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The law is progressive and expansive, adapting 
itself to +he new relations and interests which are 
constan+ly springing up in the progress of sociefy. 
But this progress must be by analogy to what is 
aiready settied." 

Chief Justice Greene, in I R.I. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic trealment of the whole 
body of the law, which means that it must be based upon ali the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by ali the authorities from the earliest times to date. 
The supportin g case citations. consoicnouslv set ont in the notes, 
aecisions nancled down since the publication of Corpus Juris. "When the search- 
er may wish to consuit earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or stat ement of the law under each section. These introduc- 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the tities con- 
tained thcrein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula- 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modem digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 

The Publishers 
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COXJETS 

This Title includes the judicial department of government; nature and scope of judicial power in 
eneral; establishment, organization, and conduct of business of courts; ministerial officers attached to 
lem; jurisdiction and procedure peculiar to particular courts; and concurrent and conflicting jurisdic- 
ion and comity between courts. 

Matters not in this Title^ treated dsewhere in this wtytk , see DesotiptlTe-Word Inder 

Analysis 

L DEFINITIONS, DISTOTOTIONS, AND GENEEAL PEOVISIONS 
§§ 1-14 

n. JXTEISDICTION, §§ 15-^119 

A. Depinitions and. Distinctions, §§ 15-27 

B. SotntOE op AND Reght to Assume Jubisdiotion, §§ 2&-34 

C. Elements op Jurisdiction, §§ 35-79 

1. In General, §§ 35-36 

2. Jurisdiction of Subject-Matter or Cause of Aetion, §§ 37-49 

3. Amount in Controversy, §§ 50-69 

4. Actions imder Laws of Oiher States or Countries, §§ 70-72 

5. Jurisdiction of the Person, §§ 73-79 

D. Mode op Acquiring Jurisdiction, §§ 80-B5 

E. Scope and Extbnt op Jurisdiction, §§ 86-88 

F. Exercise op Jurisdiction, §§ 89-91 

G. Loss OR Divestiturb op Jurisdiction, §§ 92-95 

H. Pbbsumptions as to Jurisdiction, §§ 96-100 

I. Recobd ReoitaxiS as to Jurisdiction, §§ 101-103 

J. Neoessitt op Jurisdictiones Appearing op Reoord, §§ 104-106 

K. Objections to Jurisdiction, Estoppel, and Waivbb, §§ 107-111 

L. Dbtekmination op JuRiSDioriONAii Questions, §§ 112-115 

M. Prooebdinos and Acts without Jurisdiction, §§ 116-119 

m. OREATION, OONSTITXJTION, AND OPPIOEES OF COURTS, §§ 120-146 

A. Cbbation, Organization, Abomtion, Rrobganization, Consolidation, and Teanspeb op 

Jurisdiction op Courts, §§ 120-139 

B. Ministerial Oppicbbs, Attbndants, and Assistants, §§ 140-143 

C. De Facto and Unauthorized or Illegal Courts and Tribunals, §§ 144-146 
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IV. TEBMS AND SBSSIONS, §§ 147-169 

V. RDLES OF PRAOTIOB AND PBOOEDUBB, §§ 170-280 

VI. BULES OF ADJUDICATION, DEOISIONS, AND OPINIONS, 8$ 281-224 

A. Mode aitd Peucstoiples op Adjudicatiok, §§ 

B. JPbbvious Dboisions as CoktroliiIng ob as Precedkxts, §§ ZS^h-216 

1. In General, §§ 186-195 

2. Courts by Which Prior Adjudication Made, §§ P><>-208 

3. Scope and Nature of Fortner Dccisions, §§ 209-216 
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D. Courts op Probate Jurisdiction, §§ 29H-310 
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2. Practice and Procedurc, §§ 305-310 
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A. Int General, §§ 311-313 

B. Appellate Courts op Particulae States, §§ 314-485 

X CONOUBBBNT AND CONFLICTING- JUBISDICTION, §§ 4S0 :i56 

A. Courts op SAidoai State, §§ 486-521 

1. Matters of Jurisdiction, §§ 486-501 

2. Transfer of Causcs, §§ 502-521 

B. State Courts and United States Courts* §§ 522-543 

C- Courts op Dippeuent States or Cor-NTiuKs, §§ 544-555 
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Sub-Analysis 

1. DBFINITIONS, DISTINOTIONS, AND OBNEBAL PBOVISIONS—1> 15 

§ 1. Court generally—15 

2. Courts of gencral and courts of spcciai juriMliciRuv- p 10 

3. Courts of original and courts of appcllatt* jurisdiction'-*'p 29 

4. Courts of law and courts «f cquity—p 2U 

5. Courts of rccord and courts nt>t of rccorti—p 2U 

6. Civi! and criminal courts—p 21 

7. Superior and inferior courts—p 21 

8. Supreme courts—p 21 

9. Local courts—^p 21 

10. Provisional courts—22 

11. Particular courts—^p 22 

12. Exercisc of powcr a judicial act—p 28 

13. Seal of court—p 28 

14. Expenses and support of court—p 28 

n. JUBISDICTION—p 28 

A. Dbpinitions and Dxstinctions —28 

§ 15. Jurisdiction generally—p 28 
16. General and Hmited or spccial jurisdiction—p 33 
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!CE* J UuISDIOTION—Contimied 

A. Dbitnitions and Distinotions —^Continued 

§ 17. Original and appellate jurisdicfion—34 

18. Exclusive and concurrent or coordinate jurisdiction—p 34 

19. Criminal and civil jurisdiction—^p 34 

20. Territorial jurisdiction—^p 35 

21. Complete jurisdiction—^p 35 

22. Competent jurisdiction—^p 35 

'23. Jurisdiction of the subject-matter—^p 36 

24. Jurisdictional facts—^p 37 
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26. Distinction between jurisdiction and exercise of jurisdiction—^p 38 
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§ 35, In general—^p 43 
36. Advisory opinions—^p 46 
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47. -Trespass or injury—p 54 

48. -Contract actions—^p 55 
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3. Amount in Controversy —^p 55 

§ 50. Courts of limited or inferior jurisdiction in general—p 55 

51. Courts of superior jurisdiction in general—^p 56 

52. Jurisdiction independent of amount in controversy—p 57 

53. Keal amount govems—^p 60 

54. How amount ascertained or fixed—^p 62 

55. -Amount claimed in general—^p 65 

56. -Fictitious or fraudulent claims—^p 67 

57. -Value of property—p 68 

58. -Interest—^p 72 

59. -Attomey^s fees—p 73 

60. - Costs—^p 74 
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n. jnmiSDIOTION—Continued 

C Elimbnts of Jubisdiction —Continued 

3. Amounf in Controversy —Continued 
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129. --— Courts of appellate jurisdiction—^p 193 

130. -County and probate courts—^p 196 

131. -Municipal and police courts—^p 198 

132. - Criminal courts—^p 201 

133. -Special and temporary courts and commissions—^p 201 

134. Effect of exercise of power in general—202 

135. Transfer of causes of action and jurisdiction—^p 205 
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§ 1. Court Generally 

Broadiy speaking a court Is a Judiclal tribunal en- 
gaged In the administratlon of Justice, although the 
precise meaning of the term In any particular connaction 
wlll vary with the context In whIcH It Is employed. 

While the meaning of the term "court” will vary 
with the context in which it is used,l generally 
speaking a court is a body in the govemment to 
which the public administration of justice is dele- 
gated,2 being a tribunal officially assembled under 


authority of law, at the appropriate time and place, 
for the administration of justice,^ through which 
the state enforces its sovereign rights and pow- 
ers,4 and consisting in its jurisdiction and func- 
tions and not its title or name,® although in cases 
where the character of a court as created is incon- 
clusive the legislative label or name given it may 
be a determining factor in ascertaining its charac¬ 
ter.® A court has also been defined as a place 
where justice is judicially administered.^ Other 


1. Conn.—Alcorn v. Fellows. 127 A. 
911, 102 Conn. 22. 

Xn popular speecli term *court' 
is unfortunately nsed . . . in a 

rather loose manner with different 
meanln8:s dependlng: upon the par¬ 
ticular sense In which it is em¬ 
ployed.'"—Commonwealth v. Shawell, 
191 A. 17, 19, 826 Pa. 497. 

a. Conn.—^Alcom v. Fellows, 127 
A. 911, 102 Conn. 22. 

Or.—^Hertzen v. Hertaen, 208 P. 680, 
104 Or. 423. 

15 C.J. p 715 notes 1, 2. 

Slmilar deflaltions 

(1) “A judiclal aasembly."—State 
V. Woodson, 61 S.W. 262, 161 Mo. 
444, 463. 

(2) *‘A. tribunal establlshed for the 
public administration of justice.”— 
Alabam's Prelght Co. v. Hunt, 242 
P. 658, 29 Ariz. 419. 

(3) ”A tribunal establlshed to 
administer justice.”—State v. Le 
Blond, 140 N.B. 610, 108 Ohio St. 
126—16 C.J. p 716 note 8. 

(4) ”An official assembly legally 
met together for the transaction of 
judiclal business; a judge or Judges 
sitting for the hearing or trial of 
causes.” 

XT.S.—The Mary, D.C.Wash., 233 F. 
121, 123. 

Ind.—Shoultz V, McPheeters, 79 Ind. 
373, 376. 

Ohio.—State v. Fabln, 4 Ohio N.P., 
N.S., 288, 292. 

'‘Tribunal” may include a court.— 
Cosson V, Bradshaw, 141 N.W. 1062, 
160 lowa 296, Ann.Cas.l915D 167— 
64 C.J. p 1308 note 38. 

AU oonrts as parts of Jndiolal de- 
paxtment 

AU courts of commonwealth held 
to be parts of judiclal department 
and may be viewed as one.—^Duffy v. 
Colonial Trust Co.. 135 A. 204, 287 
Pa. 348, 49 A.L.R. 406, certiorari de- 
nied 47 S.Ct. 670, 273 U.S. 766, 71 
L.Bd. 880. 

Vot gnardlans of pabUo 
Courts created by constltution are 
not guardlans of the public, but 
are impartial tribunals created for 
administration of justice in trial of 
causes betweeu x^atural and artlflclal 


persons and associations authorized 
by law to invoke jurisdiction accord- 
ing to rules and principies, according 
to course of common law.—parte 
Wllkey, 172 So. 111, 233 Ala. 375. 

3. Pa.—^In re McCormick's Contest- 

ed Blection. 126 A. 668, 281 Pa. 281 

—^In re Carter^s Estatd, 99 A, 68, 

264 Pa 518. 

Slmilar eAdnltions 

(1) “A tribunal organized accord¬ 
ing to law and sitting at flxed times 
and places for the administration of 
justice.”—^People v. Haverstraw, 46 
N.E. 884, 161 N.T. 76, 84, reversing 30 
N.T.S. 326, 80 Hun 885. 

(2) “A tribunal empowered to hear 
and determine issues between par¬ 
ties, on pleadings either oral or 
wrltten, and on evidence to be ad- 
duced under well defined and estab- 
lished rules, according to settled 
principies of law.”—State v. Colum- 
bia, 17 S.C. 80, 82. 

(8) “That part of the state gov¬ 
emment vested with the judiclal 
Power necessary to the administra¬ 
tion of justice, and whose duty it is 
to apply the law to controversles 
brought before It.”—^Bradley v. 
Bloomfield, 89 A. 1009, 85 N.J.Law 
606, 607. 

(4) "The presence of a sufficient 
number of the members of a body 
in the govemment, to which the pub¬ 
lic administration of justice is dele- 
gated, regularly convened in an au¬ 
thorized place, at an appolnted time, 
engaged in the full and regular per- 
formance of its dutles.” 

U.S.—The Mary, D.C.Wash., 238 P. 

121, 123. 

Conn.—^Alcorn v. Fellows, 127 A. 911, 

102 Conn. 22. 

16 C.J. p 716 note 4. 

(5) "An organized body, with de¬ 
fined powers, meeting at certaln 
times and places, for the hearing and 
decision of causes and other mat- 
ters brought before it, and aided in 
thls, its proper business, by its prop- 
er offlcers, namely, attomeys and 
counsel to present ajxd manage the 
business, clerks to record and attest 
its acts and decisions, and mln- 
isterlal offlcers to exeoute its com- 
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mands and to secure order in Its 
proceedings.”—^Bosworth v. Marsball, 
176 S.W. 348, 849, 166 Ky. 32—16 a 
J. p 716 note 6. 

(6) "An incorporea!, politlcal be¬ 
ing, composed of one or more judges, 
who sit at fixed times and places, at- 
tended by proper offlcers, pursuant 
to lawful authority, for the admin¬ 
istration of justice.”—State v. L.e 
Blond, 140 N.E. 510, 108 Ohio St. 
126—16 C.J. p 716 note 12. 

A Judiclal txibnnal is a court.— 
State v. New Haven etc. Co., 48 Conn. 
361—84 C.J. p 1185 note 76. 

4. Fla.—Lipscomb v. Ealoroukas, 
188 So. 107, 101 Fla. 1137—Lip¬ 
scomb V. GialouraJcis, 183 So. 104, 

101 Fla. 1130. 

5. Cal.—^Robertson v. Langford, 273 
P. 150, 96 CaLApp. 414—^Ex parte 
Hali, 263 P. 296, 88 CaLApp. 212. 

Mich.—Kates v. Reading, 236 N.W. 
881, 254 Mich. 158. 

N.J.—Johnson v. State, 37 A. 949, 
59 N.J.Law 536. 

Sm Wis.—State ex rei. Schnelder v. 
Midland Investment & Finance 
Corporation, 262 N.W. 711, 219 Wis. 
161. 

7. Cal.—^Finkle v. Superior Court of 
California in and for San Bemar- 
dino County, 234 P. 432, 71 CaL 
App. 97. 

Conn.—^Alcora v. Fellows, 127 A. 911, 

102 Conn. 22. 

Okl.—^Bx parte Owens, 296 P. 415, 49 
OkLCr. 446. 

Pa.—Commonwealth v. Shawell, 191 
A. 17, 326 Pa. 497—Summers v. 
Kramer, 114 A. 526, 271 Pa. 189. 

15 C.J. p 715 note 3. 

Ozltlclsm of deflnltion 

(1) The deflnrtion given in the 
text recLuires to have added "and the 
presence of the necessary offlcers— 
the judge or judges.”—The Mary, D. 
C.Wash., 238 F. 121, 123—16 C.J. p 
716 note 3 [bj. 

(2) To perform the functions of 
court, the presence of the offlcers 
constltutlng the court Is necessary, 
and the offlcers nmst be present at 
the time and plcuse appolnted by law. 
—^Ex parte Massengale, OkLCr., 93 
P.2d 4L 
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§1 

definitions embod 3 ring the same ideas in different 
phraseology are to be found in the cases. ^ The 
singiilar “court” may be construed as including the 
plural “courts.”9 

Elements and constituent parts. Time, place, and 
an authorized officer are essential constituents of 
the organization of a court; that is to say, in order 
to constitute a court a duly authorized officer must 
be present at the time and place appointed by law.^® 
In every court there must be at least three constit¬ 
uent parts: the actor, reus, and judex; the actor, 
or plaintiff, who complains of an injury done; the 
reus, or defendant, who is called upon to make sat- 
isfaction for it; and the jtfdex, or judicial power 


which is to examine the tnith nf the lact, to deter- 
mine the law arising np<m that faot. nmi if any in¬ 
jury appears to be done, to ascertain and hy its of¬ 
ficer s to apply the remedy.^^ 

^'Judgc** and *\'ourr as convcrtihli^ ierms. The 
words “judgc” and “court” aro froquontlv used as 
convertible terms,^- but they aro strictly syn- 
onymous,^^ and a jtidge alone clncs n<tt nocossarily 
constitute a court,and has I>oon 4lo>cribcd as 
mercly an officer or member of tlu* for, 

while the judge is an indisin^niiablo partj® he is 
only a part^^ of the court. 

"Tcn>%*’ and ''scsshn.*' The word *'!erm** has 
been construed as mcaning a court.although there 


a U.S.—^Bland v. Kenuamer, C.C.A. 
Okl., 6 F.2d 130—Janvrin v. Smith, 
D.C.Mass.. 13 F.Cas.No.7,220, 1 

Spragaie 13. 

Cal.—Flnkle v. Superior Court of 
Califomla in and for San Bernar- 
dino County, 234 P. 432, 71 Cal. 
App. 97. 

Fla.—^Baruch v. Glblin, 164 So. 831, 
122 Fla. 59. 

Ky.—Commonwealth ex rei. Ward v. 
Harrington, 98 S.W.2d 63. 266 Ky. 
41. 

Oblo.—^Palmer v. State, 18 Ohio N. 
P.,N.S., 609—Mendelson v. Miller, 
11 Ohlo N.P.,N.S., 686. 

Wis.—State v. Cannon, 240 N.W. 

441, 206 Wis. 374. 

16 C.J. p 716 note 18. 
a lowa.—Shaw v. McHenry, 2 N.W. 

1096, 52 loVa 182, 186. 

10. Ky.—Thompson v. Common- 
wealth, 99 S.W.2d 705, 266 Ky. 
529—Mills V. Commonwealth, 42 S, 
W.2d 606, 240 Ky. 369—Goodloe’s 
Bx'r V. Goodloe, 270 S.W. 790, 208 
Ky. 189—Stevens v. Young, 202 S. 
W. 481, 180 Ky. 164. 

15 C.J. p 718 note 41. 

Time of assdmhlage 
An assemblage of the proper offl- 
cers of a court at the proper place, 
but at a time not authorized by law, 
does not constitute a "court,” and 
any Judicial proceedings then had, 
which under the law can be had 
only in term time, are null and void. 
—^Bx parte Massengale, Okl.Cr., 93 P. 
2d 41. 

11- Ark.—Clayton v. Berry, 27 Arfc. 
129. 

15 C.J. p 718 note 40. 

12. U.S.—In re United States, Ohio, 
24 S.Ct 629, 194 U.S. 194, 196, 48 
L.Bd. 981—Guthrle Nat. Bank v. 
Guthrie, Okl., 19 S.Ct. 613, 173 U. 
S. 628, 635, 48 L.Bd. 796. 

Cal—Newby v. Bacon, 208 P, 1005, 
58 Cal.App. 387. 

Conn.—^Alcorn v. Fellows, 127 A- 911, 
102 Conn. 22. 

Kan.—State v. Anderson, 217 P. 327, 
114 Kaa. 297. 


N.J.—Guild V. Meyer, 46 A. 203, 69 
N.J.Bq. 390. 

15 C.J. p 717 note 36. 

Any presldisg Jtidgo may con.Hti* 
tute the "court” as tho torm 1 k UMed 
in slatutory provisiona, «nd It ha« 
been said Ihat the word “rourt” aa 
thus used should not be roatrictod 
to the particular judge who tried 
the case.—Poople v. Gllbort, 198 N. 
W. 971. 227 Mich. 638. 

Circuit court 

Singlo Judge constitute» n "Cir¬ 
cuit court” under Florida law.-- 
Meyer v. Nator Holding Co., 336 Ko. 
636, 102 Fla. 689. 

Wheu ezerclslAg Judicial funotlons 
"Tho word *courl* 1» frequcntly 
used as moaning the Judge when h*‘ 
is exerclsing any Judicial i>ow*‘r» 
conferred on hlm by law.”—(Jray v, 
Bank of Moundvllle, 107 So. 804, «06, 
214 Ala. 260. 

Factors conjBddered In def wnlning' 
leglslative meoalng' 

The words "Judge” aml ”(*ourt” 
being often, even In «tatulf^M, uh»*( 1 
indlscriminalftly and intmdiangeahly. 
in detcrmlnlng which 1 h micant, not 
only the word used, but the r«»wer 
conferred OJid tho duty lo l)e per- 
formed, in tho llght of tho purpoMO 
of the act, muHt bo conHidi^red.— 
Bradford v. Hichardson, 97 S.K. &K, 
61, 111 S.a 206. 

13. U.S.—Todd V. U. S., Ala., 16 J». 
Ct. 889, 168 U.S. 278, 39 UKd. 
082—U. S. V. G<‘« Ijoo, Wash., 5»1 
F. 271, 1 C.C.A. 616—IT. S. v. Clark, 
C.C.Maas., 25 F.Cas.No.l4,804, 1 

Gall. 497. 

Fla.—^Lamb v. Harrl.»on, 108 Ro. 671. 
674, 91 Flo. 927, citing Corpus 
rls. 

N.T.—Aiken v, Alken, 160 N.Y.S. 87$, 
96 Misc. 661. 

Ohio.—Stato V. Lo Blond, 140 N,E. 

610, 108 Ohio St. 126. 

Pa.—Moritz v. Luzerno County, 129 
A. 85, 283 Pa. 349. 

15 C-J. p 718 note 36. 

Judge In vaoatlon as not "oourt** 
While the word. "court” may 
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Hometim«‘» N» understrimt nw m»*rjn- 
ing "judgr.” wh»rf th-re w nuth- 
Ing in th** nf a ntatute to 

indieait* that th»* lawm.jtpTj-j the 
word "fourt” in ntl^ r than d» it»eh- 
nleal Hnn,*»'. hurh ttrni wiJJ not lut 
oonNtru»‘d ti» iindncle n iudg»* in va¬ 
ca tion. 

Ark.—ttilvton V. T-ow» r Utir.nnuT \Vh- 
t4‘r DrainajT» 1*1};!.. 131 .<,W. DlK, 
127 Ark. Ifir., 

Mo.---Stat- vx r»'l, Xk iMfs.nM v. r*ol- 
liH, 3.1 S.WMM t*'*. 2‘6 «14— 

United SluteH liinh of .*<?. Loui» v, 
Prltchard, Aj ;*, ' biil 

Commltting magistmta Ita;» 
hold not a ‘Vmj;!" ttthin ?lp* m«an- 
ing Mich t* rai ro: tt.»d in ri 
intltutional pro.^iMa v. F*r- 

‘ guatu», 2Ml N.W, r,UJt, 24»;, 

lA. N.Y,—P* »»ph» V. l;'trr*‘tf, t* X.Y. 
S. 321 , 36 Mtnt r/ii, 1 ^» N 
23tt, :*j Ahb.SC*^. i::,, X N.Y.Cr, 
23, alliniiid 21 Sil t21 N.Y. 

67 X. 

16 C.J. p 7IS ladc 37. 

IS. In r-' M-'Ci,rtini Cttnte.^t- 

»d j;'‘i A. 66 \ 2'1 Pa 

2Si. 

Pxesides over tribunal 

"Tho court ir. a tr.Niotall nn;unt%»*il 
for th»' piirpojLo itX toinoiurttoMni; jur- 
tUM*. whih* Ih*» ;ndgc ni tho «»sn»vr 
who pro.Mido» o\»'r Ihai ti ihun ti.” — 
Stat»‘ V. lo' r.htaih IPi S.vl olo. 612. 
IfiK (ihio St. iLu. 

IG. Mi».*.''Htat»' V, WtMfd^ion, 61 H.\V, 
262. 161 Mo. 4 51. 

16 t^.J. p 71S n*>4i* 2 h, 

"A ju3go aud jurisdlotlon nre 

. - . tho n<‘t’» pren^qui- 

8ito« tu oiuihtitut»* ii «'uprt, and «trip- 
piHl of th»‘m it wowhl J»»- a tnae ntity,” 
—State V. Suiliviui, U6 So. 13:*, 262, 
96 Fla. 191. 

17. in,—Molint* V. (niAcaw*», U. Q. 
K. Co„ ltt4 N.K. 2dl. 262 llh W. 

16 CJ. p 7IS not** 39. 

18. Va—K x parte Siifitve, 2 Va 

Cas. 363. 

63 C.J. p 721 note 45. 



21 C. J. S. COUBTS § 1 

is authority to the contrary and the word contests the mayor of a city a city council 
“court” is sometimes used in the sense of term or a town clerk;3i or a court-martial.®^ However, 

session of court,^® but cannot always be read in the term has been held not to include a master com- 

such sense.^^ missioner,33 appraisers appointed under eminent 

Particular persons or bodies as ''courts/' The statutes,^^ department of registration and 

term “court” may include a judge and a jury,^^ al- education,35 draft board,^® levee district commis- 

though it has been held that the jury is not an es- sioners of appraisement,37 real estate commission- 
sential part of the court,^^ and may include a judge securities commission,^® United States com- 

and a clerk,^^ although as between judge and clerk missioner,^® an ofiicer,^^ a referee in bankruptcy 

the word “court” will ordinarily be construed as proceedings, as shown in Bankruptcy § 268, a com- 

referring exclusively to the former,the '*clerk” mission appointed by the court,^^ a public Service 

not being the “court,” as shown in Clerks of Cburt commission,^^ the interstate commerce commissior 

§ 1; and the term “court” may include a tribunal as shown in Commerce § 141, a commission to in 

presided over by a police judge,26 or by a justice vestigate the claims of subjects of a foreign na 

or justices of the peace;27 a board to try election tion pursuant to a treaty,^^ a board of equalizatio: 


19- Neb.—Parrott v. Walcott, 106 
N.W. 607, 75 Neb. 630. 

62 C.J. P 721 note 45 [c]. 

2a Wis.—Oshoga v. State, 3 Pinn. 
56. 

16 C.J. p 718 note 42. 

That presidlng jndge hae other 
Jndges slttlsig wlth him durlng a ses¬ 
sion does not prevent the tribunal 
from constituting a court—^Rubln v. 
State, 216 N.W. 613, 194 Wis. 207— 
State V. Circuit Court of Milwaukee 
County, Branch No. 1, 214 N.W. 396, 
193 Wis. 132. 

91. Ind.—^Michigan Cent. P. Co. v. 

Northern Indiana R. Co., 3 Ind. 239. 
SStb U.S.—The Mary, D.C.Wash., 233 
F. 121. 

Idaho.—State v. Ramirez, 208 P. 279, 
34 Idaho 623, 29 A.L.R. 297. 

111.—R<»d Dist. No. 4 V. Prailey, 145 
N.E. 196, 313 111. 568. 

N.D.—State v. Kirsch, 268 N.W. 473, 
476, 66 N.D. 626, citing Ck>xpiiB Otu 
lis—Peterson v. Fargo-Moorhead 
St Ry. Co., 164 N.W. 42, 37 N.D. 
440. 

Tex.—^Houston Belt & Terminal Ry. 
Co. V. Lynch, Com.App., 221 S.W. 
969. 

15 C.J. p 717 note 14. 

Although <<coiixt” sonketUnes refero 
to the judge in coutradlsthictloiL to 
the jury, when the term is loosely 
used in common i)arlance, strictly 
speaking “in common-law actions the 
court consists, for the determlna- 
tion of a controversy, of a Judge and 
a jury.”—Filbin Corporation v. U. S.-, 
D.C.3.C., 265 P. 354, 369. 

93- Nev.—State v. Ceja, 2 P.2d 124, 
63 Nev. 272. 

Competency of court to act vlthout 
jnry 

Court is fully organized and com¬ 
petent to transact business without 
prescnce of Jury.—^People v. Fisher, 
172 N.E. 722, 340 IU. 250. 

24. U.S.—The Mary, D.C-Wash., 288 

P. 121. 

16 C.J. p 717 note 15. 

21 C.J.S.-2 


'^old over” clerk 
Parish district judge was not war- 
ranted in refusmg to transact offl- 
cial business on ground that court 
was not legally constituted merely 
because elected clerk had failed to 
give bond and his resignation had 
been accepted, since clerk was en- 
tltled to discharge duties of office 
untll election and Quallflcatlon of 
his successor.—State v. Hargis, 164 
So. 628, 179 La. 623. 

25. XJ.S.—^McDonald v. Harding, C.C, 
A.Alaska, 67 P.2d 119. 

N.C.—Cannon v. Brlggs, 94 S.E. 619, 
174 N.C. 740. 

96. Cal.—Boys, etc., Aid Soc. v. 
Reis, 12 P. 796, 71 Cal. 627. 

27. Conn.—^Wooley v. Williams, 136 
A. 583, 106 Conn. 671. 

N.M.—State v. Lazarovlch, 200 P. 
422, 27 N.M. 282. 

Or.—Webster v. Boyer, 169 P. 1166, 
81 Or. 485. Ann.Cas.l918D 988. 
Waah.—State v. Willey, 12 P.2d 393, 
168 Wash. 340. 

16 C.J. p 717 note 17. 

Auomalous status 

A tribunal of a Justice of the peace 
is a court in the general sense of the 
term, but “it is not a court in the 
constitutlonal and statutory sense of 
that term” under provlsions of Con- 
necticut law.—Alcorn v. Fellows, 127 
A. 911, 914, 102 Conn. 22. 

28. Ky.—Pratt v. Breckinridge. 65 

S. W. 136, 66 S.W. 405, 112 Ky. 
1, 23 Ky.L. 1366. 

99. Kan.—^Malone v. Murphy, 2 Kan. 
250. 

30 . N.J,—^Bradley v. Bloomfleld, 89 
A. 1009, 86 N.J.Law 506. 

31. Ind.—^Baltimore, etc., R. Co. v. 
Whitlng, 68 N.E. 266, 161 Ind. 228. 

32 - N.T.—People v. Van Allen. 66 N. 

T. 81. 

15 C.J. p 717 note 22. 

33. Ind.—Shoultz v. McPheeters, 79 
1 Ind. 378. 

I 16 aJ. p 717 note 24. 
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34. Neb.—^In re Appraisement of 
Omaha Gas Piant, 169 N.W. 726, 
102 Neb. 782. 

Although called a “court of con- 
demnatlon,” a board of appraisers 
appointed under eminent domain 
statutes, su3h as statutes providmg 
for appropnation of public Utilities, 
is not a court in the true sense of 
that term.—In re Appraisement of 
Omaha Gas Piant, supra. 

35. 111.—Schlreson v. Walsh, 187 N. 
E. 921, 354 111. 40. 

36. U.S.—^U. S. V. Stephens, D.C.Del., 
245 F. 956. 

37. Tex.—Qlenn v. Dallas County 
Bois D’Arc Island Levee Dist., Civ. 
App., 282 S.W. 339. 

sa Cal.—Lernen v. Edmunson, 262 
P. 735, 202 Cal. 760. 

39. Utah.—In re Deseret Mortuary 
Co., 3 P.2d 267, 78 Utah 393. 

40ii U.S.—In re Pacific Telephone & 
Telegraph Co., D.C.Cal., 38 F.2d 
838. 

66 C.J. p 2 note 16. 

41, Chio.—State v. Pabin, 4 Ohio 
N.P.,N.S., 288. 

49. Conn.—^Norwich Gas & Electric 
Co. V. Norwich, 57 A. 746, 76 
Conn. 565. 

15 C.J. p 717 note 26. 

43. U.S.—Central Vermont R. Co. v. 

Redmond, C.C.Vt.. 189 F 683. 

Idaho.—^Natatorium v. Brb, 200 P. 
348, 34 Idaho 209. 

La.—State ex rei. Mllling v, Louisi- 
ana Public Service Commission, 98 
So. 175, 179, 164 La. 762. 

Pa.—Commonwealth v. Benn, 131 A. 
253, 284 Pa. 421. 

Tenn.—^In re Cumberland Power Co., 
249 S.W. 818, 147 Tenn. 604. 

51 C.J. p 34 note 70. 

44L U.S.—U. S. V. Ferreira, Fla., 18 
How. 40, 14 L.Bd. 42. 
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of taxes,a board of revenue,^® a compensation 
board operating under workmen*s compensation 
acts,47 oj- a. board of irrigation,'*^ the view being 
that the word "court** implies a permanent organi- 
zation for the administration of justice.^9 The 
court of pardons is not a court in the judicial sense 
of the term,50 but belongs to the executive depart- 
ment of the state, as shown in the C.J.S. title Par¬ 
dons § 3, also 46 CJ. p 1185 note 46. The status of 
county boards as courts is considered in Counties § 
83. 

Miscellaneous phrases, “Competent court,”®^ 


“competent tribunal,”^2 "court above” and “court 
below,”63 "court and judges thereof,”^-* “court hav- 
ing charge of liquidation/’®^ “court having juris- 
diction,”®® “court in banc” or “court in bank,”57 
“court of cassation,“58 “court of record of the 
state,”59 “court of the district,’'®® “courts in the 
City,”51 “courts of each county/’®^ “courts of ene- 
my's country” and “courts of plaintiff’s country,”®^ 
“courts of the state,”5^ “courts of the United 

States,”55 “court trying the cause/*®® “full court,”57 
“moot court,”65 “neutral courts, ”69 and “open 

court.”*^® 


46b TT.S.—Interstate Commerce Com- 
mn. V. IT. S., App.D.C., 32 S.Ct. 556, 
224 n.S. 474, 56 L.Ed. 849. 

Ky .—Albln Co. v. Liouisville, 79 S.W. 

274, 117 Ky. 896, 25 Ky.L. 2065. 

4a Ala.—^Miobile County v. Maddox, 

70 So. 269, 195 Ala. 336. 

47. Ariz.—Alabam*a Freigrht Co. v. 

Hunt, 242 P. 658, 29 Ariz. 419. 

Cal.—^Hart v. Industrlal Acc. Com- 
mlssion of Callfomla, 235 P. 748, 

71 Cal.App. 642. 

Mass.—^Ab.ined's Case, 179 N.E. 684, 
278 Masa. 180, 79 A.L.H. 669. 

N.C.—^Heavner v. Towti of Llncoln- 
ton, 162 S.E. 909, 202 N.C. 400. 

Tex.—^Texas Employers* Ins. Ass'n v. 
Sewell, Clv.App., 82 S.W.2d 262— 
XT. S, Casualty Co. v. Hampton, Civ. 
App., 293 S.W. 260. 

71 C.J. p 919 notes 46-48. 

4a Neb,—Crawford Co. v. Hatha¬ 
way, 85 N.W. 308, 61 Neb. 317. 

16 C.J. p 717 note 33. 

49. Mich,—Streeter ▼. Paton, 7 
Mich. 341. 

16 C.J. p 717 note 84. 

50. N.J.—In re Court of Pardons, 
129 A. 624, 97 N.J.Eq. 556. 

51. N.T.—Landers v. Staten Island 
R. Co., 68 N.Y. 450, 456. 

12 C.J, p 236 note 12. 

“Court of competent jurisdlction" is 
defined infra § 22. 

52. N.Y.—^People v. Liscomb, 3 Hun 
760, reversed on other grounds 60 
N.Y. 669, 19 Am.R. 211. 

Pa .—JiL re Williamson, 26 Pa. 9, 67 
Am.D. 374. 

12 C.J. 236 note 38. 

53. In appellate praotloe, the “court 
above” is the^one to which a cause 
is removed for review, whether by 
appeal, writ of error, or certiorari, 
and the “court below" is the one 
from which a case is removed.— 
Black Li.D. See generally Courts § 
3. 

64. A gtatutory phrase, the well set- 
tled construction of which slgnlfles 
the court when in sesslon, and also 
the judges actlng in vacation.— 
Thompson v. State, 108 P. 898 400 
26 Okl. 741. 

BBm HI.—^People ex reL Barrett v. 


West Side Trust & Savings Bank 
of Chicago, 1 N.B.2d 81, 86, 362 
111. 607. 

56. U.S.—U, S. V. Black, C.C.A.Okl, 
247 F. 942, 947. 

57. Defined 

(1) A meeting of all the judges of 
a court, usually for the purpose of 
hearing arguments on dcmurrers, 
points reserved, motions for new 
trial, etc., as distingulshed from ses- 
sions of the same court preslded over 
by a slngle Judge or justice.—Black 
L..D. 

<2) The term is also used to refer 
to a majority of the members con- 
stltutlnjgr a quorum of state supreme 
courts and actlng as such.—^Mountaln 
States Telephone & Telegraph Co. v. 
People, 190 P. 613, 517, 68 Colo. 
487. 

(3) The term may also be used as 
referring to the supreme court com- 
posed of Its Justices and the Circuit 
Judges, called into consultatlon and 
sltting as members of the supreme 
court.—Duncan v. Record Pub. Co., 
148 S.E. 31, 72, 145 S.C. 196. 

<^tting in bano” is a meeting of 
all the judges as distingulshed from 
the sltting of a single judge.—^In ro 
Hanover Tp. School Dlrectors, 137 A. 
811, 813, 290 Pa. 96. 

5& See Cassalion 14 C.J.S. p 24 noto 
50. 

59. U.S.—^Alllance Trust Co. v, Itali, 
D.C.Idaho, 11 F.Supp. 668, 671. 

Wls.—State V. Plerco, 209 N.W. 698, 
696, 191 Wls, 1. 

Courts of record and courts not of 
record generally see infra $ 6. 

60. DiappUoable to state courts un¬ 
der partlcular circumstances.— 
Prleto V, U. S. Shipplng Board Em- 
ergency Fioet Corporation, 193 N. 
Y.S. 342, 117 Misc. 708. 

61. Xnapplloable to state snprexne 
court 

In a partlcular connection, U has 
been held that the phrase has no 
application to the state supremo 
court, although holding sessions 
within New York City.—Peoplo v. 
Badamo, 173 N.Y.S. 872, 106 Misc. 
516. 


62. Mont,—^Ex parte Sheehan, 49 P, 
2d 438, 441. 100 Mont. 244. 

63. See the C.J.S. titli! Wnr | 18, 
also 67 C.J. p 361 note 36-p 365 
note 68. 

64 U.S.—Orlando Candy Co, v. New 
Hampahlre Flre Ins. Co. of Man- 
chester, D.C.PIa., 51 F.2d 392, 394 
—Allianoe Trust Co. v. Hali, D.C. 
Idaho. 11 F.Supp. 668, 671. 

65. IT.S.—In re Film and Pictorlal 
Representatlon of Ivmpsey-Tun- 
ney Fight, n.O.CSa., 22 F.2d 837, 
839—Sand Springs Homo v, Title 
auarantee & Trust Co., C.C.A.Okl., 
16 F.2d 917, 919—Br(»wn v. Mft* 
gruder, D.C.Md., 25 F.Supp, 361, 
166—General Inv. Co. v, Lake 

! Shoro & M. S. Ity. Co., C.C.A.Ohlo, 
269 F. 236, 237, 

See generally the C.J.S. title Federal 
Courts. 

66. N.M.—New Mexieo State Hlgh- 
way Departnienf v. Bible, 34 l\ 
2d 296, 299, 28 N.M. 372. 

67. Defined 

A session of n court. which ia at- 
tended by all the Judges «r Justice» 
composing it.—Black 

56. Defined 

A court held for the argutng of 
moot cases or queHtions.—Black L. 
D. 

69. See the C.J.S. title War | 18. al¬ 
so 67 C.J. p 365 notes 69-71. 

70. U.S.—U. S. V. OinHherg, Mo,. 37 
S.Ct. 422. 423, 243 U.S. 472, 61 U 
Ed, 853—Louis Wenirr Sta ve Co, 
V. Marden, Orth Sc liastlnga Co.» C. 
C.A.N.y., 28« F. 6«1. 603. 

N.Y.—Huad V. Hiiwird, 194 N.B. 764. 
766, 266 N.Y. 3«2. 

S.C.—Salinas v. Aultman, 37 S.E. 933. 

934, 60 S.C. 558. 

46 C.J. p 1109 note 87. 

Tlie phrase may slgnlfy 

(1) Cuurt in suHSion, organised for 
the transuet ion of judicial busines», 
and presence of the partio» and thelr 
attomcys.—Gomez v. UHlmrri, 169 
P. 301, 302. 23 N.M. 601. 

(2) A court formally opened and 
engaged In the transactlon of Ju¬ 
dicial alfairs, to which all persona 
who conduot thomselves ia an or- 
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§ 2. Courts of General and Courts of Spedal 
Jurisdiction 

Courts of general Jurisdiction are those competent 
to decide thelr own jurisdiction and to take cognlzance 
of all causeSf civll and criminal, of a particular nature» 
while courts of speclal jurisdiction are those Incompetent 
to decide thelr own jurisdiction and taking cognlzance 
oniy of a few specifled matters. 

Courts of general jurisdiction are courts which 
take cognizance of all causes, civil or criminal, of 
a particular nature,or courts whose judgment is 
conclusive until modified or reversed on direct at- 
tack, and who are competent to decide on their own 
jurisdiction.*^^ Courts of limited or special juris¬ 
diction are those which can take cognizance of a 
few specified matters only;'^^ those which have 
only a special jurisdiction for a particular purpose, 
or are clothed with special powers for the perform- 
ance of specified duties, beyond which they have no 
authority of any kind.*^^ Courts of original and 
general jurisdiction are competent by their consti- 
tution to decide upon their own jurisdiction and to 
exercise it to a final judgment without setting forth 
m their proceedings the jurisdictionaJ facts and ev- 
idence upon which it is rendered; their records im- 
port absolute verity, and cannot be impugned by 
•averment or proof to the contrary, and there can 
be no judicial inspcction behind the judgment save 
by appellate power; whereas on the other hand 
courts of special and limited jurisdiction are so con- 


stituted that their judgments may be looked through 
for the facts and evidence necessary to sustain them, 
their decisions do not fumish evidence of them- 
selves to show jurisdiction and its lawful exercise, 
and every requisite for either must appear upon the 
face of their proceedings or they are nullitiesJ^ 
The distinction between courts of general and courts 
of limited jurisdiction is to be found largely in the 
laws which establish them,*^® and the line of demar- 
cation is not always definite.When a court of 
general jurisdiction proceeds under a special statute 
it becomes a court of limited jurisdiction for the 
purpose of such proceeding.'^^ The question wheth- 
er a court is of general or inferior jurisdiction is, 
however, to be determined by the nature of the ju¬ 
risdiction conferred, and not by the territorial lim- 
its within which it is to be exerdsed.^® 

§ 3. Courts of Original and Courts of Appel¬ 
late Jurisdiction 

Courts of original jurisdiction are those wherein a 
cause arises, whereas courts of appellate jurisdiction are 
those wherein It is reviewed. 

Courts of original jurisdiction are those in which 
an action has its first source or existence, and which 
do not take jurisdiction of it by appeal.®® Courts 
of appellate jurisdiction are those which review 
causes removed by appeal or error from another 
court.8i 


derly manner are admitted.—Suese- 
milch Y. Suesemllch, 48 IlLApp. 578, 
674. 

(3) The oourt In puhllc session, 
as distingulshed from one or more 
of its Judges exercislng judicial 
functions in chambers.—Conover v. 
Bird, 28 A. 428, 429, 56 N.J.Law 228 
—46 CJ. p 1109 note 87 [bj (3). 

(4) '*Th6 time when the court can 
properly exercise functions."—^Bx 
parte Branch, 63 Ala. 383, 387. 

71. Miss.—^Daniels v. Jordan, 134 So. 
903, 904, 161 Miss. 78, cltlng Coxpus 
Jnzla. 

16 aJ. p 718 note 44. 

Goimty conrts 

(1) County courts are courts of 
general jurisdiction. 

111.—^People ex rei. I«ange v. Old 
Portage Park Dist, 190 N.B. 664, 
666, 356 111. 340. 

Miss.—^Daniels v. Jordan, 184 So. 903, 
161 Miss. 78. 

16 C.J. p 718 note 44 [f]. 

(2) The holding that in probate 
matters the county court is a “court 
of general and superior jurisdiction" 
slmply means that its record imports 
absolute verity, and cannot be col- 


laterally attacked.—Cole v. Marvin, 
193 P. 828, 831, 98 Or. 175. 

Statntory court 

Specially created statutory court is 
not “court of general Jurisdiction."— 
Midwest Piplng & Supply Co. v. 
Thomas Spacing Mach. Co., 167 A. 
636, 109 PaSuper. 671. 

“Superior court” held one of gen¬ 
eral Jurisdiction.—Clark v. Clark, 172 
N.E. 124, 202 Ind. 104—16 C.J. P 
718 note 44 [i], [Jj. 

72. Idaho.—Short v. Thompson, 56 
P.2d 163, 166, 56 Idaho 861—Clark 
V. Kossier, 78 P. 358, 10 Idaho 348, 
3 Ann.Cas. 231. 

73. Mo.—State v. Daniels, 66 Mo. 
192. 

16 C.J. p 719 note 46. 

lOnnlclpal court is one of limited 
Jurisdiction.—^Linschitz v. C. A. Neu- 
berger Co., Wis., 283 N.W. 811—Jones 
v. State, 247 N.W. 446, 211 Wis. 
9. 

74. N.J.—^Den v, Hammel, 18 N.J. 
Law 73. 

16 C.J. p 719 note 46. 

7B. U.S.—Grignon v. Astor, Wis., 2 
How. 319, 11 KEd. 283. 
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Wis.—^Linschitz v. C. A, Neuberger 
Co., 283 N.W. 811, 814. 

16 C.J. p 719 note 47. 

76, Alaska.—Sylvester v. Willson, 2 
Alaska 325. 

77. Ga.—Tucker v. Harris, 18 Ga. 1, 
7, 58 Ain.D. 488. 

Tex.—Withers v. Patterson, 27 Tex. 

491, 88 Am.D. 643. 

16 C.J. p 719 note 49. 

7B, Pia.—State ex rei. Landls v. 
Simmons, 140 So. 187, 104 Fla 
487. 

Okl.—Osage Oil & Reflning Co. v. In¬ 
terstate Plpe Co., 253 P. 66, 124 
Okl. 7. 

79. Wis.—State v. La Crosse Coun¬ 
ty Ct. Judge, 11 Wis. 60. 

80. Me.—^Abbott v. Knowlton, 31 Me. 
77, 79.. 

16 C.J. p 720 note 61! 

81. Mich.—In re Consolidated 
Prelght Co., 261 N.W. 431, 434, 266 
Mich. 340, citlng Corpus Juris. 

15 C.J. p 720 note 62. 

Supreme oourt is court of record, 
wherein acts and proceedings are en- 
rolled for perpetual memorlal, and 
such courts “speak only through 
their records."—^Naro v. State, 101 
So. 666, 667, 212 Ala 6. 
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§ 4. Courts of Law and Courts of Equity 

Broadiy speaking, a court of law ia any tribunal duly 
administering tho laws of the land, although In a nar- 
rower senae it Is a tribunal proceeding according to the 
common law In contradlstlnctlon to a court of equity, 
whlch latter Is a tribunal proceeding according to the 
precepts of chancery and somctimes called a “court of 
conscience.“ 

In the broad sense of the tenn, a court of law is 
any duly constituted tribunal administering the laws 
of the state or nation.82 jn g. narrower sense courts 
of law are those which administer justice accord¬ 
ing to the principies and forms of the common 
law,®3 while courts of equity are those which ad¬ 
minister justice according to the rules and princi¬ 
pies of equity.*^ 

Court of conscience is a name frequently applied 
to the courts of equity or of chancery, not as a 
name but as a description,86 

§ 5. Courts of Record and Courts Not of Rec- 
ord 

Broadiy speaktng, a court of record Is one keeplng a 
written account of Its procaedings which Imports verity, 
or which Is so denomlnated by the statute of its creatlon. 

A court of record has been defined as a court 
where the acts and judicial proceedings are enrolled 
in parchment for a perpetual memorial and testi- 
mony,8® and which has power to fine and imprison 


for contempt of its authority a court that is 
bound to keep a record of its proceedings, and that 
may fine or imprison a court whose proceedings 
are enrolled for a perpetual memorial and testi- 
mony, which rolls are called the records of the 
court, and are of such high and super-cminent au- 
thority that their truth is not to bc called in ques- 
tion;^^ a judicial, organized tribunal having attri- 
butes and exercising functions indcpendcntly of the 
person of the magistrate designatcd gencrally to 
hold it,^® and proceeding according to the course of 
the common law;3i and a court having a seal,92 
although the presence or absence of a seal is not 
necessarily conclusi ve of the character of a court as 
one of rccord.®2 Courts may be clesignatc<l hy stat¬ 
ute as courts of record, as will more fully apf>ear 
from an examination of ihc statutes and of the de- 
cisions referred to infra this and it has been 

said that a test entitled to considerablc weight in 
determining whether or not a court is of rec¬ 
ord is whether the legislature creating the court has 
or has not dcclarod it to be a cr»urt of recorti.®^* 
The phrase **court of record,” as employed in state 
statutos, has been construed as restricted to state or 
fcdcral courts within the state in question.®® 

Courts not of record include inferior local 
courts,®^ or inferior courts lacking the power tt> fine 
or imprison for contempt,®^ or those of inferior <lig- 


83. Black L.D. 

83. Anderson KB. 

16 C.J. p 720 note 68. 

84. Bouvier L.D. 

15 C.J. p 720 note 54. 

85. Md.—^Harper v. Clayton, 35 A 
1083, 1086, 84 Md. 346, 57 Am.S.R. 
407, 36 L..R.A. 211. 

15 C.J. p 687 note 68. 

88. Ohio.—State v. Allen, 169 N.B. 
691, 117 Ohio St. 470. 

15 aj. p 720 notes 66, 66. 

ClasslfloatloiL 

Courts of record have been classl- 
fled as supreme, superior, and in¬ 
ferior.—^Heiningor v. Davis, 117 N.E. 
229, 231, 96 Ohio St 205—16 C.J. p 
720 note 55 [d]. 

Cbxmty oonrt is a "court of rec¬ 
ord.'* 

Mo.—Johnson v. Underwood, 24 S.W. 

2d 133, 140, 324 Mo. 578. 

N.T.—Stemberg v. Bergman, 260 N. 
Y.S. 134, 138, 140 Misc. 569. 

87. N.M.—^Buchey v. Thompson, 32 
P. 498, 7 N.M. 115, 118. 

16 C.J. p 720 note 67. 

Seflnltloo. orltlclzed 

Ohio.—State v. Allen, 159 IST.B. 691, 
117 Ohio St 470. 

88. Pa.—Commonwealth v. Sutton, 
193 A 260, 262, 327 Pa, 337, quot- 
Ing Corpus Juris. 

15 g.J. p 720 note 58. 


89. N.T.—^Hutkoff V. 8 

N.R 899, 10 N.B. 636, 103 N.Y. 
877. 

Pa.—Commonwealth v. Sutton, 193 A. 
260, 252, 327 Pa. 337, quoting 

Corpus Juris. 

One of the tests appllod in dot(*r- 
mining whether or not a tribunal la 
a court of record is "whether or not 
the record of the court imports ab¬ 
solute verity.”—Stato v. Albm, 159 
3Sr.B. 691, 592, 117 Ohio St. 470. 

90. Pa.—Commonwealth v. Sutton, 
193 A 260, 262, 327 l*a. 337, quot- 
ing Ooxpus Juris. 

15 C.J. p 720 note 60. 

91. Pa.—Commonwealth v. Sutton, 
supra. 

15 C.J. p 721 note 61, 

92. Pa.—Commonwealth v. Sutton, 
supra, quoting Corpus Juris. 

16 C,J. p 721 note 62. 

93. Cal.—p. Thistleton, 52 Cal. 

220 . 

16 C.J. p 721 note 62 [a]. 

94u Mass.—^Bx p. GladhUl, 8 Mote. 
168. 

Minn.—^Bavis v. Kudson, 11 N.W. 136, 
29 Minn. 27. 

Pa.—Commonwealth v, Sutton, 193 
A 250, 252, 327 Pa, 337, quoting 
Corpus Juris. 

15 C.J. p 721 note 68. 
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Pamily oourt 'm a emirt of rerord 
in vlt‘w of stutulory provi^ions gi%‘- 
Ing It the powiTH of suoh,'* 
monwealth v, Sutton, 193 A, 327 
Pa. 337. 

95. Ohio.—sute V, Albm, 159 N.E. 
691, 117 Ohio St. 470. 

96. Mo.—In re Thompson*» Kstate, 
97 S,W.2<I 93. 339 Mo. 4 Ut 

97. N.y.—Andrews v. Andrews, 1 X. 
Y,R,2d 760, 106 Mise. 2l»r—KmpJoy- 
ers Blahlllty Assur. ('orpomtion v. 
Ki.sher, 13 N,Y.S.2d 902. 

Iffayofs oourt has tioen held not 
"court of r<'e^rd.**—IVttiford v, Vli- 
lage of Yollow Sprlng», 176 X.E. 587, 
5B8, 38 Ohio App. 31U. 

Mnuiolpal courts hnvo ht*t*n held 
not to be courts of rec«>rd.—State v. 
Honrd of Com*rs of l>f>uKlns <:<»unty. 
189 N.W. 639, 641. 11*9 NVh, 25—15 C. 
J. p 721 note 65 Ih] (3>. 

98. Ohio,—Xlcininger v, Z>avis, 117 
N.B. 229, 231, 96 Ohio St. 205. 

«<Th» dlstinctlou lietween inferior 
courts of record and inferior tnmrts 
not of record stMuna to be that the 
one has authority to Hne and im¬ 
prison for contempt, and the other 
has no such power.**—Meininger v. 
Bavls, supra. 
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nity, which have no power to fine or to imprison, 
and in which the proceedings are not enrolled or 
recorded and all courts which do not come with- 
in the definition of a court of record are courts not 
of record.i 

Distinguished from ''office*\ A court of record 
is essentially not an “ofiice,” but an institution, enti- 
ty, or agency within itself.2 

Court of record having a clerk or prothonotary. 
A statutory phrase meaning a court having a clerk 
or prothonotary as distinguished from a court in 
which the justice is the recording oflScer.^ 

§ 6. Civil and Criminal Courts 

Clvll courts are those determining controversies be- 
tween private persons, and criminal courts those ad¬ 
judicati ng offenses alleged to have been committed 
agalnst the state. 

Civfl courts are those which are authorized hy 
the common law, or by the constitution or statute, 
to decide upon civil actions, and on disputes be- 
tween persons in their private capacity—^whether 
such matters relate to the persons of the parties, or 
to their personal or real property.^ Criminal courts 
are those established for the repression and pun- 
ishment of crimes.® Owing to the distribution of 
the jurisdiction into civil and criminal cases, the 
courts having jurisdiction of criminal cases were 
designated as “criminal courts” and those having 
jurisdiction of civil' cases became known as “civil 
courts.”® The word “criminal” is used in this con- 
nection to describe the court, rather than to desig¬ 
nate it by its supposcd name, the word having ref- 
erence to the character of the business—that is, 
criminal business—^to be transacted in the court.7 

§ 7. Superior and Inferior Courts 

Broadiy speaking, superior courts are those exercls- 


ing both original and supervisory Jurisdiction, and in¬ 
ferior courts are those wfth very limited Jurisdiction 
subject to revlew by higher tribunals. 

A superior court is a court with controfling au- 
thority over some other court or courts, and with 
certain original jurisdiction of its own.® Inferior 
courts are those which are subordinate to other 
courts or which are of a very limited jurisdiction 
those which are of very restricted jurisdiction and 
whose judgments and decrees can be reviewed by 
the higher tribunals.^® According to the technical 
meaning of the term, inferior courts are those the 
judgments of which, standing alone, are mere nulli- 
ties, and whose proceedings, in order to give them 
validity, must show their jurisdiction.^^ A court of 
limited jurisdiction is not necessarily an inferior 
court in a technical sense.l2 

§ 8. Supreme Courts 

Supreme courts are ordinarlly those possessing the 
highest and controlling Jurisdiction, although In some 
States they are courts of supervisory Jurisdiction but 
not of final resort. 

Supreme courts are those whch possess the high¬ 
est and controlling jurisdiction; also, in some 
States, a court of higher jurisdiction than the su¬ 
perior courts, although not the court of final re- 
sort.^® Supreme court of the United States is con- 
sidered in the CJ.S. title Federal Courts §§ 191- 
281, also in 25 GJ. p 858 note 67-p 961 note 24. 

§ 9. Local Courts 

A local court is one having jurisdiction of causes 
arising within a limited area, such as a town or borough. 

Local courts are those which have jurisdiction of 
causes occurring in certain places only, usually the 
limits of a town or borough.1^ 


da. Burrill L.D., citlng 8 Stephen 
Comm. p 884. 

1. 4 Bouvier Inst. p 6S, No. 2524. 

15 C.J. p 721 note 66. 

Publio Service cosnxnlsslon is not a 
court of record.—Commonwealth v. 
Benn, 131 A. 253, 256, 284 Pa. 421. 

2. Colo.—^Dixon v. People, 127 P. 
930, 53 Colo. 627. 

N.T.—Ledwith v. Rosalsky, 156 N.E. 
688, 244 N.T. 406, reverslngr 216 N. 
T.S. 411, 217 App.DIv. 749, motlon 
denied 167 N.E. 858, 246 N.T. 663. 
3: XT.S.—^Bx p. Cregrg, C.C.Mass., 6 
P.Cas.No.3,380, 2 Curt. 98. 

4. N.C.—Carpenter v. Hanes, 83 S.B. 
577, 167 N.C. 661. 

Philippine.—^U. S. v. Arceo, 6 Phillp- 
pine 29. 

15 C.J. p 721 note 66. 

5w 4 Bouvier Inst. p 71, No. 2531. 


«Cxlmlual court” is one where 
criminal cases are trled and deter- 
mlned, not one where civil cases are 
trled, or persons chargred with crimi¬ 
nal offenses are held for action by 
proper authority.—^Hohart v. First 
Criminal Judicial Dist. of Court of 
Bergen County, 160 A. 674, 676, 10 
N.J.Misc. 723. 

& Mo.—State v. Nast, 108 S.W'. 663, 
209 Mo. 708, 722. 

7. 111.—^Petty V. People, 8 N.E. 304, 
118 111. 148, 156. 

6. Anderson L.D. 

16 C.J. p 721 note 68. 

9, Hawali.—^Matter of Atcherly, 19 
Hawaii 535. 

15 C.J. p 721 note 69. 

10. N.M.--State v. Medier, 142 P. 
376, 19 N.M. 262. 

16 C.J. p 722 note 70, 
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11. Ala.—^Nugent v. State, 18 Ala. 
521. 

16 C.J. p 722 note 71. 

Neoessity of jurisdiction appearing 
of record see infra § 105. 

''Used iu a XLarrow and technical 
sense^ the words ‘inferior courts' 
mean courts of a special and limited 
jurisdiction, which are created on 
such principies that their Judgments, 
taken alone, are entlrely disregarded, 
and the proceedings must show their 
jurisdiction.”—Cole v. Marvln, 193 
P. 828, 830, 98 Or. 175. 

12. Mo.—^In re Bavison, 73 S.W. 373, 
100 Mo.App. 263. 

16 C.J. p 722 note 72. 

13. Bouvier Li.D. 

16 C.J. P 722 note 73. 

14u Bouvier L-D. 

16 C.J. p 722 note 74. 



§ 10 

§ 10, Provisional Coiirts 

Provisional courts are those established In conquered 
territory by military authority for temporary use. 

Provisional courts are tribunals temporarily es¬ 
tablished by military authority in conquered coun- 
tries.15 The establishment of provisional courts is 
considered in the CJ.S. title War § 39, also 67 C.J. 
p 423 note 15; ‘ and courts established by military 
government as provisional federar courts are dis- 
cussed in the C.J.S. title Federal Courts § 320, al¬ 
so 25 CJ. p 986 notes 96, 97. 

§11, Particular Courts 

Various particular courts, American and Engllsh, are 
enumerated and deflned In this sectfon. 

Admiralty court is a court having jurisdiction of 
causes arising under the rules of admiralty law,i® 
and such courts are discussed in §§ 3, 4 of the title 
Admiralty, 

Circuit court. In many of the States this is the 
name of the court of general original jurisdiction, 
clothed with power to try by judge and by jury 
the issues of fact in ordinary actions, but subject to 
a review of its determinations in the supreme court 
of the state or other appellate tribunal.l7 They 
have been called common-law courts.^* 

County court, The name is used in many of the 
States to designate the ordinary courts of record 
having jurisdiction for trials at nisi prius.^^ As 
defined with reference to its jurisdiction, the term 
may mean a court presided over by the county judge 
alone,20 the quorum court presided over by the 
county judge or county chairman,^! and, under par¬ 
ticular circumstances, the municipal court in spite 
of its name.22 The nature and scope of the juris- 


21 C.J.S. 

diction of county courts in particular States is con¬ 
sidered infra §§ 249-297. 

Court for the trial of impeachments or Court of 
impeachment. A general phrasc designating a tri¬ 
bunal empowered to try any oflicer of government 
or other person brought to its bar by the process 

of impeachment.23 

Court of appeals is an appellate tribunal which is 
often the court of last resort.2< Courts of appeals 
are an integral part of the state government, to 
which part of the administration of justice is dele- 
gated, and are corporate entities or organized bodies 
existing only in contemplation of law.^S Circuit 
courts of appeal are discussed in the C.J.S. title 
Federal Courts §§ 282-301, also 25 CJ. p 961 note 
25-p 973 note 73. 

Court of eomnion picas, someiimes callcd mercly 
'^common picas,** is a tribunal of original and gen¬ 
eral jurisdiction for the tria! of issues of fact and 
law according to the principies of the common law, 
a court having jurisdiction generally of civii ac¬ 
tions a distinctive court which has jurisdict4on 
of common-law pleas and several things not belong- 
ing to nor within the jurisdiction of other courts 
and the tribunal has been referred to as the “gen¬ 
eral fountain of justice'* available for the protec- 
tion of the common-law or stalutory rights of the 
Citizen where no other provision is made for their 
rcdress.28 

Court of error. An expression applicd in some of 
the United States to the court of last resort in the 
state; and in its most general s<‘nse denotes any 
court having power to review the decisions of low- 
er courts on appeal, error, certiorari, or other proc- 
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Folloe conrt is a local court.—Peo- 
ple V. Bolce, 118 N.T.S. 600, 68 Mlsc. 
367. 

15w U.S.—^Mechanlcs’ & Traders’ 

Bank v. Union Bank, La., 22 Wall. 
276, 22 L.Ed. 871. 

16 C.J. P 722 note 76. 

16. Black L.D. 

SCaxltlDie court Is a court exercis- 
ing Juiisdlction in maritime causes; 
one which possesses the powers and 
jurisdiction of a court. of admiralty. 
—^Black L.D. 

17. Abbott L.D. 

Their Jurlsdlctlou ezteuds over 
several counties or dlstricts, and 
terms are held in the various coun¬ 
ties or distrlcts to which their juris¬ 
diction extends.—Black L.D., olting 1 
Kent Comm. pp 301-303. 
la Or.—^Montesano Lumber & Mfg. 
Co. V. Portland Iron Works, 162 P. 
244, 78 Or. 58. 


19. Black L.D. 

«Their powers sTouerally oouprlse 
ordinary clvil jurisdiction, also the 
charse and care of persons and es- 
tates Corning within legal guardlan- 
shlp, a limited crimlnal jurisdiction, 
appellate jurisdiction over justices of 
the peace, etc.'*—^Black L.D. 

ao. Ky.—^Bowling Green & Madlson- 
ville R. Co. V. Warren County Ct., 
10 Bush 711, 717.' 

ai. Tenn.—Sheffy v. Mitchell, 215 S. 
.W. 403, 142 Tenn. 48. 

aa. Cal.—^Hart Bros. Co. v. Los 
Angeles County, Super., 82 P.2d 
221 . 

as. Black L.D. 

See also the C.J,B. title Omeers 5 68, 
and 46 C.J. p 1001 note 84-p 1008 
note 20. 

Ck>urt of tmpeachment 

(1) A court empowered to try 

22 


charges of misconduct on the part 
of Public oinc«>rs, in proooedings In- 
atltuted for ihvlr removal from of¬ 
fice.— RapaUo ^ L.L.I>. 

(2) court for thi* trial of gov¬ 
ernment omcial.’*—Kngimh JUD. 

a4s Black UD. 

as. Ohio.—Barner v. Bamer, 12 Ohlo 
App. 468. 

ae. R,l.—State v. Bacon, 61 A. 668, 
27 R.I. 252. 

12 C.X P 206 notes 2-4. 

27. Pa.—Dallett v. PoUus, 7 Phlla. 
627. 

12 C.J. P 205 note 2. 

aa S.C.—Moore v. Barry, 9 S.B. 
689, 30 S.a 680. 4 UR,A. 294— 
In re Oeiger v, Drafts, 17 ac. 166. 


39. Black XiD. 
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to a justice of the peace, who, acting under stat- 
utory authority, may summon and examine witness- 
es in relation to an offense which he has good cause 
to believe has been committed.30 Military courts 
of inquiry are discussed in the title Anny and Navy 
§§ 48-50, and in theXJ.S. title Militia § 24, also 
40 CJ. p 697 notes 52-59, 

Court of last resort. A court from which there 
is no appeal,3i or in which the decision is final and 
controlling between the parties.32 

Court of nisi prius or Nisi prius court The term' 
“court of nisi prius” is frequently used as a general 
designation of any court exercising general, original 
jurisdiction in civil cases, being used interchange- 
ably with “trial-court.”33 “Nisi prius court” has 
been defined as a court held for the trial of issues 
of fact, before a jury and a single presiding judge, 
and is familiarly used to denote the forum, what- 
ever its statutory name, in which the cause was 
tried to a jury as distinguished from the appellate 
court.34 

Court of oyer and terminer. The name “court of 
oyer and terminer” is generally used (sometimes, 
with additions) as the title, or part of the title, of a 
state court of criminal jurisdiction, or of the crim- 
inal branch of a court of general jurisdiction, being 
commonly applied to such courts as may try fel- 
onies, or the higher grades of crime.ss 

*'Courts of spccial sessions"' is a generic term ap- 
plicable to those courts which have no stated terms 
and are not continuous, but which are organized and 
exist only for the trial of each particular case, and 


dered therein.^® 

District courts are inferior courts established in 
some States with a jurisdiction for the most part 
similar to that of county courts.®*^ Federal dis- 
'trict courts are considered in the CJ.S. title Federal 
Courts §§ 302-311, also 25 CJ. p 973 note 76-p 980 
note 9. 

Ecclesiastical courts, as such, seem never to have 
existed in the United States,®® and are defined in¬ 
fra this section under the heading relative to Eng- 
lish courts. The term, however, as shown infra 
note 61, is sometimes applied to courts exercising 
probate jurisdiction. 

Municipol or city courts; mayor^s court. Munic- 
ipal courts are courts with statutory jurisdiction in 
criminal or civil cases, or both, usually limited not 
only in amount, but by the requirement that suits 
can be instituted only against residents, and crimes 
prosecuted only where committed ydthin the mu- 
nicipality,®® and their territorial authority is con- 
fined to the city or community in which they are 
erected.^® A city court is one whose jurisdiction 
is coextensive with a city,^^ and the terms “city 
court” and “municipal court” are substantially syn- 
onymous.^® It has been said that city courts may 
be inferior courts of law and equity,^® also that they 
are “inferior courts of record.”^^ The term has 
been limited to courts from which there is a pre- 
scribed mode of appeal.^® A mayor's court is a 
court established in some cities, in which the mayor 
sits with the pow'ers of a police judge or committing 
magistrafe with respect to offenses committed with- 


30. Tex.—^Brown v. State, 118 S.W. 
139, 55 Tex.Cr. 672, 

31. Engrlish Li.D. 

32. U.S.—^Arcless Contact Co. v. 
General Electric Co., C.C.A.N.T., 87 
E.2d 340. 

33. Black L.D. 

Xn FeouiBylvaiila the term helongred 
as a legal title only to a court which 
fhrmerly existed in the city and 
county of Philadelphia, and which 
was presided over hy one of the 
judges of the supreme court of Penn- 
sylvania, and later aholished.—^Black 
L.D. 

3^ Black L.D. 

35. Black L.D. 

16 C.J. p 690 note 40. 

36. N.Y.—People v. Kraft, 242 N.T. 
S. 348, 361, 229 App.Div. 281. 

«iTnnn.y tO POUCO OOfUtS 

“The term is cQuivalent to police 
courts. They derive their Jurisdic¬ 
tion and power to act in any given 
case from the statute creating them. 


. . . XJndoubtedly they were pat- 

terned after English courts of ‘Ses¬ 
sione of the Peace* and ‘Courts of 
Petty Sesslons,* Historlcally they 
were known originally as courts of 
speclal sesslons of the peace. They 
were held generally hy a Justice of 
the peace who acted as a court, not 
as a maglstrate.**—^People v. Kraft, 
supra. 

The court of speclal sesslons held 
hy a City maglstrate is a “Court of 
Special Sesslons of the City of New 
York.**—^People ex rei. Dembinsky v. 
Fox, 168 N.Y.S. 1008, 1018, 182 App. 
Div. 642. 

“Sesslons of the peace^’ is a term 
which was used both as the name of 
a court of record held before two or 
more Justices of the peace for the 
execution of the authority glven 
them by their commisslon and cer- 
taln acts of parliament, and also to 
designate a sitting of justices for 
the execution of those purposes which 
,are conflded to them by their com- 
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mission and by several acts of par¬ 
liament.*’—^People V. Powell, 14 Abh. 
Pr., N.Y., 91, 93—67 C.J. p 288 notes 
38, 39. 

37. Black L.D. 

38. N.M.—Hodges v. Hodges, 159 P. 

, 1007, 22 N.M. 192. 

19 C.J. p 24 note 11. 

39. Bouvier L.D. 

40. Black L.D. 

42 C.J. p 1414 note 39. 

41. Standard D. 

11 C.J. p 791 note 63. 

42. IU_^Miller V. People, 82 N.B. 

621, 230 111. 65. ' 

11 C.J. p 791 note 62. 

43. Ala.—^Perklns v. Corbln, 45 Ala. 
103, 118, 6 Am.R. 698. 

44. 111.—Wolf v. Hope, 70 N.B. 1082, 
210 111. 50. 

11 C.J. p 791 note 66. 

45. Ga.—Georgia, etc., R. Co. v. Sas- 
ser, 60 S.E. 997, 130 Ga. 394. 

11 C.J. p 791 note 66. 
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in the city, and sometimes with civil jurisdiction in 
small causes, or other special statutory powers.**® 
The status and jurisdiction of such courts in par- 
ticular States are considered infra §§ 249-297. 

Policej recorderis and magistrateis courts, A po- 
lice court, with which a ''recorderis court'' is ordi- 
narily synonymous,^^ is a court for the trial of of- 
fenders brought up on charges preferred by the po- 
lice;^^ an inferior court exercising a limited ju¬ 
risdiction over offenses of a criminal character, 
and perhaps also a limited civil jurisdiction.^® 
"Magistrateis courti' is a local court in some Unit¬ 
ed States cities for the trial of small causes.^i 

Probate, surrogate^s and similar courts. A "court 
of probateii or "probate court” has been defined as 
a court having jurisdiction over the probate of 


wills, the grant of administration, and the supervi- 
sion of the management and settlement of the es- 
tates of decedents, including the collection of as- 
sets, the allowance of claims, and the distribution 
of the estate,®2 or more simply as a distinet tribunal 
for the establishment of wills and the administration 
of the estates of men dying either with or without 
wills.53 Such tribunals have also been termed 
"courts of ordinary,”®^ "orphans' courts,”55 
rogative courts,”5® "rcgister’s courts,”57 «gur- 
rogate*s courts.”58 Probate courts, surrogates’ 
courts, orphans' courts, courts of ordinary, and sim¬ 
ilar courts of probate jurisdiction, are judicial tri¬ 
bunals,5® and under the practice prevailiiig in dif¬ 
ferent jurisdictions have been variously called con- 
stitutional,®® ecclcsiastical,®! or statutory®- courts, 
or courts of law®® or equity,®^ or independent tri- 


4a Black L.D. 

47. Cal.—Colton v. San Bernardino 
County Super. Ct., 257 P. 909, 84 
Cal.App. 303. 

53 C.J. p 600 note 93. 

48. Cal .—"Ex parte Baxter, 86 P. 998, 
999, 3 CaI.App. 716. 

49. Anderson L.D. 

49 C.J. p 1071 note 32. 

sa Anderson L.D. 

49 O.J. p 1071 note 33. 

SI. Bngllsh L.D. 

SCaglstrat^s ootirts Ia paxtioxilai: 
plaoes 

(1) A local court In the City of 
Philadelphia, Pa., possessing the 
criminal Jurisdiction of a police court 
and civil Jurisdiction in actions in- 
volvlng not more than one hundred 
dollars.—^Black L.D. 

(2) Courts in Ihe state of South 
Carolina, having excluslve Jurisdic¬ 
tion in mattera of contract of and 
under twenty dollars.—^Black Li.D. 

62. Black L.D. 

53. U.S.—^Roblnson v. Pair, Cal., 9 
S.Ct. 30, 128 U.S. 53, 86, 32 L.Ed 
415. 

54. Court of ordiaary 

In some of the United States, for 
example, Georgia, the name given to 
the probate or surrogate’s court, or 
the court having the usual Jurisdic¬ 
tion' in respect to the proving of 
wills and the administration of de¬ 
cedents' estates.—^Black L.D., cltlng 
Veach v. Rice, Ga., 9 S.Ct 730, 131 
U.S. 293, 33 L.Ed. 163. 

"The words "court of ordlnarT’* 
and "ordinary** are often used inter- 
chaugeably, but it is the act which 
determines whether the ordinary is 
proceeding as a court or In a mln- 
Isterial capacity.”—Morse v. Cald- 
well, 191 S.B. 479, 487, 66 Ga.App. 
804—Trust Co. of Georgia v. Smlth 
188 S.E. 469, 64 Ga.App. 618. 


56. Black L.D. 

U.S.—Robinson v. Fair, Cal., 9 S.Ct. 

30. 128 U.S. 63, 32 L.Bd. 415. 

15 C.J. p 689 note 38. 

56. *‘Pperogatlve court** is a term 
sometimes used to denote a distinet 
tribunal for the establishment of 
wills and the administration of the 
estates of men dying either with or 
without wills. 

U.S.—Robinson v. Fair, Cal., 9 S.Ct. 

30, 128 U.S. 63, 32 L.Bd. 415. 

Hich.—Grand Rapids L. & D, R. Co, 
V. Ohesebro, 42 N.W, 66, 68, 74 
Mlch. 466. 

57. Baglster*8 coort 

(1) A court in the commonwealth 
of Pennsylvania which had Jurisdic¬ 
tion in matters of probate.—^Black 
L.D. 

(2) These courts were subsequont-| 
ly abolished, and their powors and 
Jurisdiction were conferred on the or- 
phans’ court.—^Robinson's Bstate, 11 
Phlla., Pa., 87. 

68, Black L.D. 

U.S.—^Robinson v. Fair, Cal., 9 S.Ct. 

80, 35, 128 U.S. 63, 32 L.Bd. 416. 

60 C.J. p 1184 note 30. 

Private court of state 
A surrogate's court is not a Pub¬ 
lic court where principies of Jus gen¬ 
tium are supreme, but a private 
court of the state proceeding gen- 
erally in rem according only lo the 
laws of the state.—^In re Green's Es- 
tale, 164 N.T.S. 1063, 99 Mlsc. 682 
aflirmed 165 N.T.S. 1088, 179 App 
Div. 890. 

69, Kan.—In re Gassaway, 79 p 
113, 70 Kan. 696. 

N.J.—^Melior v. Kaighn, 99 A. 207 
89 N.J.Law 643. 

Or.—Staedlman v. Miner, 165 P. 708 
83 Or. 348. 

16 C.J. p 1008 note 30. 

As "court** 

The probate court of Cook county, 
111., is a "court" withln the mean- 
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ing universally accord**d that term. 
—U. S. V. Paisley, D.C.Ill., 26 p! 
Supp. 237, 

Ia IflClohigaa 

(1) In view of Const. art 7 § 13, 
the probate court in a "judirial agen- 
cy.”—Frceman v. Hulbert, 203 N.W 
158. 230 Mich. 466, 

(2) "Undor our constitutional Sys¬ 
tem, that court itself i«. for most 
purposes, at loast, a prorogative, and 
not a Judicial, court."—(Jrand Rapids, 
L. & r>. R. Co. V. Chosobro, 42 N.W. 
66, 68, 74 Mich. 466, 

eo, U.S.—'Hamburg Bank v. Ouachi- 
ta Nat. Bank in Monroo, C.C.A.Ark., 
78 F.2d 100, and c»*rtiorari doniod 
Ouachlta Nnt. l?anfc v. Unniburg 
Bank, 6$ S.Ct. 382, 29$ U.S. 665 
80 L.Ed. 467. 

Idaho.—Short v, Thomp.son, 65 P.2d 
163, 5$ Idaho 361. 

Mich.—-In ro McLouth's R.stato, 274 
N.W. 769, 281 Mich. 191—Michignn 
Trust Co. V. MeXamara, 132 N.W 
1078. 167 Mich. 406. 

—In ro Wellington'» Rstato, 289 
N.T.S. 1005, 160 Misc. 383, denying 
modiacation 276 N.T.S. 946, 154 
Misc. 271. 

ex. N.J.—In re Merrill, 102 A. 400, 
88 261. 

49 C.J. p 1332 note 55. 

ee. N.T.—In re Hoyt, 170 N.T.S. 846, 
103 Misc. 614. 

163, 111 .—^in re Jogminos* Bstate, 246 
IU.App. 618, 620. 

"The probate court of Cook county 
is not a court of equity but a court 
of law and therofore legal rather 
than equitable rulos must be ap- 
plied,"—^In ro Jogminas' Bstate, su¬ 
pra. 

94. N.T.—In re Deirs Estate, 276 N. 

Y.S. 960, 154 Misc. 216. 

Pa—^Kretzcr v. Murry, 147 A, 102, 
297 Pa. 461. 

Courts of equity 

"Probate courts" are not "courts 
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bunals of original jurisdictiones neither strictly 
courts of law nor courts of equity, although more 
nearly akin to the latter than to the former.®® The 
status of such tribunals as courts of record, and the 
scope and extent of their jurisdiction, are discussed 
infra § 298. 

The term “probate court” has been held substan- 
tially S 3 nion 3 nnous with “probate judge.”®^ 

Other particular courts. Bankruptcy court,®® 
commerce court,®® commercial court,^® constitution- 
al court,71 consular court,72 court for correction of 
errors,73 court for correction of errors at law,74 
courts-martial,75 court merchant,^® court of arbitra- 


§ 11 

tion,77 court of arbitration of the chamber of com- 
merce,7® court of assistants,^® court of chancery,®*^ 
court of claims,®! court of conciliation,®^ court of 
conscience,®® court of county commissioners,®^ court 
of customs appeals,®® court of errors and appeals,®® 
court of first instance,®^ court of general quarter 
sessions of the peace,®® court of general sessions,®® 
court of law,®® court of magistrates and freehold- 
ers,®i court of oyer and terminer and general jaii 
delivery,®2 court of oyer and terminer, general jail 
delivery and quarter sessions of the peace, in and 
for the City and county of Philadelphia,®® court of 
private land claims,®^ court of quarter sessions of 
the peace,®® and other particular courts are court of 


of law’* accordinar to ordinary use 
of term, since they derlve their 
oriarin and jurisdiction from a source 
distinet from common law, and they 
exercise no functions peculiar to that 
System.—In re Quinney’s Bstate, 283 
N.W. 699, 287 Mich. 329. 

65. N.C.—Graham v. Floyd, 197 S.B. 
873, 214 N.C. 77—^Hardy v. Turnage, 
168 S.E. 823, 204 N.C. 538. 

66. N.J.—^Bugbee v. Van Cleve, 134 

A. 646, 99 N.J.B<i. 826, 100 N.J. 
Bq. 263. 

49 C.J. p 1332 notes 65, 66. 

67. Kan.—White Sewing Mach. Co. 
V. Walt, 24 KaiL 136, 139. 

Mich.—^Preeman v. Judare Wayne Pro¬ 
bate Ct. 203 N.W. 158, 230 Mich. 
456. 

S.C,—^Bradford v. Richardson, 97 S. 

B. 58, 111 S.C. 206. 

6& See Bankruptcy §§ 19-30. 

69. See Commerce § 148 d (3), also 
25 C.J. p 980 notes 10, 11. 

7a See 15 C.J.S. p 676 note 8, 

71. See 16 C.J.S. p 1 note 65. 

72. Ckxnsnlar courts are courts held 
by the consuis of one country wilh- 
in the territory of another under au- 
thority ariven by treaty; and the 
character and scope of their jurisdic¬ 
tion is discussed in Ambassadors and 
Consuis § 18. 

73. Beflnod 

The style of a court havlng ju¬ 
risdiction for revlew, by appeal or 
writ of error.—^Black L.D.—16 C.J. p 
686 note 4. 

74. Dcflned 

At common law, a court that has 
such jurisdiction as a writ of error 
oan confer upon it—State v. Balley, 
1 S.C. 1, 6. 

75. See Army & Navy §§ 51-69, and 
the C.J.S. title Militia § 25, also 40 

C. J. p 697 note 60-p 704 note 32. 

76. A. conxt in. the colony of Geooeu 
gla, which was recognized as exist- 
ing by the state constltutlon of 1777, 
and was contlnued in existence by 
the constitution of 1789, subject to 
regulation by the general assembly. 


—^De Lamar v, Dollar, 67 S.B. 85, 128 
Ga. 67—16 C.J. p 686 note 30. 

77. SeftzLed 

A tribunal created by statute to 
hear controversies between labor or- 
ganizations and their employers.— 
Bdwards v. Cheyenne, 114 P. 677, 
122 P. 900, 19 Wyo. 110—16 C.J. p 
686 note 39. 

78. Befined 

A court of arbitrators, created for 
the convenience of merchants in the 
City of New York, by act of the leg- 
Islature of New York, which decides 
disputes between members of the 
chamber of commerce ajid outslde 
merchants who voluntarily submit 
themselves to the jurisdiction of the 
court—^Black L.D. 

79. oonrt in. ISaosachusetts or- 
ganized in 1630, consisting of the 
governor, deputy govemor, and as- 
sistants. It exercised the whole pow- 
er both legislative and judicial of 
the colony and an extensive chan- 
cery jurisdiction as well.’*—^Black 
L.r). 

8a See supra § 4, also 14 C.J.S. p 
394 note 36. 

81. See the C.J.S. title Federal 
Courts §§ 327-354, also 25 C.J. p 
988 noto 66-p 1007 note 31. 

82. Deflnjsd 

A court which proposes terms of 
adjustment, so as to avoid litiga- 
tion.—Kashefsky v. Putemick, 276 N. | 
Y.S. 253, 163 Mlsc. 733. 

83. See supra § 4. 

84. Deiflaad 

In Alabama a court of record, com- 
posed of the judge of probate, as 
Principal judge, and four commis- 
sioners, who are elected at the times 
presoribed by law, and hold office for 
four years.—Black Ij.I>. 
Commissioners’ courts and the like 
as county administrative bodles are 
deflned and discussed in Counties § 
74 et seQ. 

The coort of county rervenne of 
Praaiklln county corresponds to the 
courts of county commissioners, or 
boards of revenue in other counties. 
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r —Pranklin County v. Richardson, 79 
So. 384, 202 Ala. 46. 

86. See the C.J.S. title Customs Du- 
ties § 182, also 17 C.J. p 657 notes 
23-25. 

Court of customs and patent ap- 
peals see the C.J.S. tities Customs 
Duties §§ 182-198, and Patents §§ 
136-141. 

86. Deflned 

The court of last resort in the 
state of New Jersey; formerly the 
same title was given to the highest 
court of appeal in New York.—Black 
L.D. 

87. Deflned 

A court of primary jurisdiction.— 
Black L.D. 

Xn the PhUlpplne Xslands see the 
C.J.S. title Federal Courts § 317, also 
26 C.J. p 983 text and notes 58—61. 
8& Ih New Jexuey, a court of crim- 
inal jurisdiction.—^Black KD. 

89. A court of general original Ju^ 
rlBdlctlon In criminal cases In some 
States. —^Black L.D. 

90. See supra § 4. 

91. In South Oarollna folrmerly a 
court establlshed for the trlal of 
slaves and free persons of color for 
criminal offenses.—^Black L.D. 

92. In Feansylvaaia a court of crim¬ 
inal jurisdiction; held at the same 
time wlth the court of quarter ses¬ 
sions, as a general rule, and by the 
same judges.—^Black L-D.—15 C.J. p 
690, notes 41, 42. 

93. A court of record of general 
criminal jurisdiction in and for the 
City and county of Philadelphia, in 
the state of Pennsylvania.—Black 
L.D. 

94. See the C.J.S. title Public Lands 
§ 307, also 60 CJ*. p 1240 note 6-p 
1241 note 28. 

95. In Pennsylvania a court of crim¬ 
inal jurisdiction, having power to 
try misdemeanors, and exerclsing 
certain functions of an administra¬ 
tive nature.—^Black L.D.—16 C.J, p 
690 note 62. 
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review,®® court of sessions,®*^ courts of territories 
and outlying possessions,®® delinquency courts,®® ex- 
amining court,^ fiscal court,2 hustings court,® juve¬ 
nile court,^ parish court,® prize court,® quarterly 
courts,and United States court for China.® 

Particular English courts, County court,® coun- 
ty sessions,^® court-baron,^^ court christian,^® court 
for consideration of crown cases reserved,^® court 
for divorce and matrimonial causes,^^ court for re- 
lief of insolvent debtors,^® court-leet,^® court-leet 
of the county or sheritf s toum,^*^ court of ancient 
demesne,^® court of archdeacon or archdeacon*s 
court,^'® court of arches or arches court,®® court of 
assise and nisi prius,®i court of attachments,®^ court 
of audience,®® court of augmentation,®^ court of 


21 C.J.j 

berghmote,®® court of brothcrhood and fTi^ostling, 
court of chivalry,®^ court of Cinque Porls,®^ cou 
of commissioncrs of scwcrsr® court of comxn< 
bench,®® court of common picas,®! court of co 
Science,®® court of consistory or consistory court, 
court of construction,®* court of convocation, 
court of criminal appcal,®® court for crown cas 
reserved,®*^ court of dclegatcs,®® court of error, 
court of exchequer,^® court of exchequcr chamber, 
court of faculties,^® court of gcneral quarter se 
sions of the peace,^® court of great scssions 
Wales,^^ court of green cloth,’*® court of high cori 
mission,^® court of honor,®^ court of hustings, 
court of inquiry,®® court of justice scat,®® court \ 
justiciary or justiciary court,®! court of king 


96L DeOn^d 

A court whose Principal functlon 
is paseing* upon flnal declsions ot 
o^er courts.—^English. L.D. 

97. A ooTut of oriminal JuriBdlotiou. 
ezistlng in some of the States.— 
Black L.D. 

9a See the C.J.S. tltle Federal 
Courts §§ 312-319, also 25 C.J. p 
9&0 note 15-p 985 note 91. 

Dlstrict of Columhia courts are con- 
sidered in the C.J.S, title Federal 
Courts $§ 323-326, also 25 C.J. p 
986 note 98-p 988 note 55. 

99. See the C.J.S. title MiUtla S 24, 
also 40 C.J. p 704 notes 33, 34. 

1. Deflned 

A term applied to a magistrate 
when sitting for the purpose of In- 
quiring into a criminal accusatlon 
against any person.—^Brown v. State, 
118 S.W. 139, 66 Tex.Cr. 672—23 C.J. 
p 17*9 note 71. 

2. See the title Countles S 74. 

^ Xa KeoLtiicky, a court of speclal 
and Umlted jurisdlction havlng no 
power to approprlate the money of 
the county except as authorized by 
law.—^Mltchell v. Henry County, 100 

5. W. 220, 221, 124 Ky. 833—26 aj. p 
592 note 7. 

3. A looal oourt in some parts of 
Virginia.^—^Black L.D. 

4- See the C.J.S. title Infants S 6. 
also 31 C.J. p 989 note 70-p 990 
note 89. 

6. Xa Xioulslaaia, the name of a court 
establlshed in each parish, and cor- 
responding to the county courts or 
common pleas courts in the other 
States.—^Black L.D. 

6L See the C.J.S. title War § 31, also 
15 C.J. p 686 notes 36, 37, and 67 
C.J. p 407 note 9-p 408 note 81. 

7. A System of couxts la Keatacky 
possesslng a limited original Juris- 
diction In civil cases and appellate 
jurisdlction from justlces of the 
peace.—^Black L.D.—61 C.J. p 118 
note 66. 


8. See the C.J.S. title Federal Courts 
S§ 321-322, also 25 C.J. p 985 notes 
92-95. 

9. Black It.D. 

16 C.J. p 673 note 69. 

10. Black L.t). 

16 C.J. p 676 note 13. 

11. Burrill L.I>. 

15 C.J. p 680 note 18. 

Xa the provlnoe of XTew Toxk the 
old manors had their courts-baron 
and courts-leet.—^Burrill li.D, 
la. Black L.D. 

16 C.J. p 680 note 20. 

13. Black L.D. 

16 C.J. p $85 note 3. 

14. Black L.D. 

15 C.J. p 685 note 6« 

15. Black L.D. 

16 C.J. p 685 note 7. 
la Black ’LJ>. 

>5 C.J. p 686 noto 28. 

17. Blaek L.D. 

67 C.J, p 1143 notes 10-15. 
la Black L.D. 

15 C.J. p 686 nete 33. 

19. Sce 6 C.J.S. p 294 note 34. 

20. See 6 C.J.S. p 294 note 36. 

21. See Assise or Asslze 6 C.J.S. p 
1435 note 19. 

22. Black L.D. 

16 C.J. p 687 note 45. 

23. Blaofc L..D. 

16 C.J. p 687 note 46. 

See also Audience Court 7 C.J.S. p 
1274 note 16. 

24. Black L.D. 

7 C.J.S. p 1287 note 33. 

25. Fn^glish L.I>. 

16 C.J. P 687 note 49. 

26. Black L.B. 

12 C.J.S. p 373 note 34. 

27. Bouvier L.B,—^Burrill L.D. 

14 C.J.S. p 1112 note 87. 

2a Black L.D. 

15 C.J. p 687 notes 56, 57. 


29. Black L.n. 

15 C.J. p 637 note 60. 

|3a Black L.n. 

16 C.J.», p 590 note 53. 

31. Bla<?k 1*1>. 

15 r.J. p 657 notea 63. $.1. 

32. Black X4.T>. 

See also 15 C.J.S. p 977 note» 30, 1 
3a Black 

16 C.J.a p 990 note 76. 

34. See 16 C.J.S. p 1514 note 63. 
3$. Black L.I>. 

15 C.J.S. p 135 note 19. 

3a Black Ut>. 

37. lh‘1.—State v, WlUiama, 18 
949. 95a, 14 Bel. 5rtH. 

17 (\J. p 356 IH (aJ. 

sa Black L.B. 

15 C.J, p 688 note 76, 

39. Black 

15 C.J. p 6KK notea 79-51, 

40. Black L.l>. 

15 C.J. p 6SK nolea 34. 35. 

41. Black L.l>. 

15 C.J. p 68K note 56. 

42. Black UD. 

15 C.J. p 688 notes 37-39« 

43. Black 

15 C.J. p 6K8 note 3. 

44. Black 

15 C.J. p 638 note 4« 

48« KnKliHh UX\ 

15 C.J. p 688 note 5« 

4a Black L.I>. 

15 C.J. p 689 note 7. 

47. Black 

4a Black I..D. 

16 C.J. p 630 note 8. 

4». Black L.1). 

15 C.J. p 689 notes 1S-14« 

80. Black L.P. 

15 C.J. p 689 note 15« 

51. Black L.D. 

19 C.J. p 689 note IA 
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bench,®® coiirt of lodemanage,®® court of niarch- 
es,®^ court of marshalsea,®® court of orphans or or- 
phans’ court,66 court of oyer and terminer,67 court 
of palace at Westminster,®» court of passage,®* 
court of peculiars,60 court of piedpoudre, piepoudre, 
pipowder, pie powder, py-powder, etc.,6i court of 
pleas,62 court of policies of assurance,6S court of 
principality of Wales,®! court of probate,66 court of 
regards,66 court of requests,«7 court of review,*® 
court of session,69 court of shepway,^') court of St 
Martin le Grand,7i court of stannaries,72 court of 
star chamber,7S court of the steward and marshal,74 
court of sununary jurisdiction,76 court of survey,76 
court of sweinmote, swainmote, or s-wain-gemote,^^ 
court of teind or teind court,7* court of the chief 
justice in Eyre,79 court of the clerk of the mar- 

6^ Black L.D. 

15 C.J. p 689 notes 17, 18. 

53. Black L.D. 

15 C.J. p 689 note 23. 

54. En^lish. Li.D. 

15 C.J. P 689 note 27. 

BS, Black Li.D. 

15 C.J. p 689 notes 28-31. 

56. Black L.D. 

15 C.J. p 689 note 37. 

67. Black L.l>. 

15 dJ. P 690 note 39. 

Sa Black L.D. 

15 C.J. P 690 note 44. 

59. Black L..D. 

15 aj. p 690 note 45. 

60. Black L.D. 

15 C.J. p 690 note 46. 

61. Black LuD.—^Burrill Li.D.—Jacob 
L.D. 

15 C.J. p 690 notes 47-49. 

60. Black L.D. 

15 C.J. p 690 note 50. 

03, Black L..D. 

15 C.J. p 690 note 5L 
64. Black L.D. 

15 C.J. p 690 note 52. 

60. Black L.D. 

15 C.J. p 600 note 65. 

66. Black L.D. 

15 C.J. p 690 note 65. 

67. Black L-B. 

15 aj. p 690 note 66. 

ea Hapalje & L.L.D. 

15 C.J. p 691 notes 68, 69. 

09. Black L.!). 

16 C-J. p 691 note 70. 

70. Black L.D. 

15 C.J. p 691 note 72. 

71. Enfirlish L.D. 

16 C.J. p 691 note 78. 

72. Black L.D. 

15 C.J. p 691 note 74. 

73. Black L.D. 

15 C.J. p 691 note 75. i 


ket,80 court of the coroner,81 court of the counties 
palatine, court of the duchy of Lancaster,®® court 
of the earl marshal,®^ court of the lord high ad- 
miral,85 court of the lord high steward,86 court oi 
the lord high steward of the universities,87 court 
of the ofi&cial principal,88 court of the steward oi 
the king^s household,88 court of tdie universities,8<I 
court of Trailbaston,®! court of wards and liv- 
eries,88 courts of the forest,88 courts of the fran- 
chises,®^ courts of Westminster Hall,85 court spir- 
itual,88 Crown court,87 customary court-baron,®^ 
diocesan courts,88 ecclesiastical court,l forty-days- 
court,8 fr€eholder’s court-baron,® general sessions 
or court of general sessions,^ his majesty’s court ol 
appeal,5 hundred court,® instance court,lad> 
court,8 last court,® lawless court,i® naayor's court oi 

breakers of the peace, and dlvers oth- 
er otfenders."—Black L.D. 

92. Black L.D. 

16 C.J. p 691 notes 86, 87. 

93. Black L.D. 

15 C.J. p 688 notes 94-98. 

94. Black L.D. 

15 C.J. p 688 note 98. 

95. Black L.D. 

16 C.J. p 691 note 88. 

90. Black L.D. 

16 C.J. p 1186 note 1. 

97. Black L.D. 

17 C.J. p 387 note 61. 

9a Bnrrill L.D. 

15 C.J. p 680 note 18 [b]. 

99. Bla<^ L.D. 

1. Ala—Goodman v. Winter, 64 Ala 
410, 426, 38 Am.R. 13. 

Ga—^Equitable Life Assurance Socie 
ty V. Paterson, 41 Ga 338, 364, 
Am.R. 636. 

Ind.—Short v. Stotts, 60 Ind. 29, 3C 
19 C.J. p 1009 note 49. 

2. Bouvier L.D. 

26 C.J. p 1001 note 10. 

3. Black L.D. 

15 C.J. p 680 note 18 [c]. 

4. N.Y.—^People v. Powell, 14 Abi 
Pr. 91, 93, quoting Bacon Abr. 

57 C.J. p 288 note 56 [aJ. 

5. Black L.D. 

15 C.J. p 686 note 34. 

0L Black L.D. 

7. Black L.D. 

32 C.J. p 940 notes 89, 40. 

a Black L.D. 

36 C.J. p 932 note 27. 

9 . Black L.D. 

la Black L.D. 

36 C.J. p 970 note 69. 


74, Black L.D. 

16 C.J. p 691 note 76. 

75, Engr.—^Boulter v. Kent, 1897, A. 
a 556. 563. 

16 C.J. p 691 note 79. 

7a Black L.D. 

15 C.J. p 691 note 80. 

77. Black L.D. 

15 C.J. p 691 note 81. 

7a Bngllsh L.D. 

15 C.J. p 691 note 82. 

79. Black L.D. 

16 C.J. p 687 note 68. , 

80. Black L.D. 

15 C.J. p 687 note 59. 

81. Black L.D. 

16 aj. p 688 notes 72, 73, 

82. Black L.D. 

16 C.J. p 688 note 74. 

83. Black, L.D. 

15 C.J. P 688 note 77. 

84. Black L.D. 

85. Black L.D. 

86. Black L.D. 

15 C.J. p 689 note 24. 

87. Black L.D. 

15 dJ. p 689 note 25. 

sa Black L.D. 

89. Black L.D. 

15 C.J. P 691 note 77. 

90. Black L.D. 

15 C.J. p 691 notes 84, 85. 

91. Engllsh L.D. 

“Jnstioes of tralLbastoo. were Jus- 
tices appolnted by King Edward X, 
durlng his absence In the Scotch and 
Prench wars, about the year 1305. 
They were so styled,' says Holling- 
shed, for tralllng or drawlng the 
staffl of Justice. Thelr office was to 
make inqulsltlon, throughout the 
klngdom, of ali officers and others, 
touching extortion, bribery, and such 
like grievances, of Intruders into oth- 
er men*s lands, barrators, robbers, 

27 
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London,^^ prerogative court,^^ quarter sessions,^^ 
sherifFs court,^^ and special sessions or court of 
special sessions.^5 

§ 12. Exercise of Power a Judicial Act 

The exercise of power by a court In accordance 
with the customary formalltles attending Its proceedings 
Is Judicial in character Irrespective of the original nature 
of the power. 

Where power is conferred on a court of justice 
to be exercised by it as a court, in the' manner and 
with the formalities used in its ordinary proceed- 
ing^s, the action of such court is to be regarded as 
judicial, irrespective of the original nature of the 
power.The exercise of judicial power vested by 
a constitution in the courts named therein has been 
said to refer to such power and authority as is nec- 
essary to the hearing and determination of a matter 
at law or in equity, and not such procedural acts or 
orders as may be authorized by a statute in the con- 
duct bf the case.^^ 

§ 13. Seal of Court 

Ordinarlly, a court of record has a seal. Undor con- 
stltutlonal provision the seal of a probate court may 
serve as the seal of the county court. 

While a seal is not necessary to a court of rec¬ 
ord, the tenn “court of record” implies that the 
court has a seal.^^ A constitutional provision that, 
until otherwise provided, the seal of the probate 


court shall be the seal of the county court makes 
the seal of the probate court, in the abscnce of leg- 
islation, the official seal of the county court.^^ 

§ 14. Expenses and Support of Court 

Subject to statutory and constitutional restrictions, a 
court has Inherent power to incur such expenses as may 
be requisite to the proper performance of its duties. 

Courts have inherent power to incur and order 
paid ali expenses necessary for the hokiiiig of court 
and the dischargc of ihe duties thereof,-^^ and sub¬ 
ject to constitutional or statutory provisions may 
apply public funds for their usc."^ In the abscnce 
of some statutory provision in refercnco thcreto, it 
is for the court alonc to determino whal oxpondi- 
tures are necessary to carry on the business of the 
court but if there is a statute in reforcnce there- 
to the power of the court is controllod thcrel)y.25 
It is within the power of the state to require a giv- 
en locality to provide fuiuls for the support of 
courts created for such locality.-^ A constitutional 
provision that the courts shall hc open to every per- 
son, and specdy and certain remedy afforcled for ev¬ 
ery wrong, does not mean that the courts shall rc- 
main open after the funcis providet! for their ex¬ 
penses have beon exhausted, but is to be constnied 
in connection with a further provision that no mu- 
nicipal Corporation shall be allowed to become in- 
debted for any pun)()Sc to an ainount exceeding the 
income and revenue provided for the year.-^ 


n. JURISDICTION 


A. DEFINITIONS AND DISTINOTIONS 


§15. Jurisdiction Generally 

a. Definition and nature generally 

b. Lack of jurisdiction generally 

c. Distinctions, including distinction bc- 

tween jurisdiction and venue 


a. Definition and Natare Generally 

The Jurisdiction of a court is In a broad «ente Its 
power to hear and determino controversies, and in a more 
restrlcted sense its power to adjudicate a particular 
case. 


11. Black L.D. 

12. Del.—^Van Dyke v. Jobns, 1 DeL 
Ch. 93, 111, 12 Am-D. 76. 

N.J.—In re Dittman, 101 A. 66, 67, 
87 N.J.Bq. 297—^In re Coursen, 4 N, 
J.Eq. 408, 413. 

13. Australia.—^Russell v. Bates, 40 
Austr.C.Li.R. 209. 

61 C.J. p 118 note 69 [a]. 

14. Black L.D. 

57 C.J. p 1143 notes 3-5. 

15. N.Y.—People v. Powell, U Abb. 
Pr. 91. 93. 

67 C.J. p 288 note 56 [a]. 

la N.T.—^In re Cooper, 22 N.T. 67, 
11 Abb.Pr. 301, 20 How.Pr. 1. 

16 C.J. p 723 note 77. 

DeoUUntr queetioB. of faot 
Power vested in a subordlnate body 

to detennine a question of fact is a 


“judicial power.”—Sheils v. Flynn, 

299 N.Y.S, 64, 164 Mlsc. 302, afnrnu‘d 

300 N.Y.S, 636, 252 App.Div. 238, af- 
firmed 11 N.E.2d 1, 276 N.Y. 446. 

Openlngr, boldlaff, emd adJouEn- 
meat of court are tho oxorcise of 
judicial powers to be performod by 
the court.—^Ex parte Massengule, 
OkLCr., 93 P.2d 41. 

17. Mo.—State ex rei. Phillips v. 
Barton, 264 S.W, 86, 300 Mo. 76. 

18. Tex.—^Houaton Oil Co. v, Klm- 
ball, 122 S.W. 633, 124 S.W. 86, 103 
Tex. 94, afflrming, Civ.App., 114 S, 
W. 662. 

19« Okl.—Slewart v. State, 106 P. 
874, 3 OkLCr. 618. 

ao- Penn,—Bdwarda v. Prutzman, 
165 A, 255, quoting Cogepui jroxiK, 

15 C.J. p 900 note 97. 

28 


31, Oal.—Millholen v. lliley, 293 P, 
60, 211 C^nl. 20. 

N.J_Tn n* Nt*w J«*rm*y Statr» Ifeir 

Aa.Vn, 1C2 A. 90. 111 234. 

rovorsod on otht*r xroundis 164 A. 
1, 112 N.J,Kn. 236. 

22. Mo.—State v, Smith, 5 Mo.App. 
427. 

I>a.—Kdwards v. PrulKinnn, 166 A. 
265, quoting Coxpus Jusis, 

23. l>a.—Edwards v. Prutzman, su¬ 
pra. 

16 aj- p 900 noto 00. 

24. Cal.—v. llance. 94 P. 
620, 168 Cal. 162. 

16 C.J. p 901 note X. 

25. Okl.—Stato v, Stanfield. 126 P. 
239, 34 OkL 624, 
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While there are many definitions^® of the term, 
as shown infra this section, in a broad and general 
sense jurisdiction is judicial power,27 and funda- 
naentally the term means the power or capacity giv- 
en by law to a court or other body or officer to hear 
and determine certain controversies.28 The juris¬ 
diction of the courts is in reality a power inherent 
in the state which is conferred on the courts either 
directly by the people through their constitution or 
indirectly through the legislature by laws duly en- 
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acted.29 It has been briefly defined as the authority 
to hear and determine causes or controversies,30 
the power and authority conferred on a court by 
the constitution and laws to hear and determine 
causes between parties and to carry its judgments 
into effect;3i the power constitutionally conferred 
on a judge or magistrate to determine causes ac- 
cording to law and to carry the sentence into ex- 
ecution ;32 or in a more limited sense as the power 


2A lowa.—^Incorporated Town of 
Carpenter v. Joint Drainage Dlst. 
No. 6, 197 N.W. 656, 668, 198 lowa 
182, modlfied on other grounds on 
rehearing 199 N.W. 266, 198 lowa 
182. 

“That there are classillcatlons in 
lurisdiction is as well known and 
understood as are the classiflcations 
of nouns, verbs, and adverbs, or the 
classiflcations of trusts and corpo- 
rations.”—State v. SuUivan, Fla., 116 
So. 255, 259. 

fl7. Wis.—^Harrigan v. Gilchrist, 99 
N.W. 909, 933, 121 Wis. 127. 

28, Utah.—Atwood v. Cox. 65 P.2d 
377, 380. 

l>exiTatlon of woz<d 

The Word “jurisdiction” is derived 
from the Latin “juris dicto,” “I speak 
by the law.”—Atwood v. Cox, supra 
—16 C.J. p 723 note 78 [a]. 

"Xa Its appUeation. to oonrts, ju¬ 
risdiction is the authority to hear 
and deternmine controversies concern- 
ing certain subjects,”—^Ashloclc v. 
Ashlock, 196 N.E. 657, 659, 360 IlL 
116. 

▼agno uoe of term 

U.S.—Watson v. Jones, Ky., 13 Wall. 

679, 732, 20 L.Ed. 666. 

16 aJ. p 723 note 78 [c]. 

29. Ind.—^Pease v. State, 129 N.E. 
337, 74 Ind.App. 672. 

80, XJ.S.—Showalter v. Hampton, O. 
C.A.Okl., 26 P.2d 777—In re Ostlind 
Mfg. Co., D.C.Or., 19 F.Supp. 836 
—^Hartford Life Ins. Co. v. John¬ 
son, C.C.A.MO., 268 F. 30—In re 
Havens, N.T., 266 F. 478, 166 C. 
CA. 664. 

Ala.—^Bynum v. Brewer, 114 So. 677, 
217 Ala. 62. 

Cal.—^Pacific States Savings & Loan 
Ca V. Superior Court In and for 
Alameda County, 19 P.2d 977, 217 
Cal 617—^Ex parte Wood, App., 
93 P.2d 1058—^People v. Superior 
Court In and for San Bernardino 
County, 286 P. 871, 124 CaLApp. 
276—^Archer v. Superior Court of 
Califomia, in and for City and 
County of San Francisco, 264 P. 
939, 81 Cal.App. 742—Wai'ren v. 
EUis, 179 P. 544, 39 CaLApp. 542. 
Fla.—Sheldon v. Powell, 128 So. 258, 
99 Fliu 782—State v. SulUvan, 116 
So. 266, 96 Fla. 191—^Lovett v. Lov- 


ett, 112 So. 768, 775, citing Cor¬ 
pus Juris. 

111.—Woodward v. Ruel, 188 N.E. 911, 
366 111. 163—^Wllson Bros. v. Haege, 
179 N.E. 140, 347 111. 140, reversing 
261 IlLApp. 668—City Ry. Co. v. 
Chicago & W. I. R. Co., 162 N.E. 
862, 331 111. 561—People v. Brewer, 
160 N.E. 76, 328 IlL 472—People v. 
Lee, 143 N.E. 196, 311 IlL 662, error 
dlsmissed Lee v. People of State of 
Illinois ex rei. Exnmerson, 46 S. 
Ct. 23, 269 U.S. 693, 70 L.Ed. 429 
—People V. Ford, 124 N.E. 649, 289 
IlL 660—Lyon & Heaiy v. Plano, 
Organ & Musical Instrument 
Workers* International Union, 124 
N.E. 443, 289 IlL 176. 

Ky.—Covington Trust Co. of Coving- 
ton V. Owens, 129 S.W.2d 186, 190, 
278 Ky. 695, Quoting Corpus Jtixls. 

Mich.—Ward v. Hunter Machinery 
Co., 248 N.W. 864, 263 Mich. 446. 

Mo.—State ex rei. Missouri Gravel 
Co. V. Missouri Workmen's Com- 
pensation Commisslon, App., 113 S. 
W.2d 1034, 

Neb.—State v. Knudtsen, 236 N.W. 
696, 121 Neb. 270—Smiley v. Samp- 
son, 1 Neb. 66. 

N.T.—Cooper v. Davis, 248 N.T.S. 
227, 231 App.Dlv. 627. 

Ohio,—State v. Metzger, 10 Ohio N. 
P.,N.S„ 97. 

Okl,—^Bx parte Waldock, 286 P. 766, 
142 Okl. 268, dismissed Waldock v. 
Newell, 51 S.Ct, lOO, 282 U.S. 906, 
76 L.Bd. 797—Carlile v. National 
Oil & Development Co., 201 P, 377, 
83 Okl. 217—Welch v. Focht, 171 
P. 730, 67 Okl. 276, L.R.A.1918r> 
1163. 

Or.—^Harney Valley Irr. Dist. v. Bol- 
ton, 221 P. 171, 109 Or. 486— 
Sprague v. City of Astoria, 204 P. 
966, 106 Or. 253—^Ralston v. Ben- 
nett, 183 P. 766, 93 Or. 619. 

Pa.—^Massachusetts Bonding & In¬ 
surance Co. V. Johnston & Hardor, 
199 A. 216, 330 Fa. 336. 

Tex.—^Morrow v. Corbin, 62 S.W.2d 
641, 646, 122 Tex. 663, citing Ooz% 
pus Juris —Stewart v. Moore, Com. 
App., 291 S.W. 886—Southern Cas- 
ualty Co. V. Fulkerson, Civ.App., 
30 S.W.2d 911, reversed on other 
grounds, Com.App., 45 S.W.2d 162 
—^Neill V. Johnson, Civ.App., 234 
S.W. 147. 


Utah.—Atwood v. Cox, 65 P.2d 377, 
380, citing Corpus Juris. 

Wash.—State v. Superior Court of 
King County, 172 P. 267, 101 Wash. 
81, 4 A.L.R. 672. 

15 C.J. p 723 note 79, p 724 notes 82, 
91. 

It Is ooram judice whenever a case 
is presented which brings the power 
to hear and determine a cause into 
a<?tion.—State v. Knudtsen, 236 N.W. 
696, 121 Neb. 270—16 C.J. p 723 note 
79 [d]. 

Inherent power 

**By jurisdiction is meant the In¬ 
herent power to hear and determine 
the case.”—^Nash v. Harman, 139 S. 
E. 273, 274, 148 Va. 610. 

Jurisdiction cau nover dei»end on 
merlts of case brought before the 
court, but depends on its right to 
hear and decide it at alL 
N.J.—^Dixon V. Russell, 78 A. 61, 78 
N.J.Law 296, reversed on other 
grounds 76 A. 982, 79 N.J.Law 490. 
N.D.—^Hanson v. North Dakota Work- 
men’s C. Bureau, 248 N.W. 680, 63 
N.D. 79. 

Without assignment of case for trlal 
Courfs jurisdiction may exist al- 
though no cases are assigmed to it 
for trial.—State v. SuUivan, 116 So. 
256, 96 Fla. 191. 

31. Ind.—^Indianapolls v. Hawkins, 
103 N.E. 10, 180 Ind. 382. 

lowa.—^Western Grocer Co. v. Glenn, 
286 N.W. 441—'Dickson Fruit Co. v. 
Dlstrlct Court of Sac County, 213 
N.W. 803, 203 lowa 1028—Franklln 
V. Bonner, 207 N.W. 778, 201 lowa 
616. 

Ky.—Covingrton Trust Co. of Coving¬ 
ton V. Owens, 129 S.W.2d 186, 190, 
278 Ky. 695, q.uotlng Corpus Juris. 
Tex.—Cleveland v. Ward, 286 S.W. 
1063, 116 Tex. 1—Berkman v. Levy, 
Civ.App., 129 S.W.2d 397, error dls¬ 
missed, judgment correct—^Haney 
V. Temple Trust Co., Civ.App., 65 
S.W.2d 891, error dismissed, fol- 
lowed in 69 S.W.2d 1117, 69 S.W. 
2d 1118, two cases, and 69 S.W.2d 
1119. 

16 C.J. p 726 note 93. 

32. Ohio.—^Mahoning Valley R. Co. 
V. Santoro, 112 N.E. 190, 98 Ohio 
St. 53, 56. 

Tenn.—Swift v. Memphis Cold Stor- 
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to adjudicate a particular case or controversy,33 and 
jurisdiction of a court in a particular 'case includes 
not alone the power to hear the cause but likewise 
the power to render tbe particular judgment enter- 
ed.®** Jurisdiction includes the power by a court to 
determine whether it has the authority to hear and 
determine the controversy presented,^^ and the right 
to decide whether that state of facts exists which 
confers jurisdiction, as well as all other raatters 
which arise in the case legitimately before the 
court.*® The term imports the power and authori¬ 
ty to declare the law,*'^ to expound or to apply the 


laws excluding the idea of power to make the 
laws,** to hear and determine issues of law and 
of fact,** the power to hear, determine, and pro- 
nounce judgment on the issues before the court, 
and the power to inquire into the facts, to apply 
the law, and to pronoiince the judgment.'*^ 

Other definitions found in the decisitms are: The 
power of binding decision posses-sed by a judicial 
or quasi-judicial tribunal the authority by which 
judicial officers take cognizancc of and decide caus- 
es;^* the power of a court or a judge to entertain 


age Warehouse Co., 16S S.W. 4S0, 
128 Tenn. 82, 100. 

Tex.—^Morrow v. Corbin, 62 S.W. 

2d 641, 122 Tex. 553. 

15 C.J. p 726 note S4. 

33. 111.—^People V. Brewer, 180 N.B. 

76, S28 m. 472. 

Mont.—^Reed v. Woodmen of the 
World, 22 P.2d 819, 94 Mont. 374. 
N.J.—Bx parte Hali, 118 A. 847. 94 
N.J.B<x. 108. 

Tex.—^Mitchell v. San Antonio Pub¬ 
lic Service Co., Com.App., 36 S. 
W.2d 140, reverslng, Civ.App., 16 
S.W.2d 694—Stewart v. Moore, 
Com.App., 291 S.W. 886—^Bx parte 
McKenzie, 29 S,W.2d 771. 116 Tex. 
Cr. 316. 

15 C.J. p 726 note 88. 

As appUed to oertaln oontrovemy, 
jurisdiction is the nght to hear and 
determine that controversy.—^Ashlock 
V. Ashlock, 196 ]Sr.B. 667, 660, 360 
111. 116. 

Oenexal and partioiilar sanses of 
term 

Word “jurisdiction" is sometimes 
used in general sense, in which It 
signifles abstract right of tribunal to 
exercise Its power in causes of cer- 
tain class, and is sometimes used In 
a particular sense, in which it re- 
lates to right of tribunal to exercise 
its power with respect to particular 
matter, general jurisdiction being 
conferred by the constitution or stat- 
utes, and particular Jurisdiction by 
flllng of coinplalnt and issuance of 
summons.—^Pease v. State. 129 N.B. 
337, 74 Ind.App. 672. 

34. IU.—Thayer v. Village of Down- 
ers Grove, 16 N.B.2d 717, 869 IlL 
384—People ex rei. Sokoll v. Mu- 
nlclpal Court of Chlcago, 194 N.B. 
242, 859 111. 102, afBrmlng 276 111. 
App. 102—People ex rei. Weed v. 
Whlpp, 186 N.E. 135, 362 IU. 626— 
People V. Circuit Court of Wash¬ 
ington County, 179 N.B. 441, 347 
111. 34—People v. Siman, 119 N.B. 
940, 284 IlL 28. 

Mo.—American Constitution Pire As- 
sur. Gto. V. 0’Malley, 118 S.W.2d 
795,. 842 Mo. 139. 

Mont—Crawford v. Pierse, 186 P. 
316, 66 Mont 371. 

Yt—State V. Barnett 3 A.2d 621 . I 


Wyo.—^Padlock Ranch v. Washakio 
Needles Irr. Dist, 61 P.2d 410, 60 
Wyo. 263, denying rehearing $0 
P.2d 819, 60 Wyo. 253—State v. 
Distrlct Court of Bighth Judicial 
Dist. in and for Natrona County, 
238 P. 646, 33 Wyo. 281. 

Power to render Judgment as deoi- 
slve 

To determine jurisdiction the ques- 
tion is whether on the case before 
the court the action is judicial or 
extrajudiclal, with or without the au¬ 
thority of law to render a Judgment 
or decree on the rights of the liti¬ 
gant parties, and, it the law confers 
the power to render a judgment or 
decree, then the court has jurisdic¬ 
tion.—In re Qreen’s Estate, 196 P. 
128, 80 Om, 256. 

Bnforcement of judgment ! 

(1) “Jurisdiction" includes not 
only the power to hear and determine 
the cause but to enter and enforce a 
judgment—Williams v. Hankins. 226 
P. 248, 76 Colo. 136. 

(2) Jurisdiction is the power to 
hear, determine, and cnforce the con¬ 
clusione reached.—Sanford v. Rob- 
erts, 236 S.W. 571, 193 Ky. 377. 

1 (3) Jurisdiction is power to hear 

and determine, including power to Is- 
sue process to enforce judgment or 
decree.—Bynum v. Brewer, 114 So. 
677, 217 Ala, 62. 

(4) Power of court to onforce its 
judgment as constituting or not con- 
stitutlng a necossary element of Ju¬ 
risdiction is consldered in deUil infra 
5 35. 

35. IT.S.—In re National Labor Re¬ 
latione Board, 68 S.Ct 1001, 304 U. 
S. 486, 82 L.Bd. 1482. 

38, IlL—People ex rei. Carlstrom v. 
Shurtlefe, 189 N.B. 201, 355 IlL 
210 . 

Tox.—^Missouri, etc., R, Co. v. Jonea, 
Com.App., 24 S.W.2d 366, clting 
Corpus Juris—Lone SUr Gas Co. 
V. Blrdwell, Civ-App., 74 S.W.2d 
294, 296, cillng Corpus JUxis. 

16 C.J*. p 725 note 90. 

37. tr.S.— In re McMurroy, D.aiowa, 

8 P.Supp. 449. 

Ky.—Covlngton Trust Co. of Covlng- 
ton V. Owens, 129 S.W.2d 186, 190, 
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278 Ky. 695, quoting Corpus JU- 
xis. 

15 C.J. p 725 note 96—35 C.J, p 
426 note 20, p 427 note 21. 

38. S.C.—Glenn v. York County, 6 
S.C. 412, 441. 

15 C.J. p 726 note 7. 

Xilisited to redross affordod by Uw 
Courts do not makc the law and 
they can only redress the wrongs of 
citizens where the remedy or the 
redreas is provid»*d by law.—Kous- 
ton & North Texas Motor Preight 
Lines v. l^ocal Vnion No. 886 of In¬ 
ternational HroLherh«»od of Te&m- 
aters, Chauffeurs, Stablemen, and 
IL.*lpera of America, D.C.OkI., 24 P. 
Supp. 619. 

39. U.S.—«chlnssiT v. Welsh, D.CS. 
t>., 5 KSupp. 993. 

Cal.—Haywanl v. ^ufwrlor Court in 
and for Isis AnK»^l««s County, 20 P. 
2d 54H, 130 Cal.App. 607, 

Ky,—Clovingtoii Trust Ctu of Covlng¬ 
ton V. Owens, 129 J4,W.2d 186, 190, 
278 Ky. 695. quoting Corpus Jtarfs. 
N.D.—Rasinusstrn v. Hehmalenberg- 
er, 235 N.W. 496, f*rt N.D. 527. 

Or.—In re MeCormirk, 143 l\ 915, 144 
r. 425, 72 or. 6tiK. 

Tex.—Morrow v, Corhln, 62 S.W.2d 
641. 645. 122 Tex. 553, eitlng Cor- 
pu* Juris—Stewart v. Moore, Olv. 
App., 291 S.W. KS6. 

4», N.C.—Williams v. Williams. 125 
482, l«8 N.C. 728. 

16 CJ. p 726 noto 87. 

tt. N.Y.—Benwdlet v. Clarka, 128 N. 
Y.S. 964, 139 App.Olv. 342. 

15 C.J. p 726 note 3. 

43. lowa.—Xneorporated Town of 
Carpenter v. Joint Drainage Dist 
No. 6. 197 N,W. 66», 658, lOH lowa 
182, modifled In other respecta 
199 N.W, 265, 198 lowa 162. 

43. Chio.—Mahoning Valley R, Co. 
V. Santoro, 112 N.B. 19U, 93 Ohio 
St. 53. 

Okl.—Board of Trustees of Flremen*s 
RcUef and Renslon Fund of City of 
Marietta v. Brooka, 67 i\2d 4, 179 
Okl. ‘600. 

Tex .—Uorrow v. Corbin, 62 S.W.2d 
641, 122 Tex. 663—Stewart v. 

Moore, Civ.App., 291 S.W. 886. 

16 aj. p 724 note 81. 
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an action, petition, or other proceeding the pow- 
er vested by law in a tribunal to hear and deter- 
mine causes* properly coming before itj^^ the pow- 
er, lawfully conferred, to deal with the subject in- 
volved in the action the power to hear and de- 
termine the subject matter in controversy the 
right to adjudicate concerning the subject matter in 
a given case;48 the power to hear and determine 
the subject matter in controversy between parties 
to the suit;49 the power to adjudicate a case on the 
merits and dispose of it as justice may require 
the power to decide a case either way, as the merits 
may require the power conferred by law to de¬ 
termine causes concerning oertain subjects, and be¬ 
tween parties legally before the court, by process 
and notice, actual or constructive the aiithority 
to judge or to declare the law between parties 
brought into court the right of a court or a 
judge to pronounce a sentence of the law on a case 
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or issue before him, acquired through due process 
of law;^4 the authority to perform any judiciai 
function;56 the right of administering justice 
through the laws the legal right by which judges 
exercise their authority;®*^ and the authority or 
power which a man hath to do justice in causes of 
complaint brought before him.S8 

While the term “jurisdiction” may be and ordi- 
narily is employed as relating to the forum, court, 
or judge that may hear a cause,59 it may also be 
employed as having reference to and meaning the 
district or geographical limits within which the 
judgments or orders of a court can be enforced or 
executed.®^^ 

“Conwion-law jurisdiction/* is a phrase employed 
as referring to^ jurisdiction to hear and determine 
causes which were cognizable by the courts of law, 
under what is known as the common. law of Eng- 


44. Ohio.—^Mahoninff Valley R. Co. 
V. Santoro, 112 N.E. 190, 98 Ohlo 
St. 63—-Willls V. Street, 80 Ohlo 
N.P.,N.S., 679. 

16 C.J- p 726 note 88. 

Test of ''Jurisdiction" Is whether 
court had power to enter on Inaulry. 
—^Berkman v. Levy, Tex.Civ.App., 129 
S.W.2d 397, error dlsmlssed, Judg- 
ment correct. 

45. 111.—Saylor v. Duel, 86 N.E. 119, 
236 111. 429, 19 L.R.A.,N.S., 377. 

Ky.—Covingrton Tnist Co. of Covingr- 
ton V. Owens, 129 S.W.2d 186, 120, 
278 Ey. 696, quoting Corpus Jtirls. 

4€. Alaska.—^Lynch v. Collings, 7 
Alaska 84. 

47. U.S.—^Delaware & Hudson Co. 
V. U. S., D.C.N.Y., 296 F, 668, af- 
flrmed 46 S.Ct. 163, 266 U.S. 438, 
69 L..Ed. 869—Hartford Life Ins. 
Co. V. Johnson, C.C.A,Mo., 268 F. 
80. 

111.—^Wllmette State Bank v. City of 
Des Plaines, 181 N.E. 696, 349 111. 
106—People v. Brewer, 160 N.B. 76, 
328 111. 472—Carroll, Schendorf & 
Boenlcke v. Hastlngs, 269 111.App. 
564—^Davls v. Alton, etc., R. Co., 
180 IlLApp. 1. 

Okl.—^In re Harkness' Estate, 204 
P. 911, 83 Okli 107, 42 A.L.R. 
399—^Dickson v. Lowe, 163 P. 623, 
65 Okl. 64. 

43. U.S.—^Noxon Chemical Products 
Co. V. Leckie, N.J., 89 F.2d 318, 
certiorari denled Rohb v. Noxon 
Chemical Products Co., 61 S.Ct. 22, 
282 U.S. 841, 76 L.Ed. 747. 

Cal.—^Harringrton v. Superior Court 
In and for Placer County, 228 P. 
16, 194 Cal. 186—^Donner v. Supe¬ 
rior Court wlthln and for Los An- 
Sreles County, 256 P. 272, 82 Cal. 
App. 165. 

Ind-—^Freestone v. State, 176 N.E. 
877. 98 lnd.App. 623. 


Mo.—^United Cemeteries Co. v. Stro- 
ther, 119 S.W.2d 762, 342 Mo. 1166 
—^Dusenherg v. Rudolph, 30 S.W. 
2d 94. 326 Mo. 881—Davis v. Mor¬ 
gan Foundry Co., 28 S.W.2d 231, 
224 Mo,App. 162. 

Ohlo-—State ex rei. Heth v. Moloney, 
186 N.E. 362, 126 Ohio St. 526. 

Pa—^Mint* v, Mintz, 88 PaSuper. 
85. 

Tex.—Morrow v. Corhin, 62 S.W.2d 
641, 122 Tex 658—^Texas Employ- 
ers’ Ins. Ass*n v. Evans, 298 S.W. 
616, 117 Tex 113, answers conform- 
ed to, Civ.App., 2 S.W.2d 666—Ex 
parte Armstrong, 8 S.W.2d 674, 110 
TexCr. 362. 

Wash.—Alherta Lumher Co. v. Pio¬ 
neer Lumher Co., 244 P. 260, 138 
Wash. 132. 

16 C.J. p 726 note 86. 

49- U.S.—Olson V. HofCman, D.C.Ill., 

4. F.2d 263—Hartford Life Ins. Co. 

V. Johnson, C.C.A.Mo., 268 F. 80. 
111.—People V. Blocklinger, 176 N.E. 

749, 344 111. 447. 

N.D.—Christenson v. Grandy, ISO N. 

W. 18, 46 N.D. 418. 

Okl.—^Fehr v. Black Petroleum Cor¬ 
poration, 229 P. 1048, 103 Okl. 
241—^In re Green^s Estate, 196 P. 
.128, 80 Okl. 266—National Surety 
Co. V. S. H. Hanson Builders' Sup- 
ply Co., 166 P. 1136, 64 Okl. 69. 

Tex—^Farmers' Nat. Bank of Ste- 
phenville v. Daggett, Com.App., 
2 S.W.2d 834, affirming Daggett v. 
Farmers’ Nat. Bank, Civ.App., 269 

5. W. 198. 

15 C.J. p 725 note 84, p 726 note 6. 

50. U.S.—The Resolute, Or., 18 S. 

Ct 112, 168 U.S. 437. 

Hawaii.—^Kim Poo Kum v. Sugl- 
yama 33 Hawaii 645. 

Va—Shelton v. Sydnor, 102 S.B. 83, 
126 Va 626. 


61- U.S.—^Brickson v. U. S., Wash., 
44 S.Ct. 310, 264 U.S. 246, 68 L. 
Ed. 66L 

50- Ind.—^Robertson v. State,- 10 N. 
E. 682, 109 Ind. 79, 82. 

15 C.J. p 725 note 92. 

53. Ky.—Covington Trust Co. of 
Covington v. Owens, 129 S.W.2d 
186, 190, 278 Ky. 695, quoting Ooru 
puB jmds. 

La—See Swift & Co. v. Villemeur, 
131 So. 855, 866, citlng Oorptui Ju- 
rls. 

16 C.J. p 726 note 2. 

54. ;Pa—Mmtz v. Mintz, 83 Pa Su¬ 
per. 85. 

Vt.—State V. Wakefield, 15 A. 181, 
60 Vt. 618—Perry v. Morse, 67 Vt- 
609. 

65. Or.—^In re McCormick, 148 P. 

916, 144 P. 425, 72 Or. 608. 

16 C.J. p 725 note 96. 

50. W.Va—Johnston v. Hunter, 40 
S B. 448, 60 W.Va 62. 

15 C.J. p 726 note 99. 

67. Ind.—Curless v. Watson, 102 
N.B. 497, 180 Ind. 86, 91, denying 
transfer 100 N.E. 676, 64 Ind.App. 
110 . 

6«. Fla—^Bucky v. Willard, 16 Fla 
330. 

36 O.J. p 426 note 19. 

69- Ohlo.—Mahoning Valley R. Co. 
V. Santoro, 112 N.E. 190, 93 Ohlo 
St 63. 

eOk Tex—Sullivan v. WeshofiC, Civ. 
App., 38 S.W.2d 604, 606, citlng 
Corpus Xurla. 

16 C.J. p 726 note 8. 

“Jurisdiction" and "venue" distin- 

guished see Infra thls sectlon sub- 
divislon c. 

“Foreigu Jxulsdlotlou” is auy juris¬ 
diction foreign to that of the forum- 
—^Black L.D. 
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land;®! jurisdiction as appertained to the common 
law of England, as administered through hef 
courts;®^ the power of the court to hear and de- 
tennine cases according to the rules of common 
law.®3 The term as applied to courts is used to dis- 
tinguish these courts from those which have no ju- 
risdiction save in equity, in admiralty, or in matters 
not involving oifenses or rights under the common 
law.®^ 

Jwrisdiction of a parHcular court is that portion 
of the judicial power which it has been authorized 
to exercise by the constitution or statutes.®® 

Jurisdiction over the people. A statute giving 
certain courts “full jurisdiction and power in and 
over' the people” of a certain territory gives juris¬ 
diction over property within such territory as well 
as over persons residing therein.®® 

Consulfive jurisdiction, Where one court aids 
another by giving an opinion on a matter which the 
latter has under consideration, the court which gives 
the opinion is said to exercise a consulti ve jurisdic¬ 
tion.® 7 

Jurisdiction in rem and in personam, Jurisdiction 
is of two kinds, jurisdiction of the person or juris¬ 
diction in personam, and jurisdiction of the thing 
or jurisdiction in rem.®® Jurisdiction of the person 
is the power oi a court to render a personal judg- 
ment, or to subject the parties in a particular case 
to the decisions and rulings made by it in such 
case,®9 and is obtained by appcarance or by serving 
the proper process in the manner required by law 
on persons or parties subject to be sucd in a par¬ 
ticular action.'^® Actions in rem and in personam 
are discussed in Actions § 1. 


Summary jurisdiction is the jurisdiction of a 
court to give a judgment or make an order itself 

forthwith.71 

The tenn "venue jurisdiction * means the power 
of the particular court to funclinnj- and raises the 
question of the judicial power of such particular 
court to dcterminc the caiisc before it."‘* The dis- 
tinction betwccn *\'enue” and “jurisdiction” is dis¬ 
cussed infra in subdivision c of this section. 

'"Judicial powcr"\ which is defiiied in this work 
under Ihc word “Judicial.” also in 34 C.J. p 1183 
note 39-p 1184 nole 55, cannot exLst without juris¬ 
diction, and miist of neces.sity he exvrcised within 
the scope of jurisdiction and not beytmd it."^ 

'"Plcnary power,'’' as the torm is use<i in defining 
the jurisdiction of a court, means fiill, ontire, com¬ 
plete and absolute power.'^® 

What Iazv govems, The law of the forum deter¬ 
mines the jurisdiction of a cmirl.'^® 

b. Lack of Jurisdiction Gcnorally 

Strictly speakfng, lack of jurisdiction means iack of 
judicial power to act in the premises. aithouflh lack of 
Jurisdiction has been toosely used to convey the idea of 
error in renddring a decision, and also that of forbearance 
from the exercise of jurisdiction. 

Lack of jurisdiction, it has been said, may con- 
sist in lack of judicial i>ower to act at aii in a giv- 
cn situation or wilh reforeiice to a certain subject 
matter, or may dcnoie want of jurisdiction of the 
subject nialler of the action in a particular instancc 
where prescribed con»!itions preOedeiit to the exer- 
cisc of judicial ])ower liave not been cornplied 
wilh.'77 where the iiloa inteiubMl to be con- 

veycd is that tlie exerci.se of jndicial power wouid 


ei. Me.—^Dean, Petltioner, 22 A. 386, 
83 Me. 489, 496, 13 L.R.A 229. 

12 aj. p 203 note 28—16 C.J. p 720 
note 63 Cb] (2), p 731 note 66 
[bj. 

€2- Cal.—In re Conner, 39 CaL 98, 
99, 100, 2 Am.R. 427. 

12 C.J. p 203 note 39. i 

«8- Utah.—Kenyon v. Kenyon, 24 P. 

829, 3 Utah 431, 434. 

16 C.J. p 720 note 53 [b] (1). 

84. U.S.—Levin v. U. S., Mo., 128 P. 
826, 832, 63 C.C.A 476. 

"Common-law jurisdiction’* as used 
In a statute relaling to naturallzation 
see the tltle Aliens § 134. 

8Su Tex.—Morrow v. Corbin, 62 S.W. 
2d 641, 122 Tex. 553. 

€6- S.C.—^Rushton v. Woodham, 46 
S.EI, 943, 68 S.C. 110. 

87. Bouvler L.D. 

88. Tex.—H. H. Watson Co. v. Cobb 
Graln Co., ConcuApp., 292 S-W. 174, 


reverslnff Cobb Orain Co. v. H. II. 
Watson Co., Civ.App., 2!M) Si;:. 

69. lowa,—Collina v. Powell, 277 N. 
W, 477, 224 lowa 1015. 

15 C.J. p 786 noto 53. 

7a lowa.—CoUins v. Powoll, 277 
N.W. 477, 481, Quotinj? Corpas Ju¬ 
ris. 

Wyo,—Griove v. Hubt*r, 266 P, 12S, 

I 130, citinfir Corpus Juris. 

16 C.J. p 786 note 53. 

Jurlsdiotlon of subject mattor dis- 

tingtilshea 

“Jurisdiction of subject-matttT” 
relates to the Judicial power of the 
court to dcterminc the cau«r, and 
“jurisdiction of the person” of de¬ 
fendant relatos to whethor defi*n<hint 
is properi y before the court and sub¬ 
jeci to its jurisdiction.—^Monaroh An- 
thracite Mining Co. v. Coffln, aO.A. 
Pa., 102 P.2d 337. 

71. Black L.D. 

72. U.S.—Brand v. Pennsylvania It 
Co., D.C.Pa., 22 F.Supp, 669. 
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73. —Monarrh Anthraeite Min¬ 

ing V. C\dnn, C.C.A.Pa, lOS 
K2d ;!37. 

74i Ohio.—Kx rnrte 172 

X.K, 623, 35 <>hit> App. 491. 
Bxercise of Judicial powsr ia otvil 
cases 

JudhMnl po\v»*r. In elvU matters, ie 
exereiwed aeeording to eourse of eom- 
num law. Hx parte Stidnmetx, 172 
N.W. 623. (diio App. 491. 

75. Ohio.--Matligan v. Ibdlar Bnlld- 
ing St i'o., 4 N.K.2d 68, S8 

Ohlu App, 553. 

7G. N.y.—Mertas v. M 4 rta, 3 N.W.3d 
6117, 271 X.Y. 46«, atllrming 2S5 
N.y.S. 51IU, App.Ihv. TU, aC- 
linning 284 N.V.S, S3» 353 Mi«c. 
85. 

77. Wls.—Rtftte V. Williams. 245 N. 
W. 663, 2i»i» Wis. r»n—«t‘yfert v. 
««yfert, 22U N.W, 636, 201 WIs. 
223. 
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be erroneous, there is sometimes said to be a ^'want 
of jurisdiction/^78 although, strictiy speaking, "want 
of jurisdiction” refers to want of power rather than 
to the erroneous exercise thereofThe court^s 
forbearance from exercising its power is sometimes 
called “lack of jurisdiction.”80 

c. DistinctioiLs, Xncluding Distinction between 
Jurisdiction and Venne 

“JurIsdFction" has been dlstlngulshed from “Judg- 
ment," "merlts," and other terms. "Jurisdiction” Is 
distinguished from '*venue" In that the latter refers to 
the place of triai and the former to the power to hear 
the trIaI or case. 

Jurisdiction is a subject which relates to the pow- 
er of the court and not to the rights of the parties 
as between themselves,8l^and has been distinguish¬ 
ed from “judgment” or “decision” ;82 j^^d “juris¬ 
diction” has been distinguished from “merits” in 
that the former means the power to entertain the 
suit, consider the merits, and render binding judg- 
ment, whereas the latter means the various elements 
entering into plaintiff^s right to the relief sought^S 
Jurisdiction is distinguished from procedure in that 
“jurisdiction” relates to the court or forum that 
may hear and determine a controversy and “pro¬ 
cedure” relates to the form or manner of conduct- 
ing the suit^^ 

Distinguished from *^vcnue/* The distinction be¬ 
tween “jurisdiction” and “venue” has been plainly 
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established^s and has frequently been recognized.^® 
Jurisdiction connotes the power to decide a case on 
the merits, while venue connotes locality, the placc 
where the suit should be heard.87 The word “ven¬ 
ue,” unless it is given jurisdictional effect by localiz- 
ing the action, relates only to the place where or 
the territory within which either party may require 
the case to be tried, and unless it is a localized ac¬ 
tion, the question of jurisdiction of subject matter 
is not involved.88 “Venue” as a matter of proced¬ 
ure does not arise until an action is started.^® Thp 
mere existence of general rules of venue, whether 
in common law or statutory form, does not, of it- 
self, affect the right of the court to hear and deter¬ 
mine foreign causes.®® 

§ 16. General and Limited or Special Juris¬ 
diction 

General Jurisdiction extende to all controversies, and 
special or limited jurisdiction is confined to partlcular 
controversies or Is such as must be exercised under 
statutory limitations. 

General jurisdiction is such as extends to all con¬ 
troversies which may be brought before a court 
within the legal bounds of rights and remedies. 
Limited or special jurisdiction, on the other hand, 
is jurisdiction which is confined to particular caus- 
es,®® or which can be exercised only under the lim¬ 
itations and circumstances prescribed by the stat¬ 
ute.®® 


7a. Wis.—Harrigran v. Gilchrist, 99 
N.W. 909. 934. 121 Wis. 127. 

79- Wis.—Harrigan v. Gilchrist, su¬ 
pra. 

80- U.S.—^Amey v. Colebrook Quar- 
anty Sav. Bank, C.C.A.Vt.. 92 P. 
2d 62, certiorari denied 68 S.Ct. 
271. 302 U.S. 750, 82 L.Ed. 580. 

81. Cal.—Hogan v. Horsfall, 266 P. 
1002, 91 Cal.App. 37, followed in 
266 P. 1006, 91 Cal.App. 797. 

N.D.—Hanson v. North Dakota Work- 
men's C. Bureau, 248 N.W. 680, 63 
N.D. 79. 

15 C.J. p 726 note 9. 

82. Tex.—Gossctt v. Hensley, Civ. 
App., 94 S.W.2d 903. 

16 C.J. p 723 note 78 Cb]. 

83. U.S.—General Inv. Co. v. New 
York Cent. R. Co., Ohio, 46 S.Ct 

496, 497, 271 U.S. 228, 70 L.Bd. 
920—Dyer v. StaufCer, C.C.A.Ohlo, 
19 P.2d 922, certiorari denied 48 
S.Ct 114, 276 U.S. 661, 72 L,Bd. 
421. 

“There may be Jurisdiction and yet 
an absenoe of merita” 
tJ.S.—General Inv. Co. v. New York 
Cent R. Co., Ohio, 46 S.Ct 496, 

497, 271 U.S. 228, 70 L.Bd. 920. | 

21 O.J.S.-3 


Dlstingruished from pXalntiir’8 rlgrht 
to prevail 

The jurisdiction of a court to en¬ 
tertain a cause, and the right of 
plaintiff therein ultimately to pre¬ 
vail, are essentially different ques- 
tions, the former being determined 
by an inspection of the record, and 
the latter resulting from the facts 
established by proof.—Stidham v. 
Brooks, Del., 6 A.2d 522. 

84. Ohio.—^Mahonlng Valley R. Co. 
V. Santoro, 112 N.B. 190, 93 Ohio 
St 53. 

85. Mass.—^Palge v. Sinclair, 130 N. 
E. 177, 237 Mass. 482. 

86. Pa.—^Malessa v. Pennsylvania 
R. Co., 22 Pa.Dist 1087, 41 Pa. 
Co. 316. 

Wash.—National Ass'n of Creditors 
V. Brown, 264 P. 1005, 147 Wash. 1. 
67 C.J. p 11 note 16. 

87. U.S.—Toulmin v. James Mfg. 
Co., D.C.N.Y., 27 P.Supp. 612. 

Ky.—Britton v. Davis, 108 S.W.2d 
665, 268 Ky. 7. 

Miss,—Grenada Bank v. Petty, 164 
So. 316, 317, 174 Miss. 416, quot- 
ing Corpus Juris. 
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Mont—Stanton Tmst & Savings 
Bank v. Johnson, 65 P.2d 1188, 104 
Mont. 235. 

N.C.—Shaffer v. Bank, 160 S.E. 481, 
201 N.C. 416. 

Utah.—Floor v. Mitchell, 41 P.2d 281, 
86 Utah 203. 

67 C.J. p 12 note 17. 

88. Ky.—Cushlng v. Doudlstal, 129 
S.W.2d 627, 278 Ky. 779. 

89. Minn.—State ex rei. Helmes v. 
Distrlct Court of Ramsey County, 
287 N.W. 875. 

90. Mlnn.—^Llfctle v. Chicago, etc., 
R. Co., 67 N.W. 846, 65 Mlnn. 48, 
60 Am.S.R. 421, 33 Xi.R.A. 423. 

67 C.J. p 12 note 21. 

91. Pa.—^Midwest Plping & Supply 
Co. V. Thomas Spaclng Mach. Co., 
167 A. 636, 638, 109 Pa.Super. 671, 
quoting Corpus Juris. 

16 C.J. p 726 note 11. 

92. Pa.—^Midwest Plping & Supply 
Co. V. Thomas Spacing Mach. Co., 
supra. 

15 C.J. p 726 note 12. 

93. Pa.—^Midwest Plping & Supply 
Co. V. Thomas Spacing Mach. Co., 
supra. 

15 C.J. p 726 note 18. 
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A court exercising special statutory jurisdiction is 
governed by the same rules as courts of limited ju- 
risdiction.^^ 

§ 17. Original and Appellate Jurisdiction 

Origfnal Jurisdiction is that of a court to proceed 
in the first Instance, and appeiiate jurisdiction compriaes 
the power of a superior court to revlew and revise the 
finai Judgment of an inferior tribunai. 

Original j‘urisdiction is jurisdiction conferred on, 
or inherent in, a court in the first instance.^® Ap¬ 
pellate jurisdiction is the power and authority con¬ 
ferred on a superior court to rehear and determine 
causes which have been tried in inferior courts;®® 
the cognizance which a superior court takes of a 
case removed to it, by appeal or writ of error, from 
the decision of an inferior court or the review 
by a superior court of the finai judgment or order 
of some inferior court.®® While it is the esscntial 
criterion of appellate jurisdiction that it revises and 
eorrects the proceedings in a cause already institut- 
ed and does not create that cause,®® yet such juris¬ 
diction once established not only includes the power 
er to reverse the .judgment, but also to control and 
direct the subsequent action of the subordinate 
court,1 as well as to issue all writs and proccss in 
aid of such jurisdiction.® 

§ 18. Exclusive and Concurrent or Coordin- 
ate Jurisdiction 

Exciusive jurisdiction Is sols jurisdiction and con¬ 
current jurisdiction Is that shared with another tribunal. 

Exclusive jurisdiction is jurisdiction confined to 
a particular tribunal or grade of courts® and pos- 
sessed by it to the exclusion of all others,^ or ju¬ 
risdiction possessed by a particular court lo the cx- 


clusion not of all other courts hiit merely to the ex¬ 
clusion of other courts of the same grade ;•** ihat ju¬ 
risdiction which givcs to one tribunal sole power to 
try the cause.® 

Concurrent or codrdinatc juris<iiction is that ju¬ 
risdiction excrciscd by different courts at the same 
time over the same subject malter and within the 
same territory, and wherein litigants may in the 
first instance resort to cither court indifferently,^ 
that of several different tribunals, each aiithorized 
to deal with the same subject matter,® and when a 
proceeding in respeet of a certain subject matter 
can be brought in any one of severa! different 
courts, they are said to have concurrent jurisdic¬ 
tion.® The term is tisually appliod to two or more 
courts,^® and concurrent jurisdiction may he briefly 
definecl as “cqual jurisdiction” or '“same jurisdic- 
tion.”ii 

§ 19. Criminal and Civil Jurisdiction 

Criminal jurisdiction is the power to take cognizance 
of a criminal offense and to Impose* sentence followtng 
a lawfui trial. Clvtl Jurisdiction is that which exists 
when the matter is not of a criminal nature. 

The terms “civil” and “criminal” when used in 
refercnce to juris<Hction or judicial procccdinj^s 
generally refer to the nature and form of the rem- 
edy, and the cause of action or occasion for insti- 
tuting the proceedings.^® CViminal juri.s<liction is 
that which exists for the punishment of crimes,^® 
and ha.s becn definecl as the jK>wer aml authority 
constitutionally conferred on a court, judge, or 
magistrate to takc cognizance of an offense and to 
pronounce the judgment or .sentence provided by 
law, after a trial in the manner sanctioned by law 
as proper and sufficient and its nature and scope 


94, 111.—Hook V. Wrlght, 160 N.B. 

579, 329 111. 299. 

95w Anderson L.D. 

16 aJ. p 727 note 16. 

96. Tex.—Watera-Plerce Oil Co. v. 
State, 106 S.W. 326, 107 Tex. 1— 
Brownsville v. Basse, 43 Tex. 440, 
449. 

3 C.J. p 866 nete 70—16 C.J. p 727 
note 17. 

97. Cal.—Maxson v. Madera County 
Super.Ct., 67 P. 379. 124 Cal. 468. 

16 C.J. p 727 note 18. 

66 , S.C.—^Ex p. Bvans, 62 S.B. 419, 
72 S.C. 647. 

8 C.J. p 356 note 70—^16 C.J. p 727 
note 19. 

99. Kan.—^Auditor v. Atchlson, etc., 
B. Co., 6 Kan. 600, 605, 7 Am.B. 
676. 

16 C.J. p 727 note 20. 

1. Cal.—Maxson v. Madera County 
Super. Ct., 67 P. 879, 124 Cal. 468. 
16 aJ. p 727 note 21, 


2. Mont.—^Finlen v. Helnze, 69 P. 
829, 70 P. 517, 27 Mont. 107. 

16 C.J, p 727 note 22. 

3. Anderson L,D. 

16 C.J. p 728 note 23. 

4. Ark.—^Watson v. Henderson, 136 

S.W. 461, 98 Ark. 63. 

Phlllpplne.—Barrameda v. Moir, 26 
PWlippine 44, 

B. Me.—State v. Jones, 73 Me, 280. 
N.T.—People v. Fuchs, 152 N.T.S. 
446, 166 App.Div. 811—People v, 
Wenk, 127 N.T.S. 702, 71 Misc. 
868 . 

6. Okl.—Bx parte Wade, 100 P, 35, 
38, 2 Okl.Cr. 100. 

Pa,—Commonwealth v. Superintend¬ 
ent o£ House of Correctlon, 64 Pa. 
Super. 613. 

7. 111.—^Hercules Iron Works v. Kl- 
2 ln, etc., R. Co., 30 N.B, 1060, 141 
in. 491, 498. 

16 C.J. p 728 note 24. 
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8; Okl.—Oklaboma Flw* In*. Co. v. 
I*hinip, IIX 1». 334, 37 Okl. 234. 
235, 

12 C.J. p 395 note 32. 

9w Okl,—Kx parte Wade, 100 P. OS» 
38, 2 Okl.Cr. 100. 

10. Wla.—J. 8. Keator Co. 

V. St. Croix Hoom Corp., 38 N.W. 
629. 72 Wia. 62, 96, 7 Am.aK, 837. 

12 C,J. p 396 note 33. 

11. Ky.—Allen v. Moero, 191 S.W. 
93, 173 Ky. 394. 

‘•Concurrent Juriadlotion meana 
jolnt and equal jurisdiction.'*—Kast- 
ern Malne General Hospita! v. Har* 
rlson, 193 A. 246, 248. 136 Me. 190. 

12. N.Y.—Iianders v. Staten Xsland 
B. Co„ 63 N.T. 450, 14 Abb.rr.N.S. 
346, roversin» 13 Abb.i'r.N.S. 338. 

13. Bouvier ti.D. 

14. Nev.—^Burcka County Bank Ha¬ 
beas Corpus Cas^ts, 126 P, 665, 129 
P. 308, 36 Nev. 80. 

16 ax p 147 note 4. 
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are discussed in the C.J.S. title Criminal Law § 107, 
also in 16 CJ. p 147 notes S-9. Civil jurisdiction is 
that which exists when the subject matter is not of 

a criminal nature.^5 

§ 20. Territorial Jurisdiction 

Territorlal Jurisdiction is the power of a court with 
reference to the terrltory wlthin which It is to be ex- 
erclsed. 

Territorial jurisdiction has been defined as the 
power of the tribunal considered with reference to 
the territory within which it is to be exercised,!® 
connotes power over property and persons within 
the territory, and has been distinguished from ju¬ 
risdiction over the subject matterA'^ The territorial 
jurisdiction of a court is a matter of substance and 
not of form, a limitation which is fundamental and 
not merely theoretical.l^ The jurisdiction of the 
state within its own territory is susceptible of no 
limitation not imposed by itself.i® 

§ 21. Complete Jurisdiction 

Complete jurisdiction connotes both the power to 
hear and determine and the power to enforce the Judg- 
ment rendered. To be complete the jurisdiction shouid 
extend to the subject matter; in actione in personam it 
must extend to the person; in proceedlngs in rem It 
must extend to the res in contest. 

Complete jurisdiction includes not ohly the power 
to hear and determine, but the power to enforce the 
determination,2<> as the judgment or decree is the 
end for which jurisdiction is exercised, and it is 
only through the judgment and its execution that 


the power of the court is made efficacious and its 
jurisdiction complete.^l To render the jurisdiction 
of a court complete, it must ha ve jurisdiction over 
the subject matter,^2 and in actions in personam 
over the person,23 or in proceedings in rem over the 
res or matter in contest.24 

§ 22. Competent Jurisdiction 

“Competent jurisdiction" may mean abstract authop- 
Ity to hear and determine cases Involving a certain sub¬ 
ject matter or jurisdiction over the person and cause- 
A court of competent Jurisdiction is one having power 
at the time of acting to do the particular act. 

The term “competent jurisdiction” is susceptible 
of two meanings; it may signify that the court 
must acquire and exercise jurisdiction competent to 
grant an application, through and by reason of a 
striet conformity to the requirements of a statute, 
or it may signify jurisdiction over the subject mat¬ 
ter, a sort of authority in the abstract, to hear and 
•determine a case.25 In its usual signification, how- 
ever, the term embraces the person as well as the 
cause.2fi 

A court of competent jurisdiction is one having 
power and authority of law at 'the time of acting 
to do the particular act;27 one that has jurisdic¬ 
tion both of the person and of the subject mat¬ 
ter one provided for in the constitution or creat- 
ed by the legislature and which has jurisdiction of 
the subject matter and of the person ;29 the court 
which has power or authority conferred on it by 
law to hear and determine a particular application, 


15. Bouvier L.D. 

IS CJ. P 728 note 28. 

16. Bouvier UD, 

15 C.J. p 728 note 29. 

17- N.Y.—American Historical Soc. 
V. Glenn, 227 N.Y.S. 174, 179, 131 
Mlsc. 291. 

Towmr over ali pxoperty and pewioiif 

“The concept of territorial Juris¬ 
diction impopts power of the court 
over ali the property within its con¬ 
fines, and over all its residents, and 
over nonresidcnts whlle sojurnlngr in 
its territory."—^American Historical 
Soc. V. Glenn, supra. 

18. N.Y.—Salzman v. Attrean, 254 
N.Y.S. 288, 142 Mlsc. 245. 

19b U.S.—^Watts V. Unione Austria- 
ca di Navlgaasione, D.C.N.Y., 224 F. 
188. 

flO. U.S.—In re Potell. D.CN.Y., 53 
F.2d 877, 880, cltlniT Corpus Juris. 
La.—State v. North American Land. 
etc., Co., 31 So. 172, 106 La. 621, 87 
Am.S.R. 309. 

ai. U.S.—Central Nat. Bank v. Stev- 
ens. N.Y., 18 S.Ct. 408, 169 U.S. 432, 


42 L.Ed. 807—Riggrs v. Johnson Co., 
lowa, 6 Wall. 166. 

16 C.J. p 728 note 32. 

Frocess subseguent to JudfiTxuent as 
essentlal 

'Trocess subseguent to Judgment 
is as essentlal to Jurisdiction as 
process antecedent, else the Judiclal 
power would be Incomplete, and en- 
tirely Inadequate to the purposes for 
which it was conferred.”—Central 
Nat. Bank v. Stevens, N.Y., 18 S.Ct 
403, 416, 169 U.S. 432, 42 L.Ed. 807— 
Biggs V. Johnson, lowa, 6 Wall. 166. 

22. U.S.—Ex parte Craig, C.C.A.N. 
Y., 282 F. 138, reverslng, D.C., 274 
F. 177, in which certiorari is de- 
nied Craig v. MeCarthy, 42 S.Ct. 
272, 268 U.S. 604, 617, 66 L.Ed. 
793, certiorari granted Craig v. 
Hecht, 48 S.Ct 90, 260 U.S. 714. 67 
L.Ed. 477, and afflrmed 44 S.Ct. 
103, 263 U.S. 255, 68 L.Ed. 298. 

16 C.J. p 728 note 33. 

23. U.S.—^Ex parte Craig, supra. 

16 C.J. P 728 note 84. 

24. U.S.—Cooper v. Reynolds, Tenn., 
10 Wall. 308, 19 L.Bd. 931—Grlg- 
non v. Astor, Wls.,, 2 How. 319, 11 
L.Ed. 283. 


25. Tex.—^Lubbock Oil Reflning Co. 
V. Boum, Civ.App., 96 S.W.2d 669, 
571, quotlng Corpus Juris. 

12 C.J. p 236 notes 24-26. 

26. Tex.—^Lubbock 011 Reflning Co. 
V. Boum, supra. 

12 C.J. p 236 note 27—15 aJ. P 728 
note 36. 

27. Okl.—^Ex parte Davis, Cr.App. 91 
P.2d 799, 807—Ex parte Plaist- 
ridge, 173 P. 646, 68 Okl. 266. 

Tex.—^Lubbock OIl Reflning Co. v. 
Boum, Civ.App., 96 S.W.2d 569, 671, 
quoting Corpus Juris. 

12 C.J. p 286 note 28-29—^16 C.J. p 729 
note 37. 

‘HJonrt of competent Jurisdlotloii 
wlthout the United States" means 
a court having Jurisdiction accord- 
ing to the laws of any clvlllsed coun- 
try.—In re Neidecker, C.C.A.N.Y., 82 
F.2d 263, 265. 

28. Ga.—Robinson v. Attapulgus 
Clay Co., 189 S.E. 666, 55 Ga.App. 
141—^Bnglish V, Central of Ga. Ry. 
Co., 66 S.E. 969, 7 Ga.App. 268. 

29. Kan.—^In re Norton, 68 P. 639, 
€4 Kan. 842, 849, 91 Am.S.R. 255. 
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and whose jurisdiction it is proper to invoke in that 
instance;3® any court which is subject to the leg- 
islation of the commonwealth.^l 

The term "competent court" is defined supra § 1. 
§ 23. Jurisdiction of the Subject-Matter 

Jurisdiction of the subject matter is the power to 
hear and determino the case and the questlon involved. 

Jurisdiction of the subject matter is the power to 
hear and determine cases of the general class to 
which the proceedings in question beIong;32 the 
power to deal with the general subject involved in 


the action;33 and means not simply jurisdiction of 
the particular case then ocaipying the attention of 
the court but jurisdiction of the class of cases to 
which the particular case belongs,^^ the authority 
to hear and determine both the class of actions to 
which the action before the court belongs and the 
particular question which it assumes to determine.^^ 
“Jurisdiction over the subjcct-matter” means the na¬ 
ture of the cause of action and relief sought, and 
such jurisdiction is conferred by the sovereign au¬ 
thority which organizes the court and is lo be 
sought for in the general nature of the court’s pow- 


30. Neb.—^Hubermann v. Evans, 66 
NT.W. 1045, 46 Neb. 784. 

31. Mass.—^Reynolds v. Enterprise 
Transp. Co., 85 N.E. 110, 198 Mass. 
590. 

12 C.J. p 286 note 31. 

32. U.S.—Murrell v. Stock Growers’ 
Nat Bank of Cheyenne, C.C.A. 
Wyo., 74 F.2d 827—^Noxon Chemi¬ 
cal Products Co. v. Leckle, C-C.A. 
N.J., 39 F.2d 318, certiorari denled 
Robb V. Noxon Chemical Products 
Co., 61 S.Ct 22, 282 TJ.S. 841, 75 
LuEd. 747—^Ex par-te Cralgr, C.C.A. 
N.Y., 282 F. 138, reverslng 274 F. 
177, certiorari denled Craig v. Mc- 
Carthy, 42 S.Ct 272, 268 U.S. 604, 
617, 66 L.Ed. 793, certiorari, grant- 
ed, Craig v, HecM, 43 S.Ct. 90, 260 

U. S. 714, 67 L.Ed. 477, and affirmed 
44 S.Ct 103, 263 U.S. 266, 68 L.Ed. 
293. 

Fla,—Cobb v. State ex rei. Homickel, 
187 So. 161, 134 Fla. 315—Curtis 

V. Albrltton, 132 So. 677, 101 Fla. 
863—Crill v. State Road Depart¬ 
ment, 117 So. 796, 96 Fla, 110. 

Ga.—^Pal Theatre, Inc. v. TaTver, 
App., 6 S.E.2d 277, 279. 

111.—^Brown v. Jacobs, 12 N.E.2d 10. 
367 111. 546—^Knaus v. Chicago 

Title & Trust Co., 7 N.B.2d 298, 
800, 365 111. 588, citlng Oorims Ju¬ 
ris—^Aflhlock V. Ashlock, 195 N.E. 
667, 360 111. 116—^Finlen v. Skelly, 
141 N.E. 388, 810 IU. 170—Taylor 
. Coal Co. V. Industrial Commission, 
134 N.E. 169. 301 111. 381—Poca- 
hontas Mining Co. v. Industrial 
Commission, 134 N.E. 160, 30l 111, 
462—People v. Ford, 124 N.E. 649, 
289 111. 660—Oakman v. Small, 118 
N.E. 776. 282 111. 360—Foreman 
Bros. Banking Co. v. Kelly-Atkln- 
son Const Co., 218 IIl.App. 366. 
Ind.—Ward v. Board of Com^rs of 
Lake County, 157 N.E. 721, 199 Ind. 
467—^Waugh v. Board of Com'rs of 
Montgomery County, 116 N.E. 366, 
64 Ind.App. 123. 

lowa.—Collins v. Powell, 277 N.W, 
477, 4‘81, 224 lowa 1016, quoting 
Oorpus Jnxls. 

Ky.—Sanford v. Roberta, 236 S.W. 
671, 193 Ky. 377. 

Mich.—Joy v. Two-Blt Corporation, 
283 N.W. 46, '287 Mich. 244, 


'Mo.—^First Nat. Bank & Trust Co. 
of Klng City v. Bowman. 15 S.W.2d 
842, 860, 322 Mo. 654, quoting 

Corpus JitEls—State ex rcl. Mls- 
souri Gravel Co. v. Missourl Work- 
men's Compensation Commission, 
App., 113 S.W,2d 1034. 

Neb.—Brandeen v, Lau, 201 N.W. 
666, 113 Neb. 3i, 

N.Y.—^Nowinski v. La Monte, 5 N.T. 
S.2d 894, 168 Mlsc. 686—Cooper v. 
Davls. 248 N.T.S. 227, 231 App.Div. 
527. 

Okl.—Glacken v. Andrew, 169 P. 1096, 
69 Okl. 61. 

Or.—^Duncan Lumber Co. v. Willapa 
Lumber Co., 183 P. 476, 93 Or. 386, 
denying rehearing 182 P. 172, 93 
Or. 886. 

Pa.—Welser v. Baler, 178 A. 420, 317 
Pa. 183. 

Tex.—Honea v. Graham, Civ.App., 
66 S.W.2d 802, 804, quoting Corpus 
Juris. 

15 C.J. p 734 note 93. 

‘When It Is sald that a court has 
Jurisdiction of the subject-matler of 
any given cause, If those words are 
to be given their full meaning, Ihey 
liAply, generally spoaklng: (3) That 
the court has Jurlsdictional power 
lo adjudicate the class of cases to 
which such case belongs; and (2) 
that its Jurisdiction has bocn in- 
voked in the particular case hy law- 
fully brlnging before it the necea- 
sary parties to the controversy; <3) 
the controversy Itself by pleading of 
some sort sufficient to that ond; and 
(4) when the cause is one in rem, 
the court must have Judicial power 
or control ovor the res, the thing 
which is the subject of the con¬ 
troversy.”—Lovetl V. Lovett, 112 So. 
768, 776, 93 Fla. 611. 

Power to deal with ahstraot qnes- 
tlon 

Jurisdiction of the subject matter 
is the power to deal with the gon- 
eral abstract question, to hear the 
particular facts in any case r<‘Iating 
to thls question, and to determine 
whelher or not they aro sufficient 
to Invoke the exercise of that power. 
U.S.—Foltz v. St. Louis. etc., R. Co., 
Ark., 60 P. 31'6, 8 C.C.A. 635, 
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Fla.—Lovett v. Lovett. 112 So. 768, 
775. 

Ga.—Mellon v. Jenkins, 178 S.E. 754, 
60 Ga.App. 615. 

N.y.—Ficld V. Chronik, 179 N.T.S. 
891. 390 App.Di V. 603. 

sa. U.S.—Parker Uros, v, Fagan, C. 
C.A.Fla.. 68 F.2d 610. ciTtiorari de- 
nicd 54 S.Ot. 719. 292 U.S. 638. 78 
L.Kd. 1490. 

Colo.—State Board of rwmlal Ex- 
aminers v. Savelle, 8 P.2d 693, 90 
Colo. 177. 82 A.Un. 1176, followed 
in State l^onrd of Dentul Kxaml- 
ners v. Heitler. 8 P.2d 69,S, 90 
Colo. 191, and nppeal dUsntissed Sa- 
velle V. State Board of X>ental Kx- 
amlnqrs of State ('‘olorado. 63 S. 
Ct. 6. 287 U.S. S62, 77 L.Kd. 496. 

Fla.--Quigley v. ('remin, 113 So. 892. 
94 Kla, 104. modlfying 109 So. 312 
—Mnlone v. Mere.*», 209 So. 677, 91 
Fla. 709. 

Oo.—Pal Theatre. Ino. v. Tarver, 
App., 5 S.W.2d 277, 279. 

Mo.—First Nat. Bank Si Trust Co. 
of King City V. Ih»wman, 15 S.W.2d 
842. 850, 322 Mo. 664. quoting Cor. 
pns Jnris. 

N.V.—Mulligan v. Itond Mortgage 
Ouarantee Co.. 184 N.T.S. 429, 193 
App.Div. 741. 

Or.—Dippold V, Cathlarnet TimlXfr 
Co.. 193 P. 909, 9S Or. 183. 

Tex,—lioneu v. tSniham, Civ.App., 
66 S.W.2d 802, 804. quoting Corpus 
Juris. 

16 C.J. p 735 note 94, 

34«. U.S.—Sehodd«‘ v. tT. S., CCA. 
Idoho, 69 F.2d 866. 

Ga,—Goorgla Power ('o. v. Friar, 47 
Ga.Api>. 676, 171 S,K. 210, 214. cit¬ 
lng Corpus Juris. 

111,—Peoplt* ex rei. Barrett v. Shurt- 
leff, 187 N.R 271, 353 IU. 248. 

Ind.—I»lor,Mon v, Republie Casualty 
Co., 160 N.B. 43, 2t)(> Ind. 350, 

Mo.—Ballew Lumber St Hardware Co. 
v. Mis.sourl I*ac. Ry. Co., 232 S.W. 
1016, 28« Mo, 473. 

Tex.—Honea v. (Jraham, Civ.App., 66 
S.W.2d 802, 804. quoting Corpu* 
Juris. 

15 aJ. p 729 note 39. 

35w Wash,—Alberta Co. v. 

Pioneer Lumber Co., 244 IK 250, 
138 Wash. 132. 
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ers or in the authority especially conferred on the 
court.3® In order for a court to have ''jurisdiction 
of the subject-matter,” the particular issue deter- 
mined must be properly brought before it in the par¬ 
ticular proceeding for determination.37 

Elements of jurisdiction of subject matter are 
considered infra § 37 et seq. 

DistincHons. Jurisdiction of the subject matter 
has been distinguished from jurisdictio» of the per- 
son,38 and from an appellate court*s duty to hear 
and determine the cause.^S 

§ 24. Jurisdictional Facts 

The Jurisdictional facts are those condttioning the 
power of the court to decide the issues of a case. 

Jurisdictipnal facts are those which condition the 
power of the courts to decide some of the issues in 
the case, like the nature of the subject matter and 
the Service of processf,^® and the power to grant re- 
lief has been called part of the jurisdictional 
facts.'*^ 


§ 25. Excess of Jurisdiction 

Excess of Jurisdiction Is the state of being outsid® 
the llmits of jurisdiction and is distinguished from com¬ 
plete lack of JurisdTction in that the act, aithough unau- 
thorized with respect to the particular case, is stlll with- 
in the general power of the court. 

Excess of jurisdiction may be defined as the state 
of being beyond or outside the limits of jurisdic¬ 
tion, and, as distinguished from the entire ab- 
sence of jurisdiction, means that the act, aithough 
within the general power of the judge, is not au- 
thorized, and therefore void, with respect to the par¬ 
ticular case, because the conditions which alone au- 
thorize the exercise of his general power in that 
particular case are wanting, and hence the judicial 
po'vyer is not in fact lawfully invoked.^^ Aithough 
a court may have jurisdiction of the subject matter 
and the parties, its act or order may, nevertheless, 
be in excess of its jurisdiaion, as being something 
which it has no power to do and it has been said 
that any act of a court in violation of statutory pro- 
hibition may be considered to be in excess of juris- 
diction.'^^ 


36. Va.—^Wilson v. State Hlghway 

Commissioner, 4 S.E.2<i 746. 

Sonrce of jurisdiction 

(1) Jurisdiction of the subject 
matter is acquired by the act creat- 
ing the court, slnce “subject-matter” 
means the nature of the cause of ac- 
tion, and of the relief sought.—^Mof- 
fatt V. Cassimus, 190 So. 299, revers- 
ing 190 So. 297, 28 AIa.App. 682. 

(2) “Subject-matter** of which a 
court has Jurisdiction relates to 
rlght of the court to try and dis¬ 
pese of particular character of case 
ellher crlmlnal or civil, and measure 
of such jurisdiction emanates from 
conslitution, or from statute enact- 
ed pursuant to authority conferred 
by constitution.—Cushing v. Doudis- 
tal, 129 S.W.2d 527, 278 Ky. 779. 

37. Ky.—Helion v. Hubbs, 129 S. 

W.2d 116, 278 Ky. 621. 

38. U.S.—Monarch Anthracite Min¬ 
ing Co. V. Coffln, C.C.A.Pa., 102 F. 

2d 337. 

DistiLnotlon stated 

(1) “Jurisdiction of subject-mat- 
ter” relates to the judicial power of 
the court to determine the cause, 
and “jurisdiction of the person" of 
defendant relates to whether defend¬ 
ant is properly before the court and 
subjeci to Its jurisdiction.—^Monarch 
Anthracite Mining Co, v. Coffln, su¬ 
pra. 

(2) Component elements required 
to confer jurisdiction on a court 
consista of “Jurisdiction of the per- 


son,” and “Jurisdiction of the sub¬ 
ject matter”; the former refers to 
brlnging person to be afCected by 
judgment before court so as to give 
him an opportunlty to be heard, 
while the latter pertalns to rlght of 
the court, under the laws of the sov- 
ereignty where it sits, to adjudicate 
the particular character of case, or 
issue.—Swartz v. Caudill, 130 S.W. 
2d 80, 279 Ky. 206. 

39. Mo.—^McClain v. Kansas City 
Bridge Co., 88 S.W.2d 1019, 338 Mo. 
7. reversing, App., 83 S.W.2d 182. 

Xdtiganfs statutory rlght of appeal 
as ralslug different qnestion 
A court’s “jurisdiction of Ihe sub- 
ject-matter” of an actlon means the 
nature of the cause of actlon or the 
relief sought or the power to enter- 
taln the suit and should not be con- 
fused with statutory right of a liti¬ 
gant to appeal, the presence and ez- 
erclse of which results in the ap¬ 
pellate court*s duty to hear and de¬ 
termine the cause.—^McClain v. Kan¬ 
sas City Bridge Co., supra. 

40. U.S.—In re Belle Fourche First 
Nat. Bank, 162 F. 64, 81 C.C.A. 
260, 11 Ann.Cas. 356. 

41. Tex.—Stokes v. Tumulty, Civ. 
App., 74 S.W.2d 417, affirmed Tum¬ 
ulty V. Stokes, 92 S.W.2d 1017, 127 
Tex. 166. 

48. Philippine.—Forbes v. Chuoco 
Tlaco, 16 Philippine 634, 600. 

43. Ala.—Carter v. Mltchell, 142 So. 
614, 517, 225 Ala. 287—Broom v. 
Douglass, 67 So. 860, 175 Ala. 268, 
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44 L.R.A,N.S., 164, Ann.Cas.l914C 
1166. 

CaL—In re Martin's Estate, 88 P.2d 
766, 757, 31 Cal.App.^d 680, quoting 

Corpus Juris. 

Fla.—^Malone v. Meres. 109 So. 677, 
684, 690, citing Corpus Juris. 
Idaho.—Baldwin v. Anderson, 8 P. 

2d 461, 463, citing Corpus Juris. 
N.T.—^Dodge v. Supreme Court, State 
of New York, 291 N.Y.S. 527, 636, 
citing Corpus Juxls. 

N.D.—^Hanson v. North Eakota 
Workmen’s C. Bureau, 248 N.W. 
680, 63 N.D. 79. 

S.a—Beckwlth v. McAlister, 162 S. 
B. 623, 165 S.C. 1. 

Lack of jurisdiction see supra § 15 
b. 

Absenoe Of facts warrantlng actlon 
alter Inqulzy 

When jurisdiction to inquire and 
act depends on existence of certain 
facts, absence of proof.of such facts 
limits power to that of inquiry only, 
and, if actlon is attempted, it is in 
excess of Jurisdiction.—^King v. Su¬ 
perior Court in and for San Diego 
County, 56 P.2d 268, 12 Cal.App.2d 
501. 

44. Utah.—Stockyards Nat. Bank of 
South Omaha v. Bragg, 245 P. 966, 
67 Utah 60—^Andrus v. Blazzard, 
63 P. 88^, 23 Utah 233, 64 L.R.A. 
354. 

45. Cal.—^Kohn v. Superior Court in 
and for City and County of San 
Franclsco, 65 P.2d 1186, 12 CaL 
App.2d 459. 
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appears in §§ 120-139, flows from constitutional and 
statutory provisions, and from the common law so 
far as not repugnant to the federal and state con- 
stitutions and laws;®® and courts can neither as¬ 
sume jurisdiction which is not conferred on them,®^ 
nor decline, as appears in § 90 infra, that which is 
conferred, unless they are invested with discretion. 
Jurisdiction may depend on the existence of one of 
two or more alternative facts or condi tions and 
where certain facts must exist as a necessary pre- 
requisite to the jurisdiction of a court, they must 
exist at or before the time when the court assumes 
jurisdiction.®^ Whenever the attention of the court 
is called to the absence of a jurisdictional fact, it 
may, ^ and should, refuse to exceed its powers.®^ 
Delay in instituting an action for a period greater 
than that prescribed by a statute of limitations will 
not deprive a court of jurisdiction.®® 


§ 29 . Enlargement of Jurisdiction by Intend- 
ment 

Whlle, as a genera! rule, Jurisdiction may be con- 
ferred on a court by necessary impllcatlon, as well as 
by express grant, speciai jurisdictional acts cannot be 
eniarged by Impllcatlon or Intendment beyond the express 
letter of the grant. 

While it has bcen said that jurisdiction cannot bc 
assumcd by implication,®® othcr courts have rccog- 
nized that jurisdiction may bc conferred on a court 
' by necessary implication as cfTectually as by express 
terms.®'^ However, spccial jurisdictional acts can¬ 
not be eniarged by implication or intendment be¬ 
yond the express letter of the grant.®® The name 
applicd to a court will not of itsclf increase its ju¬ 
risdiction.®® 

§ 30. Limitation of Jurisdiction 

Jurisdiction cannot be llmlted by the parties to i 
controversyr or by restrlctlons deriving thelr valldlty 
from a source outside the state or nation. 

While the jurisdiction of state courts is subjcct 


Stablemen, and Helpers of Ameri¬ 
ca, D.C.Okl., 24 F.Supp. 619. 

15 C.J. p^^SO note 64. 

Jurisdiction by consent see infra § 

85. 

ea Ho.—state y. Anderson, App., 
101.S.W.2d 630, 6S3, citing Corpus 
J’asi8. 

Tex.—Stewart v. Moore, Com.App., 
291 S.W. 886. 

TTtah.—^Larson v. Salt Lake City, 97 
P. 483, 84 Utah 318, 27 L.R.A.,N. 
S., 462. 

Wyo.—Urbffch v. XJrbach, 73 P.2d 953, 
52 Wyo. 207, 113 A.L.R. 889. 

16 C.J. p 731 note 66. 

61. Cal.—^Mannix v. Superior Court 
In and for Sacramento County, 24 
P.2d 607, 133 Cal.App. 740, 

N.Y.—People ex rei. Sandnes v. Sher- 
iff of Kmgs County, 299 N.T.S. 9, 
164 MIsc. 365. 

Pa.—^Arrott v. Allegheny County, 194 
A. 910, 328 Pa. 293. 

Tex.—Stewart v. Moore, Com.App., 
291 S.W. 886. 

Va.—Long v, Long, 144 S.E. 447, 161 
Va, 166. 

Wash.—^Princ*e v. Saginaw Logglng 
Co., 84 P.2d 397, 403, 197 Wash. 
4, Quoting Cox^pxis Juris. 

Wyo.—State ex rei. Leazenby v. True, 
184 P. 229, 231, 26 Wyo. 314, citlng 
Corpus Juris. 

16 C.J. p 731 note 67. 

Power of court to determlne its own 
Jurisdiction and eflect of Its de- 
clsion see §§ 113, 115 infra. 

6Q. Cal.—^In re Paulsen's Estate, 178 
P. 143, 179 Cal. ,628. 

Mlnn.—Strom v. Lindstrom, 275 N.W. 
833, 834, 201 Minn. 226, QUOting 

OoxpuB Joris. 


Or.—Dippold V. Cathlamet Timbcr 
Co., 193 P. 009. 98 Or. 183. 

16 C.J. p 732 note 66. 

63. Cal.—In re Paulsen's 178 

P. 143, 179 Cal. 628. 

Del.-—Stidham v. Brooks, 6 A.2d 622. 
Mlnn.—Strom v, Llndatrom, 275 N.W. 
833, 834, 201 Minn. 226, QUOting 
Coipus Juris. 

15 C.J. p 732 note 67. 

64. lowa.—^In re Wattora’ Estate, 
208 N.W. 281, 201 lowa 884. 

Ky.—Johnson v. Harvoy, 88 S.W.2d 
42, 49, 261 Ky. 622, quoting Corpus 
Juxis. 

Minn.—Strom v. Lindstrom, 275 N.W. 
833, 834, 201 Minn. 226, quoting 
Corpus Juris» 

16 C.J. p 732 note 68. 

RIght and duty of court to aot of ita 
own motion see 5 114 infra. 

65. N.J.—^Rutherford Nat. Bank v. 
McKenzie, l A,2d 12, 120 N.J.Law 
594. 

6S. Pa.—^Arrott v. Allogbeny Coun¬ 
ty, 194 A. 910, 328 Pa, 293. 

67. Cal,—^In re Cate, App., 273 P. 
617, supplemcnting opinions 270 P. 
968 and 271 P. 356, which denied 
rehearlng 270 P. 968. 

Ind.—Partlow v. State, 144 N.R. 661, 
196 Ind. 164. 

Tox.—Ex parte Hughes, 129 S,W.2d 
270—Spence v. Fenchler, 180 S.W. 
607, 107 Tex. 443, reversing, Civ. 
App., 151 S.W. 1094. 

Inherent powers of courts see § 31 
Infrau 

Tenitoxlal Jurlsdictiou held not 
exOarged by statute creating commis- 
sioner of motor vehlcles the agent of 
nonresident owners and drivers of 
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automobiles for acceptance of proe- 
OHS in clvil auits, there l>eing noth- 
ing in the statute to show elearly 
that .Hueh enlurgt*ment was intended. 
—MacPhall V. N».*»sau, 18-1 A. 633, IH 
N.J.Misc. 202. 

68. IT.S.—Pelaware Tribe of Indians 
Y. IT. a, 84 Ct.ri, 535. 

Cal.—People v. Superior Court In and 
for San Pernardino County, 285 P. 
871, 104 Cal.App. 276. 
in,—Central Illinois Public Service 
Co, V. Inda.strial (Tommission, 127 
N.K. 80. 293 111. 62. 

Mo.—American Asphnlt Roof Corpo¬ 
ration V. Marler, App,. 56 S.W.3d 
844. 

N.J.—Di Meglio V. Slonk Const. Co.. 
5 A.2d 691. 122 N.J.l-aw 379. afflrm- 
ing 2 A.3d 470, 121 N.J.I-aw 366— 
Clee V. Moore, 196 A. 639, 119 N.J. 
Uiw 216. , 

K Y. —City Real K.stnte Co, v, Realty 
Const. Corporation, 3 N.Y.S 2d 312, 
167 Misc. 379. 

Tex.—Baker v. Chisholm, 3 Tex. 167. 
15 C.J, p 732 note 69, 

“Leglslativo acts, giving courts 
spocial and extmordinary jurisdic¬ 
tion and power», are usually strictly 
construed.”—In re Duwnes’ Estate, 
DehOrph., 193 A. 661. 663, 

jurlsdlotion of speciai 3 proceed- 
iags is llmlted by ternis of statute 
under which prooeodlng is author- 
ized.—Woods-Drury, Inc., v. Superior 
Court in and for City and (County of 
San Franclsco. 63 P.2d 1184, 18 Cal 
App.2d 340. 

69. Wis,—State V. Sande, 238 N.W. 
604, 206 Wis. 495. 

Effiect of change of name of court 
generally see S 138 infra. 
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§ 31 


to express or implied limitations of federal law,^® 
it has been broadly stated that, within territorial 
limits, the jurisdicticm of the courts of each state 
or nation is limited only by constitution or treaty'^^ 
and is not subject to restrictions deriving their va- 
lidity from an extemal source.^2 Jurisdiction can- 
not be limited by the parties to a controversy,*^^ and 
the name applied to a court will not of itself limit 

its jurisdiction.74 

The power of the legislature to limit the jurisdic- 
tion of courts, and the exercise thereof, is discussed 
in §§ 122-139 infra* 

§ 31. Inherent Powers of Courts 

Courts, at least those of goneral Jurisdiction, possess 


certain Inherent powers and pertaln Implied powers in 
addition to those expressiy conferred on them. 

Courts,'^® at least those of general jurisdiction,'^® 
possess certain inherent powers, and certain powers 
which may be said to be implied from a general 
grant of jurisdiction,'^'^ in addition to those express¬ 
iy conferred on them. The inherent powers of 
courts are derived from the laws to which the courts 
owe their existence,^® and do not exist without ex¬ 
press or implied grant.*^® It is a just inference that 
an alleged power of the court which has lain dor- 
mant during the whole period of English jurispru- 
dence and which no court in America has ever at- 
tempted to exercise until within a very recent pe¬ 
riod never in fact had any existence.®® 

The scope and extent of the inherent, implied, or 


70. Okl.—re Harkness* Bstate, 
204 P. 911. 83 OkL 107. 42 A.L.R. 
399. 

71. N.T.—^Hutchison v. Ross, 187 N, 
B. 65. 262 N.T. 381, 89 A.L..It 1007, 
alllrminsr Ross v. Ross. 253 K.Y.S. 
871, 233 App.Div. 626, which re- 
versed 243 N.T.S.. 418, 137 Misc. 
795. affirmed Hutchison v. Ross, 
253 N.Y.S. 889, 233 App.Div. 516, 
reargrument denied 188 N.E. 102, 
262 N.Y. 643, 89 A.L.R. 1028, af- 
flrmed Rosa v. Ross, 243 N.Y.S. 418, 
137 Misc. 795. 

*'In thls state, thcre is certalnly no 
limitation on the power of the courts 
to settle and decree the rlghts of liti- 
gants, save as prohibited hy the 
fundamental law.”—^Matheson v. Mc- 
Cormac, 195 S.E. 122, 126, 186 S.C. 
93. 

72. U.S.—Watts V. Unione Austriaca 
di Navigazione, D.C.N,Y., 224 P. 
188. 

73. Cal.—^Mannix v. Superior Court 
in and for Sacramento County, 24 

. P.2d 507, 133 CaLApp. 740—In re 
Stuhldreher*s Estate, 239 P. 859, 
74 CaLApp. 226. 

Or.—State v. Tazwell, 266 P. 238, 
125 Or. 628, 69 A.L..R. 1436, mo- 
tion denied 270 P. 486, 126 Or. 
585. 

74. Wis.—State v. Sande, 288 N.W. 
504, 205 Wis. 496. 

Bftect of change of courfs name gen- 
erally see § 138 infra. 

75. Arlz.—State v. Superior Court of 
Maricopa County, 5 P.2d 192, 39 
Ariz. 242. 

Fla.—State ex rei. Davis v. City of 
Avon Park, 158 So. 169, 117 Fla. 
666, 98 A.L.R. 230, modifylng 161 
So. 701, 117 Fla. 666, denying re- 
hearing State ex reLAttorney Gen¬ 
eral V. City of Avon Park, 149 So. 
409, 108 Fla. 641—Keen -v. State, 
■103 So. 399, 89 Fla. 118. 
ind—Partiow v. State, 144 N.E. 661, 
196 Ind. 164. 


Ky.'—Capps v. Gore, 21 S.'W.2d 266, 
231 Ky. 185. 

Mo.—In re Richards, 68 S.W.2d 672, 
883 Mo. 907—State v. Ryan, 38 S. 
W.2d 717, 327 Mo. 728, citlng Cor¬ 
pus JturiA. 

N.Y.—^In re Association of Bar of 
the City of New York, 227 N.Y.S. 
1. 222 App.Div. 680. 

Ohio.—Hale v. State, 45 N.E. 199, 66 
Ohio St. 210, 86 L.R.A. 264—In re 
Whallon. 26 Ohio Cir.Ct,N.S., 167. 
Tex—^Burttschell v. Sheppard, 69 S. 
W.2d 402, 403, 128 Tex 113, quot- 
ing Corpos Jtiris. 

Wis.—State v. Cannon, 226 N.W. 886, 
199 Wis. 401—Ruhin v. State, 216 
N.W. 613, 194 Wis. 207. 

SohereiiLt powers deflned 

<1) Inherent powers are such pow¬ 
ers as are necessary to the ordinary 
and efficient exercise of jurisdiction. 
Ariz.—State v. Superior Court of 
Mancopa County, 5 P.2d 192, 39 
Ariz. 242. 

Ohio.—Hale v. State, 45 N.E. 199, 66 
Ohio St. 210, 86 L.R.A. 254. 

(2) The inherent powers of courts 
are those which are essential to the 
existence, dignity, and functions of 
the courts. 

Neh.—^In re Integration of Nebraska 
State Bar Association, 276 N.W. 
266, 133 Neb. 283, 114 A.L R. 161. 
Okl.—^In re Integration of State Bar 
of Oklahoma, 96 P.2d Il3, 186 Qkl. 
605. 

(3) The inherent powers of courts 
are those which are essential to their 
existence and to the due administra- 
tlon of justice.—^Puller v. State, 67 
So. 806, .67 So! 6, 100 Mlss. 811, 39 L. 
R.A.,N.S., 242, Ann.Cas.in4A 98. 

Power to determina w^ axe prop- 
er parties and who have such inter- 
est In subject of action as entltles 
them to litigate Is Inherent.—^In re 
Cook’s Will, 217. N.Y.S. 176, 217 App. 
Dlv. 342, affirmed 154 . N.E. 828, 344 
N.Y. 63, 65 A.L.R. 806, answering cer- 


tifted QuesUona 217 N.Y.S. 907, 217 
App.Div. 804. 

Blglit Of court to fnnotloa efllolea.t- 

ly is inherent. 

Cal.—^In re Cate, App., 273 P. 617, 
supplementlng opinion 270 P. 968, 
and 271 P. 356, which denied re- 
hearing 270 P. 968. 

Mich.—^People v. Brown, 212 N.W. 

968, 238 Mich. 298. 

Dlspoaal of oaae 

“Court has inherent power to com- 
pel a disposltion of the case.”—Sul- 
zer V. Fontheim, 10 N.Y.S. 2d 627, 
528, 170 Misc. 552. 

76. Ind.—^Hltt V. Carr, 130 N.E. 1, 
77 Ind.App. 488. 

77. Cal.—^In re Cate, App., 2T3 P. 
617, supplementlng opinlons 270 P. 
968, and 271 P. 366, which denied 
rehearlng 270 P. 968. 

Tex—^Ex parte Hughes, 129 S.W.2d 
270—^Burttschell v. Sheppard, 69 S. 
W.2d 402, 403, 123 Tex U3, quot- 
ing Corpus Jtirla. 

16 C.J. p 732 note 71. 

Bnlarging Jurisdiction by impUca- 
tion see § 29 supra 

78. Cal.—^In re Cate, App., 273 P. 
$17, supplementlng opinione 270 P. 
968 and 271 P. 356, which denied 
rehearing 270 P. 968. 

Xnterferexioe wltli rights 

Courts have little or no rlght to 
interfere with men’s freedom of will, 
when not violating law or bthers' 
rights.—Buchhalter, v. Myera, 276 P. 
972, 85 Colo, 419. 

79. Tex.—^Ex parte Hughes, 129 S. 
W.2d 270—^Burttsehell v. Sheppard. 
69 S.W.2d 402, 403, 123 Tex. 113. 
quoting Oorpas Juris. 

15 C.J. p 732 note 72. 

80. N.Y.—^McQuigan v. Delaware. 
etc., R. Co., 29 N.E. 236, 129 N.Y. 
50, 26 Am.S.R. 507. 14 L.R.A. 466, 
21 N.Y.Civ.Proc. 396. 

16 C.J, p 732 note 76. 
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incidental powers of courts is discussed in §§ 86-88 
infra. 

§ 32. Partial Jurisdiction 

The Invalidity of part of the proceedinga of a court 
becauee of want of Jurisdiction wlll not destroy the entlre 
proceedings. 

Proceedings of a court may be valid in part and 
void as to the residue, as where its action in some 
part is within its jurisdictional powers, while in oth- 
er parts its action is without jurisdiction.^i 

§ 33. Effect of Pleadinga 

Whlle jurisdiction wlll not attach without proper 
pleadings, jurisdiction wlll attach If the pleadings eon- 
taln sufficient matter to challenge the court^s attentlon 
and to authorlae It to deliberate and act. 


Before the powcr to hear and dctermim* a cause 
attaches, the parties must he brt)Ti;?ht brfnro tho tri¬ 
bunal by proper pleading acconljnj^ tn the practice 
and the law of each particnlar b«t juris¬ 

diction cannnt bc conferred by avermcsus in the 
pleadings where none is conferre»? by Ju* 

risdiction does not clepenti m the of the 

pleadings as such,^*< or the character ni th»- tJefense 
which may cxist or may be set «p njj beh.Uf »*f <!<*. 
fendant;®® and if the pleatlings cnntaju ynthcient 
matter to challenge the attentiim of the cnurt» and 
such a case is thereby presenfed as to autlv»r}/e the 
court to deliberate and act. this is fur the 

pun>osc of conferring jurisdiction.^^ Thus, if a* 
complaint sets forth a caju* hclongiog the geiieral 
class over which the authority of ibe coctji extrmis, 
the fact that it faiis to state a catise acrinn d*‘es 
not aflfect the jiirisdictiim «f the conrt.t* Iluwev- 


81. Me.—State v. Parent, 172 A. 442, 
' 445, 132 Me. 483, quotlns: Corpus 
iTuxls. 

N.D.—^Hanson v. North Dakota Work- 
nien*s C. Bureau, 248 N.W. 680, 687, 
63 N.D. 79, clting Corpas Xuls. 

15 C.J. p 733 note 76. 

Jurisdiction aa to part of demand 
see S 117 Infra. 

88, XT.S.—Thompson v. Termlnal 
Shares, C.C.A.M0., 89 F.2d 662, re- 
verslng, D.C., 14 P.Supp. 459, cer¬ 
tiorari denled Guaranty Trust Co. 
of New York v. Thompson, 58 S.Ct 
121, 302 U.S. 736, 82 L.Bd. 668. 

IlL—People V. Brewer, 160 N.E. 76, 
328 111. 472. 

Utah.—Atwood V. Cox, 55 P.2d 377, 
88 UtaJx 437. 

Wls.—^Nehring y, Niemerowicz, 276 
' N.W. 826, 327, 226 Wls. 285, clting 

'Oorpus Juris. 

Wyo.—State y. Dlstrlct Court of 
Bighth Judicia! Dlst. In and for 
Natrona County, 288 P. 546. 83 
Wyo. 281. 

16 C.J. p 733 note 77. 

Jnrisdlotloaal faots 
“Where the jurisdiction of a court 
depends upon the existence of facts. 
It has no power to proceed or act 
upon a pleadlng which does not sub- 

stantially set forth such facts."_ 

Charleston y. Littlepage, 80 S.B. 131 
132, 73 W.Va. 166, 61 L.R.A.,N.S., SSs! 

83. 111.—^People ex rei. Courtney v. 
Prystalskl, 192 N.B. 908, 358 IU. 
198. 

15 C.J. p 733 note 78. 

“Jurisdiction of a tribunal does 
not depend upon facts actually al- 
leged, but upon the authority to de¬ 
termino the* existence or nonexistence 
of such facts, and to render Judg- 
ment according to such determlna- 
tIon."-.People ex rei. Kerner v. Cir¬ 
cuit Court of Wlll County, 17 N.B.2d 
869 111. 438-~-Borman v, Bor- 


man, 5 N.B.2d 226, 364 Tll. 601, trnns- 
ferred to 9 N.E.2d 667, 291 Ill.App. 
136—People ex rol. Courtney v. 8ul- 
livan, 1 N.E.2d 206, 363 IU. 34—-IVo- 
ple ex rei. Courtney v. Pryntftlski, 
supra—^People v. Superior Court, 84 
N.E. 875, 234 lU. 186, 14 Ann.C.ns. 
753. 

Walysr of tozt aaad niag la m» 
ffumpslt cannot confnr Jurlsdirthm 
on court which dld not orlginnlly 
possess it.—Mann v, Kendall, 47 N. 
C. 192. 

84, U.S.—-Thompson y. TitiuIhrI 
Shares, C.C.A.M0., 89 jn.2d 6nS. re- 
vorslng, P.C., 14 P.Supp. 459. cer¬ 
tiorari denled Guaranty Trusi 
Company of New York v. Thomp¬ 
son, 58 S,Ct. 121. 302 U.S. 735. 82 
L.Ed, 668—^Montgomery v. tkjuiia-j 
ble Life Assur, Soc. of U. S., C.C.A, 
IU., 83 F.2d 768. 

IU.—People y. Brewer, 160 N.K. 76, 
328 IU. 472—Poreman Bros. Bank¬ 
ing Co. V. Kelly-Atklnson Const, 
Co.. 218 1U.APP. 356. 

Mo,—^Flrst Nat Bank & Trust <'o, 
of Klng City V. Bownuin, 15 8.\V. 
2d 842, 322 Mo. 654. 

Neb,—Taylor v. Coots, 48 N.W. 964. 
32 Neb. 30, 29 Am.S.R. 426—Trum- 
ble V. Williams, 24 NAV. 716, iS 
Neb. 144. 

15 C.J. p 733 note 79, p 736 note 98, 
“The sufflciency of the complaint 
or document dled to invoke , , 
'Cthe courfs] jurisdiction Is one ii 
be dctermlned by . . , Ithe court] 
upon the hearing, and does not af- 
. . . [Its] Jurisdiction to 

pass thoreoa”—Athoarn v. NIcoL 200 
P. 942, 946, 187 Cal. 88. 

Defocts owrarhls hy 
The mere fhet that a complaint 
was in some respecta defectlre would 
not of itself deprive the court of 
jurisdiction, If it aUted. although 
imperfectly, a cause of action the 
subjeot matter of which was wUhIn 
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the jurlsdictem hf fhe r- «irr nnd if 

th** defm'tj» then tn w»r»* iMprtbh» of 

belng rur»d hy am» »* Vjtguliv 

V. runninKlmrn, 2 :: V ^aI 

App. 53«. 

85« N*rb,«- In fi» 

N.W. 673. K‘4 il|, 

16 UJ. p 734 M, 

Bsfaass snrofoeahJi* ta aaoUisi emut 

JurlHfUrtiim * »»»■ «}**rrsu>d py 

defemlnnfs 

ean «nly u* tn auMiher 

forum, Thr*4»l«iU v yvilrmi 
BnnK of vpp,. p, 

W. 2d 316, rrror i:» r J. p 

734 note 8t |h]. 

88. r.H.- Thompn^m v, Trrmiit^l 

Hhares, 49 «:.2. re- 

vrrsing, Ur, II Ktiujp 45'A cer¬ 
tiorari *;imruniy Tru*»» <V 

of New Y,*irk v, 9* 

131. 303 U.«. 735. «3 I. Kil 544 
Neb.-.Jn rr Niiaon‘s Knufe, «53 X. 
W. 675. 67», 13C Neb. 341, rltlng 
Corpus Juls. 

15 i*J. p 733 note 80. 

“Where the Ihw the powrr 

to entertain a rause, and ihe ptead- 
Ings State faeta syth^^ient tu ahow 
that such a enuae ta ttnemb-d or al- 
tempted to he hrouttht the 

eourt. the ruuri has jurmiietom 
Atwood V. Coa, 65 i\2d 377 , 3«, I* 
Utah 487. 

m. U.H.--^>la0n y. Hnir.oan. 

4 P.3d 268. 

XII.—IViipte sx rei, Chtttrtney v, |’»ry* 
stalskl, 193 .V.K, ooa. 25 « u\. 
Poreman Hroa, llanking «N». v. Krl- 
ly-Atklnson Conat. ir«.. «ta XliApp. 
356. 

Pa.—Mnln Cteanrra 9r IVyers v, tv 
lumbis 8uper Clean^rs, 2 A.2il 75«, 
881 X^. 71. 

Utah—Atwood V. Cpx. 65 P.2d 877. 
85 Utah 437. 

16 CJ. p 788 nota 78, 



21 .C.J.S, 


C0URT8 


er, where the pleadings show on their face that the 
court has no jurisdiction of the subject matter,88 
or that the claim set forth is plainly without color 
of merit,89 or the pleadings are such that it is im- 
possible to ascertain whether the jurisdiction of the 
court has been invoked,^® the court has no juris¬ 
diction to proceed further than to decide to refuse 
to take cognizance. 


§ 34. EfiFect of Decision as to Jurisdiction 

A court cannot extend Fts statutory or constitutio 
powers by Judiclal flat. 

A court cannot extend its statutory or consti 
tional powers by judicial fiat,^^ although, as appe 
in §§ 112-115, infra, subject to same qualificatio 
every court has power to determine its own jui 
diction, and its decision with respect thereto is 
dinarily not subject to collateral attack. 


C. ELEMENTS OF JURISDICTION 


1. In General 


§ 35. In General 

a. Elements of jurisdiction 

b. Jurisdiction of subject matter 

c. Contentions originating in unlawful 

transactions 

d. Power to enforce determination 
a. Elemonts of Jurisdiction 

The essentlal elements of Jurisdiction may be stated 
to be that the court have cognizance of the class of cases 
to which the one to be adjudged belongs; that the proper 
parties are present; and that the point decided is In sub- 
stanee and effect wlthin the Issue. In personal actions 


there must be jurisdiction both of the subject ma' 
and of the person. 

The three essential elements of jurisdiction a 
(1) The court must have cognizance of the class 
cases to which the one to be adjudged belongs; 
the proper parties must be present; (3) the p< 
decided must be, in substance and effect, within 
issue.®^ 

The test for determining jurisdiction is ordi 
rily the nature of the case, as made by the c< 
plaint, and the relief sought,®® and the primary : 
essential nature of the suit, and not its incidei 


8G. Utah.—^Atwood v. Cox, 65 P.2di 
377, 88 Utah 437. 

89. U.S.—^Blnderup v. PatW Exch., 
Neb., 44 S.Ct. 96, 268 U.S, 291, 68 
L.!E3d. 308, reversingr, C.C.A., 280 F. 
301, certiorari denied 43 S.Ct. 88. 
260 U.S. 725, 67 L.Ed. 483—^Mitchell 
Woodbury Corporation v. Albert 
Pick-Barth Co., C.C.A-Mass., 36 F. 
2d 974, reversed on other grounds, 
C.C.A., 41 F.2d 148. 

90l Utah.—Atwood v. Cox, 65 P.2d 
877, 88 Utah 437. 

91. U.S.—Stoll V. Gottlleb, 69 S.Ct 
134, 306 U.S. 166, 83 L-Bd, 104, re- 
versingr Gottlieb v. Crowe, 12 N.B. 
2d 881, 368 111. 88, reverslng 7 N. 
B.2d 469, 289 lU-App. 696, cer¬ 
tiorari granted Stoll v. Gottlieb, 58 
S.Ct. 1038, 804 U.S. 664, 82 L.Ed. 
1623, rehearlng denied 69 S.Ct. 260, 
805 U.S. 675, 83 L.Ed. 437. 

111.—Barry v. Enight, 16 N.E.2d 999, 
296 IlLApp. 277, 

93 . xJ.S.—Noxon Chemical Products 
Co. V. Lieckie, C.C.A.N.J., 39 P.2d 
318, quoting Corpus Juris, and cer¬ 
tiorari denied Robb v. Noxon 
Chemical Products Co., 61 S.Ct. 22, 
282 U.S. 841, 75 L-Bd. 747. 

Conn.—^Artman v. Artman, 149 A. 
246, 111 Conn. 124—^New Haven 
Sand Blast CO. v. Dreisbach, 133 
A. 99, 104 Conn. 322. 

Fla.—^Lovett v. Lovett, 112 So. 768, 
98 Fla. 611. 


Elan.—^Harder v. Johnson, 76 P.2d, 
763, 764. 147 Kan. 440, quoUng Coxu 
pus Jluisu 

Ky.—Covington Trust Co. of Coving- 
ton V. Owens, 129 S.W.2d 186, 190, 
278 Ky. 685, quotlng Corpus Jtixls 
—Stewart v. Model Coal Co., 288 S. 
W, 696, 216 Ky. 742. 

Mo.—^Kristanik v. Chevrolet Motor 
Co., 70 S.W.2d 890, 894, 336 Mo. 60, 
quoting Goxpos Jurlsi—Davis v. 
Morgan Foundry Co., .23 S.'W.2d 
231, 224 Mo.App. 162. 

N.J.—Thomas v. Flanagan, 134 A. 

298, 99 N.J.Eq. 717. 

N.M.—State v. Patten, 69 P.2d 931, 41 
N.M. 395. 

N.C.—White v. Vaca Land & Lumber 
Co,, 154 S.B. 620, 199 N.C. 410. 

Pa.—^Mintz v. Mintz, 83 Pa.Super, 86. 
Tex.—Stewart v. Moore, Com.App., 
291 S.W. 886. 

Utah.—^Rolando v. District Court of 
Salt Lake County, 271 P, 226, 72 
Utah 469. 

16 C.J. p 734 note 86. 

«JtirlsdlotioB.” iiLoludes Jurisdiction 
of subject matter, of the person, and 
to render the particular Judgment 
which was glven.—^Wall v. Superior 
Court of Tavapai County, Ariz., 89 
P.2d 624. 

Jnxisdletioa Is divided into Juris¬ 
diction of the subject matter, Juris¬ 
diction of the particular cause, in- 
volvlng questlons of venue, and Ju- 
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Hsdictlon of the i)artles Involi 
questions of process or its servlc 
J. E. Petty & Co. v. Dock Cont 
tor Co., D.C.Pa., 283 P. 888, afflri 
C.C,A., 283 F. 841. 

Blesi&sii,t8 of <*aotlve JnrlsdiotiOB.’ 

The essential requisltes of “ac 
Jurisdiction" are potentia! Juris 
tion, territorial jurisdiction, ac 
Jurisdiction of the subject ma 
where the proceedlng is in rem, 
of the proper parties where the 
ceedlng is personal, and exlstenc 
other facts demanded by the 
written or statute law.—^Farant 
Corporation v. Francis, 122 S.B.r 
138 Va. 417. 

FrsseoLoe of JSsaable facts is en 
tlal to invoke, as well as to sus 
Judicial action.—State ex rei. Ar 
son V. Daues, 287 S.W. 603, quas 
certiorari Anderson v. Wells, 21 
W. 233, 220 Mo.App. 19. 

93. U.S.—^National Clay Proc 
Co. V. Heath Unit Tile Co., C 
lowa, 40 F.2d 617. 

DeL—Stidham v. Brooks, 5 A.2d 
Ky.—Covingrton Trust Co. of Co' 
ton V. Owens, 129 S.W.2d 186, 
278 Ky. 695, quoting Corpus J 
Mo,—State ex inf. Marr v. Allen 
S.W. 464, 455, 316 Mo. 754, qu< 
Corpus Jtirls. 

I 16 C.J. p 734 note 92. 



C0URT8 


21 C.J.S. 


§ 35 

character, determines the jurisdiction of the court 
relative to it.^^ • 

Real parties and a real subject matter are essen- 
tial to jurisdiction,9S but the lack of necessary or 
pioper parties is not necessarily jurisdictional.^® 
The right of a plaintiff to maintain a suit, while fre- 
quently treated as going to the question of juris¬ 
diction, has been said to go in reality to the right of 
plaintiff to relief rather than to the jurisdiction of 
the court to afford it^*^ 

While, as stated infra § 43, the presence of the 
res or property within the territorial limits of the 
sovereignty under which the court acts may confer 
junsdiction in rem on the court, in personal ac- 
tions jurisdiction both of the subject matter and of 
the person or party whose rights are to be affected 
are essential,^® and a state court can acquire no ju¬ 
risdiction where neither the person nor any proper¬ 
ty of defendant can be found within the state.^>® If 
a court having jurisdiction of the subject matter 
acquires jurisdiction of the person it has the right 
and power to hear and determine the particular 
case;^ but unless jurisdiction of the subject mat¬ 
ter and of the person exist it is the duty of the 


court to decline to do more than ascertain and de- 
clare that it has no power to examine or to decide 
the merits of the case.^ Where, by the statute law 
of a state, a right of action has become fixed, or a 
legal liability incurred, that liability may be en- 
forced, and the right of action pursued, in any 
court having jurisdiction over the subject matter 
and the parties.^ While a court may have gencral 
jurisdiction of the subject matter of a class of ac- 
tions, it does not necessarily follow that it may hear 
and determine a particular case submitted for its 
consideration.4 

b. Jurisdiction of Subject Matter 

Jurisdiction of the subject matter is essential to the 
determination of every case, The court acquires such 
jurisdiction by the act of its creation, and it is not de¬ 
pendent on the existence of a good cause of action in the 
particular case, the sufflcieney of the bilt or compfatnt» the 
validlty of the demand or the rioht to the relief request- 
ed, the regularity of the proceedings, or the eorreetness 
of the decision. 

Jurisdiction of the subject matter is dcfined su¬ 
pra § 23 as the power to hear and tietermino cases 
of the gencral class to which the pniceodings in 
question bclong, and, as used in the conslitutions 
and statutos, the word '^jurisdiction” means juris- 


94 Tex.—^Plerce v. Foreign Mlssion 
Board of Southern Baptist Conven- 
tion, Com.App., 236 S.W. 662, re- 
versing, Civ.App., 218 S.W. 140. 

95u Ala.—^Milbra v. Sloss-Sheffleld 
Steel, etc., Co., 62 So. 176, 182 Ala. 
622, 46 L.R.A.,N.S., 274. 

94 U.S.—^Lecouturier v. Ickelheimer, 
D.C.N.T:, 205 F. 682. 

13 C.J. p 734 note 91. 

97. U.S.—Carollna Power & Liffht 
Co. V. South Carollna Public Serv¬ 
ice Authority, C.C.A.S.C., 94 P.2d 
620, afflrming, D.C., 20 F.Supp. 864, 
certiorari denied 58 S.Ct. 1048, 304 
U.S. 678, 82 L.Bd. 1641, South Caro¬ 
llna Power Co. v. South Carollna 
Public Service Authority, 58 S.Ct. 
1048, 804 U.S. 678, 82. L.Ed. 1641, 
and South Carollna Electric & Qas 
Co. V. South Carollna Public Serv¬ 
ice Authority. 68 S.Ct. 1049, 304 U. 
3. 678, 82 L.Ed. 1641. 

98. U.S.—Smilh Separator Corpora¬ 
tion V. Dillon, C.C.A,Okl., 98 P.2d 
621—Hurley v. Wells-Newton Nat. 
Corporation, D.C.Conn., 49 P.2d 914 
—^Noxon Chemical Products Co. v. 
Leckle, C.C.A.N.J., 39 P.2d 318, 319, 
quotlng Oorpas Jnxls, and certiora¬ 
ri denied Robb v. Noxon Chemical 
Products Co., 61 S.Ct. 22, 282 U.S, 
841, 76 L.Ed. 747—^Ex parte Craig, 
C.C.A.N.Y., 282 P. 138, reverslng 
274 P. 177, In which certiorari is 
denied. Craig v. MeCarthy, 42 S.Ct. 
272, 268 U.S. 604, 617, 66 L.Ed. 793. 
Certiorari gra^t^d Craig v. Secht, 


43 S.Ct. 90, 260 U.S. 714, 67 L.Rd. 
477, and afflrmed 44 S.Ct 103, 263 
U.S. 256, 68 L.Ed. 293. 

Ala.—MofCatt v. Cas.^^imus, 190 So. j 
297, 28 Ala.App. 683, rever.*u‘d on | 
other grounds, Sup., 190 So. 299. i 
Arlz.—Hewins v. Weiler, 36 P.2d 790, 

44 Ariz. 309. 

Colo.—State Board of Dental Exam- 
iners v. Savellc, 8 P.2d 693, 90 
Colo. 177, 82 A.L.R. 1176, followed! 
in State Board of Urntal Exaxn- 
iners v. Heitles-, 8 I».2d 698, 90 
Colo. 191, and appoal di.smlssed 
Savelle v. State Board of Den- 
tal Examiners of State of Ct)lo- 
rado, 63 S.Ct 6, 287 U.S. 662, 77 
L,Ed. 496. 

Ga.—^Robinson v. Attapulgus Cllay 
Co., 189 S.B. 666, 55 (Ja.App. 141. 
Hawali.—Kim Poo Kum v. Sugtyamu, 
33 Hawali 545. 

IU._-.Fl.nlen v. Skolly, 141 N.E. 388, 
310 111. 170—RabbiW v, Fnink t\ 
Weber & Co., 130 N.E. 787, 297 III. 
491—Oalcman v. Small, 118 N.E. 
776. 282 111, 360. 

Ind.—De Lange v, Cones, 19 N.B.2d 
850. 

lowa.—Kalde v, Kalde, 222 N.W. 351. 
207 lowa 121. 

N.T.—Cooper v. Davis, 248 N.Y.S. 

227, 281 App.Div. 527. 

Or.—^In re Wells’ Estate, 289 P. 611, 
133 Or. 165. 

Pa.—Bldredge v. Eldredge, 194 A. 
306, 128 Pa.Super. 284—Brobst v. 
Allentown Housing Authority, 18 
Lehtgh L.J. 167. 
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S.C,—Kntght V. PubUty & Caaualty 
ri\ of New York, 192 SK. 181 
S.c. 362 — HodgoH V. Summtt 

<?o., 152 S.R 658, 155 S.C. 4.16. 
Tenn.—Brcwn v. Brimn, 296 S,\V. 

356. 155 Tonrt. 530. 

15 C.J. p 734 note «6. 

99. S.r.—Kmanuel v, Korrln. 41 S. 

M 20. 53 101. 

15 CJ, p 787 note 31. 

Place of tnuoLsaetlo». not coatrolliag 
Not where transaetlon oreunn. hut 
where part^e.^ thereto are, or, nomi*- 
timeK, wher«‘ their property in, d»»- 
elde.s jurlHdletion to determine nvil 
character of traruvu^tion.—Turner v. 
Turner, 167 A. 632, 83 N.H. 249. 

1. IU.—WllHon Bro». v. Haege, 179 
N.R 459, ,347 111. 140, reveraitig 
261 ni..\pp. 56K. 

2. IT.S,—Ni^Xftn t'hemienl I*rodw»*t» 
Oo. V. Leekie, (\C.A.N..(., 39 K2d 
31K. 319, certif^rari deni* d H»d»b v. 
Noxtm tTiemIciil JfTtaluett# <*-•„ 51 
S.Ct. 22, 2X2 r.S. htl, 73 I*.Kd. 747. 

15 C.J. V 734 note 87, 

Where laok of Jnztsdlction ia a 
ooart itf patoat* the pruceeiSingM ».t*>p. 
—Appeal of Kelley, 1 A.2U I8K. 136 
Me. 7. 

3. r.S.—International Nav. O*. v. 
Lindidrom. N.Y., 123 K. 4T5, 6» <^ 
C.A. 649. re\'er«mg, t\<\, 117 R ITO. 
and eerti<»ruri denied 24 S.('t. 852, 
193 U.S. 669, 48 L.Ed, 84U. 

4u Mo.— Ballew Lumber & Hardware 
Co. V. Missouri l*ne. Uy. Ci>., 232 
S.W. 1016, 288 Mo. 473. 
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diction as to subject matter only,® unless an excep¬ 
ti on arises by reason of its employment in a broader 
sense.® Thus a court has jurisdiction of the sub¬ 
ject matter when it has the right to try the kind of 
proceeding, whether it be an action or suit;^ when 
it has jurisdiction of the person and the cause is 
the kind of cause triable in such court;® when the 
matter is one over which the court’s general power 
■extends, and such power is regularly called into ac¬ 
tion by the application or act of the parties con- 
cerned.® 


Jurisdiction of the subject matter is essential in 
every case.^® Such jurisdiction the court acquires 
by the act of its creation, and possesses inherently 
by its constitution and it is not dependent on 
the existence of a good cause of action in plaintiff 
in a cause pending before the court nor upon 
the sufficiency of the bili or complaint,^® the valid- 
ity of the demand set forth in the complaint, or 
plaintifT’s right to the relief demanded,!^ the regu- 
larity of the proceedings,^^ qj- the correctness of 
the decision rendered.^® 


5- Fla.—Malone v. Meres, 109 So. 
677, 686, 91 Fla. 709, quoting-Corpus 
Juris. 

Tex.—Honea v. Graham, Civ.App., 66 
S.W.2d 802. 804, Quotlng Corpus 
Juris. 

15 C.J. p 735 note 96. 

C. Fla.—Malone v. Meres, 109 So. 
677, 686, 91 Fla. 709, quotlng Cor¬ 
pus Juris. 

Tex.—Honea v. Graham, Civ.App., 66 
S.W.2d 802, 804, quoting Corpus 
Juiris. 

15 C.J. p 736 note 96. 

7. U,S.—Sander v, Johnston, C.C.A. 
Cal., 11 F.2d 609. 

lowa.—^Relnsurance Life Co. of 
America v. Houser, 227 N.W. 116, 

208 Ipwa 1226. 

Mo.—Bavls V. Morgan Foundry Co’,, 
23 S.W.2d 231, 224 Mo.App. 162. 
Or.—Smith v. Oregon Scenic Trlps 
Co., 209 P. 486, 106 Or. 222—Mc- 
Cann v. Oregon Scenic Trlps Co., 

209 P. 483, 105 Or. 213. 

Utah.—^Kramer v, Plxton, 268 P. 102fl, 
72 Ulah 1. 

Authorlzoq ertent of powers 

Jurisdiction of the subject' mat¬ 
ter, in a court of record. Is to be 
tested by the authorized extent of 
the powers of the court in respect 
of the cause of action before It.—In 
re Warner’s Estate, Neb., 288 N.W. 
39. 

a, Okl.—Board of Trustees of Fire- 
men's Relief and Penslon Fund of 
City of Marietta v. Brooks, 67 P. 
2d 4, 170 Okl. 600. 

Pa.—Grlme v. Department of Public 
Instruction, 188 A. 337, 324 Pa. 371. 

9. Utah.^—Clipper Blue Bench Irr. 
Di st. V. Continental Nat. Bank & 
Trust Co., 72 P.2d 1048, 93 Utah 
325. 

Wyo.—Padlock Ranch v. Washakle 
Needles Irr. Dist, 61 P.2d 410, 60 
Wyo. 253, denylng rehoarlng 60 P. 
2d 819, 50 Wyo, 263. 

Xh determlning whetheor a oourt 
had JuTisdlctiou of the subject* hiat- 
ter, it must be ascertained whether 
the court, under the laws of the sov- 
erelgnty of its creation, was given 
the right to pass on the partlcular 
class of case inv^olved, and whether 
that partlcular class of case had 


been brought before it for deter- 
mlnation.—Covington Trust Co, of 
Covington v. Owens, 129 S.W.2d 186, 
278 Ky. 696. 

10. Cal.—Ferryboatmen^s Union of 
California v. Southern Pac. Co., 
App., 38 P.2d 425. 

N.T.—^Norton v. Southern Ry. Co., 
246 N.T.S. 676, 188 Misc. 784. 

Or.—^Duncan Lumber Co. v. Willapa 
Lumber Co., 183 P. 476, 93 Or. 386, 
denylng rehearing 182 P. 172, 93 
Or. 386. 

Wash.—In re EIvtgen*s Estate, 71 P. 
2d 672, 191 Wash. 614. 

11. Fla.—Malone. v. Meres, 109 So. 
677, 686, 91 Fla. 709, quoting Cor¬ 
pus Juris. 

III.—^Knaus v. Chicago Title & Trust 
Co., 7 N.E.2d 2h, 300, 366 111. 588, 
cltmg Corpus Juris —^People v. 
Brewer, 160 N.E. 76, 328 Tll. 472. 
Mo. —^Flrst Nat. Bank & Trust Co. 
‘of King City v. Bowman, 16 S.W. 
2d 842, 860, 322 Mo. 664,' quoting 
Corpus Juris.' 

15 C.J. p 735 nnte 97. 

Basis 

The jurisdiction of a court over 
the subject matter of an action de- 
pends upon the authority granted to 
it by the constitution and laws of 
the feovereignty.—^Henderson County 
V. Smyth, 6 S.E.2d 136, 216 N.C. 421. 

12. Colo.—^Board of Com'rs of EI 
Paso County v. City of Colorado 
Springs, 180 P. 301, 66 Colo. 111. 

Fla.—Quigley v, Cremin, 113 So. 892, 
94 Fla. 104, modifying 109 So. 312 
—Malone v. Meres, 109 So. 677, 91 
Fla. 709—^Foreman Bros. Banking 
Co. V. Kelly-Atkinson Const. Co., 
218 Ill-App. 366. 

Or.—^Dlppold V. Cathlamet Timber 
Co., 193 P. 909, 98 Or. 183. 

13. 111.—^Knaus v. Chicago Title & 
Trust Co., 7 N.B.2d 298, 300, 366 111. 
688, citing Corpus JUrls —People v. 
Brewer, 160 N.E. 76, 328 111. 472— 
Finlen v. Skelly, 141 N.E. 388, 392, 
310 111. 170, citing Corpus Juris. 

lowa.—^Lawrence v. Stanton, .237 N. 
W. 612, 613, 212 lowa 949, citing 
Corpus Juris. 

Mo.—Tuckor V. Burford, 88 S.W.2d 
144, 146, 337'Mo. 1073, citing Cor¬ 
pus Juris. 

Tex.—^Ward County Irr. Dist.- No. 1 
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V. Western Union Telegraph Co., 
Civ.App., 254 S.W. 1114. 

16 C.J. p 736 note 98. 

Fleadlngs as basis of right to assume 
jurisdiction see supra, § 33. 

14. U.S.—^Parker Bros. v. Fagan, C. 
C.A.Fla., 68 F.2d 616, certiorari de- 
nled 54 SX:t. 719, 292 U.S. 638, 78 
L.Ed. 1490. 

111—^Knaus v. Chicago Title & Trust 
Co., 7 N.E.2d 298, 300, 365 111. 688, 
citing 'Corpus Juris. 

Pa.—Maln Cleaners & Dyers v. Co- 
lumbia Super Cleaners, 2 A.2d 750. 
332 Pa. 71—In re HefCeman, 184 
A. 286. 287. 121 Pa. 644, quoting 
Corpus Juris. 

Utah.—Atwood v. Cox, 65 P.2d 377, 
88 Utah 437. 

15 C.J. p 736 note 99. 

Fxlvolous olaim iSLSufllciexLt 
Jurififdictlon, as distlnguished from 
merits, is wanting only where the 
claim set forth in the complaint is so 
unsubstantlal as to be frivolous, or 
in other words plainly wxthout color 
of rherit.—^Binderup v. Path6 Exch., 
Neb., 44, S.Ct 96, 263 U.S. 291, 68 L. 
Bd. 308, rev.ersing, C.C.A..' 28.0 P. $01, 
in which certiorari is denied 43 S.Ct. 
88, 260 U.S. 726, 67 L.Ed. 483. 

16. IU.—^Knaus v. Chicago Title & 
Trust Co., 7 N.E.2d 298, 300, 365 
111. 588, citing Corpxis Juris —^Fin- 
len V. Skelly, 141 N.E. 388, 392, 
310 111. 170, citing Corpus Juris. 

Pa.—In re Helfernan, 184 A. 286, 287, 
131 Pa. 544, quoting Corpus JUris. 
R.I.—^Kelley v. City Council of City 
of Cranston, 1 A.2d 185. 

15 C.J. p 736 note 1. 

16. U.S.—^Murrell v. Stock Growers' 
Nat. Bank of Cheyenne, C.C.A. 
Wyo., 74 P.2d 827. 

Ga.—^Kaiser v. Kaiser, <173 S.B. 688, 
178 Ga. 366. 

111.—^Knaus v, Chicago Title & Trust 
Co., 7 N.B,2d 298, 300, 365 111. 588, 
citing Corpus Juris —Finlen v. 
Skelly, 141 N.E. 388, 392, 310 111. 
170, Cltmg Corpus Juris. 

N.T.—^Mulligan v. Bond & Mortgage 
GuaraTntee Co., 184 N.T.S. 429, 193 
App.Div. 741. 

Pa.—In re Heffernan, 184 A. 2^6, 287, 
121 Pa. 544, quoting Corpus Juris. 
15 C.J. p 736 note 2. 
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A party has the legal right to bring his action in 
any court which has jurisdiction of the subject mat- 
ter and can obtain jurisdiction of the parti es. 

The subject matter of a suit, when reference is 
made to questions of jurisdiction, means the nature 
of the cause of action, and the relfef sought.^^ 

Breadth of cause of action. A cause of action 
may, within the court^s subjects of jurisdiction, be 
as broad as parties make it by pleadings, argument, 
or evidence admitted without objection; but be- 
yond that the court^s determination is coram non 
judice.^® 

Where a complaint sets up several different caus- 
es of action, of some of which the court has juris¬ 
diction and of others not, the case may be tried as 
to those of which the court has jurisdiction,^® al- 
though no judgment can be rendered upon the 
cause of action which is outside the jurisdiction of 
the court. 2 t 

c. Gontentions Originating in Unlawfnl Trans- 

actions 

Jurisdiction of an action Is not affected by the fact 
that the wrongdoer was actlng without authority of 
law. 

While it has been said that courts of justice will 
not assume jurisdiction of contentions originating 
in imlawful purposes or transactions,^^ jurisdiction 
of an action will not be affected by the fact that the 
wrongdoer was acting without authority of law.23 

d. Power to Pnforce Determination 

Power to enforce Its determination is not essentiai 
to the Jurisdiction of the court, 

While some definitions of jurisdiction as discuss- 
ed supra § 15 include or have included the power 


to enforce the judgment of decree, it is not as a 
rule regarded as essentiai that the court posscss 
the power of execution or be able to carry into ef- 
fect thcrelief grantcd in the determination of the 
litigation in order that it may have jurisdiction.24 
It is proper for a court to decline to exercise ju¬ 
risdiction intended to be complete, whore it has no 
power to enforce its determination,25 and, as stated 
infra § 43, in actions in rem, where the property is 
. outside the limits of the court’s controi and its proc- 
ess cannot reach the locus in quo, the court has no 
jurisdiction. 

§ 36. Advisory Opinions 

In the absence of constitutional or statutory provl- 
slons authorizing them courts have no Jurisdiction to 
render advisory opinions. 

In the American colonics, the rendition of ad¬ 
visory opinions was occasionally practice<i; but an 
attempt made at the framing of the fedcral consti- 
tution to incorporate therein a provision perpetuat- 
ing the practice was unsuccessful, and althoiigh no 
contrary provision was adopted, nor even the dis- 
tributive clause which appears in so many state con- 
stitutions, advisory opinions have never been given 
under the fedcral System. A refusa! by the judges 
of the supreme court to comply with a request liy 
President Washington for a construction of the 
treaty with France appears to have settied the point 
for that jurisdiction. In the state.<5 the familiar con¬ 
stitutional clause which requires the separation of 
governmcntal powcrs has been hcld impHedIy to 
prohibit the rendition of advisory opinions, ami the 
attitude of the judiciary has gcnerally ht^cn unfa- 
vorablc to the practice.*® Where advisory power is 
not given by the organic law it cannot !>e conferred 
by the Icgislaturc.**^ 


Thjb teflt of Jurtodlctioa is wheth- 
«r the tribunal had the power to 
enter on the Ingulry, and not wheth- 
er Its methods were regular, Its 
flndings riffht, or its conclusions In 
accordance with the law.—^Malone v. 
Meres, 109 So. 677, 686, 91 Fla. 709, 
auotinff Ooxpiu Jliris—15 C.J. p 736 
note 2 [a]. 

17, Ind.—State v. Killlgrrew, 174 N. 
SI. 808, 809, quoting Oozpns Jnrls. 

15 C.J. p 736 note 3. 

18. Fla.—State ex rei. Washburn v. 
Hutchins, 135 So. 298, 101 Fla. 778. 

N.D.—^Patterson Land Co, v. Lynn, 
176 N.W. 211, 44 N.D. 261, denying 
motion to vacate declslon 147 N.W. 
2B6. 27 N.D. 891, 

ThB matter la dlepiite 
The *'subject-matter of a suit’* re¬ 
fers to the cause, the object or 
thing In dispute, and, when applied 
to an action where conflicting clalms 


to realty are in issue, it is synony- 
mous with the real property itself.— 
Patterson Land Co. v. Lynn, supra. 

19. Wls.—Cowle V. Strohmoyer, 136 
N.W. 966, 137 N.W. 778, 160 Wls. 
401. 

20. Tex.-—Capital Oil & Oas Co. v. 
Casey, Civ.App.. 299 S.W. 406, 468, 
ciling Oexpus Xorls. 

16 C.J. p 736 note 6. 

21. Tex.—Capital Oil & Gas Co. v. 
Casey, supra, clting Corpus Jtizls. 

15 C.J. p 786 noto 6. 

22. La.—Fabacher v. Bryant, 16 So. 
181. 46 La.Ann. 820. 

23. XT.S.—Baltimore & O. R. Co. v, 
Meyers, Ind., 62 F. 367, 10 C.C.A. 
485. 

15 C.J. p 786 note 49. 

XT.S.—^Dexter Sc Carpenter v, 
Kungllg Jarnvagsstyrelsen, aC.A. 
N.T., 43 F.2d 706, certiorari denled 

46 


61 S.Ct. 181, 282 U.a «96. 76 X*®d. 
789. 

Conn.—Merrill v. Morrlll, 77 A. l, 83 
Oonn. 479. 

However, it has said that the 
guestion of Jurisdiction has as its 
primary, theoretical basis of solu- 
tion power of tribunal to enforce Us 
judgment or deerwe, elther In per¬ 
sonam or in rem.—In re X>e!laun*s 
Will, 293 N.y.S. 836, 162 MIsc. UL 
25. La.—State v. Xorth .american 
Land, otc., Co.. 31 So. 172. 106 La. 
631, 87 Am.S.lL 309. 

2a. Tex,—Morrow v, Corbin. 62 S. 
W.2d 641. 646, 122 Tex. 5B3, <iuot- 
Ing Corpiu Jnxis. 

Advisory opinions; 

Of appellato courts of partlcular 
States see infra 314-486. 
Under constitutional provSsIons see 
Constitutional Law f 169, 

27. Tex.—Wrlght v. San Jaotnto 
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§ 37- Place Where Cause of Aetion Accrues 

Other elements belng present, the place where the 
cause of action accrues may deterniine Jurisdiction. 

Other elements being present, jurisdiction may be 
determined by the place where an injury is receiv- 
ed,^® whether the injury be to the person,®® or to 
real®® or personal®^ property. The courts of a 
state where a contract was to be performed and the 
breach occurred have jurisdiction of an action on 
the contract,®® although the contract was made in 
another state;®® but it is also held that the courts 
of the place where the contract is made may have 
jurisdiction of an action thereon.®^ A cause of ac¬ 
tion on an implied obligation arises where the mat- 
ters from which the obligation is implied occur.®® 

If the remedy is purely statutory it is applicable 
only to cases where the circumstances that warrant 
it have occurred within the jurisdiction of the 
state,®® and if neither the person nor the subject 
matter is. within the jurisdiction of the court it has 
no power over them.®*^ These rules are not how- 


ever exclusive in a general sense, for, if there is 
something to which the jurisdiction can attach, the 
court will take cogni 2 ance of the action even though 
other matters are involved which of themselves are 
without the limitation of the court^s power, between 
which and the question of jurisdiction of defendant 
or of the property or subject matter there may be, 
and frequently is, a distinction.®® 

§ 38. Local and Transitory Actions in Gen¬ 
eral 

Where the cause of action le necessarii/ local the ter- 
ritorlal Jurisdiction Is exclusive; but transitory actions 
may be brought In any state reg‘ard(e8s of* where the 
cause of action arose, provided, of course, that other 
necessary conditions for the court to aot are fulfUled. 

Where a cause of action is necessarily local the 
territorial jurisdiction will be exclusive.®® The 
characteristic feature of a transitory action is that 
the right of action follows the person of defend¬ 
ant.^® Transitory actions are not confined to any 
particular state and hence, where a cause of ac- 


Trust Co., 62 S.W.2d 662, 122 Tex. 
682—Moprow v. Corbin, 62 S.W.2d 
641» 122 Tex. 663. 

Tliere oasi be ao devolutLoip, of 
power on the state courts to render 
advlsory oplnions, instructing or dl- 
recting former state offleers whether 
they are or are not legally deposed» 
or glving conflrmatlon to the as- 
sumed authority of new commission- 
ers.—City of New Tork v, McAneny, 
190 N.y.S. 87, 116 Misc. 433. 

sa S.C.—Knlght V. Fldelity & Cas- 
ualty Co. of New York, 192 S.H. 
558, 184 S.C. 362. 

15 C.J, p 738 note 9, 

29. Okl.—Chicago, ete,, B. Co. v. Mc- 
Intire, 119 P. 1008, 29 OkL 797. 

16 CJ. p 736 note 10. 

30. U.S.—^Potoxnac Milllng & Ice Co. 
V. Baltlmore & O. B. Co., D.C.Md., 
217 F. 666. 

15 C.J. P 736 note 11. 

ZnjTiry in state from oanse ontslde 
the state 

Where a locomotlve at or near the 
Kansas-Oklahoma state Une sets flre 
to property in Oklahoma, the cause 
of action arises in Oklahoma; and 
It Is Immaterial whether the englne 
was in Kansas, or on the state Une, 
or in Oklahoma. when the «scaping 
sparks from the englne set flre to the 
property.—Otey v. Midland Valley B. 
Co., 197 P. 203, 108 Kan. 766, 

Action as local’or transitory see In¬ 
fra i 47. 

31. Va.—Chesapeake, etc., R. Co. v. 


American Fxch. Bank, 23 S.E. 935, 
92 Va. 496, 44 L..B.A. 449. 

15 O.J. p 736 note 12. 

32 . La—^French v. Axtlstic Fumi- 
ture Co., 139 So. 307, 178 La 982. 

16 C.Jr. p 736 nojte 13. 

AcooTint against forelgn dehtox 
Where a commission merchant do- 
Ing business in one state sued his 
corraspondent, llying In another 
state, for a balance of account, the 
cause of action was regarded as ac- 
crulng In the state in which the 
merchant did' business.—CooUdge v. 
Poor, 16 Mass. 427. 

Aotlon on note 

Cause of action for default on 
Maine clty's notes payable in Massa- 
chusetts arose in Massachusetts, as 
regards Jurisdiction of action agalnst 
City.—^National Shawmut Bank of 
Boston V. City of Waterville, Me„ 
189 N.E. 92, 2S6 Mass. 252. 

Belay of frelght 

Cauaes of action against Corpora¬ 
tion for damages for delay of frelght 
dellverable within state arose with¬ 
in state,—Hewitt v. Canadian Pac. 
Ry. Co., 207 N.Y.S. 797, 124 Misc. 186, 
afflrmed 207 N.Y.S. 851. 

33. U.S.— V, S. Graphite Co. v. Pa¬ 
cific Graphite Co., C.C.Mich., 68 F. 
442. 

15 C.J. P 786 note 1,4- 

34. Tex.—^Western Union Tei Co. v. 

Clark, 88 S.W. 225, 14 Tex.Clv. 
App. 663. ,, 

15 C. J. p 786 note 16. 

Xnjory to passanger 

U.S.—Chatters v. XiOUlsvUle & N. 
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B. Co., D.C.Iia., 17 F.2d 305, afflrm- 
ed, C.C.A., Louisville & N. R. Co. 

V. Chatters, 26 P.2d 403, certiorari 
granted Chatters v. Louisville & 
N, B. Co., 49 S.Ct, 26, 278* U.S. 690, 
73 L.Ed. 523, reversed on other 
grpunds, 49 S.Ct. 329, 279 U.S. 820, 
78 Ii.Bd. 711. 

35. Ind-—^Runkle v. Pullin, 97 N.E. 

956, 49 Ind.App. €19. 

33. Miss.—^Nations v. Alvis, 13 Miss. 
338. 

37. Mo.—State v. Barnett, 149 S.W. 
311, 245 Mo. 99. 

16 C.J. P 737 note 18. 

38. Mich.—^Detrolt Lumber Co. v. 
The Petrei, 117 N.W. 80, 163 Mich. 
528. 

16 C.J. p 737 note 19. 

Aotlon against Corporation 
The Corporation court of a City 
has Jurisdiction of actions against a 
Corporation whose Principal office 
is within the corporate llmlts of the 
City without reference to where the 
cause of action arose.—^Builders’ 
Supply Co. of Hopewell v. Piedmont 
Lumber Co., 94 S.FL 98$, 122 Va. 
225. 

89. N.M.—^Flre Assoc. v. Patton, 107 
P. 679, 16 N.M. 304, 27 L.B.A..N.S.. 
420. 

15 C.J. P 737 note 21. 

40. Tenn.—Brown v. Brown, 296 S. 

W. 366, 166 Tena. 630. 

4L U.S,—^Barrow S. S. Co. v. Kane, 
N.Y., 18 S.Ct. 626, 170 U.S, 100, 
42 LuEd. 964. 

16 C.J. p 737 note 22. 
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tion is transitory in its nature, the courts of a state 
may assume jurisdiction thereof, although it may 
be based on an act done in another state^^ qj- coun- 
try.^3 Accordingly, a right of action which has ac- 
crued in one state will be enforced in the courts of 
another, unless prohibited by law, or unless it is 
against morais or natural justice, or unless it is 
against the general interests of-the citizens of that 
state.^^ An act of omission which gives rise to no 
cause of action in the jurisdiction where it occurred 
cannot be the basis of an action in another state.^® 
Relief will be granted only to such extent as the 
right asserted is not violative of the public policy of 
the state whose jurisdiction is invoked>® 

§ 39. Character of Actions as Local or Trans¬ 
itory in General 

Where a cause of action can arise fn one place onlyt 
the action Is local; otherwlse It is transitory. 

Where a cause of action can arise in one place 
only, the action is local but if the cause of ac¬ 
tion is one which might arise anywhere the action 
is transitory,^* 


The Principal question involved determines the 
nature of an action as transitory or otherwise,^* 

The lex fori governs in determining whether an 
action is local or transitory;®® and hcnce where a 
cause of action arising in another state is deemed 
to be transitory in the state where an action there- 
on is brought, such action may be maintaincd, al¬ 
though the cause of action would bc deemed local in 
the state where it arose,®^ 

§ 40. Personal Actions in General 

In general, personal actions are transitory. 

As a general rule, personal actions are transitory 
and may be entertained wherever jurisdiction of the 
parties can be maintained.®* 

§ 41. Actions on Contract 

As a general rule, actions on contracta are transitory 
and may be brought wherever Jurisdiction of the parties 
can be obtalned. 

An action on contract is as a general rule transi¬ 
tory,®* and may be entertained wherever jurisdic- 


4S. U.S.—^Mauser v. Union Pac. R. 
Co., D.aCal., 243 P. 274. 

Ala.—Hali V. Mllllgan, 128 So. 438, 
221 Ala. 238, 69 A.L.R. 618—Weav- 
er V. Alabaxna Great Southern R. 
Co., 76 So. 364, 200 Ala. 432. 

Conn.—^Hartford Accident & Indem- 
nlty Co. T. Bemblum, 191 A, 642, 
122 Conn. 583. 

Ind.—^Dodgrem .Corporation v. D. D. 
Murphy Shows, 183' N.B, 699, 96 
Ind.App. 325, rehearing denied 186 
N.E. 16§, 96 TndApp. 325. 

Me.—^Poss V, Richards, 139 A. 313, 
126 Me. 419. 

Mo.—Harbla v. Cudahy Packing Co., 
241 S.W. 960, 211 Mo.App. 188, 
transferred, Sup„ 223 S.W. 678, and 
certiorari quashed State ex rei. 
Harbis v. Trimble, 238 S.W. 809, 
292 Mo. 323. 

N.H.—^Emery v» Hovey, 168 A 322 84 
N.H. 499. 

N.Y.-^Baltlmore Mail S. S. Co. v. 
Fawcelt, 199 N.B. 628, 269 N.T. 
879, 104 AL.R. 1068, conformed lo 
287 N.T.S. 169, 247 App.Div. 739, 
certiorari denied Madsen v. Balti- 
more Mail S. S. Co., 56 S.Ct. 989, 
298 US. 675, 80 L.Bd. 1396. 

Vt—Brown v. Perry, 156 A. 910, 104 
Vt 66. 

15 C.J. p 737 note 28. 

Actions under laws of olher States 
or countries see infra H 70-72. 

43. U.S.—^Barrow SS, Co. v. Kane, 
N.Y., 18 S.Ct. 626, 170 U.S. lOO. 42 
L.Ed. 964. 

16 C.J. p 738 note 24. 

44 . U.S.—^Theoktlstou v. Panama R. 
Co., C.C.ACanal Zone, 6 P.2d 116, 
certiorari denied Panama R. Co! 


V, Theoktistou, 46 S.Ct. 26, 269 U. 
S. 669, 70 L.Ed. 416. 

NT.C.—Ingle V. Gassady, 181 S.B. 662, 
208 N.a 497, 

16 C.J. p 738 note 25. 

45. U.S.—Smilh V. Condjry, D.C., 1 
How. 28, 11 U.Bd. 85. 

15 G.J. p 738 n'ote 28. 

46. N.Y.—^Hutchinson v. Ward, 85 
N.B. 390, 192 N.T. 375, 127 Am.S. 
R. 909, reversing 103 N.Y.S. 1129, 
118 App.Div. 910. 

47. Idaho.—Taylor v. Sommers 
Bros. Match Co., 204 P. 472, 35 
Idaho 30, 42 A.L.R. 189, 

15 C.J. p 738 note 31. 

Oo&lismpt proeeedlng 
Idaho.—Greene v. Bdgington, 214 P. 
751, 37 Idaho 1. 

Overflow of oonal 

An action for injuries to barges 
from the overflow of a canal is looal, 
not transitory.—^Moyer v. Ohena- 
peaJke & Delaware Canal Co., 12 
Phila., Pa., 400, 36 Lcg.lnt. 144, 

48. Idaho.—Taylor v. Sommt»r8 

Bros. Match Co., 204 P. 472 35 

Idaho 30, 42 A.L,lt. 189. 

15 aj. p 738 note 32. 

49. D.C.—Columbia Nat. Sand 
Drcdging Co. v. Morton,* 28 App. 
D,C. 288, 7 D.R.A.N.S., 114, 8 Ann. 
Cas. 611. 

Action oxL adxolxiisfrator^s bond 
The *%ubject of an action” against 
surety on bond of administrator was 
the llability of the adihlnistrator and 
was located in' a North Carolina 
counly in which the admhiistrailon 
proceedings had been institutod as 
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respocts statutory necessity that 
ca.ae be trifd In rounty in which 
subjeci or some part thcrcof 1 m altu- 
ated and whoHy within th«* Jurisdic¬ 
tion of the c‘ourt« of North Carolina 
Ho that South f'!nrolinH court had no 
Jurisdiction,—Knight v. Kidclify & 
Casuulty Co, Spw York, 192 S.B. 
66«, 184 «.C. 263. 

50. U.S,—Potomac anillng ih Icc 
V. Baltimorc & (\ u. U.C.Md. 
217 P. 665. 

La,—v. Barclay, 4 )[#a..\nn. 
63. 

5X. L»a.—Hohn<*K v, Barclay, #u- 
prti. 

Statutory provisious as to vouuo 

That Louisiana statute giving an 
injurcd person a right dircct ac¬ 
tion against Insurcr unii«*r Ilahility 
policy also prt»vldvd that such ac¬ 
tion could hc Itnaiglit in parish 
whtTc Injury occurrc*a or instirt^d had 
his domidlc <tid not n»ralcr stat¬ 
ute local,—ISurkctt v, Indcm- 

nity Oo., iKX «o. 316, 1S2 Miss. 423. 

52. N.ir.—McDutfcc V, Porttand 4;* 
R R, R Co., 62 N.H. 430, 13 Am. 
R. 72. 

15 C.J. p 73« note 36. 

Bnit to euforoo «xprest tra*t is n 
“transitory action” in personam, aml 
can bc brought anywl»crc that Ju¬ 
risdiction may 1 m* had of iwrtiCH, - 
Townscnd v. H»>Hcnbaum, «0 l*,2d 
251, 187 Wash. 372. 

63. Ala.—Do Kalb (?ounty v, Mc- 
Claln, 78 So, 961. 26 1 Ala. 566, 

Ark.—^American Jty. Mxprt^Hs t’o, v. 
H. Rouw Co., 294 S,W. 4ia, 173 
Ark. 810.' 
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tion of the parties can be obtained,®^ regardless of 
where the contract was made®5 or where it was to 
be performed.5^ 

§ 42. Actions for Tort 

Actions for tort are as a rule transitory, and may be 
brought !n any Jurisdictioni uniess contrary to publlc 
pollcy. 

An action for tort is as a rule transitory,^? and 
may be entertained wherever jurisdiction o£ the 


parties can be obtained,®® uniess public policy for- 
bids,5^ although the act or omission complained of 
occurred in another state®® or country®^ wliose laws 
are dissimilar to the laws of the forum,notwith- 
standing plaintiff might also have sued in the state 
or country where the act or omission complained of 
occurred.®® 

Jurisdiction may thus be entertained of an action 
to recover for personal injury,®^ for wrongfully 


Me,—In re Neely’s Estate, 1 A.2d 
772, 136 Me. 79. 

N.Y.—Clark Plastering Co. v. Sea- 
board Surety Co., 182 N.E. 71. 269 
N.T. 424, 86 A.L.R. 846, reversing 
257 N.T.S. 376, 236 App.Div. 444, 
and dismisslng: appeal 267 N.Y.S. 
469. 236 App.Div. 449, reversing 
260 N.T.S. 468, 237 App.Div 274, 
motion denied 260 N.Y.S. 973, 237 
App.Div. 807—Cotnareanu v. 
Woods, 278 N.T.S, 689, 16B Misc. 
95. 

16 C.J. p 739 note 38. 

54. N.T.—Sliosberg v. New York 
Life Ins., 216 N.Y.S. 215, 217 App. 
Dlv. 67, afflrmed 155 N.E. 749, 244 
N,Y, 482. and 165 N.E. 913, 244 N. 
T. 599, answenngr certifled Quea- 
tions 216 N.Y.S. 917, 217 App Div. 
742—^Franklin Soa for Home Bldg. 
and Sav. v. Weseman, 293 N.T.S. 
909. 162 Misc. 109. 

Tex-—Southern Surety Co. v. Illinois 
■Powder Mfff. Co., Clv.App., 81 S. 
W.2d 314. 

Utah.—Steed v. Harvey, 64 P. 1011, 
18 Utah 367, 72 Am,S.R. 789. 

15 C.J. P 739 note 39. 

Parttcnlar actions wlthln rule 

(1) Action by doctor to recover 
from employer*s Institer for Services 
reftdered employee, based on settle- 
ment with employee.—^Employers' 
Casualty Co. v. Ponton, Tex.Civ.App., 
41 S.W.2d 147. 

(2) Action on conditlonal sales 
contract.—Floor v. Mitchell, 41 P.2d 
281. 86 Utah 203. 

(8) Action on open account for 
g^oods sold and deUvered.—Shiatte v. 
Singer Mfg. Co., 125 A. 429, 81 N.H. 
294. 

(4) Action on public contractores 
bond.—First Nat. Bank v. Capies, C. 
CA.Tex., 17 3F.2d 87. 

(5) Actions on Insurance poUcies. 
111.—Illinois Life Ins. Co, v. Pren- 

tiss, 11*5 N.E. 654, 277 111. 383. 

Mo.—ttoward Undertaking Co. v. Fl- 
dellty Life Asa’n, App., 59 S.W. 
2d 746, reheaxing denied 60 S.W.2d 

1018. j 

(6) Suit for rent due on premises 
tn Texas brpught by landlord not 
seeklng lien for rent.—Upson v. Rob- 
Ison, 17 S.W.2d 305, 179 Ark. 600. 

(7) Payee o£ note .is entitled to' 
bring action for balance due thereon 
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agalnst resident makers, although 
note was secured by trust deed on 
land in another state, notwithstand- 
ing courts of state are wlthout ju¬ 
risdiction to entertain suit involvlng 
tltle to land located In another state 
or to order sale of such land.—^Pl- 
delity-Bankers Trust Co. v. Little, 
181 S.E. 913. 178 S.C. 133. 

(8) That truatees of Corporation 
sued for debt had no property or 
aasets of Corporation dld not de- 
prive court of Jurisdiction of sub- 
ject matter.—Q-ilna v. Barker, 264 P. 
174, 78 Mont. 857. 

State statute pxohlbltlag daflolau- 
oy judgment in action to foreclose 
mortgage securlng bond, limlting 
time for suit on bond after fore- 
closure, authorizing redemption of 
property after entry of deflclency 
judgment in such suit and reaulrlng 
lis pendens notlce before commenc- 
ing suit, held not to preclude action 
on bond outslde state; such action 
belng transitoi-y.—^Hackensack Trust 
Co. V. Voigt, C.C.A.N.Y., 75 P.2d 270. 
65. Mich.—Mlllar v. Hilto*i, 165 N. 

W. 574, 189 Mlch. 635. 

15 C.J. p 739 note 40. 

56. Okl.—Hays v. Klng, 143 P. 1142, 
44 OkL 180. 

15 C.J. p 739 note 41. 

67. U.S.—Chase v. Ormsby, C.C.A- 
Pa., 66 F.2d 521, reversing, D.C., 3 
F.Supp. 680, certiorari granted 
Ormsby v. Chase, 54 S.Ct. 52, 290 
U.S. 609, 78 L.Ed. 533, reversed 
on other grounds 54 S.Ct. 211, 290 
U.S. 387, 78 L.Bd. 378, 92 A.L.R. 
1499—^Mann v. Pacific Atlantic S. 
S. Co., D,C.N.Y., 10 F.Supp. 527. 
Del.—Skillman v. Conner, Super., 
193 A. 563. 

La.—^Natalbany Lumber Co. v. Mc- 
Graw, 178 So. 377, 188 La. 863, fol- 
lowed in Daniels v. McGraw, 178 
So. 380, 188 La. 874. 

Mass.—^Pinson v, Potter* 10 N.E.2d 
136. 

N.Y.—Gregonls v. Philadelphia & 
Reading Coal ’& Iron Co., 235 N.T. 
162, l'S9 N.E. 223, 32 A.L.R. 1, re- 
versing 176 N.T.S. 901, 188 App. 
Div. 975—^Domres v. Storms, 260 
N.Y.S. 385, 236 App.Div. 630, re- 
argument and motion denied 261 
N.T.S. .1037, 238 App.Div. 765— 
Consumers’ Lumber Co. v. Lincoln, 

. 233 N.Y.S. 530, 225 App.Div, 484— 

A9- 


Ferguson v. Harder, 252 N.T.S. 
783, 141 Misc. 466. 

15 C.J. P 739 note 44. 
sa U.S.—Mann v. Pacific Atlantic 
S. S. Co.. D.C.N.T., 10 F.Supp. 627. 
Cal.—^Loranger v. Nadeau, 10 P.2d 
63, 215 CaL 362. 84 A.L.R. 1264. 

La.—Natalbany Lumber Co. v. Mc¬ 
Graw, 178 So. 377, 188 La. 868, fol- 
lowed in Daniels v. McGraw, 178 
So. 380, 188 La. 874. 

N.T.—Gregonls v. Philadelphia & 
Reading Coal & Iron Co.. 139 N.E. 
223, 235 N.T. 162, 82 A.L.R. 1. re¬ 
versing 176 N.T.S. 901. 188 App. 
Div. 976—^Ferguson v. Harder, 252 
N.T.S. 788, 141 Misc. 466. 

Tenn.—Brown v. Hagan, 14 Tenn- 
App. 251. 

15 C.J. P 739 note 45. 

Tort aotions ogaiust foreigu oorpora- 
tions 

General jurisdiction Of state courts 
extends to transitory actions against 
foreign corporatlons where sub ject 
of action is tort committed outaide 
of state, If plalntlffs are resldents of 
state at time action is commenced, 
uniess unreasonable burden is placed 
on interstate or foreign commerce, 
—Rojzenblltt v. Pollsh Trans-Atlan- 
tlc Shlpplng Co., 293 N.Y.S. 79, 162 
Misc. 251. 

59. Oonn.—^Kranke v. American Fa- 
brics Co., 151 A 312, 112 Conn. 
58. 

60. Conn.—^Kranke v. American Pa- 
brics Co., supra. 

15 C.J. P 740 note 46. 

6L Tex,—^Mendlola v. Gonzalea, Civ. 
App., 185 S.W. 389. 

16 C.J. P 740 note 47. 

62. Tex.—Morgan’s Loulsiana, etc., 

R. , etc., Co. V. Street, 122 S.W. 
270, 57 Tex.Clv.App. 194. 

63. U.S.-^Bvey v. Mexican Cent. R. 
Co., Tex., 81 F., 294, 26 C.aA 407, 
38 L.R.A 887. 

15 C.J. P 740 note 49. 

Actions under laws of other States 
or countries see infra §§ 70-72. 

64h U.S.—Ormsby v. Chase, Pa., 54 

S. Ct. 211, 290 U.S. 887, 78 L.Ed. 
378, 92 A.L.R. 1499, reversing, C. 
C.A, 65 P.2d 621, reversing, D.C., 
8 F.Supp. 680, certiorart granted 
Ormsby v. Chase, 64 S.Ct. 52, 290 
U.S. 609, 78 L.Ed. 533—Atchison, 

T. & S. F. Ry* Co. .v. WeekS, D.a. 
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causin^ death.65 for assault and battery,®® for 
wrongful arrest and imprisonment,®'^ for malicious 
prosecution,®® for slander®® or for fraud or 

deceit,7l for unfair competition,'^^ for negligence re- 
sulting in the derailment of a train,*^® or for failure 
to deliver a telegram.^^ 

Such jurisdiction rests merely upon comity and 
may be declined under proper circumstances.'^® 

If there is no right of action in the state where the 
injury occurredj there can be no recovery therefor 
in anolher state, although such a recovery would be 
warranted if the act or omission had occurred in the 
state of the forum. 

Where a river or stream forms the boundary be- 
tween two States, the courts of either state have 
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concurrent jurisdiction over an action for personal 
injuries occurring on the streain.*^^ 

§ 43. Jurisdiction o£ the Res or Property 

Jurisdiction over the res or property is the power of 
the court over the thing before It wlthout regard to 
the persons who may be Interested In It. Where the res 
Is present wlthin its territorlal Jurisdiction the court 
may adjudicate with regard to It» and may determino the 
obligatione of a nonresident; but the court has no juris¬ 
diction of an action In rem where the property in con- 
troversy lies wlthout the territorlal llmits of Its Jurisdic¬ 
tion. 

Jurisdiction over the res or property is the power 
of a court over the thing before it, withimt regard 
to the persons who may be interested thercin,"# and 
the presence of the res within the territorial domin- 
ion of the sovereign power under aiithority of 
which the court acts may confer such jurisdiction.''® 


COURTS 


Teae.. 248 F. 970, reveraed or. oth- 
er gfrounds 254 F*. 613, 166 C.C.A. 
71, in which certiorari is denled 
Weeks v. Atchlson, T. S. F. R. 
Co., 39 S.Ct. 259, 249 U.S. 602, 63 
LJBJd. 797. 

Ark.—Tocaey v. St. Louis-San Fran- 
cisco Ry. Co., 37 S.W.2d 694, 183 
Ark. 601. 

Cal.—Roberts v. Dunsmuir, 16 P. 
782,' 76 Cal. 203—^Hudson v. Von 
Hamm, 269 P. 874, 86 Cal.App. 
823. 

Oonn.—Pine v. Wencke, 169 A. 68, 
117 Conn. 688—Orr v. Ahern, 189 A. 
691, 107 Conn. 174. 

111.—Opp V. Pryor, 128 N.B. 680, 294 
111. 638—Swanson v. Moline, R. 1. 
& E. Tractlon Co., 204 llLApp. 
144. 

La.—^Williams v. Pope Mfg. Co., 27 
So. 851, 62 La.Ann. 1417, 78 Am. 
S.R. 390, 60 L.R.A. 816. 

Mass.—^Keegran v. Director General 
of Railroads, 137 N.E. 341, 243 
Mass. 96. 

Neb.—Herrmann v. Framlclln Ice 
Cream Co., 208 N.W. 141, 114 Neb. 
468. 

N-T.—Merta r. Merta, 3 N'.E.2d 697, 
271 N.T. 466, 108 A.L.R. 1120, af- 
flrmlngr 285 N.T.S. 590, 247 App. 
Dlv. 713, afflrmlnfi: 284 N.T.S. 83, 
158 Mlsc. 85—Galner v. Donner, 
261 N.T.a 713, 140 Mlsc. 841. 

Tex.—^Atchlson, T. & S. P. Ry. Co. v. 
Stevens, Clv.App., 192 S.W. 804, 
afflrmed 206 S.W. 921, 109 Tex 
262. 

W-Va.—Poling v. Pollng, 179 S.E. 

604, 116 W.Va. 187. 

Wis.—^Bourestom v. JBourestom, 285 
N.W. 426—^Blngartner v. Illinois 
Steel Co., 68 N.W. 664, 94 Wis. 70. 
59 AnLS.R. 859, 34 L.R.A. 603. 

16 C.J. p 740 note 50. 

BaUzoad oompanles 

(1) A raUroad may be sued for 
injuries to an employee .or a pas- 
senger in a state other thsn that In 
which the accident occurred. 


U.S.—Nonce v. Richmond & D. R.] 
Co.. C.C.N.C., 33 P. 429. 1 

N.J.—Martin v. Lehlgh Valley R. Co.» 

176 A. 666, 114 N.J.Liaw 248. j 
Tex.—St. Louls Southwestem Ry. 
Co. of Texas v. Smitha, 232 S^.W. 
494. 111 Tex 286, afllrmlng, Clv. 
App., 190 S.W. 237. j 

15 C.J. p 740 note 50 [bj. 

(2) An action for injuries to ai 
rallway swltchman, occurring on the 
land belonglng to the United States, 
is transitory and enforccable In the 
state courts.—Schaff v. Ellison, Tex j 
Clv.App., 256 S.W. 680» petition 
dlsmlssed Sumner Sollltt Co. v. Kl- 
lison, 45 S.Ct, 10, 266 U.S. 638, 6$ 
L.Ed. 482. 

6& Ala.—Folkes v. Central of Oeor- 
gla Ry. Co., 80 So. 458, 202 Ala. 
376. 

Ky.—Henry Bickel Co. v. .Wright^s 
AdmX 202 S.W. 672, 180 Ky. 181. 
Mloh.—Petrusha v. Korlnek. 213 N. 

W. 188, 237 Mich. 683. 

Minn.—Peterson v, Chicago, U, Sc Q. 
Ry. Co., 244 N.W. 823, 187 Minn. 
228. 

N.T.—Jensen v. United Air Hne.s 
Tranaport Corporation, 8 N.y.S.2d 
374, 256 App,Div. 611. 

Pa.—Roberts v. Freihofer Baking 
Co., 129 A, 574, 283 Pa. 673. 

15 C.J, p 741 note 61. 

66. Tex—Parker v. Mather, Civ. 
App., 59 S.W.2d 961, error refusod. 

15 C.J. p 741 note 52. 

67. N.H.—Henry v. Sergeant, 13 N. 
K. 821 , 40 Am.D. 146. 

N.T.—Tupper v. Morin, 12 N.T.S. 810, 
25 Abb.N.Cas. 398. 

es. Tex—^Mlssourl, etc., B. Qo. v. 
Craddock, Clv.App., 174 S.W. 966. 

66- N.T. — ^Hull V. Vreeland, 42 Barb. 
643, 18 Abb-Pr. 182. 

16 C.J. p 741 note 65. 

7a Wis.—Morse v. Modem Wood- 
men of America, 164 N.W. 829, 166 
Wis. 194, Ann,Cas.l918D 480. 

16 dJ. p 741 note 56. 
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71. Me.— Fors v. Ulchard», 139 A. 
813, 126 Me. 419. 

N.T.—Ayew V, Wlllard Hawen &. Co.. 
296 N.T.S. 49. 250 App.Div. 59$, 
motion granted 296 N.T.S. 994, 231 
App.I>iv. 7A5, affirmed 12 N.E.2d 
796, 276 N.T. 634. 

15 C.J. p 741 note 57. 

72. N.T.—Morris v. AUstedter, 168 
N.T.S. 1103, 93 Miae. 329. 

15 C.J. p 741 note 53. 

73. Tex,—Southern Pac. Co. v. 
niake, 128 S.W. 66R, 61 TexClv. 
App. 396. 

76fc t^onn.—Penobscot Flsh Co. v. 
Western Union Tei. Co.. 93 A. 341, 
91 Conn. 35. 

15 CJ. p 741 note 60. 

76w Mlch,—an»at Western R. Co. v. 

Miner, 19 Mich. 305. 

15 C.J. p 741 note 61. 

76. Mass.—Davis v, New York, etc., 
R. Co., 9 N.E. 815, 143 Mass. 301, 
58 Am.R. 138. 

15 CJ. p 741 note 62. 

77. Minn,—OpsahI v. Judd, 14 N.W. 
575, 30 Minn, l26, 

Mo.—Sandem v. St. Itouis, ete.. An* 
ohor Line, 10 S.W- 59$, 97 Mo. 26, 
3 L.R.A. 390. 

78. U.S.—In re Antigo Soreen I>oor 
Co., Wis., 123 F. 249, 59 C.O.A. 
243. 

15 C.J. p 794 note 30. 

78w U.S.—Ourry v, MeCanIess, 59 S. 
Ct 900, reversing Nashvllle Trust 
Co. V. Stoke#, Tenn., 118 S.W.2d 
228. 

Cal.—Oulllos V, Parklnson, 268 P. 
636, 204 Cal. 441. 

D.C.—Stem V. Drew, 285 V. 925, 52 
App.D.C. 191. 

Oa.—Sweat v. Arllne, 197 S.E. 893. 
186 Ga. 460—Sirmans v. l^oweli» 
192 S.E. 823, 184 Oa. 693. 

Ind.—Joyce v. Booquin, 150 N.EL 316» 
84 Ind.App. 188. 

La.—First Nat. Bank v. Lagrone, 117 
So. 741, 166 La. 826—Martel Syn- 
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dicate v. Block, 98 So. 400, 164 La. 
860. 

Mlnn.—First Trust Co. of St. Paul v. 
Matheson, N.W. 1, 187 Minn. 
468. 87 A.L.R, 478. 

N.T.—^McKennell v, Payne, 189 N.T. 

S. 7, 197 App.Dlv. 340. 

Okl.—^Whitehead v. Cox, 218 P. 867, 
96 Okl. 198, 

S.D.—Berge v. Tellow Mfg. Accept- 
ance Corporation, 232 N.W. 45 67 
S.D. 306, 

15 aJ. P 794 note 81. 

Assets of dlssolved forelgn, ooxpora-b 
tion 

N.Y.—^Moscow Pire Ins. Co. of Moa- 
cow, Russla, V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
268 App.Dlv. 710, and 1 N.Y,S.2d 
641, 263 App.Div. 710. afflrmed 8 
N.Y.S.2d 668, 253 App.Div. 644. 

Trust property Iu Jurlsdlctlou 
Fla.—Reiner v. Fldelity Union Trust 
Co., 8 A.2d 3 76, 126 N.J.Eq. 78. 
Wis.—^Laughlin v. Wells Bldg. Co., 
171 N.W. 755, 169 Wis. 60. 

Delits and olioseis la aetloa 

(1) As regards jurisdlction of 
state courts, the situs of a chose 
in actlon is ordinarily at the resi- 
dence of the creditor or holder there- 
of.—^Title Ina & Trust Co. v. North¬ 
western Long-Distance Telephone 
Co., 178 P. 261, 88 Or. 666. 

(2) A debt, whlch is a mere forced 
relation between parties, is Incapa- 
ble of location or actual situs.— 
Redzina v. Provident Inst for Sav- 
ings in Jersey City, 125 A. 133, 96 
N.J.Eq. 346, affirmlng 12l A. 619, 1 
N.J.Misc. 384. 

(3) Debts being intangible have no 
strlctly legal situs, although for most 
purposes they are glven situs of 
creditor.—Parker, Peebies & Knox v. 
National Fire Ins. Co., 160 A. 313, 
111 Conn. 883, 69 A.L.R. 699. 

(4) For purposes of ownershlp, 
creditor’s domicile is delermlnatlon 
of situs of "'debt," which is legal re¬ 
lation between two parties, whlle for 
purposes of collection, debt Is al- 
ways ambulatory and accompanies 
person of debtor.—Robinson v. 
Dana's Estate, 174 A. 772, 87 N.H. 
114. 

(6) A debt owed by the United 
States has no locality at the seat of 
the government, and a state court 
in the state of the creditor’s domi¬ 
cile has jurisdlction to determine 
conflicting claims to the fund be¬ 
tween credltors of.the government'B 
creditor.—Phillips v. Noel Consi. Co., 
266 F. 603, 49 App.D.C. 379, certiorari 
denled 41 S.Ct.- 7, 264 U.S. 681, 66 
L.Ed. 447. 

(6) Aetion of forelgn testamentary 
truslee In lending money to resident 
exeeutors of forelgn decedent created 
debt due to trustee from exeeutors 
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having situs in state.—^Braman v. 
Braman. 268 N.Y.S. 181, 236 App.Div, 
164. 

(7) Debt does not have situs In 
state, and drafts do not give Juris- 
dictlon so that decree respectlng debt 
would bind nonresldent, where debt- 
ors and creditor were nonresidents 
and transactlon took place and debt 
was payable without state.—^Larson 
V. Dubuque Fire & Marine Ins. Co., 
213 N.W. 140, 238 Mlch. 366. 

(8) Respecting suit by Kentucky 
administrator against Texas debtors 
to recover general bank deposit and 
notes representing proceeds of sale 
of Texas land, such choses in ac- 
tion are located In Texas, not Ken¬ 
tucky.—^Robinson v. First Nat. Bank, 

C. G.A.Tex., 55 F.2d 209, afiElrming, 

D. C., 45 F.2d 618. 

(9) While an open account owed 
by a resident debtor to a nonresi- 
dent creditor Is property of the cred¬ 
itor sltuated withln the state over 
whlch the state courts can acquire 
Jurisdlction, where banks withln the 
state had Issued certideates of de¬ 
posit, negotlable in form and not 
charged against any parttcular fund, 
but payable only from their general 
assets, whlch were owned by non- 
restdent banks and held by the own- 
ers outside of the state, the courts 
of the state could not acquire Jurls- 
diotlon over the debts represented by 
such certifleates of deposit.—^Bank of 
Jasper v. First Nat. Bank of Rome, 
Ga.. 42 S.Ct 202, 268 U.S. 113, 66 L. 
Ed. 490, afflnnlng, C.C.A.Fla., First 
Nat. Bank of Rome, Gku, v. First 
Nat. Bank of Jasper, Fla., 264 F. 83, 
88, in whlch certiorari is granted 
Bank of Jasper v. First Nat. Bank 
of Rome, Go., 41 S.Ct 7, 264 U.S, 
622, 66 UEd. 448. 

(10) Nonnegotiable notes, sent by 
the owner to another state for a 
temporary purpose, are not property 
in that state which gave a court 
there jurisdlction to selze and sell 
them in an action In rem, on substi- 
tuted Service.—Sellgmimn v. Mills, 
C.C,A.Iowa^ 25 F.2d 807. 

Btook ia corpoxatloxLS * 

(1) The ownership of stock in a 
Corporation can be settled by the 
courts in the state In which the 
Corporation was organlzed. 

Colo.—Clark v. 0'Donnell. 187 P. 534, 
68 Colo. 279. 

N.J.—Griswold V. Kelly-Springfleld 
Tire Co., 120 A. 324, 94 N.J.Bq. 
803. 

Or.—State ex rei. Methodist Old Peo- 
ple's Home v. Crawford, 80 P.2d 
873, 169 Or. 377. 

Tex.—^B. & A. Drllllng Co, v. Norton, 
CIv.App., 20 S.W.2d 418, reversed 
on other grounda Norton v. B. & A. 
Drllllng Co., Com.App., 34 S.W.2d 
1096. 
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(2) Situs of stocks owned by Illi' 
nols Corporation, pledged to nonresl¬ 
dent banks, accompanied by delivery 
of certideates Is not in Illinois, as 
regards court's Jurisdlction.—Guar- 
anty Trust Co. of New York v. Fen- 
tress, C.C.A.I11., 61 F.2d 329, re- 

versing, D.C., Cherry v. Insull Utllity 
Investments, 68 F.2d 1022. 

(8) Courts of one state cannot im- 
pound, sell, transfer, or In any way 
mcumber corporate stock of foreign 
Corporation. —^B. & A. Drllllng Co. v. 
Norton, 20 S.W.2d 413, reversed on 
other grounds Norton v. B. & A. 
DrilUng Co., Com.App., 34 S.W.2d 
1095. 

(4) Jurisdlction obtalned over Cor¬ 
poration by federal dlstrict court 
dld not give it Jurisdlction to adju¬ 
dicate rights of legatees of such cor- 
poration’s capital stock owned by 
testator and dlstributed to them by 
state probate court.—^Asher v. Bone, 
C.C.A.Idaho, 100 F.2d 316. 

(5) Stock of a Washington Corpo¬ 
ration had ^ situs In Washington, 
but also had a situs In Idaho, where 
owners of stock resided In Idaho 
and adverse clalmanta of the stock 
appeared voluntarily in Idaho court 
and litigated their claims, as rie- 
gards jurisdlction of court.-^Trelnles ' 
V. Sunahine Mining Co., C.CA,.Idaho, 
99 F.2d 661, affirmlng Sunshine Min¬ 
ing Co. V. Treinies, D.C, 19 F.Supp. 
687, certiorari granted Treinies v. 
Sunshine Mining Co*, 69 S.Ct. 489. 

(6) Under R.C.1915 S 1986, de- 
clarlng situs of corporate stock, and 
Rev.Codes 1916 §5 8850, 3866, whlch 
authorlzes substltuted Service, non¬ 
resldent owners of stock in domestic 
Corporation may be brought con- 
stnictively before state court in suit 
to restrain it from voting such stock, 
and court has jurisdlction to enter 
such Injunction on proper showing.— 
Bouree v. Trust Frsmcais 'des Actions 
de la Franco-Wyomlng OU Co., 127 
A. 56, 14 DeLCh. 882. 

(7) New York court had Jurlsdlc- 
tlon to transfer to New York exeeu- 
tora stock certifleates in New York 
of Missourl Corporation maintalning 
transfer office in New York.—Loh- 
man v. Kansaa City Southern Ry. Co., 

38 S.W.2d 117, 826 Mo. 868. 

(8) Presumption exists that certlfl- 
cate evldenclng shares of corporate 
stock followed its owner, and was 
beyond power of court, where owner 
was nonresldent of stata—Iron City 
Sav. Bank v. isaaesen, 164 S.E. 520, 
158 Va. 609. 

16 C.J. p 794 note 31 [h]. 

Undeff Ksntuoky dedLaaratoxy Jndg- 
meiLt acti Circuit court and court of 
appeals on appeal xnay adjudicate 
rights of parties concerning real es¬ 
tate withln Jurisdlction.—Savin v. 
Delaney, 16 S.W.2d 1039, 229 Ky. 226. 
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So where a nonresident has property within the jti- 
risdiction the tribunals af a state may inquire into 
the nature and extent of his obligations, and in con- 
nection therewith may control the disposition of 
such property or may appropriate it to satisfy the 
claims of citizens of the state.®® While in a proper 
case a state court may render a judgment in perso¬ 
nam and control the acts of the parties regarding 
property outside the jurisdiction of the state,if 
a nonresident over whom the court has not other- 
wise obtained jurisdiction has no property in the 
state its courts cannot adjudicate his liability to citi¬ 
zens of the state.®^ In an action in rem, jurisdic¬ 
tion of the court over tHe property, as the siibject 
matter of the suit, attaches at the institution of the 
suit.®® 

A court has no jurisdiction of rights or actions in 
rem where the property in controversy lies withoiit 
the limits of the court’s control and its proccss can¬ 


not reach the locus in quo;®^ and neither jurisdic¬ 
tion nor custody of specific property can be confer- 
red on a court or acquircd by it by the commence- 
ment of a suil which contains no notice, either in 
the pleadings or othes proccedings therein, of any 
purpose to affect such property.®* 

Whcther an action afFectiiig property in another 
jurisdiction shall be entcrtaincd by the courts of a 
different state having jurisdiction is to Iw dctermin- 
ed according to the law of the latter state.®® 

The fact that the property was improperly 
brought within the jurisdiction will not prevcnt the 
attaching of jurisdiction.®^ 

The courts may not cntertain, except by coiisont, 
an action directcd against property of a foreign 
government, which is in its posse.s.sicui umi is des- 
tined for its piiblic use, cxcopt where proceedings 
for the cnforccnicnt of a lien against such prcq>erty 


80. Del.—Shore v. Union Drug Co., 
Ch, 169 a: 871. 

Ga-—Pcndley v. Tumlln, 184 S.E. 283, 
181 Ga. 808. 

Ind.—Joyce v. Bocquln, 160 N.E. 816, 
84 IndApp. 188. 

La.—Coreil v. Evangreline Parish 
Sdhool Board, 107 So. 783, 160 La. 
1011—Vlley V. Wall, 97 So. 409, 
154 La. 221. 

Mich.—Stewart v. Eaton, 283 N.W. 
651, 287 Mich, 466, 120 A.L.R. 
1354. 

Neb.—Salyers Auto Co. v. De Vore, 
217 N.W. 94. 116 Neb. 317, 60 
A.L.R. 694. 

N.T.—Zuhlke v. Prudential Life Ins. 
Co. of Amerloa, 279 N.T.S. 883, 244 
AppDlv. 649—^Rich v. St. John, 
199 N.T.S. 149, 206 AppJDiv. 24 
—Cotnareanu v. WoOds, 278 N.T.S. 
689, 166 'Misc. ^96—Jacobs v. Cen¬ 
tral Vermont Ry. Co., 228 N.T.S. 
705, 132 Misc. 144, afflrmed Ga- 
boury v. Central Vermont R. Co., 
231 N.T.S. 680, 226 App.Div. 146. 
reversed ou other irrounds 165 N.E. 
276, 250 N.T. 238. 

S.a—Ex parte Roddey, 172 S.E. 866, 
171 S.C. 489„ 92 A.L.R. 1430. 

Tex.—Erwin v. Holllday, 112 S.W.2d 
177, 131 Tex. 69, afflrmlng Holll¬ 
day V. Erwin, Civ.App., 85 S.W.2d 
365—^American Soda Fountain Co. 
V. Hairston Drug Co., Civ.App., 62 
S.W.2d 764. 

W.Va.—Patton v. Bicher, 102 S.E, 
124, 86 W.Va. 466. 

15 C.J. p 796 note 34. 

Application of *^obllla se- 

qnuntnr personam” 

The maxim “mobilia sequuntur per¬ 
sonam" la only juristlc formula, 
which cannot destroy fact of physi- 
cal presence of personal property In 
another jurisdiction than that of 


owner*s domicile. It is restrlctod to 
flield within which state, whorein 
such property is found, chooses to 
apply other laws than Its own. Thus 
an owner authorising removal of per- 
sonalty from his domicile or aequi r- 
ing such property elsewhore mu«t 
be deemed to know that It bocom«‘8 
subjcct to laws of jurisdiction* to 
which removod and that nppeal may 
be made lo courts theroof to deter- 
mine conflicUng rights in property, 
The physical presence in state of 
«documents in which infangible per- 
sonal property is merged glves state 
Jurisdiction over Ihem except for Im- 
posltloh of property tax, although 
owner resides in another stnte.— 
Hutchlson V. Ross, 187 N.E. 05, 202 
N.T. 381. 89 A.L.R. 1007, afllrming 
Ross V. Ross, 263 N.T.S. 871, 233 
App.Dly. 626, which reversed 243 
N.T.S. 418, 137 Misc. 796, alBrmed 
Hutchlson V. Ross, 263 N.T.S. 889. 
233 App.Div, 616. Iteargument de- 
nied 188 N.E. 102, 202 N.T. 643, 89 
A.L.R. 1023. 

jBi. Cal.—Guilloz V. Parklnson, 268 
P. 636, 204 Cal. 441. 

Kan.—Illinois Life Ins. Co. v. Toung, 
235 P. 104, 118 Kan. 308, certio¬ 
rari denled Toung v. Stillwell, 40 
S.Ct. 21. 269 U.S. 560, 70 L.Ed, 
412. 

Powers of courts of equity see the 
C.J.S. tltle Equity § «1, also 21 <1.J. 
p 160 note 01-p 153 noto 93, and 
16 C,J. p 744 notes 87, 88. 

82. Mich.—Larson v. Dubuque Pire 
& Marine Ins. Co.. 213 N.W. 140, 
238 Mich. 360. 

Neb.—Salyers Auto Co. v. Do Voro, 

. 217 N.W. 94, 116 Neb. 317, 56 A. 
L.R. 594. 

83. Texi—^Mooro v. McLennan Coun- 

ty, Civ.App., 275, S.W. 478, ' 
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84- IT.S.—TT. S. V. Maek. N.Y., 55 
S.Ct. «13. 296 IT.s. 480, 79 UKd. 
15.59, reversing, C.C.A.. 7.3 R2d 20f», 
which afUrmedl* l>.<^. 0 K.Supp. 
«39. certiorari granted R5 S.Ct. 
646. 294 IT.S. 704. 70 L.Kd. 1239. 
and follovcd in V. S. v. K. & S. 
Motor Transportattim Oo., (\<'.A. 
N.T., 73 K.2d 267. which reversed. 
r).C., 8 F.Supp. «44. 

Plft,—Georgia c^astmlty fV». v. 

nell, 147 So. 267, lao Fla. 290. 
N.T.—Wcstchester Mnrtg, <'i». v. 
Crrand Rapids & I. It. c%».. 158 X.R. 
79, 246 N.T, 191, modifying 219 
N.T.S. 695. 219 App.lUv. 733. which 
modiflcd 213 N.T.S. 593, 126 Misc. 
534, reargument dcnied 159 .V.K. 
643, 246 N.T. 544->'McN:utghton v. 
Droach, 260 N.T.S. 100, 236 App. 
Div, 44«. 

16 C.J, p 796 noto 3.5. 

A xaeohiudo*s Uan on tnnd cannot 
be enforced outside of thi» state 
under whose laws the lien exlst.s 
and where the property is sltuutcd. 
—Iturton-Lingo <\>, v. Patton. N.M.. 
107 l\ 679. 15 N.M. 3<M. 

Raplevln 

Where plaintitTs evidence disclosed 
that pr<»pi*rty sought lo be rcplevied 
was outside state when action wa« 
instituted, court had m» jari.ndi<*tk>n. 
although pb^adinga w«*re silent upon 
<iucstlon of vi*nue «nd defendant «n- 
swered to nicrits.—Martindnlc v. 
Scojt. 16« P. 933, «S t>r. 61«. 

85. U.S,—I^ang v. Choctaw, r>. & 
<1. n. C'o.. Ark., 16« F. 355. «7 
C.t:.A. 307. 

88. Mnss.—Nation.ul Shawinut Unnk 
of Boston V. <'ity «f Watervilie, 
Me„ 189 N.E. 92. 285 Mass. 252. 

87- IT.S,—The D.C.Me.. 3 F.Cas. 

No.1,210. 1 Ware 336- 
16 C:J. p 796 note 37. 
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§ 46 


may be- had without disturbing the possession of 
the goveniment.®* 

§ 44. Actions Relating to Fersonal Property 

Actions relating to peraonal property are as a rule 
transltory. 

Actions relating to personal property are as a rule 
transitory,S9 and hence a court may assume juris- 
diction of an action for injury to,®® or conversion 
of,®^ personal property, notwithstanding the act or 
omission out of which the cause of action arose oc- 
curred in another state. 

In order to maintain an action of tort founded 
upon an injury to personal property, and not upon 
a breach of contract, it is held that the act which 
caused the injury must at least be actionable under 
or punishable by the law of the place where it was 
done.®2 

Motor vehicles being personal property jurisdic- 
tion over them attaches in the territorial limits 
wherein they are found.®® 


§ 45. Actions Relating to Land 

Actions relating to land are as a general rule lo- 
cal actions. Thus, as stated infra § 46, actions or 
suits for the recovery of possession or the deter- 
mination of title are local, as are also action for 
trespass or injury to land, as discussed infra § 47, 
unless the action is in the nature of trover; and ac¬ 
tions on contracts involving land, while generally 
transitory, as shown infra § 48, if based on priv- 
ity of estate must be brought in the state where the 
land lies. 

§ 46. -Recovery of Possession or Deter- 

mination of Title 

Actions for the recovery of the possession of land, 
or to determina tho title to land, are local and must be 
brought in the place where the land lies. 

Ali actions to recover possession of land, as ac¬ 
tions in rem, are essentially local to the state in 
which the land lies,®4 and the same is true where 
the object of the suit is not ostensibly to obtain pos¬ 
session of, but to determine directly the question of 
title to, foreign land,® 5 whether the prpceeding is 


88. XT.S.—The Johnson Llghteragre 
Co. No. 24, D.C.N.J., 231 F. 365. 

89. Tex.—Southwestern Portland Ce¬ 
rnent Co. V. Kezer, Clv.App., 174 S. 
W, 661. 

Aotlon to enfcroe lnnkeeper’8 lUu 
hlUty for loss of haggrage is transl- 
tory.—Fant v. Arhngrton Hotel Co., 
280 S.W. 20, 170 Ark, 440. 

Action for xnoney stolen In Pnllman 
car 

A pas3engrer's action for money 
stolen from his suit case while rid- 
ingr in a PuUman car is transitory, 
and malntalnahle wherever a court 
may be found having jurisdlctlon of 
the parties and the subject-matter. 
—Pullman Co. v. Uribe, Tex.Civ.App., 
226 S.W. 189. 

9a U.S.—^McKenna v. FIsIj:, D.C., 1 
How, 241, 11 UBd. 117. 

Ark.—American Ry. Express Co. v, 
H. Rouw Co., 294 S-W. 416, 174 
Ark. 6. 

Mo.—Burrell CoUlns Brokerase Co. 
V. New York Cent. R. Co., App., 
219'S.W. 106. 

N.C.—MacGovern & Co. v. Atlantic 
Coast L-lne R. Co., 104 S.B. 634, 
180 N.C. 219. 

Or.—Anderson v. Columbia Contract 
Co., 184 P. 240. 94 Or. 171, 7 A.L. 

R, 663, rehearingr denled 186 P. 
231, 94 Or. 171, 7 A-L-R. 653. 

Pa.—^Moyer v. Canal Co., 12 Phila. 
400. 

15 C.J. p 741 note 65. 

81. U.S.—The Lydia, C.C.A.N.Y., 1 
F.2d 18, certiorari denied Lydia S. 

S. Co. V. Hugh I>. MadCensle Co., 
46 S.Ct 97, 266 U.S. 616, 69 L.Bd. 


470, and National Surety Co, v. 
Hugh D. MacKenzie Co.. 46 S.Ct., 
97, 266 U.S. 616, 69 L.Ed. 470. 

Or.—Montesano Lumber & Mfg. Co. 
V. Portland Iron Works, 186 P. 428, 
94 Or. 677. 

Tex.—^Kelvin Lumber & Supply Co. 
V. Copper State Mining Co-, Civ. 
App., 232 S.W. 868,' dismissed for 
want of Jurlsdiction. 

16 C.J. p 741 note 66. 

92. U.S,—The China v. Walsh, N.T., 
7 Wall. 63, 19 L-Ed. 67. 

16 C.J- p 742 note 67. 

93. D.C.—Stem v. Drew, 285 F. 926, 
62 App.D.C. 191. 

94. Conn.—Gaul v. Baker, 148 A. 51, 
108 Conn. 173. 

Go.—Waters v. Donaldson, 191 S.B. 
429, 184 Oa. 450. 

111.—Oakman v. Small, 118 N.B. 776, 
283 IU. 360. 

Kan.—Caldwell v. Newton, 163 P. 
163, 99 Kan. 846. 

Mich.—Henkel v. Henkel, 276 N.W. 
622, 282 Mich. 473- 

N.T.—Provident Sav. Bank & Trust 
Co. V. Steinmetz, 200 N.B. 669, 270 
N.Y. 129, affirming 280 N.Y.S. 778, 
244 App.Div. 779. 

Tex.—Griner v. Trevino, Clv.App., 
207 S.W. 947. 

16 C.J. p 742 note 68. 

£aixd lying In sevezal Jaxisdlctlons 
Circuit court of county wherein 
three of approximalely four hundred 
and forty acres of land in dlspute 
were situated has jurlsdictldh.— 
Jacobs V. Stoner, 7 S.W.2d 698, 319 
Mo. 1093. . 


In a prooeedlng to oosnp^l appro- 
prlation of land in another state, the 
action ia based on the right of pos¬ 
session, and whether the action is 
local must be determined by the laws 
of the former state; and in view of 
Ohio Const art 13 S 6 , providing that 
no right of way shall be appropriat- 
ed for use of a Corporation untll full 
compensation be flrst made, where 
a life tenant sold’ a lot to a rail- 
road company which was succeeded 
by defendants, and at the death of 
the life tenant, remaindermen had 
their choice of an action in eject- 
ment, or an action to compel appro- 
priation, the choice of the latter ac¬ 
tion would not change the cause 
from a local to a transitory one, the 
rlghts under both actions being based 
on the remainderman’s right of pos¬ 
session.—^Elghme v. Indiana, B. & W. 
R. Co., 249 S.W. 717, 218 Mo.App. 
342. 

Ownershlp of Uens on laxid 

The ownershlp, as between par^ 
ties to the action, of liens created by 
mortgage on land wlthin the state, Is 
a matter of proper determination by 
the courts of the state.—Davlson v. 
Circuit Court of Klngsbury County, 
In Nlnth Judlclal Circuit, 173 N.W. 
737, 42 S.D. 254. 

95. U.S.—^Weaver v. Atlas 011 Co., 
D.C.La., 31 P.2d 484. 

Cal.—Taylor v. Taylor, 218 P. 766, 
192 Cal. 71, 51 A.L.R, 1074—Getty 
V. Getty, 20 P.2a 82, 130 Cal.App. 
519—Redwood Inv. Co. of Stith- 
ton, Ky,. V. Bxley, 221 P. 973, 64 
Cal.App. 456. 
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at law or in equity.^® 

§ 47. -Trespass or Injury 

• Actfons for trespass or Injury to land are generally 
regarded as local. However, an actron In the nature of 
trover Is transitory, and under some statutes actions 
may be brought for Injuries to land outside the Ju- 
risdlctlon. 

It is usually considered that actions for trespass 
Qi* injury to real estate are local in their character 
and must be brought in the state where the land is 
located and a court of another state cannot en- 
tertain such an action, even though all the persons 
concemed are within the jurisdiction,®^ and it is 
certain that defendant cannot be reached by the 
courts of the state in which the trespass was com- 
mitted.99 Furthermore, plaintiff cannot, by includ- 
ing- injuries to personalty from the same wrongful 
act, confer jurisdiction on a court of a state other 
than the one where the land is located.^ However, 
where the action is in the nature of trover, although 


the facts alleged may be sufficient to constitute a 
cause of action for injury to real estate, the courts 
of one state may take jurisdiction of such an action 
where the wrongful act was tloiie in another state 
and accordingly jurisdiction may be entertained of 
an action for the valiic of sand removed from land 
and converted,^ or for trecs or timber cut and car- 
ried away,^ although the wrongful act was com- 
mitted in another state. There is also authority for 
the view that an action will lie in one state for any 
injury to land sitiiated in another state/*» it bcing 
considered that such an action is purcly pcrsonal in 
its nature, the reparation bcing purely pcrsonal, and 
the relief sought bcing a recovery of damages.® 

Act in onc state caitsing damage m another. 
Where the act is committed in onc state but it caiis- 
es damage and injury to real property in another, 
the action is generally considerc<l to be transitory 
and not local as belween the States.^ 

The law of the forum govcms in determining 


111.—Carter v. Carter, 119 N.B. 269, 
283 XIL 324. 

lowa.—^Ross V. Lawrence, 186 N.W. 
456, 198 lowa 47—^Matson v, Mat- 
son, 178 N.W. 127, 186 lowa 607. 
Me.—Arizona Commercial Mining Co. 
V. Iron Gap Copper Co., 110 A- 429, 
119 Me. 213. 

Mo.—Wass V. Hammontree, 77 S.W. 
2d 1006—Crawford v. Amusement 
Ssoidlcate Co., 37 S.W.2d 581. 

N.T.—^lu re Ofibom’s Estate, 270 N. 

Y.S. 616, 161 Misc. 52. 

Ohio.—Smith v. McKelvey, 162 N.B. 

722. 28 Ohio App; 861. 

Or.—Crocker v. Howland, 24 P.2d 
327, 144 Or. 223. 

Tenn.—Cory v. Olmstead, 290 S.W. 
81. 164 Tenn. 618. 

Tex.—^Touree- v. Pires, CivApp., 6 
S.W.2d 178, error refuaed. 

Va.—American Bondlng Co. of Baltl- 
more, Md., v. American Surety Co. 
of New Tork, 103 S.B. 699, 127 
Va 209. 

Wash.—Daniel v. Daniel, 181 P. 216, 
106 Wash. 659. 

15 C.J. p 742 note 69. 

Ml U.S.—^Northern Indiana R. Co. 
V. Michlgan Cent. R. Co., Mich., 
16 How. 233, 14 L.Ed. 674. 

15 CJ. p 742 note 70. 

97. U.S.—Shell Petroleum Corpora¬ 
tion V. Moore, C.C.A.Tex.. 46 P.2d 
959. 

CaL—Ophir Silver Mining Co. v. Su¬ 
perior Court of City and County of 
San Francisoo, 32 P. 70, 147 CaL 
467. 

Me.—^Arizona Commercial Mining Co. 
V. Iron Cap Copper Co., 110 A. 429, 
119 Me. 213. 

N.J.—^Van Ommen v. Hogeman. 126 
A. 468. 100 N.J.Law 224. 


Or.—^Dippold v. Cathlamet TImher 
Co., 193 P. 909, 98 Or. 183. 

16 C.J. p 743 note 71. 

Where dlspute conoems tltle to laad 
Transitory actions will not be en- 
tertained to recover money damages 
as for the conversion of personalty, 
where the dispute at bottom is one 
concerning title to land, but the par¬ 
ties will be relegated to courts, with 
Jurisdiction to try tltle to the land 
as a local action; and the courts of 
Massachusetts have no Jurisdiction 
of actions between Maine corpora- 
tions operating mines in Arisona and 
havlng a usual place of business in 
Massachusetts to recovor a debt for 
money expended in Massachusetts for 
defendant company's proportlon of 
expense for pumplng water from its 
mine, the actions being founded on 
Arlz.Civ.Code 1913 pars 4047, 4048, in 
view of paragraph 4061, and being in- 
herently local.—^Arizona Commercial 
Mining Co. v. Iron Cap Copper Co,, 
128 N.E. 4, 236 Mass, 185. 

Damagas for nagligantly storting lira 
A Gomplahit that defendant negli- 
gently caused, permittod, and suf- 
fered flres about its piant and neg- 
llgently permitted them to escape to 
and destroy plaintiifs’ tlmbor grow- 
ing on their homostead entry rosuU- 
ing in damage, States a local cause 
of action, and must be tried in the 
state where homestead is situatod.— 
Taylor v. Sommers Bros. Match Co., 
204 P. 472, 35 Idaho 30. 42 A.U.R. 
189. 

9& Neb.—^Kroll v. Chicago, etc., R, 
Co., 162 N.W. 648, 649, 98 Neb. 
322, 324. 

16 CJ. p 748 note 72. 

99. U.S.—^liivingstpn v. Jefferson, 
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ceVa., 36 P.Cas.No.«.411, 1 Brcck. 
203. 4 Hughes 606. 

1. Idaho.—^Taylor v. Somntf^rs Bros. 
Match (!o., 201 P. 472, 35 Idaho 30. 
42 1K9. 

Mc,—Arisona Commorclal Mining Co, 
V. Iron Cap ('oppnr C»>., 130 A, 420, 
119 Me. 212. 

N.J.—Van Ommen v. Hogomiin, 126 
A. 468, 100 N.J.UW 224. 

9. U.S.—C^impania Transcontinental 
de Petroleo, S. A., v. Mexlran Hulf 
on Co.. C.<\A.N.Y„ 292 K. K<6, af- 
llrming, 1>.C., Mexican tsulf Oil Oa 
V. Campania Transeuntineniai Ih* 
IVtrol«*o, 283 F. 14«. 

Me.—Arlxona Oomm**rcl.al Mining Co. 
V. Iron Cap ('*opi>er Co.. 110 A. 429. 
319 Me. 213. 

Tex,—tTopper State Mining Co. v. 
Kelvin Lumber A Suppiy Co., Com. 
App., 227 M.W. 93«, reversing Kel- 
vin Liumber d; Suppiy Co. v, Cop¬ 
per State Mining Co., Civ.App., 203 
S.W. 608. 

16 C.J, p 743 note 74. 

3. Kan.—Mctfonigle v, Atehison, 7 
P. 560, 33 Kan. 726. 

4k. Oa.—Laslle v. Hragg Lumber Co., 
193 S.M 763. 184 Ga. 791, 113 A.L. 
R. 932, 

16 C.J. p 743 note 76. 

5. Mlnn.—Littlo v, Chicago, etc., R. 
Co., 67 N.W. 846. 66 Mtnn. 48. 60 
Am.S.R. 421, 33 L.K.A. 423. 

16 C.J, p 743 note 77, 

,6L Minn.—Llttle v. Chicago, etc., R. 
Co„ supra. 

7. Vt.—Vermont Vallsy R. R. v. 
Connectlcut River Power Co. of 
New Hampshire, 133 A. 367^ »» Vt. 
397. 

16 CLJ. p 744 noU 79. 
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whether an action for trespass on land in one state 
can be brought in another state> 

Statutes sometimes permit the maintenance of an 
action within the state for injuries to real property 
outside the state,® but such a statute is not retroac¬ 
ti ve, 

§ 48. — Contract Actions 

Actions for breach of contract respecting land are* 
tranaltory, unieas the contract action is based on privity 
of estate. 

An action to recover pecuniary damages for the 
breach of a contract respecting lands lying abroad 
is transitory, if the relation between the parties is 


§ 50 

that of privity of contract but an action in con¬ 
tract, based on privity of estate, cannot be enter- 
tained in a state other than that in which the land 
lies,^® even though the parties litigant are inhabit- 
ants of the state of the forum.^® 

§ 49. - Suits in Equity 

The jurisdiction of the subject matter or cause of 
action in suits in equity relating to land is consider- 
ed in the title Equity § 58, also 21 C.J. p 146 note 
99--P 147 note 2,^ and the power of equity to act in 
personam, although its act affects land outside its 
territorial jurisdiction, in the C.J.S. title Equity § 
81, also 21 CJ. p 150 note 61-p 153 note 93, and 
15 CJ. p 744 notes 87, 88. 


3. Amount in Contbovbest 


§ 50. Courts of Limited or Inferior Jurisdic¬ 
tion in General 

Constitutional or statutory provislons In force In 
many Jurisdictions which llmit the Jurisdiction of courts 
of inferior Jurisdiction by the amount In controversy must 
be complied wlth. 

In general, the amount or value of the matter in 
controversy is an essent;ial element in the determi- 


nation of the jurisdiction of courts,and the ju¬ 
risdiction of courts of inferior jurisdiction is very 
generally limited, under the constitutional or statu¬ 
tory provisions in force in the various jurisdictions, 
by the amount in controversy, such courts usually 
being prevented from entertaining actions in which 
the amount involved excefeds,!® or i$ below,i® a 
specified amount, or are limited in their jurisdiction 


8, TJ.S.—^Potomac MiUlng & Ice 
Co. V. Baltimore & O. R. Co., D.C. 
Md., 217 F. 666—^Peyton v. Des- 
mond, Minn., 129 F. 1, 68 C,C.A. 
651. 

8. U.S.—^Mexican Gulf Oil Co. v. 
Coxnpania Tranacontinental De Pe- 
troleo, S. A-, D.C.N.T., 281 F. 148, 
afflrmed, C.C.A., Companla Trans- 
continental de Petro! eo, S. A., v. 
Mfxican Gulf Oil Co., 292 F. 846. 
N.T.—Stark v. Howe Sound Co., 266 
N.Y.S. 368, 148 Mlsc. 686, affirmed 
269 N.Y.S. 936, 241 App.Div. 637, 
amended 271 N.Y.S. 1097, 242 App.* 
Dlv. 668. 

15 C.J. p 744 note 81. 

10. N.Y.—Jacobus v. Colgate, 111 N. 
H. 837, 217 N.Y. 236, reveralng 160 
N.Y.S. 1066, 166 App.Dlv. 227. 

11. Cal.—Platner v. Vincent, 202 P. 
665, 187 Cal. 443. 

15 C.J. p 744 note 83. 

la. Mo.—^Elghme v. Indiana, B. & W. 
R. Co., 249 S.W, 717, 218 Mo.App. 
342. j 

15 aj. p 744 note 84. 

Asalgn.se of grantee 

The origlnal grantee under a deed 
executed in Oalifomia, conveying 
Icuid situated in Washington, may 
recover for breaches of covenants of 
title and quiet enjoyment, irrespec- 
tlve of whether such covenants run 
wlth the land, although the laws of 
Washington decldre such covenants 
to be express and hence substantially 


part of the deed but an asslgnee or 
grantee of such original grantee. In 
the absence of a contra.ct that such 
covenant should inure to his benefit, 
cannot recover for a breach occur- 
rlng while he holds the title, unless 
the covenant runs with the land, 
there being no privity of contract, 
but only of estate, between him and 
the original grantor.—^Platner v. Vin¬ 
cent, 202 P. 655. 187 Cal. 443. 

13L Mass.—Clark v. Scudder, 6 Gray 

122 . 

15 C.J. p 744 note 85. 

14. Tex.—^Booth v. Texas Bmploy- 
era' Ins. Ass^n, Com.App., 123 S.W. 
2d 322, reversing Texas Exnployers 
Ins. Ass’n v. Booth, Civ.App., 113 
S.W.2d 231. 

IA Cal.—Archltectural Tile Co. v. 
Superior Court in and for Loa 
Angeles County, 291 P. 586, 108 
CaLApp. 369. 

Idaho.—^Preston A. Blalr Co. v. Rose, 
51 P.2d* 209, 56 Idaho 114. 

Ind.—Capitol Arouaement Co. v. 
Washington & New Jersey Realty 
Co., 164 N.R 715, 90 Ind.App. 389. 
lowa.—Great Western Ins. Co. v. 
Saunders. 274 N.W. 28, 223 lowa 
926. 

N.J.—Standard Accident Ins. Co. of 
Detroit, Mlch. v. Uoyd, 167 A. 667, 
10 N.J.Misc. 28. 

N.Y.—McConnell v. Williams S. S. 
Co., 256 N.Y.S. 858, 143 Mlsc. 426, 
reversing City Ct., 254 N.Y.S. 697, 
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142 Mlsc. 269—^Kaplan v. Antonelll, 
230 N.Y.S. 321, 132 Mlsc. 672. 
Ohlo.—Soul V. Lockhart, 164 N.E. 

419, 119 Chio St. 393. 

Pa.—Cuberka v. Pennsylvania Slovak 
Roman and Greek Catholic Union 
of U. S. of America, 193 A. 828, 
126 Pa.Super. 606—^Baker v. Car- 
ter, 157 A. 211, 103 Pa.Super. 344 
—Love V. Tloga Trust Co., 68 Pa. 
Super. 447—^Wllson v. Pullman Go., 
65 Pa.super. 499—Lerner v. Felder- 
man, 64 Pa.Super. 287. 

Tex.—Speciality Service Corporation 
V. Armstrong, Civ.App., 296 S.W. 
968—Slmms Oil Co. v. Hali, Civ. 
App., 281 S.W. 286—Cavitt v. Beall 
Hardware & Implement Co., Clv. 
App., 204 S.W. 798, reversed on 
other grounds Brown v. Fleming, 
Com.App., 212 S.W. 483. 

16 C.J. p 745 note 91. 

IXLterpleader 

Tex.—^Vassillades v. Theophlles, Clv. 
App.. 116 S.W.2d 1220, error dis- 
missed. 

Consolidation of actions see Actions 
§ 109 b (2). 

JuBtioes of peaoe 

Amount in controversy as an ele¬ 
ment of Jurisdiction of court of Jus- 
tlce of the peace see the C.J.S. title 
Justlces of the Peace SS 33-35, also 
35 C.J. p 612 note 99-p 526 note 78. 

X6. IlL—Seney v. Knight, 126 N.E. 
761, 292 111. 206, afflrming Ixx re 
Seney. 213 lll.App. 882. 
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to actions in which the amounts involved are be- 
tween specified amounts.^^ Where the jurisdiction 
of an inferior court is made by statute to depend 
on a specified amount, the jurisdiction does not at- 
tach to any case in which the right involved cannot 
be calculated in money.^^ A court of limited juris¬ 
diction has no power to entertain a cause of ac- 
tion which is not within its jurisdiction and 
where a court of limited jurisdiction entertains a 
cause of action appearing on its face to be not with¬ 
in its jurisdiction, the entry of a judgment for an 
amotmt within the jurisdiction of the court does 
not give the court jurisdiction of the cause, when 
there is no relinquishment of a part of the cause of 
action so as to bring it bona fide within the juris¬ 
diction of the court.20 

These limitations placed on the jurisdiction of 
inferior courts are not on the theory that they are 
incapable of dealing with larger sums.^^ If the 
power of the court depends on the amount claimed 
in the complaint, jurisdiction, once it exists, is not 
lost because more than the specified sum may be 
involved; and the inferior or local court, having 
once obtained jurisdiction, may dispose of the entire 
dispute between the parties unless prohibited by 
constitution or statute .22 On the other hand, if the 
jurisdiction of the court is limited by the amount 
for which judgment can be rendered, it cannot by 
interpleading other parties defendant, who are mak- 
ing adverse claims, obtain* jurisdiction to render an 


affirmative judgment going beyond the plaintiff^s 
claim, and for more than the amount of the juris¬ 
diction of the court in original actions; but the 
fact that the court made an order of interplcader 
beyond its powers will be immateriai if the judg¬ 
ment rendered is within its powers,-* 

Where the jurisdiction of a court is expressiy 
prescribed and limited by the constitution with re- 
spect to the amount in controversy, the legislature 
cannot confer jurisdiction of an amount in excess 
thereof.^^ 

Transfer of causes. Under some statutes a trans¬ 
fer of causes from a court not having jurisdiction 
up to the amount demanded to a court having such 
jurisdiction is authorized.*^ 

§ 51. Courts of Superior Jurisdiction in Gen¬ 
eral 

Under constitutional or statutory provfelons In force 
(n various Jurlsdlcttone, superior courts of generat Juris¬ 
diction are limited In their Jurisdiction to cases invotving 
amounts in excess of a specified amount. 

In a number of States, the poHcy is to force liti- 
gants whose disputes involve oniy comparativdy 
trifling amounts to resort to the inferior courts* and 
the superior courts of gencral jurisdiction are, in 
pursuancc of this policy, deprived of original juris¬ 
diction of actions of ccrtaixi classes where the 
amount involved is less than a specified suni.^^ In 
order to warrant the dismissal of an action l>ecaus^ 


17- Tex.—^Ripple v. MeCoury, Civ, 
App.. 29 S.W.2d 436. 

18- Miss.—^Welch v. Bryant, 128 So. 
734, 157 Miss. 559. 

19. N.T.—McConnell v. Williams S. 
S. Co., 267 N.Y.S. 654, 239 App. 
Div. 393, modifylngr 262 N.Y.S. 674, 
146 Mlsc. 512, and motion denied 
193 N.E. 297, 265 N.Y, 613, afflrmed 
193 N.R 836, 265 N.Y. 694. 

Pa—^Horafeus v. Mangos, 98 Pa, 
Super. 447. 

Tex.—^Ferguson v. Ferguson, Civ. 

< App., 98 S,W.2d 613, error dis- 
missed. 

Of arbltratlon award 
Court has no jurisdiction to con¬ 
strue arbitratlon award, or to make 
it the Judgment of the court, where 
an inspeotion of the award Itself 
shows that the amount Involved ex- 
ceeds the jurisdiction of the court-— 
Ferguson v. Perguson, supra. 

Oase Bhonld ha dismlssed 
Blll for injunctlon, flled in mu- 
nicipal court of Philadelphia. Involv- 
Ing amount in excess of the court*s 
Jurisdiction should be dismlssed, or 
with the consent of the court of 
common pleas, transferred to that 
court.—Pemiingtop v. Conv/ay & Ash, 
92 Pa.Super..a4j9.,... 


20. Fla.—Seaboard Air Lino R, Co. 
v, Ray. 42 So. 714, 62 Flo. 634, 

Pa—^Roily V. Shafer, 70 X^aSuper. 
289. 

Roduclion of amount as conferring 
jurisdiction see infra § 68. 

21. N.Y,—Bymo v. Padden, 162 N.R. 
20, 248 N.Y. 243, reversing 225 N. 
Y.S. 596, 221 App.Div, 7C4, appml 
granted 224 N.Y.a 943, 222 App. 
Div. 866. 

22. N.Y.—Byrno v. Padden, 162 N.M. 
20, 248 N.Y. 243, reversltig 223 N. 
Y.S. 596, 231 App.Div. 7C4, appcal 
granted 224 N.Y.S. 943, 222 App. 
Div. 806. 

23- N.Y.—Bosile v. Basile, 107 N. 
Y.S. 668, 120 Misc. $3. 

24- N.Y.—Tappin v, Macleon, 192 N, 
Y.S. 196, 117 Misc. 767. 

16 C.J. p 746 UQte 93. 

26. N.Y.—^Margles V. Olyde S8. Co., 
160 N.Y.S. 4, 166 App.Div. 33. 

16 C.J. p 746 note 94. 

Z6, Arlz.—^Mosher v. Bellas, 264 P. 
468, 33 Arlz, 147. 

Ark.—MeCuon v. Grand Lodge, I. O. 

O. P., 240 S.W. 19, 162 Ark. 613. 
Cal,—Hopklns v. Anderson, 21 l>.2d 
'660, 218 Cal. 62—Consolidated Ad- 
juslment Co. of California v, Su-j 
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perior Court of Sonoma Cuurtty. 
207 V, 662, ISO (*nl. 92 
V. FuriT. 66 P.2d 1342, 2« Cal..\pp. 
2d 271“-Nornger v, Muuntain 
States Life In.s. 51 lM'd 44,7. 

10 <'al.App.2d v, I*om- 

In, 3» I».2d 461, 3 raI.App.2tl U7 - 
Clark V. Ittiut-r, 26 P.2d 729. 136 Cal. 
App. 66—Stwvens v. Superinr Court 
in and for Lo« AngeP^s Ct»urity, 
293 P. 820. 109 Cal.App. 622—Ar- 
chitecturnl Til»* (,?o. v. SuptTlor 
Court in and for X«ok Angeles 
County, 291 V. 6S6, lOK Cal.App. 
369—MassarhuHfttH Itondinic A- 
ln«, Co. v. Sun KrancisrtHOitkland 
Termina! 178 974, 39 (^al. 

App. 3X8—Stephena v. Weyl-Zuok- 
ernian Sc 167 1\ 171, 34 Cal. 
App. 210. 

Fla.—Ilailay v. (Tlendenon, 172 So. 

- 94, 127 Fla, 10—State ex re|. City 

of West Palm Ueneh v. ChilHnit- 
worth, 129 So. 816. 100 Fla. 489. 
Ky.*—Union Di;4ht, Hi»ai A; Pow»'r (V. 

V, Mulligan. 197 S.W. 1081. 177 Ky. 
662. 

Mo.—Wade v. Markham, App., I(t6 S. 

W. 2d 939. 

N.O.—Roebuck v. Short, 144 S.R 516. 
196 N.C. 61. 

R.I.—Mack Motor Truek Co. v. lH)r- 
8oy, 119 A, 756, 45 R.L G5- 
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the amount involved is insuificient to give the court 
jurisdiction, the facts made to appear of record 
should create a legal certainty as to such insuffi- 
ciency.^*^ Where the amount involved in a contract 
is such as to give jurisdiction, the court does not 
lose jurisdiction because the contract is found to be 
void;2® and where the court has jurisdiction of the 
Principal sum, it may settle the claims of ali parties 
to such sum, although such claims are too small to 
be the subjccts of independent actions in such 
court.29 Where the jurisdiction of a court is de¬ 
pendent on the fact that the matter in dispute ex- 
ceeds ki value a specified amount, jurisdiction does 
not attach to any case in which the right involved 
cannot be calculated in mohey.®® A case cannot be 
transferred from the equity side of a court to the 
law side of the court where the amount involved is 
not within the jurisdiction of the court.3i 

Aetion hy state or county. It has been held that 
general statutes as to courts of record restricting 
the jurisdiction as to the amount in controversy do 
not bind the state, unless expressly mentioned there- 
in, and that a suit may be brought by the state for 
a sum less than the statute specifies as necessary to 
confer jurisdiction,®^ but a county has been held 
not entitled to sue in a particular court for less than 
the jurisdictional amount.®® 


Change of jurisdictional amount, Jurisdiction 
which has once attached will not be divestcd by a 
subsequent statute increasing the minimum amount 
which must be involved in order to give the court 
jurisdiction,®^ especially where the statutes contain 
express saving clauses with respect to pending ac¬ 
tions or actions on causes of actions which had pre- 
viously accrued;®5 nor will a statute operate to give 
a court jurisdiction over pending actions which 
were, when commenced, beyond its jurisdiction.®® 

On appeal from inferior court, Where an appeal 
lies from an inferior court to a superior court, 
where the case is tried de novo, the jurisdiction of 
the superior court on such appeal is the same as the 
jurisdiction of the inferior court,®^ and if the re¬ 
suit of a trial in the superior court shows the real 
amount in controversy to be an amount which, al¬ 
though within its own jurisdiction, is beyond the ju¬ 
risdiction of the inferior court in which the action 
was commenced, the action should be dismissed for 
want of jurisdiction in the inferior court.®® 

§ 52. Jurisdiction Independent of Amount in 
Controversy 

Under constltutlenal and statutory provislons fn the 
different Jurisdictione particular and deslgnated courts 
may have jurisdiction of specifled classes of casea ir* 
respecti ve of the amount in controversy. 


^ex.—Paith v, Newman, Clv.App., 4 
S.W.2d 193—Austin v. Guaranty 
State Bank of Pullbright, Civ.App., 
282 S.W. 262—Dlllion v. Dilllon, 
Clv.App., 274 S.W. 217—Hughes v. 
Hughes, Clv.App., 264 S.W. 679— 
Beverly v, Roberts, CIv.App., 216 S. 
W. 975—^Kynerd v. Seeurlty Nat. 
Bank, Clv.App., 207 S.W. 133, re- 
versed on other grounds Securl- 
ty Nat. Bank v. Kynerd, Com.App., 
228 S.W. 123—Jones v. Dodd, Civ. 
App., 192 S.W. 1134, 

15 C.J. p 746 note 96. 

Affectlng right to remove cause to 
federal court see the C.J.S. tltle 
Removal of Causes §§ 28‘-44, also 
54 C.J. p 224 note 46-p 230 note 31. 
The question of the amount In 
controversy as alfeotlr*g the rlghl 
of revlew is discussed In Appeal and 
Error §S 53-90. 

Amount In controversy as determln- 
ing Jurisdiction of federal district 
courts see the C.J.S. litle Federal 
Courts § 310, also 25 C.J. p 976 
note 28-p 980 note 7. 

Orlginal jurisdiction of the supreme 
court of the United States not de¬ 
pendent on the amount in contro¬ 
versy see the C.J.S. title Federal 
Courts § 197, also 25 C.J. P 661 
note 7. 


18 S.Ct. 293, 169 U.S. 115, 42 L.Ed. 
682. 

15 C.J. P 748 note 99. 

ZnsxLfBlolenoy not shown 

Where plalntiff had paid three 
thousand dollars for privllege of 
cuttlng timber, and under contract 
was entitled to possession of land 
for that purpose, district court had 
Jurisdiction of suit to enjoin Inter- 
ference wlth such acllvities.—^Kajfes 
V. Eliis, 101 So 393. 166 La. 993. 

28. Ark.—Stevenson v. Christie, 42 
S.W. 418, 64 Ark. 72. 

29., Tex.—Robinson v. Chamberlain, 
68 S,W. 209, 29 Tex.Civ.App. 170. 

16 C.J, p 748 note 1. 

Credltor’8 biU 

The superior court, taking charge 
of the entire property of a debtor. 
under its general Jurisdiction, by 
means of a creditores bili, has power 
to collect aJid dlspose of all the as- 
sets, and to determino llens and 
prlorities, and to apply the funds 
accordlngly, Irrespective of the 
amount of any claim, and even 
though the amount of a particular 
claim is less than the amount re- 
Qulred to confer jurisdiction on the 
court in other instances.—Fulp & 
Llnvllle V. Kernersville Llght & 
Power Co., 72 S.E. 867, 157 N.C. 157. 

30. U.S.—^Kurtz v. Moffltt, Cal., 6 S. 
Ct. 148, 116 U.S. 487, 29 L.Ed. 
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468—Oregon R. & Nav. Co. v, 
Shell, aaWash., 125 F. 979, af- 
flrmed 148 F. 1004. 

31. Fla.—Bailey v. Clendenon, 172 
So. 94, 127 Fla. 10. 

32. N.C.—State v. Garland. 29 N.C- 
48. 

33. Ala.—Camp v. Marion County, 8 
So. 786, 91 Ala. 240. 

34. U.S.—Taylor v. Midland Valley 
R, Co., D.C.Okl.. 197 F. 823. 

16 C.J. p 748 note 6. 

35. U.S.—Cady v. Bames, D.C.Ohio, 
208 F. 359. 

16 C.J. P 748 note 6. 

36. Cal.—Taylor v. Datig, 11 P.2d 
98, 123 Cal.App. 782. 

37. Miss.—^Askew v. Askew, 49 

Miss. 301. 

Okl.—Terwllleger v. Bull, 9 P.2d 45, 
155 Okl. 294. 

Cross action 

Cross action for amount within 
jurisdiction of inferior court, but 
not within Jurisdiction of superior 
court, cannot, for the flrst time, be 
filed in superior court.—Raeugno v. 
Hanovia Chemical & Manufacturing 
Co., Tex.Civ.App., 110 S.W.2d 249. 

38k Ark.—^Harnwell v. Holleuberg 
Musio Co., 13 S.W.2d 297, 178 Ark. 
98. 

Miss,—Askew v. Askew, 49 Miss. 801. 


27. U.S,—^Wetmore v. RymeT, Tenn., 
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The amoTint in controversy does not always gov- 
ern with respect to jnrisdiction, for in certain class¬ 
es of cases constitutional or statutory provisions in 
the various States have conferred jurisdiction on 
particular designated courts regardiess o£ the 
amount in controversy, the test of jurisdiction be- 
ing found in the nature of the case made by the 
complaint and the relief sought,^® and in such a 
case a court of general jurisdiction has power to 
dispose of the matter, even though the amount in- 


volved or the ultimate recovery is trifling.^^ No 
general ruic can be laid down for the dctormina- 
tion of the question as to whether the jurisdictional 
limit applics to a particular procecding, but each 
case must be dctermined for itsclf in viow of ihe 
constitutional or statutory provisions wilh respect 
to the jurisdiction conferred.**^ So, on the con- 
struction of such provisions must depend the juris¬ 
diction of aclions on coiitraets,"*- or tort actituis,^^ 
or suits conceming real property,^** of summary 


39. Ind.—Capltol Amusement Co. v. 
Washingrton & New Jersey Realty 
Co., 164 N.E. 716, 90 Ind.App. 389. 
MdL—Havre de Grace Banking & 
Trust Co. V. Mitchell, 199 A. 843, 
175 Hd. 68. 

16 C.J. P 749 note 11. 

To eoxnpel issoance of ezecutloxi 
Where validlty of clalm support- 
Ing judgment in Jnstice’s court was 
not controverted, district court had 
Jurisdiction to entertaln suit to com- 
pel Justlce to issue exeeution there- 
on, regardiess of the amount of the 
clalm Involved.—^Rlchburg v. Bald- 
win, Tex.Civ.App., 89 S.W.2d 861, 
error dismissed. 

Attaohments on jTLdgments 
In attachments on Judgments by 
way of executlon jurisdictional limit 
has no applicatlon.—^Havre de Grace 
Banking & Trust Co. v. Mitchell, 199 
A. 843, 176 Md. 68. 

Porolble detatner action 
That purchase price in land con- 
tract which vendor had forfeited for 
purchaser^s default exceeded mu- 
nicipal courfs jurisdiction did not 
defeat Jurisdiction of vendor’s for- 
cible detalner action agalnst purchas- 
er, slnce no money judgment, except 
costs, was contemplated.—State v. 
Miller, 183 N.E. 41, 43 Ohio App. 
178. 

40i Tex.—^Mlssouri, etc., R. Co. v. 
Ba.con, Civ.App., 80 S.W. 673. 

41. IlL—^People V. Woodslde, 72 111. 
407. 

16 aJ. p 749 note 14. 

Besld^e of parties 
In action commenced in Circuit 
court for amount less than flfty dol- 
lars certlfied copy of ex parte affl- 
davit filed in oiSice of secretary of 
state recitlng that one of defendants 
was resident of another county and 
that one of defendants was resident 
of another state was insufficlent to 
prove that defendants were nonresi- 
dents of county so as to confer Ju¬ 
risdiction on court, under statute 
conferrlng Jurisdiction regardiess of 
amount where parties reside else- 
where.—Wade v. Markham, Mo.App., 
106 S.W.2d 939, 

43. 111.—Holmes v. Straus, 119 N. 
E. 708, 283 IU. 621, modifying 204 
111.App. 305. 

16 aJ. p 760 note 16. 


Gnaranty contraot 

Jurisdictional limltatlon held to 
apply to action on guaranty con- 
Iract.—Capitol Amusement Co. v. 
Washington & New Jersey Really 
Co., 164 N.E. 716, 90 Ind.App. 389. 
Specialtles 

(1) In an action on a replevin 
bond the Jurisdiction of the mu- 
nicipal court of Chicago extends to 
cases in which the amount claimcd 
exceeds one thousand doliare.— 
Strasshelm v. Barnes, 212 IlLApp. 
299. 

<2) Under the munlcipal court 
code, there is no limilation as to 
amount in an action in the mu- 
nlolpal court on the bond of a 
marshal of the City of New Tork.— 
Allen V. Wolkof, 169 N.Y.S. 382, 182 
App.Div. 634, reversing 168 N.Y.S. 
336, 102 Misc. 122. 

43. Cal.—Rapaport v. Forer, 66 r.2d 

1242, 20 Cal.App,2d 271. 

Statute relating to uonied demaad 

(1) A statute provlding that, if 
suit be brought on any monted de- 
mand and plaintilC recovers an 
amount below the court's Jurlsdir- 
tion, the Judgment must be sol asldo 
and the suit dismissed does not ap- 
.ply to actions In tort.—LoulavlUo & 
N. R. Co. V. Watson, 94 So. 651, 208 
Ala, 319—King v. Parmer, 34 Ala. 
416. 

(2) Such a statute does not apply 
to an action agalnst a conslable and 
the surety on his bond for wrongful 
removal of proporty as it is an ac¬ 
tion ex delicto.—^Matlock v. Johnson, 
88 So. 182, 17 Ala.App. 669. 

Daxnages from oouspiraoy 

Action for damages arislng from 
conspiracy grounded In fraud is an 
action in law, and to such an ac¬ 
tion a Jurisdictional minimum has 
been held applicable.—^Rapapox^ v. 
Forer, 66 P,2d 1242, 20 CaI.App.2d 
271. 

Trespass or eouyersioa aot showa 

Deputy sherifTs inadvertent seiz- 
ure of artlcles worth less than ono 
hundred dollars, with other proporty 
taken from his lawful possesslon by 
owner, who had mingled therewith 
property not levied on and aubsc- 
Quently accepted retum of latter, 
was held not trespass or conversfon, 
of which district court had Jurlsdic- 
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tlon.—Lieach v. Stonc, Tex.Civ.App., 
264 S.W. 620, affirmed, OIv.App., 276 
S.W. 903. 

44. R,I.—Clarkc v. Rlce, 23 A. 301, 

16 R.I; 132. 

15 C.J. P 750 note 16. 

Pailnxe to costest title ixamatexiol 

Jurisdiction on ground that title 
to land is Involved, althnugh the 
amount in controversy is below the 
Jurisdictional limit, cannot l>e oust- 
ed by defendant conci^ding plaintiffs 
title, slnce the <iue.<uion as to title 
would always remain, although no 
contost was made thereon.—John¬ 
son V. Siminons, 290 F. 331, 6.3 App. 
D.C. 356. 

Possessiou au elemeut of titls 

Petilion alleging that defendunt 
was Interfering with plaintlirs* right 
of poffsession of land sufficient!y 
showed Jurisdiction in the district 
court, slnce "title** to Innds is the 
means whoreby the owner has p<»s- 
session, and "possession*' means the 
actual control of the property and is 
prima facie evidencc of and one of 
the elcmenls of title.--Stewarr v. 
Patterson, Tex.Civ.App., 2fl4 K.W. 
768, error refused. 

Oonrt held to have Jurisdiction 

The munlcipal court has Jurlsdie- 
tion to issue a writ of ri*stltut{on for 
the possesslon of premis«*K, l)e<’atise 
of the terminat ion of ihc tenancy hy 
nonpayment of the rent, even though 
the rent was more than one thousand 
dollars per annum.—Seohrist v. Bry- 
ant, 286 F. 456, 62 AppM.C, 286. 

Oondeamatian prooaodings 

U) The county court of C*ook 
County has general Jurisdiction to 
pass on QuesUons involved in a 
condemnatlon procceding by the city 
of Chicago without regard to the 
amount involved and may enter or- 
ders provlding for dispositlon of 
procecds of the condemnatum judg¬ 
ment without limit as to amount.— 
City of Chicago v. Cioelicl, 21 N.R.2d 
844, 301 IlbApp. 73. 

<2) The county court of C<»ok 
County had Jurisdiction of a pw*- 
cocdlng to (istnbllsh and eiif<»r('e a 
statutory attoriiey'8 lien for W‘ven 
thousand dollars on the pn»cce<ls of 
a Judgment of condomnation enter- 
ed by the oourt in favor of the city 
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proceedings for the possession of real property,^® of 
proceedings in reference to estates of deceased and 
incompetent persons and probate matters general- 
ly,^® of bastardy proceedings,^'^ of proceedings for 
the enforcement of liens and mortgages,^» of suits 
for statutory penalties,^^ of actions in replevin,®*^ 
of proceedings for the trial of the right of proper- 
ty,5i of possessory actions,62 of tax proceedings,63 


and of equitable proceedings in general.®^ In some 
jurisdictions, the amount for which judgment is de- 
manded is not determinative of the court’s juris- 
diction where it is called on to grant equitable re- 
lief;66 but if plaintiff fails to show a proper case 
for the equitable action of the court, the amount for 
which judgment is demanded must be within the ju- 
risdictional limits of the court in order to give it 


of Chicago.—City of Chlcago v. Goe-. 
bel, suprsu 

45^ N.Y.—^Byme v. Fadden, X82 N. 
E. 20, 248 N.Y. 243, reverslng 223 
N.Y.S. 696, 221 App.Dlv. 764, ap- 
peal granted 22^4 N.Y.S. 943, 222 
App.Div. 866 . 

SMLt 

(1) City court whose Jurlsdlction 
in actions on contraot is limited to 
those where the sum claimed does 
not ezceed one thousand dollars 
has Jurisdictlon In summary dlspos- 
session proceedings to render Judg¬ 
ment for any amount of rent due.— 
Byme v. Padden, supra. 

(2) Municlpal court, in summary 
proceedlng, has no Jurlsdlction to 
render Judgment for landlord for 
rent in excess of one thousand dol¬ 
lars.—^Madison Estates v. Ralness, 
226 N.Y.S. 662, 131 Misc. 46. 

(3) However, a mere demand for 
judgment exceeding one thousand 
dollars for rent in summary pro- 
ceeding does not deprive municlpal 
court of Jurlsdlction.—^Madlson Bs- 
tates V. Ralness, supra. 

46. Colo.—Wyman v. Felker, 33 P. 

157, 18 Colo. 382. 

15 CJ. P 750 note 17. 

47- 111.—People V. Suhllng, 281 IlL 
App. 256. 

Bffeot 6 f allegatlon. of damag^s 
Under some statutes. In bastardy 
proceedings, the allegatlon of dam- 
ages does not afCect the Jurlsdlction. 
—Cooper V. State. 128 P. 116, 86 Okl. 
189. 

40 , Tex.—Buckholts State Bank v. 

Harris, Civ.App., 194 S.W. 961. 

15 C.J. P 760 note 18. 

Bffect of Jnzlsdiotlon ia Jastlce’B 
eoarii 

The fact that a Justlce of the 
peace may have a certaln Jurisdic- 
tion in such cases involving a par- 
ttcular amount does not deprive the 
hlgher court of its jurlsdlction.—^Fa- 
ville V. Hadcock, 80 N.Y.S. 28, 39 
Mlsc. 397. 

Attaohment 

In action on note for less than 
Jurlsdictlonal amount, an attach- 
ment obtained and levled on land 
was held, under statute, to grlve the 
court Jurlsdlction.—^Hatton v. Rog- 
ers, 121 S.W. 698, 134 Ky. 840, 
Meoliaalo’s Ilea 

Under the statute, the questlon of 
Jurlsdlction in an action to enforce 


a mechanlc's lien is dependent on the 
amount of the debt to be collected, 
and not on the fact that plalntifC 
seeks the enforcement of a lien.— 
Philllps-Burtotf Manuf*g Co. v. 
Campbell, 26 S.W. 961, 93 Tenn. 

469. 

Veador^B Ilea 

<1) In suit to recover on a note 
and to foreclose a vendor'^ lien re- 
tained as security therefor, the dis- 
trict court has Jurlsdlction wlthout 
reference to the amount involved.— 
Buckholts Stat& Bank v.’ Harris, 
Tex.Civ.App., 194 S.W. 961. 

(2) The district court has Juris- 
dictlon of an action on a vendor’s 
lien note, although it is subject to 
the bar of llmitatlons, and for less 
than flve hundred dollars, since the 
right to enforce the lien is not cut 
off until the bar Is pleaded.—^Bur- 
ton V. Archinard, Tex.Civ.App., 49 
S.W. 684. 

Jjlens oa land 

(1) The district court has Jurls- 
dlctlon of suits for the enforcement 
of liens on land, independent of the 
amount in controversy.—^Ablowlch v. 
Greenvllle Nat. Bank, 67 S.W. 881, 
95 Tex 429—^Ward County Irr. Dlst. 
No. 1 V. Western Union Telegraph 
Co., TexCiv.App., 254 S.W. 1114. 

(2) The district court acquirlng 
Jurlsdlction of a suit to foreclose a 
m6chanio’8 lien on real estate may 
retain Jurlsdlction and may render 
a personal Judgment for leas than 
flve hundred dollars.—Tenlson v. 
Hagendom, TexCiv.App., 166 S.W. 
690. 

49. Tex—State v. Eggerman. 16 S. 

W. 1067, 81 Tex 669. 

16 C.J. p 760 note 19. 

60 . Md.—^Bllmllne v. Cohen, 8 Md. 
147. 

Mass.—Walker v. Cooke, 4o N.E. 186, 
163 Mass. 401. 

51. m. —^Dlckes V. Magill Weln- 
sheimer Co., 228 Ill.App. 62. 

52. Ind.—Capltol Amusement Co. v. 
Washington & New Jersey Realty 
Co., 164 N.B. 715, 90 Ind.App. 389. 

Damages for holdlag over 

Statute conferring Jurlsdlction on 
municlpal court of possessory ac¬ 
tions between landlord and tenant, 
Irrespectlve of the value of the prop- 
erty sought to be recovered, was 
held to carry with It the grantlng 
of Jurlsdlction for the recovery of 
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damages for holdlng over tmlimited 
In amount.—Capltol Amusement Co. 
v. Washington & New Jersey Realty 
Co., supra. 

63. Tex.—City of Breckenrldge v. 

Plerce, Civ.App., 261 S.W. 316. 

16 C.J. p 760 note 21. 

To restxain coUeotloiL of taxea 

Petition to restrain collectlon of 
taxes on real estate, on the ground 
that petitioners' property had been 
assessed erroneously.—City of 
Breckenrldge v. Plerce, supra. 

To revlew equaUzation prooeeOlng 

The district court has Jurlsdlction 
of a dlrect proceedlng to revlew the 
action of the commlssloner's court, 
sltting as a board of equaUzation, in 
raislng the valuation of plaintilPs 
property, regardless of the amount 
sought to be recovered.—^Ward Coun¬ 
ty V. Wentz. TexCiv.App., 69 S.W.2d 
671. 

64, Ark.—^Uptmoor v. Toung, 22 S. 

W. 169, 67 Ark. 628. 

15 C.J. p 760 note 22. 

Speolflo paxfonuanoa 

A petition alleglng defendant's re- 
fusal to carry out thelr agrreement 
to sell corporate stock, that cor¬ 
porationes stock had no maxket value, 
could not be obtained otherwlse and 
would have future value far beyond 
its present value, and that plaintiff 
had no adequate legal remedy and 
was entltled to specific perform- 
ance, was sufflcient to invoke equi¬ 
table rellef, so eis to bring oause 
withiil district court ’8 Jurlsdlction, 
even If allegations did not flx 
amount In controversy at sum with¬ 
in such courfs pecuniary Jurlsdlc- 
tlon.—^Berkman v. Levy, TexCiv. 
App., 129 S.W.2d 397, error dls- 
mlssed, judgment correct. 

55 . Cal.—^Merrill v. Hare, 34 P.2d 

194. 189 CaLApp. 462. 

Alimoxiy 

The superior court bas Jurlsdlction 
of a suit to establish in thls state 
a forelgn judgment for allmony, for 
the purpose of enforclng it as a con- 
tinulng Judgment for payment of 
alimony, regardless of the amount 
of the aocrued alimony at the time 
of Judgment.—Straus v. Straus, 41 
P.2d 218, 4 Cal.App.2d 461, modlfylng 
on other grounds and rehearing de- 
nied 42 P.2d 378, 4 Cal.App.2d 461— 
Creager v. Superior Court of Santa 
Clara County, 14 P.2d 662, 126 CaL 
App. 280. 
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jurisdiction of the case.®® In proceedings in which 
the main object is the enforcement of a right which 
cannot be measured in dollars and cents, the juris¬ 
diction of a court of such matter is not dependent 
on the amount involved, even though the recovery 
of a specified amount is sought as an incident to 
the main object of the action;®^ but where such 
preceedings have as their main object the enforce¬ 
ment of a right which can be measured in dollars 
and cents, statutory provisions limiting the juris¬ 
diction of the court according to the amount in con- 
troversy apply.®® Limitations on the ordinary ju¬ 
risdiction of a court based on the amount in con- 
troversy do not apply so as to restrict a court in 
the use of statutory and other recognized means of 
enforcing its jurisdiction by the amount or value in- 
volved.®® 


§ 53. Real Amount Govems 

Ordlnar^b^, for Jurfsdicttonal purposes, the amount 
aetually In dfspute between the parties Controls, where 
this differs from the amount alleged. 

In some jurisdictions, a plaintiff may bring a case 
aetually involving an amount bclow the jurisdiction- 
al minimum of the court by making a large demand 
in his pleadiiigs.®® This, howevcr, is not the gener- 
al rule, and, although the jurisdiction is ordinarily 
determined by the amount claimed, sce infra § 55, 
or by the alleged value of the property in disputo, 
see infra § 57, by the wcight of authority this is 
not necessarily conclusive and the court may in¬ 
vestigate in order to determine the real amount,®^ 
or even act on its own knowlcdge of the real amount 
in controversy acquired on a former trial,®»^ or the 
obvious smallness of the amount rcally invoIvod;®< 


58. Cal.—^Merrill v. Hare, 34 P.2d 

194. 139 CaLApp. 462. 

57. Tex.—Jasper County Lumber 

Co. V. Biscamp, Civ.App., 77 S.W.2d 

671—Smith v. Kidd, Civ.App., 228 

S.W. 348, error refused—Cleaver v. 

Duke, Civ.App., 58 S.W. 145. 

xajimctloiL 

(1) Where the right which Is 
sought to be enforced through the 
restralning and mondatory Injunc- 
tion of the court is one that may not 
be measured in dollars and cents, the 
district court has Jurisdiction, even 
though the damages already sus- 
tained, which are less than the Ju- 
lisdlctional amount of the court, are 
sought as an incident to the main 
purpose of the suit—Smith v. Kidd, 
Te3c.Clv.App., 228 S.W, 348, error re¬ 
fused. 

(2) Amount in controversy Is not 
controlling where controlllng pur¬ 
pose of suit, as dlsclosed by plead- 
Ings, Is to obtaln injunctlve relief 
abatlng or preventing threatened ir- 
reparable damage, for which law af- 
fords no adequate remedy, and suit 
for damages is merely Incidental.— 
Jasper County Lumber Co, ' v. Bis¬ 
camp, Tex.Civ.App., 77 S.W.2d 571. 

mTqn /i Q.Tvt n m 

(1) District court would have no 
jurisdiction to determine controver¬ 
sy involving two hundred and eighty 
dollars, but it has Jurisdiction of suit 
Incidentally involving such sum if 
only the iasuance of a mandamus is 
directly involved.—Klmmins v. Bstes, 
Tex,Clv.App., 80 S.W.2d 887. 

(2) Where, In mandamus to com- 
pel a county auditor to sign a war- 
rant, pelitioner did not seek any 
Judgrment as to the amount or va- 
lldity of his claim, the amount there- 
of did not affect the district court*s 
Jurisdiction of the cause.—Anderson 
V. Ashe, 90 S.W. 872, 99 Tex. 447. 


Settln^ aslde conveyaaioes 

Dlsmissal by superior court for 
want of Jurisdiction of action involv¬ 
ing $126.03, the purpose of which Is 
to obtam equttable rellef againat two 
defendants as partners and to have 
certain conveyances set side as fraud- 
ulent, was held error.^—^Anmatrong 
Groccry Co. v. Banks, 116 S.E. 173, 
185 N.C. 149. 

Specillo perfoxmance 
The county court hns no Jurisdic¬ 
tion of a suit for spocific porformancc 
of a contract, although the damages 
alleged for its breaoh, If permltled, 
are withln the amount of which that 
court has Jurisdiction.—Mebane CV>t- 
ton Breeding Ass’n v. Sidc.s, Tex.CMv, 
App., 259 S.W. 279—Mebane Ootion 
Breeding Ass'n v. Sides, Tex.Civ. 
App., 267 S.W. 302. 

58. Tex.—Jasper County Lumber 
Co. V. Biscamp, Civ.App., 77 S.W. 
2d B71—Dny v. Mercer, Civ.App., 
175 S.W. 764. 

XAjimctlon 

(1) The county court has no au¬ 
thority to Issue an Injunction to re- 
strain the exeeution of a judgment 
of a Justice for less than two hun¬ 
dred dollans, whon the whole 
amount in controversy is less than 
two hundred dollars.—Philips v. 
Sanders, Tex.Civ.App., 80 S.W. 5G7. 

(2) Stalutes authorizlng issuance 
of injunction writs necessary to the 
enforcement of tho county court'» 
Jurisdiction and provldlng that wrll.s 
of injunction in a suit to onjoln tho 
exeeution of a Judgment shall bo re- 
turned to the court whero «uch suit 
13 pendlng, or such Judgment waia 
renderod, do not glvo the county 
court jurisdiction of an original suit 
to enjoin the seizure and salo of 
property of an allogod value, not 
wilhin the Jurisdiction of the coun¬ 
ty court, to satisfy a flnal Judgment, 
there belng no suit pending to which 
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the proceeding is anelllary.—ntankfi 
State Bank of Ulnnki*t v. ItMdwints 
Tex.Civ.App., 77 «.\V.2d 553. 
SOlsiLdamns 

A eourt has no power to Issue a 
mandamus to enforee its jurisdiction 
where the tinnumi claim<‘d, and »n 
regard to which th»» mandamus was 
issued, is less than that ncce.s*sary 
to be in controversy to confer juri,**- 
dh^tion,—tSori*o v, Duurec, 1 T»*x,A. 
Clv.Oas. S «2$. 

69. Tex.—Isbell v. K»myon-Warner 
Drcdglng Co., 26i «.W. 763. 113 
Tex. 62«. 

Seguestratioa prooeodlag 
In si‘(iu«‘stratiim proceeding in 
which replevy bond was cx<‘<*tited, 
county court had Jurisdiction to ren- 
dcT Judgment on bond for ntnotmt 
in excess of one thou.^^and dollars. 
—Isbell V. Kcnyon-Wuriicr DrcUging 
Oo., supra. 

60 . Conn.—CSrethcr v. Klock, 31 t 
Conn, 333. 

61. Cal.—IVmartini v. Marini, tf>7 
I\ ‘185, 45 CaK.Vpp. 413. 

Colo.—McKnight v. MoKnight. 111 
I'. 583. 49 Colo. 60, 

15 O.J. p 750 m>le 24. 

Certifloate allofflng vala« 

Certincatc thui casc does not In¬ 
volvo more than two thousart<i llvc 
hundred dollars, required to be flled 
as condition prcccdcnt to actu»n tn 
municipal court. is not concluj ive.— 
Pennlngton v. Conwny & Ash. 92 
Pa.«upcr. 14», 

62. v. Judge of Third 
Judicial District, 17 «o. 47». 47 I-a. 
Ann. 1022. 

15 O.J. p 750 note 26. 

63. Conn.--Oantoni v. lietts, 39 A, 
604, 70 Cunn. 386. 

64. U.S.—Kiibart v. Arkin, 1*«.. 222 
F. 454, 146 aC.A. 448. 

15 C.J. p 751 note 27. 
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and wherever the real amoimt actually in contro- 
versy is made to appear, this is the controlling eri- 
terion of jurisdiction, even though it may be differ¬ 
ent from the amount demanded in the complaint or 
otherwise alleged in the pleadings,®® Where there 
is no uncertainty as to the amount which may be re- 
covered, merely claiming an increased amount will 
not confer jurisdiction.®® An allegation of damag- 
es not recoverable must be disragarded.®*^ The real 
amount, as shown by the evidence produced at the 
trial, govems on a question of jurisdiction when the 
allegations are in conflict with it,®® and the amount 
shown by the record and the pleadings, taken as a 
whole, when these disclose the. real sum in dispute, 
is determinative of the question of jurisdiction.®® 
The mere fact that the cause of action arises out df 
a demand whose total sum exceeds the jurisdiction- 
al limit will not prevent the attaching of that ju¬ 
risdiction, provided the real amount due in the par- 
ticular case is alone claimed and such amount is 


within the jurisdiction.^® In distress proceedings, 
the jurisdiction of a court, acquired on the basis of 
bona fide allegations, made at the institution of the 
proceedings, as to the value of the property seized, 
is not defeated when it subsequently tums out that 
the value of the property seized exceeds the juris¬ 
diction of the court,However, under statutes 
which limit the jurisdiction of specified courts in 
actions to recover a chattel to chattels of a stated 
value, with or without damages for the taking or 
detention thereof, in an action to recover a chattel 
of an alleged value within the jurisdiction of the 
court, the cOurt will be divested of jurisdiction if, 
after trial, the value of the chattel proves to be 
greater than such stated value, but otherwise, it re- 
tains jurisdiction, even if the damages for the de¬ 
tention be greater than that arnount.*^® Where, in 
a replevin action brought in a court of inferior ju¬ 
risdiction, the value of the property involved and 
the damages incurred by the defendant exceeds the 


65u Cal.—Consolidated Adjustment 
Co. of Californla v. Superior Court 
of Sonoma County, 207 P. 552, 189 
Cal. 92. 

Colo.--McKnIght v. McKniffht, 111 P. 
683, 49 Colo. 60. 

:]?’la.—Director General of Rallroads 
V. Wilford, 88 So. 256, 81 Fla. 
480. 

Pa.—Pennington v. Conway & Ash, 
92 Pa. Super. 149. 

16 C.J. p 751 note 28; p 764 note 37. 
Beplevln 

Actual and not claimed value of 
chattel in replevin determines mu- 
niclpal courfs jurisdiction.—Goodo- 
viteh V. Reiss, 220 N.T.S. 42, 129 
Mlsc. 162, citlngr Dennis v. Critten- 
den, 42 N.T. 542, as authorlty for 
the statement that under the former 
practice in the court, Jurisdiction In 
replevin was • acquired if the affl- 
davit of plalntitt claimed the valjie 
of the chattel to be an amount 
within the court's jurisdiction. 

66. Miss.—Grimn v. McDanlel, 63 

mss. 121 . 

16 C.J. p 762 note 29. 

67. U.S.—Vance v. W. A. Vander- 
cook Co., S.C., 18 S.Ct. 646, 170 U.S. 
468, 42 li.Ed. 1111/ affirmingr in 
part and reversing In part, C.C., 
80 P. 786. 

15 C.J. p 752 note 30. 

68. Colo.—McKniffht v. MoKnigrht, 
111 P. 583, 49 Colo. 60. 

Pa.—^Horafeus v. Mangos, 98 Pa. 
Super. 447. 

16 C.J. p 762 note 31. 

Ad damnum prima fade evldenoe 

Under the Massachusetts practice 
the ad damnum In the declaratlon is 
prima facie evidence of tue amount 
In controversy, but Is subject to be 


controlled by evidence as to the 
amount actually in controversy, and 
does not estop plaintlff from show- 
Ing the true facts as to the amount 
of the clalm.—^Burmon & Bolonsky v. 
Luckenbach S. S. Co., D.C.Kass., 39 
P.2d 619. 

69- Cal.—Califomia Cured Fruit As- 

soc. V. Alnsworth, 66 P. 686, 134 

Cal, 461. 

16 C.J. p 762 note 32. 

TTamatured instaUmenfcB 

Insurer’s refusal to pay monthly 
dlsability benefits as they accrued 
did not fflve Insured rigrht to sue for 
the full coverage as for total and 
permanent disabllity, and hence 
county court at law did not have 
jurisdiction of insured’s cause of 
action at time when only four in- 
stallments totalingr less than two 
hundred dollars had matured.—^Met¬ 
ropolitan Life Ins. Co. v. Evans, Tex. 
Clv,App., 96 S,W.2d 162. 

Amount involved held sufflolent 

Llability of Insurer under disabill- 
ty clause of group policy dates from 
time when insurer by letter to insur¬ 
ed denied its liabillty under policy, 
and hence, three installments 
amouuting to more than flfty dollars 
having become due between fhat 
date and date of institutlng: suit, 
amount involved was within juris¬ 
diction of Circuit court.—^Young v. 
Metropolitan Life Ins. Co., 84 S.'W.2d 
1066, 229 Mo.App. 823, certiorari 

quashed State ex rei. Metropolitan 
Life Ins. Co. v. Allen, 100 S.W.2d 
487. 

Idquldated damages as oontrolUng 

In an action for breach of a con- 
tract for exebange of real property, 
the sum of one dollar named as 
conslderatlon for the contract will 
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not be held to be llqUldated dam¬ 
ages ousting Circuit court^s juris¬ 
diction, where damages were easily 
ascertainable.—Ben Cheeseman Real- 
ty Co. V. Thompson, 112 So. 161, 216 
Ala. 9. 

70. Colo.—^Nelson v. Meyer, 180 P. 
86, 66 Colo. 164. 

16 C.J. p 758 note 33. 

UabiUty of stookholders 
In separate action to enforce the 
llability of an indlvldual stock- 
bolder, the amount in demand would 
be amount claimed to be due from 
him, as distlnguished from the ag¬ 
gregate amount sought to be re- 
covered from all the stockholders 
together,—Friede v. Jennings, 184 
A. 369, 121 Conn. 220. 

Actlou to canoel mortgages by oum. 
er of sinall iuterest 
In a suit by an alleged owner of 
one three hundred and twenty-flfth 
of certa in real property, consisting 
of waterworks and thelr ap- 
purtenances, to canoel and avold 
mortgages thereon for four hundred 
and seventy-flve Ihousand dollars, 
and to declare his Interest in the 
property free from the llens of such 
mortgages, the sum or value in dis¬ 
pute is the value of the one three 
hundred and twenty-flfth of the 
property, which complainant claims 
to own and seeks to relleve from the 
lien of the encumbrances.—Cowell v. 
City Water Supply Co., lowa, 121 F. 
53, 57 C.C.A. 393, reverslng, C.C., 96 
F. 769. 

71. Tex.—^Boyd v. Mara, Civ.App., 
284 S.W. 703. 

72- N.T.—^Rubenstein v. Frank De 
Rosa Co., 213 N.T.S. 40, 126 Misc. 
814. 
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jurisdiction of that court, the defendant therein may 
litigate his claim for damages sustained from the 
wrongful taking and the conversion of the proper- 
ty in another court whose jurisdiction includes the 
amount involved.^^s 

Incidental rights not considered. The limitation 
as to amount refers to the sum in dispute and not 
to the value of rights which are mere incidents.^^ 
The fact that a contract itself may be incidentally 
involved in the suit, does not fix the jurisdiction 
in accordance with the amount of the contract if 
the only matter really in dispute is a different 
sum;*^® but in an action to recover payments made 
on a contract in which an adjudication of the valid- 
ity of the contract is involved, the amount of the 
contract and not the specific sum sued for is the 
amount in controversy.^® 

§ 54. How Amount Ascertained or Fixed 

a. In general 

b. Time as of which jurisdiction deter- 

mined 


r a. In General 

I The amount or value of the matter actually In dis- 
pute between the parties is the amount in controversy 
for the purpose of determining the jurisdiction of the 
court, and varies accordlng to the nature of the case and 
the relief demanded. 

In general, the amount actually put in controversy 
determines the jurisdiction of the court-J" that 
which a party in good faith sceks to obtain deter¬ 
mines the amount in controversy and, except 
where statutes require the amount to hc determihed 
on specified items in certain cases, sec infra § 57, all 
the relief demanded must be considered in order to 
determine the amount in controversy for jurisdic- 
tional purposesJ^ The matter in dispute from 
which the amount in controversy is to be deter- 
mined for jurisdictional purposes varies according 
to the nature of the case and the relief demanded 
It may be the debt or damages claimcd, as in a case 
on a moncy demand or sounding in damages, see 
infra § 5S; the value of property or of the i)osscs- 
sion thereof in cases involving the titie or the right 
thereto, considered infra § 57; the value of a right 


va. OW.—Terwllleffer v. BuH, 9 P. 
2d 45, 155 Okl. 294. 

74. U.S.—Oreffon R. & Nav, Co, v. 
Shell, CCWash., 125 F. 979—New 
York Sllk Mf& Co. v. Patersou 
Second Nat Bank, C.C.N.J., 10 F. 
204. 

CoUateral elfeot inunatexial 
Aa regards jurisdictional amount, 
the collateral effect of the Judgment 
of a court is not the test of the 
courfs jurisdiction.—^Huey v. Pru¬ 
dential Ins. Co. of America, D.C.Ala., 
23 F.Supp. 708: 

76. La,—^Reimann Const Co. v. 

Heinz, 137 So. 355, 17 La.App. 68 t! 
Asnonnt of ooatraot held not \n- 
volv4d 

In an action to recover four hun- 
dred dollars eamest money pald 
hy plalntUfs on a contract for the 
purchase of land for the sum 
of four thousand dollars, on the 
ground of failure of defendant 
vendors to give good titie, a plea 
that the amount in controversy 
and subject matter of the suit 
were heyond the Jurisdiction of the 
oounty court, predlcated on allega- 
tlons of the petition that if the ti¬ 
tie had been good plaintlffs would 
have paid the balance of the pur¬ 
chase money and taken the land, 
and were stili wllllng to do so, was 
without merlt.—^Davls v. Fant Tex. 
Clv.App., 93 S.W. 193. 

76. Tex.—Qossett v. Manley, Clv, 
App., 48 S.W.2d 622, error refused. 

77. Cal.—San Jose Paolflo Buildlng 
& Loan Ass'n v. Corum, 37 p.2d 
866, 2 Cal.App.2d 276. 


Fla.—Knudsen v. Green, 156 So. 240, 
116 Fla, 47—^Wilkie v. Roherts, 109 
So. 225, 91 Fla. 1064—A. Mortel- 
laro & Co. V. Atlantic Coast Lino 
R. Co., 107 So. 528, 01 Flo. 230— 
Hutchinson v. Courtney, 98 So, 582, 
86 Fla, 656. 

Tex.—Threadgill v. Federal Land 
Bank of Houston, Civ.App., 26 S, 
W.2d 345, error dlsmlSHod. 
Ambigulty as to amoimt 
Where the parties go to trial on an 
Issue wlthin the jurisdiction of the 
court, the fact that the allogatlons 
of the complalnt taken in conjunc- 
tion wlth the prayer for judgment 
created some amblgulty and uncer- 
talnty as to whether the amount due 
was wlthin the jurisdiction of the 
court Win not doprive the court of 
jurisdiction.—Sunset Lumber Co. v. 
Dunlap, 163 P. 388, 32 Cal.App. 492. 
Ainount held snttolant 
Dlstrlct court had jurisdiction of 
suit to determine owner of mineral 
lease rental of four hundred elghty 
dollars and four rental payments for 
Ilke-amounts to fall due on same 
date of four succeedtng years under 
ordlnary drill or pay lease.—Mineral 
Investlng Corporation v. Bishop Cat- 
tle Co., 78 S.W.2d 174, 124 Tex. 887, 
affirming, CIv.App., 49 S.W.2d 532. 

78. Tex.-~Losano v. Torres Clv 
App., 284 S.W. 151. 

79. Tex.—Goodall v. Dean, Civ.App., 
236 S.W. 111 —^Losano v. Torres, 
Civ.App., 234 S.W. 161. 

Oonverslon and danu^es theretor 
Under a petition' alleging the con¬ 
version of two horses worth one 
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hundred fifty dollnrs each, tmd(*r the 
protense of a judgment and exeeu- 
tion against plalntilt, that plaintitTs 
credit was afteeted iherehy m the 
sum of nine hundred llfty dtdlars. 
and that for the unluwful depriva- 
tion of the use of the horae» and the 
expenses he loat forty «vi» dollars, 
and praying for exemplary and ae- 
tual damages, the amount in con- 
troversy is one thousand two hun¬ 
dred and niriety flve dollars.—Parlin 
& Orendorff Imph^ment Co. v. dem- 
ents. 117 aW. 495, 64 Tex.dv.App. 
356. 

Triple damages 

The amount in controversy in¬ 
cludes the amount of triple damages 
claimed in an ai^tlon for unlawful 
detainer for the unlawful detention, 
—Wells Fargo Bank ^ Union Trust 
Co. V. Broad, 39 IKU 241, 3 Cal.App. 
2d 46. 

Coatlatdag aoooimt 

Action for total amount of freight 
charges on vartous shipments was 
wlthin jurisdiction of lower i*ourt, 
although no individua! shipment wns 
largo enough,—New York N. H. & 
H. R. Co, V. Saltsr, 134 A. 220, 104 
Conn. 728. 

tmiawtnl disorlsiilnatlon bstweesi 
sObdppers 

Suit for unlawful discrlmination 
between shippers amounting to two 
dollars and fifty cents per car was 
withtn Jurisdiction of Circuit court, 
where total damages sought exceeded 
one hundred dollars.—Missourl Pac. 
Ry. Co. V. Kirten Gravei co., 44 S.W. 
2d 674, 184 Ark, 1024L 
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claiined;®o the value of the.right to be protected, 
or the extent of the injury to be prevented, as in 
injunction suits;8i the diminished value of the 
property directly affected by the relief prayed;82 
the value of the object sought, or of the erection 
to be abated, as in a suit to abate or enjoin a nui- 
sance;82 the value of property and rights which 
will be affected, if the relief prayed for is granted, 
rather than the value of coniplainant*s interest;®^ 
the balance due, as in an action to recover the price 
of property sold;®^ the amount paid by the surety, 
and not the balance stili due on the note, in an ac¬ 
tion by a surety on a note for reimbursement;»® 
the amount of the salary of an office the title to 
which is in dispute;87 the face value of a life In¬ 
surance policy, in a suit to set aside a forfeiture 
thereof;«8 the amount of the judgment, in a suit 
to restrain a levy under a writ of execution;^» or 
in an action to cancel contracts to purchase proper¬ 
ty and 'to recover amounts paid thereon, the amotmt 
sought to be recovered together with the balance 
due on the contracts is the amount in controversy.*® 


§ 54 

In a garnishment proceeding, neither the total 
amount owed by the debtor nor the value of the 
property of the debtor in the hands of the gamishee 
constitutes the amount in controversy where the 
debt sought to be collected in the garnishment pro¬ 
ceeding is less than cither.^i In a suit to enjoin the 
enforcemcnt of a judgment of another court, the 
amount of any damage sought by plaintiff cannot 
be considered in determining the amount in contro¬ 
versy for jurisdictional purposes.*^ 

Replevin, In replevin, if the writ is issued as a 
means of trying the title to property, the value of 
the article replevied is the matter in dispute, see 
infra § 57; but if the replevin is of property dis- 
trained for rent, the amount for which avowry is 
made is the real matter in dispute,^® and damages 
claimed are not to be considered in determining the 
court*s jurisdiction.2^ 

Tax cases. In an action to enjoin the collection 
or enforcemcnt of a tax or assessment, the amount 
of the tax or assessment is the amount of the con- 


80. TT.S.—^LanninsT v. Oabome, C.C- 

Cal., 79 F. 667. 

15 C.J. P 753 note 89. 

To filo oompensatlon clalxn. 

In a suit by an employee to cancel 
a settlement for workmen’s compen- 
satlon so as to leave him free to flle 
his claixn for compensatlon before 
the Industrial Accident Board, the 
amount Involved is the difference 
between the amount he was entitled 
to under the compensatlon law and 
what he had received under the al- 
legred fraudulent settlement,—^Mary- 
land Caaualty Co. v. Meyer, Tex.Clv. 
App.. 41 S.W.2d 291, 293, cltin^r Cor¬ 
pus jmxlB. 

Ia ndt for partaershlp aoooxuLttng', 
the amount in controversy cannot 
exceed the aggregate of the amounts 
claimed by each partner to be due 
him from the other. The court held 
that it was not convince d that rea- 
son would Justlfy the general appli- 
cation of the rule that in an action 
for a partnerahip accounting the 
whole of the common property con¬ 
stitutes the amount in controversy, 
which rule was lald down without 
particular examination of the Ques- 
tlon in the case of Rogers v. Lawton, 
C.C.W 1 S., 162 F. 203.—Muli v. Parrott 
Bros. Co., D.C.Idaho, 218 F. 713. 

81. Pa.—^Horwltz v. Wohlmuth, 66 

Pa,Super. 321. 

Tex.—Haynes v. Priddy, Oiv.App., 27 

S.W.2d 827. 

16 C.J. p 768 note 40. 

Promlse not to engage In HmstoMs 

In a suit to enjoin defendant from 
engaging in business in a specified 
area in accordance with his agree- 


ment on the sale of his business to 
plaintiff, the amount In controversy 
is the value of the promise not to 
engage In business in tbe territory 
described and not the value of the 
entlre property sold.—^Horwitz v. 
Wohlmuth, 66 Pa.Super. 321. 

88. Pa.—^Pennlngton v. Conway & 
Ash, 92 Pa.Super. 149, 

To restrain construction 
On a bili in equity to restrain the 
erection and malntenance of a bulld- 
ing or other structure, the value of 
the matter in controversy is the dif¬ 
ference between the value of the 
property with the building on it and 
its value without the building and 
deprived of the right to build and 
maintain it.—^Pennlngton v. Conway 
& Ash, supra. 

83. tJ.S.—^Mlssissippl, etc., R, Co. v. 
Ward, lowa, 2 Black 486, 17 L.Ed. 
811. 

16 C.J. p 754 note 41. 

84. U.S.—^Larabee v. Dolley, C.C. 
Kan., 175 F. 365, reversed on oth¬ 
er grounds Dolly v. Abilene Nat. 
Bank, 179 F. 461, 102 C.C.A. 607, 
32 L,RA,N.S., 1065, affirmed As¬ 
saria State Bank v. Dolley, 31 S. 
Ct 189, 219 U.S. 121, 56 L.Ed. 123. 

15 C.J. p 764 note 46. 

85. Cal.—^Whims v. Marco, 81 P.2d 
476. 137 CaLApp. 760. 

Blglit to eleot different reuedy Inu 
material 

In action for balance of purchase 
price of corporate stock under oon- 
tract which enabled the purchasers 
to relieve themselves of liabillty hy 
paying the seller a stated sum on 
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receipt of notlce o^ the sellex^s per- 
fectlon of title the amount in con¬ 
troversy Is the balance of the pur¬ 
chase price of the stock where the 
purchasers never exercised their 
right to relieve themselves of liabili- 
ty by maklng the required payment. 
—Whims V. Marco, supra. 

86. Tex.—Self v. Thompson, Civ. 
App., 86 S.W.2d 245. 

87. Tex.—State v. De Gress, 11 S.W. 
1029, 72 Tex. 242. 

16 C.J. p 764 note 46. 

88. Tex.—^Flrst Texas Prudential 
Ins. Co. V. Ryan, Civ.App., 48 S. 
W.2d 750, affirmed 82 S.W.2d 686. 
125 Tex. 377. 

89. Tex—Dr. L. D. Le Gear Medi¬ 
cine Co. V. Hairston, Civ.App., 62 
S.W.2d 886. 

9Q. Tex—^Burcum v. Gaston, Clv. 
App., 196 S.W. 267. 

91. Tex—^Whlte v. SIbley, Civ.App,, 
59 S.W.2d 266, error dlsmlssed. 

98. Tex—^Philips v. Sanders, Civ. 
App., 80 S.W. 567—Consolidated 
Advertising Corporation of Cali- 
fomla V. Gibson, Civ.App., 74 S. 
W.2d 710. 

93. U.S.—^Peyton v. Robertson, D.C., 
9 Wheat. 627. 6 L.Ed, 161. 

Coaira 

It has been held that In proceed- 
Ings to recover goods wrongfully 
seized for rent the amount of plaln- 
tlfTs damages, rather than the 
amount • of rent, Controls,—^Hirst v. 
Moss, S Phila., Pa., 457. 

94. U.S.—^Peyton v. Robertson, D.C., 
9 Wheat. 627, 6 L.Bd. 161, 
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troversy;®^ unless a contractual right of exemption 
is alleged to be violated, in which case the value of 
the right of exemption sought to be protected, and 
not of the individual tax or assessment claimed to 
be violati ve thereof, measures the jurisdiction.®® 
Where the attack is directed at the tax itsclf rath- 
er than the liability of the complaining party, the 
test of jurisdiction is the amount of the total tax, 
and not the amount for which the individual tax- 
payer may be liable®^ or may have paid.^* In li- 
cense tax cases, the value of the right to conduct 
complainant*s business free from the tax is the ju- 
risdictional amount^® 

Protest fees. It has been held that in an action 
on a protested bili of exchange, where plaintiff is 
entitled to recover protest fees in addition to inter- 
est and costs, such fees may be considered in mak- 
ing up the jurisdictional amount,^ but this has also 
been denied.^ 

Aft mierest in a judgment ia which plcdntiff^s 
counsel is entitled as a fee is a part of the judgment 
for the purpose of determining the amount in con- 
troversy in a suit to set aside an assignment there- 
o£.3 

On a motion to set aside an exeeution, the juris¬ 
diction of the court as to the amount involved is 
regulated by the face of the exeeution.-^ 


Rccitals in an agrccd statement of facts may 
amount to a concession that the value of a right in 
question is sufficient to give jurisdiction.^ 

b. Time as of Which jTirisdiction Detennined 

The amount In controversy at the time of the in- 
stitution of the suit determines the Jurisdiction of the 
court. 

The jurisdiction of a court is determined by the 
amount in controversy at the time when the court 
is first called on to exercisc jurisdiction, which in a 
trial court is the amount claimed at the time when 
the suit is instituted.® So, where the action is com- 
menced for an amount within the jurisdiction of 
the court, jurisdiction is not affected by a delay in 
the trial resulting in damages or interest accruing 
to an extent making the entire amount exceed the 
jurisdictional amount,*^ even though an amendment 
of the petition, which origmally demanded a sum 
within the jurisdiction of the court, so as to include 
such interest, makcs it state a claim beyond the 
jurisdictional limit.® Convcrscly, damages suffered 
after the commcncement of a suit cannot serve as 
a basis for the court*s jurisdiction as respeets the 
amount involved.^ In an action to recover install- 
ments duc under a contract, installments not due 
cannot bc considered in determining the jurisdic¬ 
tional amount.i<> 


9S- IT.S.—^Bachus v. Hartwell, C.C. 
Cal., 112 F. 664. 

15 C.J. p 764 note 48. 

96. XJ.S.—^Berryman v. Board of 
Trustees of Whitman College, 
Wash., 82 S.Ct 147, 222 U.S. 334, 
56 Li.BcL 226, reverslngr, C.C., Board 
of Trustees of Whitman College v. 
Berryman, 166 F. 112. 

16 C.J. p 764 note 49. 

97. La.—^Fontenot v. Young, 64 So, 
408, 128 La. 20. 

15 C.J. p 764 note 50. 

98. Ky.—Commonwcalth v. Scott, 65 

S.W. 696. 112 Ky. 252, 23 Ky.L. 
1488. 55 L.R.A. 597. 

99. U.S.—^Humes v, City of Llttle 
Rock, C.C.Ark., 188 F. 929. 

16 CJ. p 754 note 52. 

1- U.S,—^Dallyn v. Brady, D.C.Pa,, 
206 P. 430. 

Ark.—^Modern Laundry v. DiUey, 163 
S.W. 1197, 111 Ark. 350. 

2. U.S.—^Baker v. Howell, C.C.Neb., 
44 P. 118. 

3. U.S.—^Lee Line Steamers v. Rob- 
Inson, Tenn., 232 F. 417, 146 C.C.A. 
411. 

Mo.—^Force v. Van Patton, 60 S. 
W. 906, 149 Mo. 446. 

5. U.S.—Scott V. Donald, S.C., 17 S. 
Ct 262, 166 U.S. 107, 41 L.Ed. 648, 
modlfying, C.C., Donald v. Scott, 
67 F. 854. 


6. Cal.—^Ross V. McDoupral, 87 P.2d 
709, 31 Cal.App.2d 114—Well« Far¬ 
go Bank & tTnlon Trust Co. v. 
Broad, 39 P.2d 241, 3 Cal.App.2d 
45. 

111.—Commercial Credit Tru.st v. 

Land, 251 IlLApp. 469. 

Mlss.—Catehot v. Russoll, 134 So. 
140, 160 Mlss. 330, 77 A.L.R. 988— 
Continental Casualty Co, v. Crook, 
128 So. 674, 678, 167 Mias. 518, 72 
A.L.R. 186, quotlng Corpus Xoils, 
N.y.—Tappln V. Macleon, 192 NT.y.S. 
196, 198, 117 Mlsc. 767, cltlng Coar- 
pos Joxls. 

Tex.—^W, R. Case & Sons CutltTy Co. 

V. Oinode, Civ.App., 206 S.W. 350. 
Vt.—Shepherd v. Boedo, 24 Vt. 40. 

16 C.J. p 773 note 7. 

Reductlon of amount claimed seo in¬ 
fra S 68. 

7. N.T.—Tappin v. Maclean/ 192 N. 
T.S. 196, 117 Misc. 7.57. 

Tex.—Ft Worth & D. C. Uy. Co. v. 
Undorwood, 99 S.W. 92, 100 Tt*x. 
284, 123 AmuS.R. 806—Stump v. F. 
A. Offleer & Co., Civ.App., 260 S, 

W. 308. 

15 C.J. p 774 note 8. 

ITeoessity for mle 
This is a wlse and ncciossary ruU*; 
otherwlse by the accrual of int«»r- 
est during the pendency of the ac¬ 
tion, ospoclally in courts with con- 
gested calendars where much Ume 
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must etnpso b»*fore a trial can be 
had, the amount in conirov**ray oould 
easlly out^rrow the JurSudiotion of 
the eourt, and the would 

tlnd further efTorts bnrr#‘d from this 
court by Hmitation of jurisdiction 
and from other tribunali hj» limita- 
tlon of time.—Tappin v, Maelean, 192 
K.r.S. X96, 117 Misc. 767. 
a. Tex.— Ft, Worth St D, P. By. Co. 
V. Underwood. f»9 RW. 92. 100 Tex. 
284, 123 Am.S.n. 806—Stmms Oil 
Co. V. Hali, (Mv.App,. 2K1 S.W. 286 
—Stump V. P. A, omtMT & Cc»., Clv. 
App., 260 RW. 30«. 

15 C.J. p 774 note 9. 

9. I.A.—NIck V. Itensberg, 4M So. 

986, 123 X>a. 351. 

la Tex.—Jfonea v. Dcnld, Oiv.App.. 

192 R\V. 1134. 

XasarMxoa oontraot 
Action iit law urising in City of 
Oakland for monthly innumncit bene- 
nts In arnount undep t»ne thousand 
dollars wa.s within excluHive juris¬ 
diction of Justice court, nlthough 
complnint alleged that defendant had 
deelan^d ptdicy cxplred and ptain- 
tlff prayed that policy be U*'clared In 
full forc(‘.—-Xorager v, Mountaln 
States Life Ina. Co., 6l I\2d 443. 10 
Cal. App. 2d 188. 

Teaohlnir oo&traot 
On «chool board'» breach of teach- 
ing contract for period of elght 
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§ 55. - Amount Claimed in General 

In general, fn actions In which the rellef eought Is a 
sum of money the amount claimed in good falth by the 
plaintiff, and not the amount of the recovery, determines 
the amount in controversy. 

In general, in an action in which the relief sought 
is a sum of money, as in an action on a money de- 
mand or sounding in damages, the amount claimed 


in good faith by plaintiflF,^! the same being well 
pleaded,!^ determines the amount in controversy 
for the purpose of determining the court’s jurisdjc- 
tion; and this ordinarily constitutes the amount for 
which, in the aspect of the case most favorable to 
plaintiff, judgment could be rendered on the facts 
set out.i2 This amount is determined without ref- 
erence to any defense or plea set up by defendant,^^ 


months, teacher suin^r at the end of 

seven months could recover only the 

contract wagre for the seven months. 

— Jones V. Dodd, Tes:.Clv.App., 1S2 S. 

W. 1134. 

11« U.S.—^Kunkel v, Brown, Md., 99 
F. 693, 89 C.C.A. 666. 

Ala.—Sheldon v. Lyon, 104 So. 676, 
20 Ala.App. 623. 

Ark.—Merchants* Bank of Vander- 
voort V, Affholter, 215 S.W. 648, 
140 Ark. 480. 

Cal.—Todhunter v. Smlth. 28 P.2d 
916, 219 Cal. 690<—Consolidated Ad- 
Justment Co. of California v. Su¬ 
perior Court of Sonoma County, 
207 P. 662. 189 Cal. 92—Ross v. 
McDoruffal, 87 P.2d 709, 31 Cal.App. 
2d 114—Wells Fargo Bank & Un¬ 
ion Trust-Co. V. Broad, 39 P.2d 241, 
8 Cal.App.2d 45—^HCarris v. Seidell, 
36 P.2d 1104, 1 Cal.App.2d 410— 
Warfleld v. Basso, 216 P. 48, 62 Cal. 
App. 47—Hali V. Cline, 188 P. 296, 
45 Cal,App. 616. 

Colo.—^Nelson v. Meyer, 180 P. 86, 
66 Colo. 164. 

Conn.—Atlantic Befining Co. v. 

Schoen, 170 A. 478, 118 Conn. 26. 

Fla.—Knudsen v. Green, 166 So. 240, 
116 Fla. 47—Wllkle v. Roberts, 109 
So. 226, 91 Fla. 1064—A. Mortel- 
laro & Co. V. Atlantic Coast Line 
R. Co.. 107 So. 628, 91 Fla. 230— 
Hutchinson v. Courtney, 98 So. 582, 
86 Fla. 556—^Director General of 
Railroads v. Wilford, 88 So. 266, 
81 Fla. 430. 

Ga.—Pacific Mut. Life Ins. Co. v. 
Barfield, 194 S.F. 258, 57 Ga.App. 
43—Bowen v. Hendricks, 107 S.E. 
617, 27 Ga.App. 235. 

Ky.—Trustees of Graded Free Col- 
ored Common Schools of City of 
Mayfield v. Trustees of Graded 
Free White Common Schools of 
City of Mayfield, 203 S.W. 620, 180 
Ky. 574, rehearing denied Board of 
Trustees of Graded Free Colored 
Common School of Mayfield v. 
Board of Trustees of Graded White 
Common School of Mayfield, 204 S. 
W. 86. 181 Ky. 303. 

La,—Givens v. Yazoo & M. V. R. 
Co.. 137 So. 66, 173 La. 372—Rei- 
mann Consi. Co. v. Heinz, 137 So. 
355, 17 La.App. 687. 

Mich.—Zimmerman v. Miller, 178 N. 
W. 364, 206 Mich. 699. 

Mo.—Sutherland v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 111. 

N.T.—Byrne v. Padden, 162 N.H. 20, 
248 N.T. 243, reversing 223 N.T.S. 

21 O.J.S.-tJ 


696, 221 App.Div. 764, appeal grant’ 
ed 224 N.Y.S. 943, 222 App.Div 
866—^McConnell v. Williams S. S. 
Co., 266 N.Y.S. 868, 143 Misc. 426, 
reverslng City Ct, 264 N.Y.S. 697, 
142 Mlsc. 269—Spetler v. Jogel 
Realty Co., 231 N.Y.S. 617, 224 App. 
Dlv. 612—Central Park-West 84th 
Street Corporation v. Cusack, 224 
N.Y.S. 414, 130 Misc. 770. 

N.C.—Chamberlaln v. Home Sec. Life 
Ins. Co., 176 S.E. 86, 206 N.C. 622— 
Lamson Co. v. Morehead, 154 S.E. 
60, 199 N.C. 164—Petree v. Savage, 
88 S.B. 725, 171 N.C. 437—Riddle 
V. Brldgewater Mllllng Co., 64 S.E. 
782, 160 N.C. 689—^Boyd v. Roanoke 

R. & Lumber Co., 43 S.E. 631, 132 
N.C. 184—Knight v. Taylor, 42 S.E. 
637, 181 N.C. 84, 86—Noville v. 
Dew, 94 N.C. 43—Allen v. Jackson, 
86 N.C 321. 

Pa.—^Porter v. Zeuger Milk Co., 7 A. 
2d 77, 136 Pa.Super. 48—Baker v. 
Carter, 167 A. 211, 103 Pa,Super. 
344. 

R. I.—^Henry W. Cooke Co. v. Sheldon, 
164 A. 327, 53 R.I. 101. 

S. C.—Dupre v. Gilland, 162 S.E. 873, 
166 S.C. 109. 

S.D.—Bide V, Gllbert, 163 N.W. 678. 
39 S.D. 81. 

Tenn.—Crooms v. Reichman, 8 Tenn. 
Civ.App. 86. • 

Tex.—Johnson v. Universa! Life & 
Accident Ins. Co., 94 S.W.2d 1145, 
127 Tex. 486—Clonts v. Johnson, 
294 S.W. 844, 116 Tex. 489—Dwyer 

V. Bassett & Bassett, 63 Tex. 274 
—Linn Motor Co. v. Sabine Devel- 
opment Co., Civ.App., 127 S.W.2d 
602—^Press v. Davls, Civ.App., 118 

S. W.2d 982, 996, error granted, cit- 
ing Coxpns Jnzls—Corneli v. Swish- 
er Cftunty, Civ.App., 78 S.W.2d 1072 
—Spencer v. Davis, Civ.App., 298 
S.W. 443—C. R. Garner & Co. v. 
Rlley, Civ.App., 288 S.W. 963— 
Smith V. Nesbltt, Civ.App., 235 S. 

W. 1104, conforming to certified 
questions 230 S.W. 976, 111 Tex. 
186—^W. R. Case & Sons Cutlery 
Co. v. Canode, Clv.App., 206 S.W. 
360—City of Brownsville v. Fer- 
nandez, Civ.App., 202 S.W. 112. 

Utah.—Gibson v. Bqultable Life 
Assur. Soc. of U. S., 86 P.2d 106, 
84 Utah 462—^Hardy v. Meadows, 
264 P. 968, 71 Utah 266. 

Va.—J. A. Heilser & Bro. v. Mer¬ 
chants* Cold Storage & Ice Mfg. 
Co., 123 S.B. 606, 139 Va. 114. 

16 C.J. P 756 note 69. 
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PzlxnA facie 

In a proceeding for a writ of man¬ 
damus, the amount stated In the pe- 
tition as the amount sued for is 
prima facie the amount involved.— 
State ex rei. Douglas v. Tune, Mo. 
App., 191 S.W. 1078. 

Por nnliqnldated damagee 
Amount of demand, where honest-- 
ly made, determines amount in con¬ 
troversy In suit for unllquidated 
damages.—Travis & Son v. F. A. Hu- 
lett & Son, 141 So. 349, 163 Mlss. 221. 

AmoniLt held Insnffloleiit 
In action against trustees of re- 
ligious society in their indlvldual 
'and representative capacity to fore- 
close an assessment lien, where 
amount in controversy as against 
trustees in their personal capacity 
was less than five hundred dollars 
and no supporting lien was pleaded 
against them in their personal ca¬ 
pacity, distrlct court dld not have 
Jurisdlction of action against trus¬ 
tees in their personal capacity.— 
Uvalde Rock Asphalt Co. v. Lacy, 
Tex.Civ.App., 181 S.W.2d 698. 

la. Tex.—Smlth v. Nesbltt, Clv.App., 
235 S.W. 1104, conforming to cer¬ 
tified questions 230 S.W. 976, 111 
Tex. 186. 

13. La.—Johnson v. National Cas- 
ualty Co., 4 La.App. 674, 675, clting 
Corpus JnxiSk 

N.C.—^Lenolr Realty, etc., Co. v. Cor- 
pening, 61 S.E. 628, 147 N.C. 615. 

14. S.C.—^Dupre v. Gilland, 152 S.E. 
873, 166 S.C. 109—Corley v. Evans, 
48 S.E. 459, 69 S.C. 520. 

Pemnxrer to paxt of olalm 
Where the amount sued for is 
within the Jurisdlction of the court, 
jurisdlction is not lost by the sus- 
tainlng of a demurrer to all of the 
petitlon except a part which sels 
forth a claim less in amount than 
the jurlsdictlon of the court.—Trus¬ 
tees of Graded Free Colored Com¬ 
mon Schools of City of Mayfield v 
Trustees of Graded Free White Com¬ 
mon Schools of Mayfield, 203 S.W. 
520, 180 Ky. 674, rehearing denied 
Board of Trustees of Graded Free 
Colored Common School of Mayfield 
V. Board of Trustees of Graded 
White Common School of Mayfield, 

I 204 S.W. 86, 181 Ky. 303. 
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and is not determined by the proof adduced during 
the trial of the case,^® or by the amount of the re- 
coyery;^® and even the fact that plaintijff made a 
mistake as to the amount due, and voluntarily ad- 
mitted on the trial that an amount below the juris- 
diction of the court was actually due, will not de- 
prive the court of jurisdiction acquired under an 
original bona fide claim.^^ jf the amount claimed 
is such as to bring the case within the jurisdiction 
of the court, such jurisdiction is not defeated by 
the fact that the actual recovcry is less than the 
jurisdictional amount tmless, as appears infra § 
54, it appears that the original dcmand was fictitious 
or fraudulent; and except in jurisdictions in which, 
under the statutes in force therein, it is requircd in 


actions ex contractu,but not in tort actions,20 
that in a suit for a moncyed dcmand for an amount 
within the jurisdiction of the court, if the judg:nient 
rendered is below the jurisdiction of the court, the 
judgment must be set aside and the cause dismiss- 
ed,^^ unlcss the amount was roduced by sct-ofT suc- 
cessfully plcadcd,22 or unlcss the plaintiff makcs the 
required affidavit stating a sufficient cause why the 
jurisdictional amount was not recovered.*^ 

In a trial by the court without a jtiry, the fact 
that the court ignored all of the claims cxcept one, 
which was for an amount below its minimum ju¬ 
risdiction does not affect its jurisdiction of the 
case.-^ 


15. Arfc.—^Manufacturers* Furniture 
Co. V. Cantrell, 290 S.W. 353, 172 
Ark. 642. 

Cal.—^Turley y. Koberts, 277 P. 878, 
99 CaLApp. 71. 

Tex.—Clonts v. Johnson. 294 S.W. 
844, 116 Tex. 489—^Rascoe v. Myre, 
Clv.App., 202 S.W. 780—Burcum v, 
Gaston, Clv.App., 196 S.W. 267. 

Vt—^Barnard v. Leonaxd, 100 A. 876, 
91 Vt 369. 

lai TJ.S.—^Kunkel v. Brovn, Md., 09 
P. 693. 39 aaA. 666. 

Ala.—Sheldon v. Lyon, 104 So. 676, 
20 Ala.App. 623. 

Cal.—Ross V. McDougal, App., 87 P. 
2d 709-—Wells Fargro Bank & Un¬ 
ion Trust Co. V, Broad, 39 P.2d 
241, 3 CaLApp.2d 46—San Joae Pa¬ 
cific Bulldlng & Loan Ass'n v. 
Corum, 37 P,2d 866, 2 Cal.App.2d 
276—Harrls v. Seidell, 36 P.2d 1104, 

1 CaI.App.2d 410—Hali v. Cline, 188 
P. 296, 46 Cal.App. 616, 

Fla.—^Knudsen v. Green, 156 So. 240, 
116 Fla. 47—Wilkie v. Roberts, 109 
So. 225, 91 Fla. 1064—A. Mortellaro 
& Co. V. Atlantic Coast Line R. Co., 
107 So. 628, 91 Fla, 230—Hutchln- 
son V. Courtney, 98 So. 682, 86 Fla, 
656—Seaboard Air Line Ry. v. Ray, 
42 So. 714, 62 Fla. 634. 

Mo,—Sutherlaud v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 111. 

N.C.—Browu V. Taylor, 93 S.B. 982, 
174 N.C. 428. L.R.A.X918B 298. 

R. L—Henry W. Cooke Co. v. Shel¬ 
don, 164 A. 327, 53 R.I, 101—Bd- 
wards V. Hopklns, 5 R.I. 138. 

S. D.—Bide V. GUbert, 163 N.W. 678. 
39 S.D. 81. 

Tex.—Bwyer v. Bassett & Bassett. 63 
Tex. 274—Campsey v. Brumley, 
Com.App., 65 S.W.2d 810—Holman 
V. Ward, Com.App.. 288 S.W. 148, 
affirmlngr, Civ.App., 279 S.W. 310— 
Home Ins. Co. v. Bennett, Clv.App., 

9 S.W.2d 482—Losano v. Torres, 
Clv.App., 234 S.W. 161—City of 
Forney v. Mounger, Clv.App., 210 
S.W. 240. 

Utah.—Glbaon v. Bqultable Life 
Assur. Soc. of U. S., 36 P.2<1 106, 


84 Utah 462—^Hardy v. Meadows, 
264 P. 968, 71 Utah 256. 

Jiidgfmein.t below Jnxisdictioital 
amount pemdtted 
Court may render Judfirment for 
less than jurisdictional amount.— 
Manufacturers* Furniture Co. v. Can¬ 
trell, 290 S.W. 363, 172 Ark. 642. 
Jadgment on nndextakinif to atay ex- 
eention 

Under statutes authorizing: court to 
render Judement on stay of oxeeution 
which specify no limitation as to 
the pcnal amount of the undertaklngr, 
the court may render judgrment ihere- 
on for an amount in excess of the 
Jurisdictional amount for which 
ca.sos may be brought.—^Bailey v. Al- 
lan B. Walker, Inc,. 2 P.2d 123, 65 
App.D.C, 74. 

17. Cal,—^Rodley v. Curry, 62 1\ 
999, 120 Cal. 541. 

la Ark.—^Merchants* Bank of Van- 
dervoort v. Aifholter, 216 S.W. 648, 
140 Ark. 480. 

Cal.—^Ross V. McDougal, App., 87 P. 
2d 709—Bank of America Nat. 
Trust & Savings Ass’n v. Ames, 63 
P.2d 1208, 18 Cal.App.2d 311—Har- 
ris V. Seldell, 36 P.2d 1104, 1 Cal. 
App.2d 410. 

Pia.—Hutchinson v, Courtney, 98 So. 
682. 86 Fla. 556. 

Ga.—Bowen v. Hendrlcks, 107 S.B. 

617, 27 Ga.App. 236. 

Mich,—Zlmmerman v. MI lier, 173 N. 

■W. 364, 206 Mich, 699. 

Tenn.—Crooms v. Reichman, 8 Tenn, 
Clv.A. 86. 

Tex.—C. R Garner & Co. v. Rlley, 
Clv.App., 238 S.W, 963, 

16 C.J. p 766 note 61. 

Beoovery agulnst diffexent defend. 
ants 

Where complalnt soufirht recovery 
froih several stockholders for 
amounts within jurisdictional llmlt» 
of trial court, fact that ultimate 
judgment was entered a^ainst one or 
more of several stockholders for an 
amount below such jurisdictional 
Umit did not deprive trial court of 
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jurisdiction.—Bank of Ann^rfoa Nat. 
Trust St SfivinK» Ass*n v. Cryer 68 
P.2d 643, 6 CaL2d 486. 

19. Ala.—r..oulsvine ^ N. R. Co. v. 
Watson, 94 So. 561, 208 Ala. 31$J 
Woodward Iron Co. v. Keller, 74 
So. 933. 199 Ala. 432—Snilth v. 
Allen, 37 So. 933. 142 Ala. 141U 
First Nat. Bank of Gadsden v. Pln- 
son, 17 So. 182, 105 Ala. 588. 
ao. Ala.—lyouisvillf» Sc N. R. Co, v. 
Watson. 94 So. 551, 20« Ala. 319— 
Woodward Iron Co. v. Keller, 74 
So. 933, 199 Ala. 432—Sharpe v. 
Bamey, 2i So. 490, 114 Ala, 361. 

21, Ala.—Woodward lr4>n C«», v. Kel- 
ler, 74 So. 933. 199 Ala. 432—Smith 
V. Allen, 37 So. 933, 142 Ala. 145 
—First Nat. Bank of Gadsden v. 
rinson, 17 So. 182, 106 Ala. 588—T. 
I* Fnrrow Mereant ile Co. v. Jef- 
fers, 80 So. 135. 10 Ala.App. 661. 

22, Ala,—Woodward Iron Co. v. Kel- 
ler, 74 «o. 033, 199 Ala 432, 

23, Ala.—WocMlward Iron Co, v, Kel- 
ler, supra—T. I,. Karrow Mercan- 
tile Co. V. J4‘flrers, 80 So. 135. 16 
AlaApp, 661. 

Suffloiacoy of «Jddavit 

(l) The amdttvit must state that 
the amount sued for Is aotually due. 
—First Nat, Bank of («adsden v. Pin- 
son, 17 So. 182, 106 Ala. 588. 

<2) Plalntlfr» amdavit statlnir 
HeP'' of afiiant that nwovery should 
ha ve been for a tpreater amount, was 
insulficient and not In eompliance 
wlth Code 1907 | 5366.—Alabanja 
Oreat Southern 11. Co, v, I^wler. 104 
So. 412. 218 Ala. 119. 

OonoluslyeneM of affidavit 
Where plaintiff rerover» an amount 
below the jurisdiction of the court, 
the fUlnx of an amdavit that an 
amount within the Jurisdiction waa 
due and would ha ve lu^en recovered 
but for failun» vt proof is conclu- 
sive, and provenis a disndssal of Ihe 
action—Bullock v. Mason, 69 So. 86*, 
194 Alo. $63. 

2C Tex.—Fowler v. Small, Civ.App., 
244 S.W. 109$. 
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§ 56. -Fictitious or Fraudulent Claims 

A fictitious op fraudulent demand of an amount great- 
er than tho tacts warrant wfll not confer Jurisdiction; but 
It Ip presumed that the plaintiff acted In good falth and 
a nnere failure to prove his claim wlll not show fraud 
so as to defeat the court’s Jurisdiction. 

In order for the amount demanded in the plead- 
ing to confer jurisdiction, the demand must be made 
in good faith and not for the purpose of confer- 
ring jurisdiction.26 if a fictitious or fraudulent de- 
mand of an amount greater than the facts warrant 
is made, it cannot avail to confer jurisdiction 
and where it appears that the amount claimed in the 
complaint was laid at an excessive sum in order 
fraudulently to confer jurisdiction the action should 
be dismissed.27 However, the fact that certain 
items of damage were alleged for the fraudulent 
purpose of giving jurisdiction to the court will not 
defeat its jurisdiction if the other items alleged in 
the petition are sufficient in amount to sustain it^S 
A presumption exists that plaintiff acted in good 
faith with respect to the amotint of his claim,29 and 
the mere fact that he fails to establish every cause 
of action set forth in his complaint, or to recover 
the full amount claimed, is not of itself sufficient 


to show that his demand was fictitious or fraudulent 
so as to defeat the jurisdiction of the court.®® 
What constitutes a colorable enlargement of a de¬ 
mand, where the law gives no fixed rule, depends 
on the facts of the particular case.®^ 

Mode of raising ohfection. In some Jurisdictions, 
fraud on the jurisdiction of the court, where it does 
not appear on the face of the pleadings, cannot be 
raised by exception;®® but in order to raise that 
question it must be specially pleaded and an issue 
thereon tried®® and submitted, under proper in- 
structions, to the jury.®^ In other jurisdictions, it 
has been held that the question of whether the de¬ 
mand of plaintiff for damages was colorable and 
exaggerated for the purpose of conferring juris¬ 
diction on the court is one for the court to de¬ 
cide;®® and that if it is proper to submit it to a 
jury at ali, the submission should be as to the facts 
bearing on the enlargement and separate from the 
merits.®® 

Placing parties in statu quo on dismtssal. In a 
proper case the court, on dismissing an action be- 
cause of a misstatement as to the amount in con- 


25. N.C.—^Petree v. Savage, 88 S.E. 
725, 171 N.C. 437. 

28. Ga.—Bowen v. Hendrlcks, 107 S. 

E. 617. 27 Ga.App. 235. 

Tex.—Clonts v. Johnson, 294 S.W. 
844, 116 Tex. 489—^Booth v. Texas 
Employers' Ins. Ass’n, Coni.App., 
123 S.W,2d 322, reversingr Texas 
Employers Ins. Ass’n v. Booth, Clv. 
App„ 113 S.W.2d 231—Jenklns v. 
Parks, Com.App., 49 S.W;2d 714, re¬ 
versingr Parks V. Jenkins, Clv.App., 
41 S.W.2d 607—Worth Flnance Co. 
V. Charlle Hlllard Motor Co„ Clv. 
App., 131 S.W.2d 416—Stone v. 
Bare, Civ.App., 198 S.W. 1102. 

16 aj. p 768 note 70. 

Bad faith. held not shown 

Vt—Reed v. Whitham, 181 A. *129, 
107 VL 482. 

Objectlons to Jurisdictlonal amount 
as ffround for ahatement grenpral- 
ly see Abatement and Revlval, 9 
12 . 

27. Tex.—Jenklns v. Parks, Com. 
App., 49 S.W.2d 714, reversing 
Parks V. Jenklns, Clv.App., 41 S.W. 
2d 607—Stone v. Bare, Clv.App., 
198 S.W. 1102. 

Prom plalntiff^s evldenoe 
Where it appears on the trial, fTom 
the testlmony of plaintiff and his 
wltnesses, that the amount claimed 
in the complaint was lald beyond his 
reasonable expectatlon of recovery, 
the action should be dlsmissed.— 
Holden V. Utah, etc., Mach. Co., C.C. 
Utah, 82 F. 209, error dlsmissed 97 


.F. 983. 38 C.C.A. 692—Maxwell v. 
Atchison. etc., R. Co., C.C.Mich.. 84 
F. 286. 

2& Tex—C. R. Garner & Co. v. Rl- 
ley, Civ.App., 238 S.W. 963. 

29. Tex.—^McNamara v. Buss Mfg. 
Co., Clv.App., 67 S.W.2d 953. 

16 C.J. p 768 note 71. 

30. Ark,—^Merchants* Bank of Van- 
dervoort v. Affiholter, 215 S.W. 648, 
140 Ark. 480. 

16 C.J. p 768 note 72. 

BSlstake as to ueasore of daanages 
The claim by a buyer who had pald 
in advance for the goods that he 
was entltled to recover from the sell- 
er for a shortage in the goods the 
highest market value, and not mere- 
ly the contract price, was sufflclently 
meritorious to sustain the Jurisdic¬ 
tion of the court, notwlthstandlng 
the insufflciency of the amount if 
he were allowed only the contract 
price.—C. R. Gamer & Co, v. Riley, 
Tex.Clv.App., 238 S.W. 968. 

Zntent to evade limitatlonB on Jiu 
rlsdictioiL is not suMclently shown 
by the mere fact that plaintiff tes- 
tified that an account for a sum un¬ 
der the Jurlsdletional hmlt was cor- 
rect. 

Mlss.—Potts V. Hlnes, 67 Miss. 736. 
Tex—Johnson v. Borden, Civ.App., 
26 S.W. 1131. 

31. U.S.—^Hayward v. Nordberg Mfg. 
Co., Mlch., 86 F. 4, 29 C.C.A, 438. 

32. Tex—^Mansfleld Mill & Elevator 
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Co. V, Nlchols. Clv.App., 266 S.W. 
746. 

33. Tex—^Dwyer v. Bassett & Bas- 
sett, 63 Tex 274—Nahm v. J. R. 
Fleming & Co., Clv.App., 116 S. 
W.2d 1174—^McNamara v. Russ 
Mfg. Co., Clv.App., 67 S.W.2d 963 
—Fowler v. Small, Clv.App., 244 S. 
W, 1096—Smith v. Nesbitt, Clv. 
App., 286 S.W. 1104, conformlng 
to certlfled questlons 280 S.W. 976, 
111 Tex 186—^Moon Automobile Co. 
V. Avery, Civ.App., 219 S.W, 611. 

To eetablisli plea 

(1) To establish plea that plaintiff 
lald his damages excesslvely so as to 
confer Jurisdiction, evidence must 
Show not only that property was of 
value less than Jurlsdletional amount, 
but that value lald was for fraudu¬ 
lent purpose of conferring Jurisdic¬ 
tion.—Stone v. Bare, TexCiv.App., 
198 S.W. 1102. 

(2) Allegrations that speclfied items 
were claimed solely for the purpose 
of conferring Jurisdiction and not In 
good faith are not sufficient, but the 
party must prove that allegation.— 
McRnlght V. Washington Nat. Ins. 
Co., TexCiv.App., 131 S.W.2d 1072. 

34. Tex—^Dwyer v. Bassett & Bas¬ 
sett, 63 Tex 274. 

16 C-J. p 759 note 76. 

35. tJ.S.—^Mexlcan Cent. R. Co. v. 

Glover, Tex. 107 F, 366, 46 C.C.A. 
334. 

36. U.S.—^Mexican Cent. R. Co. v. 

Glover, supra. 
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troversy, may make such order as is necessary to 
place the parties in statu quo.®"^ 

§ 57. -Value o£ Property 

In an action In which property or Its poasession 1« 
the matter In dispute, the value of such property or Its 
possession Is the amount In controversy. 

Where the litigation involves property, or the ti- 
tle thereto, or some question necessarily affecting its 
enjoyment and possession, it is the value of the 
property itself rather than the amount of the claim 
of the contending parties which fixes the amount in 
controversy for the purpose of jurisdiction;38 and 
the amount of a mortgage or lien covering the prop¬ 


erty cannot be used as a basis to determinc juris- 
diction or oust jurisdiction.®® Under this rule, it 
has been held that the value of the property involv- 
ed determines jurisdiction in actions to try the 
rights of property in ejcctment;^^ in actions to 
quiet title;^^ in an action to remove a cloud from 
the titlc to land,^3 as a suit institutcd for the pur¬ 
pose of protecting complainant*s land from a lien 
asserted against it;^^ in bilis to rcdecm mortgaged 
premiscs;^® in a suit to prevent a threatened in- 
jury to the frcehold;^® in a suit to prevent the cre- 
ation of an obligation which will have to he paid by 
taxation;^^ in a suit to prevent the exeeution of a 
judgment and value of property involved deter¬ 


ar. Tex.—Texas Land, etc., Co. v. 
Sanders, Civ.App., 113 S.W. 568. 

38 . xT.S.—^Peterson v. Sucro, C.C.A. 
N.C., 93 F.2d 878, 882, citlng Cor- 
xpns JtiriAi 

Tex.—Cavitt v. Beall Hardware & 
Implement Co., Civ.App., 204 S.W. 
798, reversed on other grounds 
Brown v. Fleming, Com.App., 212 
S.W, 483. 

16 C.J. p 760 note 99. 

Btfect of BubBeaneat fliLdiiig as to 
value 

The court necd not vacate a for¬ 
mer order overrullng a plea In ahate- 
ment, when, on the trial, the jury 
flnds the value of the property In¬ 
volved to be an amount In excess 
of the court'8 Jurisdiction; and de¬ 
fendant is not entitled to urge the 
objecti on, since the Issue has al- 
ready been trled and determined 
against him.—^Vllbig v. Faison, Tex. 
Clv.App., 296 S.W. 669. 
mrater rights 

In a suit concernlng water rights, 
the thlng In controversy Is the rlght 
to the use of the water, and where 
that exceeded In value two thousand 
dollars, exclusive of interest and 
costs, a Circuit court of the United 
States had Jurisdiction.—^Morris v. 
Bean, C.C.Mont., 146 F. 423, affirmed 
Bean v. Morris, 169 F. 661, 86 UCA, 
619, offlrmed 31 S.Ct. 703, 221 U.S. 
486, 65 L.Ed. 821. 

39. Okl.—One Hudson Super-Slx Au¬ 
tomobile, Model J, No. 4197, Engine 
No. 39527, V. State, 187 P. 806, 77 
Okl. 130. 

40. Okl.—One Hudson Super-Six Au¬ 
tomobile, Model J, No. 4197, Engine 
No. 39627 V. State, supra. 

Seq.U6stered. property 

The jurisdiction of the dislrtct 
court of sults for the trial of the 
rights of property levled on by vlr- 
tue of a writ of seQuestralion is de¬ 
pendent on the value of the property 
levied on.—^Vaughn v. Porter, Tex. 
Civ.App., 44 S.W.2d 1009. 

Ofdoex^B valuatioiL, 

(1) In the absence of auy claim 


for damages or allegations of fraud, 
the offlcer’s valuation fixes the Juris¬ 
diction of the court to which oath 
and bond of claimant to seciuestercd 
property shall be returned.—^Vnughn 
V, Porter, supra—15 C.J. p 761 note 
3 [a] (1). 

(2-) Where the return did not .<«how 
the value of property levied on. 
which plaintiffi was clalming, but the 
sheriff made an indorsement on the 
replevy bond glven by plaintiff, stnt- 
ing that he asseased the value of 
the property at two hundred tw(‘nty- 
two dollars and flfty cents, and it 
was agrced that such waa Ita value, 
court properly overruled a motlon to 
dlamiss, on the ground that the val¬ 
ue of the property in controversy 
was less than two hundred dollars. 
—^Watson V. Schultz, Tex.Clv.A|)p., 
208 S.W. 968. 

(3) The provlsion requirlng Ihe 
levying offlcer to return the writ to 
the dislrict court and glving that 
court jurisdiction to try Ihe clnlm, If 
the property is valued by tho levying 
offlcer at any amount in excess of ftve 
hundred dollars, npplie.s where the 
property is claimed by a person who 
is not a party to the writ, and not 
where he is the party alleged by 
plaintiff to be in possession of the 
property, in which case Ihe valua¬ 
tion alleged by plaintiff determines 
the jurisdiction of the court.—^Auto¬ 
mobile Underwriters of America v. 
Brooks, Tex.Civ.App., 228 S.W. 307. 

41. U.S.—Peterson v. Sucro, C'!,C\A.N. 

C., 93 F.2d 878, 882, citlng Corpus 

Juris. 

15 C.J. p 761 note 2. 

42. Colo.—Greene v. Gibson, 127 P. 

239, 63 Colo. 346, 

16 C.J. p 762 note 6. 

43. Mich.—^Wight v. Roethli-sberger, 

74 N.W. 474, 1X6 Mich. 241. 

Contra 

A suit to remove a cloud on title 
to land wlll not be dismlssed bewiuse 
the value of tho land exceeds the 
courfs jurisdiction where lher«‘ was 
no allegation In the complaint as to 
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the value of the land or defendant*# 
Interest therein, and defen<Iant's an- 
.swer and cross complaint showed 
that his only interest was a lien for 
less than tho jurisdictional amount. 
—Berman v. Apter, IUI A, 453, 96 
Conn. 66. 

44. Mich.—Matteson v. Matteson, 98 
N.W. 1979. 132 Mich. SIS. 

Sale for assessment 
Tn an action to enjoin the sale of 
real estate In satlsfiictlon of an aa- 
sessment, the value of tbi* land and 
not the alleged amount due on the 
an.«(essment determinas th** court’# 
jurisdiction,— Fuller v. ctty of <5rand 
Uapids, 40 Mich. 395. 

45. Conn.—Scripture v. .Iohnson. 8 
Conn. 211—-Wheat v. tirillin, 4 I)ay 
410. 

4a Mich.—Huyek v. Ilrulcy, 58 N. 
W, 1092, 100 .Mich. 223. 

47, Mich,—Pndge v. Van Buren Cir¬ 
cuit Judge. 76 N.W. 315. IIK Mieh. 
389. 

Arnount of taxes immatoriol 

The <iu«*stion of juii^-dlctlonal 
amount in suit to enjoin deUvery of 
municii>al bonds whieh, tf d*‘llvered, 
will have to be pnid by tsjKition, 
depends, not on the iun<»unt of taxes 
plaintiff will have to pay, but on 
tho vttluij of his property subject to 
taxaiion,—Inalge v. Vun Uuren Cir, 
Judge, supn». 

4a. Mich.—Wilcke v. 107 N. 

W. {107, 144 Midi. 213, 115 Am.P. 
n. 394. 

To Bot asido jTtdgment 

Tn a suit to set nsid«» a judgment 
under which exeeutitm was levied 
on real estate, the «*ourt has juria- 
di<*tion where the \nlue of the land 
is aufflciimt, although the amount of 
the Judgment is insulfteicnt.—Wilcke 
V. liuroHS, supra. 

To enjoin exeoution on homestesd 
Where a hom«‘Stead Is seized, and 
the atfisura is enJoin<fd, the vulue of 
the homestead Is the amount in dis- 
pute, and not the nmouni «f the 
Judgment sought to bo exeeuted; and 
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mines jurisdiction in replevin,^^ where the writ is is- 
sued as a means of trying the title to the property ;50 
and in actions for conversion.6i Also, where prop- 
erty, title to which is claimed by a third person, is 
seized nnder a court order, the value of the prop- 
erty tests the jurisdiction of the court, and where it 
exceeds the jurisdiction of the seizure court, claim- 
ant must go into the court having jurisdiction ac- 
cording to amount.52 

Property indirectly involved, Where properfy is 
only indirectly involved, its value will not be con- 
sidered in determining the jurisdiction of the 
court.®3 Thus, in an action to recover rent, the ti¬ 
tle to the premises is a collateral matter, although 
proof thereof may be required, and jurisdiction is 
fixcd by the amount of rent demanded;^^ and in an 
action to compel the refunding of part of a tax ex- 
acted under an excessive assessment, the refund 
claimed, and not the value of the property on which 
the tax was levied, governs in determining the ju¬ 
risdiction of the court.55 

Value of possession. Where the issue in a case 
is not the ownership of property, but the right of 
possession thereof, it is the value of the right of 
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possession, and not the value of the property, which 
det.ermines the question of jurisdiction of the 
court^fi Thus, in a replevin action in which the 
controversy is over the right to possession, the title 
to the property involved not being in di spute, plain- 
tiff seeking damages for unlawful detention and de- 
fendants claiming a lien on the property, the value 
of the property is not a part of the amount in con- 
troversy.®"^ In an action to determine merely the 
right of possession of realty, the value of the right 
of possession alone determines the amount involv- 
ed,5* with such actual damages as the complaint 
shows plaintiff entitled to recover.®^ Under some 
statutes, in proceedings to eject a tenant, the amount 
of the monthly or yearly rental determines the ju¬ 
risdiction of the courts.®® 

To set aside conveyances or transfers as fraudu- 
lent It has been held that, in actions to set aside 
conveyances or transfers as fraudulent, the amount 
in controversy for jurisdictional purposes is the val¬ 
ue of the property transferred but there is also 
authority for the view that in a judgtnent creditoris 
suit jurisdiction,is determined by the amount claim¬ 
ed by the creditor rather than by the value of the 


the injunctlon suit must be flled In 
a court other than that of the sei¬ 
zure, If the latter court haa not ju¬ 
risdiction.—Spe 3 nrer v. Mlller, 32 So. 
524, 108 La. 204, 61 L.K.A. 781, 

49. Mass.—Carroll v. Bergrer, 160 N. 

m 870, 255 Mass. 182. 

Miss.—^Fenn v. Harringrton, 54 Mlss. 
733. 

N.J.—King V. Scala, 165 A. 426, 110 
N.J.Law 321. 

N.Y.—Scharfman v. May-Claire Cos- 
tume Co., 232 N.T.S. 516, 133 Mlsc. 
482—Kessler v. Zucker, 202 N.T.S. 
770. 

Okl.—One Hudson Super-Slx Auto¬ 
mobile, Model J, No. 4197, Engine 
No. 39527 V. State, 187 P. 806, 77 
Okl. 130. 

R.I.—Mack Motor Truck Co. v. Dor- 
soy. 119 A. 756, 46 ILL 65. 

16 C.J. p 761 note 8. 

Value held Iu. ezoesB of court’» Jiu 
rlsdlotloiL 

Pfnding that plano sought - to be 
replevled had. value under three hun- 
dred dollars, bringing suit vithin 
municlpal courfs jurisdiction, was 
not supported by evidence.—^Ham- 
well V. Hollenberg Muslc Co.» 18 S. 
W.2d 297, 178 Ark. 98.- 
IMConey damaga demaodad 

(1) The jurisdiction of the City 
court of the city of New Tork in ac¬ 
tions of replevin Is not clrcumscribed 
by the amount of money damage 
demanded in the complaint, but is 
based on the value of the chattels 
sought to be recovered.—Scharfman j 


V. May-Clalre Costume Co., 232 N.T 
jS. 616, 183 Misc. 482. * 

(2) In replevin, the Jurisdiction 
I of the court depends on the value of; 
the property involved, and a demand 
for damages for the unlawful deten¬ 
tion of the goods Win not affect the | 
jurisdiction, even though the total 
Judgment, for the value of the goods 
and for damages for their unlawful 
detention, Is an amount In excess of 
the jurisdictional limlt of the court. 
—Goldsteln v. Miami Wrecking & 
Salvago Co., 137 So. 283, 103 Pia. 
149. 

60l XJ.S.—^Peyton v. Robertson, D. 
C., 9 Wheat 627, 6 L.Ed. ^61. 

51. Tex.—Lone Star Pinance Corpo¬ 
ration V. Davis, Civ.App., 77 S.W. 
2d 711—Cox V. O^erton, Civ.App., 
240 S.W. 642. 

62. La.—^Woodard v. Johnson, 162‘ 
So. 65, 178 La. 601—Speyrer v. Mil-' 
ler, 32 So. 624, 108 La. 204, 61 L. 

R. A. 781. 

53. La.—^Lhote v. Methodist Epis- 
copal Church Extension Soc., 89 So. 
502, 116 La. 487. 

Mo.—McKlnney v. T. L. Wright Lum- 
ber Co, 90 S.W. 726, 192 Mo. 22. ' 

54. U.S.—^Battle v. Atkinson, Ark.,. 
24 S.Ct. 845, 191 U.S. 659, 48 L. 
Ed. 302, afflrming, C.C., 116 P. 884. 

Tex.—^Kalteyer v. WipfC, Civ.App., 65 

S. W. 207. 

56. Colo,—^Poster v. Hart Cons. Min- 
Co., 122 P. 64. 62 Colo. 429. 
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SQk La.—^Richardson v. Caloavello, 3 
La.App. 636. 

Use aad occupatlon 
The value of the possession deter¬ 
mines the jurisdiction of a suit for 
the recovery of money for the use 
and occupatlon of property.—Rich- 
ardson v. Caloavello, 8 La.App. 635. 

57. Pa.—Ladner v. Porman, 163 A. 
859, 107 Pa.Super. 246. 

58. S.C.—^American Oil Co. v. Cox, 
189 S.E. 660. 662, 182 S.C. 419. cit- 
ing Oorpns Juris. 

15 C.J. p 762 note 9. 

Analogy to boxid required 

The federal court in Arkansas, in 
an action of unlawful detalner, by 
analogy to the requirements of San- 
dels & H. Dig. c 70 5 3449, requiring 
as a preliminary to the issuance of 
a writ of possession a bond In double 
the amount of two years' rent will, in 
determining the value of possession 
as affectlng its Jurisdiction, regard 
the amount In controversy as a sum 
double the amount of the rent of the 
premises detained for two years.— 
Battle V. Atkinson, C.C.Ark., 115 P. 
384, afflrmed 24 S.Ct. 846, 191 U.S. 
559. 48 L.Ed. 302. 

59. U.S.—Battle v. Atkinson, C.C. 
Ark., 116 P. 384, afflrmed 24 S.Ct. 
845. 191 U.S. 559, 48 L.Ed, 302. 

60. La.—^Dreyfus v. Process Oil, etc., 
Co., 72 So. 805, 104 La. 50. 

61. La.—Cusachs v. Dugue, 36 So. 
960, 113 La. 261. 

16 aj. p 762 note 10. 
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property held by the debtor's alleged fraudulent as- 

signee.®2 

Actions to have title papers declared mortgages. 
In a proceeding to have title papers to personalty 
declared chattel mortgages, the amount of the debts 
secured by the mortgages, and not the value of the 
property covered thereby, determines the amount 

in controversy.®3 

Actions to enforce liens. As a general rule, in 
actions to enforce liens the amount in controversy 
for jurisdictional purposes is determined by the 
amount demanded.®^ In Texas, in an action to en¬ 
force a lien on personal property the matter in con¬ 
troversy is not only the debt, but also the property 
covered by the lien;®® and, dependant on whichev- 


er is the greater in the particular case,®® the amoum 
in controversy, for the purposc of determining the 
jurisdiction ‘of the court, is either the value of the 
property on which the lien is sought to be en- 
forced,®*^ or the amount of the debt sought to be coi- 
lected,®® excg)t in cases where the lien is fixed by 
statute, and is limited in its opcratioii to only so 
much of the property as is necessary to satisfy the 
judgment, in which case, the cf>urt’s jurisdiction is 
determined by the amount of the debt and not the 
value of the property on which the lien exists.®9 
The rule does not apply to cases in which the ere- 
ation of the lien is dependent on the filing of the 
suit and the subsequent levy of a writ However, 
it has bcen held, that where the amount of the debt 
is within the jurisdiction of the court, but the value 


02. U.S.—'Alklre Grocery Co. v. 

Rlchesin, C.C.Ark., 91 F. 79. 

63. Okl.—^Lyons v. Martin, 20 P. 

2d 1089, 168 Okl. 91. 

OjL Mich.—Matteson v. Matteson, 93 
N.W. 1079, 132 Mlch. 616. 

15 C.J. p 762 note 13. 

Butlre IndelrtediLess 
In an action by a holder of a part 
of an issue of bonds to foreclose 
tbe mortgage glven to secure the 
whole Issue for default in the pay- 
ment of interest, the amount in con¬ 
troversy is not only the unpaid In¬ 
terest, but the amount of plaintifl’s 
bonds.—Lowenthal v. Georgia Coast, 
etc., R. Co., D.C.Ga., 283 P. 1010. 

66. Tex.—Cleckler.v. American Mo¬ 
tors Pinance Co., Civ.App., 24 S.W. 
2d 614—Williams v. Givlns, Civ. 
App., 11 S.W.2d 224—Davis v. First 
Nat, Bank of B1 Paso, Civ.App., 248 
S.W. 119. 

ea, Tex.—^Bishop & Babcock Sales 
Co. V. Haley, Civ.App., 116 S.W. 
2d 772—^Peters v. Hubb Diggs Co„ 
Civ.App., 85 S.W.2d 449, error dls- 
missed—Cleckler v. American Mo¬ 
tors Pinance Co., Civ.App., 24 S. 
W.2d 614, error refused—Lunsford 

V. Pearce, Civ.App., 19 S.v^.2d 71— 
Williams v. Glvins, Civ.App., 11 
S.W.2d 224—^Whatley v. Gust, Civ. 
App.. 294 S.W. 245—Allnutt v. 
Compton, Civ.App., 294 S.W. 244 
—Bush V. Campbell, Clv.A'pp,, 201 
S.W. 1066—^Marshall v. G. A. Stow- 
ers Purnlture Co., Civ.App., 167 S. 

W. 280--^antrell v. Cawyer, Civ, 
App., 162 S.W. 919. 

67. Tex.—Chlldress Oil Co. v. Wood. 
230 S.W. 143, 111 Tex. 166—Cotulla 
V. Goggan, 18 S.W. 742, 77 Tex. 32 
—Campsey v. Brumley, Com.App., 

65 S.W.2d 810—Jenkins v. Parks, 
Com.App., 49 S.W.2d 714, revers- 
Ing Parks v. Jenkins, Civ.App., 41 
S.W.2d 607—^Bishop & Babcock 
Sales Co. v. Haley, Civ.App., 116 
S.W.2d772—Jones v, National Cash 
Registe^ Co., Civ.App., 62 S.W.2d 


1083, error dismlssed—Cleckler v. 
American Motors Pinance Co., Civ. 
App., 24 S.W.2d 614—Mcintyre v. 
Oliver Motor Co., Civ.App., 20 S.W. 
2d 241, error dismlssed—Lunsford 

V. Pearce, Civ.App., 19 S.W.2d 71— 
Williams v. Oivins, Civ.App., 11 
S.W.2d 224—Whatley v. Gust, Civ. 
App., 294 S.W. 246—Blackwell v. 
Guaranty State Bank of Keller, 
CIv.App„ 260 S.W. 896—Wilkerson 
v. Huddleston, Civ.App., 258 S.W. 
884—McKee v. Le Fors, Civ.App., 
253 S.W. 698—^Davis v. First Nat. 
Bank of Bl Paso, Civ.App,, 248 S. 

W. 119—^Klochler v. Kelm, Civ.App., 
246 S.W. 1079—Graham Fuvl Oil 
Co. V. Young County Oil Syndi- 
cato, Civ.App., 242 S.W. 1114— 
Hodgkinson v. Hartwell, Civ.App., 
226 S.W. 457—I'eople’8 Ice ('o, v, 
Pharlss, Civ.App., 203 S.W. 66— 
Jaokson v, Sere, Civ.App., 198 S. 
W. 604—Lusk V. Hardin, Ov.App,, 
176 S.W. 787—Stricklin v. Arring- 
ton' & Carter, Civ.App., 141 S.W, 
189. 

15 C,J. p 762 note 14. i 

Alleged value 

The alleged value of the property 
on which a lien is sought to be fore- 
closed determines tho Jurisdiction of 
the court.—^Willlama v. (Sreor, Tex. 
Civ.App., 122 S.W.2d 247—Houston 
Harbor Sales Co. v. Levand, Civ 
App., 206 S.W. 379. 

Xileiiji to whlob rule applled 

(1) Chattel mortgage.—^Welder v, 
First State Bank of Skidmore, Tex. 
Civ.App., 87 S.W.2d 848—Poters v. 
Hubb Diggs Co., Tex.Civ.App., 36 S. 
W.2d 449, error dismissed—Leonard 

V. Burton, Civ.App., 11 S.W.2d 668— 
Huff V. McDonald, Tex,Clv.App,, 239 
S.W. 865—^Koontz v. Savely, Tex.Civ 
App., 233 S.W. 640, dismissed for 
want of Jurisdiction—Tant v. Bald- 
win Piano Co., Tex.Clv.App., 217 s, 

W. 239—Bush V. Campbell, Tex.Civ. 
App., 201 S.W. 1065-yrackson v, Sere, 
Tex.Civ.App., 198 S.W. 604. 
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(2) Laborer"» lien.—Allnutt v. 
Compton, Tex.nv.App„ 294 S.W. 244 
—R. 0. Klpp Co. V. Anglln. Tex.Civ, 
App., 270 S.W. H9,3—Furrell-MiPhael 
Abstract & Title Co. v. McCormac. 
Tex.Clv.App.. 1R4 S.W. lOSl, afflrmed 
Oom.App., 215 S.W. 569. 

68, Tex.—!?u»h v, ('fampbell, Civ. 
App.. 201 S.W. Mnr.<thnll v, G. 

A. Stow«»r8 Furnitur*' i\\, Civ. 
App.. 167 S,W. 230‘-\Valker Mer- 
cantile CfK V. J. u. Itiim.y Co,, Civ. 
App., J54 S.W. 317. 

Tex.—U. (>. Klpp Co. V. Anglln, 
Civ.App.. 270 S.W. K9.7—Wilkersen 
V. HuddIeMton. (^v.App., 25« S,W. 
884—Texas, i‘te., It. Co. v. Allen, 1 
Tex.Civ.C'as. | 568. 

Jdm» to whioli zule appUoabl* 

(1> l.findlora"s HUitutory lien.—R. 
O. Klpp (X V. Angtin. Te.x.Civ.App., 
270 S.W. K93—WilkerKcm v. Huddles¬ 
ton, Tex.(’iv.App., 258 S.W. «84— 
Manlre v, WUkinson. Tex.Civ.App., 
136 S.W. 1152—Zngraham v. ftich, 
Tex.Civ.App., 136 K,W. 549—Irwin v. 
Bexar County. 63 S.W, 550, 26 Tex 
Civ.App. 526—Daatey v. rennlngton, 
31. S.W. 312. 16 Tex.CIv.App. 326- 
lAwson V. Lynch, 29 S.W. 1128, 9 
T<*x.CIv.App. 583. 

(2) The rule Is not applieable to 
labon‘Fs Uttns,—K, O. Klpp Co. v. 
Anglln, Tex.CIv.App., 270 S.W. 6$S, 
critieialng the de<dMton In Allen v. 
Olover. 65 S.W. 379, 27 Tvx.Civ.App. 
483, relating to a laborer'» Hen, on 
the ground that U is Imsed on the 
mistakon asaumption that the stat¬ 
ute providing for the laboreFs lien 
contains a restrictio» simllar to that 
stated in the texi. 

70. Tex.—tiraham Fuel Oil Co. v. 
Young County Oli Syndicate, Civ. 
App., 242 S.W. 1114. 

Attaohttsat 

Value of property doe» not deter¬ 
mino amount in controversy in action 
in which the lien is created by an at- 
taehment issued after, or at the time 
of, the dling of the suiL—Graham 
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of the property covered by the lien is beyond its ju- 
risdiction, the court may retain the cause for trial 
of the issue as to the alleged debt and receive a ver- 
dict and render judgment thereon, but it cannot 
foreclose the lien.^l 

Cancelldtion of notes and mortgages. In a suit 
to cancel a note and chattel mortgage given to se¬ 
cure its payment the amount in controversy as re- 
spects the jurisdiction of the court is either the 
amount of the note or the value of the property 
covered by the chattel mortgage, depending on 
which is the greater in amount.72 However, in 
a suit to cancel notes secured by chattel mortgages, 
or, in the alternative, for judgment for a stated 
amount for conversion of a part of the security, if 
it appears that such security was not accepted in 
pasrment of the notes, the amount of the notes 
sought to be canceled or the amount for which judg¬ 
ment for conversion of the security is demanded is 
the amount in controversy and not the value of the 
property covered by the mortgages securing the 

notes.'^2 

Value of property and damages. In some juris- 
dictions, in actions for the recovery of property and 
damages for its detention, the value of the property 
and the damages claimed may be added in determin- 
ing the jurisdictional amount.^^ In other jurisdic- 
tions, if either the demand or the value of the prop¬ 
erty involved does not exceed a stated amount, a 
specified court has jurisdiction.^6 In stili other ju- 
risdictions, jurisdiction in such actions depends ex- 
clusively on the value of the chattels regardless of 
the damages.'^® Where, however, damages for the 
detention of property are not allowable in an action 
of trover, jurisdiction of such an action depends on 
the value of the property regardless of the damages 
claimed. 


§ 57 

Actions hy stockholders. It appears to be well 
established that where a stockholder sues in the 
right of the Corporation, the amount in controversy, 
for jurisdictional purposes, is the value of the right 
of the Corporation which it is sought to protect and 
not the value of the complainant's interest therein.*^® 
So, also, where a suit is brought by the owners of 
landholders* shares in a cemetery, on behalf of 
themselves and all other owners of such shares sim- 
ilarly situated, to protect the interests of the land 
of the Corporation as against a proposed sale, the 
agrgregate interest of the whole class constitutes the 
matter in dispute,^^ and in a suit by a stockholder 
on behalf of himself and other stockholders to se¬ 
cure the distribution of a fund belonging to a dis- 
solved Corporation, the entire fund is the amount in 
controversy for jurisdictional purposes.®® It has 
also been held that in a suit by a member of a non- 
stock Corporation to restrain alleged illegal and ul¬ 
tra vires acts by its goveming body, the amount in¬ 
volved, for jurisdictional purposes, is the value of 
the rights of the Corporation sought to be protect- 
ed.®^ On the other hand, where a stockholder sues 
in his own right, asserting rights adverse to the 
Corporation, the value of his stock and not the value 
of the corporate assets, governs.®^ 

Applications for receivership, Although it has 
been held that in an action by a stockholder of a 
Corporation for the appointment of a receiver and 
the winding up of the Corporation, the amount in 
controversy for jurisdictional purposes is the value 
of plaintiff^s stock,®® there is also authority for the 
view that in a suit for a receivership and the dis¬ 
tribution of assets the value of the entire assets 
to be seized, rather than plaintifi's interest in them 
is the amount in controversy.®^ It has also been 
held that, on an application by creditors of a cor- 


Fuel Oll Co. V. Toung County Oil 
Syndlcate, supra. 

71. Tex.--jrecker v. Phytldes, 65 S. 
W. 1129, 27 Tex.Clv.App. 410. 

72. Tex.—^Bishop & Babcock Sales 
Co. V. Haley, Civ.App., 116 S.W. 
2d 772. 

73. Tex.—Cleckler v. American Mo¬ 
tors Finance Co., Civ.App., 24 S. 
W.2d 514, error refused. 

74. Idaho.—^Preston A. Blalr Co. v. 
Rose, 61 P.2d 209, 66 Idaho 114. 

16 C.J. p 763 note 17. 

75. Fla.—Goldsteln v. Miami Wreck- 
ing & Salvage Co., 137 So. 283, 103 
Fla. 149. 

78. N.T.—^Bamard v. Devkie, 68 N. 

T.S. 859, 34 Misc. 182. 

R.I.—McKittrlck v. Bates, 132 A, 610, 
47 R.I. 240. 


Power to adjudge damages 

Under statute authorizing plaintifl 
In replevin to recover his reeuionable 
damages for the tahing and detention 
of the goods and chattels, the dls- 
trlct court can give plainllfC full 
judgment for the value of the prop¬ 
erty and damages, even though the 
damages exceed the amount of Its 
jurisdiction.—^Mack Motor Truck Co. 
V. Dorsey, 119 A. 766, 46 R.I. 66. 

77. ‘U.S.—^Vance v. U. A. Vandercook 
Co., S.C., 18 S.Ct 646, 170 U.S. 468, 
42 L..Ed. 1111. 

S.C.—^Loeb V. Mann, 18 S.B. 1, 39 S.C. 
465. 

7a U.S.—Larabee v. Uolley, C.a 
Kan., 176 F. 366, reversed on other 
grounds Dolley v. Abllene Nat. 
Bank, 179 F. 461, 102 C.C.A. 607, 
82 L.R.A..N.S., 1066, afflrmed As¬ 
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saria State Bank v. Dolley, 31 S. 
CL 189, 219 U.S. 121, 65 LEd. 128. 

15 C.J. p 763 note 20. 

79. U.S.—Carpenter v. KnoUwood 
Cemetery, D.C.Mass., 198 F. 297. 

80. U.S.—Kent v. Honslnger, aC.N. 
■y., 167 H. 619. 

81. U.S.—^MeKee v. Chautauqua As- 
sembly, C.C.N.T., 124 F. 808, af- 
firmed 180 P. 636, 65 C.C.A. 8. 

82. U.S.—^Ryan v. Seaboard, etc., R. 
Co., C.C.Va., 89 F. 897. 

16 C.J. p 763 note 24. 

88. U.S,—^Robinaon v. West Virginia 
Loan Co., C.aW.Va., 90 F. 770. 

16 C.J. p 763 note 26. 

84. Pa.—Horafeua v. Mangos, 98 Pa. 

Super. 447. 

16 C.J. p 763 note 26. 
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poration for a receiver, the amount in controversy 
for jurisdictional purposes is the amount of the as- 
sets of the Corporation and not the claims of the 
creditors.S® 

A bili to compcl a Corporation to transfer corpo¬ 
rate stock and to pay the differencc between the 
market value of the stock on the day that transfer 
was demanded and its highest market value between 
that day and the day of judgment, alleging that the 
Corporation refused to transfer the stock, which was 
subject to an inheritance tax under state law, until 
a waiver or consent to the transfer from the state 
was produced, has been held not within the juris- 
diction of a federal court, where the amount of the 
tax was less than the minimum jurisdictional 
amount, although the market value of the stock 
greatly exceeded that amount.^® 

§ 58. -Interest 

In general, accrued interest may be added to the 
Principal of a claim in the determlnatlon of the amount 
In controversy, uniess the law fixes the Jurisdiction at a 
certain amount exclusive of interest. 

Where the law does not expressly exclude inter¬ 
est in making up the jurisdictional amount, interest 
due upon the amount involvcd at the time the ac- 
tion was brought may be added to dctcrminc the 
amount in controversy for jurisdictional purpos¬ 
es but interest which might be allowcd for the 
time elapsing between the bringing of the action and 


the judgment is too speculative and indefinite to bc 
so considcrcd,S8 ^nd, as appears supra § 54 b, can- 
not, under the rule requiring jurisdiction to be de- 
termined as of the time when the suit is instituted, 
be considered. So accrued interest may be added 
to a claim to bring it within the jurisdiction of a 
court,®® except that where a statute gives the court 
jurisdiction only in cases where the demand, exclu¬ 
sive of interest, amounts to a certain sum, the ad- 
dition of interest to a debt originally bencath the 
jurisdiction of the court, cannot of course confer 
jurisdiction thereon.®® Also a court cannot take 
cognizancc of an action where interest is demanded 
and such interest raises the amount sought to be 
recovered above the jurisdiction of the court, al¬ 
though without interest the demand would be within 
its jurisdiction,®^ unlcss the law fixes the jurisdic¬ 
tion of the court at a certain amount exclusive of 
interest.®^ In some jurisdictions statutory and con- 
stitutional provisions limiting the jurisdiction of 
specificd coiirts to stated amounts, exclusive of in¬ 
terest, are construed as applying only to interest eo 
nomine, that is, interest in its own name, which the 
statutes make provision for or the party binds him- 
sclf by contract to pay, so that when interest is 
sought, which is expressly authorized hy statute or 
which flows from and is incident to the written 
contract sucd on, it will not be consiilercii as a part 
of the amount in controversy in determining the 
jurisdiction of the court hut where interest is 


8S« xr.s. —Jones v, Mutual Fidelity 
Co., C.C.Del., 123 F. 506. 

86. XJ.S.—Jessup v. Chicago, etc., R, 
'Co., C.C.N.T., 188 F. 931. 

87. Conn.—^Atlantic Refinlngr Co. v. 
Sohoen, 170 A. 478, 118 Conn. 26. 

88. Conn.—^Atlantic Refining Co. v. 
Schoen, 170 A. 478, 118 Conn. ,26, 

N.T.—Tappin v. Maclean, 192 N.Y.S. 
196, 117 Mlsc. 767. 

89. Fla.—^Barber v. Smlth, 190 So. 
438—Jonas v. Prows, 89 So. 424, 82 
Fla 131, clting Corpus Jnila 

Mlss.—Cachot v. Russcll, 134 So. 140, 
160 Miss. 330, 77 A.L.R. 988. 

Tex.—Sims v. Sinton State Bank of 
Sinton, CIv.App., 238 S.W. 316. 

16 C.J. p 765 note 42. 

90. Tex.—^North Texas .Bullding & 
Loan Ass’n v. Samson, CIv.App., 84 
S.W.2d 671, error dismissed.—^Allon 
V. Wright, Civ.App... 291 S.W. 644, 
645, quoting Corpus Juris—^Davis 

V. Rush, Clv.App.. 288 S.W. 604— 
Escue V. Hartley, Civ.App., 202 S. 

W. 169. 

15 C.J. p 764 note 41. 
etlpnlatlon to roGTard Interest as 
Principal 

A stipulatlon to regard interest as 
Principal Is unavailing to render It 
a part of the amount in controversy 


when it is oxcludcd by atatutf».—Al¬ 
ton V. Wright, Tox.Clv.App., 291 S. 
W, 644, 645, quoling Corpus Juris— 
15 C.J. p 764 noto 41 [b]. 

Identiflable Interest 
If the interest citn be idontiflod 
from any part of tho record, it will 
be oxcludcd from tho oomputation 
of the amount in controvorsy.—Al¬ 
ton V. Wright, supra, quotlng Corpus 
Juris—15 C.J. p 764 noto 41 [a]. 

Simple and oompound interest ex- 
cluded 

Jurisdictional amount in controvor¬ 
sy is determlnod by cxcluding ull 
intoroat, wheth<yr simplo or oom¬ 
pound.—Allen V. Wright, Tox.CIv. 
App., 291 S.W. 644. 

91, Ala.—Sheldon v. Lyon, 104 So. 

676, 20 Ala.App. 623. 

Cal.—^Hargott v. Oulf Ins. Oo. of 
JDallas, Tex., 66 P,2d 1268, 12 Cal. 
App.2d 449. 

N.J.—Bessor v. Krasny, 176 A. 146, 
114 N.J.Law 146, reversing 172 A. 
633, 113 N.J.Law 81. 

N.Y.—Mansson v. Nostrand, 170 JNF. 

Y.S. 285, 183 App.Div. 371. 

Tex.—Clark v. Bl I>aso County Wa- 
ter Improvement Diat. No. i. Clv. 
, App., 296 S.W. 967—Slmms Oli Co. 
V. Hali, Civ.App., 281 S.W. 286 
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—BoU V. r, J, (lorlftch St Dro., Ctv. 
App.. 205 S.W. 470. 

16 C.J. p 765 noto *3. 

What oonstitutes Interest 

nomand.H falllng within statuto do- 
flning Intorost ntiist l*o oxoludod in 
dotormlning Jurl.*<hotion of munioi- 
pal court.—Ilargott v. <!ulf Ins. Co. 
of Dallas, Tox., 66 VM 12:»8, 12 Cal. 
App.2d 449. 

93. Lft.—nooklar v, Frankonborger, 
30 La.Ann. 410. 

Miss.—Catehot v. Uuss»'!!, 134 So. 

140, 160 Mi««. im, 77 A.U.ll. 988. 
N.Y.—()‘Farron v. Martin, 292 N.Y. 

a 681, 161 Mino. 36.3. 

Okl.—St Loiii» St S. K. R. Co. v. 

tadd. 178 P. 12.‘>, 72 (»kl. 66. 

Pa.—(IraboyoH v. Kapnor. 1X1 A, 385, 
120 Pa.Supor. 4. 

Tox.—Opprnhoim v. no<»d. riv.App., 
33 «.W,2d 266.-nunkor Printing 
Producta ('orporati«»n v. McCall, 
(Mv.App., 8 «.VV.2d 719—nillion v. 
DiUlon, riv.App., 274 S.\V. 217— 
Nuoc ‘08 Holfi ro. V. King. Civ, 
App., 217 S.W. 26,'>, di.smia.sfd for 
want of juri.«*di**tion. 

16 O.J. p 766 noto 44. 

93, Tox.—McDaniol v. National Stoam 
I.rfiundry Co., 244 S,W. 136. 112 
Tex. 64—^Blnge v. Oulf Coast Or- 
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not recoverable eo nomine, but is stied for as dam- 
ages or compensation, and is merely taken as a 
Standard by which to measure the damages to be 
recovered, it is considered in determining the 
amount in controversy for jurisdictional purposes.^^ 

It must appear that interest is claimed, otherwise 
it will not be considered in determining the amount 
in controversy;®® but the failure to expressly and 
specifically claim interest will not prevent its con- 
sideration where the ad damnum and the proceed- 
ings are consistent with such a claim.®® 


§ 59. -Attomey^s Fees 

In general attorney'8 fees claimed as a part of the 
specific demand sued for are considered In determining 
the amount In controversy, but If they are allowable 
oniy as costs they are not ordinarii/ so considered. 

Where attorney's fees are claimed as part of the 
damages recoverable, or, on the basis of an express 
promise contained in the instrument sued on or an 
express statutory provision authorizing their recov- 
ery, are claimed as a part of the specific demand 
sued for, such fees are properly considered in de- 
tennining the amount in controversy for jurisdic¬ 
tional purposes.®7 It has even been held that at- 


chards Co., Civ.App.. 93 8.W.2d 
813, error dlsmlseed—City of Abl- 
lene v. Americaji Surety Co., Civ. 
App.. 78 S.W.2d 616—Stump v. F. 
A. Officer & Co., Civ.App., 260 S. 
W. 308—Sims v. Sinton State Bank 
of Sinton, Civ.App., 238 S.W. 316 
—Bell V. C. J. Cerlach & Bro., 
dlv.App., 205 S.W. 470—Ewalt v. 
Holmes, Civ.App., 166 S.W. 39. 
Aotion oxL wrlttexL contraot 
Where suit is brought on written 
contract, interest provlded for by 
statute 1 b excluded In determining 
court's lurisdiction. — Wonderful 
Workers of World Benev. Ass’n v. 
Bookman, Tex.Clv.App., 29 S.W.2d 
890. 

Xnterest held eo nomine 

(1) Interest on amount due under 
written contract of employment.— 
Carter Grocer Co. v. Day, Tex.Clv. 
App., 144 S.W. 366. 

(2) Interest on claim for unpaid 
check.—Sewell v. Statler, Tex.Clv. 
App., 15 S.W.2d 144. 

(3) Interest on unpaid rent sued 
for, due under written rental con¬ 
tract.—Bunker Printing Products 
Corporation v. McCall, Tex.Civ.App., 
8 S.W.2d 719. 

(4) Interest prayed for m action 
for amount provided in contract to 
be paid as liquidated damages in 
case of Its breach.—Escue v. Hart- 
ley, Tex.Civ.App., 202 S.W. 169. 

(5) Statutory interest on amount 
due on stock subscription contract, 
no specifled rate having been agreed 
on.—Nueces Hotel Co. v. Rlng, Tex, 
CIv.App., 217 S.W. 256, dismlssed for 
want of jurisdiction. 

(6) Statutory intereat on open ac- 
count.—Oppenheim v. Hood, Tex.Civ. 
App., 33 S.W.2d 265, error refused. 

(7) Where terms of due date to 
pay debt due under written contract 
are ascertainable, interest in suit on 
contract is not recoverable as dam¬ 
ages. and is not to be compuled in 
determining amount in controversy. 
—Davis V. Rush. Tex.Civ.App., 288 
S.W. 604. 

94. Tex.—McDaniel , y, National 
Steam Laundry Co., 244, S.W., 136, 


112 Tex. 54—^Binge v. Gulf Coast 
Orcharda Co., Civ.App., 93 S.W.2d 
818, error dismlssed—Wood v. 
Toung, Civ.App.. 11 S.W.2d 369— 
Clark V. EI Paso County Water 
Improvement Dlst. No. 1, Civ.App., 
296 S.W. 967—Simma Oil Co. v. 
Hali, Civ.App., 281 S.W. 286—Stal- 
llnga V. Williams, Civ.App., 235 S. 
W. 636—Bell v. C. J. Gerlach & 
Bro.. Clv.App., 205 S.W, 470—Wal- 
ler V. Gray, 94 S.W. 1098, 43 Tex. 
ClvA.pp. 405. 

16 C.J. p 764 note 41 [d], p 766 note 
44 [a]. 

Interest held proper to oonslder 

(1) Intereat allowed by statute 
agalnst guardian falllng to Invest 
funds.—Holman v, Ward, Tex.Coin. 
App., 283 S.W. 148, affirmlng, Civ. 
App., 279 S.W. 310. 

(2) Interest as damages for con- 
verslon or wrongful detentlon of 
money.—City of Abilene v. American 
Surety Co„ Tex,Civ.App., 73 S.W.2d 
616. 

(3) Interest asked for in suit 
against sberift for conversion of 
money.—Sanders v. Waghalter, Tex. 
Civ.App., 192 S.W. 1083. 

(4) Interest asked for In a suit 
to recover earnest money paid on an 
optional purchase of realty.—Moser 
V. Tucker, Tex.Civ.App., 196 S.W. 269. 

(5) Interest for detentlon of 
amount of draft deposited with de¬ 
fendant bank for collection and con- 
verted by bank.—Sims v. Sinton 
State Bank of Sinton, Tex.Clv.App., 
288 S.W. 816. 

<6) Interest on damages claimed 
for a breach of contract.—Stump v. 
F. A. Officer & Co., Tex.Civ.App., 260 
S.W. 808. 

95. S.C.—^Evans v. Holliman, 4 S.C. 
L. 160. 

16 C.J. p 766 note 46. 

96b Fla.—Barber v. Smith, 190 So. 
438. 

97. Cal.—Taylor v. Batig, 11 P.2d 
98, 123 Cal.App.Supp. 782. 

Fla.—State v. Barrs, 99 So. 668, 670, 
87 Fla. 168, citing Corpus Juris. 
La.—Foundation Finance Co, v. Rob-' 
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bins, App., 144 So. 293, 296, quot- 
Ing Corpus Juris. 

Mlss.—Catchot v. Rusaell, 184 So. 

140, 160 Mlss. 830. 77 A.L.R. 988. 
Tex.—^McKnlght v. Washington Nat. 
Ins. Co., C 1 V.APP., 131 S.W.2d 1072 
—East Texas Tltle Co. v. Parch- 
man, Civ.App., 116 S.W.2d 497, er¬ 
ror dismlssed—St. Louis South- 
westem Ry. Co. of Texas v. Post- 
Clv.App., 220 S.W. 129—Plantera' 
Oil Co. V. Hili Printing & Statlon- 
ery Ce., Clv.App., 208 S.W. 192. 

16 aj. p 767 note 47. 

Owuershlp of fees 
Where there is a contractual ob- 
ligation to pay attorney’s fees, the 
rlght to claim those fees. In the 
event of the happening of the con- 
tingency upon which they are made 
to depend, belongs to the person In 
whose favor the main obligation runs 
and not to his attorney, and thus 
such fees actually become a part of 
the claim, and, in the absence of 
statute prohiblting it, are to be tak¬ 
en Into account in determining ju¬ 
risdiction.—^Foundation Plnajice Co. 
V. Robbins, La.App., 144 So. 293. 

Pees uot a penalty 

Where an agreement contains a 
stipulation for the payment of at- 
torney's fees, those fees are to be 
considered as representing a part 
of the damage which noncompliance 
by the obligor will Inflict upon the 
obligee and not as a penalty upon 
the obligor. The movlng conaidera- 
tlon for the Inclusion of the sald 
stipulation is not punishment of the 
obligor for his failure to comply 
with his agreement, but rather re- 
payment to the obligee of any loss 
he may sustaln.—Foundation Finance 
Co. V. Robbins, supra. 

As speolal damages 
Attorney’s fees provided In 'note 
sued on are special damages.—Tay¬ 
lor V. Datig, 11 P.2d 98, 123 Cal.App. 
Supp. 782. 

Attoruey’8 fees allowed 

(1) Attorney’s fees allowed by 
statute in action to recover on llfe 
Insurance policy.—Johnson v. Unl- 
versal X<ife & Accident Ins. Co., 94 
S.W.2d lli$, 127 Tex. 435—National 
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torney^s fees expressly stipulated for in a note are 
a part of the amount in controversy in a suit on 
sudi note, even though the stipulation is void under 
a statute,®* although this has been denied.®® A 
claim for attomey’s fees not provided for in the 
contract and not reco ve rabie under the statute can- 
not be added to the amount in controversy so as to 
give the district court jurisdiction,^ and in an action 
for damages a claim for attorney^s fees which are 
not allowable by law in such actions cannot be add¬ 
ed to the amount in controversy so as to give the 
court jurisdiction;® nor, where the statute gives 
the right to collect attome/s fees as a penalty for 
failing to pay a legal demand, can such amount be 
considered in determining. the jurisdiction of the 
case.* 

Where attome/s fees are not demanded, although 
expressly stipulated for in the instrument siied on, 
they are not included in the amount in controversy.^ 

In a suit to cancel notes, instituted before their 
raaturity, attorney's fees, although expressly stipu¬ 
lated for, are not included as a part of the amount 
in controversy.* 

Attorney*s fees aUowed as costs. In general at- 
tome/s fees' which are allowable only as costs are 
not to be taken into consideration in determining 
the amount in controversy for jurisdictional pur- 


posesbut, under a statute which allows attorncy^s 
fees as a part of the general recovery sought so that 
they enter into and bccome a part of the amount 
sued for, attorney’s fees are taken into con,sidcra- 
tion in determining the jurisdiction of the court, 
even though the statute authorizing their recovery 
also provides that they shall be taxed as part of the 
costs.*^ 

§ 60 . - Costs 

In general, costs, fncluding protest fees, do not con¬ 
stitute a part of the amount In controversy for jurisdic- 
tional purposes; but where they are included in a Judg- 
ment which is the subject of another and independent 
suit they are a part of the amount in controversy, 

Costs are an incident to a jiidiciai proceeding, and 
not a part of the recovery claimeii, in such sense as 
to be considered in determining the amount in con¬ 
troversy as bcaring on the jurisdiction the 
court.* However, costs included in a jmigment 
which is made the subject of another and iiwlepend- 
ent suit constitute a part of the amount in c«mtro. 
versy in the latter suit® 

Protest fees are taxable costs, in an action in a 
federal court on a promissory note or hili of ex- 
change, and cannot be considered as part of the 
amount in controversy for jurisdictional purfios- 
es.^® 


Life Ins. Co. of TT. S. A. v. Mouton, 
Civ.App., 242 S.W. 782, certifled ques- 
tlons answered National Life Ins, Co. 
of U. S. of America, of Chicag-o, v. 
Mouton, 252 S.W. 1040, 118 Tex. 
224. 

(2) Attomey’s fees provided in 
note sued on. 

Cal.—Taylor v. Datig, 11 P.2d 98, 128 
Cal.App.Supp. 782. 

La.—^Foundation Finance Co. v. 

Robbins, App., 144 So. 293. 

Tex.—^Bast Texas Tltle Co. v. Parch- 
man, Civ.App., 116 S.W.2d 497, er¬ 
ror dismissed. 

(8) Statutory attomey's fees.— 
Davis V. Fore, Civ.App., 250 S.W. 
783. 

98. Ga.—^Rlmes v. Williams, 25 S.B. 
685, 99 Ga. 281. 

S.D.—Warder. etc., Co. v. Raymond, 
64 N.W. 626, 7 S.D. 451. 

99. N.C.—^Exchange Bank v. Apa- 
lachian Land Co.. 88 S.R 813, 128 
N.C 193. 

1. Okl.—St Paul F., etc., Ins. Co. v. 
Peck. 180 P. 806, 37 Okl. 85. 

S. CaL—^Massachusetts Bondingr & 
Ins. Co. V. San Franclsco-Oakland 
Termlnal Rys.. 178 P. 974, 39 Cal. 
App. 888, 

8. Mo.—Pike vl Farmers’ Mut. Fire 
& Lightnlngr Ins. Co. of Polk Coun- 
ty. 261 S.W. 116, 216 Mo.App. 808 


— ^Knight V. Quincy, O. & K, C. B. 
Co., 96 S.W. 716, 120 Mo.App. 3X1. 

4. Ga.—Pickett v. Smlth, 22 S,E. 
669, 95 Ga. 757. 

15 C.J. p 767 note 51. 

5. Tex.—Hlldebrand v. Walt er A. 
Wood Mowlnjf, etc., Mach. Co., 27 
S.W. 826, 8 Tox.Civ.App, 132. 

15 CJ. p 767 note 52. 

6. Fla.—Director General of Rall- 
roads v. Wilford, 88 So. 266, SI 
Fla. 430. 

Mo,—Wade V. Markham, App., 106 S, 
W.2d 989. 

15 CJ. p 767 note 63. 

7. Tex.—Johnson v. Universal Life 
& Accident Ins. Co., 94 aw.2d 1145, 
127 Tex. 436, disapproving I^rovi- 
dent Life & Accident Ins. Co. v. 
Adams, Civ.App., 65 S.W.2d 1077 
—^National Life & Accident Ins. Co. 
V. Halfln, Civ.App., 99 S.W.2d 997 
—Johnson v. Universal Life A Ac¬ 
cident Ins. Co., Civ.App., 96 S.W. 
2d 674. 

Oontra oases 

It has been held in a number of 
decisions in the lower ceurts that 
such fees are not a part of the 
amount in controversy.—^Watchtow- 
er Mut. Life Ins. Co. v. Davis, Tex. 
Civ.App., 99 S.W.2d 693—First Texas 
Prudential Ins, Co. v. Pipes, Tex.Civ. 
App.. 66 S.w.2d 208, error dismissed 
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—Provident I-ife A Aivuleiit ins, C«>. 
V, Adams, T**x,(*lv.Arp.. SS H.W.Sd 
1077. 

a Flo.—I>irertor General of lUil- 
road» V, W'ilford, SH So. 256, SI 
Fla. 430. 

15 O.J. p 767 note 54, 

Xfems ooTsred 

(1) When a statute Uituts the Ju- 
risdiction of the «tate viturt to a 
stated amount, exvlusive of rc^sts, 
the “cohis” refitrrcd to are those 
Items that are by statute deramtlnaC- 
ed as costs, or that arc nllowed by 
statuts to b« rreovared as costs.— 
»tattt V. Barrs, 99 » 0 . 56H, 87 Fla. 
168. 

(2) Where the statute Hmits the 
Jurisdictional valu«^ of matters that 
may be litigated in a court of rcc- 
ord to a sum stat«*d, exetusive of in¬ 
tereat and oosts, the “costa" referred 
to are those fees and eharges that* 
are ordinarily allowed in such actions 
and such other items as are legally 
and Hpecltlcally made hy statute a 
part of the costs that may be recov- 
ered as such In a case.—State v. 
Barrs, supra, 

9. Kan.—McClelland v. Cragun. 38 
P. 776, 54 Kan. 599. 

16 C.J. p 767 note 55. 

la U.S.—Baker v. Ilowtil, C.C.Neb., 
44 F. 113. 
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§ 61. - Demand of Exemplary or Special 

Datnages 

In determintng the amount In controversy for Jurls- 
dlc&ional purposes, exemplary or punitive damages shouid 
be fnduded where they are clalmed in a tort action, but 
not where clalmed In a contract actfon. The authorf- 
ties are In conflict as to whether double damages or 
othcr statutory allowances shouid be considered. 

Where exemplary or punitive damages are claim- 
ed in an action of tort, such damages shouid be in- 
cluded in determining the jurisdictional amount, 
provided such damages are properly pleaded,^^ and 
unless the facts pleaded are on their face insuffi- 
cient to sustain a claim for such damages.^3 How- 
ever, it has been held that such damages are exclud- 
ed from the determination in contract actions,^^ but 
there is authority to the contrary.is Double dam¬ 
ages or othcr statutory allowances of extra dam¬ 
ages, according to some authorities, shouid be ex- 
cluded in computing the jurisdictional amount as in- 
dicated by the real amount in controversy but a 
contrary view has ako been asserte<i.l7 


§ 62. — Actions on Bonds 

In an action on a penal bond there Is a conflict of 
authority as to whether It Is the amount of the damages 
clalmed or the penalty of the bond which determines 
the amount In controversy for Jurisdictional purposes, 
which conflict may be reconciled on the basis that It Is 
the obllgatlon of the obligor, or the obligor*a liabillty 
under the bond, ae measured by the penalty therein 

Recevery of cost of pretest in ac¬ 
tions on biHs and notes generally 
see Bilis and Notes § 724. 

11. Miss.—^Adaras-Newell 
Co. V. Jones, 139 Sb. 

Miss. 617. 

Tex.—^Nahm v. J. R. Fleming & Co., 

Civ.App., 116 S.W.2d 1174—Fowler 
V. Small, Civ.App., 244 S.W. 1096— 

Gulf, C. & S. F. Ry. Co. v. Gordon, 

Civ.App., 218 S.W. 74. 

16 C.J. p 767 note 68. 

12. Tex.—^Peterson v. Thomas, Civ. 

App., 24 S.W. 1124—Hudson v. 

Norwood, 36 S.W. 1075, 18 Tex. 

Civ.App. 662. 

13. Tex.—Peterson v. Thomas, Civ. 

App., 24 S.W. 1124. 

14y Tex.—Peterson v. Thomas, su¬ 
pra. 

16b N.C.—Chamberlain v. Home Sec. 

Life Ins. Co., 176 S.E. 86, 206 N.C. 

622. 

16. Mo.—Grau v. St Louis, etc., R. 

Co., 54 Mo. 240. 

16 C.J. p 767 note 62. 

17. Fla.—Seaboard Air Line Ry. v. 

Maxey, 60 So. 363, 64 Fla. 487. 

15 C.J. p 768 note 63. 

18. Hiss.—Continental Casualty Co. 

V. Crook, 128 So. 674, 167 Miss. 618, 

72 A.LuR. 186. 


which Controls; and, according to the facts of the par- 
ticular case, this may be the amount clalmed or the 
penalty of the bond. 

It has been held that in an action on a penal 
bond it is the amount of the damages claimed, and 
not the penalty of the bond, which determines ju- 
risdiction, the damages being the real amount in 
controversy and the penalty being regarded as in the 
nature of collateral security for the debt;^® but 
there is also authority for the view that the penalty 
of the bond is the amount in controversy for the 
purpose of determining jurisdiction.1^ This appar¬ 
ent conflict may be reconciled by a distinction, 
which the cases do not always make ciear, based on 
the nature of the bond and the judgment which 
. must be entered in the action, and it is believed that 
the correct rule may be stated as follows: It is not 
the amount of any individual claim nor the aggre¬ 
gate of ali claims, but it is the obligation of the 
obligor, or the obligor*s liability under the bond, as 
measured by the penalty therein ;20 and the amount 
of damages sought to be rccovered Controls where a 
judgment recovered for that amount, although dif¬ 
ferent from the penalty of the bond, determines the 
entire liability of the obligors;^! but the amount 
named as the penalty of the bond Controls where 
the nature of the bond is suek, or the practioe with 
relation to such actions requires, that judgment 
must be entered for the full penalty of the bond^^ 
to be discharged on payment of the damages^® or 

258 S.W. 921—^Means v. Floyd West 
& Co., Civ.App., 74 S.W.2d 618, 619, 
cHing CoxptiB Juris—Splkes v. 
West Texas Supply Co., Civ.App., 
42 S.W.2d 452, 463, Quotizig Corpus 
Juris. 

16 CJ. p 768 note 87. 

82. Tex.—American Surety Co. of 
New York v. Foust, Com.App.. 272 
S.W. 445, 447, quotlng Ooxpus Ju¬ 
ris, and reversing Foust v. Bibb, 
Civ.App., 258 S.W. 921—Spikes v. 
West Texas Supply Co., Civ.App., 
42 S.W.2d 452, 463, quoting Corpus 
Juxls. 

16 C.J. p 768 note 68. 

Materialman*s action on contractori 
bond 

Penalty of surety bond determines 
Jurisdiction in action by material- 
man on contractoi^s bond.—^Bmploy- 
ers' Casualty Co. v. Rockwall Coun- 
ty, 35. S.W.2d 690, 120 Tex. 441, modi- 
fying, Civ.App., 300 S.W. 148, and 
reformed on other grounds 88 S.W.2d 
1098, 120 Tex. 441. 

23. Tex.—^American Surety Co. of 
New York v. Foust, Com.App., 272 
S.W. 445, 447, quoting Corpus Juris, 
and reversing Foust v. Blbb, Civ. 
App., 258 S.W, 921—Splkes v. 
West Texas Supply Co., Civ.App., 


Tex.—^American Surety Co. of New 
York V. Foust, Com.App., 272 S.W. 
445, 447, quotlng Corpus Juris, and 
Lumber reversing Foust v. Bibb, 268 S.W. 
316, 162 921—Splkes v. West Texas Supply 

Co., Civ.App., 42 S,W.2d 462, 453, 
quotlng Coipus Juxls. 

15 C.J. p 768 note 66. 

Amouut duo firom breacli 
In an action on a penal bond the 
amount In controversy is neither the 
demand nor the amount of the bond, 
but the amount equltably due by 
reason of the breach.—Cabot v. Mc- 
Master, C.C.I11., 61 P. 129, appeal 
dismlssed 66 F. 633, 13 C.C.A 39. 

19. Mo.—St. Louis V. Fox, 15 Mo. 
7L 

15 C.J. p 768 note 66. 

20. Tex.—^American Surety Co. of 
New York v. Foust, Com.App., 272 
S.W. 446, reversing Foust v. Bibb, 
Civ.App., 268 S.W. 921—Employers' 
Casualty Co. v. Rockwall County, 
Civ.App., 800 S.W. 148, modifled on 
other grounds 35 S.W.2d 690, 120 
Tex, 441, reformed on other 
grounds 38 S.W.2d 1098, 120 Tex. 
441. 

81. Tex.—^American Surety Co. of 
New York v. Foust, Com.App., 272 
S.W. 446, 447, quoting Corpus Ju¬ 
ris, und reversing Foust v. Bibb, 

75 



C0URT8 


21 C.J.S. 


S 62 

to stand as security for further breaches, the rem- 
edy therefor being by scire facias.^^ 

In an action on a forthcoming bond the amount 
in controversy is the amount of plaintiflTs claim 
against the property, and not the value of the prop- 

erty.25 

§ 63. -Joinder of Demands or Causes of 

Action 

The amounts involved fn causes of action which can- 
hot properly be Joined in one action cannot be aggrcgated 
for the purpose of determining the. court^s Jurlsdictlon; 
but where such causes of action can properly be Joined 
and they concern and affect ali the parties litigant it Is 
heid In some jurisdictione that they can, and In other 
Jurisdictions that they cannot, be so aggregated. 

In order that two or more claims may bc unitcd 
to make the jurisdictional amount, they must bclong 
to a class that under the statute will permit them to 
be properly joined in one suit, and not such as 
should be made the subjcct of indepciidcnt suits;^6 
and where two or more causes of action are improp- 
erly united in one suit the amounts involved in the 
different causes cannot be added together so as to 
make an amount in controversy sufficient to confer 
jurisdiction on the court -in which the suit is 


brought,27 either by improperly joining demands or 
causes of action cach of which is below the juris¬ 
dictional amount,28 or by joining a demand or cause 
of action below the jurisdiction of the court with a 
demand or cause of action of which the court has 

jurisdiction.29 

In so far as causes of action which may properly 
be joined are concerned, and which concern all the 
parties litigant, there is, however, a lack of har- 
mony on the question of whether or not their vari- 
ous amounts should be aggregated in order to deter- 
minc the amount in controversy for jurisdictional 
purposes. Tn some jurisdictions the amount of cach 
separate demand or cause of action and not the ag¬ 
gregate of various causes which may bc joined in 
one action determines the jurisdictional amount 
so that where the claims are substantive and are 
not in their nature joint or composite and i\o not 
arisc out of the same transaction, circnmstances, or 
occurrences, and are not consequent uptm a C(»ntin- 
iioiis course of dealing as evidenced hy an open ac* 
count or a continuing contract, and are in no way 
related, but represent distinet and wholly indepeml- 
ent demands,whether ex contractu or ex delic¬ 
to,they cannot bc aggregated to confer jurisdic- 


42 S.W.2d 452, 453, guoting Cor- 
< ptL8 Juris. 

15 C.J. p 768 note 69. 

S4k Mich.—Probate Judge v. Dean, 
18 N.W. 118, 62 Mich. 387. 

T3ex.—^American Surely Co. of New 
Tork V. PoURt, Com.App., 272 S.W. 
446, 447, quoting Coxpns Juris, and 
i^versing Poust v. Bibb, 258 S.W. 

- 921—Spikes V. West Texas Supply 
Co., Clv.App., 42 S.W.2d 452, 463, 
quoting Corpus Juris. 

25. La.—State v. Court of Appeals, 
17 So. 290, 47 Xja.Anzi. 740. 

Mlss.—Blddle v. Paine^ 21 So. 260, 74 
Hiss. 494. 

20U Mo.—State ex rei. Adler v. 
Douglas, 95 S.W.2d 1179, 839 Mo. 
187—Bames v. Metropolitan St. 
Hy. Co., 96 S.W. 971, 119 Mo.App. 
303. 

27- Mo.—^Bames v. Metropolitan St. 
Hy. Co., supra. 

Tex.—Horlon Mfg. Co. v. Hardy 
Llght Co., Civ.App., 294 S.W. 820. 

16 C.J. p 770 note 81 [hj. 

Disxnissal 

Jurisdiction cannot be conferred 
by improper Joinder of causes of ac¬ 
tion and when such joinder and want 
of jurisdiction are apparent on the 
face of the petllinn the demand im¬ 
properly joined should be dismissed 
by the court of its own action.— 
Horton Mfg. Co. v. Hardy Llght Co., 
supra. 

28.' Mo.—State ex rei. Adler V. 


Douglas, 96 S.W.2d 1179, 339 Mo. 
187, 

29, Mo.—State ex rei. Adler v. 
Douglas, supra. 

30- Ark.—ITively v. .Tones, 13 S.W.2(1 
612, 178 Ark. 1127—Cage v. Uoad 
Improvemenl Dist. No. 3 of New- 
ton County, 240 S.W. 427, 153 Ark, 
321—Schaap v. State Nat, Ilank, 
208 SW. 300, 137 Ark. 251—Winer 
V, Bank of mytheviUe. 117 S.W. 
232, 89 Ark, 435, 131 Am.S,a. 

102 , 

Assigned olalius 

Claims of miners against their em- 
ployer for coal mlned are separate 
causes of action, and when no .single 
claim excoeds one hundred dollars, 
they cannot be grouped togelher by 
a common assignee so a.M to brlng 
the amount 'wlthin the JurisdlctUmal 
limits of the Circuit court.—lauris 
Mercantilo Co. v. Hunter, 86 S.W. 
808, 74 Ark. 615. 

STotes of a sexies 

In a suit on notos, each given for 
parts of tho sfuno obligatlon, the 
separate demand on each note, and 
not tho aggregato amount, deter¬ 
mines the jun.sdlction of the court.— 
Schnelder v. Pairmon, 194 S.W. 251, 
128 Arlc. 425—^American Soda Poun- 
taln Co. v. Battlo & Waddle, 107 S.W. 
672, 85 Ark. 213, motion for mod.fl- 
callon of opinlon denied 108 S.W. 608. 
85 Ark. 213—Brooks v. Hornberger. 
94 S.W. 708, 78 Ark. 596. 
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Opeu acoouixt a»d uotes tmdor oou- 
traet 

In an action on an open ner«*unt 
and on nine notes given for instatl- 
ments, on sale i»f :i eel law re- 
p()rt8, earh note and th** open ne- 
count constitute the ut a sep¬ 

arate (*ause of aetion.**-Kdward 
Thomp.Mon (*o, v. Hen.stm. 2i3 S.W. 37, 
142 Ark. 504. 

Xtoms of damaffo uuder sinape oause 
of aotiou 

Xn an action for damag»<s for the 
bri»aoh of a single contract f«>r the 
sale of several carloads of fruit, 
the amount in contn»vcrsy is the ag¬ 
gregate of the daniagt-s dcinaaded, 
and separalt* Ucms speeltlfd fi»r daiu- 
ages on each of the ears do not <‘on- 
stllute Heparate causes of acli*ui 
each of which must l»e withln ihc 
jurisdiction of the court.” 

Bros. V. Kejutd, 195 S.W. 31H. 129 
Ark, 163. 

31. Kla,—State ex rej, trity of West 
Palm Beach v. i'hilltng\vorth, 129 
So. 816, lUil Kla. 4H9. 

Claiius whioh cAsmot b« aggrofrated 

(1) ITomissory mdes given f4»r 
wholly unrelati‘d and separate items 
of indebtedne.Ms >'llurkhnrt v. <«owIn, 
1)8 «o. I4t». 86 Kla. 376. 

(2) Live slock killcd ut different 
times.—Direetop (Seneral of Knll- 
roads v, Wilford, 88 So. 256, SI Pia. 
430. 

32 . Fla.—Bupkhart v. Gowin, 9S So. 
140, 86 Fla. 376. 
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tion. Thus, in such jurisdictions, the jurisdictional 
amount cannot be mad^ up by joining two or more 
separate demands or causes of action each of which 
is below the jurisdictional amount nor can a de- 
mand or cause of action of an amount below the 
jurisdiction of a court be brought within its juris- 
diction by joining it in an action on a demand for 
which the court has jurisdiction.34 Also an inferior 
court has jurisdiction of an action on several de¬ 
mands, each within the jurisdictional amount, al- 
though the total of the demands exceeds the juris¬ 
diction of the court.36 

On the other hand, in other jurisdictions it is held 
that the amount in controversy for the purpose of 
determining the court’s jurisdiction is the aggregate 
amount of ali of the causes of action properly join- 
ed,36 which concern and affect all the parties to the 

33. Ark.—S. A. Robertson & Co. v. 

Lewis Rich Const Co., 237 S.W.. 

95, 161 Ark. 657. 

15 C.J. p 768 note 73. 

Several execntloxLB 

The remedy for failure to return 
several exeeutions Is several and ex¬ 
clusi ve. and they cannot be Consoli¬ 
dated to give the court jurisdiction 
it otherwise the court would have 
no right to take cosrnizance of the 
case.—Partlow v, Lawson, 2 B.Mon., 

Ky., 46. 

34. Ark.—Skillern v. Baker, 100 S. 

W. 764, 82 Ark. 86, 118 Am.S.R. 

' 52. 12 Ann.Cas. 243. 

15 C.J. p 768 note 72. 

^risdictioxL of small dalm not 
sliowii 

In section hand’s action against 
rallroad, foreman, and supervisor for 
damages for wrongful discharge, Cir¬ 
cuit court was held without juris¬ 
diction to entertaih cause as to fore¬ 
man and supervisor to recover ten 
dollars paid to supervisor pursuant 
to his statement that plaintiff 
would thereupon be restored to his 
job, since, for jurisdictional purposes, 
such ten dollars could not be added 
to seven hundred and Afty dollars 
sought as damages.—Clark v. Cincin¬ 
nati. N. O. & T. P. Ry. Co., 79 S.W. 

2d 704, 258 Ky. 197. 

35. Ark.—Schaap v. State Nat. Bank, 

20S S.W. 309, 137 Ark. 251. 

Conn.—Johnson v. Cooke, 84 A. 97, 86 
Conn. 679, Ann.Cas.l913C, 276. 

15 C.J. p 769 note 76. 

36. U.S.—Firestone Tire & Rubber 
Co. V. Brent, D.C.N.Y., 2 P.Supp. 

‘425. 

Ala.—Wood V. 

Co., 130 So. 398, 221 Ala. 629— 

Wood & Pritehard v. McClure, 96 
So. 577. 209 Ala. 623. 

Cal.—Hammell v. Superior Court in 
and for Los Angeles County, 17 
P.2d 101, 217 Cal. 6—^FOrster v. 


litigation,37 and which' are capable of the same 
character of relief,®® except that actions ex contrac¬ 
tu cannot be joined with actions ex delicto,3® and 
notwithstanding some or all of the daims have been 
assigned to plaintiff^o for collection only,^! although 
as to the latter some courts hold that such claims 
cannot be aggregated for the purpose of making up 
the jurisdictional amount.'*^ If two or more causes 
of actions involving the same parties are joined in 
one action the court will have jurisdiction of a 
cause below its jurisdictional minimum if one or 
more of the causes in the action is for an amount 
within its jurisdiction,^^ or if the cause for an 
amount below the jurisdictional minimum is prop¬ 
erly joined with a cause which, although not for the 
recovery of a pecuniary amount, is within the juris¬ 
diction of the court.^^ 

468, 33 Arlz. 147—^Miaml Copper Co. 
V. State, 149 P. 758, 17 Ariz. 179. 

40. Cal.—Calloway v. Oro Mining 
Co., 89 P. 1070, 5 Cal.App. 191. 

Mass.—Gilman v. American Produc¬ 
ere' Controlling Co., 62 N.B. 267, 
180 Mass. 319. 

Tex.—Tomerlln v. Mittendorf, Civ. 
'App., 286 S.W. 477. 

16 C.J. p 770 notes 86, 87. 

41. Cal.—Emery v. Pacific ETmploy- 
ers Ihs. Co., 67 P.2d 1046, 8 Cal. 
2d 663—Hammell v. Superior Court 
in and for Los Angeles County, 
17 P.2d 101, 217 Cal. 6. 

Tex.—Adkins v. Smlthfleld Unit of 
Texas Honey Ball Ass'n, Civ.App., 
1 S.W.2d 726, error dismissed. 
Cliaraoter of owaerslilp Immatezlal 
Jurisdiction of superior court ii^ 
not dependent on character of plaln- 
tiff's pwnership of chose in action, it 
being sufficient if plalntiff has cai- 
pacity to sue, and aggregate amount 
demanded Is within jurisdiction.— 
Hammell v. Superior Court in and 
for Los Angeles County, 17 P.2d 101, 
217 Cal. 6. 

42. U.S.—^Woodside v. Beckham, 

lowa, 30 S.Ct. 367, 216 U.S. 117, 
54 L.Ed. 408, affirmlng, C.C., 142 
P. 617. 

15 C.J. p 769 note 76 [a]. . 

43. Mich.—^B^rst Nat. Bank v. Bn- 
gel, 222 N.W. 148, 246 Mich. 185. 
Assigned causes may be joined.— 

Trlnidad Bean & Elevator Co. v. Su¬ 
perior Court of Los Angeles County, 

17 P.2d 153, 128 Cal.App. 365. 

44. Tex.—Bland v. City of Heame, 
Civ.App., 95 S.W.2d 979. 

injunctlon 

Action to recover excess charges 
for electricity of an amount below 
the jurisdiction of the court and to 
enjoln future overchargses and dis- 
contlnuance of Service for failure t6 
pay overcharges should not be dis- 
missed where the court is the only 


Traders' Securitles 


Carouso, 299 P. 741, 114 Cal.App. 
303. 

N.T.—Marcus v. Bader, 282 N.Y.S. 
603, 166 Misc. 730. 

N.C.—Brown v. Taylor. 93 S.E. 982, 
174 N.C. 423. L.R.A.1918B 293— 
Martin v. Goode, 16 S.E. 232, 111 
N.C. 288, 32 Am.S.R. 799. 

Ohlo.—Shidler v. Piedmont Land Co., 
198 N.E. 60, 60 Ohio App. 266. 

Tex.—^Myers v. Flewellen, ’Civ.App., 
47 S.W.2d 657. 

15 C.J, p 770 note 81. 

Claims whioh can be aggxegated 
Amount of note in suit, which was 
given oh balancing of open account, 
and amount omitted in striking bal- 
ance for which note was given.— 
Warner v. Gohlman, Lester & Co., 298 
S.W. 890, 117 Tex. 146, answering 
certified Questions, Clv.App., 8 S.W. 
2d 1049. 

SimultaneouB cancellation of geveral 
Insurance policies 
Complaint, in action against In¬ 
surance company for damages, alleg- 
ing that defendant simultaneously 
canceled three policies on plaintiff’s 
life, Issued at different dates and for 
different amounts, constituted single 
cause of action for purpose of de- 
termining whether amount prayed 
for was within superior courfs ju¬ 
risdiction.—Chamberlain v. Home 
Sec. Life Ins. Co., 175 S.b! 86, 206 
N.C. 622. 

37. Cal.—Emery v. Pacific Employ- 
ers Ins. Co., 67 P.2d 1046, 8 Cal.2d 
663—Hammell v. ' Superior Court 
in and for Los Angeles County, 17 

• P.2d 101, 217 Cal. 6—Frost v. 

Mighetto, 71 P.2d 932, 22 Cal.App. 
2d 612. 

38. Ariz.—Mosher v. Bellas, 264 P. 
468, 33 Ariz. 147—^Nlchols v. Mc¬ 
Clure, 201 P. 96, 23 Ariz. 27—^Miami 
Copper Co. v. State, 149 P. 768, 17 
Ariz. 179, Ann.Cas.l916E 494. 

39. 'Ariz.—^Mosher v. Bellas, 264 P. 
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^ If, however, the suit is primarily one to establish 
a money claim and writs of injunction and manda¬ 
mus prayed for are merely incidental thereto, the 
amount of the claim must determine the jurisdic- 
tion of the court.**® 

Mnt Of composite causes of action. If the de- 
mands from their nature or character are joint or 
composite, or are in some way related to each oth- 
er, or arise out of the same transaction, circum- 
stance, or occurrence, they may be aggregated to 
confer jurisdiction.^® Thus a person who honestly 
possesses a demand which was made up at one time 
of several items, each of which is below the mini¬ 
mum jurisdiction of the court in which he sues, is 
not precluded from prosecuting his claim in such 
court, when its sum total is.of sufficient amount to 
enable the court to entertain it.'*^ 

Joinder of causes of action on notes not due, 
Where action is brought by a creditor, in good 


faith, on several notes, some of which are not yet 
due, because of intended fraud on the part of the 
debtor, and ali of the notes aggregate the requisite 
jurisdictional amount, the court has jurisdiction, 
althoiigh the amount of the notes which are past 
due is less than the jurisdictional arnount,*^® 

Separate counts, Where there are several counts 
in one declaration, each setting up different items 
for which judgment is claimed, jurisdiction depends 
on the aggregate amount claimed in the different 
counts;^® but they cannot be so aggregated where 
the several counts are resqrted to mercly to state 
the same cause of action in various ways.'**® 

Claim for statutory penalfy. In an action for a 
claim and for a statutory pcnalty authoriaed to be 
collected in conncction therewith, the two items may 
be added together to determine the amount in con- 
troversy for jurisdictional purposes.®*- 


one havlngr jurisdiction to grrant a 
writ of injunction.—Bland v. City of 
Heame, supra. 

JTnxlsdlctloiL not sliown 

<1) Action for amount below mini¬ 
mum jurisdiction of the court and 
for mandamus to secure its pay- 
ment wlll be dismissed where anoth- 
er court which has jurisdiction of the 
amount sued for also has power to 
issue writs of mandamus in cases 
Involvlngr amouuts withm its juris¬ 
diction.—Texas Bmployers* Ins, 
Ass’n V. Bryan, Tex.Civ.App., 198 S. 
W. 342, error refmsed. 

< 2 ) Action against administrator 
on claims ag^egating less than Ju¬ 
risdictional amount was not brought 
wlthln superior's court*s jurisdiction 
by prayer for Injunctive relief, where 
complaint merely alleged on Informa¬ 
tion and belief that plaintllf, In case 
of distrlbution, would he unable to 
receive payment and was wlthout 
legal remedy.—Merrill v. Hare, 34 P. 
2d 194, 139 CaLApp. 462, 

45. Tex.—Jones v. Dodd, Clv.App., 
192 S.W. 1134. 

40. Ark.—Hively v. Jones, 18 S. 

W.2d 612, 178 Ark. 1127. 

Fla.—State ex rei. City of West 
Palm Beach v. Chilllnrworth, 129 
So. 816, 100 Pia. 489—Burkhart v. 
Gowin, 98 So. 140, 86 Pia. 376. 

16 C.J. p 771 note 89. 

PrevaUlng vlew 

“This seems to be the prevalllngl 
vlew throughout the country."—State 
ex reL City of West Palm Beach v. 
Chllllngworth, 129 So. 816, 817. 818, 
100 Pia. 489. 

'demand» oonstmed 
The Word “demand,'» as used in the 
organic llmitatlona as to Jurisdiction, 
means the amount of a claim that 
may properly be and is. duly put In 


controversy by the plalntiff. The 
“demand" referred to in Const. art 
5 § 18, Is singie, and does not au- 
thorlze the joinder of distinet, sub¬ 
stantive causes of action to confer 
Jurisdiction.—Burkhart v. Gowin, 98 
So. 140, 86 Fla. 876, 

Olaixnji whloh caa ba aggreirated 

( 1 ) Intereat coupons on municipal 
refunding bonds of llke tenor and 
effect, owned by plaintlffs sutng City 
Jointly.—State ex rei. City of West 
Palm Beach v. Chillingworth, 129 So. 
816, 100 Fla. 489. 

( 2 ) Successive obligations to pay 
rent or other items growing out of a 
contract or lease of land.—Llving- 
ston v. L’Bngle, 8 So. 728, 27 Fla. 
602. 

(3) Claims for several head of live 
slock killed In the same railroad ac¬ 
cident.—Georgia, F. & A. Ry. Co. V. 
Andrews, 54 So. 461, 61 Fla, 246. 

15 C.J. p 771 note 90 [aj. 

Ctems of aoooimt 

Where an action was brought to 
recover an alleged amount due for 
board of employees of defendant 
railroad company under a contract 
between plaintiit and the compnny, 
and orders glven by such employees 
I on the company were only offered 
as evidence to establish the dllterent 
items of the account. whibh exceeded 
one hundred doUars In amount, the 
Circuit court had Jurisdiction al- 
though none of the orders was for 
an amount greater than one hundred 
dollars.—St, Louis, otc., R. Co. v. 
James. 95 S.W, 804. 78 Ark. 490, 8 
Ann.Cas. 611. 

47- Fla.--G€Orgla, F. & A. Ry. Co. 

V. Andrews, 64 So. 461, 6 l Fla. 
246. 

15 C.J. p 771 note 90. 

48. IT.S.—Schunk v. Moline. Milbum 

’78 


& Stoddard Co., NVb., 18 S.Ct. 416, 
147 U.S. 500, 37 I-.Md. 256, follow- 
inpr Upton V. McI.rfiughUn, Wyo.. 
106 TJ.S. 640 , 26 L.Bd. 1107, and 
Gaines v. Fuentes, La., 03 XT.S, 10 , 
23 L.Ed. 624, and dlHtingutshing 
Bowman v. Chiengo & X. W. R. 
Co., in., 6 act. 102. 115 $11 

29 L.Rd. 502. 

49 . Ga.—Waterman v. <;lisson, 42 
S.E. 96. 116 Ga, 773. 

16 C.J, p 770 note « 2 . 

5a Ala.—Broyles v. Loveman, Jo* 
ftoph & Loeb, 156 «o. «43, 220 Ala. 
292. 

N.J.—Phillips V. Fostcr, 132 A. 327, i 
X.J.Mlsc. 248. 

K.y.— Rubensteln v, Frank De Rowt 
Co., 213 N.y.S. 40, 126 Misc. 314. 
16 C.J. p 770 noles « 3 , « 4 . 

Smamary prooeediags 

(1) A plalntiff In summary pro- 
ceodings may Insort in his petition 
several counts on the sanie cuust* 
of action, and it is no objectiun that 
the aggregate amount clatmed by ali 
such counts exceeds the Jurisdiction 
of the court» provided no 8 ingl«* count 
does so. 

N.J.—rhillips V. Poster, 132 A. 327, 
32«, 4 NT.J.Misc. 2 t 8 , quoting Cor¬ 
pus Jcucis, 

S.C.—Lee v. Poot. 18 ao.l*. 112 . 

( 2 ) Bul if evidence is glven of a 
debt beyond the Jurisdiction of the 
court, plaintlff must fail.—U^e v. 
Foot, supra. 

51. Ark,—Hunt v. Northern Oonst. 

Co., 196 aw. 116, 129 Ark. S2L 
Panalty for delay in sattUng 
(1) In an action for damages for 
Injury to frelght and for a statutory 
penalty for delay in aettUng the 
claim the aggregate of the two 
Items is the jurisdictional amount— 
Mobile, ece*» H. Co. v- Greenwald, 61 
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§ 64. -Joinder of Parties 

In actions by or against several parties whose claims 
or llabllities are Joint, the total claims or liabliitles de- 
termlne- the Jurisdictional amount In controversy; but 
where the Interests of the plalntlffs are several thelr 
claims are not aggregated to determino the amount In 
controversy, nor, It Is generally held, can the several 
llabllities of different defendants be so aggregated. 

In an action by several parties who sue jointly 
for the recovery of money or property, claiming 
under one common right or undivided interest, even 
though their claims are separable as between them- 
selves, the aggregate sum of their several claims 
determines the amount in controversy for juris¬ 
dictional purposes;52 and in some jurisdictions the 
same is true where several plaintiffs sue the same 
defendant or defendants in one action to recover 
for individual injuries arising out of the same oc- 
currence.53 Also the total liability of two or more 
persons who are jointly and not severally liable in 
one and the same suit is the amount in controversy 

So. 426, 104 Misa. 417. L.R.A.1917B 
924. 

(2) In an action for wagres and for 
a statutory penalty for failure to 
pay them the penalty may be added 
to the wages due in determiningr the 
courfs Jurisdictlon.—^Hunt v. North¬ 
ern Const. Co., 196 S.W. 116, 129 
Ark. 321—St. Louls, I. M. & S. Ry. 

Co.. 110 S.W. 222, 86 Ark. 147. 

Penalty for cuttlng' treee 

In an action to recover actual 
damagcs for cuttlng trees and a 
statutory penalty therefor, both to- 
gether constitute one cause of ac¬ 
tion and may be stated in one count. 

—Fleming v. Dunigan Cooperage Co., 

109 So. 851, 144 Mlss. 769. 

SS. Cal.—^Frost v. Mighetto, 71 P. 

2d 932, 934, 22 Cal.App.2d 612, 

Quotlng Corpus Jtirls. 

Fla.—State ex rei. City of West Palm 
Beach v. Chlllingworth, 129 So. 816, 

818. 100 Fla, 489, clting Oorpns 
Juris. 

15 C.J. p 771 note 91. 

Pamages oonstltnting oonmiiinity 
property 

Husband and wlfe belng Jointly In- 
terested in total amount recovered in 
their action for damages sufCered in 
colllslon between automobiles to ex- 
tent thal such amount belongs to 
community and Its members equally, 
whether recovery be in their names 
Jointly or individuaJly, sum of 
amounts sought to be recovered by 
each determines superior, courfs Ju- 
risdiction.-r-Frost v. Mighetto, 71 P. 

2d 932, 22 Cal.App.2d 612. 

Suit based on single bond 
Aggregate siied for «in suit on 
guardian's bond, and not amounts 
due each minor, should be considered 
in determlning whether court had 
jurisdictlon.—Holman v. Ward. Tex. 


for jurisdictional purposes.^^ However, it is onl>* 
where there is a common or general interest in the 
subject matter of the controversy or the relief 
sought of which the court has jurisdiction that it 
may exercise jurisdiction over separate claims of 
different parties, each of which is for an amount 
less' than that required to give jurisdiction.56 
Where several controversies between several liti- 
gants, which are legally distinet, are included all in 
one cause or suit or connected together for trial and 
each considered separately, the mere joining of 
them does not destroy the jurisdiction of the court 
in the event the two distinet and separate sums sued 
for by separate litigants would, when combined, ex- 
ceed in amount the jurisdiction of the court.^® The 
distinet and separate claims of several plaintiffs, 
whose individual causes of action are properly join- 
ed in one action, cannot be aggregated for the pur- 
pose of determining the jurisdictional amount 
nor can the several liabilities of different defend- 

lufka V. Matejek, 55 S.W. 395, 22 
Tex.Clv.App. 384. 

Aotlonu agaisist eoniieotliitr eaxxlers 
Where a petition in an action 
against connectlng carrlers for dam¬ 
ages to a shipment of live stock al- 
leged that defendants were part- 
ners, and the aggregate Injuries 
pleaded were sufficient in amount to 
brlng the case wlthin the jurisdic¬ 
tion of the county court, each carrier 
belng liable under such allegatlon 
for all the damages recovered against 
either, the fact that the damages 
stated against one of the roads was 
less than the Jurisdictional amount 
did not deprive such court of juris¬ 
diction.—International, etc.. R. Co. v. 
Lucas, 84 S.W. 1082, 37 Tex.Clv.App. 
404. 

56. Ky.—^Batman v. lioulsvllle G-as 
& Electric Co., 220 S.W. 818, 187 
Ky. 659. 

56. Tex.—^Fridh v. Olberson & 
Kempff, Civ.App.. 21 S.W.2d 663, er¬ 
ror dismissed. 

67. U.S.—^Auer v. Lombard, Mass., 
72 F. 209, 19 C.C.A. 72. 

Cal.—^Bmery v. Pacific Employers 
Ins. Co.. 67 P.2d 1046, 8 Cal.2d 663 
—Hammell v. Superior Court in 
and for Los Angeles County, 17 P. 
2d 101, 217 Cal. 5—^Winrod v. Wol- 
ters, 74 P. 1037, 141 Cal. 399—Frost 
V. Mighetto, 71 P.2d 932, 22 Cal. 
App.2d 612—Colla v. Carmlchael 
U-Drive Autos, 294 P. 878, 111 
CaLApp. 784. 

Fla.—State ex rei. City of West Palm 
Beach V. Chlllingworth. 129 So. 
816, 818, 100 Fla. 489, clting Cor¬ 
pus Juxls. 

Mlss.—R. H, Green Wholesale Co. v. 
HaU, 185 So. 807. 

N.T.—^Merten v. Queen Rental Corpo- 
raUon, 271 N.Y.S. 271. 241 App.Biv. 


Clv.App., 279 S.W. 310, afflrmed, Com. 
App., 288 S.W. 148. 

To set aslde fraudulent oonveyaaee 
That creditors’ clalm was less than 
two hundred dollars does not pre- 
clude him from becomlng party 
plaintlfl in creditors' suit In equlty, 
to establish claims, and set aslde 
mortgage from one defendant to 
other as fraudulent.—^Robinson v. 
Williams, 126 S.B. 621, 189 N.C. 256. 

53. N.T.—Spetler v. Jogel Realty 
Co., 281 N.Y.S. 517, 224 App.Div. 
612. 

Tex.—Myers v. Flewellen, Civ.App., 
47 S.W.2d 657. 

Automobile accident 

(1) Where several plaintiffs brlng 
one action to recover for injuries to 
their respective persons arising out 
of the same automoblle accident the 
amount In controversy is the aggre¬ 
gate of the sums clalmed as dam¬ 
ages.—Myers v. Flewellen, Tex.Civ. 
App., 47 S.W.2d 667. 

(2) In suit brought by father as 
next friend for injuries sustaiued 
by his two minor daughters in auto- 
mobile colllslon, aggregate of sums 
clalmed govemed jurisdictlon of 
court.—^Magnolla Petroleum Co. v. 
Wheeler. Tex.Civ.App., 132 S.W.2d 
456. error dismissed, judgment cor- 
rect. 

54. Tex.—Cotter v. Parks, 16 S.W. 
307. 80 Tex. 539. 

16 C.J. p 772 note 93. 

Action for oontilbution. 

In an action by an obligor on a 
bond against his cobbligors for con- 
trlbution, the jurisdictlon of the 
court Is to be determined by the 
amount clalmed from all the de¬ 
fendants. and not by the share shown 
to be due from each.—^Jarvis v. Mat- 
Bon, Tex.Clv.App.. 94 S,W. 1079—Ja- 
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ants whose individual liabilities on different causes 
of action are litigated in one action be so aggre- 
gated,^® except that in some jurisdictions the aggre¬ 
gate amount of several causes of action brought by 
one plaintiff against different defendants is the 
amount in controversy for jurisdictional purpos- 
es.59 So, in actions to enforce separate lien claims 
of different lien claimants, it is the several amount 
of each claim, and not the aggregate sum of all in 
one suit, which determines jurisdiction,®® although 
it has been held that in a petition by several lien 
holders attacking the appraisement and sale under 


a mortgage foreclosure the aggregate of the claims 
determines the jurisdictional amount.®^ In some 
jurisdictions, in an action by several plaintiffs hav- 
ing separate and distinet demands, the jurisdiction 
of the court over each plaintiff^s claim depends on 
the amount of such claim, independent of the 
amount involved in the other claimsand, where 
a several judgment is sought against several defend¬ 
ants in a single action, jurisdiction as to any one 
defendant is determined by the amount of the judg¬ 
ment claimed against him.®^ In other jurisdictions, 
the jurisdictional amount in controversy in actions 


831, overnilingr Dllwortli v. Tellow 
Taxi Corporation. 221 N.T.S. 813. 
220 App.Dlv. 772, reverslngr 216 N. 
T.S. 613. 127 Mlsc. 643, on the au- 
thorlty of which Wels v. Rlchartz. 
224 N.Y.S. 416, 130 Misc. 683, held 
that where the aggregate amount 
of separate causes of action of 
several plaintiffs exceeded the Ju¬ 
risdiction of the court, the com- 
plaint should he dismlssed for lack 
of Jurisdiction—^Murtagh v. Key- 
stone Transp. Co., 269 N.T.S. 903, 
IBO Mlsc. 686—Plunkett v. ‘Bain, 
2B9 N.T.S. 918, 144 Misc. 928— 
Agostlnacci v. Brooklyn City R. 
Co.. 254 N.T.S. 486, 141 Misc. 
908—Slrop V. Bernard Greenwood 
Co., 236 N.T.S. 688, 134 Misc. 836, 
afflrmed 289 N.T.S. 856, 223 App. 
Div. 799—Dobrlkin v. Union Ry. 
Co., 225 N.T.S. 876, 180 Misc. 796, 
motion granted 166 N.E. 324, 260 
N.T, 561. 

Tex.—^McConnell v. Frost, Civ.App., 
45 S.W.2d 777, error refused. 

16 C.J. p 772 note 92. 

Oonstltutlonal provlslou controlliag 
Jurisdictional questio n of whether 
separate demands could be Jolned to 
make up amount sufficient to confer 
Jurisdiction on Circuit court wajs con- 
trolled by constitution and statutory 
devlce or rule of practice could hot 
be Invoked to avoid constitution,—^R. 
H. Green Wholesale Co. v. Hali, 
Miss., 186 So. 807. 

AmoTULt stated in sxijiuiums Inunate- 
ilal 

Where causes of action are sepa- 
rated and each plaintiff seeks dam- 
ages on each cause of action in a 
sum not exceedlng the Jurisdictional 
hmlt of the municlpal court, court 
has Jurisdiction notwithstanding the 
body of the summons contains a de- 
mand for Judgment In an amount in 
excess of the Jurisdictional limlt.— 
Nowinskl V. La Monte, 5 N.T.S.2d 
894, 168 Misc. 686. 

Aotlon by husband and wlfe 
Under a statute which, although 
provlding that rights of’ action by 
husband and wife to recover dam- 
ages for injury to the wife should 
be redressed in one suit brought 
Id the names of the' husband and 


wife. kept separate the Independent 
causes of action and provided for 
the rendition of separate yerdlcts and 
the entry of separate Judgments, a 
court has Jurisdiction over such an 
action where Ihe amount claimed by 
each plaintiff is within the court^s 
Jurisdictional limlt, although the 
total amount claimed by both ex- 
ceeds such llmit.—^Fries v. Wiser, 62 
Pa. Super. 218. 

Debts dne to persona severally 

cannot be Jolned in one bili in equity. 
—Chapman v. Banker, etc., Pub. Co., 
128 Mass. 478. 

Intexveners’ claims 
Where amount sued for in suit on 
I contractor’8 bond was within county 
court’a Jurisdiction, Jurisdiction was 
not lost because intervenere pro- 
pounded claims totaling sum cxceed- 
ing Jurisdiction.—Continental Cas- 
ualty Co. v. Crook, 128 So, 674, 167 
Miss. 618, 72 A.L.R. 186. 

58. U.S,—Peterson v. Sucro, C.C,A. 
N.C., 93 P.2d 878. 

Cal.—Bmery v. Pacific Employcrs 
Ins. Co., 67 P.2d 1046, 8 Cal.2d 
663—^Hammell v. Superior Court in 
and for Los Angeles County, 17 
P,2d 101, 217 Cal. 5—Myers v. Sier- 
ra Valley Stock & Agrlcultural 
Ass*n, 55 P. 689, 123 Cal. 669— 
Frost V. Mighetto, 71 P.2d 932, 22 
Cal.App.2d 612—^HeavlUn v. We.st- 
chester Flre Ins. Co. of New Vork, 
66 P.2d 262 , 12 Cal.App.2d 695. 

N.T.—Farkas v. Metz, 289 N.T.S. 214, 
160 Misc. 9. 

15 C.J. p 772 note 94. 

Jolnt and several liabilities 
A cause of action on which two or 
more defendants are llable Jointly 
cannot be Jolned with a cause of ac* 
tion on which one of the defendants 
is liable severally and their aggre¬ 
gate amount uaed as the amount in 
controversy for Jurisdictional pur- 
poses,—WiJson v. Broadlick, 169 N. 
E. 347, 91 Ind.App. 713—-Wllson v. 
Broadlick, 169 N.E. 346. 91 Ind.App. 
470, 

59. N.T.—Fador v. Silverman, 267 
N.T.S. 782, 149 Misc. 590. 

GO. Cal.—Miller v. Carllsle, 59 P. 

- 785, 127 Cal 327, reversed on other 
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grounds In banc 69 P. 1112, 127 
Cal. 331. 

Colo.—Keystone Min. Co. v. Oalla- 
gher, 5 Colo. 23. 

Bi. La.—^Amato v. hlrmann, 17 So. 
505. 47 La.Ann. 967. 

02 . Miss.—R. IT. Green Wholesale 
Co. v. Hali, 185 So. 807. 

Tex.—Pettus V. Weyel, Civ.App., 225 
S.W. 191, error refuswMl. 

Action by hnsbaad and wife for 
wife’s iadnxies 

(1) It has been held in an action 
brought by a husband and wife for 
injuries to the wife in which the 
husband add« rlaims in his own 
right. that where a l)iU of piirticu- 
lars shows that the danmge sus- 
tained by the husband and for whieh 
ho set up a claim m separate eounts 
wa.s below the Juri.*«dletion of the 
court a demurrer to sueh emmts 
should be sustainc^d.»—WatUr r v. 
Smith, 161 So. fi5l, 119 Fla. 

(2) On thit other hand, in sueh an 

action the court has b«^#*n held to 
have Jurisdiction of the husband*s 
claim where he set up tw(» ciarntH 
for damages for nn amount ler.s thnn 
the minimum jurisditMiunal amount 
cognizable by ihe nnd two 

eounts for dainag(«H f«r an amount 
within the Jurisdicthm of the court, 
where it could not l»e determined 
under whi<'h eoum verdiet in favt»r 
of huHlwind for less ihan Junsdie(i<»n- 
al amount was render»*d.-■Mlaml 
Jockey t'luU V. Aiken, UJa Wu. 51, 12(i 
Fla. 544. 

63. U.S.—Wiseonsin <^*nt. It. Uo. v. 
PlKcnlx Ina, Co., O.U.Wl»., 123 F. 
989. 

Oonn.—Friede v. Jenninga, 184 A. 
369. 121 (\mn, 220, 

Xn suit against ssveral stookhold- 
ars of ln«olv<‘nt Iwiiik to enforee «lat- 
utory llaliility which wn« separate 
and dJr.Unet na to each Htoekholder. 
—Friede v. Jonnings. 184 A. 369, 121 
Conn. 220, 

Converslon and foreclosura 
In an net Ion against onc defend¬ 
ant to forccl<»se a chattel mortgage 
and against another defendant for 
conversion of a part of the mort- 
gaged property la which the allega- 
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to enforce the separate claims o£ several plaintiffs 
is the highest claim of the various plaintiffs;®^ and 
the court has jurisdiction of joinable causes of ac- 
tion in favor of different plaintiffs, or against dif¬ 
ferent defendants, where the largest claim is for an 
amount within the jurisdiction of the court, even 
though others of the claims are for an amount be- 
low the jurisdictional minimum of the court.®® Al¬ 
so, on interpleader involving an amount within the 
jurisdiction of the court, a claim by one defendant 
against another for an amount below the jurisdic¬ 
tional minimum of the court may be adjudicated.®® 


Where the main controversy is within the juris¬ 
diction of the court, it has been held permissible to 
bring in as defendants parties who are necessary 
to a complete determination of the controversy, al- 
though the amount involved with respect to such 
parties is beneath the jurisdiction of the court ;®'^ 
and it has been held that where a court has juris¬ 
diction of an action it may permit one asserting a 
lien against defendant’s property to become a party, 
although the amount of the lien is less than the min¬ 
imum jurisdiction of the court.®® A court which 
has jurisdiction of suits started therein is compe- 


tlons for conversion are laid upon a 
distinet count, the fallure of plaln- 
tlff to Show Jurisdiction In the court 
of the cause for foreclosure by his 
failure to allege the value of the 
property does not deprive the court 
of jurisdiction of the cause for con¬ 
version, the amount sued for on 
conversion belng within the courfs 
Jurisdiction.—^Knowles v. Gllmer 
State Bank, Tex.Civ.App., 298 S.W. 
625. 

Where one cause traasferred 

Where, in a suit to foreclose a 
chaltel mortgage and collect a note, 
plaintiffs alleged that third parties 
|[iad converted a part of the mort- 
iSaged property, valued at two hun- 
dred and twenty-five dollars, and on 
pl'^a of privilege the cause as to 
conversion was transferred to the 
county court of another county, 
plaintiffs’ fallure to allege the value 
of the mortgaged property in the 
original suit did not oust the coun¬ 
ty court of Jurisdiction, where the 
balance of plaintiffs’ debt was less 
tjhan maximum Jurisdictional amount. 
—Fussell & Irvin v. M. Kangerga & 
Bro., Tex.Civ.App., 254 S.W. 169. 

64. N.T.—Merten v. Queon Rental 
Corporation, 271 N.T.S. 271, 241 
App.Dlv. 831—Murtagh v. Keystone 
Transp. Co., 269 N.T.S. 903, 150 
Misc. 686—Plunkett v. Bain, 269 
N.T.S. 918, 144 Misc. 928—Agosti- 
nacci v. Brooklyn City R. Co., 264 
N.T.S. 485, 141 Misc. 908—Sirop v. 
Bernard Oreenwood Co., 236 N.T. 
S. 688. 134 Misc. 836, afflrmed 239 
N.T.S. 856, 228 App.Div. 799—Do- 
brikin v. Union Ry. Co., 225 N.T. 
S. 376, 130 Misc. 796, motion grant- 
ed 166 N.E. 324, 260 N.T. 661. 

If some of the olalms ezoeed the 
Jurisdictional amount this is suffi¬ 
cient, although the claims of others 
are below the limit.—Stanwood v. 
Wishard, 134 F. 969. 

65. Cal,—Bmery v. Pacific Bmploy- 
ers Ins. Co.. 67 P.2d 1046, 8 CaL2d 
663—0’Donnell v. Market Street 
Ry. Co., 86 P.2d 1077, 80 Cal.App. 
2d 630—Scott V. Allen, 4l P.2d 371, 
4 Cal.App.2d 621. 

21 C.J.S.-6 


Constitutional and. statutory provi¬ 
sione conferring Jurisdiction on the 
Inferior courts of demands below cer- 
tain amounts do not forbid deter¬ 
mination of said demands in the su¬ 
perior court where they are con- 
nected with larger claims or with a 
type of demand solely within the Ju¬ 
risdiction of the superior court.— 
Kane v. Mendenhall, 66 P.2d 498, 6 
Cal.2d 749. 

Aetion against stookholders 

(1) Where a suit to enforce the un- 
paid subscriptions of corporate stock 
was brought by corporate creditoVs 
whose claims were large enough to 
give the court Jurisdiction, the court 
had Jurisdiction of the claims of 
other creditors whose claims were 
not large enough to glve the court 
Jurisdiction in the firat instance, for 
the fund the creditors sought to 
suhject was a trust fund held by the 
stockholder for the benefit of the 
creditors, havlng the right to aub- 
Ject it to the payment of their debts 
and to Join In the same suit for 
that purpose.—^Williams v. Chamber- 
lain, 94 S.W, 29. 123 Ky. 160, 29 
Ky.L. 606. 

(2) It has been held that the 
stockholders belng liable severally 
for corporation’s debts, test of mu- 
nicipal courfs Jurisdiction Is amount 
demanded from each stockholder, not 
sum of all demands In action.— 
Southwestern Portland Cernent Co. v. 
Cochrane, 300 P. 445, 114 Cal.App. 
Supp. 778. 

(3) Also it has been held in actlons 
against stockholders for a corporate 
debt that, although the ‘ aggregate 
amount sought to be recovered from 
all exceeds the sum requlred to give 
Jurisdiction, the court cannot take 
jurisdiction as to those against whom 
the claims do not amount to a sum 
sufficient for that purpose. 

U.S.—Conway v. Owensboro Sav. 

Bank & Trust Co., C.C.Ky., 185 P. 

950. 

Cal.—^Derby v. Stevens, 30 P. 820, 64 

Cal. 287—Evans v. Bailey, 6 P. 

424—Johnson v. Hinkel, 164 P. 487, 

29 CaLApp. 78. 

Creditores suit 

Where one complainant in a credi- 
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tofs suit in a federal court has re¬ 
covered a Judgment against defend¬ 
ant exceedlng two thousand dollars 
in amount. other creditors holding 
Judgments for smaller amounts may 
unite with hlm as complalnants, or 
may intervene.—^HufC v. Bidwell, Ga., 
161 F. 663, 81 C-CA. 43, affirmlng. 
C.C., 103 F. 362—Stanwood v. Wish¬ 
ard, C.C.Iowa, 184 F. 959. 

eA Tex.—Threadgill v. Federal 

Land Bank of Houston, Civ.App., 
26 S.W.2d 846, error dismlssed. 

67. Fla.—State ex rei. Whyte v. 
Gray, 166 So. 493, 116 Fla. 610. 

15 C.J. p 772 note 96. 

Jolning persoxui secondarily liable 

(1) Elfect of statute authorizing 
maker and any one secondarily lia¬ 
ble on note to be Joined and sued In 
same action Is to confer on court 
havlng Jurisdiction of amount put 
in controversy by plaintlfC against 
Principal debtor concomitant Juris¬ 
diction over guarantors, Indorsers. or 
sureties who .may be liable for all 
or any part of prlnclpal debt sued 
for.—State ex rei. Whyte v. Gray, 
156 So. 493, 116 Fla. 510. 

(2) Principal and surety on real 
estate broker’s bond could be sued 
Jolntly in superior court where re- 
covery within Jurisdictional amount 
was sought against Principal, al¬ 
though recovery against surety was 
llmited by bond to amount below 
jurisdictional minimum of court— 
Kaufman v. Pacific Indemnlty Co., 
66 P.2d 604, 5 Cal.2d 761—Kane v. 
Mendenhall, 56 P.2d 498,. 6 Cal.2d 
749. 

(3) County court at law has Ju¬ 
risdiction of demand against guar- 
antor of two hundred dollar note in 
suit on that and three hundred dollar 
note.—Sheffleld v. J. I. Case Thresh- 
Ing Mach. Co., Tex.Civ.App., 298 S.W. 
183. 

(4) For earlier cases on thls polnt 
see 15 C.J. p 772 notes 93 [c], 96 [c]. 

68 . Tex.—Ferrell-Mlchael Abstract 
etc., Co. V. MeCormae, Civ.App., 184 
S.W. 1081, afflrmed, Com.App., 215 
S.W. 659. 
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tent to pass upon the priority o£ conflicting claims 
asserted by adverse parties to a fund from which 
satisfaction of the araount sued for is sought, not- 
withstanding such claims are sums in excess of the 
court^s jurisdiction.®^ 

In an action by several taxpayers whose burdens 
as taxpayers may be increased by the doing of such 
act, to enj.oin the threatened unauthorized act of an 
official, it is the value of the right sought to be pro- 
tected from invasion by the doing of the unlawful 
act threatened, and not the interest of each sepa¬ 
rate complainant, as measured by the amount its 
burden of taxation will be increased, that deter¬ 
mines the amount in controyersy for jurisdictional 
purposes.'^® 

In a suit against a number of defendants to quiet 
title to a tract of land alleged to be of the jurisdic¬ 
tional value, in order to sustain the jurisdiction of 
the court it must appear from the bili that all the 
defendants have a privity of interest, derived from 
a common source of title, or that the separate claim 
of each defendant is of the jurisdictional amount, 
since, where the defendants claim separately, the 
suit is severable, and the requisite amount must be 
involved in each separate controversy.^i 

Where an action is brought in an inferior court 
against several defendants jointly, and the amount 
daimed from one of them is in excess of the juris¬ 
diction of the court, the court is without jurisdic¬ 
tion as to the entire caseJ^ 

Where one sues on behalf of himself and othcrs, 
Where one sues on behalf of himself and all others 
similarly situated who may join in the proceedings, 
the amount in controversy has been held to be the 
aggregate value of the intercsts of those who have 
joined in the suit, and not the value of the interests 


of the entire class but there is also authority for 
the view that under such circumstances the aggre¬ 
gate interest of the whole class constitutos the 
amount in controversy.'^^ A statute providing that 
if a question involves a common or gencral interest 
of many persons, or, if the parties be numerous and 
it is impracticable to bring all beforc the court, one 
or more may sue for the benefit of all, does not con¬ 
fer jurisdiction irrespcctive of the amount in con¬ 
troversy, but only pcrmits one or more of the prop- 
er parties to an action to sue or defend for all in 
the cases specified where the court has jurisdic¬ 
tion and the mere fact that separate claims of 
different parties, for money arise under a common 
title and involve the same questions of law and fact 
is not sufficient, where each claim is for an amount 
bclow the mmimiim jurisdictional requircmcnt of 
the court, to confer jurisdiction so as to pcrmit one 
party to sue or defend for all thereinJ® ilowever, 
in an action by a party for himself and all other 
persons similarly situated to rccover a tax or as- 
sessment illegally levicd and colicctcd the taxes or 
assessrncnts illegally collected constitute a trust fund 
which is the subject matter of the suit, so that the 
amount in controversy for jurisdictional purptises is 
not mcrcly the amount plaintifif is entiticd to recov- 
er, but the aggregate interest of the whole class for 
whom suit is brought, that is, the total fund illc- 
gally collected,and the samc rule applics in an 
action by several policemcn on behalf 4 >f a large 
number to rccover pay for a period when they were 
illegally suspended.'^® 

§ 65. -Splitting Deznands or Causes of 

Action 

A causa of aetton which Is slngla and Indivisible In Its 
natura cannot ba spllt Into a numbsr of smalt cisimt 
whloh would ba wlthin tha Jurisdiction of a court whosa 


60. Tex.—^Dodson v. Montes, Civ. 
App., 276 S.W. 749. 

70. U.S.—^Larabee v. DoHey, C.C. 
Ean.. 175 F. 365, reversed on other 
grounds 179 F. 461, 102 C.C.A 607, 
32 LI.R.A.N.S.. 1065, afflrmed 31 
S.Ct. 189, 219 U.S. 121. 55 L.Fd. 
123. 

71. U.S.—Cooper v. Preston, C.C. 
Cal., 105 F. 403—Stemmler v. Mc- 
NeUl, C.C.N.a, 102 F. 660. 

70. Tex.—Herrington v. Gulf, etc., 
R. Co., Civ.App., 142 S.W. 983. 

73. U.S.—Rlsley v. Utica, C.C.N.T.. 
168 F. 737—Cowell v. City Water 
Supply Co.; lowa, 121 F. 53. 67 
C.CA. 393, reversing, C.C., 96 F, 
769. 

74. U.S.—Carpenter v. KnoUwood 
Cemetery, D.CMass., 198 F. 297. 


Creditori’ olalms 

Where an action to enforce the 
exeeution of an express trust is 
brought by a creditor in behalf of 
himself and other creditors the 
aggregate amount of all the cred¬ 
itors' claims is the amount in con¬ 
troversy.—Goncelier v. Foret, 4 Mlnn, 
13. 

75- Ky.—Batman v. LouisvUle Gas 
& Electric Co., 220 S.W. 318. 187 
Ky. 669. 

76^ Ky.—Batman v. LouisviUe Gas 
& Electrio Co., supra. 

To recover ovsroharges Itom a pub- 
Uc utlUty 

An action by a consumer of gas 
against a gas company, to recover 
oyarchargea under a franchise on 
behalf of himself and all others simi¬ 
larly situated, is not withln the 
Jurisdiction of the Circuit court, 
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where the only reliof asked is sepa¬ 
rate Judgments for money for plain- 
tift and ihose for whom he sues, and 
each claim is for less than the 
amount required to give Jurisdiction. 
—Batman v. Louisville Oas 6 Elec¬ 
trie Co.. supra. 

Bight of ntOity to roqnlro doposlt 
Persons from whom gas company 
exacted deposit as condit ion of Serv¬ 
ice had no common interest in ques¬ 
tion of companys right to do so.— 
Union Light. Heat Sk Power Co. v. 
Mulllgan, 197 S.W. 108X, 177 Ky. 662. 

77, Ky.—Commonwealth v. Scott 66 
S.\V, 696, 112 Ky. 252. 23 Ky.L. 
1488. 55 L..R.A, 597—MeCann v. 
Louisvllle, 63 S.W. 446, 23 Ky.I^ 
558. 

7S, Ky.—Gorley v. LouisvIUe, 66 S. 
W. 844, 104 Ky. 372, 23 Ky.U 1782. 
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jurfsdiction does not extend to the enttre claim; but 
where a claim has been spllt by the parties Into several 
small clafmsy or they arise from separate transactions, a 
court whose Jurisdlctlon extends oniy to the small 
claims may take Jurisdlctlon of them. 

Where a claim is in its character one and indi- 
visible, jurisdiction cannot be conferred by splitting 
it up into smaller claims, each within a certain 
court’s cognizance, while the claim as a unit is in 
excess thereof.^^ A claim may, however, be split 
by the consent of the parties into several claims so 
as to authorize several suits thereon in a court 
whose jurisdiction would not extend to the entire 
claim.S0 

Where separate claims arise from separate trans- 
actione, distinet actions thereon may be brought in 
a court whose jurisdiction would not extend to a 
single action for the aggregate amount of such 
claims,®^ even though the several claims were in- 
cluded in a single open account and a single action 
might have been brought thereon for the aggregate 
amount,82 unless the creditor has so dealt with the 
account as to show that he elected to make it but 
a single indebtedness.88 

Severance of claim from lien. * A person suing on 


a claim secured by a lien may sever the claim from 
the lien, and sue only on the claim in a court whose 
jurisdiction extends to the claim in suit, but not to 
a foreclosure of the lien.*^ 

§ 66. Effect of Se,t-Off or Counterclaim 

a. With respect to plaintiff^s action 

b. Jurisdiction as to set-off or counter¬ 

claim 

a. With Bespect to FlaintifTs Action 

A set-off, counterofalm, or other cross action cannot 
Increase or reduce the amount Involved so as to oust the 
court of jurisdlctlon of the plalntltPs claim; but It may 
confer Jurisdlctlon where the plalntlff^s claim Is Insuffl- 
clent, although It wlll not operate to reduce a plalntlff's 
claim whlch is in excess of the court'8 jurisdlctlon to 
an amount wlthin its jurisdlctlon. 

Where plaintiff sues in a court of general juris¬ 
diction, defendant cannot oust the jurisdiction of 
the court by asserting a set-oif or counterclaim, 
even though it be established, which is sufficient to 
reduce plaintiffs recovery below the minimum ju- 
risdictional amount.88 However, a counterclaim, 
plea' in reconvention, or cross action for a sufficient 
amount,88 or a cross complaint which, because of 


79. Fla.—^Burkhart v. Gowin, 98 So. 

140, 86 Pia. 376. 

La.—Kearney v. Penerty, 171 So. 57, 

58, 185 La. 862, cSting Coipue Ju- 

Xl0. 

15 C.J. P 778 note 2. 

Oase seemlxiffly contra 

An exceplion to the flrst city 
court’s jurisdiction on the grround 
that plaintiff dlvided his claim to 
give Jurisdiction was held properly 
overruled, where the amount de- 
manded wa^s within the courfs Ju¬ 
risdlctlon, seemingly on the basis 
that It dld not appear otherwiae than 
that plaintiff had remitted the ex¬ 
cess of his claim above the court^s 
Jurisdiction, and, even If it was as 
defendant alleged, the supervlsory 
Jurisdiction of the supreme court 
and not that of the courts of appeal 
should have been invoked.—Gitz & 
Qaier v. Carroll, 121 So. 779, 9 La. 
App. 631. 
lirotes of series 

Cause of action for Indebtedness 
payable In instaUments, represented 
by notes, which became single ma- 
tured obligation at same time be¬ 
cause of acceieratlon agreement, 
could not be dlvided iJjto two suits 
in order to confer Jurisdiction on 
court.—Kearney v. Fenerty, 171 So. 
67, 185 La. 862. 

Bent 

Plaintiff may not, for the purpose 
of confeirlng Jurisdlctlon on an in¬ 
ferior court, hring separate actions 
for rent due on the same premlses 
for different months.—Cornelia V. 


V. Booraem's Bstate v. Lubow, 1 A.2d 
85, 120 N.J.Law 676. 

Single aoootuLt for separate bnllA- 
Ings 

Materialman charglng materials 
furnlshed for four separate buildings 
to contractor in one account could 
not treat claims as to eaoh buildlng 
as separate indebtedness so as to be 
able to bring separate suits, for al- 
leged balances, within Jurisdiction of ‘ 
City court.—^Bargain Lumber Tard v. 
Carbo, La.App., 142 So. 846. 

Canse of aotion held not split 

Tex,—Keen & Woolf Oll Co. v. Fulen- 
wlder, Clv.App., 284 S.W. 822. 
Reductlon of amount as conferring 
Jurisdiction on court of inferior 
Jurisdiction see infra S 68. 

80. Ala.—Herrin v. Buckelew, 87 
Ala. 585. 

16 C.J. p 778 note 3. 

81. Mlch.—Phelps v. Abbott, 74 N. 
W. 1010, 116 Mich. 624. 

N.J.—^Femla v. City of Bayonne, 166 
A, 922, 11 N.LMisc. 668, afflrmed 
170 A. 56, 112 N.J.Law 89, 90. 

16 C.J. p 773 note 4. 

Separate claims shown 

Evldence established that employ- 
ment to testlfy before commlssion- 
ers, and subaequent request to tes¬ 
tlfy before court on appeal, were sep¬ 
arate employments bringing claim 
for each within court’s Jurisdiction. 
—Faherty v. Branegan, 169 A. 664, 
112 N.J.Law 184—^Branegan v. Hil- 
ton, 160 A. 677, 10 N.J.Mise. 729. 
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BSL Mich.—Phelps v. Abbott, 74 N. 

W. 1010, 116 Mich. 624. 

16 C.J. p 778 note 6. 

sa Ga.—Floyd v. Coxe, 72 Ga. 147. 

16 C.J, p 773 note 6. 

84. Tex.—Carter v. Gray, Clv.App., 
52 S.W.2d 91, error dismlssed 81 
S.W.2d 647, 126 Tex. 219. 

86 . U.S.—Pickham v. Wheeler-Bliss 
Mfg. Co., 111., 77 P. 663, 23 C.CJL 
391, affirming, C.C., 69 F. 419, and 
certiorari denied 18 S.Ct. 946, 168 
U.S. 708, 42 L.Ed. 1211. 

16 C.J. p 774 note 11. 

Brroneous statement of orodit hy 
plaintiff 

If plaintiff, suing In court for con- 
version of automobile valued at 
amount within the Jurisdlctlon of 
the court, attempted to acknowledge 
credit and misstated amount, Juris¬ 
diction would not be defeated if al¬ 
legatione showed amount of demand 
to be w&thln Jurisdlctlon.—Lone Star 
Finance Corporation v. Bavis, Tex. 
Civ.App., 77 S.W.2d 711. 

8 a Ohlo.—General Motors Accept- 
ance Corp. v. Sharp, 32 Ohlo N.P., 
N.S., 481. 486, cltlng Corpus Juris* 
Tex.—^McConnell v. Frost, Clv.App., 
46 S.W.2d 777, error refused—Bald- 
win V. Drew, Civ.App., 195 S.W. 
686 , reversed on other grounds, 
ConuApp.. 244 S.W. 987. 

16 C.J. p 774 note 12. 

To txy oounterdlaim 
In an action for an amount below 
the minimum Jurisdiction of the 
I court whereln defendant flled a couu- 
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the nature of the claim, is within the jurisdiction 
of the court,®*^ may confer jurisdiction where plain- 
tiff^s claim is insuflScient for the purpose; although 
there is also authority for the view that where 
plaintiffs bili in an action involving specific prop- 
erty failed to show the value of the properly, a 
plea in reconvention claiming damages in an amount 
within the court*s jurisdiction would not confer ju- 
risdiction.88 If plaintiff sues in a court of limitcd 
jurisdiction, the amount of a set-off, countcrclaim, 
or cross action asserted by defendant cannot be add- 
ed to plaintiffs claim to oust the jurisdiction of the 
court, but each will be considercd separatcly;*® nor 
will the assertion of a set-off or countcrclaim in ex- 
cess of the jurisdiction of the court oust the juris¬ 
diction with respect to the claim asserted in the 
complaint, that being within the jurisdiction.^^^^ 
Where the action is originally brought for an 
amount beyond the jurisdiction of the court, juris¬ 
diction cannot be conferred by the assertion of a 
set-off or counterclaim, even though successful, suf¬ 
ficient in amount to reduce the original claim to a 


sum within the jurisdictional limit;^l but under a 
statute which confers jurisdiction where the debt, 
balance, or other matter in dispute does not exceed 
a stated amount, a court has jurisdiction if an ad- 
mitted counterclaim reduces the amount originally 
claimcd by plaintiff to an amount within its juris¬ 
dictional limits.^^^ 

b. Jurisdiction as to Set-Off or Counterclaim 

In general a court which has Jurisdiction of the 
pta]ntiff's claim has jurisdiction of an offset, although 
it is below the courfs minimum Jurisdiction; but it does 
not have Jurisdiction of an offset or cross demand which 
exceeds its maximum Jurisdiction. 

Although there is authority to the contrary,^^^* the 
general rule is that where the caiise of action sct 
up by the complaint in a court is such as to give the 
court jurisdicthm, it has also jurisdiction to adjudi¬ 
cate with rcspecl to a scl-ofT, counterclaim, or cross 
complaint asserted by defendant, although the 
amount thereof is not sufficient to give the court ju¬ 
risdiction in an independent action thercon;^*’* but 


terclalm for an amount within the 
Jurisdiction of the court, the court 
has Jurisdiction to try the counter¬ 
claim.—Moline Plow Co. v. Adair, 
183 P. 499, 76 Okl. 4. 

87. Cal.—^Brix v. People’a Mut. Life 
Ins. Co., 41 P.2a 537, 2 Cal.2d 446— 
Cogglhs V. Superior Court in and 
for City and County of San Pran- 
clsco, 16 P.2d 148, 127 Cal.App. 412. 

Souudijiir IxL equlty 
Where case stated in complaint 
is not within Jurisdiction of superior 
court, hut defendant sets up cross 
complaint sounding in equlty, and 
hence within jurisdiction of superior 
court, such court has Jurisdiction of 
both causes of action.—Emery v. 
Pacific Employers Ins. Co., 67 P.2d 
1046, 8 Cal.2d 663. 

88 . Tex.—^De Wllt County v. Wisch- 
kemper, 67 S.W, 882, 95 Tex. 435. 

83. S.C.—^Dupre v. Gilland, 152 S. 
B. 878, 876, 156 S.C. 109, Quotiug 

Corpus Juris. 

Tex.—^Prldh v. Giberson & KempfC, 
Civ.App., 21 S.W.2d 563, error 
dismissed. 

16 C.J. p 774 note 14. 

90. Colo.—^Nelson v. Meyer, 180 P. 
86 , 66 Colo. 164. 

IU.—^Whitsett V. Chicago Washed 
Coal Co., 199 Ill.App. 522. 

N.Y.—U. S. Pidelity & Guaranty Co. 
V. McGuire & Co., 298 N.Y.S. 455, 
164 Misc. 120. 

Chio.—^Braun v, Pociey, 18 Ohio App. 
870. 

S.C.—Dupre v. Gilland, 162 S.Bl 873, 
875, 166 S.C. 109, quoting Corpus 
Juris. 

Tex.—^Klttrell v. Conanico, Civ.App., 
56 S;W.2d 272—^Pridh v. Giberson 


& Kemplf, Civ.App., 21 S.W.2d 663, 
error dismissed. 

16 C.J. p 774 note 15. 

Counterclaim faildng to state cause 
of actlou 

That defendant asked for judgment 
in his favor in excoss of the eourfs 
Jurisdiction in counterclaim did not 
operato to oust the court of jurisdic¬ 
tion to determlne plaintlff’8 causc of 
action for loss than that amount, 
where counterclaim failed to state 
cause of action for rocovcry of any 
amount.—Jofferson Gardens v, Tcr- 
zan, 257 N.W. 154, 216 Wis. 230. 
Effeot of ameiLdmeut 
Where court acquired jurisdiction 
of the parties and over the s(‘pa«itc 
causes of action in the complaint and 
dufondanVs counterclaims as first 
intorposed, an amendment to a coun¬ 
terclaim increasing the amount in- 
volvod to an cxcess of the slntutory 
limlt of the clvil court*a Jurisdiction 
could not alfcct its Jurlsdiollon to 
proceod with the maUcr st IU pM>p- 
erly before It.—Sells v. Wliiiergrccn, 
198 N.W. 267, 183 Wis. 532. 

01. Pa.—Peter v. Schlos.scr, 81 
430. 

15 C.J. p 774 note 16. 

Offset asserted hy pladutiff 
County court is without Jurisdic¬ 
tion of claim for one thou.*w»nd elght 
hundred twcnty-nine doUars and 
thirty-two cents for pipo horrowcd 
which admlts plaintiff’s indebted- 
noss of one thousand one hundred 
seventy-slx doUars and one cent for 
other horrowed pipo.—Pennant Oil 
& Gas Co. V. Llghtfoot, Tcx.Com. 
App., 292 S.W. 517, reversing, Clv. 
App., 286 S.W. 249. 
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98. N.J.—Hesser v. Krasny, 176 A. 
146, 114 146, rcvcr.Ming 172 

A. 533. 113 N.J.Law 81. 

Balance within jurisdictional amount 
A district court i.s not cicprivcd of 
jurbsUictlon where there arc mulual 
demands exccedlng the juristlictiona! 
amount, If the halancc m dn^pute i.s 
IcKH than three hundred doilars.— 
Howler v, OHlH>rne, 7n A. 1I'J, 7S XJ, 
Law 9113, n^versing 69 A. 697, 74 N. 
j.I..aw 216. 

93. La.—Keahney v. New Orieans U,, 
ctc., Co., 4 Ijii.A. torltans) 277— 
Laliarthe v. Mazaci, 2 La.A. (Or- 
Icans) 367. 

94. Cal.—Kling v. Klmhnll IHimp 
<ro., 32 P.2d 659. 138 Cal.App. 47ft. 

Tcx.--lJakcr v. IUa<‘k, thv.App., 83 
S.\V.:;d 811, modificd on other 

groumls ISlack v. Ihtkcr, lll S.W. 
2d 796, 130 Tex. 454—Whito v. 
Hili. (Mv.ApPm asn S,W, fl29-*c?lty 
of HaUas V. ttutledge. flv.App., 258 
XW. 5.34—('anirnaek v. JlVather, 
Civ.App., 71 S,\V. 351. 

15 C.J. p 774 note 17. 

Alllrmativs rellef 

(1) Plaint;ff*a cause of action for 
foreclo.sure of a m«»rtgage for a 
snmll deht heing within the juria- 
dlvtlon of the superitir court, defend¬ 
ant mlghl have atllnaative rellef on 
a counterclaim ti» an aiiiount not 
Jurlsdietionul.—Singer S«*winK Mach. 
Co, V. HuFKcr, 107 aK. 11, 181 N.C. 
241. 

(2) Defendant may re<'t»ver upon 
claim» arislng out of transaction 
on which complaint i» baaed, al¬ 
though amount claimed is less than 
jurladictlonnl amount of court.— 
Emery v. Pacific Employers Ins. Co., 



21 C.J.S. 


COVBTS 


§ 66 


the court does not have jurisdiction of a cross ac- 
tion for an amount below its minimum jurisdiction- 
al limits by one defendant ag^inst another defend¬ 
ant who asks no relief against the cross complain- 
ant.®® In some jurisdictions certain courts which 
have acquired jurisdiction of an action have power 
to try and render judgment on any counterclaim, 
even though the judgment demanded against plain- 
tiff is in excess of the jurisdiction of the court 
and the court having secured jurisdiction of the ac¬ 
tion by reason of the amount sued for in plaintifT’s 
complaint has jurisdiction of other or further and 
additional claims set up in plaintiff^s reply to offset 
a counterclaim set up in defendant’s answer, even 
though such claims when added to the amount orig- 


inally sued for total an amount in excess of the 
court^s jurisdiction.®*^ In other jurisdictions in an 
action on a claim for an amount within its juris¬ 
diction the court has jurisdiction of a set-off or 
counterclaim for an amount in excess of its juris¬ 
diction, but does not have power to render a judg¬ 
ment in excess of its maximum jurisdictional limi- 
tations.®* By the weight of authority, however, in 
an action on a claim for an amount within its ju¬ 
risdiction, a court does not have jurisdiction of a 
cross demand which exceeds its maximum jurisdic¬ 
tion;®® and sucK cross demand cannot be reduced 
to an amount within the jurisdiction of the court 
by crediting plaintiffs claim thereon;^ but, as ap- 
pears infra § 68, defendant may waive a portion of 


67 P.2d 1046, 8 Cal.2d 663—Sulllvan 
V. California Really Co., 76 P. 767, 
142 Cal. 201—Moore v. Groftholdt, 
103 P. 149, 10 Cal.App. 714. 

(3) For earlier cases on this point 
see 15 C-J. p 774 note 17 [a]. 

Cross action 'between defendants 
In a suit for mandatory Injunc- 
tlon to abate a nuisance, Ihe court, 
having acquired jurisdiction to abate 
the nuisance, has jurisdiction of a 
cross action by one defendant agrainst 
another to recover expenses in an 
amount below the jurisdiction of the 
court, which he incurred in abating 
the nuisance.—Barlholomew v. Shipe, 
Tex.Com.App., 251 S.W. 1031, re- 
versing Shipe v. Bartholomew, Civ. 
App., 239 S.W. 1020. 

95. Tex.—City of Dallas v. Rut- 
ledge, Clv.App., 268 S.W. 534. 

Jurisdiction detennlned independent 
of maln action 

Jurisdiction of a cause of action 
between codefendants, which Is not 
dependent on or connected with the 
subject matter of the main action, 
is determined by the amount In- 
volved in the cause of action between 
said codefendants alone, without any 
aid from the jurisdiction conferred 
by the amount Involved In the main 
action.—Morgan v. Davis, Tex.Civ. 
App., 292 S.W. 610. 

96. N.T.—Byrne v. Padden, 162 N.B. 
20, 248 N.T. 243—Brink’s Exp. Co. 
V. Burns, 245 N.Y.S. 649, 230 App. 
Div. 659. 

Summary proceedlngrs 

(1) The rule has been applled In 
summary proceedings.—^Atlas v. Mor- 
Itz, 216 N.Y.S. 490, 217 App.Div. 
38—Metropolitan Life Ins. Co. v. 
Shapiro, 294 N.Y.S. 266, 162 Misc. 
223, reversed on other grounds 296 
N.Y.S. 563, 163 Misc. 76—Silverman- 
Menflelson, Inc., v. Maleo Trading 
Corporation, 255 N.Y.S. 652, 142 Misc. 
636—Broadway & Ninety-Fourlh St. 
V. C. & L. Lunch Co., 190 N.Y.S. 663, 
116 Misc. 440, reversed on other 
grounds 196 N.Y.S. 649. 119 Misc. 
486. 


(2) However, It has been held to 
the contrary in summary proceedings 
by landlord against tenant.—Peerless 
Candy Co. v. Halbreich, 211 N.Y.S. 
676, 125 Misc. 889, afflrmed 213 N.Y. 
S. 49, 125 Misc. 889. 

97. N.T.—Giglotti v. Hawkins, 221 
N.Y.S. 733, 129 Misc. 180. 

98. Ohio.—Oglesby Granite Quarries 
V. Schott Monument Co., 6 N E.2d 
766, 64 Ohio App. 196. 

Xn lUijLoiB, in an action of the 
fourth class brought in the munici- 
pal court of Chicago, the court has 
jurisdiction of a set-ofl or counter¬ 
claim irrespectlve of the amount in¬ 
volved, but cannot render judgment 
thereon for an amount in excess of 
the jurisdictional limlt In fourth- 
class cases.—Holmes v. Straus, 119 
N.E, 708, 283 111. 621, modifying 204 
111 .App. 305. 

99. Ark.—Jones v. Blythe, 210 S.W. 
348, 138 Ark. 81—^Kilgore Lumber 
Co. V. Thomas & Hammonds, 128 
SW. 62, 96 Ark. 43. 

Colo.—^Nelson v. Meyer, 180 P. 86, 66 
Colo. 164. 

111—-Whitsett V. Chicago Washed 
Coal Co., 199 IlLApp. 622. 

Pa. —Backer v. Remov, 69 Pa.Super. 
188. 

S.C.—Dupre v. Gllland, 162 S.B. 873, 
876, 156 S.C. 109,'quotlng Corpus 
Jorls. 

S.D.—Bestak v. Bennett, 184 N.W. 
359, 44 S.D. 486. 

Tex.—Lewls v. Fowler, Civ.App., 128 
S.W.2d 107—Turner v. Larson, Civ. 
App., 72 S.W.2d 397, error dis- 
missed—Brook Mays & Co. v. Os- 
horne, Civ.App., 70 S.W.2d 756— 
Commercial Inv. Trust v. Smart, 
Civ.App., 69 S.W.2d 806—Fridh v. 
Giberson & Kempff, Clv.App., 21 
S.W.2d 663, error dlsmissed— 
French v. Meyer & Kiser, Clv.App., 
277 S.W. 111*4, reversed on other 
grounds Meyer & Kiser v. French, 
Com.App., 288 S.W. 406—Comxner- 
cial Credit Co. v. Moore, Clv.App., 
270" S.W. 682—^Armstrong v. Clay- 

85 


ton, Civ.App., 265 S.W. 1016—Nich- 
Ols V. Eliis, Civ.App., 246 S.W. 713. 
TJtah.—Hardy v- Meadows, 264 P. 
968, 71 Utah 256. 

15 C.J. p 776 note 19—67 C.J. p 375 
note 41. 

Bemlsslon of ezoess preregulslte to 
jurisdiction 

(1) Defendant may not even use a 
demand exceeding the court*s Juris¬ 
diction to extinguish plaintlff^s claim 
without expressly remitttng the 
amount in excess of Jurisdiction.— 
Blankenship v. McDaniel, 261 S.W. 
316, 164 Ark. 186. 

(2) Where defendant's set-off was 
for amount beyond district courfs 
jurisdiction and excess was not 
waived, set-off was properly strick- 
en.—^Platt v. Montclair’ Feed & Fuel 
Co., 157 A. 653, 9 N.J.Misc. 1319. 
Sismlssal 

Court having no jurisdiction of 
cross-action because it was for sum 
in excess of jurisdiction could only 
dlsmiss it—Mumme v. Spies, Tex. 
Clv.App., 15 S.W.2d 137. 

Compensatlon 

The courts have no jurisdiction of 
a demand In compensatlon in ex¬ 
cess of their jurisdiction.—^Koemer & 
Co. V. Francingues, 3 La.App. 220. 
BecouTentlon 

The courts have no Jurisdiction of 
a claim in reconvention in excess of 
their maximum jurisdiction.—^Arctic 
Pure Ice Co. v. Rathe, 3 La.App. 
14—^Kaufman v. Mahen, 2 La.App. 
354. 

Amouait held not In excess of Juris- 
I dlctlon 

Cross action for fraud in sale of 
machinery held to declare on dam- 
ages In amount not exceeding Juris¬ 
diction of county court.—Shepherd 
Laundnes Co. v. Griffln, Tex.Civ.App., 
286 S.W. 683. 

1, Ark.—Jones v. Blythe, 210 S.W. 
348, 138 Ark. 81. 

Tex.—Manly v. Citlzens Nat. Bank in 
Abilene, Civ.App., 110 S.W.2d 993— 
Turner v. Larson, Clv.App., 72 S. 
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his demand so as to bring it within the junsdiction 
of the' court; and in certain jurisdictions if the 
cross demand is for an amount in excess of the 
court*s jurisdiction the court may deal with it to 
the extent of plaintifFs claim, although it cannot 
give affirmative relief.^ If the facts allegcd in a 
defendant’s cross action, the court having jurisdic¬ 
tion of plaintifFs suit, be such as to show no cause 
of action as to such a part of the whole sum sued 
for as to reduce it to an amount for which the 
court has jurisdiction, the cross action will not be 
dismissed, and it is immaterial in such case that the 
total sum may exceed the maximum jurisdictional 
amount® 

In some jurisdictions if a defendant has a liqui- 
dated counterclaim or defensive action against a 
plaintiff for a sum in ‘excess of the jurisdiction of 
the court he may file it in the court along with an. 
affidavit of good faith and the entire case will be 
transferred to another court whose jurisdiction ex- 
tends to the amount involved ^ 

Plaintiff^s claim as part of amount in defendanfs 
cross action. In the determination of the amount 
involved in defendant’s counterclaim or cross ac- 
tioxi, the amount of a debt sued on by plaintiff 
which defendant asks to be canceled,® as whcre he 
•pleads payment thereof,® should be considered; but 
if he does not seek a cancellation 6f such debt the 


amount thereof cannot be added to the amount de¬ 
fendant seeks to recover in his cross action in the 
determination of the amount involved in such cross 
action for jurisdictional purposes,^ 

§ 67. Effect of Plea in Bar 

in an action on notes a plea of payment by dellvery 
of goods, whose value exceeded the maximum Jurisdic¬ 
tion of the court, does not seek to have the court ad¬ 
judicate a claim beyond Its jurisdiction. where defendant 
does not seek any recovery from plaintiff. 

Where, in an action on certain notes, defendant 
pleaded, in bar of plaintifFs right to rccover, the 
delivery of certain goods under a contract with 
plaintiff, but did not seek to recover any amount 
on such contract, the fact that the valuc of the 
goods so delivercd cxcecdcd the amount as to which 
the court had jurisdiction did not defeat the juris¬ 
diction of the court to determine the question 
whether such agreement had becn made and the 
goods delivercd thcrcunder.® 

§ 68. Reduction of Amount 

a. As defeating jurisdiction of court 

b. As conferring jurisdiction on court 

of inferior or limitcd jurisdiction 

a. As Defeatbig JurisdictioE of Court 

In a«neral, If an action Is originally browo^»t for an 
amount wlthin the Jurisdiction of the court a reduction 


W.2d 397, error dismissed—Nlch- 
ols V. Bilis, Clv.App., 246 S.W. 
fl3. 

16 C.J. p 776 note 26—67 CJ. P 876 
note 43. 

2. N.C.—Armour Fertllizer Works v. 
Alken, 96 S.B. 657, 175 N.C. 398— 
Stacey Cheese Co. v. PIpkln, 71 S.B. 
442, 166 N.C. 394, 87 L..R.A.,N.S., 
606. 

Pa.—Standard Bngineering- & Const. 
Co. V. Smyser-Royer Co., 68 Pa. 
Super. 437. 

3. Tex.—Robert & St John Motor 
Co. V. Bumpass, Civ.App., 66 S.W. 
2 d 399. error dismissed. 

6 . N.J.—Bder v. Hudaou County 
Circuit Court, 140 A. 883. 104 N.J. 
Law 260. 

Proof reanired fox transfer 
The term ‘*due proof," in a stat¬ 
ute providlng that the case shall not 
be transferred unless the Judge of 
the court to which it Is intended to 
transfer the case shall, upon due 
proof, make an order that he finds 
there Is reasonable cause to belleve 
the set-oif, counterclaim, or other de¬ 
fensive action, Is founded on fact and 
hfl.fl a reasonable chance of success 
on the trlal, relates to proof of the 
exlstence of such facts and circum- 
stances from which the Judge can 
determine whether or not there is 


reasonable cause to believe that the 
counterclaim is founded on fact, and 
does not require defendant to state 
anything more than l^fie facts on 
which he relles for a recovery.—Bder 
V. Hudson County Circuit Court, su¬ 
pra. 

Claim held unllquidated 

In action for wages by discharged 
employde. counterclaim for damages 
because of plalntiff's incompetence 
held unliquldated.-Tigler v. Pabries 
Pinlshing Corporation, 150 A, 228. 8 
N.J.Hisc. 303. 

6 . Tex.—Lewls v. Fowler, Civ.App., 
128 S.W.2d 107—Brook Mays & 
Co. v. Osborne. Civ.App.. 70 S.W.2d 
766—Commercial Inv. Trust v. 
Smart, Civ.App., 69 S.W.2d 806— 
Commercial Crodlt Co. v. Moore. 
Civ.App., 270 S,W. 683—Billlngs v. 
Southern Supply Co., Civ.App., 194 
S.W. 1170. 

e. Tex.—Commercial Inv. Trust v. 
Smart. 69 SW.2d 36, 123 Tex. 
180—Commercial Inv. Trust v. 
Smart, Civ.App., 69 S.W.2d 805. 

Barly cases 

(1) However, in an eaxlier case it 
was held. in an action on a note 
for an amount within the Jurisdiction 
of the court in which defendant al- 
leged payment and asked for an 
amount within the Jurisdiction of the 
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court as damages for wrongful at- 
tachment. that the amounts pleaded 
in payment should not have bt*en 
added to the amount asked as dam¬ 
ages in determining the amount in¬ 
volved In dofendant'8 cross action,— 
Knoohuizen v. NScholl, Tex.Civ.App.. 
257 B.W. 072, 

(2) Also it was held in a case up- 
holding the validity of the decision 
in Knoohuizen v, Nicholt, supra, that 
in an action to foreclose a mortgage 
on a truck in which defendant plead¬ 
ed that the debt was pald and asked 
cancellation of the note and mort¬ 
gage and for possession of property 
In the possession of the sherlff by 
virtue of a wrlt of aequestration Is- 
sued in the case, but did not ask for 
Judgmcnt against plaintiff either for 
I the amount of the note or for the 
sums which he had pald, that the 
amount of the note and the truck 
were not a part of tho amount in con- 
troversy as respeets the court's Ju- 
risdlction of defendant^s cross ao- 
tlon.—Commercial Credit Co. v. 
Moore, Tex,Clv.App., 288 S.W, 608. 

7 . Tex.—^Bastem Seed & Crain Co. 

V, Weldoxi, Civ.App.. 61 S-W.2d 

686 . 

8 . Tex.—Bule v. Dom, 92 S.W. 828, 

41 Tex.Civ.App. 620. 
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of the amount Involved below the Jurisdiction ot the 
court wlll not deprive it of Juriodiction, uniess, in some 
Jurisdictione, the reduction is due to a fallure to allege 
a cause ef action as to the items stricken; but the fact 
that before the action was commenced the claim was 
wlthin the court^s jurisdiction wlll not confer jurisdic¬ 
tion If, at the time the action was commenced, the 
amount had been reduced by credite or otherwise below 
the jurisdiction. 

It is usually held that, where an action is orig- 
inally brought for an amount which is within the 
jurisdiction of the court, jurisdiction is not defeat- 
ed by a reduction of the amount involved to an ex-. 
tent which makes it less than the jurisdictional 
amount,9 in the /absence of plea and proof that 
fraudulent allegations were made to confer juris¬ 
diction, considered supra § 56. The fact that the 
amount originally due was within the jurisdiction 
of a superior court does not authorize such court 
to exercise jurisdiction, where before the action is 
commenced such amount has been reduced, by cred- 
its or otherwise, to a sum beneath the jurisdiction 
of the court but in some jurisdictions this rule 


§ 68 

is subject to the exception that in an action on a 
book account or a note the debit side of the plain- 
tiff^s book,or the face amount of the note,i^ is 
the amount in controversy for jurisdictional pur- 
poses, regardless of the balance due because of pay- 
ments or credits on the account or note, imless, in 
the case of a book account, the account has been 
balanced and closed by agreement of the parties, in 
which case the balance is the amount in contro- 
versy.l® 

Effect of disclaimers in suit to quief title. Where 
disclaimers filed by some of a number of defend- 
ants in a suit to quiet title are not directed to any 
particular subdivision of the tract of land described 
in the bili, but are of any right, title, or interest in 
any part of such tract, they do not reduce the val- 
ue of the matter in dispute, which remains, as be- 
tween the complainant and the remaining defend- 
ants, the value of the land involved.1^ 

Effect of tender, A tender of an amount less 


9. Cal.—^Rosenkranz v. Bentley, 31 
P.2d 782, 220 Cal. 529. 

Tex.—Majors v. Turner, Civ.App,, 
280 S.W. 844. 

15 C.J. p 775 note 23. 

PaymeiLt from pxooeeds of pxlor foza- 
olosTure 

Chattel mortgage given to secure 
payment of two notes, the larger of 
which was already secured by a deed 
of trust on real property, and pro- 
vlding for foreclosure upon default 
in payment of either was primary ob- 
llgatlon as to each note, so that court 
had Jurisdiction of action to fore- 
close, which was not lost because 
larger note was discharged from 
proceeds of foreclosure sale under 
deed of trust securing it and amount 
‘of smaller note weis below Jurisdic¬ 
tional amount.—^Rosenhranz v. Bent¬ 
ley, 31 P.2d 782, 220 Cal. 529. 

Beductio& oxL tzlal 

Jurisdiction will not be lost by the 
fact that the amount is reduced on 
the trial.—Nations v. Llndley, Tex. 
Civ.App.. 275 S.W. 168. • 

Semlttitnr after Jndgxnent 

The county court having Jurisdic¬ 
tion of a claim for two hundred dol- 
lars for property and twenty dol- 
lars attorney's fees, to which plain- 
tilf was entitled it was not robbed of 
such Jurisdiction by a remittitur of 
the attomey'8' fees after Judgment 
for plaintilE.—Davis v. Fore, Tex.Civ. 
App., 250 S.W. 783. 

3>efenalTe pleadingu 

Court in which suit Is flled in good 
faith has Jurisdiction. although 
amoimt claimed in petition could 
be reduced by defensive pleadlngs.— 
City of Fort Worth v. Zane-Cetti, 
Tex.Com.App., 29 S.W.2d 958, revers- 


Ing Zane-Cettl v. City of Fort Worth, 
Clv.App., 21 S.W.2d 355. 

Statnte of Umltationji 
<1) Where the statute of llmita- 
tions is Interposed successfully as to 
a part of the demand, Jurisdiction 
wlll be retained. although the amount 
is thus reduced below that of which 
the court could originally tahe Juris¬ 
diction. 

Cal.—^Bank of America Nat. Trust & 
> Savlngs Ass’n y. Ames, 63 P.2d 
1208, 18 Cal.App.2d 811. 

Tex.—City of Fort Worth v. Zane- 
Cettl, Com.App., 29 S.W.2d 968, 
reverslng Zane-Cetti v, City of 
Fort Worth, Civ.App., 21 S.W.2d 
355—Smith v. Nesbltt, Civ.App.. 
235 SW. 1104, conforming answers 
to certlfled questions 230 S.W. 976, 
111 Tex. 186. 

15 C.J. p 775 note 28 [dj. 

(2) The reason is that the com- 
plaint States a cause of action, even 
though the cause, or a part thereof, 
is barred by the statute of limlta- 
tions, for the bar of the statute is 
a matter of defense and recovery 
may be had on the complalnt unless 
the plea of the bar is ralsed.—Bank 
of America Nat. Trust & Saviugs 
Ass'n V. Ames, supra. 

(8) However, it has been held 
that if it appears from the petition 
that certaln items are barred by the 
statute of llmitations, and If an ex¬ 
ception to such part of the petition 
is sustained on that ground and the 
amount in controversy thereby re¬ 
duced below the mimmum Jurisdic¬ 
tion of the court, an exception to the 
Jurisdiction of the court should be 
sustained and the suit dismissed.— 
Low V. Dowbam. 26 Tex. 607— 
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Browning v. EI Paso l-umber Co., 
TexCiv.App.,. 140 S.W. 386. 

10 . Cal.—^Morgan v. Somervell, 66 
P.2d 820, 19 Cal.App.2d 434. 

Miss.—^Martin v. Harden, 52 Miss. 
694. 

15 C.J. p 776 note 25. 

AppUoatlon of dednctlons held or- 
roneons 

In suit on note on which partial 
payments had been made, court er- 
roneously declined Jurisdiction be¬ 
cause deduction of aggregate of ali 
payments from face of note left re- 
mainder of less than Jurisdictional 
minimum of court, whereas applica- 
tion of partial payments first to in¬ 
terest due and then to principal 
would have resulted in sum within 
court^s Jurisdiction.—J. I. Case Ca v, 
Laubhan, Tex.Clv.App., 64 S.W.2d 
1079. 

Dednotlon not propear 
In action to recover publlshed 
freight charges, shlpper was held not 
entitled to deduction of switching 
charges pald from transportatlon 
charge in determining Jurisdiction of 
court below, slnce, under statute, 
such charges are separate from those 
required to be filed with interstate 
commerce commlSslon.—^United Hay 
Co. v. St. Louis, B. & M. Ry. Co., Tex. 
CiV.App., 74 S.W.2d 766. 

11. Vt.—^A. H. Berry Shoe Co. v. 
Beschenes, 85 A. 385, 68 Vt 387— 
Willard v. Collamer, 34 Vt 594— 
Reed v. Talford, 10 Vt 568. 

12 . Vt—BanJt of Middlebury v. 
Tucker. 7 Vt 144. 

13. Vt.—Willard V. Collamer, 34 Vt. 
694. 

14. TJ.S.—Cooper v. Preston, C.C. 
CaL, 105 F. 403. 
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than that for which the action is brought cannot op¬ 
erate to reduce the amount in controversy to the 
difference between the amount sued for and the 
amount tendered.^® 

b. As Conferring Jnrisdiction on Oourt of In- 
ferior or Liinited Jnrisdiction. 

In general, although there Is some authority to the 
contrary, a party may confer Jurisdiction on a court 
whose Jupisdictfon does not extend to the full amount of 
his claim by walving or remitting the excess thereof. 

Although there is some authority which holds 
that a party cannot remit a portion of his claim 
and thereby bring it within the jurisdiction of a 
court whose maximum jurisdiction is below the 
amount of the entire claim,by the weight of au¬ 
thority one who desires to sue in a court whose 
jurisdiction does not extend to the full amount of 
his claim may confer jurisdiction upon such court 
by waiving or remitting a portion of his claim, so 


that what remains is within the jurisdiction of the 
court.i7 Thus a plaintiff may remit his claim for 
interest due and demandable,!® or recoverable as 
an element of damages,!® and by suing oniy for 
the amount of his claim without interest bring the 
case within the jurisdiction of a court whose ju¬ 
risdiction would not extend to the amount of his 
claim with interest. Howcvcr, in some jurisdictions 
this rule is qualified, the rule being that if a de- 
mand admits of segregation of the amount sought 
to be remitted, a plaintiff may validly abandon in 
its entircty a severable portion of his claim, and 
jurisdiction will be tested by the amount of the re- 
maining claim but plaintiff cannot, by the re- 
mission of an arbitrary part of his claim,as by 
waiving a portion of any severable item sued on,^^ 
or by arbitrarily reducing the valuc of property or 
Services which are the subject matter of the suit,23 
bring his action within the jurisdiction of an in¬ 
ferior court. So, where an amount within the ju- 


15. Tex.—^Bourn v. Gray, Tex.Civ. 
App., 144 S.W. 366. 

le. Pa.—^Moore v. White, 11 Wkly. 
N.C. 206. 

S.C—Simpson v. M*Mllllon, 10 S.C.Li. 
192—Ramsay v. The Court of War- 
dens. 2 S.C.I.. 180. 

Barpose of ozedit 

Wheiher a credit Indorscd on a 
note was on account of a payment 
actually made, or voluntary and 
intended to brlngr the case within 
the summary Jurisdiction of the Cir¬ 
cuit court, Is a question for its de¬ 
terminat ion.—Taylor V. Purvis, 19 
S.C.L. 373. 

Amount of rent dne 
Under constitutional provislon lim- 
iting the jurisdiction of tho city 
court in New Orleans in suits by 
landlords for possession of lea sed 
premises to cases where ''the month- 
ly or yearly rent, or the rent for 
the unexpired term of the leaso, does 
not exceed'* one hundred dollars, if 
the amount due e:itceeds that sum, 
but plaintiff does not sue for ali that 
is due, the city oourt is without ju¬ 
risdiction.—Runkcl V- Aulo Repair & 
Garage Co., 86 So. 483, 147 La. 1030. 

17. Ga.—Pacific Mut. Life Ins. Co. 
V. Barfield, 194 S.E. 268, 67 Ga. 
App. 43. 

111.—Dahlgrren v. Israel, 204 111.App. 
340. 

N.J.—Besser v. Krasny, 172 A. 633, 
118 N.J.Law 81, reversed on olher 
g^rounds 176 A 146, 114 N.J.Law 
146. 

N.Y.—^EVenchi v. New York City Ry. 

Co., 92 N.Y.S. 771, 46 Misc. 612. 
Ohlo.—State ex rei: Talaha v. More- 
land, 6 N.B.2d 169, 132 Ohlo St. 
71. 

16 C-J. p 776 note .80. 


Justices of the peace see the C.J.S. 
title Justices of the Peace S 35, 
also 35 CJ. p 624 note 47-p 626 
note 78. 

Payment a oredlt on rednced asnonnt 
In action for Services and sup- 
plies furnished, plaintiff hy suing: 
distriot court walved any cxcess of 
his claim over flve hundred dollars 
and hence payment on claim was a 
credit on flve hundred dollars.— 
Smith v. Spacth, 128 A. 682, 3 N.J. 
Misc. 395. 

XTnder statnte * 

Under a statute which authorises a 
party to waive ali of hia claim over 
throe hundred dollars, in an action 
in a court whose maximum juris¬ 
diction Is flve hundred dollars a 
plaintiff cannot ffive ihc court juris¬ 
diction by waiving: ali of hi.H claim 
over flve hundred dollars, bul, if hc 
waives any of his claim, must waive 
ali of it over three hundred dollars. 
—Moonoy v. Woolhouse, 72 A. 63, 77 
N.J.Law 326. 

18. N.J.—Mau V. Vulcan Buildin#? 
& Loan Ass'n, 165 A. 888, 11 N.J. 
Misc. 362. 

N.Y.—Glffliotti V. Jacksina, 201 N.Y. 

S. 241, 206 App.Biv. 368. 

Ohio.—State ex rei. Talal)a v. More- 
land, 6 N.B.2d 169, 132 Ohio St. 
71. 

Pa.—Simon v. Irwln, 96 Pa.Super. 
298. 

15 C.J.' p 777 note 32. 

10. 111.—Wriffht V. Smith, 76 111. 216. 
Tex.—Pt. Worth, etc., R. Co. v. 
Mathews, 191 S.W. 669, 108 Tex. 
228. 

ao. Tex.—Fort Worth & R. G. Ry. 
Co. V. Mathews, 101 S.W. 660, 108 
Tex. 228—^Maryland Casualty Co. 

I V. Overstreet, Com.App., 61 S.W.2d 
I 810, reversing, Civ.App., 42 S.W. 
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2d 160—Williams v. Trinlty Grav- 
el Co., Civ.App.. 297 S.W. 878— 
Commercia! Credit Co. v. Moore, 
Civ.App., 288 S.W. 60S—Rurke v. 
Adoue, 22 S.W. 824, 3 Tex.Civ.App. 
494, rehearinir denied 23 S,W. 91, 
3 Tex.<7iv.xVpp. 494. 

21. Tex.—Mar>'Iand Casualty Co. v. 
()ver.Htreet. (■•om,.\pp., 61 S.W,2d 
810, reversinK» Otv.App., 42 S.W,2d 
160. 

Part of a flxed sum 
A portion of the amount demand- 
ed cannot be remitted to bring: tho 
amount within the jurisdiction, 
where tlie amount demanded ia a 
fixed sum.—Chi<*afi:o, etc.. U. Co. v, 
Glndish, Tex.Civ.Api>.. 173 S.W. 863. 

22. Tex.—Bankers* Health & Acci¬ 
dent Co. v. Kimbro, Civ.App., 62 
S.\V.2d 263—Houslon K. & W. T. 
Ry. Co. V. Southern Pine Lumber 
Co., Civ.App.. 6 S.W.2d 4IS—Wil¬ 
liams V. Trinity (Sravel Co., Civ. 
App., 397 S.W. «7K—Rurke v. 
Adoue, 23 S.W, 824, 3 Tex.Civ.App. 
404, rehiffirinjc denied 23 S.W. 91, 3 
Tex.Civ.App. 494. 

23. Tt*x.—Hi>uslon B. & W, T. Uy. 
•Co. v, Southern Pine Lumber Co„ 
Civ.App., 6 S.W.2d 418 —Williams 
V. Trlnity tlravel Co., Civ.App., 
297 S.W. 878—Taylor v, liuzan, 
Civ.App„ 241 S.W, 1084. 

Xn foxeclosore prooeedisffs 

In an action to foreclose a mort- 
tfage in which plaintiff failed to al¬ 
lege the value of the property, if the 
value of the property ia in exeess of 
the courCs jurisdiction plaintiff can¬ 
not in good faith amend his petitlon 
by alleging a vulue of the property 
such as to bring the case within the 
jurisdiction of the court.—(flassco<.*k 
V. Sinks, Tox.Oiv.Api>.» 185 S,W.. 

406. 
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risdiction of an inferior court in which the action 
is brought is claimed, jurisdiction is not affected by 
proof showing that plaintiff would be entitled to re- 
cover an amount in excess of the jurisdiction, al- 
though judgment cannot of course be entered for 
such an amount,24 the rule applying with especial 
force where the claim sued on is unliquidated, 
whether the action is on contract or tort,25 for the 
reason that in such a case there is no other test or 
measure which can be applied.26 

A court is not deprived of jurisdiction because 
the claim sued on was originally of an amount in 
cxcess of its jurisdiction, if it has been reduced by 
payments or credits to an amount within the juris- 
diction.27 Where the value of property involved in 
an action in an inferior court is not alleged, and the 
evidence shows a value in excess of the jurisdiction 
of the court, plaintiff cannot amend so as to bring 
the case within the jurisdiction.28 

Demand in pleadings in excess of jurisdiction. In 
some jurisdictions, where plaintiff in his complaint 
demands a sum beyond the jurisdiction of the court, 
no jurisdiction exists, and the case cannot be 
brought within the jurisdiction by a waiver on the 
part of plaintiff of a part of his demand,29 or by a 
remission of interest claimed, where the principal 
debt is within the jurisdictional limit.30 In other 
jurisdictions, where plaintiff in his original com¬ 
plaint demands a sum in excess of the jurisdiction 
of the court, a remission of a part of the claim so 
as to bring it within the jurisdiction of the court 
may be made during the pendency of the action 
and, as appears infra § 69, to accomplish this re¬ 


suit a party may amend his pleadings by reducing 
the amount claimed. In New York, as appears in¬ 
fra § 69, where at the time of the commencement 
of the suit by the Service of summons it appears 
that the amount demanded is in excess of the juris¬ 
dictional limitation of the court, as where the 
amount appears in a complaint served with the sum¬ 
mons, or in the summons by a statement therein of 
the amount sued for or a reference therein to the 
demand to be made in the complaint, the court has 
no jurisdiction; and the case cannot be brought 
within the jurisdiction of the court by a waiver by 
plaintiff of a part of his demand, as by a remission 
of interest claimed, where the principal debt is with¬ 
in the jurisdictional limit;32 and if plaintiff is suc- 
cessful, he is not entitled to remit the excess over 
the jurisdictional amount and ha ve judgment for 
what remains.®® 

Admission of part of indebtedness. The fact that 
on the trial the defendant admits a portion of the 
debt sued for, leaving in controversy a balance less 
than the jurisdictional minimum of the court, does 
not deprive the court of jurisdiction.34 

Set-off or counterclaim, A set-off or counter- 
claim may be brought within the jurisdiction of the 
court by a waiver or remission of the excess over 
the jurisdictional limit,®® subject in those jurisdic¬ 
tions where the rule applies, see supra this section 
note 20, to the proviso that the remission must be 
of a severable portion of the claim.36 In New Jer- 
sey a distinction is drawn between set-off and re- 
coupment. A defendant asserting a set-off in ex¬ 
cess of the jurisdiction of the court may, under the 


24. Ga.—^Wilhelms v. Noble Bros. & 
Co., 36 Ga. 699—Pacific Mut. Life 
Ins. Co. V. Barfleld, 194 S.E. 268, 
57 Ga.App. 43. 

N.C.—Knight v. Taylor, 42 S.E. 637, 
131 N.C. 84. 

S.C.—Goldthwaite v. Dent, 3 MeCord 
296. 

Tex.—New Fenfleld Townslte Co. v, 
Kmg, Civ.App., 204 S.W. 788— 
Coleman v. Bell, Civ.App., 60 S.W. 
165. 

Not a fxand on. tlie court 
A cross action placing the value 
of property for whose destruc- 
tion recovery is sought at an amount 
within the Jurisdiction of the court 
is not a fraud on the court, where 
it was fixed in good fatth by the 
defendanfs counsel, although the 
real value of the property was in 
excess of the courfs jurisdiction.— 
San Jacinto Rice Co. v. Ulrich, Tex. 
Civ.App., 214 S.W. 777. 

25. Ga.—Pacific Mut. Life Ins. Co. 
V. Barfield, 194 S.E. 268, 67 Ga.App. 
43. 


Tex.—Commercial Credit Co. v. 
Moore, Civ.App., 288 S.W. 608— 
New Penfield Townslte Co. v. King, 
Civ.App., 204 S.W. 788. 

16 C.J. p 767 note 65. 
eiaim held uOlgnldated 
A suit for monthly disabillty bene- 
fits under Insurance policy was a 
suit for unliquidated amount.—Pa¬ 
cific Mut. Life Ins. Co. v. Barfleld, 
194 S.E. 268, 67 Ga.App. 43. 

26. U.S.—Wiiey v. Sinkler, S.C., 21 
S.Ct. 17, 179 U.S. 68, 45 L.Ed. 
84. 

27. Cal.—^Morgan v. Somervell, 65 
P.2d 820. 19 Cal.App.2d 434. 

16 C.J. p 777 note 34. 

28. Tex.—Glasscock v. Sinks, Civ. 
App., 185 S.W. 405. 

29. S.D.—Egan v. Rounds, 216 N.W. 
878, 62'S.D, 139. 

16 C.J. p 777 note 37. 

30. S.C.—St. Amand v. Gerry, 11 
S.C.L. 487. 

31. Ohio.—State ex rei. Talaba v. 

Moreland, 6 N.E.2d 169, 132 Ohio 
St 71. i 


At or before jndginent 
Plaintiff may either before or at 
time of rendition of judgment remit 
excess of his demand over and above 
the sum for which the court is au- 
thorlzed to render judgment so as 
to bring the case within the courfs 
jurisdiction.—^Moifatt v. Cassimus, 
Ala., 190 So. 299, reverslng 190 So. 
297, 28 Ala.App. 682. 

32. N.Y.—Smith v. Dunn, 92 N.T.S. 
300, 46 Misc. 476. 

33. N.T.—Smith v. Dunn, supra. 

34. La.—Abney v. Whltted, 28 La. 
Ann. 818. 

35. Ark.—^Blankenship v. McDaniel, 
261 S.W. 316, 164 Ark. 186—Jones 
V. Blythe, 210 S.W. 348, 138 Ark. 
81—^Kilgore Lumber Co. v. Thomas 
& Hammonds, 128 S.W. 62, 95 Ark. 
43. 

16 C.J. p 777 note 48—67 C.J. p 376 
note 44. 

36. Tex.—^Maryland Casualty Co. v. 
Overstreet, Com.App., 61 S.W.2d 
810, reversing, Civ.App., 42 S.W.2d 
160. 
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statute, confer jurisdiction by waiving the exccss 
but, there being no statutory provision for such a 
waiver in case of a demand in recoupment or coun- 
terclaim, it is held that the assertion of such a de¬ 
mand exceeding the jurisdiction of the court de- 
prives it of jurisdiction notwithstanding a waiver 
of the excess.3® However, as appears infra § 69 
note 15, the recoupment or counterclaim may be 
amended so as to give the court jurisdiction. 

Verdicf or judgment in excess of jurisdiction. 
In some jurisdictions, in case a verdict is rendered 
for an amount beyond the jurisdiction of the court, 
the excess may be remitted and judgment entered 
for the jurisdictional amount,89 or the court may, of 
its own motion, remit the excess or presume the ex¬ 
cess to be remitted.^® There is, however, authority 
for the view that, where the amount actually recov- 
ered is beyond the jurisdiction of the court, juris¬ 
diction is lost and it has been held that a statute 
permitting a party to remit the excess, if "the 
amount found due exceeds the sum for which the 
court is authorized to enter judgment," does not 
apply to a case where the amount demanded in the 
summons and complaint was beyond the jurisdic¬ 


tion of the court in the first instance.^- Plaintiff 
cannot, by remitting a portion of the judgment ren¬ 
dered, confer jurisdiction of an action in which the 
pleadings claim an amount in excess of the juris¬ 
dictional Iimit.^8 

Judgment in excess of amount claimcd. Under 
a statute giving a court jurisdiction where the sum 
claimed did not exceed a certain amount, it has been 
held that, where plaintiff claimed only that amount, 
jurisdiction is not affected by the judgment^s being 
for more, but the excess may be waived.'^^ 

§ 69. Pleading and Proof 

In general the amount In eontroversy detormtned 
from the allegatione of the pleadings, and they must al¬ 
lege an amount withln the Jurisdiction of the court. 

Ordinarily the pleadings determine the amount in 
eontroversy, and therefore, the jurisdiction of the 
particular action asserted,^® unless, as appears su¬ 
pra § 56, it is shown that such amount was allegcd 
jFraudulently for the purpose of giving the court ju¬ 
risdiction ; and this is ordinarily determined by the 
amount allcged in the comj)laint, declaration, or pe- 
tition,^® regardless of the truth of the allega- 


37. N.J.—Ward v, Hauck, 98 A. 583, 
87 N.J.Law 198. 

15 C.J. p 778 note 44. 

38. N.J.—^Rosenkranz v. Wolf, 93 A. 
584, 87 N.J.I^aw 211—Ward v. 
Hauck, 93 A. 583, 87 N.J.Law 198 
—Leater v. Karaaik, 170 A. 842, 
12 N.J.Miso. 195. 

39. Neb.—^Adams v. Nebraska Sav., 
etc., Bank, 76 N.W. 421, 66 Neb. 
121 . 

16 aj. p 778 note 46. 

40. N.C.—^Porter v. Grinisley, 4 S. 
E. 629, 98 N.C. 550. 

16 C.J. p 778 note 47. 

41. Or.—^Ferguson v. Byers, 67 P. 
1116, 69 P. 32, 40 Or. 468, 

16 C.J. p 778 note 48. 

42. N.T.—Warden v. Goldman, 146 
N.T.S. 989, 84 Mlsc. 87—Smith v. 
thinn, 92 N.T.S. 300, 46 Hlsc. 476. 

43. Tex.—^Wllaon v. Yates, Civ.App„ 
120 S.W.2d 689. 

Becmlttitiix altes* Judreaent 
Where remittitur waa not entered 
prior to judgment for three hundred 
twenty-flve dollars In clty court of 
Shreveport, agreement among counsel 
afterward that court should enter 
another judgment for amount withln 
conrt’a jurisdiction did not cure lack 
of jurisdiction nor validate judg¬ 
ment.—^Peyton v. Noble, L.a.App., 162 
'So. 812. 

44 . N.T.—Globe v. Rauch, 46 N.T.S. 
889, 21 Mlsc. 48, 26 N.T.Clv.Proc. 
369. 

Wairer of Intesest i 

Where claim on note wlth Interestl 


was withln county court'» jurisdic¬ 
tion when suit was Instituted, hut 
subsequent judgment excceded 
amount because of Interest which ac- 
crued pendlng the trial, plaintlll may 
walve right to interest accruing aft- 
er institution of suit, and court may 
reduce judgment to wlthin limftation. 
—Simon V. Irwin, 96 Pa.Super. 298. 

45. U.S.—Kunkel v. Brown, -90 F. 
698, 89 C.C.A. 665. 

Ga.—^Bowen v, Hendricks, 107 8.13. 

617, 27 Ga.App, 236. 

Tex.—Clonts v. Johnson, 294 S.W, 
844, 116 Tex, 489—Beauchamp v. 
Parrish, Clv.App., 148 S.W. 333. 

48. Cal.—Turley v. Boberts, 277 P. 

878, 99 Cal,App. 71. 

N.T,—City Trust Co. v. Anthony 
Riccl Realty Co., 241 N.T.a 481, 
137 Mlsc. 128. 

Tex,—^Brown v. Petera, 94 S.W.3d 
129, 127 Tex. 800, afllrmlng Petersj 

V. Brown, Civ.App., 68 S,W.2d 1063 
—^Isbell V. Kenyon-Wamer Dredg-i 
Ing Co., 261 S.W. 762, 113 Tex. 628 
—Campaey v. Brumley, Coin,App., 
56 S.W.2d 810—Jenkins y. Parks, 
Com.App., 49 S.W.2d 714, reversing 
Parks V, Jenkins, Civ.App.. 41 S. 

W. 2d 607—Worth Finance Co. v, 
Charlle Hlllard Motor Co„ Civ. 
App., 131 S.W.2d 416—Berkman v. 
Levy, Civ.App., 129 S.W.2d 397, er¬ 
ror diamissed, judgment corrected 
—Graddy v. Le Bus, Civ.App., 127 
S.W.2d 332—^Brown v. Rlcks, Civ. 
App.. 120 S.W.2d 850—Parsons . v. 
John Deere Plow Co., Civ.App., 113 
S.W.2d 970—Lubbock Oil Beflning, 
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Co. V. Boum, Civ.App., 96 S.W,2d 
669—^McNumara v. Rus» Mfg. Co., 
CIV.APP., 57 S.W.2d 953—Thread- 
glll V. Federnl I>an<i Bank of IIous- 
ton. Civ.App.. 26 3.W,2d 246. error 
dismissed—Washington v. Ravel, 
Civ.App.. 14 S.\V.2d aST-^^rowolI v. 
Mickolaftch, Civ.App., 297 S.W. ?34 
—Natlons v. Lindley, Civ.App., 276 
S.W. 163—Manalleld Mill & Eleva¬ 
tor Co, V. Kichol». Civ.App., 266 
S.W, 746—^Moon Automobile Co, v. 
Avery, Civ.App., 219 S.W. 611—San 
Antonio Drug Co. v. Red Cross 
Pharmacy, Civ.App., 199 S.W. 324 
l —Jackson v. Sere, Civ.App., 198 S. 

I W. 604—Burcum v. Oaaton. Civ. 

I App., 19$ S.W, 257. 
iWhMi deiensixmd on. oomplslnt onij 
Amount in eontroversy must be de¬ 
termined on plaintitTs petition alone. 
in absence of plea in abatement, rul- 
ing on general demurrer, plea that 
plaintifTs allegations were fraudu- 
lently made to confer jurisdiction, or 
objection to evidence bf value.—Pen- 
nant Oil & Gas Co. v. Hghtfoot, Tex 
Civ.App., 286 S.W. 249, reversed on 
other grounds, Com.App., 292 8.W. 
617. 

▼a ri a n o e between oomplaiaA aad blll 
of partlonlars 

When the complaint is in writing, 
it is the complaint, and not the bili 
of particulare, which determines the 
juri8dl6tlon; and so the demand of 
the complaint wlll not be enlarged 
by a bili of particulam containlng 
a statement of damages amounting 
to a sum in excess of the sum de¬ 
manded in the complaint—Frenchi v. 
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tions and the question of jurisdiction is conclud- 
ed by its averments in so far as they state facts in 
relation to the thing in controversy, unless it oth- 
erwise appears that a plaintiff in framing his peti- 
tion has improperly sought to give jurisdiction 
where it does not properly belong.'^^ 

Although, under some statutes, an allegation of 
the amount in dispute is not jurisdictional,^® and 
plaintiffs pleadings are not subject to demurrer be- 
cause they do not show that the aniount in dispute 
is within the jurisdiction of the court,50 in general, 


§ 69 

unless the court has jurisdiction because of the na¬ 
ture of the subject niatter,®! the complaint, decla- 
ration, or petition must affirmatively®^ show* that 
the amount involved is within the jurisdiction of the 
court in which the action is brought,®^ which peti¬ 
tion or complaint must be in writing 'and filed 
and a failure to allege this jurisdictional fact cannot 
be cured by proof,®^ nor supplied from the trial 
court^s finding in its judgment.®^ There is, howev- 
er, authority for the view that the amount need not 
be set forth in the complaint, declaration, or peti- 
tion,57 but may be set forth in a summons or in the 


New York City Ry. Co.. 92 N.T.S. 
771, 46 Misc. 612. 

Complaint conJrtnied 
A complaint in the county court, 
demandingr Judgment for a certaln 
amount agralnst ^'each and both of 
the defendants,” was not defective as 
demandingr three times the amount 
designated. which would be beyond 
the Jurisdiction of the county court, 
since from a fair constructlon of the 
allegation the amount mentioned was 
the one requested.—Curran v. Arp, 
125 N.T.S. 768, 141 App.Div. 38. 

47. Tex.—Clonts v. Johnson, 294 S. 
W. 844, 116 Tex. 489—Booth v. 
Texas Bmployers’ Ins. Ass’n, Com. 
App., 123 S.W.2d 322, reversing 
Texas Employers Ins. Ass’n y. 
Booth, Civ.App., 113 S.W.2d 231 
—^Berkman v, Levy, Civ.App., 129 
S.W.2d 397, error dismissed. Judg- 
ment corrected. 

48. Tex.—Brown v. Peters, 94 S.W. 
2d 129, 127 Tex. 800, afflrming Pe¬ 
ters V. Brown, Civ.App., 68 S.W.2d 
1063—^Dwyer v. Bassett & Bassett, 
63 Tex. 274—^Booth v. Texas Em¬ 
ployers* Ins. Ass’n, Com.App., 123 
S.W.2d 322, reversing Texas Em¬ 
ployers Ins. Ass’n v. Booth, Civ. 
App., 113 S.'W,2d 231—^Berkman v. 
Levy, Civ.App., 129 S.W.2d 397, 
error dismissed, Judgment correct. 

48. Mich.—^McBride v. Jacob, 167 N. 
W. 1007, 201 Mich. 626—^Brandt v. 
Luce, 142 N.W. 1117, 177 Midi. 
184—^Brassington v. Waldron, 107 
N.W. 100, 143 Mich. 364. 
roxmal avexment Tumecessaxgr 

The amoimt in controversy, where 
jurisdiction depends on it, need not 
be stated by formal averment, pro- 
vlded jurisdiction in 'that regard is 
inferable from other facts pleaded. 
—Abbott V. Gregory, 39 Mich. 68— 
Palmer v. Rich, 12 Mich. 414. 

Book accoimt 

Under a statute which provides 
that in an action on a book account 
the matter in denmnd shall be the 
debtor side of plalntltTs book, and 
which prescribes the writ, but does 
not require an allegation of the Ju¬ 
risdictional fact, the writ' need not 
afflrmatlvely show the jurisdiction of 


the court— A. H. Berry Shoe Co, v. 
Deschenes, 35 A. 335, 68 Vt 387. 

50- Mich.—^Brassington v. Waldron, 
107 N.W. 100, 143 Mich. 364. 
Defendaafs remedy 

(1) If the amount in dispute is not 
within the courfs jurisdiction, de- 
fendanfs remedy Is not to demur, 
but to raise the jurisdictional ques¬ 
tion by plea or answer.—^Brassing- 
ton V. Waldron, supra. 

(2) However, he may insist on the 
objection at the hearing where It ap¬ 
pears, either by pleadings or proof, 
that the value in controversy is not 
within the jurisdictional amount.— 
Brandt v. Luce, 142 N.W. 1117, 177 
Mich. 184—^Brassington v. Waldron, 
supra. 

Pleadings held snfBLclent 

(1) An allegation in a taxpayei^s 
suit that complainant*s interest in 
the matters Involved exceeded the ju¬ 
risdictional amount was sufficient to 
show jurisdictional Interest to with- 
stand a demurrer.—^Brandt v. Luce, 
142 N.W. 1117, 177 Mich. 184. 

(2) A bili alleging that the amount 
owing, by complainant on a Judg- 
ment was one hundred dollars over 
and above any and all claims or llens 
which any person claimed to have 
against such Judgment *'as far as 
complainant waa advised'* is a suf¬ 
ficient statement of the amount in¬ 
volved.—Roblnson v. Kunkleman, 75 
N.W. 461, 117 Mich. 193. 

51. Tex.—Stewart v. Patterson, Civ. 
App., 204 S.W. 768, error refused. 

52. Colo.—Greene v, Olbson, 127 P. 
239, 63 Colo. 346. 

Tex.—^Brown v. Peters, 94 S.W.2d 
129, 127 Tex 300, afflrming Peters 
V. Brown, Clv.App., 58 S.W.2d 1063 
—Campsey v. Brumley, Com.App., 
56 S.W.2d 810—^Booher v. Brown, 
, Civ.App., 87 S.W.2d 330—Abilene & 
S. Ry. Co. V. Bagwell, Civ.App., 70 
S.W.2d 480, error dismissed—Luns- 
ford V. Pearce, Civ.App., 19 S.W. 
2d 71—Williams v. Glvlns, Civ. 
App., 11 S.W.2d 224—Williams v. 
Tyler, Civ.App., 268 S.W. 886—^Tant 
V. Baldwln Plano Co., Clv.App., 217 
S.W. 239. 


Poxm of avermaot 
The Jurisdictional averments need 
not be in any prescrlbed* form, and 
.averments which are equi valent to 
an allegation that the amount in con¬ 
troversy, or the value of the prop- 
erty involved, does not exceed the 
jurisdictional amount, may be used. 
—Greene v. Glbson, 127 P. 239, 63 
Colo. 346. 

CSonnty ooturt 

(1) In the county court plaintlffis 
petition must afflrmatlvely show ju¬ 
risdiction.—Parsons v. John Deere 
Plow Co., Tex.Clv.App., 113 S.W.2d 
970—Thompson v. Dailey, TexClv. 
App., 96 S.W.2d 1007. 

(2) A county court had no Jurisdic¬ 
tion to grant an injunction restrain- 
ing the openlng of a county road 
through petitioner’s land, where the 
petition contained no allegation as 
to the value of the subject of the 
controversy.—^Dewitt County v. 
Wlschkemper, 67 S.W. 882, 96 Tex 
436. 

53. Tex.—^Brown v. Peters,. 94 S.W. 
2d 129, 127 Tex 300, affirming Pe¬ 
ters V. Brown, Civ.App., 58 S.W. 
2d 1063—^Press v. Davis, Civ.App., 
118 S.W.2d 982, error granted— 
Whittle Music Co. v. Lsumnons, 
Civ.App., 93 S.W.2d 233. 

16 C.J. p 759 note 80. 

Homlnal damages 

Allegations of actual damages are 
necessary to confer Jurisdiction to 
award nominal damages only on a 
court whose minimum jurisdiction is 
above such amount.—^Press v. Davis, 
TexCiv.App., 118 S.W.2d 982, error 
granted. 

54. Tex.—^D- V. Brooks Co. v. Vera, 
Clv.App., 68 S-W.2d 1061, afflrmed 
Vera v. D. V. Brooks Co., 94 S.W.2d 
182, 127 Tex 306. 

55. Ark.—^Modern Laundry v. Dllley, 
163 S.W. 1197, 111 Ark. 360. 

Tex—^Lunsford v. Pearce, Civ.App., 
19 S.W.2d 71. 

501 Tex.—^Brown v. Peters, 94 S.W. 
2 d 129, 127 Tex 300, afflrming Pe¬ 
ters V. Brown, Civ.App., 68 S.W.2d 
1063. 
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writ,®® or in interrogatories filed in a garnishment 
proceedingjS® that it is sufficient if the amount ap- 
pears from the pleadings as a whole;®® and that, if 
the entire record shows that the jurisdictional 
amount is involved, this is sufficient.®^ In New 
York, where at the time of the commencement o£ 
the suit by the Service of summons it appears that 
the amount demanded is in excess of the jurisdic¬ 
tional limitation of the court, as where the amount 
appears in a complaint served with the summons, or 
in the summons by a statement therein of the 
amount sued for or a reference therein to the de- 
mand to be made in the complaint, the court ac¬ 
quires no jurisdiction of the case;®^ but, where the 
summons is served first and indicates no stated 
amount of claim, or States an amount within the 
jurisdiction of the court, the court acquires juris¬ 
diction, and it is not deprived thereof because plain- 


tiff thereafter serves a complaint demanding an 
amount in excess of the court^s jurisdiction.®3 

In some jurisdictions the jurisdiction of specified 
courts, so far as it depends on the amount or value 
of the thing in question, is to be decided solely by 
the ad damnum set forth in the writ.®^ In other 
jurisdictions the amount in controversy is determin- 
ed from the petition, declaration, or complaint tak- 
en as a whole,®® and constitutes the amount demand¬ 
ed up to which proof can be made for the purposes 
of recovery.®® Ordinarily the amount claimed in 
the prayer or ad damnum clause of the petition, dec¬ 
laration, or complaint determines the amount in 
controversy,®^ but such amount is not neccssarily 
conclusive;®® and, where neccssary to determine 
the court having jurisdiction, the court may scru- 
tinize the allegations of the complaint,®® some ju- 


Brlck Co., W.Va., 127 F. 804. 62 C. 
C.A. 484. 

15 C.J. P 759 note 82. 

58. N.T.—^Nowinskl v. La Monte, 5 
N.T.S.2d 894, 168 Mlsc. 686. 

16 C.J. p 759 note 83. 

ZULterpxietatloiL 

(1) The court must triterpret the 
fact of the summons by what ap¬ 
pears on the Indorsement.—^Nowinakl 
V. La Monte, supra. 

(2) Where, In a suit by several 
plaintiffs, they fail separately to 
state the amount sued for, the court 
has Interpreted the summons as If 
It demanded judgrment In separate 
amounts for the different plaintiffs 
for the amount for which Judffment 
was demanded on the face of the 
summons.—Nowinskl v, Xta Monte, 
supra. 

Mcmlolpal court 

(1) Test of Jurisdiction of munici- 
pal court of New York City is 
amount fixed in summons.—Gunner 
V. R R. Squibb & Sons, 269 N.T.S, 
661, 160 Misc. 83. 

(2) This is true, even thouffh the 
dama^es as Itemized In an amended 
oomplsUnt agrgresrate an amount in 
excess of the Jurisdiction of the mu- 
niclpal court.—Gunner v. R K. 
Squibb & Sons, supra. 

69. Ark.—^More v. Woodruff, 5 Ark. 
214. 

eOy Tex.—^Blackwell v. Guaranty 

State Bank of Keller, Civ.App., 260 
S.W. 896. • 

15 C.J. p 759 note 86. 

Yoaclatlon. in statement 
In purchaser^s action for damagres 
for deflciency in acreage, petition fix- 
ing damages at six hundred forty- 
flve dollars, although shortage plead- 
ed elsewhere amounted to only three 
hundred flfteen dollars, was held suf¬ 
ficient.—^Reld V. Byrd, Tex.Civ.App., 
84 S.W.2d 305. 


Statement of amount held 8it01oien.t 
Petition which allegcd property de- 
nreciated in value from one thousand 
two hundred dollars to three hundred 
dollars as resuit of removal of trees 
therefrom claimed nine hundred dol¬ 
lars damages, and district court had 
jurisdiction.—Gulf States Utilities 
Co. v. Madeley, Tex.Civ.App., 36 S.W. 
2d 266, error dlsmlssed. 

61. U.S.—^Robinson v. Suburban Brick 
Co., W.Va., 127 F. 804, 62 C.C.A. 
484. 

62. N.T.—^Fader v. Silvorman, 267 
N.T.S. 782, 149 Mlsc. 590-—GIglotti 
V. Hawklns, 221 N.Y.S. 733, 129 
Mlsc. 180—Smith v. Dunn, 92 N.Y. 
S. 300, 46 Misc. 475. 

Befeireaoe to complaint 

In an action for money only, where 
summons, served with or withoul 
complaint, States amount for which 
judgment will be taken on dofault, 
by words “for relief demanded in 
complaint," and the complaint, when 
served, demands Judgment for an 
amount in excess of the courfs Ju¬ 
risdiction, the summons demands 
Judgment for the same amount, and 
Service doos not confer Jurisdiction 
on county court,—^Mansson v. Nos- 
trand, 170 N.Y.S. 286, 183 App.Div. 
371. 

63. N.Y.—^Ussop V. American West 
African Line, 269 N.Y.S. 654, 151 
Misc. 12—Connelly v. Oneanic 
Steam Nav. Co., 257 N.Y.S. 735, 144 
Misc. 2—Rubensteln v. Frank De 
Rosa Co., 213 N.Y.S. 40, 126 Misc. 
314. 

64. Me,—Smith v. Hunt, 40 A. 698, 
91 Me. 572. 

Mass.—^Massasoit-Pocassot Nat. Bank 
V. Borden, 117 N.E. Dll, 228 Mass, 
681—^Ashuelot Bank v. Pearson, 14 
Gray 621. 

65. Cal.—^Hammell v. Superior Court 
In and for Los Angeles County, 17 


r.2d 101. 217 Cal. 5—San Jose Par 
ciftc Building & X^oan Aas'n v. 
Corum, 37 P.2d 866. 2 Cal.App.2d 
276. 

Tex.—^Kolb V. Oerson, Civ.App., 216 
S.W. 987, dlsmlssed for want of 
Jurisdiction. 

66. Fla.—Seaboard Air Line Ry. v. 
Ray, 42 flo. 714. 52 Fla. 634. 

BCighest amouat reooToxable 
In determining Jurisdiction of 
county court, “amount in controver¬ 
sy" means full amount which could 
bo recovored under allegations of 
plaintiffs* pleading.—Abllen** & S. Ry. 
Co. \\ Bngwell, T»‘X.t'fiv.App., 70 S.W, 
2d 480, iTror dismissfni. 

67. Cal.—^lXt«avilin v. Westchester 
Pire Ins. Co. of New Y<)rk, 66 P. 
2d 252, 12 Cal.App.2d 695—Harrl- 
son v. Superior Court in and for 
City and County of flan Francisco, 
39 r.2d 825, 2 Cal.App.2d 469— 
Wells Fargo Bank & Union Trust 
Co. V. Broad, .39 P.2d IMl. 3 Cal 
App.2d 45—Harns v. Seidell, 36 P. 
2d 1104, 1 Ca!.Apn.2d 410—fltur- 
geon v. flecurlty First Nat. Bank, 
33 P.2a «74, 139 Cal.App. 197. 

Conn.—Grether v. Klock, 39 ConiL 
133, 

68. Cal,—Consolidated Adjustment 
Co. of California v. Superior Court 
of Sonoma County, 207 P. 552, 189 
Cal. 92—Demartinl v. Marini, 187 
r, 985, 45 Oil.App. 41«. 

R.I.—Bdwards v. Xlopkins, 6 R-I- 
138. 

Tex.—Gulf, O. S. P. Ry. Co. v. 
Hamriok. Civ.App.. 231 S.W. 166. 

69. Cal.—Consolidat(*d Adjustment 
Co. of California v. Superior Court 
of Sonoma County, 207 P. 552, 189 
Cal. 92—^Ileavilin v. Westchester 
Pire Ins. Co. of New York, 56 P. 

i 2d 262, 12 Cal.App.2d 695 —Lesser 
v. Pomln. 39 P.2d 461, 3 Cal.App. 
2d 117—San Jose Pacific BuUding 
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risdictions Holding that in testing the jurisdiction 
of a court the amount in controversy is determined 
by the allegations in the body of the petition, and 
not in the prayer for relief.70 Where the cause of 
action alleged in the body of the complaint is one 


§ 69 

for which the law fixes a definite and specific re- 
covery, the amount for which judgment is demand- 
ed does not control where it is different from the 
amount shown in the body of the complaint but 
in a suit for damages where the amount recoverable 


& Loan AsB'n v. Corum, 87 P.2d 
866, 2 Cal.App.2d 276—^Merrill v. 
Hare. 34 P.2d 194, 139 Cal.App. 
462—Trinidad Bean & Elevator Co. 
V. Superior Court of lioa Angreles 
County, 17 P.2d 153, 128 Cal.App. 
355—^Demartini v. Marini, 187 P. 
985, 45 Cal.App. 418. 

Colo.—Sams Automatic Car-Coupler 
Co. V. Leagrue, 54 P. 642, 25 Colo. 
129. 

Ind.—^Wllliamson v. Brandenburgr, 32 
N.B. 834, 133 Ind. 694. 

La.—Purpera v. Pldellty & Deposlt 
Co. of Maryland, App., 189 So. 639. 
N.T.—Gigrlotti V. Hawklns, 221 N.T. 

S. 733, 129 Misc. 180. 

RI.—Edwards v. Hopklns. 6 H.I. 138. 
Vt.—Thompson v. Colony, 6 Vt 91. 

Ad damnum olausa liLBiiffloien.t 
The jurisdictional statement in the 
complaint, and not the ad damnum 
clause, must be looked to to ascer- 
tain the court's jurisdiction.—Bloom- 
er V. Jones, 126 P. 641, 22 Colo.App. 
404. 

Jurisdictional averment Controls ad 
damnum clause 

Where in replevin plaintitf alleged 
that the value of the property sued 
for was one thousand dollars and 
demanded a judgment for two thou¬ 
sand nve hundred dollars, but also 
alleged that the amount in contro¬ 
versy for which relief was sought 
did not exceed two thousand dollars, 
such allegation controlled the ad 
damnum clause of the complaint, 
and, therefore, alleged a cause of ac¬ 
tion within the court’s jurisdiction, 
so that defendant was not prejudiced 
by a subsequent amendment on ap- 
peal, still further reducing the ad 
damnum clause to seven hundred dol¬ 
lars.—^Dunkle v. French, 116 P. 1039, 
61 Colo. 170. 

Erroneous cla«siflcatloxi 

(1) Where the amount claimed is 
such as to give the court jurisdiction 
of a contract, but not of a tort ac¬ 
tion, it will have Jurisdiction, if the 
allegations of fact in the complaint 
are sufficient to support an action for 
implied breach of contract, even 
though the complaint designates the 
action as one in tort.—Thomason v. 
Chicago Motor Coach Co., 1 N.B.2d 
729, 284 IlhApp. 693. 

(2) As respects jurisdiction of 
county court, damages for pain and 
suffering were recoverable as natural 
consequences of plaintiffs injuries, 
notwithstanding such damages were 
designated in plalntilf’s petition as 
exemplary damages.—Wilson v. 
Tates, Tex,Civ.App., 120 S.W.2d 689. 


VaxlatloiL la statemeat 

(1) Allegations as to plaintifE*s in- 
ability to ascertain amount of busi- 
ness transacted by defendants and 
praying accountlng are not sufficient 
to confer jurisdiction on superior 
court, amount allegedly due being 
elsewhere stated as definite sum.— 
Stevens v. Superior Court in and for 
Los Angeles County, 293 P. 620, 109 
Cal.App. 622. 

(2) Where the petition on its face 
showed that plaintilf, a broker, was 
not entitled to recover more than flve 
hundred dollars for the owner’s 
breach of a contract of sale, an al¬ 
legation that a greater sum was a 
reasonable compensalion cannot con¬ 
fer jurisdiction on the district court 
to hear the case.—Martin v. Jelfries, 
Tex.Civ.App., 163 S.W. 658. 

JurlsdlotloiL showzL 

Superior court was held not with- 
out jurisdiction of unlawful detain- 
er proceeding on ground that record 
affirmatively showed lack of evidence 
as to monthly rental value of rental 
estate, where complaint alleged prop¬ 
erty to be worth one hundred twen- 
ty-three thousand dollars and rental 
value thereof one thousand flve hun¬ 
dred dollars per month and asked 
for three thousand dollars damages. 
—San Jose Pacific Building & Loan 
Ass’n V. Corum, 87 P.2d 866, 2 Cal. 
App.2d 276.' 

Speolflc statement of snms sned for 
uimeceesaxT 

Complaint is not demurrable on ju¬ 
risdictional grounds for failure to 
make specific statement of sums 
sued for, where, by any computation 
as to elements comprislng total, 
amount prayed exceeded superior 
courfs jurisdictional minimum.—^Mc- 
Cune V. Harris, 60 P.2d 837, 9 Cal. 
App.2d 719. 

70. S.C.—Williams v. Workman, 101 
S.E. 838, 113 S.C. 487. 

Tex.—^Wilson v. Tates, Clv.App., 120 
S.W.2d 639—^Bankers* Health & Ac¬ 
cident Co. V. Kimbro, Civ.App., 62 
S.W.2d 262—^Maryland Casualty Co. 

V. Over Street, Civ.App., 42 S.W.2d 
160, reversed -on other grounds, 
Com.App., 61 S.W.2d 810—Upham 
Qa.8 Co. V. Veasey, CIv.App., 28 S. 

W. 2d 233—Taylor v. Buzan, Civ. 
App., 241 S.W. 1084—Gulf, C. & S. 
P. By. Co. V. Hamrick, Civ.App., 
231 S.W. 166. 

71. R.I.—^Edwards v. Hopklns, 6 R. 
I. 138. 


"Tex .—^Maryland Casualty Co. v. 

Overstreet, Com.App., 61 S,W.2d 

810, reveraing, Clv.App., 42 S.W.2d 

160. 

Where Items speolfled 

The amount in controversy Is 
not the amount prayed for, nor the 
amount stated generally in the peti¬ 
tion, where the items going to make 
up the total value or damages are 
specifically stated and the aggregate 
sum thereof differs from the amoimt 
prayed for or stated generally. The 
total of the items specifically set 
out comprises the amount in con¬ 
troversy in case of such conflict.— 
Wilson V. Tates, Tex.Civ.App., 120 S. 
W.2d 639—Abllene & S. Ry. Co. v. 
Bagwell, Tex.Civ.App., 70 S.W.2d 480, 
error dismlssed—^Davis v. Rush, Tex. 
Civ.App., 288 S.W. 604—Simms Oil 
Co. V. Hali, Tex.Civ.App., 281 S.W. 
286—^Taylor v. Buzan, Tex.Civ.App., 
241 S.W. 1084—Gulf, C. & S. P. Ry. Co. 
V. Hamrick, Tex.Civ.App., 231 S.W. 
166. 

Mlstake as to amouiLt or value of 
Item 

(1) Miscalculation by pleader or 
by court cannot alter plain allega¬ 
tions of facts relied on for recovery, 
in determinlng whether suit is for 
amount larger than amount over 
which court has Jurisdiction.—Wil- 
son v. Tates, Tex.Civ.App., 120 S.W. 
2d 639. 

(2) A petition which States gener¬ 
ally that the amount Involved is nine 
hundred flfty dollars and twenty-flve 
cents, and which sets forth a detail- 
ed list of the items of property de- 
stroyed, aggregatlng nlne hundred 
flfty dollars and twenty-flve cents, 
while one item shows on its face a 
mistake either in the number of tons 
or the pnce per ton or the total 
value, will be construed eus statlng a 
cause of action withm the courfs 
jurisdiction on the theory that the 
mistake is In the number of tons.— 
Port Worth & D. C. Ry. Co. v. Dy- 
sart, Tex.Clv.App., 136 S.W. 1117. 

(3) In personal Injury action in 
county court where plaintiff alleged 
that at time of accident she was 
earning ten dollars por week and 
would be out of employment for 
twelve months, court could not com- 
pute loss of eamings for twelve- * 
month perlod as four hundred eighty 
dollars, notwithstanding allegation in 
plaintiff’s petition that damages for 
loss of eaxnings amounted to four 
hundred eighty dollars.—Wilson v. 
Tates, supra. 
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is not definitely fixed by law or' otherwise alleged, 
for jurisdictional purposes, the sum prayed for con- 
stitutes the amount in controversy.^^ The amount 
demanded in the prayer for judgment or ad dam¬ 
num clause does not determine the jurisdiction of 
the court when the real demand or value of the 
property involved otherwise clearly appears and the 
ad damnum is in excess of the real demand jf jt 
appears from the pleadings that plaintiff cannot re- 
cover the amount claimed, the amount claimed is 
the highest sum which plaintiff on the face of the 
pleadings appears to be entitled to recover.'^^ If 
the cause of action stated is for an amount less 
than the jurisdictional limits of the court, it will not 
have jurisdiction, even though judgment is demand¬ 
ed for an amount within its jurisdiction but, 
where the cause of action alleged in the body of the 
complaint is for an amount within the jurisdiction 
of the court, the court has jurisdiction, even though 
the prayer for judgment is for an amount in ex¬ 
cess of the court*s jurisdiction.*^® On the other 
hand, if the cause of action set forth in the body 
of the petition, deckration, or complaint is for an 
amount in excess of the court^s jurisdiction and the 
prayer for judgment is for a less amoimt, which is 
within the jurisdiction of the court, in some juris- 


dictions the prayer operates as a waiver of the ex¬ 
cess and the court has jurisdiction ;77 but in other 
jurisdictions, if the cause of action shown by the 
complaint is beyond the jurisdiction of the court, 
jurisdiction cannot be entcrtained by reason of the 
fact that the judgment demanded is for an amount 
within the jurisdiction of the court.78 

Value of property. In general the value alleged 
in the petition or complaint determines the value of 
the property involved for jurisdictional purposes,^® 
and not the evidence of such valueand, subject 
to the nile that the real amount actually in contro- 
versy Controls the jurisdiction, considered supra § 
53, if the allegation of amount is honestly made, it 
determines the jurisdiction of the court, even though 
the jury value the property at an amount not within 
the jurisdiction of the court.®! Howevcr, it has 
been held that, under the practice in some jurisdic¬ 
tions, where an allegation in the complaint as to the 
value of the property involved, putting it within the 
jurisdiction of the court, is denied in the answer, 
there must, in order to support a judgment in favor 
of plaintiff, be a special finding that the value of the 
property is such as to bring the case wdthin the ju¬ 
risdiction of the court.®^ 


72. R.I.—^Edwards v. Hopkins, 5 R. 
I. 138. 

Tex.—^Maryland Oasualty Co. v, Over- 
street, Com.App., 61 S.W.2d 810, re- 
• versingr, Clv.App., 42 S.W.2d 160. 

73. Fla.—^A, Mortellaro & Co. v. At¬ 
lantic Coast Line R. Co., 107 So. 
628, 91 Fla, 230—^Director General 
of Railroads v. Wilford, 88 So. 266, 
81 Fla. 430—Seaboard Air Line Ry. 

V. Maxey, 60 So. 363, 64 Fla. 487. 
Ind.—Williamson v. Brandenburg, 32 

N.B. 834, 138 Ind. 694. 
lowa.—Thompson v. Jackson, 61 N. 

W. 1004, 93 lowa 376, 27 L.RJl. 
92. 

N.T.—Gifirlottl V. Hawklns, 221 N.T. 
S. 733, 129 Mlsc. 180. 

74. Cal.—Consolidated Adjustment 

Co. of Californla v. Super.lor Court 
of Sonoma County, 207 P. 562, 189 
Cal. 92. 

Conn.—^Atlantic Reflningr Co. v. 

Schoen, 170 A, 478, 118 Conn. 26— 
Hannon v. Bramley, 32 A. 336, 66 
Conn. 193—Grether v. Klock, 39 
Conn. 133. 

Ind.—Colllns v. Shaw, 8 Ind. 616. 
iBUl of partlonlan 
If plaintiff has flled a blll of par- 
tlculars as part of the record, and it 
•thereby appears that recovery can¬ 
not be had for an amount within 
the Jurisdiction of the court, then a 
want of Jurisdiction appears of rec¬ 
ord.—Grether v. Klock. 89 Conn. 133. 
Sismlssal 

Action will be dlsmissed for want 


of Jurisdiction where the petition, al- 
thougrh seeking to recover an amount 
within the Jurisdiction of the court, 
on its face discloses that a recovery 
cannot be had for an amount within 
the Jurisdiction of the court.—^Young- 
blood V. Independent Order of Purl- 
tons, Tex.Civ.App., 197 S.W. 1116. 
75y Cal.—^Lesser v. Pomin, 39 P.2d 
461, 3 Cal.App.2d 117. 

Beat 

Where total amount which plaintiff 
could recover under facts alleged in 
action for rent was less than the 
Jurisdictional amount, the court wus 
wlthout Jurisdiction.—^Lesser v. Po¬ 
min, supra. 

Te. N.T.—Gigloftl v. Hawkins, 221 
N.T.S. 738, 129 Misc. 180. 

Tex.—Davis v. Rush, Civ.App., 288 
S-W. 604. 

77. Colo.—Lltchfleld v, Daniels, 1 
Colo. 268. 

lowa.—MeVey v. Johnson, 39 N.W. 
249, 76 lowa 166. 

Mass.—^Hapgood v. Doherty, 8 Gray 
378. 

Minn.—^Wagner v. Nagel, 23 N.W. 
308, 33 Minn. 348.* 

N.T.—GlglotU V. Hawkins, 221 N.T.S. 
733, 129 Misc. 180. 

Okl.—Oliver v. Whlte, 176 P. 946. 

74 Okl. 60; 

16 C.J. p 769 note 87. 

7& Tex.—Abllene & S. Ry. Co. v. 
Bagwell, Civ.App., 70 S,W.2d 480, 
error dismlssed—Simms Oli Co. v. 
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Hali, Civ.App., 281 B.W. 286—Oulf. 
C. & S. P. Uy. Ot>, V. Ilftmrick, Civ. 
App., 231 S.\V, 166—Rose v. Riddle, 
3 Tex.App.CIv.Ca«. { 298. 

15 C.J. p 759 note 88, 

79. Tex,—Ijunsford v. IN*arce. Civ. 
App., 19 S.W.2a 71. 

16 C.J. p 764 note 35. 

Judgmeiit aeed xiot reoite valna 

It is not necessiary for the judg¬ 
ment to recite the value of the mort- 
gaged chattels and ao it is immaterl- 
al that such a rccilal wa» not sup- 
ported .by evidence,—Siparkman v, 
First State Bank of Handiey, Tex. 
Civ.App., 246 S.W. 724, conforming to 
answers to certilled questlons 344 S. 
W, 127, 112 Tex. 33, 

Poreolosaxe of lioa 
The alleged value of the property 
on which a lien is sought to be fore- 
closed determines the Jurisdiction of 
the court.—Williams v. Oreer, Tex. 
Clv.App., 122 S,W.2d 247. 

Amdavit of bail 

Pecuniary Jurisdiction In trover 
suit is not determinabis by aver- 
ments in affldavlt for bail.—Dorsey 
v. Cotton States Fertiliser Co., 167 
S.H 924, 46 Ga.App. 485. 

99. Tex.'—^Lunsford v. Pearce, Civ. 
App., 19 S.W.2d 71—Hunter v, Mar- 
lln Nat Bank, Civ.App., 196 S.W. 
882. 

81. Miss.—Fenn v. Harrington, 64 
Mlss. 733. 

92. U.S.A^reene v. Tacoma, CC. 
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In actions whcre the value of the property in- 
volved determines the amount in controversy, the 
petition or complaint must allege such value in or- 
der to confer jurisdiction but it has been stated 
that it is the practice in the courts of the United 
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States in actions where the demand is not money, 
and the nature of the action does not require the 
value of the property in controversy to be stated, to 
allow the value to be proved at the trial.®^ In ju- 
risdictions in which in suits to foreclose liens on 


Wash., 53 F. 662, followlngr Rob- 
erts V. Lewis, 12 S.Ct. 781, 144 U. 
S. 663, 36 L.Fd. 679, In efCect over- 
ruling Clarion First Nat. Bank v. 
Hamor, 49 F. 46, 1 C-C.A. 163, stat- 
Ing practice In Washington. 

83. Colo.—Greene v. Gihson, 127 P. 
239, 63 Colo. 346—Bloomer v. 

Jones, 126 P. 541, 22 Colo.App. 404. 
Tex.—^Allnutt v. Compton, Civ.App., 
294 S.W. 244—Campbell v. Hor- 
ton, CIv.App., 261 S.W. 833, modi- 
fied on other grounds on motion 
for rehearing 263 S.W. 630—Gra- 
ham v. Omar Gasoline Co., Clv. 
App., 263 S.W. 896. 

16 C.J. p 764 note 30. 

Suffioleaoy of pleodings 

(1) A court whose Jurisdlction is 
limited in actions to recover posses- 
sion of chattels to chattels not ex- 
ceeding one thousand dollars in val¬ 
ue did not have Jurisdiction of an 
action in* which the complaint alleged 
the chattels to be worth “upwards of 
$1,000."—^Kessler v. Zucker, 202 N. 
Y.S. 770. 

(2) A petition for an Injunction 
and a receiver which states that the 
suit is for the recovery of sixteen 
thousand six hundred dollars worth 
of property from the possession of 
certain named parties, and seeks to 
place it in the hands of others for 
their management and control, or to 
distribute it among , the owners 
thereof, and alleges that the daily 
increase in the value of the property 
is one hundred twenty-five dollars, is 
sufficient to show that the amount' 
in controversy is within the Jurisdic¬ 
tion of the distrlct court.—Wood- 
ward V. Smith, Tex.Clv.App., 263 S. 
W. 847. 

(3) Petition in trover alleglng val¬ 
ue of property sued for as ninety 
dollars with yearly value of ten 
dollars was held not demurrable as 
showing that amount involved ex- 
ceeded hundred dollar Jurisdiction of 
monthly term of Dublin city court, 
where no claim for hire was alleged. 
—Dorsey v. Cotton States Fertilizer 
Co., 167 S.B. 924, 46 Ga.App. 485. 

(4) Barly cases on this point see 
16 C.J. p 764 note 30 [b]. 

Foxm of plea 

Where a petition alleges the tak- 
ing of plaintilFs timber worth an 
amount within the county courfs Ju¬ 
risdiction and a mingling of it with 
defendant's timber and seeks a re¬ 
covery of the tltle and possession 
of the whole, but does not allege the 
value of defendant'8 timber with 


which it was mingled, an exception 
to the petition on the ground that it 
afflrmatlvely shows that the amount 
in controversy exceeds the Jurisdic¬ 
tion of the court should not be sus- 
talned, but one on the grround that 
the value of ali the timber was not 
shown should be sustained.—^Houston 
Oil Co. of Texas v. Davls, Tex.Civ. 
App., 154 S.W. 337. 

AppolntmeiLt of reoeiver 

(1) A petition for the dlssolution 
of a flrm and the appointment of a 
receiver, which contains no allega- 
tlon of the value of the business or 
of plalntitTs interest therein, falis 
to Show value sufficient to confer 
Jurisdiction on the distrlct court.— 
Childs V. Brown, Tex.Civ.App., 161 
S.W. 1164. 

(2) Distrlct court was held with- 
out Jurisdiction to appoint receiver 
of Corporation where petition did not 
allege amount of incorporation, num- 
ber of shares of capital stock, or 
value thereof, value of property and 
assets of such Corporation, or value 
of petltloner*s interest or probable 
interest therein by which amount In 
controversy could be asdertalned.— 
Lubbock Oil Refining Co. v. Boum, 
Tex.Clv.App., 96 S.W.2d 669. 

Ooiporat» stock 

(1) A petition for mandamus to 
compel a Corporation to Issue stock 
must contaln an allegatlon of the 
value of the stock, and an allega- 
tion of the number of shares and 
their face value is not sufficient to 
Show Jurisdiction of a distrlct court 
to determine the issue.—^Motex Oil 
Corporation v. Taylor, Tex.Clv.App., 
283 S.W. 620. 

(2) A petition, alleglng that plain- 
tiff tendered into court six hundred 
slxty-six dollars and sixty-six cents 
as par value of Corporation stock 
sought to be recovered, alleged that 
the minimum amount in controversy 
was six hundred sixty-six dollars 
and sixty-six cents.—^Berkman v. 
Levy, Tex.Civ.App., 129 S.W.2d 397, 
error dlsmissed, Judgment correct. 

(3) Earlier cases on this point see 
16 C.J. p 763 note 30 [cj. 

mjunctloii. 

(1) In an action to enjoin tres- 
passes on real estate pendlng a suit 
to try title thereto, the county Judge 
had no Jurisdiction to grant a tem- 
porary injunction where the peti¬ 
tion did not allege the value of the 
subject matter of the suit.—Johnson 
v. Clemmons, Tex.Clv.App., 168 S.W. 
797. 


(2) County court had Jurisdiction 
of amount of claim for recovery of 
one hundred forty-seven dollars and 
ninety cents, but had no Jurisdiction 
to issue temporary Injunction to re- 
strain shipment of cotton on which 
plaintiff claimed lien, where plain- 
tiff failed to allege value of cotton. 
—^Booher v. Brown, Tex.Clv.App., 87 
S.W.2d 330. 

(8) An action to recover two hun¬ 
dred seventy-slx dollars and ninety 
cents actual damages for seller’s 
breach of covenant not to carry on 
competitlve business of printing or 
publlshing a newspaper for period of 
flve years and for Injunctive relief 
was not within Jurisdiction of coun¬ 
ty court but within Jurisdiction of 
distrlct court, where petition did not 
state value of covenant which it was 
sought to protect by injunctive re¬ 
lief.—^Price V. Miller, Tex.Civ.App., 
112 S.W.2d 761, error dismissed. 

(4) County court was wlthout Ju¬ 
risdiction of application to enjoin ex- 
ecution against trucks wlthout al- 
leging their value.—Salamy v. Bruce,' 
Tex.Civ.App., 21 S.W.2d 380. 

Koztgaged property olaimed by tUM 
person. 

Where petition seeklng foreclosure 
of chattel mortgage alleged that a 
third person set up some claim to the 
property, the value of the property, 
and not the debt due from mortgagor 
to mortgagee, was the amount in 
controversy, and, If such value was 
not alleged, the petition did not af- 
flrmatively show Jurisdiction as to 
the third person.—^People*s Ice Co. 
V..Fhariss, Tex.Civ.App., 203 S.W. 66. 

To compel dalivery of prox^erty 

A petition for mandamus to com¬ 
pel an .officer to axxept a replevy 
bond and dellver property to the 
Principal therein which did not show 
that the property was within the Ju- 
risdlctional value of the court was 
InsufflcienL—^Keasler Lumber Co. v. 
Clark, Tex.Civ.App., 151 S.W. 846. 

To eaiforoe oonAraot 

To confer Jurisdiction on the coun¬ 
ty court to enforce a contract where- 
by defendant, in consideration of a 
grant of the oil in certain land, 
agreed to give plaintiiX a portion of 
the oil to be produced, the value of 
such oil must be alleged to be within 
the Jurisdiction of the court.—Staley 
& Bamsdall v. Derden, 121 S.W. 1186, 
67 Tex.Clv.App. 142. 

84. U.S.—^Beard v. Federy, Cah, 3 

WaU. 478. 18 L.Ed. 88. 


95 



COUBTB 


21 C.J.S. 


§ 69 

personal property the value of the property on 
which the lien is sought to be enforced or the sum 
sued for, whichever is the greater, determines the 
jurisdiction of the court, see supra § 57, the peti- 
tion, in order to confer jurisdiction on a court 


whose jurisdiction is limited hy a maximum limita- 
tion on the amount in controvcrsy, must allege the 
amount sued for,*® and the valuc of the property on 
which forcclosure of the lien is sought^^ at the 


8 Sw Tex.—^Lunsford v. Pearce, Clv. 
App., 19 S.W.2a 71 —Whatley v. 
Gust, Clv.App., 294 S.W. 245 
Walker Mercantile Co. v. J. R* 
Kaney Co., Civ.App., 154 S.W. 317. 

Tex.—Campsey v. Bnimley, Com. 
App., 56 S.W.2d 810-^enkins v. 
Parks, Com.App., 49 S.W.2d 714, 
reverslngr Parks v. Jenkins, Civ. 
App., 41 S.W.2d 607—Matthews v. 
Webb, Civ.App., 129 S.W.2d 1161— 
Moore v. First State Bank of Llv- 
inffston, Civ.App., 127 S.W.2d 636 
—Graddy v. Le Bus, Civ.App., 127 
S.W.2d 332—^Brown v. Ricks, Civ. 
App., 120 S.W.2d 850—Blshop & 
Babcock Sales Co. v. Haley, Civ. 
App., 116 S.W.2d 772—Parsons v. 
John Deere Plow Co., Civ.App., 113 
S.W.2d 970—Thompson v. Dalley, 
Civ.App., 96 S.W.2d 1007—^Durham 
V. Slmpson, Civ.App., 77 S.W.2d 
296—^Foster v. First Nat. Bank. 
CiV.App.. 70 S.W.2d 764—D. V. 
Brooks Co. v, Kinney-Shotts Inv. 
Co„ Civ.App., 68 S.W.2d 1062, af- 
flrmed Kinney-Shotts Inv. Co. v. D. 

V. Brooks Co., 94 S.W.2d 132, 127 
Tex. 307—D. V. Brooks Co. v. 
Vera, Civ.App., 58 S.W.2d 1061, af- 
flrmed Vera v. D. V. Brooks Co., 
94 S.W.2d 132, 127 Tex. 306—A^rri- 
cultural Bond & Credit Co. v. Al- 
derson, Civ.App., 67 S.W.2d 696— 
Michot V. Rizer, Civ.App., 46 S. 

W. 2d 1111—^Leifeste v. Stokes, Clv. 
App., 45 S.W.2d 1006—Fudua v. 
Mapes, Civ.App., 40 S.W.2d 847, af- 
flrmed, Com.App., 67 S.W.2d 97— 
Welder v. F.lrst State Bank of 
Skidmore, Civ.App., 37 S.W.2d 848 
—^Richardson v. Renfro Hardware 
Co., Civ.App., 38 S.W.2d 466—^Har- 
ris V. Gregory, CIV.App., 23 S.W.^d 
748—^Mclntyre v. Oliver Motor Co., 
Civ.App., 20 S.W.2d 241, error dis- 
mlssed—^Lunsford v. Pearce, Clv. 
App., 19 S.W.2d 71—Williams v. 
Givins, Civ.App., 11 S.W.2d 224— 
Doan V. Slar Hardware & Furnl- 
ture Co., Civ.App., 296 S.W. 639— 
Whatley v. Gust, Civ.App., 294 S. 
W. 246—Wlnerich Motor Sales Co. 
V. Gombert, Civ.App., 293 S.W. 1113 
—Jaco V. W. A. Nash Co., Civ. 
App., 269 S.W. 1089—McMillan v. 
First Nat. Bank of Rule, Civ.App., 
269 S.W. 112—Johnson v. American 
Oil Pump & Tank Co., Civ.App., 268 
S.W. 1066—Wilkerson v. Huddles- 
ton, Civ.App., 268 S.W. 884—^Butts 
V. Hudgins, Civ.App., 256 S.W. 762 
—McKee v. Le Fors, Civ.App., 263 
S.W. 698—Smart v., Bank of Lo- 
gansport, La, Clv.App., 249 S.W. 
621—^Davis v. First Nat. Bank of 
B1 Paso, Civ.App., 248 S.W. 119— 


Nichols V. Eliis. Civ.App.. 246 S. 
W. 713—^Honderson v. Glezen, Civ. 
App., 240 S.W. 666—Huff v. Mc¬ 
Donald, Civ.App.. * 239 S.W. 366— 
Tant V. Baldwin Piano Co.. Civ. 
App., 217 S.W. 239—^People^s Ice Co. 

V. Phariss, Civ.App., 203 S.W. 66, 
stating Ihat the case of Cantrell 
v. Cawycr, Civ.App., 162 S.W. 920, 
holds to the contrary. and also 
statingr that all the courts of civil 
appeals hold that it is necessary to 
allege the value of the property on 
which foreclosure is sought— 
Watts V. Stewart. Civ.App., 201 S. 

W. 1061—^Hunter v. Marlin Nat. 
Bank, Civ.App., 196 S.W. 882— 
Glasscock v. Sinks, Civ.App., 186 S. 
W. 406—Wilson v. Ford, Civ.App., 
169 S.W. 73—^Walker Mercantile 
Co. V. J. R. Raney Co., Civ.App., 
164 S.W. 317—Mangum v. Buifalo 
Pitts Co., Clv.App., 131 S.W, 1196. 

Xtennurer 

Polition In chattel morlgage fore¬ 
closure suit, not alleging value of 
automobile, was held demurrablc,—- 
Peters v. Brown, Civ.App., 68 S.W.2d 
1063, affirmed Brown v, l\‘ter«, 94 S. 
W.2d 129, 1*27 Tex. 300—D. V. Brooks 
Co. V. Vera, Civ.App., 68 S.W.2d 1061, 
affirmed Vera v, D. V. Brooks Co., 94 
S.W.2d 132, 127 Tox. 306. 

LljDiltatioxi to aanonnt of claim 
The county court is without juris¬ 
diction in a suit on a money d«*- 
mand for an amount within Iho ju¬ 
risdiction of the court and for forti- 
closuro of a lien on cotton, wherc 
the petitlon failed to allege Ihe val¬ 
ue of the cotton, although the prayer 
for exocution was limited to so much 
thereof as was necessary to satlsfy 
the Ucn.—-Boohor v. Brown, Tex.Civ. 
App., 87 S.W,2d 330. 

Shifflclenjoy of allegatioiis 

(1) AUegation that consideratlon 
for note wholly failed was sufficient 
to Show that property on whtch aell- 
er sought foreclosure did not exceed 
court*s jurisdiction.—Jones v. Na¬ 
tional Cash Register Co., Tex,Clv. 
App., 62 S.W.2d 1088, error dlsmissed. 

(2) A statement of the purohase 
pnee of the property is not a suf¬ 
ficient allegation of its value.—01 lo¬ 
qui V. Duran, 92 S.W.2d 43G, 127 Tex. 
166, setting aside, Civ.App., 60 S.VV. 
2d 808. 

<3) A contra case in a lower court 
held that a statement of tho pur- 
chase price in the seller’s petitlon 
was sufficient to show valuc of prop¬ 
erty.—Jones V. National Cash Regis¬ 
ter Co., supra. 


(4) Where the price agreed on by 
the parties for the property, if treat- 
ed as the value, was an amount 
within the jurisdiction of the court, 
and this price was alleged, and the 
evidence received without ohjection 
fixed the value of the chnttels at an 
amount within the Jurisdiction of 
the court, the court had jurisdiction 
to render judgment for the debt and 
for fore(*losure of the mortgage, al- 
though the petltion failed to allege 
the value of the propt‘rty.—Kdwards 

V. Mayes, Tex.Civ.App., 1,36 S.W, 519. 

(6) An allegation that bi»th par¬ 
ties agrecd to a sale of the oar for 
four hundred fifty dollars and that 
plaintiff was damagod in the sum of 
three hundred dollars is insufficlent 
to show the value of the automobile. 
—^Hodgkinson v. Hartwell, Tcx.Civ. 
App., 226 S.W. 457. 

AUegation. in mortgage «et out 

Betition alleging nonpnyment of 
note and exeoutfon of rhattel mort- 
gage. .set out, warrnntlng that prop¬ 
erty w'as of rt*asonable value of ont* 
thou.sand dollars, suffieiently alleged 
vahie of property.—Kuqua v. Mapes, 
Tex,Com,App., 57 S.\V.2d 97, afflrm- 
ing. Clv.App.. 40 S.W.2d 847. 

AAdavit of «oquostration ixmiBLciattt 

(1) AI legat ions of value of mort- 
gaged chnttels set forth in affidavit 
of soqueslration eould nht b«‘ Im- 
ported into petitlon for fi>re<*losure 
since allegation of value must be in 
the pelition itself.—Brown v. IMers, 
94 S.W.2d 120, 127 T*‘X. .300, afflrm- 
ing Peters v. Brown, ('iv.App., 58 S. 

W. 2d 1063, in efCect ovtfrruUng Du- 
lK>is V. \VaIter.s, Tex.Civ.App., 289 
S.W. 751, which the opinlon slated 
conflictod wlth the <*nse affirmed— 
Moore v. First State Bank of Living- 
ston, Tex.Civ.App., 127 S.\V.2d 536— 
D. V. Brooks Co. v. Vera, CMv.App., 
58 S.W,2d lOfil, affirnud Vera v. l\ 
V. Brooks Co., 94. S.\V.2d 132, 127 
Tex. 30C—Kiechler v. Kelm, Tex.CIv. 
App., 246 S.W. 1079, 

(2) Affidavit flled during progres» 
of suit for purimse of proeurlng is- 
suanee of ivril of sequentration to 
impound property involved in suit is 
not a "'pleadlng’" or purt of “plead- 
ings** as respecta juri.Hdic‘tion of 
county court of chattel mortgage 
foreclosure suit, wherein petltion did 
not allege value of mortgaged prop¬ 
erty.—Brown V. Peters, 94 S.W.2d 
120. 127 Tex. 300, affirmlng Peters v.. 
Brown, Clv.App., 68 S.W.2a 1063. 
BxiBtence of lien, 

An amendod p4>tition in the coun¬ 
ty court, which alleges that since the 
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time o£ the filing of the suit;87 and the fact that 
thc sum sued for is within the jurisdiction of the 
court will not be sufficient to confer jurisdiction 
without an allegation showing that the value of the 
property covered by the lien is not in excess of the 
jurisdictional amount of ,the court.88 If, however, 
suit to enforce the lien is brought in a court which, 
as to the amount in controversy, has no maximum 
limit on its jurisdiction, the value of the property 
covered by the lien need not be alleged if the 
amount sued for is within the jurisdiction of the 
court.89 It has been held that plaintiffs failure to 
allege the value of the property involveH may be 
cured by an allegation of value in defendanfs plead- 
ings,80 but that proof of value is not sufficient 
and that the failure to allege the value of the prop¬ 
erty does not defeat the jurisdiction of the court to 
render a personal judgment where it does not fore- 
close the lien and exercises no jurisdiction over the 
mortgaged property.82 

In some jurisdictions in an action in claim and de- 
livery the complaint need not allege the value of the 
property sought to be recovered, but it is sufficient 
if the complaint alleges damages in a sum within 
the jurisdiction of the court.98 in general the 
amount alleged in the petition, declaration, or com¬ 
plaint as to the value of the property replevined 


govems for jurisdictional purposes.®^ However, ia 
some jurisdictions in a replevin proceeding the af- 
fidavit fixes the value of the property sought to be 
recovered for jurisdictional purposes.®® In stili 
other jurisdictions, in a replevin suit in which the 
value of the property is not stated, if the jury 
bring in a verdict fixing the value of the property 
at a sum not within the jurisdiction of the court, 
such valuation ousts the jurisdiction of the court, 
in the absence of a showing that plaintiff had reason 
to believe, or did actually believe, the valuation to 
be within the court’s jurisdiction.®® 

Failure to state cause of action, If the petition 
on its face shows that plaintiff is not entitled to re- 
cover under the law an amount within the juris¬ 
diction of the court, the court has no jurisdiction 
of the cause.®7 So where the petition fails to state 
a cause of action as to a claim made, the amount 
thereof cannot be considered in determining the 
amount in controversy;®® and, even though the 
amount claimed in the petition is sufficient to give 
the court jurisdiction of the case, if the facts al¬ 
leged are such as to show no cause of action as to 
such part of the whole sum sued for as to reduce 
it below the amount for which the court has juris¬ 
diction, the suit should be dismissed;®® but a mere 
insufficiency of the petition to state a cause of ac- 


instltutlon of the action defendant 
has paid off a seventy-flve dollar 
note secured by a chattel mortsrage, 
renders the allegrations in tlie orig:- 
inal petition as to the executlon of 
such note and mortgage InefCective to 
Show the existence of a lien sulUclent 
to confer Jurisdiction on the court.—■ 
Thompson v. Perryman, Tex.Civ.App,, 
141 S.W. 184. 

87. Tex.—^Peters v. Hubb Digrgs Co., 
Civ.App., 35 S.W.2d 44$, error dis¬ 
missed. 

SnjDOLoienoy of allefiratlon 
Allegation that mortgage was ex- 
ecuted on binder of the value of 
One hundred dollars and two tractors 
of the value of one hundred flfty dol¬ 
lars each was held Intended to al¬ 
lege the value at the time of the 
flling of the suit and not at the time 
of the execution of the mortgaga— 
Peters v. Hubb Diggs Co., supra. 

Sa Tex.—Michot v. Rlzer, Civ.App., 
46 S.W.2d 1111—Stephens v. Col- 
llns Plano Co., Civ.App., 28 S.W. 
2d 255 —Williams v. Givlns, Civ. 
App., 11 S.W.2d 224—McKee v. Le 
Fors, Civ.App., 253 S.W. 698— 
Walker Mercantlle Co. v. J. R. 
Raney Co., Civ.App., 164 S.W. 317. 

89. Tex.—^Walker Mercantlle Co. v. 
J. R. Raney Co., Civ.App., 164 S. 
W. 317. 

90. Tex.—Jones v, National Cash 
Kegister Co., Clv.App., 62 S.W.2d | 

21 C.J.S.-7 


' 1088, error dismissed—Stephens v. 

Collins Piano Co., Civ.App., 28 S. 
W.2d 266. 

91. Tex.-^ohnson v. American Oil 
Pump & Tank Co., Civ.App., 268 
S.W. 1065. 

92. Tex.—^FuQua v. Mapes, Civ.App., 
40 S.W.2d 847, affirmed on thc 
ground that the petition contained 
a sufficient allegation of the value 
of the property, Com.App., 67 S. 
W.2d 97. 

93. Nev.—Johnson v. Johnson, 27 P. 
2d 532, 55 Nev. 109. 

9^ Ind.—^Markin v. Jornigan, 3 Ind. 
548. 

16 C.J. p 764 note 38. 

95. Fla.—Ooldstein v. Miami Wreck- 
ing & Salvage Co., 137 So. 283, 
103 Fla. 149, 

9a Miss.—Stephen v. Biseman, 64 
Miss. 536. 

97. Tex.—City of Fort Worth v. 
Zane-Cettl, Civ.App., 29 S.W.2d 968, 
reversing Zane-Cetti v. City of 
Fort Worth, Civ.App., 21 S.W.2d 
356. 

Nomlnal danutges 

Petition asking for compensatory 
damages, but stating, as a matter 
of law, a cause of action for only 
nominal damages does not state cause 
within Jurisdiction of court not hav- 
Ing Jurisdiction of such nominal 
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sum.—Spencer v. Davls, Tex.Civ.App., 
298 S.W. 443. 

98. Cal.—^Larson v, Du Bain, 27 P.2d 
893, 135 Cal.App. 433. 

La.—Claverie v. Lorenz, 1 LiaApp. 
606. 

N.C.—Williams v. Williams, 126 S.H. 
482, 188 N.C. 728. 

Tex.—^North Texas Bullding & Loan 
Ass*n v. Samson, Civ.App., 84 S. 
W.2d 571, error dismissed—^Askey 

V. Oliver Chilled Piow Works, Civ. 
App., 67 S.W.2d 210, error dismiss¬ 
ed—Tyler v. Coker, Civ.App., 124 
S.W. 729, 

99. N.C.—Williams v.' Williams, 125 
S.B. 482, 188 N.C. 728. 

Tex.—Carswell v. Habberzettle, 86 S. 

W. 738, 99 Tex. 1, 122 Am.S.R. 697 
—^Western Union Telegraph Co. v. 
Amold, 79 S.W. 8, 97 Tex. 366, af- 
flrming 77 S.W. 249, 33 Tex.Civ. 
App. 306, and stating that the decl- 
sions of the court upon the Ques- 
tion are confllctlng, and the op¬ 
posite position is sustalned by the 
opinlon in Tldball v. Eicholf, 17 S. 
W. 268, 66 Tex. 68—^Rowell v. 
Western Union Tei. Co., 12 S.W. 
634, 76 Tex, 26—^Low v. Dowbam, 
26 Tex. 607—Tindle v. Blms, Civ. 
App., 108 S.W.2d 487—Crowe v. 
North American Accident Ins. Co., 
Clv.App., 96 S.W.2d 670, error dis¬ 
missed—^Lone Star Flnance Cor¬ 
poration V. Davls, Civ.App., 77 S^. 
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tion will not show a want of jurisdiction, it being 
necessary for the pleadings to show that no cause 
of action for such items can be stated consistent 
with the facts alleged.^ 

AUegations by defendant An allegation in the 
answer that the amount in controversy is less than 
the amount necessary to confer jurisdiction cannot 
avail to defeat jurisdiction where the amount claim- 
ed in the complaint is within the jurisdiction of the 
court,2 and where the complaint or petition fails 
to allege the amount in controversy in an applica- 
tion for a receivership, allegations of the value of 
the subject matter of the litigation, m'ade in a mo- 


tion to discharge the receiver, will not validate the 
insufficiency of the petition.^ A plea of payment 
of one of several notes sued on does not of itself 
lessen the amount in controversy as fixed by the 
petition or complaint,^ nor does a deniai of indebt- 
edness reduce the amount in* controversy.^ 

Constniction of pleadings. Subject to the rule 
that the pleadings must positively show jurisdiction 
and that it is not sufficient for the petition merely 
to show that the court may have jurisdiction,^ the 
pleadings will be construed liberally in favor of the 
court’s jurisdiction.^ A court of limited jurisdic¬ 
tion is without jurisdiction where the amount de- 


W.2d 711—Robert & St. John Mo¬ 
tor Co. V. Bumpass, Civ.App., 65 S. 
W.2d 399, error dlsmissed—^Askey 
V. Oliver Chilled Plow Works, Civ. 
App., 67 S.W.2d 210, error dls¬ 
missed—Smlth V. Nesbltt, Civ.App., 
236 S.W. 1104, conforming to cer- 
tlfied auestlons 230 S.W. 976, 111 
Tex. 186—^Texas & P. Ry. Co. v. 
Butier, Civ.App., 86 S.W. 800— 
Gaddis v, Western Union Tei, Co., 
77 S.W. 37, 33 Tex.Civ.App. 391. 

On. snstalnliig deoDaarrer 
If the sustainlng of demurrer to 
petition reduces sum sought to be 
recovered to an amount below Juris¬ 
diction of court, the suit should be 
dlsmissed.—Wood County v. Cate, 12 
S.W. 686, 76 Tex 219—Tindle v. 
Blms, TexClv.App., 108 S.W.2d 437 
—15 C.J. p 776 note 24 [aj. 
Snstaliilng exoeptlons to poart of 

Where exceptions to items alleged 
in the petition are sustained and the 
amount In controversy thereafter re- 
malnlng is less than the minimum 
amount within the Jurisdiction of 
the court, the petition should be dls¬ 
missed.—^EEaddock v. Taylor, 11 S.W. 
1098, 74 Tex .216—Grlef v. Texas 
Cent R. Co., TexCiv.App., 163 S.W. 
345—^Browning v. B1 Paso Lumber 
Co., TexCiv.App., 140 S.W. 386—Bar- 
rett V. Wentz, TexCiv.App., 138 S.W. 
428—^Kopperl v. Western Union Tel- 
egraph Co., Tex Civ. App., 85 S.W. 
1018. 

Ztems held not nnreooTarabla 

County court had Jurisdiction of 
action for breach of warranty Ihat 
bull was breeder, where it weus al¬ 
leged that bull bought for one hun- 
dred ninety-flve dollars was value- 
less and that plaintiffs lost calf crop 
of value of three hundred Iwenty-flve 
dollars, slnce amount in controversy 
was more than two hundred dollars. 
—^Farmer v. Kay Bros., TexClv.App., 
78 S.W.2d 546, error dlsmissed. 
X^utnAdency of oonnt 
Where a complaint contalns a count 
not statlng a cause of action and 
the renoialning counts demand sums 
aggregatlng less than the minimum 


to which the jurisdiction of the court 

extends, the action cannot be enter- 

tained.—^Reeg v. McArthur, 139 P. 

105, 17 CaLApp. 203. 

1 . Tex—Hearn v. Ralph SolUtt & 
Sons Const. Co., Civ.App., 93 S.W. 
2d 561—^Lone Star Pinance Corpo¬ 
ration V. Davis, Civ.App., 77 S.W. 
2d 711. 

2 . Or.—Corbell v. Childers, 21 P. 
670, 17 Or. 628. 

Tex.—^Nations v. Lindley, Civ.App., 
276 S.W. 163. 

16 C.J. p 760 note 92. 

3. Tex.—^Lubbock Oil Reflning Co, 
V. Bourn, Civ.App., 96 S.W.2d 669. 

4. Tex.—^Brunson v. Dawson State 
Bank, Civ.App., 176 S.W. 438, 

S- Cal,—Sunset Lumber Co. v, Dun- 
lap, 163 P. 338, 32 Cal.App. 492. 

d. Tex.—^Abilene & S. Ry. Co. v, 
Bagwell, Clv.App., 70 S.W.2d 480, 
error dismissed stating that the 
cases of Cantrell v, Cawyer, CIv. 
App., 162 S.W. 919, Robbins v. Win- 
ters, Civ.App., 203 S.W. 149, Pitt- 
man & Harrison v. Boatenhamer, 
Civ.App., 210 S.W. 972, Houston Oil 
Co. V. Davis, Civ.App., 164 S.W. 
387, Magnolia Cotton Oil Co. v. 
Martin, Civ.App., 201 S.W. 190, 
which were decided under the theo- 
ry that a county court has Juris¬ 
diction If there are allegations to 
show that it may have, and there 
are no allegations showlng affirma- 
tively that it has not, should be 
regarded as overruled by the opin- 
ion in Campscy v. Brumley, Com. 
App., 66 S.W.2d 810—Williams v. 
Givins, Civ.App., 11 S.W,2d 224. 

7- N.C.—^Armfleld Co. v. Saleeby, 100 

S.E. 611. 178 N.C. 298—Mitchem v. 
Pasour, 92 S.B. 322, 173 N.C. 487. 

Tex.—^Williams v. Kelley, Civ.App., 
77 S.W.2d 263—^Plttman & Harrison 
Co. V. Boatenhamer, Civ.App., 210 
S.W. 972, dismissed for want of 
Jurisdiction—Magnolia Cotton Oil 
Co. V. Martin, Civ.App., 201 S.W. 
190—^Merchants' Reciprocnl Under-{ 
writers of Dallas v. First Nat. 
Bank, Civ.App., 192 S.W. 1098. | 
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“The rule is that, after indulging 
all intcndments in favor of the plead- 
ing. unles.s it then plainiy appears 
from the allegations that the court 
is without Jurisdiction of the amount, 
it should rctain Jurisdiction.*'—Mary- 
land Casualty Co. v. Hipp, Tex.Civ. 
App., 22 S.W.2d 147, 149—Knoohuizen 
v, NicholI, Tex.Civ.App., 257 S.W. 972, 
974. 

Bvexy reasonahle intendXDLen.t will 
be indulged in favor of the petition. 
—Pecos, etc., R. Co. v. Rayzor, 172 
S.W. 1103, 106 Tex 544—Worth Pi¬ 
nance Co. v. Charlie HlHard Motor 
Co., TexClv.App., 131 S.W.2d 416— 
Peters v. Huhb Diggs Co., Tex.Clv. 
App,, 35 S.W.2d 449, error dismissed. 

Xaterest 

(1> Where petition is doubtful as 
to when interest sought is to begln, 
it will bo construed to tH*gln when 
the Judgment was rendered, where, 
if it began before such time, the 
court would not have had jurisdic¬ 
tion on account of amount involved. 
—^Magnolia Cotton Oil Co. v, Mar¬ 
tin, Tex.Civ.App., 201 S.W, 190, 

(2) In action in the county court 
on a pollcy of fire Insurance, where 
petition asked for Judgment for one 
thousand dollars, amount of polioy» 
and further genera! and special re- 
lief, it will not bc construed as ask- 
ing for interest or any amount in 
excess of one thousand dollara— 
Merchants' Reciproca! Underwriters 
of Dallas v. First Kat. Bank, Tex 
Civ.App., 192 S.W. 1098. 

(3) In action in county court for 
breach of implied warranty of seeda 
a complaint alleging that if the seed 
had been as represenled plaintifl 
would have produced flve tons of 
broomeorn on his land, worth two 
hundred dollars a ton over and above 
all expensos of raising and harvest- 
ing, was not bad as in excess of Ju¬ 
risdiction of the county court, plain- 
tllf not asking for Judgment in ex¬ 
cess of one ^housand dollars and not 
asking for interest in any form.— 
Pittman & Harrison Co. v. Boaten¬ 
hamer, Tcx,Civ.App., 210 S.W. 972, 
dismissed for want of jurisdiction. 
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manded is indefinite and such that it is not necessa- 
rily within the court’s jurisdiction.8 In an action 
on a note in a court not having* jurisdiction of suits 
to foreclose liens on land, the mere statement in the 
pleadings of the existence of a lien on land secur- 
ing the note, does not deprive the court of jurisdic¬ 
tion, the petition not seeking a foreclosure of the 
lien.^ 

Amendment of pleadings. In some jurisdictions, 
pleadings which do not show an amount in contro- 
versy within the jurisdiction of the court may not 
be amended so as to demand a jurisdictional 
amount,iO as by an amendment reducing the amount 
claimed.ll In other jurisdictions, if the pleadings 
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show an amount in controversy not within the ju¬ 
risdiction of the court, they cannot be amended so 
as to confer jurisdiction.^^ In stili other jurisdic¬ 
tions if the action was brought in good faith to re- 
cover an amount within the jurisdiction of the 
court, the court has jurisdiction to allow an amend¬ 
ment so as to show what was the sum originally 
claimed;l3 an amendment is not proper for the 
purpose of conferring jurisdiction on the court.^^ 
By the weight of authority, however, a petition 
which fails to show that the amount involved is 
within the jurisdiction of the court may be amended 
to show a jurisdictional amount in controversy^® 
by increasingi® or reducing^^ the amount claimed 


VaxiatloiL betwaen. ooruits 
Where, in one count of pertition, 
plaintifE sued for one hundred flfty 
dollars as the value of a house, and 
in, another count allegred house to 
be worth two hundred flfty dollars, 
and sued for that amount in conver- 
sion, the petition, on its face, dld 
not Show that less than two hundred 
dollars was Involved, and was sufll- 
cient to glve jurisdiction to county 
court.—^Robbins v. Winters, Tex.Civ. 
App., 203 S.W. 149. 

& N.T.—G-erken v. Gerken, 199 N.T. 
S. 169. 

Tailnre to deoatand defluite aanonnt 
In an action for breach of an em- 
ployment contract in which plaintiff 
failed to demand a definite amount, 
the complaint was construed as seek- 
ingr to recover damasres only up to 
the Jurisdictional amount for which 
the munlcipal court could render 
Judgments.—Ker v. Stem, 176 N.Y.S. 
475, 107 Misc. 4. 

9. Tex.—Carter v. Gray, Civ.App., 
52 S.W.2d 91, error dismlssed 81 
S.W.2d 647, 125 Tex. 219. 

10. N.H.—Hoit V. Molony. 2 N.H. 
322. 

11. Ala.—^Davis v. Jerrell, 149 So. 
720, 25 Ala.App. 524. 

Amendnient to amexidment 
After an amendment to the com¬ 
plaint which ousts the Jurisdiction 
of the court by increaslng: the 
amount claimed to an amount in ex- 
cess of the courfs Jurisdiction, plain¬ 
tiff cannot subsequently amend his 
complaint again by reducing the 
amount claimed to an amount with¬ 
in the Jurisdictional limlts of the 
court.—^Egan v. Rounds, 216 N.W. 
378, 62 S.1). 139. 

12 . N.Y.—^Byrne v. Padden, 162 N. 
R 20, 248 N.Y. 243, reverslng 223 
N.Y.S. 596, 221 App.Div. 764. ap- 
peal granted 224 N.Y.S. 943, 222 
App.Div. 866—McConnell v. Wil¬ 
liams a S. Co., 267 N.Y.S. 654, 239 
App.Dlv. 393. modifylng 262 N.Y.S. 
574, 146 Misc. 612, and motion de- 


nled 193 N.B. 297, 266 N.Y. 613, af- 
firmed 193'N.E. 336, 266 N.Y. 694. 
Vt—Sanders v. Pierce, 35 A. 877, 
68 Vt. 468. 

Tort aotioxL 

Where the declaration in an ac¬ 
tion of trespass vi et armis contains 
no statement of the damages claim¬ 
ed, except a statement in the ad 
damnum of an amount less than the 
Jurisdictional amount of the court, 
although such statement be a clerical 
error, the court could not confer Ju¬ 
risdiction on itself by amendment of 
the declaration.—Sanders v. Pierce, 
supra 

13. N.C.—^Boyd ’ v. Roanoke R. & 
Lumber Co., 43 S.B. 681, 132 N.C. 
184. 

14. N.C.—^Boyd v. Roanoke R. & 
Lumber Co., supra. 

15. Colo.—Southwestern Land Co. v. 
Hlckory Jackson Ditch Co., 83 P. 
276, 18 Colo. 489. 

La—Glass v. Stewart, 133 So. 787, 
16 LaApp. 387. 

Tex.—^Wood County v. Cate, 12 S.W. 
635, . 75 Tex. 215—Mansfleld Mlll 
& Elevator Co. v. Nichols, Civ.App., 
266 S.W. 746. 

Wls.—^McNab v. Noonan, 28 Wia 
434. ' 

BeoonpzneiLt ox oonntexolaim 
A recoupment or counterclaim may 
be amended so as to glve the court 
Jurisdiction.—^Ward v. Hauck, 93 A. 
683, 87 N.J.Law 198—Lester v. £ara- 
sik, 170 A. 842, 12 N.J.MiSc. 196. 
Foredosoxe oases 

The rule applies to a petition to 
foreclose a lien on personal prop- 
erty.—Lelfeste v. Stokes, Tex.Civ. 
App., 45 S.W.2d 1006—^Mclntyre v. 
Oliver Motor Co., Tex.Civ.App., 20 
SW.2d 241, error dismissed. 

Partltlon pxooeedlng 
A bili in equity to partitlon land 
lying in two counties may be amend¬ 
ed to Show that the larger part In 
value is situated in the county Jn 
which the action is brought in a 
state in which such an allegatlon is 
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a Jurisdictional averment.—^Nevln v- 
Catanach, 107 A. 856, 264 Pa 523. 

16. Fla—^Barber v. Smlth, 190 So. 
438. 

Ga.—^American Liberty Flre Ins. Co. 
V. McGlothin. 140 S.E. 364, 166 Ga 
178. 

Tex.—^McDannell & Co. v. Cherry, 64 
Tex. 177—^Mecca Pire Ins. Co. v- 
Blohopolo, Civ.App., 141 S.W. 368 
—^Watson V. Mlrike, 61 S.W. 638, 
26 Tex.Civ.App. 627. 

16 C.J. p 769 note 90. 

Contra 

In an early case in a lower court, 
it was held that the petition, In an 
action for an amount less than that 
of which the court has Jurisdiction, 
cannot be amended by an allegation 
addlng to such an amount so as to 
brlng it within the Jurisdiction of 
the court.—Gleaton v. Cothran, 84 
S.E. 486, 16 GaApp. 35. 

Xtems stxioken and added 
Where items are stricken out of a 
complaint and others added by 
amendment the Jurisdiction will be 
determlned by the amount of those 
not stricken out and of those so add¬ 
ed.—Missouri, K. & T. R. Co. v. 
Kolbe, 65 S.W. 34, 95 Tex. 76. 
Omlsslon of ad damnum 
The omission of an ad damnum 
clause may be supplied by amend¬ 
ment. 

Me.—McLellan v. Crofton, 6 Me. 307. 
Vt.—^Lamphere v. Cowen, 42 Vt. 180. 

17. Ind.—^Dlck v. Niles, 17 Ind. 289. 
La.—Johnson v. National Casualty 

Co., 4 La.App. 674. 

Mass.—Hali v. Hali, 86 N.E. 363, 200 
Mass. 194. 

N.J.—Harrls v. Roth, 143 A. 667, 6 
NJ.Misc. 1006. 

Ohlo.—State ex rei. Talaba v. More- 
land, 6 N.E.2d 169, 132 Ohlo St. 
71. 

Pa.—Shlifer v. BergdoU, 69 Pa.Super, 

86 . 

Tex.—^Williams v. Trlnity Gravel Co., 
Clv.App., 297 S.W. 378. 

Time allowed 

Amendment may be made even 
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or involved, or by permitting the withdrawal of one 
6r more counts sued on.^^ However, in jurisdic- 
tions which authorize the remission, for the pur- 
pose of conferring jurisdiction, of only the whole 
of a severable portion of a claim, an amendment 
reducing the value of Services sued for, merely for 
the purpose of conferring jurisdiction, is not al- 
lowed;^® but where the amount claimed is unliqui- 
dated, and the pleader by inadvertence or mistake 
fixes his damages at a sum in excess of the jurisdic¬ 
tion of the court, he may by amendment filed in 
good faith retain the jurisdiction by reducing his 
demand to a jurisdictional amount,20 so that an 
amendment which does not arbitrarily reduce the 
demand, but rather shows that plaintiff never did 
have, nor believed he had, a claim in excess of the 
jurisdictional amount is proper.21 It is propcr for 
the court to refuse to allow an amendment increas- 
ing the amount claimed, where it is clearly an at- 
tempt to bring the case within the jurisdiction of 
the court without regard to the substantiality of the 
claim.22 In New York, as appears supra notes 62, 
63 of this section, where at the time of the com- 


mencement of the suit by the Service of summons 
it appears that the amount demanded is in excess 
of the jurisdictional limitation of the court, as 
where the amount appears in a complaint served 
with the summons, or in the summons by a state- 
ment therein of the amount sued for or a refer- 
ence therein to the demand to be made in the com¬ 
plaint, the court has no jurisdiction; and the case 
cannot be brought within the jurisdiction of the 
court by an amendment reducing the amount de¬ 
manded in the complaint to an amount within the 
court's jurisdiction but where the summons is 
served without any complaint, and contains no 
statement of the amount sued for, the court has ac- 
quired jurisdiction, and may thereaftcr amend fhe 
complaint, if it demands judgment for more than 
the amount within the jurisdiction of the court.24 
If the amount involved is such as to give an in- 
•ferior court jurisdiction, but insufficient to give ju¬ 
risdiction to the tribunal in which the action is 
brought, plaintiff has no right to amend his com¬ 
plaint by adding a causc of action over which the 
court docs have jurisdiction,25 


after close of testlmony and entry 
of decree nlsl.—Porter v. Zeuger 
MUk Co.. 7 A.2d 77, 136 Pa.Super. 
iS. 

Sadlnre *to waive in original com¬ 
plaint Intmaterlal 

Failure of origmal demand to con- 
tain walver of excess immaterial, 
aJFter amendment of demand to in¬ 
cludo waiver of damages over ju¬ 
risdictional amount—Harrls v. Roth, 
143 A, 667, 6 N.J.Misc. 1006. 
Amendmeut of amended pctltloo. 

Where a petltion claiming interest, 
which did not raise the total amount 
beyond the jurisdictional limit, was 
amended at a time when addltlonol 
interest had accrued so as to raise 
the total amount above the maxi¬ 
mum Jurisdiction, the excess of In¬ 
terest may be waived and jurisdic¬ 
tion thus restored.—San Antonio, 
etc., R. Co. V. Barrfett, 66 S.W. 474, 27 
Tex.Clv.App. 498. 

Contra dictum 

,It has been stated in a case in 
which such was not the fact that, If 
at the time the origlnal petltion was 
flled the total amount sued for, in- 
cluding the interest, had exceeded 
the jurisdiction of the court, the 
axnendments thereafter filed, seeking 
to recover less than the Jurisdic¬ 
tional amount, would have been un- 
availing.—^Rolan Grocery Co. v. Mis- 
souri, etc., R. Co., Tex-Civ.App., 142 
S.W. 628. 

18. N.C.—^Baer v. McCall, 198 S.B. 

406, 212 N.C. 389. 

19- Tex.—-Taylor v. Buzan. Clv.App., 

241 S.W. 1084. 


2a Tex.—Houston B. & 'W. T. Ry. 
Co. V. Southern Pine Lumbor Co., 
Civ.App., 6 S.W,2d 418—Commer- 
clal Credit Co. v. Moore, Civ.App., 
288 S.W. 608. 

81, Tex.—-D. V. Brooks Co. v. Kln- 
ney-Sholts Inv. Co., Civ.App., 68 S. 
W.2d 1062, afflmied Kinney-Sholts 
Inv. Co. v. D, V. Brooks Co., Com. 
App., 94 S.W.2d 132, 127 Tex. 307. 

22. Cal,—Philpott V. Superior Court 
In and for Los Angoles County, 36 
P.2d 635, 1 Cal.2d 612, 95 A.L.R. 
990. 

23. N.T,—^Mclntyre v. Carrlere, 17 
Hun 64—McConnell v. Williams S, 

S. Co„ 267 N.T.S. 654, 230 App.Biv. 
393, modifying 262 N.Y.S. 674, 146 
Misc. 512, and motion deniod 193 
N.B. 297. 265 N.Y. 613, alfirmed 193 
N.B. 836, 265 N.Y. 694—Gigllotli 
V. Jacksina, 201 N.Y.S. 241, 206 
App.Div. 368—Halpern v. Langrock 
Bros. Co., 156 N.Y.S. 167, 169 App. 
Dlv. 464—National Suroly Co. v, 
Rosenberg, 142 N.T.S. 1043, 168 
App.Div, 896—Hefifron v. Jennlngs, 
73 N.Y.S. 410, 66 App.Div. 443— 
Fader v. Silverman, 267 N.Y.S. 782, 
140 Misc. 690—^Dobrikin v, Union 
Ry. Co., 226 N.Y.S. 376, 130 Misc. 
796, motion granted 166 N.B. 324, 
250 N.T. 661—Central Park-West 
84th St. Corporation v. Cusack, 224 
N.T.S. 414, ISO Misc. 770—Giglottl 
V. Hawkins, 22l N.Y.SL 733, 120 
Misc. 180—LIbow v. Lauer, 210 N. 

T. S. 618, 126 Misc. 269. 

Beferenoe in smnmons to complaint 

Where the summons, served with 
or without a complaint, although it 
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I does not state the amount for which 
[ judgment will taken in the event 
of default, States, **for the relief de¬ 
manded in the complaint/* and the 
complaint, whether served with the 
summons or thereafter, demands 
judgment for an amount In excess of 
the jurisdiction of the court, the 
court does not have jurisdiction, and 
tho defect cannot be curcd by 
amendment,—Man.HS<»n v. Xostrand, 
170 N.Y.S. 285, 1H3 App.Div. 371. 

24. N.Y.—Van Clief v. Van Vech- 
ten, 29 N.K. 1017, 130 N.Y. 571, re- 
versing 8 N.Y.S. 760, 55 Hun 467— 
M(‘Intyre v. Carriere, 17 Hun 64— 
(ligliotU V. Jacksina, 201 N.Y.S. 
241, 206 App.Div. 368—National 
Surety Co. v. Ro,sf'nberg, 142 N.Y.S. 
1043, 158 App.Div. K96—Oonnclly v. 
Oceanic Steam Nav. Co., 267 N.Y.S. 
735, 144 Mis<‘. 2—JenningM v. Pi- 
winski, 241 N.Y.S. 349, 136 Misc. 
447 —Dobrlkin v. Union Uy. Co., 225 
N.Y.S. 376, 130 Mise. 796, motion 
granted 166 N.K. 324. 250 N.Y, 
661—Uubanstein v. Frank De Kosa 
Co., 213 N.y,«. 40, 126 Misc. 314— 
Owen V. Brown, 139 N.Y.S. 461, 78 
Misc. 273. 

After Jndgment 

After judgment for plaintiff for 
amount within court*8 Jurl.sdiction 
tho court will deem complaint 
amended to demand amount within 
its jurisdiction.—UsHop v. American 
West African Dino, 269 N.Y.S. 664, 
151 Misc. 12. 

25. Cal,—^A. Hamburger & Sons v. 
Kice, 18 P.2d 115, 129 CahApp. 68. 
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In some jurisdictions, in an action in which the 
amount claimed is within the jurisdiction of the 
court, the allowance of an amendment increasing 
the amount claimed to an amount in excess of the 
court’s jurisdiction will not oust the court of ju¬ 
risdiction of the case, but the amendment will be 
treated as surplusage, or regarded as a nullity.28 
In other jurisdictions, the jurisdiction of the court 
will be tested by the allegations of the original pe- 
tition, when the amended petition does not set up 
a new cause of action,^7 and by the amended peti¬ 
tion when it does set up a new cause of action.28 
If the original pleadings allege an amount within 
the jurisdiction of the court, an amendment claim- 
ing damages which have accrued during the pend- 
ency of the action, thereby increasing the amount 
claimed to an amount in excess of the court’s juris¬ 
diction, will not oust the court of jurisdiction of 
the case;^® nor will an amendment reducing the 
amount claimed to less than the jurisdictional 
amount deprive the court of jurisdiction but a 
supplemental petition which increases the original 
demand to an amount in excess of the jurisdiction 
of the court deprives the court of jurisdiction 
and, as appears supra this section note 99, if the 
amount claimed is reduced to a sum below the ju¬ 
risdiction of the court by rulings on demurrers ad- 
dressed to the petition, the court will be deprived 
of jurisdiction. In stili other jurisdictions, an 
amendment increasing the amotmt for which recov- 
ery is asked to an amount in excess of the jurisdic¬ 
tion of the court ousts the court of jurisdiction,32 
and on an amendment to a complaint not stating a 
cause of action so as to show a cause of action for 
an amount below the jurisdiction of the court, a mo- 
tion to dismiss on the ground that the court has 


no jurisdiction should be granted.33 

A plaintiff may amend his bili of particulars so 
as to make it conform to his declaration with respect 
to the amount demanded.®^ 

Mode of ohjecting to jurisdiction. To raise the 
question of the jurisdiction of the court where the 
amount in controversy appears on the face of the 
pleadings and is for an amount within the court's ju¬ 
risdiction, that question should be made to appear by 
proper defensive pleading.35 As appears in the ti- 
tle Abatement and Revival, § 16 a (2), the real 
amount involved in an action may be put in issue by 
a plea to the jurisdiction, although the apparent 
amount as shown by the pleading or record is with¬ 
in the jurisdictional limit; and where the claim as- 
serted is on its face sufficient to bring the case with¬ 
in the jurisdiction of the court, the issue as to the 
bona fides of such claim must be raised by a plea 
to the jurisdiction. On the other hand, a general 
demurrer is sufficient to challenge the jurisdiction 
of the court on the ground that the pleadings show 
‘an amount in controversy not within the jurisdic¬ 
tion of the court.33 In an action in the United 
States district court, defendant has been denied 
leave to plead separately to the jurisdiction on the 
ground that the amount involved is less than the 
jurisdictional amount and that plaintiff’s claim is 
fictitious, without prejudice to his right to plead 
to the merits and to assert any counterclaim.37 

Burden of proof. The burden of proof rests on 
the party bringing the action to show that the 
court in which it is filed has jurisdiction of it;®® 
but where the complaint shows jurisdiction and a 
dismissal is sought for lack of jurisdiction, the bur¬ 
den of proof that the amount in controversy is not 


26. Conn.—^Avery v. Ginsburg, 102 
A. 589, 92 Conn. 208. 

N.T.—Siedel v. Muehlenbrink, 220 
N.T.S. 621, 220 App.Dlv. 69. 

27. Tex.—Sellers v. Spiller, Clv. 
App.. 64 S.W.2d 1049—Stump v. F. 
A. Officer & Co., Clv.App., 250 S. 
W. 308. 

28- Tex.—State v. Tyler County 
State Bank, Civ.App., 261 S.W. 414, 
reversed on other grounds, Com. 
App., 277 S.W. 625, 42 A.L.R. 1347. 
29. Tex.—Ft. Worth & D. C. Ry. 
Co. v. Underwood, 99 S.W. 92, 100 
Tex. 284, 123 Am.S.R. 806—Fort 
Worth & D. C. Ry. Co. v. Dysart, 
Clv.App., 136 S.W. 1117—Ft. Worth 
& D. C. Ry. Co. V. Underwood, Clv. 
App., 98 S.W. 453—San Antonio & 
A. P. Ry. Co. V. Barnett, 66 S.W. 
474, 27 Tex.Civ.App. 498, 

Addltion of new oanse 
The dling of an amended petition 
which, if stating a new cause of ac¬ 


tion, retains the cause of action stat- 
ed in the original petition, does not 
deprive court of jurisdiction over 
old suit.—Isbell v. Kenyon-Warner 
Dredglng Co., 261 S.W. 762, 113 Tex. 
628. 

sa Tex,—^Williams v. Kelley, Clv. 
App., 77 S.W.2d 263—Sellers v. 
Spiller, CivA.pp., 64 S.W.2d 1049— 
Holman v. Ward, Civ.App., 279 S. 
W. 310, afflrmed, Com.App.. 288 S. 
W. 148—^Mecca Flre Ins. Co. (Mut.) 
of Waco V. First State Bank of 
Hamlin, Civ.App., 135 S.W. 1083. 

31. Tex.—Stallings v. Williams, Civ. 
App., 235 S.W. 636. 

32. La.—^Peyton v. Noble, App., 162 
So. 812. 

S.D.—^Bgan v. Rounds, 216 N.W. 878, 
52 S.I>. 139. 

Effeot of ouster 

Where seizure was made when 
Shreveport city court had jurisdic¬ 
tion, and forthcoming bond was giv- 
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en at that time, Immediately on 
courfs loss of jurisdiction because of 
amendment of petition increasing 
amount of claim, seizure became In- 
vahd and bondsmen were released.— 
Peyton v. Noble, l4a.App., 152 So. 
812. 

33l Cal.—Smith v. Chlu Chew, 254 
P. 599, 81 CaLApp. 704. 

3^ Conn.—Grether v. Klock, 39 
Conn. 133. 

35. Tex.—Blackwell v. Guaranty 
State Bank of Keller, Civ.App., 260 
S.W. 895. 

36. Tex.—Brook Mays & Co. v. Os- 
bome, Civ.App., 70 S.W.2d 756. 

37. U.S.—^American Sheet, etc., Co. 
V. Winzeler, D.C.Ohio, 227 P. 321, 

16 C.J. p 760 note 97. 

38. Tex.—^Beal v. Texas Indemnity 
Ins. Co., Com.App., 55 S.W.2d 801, 
reversing Texas Indemnity Co. v. 
Beal, Clv.App., 35 S.W.2d 1054. 



I 09 COVBTS 

within the jurisdiction of tlie court rests on de- 


fendant.39 

WorkmeWs compensation cases. In suits to set 
aside a final ruling and decision of a workinen's 
compensation board for injuries to an employee, 
decisions holding that, for the purpose of deter- 
mining the proper court in which the suit must be 
brought, the amount in controversy is the amount 
claimed before the board, not the amount award- 
ed, and may be shown by direct allegations in the 
petition that the amount claimed by the employee 
before the board was a sum within the jurisdiction 
of the court,or is the maximum amount of com¬ 
pensation allowed by the provisions of the Work- 
men’s Compensation Act for the injury suffered, 
and may be shown by an allegation containing the 
claim filed, in which it is shown that it was of such 
a nature that the average weekly wage, when mul- 
tiplied by, the maximum time for which compensa¬ 
tion may be allowed, would produce an amount 
within the jurisdiction of the court,have been 
disapproved and overruled.'^^ suits to set aside 
the awards of such boards, the identity of the in¬ 
jury received by the employee for which he made 
claim before the board with the injury shown by 
his petition in court, rather than the amount of the 
claim as made before the board, is the controlling 


21 C.J.S. 

factor in determining the jurisdiction of the 
court and where the identity of the injury is 
established, the test of the courfs jurisdiction of 
the suit with respect to the amount in controversy 
is to be determined by the allegations of fact in the 
petitionIn suits filed by insurers to set aside 
awards of such boards, the amount in controversy is 
the amount of the award made by the board when 
the claim filed with the board does not show the 
amount claimed, in dollars and cents or by a state- 
ment of facts from which the amount can definitely 
be determined and when the claim filed with the 
board does show the amount claimed, in dollars and 
cents or by a statement of facts from which the 
amount can definitely be determined, and the award 
of the board equals or cxceeds in amount the amount 
shown by the claim, the amount of the award is the 
amount in controversy,^® but if the award of the 
board is less in amount than that of the claim, the 
amount shown by the claim is the amount in con- 
troversy.^*^ In suits filed by an injured employee to 
set aside a final ruling and decision of the board, it 
is not necessary, as a predicate of jurisdiction of 
the court in which such suit may be filed, that the 
claim filed with the board state, and the pleadings, 
show the amount claimed before the board by the 
employee or facts from which such amount can be 
definitely determined and the question of the 


39. U.S.—Butters v. Carney, C.C. 

Nev., 127 F. «22. 

15 C.J. P 760 note 98. 

3BffeaBTixe of claim held not OTidently 
Improper 

In buyei^s action for breach of 
warranty, the court cannot hold that 
it is evident from plaintlffs aflldavit, 
stating that he arrived at his loss 
by deductlng the amount for which 
he was able to dispose of the mer- 
chandlse from the amount he pald 
defendant therefor, that In flxlngr his 
damagres he adopted a wrongr and 
purely arbitrary measure, and there- 
fore had not shown his claim to be 
in excess of a lower court's Jurisdic¬ 
tion.—Pasquinelll v. Southern Maca- 
roni Mfgr. Co., 116 A. 372, 272 Pa. 
468. 

SUght evidenoe as to valne held mif- 
floieut to snppoxt jurlsdlotloxL 
In replevtn for six thousand flve 
hundiftd dollar note, where there was 
some evldence that the note was 
wlthout value, it cannot be sald that 
the munlcipal court had no Jurisdic¬ 
tion because aggregate value was 
over one thousand dollars.—The Pub¬ 
lio Bank of New York City v. Rosen- 
dorf, 166 N.Y.S. 734. 

'40. Tex.—Beal v. Texas Indemnity 
Ina Co., Com.App., 65 S.W.2d 801, 
reverslng Texas Indemnity Co. v. 
Beal, Civ.App.. 36 S.W.2d 1064— 
Traders & General Ins. Co. v. 


Crouch, Clv.App., 118 S.W.2d 650, 
error dismissed. 

Allegations held sufficient 

(1) Petition alleging clnimanfs 
average weekly wage, that he waa 
sevenly-five per cent pcrmanently 
disabled, and that he filed claim with 
board was sufficient lo brlng suit 
within district courfs Jurisdiction, 
although not directly alleging 
amount involved before board.— 
Welch V. U. S. Fldelity & Quaranty 
Co., Tex.Civ.App., 54 S.W.2d 1041, 
error dismissed. 

(2) Where claim filed with indus- 
trlal accident board stated that In¬ 
jury sustained was spralned back, 
and that claimanVs wages were two 
hundred and flfty dollars per month, 
and allegations of petition in suit to| 
set aside board's award denying com¬ 
pensation identified the cause of ac¬ 
tion with the claim filed before the 
board, the court had Jurisdiction.— 
Texas Indemnity Ins. Co. v. Willlam- 
son, TexCiv.App., 109 S.W.2d 322, er¬ 
ror dismissed. 

41. Tex.—^Beal v. Texas Indemnity 
Ins. Co., Com.App., 56 S.W.2d 801, 
reverslng Texas Indemnity Co. v. 
Beal, Clv.App., 35 S.W.2d 1064— 
i^jtna Casualty & Surety Co. v. 
Ware, Civ.App., 118 S.W.2d 9S1— 
Traders & General Ins. Co. v. 
Crouch, Clv.App., 113 S.W.2d 650, 
error dismissed—^American Sim- 
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ployer»’ Ins. C*o. v. Srott, OIv.Appn 
33 S.W.2d 845, error refuaed—Tex¬ 
as BmployorH* Ins. A«K'n v. Nuna- 
maker, Clv.App., 267 S.W. 749. 

40. Tex.—Booth V. Texas Employ- 
ers" Ina. AH.H*n, Com.App.. 123 S. 
W.2d 322, rever.«»ing Texas Em- 
ployers Ins, Ass*n v. Booth, Civ. 
App., 113 S.\V.2<1 231. 

43. Tex.—^Texas Kmployers* Ass^n v. 
Wright. 97 R.W.2d l7l, 128 Tex. 
242, reverslng, Civ.App.. 66 S.W.2d 
926 —Booth V. Texas Kmployfrs" 
Ins. Asa'n, Com.App., 123 aw.2d 
822, reverslng Texas Kmployers 
Ins. As8’n v, Booth, Clv.App*, 118 
S.W.2d 231— Southern Underwrit- 
era v. Stubblcflold, Civ.App,, 130 a 
W.2d 385. 

44. Tex,—Booth v. Texas Employ- 
ers* Ins. Ass*n, Com,App., 123 S. 
W.2d 323, reverslng Texas Bmploy- 
ers In& Ass*n v, Booth, Clv.App., 
113 S.W.2d 231, 

46. Tex.—Booth v. Texas Employ- 
ers' Ins. As8'n, supra. 

49. Tex.—Booth v. Texas Bmploy- 

I ers* Ins. Ass^n, supra. * 

47. Tex.—^Booth v. Texas Bmploy- 
ers' Ins, Ass*n, supra. 

49. Tex.—Robinson v. CommcrciaI 
Standard Ins. Co„ Com.App,, 123 S. 
W.2d 337, reverslng CommcrciaI 
Standard Ins. Co. v. Robinson, Civ. 
App., 91 S.W.2d 1147—Federal Un- 
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§ 70 


jurisdiction of the court in such case is determined 
by the amount in controversy in the suit in accord- 
ance with the allegations of fact in the petition,49 
provided it is not made to appear that the averments 
were fraudulently made. In no case is the amount 
in controversy determined by the maximum amount 


of compensation which the law authorizes for the 
character of injury for which claim is filed,®® nor 
by the amount of the claim filed with the board; 
and this is true whether the claim filed with the 
board shows or does not show the amount of the 
claim.^^ 


4. AonoNS OTDEB Laws op Othbr Staojes or CoimTRIES 


§ 70 . In General 

a. Recognition of foreign law in general 

b. Extent of, and limitations on, recog- 

nition 

a. Recognitioii of Foreign Law in General 

Subject to some qualificatlons, the courts, on the 


ground, as the rule is ordinarlly stated, of comlty, assume 
Jurisdiction of transitory actions arising under the laws 
of other States or of foreign countries, although such 
laws have In themselves no extraterritorlal effect. 

Notwithstanding the laws of a state have of 
themselves no extraterritorial force or effect,®^ the 
courts of one state will, within limitations discussed 


derwriters Bxchangre v. Cost, Com. 
App., 123 S.W.2d 332, afflrming, 
Civ.App., 116 S.W.2d 706—.®tna 
Casualty & Surety Co. v. Ware, 
Com.App., 123 S.W.2d 332, aJflarm- 
Ing. Civ.App., 118 S.W.2d 981— 
Booth v. Texas Employers' Ins. 
Ass’n, Com.App., 128 S.W.2d 322, 
reverslngr Texas Employers’ Ins. 
Ass’n V. Booth, Civ.App., 113 S.W. 
2d 231—Southern TTnderwriters v. 
Stubhlefleld, Civ.App., 130 S.W.2d 
385—Traders & General Ins. Co. v. 
Belcher, Civ.App., 126 S.W.2d 36, 
error refused. 

Esseutial Juzlsdlctional ooxmectlon 
The amount of the claim before 
the board is immaterial on the issue 
of Jurisdiction of the court selected 
to revlew the award, the only essen- 
tial Jurisdlctional connection between 
the claim for compensation before 
the board and the suit to set aslde 
the award belngr the Identity of the 
injury of which complalnt is made.— 
Texas Employers’ Ins. Ass’n v. 
Wrigrht, 97 S.W.2d 171, 128 Tex. 242, 
reverslng:, Clv.App., 66 S.W.2d 926— 
Booth V- Texas Employers* Ins. 
Ass’n. Com. App., 123 S.W.2d 322, 
reversing Texas Employers Ins. 
Ass’n V. Booth, Clv.App., 118 S.W. 
2d 231. 

49. Tex.—^Booth v. Texas Employ¬ 
ers* Ins. Ass*n, supra—Southern 
Underwriters v. Stubhlefleld, Civ, 
App., 130 S.W.2d 386. 

CompntatloxL of Jnxlsdictloaial amount 

(1) Computation may be based on 
the maximum clalmed for an allegred 
injury.—^Texjis Employers* Ins. Ass’n 
V. Whiteside, Tex.Civ.App., 77 S.W. 
2d 767. 

(2) Amount claimed for medical 
expenses constltutes part of the ju- 
risdictlonal amount involved.—^Texas 
Employers’ Ins. Ass’n v. ‘Whileslde, 
supra. 

for injury to minor ohlld 
Even if aotlon of parents to set 
aslde an award of the industrlal acci¬ 


dent board denylng* compensation for 
daufirhter*s death was one for com¬ 
pensation or eamingrs of minor child 
belonirlng to parents, where the most 
‘they could have recovered for ac- 
crued and unpaid compensation prior 
to daughter’s death under pleadings 
was only three hundred and fifty 
doUars, distrlct court dld not have 
Jurisdiction.—Swain v. Standard Ac¬ 
cident Ins. Co., 109 S.W.2d 760, 180 
Tex. 277, afflrmingr» Civ.App., 81 S.W. 
2d 258. 

50. Tex.—^Bo6th v. Texas Employ¬ 
ers* Ins. Ass*n, Com.App., 123 S. 
W.2d 822, reversin^r Texas Employ¬ 
ers Ins. Ass*n v. Booth, Civ.App., 
118 S.W.2d 281—^Morris v. Mary- 
land Casualty Co., Civ.App., 130 
S.W.2d 1080. 

51. Tex.—^Booth v. Texas Employ¬ 
ers* Ins. Ass’n, Com.App., 123 S.W. 
2d 322, reverslngr Texas Employers 
Ins. Ass*n v. -Booth, Civ.App., 118 
S.W.2d 281—^Federal Underwriters 
Exchangre v. Rigrsby, Civ.App., 130 
S.W.2d 1106, error dismlssed, judgr- 
ment correct. 

52 . xr.S.—^U. S. Shlppingr Board 
Emergrency Fleet Corporation v. 
Greenwald, aC.A.N.T., 16 F.2d 948 
—^Palmetto Fire Ins. Co, v. Beha, 
D.C.N.Y., 13 F.2d 600—Theoktlstou 
V. Panama R. Co., C.C.A.Canal 
Zone, 6 F.2d 116, certiorari denled 
Panama R. Co. v. Theoktlstou, 46 
S.Ct 26, 269 U.S. 669, 70 L.Ed. 
416 —^Panko v. Endlcott Johnson 
Corporation, D.CN.Y., 24 F.Supp. 
678. 

Ala.—Caine v. St. Louis & S. F. R 
Co., 95 So. 876, 209 Ala. 181, 32 A. 
L.R. 793. 

Cal,—Quongr Ham Wah Co. v. In¬ 
dustrlal Acc. Commlsslon of Call- 
fornla, 192 P. 1021, 184 Cal. 26, 12 
A.L.R. 1190, error dismlssed 41 S. 
Ct. 373, 266 U.S. 446, 65 L-Ed. 723 
—Wolf V. Gall, 168 P. 346, 32 CaJL 
App. 286, rehearin? denled 163 P. 
350, 82 CaLApp. 286. 
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D.C.—^Atklnson v. Atklnson, 82 F. 

2d 847, 66 App.D.C. 241. 

Fla.—^Hartford Accident & Indem- 
nlty Co. V. City of Thomasville, 
Ga., 130 So. 7, 100 Fla. 748. 

Ga.—Clark v. Baker, 196 S.E. 766. 
lowa—^Henriksen v. Crandic States, 
246 KW. 918, 216 lowa 643—Ras- 
tede V. Chicagro, St. P., M. & O. Ry. 
Co., 212 N.W. 761, 203 lowa 430. 
La.—Citizens’ Bank of Waynesboro, 
Ga., V. Hibernia Bank & Trust Co., 
140 So. 706, 19 LaApp. 461. 

Me.—^Prlngrle v. Gibson, 196 A. 696, 
135 Me. 297, rehearing' denled 197 
A. 653, 136 Me. 612. 

Mass.—^Armburgr v. Boston & M.^ R 

R, 177 N.E. 665, 276 Mass. 418, 80 

A.Li.R. 1408, certiorari grranted Bos¬ 
ton & M. R R V. Armburff, 62 S. 
Ct. 44, 284 U.S. 609, 76 L.Ed. 621, 
and afflrmed 62 S.Ct. 336, 286 U.S. 
334, 76 L.Ed. 729—Corkum v. 

Clark, 161 N.E. 912. 263 Mass. 378. 

Mich.—^Henkel v. Henkel, 276 N.W. 
622, 282 Mich. 473—Walton School 
of Commerce v. Stroud, 226 N.W. 
883, 248 Mich. 86. 

Mlss.—^Dlckerson v. Western Union 
Telegrraph Co.. 74 So. 779, 114 Miss. 
115. 

Mo.—^Rositzky v. Rositzky, 46 S.W.2d 
691, 329 Mo. 662—State ex rei. 
Freelingr v, National City Bank of 
Eansas City, 274 S.W. 946, 220 Mo. 
App. 474, transferred State of Okla- 
homa ex reL Freelingr v. National 
City Bank of Kansas City, Sup., 
267 S.W. 118—Jerome.P. Parker- 
Harris Co. v. Stephens, 224 S.W. 
1036, 206 Mo.App. 378. 

Mont.—^Mieyr v. Federal Surety Co. 
of Davenport, lowa, 34 P.2d 982, 

97 Mont. 603, certiorari grranted 
Clark V. Williard, 65 S.Ct 118, 293 
U.S. 646, 79 L.Bd. 650, afflrmed 66 

S. Ct. 366, 294 U.S. 211, 79 L.Ed. 866, 

98 A.L.R. 347. 

N.H.—Gray v. Gray, 174 A. 608, 87 
•N.H. 82, 94 A.L.R 1404. 

N.J.—^Bolmer v. Edsall, 106 A. 646, 90 
N.J.Eq^ 299—^Rybasack v. Travel- 
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in subdivision b of this section and in §§ 71, 72 fol- 
lowing, assume jurisdiction of transitory causes o£ 
action which arise under the laws of another 


21 C.J.g. 

state,whether they are founded on the statutes of 
such states54 or on the common law as recognized 
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ers Ins. Co., 190 A, 308, 15 N.J. 
Misc. 266. 

N.T.—Mertz v. Mertz, 3 N.B.2d 597, 
271 N.Y. 466, afflrming 285 N.T.S. 
690, 247 App.Div. 713, afllnning 284 
N.T.S. 83, 168 Miac. 86—^Moscow 
Flre Ins. Co, of Moscow, Russia, 
V. Bank of New York & Trust Co., 
294 N.Y.S. 648, 161 Misc. 903, af- 
flrmed 1 N.Y.S.2d 640, 253 App.Div. 
710, and 1 N.T.S.2d 641, 263 App. 
Div. 710, affirmed 3 N-T.S.2d 653, 
263 App.Div. 644—^Hood v. Quar- 
anty Trust Co. of New York, 274 
N.Y.S. 66, 163 Misc. 298, reversed 
on other grounds 278 N.Y.S. 294, 
243 App.Div. 470, affirmed 200 N. 
B. 66, 270 N.T. 17—In re Klllough’s 
Bstate. 266 N.T.S. 301, 148 Misc. 
73—Travelers* Ins. Co. v. Central 

R. Co. of New Jersey, 268 N.Y.S. 
85, 143 Misc. 689—Commonwealth 
of Pennsylvania, for Use of Beals, 
V. Beans, 249 N.T.S. 232. 189 Misc. 
785. 

N.C.—^Howard v. Howard, 168 S.B. 
101, 201 N.C. 674. 

Or.—Deardorf v. Idaho Nat. Har- 
vester Co., 177 P. 83, 90 Or. 425. 
R.I.—^Farrell v. Bmployers’ Liabili- 
ty Assur. Corporation, 168 A. 911, 
64 R.I. 18. 

Tex.—^Phillips v. Perue, 229 S.W. 849, 
111 Tex. 112—Companla Bancaria y 
de« Inversiones, S. A., v. Border 
Nat. Bank, Clv.App., 266 S.W. 699 
—Western Union Telegraph Co. v. 
Epley, Civ.App., 218 S.W, 628. 
Utah.—^U. S. Bond & Pinance Cor¬ 
poration V. National Building & 
Loan Ass’n of America, 17 P.2d 
238, 80 Utah 62, denying rehearing 
12 P.2d 768, 80 Utah 62. 

Va.—C. I. T. Corporation v. Guy, 196 

S. B. 659. 

Wis.—State v. Sorenson, 260 N.W. 
662, 218 Wis. 296—^Bernard v. Jen- 
nings, 244 N.W. 689, 209 Wis. 116 
—Ford, Bacon & Davis v. Tenninal 
Warehouse Co., 240 N.W. 796, 207 
Wis. 467, 81 A,L.R. 1127—E. L. 
Husting Co. V. Coca-Cola Co,, 216 
N.W. 833, 194 Wis. 311. 

16 C.J. p 778 note 52. 

l^agrlslatloiL is pamnunptlvely ter- 
xitoxlal only,* and confined to limits 
over which law-making power has 
jurisdiction.—^B. C. Warner Co. v. W. 
B. Foshay Co., C.C.A.Minn., 67 P.2d 
666, certiorari denied 52 S.Ct. 641, 
286 U.S. 658, 76 L.Bd. 1292. 

Nsoessity of physical preBeuco Ia 
state 

No state can create personal obli- 
gatlons agalnst persons who are not 
physically present withln its bound- 
arles, resldents there, nor bound td 
It by allegiance, except in case of 
acts done in the state by an agent 


—Siegrnxann v.-Meyer, C.C.A.N.T., 100 
P.2d 367. 

FnbUo polioy of a state has no 
extraterritorial operation xn respect 
of nonresidents.—Pennsylvania Co. 
for Insurance on Lives and Grant- 
ing Annuities v. United Railways of 
Havana & Regia Warehouses, D.C. 
Me., 26 F.Supp. 379. 

Statntoxy Ueas 

A landlord's lien created by state 
statute has no extraterritorial force. 
—Chlcago Title & Trust Co. v. Pox 
Theatres Corporation, C.C.A.N.T., 106 
F.2d 147. 

53. U.S.—James-Dickinson Farm 

Mortg. Co. V. Harry, 111., 47 S.Ct. 
308, 278 U.S. 119, 71 L.Bd. 569— 
Siegmann v. Meyer, C.C.A.N.Y,, 100 
P.2d 367—^Mosby v. Manhattan Oil 
Co., C.C.A.MO., 62 F.2d 364, 77 A.L. 
R. 1099, certiorari denied Manhat¬ 
tan Oil Co. V. Mosby, 52 S.Ct 131, 
284 U.S. 677, 76 L.Bd. 672. 

Cal.—Loranger v. Nadeau, 10 P.2d 63, 
216 Cal. 362, 84 A.L.R. 1264. 
Conn.—Slattery v. Hartford-Con- 

necticut Trust Co., 161 A. 79, 115 
Conn. 163—^Rellly v. Antonio Pepe 
Co., 143 A. 568, 108 Conn. 436— 
Commonwealth Fuel Co. v. McNeil, 
130 A. 794, 103 Conn. 390. 

Del.—Skillman v. Conner, Super., 193 
A. 663. 

Qa.—Clark v. Baker, 196 S.B. 750, 186 
Ga. 66. 

Mass.—^Universal Adjustmont Corpo¬ 
ration V. Midland Bank, Limited, 
of London, Bngland, 184 N.B, 162, 
281 Mass. 303, 87 A.L.R. 1407. 

Minn.—^Boright v. Chicngo, R. I. & 
P. R. Co., 230 N.W. 467, 180 Minn. 
62. 

Mo.—Burg V. ICnox, 67 S.W.2d 96, 334 
Mo. 329, transfcrred, App., 54 S. 
W.2d 797—^Austin v. Hough, App., 
10 S.W.2d 656. 

N.H.—Gray v. Gray, 174 A* 508, 87 
N.H. 82, 94 A,L.R. 1404. 

N.J.—^Masci V. Young, 162 A. 623, 
109 N.J.Law 453, 83 A.L.R. 869, af¬ 
flrming 167 A. 82, 9 N.J.Misc. 1137, 
and affirmed Young v. Masci, 53 S. 
Ct 699, 289 U.S. 268, 77 L.Bd. 1158, 
88 A.L.R. 170. 

N.T.—Silvermon v. Rappaport, 300 N. 
Y.S. 76, 166 Misc. 543—Ferguson 
V. Harder, 262 N.Y.S. 783, 141 Misc. 
466. 

N.C.—Wise V. Hollowell, 171 S.B. 82, 
206 N.C. 286. 

16 C.J. P 737 note 23, p 738 note 25. 
General rules of oomity sco infra $ 
546. 

Defeaduifs rlght to special vear- 
dlot as of right, if sued in the state 
under the laws of which the cause of 
action arose, is no objection to the 
maintenance of the action in anoth- 
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er state where defendant has the 
same right—Missouri, etc., R. Co. v. 
Kellerman, 87 S.W. 401, 39 Tex.Civ. 
App. 274. 

SnforceabUlty ia other States not a 
bar 

The mere fact that an action might 
ha ve been brought in some other 
States does not mean that it could 
not have been brought in the forum. 
—^Van Denhurgh v. Tungsten Reef 
Mines Co.. 63 P.2d 647, 48 Ariz. 540. 

plaintUT moy select the forum in 
which his claim to relief ahall be 
hoard.—^Roseman v. Pidelity & De- 
posit Co. of Maryland, 277 N.Y.S. 
471, 154 Misc. 320. 

Provlsional remedies 
A suitor can avail himself of the 
provlsional remedies appropriate to 
the action in the state where the 
•suit is brought.—Van Uorn v. Kit- 
titos County, 69 N.Y.S. 8S3, 28 Misc. 
333, affirmed 61 N.Y.S. 1150, 46 App. 
Div. 623. 

Sd. U.S.—XT. S. Shipping Board 

Kmergency Fleet Corporation v. 
Greenwald, aO.A.N.y., 16 F.2d 948. 
Ala.—Caine v. St. Louls & S. P. R. 
Co., 95 So. 876, 209 Ala. 181, 32 A. 
L.n. 793. 

pia.—llarlford Acc. & Indemnity Co. 
V, City of ThomasviUe, Ga., 130 So. 
7, 8, 100 Fla^ 748, citing Ooxpmi 
Juris. 

lown.—Bnfield v. Butler, 264 N.W. 
546, 221 lowa 6ir>. 

Mass.—New York Trust Co. v. Brew- 
ster, 134 N.B. 616, 241 Mass, 156 
—Oolder v. Golder, 126 N.B. 382, 
235 Ma.<»s. 76, 16 A.L R. 429 
Minn.—CJhubbuck v. Ilolloway, 234 
N.W. 314, 182 Minn. 225. reversed 
on other grounds Chubbuck v. Mln- 
ni'apoli.s, St. P. & S. S. M. Ry. Co., 
234 N.W. 868, 182 Minn. 225. 
Miss.—Rurkett v. Globe Indemnity 
Co., 181 So, 316, 182 Mi.s.s. 423. 

Mo,—Rositzky V. Rositzky, 46 S.W.2d 
691, 329 Mo. 662—Maurizi v. We.st- 
ern Coal & Mining Co., 11 S.W.2d 
268, 321 Mo. 378. 

N.Y.—Mertz V. Mertz. 3 N.K.2d 697. 
271 N.Y. 466. affirming 285 N.Y. 
S. 500, 247 713, affirming 

284 N.Y.S. 83, 15« Mi.sc. 86—Wlkoff 
V. llirschel, 249 N.Y.S. 69l>, 232 
App.Div. 193, affirmed and certilb*d 
QueHtions an.wered 179 N.K, 249, 
268 N.Y. 28—UickneU v. Ilood, 6 N. 
Y.S.2d 449. 168 Mise. 727. 

Okl.—Met^oubrey v. Pure Oil Co., 
66 P.2d 67, 60, 179 Okl. 344, quoting 
Corpus Juris. 

Vt,—Wellman v. Mead, 107 A. 396. 
93 Vt. 322. 

Va.—C. I, T. Corporation v. Guy* 196 
S,E. 669, 

15 C,J. p 778 note 53. 
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and enforced therem.®^ Laws of a foreign country 
also may in some cases be enforced.56 The general 
principle herein involved is applicable to a right of 
action given by the law of another state or country 
for a tort committed therein57* or on a contract 
which is implied in part or in whole under its 
laws, and to many other causes of action which 
are treated specifically in other tities of this work. 

Jurisdiction to hear and determine actions aris- 
ing under foreign laws is not affected by the ulti¬ 
mate question of whether plaintiff will be found en- 
titled to recover,59 

The enforcement by the courts of a state of caus¬ 
es of action arising under the laws of another state 
or of a foreign nation is ordinarily stated or recog- 
nized to be on the basis of comity,®® although ac- 
cording to some authorities rights arising under a 
foreign law are enforced because the rule requiring 
such enforcement is a part of the law of the for¬ 
um,5^ and for a general discussion of the existence 
and limitations of the doctrine of comity reference 
is made to Conflict of Laws § 3. 


§ 70 

In any event, the recognition of an obligation 
which arises under the law of another state or 
country is not regarded as giving the law of such 
state or country an extraterritorial application or 
effect®8 

b. Zixtent of, and Limitations on, Becognition 

(1) In general 

(2) Positive law of forum as limitation 

(3) Public policy of forum as limitation 

(4) Matters of procedure and remedies 

as limitations ^ 

(5) Restrictions imposed by foreign law 

(1) In General 

The circumstances In, and extent to, which causes of 
action arising under foreign laws wlll be enforced Ia 
determinable by the sovereignty In which enforcement 
Is sought. Plaintiff must plead and prove the foreign 
law under which he clalms, and that he had a cause 
of action thereunder in the state having such law. 

Except as determined by the full faith and credit 
requirement of the federal constitution, discussed 
in the CJ.S. title States § 9, the circumstances in, 


55. Mass.—Golder v. Golder, 126 K 
E. 382, 235 Mass. 76, 16 A.L.II. 429. 
N.T.—Commonwealth of Pennsylva- 
nla, for use of Beals, v. Beans, 
249 N.Y.S. 232, 139 Mlsc. 785. 

15 C.J. p 779 note 54. 

50i XJ.S.—EJvey v. Mexican Cent R. 
Co., Tex., 81 F. 294, 26 C.C.A. 407, 
38 L.R.A. 387. 

lowa,—Bradbury v. Ohlcagro, etc., R. 
Co.. 128 N.W. 1, 149 lowa 61, 69, 
40 L.R.A..N.S., 684, 

15 C.J. p 738 note 24, p 779 note 57. 

57. U.S.—Theoktistou v. Panama R. 
Co., C.C.A.Canal Zone, 6 F.2d 116, 
certiorari denied Panama R. Co. v. 
Theoktistou, 46 S.Ct. 25, 269 U.S. 
B69, 70 L.Ed. 416—Lauria v. R I. 
Du Pont De Nemours & Co., D.C. 
N.Y., 241 F. 687. 

IU.—^Wintersteen v, National Cooper- 
age & Woodenware Co., 197 N.R 
578; 361 111. 95. 

Kan.—Pool v. Day, 40 P.2d 396, 141 
Kan. 195. 

Minn.—Chubhuck v. Holloway, 234 N. 
W. 314, 182 Minn. 226, reversed on 
other grounds Chubbuck v. Minne- 
apolis, St P. & S. S. M. Ry. Co., 
234 N.W. 868, 182 Minn, 226. 

Miss.—Burkett v. Globe Indemnlty 
Co., 181 So. 316, 182 Miss. 423. 
N.Y.—^Loucks V. Steindard Oil Co. 
of New York. 120 N.R 198, 224 N. 
Y. 99, reversinsr 169 N.Y.S. 282. 
172 App.Div, 227, reversing 166 N. 
Y.S. 7. 92 Misc. 476—Heraog v. 
Stern, 265 N.Y.S. 72, 148 Misc. 26, 
reversed on other grounds 267 N. 
Y.S. 968, 240 App.Div. 881, reversed 
on other grounds 191 N.R 23, 264 
N.Y. 379, certiorari denied 55 S.Ct. 


112, 293 U.S. 697, 79 REd. 690—, 
Dewis V. Johnson, 233 N.Y.S. 648, j 
133 Misc. 777. 

Okl.—Miller v. Tennis, 282 P. 846, 
140 Okl. 185. 

Pa.—^Personal Flnance Co. of New 
York V. General Flnance Co., 3 A. 
2d 174, 133 Pa.Super. 582. 

16 C.J. p 779 note 68. 

58. Ark.—^Upson v. Robison, 17 S.W. 
2d 305, 179 Ark. 600. 

La.—Citlzens* Bank of Waynesboro, 
Ga., v. Hibernia Bank & Trust Co., 
140 So, 705, 19 La.App. 461. 

Aotloa for rent f^rom tenaat holding 
over 

Ark.—^Upson v. Robison, 17 S.W.2d 
806, 179 Ark. 600. 

Action on vtatntory boiul 

Fla-—^Hartford Accident & Indemni- 
ty Co. V. City of Thomasville, Ga., 
130 So. 7, 100 Fla. 748. 

N.Y.—Clark Plastering Co. v. Sea- 
board Surety Co., 182 N.R 71, 259 
N.Y. 424, 86 A.L.R. 846, reversing 
257 N.Y.S. 376, 236 App.Div. 444, 
and dlsmlssing appeal 267 N.Y.S. 
469, 236 App.Div. 449, reversing 260 
N.Y.S. 468, 237 App.Div. 274, mo- 
tion denied 260 N.Y.S. 973, 237 App. 
Dlv. 807, 

59. Pa.—Sdulre v. Fridenberg, 191 
A. 631, 126 Pa.Super. 508. 

80. Ga.—Clark v. Baker, 196 S.E. 
750, 186 Ga. 65. 

111 .—^Union Biidge & Constructlon 
Co. V. Industrial Commission, 122 
N.R 609, 287 111. 396—Stix, Baer 
& Fuller Co. v. Woesthaus Motor 
Co.. 1 N.R2d 796, 284 IU.App. 301. 

N.Y.—Moscow Pire Ins. Co. of Mos- 
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cow, Rusaia, v. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
263 App.Div. 710, and 1 N.Y.S.2d 
641, 253 App.Div. 710, affirmed 3 
N.y.S.2d 663, 263 App.Div. 644— 
Hood V. Quaranty Trust Co. of 
New York, 274 N.Y.S. 65, 158 Misd. 
298, reversed on other grounds 278 
N.Y.S. 294, 243 App.Div. 470, af- 
armed 200 N.R 55, 270 N.Y. 17— 
Roseman v. Fldelity & Deposit Co, 
of Maryland, 262 N.Y.S. 491, 146 
Misc. 632, modifled on other 
grounds 266 N.Y.S. 567, 148 Misc. 
132—^In re Honeyman, Sur., 192 N. 
Y.S. 910, 117 Misc. 653, affirmed 193 
N.Y.S. 936, 202 App.Div. 728. 
S.D.—Knittle v. Bllenhusch. 169 N.W. 
898, 38 S.D. 22. 

Tex.—Hicks v. Sias, CivA^pp., 102 S. 

W.2d 460, error refused. 

Wyo.—^Unlon Securltles Co. v. Adams, 
236 P. 613, 33 Wyo. 45. 50 A.L.R. 
23. 

General rules of comity see infra 9 
545. 

61. U.S,—Slegmann v, Meyer, C.C.A. 
N.Y., 100 F.2d 867. 

Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553. 135 Me. 512. 

N.H.—Gray v. Gray, 174 A. 508, 87 
N.H 82, 94 A.L.R. 1404. 

88. U.S.—Bradford Electric Llght 
Co. V. Clapper, N.H., 52 S.Ct. 571, 
286 U.S. 145, 76 L.Ed. 1026, 82 A. 
L.R. 696, reversing, C.C.A., 61 P. 
2d 992, appeal dlsmissed and cer¬ 
tiorari granted 52 S.Ct. 118, 284 U. 
S. 221, 76 REd. 254. 
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and extent to, which causes of action arising under 
the laws of other States or countries will be en- 
forced are detenninable by the particular sovereign- 
ty in which enforcement is sought.^3 Where the 
action sought to be enforced arose under a foreign 
statute, all provisions of the statute relating to 
rights and remedies will be considered by the court 
of the forum in determining whether it has jurisdic- 
tion of the action.®^ 

Pleading and proof. The statute of the state 
where the cause of action accrued should be set out 
in the declaration or complaint,®® and plaintiff must 
be prepared to show the law of the state under 
which he claims the right asserted by him,®® and 
that he had a cause of action which the courts of 
the state in which such cause of action accrued, 
under their view of the law at the time of such ac- 
crual, would have enforced.®*^ 


(2) Positive Law of Forum as Limitation 

The courts of a state will not enforce laws of an- 
other state or country which are repugnant to its own 
laws, or, under some authoritles, which are not simllar 
in character and purpose. 

The courts of a state will not enforcc laws of an- 
other state or country which are repugnant to its 
own laws.®® Under some authorities, the statute on 
which a foreign cause of action is bascd must be 
similar in character and purpose to a statute of the 
forum to warrant assumption of the action,®® but 
other authorities hold that dissimilarity between the 
law of a state or country where the cause of ac¬ 
tion arose and the law of the forum will not pre- 
vent enforcement of the cause of action unless the 
dissimilarity is so great as to amount to confiict or 
repugnancy.*^® The fact that the forum does not 
give a similar right has been hcld not to constitute 
such a dissimilarity,'^^ although there is authority 


es. ria.—^Hartford Accident & In- 
demnlty Co. v. City of Thomasville, 
Ga., 130 So. 7, 8, 100 Fla. 748, citing 
Corpus Jtirls. 

Ga.—Clark v. Baker, 196 S.B. 750, 186 
Ga. 65. 

IU.—^Wall V. Chesapeake & O. Ry. 
Co., 126 N.B. 20. 280 IlL 227. re- 
versing 210 IllApp. 136, error dia- 
mlssed 41 S.Ct. 402. 256 U.S. 126. 
66 L.Ed. 866—Stix, Baer & FuUer 
Co. V. Woesthaus Motor Co., 1 N.B. 
2d 796, 284 Ill.App. 301. 

Mo.—State ex rei. Weaver v. Mis- 
sourl Workmen*8 Compenaation 
Commlsslon, 96 S.W.2d 641. 

N.J.—^Polyckronos v. Polyckronos, 8 
A2d 266, 17 N.J.Misc. 260, 

N.T.—Merta v. Mertz, 3 N.E.2d 697, 
271 N.T. 466, affirming 285 N.T.S. 
690, 247 App.I>lv. 713, afflrming 

284 N.T.S. 83, 168 Mlsc. 86—Mos- 
cow Fire Ins. Co. of Moscow, Rus- 
sla, V. Bank of New York & Truat 
Co., 294 N.T.S. 648, 161 MUc. 903, 
afflrmed 1 N.T.S.2d 640, 263 App. 
Dlv. 710, and 1 N.T.S.2d 641, 263 
APP.D1V. 710, afflrmed 3 N.T.S,2d 
653, 253 App.Div. 644—^Adams v. 
DlOk, 170 N.T.S. 17, 103 Miae. 269. 
Tex.—Johnson v. Employers Llablli- 
ty Assur. Corporation, Civ.App., 
99 S.W.2d 979, error refuaed. 

16 C.J. p 780 note 65. 

Public pollcy of XTuitad States 
The extent to which foreign law 
wUl be enforced by the courts of a 
state Is determined by the public 
pollcy of the state, not that of the 
TTnited States.—^Moscow Fire Ins. Co. 
of Moscow, Russia, v. Bank of New i 
York & Trust Co., 294 N.T.S. 648, 161 
Miae. 903, afflrmed 1 N.Y.S.2'd 640, | 
253 App.Div. 710, and 1 N.Y.S.2d 641, 
258 App.Div. 710, afflrmed 3 N.Y.S.2d 
668, 253 App.Div. 644. 

•64i N.T.—Consolidated Copper Mines 
Corporation v. Nevada CousoUdat-^ 


ed Copper Co., 215 N.T.S. 265, 127 
Misc. 71. 

65. Ala.—Kahl v. Memphis, etc., R. 
Oo., 10 So. 661. 05 Ala. 337. 

16 C.J. p 781 note 82. 

66. N.T.—^Debevoise v. New York, 
€tc„ R. Co., 98 N.T. 377, 60 Am. 

R. 683. 

16 C.J. p 781 note 83. 

07. Mo.—^Farrar v. St. Louis, etc., R. 
Co., 130 S.W. 373, 149 Mo.App. 188. 

68. Cal.—^Alaska Packers’ Ass^n v. 
Industrial Accident Commission of 
Cahfomla, 34 P.2d 736, 1 Cal.2d 
260, afflrmed 65 S.Ct. 618, 294 U. 

S. 632, 79 L.Bd. 1044—Hudson v. 
Von Hamm, 259 P. 374, 85 Cal. 
Ai^p. 823. 

Comi.—Reilly v. Antonio Pepe Co., 
143 A. 668, 108 Conn. 436. 

Ga.—Clark v. Baker, 196 S.B. 750, 186 
Ga. 66—^Ulman, Magill & Jordan 
Woolen Co, v. Magill, 117 S.B. $67, 
165 Ga. 566, answers to ccrtificd 
questione conformed to 118 S.B. 
499, 30 Ga.App. 336—Shore Acres 
Propertles v. Morgan, 160 S.B. 706, 
44 GaApp. 128. 

111.—^Wall v. Chesapeake & O, Ry. 
Co., 126 N.B. 20, 290 IU. 227, re- 
veraixig 210 IU.App. 136, error dis- 
missed 41 S.Ct. 402, 256 U.S. 125, 
65 L.Bd. 856. 

lowa.—Strong v. Ohloago, etc., R. 

Co., 129 N.W. 321, 150 lowa 1. 
Kan.—^Pool v, Day, 40 P.2d 396, 141 
Kan. 195. 

Ky.—Cooperis Adm’r v. Lebus’ 
Adm^rs, 90 S.W.2d 38, 262 Ky. 245. 
Mlch.—^Mt. Ida School for Glrls v. 
Rood. 235 N.W, 227, 253 Mich. 482, 
74 AL.R. 1326. 

Mo.—^Austln V. Hough, App., 10 S.W. 
2d 655. 

N.J.—Polyckronos v. Polyckronos, 8 
A.2d 266, 17 N.J.Mi8C. 250. 

106 


Va—C. 1. T. Corporation v. Guy, 195 
S.B. 659. 170 Va. 16. 

15 C.J. p 73$ note 25, p 778 note 53, 
p 780 note $8. 

69. lowa—Morris v. Chiongo, eta, 

R. Co., 23 N.W. 143, 66 lowa 727, 
54 ATn.R. 39. 

Md.—Davis V. Rusicka, 183 A, 569, 
170 Md. 112. certiorari denied 56 

S. Ct. 943, 298 U.S. 671, 80 L.E<1 
1394. 

Tex.—B1 Paso & Junres Traction Co. 
V. Carruth, C<»m.App., 255 aw. 159, 
reversing B1 Paso Electric Ry. Co, 
V. Carruth, Civ.App.. 208 S.W. 984 
—Missouri. K. St T. R. Co. v. Kel- 
lerman, 87 S.W. 401, 39 Tex.Civ. 
App. 274. 

“Though the lex fori and lex loci 
. . . may in some features be dif¬ 
ferent, yot if both give the right 
of action for the wrong oomplained 
of, and the redress given the iniured 
party by the lex loci ... ia 
suoh as obtains and may be en- 
forccd in the lex fori, the difflerence 
in other teatures of the law of the 
reapeotive jurisdlctions do not con¬ 
stitute an insuperable barrior to the 
Jurisdiction of the forum.”—Southern 
l'ac. Co.,v. Allen, 106 S.W. 441, 444, 
48 Tex.Civ.App. 66. 

70. N.T.—^Loucks v. Standard Oil 
Co. of New York, 120 N.B. 198, 224 
N.T. 99. reversing 159 N.Y.a 282, 
172 App.Div. 227, reversing 156 N. 

T. S. 7, 92 Misc. 475—Wikoff v. 
Hirschel, 249 N.T.S. 690, 232 App. 
Div. 193, afflrmed and certifled 
questlons answered 179 N.B. 249, 
258 N.T. 28—Taynton v, Vollmer, 
271 N.T.S. 128, 161 Misc. 214, re- 
versed on other grounds 275 N.T. 
S. 284, 242 App.Div. 854. 

15 aj. p 780 note 71. 

71. N.T.—^Louoks v. Standard Oil 
Co. of New York, 120 N,B. 398, 224 



21 C.J.S. 


COUBTS 


to the coiitrary.'^2 

(3) Public .Policy of Forum as Limitation 

Courts wlll not assume Jurisdiction of actions arising 
under forelgn laws where enforcement thereof wouid be 
against the public policy of the forum, or, In other words 
against good morals» natural Justice, or the general 
Interests of the people of the forum; a mere dlfferenee 
between the lex loci and lex forum does not render en¬ 
forcement of the lex loci opposed to public policy. 
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The courts of a state will not assume jurisdiction 
of actions arising under the laws of another state 
or country where enforcement thereof wouid be 
against the public policy of the jurisdiction in which 
the action is brought,*^^ or, in other words, against 
good morals, natural justice, or the general inter¬ 
ests of the people of the forum,in which case 
only it is a basis for refusal to assume jurisdic- 


N.Y. 99, reverslng 169 N.Y.S. 282, 
172 App.Dlv. 227, reversing 166 N. 
Y.S. 7, 92 Mlsa 476—^Domres. v. 
Storms, 260 N.Y.S. 836, 236 App. 
Div. 630, reajgumexit and motion 
denied 261 N.Y.S. 1037, 288 App. 
Div. 766—^Wikoff v. Hlrschel, 249 
N.Y.S. 690, 232 App.Div. 198, af- 
flrmed and certifled questions an- 
swered 179 N.B. 249, 268 N.Y. 28 
—Taynton v. Voilmer, 271 N.Y.S. 
128, 161 Misc. 214, reversed on oth¬ 
er grounds 276 N.Y.S. 284, 242 App. 
Div. 864. 

72, Mo.—^Rosltzky v. Roaitsky, 46 S. 
W.2d 691, 329 Mo. 662. 

16 C.J. P 778 note 62 [a]. 

73 . U.S.—Mosby v. Manhattan 011 
Co., C.C.A.MO., 62 P.2d 864, 77 A. 
IaR. 1099, certiorari denied Man¬ 
hattan Oli Co. V. Mosby, 62 S.Ct. 
131, 284 U.S, 677, 76 L.Ed. 672—U. 
S. V. Bank of New York & Trust 
Co., D.C.N.Y., 10 F.Supp. 269, af- 
flrmed, C,C.A., 77 F.2d 866, cer¬ 
tiorari granted 66 S.Ct. 111, 296 
U.S. 658, 80 Li.Bd. 393, afflrmed 66 
S.Ct. 348, 296 U.S. 463, 80 L.Bd. 
831. and afflrmed, C.CA., U, S. v. 
President and Dlrectors of Man¬ 
hattan, 77 F.2d 881—^Laurla v. E. 
L Du Pont De Nemours & Co., D. 
C.N.Y., 241 F. 687. 

Ala.—Caine v. St Lioule & S. P. R. 
Co., 95 So. 876, 209 Ala. 181, 32 
A.L..R. 793. 

Colo.—Commercial Credit Co. v. Hig- 
bee, 20 P.2d 643, 92 Colo. 846. 
Conn.—^Reilly v. Antonio Pepe Co., 
143 A. 668, 108 Conn. 436. 

pia._^Hartford Accident & Indemnlty 

Co. V. City of Thomasvllle, Ga., 
130 So. 7, 8, 100 Fla. 748, citing 
Corpus juris. 

G-ji.—Clark v. Baker, 196 S,B. 760, 
186 Ga. 66. 

lowa.—Enfleld v. Butler, 264 N.W. 
646, 221 lowa 616—^Parmers' & 
Merchants’ Nat Bank of Fort 
Worth, Tex., v. Anderson, 260 N.W. 
214, 216 lowa 988. 

Kan.—^Pool v. Day, 40 P.2d 896, 141 
E^an. 196. 

Ky.—CoOper*s Adm*r v. Lebus* 
Adm’rs, 90 S.W.2d 33, 262 Ky. 246 
—Johnson v. Sauerman Bros., 49 
S.W.2d 331, 243 Ky. 687. 

Me.—Prlngle v. Gibson, 196 A, 696, 
136 Me. 297, rehearing denied 197 
A. 653, 136 Me. 612. 

Mass.—New York Trust Co. v, Brew- 
ster, 134 N.E. 616, 241 Mass. 155 


—Golder v. Golder, 126 N.B. 382, 
236 Mass. 76, 16 A.L.R. 429. 

Mich.—^Eskovlts v. Berger, 268 N.W. 
883, 276 Mich. 636—Mt Ida School 
for Girls v. Rood, 236 N.W. 227, 

263 Mich. 482, 74 A.L.R. 1325. 

Minn.—Chubbuck v. Holloway, 234 N. 

W. 314, 182 Minn. 226, reversed 
on other grounds Chubbuck v. Mln- 
neapolis. St P. & S. S. M. Ry. Co., 
234 N.W. 868, 182 Minn. 226. 

Mo.—^Austln V. Hough, App., 10 S. 
W.2d 666—Jerome P. Parker-Har- 
ris Co. V. Stephens, 224 S.W. 1036, 
206 Mo.App. 373. 

N.J.—Masci V. Young, 162 A. 623, 109 
N.J.Law 463, 83 A.Ii.R. 869, afflrm- 
ing 167 A. 82. 9 N.J.Mlsc. 1137, and 
afflrmed Young v. Masci, 68 S.Ct. 
699, 289 U.S. 253, 77 L.Ed. 1168, 
88 A.L.R. 170—^Polyckronos v. 
Polykronos, 8 A.2d 265, 17 N.J. 
Miae. 250. 

N.M.—^Wooley v. Shell Petroleum 
Corporation, 46 P.2d 927, 39 N.M. 
256. 

N.Y.—Herzog v. Stem, 191 N.B. 23, 

264 N.Y. 379, reversing 267 N.Y. 
S. 968, 240 App.Div. 881, revers¬ 
ing 266 N.Y.S, 72, 148 Misc. 26, and 
certiorari denied 65 S.Ct 112, 293 

U. S. 697. 79 Ii.Bd. 690—Vladlkav- 
kazsky Ry. Co. v. New York Trust 
Co., 189 N.E. 466, 263 N.Y. 369, 
afflrming 264 N.Y.S. 669, 238 App. 
Div. 581, and reargument denied 
191 N.B. 581, 264 N.Y. 695—Loucks 

V. StISLndard Oil Co. of New York, 

120 N.B. 198, 224 N.Y. 99, revers¬ 
ing 169 N.Y.S. 282, 172 App.Div. 
227, reversing 166 N.Y.S. 7, 92 

Misc. 475—^Hutchinson v. Ward, 86 
N.B. 390, 192 N.Y. 376, 127 Am.S.R. 
909, reversing 103 N.Y.S. 1129, 118 
App.Div. 910—^WikofC v. Hirschel, 
249 N.Y.S. 690, 232 App.Div. 193, 
afflrmed and certifled questions an- 
swered 179 N.B. 249, 268 N.Y. 28 
—Blcknell v. Hood, 6 N.Y.S.2d 449, 
168 Misc. 727—Silverman v. Rap- 
paport 800 N.Y.S. 76, 166 Misc. 643 
—^Moscow Pire Ins. Co. of Moscow, 
Russia V, Bank of New York & 
Trust Co., 294 N.Y.S. 648, 161 Misc. 
903, afflrmed 1 N.Y.S.2d. 640, 263 
App.Div. 710, and 1 N.Y.S.2d 641, 
263 App.Div. 710, afflrmed 8 N.Y. 
S.2d 663, 263 App.Div. 644—^Mertz 
V. Mertz, 284 N.Y.S. 83, 168 Misc. 
85, afflrmed 285 N.Y.S. 590, 247 
App.Div. * 713, EUflrmed 3 N.B.2d 
697, 271 N.Y. 466—^In re Klllough*s 
Bstate, 266 N.Y.S. 301, 148 Misc. 73 
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—^Perguson v. Harder, 262 N.Y.S. 
783, 141 Misc. 466—^People, on Com- 
plalnt of Kay v. Kay, 262 N.Y.S. 
618, 141 Misc. 674—Clough v. Gar- 
dlner, 182 N.Y.S. 803, 111 Misc, 244, 
afflrmed 184 N.Y.S. 914, 194 App. 
Div. 923. 

N.C.—Wise V. Hollowell, 171 S.B. 82, 
205 N.C. 286. 

Okl.—Miller v. Tennis, 282 P. 346, 
140 Okl. 185. 

Pa—^Personal Pinance Co. of New 
York V. General Pinance Co., 3 A. 
2d 174, 133 PaSuper. 582—^In re 
Bundy’s Bstate, 21 Brie Co. 238. 

Tex.—Johnson v. Bmployers Liabill- 
ty Assur. Corporation, Clv.App., 99 
S.W.2d 979, error refused. 

Vt—Wellman v. Mead, 107 A. 396, 93 
Vt 822. 

Va—C. I. T. Corporation v. Guy, 196 
S.B. 659, 170 Va 16. 

Wyo.—^Union Securi cies Co. v. , 

Adams, 286 P. 513, 33 Wyo. 46, 60 
A.L.R. 23. 

16 C.J. p 780 note 69. 

Fartioular actions agiUnst pubUo pol- 
icy 

(1) Action to enforce laws of for¬ 
elgn government conflscatlng proper- 
ty located in the forum. 

U.S.—U. S. V. Belmont, C.C.A.N.Y., 
86 P.2d 642, certiorari granted 67 
S.Ct 313, 299 U.S. 637, 81 L.Bd. 
396, motion denied 57 S.Ct 605, 300 
U.S. 641, 81 L.Bd. 856, reversed on 
other grounds 67 S.Ct 758, 301 U. 
S. 324, 81 L.Ed, 1134. 

N.Y.—^Moscow Pire Ins. Co. of Mos¬ 
cow, Russia V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903. afflrmed 1 N.Y.S.2d 640. 
253 App.Div. 710, and 1 N.Y,S.2d 
641, 253 App.Div. 641, afflrmed 3 N. 
Y.S.2d 663, 263 App.Div. 644. 

(2) Action affecting the internal 
management of the affalrs of the 
state in which the cause arose.— 
Roseman v. Pldellty & Deposit Co. of 
Maryland, 262 N.Y.S. 491, 146 Misc. 
632, modified on other grounds 265 N. 
Y.S. 557, 148 Mlsa 132. 

Enforcement in federal courts see 

the C.J.S. titie Federal Courts 5 
26,' also 15 C.J. p 780 note 70. 

74. U.S.—Theoktistou v. Panama R. 
Co., C.C.A.Canal Zone,' 6 F.2d 116, 
certiorari denied Panama R. Co. v. 
Theoktistou. 46 S.Ct 25. 269 U.S. 
669, 70 L.Bd. 416. 

Cal.—Loranger v. Nadeau, 10 P.2d 63, 
215 CaL 362, 84 A.L.R. 1264. 
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tion.'^5 It does not mean merely sound or good pol- 
icyJ® Such policy is to be found in the constitu- 
tion, statuteSj and judicial decisions of the state.^*^ 
The mere fact that a right of action given by the 
law of another state or country differs from that giv- 
en by the forum, or that the forum does not give 
a similar right or remedy, does not render its en- 
forcement opposed to public policy;"^® if the lex 
fori and the lex loci delicti are of the same char¬ 
acter or concur in holding that an act is the subject 
of legal redress, assumption of jurisdiction is 
strongly, if not, conclusively shown not to be against 
the puWic policy of the state where the action is 

brought.79 
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(4) Matters of Procedure and Remedies as 
Limitations 

The courts of a state wfll not assume Jurtsdiction of 
an action under the laws of another jurisdiction when the 
judicial procedure of the forum is inadequate to do 
complete or substantiai justice; nor can they enforce 
specfal statutory remedies provided by other jurisdic- 
tions. 

The courts of a state will not take jurisdiction of 
an action arising under the laws of another juris¬ 
diction when the judicial procedure of the forum 
is inadequate to do complete or substantiai justice 
in the case.®^ So spccial statutory remedies for the 
invasion of a recognized right, which is protected 


Colo.—Commercial Credit Co. v, Hlg’- 
bee, 20 P.2d 543, 92 Colo. 346, 

Conn.—Slattery v. Hartford-Connec- 
tlcut Trust Co., 161 A. 79, 116 
Conn. 163. 

Fla.—^Hartford Accident & Indemnity 
Co. V. City of Thomasville, Ga., 130 
So. 7, 3, 100 Fla. 748, citlng Corpus 
Xurls. 

111.—^Wall V. Chesapeake & O. Ry. 
Co., 126 lSr,B. 20. 290 111. 227, re- 
verslng 210 111.App. 136, error dis- 
missed 41 S.Ct. 402, 266 U.S. 126, 
66 L.Ed. 866. 

Kan.—Pool v. Bay, 40 P,2d 396, 141 

• Kan. 196. 

Ky.—Johnson v. Sauerman Bros., 39 
S.W.2d 331, 243 Ky. 587. 

Me.—^Pringle v. Gibson, 195 A. 696, 
136 Me. 297, rehearing denied 197 
A. 553, 136 Me. 612. 

Mo.—Jerome P. Parker-Harris Co. v. 
Stephens, 224 S.W. 1036, 206 Mo. 
App. 373. 

N.T.—^Moscow Fire Ins. Co. of Mos- 
cow, Russia, v. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
253 App.Div. 710, and 1 N.Y.S.2d 
641, 263 App.Dlv. 710, affirmed 3 
N.Y.S.2d 663, 263 App.Div. 644. 

Okl.—^Miller v, Tennis, 282 P. 346, 
140 Okl. 185. 

Ya.—C. I. T. Corporation v, Guy, 195 
S.B, 659, 170 Va. 16. 

Wyo.—^Union Securltles Co. v. Adams, 
236 P. 613, 33 Wyo. 45, 60 A.L.R. 
23. 

16 C.J. p 778 note 68. 

75. U.S.--Curtis v. Campbell, C.C.A. 
Pa., 76 F.2d 84, certiorari denied 
65 S.Ct. 649, 296 U.S. 737, 79 L.Ed. 
1686—^Lauria v. B. I. Du Pont De 
Nemours & Co., D.C.N.Y., 241 P. 
687. 

Conn.—^Broderick v. McGulre, 174 A. 
314, 119 Conn. 83. 94 A.L.R. 890. 

Del.—Sklllman v. Conner, Super., 193 
A. 663. 

Me.—^Pringle v. Gibson, 196 A. 696, 
135 Me. 297, rchearlng denied* 197 
A. 568, 135 Me. 512. 

N.Y.—Shannon v. Irving Trust Co., 
9 N.B.2d 792, 276 N.Y. 96. affirmlng 
286 N.Y.S. 478, 246 App.Div. 280. 


S.O.—Rauton v. Pullman Co., 191 S. 

TO. 416, 183 S.C. 495. 

Tenn.—Brown v. Hagan, 14 Tcnn. 
App. 261. 

VI.—Brown v. Perry, 156 A. 910, 104 
Vt. 66. 

15 C.J. p 738 note 25. 

7a Mlnn.—Chubbucfc r. Holloway, 
234 N.W. 314, 182 Minn. 225. re- 
versed on other grounds Chubbuck 

V. MlnneapoUs, St. P. & S. S. M. 
Ry. Co., 234 N.W. 808, 182 Minn. 
225. 

77. Del.—Skillman v. Conner, Super., 
193 A. 663. 

IU,—Ralsor v. Chicago, etc., R. Co,, 
117 111,App. 488, affirmed 74 N.R 
69, 216 IU. 47, 106 Am.S.R. 153, 2 
Ann.Cas. 802. 

Minn.—Chubbuck v. Holloway, 234 N. 

W. 314, 182 Minn. 225, reversed on 
other grounds Chubbuck v. Mln- 
ncapolis, St. P. & S. S. M. Uy. Co., 
234 N.W. 868, 182 Minn. 225. 

N.M.—^Woolcy V. Shell Petroleum 
Corporation, 45 P.2d 927, 39 N. 
M. 256. 

N.Y.—Taynton v. Vollmer, 271 N.Y. 
S. 128, 161 Mlsc. 214, reversed on 
other grounds 275 N.Y.S. 284, 242 
App.Div. 854. 

78. U.S.—Curtis v. Campbell. C.C.A. 
Pa., 76 F.2d 84, certiorari denied 65 
S.Ct. 649, 296 U.S. 737, 79 L.Kd. 
1685—Mosby v. Manhattan Oil Co., 

C. C.A.MO., 62 F.2d 364, 77 A.L.R. 
1099, certiorari denied Manhattan 
Oil Co. v. Mosby, 62 S.Ct. 131, 284 
U.S. 677, 76 L.Ed. 572—Lauria v. 
B. I. Du Pont De Nemours & Co., 

D. C.N.Y., 241 F. 687. 

Conn.—^Broderick v. McGuire, 174 A. 
314, 119 Conn. 83, 94 A.L.R. 890— 
Rellly V. Antonio Pepe Co., 143 A. 
668 , 108 Conn. 436. 

•DeL—Skillman v. Conner, Super., 193 
A. 563. 

Ind.—Hennlng v. Hili, 141 N.B. 66, 
80 Ind.App. 363- 

Me.—Pringle v. Gibson, 195 A. 695, 
136 Me. 297, rehearlng denied 197 
A. 553, 135 Me. 512. 

Mass.—Walsh v. New York & N, B, 
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R. Co.. 36 N.B. 584. 160 Mass. 571, 
39 Am.S.R. 514. 

Minn.—Chubbuck v. Holloway. 234 
N.W. 314. 182 Minn, 225. reversed 
on other grounds Chubbuck v. Min- 
neapolia, St. l\ & S. S. M. Ry. Co., 
234 N.W. 868. 182 Minn. 225. 

Mo.—Burg V. Knox. 67 S.W.2d 96. 
334 Mo. 329, transferred. App., 54 

S. W.2d 797. 

N.Y.—Commonwealth of Pennsylva- 
nla. for use of BeaLs v. Heans, 249 
N.Y.S. 232, 139 Misc. 785. 

N.C.—Howard v. Howard, 158 S.E. 
101, 201 N.C. 574. 

Okl.—Miller V. Tennis, 282 P. 345, 
140 Okl. 185. 

S.C.—Rauton v. I^ullman Co., 191 S. 

B. 416, 183 S.a 495. 

Tenn.—Urown v, Hagan, 14 Tenn. 
App. 251. 

Vt.—Brown v, Perry, 156 A. 910, 
104 Vt. 66. 

79, Mass.—New York Trust Co. v. 
Brewster, 134 N.B. 610. 241 Mass. 
155. 

Tex,—Southern Pac. R. Co, v. Allen, 
106 S.W. 441, 48 Tex.Civ.App. 6$. 

80. U.S.—Lauria v. B. I. Du Pont 
De Nemours & Co., D.C.N.Y., 241 
F. 687. 

i Cal.—lioranger v, Nadeau, lf> P.2d 
63, 215 Cal. 362, 84 A.I-.R. 1264. 
FI«u—Hartford Accident & Indemni¬ 
ty Co. V. City of Thomuavllle, Gau, 
130 So, 7, 8, 100 PMa. 748, citing 
Corpus Juxis. 

Mas.M.—New York Trust Co. v. Brew- 
sler, 134 N.B. 616. 241 Maaa. 155. 
Minn.—Chubbuck v. Holloway, 234 N. 
W. 314, 182 Minn. 225, reversed on 
other ground» Chubbuck v. Min- 
neapolis, St. P. & S. S. M. Ry. Co., 
234 N.W. 868. 182 Minn. 226. 

MiHS,—Burkett v. Globe Indemnity 
Co., 181 So. 316, 182 Mlss. 423. 
N.J.—Masci V. Young, 162 A. 623. 109 
N.J.Law 463, 83 A.L.H. 869, affirm- 
ing 157 A. 82, 9 N.J.Miac. 1137, and 
affirmed Young v. Masci, 53 S.Ct 
699, 289 U.S. 253, 77 L.KId. 1168, 
$8 A.L.R. 170. 

N.Y.—Wikoir V, Hirschol, 249 N.Y.S. 
690, 232 App.Div. 193, affirmed and 
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elscwhcre in other ways, cannot be enfofced by the 
courts of another state.«i However, the mere fact 
that the remedy available in the forum is not as 
complete as that in the state where the wrong oc- 
curred has been held not to justify a refusal to 
take jurisdiction.S2 

(5) Restrictions Imposed by Foreign Law 

Although there Is contrary authorlty, the welght of 
authority seems to be that an action arislng under the 
laws of one state wlll be entertalned in another state 
oniy on the terms permitted by such laws. There Is 
authority both afflrmlng and denying that a statute per- 
mitting an action onIy in the state In which it arose wiil 
be enforced in other States. Courts of other States need 
not recognize legislation intended to operate oniy locally. 

While compliance with statutory requirements 
imposed by the state.under whose laws the cause 
of action arose has been held not a prerequisite 
to enforcement of the action in another state,23 
however, the mere -fact that sjtatutes of the state 
in which the cause of action arose provide for sus- 
pension of execution for a limited time does not 
preclude adjudication of the action in other 
States;*^ and the fact that the state in which the 
•cause of action arose will not enforce against its 
own residents like causes of action arising in other 
States has been held immateriai as regards whether 
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other States will enforce the action against their 
residents.®^ 

Statutory limitation of place for bringing action. 
It has been held that a statute creating a right of 
action may impose the condition that an action 
thereon shall be brought in the courts of the state 
and not elsewhere,®® and that such a provision will 
preclude an action on such right of action in any 
other state.27 However, the weight of authority is 
that the legislature of a state cannot deny to one 
having a transitory cause of action originating in 
that state under one of its statutes the right to ap- 
peal to the courts of another state for the enforce¬ 
ment thereof.22 

Local causes of action. Courts of other States 
are not required to recognize a statute intended by 
the enacting legislature to be oniy local in its Op- 
eration.23 

§ 71. PenalLaws 

Courts will not enforce penai laws of other States 
or countries. This rule has been held appllcable to pen- 
aities imposed for the benefit of private indfviduals, but 
according to another view applles oniy to penaltles by or 
on behalf of the state or a subdivislon thereof as a 
punishment for violation of publlc or criminal law. 

It is a well established general rule that the courts 
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certifled guestlons answered 179 N. 
E. 249, 258 N.Y. 28. 

16 C.J. p 780 note 67. 

81. U.S.—Esteves v. Lykes Bros. S. 
S. Co., C.C.A.Tex„ 74 F.2d 364, 
certiorari denled Lykes Bros. S. S. 
Co. V. Esteves, 65 S.Ct. 830, 295 U. 
S. 751, 79 L.Ed. 1695. 

111.—Smith V. Kastor, 195 Ill.App. 
458, followed in Buell v. Kastor, 
195 Ill.App. 464. 

Miss.—McArthur v. Maryland Cas- 
ualty Co., 186 So. 305, 120 A.L.R. 
846. 

N.Y.—Hartford Accident & Indemnl- 
ty Co. V. Chartrand, 204 N.Y.S. 791, 
209 App.DIv. 352, reversed on oth¬ 
er ^rounds 145 N.E. 274, 239 N.Y. 
36—Consolidated Copper Mines 
Corporation v. Nevada Consolidat¬ 
ed Copper Co., 215 N.Y.S. 266, 127 
Misc. 71. 

'Tenn.—^U. S. Oypsum Co. v. Ameri¬ 
can Surety Co., 34 Tenn.App. 867 
—Livingston v. U. S. Flre Ins. Co., 
7 Tenn.App. 230. 

15 C..T. p 781 note 76. 

Azbitratlon 

Ohio.—Shafer v. Metro-Goldwyn- 
Mayer Dlstributingr Corporation, 
172 N.E. 689, 36 Ohio App. 31. 

82. lowa,—Armbruster v. Chicago, R. 
I. & P. R. Co., 147 N.W. 337, 166 
lowa 166. 

•83. U.S—EI Paso & N. E. R. Co. v. 
GutSerrez, U S.Ct 21; 215 U.S. 87, 


54 L.Ed. 106, afflrmingr 117 S.W. 
426, 102 Tex. 378. 

Cal.—^Ryan v. North Alaska Salmon 
Co., 95 P. 862, 163 Cal. 438. ' 
N.Y.—Apfelherff v. Lax. 174 N.E. 769, 
255 N.Y, 377, reversingr 245 N.Y.S. 
729, 230 App.Dlv. 865. 

Absence of cause of action in lex 
loci see infra § 545. 

Aotlon tn. equlty 

Where the lex loci provides oniy 
for an action in equlty on a par- 
ticular type of cause of action, oniy 
a suit in equity, not an action at 
law, may be malntained thereon In 
the forum.—^Farrell v. Employers* 
Liahility Assur. Corporation, 168 A, 
911, 64 R.I. 18. 

Notloe and deanand 

Where % statute requires notlce 
and demand, a court of another state 
cannot allow a recovery thereunder 
wlthout a showlng of compliance 
with such requiremer ts.—^B1 Paso & 
N. E. R. Co. V. Guticrr^z, 30 S.Ct 
21, 215 U.S. 87, 54 L.Ed. 106, affirm- 
ing 117 S.W. 426, 102 Tex. 378. 
Contra Apfelberg v. Lax, 174 N. 
E. 769, 256 17.Y. 377, reverslng 245 
N.Y.S. 729, 230 App.Div. 865. 

84. Mass.—^New York Trust Co. v. 
Brewster, 134 N.B. 616, 241 Mass. 
165. 

85. Conn.—^Broderlck v. McGulre, 
174 A. 314, 119 Conn. 83, 94 A.L.R. 
890. 


86 . Mo.—Lessenden v. Missourl Pac. 
R. Co., 142 S.W. 832, 238 Mo. 247. 

16 C.J. p 781 note 77. 

87. U.S.—Coyne v. Southern’ Pacific 
Co., C.C.Utah, 165 P. 683. 

15 C.J. p 781 note 78, 

88 . Ga.--SIaton v. Hali, 158 S.E. 
747, 172 Ga. 675, appeal dismlssed 
Clemmons v. Hali, 52 S.Ct 5, 284 
U.S. 691, 76 L.Ed. 683. 

Minn.—State v. Distriet Court, Hen- 
nepin County, 168 N.W. 589, 140 
Minn. 494, 1 A.L.R. 146. 

15 C.J. p 781 note 79. 

Nonresldeiit 

A state cannot compel a nonresl- 
dent to hring suit oniy withln its 
courts for personal injuries suffered 
in the state.—Atehison, T, & S. P. 
R. Co. V. Mills, 116 S.W. 862, 63 Tex. 
Civ.App. 369—^Atehison, T. & S. P. R. 
Co. v. Sowers, Tex.Clv.App., 99 S.W. 
190. 

Solloltatlon of bnsiness la another 
state 

Courts will not decline to entertain 
action of transitory nature arislng in 
a foreign state, brought by Citizen of 
such state, merely because statute 
of foreign state prohlbits sollcltatlon 
of buslness of prosecuting such ac- 
tlons wlthout state.—^Hovel v. Mln- 
neapolis & St. L. Ry. Co., 206 N.W. 
710, 165 Minn. 449. 

89. Va.—C. I. T. Corporation v, Guy, 
196 S.E. 659,'170 Va. 16. 
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of one state will not enforce the penal laws of an- 
other state,90 or of a foreign country.91 some 
cases, this rule has been considered applicable to 
penalties imposed for the benefit of individuals 
whose private rights have been infringed.99 How- 
ever, a number of cases hold that the rule applies 
only to statutes imposing penalties recoverable by 
or on behalf of the state or some politica! subdi- 
vision thereof, as a punishment for some violation 
of public or criminal law,»» and that the mere fact 
that a statute was passed as a penal one or as a po- 
lice regulation does not neccssarily preclude the en- 
forcement in another state of a purely private right 
conferred thereby.o^ 

How character of statute determined. It has 


21 aj.s. 

been considered that it is for the courts of the for¬ 
um to determine whether a statute is penal in its 
nature so as to prevent its enforcement in a foreign 
jurisdiction, or whether it merely provides for the 
enforcement of private statutory rights of a transi- 
tory nature.95 Qn the other hand, it has also been 
held that, where the supreme court of a state has 
decided that a liability imposed by a statute of such 
state is a penal liability, such liability will not be 
enforced in another state.95 

§ 72. Revenue Laws 

Ordfnaril/, a state oourt will not enforce the revenite 
laws of another state or country. 
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90l TT.S.—James-Dlckinson Farm 
■ Mortg. Co. V. Harry, 47 S.Ct. 808, 
273 XJ.S. 119, 71 Li.Ed. 669—The 
Vestris, D.C.N.T., 63 F.2<1 847— 
Laurla v. B. I. Du Pont De Ne¬ 
mours & Co., D.C.N.T., 241 F. 687- 
Conn.—Rellly v. Antonio Pepe Co.. 

143 A, 568, 108 Conn. 436. 

Oa.—Sherman & Sons Co. v. Bittlng, 
106 S.B, 848, 26 Ga.App. 299. 

ni._Orlnestaff v. New York Central 

B. R, 263 I11.APP. 689. 

Mass.— B. S. Parks Shellac Co. v. 
Harrls, 129 N.B. 617, 237 Mass. 
312. 

.People of State of New York 
V. Coe Mfg. Co., 172 A. 198, 112 N. 
J.Law 636, afflrming 163 A. 872, 
10 N.J.Mlsc. 1161, and certiorari 
denled Coe Mfg. Co. v. People of 
State of New York, 66 S.Ct. 89, 293 
TT.S. 676, 79 L.Ed. 674—^Mascl v. 
Young, 162 A, 623, 109 N.J.Law 463, 
83 A-L.R 869, afflrming 167 A. 
82, 9 N.J.Mlsc. 1187, and affirmed 
Young V. Masci, 68 S.Ct 699, 289 
TT.S. 263, 77 L.Ed.. 1168, 88 A.L.R. 
170—Kennealy v. Leary, 61 A. 475, 
67 N.J.Law 436. 

N.Y.—^In re Cohen*s Will, 298 N.Y.S. 
868, 164 Misc. 98, afflrmed 2 N.Y.S. 
2d 764, 264 App.Div. 671, afflrmed 
16 N.E.2d 111, 278 N.Y. 684—Mos- 
cow Fire Ins. Co. of Moscow, Rus- 
sla V. Bank of New York & Trust 
Co.,' 294 N.Y.S. 648, 161 Mlsc. 903, 
afflrmed 1 N.Y.S.2d 640, 253 App. 
Div. 710, and 1 N.Y.S.2d 641, 263 
App.Div. 710, afflrmed 3 N.Y.S. 2d 
653, 263 App.Div. 644—Ferguson v. 
Harder, 262 N.Y.S. 783, 141 Mlsc. 
466—^In re Engers Estate, 250 N.Y. 
S. 643. 140 Mlsc. 276. 

N.C.—Rodwell V. Camel City Cpach 
Co., 171 S.E. 100, 206 N.C. 292. 
Pa.—Neshlt v. Clark, 116 A, 404. 272 
Pa. 161, 26 A.L.R. 1406, certiorari 
denled 42 S.Ct 273. 268 TT.S. 621, 
66 L.EdL 796—^North American 
Pro Vision Co. v. Millax, 86 Pa. 
Super. 265. 

Tenn.—^Livingston v. U. S. Fire Ins. 
Co., 7 TenmApp. 280. 


Vt.—Brown v. Perry, 166 A. 910, 104 
Vt 66—^Wellman v. Mead, 107 A. 
396, 93 Vt. 322. 

VV.Va.—Stevens v. Brown, 20 W. 
Va. 460. 

16 C.J. p 781 note 86. 

91. N.Y.—^Moscow Fire Ins. Co. of 
Moscow, Russla v. Bank of New 
York & Trust Co., 294 N.Y.S. 648, 
161 Mlsc. 903, afflrmed 1 N.y.S.2d 
640, 263 App.Div. 710, and 1 N.Y.S. 
2d 641, 263 App.Div. 710, afflrmed 
3 N.Y.S.2d 663, 253 App.Div. 644. 

16 C.J. p 781 note 86. 

92 . N.Y.—Consolidated Copper Mines 
Corporation v. Nevada Consolidat¬ 
ed Copper Co., 215 N.Y.S, 266, 127 
Mlsc, 71. 

Tex.—Clay v. Atehison, T, & S. F. 
Ry. Co., Civ.App., 201 S.W. 1072, 
afflrmed, Com.App., 228 S.W. 907. 

15 C.J. p 782 note 89. 

FarticTaar penalties 

(1) Punltive damages for willful 
and wanton injuries.—Grlnestaa v. 
New York Central R. R., 263 111. 
App. 589. 

<2) Penaity against Insurance com- 
panios unsuccessfui on the trial and 
appeal of actions on policlcs.—Liv- 
ingston V. U. S, Fire Ins. Co., 7 Tenn. 
App. 230. 

93. XJ.S.—Abercromble v. United 
Llght 6b Power Co., D.C.Md. 7 F. 
Supp. 530. 

Ga.—Sherman & Sons Co. v. Bitting, 
106 S.E. 848, 26 Ga.App. 299. 

Mo.—Coryell v. Atehison, T. & S. P. 

Ry. Co., 201 S.W. 77, 273 Mo. 361. 
N.Y.—Loucks V. Standard Oil Co. of 
New York, 120 N.B. 198, 224 N.Y. 
99, reverslng 169 N.Y.S. 282, 172 
App.Div. 227, revorsing 166 N.Y.S. 
7, 92 Misc. 475. 

16 C.J. p 782 note 90. \ 

Meonlng In pxivats International 

law as test.—^Roseman v. Fidelity & 
Deposlt Co. of Maryland, 265 N.Y. 
S. 667, 148 Misc, 132, modlfying 262 
N.Y.S. 491, 146 Misc. 632. 
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94. U.S.—Abercromble v. United 

Light & Power Co., D.C.Md., 7 P. 
Supp. 530. 

Ga.—Sherman & Sons Co. v. Bitting, 
105 S.E. 848, 26 Ga.App. 299. 

111.—Soe Craig v. Yazoo & M, V, Ry, 
Co., 209 in.App. 699. 

Mo.—Coryell v. Atehison. T. & S. 
P. Ry. Co., 201 S.W. 77, 273 Mo. 
361. 

16 C.J. P 732 note 91. 

“[The! Question whether a stat¬ 
ute of one state which in some aa- 
speets may bo called penal is a penal 
law in the International sense, so 
that it cannot be enforced in the 
courts of another state, depends up- 
on the question whether its purpose' 
is to punish an offense against the 
public justice of the state, or to af- 
ford a privato rifinedy to a person 
injured by tho wrongful act.”—Well- 
man v. Mead, 107 A. 396. 398, 93 Vt 
322—16 C.J. p 782 noto 91. 

Punltive damages 
A statute ia not a penal statute, 
so as not to b« ontitled to enforce¬ 
ment by the courts of another state, 
merely boeause it awards punitive 
damages as the measure of the lia¬ 
bility of tho wrongdo«*r.—James- 
Dickinson Farm Mortg. Co. v. Harry, 
IH„ 47 aCt. 308, 273 U.S. 119, 71 L. 
Bd. 660—16 O.J. p 782 note 91 [ej, 
Aetion to recover reat from a ten- 
ant holding over ia not penal in its 
nature so as to prevent the courts of 
other «States from assuming juris¬ 
diction thereof.—Upson v. Robison, 

17 S.W.2d 305, 179 Ark. 600. 

95. N.H.—Hi» V. Boston, etc., R 
Oo,. 89 A. 482, 77 N.H. 151, Ann. 
Cas.l914C 714. 

N.Y. —Loucks V, Standard Oil. Co., 
166 N.Y.a 7, 93 Misc. 475, reversed 
on other grounds 169 N.Y.S. 282, 
172 App.Div. 227. 

96. Pa.—Commercial Nat. Bank v. 
Kirk. 71 A. 1086, 222 Pa. 567, 128 
Am.aR 823. 

15 C.J. p 783 note 97. 
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As a general nile, a state court will not enforce 
the revenue laws of another state or country.97 
Thus, it has been considered that an action cannot 
be maintained in one state for a tax imposed under 
the law of another state.^» However, it has been 


§ 73 

held that a court of probate will not refuse to direct 
a just and equitable administration of an estate' 
within its jurisdiction merely because such direction 
will resuit in the enforcement of revenue laws of 
another state.^9 


5. JlTBISDICTION OP THE PeBSOH 


§ 73. In General 

Generally speaking, Jurisdiction of the parties Is es- 
eentlal to a court's power to determine a legal con- 
troversy and jurisdiction of the person Is absolutely 
necessary In personal actions. Such Jurisdiction Is ob- 
tainable only as to persons subject to the territoriai Ju- 
rJsdiction of the court and, conversely, may attach as to 
ali such persons. 

Jurisdiction of the parties is in general essen- 
tial to the power of a court to determine a legal 
controversy,! and, in actions affecting purely per¬ 
sonal rights, jurisdiction of the person is abso¬ 
lutely necessary.2 Jurisdiction of the person may 
be acquired by a court of the state only in re- 
spect of a person at the time subject to the juris¬ 
diction of the state courts;^ such jurisdiction is de¬ 
pendent, broadly speaking, on the person’s presence 
within the state,^ and is not conferred merely by 


the fact that the court has jurisdiction of his prop- 
erty.5 Conversely, civil and criminal jurisdiction 
will attach to ali persons found within the state, 
whether their residence be permanent or tempora- 
ry.® In some circumstances, laclc of jurisdiction of 
the person may be asserted only by the person over 
whom such jurisdiction may be laching.*^ 

Joint and several defendants. Where an action is 
brought against persons over whom the court has 
no jurisdiction, the fact that another person over 
whbm the court has jurisdiction but against whom' 
no cause of action is alleged is joined as a defend¬ 
ant will not confer jurisdiction over the other de- 
fendants;^ and, where the cause of action against 
each of several defendants is separate and distinet, 
the acquisition of jurisdiction over one defendant 
does not give the court jurisdiction over another.^ 


97. U.S.—Moore v. Mitchell, C.C.A. 
N,Y., 30 F.2d 600, affirmlng, D.C., 
28 F,2d 997, and certiorari grant- 
ed 49 S.Ct 613, 279 tJ.S. 834. 73 L. 
Bd. 982, affirmed 60 S.Ct. 175, 281 

U. S. 18, 74 L.Ed. 673. 

N.Y.—Beadall v. Moore, 191 N.Y.S. 
826, 199 App.Div. 631—^Moscow Fire 
Ins. Co. of Mosuow, Russia v. Bank 
of New York & Trust Co., 294 N.Y. 
S. 648, 161 Mlsc. 903, affirmed 1 
N.Y.S.2d 640, 253 App.Div. 710, and 
1 N.Y.S.2d 641, 263 App.Div. 710, 
affirmed 3 N.Y.S.2d 663, 263 App. 
Div. 644. 

16 C.J. p 783 note 99. 

As against property in ths fonim 
N.Y.—^In re Spitzer*s Estate, 9 N.Y.S. 
2d 868, 170 Misc. 160. 

98. U.S.—Moore v. Mitchell, CXI-A 
N.Y., 30 F.2d 600, afflrming, D.C., 
28 F.2d 997, certiorari granted 49 
S.Ct 613, 279 U.S. 834, 73 L.Ed. 
382, affirmed 60 S.Ct 175, 281 U. 
S. 18, 74 D.Ed. 673. 

N.Y.—In re GotthelYs Will, 273 N. 
Y.S. 247, 162 Misc. 309—Maryland 

V. Turner, 132 N.Y.S. 173, 76 Misc. 
9. 

99. N.Y.—State of Colorado v. Har- 
beck, 179 N.Y.S. 610, 189 App.Div. 
866; reversing 176 N.Y.S. 686, 106 
Misc. 319—Matter of Holllns, 139 
N.Y.S. 713, 79 Misc. 200. 

1. Cal.—^Inga v. Blum, 26 P.2d 473, 
134 Cal.App. 398. 

Hawail.—Kim Poo Kum v. Sugiyama, 
83 BaimU S4S. j 


Beleaie of debt 

A court may compel a release 
from, and an assignment of, an ac¬ 
tion of a creditor only if the court 
has hefore it hoth the debtor and 
creditor.—Redzina v. Provident Inst 
for Savings in Jersey City, 126 A 
138, 96 N.J.Bq. 346, affirming 121 A 
619, 1 N.J.Misc. 334, 

2. U.S.—^Noxon Chemical Products 
Co. V. Leckie, C.C.A.N.J., 39 P.2d 
318, certiorari denied Kobb v. Nox- 
on Chemical Products Co., 61 S.Ct, 
22, 282 U.S. 84, 76 L.Ed. 747. 

Ark.—Gainsburg v. Dodge, 101 S.W. 

2d 178, 193 Ark. 473. 

Or,—^In re Wells' Estate, 289 P. 611, 
133 Or. 166. 

Pa.—^In re Dench’8 Estate, 17 Pa. 

Dist & Co. 696, 14 Erie Co. 93. 

16 C.J. p 734 note 86. 

3. lowa—Jones v. Illinois Cent R. 
Co., 176 N.W. 316, 188 lowa 860. 

4. U.S.—^Hutchinson v. Chase & Gil- 
bert, C.C.A.N.Y., 46 P.2d 139. 

**Jurisdiction of person” defined see 
supra S 16. 

5. N.Y.—Roblnson v. Roblnson, 3 N. 
Y.S.2d 882, 254 App.Div. 696, af- 

' llrmed 17 N.E.2d 448, 279 N.Y. 682, 
answerlng questlons certifled 4 N. 
Y.S.2d 1017. 264 App.Div. 763. 

Pa.—Atlantic Seaboard Natural Gas 
Co. V. Whltten, 173 A 306, 316 
Pa. 529, 93 AL.R. 616. 
a Ga—Hines v. Moore, 148 S.E. 162, 
168 Ga. 461. 

La—Wall V. Graham, 133,So. 611, 16 
LaApp. 141. 
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N.Y.—Webster v. Columbian Nat 
Life Ins. Co., 116 N.Y.S. 404, 131 
App.Div. 837, affirmed 89 N.B. 1114, 
196 N.Y. 623. 

15 C.J. p 787 note 66. 

Oonduot wltlilii the stata^ as dls- 
tingulshed from mere residence or 
domlcile, whether temporary or per- 
mEinent, may be a statutory ground 
for Jurisdiction.—^Horvath v. Brett- 
schneider, 227 N.Y.S. 109, 131 Misc. 
618. 

Besidents may resort to oourts aa 
of ilght to enforce obligations against 
persons over whom the courts 
obtaJn Jurisdiction.—^Universal Ad- 
Justment Corporation v. Midland 
Bank, Limited, of London, Bngland, 
184 N.E. 152, 281 Mass. 303, 87 A'.L.R. 
1407—Cressey v. Brle R Co., 180 N. 
E. 160, 278 Mass. 284. 

AUegatlon of Jnrisdlotlon held suf- 
flclent 

Ga—^Pledmont Cotton Mills v. James, 
200 S.E. 457, 69 GaApp. 239. 

Miss.—J. J. Newman Lumber Co, v. 
Scipp, 91 So. 11. 128 Misa 322. 

7. N.Y.—^Emst v. Elmlra Municipal 
Impr. Co., 64 N.Y.S. 116, 24 Misc. 
583. 

8. Tex.—^Weekes v. Sunset Brick, 
etc., Co., 66 S.W. 243, 23 Tex,Civ. 
App. 666. 

16 C.J. p 787 note 58. 

9. U.S.—Wright v. Ankeny. D.C. 
Wash, 217 F. 988. 

16 C.J. p 787 note 59. 
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On the other hand, lack of jurisdiction over one co- 
defendant may not defeat jurisdiction over the oth¬ 
er codefendant^® 

§ 74. Nonresidents 

Residence wlthin the terrltorFaf Jurisdiction of the 
court is not, In the absence of statute, essentlal to per- 
sonal Jurisdiction. However, a court cannot compei non- 
resldent offlcers of a forelgn Corporation to obey de- 
crees respecting the management thereof, nor make or- 
ders affecting substantlal rights of a forelgn Corpora¬ 
tion not a party. 

In the absence of statute, it is not of itself suffi¬ 
cient to defeat the jurisdiction of a state court that 
a party to an action is a resident of another state, 
and even inferior courts in a state may have ju¬ 
risdiction of a cause of action, although both par¬ 
ties may not reside within the territorial limits of 
such court^s particular jurisdiction.^^ However, the 
courts of one state cannot compei the officers of a 


foreign Corporation residing in another state to 
obey their decrees respecting the management of 
the affairs of the Corporation,and, a fortiori, a 
court cannot make an order affecting the substan- 
tial rights of a foreign Corporation in an action to 
which it is not a party.Of course, a court cannot 
acquire jurisdiction of nonresidents by unauthor- 
ized acts of its officers.^^ 

§ 75. -Actions by Nonresidents 

In the absence of a legal restraint, courts wlll as¬ 
sume Jurisdiction of actions by nonresidents; although» 
by statute» he by bringing an action may become amena- 
ble to an action on a cause of action availai>le as a set- 
off or counterclalm. 

In the absence of some legal restraint,^® courts 
will assume jurisdiction of actions by nonresidents 
to enable them to assert their rights ^nd consid- 
erations of conveniencc have been held to be im- 


la ir.S.—Denver & R. G. W. R. Co. 
.V. Terte, Mo., 62 S.Ct 162, 284 U.S. 
284, 76 L..Ed. 295. 

11. Lia.—^Wall V. Graham, 133 So. 
611, 16 La.App. 141. 

Ipnn.—^Porlght v. Chlcaffo, R. I. & 
P. R. Co., 230 N.W. 467, 180 Mlnn. 
62, 

16 C.J. p 787 note 60. 

BTonresldent testator 
The fact that the will of a nonresl- 
dent testator is involved will not 
defeat the Jurisdiction.—^Farmers’ L. 
& T. Co. V. Ferris, 73 N.Y.S. 475, 
67 App.Div, 1—16 C.J. p 788 note 64. 

Who are resldents or iL 0 aure 8 ldea.t 8 
(1) To constitute a person a non- 
resldent within the meanlng of stat- 
ntes relating: to the acgulsltion of Ju¬ 
risdiction, he xnust have a flxed 
abode outside the state, although it 
need not necessarlly be permanent 
nor the cualmus revertendi abandoned. 
—^Appleton V. Southern Trust Co., 61 
S.W.2d 447, 244 Ky. 463. 

(2/ Where there is no bodily pres- 
ence, and no permanent place of 
abode and no domiclle, within the 
state, there is no residence.—Raw- 
stome V. Magulre, 192 N.R 294, 266 
N.T. 204, afflrmlngr 269 N.T.S. 39, 240 
App.Dlv. 1. 

(3) Other holdlngs.—^NTatalbany 
Lumher Co. v. McGraw, 178 So. 877, 
188 La. 863. followed in Daniels v. 
McGraw, 178 So. 380, 188 La. 874. 

16 C.J. p 787 note 60 [a]. 

12. La.—^Dixon v. Futch, App., 166 
, So. 205. 

16 C.J. p 788 note 61. 

'^toaLdenjoe*’ and ''domlcUe’* aa syiu. 
onymoTui In respect of the Jurlsdic- 
t^on of an inferior court.—In re 
Ozlas’ Fstate, Mo.Apf»., 29 S.W.2d 
240. 


13. Tex.—Royal Fraternal Union v. 
Lunday, 113 S.W. 185, 51 Tox.Clv. 
App. 637. 

16 C.J. p 788 note 62. 

14. Blan.—State v. International Har- 
vester Co., 106 P. 1053, 81 Kan. SIO. 

15. N.T.—^Amuscment Securities 

Corporation v. Academy Pictures 
Dlstributlng Corporation, 295 N.Y. 
S. 436, 251 App.Div. 227, modify- 
ingr in part 294 N.Y.S. 279, 162 
Misa 608, afflrmed 294 N.Y.S. 306, 
260 App.Div. 710 and 294 N.Y.S. 
$06, 250 App.Div. 710, motion dc- 
nied 295 N.Y.S. 472, .250 App.Div. 
749, afflrmed 13 N.E.2d 471, 277 
N.Y. 557, reargrument denied 14 N. 
E.2d 383, 277 N.Y. 672. 

1 «. Ohio.—^Loftus v. Pennsylvanla 
R. Co., 16 Ohio App. 371, affirmod 
140 N.B. 94, 107 Ohio St. 352, er¬ 
ror dismissed 45 S.Ct 97, 266 U.S. 
639, 69 L.Ed. 4$3. 

Statuto h^d valld excludlng; from 
the Jurisdiction of the state court 
all causes for injuries or death oc- 
curringr without the state unlcss 
claimant be a resident of the state.— 
Loftus V. Pennsylvania R. Co., 140 N. 
E. 94, 107 Ohio St 862, afOlrmingr 16 
Ohio App. 371, and error dismissed 
46 S.Ct 97, 266 U.S. 639, 69 L.Ed. 
483, followed in Reeves v. Louisville 
& N. R, Co., 181 N.B. 886, 124 Ohio 
St 657, dismissed 52 S.Ct 314, 285 
U.S. 524. 76 L.Ed. 922. 

17, Conn.—apiace v. Lyon, Kirby 404. 
IU.—Wintersteen v. National Cooper¬ 
are & Woodenware Co., 197 N.E. 
678, 361 111. 95. 

Ind.—^Dodrem Corporation v. D. D. 
Murphy Shows, 183 N.B. 699, 96 
Ind.App. 325, rehearingr denied 185 
N.E. 169. 96 IndUApp. 325. 

Minn.—^Borigrht v. Chicago, R. L & 
P. R. Co., 230 N.W. 457, 180 Minn. 
62. 


Mo.—State v. Grimm, 143 S.W. 488, 
239 Mo. 135, 180. 

Neb.—Herrmann v. Franklln Ice 
Cream Co., 208 N.W. 141, 114 Neb, 
468. 

N.Y.—Gregonis v, Philadelphia & 
Readlng CoaI Sc Iron Co., 23$ N.T. 
162, 139 N.B. 223, 32 A.L.R. 1. re- 
versing 17$ N.Y.S. 901, 188 App. 
Div. 975—Denkman v. Denkman, 8 
N.Y.S.2d 228, 255 App.Div. 496— 
Consumors* Lumher Co. v. Lincoln, 
233 N.Y.S. 630, 226 App.Div. 484— 
Moscow I>'^re Ins. Co. of Moscow, 
Russia v. Bank of New York & 
Trust Co., 294 N.Y.S. 648, 161 Misc. 
903, afUrmed 1 N.Y.S.2d 640, 268 
App.Div. 710, and X N.Y.S.2d 641, 
263 App.Div. 710, afflrmed 3 N.Y.S. 
2d 653, 253 App.Div. 644—Holzer v. 
Deutsche Reichsbiihn Gesellschaft, 
290 N.Y.S. 181. 159 Misc. 830—Peo- 
pl€'s Trust Co. of Binghamton v. 
Goodell, 236 N.Y.S. 549, 134 Misc. 
692. 

N.C.—MacOovem d; Co. v. Atlantic 
Coast Line R. Co., 104 S.E. 534, 
180 N.C. 219. 

Ohio.—Zizulman v. Union Trust Co., 
167 N.B. 903, 25 Ohio App. 166. 

15 C.J. p 788 note $$. 

Action on Joint Uability 
Although prevented by statute 
from xnaintaining an action against 
a certain person alone, a nonresident 
has been held cntitled to maintain 
the action against such person and 
another on a Joint liablllty where the 
action was maintainable against the 
other.—^Baltimore & O. R. Co. v. Bail- 
lie, 148 N.E. 233, 112 Ohio St 567. 

Bili of discovery 

Mo.—Ex parte Dillon, 29 S.W.2d 286, 
226 Mo.App. 280. 

Comlty as basis of znls 
Tex.—Coss v. Coss, Civ.App., 207 S. 
W. 127. 
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material However, it is sometimes provided by 
statute that, if a nonresident sues in a court of the 
state, he becomes liable to be sued in the courts of 
such state, notwithstanding his nonresidence, on any 
cause of action which might have been available as 
a set-off or counterclaim in his action.1® 

§ 76. -Actions against Nonresidents 

state courts may entertain an action against a non¬ 
resident on acquiring Jurisdiction of his person by Service 
of process on him within the courfs territoriai Jurisdic¬ 
tion or within the state, or by his voluntary submission 
to its Jurisdiction, or, In the absence thereof, in sonne 
circumstances, to the extent of his property situated In 
the state, but not otherwlse. 

State courts cannot take jurisdiction of actions 
against nonresidents who own no property within 
the state, have not been personally served with proc¬ 


ess therein,^® and have not voluntarily submitted 
to the jurisdiction of its courts but, while juris¬ 
diction of personal actions cannot be acquired 
against nonresidents who have not been personally 
served with process within the state,22 or volun¬ 
tarily submitted to the court’s jurisdiction,23 a 
court may entertain an action against a nonresident 
on acquiring jurisdiction of his person^^ by Service 
of process on him within the territoriai jurisdic¬ 
tion of the court or within the state,23 or by his 
voluntary submission to its jurisdiction.^® The 
fact that a nonresident is the owner of property 
situated within the state does not give the state 
courts jurisdiction over his person,27 but they may 
have jurisdiction in some circumstances of actions 
against «a nonresident to the extent of such proper- 
ty.28 A nonresident over whose person jurisdic- 


18- U.S.—Doyle v. Northern Pac, Ry. 

Co., D.C.Minn., 65 F.2d 708. 

19. U.S.—Rice V. Sharplelgh Hard¬ 
ware Oo., C.C.Tenn.. 85 F. 559. 
Mass.—^Aldrich v. Blatchford, 66 N- 
F. 700, 175 Maas. 369. 

16 C.J. P 788 note 67. 

SO. Ala.—Ford Motor Co. v. Hali 
Auto Co.. 147 So. 603, 226 Ala. 386. 
Ill.->-See Mead v. Mead. 205 IlLApp. 
327. 

La.—Superior Oli’ Co. v. Baltar, 160 
So. 626, 181 La. 908—Charles B. 
Nelsen & Co. v. Rodriguez, 133 So. 
847, 172 La. 14—Krotz Springs Oil 
& Mineral Water Co. v. Shlrk, 116 
So. 488, 166 La. 1006—Klotz v. Tru- 
Fruit Dlstrlbutors, App., 173 So. 
592. 

Mlch.—Larson v. DubuQue Fire & 
Manne Xns. Co., 218 N.W. 140, 238 
Mlch. 366. 

Ohlp.—Schaeffer v. Alva West & Co., 
4 N.E.2d 720, 68 Ohio App, 270. 

16 C.J. p 789 note 71. 

AppolatniexLt of curator, in J^onlaiana 
In Louislana, it has been held that 
a plaintiff cannot bring a nonresi¬ 
dent before the courts by causlng a 
curator to be appointed to represent 
the nonresident.—Superior Oil Co. v. 
Baltar, 160 So. 626, 181 La. 908. 
Contra Krotz Springs Oil & Min¬ 
eral Water Co. v. Shirk, 116 So. 
488, 166 La. 1006. 

81. Mass.—Pond v. Slmpson, 146 N. 

E. 684, 251 Mass. 326. 

N.Y.—McNaughton v. Broach, 260 N. 
Y.S. 1,00, 236 App.Div. 448. 

88. Ga.—Gordy v, Levlson & Co., 
122 S.E. 234, 167 Ga. 670. 

La.—^Klotz V. Tru-Fruit Dlstrlbutors, 
App., 173 So. 592. 

Miss.—^Delta Insurance & Realty 
Agency v. Fourth Nat Bank, 102 
So. 846, 187 Miss. 855. 

N.H.—^Nottlngham v. Newmarket 

Mfg. Co., 161 A. 709, 84 N.H. 419. 
N.J.—Papp. v. Metropolitan Life Ins. 
Co., 167 A. 873, 113 N.J.Bq.. 622.. 

210.J.S.-8 


N.Y.—^Rawstorne v. Magruire, 192 N. 
E. 294, 265 N.Y. 204, afflrmlng 269 
N.T.S. 39, 240 APP.D1V. 1. 

Ohio.—Schaeffer v. Alva West & Co., 
4 N.B.2d 720, 63 Ohio App. 270. 
Service by pnbUcatloii is insuffl- 
cient to give Jurisdiction of the per¬ 
son. 

Md,—Grote v. Rogera, 149 A. 647, 158 
Md. 685. followed in 149 A. 551, 
158 Md. 695. 

Wis.—^Riley v. State Bank of De 
Pere, 269 N.W. 722, 223 Wis, 16. 

aa. N.Y.—Schwinger v. Hickok, 53 
N.Y. 280. 

16 C.J. p 789 note 71 [a]. 

84. Ala.—St Mary’s Oil Engine Co. 
v. Jackson Ice & Fuel Co., 138 So. 
884, 224 Ala. 152. 

CaL—^Hudson v. Von Hamm, 259 P. 

374, 85 Cal.App. 823. 

Mass.—^Uuiversal Adjustment Corpo¬ 
ration v. Midland Bank* Limited, 
of London, England, 184 N.E. 162, 
281 Mass, 308, 87 A.L.R. 1407. 
XTonresldent of county 
A county court may acquire Juris¬ 
diction over the person of a defend¬ 
ant resident of another county.— 
Gardner v. Condon, 190 N.Y.S. 756, 
117 Misc. 97. 

AUea recelver appointed under the 
laws of a foreign country held with¬ 
in courfs Jurisdiction.—Mitchell v. 
Banco de Londres y Mexico, 183 N. 
Y.S, 446, 192 App.Div. 720. 

Allegutlon of oomoplalnt that de¬ 
fendant Is a nonresident does not 
warrant inference or concluslon that 
a court of ^eneral Jurisdiction has no 
Jurisdiction of defendant's person.— 
Williams V. Slmon, 122 S.B. 772, 128 
S.C. 316. 

85. Ga.—Hines v, Moore, 148 S.B. 
162, 168 G€u 461—^McDaniel v, Al- 
ford, 97 S.E. 673, 148 Ga. 609. 

111. —lies V. Heldenreich, 201 IlLApp. 
619. 

Md.—^Hieston v. National City Bank 
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ot Chlcago, 104 A. 281, 182 Md. 
389—^McSherry v. McSherry, 77 A. 
653. 113 Md. 895, 140 Am.S.R. 428. 
Mass.—Durfee v. Durfee, 200 N.B. 
395. 

N.H.—Shiatte v. Slnger Mfg. Co., 125 
A. 429, 81 N.H. 294. 

N.Y.—Rlchards v. Wrlght, 248 N.Y. 
S. 298, 299, 139 Misc. 816, quoting 
Oorpas Jtirls. 

S.C.—Williams v. Slmon, 122 S.E. 
772, 128 S.C, 316. 

Va—^Bank of Bristol v. Ashworth, 
94 S.B. 469, 122 Va. 170. 

15 G.J. p 789 note 76. 

86. 111.—lies V. Heidenreich, 201 IlL 
App. 619. 

Md,—^McSherry v. McSherry, 77 A. 

653, 113 Md. 895, 140 Am.S.R. 428. 
N.Y.—Sudbury v. Ambi Verwaltung 
Kommanditgesellschaft Auf Ak- 
tien, 210 N.Y.S. 164. 213 App.Div. 
98. 

Ohio.—Schaeffer v. Alva West & Co., 
4 N.B.2d 720, 53 Ohio App, 270. 
axecutors and trastees of a de- 
ceased nonresident who had volun¬ 
tarily submitted to the Jurisdiction 
of the court.—Gould v. Gould, 207 N. 
Y.S. 4, 211 App.Div. 78, afflrming 208 
N.Y.S. 399, 122 Misc. 152. 

87- Me.—^McVicfcer v. Beedy, 31 Ma 
314, 50 Am.D. 666. 

N.C.—^Everitt v. Austin, 86 S.B. 523, 
169 N.C. 622. 

16 C.J. p 789 note 75 [f]. 

88. Mlch.—^Larson v. Dubuque Fire 
& Marine Ins. Co., 213 N.W. 140, 
288 Mich. 366. 

Neb.—Salyers Auto Co. v. De Vore, 
217 N.W. 94, 116 Neb. 317, 56 A.L. 
R. 594. 

Ohio.—St John v. Parsons, 7 N.B.2d 
1013, 54 Ohio App. 420. 

Wash.—State v. Superior Court of 
State of Waahingrton, Klng County, 
197 P. 821. 115 Wash. 359. 

16 C.J. p 789 note 75. 

Jurisdiction of res generally see sa¬ 
pra S 43. 
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tion has been acquired is in court for every pur- 
pose connected with the suit, and is charg^ed with 
notice of any action the court may take pending 
the same;2& and having acquired jurisdiction, the 
court will retain it for the purpose of administering 
justice to resident citizens, and will not send them 
to foreign jurisdictions to seek redress.^® 

Persons doing Business within the jurisdiction 
are, under some statutes, deemed residents for the 
purpose of being sued-^i 

Nonresidents jointly liable, A court may assume 
jurisdiction over an action against a nonresident 
over whose person it has acquired jurisdiction, al- 
though it has not acquired jurisdiction over the per¬ 
son of a nonresident jointly liable with him.32 

Statutory Umitations on inferior courts, The ju¬ 
risdiction of inferior courts is sometimes limited 
by statute to actions brought against persons who 
are residents within the tcrritorial jurisdiction of 
the court.53 So by statute, jurisdiction of actions 
against nonresidents may require personal Service on 
the nonresident within the territorial jurisdiction of 
the court at the time the action is commenced.^^ 


§ 77. -Actions between Nonresidents 

a. In general 

b. Between nonresident and foreign Cor¬ 

poration 

c. Between foreign corporations 
a. In General 

The courts of a state may In thelr sound discretion 
assume Jurisdiction of actions between nonresidents or 
foreigners. Under some authorities, the doctrine of 
forum non conveniens is to be apptied cautiously, and 
this is true generally in respect of actions growing out of 
commercial transactions or contracts; but there Is a 
contrary view In respect of causes of action in tort arls- 
Ing outside the state. 

The courts of a state will in many instances as¬ 
sume jurisdiction of actions between nonresidents, 
either where the subjcct matter of the controversy' 
is in rcfercnce to rights in or to property situated 
within the state, or where the cause of action, al- 
though it accriied in another state, is Iransitory in 
its nature and the parties are personally within the 
jurisdiction of the court so state courts will in 
many instances assume jiirisdiction of actions be¬ 
tween foreigners where defendant can be found 
within the state and process there personally served 


Mode of acquirlng Jurisdiction of res 

generally see infra 5 S4. 

xronxesddeiLt stooUbLoldeg» of a Cor¬ 
poration in receivership in a court 
of tlie state are within the Jurisdic¬ 
tion of such court aa regards thelr 
claims against the Corporation.—Xn 
re Receivership of Cotton Queen Oil 
Co., 78 So. 130,143 La. 1. 

zreoeflslty of seiziixe 

(1) Seiaure of the property is nec- 
essary to such Jurisdiction. 

Idaho.—-Welch v. Morris, 291 P. 1048, 

49 Idaho 781. 

La.—Levy v. Collins, 38 So, 966, 116 

La. 204—Gele v. Ootonlo, 3 Lia.A. 

(Orleans) 165. 

Miss.—^Aldridge v. First Nat. Bank, 

144 So. 469, 165 Miss. 1. 

(2) Thus, seizure of realty is nec- 
essary to Jurisdiction of an action 
against a nonresident for breach of 
a contract to sell the realty.—^Al- 
dridge v. First Nat Bank, supra. 

Service by pubUoatloxi. may be 
sufficient Service in such circum- 
stances.—St John v. Parsons, 7 N.B. 
2d 1013, 54 Ohlo App. 420—15 C.J. 
p 789 note 76 [cj. 

Pleadlng 

It is not necessary to allege, in an 
action brought in the distrlct court 
against a nonresident, that defend¬ 
ant may be found In the county 
where the action Is brought, or that 
he has property In the county where 
the action la brought, if in fact he 
hae property in such county.—^White- 
head v. Cox, 218 P. 867, 35 Okl. 198. 


29. Md.—^McSherry v. McSherry, 77 
A. 663, 118 Md. 396, 140 Am.S.R. 
428. 

30. Ga.-Klallaway v. Jones, 19 Ga. 
277. 

31. N.T.—Routenberg v. Schweitaor, 
68 N.B. 880, 166 N.Y. 176, re- 
versing 63 N.T.S. 746, 50 App.Dlv. 
218. 

32. N.T.—Bates v. Reynolds, 20 N. 
Y.Super, 686. 

33. N.Y.—^Kortvellyossy v. Manhat¬ 
tan Cooperage Co., 147 N.Y.S. 686, 
162 App.Div. 286. 

15 C.J. p 790 note 86. 

Bqultable aotlons 

Ga.—^Holmes v. HoUnes, 118 S.B. 81, 
168 Ga. 790. 

Froof of resldeaoe 

(1) Under some statutes, proof 
that defendant resides in the Judi- 
clal township of suit is Jurisdiction- 
al, but it .18 not required that the 
fact of such residence shall appear in 
the complaint or Judgment or any 
records in the case.—Bogmuda v, 
Young, 207 P. 916, 58 CaLApp. 19. 

(2) . Under other statutes, on the 
other hand, the Judgment of such a 
court has been held not void for 
lack of Jurisdiction because the resi¬ 
dence of defendant does not appear. 
—^Dodge Mfg, Co. v. Nassau Show 
Case Co., 61 N.T.S. 111, 44 AbP.Div. 
603. 

34i Tenn.—Hamilton Nat Bank v. 
Watkins, 110 S.W.2d 811, 172 Tenn. 
88 . 


Transltory actions 
Statute providing that a transitory 
rlght of action ^'follows person of 
defendant” means that court has no 
Jurisdiction of transitory action 
commenced prior to personal Service 
on defendant within the county.— 
Hamilton Nat. Bank v. Watkins. su¬ 
pra. 

35. U.S.—Atchi.son, T. S. F. Ry. 
Co. V. Wells. C.C.A.Tex., 285 F. 
369, certiorari granted 43 S.Ct. 619, 
261 U.S. 612, 67 UBd. «26, re- 
versed on other grounds 44 S.Ct 
469. 265 U.S. 101, 68 L-Bd. 938. 

Ala.—^JeJferson Island Salt Co. v. B. 
J. 1/ongyear Co., 98 So. 119, 210 
Ala. 352. 

Cal,—Hudaon v, Von Hamm, 259 P- 
374, 85 CaLApp. 323. 

Conn.—^Hartford Accident & In- 
demnity Co. v. Bernblum, 191 A. 
^642, 122 Conn. 583—Fine v. Weneke, 
169 A. 68, 117 Conn. 683. 

Fla.—Hagen v. Vlney, 169 So. 391, 
124 Fla. 747. 

Ga.—McDanlel v. Alford. 97 S.B. 678, 
148 Ga. 609. 

Lsu—Stewart v. Iiitchenberg, 86 So. 
734, 148 La. 196. 

Me.r—Foss v. Richards, 139 A. 318, 
126 Me. 419. 

Miss.—^Pullman Palace Car Co. v. 

Lawrence, 22 So. 63, 74 Miss. 782. 
N.H.—Shiatte v. Singer Mfg. Co., 126 
A. 429, 81 N.K. 294. 

Pa.—New York Central R. Co. v. 

Marz, 13 Pa.Bist & Co. 29. 

15 C.J. p 790 note 89. 
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on him.36 However, in the absence of statute,37 
courts are not obliged to assume such jurisdiction, 
but are to exercise a sound discretion in the mat- 
ter,38 to be govemed by broad considerations of 
the relationship between States or nations,39 of con- 
venience,^® and of justice.^i Nevertheless, some 
authorities take the view that the doctrine of forum 
non conveniens is to be applied with caution,42 and, 


§ 77 

in accordance with this view, courts do not ordina- 
rily refuse to entertain actions between nonresi- 
dents on a cause of action growing out of a com- 
mercial transaction or contract,^® unless special 
reasons are shown why they should not do so,^^ 
even where the coiltract was made or to be perform- 
ed outside the state.^® So courtt sometimes as¬ 
sume jurisdiction of actions in tort, whether the 


36. Mass.—Universal Adjustment 
Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 N.E. 
162, 281 Mass, 303, 87 A.L.R. 1407. 

Pa.—^New York Central R. Co. v. 

Marz, 13 Pa.Dlst & Co. 29. 

16 C.J. p 791 note 90. 

37. Ohio.—^Mattone v. Argentina, 
176 N.B. 603, 123 Ohio St. 393. 

Tex.—^Allen v. Bass, Civ.App., 47 S. 
W.2d 426, error refused. 

15 C.J. p 816 note 45 [d], 

38. Fla.—Hagen v. Viney, 169 So. 
891, 124 Pia. 747. 

Mass.—Bethlehem Fabricators v. 
H. D. Watts Co.. 190 N.E. 828, 286 
Mass. 666, 93 A.L.R, 1124—Uni¬ 
versal Adjustment Corporation v. 
Midland Bank, Limited, of Lon¬ 
don, England, 184 N.E. 162, 281 
Mass. 303, 87 A.L.R. 1407. 

N.T.—De Plammercourt v. Ascer, 3 
N.Y.S.2d 461, 167 Misc. 473—Gainer 
V. Donner. 261 N.T.S. 718, 140 Misc. 
841—Gardner v. Thomas, 14 Johns. 
134, 7 Am.D. 446. 

16 C.J. p 790 note 88, p 816 note 45. 
Comlty as basis for assnmptioii of 

jurisdiction.—^Foss v. Richards, 139 
A. 313, 126 Me. 419. 

Statute held not to confer nuq,uaU- 
fled xigrht on nonresldents to have 
the courts of the state entertain 
their trausitory actions agalnst other 
nonresldents, even though personal 
Service is had in the state.—Stewart 
V. Litchenberg, 86 So. 734, 148 La. 
196. 

Befusal to assume held proper 
Me.—^Poss V. Richards, 139 A. 818, 
126 Me. 419. 

39. Mass.—Universal Adjustment 
Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 N.E. 
162, 281 Mass. 303, 87 A.L.R. 1407. 

FrlendUness and deslre to do Justlce 
Cour^ in determining whether to 
entertain Jurisdiction of an action 
between nonresldents, wlll recognize 
state of frlendliness and reclprocal 
desire to do justlce existlng between 
nations and between the several 
States.—Universal Adjustment Cor¬ 
poration v. Midland Bank, Limited, 
of London, England, supra. 

40. Mass.—^Universal Adjustment 
Corporation v. Midland Bank, Lim¬ 
ited, of London, England, supra. 

Oouv^enoe of parties 

Mass.—^Universal Adjustment Corpo¬ 


ration V. Midland Bank, Limited, 
of London, England, supra. 

N.H.—Jackson & Sons v. Lumber- 
men’s Mut. Casualty Co., 168 A. 
896, 86 N.H. 341. 

Other matters of oouveailMioe 
In determining whether it should 
retain jurisdiction of foreign cause 
of action between nonresident liti¬ 
gante, court may consider fact that 
local courts are overcrowded and 
that If action is entertained, other 
similar litigatlon may be invited, all 
to delay of Citizen litigants and to 
great expense of commonwealth. 
Mass.—^Universal Adjustment Corpo¬ 
ration V. Midland Bank, Limjted, 
of London, England, 184 N.E. 152, 
281 Mass- 303, 87 AL.R. 1407. 

N.H.—Jackson & Sons v. Lumber- 
men's Mut. Casualty Co., 168 A 
896, 86 N.H 341. 

41. Mass.—^Universal Adjustment 

Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 N.E. 
162, 281 Mass. 803, 87 A.L.R. 1407. 
FreferablUty of trial elsewhere 
Where in a broad sense the ends 
of justice strongly Indicate that a 
controversy between nonresldents 

may be more suitably tried in an- 
other forum, the local court wlll or-; 
dinarily decline jurisdiction and rele¬ 
gate the parties to rellef In such j 
forum. 

La.—Stewart v. Litchenberg, 86 So. * 
734, 148 La. 196. 

Mass.—^Bethlehem Fabricators v. H. 
D. Watts Co., 190 N.E. 828, 286 
Mass. 556, 93 AL.R. 1124—^Univer- 
sal Adjustment Corporation v. 
Midland Bank, Limited, of Lon¬ 
don, England, 184 N.E. 162, 281 
Mass. 303, 87 A.L.R. 1407. 

N.H.—Jackson & Sons v. Lumber- 
men’s Mut. Casualty Co., 168 A 
896, 86 N.H $41. 

N.J.—Sielcken v. Sorenson, 161 A. 47, 
111 N.J.Bq. 44. 

Ohio,—Wilson v. Humbold, 13 Ohio 
N.P.,N.S., 222. 

Oood falth 

The right of a nonresident to 
malntain an action against another 
nonresident is subject to the condi- 
tion that the action shall have been 
brought in the courts of the state 
in good faith.—^Pine v. Wencke, 169 
A 68, 117 Conn. 683. 

Comlty does not require assump- 
tlon of jurisdiction of a foreign 
cause of action between nonresldents 
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where justice cannot be afCorded by 
the local court.—Universal Adjust¬ 
ment Corporation v. Midland Bank, 
Limited, of London, England, 184 
N.E. 152, 281 Mass. 303, 87 A.L.R. 
1407. 

42. Mass.—^Pinson v. Potter, 10 N.E. 
2d 136—Bethlehem Fabricators v. 
H. D. Watts Co., 19G N.E. 828, 286 
Mass. 666, 93 AL.R. 1124—Uni¬ 
versal Adjustment Corporation v. 
Midland Bank, Limited, of London, 
England, 184 N.E. 162, 281 Mass. 
308, 87 A.KR. 1407. 

Defendants held not entltled to 

dlsmissal on the ground that the 
court was forum non conveniens.— 
Merlnos Viesca y Companla v. Pan 
American Petroleum & Transport 
Co., D.C.N.T., 49 F.2d 362. 

43. Mlch.—Cofrode v. Wayne Coun- 
ty Circuit Judge, 44 N.W. 623, 79 
Mlch. 332, 7 L.R.A 511. 

N.T.—^Reeve v. Cromwell, 287 N.Y.S. 

20, 227 App.Div. 32. 

16 C.J. p 790 note 89 [a], [d]. 
Fartnershlp relations 
Wash.—Gerson v. Sussman, 30 P.2d 
379, 176 Wash. 564. 

44. N.T.—Stagg v. Britlsh Con- 
trolled Oiinelds, 192 N.T.S. 696, 117 
Misc. 474. 

Bardshlp’ on the nonresident, If 
corapelled to go elsewhere for rellef, 
may justify assumption of jurlsdlc-- 
tion, and it is not essential that, 
if the court refused to assume juris¬ 
diction, the nonresident would go 
without a remedy.—Stagg v. Britlsh 
Controlled Ollflelds, supra. 

45. N.T.—^Holzer v. Deutsche 
Reichsbahn-Gesellschaft, 14 N.E.2d 
798, 277 N.T. 474, modlfylng 299 
N.T.S. 748, 262 App.Div. 729„ grant- 
Ing motion 296 N.T.S. 1006, 261 
App.Div. 711, appeal dismlssed 11 
N.B.2d 739, 276 N.T. 639, answer- 
ing questions certifled 300 N.T.S. 
714, 262 App.Div. 841—De Plam¬ 
mercourt V. Ascer, 3 N.Y.S.2d 461, 
167 Misa 473—Spiegel May Stem 
Co. V. Male, 270 N.T.S. 490, 150 
Misc. 398—Hunter v. Hosmer, 264 
N.T.S. 636. 142 Misc. 382—McMa- 
hon V. National City Bank of New 
York. 264 N.T.S. 279, 142 Misc. 
268—^Reeve v. Cromwell, 237 N.T. 
S. 20, 227 App.Div. 32—^Rodger v. 
Bllss. 223 N.Y.S. 401, 180 Misc. 
168. 

16 CJ. p 792 note A 
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cause of action arose within^® or outside^^ the 
state, but, in at least one jurisdiction, the courts 
will, as a matter of public policy, ordinarily refuse 
to retain jurisdiction of and to dctermine an action 
for tort between nonresidents on a cause of action 
arising outside of the state,^^ unless special reasons 
are shown to exist which make the assumption and 
retention of jurisdiction necessary or proper.^^ It 
has been said not to be the policy of the courts to 
grant to an alien extraordinary relief by injunction 
or a receivership against another alien.50 

h. Between Nonresident and Fofeign Corpora¬ 
tion 

Courts generally have power to assume Jurisdiction 
of actions by nonresidents against foreign corporations 


on causes of action arising elther wlthin or outside the 
state, although the exercise of, or refusal to exercise, 
jurisdiction in particular instances has been held to be a 
matter for the court’8 sound discretion, at least where 
the cause of action arose outside the state. 

Eithcr under express authority of statute or 
mcrely in the absence of statutory restrictions, 
courts are generally held to possess power to as¬ 
sume jurisdiction of actions by nonresidents against 
foreign corporations.®^ This is true, especially, 
where the cause of action arose within the state,®2 
but it is generally held also, although there is some 
authority to the contrary,®® that state courts may 
assume jurisdiction of actions on transitory causes 
of action arising outside the state,®^ where the cor- 
1 poration is doing or authorized to do business,®® or 


48. N.T.—^Malak v. tJptcn, 3 N.T. 

S. 2d 248, 166 Mlsc, 817—^Hunter v. 
Hosmer, 264 N.T.S. 636, 142 Misc. 
382. 

Wis.—Bourestom v. Bourestom, 286 
N.W. 426. 

JnxlBdiotloxL not assnmed 
N.T.—Gainer v. Donner, 251 N.T.S. 
713, 140 Mlsc. 841. 

Affldavlt as to convegolenoe of wlt- 
nesses held insufficlent.—Gainer v. 
Donner, supra. 

47. Pa.—^Knight v. West Jeraey R. 
Co., 108 Pa. 260, 56 AmuR. 200. 

Tex.—Southern Pac. Co. v. Allen, 
106 S.W. 441, 48 Tex.Civ.App. 66. 

48. N.T.—Rodger v. Bliss, 223 N. 

T. S. 401, 130 Misc. 168. 

15 C.J. p 792 note 99. 

Conrt of other States held wlthoiit 
Jurisdiction 

In an action between resldents on 
a cause of action for a tort com- 
mltted in the state, it has been held 
by the courts of the state that the 
courts of other States were without 
Jurisdiction.—^Natalbany Lumber Co. 
V. McGraw. 178 So. 377, 188 La. 863, 
foUowed in Daniels v. McGraw, 178 

So. 380, 188 La. 874. 

49. N.T.—Hunter v. Hosmer, 264 N. 

T.S. 635, 636, 142 Misc. 382, Quotlng 
Corpns JtixlB—Gainer v. Donner, 
261 N.*T.S. 713, 716, 140 Mlsc. 841, 
Quoting Corpus Jutis—^Banco Dc 
La Lacuna v. Bscobar, 237 N.T.S. 
267, 135 Misc. 166—Johnson v. 

Dalton, 1 Cow. 643, 13 Am.D. 564 
—Gajpdner v. Thomas, 14 Johns. 
134, 7 Am.D. 446. 

16 C.J. p 792 note 1. 

ABsnmptlon or retention held not 

wsfranted 

N.H.—Jackson & Sons v. Lumber- 
men's Mut. Casualty Co., ‘168 A. 
896, 86 N.H. 341. 

N.T.—Larrive v. Prince Line, 230 
N.T.S. 217, 224 App.Div. 764— 

Schwencke v. Central R. R. of New 
Jersey, 200 N.T.a 774, 

15 C.J. p 792 note 1 [a]. 


Sa Ga.—Reynolds, etc., Mortg. Co. 
V. Martin, 42 S.E. 796, 116 Ga. 
496. 

16 C.J. p 791 note 91. 

51. N.T.—Simons v. Inecto, Inc., 276 
N.T.S. 601, 242 App.Div. 275—Ja- 
cobsen v. U. S. Shipplng Board 
Emergency Pleet Corporation, 217 
N.T.S. 856, 128 Misc. 138. 

16 C.J. p 791 note 95. 

' Aotion by nonresident creditor for ao» 
conntlng 

Mass.—^Kling v. McTarnahan, 178 N. 

E. 831, 277 Mass. 386. 

Asslgnee of nonxesideivt 

(1) May maintain an action 
against a foreign Corporation.—^Ap¬ 
plication of Hamburg-Amcrican Line, 
238 N.T.S. 331, 135 Misc. 716, af- 
flrmed In re Hamburg-Anierlcan 
Line, 239 N.T.S. 914, 228 App.Div. 
802. 

(2) However, his right in .such re- 
spcct has been held to be no greatcr 
than that of his assignor, ovon 
though be himself is a resident.— 
Jacobson v. Baltimore & O. K. Co., 
291 N.T.S. 628, 161 Misc. 268. 

52. N.T.—^Hodgens v. Columbla 
Trust Co., 171 N.T.S. 236, 103 Misc. 
415, reversed on other grounds 173 
N.T.S. 304, 185 App.Div. 656. 

15 C.J. p 791 note 96. 

Proof 

Where the action is for loss of 
goods shipped for delivery in tho 
state, proof of fnilure of delivery 
in the state is sumcient, and the ac- 
tual place of loss need not be 
shown.—Jacobson v. Baltimore & O, 
R. Co., 291 N.T.S. 628, 161 Misc. 268. 
Cause of action held to arise In state 
N.T.—^Hodgens v. Columbla Trust 
Co., 171 N.T.S. 236, 103 Misc. 416, 
reversed on other grounds 173 N. 
T.S. 304, 186 App.Div. 666. 

15 C.J. p 791 note 96 [dj. 

53. Midi.—Gober v, Federal Life 
Ins, Co., 237 N.W. 82, 265 Mlch. 

' 20 .’ 


Action arising ont of hoslness in 
state 

The courts of a state cannot ac¬ 
quiro JuriHdiction over an action by 
a nonresident against a foreign Cor¬ 
poration doing busine.sa in the state, 
unless the action arises out of the 
business »o done.—Kry v. Denver. 
etc., R. Co., D.C.Cal., 226 p. 893. 

54. U.S.—Denver, etc., R. Co. v. Hol¬ 
ior, Cal„ 100 P. 738. 41 C.C.A. 22, 
49 I 4 .R.A. 77. 

16 C.J. p 792 note 97. 

Aotion on eontrsct 
Mo.—State V. Orimm. 239 Mo. 136, 
143 S.W. 483. 

Wis,—Stato V. Belden, 236 N.W. 542, 
205 Wis. 158. 

Yenne statute held not restrlotlve 
A venuc statute providing that 
actions against foreign corporations 
may bn malntained by a nonresident 
when the cause of action shall have 
arison or the aubject of the action 
be situated within the «tate does not 
preclude a nonresident from main- 
taining against a foreign Corporation 
a transitory cause of action arising 
out of the state.—Ledford v. West¬ 
ern Union Telcgraph Co„ lOl S.E. 
533, 179 N.C. 63. 

65. Ind.—Dodgom Corporation v. D. 
I). Murphy Show.s 183 N.K. 699. 96 
Ind.App. 325, reh«*aring denied 136 
N.K. 169, 96 Ind.App. 325. 

La.—JjYench v, Artistic Purniture 
Co., 139 So. 307, 173 La. 982— 
Buscher v. Southern Ry. Co., 4 La. 
App. 653. 

N.C.—Ledford v. Western Union Tel- 
ograph Co., 101 S.E. 533, 179 N.C. 
63. 

Va.—Morgan v. Pennsylvania R. Co., 
138 S.B. 566, 148 Va. 272. 

Wis.—State v. Powler, 220 N.W. 634, 
196 Wis. 451, foUowed in 220 N.W. 
538, 196 Wis. 463. 

Action for personsl Injnxies 
IU.—Taylor v. Southern Ry. Co.> 269 
111. App. 271, reversed on other 
grounds 182 N.K 805, 350 XU. 
139. 
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owns substantial property,®® within the state. So, 
at least where a statute so provides, courts may 
assume jurisdiction of a nonresident*s action against 
a foreign Corporation for the breach of a contract 
made within the state.®*^ However, in the absence 
of a statute to the contrary,®^ whether a court will 


in a particular instance exercise or refuse to ex- 
ercise its jurisdiction of actions by nonresidents 
against foreign corporations has been held to be a 
matter for the sound discretion of the court,at 
least where the cause of action arose outside the 
state.®® 


Mo.—Brlgrht V. Wheelock, 20 S.W.2d 

684, 323 Mo. 840, 66 A.L.R. 263. 

N.J.—^Metcufskie v. Philadelphia & 

K. Ry. Co., 116 A. 170. 97 N.J.Law 

100 . 

l>eslsr>iatlo]i of aarent for Service of 
prooess does not dispense with the 
requirement that the Corporation be 
dolngr business In the state.—^Dela- 
tour & Marmongret v. Southern Ry. 
Co., 4 L>a.App. 658. 

Xn New 7ork 

(1) Under a statute authorlzlngf 
nonresidents to maintain actions 
against foreign corporations dolng 
business in the state, the courts may 
in a proper case assume Jurisdiction 
of such actions whether the cause 
of action arose within or without the 
state.—Murnan v. Wabash Ry. Co., 
158 N.R 508, 246 N.Y.'244, 54 A.L. 
R. 1522, reversing 221 N.T.S. 322, 220 
App.Div. 218, afflrmed 226 N.T.S. 393, 
222 App.Div. 833—Cohen v. Delaware, 
L. & W. R. Co., 269 N.T.S. 667, 160 
Misc. 450—Randle v. Inecto, Inc., 226 
N.T.S. 686, 131 Misc. 261—Jacobsen 
V. U. S. Shipplng Board Emergency 
Fleet Corporation, 217 N.T.S, 866, 128 
Misc. 138. 

(2) Conversely, there are cases 
holding that the court may or must 
refuse Jurisdiction where the Cor¬ 
poration is not doing business In the 
state ac the time the action is com- 
menced.—Gaboury v. Central Ver- 
mont Ry. Co., 231 N.T.S. 630, 226 
App.Div. 146, aflirming Jacobs v. 
Central Vermont Ry. Co., 228 N.T.S. 
705, 132 Misc. 144, and reversed on 
other grounds Gaboury v. Central 
Vermont Ry. Co., 166 N.B. 276, 260 
N.T. 233—Richter v. Chicago, R. I, 
& P. Ry. Co., 206 N.T.S. 128, 123 
Misc. 234—Davis v. Julius Kessler & 
Co., 194 N.T.S. 9, 118 Misc. 292. 

(3) However, the fact that the 
statute provides that Jurisdiction of 
such actions may be assumed only 
where the foreign Corporation is do¬ 
ing business in the state has been 
held not to preclude assumption of 
such Jurisdiction in special circum- 
stances after the Corporation has 
ceased to do business in the state.— 
Simons v. Inecto, Inc., 276 N.T.S. 
601, 242 App.Dlv. 275. 

(4) The statute is not retroactive. 
—Falrclough v. Southern Pac. Co., 
167 N.T.S. 862, 171 App.Div. 496— 
Morrison v. Baltimore, etc., R. Co., 
164 N.T.S. 268. 

(6) Thus, it does not confer on 
the court Jurisdiction of an action 
previously commenced.—^Falrclough* 


V. Southern Pac. Co., 167 N.T.S. 862, 
171 App.Div. 496, reversing 156 N.T. 
S. 899. 

(6) Under a statute providing that 

a nonresident may maintain an ac¬ 
tion against a foreign Corporation 
only on a cause of action arlsing In 
the state, or in certain other circum- 
stances, the courts have been held 
without Jurisdiction of actions aris- 
ing outside the state and not other- 
wlse copaing within the terms of the 
statute.—Fairclough v. Southern 
Paa R. Co., supra—^15 C.J. p 791 note 
96 [b], [c], [e], p 792 note 97 

[b]. 

(7) So, apart from statute, the 
courts have been held without Juris¬ 
diction over an action brought by a 
nonresident against a foreign Corpo¬ 
ration on a cause of action arlsing 
outside the state.—Klunck v. Penn- 
sylvania R. Co., 133 N.T.S. 207, 148 
App.Div. 786. 

56. Wls.—In re Inland Steel Co., 182 
N.W. 917, 174 Wis. 140. 

Mere offloe suppUes held Insufll- 
olent property within the meaning of 
the requirement stated in the text. 
—In re Inland Steel Co., supra. 

57. N.T.—N. V. Tonerde Maatschap- 
pij Voor Montaan-Chemie v. Great 
Lakes Coal & Coke Co., 276 N.T.S. 
895, 243 App.Div. 640. 

58. Mo.—State v. Grimm, 143 S.W. 
483, 239 Mo. 136. 

16 aJ. P 792 note 97 [a]. 
Consideratlons not warranting refus. 
al 

(1) The fact that plaintiff wlll not 
be injured seriously by a refusaL— 
State V. Grimm, 143 S.W. 483, 239 
Mo. 135. 

(2) The fact that assumption of 
Jurisdiction wlll resuit in consider- 
able expense to the Corporation or 
the state, or both.—^Brlght v. Whee¬ 
lock, 20 S.W.2d 684, 323 Mo. 840, 66 
A.L.R. 263. 

59. N.T.—Simons v. Inecto, Inc., 
276 N.T.S. 601, 242 App.Div. 276. 

Appolutment of xeoelver 
A court will decline to assume Ju¬ 
risdiction of an action by a nonresi¬ 
dent for the appointment of a receiv- 
er of a foreign corporatlon's property 
pending the filing of an action in 
another state to have the corpora¬ 
tiori declared Insolvent.—^Fehr v. 
Black Petroleum Corporation, 229 P. 
1048, 103 Okl. 241. 

60. N.T.—^Muman v. Wabash Ry. 
Co., 168 N.B. 608, 246 N.T. 244, 54 
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A.L.H. 1622, reverslngr 221 N.T.S. 
332, 220 App.Div. 218, afflrmed 226 
N.T.S. 393, 222 App.Div. 883— 

Gaboury v. Central Vermont Ry. 
Co., 231 N.T.S. 630, 226 App.Div. 
146,* afflrmlng Jacobs v. Central 
Vermont Ry. Co., 228 N.T.S. 706, 
132 Misc. 144, and reversed on oth¬ 
er grounds Gaboury v. Central Ver¬ 
mont Ry. Co., 166 N.B. 275, 260 N. 
T. 233—^Randle v. Inecto, Inc., 226 
N.T.S. 686, 131 Misc. 261. 

Under New Tork statute 

(1) Providing that a nonresident 
may maintain an action against a 
foreign Corporation in certain clr- 
cumstances, the courts have been 
held not precluded from refuslng, 
in their discretion, to entertaln such 
an action, at least where the cause 
of action arose outside the state.— 
Waislkoski v. Philadelphia & Read- 
ing Coal & Iron Co., 127 N.B. 923, 
228 N.T. 681, afflrming 159 N.T.S. 
906, 173 App.Div. 638, and 166 N.T.S. 
1117, 178 App.Div. 932—Waisikoski v. 
Philadelphia & Reading Coal & Iron 
Co., 169 N.T.S. 906, 173 App.Div. 
688—Jacobsen v. U. S. Shipplng 
Board Emergency Fleet Corporation, 
217 N.T.S. 856, 128 Misc. 138—Rich¬ 
ter V. Chicago, R. I. & P. Ry. Co., 
205 N.T.S. 128, 123 Misc. 234—Bag- 
don V. Philadelphia & Reading Coal 
& Iron Co., 165 N.T.S. 910, 178 App, 
Div. 662. 

(2) However, in at least one case, 
such statute has been held to prevent 
the court from refusing In its discre¬ 
tion to assume Jurisdiction of an ac¬ 
tion by a nonresident against a for¬ 
eign Corporation doing business in 
the state to recover damages for a 
breach of contract.—Crane, Hayes & 
Co. V. New Tork, N. H. & H. R. Co., 
226 N.T.S. 775, 131 Misc. 71. 

imder Federal Employers’ ULabill- 
ty Aot, a state court is not preclud¬ 
ed from exerclslng discretion as to 
whether it wlll assume or refuse to 
assume Jurisdiction of an action 
arising under the act in another 
state.—^Muman v. Wabash Ry. Co., 
158 N.B. 508, 246 N.T. 244, 64 A.L.R. 
1622, reversing 221 N.T.S. 322, 220 
App.Div. 218. afflrmed 226 N.T.S. 393, 
222 App.Div. 833. 

Inoonvenleiice of obtalnixig wit- 
nesses from without state is no 
ground for dismlssing action by for¬ 
eign Corporation against foreign Cor¬ 
poration doing business within state. 
—Crane. Hayes & Co. v. New York, 
N. H. & H. R. Co., 225 N.T.S. 776, 131 
Misc. 71. 
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Aetion by foreign Corporation against nonresi- 
dent. A state court has been held to have jurisdic- 
tion of an action by a foreign Corporation against 
a nonresident natural person, although the cause of 
action did not arise in, or out of business conduct- 
ed in, the state.®^ 

c. Between Foreign Oorporations 

A state court may assume JurlsdFctlon of actions be- 
tween foreign corporatlons on causes of action arlslng 
wlthin the state, or, under some statutes, or In some Ju- 
rlsdlctlons, In the absence of statutory restrictions, on 
transitor/ causes of action arlslng outside the state, al¬ 
though the exercise of, or refusal to exercise, its Juris- 
dlction In particular Instances has been held to be a 
matter for the court'a sound discretion, at least where 
the cause of action arose outside the state. 

Subject to statutory limitations, a state court may 
entertain jurisdiction of an action between foreign 
corporations on a cause of action arising within the 


state.®2 Likewise, under some statutes, or, in some 
jurisdictions, in the absence of statutory restric¬ 
tions, courts may assume jurisdiction of actions on 
transitory causes of action arising outside the 
state,®^ where defendant Corporation is doing busi¬ 
ness in the state,but there is other authority 
holding that jurisdiction cannot be assumed if the 
cause of action is unrelated to business transacted 
in the state by defendant.®® So, a state court has 
been held to have power to entertain jurisdiction 
of actions on contracts made in the state.®® How- 
ever, in the absence of a statute to other effect, 
whether a court will exercise or refuse to exercise 
its jurisdiction in particular instances has been held 
to be a matter for the sound discretion of the court, 
at least where the cause of action arose outside the 
state,to be govemed by broad considerations of 
convenience, justice, and public policy.®® Where 


AsstuxiptloiL of JuxlBdlctloii lielA war- 
rantea 

N.T.—Carrinffton v. Panaina Mali 
S. S. Co., 251 N.Y.S. 803, 233 App. 
Div. 866, reveraingr on reargument 
247 N.Y.S. 674, 232 App.Div. 695, 
and afflrmlng 241 N.Y.S. 847, 136 
Misc. 860—Randle v. Inecto, Inc., 
226 N.Y.S. 686. 131 Misc. 261— 
Buonanno v. Southem Pac. Co., 
206 N.Y.S. 791, 121 Misc, 99—Blch- 
ter V. Chlcago, R. I. & P. Ry. Co„ 
206 N.Y.S. 128, 123 Misc. 234. 
ABsnmption of JnxlsdlctloiL held. not 
warraated 

N.Y.—Simone v. Inecto, Inc., 275 N. 
Y.S. 601, 242 App.Div. 276. 
Demnrrer to answer held improp¬ 
eri/ BTistalued where the answer 
gavo notice that the Corporation 
would Show facts induclng the court 
to decline Jurisdiction because of 
alienage.—^Bagdon v. Philadelphia & 
Readlng Coal & Iron Qo., 165 N.Y.S. 
910, 178 App.Div. 662. 

61. La.—General Motors Accept- 
ance Corporation v. Ford, 150 So. 
18, 177 La. 1062. 

Jnrlsdlotloii of olty court 
Under a statute to that effect, a 
particular City court has been held 
to have Jurisdiction of action by for¬ 
eign Corporation against resident of 
county who has been served in clty, 
but has no place of business or resi- 
dence there.—Spiegel May Stem Co. 
V. Male, 270 N.Y.S. 490, 160 Misc. 
398‘. 

62. N.Y.—^Wrights ville Hardware 
Co. V. Assets Realizatlou Co., 144 
N.Y.S. 991. 169 App.Div. 849. 

15 C,J. p 791 note 94 [b]. 

63. 111,-National Can Co. v. Wolr- 
ton Steel Co., 145 N.E. 389, 814 IU. 
280—^Frank Simpson Fniit Co. v. 
Atchlson, etc., R. Co., 92 N.B. 524, 
245 111. 696, reversing 162 IU.App. 
286. 

Wash.—Oregon Mortg. Co. v. Hart¬ 


ford Pire Ina. Co., 210 P. 386, 122 
Wash. 183. 

WIs.—State V. Belden, 236 N.W. 642, 
206 Wls. 168. 

Action on contraot 

111.—^National Can Co. v. Wolrton 
Steel Co., 146 N.B. 389, 314 HL 
280. 

Wash.—Oregon Mortg. Co. v. Hart¬ 
ford Pire Ins. Co., 210 P. 386, 122 
Wash. 183. 

Wis.—State v. Bolden, 236 N.W. 642, 
206 Wls. 168. 

64u N.Y.— N. V. Brood en Beschuit- 
fabrlck v. Aluminum Co. of Ameri¬ 
ca, 239 N.Y.S. 792, 136 Mlsa 349, 
rovorsed on other grounds N. V. 
Brood en Beschuitfabriok V/II 
John Simons v. Aluminum Co. of 
America, 248 N.Y.S. 460, 231 App. 
Div. 693—Bisbee Linseed Co. v. 
Flreman’s Fund Ins. Co., 220 N.Y. 
S. 309, 128 Misc. 861—Common- 
wealth Mortgago Co. v. De Roy 
Sargent & Co., 172 N.Y.S. 694. 104 
Misc. 658. 

Action on oontraot 
N.Y.—^N. V. Brood en Boschultfa- 
briek v. Aluminum Co. of Ameri¬ 
ca, 239 N.Y.S. 702, 136 Misc. 349. 
reversod on other grounds N. V. 
Brood en Beschultfabrlek V/H 
John Simons v. Aluminum Co. of 
America, 248 N.Y.S, 460, 231 App. 
Div. 693—Bisbee Dinsecd Co. v. 
Fireman's Fund Ins. Co., 220 N.Y. 
S. 809, 128 Misc. 861. 

Action in tort 

N.Y,—Commonwealth Mortgage Co. 
V. Le Roy Sargent & Co., 172 N.Y. 
S. 594, 104 Misc. 558. 

66, Ga.—^Louislana State Rice 
Mining Co. V. Mente & Co., 159 S. 
B. 497, 173 Ga. 1—Brlanger Cot- 
ton Mills Co. V. 0'NelU Bros., 167 
S.B. 715, 46 Oa.App. 329. 

Action on oontxBct nelther made 
nor performable in the state.—^Na¬ 
tional Coal Co. V. Cincinnati Gas 
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Coke, etc., Co., 131 N.W. 580, 168 
Mich. 195. 

66. N.Y.—^New York Bank Note Co. 
V. Hamilton Bank Note Kngraving, 
etc., Co., 5t) N.Y.S. 1093, 28 App. 
Div. 411. 

15 C.J. p 791 note 94 [cI. 

67, Masn,—Bethlehem Kabrlrators 

V. H. n. Watts Co., 190 N.B. 828, 
286 Masa. 66$. 93 A.DR. 1124— 
Arizona Commerclal Mining Co. v. 
Iron Cap Copper Co., 124 N.B. 
281, 238 Mass. 522. 

Action by resident assigftee of for¬ 
eign Corporation against another for¬ 
eign Corporation on foreign cause of 
action may be maintained oniy as 
matter of comlty.—Unlver.sal Adjust- 
ment Corporation v. Midland Bank, 
Dlmited, of Dondon, Kngland, 184 N. 
B. 152, 231 Mass. 303, 87 A.L.R. 1407. 
Befnsal held not violative of treaty 
Mass.—Universal Adjuatment Coi> 
poration v. Midland Bank, Limit¬ 
ed, of London, Bngland, supra. 

66. Ind.—^Dodgem Corporation v. D. 
D, Murphy Shows, 183 N.W. 699, 96 
Ind.App. 325, rehearing denied 185 
N.l*3. 169, 96 Ind.App. 325. 

Mass.—Bethlehem Fabricators v. H. 
D. Watts Co., 190 N.E. 828, 286 
Mass. 666, 93 A.L.R. 1124. 

Psndenoy of action in other state 
where defendant has sufficient prop- 
erty to satisfy a Judgment against 
it is not sufficient to require the 
court to decline Jurisdiction.—State 
v. Wickham, Wis., 198 N.W. 594. 
Assmnptlon held proper 
Mass.—Trojan Kngineering Corpora¬ 
tion V. Green Mountain I*ower Cor¬ 
poration, 200 N.B. 117—Bethlehem 
Fabricators v, H, D. Watts Co., 
190 N.E. 828, 286 Mass. 556, 93 A 
L.R. 1124. 

Wis.—State v. Fowler, 220 N.W. 684, 
196 Wis. 451, foUowed ia 220 N.W. 
' 538, 196 Wis. 463. 



21 C.J.S. 


COUBTa 


§78 


the circumstances in which actions between foreign 
corporations may be maintained are specified by 
statute, the power of courts to take jurisdiction in 
other circumstances is excluded.®^ 

§ 78. -Joinder of Residents as Defend- 

ants 

In the absence of statute, a court may assume Juris¬ 
diction of an action on a Joint obllgation If one obligor 
resides within Its territorfal jurisdiction, although an- 
other resides' outside it, but cannot. In the absence of 
statute, acquire jurisdiction of the nonresident's person. 
Jurisdiction of a nonresident cannot be acquired by im- 
proper joinder of a resident, or may be wanting in event 
of discontinuance or dismissal of the action as to, or 
Judgment in favor of, the resident. The joinder of a 
resident wlll not confer Jurisdiction of the person of a 
nonresident of the state. 

While, in the absence of a statute,a court may 
assume jurisdiction of an action on a joint obliga- 
tion where one of the obligors resides within the 
court’s territorial jurisdiction, although the other 
resides outside thereof,*^^ the jurisdiction of a strict- 
ly local court ordinarily cannot be extended to per- 
sons outside of its territoria! jurisdiction by the 
mere circumstance that one or more of the persons 
who are jointly liable happen to reside or to be 
within the jurisdictionUnder some statutes, 
however, if an action against several defendants is 

Befos^ to assnine bsld proper 
Mass.—Universa! Adjustment Cor¬ 
poration V. Midland Bank, Limited, 
of London, England, 184 N.B. 1B2, 

281 Mass. 303, 87 A.L.II. 1407— 

Arizona Commerclal Mining: Co. v. 

Iron Cap Copper Co., 128 N.B. 4, 

236 Mass. 186—^Arizona Commercial 
Mining: Co. v. Iron Cap Copper 
Co., 124 N.B. 281, 233 Mass. 522. 

69. S.C.—^Blue Ridg:e Power Co. v. 

Southern Ry. Co., 116 SJE3. 306, 122 
S.C. 222. 

IB C.J. p 791 note 93. 

Oanse of aotlon arlsing within state 

Under a statute authorizing such 
an action where the cause of ac¬ 
tion arose within the state, the right 
of action must be local with refer- 
ence to the state.—^Anglo-American 
Provision Co. v. Davis Provision Co., 

62 N.E. 687, 169 N.T. 606, 88 Am.S.R. 

608, affirming 63 N.T.S. 987, 50 

App.Div. 273, and affirmed 24 S.Ct. 

92, 191 U.S. 373, 48 L.Bd. 225— 

16 C.J. P 791 note 94. 

Statnte hdld to preolnde assumptlon 
(1) Where the cause of action dld 
not arise, nor relate to a contract 
made or property situated, in the 
state, and defendant Corporation was 
not doing business in the state.— 

Swlft & Co. V. Karline, 167 N.B. 861, 

245 N.T. 670, affirming 220 N.T.S. 

933, 219 App.Div. 821—McCauley v. 

Oeorgla Railroad Banb^ 203 N.T.S. 


brought in a court whose territorial jurisdiction 
does not extend throughout the entire state, the 
fact that one or more of defendants reside within 
the territorial limits of its jurisdiction authorizes 
the court to take jurisdiction over other defendants 
who reside elsewhere in the state,*^® the process of 
the court under such circumstances running out¬ 
side of the territorial limits of its jurisdiction,*^^ 
although Service on defendant residing within the 
territorial jurisdiction of the court is frequently 
made a prerequisite to valid Service on a joint de¬ 
fendant outside of such jurisdiction.*^® However, 
it has been held, under constitutional limitations, 
that the legislature cannot extend the territorial ju¬ 
risdiction of a municipal court by providing for the 
Service of original process on a nonresident outside 
of the corporate limits of the municipajity, where a 
joint defendant residing in the city has been served 
with process therein.*^® 

Jurisdiction as against a nonresident cannot be 
acquired by an improper joinder, as a defendant, 
of one residing within the jurisdiction,'^'^ but in or- 
der to give such jurisdiction defendant who resides 
in, or is served with process in, the county where 
the action is brought, must have a real and sub- 
stantial interest in the subject of the action, ad¬ 
verse to plaintiif and if no cause of action is set 

tillzer Co.. 110 S.B. 639, 28 Ga. 
App. 194. 

72, N.T,—^Hoag v. Lamont. 60 N.T, 
96, 16 Abb.Pr.N.S. 369, modlfying 
16 Abb.Pr.N.S. 91. 

73, Ark.—^Wernlmont v. State, 142 
S.W. 194, 101 Ark. 210, Ami.Cas. 
1913D 1166. 

Ky.—Basye v. Brown, 78 Ky. 553. 
16 C.J. p 793 note 6. 

74 Ark.—Wernimont v. State. 142 
S.W. 194, 101 Ark. 210, Ann.Cas. 
1913D 1156. 

15 C.J. p 793 note 7. 

74 Mich.—Allison v. Klnne, 62 N. 

W. 152, 104 Micli, 141. 

15 C.J. p 793 note 8. 

76. 111.—Wllcox V. Conklin. 99 N.B. 
669, 255 111. 604. 

77. Tex.—^Pool V. Plckett, 8 Tex. 

122 . 

15 C.J. p 798 note 10. 

Where there im xuo joint Uablllty, 
jurisdiction of nonresident defendant 
cannot be conferred by the joinder as 
defendant of a resident over whom 
the court has jurisdiction. 

Ga.—Carter v. Brlggs, 94 S.B. 70. 21 
Ga.App. 176. 

Mo.—^Harris v. McQuay, App., 800 
S.W. 305. 

15 C.J. P 793 note 10 Ca]. 

78. Ohio.—^Pisher v. Murdock, 1 
Handy, 544, 546, 12 Ohio Dec. (Re- 
print) 280. 

16 C.J. P 793 note 11. 


660, 122 Mlsc. 632, affirmed 206 N.T. 

S. 936, 209 App.Div. 886—Joseph M. 
Baker Co. v. Southern Express Co„ 
199 N.T.S. 648. 

(2) Where the cause of action did 
not arise, or the subject of the ac¬ 
tion was not situated, In the state. 
—^Blue Ridge Power Co. v. Southern 
Ry. Co., 115 S.E. 306, 122 S.C. 222. 
Action by resident asslgrnee 

(1) However, where the action is 
one which may be maintained by a 
resident, the fact that the resident 
is the asslg:nee of a forelgm Corpora¬ 
tion precluded from malntalning the 
action does not preclude him from 
maintainlng it.—^Ball v. Nlppon Tu- 
sen (Rabushki Kaisha). 253 N.T.S. 
260. 142 Misc. 201, affirmed 256 N. 

T. S. 298, 143 Misc. 243, followlng 
Brown v. Canadlan Pac. Ry. Co., 266 
N.T.S. 294, 143 Misc. 239—^McCauley 
v. Georgla Railroad Bank, 203 N.T. 

S. 550, 122 Misc. 632, affirmed 205 N. 

T. S. 936, 209 App.Div. 886. 

(2) It Is sufficient that the as- 
slgnee Is a bona fide resident; that 
the asslgmnent was wlthout eon- 
sideration and for the sole purpose 
of bringing the action is immaterlal. 
—^McCauley v. Georgia Railroad 
Bank, supra. 

70. N.T.—Kortvellyessy v. Manhat¬ 
tan Cooperage Co., 147 N.T.S. 586, 
162 App.Div. 286. 

71 , Ga.—JoUy v. Chattahoochee Fer- 
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forth against defendant served within the juris- 
diction, judgment cannot be rendered against de¬ 
fendant served outside of the jurisdictioni® It has 
been held that before a judgment can be rendered 
against defendant served with process outside of 
the territorial jurisdiction of the court, some dis- 
position should be made of the action as to defend¬ 
ant served within the jurisdiction;^® and, while ju¬ 
risdiction with respect to nonresident defendants is 
not lost by reason of the fact that the verdict is in 
favor of defendants who reside within the territo¬ 
rial limits of the jurisdiction,there is authority 
for the view that where the action is dismissed as 
to resident defendant, the court has no jurisdic¬ 
tion to render judgment by default against non¬ 
resident defendant,^2 qj- that where, before trial, a 
nolle prosequi is entered as to resident defendant, 
this is ground for abatement as to nonresident de¬ 
fendant. It is sometimes provided by statute that 
no judgment can be rendered against defendant 
served outside of the jurisdiction where the action 
is discontinued or dismissed as to defendants served 
within the jurisdiction, or where judgment is ren¬ 
dered in their favor, unless defendant served out¬ 
side of the jurisdiction has appeared and failed to 
object®^ 

Residents and nonresidents of state as joint de¬ 
fendants. Although a state court would not have 
jurisdiction of an action, if ali the defendants werc 


nonresidents of the state, the fact that one or more 
of several defendants are residents may authorize 
it to take jurisdiction of the action although the 
other defendants are nonresidents.^5 in order for 
this rule to apply, resident defendant must have a 
real interest in the matter in controversy,^® but ju¬ 
risdiction may be acquired although the rights of 
nonresident defendant are wholly distinet from 
those of resident defendant.^^ Where a court is 
given jurisdiction of actions between nonresidents, 
or between nonresidents and citizens, such jurisdic¬ 
tion extends to an action by a nonresident against 
several joint defendants, some of whom are citizens, 
and others of whom are nonresidents.S8 However, 
the joinder of a resident as a defendant cannot con¬ 
fer jurisdiction over nonresident defendants who 
are not pcrsonally served, and do not appear, so as 
to empower the court to enter a personal judgment 
against them.^® 

§ 79. Political Corporations 

A county or parish may bo sued In any court of 
proper or competent jurisdiction within its territorial 
limits. 

The political Corporation known as the county or 
parish exists evcrywhere throughout its territorial 
limits and may, therefore, be sued in any court of 
proper or competent jurisdiction within such terri- 
torial limits.®® 


79- Ky.—^Feniold v. Speer, 3 Mete. 
459. 

Mo.—Haseltlne v, Messmore, 82 S.W. 
115, 184 Mo. 298. 

80. Ky.—^Fernold v. Speer, 3 Mete, 
459. 

81. Tenn.—^Eloh v, Rayle, 2 

Humphr. 404. 

82. 111.—^Herkimer v. Sharp, 5 111. 
App. 620. 

83. Tenn.—Yaneey v. Marriott, 1 
Sneed 28. 

16 aJ. p 793 note 16. 

84. Ky.—^Fernold v. Speer, 8 Mete. 
459. 

16 C.J. p 793 note 18. 

85. N.Y.—Consumere' Lumber Co. v. 
Lincoln, 283 N.Y.S. 630, 225 App. 
Div. 484. 

15 C.J. p 794 note 21. 

Aotlon. to oaacel contraot aad enjoin 
perfornuuLce 

Al8u—City of Albany v. Spraglns, 93 
So. 803, 208 Ala. 122. 

Aotlon. ex delloto 

In an action ex delicto agralnst 
several defendants, some of whom 


were nonresidents of the stato, the 
court was held to have jurisdiction 
as to those who resided within the 
territorial limits of its jurisdiction, 
although defendants were sued as 
partners.—^Wcidman v. Sibley, 44 N. 
Y.S. 1067, 16 App.Div. 616. 

88. N.Y.—Consumers' Lunxbor Co. v. 
Lincoln, 233 N.Y.S. 630, 226 App. 
Div. 484. 

Tenn.—Jackson v. Tieman, 10 Yerg. 
172. 

87- Tenn.--0ra.ckson v. Tieman, su¬ 
pra. 

88. Ky.—Turner v. 0'Bannon, 2 J.J. 
Marsh. 186. 

89. Ga.—^Reynolds, etc., Mortg. Co. 
V. Martin, 42 S.B. 796, 116 Ga. 
495. 

16 C.J. p 790 note 83. 

FartxLershlp dolng* husiiiem Ia, state 
A partner neither domiciled nor 
served in state cannot be personally 
and individually brought Into court 
in an action properly brought in the 
state against the partnership, sincc 
parlnershlp Is entity separate and 
apart from its members.—^Klotz v. 


Tru-Pruit Bistributors, Z^App., 178 
So. 692. 

Woaresldeat forelgu oorpozatio]i, 
not doing business within the state 
or othcrwise submltting to the ju¬ 
risdiction of its courts, cannot be 
personally brought into its courts al¬ 
though joined in an action with a 
resident over whom the court has 
jurisdiction. 

La.—Lowery v. Zorn, App., 167 So. 
826. 

Miss.—First Nat. Bank v. Mississip- 
pl Cottonseed IVoducts Co., 157 So. 
349, 171 Miss. 282. 

9a La.—State v. Pupre, 14 So. 907, 
46 La.Ann. 117—State v. Judge 
First Justlce^s Ct, 6 So. 653, 41 
LeuAnn. 403. 

15 C.J. p 794 note 26. 

Jurisdiction and venue gcncrally in 
actions by or against: 

Countles see Counties i 326. 
Municipal corporations see the C. 
J.S. titio Municipal Corporations 
§6 2202, 2203, also 15 C.J. p 794 
note 27; 44 C.J, p 1470 note 33- 
p 1472 note 64. 
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D. MODE OF ACQUmNO JTJKISDICTION 


§ 81 


§ 80. In General 

Methods recognfzed or prescribed by law must be 
rollowed for the court to obtain Jurisdiction. 

It is a general rule that every state may, within 
its constitutional authority, prescribe the manner in 
which its courts shall acquire jurisdiction and if 
a new jurisdiction is created by statute without its 
form of proceeding being prescribed, such jurisdic¬ 
tion may pursue its own forms and regulations if 
not inconsistent with the laws of the land.92 in any 
case, due modes of procedure must be pursued in 
order that the court may obtain jurisdiction,22 and 
where the mode of acquiring jurisdiction is pre¬ 
scribed by statute compliance therewith is essential 
or the proceedings will be a nullity,^^ although a 
failure to conform to the statute literally may be 
deemed to be an unimportant variation not affecting 
the jurisdiction of the court.25 Qn the other hand, 
if jurisdiction is acquired in the manner prescribed 


by the statute it cannot be questioned within the 

state.26 

As a general rule, jurisdiction must be fairly ac¬ 
quired,27 and if a thing must be done in order to 
attach jurisdiction, it must be lawfully done.28 

Conditional jurisdiction. In some States, a con- 
ditional jurisdiction is sometimes acquired upon the 
granting of a provisional remedy,22 which jurisdic¬ 
tion, as appears in § 93 infra, is subject to be di- 
vested by failure to do certain acts within a specie 
fied time. 

§ 81. Court Cannot Act Sua Sponte 

A court cannot of Its own motion assume Jurisdic¬ 
tion. 

A court cannot of its own motion assume juris¬ 
diction in a particular matter; it is necessary that 
some person should in some legal way invoke its 
action.l However, it is not always required that 


91. Ind.—De Langfe v. Cones, 19 N. 
IL2d 850, 852, clting Corpns Otirls. 

Tex.—San Antonio & A. P. Ry. Co. 
V. Blair. 196 S.W. 502, 1153, 108 
Tex. 484, denyingr error, Civ.App., 
184 S.W. 566, followed In Gatz v. 
City of Kerrville, 43 S.W.2d 91, 121 
Tex. 92—Campbell v. Wllson, 6 
Tex. 379—Stewart v. Moore, Com. 
App., 291 S.W. 886. 

ISode by wlLlcli nonresidents may in- 
voke Jurisdiction ^ 

W.Va.—Titus V. Titus, 174 S.B. 874, 
876, 115 W.Va. 229, citing Corpus 
Juris. 

92. Ga.—Pilotage Com'rs v. Low, 
R.M.Charlt. 298. 

Wash.—State v. Superior Court for 
Yakima County, 185 P. 628, 108 
Wash. 636. 

98. Del.—Stidham v. Brooks, 5 A.2d 
522. 

Pia.—^Liovett v. Lovett, 112 So. 768, 
93 Pia. 611. 

N.Y.—In re Grube's Will, 296 N.T.S. 
238, 162 Mlsc. 578. 

TTtah.—Utah Llguor Control Commls- 
slon V. Wooras, 93 P.2d 466. 

Wyo.—State v. District Court of 
* Eighth Judicial Dlst in and for 
Natrona County, 238 P. 646, 33 
Wyo. 281. 

However, it has been held that 
the admitted Jurisdiction of a court 
over the parties and subject matter 
is not alfected by the mode in 
which the case Is presented.—Ander- 
son V. Anderson, 170 N.B. 212, 338 
111. 309. 

Separate from trial procedure 
The procedure necessary to con¬ 
fer Jurisdiction Is altogether sepa^ 
rate and distinet from that to be 
observed in the trial.—Southern Cas- 


ualty Co. V. Pulkerson, Tex.Civ.App., 
30 S.W.2d 911, reversed on other 
grounds, Com.App., 46 S.W.2d 162. 

Parties and subject matter must be 
brought before court in manner glv- 
ing it Power to act.—^Lovett v. Dov- 
ett, 112 So. 768, 93 Pia. 611. 

Ho aotlou oommenoed 
Court's Jurisdiction could not be 
Invoked by Service of order to Show 
cause, where no action had been com- 
menced.—^In re Citizens’ State Bank 
of Glllett, 241 N.W. 339, 207 Wis. 
434. 

Vold nunc pro tuno order cannot 
restore jurisdiction lost by lapse of 
time.—Jedele v. Washtenaw Circuit 
Judge, 212 N.W. 89, 237 Mich. 620. 

94. 111,—^Hoehamer v. Vlllage of 
Blmwood Park, 198 N.B. 345, 361 
111. 422, 102 A.L.R. 196—People v. 
Blocklmger, 176 N.E. 749, 344 111. 
447*—People v, Brewer, 160 N.B. 
76, 328 111. ,472. 

Minn,—Strom v. Lindstrom, 276 N. 
W. 833, 835, 201 Minn. 226, Quotlng 
Coipus Jturls. 

Mo.—Rlggs v. Moise, 128 S.W.2d 
682. 

N.Y.—Gates v. State, 28 N.B. 373, 128 
N.Y. 221—^People v. De Renna, 2 
N.Y.S.2d 694, 166 Misc. 682—Pacillo 
V. Scarpatl, 300 N.Y.S. 473, 165 
Misc. 686. 

Utah.—Askwith v. EUis, 38 P.2d 767, 
759, 85 Utah 108, citing Corpus 
Juris. 

Wis.—State v, Zimmerman, 231 N.W. 

590, 202 Wis. 69. 

15 C.J. p 797 note 51. 

BCanuer of Involdug Juxlsdlotlou 
If a court cannot try Question ex- 
cept under particular conditlons, or 
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unless approached In a particular 
manner, Jurisdiction is wlthheld un¬ 
less such conditlons exlst or the 
court is approached in the manner 
provided. 

Del.—Stidham v. Brooks, 6 A.2d 522. 
Vt—Holden v. Campbell, 144 A. 456, 
101 Vt.> 474. 

95. N.Y.—Stewart v. Transconti- 
nental Car Porwarding Co. of 
Akron, Ohio, 7 N.T.S.2d 926, 169 
Misc. 427. 

96 . Tex.—Campbell v. Wllson, 6 
Tex. 379. 

97. Mo.—^Natlons v. New York 
Times, App., 57 S.W.2d 713. 

98. U.S.—The Underwriter, D.C. 
Conn., 6 P.2d 937, reversed on 
other grounds, C.C.A., 13 P.2d 483, 
and affirmed Maul v. U. S., 47 S. 
Ct. 786. 

99. N.Y.—Schram v. Keane, 18 N. 
B.2d 136, 279 N.Y. 227, 119 A.L.R. 
1216, afflrming 6 N.Y.S.2d 157, 264 
App.Div. 828—^Bennet v. Bird, 261 
N.Y.S. 640, 237 App.Div. 542, rear- 
gument denied 262 N.Y.S. 907, 238 
App.Div. 786—City of New York v. 
Staten Island Midland Rv. Co., 181 
N.T.S. 124, 110 Misc. 695. 

15 C.J. p 826 note 83. 

1. Pia.—Coffrin v. Sayles, 176 So. 
236, 128 Pia. 622—^Lovett v. Lovett, 
112 So. 768, 775, 93 Pia. 611, citing 

Corpus J^oris. 

111.—People V. Brewer, 160 N.B. 76, 
328 111. 472. 

Ind.—^De Lange v. Cones, 19 N.H.2d 
850, 852, citing Corpus Jliris. 

Miss.—^Love v. Misslssippi Cotton 
Seed Products Co., 137 So. 789. 

Mo.—^Rlggs V. Moise, 128 S.W.2d 
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the jurisdiction of the court be invoked by fonnal 
pleadings.^ 

§ 82. Jurisdiction of the Aetion; Pleadings 

Whlle Jurisdiction fs acquired by the tlllng of plead- 
Ings presenting a cause wlthin the coupt'8 potentlal Ju¬ 
risdiction regardiess of the sufflclency of the pleadings In 
other respects, the court may refuse to take Jurisdiction 
where It appears or Is shown that false statements are 
made for the purpose of conferring Jurisdiction, 

As is stated in Coirpus Juris, jurisdiction of a par- 
ticular action is acquired by the filing of pleadings 
which Show the case to be within the general class 
of cases which the court has jurisdiction to hear 
and de termine,3 and a petition or complaint which 
shows this is sufficient to give jurisdiction, although 
it is defective in other respeets.^ On the other 
hand, the mere form of pleading cannot give to a 
court jurisdiction of a subject otherwise foreign to 
its jurisdiction.® 

Fraudulent statement of cause of action, If 
plaintiff falsely States facts, either as constituting 
his cause of action or with regard to the amount 


in controversy, for the purpose of conferring ju¬ 
risdiction, and this manifestly appears to the court, 
it is said that it is the duty of the court to interfere 
ex mero motu and to prevent a fraud on its juris¬ 
diction,® although, if the fact of an intentional 
fraud is not apparent, it is held that the matter 
must be specially plcaded,’^ before answer to the 
merits is made,® and the question on the plea is one 
to be submitted to the jury.® 

§ 83. Jurisdiction of the Parties 

a. Plaintiff 

b. Defendant 

a. Plaintiff 

The court acquires Jurisdiction over plaintiff In an 
action when he Invokes Its power or action. 

The court acquires jurisdiction of plaintiff in an 
action when he voluntarily comes into court and 
invokes the cxercise of its powers and its assistance 
to compel defendant to render him his rights under 
the law;^® and it has becn held that there is a suit 


632—Owens v. McCleary, App., 273 

S.W. 146. 

Tex.—Grand Lodge, Colored K. P. v. 

Kidd, Clv.App., 10 S,W.2d 420. 
tJtah.—State v. Telford, 72 P.2d 626, 
93 UtaU 228. 

Wis.—State v. Zimmerman, 231 N.W. 
690, 202 Wls. 69. 

Wyo.—State v, Underwood, 86 P.2d 
707, 718, citing Corpus jrnrls. 

15 C.J. p 797 note 63. 

2. Ind.—^De LAnffe v. Cones, 19 N.B. 
2d 860. 

Wyo.—State v. XTnderwood, 86 P.2d 
. 707. 

3. Ariz.—^McCulIoch v. Western 

Land & Cattle Co., 231 P. 618, 27 
Ariz. 164. 

Fla.—State ex rei. Associated Utili¬ 
ties Corporation v. Chilllngworth, 
181 So. 846, 132 Pia. 687—Lovett v. 
Lovett. 112 So. 768, 98 Fla. 611. 
m. —^People V. Brewer, 160 N.B. 76, 
328 111. 472—Vincent v. McBlvain, 
186 N.B. 502, 304 111. 160—Martin 

V. Heymann, 261 IllApp. 89. 
lowa.—Denman v. Sawyer, 232 N.W. 

819, 211' lowa 66. 

Mo.—^NoU V. Alexander, App., 282 S. 

W. 739. 

Mont.—^Reed v, Woodmen of the 
World, 22 P.2d 819; 94 Mont, 

374. 

N.J.—^Robb V. Shore Bus Transp. Co., 
159 A 527, 10 N.J.Misc. 468. 

N.M.—Cooper v. Otero, 29 P.2d 841, 
38 N.M. 164. 

Tenn.—Long v. Garrlson, 1 Tenn. 
App. 211. 

Tex.—Permian Oil Co. v. Smith, 78 
S.W.2d 490—^Barrier v. Lowery, 13 
S.W.2d 688, 118 Tex. 227, denying 
rehearlng 11 S.W.2d 298, 118 Tex. 


227—Cleveland v. Ward, 286 S.W. 
1063, 116 Tex. 1—Eliis V. Houston 
& T. C. Ry. Co.* Civ.App,, 203 S. 
W. 172, error refused. 

Utah.—In re Rogers' Bstate, 284 P. 
992, 75 Utah 290. 

Wyo.—State v. Underwood, 86 P.2d 
707, 718, clting Corpus Juris—Pnd- 
lock Ranch v. Washakie Ncedles 
Irr. Dist., 6l P,2d 410, 50 Wyo. 
263, denying rehearing 60 F.2d 819, 
60 Wyo. 263. 

16 C.J. p 797 note 54. 

Faots stated hy plalutUF 
Whether the court has Jurisdic¬ 
tion of the subject of the action de- 
pends, not on the facts as they ac- 
tually exist, but on Jhe facts as stat¬ 
ed by the plaintiff.—Owen v. Brown, 
139 N.Y.S. 461, 78 Mlsc. 273, 

Jorisdiotion is dependeat oa prinuury 
purpose of suit 

Md.—Carey v. Jackson, 169 A 922, 
165 Md. 472. 

FTeoesslty of writtea pleadJags 

(1) On the principle that Jurisdic¬ 
tion must bo invoked according to 
propor procedure, it has been held 
that a party must flle a complaint 
petition, or application, and not sim- 
ply state his complaint orally.— 
State v. Telford, 72 P.2d 626, 93 Utah 
228. 

(2) It has been said, however, that 

*‘the power of a court . . . to 

pronounce Judgment, when proceed- 
ing according to the course of the 
common law, does not necessarily 
depend, upon the existence or the 
flling of written pleadings by tho 
parties.’'—Johnson v. Miller, 60 IU. 
App. 60, 70. 


4. Ariz.—Long v. Stratton. 72 P.2d 
939, 50 Ariz. 427. 

Pia.—Lovett v. Lovett. 113 So. 768, 
93 Fla. 611. 

III.—People V. Brewer, 160 N.B. 76, 
328 ZIl. 472. 

N.M.—Cooper v. Otero. 29 P.2d 341, 
349, 38 N.M. 164, quoting Coxpnz 
Juris. 

Tex.—Permian Oil Co. v. Smith, 73 

S.W.2d 490, 601, quoting Corpus 
Juris. 

Vt—International l^per Co. v. Bel¬ 
lo ws Palis Canal Co., 100 A. 684, 
91 Vt. 330. 

16 C.J. p 797 note 65. 

6. D.C.—In re Standard Oil Co., 39 
App.U.C. 491. 

e. Mich.—Pix V. Sissung, 47 N.W. 
340. 83 Mich. 561, 21 Am.S.H. 
616. 

15 C.J. p 797 note 57. 

Pictilious or fraudulent claims as to 
amount in controversy generally 
seo supra S 56. 

7. Tex.—Bilis V. Houston & T, C 
Ry. Co., Civ.App., 203 S.W. 172 , 
error refused. 

16 C.J. p 798 note $8, 

a Tex.—I>rice v. Qarvin, Civ.App., 
69 S.W. 985. 

9- T**x.—Roper v. Brady, 16 S.W. 
434, 80 Tex. 688. 

16 aJ. p 798 note 59. 

la Ark.—Pederal Land Bank of St 
IjOuIs v. Gladish, 2 S.W.2d 696, 176 
Ark. 267—Purnoll v. Nichol, 292 S. 
W. 686, 173 Ark. 496. 

IU.—Wilson Bros. v. Haege, 179 N.B. 
459, 347 IU. 140. revorsing 261 Ul. 
App. 568—^Vincent v. McBlvaln, 136 
N.B. 602, 304 IIL 160. 
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§ 83 


pending for the purpose of giving the court juris- 
diction of the parties and the subject matter, where 
all the parties appear as plaintiffs as well as when 
they appear as parties plaintiff and defendant.^ 
However, where an unauthorized person brings an 
action in the name of another who has not consent- 
ed thereto, the court does not acquire jurisdiction of 
plaintiffA^ 

b. Defendant 

(1) In general 

(2) Sending process out of jurisdiction 
(1) In General 

Generally jurisdiction over defendant may and must 
be acquired, In the absence of his voluntary submission 


theretOf by proper and falrly obtalned Service of process, 
actual or constructive, regardiess of the sufflolency of the 
proof or return thereof, and jurisdiction acquired wlth- 
out personal servIce, as by seizure of property, confers no 
power to render personal judgment against defendant. 

To authorize a court to proceed, it must acquire 
j‘urisdiction over defendant in some mode author- 
ized by law, by Service or other means,and, as 
appears in the CJ.S. title Judgments § 19, also 33 
CJ. p 1074 note 43-p 1075 note 59, a j*udgment ren- 
dered without acquiring such j*urisdiction is a nul- 
lity. So the rule prevails that, in the absence of 
defendant^s voluntary submission to the jurisdiction 
of the court, Service of process or the prescribed le- 
gal or statutory notice is always a prerequisite to 
jurisdiction over either the person or the property,!^ 


Mo.—State ex rei. Angrold v. Uta, 
App., 236 S.W. 886, 387, quotlng 
CozpnB Jtirls. 

N.J.—^Robb V. Shore Bus Tranap. Co., 
169 A. 627, 10 N.J.Misc. 458. 

N.D.—Cofman v. Ousterhous, 168 N. 
W. 826, 40 N.D. 390, 18 A.L,.R. 
219. 

Okl.—Humphreys v. Smith, 197 P. 
166, 81 Okl. 104. 

Pa.—Deleo Ice Mfgr. Co. v. Prlck 
Co., 178 A. 136, 139, 318 Pa. 887, 
citiziiT Corpus Jturls. 

16 C.J. p 798 note 60. 

“Where one puta In motion the 
process of a court or seeks to use 
the procedure of the court for the 
purpose of obtainlng a benefit for 
hlmself, Jurisdiction is conferred 
over him so far as the defendant in 
the proceeding: or the court is con- 
cerned."—^Delco Ice Mfg. Co. v. 
Frick Co., supra. 
ironresideiLt instltutlng suit 

(1) Generally.—Gordy v. Levlson & 
Co., 122 S.B. 234, 157 Ga. 670—16 C.J. 
p 798 note 60 [bj. 

(2) Nonresident remote grantee, 
suing for breach of warranty, sub- 
mitted hlmself to Jurisdiction of 
courts, and original giuntor could 
then sue in same county to reform 
deed for mistake.—Wachovia Bank & 
Trust Co. V. Jones, 144 S.B. 256, 166 
Ga. 747. 

Flalntur always in oourt 
A plaintiff, although not actually 
present In person or by attorney, Is 
always in court as affects court's Ju¬ 
risdiction to rule on motions, demur- 
rera, etc.—Christ v. Jovanoff, 162 N. 
E. 2, 84 Ind.App. 676, denying re- 
hearlng 151 N.E. 26, 84 Ind.App. 
676. 

11. Tex.—^Blogge v. Shaw, Clv.App., 
41 S.W. 766. 

13. OkL—Southern Pine Lumber 

Co. V. Ward, 85 P. 469, 18 Okl, 
131. 

13. Ala.—^Ex parte Gunter, 86 So. 
146, 17 Ala.App. 818. 


Fla.—^Harris v. City of Sarasota, 181 
So. 366, 132 Fla. 668. 

Da.—^Krotz Sprimgs Oil & Mineral 
Water Co. v. Shirk, 116 So. 488, 
166 La. 1005—Hodges v. Lyon, 98 
So. 49. 154 La. 635. 

Mo.—State v. Rutledge, ‘66 S.W.2d 
28, 37, 331 Mo. 1015, clting Corpus 
Juris—State ex rei. Angold v. TJtz, 
236 S.W. 386. 

Mont—^Reed v. Woodmen of the 
World, 22 P.2d 819. 94 Mont. 374. 
Nev.—^Electrica! Products Corpora¬ 
tion V. Second Judiclal Dist. Court, 
In and for Washoe County, 23 P. 
2d 601, 66 Nev. 8. 

N.D.—Taylor v. Oulie, 212 N.W. 981, 
55 N.D. 263. 

Or.—Duncan Lumber Co. v. Willapa 
Lumber Co., 183 P. 476, 93 Or. 
386, denying rehearing 182 P. 172, 
93 Or. 386. 

Tex.—Maryland Casualty Co. v. 
Jones, Clv.App., 78 S.W.2d 668, af- 
flrmed 104 S.W.2d 847, 129 Tex. 
392. 

16 C.J. p 798 note 64. 

NotiLoe to parties concemed 

It is a general rule that courts will 
not adjudicate matters involving con- 
fiicting rights until all parties di- 
rectly concemed have been actually 
or constructively notified.—^Ackerman 
V. Union & New Haven Trust Co., 100 
A. 22, 91 Conn. 600. 

Frlnoipal axLd nominal defendants 

Where the court lacks personal 
Jurisdiction of the prlncipal defend¬ 
ants the fact that the court has 
Jurisdiction of a merely nominal par- 
ty defendant does not glve the court 
Jurisdiction of the case.—^Reynolds, 
etc., Mortg. Co. v. Martin, 42 S.E. 
796, 116 Ga, 496. 

14, U.S.—^Robertson v, Railroad La¬ 
bor Board, 111., 46 S.Ct. 621, 268 U. 
S. 619, 69 L.Ed. 1119, reversing, 
D.C., Railroad Labor Board v. Rob- 
ertson, 3 P.2d 488—Monarch An- 
thracite Mining Co. v. Coffln, C.O. 
A.Pa., 102 F,2d 837—^Andls v. 
Schlok Dry Shaver, C.C.A.Wis., 94 
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' P.2d 271—^Brogdex Co. v, Food 
Machinery Co., C.C.A.Del., 92 F.2d 
787, reversing, D.C., 16 F.Supp. 228 
—Noxon Chemical Products Co. v. 
Leckie, C.C.A-N.J., 39 P.2d 318, cer¬ 
tiorari denied Robb v. Noxon 
Chemical Products Co., 51 S.Ct. 22, 
282 U.S. 841, 76 L.Bd. 747—U. S. v. 
Mahon, D.C.N.T., 42 P.2d 571. 

Ala.—^Bx parte Gunter, 86 So. 146, 17 
Ala.App. 313. 

Del —Skinner v. Educational Plctures 
Securities Corporation, 129 A. 867, 
14 Del.Ch. 417. 

Fla-—^Harris v. City of Sarasota, 181 
So. 366, 132 Fla. 668—^Lovett v, 
Lovett, 112 So. 768, 93 Fla. 611. 

lowa.—Dewell v. Suddick, 232 N.W. 
118, 211 lowa 1352—^Franklin v. 
Bonner, 207 N.W. 778, 201 lowa 
516. 

Mo.—State v. Rutledge, 66 S.W.2d 28, 
37, 831 Mo. 1015, citing Corpus Ju¬ 
ris—^Kellogg V. Moore, 196 S.W. 15, 
271 Mo. 189. 

Mont.—^Holt V. Sather, 264 P. 108, 81 
Mont. 442. 

N.J.—^Brainard v. New York, O. & 
W. Ry. Co., 150 A. 681, 8 N.J.Misc. 
322. 

N.Y.—^Hodgens v. Columbia Trust 
Co., 173 N.T.S. 304, 186 App.Div. 
666, reversing 171 N.Y.S. 236, 103 
Misc. 416—Stewart v. Transcontl- 
nental Car Forwarding Co. of Ak- 
ron, Ohio, 7 N.T.S.2d 926. 169 Misc. 
427—In re Clark’s WUl, 3 N.T.S. 
2d 364, 166 Misc. 909. 

N.C.—^Hatch V. Alamance Ry. Co., 
112 S.E. 529, 183 N.C. 617. 

Or.—State ex rei. Methodist Old Peo- 
ple’s Home v. Crawford, 80 P.2d 
873, 169 Or. 877—^Waltera v. Dock 
Commlsslon of City of Portland, 
270 P. 778, 126 Or. 487, denying 
moUon 266 P. 634, 126 Or. 487— 
Duncan Lumber Co. v. Willapa 
Lumber Co., 183 P. 476, 93 Or. 386, 
denying rehearing 182 p. 172, 93 
Or. 386. 

S.C.—Mlller v. Whlte, 174 S.E. 17, 
172 S.a 833. 
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and the statutory mode of Service or of giving no- 
tice must be followed,!® induding requirements as 
to Conversely, where a defendant has prop- 

erly been served with process, the court has juris- 
diction of his person.i7 Also, as is stated in § 85 
c infra, the court may acquire such jurisdiction by 
reason of defendant's voluntary submission thereto, 
but it is held that a personas knowledge of the ex- 
istence of an action does not supply the want of 
compliance with the statutory or legal requirements 
as to Service, that a personas mere presence in 
court does not gpive jurisdiction to enter a judgment 
against him when he was not brought there by any 

legal means.i8 

Constructive Service. Where such Service is au- 
thorized, jurisdiction may be acquired by construc¬ 


21 c.j.a 

tive Service as well as by personal service.20 5 q 
as against a defendant within the state who con- 
ceals himself so as to avoid Service of process, sub- 
stituted Service may be authorized and is suffi- 
cient.21 

Service obtained by fraud or improper means. It 
is well established as a general rule that in a civil 
case a court will not take jurisdiction based on a 
Service of process on a defendant who was brought 
within the rcach of its process wrongfully or fraud- 
ulently, or by deceit or any other improper device,^^ 
provided, of coursc, the wrong or dcceit is charge- 
able to plaintiff.^8 This rule is based not on a lack 
of jurisdiction but on the view that it is improper 
for a court to excrcise a jurisdiction so oblained.^4 

Return and proof of scnnce. While it is usually 


Tenn.—^Dickson v, Simpson, 113 S.W, 
2d 1190, 172 Tenn. 680, 116 A.L.R. 
880. 

Tex.—^Walker v. Koger, Clv.App., 99 
S.W.2d 1034, error dismlssed— 
Llpscomb V. McCart, 01v.App., 295 
S.W. 246. 

Wyo.—^Padlock Ranch v. Waahakie 
Needles Irr. Dlst., 61 P.2d 410, 60 
Wyo. 268, denying rehearing 60 P. 
2d 819, 60 Wyo. 263. 

15 C.J. p 787 note 66, p 798 note 65. 
General appearance as couferring Ju¬ 
risdiction see Appearances S 17. 
Necessity of aervice of process gen- 
erally see C.J.S. titie Process § 2, 
also 60 C.J. p 446 note 80-p 447 
note 22. 

acethod of notlfloatloiL 
Jurisdiction cannot be exerclsed 
unless method of notification is em- 
ployed which Is reasonably calculat- 
ed to give knowledge of attempted 
exercise of Jurisdiction and oppor- 
tunity to be heard.—^Mazzoleni v. 
Transamerica Corporation, 169 A. 
127, 313 Pa. 317. 

Brroxieous ruUng 

Where court had not acquired ju¬ 
risdiction over a foreign Corporation 
by Service of process on appearance, 
it could acquire none by making an 
erroneous ruling denying znotlon to 
dismlsB made on special appearance. 
—State V. Second Judicial Dist. Court 
in and for Washoe Couniy, 226 P. 
1106, 48 Nev. 53. 

15- Mont.—^Holt v. Sather, 264 P. 
108, 81 Miont. 442. 

N.C.—^HAtch V. Alamance Ry. Co., 
112 S.B. 529, 183 N.C 617. 

S.C.—^Dyar v. Georgia Power Co., 176 
S.E. 711, 173 S.C. 627. 

W.Va.—^Pettry v. Shinn, 196 S.H. 386, 
886, citing Corpus Juris. 

16 C.J. p 799 note 66. 

ICL N.J.—^Matlock v. Layman, 3 N.J. 
Law 998—Karr v, Karr, 19 N.J. 
Eq, 427. 


N.Y.—SIlls V. Gaffney, 93 N.T.S. 541, 
47 Misc. 366. 

17. U.S.—Southwark Poundry & Ma- 
chine Co. v. Franz Poundry & Ma- 
chlne Co., C.C.A.Ohlo. 48 P.2a 
714—In re Anton, D.C.Minn., 11 
P.Supp. 845. 

Ala.—Parker v. Central of Georgia 
Ry. Co., 170 So. 333. 233 Ala. 
149. 

Ariz.—McCulloch v. Western liand & 
Cattle Co., 231 P. 618, 27 Ariz. 
164, 

Minn.—Sievert v. Selvig, 222 N.W. 
281, 176 Mlnn. 5D7. 

Miss.—Aldrldge v. First Nat Bank. 

144 So. 469, 165 Miss. 1. 

Mo.—^H. & M. Pinance Co. v. Brandt, 
App., 86 S.W.2d 196, followcd in 
I H. & M. Pinance Co. v. Reinkemey- 
er, 86 S.W.2d 200—NoU v. Alex¬ 
ander, App„ 282 S.W. 739—State 
ex rei. Angold v. Utz., App., 236 
S.W. 386, 387, quoting Corpus Jtx-, 
rls. 

N.J,—Eoan v, Collins-Doan Co., 194 
A. 264, 122 N.J,Bq. 399—Ex parte 
Hali, 118 A. 347, 94 N.J.Eq. 108. 
XTUh,—^Ploor V. Mitchell, 41 P.2d 
281, 86 Utah 203. 

Wyo.—Grlevo v. Huber, 266 P. 128, 
799, 38 Wyo. 223, citing Corpus 
Juris. 

16 C.J. p 799 note 68. 

18. Okl.—Kennedy v. State, 68 P.2d 
139, 144, 177 Okl. 79, citing Coipus 
Juris. 

16 C.J, p 799 note 69. 

19- Ky.—Joncs v. Kenny, Hard. 96. 
N.T.—^Wheelock v. Lee, 74 N.Y. 495, 

5 Abb.N.Cas. 72, reversing 64 How. 
Pr. 402—^Wheelock v. Lee, 64 N.Y. 
242, reversing 16 Abh.Pr.,N.S.. 24. 
20. Fla.—Harris v. City of Sarasota, 
181 So. 366, 132 Fla. 568. 

Mont.—^Holt V. Sather, 264 P. 108, 
81 Mont 442. 

81. Cal.—Ware v. Roblnson, 9 Cal. 
107. 

82- U.S.—Wyman v. Newhouse, C. 
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C.A.N.Y.. 93 F.2d 313, 115 A.LR. 
460, certiorari denied 68 S.Ct. 831, 
303 U.S. 664, 83 Iji.Kd. 1122. 
lowa.—^Van Donselaar v. Joncs, 193 
N.W. 22, 195 lowa lOSl. 

Miss.—Nicholson v. (lulf, Mobile & 
Northern K. <''o., 172 So. 306, 308, 
quoting Corpus Juris. 

Mo.—Bowman v. Neblett, App., 24 
S.W.2d 697. 

16 C.J. p 800 note 86. 

Contrary rule in criminal cases see 
the C.J.S. tltle Criminal Law § 146, 
also 16 C.J. p 175 notes 67-72. 
Jurisdiction of property fniudulently 
induced to be brought within Juris¬ 
diction aec infra { 84. 

Corpus Juris oited 
(X> In Hupport of analogous rule 
as to Jurisdiction of res obtained by 
improper or wrongful mt^ans.—Sca- 
Oato Tire & Rubber Co. v. Mosely, 18 
I>.2d 276, 277, 161 Okl. 256. 

(2) In Bupport of rule that a per- 
son not a material defendimt may 
not be joined os such for the fraud- 
ulent purpose of giving the court Ju¬ 
risdiction of a<ition properly trlable 
in another county,—Lnnit I v. Llving- 
stone, Mias., 150 So. $62, 604—Troilo 
V. Nichols, 133 So. 207, 208, 160 Misa 
611. 

Persou foroibly hronght witbia. texzi« 
torial liskits 

Cal.—Kx parte Kdwards. 278 P, 910, 
99 Cal.App. 541. 

Howovcr, it hos been broadly saW 
that "a person i« 8ubJ<*ct to the JurlSi* 
diction, evcn if he was brought ther# 
by wrong.*'—ITnited l>lctionni-y Co. v. 
a & C. Merriam Co., III., 2« S.a 
290, 291, 208 U.S. 260, 52 L.Ed. 478. 

83. lowa,—Gregory v. Howell, 91 
N.W. 778, 118 lowa 26. 

N.J,—Stelger v. Bonn. 3 N.J.L.J. 370. 

a4L Mias.—NIcholaon v. Gulf, Mo¬ 
bile & Northern R. Co., 172 So. 306, 
308, quoting Corpus Juris. 

16 C.J. p 801 note 88. 
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the fact of Service and not the proof thereof^B or 
the sufRciency of the retum^® which gives a court 
jurisdiction, it is othenyise where the statute makes 
proof of Service a condition precedent to the ju¬ 
risdiction which it specially confers.27 

A seisure of properfy of a defendant may, under 
the rules stated in § 84 infra, give jurisdiction of 
the cause, although there has been no personal Serv¬ 
ice on defendant; but such jurisdiction extends only 
to the ascertainment of the obligation and the sub- 
jection of the property seized thereto and not to the 
rendition of any personal judgment against defend- 
ant.28 

(2) Sending Process Out of Jurisdiction 

Service of process out of the terrftorfal Jurisdfction 
of a court confers no Jurisdiction to render personai judg¬ 
ment against the party so served except where it Js 


otherwise specialiy and lawfuHy provided by statute or 
where there Is a lawfui walver or consent to such 
Service. 

Service of process out of the territorial jurisdic¬ 
tion of the court from which it issues, at common 
law, is a nullity,^^ for the process of a court ordi- 
narily has no force outside of its jurisdiction,and 
the sovereignty of the state itself does not embrace 
authority to control the manner of exeeuting proc¬ 
ess to the extent of making lawfui any Service 
against a person without the jurisdiction of the 
court as a basis for a personal judgment^ ^ This 
rule generally applies to state,to county,^^ and 
to district34 courts, and also to inferior courts of 
municipalities.^5 However, where it is specially 
and lawfully provided by statute, a court of limited 
territorial jurisdiction may be authorized to send 
its process to other territories within the state,^6 


35. N.Y.—Lambert v. Lambert, 1 N. 
E.2d 833, 270 N.T. 422, reversing 
278 N.T.S. 680, 244 App.Div. 78. 

2ft. Wyo.—Stockm€n’s Nat Bank of 
Casper v. ‘ Calloway Shopa, 285 P. 
146, 41 Wyo. 232. 

15 C.J. p 799 note 74. 

Necessity of return grenerally see the 
O.J.S. title Process S 90, also 50 
C.J. p 562 notes 92-97. 

37. N.J.—Matlock v. Layman, 3 N.X 
Law 993. 

N.T.—Stone v. Miller, 62 Barb. 430. 

Wls.—State V. Cary, 112 N.W. 428, 
132 Wis. 601, 

88. Del.—Skinner v. Educational 
Pictures Securities Corporation, 129 
A. 857, 14 DetCh. 417. 

Miss.—^Aldridgre v, First Nat Bank, 
144 So. 469, 165 Miss. 1. 

N.T.—^Hodirens v. Columbia Trust 
Co., 171 N.T.S. 235, 103 MIsc. 416, 
reversed on other srounds 173 N.T. 
S. 304, 185 App.Div. 655. 

N.C.—Stevens v. Cecil, 199 S.B. 161, 
214 N.C. 217. 

Tenn.—^Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 A.L.R. 
380. 

16 C.J. p 799 note 73. 

29. U.S.—Heath v. Santa Luela Co., 
S. A., D.C.N.T., 3 P.2d 326. 

CaL—^Prey & Horgan Corporation v. 
Superior Court in and for City and 
County of San Prancisco, 55 P.2d 
203, 5 CaL2d 401, certiorari denied 
Prey & Horgan Corporation v. Su¬ 
perior Court of State of Califor- 
nia, 56 S.Ct 955, 298 U.S. 684, 80 
L.Ed. 1404. 

Del.—^Webb Packing Co. v. Hannon, 
Super., 193 A. 696. 

S.D.—^K. & S. Sales Co. v. Sorenson, 
239 N.W. 185, 69 S.D. 239, citing 
Corpus Juris. 

15 C.J. p 799 note 76. 

Place to which process may Issue 
generally see the C.J.S. title Proc¬ 


ess § 8. also 50 C.J. p 450 note 90-, 
p 451 note ‘12. 

30. Fla.—Phillips v. State, 77 So. I 
666, 76 Fla. 93. 

N.J.—Ex parte Hali, 118 A. 347. 94 
N.J.Bq. 108. 

16 C.J. p 799 note 77—50 C.J. p 460 
notes 91. 92. 

31. Cal.—^Frey & Horgan Corpora¬ 
tion V. Superior Court in and for 
City and County of San Prancisco, 
65 P.2d 203, 6 Cal.2d 401, certiorari 
denied Frey & Horgan Corporation 

V. Superior Court of State of Cali- 
fornia, 56 S.Ct. 955, 298 U.S. 684. 
80 L.Ed. 1404. 

Ga.—^Peeples v. Mulllns, 168 S.E. 786. 
176 Ga. 743—^Irons v. American 
Nat Bank, 166 S.E. 738, 176 Ga. 
552, followed in Irons v. American 
Nat Bank, 165 S.E. 741, 176 Ga. 
558—Gordy v. Levlson & Co., 122 
S.E. 234. 167 Ga. 670—Ford v. 

Southern Ry. Co., 125 S.E. 479, 33 
Ga.App. 24. 

Md.—Grote v. Rogers, 149 A. 647, 168 
Md. 686, followed in 149 A. 661, 168 
Md. 695. 

Neb.—Salyers Auto Co. v. De Vore, 
217 N.W. 94, 116 Neb. 317, 56 A.L. 
R. 694. 

N.J.—^Redzlna r. Provident Inst for 
Savings in Jersey City, 125 A 
133, 96 N.J.Eg. 346, afflrming 121 
A 619, 1 N.LMisc. 334—Ex parte 
Hali, 118 A 347, 94 N.J.Eq. 108. 

Pa.—Huntington v. Supreme Com- 
mandery, United Order of the Gold- 
en Cross of the World, 104 A 498,’ 
261 Pa. 168. 

Tex.—^Hicks v. Sias, Civ.App., 102 S. 

W. 2d 460, error refused. 

Wis.—State ex rei. Ledin v, Davlson, 
266 N.W. 718, 216 Wis. 216. 96 A 
L.R. 689. 

16 C.J. P 800 note 78—60 C.J. p 460 
notes 93, 94. 

Suit to caucel recelpt for fraud 
and duress is suit in personam which 
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is not maintalnable against nonresl- 
dents served only by notice out of 
state; and fact that lessee asked 
and was granted decree which de- 
dned his rights in land after cancel- 
lation of receipt did not change na^ 
ture of proceeding to suit in rem or 
quasi in rem, so as to authorlze 
maintenance of suit—^Holllday v. 
Erwin, Tex.Clv.App., 85 S.W.2d 366, 
afflrmed Erwin v. Holllday, 112 S.W. 
2d 177, 131 Tex. 69. 

32. Cal.—^Prey & Horgan Corpora¬ 
tion V. Superior Court In and for 
City and County of San Prancisco, 
66 P.2d 203, 5 Cal.2d 401, certiorari 
denied Frey & Horgan Corporation 

V. Superior Court of State of Cal- 
Ifornia, 66 S.Ct. 966, 298 U.S. 684. 
80 L.Ed. 1404. 

Ga.—^Pord v. Southern Ry. Co., 126 
S.E. 479, 33 Ga.App. 24. 

Mo.—^Wagoner v. Wagoner, 229 S.W. 
1064, 287 Mo. 667. 

Pa.—Shipley Massingham Co. vi Mu¬ 
tual Drug Co., 198 A 639, 329 Pa, 
659. 

Wls.—State ex rei. Ledin v. Davlson, 
256 NW. 718, 216 Wis. 216, 96 A 
L.R. 589. 

15 C.J. p 800 note 79. 

33. Del.—^Discount & Credit Corpo¬ 
ration V. Bhrlich, 187 A 691, 7 W. 

W. Harr. 661. 

S.D.—^K. & S. Sales Co. v. Sorenson, 
239 N.W. 185, 69 S.D. 239. quoling 
Corpus Jnrls. 

15 C.J. p 800 note 80. 

34. U.S.—^Robertson v. Railroad La¬ 
bor Board, 111., 46 S Ct. 621, 268 U. 
S. 619, 69 L.Ed. 1119, reversing, D. 
C., Railroad Labor Board v. Rob- 
ertson, 3 P.2d 488. 

15 C.J. p 800 note 81. 

35. S.D.—^K. & S. Sales Co. v. Sor¬ 
enson, 239 N.W. 185, 69 S.D. 289, 
quotlng Corpus Juris. 

IB C.J. p 800 note 82. 

33. Neb.—^Nehraska Mut Hail Ins. 
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and extraterritorial Service may confer jurisdiction 
where the party so served lawfully consents there- 
to,S7 or waives his right to object.8S 


the court is not sufficient to justify an action in per¬ 
sonam against defendant where he cannot be served 
with process; the property itself must be brought 
before the court.^3 


§ 84. Jurisdiction of the Res 

Jurisdiction of the res Is generally obtalned by a talr- 
ty effected seizure of the property under legal process, 
w!th constructive servIce of process on the persons whose 
rights therein are affected, but In aome proceedlngs con- 
struetIve seizure, or the mere situs of the property w t 
in the territory, may be sufficient to confer Jurisdiction. 


As a general rule, jurisdiction of the res or prop¬ 
erty is obtained by a seizure under legal process of 
the court whereby it is held to abide such order as 
the court may make,39 and with respect to the per¬ 
sons whose rights in the property are to be affected 
jurisdiction may be obtained by constructive Service 
of process,40 it not being necessary that they should 
be brought within the reach of the process of the 
court,41 or should receive actual notice.42 The 
mere fact that property is within the jurisdiction of 


With respect to proceedings in rem and quasi in 
rem, the basis of the jurisdiction is the seizure of 
the property on which the judgmcnt is to operate, 
and such jurisdiction cannot be acquired except by 
a lawful seizure,44 unless the action or proceeding 
is of such a character that the mere situs of the 
property to be affected within the territorial ju¬ 
risdiction of the court is sufficient to confer juris¬ 
diction,4 5 as, for instance, in administration pro¬ 
ceedings or condemnat ion prdccedings.49 Accord- 
ingly such jurisdiction cannot* be acquired where 
there is no property of defendant within the state 
over which the court can excrcisc its authority.47 

Constructive seisures. While the general rule 
with regard to jurisdiction in rem requires the ac- 


Co. V. Meyers, 92 N.W. 672, 66 Neb. 
657. 

16 C.J. P 800 note 83. 

37. Cal.—Frey & Horgan Corpora¬ 
tion V. Superior Court in and for 
City and County of San Francisco» 
55 P.2d 203, 6 Cal.2d 401, certiorari 
denled Frey & Horgan Corporation 
V. Superior Court of State of Cal- 
Ifornia, 66 S.Ct 965. 298 XJ.S. 684, 
80 L.Ed. 1404. 

Sa. Ky.—Cowan v. Montgomery, 7 J. 
J.Marsh. 299. 

39. Ariz.—McCulloch v. Western 
Land & Cattle Co., 231 P. 618, 27 
Ariz. 154. 

Fla.—Harris v. City of Sarasota, 181 
So. 866, 132 Fla. 668. 

Oa.—Coral Gables Corporation v. 

Hamilton, 147 S.E. 494, 168 Ga. 182, 
Miss.—^Aldridge v. First Nat. Bank, 
144 So. 469, 165 Miss. 1. 

I^eb.—^In re Nllson*s Bstate, 263 N.W. 
676, 678, 126 Neb. 641, citing Cor¬ 
pus Jnxls. 

N.C.—Stevens v. Cecil, 199 S.B. 161, 
214 N.C. 217. 

Tenn.—State v. ColUer, 23 S.W.2d 
897, 160 Tenn. 403. 

Tex.—^Pantaze v. Fox-Head Spring 
Beverage Co., Clv.App., 23 S.W.2d 
614. afflrmed 37 S.W.2d 724, 120 
Tex. 2701 

15 C.J. p 801 note 92. 

Service of legal axid valld wzlt is 
essential to jurisdiction over res.— 
Xiunger v. Page, 2 A.2d 606, 16 N.J. 
Misc. 629. 

Nonresideiice of paxtlea 
Court has jurisdiction where prop¬ 
erty is attached, unless complaint 
shows that, because of nonresidence 
of parties, no cause of action upon 
which the court has authority to pass 


judgment is presented.—Artman v. 
Artman, 149 A. 246. 111 Conn. 124. 

40. Fla.—^Harris v. City of Sarasota, 
181 So. 366, 132 Fla. 668. 

N.C,—Orange County v. Jonkins, 156 
S.E. 774, 200 N.C. 202, followed in 
156 S.E. 777, 200 N.C. 798. 

Tenn.—Dlckson v. Simpson, 113 S.W. 
2d 1190, 172 Tonn. 680, 116 A.L.R. 
380. 

15 C.J. p 801 note 93. 

41. Tenn.—^Dickson v. Simpson, su¬ 
pra. 

16 C.J. P 802 note 94. 

42. Ga.—Coral Gables Corporation v. 
Hamilton, 147 S.E. 494, 168 Ga. 182. 

16 C.J. p 802 note 95. 

Jurisdiction to admixdsteir deoo- 
denfs estste is acqiuired on flling of 
proper petltion regardless of notico 
to interested parties.—In re Barlow^s 
Estate, 188 N.W. 282, 162 Minn. 249. 

43. Ala.—Tigrett v. Taylor, 60 So. 
858, 180 Ala. 296. 

Del.—Skinner v. Educational Pictures 
Securities Corporation, 129 A. 867, 
14 Del.Ch. 417. 

VVyo.—^Fremont Consolidated 011 Co. 
V. Anderson, 12 P.2d 369, 870, 441 
Wyo. 313, quoting Corpus Jurls. 

16 C.J. p 802 note 96. 

44. Fla.—^Harris v. City of Sarasota, 
181 So. 366, 182 Fla. 668. 

N.C.—Stevens v. Cecil, 199 S.B. 161, 
214 N.C. 217. 

Tenn.—^Potter v. Foster, 64 S.W.2d 
520, 623, 16 Tenn.App. 336, Quot- 
ing CozpuB Jnxls. 

16 C.J. p 802 note 97. 

‘Tt is essential in these cases that 
the seizure shall be had at the com- 
mencement of the proceedings and 
opportunity shaJl be afCorded the 
owner thereof to be heard.”—Dickson 
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V. Simpson, 113 S.W.2d 1190, 1192, 
172 Tenn. 680, 116 A.Lj.R. 380. 

Corpus Juris OLUOtsd but held inap- 
pUcable to party*« contt‘ntion.—Per- 
ry V. Bdmonds, Nev., S4 l\2d 711, 
712. 

45. Mias.—^Brown v. Levee Commrs., 
60 Miss. 468. 

Tenn.—rotter v. Foster, 64 S.W.2d 
620, 523, 16 Tenn.App. 336, quotlng 
Corpus Jnxls. 

ProoeedlXLgs to enforoo 31sn 
In proceedlnga in rem to enforce 
lien on property, it Ih not necessary 
to acquire jurisdiction by attach- 
ment or actual seizure of property. 
—Orange County v. Jenkins, 156 S.B, 
774, 200 N.C. 202, followed In 166 S. 
E. 777, 200 N.C. 798. 

48. Miss.—Brown v. Leveo Commra, 
50 Miss. 468. 

Jurisdiction of: 

Administration proceedings gener¬ 
ally see the C.J.S. title Bxeeutors 
and Administrators {20, also 28 
C.J. p 1012 note 61-p 1018 note 
10 . 

Condemnation proceedings general¬ 
ly SCO the CJ.S. title Eminent 
Domain { 232, also 20 C.J. p 914 
note 47-p 917 note 76. 

47. N.Y.—Hodgens v. Columbia Trust 

Co., 173 N.y.S. 304, 186 App.Div. 
565, reversing 171 N.Y.S. 236, 103 
Misc. 415. 

Absauoe of Indebtaduem» 

Where Jurisdiction was sought to 
be acquired against nonresident by 
attachment and gamishment, and an- 
swers of gamishees showcd no in- 
debtedness, jurisdiction was not ac¬ 
quired even in rem.—^E. H. Emcry & 
Co. V. Wabash B. Co., 166 N.W. 600, 
183 lowa 687. 
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tual seizure and possession of the res by the offi- 
cer of the court, such jurisdiction may be acquired 
by acts which are of equivalent import and which 
stand for and represent the dominion of the court 
over the thing, and in effect subject it to such do- 
minion.'^* 

Seizure by improper means, A court will not 
take jurisdiction based on a seizure of property 
where the presence of the property within the ter- 
ritorial limits of the court’s jurisdiction was ob- 
tained by fraudulent or improper means, as by trick- 
ery or deceit>® 


§ 85. Jurisdiction by Consent 

a. In g-eneral 

b. Limitations of nile 

c. Jurisdiction of the person 

a. In Gkneral 

If the court has not Jurisdiction of the cause of 
action or subject matter involved In a particular case» 
such Jurisdiction cannot be conferred by consent» agree- 
ment» or conduct of the parties. 

It is not within the power of litigants to invest 
a court with any jurisdiction or power not confer¬ 
red on it by law,50 and, accordingly, it is well es- 


48. Ariz.—^McCulloch v. Western 

Liand & Cattle Co., 231 P. 618, 27 
Ariz. 164. 

Constructive seizure under writ of 
attachment see Attachznent § 223 d. 

Jurisdiction of debt or property gar- 
nished see the O.J.S. title Garnish- 
ment § 124, also 28 C.J. p 193 note 
69-p 201 note 27. 

49. Ala.—Sessoms Grocery Co. v. In¬ 
ternational Sugar Feed Co., 66 So. 
479, 188 Ala. 232. 

lowa.—^Van Donselaar v. Jones, 192 
.N.W. 22. 195 lowa 1081. 

Mo.—^Nations v. New York Times, 
App., 57 S.W.2d 713. 

Okl.—Oklahoma Industria! Pinance 
Corporation v. Wallace, 69 P.2d 
362, 180 Okl. 363. 

Fraudulent Service generally see su¬ 
pra § 83. 

SOL tJ.S,—^In re Bishop*s Estate, 
Hawaii, 260 P. 146, 162 C.C.A 281. 

Ala.—Ex parte Phillips, 166 So. 80, 
231 Ala. 364—Waldman v. Georgia 
Casualty Co., 141 So. 705, 226 Ala. 
61—^BYanklin v. Georgia Casualty 
Co., 141 So. 702, 226 Ala. 58—Ex 
parte State ex rei. Smith, 87 So. 
694, 206 Ala. ll-^Moffatt v. Cas- 
simus, 190 So. 297, 28 Ala.App. 682, 
reversed on other grounds, Sup., 
190 So. 299. 

CaL—^Emery v. Pacific Employers 
Ins. Co.. 67 P.2d 1046, 8 CaL2d 663 
—^Mines v. Superior Court in and 
for Los Angeles Couirty, 16 P.2d 
782, 216 Cal. 776—Adolph M. 

Schwartz, Inc. v. Bumett Pharma- 
cy, 295 P. 608, 609, 112 Cal.App. 
781, citing Corpus Jtuls—^Mannlx v. 
Superior Court in and for Sacra¬ 
mento County, 24 P.2d 507, 133 
Cal App. 740—Gillespie v. Andrews, 
248 P. 716, 78 Cal.App. 696—In re 
Stuhldreher*s Estate, 289 P. 869, 
74 Cal. App. 226—^Bacigalupi v. 
Bacigalupi, 238 P. 98, 72 Cal.App. 
664—^Btajrrington v. Superior Court 
in and for Placer County, 228 P. 
15, 194 Cal. 186—^Taylor v. Taylor, 
218 P. 766, 192 Cal. 71, 61 A.Ii.R. 
1074. 

Colo.—^Isham v. People, 262 P. 89, 82 
Colo. 660. 

Ga.—^Parker v. Travelers* Ins. Co., 


163 S.E. 169, 161, 174 Ga. 625, quot- 
ing Corpus Jnrls—^Thompson v. Al- 
len, 128 S.E. 773, 160 Ga. 636. 

111.—^Martin v. Bankers* Life Co.. 193 
N.B. 197, 368 IlL 388—Keplinger v. 
Lord, 192 N.E. 649, 367 111. 671. 
Ind.—Bishop v. International Sugar 
Feed Co., 162 N.B. 71, 87 Ind.App. 
294. 

lowa.—^Franklin v, Bonner, 207 N.W. 
778, 201 lowa 516. 

La.—^Foundation Pinance Co. v. Rob- 
. blns, App., 144 So. 293—^Bank of 
WInnfleld v. Melton, App., 142 So. 
300. 

Mass.—^Board of Assessors of City of 
Boston V. SufColk Law School, 4 N. 
E.2d 342. 

Mich.—City of Detroit v. Public Util¬ 
ities Commission, 286 N.W. 868, 288 
Mlch. 267—^Henkel v. Henkel, 276 
N.W. 622, 282 Mich. 478—Strandt 

V. Strandt, 270 N.W. 709, 278 Mich. 
354—^Twork v. Munising Paper 
Co., 266 N.W. 311, 275 Mich. 174— 
Straus V. Barbee, 247 N.W. 126, 
262 Mich. 113. 

Miss.—^Welch v. Bryant, 128 So. 734, 
167 Miss. 669. 

Mo.—^United Cemeteries Co. v. 
Strother, 119 S.W.2d 762, 342 Mo. 
1155—Consolidated School Dist No. 
2 of Clinton County, v. Gower 
Bank of Gower, 53 S.W.2d 280, 
transferred In re Liquidation of 
Gower Bank, App., 65 S.W.2d 713— 
Little River Drainage Dist. v. 
Houck, 222 S.W. 384, 282 Mo. 468 
—Simplex Paper Corporation v. 
Standard Corrugated Box Co., 97 S. 

W. 2d 862, 231 Mo.App. 764, trans¬ 
ferred, Sup., 76 S.W.2d 1076—Phil¬ 
lips V. Alford, App., 90 S.W.2d 1060, 
1070, citing Corpus gtuls^ 

Neb.—State ex rei. Wright v. Bar- 
ney, 276 N.W. 676, 133 Neb. 676. 
Nev.—Sweeney v. Sweeney, 179 P. 
638, 42 Nev. 431. 

N.J.—^Myslewltz v. Sulllvan, 131 A. 
67, 102 N.J.Law 61—^Benton 

Holden v. Central R. Co. of New 
Jersey, 194 A. 805, 122 N.J.Bq. 809, 
affirmed Benton & Holden v. Cen¬ 
tral R. of New Jersey, 196 A, 362, 
123 N.J.Eq. 163. 

NT.—In re Hoff, 297 N.T.S. 39, 251, 
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App.Dlv. 862, reargument denied 
and motion granted 298 N.Y.S. 1006, 
262 App.Div. 761, affirmed HofC v. 
Hoff, 12 N.B.2d 680, 276 N.Y. 669— 
City of Oswego v. Montcalm Dock 
Co., 283 N.T.S. 121, 245 App.Div. 
566—In re Martln*s Will, 281 N.Y. 
S. 163, 246 App.Div. 120, reversed 
on other grounds 199 N.E. 491, 269 
N.Y. 306—Jacobs v. Stelnbrlnk, 273 
N.T.S. 498, 242 App.Div. 197—Coo- 
per V. Davis, 248 N.T.S. 227, 229, 
231 A.pp.Div. 627, quoting Ck)rpiL8 
Jarla—In re Helnze's Estate, 166 
N.Y.S. 1017, 179 App.Div. 463. 

NC. —Saunderson v. Saunderson, 141 
S.E. 672, 195 N.C. 189. 

ND. —^In re LePage*s Trust, 269 N.W. 
53, 58, 67 N.D. 15, citing Oorpos 
Jorls. 

Ohio.—Gatton v. Gatton, 179, N.E, 
746, 41 Ohio App. 397. 

Or.—State v. Tazwell, 266 P. 238, 125 
Or. 628, 69 A.L.R. 1436, motion de¬ 
nied 270 P. 486, 126 Or. 686—Ore- 
gon Growers’ Co-op. Ass'n v. Lentz, 
212 P. 811, 816, 107 Or. 661, citing 
Corpus Juris. 

Pa.—^Wolfe V. Lewisburg Trust & 
Safe Deposit Co., 168 A. 667, 305 
Fa. 583, 81 A.L.R. 660—^Bluestone 

V. De Roy, 148 A. 110, 111, 208 Pa. 
267, quoting Corpus Juris—Com- 
monwealth v. Mathleu, 163 A. 109, 
107 Pa,Super. 261. 

R.I.—^Bowden v. Ide, 138 A. 190, 48 
R.I. 441. 

Tex.—^Morrow v. Corbln, 62 S.W.2d 
641, 122 Tex. 663—Nevitt v. Wil- 
son, 285 S.W. 1079, 1084, 116 Tex. 
29, 48 A.L.R. 355, citing Corpus 
Jtirls—Perkins v. U. S. Fldelity & 
Guaranty Co., Com.App., 299 S.W. 
213, 217, citing Corpus Jurls^ and 
reversing U. S. Fidelity & Guaran¬ 
ty Co. V. Perkins Civ.App., 293 S. 

W. 676—^H. H. Watson Co. v. Cobb 
Grain Co., Com.App., 292 S.W. 174, 
reyersing Cobb Grain Co. v. H. BL 
Watson Co., Civ.App., 290 S.W. 
842—^Hall V. Wilbarger County, 
CiV.App., 37 S.W.2d 1041, 1046. 
citing Corpus Juris—^Bull Dog 
Auto Fire Ins. Ass'n v. Brown» 
Clv.App., 287 S.W. 76. 

Utah.—^Hardy v. Meadows, 264 P. 
968, 71 Utah 255. 
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tablished as a general rule that, where the court has 
not jurisdiction of the cause of action or subject 
matter involved in a particular case, such jurisdic¬ 


tion cannot be conferred by consent, agreemcnt, or 
other conduct of the parties.5i So, also, if the 
court cannot try the question except under partic- 


Vt.—^F. S. Fuller & Co. v. Morrison, 
169 A. 9, 106 Vt. 22. 

Va.—Golderos v. Golderos, 194 S.B. 
706, 708, 169 Va. 496, quoting Oor- 
pua Juxlff—Commonwealth v. P. 
Lorillard Co., 106 S.E. 683, 129 Va. 
74 —Shelton v. Sydnor, 102 S.E. 83, 
126 Va. 626—^Thacker v. Hubard & 
Appleby, 94 S.B. 929, 122 Va. 879. 

15 C.J. p 802 note 6. 

Rule applied in particular courts: 
Appellate courts see Appeal and 
Error § 43. 

Courts Martlal see Army and Navy 
§ 54 a. 

Criminal Courts see the C.J.S. title 
Criminal Law § 147, also 16 C.J. 
p 176 notes 83--86. 

Pederal Courts see the C.J.S. title 
Federal Courts 9 83, also 26 C. 
J. p 781 note 27-p 782 note 40. 
Justices of the Peace see the C.J. 
S. title Justices of the Peace § 
48, also 36 C.J. p 646 notes 98-4. 
Bl. TJ.S.—Goldstone v. Payne, C.C.A. 
W.T., 94 F.2d 866, certiorari denied 
58 S,Ct. 1067, 304 U.S. 586, 82 L.Bd. 
1547 —^in re Palisades-on-the-Des- 
plaines, C.C.A.I11., 89 F.2d 214—U. 
S. V. Kiles, C.C.A,Mo., 70 F.2d 880 
—^In re Gray's Bstate, C.C.A.Ind., 
66 F.2d 367—Gatch, Tennant & Co. 
V. Mobile & O. R. Co., D.C.Ala., 69 
F.2d 217—^Woods Bros. Const. Co. 
V. Yankton County, S. D., C.C.A. 
S.D„ 64 F.2d 304, 81 A.L.R. 300— 
Bailey v. Texas Co., C.C.A.N.T., 47 
F.2d 163—^In re Morgan Drug Co., 
D.C.N.y., 37 F.2d 419—Davidson v. 
Raffcrty, D.C.N.Y., 34 P.2d 700, af- 
flrmed, aCA., 39 F.2d 1022—Mc- 
Laughlin v. Western Union Tele- 
graph Co., D.C.La., 7 P.2d 177—In 
re Ostlind Mfg. Co., D.C.Or., 19 P. 
Supp. 836—^Dennison v. Payne, C. 
C.A.]Sr.Y., 293 F. 333—^Henry Kaelin 
& Son V. U. S., D.C.N.Y., 290 P. 
242—^Panaxna R. Co. v. Johnson, C. 
C.hT.Y., 289 F. 964, afflrmed 44 S.Ct. 
391, 264 U.S. 376, 68 L.Ed. 748— 
Primos Chemical Co. v. FuUon 
Steel Corporation, D.CN.Y., 254 P. 
454—.Spencer v. Patey, N.Y., 243 P. 
656, 166 C.C.A. 263. 

Ala.—Wood & Pritchard v. McClure, 
96 So. 677, 209 Ala. 628—Hines v. 
Hines, 84 So. 712, 203 Ala. 633— 
Spears v. State, 160 So. 727, 26 Ala. 
App. 376. 

Ark.—^Missouri Pac. R. Co. v. Henry, 
66 S.W.2d 636, 188 Ark. 630—Axley 
V. Hammock, 60 S.W.2d 608, .186 
Ark. 939—^McLain v. Brewin^on, 
211 S.W. 174, 138 Ark. 167. 

CaL—^Amos v. Superior Court of Cal- 
Ifomia, in and for San Diego Coun¬ 
ty, 239 P. 317, 196 Cal. 677—Bm- 
ployers* Liability Assur. Corpora¬ 
tion V. Industrial Acc. Commisslon, 
203 P. 95, 187 CaJL 615—Marin Mu- 


nicipal Water Dist v. North Coast 
Water Co., 173 P. 473, 178 Cal. 324 
—Frowley v. Superior Court of 
Modoc County, 110 P. 817, 158 Cal. 
220—^Kegley v. Kegley, 60 P.2d 482, 
16 Cal.App.2d 216—^Adolph M. 
Schwartz, Inc., v. Burnett Pharma- 
cy, 296 P. 608, 509, 112 Cal.App. 
781, citing Corpus Juris—Cook v. 
Winklefleck, 59 P.2d 463, 16 CaL 
App.2d Supp. 759. 

Colo.—^U. S. Pidelity & Guaranty Co. 
V. Industrial Commission, 61 P.2d 
1033. 99 Colo. 280—Saunders v. 
Norton. 68 P.2d 482, 98 Colo. 537— 
Williams v. Hankins, 226 P. 243, 
75 Colo. 136. 

Conn.—McDonald v. Hugo, 105 A. 709, 
93 Conn. 360. 

Del.—Omnium De Participatlons In¬ 
dustries De Luxe, S. A., v. Spotur- 
no, Super., 196 A. 194. 

D.C.—^Woodmen of the World Life 
Tns. Ass’n v. Pederal Communica¬ 
tions Commission, 99 P.2d 122, 69 
App.D.C. 87—U. S. ex rei. Abllene 
& S. Ry. Co. V. Interstate Com- 
merce Commission, 8 P.2d 901, 56 
App.D.C. 40, certiorari donicd 46 
S.Ct. 361, 270 U.S. 660, 70 L.Ed. 
781. 

Pia.—Spitzer v. Branning, 184 So. 770 
—State ex rei. Landis v. Simmons, 
140 So. 187, 104 Pia. 487—Cardina 
Portland Cernent Co. v. Baumgart- 
ner, 128 So. 241, 99 Fla. 987—Lov- 
ett V. Lovett, 112 So. 768, 03 Fla. 
611. 

Ga.—Jones v. Jones, 184 S.B. 271, 181 
Ga. 747—Crews v. Folds, 127 S.E. 
281, 160 Ga. 22—^Robtnson v. At- 
tapulgus Clay Co., 189 S.E. 555, 65 
Ga.App. 141—Griffln v. Nix, 126 S. 
E. 732, 33 Oa.App. 136—^l^rannon v. 
Price, 115 S.B. 161, 29 Ga.App. 333. 

Hawaii.—^Kim Poo Kum v. Sugiyama, 
33 Hawaii 545—^Wong Kwal Tong 
V. Choy Yin, 31 Hawaii 603. 

Idaho.—^Poage v. Co-oporative Pub. 
Co., 66 P.2d 1119, 67 Idaho 661, 110 
A-L.R. 1322—First Nat. Bank v. 
Collins, 9 P.2d 802, 51 Idaho 689. 

IU.—^Dunavan v, Industrial Commis¬ 
sion, 189 N.B. 283, 366 IU. 444— 
Peoplo V. Brautigan, 142 N.E. 208, 
310 111. 472—Gunsul v. Ameri¬ 
can Surety Co. of New York, 139 N. 
B. 620, 808 111. 313, afflrming 226 
111.App. 76—^Pocahontas Mining Co. 
V. Industrial' Commission, 134 N. 
B. 160, 301 111. 462—Town of King- 
ston V. Anderson, 133 N.B. 347, 300 
111. 577—Rahbitt v. Frank C. Weber 
& Co., 130 N.B. 787, 297 111. 491— 
Oakman v. Small, 118 N.B. 775, 282 
111. 860 — ^King V. Snow, 266 IU. 
App. 462 — Phclps V. Columbia 
Phonograph Broadeasting System, 
266 IlLApp. 294—Askins V. Hott, 
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188 Ill.App. 235, See People v. Rig- 
don, 204 Ill.App. 309. 

Ind.—Nalion v. Green, 116 N.B. 840, 
65 Ind. App. 136, transferred 123 N. 
B. 163, 188 Ind. 697. 

lowa.—Johnson v. Purcell, 282 N.W. 
741, 225 lowa 1265. 

Ky.—Thompson v. Commonwealth, 99 
S.W.2d 705, 266 Ky. 529—Tackett v. 
Tackett. 265 S.W, 33S, 204 Ky. 831. 

Me.—Consolidated Rendering Co. v. 
McManus, 5 A.2d 923—Charles 
Cushman Co. v. Mackesy, 200 A 
505, 135 Me, 490. 118 A.L.R. 148— 
Appeal of Chaplin, 160 A. 27, 131 
Me. 187—Hoadiey v. Wheelwright, 
156 A. 692, 130 Me. 395. 

Mass.—Harvey v. Plduciary Trust 
Co., 13 N.R.2d 299—Bergeron v. 
Bergeron, 192 N.E. 86, 287 Mass. 
624—Connolly v. Phipps, 186 N.E. 
646. 283 Mas». 584—^Warner v. City 
of Taunton. 148 N.E. 377, 253 Masa 
116—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mas.^. 264—At¬ 
torney General v. Tufts. 131 N.E. 
573, 239 Mas.s. 458, 17 A.L.R. 274 
—Paige V. Sinclair, 130 N.B. 177, 
237 Mass. 482—Eaton v. Eaton, 124 
N.E. 37, 233 Mass. 351, 5 A.L.R 
1426. 

Mich.—In re Praser'a K.state, 285 N. 
W. 1, 288 Mich. 392—<;r>ldberg t. 
Truste4‘s of Elmwood Cemotery. 
276 N.W. 663, 281 Mich. 647—Orlofl 
V, Morehead Mfg. (To., 262 N.W. 
736, 273 Mich. 62—Wleaer v. Rlch- 
ter, 225 N.W. 542, 247 Mich. 52. 

Mo.—United Ccmcterics Co. v. Stro- 
ther, 119 S.W.2d 762. 3^42 Mo. 1166 
—Robinson v. Pidd, 117 S.W.Sd 
303, 342 Mo. 778—Bash v. Truman, 
76 S,W.2d 840, 335 Mo. 1077—State 
er rei. Consolidated S<’hool DisL 
No. 2 V. Ingram, 298 S.W. 37, 317 
Mo. 1141—Jones v, Sanderson, 229 
S.W. 1087, 287 Mo. 176— City of St 
Louis cx rei. and to Use of Hy- 
draulic l^re.ss Bri<rk Co. v. Rueek- 
ing Con.st. Co., 212 S.W. 887. 

Mont.—Stnnton Trust & Savings 
Bank v. Johnson, 65 P.2d 1188, 104 
Mont 236—Uccd v. Woodmen of 
the World, 22 r.2d 819. 94 Mont 
374. 

Nev_Jasper Jcwkes, 254 P. 698, 

60 Nev. 153. 

N.H.—Jack.son & Son» v. Lumber- 
men’s Mut. Casualty Co.. 168 A 
895, 86 N.H. 341—T.Al>onte v. City 
of Berlin. 164 A. 89, 85 N.H. 89— 
Burlcigh v. Wong Sung Leon, 139 
A. 184, 83 N.H. 115. 

N.J.—^Kaufman v. Smathers, 166 A 
453, 111 N.J.Law 52, reversing 

Kaufman v. Smather, 160 A. 600, 10 
N.J.Misc. 671—Maresh v. 0 'Regan, 
194 A. 166, 122 N.J.Eq. 388 —Moresh 
V. 0*Regan. 192 A. 831, 122 N.J.Eq. 
388, reversing 187 A. 619, 120 N.J. 
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ular conditions or when approached in a parficular in the manner provided, and consent will not avail 
way, the law withholds jurisdiction unless such to change the provisions of the law in this regard.®^ 
conditions exist or unless the court is approached 


Eq. 524—parte Hali, 118 A. 347, 
94 N.J.Eq. 108—Stanford v. Stan- 
ford, 101 A. 388, 87 N.J.Eq. 476— 
F. W. Woolworth & Co. v. Zimmer- 
man, 179 A. 474, 13 N.J.Mlsc. 506. 

N.T.—Patrone v. M. P. Hewlett, Inc., 
143 N.E. 232, 237 N.T. 394, afflrm- 
ing 201 N.Y.S. 930, 207 App.Div. 
856, and motion denled 143 N.E. 
731, 237 N.T. 534—Newham v. Chlle 
Exploration Co., 133 N.E. 120, 232 
N.T. 37. 26 A.L.R. 1018, reversing 
187 N.T.S. 31, 195 App.Div. 291, and 
reargrument denled 138 N.E. 437, 
234 N.T. 637—Lewln v. Abrams, 3 
N.T.S.2d 729, 253 App.Div. 669, ap- 
peal denled 6 N.T.S.2d 442, 254 
App.Div. 701, appeal dlsmlased 16 
N.E.2d 850, 278 N.T. 702—Appli¬ 
cation of Senltha, 299 N.T.S. 407, 
252 App.Div. 304—^People ex rei. 
Battlsta v. Cliristlan, 229 N.Y.S. 
644, 224 App.Div. 243, reverslng 
227 N.Y.S. 142, 131 Misc. 411, and 
reversed on other grounds 164 N, 
R 111, 249 N.T. 314, 61 A.L.II. 793 
—Chrlstensen v. Morse Dry Dock 
& Repair Co., 214 N.Y.S. 732, 216 
App.Div. 274, appeal dismissed 154 
N.E. 616, 243 N.T. 687—In re Mat- 
thewson’3 Will, 206 N.Y.S. 734, 210 I 
App.Div. 672—City of Rochester v. 
Rochester Gas & Electric Corpora¬ 
tion, 190 N.Y.S. 229, 198 App.Dlv. 
973—^Newham v. Chlle Exploration 
Co., 187 N.Y.S. 31, 196 App.Div. 291, 
reversed on other grounds 133 N.R 
120, 232 N.T. 37—^Dworkowitz v. 
Harlem River Towboat Line, 183 
N.Y.S. 458, 192 App.Div. 856—Stod- 
dard v. Stoddard. 176 N.Y.S. 636,187 
App.Div. 258, afflrmed 124 N.E. 91, 
227 N.T. 13—Jamaica Sav. Bank v. 
Risian Realty Corporation, 300 N. 
T.S. 663, 165 Misc. 372—In re 

Grube's Will, 295 N.Y.S. 238, 162 
Misc. 678—Borensteln v. Boren- 
stein, 270 N.Y.S. 688, 151 Misc. 160, 
afflrmed 274 N.T.S. 1011, 242 App. 
Div. 761, motion denled 196 N.E. 
672, 267 N.T. 547, and afflrmed 3 
N.E.2d 844, 272 N.T. 407—Norman 
S. Riesenfeld. Inc., v. R. W. Real¬ 
ty Co., 217 N.T.S, 306, 127 Mlsc. 
630—Davis v. Rochester Can Co., 
207 N.Y.S. 33, 124 Misc. 123, re¬ 
versed on other grounds 221 N.T.S. 
666, 220 App.Div. 487—Carey v, In¬ 
ternational Brotherhood of Paper 
Makers, 206 N.T.S. 73, 123 Misc. 
680—Knlll V, Knlll, 195 N.T.S. 398, 
119 Misc. 186—Gardner v, Condon, 
190 N.T.S. 766, 117 Misc. 97. 

N.C.—Dees v. Apple, 178 S.E. 667, 207 
N.C. 763—Thompson*s Dependents 
V. Johnson Puneral Home, 172 S.B. 
600, 205 N.C. 801. 

N.D.—^Hanson v. North Dakota Work- 
men’s C. Bureau, 248 N.W. 680, 
687, 63 N.D. 79, citlng Ooxpns Jnxls. 

21 C.J.S.-9 


Ohio.—^Newland v. Industrial Com- 
misslon of Ohlo, 19 N.E.2d 780, 60 
Ohio App. 104—^Degenhart v. Har- 
ford, 18 N.E.2d 990, 69 Ohio App. 
662—Crook v. Baltlmore & O. R. 
Co., 167 N.E. 899, 32 Ohio App. 
263—Baughman v. Bounds, 29 Ohio 
N.P.,N.S., 644—Weis v. Mann, 26 
Ohio N.P.,N.S.. 552. 

Pa.—In re Dick’B Estate, 116 A. 649, 
273 Pa. 69—In re Report of Audl- 
tors of Susquehanna County, 187 A. 
78, 123 Pa.Super. 195—^In re War- 
nei^s Estate, 24 Pa.Dist. & Co. 177, 
61 Montg.Co. 84—Divine v. Skrot- 
sky, 8 Pa.Dlst. ‘& Co. 717—^Frey v. 
Long, 8 Pa.Dlst. & Co. 121—Com- 
monwealth v. Bobarsky, 5 Pa.Di8t. 
& Co. 213—^Wanamaker v. Beames- 
derfer, 3 Pa.Dist & Co. 699, 701, 
citing Corpus Juris—Common- 

wealth V. Rudy, 3 Pa.Dist. & Co. 
383, 384, citing Corpus juris—^In re 
Elwood’s Estate, 28 Pa.Dist. 972, 48 
Pa.Co. 358, 67 Plttsb.Leg.J. 840—In 
re Greek Catholic Union of Rus- 
sian Brotherhoods of U. S. A., 5 
Schuylkill Reg. 370. 

S.C.—^Llllard v. Searson, 170 S.E. 
449, 170 S.a 304—Sanders v. At¬ 
lantic Coast Line B. Co., 103 S.E. 
664, 114 S.C. 164. 

S.D.—0’Neal v. Diamond A Cattle 
Co., 260 N.W. 836^—^Pergen v. Lonie, 
213 N.W. 720, 61 S.D. 316. 

Tenn.—James v, Kennedy, 129 S.W.2d 
215, 174 Tenn. 691—Jordan v. Jor- 
dan, 239 S.W. 423, 146 Tenn. 378— 
Cockrell v. Cockrell, 83 S.W.2d 281, 
19 Tenn.App. 71—^Reynolds v. Ham- 
llton, 77 S.W.2d 986, 18 Tenn.App. 
380. 

Tex—Campsey v. Brumley, Com. 
App., 56 S.W.2d 810—^Wilbarger 
County V. Hali, Com.App., 56 S.W. 
2d 797, 798, elting Corpus Jturls— 
Cooper V. U. S. Pidelity & Guar- 
anty Co., Com.App., 29 S.W.2d 971, 
afflrming U. S. Fidelity & Guaran- 
ty Co. v, Cooper, Clv.App., 14 S.W. 
2d 342, and rehearing denied Coo¬ 
per V. U. S. Fidelity & Guaranty 
Co., Com.App., 33 S.W.2d 189— 
Plerce v, Foreign Mission Board of 
Southern Baptist Conventlon, Com. 
App., 236 S.W. 562, reversing, Civ. 
App., 218 S.W. 140—^Neal v. Beck 
Funeral Home, Civ.App., 181 S.W. 
2d 778, error dismissed—^Fidelity & 
Casualty Co. of New York v. Mllll- 
can, Civ.App,,-116 S.W.2d 464, error 
refused—Hardy v. City of Throck- 
morton, Clv.App., 62 S.W.2d 1104 
—^Harrls v. Gregory, Civ.App., 23 
S.W,2d 748—U. S. Fidelity & Guar¬ 
anty Co. V. Perkins, Civ.App., 293 
S.W. 675, 676, citing Corpus Juris, 
reversed on other grounds Perkins 
v. U. S. Fidelity & Guaranty Co., 
Com.App., 299 S.W. 213—^Interna- 
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tlonal-Great Northern R. Co. v. 
Smith, Civ.App.. 269 S.W. 886— 
Burcum v. Gaston, Civ.App., 196 S. 
W. 267. 

Utah.—^Devlin v. Distnet Court of 
Weber County, 178 P. 73, 63 Utah 
208. 

Vt.—Smith V. White's Estate, 188 A. 
901, 108 Vt. 473—^Mlner v. Shanasy, 
102 A. 480, 92 Vt. 110. 

Va.—Buchanan v. Buchanan, 197 S.R 
426, 170 Va. 458, 116 A.L.R. 688. 
Wis.—^In re George’s Estate, 274 N. 
W. 294, 226 Wls. 251, vacating 
mandate 270 N.W. 638, 226 Wls. 
251. 

Wyo.—Church v. Qulner, 224 P. 1078, 
31 Wyo. 222—North Laramle Land 
Co. V. Hoffman, 184 P. 226, 2$ 
Wyo. 827, rehearing granted 196 P. 
988, 27 Wyo. 271. 

16 C.J. p 804 note 7, p 806 note 34— 
47 aJ. p 363 note 59. 

Jurisdiction not conferred by gener- 
al appearance see Appearances S 
16. 

Waiver or estoppel to question Juiis- 
dictlon see infra §{ 107^111. 

^Vnbjeot-iuatter*’, over whlch Ju¬ 
risdiction cannot be conferred by 
consent, has reference, not to the 
res or property Involved in the liti- 
gation nor to a partlcular case, but 
I to the class of cases, the purported 
subject of the lltigatlon, and the na¬ 
ture of the actlon and of the relief 
sought.—^Appeal of McLaln, 176 N. 
W. 817, 189 lowa 264. 

Stating canse of actiou 
Jurisdiction of the subject matter 
of an action cannot be conferred by 
stipulation admltting Jurisdiction, 
without making a statement of facts 
sufficient wlthin themselves to con¬ 
stitute a cause of actlon.—^Lewia v. 
Shaw, 24$ P. 86, 77 Cal.App. 99. 

Wheore court laoks poteutial Juxis- 
dioUou over subject matter of suit, 
no actlon or agreement of parties 
can confer Jurisidictlon.—^Maul v. 
Williams, Tex.Com.App., 69 S.W.2d 
1107, reversing In re .Voigt*s Estate, 
Civ~A.pp., 46 S.W.2d 467, motion 
granted Maul v. Williams, 78 S.W. 
2d 164, 124 Tex. 408. 

Faota shown iu stipnlatioii 

Stipulation that the court h 9 d ju- 
rlsdlctlou will not avail, where oth¬ 
er facts stlpulated necessarlly show 
that .the court was without Jurisdic¬ 
tion.—^People V. Meloche, 162 N.W. 
918, 186 Mich. 586. 

52. U.S.—^Duke v. State Life Ins, 
Co., D.C.Tex., 4 F.Supp. 138. 

Ala.—^Wood«& Prltchard v. McClure, 
96 So. 577, 209 Ala. 623. 

Cal.—^Moran v. Superior Court in and 
for Sacramento County, App., 94 P 
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Particular applicatioris of rule. In accordance 
with the foregoing niles, numerous instances have 
arisen in which jurisdiction to entertain particular 
remedies or to de termine particular controversies 
has been held not to be conferred by consent.®^ So, 
the rule as to consent has been applied to cases 


wherein jurisdiction is dependent on the amount in- 
volved in the controversy to actions improperly 
brought in a court having jurisdiction only within 
certain territorial limits;55 to cases in which ju¬ 
risdiction was conferred on courts other than those 
in which the remedy was sought to an attempt 


2d 1015, 1018, quotlngr Coarpns JUxls, 
and reversed on other grrounds 96 
P.2d 193—Bekins Van & Storairc 
Co. V. State, 28 P.2d 61, 136 Cal. 
App. '738. 

Conn.—^D*Andrea v. Rende, 195 A. 
741, 123 Conn. 377—Marcii v. A. 
H. Merriman & Sons, 163 A. 411, 
115 Conn. 678—Walsh v. A. Wald- 
ron & Sons. 153 A 298, 112 Conn. 
579, 78 A.L.R. 1801. 

Del.—Stidham v. Brooks, 5 A.2d 622. 
111. —^Allen V. Illinois Mineral Co., 20 
N.B.2d 898, 299 Ill.App. 587.' 
lowa.—Appeal of McLaln, 176 N.W. 
817, 189 lowa 264. 

N.J.—^Kuestner v. Boscarell, 136 A. 
606, 6 N./ 303. 

N.Y.—^ooper v. Da vis, 248 N.T.S. 
227, 229, 231 App.Div. 527, quoting 
Corpus Jturis. 

Or.—Western Land & Irrlgation Co. 

V. Humfeld. 247 P, 143, 118 Or. 416. 
Wia.—Welhouae v. Industrial Com- 
mission of Wisconsin, 262 N.W. 
717, 214 Wls. 163. 

15 C.J. p 806 note 8. 

Fallnxo to move in. ptroi>er ttm« 
Jurisdiction which has been lost 
because of failure of party to aot 
within the time within which stat¬ 
ute permlts jurisdiction to be ex- 
erclsed cannot be restored by stipu- 
lation.—^Donner v. Superior Court 
within and for Los Angeles County, 
255 P. 272, 82 Cal.App. 165. 

53. CaL—^In re ThurnelPs Estate, 
App., 19 P.2d 14. 

Ky.—Sanford v. Roberts, 236 S.W. 
571, 193 Ky. 377. 

Mo.—^In re Buckles, 58 S.W.2d 1065, 
331 Mo. 405. 

N.T,—Stoddard v. Stoddard, 176 N.T. 
S. 636, 187 App.Div. 258, afhrmed 
124 N.H. 91, 227 N.T. 13—Tauszig 
V. Kantor, 188 N.Y.S. 92, 116 Misc. 
366. 

JnxlBdiotioa hsld aot ooafeoned 
(1) To try a suit in equity not pre- 
sentlng a proper case for equitable 
Ittterference. 

IlL—Litzelman v. Town of Pox, 1 
N.E.2d 915, 285 Ill.App. 7. 

Me,—^North v. Harris, 138 A. 564, 126 
Me. 371. 

Mich.—^Halkes v. Douglas & Lomason 
Co., 266 N.W. 343, 267 Mich. 600. 
N.H.—^Manchester Dairy System v. 

Hayward, 182 A 12, 82 N.H. 193. 

15 C.J. p 806 note 29. 

<2) To entertain actlon for aettle- 
ment of trustee's accounts. 

N.J.—^In re Strub)e's Estate, 101 A 
177, 87 N.J.Eq. 311. 

N.Y.—In re Ungrich, 190 N.Y.S. 187, 


115 Misc. 762—In re Hoyt, 170 N. 
Y.S. 846, 103 Misc. 614. 

(3) To entertain summary pro- 
ceedings to dispossess a tenant. 
N.J,—^Handelman v. Harris, 107 A. 

34, 93 N.J.Law 66. 

N.Y.—Klelnstein v. Gonsky. 118 N.Y. 
S. 949, 134 App.Div. 266—Lawyers' 
Title & Ouaranty Co. v. Tausig, 268 
N.Y.S. 815, 149 Misc. 694. 

(4) To pass op qualiflcation of 
member of state legrislature.—Reif v. 
Barrett, 188 N.B. 889, 355 IU. 104. 

(6) To determine question of ad¬ 
verse possession In proceedlng to 
deftne validity of an encumbfance.— 
New Bngland Home for Deaf Mutes 
V. Leader Pilllng Stations Corpora¬ 
tion. 177 N.B. 97, 276 Mass. 163. 

(6) To render final judgment on 
mere petition for certiorari.—Rogers 
V. Brown, 181 A 667, 134 Me. 88. 

(7) To grant writ of prohibitlon.— 
People V. Hinkle, 227 P. 861, 130 
Wash. 419. 

(8) To change the record after ad- 
journment of the term in which the 
flnal decrce was rendercd.—Owen v. 
Owen, 162 S,B. 46, 167 Va. 680. 

(9) Other instances see 15 C.J. p 
$06 notes 21, 28, 24, 27, 28, 32. 

Bule is espeoiaUy applioable in dl- 

voroe ootious 

La,—Hockaday v. Hockaday, 161 So. 
164, 182 La. 88. 

N.C.—Lewellyn v, Lewellyn, 166 S.B. 
737. 203 N.C. 675. 

Iftohate or suxxogate^s eourt gea- 
erally 

Ark.—Hendricks v. Henson, 92 S.W. 

2d 867, 192 Ark. 544. 

Cal.—In re Thumeira Estate, App., 
19 P.2d 14—Puller v. Nelle, 65 P. 
2d 1248, 12 Cal.App.2d 676. 

Mich.—^Bxo V, Detrolt Automobile 
Inter-lnsurance Exchange, 244 N. 
W. 241, 259 Mich. 578. 

Minn.—State ex rei. Larson v. Pro¬ 
bate Court of Kennepln County, 
283 N.W. 645, 204 Mlnn. 6. 

N.J.—^In re Struble’s Estate, lOl A. 

177. 87 N.J.Eq, 811. 

N.Y.—In re Mondshaln"s Estate, 174 
N.Y.S, 599, 186 App.Div. 628—Ap¬ 
plication of Goodchlld, 290 N.Y.S. 
683, 160 Misa 738—In re Von 
Deilen'8 Will, 278 N.Y.S. 689, 164 
Misc. 877—^In re Welton^s Estate, 
268 N.Y.S. 128, 141 Misc. 674— 
In re Crosby’s Estate; 242 N.Y.S. 
207. 136 Misc. 688—In re Gross- 
man*s Estate, 236 N.Y.S. 630, 134 
Misc. 724, reversed on ground thatl 
proceedlng was discovery proceed-l 
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ing under stipulatlon 261 N.Y.S. 
670, 233 App.Div. S87—In re Mor¬ 
ris, 235 N.Y.S. 461, 134 Misc. 374— 
In re Brennan’s Estate, 221 N.Y.S. 
462. 129 Misc. 283—In re Peno'8 
Estate, 221 N.Y.S. 206, 128 Misc. 
718—In re Conneirs Estate, 207 
N.Y.S. 269, 123 Misc. 955—In re 
Dick*s Will, 191 N.Y.S. 762, 117 
Misc. 635—In re Lyon*s Estate, 
190 N.Y.S. 488. 116 Misc. 640—In 
re Ungrich, 190 N.Y.S. 187, 116 
Misc. 782—In re Kingsley’s Es¬ 
tate. 181 N.Y.S. 496, 111 Misc. 628. 
Or.—Skyles v. Kincaid, 264 P. 482, 
124 Or. 443. 

15 C.J. p 806 note 26. 

64. in.—Malina v. Oplatka, 136 N.B. 
666. 304 111. 381. 

La.—Rockefcller v. Egglcston, App,, 
177 So. 124-—Carlock v. Kusio, 
App., 167 So. 459—Succession of 
Ducre, 139 So. 665, 19 Ija.App. 
674. 

Mo.—State ex rei, Adler v. Douglas, 
95 S.W.2d 1179, 339 Mo, 187—Cun- 
ningham v. Cunningham, 30 S.W. 
2d 63, 326 Mo. 1161. 

N,J.—Novograd v. Kayne^s, 199 A 
69, 16 N.J.MiSC. 283. 

N.Y.—Nowlnskl v. Monte, 6 N, 
Y.S.2d 894, 168 Misc. 586—City 
Trust Co, v. Anthony Riccl Realty 
Co., 241 N.Y.S. 481, 137 Misc. 128. 
Utah.—Hardy v. Meadows, 264 P. 
968, 71 Utah 255. 

16 C.J. p 806 note 9. 

66. Ark.—King v. Harris, 203 S.W. 
847, 184 Ark. 387. 

Mass.—Holt V. Holt, 149 N.B. 40, 258 
Mass. 411. 

Miss.—Dulion v. Polkes, 120 So. 437, 
158 Miss. 91. 

N.Y.—Cooper v. Davis, 248 N.Y.S. 
227, 231 App.Div. 627. 

Booal aotioa. brought in a county 
other than that In which the proper- 
ty lay. 

Ky.—Shadoin v. Sellars, 4 S.W.2d 
717, 223 Ky. 761. 

La.—Mitcham v, Mitcham, 173 So. 
132, 186 1^ 641, transferred, App.» 
160 So. 145. 

Tenn.—McHenry v. Wallen, 2 Terg. 
441. 

BS. Cal,—^Norton v. Baranov, 60 P. 
2d 67, 4 Cal.2d 443—Shipp v. Su¬ 
perior Court in and for San Ber- 
nardino County, 280 P. 826, 209 Cal. 
671—^Tennesen v,' Prudential Ins. 
Co. of America, 47 P.2d 1066, 8 
Cal.App. 160. 

Mo.—^American Asphalt Roof Corpo¬ 
ration V. Marler, App,, 56 S.W.2d 
844. 
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to invest a court with jurisdiction over matters cog- 
nizable in another state to an attempt to confer 
original jurisdiction of a particular matter on a 
court invested by law with appellate jurisdiction 
only;^^ and to attempts to extend jurisdiction so 
as to have matters not properly within the cogni- 
zance of a court settled in proceedings before it.59 
So, also, consent cannot cure jurisdictional defects 
resulting from the determination of matters by a 
person, judge, or tribunal not qualified or empower- 
ed to preside or to perform judicial acts,®® as by a 
court not legally in session because convened or 
sitting at the wrong time®^ or place.®^ 


b. Liinitatioiis of Bole 

The rule that Jurisdiction cannot be conferred by con¬ 
sent Is sometimes held inappllcable, as whera a statute 
authorfzes such consent or where Jurisdiction Is reac- 
qulred by consent after divestiture, and generally if the 
court has Jurisdiction of the subject matter, Its exer- 
cise in a particular case may be conferred by consent- 

The general nile, stated in subdivision a of this. 
section, that jurisdiction cannot be conferred by 
consent has in particular circumstances been held 
inapplicable, as in the case of certain orders not 
involving the exercise of power -of the court,93 or, 
in the case of an exercise of jurisdiction in an un- 
authorized manner.®^ Also, in some cases, a court 
may exercise jurisdiction acquiesced in by the par- 


Tenn.—^Petition of Southern Lumber 
& Mfgr. Co., 210 S.W. 639, 141 Tenn. 
326. 

Tex.—^Texas Pipe Line Co. v. Bnnia, 
93 S.W.2d 148. 127 Tex. 470, re- 
versing* and dismiasing for want of 
Jurisdiction, Civ.App., 67 S.W.2d 
178—^Doan V. Star Hardware & 
Furnlture Co., Clv.App., 296 S.W. 
639. 

15 C.J. p 806 note 15. 

InterferezLoe wltli orders or deoreas 
of ajiother court having Jurisdiction 
of cause. 

La,—Putnam & Norman v. Conner, 
80 So. 265. 144 La. 231. 

Me.—Consolidated Rendering' Co. v. 
McManus, 6 A.2d 923. 

57. Mass.—Harvey v. Fiduciary 

Trust Co., 13 N.m2d 209. 

Paxtlctilax matters 

(1) To partition real estate located 
in an another state.—^Bowden v. Ide, 
138 A. 190, 48 R.I. 441. 

(2) Application for an accounting 
and discharg-e of a guardian appoint- 
ed in another state.—Anderson v. 
Story, 73 N.W. 786, 53 Neb. 269. 

(8) .Application for origrlnal pro¬ 
bate of a foreigrn wlll.—In re Chad- 
wick, 82 A. 918, 80 N.J.Eq. 168, af- 
flrmed 85 A. 266, 80 N.J.Bq, 471. 

58. Ky.—^Mississippi Cent. R. Co. v. 
Davls, 8 Ky.Op. 624. 

Mo.—State ex rei. Parmers’ Bx- 
change Bank of Gallatin, Davless 
pounty, V. Beals, App., 55 S.W.2d 
'1006. 

8.0.—^Moore v. Moore, 197 S.B. 507, 
187 S.C. 144. 

Tex.—^Neal v. Beck Puneral Home, 
Civ.App., 131 S.W.2d 778, error dis- 
mlssed. 

16 C.J. p 806 note 14. 

59. Hawail.—^Wong Kwal Tong v. 
Choy Yin, 31 Hawail 603. 

Minn.—In re Pearson's Estate, 192 
N.W. 937, 166 Minn. 122. 
N.T.-pAppllcatlon of Senitha, 299 N. 
Y.S. 407, 262 App.Dlv. 804—^Meyro», 


wlta V. Wattel, 267 N.Y.S. 691, 149 
Misc. 862. 

15 C.J. p 806 note 20. 

Benditlon of extrajudlolsl Judgmeut 
N.J.—Cottrell v. Thompson, 16 N.J. 
Law 844. 

Questlons not properly before oourt 

(1) Generally. 

Mo.—Dahlberg v. Fisse, 40 S.W.2d 
606, 328 Mo. 213. 

R.I.—In re Rathbun, 110 A. 649, 48 

R. I. 178. 

(2) To have motion heard on oral 
demurrer.—^New Haven Sand Blast 
Co. V. Drelabach, 133 A. 99, 104 Conn. 
322. 

(3) To determlne moot questions 
or abstract propositions of law.— 
U. S. V. Roberts & Oake, D.C.I11.. 1 
F.Supp. 797, afflrmed, C.C.A., 65 F.2d 
630—Panama R. Co. v. Johnson, C.C. 
A.N.Y.. 289 F. 964, afflrmed 44 S.Ct. 
891, 264 U.S. 376, 68 L.Ed. 748. 

00. CaL—^Norwood v, Kenfleld, 84 
Cal. 829. 

Ga.—Little v. McCalla, 93 S.B. 37, 20 
Ga.App. 324. 

Ky.—Philpot V. Commonwealth, 42 S. 

W.2d 817,'240 Ky. 289. 

Mo.—State ex rei. Allen v. Trimble, 
297 S.W. 378. 317 Mo- 761, quash- 
ing record Allen v. Best, 279 S.W. 
728, 220 Mo.App. 1041. 

dtatntory dlsqumilloatloa of Judge 
to sit or take part in decision in cer¬ 
tain specifled cases.—^Watson v. 
Payne, lll A. 462, 94 Vt 299. 

OL Ark-—^Red Bud Realty Co. v. 

South. 224 S.W. 964. 

Ky.—Thompson v. Commonwealth, 99 

S. W.2d 706, 266 Ky. 629. 

15 C.J. p 806 note 18. 

Baceroise of powers dnrlag racatloB 
Ala.—Crabtree v. Mlller, 166 So. 629, 
229 Ala. 193. 

Miss.—Misslssippi State Highway 
Department v. Haipes, 189 So. 168, 
162 Mlss. 216. 

Va.—Owen v. Owen, 162 S.E. 46, 167 
Va. 680. 


Bxplratlon of Jndge*8 suthoxlty to 

aot 

Ark.—^Kory v. Dodge, 298 S.W. 606, 
' 174 Ark. 1156. 

62, Ark.—^Red Bud Realty Co. v. 

South, 224 S.W. 964, 146 Ark. 604. 

16 C.J. p 806 note 19. 

Oourt sitting in wrong ooimty 
N.C.—Reid V. Reid. 166 S.H. 719, 199 

N.C. 740. 

Tex.—Isbill v. Stovall, Civ.App., 92 

S.W.2d 1067. 

63. Sale of real estate 

An order for the sale of real es¬ 
tate entered in a court whlch had no 
authority to make it, but reciting 
that it was made by the consent of 
the parties, has been held to be good 
in support of the sale on the grounds 
that the sale was not made by vlr^ 
tue of any power exercised by the 
court, but exclusively by the au¬ 
thority of the agrreement of the par¬ 
ties, and that the principle that con¬ 
sent could not confer Jurisdiction of 
the subject matter had no appllca- 
tlon.—International Trust Co. v. 
Keokuk Electric St. H., etc., Co., 57 
N.W. 712, 90 lowa 90. 

04. As bar to rellef In another state 

Where consent to the exercise of 
Judicial power, in a manner not au- 
thorized by statute, Is relled on as a 
bar to equitable rellef demEUided in 
another state, it should be made to 
appear clearly that. the res of the 
equity so demanded was withln the 
contemplatlon of the consenting par¬ 
ties, and was cousldered by the court 
when it acted on thelr consent. Such 
consent, and the actlon of the court 
based thereon, should not be ex- 
tended by construction so as to de- 
feat a ciear equity of elther con- 
senllng party in the courts of an¬ 
other state; but, on the other hapd, 
a technlcal rule of construction 
should not be applied to such a con¬ 
sent where this would defeat a 
ciear equity.—Bodle v. Bates, 146 N. 
W. 1002, 96 Neb. 757, L.R.A.1916B 
421. 
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ties where the proofs do not clearly indicate a want 
of jurisdiction.®5 

Statute authorissing consent. The general nile 
that consent cannot confer jurisdiction may be obvi- 
ated by some provision of local law,®® as where ju¬ 
risdiction is restricted to a certain amount, but the 
parties are specially permitted to agree to extend 
the jurisdiction to a larger amount,®^ or where a 
statute permits a court to entertain jurisdiction of 
a suit properly triable in another county if the par¬ 
ties fail to raise the defect by demurrer or an- 
swer.*^ Even in such cases it is considered that 
the necessary consent must be given in the manner 
prescribed by law,®® although it is held that, if the 
consent was actually given, the judgment is valid 
even though no record was made of the fact.*^® 

Consent to ex er cis e of existing jurisdiction in 
particular case, Where the court has jurisdiction 
of the subject matter, jurisdiction over the particu¬ 
lar action may be conferred by consent,as by a 


part/s act in invoking or submitting to the juris¬ 
diction of the court and where jurisdiction has 
attached and the cause of action or subject matter is 
legally and properly within the power and cogni- 
zance of the court, it may proceed on consent or 
stipulation with reference to the matters before 
In such case, the parties cannot later complain 
or withdraw the consent thus givenJ^ 

The principle as to consent has been held to be 
applicable only to the question of general jurisdic¬ 
tion to adjudicate as to the subject matter and not 
to the question whether the particular facts of the 
case bring it within that conceded jurisdiction.75 it 
has also been asserted that the rule that jurisdic¬ 
tion cannot be conferred by consent does not cover 
cases where the agreement of the parties is in effect 
only waiving the ordinary process by which the 
power of the court is invoked,'^® especially so where 
the court has general jurisdiction over the subject 
matter and has proceeded to final judgment without 
objection taken.77 So, parties who consent that an 


os. WUere Jurlsdietlonal faots axe 
properly alleg'ed and thus properly 
appear on the record, and the parties 
proceed to trial on the pleadings 
which go to the merits, and particu- 
larly, wheu the Jurlsdictional facts 
are not subsequently put in issue by 
defendant or seriously denied, the 
case will not ordinarily be dismissed 
for want of jurisdiction, where the 
proofs do not create a legral certain- 
ty that it is not within the Jurisdic¬ 
tion.—Wiiliam H. Perry Co, v. Klos- 
ters Ahtie Bolag:, H.I., 152 F. 967, 82 
C.CA. 821. 

66. Ind.—Pittsburgh. C., C. & St. L. 
Ry. Co. V. Home Ins. Co. of New 
York, App., 126 N.E. 427. 

15 C.J. p 806 note 36. 

67. lowa.—Schlisman v. Webber, 21 
N.W. 209, 66 lowa 114. 

68. Ind.—Pittsburgh, C., C. & St L. 
Ry. Co. V. Home Ins. Co. of New 
York, App., 126 N.E. 427. 

66. Mo.—^Ladd v. Forsee, 68 S.W. 
831, 163 Mo. 506. 

70, lowa.—Schlisman v. Webber, 21 
N.W. 209, 65 lowa 114,. distinguish- 
ing^ Bridges y. Amold, 37 lowa 
221 . 

71. Ark.—^Pumell v. Nichol, 292 S. 
W. 686, 173 Ark. 496. 

lowa.—^Appeal of McLaln, 176 N.W. 
817, 189 lowa 264. 

Mo.—Phillips V. Alford, App., 90 S.W. 

2d 1060, 1070, citing Corpus Juris. 
Pa.—Ganster v. Ganster, 5 Pa.Dist. 
& Co. 503. 

Texs—^Lloyds Casualty Co. of New 
York V. Lem, Civ.App., 62 S.W.2d 
497, error dismissed. 

15 C.J. p 807 note 48. 

Where oourfe has poteutlal juris- 
dlotiou over the subject matter of 


the suit its rlght or power tb exer- 
cise it may be shown by an agreed 
statement entered into by the par¬ 
ties.—^Maul V. Williams, Com.App., 
69 S.W.2d 1107. reversing In re 
Volgt's Estate, Civ.App., 46 S.W.2d 
467, motion granted Maul v. Wil¬ 
liams, 78 S.W.2d 164, 124 Tex. 408. 
Fartitiou proceedlugs 

In the absence of want of Jurisdic¬ 
tion over the subject matter, a par- 
tition cannot be avoided because of 
some proceeding to which a party 
had the right to object, which he 
failed to exercise.—^Elder v. Mc- 
Claskey, Ohio, 70 F. 529, 17 C.C.A. 
261—47 C.J. p 363 note 60. 

Couseut held not shown 

Minn.—Canty y. Bockenstedt, 212 N. 

W. 906, 170 Minn. 383. 

Tex.—Perkins v. U. S. Fidelity & 
Guaranty Co., Com.App., 299 S.W. 
213. reversing U. S. fidelity & 
Guaranty Co. v. Perkins, Civ.App., 
298 S.W. 676. 

72. Ala.—^Ex parte Pruitt, 92 So. 
426, 207 Alo. 261. 

Ark.—Jamlson v. Henderson, 71 S.W, 
2d 696. 189 Ark. 204. 

Cal.—Cloverdale Union High School 
Dist of Sonoma County v, Peters, 
264 P. 273, 88 CaLApp. 731. 
lowa.—^Educational Film Exchanges 
of lowa V. Hansen, 266 N.W, 487, 
221 lowa 1163. 

La.—^Lafourche Ice & Shrlmp Co. v. 

Gilbeau, App., 185 So. 310. 

Mo.—Winning v. Brown, 100 S.W.2d 
303, 340 Mo. 178. 

Ohio.—Kennedy v. Latchaw, 126 N.E. 

314, 100 Ohio St 431. 

S.D.—Pendergast v. Muns, 238 N.W. 
344, 59 S.D. 136. 

Tex.—^National Debenture Corpora¬ 
tion V. Adams, Civ.App., 116 S.W.2d 
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767—^Wright v. Lynskey, Clv.App., 
286 S.W. 665. 

Va.—Hinton v. Norfolk & W. Ry. Co„ 
120 S.E. 186. 187 Va. 606. 

Wash.—^In.re Quick’s Estate, 297 P. 
198, 161 Wash. 637. 

73. Ala-—^Ray v. Hilman, 157 So. 
676, 229 Ala 424—^Ex parte Pruitt 
92 So. 426, 207 Ala 261, 

Ark.—^Purnell v. Nichol, 292 S.W. 686, 
173 Ark. 496. 

D.C.—^Harrison v. Washington Loan 
& Trust Co., 49 App.D.C. 17, 258 
F. 278. 

N.H.—^Burleigh v. Wong Sung Leon. 
139 A. 184, 83 N.H. 116. 

N.Y.—Hili V. HUI, 207 N.Y.S. 706, 
124 Misc. 102. 

Tex.—Texas Employers' Ins. Ass’n v. 
Ezell, Com.App.. 14 S.W.2d 1018, 
reversing Ezell v. Texas Employ- 
ers" Ins. Ass'n, Civ.App., 5 S.W.2d 
594, and rehearing denied Texas 
Bmployers' Ins. Ass'n v. * Ezell, 
16 S.W.2d 623. 

15 C.J. p 807 note 44. 

74u Ohio.—^Barner v. Bamer, 19 
Ohio App. 458. 

Seariug before Jndges of another 
dlstrlct 

Ohio.—^Bamer v. Bamer, supra 

76. Mo.—^Hadley v. Bemero, 78 S.W. 
64, 103 Mo.App. 549. 

Porto Rlco.—Bayron v. Garcia, 17 
Porto Rlco 612. 

Wis.—^Wanzer v. Howland, 10 Wis. 8. 

70 , Pa—^In re Report of Audilors 
of Susquehanna County, 187 A. 78, 
123 PaSuper. 196. 

15 C.J. p 807 note 46. 

77. Pa—^In re Sprlng St, 8 A. 681, 
112 Pa 268. 

Tex.—^Kruegel v. Daniels, 109 S.W. 
1108,- 60 Tex.Civ.App. 216. ' 
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order of court be made have been held to be obii- 
gated thereby, even though the court had no power 
to make such order.^* It is also held that where 
jurisdiction depends on the facts pleaded, the par¬ 
ties may stipulate as to the existence of such facts 

Reacquisition of jurisdiction after divestiture. In 
some circumstances, a court may, as a resuit of con- 
sent of the parties to proceed with the action, reac- 
quire jurisdiction previously lost by it.^® So, where 
the court once had jurisdiction, although the power 
may have been executed so that without consent of 
the parties it could not change its judgment or de- 
cree, the jurisdiction may be restored by consent 

Where the court has jurisdiction of the subject 
matter without regard to any agreement between 
the parties, its jurisdiction is not dependent on their 
consent and is not affected thereby,82 even though 


such agreement is illegal.*® 

c. Jurisdiction of the Person 

In the absence of contrary statute, a court havfng 
Jurisdiction of the subject matter may, as a generai rule, 
acquire Jurisdiction over the persons of the parties by 
their consent. 

It is well established, as a generai rule, that where 
the court has jurisdiction of the subject matter or 
cause of action, jurisdiction over the persons of the 
parties may be conferred by consent,8^ as where 
defendant has voluntarily submitted to the jurisdic¬ 
tion of the court.85 Accordingly, express or im- 
plied consent of the parties to the jurisdiction of 
the court may operate to cure defects of jurisdic¬ 
tion arising from irregularities in the commence- 
ment of the proceedings, defective process, or even 
the absence of process.86 Further, it has been held 


78. S.C.—Chalmers v. Turnlpseed, 21 
S.C. 126. 

16 C.J. p 807 note 48. 

79. Mo.—Mott V. Kansas City, App., 
60 S.W.2d 736. 

Tex.—Texas EJmployers* Ins. Asa’n v. 
Wrlght, Com-App., 4 S.W.2d 31, 
modlfylng, Civ.App., 297 S,W. 764, 
and motion denied, Com.App., 7 
S.W.2d 72—Ocean Accident & 
G-uarantee Corporation v. McCall, 
Civ.App., 25 S.W.2d 663, reversed 
on other grounds, Com.App., 46 S. 
W.2d 178, modlfled on other 
grounds 46 S.W.2d 290. 

ao. rallnrs to set date for trlal 

wlthin time llmited by statute re- 
sulting in loss of Jurisdiction may 
be cured by agreement of parties to 
proceed.—Berllner v. M. Zimmer- 
mann Co., 104 N.T.S, 407, 64 Mlsc. 
246. 

After ohaage of venue, the Juris¬ 
diction of the court In which the ac¬ 
tion was orlglnally brought may be 
restored by consent.—Taylor v. At¬ 
lantic, etc., R. Co., 68 Mo. 397. 

81. Ala.—Byrd v. McDaniel, 26 
Ala. 582. 

15 C.J. p 808 note 53. 

82. Fla.—Yulee v. Canova, 11 Fla. 9. 
N.Y.—Hili V. Hili, 207 N.Y.S. 705, 

124 Misc. 102. * 

Vt—Town of Duxbury v. Town of 
Willlamstown, 145 A. 872, 102 Vt 
94. 

83. Or.—Oregon Growers' Co-op. 
Ass*n V. Lentz. 212 P. 811, 107 Or. 
561. 

84. U.S,—Dennlson v. Payne, C.C.A. 
N.Y., 293'F. 333—Henry Kaelin & 
Son V. U. S., D.C.N.Y., 290 F. 242— 
Primos Chemical Co. v. Fulton 
Steel Corporation, D.C.N.Y., 264 P. 
454. 

Ala.—Hlnes v. Hines, 84 So. 712, 203 
Ala. 633. 

Ark.—Axley v. Hammock, 60 S.W.2d 
608, 185 Ark. 939—Purnell v. Nich- 


ol, 292 S.W. 686, 689. 173 Ark. 496.1 
guoting Corpus Jnrle, 

Cal.—^Northlngton v. Industria! Ac¬ 
cident Commission, 72 P.2d 909, 
23 Cal.App.2d 255. 

Pia.—State ex rei. Associated Utili¬ 
ties Corporation v. Chillingworth, 
181 So. 346, 132 Fla. 587. 

Ga.—Jonea v. JTones, 184 S.B. 271, 
181 Ga. 747—Crews v. Folds, 127 
S.E. 281, 160 Ga. 22—^Roblnson v. 
Attapulgus Clay Co., 189 S.B. 655, 
65 Ga.App. 141—Oliver v. Butland, 
172 S.E. 660, 48 Ga.App. 326. 

IlL—Rabbitt v. Frank C. Webber & 
Co., 180 N.B. 787. 297 111. 491— 
Alexander Lumber Co. v. Keller- 
man, 271 Ill.App. 671, afflrmed 192 
N.B. 913, 368 111. 207. 

lowa.—^Dewell v. Suddick, 232 N.W. 
118, 211 lowa 1352—^Franklln v. 
Bonner, 207 N.W. 778, 201 lowa- 
516. 

Mo.—^Robinson v. Field, 117 S.W.2d 
308, 342 Mo. 778. 

N.H.—Jackson & Sons v. Lumber- 
men’s Mut. Casualty Co., 168 A. 
895, 86 N.H. 341. 

N.J.—Lunger v. Page, 2 A.2d 606, 16 
N.J.Mlsc. 629—^Kuestner v. Bos- 
carell, 136 A. 606, 6 N.J.Misc. 303. 

N.T.—Cooper v. Davis, 248 N.Y.S.' 
227, 231 App.Div. 627—^Newham v. 
Chile Exploration Co., 187 N.Y.S. 
31. 195 App.Div. 291, reversed on 
other grounds 133 N.B. 120, 232 
N.Y. 37—Praete v. Adams, 8 N.T. 
S.2d 236, 169 Misc. 776—Gardner v. 
Condon, 190 N.Y.S. 756, 117 Misc. 
97—^Klein v. Director General of 
Railroads, 180 N.Y.S. 618. 

Pa.—^In re Report of Auditors of Sus- 
quehanna Counly, 187 A. 78, 123 
Pa. Super. 195—^Divine v. Skrotsky, 
8 Pa.Dist. & Co. 717—^Frey v. Long, 
8 Pa.Dist & Co. 121. 

S.C.—Lillard v. Scarson, 170 S.B. 
449, 170 S.C. 304—^Walker v. Har- 
rls, 170 S.B. 270. 170 S.C. 242—San- 
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ders V. Atlantic Coast Line B. Co., 
103 S.E. 564, 114 S.C. 164. 

Tex.—^U. S. Fldelity & Guaranty Co. 
V. Perkins. Civ.App.. 293 S.W. 676, 
676, clting Oorpas JiixiS) reversed 
on other grounds Perkins v. U. S. 
Fidellty & Guaranty Co., Com.App., 
299 S.W. 213. 

Va.—Shelton v. Sydnor, 102 S.E. 83, 
126 Va. 625. 

16 C.J. p 808 note 57. 

OonmoLt Aot Show». 

(1) Generally.—Lashbrook v. Co- 
penhaver, 259 P. 191, 70 Utah 168. 

(2) Transaction of business with- 
in state by nonresident does not im- 
ply consent to be bound by process 
of state court.—Clesas v. Hurley 
Mach. Co., 157 A. 426, 52 R.I. 69. 

<3) Pleading to merits of petltlon 
did not constitute consent to Juris¬ 
diction of court where petition did 
not disclose plalntiff’s status as for- 
eigm Corporation and defendant on 
this fact being made to appear, mov- 
ed lo dismiss for want of Jurisdic¬ 
tion.—^Erlanger Cotton Mills Co. v. 
0’Nelll Bros., 167. S.B. 716, 46 Ga. 
App. 329. 

85. U.S.—^Hewes V. Gay, D.C.Conn., 
11 F.2d 166. 

Ga.—Oliver v. Rutland, 172 S.B. 660, 
48 Ga.App. 326. 

Okl.—^Kennedy v. State, 68 P.2d 139, 
177 Okl. 79. 

Wyo.—Continental Oil Co. v. Ameri¬ 
can Co-op. Ass*n, 228 F. 503, 31 
Wyo. 433. 

General appearance as submlsslon to 
Jurisdiction see Appearances S 17. 
l!ronreeli!Leii.t by Invoking Jurisdic¬ 
tion of court in state for any pur- 
pose, such as ’ attacking void Judg¬ 
ment, submits hlmself to Jurisdiction 
of court for all purposes.—Colllns v. 
McCook, 136 So. 204, 17 LeuApp. 415. 
88. U.S.—^De Dood v. Pullman Co., 

C. C.A.N.Y., 67 P.2d 171, afflrmlng, 

D. C., 53 F.2d 95. 
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that the court may exercise jurisdiction over a party 
submitting thereto even though it has no jurisdic¬ 
tion of the subj*ect matter, where under statute it 
has power over the case to permit amendment of 
pleadings or to order transfer to another court.^^ 
On the other hand, consent cannot give a court 
jurisdiction over a person not a resident within its 
territorial jurisdiction where -a statute operates to 
make the defect one of subject matter.^^ Also, a 
party cannot consent to jurisdiction over his person 
so as to prejudice the rights of third persons.®^ 


Time of consent While it has been intimaled 
that the consent conferring jurisdiction may be 
given either before or after action has been 
brought,90 the execution of a consent and waiver 
prior to the institution of a proceeding has been 
held not to confer jurisdiction over the party exe- 
cuting such consent and waiver and a provision 
in a lease that the venue of a suit on such lease 
shall be in a certain county has been held not to 
give to the court of that county jurisdiction of a 
nonresident of the state.®^ 


E. SCOPE AND EXTENT OF JURISDICTION 


§ 86. In General 

Courts cannot transcend the powers granted to 
them by law. Qeneraliy they have power to control thelr 
own proceedlngs, and to perform any aet which a judge 
may perform, uniess hfs power to act ia made excluaive. 

A court cannot transcend the powers granted to 
it by law,^^ although it may have jurisdiction of the 
parties and the subject matter in an action,and 
it can exercise its powers only in judicial proceed- 


ings.^S A court has been broadly said to have au- 
thority to control all persons and things within its 
own territorial limitsbut when an asserted pow¬ 
er is inconsistent with an established right the pow¬ 
er must be denied.^'^ 

A court has inherent power to maintain its ju¬ 
risdiction and render it effective in behalf of liti- 
gants.®^ Generally speaking, courts have the pow- 


Cal.—^Harringrton v. Superior Court 
in and for Placer County, 228 P- 
15, 194 Cal. 185. 

Mo.—Bilis V. Starr Plano Co., 49 S. 

W.2d 1078, 226 MoJ^pp. 1209. 
N.J.—Bx parte Hali, 118 A. 347, 94 
N.J.Eq. 108. 

S.C.—^Llllard v. Searson, 170 S.B. 449, 
170 S.C. 804. 

Tex.—^Harris v. Gresory, Civ.App., 23 
S.W.2d 748. 

15 C-J. p 809 note 59. 

Wiltteii. waiver of servloe of proc- 
ess will confer Jurisdiction over par¬ 
ty.—Walker v. Koirer, Tex.Clv.App., 
99 S.W.2d 1034. error dismlssed— 
Maryland Casualty Co. v. Jones, Tex. 
Civ.App., 73 S.W.2d 668. afflrmed 104 
S.W.2d 847, 129 Tex 392. 

87. Wls.—^Dringr v. Malnwaring', 169 
N.W. 301, 168 Wls. 139. 

88. Lrfu—Nelson v. Bmployers' C€us- 
ualty Co., App., 141 So. 619, recall- 
ins 134 So. 782. 

N.T.—Cooper v. Davls, 248 N.T.S. 

227, 231 App.Div. 527. 

15 C.J. p 809 note 58. 

CouseiLt of foxeigu oorporatlon to 
Jurisdiction of court in suit agralnst 
it by nonresident plalntiff is ineffec- 
tive where statute expressly de¬ 
ples Jurisdiction to court uniess for- 
eiffn Corporation does business in 
state.—^Davis v. Julius Kessler & 
Co., 194 N.T.S. 9, 118 Mlsc. 292. 

89. Ga.—^Raney v. McRae, 14 Ga. 
589, 60 Ain.D. 660. 

15 C.J. p 809 note 68. 

90. tJ.S.—Withers v. Starace, D.C 
N.T., 22 F.Supp. 773. 


Azbitratloii agreemeait 
Provision for arbitration and that 
contract would be governed by law 
of Callfomia was in effect an agree- 
ment to submit to Jurisdiction of 
Callfomia, rendering defendant 
amenable to extraterritoriai Service 
of process of court enforcing arbi¬ 
tration.—^Prey & Horgan Corporation 
V. Superior Court in and for City 
and County of San Franclsco, 55 P. 
2d 203, 5 CaL2d 401, certiorari denied 
Frey & Horgan Corporation v. Su¬ 
perior Court of State of Callfomia, 
56 S.Ct 965, 298 TJ.S. 684, 80 L.Bd. 
1404. 

91. N.T.—^Matter of Graham,, 79 N. 
Y.S. 578, 39 Misa 226, 12 N.T,Ann. 
Cas. 167. 

Waiver of aotlee ia dlvoxee suit 
which in effect is an agreement for a 
collusive divorce is void as against 
publio poUcy and confers no Jurisdic¬ 
tion over the person.—State ex rei. 
Bobbins v. Gideon, 77 S.W.2d 647, 228 
Mo.App. 1023. 

9S. Tex.—York v. State, 11 S.W. 869, 
73 Tex 661, afflrmed 11 S.Ct. 9, 
137 U.S. 16. 34 L.Bd. 604. 

93. U.S.—Reld V. IT. S.. N.Y., 29 S. 

Ct. 171, 211 U.S. 629, 63 L.Bd. 313.. 
Cal.—People v. 0’Donnell, 174 P. 

102, 37 Cal.App. 192. 

Fla—State ex rei. Dillman v. Tedder, 
166 So. 590, 123 Fla. 188. 

Ga.—Rogers v. Rogers, 187 S.B. 683, 
183 Ga 131. 

lowa.—^Mally v. Mally, 81 lowa 60. 
Ohio.—Cummins v. Elnslnger, 29 
Ohio N.P..N.S., 34. 
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Va—^Buchanan v. Buchanan, 197 S. 

B. 426, 170 Va 458, 116 A.L.R. 688. 
16 C.J. p 810 note 67. 

Bnlargement of Jurisdiction by In- 
tendment see supra $ 29. 

Law as source of jurisdiction see 
supra § 28. 

Approval of aots 

‘Tt is a general rule that, uniess 
prohibited by some statutory provi¬ 
si on, the court may approve an act 
which it mlght have authorized or 
directed to be done, and with the 
same effect.*'—^Robinson v. Irwin, 214 
N.W. 696, 698, 204 lowa 98. 

Power to punish 

“The clvil side of the courts have 
no power to punish exceptlng for 
contempt.*'—^Andrews v. Andrews, 2 
N.Y.S.2d 576, 680, 166 Misc. 386. 

94. Ohio.—Russell v. Fourth Nat 
Bank, 131 N.B. 726, 102 Ohio St 
248. 

95. Ky.—Janin v. Logan, 273 S.W. 
631, 209 Ky. 811. 

96. U.A—The Salvore, C.C.A.N.T., 
36 F.2d 712, reversing, D.C., Petl- 
lion of Navigazione Libera Tiies- 
tina S. A., 33 F.2d 967. 

Territorial limits see infra 5 91. 

97. Ala—^Ex parte Alabama Marble 
Co., 113 So. 240, 216 Ala 272. 

9& Mlnn.—^In re Sllmm*er*s Bstate, 
169 N.W. 686, 538, 141 Mlnn. 131, 
certiorari denied Llpman v. Slim- 
mer, 39 S.Ct. 492. 

‘‘When. a litigant dlsobeys a prop- 
er order, or oonunits a fraud on the 
court or the opposing party, the re¬ 
suit of which is that the Jurisdiction 
of the court is ineffectual, he may be 
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er to control their own proceedings,»^ at least dur- 
ing the term of court/ or so long as they are pend- 
ing.2 

Jurisdiction of a cause includes the power to de- 
fine the right sought to be protected,» and the pow¬ 
er to render any rightfui judgment in the cause 
and jurisdiction given by statute over certain pro- 
ceedings in a specified matter may be exercised 
even though the enforcement of the entire remedy 
is not necessary for the protection of plaintiif s le- 
gal rights.® 

The limitation of jurisdiction is discussed in § 
30 supra. 

'Exercise of judge^s power by court. In the ex- 
ercise of judicial power a court may ordinarily per- 
form any act the power to perform which has been 


§ 87' 

conferred upon a judge;® but where exclusive ju¬ 
risdiction to act is conferred upon the judge, as dis- 
tinguished from the court, the court cannot act in 
the premises.^J" The nature and extent of the pow- 
ers of judges is discussed in the C.J.S. title Judges 
§§ 40-56, also 33 CJ. p 959 note 65-p 974 note 25. 

§ 87. Over Entire Controversy 

Jurtsdfctfon carries with It power to determine every 
Issue or questfon properly arlsing In the case, to do 
all things wfth reference thereto authorized by law, and 
to grant full rellef. 

It is the policy of the courts to determine the en¬ 
tire controversy between litigants.* Accordingly, 
jurisdiction carries with it the power to hear and 
determine every issue or question properly arising 
in the case,^ to do any and all things with reference 


subjected to proper coerclve meas- 
ures. What oug^ht to be done de- 
pends upon the particular circum- 
stances.’*—^In re Slimmer’s Bstate, 
supra. 

99. Mont,—^Unlon Bank & Trust Co. 
of Helena v. State Bank of Town- 
send, 62 P.2d 677, 103 Mont. 260. 
N.Y.—In re City ojC Buffalo, 78 N.T. 
362—In re Gould. 8 N.Y.S.2d 714, 
255 App.Div. 433—^Decatur Con- 
tracting Co. v. Bdward S. Murphy 
Bldg. Co., 2 N.Y,S.2d 970, 166 Mlsc. 
614. 

Power of court to: 

Amend and corcect its records see 
infra § 231. 

Make rules of practice and pro- 
cedure see infra -5 170. 

Oonectiosi of IrregTilaxltlea 
Where Jurisdiction has been pre- 
viously obtained, subsequent irregu- 
larities may be corrected by court.— 
Wolford V. Copelon, 273 N.Y.S. 186, 
242 App,Div. 91. 

1. Va.—Clendenning v, Conrad, 21 

S.E. 818, 91 Va. 410. 

W.Va,—^Hansford v. Tate, 56 S.B. 372, 
61 W.Va. 207. 

8. N.Y.—^La Salle Extension Unl- 
versity v. Parelia, 294 N.Y.S. 146, 
162 Misc, 220.' 

Final disposition of cause as ex- 
hausting court*8 Jurisdiction see 
infra,5 94. 

3. Cal.—^Truck Owners & Shippers 
V. Superior Court of San Diego 
County, 228 P. 19, 194 Cal. 146. 

4 OkL—^Board of Trustees of Eire- 
men's Relief and Pension Fund of 
City of Marletta v. Brooks, 67 P. 
2d 4, 179 Okl. 600—Crutcher v. 
Block, 91 P. 895, 19 Okl. 246, 14 
Ann.Cas. 1029. 

B. Ga.—Seaboard Ali>-Line R. Co. v. 

Burns, 86 S.B. 270, 17 Ga.App. 1. 
N.Y.—Kenny v. Goehegan, 9 N.Y.Civ. 
Proc. 878. 

15 C.J. p 810 note 73. 


6. Cal.—^Newman’s Estate, 16 P. 
887, 75 CaL 213, 7 Am.S.R. 146. 

S.D.—King V. McClurg, 63 N.W. 219, 
7 S.D. 67. 

15 C.J. p 815 note 23. 

7. N.Y.—^Heishon v. Knickerbocker 
L. Ins. Co., 77 N.Y. 278. 

15 C.J. p 815 note 24. 

8. lowa.—^Hosklns v. Hotel Ran- 

dolph Co., 211 N.W. 428, 203 lowa 
1162, 65 A.L.R. 1125, certiorari de- 
nied Otis Elevator Co. v. Hosklns, 
48 S,Ct 122, 275 XJ.S. 566, 72 L. 
Bd. 429. • 

Tex.—Cleveland v. Ward, 285 S.W. 
1063, 1070, 116 Tex. 1, citing Cor¬ 
pus Jorla 

16 C.J. p 810 note 80. 

9. U.S.—Peck V. Jenness, N.H,, 7 
How. 612, 12 L..Ed. 841—Mudd v. 
Perry, C.C.A.OkL, 25 F.2d 85. 

Ala.—^Fife v. Pioneer Lumber Co., 
186 So. 769, 287 Ala. 92—Cobbs v. 
Norville, 161 So. 676, 227 Ala, 621. 
Ark.—Strauss v. Missouri State Life 
Ins. Co.. 66 S.W.2d 299, 188 Ark. 
286. 

Cal.—Brix v. People^s M-ut Life Ins. 
Co„ 41 P.2d 637, 2 CaL2d 446— 
Pacific States Savings & Loan Co. 
V. Superior Court in and for Ala- 
meda County, 19 P.2d 977, 217 Cal. 
617—^United Security Bank & 
Trust Co. V. Superior Court of Cal- 
ifornia In and for Orange County, 
270 P. 184, 205 Cal. 167. 

Fla.—^Melone v. Meres, 109 So. 677, 
91 Fla. 709. 

Ky.—Qoodenough v. Kentucky Pur- 
chasing Co., 45 S.W.2d 451, 241 
Ky. 744. 

Pa.—^Thompson v. Fitzgerald, 198 A. 
58, 329 Pa 497, certiorari grranted 
Princess Llda of Thurn and Taxis 
V. Fitzgerald, 69 S.Ct 72, 306 U.S. 
682, 83 L.Ed. 366, affirmed Princess 
Lida of Thum and Taxis v. 
Thompson, 59 S.Ct. 276, 805 U.S. 
456, 83 L.Ed. 285. 
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S.C.—st Clalr v. St Clalr, 178 S.E. 
493. 175 S.C. 83. 

Tex.—Conn v. Camphell, 24 S.W.2d 
813, 119 Tex. 82—Cleveland v. 

Ward. 285 S.W. 1068, 1070, 116 Tex. 
1, citing Corpus Juris—Cavers v. 
Sioux 011 & Reflnlng Co., Com. 
App., 39 S.W.2d 862, reversing, Civ. 
App., 23 S.W.2d 421, and rehearing 
denied, Com.App., 43 S.W.2d 578— 
Supreme Porest Woodmen Circle 

V. City of Belton, Civ.App., 66 S. 

W. 2d 439, error refused—ThreadV 
glll V. Pederal Land Bank of Hous- 
ton, Civ.App., 26 S.W.2d 846. error 
dismissed—Bean v. Holmes, Civ. 
App., 286 S.W. 120, error refused. 

Utah.—^Herzog v. Bramel, 28 P.2d 
346, 82 Utah 216. 

15 C.J. p 810 notes 79, 80. 

Rower: 

I Of court flrst acqulrlng Jurisdic¬ 
tion to dlspose of entire contro¬ 
versy where actlons hrought In 
different courts see infra 9S 492, 
529, 648. 

To determine ancillary or Incl- 
dental matters see infra 9 88. 
"As a general proposltion, a court 
must necessarily have power to hear 
and determine all questions of law 
which are necessary to an ultimate 
declsion of the issues involved.”—^In 
re Stlnger*s Estate, 201 P. 693, 698, 
61 Mont 173. ^ 

Matters azistag by amendments to 
the petition are mcluded.—Zane-Cetti 
V. ,City of Fort Worth, Tex,CivJ^pp., 
21 S.W.2d 866, reversed on other 
grounds City of Ft. Worth v. Zsine- 
Cetti, Com.App., 29 S.W.2d 968. 

Issues ontslde pleadlngs 

(1) Issues not presented hy the 
pleadings are not within the actual 
Jurisdiction of the court.—^Rockwood 
& Co. V. Parrott & Co., 41 P.2d 1081, 
49 Or. 611. 

(2) On Service of summons, court 
did not acquire Jurisldictlon of de¬ 
fendant for any demand not plead- 
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thereto authorized by law;^® and to grant full and 
complete relief.^^ Thus a court acquiring jurisdic- 
tion of property may determine ali questions rela¬ 
tive to the title, possession, and control thereof.^^ 

§ 88. Ancillary and Incidental Jurisdiction 

A grant of Jurisdiction impiles the necessary and 
usual Incidental powers essentlal to effectuate it, and 
every regularly constituted court has power to do ali 
things reasonably necessary for the administratlon of 
justice within the scope of Its Jurisdiction, and for the 
enforcement of Its Judgments and mandates, even though 
the court may thus be called upon to decido matters 


21 C.J.S. 

which wouid not be within its cognizance as orlglnal 
causes of action. 

While a court may be expressly granted the inci¬ 
dental powers necessary to effectuate its jurisdic¬ 
tion,a grant of jurisdiction, in the absence of pro- 
hibitive legislation,!^ implies the necessary and usu¬ 
al incidental powers essential to effectuate it,i5 and, 
subject to existing laws and constitutional provi- 
sions,^® every regularly constituted court has power 
to dotali things that are reasonably necessary for 
the administration of justice within the scope of 
its jurisdiction,17 and for the enforcement of its 
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ed.—Chrlst v. Jovanoff, 151 N.K 26, 
84 Ind.App. 676, rehearing denied 
162 N.B. 2, 84 Ind.App. 676. 

QMag effect to "aU rlgbts» 

Under a statute requlring that ali 
rights, both legal and equitable, be 
glven effect, and that the court ap- 
ply legal and equitable remedies, 
“such as the nature of the case may 
allow or require.” the court’s power 
to glve effect to all rlghts is restrlct- 
ed to instances when the nature of 
the case may allow or require it— 
Hogers v. Rogejrs, 187 S.E. 633, 634, 
183 Ga. 131. 

1«. Tex.—Conn v. Campbell, 24 S. 
W.2d 813, 119 Tex. 82—Cleveland 
• v. Ward. 286 S.W. 1063, 1069, 116 
'Tex. 1, citlng Corpus Juri»—Cavers 
v. Sloux Oil & Reflning Co., Com. 
App., 39 S.W.2d 862, reversing, Civ. 
App., 23 S.W.2d 421, and rehear- 
ing denied, Com.App., 43 S.W.2d 
678—National Debenture Corpo¬ 
ration V. Adams, Civ.App., 116 S. 
W.2d 767. 

11, Tex.—^Moyers v. Carter, Civ. 
App., 61 S.W.2d 1027, error refused. 

16 C.J. p 811 note 88. 

Retentlon of Jurisdiction by equity 
to afford full relief see the C.J.S. 
title Equity § 67, also 21 C.J. p 134 
note 5—p 137 note 23. 

12. U.S.—^Murphy v. John Hoffman 
Co., N.T.. 29 S.Ct 164, 211 U.S. 662, 
53 L.Ed. 327. 

Okl.—^Darrough v. Claremore First 
Nat Bank, 166 P. 191, 66 Okl. 647. 
16 C.J. p 811 note 89. 

Snlt bronght by Improper paxty 
Rule that court acquiring Jurisdic¬ 
tion of property will do everything 
necessary fully to administer it is In- 
applicable where court never acqulr- 
ed Jurisdiction of property In suit 
for accountlng for proflts from al- 
leged partnership business and real- 
ty, inasmuch as suit was improper- 
ly brought by deceased partner^s 
heirs Instead of personal representa- 
tlve.—Stewart v. Wall, C.C.A.N.C., 87 
F.2d 598, certiorari denied 58 S.Ct 
26, 302 U.S. 684, 82 L.Ed. 628, re- 
hearlng denied 68 S.Ct 135, 302 U.S. 
775, 82 L.Ed, 600. 


13. Fla.—Hazen v. Smlth, 136 So. 
813, 101 Fla. 767. 

Idaho.—Maloney v. Zipf, 237 P. 632, 
41 Idaho 30. 

Mont.—State v. Ulstrict Court of 
Second Judicial Dist in and for 
Sil ver Bow County, 272 P. 626, 83 
Mont 400—In re McLure’s Estate, 
220 P. 627, 68 Mont 666—State v. 
Second Judicial Dist. Court in and 
for Sllver Bow County, 168 P. 622, 
64 Mont 172. 

16 C.J. p 810 note 83. 

fixpres» power to Issue wrlt» nec¬ 
essary to the complete exercise of 
jurisdiction Implies the power to 
make approprlate orders to precede 
the issuance of such writs.—^Hazen 
V. Smith, 135 So. 813, 101 Fla. 767. 

14. U.S.—Ex parte U. S., C.C.A.Wis., 
101 F.2d 870, certiorari grranted U. 
S. V. Stone, 69 S.Ct 1044. 

15. U.S.—^Ex parte U. S., supra. 

La.—^In re Receivcrship of Baldwin 

Lumber Co., 147 So. 81, 32, 176 
La. 909, quoting Oorpu» Juris— 
Frank v. Currie, App., 172 So. 843. 
Mont.—In re Stinger's Estate, 201 P. 
693, 61 Mont 173. 

N.T.—^Marcus v. Aufses, 94 N.Y.S. 
397. 

Ohio.—In re Whallon, 26 Ohlo Cir. 
Ct,N.S., 167. 

Pa.—Commonwealth v. Lawrence, 47 
Dauph.Co. 376. 

Tex.—^Ex pai^te Hughes, 129 S.W.2d 
270—City of Dallas v. Wright, 36 
S.W,2d 973, 976, 120 Tex. 190, 77 
A.L.R. 709, citing Corpus Juri» — 
Ware v. Barfield, Civ.App., 54 S. 
W.2d 1105, 1107, citlng Corpus 
Juris. 

15 C.J. p 810 note 84. 

Statutory grants of power as Im- 
plying incidental powers general- 
ly see the C.J.S. title Statutes S 
327, also 69 C.J. p 973 note 97. 
Courts ”possess . . . incidental 
or implied powers, which, while not 
indispensably necessary, are directly 
approprlate, convenient, and suitable 
to the execution of their granted 
powers.”—Clark v. Austin, 101 S.W. 
2d 977, 988, 340 Mo. 467, citing Cor-' 
pus Juris. 

Power to issue proooss 
Where there Is power In a court 
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to hear and determine a case, there Is 
also power to issue proper process 
to enforce its orders.—Common¬ 
wealth V. New York Cent. & H. R. 
R. Co., 92 N.E. 766, 206 Mass. 417, 
19 Ann.Cas. 629. 

The power to amLul its own. judg. 
mexLt is Included in the powers 
necessarily and usually Incident to a 
court's jurisdiction.—^Frank v. Cur¬ 
rie, La.App., 172 So. 843. 

IC. Fla.—State ex rei. Davis v. City 
of Avon Park, 158 So. 169, 117 
Fla. 566, 48 A.L.R. 230, modifying 
161 So. 701, 117 Fla. 556, denylng 
rehearing State ex rei. Attorney 
General v. City of Avon Park, 149 
So. 409, 108 Fla. 641. 

17. Fla.—^Keen v. State, 103 So. 399, 
89 Fla. 113. 

Kan.—^Allen v. Burke, 53 P.2d 894, 
896, 143 Kan. 257, quoting Corpus 
Juris—^Beacon Pub. Co. v. Burke, 
63 P.2d 888, 890, 143 Kan. 248, 
quoting Corpus Juiis. 

La.—In re Receivership of Baldwlu 
Lumber Co., 147 So. 31, 82, 176 La. 
909, quoting Corpus Juris. 

Mass.—^Universal AdJustment Corpo¬ 
ration V. Midland Bank, Limited, 
of London, England, 184 N.E. 152, 
281 Mass. 303, 87 A.L.R. 1407. 

Mo.—^Trautz v. Lemp, 46 S.W.2d 186, 
329 Mo. 680. 

Neb.—^Wassung v. Wassung, 286 N. 

W. 340, 136 Neb. 440. 

N.Y.—^In re Assoclation of Bar of 
the City of New York, 227 N.TS. 
1, 222 App.Dlv, 580—Lawrence v. 
Cowperthwalt, 269 N.Y.S. 486, 150 
Misc. 326. 

Tex.—City of Dallas v. Wright, 36 
S.W.2d 973, 976, 120 Tex. 190, 77 
Al.L.R. 709, citlng CorpUs Juris— 
Ware v. Barfleld, Civ.App., 64 S.W. 
2d 1105, 1107, citing Corpus Juils. 
Wyo.—^Bx parte Moore, 8 P.2d 818, 
44 Wyo. 92. 

16 C.J. p 811 note 85. 

“Jurisdiction attachlng, the court's 
powers ‘as a necessary incident to 
their genera! jurisdiction, to make 
such orders in relatlon to the cases 
pending before them as are neces¬ 
sary to the prqgress of the cases 
and the dispatch of business,’ fol- 
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judgments and mandates.18 So demands, matters, 
or questions ancillary or incidental to, or growing 
out of, the main action, and coming within the above 
principies, may be taken cognizance of by the court 


and determined, since such jurisdiction is in aid of 
its authority over the principal matter,!® even 
though the court may thus be called on to consider 
and decide matters which, as original causes of ac- 


—^Burleigh v. Wong Sung Leon, 
139 A. 184, 186, 83 N.H. 116. 
Self-preservatlon 

(1) A courfs rlffht of self-pres- 
ervation Is Inherent.—Capps v. Gore, 
21 S.W.2d 266, 231 Ky. 266. 

(2) “Bvery . . . constitution- 

al court has the inherent power in 
this State to exert all necessary and 
appropriate power to function free 
from destructive and pemicious 
acts;” whether they haVe the right 
to exert inherent power depends on 
the facts of the partlcular case.— 
In re New Jersey State Bar Ass’n, 
362 A. 90, 101, 111 N.J.Eq. 234, re- 
versed on other grounds 164 A. 1, 112 
N.J.Eq. 236. 

Power to preserve snhjeot of anit 

(1) A trial court has a hroad dls- 
cretion In the exerclse of Its power 
to protect the subject matter of suits 
coming wlthln Its jurisdiction.— 
Bankers' Life & Loan As8’n v. Cre¬ 
mona, Tex.Civ.App., 66 S.W.2d 762— 
15 C.J. p 811 note 85 Ca]. 

(2) The county district court hav- 
Ing exclusive jurisdiction of a suit 
and potentia! jurisdiction of all other 
matters alleged in petltion, necessary 
writs issued hy it to protect subject 
matter Involved were not void.—^Bx 
parte Lee, 93 S.W.2d 720, 127 Tex. 
256. 

(3) A court may entertaln a peti- 
tion to restrain a foreign Corpora¬ 
tion over which it has Jurisdiction 
from dolng anything to prevent a re- 
ceiver from acting in matters which 
pertain to the subject matter of the 
suit before it, such as taking posses- 
sion of property.—Chesapeake, etc., 
R. Co. V. Swayze, 47 A, 28, 60 N.J. 
Ea. 417. 

Power to redress owu wrong 

(1) A court, having by Its own er- 
roneous act occasioned a wrong, pos- 
sesses inherent and summary juris¬ 
diction to alford redress.—Masser v. 
London Operating Co., 146 So. 72, 106 
Pia 474. 

(2) Setting aside acts without Ju¬ 
risdiction see infra S 119. 

Alleged excess of aathozlty 

A court "has the inherent right 
to take cognlzance of and pass on 
questions involving an alleged un- 
reasonable and unlawful exercise of 
authority in a case pending before it 
and under its general control.*'—^Bar- 
nard v. Judge Grand Rapids Super. 
Ct, 158 N.W. 202, 204, 191 Mlch. 567. 
18- Ala.—Grooms v. Brown-Marx 

Co., 184 So. 698, 236 Ala. 666. 

Ind-—New York, C. & St. L. R, Co. 

V. Perdiue, 187 N.E, 349, 97 Ind. 

App. 517. 


Kan.—Allen v. Burke, 53 P.2d 894, 
896, 143 Kan. 257, quoting Corpus 
Juris—Beacon Pub. Co. v. Burke, 
63 P.2d 888, 890, 143 Kan. 248, 
quoting Corpus Juris. 

La.—^In re Receivership of Baldwin 
Lumber Co., 147 So. 31, 32, 176 La 
909, quoting Corpus Juris. 

Mont.—State v. Second Judlcial Dlst. 
Court in and for Sllver Bow Coun¬ 
ty, 168 P. 622, 64 Mont. 172. 

Ohio.—In re Whallon, 26 Ohio Cir. 
Ct.N.S., 167. 

Tex.—City of Dallas v. Wright, 36 S. 
W.2d 973, 976, 120 Tex. 190, 77 A. 
L.R. 709, cltlng Corpus Juris— 
Tount-Lee 011 Co. v. Pederal Crude 
Oil Co., Civ.App., 92 S.W.2d 493, 
certiorari denied Pederal Crude Oil 
Co. V. Yount-Lee Oil Co., 67 S.Ct 
16, 299 U.S. 664. 81 L.Ed. 408— 
Ware v. Barfleld, Clv.App., 54 S.W. 
2d 1106. 

15 C.J. p 811 note 86—34 C.J. p 737 
note 83-p 738 note 85. 

Bnforcement of Judgments generally 
see the C.J.S. title Judgments § 
685, also 34 C.J. p 737 note 83-p 
738 note 88. 

Powers prellxnla&ry to llnal adjudl- 
oatlon 

(1) A court has inherent power to 
make interlocutory orders necessary 
to protect its Jurisdiction and effec- 
tuate its decree.—Boynton v. Moffat 
Tunnel Impro vernent Dist., C.C.A. 
Colo., 67 F.2d 772, certiorari denied 
Moffat Tunnel Improvement Dist» v. 
Boynton, 63 S.Ct. 20, 287 U.S. 620, 
77 L.Bd. 538. 

(2) Ordlnarlly courts can pro- 
ceed to enforce a plaintifTs rlghts 
only after a trial on the merlts, their 
power preliminary to the final ad¬ 
judicat lon being limited to the 
preservation of the subject matter, 
the maintenance of the status, and 
issuance of extraordinary writs such 
as attachraent, for the purpose of se- 
curing an effective adjudication and 
enforcement of the rights of the 
parties after such adjudication.—Col- 
by V. Osgood, Tex.Civ.App., 230'S.W. 
459. 

Bequirlug seourlty 

(1) The district court has the In¬ 
herent power in all cases to require 
such a bond as will adequately pro¬ 
tect the interest of the parties, and 
secure enforcement of and obedlence 
to any order which it has the in¬ 
herent power to make.—Logan v. 
Hopkins, 206 P. 1095, 85 Okl. 278. 

(2) “The power of courts of rec- 
ord to require security from persons 
subject to their order where there 
are Interests demanding its protec- 
tion is an Inherent one, essentlal to 
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the due administration of right and 
justice which the Constitution has 
placed beyond the possibility of leg- 
islatlve Interference.'*—^Petltion of 
American Banking & Trust Co., 4 
Pa.Dlst. 767, 17 Pa.Co. 274, 276, 43 
Pa.L.J. 213, 37 Wkly.N.C. 297. 

Froceedings aaoUlary to the Judg. 
xnent may be entertalned. 

Ala-—International Movlng Picture 
& Pilm Co. V. Smith, 99 So. 308, 211 
Ala. 8. 

Ohio.—In re Whallon, 26 Ohio Cir.Ct., 
N.S., 167. 

15 C.J. p 812 note 92. 

If the prooeedlng^ be uot speolally 
poluted out, any suitable procedure 
may be adopted which appears most 
conformable to the splrit of the law. 
—Smith V. Clyne, 97 P. 40, 15 Idaho 
254. 

19. lowa.—^Hosklns v. Hotel Rdn- 
dolph Co., 211 N.W. 423, 203 lowa 
1152, 65 A.L.R. 1126, certiorari de¬ 
nied Otis Elevator Co. v. Hosklns, 
48 S.Ct 122. 275 U.S. 666, 72 L.Ed. 
429. 

Kan.—^Allen v. Burke, 53 P. 894, 896, 
143 BZan. 257, quoting Coxpus Juris 
—Beacon Pub. Co. v. Burke, 63 P. 
2d 888, 890, 143 Kan. 248, quotlnff 
Corpus Juris. 

16 CJ. p 811 note 90. 

Power to determlne entlre contro- 
versy see supra § 87. 

Matters held luoldeutal or auoillary 

(1) Intervention proceedlngs. 

Ark.—Board of Uirectors of St. Fran¬ 
cis Levee Dist. v. Raney, 76 S.W.2d 
311, 190 Ark. 76. 

Miss.—Shoemake v. Federal Credit 
Co., 191 So. 62, followed in 191 So. 
64. 

(2) The power to render Judgment 
Involves the power to take the pre- 
liminciry steps.—Commonwealth v. 
Simpson, 2 Grant, Pa., 438. 

(S) Other matters see 15 C.J. p 811 
note 90 [a] (2)-(22), <24)-(29). 

Matters held not luoldeutal or an* 
oiUary 

(1) "Ordlnarlly, the law does not 
enable the court in which is pending 
a suit wlthln its jurisdiction to take 
cognlzance in dependent manner of 
cause of action which is not before 
him.”—^Western Powder Mfg. Co. v. 
Interstate Coal Co., D.C.HL, 5 F.Supp. 
619, 621. 

(2) A power to reform a mortgage 
is not incidental to the power to 
foreclose.—Thomas v. Harmon, 25 N. 
H. 257, 122 N.Y. 84, afflrming 11 N.T. 
St 79. 46 Hun 76, 27 N.Y.Wkly.Dig. 
316. 
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tion, would not be within its cognizance,^® When 
parties are once rightfully in court, the court has 
jurisdiction over them, and that jurisdiction contin¬ 
ues, without further notice, as long as any steps can 
bc rightfully taken in the cause.^^ 

However, these principies do not justify the as- 
sumption of equitable jurisdiction by a court which 
is not endowed with it.^2 jf ^ court has no juris¬ 
diction of the Principal question, it has none of its 
consequences and incidents and lack of jurisdic¬ 
tion to grant the principal relief sought is not cured 
by jurisdiction to grant the incidental relief 
sought.24 

The ancillary or incidental jurisdiction of probate 
and like courts, and of appellate courts, is consid- 
ered infra in §§ 304 and 313 respectively. 

Character of jurisdiction. The jurisdiction of a 
court over the incidents of a litigation is of the 
same character as that over the principal subject 
matter,25 and, where the jurisdiction of the subject 
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matter is exclusive, jurisdiction over the incidents is 
also exclusive.28 

Contrai of process and procedure. Every court 
has inherent power to control, and prevent abuse 
of, its orders or processes27 and its procedure.^8 

Control ‘Of officers. Courts have inherent power 
to supervise,2® and to cofrect the errors or abuses 
of,30 their officers and subordinates. 

Power to investigate. While it has been held that 
in the absence of statutory authorization a court has 
no power to order an investigation to be made out 
of court for the purpose of discovering facts re- 
garding matters pending before the court,it has 
been recognized that courts have inherent power to 
investigate charges of acts having a direct tendency 
to obstruet or prevent the administration of jus- 
tice,32 or charges of misconduct on the part of their 
officers.®^ 

Preservation of order. Every court, while en- 


COUBTS 


SO. Tex.—Bartholomew v. Shipe, 
Com.App., 251 S.W. 1031, reversinsr 
Shipe V. Bartholomew, Civ.App., 
239 S.W. 1020—McCoimell v. Frost, 
Civ.App., 45 S.W.2d 777, error re- 
fuaed. 

15 C.J. p 812 note 91. 

OrosB complalnt or cotULterolaim 

(1) Where a court has jurisdiction 
of an origrinal suit, a cross complalnt 
or counterclaim is treated as ancil¬ 
lary, and the court will entertain the 
ancillary suit even thoug-h it could 
not have entertained it as an Inde- 
pendent suit; but when jurisdiction 
is lackingr over the primary suit, the 
defect cannot be cured by a counter- 
daim of which the court also lacks 
jurisdiction.—Goldstone v. Payne, C. 
C.A.N.T., 94 F.2d 855. Certiorari de- 
nled 58 S.Ct 1057, 30 U.S. 585, 82 L.. 
Ed. 1647. 

(2) Jurisdiction of set-olf or coun¬ 
terclaim for less than jurisdlctlonal 
amount see supra S 66. 

Xnterveation proceedliig‘8 may be 
mai n tai n ed as ancillary under juris¬ 
diction aiready subsisting^, even 
though the court would be without 
jurisdiction to entertain an Independ- 
ent suit brought by the intervener. 
U.S.—^Bouse v. Letcher, Kan., 15 S. 

Ct. 266, 156 U.S. 47, 39 L.Bd. 341. 
Ark.—^Board of Directors of St. Fran¬ 
cis Levee Dlst. v. Raney, 76 S.W.2d 
311, 190 Ark. 75. 

MIss.—Shoemahe v. Pederal Credit 
Co., 191 So. 61, tollowed in 191 So. 
64. 

15 aJ: p S12 note 91 [a]. 

Power to siefDii aanofllary injunotloiL 
A court wUyiL' is without origlnal 
Jurisdiction of «oits for injunctions 


xnay, In an original actlon in QUo 
warranto to determine the right of 
rlval courts of supervlsors to exer- 
cise offlcial functlons, grrant an an¬ 
cillary injunction to protect those 
havlngr the prima facie rlgrht from 
interference by other claimants dur* 
insr the pendency of such actlon.— 
State V. Cuyahoga County, 71 N.H. 
717, 70 Ohlo St. 341. 

21. Ind.—^Bumside v. Ennis, 43 Ind. 
411. 

16 C.J. p 811 note 87. 

Jurisdiction as continuing untll final 
dispositlon of cause see infra S 94. 

22. N.T.—^Marcus v. Aufses, 94, N. 
T.S. 397. 

23. La.—Gay v. Eaton, 27 La~A.nn. 
166. 

N.Y.—^Matter of Ferguson, 9 Johns. 
239. 

24. lowa.—Mally v. Mally, 31 lowa 
60. 

25. N.T.—Bartlett v. Spicer, 76 N.T. 
528, affirming 12 Hun 398—^Marcus 
V. Aufses. 94 N.T.S. 397. 

“A oomplete ohaage in. the oharao- 
ter of an actlon, conVerting it from a 
legal into an equitable one, cannot 
be regarded as a mere incident.*’— 
Marcus v. Aufses, 94 N.T.S. 397, 399. 

29 . N.T.—^Bartlett v. Splcef, 75 N. 

T. 528, affirming 12 Hun 398. 
Enjoining proceedings in another 
court see Infi-a S 498. 

**The court of this state having Ju¬ 
risdiction of the case to which an¬ 
other actlon is ancillary, has exclu¬ 
si ve jurisdiction of the ancillary pro- 
ceeding.**—^Fielder v. Parker, Tex. 
Civ.App,. 119 S.W.2d 1089, 1093. 

27- Ala.—^Eidson v, McDaniel, 114 
So. 204, 216 Ala. 610. 
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Colo.—West V. Duncan, 210 P. 699, 
72 Colo. 253. 

Fla.—Jax loe & Cold Storage Co. v. 
South Florida Farms Co., 109 So. 
212, 91 Fla. 593, 48 A.L.R. 957, fol- 
lowed in Central Farmers’ Trust 
Co. V. Davis, 132 So. 695, 101 Fla. 
832. 

Kan.—Patterson v. Imperlal Wlndow 
Glass Co., 137 P. 966, 91 Kan. 201. 
15 C.J. p 813 note 98. 

2a Fla.—State ex rei. Dillman v. 
Tedder, 166 So. 690, 123 Fla. 188— 
Ray v. Williams, 4$ So. 168, 55 Fla 
723. 

29. Ala—^Eldson v. McDaniel, 114 
So. 204, 216'Ala 610. 

30. Colo.—^West V. Duncan, 210 P. 
699, 72 Colo. 258. 

N.T.—People v. Jakira, 198 N.T.S. 
306, 118 Misc. 303. 

31. Md.—Tsaraclis v. Characklis, 3 
A.2d 725. 

Or.—^Bestel v. Bestel, 53 P.2d 625, 
163 Or. 100. 

32. N.J.—In re New Jersey State 
Bar Ass’n, 162 A. 99, 111 N.J.Eq. 
234, reversed on other grounds 164 
A. 1, 112 N.J.EQ. 236. 

Investigation of “ambulanoe chas- 

ing** held within Jurisdiction of 
court.—State v. Circuit Court of Mil- 
waukee County. Branch No. 1. 214 
N.W. 896, 193 Wis. 182. 

33. Ky.—Capps v. Gore, 21 S.W.2d 
266, 231 Ky. 186. 

N.J.—^Petition of New Jersey Staie 
Bar Ass’n. 166 A. 816, 112 N.J.EQ. 
606, reversed on other grounds In 
re New Jersey State Bar Ass»n, 168 
A. 794. 114 N.J.Eq. 261. 
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gaged in the discharge of its lawful functions, has I in its presence,** and may apprehend and punish an 
the authority to preserve order, decenqr, and silence 1 offender wfao interferes with its proceedings.®® 

F. BXBRCISE OF JURISDICTION 


§ 89. Mode of Exercise in General 

In the absence of speclal statutory directions as to 
the mode of exercise of Jurisdictfon, it ma/ be exercised 
according to the rules of common law, or In the mode 
prescrlbed by the court,, exercising sound discretion or 
conforming to the spirit of the constitution or code. The 
attainment of Justice Is the courts’ fundamental alm. 

The jurisdiction of a court must be exercised in 
the mode prescribed by the law of the Iand.86 The 
legislature has the power to regulate the manner or 
to fix the conditions under which the jurisdiction 
may be exercised,^ 7 even though the constitution 
gives a court exclusive jurisdiction in certain cas- 
es.38 

The protective features of statutes expressly pre- 
scribing the mode in which jurisdiction may be ex¬ 
ercised must be substantially complied with;^® but 
ili the absence of special statutory directions as to 
the mode of exercise, jurisdiction may be exercised 
according to the rules of the common law,^<* or in- 
fonnally,^^ or in the mode prescribed by the court, 
exercising sound discretion,^2 qj. conforming to the 
spirit of the constitution or code.^3 


The making of rules of practice and procedure is 
discussed in §§ 170-180 infra. 

The attainment of justice is the fundamental aim 
of the courts in the absence of statutory inhibi- 
tion, they may take such steps, regarding matters 
properly before them, as will promote the adminis- 
tration of justice,^nd in exercising jurisdiction 
they should not permit irrelevant and immaterial 
matters to obstruet, delay, or defeat its administra- 
tion.^^ 

Statutory jurisdiction. Special statutory jurisdic¬ 
tion can be exercised only as the statute directs.47 
However, unless a contrary intention clearly ap- 
pears in the statute conferring jurisdiction, where 
jurisdiction over a new subject is conferred oa a 
coui^ of general jurisdiction the. jurisdiction con- 
ferred is to be exercised by it as such a court, with 
the powers incident to its general jurisdiction so far 
as applicable to the new subject, and not as a tri¬ 
bunal of inferior jurisdiction created by statute, or 
by its justices as commissioners appointed by the 


34. Ala.—^Ex parte Birmlngham, 88 
So. 13, 184 Ala. 609. 69 L.H.A. 572. 

16 C.J. p 813 note 99. 

35. CaL—^People v. Tumer, 1 Cal. 
152. 

Ind.—Redman v. State, 28 Ind. 206. 
Power to punlflh for contempt as 
being inherent see Contempt § 43. 

36. Del.—Stldham v. Brooks, 6 A.2d 
622. 

OMo.—Cummins v. ICinslngrer, 29 
•Ohio N.P.,N.S., 84. 

Obsexvaaoe of statutes 
“The duty of the courts Is to ob- 
serve statutory provlsions. It does 
not Ile with them to arbltrarily dls- 
obey them.”—Dodd v. State, 201 S.W. 
1014, 1018, 83 Tex.Cr. 160. 

"Arbltxaxy powes does not abide 
with the courts of Oklahoma.”—Rose 
V. Amold, 82 P.2d 293, 183 Okl. 
286—Lattimore v. Vernor, 288 P. 46*8, 
142 Okl. 105. 

What oonstitntes ezexolse of JnxlB- 
dlctloiL 

(1) “The court exercises its Juris¬ 
diction by deciding all questions of 
law and determlning all issues of 
fact which the pleadings and evl- 
dence present for ita determlnation, 
and by grantlng or denying in whole 
or in part proper and approprlate re- 
llet”—Board of Trustees of Pire- 
men’8 Rellef and Pension Fund of 
City of Marietta v. Brooks, 67 P.2d 4, 
6, 179 OkL 600. 


(2) Jurisdiction and exercise of 
Jurisdiction dlstlnguished see supra 8 
26. 

37- Ind,—^De Lange v. Cones. 19 N. 
R2d 860. 

Tex.—Campbell v, Wllson, 6 Tex. 
379—Stewart v. Moore. Com.App., 
291 S.W. 886. 


38. Wash.—Daniel v, Daniel, 198 P. 

728, 116 Wash. 82. 

15 C.J. p 816 note 19. 


39. Miss.—^Prudential 
Gleason, 187 So. 229. 

Ins. 

Co, 

V. 

40. Miss.—^Prudential 

Ins. 

Co. 

V. 


Gleason, suprsu 

Neb.—State v. Knudtsen, 236 N.W. 
696, 121 Neb. 270—Smiley v. 

Sampson, 1 Neb. 66. 

41. Neb.—State v. Knudtsen, 236 N. 
W. 696, 121 Neb. 270—Smiley v. 
Sampson, 1 Neb. 56. 

43. Wash.—State v. Superior Court 
for Yaklma County, 186 P. 628, 
108 Wash. 636. 

43. Idaho.—Maloney v. Zipf, 237 P. 
632, 41 Idaho '30. 

Wash.—Daniel v. Daniel, 198 P. MS, 
116 Wash, 82. 

44- Va.—^American-IiaFrance & Poa- 
mlte Industries v. Arlington Coun¬ 
ty, 192 S.B. 758, 763, 169 Va. 1. 
ULheral oonstmetloa. 

“We must llberally construe each 
law. each ground of logic and rea- 
son, to attain . . . , CJustice].”— 


Amerlcan-LaFrance & Foamite In¬ 
dustries V. Arlington County, supra, 
^‘l^egal Jnstioe” 

“It is not the function of a court 
to do Justice but to do legal Jus¬ 
tice.”—Sir R. Ropner & Co. v. Em- 
mons Coal Mining Corporation, D.C. 
Pa.. 17 P.2d 386, 388, afflrmed, D.a, 
81 P.2d 948 (flrst case), and, C.C.A., 
Emmons Coal Mining Corp. v. Sir 
R. Ropner. & Co., 81 F.2d 948 (sec- 
ond case), certiorari denled 50 S.Ct. 
31, 280 U.S. 577, 74 L.Ed. 628. 

46. Pa.—^Appeal of City of Brie, 
147 A. 68, 297 Pa. 260. 

48. Tex.—^Matthews v. Looney, Civ. 
App., 100 S.W.2d 1061, reversed on 
other grounds, Com.App., 123 S. 
W.2d 871. 

47, Ohio.—Cummins v. Klnsinger, 29 
Ohlo N.P.pN.S., 34. 

15 C.J. p 815 note 20. 

Authority glveu hy private aot 

If authority is given In a particu- 
lar case by a private leglslative act, 
the court will not deviate from the 
letter thereef, or make orders found- 
ed partly on such express speclflc 
authority and partly on its orlginal 
jurisdiction.—^Wllliamson v. Ball, N. 
T., 8 How. 566, 12 L.Bd. 1200—Wil- 
liamson v. New York Irish Presb. 
Cong., N.Y., 8 How. 666, 12 L.Ed. 
1200—Williamson v. Berry, N.Y.^ 8 
How. 495, 12 L..Ed. 1170. 
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§ 90 

legislature and a statute authorizing the exercise 
of a power upon certain conditions in a statutory 
proceeding does not operate as a general limitation 
on the exercise of such'power granted by another 
statute or under common-law principies.^® 

§ 90. Discretion of Court 

As a general rule» the courts must exerclsdf In mat- 
ters propeply before them, the Jurisdiction conferred upon 
them; but Jurisdiction may be refused where there are 
Qood reasons against assuming It, as where reasons of 
publlo pollcy are opposed, or the court is not In a posl- 
tion to do complete Justlce. 

As a general rule, the courts must exercise, in 
matters properly before them, the jurisdiction which 
has been conferred upon them.^o However, juris¬ 
diction need not necessarily be exercised in all cases 
where the right to exercise it exists.^i 

Where it is within the discretion of a particular 
court whether it will take jurisdiction of a cause, 
the question is one of fact to be determined by such 
court,52 and jurisdiction may be assumed or re- 
tained when no valid reason for refusing it is 
shown,5® especially where there are also good rea¬ 


sons for its assumption or retention.®^ On the oth- 
er hand, jurisdiction may be refused in the absence 
of sufficient reasons for assuming it.®® A court 
which is not in a condition or position to do com¬ 
plete justice in the case may and should decline to 
entertain jurisdiction.®® Jurisdiction may also be 
refused where there are reasons of public policy 
against entertaining the action;®^ where the as¬ 
sumption of jurisdiction would resuit in aiding a 
fraud;®® where, as appears in § 77 supra, the ac- 
tion is between nonresidents, or where it is between 
a resident, subrogated to the rights of a nonresi- 
dent, and a nonresident ,*®® where the matter arises 
in another state whose courts have ample power to 
deal therewith;®® where the suit is against a for- 
eign Corporation or its stockholders,®! or in favor 
of such stockholders where there is an objection 
to the jurisdiction in a cause before a supreme court 
by stipulation, although the court might otherwise 
proceed;52 where it is foreseen with certainty that 
the petitioner will not be aided;®^ or where the 
same questions are before another tribunal, and the 
court^s decision of these questions would be nuga- 
tory,®® although the fact that the same questions of 


48 , xT.S.—^Mudd v. Perry, C.C.A.Okl., 
25 P.2d 86, 87, citlng Corpiui Jti- 
zls. 

N.M.—^In re Sheley*s Estate, 298 P. 
942, 946, 35 N.M. 358, quoting 
Ck>rpiis Juris. 

N.Y.—In re Canal St-, etc., 12 N.Y. 
406. 

49. Wyo.—^Urbach v. TJrbach, 73 P. 
2d 953, 62 Wyo. 207. 113 A.L..R. 
889. 

sa U,S.—^^tna Casualty & Surety 
Co. V. Quarles, C.aA.,S,C.. 92 F.2d 
321—Southern Califomia Tele- 
phone Co. v. Hopklns, C.C.A.,C€l 1., 
13 P.2d 814, certiorari granted 
Hopkins V. Southern Callfornia 
Tei. Co., 47 S.Ct. 242, 273 U.S. 686, 
71 Ij.Ed. 839, afflrmed 48 S.Ct. 180, 
276 U.S. 393, 72 L.Ed. 329. 

Ind.—State v. Killigrew, 174 N.E. 808, 
202 Ind, 397. 74 A.L..R. 631. 

Tex.—Stewart v. Moore, Com-App., 
291 S.W. 886. 

15 C.J. p 731 note 67, p 816 note 31. 

‘*Courts are primarily established 
to decide the disputes of ali suitors 
over whom they have jurisdiction, 
and some reason must be shown for 
their abdication.”—^The Falco, C.C.A. 
N.Y.. 20 F,2d 362, 364, afflrming, D.C., 
15 P.2d 604. 

“The appropriate and proper func- 
tion of courts is to hear causes that 
the Citizen of the State may see prop¬ 
er to institute, and there are but 
few cases in which they can exer- 
oise a discretion to refuse to hear 
them.”—State ex reL Landis v. S. 
H. K;ressfc& Co., 165 So. 823, 823, 
116 Pia. 189. 


Souhtfol questlonji of law must 
be resolved by the courts, and not re- 
ferred to the legislature.—^Breedlove 
V. Tumer, 9 Mart, La-. 353. 

Powers delegated hy statuto to the 
courts should not be considered dis- 
cretionary unless such intentlon 
clearly appears in the statute.—^Peo- 
ple v. De Henna, 2 N.Y.S.2d 694, 166 
Misc. 582. 

51. Ariz.—Van Denburgh v. Tung- 
sten Heef Mines Co., 63 P.2d 647, 
48 Arlz. 640. 

Cal.—Keck v. Superior Court in and 
for Los Angeles County, 298 P. 
128, 109 Cal.App. 251. 

Mo.—^Ex parte Gounis, 268 S.W. 988, 
304 Mo. 428. 

52. N.H.—Driscoll v, Portsmouth, 
etc., H. Co., 61 A. 898, 71 N.H. 
619. 

53. Mass.—^Bethelehem Pabricators 
V. H. D. Watts Co., 190 N.E. 828, 
286 Mass. 556, 93 A.L.R. 1124. 

15 C.J. p 816 note 33. 

54. Ky.—Schalfer v. Coorsen, 10 Ky. 
Ir. 634. 

15 aJ. p 816 note 34. 

5& N.Y.—^Dickinson v. Powers, 126 
N.Y.S. 949, 140 App.Dlv. 106. 

15 C.J. p 816 note 41. 

59. N.H.—Jackson & Sons v. Lum- 
bermen's Mut. Casualty Co., 168 
A. 895, 86 N.H 341. 

N.Y.—^In re Collins* Estate, 284 
N.Y.S. 692, 157 Misc. 790—^People 
. V. Blackman, 1 Den. 632., 

16 aJ. p 816 note 40. 

57- Wis.—Chicago, M., St. P. & P. 

I Ry- Co. V. .Wolfl’226 N.W. 297, 199 
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Wis. 278—State v. Gehrz, 194 N.W. 
418, 181 Wis. 238. 

16 C.J. p 816 note 48. 

58. Ala.—Sessoms Grocery Co. v. 
International Sugar Peed Co., 66 

So. 479, 188 Ala. 232. 

Wis.—Chicago, M., St. P. & P. Ry. 
Co. V. Wolf, 226 N.W. 297, 199 
Wis. 278. 

59. U.S.—U. S. Merchants* & Shlp- 
pers’ Ins. Co. v. A/S Den Norske 
Afrlka Og Australie Line, C.CAl. 
N.Y., 66 P.2d 392, afflrming, D.C., 
The Trlcolor, 1 P.Supp. 934. 

60. N.Y.—^Alger v. Alger, 31 Hun 
471—^Delaware, etc., R. Co. v. New 
York, etc., R. Co., 83 N.Y.S. 1081, 
12 Misc. 230. 

91, Mass.—^Post V. Toledo, etc., R. 
Co., 11 N.B. 640. 144 Mass. 341, 59 
Am.R. 86. 

16 C.J. p 817 note 46. 

92. Mass.—^Eimball v. St. Louis, 
etc., R. Co., 31 N.E. 697, 157 Mass. 
7, 34 Am.S.R. 260. 

83. Minn.—^Rathbun v. Moody, 4 
Mlnn. 364. 

94. Blght to dxlveT’8 Uoexise 

Superior court, although having Ju¬ 
risdiction to try automobile driver*s 
right to license, was not reguired to 
heax case, where evldence before 
commissloner compelled concluslon 
that drlver was Incompetent.—^Keck 
v. Superior Court in and for Los 
Angeles County, 293 P. 128, 109 Cal. 
App. 251, ^ 

96. U.S.—New York & N. E. R. Co. 

, Y. Woodruffl, C.C.Conn., 42 F. 468. 



C0T7RT8 


21 O.J.S. 

law have arisen in a case pending in the supreme 
court of the United States will not cause a state 
court to decline to act or to delay its decision of 
a similar case until the supreme court has made its 
decision.®® A court should not refrain from exer- 
cising its power merely because of fear that the 
power may be misused in other instances,®*^ or be¬ 
cause it is not foreseen with certainty that the out- 
come will help plaintiff.®® 

Convenience has been said not to be a considera- 
tion in any case when the performance of a manda- 
tory judicial function is involved;®® and the princi- 
ple of forum non conveniens is to be applied with 
caution.*^® The mere fact that the convenience of 
the parties will best be served by relegating them to 
another tribunal does not preclude assumption or re- 
tention of jurisdiction;^! ^nd it has been held that 
a court cannot refuse jurisdiction because rights 
might be more conveniently and completely deter- 
mined in another forum but a law court may re¬ 
fuse to exercise its equitable powers where relief 


§ 91 

in equity would be more convenient and effectual.'^* 

Discretion not arhitrary. It has been declared 
that when a court is given discretion in the exer¬ 
cise of a power, a judicial, and not an arhitrary or 
even a moral, discretion is implied.'^^ 

Nonjudicial mthority, A court may refuse to 
exercise nonjudicial authority, such as to appoint a 
health commissioner, conferred upon it by statute 

§ 91. Territorial Limits 

Courts of a state are restrlcted In the exercise of their 
authority to the limits of the state; and a court created 
wlthln and for a particular territory wlthin the state is 
Ilmlted In its Jurisdiction to such territory. 

Courts derive their authority from the sovereign 
power of the state, and are restricted in its exer¬ 
cise to the circumscribed limits of the state,'^® and 
beyond such limits their writs and processes, or at- 
tempts to exercise authority generally, are without 
force.*^*^ In the absence of a constitutional or stat- 


Proceedlngs before liidnstrlal com- 
mlssloner 

County court will refuse Juriadic- 
tlon in actlon to recover prevail- 
Ing rate of wage under state con- 
tract, where flnding of Industrlal 
commissioner as to prevalling rate 
was annulled by appellate dlvislon 
and rehearing ordered.—Ralnville v. 
Kell, 206 N.T.S. 867, 148 Misc. 795. 

>68. Pa.—^Windolph v. Adams Ex¬ 
press Co., 48 Pa.Super. 304. 

16 C.J. p 916 note 83, 

67. N.T.—Bergelt v. Roberts, 268 
N.T.S. 906, 144 Misc. 832, affirmed 
268 N.T.S. 1086 <lst case), 236 App, 
Div. 777, motion denied 258 N.T.S. 
1086 (2nd case), 236 App.Div. 794. 

68. U.S.—Geneva Fumiture Mfg. Co. 
V. S. Karpen & Bros., 111., 238 U.S. 
264. 35 S.Ct. 788, 69 L.Ed. 1295— 
In re Great Lalces Transit Corpora¬ 
tion, C.C.A.Ohio, 63 F.2d 849, af- 
flrmlng, D.C., 53 F.2d 1022. 

69. N.T.—In re Reilly*s Estate, 300 
N.T.S. 1286, 165 Misc. 214. 

70. Mass.—Pinson v. Potter, 10 N. 
E.2d 136—Lydia E. Plnkham Medi¬ 
cine Co. V. Gove, 9 N.E.2d 673. 

71. N.T.—McMahon v. National City 
Bank of New York, 264 N.T.S. 
279, 142 Misc. 268. 

Va. Vt.—Kimball v. Neal, 44 Vt. 
667. 

73. Del.—Industrial Trust Co. v. 
Miller. 170 A. 923, 6 W.W.Harr. 
554. 

74b Arlz.—^Redewill v. Superior 
Court of Maricopa County, 29 P. 
2d 476, 478, 43 Ariz. 68. 

Tert of dlsoretioiL 

“One of the Principal tests, if not 
the vital one, of that discretion, is 


the purpose for which the power 
was conferred.”—^Redewill v. Supe¬ 
rior Court of Maricopa County, su¬ 
pra. 

75. Ohio.—In re Health Comrs., 6 
Ohio Dec. (Reprint) 1174, 11 Am. 
L.Rec. 651, 

76. U.S.—Rosso V. Freeman, D.C. 
Mass., 30 F.2d 826. 

Cal.—^Rex, Inc. v. Superior Court in 
and for Los Angeles County, App., 
93 P.2d 182, followed m Haskell v. 
Superior Court in and for Los 
Angeles County, App., 93 P.2d 183 
and Lauder v. Superior Court in 
and for Los Angeles County, App., 
93 P.2d 188. 

Conn.—Frick v. Hartford Life Ins. 

Co., 119 A. 229, 98 Conn. 261. 

Del.—^Webb Packing Co. v. Harmon, 
Super., 193 A. 596. 

Ga.—Peeples v. Mullins, 168 S.B. 786, 
176 Ga. 743—^Irons v. American 
Nat. Bank. 166 S.B. 741, 176 Ga. 
55 g—Irons v. American Nat. Bank, 
166 S.E. 738, 176 Ga. 662—Ford v. 
Southern Ry. Co., 126 S.B. 479, 33 
Ga.App. 24. 

111.—Oakman v. Small, 118 N.B. 776, 
282 111. 360. 

Md.—Reliance Life Ins. Co. of Pitts- 
burgh, Pa. v. Bennington, 121 A. 
369, 142 Md. 890—^Expressmen's 

Mut. Ben. Ass’n v. Hurlock, 46 A. 
957, 91 Md. 595. 

Mich.—Stewart v. Eaton, 283 N.W. 

651, 287 Mich. 466, 120 A.L.R. 1364. 
Mo.—^Wagoner v. Wagoner, 229 S.W. 
1064, 287 Mo. 567. 

N.T.—Gilbert v. Bumstine, 174 N.B. 
706, 265 N.T. 348, 78 A.L.R. 1463, 
reversing 241 N.T.S. 64, 229 App. 
Div. 170, which affirmed 237 N.T.S. 
171, 136 Misc. 305—^Hodgens v. Co- 
lumbia Trust Co., 171 N.T.S. 236, 
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103 Misc. 416, reversed on other 
grrounds 173 N.T.S. 304, 186 App. 
Div. 666. 

Okl.—Stuart v. Mayberry, 231 P. 491, 
105 OkL 13. 

Pa.—Giampalo v. Taylor, 6 A.2d 499, 
335 Pa. 121. 

S.C.—Scheper v. Scheper, 118 S.B. 
178, 125 S.C. 89. 

Tenn.—Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 A.L.I^ 
380. 

Tex.—Hicks v. Sias, Civ.App., 102 S. 

W.2d 460, error refnsed. 

16 C.J. p 817 note 60. 

Beason for znle 

“To allow a state extraterritorial 
Jurisdiction would be to take from 
the Jurisdiction of a sovereign sis- 
ter state and the States are equal— 
each is sovereign, save for the re- 
served powers of the United States 
under the Constitution.”—^In re C. A. 
Taylor Logging & Lumber Co., D.C. 
Wash., 28 F.2d 526, 629. 

A court caamot deoree the ahate- 
ment of a uulsanoe entirely outside 
of the limits of the state, although 
it has acquired Jurisdiction of the 
person of defendant.—Columbia Riv¬ 
er Packers’ Assoc. v. McGrowan, 
Wash., 219 F. 366, 134 C.C.A. 461. af¬ 
firmed 38 S.Ct. 129, 246 U.S. 362, 62 
L.Ed. 342. 

77. Fla.—Phillips v. State, 77 So. 
665, 76 Fla. 93. 

Mich.—Stewart v. Eaton, 288 N.W. 

661, 287 Mich. 466, 120 a!l.R. 1364'. 
Okl.—Stuart v. Mayberry, 281 P. 
491, 106 Okl. 13. 

Pa.—Giampolo v. Taylor, 6 A.2d 499; 
335 Pa. 121. 

Tenn.—^Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 A.L.R. 
884). 
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§ 91 

jutory provision for extraterritorial jurisdiction,^^ 
, a court created within and for a particular territory 
‘within the state is Hmited in its jurisdiction to such 
"territory.^® 

Courts cannot by their judgments br mandates af- 
fect property outside their territoriai jurisdiction 
but a person whose domicile is within the courfs 
jurisdiction may bring suit to recover the proceeds 
of foreign land;®^ and where an assignee having 
proceeds of land both within and without the state 
is within the jurisdiction of the court, it may direct 
a distribution of the foreign fund.*® 

The effect, if any, of original process outside the 
territoriai jurisdiction of the court is considered in 
§ 83 supra, and the jurisdiction of probate and like 
courts over property outside their territoriai juris¬ 
diction in § 303 infra. The territoriai limits within 
which courts of equity may exercise their jurisdic¬ 
tion, and their powers over property outside their 
territoriai jurisdiction, including, among other 


things, their jurisdiction of suits to compel, cancel, 
or reform a conveyance, or to enforce or rescind a 
sales contract, covering land outside their territoriai 
jurisdiction, are considered in the CJ.S. title Equity 
§§ 79-83, also 15 CJ. p 818 note 71-p 820 note 2, 
p 820 note 7-p 821 note 22, and 21 CJ. p 149 note 
44-p 153 note 93. 

Effect of matters of venue, Statutes relating to 
venue, which has been distinguished from jurisdic¬ 
tion supra § 15, serve merely to fix the proper place 
of trial within the state of a cause of action there 
arising, and do not affect the jurisdiction of the 
court.®® 

Where the circuit court of a judicial circuit, and 
not that of the county, is made the constitutional 
entity, the assumption of jurisdiction by the circuit 
court of one county of a cause whose proper venue 
is in another county of the same circuit is an irregi- 
ularity, but not without jurisdiction.®4 


Sffect of eoxultr 

(1) A court having the parties 
before it has jurisdiction to enter a 
Judgment which may be enforced on 
the grounds of comity In any other 
jurisdiction, even though the court 
.lacks the power to enforce the judg¬ 
ment extraterritorially.—^Frick v. 
Hartford Life Ins. Co., 119 A 229, 98 
Conn. 251. 

(2) General rules of comity see 
infra S 545. 

78- Ariz.—Funk v. Fillman, 36 P.2d 

574, 44 Ariz. 263. 

Cal.—^People v. Denault, 253 P. 161, 

81 CaLApp. 1 . 

Parttenlar provisloiis 

( 1 ) The leglslature under the pow- 
•er conferred upon it by the constl- 
tution to add to the jurisdiction of 
the courts may modify the common- 
law rule that no court can have its 
process executed beyond its terri¬ 
toriai jurisdiction.—^Vlrglnla-Carollna 
Chemical Corporation v. Smith, 164 
,So, 717, 121 Pia. 720—^Beard v, Vlser, 
97 So. 718, 86 Fla. 265. 

( 2 ) Local courts may have au- 
thority vested in them to issue linal 
process beyond the limita of their 
original Jurisdiction to aid In en- 
forclng their Judgments.—Covill v. 
Phy, 26 IlL 482—.People v. Barr, 22 
IlL 241. 

(3) Under a statute authorlzlng 
distrlct courts **to estahlish water 
conservatlon districta which may 
be entirely within or partly within 
and partly without the judicial dls- 
trict in which said court is located,** 
a distrlct court has jurisdiction to 
create a conservatlon distrlct eztend -1 


Ing Into another judicial distrlct— 
People ex reL Rogers v. Letford, 79 
P.2d 274, 102 Colo. 284. 

79- Ariz.—Funk v. Fillman. 36 P.2d 
574, 44 Ariz. 263'. 

CaL—^People v. Denault, 253 P. 161, 
81 CaLApp. 1 . 

Del,—^Dlsceunt & Credit Corporation 
V. Ehrlich, 187 A 591, 7 W.W. 
Harr. 661. 

I Fla.—^Phillips v. State, 77 So. 665, 

I 76 Fla. 93. 

Mass.—Holt V. Holt, 149 N.B. 40, 268 
Masau 411. 

Mo.—Stato V. Buckner, 284 S.W. 661, 
291 Mo. 320—State ex rei. Gardner 
V. Hali, 221 S.W. 708, 282 Mo. 
426. 

XJtah.—^Mathison v. Poultry & Stock 
Mlnerals Mining Co., 38 P.2d 741, 
86 Utah 74. 

Va.—Jordan v. Town of South Bos¬ 
ton, 122 S.E. 265, 13S Va. 838. 

W.Va.—Click v. Click, 127 S.B. 194, 
98 W.Va. 419. 

15 C.J, p 817 note 61. 

Conunon pleas "oouxts’’ of Ohlo 
“are not migratory and cannot be 
moved about the state,” while com- 
mon pleas “Judges” are migratory 
and can be 90 moved.—State of Ohio 
ex rei. Stahl v. Webster, 30 Ohio 
N.P.,N.S., 436, 438. 

Blghts over portion of CKOf of Mex- 
loo 

Circuit court of Taylor county, 
Florida, held to have jurisdiction to 
enforce sovereign rlghts of state over 
portion of Gulf of Mexioo within 
boundaries of such county.—^Lips- 
comb V. EZaloroukas, 138 So. 107, 101 
Fla, 1137—Lipscomb v. Gialourakls, 
138 So. 104> 101 Fla. 1130. 


80- 111.—Oakman v. Small, 118 N.B. 
775, 282 111. 860. 

Or.—Title Ins. & Trust Co. v. North¬ 
western Long-Distance Telephone 
Co., 173 P. 261, 88 Or. 666 . 

Tenn.—^Dlckson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 AL.R 
380. 

Utah.—Mathlson v. Poultry & Stock 
Mlnerals Mining Co., 38 P.2d 741, 
85 Utah 74. 

Jurisdiction of the res or property as 
element of jurisdiction see supra 
S 48. 

“The Leglslature of one state has 
no Power to confer Jurisdiction over 
property situated in another state.” 
—^De Tray v. Hardgrrove, Tex.Com.* 
App., 62 S.W.2d 239, 240, afflrmlng 
Hardgrove v. De Tray, Civ.App., 34 
S.W.2d 879. 

Bnforeement of Uea 
A court wlth limited powers can¬ 
not enforce a lien on property not 
within the territoriai limits of its 
jurisdiction.—^Fisher v. Murdock, 1 
Handy 644, 12 Ohio Dec. (Reprint) 
280. 

81. La.—^Edwards v. Ballard, 14 Ia. 
Ann. 362. 

Pa—^Kessler v. Kessler, 3 PaCo. 522. 

88 . Pa.—Mosa» Estate, 21 A 206, 188 
Pa 646. 

83. N.T.—Railroad Co-op, Building 
& Loan Ass’n v. Cocks, 290 N.T.S. 
611, 248 App.Div. 906—Railroad 
Federal Savings & Loan Ass'n v. 
Rosemont Holding Corporation, 
290 N.Y.S. 609, 248 App.Dlv, 909. 

67 C.J. p 12 notes 18-20, 

84h S.D,—Lytie v. Smith, 211 N.W. 
450. 60 S.D. 637. 
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COUBTS 

G. LOSS OB DIVESTITTJEB OF JUEISDICTION 


§ 93 


§ 92. In General 

Jurisdiction of a court when onca conferred may be 
taken away oniy by express words, or by necessary fm- 
pllcatlon from the terms, of the statute relled on to 
wrthdraw Jurisdiction. 

Where jurisdiction is conferred in all cases, soihe 
special or particular law is necessary to exclude it 
in any particular case.*® While jurisdiction may be 
divested by a repeal of the statute which conferred 
jurisdiction,*® in general jurisdiction once confer¬ 
red is taken away only by express negative words 
or by irresistible implication from the terms of the 
statute;**^ but legislation conferring exclusive ju¬ 
risdiction in certain cases on one court will by im¬ 
plication oust the jurisdiction of another court, 
which theretofore had concurrent jurisdiction in 
such cases.** 

Questions as to proceedings after decision that 
no jurisdiction exists are considered infra § 118, 
and as to reacquisition of jurisdiction by consent of 
parties after divestiture supra § 85. Questions as 
to the loss or divestiture of jurisdiction of federal 
courts are considered in the C.J.S. title Federal 
Courts § 26, also 25 C.J. p 717 note 7-p 718 note 
21; of justices of the peace in civil proceedings, in 
the C.J.S. title Justices of the Peace § 43, also 35 C. 
J. p 538 note 89-p 541 note 40; and of courts in 
criminal prosecutions, in the C.J!S. title Criminal 


Law §§ 165-172, also 16 C.J. p 181 note 71-p 183 
note 94. 

Defective pleading, Where the court has juris¬ 
diction of the subject matter and parties, its juris¬ 
diction is not defeated because the declaration or 
bili is insufScient.** Questions as to the effect of 
pleadings in respect of the right to assume juris¬ 
diction are considered supra § 33. 

Agreement or consent Parties may not by con¬ 
sent deprive a court of jurisdiction which is confer¬ 
red on it by statute.** A contractual provision for 
submission to the jurisdiction of foreign courts does 
not necessarily prevent an action in the court of the 
state having jurisdiction of the parties and the sub¬ 
ject matter.*! 

Limitation as to time. Jurisdiction conferred for 
a limited period of time will not continue in force 
after the expiration of such period,** nor will any 
power exist thereafter to review or modify a judg- 
ment pronounced prior thereto.** 

§ 93. Events Happening after Jurisdiction 
Acquired 

In generat Jurisdiction once acquired Is not lost or 
divested by subsequent events. 

As ageneral rule, jurisdiction once acquired is not 
defeated by subsequent events,*^ even though they 


85. Mass.—CommonweaJth v. White, 
8 Plck. 463—^Boone v. Poindexter, 
20 Miss. 640. 

88, Mo.—^Davldson v. Schmldt, 124 
S.W. 552, 146 Mo.App. 358. 

87. Ala,—Gould v. Hayes, 19 Ala, 
438. 

15 C.J. p 822 note 63. 

Srnsts 

Act of June 26, 1931, P.L. p 1384, 
which extended the Jurisdiction of 
orphan'8 court to matters affectlng 
trustees of trusts, inter vivos did not 
tahe away Jurisdiction of courts of 
common pleas in that regrard.—In re 
Breyei^s Bstate, 19 Pa,Dist. & Co. 
265. 

88. D,C.—Gassenhelmer v. District 
of Columbisi, 6 App. 108. 

39. 111.—Marabia v. Mary Thomp¬ 
son Hospital of Chlcaao for Wo- 
men and Children, 140 N.B. 836, 309 
111. 147, reverslng 224 111.App. 867, 
Vt—^International Paper Co. v. Bel- 
lows Falis Canal Co., 100 A. 684, 
91 Vt. 350. 

8a Mlch.—Goldherg v. Trustees of 
Blmwood Cemetery, 276 N.W. 668, 
281 Mich. 647. 

81. N.Y.—^Bngel v. Shubert Theatrl- 


cal Co., 151 N.T.S. 693, 166 App. 
Dlv. 394. 

Oontxaot made In state 

In an action against a foreign Cor¬ 
poration on breach of a conti>ct he- 
tween the parties reciting that while 
it was slgned In the city of New 
York it should be considered and 
held to be a contract duly executed 
in Bngland, on motion to vacate a 
summons, it was held that Code Clv. 
Proc. S 1780 subd 1, applied and that 
the New York supreme court had 
Jurisdiction, the contract belng one 
made in New York; the court should 
not permit the parties to deprive it 
of Jurlsdictidn.—Stagg v. Brltlsh 
Controlled Ollflelds, 192 N.Y.S, 696, 
117 Mlsc. 474. 

Action not witbin pzovlslon of oon.. 
tract 

N-T.—Kent v. Universal Pilm Mfg. 
Co., 198 N.Y.S. 838, 200 App.Dlv. 
539. 

92. Tex.—Texas Mexlcan B. Co. v. 
Jarvls, 16 S.W. 1089, 80 Tex. 466. 

93. Tex.—^Texas Mexlcan B. Co. v. 
Jarvls, supra, 

94. U.S.—^Highway Const. Co. v. 
McClelland, C-CA-Mo., 15 F.2d 187, 
denying rehearing 14 F.2d 406, and 
certiorari denled McClelland v. 
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Highway Const. Co., 47 S.Ct. 570, 

. 293 U.S. 765, 71 L.Bd. 881. 

Ala—Wright v. Price, 147 So. 675, 
676, 226 Ala 468, citing Corpus 
Juris—Lassiter v. Wilson, 93 So. 
598, 207 Ala 669, citing Corpns 
Jnxis. 

D.C.—0'Connor v. Bhodes, 79 F.2d 
146, 65 App.D.C. 21, certiorari 

granted 66 S.Ct. 249, 296 U.S. 568. 
80 L.Bd. 401 and U. S. Shipping 
Board Merebant Fleet Corporation 
v. Bhodes, 66 S.Ct. 249, 296 U.S. 
568, 80 L.Bd. 401, afflrmed 56 S.Ct. 
617, 297 U.S. 383, 80 L.Ed. 733. 

Mo.—^Bouse V. Bank of Darllngton, 
41 S.W.2d 159, 161, citing Coxims 
JuriB —^Mann v. Bank of Greenfleld, 
20 S.W.2d 502, 506, 323 Mo. 1000, 
citing Oorpns Jorls. 

Mont.—^In re East Bench Irr. Dlst., 
224 P. 869, 70 Mont. 186. 

N.J.—Goodman v. Goodman, 194 A. 
866, 16 N.J.Misc. 716, citing Coipus 
Jtuia 

N.T.—^Hodgens v. Columbia Tnist 
Co., 171 N.Y.S. 285, 103 Miae. 415, 
reversed on other grounda 173 N. 
T.S. 304, 185 App.Dlv. 655. 

Okl.—^Pine v. Superior Court of 
Seminole County, 89 P.2d 630, 532, 
172 Okl. 70, citing Corpus Juris. . 

Pa—Dunmore School Diroctors' Re- 



§ 93 

are of sudi a character as wouid have prevented ju- 
risdiction from attaching in the first instance. o, 
where jurisdiction of the person or of the res m 
once atuched, it is not defeated by a removal of the 
person or the res beyond the jurisdiction of the 
court9« In order, however, that the rule that juris¬ 
diction continues notwithstanding the subsequent 
event is such as wouid have prevented the acquisition 


21 C.J.S. 

q£ jurisdiction in the first instance may apply, there 
must be an action pending over which the jurisdic¬ 
tion of the court has actually vestedand, although 
a court has assumed jurisdiction of a case, it may be 
shown that the facts existing at the time that ju¬ 
risdiction was assumed were such that the case was 
not within the jurisdiction of the court, and under 
such circumstances it is of course improper for the 
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moval, 8 Pa-Dlst. & Co. 68, 60, 
guotinsr Ootptia Juris. 

Tex.—Cleveland v. Ward, 885 S.W. 
1063. 1070, 116 Tex. 1, citingr Cor¬ 
pus Juris— Isbell V. Kenyon-War- 
ner Dredgingr Co., 261 S.W. 762, 113 
Tex. 628—Boyd v. Mara. Civ.App., 
284 S.W. 703, 704, cltlng Corpus 
Jnxis. 

Wyo .—^Padlock Ranch, Inc. y. Wasn- 
akie Needles Irr. Dist, 61 P-2d 410, 
412, 50 Wyo. 263, citlnff Corpus 
Juris. 

16 CJ. P 823 note 67. 

jurlsdletion not dlvested by 

(1) Stipulation for taking teatl- 
mony before any judge and in any 
county, within judicial district.— 
Gotsch V. Schoenjahn, 207 N.W. 667, 
201 lowa 1317. 

(2) Attempted withdrawal of petl- 
tlon and clalm to estate In admln- 
istratlon proceedlng, without notice 
or approval of court and without 
withdrawal of appearance.—0'Connor 
V. Stanley, C.C.A.Neb., 54 F.2d 20. 

(3) Pact that good defense could 
have been presented.—Hldden v. Ed- 
wards, 286 S.W. 462, 813 Mo. 642. 

(4) Filing cross complaint alleg- 
Ing cause of action not within Juris¬ 
diction.—Johnson v. Greenen, 188 N. 
E. 796. 98 Ind.App. 612. 

(5) Pact that attomey general was 
erroneously made a party.—•'Wenime 
V. First Church of Christ, Scientist 
of Portland, 237 P- 674, 116 Or. 281. 

(6) Paliure of plaintilt to estahlish 
all that he clalmed.—Silverman v- 
Greenberg, Cal., 83 P.2a 293. 

(7) Givlng false teatimony on ma¬ 
teria! * matter.—^In re Hannerkain’s 
Estate, 77 P.2d 814, 61 Arlz. 447. 

(8) Paliure of party to disclose an 
important fact.—In re Hannerkain’B 
Estate, supra. 

ZTew action on same oause 

Court, In absence of fina! disposi- 
tlon of pending cause, has Jurisdic¬ 
tion over defendant therein, notwith- 
standlng new suit has heen flled 
based on same cause of action.— 
Whitaker v. Wright, 129 So. 889, 100 
Pia. 282. 

Suit to oancel mortgage 

The foreclosure of a mortgage 
does not divest Jurisdiction of an ac¬ 
tion to cancel the mortgage.—Morri- 
8on ▼. Cbambers, 103 So. 666, 212 


Ala. 674—^Pair v. Cummlngs, 72 So. 
389, 197 Ala. 389. 

Paliure of pubUo ofllcer to oomply 

wlth duty 

City sollcltor^s fallure to dls- 
charge his duties regarding lllegal 
expendltures by board of education, 
resuiting in adverse Judgrnient, dld 
not destroy courfs jurisdiction.— 
Lynch v. Board of Education of City 
School Dist of City of Lakewood, 
156 N.E. 188, 116 Ohlo St. 361. 

Payment 

Alleged pasrment of note declaxed 
on In plaintltTs complaint did not 
deprive court of Jurisdiction of the 
action and of defendants* complaint 
in set-off, where such payment did 
not include plalntltTs costa already 
accrued.—George A. Pemald & Co. v. 
Manley. 183 A. 247. 99 Vt 421. 

Transfer of pxoperty involved Ia 
suit 

Wlfe made defendant In suit to Im- 
press tnist on property transferred 
to her in fraud of husband*s cred- 
itors was not entitled to transfer 
funds to attomey as fees so as to de- 
feat court^s Jurisdiction over the 
property.—Schmitt v. Lamb, C.C.A, 
Miss„ 48 F.2d 633, reversing, D.C., 
43 P.2d 770, and certiorari granted 
Lamb v. Schmitt, 62 S.Ct. 43, 284 U. 
S. 609, 76 L.Ed. 621, afflrmed 62 S.Ct. 
317, 285 U.S. 222, 76 L.Ed. 720. 

Lapse of time or delay 

(1) While a court wlll not permit 
a case to Ile dormant indehnitely, 
wlth the consent of everybody, and 
then allow it to be used by one 
party agrainst the ohjection of the 
other as a basis for exercising power 
that wouid not otherwise exlst, mere 
unexplalned inactlon for a year and 
a half does not ipso facto destroy the 
power of the court to proceed when 
both parties consent, and, where, aft- 
er the court had declded to appoint 
a receiver for a Street railroad com- 
pany, a plan was agreed to by the 
parties for the operatlon of the prop¬ 
erty under direction of the couft, 
which was In effect a substitute for 
the receivership, which plan was car- 
ried out for a number of years, the 
court did not during such time lose 
Jurisdiction of the case.—City of To- 
ledo V. Toledo Rys. & Light Co., 
Ohio, 259 P. 450, 170 C.C.A- 426. 

(2) Mere passage of time was not 
sufficient to deprive court of Juris- 
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diction over subject matter of its 
original decree grantlng perpetua! 
injunctlon.—^0. S. v. Aluminum Co. 
of America, D.C.Pa., 19 P.Supp. 374. 
Effect of transfer of cause from one 
state court to another see infra 8^ 
617-620. 

95. Ala.—Wright v. Price, 147 So. 
675, 676, 226 Ala. 468, citlng Cor¬ 
pus Juris —Lassiter v. Wilson, 98 
So. 598, 207 Ala. 669, citlng Coiv 

pus Juris. 

pa.—Dunmore School Elrectors’ Re¬ 
moval, S Pa.Dlst. & Co. 68, 60, 
quoting Corpus Juris. 

Tex.—^Boyd v. Mara, Civ.App., 284 S. 

W. 703, 704, citing Corpus Juris. 
16 aX p 824 note 68. 

Appolutment as consul 

Jurisdiction of state court proper- 
ly acqulred was not divested by sub¬ 
sequent appointment of defendant as 
vice consul of a foreign country, not- 
withstanding U.S. Judicial Code § 
256, 28 XT.S.C.A. § 371, vests in fed- 
era! courts exclusive Jurisdiction of 
actions agalnst vice consuis.—^Earle 
V. De Besa, 293 P. 886, 109 Cal.App. 
619—16 C.J. p 824 note 68 Ce]. 

90L CaL—^Marts v. Marts, 69 P.2d 
170, 176, 16 CaLApp.2d 224, quot¬ 
ing Corpus juris. 

Lsl—^W heeler v. Wheeler, 167 So. 191, 
193, 184 La. 689, citlng Corpus 
Juris —Luklanoff v. Luklanoff, 116 
So. 890, 891, 166 La. 219, citlng 
Corpus Juris. 

N.J.—Goodman v. Goodman, 194 A. 

866, 16 N.XMisc. 716. 

N.T.—Hodgens v. Columbia Trust 
Co., 171 N.T.S. 236, 103 Mlsc. 416, 
reversed on other grounds 178 N.T. 
S. 304, 185 App.Div. 666. 

15 C.J. P 823 note 67 [a] (39), P 
824 note 69. 

FlaiiLtlff’8 departuxe from state 

Jurisdiction of district court was 
not lost by plalntlfTs departure from 
state.—^Bolich v. Robinson, 184 N.W. 
218, 106 Neb. 449. 

Leavlng state and maldng no defense 

Mechanlc’s lien defendant cannot 
destroy court's Jurisdiction, which 
had attached to hlm, by leaving state 
and Instructing his attomey to make 
no further defense.—Cruz v. Texas 
Glass & Palnt Co., Tex.Civ.App., 199 
S.W. 819, error refused. 

97. U.S.—Thaxter v. Hatch, C.C. 

la, 23 P.Cas.No.18,866, 6 McLean 
68 . 
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court to proceed further.®* While it has been stat- 
ed broadly that jurisdiction once acquired by a 
statement in g*ood faith of a cause of action within 
the jurisdiction of the court is not lost by the sub- 
sequent elimination of allegations of the complaint, 
which were essential to the existence of jurisdic¬ 
tion, by pleading, as in the case‘of an answer or 
demurrer, or by failure of proof, or in any other 
way,®® there is authority for the view that plaintijff, 
after jurisdiction has attached, may so change his 
pleading voluntarily that the court will no longer 
have jurisdiction on the face of the pleading.^ 
The general rule that jurisdiction is not defeated 
by subsequent events has been applied or recognized 
in respect of an agreement between the parties,® the 
nonexistence of a lien,® amendments of pleadings,^ 
errors or irregularities in the exercise of jurisdic¬ 
tion,® and adjournments and continuances.® Ques- 
tions as to the dependence of jurisdiction on cor- 


rectness of determination are considered supra §§ 

27, 35. 

Where a suit is voluntarily settled before judg’- 
ment, the court does not wholly lose jurisdiction, 
so that no disposition of the case can be made, but 
should enter judgment dismissing both complaint 
and counterclaim.'^ The court is not deprived of 
jurisdiction to proceed with the cause by virtue of 
an agreement between the parties for dismissal if 
defendant should make certain payments, where 
defendant fails to comply with the condition as to 
payments.® 

A statute which expressly withdraws the power to 
do an act after the expiration of a fixed period has 
been regarded as mandatory so as to prevent the 
exercise of jurisdiction in that regard after such 
period has passed.® Under some statutes the juris¬ 
diction of some courts over certain types of ac- 
tions is taken away where the population of the 
county decreases to less than a specified number.^® 


98 . N.H.—Pickering v. Plckerlng, 21 
N.H. 587. 

99. N.C.—Shankle v. Ingram, 45 S.R 
578. 133 N.C. 264. 

1 . U.S.—Highway Const. Co. v. Mc¬ 
Clelland, C.C.A.MO., 15 F.2d 187, 
denying rehearing 14 F.2d 406, and | 
certiorari denled McClelland v, 
Highway Const. Co., 47 S.Ct. 670, 
273 U.S. 765, 71 L.Ed. 881. 

9 . Mo.—McClain v. Kansas City 
Brldge Co., App., 83 S.W.2d 132, 
135, citing Ckixpus Jttxls, and ap- 
peal dismissed 88 S.W.2d 1019, 338 
Mo. 7. 

15 C.J. p 823 note 67 [a]. 

3, Tex.—Sellers v. Spiller, Clv.App., 
64 S.W.2d 1049. 

Jnxlsdlotlosi of personca action 

(1) In action to recover money 
Judgment and to foreclose lien, juris¬ 
diction is not necessarlly lost by. 
showlng or adjudication that lien 
does not exlst.—Southwest Inv. Co. 
V. Terry, Tex.Civ.App., 42 S.W.2d 
1061, error refused—16 C.J. p 824 
note 68 [b] ( 2 ). 

( 2 ) Jurisdiction of district court 
shown by petition for debt and to 
foreclose lien on land attached in 
absence of pleading or proof that 
allegations of lien were fraudulently 
made to confer jurisdiction, and was 
not defeated by defense that proper- 
ty was a homestead, which, if sus- 
tained, would defeat lien.—^Massie v. 
City of Fort Worth, Tex.CIv,App,, 262 

S.W. 837. 

(3) Where court acquired Jurisdic¬ 
tion hy reason of the existence of a 
lien when the suit was commenced, 
the expiration of the lien durlng the 
pendency of the suit dld not divest 
the court of jurisdiction so as to 

2XC.J.S.--10 


prevent the rendition of a personal 
Judgment—^Darrow v. Morgan, 65 N. 
Y. 333. 

4. lowa.—^Walton v. Mandeville, 
Dowllng & Co., 5 N.W. 776. 

16 C.J. p 823 note 67 [a] (3)-(5). 

B. Cal.—Ex parte Selowsky, 208 P. 
99, 189 Cal. 331. 

Ga.—New York Life Ins. Co. v. Gil- 
more, 167 S.B. 188, 171 Ga- 894, re- 
versing 149 S.B. 799, 40 Ga.App. 
431, and conformed to 169 S.B. 288, 
43 Ga.App. 442. 

111.—See Donovan v. National Life 
Ins. Co. of United States of Ameri¬ 
ca, 203 111.App. 219. 

Kan.—Cahill-Swift Mfg. Co. v. 

Hayes, 157 P. 1169, 98 Kan. 269. 

16 C.J. p 828 note 67 [a] (16)-(19). 
Impanellng or drawiag jnry 
Illegality or error respecting draw- 
ing or impaneling of jury is not ju- 
rlsdictional, but a^t most error in the 
exercise of Jurisdiction, and does not 
deprive court of jurisdiction.—^Llve- 
sey V. Stock, 281 P. 70, 208 Cal. 316— 
Amos V. Superior Court of Califomi€u 
in and for San Diego County, 239 P. 
317, 196 Cal, 677. 

Froof 

Error or irregularity in respect of 
proof, or failure to hear proof, does 
not deprive court of jurisdiction.— 
Stephenson v. Kirtley, W.Va., 46 S. 
Ct 50, 269 U.S. 163, 70 L.Ed. 213. 
Fiooednxe 

When, by statute, a matter is re- 
ferred to court havlng general ju¬ 
risdiction, legislative Intent to de¬ 
prive court of jurisdiction hecause of 
failure to act in partlcular way 
ought to be very ciear from language 
used.—State v. Town of Hessvllle, 
132 N.B. 688 , 191 Ind. 261, denying 
rehearing 181 N.B. 46, 191 Ind. 261. 
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6 . N.Y.—^Douglas v. Collins, 278 
N.Y.S. 663, 152 Misc. 839, reversed 
on other grounds 276 N.Y.S. 87, 243 
App.Div. 546, afflrmed 196 N.B. 677, 
267 N.Y. 567. 

16 C.J. p 823 note 67 [a] (7)-C10). 

Bepeated oontlniiaiioeB create no 
presumption that the court lost ju¬ 
risdiction.—Cahlll Swift Mfg. Co. v. 
Hayes, 167 P. 1169, 98 Kan. 269, deny¬ 
ing rehearing 156 P. 786, 97 Kan. 
740. 

7. Wls.— l>r. Shoop Family Medicine 
Co. V. Schowalter, 98 N.W. 940, 120 
Wls. 668 . 

8 . Bepossession of property by da- 
fendant 

The rule stated In the text was ap¬ 
plied where plalntlfC sued for the 
balance of the purchase price of an 
automobile and claimed a purchase- 
money lien, and, pursuant to the 
agreement between the parties, the 
automobile was redelivered to de¬ 
fendant by the sherilE who had taken 
possession under a writ of selzure. 
—^Walker v. Koblnson, 112 So. 867, 
147 Mlss. 67. 

8 . Cal.—Donner v. Superior Court 
within and for Los Angeles Coun¬ 
ty. 265 P. 272, 82 Cal.App. 166. 
lOt. Saving olause 

The provision in Code § 2119, that 
Jurisdiction once having been ac¬ 
quired shall not thereafter be afCect- 
ed by any question of population, 
does not refer to the general Jurisdic¬ 
tion of the court involved but to 
particular actions where the popula¬ 
tion should decrease below the speci¬ 
fied number while such actions were 
pending.—Klmball Independent Con- 
sol. School Dist. No. 2 v. WlUow 
Lake School Dist, 209 N.W. 660, 60 

S.D. 279. 
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Questions as to loss, diVestiture, or defeat of ju- 
risdiction dependent on the amount involved, by 
reason of proof, or amendment of pleadings, as to 
amount of claim are considered supra §§ 54-69. 

Delay, adjotirnmenis, and continuances in inferi¬ 
or courts. An inferior court may lose jurisdiction 
by failure to render judgment within the time lim- 
ited therefor by statute,ii or by an unauthorized ad- 
journinent.i2 Under the practice in some jurisdic- 
tions, however, jurisdiction is not lost by an ad- 
joumment to a time beyond the period fixed by a 
statutory limitation where the adjoumment is grant- 
ed on the application of defendant, or with the con- 
sent of the parties; nor is jurisdiction lost by an 
adjournment, otherwise valid, where it is necessitat- 
ed by the fact that the court is actually engaged in 
the trial of another case; nor is it lost where the 
case is duly continued indefinitely by agreement of 
the parties and is tried on a day fixed by the court 
pursuant to such agreement.^® 

Division of county or change of county lines. 
Where suit is properly commenced in one county, 


the subsequent division of that county or a change 
of county lines will not necessarily divest the ju- 
risdiction.i4 

Death of party. Whether jurisdiction is divested 
or not by the death of a party depends primarily 
on the nature of the action and the governing stat¬ 
ute and also on thfe nature of the jurisdiction with 
which the court is invested.^5 The court does not 
necessarily lose jurisdiction by the death of some 
of the petitioners,^® and a statute may authorize 
continuation of the action, 3 ^ by the substitution 
of a representative of the decedent.^* 

Questions as to the abatement or survival of ac- 
tions on the death of parties are considered in de- 
tail in the C.J.S. title Abatement and Revival §§ 
114-186. 

Condiiional jurisdiction. A conditional jurisdic¬ 
tion is sometimes acquired by the granting of a pro- 
visional remedy as shown supra § 80, which juris¬ 
diction is subject to be divested by failure to do 
certain acts within a specified time.^S 


11 . N.T.—Shaffer v. Vandewater, 
137 N.T.S. 857, 78 MIsc. 133—Le- 
bowltz V. Herman, 108 N.Y.S. 666. 

15 aj. P 824 note 74. 

Stipnlatloii eartendlng tlma 

(1) A Justice of tbe municipal 
coTirt of the cIty of New York did 
not lose jurisdiction by failin^r to 
comply with the requirement of the 
Consolidatlon Act, L.18S2 c 410 S 
1884, that he shall render judgment 
within eight days from submission 
of the case to hlm, where counsel 
by written stipulation had extended 
the time.—^Mayer v. Friedman, 60 
N.Y.S. 969, 44 App.Div. 618. 

(2) But it was held that, where 
on Febr. 8, 1899, the time within 
which a municipal court justice 
should decide a pending cause was 
extended to Nov. 24, 1899, and he 
made no order as required by the 
Consolidatlon Act { 1372, and failed 
to decide the same, the municipal 
court lost jurisdiction of the case on 
the expiration of the time as ex¬ 
tended, and hence another justice 
had no power to hear the* same.— 
Lamura v. Haggerty, 62 N.Y.S. 1084, 
30 Misc. 746. 

18i N.Y.—Berliner v. M. Zimmer- 
man Co., 104 N.Y.S. 407, 64 Misc. 
246. 

16 C.J. p 825 note 75. 

Definite adjournttent 

In the district courts there must 
be a definite adjoximment or the 
court loses jurisdiction, except that, 
after hearlng, the court zhay reserve 
its declsion, which amounts to its 
judgment, for a reasonable time.— 


Morley v. McDonald, 118 A. 682, 98 
N.XLaw 276. 

Waat of due adjoixnimeiLt 
IJnder L.1921 c 244 S 24, unless 
case pending betore municipal court 
of Fond du Liac County regulated 
thereby is adjourned to an hour, 
day* and place certain, and due en- 
tries made thereof, court loses juris¬ 
diction, and where court closed its 
docket and adjourned wlthout ad- 
Journlng case it lost jurisdiction.— 
Sippel V. Fond du Lac County, 200 N. 
W. 459, 184 Wis. 607. 

13. Neb.—Wagner v. Union Stock- 
yards Co. of Omaha^ 186 N.W. 996, 
107 Neb. 769. 

14. U.S.—^U. S. V. Dawson, Ark., 16 
How. 467, 14 L.Ed. 776. 

16 C.J. p 825 note 77. 

15. Mo.—Newman v. Weinstein, 75 
S.W.2d 871, 872, 230 Mo.App. 794, 
quotlng Corpus d'iiris. 

15 C.J. p 826 note 78. 

Seyeral defendaats 
Resident defendanfs death, leav- 
Ing nonresident sole defendant, be- 
fore second trial of tort action did 
not deprive court of county of de¬ 
cedentes residence of jurisdiction, in 
vlew of provlsion of Code 1932 | 422 
that, if there be more than one de¬ 
fendant, the action may be tried **iii 
any county in which one or more of 
the defendants . . . resides at 
the time of the commencement of the 
action.”—^EEalsey v. Minnesota-South 
Carolina Land & Timber Co., 166 S. 
B. 626, 168 S.C. 18. 

Ssveml defoadsiLirS 
Where a court of equity, by reason 
of the residence of one of several 
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codefendants Uving in different coun- 
ties, has obtained jurisdiction, such 
jurisdiction is not lost by the death 
of the resident defendant.—^Lofton v. 
Collins, 43 S.B. 708, 117 Qa. 434, 61 
L.R.A. 150. 

la N.H.—State v. Wilkins, 29 A 
693, 67 N.H. 164. 

17. Vt.—^Ashley v. Harrlngton, 1 D. 
Chlpm. 348. 

la Ind.—^Lawson v. Newcomb, 12 
Ind. 439. 

16 C.J. p 825 note 81. 

Xn|K>lveint estate 

Where before the administrator 
appeared or made default, the pro¬ 
bate estate of decedent defendant 
was adjudged insolvent by the pro¬ 
bate judge, the common pleas did 
not thereafter have jurisdiction to 
determlne the merits of the action, 
nor to' order any dlsposltion of it 
except its discontinuance.—^Parker v. 
Badger, 26 N.H. 466. 

Nonresidenoe of personal repr o s on ts- 
tive of party 

Where a party dies after the ju¬ 
risdiction of the court has attached, 
and his personal representative is 
substltuted, the jurisdiction of the 
court is not alfected by the nonresi- 
dence of the personal representative. 
U.S.—Clarke v. Mathewson, R.L, 12 
Pet 164, 9 L.Ed. 1041. 

N.J.—^Upton V. New Jersey Southern 

R. Co., 25 N.J.Ea. 372. 

19. N.Y.—Bennett v. Blrd, 261 N.Y 

S. 540, 237 App.Dly. 642, reargu- 
ment denied 262 N.Y.S. 907, 23f 
App.Dlv. 786. 

15 C.J. p 825 note 88. 
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I 94 . Final Disposition of Cause 

In general, a court retalns Jurisdiction of a cause 
untii final disposition, but Jurisdiction ceases wlth rendl- 
tion of f\nal Judgment or decree except as to certain 
matters. 

A court, having obtained jurisdiction, retains it 
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untii the final disposition of the cause but after 
final judgment or decree has been rendered and the 
parties dismissed, in general, the jurisdiction of the 
court is exhausted, and it cannot take any further 
proceedings in the case,^! at least where the judg¬ 
ment term has ended,22 except with respect to the 


Attaolimeiit 

jq-.Y._Schram v. Keane, 18 N.B.2d 

136, 279 N.Y. 227. 119 A.Ii.11. 1216, 
affl rmlng 6 N.Y.S.2d 167, 264 App. 
Div. 828. 

16 aJ. p 826 note 88. 

Temporary Injanctloii 

If.y._City of New York v. Staten 

laland Midland Ry. Co., 181 N.Y.S. 
124, 110 Misc. 696. 

xT.S.—^W oodbury v. Andrew Jer- 
gens Co., C.C.A.N.Y., 69 F.2d 49. 
Ala.—parte Burch, 184 So. 694, 
236 Ala. 662. 

D.C.—Davls V. Davls, 67 F.2d 414, 
61 App.D.C. 48. 

Fla.—State v. Sarasota County, 169 
So. 797, 118 Fla. 629—^Davidson v. 
Stringer. 147 So. 228, 229, 109 Fla. 

238, clting Oorpua Jiurls—Whltaker 
r. Wrlght 129 So. 889, 100 Fla. 282. 

Mont—^In re East Bench Irr. Dist., 
224 P. 869, 70 Mont 186. 

N.Y.—^Douglas V. Collins, 273 N.Y.S. 
668, 666, 162 Misc. 639, clting Coi% 
pas Jtuls and reversed on other 
grounds 276 N.Y.S. 87, 248 App.Div. 
646, affirmed 196 N.K, 677, 267 N. 
Y. 667. 

Tex.—State v. Bpperson, 42 S.W.2d 
228, 121 Tex. 80—Cleveland v. 

Ward, 285 S.W. 1063, 116 Tex. 1— 
Cavers v. Sioux Oil & Refimng Co., 
Coni.App., 39 S.W.2d 862, reversing, 
Civ,App., 23 S.W.2d 421, and re- 
hearing denied, Com.App., 43 S.W. 
2d 678—U. S. Fidellty & Guaran- 
ty Co. V. Davis, Civ.App,, 212 S.W. 

239. 

16 C.J. p 826 note 84. 

Cause is ‘^peoLdlng” untii it reaches 
final determmatlon either in court 
of original Jurisdiction or in appel¬ 
late court as regards question of 
court's jurisdiction.—^People v. Dis- 
trlct Court of Second Judicial^Dist 
in and for City and County of Den- 
ver, 299 P. 1, 89 Colo. 78, followed 
in People v. Dlstrict Court of Sec¬ 
ond Judicial Dist. in and for City 
and County of Denver, 299 P. 6, 89 
Colo. 88. 

Deteimlnatiou of all Issues 
The Jurisdiction of a court over 
subject matter and parties, once ful- 
ly attached in a cause, continues un¬ 
tii all issues both of fact and of law 
have been final ly determlned. 

U.S.—^lu re 431 Oakdale Ave. Bldg. 
Corporation, D.C.I11., 28 F.Supp. 

6 . 8 . 

Tex.—Gulf, C. Sc S. P. Ry. Co. v. 
Muse, 207 S.W. 897, 109 Tex 362, 
4 A.L.R. 613. 


Dismlssal of resident defendant 

It was held, under the statute in- 
volved, that dismissal of suit against 
the only resident defendant did not 
divest Jurisdiction in respect of *de- 
fendanta residlng in a county other 
than that in which the action was 
brought.—^Read v. Renaud, 14 Miss. 
79. 

Bntry of Judgment 

(1) Where a tribunal has Jurisdic¬ 
tion over parties and subject matter, 
the Jurisdiction continues untii final 
Judgment shall have been entered.— 
Kennedy v. Industrial Accident Com- 
mlsslon of Callfomia, 195 P. 267, 60 
Cal.App. 184. 

(2) Ordinarily, trial court has full 
control over trial of cause up to 
time of entry of Judgment, and after 
judgment where motion for new trial 
is timely made, and even later under 
aome clrcumatances and within lim- 
ited time.—^Wasatch Oil Reflnlng Co. 

V. Wade, 63 P.2d 1070, 92 Utah 60. 

(3) When the distrlct court ac¬ 
quires Jurisdiction of an action, it 
retains it for the purpose of the en¬ 
try of any Judgment that may be 
proper under the pleadings and the 
evidence.—^Bolich v. Roblnson, 184 N. 

W. 218, 106 Neb. 449. 

Finality of ordsr 

Where order for dlstribution in 
partltion proceeding. properly con- 
strued, was final only in so far as 
it concemed master in chancery who 
made the report which the order ap- 
proved, court did not lose Jurisdicr- 
tion to enter subsequent orders.— 
Masters v. Masters, 249 IlLApp. 259. 

Where Judge has Jurisdlotloxi to hear 
I a matter and the matter is heard be- 
fore him, he entertains Jurisdiction 
untii his decision is rendered.—^Plrst 
Carollnas Jolnt Stbck Land Bank of 
Columbia v. Knotts, S.C., 1 S.E.2d 
797. 

21. Fla.—^Davldson v. Stringer, 147 
So. 228, 229, 109 Fla. 238, clting- 

Corpus jQzls; 

111 .—Stangle v. Muscato, 8 N.B.2d 
721, 290 IlLApp. 607. 

Mont—State v. Carey, 238 P. 697, 
74 Mont. 39—State ex rei. Hatton 
V. Dlstrict Court, 176 P. 608, 66 
Mont. 324. 

N.Y.—Matter of XJngrlch, 94 N.B. 
999, 201 N.Y. 416—^Public Operat- 
ing Corporation v. Weingart, 7 N. 
Y.S.2d 827, 256 App.Div. 448. 

Ohio.—^Long & Allstatter Co. v. Wil- 
lis, 3 N.B.2d 910, 62 Ohlo App. 299, 
appeal dismissed Willis v. Long 
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& Allstatter Co., 2 N.B.2d 600. 131 
Ohlo St. 287. 

16 C.J. p 826 note 86. 

Dismlssal wlth prejndloe 

In suit to cancel deed, declare trust 
In personalty and for money Judg¬ 
ment, trial court was without Juris¬ 
diction to exercise Jurisdiction over 
land by granting Injunctive relief 
on defendants' application after en¬ 
try of Judgment dismissing action 
as to land, with prejudice, following 
which defendants' tenant abandoned 
premises and plalntiffs took posses- 
sion.—Thompson v. Thompson, 86 P. 
2d 286, 184 Okl. 208. 

Besldeut defeudauts 

(1) Under the practlce in some Ju- 
rlsdictlons, Jurisdiction over defend¬ 
ant not .resident of county in which 
action was brought, and summoned 
out of county. Is lost after rendltlon 
of Judgment in favor of local defend¬ 
ant.—^Ram^y v. Weddington, 106 S. 
W.2d 824, 268 Ky. 675—Unlverslty of 
Loulsville V. Metcalfe, 287 S.W. 946, 
216 Ky. 339, 49 A.L.R. 876. 

(2) A like rule applles where the 
action is dismissed as to resident de¬ 
fendants.—^Dees’ Adm’r v. Dees’ 
Bx*r, 61 S.W.2d 301, 249 Ky. 660. 

Order for lucorporatlou of muulolpaL. 
Ity 

Circuit court for a certain county, 
having Jurisdiction of a proceeding 
looking to the Incorporation of a vll- 
lage, could not, after entry of an or¬ 
der of incorporation, entertain a pro¬ 
ceeding to determine, on an order to 
Show cause, the rlght of the assessor 
of another county to levy an assess- 
ment for income taxes against' resi- 
dents of said village.—^In re Village 
of Chenequa, 222 N.W. 794, 197 Wia 
591. 

22. Ky.—^Reed v. Hatcher, 1 Bibb 
346. 

Mo.—^^tna Ins. Co. v. 0'MaUey, 118 
S.W.2d 3, 342 Mo. 800—Burton v. 
Chlcago & A. R. Co., 204 S.W. 601, 
275 Mo. 185, reversing, App., 175 S. 
W. 110. 

15 C.J. p 825 note 86. . 

Adjonnmiesit sine die 
Where a trial Judge adjoums court 
sine die, he loses Jurisdiction of case 
finally determlned during that term 
except under 8'pecial circumstances. 
—Bums V. Babb, 3 S.B.2d 247, 190 S. 
C. 608—^Eagerton v. Atlantic Coast 
Line R. Co., 178 S.E. 844, 176 S.C. 
209. ’ 
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entry of the iudgment or decree,23 or, in a proper 
case, its enforcement 24 correction,25 or vacation.2^S 

The rendition of an erroneous judgment which 
has been vacated after the ascertainment of errors 
does not deprive the court of jurisdiction to render 
a proper judgment27 

§ 95. Repeal or Amendment of Statute 

Jurisdictfon over pending cases may be ousted by 
the valld repeal of the statute on which Jurisdictfon 
wholly depends. 

While, according to some cases, a court is not 
necessarily dcprived of jurisdiction of pending ac- 
tions, by the enactment of a statutory provision 
wiiich gives exclusive jurisdiction of actions of the 
type involved to another court, even in the absence 
of a saving clause,28 it has been held or recognized 
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that jurisdiction over pending causes will be ousted 
by the valid repeal of the statute on which it whol¬ 
ly depends,29 unless the repealing act contains a 
clause saving pending actions from the operation 
of the repeal^® or a substantial reenactment of the 
provisions under which the action was brought.3i 
This rule does not apply, however, to exclusively 
constitutional courts,82 and an invalid statute which 
attempts to oust the jurisdiction of a court over 
pending actions is ineffective.38 

It has been held that, where a court originally ob- 
tains and exercises jurisdiction, jurisdiction will not 
be overturned and impaired by any legislative en¬ 
actment unless express prohibitory words are 
used,84 and that jurisdiction duly acquired under 
an existing statute is not taken away by a subse- 
quent statute prescribing a different method of com- 
mencing an action.85 
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•R-H-ng ^-n g - forwaxd and restoxin^ to 
dockot 

Where a valld and flnal judgment 
has been entered and the parties are 
out of court, the court may not, at a 
subsequent term, brlng the action 
forward nor restore It to the docket, 
especially where the rights of third 
persons are Involved.—^Davis v. Cass, 
142 A. 377. 127 Me. 167. 

Coiuts of eqxiity 

Circuit courts, in exerclse of cqui- 
ty jurisdiction, have no terms in the 
sense that their jurisdiction is lost, 
except as to flnal decrees, as provld- 
ed in Code 1928 $ 6670.—Ex parte 
Kine, 162 So. 275. 230 Ala. 529. 
JuzlBdlction. over oase distingtdslLed 
txom jurisdiction over recorda 
In a case in which was involved 
the question as to the authority to 
have entered on the minutes an or- 
der made at a former term which 
was inadvertently, or otherwise, 
omitted, it was recognized that the 
court may lose jurisdiction of the 
case to which a record refers, al- 
though not losing jurisdiction of its 
records.—Hannon v. Henson, Tex.Clv. 
App., 7 S,W.2d 613, afflrmed, Com. 
App., 16 S.W.2d 679. 

23. Mont.—State v. Carey, 238 P. 
597, 74 Mont. 39—State ex rei Hat- 
ton V. Districit Court, 176 P. 608, 
55 Mont. 324. 

Entry of decree or judgment in gen¬ 
era! see the CJ.S. tities Equlty §§ 
502, 593, also 21 C.J. p 650 note 84- 
p 653 note 28, and Judgments §5 
108-121, also 34 C.J. p 52 note 38- 
p 82 note 15. 

24. Ala.—^Bx parte Burch, 184 So. 

694, 236 Ala. 662. , 

Fla—Davldson v. Stringer, 147 So. 
228, 229, 109 Fla. 238, clting Oor- 
pus Juris. 

Mont—State v. Carey, 238 P. 697, 74 
Mont 39—State ex rei Hatton v. 


Distrlct Court, 176 P. 608, 66 Mont 
324. 

N.T.—Matter of Ungrlch, 94 N.B. 

999, 201 N.Y. 416—^Public Operat- 
. ing Corporation v. Weingart, 7 N. 

T.S.2d 827, 265 App.Dlv. 443. 

16 C.J. p 812 note 92, p 826 note 86. 

Jurisdlctloii of property, once ac¬ 
quired by a court, continues until 
the court's judgment or decree ia 
finally complied wlth.—^Mayer v. Lai- 
ble, C.C.A.Mass., 291 P. 664. 

25. Fla—^Davldson v. Stringer, 147 
So. 228, 229. 109 Fla 238, clting 
Corpus Jurla 

N.Y.—^Matter of Ungrich, 94 N.B. 
999, 201 N.Y. 416—Bamp v. 

Kamp, 69 N.Y. 212, reversing 37 N. 
Y. Super. 241—^Public Operatlng 
Corporation v. Weingart 7 N.Y.S.2d 
827, 265 App.Div. 443. 

^mendment and correction of decree 
or judgment in general see the 0. 
J.S. tities Equity §9 622-667, also 
21 C.J. p 701 note 52-p 782 note 
70, and Judgments §§ 236-264, also 
34 C.J. p 228 note 80-p 262 note 70. 
28. Fla—^Davldson v. Stringer, 147 
So. 228, 229, 109 Fla 238, citing 
Corpus Juris. 

N.Y.—Matter of Ungrlch, 94 N.B. 
999, 201 N.Y. 416— PubUc Operat¬ 
lng Corporation v. Weingart 7 N. 
Y.S.2d 827, 256 App.Div. 443. 
Vacation of decree or Judgrment in 
general see the C.J.S. tities Equlty 
99 622-667, also 21 C.J. p 701 note 
62--P 782 note 70, and Judgments 99 
266-310, also 34 C.J. p 262 note 72- 
p 390 note 53. 

27. Ca!.—Kent v. Williams, 79 P. 
627, 146 Cal. 3. 

28. CaL—Wheaton v. Superior Court 
in and for Dos Angeles County,, 292 
P. 499, 108 Cal.App. 702—^Archltec- 
tural Title Co. v. Superior Court in 
and for Dos Angeles County, 291 
P. 586, 108 CaLApp. 369. 
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89. Colo.—^Remington v. Smith, 1 
Colo. 53. 

Ind.—^ZJntsmaster v. Alken, 88 N.E. 

509, 90 N.B. 82, 173 Ind. 269. 

16 C.J. p 826 note 90. 

Sveu though Judgment has heen 
reuderad, a divestiture of jurisdic¬ 
tion hefore the judgment is signed 
deprives the court of authority to 
sign it.—^Hoyle v. New Orleans City 
K. Co., 23 LaAnn. 502. 

30. Ind.—^Hunt v. Jennings, 6 

Blatchf. 196, 33 Am.D. 466. 

16 C.J. P 825 note 90, p 826 note 91. 
Saving olanse in geneval statute 
It has been held that a saving 
clause as to pending actions, contaln- 
ed in a general statute, must he read 
Into a statute repealing a prior stat¬ 
utory proylsion conferrlng jurisdic¬ 
tion of certain actions on a partlcu- 
lar court, so that the court retalned 
jurisdiction of an action which was 
commenced intermediate the date of 
enactment of the repealing statute 
and the date said statute was to be- 
come operative and which was pend¬ 
ing on the latter date.—^Kelley v. 
State. 114 N.B. 266, 94 Ohio St. 331. 
Action hegun on day statute possed 
If there Is a saving clause, an ac¬ 
tion hegun on the day the act was 
approved will be dlscontinued only 
on proof that it was begun at a lat¬ 
er hour than that at which the aci 
was approved.—^Kennedy v. Palmer, 
6 Cray, Mass., 316. 

31. Tex.—^McMullen v. Guest, 6 Tex 
276. 

32. La.—Knight v. Knight, 12 La. 
Ann. 59. 

33. Ariz.—^Puterbaugh v. Glla Coun¬ 
ty, 46 P:2d 1064, 46 Arla. 667. 

34. Mo.—State v. St. Louls County 
CL, 88 Mo. 402. 

35. Wash.—Seattle v. 0'Connell, .48 
P. 412, 15 Wash. 625. 
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§ 96. Coxirts of General Jurisdiction 

a. In general 

b. Presumptions as affected by territorial 

limits of jurisdiction 

c. Exercise of special statutory powcrs 

d. Conclusiveness of presumption 

s. In General 

It Is generally presumed, uniess the contrary ap- 
pears, as by the record, that a court of general Jurisdic¬ 
tion has Jurisdiction of a cause, that all the facts neces- 
sary In order fbr It to render a particular Judgment ex- 
Isted and were duly found, and that every step neces- 
sary to glve It Jurisdiction was taken. 


It has been stated, without reference to the na¬ 
ture of the jurisdiction of the court involved, that 
a prima facie presumption of jurisdiction arises 
from the exercise of it,^® that jurisdiction over the 
subject matter and parties has been rightfully ac- 
quired and exercised,^^ and that the burden is on 
the party asserting want of jurisdiction to show 
such want.3® 

More particularly, the presumption is that a court 
of general jurisdiction has jurisdiction of a cause, 
or has acted within its jurisdiction, uniess the con¬ 
trary is made to appear;^^ and every presumption 


36L Mont—^Bury v. Bury, 223 P. 602, 
69 Mont. 570. 

N.C.—^Downlng v. White, 188 S.E. 
815, 211 N.C. 40. 

Oonxt of record 

(1) 'Tt Is presumed that . . . 

[the] jurisdiction [of a court of rec¬ 
ord] was properly acqulred.”—^People 
ex rei. Kammerer v. Brophy, 7 N.Y. 
S.2d 34, 255 App.Div. 821, af- 

flrmed 20 N.B.2d 1006—People ex rei. 
Price V. Hayes, 136 N.Y.S. 854, 868, 
. 151 App.Div. 561. 

(2) Oenerally, court of record Is 
presumed to have all the Incidents 
pertainlng thereto at common law, 
including the power to entertain a 
motion for a new trial, except as 
expressly denled by act creatlng 
court—Malinowski v. Moss, 220 N. 
W. 197, 196 Wis. 292. 

JurlBdlction. to exLter Judgment 

There is a presumption that a 
court in entering a judgment had Ju- 
risdiction to do so.—Jotter v. Charles 
B. Marvin Inv. Co,, 189 P. 22, 67 
Colo. 555. 

nisoretloiL to hear and xule 
“The performance of a judiclal act 
necessarily Implies a court with both 
Jurisdiction and discretion to hear 
and rule.”—Graham v. Ployd, 197 S. 
B. 873, 877, 214 N.C. 77—Hardy v. 
Turnage, 168 S.E. 823, 826, 204 N.C. 
538. 

Proceedlnga to orgaaiize school dis- 
trlct 

Jurisdiction of court in proceed- 
ings to organize school district wlll 
be presumed until properly chal- 
lenged.—In re Common School Dist 
in Highmore Independent School 
Dist. of Highmore, Hyde County, 222 
KW. 690, 54 S.D. 146. 

Ia douhtful oaaes all intendments 
of plaintiffs pleading will be con- 
strued in favor of court*s Jurisdic¬ 
tion.—Worth Flnance Co. v. Charlie 
Hillard Motor Co.^ Tex.Civ.App., 131 
S.W.2d 416—^Williams v. Kelley, Tex. 
Civ.App.. 77 S.W.2d 263. 


37. U.S.—^Durrant v. United States,' 
50 CtCl. 1. 

Tex.—Guerra v. City Nat Bank of 
Corpus Christi, Civ.App., 26 S.W. 
2d 364, 355, error refused. 

38. Mont.—^Bury v. Bury, 228 P. 
602, 69 Mont 570. 

N.C.—^Downing v. White, 188 S.E. 
816, 211 N.C. 40. 

39. Idaho—Kettenbach v. Walker, 
186 P. 912, 32 Idaho 544—^Pedersen 

V. Moore, 184 P. 475, 32 Idaho 420. 
111.—^Bartunek v. Lastovken, 183 N. 

E. 333, 350 111. 380. 

lowa.—^Marsh v. Hanna, 269 N.W. 
225, 219 lowa 682. 

Mo.—<3-111 V. Sovereign Camp, W. O. 

W. , 236 S.W. 1073—Davidson v. 
Schmidt, 164 S.W. 577, 266 Mo. 
18—^Harbstreet v. Shipman, App., 
122 S.W.2d 396^’Donnell v. New 
York Life Ins. Co., App., 261 S.W. 
82—^Kirkman v. Stevenson, 238 S. 
W. 543, 210 Mo.App. 380—Pox-Mil-' 
ler Grain Co. v. Stephans, App., 217 
S.W. 994. 

N.Y.—Consumers* Lumber Co. v. Lin¬ 
coln, 233 N.Y.S. 630, 226 AppDiv. 
484—^Lang v. Dreyer, 9 N.Y.S.2d 
970, 170 Misc. 207. 

Or.—Murphy v, BJelik, 170 P. 723, 
87 Or. 329, denying rehearing 169 
P. 620. 87 Or. 329. 

Wash.—State v. Lindsey, 272 P. 72, 
150 Wash. 121—Holland v. Sllver 
Basln Mining Co., 193 P. 600, 113 
' Wash. 68. 

16 C.J. p 827 note 17, 

Presumptions as to jurisdiction: 

In collateral attack on Judgment 
see the C.J.S. title Judgments § 
426, also 34 C.J. p 637 note 72-p 
646 note 18. 

Of federal courts see the C.J.S. ti¬ 
tle Federal Courts 5 8, also 26 
C.J. p 692 note 66-p 693 note 67. 
“There is a presumption of legal- 
ity attaching to the acts of a court 
of general Jurisdiction.”—^In re Du- 
gan, 76 P.2d 961, $62, 168 Or. 439. 
Trausfexred oase 

Under statutes provlding that 
judges of district courts could trans¬ 
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fer cases from one court to another 
and that any Judge could try any 
case pending in another district 
court, there was held to be a pre- 
sumption that a case was properly 
before the district court to which It 
was transferred, where the Judgment 
recited that all parties appeared and 
announced ready for trial.—^De Za- 
vala v. Scanlan, Tex.Com. App., 66 S. 
W.2d 489, reversing Scanlan v. De 
Zavala, Civ.App., 42 S.W.2d 849. 

Suit enjoinlug esLfoxoemexit of do^ 
fanlt judgment 

There was held to be a presump¬ 
tion that suit to enjoin enforcement 
of default judgment regularly be- 
came subject to trial in district court 
other than where rendered, notwith- 
standing the provislons of a statute 
requiring that writs of injunction to 
stay an exeeution on a Judgment 
should be tried in the court where 
the Judgment was rendered, such 
statute being qualified by other stat- 
utes regulating the distnbutlon and 
trial of cases in these courts.-—Kas- 
mussen v. Grlmes, Tex.Com.App., 24 
S.W.2d 346, afarming, Civ.App., 13 
S.W.2d 969. 

XuvltatloiL to hold court 

The presumption Includes the fur- 
ther presumption that a district 
Judge from one district who holds 
court or disposes of judlcial buslness 
in another district has acted on prop- 
er invitati on under constitutional and 
statutory provislons permitting him 
to hold court in any county on the 
request of a Judge thereof or the 
governor.—^Kettenbach v. Walker, 186 
P. 912, 32 Idaho 644. 

OaUfoxnla muniolpal court; mpezior 
court 

(1) Municipal courts of Callfornia 
are to he regarded as courts of su¬ 
perior or general Jurisdiction for the 
purpose of appls^ng the presumption 
of Jurisdiction.—^Adolph M. Schwartz, 
Inc., V. Bumett Pharmacy, 296 P. 
508, 112 Cal.App.Supp. 781. 

(2) “The superior court [of Call¬ 
fornia] as a court of general Juris- 
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not inconsistent with the record is to be indulged 
in favor of such jurisdiction,^^ at least when the 
allegations of the petition show jurisdictioni^ So, 
it is well established that, where a court of general 
jurisdiction has exercised its powers, it will be pre- 
sumed, unless the contrary appears, as by the rec¬ 
ord, that it had jurisdiction both of the subject mat- 
ter ©f the action and of the parties,for, as the 
first duty of ali courts is to keep strictly within the 
limits of their jurisdiction, any affirmative act on 
the part of a court implies that it has jurisdiction so 
to acti^ and that it has ascertaihed that it had such 
jurisdictioni^ Conversely, no presumption against 


jurisdiction should be indulged, 45 nor should any- 
thing be presumed to be outside of the jurisdiction 
of a court of general jurisdictioni® 

Accordingly, unless the contrary appears from 
the record, it will be presumed, with respect to a 
court of general jurisdiction, that all the facts nec- 
essary to give the court jurisdiction to render the 
particular judgment existed^*^ and were duly 
found,45 that the court has determined every mat- 
ter on which its jurisdiction depends,^® and that ev¬ 
ery step necessary to give it jurisdiction has been 
taken.5® So, unles«! the contrary appears, it will be 


dlction is presumed to have jurisdic- 
tion over a particular cause.”—^Peter- 
son V. Donelley, 91 P.2d 123, 125, 33 
CaI.App.2d 133. 

(3) It is presumed to have juris- 
diction of unlawful detalner action 
hTought under statute hy purchaser 
at trustee*s sale, notwithstandlng 
damages alleged amounted to but 
One thousand dollars, that rental val- 
ue of premises was not alleged, and 
that by statute a justice’s court 
would have jurisdiction if rental val- 
ue was One hundred dollars or less. 
—Cheney v. Trauzettel, 59 P.2d 832, 
9 Cal.2d 158. 

(4) From the time of Service of 
summons or the equlvalent thereof, 
a presumption arose that jurisdiction 
of the superior court of Callfornla 
would continue untll a final judg¬ 
ment was entered.—^Memer Lumber 
Co. V. Sllvey, Cal.App., 84 P.2d 1062. 

40 . Cal.—Sccurity-First Nat. Bank 
V. Board of Sup>s of Riverside 
County, 26 P.2d 862, 136 Cal.App. 
208. 

IlL—Little V. Blue Goose Motor 
Coach Co., 244 Ill.App. 427, 

N.M.—^tate v. Patten, 69 P.2d 931, 
41 N.M, 395. 

R.L—Colagiovanni v. District Court 
of Sixth Judicia! Dist., 133 A. 1, 
47 R.I. 323. 

15 C.J. p 827 note 17. 

Vpoa appeol Oom th» denlal of a 
motioii for a aew txlal, it was held, 
as dllfering from the case of a col- 
lateral attack upon a judgment, that 
no presumptlons are Indulged in fa¬ 
vor of court's Jurisdiction over plain- 
tiff to render judgment on defend- 
ants' cross-actlons.—Cornelius v. 
Elarly, Civ.App., 24 S.W.2d 767, af- 
firmed Barly v, Cornelius, 89 S.‘W.2d 
6, 120 Tex. 335. 

41 . Tex,—Fowler v. Small, Clv.App., 
244 S.W. 1096. 

43 . IlL—Eddy v, Dodson. 242 IlL 
App. 508. 

Ind.—Grantham Realty Corporation 
V. Bowers, App., 18 N.B.2d 929. 
Ejr.^Plnnacle Motor Co. v. Simp- 
son, 287 S.W. 566, 216 Ky. 184. 


Mo.—Crabtree v. iBtna Life Ins. Co., | 
111 S.W.2d 103, 341 Mo. 1173—j 
Owens V. McCleary, 273 S.W. 146, 
147, citing Oorpn» Juris—St, ’ 

Charles Sav. Bank v. Thompson & 
Gray Quarry Co., 210 S.W. 868. 
S.C.—Ex parte Hart, 195 S.E. 263, 
186 S.C. 125. 

W.Va.—Slater v. Melton, 193 S.B. 186, 
119 W.Va. 259. 

16 C.J. p 827 note 17. p 831 note 28. 
Ijapse of tim» 

Presumption acquires greater force 
after lapse of time.—Wilcox v. Can- 
non, 1 Coldw., Tenn., 369. 

Admlssloii of lack of Juxlsdlotlon. 

Jurisdiction will not be presumed. 
in a collateral proceedlng, where 
there was in such proceedlng a di- 
rect admisslon that Jurisdiction dld 
not exist.—^Doe v. Anderson, 6 Ind. 
38. 

XTotlce of tezm not prssnmed 
Although, in absence of any show- 
Ing to contrary in record, exlstence 
of all matters necessary to confer 
jurisdiction will be presumed, where 
record showed that suit for divorce 
was filed and tried on opening day 
of speclal term, no presumption that 
statutory flve-day notice of term 
was given to litigants would obtain. 
-T-State ex rei. Robbins v. Gideon, 77 
S.W.2d 647, 228 Mo.App. 1023. 

43. S.C.—^Ex parte Hart, 195 S.E. 
253, 186 S.C. 125. 

saimsk faole premmiptlon of 
rightful Jurisdiction arises from the 
fact that a court of general Jurisdic¬ 
tion has acted in the matter.”— 
Graham v. Ployd, 197 S.E. 873, 877, 
214 N.a 77—State v. Adams, 196 S. 
E. 822, 828, 213 N.C 243. 

44. Mlss.—^Broom v. Board of Sup'rs 
of Jefferson Davis County, 158 So. 
344. 345. 171 Miss. 586, citing Goz- 
pus Juris. 

Nev.—Gamble v. Hanchett, 188 P. 
936. 35 Nev. 819, denying rehear- 
ing 126 P. 111, 34 Nev. 361. 

45. TJ.S.—^Biggs V. Blue, C.C.Ohio, 
3 F.Cas.No.1,403, 6 McLean 148. 

lowa.— Rowba v. Lamb, 4 Greene 
468. 


46. Mo.—St. Charles Sav. Bank v. 
Thompson & Gray Quarry Co., 210 
S.W. 868—^Davidson v. Schmldt, 164 
S.W. 677, 256 Mo. 18—^Harbstreet 

V. Shlpman, App., 122 S.W.2d 395 
—GUI V. Sovereign Camp, W. 0. 

W. , App., 236 S.W. 1073. 

15 C.J. p 829 note 20. 

47. Ga.—Stanley v. Metts, 149 S.E. 
786, 169 Ga. 101. 

Miss.—^Hall V. Franklin County, 185 
So. 691—^Pettlbone v. Wells, 179 
So. 336, 181 MisB, 425—^Martin v. 
Board of Sup*rs of Winston Coun¬ 
ty, 178 So. 315, 181 Miss. 363. 

Fresumption as to xesldenoe 

The presumption of jurisdiction 
of the person may be extended as 
to embrace the Intendment that a 
party resided In a particular placer 
Cal.—^Barrett v. Camey, 33 CaL 530. 
lowa.—Doran v. Davis, 43 lowa 86. 

4a Ala.—^Blount County Bank v. 
Barnes, 118 So. 460, 462, 218 Ala. 
280, citing Ooxpus Juris. 

15 C.J. p 829 note 21. 

49. U.S.—^Badger Dome Oil Co. v. 
Hallam, C.C.A.Minn., 99 F.2d 293. 

50. Ala.—^Blount County Bank v. 
Bames, 118 So. 460, 462, 218 Ala. 
230, •citing Corpus Juris. 

Cal.—Securlty-Flrst Nat Bank v. 
Board of SupYs of Riverside Coun¬ 
ty, 26 P.2d 862, 135 Cal.App. 208. 
Ga.—Davis v. Melton, 181 S.E. 300, 
51 Ga.App. 685. 

Ind.—^IndlanapoUs Northern Tractlon 
Co. v. Long, 127 N.B. 566, 73 Ind. 
App. 390. 

R.I.—Colagiovanni v. District Court 
of Sixth Judiclal Dist, 133 A. t 
2, 47 R.1. 323, citing Corpus Juris 
Tenn.—^Brewer v. Grlggs, 10 Tenn. 
App. 378, 

15 C.J. p 829 note 22. 

Application. thxouglLout procoedingv 
The rule applles to the varlous 
stages of the proceedlngs from in- 
stitution to completlon as well as 
to Judgments or decrees.—Voorheea 
V. Jackson, Ohlo, 10 Pet, -U.S., 449, 
9 L.Bd. 490. 
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presumed that the cause of action had accnied 
when suit was brought,^^ that there was due Service 
of process or notice, or appearance by the parties,^^ 
and that an appearance by an attorney was author- 
ized.®® The presumption of jurisdiction exists, even 
though the record is silent on a matter necessary to 
jurisdiction.®^ 

b. Fresmnptions as Alfected by Territorial Lim- 
its of Jurisdiction 

Presumptions have been Indulged that a corporation*a 
residence and the locatlon of land which was the subject 
of a suit were wlthin the territorial limits of the court's 
Jurisdiction. 

A presumption has been indulged that a defend¬ 
ant Corporation resided in the county in which suit 


was started, where residence there was necessary to 
the court’s jurisdiction;®® so also, it has been pre¬ 
sumed that land which was the subject of a suit was 
situated within the territorial limits of the jurisdic¬ 
tion of the court.®® 

c. Exercise of Special Statutory Powers 

There Is no presumption of the Jurisdiction of a court 
of genera! Jurisdiction where It exerclses special statu¬ 
tory powers In a special statutory manner or not ac- 
cordlng to the course of the common law. 

Some authorities have applied the presumption of 
jurisdiction of courts of general jurisdiction in cas¬ 
es where such courts have exercised special statu¬ 
tory powers,®*^ and it seems well established that the 
presumption arises where they exercise such spe- 


,AAml]ilstmtor*8 notloe of appoint- 
meiLt 

The sufflciency of administrator*s 
notice of his appointment, If essen- 
tial to Jurisdiction, may be pre¬ 
sumed.—^Bassett v. South, 158 N.B. 
229, 87 Ind.App. 136, denylng re- 
hearlngr 166 N.B. 410, 87 Ind.App. 
136. 

51. 111.—^Austin V. Austln, 48 111. 
App. 488. 

15 C.J. p 829 note 23. 

52. Ind,—Grantham Realty Corpo¬ 
ration V. Bowers, App., 18 N.B.2d 
929—^Indianapolls Northern Trac- 
tlon Co. V. Long, 127 N.B. 565, 73 
Ind.App. 390. 

Mo.—^Kirkman v. Stevenson, 238 S.W. 

543, 210 Mo.App. 880. 

Ohio.—^Hamilton v. Stewart, 6 Ohlo 
N.P.,N.S.. 653. 

B.I.—Cola^ovanni v. Distrlct Court 
of Sixth Judicial DisL, 133 A. 1, 
2, 47 RI. 828, citing Corpus Jiuls. 

16 C.J. p 829 note 24. 

Actual ox oooLStractlvie servloe 
Presumption is the same whether 
Service is actual or constructive.— 
McHatton v. Rhodes, 76 P. 1086, 143 
CaL 275, 101 Am.S.R. 126. 

D^eudaut “dnly searved;” auhstitut- 
ed Service 

(1) Where a Judgment roll recites 
that "'legal process . . . was 
duly served upon ali . . . per- 
sons who had . . . any interest 

In said property who were in thls 
state,” and that other persons were 
served hy publlcation, and where 
Service by publlcation on defendant 
would not have warranted Judgntnent 
agalnst hlm, the recital that defend¬ 
ant was ”duly served” means that 
he was ”personally served,” since he 
admittedly had an Interest In the 
property and wUl be presumed to 
have been within the state; and 
such Judgrment is hindlng upon him, 
although namlng him as ”Klnney” 
instead of “Kenney.”—Bank of Com- 


naerce & Trust Co. v. Kenney, 165 P. 
8, 9, 175 Cal. 59. 

(2) Where a court of general Juris¬ 
diction is .authorlzed to bring In, by 
substituted Service, nonresldent de- 
f endants Interested in property with¬ 
in its Jurisdiction. but is not required 
to put proof of Service in the record, 
it wlll be presumed, where the court 
has ordered such Service, that it was 
made as ordered, although no evl- 
dence thereof appears of record.— 
Applegate v. Lexington & Carter 
County Min. Co., Ky., 6 S.Ct. 742, 117 
U.S. 255, 270, 29 L.Bd. 892. 

Proof of waat of sexvioe songht 

Upon appeal in a suit to auiet tltle 
to land purchased hy plalntifT at 
sherifTs sale in a partition action, 
the appellate court in examlning the 
Judgment in the partition action will 
not look for proof of personal Serv¬ 
ice upon defendant in such action, 
but for want of such Service.—^Bank 
of Commerce & Trust Co. v. Kenney, 
165 P. 8, 176 Cal. 69. 

STotlce of motLoa to luorease «d dam^ 
uom 

Record of distrlct court, reciting 
glving of leave to Increase ad dam¬ 
num on he8U'ing of motion, carries 
with it presumption that notice of 
motion was given, so as to hestow 
Jurisdiction.—Colaglovanni v. Dis- 
trict Court of Sixth Judicial Dlst., 
133 A. 1, 47 R.I. 323. 

Notloa of pxooeedlAgs to esLtbr 
JiLdgmea.t nono pro tuno is presumed 
to have been given.—^Indlanapolis 
Northern Traction Co. v. Long, 127 
N.B. 665, 73 Ind.App. 390. 

53. N.J.—Lafetra v. Beveridge, 1 A. 

2d 68, 124 N.J.Eq. 184. 

16 C.J. p 880 note 26. 

Presumption of authority'of attor¬ 
ney see Attorney and Client 5 78. 

54. Ala.—^Blount County Bank v. 

Barnes, 118 So. 460, 462, 218 Ala. 

280, cltlng Oorpxm Juris. 
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Idaho.—^Pedersen v. Moore, 184 P. 
475, 32 Idaho 420. 

111.—Eddy V. Dodson, 242 IlLApp. 
608. 

Mo.—G-ill V. Sovereigrn Camp, W. O. 
W.. 236 S.W. 1073—Hali v. Thur- 
man, App., 86 S.W.2d 1069—Klrk- 
man v. Stevenson, 238 S.W'. 643, 
210 Mo.App. 880. 

Tenn.—^Brewer v. Griggs, 10 Tenn. 
App. 378. 

16 C.J. p 830 note 27. 

Necesslty of jurisdictiones appearlng 
of record see infra § 104. 

Record recitals as to jurisdiction see 
infra § 101. 

55. Mo.—St, Charles Sav. Bank v, 
Thompson & Gray Quarry Co., 210 
S.W. 868. 

Fresumption. not ovexoom» 

The presumption was held not 
overcome by a retum of Service by 
a sherilf of a different locality which 
stated that defendant^s presidentwas 
served at defendant^s buslness office, 
where the recital as to defendanfs 
office was surplusage.—St. Charles 
Sav. Bank v. Thompson & Gray 
Quarry Co., Mo.. 210 S.W. 868. 
Bepresentatlon hy agent In oonnty 
Where, at the time of the Issu- 
ance of a benefit certificate sued on, 
a defendant assoclation had a camp 
located in a partlcular county, and 
where plalntilf furnished papers 
conceming the death of Insured to 
the clerk of the camp in that coun¬ 
ty. it could be Inferred that the as- 
sociatlon had agents transacting 
buslness in such county, so as to 
give the Circuit court of such coun¬ 
ty jurisdiction under the governing 
statute.—GUI v. Sovereign Camp, W. 
O. W., Mo.App., 286 S.W. 1073. 

56. U.S.—^Foster v. Glvens, Ky., 67 
F. 684, 14 C.CJL 625. 

15 C.J. P 880 note 27 [a]. 

57- Colo.—^Van Wagenen v. Carpen- 
ter, 61 P. 698, 27 Colo. 444. 

115 C.J. p 831 note 32. 
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dal statutory powers by the usual common-law and 
chancery proceedings and practice;^^ likewise it 
arises where such courts enforce statutory causes 
of action of which they have cognizance in the ex- 
ercise of their general jurisdiction over the subject 
matter of such actions, rather than in the exercise 
of the special jurisdiction conferred on them by 
statute.5® 

On the other hand, it is very generally considered 
that there is no presumption of jurisdiction where 
a court of general jurisdiction exercises, in a spe¬ 
cial statutory manner, or otherwise than according 
to the course of the common law, special statutory 
powers not belonging to it as such court, and not 
within its ordinary jurisdiction,®0 since, under such 
circumstances, the court stands, with respect to the 


special power exercised, on the satne footing with 
courts of limited and inferior jurisdiction.®! 

<L Conclusiveness of Presumption ^ 

The presumption of the Jurisdiction of a court of 
general jurisdiction is rebuttable; under most authoritles 
It may be overcome oniy by recitais In the record af- 
firmatively showlng lack of Jurisdiction. 

The presumption in favor of the jurisdiction of 
a court of general jurisdiction, discussed in § 96 a 
supra, is not conclusive, but may be rebutted.®^ 
The burden is on the party claiming want of juris¬ 
diction to Show such want;®® and while there are 
authorities holding that lack of jurisdiction, at least 
over the subject matter,®4 may be shown by evi- 
.dence dehors the record,®® according to the weight 
of authority the presumption in favor of the juris- 


58. Tenn,—^Magevney v. Kaxsch, 66 
S.W.2d 662. 167 Tenn. 32, 92 A.L.. 

R. 343. 

15 C.J. p 831 note 33. 

69- Mo.—Charley v. Kelley, 26 S-W. 
671, 120 Mo. 134. 

15 CJ. p 831 note 34. 

€0. Ala.—^Hurt v. Knox, 126 So. 110, 
220 Ala. 448. 

Ark.—Grand Ltodge, A. O. U, W., v. 
Adair, 32 S.W.2d 430, 182 Ark. 684 
—Wallace v. Hlll, 205 S.v\r. 699, 
155 Ark. 363. 

111.—People ex reL Langre v. Old 
Portage Park Dist., 190 N.E. 664, 
356 111. 340. See Broadway Bank 
of St. Louis, Mo., V. McGee Creek 
Levee & Drainage DisL, 204 111. 
App. 592. 

Mo.—Crabtree v. .ffiJtna Life Ins. Co., 
111 S.W.2d 103, 108, 341 Mo. 1173, 
quoting Corpus Joris. 

Or.—^Murphy v. BJelik, 170 P. 723, 87 
Or. 329, denying rehearing 169 P. 
620, 87 Or. 329. 

Pa.—Re Pine Hili Road, 6 Pa.Dlst. & 
Go. 441, 443, quoting Corpus Juris. 
S.C.—Ex parte Hart, 196 S.E. 263, 
266, 186 S.C. 126, citlng Corpus 
Juris. 

Tex.—Mingus v. Wadley, 285 S.W. 
1084, 1089, 116 Tex. 661, quoting 
Corpus Juris—Stalllngs v. Pederal 
Underwrlters Exchange, Civ.App., 
108 S.W.2d 449. 

16 C.jr. p 831 note 35. 

Action for dlvoroe 

Idalio.—^Platts v. Platts, 216 P. 464, 
37 Idaho 149. 

Nev.—^Danforth v. Danforth, 166 P. 
927, 40 Nev. 436. 

Va.—^Blankenship v. Blankenship, 100 

S. B. 638, 126 Va. 696. 

Bankmpfs appUoation for order can^ 

'cenng Juagment 

N.T.—Buffalo Sav. Bajak v. Tuott, 
260 N.Y.S. 249, 236 App.Div. 666. 
Froce::dlxLg to annaac torxitory to 
park district 

HL—People ex reL Lange v. Old 


Portage Park Dist, 190 N.B. 664, 
866 111. 340. 

Froceedlugs under paupers aot 
111.—^Brown v. Van Keuren, 172 N.B. 
1, 340 111. 118. 

Suit based on wozkmen’8 compensa- 
tiLon prooeedlag 

U.S.—^Maryland Casualty Co. v. Ger- 
laske, CC.A.Tex., 68 F.2d 497. 

Tex.—^Mingus v. Wadley, 285 S.W. 
1084, 115 Tex, 661. 

Awardlng wxlt of possossion; ex. 
ecutlon sala 

Although the superior court has 
general Jurisdiction, It exercises a 
Jurisdiction which is special, limit¬ 
ed, and summary and not according 
to the course of common law when 
acting under a statute empowering 
it to award a writ of possession to 
a purchaser at an execution sale; 
hence, nothlng is to be taken by 
intendment in favor of its jurisdic¬ 
tion in such a case.—Stldham v. 
Brooks, Del., 6 A.2d 622. 

Frocedure for oonfesslon of Judg. 
ment 

This rule is not applicable to a 
statute merely regulating the mode 
of procedure in receiving the confes- 
slon of a Judgment.—^Bush v. Han- 
son, 70 IlL 480. 

81. Idaho.—^Platts v. Platts, 216 P. 
464, 37 Idaho 149. 

111.—^Brown v. Van Keuren, 172 N.B. 
1, 340 111, 118—^Keal v. Rhydderck, 
148 N.B. 63, 317 111. 281. See 

Broadway Bank of St Louis, Mo., 
V. McGee Creek Levee & Drain- 
age Dist, 204 IlLApp. 692. 

Mo.—Crabtree v. .<Btzia Life Ins. Co., 
111 S.W.2d 103. 108, 341 Mo. 1173, 
quoting Corpus Juris. 

Tex.—Mingus v, Wadley, 286 S.W. 
1084, 1089, 115 Tex. 661, quoting 
Corpus Juris. 

16 C.J. p 827 note 17 [fj, p 832 note 
36. 

Basis for rule 

The question whether a superior 
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court acting under a special author¬ 
ity or Jurisdiction conferred upon it 
by statute is to be regarded as one 
of limited and inferior Jurisdiction 
**is probably a question of authority 
more than of reason, for It is doubt- 
ful if there is any prlnciple of rea¬ 
son or justice which decides either 
way."—Cooper v. Sunderland, 3 lowa 
114, 127, 66 Am.D. 62. 

62. lowa.—^Blaln v. Dean, 142 N.W. 
418, 160 lowa 708. 

N.T.—^People v. Llscomb, 60 N.T. 
669, 19 Am.R, 211, reversing 3 
Hun 760, 6 Thomps. & C. 268. 
Presumptions as to jurisdiction in 
collateral attack on Judgments see 
the C.J.S. title Judgments $ 425, 
also 84 C.J. p 637 note 72-p 646 
note 18. 

63. Ind.—^Pitch V. Gundrum, 122 N. 
B. 428, 69 Ind.App. 672. 

'dear anA expUolt” pruof 
“The proof required to overcome 
the presumption that exlsts in favor 
of the Jurisdiction of a court of gen¬ 
eral Jurisdiction must be ciear and 
explicit.”—^Egan v. Glragoslan, 246 
N.Y.S. 69. 71, 137 Misc. 830. 

If aa allagatiou of a Jurlsdlotloiu 
al faot is deuled, the burden of oust- 
ing the court of Jurisdiction by proof 
is upon the party seeking such oust- 
er.—^Bmpire Ranch, etc., Co., 136 P. 
127, 24 Colo.App. 464. 

Acts or OGDolsslous affootLiLg the 
valldlty of the prooeediugs must be 
aflElrmatively shown.—Johnson v. Vic¬ 
toria Chlef Copper Mln., etc., Co., 112 
N.Y.S. 346, 60 Misc. 468, afflrmed 114 
N.Y.S. 1132, 129 App.Dlv. 910—14 C. 
J. p 882 note 43. 

64 . Idaho.—■Williams v. Sherman, 212 
P. 971, 976, 36 Idaho 494, citlng 
Corpus JUrls. 

16 C.J. p 832 note 42. 

65. N.Y.—^Perguson v. Crawford, 70- 
N.Y. 253, 26 Am.R. 589. 

15 C.J. P 832 note 42. 
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diction of superior courts may be overcome only by 
recitals in the record showing afSrmatively that the 
court was without jurisdiction.®* 

§ 97. Courts of Inferior, Limited, or Special 
Jurisdiction 

No presumption exists In favor of the Jurisdiction of 
courts, or other tribunais, of Inferior, llmited, or special 
jurisdiction;' but once Jurisdiction is established the 
regularity of their proceedings and the validity of sub- 
sequent proceedings are presumed. 

No presumption exists in favor of the jurisdic¬ 
tion of courts of inferior, limited, or special juris¬ 
diction,or in favor of the jurisdiction of inferior 
magistrates or tribunais exercising judicial func- 
tions,®8 and jurisdiction in such cases must affirma- 
tively appear,®^ and the facts conferring jurisdic¬ 


tion affirmatively found to exist;^® however, it is 
within the constitutional power of the legislature 
to change this rule.^^ So the mere exercise of ju¬ 
risdiction by such courts does not raise a presump¬ 
tion of the existence of the requisite jurisdictional 
facts, and one who relies on a decision or order 
of such a court, or who claims any right or benefit 
under its proceedings, must affirmatively show its 
jurisdiction by alleging and proving it;"^® and this 
rule applies to jurisdiction both of the person and 
of the subject matter.'^^ Where, however, jurisdic¬ 
tion is once established, and these courts have not 
transcended their powers, the validity of subse- 
quent proceedings will be presumed until the con- 
trary is shown,^® and the same presumptions of reg¬ 
ularity will attend the proceedings as apply to the 
acts of courts of general jurisdiction.76 Thus one 


6& Idaho.—^Williams v. Sherman, 212 
P. 971. 36 Idaho 494. 

16 C.J. P 832 note 41. 

67. 111.—People v. Mlller. 171 N.E. 
672, 339 111. 573. 

Mlss.—Jackson Bqulpment & Service 
Co. V. Dunlop, 160 So. 734, 177 
Miss. 762—Broom v. Board of 
Sup’rs of Jefferson Da vis County, 
158 So. 344, 171 Miss. 586. 

Neb.—Gloor v. Torezon, 187 N.W. 
887, 108 Neb. 402—^Kuker v. Bein- 
dorff. 88 N.W. 190, 63 Neb. 91. 
Nev.—State v. Justice Court of Reno 
Tp., Washoe County, 233 P. 40, 48 
Nev. 426. 

N.T.—Patrzykowskl v. Mursten, 294 
N.T.S. 62, 250 App.Div. 365—Buf- 
falo Sav. Bank v. Tuott, 260 N.T.S. 
249, 236 App.Div. 556—Klatzko v. 
Golodetz, 184 N.T.S. 367, 193 App. 
Div. 864—Langr v. Dreyer, 9 N.T.S. 
2d 970, 170 Misc. 207, 

Ohlo.—State ex rei. Sparks v. Weber, 
192 N.E. 386, 48 Ohio App. 60. 
Tenn.—^Brewer v. Grisg's, 10 Tenn. 
App. 378, 395, Quotingr Cozpns 

JnzlB. 

Vt—Barber v. Chase, 143 A. 302, 101 
Vt. 343. 

15 C.J. p 833 note 44. 

County court of llmited, but not in¬ 
ferior, Jurisdiction see infra S 89. 

Where the prlvUeere of sXLlxijr the 
*tate is granted, wlth conditions, the 
Jurisdiction is limited and special 
and no presumption will be enter- 
tained in support of it.—Ross v. 
State, 173 N.T.S. 656, 186 App.Div. 
166, affirming 17.5 N.T.S. 304, 103 
Misc. 196. 

N.T.—^People ex rei. Hayes v. 
Waldo, 106 N.B. 961, 212 N.T. 156 
—^People ex rei. Liberty v. Cooke, 
177 N.T.S. 116, 188 App.Div. 361. 
City councll sltting as a board of 
equallzatlon —Rickard v. Council of 
City of Santa Barbara, 192 P. 726, 
49 CaLApp. 68. 


School dlfftzlot 

Tex.—G-eflert v. Torktown Independ- 
ent School DisL. Com.App., 290 S. 
W. 1083, reversing, Civ.App., 285 
S.W. 346. 

Ooimty oommJsBloseifs 
Ohio.—State ex rei. Bolsinger v. 
Swlng, 6 N.E.2d 999, 64 Ohio App. 
251. 

09. Nev.—Court of Reno Tp., Washoe 

County, 233 P. 40, 48 Nev. 425. 
N.T.—People ex rei. Tweed v. Lis- 
comb, 60 N.T. 669, 19 Am.R. 211, 
11 Alb.L.J. 396—^Lang v. Dreyer, 
9 N.T.S.2d 970, 170 Misc. 207. 

Ohio.—State ex rei. Bolsinger v. 
Swmg, 6 N.E.2d 999, 54 Ohio App. 
251. 

Tex.—Geffert v. Torktown Independ- 
ent School Dist., Com-App., 290 S. 
W. 1083, reversing, Civ.App., 286 

S. W. 846. 

W.Va.—Slater v. Melton, 198 S.B. 

186, 119 W.Va. 259. 

Entrles asid dedsloiui 

No presumption exists in favor 
of entries and decisions of court of 
limited jurisdiction unless record af¬ 
firmatively shows that the court had 
Jurisdiction to make them.—Colagi- 
ovanni v. District Court of Sixth Ju- 
dicial Dist, 133 A. 1, 47 R.I. 323. 

70. Miss.—^Pettibone v. Wells, 179 
So. 336. 181 Miss. 426—^Martin v. 
Board of Sup'rs of Wlnston Coun¬ 
ty, 178 So. 816, 181 Ii^iss. 363. 

N.T.—Ross V. State, 173 N.T.S. 666, 
186 App.Div. 166, affirmlng 176 N. 

T. S. 304, 103 Misc. 196. 

Ohio.—State ex rei. Bolsinger v. 
Swlng, 6 N.E.2d 999, 54 Ohio App. 
251. 

71. W.Va.—Slater v. Melton, 193 S. 
E. 186, 119 W.Va. 269. 

15 C.J. p 833 note 44 [b]. 

Municlpal ooort of BovtioiL held 
subject to statute appllcable to dis¬ 
trict courts generally, providlng that 
same presumption as would be made 
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in favor of proceedings of other 
courts of superior and general Ju¬ 
risdiction shall ohtain.—^Long v. 
George, 195 N.E. 377, 290 Mass. 316. 
712. Tex.—^Mingus v, Wadley, 286 S. 
W. 1084, 1089, 315 Tex. 651, quot- 
ing CoxpoB Juris—G^llert v. Tork¬ 
town Independent School Dist., 
ComA-pp., 290 S.W. 1083, 1086, 

quotlng Oorpns ^nzis» and revers¬ 
ing, Civ.App., 285. S.W. 346. 

15 C.J. p 833 note 44. 

73. Texi—^Mingus v. Wadley, 285 S. 
W. 1084, 1089, 115 Tex. 651, quot- 
ing Oorpns Juris—Geffert v. Tork¬ 
town Independent School Dist., 
Com.App., 290 S.W. 1083, 1085, 

quotlng Oorpns Jnxls, and revers¬ 
ing, Civ.App., 285 S.W. 346. 

Va.—^Forbes v. State Councll, Jun¬ 
ior Order United American Me- 
chanlcs of Virginia, 60 S.E. 81, 107 
Va. 853. 

15 C.J. p 834 note 45. 

74 Tex.—^Mingus v. Wadley, 285 S. 
W. 1084, 1089, 116 Tex. 661, quot- 
ing Oorpns Joxls: 

16 C.J. p 834 notes 44-46. 

75. Kan.—Cahill Swift Mfg. Co. T. 

Hayes. 157 P. 1169, 98 Kan. 269. 

15 C.J. p 834 note 47. 

74 IlL—Smlth V. Herdllcka, 164 N. 

E. 414, 323 111. 585. 

Ind.—^Ward v. Board of Com’r8 of 
Lake County, 167 N.E. 721, 199 
Ind. 467. 

The m a xl i n, ''Oaunla praesniixiiXLtiix 
rlta esse acta,” applies 
Kan.—Cahill Swift Mfg. Co. v. Hayes, 
167 P. 1169, 98 Kan. 269. 

Pa.—^Powler v. Jenkins, 28 Pa, 176. 

Where a bioard of supervisors has 
foimd a Jurisdlotional fact in support 
of a Judgment, the judgment is enti- 
tled to the same force and effect 
with respect to such fact as the 
Judgment of a court of general Ju¬ 
risdiction.—^Pettibone v. Wells, 179 
So. 336, 181 Miss. 426—Martin v. 



§ 98 


C0UBT8 


21 C.J.S. 


who relies on a loss of jurisdiction to invalidate a 
judgment must affinnatively show such loss.^^ 


§ 98. Probate and Similar Courts 

There Is a presumptlon of the Jurisdiction ot probate 
and simllar courts when they possess t**® ® 

courts of general jurisdiction, but not when they are 
held to have a speclal and llmited jurisdiction. 


The rules as to the presumptions in favor of the 
jurisdiction of courts of general jurisdiction, as set 
out in § 96 supra, apply to courts of probate, and 
those with like powers, where they are regarded as 
courts of general jurisdiction or as possessing &e 
attributes thereof, or when they are adjudicating 
the class of questions over which they have general 
jurisdiction.'^® These presumptions may be applied 
even though the courts in question have not exclu- 
sive jurisdiction,^* or have a limited, but not a spe- 
cial or inferior, jurisdiction,*® or have powers 
which are limited to certain specified subjects.*! 


On the other hand, the rule against the presump- 
tion of jurisdiction in courts of inferior, limited, or 
special jurisdiction, as set out in § 97 supra, is ap- 


plicable to probate and similar courts where theif 
jurisdiction is held to be a special and limited one, 
not according to the common law,** particularly 
when they exercise powers in special matters con* 
stituting exceptions to their general authority.** 

So the presumption of jurisdiction has been in- 
dulged with respect to a court by which a guardian 
was appointed,*^ but not, in another case, where the 
court was held to be, in such matters, ond of special 
and limited jurisdiction.** 

§ 99. County Courts 

There Is a presumptlon of the jurisdiction of county 
courts where their jurisdiction Is general or they are 
adjudicating classes of questions as to wWch they have 
general jurisdiction. 

The presumption in favor of the jurisdiction of 
courts of general jurisdiction, as discussed in § 96, 
supra, applies to county courts where their juris¬ 
diction is general,*® or where they are courts of 
limited, but not of inferior, jurisdiction, adjudicat¬ 
ing particular classes of questions as to which they 
have general jurisdiction and where jurisdiction 


Board of SupTs of Wlnston County, 
178 So. 315, 181 Mlss. 353. 

77. N.Y.—Bowman v. Seaman. 137 
N.T.S. 668, 162 App.Div. 690, reax- 
gument and appeaJ to couA of aiH 
peals denled, 187 N.T.S. 1112, 152 
App. 937. 

78. Aria.—Vamea v. White, 12 P. 
2d 870, 40 Ariz, 427. 

111.—^Illinois Merchants’ Trust Co. v. 

Turner, 173 N.E. 52, 341 111. 101. 
•RTftTi- —^Denton v. Mlller, 203 P. 693, 
110 Kan. 292. 

Mo.—Ussery v. Haynes, 127 S.W,2d 
410. 

Neb.—^Poote v. Chlttenden, 184 N.W. 
167, 106 Neb. 704. 

Ohlo.—Hamilton v. Stewart, 6 Ohio 
N’.P.,N.S.. 563. 

Tex,—^Hannon v. Henson, Com.App., 
16 S.W.2d 679, afflrming, Clv.App., 
7 S.W.2d 613. 

16 C.J. p 834 note 61—84 C.J. p 646 
note 15. 

Buden of sbnwlnjr waat of Jozis. 
dietloa. in a probate court is on the 
jMLrty claiming such want, and this 
burdcn requires ciear and convinclng 
proof.—Collins v, Maude, 77 P. 946, 
144 Cal. 289. 

Beernlaxlty of procondt-ngs 

(1) “The probate court is a court 
of general Jurisdiction, and Its pro- 
ceedings are presumed to be regular 
unless shown otherwlse.”—Marsh v. 
Hanna, 269 N.W. 226, 226, 219 lowa 
682. 

(2) “When the [probate] court 
[administerlng an estate] has once 
obtained Jurisdiction of the res, all 
presumptions and Intendments are to 


be taken In favor of the regularity 
and valldity of its proceedings.”—^In 
re Upton's Estate, 92 P.2d 210, 212, 
199 Wash. 447, 123 A.Ii.R. 1220— 
State ex rei. Lauridsen v. Superior 
Court for Klng County, 37 P.2d 209, 
213, 179 Wash. 198, 96 A-L-R. 819. 
Adoption prooeadiags 

Jurisdiction will be presumed in 
favor of the Judgment of a probate 
court In adoption proceedings where 
these proceedings are held to be in 
accordanoe with the usual practice of 
courts of record.—^Magevney v. 
Karsch, 66 S.W.2d 662, 167 Tenn. 82, 
92 AL.R. 343. 

79. Ala.—Acklen v. Goodman, 77 
Ala. 521. 

Wash.—^Magee v. Blg Bend Land Co., 
99 P. 16, 51 Wash. 406. 

80l 111.—Salomon v. Wincox, 104 111. 
App. 277. 

Mo.—Crohn v. Modern Woodmen, 129 
S.W. 1069, 145 Mo.App. 168. 

N.J.—^Hess V. Cole, 23 N.J.Law 116, 

81. Minn.—^Davis v. Hudson, 11 N. 
W. 136, 29 Minn, 27. 

Mo.—Vlehmartn v. Viehmann, 250 S. 
W. 665, 298 Mo. 366. 

82. Vt.—^Probate Court for District 
of Falr Haven v. Indemnity Ins. 
Co. of North America, 171 A. 386, 
106 Vt. 207—^Barber v. Chase, 143 
A 302. 101 Vt. 343. 

15 C.J. p 835 note 56—84 C.J. p 646 
note 17. 

83. Ala.—^Rucker v. Tennessee Coal, 
etc., Co., 68 So. 466, 176 Ala. 456. 

16 C.J. p 836 note 67—34 QJ, p 646 
note 18. 


84. lowa.—^Marsh v. Hanna, 269 N. 
W. 225, 219 lowa 682. 

OkL—^Powerp v. Brown, 252 P. 27, 
122 Okl. 40. 

28 C.J. p 1070 note 93. 

85. Vt—^Holden v. Scanlin, 30 Vt 
177. 

86. 111.—^Moats V. Moore, 199 111. 
App. 270. 

16 C.J. p 835 note 69. 

Xn aa actloa oa a aota aad to 
foreolose a mortgage on persoualty, 
brought in a county court it was 
held, with respect to the allegation 
of the value of the mortgaged prop- 
erty, that “every presumptlon must 
be indulged In favor of the Juris¬ 
diction of the court”—Olloqui v. 
Duran, Civ.App., 60 S.W.2d 808, 809, 
set aslde, on other grounds 92 S.W. 
2d 436, 127 Tex. 166. 

Beguluity of prooeedlags 

The county court of Lincoln coun¬ 
ty is a court of record, and the usual 
presumptlon in favor of regularity 
of proceedings is appllcable thereto. 
—State ex rei. Leverance v, Prey, 
Wis-, 286 N.W. 706. 

87. U.S.—^Montgomery v. Bqultable 
Life Assur. Soc. of U. S., C.CA.I11., 
83 P.2d 768. 

111.— People V. Mlller, 171 N.E. 672, 
339 111. 673—^Hoit v. Snodgrass, 
146 N.E. 662, 316 111. 648—Llttle v. 
Blue Goose Motor Coach Co., 244 
I11.APP. 427. 

16 C.J. p 835 note 60. 

“Where a county court possesses 
general jurisdictlop of a glven class 
of subject-matters, the possesslon of 
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of the subject matter has been acquired by such a 
court it is presumed to continue.^^ However, where 
a county court is regarded as an inferior court, 
acting under special statutory directions and not ac- 
cording to the course of the common law, no intend- 
ments in favor of its jurisdiction may be indulged.*^ 

§ 100. Courts of Another State 

It Is presumed, uniess the contrary appears, that 
courts of record, or of general Jurisdiction, of another 
state had the authority which they exercised; but no 
presumption of jurisdiction obtains when such courts 
have acted In matters as to which thelr jurisdiction is 
held a llmited one. 

In the absence of evidence to the contrary, it is 
presumed that courts of record, or of general juris¬ 


diction, of another state had the authority which 
they assumed to exercise in particular cases,^® and 
the presumption must be overcome by ciear and con- 
vincingSi proof but such presumption is not con- 
clusive and does not preclude a collateral inquiry 
into the question whether or not jurisdiction ac- 
tually existed.®* 

The presumptions generally applicable to courts 
of general jurisdiction do not apply where the for- 
eign court is acting in a matter as to which it is 
considered a court of limited jurisdiction and it 
is not necessarily to be presumed, in the absence of 
any showing to that effect, that a court of another 
state is a court of general jurisdiction whose ju¬ 
risdiction is to be presumed.^ 5 


L RECORD RECITALS AS TO JURISDICTION 


§ 101. Courts of General Jurisdiction 

Jurisdictional facts expressiy found by a «upeplor 


court of general Jurisdiction, or otherwlee appearing of 
record, are conciuslvcly estabiished, uniess irroconcllable 
with other parts of the record or, under some authorities, 


Jurisdiction assumed to be exercised 
in a particular case faliing witliln 
that class is, in a collateral proceed- 
Ing, presumed. All matters neces- 
sary to glve the court jurisdiction, 
upon which the record is silent, are 
presumed.’*—Foote v. Chlttenden, 184 
W.W. 167, 168, 106 Neb* 704. . 

“The county court is a court of 
general probate jurisdiction, and it 
should not be held to have acted in 
excess of its jurisdiction, uniess it 
clearly appears that it entered a de- 
cree not authorized hy law.*’—^Hunter 
V. Wittier, 250 P. 793, 794, 120 Okl. 
103. 

oatuvs 6f aottoxi wlthln. juzls- 
dlotlon. 

As to matters over which a county 
court has general jurisdiction, If pe- 
titlon shows facts sufficient to show 
cause of actlon withln such jurisdic¬ 
tion, and facts on face of record do 
not establish lack of jurisdiction, all 
presumptions are made in favor of 
power of court to act.—Brandeen v. 
Lou, 201 N.W. 666, 113 Neb. 34. 
Appointment of guardlan see supra 
S 98. 

Xumnlty prooeedlng» 

It will be presumed that a county 
court having general jurisdiction in 
Insanity proceedings had jurisdiction 
both of the person and of the sub¬ 
ject matter therein.—^Moats v. Moore, 
199 I11.APP. 270. 
mUnoiul oou&ty oonrts 
While early cases in Missouri held 
that the facts necessary to sho'vf ju¬ 
risdiction of county courts must ap- 
pear from thelr records, the se cases 
were expressiy overruled hy Johnson 
V. Beazley, 65 Mo. 250, 27 Am.H. 276, 
and the principle announced that as 
to matters exclusively withln thelr 


jurisdiction the same presumptions 
are to he Indulged in favor of their 
proceedings, judgments and orders as 
are Indulged with respect to a court 
of general jurisdiction.—^Ussery v. 
Haynes, Mo., 127 S.W.2d 410. 
sa lowa.—^Davenport Mut. Sav. Pund, 
etc.; Aasoc. v. Schmidt, 15 lowa 
218. 

89. Mo.—^Evans v. Andres, 42 S.W. 
2d 82, 226 Mo.App. 63. 

Adoption prooeedings 
111.—Keal V. Rhydderck, 148 N.B. 53, 
317 111. 231—Kennedy v. Borah, 80 
N.B. 767, 226 111. 243. 

90. 111.—Bddy v. Dodson, 242 111. 
App. 608—^Blakeslee v. Blalceslee, 
213 IlLApp, 168. 

Mass.—^Rohinson v. Freeman, 128 N. 

B. 718, 236 Mass. 446. 

Okl.—Fidelity & Deposit Co. of 
Maryland v. Clanton, 28 P.2d 566, 
167 Okl. 106. 

W.Va.—Citlzens* Nat. Bank of Port 
Allegany, Pa., v. Consolidated 
Glass Co., 97 S.B, 689, 83 W.Va. 1. 
15 C.J. p 835 note 62—28 C.J. p 1070 
note 93 [a]—34 C.J. p 1140 note 
62. 

Impeachment of judgments of courts 
of sister States for want of juris¬ 
diction see the C.J.S. title Judg¬ 
ments S 893, also 34 C.J. p 1138 
note 56-p 1151 note 64. 

Jozlsdlction to detetml^ reonody 
A court of another state having ju¬ 
risdiction of the subject matter and 
the parties is presumed to have ju¬ 
risdiction to determine the remedy. 
—Rubln V. Dale, 288 P. 223, 166 
Wash. 676. 

Service by pubOloetioii 
Presumption In favor of jurisdic¬ 
tion is the same where servlce made 
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by publicatlon as where It was per- 
sonal.—^In re Wlechers’ Estate, 250 
P. 397, 199 Cal. 523, certiorari de- 
nied Wiechers v. Wiechers, 47 S.Ct. 
476, 278 U.S. 762, 71 L.Bd. 879. 

]&aok of Jnxlsdlctloai In «Imllar eonztff. 

The presumption will be indulged 
even though similar courts of the 
state in which the guestion is ralsed 
have no such authority as that ex¬ 
ercised by 'the court of the other 
state.—Council Bluffs Sav. Bank v. 
Grlswold, 70 N.W. 376, 60 Neb. 763. 

91. Cal.—^In re Wiechers’ Estate, 250 
P. 397, 199 CaL 623, certiorari de- 
nled Wiechers v. Wiechers, 47 S. 
Ct. 476, 273 tr.S. 762, 71 LuBd. 879. 

92. W.Va.—dtizens’ Nat. Bank of 
Port Allegany, Pa., v. Consolidated 
Glass Co., 97 S.E. 689, 83 W.Va. 1. 

93. W.Va.—Citlzens* Nat. Bank of 
Port Allegany, Pa., v. Consolidated 
Glass Co., supra. 

15 C.J. p 836 note 68—34 C.J. p 1142 
note 72. 

94. Idaho.—^Platts v. Platts. 216 P. 
464, 87 Idaho 149. 

Special pxooeedlng In Mezioan court 

Proceeding under Mexican laws to 
obtain title to vacant land is spe- 
cial proceeding, and no jurisdiction¬ 
al presumptions with respect there- 
to may be entertalned, but proof 
must Show jurisdiction.—^WUlis v. 
First R.eal Estate & Investment Co., 
C.C.ATex., 68 P.2d 671, certiorari de- 
nied 64 S.Ct. 631, 292 XJ.S. 626, re- 
hearing denled 64 S.Ct. 718, 292 XJ.S. 
604, 78 L.Bd. 1467. 

95. N.Y.—^Benedlct v. Clarke, 123 N. 
T.S. 964, 139 App.Dlv. 242. 

15 C.J. P 836 note 64. 
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with evidence aliunde; eonversely, where it appeari 
from the record that the court was wfthout Jurisdietion» 
no presumption In favor of Jurisdietion can be induiged. 

Jurisdictional facts expressly found by a superior 
court of general jurisdietion, or otherwise appear- 
ing of record, and relating to matter within the 
general scope of the courts' powers, are conclusive- 
ly established thereby, and cannot be questioned in 
a collateral proceeding,^® even though all facts es- 
sential to jurisdietion are not disclosed by the rec¬ 
ord,97 unless the recitals as to jurisdietion are ir- 
reconcilable with the other facts disclosed by the 
record, in which case the record impeaches itself,®* 
or, under some authorities, unless impeached by ev¬ 
idence aliunde.99 

Conversely, where it appears from the record 
that the court was without jurisdietion, no prestimp- 
tion in favor of jurisdietion can be induiged, and 
the action of the court is void.^ When the record 
States the evidence or makes an averment showing a 
want of jurisdietion, it will not be presumed in sup- 
port of the judgment that there was other or dif¬ 
ferent evidence respecting the fact, or that the fact 
was otherwise than averred,^ and if the record on 


I the whole shows that what was done to acquire ju- 
J risdiction was insufficient, it will not be presumed 
that some other thing, not shown by the record, 
which would confer jurisdietion was done,3 the 
whole record being taken together for this purpose.^ 
Court records generally are considered in §§ 225- 
237 infra; the effect given to record recitals of ju- 
risdiction upon appeal is considered in Appeal and 
Error § 1536 c, the effect given to recitals of juris- 
diction in judgments on collateral attack generally 
in the CJ.S. title Judgments § 426, also 34 CJ, p 
547 note 19—p 552 note 43, and the verity and con- 
clusiveness of the judgment record in the CJ.S. title 
Judgments § 132, also 34 C.J. p 95 note 22-p 96 note 
32. 

If a court has exercised special powers, and its 
judgment or decree recites a compliance with the 
statute, it will conclusively be presume4 that the 
court acted on sufficient evidence of the facts recit- 
ed,9 and a general recital in the judgment or decree 
that the statutory requirements have been fulfilled 
is sufficient, although the facts are not set out in the 
record;® but if the facts are set out in the record, 


961 U.S.—Shlelds v. Shlelds, D.C. 

Mo., 26 F.Supp. 211. 

111.—People V. Miller, 171 N.H. 672, 
339 111. 573. 

OkL—parte Massengale, Cr., 93 
P.2d 41. 

15 C.J. p 837 note 67. 

97. Ark.—^Fldelity Mortg. Co. v. 

Evans, 270 S.W. 624, 168 Ark. 459. 
Neh .—^In re Ranip*s Estate. 201 N. 

W. 676, 113 Neb. 3. 

Or.—In re Iiyon’s Guardianship, 265 
P. 1087, 128 Or. 94. 

Tex.—^Hardy v. Beatty, 19 S.W. 778, 
84 Tex. 562—Carroll v. McLeod, 
Com.App., 130 S.W.2d 277, afflrm- 
ing McLeod v. Carroll, Civ.App., 
109 S.W,2d 316—^Hannon v, Hen- 
son, Com.App., 15 S.W.2d 579. 

Va.—Shelton v. Sydnor, 102 SJS. 83, 
126 Va. 625. 

15 C.J. p 838 note 68. 

9a 111.—^People ex reL Carlstrom v. 
Shurtleff, 189 N.B. 291, 355 111. 
210 . 

Wyo,—State v. XJnderwood, 86 P.2d 
707, 719, citlngr Ooxpus JtirlB. 

15 C.J. p 838 note 69. 

99. lowa—Shehan v. Stuart, 90 N. 

W. 614. 117 lowa 207. 

N.T.—^Fergruson v. Crawford, 70 N.Y. 
263, 86 N.Y. 609. 

84 CJ. p 647 note 21, p 650 note 35. 

“Perhaps,*’ If shown aliunde.— 
State v. XJnderwood, Wyo., 86 P.2d 
707, 719. 

Pederal oonrVs record redtals on 
the subject of jurisdietion may be 
controverted by extrinsic evldenca 


Mo.—Stuart v. Dickinson, 236 S.W. 
446, 290 Mo. 516. 

Tex.—Batjer v. Roberts, Clv.App., 
148 S.W. 841. 

1. Cal.—^Adolph M. Schwartz, Inc. v. 
Burnett Pharmacy, 295 P. 608, 112 
CaLApp. 781. 

Ga—Campbell v. Atlanta^ Coeteh Co., 
200 S.E. 203, 68 Ga.App. 824, trans- 
ferred 196 S.E. 769, 186 Ga. 77. 

16 C.J. p 838 note 70. 

“The presumptions which the law 
implies in support of the judgrments 
of superior courts of greneral juria- 
diction only arise with respect to 
Jurisdictional facts concerning which 
the record is silent.”—Galpin v. 
Page, Cal., 18 Wall. 350, 366, 21 L. 
lEd. 959. 

faot appareoLt fxom th» 
tory reoord, showingr that funda- 
mental law was disregrarded in the 
establishment of the Judgrment, will 
render it null and void for all pui> 
poses.”—Stockyards Nat. Bank v. 
Bragrg', 246 P. 966, 973, 67 XJtah 60. 

Service oxi wroagr oorporation, as 
shown by writ in record, held fatal 
to gramishee Judgment.—^American 
Biscount Corporation v. Gerrard, 286 
P. 666, 156 Wash. 276. 

2. 111.—Werner v. W. H. Shons Co., 
173 N.E. 486, 341 111. 478. 

15 C.J. p 838 note 71—34 C.J. p 651 
note 39. 

JSfleet of statute tut to recitals 

“It is . . . urged . . . thaf, 
because of our statute . . , or- 

ders or decrees made by a court or 
Judge in probate proceedings need 
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not recite the existence of facts or 
the performance of acts upon which 
the Jurisdietion of the court may de- 
pend . , here the facts and 

purpose upon and for which the 
mortgage was authorized are recited 
and contained in the order, and what 
if anythlng showing such purpose 
was there lacking was afllrmatively 
brought into the case by .the plain- 
tiflFs pleadlngs, and by its stlpula- 
tion of facts put in evidence by it 
Thus, whatever presump¬ 
tion of Jurisdictional facts may be 
induiged from a naked order con- 
tainlng merely the matters ordered 
and adjudged Is on the record itself 
dissipated.”—Stockyards Nat. 

V. Bragg, 246 P. 966, 973, 67 XJtah 60. 

3- 111.—^Werner v. W. H. Shons Co., 
173 N.E. 486, 341 111. 478. 

16 C.J. p 839 note 72—34 C.J. p 661 
note 40. 

Omissloa. lu retum of substituted 
servloe in another county of facts 
showing existence of any conditlon 
required by statute to authorize such 
Service held ground for reversal.— 
Werner v. W. H. Shons Co., 173 N.B. 
486, 341 IU. 478. 

4i Or.—^Laughlin v. Hughes, 89 P.2d 
568. 

16 C.J. p 889 note 78—34 C.J. p 651 
note 41. 

B. 111.—^Reedy v. Camfleld, 42 N.B. 

833, 159 111. 254. 

15 C.J. p 839 note 76. 

A Ark.—McLaln v. Duncan, 20 S.W. 
697, 67 Ark. 49. 
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and it appears therefrom that the statute has not 
been complied with, the recital of the judgment or 
decree will not avail.^ 

Service by publication. If the judgment or de¬ 
cree recites the fact of publication, although the 
rccord shows nothing further with respect thereto, 
it is generally held that such recital will raise at 
least a prima facie presumption that the statutory 
requirements of Service by publication were com¬ 
plied, with.^ 

§ 102. Courts of Limited or Special Jurisdic- 
tion 

The recital of Jurisdictional facte In the record of a 
court of llmlted or special Jurisdiction Is conclusive, un- 
less want of Jurisdiction appears on the face of the pro> 
ceedings, and uniess jurisdiction depends on a collateral 
fact which can be decided wlthout golng Into the merits 
of the case, In whtch case the recital may be questioned 
collaterally and dlsproved. 

Where the record of a court of limited or special 
jurisdiction declares the ascertainment of the ju- 


§ 104 

risdictional facts, which appears to be made in the 
exercise of its authority,® it is, as a general nile, 
conclusive,uniess the want of jurisdiction is ap¬ 
parent on the face of the record or proceedings.^^ 
This is true at least where the question of jurisdic¬ 
tion is involved in the question which is the gist of 
the suit, so that it cannot be decided without going 
into the merits of the case;^^ on the other hand, 
where jurisdiction depends upon some collateral 
fact which can be decided without going into the 
case on its merits, the recital thereof, although con- 
stituting prima facie evidence of jurisdiction,^^ may 
be questioned collaterally and disproved.^^ 

A clerical error in the recital of jurisdictional 
facts is not fatal.^^ 

§ 103. Courts of Another State 

Record recitals as to jurisdiction as affecting 
judgments of courts of another state are considered 
in the CJ.S. title Judgments §§ 893, 896, also 34 CJ. 
p 1138 note 56-p 1151 note 64, p 1154 notes 82-85. 


J. NEOESSITY OF JURISDICTIONES APPEARING OF RECORD 


§ 104. Courts of General Jurisdiction 

It Is generally not necessary that the record of a 
court of general jurisdiction show the existence of ju* 
risdiction; but, In order for thls rule to apply, It shouid 
appear from the record that the cause of action comes 
wlthin the class of cases embraced wlthin the general or 
ordinary jurisdiction of the court, and the rule does not 
apply where a statute confers special authority upon 


such a court, not to be exercised according to the course 
of the common law. 

Since, as appears in § 96 supra, it is presumed 
that a court of general jurisdiction has the author¬ 
ity which it has assumed to exercise in a particular 
case, it is not necessary as a general rule, that the 
record of the proceedings of such court shouid af- 


7. Ark.—state v. Wilson, 27 S.W.2d 
106, 181 Ark. 683. 

111.—People V. Brewer, 160 N.B. 76, 
328 111. 472. 

15 C.J. p 839 note 78. 

a U.S.—Virginia & West Virginia 
Coal Co. y. Charles, D.C.Va., 251 
P. 83, afflrmed 264 P. 379, 166 QC, 

A. 599, error allowed 256 P. 992, 
167 C.C.A. 671, error dismissed 40 

. S.Ct 345, 252 U.S. 569, 64 L.Ed. 
720. 

Ark.—^Matthews v. Williamson, 220 
S.W. 58. 143 Ark. 281. 

W.Va.—^Williams v. Monico, 132 S. 

B. 652, 101 W.Va. 304. 

15 C.J. p 839 note 76—34 C.J. p 642 
note 99. 

0- 111.—^Vyverberg v. Vyverberg, 142 
hltE. 191, 310 111. 599. 

10. Ala—Miller v. Thompson, 96 So. 
481, 209 Ala. 469. 

Miss.—Martin v. Board of Sup'rs of 
Winston County, 178 So. 315, 181 
Hies. 363. 

16 C.J. p 839 note 79—84 C.J. p 663 
note 61. 

Courts of limited or Inferior Juris¬ 


diction generally see infra SS 244- 
248. 

General Jurisdiction and llmlted or 
special Jurisdiction distinguished 
see supra S'16- 

11. Ind.—Waugh v. Board of Com’rs 
of Montgomery County, 116 N.B. 
356, 64 Ind.App. 123. 

16 C.J. p 840 note 80—34 C.J. p 654 
note 62. 

Xf x«oord xreveolB forelgn corpoxa- 
tlon as defesidaxLt, default Judgment 
will be vacated where court lacks 
any jurisdiction over forelgn corpo- 
rallons.—^Wachtel v. Diamond State 
Bngineering Corp., 218 N.T.S. 77, 216 
App.Div. 16. 

Jnrlsdiotloxi. af tha persoa is not 
acquired where the record shows 
that notice was not given as re- 
Quired by law.—^Keal v. Rhydderck, 
148 N.B. 63, 317 111. 231. 

12. Ala—^Bx parte Grifflth, 96 So. 
561, 209 Ala 158. 

15 C.J. p 840 note 81. 

13. Ala—Miller v. Thompson, 96 
So. 481, 209 Ala 469—Bx parte 
Grifflth, 96 So. 651, 209 Ala. 168. 
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14. Ala.—Grayson v. Schwab, 179' 
So. 877, 236 Ala 398—Bx parte 
Grifflth, 95 So. 551, 562. 209 Ala 
168. 

15 C.J. p 840 note 82. 

«The genexal Une of dlstlnotioiL 
seems to be that, where the fact 
recited by the decree is necessary to 
the courVs jurisdiction of the thing 
or of the person—^usually a matter 
of record, dehors the decree itself— 
without which the court cannot pro- 
ceed to a hearing, the recital in the 
decree is only prima facie evi¬ 
dence of fact thus recited, and its 
verity may be impeached by evi¬ 
dence dehors the record; but, where 
Jurisdiction has fully attached by 
the mere flling of a proper petition, 
as in proceedings in rem, or where 
the nature of the proceeding requires 
the court to ascertain a preliminary 
fact essential to its valid action, the 
recital of a dnding of the necessary 
fact, if uncontradicted by a primary 
record in the proceeding, is conclu¬ 
sive on collateral attack.”—^Bx parte 
Grifflth, supra, 

15. Ala.—^Mayfleld v. Tuscaloosa 

County, 41 So. 932, 148 Ala, 648. 
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finnatively show the existence of jurisdiction.!® 
However, it is required, for the application of this 
rule, that it appear from the record that the partic- 
ular cause of action comes within the class of cases 
embraced within the general or ordinary jurisdic- 
tion of the courtj^^ and it has been required that 
the record show jurisdiction over the res,^® over 
the person of a nonresident,^® or over foreign cor- 
porations,20 or conformity to the requirements of 


substituted service^^ or of Service by publication,^» 
or jurisdiction to render judgment by default,23 al- 
though according to other authority the doctrine 
that the facts, or proof thereof, upon which juris¬ 
diction depends need not be shown upon the face 
of the record applies equally to cases of default;24 
and an explanation of the exercise of authority by 
a particular judge may be required.25 It has also 
been held that where a direct attack is made on the 


16L Cal.—Adolph M. Schwartz, Inc., 
V. Burnett Pharmacy, 296 P. 608, 
'112 CaLApp. 781. 

IlL—People V. Mlller, 171 N.E. 672, 
239 la 573. 

MIss.—^Martin v. Board of Sup'rs of 
Winston County, 178 So. 316, 181 
Mlss. 363—^Broom v. Board of 
Sup*rs of Jefferson Davis County, 
158 So. 344. 171 Mlss. 586. 

R.I.—Cologlovannl v.- DIstrict Court 
of Sixtli Judlcial DIstrict, 133 A. 1, 
47 R.I. 823. 

Wash.—^In re Dlngman, 188 P. 756, 
110 Wash. 613—^Taylor v. Huntlng- 
ton, 76 P. 1104, 34 Wash. 456. 

Fla.—Contra Walker v. Carver, 112 
So. 45, 93 Pia. 337. 

W-Va.—^Dixon v. Hesper Coal & Coke 
Co., 130 S.B. 663, 100 W.Va. 422. 

15 C.J. p 841 note 86. 

avexy necMsaary stap taken. need 
not appear afllrmatively of record. 
Ind.—Indianapolia Northern Traction 
Co. v. Long, 127 N.E. 665, 73 Ind. 
App. 390. 

Tenn.—^Brewer v. Griggs, 10 Tenn. 
App. 378. 

JnxisdictioiL of poctlas need not 
be affirmatively shown, due servlce 
of process or appearance belng as- 
sumed, unless the contrary appears 
of record.—^Indianapolls Northern 
Traction Co. v. Long, 127 N.B. 666, 
73 Ind.App. 390. 

Saots showisg venno need not af- 
flrmatively appear on the face, of the 
record proper of a court of general 
Jurisdiction.—State ex reL and to 
Use of Western Valve Co, v. John 
GUI & Sons Co., Mo.App., 220 S.W. 
978. 

Pleadings 

(1) Jurisdlctlonal facts need not be 
pleaded when suit Is hrought in a 
court of general jurisdiction. 

Cal.—Cheney v. Trauzettel, 69 P.2d 
832, 9 Cal.2d 158—Kiku Salto v. 
Pollcy Holders’ Life Ins. Ass’n. 
22 P.2d 724, 132 CalJ^pp. 412, fol- 
lowed in Todome Arao v. Policy 
Holders’ Life Ins. Ass*n, 22 P.2d 
726, 132 CalJlpp. 786. 

Mo.—^Tates v. Casteel, 49 S.W.2d 68, 
329 Mo. 1101—St. Charles Sav. 
Bank v. Thompson & Gray Quarry 
Co., 210 S.W. 868—Rubber Tire 
Supply Co. V. American Utilities 
Co., App., 279 S.W. 751. 

(2) Bffect of pleadings on right to 
assume Jurisdiction see supra 6 33. i 


Where a court, althongh of Umlt. 
ed JorlBdlctloii, U not aa. Inferior 
court in the technlcal sense of the 
term, a Judgment rendered in a suit 
before it Is not a nullity which may 
be dlsregarded on collateral attack, 
although the Jurisdiction of the court 
do es not appear by the record.— 
Ruckman v. Cowell, 1 N.Y. 606, 7 N. 
Y.Leg.Obs. 7. 

17. Ark.—parte Tipton,‘ 185 S.W. 

798. 128 Ark. 389. 

Neb.—In re Ramp’s Bstate. 201 N. 

W. 676, 113 Neb. 3. 

Porto Rico.—^Bonnie Fruit Co. v. 

Davila, 7 Porto Rico 430. 

‘Where the general powers of the 
court are exerclsed over a class not 
within its ordinary Jurisdiction upon 
the performance of prescribed condi- 
tions . . . the facts essentlal to 
the exercise of the special Jurisdic¬ 
tion must appear . . . upon the 

record.”—Galpin v. Page, Cal., 18 
Wall. 350, 371, 21 L.Ed. 959. 

”Whlle it is not necessary that 
the record of the proceedings of 
... [a] court tof general Juris¬ 

diction] should affirmatively show 
the existence of Jurisdiction, Ex 
parte Pearson, 60 S.B. 706, '79 S.C. 
302, there are exceptions to the rule. 
16 C.J„ Courts, § 159. Thus where 
the general powers of the court are 
exerclsed over a class of subjects 
I not within its ordinary Jurisdiction, 
upon the performance of prescribed 
statutory condltions, no such pre- 
sumption of Jurisdiction will attend 
the Judgment of the court.”—Ex 
parte Hart, 196 S.E. 263, 256, 186 S. 
C. 126.. 

JoxlBdlotloii Of ouLse of aotloa is 
determined in flrst instance by plead- 
Ing initiatlng proceedlng.—^Bx parte 
Williams, 177 A 85, 117 N.J.E<i. 617. 

^jrurlBdiotioa of tho snbjeot mat* 
tor of the litlgation must afflrmatlve- 
ly appear on the fsice of the record; 
that is, ^the record must show af- 
flrmatively that the case is one of a 
class of which the court rendering 
the Judgment was glven cognlzance.” 
—Shelton v. Sydnor, 102 S.B. 83, 85 
126 Va. 626. 

Juzisdiotloii of tilo peamon, wUl bo 
pramunod If Jurisdiction of the sub- 
Ject matter appears.—Galpin v. Page, 
Cal., 18 Wall. 860, 21 L.Ed. 969. 
la. The ^^domestic^’ ohaxaoter of a 
veasel must be afllrmatively shown 
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[in proceedings to sustain a Judg- 
[ ment in a state court based upon a 
materialman’s lien, the case belng 
otherwlse not cognlzable by a state 
tribunal, but in admiralty.—^The 
Montauk v, Walker, 47 IlL 836. 

Stook la a foreign corpontloa 
must be afllrmatively shown by the 
record to be within the court*s Ju¬ 
risdiction before the court may pro- 
ceed to take action to brlng it with¬ 
in its control; and where It appears 
that the shares in CLuestlon are held 
by a nonresident who has not ap- 
peared or been served, the court has 
no Jurisdiction.—^Iron City Sav. Bank 
V. Isaacsen, 164 S.E. 620, 168 Va. 
609. 

Jurisdiction of the res generally see 
supra § 84. 

19« Mo.—Crabtree v. .^tna Life Ina 
Co., 111 S.W.2d 103, 109, 341 Mo. 
1173, citing Corpus Juris. 

15 C.J. p 841 note 94—34 C.J. p 587 
note 70, p 641 note 97, 
ao. U.S.—^Walker v. Rltter-Buma 
Lumber Co., B.aKy., 10 F.Supp. 
804. 

Wash.—^American Discount Corpora¬ 
tion V. Gerrard, 286 P. 666, 156 
Wash. 276. 

21. 111.—^Werner v. W. H. Shons Co., 
173 N.E 486, 341 111. 478. 

Mo.—Crabtree v. ^tna Life Ins. Co., 
111 S.W.2d 103, 341 Mo. 1173. 

22. Or.-Laughlin v. Hughes, 89 P. 
2d 568. 

15 C.J. p 841 note 96—34 C.J. p 649 
note 32. 

23. Tex,—^Prlend v. Thomas, Clv. 
App., 187 S.W. 986—^Lazarus v. 
Barrett, 23 S.W. 822, 5 Tex.Clv. 
App. 6. 

Wash.—^American Discount Corpora¬ 
tion V. Gerrard. 286 P. 666, 166 
Wash. 276. 

{24. IlL—People V. Mlller. 171 N.E 
672, 339 111. 573. 

25. Bearing before ohaaoellor oi 
other olxonit 

Where the chancellor of a Circuit 
other than that in which a bili la 
brought presides on the hearlng oi 
an application for an injunction at 
chambers, the ground for the exer¬ 
cise of such authority should appeai 
by the record.—Sharman v. Thomas- 
ton, 67 Ga. 246. 

Abseuoa of restdent Judge and the 
fact that no other judge, regular oz 
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jurisdiction, and there is no proof of facts on which 
jurisdiction rests, the intendment in favor of juris¬ 
diction must be supported by the record.26 Where 
a statute gives a nonresident the right to sue in the 
state courts only when defendant is a Citizen, the 
record must show this jurisdictional fact.27 

The necessity, on appeal, of showing by the rec¬ 
ord matters essential to the jurisdiction of the ap¬ 
pellate and lower courts is considered in Appeal and 
Error §§ 680-690 and §§ 691-692, respectively. 

Exercise of special powers. Where a statute con¬ 
fers upon a court of general jurisdiction special au- 
thority not belonging to it as such court, and not to 
be exercised according to the course of the common 
law, sufficient matter must appear of record or on 
the face of the proceedings to show the case to be 
within such si^ecial jurisdiction, the court being re- 
garded in this respect as one of limited or special 


jurisdiction.28 

Summary proceedings. As a nile ever 5 rthing nec- 
essary to give the court jurisdiction in summary 
proceedings should appear on the face of the rec- 
ord.29 

§ 105. Courts of Inferior, Limited, or Special 
Jurisdiction 

It l8 usually necessary that the record of a court 
of inferior, iimited, or special Jurisdiction afflrmatlvoly 
Show that the court had jurisdiction. 

There being, as appears in § 97 supra, no pre- 
sumption in favor of the jurisdiction of a court or 
tribunal of inferior, limited, or special jurisdiction, 
it is usually necessary, unless otherwise provided by 
statute,80 in order to sustain the proceedings of such 
a court, that the record affirmatively show that the 
court had jurisdiction this is held, by some au- 


special, was presidln^ in the Circuit 
at the time requlred to he afflrma- 
tlvely shown in order that orders of 
a Judge of a different Circuit be 
suatalned.—parte Hart, 196 S.B. 
253. 186 S.C. 125. 

2Si IU.—JacksoB v. Rickard, 19 IU. 
App. 607. 

Wla.—^Heminway ▼. Reynolds, 74 N. 
W. 860, 98 Wls. 501. 

27. Ky.—‘Lexlngton Mfg. Co. v. 
Dorr, 2 LltL 266. 

28. XJ.S.—^McLellan v. Automobile 
Ins, Co. of Hartford, Conn., C.C.A. 
Aris., 80 F.2d 344, 346, clting Oor- 
Jns Jtiris. 

Ark.—Walker v. McMillen, 61 S.W.2d 
466, 187 Ark. 686—Grand Lodge, A. 

O. U. W., V. Adair, 82 S.W.2d 430, 
182 Ark. 684—^Mlonks v. Duffle, 269 
S.W. 736, 163 Ark. 118. 

Idaho.—^Unlon Central Life Ins. Co. 
y. Albrethsen, 294 P. 842, 60 Idaho 
196—Wright v. Atwood. 196 P. 626, 
88 Idaho 455. 

ni—^Village of Waynesville v, Penn- 
sylvania R. Co., 188 N.B. 482, 364 
111, 318—Pico V. Industrlal Com- 
mlsslon, 186 N.B. 605, 363 111. 74— 
Brown v. Van Keuren, 172 N.E, 1, 
840 111. 118—People v. Miller, 171 
N.B. 672, 339 111. 678—City of Chl- 
cago V. Hitt, 166 N.E. 617, 334 111. 
619—^People v. Brewer, 160 N.E. 
76, 328 111. 472—Keal v. Rhydderck, 
148 N.E. 63, 817 111. 231—Vyverberg 
V. Vyverberg, 142 N.E. 191, 310 IU. 
699—^People ex rei. Com'rs of North 
Pork Outlet Drainage Dist. v. 
Schwartz, 244 IU.App. 187. 

Mo.—State ex rei. Case v. Seehorn, 
228 S.W. 664, 288 Mo. 508—State 
ex rei and to Use of Western 
Valve Co. v. John GUI & Sons Co., 
App., 220 S.W. 978. 

Or.—Murphy v. Bjellk, 170 P. 723, 
87 Or. 829, denying rehearinif 169 

P. 620, 87'Or. 829. 


Tex.—^Mingus v. Wadley, 286 S.W. 
1084, 116 Tex. 651—Texas Bmploy- 
ers* Ins. Ass’n v. Nelson, Civ.App., 
292 S.W. 661, 653, citlng Corpus 
Juris. 

Wls.—State V. Cary, 112 N.W. 428, 
132 Wls. 601. 

Wyo.—^Kelsey v. Carroll, 138 P. 867, 
22 Wyo. 85. 

15 aJ. p 842 note 99—34 C.J. p 648 
note 5. 

Blyorce proceedings are statutory 
and Jurisdiction must affirmatively 
appear from record.—^Anthony v. An- 
thony, 128 So. 440, 221 Alo. 221— 
Phillips V. Ashworth, 124 So. 619, 
220 Ala. 237. 

Frooeedlng relatlng to overdue taxes 

Ark.—Wallace v. Hili, 205 S.W. 699, 
185 Ark. 853. 

Servloe of interrogatorles 

Ala.—^Tennessee Valley Bank v. Clop- 
ton, 121 So. 648, 219 Ala. 181. 

Froper notloa to defendant as 

shown by record is Jurisdictional in 
court exerclsing limited powers.— 
Phillips V. Ashworth, 124 So. 619, 220 
Ala. 237. 

Mlnlsterlal aot 

“When the act Cof a court of gen¬ 
eral Jurisdiction] under 
[special powers conferred by statute] 
is mlnlsterlal only and not Judicial, 
its decision must be regarded as 
that of a court of limited and spe- 
cial Jurisdiction, and in such cases 
ali of the facts essential to the exer¬ 
cise of the special Jurisdiction must 
appear upon the face of the record.” 
—State V. Wllson, 27 S,W.2d 106, 109, 
181 Ark. 683—84 C.J. p 643 note 7. 

29. Idaho.'—^Union Central Life Ins. 
Co. V. Albrethsen, 294 P, 842, 60 
Idaho 196—Wright v. Atwood, 196 
P. 625, 33 Idaho 465. 

Contra Adolph M. Schwartz, Inc. 
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V. Bumett Pharmacy,^ 296 P. 608. 
112 Cal.App. 781. 

16 C.J. p 842 note 1—34 C.J. p 643 
■note 6 [a]. 

30. IlL—People v. Miller, 171 N.E. 
672, 339 111. 673. 

Tenn.—^Brewer v. Griggs, 10 Tenn. 
App. 378, 395, quoting Corpus Ju¬ 
ris. 

16 C.J. p 843 note 4. 

ZiOca4dlon of pxopexty 
In an action where statute makes 
Jurisdiction dependent on location 
of property involved, a failure of 
records to show location of proper¬ 
ty within Jurisdiction of the court 
is fatal.—Hauser v. Burge, Mo.App., 
121 S.W.2d 314. 

31- Ala.—Grayson v. Schwab, 179 
So. 377, 236 Ala. 898—Miller v. 
Thompson, 96 So. 481, 209 Ala. 
469—Ex parte Grlfflth, 96 So. 661, 
209 Ala. 158—^Bowden v. State, 97 
So. 467, 19 Ala.App. 377. 

Ark.—State v. Wllson, 27 S.W.2d 106, 
181 Ark. 683. 

Fla.—State ex rei. Bverette v. Pette- 
way, 179 So. 666, 131 Fla. 616. 
IlL—People V. Miller. 171 N.E. 672, 
339 111. 673. 

La.—State ex reL Clayton v. Jones, 
188 So. 737, 192 671. 

Miss.—^Hall V. Franklin County, 185 
So. 691—Pettlbone v. Wells, 179 So. 
836, 181 Miss. 426—^Martin v. Board 
of Sup*rs of Winston County, 178 
So. 316, 181 Miss. 363—Jackson 
Equipment & Service Co. v. Dun- 
lop, 160 So. 734, 177 Miss. 762— 
Broom v.. Board of Sup*rs of Jeffer- 
son Davis County, 158 So. 344, 171 
Miss. 686—^Dulion v. Folkes, 120 
So. 437, 168 Miss. 91. 

Mo.—State ex Inf. Barrett v. Imhoff, 
238 S.W. 122, 291 Mo. 603—State 
on Inf. of Killman v. Colbert, 201 
S.W. 62, 273 Mo. 198—^Ramsey v.' 
Huck, 184 S.W. 966, 267 Mo. 333— 



§ 105 


comis 


21 C.J.S. 


thorities, to apply both to subject matter and par¬ 
ties,but there is also authority for the view that 
the rule is limited to the jurisdiction of the subject 
matter, and that, when this jurisdiction has once 
vested, the rules which govern its exercise as to the 
person are generally the same as those applicable to 
courts of general jurisdiction.®* 

The jurisdictional facts required to appear of rec- 
ord are the ultimate, rather than the evidentiary, 
facts,®* and they need not appear in any particular 
form or language,®® or part of the record.*® 

In some cases it is held that, if the jurisdictional 
facts actually existed, a failure of the record to re- 
cite or to establish such facts may be supplied by 
proof aliunde;®^ but in other cases this is denied.®® 

The necessity, on appeal, of showing by the rec¬ 


ord matters essential to the jurisdiction of the ap¬ 
pellate and lower courts is considered in Appeal and 
Error §§ 680--690 and §§ 691-692, respecdvely. 

Jurisdiction over special statutory proceetUngs 
exercised in derogation of, or not according to, the 
course of the common law must appear.®* 

§ 106. Courts of Probate 

Records of probate courts must show the existence 
of iurisdiction wherc they are regarded as courts of 
llmltedf Inferior, or special jurisdiction, but not where 
they are regarded as courts of general Jurisdiction. 

In so far as probate courts, or courts exercising 
probate jurisdiction, are regarded as havirig general 
jurisdiction, their records^need not show affirma- 
tively the existence of facts on which the exercise 
of their jurisdiction depends.^® Where, however, 


Sx parte Mcliaushlin» App*, 105 S. 
W.2d 1020—St. Douls County v. 
Menke, App., 95 S.W.2d 818. 

_Patrsykowskl v. Mursten, 294 

N.T.S. 62, 250 App.Div. 356—Wach- 
tel V. Diamond State Bnffineerlngr 
Corporation, 218 N.T.S. 77, 215 

App.Div. 15—Falrbanks v. 95 Pond- 
fleid Road Corporation, 11 N.Y.S.2d 
996, 171 Misc. 698. 

Or.—Cole V. Marvln, 193 P. 828, 98 
Or. 175. 

Tenn.—Brewer v. Griggs, 10 Tenn. 
App. 878, 396, guoting Corpus Ju¬ 
ris. 

Tex.—^Mingus v. Wadley, 286 S.W. 
1084, 1089, 115 Tex. 661, citlng 
Corpus Juris. 

Va.—^Parant Inv. Corporation v. 

Francis, 122 S.E. 141, 138 Va. 417. 
Wls.—Llnschltz v. C. A. Neuberger 
Co.. 283 N.W. 811—Jones v. State, 
247 N.W. 446. 211 Wis. 9—^In re 
Anson^s Estate, 188 N.W. 479, 177 
Wis. 441. 

15 C.J. p 842 note 8—34 C.J. p 644 
note 8. 

Jurisdiction of justices of peace to 
be shown by record see the C.J.S. 
tltle Justices of the Peace § 60. 
also 35 C.J. p 648 note 27-p 651 
note 46. 

Evsry faot essential to jurisdiction 
must appear. 

Cal.—^Adolph M. Schwartz, Inc., v. 
Burnett Pharmacy, 295 P. 508, 
112 Cal.APP. 781. 

—^Broom v. Boaxd of Sup*rs., 
168 So. 344, 171 Miss. 586. 

Mo.—State ex rei. Kelly v. Trimble, 
247 S.W. 187, 297 Mo. 104, oplnion 
explained, 247 S.W. 1009, 297 Mo. 
104. 

Neb.—Gloor v. Torczon, 187 N.W. 
887, 108 Neb. 402. 

Or.—Kerns v. Union County, 261 P. 
76, 123 Or. 108. 

Begnlarlty of prooeedlngs of oourt 
3LOt of record is not presumed, and 
the facts showing jurisdiction must 
a,ppear in the record.— K ansaa City v. 


Jones Store Co., 28 S.W.2d 1008, 
825 Mo. 226, certiorari denied Jones 
Store Co. v. Kansas City, Mo., 61 
S.Ct. 78, 282 U.S. 873, 76 D.Ed. 771. 
GoUateral attach 

The general rule that silence of 
the record of a tribunal of inferior 
jurisdiction on a jurisdictional point 
is fatal applies in cases of collateral 
attack to those jurisdictional facts 
only which the law directs the tri¬ 
bunal to enter upon the record.— 
Hager v. Wilson, 186 P. 974, 106 Kan. 
127—Gehlenberg v. Hartley, 166 P. 
286, 100 Kan. 487. 

Where exduslTe jurlsdlotion was 
oonferred on county courts as to re- 
apportionment of countles into Ju- 
dlcial dlstricts, It was held that the 
jurisdiction of a county court need 
not afflrmatively appear trom the 
record in each cause of such nature. 
—^Wilson V. Dean, 197 S.W. 647, 177 
Ky. 97. 

32. Mo.—State ex rei. Kelly v. 
Trimble, 247 S.W. 187, 297 Mo. 
104, oplnion explained 247 S.W, 
1009, 297 Mo. 104—Schell v. Le- 
land, 45 Mo. 289. 

33. Miss.—Cason v. Cason, 81 Miss. 
678. 

Fartiomav olass of persons as sub- 
jeot matter 

“The rule announced in the case 
of Cason y. Cason, 31 Miss. 578 
. . . cannot be invoked here, for 

the reaaon that the subject-matter 
composes a class of persons whose 
disabllities are sought to be re- 
moved, and no others.”^—^Dulion v. 
Folkes, 120 So. 437, 441, 153 Miss. 
91. 

34^ Ark.—^Trice v. Crittenden. Coun¬ 
ty, 7 Ark. 169. 

Miss.—^Pettibone v. Wells, 179 So. 
336, 181 Miss. 425. 

3S. Miss.—^Pettibone v. Wells, su¬ 
pra. * 

16 aj. p 848 note 9. 

reo 


“The language In which such re- 
citals are made need not be such as 
a skillful lawyer would use.”—^Mar¬ 
tin V. Board of Supervisors of Wln- 
ston County, 178 So. 816, 320, 181 
Miss. 863. 

38b 111.—Galena, etc., R. Co. v. 

Pound, 22 111. 399. 

Avexments in complaint 

(1) “The County Court being a 

court of limited Jurisdiction, the com¬ 
plaint must contaln averments of the 
necessary jurisdictional facts.”— 
Wachtel v. Diamond State Engineer- 
Ing Corporation, 213 N.T.S, 77, 78, 216 
App.Div. 16. ' 

(2) Elfect of pleadings on rlght to 
assume jurisdiction see supra S 38. 

37. N.T.—^Van Deusen v. Sweet, 51 
N.T. 878. 

15 C.J. p 848 note 11. 

38. Ind.—Smith v. Clausmeler, 35 N. 
B. 904, 136 Ind. 106, 43 Am.S.R. 
311—^Nlcholson v. Stephens, 47 Ind. 
186. 

39. Fla.—State v. City of Miaml. 
152 So. 6, 113 Fla. 280. 

Pa.—Pine Hili Road, 6 Pa.Dist. & 
Co. 441, 443, quoting Corpus Juris. 
15 C.J. p 848 note 6. 

So as to courts of general Jurisdic¬ 
tion see supra 5 104. 

40. Ga.—Campbell v. Atlanta Coach 
Co., 200 S.E. 203, 58 Ga.App. 824, 
transferred 196 S.B. 769, 185 Ga. 77 
—Davls V. Melton, 181 S.B. 800. 
51 Ga.App. 685. 

111,—Illinois Merchants* T»'ust Co. v. 

Turner, 173 N.B. 52, 341 111. 101. 
Mont—Thelen v. Vogel, 281 P. 768, 
86 Mont. 33. 

Neb.—In re Ramp*s Estate, 201 N. 
W. 676, 113 Neb. S—^Brandeen v. 
Lau, 201 N.W. 666, 113 Neb. 84. 

Or.—In re Lyon*s Guardianahip, 26» 
P. 1087, 128 Or. 94. 

Tex.—^Hannon v. Henson, ComAl>P*i 
15 S.W.2d 679. 

15 C.J. P 843 note 14. 
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such courts are regarded as courts of limited, in¬ 
ferior, or special jurisdiction,^! or where they exer- 
cise special statutory powers,42 their jurisdiction 
must appear by the record. Where the facts essen- 


tial to jurisdiction are expressly required to be set 
forth, there must be a sufficient showing that juris¬ 
diction has been acquired as claimed,'*^ 


K OBJECTIONS TO JURISDICTION, BSTOPPEL, AND WAIVER 


§ 107. Grounds for Questioning Jurisdiction 

The essential elements, the absence of which may 
afford grounds of objection to the jurisdiction of a 
court, have already been discussed in §§ 27-106. 

Objections to jurisdiction as to which there may 
be an estoppel or a waiver are treated infra §§ 108- 
111 . 


§ 108. Estoppel to Deny Jurisdiction 

Jurisdiction of the subject matter cannot be con- 
ferred by estoppel; but one who invokes or consents to 
a court's Jurisdiction is estopped to question It on any 
ground other than that the court laeks jurisdiction of the 
subject matter. 

Jurisdiction of the subject matter cannot be con- 
ferred upon a court by, or be based on, the estoppel 
of a party to deny that it exists.^^ As to other ob¬ 
jections to jurisdiction, there may be an estoppel,^^ 


Jurisdiction and powers of courts of 
probate jurisdiction srenorally see 
infra § 298. 

In Utali, '*while the requisite juris- 
dlctlonal facts need not be reclted 
in the order or judgrnient, yet, to 
properly invest the court wlth juris¬ 
diction of the subject-matter, they 
must somewhere be made to ap¬ 
pear in the mandatory record of the 
courti the record that describes the 
matter for the courfs adjudication 
and determinatlon and is the founda- 
tlon of the judgment or sequestratingr 
order, the record which reslsts ali 
objections on collateral attack.”— 
Stockyards Nat. Bank of South 
Omaha v. Brasrg, 245 P. 966, 973, 
67 Utah 60. 

41. Fla.—State v. Petteway, 179 So. 
666, 131 Fla. 516. 

Md.—Talbot Packing' Corporation v. 

Wheatley, 190 A. 833, 172 Md. 365. 
Tenn.—Brewer v. Grigrirs, 10 Tenn. 
App. 378. 

Wls.—^In re Anson’s Hstate, 188 N., 
W. 479, 177 Wis. 441. 

15 C.J. p 844 note 15. 

42. Ala.—^Mlller v. Thompson, 96 So.' 
481, 209 Ala. 469. 

Ark.—Monks v. Duffle, 259 S.W. 736, 
163 Ark. 118, 

Tex.—Cline v. Niblo, 8 S.W.2d 683, 
117 Tex. 474, 66 A.L.R. 916. 

15 C.J. p 844 note 16. 

43. U.S.—Hershberger v. Blewett, C. 
C.Wash., 66 P. 170. 

44. Ala.—Ray v. Hilman, 167 So. 
676, 229 Ala. 424, 

Cal.~Kegley v. Kegley, 60 P.2d 482, 
16 Cal.App.2d 216—Young v. City 
of Los Angeles, 260 P. 798, 800, 
86 Cal.App. 13 , quotmg Corpus 
Jnxls. 

Colo.—Stocks V. Industrlal Commls- 
sion of Colorado, 174 P. 688, 689, 
66 Colo. 20, citlng Corpus Jnxls. 

—'Parker v. Travellers' Ins. Co., 
163 S.H. 169, 161, 174 Ga. 626, 
quoting Corpus Juris. 

21 C.J.S.—11 


111.—^Mills V. People's Gasllght & 
Coke Co., 168 N.B. 814, 327 III. 
508. 

lowa.—^Latta v. Utterback, 211 N.W. 

603, 202 lowa 1116. 

Mich.—In re Rogers, 220 N.W. 808, 
243 Mich. 617. 

Mo.—^United Cerneteries Co. v. Stro- 
ther, 119 S.W.2d 762, 342 Mo. 1165 
—In re Buckles, 63 S.W.2d 1056, 
1057, 331 Mo. 405, quoting Corpus 
Juris. 

N.H.—Labonte v. City of Berlln, 164 
A. 89, 85 N.H. 89. 

Pa.—Harrlson v. Harrison, 163 A. 62, 
107 Pa.Super. 161. 

Tenn.—Cory v. Olmstead, 290 S.W. 
31, 154 Tenn. 613. 

Tex.—Perkins v. XT. S. Fidelity & 
Quaranty Co., ComuApp., 299 S.W. 
213, reversing U. S. Fidelity & 
Guaranty Co. v. Perkins, Civ.App., 
293 S.W. 675—Fidelity & Casualty 
Co. of New York v. Millican, Civ. 
App., 116 S.W.2d 464, error refused 
—Burcum v. Gaston, Civ.App., 196 
S.W. 267. 

Utah.—State v. Telford, 72 P.2d 626, 
93 Utah 228. 

15 CJ. p 809 note 65, p 846 note 19. 
Jurisdiction by consent see supra § 
86 . 

Estoppel Is XLo more effective than 
consent to confer jurisdiction.— 
James v. Kennedy, 129 S.W.2d 215, 
174 Tenn. 691. 

No estoppel as to prerequlslte fact 

“A party is not estopped from 
denying the existence of a fact which 
the law requires to appear in the 
case as a prerequlslte ... in 
order to give the dlstrict court juris¬ 
diction over the subject-matter."— 
Stacks V. Industrial Commisslon of 
Colorado, 174 P. 688, 689, 66 Colo. 20. 

A plalntur Is not estopped to as- 

sert that. the court to which he has 
resorted has no jurisdiction.—Freer 
V. Davls, 43 S.E. 164, 52 W.Va. 1, 94 
Am.S.R. 895, 59 U.R.A. 556. 

161 


Property in custody of another court 
A mortgagee who has instituted 
foreclosure proceedings in a state 
court is not estopped to question the 
jurisdiction of the federal court 
thereafter to appolnt a receiver of 
the property, even though he accepts 
redemptlon money raised from the 
sale of the receiver’s certificates.— 
York V. Acadia Land Co., I>.C.Lia., 58 
F.2d 1042. 

4B. Ga.—Sllgh v. Whitley, 168 S.BI. 

237, 41 GaJV.pp. 428. 

Mo.—Smith V. Gaskill, App., 272 S. 
W. 11)87. 

Tex.—^^na Life Ins. Co. v. Harris, 
Civ.App., 83 S.W.2d 1087. 

15 C.J. p 846 note" 24. 

Katrlmonlal domlolle 
A party may be estopped to deny 
that the matrimonial domicile was 
wlthin the court's jurisdiction. 

Kan.—^Klrby v. Klrby. 66 P.2d 356, 
143 Kan. 430. 

N.Y.—Melchers v. Bertolido, 192 N.Y. 

S. 781, 118 Misc. 196. 

Oliil.—^Dale V. Carson, 283 P. 1017, 
141 Okl, 106—Carson v. Carson, 
283 P. 1016, 141 Okl. 106. 

Tex.—Prendergast v. Prendergast, 
Civ.App., 122 S.W.2d 710. 

Power to stay actlon 
A party who obtains an order in 
equity staying the trial of a law ac- 
tion is estopped to question the ju¬ 
risdiction of equity to issue the or¬ 
der.—Smith Bngineerlng Co. v. Pray, 
C.C.A., 61 P.2d 687, afflrming 58 F.2d 
926, and certiorari denied 53 S.Ct. 
694, 289 U.S. 733, 77 L.Ed. 1482. 
Pormal order tiransferrlng case 
Where cause was pending in one 
district court and, wlthout formal or¬ 
der transferring cause, parties ap- 
peared before another dlstrict court 
of same county and announced ready 
for trial and proceeded to trial wlth¬ 
out objection, it could not thereafter 
be urged that court hearlng cause 
was wlthout jurisdiction.—^Allen v. 
Farm & Home Savings & Loan Ass*n 
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as in the case of objections to the manner in which, . ty may be estopped to invoke the jurisdiction of an- 
or the steps by which, the court obtained jurisdic- 

tion,*® or to the venue.^^ • What constitutes estoppel. Save wherc the court 

is completely without jurisdiction of the subject 
Where the court has general jurisdiction of the matter, a party will be' estopped to question the 

subject matter, a party may be estopped to ques- court’s jurisdiction if he invokes it,®® as by insti- 

tion its jurisdiction of the particular case.<* A par- tuting an action®! or filing a counterclaim or bring- 


of Missourl, Tex.Clv.App., 68 S.W.2d 
8S6, error refused. 

I&av or eqnity aetion 

(1) Defendant not demurring to 
complaint, or obJectln£: to taking* of 
testlmony in actlon for money re- 
celved, couid not clalm after judgr- 
ment, on showing of pleadlngs, ver- 
diet, and Judgment only, that case 
was an equity actlon and therefore 
beyond court's jurisdiction.—^Harry 
H. Culver & Co. v. Superior Court in 
and for Los Angeles County, 19 P.2d 
43, 129 CaLApp. 589. 

(2) Where the subject matter is 
such that it only requires some equi- 
table element to brlngr the suit wlth- 
In the jurisdiction of a court of 
equity, defendant inay by his actlon 
estop himself to object to jurisdic¬ 
tion on the ground that there was an 
adequate remedy at law.—^Darst v. 
Kirk, 82 N.E. 862, 230 111. 621, affirm- 
ine 182 llLApp. 203—16 C.X p 845 
note 20 [f]. 

Ck>ntrol of gtiardlan 

One appointed Guardian by a court 
is estopped to deny the authority of 
the court to control him in the dis- 
bursement of the ward's property.— 
Duddlng y. Pitman, 280 P. 801, 138 
Okl. 222. 

46. Colo.—^Industria! Commisslon of 

Colorado v. Employers' Liability 
Assur. Corporation, 241 P. 729, 78 
Colo. 267. . 

N.D.—Allen v. Bohner, 208 N.W. 234, 
64 N.D. 14. 

Tex.—^Bldridse v. Eldridsre, Civ.App., 
269 S.W. 209. 

Utah.—State v. Telford, 72 P.2d 626. 
93 TTtah 228. 

Wyo.—^Nelderjohn v. Thompson, 264 
P. 699. 38 Wyo. 28. 

47. Ind.—Willard v. Loucks, 176 N. 
E. 266, 97 Ind.App. 181. 

Neb.—^McCall v. Hamilton County 
Farmers Telephone Ass'n, 280 N*. 
W. 254, 136 Neb. 70. 

Ohlo.—Beck v. Beck, 187 N.E. 866, 
46 Ohlo App. 507. 

16 C.J. p 846 note 27 [ii]. 

48. Arlz.—^Blalr v. Blalr, 62 P.2d 
1321, 48 Ariz. 601. 

Cal.—^Toungr v. City of Los Angreles, 
260 P. 798, 800, 86 CalJ^p. 13, 
quotingr Corpus Juris. 

16 aj. p 345 note 21. 

49. Ohio.—Beck v. Beck. 192 N.E. 
791, 48 Ohlo App. 106. 

Sulmilssloa to couzt’s juzlsdlotlon 
Defendant by petitlonlngr to vacate 
divorce decree and praying for leave 


to answer therein, submlttei to 
court*s jurisdiction and was es¬ 
topped from Invoking: jurisdiction of 
another court, notwithstanding: ac- 
tion In other court was commenced 
prior to fllingr of petition to vacate. 
—Beck V. Beck, 192 N.E. 791, 48 Ohlo 
App. 106. 

50. TT.S.—U. S. V. Bdwards. C.C.A. 
Neb., 23 P.2d 477. 480, quoting Cor¬ 
pus Juris. 

Ark.—Hader v. Payne, 68 S.W.2d 467, 
188 Ark. 899. 

Colo.—Graham v. Francis, 266 P. 690, 
83 Colo. 346. 

Mich.—In re Farber, 246 N.W. 793, 
260 Mich. 652. 

Neb.—^In re Nilson*s Estate, 263 N. 
W. 675, 126 Neb. 641—Geiss v. 
Trinity Lutheran Church Congrre- 
gatlon, 230 N.W. 658, 119 Neb. 746. 
N.M.—Golden v. Golden, 68 P.2d 928, 
41 N.M. 356. 

Or.—^In re Prlnce*s Estate, 246 P. 713, 
118 Or. 210. 

S.D.—In re Bames* Estate, 235 N.W. 
701, 58 S.D. 296. 

Tex.—-.^tna Life Ins. Co. v. Harrls, 
Civ.App., 83 S.W.2d 1087. 

Utah.—J. B. Coit 'Co. v. Dlstrict 
Court of Flfth Judicial Dist in 
and for Millard County, j369 P. 
1017, 72 Utah 281. 

Wash,—In re Stoops' Estate, 203 P. 
22, 118 Wash. 163. 

Wyo.—^Board of ComVs of Natrona 
County V, Casper Nat Bank, 96 P. 
2d 564, 669, quotinsr Corpus Juris. 
16 C.J. p 845 note 21, p $46 note 27 
[jjl. 

Adjudloatioa by estoppel m last re^ 
soxt 

**A determinatlon of jurisdiction by 
reason of estoppel is ... a 
most unsatlsfactory and frequently 
hazardous basis of adjudicatlon, 
which should be attalned only as a 
flnal resort for the purpose of pro- 
motlng the ends of justice."—^In re 
Auditore’s Estate, 287 N.Y.S. 873, 877, 
169 Misc. 402. 

Xuvoklag’ as attoziLey in faot ia be- 
half of principi 

111.—Robinson v. Miller, 148 N.E. 319, 
317 111. 501, modifying: 232 IlLApi>. 
625. 

Coaduot whioh iavokes jurisdlotioa 

(1) Filing: affirmative equitable de¬ 
fense.—Smith Engrineering' Co. v. 
Pray, C.C.A., 61 P.2d 687, affirming' 
58 F.2d 926, and certiorari denied 
63 S.Ct 694, 289 U.S. 733, 77 L.Bd. 
1482. 


(2) Voluntarily intervenlng. 

U.S.—^Miller v. Pyrltes Co., C.C.A 
Md., 71 P.2d 804, certiorari denied 
66 S.Ct 121, 298 U.S. 604, 75 L.Ed. 
696, reheariniT denied 65 S.Ct. 208, 
293 U.S. 632, 79 L.Ed. 717, certio¬ 
rari denied Merrell v. Pyrltes Co., 

66 S.Ct 121, 293 U.S. 604. 79 LEd. 
696, rehearingr denied 66 S.Ct 208, 
293 U.S. 632, 79 L.Ed. 717—Henry 
L. Doherty & Co. v. Toledo Rys. & 
Llght Co., D.aOhlo, 264 P. 697. 

Mo.—Carson Nat. Bank of Auburn, 
Neb., V. American Nat Bank of St 
Joseph, 84 S.W.2d 143, 226 Mo.App. 
948. 

Wyo.—^Neiderjohn v. Thompson, 264 
P. 699, 38 Wyo. 28. 

15 C.J. p 846 note 21 [d]. 

(3) Fllingr petition to vacate Judg^ 
ment.—Beck v. Beck, 187 N.B. 366, 
46 Ohlo App. 607. 

(4) A party who appeals to the 
distrlct court from a judgrment of a 
justice of the peace and demands a 
new trlal in the dlstrict court can- 
not deny the jurisdiction of the dis- 
trict court on the grround that the 
justice of the peace had no jurisdic¬ 
tion.—City of Enderlin v, Pontiae 
Tp., Cass County, 242 N.W. 117, 62 
N.D. 106—Allen v. Bohner, 208 N.W. 
234, 64 N.D. 14. 

51. Ariz.—^Blair v. Blalr, 62 P.2d 
1321, 1324, 48 Ariz. 601, citing Oor- 
pus Juris. 

Ark,—Chamber of Commerce of Hot 
Sprlngs V. Barton, 112 S.W.2d 619, 
196 Ark. 274. 

Colo.—Fields V, Klncaid, 184 P. 832, 

67 Colo. 20. 

Qa,—Manry v. Farmers' Bank of For- 
syth, 170 S.B. 30. 177 Ga. 37— 
Sllgh v. Whitley, 158 S.E. 287, 41 
Ga.App. 428. 

111.—Hopkins v. GlfCord, 141 N.E. 178, 
309 111. 363—Meldahl v. West 117 
N.B. 693, 280 111. 421. 

Kan.—Kirby v. Kirby. 66 P.2d 366, 
143 Kan. 430—^McCleery v. Mo- 
Cleery Lumber Co., 283 P. 647, 129 
Kan. 620. 

Miss.—Security Finance Co. v. Tin- 
dall, 118 So. 606, 161 Mlss. 516. 

Mo.—School Dist No, 46 v. Stewarts- 
ville School Dist, App., 110 S.W. 
2d 399 

Mont.—HaU v. Hali, 226 P. 469, 70 
Mont 460. 

N.T.—^Melchers v. Bertolido, 192 N.T. 

S. 781, 118 Misc. 196. 

Okl.—^Dale v. Carsqn, 283 P. 1017, 
141 Okl. 105—Carson v. Carson, 
283 P. 1015, 141 Okl. 106.' 
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ing a cross action,^^ or if he requests or consents 
that a particular court take jurisdiction,5S or ac- 
cepts benefits resulting from the court’s exercise of 
jurisdiction.®^ 

A party will not be permitted to deny the exist- 
ence of jurisdictional elements which he previously 
alleged or asserted.^^ 

Estoppel of third person. An estoppel to ques- 
tion jurisdiction has been held operative against a 
devisee and legatee^® and grantee^? of the person 
estopped, but not against an attacking creditor.^s 


§ 109. Waiver of Objections 

A want of jurisdiction of the subject matter cannot be 
waived; but where a court has general jurisdiction 'of 
the subject matter a lack of Jurisdiction of the particular 
case may be waived, as may other objections to jurisdic* 
tlon, such as lack of Jurisdiction of the person. An ob« 
jection, if It can be waived, Is waived, among other 
methods, by Invoking, or submitting to, the court'8 Ju¬ 
risdiction. 

An absolute want of jurisdiction of the subject 
matter or cause of action cannot be waived, and 
such jurisdiction cannot be conferred by waiver.59 
Accordingly a lack of jurisdiction of the subject 


Pa,—Bell V. Bell, 186 A. 219, 287 Pa. 
269. 

Tex.—^Texas Bmployers’ Ins. Ass'n v. 
Bzell, Com-App., 14 S.W.2d 1018, 
reyerslng Ezell v. Texas Bmploy¬ 
ers' Ins. Ass'ii, Clv.App., 5 S.W.2d 
594 and rehearlng denied Texas 
Bmployers' Ins. Ass'n v. Ezell, 
Com.App.,‘ 16 S.W.2d 623—Eldrldge 

V. Eldrldge, Civ.App., 259 S.W. 
209. 

58. Ark.—^Federal Land Bank of St. 
Louls V. Gladlsh, 2 S.W.2d 696, 176 
Ark. 267, 

Mich.—Champion v. Grand Raplds, Q. 
H. & M. R. Co.. 108 N.W. 1078, 145 
Mich. 676. 

Mo.—Roblnson v. Pleld, 117 S.‘W.2d 
308, 342 Mo. 778—^Winning v- 

Brown. 100 S,W,2d 303, 340 Mo. 
178. 

Neb.—Gelss v. Trinlty Lutheran 
Church Congregatlon, 230 N.W. 668, 
119 Neb, 745. 

Ohlo.—State ex rei. Brlckell v. Roach, 
170 N.E. 866, 122 Ohio St. 117. 
Tex—Prendergast v. Prendergast, 
Civ.App., 122 S.W.2d 710—Cltizens' 
Nat Bank of Waco v. Billingsley, 
Civ.App., 300 S.W. 648. 

16 C.J. p 845 note 21 [c]. 

83. Ind.—Wlllard v. Loucks, 175 N. 

B. 256, 97 Ind.App. 131. 

Mo.—Smlth V. Gaskill, App., 272 S. 

W. 1087. 

Neb.—^McCall v. Hamllton County 
Farmers Telephone Ass'n, 280 N. 
W. 254, 136 Neb. 70. 

Tex,—Allen v. Farm & Home Sav- 
Ings & Loan Ass'n of Missourl, Civ. 
App., 58 S.W.2d 866, error refused 
—^Richardson v. McCloskey, Civ. 
App., 261 S.W. 801, reversed on 
other grounds, Com.App., 276 S.W. 
680. 

Utah.—State v. Telford, 72 P.2d 626, 
98 Utah 228. 

16 C.J. p 846 note 21, p 846 note 27 
[li]. 

Bagnestlng direoted vsrdlot • 

A defendant who requested the 
court tp exercise Jurisdiction by 
asking for a directed verdlct in his 
favor is not in a positlon to assert 
^that the court did not have jurisdic¬ 
tion.—^Moseley v. Vlctory Life Ins. 
Co.. 45 S.W.2d 119, 226 Mo.App. 666. 


nUBtake as to arnouLt Involved 

An error of defendants in comput- 
Ing plaintifEs' compensatlon too hlgh 
did not estop defendants from ques- 
tloning the Jurisdiction of the court 
because of the amount involved, 
where plalntllfs had not been preju- 
dlced by the error.—Board of Sup'rs 
of Lamar County v. Warden & Bar- 
rett, 76 So. 882, 116 Mlss. 311. 

54. Cal.—Toung v. City of Los 
Angeles, 260 P. 798, 86 Cal.App. 
13. 

Colo.—^Fields V, Kincald, 184 P. 832, 
67 Colo. 20. 

Mont.—Hali v. HalJ. 226 P. 469. 70 
Mont. 460. 

N.M.—Golden v. Golden, 68 P.2d 928, 
41 N.M. 366. 

55. Ala.—^Ray v. Hilman, 167 So. 
676, 229 Ala. 424. 

Kan.—Kirby v. Kirby, 56 P.2d 366, 
143 Kan. 430. 

N.T.—Brown v. Snell, 67 N.T. 286. 
Okl.—«taUord v. Williams, 70 P.2d 
97, 180 Okl. 441—Dale v. Carson, 
283 P, 1017. 141 Okl. 105—Carson 
V. Carson, 283 P. 1016, 141 Okl. 
106. 

Pa,—Bell V. Bell, 135 A. 219, 287 Pa. 
269. 

Tenn.—Gouge v. McInturff, 92 S.W. 
2d 198, 170 Tenn. 72, modifying 90 
S.W.2d 758, 169 Tenn. 678. 

Tex.—Schoonmaker v. Clardy, Civ. 
App., 218 S.W. 1112, reversed on 
other grounds, Com.App., 244 S.W. 
124. 

]&aw ox eqnity aotion 

Party invoking equity Jurisdiction 
on an alleged state of facts which 
gives the court Jurisdiction will not 
be permitted to assert inconslstent 
theory which would deprlve the court 
of Jurisdiction.—Hamllton v. Watson, 
112 So. 116, 215 Ala. 660. 

Service of Judgmeat 

A defendant Is estopped from ques- 
tionlng the Jurisdiction of the court 
to puuish hlm for contempt for fall- 
ing to flle an account as directed 
by a judgment, on the ground that 
he had never been served wlth tHe 
Judgment, where he. instituted an 
action in the same court to enjoin 
the enforcement of the Judgment and 
included a copy thereof in his plead- 

163 


Ings.—^Underhill v. Schenck, 199 N.T. 
S. 611, 206 App.Dlv. 182. 

56. Colo.—In re Schmldfs Will, 273 
P. 21, 86 Colo. 28. 

57. N.T.—^Melchers v. Bertolido, 192 
N.T.S. 781, 118 Mlsc. 196. 

68. Ky.—^Marcum v. Addison Branch 
Land Co., 96 S.W.2d 32. 264 Ky. 
641. 

59. U.S.—City of Galnesvllle v. 
Brown-Crummer Inv. Co., Tex., 48 
S.Ct. 464, 277 U.S. 54, 72 L-Ed. 
781, reversing, C-C.A., 20 P.2d 497, 
certiorari grranted 48 S.Ct. 86, 276 
U S. 616, 72 L.Bd. 402, conformed 
to, C.C..A, 31 F.2d 1009, certiorari 
denied 60 S.Ct. 27, 280 U.S. 569, 
74 L.Ed. 622—Athan v. Hartford 
Fire Ins. Co.. C.C.A.N.Y., 73 F.2d 
66—U. S. V. Klles, aC.A.Mo., 70 
F.2d 880—Ogden Levee Dist. v. 
Kansas City Southern Ry. Co., C. 
C.A.Ark., 39 F.2d 884—Panama R, 
Co. V. Johnson, C.C.A.N.T., 289 F. 
964, afflrmed 44 S.Ct. 891. 264 U.S. 
376, 68 L.Ed. 748—McLaughlln v. 
Western Union Telegraph Co., D. 
C.La., 7 F.2d 177. 

Ariz.—In re Baxtei^s Estate, 194 
F. 833, 22 Ariz. 91. 

Cal.—^Amos v. Superior Court of 
California in and for San Dlego 
County, 239 P. 317, 196 Cal. 677 
—^Marin Municlpal Water Dist. v. 
North Coast Water Co., 173 P. 473, 
178 Cal. 324—Iiewls v. Superior 
Court in and for San Bemardlna 
County, 69 P.2d 220. 21 Cal.App. 
2d 340—^Adolph M. Schwartz, Inc., 
V. Bumett Pharmacy, 296 P. 608, 
112 Cal.App. 781—Toung v. City of 
LiOS Angeles, 260 P. 798, 86 CaL 
App. 13. 

Colo.—^U. S. Fldellty & Guaxanty Co. 
V. Industrial Commisslon, 61 P.2d 
1033, 99 Colo. 280—Saunders v. 
Norton, 58 P.2d 482, 98 Colo. 687. 
Conn.—^Marcii v. A. H. Merriman & 
Sons, 163 A. 411, 116 Conn. 678— 
Walsh V. A. Waldron & Sona, 163. 
A. 298, 112 Conn. 679, 78 A,L..R. 
1301. 

B.C.—^U. S, ex rei. Tungsten Reef 
Mines Co. v. Ickes, 84 F.2d 257, 66 
App-D.C. 3. 

FIeu—S pltzer v. Brannlng, 190 SOb 
516. 
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Ga.—Thomas v. Calhoun Nat, Bank, 

121 S.E. 808, 157 Ga. 476—Grlffln v. 
Nix. 125 S.E. 732, 33 Ga.App. 186, 

Idaho.—Poase v. Co-operative Pub. 
Co., 66 P.2d 1119, 67 Idaho 561, 110 
1322. 

IlL—^People, oy Kerner v, United 
Medical Service, 200 N.R 167, 362 
ni. 442, 103 A.L.R. 1229—Welton v. 
Hamilton, 176 N.B. 333. 344 111. 82 
— ^Kelly V. Brown, 141 N.B. 743, 310 
IIL 319—Taylor Coal Co. v. Indus¬ 
tria! Commission, 134 N.B. 169, 301 
111. 381—^Pocahontas Mining Co, v. 
Industrial Commission, 134 N.B. 
160, 301 111. 462—Wilson v. Joseph- 
son, 244 IlLApp. 366. 

Kan.—Rlchards v. State, 186 P. 1026, 
106 Kan. 105. 

Ky.—^Thompson v. Commonwealth, 99 
S.W.2d 705, 266 Ky. 629—Tackett v. 
Tackett, 265 S.W. 336, 204 Ky. 
831. 

Iia.—^Mann v. Mann, 129 So. 543, 170 
La. 958. 

Me.—Charles Cushman Co. v. Mack- 
esy. 200 A. 505, 135 Me. 490, 118 
A.L.II. 148—Pinkham v. Jennings, 

122 A. 873, 123 Me. 343. 

Mass.—^Board of Assessora of City of 
Boston V. SufColk Law School, 4 
N.B.2d 342—Holt v. Holt, 149 N.B. 
40, 253 Mass. 411—^Attomey Gen¬ 
eral V. Tufts, 131 N.B. 678, 239 
Mass. 468, 17 A.L-R. 274—^Baton v. 
Eaton. 124 N.B. 37, 233 Mass. 361, 
5 A.U.R. 1426. 

Mlch.—^In re Fraser’s Bstate, 285 N. 
W. 1, 288 Mich. 392—In re Rogers, 
220 N.W. 808, 243 Mich. 617—Car- 
penter v, Dennison, 176 N.W. 419, 
208 Mich. 441. 

Miss.—^Myrick v. Mansell, 185 So. 
581. 

Mo.—^United Cemeteries Co, v. Stro- 
ther, 119 S.W.2d 762, 342 Mo. 1165 
—Callahan v. Huhlman, 98 S.W.2d 
704, 339 Mo. 634—^In re Buckles, 
63 S.W.2d 1066, 1067, 331 Mo. 405, 
quoting Oozpns Juxis—^Missiasippl 
County V. Byrd, 4 S.W.2d 810, 319 
Mo. 697—State ex rei. Allen v, 
Trimble, 297 S.W. 378, 317 Mo. 761, 
quashing record Allen v. Best, 279 
S.W. 728, 220 Mo.App. 1041—State 
ex rei. Kelly v. Trimble, 247 S.W. 
187, 297 Mo. 104, opinion explained 
247 S.W. 1009, 297 Mo. 104—Meier- 
hofler V. Mansell, 243 S.W. 131, 294 
Mo. 196—City of St. Louis ex reL 
and to Use of Hydraulic Press 
Brick Co. v. Ruecking Const. Co., 
212 S.W. 887—State ex rei. New¬ 
ell V. Cave, 199 S.W. 1014, 272 Mo, 
653, error dismlssed Cave v. State 
of Missouri ex reL Newell, 38 S.Ct. 
834, 246 U.S. 650, 62 L.Bd. 921— 
Hauser v. Burge, App., 121 S.W.2d 
314—State ex rei. Missouri Grav- 
el Co. V. Missouri Workmen's Com- 
pensatlon Commission, App., 113 S. 
W.2d 1034—PhilHps v. Alford, App., 
90 S.W.2d 1060—State ex rei. Sharp 
v. Knight, 26 S.W.2d 1011, 224 Mo. 
App. 761—^Roberts v. Meek, 296 S. 
W. 198, 221 Mo.App. 974. 


Mont.—Stanton Trust & Savlngs 
Bank v. Johnson, 65 P.2d 1188, 104 
Mont. 235. 

N.J.—Kaufman v. Smathers, 166 A. 
463. 111 N.J.L,aw 62, reversing 

Kaufman v. Smather, 160 A. 600, 
10 N.J.Misc. 671—Lazorchak v. 
Demarest, 167 A. 137, 108 N.J.Law 
198, afflrming 151 A. 381, 8 N.J. 
Misc. 623—Handelman v. Marris, 
107 A. 34, 93 N.J.Law 66—^Moresh 
V. 0’Regan, 192 A. 831, 122 N.J.Bq. 
388, reversing 187 A. 619, 120 N. 
J.Bq. 524, dissenting opinion 194 
A. 156, 122 N.J.Eq. 388—Fldelity 
Union Trust Co. v. Ackerman, 191 
A. 813, 121 N.J.Bq. 497, modifled 
on other grounds, 199 A. 879, 123 
N.J.Bq. 566—F. W. Woolworth & 
Co. V. Zimmerman, 179 A. 474, 13 
N.J.Misc. 505. 

N.Y.—^Newham v. Chile Explorat ion 
Co.. 133 N.B. 120, 232 N.T. 37, 
reversing 187 N.T.S. 31, 195 App. 
Div. 291, and reargument denied 
138 N.B. 437, 234 N.Y. 637—Coop- 
. er V. Davls, 248 N.Y.S. 227, 231 
App.Div. 627—Auto Dealers* Dis- 
count Corporation v. Santoro, 11 
N.Y.S.2d 10, 170 Misc. 636—Ja- 
maica Sav. Bank v. Risian Realty 
Corporation, 300 N.Y.S. 663, 166 
Misc. 372—^In re Gnibe^s Bstate, 
295 N.Y.S. 238. 162 Misc. 678— 
People ex rei. Hotel Astor v. Sex- 
ton, 287 N.Y.S. 746, 169 Misc. 280, 
affirmed 10 N.T.S.2d 232—^In re Von 
Deilen's Wlll, 278 N.Y.S. 689, 164 
Misc. 877—City Trust Co. v. An- 
thoriy Ricci Realty Co., 241 N.Y.S. 
481, 137 Misc. 128. 

N.C.—Miller v. Roberts, 198 S.E. 286, 
212 N.C. 126—^Dees v. Apple, 178 
S.B. 667, 207 N.C. 763—Reid v. 
Reid, 156 S.B. 719, 199 N.C. 740. 

Ohio.—^Degenhart v. Harford, 18 N.B. 
2d 990, 69 Ohio App. 552—^Dayton 
Morris Plan Bank v. Grahara, 191 
N.B. 817, 47 Ohio App. 310—John¬ 
son V. Toledo & O. a Ry, Co., 6 
Ohio N. P., N.S., 347. 

Okl.—^McNee v. Hart, 246 P. 878, 117 
Okl. 220. 

Or.—^Duncan Lumber Co. v. Willapa 
Lumber Co., 183 P. 476, 93 Or. 386, 
denylng rehesiring 182 P. 172, 93 
Or. 386. 

Pa.—^In re Greek Catholic Union of 
Russian Brotherhoods of U. S. A., 
5 Schuylklll Reg. 370. 

R. I.—Davld V. David, 132 A. 879, 47 

R. I. 804. 

S. C.—^Rosamond v. Lucas-Kidd Motor 
Co.. 189 S.B. 641, 182 S.C. 331— 
Hodges V. Lake Summit Co., 152 

S. B. 668, 165 S.C. 436. 

Tenn.—Jordan v. Jordan, 239 S.W. 
423, 145 Tenn. 378—Petition of 
Southern Lumber & Mfg. Co., 210 
S.W. 639, 141 Tenn. 326—Reynolds 
V. Hamilton, 77 S.W.2d 986, 18 
Tenn.App. 880. 

Tex.—^Wilbarger County v. Hali, 
Com.App., 55 S.W.2d 797, afflrming 
BEall V. Wilbarger County, Clv.App., 
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37 S,W.2d 1041—Plttman v. City of 
Wichita Falis, Civ.App., 117 S.W.2d 
491—Roberson v. Keck, Civ.App., 
108 S.W.2d 840, error refused— 
Burcum v. Gaston, Civ.App., 196 S. 
W. 267. 

Utah.—^Hardy v. Meadows, 264 P. 968, 
71 Utah 266. 

Vt.—Smith V. White's Bstate, 188 A. 
901, 108 Vt 473—P. S. Puller & 
Co. V. Morrison, 169 A. 9, 106 Vt 
22 . 

Va.—Commonwealth v. P. Lorillard 
Co., 105 S.B. 683, 129 Va. 74—Shel- 
ton V. Sydnor, 102 S.E. 83, 126 Va. 
625. 

Wis.—State v. Plynn, 193 N.W. 661, 
180 Wis. 666. 

15 C.J. p 804 note 7, p 844 note 18. 
Appearance see Appearances § 16. 
Jurisdiction by consent see supra 5 
85. 

Waiver of objection to federal court 
jurisdiction see the C.J.S. title 
Federal Courts 5 83, also 25 C.J. 
p 781 note 27-P 782 note 40. 

Waiver Is no more effeotlve thaa 
oonsent to confer jurisdiction.— 
James v. Kennedy, 129 S.W.2d 216, 
174 Tenn. 691. 

Partlal waiver and partlal enfoxee^ 
ment of jurisdiction are not permit- 
ted.—^Lonergan v. American Railway 
Express Co., 144 N.B. 766, 250 Mass. 
80. 

‘^Silenoe cannot confer jurisdiction 
of a subject-matter.”—^Harry H. Cul- 
ver & Co. V. Superior Court in and 
for Los Angeles County, 19 P.2d 43, 
44, 129 Ca!.App. 689. 

Objeotlon to sabmlsslon. of contxo- 
veray as not authorlzed by statute 
cannot be waived.—^Beresford Inde- 
pendent School Dist v. Fletcher, S. 
D., 287 N.W. 497. 

Aocal aotions 

Courts cannot by waiver acquire 
jurisdiction of actions that are pure- 
ly loca! and should have been 
brought elsewhere.—Taylor v. Som- 
mers Bros. Match Co., 204 P. 472, 35 
Idaho 30, 42 A.L.R. 189. 

Saaroh waxrant 

Want of jurisdiction to Issue 
search warrant cannot be waived.— 
Latta V. Utterback, 211 N.W. 603, 
202 lowa 1116. 

WorfcuLezL’B compensatlon.; admlzalty 
However, with respect to a con- 
tention that an employer had waived 
his right to questlon the jurisdiction 
of a state industria! board to award 
workmen’s compensatlon on the 
ground that the matter was subject 
to admiralty jurisdiction, it was 
said, “Jurisdiction . . . may be 

waived . . . and when such 

waiver has once been made it is 
flnal.”—^Haglund v. Morse Dry Dock 
& Repalr Co., 7 N.Y.S.2d 466, 466, 
255 App.Div. 895, followed in I 
V. Morse Dry Dock & Repair Co., 1 
N.Y.S.2d 467, 255 App.Div. 897. 



21 C.J.S. COUBTS §109 

matter is not waived by answer,®® general demur- court completely lacks jurisdiction of the subject 
rer,®^ failing to demur,®2 failing to object to, or matter may be raised in any manner.®* 
otherwise raise the question of, jurisdiction,®3 go- other hand, objections to the venue,®^ 

ing to trial on the merits,®^ moving for a new the procedure,*^® including the procedure by which 
trial,®® appealing,®® or partially compl 3 dng with the the court acquired jurisdiction of the particular 
judgment.®^ Moreover, the objection that the case,*^^ or the remedy pursued'^2 m^y be waived, 


60. Idalio.—Stangrer v. Hunter, 291 
p. 1060. 49 Idaho 728. 
jj-.C.—Cohoon V. State, 160 S.B. 183, 
201 N.C. 312—Pinley v. Pinley, 158 
S.E. 549, 201 N.C. 1—Tallassee 

Power Co. v. Peacock, 160 S.B. 610, 
197 N.C. 736. 

16 C.J. P 644 note 18 [a] ( 8 ), (10). 
Effect of appearance see Appearances 
§ 16. 

61- Ky.—Rice v. Kelly, 10 S.W.2d 
1112, 226 Ky. 347. 

Tenn.—Harr v. Booher, 244 S.W. 498, 
146 Tenn. 694. 

g 2 . Okl.—Blake v. Metz, 276 P. 766, 
136 Okl. 160—Blake v. Metz, 276 P. 
762, 136 Okl. 146. 

15 C.J. P 844 note 18 [a] (3). 

03 , xJ.Si,—Panama R- Co. v. John¬ 
son. C.C.A.N.T., 289 F. 964, af- 
flrmed 44 S.Ct. 391, 264 U.S. 376, 68 
L.Ed. 748. 

111 .—^Welton V. Hamilton, 176 N.B. 
333, 344 111. 82—Oakman v. Small, 
118 N.E. 775, 282 111 . 360. 

Mo.—Phillips V, Alford, App., 90 S. 
W.2d 1060. 

N.Y.—City Trust Co. v. Anthony Ric- 
ci Realty Co., 241 N.Y.S. 481, 137 
Misc. 128. 

N.C.—Miller v. Roberts, 193 S.R 286, 
212 N.C. 126. 

Tex.—^Neal v. Beck Funeral Home, 
Civ.App., 131 S.W.2d 778, error dis- 
missed. 

16 CJ. p 844 note 18 [a] (4)-(7). 
Failure to ILle formal plea in ahate- 

ment 

Va—^Wilson v. State Highway Com- 
missioner, 4 S.E.2d 746. 

Failure to pleod objection to ju¬ 
risdiction does not prevent the ques¬ 
tion from being: raised at the time 
that the lack of jurisdiction becomes 
apparent. 

111.—Allen V. Illinois Mineral Co., 20 
N.E. 2 d 898, 299 Ill.App. 637. 

N.C.—Miller v. Roberts, 193 S.E. 286, 
212 N.C. 126. 

Wash.—Harvey v. Admiral Oriental 
Lme, 286 P. 66 . 166 Wash. 1. 
BzoeptloxLs fallingr to contain a 
speciflc statement of the objection 
do not waive it. 

Me.—^Hutchlns v. Hutchins, 4 A.2d 
679—Charles Cushman Co. v. 
Mackesy, 200 A. 606, 136 Me. 490, 
118 A.L.R. 148. 

Mo.—Callahan v. Huhlman, 98 S.W. 
2d 704, 339 Mo. 634. 

64. U.S.—Garriere & Sou v. TJ. S., C. 

C.Mich., 163 P. 1009. 

Ky*—Thompson v. Commonwealth, 99 
S.W.2d 706, 266 Ky. 629. 


65. Okl.—Blake v. Metz. 276 P. 766, 
136 Okl. 160—Blake v. Metz, 276 P. 
762, 136 Okl. 146. 

66. Neb.—^Albin v. Consolidated 
School Dist. No. 14 of Richardson 
County, 184 N.W. 141, 106 Neb. 719. 

67. Ga.—Jones v. Jones, 184 S.E. 
271, 181 Ga. 747. • 

68. U.S.—Phoenix Mut Life Ins. Co. 
of Hartford, Conn., v. Laiferty, D. 
C.Iowa, 16 P.Supp. 740, afflrmed, C. 
C.A., Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford. Conn.. 91 F. 
2d 141, certiorari denied 68 S.Ct. 
141, 302 U.S. 739. 82 L.Ed. 671, re- 
hearingr denied Cramer v. Phoenix 
Mut. Life Ins. Co., 58 S.Ct. 263, 
302 U.S. 778, 82 L.Ed. 602, cer¬ 
tiorari denied Coburn v. Phoenix 
Mut. Life Ins. Co. 'of Hartford, 
Conn., 68 S.Ct. 141, 302 U.S. 739, 
82 L.Ed. 571, rehearing denied 
Cobum v. Phoenix Mut Life Ins. 
Co., 68 S.Ct 263, 302 U.S. 778, 82 
L.Ed. 602, certiorari denied Oamer 
V. Mina. Life Ins. Co., 68 S.Ct 141, 
302 U.S. 739, 82 L.Ed. 671, rehear- 
ing denied 58 S.Ct 263, 302 U.S. 
778, 82 L.Ed. 602, certiorari de¬ 
nied Coburn v. Mtna. Life Ins. Co., 
68 S.Ct. 141, 302 U.S. 739, 82 L.Ed. 
671, rehearlng denied 68 S.Ct 263, 
302 U.S. 778, 82 L.Bd. 602. 

Ind.—Pittsburgh, C., C. & St L. Ry. 
Co- V. Ireton, 126 N.E. 431, 73 Ind. 
App. 449. 

S.C.—^Williamson v. Richards, 165 S. 

E. 890. 168 S.C. 534. 

Va.—Thacker v. Hubard & Appleby, 
94 S.E. 929, 122 Va. 879. 

W.Va.—Charlotton v. Gordon, 200 S. 
E. 740. 

69. U.S.—^In re Miller’s Dresses, D. 
C.Tex., 1 F.Supp. 378. 

Ga,—Collier v. Forman, 124 S.E. 710, 
168 Ga. 768. 

Ind.—State ex rei. Allman v. Superi¬ 
or Court for Grant County, 19 N. 
E.2d 467. 

Minn.—^In re Marttinen’s Estate, 214 
N.W. 469, 171 Minn. 476. 

Okl.—^Freeman v. Bryant, 184 P. 76, 
76 Okl. 51. 

Tenn.—Chambers v. Sanford & Tread- 
way, 289 S.W. 563, 164 Tenn. 134. 
16 C.J. p 846 note 23. 

Waiver of objection to venue gener- 
ally see the C.J.S. title Venue §§ 
76-78, also 67 C.J. p 91 note 32-p 
94 note 80. 

70. Conn.—^Lusas v. St Patrick’s 
Roman Catholic Church Corpora¬ 
tion of Waterbury, 193 A. 204, 123 
Conn. 166, 111 A.L.R. 763. 
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Ky.—^Borderland Coal Co. v. Burch- 
ett 237 S.W. 663, 193 Ky. 602. 
Mont.—State v. Keaster, 266 P. 387, 
82 Mont 126. 

N.Y.—In re Smith, 278 N.Y.S. 467, 
244 App.Div. 733. 

16 C.J. p 845 note 20 [a] (1). 

71- Cal.—Toung v. City of Los An- 
geles, 260 P. 798, 86 CaLApp. 13. 

111.—^People, by Kemer, v. United 
Medical Service, 200 N.E. 157, 362 
111. 442, 103 AL.R. 1229—Wllson 
Bros. V. Haege, 179 N.B. 469, 347 
111. 140, reversing 261 Ill.App. 668 
—Taylor Coal Co. v. Industrlal 
Commisslon, 134 N.E. 169, 301 111. 
381. 

lowa.—^Appeal of McLain, 176 N.W. 
817, 189 lowa 264. 

16 C.J. p 846 note 20 [b], p 846 note 
22, [a]. 

72- Pa.—Commonwealth v. Camp, 
102 A. 205, 258 Pa. 548. 

Wyo.—^Board of Com’rs of Natrona 
County V. Casper Nat. Bank, 96 P. 
2d 564, 569, quoting Corpus Foris; 
16 C.J. p 846 note 22. 

Law or eqolty actlou 

(1) An objection to equity jurisdic¬ 
tion on the ground that an adequate 
remedy is available at law may be 
waived.—Pedro v. Vey, 46 P.2d 682, 
160 Or. 415. 

(2) “Where a court has general 

'jurisdiction of civil actions at law 
and also of all equity causes, and 
the subject-matter of a suit or ac- 
tion and the relief sought are wlthin 
the jurisdiction of the court . . . 

the question whether the relief 
sought should be by an actlon at law 
or by a suit in equity does not or- 
dinarily Involve the power of the 
court to determine the matter, but it 
is rather a matter of procedure, at 
least, where the right to a jury trial 
is not unlawfully denied.”—^Harvey 
V. City of St. Petersburg, Fla., 189 
So. 861, 864, certiorari denied 60 S. 
Ct 131—^Malone v. Meres, 109 So. 
677, 682, 91 Fla. 709. 

Answer lu anoUlary procaedlng 
In an anclllary and summary pro- 
ceeding in a probate court to dlscov- 
er property or compel an account- 
ing, the respohdent does not, by in- 
terposing an answer, waive his ob¬ 
jection to the jurisdiction of the 
court to try the question of title to 
the property sought.—^In re Rey*s 
Estate, 88 P.2d 718, 31 Cal.App.2d 
648—^Koerber v. Superior Court in 
and for City and County of San 
Francisco, 206 P. 496, 57 Cal.App. 81. 



§ 109 


C0UBT3 


21 C.J.S. 


as may a lack of jurisdidion of the person.73 

Where the court has general jurisdiction of the 
subject matter, a lack of jurisdiction of the partic- 
ular case, as dependent upon the existence of par- 
ticular facts, may be waived.'^^ 

Whaf constitutes waiver. Objections to lack of 


jurisdiction of the person, and other objections to 
-jurisdiction not based on the contention that there 
is an absolute want of jurisdiction of the subject 
matter, are waived by invoking the court^s juiis- 
diction, as by a cross bili or counterclaim,76 con- 
sent, or voluntary submission, to jurisdiction, or 
conduct amounting to a general appearance,'^6 or 


73, Colo.—Sarchet v. Phillips, 78 P. 

2d 1096, 102 Colo. 318. 

Fla.—State ex reL Associated Util¬ 
ities Corporation v. Chillingworth, 
181 So. 346, 132 Pia. 687. 

Ga,—^Harper v. Allen, 164 S.E. 651, 
41 Ga.App. 736—Georgfia Creosot- 
ins Co. V. Moody. 154 S.E. 294, 41 
Ga,App. 701, trinsferred 160 S.E. 
153, 169 Ga. 822. 

Idaho.—^Williams v. Sherman, 212 P. 
971, 36 Idaho 494. 

IlL—Kelly v. Brown, 141 N.E. 743. 
310 111. 319—^Phelps v. Coluxnhia 
Phonogrraph Broadcastlnsr System, 
255 IlLApp. 294. 

Ky.—Thompson v. Commonwealth, 99 
S.W.2d 706, 266 Ky. 529. ‘ 

La.—^Bllotz V. Tru-Pruit Distrlbu- 
tors, App., 173 So. 692—Gravet v. 
Gonsoulin. 120 So. 643, 10 La,App. 
553, denying rehearlng 119 So. 786, 
10 Xia.App. 553. 

Mont—State v. Keaster, 266 P. 387, 
82 Mont. 126. 

N.Y.—Cooper v. Davla, 248 N.T.S. 
227, 231 App.Div. 627—Auto Deal- 
ers Disconnt Corporation v, San- 
toro, 11 N.Y.S.2d 10, 170 Misc. 636. | 
Ohio.—^Dayton Morris Plan Bank v. 
Graham, 191 N.E. 817, 47 Ohio App. 
310—Johnson v. Toledo & O. C. Ry. 
Co., 5 Ohio N.P.,N.S., 347. 

Pa.—Carroll v. Hannon, 3 Pa.Dist. & 
Co. 16. 

S.C.—Rosamond v. Lucas-Kidd Mo¬ 
tor Co., 189 SJB. 641, 182 S.C. 331, 
W.Va,—^Morris v. Calhoun, 196 S.E. 
341. 

15 aJ. p 809 note 59, p 846 note 24. 
Jurisdiction of person hy consent see 
supra § 85. 

IXode of aoquixlxifir Juxisdlotioa. 

(1) Defendant may walve any Ir- 
regularities in mode hy which his 
person is suhjected to Jurisdiction of 
court—Daley v. Dennis, 242 N.Y.S.' 
408, 137 Misc, 1—16 C.J. p 846 note 
24 [a]. 

(2) A failure to hringr the par¬ 
ties into court by proper process may 
be waived either by direct or implied 
waiver.—^Moffatt v. Cassimus, 190 So. 
297, 28 AlaA.pp. 582, reversed on oth¬ 
er grrounds, Sup., 190 So. 299. 

<8) Waiver of objections to process 
see the CJ.S. title Process $ 113, al¬ 
so 50 C.J. p 596 note 59-p 598 note 
97. 

Foxelgn gover]iineD.t’B Inumuiity 
from suit may be waived.—^Dexter & 
Carpenter v. Kunglig Jamvagrsstyrel- 
■ sen, aCA-N.Y., 48 P.2d 706, certio¬ 


rari denied 61 S.Ct. 181, 282 U.S. 896, 
75 L.Bd. 789. 

XToneacisteiLoe of party 

(1) Where plaintllf died prior to 
Service of summons, the court nev- 
er ohtained Jurisdiction of the ac- 
tion and defendant could not walve 
the objection by answerlng or fail- 
ing to ralse the Jurisdictional ques- 
tlon.—^Lawson v. L. H. Mack, Inc., 
282 N.Y.S. 982, 246 App.Div. 622. 

(2) Where unincorporated associa- 
tion sued as a Corporation files plea 
denying Its corporate existence, 
which is sustalned, Its failure to ob- 
Ject to amendment of process and 
pleadings treating It as a fratemal 
benefit society under statute does not 
amount to such submission to court’s 
Jurisdiction as will sustaln judgment 
against it. unless proof shows it to 
be a society within such statute.— 
Slmpson V. Grand International 
Brotherhood of Locomotive Bngi- 
neers, 98 S.B. 680, 83 W.Va. 366, cer¬ 
tiorari denied 39 S.Ct. 494, 260 U.S. 
644, 68 L.Ed. 1186. 

74. U.S.—U. S, V. Ellison, C.C.A.W. 
Va., 74 P.2d 864, 869, citlng Ooxpns 
Juris—U. S. V. Kiles, aC.A:.Mo., 70 
F.2d 880—U. S. V. Edwards, C.C.A. 
Neb., 23 F,2d 477, 480, quoting 
Coxpns JuxlKi 

Ariz.—Smlth v. City of Nogales, 211 
P. 589, 693, 24 Ariz. 546, quoting 
Oozpns Jnxls« 

Cal—^Young v. City of Dos Angeles, 
260 P. 798, 800, 86 Cal.App. 13, 
quoting Corpus Juris. 

Colo.—Drummond v. Christensen, 276 
P. 906, 85 Colo. 284. 

IU.—^Taylor Coal Co. v. Industrlal 
Commission, 134 N.B. 169, 391 IU. 
381. 

Ind.—Jeflerson Park Bealty Corpora¬ 
tion V, Kelley Qlover & Vale, 12 
N.E.2d 977, 106 Ind.App. 313—Stoll 
v. Rich, 166 N.E. 67, 88 Ind.App. 
639. 

Wyo.—Board of Com^rs of Natrona 
County V. Casper Nat. Bank, 96 
P.2d 564, 569, quoting Corpus Ju¬ 
ris. 

15 C.J. p 845 note 20. 

VTaU-oomsldered case 
N.M.—Albuquerque & Cerrlllos Coal 
Co. V. Lermuseaux, 187 P. 660, 25 
N.M. 686. 

Jorlsdlotional aanouut 
Where Jurisdiction is dependent on 
the amount of the claim or the val- 
ue of the property involved, an ob¬ 
jection to Jurisdiction on such ground 
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is waived by a motion to dismlss, 
or an answer on the merlts to, a 
complalnt which contalns the prop¬ 
er allegatlons. 

U.S.—Lambert v. Yellowley, C.C.AN. 
Y., 4 F.2d 916, reverslng, D.C., 291 
P. 640, and afflrmed 47 S.Ct 210, 
272 U.S. 681, 71 L.Bd. 422, 49 A 
L.II. 676. 

Tex.—^Karbach v. International Har- 
vester Co. of America, Civ.App., 61 
S.W.2d 864—^American Cltizens' La¬ 
bor & Protective Instltutlon v. 
Brandy, Clv.App., 2 S.W.2d 977, er¬ 
ror dlsmissed. 

Frooeedings pendlng in another court 

“The parties do not here raise 
the question of the jurisdiction of 
the district court to entertaln thls 
actlon while the probate proceedinga 
are stili pending in the county court 
Inasmuch as the district court haa 
general Jurisdiction of the subject- 
matter of thls action, that question 
wlll be considered waived. 16 C.J. 
844 et seq.“—Stevens v. Bogers, 68 
P.2d 821, 823, 180 Okl. 305. 

75. Ark,—^Du Presne v, Paul, 221 S. 
W. 486, 144 Ark. 87. 

Colo.—^Drummond v. Christensen, 275 
P. 906, 86 Colo. 284. 

15 C.J. p 846 note 25, p 846 note 27 
[r], [s]. 

76. Ala.—Cooper v. Lake Wood Co., 
76 So. 307, 199 Ala. 633—Qager v. 
Doe, 29 Ala. 341. 

Kan.—^Makemson v. Edwards, 166 P. 
508, 101 Kan. 269. 

Leu—G ravet v. Gonsoulin, 120 So. 
643, 10 lta.App. 553, denying re- 
hearing 119 So. 786, 10 La.App. 663. 
Ohio.—^Bamer v. Bamer, 19 Ohio 
App. 458. 

Pa.—^Larkin v. City of Scranton, 29 
A. 910, 162 Pa, 289, 35 Wkly.N.C. 
42—Carroll v. Hannon, 3 Pa.Dist & 
Co. 16. 

S.C.—State V. Maes, 120 S.E. 576, 127 
S.C. 397—^Dawkins v. Chester Coun¬ 
ty, 116 S.E. 62, 122 S.C. 8. 

Vt—TJown of Duxbury v. Town of 
Williamstown, 146 A 872, 102 Vt 
94. 

16 C.J. p 808 note 57, p 846 note 27. 
Jurisdiction by consent see supra S 

85. 

Waiver by general appearance see 
Appearances S 17. 

What constitutes appearance general- 
ly see Appearances S§ 12, 13. 
PlUng deouurrer assertlng that pe- 
tition alleged no cause of -action.— 
Sweat v. Atlantic Coast Line B. Co., 



21 O.J.S. C0UBT8 §110 

objecting to the jurisdiction of the subject mat- been held not to waive the objectiori to jurisdic- 
ter/^ failing to raise the question of jurisdictiones tion-S® 
in the proper manner,e9 seeking relief on a ground 

additional to, or other than, want of jurisdiction,s® § 110, - Delay in Raising Objection 

appealing,^^ or by any other conduct indicating an objection that the court lacks jurisdiction of the 

intention to abandon or forego the objection.SS subject matter may be made at any time; an objection to 

Jurisdiction on any other ground is walved If not made at 
On the other hand, the objection is not waived opportunity or seasonabiy. 

where the question is raised in the proper manner,S3 An absolute want of jurisdiction over the sub- 
even though the motion or plea is based on incor- ject matter or cause of action may be taken advan- 
rect grounds and various particular acts have tage of at any stage of the proceedings,^® even aft- 


aC.A,Ga,, 81 F.2d 492—16 C.J. p 848 
note 32 [e]. 

yiUTiff aaswer on. mexlts 
Q-a.—Berry v. Watklns, 123 S.E. 102, 
168 Ga. 304. 

Or.—Cole V. Canadian Bank of Com- 
merce. 239 P. 98. 116 Or. 466. 

16 C.J. P 846 note 27 [fj. 

77. Neb.—Bralnard v. Butler, 109 N. 
W. 766, 77 Neb. 615. 

16 C.J. p 846 note 27 [x]. 

78. Okl.—^Pernow v. Fernow, 247 P. 
106, 114 Okl. .298. 

16 C.J. p 846 note 21 [aj, [b], p 846 
note 27 [q]. 

79. Ky.—^Louisville, etc., R. Co. v. 
Stewart, 173 S.W. 767, 163 Ky. 164. 

Teun.—Scholze v. Scholze, 2 Tenn. 
App. 80. 

Va.—^Blanchard v. Twin City Market, 
160 S.E. 310, 167 Va. 18. 

Statntoary metlLOd of raising: ques¬ 
tion of trlal courfs Jurisdiction must 
be puraued.—^Appeal of Solar Elec¬ 
tric Co., 138 A. 914, 290 Pa. 372. 

An anewer cannot present the 
question of Jurisdiction of the per- 
son, slnce it would waive such ques¬ 
tion.—^Aeroil Bumer Co. v. Little- 
ford, D.C.N.Y., 16 F.2d 266. 

80. Cal.—^Adolph M. Schwartz, Inc., 
V. Burnett Pharmacy, 296 P. 608, 
112 Cal.App. 781. 

Ga—^Forrester v. Forrester, 118 S.E. 

878, 166 Ga 722, 29 A.L.R. 1363. 
La.—^Martel Ssnadicate v. Block, 98 
So. 400, 164 La. 869—Zeller v. Lou- 
isiana Cypress Lumber Co., 121 So. 
670, 9 LaApp. 609. 

Okl.—Knebel v. Rennle, 209 P. 414, 87 
Okl. 136. 

16 C.J. p 847 note 29. 

Changre of speclal appearance Into 
general appearance see Appear- 
ances § 1 c (2) (c). 

Sentunsr hald Uxnited to obJsotUms 
. to JlLXlBdiotlOlL 

Ga—Irons v. American Nat. Bank, 
165 S.E. 738, 176 Ga 662, followed 
in 166 S.E. 741, 176 Ga 668. 

81. D.C.—^Hardlng v. Westcott, 46 
App.D.C. 633. 

16 aj. p 846 note 27 [hhj. 

•Appsal from accident board award 

However, It has been held that a 
defendant, by appealing to a court 
to set aslde the award of an Indus- 


trlal accident hoard, dld not waive 
Its right to object to the court’s Ju¬ 
risdiction, where no other court was 
open to It under the compensation 
act.—Perkins v. U. S. Fidelity & 
Guaranty Co., Tex.Com.App., 299 S. 
W. 213, reverslng: U. S. Fidelity & 
Guaranty Co. v. Perkins, Civ.App., 
293 S.W. 676. 

82. U.S.—^Prontera Transportation 

Co. V. Abaunza C.C.A.La, 271 F. 
199. 

16 C-J. p 846 note 27. j 

83. Miss.—^Flrst Nat Bank v. Mls- 
slssippi Cottonseed Products Co., 
157 So. 349, 171 Miss. 282. 

Mo.—^Lentz v. Evens & Howard Pire 
Brlck Co., 11 S.W.2d 1070, 223 Mo. 
App. 1017. 

16 C. J. p 847 note 28. 

Elfect of speclal appearance see Ap- 
pearances $$ 22—24. 

Pleas to Jurisdiction see Abatement 
and Revlval §5 8-16. 

84. Mo.—State ex rei. Rakowsky v. 
Bates, App., 286 S.W. 420. 

85. OaUlng for biU of parttcnlam 
Ala.—Oates v. Clendenard, 6 So. 359, 

87 Ala. 734. 

Ark.—‘Watklns v. Brown, 6 Ark. 197. 

Acknowledgmsnt and walvsr of 
Service after removing: from county 
of suit held not waiver of Jurisdic¬ 
tion over person.—^Bolton v. Keys, 
144 S.E. 406, 38 Ga.App. 673. 

The appeaaranoe of oounsel for the 
purpose of pleadlng to the Jurisdic¬ 
tion of the court and entry of their 
names on docket wlth the word '*an- 
swer,” Is not such pleading to the 
merits as admits Jurisdiction.—Cox 
V. Potts, 67 Ga. 621. 

GamlahmexLt proceedlngr; ombUrnoiu 
reoord 

The waiver of an objection to a 
g:amishment proceedlng that the debt 
Is the subject of another lltigation 
will not be inferred from an ambigu- 
ous record, but must clearly appear. 
—^Lowensteln v. Levy, Tenn., 212 F. 
383, 129 C.C.A 69. 

Other acts see 15 C.J. p 847 note 28. 

geL U.S.—^Matson Nav. Co. v. U. S., 
CtCl., 62 S.Ct 162, 284 U.S. 352, 76 
L.Ed. 336, affirming 72 CtCl. 210, 
certiorari g:ranted 62 S.Ct 11, 284 
U.S. 600, 76 L.Ed. 616—City of 
Gainesville v. Brown-Crummer Inv. 
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Co., Tex., 48 S.Ct. 464, 277 U.S. 64, 
72 Xi.Bd. 781, reverslng, C.C.A., 20 
P.2d 497, certiorari granted 48 S.Ct 
86, 276 U.S, 616, 72 L.Ed. 402, con- 
formed to, C.C.A., 31 P.2d 1009, 
certiorari denled 60 S.Ct 27, 280 
US. 669, 74 L.Ed. 622—U. S. v. 
Bertelsen & Petersen Engineering 
Co., C.C.A.Mass., 96 P.2d 867, af- 
flrmlng, D.C., Bertelsen & Petersen 
Engineering Co. v. U. S., 14 P. 
Supp. 868, affirmed U. S. v. Bertel¬ 
sen & Petersen Engineering Co., 
C.C.A, 98 P.2d 132, certiorari 
granted U. S. v. Bartelsen & Peter¬ 
sen Engineering Co., 59 S.Ct. 229, 
afflrmed U. S. v. Bertelsen & Peter¬ 
sen Engineering Co., 69 S.Ct 641— 
Gatch, Tennant & Co. v. Mobile & 
O. R. Co., D.C.Ala,, 69 P.2d 217— 
Plymouth County Trust Co. v. Mac- 
Donald, C.C.AMass., 63 F.2d 827. 
reversing, D.C., In re Cralg, Reed 
& Emerson, 46 F.2d 811, and cer¬ 
tiorari granted MacDonald v. 
Plymouth County Trust Co., 62 S. 
Ct 407, 286 U.S. 633, 76 L.Ed, 928, 
reversed on other grrounds Mao- 
Eonald v. Plymouth County Trust 
Co., 62 S.Ct 606, 286 U.S. 268, 76 
L.Ed. 1093, conformed to, C.C.A, 
Plymouth County Trust Co. v. 
MacDonald, 60 P.2d 94—Welnsteln 
V. Black Diamond S. S. Corpora¬ 
tion, C.C.A.N.Y., 40 F.2d 690, cer¬ 
tiorari denled 61 S.Ct 486, 288 U.S. 
837, 76 L.Ed- 1448—^Phalen v. U. 
S., C.C.AN.Y.. 32 P.2d 687—Bene- 
dlct V. Seiberling, D.C.Ohlo, 17 P. 
2d 841—Southwestem Lumber Co, 
of New Jersey v. Kerr, D.C.Tex., 
11 F.Supp. 263, affirmed, C.C.A, 
Kerr v. Southwestem Lumber Co. 
of New Jersey, 78 F.2d 348, cer¬ 
tiorari denled 66 S.Ct. 130, 296 U. 
S. 611, 80 L.Ed. 433—Central Iron 
& Steel Co. V. U. S., CtCl., 6 F. 
Supp. 116, vacating 4 F.Supp. 113, 
and certiorari denled 66 S.Ct 76, 
293 U.S. 663, 79 L.Ed. 663—The 
Washington, D.C.N.Y., 296 F. 168. 

Cal.—^In re McConnelVs Bstate, 78 P. 
2d 1043, 26 Cal.App.2d 102—^Lewls 
V. Superior Court in and for San 
Bemardino County, 69 P.2d 220, 21 
Cal.App.2d 340. 

D.C.—^Laughlin v. Cummings, 106 F. 
2d 71, 70 App.D.C. 192—^Wllbur v. 
Burley Irr. Dist, 68 F.2a 871, 61 
App.D.C. 145. 
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er judgment 87 I ot^er than lack of jurisdiction of the subject mat- 

An objection to jurisdiction based on any ground I ter, such as lack of jurisdiction of the person or ir- 


111.—^People V. Securlties Discount 
Corporation, 198 N.B. 681, 361 111. 
5S1. affirming 279 Ill.App. 70—Peo- 
ple V. Brautlgan, 142 N.E. 208, 310 
111. 472—Town of Kingston v. An- 
derson, 133 N.B. 347, 300 111. 677— 
Allen V. Illinois Mineral Co., 20 N. 
B.2d 898, 299 IlLApp. 637—Peo- 
ple ex rei. Rusch v. Schwartz, 1 N. 
E.2a 700, 284 Ill.App. 646—People 
ex rei. Rusch v. Schwartz, 1 N.E.2d 
767, 284 IlLApp. 38—Phelps v. Co- 
lumbia Phonogrraph Broadcasting 
System, 265 Ill-App. 294—Slms v. 
City of Moline, 222 IllJLpp. 530. 
Ind.—Plttsburgh, C., C. & St. L. Ry. 
Co. V. Ireton, 126 N.B. 431, 73 Ind. 
App. 449. 

lowa.—Johnson v. Purcell, 282 N.W. 
741, 225 lowa 1265. 

Ky.—^Farmers' Nat. Bank of Somer- 
set V. Board of Sup’rs of Pulaski 
County, 8 S.W.2d 401, 226 Ky. 246. 
Me.—^Hutchins v. Hutchins, 4 A.2d 
679. 

Mass.—^Board of Aasessors of City of 
Boston V. Suffolk Law School, 4 
N.B.2d 342—Moli v. Town of Wake- 
fleld, 176 N.B. 81, 274 Mass. 606— 
Lionergan v. American Rallway Ex¬ 
press Co., 144 N.B. 756, 260 Mass. 
30. 

Miss.—Walts V. Black Bayou Draln- 
age Dist., 186 So. 677. 

Mo.—^United Cemeteries Co. v, Stro- 
ther, 119 S.W.2d 762, 342 Mo. 1156 
—Callahan v. Huhlman, 98 S.W. 
2d 704, 339 Mo. 634—State ex rei. 
Compagnie G€n6rale Transatlanti- 
Qiie V. Falkenhainer, 274 S.W. 758, 
309 Mo. 224—^McClain v. Kansas 
City Brldge Co., App., 83 S.W.2d 
132, reversed on other grounds, 88 
S.W.2d 1019, 388 Mo. 7—Woods v. 
Moffitt, 38 S.W.2d 626, 226 Mo. 
App. 801—^McKenna v. Wlttman, 
App., 26 S.W.2d 641—Dahlln v. 
Missouri Commission for Blind, 
App., 262 S.W. 420. 

Neb.—^In re B[ansen*s Estate, 221 N. 

W. 694, 117 Neb. 661. 

N.H.—Jackson & Sons v. Lumber- 
men*s Mut. Casualty Co., 168 A. 
896. 86 N.H. 341. 

N.J.—^Lionsdale v. Pompeo, 181 A. 61, 
119 N.J.Bq. 14—Jersey City Weld- 
Ing & Machine Works v. Hudson 
County Whlte Co., 174 A. 616, 116 
N.J.Ba. 648. 

N.M.—^Albuquerque & Cerrillos Coal 
Co. V. Lermuseaux, 187 P. 660, 26 
N.M. 686. 

N.Y.—McConnell v. Williams S. S. 
Co.. 267 N.T.S. 664, 239 App.Dlv. 
393, modifying 262 N.T.S. 674, 146 
Misc. 612, and motlon denied 193 
N.B. 297, 266 N.T. 613, afflrmed 193 
N.B. 336, 266 N.T. 694—Glickman 
V. Klrtland, 264 N.T.S. 470, 142 
Mlsc. 313. 


N.C.—^Henderson County v.. Smyth, 6 
S.E.2d 186, 216 N.C. 421—Miller v. 
Roberts, 193 S.B. 286, 212 N.C. 126. 
Ohio.—State ex rei. Handley v. Mc- 
Call, 19 N.B.2d 168, 136 Ohio St. 
63 

Okl.—Wright v. Kemper, 279 P. 346, 
137 Okl. 269. 

Pa.—Commonwealth v. Mathieu, 163 
A. 109, 107 Pa.Super. 261—^Prey v. 
Long. 8 Pa.Dist. & Co. 121—^Divine 

V. Skrotsky, 8 Pa.Dist & Co. 717 
—Commonwealth v. Rudy, 3 Pa. 
Dist. & Co. 383. 

R. I.—David V. David, 132 A. 879, 47 
R.I. 804. 

S. C.—^Wllliamson v. Richards, 166 S. 
E. 890, 158 S.C. 534. 

Tenn.—Chambers v. Sanford & Tread- 
way, 289 S.W. 633, 164 Tenn. 134— 
Petition of Southern Lumber & 
Mfg. Co., 210 S.W. 639, 141 Tenn. 
326—^Reynolds v. Haiuilton, 77 S. 

W. 2d 986, 18 Tenn.App. 380. 

Tex.—U. S. Fidelity & Guaranty Co. 

V. Perklns, Civ.App., 293 S.W. 676, 
reversed on other grounds Perkins 
V. U. S. Fidelity & Guaranty Co., 
Com.App., 299 S.W. 213—Stewart v. 
Patterson, Civ.App., 204 S.W. 768, 
error refused. 

Vt.—Smith V. White*s Estate, 188 A. 
901, 108 Vt 473—F. S. Fuller & 
Co. V. Morrlson, 169 A. 9, 106 Vt 
22—^Miner v. Shanasy, 102 A, 480, 
92 Vt 110. 

16 C.J. p 847 note 31. 

Courfs power to raise question of 
jurisdiction of iis own motion see 
infra S 114. 

Raising question for first time on 
appeal see Appeal and Error § 
258 b. 

Ijaolies is no defense when a court 
assumes Jurisdiction it does not 
have, since lack of jurisdiction over 
the subject matter may be pleaded 
at any time.—In re CrissweU’s Bs- 
tate, 86 Pa.L.J. 615. 

After removal to fedearal coiut 
Objectlons as to the jurisdiction of 
a state court over the subject matter 
may be taken advantage of at any 
time in a federal court after remov¬ 
al thereto.—^Philadelphia & R. Ry. 
Co. V. Sherman, N.T., 230 F. 814, 146 
C.C.A. 124. 

Appeal from. Intexlooirtoxy order 
*Tt is true that, if a court takes 
cognizance of a matter whereof it 
has none, an objection may be raised 
in the proper mode at any stage of 
the proceeding; but it does not fol- 
low that it may be raised by an ap¬ 
peal from an Interlocutory order” 
otherwlse not appealable.—^In re Wll- 
helmlna Dralnage Dist., 216 S.W. 630, 
531, 280 Mo. 1. 

Gontaiipt petitloin. xLot imder oath 
Mo.—Charles Cushman Co. v. Macke- 
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sy, 200 A. 606, 136 Me. 490, 118 Jl 
L.R. 148. 

Bxpiratioa of time to plead 

Defendant whose time to plead to 
action has expired may nevertheless 
move to dismiss action for want of 
jurisdiction of the subject matter.— 
Thacker v. Hubard & Appleby, 94 S. 
B. 929, 122 Va. 379. 

Falluxe to glve notioe of appeal in 
requlred time 

Tex.—^Roberson v. Keck, Civ.App., 
108 S.W.2d 840, error granted. 
Motlon for deflclonoy Judgment 
If statute requiring motlon for de- 
ficiency judgment to be made wlthin 
a certain time after sale is jurlsdlc- 
tional, the objection that the applica- 
tion was made too late may be raised 
at any time.—Jamalca Sav. Bank v. 
Risian Realty Corporation, 300 N.T. 
S. 953, 165 Mlsc. 372. 

Want apparent on faoe of pleadlngs 
or record • 

Ga—Geer v. Cowart, 62 S.B, 1054, 5 
GaApp. 261. 

Me.—^Miller v. Weisman, 130 A. 504, 
125 Me. 4—^Pinkham v. Jennlngs, 
122 A. 873, 123 Me. 343. 

87. Mo.—Riggs V. Molse, 128 S.W.2d 
632—^United Cemeteries Co. v. 
Strother, 119 S.W.2d 762, 842 Mo. 
1156—State ex rei. Kelly v. Trim- 
ble, 247 SW. 187, 297 Mo. 104, opin- 
ion explained 247 S.W. 1009, 297 
Mo. 104. 

N.T.—City Trust Co. v. Anthony Ricci 
Realty Co., 241 N.T.S. 481, 137 
Misc. 128. 

Oonstruotioa, favoring jurisdiction 
"Defendant went to trlal on the 
merits, raising no jurisdlctional 
question until after judgment agalnst 
it. Under such clrcumstances, the 
court will not strain to so construe 
the cause of action as to divest it- 
self of Jurisdiction."—^Ussop v. Amer¬ 
ican West African Line, 269 N.T.S. 
654, 656, 161 Misc. 12. 

‘^Final disposltloiL” 

(1) "The question of jurisdiction 
. . . may be raised at any time 
before flnal dlsposition of the cause." 
—Stuckey v. City of Tulsa, 238 P. 
837, 113 Okl. 46. 

(2) "An objection [to the jurisdic¬ 
tion] can be made at any time before 
the case is flnally disposed of on ap¬ 
peal."—Gill V. Physlcians* and Sur- 
geons* Bldg., 138 A. 674, 676, 163 
Md. 394. 

Proceeding to enforce order or jndg- 
msnt 

"The lack of jurisdiction over the 
subject-matter may be raised in any 
proceeding to enforce the order made 
or judgment entered."—General Mo¬ 
tors Acceptance Corporation v. Ellar, 
220 N.W. 766, 767. 243 Mlch. 608. 
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in the method by which jurisdiction of 
thc particular case was obtained, is usually waived 
by failure to raise the objectiori at the first oppor- 
tunity, or in due or seasonable time,S8 or within the 
time prescribed by statute.^S 

§111.-Proceeding after Objectiori Over- 

ruled 

The objection that there Ia no jurisdiction of the 
subject matter le not waived by proceeding with the 
case on the merits after the objection Is overruled; and 
the same Is true, according to most authorltles, as to 
other objectione to Jurisdiction, provided no affirmative 
relief, not necessary to a defense, Is requested. 

The objection that there is an absolute lack of ju¬ 
risdiction of the subject matter is not waived by 


proceeding on the merits after the’ objection is over¬ 
ruled,®® or by failing to take a preliminary ap- 
peal.®^ 

Where the objection to jurisdiction is one other 
than that the court lacks jurisdiction of the subject 
matter, the objecting party is held, by some author- 
ities, to waive his objection to jurisdiction by pro¬ 
ceeding with the case on the merits after his ob¬ 
jection has been overruled,®^ unless the trial court 
compels submission of the merits to the jury, con- 
ditional upon the jury^s finding for plaintiif upon 
the jurisdictional question;®® the majority view, 
however, is that the objecting party does not waive 
the objection, after it is overruled, by proceeding 
with his case,®^ or by moving for a new trial on the 


gg. Ark.—^Purnell v. Nlchol, 292 S. 
W. 686, 689, 173 Ark. 496, quotlng 
Coipos Jnxis. 

Cal._^Youngr v. City of Lios Angeles, 

260 P. 798. 86 Cal.App. 13. 

111 ._^people V. Securltles Discoont 

Corporation, 198 N.E. 681, 361 111. 
651, afllrming 279 Ill.App. 70. 
Mont.—Reed v. Woodmen of the 
World, 22 P.2d 819, 94 Mont 374. 
N.M.—^Albuqueraoe & Cerrillos Coal 
Co. V. Lermuseaux, 187 P. 660, 26 
N.M. 686. 

N.T.—Hardenbrook v. Comba, 290 N. 

T.S. 290, 160 Misc. 646. 

Ohio.—^McClees v. Grand Internation¬ 
al Brotherhood of Locomotlve En- 
gineers. 18 N.E.2d 812, 69 Ohio 
App, 477. 

Pa—^Randig v. 0’Hta.ra, 187 A. 78, 83, 
123 Pa. Super. 195, quoting Coipos 
Juris—In re Gaitley*s Adoptlon, 
154 A. 368, 303 Pa. 200. 

15 C.J. p 809 note 69, p 845 note 20, 
p 848 note 32. 

Jorisdlctloiuil amoont 
A plea to the Jurisdiction, on the 
ground that the amount demanded 
has been fraudulently stated in the 
petltion in order to confer Jurisdic¬ 
tion, must be liled before answering 
to the merits.—^American Cltizens' 
Labor & Protective Institutlon v. 
Bandy, Tex.Civ.App., 2 S.W.2d 977, 
error dismlssed. 

Voiiszisteiit iMurty 

(1) “A Judgment upon the merits 

rendered agalnst a person who is not 
subject to the Jurisdiction of the 
court, and, Indeed, not in existence, 
Is futile. . . . [Such] objection 

to the Jurisdiction of the court may 
be ralsed at any time.”—^MacAffer v. 
Boston & M. R. R., 197 N.E. 328, 329, 
268 N.T. 400, afflrming 273 N.Y.S. 679, 
242 App.Dlv. 140. 

(2) An objection to the Jurisdiction 
of the court on the ground that 
plalntiff is not, as represented In the 
complalnt, a legal corporate entity 
“may be entertained at any stage of 
the case.”—Commercial 6b Savings 


Bank of Lake City v. Ward, 148 S. 
B. 646, 548, 146 S.C. 77. 

OhJectioa comes too lote when made 

(1) After judgment.—^Borderland 
Coal Co. V. Burchett, 287 S.W. 663, 
193 Ky. 602. 

(2) By defendant more than four 
months after his general appearance 
by general demurrer and two and 
one-half months after decree on the 
demurrer.—^Kyser v. American Sure- 
ty Co. of New York, 105 So. 689, 213 
Ala. 614. 

<8) After verdlct and Judgment 
agalnst the objecting party on the 
merits.—^Elng v. Snow, 266 111.App. 
462. 

(4) Other cases see 16 C.J. p 848 
note 32 [a]. 

Wheve extilnsle evldenee is neo- 

essaxy to show the absence of Juris¬ 
diction, the better practice requires 
that the questlon should be raised 
before the trial is ended.—^Ripkey v. 
Blnns, 176 S.W. 206, 264 ,Mo. 606. 
69. Ark.—Fldelity Mut. Life Ins. Co. 

V. Price, 20 S.W.2d 874, 180 Ark. 
214. 

Pa.—^Appeal of Solar Electric Co., 
138 A. 914, 290 Pa. 372. 

90. Colo.—Saunders v. Norton, 68 P. 
2d 482, 98 Colo. 537—Spaulding v. 
Porter, 31 P.2d 711, 94 Colo. 496. 
Mich.—Carpenter v. Dennison, 176 N. 

W. 419, 208 Mich. 441. 

16 C.J. p 844 note 18 [a] (10), (16). 
ralluie to renew st .olose of triai 
An objection made at the openlng 
of the trial is not waived by failure 
to renew it at the close of the trial. 
—Herald Square Cloak, etc., Co. v. 
Rocca, 96 N.Y.S. 189, 48 Misc. 650. 
FraservstloiL of «xceptioai 

However. it has been held that 
“the questlon of Jurisdiction may be 
ralsed once, but when the Issue has 
been decided adversely to a party he 
cannot continue to raise it, in differ¬ 
ent stages of the trial. His remedy 
is to preserve his exceptlon in the 
first instance, and his failure to do 
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SO forecloses the rlght to agaln 
raise it”—^Dunlap & Dunlap v. Zlm- 
merman, 199 S.E. 296, 299, 188 S.C. 
322. 

91. Mich.—CJarpenter v. DennXsom 
176 N.W. 419. 208 Mich. 441. 

Pa.—Commonwealth v. Mathieu, 163 
A 109, 107 Pa.Super. 261. 

92. Or.—Sweeney v. Jackson Coun- 
ty, 178 P. 866, 93 Or. 96, -rehearlng 
denied 182 P. 380, 98 Or. 96. 

Pa.—Specktor v. Hanover Flre Ins. 
Co. of New York. 146 A 430, 295 
Pa. 390, appeal dismlssed and cer¬ 
tiorari denied Hanover lUre Ins. 
Co. of New York v. Spector, 60 S. 
Ct 161, 280 U.S. 634, 74 L..Bd. 
698. 

16 C.J. p 850 note 38. 

Bffect of general appearance after 
adverse rullng on special appear¬ 
ance to challenge Jurisdiction see 
Appearances S 21. 

Proceeding with cause after objec¬ 
tion to process is overruled see the 
C.J.S. title Process $ 113, also 50 C. 
J. 598 notes 94-97. 

Fallnie to appeal from preliminary 
determinatlon of Jurisdiction waives 
Jurisdiction as to person.—Wetten- 
gel V. Robinson, 136 A. 673, 288 Pa. 
362. 

93. ir.S.—Kever v. Philadelphia & R. 
Coal & Iron Co., D.C.N.Y., 234 P. 
814. 

Ark.—^American Workmen Ins. 
Co. V. Ervin, 110 S.W.2d 487, 194 
Ark. 1149. 

Conn.—Whltford v. Lee, 117 A 664, 
97 Conn. 554. 

Ky.—^Bankers’ Nat. Life Ins. Co. v. 
Stone, 72 S.W.2d 49, 254 Ky. 682 
—Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818. 

N.D.—^Bllingson v# Northwestern Job- 
bers' Credit Bureau, 227 N.W. 360, 
58 N.D. 764. 

Ohio.—Johnson v. Toledo & O. C. Ry. 

Co., 6 Ohio N.P.,N.S., 847. 

Okl.—^Allen v. Ramsey, 41 P.2d 658, 
170 Okl. 480, 97 AL.R. 1259— 
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L. DBTEEMINATION OF JUEI8DICTI0NAL QUESTIONS 


§ 112. In General 

The question of Jurlsdlctlon wlll be determined with- 
Olit roQ&rd to hardshlp or tho morits of tho cflsOf &nd» 
in general, so as to sustain the court*a Jurlsdlctlon whero 
possible. It Is to be determined in the flrst Instance from 
the pleadings, being prlmarlfy a question for the court, 
although disputed questlons of fact are for the jury. 
One who seeks action by a court has the burden of 
demonstratlng Its Jurisdiction to grant the relief sought. 


It is not usual to defeat the jurisdiction of any 
court, in civil actions, by rigid construction, where 
the matter is fairly doubtful, and jurisdiction may 
fairly be retained;®^ but it has been said that su¬ 
perior courts will rule strictly with regard to mat- 
ters of jurisdiction of inferior courts for the pur- 
pose of keeping the latter tribunals strictly within 
the limits of their jurisdiction.^ In determining the 


Braden v. Williams, 222 P. 948, 

‘ 101 Okl. 11. 

16 C.J. P 847 note 28 CH, P 860 note 
37. 

So In arbltratloiL procoedlugr 
N.T.—Flnsilver, Stlll & Moss v. Gold- 
ber& Maas & Co., 171 N.B. 679. 253 
N.T. 382, 69 A.L.K. 809, reversing 
237 N.T.S. 110, 227 App.Div. 90, and 
modlfying In re Goldberg, Maas & 
Co., 287 N.Y.S. 119. 227 App.Div. 
790. 

moUoa to dlacliaxge at- 
taohment 

Mont—Helena Adjustment Co. v. 
Predivicb, 37 P.2d 661. 98 Mont. 
162. 

95. Ky.—^Bankers* Nat. Life Ina. Co. 

V. Stone, 72 S.W.2d 49, 264 Ky. 682. 
La.—Snyder v. Daviaon. 131 So. 64, 
15 La.App. 696, affirmlng 129 So. 

. 185, 15 La.App. 695, and afflrmed 
Snyder v. Daviaon, 134 So. 89, 172 
La. 274. 

961 Ky.—^Louisvllle. etc., R. Co. v. 

Cooper, 13 Ky.L. 496. 

Tex.—^Ft. Wortb, etc., R. Co. v. Har- 
laji, Clv.App., 62 S.W. 971. 

97. U.S.—Federal Coal Co. v. Liber¬ 
ty Coal & Coke Co., C.C.A.Ky., 23 
F.2d 674. 

Ark.—Federal Land Bank of St. 
Louis V. Gladish, 2 S.W.2d 696. 176 
Ark. 267. 

Kan.—Clark v. West. 206 P. 317. 111 
]BAn.-83. 

OkL—^Allen v. Ramsey, 41 P.2d 658, 
170 OkL 430, 97 A.L.R. 1259— 
Wright V. Kemper. 279 P. 346, 137 
Okl. 269—^B1 Jardin Immigration 
Co. V. Hudson, 236 P. 386. 110 OkL 
147. 

BMUwa for mle 

‘TDefendant did not merely defend 
againat plaintifCa claim. He also 
aaserted an affirmative cause of ac¬ 
tion againat plaintlff and aaked for 
an affirmative Judgment againat biim. 
, . . By doing so he voluntailly 
Invoked tbe power of tke court in his 
own behalf. and thereby gave the 
court Jurisdiction over hlm.”—More- 
hart V. Furley, 182 N.W. 728, 724. 
141 Minn. 66. 


Motion to make more deAnlte 

Flllng a demurrer to the petition 
and moving to make it more definite 
is not a request for affirmative re¬ 
lief suxdbi as wlll walve defendant's 
objection to jurisdiction over his 
person.—Commonwealth Cotton Oll 
Co. V. Hudson. 161 P. 535, 62 Okl. 23. 

Xtt. an election contest, where de¬ 
fendant appeared specially and ob- 
Jected to the Jurisdiction of the court 
over his person, his request for ad- 
dltional time in which to plead, 'his 
motion to dlsmiss on the ground that 
plalntifC was not a proper pkrty, his 
request for stay of execution untll 
flnal Judgment, and his answer by 
way of cross petition and counter 
contest, held not to invoke the Juris¬ 
diction of the court in mattera un- 
necessary to his defense so as to re¬ 
suit in a waiver of his objection.— 
Braden v. Willlkms, 222 P. 948, 101 
Okl. 11. 

98. Ky.—^Brumleve v. Cronan, 197 

S.W. 498, 176 Ky. 818. 

Answer not mentlonlng plM to Juxls- 
Olotion 

(1) Objection to Jurisdiction, If 
raised by motion to quash, held 
waived by filing of answer to mer- 
its conslsting only of general deni- 
al.—Ijoe Dan Market v. Wentz, 13 S. 
W.2d 641,' 321.MO. 943, transferred 20 
S.W.2d 667, 223 Mo.App. 772. 

(2) Where defendanfs motion to 
dlsmiss, in the nature of a plea to 
the Jurisdiction, was oyerruled, and I 
he then appeaibd generally for the! 
purpose of taklng change of venue, 
which was granted, and thereafter 
flled an answer without reference to 
the plea to the Jurisdiction, defend¬ 
ant waived the Jurlsdictional ques¬ 
tion. notwithstanding his havlng ex- 
cepted to the overruling of a motion 
to dlsmiss.—Cotton Lumber Co. v. La 
Crosse Liunber Co.. 204 S.W. 957, 200 
Mo.App. 7. 

99. Tex.—^Fuqua v. Mapes, Com. 

App., 67 S.W.2d 97, afflrming, Civ. 

App., 40 S.W.2d 847. 
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Vt.—Stanley v. Barker, 25 VL 607. 
Presumptlons as to Jurlsdlctlon see 
supra SS 96—100. 

Contraot or tort 

When an action can be fairly treat- 
ed as based qlther on contract or 
on tort, a court, to support Jurisdic¬ 
tion, will sustain the election made 
by plaintlff.—^Roebuck v. Short, 144 
S.B. 516, 196 N.C. 61—^Mitchem v. 
Pasour, 92 S.B. 322. 173 N.C. 487. 

Xmperfftot evldenos of Jurlsdictional 
facts 

*Tf the facts necessary to confer 
Jurisdiction did exist, Jurisdiction 
was aequlred, however Imperfect tbe 
evidence of those facts before tbe 
court." — Minneapolls Threshing 
Macb. Co. V. Ashauer, 126 N.W. 118, 
116, 142 Wis. 646. 

imsdesorlptlon of defendauts’ oa- 
paolty 

On motion to dlsmiss a complaint 
for want of Jurisdiction of defend- 
ants, sued "as executors and trus- 
tees," where action cannot be main- 
tained against them< in their capacity 
as executors, it was held that the 
exTOneous description of the capacity 
In which they are being sued may be 
dlsregarded where the complaint 
shows that they have been sued as 
trustees, rather them as executors.— 
Everhart v. Provident Life & Trust 
Co. of Philadelphia, 195 N.Y.S. 388, 
118 Mlsc. 852. 

Aotiou against stats 

When the Juri$dlctlon of a court 
is questioned on the ground that the 
action is. really against the state, 
the court will lOQk behlnd the nom- 
Inal parties to the record to ascer- 
tain the real parties ' to the con- 
troversy, dismlsslng the aCtlon If it 
Is really against the state, and re- 
talning jurisdiction if it is not— 
Salem Flourlng Mills Co. v. Lord, 
$9 P. 1033, 70 P. 832. 42 Or. 82. 

1. Kan.—State v. Hom, 9 P. 208, 
84 Kan. 656. 

Limitatione on Jurisdiction of In¬ 
ferior courts generally see infra S8 
244-2481 



C0UBT8 


J112 


21 C.J.S. 

question of jurisdiction, considerations of hard- 
ship,2 or of the merits of the case,3 can play no part, 
nor is the convenience of the litigants or witnesses 
controlling.'* Jurisdiction is to be determincd as of 
the time the suit was commenced.® 

The court, in determining whether it has juris¬ 
diction at common law, may inquire whether a stat- 
utory remedy exists but the existence of a remedy 
in another state cannot be shown to defeat jurisdic¬ 
tioni 

Pleadings. The question of jurisdiction is to be 


determined in the first instance from the pleadings,* 
the allegations of which must be assumed to be 
truei The fact that the cause of action, as plead- 
ed, is within the court^s jurisdiction, or that the 
pljeadings allege all of the requisite jurisdictional 
facts, is not conclusive as to the courfs jurisdic- 
tioni® 

Where it appears from the face of the complaint 
that the court lacks jurisdiction of the subject mat- 
ter, the defect cannot be cured by the evidence or 
the verdicti^ Omission^^ or error^® in the allega- 


2 , 0 ,g.—Goldstone v. Payne, C.C.A. i 
N.T., 94 F.2d 855, certiorari de- 
nled 68 S.Ct. • 1057, 804 U.S. 686 , 
82 L.Bd. 1647. 

2 , U.S.—^Davldson v. Rallerty, D.C. 
N.T., 34 F.2d 700, afflrmed, C.C.A., 
39 F.2d 1022, 

16 C.J. P 734 note 81, p 861 note 61. 

Desire to dlspose of oontroveniy 
on merits cannot Justify igmoring Ju¬ 
risdictional limltations.—^Martin y. 
Barth, C.C.A.Ind., 26 F.2d 96. 

4b N.T.—^Parker v. Krauss Co., 284 
N.T.S. 478, 167 Misc. 667, afflrmed 
292 N.Y. 966, 249 App.Div. 718. 

5 . U.S.—^Minneapolis & St. Lt. B. Co. 
V. Peoria & P. U. By. Co., lowa, 
46 S.Ct 402, 270 U.S. 680, 70 L. 
Bd. 743—^Fisher Flouring Mills Co. 
V. Vierhus, C.C.A.Wash., 78 F.2d 
889. 

N.T.—^Davldsburffh v. Knlckerbocker 
L. Ins. Co., 90 N.T. 626. 

Cuilnfir defectly» attaduaent 
Where attachment proceedingrs are 
defective, so that the court did not 
acquire jurisdiction of the property 
attached, nothing* can be done after 
the flling of an objection to the ju¬ 
risdiction to changre or afCect the is- 
sue pendingr its disposition by the 
court.—^Pugh V. Flannery, 92 So. 699, 
161 La. 1063. ' 

6 . Pa—^Fisher v. Kreebel, 1 Leg. 
Chron. 113. 

7. Tex—Sorkin v. Houston, etc., R. 
Co., Civ.App., 53 S.W. 608. 

15 C.J. p 851 note 67. 

8 . Ark.—^Merchants Bank of Van- 
dervoort v. Affholter, 216 S.W. 648, 
140 Ark. 480. 

Cal,—Holbrook v. Phelan, 6 P. 2 d 366, 
367, 121 Cal.App.,Supp., 781, 

La.—0’Brien v. Delta Air Corpora¬ 
tion, 178 So. 489, 188 L.a 911. 
Mich.—Fot V. Martin, 288 N.W. 9, 
287 Mich. 147. 

Or.—Watts V. Gerking, 228 P. 186, 
111 Or. 641, 34 A.L.R. 1489—Dip- 
pold V, Cathlamet Timber Co., 
198 P. 909, 98 Or. 188. 

Tex—Karbach v. International Har- 
vester Co, of America, Civ.App., 61 
S.W. 2 d 864—^Bankers* Mortg. Co. of 
Topeka, Kan. v, Rogers, Civ.App., 
61 S.W.2d 693, followed in Bank- 


ers* Mortg. Co. of Topeka, Kan. v. 
Chambers, 61 S.W.2d 597 and 
Bankers* Mortg. Co. of Topeka, 
Kan. V. Johnson, 61 S.W.2d 697. 

16 C.J. p 850 note 51. 

Source of, and right to assume ju¬ 
risdiction as affected by pleadings 
see supra 9 33. 

«The pleadings of all parties could 
be looked to for the purpose of de¬ 
termining whether or not the court 
had jurisdiction of the case.”—Texas 
Reciprocal Ins. Ass’n v. Leger, 97 S. 
W.2d 677, 678, 128 Tex 319, revers- 
ing, Civ.App., 92 S.W.2d 482. 

Whether oanse of action arose wlth^ 
In state 

(1) The allegations of the initial 
pleading determine whether a cause 
of action arose within the state. 

Ind.—Lake Shore, etc., R. Co. v. 

Clough, 104 N.B. 976, 106 N.B3. 906, 
182 Ind. 178. 

N.T.—Delaware, etc., R. Co. v. New 
Tork, etc., R Co., 88 N.T.S. 1081, 
12 Misc. 230. 

(2) Such allegations are exclusive 
of affldavits on the point.—^Delaware, 
etc., R. Co. V. New Tork, etc., R. 
Co., 33 N.T.S. 1081, 12 Misc. 230. 

Jhrlsdlotion 'of snbject-matter, 
however, has been held ‘hot deter¬ 
mined by the pleadings nor by the 
way the case is tried by either par- 
ty.”—^McClaln v. Kansas City Brldge 
Co., App., 83 S.W.2d 132, 134, re- 
versed on other grounds 88 S.W.2d 
1019, 888 Mo. 7. 

Bqnlty Jurisdiction 

Where a court of equity has ju¬ 
risdiction of parties and subject mat- 
ter, the fact that the pleadings fail 
to Show a right to equltable relief 
does not render the court's decree, 
grantlng such relief, void.—Malone v. 
Meres, 109 So. 677, 91 Fla. 709. 

9. U.S.—Goodman v. Lane, C.C.A. 
Mo., 48 F.2d 32. 

Mass.—^Malden Trust Co. • v. Brooks, 
177 N.B. 629, 276 Mass. 464, 80 
A.L.R 1028, 

pa.—Gengenbach v. Willow Grove 
Park Co., 124 A. 426, 280 Pa. 278. 

Whether action is looal or transi- 
tory is a jurisdictional question 
which may not be establlshed by a 
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simple allegation in the petition, but 
is for the court’s determination, un¬ 
der the facts pleaded.—^Eighme v. 
Indlana, B. & W. R. Co., 249 S.W. 
717, 213 Mo.App. 342. 

10. La.—Tumer v. Item Co.. 6 La. 
App. 270. 

N.T.—City of Albany v. Town of 
Coeymans, 2 N.T.S.2d 736, 253 App. 
Dlv. 436. 

Pa.—^Hickey v. Philadelphia Electric 
Co., 184 A. 553, 122 Pa Super. 213. 
Tex—Treaccar v. City of Galves- 
ton, Civ.App., 28 S.W.2d 887, error 
refused—^Treaccar v. City of Gal- 
veston, Civ.App., 28 S.W.2d 276,_ er¬ 
ror dismissed. 

*Tn adjudlcatlng questions of ju¬ 
risdiction, courts are not bound by 
the allegations of the plalntilfs pe¬ 
tition. The nile is that, in the trial 
of a case, If at any time during its 
progress it becomes apparent that 
the court has no authority under the 
law to adjudicate the issues pre- 
sented, it becomes the duty of the 
court to dismiss it.”—Galley v. Hed- 
rick, TexCiv.App., 127 S.W.2d 978, 
980. 

Affldavit of valu» fumished to an 
offlcer executing a writ of replevln 
is not conclusive In determining ju¬ 
risdiction; and where the proof 
shows that the value of the property 
replevled exceeds the courfs juris¬ 
dictional limits, the action should be 
dismissed.—^King v. Sccda, 165 A. 426, 
110 N.J.Law 821. 

11. Or.—^Dippold v. Cathlamet Tim¬ 
ber Co., 193 P. 909, 98 Or. 183. 
On demnrrsr ore tenua, ralslng the 

question only as to whether the court 
was without jurisdiction on the face 
of the complaint, the evidence oifered 
by plaintilf cannot be consldered.— 
Roebuck V. Short, 144 S.B. 516, 196 
N.C 61. 

12. Mo.—^Darby v. Weber Imple- 
ment Co., 208 S.W. 116, 203 Mo. 
App. 200. 

13. Mlnn.—^Hom v. Ne-Gon-Ah-E- 
Quaince, 192 N.W. 363, 166 Minn. 
77, certiorari denied Ne-Gon-Ah-E- 
Quaince v. Hom, 44 S.Ct 6, 263 
U.S. 701, 68 L.Bd. 514—State v. 
Probate Court, 163 N.W. 620, 130 
Mlnn. 269. 
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tions with respect to venue may be cured by the 
evidence. Objectlons to jtirisdiction not appearing 
on the face of the complaint cannot be raised by 
a motion to dismiss the proceeding for lack of ju- 
risdiction, being matter of defense they may be 
set up by way of answer, special plea, or affidavit 
of defense, or in any other appropriate manner.^^ 
Allegations which are sufficient to confer jurisdic- 
tion if made in good faith can only be attacked by 
a special plea setting up lack of good faith.^® 

Burden of proof. Any person seeking the affirm¬ 
ative action of a court has the burden of demon- 
strating its jurisdiction to grant the relief sought.^^ 
An objection to jurisdiction over the person, either 
on account of irregularity of Service of summons or 
because the action was brought in the wrong coun- 
ty, must be supported by the evidence when the 
record does not show facts going to support the 
objection,unless the facts are admitted;!^ but it 
has been held that, where defendant appears spe- 
cially to challenge the court’s jurisdiction over his 


person, the burden of proof is on plaintiff .20 ^ 
defendant pleading against a court’s jurisdiction 
that plaintiff is not a bona fide resident or Citizen 
of the state has the burden of proof on such is- 
sue;8i and a defendant attacking the jurisdiction 
of another court, a former proceeding in which is 
the basis of the action, has the burden of proving 
that, as he claims, plaintiff was not within the ju- 
risdictional limits of such court.82 

Trial of issue; question for court or jury, Ju¬ 
risdiction has broadly been said to be a question for 
the court,23 and not for the jury,24 its determina- 
tion resting in the sound judicial discretion of the 
court.25 A question of jurisdiction not resting on 
contested facts is one of law;26 but a disputed ques¬ 
tion of fact must be determined as such a ques- 
tion,27 and where jurisdiction is dependent on ques- 
tions of fact, the jury may, subject to the direction 
of the court as to matters of law, affirm or deny ju¬ 
risdiction by a general verdict.28 Jurisdictional 


14. N-T.—Berlngrer v. Berlngrer, 298 
N.Y.S. 965. 164 Mlsc. 413. 

15. N.Y.—Consumers’ Lumber Co. v. 
Lincoln, 233 N.Y.S. 530, 225 App. 
Div. 484—Beringer v. Berringer, 
298 N.Y.S. 965, 164 Mlsc. 413. 

Ohio.—Coverson v. Carpenta, 163 N. 

B. 718, 29 Ohio App. 482, 

Pa.—Gengenbach v. 'WIllow Grove 
Park Co., 124 A. 425, 280 Pa. 
278. 

Jurisdiction over nonresldent oode- 
fendant 

Where petitlon on its face showed 
that ali defendanta were rightfully 
Jolned, and Service was made on 
some of them in county where suit 
was brought, and on nonresldent de¬ 
fendant in connty of his residence, 
question of court*s jurisdiction over 
nonresldent must be raised by an¬ 
swer.—Coverson v. Carpenta, 163 N. 
B. 718, 29 Ohio App. 482. 

1& Ark.—^Merchants* Bank of Van- 
dervoort v. AfCholter, 215 S.W. 648, 
140 Ark. 480. 

Tex.—Karbach v. International Har- 
vester Co. of America, CivAjpp., 61 
S.W.2d 864. 

Plea chaUmging good faith held 
properly overxnled 

Tex.—McCusker v. Field, Civ.App., 
76 S.W.2d 816. 

17. N.Y.—^In re Brady's Estate, 264 
N.Y.S. 449, 147 Mlsc. 613. 
Ziocatlon of land 

Plaintiffs seeking to qulet and de- 
termine title to land alleged to be 
sltuated in county where action was 
brought had burden to prove that 
land was sltuated thereln, where de- 
fendants alleged otherwise, and dis- 
missal was proper where plalntUCs 


did not sustaln burden.—Warner v. 
Howard, 98 S.W.2d 613, 339 Mo. 923. 

18- U.S.—McCauley v. McCauley, D. 
CPa.. 202 F. 280. 

Neb.—^Martin v. Fraternal Life As- 
soc., 114 N.W. 169, 80 Neb. 224. 

Tex.—^Houston Oil Co. v. Bavis, Civ. 
■ App., 164 S.W. 337. 

19- TJ.S.—McCauley v. McCauley, D. 
C.Pa., 202 F. 280. 

80. lowa.—^Pendy v. Cole, 233 N.W. 

47, 211 lowa 199—Jermaine v. 

• Graf, 283 N.W. 428, 225 lowa 

1063. 

21- N.Y.—Persick v. Philadelphia & 
Beadlng Coal & Iron Co., 169 N.Y. 
S. 288, 182 App.Div. 291. 

22- N.Y.—Sulllvan v. Curtayne, 286 
N.Y.S. 687, 247 App.Div. 766. 

23- Ga.—Thompson v. State, 170 S. 
B. 328, 47 Ga.App. 229. 

Ky.—Robinson v. Paxton, 276 S.W. 
600, 602, 210 By. 676, citing Cor¬ 
pus Juris. 

Mo,—Gill V. Sovereign Camp, W. O. 
W., 236 S.W. 1073. 209 Mo.App. 
63. 

Okl.—^Dolese Bros. v. ToHett, 19 P. 

2d 670. 162 Okl. 168. 

Pa.—Gearing v. Gearing, 7 Pa.Dlst 
& Co. 747, 750, quoting Corpus 
Juris, and afflrmed 90 Pa.Super. 
192 . 

16 C.J. p 861 note 59. 

Power of court to determine its own 
jurisdiction see infra § 113. 

2^ Ky.—^Robinson v. Paxton, 276 S. 
W. 500, 602, 210 Ky. 676, citing 

Corpus Juris. 

Mo.—Gill V. Sovereign Camp, W. O. 
. W., 236 S,W. 1073, 209 Mo.App. 63. 
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So as to Bubjeot xuatter 
Okl.—Dolese Bros. v. Tollett, 19 P. 
2d 670, 162 Okl. 168. 

25. Ind.—Pittsburgh, etc., R. Co. v. 
Peck, 88 N.B. 627, 44 Ind.App. 62, 
transferred 87 N.B. 644, 172 Ind. 
19. 

15 C.J. p 861 note 62. 

26. Mo.—State ex rei. Kaiser v, 
Miller, 289 S.W. 898, 816 Mo. 872. 

Pa.—Gearing v. Gearing, 7 Pa.Dist 
& Co. 747, affirmed 90 Pa.Super. 
192. 

Sffect of evidence in support of, 
and in opposition to, an objection 
to jurisdiction, where there is no 
conllict in the evidence, is for the 
court.—Tomson v. lowa State Trav- 
eling Men'8 Assoc., 129 N.W. 629, 88 
Neb. 399. 

27. N.Y.—^Woicianowicz v. Philadel¬ 
phia & Readlng Coal & Iron Co., 
133 N.B. 679, 232 N.Y. 266, revers- 
ing 172 N.Y.S. 926, 186 App.Div. 
906, amendment of remittitur de- 
nied 134 N.B. 686, 232 N.Y. 696— 
Persick v. Philadelphia & Reading 
Coal & Iron Co., 169 N.Y.S. 288, 182 
App.Div. 291. 

Bvidenoe of Jurisdictional amount 

Evidence was held to justify flnd- 
ing that plaintiff, suing city under 
agreements for hlre of truck, worked 
under two separate employments, 
thereby brlnging amount due under 
each within jurisdiction of distrlct 
court-—^Femia v. City of Bayonne, 
170 A. 66, 112 N.J.Law 89, 90, af- 
firming 166 A. 922, 11 N.J.Mlsc. 653. 

28. Pa.—Gearing v. Gearing, 7 Pa. 
Dist & Co., 747, 760, afflrmed 90 
Pa. Super. 192, and quoting Corpus 
Juris. 

16 C.J. p 851 note 60. ’ 
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facts put in issue by the pleadings must be 

proved.29 

Where there is a conflict between the parties as 
to the existence of a jurisdictional fact, the court 
should not decide the question on afl5davits,30 even 
with the consent o£ the parties ;3i in such case the 
dispute should be determined by the taking of evi- 
dence,32 either at a hearing on that issue^^ or at 
the trial of the case.^^ 

Under a Pennsylvania statute, providing that 
where the question of jurisdiction is raised in the 
court of first instance it shall be preliminarily de- 
termined by the court on the pleadings or with depo- 
sitions, the procedure set forth must be followed 


strictly whcn a litigant wishes to raise solely a ju¬ 
risdictional question.^B Such statute cannot be 
availed of for any purpose except the disposition of 
questions of jurisdiction without a trial on the mer- 
its, and was not intended to fumish a short cut to 
a determination of the issues raised by the plead- 
ings36 or otherwise;^'^ and in a proceeding based 
on the statute, no other matters are open to inquiry 
than jurisdiction over defendant^s person and over 
the cause of action.^s 

Effeci of prior rulings, The question of jurisdic¬ 
tion of the subject matter is not closed by the fact 
that there have been in the same case prior rulings 
of the same judge, or of another judge, sustaining 
the jurisdiction,33 


89. tr.S.—^U. S. v. Wllson, C.C.A. 
Kan., 78 F.2d 465. 

sa N.T.—Goodovitch v. Relss, 220 
N.T.S. 42, 129 Mlsc. 162. 

Ohlo.—^Robinson v. Harrison, 9 Ohlo 
S. & C.P. 701, 7 Ohlo N.P. 273. 
Fomm iBconvenlent 
However. on application to a court 
to decline Jurisdiction of an action 
between a resident plalntiff, treated 
for purposes of Jurisdiction as a 
nonresidenl. and a nonresident de¬ 
fendant, on the grround that the 
forum is an inconvenient one, the 
court may consider the question on 
aifidavits or on testimony fidven by 
witnesses, or both.—^tJnlversal Ad- 
Justment Corporation v. Midland 
Bank, Limited, of London, Engrland, 
184 N.B. 152, 281 Mass. 303, 87 A.L. 
R. 1407. 

31. Ohio.—Robinson v. Harrison, 9 
Ohio S. & C. P. 701, 7 Ohio N.P. 

• 703. 

32. N.Y.—^Woicianowicz v. Philadel¬ 
phia & Reading Coal & Iron Co., 
133 N.E. 679, 232 N.Y, 256, revers- 
Ing 172 N.T.S. 926, 186 App.Div. 
906, amendment of remittitur de- 
nied 134 N.B. 686. 232 N.T. 696— 
Goodovitch v. Reiss, 220 N.T.S. 42, 
129 Mlsc. 162. 

Donioile 

Where an averment as to domicile 
is supported by evidence on behalf 
of plalntiif, defendant is entitled to 
introduce evidence in contradiction 
thereof.—Stephenson v. Broadwell, 26 
La.Ann. 387. 

33. Ohio.—Robinson v. Harrison, 9 
Ohlo S. & C.P. 701, 7 Ohio N.P. 703. 
Prellmiaary Jnry trial may be had, 

If necessary, to determine the con- 
trolling* facts.—Gengenbach v. WU- 
low Grove Park Co., 124 A. 426, 280 
Pa. 278. 

uotlon for injunction 
However, a question as to the 
Jurisdiction of the court to proceed in 
au action cannot be determined on a 
prellminary motion for an injunction 
to restrain plaiutilf from further 


proccedings.—Johnson v. Victoria 
Chief Copper Mln., etc., Co., 112 N.T. 

S. 346, 60 Mlsc. 468, afflrmed 114 N. 

T. S. 1132, 129 App.Div. 910. 

34. N.T.—Consumers* Lumber Co. v. 
Lincoln. 233 N.T.S. 630, 225 App. 
Div. 484—^Johnson v. Victoria Chief 
Copper Mln., etc., Co.. 112 N.T.S. 
346, 60 Misc. 468, afflrmed 114 N.Y. 
S. 1182, 129 App.Div. 910. 

15 C.J. p 850 note 50. 

33. Pa.—^Brummer v. Llnker, 196 
A. 834. 329 Pa. 192—Welser v. 
Baler, 176 A. 429, 317 Pa. 182— 
Wettengel v. Robinson, 136 A, 673, 
288 Pa. 362. 

Comiulssion, as distingmished from 
oral examlnation by depositlons, is 
required for taking of testimony of 
nonresident witnesses.—Chicago Coli- 
seum Club v. Dempsey, 8 Pa.Dist. & 
Co. 420. 

'ICotlon to dissolve Injunctloxi as pe- 
tition 

Where motion to dissolve prelim- 
inary injunction, on the ground that 
the court lacked Jurisdiction was dis- 
charged and no appeal taken from 
order, discharge of rule granted on 
subsequent petition raising prelim¬ 
inarily question of Jurisdiction of 
court over defendanfs person on 
ground prior motion was equivalent 
to petition, was held error.—^Wana- 
maker v. Wanamaker, 172 A. 846, 316 
Pa. 229. 

38. Pa.—Colflesh v. Provident Trust 
Co. of Philadelphia, 176 A. 433, 317 
i^a. 46—In re Hurst, 176 A. 427, 
317 Pa. 217—Staryeu v. Midouhas, 
149 A 600, 299 Pa. 352—^Lackawan- 
na County v. James, 146 A. 817, 
296 Pa. 225—Appeals of Kasnevlch, 
189 A 679, 124 Pa.Super. 582— 
First Nat. Bank, to Use of Wllson 
V. Getty, 179 A 764, 118 Pa.Super. 
326. 

37. Pa.—^Rutherford Water Co. v. 
City of Harrlsburg, 146 A 118, 297 
Pa. 38. 

38. Pa.—Welser v. Baler, 176 A 
429, 817 Pa. 182—Eloontz V. Messer, 
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172 A. 457, 314 Pa. 434—Skelton V. 

Lower Merion Tp., 148 A 846, 298 

Pa. 471—^Appeals of Kasnevlch, 189 

A 679, 124 Pa.Super. 682—First 

Nat. Bank, to Use of Wilson, v. 

Getty. 179 A 764, 118 Pa.Super. 

326. 

Bight to xeoover 

“Whether or not a plalntiff has 
averred sufficient facts in his state- 
ment of claim to entitle him to re- 
cover is not a matter open for con- 
sideratlon under the statute."—Skel- 
ton V. Lower Merion Tp., 148 A 846, 
298 Pa, 471. 

Defensas to claim cannot be con- 
sldered.—^Koontz v. Messer, 172 A 
457, 314 Pa. 434. 

Fozm of action, as whether plain- 
tiff may proceed In equity instead 
of at law, is not a question to 
which the statute applles.—^Ruther- 
ford Water Co. v. City of Harris- 
burg, 146 A 113, 297 Pa. 33. 

Whether clalmant oan ille mechaiu 
io*B lien cannot be decided.—Staryeu 
V. Midouhas, 149 A 600, 299 Pa. 362. 

Questions of proprlety of Intxodno- 
ing ceartalu evidence do not affect 
courfs Jurisdiction, and will not be 
considered.—In re Hurst, 176 A. 427, 
817 Pa, 217. 

XuLproper Service of prooess 

(1) "One of the maln purposes of 

the . . . [statute] was to per- 

mlt the question of want of Jurisdic¬ 
tion over the defendant, arising from 
an alleged illegal Service of process, 
to be raised and decided in limine." 
—Kolesar v. Slovak Evangelical Un¬ 
ion, Augsburg Confession of Ameri¬ 
ca, 186 A 302, 304, 122 Pa.Super. 318. 

(2) Statute was held applicable in 
wife's mamtenance suit agamst hus- 
band not served with process pur- 
suaut to statute.—^Hughes v. Hughes, 
168 A 874, 306 Pa. 76. 

39- U.S.—Sheldon v. Wabash R. Co., 

. aC.Ill., 106 P. 786. 

Befnsal to reoonslder deolsion 
Where no appeal was taken from 
the trial court^s decislon that It had 
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§ 113. Power of Court to Determine Its Own 
Jurisdiction 

Every court has the power and duty to determfne 
whether or not ft has Jurisdiction of a cause presentod 
to it for determinatlon. However, a court cannot pasa 
on its own existence as a court. 


Every court has judicial power to hear and de- 
termine, or inquire into, the question of its own ju¬ 
risdiction,both as to parties and as to subject 
matter,^^ and to decide ali questions, whether of 
law or fact, the decision of which is necessary to 
determine the question of jurisdiction.The court 


jurisdiction. and thereafter a longr 
trial was had, the trial court would 
not reconslder the question of Juris¬ 
diction before renderlng Judgnment.— 
Heald v. Marden, Orth & Hastin^rs 
Co., 172 N.Y.S. 26. afflrmed 182 N.Y. 
S. 928. 

40. U.S.—^Davidson v. RafCerty. D.C. 
N.Y.. 34 F.2d 700, affirmed, C.C~A-, 
39 P.2d 1022—In re Seger Bros. 
Co., D.C.Mich., 248 F. 469, reversed 
on other grounds lAwhead v. Mon- 
roe BIdff. Co.. 262 F. 758. 164 C.C. 
A. 698, certiorari denied Monroe 
Bldgr- Co. y. Lawhead, 39 S.Ct. 67, 
248 U.S. 581, 63 l^Ed. 431. 

Fla.—State ex rei. B, F. Goodrich 
Co. V. Trammell, 192 So. 176, 177, ^ 
qugtin? Coryxu Juris. 

Ind,—State v. Superior Court of 
Marlon County, 177 N.B. 322, 202 
Ind. 589. 

111.—^Fico V. Industrlal Commission, 
186 N.K 606, 853 IlL 74. 

Bly.—^Desklns v. Childers, 242 S.W. 
9. 195 Ky. 208., 

Mass.—Carroll y. Berger, 160 N.B. 
870, 225 Kass. 132. 

N.Y.—-Consumers* Lumber Co. vZ 
Ldncoln, 23’9‘N.Y.S. 680, 226 App. 
Div. 484, ' " 

N.C.—Jones y. Standard 011 Co. of 
New Jersey, 162 S.B. 741, 202 N.C. 
328. 

Okl.—^McDonald v. Renz, 88 P.2d 386, 
184 Okl. 485—Adair y. Montgom- 
ery, 176 P. 911, 74 Okl. 21. 

Pa,—^In re Keyser^s Bstate, 198 A. 
126, 129, 329 Pa. 614, citing Oorpus 
Jtuds. 

Wyo.—^Fox Park TImber Co. v. BsJe- 
er, 84 P.2d 786, 742, 63 Wyo. 467, 
120 A.L.H. 1020, citing Corpus Ju¬ 
ris. 

15 C.J. p 861 note 69. 

Betermination of Jurisdiction of ap¬ 
pellate court see Appeal and Er¬ 
ror S 45. 

After Judjmeut 

A court may determine the ques¬ 
tion of Jurisdiction at any time in 
the proceedlngs of the cause, ei- 
ther before or after judgment.—^Wil¬ 
liams y. Sherman, 212 P. 971, 86 
Idaho 494. 


other, One cannot hind the other on 
a question of jurisdiction."—Subers 
y. Hirschensohn, 127 S.H. 826, 827, 33 
6a.App. 752, citing Corpus Juris. 

(2) Where the question of Juris¬ 
diction as between two courts, in 
each of which an actlon Involvlng 
the same transaction has heen in- 
stltuted, depends on a question of 
fact, the proper court to decide the 
Issue of Jurisdiction is the one in 
which the pleadings raise the ques¬ 
tion.—^Russell y. Taylor, 49 S.W.2d 
733, 121 Tex. 450. 

Assumptlon of authorlty to proceed 
in a cause does not confer Jurisdic¬ 
tion where it does not exist.— 
Brougham y. Oceanlc Steam Nav. Co., 
N.Y., 206 P. 867, 126 C.C.A. 321. 

41. U.Si—Stoll V. Gottlieb, 111., 69 S. 
•Ct 134, 306 U.S. 166, 83 L-.Ed. 104. 
reyersing Gottlieb v. Crowe, 12 N. 
E.2d 881, 368 IU, 88, reversing 7 N. 
B.2d 469, *289‘ IlLApp. 595, certio¬ 
rari granted Stoll v. Gottlieb, 68 
S.Ct. 1038, 304 U.S. 664, 82 L.Ed. 
1623, rehearing denied 59 S.Ct. 250, 
306 U.S. 675, 83 UBd. 487~-Moore 
y. Pate, CC.A.Mass., 39 F.2d 616, 
'ceHlorari denied 61 8.Ct. 30, 282 

I U.S. 863, 76 L.Bd. 766. 

: Ark.—^Pruitt y. International Order 
of Twelve, Knights and Daughters 
of Tabor, 250 S.W. 331, 168 Ark. 
437. 

Fla.—State ex rei. B. F. .Goodrich 
Co. V. Trammell, 192 So. 176,< 177, 
quotlng Corpus Juris—Curtis v. Al- 
hritton, 132 So. 677, 101 Fla. 

853. 

Ind.—Baltlmore, etc., R. Co. v. 
Freese, 82 N.B. 761, 169 Ind. S70-- 
Waugh V. Board of Com*rs of 
Montgomery County, 115 N.B. 366, 
64 Ind.App. 12$. 

Mlsa—^Broom v. Board of Sup'rs of 
Jelferson Davis County, 158 So. 
344, 171 Miss. 686—^Brotherhood of 
Rallroad Trainmen v. Agnew, 156 
So. 205, 170 Miss. 604. 

Wyo.—^Pox Paxk Timber Co. y. BaJk- 
er, 84 P.2d 736, 742, 53 Wyo. 467, 
120 A.L.R. 1020, citing Corpus Jtu 
xls. 


tute proceedlng oyer which the stat¬ 
ute has glyen court Jurisdiction, the 
court can inquire into the Interest of 
the person seeklng Its institutlon and 
into the matter which he sets forth 
8Ls his right so to do before it directs 
that the parties representing the op- 
posing interests be brought into 
court and required to answer.—State 
V. Superior Court for Yaklma Coun¬ 
ty, 185 P. 628, 108 Wash. 636. 

42. U.S.—Stoll V. Gottlieb, 69 S.Ct. 
134, 306 U.S. 166, 83 LEd. 104, re- 
yersing Gottlieb v. Crowe, 12 N.B. 
2d 881, 868 111. 88, reversing 7 
N.B.2d 469, 289 Ill.App. 696, cer¬ 
tiorari granted Stoll y. Gottlieb, 
68 S.Ct. 1038, 304 U.S. 664. 82 L.Bd. 
1623, rehearing denied 69 S.Ct. 250, 
305 U.S. 676, 83 L.Bd. '437—Texas 
& P. Ry. Co. V. Gulf, C. & S. F. 
Ry. Co., Tex., 46 S.Ct. 263, 270 U. 
S. 266, 70 L.Bd. 678. reversing» C.C. 

I A. Gulf, C. & S. P. Ry. Co. v. 
Texas & P. Ry. Co., 4 F.2d 904 
which reversed, D.C., Lancaster y. 
Gulf, C. & S. P. Ry. Co., 298 P. 
488, transferred Gulf, C. & S. F. 
Ry. Co. V. Texas & P, R. Co., 46 S. 
Ct. 128, 266 U.S. 588, 69 L.Bd. 455— 
Rice V. Baltlmore & O. R. Co., C. 
C.AO]iio, 42 P.2d 387—In re Seger 
Bros. Co., D.C. Mich., 248 P. 459, 
reversed on other grounds Law¬ 
head V. Monroe Bldg. Co., 262 F. 
758, 164 C.C.A 698, certiorari de¬ 
nied Monroe Bldg. Co. v. Lawhead, 
89 S.Ct 67, 248 U.S. 581. 68 L.Ed. 
431. 

Colo.—^Isham v. Mlller, 252 P. 858, 
80 Colo. 380. 

Idabo.—^Ffirman v. Probate Court of 
Shoshone County, 64 P.2d 849, 67 
Idaho 304. 

IlL—^Barry v. Knight, 15 N.E.2d 999, 
296 IlLApp. 277. 

La.—JefCerson v. Gamm, 90 So. 682, 
150 Lo. 872—^Elster v. Picou, 81 So, 
710, 144 La. 1062. 

N.J.—^Pemla v. City of Bayonne, 170 
A 66, 112 N-J.Law 89. 90, afflrm- 
ing 166 A 922, 11 N.J.Misc. 553. 
N.Y.—Morris v. Morris, 289 N.Y.S. 
636, 160 Misc. 59. 

N.C.—^Miller v. Roberts, 193 S.B. 286, 
212 N.C. 126—Young v. Mayland 
Mica Co., 193 S.B. 285, 212 N.C 
243. 

Ohio.—^Busse & Borgmann Co. v. Ul)- 
ehurch, 21 N.B.2d 349, 60 Ohio App. 
349—^Industrlal Commission of 
Ohio V. Prazler, 7 N.B.2d 815, 64 
Ohio App. 401—^Long & Allstatter 
Co. y. WUlis, 8 N.B.2d 910, 62 Ohio 
App. 299, appeal dlsmissed WilUs 


After cause has heeu removed 

from a state to a federal court, It is 
for the latter court alone to deter¬ 
mine questions with respect to its 
Jurisdiction.—^Illius v. New York, 
eta, R. Co., 13 N.Y. 697, followed in 
Fargo V. McVicker, 55 Barb. 437, 88 
How.Pr. 2L 
As hetweeu oouxts 

(1) “As between courts, nelther of 
which has corrective power over the 


Status of woulA.he Utlgaat 

(1) The question of the status of 
any would-be litigant in the surro- 
gate’s court must be determined as a 
preliminary matter, and the authori- 
ty to make such determinatlon Is In- 
herent in the general grant of Juris¬ 
diction to the court.—^In re Grube*s 
Wlll, 7 N.Y.S.2d 194. 169 Mlsa 170, 

(2) Where no speclfically deflned 
person is granted the right to Instl- 
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necessarily decides that it has jurisdiction by pro- 
ceeding in the cause>3 

When at any time or in any manner it is repre- 
sented to the court that it has not jurisdiction, the 
court should examine the grounds of its jurisdic¬ 
tion before proceeding further, the question of ju¬ 
risdiction being always open for determination.'*^ 
The court may receive testimony on a preliminary 
question to determine its jurisdiction,^5 and is not 
bound to dismiss the suit on a mere allegation of 
lack of jurisdiction, but may inquire into the cor- 
rectness of the averment^e 

A court cannot pass on its own existence as a 


court,or entertain a motion to set aside its judg- 
ment on the ground that the law creating. the court 
is unconstitutional, so that the court is a nullity.*** 

§ 114. Right and Duty of Court to Act of Its 
Own Motion 

A court has the right and duty to raisa the question 
of Its Jurisdiction, of Its own nnotion. If, at any time the 
court finds that It lacks Jurisdiction, It should take ap- 
propriate actlon, Irrespective of the parties' wishes. 

A court is bound to take notice of the limits of 
its authority;^^ and it is its right and duty to make 
a preliminarySO examination of its jurisdiction to 
entertain the cause, of its own motion, even though 


V. Long & Allstatter Co., 2 N.E.2d 
600, 131 Ohio St. 287. 

“It is the legitlmate exercise of 
Judicial powers of any court to de¬ 
termine its own jurisdiction where 
the question arlses on contested 
facts."—^Mahon v. Pletcher*s Estate, 
Mo.App., 246 S.W. 872, 374. 

Besldeiice of defendant 
Colo.— Badffer v. Badser, 196 P. 861. 
69 Colo. 664. 

43. U.S.—Stoll f. GottUeb, 111., 69 
S.Ct. 134, 306 U.S. 166, 83 L.Ed. 
104, reversinff Gottlieb v. Crowe, 12 
.N.B.2d 881, 868 111. 88, reverslngr 
7 N.E.2d 469, 289 IlLApp. 696, cer¬ 
tiorari granted Stoll v. Gottlieb, 68 
S.Ct 1038, 304 U.S. 564, 82 L.Ed. 
1623, rehearingr denied 69 S.Ct 260, 
306 U.S. 676, 83 L.Ed. 437. 

Pia,—State ex reL B. P. Goodrich Co. 
V. Trammell, 192 So. 176, 177, quot- 
Ing" OorpxiB Jozls—Curtis v. Alhrit- 
ton, 132 So. 677. 681, 101 Fla. 
853, cltingr Corpna Joxls. 

Ga.—^Long; v. S. A. Lynch Enterprise 
Plnance Corporation, 146 S.E. 613, 
39 Ga.App. 221. 

MasB.—^Bar As8’n of City of Boston 
V. Casey, 116 N.B. 641, 227 Mass. 

46. • 

Mies.—Drummond v. State, 186 So. 

207, 209, citingr Corpus Juris. 
N.Y.—In re Beattie’s Bstate, 221 N. 
Y.S. 726, 129 MIsc. 241, afflrmed 
Matter of Beattie, 225 N.Y.S. 792, 
222 App.Div. 729, appeal dismissed 
162 N.B. 625, 248 N.Y. 661. 

15 C.J. p 861 note 71. 

Presumption as to •jurisdiction from 
exercise thereof see supra S9 96- 
100 . 

Xssuanoe of prooess implies a rul- 
Ing in favor of jurisdiction.—Manler 
V. Trumbo, C.CJKy., 80 P.Cas.No.18,- 
809—15 C.0r. p 860 note 46. 

44i Conn.—^Marcii v. A. H. Merrl- 
man & Sons, 163 A. 411, 115 Conn. 
678. 

Pia.—Speight V. Home, 183 So. 674, 
101 Fla. 101, foUowed in 133 So. 
577, 101 Fl€u 109, and rehearing de¬ 
nied 135 So. 528, 101 Fla. 108— 
State ex reL Lane Drug Stores v. 
Bimpson, 166 So. 227, 122 Fla. 582, 


afflrmed 166 So. 262. 122 Fla. 670, 
followed in State ex rei. Lane Urug 
Stores V. Carswell, 166 So. 249, 122 
Fla. 639, rehearing denied 166 So. 
674, 122 Fla. 700, rehearing denied 
State ex rei. Lane Drug Stores v. 
Slmpson, 166 So. 674, 122 Fla. 700, 
certiorari denied Simpson v. State 
of Florida ex rei. Lane Drug 
Stores, 57 S.Ct. 15, 299 U.S. 643, 81 
L.Ed. 399. 

Me.—Perry v. GHefen, 59 A. 601, 99 
Me. 420. 

Mass.—Shannon v. Shepard Mfg. Co., 
119 N.E. 768, 230 Mass. 224. 

Mlch.—Warner v. Noble, 282 N.W. 
855, 286 Mich. 664—Cohen v. Home 
Life Ins. Co., 268 N.W. 867, 860, 
278 Mich. 469, citing Corpus Juris. 
Mo.—^Dahlin v.*Missourl Commlssion 
for the Blind, App., 262 S.W. 420. 
N.C.—Patrick-Mosteller Co. v. James 
R. Baker & Co., 106 S.E. 271, 180 
N.C. 588. 

S.C.—Williamson v. Richards, 166 S. 

E. 890. 168 S.C. 534. 

Vt.—Town of Barton v. Tow’n of 
Sutton, 106 A. 583, 93 Vt 102 . 

1 ^ C.J. p 850 note 43. 

Representatlon by amicus curite see 
Americus Curiae 9 3 a. 

SpeoUyinj ffround for declsloiL 
Where jurisdiction is attacked on 
several grounds, the court in deter- 
mining that it latcks jurisdiction need 
not specify on which ground the de- 
cislon rests.—^Irons v. American Nat 
Bank, 165 S.E. 788, 176 Ga. 662, fol¬ 
lowed in 166 S.E. 741, 176 Ga. 658. 

Sncosssivs xnoiioiui questioning 
the jurisdiction are not ordinarily 
entertained.—Grosch v. Central Van- 
nina, 7 Porto Rico Fed. 101. 

46. Pa.—In re Keyser '8 Bstate, 198 
A. 126, 329 Pa. 614. 

16 C.J. p *862 note 73. 

40 , XJ.S.—Wylle Permanent Camplng 
Co. V. Lynch, W.Va., 196 F. 886 , 116 
C.C.A. 288, certiorari denied 32 S. 
Ct 839, 226 U.S. 707, 56 L.Ed. 1266. 
La.—State v. Voorhies. 84 La.Ann. 
1142. 

47 . N.C.—State v. Hali, 66 S.B. 806, 
142 N.a 710. 
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48 . N.C.—Vlrginia-Carolina Chemi¬ 
cal Co. V. Turner, 130 S.E. 164, 190 
N.C. 123. 

Conslderatlon of question by appel. 
late court 

The constitutional question Is not 
properly presented by appeal from 
the denial of such motion to a court 
whose jurlsdlcftion is derivative in 
appeals from the court in which the 
motion is made.—^Vlrginia-Carolina 
Chemical Co. v. Tumer, suprsu 

49. U.S.—Reid v. U. S., N.Y.. 29 S. 
Ct 171, 211 U.S. 529, 53 L.Ed. 813 
—Mara v. U. S., D.C.N.Y., 64 F. 
2d 397. 

Fla—West 132 Feet v. City of Or- 
lando, 86 So. 197, 199, 80 Fla. 238, 
reversing 91 So. 369, 80 Fla 229, 

. citing Corpus Juris. 

Me.—^Hutchina v. Hutchins, 4 A.2d 
679, quoting Corpus Juris. 

Mich.—^In re Fraser's Bstate, 285 N. 
W. 1, 288 Mich. 892, citing Corpus 
Juris—VTarner v. Noble, 282 N.W. 
855, 868, 286 Mich. 654, citing Cot~ 
pus Juris. 

Miss.—^Mississippi State Hlghway 
Department v. Haines, 139 So. 168, 
162 Miss. 216. 

Neb.—Stewart v. Herten, 249 N.W. 
552, 653, 125 Neb. 210, quoting 

Corpus Juris. 

50. CaL—^Fitzpatrlck v. Sonoma 
County, 276 P. 118, 97 CaL App. 
688—Dlllon v. Dillon, 187 P. 27, 46 
CaLApp. 191. 

Idaho.—^Pflrman v. Probate Court of 
Shoshone County, 64 P.2d 849, 67 
Idaho 304. 

I,a.—^Blster v. Picou, 81 So. 710, 144 
La 1052. 

Miss.—^Broom v. Board of Sup*rs of 
Jefferson Davis County, 168 So. 
344, 171 Miss. 586—^Brotherhood of 
Rallroad Tralnmen v. Agnew, 165 
So. 205, 170 Miss. 604. 

Mo.—^Ussery v. Haynes. 127 S.W.2d 
410—^Bushnell v. Mississlppl & Fox 
River Drainage Dist of Clark 
County, 102 S.W.2d 871, 340 Mo. 
811, transferred 111 S.W.2d 946— 
State ex rei. Otto ex rei. Bales v. 
Hyde, 296 S.W. 775, 317 Mo. 714. 
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thc question is not raised by the pleadings or is not diction, it is its duty to take proper notice of the de- 
suggested by counseL®! If the court finds at any fect by staying the proceedings, dismissing, or oth- 
stage of the proceedings®^ that it is without juris- er appropriate action.®® 


Ohlo.—Ryan v. Kroger Grocery & 
Baklng Co., 11 N.B.2d 204, 66 Ohlo 
App. 469. 

51. U.S.—Welnstein v. Black Dia¬ 

mond S. S. Corporation, C.C.AN.T., 
40 F.2d 690, certiorari denied 61 
S,Ct. 486, 283 B.S. 837, 76 L.Ed. 
1448. 

Ala.—Moffatt v. Casslmus, 190 So. 
297. 28 Ala-App. 682, reversed on 
other gTounds 190 So. 299. 

Ind.—Penstermacher v. Indianapolis 
Times Pub. Co., 1 N.E.2d 666, 102 
Ind.App. 189. 

T.fl —Scott V. Howell, 148 So. 6, 177 
La. 137—State ex reL Palfirey v. 
Sims, App., 160 So. 428, aifirmed 
152 So. 396—Foundation Flnance 
Co. V. Robbins, App., 144 So. 293— 
Smith V. Shehee, App., 143 So. 
339, conforming to auswers 143 So. 
338, 175 La. 394, and amended on 
other grounds, App., 144 So. 750— 
Royal Route Co. v. Whittingrton & 
Nicbolson Const. Co., 5 Lia.App. 604 
—State ex reL Pourroux v. Board 
of Directors of Public Schools of 
Jefferson Parish, 3 La.App. 2. 

l£a,ss.—^Lord v. Cummings, 22 N.E. 
2d 26—Moli V. Town of Wakefleld, 
176 KE. 81, 274 Masa. 606—Warner 

V. City of Taunton, 148 N.B. 377, 
253 Mass. 116—^Lonergan v. Ameri¬ 
can Railway Express Co., 144 N.E. 
766, 260 Mass. 30—^Attomey Gen¬ 
eral V. PelleUer, 134 N.E. 407, 240 
Mass. 264—^Eustace v. Dickey, 132 
N.E. 862, 240 Mans. 98—^Attorney 
General v. Tufts, 131 N.B. 673, 239 
Mass. 46$, 17 AL.R. 274—^Eaton v. 
Eaton. 124 N.E. 37, 233 Mass. 361, 
5 AL..R. 1426—Shannon v. Shep- 
ard Mfg. Co., 119 N.E. 768, 230 
Mass. 224—^Bar Ass’n of City of 
Boston V. Casey, 116 N.E. 641, 227 
Mass. 46. 

Mich.—Halkes y. Douglas & Lomason 
Co., 255 N.W. 343, 267 Mich. 600. 

Miss.—Mississippl State Hlghway 
Department v. Haines, 139 So. 168, 
162 Miss. 216. 

Mo.—State ex rei. Consolidated 

School Dist. No. 2 y. Ingram, 298 S. 

W. 37, 317 Mo. 1141—State ex rei. 
Missourl Grayel Co. y. Mlssouri 
Workmen*s Compensatlon Commis- 
sion, App., 118 S.W.2d 1034—Dahlin 
V. Missourl Commlssion for the 
Blind, App., 262 S.W. 420. 

N.T.—In re Martln’s Will, 281 N.Y. 
S. 163, 245 App.Diy. 120, reyersed 
on other grounds 199 N.E. 491, 269 
N.Y. 305. 

N.C.--Miller y. Roberts, 193 S.B. 286, 
212 N.C. 126. 

Ohlo.—^Bames y. Pifth-Thlrd Union 
Trust Co., 16 N.B.2d 661. 68 Ohio 
App. 27. 

OkL—Sherldan Oil Co. y. Superior 
Court of Creek County, 82 P.2d 832, 


183 Okl. 372—^Rorem v. Bodlne, 62 
P.2d 630, 178 Okl. 236—McNee v. 
Hart, 246 P. 373, 117 Okl. 220— 
Fehr v. Black Petroleum Corpora¬ 
tion, 229 P. 1048, 103 Okl. 241. 

Or.—In re Scappoose Dralnage Dist., 
239 P. 193, 116 Or. 641, denylng pe- 
tltion 237 P. 1117, 115 Or. 641, 
modifying 237 P. 684, 116 Or. 641. 
S.C.—^Willlamson y. Richards, 156 S. 

E. 890, 168 S.C. 534. 

Tenn.—^Ward y. Lovell, 113 S.W.2d 
769, 21 Tenn.App. 660—^Reynolds y. 
Hamilton, App., 77 S.W.2d 986. 

Vt.—^Town of Barton y. Town of Sut- 
ton, 106 A 683, 93 Vt 102. 

Wash.—State v. Superior Court of 
Clarke County, 177 P. 679, 106 
Wash. 167. 

16 C.J. p 862 note 77. 

Satiity Juiisdiotloii 

Where, howeyer, the court has 
jurisdiction of the subject matter 
and the parties, and, there being no 
objection to the procedure, the pow- 
er to render a Judgment in the prem- 
ises is undoubted, the court will not 
itself raise the Questlon of equity 
jurisdiction.—Courtney y. Neimeyer, 
61 N.W. 234, 33 Neb. 796. 

52. U.S.—^In re Nossman, D.C.Kan., 
22 F.Supp. 645. 

D.C.—^Laughlin y. Cummings, 106 P. 

2d 71, 70 App.D.C. 192. 

Idaho.—^Williams y. Sherman, 212 P. 
971, 36 Idaho 494. 

111.—Village of Glencoe y. ludustrlal 
Commlssion, 188 N.E. 329, 364 111. 
190. 

Mass.—Shannon y. Shepaxd Mfg. Co., 
119 N.E. 768, 230 Mass. 224. 

Mich,—^In re Praser’s Estate, 286 N. 
W. 1, 288 Mich. 392, citing Oorpiui 
Juris. 

Minn.—^In re Huntsinger, 163 N.W. 
1095, 130 Minn. 538, denylng re- 
hearing 163 N.W. 869, 130 Minn. 
474. 

Miss.—Waits y. Black Bayou Drain- 
age Dist, 186 So. 677. 

Mo.—State of Oklahoma ex rei. Free- 
ling y. National City Bank of Kan- 
sas City, Mo., 267 S.W. 118, trans- 
ferred State ex rei. Freellng y. 
National City Bank of Kansas 
City, 274 S.W. 946, 220 Mo.App. 
474. 

Neb.—Stewart y, Herten, 249 N.W. 
652, 553, 125 Neb. 210, quoting Cor¬ 
pus Juris. 

N.Y.—Shea y. Export S. S. Corpora¬ 
tion, 170 N.E. 477, 263 N.Y. 17, 
reversmg 233 N.Y.S. 893, 226 App. 
Diy. 696. 

N.C.—^Henderson County y. Smyth, 
5 S.E.2d 136, 216 N.C. 421. 

Or.—^McCargar v. Moore, 171 P. 687, 
88 Or. 682. 

R.I.—^David y. David, 132 A 879, 47 
R.I. 304. 
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Tex.—Galley v. Hedrick, Clv.App,, 
127 S.W.2d 978—Treaccar v. City 
of Galveston, Ciy.App., 28 S.W.2d 
276, error dismlssed. 

Vt—In re Carleton, 187 A 423, 108 
Vt. 312—Miner y. Shanasy, 102 A 
480, 92 Vt 110. 

Va.—^Long y. Long, 144 S.B. 447, 161 
Va. 156. 

W.Va.—Croft Land Co. y. Royal 
Block Coal Co., 106 S.B. 799, 87 
W.Va. 670. 

53, U.S.—City and County of Dal- 
las Levee Imp. Dist. ex rei. Sl- 
mond y. Allen, D.C.Tex., 17 F.Supp. 
777, aflOlrmed, C.C.A, City and 
County of Dallas Levee Imp. Dist 
ex rei. Simond v. Industrial Prop- 
erties Corporation, 89 F.2d 731, 
and City and County of Dallas Le¬ 
vee Imp. Dist. ex reL Simond v. 
Allen, 89 F.2d 735. 

Conn.—^Marcii v. A H. Merriman & 
Sons, 163 A 411, 115 Conn. 678. 
IlL—Martin v. Bankers* Life Co., 193 
N.E. 197, 368 111. 388—Keplinger v. 
Lord, 192 N.E. 649, 367 IlL 671. 
Ind.—^Fenstermacher v. Indianapolis 
Times Pub. Co., 1 N.B.2d 666, 102 
Ind. App. 189. 

Ky.—Johnson v. Harvey, 88 S.W.2d 
42, 261 Ky. 622. 

Me.—^Hutchins v. Hutchins, 4 A2d 
679, guotlng Corpus Juris—^Dariing 
Automobile Co. v. Hali, 197 A 
558, 559, 135 Me. 382, citing Corpus 
Juris. 

Mich.—In re Fraser^s Estate, 285 N. 
W. 1, 288 Mich. 392, citing Corpus 
Juris. 

Minn.—Strom v. Lindstrom, 276 N.W. 

833, 201 Minn. 226. 

Neb.—Stewart v. Herten, 249 N.W. 
562, 663, l26 Neb. 210, quoting 

Corpus Juris. 

N.J.—Wllson V. Wllson, 181 A 257, 
264, 14 N.J.Misc. 33, citing Corpus 
Juris. 

N.Y.—^Patrone v. M. P. Hewlett, Inc., 
143 N.B. 232, 237 N.Y. 394, afflrm- 
ing 201 N.Y.S. 930, 207 App.Div. 
866, and motion denied 143 N.B. 
781, 237 N.Y. 634. 

N.C.—^Henderson County v. Smyth, 
5 S.E.2d 136, 216 N.C. 421. 

S.D.—0’Neal v. Diamond A Cattle 
Co., 260 N.W. 836. 

Va.—^Moore v. Norfolk & W. Ry. Co., 
98 S.E. 635, 124 Va. 628. 

W.Va.—Croft Land Co. v. Royal 
Block Coal Co., 105 S.B. 799. 
j.6 C.J. p 862 note 77. 

«Bule is Inflexible and without ex- 
ception.”—Morris v. Gilmer, Ala., 9 
S.Ct 289. 292, 129 U.S. 315, 32 L.Ed. 
690. 
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These rules apply irrespective of the wishes o£ 
the parties, or either of them.54 

Where a party mistakes his remedy, as by im- 
properly proceeding by mandamus or quo warran-' 
to, the court may, of its own motion, consider the 

propriety of the proceedmg.55 

§ 115. EfFect of Decision 

A courfs decision as to Its Jurfsdlctlon has the same 
effect and conclusiveness as its decision on any other 
mattep within Its Jurisdiction; but a court cannot, by 
an erroneops decision on a questi on of law, add to, or 
divest Itself of, its Jurisdiction. 

Since, as appears in § 113 supra, a court has pow- 


er to decide as to its own jurisdiction in any partic- 
ular case, it follows that its decision as to its juris¬ 
diction will have the same effect and conclusivc- 
ness as would its decision on any other matter with¬ 
in its jurisdiction and where the jurisdiction of 
a court depends on a fact which it is required to as- 
certain, its judgment determining that such fact 
does or does not exist is conclusive on the question 
of jurisdiction, until set aside or reversed by direct 
proceedings, and cannot be attacked collaterally.57 
Where the question of jurisdiction is one of law, 
a court cannot by an erroneous decision acquire ju¬ 
risdiction which it has not, or divest itself of juris¬ 
diction which it has.58 


A, PROCEEDINGS AND ACTS 'WITHOUT JURISDICTION 


§ 116. In General 


rs ym: 
ywh 


Where a court is without jurisdiction in the par- 


The acts and proceedingi of a court which 1$ without 
jurisdiction in the particular case, or Is acting In excess 
of its Jurisdiction, are vold. 


ticular case, its acts and proceedings can be of no 
force or validity, and are a mere nullity and void. 


64i U.S.—^In re American Bond & 
Mort^ge Co.. C.C.A.I11., 61 P.2d 
875, certiorari granted Hoyal In- 
demnlty Co. v. American Bond & 
Mortgage Co., 53 S.Ct 400, 288 

U. S. 596, 77 L-Ed. 973, afflrmed 
63 S,Ct. 661, 289 U.S. 166, 77 L.Ed. 
1100—Handley-Mack Co. v. God- 
chaux Sugar Co., C.C.A.Tenn., 2 
P.2d 435—In re Pox West Coast 
Theatres, D.C.Cal., 25 P.Supp. 260, 
afBrmed, C.C.A., 88 P.2d 212, cer¬ 
tiorari denied Tally v. Fox Pilm 
Corporation, 67 S.Ct. 944. 301 U.S. 
710, 81 L.Ed. 1363, rehearing de¬ 
nied 68 S.Ct. 7, 302 U.S. 772, 82 L. 
Ed. 598. 

Mlch.—^Halkes v. Douglas & Lomason 
Co., 265 N.W. 343, 267 Mich. 600. 
Mo.—McClain v. Kansas City Bridge 
Co., App., 83 S.W.2d 132. 

Uppercu Cadillac Corporation 

V. 686 Broad St. Corporation, 161 
A. 894, 106 N.J.Bq. 629. 

Utah.—Hardy v. Meadows, 264 P. 
968, 71 Utah 266. 

66. La.—State ex rei. Palfrey v. 
Slms, App., 160 So. 428, afflrmed 
162 So. 396. 

16 C.J. p 862 note 79. 

66. Ala—Carter v. Mitchell, 142 So. 
614, 618, 225 Ala. 287, citlng Cor- 
Pns Juris. 

Pio.—State ex rei, B. P. Goodrich Co. 
V. Trammell, 192 So. 176, 177, quot- 
ing Corpus Juxls—^Newport v. Cul- 
breath, 162 So. 340, 120 Pia. 162 
“^atlett V. Chestnut, 146 So. 241, 
107 Pia. 498, 91 A.L.R. 212. 

15 C.J. p 734 nQte 32^ P 352 note 82. 
Attack ^ on Judgment precluded by 
courfs decision as to its Jurisdic¬ 
tion see the C.J.S. tltle Judgments 
2 427, also 34 GiJ, p 662 note 44- 
P 564 note 62, 

210.J.S.-12 


Collateral attack; facta not In reoord 

(1) “The Jurisdiction [of a court] 
cannot be the subject of a collater¬ 
al attack.’*—Russell v. U. S.. C.C.A. 
Minn., 86 F.2d 389, 892. 

(2) Court whose Judgment is at¬ 
tacked is the only court authorlzed 
to try issue respecting jurisdiction 
determlnable from facts not afflrma- 
tlvely appearlng on record.—Crane v. 
Kelly, Tex.Civ.App., 39 S.W.2d 138. 
57. U.S.—Stoll V. Gottlieb, 59 S.CL 

184, 306 U.S. 165, 88 L.Ed. 104, 
reversing Gottlieb v. Crowe, 12 N. 
E.2d 881, 868 111. 88, reversing 7 N. 
E.2d 469, 289 IlLApp. 695, certio¬ 
rari granted Stoll 'v. Gottlieb, 68 S. 
Ct 1038, 304 U.S. 564, 82 L.Ed. 
1523, rehearing denied 59 S.Ct. 260, 
306 U.S. 675, 83 L.Ed. 487—Lam- 
bert v. Central Bank of Oakland, 
C.C.A.Cal., 85 F.2d 954, certiorari 
denied 67 S.Ct. 436, 300 U.S. 668. 
81 L.Ed. 867—^Rice v. Baltimore & 
O. R. Co., C.C.A.Ohlo, 42 F.2d 387. 
Ala.—Carter v. Mitchell, 142 So. 614, 
518, 225 Ala. 287, citlng Corpus 
Juxls. 

Cal.—Ex parte Tassey, 263 P. 948, 81 
CalApp. 287. 

Fla—State ex rei. B. P, Goodrich Co. 
v. Trammell, 192 So. 176, 177, quot- 
ing Corpus Juris. 

Ohio.—Barnes v. Flfth-Third Union 
Trust Co., 16 N.B.2d 661, 68 Ohio 
App. 27. 

Pa—^Aakew v. S. C. Loveland Co., 9 
PaDist. & Co. 636. 

15 C.J. p 853 note 83. 

Bemedy for emoneous deoision is 
by appeal or writ of error. 

U.S.—Toy Toy v. Hopkins, Waah., 
29 S.Ct 416,. 212 U.S. 642, 63 L.Ed. 
644. 

Ark.—Jones v. Coffln, 131 S.W. 873, 
96 Ark. 332. 

177 


Mere eonoluslon by a court that It 
had Jurisdiction is insufflcient where 
the record does not show, and the 
court did not flnd, the Jurisdictlonal 
facts. 

111.—Bddy V. Eddy, 134 N.E. 801, 302 
IlL 446. 

N.Y.—Sibley v. Waffle, 16 N.Y. 180. 

68. Cal.—Cook v. Winklefleck, 69 P. 

2d 463, 16 Cal.App.2d, Supp., 759, 
Fla—State ex rei. B. F. Goodrich 
Co. V. Trammell, 192 So, 175, 177, 
quoting Corpus Jhrls. 

111.—Barry v. Knight, 15 N.B.2d 999, 
296 IlLApp. 277. 

Mo.—^McClain v, Kansas City Bridge 
Co., App., 83 S.W.2d 132—State ex 
rei. Maeon Creamery Co. v. Mix, 
7 S.W.2d 290, 222 Mo.App. 426. 
Ohio.—State ex rei. Bechtel v. Mc- 
Cabe, 20 N.B.2d 381, 60 Ohio App. 
233. 

15 C.J. p 734 note 83. p 858 note 84. 

*‘A court does not have the pow- 
er, by Judlclal flat, to extend its 
Jurisdiction over matters beyond the 
scope of the authority granted to 
it by its creators. , . . An er¬ 

roneous affirmative conclusion as to 
the Jurisdiction does not in any 
proper sense enlarge the Jurisdiction 
of the court until passed upon by the 
court of last resort, and even then 
the Jurisdiction becomes enlarged 
only from the necesslty of having a 
Judiclal determlnatlon of the Juris¬ 
diction over the subject matter.”— 
Stoll V. Gottlieb, 59 S.Ct. 134, 137, 
305 U.S. 165, 83 L.Ed. 104, reversing 
Gottlieb V. Crowe, 12 N.B.2d 881, 368 
111. 88, reversing 7 N.B.2d 469, 289 
IlLApp. 696, certiorari granted Stoll 
V. Gottlieb, 68 S.Ct 1038, 304 U.S. 
554, 82 L.Ed. 1623, rehearing denied 
59 S.Ct. 250. 305 U.S. 676, 83 L.Ed. 
437. 
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not voidable,^® even prior to reversal,^® whether 
the lack of jurisdiction appears on the face of the 
record or by proof outside of likewise, a 

court’s acts in excess of its jurisdiction are void, 
even if it has jurisdiction of the subject matter of 
the action and of the parties,as where a court of 
special or limited jurisdiction exceeds its powers.®^ 
If jurisdiction did not exist at the time when ac¬ 
tion was taken, a subsequent enlargement of the ju¬ 
risdiction of the court to an extent which would 
authorize what was done cannot cure the defect or 


render the action previously taken valid;®^ 
has been held that if after a cause has been dis- 
missed for want of jurisdiction the court acquires 
jurisdiction of the subject matter, a reinstatement 
of the cas^lJy consent vests the court with full ju¬ 
risdiction^ 

Amendmenf conferring jurisdiction, Where a 
court is without jurisdiction, it has no power to al- 
low an amendment which would confer jurisdiction, 
since that in itself would be an exercise of jurisdic- 
tion.6® 


B9. U.S.—Vallely v. Northern Fire & 
Marine Ins. Co., 41 S.Ct. 116, 254 
TJ.S. 348, 65 L.Ed. 297—Broffdex Co. 
V. Food Machinery Co., C.C.A.Del., 
92 F.2d 787. reversing, D.C., 16 F, 
Supp. 228—^Msuinlng v. Ketcham, 
C.C.A.Ky., 58 F.2d 948—Great 
Lakes Dredge & Dock Co. v. 
Brown, D.C.III., 47 F.2d 266— 
Northern Pacific S. S. Co. v. Indus- 
trlal Accident Commission, D.C. 
Cal., 28 P.2d 109. 

Ala.—Carter v. Mitchell, 142 So. 514, 
518. 225 Ala. 287, citing Corpua 3U- 
xia—Tauger v. Taylor, 118 So. 271, 
218 Ala. 235—In re 500 Sacks of 
Feed and 165 Sacks of Feed, 87 So. 
348, 205 Ala, 315. 

Cal.—Standard Pipe & Supply Co. v. 
Superior Court, 51 P.2d 910, 9 CaL 
App.2d 769—Oii Well Supply Co. v. 
Superior Court in and for Xios An- 
geles County, 51 P.2d 908, 9 Cal. 
App.2d 624. 

Ga.—Williams v. Mann, 3 S.F.2d 557, 
188 Ga. 212—^Deans v. Deans, 137 
S.E. 829. 830, 164 Ga. 162, citing 
Corpus Jtuls. 

Idaho.—^Union Central Life Ins. Co. 
V. Albrethsen, 294 P. 842, 50 Idaho 
196. 

IlL—GUI V. Lynch, 10 N.H.2d 812, 
367 111. 203—^People ex rei. Carl- 
trom V. ShurUell, 189 N.E. 291, 355 
111. 210—^Hawkins v. Hawkins, 183 
N.B. 9, 360 111. 227—McGarry v. 
Tlllage of Wilmette, 135 N.B. 96, 
303 111. 147—^Litzelman v. Town of 
Fox, 1 N.B.2d 916, 285 IlLApp. 7. 
Ind.—^Nation v. Green, 116 N.B. 846, 
65 lnd.App. 136. 

lowa.—Collins v. Powell, 277 N.W. 
477, 224 lowa 1016. 

Mass.—^Humphrey v. Employers' Ll- 
ablllty Assur. Corp., 116 N.E. 253, 
226 Mass. 143. 

Mo.—American Conatltutlon Fire 
Assur. Co.,v. O^Malley, 113 S.W.2d 
795, 342 Mo. 139—Bash v. Truman, 
75 S.W.2d 840, 335 Mo. 1077—In 
re Buckles, 68 S.W.2d 1066, 831 
Mo. 406—State ex reL Missouri 
Gravel Co. v. Missouri Workmen’a 
Compensation Commission, App., 
113 S.W.2d 1034. 

Or.—State ex reL Hali v. HalL 65 
P. 2 d 1102, 168 Or. 127. 

Pa.—Commonwealth v. Hali, 140 A. 


626. 291 Pa. 341, 58 A.L.R. 1023, 
affirmlng 91 Pa.Super. 486. 

S.C.—^Ex parte Hart, 195 S.B. 263, 
186 S.C. 126. 

Tex.—Cleveland v. Ward, 285 S.W. 
1063, 116 Tex. 1—San Lorenzo Ti- 
tle & Improvement Co. v. City 
Mortg. Co.. Clv.App., 48 S.W.2d 310, 
afflrmed 73 S.W.2d 513, 124 Tex. 
513, followed in San Lorenzo Title 
& Improvement Co. v. Clardy, 73 
S.W.2d 516, 124 Tex. 31, and San 
Lorenzo Title & Improvement Co. 
V. Capies, 73 S.W.2d 516, 124 Tex. 
33—^Dean v. Puller, Civ.App., 290 
S.W. 829. 

Wia.—State v. Williams, 245 N.W. 
663, 209 Wis. 641—Seyfert v. Sey- 
fert, 229 N.W. 636, 201 Wis. 223. 

15 C.j. p 853 notes 85, 86 . 

STmmuury rellef 

When court acts without Jurisdic¬ 
tion, party aggrieved is entitled to 
direct and summary relief.—^Brook- 
ley V. Ives, 278 N.T.S. 147, 243 App. 
Div. 487. 

Oouit *8 action, a* axhitxatlou 
Where the probate court in a flnal 
decree and an order allowing a flnal 
account assumes to determlne mat- 
ters over which It lias no Jurisdic¬ 
tion, its action cannot be given ef- 
fect as a common-law arbitratlon.— 
In re Pearson*s Bstate, 192 N.W. 
937, 156 Mlnn. 122. 

Bxercise of power reaervM for 
other trUyinal is usurpation.—^Hen- 
derson County v, Sm:^, 5 S.B. 2 d 
136, 216 N.C. 421. 

Abolltlon of court 
Any action by Inferior court ou 
day of approval of act abolishlng 
such court was without legal ef- 
fect,—Beck v. Johnson, 179 So. 225, 
235 Ala. 323. 

00. U.S.—^Vallely v. Northern Pire 
& Marine Ins. Co., 41 S.Ct. 116, 254 
U.S. 848. 65 L.Ed. 297. 

Bevlew umLcoemary 
Proceedings in tribunal without Ju¬ 
risdiction are vold, and aggrieved 
party need not seek revlew, but at 
any stage may treat them as null 
and defend against trespass by their 
use.!—North Pacific S. S. Co. v. In- 
dustrial Accident Commission, D.C. 
CaL. 23 F.2d 109. | 


61. Tex.—Olton State Bank v. How- 
ell, Civ.App., 105 S.W.2d 287. 

62. U.S.—Quereau v. Lehigh Valley 

R. Co.. D.C.N.Y.. 251 P. 986. 

111.—Thayer v. VlHage of Downers 
Grove. 16 N.B.2d 717, 369 IU. 334— 
People ex rei. Weed v. Whipp, 186 
N.B. 135, 352 111 . 626—People v. 
Circuit Court of Washington Coun¬ 
ty, 179 N.E. 441, 347 IlL 34—Peo¬ 
ple V. Slman, 119 N.E. 940, 284 111. 
28. 

Mo.—^iSItna Ins. Co. v. 0'MaUey, 118 

S. W.2d 8 , 342 Mo. 800. 

Ohlo.—Cummins v. Kinsinger, 29 
Ohio N.P..N.S.. 34 . 

Tex.—^Parmers’ Nat. Bank of Ste- 
phenvllle v. Daggett, Com.App., 2 
S.W.2d 834, afflrming Daggett v. 
Parmers' Nat. Bank, Civ.App., 269 
S.W. 198. 

Wash.—In re Elvigen’s Estate, 71 P. 

2d 672, 191 Wash. 614. 

Excess of Jurisdiction defined see 
supra S 25. 

Ooiupllauce wlth condltions pnoe- 
deut 

‘•Where preacrlbed condition pre- 
cedent to the exercise of Judiclal 
power has not been complied with,” 
but the power to deal with the sub¬ 
ject generally exlsts, “action is er- 
roneous, but not vold."—State v. Wil¬ 
liams, 245 N.W. 663, 666 , 209 Wis. 
641—Seyfert v. Seyfert, 229 N.W. 
686 , 639, 201 Wis. 223. 

03. Vt.—^Barber v. Chase, 143 A 
302, 101 Vt 843. 

15 C.J. p 854 notes 89, 90. 

Where Jurledletloii of oouri is 

Btatutozy, statute must be strictly 
complied with, or proceedings there- 
under will be vold.—^Woodward v, 
RueL 188 N.E. 911, 355 IlL 163. 

64 . Ala.—^Henderson v. Hali, 32 So. 
840, 134 Ala. 466, 63 L.R.A. 678. 

16 C.J. p 853 note 87. 

65 . Mo.—^Tlppack v. Brlant, 63 Mo. 
580. 

66. U.S.—^Willing v. Provident Trust 
Co., D.C.Pa., 21 F.Supp. 237. 

N.Y.—Nowlnskl v. La Monte, 6 N.Y. 

S.2d 894, 168 Mlsc. 586. 

15 aj. p 854 note 91. 

Statute pemdttiasr onxliig of tetfh- 
uioal defeotfl or insufflclencies can- 
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Where a statute conferring jurisdiction is held 
unconstitutional, such decision will have no retro- 
active effect on proceedings regiilarly had under the 
law as it existed before such decision.fi'^ 

Duty to refrain from acting, Where, although 
the trial court had jurisdiction to act, it was its 
duty not to do so, out of deference to some other 
branch of 'the government, the wrong in acting 
so approaches jurisdictional error that it may be 
attacked at any time while the order or judgment 
could be so attacked for judicial erron®* 

§ 117. Jurisdiction as to Part of Demand 

A court may proceed as to the part of a demand 
which l8 wlthin Ita Jurisdiction, but eannot fndirectiy 
adjudicate the part not wlthin It. 

Where a court has jurisdiction as to part of a de¬ 
mand, although another part is not within its ju¬ 
risdiction, it may proceed as to the part within its 
jurisdiction,®® and an award will be void only as to 
the excess.*^® However, a court eannot, by render- 
ing a judgment covering an entire transaction, in- 
directly adjudicate that part of it of which it has 
determined it has no jurisdiction. 


§ 119 

§ 118. Proceedings Subsequent to Decision 
That No Jurisdiction Bxists 

A court which has determined that It has no Juris¬ 
diction shouid not proceed further except to dismiss. 

Upon determining that it has no jurisdiction, the 
court not only may,'^^ but shouid,*^® refuse to pro¬ 
ceed further and determine other objections or is- 
sues or the rights of the parties; and a judgment 
of dismissal for want of jurisdiction or without 
prejudice shouid be entered,*^^ after which the court 
has no authority to proceed.'^® 

§ 119. Setting Aside Acts without Jurisdic¬ 
tion 

A court which has erroneously exerclsed Jurisdiction 
has power to correct resultlng wrongs, at least whlle It 
has custody of the subject of controversy and the par¬ 
ties are before it. 

Where a court has erroneously exerdsed juris¬ 
diction which it did not possess, it has power to cor¬ 
rect any wrong which may have resulted from such 
improper action by undoing what was done,^® as by 
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not be used to cure jurisdictional de¬ 
fecta.—^Northwest Englneerlng- Co. v. 
Rappl, 280 N.Y.S. 177, 133 Misa 497. 

67. S.C.—^Thomas v. Poole, 19 S.C. 
823—Herndon v, Moore, 18 S.C, 839. 

00 , Wia.—State v. Duluth St. R, Co., 
142 N.W. 184, 163 Wis. 660. 

09. N.T.—^Kaplan v. Antonelll, 230 
N.T.S. 321, 182 Misc. 672, 

16 C.J. p 854 note 94- 
Partial jurisdiction generally see su¬ 
pra § 32. 

Foredosure and mosLey JudgmeiLt 

Where an action is brought to 
foreclose a lien and for a money 
judgment, the court may determine 
the action for a money judgment, 
even though it lacks Jurisdiction of 
the action in so far as it seeks fore- 
closure.—^Kaplan v. Antonelll, 230 N. 
Y.S. 321, 132 Misc. 572. 

70. N.Y.—^American Ins. Co. v. Fisk, 
1 Paige 90. 

71. U.S.—Olympia Shlpplng Corpo¬ 
ration V. U. S., C.C.A.N.Y., 11 F.2d 
600. 

Aocountiiig; cluurter hire 
After determining that It was 
without jurisdiction of claim for 
charter hlre, a court eannot indirect- 
ly adjudicate such claim by award- 
ing judgment, in an action for an 
accounting, for a balance due over 
and above the charter hlre.—Olympia 
Shlpplng Corporation v. U. S., C.C.A. 
N.Y., 11 P.2d 600. 


72. X7.S.-:-In re Greenlie-Hallday Co., 
C,aA.N.Y., 67 F.2d 173. 

Cal.—In re Palmieri's Bstate, 8 P.2d 
152, 120 Cal.App. 698, 

15 C. J. p 854 note 96. 

73. U.S.—Blliott V. De Soto Crude 
Oil Purchasing Corporation, D.C. 
La., 20 F.Supp. 743. 

CaL—^In re Palmierrs Estate, 8 P.2d 
162, 163, 120 CaLApp. 698, quoting 
Cozpus Juris. 

111.—Hawkins v. Hawkins, 183 N.B. 
9, 360 111. 227. 

Ky.—^Howard v. Kentucky, etc., Mut. 

Ins. Co., 13 B.Mon. 282. 

Or.—^Dippold v. Cathlamet Timber 
Co„ 193 P. 909, 98 Or. 183. 

Tex.—^Jone Star Finance Corpora¬ 
tion v. Davis, Civ.App., 77 S.W.2d 
711. 

Commeat ooi Issum by a court dls- 
missing an action for lack of juris¬ 
diction “is declaratory purely, and 
no more.*'—^In re Braver, D.C.Mlch., 
51 F,2d 123, 125, alHrmed, C.C.A., De- 
troit Trust Co. v. Dunitz, 69 F.2d 
906. 

KaiLd outBLde coart’8 Jurlsdiotlou 
In an action to determine the ti- 
tle to land, a decision that the land 
lay outside the county in which suit 
was brought marks the llmit of the 
jurisdiction of the court, and Its 
Judgment that plidntiff had no title 
to. the land must be reversed.—AIlu- 
vial Realty Co. v. Himmelberger-Har- 
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rlson Lumber Co., 229 S.W. 767, 287 
Mo. 299. 

74. Cal.—In re Palmierl's Estate, 8 
P.2d 162, 163, 120 CaLApp, 698, 
quoting Corpus Juris. 

111.—^People ex rei. Carlstrom v. 
Shurtleff, 189 N.E. 291, 366 IIL 
210 . 

O-oaerol JudguiMLt for defsndaut is 
ezroueous under such circumstances 
because in form rendering the mer¬ 
ita of the case res judicata.—Max¬ 
well V. Federal Gold, etc., Co., Minn., 
166 F. 110, 83 C.CJL, 670. 

75. Cal.—In re Palmieri*s Estate. 8 
P.2d 152, 163. 120 CaLApp. 698, 
Quotlng Corpus Juris. 

La.—^Franek v. Brewster, 76 So. 187, 
141 La. 1031—^Lavergne v. Roussel, 
72 So. 453, 139 915. 

16 C.J. p 864 note 99. 

76. Mont.—^Doggett v. Johnson, 267 
P. 267, 268, 79 Mont. 499, citing 
OorpruB Juris. 

16 C.J. p 854 note 1. 

Froteotixig impoonded fouds 

Court was required to protect im- 
pounded funds which it had in Its 
custody and to see that it reached 
the rightful custodian thereof, not- 
wlthstanding that it was accumulat- 
ed without authority of law in a 
cause over which the court did not 
have Jurisdiction.—American Consti- 
tutioh Pire Assur. Co. v. 0*Malley, 
i 118 S.W.2d 795. 342 Mo. 139. 
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setting aside any ruling, order, or judgment made i troversy is in its custody and the parties are before 
by it,'^7 at least so long as the subject of the con- I 

IU OEEATION, OONSTITUTIOlSr, AOT) OFPIOERS OF COURTS 

A. CRBATION, OBGANIZATION, ABOLITION, REORGAbnZATION, CO]JTSOLIDATIOIT, 

AND TRANSFER OF JURISDICTION OF COURTS 


§ 120. Source of Power 

The constftution Is the ultimate source of the Judicia! 
power of courts. 

The constitution, as the dispenser of the sover- 
eign power of a state, is the ultimate source of the 
j*udicial power of coutts.*^^ To it ali courts owe 
their existence*® and jurisdiction.^^ Unless a 
court’s authority emanates from the supreme power 
of the state, the court itself is an absolute nullity, 
and all its proceedings are utterly void.*2 No per- 
son can, in the absence of authority at law, create 
a court^3 and preside over the same as j‘udge;^^ 
nor can any judge hold a court which is unconsti- 
tutional in its organization.®^ Of course, the pow¬ 
er of a state to determine the limits of jurisdiction 
of its courts is subject to restrictions imposed by the 


federal constitution,^6 but a provision of the federal 
constitution defining the extent of judicial power is 
inapplicable to the judicial power of state courts.^7 

§ 121. Constitutional and Legislative Power 

Unless such power is conferred on it by the constitu¬ 
tioni the legislature has no power to confer or withdraw 
jurisdiction or Judicial power, and a court's Jurisdiction 
Is reguiated by the constitution or by statutes enacted 
pursuant thereto. 

Since, as discussed in the preceding section, the 
ultimate source of the judicial power of courts is 
the constitution, it follows and is almost universally 
recognized that, unless such power is conferred on 
it by the constitution, the legislature has no power 
to confer or withdraw jurisdiction or judicial pow¬ 
er,or to create or abolish courts,®^ although there 


77. U.S.—Caruthers v. B, K. O. Ra¬ 
dio Pictures, D.C.N.Y., 20 F.Supp. 
906. 

111.—Lltzelman t. Town of Fox, 1 N. 
B.2d 915, 285 Ill.App. 7. 

7a U.S.—IT. S. V. Morgan, Mo., 59 
S.Ct. 795, 307 U.S. 183, 83 L,Ed. 
1211, reversing, D.C., Morgan v. U. 
S., 24 F.Supp. 214, conformlng to 
mandate 58 S.Ct. 999, 305 U.S. 1, 82 
Li.Ed. 1129, denying rehearing 58 
S.Ct. 773, 304 U.S. 1. 82 L..Ed. 1129, 
reversing, D.C., 23 F.Supp. 380— 
Arkadelphia Milling Co. v. St. 
Louis Southwestern R. Co., Ark., 
39 S.Ct 237, 249 U.S. 134, 68 L.Bd. 
517—^Northwestern Fuel Co. v. 
Brock, lowa, 11 S.Ct 523, 139 U.S. 
216, 85 Xi-Ed. 151. 

Mont—^Doggett v. Johnson, 257 P. 
267, 268, 79 Mont 499, citing Cor¬ 
pus Juxls. 

79. Cal.—In re Hart's Estate, App., 
70 P.2d 639, afflrmed 77 P.2d 1082, 
11 Cal.2d 89. 

m.— People V. Flsher, 172 N.E. 722, 
340 111. 250. 

Md.—^Day v. State, 169 A. 602, 162 
Md. 221. 

Mich.—Washington-Detroit Theater 
Co. V. Moore, 229 N.W. 618, 249 
Mlch. 673, 68 A-L.R. 105. 

Okl.—City of Sapulpa v. Land, 223 P. 

640, 101 Okl. 22, 35 A.L.R. 872. 
Wash.—Blanchard y. Golden Age 
Brewing Co., 63 P.2d 397, 188 
Wash. 396. 

Wis.—John F. Jelke Co. v. Hili, 242 
N.W. 676, 208 Wis. 660. 

12 C.J. p 816 note 1. 


80. Wis.—Jfohn F. Jelke Co. v. Hlll, 
supra. 

15 C.J. p 854 note 4. 

81. Cal.—^McCaughna v. Bilhom, 62 
P.2d 1025, 10 Cal.App.2d 674. 

Del.—Wilmingtou Trust Co. v. Bald- 
win. Super., 195 A. 287. 

N.T.—^Zamhrotto v. Jannette, 290 N. 
Y.S. 338, 160 Misc. 668. 

Wis.—John P. Jelke Co. v. Hili, 242 
N.W. 676, 208 Wis. 660. 

15 C.J. p 731 note 69. 

80. Wis.—^John P, Jelke Co. v. Hili, 
supra. 

15 O.J. p 864 note 4. 

83. La.—-Mechanics’ etc., Bank v. 
Union Bank, 25 La.Ann. 387, aJf- 
flrmed 22 Wall. 276, 22 L.Bd. 871. 

Mo.—State v. Bobne County Ct, 60 
Mo. 317, 11 Am.R. 416. 

15 C.J. p 864 note 6. 

84. Mo.—State v. Boone County Ct, 
supra. 

15 C.J. p 854 note 6. 

85. Pa,—Commonwealth v. Swank, 
79 Pa, 154. 

16 C.J. p 864 note 7. 

86 . U.S.—McKnett v. St Louis & 
S. F. Ry. Co., 64 S.Ct 690, 292 U. 
S. 230, 78 L.Ed, 1227, reversing 149 
So. 822, 227 Ala. 349, certiorari 
granted 64 S.Ct 210, 290 U.S. 621, 
7$ L.Ed. 642, motion denied 54 S. 
Ct 439, and rehearing denied 64 
S.Ct 866, 292 U.S. 613, 78 L.Ed. 
1472. 

Bgiial protectlon. respeotlng appeals 
The equal protectlon clause of the 

federal constitution does not require 
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States to adopt unifylng method of 
appeals insurlng unlformity of decl- 
sions.—State of Ohio ex rei. Bryant 
v. Akron Metropolitan Park Dlst for 
Summit County, 60 S.Ct 228, 281 U. 
S. 74, 74 L.Ed. 710, 66 A.L.R. 1460, 
afflrmlng State ex rei. Bryant v. 
Akron Metropolitan Park Dist. for 
Summit County, 166 N.B. 407, 120- 
Ohio St 464. 

87. Mo.—^Randolph v. Pricke, 85 S. 
W.2d 912, 327 Mo. 130, certiorari 
denied 51 S.Ct 366, 283 U.S. 883, 
75 L.Ed. 1446. 

88 . Cal.—^In re Harfs Estate, App„ 
70 P.2d 639, afflrmed 77 P.2d 1082,' 
11 Cal.2d 89. 

111.—People V. Flsher, 172 N.B. 722, 
340 111. 250. 

N.C.—Lacy v. State, 141 S.B. 886, 196 
N.C. 284. 

Wis.—John P. Jelke Co. v. Hili, 243 
N.W. 676, 208 Wis. 660. 

12 C.J. p 816 note 1. 

Power to oonstme laws 

State Income tax act determlning 
amount of tax by laws of United 
States was held, not to be uncon- 
stltutional as depriving courts of 
state of power of construing own 
laws.—^Peatherstone v. Norman, 163 
S.B. 68, 170 Ga. 370, 70 A.L.R. 449, 
followed In Meikleham v. Norman, 
163 S.B. 71, 170 Ga. 398. 

89. 111—People V. Flsher, 172 N.B. 
722, 340 111. 260. 

N.C.—Lacy v. State, 141 S.E. 386, 195 
■ N.C. 284. 

12 C.J. p 816 note 1. 
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is authority holdirig that the legislature has such 
power unless inhibited by the constitution.^0 This 
is the fundamental rule governing legislative pow¬ 
er with respect to courts, and applies alike to courts 
created directly by constitutional provision, herein- 
after considered in § 122, and to courts created by 
the legislature pursuant to delegated power, consid¬ 
ered in § 126 infra. The jurisdiction of a tribunal 
is regulated by the constitution or by statutes enact- 
ed pursuant thereto.^l Accordingly, no tribunal 
with the attributes of a court, other than those 
named in a state constitution, can ordinarily be es- 
tablished without an act of the legislature. 

On the admission of a new state into the Union 
congress has power to vest in the state courts, as 
successors to the territorial courts, jurisdiction over 
the continued prosecution of criminal cases not of 
a federal character, the state consenting,^^ or it 
may transfer jurisdiction with respect to crimes 
against the United States from the territorial to 
the federal coiirts.^^ With respect to civil actions, 
it has been held that on the admission of a state in¬ 
to the federal Union, the state district court became 
the successor of the territorial district court as to 


ali actions no longer pending, and the judgments of 
such territorial district court passed under the juris¬ 
diction of the state district court.^5 

Apart from the various rules considered else- 
whcre in §§ 121-133, reference is made in the note 
to cases in which the courts ha ve had under consid- 
eration the construction and effect of constitutional 
and statutory provisions, and the validity of vari¬ 
ous statutory provisions, with respect to particular 
courts.®® 

§ 122. - General and Specific Rules 

Except In so far as authorized by the constitution, 
the legislature cannot abollsh, divide, reorganize, or con¬ 
solidate constitutional courts, nor alter or diminish the 
essentiais of the Jurisdiction, functions, or judiciai pow- 
ers conferred on such courts. 

Some constitutions establish a number of des- 
ignated courts, vest them with judiciai power, and 
apportion jurisdiction among them.® 7 Such consti- 
tutional grants, except as they may reserve some of 
the judiciai power and delegate its distribution or 
apportionment, dispose of the whole of such power 
residing in the sovereignty, leaving none at the dis- 
posal of the legpslature;®® and the courts so estab- 


90. Fla.— state v. Branning, 95 So. 
237, 86 Fla. 61. 

“In the absence of constitutional 
provision, the power of the Legisla- 
ture to create courts is absolute and 
without restrlction. The provisions 
of the State Constitution, instead of 
conferrlnff and enlargring the power 
of the Legislature with respect to 
the creation of courts, are hmlta- 
tions of that right in the striet sense 
of that term.”—State ex rei. Best v. 
Gibbons, 278 N.W. 678, 679, 202 Mlnn. 
421. 

91. Ariz.—State v. Superior Court of 
Maricopa County, 5 P. 2 d 192, 39 
Ariz. 242. 

Ind.—State ex rei. Robertson v. Cir¬ 
cuit Court of Lake County, 17 N.E. 
2 d 806. 

lowa.—^Incorporated Town of Carpen- 
ter V. Joint Drainage Dist. No. 6 , 
197 N.W. 666 , 198 lowa 182, raodi- 
fled 199 N.W. 266, 198 lowa 182. 
Kan.—Citizens Building & Loan 
As 8 ’n V. Knox, 74 P.2d 161, 146 
Kan. 734. 

Mo.—State ex rei. Allen v. Trimble, 
297 S.W. 378, 317 Mo. 761, quash- 
ing record Allen v. Best, 279 S.W. 
728, 220 Mo.App. 1041—State v. 
Anderson. App., 101 S.W.2d 630, 
633, citing Co>zpus Juris. 

Okl.—City of Sapulpa v. Land, 223 P. 

640, 101 Okl. 22, 36 A.L.R. 872. 
Tex.—Stewart v. Moore, Coni.App., 
291 S.W. 886 —^Ex parte Armstrong, 
8 S.W.2d 674, 110 Tex.Cr. 362. 

Ta.—Bames v. American Pertllizer 
Co., 130 S.E. 902, 144 Va. 692. 


Wash.—^Prince v. Saginaw Logging 

Co., 84 P,2d 397, 403, 197 Wash. 

4. Quoting Corpus Juris. 

Wis.—State v. Sande, 238 N.W. 604, 

205 Wis. 496. 

16 C.J. P 730 note 65. 

Power of munloipallties 

(1) City cannot visit appellate 
powers on courts without legislative 
authority.—Ex parte Boalt, 260 P. 
1004, 123 Or. 1—City of La Grande 
V. Municlpal Court of City of La 
Grande, 261 P. 308, 120 Or. 109, 

(2) Neither can it, without con¬ 
stitutional or legislative authority, 
divest court of powers conferred by 
legislative enactment.—^Ex parte 
Boalt, supra 

(3) A City charter cannot control 
the Jurisdiction of courts as against 
provisions of the state code.—People 
v. District Court of Second Judiciai 
Dist. m and for City and County 
of Denver, 242 P. 997, 78 Colo. 626. 

(4) Municipal legislative bodles, 
operating under a freeholders’ char¬ 
ter in the state, are without power 
to confer jurisdiction on the district 
courts of the state,—City of Sapulpa 
V. Land, 223 P. 640, 101 Okl. 22, 36 
A.L.R. 872. 

( 6 ) Municipal courts generally see 
infra S 131. 

Court cannot confer power on in¬ 
ferior courts.—Deflance Macb, Works 
V, GUI, 176 N.W. 940, 170 Wis. 477. 

92. Ohio.—Coyne v. State, 153 N.B. 

876, 22 Ohio App. 462. 
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Power of municipalitiea to establish 
courts see infra § 131. 

98- Okl.—^Ex parte Buchanen, 94 P. 
943, 20 Okl. 831—Ex parte Bailey, 
94 P. 663, 20 Okl. 497—Higgins v. 
Brown. 94 P. 703, 20 Okl. 356. 

94. U.S.—Plckett v. U. S., Okl., 30 
S.Ct. 265, 216 U.S. 456, 64 L.Bd. 
566. 

95. N.D.—^Merchants' Nat. Bank v. 
Braithwaite, 76 N.W. 244, 7 N.D. 
358, 66 Am.S.R. 653. 

96. U.S.—^Farmers' Livestock Com- 
misslon Co. v, U. S., D.C.I11., 64 
F.2d 376. 

Conn,—Connecticut Light & Power 
Co, V. Town of Southbury, 111 A. 
360, 95 Conn. 88. 

N.J.—In re Hunt, 191 A. 437, 16 N.J. 
Misc. 331. 

Pa.—Guido V. Nagle, 8 Pa.Dlst. & Co. 
119. 

15 C.J. p 855 note 13. 

97. Mass.—Commonwealth v. Leach, 
141 N.E. 301, 246 Mass. 464. 

N.C.—Lacy v. State, 141 S,E. 886, 
196 N.C. 284. 

9 & Cal.—Standard Oil Co. v. State 
Board of Eaualization, 69 P.2d 119, 
6 Cal.2d 667—Department of Pub¬ 
lic Works V. Superior Court, 289 P. 
1076, 197 Cal. 216—In re Harrs 
Bstate, App., 70 P.2d 539, afflrmed 
77 P.2d 1082, 11 Cal.2d 89. 

Ind.—State v. Noble, 21 N.E. 244, 118 
Ind. 350, 10 Am.S.R. 143, 4 L.R.A. 
101 . 

Md.—Quenstedt v. Wilson, 194 A. 364, 

I 173 Md. 11—^Humphreys v. Walls, 
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§ 122 

Hshed constitute a coordinate and independent ju- 
dicial department of the govemment.®.® Hence, the 
universally recognized rule that, except in so far as 
it is authorized to do so by the constitution, the leg- 


islature cannot abolish, reorganize, divide, or con¬ 
solidate constitutional courts, nor alter, destroy, in- 
crease, or diminish the essentials of the jurisdiction, 
functions, or judicial powers so conferred on thtm} 


181 A. 735, 169 Md. 292—^Day v. 
State, 169 A. 602, 162 Md, 221. 
Mich.—Washlngton-Detroit Theater 

Co. V. Moore, 229 N.W. 618, 249 
Mich. 673, 68 A.L.R. 106. 

Mias.—State v. Speakes, 109 So. 129, 
144 Miss. 125. 

Wash.—^Blanchard v. Golden Age 
Brewinff Co., 63 P.2d 397, 188 

Wash. 396. 

SixhflPO^Tieat dlstrlhutloai hy ooiistl- 
tufcion. 

Although a state constitution del- 
egated power to the legrislature to or- 
dain and estahlish certain courts, 
such power was taken away by the 
adoption of a subsequent constitu¬ 
tion settinff up a system of Judicial 
tribunals ajid vestlng in them ali the 
JudicijGil power of the state.—State ex 
reL Barrett v. May, 236 S.W. 124, 290 
Mo. 802. 

99. Ala.—^Perkins v. Corbiu, 46 Ala. 
103, 6 Am.R. 698. 

Pia.—State ex rei. Powell v. Leon 
County, 182 So. 639. 

1. Ariz.—Crandall v. Town of Saf- 
ford, 66 P.2d 660, 47 Ariz. 402. 

Ark.—^Dicklnson v. Mingea, 88 S.W. 
2d 807, 191 Ark. 946—Wllson v. 
Lucas, 47 S.W.2d 8 , 186 Ark. 183— 
Hart V. Wlmberly, 296 S.W. 39, 173 
Ark. 1083—Pt. Smith Light & Trac- 
tion Co. V. Bourland, 264 S.W. 481, 
160 Ark. 1, afflrmed 45 S.Ct. 249, 
267 U.S. 330, 67 L.Ed, 681, rehear- 
ittg denied and opinion amended 46 
S.Ct. 61. 268 U.S. 676, 69 L.Ed. 
631—Marvel v. State. 193 S.W. 269, 
127 Ark. 595, 5 A.L.R. 1468. 

CaL—Standard Oil Co. of Callfomia 
V. State Board of Equalization, 59 
P.2d 119, 6 Cal.2d 657—Vldal v. 
Backs, 21 P.2d 952, 218 Cal. 99, 86 
A.Ii.R. 1134—Lernen v. Edmunson, 
262 P. 735, 202 CaL 760—Sacramen¬ 
to San Joaquln Drainage Dlst. v. 
Superior Court in and for Colusa 
County. 238 P. 687. 196 Cal. 414— 
Ex parte Brambini, 218 P. 569, 192 
CaL 19, error dismissed Brambini 
V. U. S., 46 S.Ct 461, 267 U.S. 684, 
69 L.Ed. 799—McCllntock v. Abel, 
68 P. 2 d 273, 21 Cal.App.2d 11 —Grif- 
fln V. City of Los Angeles, 26 P.2d 
656, 184 CaJLApp. 763—^People v. 
Barbera, 248 P. 304, 78 Cal.App. 
277—People v. City of Reedley, 226 
P. 408, 66 CaLApp. 409—Couldthlrst 
V. Southern Pac. R. Co., 193 P. 796, 
49 CaLApp. 526—^Yolo Water & 
Power Co. v. Superior Court in and 
for Lake County, 185 P. 195, 43 
Cal.App. 832. 

Colo.—Greeley Transp. Co. v. People, 
245 P. 720, 79 Colo. 307—In re 
Brown*s Estate, 176 P. 477, 65 Colo. 
341. 


pia,_State ex rei. Powell v. Leon 

County, 182 So. 839—State ex rei. 
Payson v. Chillingworth, 166 So. 
264, 267, 122 Pla, 339, citlng Cor¬ 
pus Jnxls—State ex rei. Buckwal- 
ter V. City of Lakeland, 160 So. 
508, 612, 112 Fla. 200, 90 A.L.R. 
704, citlng Corpus JtirLs^ and fol- 
lowed in State ex rei. Soverelgn 
Camp, W. O. W., v. Halifax Hos- 
■pital Dist., 160 So. 517, and Over- 
street v. State ex rei. Carpenter, 
155 So. 926, 116 Pla. 161—Spafford 
V. Brevard County, 110 So. 461, 92 
Fla. 617—^Harry B, Prettyman Inc., 
V. Florida Real Estate Commlssion, 
109 So. 442, 92 Pla. 615. 

Ga.—^American Mills Co. v. Doyal, 
163 S.E. 603, 174 Ga. 631, trans- 
ferred 167 S.E. 312, 46 Ga.App. 
236—^Hines v. Btheridge, 162 S.E, 
113, 173 Ga. 870—^Bmplre Inv. Co. 
V. Hutchings, 144 S.E. 209, 166 Ga, 
749. 

Idaho.—Nell v. Public Utilities Com- 
mission of Idaho, 178 P. 271, 32 
Idaho 44. 

IlL—ShJppert v. Shlppert, 20 N.B.2d 
597, 371 III. 267—White v. City of 
Ottawa. 149 N.B. 521, 318 IlL 463, 
ajQSlrming 230 IlLApp. 493—Stephens 

V. Chicago, B. & Q. R. Co., 136 N.B. 
68 , 803 IlL 49, reveyslng 217 IlL 
App. 1—^Kurzaweki v. Kurzawski, 5 
N,B.2d 697, 288 Ill.App. 118—Il¬ 
linois Life Ins. Co. v. City of Chi¬ 
cago, 244 IlLApp. 185. 

Ky.—^In re Constltutionality of House 
Bili No. 222 , 90 S.W.2d 692, 262 Ky. 
437, 108 A.L.R. 1086—Hoblitzel v. 
Jenkins, 263 S.W. 764, 204 Ky. 122. 
La.—^Perez v. Cognevich, 100 So. 444, 
156 La, 331—^Meunier v. Bernich, 
App., 170 So. 667. 

Me.—Mailman v. Record Poundry & 
Machlne Co., 106 A. 606, 118 Me. 
172, 

Mich.—^In re Brant*s Estate, 266 N. 

W. 866 , 269 Mich. 201—In re Con¬ 
solidated Freight Co., 251 N.W. 431, 
265 Mich. 340. 

Minn.—^In re Gilroy^s Estates, 268 
N.W. 684, 193 Minn. 349—State v. 
Probate Court of Goodhue County, 
210 N.W. 40, 168 Minn. 147—Lad- 
ing V. City of Duluth, 190 N.W. 
981, 153 Minn. 464. 

Misfs.—^Rockett v. Finley, 184 So. 78 
—^Prentlas v. Turner, 166 So. 214 
170 Miss. 496. 

Mo.—^Ward v. Public Service Com- 
mission, 108 S.W.2d 136, 341 Mo. 
227—State ex reL Wabash Ry. Co. 
V. Shain, 106 S.W.2d 898, 341 Mo. 
19, granting peremptory mandamus 
State ex rei. Pltcairn v. Public 
Service Commlssion of Missourl, 
App., 100 S.W.2d 686 , transferred, 
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Sup., 92' S.W.2d 881, certiorari 
Quashed State ex rei. Pitcaim v. 
Shain, Sup., 106 S.W.2d 902, cause 
relnstated State ex rei. I^tcaim 
V. Public Service Commlssion, 110 
S.W.2d 867, 232 Mo.App, 609, man¬ 
date conformed to 110 S.W.2d 367, 
232 Mo.App. 609—State ex reL Op- 
scheln Bros. Truck Lines v. Pub¬ 
lic Service Commlssion, 92 S.W.2d 
882, 338 Mo. 672, transferred State 
ex rei. Orschelm Bros. Truck Lines 
V. Public Service Commission of 
' Mlssouri, App., 98 S.W.2d 126, per¬ 
emptory mandamus granted State 
ex rei. Orschelm Bros. Truck Lines 

V. Shain, 106 S.W.2d 901—State ex 
rei Pitcalrn v. Public Service Com¬ 
mission, 92 S.W.2d 881, transferred 
State ex reL Pitcalrn v. Public 
Service Commission of Missourl, 
App., 100 S.W.2d 636, peremptory 
mandamus granted State ex rei 
Pitcalrn v. Shain, Sup., 106 S.W.2d 
901, certiorari quashed 106 S.W.2d 
902—Junior v. Junior, 84 S.W.2d 
909—State ex rei. Allen v. Trim- 
ble, 10 S.W.2d 619, 821 Mo. 230— 
Clark V. Reardon, App., 104 S.W.2d 
407. 

Neb.—State ex rei. Wright v. Bar- 
ney, 276 N.W. 676, 183 Neb. 676— 
State v. Nebraska State Bank of 
Bloomfleld, 247 N.W. 31, 124 Neb.’ 
449—Bumham v. Bennlson, 236 N. 

W. 745, 121 Neb. 291. 

N.J.—In re Herbert's Estate, 192 A. 
39, 121 N.J.Bq. 664—State Board ol 
Mllk Control v. Newark Mllk Co., 
179 A. 116, 118 N.J.Bq. 504—In re 
Walker*s Estate,- 128 A. 423, 96 N. 
J.Eq. 619—Randal v. Hlllside 

Pleasure Park Co., 107 A. 687, 90 
N.J.Eq. 604—^Hedden v. Hand, 107 

A. 286, 90 N.J.Eq. 688 , 5 A.LiR 
1463. 

N.T.—^In re Malloy’s Estate, 17 N. 

B. 2d 108, 278 N.T. 429, affirmlng 1 
N.T.S.2d 184, 263 App.Div. 80— 
Decker v. Canzoneri, 9 N.^T.S.2d 210, 
266 App.Div. 68 —^Marvis v. Marvis, 
216 N.T.S. 43, 216 App.Div. 291, 
reversing 209 N.T.S. 579, 126 Misc. 
309—Guttag V. Sbatzkln, 186 N.T.S. 
47, 194 App.Div. 609, reversing 185 
N.T.S. 71, 113 Misc. 862, and re- 
versed on other grounds 130 N.E. 
929, 230 N.T. 647—In re Levy, 182 
N.T.S. 792, 192 App.Div. 660, af¬ 
flrmed 129 N.B. 939, 229 N.T. 637 
—Johnson v. Lasser, 289 N.T.S. 16, 
169 Misc. 346—Bischoff v. Schnepp. 
249 N.T.S. 49, 139 Misc. 298—Oster- 
houdt V. Horowitz, 240 N.T.S, 688 , 
136 Misc. 744. 

N.C.—Hendrix v. Hlgh Polnt, T. & 
D. Ry. Co., 163 S.B. 762, 202 N.C. 
679—Jones v. Standard Oil Co. of 
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nor abrogate or abridge their inherent powers or ] functions.® In other words, the legislature cannot 


New Jersey, 162 S-H. 741, 202 N.C. 
328. 

_^Becker County Sand & Gravel 

Co. V. Wosick, 246 N.W. 464, 62 N. 
D. 740. 

Ohio._^Neff V. McKelvey, 15 N.E3.2d 

770, 134 Ohlo St. 47—^Foraker v. 
Townshlp of Perry Rural School 
Dist. Board of Education, 199 N.E. 
74 , 130 Ohlo St. 243, afflrming Da- 
vis V. Watts, 3 N.B.2d 923, 62 Ohio 
App. 474—^Ireland v. Cheney, 196 

N.B. 267, 129 Ohlo St. 527—State 

V. Common Pleas Court of Meigs 
County. 179 N.E. 416, 124 Ohjo St. 
498—^Tuck V. Chapple, 151 N.E. 48, 
114 Ohlo St. 166—State v. Wallace, 
140 N.B. 306, 107 Ohlo St. 667— 
Cralff V. Welply, 136 N.E. 143, 104 
Ohlo St. 312—^Haas v. Mutual Life 
Ins. Co. of New York, 116 N.E. 
1020, 96 Ohio SL 137—Daily v. 
Dowty, 3 N.B.2d 430, 52 Ohio App. 
S 4 —^in re Stroman's Batate, 17 
Ohlo App. 108. 

OkL—Chickasha Cotton Oil Co. v. 
Grady County, 68 P.2d 690, 594, 
177 Okl. 240, quotin^r Coiittlb Juris 
—Mcintosh V. Dill, 206 P. 917, 86 
OkL 1, error dismissed' 43 S.Ct. 
12, 260 U.S. 694, 67 L.Bd. 467, and 
certiorari denied 43 S.Ct. 12, 260 
IT.S. 721, 67 L.Bd. 480. 

Pa—^Lipoff V. United Food Workers 
Industrlal Union, Local No. 107, 33 
PaDist. & Co. 699. 

R. I.—Gorham v. Roblnson, 186 A, 832, 
67 R.I. 1. 

S. C.—Ansel v. Means. l72 S.E. 434, 
171 S.C. 432—Strlcldand v. Sea- 
board Air Line Ry. Co., 98 S.E. 863, 
112 S.C. 67. 

S.D.—Camp Crook Independent School 
Dlst. No. 1 V. Shevlins, 270 N.W. 
618, 66 S.D. 14—Chicago, M., St. P. 
& P. R. Co. V. Board of Rallroad 
Com'rs of South Dakota, 266 N.W. 
660, 64 S.D. 297—^Warren v. Brown, 
234 N.W. 38, 57 S.D. 528—Wlnner 
Mining Co. V. Chicago & N. W. Ry. 
Co., 181 N.W. 195, 43 S.D. 674. 
Tenn.—^In re Cumberland Power Co., 
249 S.W. 818, 147 Tenn. 604— 
elementa v. Roberts, 231 S.W. 902, 
144 Tenn. 152, denying rehearlng 
280 S.W. 30, 144 Tenn. 129. 

Tex.—Aucutt V. Aucutt, 62 S.W.2d 
77, 122 Tex. 618, 89 A.L.R. 1198— 
Reasonover v. Reasonover, 58 S.W. 
2d 817, 122 Tex. 612, answering 
certifled questione, Clv.App., 69 S. 

W. 2d 887—Love v. Wilcox, 28 S.W, 
2d 616, 119 Tex 266, 70 A.D.R. 
1484—State v. Gillette's Estate, 
Com.App., 10 S.W.2d 984, revers- 
Ing Gillettc’s Batate v. State, 
Civ.App., 286 S.W. 261—Whltten- 
berg y. Craven, Coin.App., 268 S.W. 
162, reveraing Ex parte Grimes, 
Civ.App., 216 S.W. 251—Moyers v. 
Carter, av.App., 61 S.W.2d 1027, 
error refused—Jones v. Soch, Civ. 


App., 277 S.W. 171—Ex parte Rich- 
mpnd, 14 S.W.2d 861, 111 TexCr. 
446. 

Va—^.®tna Ins. Co. v. CommonweaJth 
ex rei. State Corporation Commis- 
alon, 169 S.B. 859. 160 Va 698. 
Wash.—^Blanchard v. Golden Age 
Brewlng Co., 63 P.2d 397, 188 

Wash. 396. 

Wis.—In re Price. 210 N.W. 844. 191 
Wis. 17. 

12 C.J. p 816 note 2—15 C.J. p 731 
note 61, p 868 notes 57 , 68 . 

Goiurtltuiloiial oourfe daflned 

( 1 ) **A constitutional court is one 
whlch is named or descrlbed and ex- 
pressly protected by the Constitution 
. . . or ia one which is recognized 
by name or definite descrlption In the 
Constitution but Is glven no express 
protectlon.’*—Gorham v. Robinson, 
186 A. 882, 860, 67 RI. 1 . 

(2) However, it has been held that 
a court named in a constitution but 
vested wlth no jurisdiction is not a 
“constitutional court.”—Bradford v. 
Richardson. 97 S.B. 68 , 111 S.C. 205. 

(3) The fact that the power to es- 
tablish a partlcular court is vested 
by the constitution In the legislature 
does not support a conteution that 
such court is not “provided for,” that 
is, created and established, by the 
constitution. 

Colo.—People v. Rucker, 6 Colo. 456. 
Neb—State ex rei. Hunter v. Ma- 
guire, 286 N.W. 921, 923, ciUng 
Corpus Juxls; 

Territorlal Juxlsdiotiou 

(1) Where the constitution flxes 
the territorlal Jurisdiction of par- 
ticular courts, the legislature can¬ 
not extend such Jurisdiction beyond 
the constitutional limitations.—Wll- 
mington Trust Co. v. Baldwin, Del. 
Super., 196 A. 287—^15 C.J. p 731 note 
61 [f], p 862 note 8 . 

(2) Nor can the legislature do this 
even with respect to actions brought 
for the benefit of ther state Itself.— 
State V. Royal Consol. Mining Co., 
202 P. 138, 187 Cal. 343. 

Jnxlsdiotioa at ooxmnon. law 

Legislature cannot confer Jurisdic¬ 
tion on supreme court and courts of 
civil appeals beyond llmits of oiig- 
Inal and appellate power as compne- 
hended by common law, except as 
common law has been abrogated or 
modlfied dlrectly or by necessary Im- 
pllcatlon by constitution Itself.— 
Morrow v. Corbin, 62 S.W.2d 641, 122 
Tex 663. 

AbridgLng oououxreiLt Juxiadlotlou 
Where the constitution glves two 
courts concurrent Jurisdiction of a 
partlcular xnatter, the legislature 
cannot znake the Jurisdiction of one 
of such courts exclusive.—State v. 
Jones, 137 P. 544, 16 Arix 216. 
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Statutos held luvalid or imauthoxisad 
by paxticnlar provisloiLa 
Fla.—State ex rei. Buckwalter v. City 
of Lakeland, 150 So. 508, 112 Fla. 
200. 90 AL.R. 704, followed in 
State ex rei. Sovereign Camp, W. 

O. W. V. Halifax Hospital Dist., 150 
So. 517, and Overstreet v. State ex 
rei. Carpenter, 156 So. 926, 115 Fla. 
151. 

111.—^People V. Lattimore, 199 N.B. 
276, 362 111. 206. 

N.J.—^Lyons v. City of Bayonne, ISO 
A- 14. 101 N.J.Law 466. 

N.Y.—Sliosberg v. New York Life 
Ins. Co., 216 N.Y.S. 216, 217 App. 
Div. 67. afflrmed 156 N.E. 749, 244 
N.Y. 482, and 156 N.B. 913, 244 N. 
Y. 699, answering certified ques- 
tions 216 N.Y.S. 917, 217 App.Div. 
742—^Heyman v. Osterwels, 186 N. 
Y.S. 311, 113 Misc. 282. 

S.D.—^Warren v. Brown, 234 N.W. 
38, 57 S.D. 528. ^ 

Tex.—^Reasonover v. Reasonover, 68 
S.W.2d 817, 122 Tex 612, answer¬ 
ing certified questlons, Civ^App., 59 
S.W.2d 887. 

16 C.J. p 855 note 13. 

Statntes hdd valld 
Ala.—State v. Knighton, 108 So. 86 , 
21 AlaA.pp. 330. 

Fla.—^Mllton v. City of Marianna, 144 
So. 400, 107 Fla. 251. 

Ga.—Dillon v. Continental Trust Co., 
175 S.B. 652, 179 Ga. 19*8. 

Kan,—State v. Howat, 198 P. 686, 109 
Kan. 376, 25 AL.R. 1210, error dis¬ 
missed Howat V. State of Eansas, 

42 S.Ct. 277, 268 U.S. 181, 66 L.Bd. 
660—State v. Howat, 191 P. 585, 
107 Ean. 423. 

Mass.—^Horton v. Attorney General, 
169 N.E. 652, 269 Mass. 503. 

Nev.—In re Walker River Irr. Dist., 
196 P. 327, 44 Nev. 321—Steamboat 
Canal Co. v. Garson, 185 P. 801, 

43 Nev, 298, rehearlng denied 185 

P. 1119, 43 Nev. 298. 

N.Y.—^In re Westchester Title & 
Trust Co., 198 N.E. 19, 268 N.Y. 
482, motion denied 199 N.E. 691, 
269 N.Y. 602—Seglin Const. Co. v. 
State, 293 N.Y.S. 206. 249 App.Div. 
476, amended 295 N.Y.S. 763, 250 
App.Div. 818. 

N.C.—Thompson v. Dillingham, 112 
S.E. 321, 183 N.C. 666 . 

N.D.—Talcott V. Bailey, 208 N.W. 
649, 54 N.D. 19—State v. First 
State Bank of Jud, 202 N.W. 391, 
62 N.D. 231—Elein v. Hutton, 191 
N.W. 486, 49 N.D. 248. 

15 C.J. p 856 note 13. 

2. CaL—^In re Cate, App., 273 P. 
617, supplementlng 271 P. 356, de¬ 
nying rehearlng 270 P. 968. 

Mias.—^Ex parte Marshall, 147 Sck 
791, 804, 165 Miss. 523, citing Cor- 
pus Jnzls. 

Mo.—Clark v. Reardon, 104 S.W.2d 
407, 231 Mo.App. 666 . 
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take from courts power which it does not give.^ 
Thus, the legislature cannot destroy jurisdiction by 
depriving a party of the right to appeal to the 
courts for redress of a legal wrong,^ nor can it au- 
thorize a court to divest itself of constitutionally 
imposed exclusive jurisdiction.® However, a 
change of the substantive law by the legislature, 
which increases or decreases the subject mattcr on 
which the jurisdiction of the courts operates, is not 
an unconstitutional interference with such jurisdic¬ 
tion.® 


On the other hand, to the extent that the consti- 
tution allows or does not prohibit, the legislature 
may legislate with respect to constitutional courts 
and thus, depending on the particular constitutional 
provisions involved, may increase,' diminish, or 
change their jurisdiction,® confer on them any ad- 
ditional jurisdiction that it deems advisable,® may 
extend their jurisdiction in harmony with their 
character and general jurisdiction, without infring- 
ing on the inherent or constitutional powers of any 
other court,i® or may abridge their jurisdiction 


N.J.—Cohen v. Cohen, 188 A, 244, 121 
N.J.Bq. 299—Smith v. Washington 
Casualty Ins. Co., 169 A. 610, 110 
N.J.Bq. 122—Ex parte Hague. 144 
A- 646, 104 N.J.Eq. 31. aflirmed 146 
Al. 618, 104 N.J.Eq. 369—In re 

Walker’s Bstate. 123 A. 423. 96 N.J. 
Eq. 619—^Mackie v. Cain, 114 A- 
649, 92 N.J.Bq. 631. 

Pa.—^In re luvestlgatlon by June 
1938 Dauphin County Grand Jury, 
46 Dauph.Co. 64. 

Tex.—State v. Glllette’a Bstate, Com. 
App.. 10 S.W.2d 984, reversln^ Gil- 
lette*s Estate v. State, Civ.App., 
286 S.W. 261. 

12 C.J. p 817 note 3. 

Zmposlxia' dntles on Jnstloas 

It is beyond the power of the leg¬ 
islature to impose a Service on the 
justices of the supreme court which 
would seriously impair the efficient 
dlscharge of the constitutional dutles 
of the court and of its justices.—^In 
rw House Bili No. 637 of Thlrty- 
Eighth Legislature, 256 S.W. 673, 113 
Tex. 367. 

Power to enforoe mlos 
Legislature could not take from 
supreme court power to enforce rule 
made by It pursuant to Inherent pow¬ 
er.—^Epstein v. State, 128 N.E. 363, 
190 Ind. 693, denying rehearing 127 
N.E. 441, 190 Ind. 693. 

Oontrol of oourt recorda 
A statute relating to records on 
appeal was void because it was en- 
croachment on Judicial functlon in¬ 
herent in courts of last resort.—Da- 
vis V. State. 128 N.E. 364, 189 Ind. 
464. 

3 . CaL—^In re Cate, App., 273 P. 617, 
supplementing 271 P. 366, denying 
rehearing 270 P. 968. 

4 . Cal.—Selby v. Oakdale Irr. List., 
35 P.2d 126, 140 Cal.App. 171. 

12 C.J. p 818 note 13. 

5. Colo.—^In re Brown^s Bstate, 176 
P. 477, 65 Colo. 341. 

N.Y.—Alexander v. Bennett, 60 N.T. 
204. 

Court Itaeilf cannot relinquish that 
jurisdiction-—Alexander .v Bennett, 
60 N.Y. 204. 

9, Wis.—^American Purniture Co. v. 
I. B. of T. C- and H. of A., Chauf- 
feurs, Teamsters and Helpers Gen¬ 


eral Local No. 200 of Milwaukee. 
268 N.W. 250, 222 Wis. 338, 106 A. 
L.R. 335. 

7- OkL—Chlckasha Cotton Oil Co. v. 
Grady County, 68 P.2d 690. 694, 177 
OkL 240, quoting Ooorpns Juris. 

Pa.—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
178 -A 291, 318 Pa. 401, afflrming 
174 A. dl. 114 Pa.Super. 7. 

16 C.J. p 731 note 60-p 859 note 71. 

Xa. Porto Blco, legislature had au- 
thority to abolish a district court 
vested with judicial authority by the 
flrst Organic Act and establish an- 
other in its place.—^Diaz Cintron v. 
People of Puerto Rico, C.C.A.Porto 
Rico, 24 P.2d 967. 

8. N.M.—^Pirst Nat- Bank v. Bunbar, 
258 P. 817, 32 N.M. 419. 

Ohio.—Geiger v. Geiger, 160 N.E. 28, 
117 Ohio St. 451, affirming 169 N. 
E. 350, 26 Ohio App. 461. 

Tex.—Kublsh v. State, 84 S.W.2d 480, 
128 Tex.Cr. 666. 

9. IlL—People v. White, 166 N.E. 
100, 334 111. 466, 64 A.L.R. 1006. 

10. Ark.—^Rodgers v. Carson Lake 
Road Imp. Dlst. No. 6, 86 S.W.2d 
716, 191 Ark. 112—Wilson v. Mag- 
nolia Petroleum Co., 26 S.W.2d 92, 
181 Ark. 391—^Bowman Bngineer- 
ing Co. y. Arkansas & Missouri 
Hlghway Dist, 286 S.W. 399, 161 
Ark, 47. 

DeL—^Wllmington Trust Co. v. Bald- 
win, Super., 196 A. 287. 

Fla.—Cormack v. Coleman, 161 So. 
844, 120 Fla. 1—Harry B. Pretty- 
man, Inc., y. Florida Real Estate 
Commisslon, 109 So. 442, 92 Fla. 
615. 

Miss.—^Bacot v. Board of Sup’rs of 
Hinds County, 86 So. 766, 124 Miss. 
231. 

Mont.—sute v. Wiles, 41 P.2d 8, 98 
Mont. 677. 

Neb.—State ex rei. Wright v. Bar- 
ney, 276 N.W. 676, 133 Neb. 676. 
N.J. — State V. Knight, 116 A 669, 96 
N.J.Law 461, 19 A.L.R. 733—In re 
Herberfs Estate, 192 A. 39, 121 
N.J.Eq. 664—sute Board of Milk 
Control V. Newark Milk Co., 179 A 
116, 118 N.J.Bq. 604—Randal v. 
Hlllside Pleasure Park Co., 107 A 
j 687, 90 N.J.Eq. 604—Hedden v. 
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Hand, 107 A 286, 90 N.J.Bq. 683, 5 
AL:R. 1463. 

N.M.—^Pirst Nat. Bank v. Dunbar, 
258 P. 817, 32 N.M. 419. 

N.Y.—I^a Rocca v. La Rocca, 259 N. 
Y.S. 669, 144 Misc. 737—People ex 
rei. Lemon v. Caparbo, 238 N.Y.S. 
197, 136 Misc. 151, modifled on oth¬ 
er groxmds People ex reL Lemon 

V. Elmore, 245 N.Y.S. 95, 230 App. 
Div. 643, affirmed 177 N.E. 14, 266 
N.Y. 489, 76 AL.R. 1292. 

Okl.—^Key v. City of Ardmore, 234 
P. 793. 80 OkLCr. 8—B1 Reno 
Wholesale Grocery Co. v. Taylor, 
209 P. 749, 87 Okl. 140. 

S.D.—^Wcuren v. Brown, 234 N.W. 88, 
67 S.D. 528. 

W.Va.—^Locke v. Raleigh County 
Court, 161 S.E. 6, 111 W.Va. 166— 
sute V. England, 103 S.E. 400, 86 

W. Va. 608. 

12 C.J. p 817 note 6—15 C.J. p 731 
note 61 [e]. 

Enlargemeut 'of oqultgr Jurisdiction. 
held proper 

Ark.—^Arkansas Cotton Growers* Co- 
op. Ass*n V. Brown, 270 S.W. 946, 
168 Ark. 604^ supplementa! opin- 
lon, 270 S.W. 1119, 168 Ark. 604. 
N.Y.—^People ex reL Lemon v. Capar¬ 
bo, 238 N.Y.S. 197, 136 Misc. 151, 
modifled on other grrounds People 
ex rei. Lemon v. Elmore, 246 N.Y. 
S. 96, 230 App.Dlv. 643, affirmed 177 
N.E. 14, 256 N.Y. 489, 75 a1L.R. 
1292. 

Pa.—Commonwealth v. Dietz, 132 A 
672, 285 Pa. 611, followed in Com¬ 
monwealth V. Artz, 132 A 676, 286 
Pa. 621. 

Bestrlotlon imposed by court Itself 

on the exercise of its inherent equi- 
ty jurisdiction may be removed by 
legislature.—^Hawkins v. Rellim Inv. 
Co., 110 So. 350, 92 Fla. 784. 
Partloular constltutioiial provlsloiui. 
oonstrued 

(1) A provision continuing the ju¬ 
risdiction of a court as flxed by pri¬ 
or constitutions “unless otherwlse 
provided,” permits the legislature to 
add to such jurisdiction in any ap- 
proprlate and germane particular.— 
Wilmlngton Trust Co. v. Baldwln, 
DeLSuper., 195 A 287. 

(2) The legislature has power, un¬ 
der a constitutional provision con- 
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without infringing on their inherent powers.H 
Similarly, it has been held that the legislature may 
regulate to some extent the quantity of the business 
of a court by reasonably contracting or enlarging 
the limits of the exercise of its jurisdiction,i2 or 
may, pursuant to authority granted by the constitu- 
tion, enact a statute which incidentally results in 
the elitnination of a constitutional court.i8 Fur- 
ther, to the extent that the legislature properly con¬ 
fers additional jurisdiction on a constitutional court, 
it may withdraw such jurisdiction.^^ 

Conferring concurrent jurisdiction, The legisla¬ 
ture may confer on a court jurisdiction concurrent 
with that of another court, where such act is a le- 
gitimate exercise of the power conferred on the 


legislature, having regard also to such jurisdiction 
as may be conferred on the latter court by the con- 
stitution of the state.^S Thus, the mere grant of 
jurisdiction by the constitution to certain courts will 
not prevent the legislature from conferring concur¬ 
rent jurisdiction on subordinate^® or higher^'^ 
courts, and this may be done under the provisions 
of the several state constitutions, where the juris¬ 
diction granted by the constitution is not exclu- 
sive.^® However, concurrent jurisdiction with a 
constitutional court cannot be conferred on another 
tribunal where the purpose of such grant is to de- 
prive the constitutional court of its general juris¬ 
diction,!® or its effect is to impair the courfs ju¬ 
risdiction over matters exclusively within its prov- 
ince.20 A constitutional provision that the legisla- 


ferring certain jurisdiction on desig- 
nated courts '‘subject to such changes 
as may be made by law,” to add to, 
take from, or otherwise change the 
jurisdiction so conferred.—Penn An- 
thraclte Mining Co. v. Anthracite 
Miners of Pennsylvania, 178 A. 291, 
818 Pa. 401, afflrming 174 A. 11, 114 
Pa.Super. 7. 

(3) A provision giving a court cer¬ 
tain powers “and all the other juris¬ 
diction and powers vested by the 
laws” of the state, is prospective in 
character, and does not confine such 
court*s powers to those vested at the 
time the constitution was promulgat- 
ed.—Woods v. Spoturno, 183 A. 319, 
7 W.W.Harr., Del., 296, reversed on 
other grounds Spoturno v. Woods, 
192 A. 689, 8 W.W.Harr. 378. 

(4) A constitutional provision con¬ 
ferring on a court certain appellate 
and original jurisdiction and “such 
other and further jurisdiction as may 
be conferred upon it by law,'* permits 
the legislature to confer original ju¬ 
risdiction on such court in all mat¬ 
ters of general public Interest dlrect- 
ly afCectlng the state’s sovereign 
rights and powers.—In re State 
Treasury Note Indebtedness, 90 P.2d 
19, 185 Okl. 10. 

(6) A provision that a partlcular 
court “shall have both chancery and 
common-law jurisdiction, and such 
other Jurisdiction as the Legislature 
may provide,*' gives the legislature 
power to enlarge, but not to limlt, 
the general jurisdiction so conferred. 
—State ex rei. Wright v. Bamey, 276 
N.W. 676, 133 Neb. 676. 

<6) A constitutional provision pro- 
viding for the establishment of a 
partlcular court was held to confer 
no jurisdiction on it, but simply to 
give it the capacity to receive ju¬ 
risdiction from the legislature.— 
Cummins v. Kinsinger, 29 Ohio N.P., 
N.S., 84. 

XI. 111.—Brown v. Kienstra. 169 N.E. 

736, 237 IlL 641, 


Mo.—State ex rei. Orscheln Bros. 
Truck Lines v. Public Service Com- 
mlsslon, 92 S.W.2d 882, 338 Mo. 
572, transferred State ex rei. Or¬ 
scheln Bros. Truck Lines v. Pub¬ 
lic Service Commission of Mis- 
sourl, App., 98 S.W.2d 126, per- 
emptory mandamus granted State 
ex rei. Orscheln Bros. Truck Lines 

V. Shain, Sup., 106 S.W.2d 901. 
N.T.—Charles W. Sommer & Bro- v. 

Albert Lorsch & Co., 172 N.B. 271, 
254 N.T. 146, denylng appeal 241 
N.Y.S. 772, 228 App.Div. 810. 

Pa.—Llpoft V. United Food Workers 
Industrial Union, LocaJ No. 107, 
Pa., 33 Dlst, & Co. 699. 

Tex.—Seale v. McCallum, 287 S.W. 

46, 116 Tex. 662. 

12 C.J. p 817 notes 7, 9. 

12. Colo.—^People v, Scott, 120 P. 
126, 62 Colo. 69. 

15 C.J. p 857 note 35. 

13. Ga,—Hines v. Btheridge, 162 S. 
B. 113, 173 Ga. 870. 

14L Pia.—State v. Circuit Court for 
Bleventh Judicial Circuit, 136 So. 
866, 102 Fla. 112, modifled on oth¬ 
er srrounds 135 So. 870, 102 Fla. 
122 . 

Tex.—Texas Farm Bureau Cotton 
Ass'n V. Lennox, Civ.App., 296 S. 

W. 826, followed in Parker v. 
Shields, Civ.App., 296 S.W. 329. 

15. Ala.—^Morris v. McElroy, 122 So. 
606, 23 AUuApp. 96, certiorari de- 
nied 122 So. 608, 219 Ala. 369. 

15 C.J. p 1130 note 16. 

16. U-S.—Bdrs V. Preston, N.T., 4 S. 
Ct 407, 111 U.S. 252, 28 L.Ed. 419. 

17. Tex.—Gulf, W. T. & P. Ry. Co. 
V. Fromme, 84 S.W. 1064, 98 Tex 
459—stavely v. Stavely, Civ.App., 
94 S.W.2d 646, error dismlssed. 

18. Ala.—^Martin v. State, 97 So. 
67, 210 Ala. 44—^Bx parte Pruitt 
92 So. 426, 207 Ala. 261—James v. 
State, 107 So. 727, 21 Ala.App. 296. 

111.—State V. Mllauskas, 149 N.R 
294, 318 111. 198—State v. Alello, 
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147 N.E. 916, 317 IU. 159—Myers v. 
People, 67 111. 503. 

Miss.—^Ex parte Tucker, 143 So. 700, 
164 Miss. 20. 

N.T.—^In re Malloy’s Estate, 17 N.B. 
2d 108, 278 N.T. 429, afflrming 1 N. 
T.S.2d 184, 253 App.Div. 30. 

Okl.—Buchanan v. State, 236 P. 903, 
30 OkLCr. 862. 

S.C.—Strickland v. Seaboard Air Line 
Ry. Co., 98 S.B. 863, 112 S.C. 67. 
Tex—Love v. Wilcox, 28 S.W.2d 615, 
119 Tex. 266, 70 A.L.R. 1484. 
W.Va.—Locke v. Raleigh County 
Court, 161 S.E, 6, 111 W.Va. 166. 

16 C.J. p 782 note 64, p 1130 note 17. 
NonexexolBe of permlssive power 
CoOrdinate authority with a con- 
Btltutional court respecting a par¬ 
tlcular matter incidental to its gen¬ 
eral jurisdiction may be conferred on 
another tribunal, where the constitu¬ 
tional court deliberately refrains 
from exerclsing its permissive pow¬ 
er, and where it may, if it sees flt 
at any time, exercise it.—Schmidt v. 
Chamberlain of City of New York, 
272 N.Y.S. 889, 242 App.Div. 692, re- 
versed on other grounds 194 N.E. 
685, 266 N.Y. 226, motion denied 195 
N.E. 126, 266 N.T. 403. 

Orant of general JnxlBdlotlon. 

Statutory court may be made one 
of general Jurisdiction as to matters 
prescribed in the statute.—^Blount 
County Bank v. Barues, 118 So. 460, 
218 Ala. 230. . 

19. N.T.—^Flynn v. New Jersey Cent. 

R. Co., 37 N.B. 514, 142 N.Y. 439. 
15 C.J. p 732 note 65. 

2a Ark.—^Bonds v. Wilson, 284 S.W. 
24, 171 Ark. 328. 

IndL—^In re Petition to Transfer Ap- 
peals, 174 N.E. 812, 202 Ind. 366. 

La.—Succession of Dyer, 166 So. 68, 
184 .La. 261. 

N.J.—^In re Walker’s Estate, 123 A, 
423, 95 N.J.Bq. 619. 

N.C.—^Hendrix v. High Point, T. & D. 
Ry. Co., 163 S.B. 762, 202 N.C. 679. 
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ture may establish courts inferior to a named con- 
stitutional court, with a limited jurisdiction, does 
not authorize the legislature to establish a court 
with a jurisdiction concurrent with that of the con- 
stitutional court.^^ Courts of law may be invested 
with jurisdiction concurrent with courts of equity,^^ 
although they cannot exercise equitable jurisdiction 
in cases where complete justice can be done only by 
a court posscssing full equity powers.^^ 

Conflicting and concurrent jurisdiction of courts 
generally is considered infra § 486 et seq. 

Conferring judicictl powers on other than courts. 
Unless the constitution otherwise provides, judicial 
power is to be vested exclusively in the courts,2^ 
and the legislature has no authority to confer such 
power on any person or class of persons other than 
the courts^s or judicial officers^S provided for in 
the constitution. Obviously, however, statutes which 
confer on non judicial persons or bodies functions 
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which are not judicial, are not unconstitutional on 

this ground.27 

Distinction between law and equity courts. A 
distinction between the jurisdiction of courts of law 
and of equity made by the constitution must be ob- 
served by the legislature but where it is pro¬ 
vided by the constitution that the legislature shall, 
as far as practicable, abolish distinctions between 
law and equity proceedings, the fact that a certain 
proceeding was formerly within the jurisdiction of 
a court of equity fumishes no reason for holding 
that the legislature may not properly confer juris¬ 
diction o?^ similar proceeding on a court of law,29 
and such'^n extension of the jurisdiction of law 
courts has been held valid in tihe absence of any 
constitutional prohibition.^® 

Regulation. The legislature always has power, 
within constitutional limitations, to regulate the ex¬ 
ercise of jurisdiction conferred by the constitu¬ 
tion,as by prescribing new conditions under 
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N.D.—^Becker County Sand & Gravel 
Co. V. Woslck. 246 N.W. 454, 62 N. 
D. 740. 

Tex.—State v. Glllette's Bstate, Com. 
App., 10 S.W.2d 984, reversing Gil- 
lette’s Esrtate v. State, Civ.App., 286 
S.W. 261—Whlttenbergr ▼. Craven, 
CorrnuApp., 268 S.W. 152, reversing: 
Bx parte Grimea, Civ.App., 216 S. 
W. 251. 

12 aJ. p 817 note 4—16 C,J. P 1130 
note 18. 

Coeztenaive terxltozial Juxisdlctton. 

General jurisdiction territorially 
coextensive with that of the. supreme 
court cannot he conferred on other 
tribunals.—^Decker v. Canzonerl, 9 N. 
T.S.2d 210, 256 App.Dlv. 68, 

21. Wls.—State v. La Grosse Coun¬ 
ty Ct. Jud^e, 11 Wls. 50, 

22. 111.—Watson V. Reissiy, 24 IlL 
281, 76 Am.D. 746. 

lowa.—Covert v. Sebem, 36 N.W. 

636. 73 lowa 664. 

16 aJ. p 1131 note 20. 

23. IlL—-Watson v. Reissigr, 24 IlL 
281, 76 Am.D. 746. 

K.J.—^Ely V. Grane, 37 N.J.Ba. 167, 
reversed on other grounds 37 N.J. 
Bq. 564. 

26L Gal.—^In re Harfs Estate, App., 
70 P.2d 539, afflrmed 77 P.2d 1082, 
11 CaL2d 89. 

Md.—Day v. State, 169 A. 602, 162 
Md. 221. 

Conferring judicial powers as en- 
croachment on judlclary generally 
see Constitutional Law S 110. 

25. Cal.—^in re Hart's Bstate, App., 
70 P.2d 639, afflrmed 77 P.2d 1082, 
11 CaL2d 89, 

HyLd.—Day v. State, 169 A. 602, 162 
Md. 221. 

N.D.—^Becker County Sand & Gravel 


Co. V. Woslck, 246 N.W. 454, 62 
N.D. 740. 

Pa.—^In re American Banking & 
Trust Co., 4 I^Dist. 767. 
Conferring Judicial powers on judges 
instead of on courts see the C.J.S. 
title Judges S 41, also 12 aJ. p 818 
notes 20-24. 

On. Utlgants 

A statute providing that the mere 
flling of an affldavlt charging bias 
and prejudice is sufflcient to disqual- 
ify a judge without any hearlng or 
determlnation of the truth or faJsity 
of the affldavlt. Is unconstitutional 
as vestlng judicial power to that ex- 
tent in the litigants.—Diehl v. 
Crump, 179 P. 4, 72 OkL 108, 6 A.L.R. 
1272. 

In ATaska» the act of the territorial 
legislature attempting to Impose ju¬ 
risdiction on the commissioner and 
ex offlcio probate judge to hear the 
petition for the annexatlon of terrl- 
tory to a municipal Corporation and 
render judgment thereon contravenes 
the provisions of the Organic Act of 
Alaska and amendments thereto sep- 
aratlng the governmental powers, 
and is, therefore,^ unconstitutional 
and void.—^In re Annexation to Ealr- 
banks, 6 Alaska 439. 

26. Md.—Day v. State, 169 A. 602, 
162 Md. 221. 

Fresldent of oity oonunlssloxL 
A provlslon of a municipal char- 
ter that the president of the clty 
commissioners may perform* such ju¬ 
dicial functions as are, by the con¬ 
stitution, conferred on mayors is 
valid.-Ide v. State, 116 N.E. 460. 
96 Ohio St. 224. 

27. Idaho.—^In re Edwards. 266 P. 
666, 45 Idaho 676. 
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Kan.—State v. Prench, 286 P. 204, 
130 Kan. 464. 

Ky.—^Perkins v. Lucas, 246 S.W. 150, 
197 Ky. 1. 

12 C.J. P 816 note 96. 

Dutles attaohed to judidal offlcSi 
but which are mlnlsterial and man- 
datory, may be Imposed on court 
clerks.—Cole v. Rlchmond, 100 So. 
419, 156 La. 262. 

2BL N.J.—Estate of Gilbert Smlth 

V. Cohen, 196 A. 361, 123 N.J.Eq. 
419. 

12 C.J. p 817 note 10. 

Statuten htfld not to violato dlstiao- 
tlon 

Fla.—South Florida Trust Co. v. 
Mlami Coliseum Corporation, 133 
So. 334, 101 Fla. 1351. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Eq. 604. 

29. Mich.—^Kalamazoo County Cir. 
Judge, 69 N.W. 644, 101 Mich. 406. 

30. W.Va.—^Tomlinson v. Cunning- 
bflm , 144 S,B. 570, 106 W.Va 1— 
Fisher v. Sommerville, 98 S.E. 67, 

' 83 W.Va. 160. 

31. Ark.—^Dickinson v. Mlngea, 88 
S.W.2d 807, 191 Ark. 946—Adams 
v. State, 240 S.W. 6, 163 Ark. 202— 
M4rvel v. State, 193 S.W. 269, 127 
Ark. 696, 6 A.L.R. 1468. 

Cal.—Sacramento & San Joaquln 
Drainage Dist. v. Superior Court 
in and for Colusa County, 238 P. 
687, 196 Cal. 414—Couldthirst v. 
Southern Pac. R. Co., 198 P. 796, 49 
Cal.App. 626. 

Minn.—^In re Gilroy*s Estates, 258 N. 

W. 684, 193 Minn. 849—State v. 
Probate Court of Goodhue County, 
210 N.W. 40, 168 Minn. 147. 
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which that jurisdiction may be exercised,^2 qj. exclusion of others,®» provided the statute fumish- 

changiiig the fonn of proceedings and remedies es adequate protection of the rights of persons coiy- 

and limiting their use to certain tribunals,33 desig- cerned;^® but it cannot, in so doing, take away the 

nating parties who may^^ or may not^B invoke the constitutionally protected jurisdiction of other 

established jurisdiction of the court over certain courts in so far as it is applicable to the contro- 

matters, provided siich regulation or restriction does versy involved.4i An attempt by the legislature, in 

not defeat or materially impair constitutional ju- an act which "continues in force statutes giving a 

risdiction or functions;®® and the legislature may, right of action, to prohibit the court from hearing 

of course, do so where the constitution expressly particular suits under such statutes, is an unconsti- 

so provides.^^ So, too, the legislature may pass tutional invasion of the court’s jurisdiction.^^ 

laws in aid of the courts' inherent powers.38 ... j r • - 

jdW5» Legislatiofi proposed by %%%t%aUve peUtion. Where 

Special statutory proceedings. Where the legis- the constitution and amendments thereto so provide, 
lature creates special statutory proceedings involv- no measure that relates to the powers of courts may 
ing rights previously unknown to law and equity be proposed by initiative petition, but the mere fact 
and providing remedies therefor, the legislature that an incidental resuit of a general law covering 
may confer jurisdiction thereof on any court to the a subject not connected with courts is that the work 


N-.Y.-^Guttagr Shataskin, 186 N.Y. 
S. 47, 194 App.Div. 609, reversingr 
185 N.Y.S. 71, 113 Misc. 362, and 
reversed on other grounds 130 N. 
B. 929, 230 NiY. 647—In re Mlchael- 
son, 296 N.Y.S. 119,. 162 Misc. 847. 
OWo.—^Neff V. McKelvey, 16 N.E1.2d 
770, 134 Ohio St. 47—Cral^ v. Wel- 
ply, 136 N.B. 143, 104 Ohio St. 
312—State v. Belonskl, 163 N.E. 
160, 20 Ohio App. 141. 

Tex.—^Aucutt V. Aucutt, 62 S.W.2d 77, 
122 Tex, 618, 89 A-KR. 1198—^Porch 
V. Rooney, Civ.App., 276 S.W. 494. 
Wis.—John F. Jelke Co. v. Hili, 242 
N.W. 676, 208 Wis. 650. 

12 C.Jf p 817 note 5. 

Statute reffnlatliicr pxaotioe to ho 
foUowed before court is called to 
determina ’ certain matters is held 
valid.—^Egan v. Broderlck, 179 N.B. 
757, 258 N.Y. 334, reversingr In re 
Egran, 261 N.Y.S. 880, 233 App.Div. 
8S4, and followed in In re Bank of 
U. S., 186 N.E. 776, 261 N.Y. 646, 
asarmingr 267 N.Y.S. 1033, 236 App. 
Div. 672, and 269 N.Y.S. 970, 236 App. 
Div, 826. 

38. Ark.—^Marvel v. State, 193 S.W. 

259, 127 Ark. 595, 5 A.L..R. 1458. 
Cah—Ex parte Alpine, 266 P. 947, 203 
CaL 781, 58 A.L,R. 1500. 
lowa.—State v. Howard, 241 N.W. 
682, 214 lowa 60. 

33. N.Y.—Rae v. New York, 39 N.Y. 
Super. 192, appeal dlsznissed 62 N. 
Y. 631. 

G-eneral law appUoahle to ali oonrta 

affectln^ the mode of obtalningr a 
remedy cannot be construed Into an 
infrlngement of the constitutional Ju¬ 
risdiction or Power of courts.—^Rae v. 
New York, supra. 

34 . Fla.—State ex rei. Jacksonville 
Gas Co. V. Lewis, 170 So. 306, 126 
Fla. 816. 

35. CaL—^Yolo Water & Power Co. v. 
Superior Court in and for Lake 
County, 186 P. 195, 43 CaLApp. 332. 

83. CaL—^Millholen v. Riley, 293 P. 


69, 211 CaL 29—^Brydonjack v. 

State Bar of California, 281 P. 
. 1018, 208 CaL 439, 66 A.L.R. 1507. 

Fla—South Florida Trust Co. v. Mi- 
ami Collaeum Corporation, 133 So. 
334, 101 Fla 1361. 

Wis.—John F. Jelke Co. v. Hili, 242 
N.W. 576, 208 Wis. 660. 

“Mere procedure by which Juris- 
j dlction is to be exerclsed may be 
prescrlbed by the Legrlslature, un- 
less, Indeed, such regulations should 
be found substantially to Impair the 
constitutional powers of the Courts 
or practically defeat their exercise.*’ 
—^Bx parte Harker, 49 Cal. 466, 467. 
Statutes held valid 
Cal.—^In re Barrelro's Estate, 13 P. 
2d 1017, 126 Cal.App. 163—In re 
Barnett’s Estate, 275 P. 463, 97 
CaLApp. 138. 

Del.—Spoturno v. Woods, 192 A 689, 
8 W. W.Harr. 378, reverslng Woods 
V. Spoturno, 183 A 319, 7 W.W. 
Harr. 296. 

37. Ey.—^Federal Dand Bank of 
Louisville v. Cromble, 80 S.W.2d 
39, 40, 258 Ey. 383, quotlngr Ooxpus 
Juxls. 

N.Y.—Sllosberg v. New York Life 
Ins, Co., 216 N.Y.S. 216, 217 App. 
Div. 67, afflrmed 155 N.B. 749, 244 
N.Y. 482, and 166 N.B. 913, 244 N. 
Y. 699, answeringr certlfled ques- 
tions 216 N.Y.S. 917, 217 App.Div. 
742, 

Ohio.—^Daily v. Dowty, 8 N.E.2d 430, 
52 Ohio App. 84. 

Oreation of agrenoy to aid oourt 
Legislature has plenary power to 
constitute a new medium or agency 
for ofBcial action within existing su¬ 
preme court as an aid thereto.—^In 
I re Starr, 280 N.Y.S. 763, 245 App. 
Div. 6. 

38. La—Meunier v. Bernich, App., 
170 So. 667. 

R.I.—Creditors’ Service Corporation 
V. Cummlngs, 190 A 2, 57 R.I. 291. 

39. Mass.—Ashley v. Walt, 116 N.E. 
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961, 228 Mass. 63. 8 AL.R. 1463, er¬ 
ror dismlssed 40 S.Ct. 53, 260 U.S. 
652, 63 L.Ed. 1190. 

HL—Ashlock V. Ashlock. 195 N.B. 
667, 360 111. 115—Illinois Life Ins. 
Co. V. City of Chicago, 244 IlLApp. 
185. 

Mo.—Ward v. Public Service Com- 
mission, 108 S.W.2d 136. 

N.Y.—^Nox V. U. S. Shipping Board 
Bmergency Fleet Corporation, 193 
N.Y.S. 340. 

N.C—^Mannlng v. Rama Rural Com¬ 
muni ty of Mecklenburg County, 109 
S.B. 676, 182 N.C. 861. 

Tex.—^Alpha Petroleum Co. v. Ter- 
rell, 69 S.W.2d 364, 122 Tex. 257, 
affirming, Civ.App., 64 S.W.2d 821, 
amended Alpha Petroleum Co. v. 
Terrell, 59 S.W.2d 372, 122 Tex. 
257, and followed in Alpha Petro¬ 
leum Co. V. Walker, 59 S.W.2d 378, 
122 Tex. 246. 

New offense 

Whether the legislature shall con¬ 
fide the power and confer the juris¬ 
diction of dealing with offenders 
against a law enacted under the 
police power to a clty magistrate, a 
police justice, or a county court is a 
mafter in the leglslative discretlon.— 
Eatz V. Bldredge, 118 A 242, 96 N.J. 
Law 382, reversed on other grounds 
117 A 841, 97 N.J.Law 123, 98 N. 
J.Law 126. 

Bights under aflminiirtmtive prooeed^ 
iBgf 

N.Y.—^Masters v. Eclectic Life Ins. 
Co., 213 N.Y.S. 669, 216 App.Div. 
424—^In re Atlantic Ins. Co., 232 
N.Y.S. 489, 138 Misa 464. 

40. IlL—Whlte V. City of Ottawa, 
149 N.E. 521, 818 111. 463, affirming 
230 IllApp. 493. 

41. Pa—Grime v, Department of 
Public Instructlon, 188 A 337, 324 
Pa. 371. 

42. Arix.—^Puterbaugh v. Gila Coun¬ 
ty. 46 P.2d 1064, 45 Ariz. 557. 
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of a court or courts may be affected docs not bring 
it within such a prohibition.^® 

§ 123. -General and Specific Constitu- 

tional Provisions 

Effect wlll b« fliven to speciffc constitutfonal provi¬ 
sions respecting the creatlon, abolltlon» organizatlon, and 
Jurisdiction of courts. 

In addition to vesting judicial power in certam 
courts, and delegating authority to create and con- 
trol the jurisdiction of courts, already considered in 
§ 122, state constitutions frequently contain other 
provisions affecting courts, the effect of such provi¬ 
sions, as has been shown by cases construing or ap- 
plying them, being variously to divide a state into 
judicial circuits, districts, etc.,^^ or to provide that 
this shall be done;*^ to divide counties;^® to abol- 
ish an entire judiciary System created and estab- 
lished under a prior constitution to abolish par- 
ticular courts, divest and transfer their jurisdic¬ 
tion, or substitute other courts in their place to 
create one court as the successor of another, giving 
it jurisdiction over ali causes and proceedings pend- 
ing in the abolished court to provide that causes 
shall be transferred or that jurisdiction over the 
same shall be vested in other courts or tribunals 
to continue certain courts and their jurisdiction®^ 


until the legislature shall act;®2 to reorganize the 
judiciary and divest them of jurisdiction®® except 
over specified causes ;®^ to limit or specify the num- 
ber of judges in counties or other judicial divi- 
sions;®® to provide for uniformity in organization, 
proceedings, practice, and jurisdiction in certam 
courts;®® to specify expressly the limitation of ju¬ 
risdiction in designated courts;®*^ to make specific 
provision covering the organization of courts, the 
extent and number of judicial districts, the election 
of judges, terms of courts, and place of holding the 
same until otherwise provided by law, and provide 
for officers thereof;®® and to restrict legislative 
power respecting courts by designating the manner, 
mode, and time of its exercise, or by otherwise plac- 
ing limitations thereon as to population, elections, 
extent of territory or districts, etc.®® 

§ 124. - Exclusive Constitutdonal Provi¬ 

sions 

The legislature cannot Interfere with Jurisdiction 
which is conferred on a court by exclusive constitutional 
provisions. 

The judicial power or jurisdiction conferred on 
certain courts by some constitutional provisions is 
exclusive®® in the sense that the grant thereof 
precludes the legislature from’ creating any'other 


43. Mass.—^Horton v. Attorney Gen¬ 
eral, 169 N.K 562, 269 Mass. 503. 

44L Ark.—State v. Martin, 30 S.W. 

421, 60 Ark. 343, 28 L.R.A. 153. 
Tex.—Lytle v. HalCf, 12 S.W. 610, 76 
Tex. 128. 

45. Ind.—Stockingr v. State. 7 Ind. 
326. 

48. 111.—Goforth v. Adams, 11 IlL 
52. 

4ir. La.—State v. Dulfel, 82 LaAJin. 
649. 

48. Del.—Wilmingrton Tnist Co. v. 
Baldwin, Super., 195 A. 287. 

15 C.J. p 867 note 44. 

Bnrden. of provlnsr aboUtlon 

If it Is clalmed that a court is 
abolished by the constitution, the 
burden is on the party assertingr the 
point to satisfy the court elther from 
the express langruage of the constitu¬ 
tion or hy necessary impllcation 
from such language that the court 
in questlon was abolished, and where 
there is nothlng in the constitution 
or reasonably to be intended there- 
from showing such fact, the claim 
will not be sustained. 

Del.—^Porbes v. State, Super., 41 A. 

1102. 

lia.—State v. Walsh, 32 La-Ann. 1234. 

49. Cal.—Leamed v. Ccustle, 7 P. 34, 
67 CaL 41. 

15 aJ. P 857 note 45. 


sa Ga.—^Poster v, Daniels, 89 Ga. 
39. 

16 C.J. p 867 note 46. 

51. Miss.—^Marble v. Whaley, 36 
Miss. 527. 

15 C.J. p 867 note 47. 

58. Del.—Wilmington Trust Co. v. 

Baldwin, Super., 195 A. 287. 

Mo.—^Edwards v. Newton County, 73 
Mo. 636. 

Pa.—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylva- 
nia, 178 A. 291, 318 Pa. 401, afflrm- 
Ing 174 A. 11, 114 Pa.Super. 7. 
63. Md.—Orrick v. Boehm, 49 Md. 
72. 

W.Va.—^Fowler v. Thompson, 22 W. 
Va. 106. 

54. Va.—^Powler v. Thompson, su¬ 
pra. 

55. Ark.—State v. Martin, 30 S.W. 
421, 60 Ark. 343, 28 L..R.A. 163. 

15 C.J. p 858 note 61. 

56L Colo.—^Parker v. People, 21 P. 

1120, 13 Colo. 155, 4 L,R.A. 803. 

15 C.J. p 858 note 62. 

Provision self-ezecutijig 
Where the intent of a constitu- 
tional provision is to abrogate spe- 
cial legislation and to establish uni¬ 
formity in the powers, proceedings, 
and practice of all courts of the 
same class or grade, the provision is 
self-executlng and operates as an 
abrogation of existing speclal legis- 
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lation in conflict therewith, since a 
provision designed to remove an 
existlng mischief will never be con- 
•strued as dependent for its effica- 
cy and operation on legislative wiU. 
m.—^People V. Rumsey, 64 111. 44. 
Oonrfes of ''same clflas or gzade” 
XJhder a provision requiring that 
organization, Jurisdiction, and pow¬ 
ers of all courts of same class or 
grade shall be uniform, words '"class" 
and “grade” are synonymous, and 
are to be given their ordinary, and 
not a technical, meaning.—Common- 
wealth ex rei. Margiotti v. Sutton, 
193 A. 260, 327 Pa. 337. 

Bnlarglng Jurisdiction of one of class 
Statute requiring judge of superior 
court to designate an exlsting cdurt 
as a Juvenile court of county was 
violative of constitutional provision 
for uniformity of courts of the 
same grade.—^Wages v. Morgan, 162 
S.R 380, 174 Ga. 158. 

67. Wis.—Bookhout v. State, 28 N. 

W. 179, 66 Wis. 415. 

53. Tex.—St. Louls Southwestern R. 
Co. V. Hali, 86 S.W. 786, 98 Tex. 
480—Lytle v. Halft, 12 S.W. 610, 
76 Tex. 128. 

59. Pa—Commonwealth v. Heck, 96 
A. 929, 251 Pa 39. 

15 C.J. p 858 note 55. 

60. * Tex.—^Dean v. Fuller, Civ.App.i 

1 290 S.W. 829. 

115 C.J. p 858 note 66. 
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courts,*^ or from conferring any additional juris- 
diction on sudi courts,®2 or from conferring all or 
a part of such courts' jurisdiction on other courts.®^ 
Thus, unless the constitution provides for other 
courts,®^ the specification therein of courts which 
may exercise judicial power operates as a limita- 
tion of the legislature’s power to create other 
courts.®^ A constitutidnal restriction, however, as 
to the creation of new and enlarged circuits will not 
be implied from a limitation as to changes in the 
boundaries of circuits, the general rule which is ap- 
plicable being that if no technical words are em- 
ployed in a constitution it admits of no interpreta- 
tion other than that which the common understand- 
ing places on it®® 

§ 125. -Power of Congress as to State 

Courts 

Although congress has no power to create or regulate 


state courts, It may authorize state courts to enforce a 
cause of aetion created by federal act; but congress 
cannot require that state courts take cognizance of 
such actions. 

Strictiy speaking, congress cannot confer judi¬ 
cial power®*^ or impose a judicial duty®® on state 
courts, nor create,®® define,^® or enlarge'^^ their ju¬ 
risdiction, nor regulate nor control their modes of 
procedure^^ qj. ^he remedies available therein under 
state statutes.*^® Nevertheless, when acting within 
its constitutional powers, congress may control and 
regulate the power of the several States to provide 
for the determination of controversies in their 
courts,74 it may not restrict such power except 
in conformity to the judiciary sections of the feder¬ 
al constitutiones Congress may authorize state 
courts to enforce a cause of aetion created by a fed¬ 
eral act,es where the jurisdiction of the state courts, 


51 . Ky-—^Hoblitzel v. Jenklns, 263 S. 
W. 764, 204 Ky. 122—^Rieser v. 
Ward, 236 S.W. 266, 193 Ky. 368. 
02. Ky.—Rieser v. Ward, supra. 
03. Minn.—Lading v. City of Du- 
luth. 190 N.W. 981, 153 Minn. 464. 
N.y.—^Decker v. Canzoneri, 9 N.Y.S. 

2d 210, 266 App,Div. 68. 

15 C.J. p 858 note 66. 

JUtlgabl» olalms 

Under a constitutional provlsion 
securing to the supreme court *‘gren- 
eral jurisdiction in law and equity," 
the test and measure of its jurisdic¬ 
tion of a srlven claim or right is 
whether it is litigrable. If it is litlga- 
ble, it cannot be withdrawn from 
the court*s jurisdiction; if It is not 
litlgable, it may be sent elsewhere 
for declsion.—^People ex rei. Crane 
V. Hahlo, 127 N.B. 402, 228 N.Y. 309, 
reversing 178 N.Y.S, 910, 189 App. 
Dlv. 900, and answering certified 
questlons 179 N.Y.S. 943, and amend- 
ment granted 129 N.B. 916, 229 N.Y. 
565, afflrmed Crane v. Hahlo, 42 S. 
Ct 214, 258 U.S. 142, 66 L.Bd. 514. 
Paxtlal exolusiveiLeni 
A constitutional provislon that a 
particular court should have certaln 
deslgmated powers and “such other 
Jurisdiction . . . as is or may be 
prescribed by law** has been held 
not to vest exclusi ve jurisdiction in 
such court as to matters not des- 
Ignated.—Locke v. Raleigh County 
Court, 161 S.B. 6, 111 W.Va. 166. 
Power “to conform” coxustitutloiiAl 
conrt'8 jnxisdlotloiL 
A constitutional provislon author- 
izing the legislature to establish 
courts other than those therein pro- 
vlded for and to conform the juris¬ 
diction of other courts to courts so 
establlshed does not authorize the 
l««:lslature to take away certain ju- 
rtsdictlon given to a court by 'the 


constitution.—^Reasonover v. Reason- 
over, 58 S.W.2d 817, 122 Tex. 612, an- 
swering certified questions, Clv.App., 
69 S.W.2d 887—State v. Gillette's Bs- 
tate, Tex-Com.App., 10 S.W.2d 984, 
reversing Gillette’s Bstate v. State, 
Clv.App.. 286 S.W. 261. 

64 . Pa.—Gerlach v. Moore, 90 A. 
399, 243 Pa. 603. 

15 C.J. p 868 note 62. 

65. Md.—Quenstedt v. Wilson, 194 
A, 364, 173 Md. 11—^Humphreys v. 
Walls, 181 A. 736, 169 Md. 292— 
Day V. State, 169 A. 602, 162 Md, 
221 

16.C.J. p 868 note 61. 

66L IlL—People v. Wall, 88 IU. 76. 

16 C.J. p 868 note 60. 

67 . U.S.—^Ex parte Crandall, D.C. 
Ind., 62 F.2d 650, afflrmed, C.C.A., 
63 F.2d 969, certiorari denled Cran¬ 
dall V. Habbe, 62 S.CL 312, 286 U. 
S. 540. 76 L..Bd. 933. 

Mo.—^Ex parte Gounis, 263 S.W. 988, 
304 Mo. 428. 

16 C.J. p 859 note 67. 
ea Conn.—^In re Fordianl, 120 A. 
338, 98 Conn. 436. 

69 . Ind. — ^McConnell v. Thomson, 8 
N.B,2d 986, 213 Ind. 16, 113 A.L..R. 
1429, rehearing denled 11 N.B.2d 
183, 213 Ind. 16, 113 A.Ii.R. 1429. 

70. Ind.—^McConnell v. Thomson, su¬ 
pra, 

71. U.S,—^Ex parte Crandall, D.C. 
Ind., 62 F,2d 660, afflrmed, C.C.A., 
53 F.2d 969, certiorari denled Cran¬ 
dall V. Habbe, 62 S.Ct. 312, 286 U. 
S. 640, 76 L.Ed. 933. 

Ohio.—^U. S, V. Campbell, Tapp. 61. 
TB. Ga.—Central of Georgla Ry. Co. 
V. Jones. 108 S.B. 618, 162 Ga. 92, 
answer to certified questions con- 
formed to 110 S.E. 914, 28 Ga.App. 
268, certiorari denied 43 S.Ct. 92, 
260 U.S. 729, 67 L.Ed. 486. 
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Mo.—^Ex parte Gounis, 263 S.W. 988, 
304 Mo. 428. 

7a N.Y.—^Ruddy v. Morse Dry Dock 
& Repalr Co., 176 N.Y.S. 731, 107 
Misc. 199. 

74. U.S.—^U. S. Nat. Bank of Omaha, 
Neb., V. Pamp, C.C.A.Neb., 77 F.2d 
9, 99 A.L.R. 1370. 

75. U.S.—Healy v. Ratta, N.H., 64 
S.Ct. 700, 292 U.S. 263, 78 L.Ed. 
1248, reVersing, C.C.A., 67 F.2d 654, 
afflrming, D.C., Ratta v. Healy, 1 F- 
Supp. 669, appeal dismissed Healy 
V. Ratta, 63 S.Ct. 622, 289 U.S. 701, 
77 L.Ed. 1469. 

OonsoUdatloo. of state and TiatlonnJ 
banks 

Act of .congress providing for con- 
solidation of state banks and trust 
companles with natlonal banks, when 
construed as leavlng trust company 
functious under supervislon of state 
banking authorities after trust oom- 
pany’s merger, was not unwarranted 
interference with pro ce dure in state 
courts.—^Adams v. Atlantic Nat. Bank 
of Jacksonvllle, 156 So. 648, 116 Fla. 
399. . 

Bmployera’ liabUity 
In enacting the Federal Employers* 
LiabUity Act, congress did not, and 
could not, restnet jurisdiction of 
state court.—^Bx parte Crandall, D.C. 
Ind., 62 P.2d 650, afflrmed, C.C.A., 
53 F.2d 969, certiorari denied Cran¬ 
dall V. Habbe, 62 S.Ct. 312, 285 U.S. 
640, 76 L.Ed. 933. 

761 Conn.—^Hoxie v. New York, N. 
H. & H. R. Co., 73 A. 754, 82 Conn. 
362, 17 Ann.Cas. 324. 

Ind.—McConnell v. Thomson, 8 N.H. 
2d 986, 113 A.L.R. 1429, rehear- 
ing denied 11 N.E.2d 183, 113 A.L. 
R. 1429. 

Bule ozltlclzed 
“It was urged • . • 


that, al- 



§ 126 

under the local law, is adequate to the occasion;^'^ 
and when congress does so, it adopts the prevailing 
rules of procedure in the stateJ® The mere fact, 
however, that congress declares that state courts 
shall have concurrent jurisdiction of a particular 
cause of action, does not require that they shall take 
cognizance of such actions,*^^ nor does it exempt a 
Citizen of any state from the equitable jurisdiction 
of its courts to restrain the bringing of such an ac¬ 
tion in another state,80 Congress cannot appoint a 
judge to a state court, much less create a state court 
and appoint a judge to administer it.^^ The power 
of congress to confer judicial power on state courts, 
apart from the duty of such courts to accept or ex- 
ercise the power thus conferred, is grounded on the 
theory that the provisions of the federal constitution 
vesting judicial power as to certain classes of cases 
in designated courts of the United States, did not 
prohibit congress from vesting judicial power as to 
other cases in other courts or magistrates, where 
the exercise of such power is an appropriate means 
by which to use the powers granted to the legisla- 
tive department of the govemment.®^ 


21 C.J.S. 

§ 126. Power Delegated to Legislature and 
Exercise Thereof 

Particular matters with regard to power delegat¬ 
ed by the constitution to the legislature to create, 
abolish, and regulate the jurisdiction of courts will 
be discussed in detail in the sections immediately 
following. Consuit Pocket Parts for later cases. 

g 127 . - Goveming Principies 

The legislature in exercising delegated authorlty with 
respect to the existence or Jurisdiction of courts must act 
in conformity with the constitution grantlng such power. 

The basic limitation on the exercise by the leg¬ 
islature of any power delegated to it to legislate 
with respect to the existence or jurisdiction of 
courts is that it must apt in conformity with the or- 
ganic law granting or delegating the power; in 
other words, it may not, while exercising the power 
respecting courts conferred by some provisions of 
the constitution, violate any other provisions there¬ 
of.®® This principle runs through ali the decisions 
and govems statutes relating to inferior courts in 


COVBTS 


tbougrli Congress could not confer ju¬ 
risdiction on a State so as to compel 
its exercise, yet it would be leglti- 
mato if the Court was wllling to 
accept it. This Is to me a soleclsm. 
A court is a creature of the Consti¬ 
tution and laws under which it ex- 
Ists. To exercise any power not 
derived from such Constitution and 
laws would neces^rily be a usurpa- 
tlon. It sounds curious to say, 'Con- 
grress has no authorlty to glve this 
power to the Court, yet the Court 
exercises this power by virtue of the 
authorlty of Congress.* ”—^Bx p. 
Knowles, 5 Cal. 800, 301. 

77. U.S.—^Bx parte Crandall, D.C. 
Ind., 62 F.2d 650, afflrmed, C.C.A., 
68 F.2d 969, certiorari denied Cran- 
dall V. Habbe, 62 S.Ct 812, 285 U.S. 
540, 76 L.Ed. 933. 

Ta. Ga.—Central of Georgia Ry. Co. 
V. Jones, 108 S.B. 618, 152 Ga. 92, 
answer to certified Questions con- 
formed to 110 S.B. 914, 28 Ga. 
App. 258, certiorari denied 43 S.Ct. 
92, 26U U.S. 729, 67 L.Ed. 486. 

79. U.S.—Ex parte Crandall, C.C. 
A.Ind., 53 F.2d 969, affirming, D.C., 
62 F.2d 660, and certiorari denied 
Crandall v. Habbe. 62 S.Ct. 812, 286 
U.S. 640, 76 L.Bd. 933. 

Gonn.—^Hoxle v. New Torh, N. H. & 
H. .R. Co., 73 A 764, 82 Conn. 362, 
17 Ann.Cas. 824. 

Mo.—^Ex parte Gounis, 263 S.W. 988, 
304 Mo. 428. 

It will xbot be presnmed that con- 
gpress would, if it could, reguire the 
state courts to enforce rights created 
by the federal law enforceable only 


by following procedure not permitted | 
by the state law and opposed to the 1 
Public pollcy which that law de¬ 
clares.—^Hoxle V. New Tork, N. H. & 
H. R. Co., 73 A 764, 82 Conn. 362, 17 
Ann.Cas. 324. 

80. U.S.—Ex parte Crandall, C.C.A 
Ind., 53 F.2d 969, affirming, D.C., 
62 F.2d 660, and certiorari denied 
Crandall v. Habbe, 62 S.Ct. 312, 286 
U.S. 640, 76 L.Bd. 933. 

Ind.—^McConnell v. Thomson, 8 N.B. 
2d 986, 113 AL.R. 1429, rehearlng 
denied 11 N.E.2d 183, 118 AL.R. 
1429. 

81. La.—^Mechanics’, etc., Bank v. 
Union Bank, 25 La.Ann. 387, affirm- 
ed 22 Wall. 276, 22 L.Bd. 871. 

88. U.S.—Levln v. U. S., Mo., 128 F. 
826, 63 aCA. 476. 

Okl.—State v. Huser, 184 P. 113, 76 
Okl. 130. 

83. CaL—^Ex parte Jacobson, 60 P. 

2d 1001, 16 Cal.App.2d 497. 

La.—State ex rei. Saragusa v. Ott, 
81 So. 435, 144 La. 948. 

Mass.—Commonwealth v. Leach, 141 
N.E. 301, 246 Mass. 464. 

Mo.—State ex rei. Barrett v. May, 
285 S.W. 124, 290 Mo. 302. 

Okl.—Diehl V. Crump, 179 P. 4. 72 
Okl. 108, 5 AL.R. 1272. 

S.C.—^Bradford v. Richardson, 97 S. 

B. 68, 111 S.C. 206. 

Tenn.—State ex rei. Wstrd v. Murrell, 
90 S.W.2d 946, 169 Tenn. 688. 

15 C.J. p 732 note 62, p 859 note 73, 
p 861 note 8. 

Zilmltatloii in sabseguant ooiurtitn- 
tion 

[ A limitation upon the power of the 
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legrislature to create certain designat¬ 
ed courts does not apply to a court 
created by it under a prior constitu¬ 
tion containing no such limitation.— 
Falling v. Grounds, 146 N.Y.S. 427, 
160 App.Div. 71. 

Snacttng olanse 

In an act providlng merely for 
the reorganisation or rearrangement 
of a constitutional court, the enact- 
ing clause need not be in iiteral com- 
pliance with the constitution, where 
the substance of the reguired enact- 
ing words remains, there being a dls- 
tlnction between mandatory a,nd di- 
rectory provisions as applied to or- 
granic law.—State v. Harris, 17 So. 
129, 47 La.Ann. 386. 

Deslgiiatloxi of oonxt 

Where the legislature Is empow- 
ered to establish as many courts of a 
certain class wlthin specified limits 
as the publlc interest may require, 
an act establishlng a court of the 
same class as provided Is constitu¬ 
tional, even though It omlts its 
speclflc name or denomination.— 
State V. Anderson, 29 La.Ann. 774. 

Conferzlng JurlBdlotlon ‘‘by general 
law” 

Constitutional provision giving 
certain courts “such other Jurisdic¬ 
tion as may be provided for by gen¬ 
eral law** is complied with by any 
law, general in its nature, providlng 
other jurisdiction for such courts, 
and does not limit the glving of fur- 
ther jurisdiction to such courts to a 
single general law.—People ex rei. 
Rusch V. Ladwig, 7 N.B.2d 313, 365 
i IlL 674. 
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general,*^ to courts of equity or chancery in gener- 
aljSS to the creation of courts of either exclusive®® 
or concurrent®'^ jurisdiction, to statutes providing 
or failing to provide for judges,®® and, more par- 
ticularly, to statutes relating to various of the mat- 
ters considered infra in §§ 12^138. Accordingly, 
the legislature^s exercise of delegated power with 
respect to courts is subject to a constitutional pro- 
vision against partial, discriminatory, and capricious 
laws,®® or against special laws,®® or requiring courts 
of the same grade or class to be uniform,®^ al- 
though, of course, uniformity is not essential where 
the constitution does not require it.®2 In the exer¬ 
cise of such power, the legislature may not violate 
the rule, already discussed in § 122, against infring- 
ing upon or divesting the jurisdiction of constitu¬ 
tional courts,®® as by taking the jurisdiction from 
one court and vesting it in another,®^ or by con- 
verting local courts into courts of general jurisdic¬ 
tion.®® Further, the legislature cannot confer upon 
a statutory court powers prohibited®® or not author- 
ized®7 by the constitution, or reserved exclusively 
to other courts,®® or which it could not confer on 
courts already existing;®® nor may it, in prescribing 
the scope of a statutory court’s jurisdiction, disturb 
a constitutional court^s prerogatives.^ 


§ 128. - Authority Conferred in General 

The terms of the orant of authority determlne the 
authority conferred on the legislature wIth respect to 
the existence and Jurisdiction of courts. The legisla¬ 
ture usually has power to create courts In addition to 
those specified In the constitution, and to abollsh courts 
It has thus created. 

The authority conferred on the legislature with 
respect to the existence or jurisdiction of courts 
depends, of course, on the provisions of the partic- 
ular constitution in question. The legislatures of 
the several States may be broadly said to have the 
power, if the particular constitution grants it or 
does not withhold it, and subject always to the lim- 
itations considered in the preceding section, to con¬ 
fer or impose additional authority on courts to 
limit jurisdiction or provide that it shall be exclu- 
sive;® to confer extraterritorial jurisdiction on lo¬ 
cal courts;^ and to confer upon courts jurisdiction 
of certain suits against nonresidents.® 

Under the various state constitutions the legisla¬ 
ture is generally empowered to create certain courts 
in addition, and usually subordinate, to those estab- 
lished by the constitution,® even though additional 


8^ Cal.—parte Jacobson, 60 P.2d 
1001, 16 Cal.App.2d 407. 

15 CJ. p 860 note 74. 

85. N.J.—^Estate of GJlbert Smith v. 
Cohen. 196 A. S61, 123 N.J.Eq. 
419. 

12 C.J. p 817 note 10, 16 C.J. p 860 
note 78. 

Observingr dlstlnctlon between law 
and eguity courts see supra § 122. 

86. Ohlo.—State v. Archlbald, 38 N. 
E. 314, 52 Ohlo St. 1. 

15 CJ. p 860 note 82. 

Power of legislature to create courts 
generally see infra S 128. 

87. N.C.—^Rhyne v. Lipscombe, 29 
S.B. 67, 122 N.C. 660. 

16 C.J. p 860 note 83. 

Power to confer concurrent jurisdic¬ 
tion generally see supra § 122. 

88. Tex.—Carter v. Missourl, eto., R. 
Ca, 157 S.W. 1169, 106 Tex. 137. 

15 C.J. p 860 note 87. 

88. Tenn.—Gouge v. Mclnturff, 90 S. 
W.2d 768, 169 Tenn. 678, modifled 
on other grounds 92 S.W.2d 198, 170 
Tenn. 72. 

90. Okl.—Levine v. Allen, 221 P. 771, 
96 Okl. 252. 

Statute estalOlshlng oxphaas^ court 

for a particular county held not in- 
valld as special leglslation.—Com- 
monwealth v. Wehr, 17 Pa.I)ist. & 
Co. 689. 

91. Pa.—Commonwealth ex rei. 
Marglotti V. Sutton, 193 A. 260, 
827 Pa. 387. 


92. Conn.—Cingue v. Boyd, 121 A. 
678, 99 Conn. 70. 

93L Ga.—^Bmplr^ Inv. Co. v. Hutch- 
Ings, 144 S.E. 209, 166 Ga. 749. 
N.M.—State v. Eyechaner, 73 P.2d 
805, 41 N.M. 677, followed in 73 P. 
2d 809, 41 N.M. 683. 

15 O.J. p 862 note 12. 

94. N.J.—Conger v. Convery, 20 A. 
166, 52 N.J.Law 417. 

15 C.J. p 862 note 11. 

95. N.T.—^Landers v. Staten Island 

R. Co., 58 N.T. 460, 13 Abb.Pr.N.S. 
838. 

96. N.T,—Zambrotto v, Jannette, 
290 N.T.S. 338, 160 Mlsc. 558. 

97. N.T.—Walsh v. Walsh, 263 N.T. 

S. 617, 146 Mlsc. 604. 

98. Ala.—James v. State, 107 So. 
727, 21 Ala. 295. 

Cal.—^Bx parte Luna., 267 P. 76, 201 
Cal. 406. 

N.T.—^Zambrotto v. Jannette, 290 N. 

T. S. 338, 160 Misc. 558. 

99. Vt—Sabre v. Rutland R. Co., 86 
A. 693, 86 Vt. 347. Ann.Cas.l916C 
1269. 

1. N.J.—^Bder v. Hudson County Cir^ 
cuit Court, 140 A. 888, 104 N.J. 
Law 260. 

2. Alaska.—Territory v. House No. 
24, 7 Alaska 611. 

Ky.—Campbell County v. City of 
Newport. 198 B.W. 1, 174 Ky. 712, 
L.R.A.1917D 791. 
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N.T.—^People ex rei. Lemon v. Bl- 
more, 177 N.E. 14. 266 N.T. 489, 75 
A.L.R. 1292, afflrminy 245 N.T.S. 
95, 230 App.Div. '643, which modi¬ 
fled People ex rei. Lemon v. Ca- 
parbo, 238 N.T.S. 197, 135 Misc. 
161—Lorlch V. State. 184 N.T.S. 
818, 113 Misc. 409. 

16 C.J. p 861 note 4—12 C.J. p 809 
note 92. 

3. Mass.—^Ashley v. Walt, 116 N.E. 
961, 228 Mass. 63, 8 A.L.R. 1463, 
error dismissed 40 S.Ct. 58, 260 U. 
S. 652, 63 L.Bd. 1190. 

Ohlo.—Geiger v. Gelger, 160 N.B. 28, 
117 Ohlo St 451, afflrming 169 N.E. 
850, 25 Ohlo App. 461. 

16 C.J. p 862 note 6. 

4 - Wis.—State v. McArthur. 18 Wis. 
383. 

15 C.J. p 862 note 6. 

5. Mich.—^Elliott V. Parwell, 6 N.W. 
234, 44 Mich. 186. 

N.T.—Lehigh, etc., R. Co. v. Amer¬ 
ican Bonding, etc., Co.. 83 N.T.S. 
191, 40 Mlsc. 698. 

& Ala-—James v. State, 107 So. 727, 
21 Aia. 296—Conner v. State, 104 
So. 554, 20 Ala-App. 613. 

Ark.—^Buzbee v. Hutton, 62 S.W.2d 
647, 186 Ark. 134. 

Pia.—Western Casualty & Surety Co. 
V. Rotter, 191 So. 78—State v. 
Sullivan, 116 So. 266, 95 Pia. 191. 
Ga.—Board of Educatlon of Long 
County V. Board of Bducation of 
Liberty County, 169 S.E. 712, 173 
Ga. 208. 
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courts are not specified in the constitution,*^ and, as 
a necessary incident o£ such power,^ to confer and 
define their jurisdiction.^ By the same token, the 
leg^islature has the power to increase, diminish, mod- 
ify, alter, or withdraw the jurisdiction of such stat- 


utory courts,!® to prescribe how their jurisdiction 
shall be exercised,!! or otherwise to legislate con- 
ceming’ them.!^ The legislature, having power in 
the first instance to create such courts, has power 
to limit their existence,!^ or to abolish them^^ and 


Ind.—Plttsburgh, a, G & St. L.. R. 
Co. V. HofCman, 162 N.E. 403, 200 
Ind. 178, denying petitlon and error 
Pittsburg, G, C. & S. L. R. Co. v. 
Hoffman, 165 N.E. 622, 87 Ind. 
App. 619. 

lowa.—^In re Cloud, 250 N.W. 160, 
217 lowa 3. 

Mass.—In re Opinion of the Justicea, 
171 N.E. 237, 271 Mass. 676. 

Mlch.—City of Detroit v. Dlngeman, 
206 N.W. 682, 233 Mlch. 356. 

Mlss .—Bx parte Tucker, 143 So. 700, 
164 Miss. 20--State v. Speakes, 109 
So. 129, 144 Mlss. 125. 

Ohlo.—State v. Davls, 166 N.E. 298, 
119 Ohlo St. 696—State y. Le 
Blond, 140 N.K 491, 108 Ohlo St. 
41—State V. Ritchie, 119 N.E. 124, 
97 Ohlo St. 41—Underwood v. Ish- 
am, 22 N.E2d 468, 61 Ohlo App. 
129, appeal dismissed 20 N.E.2d 
719, 136 Ohlo St 320. 

Okl.—Sherldan Oli Co. v. Superior 
Court of Creek County, 82 P.2d 
832, 183 Okl. 372—Levlne v. Al- 
len, 221 P. 771, 96 Okl. 262—Bu- 
chanan v. State, 236 P. 908, 30 Okl. 
Cr. 362. 

Pa.—CommonweaJth ex rei. Marglot- 
tl V. Sutton, 193 A. 260, 327 Pa. 
337. 

S.C.—Glymph v. Smlth, 170 S.E. 913, 
170 S.G 486. 

Tenn.—State ex rei. v. Link, 111 S.W. 
2d 1024, 172 Tenn. 258—State ex 
rei. Ward v. Murrell, 90 S.W.2d 
945. 169 Tenn. 688. 

Tex.—^Tucker v. Tucker, Clv.App., 
265 S.W. 641, reversed on other 
srrounds Turner v. Tucker, 258 S.W. 
149, 118 Tex. 434—Cockrell v. 

State, 211 S.W. 939, 85 Tex.Cr. 
326. 

16 GJ. p 867 note 29, p 859 note 71, 
p 861 notes 92, 95—12 C.J. p 816 
note 93. 

Legislatlve power wlth respect to 
particular statutory courts see in- 
fta §§ 129-133. 

"Statutory oonrts” deflned 
a1i state courts created by legis¬ 
lature and not named or descrlbed by 
oonstltution are “leglslative” or 
“statutory courts."—Gorham v. Rob- 
inson, R.I., 186 832. 

7. Miss.—^Lindsley v. CoaJboma 
County, 11 So. 336, 69 Mlsa 815. 
15 GJ. p 861 note 96. 

a Fla.—State v. Sullivan, 116 So. 
255, 95 Fla. 191. 

Ohlo.—State v. Davis, 165 N.B. 298, 
119 Ohlo St. 696—^Underwood v. 
Isham, 22 N.E.2d 468, 61 Ohlo 
App. 129, appeal dismissed 20 NJE. 
2d 719, 135 Ohlo St 320. 


Tenn.—Spurgeon v. Worley, 90 S.W. 
2d 948. 169 Tenn. 697. 

9. Cal.—Ex parte Luna, 267 P. 76, 
201 Cal. 405. 

Fla.—State v. Sullivan', 116 So. 256, 
96 Fla. 191. 

La.—State ex rei. Saragusa v. Ott, 
81 So. 435, 144 La. 948. 

Mlch.—City of Detroit v. Dingeman, 
206 N.W. 582, 233 Mlch. 366. 

Minn.—State ex rei. Best v. Gibbons, 
278 N.W. 678, 202 Minn. 421. 
N.J.—^Eder v. Hudson County Circuit 
Court, 140 A. 883, 104 N.J.Law 
260—MacPhail v. Nassau. 184 A. 
633, 14 N.J.Misc. 292. 

N.T.—In re Grenier, 1 N.T.S.2d 236, 
165 Misc. 784. 

Okl.—Buchanan v. State, 236 P. 903. 
30 Okl.Cr. 362. 

S.C.—Bradford v. Richardson, 97 S.B. 
58. 111 S.C. 205. 

Tenn.—Spurgeon v. Worley, 90 S.W. 
2d 948, 169 Tenn. 697—^State ex 
rei. Ward v. Murrell. 90 S.W.2d 
946, 169 Tenn. 688—Gouge v. Mc- 
Inturff, 90 S.W.2d 763, 169 Tenn. 
678, modlfied on other grounds 92 
S.W.2d 198, 170 Tenn. 72. 

Tex.—^Ex parte Davis, 211 S.W. 456, 
85 Tex,Cr. 218. 

16 C.J. P 869 note 71, p 861 note 92. 
Uinltatlou on jurisdiction grantable 
Under a constitutlonal pro Vision 
authorizlng the legislature generally 
to create inferior courts with juris¬ 
diction not exceeding that of coun¬ 
ty courts. and specially authorizing 
the creatlon of a particular court, 
wlth such jurisdiction as may be 
necessary for the protection of delin¬ 
quent minors, etc., the general provi- 
slon does not enlarge the powers 
granted by the special provislon, and 
jurisdiction of the particular court 
must be llmited to that specified.— 
People V. Hopkins, 203 N.Y.S. 668, 
208 App.Div. 438, appeal dismissed 
147 N.E. 207. 289 N.Y. 689. 

10. Ind.—Klipsch v. Indiana Alco- 
hollc Beverage Commlssion, 21 N. 
E.2d 701. 

Mass.—In re Opinion of the Justices, 
171 N.E. 237, 271 Mass. 676—Com- 
monwealth v. Rowe, 153 N.E. 537, 
267 Mass. 172, 48 A.L.R. 762— 
Commonwealth v. Leach, 141 N.B. 
301, 246 Mass. 464. 

N.J.—State v. Knight, 116 A. 669, 
96 N.J.Law 461, 19 A.L.R. 733— 
MacPhail v. Nassau, 184 A. 638, 14 
N.J.Misc. 292—^In re Eellner's Es- 
tate, 166 A 685, 11 N.J.Misc. 201. 
N.Y.—People ex reL H. D. H. Realty 
Corporation v. Murphy, 186 N.Y.S. 
38, 194 App.Div. 530, reversing 184 
N.Y.S. 868, 113 Misc. 263, and af- 
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flnned ISO N.E. 932, 230 N.T. 664— 
People V. Hevem, 216 N.Y.S. 412, 
127 Misc. 141. 

Ohio.—State v. Le Blond, 140 N.B. 

491, 108 Ohio St 41. 

Okl.—Mcintosh v. Dill, 206 P. 917, 
86 Okl. 1, error dismissed 43 S.Ct 
12, 200 U.S. 694, 67 L.Ed. 467, and 
certiorari denied 43 S.Ct 12, 260 
U.S. 721. 67 L.Ed. 480. 

Tenn.—Moore v. Love, 107 S.W.2d 
982, 171 Tenn. 682. 

Wlthdxawal of inhereut attrlbutes 
When the legislature establishes a 
court pursuant to constitutlonal au- 
thority, so long as the court con¬ 
tinues as such, the legislature can- 
not take from it an essential attri¬ 
bute of judlcial tribunals. 

N.H.—^In re Opinion of the Justices, 
166 A 640, 86 N.H. 697. 

Ohio.—^In re Whallon. 26 Ohio Clr. 
Ct,N.S.. 167. 

Additloxial tezxltorlal jurisdiction 
Constitution authorizing conferring 
additional jurisdiction on statutory 
courts as to amount or subject mat- 
ter did not deny power of conferrlng 
additional territorial jurisdiction; 
hence, the territorial jurisdiction of 
justices of peace, notaries, and ex 
oflacio justices could be enlarged.— 
Collier v. Duffell, 141 S.E. 194, 165 
Ga. 421. 

11. Fla.—^Western Casualty & Sure- 
ty Co. V. Rotter, 191 So. 78. 

N.J.—^Bder v. Hudson County Circuit 
Court, 140 A 883, 104 N.J.Law 260. 
Jurisdiotlon carvad trom oonstltiu 
tlonal court 

Portlon of constitutlonal Jurisdic¬ 
tion of Circuit courts cannot be con- 
ferred upon inferior courts with 
statutory restrlctlons as to process 
which, in effect, deny jurisdiction to 
inferior courts in cases taken from 
Circuit court’s jurisdiction.—State 
ex rei. Vetter v, McCall, 145 So. 841, 
107 Fla. 664. 

12, Ohio.—State v. Davis. 166 N.B. 
292, 119 Ohlo St. 696. 

15 GJ. p 859 note 71. 

13. Tex.—Bray v. State. 276 S.W. 
244, 101 Tex.Cr. 346—Walker v. 
State. 267 S.W. 988, 98 Tex.Cr. 
663. 

16 GJ. p 857 note 31. 

14, Fla.—State ex rei. Landis v. 
Dickenson, 138 So. 376, 108 Fla. 
907. 

Mass.—^In re Opinion of the Justices, 
171 N.B. 287, 271 Mass. 676—Com¬ 
monwealth V. Leach, 141 N.B. 301, 
246 Mass. 464. 

Mo.—^Randol v. Kline's, Inc., 18 S. 
W.2d 600, 322 Mo. 746. 
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to transfer their jurisdiction to other courts,i5 al- 
though such transfer of jurisdiction has been held 
not to be required.^® The legislature may create a 
tribunal without clothing any court with appellate 
jurisdiction over its decisions.^^ general, the 
grant of power to create courts, whether general or 
specific, includes by necessary implication the grant 
of such authority as is essential to effectuate the 
purposes intended.^® 


§ 129. - Courts of Appellate Jurisdiction 

In the absence of constitutional authorization, appel¬ 
late Jurisdiction granted by the constitution cannot be 
altered by the legislature, but, to the extent permitted 
by the constitution, the legislature may controi the ju¬ 
risdiction of appellate courts. 

In the absence of constitutional authorization, ei- 
ther express or necessarily implied, appellate juris¬ 
diction granted by the constitution cannot be al¬ 
tered,limited,2® enlarged,*! or withdrawn or 


N,C.—Queen v. Board of Com*rs of 
Haywood County, 138 S.E. 310, 
193 N.C. 821. 

Ohlo.— -State V. Le Blond, 140 N.E. 

491, 108 Ohio St. 41. 

R.L—Gorham v. Robinson, 186 A. 
832. 

g,C.—Ansel v. Means, 172 S.B. 484, 
171 S.C. 432. 

16 CJ. p 867 note 30, p 861 notes 
99, 1. ‘ 

Popular Tote req.ulred 
Where constitution provlded that 
establishznent of county court should 
be submitted to county electors be- 
fore legislature could establish coun¬ 
ty court, legislature could not 
abolish existing county court without 
submlsslon to county electors.—^An- 
sel V. Means. 172 S.B. 434, 171. S.a 
432. 

1& Mass.—^In re Opinion of the Jus- 
tices, 171 N.E. 237, 271 Mass. 575 
—Commonwealth v. Leach, 141 N. 
E. 301, 246 Mass. 464. 

Mo.—^Randol v, Kline^s, Inc., 18 S.W. 

2d 500, 322 Mo. ^46. 

Tenn.—Spurgeon v. Worley, 90 S.W. 
2d 948, 169 Tenn. 697—Gouge v. 
Mclnturff, 90 S.W.2d 753, 169 Tenn. 
678, modifled on other grounds 92 
S.W.2d 198, 170 Tenn. 72. 

16 C.J. p 861 note 1. 

la. Ala.—Lee v. Elba Drug CJo., 68 
So. 58. 3 Ala.App. 570. 

17. Pa.—Rhoads v. Philadelphia, 2 
Phila, 149. 

18. Pia.—State v. Sullivan, 116 So. 
265, 96 Pia 191. 

Ohlo.—XInderwood v. Isham, 22 N.E. 
2d 468, 61 Ohlo App. 129, ap- 
peal dismlssed 20 N.E.2d 719, 136 
Ohlo St. 320. 

16 aj. p 859 note 72. 

19. Cal.—Lernen v. Bdmunson, 262 
P. 736, 202 Cal. 760. 

Pia—Brinson v. Tharin, 127 So. 313, 
99 Fla 696. 

Ohio.—State v. Smlth. 20 N.B.2d 718, 
186 Ohlo St 292—Ireland v. 
Oheney, 196 N.E. 267, 129 OMo St 
527—Karpanty v. Karpanty, 177 
N.B. 621, 39 Ohio App. 194. 

Statutes need not be examlned in 
order to determlne Jurisdiction of 
court whose jurisdiction is fully 
prescribed by the constitution.—City 
of ^nesvllle v. Wilson, l N.B.2d 638, 
61 Ohlo App. 438, afflrming Wilson v. 
21CJ.S.-13 


City of Zanesville, 199 N.E. 187, 130 
Ohio St 286. 

Beclasslfloatlon of causes 

Legislature has no authority to af- 
fect Jurisdiction of supreme court 
through reclassiflcatlon of the sub- 
Ject of causes of action over whlch 
the supreme court was.vested with 
Jurisdiction by. the constitution.— 
Junior V. Junior, Mo., 84 S.W.2d 909. 

20. Cal.—^Millsap v. Alderson, 219 P. 

469, 63 Cal.App, 618. 

Colo.—^In re Brown’s Bstate, 176 P. 
477, 65 Colo. 341. 

Pia—Brinson v. Tharin, 127 So. 313, 
99 Pia 696. 

Me.—Mallman v. Record Poundry & 
Machlne Co., 106 A. 606, 118 Ma 
172. 

Mich.—^In re Branfs Estate, 256 N. 

W. 865. 269 Mich. 201. 

Mo.—State ex rei. Orscheln Bros. 
Truck Lines v. Public Service Com- 
mlsslon, 92 S.W.2d 882, 338 Mo. 
672, transferred State ex rei. 
Orscheln Bros. Truck Lines v. 
Public Service Commission of MIs- 
souri, App., 98 S.W.2d 126, per- 
emptory mandamus granted State 
ex reL Orscheln Bros. Truck Lines 
V. Shain, Sup., 106 S.W.2d 901— 
State ex rei. Trimble, 10 S.W.2d 
519, 321 Mo. 230. 

Ohlo.—State v. Smith, 2i0 N.B.2d 718, 
135 Ohio St. 292—Hoffman v. 
Enollman, 20 N.E.2d 221, 135 Ohlo 
, St 170—Eastman v. State, 1 N. 
E.2d 140, 181 Ohio St 1, appeal 
dismlssed 57 S.Ct 21, 299 U.S. 506, 
81 L.Ed. 374—^Wemer v. Rowley, 
193 N.E. 623, 129 Ohlo St 16— 
American Casualty Co. v. Howell, 
180 N.E. 544, 126 Ohlo St 62— 
State v. Common Pleas Court of 
Meigs County, 179 N.E. 416, 124 
Ohio^ St, 493—Commonwealth Oil 
Co. V. Turk, 160 N.B. 856, 118 Ohio 
St 273—State v. WaXlace, 140 N. 
B. 306, 107 Ohio St 567—Tinker v. 
Sauer. 136 K.E. 854, 105 Ohlo St 
135—Complete Bldg. Show Co. v. 
Alhertson, 121 N.E. 817, 99 Ohlo 
St. 11—Haas v. Mutual Life Ins. 
Co. of New York, 116 N.E. 1020, 
95 Ohio St 137—Karpanty v. Kar¬ 
panty, 177 N.E. 521, 39 Ohio App. 
194. 

Wash.—^North Bend Stage Line v. 
Department of Pub^c Works, 16 
P.2d 206, 170 Wash. 217. 

15 C.J. p 862 note 17. 
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Anthorizing summary prooeeding 
A statute authorizlng summary 
prooeeding to collect, taxes so as to 
expedite collection of taxes is not 
unconstitutional as llmltlng Jurisdic¬ 
tion of appellate courts, notwith- 
standing no provlsion is made for a 
devolutlve appeal-—State v. Standard 
OH Co. of Louisiana, 178 So. 601, 188 
La. 978. 

Certiorari 

The legislature cannot curtail or 
impair the power of a constitutional 
appellate court to review proceedings 
of inferior tribunals on certiorari. 
Pia-—Great American Ins. Co. of 
New York v. Peters, 141 So. 322, 
106 Pia. 380—^Palmer v. Johnson, 
121 So. 466, 97 Pia. 479. 

Ga.—^Empire Inv. Co. v. Hutchings, 
144 S.E. 209, 166 Ga. 749. 

21. Ark.—State v. Jones, 22 Ark. 
331. 

Cal.—^Mlllsap v. Alderson, 219 P. 469, 
68 Cal.App. 518. 

Colo.—In re Brown's Estate, 176 P. 
477, 65 Colo. 341. 

Fla.—In re Florida Conference Ass'n 
of Seventh Day Adventlsts, 176 So. 
716, 128 Fla. 677—MedUn-Pea- 

cock Buick Co. v. Broward, 135 So. 
166, 101 Fla. 600—Brinson v. 

Tharin, 127 So. 813, 99 Fla. 696— 
Atlantic Coast Line R. Co. v. 
Florida Fine Pruit Co., 112 So. 66, 
93 Fla. 161, affirmed 118 So. 384, 98 
Fla. 161, 171—^American Ry. Ex¬ 
press Co. V. Weatherford, 98 So. 
820, 86 Fla. 626. 

Mo.—State ex rei. Orscheln Bros. 
Truck Lines v. Public Service Com¬ 
mission, 92 S.W.2d 882, 338 Mo. 572, 
transferred State ex rei. Orscheln 
Bros. Truck Lines v. Public Service 
Commission of Mlssouri, App., 98 
S.W.2d 126, peremptory mandamus 
granted State ex rei. Orscheln Bros. 
Truck Lines v. Shain, Sup., 106 S. 
W.2d 901—State ex rei. Gehrs v. 
Public Service Commission of Mis- 
sourl, 90 S.W.2d 394, transferred, 
App., 100 S.W,2d 636. 

Ohio.—State v. Smlth, 20 N.B.2d 718, 
136 Ohio St. 292—Hoffman v 
Knollxnan, 20 N.E.2d 221, 135 Ohlo 
St 170—Wemer v. Rowley, 193 N. 
B. 623. 129 Ohio St. 16—Warner v. 
Mutual Bldg. & Inv. Co., 190 N.E. 
143, 128 Ohio St 37—State v. 
Common Pleas Court of Meigs 
County, 179 N.E. 415, 124 Ohio St 
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ahridged^^ by the legislature. Accordingly, where 
under the constitution a court’s jurisdiction is ex- 
clusively appellate, the legpslature cannot confer on 
it original jurisdiction,23 or jurisdiction to review 
directly decisions of state boards or commissions,24 


21 C.J.S. 

or, generally, jurisdiction not properly belonging to 
a court of appeals;25 nor can it so alter or restrict 
the jurisdiction of an appellate court as to change 
its character as such.26 Further the legislature can¬ 
not confer upon a court appellate jurisdiction with- 


493—Commonwealth 011 Co. v. 
Turk, 160 N.B. 856, 118 Ohio St 
273—In re Hawke, 140 N.E. 583, 
107 Ohio St 341—State v. Wallace. 
140 N.E. 305, 107 Ohio St 557— 
Tinker v. Sauer. 136 N.E. 854, 106 
Ohio St 136—Complete Bldgr- Show 
Co. V. Albertson, 121 N.E. 817, 99 
Ohio St 11—Daily v. Dowty, 3 N. 
E.3d 430, 52 Ohio App. 84—Whlt- 
ing V. 'Bertram, 199 N.E. 367, 61 
Ohio App. 40—^Levenson v. Wolf- 
son, 182 N.E. 111, 42 Ohio App. 
318—^In re Straxnan's Estate, 17 
Ohio App. 108. 

Tenn.—In re Cumberland Power Co., 
249 SJW. 818, 147 Tenn. 604. 

Wash.—^North Bend Stage Line v. 

Department of Public Works, 16 P. 

. 2d 206. 170 Wash. 217. 

Blgiit of appeal to court of appeals 
cannot be eniarged, although it may 
be restricted.—Charles W. Sommer 
& Bro. V. Albert Lorsch Sc Co., 172 
N.E. 271, 264 N.T. 146, denying ap¬ 
peal 241 N.T.S. 772. 228 App.Dlv. 
810. 

Beaiing "da novo” 

An act providing for an "appeal” 
from the determination of an ad¬ 
ministrative board to a constitutioual 
coutt where the matter will be heard 
^*de novo” is not invalid as extending 
the appellate Jurisdiction of the 
court as flxed in the constitution 
slnce on hearing "de novo" court 
hears matter as court of original and 
not appellate Jurisdiction,—Colller & 
Wallis V. Astor, 70 P.2d 171, 9 CaL2d 
202 . 

Venltorial Juxisdiction 

The legislature cannot, wlthout 
changing its territorial Jurisdiction, 
glve an appellate court Jurisdiction 
of a cause arislng outside of such 
Jurisdiction.—State v. Nixon, 134 S. 
W. 638, 232 Mo. 496. followed in 
State V. Nolte, 134 S.W. 642, 233 Mo. 
461—State v. Nlxon, 133 S.W, 386, 
232 Mo. 98, followed in State v. Nix- 
on. Mo., 133 S.W. 340. 

Juxisdlctloii cannot be eniarged by 

(1) Designatlng additional courts 
from which apiiellate court may en- 
tertain wrlts of error.—^Boswell v. 
Roberts, 122 S.E. 216, 157 Ga. 685, 
answer to certified questiona con- 
formed to 122 S.E. 661, 32 Ga.App. 
85—In m an Grocery Co. v. Williams, 
118 S.E. 718, 155 Ga. 900—Taylor v. 
Stovall, 118 S.E. 715, 155 Ga. 894. 

(2) Permltting retrial of facta by 
appellate court through correction of 
a flnding.—^Dexter Tam Co. v. Ameri¬ 
can Eabrics Co., 129 A. 627, 102 Conu. 
629. 


92. CaL—^McClmtock v. Abel, App., 
68 P.2d 273. 

Fla.—^In re Florida Conference Ass’n 
of Seventh Day Ad ventis ts, 176 
So. 715, 128 Fla. 677. 

Mo.—Vall V. Dinning, 44 Mo. 210. 
Ohio.—Karpanty t. Karpanty, 177 N. 

B. 621, 39 Ohio App. 194. 

Tenn.—^In re Cumberland Power Co., 
249 S.W. 818, 147 Tenn. 604. 

Wash.—^North Bend Stage Line v. 
Department of Public Works, 16 
P.2d 206. 170 Wash. 217. 

16 C.J. p 862 note 16. 

Statutes heldL valid 

(1) A statute forbiddlng the Cir¬ 
cuit court to try one convlcted of a 
misdemeanor in the municipal court, 
where a change of venue had been 
improperly denied there, is not in¬ 
valid as Interfering with the super- 
intending control and appellate Ju¬ 
risdiction of the Circuit court, since 
an appellate court never has Juris-* 
diction greater than that of the 
court appealed from.—Green v. State, 
243 S.W. 960, 155 Ark. 46. 

(2) Other statutes. 

Cal.—^People v. Jackson, 212 P. 4, 
190 Cal. 257. 

Fla.—State ex reL Rlchardson v. Fer- 
rell, 177 So. 181. 

legislature cannot ahrldge power to 

(1) Determine charges to remove 
lower court judge.—Schieffelin v. 
Goldsmlth, 237 N.T.S, 248, 227 App. 
Dlv. 246, reversed on other grounds 
170 N.E. 905, 263 N.T. 243, 68 A.L. 
R. 1376, 

(2) Review Questlons of Jurisdic¬ 
tion.—City of Elkhart v. Minser, Ind., 

5 N.E.2d 601. 

(8) Review proceedlngs of in¬ 
ferior tribunals by cerliorarL 
Ga,—Asplronal Laboratories v. Mal- 
linckrodt Chemical Works, 179 S.B. 
709, 180 Ga. 644. 

Pa.—Appeal of Geary, 176 A. 644, 316 
Pa. 842. 

(4) Exerclse "supervlsory control” 
over inferior courts by Circuit court. 
—State V. Superior Court of Dane 
County, 176 N.W. 927, 170 Wls. 
885. 

Appellate Jurisdiction oannot be 
abrldged by 

(1) Creatlon of new remedy if the 
rlght Involved is essentially one 
within the court's Jurisdiction.—^In 
re Sutter-Butte By-Pass Assessment 
No. 6 of Sacramento & San Joaquin 
Drainage Dist., 213 P, 974, 190 CaL 
682. 

(2) ConfeiTlng on supreme court 
Jurisdiction directly to review deci¬ 
sions of the trial court without re- 
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view by intermediate court 
N.M.—State v. Bychaner, 73 P.2d 
805, 41 N.M. 677, followed in 73 p 
2d 809, 41 N.M. 683. 

Ohio.—^Eastman v. State, 1 N.B.2d 
140, 131 Ohio St. 1, appeal dia- 
mlssed 67 S.Ct 21, 299 U.S. 605, 
81 L.Ed. 874. 

(3) ConfeiTlng legislative power 
upon appellate court.—*^tna Ins. Co.. 
V. Commonwealth ex rei. State Cor¬ 
poration Commission, 169 S.E. 869, 
160 Va. 698. 

23^ Fla.—State ex rei. Pulton v. 

Ives, 167 So. 394, 123 Fla, 401. 
Mo.—^Vail v. Dinning, 44 Mo. 210. 
Ohio.—State v. Common Pleas Court 
of Melgs County, 179 N.B. 416, 124 
Ohio St. 493. 

Xnharent original Jurisdiction 
Statute relating to dutles of an 
appellate court In dealing with pro- 
fessional conduct of attomeys held 
not invalid as in contravention of 
conatitutlonal provision conferring 
on such court appellate Jurisdiction 
only, since the Jurisdiction of the 
court as to such matter is Inher- 
ent .—In re Sparks, 101 S.W.2d 194, 
267 Ky. 93. 

Authorlziag, rendltlon of advisoxy 
opinlons by Justlces of appellate 
court is equlvalent to grant of orlg- 
inaJ Jurisdiction to such court—In 
re Constltutlonality of House BUl 
No. 222, 90 S.W.2d 692, 262 Ky. 437, 
103 A.L.R. 1085. 

24. Ky.—^Hoblltzel v. Jenkins, 268 
S.W. 764, 204 Ky. 122. 

S.D.—Wlnner Milllng Co. v. Chicago 
& N. W. Ry. Co., 181 N.W. 196, 48 
S.D. 674. 

Tenn.—^In re Cumberland Power Co., 
249 S.W. 818, 147 Tenn. 604. 

25. Miss.—^Robertson v. Southern 
Bitulithic Co., 92 So. 680, 129 Mlsa 
453. 

Hxtent of ‘1?roper Juiisdlction” 

Under a constitutional provision 
that the jurisdiction of a particular 
court shall be such as properly be- 
longs to a court of appeals, the only 
Jurisdiction which the legislature can 
confer upon it is to review and re¬ 
vise the Judicia! actlon of an In¬ 
ferior tribunal, and such IncldentaJ 
Jurisdiction of a quasi-origlnal char¬ 
acter as is necessary to preserve its 
dlgnity and decorum, and to glve 
full and complete operatlon to its ap¬ 
pellate powers.—Robertson v. South¬ 
ern Bitulithic Co., 92 So. 580, 129 
Miss. 463. 

26. lowa.—Wine v. Jones, 168 N.W. 
318, 183 lowa 1166, modifying opio- 
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held by the constitution.*^ Nevertheless, mere reg- 
ttlation of the exercise of constitutionally vested ap¬ 
pellate jurisdiction does not ordinarily come within 
such prohibitions.28 

On the other hand, to the extent that the consti- 
tution permits, or does not prohibit, the legislature 
may create courts of appellate jurisdictiones or may 
control the jurisdiction of established appellate 
courts it may change such jurisdiction,81 or reg- 
ulate,8e limit,^® or enlarge^^ it, provided the en- 
largement is harmonious with the court’s inherent 
characteristics.86 Accordingly, statutes have been 
upheld prescribing the mode of taking appeals,®® 
limiting the right of appeal to cases involving a 
stated amount,87 Hmiting the right to certiorariss or^ 


§ 129 : 

the powers of an appellate court to a review df 
questions of law,8S making the decision of another 
court final,4S or diminishing the field in which the 
decision of an intermediate appellate court is final.'*^ 
So too it has been held within the power of the leg- 
islature to grant an appellate court authority to re¬ 
view the evidence in equity cases, or in other cas¬ 
es not involving the right to trial by jury,^8 and 
even in criminal cases to confer upon it the 
right to hear appeals in special cases oj- to re¬ 
view its own decrees;^® or to confer concurrent 
appellate jurisdiction on other courts.Under ap- 
propriate constitutional provisions, the legislature 
may confer upon appellate courts original jurisdic¬ 
tion with respect to certain matters.^® Where the 


Ion on rehearlnff 162 N.W. 196, 183 
lowa 1166. 

Bturdensoxna original Jurisdiction. 

The primary purpoae of the con- 
stitution being to create an appellate 
court as a court of flnal resort, the 
legislature could not so hurden It 
with original Jurisdiction as to de- 
stroy its primary function as an 
appellate court—B1 Reno Wholesale 
Grocery Co. v. Taylor, 209 P. 749, 87 
Okl. 140. 

37. Cal.—^McClintock v. Ahel, 68 P. 

2d 273, 21 CaJ.App.2d 11. 

28. Ohio.—American Casualty Co. v. 
Howell, 180 N.B. 544, 126 Ohio St 
62—Commonwealth Oil Co. v. Turk, 
160 N.B. 866, 118 Ohio St 273— 
Tlnker v. Sauer, 136 N.B. 864, 105 
Ohio St 136—^Daily v. Dowty, 8 N. 
E.2d 430, 62 Ohio App. 84. 

39. Fla.—Western Casualty & Sure- 
ty Co. V. Rotter, 191 So. 78. 

30. 111.—Brown v. Kienstra, 169 N. 
B. 736, 337 111. 641—McGinnis v. 
McGinnis, 124 N.B. 562, 289 IU. 
608, dismissing error 211 llLApp. 
240. 

15 C.J. p 862 note 20. 

31. Tex—San Antonio & A. P. Ry. 
Co. V. Blair, 196 S.W. 602, 1163, 
108 Tex 434, denying error, Civ. 
App., 184 S.W. 666—Kubish v. 
State, 84 S.W.2d 480, 128 TexCr. 
666 . 

Wls.—State v. Superior Court of 
Dane County, 176 N.W. 927. 170 
Wis. 385. 

15 C.J. p 862 note 25. 

32. Ark.—State v. Jones, 22 Ark, 
831. 

N.M.—First Nat. Bank v. Dunbar, 268 
P. 817, 32 N.M. 419. 

Tex—De Silva v. State, 267 S.W. 271, 
98 TexCr. 499. 

33. Ark.—State v. Jones, 22 Ark. 
331. 

La.—Perez. V. Cognevich, 100 So. 444, 
156 La. 331. 

N.M.—First Nat. Bank v. Dunbar, 
268 P. 817, 82 N.M. 419. 


Tex—Farmers State Bank of New 
Boston V. Bowie County, 96 S.W. 
2d 1304, 127 Tex 641—Seale v. 
McCallum, 287 S.W. 46, 116 Tex 
662—San Antonio & A P. Ry. Co. 

V. Blair, 196 S.W. 502, 1153, 108 
Tex 434, denying error, Civ.App., 
184 S.W. 666—Parker v. Shields, 
Civ.App., 296 S.W. 329—Texas 
Farm Bureau Cotton Ass’n v. 
Lennox, Civ.App., 296 S.W. 825— 
Kubish V. State. 84 S.W.2d 480, 128 
TexCr. 666—^De Silva v. State, 267 
SW. 271, 98 TexCr. 499. 

Blght of appeal to particular court, 

as conferred by constitution, may be 
restricted but not enlarged.—Charles 
W. Sommer & Bro. v. Albert Lorsch 
& Co., 172 N.B. 271, 264 N.Y. 146, 
denying appeal 241 N.T.S. 772, 228 
App.Div. 810. 

34. La.—^Perez v. Cognevich, 100 So. 
444, 156 La. 331. 

Tex.—Love v. Wilcox 28 S.W.2d 516, 
119 Tex 266, 70 AL.R. 1484—San 
Antonio & A P. Ry. Co. v. Blair, 
196 S.W. 602, 1153, 108 Tex 434, 
denying wrlt of error, Civ.App., 184 
S.W. 666—Kubish v. State, 84 S.W. 
2d 480, 128 TexCr. 666. 

05. N.J.—State v. Knight, 116 A 
669, 96 N.J.Law 461, 19 AL.R. 738 
—Harris v. Vanderveer, 21 N.J.Eqi. 
424. 

33. Cal.—Haight v. Gay, 8 Cal. 

297, 68 Am.D. 323. 

Selegratloii to ooxizt 

The legislature has power to give 
to the courts of civil appeals the au¬ 
thority of determining when an ap¬ 
peal from their Judgments shall lie. 
—San Antonio & A P. Ry. Co., v. 
Blair. 196 S.W. 502, 1163, 108 Tex 
434, denying writ of error, Civ.App., 
184 S.W. 666. 

37. Minn.—Tiemey v. Dodge, 9 
Mmn. 166. 

16 C.J. p 862 note 21. 

38. W.Va.— Wilson v. West Virginia 
Cent., etc., R. Co., 18 S.E. 577, 88 

W. Va. 212. 

16 C.J. P 862 note 22, 
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39. 111.—Chicago, etc., R. Co. v. 
Pisher, 31 N.B. 406, 141 111. 614. 

Tenn.—^McElwee v. McBlwee, 37 S. 
W. 660, 97 Tenn. 649. 

40. Ala.—^Troxell v. Moody, 76 So. 
961, 200 Ala. 203. 

111.—Brown v. Kienstra, 169 N.B. 736, 
287 111. 641. 

Tex—Seale v. McCallum, 287 S.W, 
46, 116 Tex 662. 

15 C.J. P 862 note 31—12 C.J. p 817 
note 9 [b]. 

41. Tex—Jones v. Jones, 1 Tex A. 
Civ.Cas. § 200. 

43. N.T.—Bonnette v. Molly, 102 N. 
B. 569, 209 N.Y. 167. 

43. Ark.—Pt. Smith Light & Trac- 
tion Co. V. Bourland, 264 S.W. 481, 
160 Ark. 1, affirmed 46 S.Ct. 249, 
267 U.S. 330, 67 L.Bd. 631, rehear- 
ing denied and opinion amended 46 
S.Ct. 61, 268 U.S. 676, 69 L.Ed. 631.’ 

44. N.J.—State v. Knight, 116 A 
669, 96 N.J.Law 461, 19 AL.R. 
733. 

45. Md.—State .v. Northern Cent. R. 
Co.. 18 Md. 193. 

. 48 . Ohio.—Longworth v. Sturges, 4‘. 
Ohio St. 690. 

47. 111.—^Bums V. Henderson, 20 IlL 
264. 

4& S.D,—^Warren v. Brown, 234 N. 
W. 38, 67 S.I). 528. 

Tex.—Love v. Wilcox 28 S.W.2d 616, 
119 Tex 266, 70 AL.R. 1484. 
SCatten affectlng soverelgn xights 

(1) In matters of general public 
interest, which dlrectly affect the 
sovereign rights and powers of the 
state, the legislature has power, to 
confer original Jurisdiction upon the 
supreme court.—In re State Treasury 
Note Indebtedness, Okl., 90 P.2d 19— 
B1 Reno Wholesale Grocery Co. v. 
Taylor, 209 P. 749, 87 Okl. 140. 

(2) So the legislature may confer 
upon a court, whose Jurisdiction is 
otherwlse exclusively appellate, orig¬ 
inal Jurisdiction over sults against 
the state, where the constitution em- 
powers the legislature to direct in 
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§ 129 

legislature has full power to fix thc jurisdiction o£ 
a court designated in the constitution it may confer 
npon it authority to entertain appeals from admin¬ 
istrative boards exercising some judiciai func- 
tions.*^® 

The constitutionally established rank or position 
of an appellate court in the hierarchy of a judiciai 
System cannot be disturbed by the legislature. ^0 
Thus a court which is placed by the constitution at 
the head of the judiciai system of a state, there 
being no appeal from its judgments to any other 
state tribunal, cannot be deprived of its rank as the 
highest and ultimate judiciai power of the state, 
as by a transfer of its jurisdiction to another court 
created by the legislature in any manner so as to 
make its decisions and opinions final.^^ Xhis rule, 
however, does not prevent the legislature from con- 
ferring upon intermediate appellate courts juris¬ 
diction over appeals which otherwise would lie to 
the higher court, provided such intermediate courts 
are subordinate to the higher court, and their de¬ 
cisions subject to review by itj^s and the legisla¬ 
ture can confer such jurisdiction upon courts new- 
ly created by it.®^ Furthermore, to the extent that 
the constitution permits and the appellate jurisdic¬ 
tion of the supreme court or other superior court of 
the state is not exclusive, the legislature may invest 
inferior appellate courts with final jurisdiction as to 


limited classes of cases.®^ 

The rule that the power of the legislature to en- 
act laws respecting the existence or jurisdiction of 
courts may be exercised only in conformity with 
constitutional provisions, supra *§ 127, applies with 
equal force to appellate courts and their jurisdic¬ 
tion.®® The validity of statutes dealing with the 
jurisdiction of appellate courts is generally deter- 
mined by the nature of the court, the character of 
the jurisdiction involved, and the effect of the stat¬ 
utes upon the constitutional powers of other courts, 
in the light of constitutional and statutory intent®^ 
The jurisdiction of an appellate court cannot be tak- 
en away except by express terms®® or irresistible 
implication.®® 

§ 130. - County and Probate Courts 

Legislative power with respect to county and probate 
courts depends on constitutional provisions and may 
be exercised only in conformity therewith. 

The power of the legislature with respect to coun¬ 
ty and probate courts may, in accordance with the 
general principle stated supra in § 127, be exercised 
only in conformity with constitutional provisions.®® 
Subject to these limitations, the legislature may, to 
the extent that it is permitted so to do by the con¬ 
stitution, confer jurisdiction on constitutional coun- 


' what courts such suits may be 
brought—^Mullen v. Dwight, 17S N. 
W. 646, 42 S.D. 171. 

49. Ohlo.—Stanton v. State Tax 
Commlssion, 151 N.E. 760, 114 Ohlo 
St. 658. 

sa N.G.—Jones v. Standard Oil Co. 
of New Jersey. 162 S.B. 741, 202 
N.C 328. 

Superior oonrt 

General assembly cannot establlsh 
another court of jurisdiction euual 
to that of superior court on plan dif¬ 
ferent from that provided by consti¬ 
tution.—Jones V. Standard Oil Co. of 
New Jersey, 162 S.a 741, 202 N.C. 
328. 

51. Ind.—In re Petltion to Transfer 
Appeals. 174 N.B. 812, 202 Ind. 865. 
15 C.J. p 859 note 64, p 862 note 14 
[a]. 

62. N.J.—^In re Roeblinff*s Estate, 
108 A. 369. 91 N.J.Eq. 72, dis- 
misalng appeal 104 A. 296, 89 N.J. 
Eq. 163. 

15 C.J. p 869 note 64—12 C.J. p 818 
note 14. 

53. N.J.—^Inhabitants of City of 
Plainfield v. 0'Drlscoll, 184 A. 799, 
14 N.J.Misc. 343. 

15 C.J. p 859 note 64—12 CJ. p 818 
note 15. 


The Juxlsdlctioai glven. to a Justlce 
of the supreme court to enforce 
rigrhts under a clvil Service act was 
not invalid, where such grrant in no 
way Interfered with the rlgrht of the 
supreme court to review the entlre 
case by certiorari, but simply added 
an additional step in the progrress 
of the proceedlngr toward the su¬ 
preme court—Bdwards v. Petry, 101 
A. 196, 90 N.J.Law 670. 

54- Ind.—Pittsburgrh, C., C. & St L. 
R. Co. V. HofiCman, 162 N.E. 403, 
200 Ind. 178, denyingr petition and 
error Pittsburgr, C., C. & S. L. R. 
Co. v. Hoffman, 166 N.E. 622. 87 
Ind.App. 619. 

15 C.J. p 859 note 64. 

55. Ind.—Bobruk v. State, 181 N.E. 
157, 203 Ind. 516, dismissing: petl¬ 
tion 167 N.E. 648, 90 Ind.App. 97— 
Bobruk V. State, 181 N.B. 157, 203 
Ind. 516, dismissinsr petition 168 
N.B. 192, 90 Ind.App. 603, followed 
Georgades v. State, 168 N.B. 194, 
90 Ind.App. 713—^Mlskovich v. 
State, 181 N.B. 167, dismissing pe¬ 
tition 168 N.B. ,716, 90 Ind.App. 
677—^In re Petition to Transfer Ap¬ 
peals, 174 N.E. 312, 202 Ind. 366. 
N.C.—Jones v. Standard Oil Co. of 
New Jersey, 162 S.B. 741, 202 N. 
C. 328. 

16 C.J. p 859 note 64—12 C.J. p 818 
note 16. 
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56- N.C.—State v. Wilmington, etc., 
R. Co., 29 S.E. 334, 122 N.C. 877— 
State V, Ray, 29 S.B. 61, 122 N.C. 
1097. 

15 C.J. p 860 note 86. 

57. Colo.—^People v. Scott, 120 P. 

126, 52 Colo. 59. 

15 C.J. p 862 note 15. 

68L N.J.—State v. Falklnburge, 15 
N.J.Law 320. 

15 C.J. p 863 note 88. 

69. Pa.—Overseers of Poor v. Smith, 
2 Serg. & R. 363. 

60- Mo.—^Barrett v. May, 236 S.W. 
124, 290 Mo. 302. 

Or.—Jacobson v. Holt, 255 P. 901, 121 
Or. 462. 

16 C.J. p 860 note 75. 

Snoh legislatlon subject to requlxe- 
meiLt 

(1) That courts of the same grade 
or rank be uniform. 

Ky.—^Beauchamp v. Silk, 120 S.W.2(1 
766, 275 Ky. 91—Lynn v. Bullock, 
226 S.W. 733, 189 Ky. 604. 

Pa.—Commonwealth ex rei. Margiot- 
tl v. Sutton, 193 A. 260, 327 Pft* 
337. 

(2) That statutes embrace but one 
subject—^Pitts v. Berry, 76 So. 630, 
16 Ala.App. 82. 
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ty courts®^ as to any matters that it sees in- 
cluding concurrent jurisdiction with another consti- 
tutional court.®® Likewise, to the extent that it is 
authorized to do so, the legislature may diminish 
or change the jurisdiction of county courts.®^ Qn 
the other hand, except in so far as the constitution 
permits, the legislature cannot trench upon, lessen, 
limit, or withdraw the constitutionally cenferred ju¬ 
risdiction of a county court,®® although it may reg¬ 
ulate the exercise thereof.®® It cannot create an¬ 
other court and give it any of the exclusive juris¬ 
diction of such county court,®7 or give an inferior 
court jurisdiction greater than that of the county 


Within constitutional limitations, the legislature 
may create county courts®® and confer jurisdiction 
upon themL*^® It may limit or change their juris¬ 
diction when proper provision is made for pending 
causes,7i or may abolish such courts entirely.72 
While, in the absence of constitutional sanction, 
county courts cannot be created with a jurisdiction 
coextensive within the county with that of a con¬ 
stitutional Circuit court,a court may be estab- 
lished with exclusive jurisdiction in specified mat¬ 
ters, and as to such matters it will supersede an¬ 
other court, where it is evident that it was intended 
that there should not be concurrent jurisdiction be- 
tween the two courts in the same county.*^® So 


court.®® 

31 . 111 .—people ex rei. Rusch v. 
LsLdwigTt 7 N.Ei.2d 818, 866 111* 

574. 

Olilo.—State V. Le Blond, 140 N.B. 

491, 108 Ohlo St 41. 

^ex.—Heyn v. Massachusetts Bond- 
ing & Insurance Co., Civ.App., 110 
S.W.2d 261. 

62 . 111.—^Bowers v. Glos, 179 N.B. 
80, 346 IlL 623—People v. White, 
166 N.B. 100, 334 111. 466, 64 A.L..R. 
1006. 

63. 111.—State V. Alello, 147 N.B. 
916, 817 IlL 169. 

Xn Texas 

(1) Legrlslature has power to grive 
county court Jurisdiction of civil 
cases concurrent with justice of the 
peace courts of county.—Commerclal 
Inv. Trust v. Smart 69 S.W.2d 86, 
123 Tex. 180—Campsey v. Brumley, 
Com.App., 65 S.W.2d 810—Stavely v. 
Stavely, Civ.App., 94 S.W.2d 546, er¬ 
ror dismissed. 

(2) However, it has been held that 
It has no power to confer upon the 
county court concurrent Jurisdiction 
with the district court, except where 
it does so in the process of '‘conform- 
ing*’ the Jurisdiction of constitutional 
courts to that of a newly created 
Btatutory court.—^Whittenberg v. 
Craven, Tex.Com.App., 258 S.W. 162, 
reversing Ex parte Grimes, Civ.App., 
216 S.W. 261. 

B4. Or.—Jacobson v. Holt, 266 P. 
901, 121 Or. 462. 

Tenn.—State v. Knox County, 64 S.W. 

2d 973, 166 Tenn. 319. 

Tex.—Brand v. Hood, Civ.App., 86 
S.W.2d 347, error dismissed. 

16 C.J. p 863 note 44. 

6B. Cal-—Sacramento & San Joaquin 
Drainage Dist. v. Superior Court 
in and for Colusa County, 288 P. 
687, 196 Cal. 414. 

m.—«urzawski v. Kurzawskl, 6 N.B. 

2d 697, 288 Ill.App. 118. 

®^ Cal.—Sacramento & San Joaquin 
Brainage Dist. v. Superior Court 
In and for Colusa County, 238 P. 
687, 196 Cal. 414. 
laOiLd in two oonntles 
A statute giving exclusive Jurisdic¬ 


tion to superior court of county con- 
tainlng largest area of land included 
within drainage district to determino 
vahdity of assessment or bond issue, 
held not vlolative of the constitu¬ 
tional provision requiring ali actions 
affecting real estate to be brought in 
county in which land is situated and 
not invalid as trenching on constitu¬ 
tional Jurisdiction of superior courts. 
—Sacramento & San Joaquin Drain¬ 
age Dist. V. Superior Court in and 
for Colusa County, supra. 

67. Tex.—State v. Gillette’s Estate, 
Com.App., 10 S.W.2d 984, reversing 
Gillette*s Estate v. State, Civ.App., 
286 S.W. 261. 

68- N.T.—^Buoneto v. Buoneto, 16 N. 
B.2d 284, 278 N.T. 284, reversing 
4 N.T.S.2d 196, 264 App.Div. 75, 
688 . 

Oreater tarzltozial Jnrlsdlotlon pexw 
mltted 

The prohibition against granting a 
local court Jurisdiction greater than 
that of the county court refers to 
Jurisdiction of the subject matter 
and not to territoria! Jurisdiction; it 
intends that inferior courts shall not 
have greater powers, importance, and 
dlgnity than county courts.—^Buoneto 
V. Buoneto, supra. 

69. Ala.—Johnson v. State, 113 So. 
480, 22 Ala.App. 160—^Hails v. 

State, 76 So. 724, 16 Ala.App. 132. 
N.C.—State v. Boyd, 96 S.B. 161, 
176 N.C. 791. 

Ohio.—State v. Ritchle, 119 N.B. 124, 
97 Ohio St. 41. 

Okl.—^Herndon v. Anderson, 26 P.2d 
326, 166 Okl. 104—Williams v. 

State, 199 P. 400, 19 Okl.Cr. 307. 

DelegatloxL of aatliozlty 

(1) Statutory provision authorizing 
county commissioners to establish 
general county court by resolutlon 
held not vold as an unauthorized 
delegation of legislative power, since 
the commissioners were not author¬ 
ized to grant Judicial powers, but 
simply to flnd certain facts.—^Meador 
V. Thomas, 170 S.E. 110, 206 N.C. 


(2) Under a statute creating conn- 
ty courts but providing that the gov- 
ernor shall determine and declare by 
proclamation the counties in which 
they shall exist, the govemor’s 
proclamation does not bring any 
such court into existence until the 
date stated in the statute, and un¬ 
til a Judge of such court is nominated 
or elected, governor*s proclamation 
regardlng county court is subject to 
contest regarding facts therein de- 
clared.—Hili v. State, 128 So. 878, 
167 Miss. 648. 

(3) Under a statute so providing, 
a City court for a county may be 
established upon the recommendation 
of the grand Jury.—Rogers v. Citl- 
zens' Bank of Douglas, 101 S.B. 674, 
149 Ga. 668. 

<4) General statute authorizing es- 
tablishment of city court for county 
held not repealed by subsequent stat- 
utes creating such courts, where 
such subsequent statutos were re¬ 
pealed.—Rogers v, Citizens' Bank of 
Douglas, supra. 

Creation, of court for part of couiu 
ty held valid.—Glymph v. Smith, 170 
S.B. 913, 170 S.C. 486. 

70. Ala,—Halls v. State, 76 So. 724, 
16 Ala. App. 132. 

71- Ind.—Citizens' St. R. Co. v. 
Haugh, 41 N.B. 633, 142 Ind. 254. 

72. N.C.—Queen v. Board of Com'rs 
of Haywood County, 188 S.E. 310, 
193 N.C. 821. 

Fendlxig appeal as to valldlty of 
creating act 

The legislature had the rlght to 
abolish a county court, by enactment 
of statute withdrawing such county 
from operation and ellect of statute 
under which the court was organized, 
pending appeal in action involving 
its validity.—CofCey v. Rader, 110 S. 
R 106, 182 N.C. 689. 

731. Wis.—State v. La Crosse County 
Ct Judge, 11 Wis. 60. 

74. Ala—^Holmau v. State, 39 So. 

640, 144 Ala. 96. 

15 aj. p 863 note 40. 
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more than one judiciai district in a county may be 
created, and two district courts may be authorized 
to sit at one place, the county seat, where the con- 
stitution does not show an intention to forbid this.*^® 
Statutes relating to county courts and not violative 
of any of the aforementioned restrictions have been 
held validJ® 

Probate courts, Uniess sanctioned by the consti- 
tution, the legislature cannot enlarge,'^^ take away,78 
limit, or curtail^^ the constitutionally conferred ju- 
risdiction of probate courts or probate jurisdiction 
of courts otherwise designated, although it may reg¬ 
ulate the exercise thereof.*® Probate courts, cannot 
contrary to the organic law, be invested with juris¬ 
diction in chancery and at cominon law.si On the 
other hand, to the extent that the constitution per- 
mits, the legislature may control®^ qj. extendas such 
jurisdiction or the jurisdiction of such courts. So 


21 C.J,S. 

the legislature may confer upon another court any 
part of a constitutional probate court^s jurisdiction 
which is not exclusive.S^ It has been held that the 
legislature may confer equity jurisdiction upon a 
probate court.^5 

§ 131. -Municipal and Police Courts 

a. Injgeneral 

b. Powers of municipalities 

a. In General 

The provisione of the severa! state constitutione de» 
termine the power of the legislature to affect the ex- 
istence or Jurisdiction of municipal and police courts. 

In general, any legislation affecting municipal or 
police courts must conform to constitutional pro- 
visions®® and the law of the land.®^ Thus the leg¬ 
islature cannot give a municipal or police court ex- 


75w Tex.—Lytle v. Halff, 12 S.W. 
610, 76 Tex. 128—^Kniegel v. Cock- 
rell. Civ.App., 151 S.W. 362. 

7a Ala.—Johnson v. State, 118 So. 

480. 22 AIa.App. 160- 
.Ajk.—^Ex parte King» 217 S.W. 466, 
141 Ark. 213. 

Colo.—Kingdom of Tugo-Slavla v. 
Jovanovich, 69 P.2d 311, 100 Colo. 
406. 

111.—^Bowers v. Glos, 179 N.E. 80, 346 
111. 623. 

N.T.—^proadway & Ninety-Pourth St. 
V. C. & L. Lunch Co., 190 N.Y.S. 
663, 116 Misc. 440. 

77. 111.—^In re Blshop’s Estate, 18 
N.B.2d 218, 870 111. 173—Howard v. 
Swift, 190 N.B. 102, 366 111. 80— 
First State Bank of Ste^er v, Chl- 
cago Title & Trust Co., 134 N.E. 
46, 302 111. 77. 

Power to sell property to pay legtu 
oles 

Where legracies were a chargre on 
realty helonglngr to estate, and per- 
sonalty was Insufficient to pay them, 
sale of the realty to pay legacles was 
a “prohate matter" and was an in¬ 
cident to the “settlement of the es¬ 
tate" within constitutional provlsion 
deflningr Jurisdiction of probate court; 
hence a statute relatlngr to such sale 
was not invalid as enlarging the 
court*s Jurisdiction.—^In re Blshop’s 
Estate, 18 N.E.2d 218, 370 111. 178. 

78i Colo.—In re Brown*s Estate, 176 
P. 47T, 65 Colo. 341. 

Tex.—^Moyers v. Caxter, Clv,App., 61 
S.W.2d 1027, error refused. 

79. Minn.—^In re GIlroy’s Estates, 
268 N.W. 584, 193 Minn. 349—State 
V. Probate Court of Goodhue Coun¬ 
ty, 210 N.W. 40, 168 Minn. 147. 
Adsnlnlstxator ad litem 
A statute providlng; that upon the 
death of a party to an action the 
court before which the action is 
pending; may appolnt a special ad¬ 


ministrator In whose name the ac¬ 
tion shall be revived does not in- 
fringre upon the probate court’s gren- 
eral Jurisdiction of the adminlstra- 
tlon of estates.—Wade v. Bridgres, 
24 Ark. 569. 

80. Minn.—^In re Qilroy's Estates, 

268 N.W. 684, 193 Minn. 849—State 
V. Probate Court of Goodhue Coun¬ 
ty, 210 N.W. 40, 168 Minn. 147. • 

81. U.S.—^Perris v. Hlgley, Utah, 20 
Wall. 376, 22 L.Ed. 383. 

15 C.J. p 863 note 49. 

82^ Kan.—Citizens Building & Loan 
Ass*n V. Knox, 74 P.2d 161, 146 
Kan. 734. 

Minn.—State ex rei. Pearson v. Pro¬ 
bate Court of Ramsey County, 287 
N.W. 297, 205 Minn. 646. 

N.M.—^Pirst Nat. Bank v. Dunbar, 
268 P. 817, 32 N.M. 419. 

Or.—Jacobson v. Holt 255 P. 901, 
121 Or. 462. 

IjegrlslatiLre may grraxit JiuiBdlctlon 

(1) Of proceedings in aid of execu- 
tlon.—Toung w. Ledrlck, 14 Kan. 
92. 

(2) To grant divorces.—Gelgrer v. 
Geiger, 160 N.B. 28, 117 Ohlo St. 
461, afflrming 159 N-B. 360, 26 Ohlo 
App. 461. 

16 C.J. p 868 note 47. 

83- Ohlo.—Geiger v. Geiger, supra. 

15 C.J. p 863 note 46. 

84. Minn.—^In re Peterson*s Estate, 
268 N.W. 707. 198 Minn. 46. 

16 C.J. p 863 note 41. 

86. Ohlo.—^Madigan v. Dollar Build- 
ing & Loan Co., 4 N.E.2d 68, 62 
Ohlo App. 553. 

86. N.T.—Osterhoudt v. Horowitz, 
240 N.Y.S. 688, 135 Misc. 744. 

16 C.J. p 860 notes 76, 77. 

“Police oourt” deflned 
A police court is an Inferior court 
exercising a limited lurlsdictlon over 
offenses of a criminal nature, and 
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perhaps also a limited civil Jurisdic¬ 
tion; it is a court for the trial of 
offendera brought up on charges pre- 
ferred by the police.—In re Baxter, 
86 P. 998, 3 Cal.App. 716—49 C.J. 
P 1071 notes 32-34. 

Blglit to elect JudgeB 
A statute creating a court and lim- 
iting the election of the Judge there- 
of to electors of the city in which 
the court is to sit, while excluding 
electors of the territory outside ol 
the City, but within the court's Ju¬ 
risdiction, is unconstltutional. 

Neb.—State ex rei. Wrlght v. Brown, 
267 N.W. 466, 181 Neb. 239. 
Wis.—State v. Sande, 238 N.W. 604, 
206 Wis. 495. 

Uniformity 

(1) Where the constitution re- 
Qulres uniformity among city courts, 
such uniformity must be brought 
about and preserved.—^Frantz v. 
Pleitz, 85 111. 362—16 C.J. p 863 note 
67. 

(2) Wliere such uniformity would 
be destroyed by the creation of a 
City court it cannot be created.— 
People V. Rodenberg, 98 N.E. 764, 
264 IIL 386. 

MagrlBtrates’ oonrt 
The legislature may not create one 
court of three maglstrates having 
civil jurisdiction over the entire city 
of Philadelphia to the excluslon of 
the remaining twenty-flve magls¬ 
trates in vlolation of the constitu- 
tional provislon for a basic struc¬ 
ture of subordinate trlbunals to be 
located throughout the city; nor 
may it subject the exercise of Juris¬ 
diction by the city maglstrates of 
Philadelphia to the vlsltatorlal pow¬ 
er of the common pleas courts.— 
Hutenberg v. City of Philadelphia, 
196 A. 78, 329 Pa. 26. 

87. Tenn.—Spurgeon v. Worley, 90 
S.W.2d 948, 169 Tenn. 697. 
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clusive jurisdiction over matters of which, under 
thc constitution, it has or may at most have only 
concurrent jurisdiction with another court.^^ 

To the extent authorized by the constitution, the 
legislature has power to establish city or municipal 
courts^® and police courts,®® and to fix their juris¬ 
diction,9^ even where it involves the carving of the 
necessary jurisdiction out of other courts.^^ 
pending upon the applicable constitutional provi- 
sions it has been variously held that the legisla¬ 
ture may®3 or may not^^ give such courts extrater- 
ritorial jurisdiction, may give them jurisdiction less 
extensive than the city limits,^6 may give them ju¬ 


risdiction to enforce purely municipal ordinances^® 
only,® 7 or may give them jurisdiction in cases aris- 
ing under'the state laws®® concurrently with other 
courts.®® A city court authorized, but not created, 
by the constitution may be abolished by the legisla- 
ture,i but the legislature may be without power to 
repeal a city charter establishing a city court.2 Va- 
rious other statutes relating to city, municipaJ, po¬ 
lice, or magistrates* courts have been held valid as 
against divers contentions,® such as that they abol¬ 
ished or limited the jurisdiction of justices of the 
peace,^ gave such a court greater jurisdiction than 
allowed by the constitution,® or created a new in¬ 
ferior local court® 


88 . Cal.—^HopWns v. Anderson, 21 
P.2d 560, 218 Cal. 62. 

If.T.—People ex rei. Folk v. McNulty, 
9 N.T.S.2d 380, 266 App.Dlv. 82, re- 
versing 8 N.Y.S.2d 306, afflrmed 18 
N.E.2d 864, 279 N.Y. 663. 

89. Ala.—^McGehee v. State, 74 So. 
374, 199 Ala. 287. 

Kan.—State v. Smith, 286 P. 642, 130 
Kan. 228. 

Ta . —^Berry v. Bass, 102 So. 76, 157 
La. 81. 

Ohio.—^BlUa V. Umer, 180 N.E. 661, 
41 Ohlo App. 188, affirmed 181 N.B. 
22, 126 Okio St 246. 

OkL—Herndon v. Excise Board of 
Garfleld County. 296 P. 223. 147 
Okl. 126—^Buchanan v. State, 237 
P. 624, 31 Okl.Cr. 94—Buchanan v. 
State. 286 P. 903, 30 Okl.Cr. 362, 

16 C.J. p 863 note 60. 

Zn plaoe of Jiuitioe’8 oonrt 

(1) Where the constitution so pro¬ 
vides, the legislature may establish a 
City court only in place of a jus- 
tlce’a court thereby abolished.—City 
of Gretna v. Balley, 76 So. 491, 141 
La. 625, Ann.Cas.l918E 666. 

(2) In view of such a pro Vision, 

• the creation of a city court and aboli- 
tion of a Justice’s court during the 
tenn of a Justlce of the peace is 
valid.—State v. Miller, 113 So. 814, 
164 La. 192—State v. Miller, 113 So. 
813, 164 La. 191—State v. Gooch, 113 
So. 812, 164 La. 186. 

(3) Whiere the constitution so pro¬ 
vides a municipal court may be sub- 
stituted for justices of the peace 
within the territorial limits of the 
court; the phrase "within su<A dis- 
trict,” as uaed in such a constitution¬ 
al provision, means that the terri¬ 
torial limits of the municipal court 
80 substituted must be coextensive 
with the distrlct for which it irf sub¬ 
stituted.—State ex rei. Wrlght v. 
Brown, 267 N.W. 466, 131 Neb. 
289. 

BstablishiuLMit in town 
A City court is not a constitution¬ 
al City court where established in a 
town, and it is not made such a court 
by a subsequent act charterlng the 


[ town as a city but not referrlng to 
the court.—^Neill v. State, 186 S.B. 
470, 36 Ga.App. 292. 

9a Miss.—^Hughes v. State, 29 So. 
786, 79 Mias. 77. 

15 C.J. p 863 note 51. 

91. La.—State ex rei. Saragusa v. 

Ott, 81 So. 435, 144 La. 948. 

Pa.—^Ladner v. Forman, 163 A ,359, 
107 Pa.Super. 246. 

Cxlmlnal Jurisdiction 

(1) In creatmg a city court, there 
is nothing which prevents the legis¬ 
lature from fixing its Jurisdiction in 
criminal cases, except that it may 
not be given power to try felonies. 
—State ex rei. Saragusa v. Ott 81 
So. 436, 144 La. 948. 

(2) The legislature exceeded its 
constitutional power in givlng mu¬ 
nicipal and police courts and trial 
justices in their respective counties 
concurrent jurisdiction with the su¬ 
preme and superior courts over ali 
prosecutlons for vlolation of a stat¬ 
ute punishlng drivlng automobiles on 
hlghways while drunk by maximum 
sentence of "not more than one 
year," since prosecutlons for infa- 
mous cnmes must be by indictment 
—State V. Vashori, 123 A 611, 1*23 
Me. 412. 

92. N.C.—^Albertson v. Albertson, 
178 S.E. 362, 207 N.C. 647. 

16 O.J. p 868 note 62. 

93h Cal.—^Ex parte Luna, 267 P. 76, 
201 Cal. 406. 

Contra People v. Denault, 263 P. 
161, 81 CaLApp. 1. 

Ga.—Colller v. DufiCell, 141 S.B. 194, 
166 Ga. 421. 

Method of ohanging venne from 
justices’ courts outside the city to 
a municipal court may be prescribed 
by the statute creating such court, 
despite a general statute govemlng 
change of venue.—Brickell v. Guar- 
anty Loan & Trust Co., 93 S.W.2d 
656, 192 Ark. 662. 

94. Ky.—^Rleser v. Ward, 236 S.W. 
266, 193 Ky. 368. 

95. Ala.—^McGehee v. State, 74 So. 
374, 199 Ala. 287. 
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99. La.—^Berry v. Bass, 102 So. 76. 
167 La. 81. 

97. La.—City of New Orleans v. 
Riisse, 113 So. 879. 164 La. 369. 

98. Tenn.—^Moore v. State, 19 S.W. 
2d 238, 159 Tenn. 468. 

99. Miss.—^Hughes v. State, 29 So. 
786, 79 Miss. 77. 

: 15 CJ. p 863 note 55. 

I In Texas 

(1) It has been held that the 
legislature may create a Corporation 
court and give it, within the city 
limits, concurrent Jurisdiction with 
the justice of the peace in criminal 
matters over state offenses.—^Bx 
parte Hart, 66 S.W. 341, 4l Tex.Cr. 
681. 

(2) In an earlier case, however, the 
same court had held otherwise.—^Bx 
paxte Coombs, 44 S.W. 854, 38 Tex. 
Cr. 648, 653. 

15 C.J. p 868 notes 63, 66. 

1. Ala.—State v. Gunter, 64 So. 283, 
170 Ala. 165. 

Ohlo.—State v. Le Blond." 140 N.E. 

491, 108 Ohio St. 41. 

Va.—^Nehr v. Peterson, 174 S.B. '225, 
162 Va. 99. 

8. lowa.—^Hetherington v. Bissell, 
10 lowa 146. 

3. Kan.—State v. Smith, 286 P. 542, 
130 Kan. 228. 

N.Y.—^People ex rei. Steckler v, 
Warden of City Prison, 182 N.B. 
73, 269 N.Y. 430, afBrming 264 N. 
Y.S. 1021, 235 App.Div. 604—City 
of New York v. Kalser, 210 N.Y.S. 
698. 

Pa.—^Rutenberg v. City of Philadel¬ 
phia, 196 A 73. 829 Pa. 26. 

4. Cal.—Bohertson v. Langrford, 273 
P. 160, 96 Cal.App. 414. 

Kan.—State v. Smith, 285 P. 642, 130 
Kan. 228. 

5. N.Y.—^Broadway & Nlnety-Fourth 
St. V. C. & L. Lunch Co., 190 N.Y. 
S. 663, 116 Misc. 440. 

e, N.Y.—In re Levy, 182 N.Y.S. 792, 
192 App.Dlv. 666. afflrmed 129 N. 
B. 939, 229 N.Y. 637. 
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b. Powers of Mtmicipalities 

Municfpallties have oniy such power with pespect to 
the establishment or dlsestabllshment of municipal or 
polleo courts as Is conferred upon them by constitutional 
provision or delegated to them by statute. 

Since the establishment. and administration of 
courts of justice is a governmental function of the 
state rather than a local or municipal function,^ a 
municipality has no power, in the absence of au- 
thorization, to create a municipal or police court® or 
to define the authority of such courts and their pro- 
cedure.^ However, to the extent that the necessary 
constitutional and statutory authority exists, a mu¬ 
nicipality may create or bringf into operation a city, 
municipal, or police court,i® by or under a resolu- 
tion or ordinance,^^ or a charter or amendment 
thereof,i2 or by a popular election.15 A municipal¬ 
ity may be authorized to regulate the exercise of 


jurisdiction conferred on a city court by the consti- 
tution.l^ 

While a statute which, without constitutional au- 
thorization, delegates to municipalities the legisla- 
tive power of creating municipal courts, is inval- 
id,i5 statutes authorizing municipalities under cer- 
tain circumstances to bring into operation municipal 
or city courts whose organization and jurisdiction 
are prescribed by the statute have been held not to 
constitute an unauthorized delegation of legislative 
power, but rather a delegation only of the power to 
determine facts which bring the court into being;i8 
hence the delegation of such power does not em- 
brace the power to abolish a court thus created,!^ 
unless there is also a delegation of power to deter¬ 
mine facts upon which its disestablishment may be 
based.i® Authority conferred upon a municipality 
to create municipal or police courts may be exer- 
cised only within the limits of such authority.^^ 


7. N.Y,—^In re Siracusa, 212 N.Y.S. 

400, 125 M;i;3C. 882. 

16 C.J. p 864 note 3. 

Xtooal Belf-fiTOveciimeiLi 

The fact that the constitutlon con¬ 
fers on municipalities sovereiffn 
right to locally govem themselves, 
does not abridge state's soverelgnty 
over municipalities with respect to 
its courts.—State v. Davis, 165 N.E. 
298, 119 Ohio St 596. 

e. Alaska.—^In re Bruno Munro, 1 
Alaska 279. 

nr.M.—Stout V. City of Clovls, 16 P.2d 
936, 37 N,M. 30. 

Ohio.—State ex rei. Stanley v. Ber- 
non, 187 N.E. 733, 127 Ohio St 
204—State v. Hutsinpiller, 147 N. 
E. 647, 112 Ohio St 468—Coyne v. 
State, 153 N.E. 876, 22 Ohio App. 
462. 

9. N.Y.—^In re Siracusa, 212 N.Y.S. 

400. 125 Misc. 882. 

Bome mle 

The constitutional and statutory 
provisions for horne rule do not give 
a'City power to define authority and 
procedure of its courts.—^In re Sira¬ 
cusa, 212 N.Y.S. 400, 125 Misc. 882. 

IOl IlL—^People ex rei. Soble v. GUI, 
193 N.E> 192, 358 111. 261. 

Mo.—^Ex p. Kiburg, 10 Mo.App. 442, 

11. CaL—^Bancroft Whitney Co. v. 

Payne, 241 P. 551, 197 CaL 551. 
Colo.—^People v. Pickens, 12 P.2d 
349, 91 Colo. 109. 

Kan.—^Brown v. Arkansas City, 11 
P.2d 607, 135 Kan. 453—State v. 
Hettinger, 6 P.2d 862, 134 Kan. 
405. 

Wis.—State v. Outagamie County 
Board, 185 N.W. 184, 176 Wis. 263. 
Bffeot of olty’8 flsoal affalrs 

That creation of city court under 
ordinance may disarrange city^s fls- 


cal affalrs as contemplated by cur¬ 
rent ^nnual budget held not to In- 
validate ordinance.—State v. Het- 
tinger, 6 P.2d 862, 134 Kan. 406. 
Authority dependent on oencnis re¬ 
turas 

(1) Census bulletin offlcially is- 
sued was offlcial notlce of city's pop- 
ulation within statute authorizing 
City courts in cities having over 
twenty-five thousand population, al- 
though bulletin contained statement 
that it was subject to correction.— 
Hemdon v. Excise Board of Garfleld 
County, 296 P. 223, 147 OkL 126. 

(2) Ordinance establishing munici¬ 
pal court in city having actual pop¬ 
ulation exceeding that required, but 
under latest preceding United States 
census, less than that required, was 
void.—City of Blytheville v. Ray, 1 
S.W.2d 548, 175 Ark. 1089. 

Blection by dty oomiulssloners 

Where the charter so provides, the 
election of a municipal judge by the 
City commissioners brings the mu¬ 
nicipal court into existence.—^Peek v. 
Matthews. 96 So. 234, 85 Fla. 64. 

13. Cal.—^Wallace v, Payne, 241 P, 

879, 197 CaL 639—^Robertson v. 

Langford, 273 P. 160, 96 Cal.App. 

414. 

13. lowa.—State v. Birdsall, 169 N. 

W. 463, 186 lowa 129. 

Time of declaring resuit 

Resolution of board of city com¬ 
missioners of City, one year after 
election on the creation of municipal 
court, that question had carried, held 
not to determine that question had 
carried, the board at that time hav¬ 
ing no authorlt 3 r to sit as canvasslng 
board to determine or declare re¬ 
suit of prior election.—^Hurley v. 
Coursey, 265 N.W. 4. 64 S.D. 131. 
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14. Md.—City of Baltlmore v. Bloe- 
cher & Schaff, 132 A. 160, 149 Md. 
648, affirmed Bloecher & Schaaf 
V. City of Baltimore, 48 S.Ct 33, 
276 U.S. 490, 72 L.Ed. 389—Gold¬ 
man V. Crowther, 128 A. 60, 147 
Md. 282, 38 A.L.R. 1455. 

Bxoluslve xlght of appeals 
Under a constitutional provision 
giving a city court exclusive Juris¬ 
diction of appeals under ordinances, 
the city may provide for such appeal 
from a partlcular ordinance, without 
authorizing any appeal from such 
City court.—Tlghe v. Osbome, 133 A. 
465, 150 Md. 452, 46 A.L..R. 80. 

15. Utah.—State v. Barker, 167 P. 
262, 50 Utah 189. 

18. Kan.—^Brown v. Arkansas City, 
11 P.2d 607, 136 Kan. 463—State v. 
Hettinger, 5 P.2d 862, 134 Kan. 405 
—State V. Smith, 285 P. 542, 130 
jECan. 228. 

Wis.—State v. Outagamie County 
Board, 186 N.W. 184, 175 Wis. 253. 

17- Kan.—Brown v. Arkansas City, 
11 P.2d 607, 136 Kan. 463. 

18. Wis.—State v. Outagamie Coun¬ 
ty Board, 186 N.W. 184, 176 Wla 
253. 

Court estabUshed by eleotlou may 
be abandoned by the same method. 
—^People V. Tolsted, 183 N.E. 644, 
351 111. 23. 

19. N.Y.—People v. Paris, 168 N.Y. 
S. 836, 181 App.Dlv. 499, 36 N.Y.Cr. 
221 . 

ZUfrliLgemeiLt ou legislative power 
A constitutional provision author¬ 
izing a city to create police courts 
does not authorize the city to trench 
in any way upon the legislative pow¬ 
er to create and maintain city jus- 
tlce*s ’ courts.—Chombers v. Water- 
bury, 18 P.2d 967, 129 CalJ^pp. 611. 



C0URT8 


21 C.J.S. 


§ 133 


§ 132. -Criminal Courts 

Under appropriate constitutional provislons the legia- 
lature may create criminal courts and abolish courts so 
created. 

Under appropriate constitutional provisions, the 
legislature may create a criminal court^o and confer 
upon it criminal jurisdictionil and limited civil ju- 
risdiction as well,ii and may provide for the inci- 
dents necessary to its jurisdiction.i® A criminal 
court so established by the legislature may be abol- 
ished by it.^^ Statutes creating courts of criminal 
jurisdiction have been held valid as against various 
contentions,i^ such as that they violated rules re- 
lating to classificationi® or that they created new 
courts in contravention of the constitution.^^ 

Legislative power with respect to the jurisdiction 
of criminal courts is considered in the CJ.S. title* 
Criminal Law §§ 114-118, also 16 CJ. p 149 note 
36-p 151 note 56. 

§ 133. - Special and Temporary Courts 

and Commissions 

a. In general 

b. As grant or defeat of judiciai power 


a. la General 

Legislative power wIth respect to special and tem¬ 
porary courts and commissione is determlned by consti¬ 
tutional provisions. 

Legislative power with respect to special and 
temporary courtsii or tribunals,^® or commissions, 
may be exercised only in conformity with constitu¬ 
tional provisions. Thus, while a legislature has 
been held authorized to establish emergency courts 
with such jurisdiction as it deems best,^^ it has also 
been held that special courts cannot be created for 
the trial of rights and obligations of particular par¬ 
ties.^ 2 ^ constitutional provision for the appoint- 
ment of judges pro tempore of particular courts 
does not authorize the creation of courts pro 
tempore in which such appointees shall sit.3 3 It 
has been held that the legislature may abolish spe¬ 
cial courts,®^ and may transfer their jurisdiction^^ 
and the powers appertaining to them®® to commis- 
sioners. It has also been considered that jurisdic¬ 
tion ends and a special court is dissolved at the end- 
ing of each separate case which it is constituted to 
try.37 

b. As Grant or Defeat of Judiciai Power 

Whlle a legislature cannot ordinarlly confer purely 
Judiciai povyer upon a body other than a court authorized 


80. Fla,—State v, Sullivan, 116 So. 
255. 95 Fla. 191. 

Tex.—Cunningham v. City of Corpus 
Christi, Clv.App., 260 S.W. 266— 
Pool V. State, Cr., 67 S.W.2a: 1118 
—Allen V, State, 54 S.W.2d 810, 122 
Tex.Cr. 186. 

Bvldenoe not to dlsprove estali- 
lishment 

Testimony by the ordinary that he 
did not perform acts required hy 
statute for establishment of crim¬ 
inal court did not sustaln burden of 
proving court was not legally estab¬ 
lished, where a de facto offlcer mlght 
have performed the necessary acts 
while the ordinary was illegally de- 
prlved of his offlce.—Jordan v. State, 
169 S.E. 235, 172 Ga, 867. 

81. Tex.—Cunningham v. City of 
Corpus Christi. Civ.App., 260 S.W. 
266—Pool V. State. Cr., 67 S.W.2d 
1118—Allen v. State, 54 S.W.2d 810. 
122 Tex.Cr. 186. 

16 C.J. p 149 note 36. 

88. Tex.—Cunningham v. City of 
Corpus Christi, Civ.App., 260 S.W. 
266—Pool V. State, Cr., 67 B.W.2d 
1118—Allen v. State, 54 S.W.2d 
810, 122 Tex.Cr. 186. 

Delegatlon of power to county 
commissioners to confer such juris¬ 
diction held void.—^Durham Provi¬ 
sion Co. V. Daves, 128 S.E. 593. 190 
N.a 7. 


23. Fla.-r-State v. Sullivan, 116 So. 
256, 96 Fla, 191. 

3A. Mo.—^Randol v. Kline’s Inc., 18 
S.W.2d 600, 322 Mo. 746. 

25. Fla.—State v. Sullivan, 116 So. 
255, 95 Fla, 191. 

26. Fla.—State v. Sullivan, supra, 
Popnlation being a reasonable 

method of classlfication, the legisla¬ 
ture by general law may create court 
of crimes in counties having a stat- 
ed population.—State v. Sullivan, su¬ 
pra, 

27. Mo.—State ex rei. Matacia v. 
Buckner, 254 S.W. 179, 300 Mo. 359. 

28. Kan.—State v. Howat, 191 P, 
586, 107 Kan. 423. 

16 C.J. p 860 note 79, p 864 note 61. 
Oonuulttee of Jnstioes 
A statute authorlzing the justices 
of the supreme oourt to designate a 
committee of justices of the courts 
of civil appeals to pass upon peti- 
tions to the supreme court for wrlts 
of error, is constitutional; such a 
statute does not dlsable or unduly in- 
terfere with the functioning of the 
court from which the committee 
members are appointed.—San An¬ 
tonio & A. P. Ry. Co. V, Blalr, 196 
S.W. 602, 1163, 108 Tex. 434. deny- 
ing error, Civ.App., 184 S.W. 666. 

29. Ky.—^Pratt v. Brecklnridge, 66 S. 

W. 186, 66 S.W. 406, 112 Ky. 1, 23 
Ky.L. 1366. 1868. j 

15 C.J. p 860 note 80. | 
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BgnlvaleiLt to ‘flzLferiov court” 

A Circuit judge and munlcipal elec- 
tion commissioners sitting as a spe¬ 
cial tribunal to review a prlmary 
electlon exercise judiciai functlons 
and constitute an “Inferior court*' 
withln constitutional provision au- 
thonzlng the establishment of In¬ 
ferior courts.—^Hayes v. Abney, Mlss., 
188 So. 633. 

30. Wis.—^Forest County v. Lang- 
lade County, 46 N.W. 698, 76 Wis. 
605. 

16 C.J. p 860 note 81, p 864 note 61. 

31. Tex.—Carter v. Missouii, etc., 
R. Co., 167 S.W. 1169, 106 Tex. 
187. 

15 C.J. p 864 note 61 [a], [bj. 

32. Tenn.—State Bank v. Cooper, 2 
Terg. 699, 24 Am.I). 617. 

33. Cal.—^Pay v. Dlstrict Court of 
Appeal, Second Appellate Dist., Di- 
vislon 2, 264 P. 896, 200 Cal. 622. 

3t N.C.—State v. Smlth. 66 N.C. 
369. 

Pa.—^In re Pennsylvania Hali, 5 Pa. 
204. 

35. Mass.—Oplnion of Justices, S 
Gray 20—^Dearborn v. Ames, S 
Gray 1. 

36L Ky.—^Dotson v. Fitzpatrick, 66 S. 
W. 408, 23 Ky.L. 2042. 

37. Mlss.—Warren v. Afrlcan Bap- 
tist Church, 50 Miss. 223. 
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by the constftutfon to receive such power, 7t may confer 
upon statutory tribunais mixed administrative and quasl- 
Judicisil functions. 

Although the legislature cannot ordinarily confer 
purely judicial power upon a body or tribunal other 
than a court authorized by the constitution to re¬ 
ceive such power,38 it may confer upon a statutory 
tribunal or commission mixed administrative and 
quasi-judicial functions properly within the sphere 
of the legislative power.39 Thus legislation author- 
izing the supreme court to appoint commissioners to 
assist the court in the performance of its duties is 
not an exercise of judicial power by the legisla¬ 
ture, and is valid, since such legislation confers no 
judicial powers on such commissioners and it 
has been held that the legislature may create such 
a tribunal by direct legislation and appointment,^! 
although there is authority to the contrary.42 Qth- 
er tribunais which have been held not to constitute 
courts or to possess judicial powers so as to come 
within constitutional inhibitions against creating 
new cpurts or conferring judicial powers other than 
as prescribed include courts of claims,^3 boards of 
appraisers,^^ a board of control for charitable insti- 
tutions,^® and a board of commissioners of a state 
bar,'*® 

Workmen's compensation acis. By the great 
weight of authority, the creation by workmen's 
compensation acts of boards or commissions having 
authority to pass on clairas for injuries, find facts, 
and make awards does not constitute an unwar- 
ranted delegation of judicial powers or the unwar- 
ranted creation of a judicial tribunal or conrt.^7 


21 C.J.S. 

These decisions are based on thfc various grounds 
that such boards or commissions are merely admin¬ 
istrative agencies, although exercising quasi judicial 
powers,48 that they do not have the final authority 
to decide and to render enforceable judgments,^» 
or that, under the compensation acts allowing an 
election as to whether their provisions shal/ come 
into operation, they are in effect or analogous to 
boards of arbitration by agreement;^® and the 
ease of reaching a decision under such acts has 
been urged in sustaining them.5i 

As against the contention that they deprived the 
courts of their jurisdiction, not only have elective 
compensation acts been held not invalid,^^ but, un¬ 
der a constitutional provision authorizing the legis¬ 
lature to provide for the settlement by arbitration, 
by a board or by the courts, of disputes involving 
the liability of employers, even a compulsory' act 
vesting exclusive jurisdiction in a* commission, in 
certain circumstances, has been sustained.58 

§ 134. Effect of Exercise of Power in General 

The effect of an exercise of the power to create, 
abolish, reorganize, consolidate, or transfer the Juris¬ 
diction of a court depende on the Intent expressed in the 
constitutional or statutory provision exercising such 
power. 

A proper and lawful exercise of delegated legis¬ 
lative authority, or the direct exercise of constitu¬ 
tional power, will operate to abolish a court or 
not, according to the intent expressed or lawfully to 
be implied within the principies heretofore stated, 
This intent govems in determining the effect of the 


38. Fla.—D'AlemlDerte v. State, 47 
So. 489, 56 Fla. 162. 

89. N.J.—^Erie R. Co. v. Board of 
Public Utility Com»rs, 98 A. 13. 89 
N.J.Law 67, affirmed lOS A. 1062, 
90 N.J.L,aw 672, 678, which Is af- 
firzned 41 S.Ct. 169. 254 U.S. 394, 65 
L.Ed. 322. 

**Bvery administrative body, If it 
is to function at all, must have some 
power and jurisdiction to determino 
for Itself whether'or not it may pro- 
ceed in a ^ven case, and this we 
think may be done wlthout usurpingr 
the functions of the courts, so lonsr 
as it does not act orbitrarlly nor In 
ezcess of the express powers con- 
ferred by le^slatlve enactment”— 
Utah Fuel Co. v. Industria! Commis- 
sion, 194 P. 122, 124, 57 Utah 246. 

40. CaL—^People v. Hayne, 23 P. 1, 
83 CaL 111, 17 Am.S.R. 211. 

12 C.J. p 818 note 26. 

41 - Tex.—Jackson v. State, 280 S.W. 
202, 103 Tex.Cr. 318, certiorari 
denled 46 S.Ct 474, 271 U.S. 661, 
70 li.Ed. 1138. 

12 OJ. p 818 note 27. » 


4B. Ind.—State v. Noble, 21 N.E. 
244, 118 Ind. 350, 10 Am.S.11. 143, 4 
L.R.A, 101. 

43. S.C.—Ex p. Childs, 12 S.C. 111. 

44. Neb.—^In re Appraisement of 
Omaha Gas Piant, 169 N.W. 725, 
102 Neb. 782, 

45. Ky.—Willls v. Scott, 142 S.W. 
1012, 146 Ky, 547. 

40. Idaho.—^In re Edwards, 266 P. 
665, 45 Idaho 676. 

47. Ky.—Greene v. Caldwell, 186 S. 
W. 648, 170 Ky. 671. 

12 C.J. p 816 note 97--71 C.J. p 290 
note 5. 

48. Ky.—Greene v. Caldwell, supra. 
71 C.J. p 291 note 6. 

"It [the Industrlal commission] Is 
an administrative body or arm of 
the govemment which in the course 
of its administration of a law is em- 
powered to ascertain some questlons 
of fact and apply the existing law 
thereto, and in so doin^r acts quasi- 
Judlcially, but it is not thereby vest- 

202 


'ed wltb judicial power in the con¬ 
stitutional sense."—^Borgnis v. Falk 
Co., 133 N.W. 209, 219, 147 Wis. 327, 
37 L.R.A.,N.S., 489. 

49- Mlch.—Mackin v. Detrolt-Tlm- 
kln Axle Co., 163 N.W. 49, 187 
Mich. 8. 

71 C.J. p 291 note 7. 

BO. 111.—^Deibelkls v. Link-Belt Co., 
104 N.E. 211, 261 111. 464, AnnCaa. 
1915A 241. 

71 C.J. p 291 note 8. 

61- 111.—Grand Trunk Western Ry. 
Co. v. Industrlal Commission, 125 
N.E. 748, 291 IlL 167. 

71 C.J. p 291 note 9. 

58. lowa.—^Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1062, 1064, 
167 N.W. 146, 176 lowa 246, L.RA. 
1917D 15, Ann.Cas.l9l7E 803. 

Wls.—^Borgnls v. Falk Co., 133 N.W. 
209, 147 Wis. 327, 87 L.R.A,N.S., 
489: 

71 C.J. p 292 note 17. 

63. Cal.—^Dominguez v. Pendola, 188 
P. 1026, 46 Cal.App. 220. 
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adoption of a new constitution; of the creation, al- 
teration, and reorganization of new districts, cir- 
cuits, or other judicial subdivisions; of the detach- 
ing, attaching, annexation, and consolidation of dis¬ 
tricts and the transfer of jurisdiction in general; 
and each law must be interpreted and applied ac- 
cordingly.®^ The usual rules as to the construction 
of statutes apply to statutes of this character.56 
Such a statute should be construed as a whole,S6 
and statutes of this character in pari materia should 
be read together as one law.57 Statutes conferring 
additional power on courts should be liberally con¬ 
strued,®® and any doubt that exists as to whether 
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jurisdiction of a court arises under a new statute 
ordinarily shoidid be resolved in favor of jurisdic¬ 
tion;®® but it has been held that a grant of juris¬ 
diction to an inferior court, which jurisdiction for- 
merly resided in the court to which appeals from 
the inferior court may be taken, must be strictly 
construed.®® An express statutory exclusion of cer- 
tain cases is not affected by a subsequent enactment 
which merely indicates an inclusion thereof.®! 

On the other hand, unless the intent to do so is 
apparent,®® the jurisdiction of a court is rarely 
deemed to be taken away by implication.®® A limi- 


64. Arlz.—Sanders v. Sanders, 79 P. 
2d 528. 

Ind,—Glbson v. State, 188 N.E. 803, 
99 Ind.App. 106. 

Ohio.—State v. Cahill, 171 N.E. 696, 
122 Ohio St. 364. 

yt—^Westingrhouse Electric Mfgr. Ck). 
V. Barre & Montpelier Tractlon & 
Power Co.. 123 A. 201, 97 Vt 306. 
15 C.J. p 864 note 68. 

Bactoratloa of JnrifldletloiL 
Where under the state constitu¬ 
tion a court is vested with orlginal 
Jurisdiction over certain proceedingrs, 
of which it cannot he deprived ez- 
cept by direct le^rislation, on repeal 
of a statute vestinsr such Jurisdiction 
in another court, the Jurisdiction of 
the orisrlnal court is restored.—Sta- 
pleton V. Commonwqalth, 3 S.W. 793 
—Anderson v. Commonwealth, 3 S.W. 
127. 

Provlslon for transfer 
A statute provldlngr that a court in 
which a partlcular action is brought 
should, under certain circumstances, 
transfer it to the county. in which it 
should properly be tried does not 
impalr or destroy the constltutlonal 
Jurisdiction of the orlglnal court to 
hear and determine such action.— 
Lloyds Casualty Co. of New York v. 
Lem, Tex,Clv.App.. 62 S.W.2d 497, 
error dismissed. 

Speolal oourt In ezoepted looallty 
As opposed to the statutory Intent, 
a general statute organizing certain 
courts throughout the state will not 
apply to a partlcular locality except- 
ed in the statute, where a special 
provlsion continues the existence of 
similar courts in the excepted lo¬ 
cality.—^People V. New York Gen. 
Sess., 15 Abb.Pr., N.Y., 69. 

Consolidation. 

A constltutlonal amendment au- 
thorlzing the legislature to consoli¬ 
date chancery and probate courts 
does not, ipso facto, consolidate chan¬ 
cery and probate courts, nor does it 
aboUsh probate courts.—Lewis v. 
Smith. Ark., 129 S.W.2d 229. 

66. Ala.—State v. Torbert, 77 So. 
67, 200 Ala. 663. 


Cal.-r-Hopklns v. Anderson, 21 P.2d 
660, 218 Cal. 62. 

15 C.J. p 856 note 22. 

Jnxisdlotlon 

Where the words of a statute 
creating a court are descriptive of 
the character of its Jurisdiction and 
powers rather than of the territorlaJ 
extent of the Jurisdiction, and the 
intent to create a court of limited, 
inferior, and consequently constitu- 
tlonal Jurisdiction is ciear from the 
whole act, the court will be held to 
have such constltutlonal Jurisdiction. 
—^Brandon v. Avery, 22 N.Y. 459, 
followed in People v, Terry, 14 N.E. 

I 816, 108 N.Y. 1. 

I Btatntes construed to have 
I (1) Bstablished court.—Eaufman 
v. Smather, 160 A. 600, 10 N.J.Misc. 
671, reversed on other grounds Kauf- 
man v. Smathers, 166 A. 453, 111 N. 
J.Law 62. 

(2) Abollshed courL 
Ala.—^Robertson v. State, 104 So. 661, 
20 Ala.App. 514. 

N.C.—CofiEey v. Rader, 110 S.K 106, 
182 N.C. 689. 

(8) Hepealed former acts.—State v. 
Torbert, 77 So, 87. 200 Ala. 668. 
Statute oonstmed 

(1) As not establishing court.— 
Scottlsh Union & National Ins. Co. v. 
Baker, 84 So. 480, 17 Ala.App. 188, 
certiorari denied Ex parte Baker, 84 
So. 924, 203 Ala. 696. 

(2) As not enlarging court's ter¬ 
ritoria! Jurisdiction.—^Mohr v. Son- 
net, 8 A.2d 109, 17 N.J.Misc. 226. 

(8) As not replaclng court.—Scot- 
tish Union & National Ins. Co. v. 
Baker,- supra 

(4) As not merging court with an¬ 
other.—^Hails V. State, 75 So. 724, 16 
Ala.App. 132. 

(6) As not abolishing court.— 
Watts V. State, 109 So. 762, 216 Ala 
96, denying certiorari 109 So. 762, 21 
AlaApp. 616-7Taylor v. State, 105 
So. 915, 21 AlalApp. 167. 
se. Tex.—Aeree v. State, Civ.App., 
47 S.W.2d 907, error dismissed. 

B7. Kan.—Hairs Pet, 17 P. 649,1 
38 Kaa 670. 


‘SS. Cal.—Gallagher v. Campodonico, 

5 P.2d 486, 121 Cal.App., Supp., 
766. 

N.Y.—^Millhauser v. Schwach, 273 N. 
Y.S. 944, 152 Mlsc. 646. 

59. Cal.—Gallagher v. Campodonico, 

6 P.2d 486, 121 Cal.App., Supp., 766. 

60. Cal.—^People v. Denault, 253 P. 
161, 81 Cal.App. 1. 

61. U.S.—^Ludington v. XJ. S., 15 Ct 
Cl. 453. 

62 . «Tuxlsdlotlon azlsing from 
pUcatlon 

Where equity Jurisdiction was not 
conferred by statute but arose be- 
cause there was no other adequate 
remedy, an amendment conferring 
sole Jurisdiction on another court 
abollshes, by Implication, the equity 
Jurisdiction' theretofore entertained. 
—White V. City of Ottawa, 149 N.E. 
521, 318 IlL 463, afflrming 230 IU. 
App. 493. 

63. U.S.—Cook V. Alaska S. S. Co., 
D.aWash., 8 F.2d 207. 

Cal.—^Hopklns v. Anderson, 21 P.2d 
660, 218 Cal 62. 

Ind.—Glbson v. State, 188 N.E. 803, 
99 Ind.App. 106. 

N.T.—^People ex rei. Paris v. Agent 
and Warden of State Prison, Com- 
stock, N.Y., 192 N.Y.S. 692. 118 
Mlsa 44, 89 N.Y.Cr. 421, reversed 
on other grounds People ex rei. 
Paris V. Hunt 194 N.Y.S. 699, 201 
App.Div. 673, 39 N.Y.Cr. 493. 

16 C.J. p 866 note 22 [a], p 864 note 
71. 

Aot must plainly evldestoe Inteut 

that legrislative abolitlon of the court 
shall follow.—State ex rei. Landis v. 
Dickenson, 138 So. 376, 108 Fla. 907. 
Bquity powers 

(1) Creation of probate courts dld 
not take away equity powers of Cir¬ 
cuit court not expressly conferred 
on pro*bate court.—^Primeau v. 
Primeau, 297 6.W. 382, 317 Mo. 828. 

(2) Under a constitution provlding 
that untll the General Assembly 
shall establlsh courts of chancery 
the Circuit courts shall have Juris¬ 
diction in matters of equity, eker- 
cise of the power of the legislature 
in establishing separate chancery 
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tation of jurisdiction will not be held to resuit from 
the tenns of a statute unless such limitation is ex- 
pressed, or unless it arises from a necessary impli- 
cation.®^ The giving of additional jurisdiction to 
other courts has been held not to take general ju¬ 
risdiction thereover away from a constitutional 
court of general jurisdiction,®® but it has also been 
held that a statute conferring special jurisdiction on 
another court deprives a court of general jurisdic¬ 
tion of its jurisdiction over such subject matter.®® 
Where a court is created to exercise the jurisdic¬ 
tion of other courts, it assumes the same charac- 
teristics as respects to whether it exercises essen- 
tially state or county functions.®"^ Where the es- 
tablishment or disestablishment of courts of inferior 
jurisdiction by special legislation rests in the dis- 
cretion of the legislature, such legislation will not 
be reviewed by the courts.®® 

With respect to time, The time when an exercise 
of the power to create, abolish, consolidate, or 
transfer of the jurisdiction of a court shall go into 
effect depends on the intent expressed in the con¬ 
stitutional or statutory provision in question;®® and 
where thd time therefor is fixed by the constitution, 
it is incompetent for the legislature to fix some oth¬ 
er time.7® The effect generally of specifying a time 
certain in the law creating, continuing, or abolish- 


ing a court is to fix a period goveming the juris¬ 
diction of the new, the continued, or the ©Id court ;71 
but where a court is established and the time of 
helding the first term specified, the court comes into 
existence for the purpose of filing papers, although 
the time for holding the term has not yet arrived.72 
Where a constitution abolishes a court “from” a day 
certain, that day is excluded and a judgment of such 
court rendered on such day is valid.^® Where the 
statute is silent as to the time of expiration of a 
court, it remains in existence to superintend the ex- 
ecution of a judgment in a habeas corpus case, and 
there is stili a tribunal to be reached by certiorari.74 
Where a statute abolished an old court and created 
a new one to come into existence at a time fixed in 
the future, but before such time arrived a new con¬ 
stitution was adopted which continued the old court 
in existence until after the time fixed by statute for 
its going out of existence, it was held that the stat¬ 
ute never went into effect and the new court creat¬ 
ed thereby never came into existence.*^® 

A statute cannot operate retroactively so as law- 
fully to create and establish a court from a date an¬ 
terior to the adoption of the enactaient.*^® 

Creation or continuation. Whether a new court 
is created or an established court continued depends 
on the intent expressed in, or lawfully implied from, 


courts swept away the Circuit courts’ 
Jurisdiction in matters exclusively 
cosrnizahle in courts of equity.— 
Monette Road Improvement Dist. of 
Dudley, Ark., 222 S.W. 69. 

Where jurisdietion cannot he taken 
away direotly, it" cannot, of course, 
be taken away indirectly or by im- 
plication.—State v. Superior Court 
of Dane County, 176 N.W. 927, 170 
Wis. 386. 

64. U.S.—S. V. Samperyac, Terr. 

of Ark.. 27 F.Cas.No.l6.216a. 

Hempst. 118, afflrmed 7 Pet 222, 8 

L.Ed. 666. 

AfELzmatlve desorlption of cases in 
which Jurisdiction may be exercised 
impUes a negative on the exercise of 
such power in other cases. 

U.S.—In re Heath. D.C., 12 S.Ct. 615, 
144 U.S. 92, 36 L.Bd. 368. 

Cal,—People v. 0’Donnell, 174 P, 102, 
37 CaLApp. 192. 

Mich.—Luyk v. Hertel, 219 N.W. 721, 
242 Mich. 446. 

65. N.T.—^In re Malloy’s Estate, 17 
N.B.2d 108, 278 N.T. 429, affirm- 
Ing 1 N.Y.S.2d 184, 253 App.Div. 
80—^Klein v. City of New York, 
2f55 N.T.S. 696, 234 App.Div. 456. 

Befnsal to aot 

Court of general Jurisdiction, how- 
ever, may refuse to act as to mat¬ 
ters over which an inferior court has 
been glven Jurisdiction.—Schley v. 


Donlin, 226 N.T.S. 463, 131 Mlsc. 
208. 

66. Tex.—^Wilson v. Donna Irr. Dist. 
No. 1, Hidalgo County, Civ.App., 
8 S.W.2d 187, error refused. 

67. Tenn.—Hancock v. Davldson 
County, 104 S.W.2d 824, 171 Tenn. 

' 420. 

68. Mo.—State v. Plnger, 60 Mo. 
486. 

69. Ohio.—State v. Corbett, 148 N.B. 
357, 113 Ohio St. 23. 

Continued ezistenoe contemplated 
A court is not divested of all Ju¬ 
risdiction immediately after the date 
of a constitutional amendment by 
which it is abolished, where it is the 
evident intent thereof that such tri¬ 
bunal should remain in existence 
with Jurisdiction over specified sub- 
Jects until a certain subsequent 
date.—^Brandon v. Bingaman, 39 Miss. 
506—16 C.J. p 866 note 76. 

Ezlstlng courts 

Where a statute is evldently in- 
tended to govern as to certain courts 
then existing, it will be so construed, 
even though the enactment is, by 
its terms, not to take effect until a 
stated time in the future.—^Milner v. 
Chicago, etc., R. Co., 42 N-W. 667, 77 
lowa 756. 

Jurisdiction held continued 

(1) Until such time as is specified 
for the Judge of the new court to 
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enter on his duties.—Gillis v. Bar- 
nett, 38 CaL 393—15 C.J. p 865 note 
77. 

(2) Until the time specified for the 
organizatlon of the new court which 
succeeds the old court,—^Addams’ 
Pet, 26 S.W. 182, 16 Ky.L. 46. 

(3) Until the expiration of the 
terms of Judges may govern the 
time of a change respecting the 
court becomlng effective.—^Lafayette 
F. Ins. Co. V. Remmers, 29 Lia.Ann. 
419. 

16 C.J. p 866 note 79. 

70. Ohio.—State v. Corbett, 148 N. 
B. 867, 118 Ohio St 23. 

71. 111.—McAllister v. Ball, 24 IlL 
149. 

Mich.—^Richards v. Morton, 18 Mich. 
266. 

N.C.—Lash V. Thomas, 86 N.C. 313. 

72. Tex.—Johnson v. State, 153 S. 
'W. 849, 69 Tex.Cr. 128. 

73. Ga.—Strickland v. Griffln, 70 
Ga. 541. 

74. Ga.—Livingston v. Livingston, 
24 Ga. 379. 

75. Mo.—^Bx parte Snyder* 64 Mo. 

68 . 

76. Ga.—^Murray v. State, 87 S.E. 
111, 112 Ga. 7. 

N.Y.—Matter of Littmann, 150 N. 
Y.S. 607, 88 Mlsc. 403. 
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thc constitutional or statutory provision in ques- 
Even though the jurisdiction is somewhat 
different, a court may nevertheless be a continuation 
of an established court.*^® mere addition of 

certain duties to those of the members of a court 
already existing is not a creation of a new court, 
nor is a new court created by merely dividing the 
territorial jurisdiction of an established court, 
where no provision of the constitution imposes any 
limitation on the legislative power with respect to 
making such division or appointing a place in each 
division for holding the court.^o 


§ 135. Transfer of Causes of Aetion and Ju¬ 
risdiction 

if such Is the intent of the law, causes of action may 
and wlll be transferred from the original to the new or 
superseding court. The new court has such powers and 
Jurisdiction as is vested in It by law. 

In the absence of constitutional restriction,^! 
causes of action may and will be transferred where 
they come within the terms of a constitution or stat¬ 
ute providing therefor.S^ Indeed, unless a contrary 
intent is expressed in the constitutional or statutory 
provision,®^ causes pending in abolished courts have 
been held to be transferred by operation of law to 
the new courts ;84 without the necessity for any 
certificate®^ or order transferring them.^® A trans- 


77. Addition of new Jndffe 

(1) A new Judgre may be added by 
statute to an existing court without 
thereby creating a new court or con- 
stituting a legislative attempt to 
maie the judges of an existing court 
Judges of a new court.—Ex parte 
Lloyd, 20 P. 872, 78 Cal. 421. 

(2) Where it is evident from the 
language of a new constitution that 
a new tribunal was not created, even 
though an additional judge was add¬ 
ed, and that such court was not to 
be continued os before until the 
general assembly should elect an ad¬ 
ditional associate Justlce, it wlll be 
80 construed.—Mlddleton v. Taber, 24 
S.E. 282, 46 S.C. 337—Land Mortg. 
Inv., etc., Co. v. Faulkner, 23 S.E. 
516, 24 S.E. 288, 45 S.C. 603. 

New coorta not created 
<1) Generally. 

Ark.—^Ex parte Klng, 217 S.W. 466, 
^ 141 Ark. 213. 

Pia.—State ex rei. Davis v. Rose, 122 
So. 225, 97 Fla. 710. 

N.T.—City of New York v, Kaiser, 
210 N.Y.S. £98, 125 Misc. 637. 

(2) A new court is not created 
within a constitutional prohibition 
by a charter provision wherein cer¬ 
tain courts ajre "continued, Consoli¬ 
dated, and reorganlzed under the 
name of ‘The Municipal Court,’ ” etc., 
but such charter merely continues 
and reorganizes existing courts.— 
Worthlngton v. London Guarantee, 
etc., Co., 68 N.E. 102, 164 N.Y. 81, 31 
N.T.Clv.Proc. 274, reverslng 62 N.Y. 
S. 591. 47 App.Dlv, 609—15 C.J. p 868 
note 27. 

(3) Court of limlted and speclal 
jurisdiction is not created by con- 
ferring jurisdiction on department 
thereof.—Ex parte Converse, 198 P. 
229, 46 Nev. 93. 

78. Wis.—State v. Scholl, 167 N.W. 
830, 167 Wis. 604. 

16 C.J. p 868 note 26. 

Oonxt held not extlngnlslied by 
combination with another court— 


Lewls V. Smlth, Ark., 129 S.W.2d 
229. 

Ohlo.—^tate v. Cahill. 171 N.B. 595, 
122 Ohio St 864. 

79. Tex.—San Antonio & A. P. Ry. 
Co. V. Blair, 196 S.W. 1153, 108 

Tex. 434—San Antonio & A. P. Ry. 
Co. V. Blolr, 196 S.W. 602, 108 

Tex. 434, denying error, Civ.App., 
184 S.W. 566. 

aa Ala.—^Lowery v. State, 16 So. 
641, 103 Ala. 60. 

81. Mo.—State ex rei. Allen v. 

Trlmble, 10 S.W.2d 619, 321 Mo. 
230. 

15 C.J. p 861 note 98. 

82. Ala.—McDaniel v, Youngblood, 
77 So. 674, 201 Ala. 260—Ex parte 
City Bank & Trust Co., 76 So. 372, 
200 Ala. 440. 

Fla,—Segel v. Staiber, 144 So. 875, 
106 Fla. 946—^State ex rei. Liandis 
V. Dickenson, 138 So. 376, 103 Fla. 
907. 

Ga.—^Wash v. Kennedy, 99 S.E. 168, 
23 Ga.App. 618. 

15 C.J. p 865 note 82, p 861 note 97. 
Aotions considered pending 

(1) Proceedings for the establish- 
ment and maintenance of a drainage 
district instituted in the chancery 
court of the county.—^Box v. Straight 
Bayou Prainage Pist, 84 So. 3, 121 
Miss. 850. 

(2) Other actlons see 15 C.J. p 865 
note 82 [b]. ’ 

Canses whlch are transferred 

(1) Where a court sitting in equi- 
ty awarded the custody of a child to 
one of two rlval claimants "until the 
further order of the court"—^McDan- 
iel V. Youngblood, 77 So. 674, 201 
Ala. 260. 

(2) Other causes see 16 C.J. p 865 
note 82 [a]. 

FnlfiUmeht of oondltions 
An act creating a new county and 
providing for a transfer to the 
courts of such county of actlons 
pending in the courts of the old 
county, where the property in con- 
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troversy Is situated in the new coun¬ 
ty, does not divest the Jurisdiction of 
the courts of the old county until the 
conditions of transfer are fulfllled.— 
Sanford v. Ainsa, 33 S.Ct. 704, 228 

U. S. 706, 57 L.Ed. 1033, affirming 114 
P. 660, 13 Ariz. 287. 

Matters Inelnded 

A motion in the case is Included 
when jurisdiction Is legally trans¬ 
ferred. 

Ala.—^Kavanaugh v. State Bank, 21 
Ala. 564. 

Cal.—Chipman v. Bowman, 14 Cal. 
167. 

moUdlty of statnte 
A statute transferring certain 
cases from one court to another does 
not violate a constitutional provision 
vestlng in the court the power to 
change the venue.—^Armstrong v. 
Emmet, 41 S.W. 87, 16 Tex.Clv.App- 
242. 

83. Uotion fox transfer 

Where a statute so requires, a mo¬ 
tion for a transfer must be flled be¬ 
fore the case Is set for trial.—State- 

V. Oklahoma County Super. Ct., 136 
P. 424, 40 OkL 120. 

Jurisdiction to Issna prooess 
Where a suit was pendmg in one 
court at the time of the enactment 
of a law organlzlng a new court 
which would have jurisdiction of the 
case, the juirisdiction of the old 
court over the action, to Issue proc- 
ess therein. was held to be continued 
until an order was made therein 
transferring the case to the new 
court—Stone v./ Martin, 1 Tex.A.Civ. 
Cas. § 87. 

8A Ala.—^Thompson v. Johnson, 78 
So. 91, 201 Ala. 315—McDaniel v. 
Youngblood, 77 So. 674, 201 Ala. 
260. 

15 C.J. p 865 note 83. 

85. Fla.—^Basterlin v. State, 81 So. 
350, 43 Fla. 365. 

86- N.Y.—People v. Hoch, 44 N.E. 

976, 160 N.Y. 291. 

15 C.J. p 865 note 86. 
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fer o£ the authority of one court to another will not 
revoke the authority given to a committee by the 
first court.87 

Appeals, While the abolition of au inferior 
court may abridge the appellate jurisdiction there- 
tofore possessed by another court over its judg:- 
ments,®8 it does not have such effect as to cases 
pending on appeal at the time of abolition.*» Where 
a new appellate district is created, or where there 
has been a redistricting of existing appellate dis- 
tricts, pending appeals will be transferred to the ap¬ 
pellate court having jurisdiction thereof when a 
statute»® or valid order of the supreme court»! so 
provides; but in the absence of such a statute or 
order, appeals which have been perfected prior to 
the effective date of the statute will not be trans¬ 
ferred to the court having jurisdiction under the 
new statute.»2 Where a statute provided that ali 


causes pending in the court w|ien the act took effect 
should be transferred to another court and be tri- 
able there, a cause originally tried in the former 
court, which, when the act took effect, was awaiting 
determination on appeal, was, when the appeal was 
dismissed, within the jurisdiction of the latter 
court.»* 

Authority of new or superseding court, The au- 
thority or jurisdiction of the new or superseding 
court depends, of course, on that vested in it by the 
constitutional or statutory provision in question.»* 
Accordingly, it may be vested with the powers and 
jurisdiction formerly resting in the old or super- 
seded court,»® as well as the jurisdiction formerly 
possessed by itself, if it was already an existing 
court.»® If such is the intent of the law, the new 
court will obtain and may proceed to exercise ju¬ 
risdiction over causes lawfully transferred to'it.»7 


87. Mass.—^Brown v. Somerset 
County, 11 Mass. 221. 
sa Fla-—^Ferllta v. Figarrota, 146 
< So. 605. 106 Fla. 678. 

89. Fla.—^Perlita v. Flgarrota, su¬ 
pra —^Whitlock V. American Central 
Ins. Co. of St iKJUis, 144 So. 412. 
107 Fla. 13. 

90. Tex.-^Keator v. Whlttaker, 143 
S.W. 607, 104 Tex. 628. 

91» Tex.—Kennedy v. Wheeler, Civ. 

App., 256 S.W. 316. 

99. Tex.—^Pry v. Barron. 299 S.W. 

230. 117 Tex, 170. 

16 C.J. p 866 note 91. 

991 Mo.—Sperling v. Stubblefleld. 79 
' S.W. 1172, 105 Mo.App. 429. 

9^ ZTo extenslou of JurisdietioiL 
A statute authorizing tbe transfer 
of suits from one Circuit court to 
another, and glving the latter juris¬ 
diction "‘to hear causes so trans¬ 
ferred in like manner as if the 
same had been originally hrought in 
said court." does not extend the ju¬ 
risdiction of such court—Coles v. 
First Baptist Church, 36 A. 907, 69 
N.J.Law 811. 

95. Abolition of dlstlnction between 
law and eaulty 

Under constitutional provisions 
abollshing distinctions between ac¬ 
tione at law and suits in equity. and 
provldlng that actions at law and 
suits in equity should be transferred 
to courts having jurisdiction there¬ 
of, superior courts became succes- 
8ors'of courts of equity, with juris¬ 
diction and equitable powers of 
courts of equity, unless restrained by 
statute.—^Reynolds v. Reynolds, 182 
8.R 341, 208 KC. 578. 

Statute not repealed 

A statute vesting excluslve juris¬ 
diction over certain suits in a par^ 
tlcular court is not repealed by a 
statute abolishlpg such court and; 


vesting its Jurisdiction in another, as 
such a statute does not relate merely 
to the establlshment of such court.— 
State of North Dahota ex rei. Lemke 
V. Chicago & N. W. Ry. Co., N.D., 42 
S.Ct 170. 257 U.S. 485. 66 L.Bd. 829. 

96. Or.—^In re Norman’B Estate, 78 
P.2d 346, 169 Or. 197. 

97, Ala.—^Denson v. Stanley, 84 So. 
770, 17 Ala. App. 198, certiorari 
granted and reversed on other 
grounds Ex parte Stanley, 84 So. 
773, 208 Ala. 408. 

Fla.—State ex rei. Landis v. Dicken- 
son, 138 So. 376, 103 Fla. 907. 
Ga.—Wash v. Kennedy, 99 S.B. 168, 
23 Ga.App. 618. 

Mlss.—Davls V. Watson, 54 Mlss. 
679. 

N.T.—^Hertzberg v. Hertzberg, 296 KT. 
Y.S. 169, 261 App.Div. 278, modi- 
fylng 289 N.Y.S. 708. 159 Misc. 
644. ‘ 

16 C.J. p 866 note 93. 

Sfew ox supexseding court xnsy 
<1) Amend records relatlng to the 
Judicial action of the superseded 
court—^Porsyth County v. Blackburn, 
68 N.C. 406. 

(2) Appoint a receiver.—^Wegman 

V. Chllds, 41 N.Y. 169, reversing 44 
Barb.,403, 

(3) EntertaJn supplementary pro- 
ceedings.—^Wegman v. Chllds, supra. 

(4) Hear an excuse submitted for 
a delay In filing the statement of 
facts on appeal after the transfer 
of the record from the superseded 
court—^Keator v. Whlttaker, 148 S. 

W. 607, 104 Tex, 628, 

(5) Hold the remalnder of a term 
which was in session when the stat¬ 
ute took effect—Commonwealth v. 
Skiffington, 14 Gray, Mads., 381. 

<6) Modify, set aside, or vacate 
Its decrees and orders. 

Ga.—Wash v. Kennedy. 99 S.E. 168, 
28 GfiuApp. 618. 
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N.Y.—Sherman v. Felt, 2 N.Y. 186, 

3 How.Pr. 426. 

Ohio.—Graff v. Graff, 6 ‘Ohio App. 

260. 

(7) Proceed to comply with for¬ 
mer court*s mandate, flled before its 
abolition.—Segel v. Stalber, 144 So. 
876, 106 Fla. 946. 

(8) Set aside former submission 
in chancery court and have resub- 
mission, or render decision on orig^ 
inal submission.—^Thompson v. John¬ 
son, 78 So. 91, 201 Ala. 315. 

(9) Try de novo a transferred 
cause. 

La.—State v. Mathews, 38 LaAnn. 
' 103. 

N.D.—Tubbs V. Sather, 168 N.W. 

276, 84 N.D. 284. 

(10) Other matters see 16 C.J. P 
866 note 93 [a]. 

m pending pxooeedlags 

(1) A constitutional provision 
that a City court "shall have and ex¬ 
ercise the equity jurisdiction previ- 
ously vested in the respective Coun¬ 
ty Courts from which such cases are 
so transferred, but not otherwise” 
vested the city court with equity Ju¬ 
risdiction jonly in cases pendmg in 
the county court and transferred to 
it.—^People ex reL Clark v. Adel, 220 
N.Y.S. 696. 129 Misc. 82. 

(2) Annual examlnations of incom- 
petents" accounts and Inventorles are 
not matters “pending” in county 
court, and jurisdiction did not pass 
to the City court.—People ex reL 
Clark V. Adel, 220 N.Y.S. 696, 129 
Misc. 82. 

Eemoval Arom county 

A statute provldlng for transfer, 
on organlzatlon of new county, of 
suits pending in county or clty 
courts of old county to supenor 
court of new county, was Inappllca- 
ble to suit flled in clty court of old 
county against defendant who had 
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•On the other hand, the new or superseding court 
will not, as a general nile, review the judgments and 
decrees rendered in the original court for alleged 
error committed prior to the organization of the 
new court.®^ It has been held that, where an ap- 
peal is lost by reason of the abolition of a court and 
the transfer of its business, the new court cannot set 
aside a verdict and grant a new trial;99 and that, 
where an action was not pending in a court at the 
time of the taking effect of a constitutional provi- 
sion abolishing such court and vesting another 
court with jurisdiction of all actions and proceed- 
ings pending therein, the superseding court had no 
power to order exceptions taken in the former court 
to be heard in the first instance by the superseding 
court.^ A statute conferring jurisdiction has been 
held not to operate to give jurisdiction over causes 
of action arising before the passage of the act.2 

Authority of old or superseded court In the ab- 
sence of a clearly expressed intention, a statute de- 
priving a court of jurisdiction does not operate 
retrospectively to suspend pending proceedings.^ 
and if the statute is not imperative in rec[uiring the 
transfer of all causes, the original court may contin¬ 
ue to exercise jurisdiction over an action com- 
menced therein.^ On the other hand, a court may 


not entertain proceedings over which its jurisdiction 
has been terminated,® and where the jurisdiction of 
the old or superseded court has been completely ter- 
minated, pending cases should be transferred to the 
new court® Where the court is not abolished but is 
deprived of jurisdiction over certain matters, the 
power to enforce the decrees already entered con¬ 
tinues in the original court,^ and the mere fact that 
the power of a court to deal with certain questions 
has been terminated does not deprive it of jurisdic¬ 
tion to set aside a former erroneous decree as to 
such matters.® A division of a county or a judicial 
district will not oust jurisdiction which has already 
attached,® unless express prohibitory words are used 
in the statute,^® or where there is a saving clause 
and a judge who has tried a cause may make and 
file a decision after the county is attached to anoth¬ 
er district, even though he is not a judge thereof.^^ 

Practice, procedure^ process, and defenses. If a 
court under a new constitution is a continuation of 
an established one, and no change is made in the 
practice or procedure therein, the former laws feg- 
ulating the practice of the old courts will be in 
force;i3 and where the constitution provides for a 
transfer of causes to the superseding court to be 
proceeded with as though the old courts had not 


moved from such county after insti- 
tution of suit but before organiza¬ 
tion of new county, notwithstanding 
retum of such defendant after crea- 
tion of new county, and the suit was 
not transferable either at time of 
creation of new county or at time of 
his retum. In any event, the right 
to transfer of suit was waived by 
trial of case twlce in original coun¬ 
ty without objection of either party. 
-^ubers v. Hirschensohn, 127 S.B. 
S25, 33 Ga.App. 752. 

Statutozy tzibimal to entertain jn- 
xlsdletion of the subject matter is 
the court invested with such Juris¬ 
diction at the time the proceedings 
are had.—Taylor v. Dew, 184 So. 184, 
236 Ala. 624. 

98. Ga—Saunders v. Smlth, 3 Ga. 

121 . 

16 aj. p 810 note 75. 

99. N.H.—Cummlngs v. White 

Mountains R. Co., 48 N.EL 114. 

1. N.T.—^Fifth Ave. Bank v. Forty- 
Second St., eta, R. Co.. 40 N.T.S. 
219. 6 App.Diy. 567. 

16 GJ. p 867 note 4. 

9 . Mo.—^Mott Store Co. v. St. Louia, 
etc., R, Co., 168 S.W. 108, 173 Mo. 
App. 189. 

8. Cal.—^Hopkins v. Anderson, 21 P. 

2d 560, 218 Cal. 62. 

Mo.—Mott Store Co. v. St. Louis, 
etc., R. Co., 158 S.W. 108, 173 Mo. 
App. 189. 


Appolntment of reoelvez 

Circumstances of the case may 
justify the chancellor of the abol¬ 
ished court in appointlng a receiver 
to hold and preserve property.—^In re 
Colvin, 8 Md,Ch. 278. 

4. Cal.—^Hopkins v. Anderson, 21 P. 
2d 560, 218 Cal. 62. 

Ohio.—Smedley v. State, 116 N.'Sj. 

1022, 95 Ohio St. 141. 

16 C.J. p 867 note 9. 

Betroaotlve cTurative statnte 
Although under an amendment to 
the constitution transferring all ac¬ 
tions and proceedings pending in 'cer¬ 
tain county courts on Jan, 1, 1927 to 
the City court, a Judgment signed by 
the county court Judge Dec. 30, 1926, 
was improperly entered in the coun¬ 
ty clerks office on Feb. 8, 1927, such 
entry became effective under a sub- 
seQuent statute legalizing and con- 
fLrming validlty of entries of all 
Judgments in such actions in coun¬ 
ty clerk’s offices since Jan. 1, 1927.— 
Parsons v, Benann Holding Corpora¬ 
tion, 221‘'N.Y.S. 622, 129 Misc. 680. 

5 , xj.s.—^Henrletta First Moon v. 
Starllng White Tail, Okl., 46 S. 
Ct. 246, 270 U.S, 243, 70 L.Bd. 666 
—^U. S. V. Johnson, D.C.Wash., 63 
F.2d 267. 

yia.—State ex rei, Whyte v. Gray, 
166 So. 493, 116 Fla. 610. 

AboUibed. or superseded court canuet 

(1) Sign a bili of exceptions.— 
Reed v. Worland, 64 Ind. 216. 
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(2) Try actions.—State v. Lackey, 
2 Ind. 285—16 C.J. p 867 note 6. 

(3) Overrule exceptions so as to 
bind the new court.—Parker v- 
Shropshlre, 26 La.Ann. 37. 

(4) Remove an administrator and 
appoint his successor.—^Liinge v. 
Alaska Treadwell Co., 3 Alaska 9. 

6 . Ind.—Warner v. State, 181 N.B. 
45, 92 Ind.App. 220. 

Power to euter order 
A court whose Jurisdiction is 
superseded may order the transfer 
of causes pending at the time of such 
supersession.—Sharplelgh v. Cooper,' 
1 Tex.A.Civ.Cas. S 56. 

7. Ohio.—^In re Whallon, 26 Ohio 
Cir.Ct., N.S., 167. 

8 . U.S.—Ta-koot-sa v. U. S., C.C.A. 
Or., 262 F. 398. 

9. Miss.—^Box V. Straight Bayou 
Drainage Dlst., 84 So. 3, 121 Miss. 
860. 

16 C.J. p 867 note 11. 

la Mo.—State v. St Louis County 
Ct, 38 Mo. 402. 

IL Mass.—^Dniry v. Midland R. Co„ 
127 Mass. 671. 

12 . Minn.—^Darelius v. Bavls, 77 N. 
W. 214, 74 Minn. 845. 

13. N.T.—Onderdonk v. Mott, 84 
Barb. 106. 

15 C.J. p 867 note 16. 
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been abolished, the legislature has the right to pro¬ 
vide for and regulate the modes of procedure there- 
in, and to prescribe what proceedings in regard 
thereto should be taken by the court and the par¬ 
ties in the specified cases.l^ The mode of proce¬ 
dure of an abolished court, however, is not trans- 
ferred to another court which has an established 
mode of procedure of its own, merely because cas¬ 
es in the abolished court are transferred and 
the law of the court to which a suit is transferred, 
under a statute providing for such removal, regu- 
lates the practice.^® A writ cannot be issued from 
a court not in existence, as where the statute ap- 
pointing the court has not taken efFect,i7 although 
process may be regular notwithstanding the fact 
that on the day of its issuance no judges were com- 
missioned.^^ The filing of the record in the appel¬ 
late court where the case is pending has been held 
to be proper, notwithstanding that prior to such 
filing a new appellate court having jurisdiction had 


been created by statute.^® As to defenses, it is a* 
general rule that such as were available in the old 
court may be relied on in the new where a cause 
of action has been lawfully transferred.20 

§ 136. Judicial Departments, Circuits, and 
Districts 

Where authorlzed to do so, the legislature may creato 
change, or fncrease or decrease the number of Judicial 
cfrcults or districts, but In exercising such power the 
legislature must be governed by constitutfonal require- 
ments. 

The state constitutions usually divide the state in- 
to judicial departments, circuits, or districts,2i or 
give to the legislature the power to make such a di- 
vision.22 Where the constitution expressly or by 
necessary implication so permits, the legislature may 
change judicial districts or circuits,23 niay detach 
and attach counties and districts,24 and increase^s 
or diminish26 the number thereof from time to time 


14. In<L—Holllngsworth v. State, 12 
KE. 490. 111 Ind. 289. 

15 C.J. p 867 note 17. 

•15. Ind.—Blllson v. State, 24 N.B. 
739. 125 Ind. 492. 

15. XJ.S.—Alexandria Canal Co. v. 
Swann, D.C, 5 How, 83, 12 L.Ed. 
60. 

Appeals 

A statute relating^ to appeals from 
an order grranting: or refusingr a new 
triai, and applicable to the new court 
to which probate matters are trans- 
ferred by the constitution. groverns 
instead of the statute which related 
to probate appeals in the old court.— 
In re Davis. 27 P, 342, 11 Mont 1— 
15 C.J. p 867 note 20. 

17. 111.—Coleen v. Pigglns, 1 111. 19. 
15 C.J. p 868 note 22. 

18. Pa.—^Evans v. Webb, 4 Pa.Ii.J. 
318. 

19. Tex.—^Kennedy v. Wheeler, Clv. 
App.. 256 S.W. 316. 

20. U.S.—Alexandria Canal Co. v. 
Swann, D.C., 5 How. 83, 12 L.Ed. 
60. 

21. Mont.—State v. Cooney, 225 P. 
1007, 70 Mont 365. 

15 C.J. p 868 note 31. 

22. S.C.—State v. Cooler, 98 S.E. 
845, 112 g.C. 96—State v. Mauups, 
92 S.B. 1063, 107 S.C 346. 

16 C.J. p 868 note 32, p 860 note 89, 
p 861 note 94. 

Jndlolal dlstxlct dellned 

(1) By *'Judicial dlstrict” is meant 
a poUtical and convenient arrange- 
ment for electing dlstrict court 
judges and deslgnating their terri- 
torial jurisdiction. — Consolidated 
Plour Mills Co. V, Muegge, 260 P. 
746, 127 Okl. 295, reversed on other 
grounds 49 S.Ct 17, 278 U.S. 659, 73 
luEd. 505. 


(2) Other deOtnitions see 34 C.J. p 
1182 notes 2. 3. 

23. Ala.—^Bx parte Johnson, 84 So. 
803, 203 Ala. 579. 

Pa.—Commonwealth v. Wehr, 17 Pa. 
Dlst & Co. 689. 

Tex.—Chambers v. Baldwin, Com. 
App., 282 S.W. 793, reversing, Civ. 
App., 274 S.W. 1011—Porch v. 
Rooney, Civ.App., 275 S.W. 494. 
Wyo,—Brown v. Clark, 34 P.2d 17, 
47 Wyo. 216. 

15 C.J. p 868 note 33, p 861 note 93, 
p 860 note 89. 

Effect of change 

(1) Under some laws dlstrict 
courts exlst as dlstrict courts of a 
particular county, and not as dis- 
trict courts of a particular judicial 
distrlct; and where by a statute a 
county is detached from one judicial 
dlstrict and attached to another, the 
terms of court are not changed by 
law.—Consolidated Plour Mills Co. v. 
Muegge, 260 P. 745, 127 Okl. 296, re¬ 
versed on other grounds 49 S.Ct. 17, 
278 U.S. 659, 73 L-Bd. 505—Bx parte 
Worley, 66 P.2d 107, 60 OkLCr. 384. 

I (2) It has also been held that the 
placing of the court in a new judicial 
dlstrict does not affect pending cases. 
—Peddy v. State, 49 S.W.2d 746, 120 
Tex.Cr. 666. 

(3) Accordlngly, the transfer by 
law of a county from one Judicial 
Circuit to another does not aflect the 
validity of judgments obtalned in 
the county or proceedings thereon.— 
Sendoya v. Chattanooga Brewing Co., 
74 So. 801, 73 Pia. 648. 

Bntire state one dlstrict 
Statute held not to have made en- 
tlre state one judicial dlstrict in 
which any and ali Circuit judges 
might be sald to sit regularly in any 
and all circuits.—Lamb v. Board of 

208 


Auditors of Wayne County, 209 N.W. 
195. 235 Mlch. 95. 
mmlelpal conrt 

Under Kansas City Charter, art 4 
58 8, 10, common council had rlght, 
not only to flx boundary line of dl- 
vislons of municipal court in ordi- 
nance creating them, but to change 
them from time to time, even dur- 
iag term for which Judge had been 
elected and was serving.—State ex 
rei. Russell v. Gardner, 266 S.W. 996, 
218 Mo.App. 217. 

I Power not restrlcted 

(1) Provision of constitution that 
judges may or shall hold court for 
each other does not restnct power of 
legislature to change boundaries of 
districts.—^Brown v. Clark, 84 P.2d 
17, 47 Wyo. 216. 

(2) Other provlsions not restrlct- 
Ing power see 15 C.J. p 868 note 33 
[a]. 

Statute constmed and held to reor- 
ganize Judicial districts, and not to 
abolish districts.—State v. Manry, 16 
S.W.2d 809, 118 Tex. 449. 

24. Okl.—Bx parte Worley, 66 P.2d 
107, 60 Okl.Cr. 384. 

15 C.J. p 861 note 91. 

26. Ind.—State ex rei. Wadsworth v. 
Wright, 6 N.B.2d 604, 211 Ind. 
41. 

La.—State ex rei. Garland v. Guil- 
lory, 166 So. 94, 184 La. 329. 

16 C.J. p 868 note 34, p 861 note 90, 

P 861 note 2. 

26. Pia.—State ex rei. Landls v. 

Bird, 163 So. 248, 120 Pia. 780. 

16 C.J. p 861 note 90. 

Constmotlon of axnendment 
Constitutional amendment relatlng 
to reapportionment and reduction of 
judicial circuits and Circuit judges 
did not Work any changes in Circuit 
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as may be deemed necessary and proper. On the 
other hand, in the absence of constitutional authori- 
zation, the legislature has no power either to create 
or abolish judicial circuits as established or permit- 
ted to be established under the constitution.27 

In exercising the power to create or change ju¬ 


dicial districts, the legislature must, of course, be 
govemed by constitutional requirements,28 such as 
to population,29 equality of population,®® territory,^^ 
and number^^ Qf districts, contiguity of counties in 
the same district,33 and compactness of geographi- 
cal form of districts,and the business involved in 


conrts System, esccept such as mlght 
be necessarily implied for accom- 
plishment of reapportionment and 
reduction, and did not repeal or 
amend constitutional provlslons re- 
lating to Judiclary.—State ex rei. 
Landis v. Thompson, 163 So. 270, 120 
Fla. 860. 

Holding of eleotion 
A constitutional provision that 
«Nor shall the boundary of any ju¬ 
dicial dlstiict in a county be changed, 
unless, at an election held for that 
purpose, two-thirds of those voting 
assent thereto” Is inapplicable to 
the abolition of a line and a merger 
of districts. Statute held to au- 
thorlze submlssion to voters of ques- 
tlon whether line between Judicial 
districts should be abollshed.—Mulli- 
ner v. Bouldln, 131 So. 364, 159 Mias. 
212 . 

ProvlsioiL “untU. otherwise provida 
ed by law,” as used in constltution 
respectlng Judicial districts, author- 
Izes legislature to reduce number of 
Judicial districts.—Brown v. Clark, 
34 P.2d 17. 47 Wyo. 216. 
Beapportioxunent 

Under a constitutional provision 
requiring reapportionment and reduc¬ 
tion of Judicial circuits, Judicial cir¬ 
cuits which are unchanged remain 
in existence without belng contlnued. 
—State ex rei. Landis v. Blrd, 163 
So. 248. 120 Fla. 780. 

Statute held not to aboUsh Judi¬ 
cial district.—Sibley v. Continental 
Supply Co., Tex,Civ.App., 290 S.W. 
769, error denied 292 S.W. 165, 116 
Tex. 403. 

27. Fla.—State ex rei. Landis v. 
Thompson, 168 So. 270, 120 Fla. 
860. 

Pa.—Commonwealth v. Gamble, 62 
Pa. 343, 1 Am.H. 422. 

Beason for zule 

Legislature enactlng laws con- 
ceruing Circuit courts and Circuit 
Judges of general Jurisdiction acts 
solely as agency of people under del- 
egated authority which must be 
found In constltution, and not under 
Its general power to leglslate.—State 
ex rei. Landis v. Thompson, 163 So. 
270, 120 Fla. 860. 

28. Fla.—State ex rei. Landis v. 
Thompson, supra. 

Nev.—State ex rei. Wlchman v. Ger- 
hig, 24 P.2d 313, 55 Nev. 46. 

Tex.—Reasonover v. Reasonover, 58 
S.W.2d 817, 122 Tex. 612. answer- 
Ing certifled questions, Civ.App., 69 
S.W.2d 887. 

210.J.S.-14 


Coustltutioxial qtLalifloations held 
appllcable to creation of additlonal 
districts. and not appllcable solely to 
flrst divlsion of state by legislature. 
—Willis v. Jonson, 121 S.W.2d 904, 
276 Ky. 588. 

Mere surplusage in act which vlo- 
lates constitutional requirements 
may be disregarded.—State ex rei. 
Landis V. Thompson, 163 So. 270, 
120 Fla. 860. 

CoBstltutlonal pxovlsloiui In paxl 
materia should be read together in 
determlning limitations on legisla- 
ture’s power over Judicial districts.— 
Howard v. Perguson, 180 S.E. 629. 
116 W.Va. 362. 

Statutas held not vlolatlve of re- 
qnlrement 

(1) That right of appeal he pre- 
served.—^Bonner v. Jackson, 261 S. 
W. 1. 168 Ark. 526. 

(2) That legislature paas a “suita- 
ble laW* for reduction of number of 
circuits.—State ex rei. Landis v. 
Thompson, 163 So. 270, 120 Fla. 860. 

29. Ky.—Wlllls V. Jonson, 130 S.W. 
2d 828, 279 Ky. 416—Willis v. Jon¬ 
son, 121 S.W.2d 904, 275 Ky. 688— 
Nolan V. Jones, 284 S.W. 1054, 215 
Ky. 238. 

15 C.J. p 869 note 35. 

30. 111.—People V. Rose, 67 N,H. 746, 
203 IlL 46. 

31. Ky.—^Willis V. Jonson, 121 S.W. 
2d 904, 276 Ky. 638—Plelds v, 
Nickell. 58 S.W.2d 912, 248 Ky. 
626. 

16 C.J. p 869 note 37. 

Aocesslbility and oonvenlence 

Under constitutional provision con- 
cerning the creation of Judicial dis¬ 
tricts, the elements of accessibility 
and convenience were a primary con- 
sideration of framers of constitutlon 
in providing that due regard should 
be given the territory affected.—Wil¬ 
lis v. Jonson, 130 S.W.2d 828, 279 
Ky. 416. 

Bietrlot dlvided by zlvers 

As regards constitutlonallty of act 
creating new Judicial district, the 
general assembly failed to act wi\h 
due regard to territory involved as 
required by constltution, where the 
new Judicial district created by legis¬ 
lature was located on both sides of 
rivers which traversed its territory 
from end to end, and which could not 
be crossed during times of high 
water because there were no brldges, 
and new district was much larger 
than any of the old districts, and 
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was almost twice as large as the oth¬ 
er districts involved after the crea¬ 
tion of the new district.—^Willis v. 
Jonson, 121 S.W.2d 904, 276 Ky. 
538. 

Slngle ooimty tm dlstxlot 

(1) Where the constitutlon so per- 
mlts, a county of a certaln popula- 
tion may alone constitute a Judicial 
Circuit or district. 

Ala.—State v. Black. 74 So. 387, 199 
Ala. 321. 

S.C.—State v. Cooler, 98 S.B. 845, 112 
S.C. 96—State v. Mappus, 92 S.B. 
1053, 107 S.C. 845. 

(2) Where the constitutional pro¬ 
vision also requires that a City of a 
certain population be in the county. 
It refers to a clty havlng that num¬ 
ber of bona fide resldents withln its 
corporate limlts.—^Nolan v. Jones, 284 
S.W. 1064, 215 Ky. 238. 

Dlvision of county 

(1) Some constltutions contemplate 
no such thing as a Judicial Circuit 
to he composed of a mere subdivl- 
sion of a county; a county as a 
whole being the minimum territorlal 
limit of a Circuit, and then only when 
havlng a certain population and 
property valuatloi\.—^In re Opinlons 
of the Justices, 117 So. 60, 217 Ala. 
602. 

(2) It has also been held that a 
portion of a county, not constltutlng 
either a clty or village, cannot he 
dissevered for local Judicial pur- 
poses from the reat, leavlng it a unit 
for all other purposes of clvll gov- 
ernment.—People ex rei. Townsend v. 
Porter, 90 N.T. 68—^People v, Bolce, 
118 N.T.S, 600, 63 Misc. 867. 

(3) On the other hand. in the ah- 
sence of constitutional restrlctlon, 
the legislature may divide a county 
into judicial districts, and define the 
power and Jurisdiction of the courts 
therein sltuated. 

Ark,—Williams v. Montgomery, 17 S. 
W.2d 876, 179 Ark. 611—Cowger v. 
Bllison, 299 S.W. 1031, 176 Ark. 
478. 

Tex.—Kruegel v. Daniels, 109 S.W. 
1108, 50 Tex.Civ.App. 216. 

38. Ky.—^Brown v. Moss, 105 S.W. 
189, 126 Ky. 833, 31 Ky.L. 1288. 

15 C.J. p 869 note 38. 

33. 111.—^People V. Rose, 67 N.E. 
746, 203 111. 46. 

16 C.J. p 860 note 89 [cL 

34, IlL—^People v. Rose, supra. 
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the districts.^® So, also, where the constitution per- 
mits this power to be exercised at certain times 
only, such limitation is binding.^® Where a dis- 
cretion is delegated to the Icgislature in these re- 
spects, if it acts within the constitutional restric- 
tions on the exercise of such power,its exercise 
will not be reviewed by the courts unless it appears 
that there was a gross abuse o£ discretion.38 

The division of a single county attached to an ex- 
isting judicial district into two counties will, unless 
otherwise provided, leave both counties within the 
same district.^9 Where the statute so provides, the 
courts of one district will not have jurisdiction over 
matters arising in, or persons residing in, other dis- 
tricts, even though both districts are wholly in one 
county.^® 


§ 137. Divisions and Parts of Courts 

A court which Is dlvlded Into divisions or departments 
remalns a unit notwithstanding; actlons brought in any 
of the departments are in effect in the same court, and 
decisions and Judgments therein are rendered by the 
same tribunal. The department to which a case is 
assigned has exclusive Jurisdiction of it unless or untll 
the case is transferred or reassigned to another depart¬ 
ment. 

It frequently happens that a court is divided into 
a number of different departments, parts, or divi¬ 
sions,and the legislature has power so to regu¬ 
late the business of a court in the absence of any 
constitutional prohibition,^^ hut the creation of divi¬ 
sions by a court in cohtravention of constitutional 
or statutory provisions is invalid.^3 Cases are as¬ 
signed to the various divisions or departments as 
provided by statute or rule of court,^^ and a litigant 


35w Ky.—Wniis V. Jonson, 130 S.W. 
2d 828, 279 Ky. 416—Wlllls v. Jon- 
son. 121 S.W.2d 904. 276 Ky. 538. 

36. Pa.—^Noecker v. Woods, 102 A. 
607, 269 Pa. 160. 

W.Va.—^Howaxd v. Ferguson, 180 S.E. 

629, 116 W.Va. 362. 

15 C.J. p 869 note 42. p 860 note 89 
[a], p 861 note 91 [a]. 

Simes at wbloli power may be ezer- 
dsed 

(1) First session after enumera- 
tion.—Fields v. Nickell. 58 S.W.2d 
912, 248 Ky. 526. 

( 2 ) Expiration of elective term of 
Circuit judges, where county is 
transferred fTom one district to an¬ 
other.—^Howard v. Ferguson, 180 S. 
E. 529. 116 W.Va. 362. 

37- Ky.—Willis v. Jonson, 121 S.W. 
2 d 904, 275 Ky. 538. 

Conditions as a whoie must he con- 
sidered by the legislature, having due 
regard for the several factors set 
forth by the constitution.—^WiUis v. 
Jonson, 130 S.W.2d 828, 27:9 Ky. 416. 

3& Arh.—^Bonner v. Jackson, 251 S. 
W. 1, 158 Ark. 526. 

15 C.J. p 869 note 41, p 860 note 89 
CbJ. 

Anthoiity of oonrt 
In suit attacklng validlty of stat¬ 
ute creating a new Judicial district, 
the authorlty of the courts was to 
detennine whether there was any 
evidence to support leglslative con- 
clusion that a new district was nec- 
essary or to show that legislature 
had due regard for the factual condi¬ 
tions viewed as a whoie; the courts 
cannot treat the factors of terrltoryi 
business, and population separately. 
—WUUs V. Jonson, 130 S.W.2d 828, 
27$ Ky, 416. 

Presnmptioii in favor of act 
In suit challenging validlty of 
statute creating a new Judicial dis¬ 
trict, the determination of the legis¬ 
lature would be presumed to have. 


been supported by facts known to 
it, unless facts Judicially known or 
proved precluded such possibillty.— 
WiUla V. Jonson, 130 S.W.2d 828, 279 
Ky. 416. 

39. Mlch.—^People v. Maynard, 16 
Mich. 463. 

40. Ark,—Cowger v. Ellison, 299 S. 
W. 1031. 176 Ark. 478. 

41. La.—^Plazza v. HcEerznott, 101 
So. 269, 156 La. 930. 

Mo.—^Title Guaranty & Surety Co. v. 

Drennon, App., 208 S.W. 474. 

15 C.J. p 869 note 45. 

40. Ala.—McCreless v. Tenne^see 
Valley Bank, 94 So. 722, 208 Ala. 
414—^Hardeman v. State, 99 So. 53, • 
19 ^Lla.A.pp. 563 . 

Qa.—McCall v. State, 108 S.R 428, 
160 Ga. 81—Fountain v. State, 101 
S.E. 294, 149 Ga. 519, reversing 98 
S.E. 178, 23 Ga.App. 113, opinlon 
conformed to 101 S.E 712, 24 Ga. 
App. 658. 

Ind.—State v. Greenwald. 116 N.B. 

296, 186 Ind. 321. 

! 15 C.J. p 869 note 46. 
i JnilsdictloiL over parttoular pxoooed- 

! ings 

(1) A constitutional provision 
which confers Jurisdiction over cer¬ 
tain matters on the superior courts 
does not confer on each of such 
courts concurrent Jurisdiction of 
such matters coextenslve wlth the 
state so as to prevent the legislature 
from designating partlcular proceed- 
Ings which shall be excluslvely with¬ 
in the Jurisdiction of one of such 
courts.—^Elberta Oil Co. v. Superior 
Court of Califomia in and for Kings 
County. 239 P. 416, 74 CaLApp. 114. 

(2) Thus, a constitutional provi- 
sion conferring Jurisdiction in ali 
matters of probate on the superior 
court does not mean that the su¬ 
perior courts in the state have con¬ 
current Jurisdiction in every partlcu¬ 
lar probate matter, but the legisla¬ 
ture has the right to prescribe which 
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court shall exercise Jurisdiction of 
the partlcular estate.—^Dpngan v. 
Fresno County Super. Ct., 84 p. 767, 
149 Cal. 98, 117 Am.S.R. 119. 

Alabama statute not repeaied by 
amendment 

Local Acts 1919 p 12 , amending 
Acts 1909 p 14, which provided for 
a branch of the circuit court of Mar- 
shall county at Albertville does not 
repeal it, and the court stili remalns 
as a branch of the Circuit court of 
Marahall county, and the old court 
is not abolished.—Lang v. State, 89 
So. 164, 18 Ala.App. 88 , certiorari de- 
nied 89 So. 166, 206 Ala. 58—Kuyken- 
dall V. State, 87 So. 878, 17 Ala.App. 
582, certiorari denied 87 So. 882, 205 
Ala. 213. 

43. Cal.—^Fay v. District Court of 
Appeal, Second Appellate DIst., Di¬ 
vision 2 , 254 P. 896, 200 Cal. 622. 
Fla.—City of Coral Gables v. Blount, 
178 So. 654, 131 Fla. 36. 

44 - Fla.—State ex rei. Palmer v. 
Atkinson, 156 So. 726, 116 Fla. 866 , 
96 AIi.B. 539. 

La.—^Merrick v. Southern Publlshing 
Co., 75 So. 74, 141 La. 342. 

Mo.—State ex rei. MacNish v. Land- 
wehr, 60 S.W.2d 4-^State ex rei. 
Clinton Const. Co. v. Johnson, 272 
S.W. 928—rMeierhofCer v. Hknsell, 
243 S.W. 131, 294 Mo. 196—Fox- 
Miller Grain Co. v. Stephans, App., 
217 S.W. 994. 

N.T.—Ford v. Clarke, 197 N.Y.S. 424, 
204 App.Dlv. 5, afflrmed 142 N.E 
302, 236 N.T. 606. 

XTeoasslty fov asstgnment 

In accordance wlth statute or rule 
of court, a division has no authorlty 
to hear a case until it has been as¬ 
signed to it.—Halllnan v. Superior 
Court in and fqr City and County of 
San Franclsco, 81 P.2d 254, 27 CaL 
App.2d 433. 

Mo.—^MeierhofCer v. Hansell, 243 S.W. 
181, 294 Mo. 195. 



21 C.J.S. 


C0URT8 


§ 137 


has no inherent right to have a case tried by a par- 
ticular division or judge.^® Cases of a particular 
nature should be assigned to the department desig- 
nated by statute or nile of court for that type of 
case,^® but jurisdiction is not dependent on a proper 
assignment and an irregularity in an assignmcnt 
presents no question of jurisdiction in the ordinary 
sense of the term,^'^ and the irregularity is waived 
or cured by the absence of a timely objection there- 
to.^® An assigpiment of the first of several identi- 
cal suits will carry all the others to the same dtvi- 
sion of the court.'*^ In the absence of any rules of 
court, after business had been distributed among 


different departments by an order of court concur- 
red in by all the judges, the order should be held 
binding until revoked or modified by the same au- 

thority.50 

The court remains a unit notwithstanding such a 
division and where the constitution vests the 
power in the court and not in departments, which 
are merely for convenience, the judges hold but 
one and the same court whether sitting separately or 
together.52 Actions brought in any of such depart¬ 
ments are in effect in the same court, and decisions 
and judgments therein are rendered by the same 
tribunal,although where a case is assigned or al- 


45. La.—Robertson v. Cambon, 146 

So. 788, 176 La. 753. 

1 ^ 0 .—^Dawson v. Scott, 49 S.W.2d 87. 
Mont.—State ex rei. Clark v, Bailey, 
44 P.2d 740, 99 Mont. 484. 
practloe ziot commended 
The practice of attempting to 
maneuver a cause before a particular 
judge is not commended.—Hilton v. 
Mack, 16 N.T.S.2d 187, 257 App.Div. 
709. 

46. Or.—^Leonard v. Ekwall, 264 P. 
463, 124 Or. 361. 

joxy oases 

A rule of court reaulrlng all Jury 
cases when at Issue 'to be trans- 
ferred to a certain division means 
that the case shall be transferred 
when it is ready for trial on the 
merlts and until then the other di- 
visions are to retain jurisdiction.— 
Plasa Amusement Co. v. Frank Ru- 
benstein & Co., 111 So. 702, 163 La. 
272—Briggs v. Aiken, 93 So. 917, 162 
La. 607. 

Probate matters 

Or.—^Leonard v. Ekwall, 264 P. 463, 
124 Or. 851. 

47. Ark.—^Blackstad Mercantile Co. 
v. Bond, 148 S.W. 262, 104 Ark. 46. 

CaL—^White v. San Francisco Super, 
Ct, 42 P. 480, 110 Cal. 60—People 
V. Barbera, 248 P. 304, 78 Cal.App. 
277. 

La.—Byrnes v. Byrnes, 38 So. 991, 
115 La. 275—Succession of Mur- 
ray, 6 La.A., Orleans, 283. 

MOi—State ex rei. MacNish. v. Land- 
wehr, 60 S.W.2d 4. 

N.T.—Dairy Sealed.v. Ten Byck, 288 
N.T.S. 641, 169 Misc. 716, reversed 
on other grounds 289 N.T.S. 86, 
248 App.Dlv. 362, followed in Sun- 
ahine Farms v. Ten Byck, 289 N.T. 
S. 89, 248 App.Div. 814, and Sheehy 
V. Ten Byck, 289 N.T.S. 89, 248 
App.Div. 814. 

Peslgrnatloii. of dlvtalon for partlou- 
lar type of oajie 

The fact that a certain division 
is designated to handle a particular 
type of case does not deprlve the 
other dlvlslons of jurisdiction If 
cases of that type are allotted tc 


them.—State ex rei. MacNish v. 
Landwehr, Mo., 60 S.W.2d 4. 

48. La.—State ex rei. Marchand v. 
Judge of Division A, Civil Dist. 
Court, 10 So. 768, 44 La.Ann. 190— 
James v. Meyer, 8 So. 576, 43 La. 
Ann. 38—Succession of Murray, 6 
La.A.,Orleans, 283. 

Mo.—Fox-Miller Grain Co. v. Ste- 
phans, App., 217 S.W. 994. 

49. La.—State v. Judges Civil Dist. 
Ct, 18 So. 632. 47 La.Ann. 1601. 

Proeeedinars previouaiy peaOing 
Under rule of court, cases growlng 
out of other suits or proceedings 
previously pending or involvlng a 
common fund shall follow the as¬ 
signment of the original suit or go 
to the division first acquiring juris¬ 
diction of the fund.—^Merricic v. 
Southern Publishing Co., 76 So. 74, 
141 La. 342. 

AssLgmment oo. STLhBeqrifiiLt appeal 

A cause which has previously been 
in the appellate court Is on a sub- 
sequent appeal assigned to that 
hranch which declded it on prior re- 
view; but, If through Inadvertence 
it is assigned to another branch, the 
assignment is, with the consent of 
that branch, vacated.—^Tarallo v. L. 
W. Huhhell FerUUzer Co!, 209 111. 
App. 600. 

60. Mont.—State v. Donlan, 80 P. 
244, 82 Mont 256. 

51. Ariz.—^Falrea v. Frohmlller, 67 
P.2d“470, 472, 49 Ariz. 866, quoting 
Coxpns J'iixl8—^Peterson v. Speak- 
man, 66 P.2d 1023, 49 Ariz. 842— 
Grordon v. Reeves, 267 S.W. 133, 
166 Ark. 601. 

Cal.—Tubby v. Tubby, 260 P. 294, 202 
Cal. 272. 

Kan.—Gombs v. Combs, 162 P. 273, 
99 Kan. 626. 

La.—^Rohertson v. Cambon, 146 So.' 
738, 176 La. 763. 

Ii^ich.—^Petltion of Board of Bduca- 
tlon of City of Detroit, 214 N.W. 
289. 239 Mich. 46. 

Mo.—State ex reL MacNish v. Land¬ 
wehr, 60 S.W.2d 4—^In re McFar- 
land, .12 S.W.2d 623, 223 Mo.App. 
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826—Case v. Smith, 267 S.W. 148, 
215 Mo.App. 621. 

Wash.—State ex reL Onstine v. Bart- 
lett, 230 P. 636, 131 Wash. 546, 
quoting Corpus Jnxis. 

15 C.J. p 869 note 47. 

Suit agalnst foreign. corporotloa 
Suit may, be maintalned agalnst 
foreign Corporation in any Circuit 
court of any county in which it 
doea business by agent, regardless of 
number of branch courts, In absence 
of any restriction as to hranch 
courts fixed by law.—Ex parte Kemp, 
168 So. 147, 282 Ala. 434. 

52. CaL—^White v. San Francisco 
Super. Ct, 4^ P. 480, 110 CaL 60— 
People V. Barbera, 248 P. 304, 78 
CaLApp. 277. 

lowa,—^Dunkelbarger v. Myers, 238 
N.W. 744, 211 lowa 512. 

Mont—State v. Great Northern Util¬ 
ities Co., 284 P. 772, 86 Mont 442. 
Booh dapartment coustitutes court 
Bach department of superior court 
consti tutes court—^Unlon Bank & 
Trust Co. of Los Angeles v. Los An- 
gelea County, 38 P.2d 442, 2 CaLApp 
2d 600. 

Judlclal fnxLotlous iLOt deniad 

Since the dlstrict court is a court 
of general Jurisdiction, the mere di¬ 
vision of judicial duties by agree- 
ment of the judges does not in it- 
self deny judicial functions to any 
judge of that court—^Poley v. Utter- 
hack, 196 N.W. 721, 196 lowa 966. 
Jtaws govenilng dspartmesLt 

Department of Circuit court known 
as department of domestlc relations 
is governed by general laws gov- 
erning other departments of the Cir¬ 
cuit court when exercising the Juris¬ 
diction common to all Circuit courts. 
—^Hallett ex rei. State v. Hallett 66 
P.2d 1143, 163 Or. 63. , 

53. Ariz.—^Peterson v. Speakman, 66 
P.2d 1023, 49 Ariz. 342. 

CaL—^Davis v, Conant, 61 P.2d 151, 
10 CaLApp. 2d 73—City of Long 
Beach v. Wright, 25 P.2d 641, 184 
CaLApp. 366. 

Fla.—State ex reL Brooka v. Free- 
land, 138 So. 27. 103 Fla. 663. 
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lotted to a particular departmcnt or division, such 
department or division has exclusive jnrisdiction 
thereof,54 unless or until the case is transferred or 
reassigned to another department or division,®® ex- 
ercises ali the powers of the court which it repre- 
sents,®® and has jnrisdiction to decide all the issues 


which properly come before A separate and 

distinet action,®® or a proceeding to enforce the 
judgment obtained,®® may properly be heard in an¬ 
other department. The proceedings in the various 
branches of a court must be separate and independ- 
ent in so far as the trial of causes is concerned,®® 


Kan.—Wolcott v. Stewart. 239 P. 765, 
119 Kan. 407. 

jja,—State v. MePherson, 138 So. 663, 
173 La. 773. 

N.T.—^Public Service Commlssion. 

First Dist, v. Brooklyn Heigrhts R. 
Co., 172 N.Y.S. 790, 105 Mlsc. 264, 
P.U.R.1919B 258. 

Or.—^Hertzen v, Hertzen, 208 P. 680, 
104 Or. 423. 

15 C.J. p 869 note 49. 

Coxurtrootioii of irtatute M dlreotoxy 
Statute providing that Injunctlon 
to restrain state officers from per- 
formins: duty shall be granted only 
by supreme court at term sittlngr In 
department In which ofhcer or board 
Is located, or duty is required to be 
performed, although mandatory in 
form, must be construed as dlrecto- 
ry, otherwise it would be uncon- 
stltutional as restraint on chancery 
jurisdiction of some justices of su¬ 
preme court, while conferrin^r It on! 
others-—^Dalry Sealed v. Ten Eyck, 
288 N.Y.S. 641, 159 Mlsc. 716, re- 
versed on other grounds 289 N.Y.S. 
85, 248 App.Div. 352, followed In Sun- 
shln«^ Farms v. Ten Eyck, 289 N.Y.S. 
89, ^48 App.DIv. 814 and Sheehy v. 
Ten Eyck. 289 N.Y.S. 89, 248 App.Div. 
814. 

54 FIcl—C ity of Coral Gables v, 
Blount, 178 So. 654, 131 Fla. 36. 
lowa.—^Dunkelbarger v. Myers, 233 
N.W. 744, 746, 211 lowa 612, citinar 
Corpiu JnxlB. 

Ky.—^Hatzell v. Dover, 270 S.W. 723, 
208 Ky. 149. 

lia.—State ex reL Scanlan v. City of 
Hammond, 165 So. 314, 184 La. 13. 
Mo.—State ex rei Hayes v. Ellison, 
191 S.W. 49—May Hosiery Mills v. 
Hirsch, App., 274 S.W. 887—Hirsch 
V. Hirsch, App., 273 S.W. 161— 
Case V. Smith, 267 S.W. 148, 216 
Mo.App. 621. 

MonL—^Lutey Bros. v. Jackson, 179 
P. 459, 65 Mont. 656. 

15 C.J. p 869 note 50. 

Settinsr adde oontluiiaiLce ffraated by 
aaiother Jndge 

A judge to whom a case is regular- 
ly assigned for trial has authority in 
the exercise of his discretion to set 
aside a contlnuance granted by an¬ 
other judge and reset the case for 
trial—^Morris v. McBlroy, 122 So, 
608, 219 Ala. 369, denying certiorari 
122 So. 606, 23 AlaJVpp. 96. 

JurlBdietlou not properly acgulred 
(1) Where a division has never 
properly acQuired Jurisdiction over 
a cause, further proceedings in the 


cause may be commenced in another 
division.—^Riggs v. Molse, Mo., 128 
S.W.2d 632. ' 

(2) Thus, where a testamentary 
trustee made applicatlon to reslgn 
wlthout giving notice to benefleia- 
ries whose consent was not obtalned, 
division of court to which applica- 
tion was submitted had no Jurisdic¬ 
tion, the resignation was a nullity, 
and the appointment of a successor 
was void, so that another division of 
the court, to which, after trustee^s 
death, a suhscQuent petition was as- 
signed, had Jurisdiction to appoint a 
succeeding trustee.—^Higgs v. Molse, 
supra. 

Beqnefft for trial by another Jndge 

(1) Where a cause was assigned 
to a division of the Circuit court, the 
request of the Judge of that divi¬ 
sion that a Judge of another divi¬ 
sion hear the cause was held valid 
and not in violation of the general 
rule that the division to which a 
case is assigned has exclusive Juris¬ 
diction.—^Hargadine-McKlttrick Dry 
Gooda Co. V. Gareache, Mo., 227 S.W. 
824. 

(2) The authority for the request 
of one Circuit Judge that another 
Judge of the same court sit for him 
belng shown, the reason therefor 
need not be stated in the request.— 
Hargadine-McKittrick Dry Goods Co. 
V. Garesche, supra. 

Appoi2Ltm«at of roeelvem 

Court having acqtdred Jurisdiction 
over insolvent corporation's property, 
and appointed receivers, coordmate 
branch of same court cannot take 
property out of receiver's hands and 
place it in possession of others.— 
Scranton Button Co. v. Neonlite Cor¬ 
poration of America» 149 A. 369, 105 
N.J.Eq. 708. 

•Change of venne 

Under Rev.St.l919 $ 1371, relating 
to change of venue in St Louis Cir¬ 
cuit courts, each division of Circuit 
court of such city is to be treated 
as If it were separate and complete 
court.—State ex rei Paramouht Pro¬ 
gressive Order of Moose v. Miller, 
273 S.W. 122, 216 Mo.App. 692. 

55. Mo.—^Haehl v. Wabash R. Co., 

24 S.W. 737, 119 Mo. 325—Title 

Guaranty & Surety Co. v. Drennon, 

App.. 208 S.W. 474. 

QnestlonuB arifdng pendlng roasslgn- 
ment 

If party to actlon, which has been 
regularly assigned to department of 
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superior court, is of opinion that 
some question in connectlon with ac- 
tion should be presented to Judge 
preslding over another department, 
applicatlon should be made for re- 
assignment of action, and, until such 
reasslgnment be ordered, in absence 
of an emergency, questions concern- 
Ing action should be presented to 
Judge before whom action is pending 
or to preslding Judge himself.—State 
ex rei Hillman v. Superior Court for 
King County, 47 P.2d 8, 182 Wash. 
372. 

661 Fla.—^United American Ins. Co. 

V. Oak, 166 So. 547, 123 Fla. 159. 

Mo.—State ex rei. MacNish v. Land- 

wehr, 60 S,W.2d 4. 

Mont.—^Rowan v. Gazette Printing 
Co., 220 P. 1104, 69 Mont 170. 

15 C.J. p 869 note 62. 

Dlsmlssal of writ of error 

One of two Circuit Judges in Hilis- 
borough county was held authorized 
to dismiss writ of error to civil court 
of record.—State ex rei, Meriden 
Creamery Co. v. Robles, 150 So. 247, 
111 Fla. 276. 

Order afflxmlng Jndgmeait 
Judge of division of Circuit court 
to which appeal from Justice's Judg¬ 
ment was assigned had Jurisdiction 
to en ter order affirming Judgment for 
want of notice of appeal and to en- 
ter nunc pro tunc order thereon.— 
Thomas v. Brotherhood of Railway 
and Steamship Clerks, Mo.App., 72 S. 
W.2d 502. 

57. Mo.—State ex rei. Clinton Const. 
Co. V. Johnson, 272 S.W. 928— 
Thomas v, Brotherhood of Railway 
and Steamship Clerks, App., 72 S. 

W. 2d 602. 

Mont—State v. Grcat Northern Util¬ 
ities Co., 284 P. 772, 86 Mont 442. 
15 C.J. p 870 note 53. 

58. Cal.—Nickel v. State, 175 P. 641, 
179 Cal. 126. 

La.—State ex rei. Fazzio v, Triolo, 
101 So. 211, 166 La. 824—Firemen*s 
Ins. Co. V. Hava, 78 So. 486, 143 
La. 254. 

59. Mo.—Graber v. Ft. Dearborn 
Casualty Underwriters of Chicago, 
IlL, App., 35 S.W.2d 933—Gratf v. 
Continental Auto Ins. Underwrit¬ 
ers, Springfield, 111., 35 S.W.2d 926, 
225 Mo.App. 85. 

60. D.C.—^Re GomperS, 40 App.D.C. 
293. 

111.—People V. Matson, 22 N.B. 466. 
129 111. 591. 
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and a grant is cxclusive in accordance with its tenns 
where it confers authority to sit in banc for a speci- 
fied purpose, and for no other purpose whatever.®^ 
The intent of the constitution will determine the 
power of judges to sit together or separately to hold 
court in each branch, and in accordance with such 
intent oniy one judge may participate in the pro- 
ceedings in a given case.62 a judge of one branch 
or department may hear and determine a cause 
pending in another department, or make orders in 
connection therewith, where a necessity therefor 
arises,®^ even though one branch is civil and the 
other criminal.®^ 

A case originally assigned to one division or de¬ 
partment may be transferred to another,®® without 
notice,®® unless notice is required by statute,®7 but 
such transfer does not affect previous orders in the 
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case made in the department to which it then be- 
longed,®® nor is the jurisdiction of one department 
affected by the fact that preliminary orders were 
made in another department.®^^ The transfer of a 
case from one division to another is not a transfer 
of jurisdiction from one court to another.*^® In ac¬ 
cordance with statutory provisions or rules of court, 
the transfer may be by a judge on his own motion,*^^ 
or it may be by agreement of the judges.72 The di¬ 
vision or judge to whom a case is transferred or 
reassigned alone has jurisdiction of the case there- 
after,"^^ except as to matters which have been taken 
under advisement prior to transfer,74 and may ren- 
der judgment.'^® 

Courts may be separate and distinet, although the 
same judge presides over both of them,'^® and where 
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61. Colo.—^People v. Arapahoe Coun- 
ty Dist. Ct., 24 P. 260, 14 Colo. 396. 

62. 111.—^Wayland v. City of Chlca- 
go, 16 TS[.B.2d 616, 369 111. 43—Cour- 
son V. Brownlngr, 78 111. 208—Hali 
V. Hamllton, 74 111. 487—Jones v. 
Albee, 70 111. 34. 

63. Fla.—^United American Ins. Co. 
V. Oak, 166 So. 547. 123 Fla. 169— 
State ex rei. Brooks v. Freeland, 
138 So. 27. 103 Fla. 663. 

Mo.—State ex rei. Clinton Const Co. 

V. Johnson, 272 S.W. 928—^Har^a- 
dine-McKittrick Dry Goods Co. v. 
Garesche, 227 S.W, 824. 

15 C.J. p 870 note 61. 

Court coutiziued by speclal Judge 
Division of Circuit court which was 
opened by one of regular Judges 
thereof pursuant lo agreement with 
other regular Judge and which was 
continued by regularly elected spe- 
clal Judge after Judge who had open¬ 
ed court became unable to continue 
was held properly constltuted.—Chap- 
man & Dewey Lurnber Co. v. An¬ 
drews, 91 S.W.2d 1026, 192 Ark. 291. 

64. Ky.—Mengel v. Jackson, 22 S. 

W. 854, 94 Ky. 472, 15 Ky.L. 289. 
Mo.—State v. Allen, 138 S.W. 339, 235 

Mo. 298. 

15 C.J. p 870 note 62. 

65. Cal.—Ransome-Crummey Co. v. 
Wood, 180 P. 951, 40 Cal.App. 365. 

La.—Robertson v. Cambon, 146 So. 
738, 176 La. 763—Lifsey v. Jack¬ 
son, 146 So. 8, 176 La. 410. 

Mich.—In re Altenfeld’s Bstate, 249 
N.W. 466, 264 Mich. 189—Petltion 
of Board of Bducation of City of 
Detrolt, 214 N.W. 239, 239 Mich. 46. 
Mo.—^Dawson v. Scott, 49 S.W.2d 87 
—State ex rei. Clinton Const. Co. 
V. Johnson, 272 S.W. 928—State ex 
rei. Hayes v. Blllson, 191 S.W. 49 
—State ex rei. Paramount Pro¬ 
gressive Order of Moose v. Miller, 
273 S.W. 122, 216 Mo.App. 692—Ti- 


tle Guaranty & Surety Co. v. Dren- 
non, App., 208 S.W. 474. 

15 C.J. p 870 note 57. 

Wrong division 

A case is properly reasslgmed if 
it has been sent to the wrong divi¬ 
sion by mistake.—Neevel v. McDer- 
mand, 278 S.W. 818, 220 Mo.App. 812. 
Transfer because of local prejudlce 
To justlfy a transfer from one de¬ 
partment to another because of local 
prejudice against defendant, if such 
right exists, the affidavit asserting 
that a fair trial cannot be had must 
comply With the statute goveming 
applications for change of venue on 
these grounds.—^People v. Qrace, 262 
P. 66, 87 Cal.App. 629. 

Xostices egually divlded 
Where Justices In a department of 
the appellate division of the supreme 
court quallfled to sit are equally di- 
vided and unable to render a deci- 
sion in an appeal. the appeal will 
be transferred to another department 
of the appellate division, to be there 
heard and determined, pursuant to 
Codo Civ.Proc. S 231.—In re De 
Canfs Estate, 190 N.T.S. 67, 198 App. 
Div. 966. 

66. Cal.—^Ransome-Crummey Co. v. 
Wood, 180 P. 961, 40 Cal.App. 365. 

Trial notice 

The statutory notice essential 
where a party brings an issue to 
tnal is not required.—^Tubby v. Tub- 
by, 260 P. 294, 202 CaL 272—City of 
Los Angeles v, Morris, 241 P. 409, 74 
Cal.App. 473. 

67. Colo.—^Petitlon of Chamberlln, 
180 P. 748, 66 Colo. 249. 

68. Cal.—People v, Carantan, 105 P. 
768, 11 CalJlpp. 561, 

69. Wash.—^In re Newcomb, 106 P. 
1042, 56 Wash. 395. 

70. CaL—Tubby v. Tubby, 260 P. 
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294, 202 Cal. 272—Cocke v. Mac- 
Leod, 268 P. 980, 85 Cal.App. 63. 

Mo.—State ex rei. Clinton Const. Co. 

V. Johnson, 272 S.W. 928. 

71. Colo.—Smaldone v. People, 81 P. 

2d 385, 102 Colo. 500. 

Bevooation of order of transfer 
Where the Judge of a civil division 
transfers a cause to a criminal divi¬ 
sion, the Judge or hia successor may 
revoke the order of transfer at any 
time before the approving order 
made'by the Judge to whom trans¬ 
ferred is entered of record, in view 
of District Court Hules, rule 8a, re- 
quiring entry on record of the order 
of transfer.—^Petltion of Chamberlln, 
180 P. 748, 66 Colo. 249. 

73. Mo.—Cole V. Norton, App., 261 
S.W. 723. 

73. Mo.—Cole v. Norton, supra— 
Dorton v. Eansas City Rys. Co., 
224 S.W. 30, 204 Mo.App. 262. 

74. Mo.—State ex rei. Burleigh v. 
Miller, 266 S.W. 985. 

Oarder fox InspeotloiL 
Under rules and customs of the 
court, a Circuit Judge, who heard 
argument on application for right to 
inspect books and papers of Corpora¬ 
tion, and took matter under advise¬ 
ment before assignment to other di¬ 
vision, could make order for inspec- 
tion subsequent to assignment— 
State ex rei. Burleigh v. Miller, su¬ 
pra. 

75. Neb.—^Western Newspaper Un¬ 
ion V. Dee, 187 N.W. 919, 108 Neb. 
303. 

76. Ky.—^Farmers* Bank v. Colllns, 
13 Bush 138. 

16 C.J. p 870 note 63. 

Merger of police court with record¬ 
eris court was held to create a court 
with dual functions as distinet in 
purpose as formerly.—^Moline v. Mur- 
phy, 213 N.W. 204, 238 Mich. 78. 
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courts have no authority or control over the clerks, 
dockets, or records, of other courts they are sepa¬ 
rate and distinet bodies.*^^ 

§ 138. Change in Name of Court 

A change of the name of a court does not change 
the court where the ciear constitutfonal purpose Ia to 
the contrary, nor does it affect past or pending pro- 
ceedings. 

Courts may be continued under another name;^^ 
and a change of the name of a court does not 
change the court, where the ciear constitutional pur¬ 


pose is to the contrary,nor has it any eifect on 
either past or.pending proceedings therein.^O 

§ 139. Judges 

A court cannot exist without a Judge, and the power 
to create a court embraces the power to create the office 
of Judge thereof. 

A court cannot be established until it has a judge, 
and uniess the things required by the constitution 
for the existence of a court concur the court cannot 
exist.^1 The power to create a court ordinarily im- 
plies the power to create the office of judge thereof 
and to confer jurisdiction.^^ 


B. MINISTERIAL OFFICERS, ATTENDANTS, Al^D ASSISTANTTS 


§ 140. In General 

a. Appointment and supervision in gen- 

eral 

b. Bond 

c. Tenure and abolition of office 

d. Duties 

e. Compensation 

a. Appointmexit and Supervision in General 

Mfnisterial offleors may be provided for the courts and 
such ofRcers are subject to their supervision. 

The legislative authority m&y provide for court of- 
ficers with power to perfonn ministerial duties nec- 


essary in the administration of the law;®* and the 
power to appoint such officers, within such limita- 
tions as are prescribed by statute, may be expressly 
or impliediy delegated to the courts.*^ In addition, 
in the absence of contrary legislation courts have 
inherent power to provide themselves with appro- 
priate instruments required for the performance of 
their duties, including authority to appoint persons 
to aid the court in the performance of speciai ad¬ 
ministrative or judicial duties.85 The exercise of 
such jurisdiction depends on the sound discretion of 
the trial judge,«« and, it has been held, there can be 
no agent of a court uniess there is an appointment 
by, or subjection to the discretion of, the court 


VT. Md.—Goldsxnith v. ELilbourn 46 
Md. 289. 

78. III.—People v. Aurora, 78 III. 
218. 

15 C.J. p 868 note 25. 

79. Ohlo.—^Mahoningr Valley R. Co. 
V. Santoro, 112 N.B. 190, 93 Ohlo I 
St. 53. 

8®- N.T.—Peace v, Wilson, 79 N.B. 
329, 186 N.T, 403, affirmins 96 N.Y. 
S. 1139, 110 App.Div. 887. 

15 C.J. p 870 note 66. 

8*- —People 7. Opel, 58 N.B. 996 

188 111. 194. 

—State V. Sulllvan, 116 So. 255 
95 Fla. 191. 

82. Fla.—State v. Sulllvan, supra. 

83. R.I.—Gorham v. Roblnson, 186 
A- 832, 67 R.L 1. 

16 C.J. p 871 note 76. 


United States Marshals see the C. 
J.S. title United States Marshals 
S 4, also 66 C.J. p 14 note 26-p 
15 note 52. 

Offlclal reporters see the C.J.S. title 
Heports §§ 9-13, also 64 CJ. p 682 
note 98-p 683 note 43. 

An enamlner who takes depositions 
l^j a sworn officer of the court.—^In re 
Gllbert, 118 S.W.2d 636, 274 Ky. 187. 

Fro-hlbUdon aflreats have been held 
not court offleers.—^U. S. v. Good- 
hues, D.C.Md., 63 F.2d 696. 

Creatlon by ordlnance 
Ordlnance held so Indefinite as to 
be Ineffectlve to create more than 

one office of warrant officer._^Hol- 

combe v. Grota, 102 S.W.2d 1041, 129 
Tex. 100, 110 A.L..R. 234, reversin^ 
Grota V. Holcombe, Civ.App., 97 S.W. 


Court stenogrraphers see, the C.J.S. ti¬ 
tle Stenographers §S 1-12, also 60 
C.J. p 21 note 1-p 29 note 34. and 
P 30 notes 51, 52. 

Deputies and assistants of: 

Clerks of Courts see Clerks of 
Courts SS 83-92. 


Sheriffs and constables see the C 
J.S. title Sheriffs and Constable 
59 21-84. also 57 C.J. p 761 not 
68—p 774 note 89. 


»Ai Fla.—^Blitch v. Buchanan, 131 So. 
161, 100 Fla. 1202, affirmed, 132 So 
474, 100 Fla 1242. 

MIss.—Newsom v. Pederal Land 
Bank of New Orleans, 185 So. 595. 
Approvnl 0'f appointaients 
The appointnaent of certaln court 
offlclals by the Judge is invalid where 
such appolntments are not approved 
by the budget director as required by 
law, since the requlrexnent of such 
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approval Is a reasonable restriction 
on the power of selection and ap¬ 
pointment. and even Judicial officers 
may not ignore reasonable budgetary 
restrictions.—Daly v. McGoldrick. 20 
N.E.2d 646, 280 N.T. 210. afflrminx 
8 N.T.S.2d 496, 266 App.DIv. 604. 


8S. tr.S.—^In re Peterson, N.T., 40 
S.Ct 643, 263 U.S. 300, 64 
917. 

Fla.—Blitch V. Buchanan, 131 So. 161, 
100 Fla 1202, affirmed 182 So. 474 
100 Fla. 1242. 

Appolntawnt m affectlnff rlght to 
Jndidal hMbxiagv 

That courts may appoint such min¬ 
isterial officers as auditors, investl- 
gators, and examiners to aid them 
does not affect the parties' rights to 
Judicial hearings, inasmuch as the 
reports of investigatore and exam¬ 
iners are for the benefit of ali par¬ 
ties and the makers thereof may be 
cross-examlned,—In re Utilities Pow¬ 
er & Llght Corporation, aC.A.Ill.. 90 
F.2d 798. 


ae. U.S.—In re Utilities Power & 
lilght Corporation, supra. 

87. U.S.—Acken v. New York Title 
& Mortgage Co.. D.aN.T., 9 F.Supp. 
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but such ministerial officers are in nowise necessary 
to the existence of a court.^^ 

As a g^eneral riile the conduct of the court^s min- 
isterial officers and others connected with its judi- 
cial proceedings is always subject to the control and 
discipline of the court.®® Thus the court may give 
summary relief against its officers,9« as, for ex- 
ample, by requiring them to return money, books, 
papers, or other property to a person from whom it 
was unlawfully taken, or which the officers have no 
equitable right to retain,9l even though the officeres 
term may already have expired.92 Furthermore, the 
court may call on its officers to make correct and 
proper return of process.93 However, an appellate 
court has been held to be without power to coerce 
the officers of lower courts in the performance of 
duties owed to such lower courts and not to the 
appellate court.^4 

b. Bond 

Statutes requfring a court offlcer to glve bond must 
be substantially compifed with. 

Where required by statute, a court officer must 
give a legally sufficient bond, conditioned for the 
faithful performance of his duties, and approved by 
the proper administrative body.^s Such body, how¬ 
ever, is bound to approve the bond if it contains 
proper sureties, is drawn in proper form, and fur- 
nishes sufficient security;^® immaterial variances or 
omissions from the precise statutory form are not 
sufficient to render it invalid or ineffective.^'^ 


c. Tennre and AboIitioiL of Office 

The term of office of a court ofTicep ceases on the 
repeal of the law authorizing his appointment and on the 
abolition of the court, .but It survives the resfgnatlon of 
the Judge. 

If the law under which the appointment of a 
court officer was made is repealed, the appointment 
ceases and where, by legislative action, the 
court is •abolished, the terms of its officers are 
thereby ended.^^ One not validly appointed to a po- 
sition as court officer is not entitled to contest a 
purported abolition of such office.^ 

The resignation of a judge does not arrest min¬ 
isterial proceedings of subordinate court officers, 
and such officers may continue to perform their le- 
gal duties until a successor is appointed.^ 

d. Duties 

Ministerial court officers ordinarlly must attend 
personally to their duties, and shouid be disinterested as 
between lltigants. 

Although there may be a substitution of officers,® 
ministerial court officers are generally required to 
give personal attention to the duties of their offic- 
es and, as between litigants, they shouid maintain 
a disinterested attitude.^ 

e. Compeusatiou 

The compensation of ministerial officers of a court 
may be regulated by statute. 

Where the legislature has the power to create a 
particular court, it possesses the power to provide 
who shall pay the employees and the amount to be 
paid.® Where so provided by statute, the sole pow- 


68. Porto Rlco.—^Bx parte Piata, 22 
Porto Rico 176, 

15 C.J. p 871 note 85. 

89. U.S.—Kln^ of Spaln v. Oliver. 
Pa., 14 F.Cas.No.7,814, 2 Wash.C.C. 
429. 

Pa.—Montgomery County Bar Ass*n 
V. Rinalducci, 197 A. 924, 829 Pa. 
296. 

R.I.—Superior Glase Co. v. Distiict 
Court of Slxth Judlcial Dlst., 136 
A. 60, 48 R.I. 4. 

Statute deolaratory of oommoxi law 

State statute exnpowerins courts to 
control conduct of ministerial of¬ 
ficers and others connected with ju- 
dicial proceedings merely States com- 
mon-law rule.—^Rlson v. Postal Tele- 
graph-Cable Co., D.C.Cal., 28 P.2d 
788. 

JUmltatlon. of power as to evldenoe 
The supervlsory jurisdlctlon of the 
federal district court over Its officers 
in advance of prosecutlon wHl not 
support an order adjudgiug that the 
United States may not use certaln 
ovidence In any crlminal proceeding 
where the only question 1» the ad- 


mlsslblllty of the evldence.—^Eastus 
V. Bradshaw, C.aA.Tex.. 94 F.2d 788, 
certiorari denled Bradshaw v. Fastus, 
58 S.Ct. 1045, 304 U.S. 576, 82 L.Bd. 
1539. 

90. U.S.—U. S. V, Gowen, C.C.A.N.Y., 
40 F,2d 693, certiorari granted Go- 
Bart Importlng Co. v. U. S., 60 S. 
Ct 466. 281 U.S. 719, 74 L.Bd. 1188, 
reversed on other grounds 51 S.Ct. 
163, 282 U.S. 344, 75 L.Bd. 374. 

91. U.S.—^U'. S. V. Maresca, D.CN.Y., 
266 F. 713. 

HL—Citlzens State Bank v. Goebel, 
10 N.B.2d 328, 292 IlLApp. 96. 

98. IU.—Cltizens State Bank v. Ooe- 
bel, supra. 

93. Pa.—Commonwealth v. Green, 1 
Ashm. 289. 

94. Mlss.—Ocean Sprlngs Bank v. 
Frederick, 110 So. 866, 145 Mlss. 
658. 

95. Minn.—State ex rei. Bozicevich 
v. City of Bveleth, 260 N.W. 223, 
194 Minn. 44. 

96. Minn.—State ex reL Bozlcevlch 
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V. City of Bveleth, 260 N.W. 223. 
194 Minn. 44. 

97. Minn.—State ex rei. Bozlcevlch 
V. City of Bveleth, 265 N.W. 30, 
196 Minn. 307. 

98. 111. —^People V. Rumsey, 64 111, 
44. 

99. N.J.—^Rutgers v. New Bruns¬ 
wick, 42 N.J.Law 61. 

1. N.Y.—Daly v. McGoldrlck, 20 N. 
B.2d 545. 280 N.Y. 210, afflrznlng 8 
N.Y.S.2d 496, 266 App.Div. 594— 
Staudt V. McGoldrick, 8 N.Y.S.2d 
496, 255 App.Div. 694, afflrmed Peo- 
ple ex rei. Staudt v. McGoldrlck, 21 
N.E.2d 191, 280 N.Y. 676. 

S. La.—^Maskell v. Homer, 10 La. 
Ann. 641. 

3. Mo.—State v. Grifflth, 68 Mo. 546. 

4. N.Y.—Rowland v. Mayor, 83 N.Y. 
372. 

16 C.J. p 871 note 78. 

5. Ala.—^Victor Addlng Mach. Co. v. 
Long, 104 So. 679, 20 Ala.App. 633. 

6. Ohlo. — Bilis V. Umer, 180 N.B, 
661. 41 Ohio App. 183, affirmed 181 
N.E. 22, 125 Ohlo St. 246, 
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er to fix the compensation of particular court ofi- 
cers and employees is vested in the judge;"^ such 
power is not subject to veto or to any general right 
of visitation;* and once the compensation is fixed 
by the judge, it becomes the duty of the proper ad¬ 
ministrative body to provide funds for the payment 
thereof.® 

One wrongfully .dismissed from his position as a 
court officer is entitled to recover the salary for 
such office.^^ 

§ 141. Interpreters 

a. Appointment in general# 

b. Qualifications 

c. Compensation 

d. Removal 

a. Appointment in G-eneral 

Courts may appoint fnterpreters In proper caees; 
and in some Jurisdictions they are regarded as court 
offlcers. 

Where so provided by statute, an interpreter may 
be appointed for designated courts or purposes;ii 
and even in the absence of express authority it is 
the right and duty of courts to employ and swear 
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interpreters of foreign languages in cases where the 
necessity therefor arises.^^ 

Status. While it has been stated that an inter¬ 
preter is more than a mere witness and is, in a 
sense, an officer of the court,^^ it has also been held 
that he is not a court officer, but is merely an at¬ 
tendant.^^ 

b. Qualifications 

An Interpreter must be qualifled, competent and, 
whenever possible, should be disinterested; and whether 
a person sufflcfently meets the requirements is deter- 
mlned by the court. 

An interpreter must be qualified and competent 
to perform the duty assumed,^® and, whenever pos¬ 
sible, he should be entirely disinterested.^® 

The question of whether a particular person is 
sufficiently qualified, competent, or disinterested to 
act as interpreter is, generally speaking, a matter 
within the discretion of the trial court,^nd in the 
absence of abuse the exercise of such discretion or- 
dinarily will not be reviewed.^® 

While it has been held that, under a statute pro- 
viding, for the calling of an interpreter in certain 
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7. N.T.—People ex rei. “Wlngate v. 
Taylor, 1 N.T.S.M 238. 166 MIsc. 

13. arnrmed 4 N.Y.S.2d 52, 254 App. 
Div. 749. afflrmed Wingate v. Mc- 
Goldrick, 18 N.K3d 143. 279 N.T. 
246. 

8. N.T.—^People ex rei. Wingate v. 
Taylor, supra. 

9. N.T.—^Wingate v. McGoldrlck, 18 
N.B.2d 143, 279 N.T. 246, afflrmlnff 
People ex rei. WIngate v. Taylor, 4 
N.T.S.2d 52, 264 App.Dlv. 749, af- 
firxuinff 1 N.T.S.2d 233, 166 Miae. 13. 

10. Tex.—Grota v. Holcombe, Civ. 
App.. 97 S.W.2d 301, reversed on 
other grounds Holcombe v. Grota, 
102 S.W.2d 1041, 129 Tex. 100, llO 
A.L..B. 234. 

11- CaL—^People v. Holtzclaw, 243 P. 
894, 76 CaJl.App. 168—^People v. 
Walker, 231 P. 572, 69 Cal.App. 476. 
Pa.—^Moritai v. Luzeme Couuty, 129 A, 
85, 283 Pa. 349. 

15 C-J. p 871 note 86. 

la. CaL—^People v. Holtzclaw, 243 P. 
894, 76 Cal.App. 168—-People v. 
Walker, 231 P, 672, 69 Cal.App. 476. 
N.C.—^Wise V. Short, 107 S.E. 134, 
136, 181 N.C. 320, quoting' Corpus 
Jnrls. 

Appointment of interpreter in: 

Clvil trlals see the C.J.S. title Trial 
{ 42, also 64 C.J. p 71 note» 22- 
28. 

Criminal trlals see the C.J.S. title 
Criminal Law § 966, also 16 C.J, 
P 808 note 41'-p 809 note 60. 


lowa.—^Paucher v. Enterprise 
Coal Mining: Co.. 168 N.W. 86, 183 
lowa 1076. 

Witness for purpose of interpreting: 
testimony see the C.J.S. title Wit- 
nesses S 326, also 70 C.J. p 493 note 
59. 

14. N.T.—^Rosenthal v, New Tork, 6 
Daly 167. 

16 C.J. p 871 note 86 [a]. 

15. N.C.—Wise V. Short, 107 S.E. 
134, 136, 181 N.C. 320, quoting Cor¬ 
pus Jtiris. 

16 C.J. p 871 note 88—70 C.J. p 493 
note 67. 

Znablllty to reod EugfUsh does not 
render an interpreter incompetent 
where he is able to speak English 
and the language of the witness.— 
Central of Georgia R. Co. v. Joseph, 
28 So. 36, 126 Ala. 313. 

‘Where no regnlar interpreter has 
heen ai^olnted any qualified person 
may act in that capacity.—^Farar v. 
Warfleld, 8 Mart N.S., La., 696. 

16. Ind.—^Bielich v. State, 126 N.B. 
220, 189 Ind. 127. 

Miss.—^Morse v. Phillips, 128 So. 336, 
167 Mlss. 452. 

70 C.J. p 494 note 71, 

Jnrors 

(1) "Jurors cannot be allowed to 
intervene as interpreters of witness- 
. . . [slnce] whatever goes to 
the 3ury must go to ali through the 
same medium.”—^Lendberg v. Broth- 
erton Iron Min. Co., 42 N.W. 675 677 
75 Mlch. 84. 


(2) A juror may, however, with 
defendant's consent, act as an inter¬ 
preter.—People V. Thiede, 39 P. 837, 
11 ITtah 241, afflrmed 16 S.Ct. 62, 159 
U.S. 610, 40 L.Bd. 237. 

17- Fla.—^Kelly v. State, 118 So. 1, 
96 Fla. 348. 

Mlss.—Morse v. Phillips, 128 So. 336, 
167 Miss. 452. 

Ohio.—^Andy v. State, 2 Ohio App. 
103. 

R.I.—State V. Beslovers, 100 A. 64, 
40 H.I. 89. 

Vt—Collette V. Bdgerton, 175 A. 
227, 107 Vt 6. 

16 C.J. p 809 note 45—70 C.J. p 493 
note 66, p 494 notes 70, 74. 

la 111.—People V. Rardin, 99 N.E. 
59, 255 111. 9. 

Ohio.—^Andy v. State, 2 Ohio App. 
103. 

R.I.—State V. Deslovers, 100 A. 64, 
40 R.I. 89. 

Discretion held abused 
Where plaintllf was able to express 
hlmself completely in matters of 
detail only through translations by 
his daughter, a public school teach- 
er, rejecting her as interpreter was 
error.—Morse v. Phillips, 128 So. 336, 
157 Miss. 452. 

Discretion held not aibnsed 
Appointment as interpreter for 
plalntiff, of his attractive daughter, 
Instead of his brother or wife.— 
Renick v. Hays, 266 S.W. 26, 201 
Ky. 193. ■ 
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cases, he need not necessarily be unbiased,i9 the se- 
lection of an interested person as an interpreter is 
at least iinpi-oper,^® and may constitute fatal er- 
ror.2i 

It is not in every case, however, that an interest¬ 
ed person must be rejected .22 For example, an in¬ 
terested person may be accepted where no other 
person is available who can adequately interpret 
for the witness.23 Furthennore, an interpreter has 
been held not to be disqualified or rendered incom- 
petent merely because he is interested in the out- 
come of the particular suit or prosecution or 
because he is related to a party or a witness in the 
proceeding,25 or has had friendly relations with the 
parties ;26 or because he has been subpcenaed as a 
witness,27 has listened to the testimony of other wit- 
nesses in the case,28 or has, himself, testified or will 
testify;29 or because, in a criminal case, he is a 
member of the police force.20 

Examination or inquiry as to competency as 
translator, While, as is stated above in this subdi- 
vision of this section, the question of the qualifica- 
tion and competency of an interpreter is a matter 
within the discretion of the court, and, as is noted 
in the C.J.S. titie Criminal Law § 965 , also 16 C.J. 
p 809 note 48 and in the C.J.S. titie Witnesses § 
326 , also 70 C.J. p 495 note 81 , the accuracy of an 
interpreteris translation is ultimately a question of 
fact for the jury, nevertheless, the qualifications of 
an interpreter as a translator are subject to a prop- 
er inquiry .21 Thus his competency may be attacked 


by direct or cross examination, or by independent 
testimony ,2 2 and when attacked it may be reestab- 
lished by further examination or by independent ev- 
idence.32 An interpreter may not, however, prove 
his competency as a translator merely by his own 
affidavit,24 or by the opinion of a witness familiar 
with the foreign language;^^ and the court may 
properly refuse to permit an interpreter to demon¬ 
strate his skill by carr)ring on a conversation with 
various witnesses in a foreign tongue.26 

Time for deiermining, The competency of an in¬ 
terpreter should be determined prior to the time 
when he enters on the discharge of his duties.27 

c. Compensation 

An Interpreter, properly appointed and qualifled, Is 
entitied to such compensation as is flxed by law. 

Where the compensation of an interpreter is reg- 
ulated by statute, he is entitied to receive only the 
amount fixed,^® and the court cannot make an ad- 
ditional allowance.22 

An interpreter who has not been properly ap¬ 
pointed to, or who has not qualified for, the posi- 
tion is not entitied to receive the statutory compen- 
sation,^0 Furthermore, an interpreter cannot re- 
cover salary when he was so far unqualified as to 
be chargeable with fraud in accepting the office.^^ 

A county may not be held liable for an interpre¬ 
teris fees unless his Services were rendered in the 
prosecution or defense of a criminal case or in a 
civil case to which the county was a party.*2 


19. Tex.—Tores v. State, Cr., 63 S. 
W. 880. 

70 C.J. p 494 note 73. 
aa lowa.—Paucher v. Enterprise 
Coal Mining Co.. 168 N.W. 86, 183 
lowa 1076. 

Tex.—Nader v. State. 219 S.W. 474, 
86 Tex.Cr. 424. 

Yt ,—Collette v. Edgerton, 176 A. 227, 
107 Vt. 6. 

AxrMrtlng ^offlosr 

Ind.—-Biellch v. State, 126 N.B. 220, 
189 Ind. 3 27. 

21. Mo.—State v. Chyo Chiagk, 4 S. 

W. 704, 92 Mo. 396. 

70 C.J. p 494 note 72. 
aa. Mlss.—Morse v, Phillips, 128 So. 
336, 157 Miss. 452. 

as. Miss.—Morse v. Phillips, supra. 
a4i lowa.—^Paucher v. Enterprise 
Coal Mining Co., 168 N.W. 86, 188 
lowa 1076. 

70 C.J. p 494 note 75. 

Complainlng wltxLess in trial for 
assault.—Sellers v. State, 134 S.W. 
348, 61 Tex.Cr. 140. 

Frosecntlng attomey 
Tex.—Tores v. State, Cr., 63 S.W. 
880. 


as. Miss.—Morse v. Phillips, 128 So. 

836, 157 Miss. 452. 

Ohlo.—^Andy v. State, 2 Ohio App. 
103. 

Okl.—Claycomb v. State, 211 P. 429, 
22 Okl.Cr. 315. 

Vt.—Collette V. Edgerton, 176 A. 

227, 107 Vt. 6. 

70*C.J. p 494 note 76. 

aa OkL—Claycomh v. State, 211 P. 
429, 22 Okl.Cr. 315. 

27. Wash.—State v. Mlchel, 64 P. 
995, 20 Wash. 162. 

70 C.J. p 494 note 77. 

28. Tex,—Trevlno v. State, 204 S. 
W. 996, 83 Tex.Cr. 562. 

70 C.J. p 494 note 78. 

29. Misa—^Morse v. Phillips, 128 So. 
336, 157 Miss. 452. 

70 C.J. p 494 note 79, 

aa 111.—^People V. Murphy, 114 N.E. 
609, 276 111. 304. 

31. Kan.—^Missouri, K. & T. R. Co. 
V. Bagley, 56 P. 759, 60 Kan. 424. 

70 C.J. p 495 note 82. 

32. Okl.—Claycomh v. State, 211 P. 
429, 22 OkLCr. 315. 

70 C.J. P 496 note 83. 
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33. Cal.—^People v. Ong Git, 137 P. 
283, 23 Cal.App. 148. 

70 C.J. p 496 note 84. 

34. Kan.—^Missouri, K, & T. B.. Co. 
V. Bagley, 66 P. 769, 60 Kan. 424, 

70 C.J. p 495 note 85. 

35. Kan.—^Missouri, EI & T. R. Co. 

V. Bagley, supra. 

70 C.J. p 495 note 86. 

3a Cal.—^People v. Ong Git, 137 P. 

283, 23 CaLApp. 148. 

70 C.J. p 496 note 87. 

37. Mo.—State v. Chyo Chiagk, 4 S. 

W. 704, 92 Mo. 395. 

38. U.S.—U. S. V. Mltchell, 3 SCt. 
151, 109 U.S. 146, 27 L.Ed. 887. 

N.Y.—^Rosenthal v. New York, 6 Daly 
167. 

15 C.J. p 871 note 90 [a]. 

39. Porto Rlco.—^In re Offlclal Ct. In¬ 
terpreter, 4 Porto Rlco Fed. 301. 

40. Pa.—^Morltz v. Luserne County, 
129 A. 85, 283 Pa. 349. 

41. N.Y.—Conroy v. New York, 6 
Daly 490, afflrmed 67 N.Y. 610. 

42. Ariz.—Cochise County v. Mi<^e- 
lena, 140 P. 63, 16 Ariz. 477. 
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d. Bemoval 

Under statutory regulatione an Interpreter may be 
removed. 

An interpreter may be removed pursnant to stat¬ 
utory regulations.^3 

§ 142. Court Attendants and Assistants 

a. In general 

b. Eligibility 

c. Appointment and qualification 

d. Tenure and removal 

e. Authority, duties, and liability 

f. Compensation 

a. la (leneral 

Court attendants are essentfal to the administratlon 
of business of a court, but they are regarded ordinarily 
as employees rather than as offlcers. 

Court attendants are a necessary adjunct to the 
due and orderly administration of the business of a 
court^^ 

Status, Court attendants have, in general, and 
for various purposes, been held not to be officers,^® 
county officers,^® public officers,'*^ or constitutional 


officers but are ordinarily considered to be mere 
employees,^® or attadi6s although in the federal 
courts certain* attendants have been held to be oflS- 
cers of the court.®^ 

Whether a particular county employee attending 
court has the status of a ‘‘court attendant” within 
the meaning of a statute providing for such an offi- 
cial, depends, it has been held, on his appointment 
and the nature of the duties for which he has been 
appointed;S2 and where the evidence as to his 
status is conflicting the question is properly sub- 
mitted to the jury.®^ 

b. Eligibility 

Court attendants and assistants must possess the 
qualificatlons required by law. 

To be eligible for appointment as a court attend¬ 
ant or assistant, the applicant or appointee must 
possess the qualifications required by statute.®^ por 
instance, the applicant must comply with statutes 
requiring court attendants to be residents of the mu- 
nicipality or local subdivision within which their 
functions are to be exercised.®® 

In the absence of constitutional restrictions, it is 


43. Statate enaoted alter appolnt- 
meat 

Where an interpreter was appolnt- 
ed to the Brooklyn Police Courts un¬ 
der Ii.l875 c 623 authorlzlngr appolnt^l 
ment hy the common council and re¬ 
moval “for cause," he was neverthe- 
less removable under a later statute, 
Lul910 c 659, providing- for removal 
by the board of maglstrates “aft- 
er an opportunity of making an ex- 
planation-’*—^People v, Kemper, 129 
N.T.S. 460, 144 App.Dlv. 889. 

44. N.T.—In re Plaherty, 171 N.T.S. 
624, 184 App.Div. 428, reversed on 
other grounds Plaherty v. Craig-, 
123 N.E. 167, 226 N.Y. 76. 

45. Oonzt oonstablss 

Ohio.—State v. Zangerle, 161 N.E. 

769, 115 Ohlo St 32. 

Status of constahles see the C.J.S. 
title SherilTs and Constables S 3, 
also 57 C.J. p 731 note 17. 

4GL MTarsUal 

Ga.—Strickland v. Houston, 161 S.B. 
262, 173 Ga. 615. 

Seoreitary to Judge is not a “coun¬ 
ty offlcer, deputy or employee,” as 
regards constltutlonality of a stat¬ 
ute^ relatlng to the aecretary*s ap¬ 
pointment and salary.—Chitwood v. 
HIcks, CaLApp., 19 P.2a 70, 71. 

47. Court cxler 

Pa.--Werkman v. Westmoreland 
County. 194 A, 344, 128 Pa.Super. 
297. 


Tipstsff 

Pa.—Schwarz v. City of Philadel¬ 
phia, 4 A.2d 573, 134 Pa.Super. 644. 

48. BalUffe «ad orlers 

XJ.S.—U. S, V. McCabe, R. L, 129 P. 
708, 64 C,C.A. 236, afflrming, C.C., 
122 P. 663—Kelly v. U. S., 41 Ct 
Cl. 246. 

49. Court ozler 

Pa .—W erkman v. Westmoreland 

County. 194 A. 344, 128 Pa.Super. 
297. 

Tlpstair 

Pa.—Schwarz v, City of Philadel¬ 
phia, 4 A.2d 573. 134 Pa.Super. 644. 

50. Court ozler 

P€L—^Werkman v. Westmoreland 

County, 194 A, 344, 128 Pa.Super. 
297. 

Secretary to judg« 

Cal.—Chitwood v, Hicks, App., 19 P. 
2d 70. 

51. BalUffs «aid orlws 

U.S.— XJ. S, V. McCabe, R.I., 129 F. 
708, 64 C.C.A. 236, afflrmingr, C.C., 
122 P. 653—^Kelly v. TJ. S., 41 Ct 
Cl. 246. 

52. N.J.—Sawyer v. Camden Coun¬ 
ty, 4 A.2d 76, 122 N.J.Law 119. 
Desltrnatlon on the pay loll does 

not determine whether employee is 
a court attendant.—Sawyer v. Cam¬ 
den County, 4 A,2d 76, 122 N.J.Law 
119. 

Fosoession of b«dsr« 

N.J.—Sawyer v. Camden County, su¬ 
pra. 


63. N.J.—Sawyer v. Camden Coun¬ 
ty, supra. 

84. Ooaifldential attendant to Jndge 
Confidential clerk of supreme court 
iustlce held not entitled to be cert!- 
fled as eligible for appointment as 
court attendant under civil service 
law providing for certiflcation of 
“confidential attendant” to a Justlce. 
—^In re McKenzie, 291 N.T.S. 485, 249 
App.Div. 672. 

56. N.Y.—^People v. MoGuire, 125 N. 

T.S. 90, 68 Misc. 616. 

16 C.J. p 872 note 8. 

Validlty of. statute 
The provision of New York char- 
ter that deslgnated court attendant 
shall reside in borough In which dis- 
trict for which he was appointed la 
sltuated would be unconstitutlonal If 
conslrued as requiring appointlve 
Power to dlsregard standing of per- 
sons on single eligible liat to con- 
form to residence requirement.—^Mar¬ 
cellus V. Kem, 10 N.Y.S.2d 73, 170 
Misc. 281. 

As condl-tlon for oontlnnance In of- 
lloe 

The requirement of the New York 
charter that designated court attend¬ 
ant shall reside in borough in which 
district for which he was appointed 
is sltuated is not condition of eligi- 
bility for examinatlon but condition 
and qualification for continuance in 
office after appointment since one 
cannot become an "employee” un- 
til he has been appointed.—Marcellus 
V. Kern, supra. 
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within the power of the legislature to place partic- 
ular court officials and attendants in the unclassi- 
fied Service outside of the eligibility provisions of 
the civil Service laws.5« However, where applica- 
ble, civil Service statutes and mles respecting the 
appointment of court attendants and employees 
must be given effect.57 

c. Appointment and QnaMcation 

Uniess deprived of the power by statute, courts or- 
dlnarlly may appoint the necessary attendants and as- 
sistants. In the absence of statute, an attendant need 
not glve bond. 

Where authorized by statute, courts may appoint 
court attendants or assistants.58 Such statutes have 
been held valid,5® and preclude the appointment of 
court attendants by other officials.60 However, 
where no particular form of appointment is pre- 

sa. Ohio.—^Ellis V. TJrner, 181 N.B. 

22, 125 Ohlo St 246, afflrmingr 180 
N.E. 661, 41 Ohlo App. 183. 

57. XflCiuilclpal oonrt attennaata 

(1) CivU Service rules applicable 
to municlpalltlea are not controHlng 
in the appointment of deputy ballifCs 
of a municlpal court.—^McGann v. 

People, 81 N.E. 847, 228 111. 203. 

(2) Employees of New York City 
municlpal court are subject to juris- 
diction of municlpal civil Service 
commisslon rather than that of state 
civil Service commisslon.—Gluck v. 

Rice, 266 N.Y.S. 3, 147 Misc. 327, re- 
versed 267 N.Y.S, 986, 240 App.Dlv. 

928, reversed 191 N.E. 862, 265 N.Y. 

132. 

(3) Presldent Justlce of municlpal 
court is not authorized to designate 
persons not on civil Service llst as 
clerks to indlvidual Justices.—Ord- 
way V, Leary, 282 N.Y.S. 182, 225 
App.Div. 47. 

(4) Positlon of municlpal court of- 
fllcer is not under civil Service, but 
it is subject to soldlers’ and sailors* 
preference law.—State ex rei. Bozlce- 
vich V. City of Eveleth, 260 N.W. 223, 

194 Minn. 44. 

58. Colo.—^Board of Com'rs of Routt 
County v. Morning, 210 P. 826, 72 
Colo. 200. 

Ga.—MacNelll v. Steele, 199 S.B. 99, 

186 Ga. 792. 

N.Y.—Plaherty v. Cralg, 123 N.E. 

167, 226 N.Y. 76, reverslng In re 
Flaherty, 171 N.Y.S. 624, 184 App. 

Div. 428. 

Ohlo.—State v. Zangerle, 161 N.E. 

769, 116 Ohlo St 32. 

15 C.J. p 871 note 96. 

Exeroiae of power not nuuidatory 
N.Y.—^Tonkln v. Leary, 256 N.Y.S. 

216, 234 App.Div. 448, afflrmed 182 
N.E. 158, 269 N.Y. 610. 

Pa.—^Werkman v. Westmoreland 
County, 194 A, 344, 128 Pa.Super. 

297. 


scribed by the statute, the court may accept an ap¬ 
pointment made by another oflScial.®^ 

Apart from statute, a court of general jurisdic- 
tion, of record, or of last resort, possesses the in- 
herent power to provide the necessary attendants 
and assistants as a means of conducting its business 
with reasonable despatch, or to provide for assist¬ 
ants charged with the care of its rooms or other 
like functions, and the court itself may determine 
the necessity.®^ An inferior court cannot, howev¬ 
er, make an appointment contrary to statutory in- 

tent.®3 

Where a statute vests the appointive power in an 
ofBcial other than the judge, such enactment con- 
trols.®^ However, under particular statutory reg^i- 
lations the court Smay have the power to recom- 
mend a person for the appointment,®^ or may de- 

NY.—^Brennan v. New York, 62 
N.Y. 365. 

63. Cal.—Mlllholen v. Riley, 293 P. 
69, 211 Cal. 29. 

Ind.—^Dunn v. State, 184 N.E. 535, 
204 Ind. 390. 

N.Y.—In re Plaherty, 171 N.Y.S. 624, 
184 App.Div. 428, reversed on oth¬ 
er grounds Plaherty v. Cralg, 123 
N.B. 157, 226 N.Y. 76. 

N.Y.—^Werkman v. Westmoreland 
County, 194 A. 344, 128 Pa.Super. 
297—^In re Surcharge of County 
Commlssioners, 12 Pa.Dist. & Co. 
471, 477, quoting Corpus Oluls. ’ 

15 C.J. p 872 note 96. 

Effect of sbatate provldlng* for at- 
tendaaoe of shexiff and deputles 
Wis.—Stevenson v. Milwaukee Coun¬ 
ty, 121 N.W. 664, 140 Wis. 14, 17 
Ann.Ca8. 901. 

15 C.J. p 872 note 96 [a]. 

Appoiatmeat of greater amnber thaa 
statute specifles 

XX.S.-^U. S. V. Swift, Mass., 139 P. 
226, 71 C.C.A. 351, aflClrming, C.C., 
Swift V. U. S., 128 P. 763. 

15 C.J. p 872 note 96 [b]. 

63. N.Y.—Huif V. Knapp, 5 N.Y. 
Super. 299, afflrming 5 N.Y. 65. 

15 C.J. p 872 note 97. 

64. Minn.—State ex rei. Bozlcevlch 
V. City of Eveleth, 260 N.W. 223, 
194 Minn. 44. 

N.J.—Sawyer v. Camden County, 4 
A.2d 76, 122 N.J.Law 119—Courter 
V. BuUer, 103 A. 411. 91 N,J.Law 
683. 

N.Y.—Connery v. Sewell, 213 N.Y.S. 

602, 126 Misc. 418. 

15 C.J. p 872 note 98. 

65. ZTecessity of rex>eated reooau 
meadatloas 

Judges authorized to recommend 
court attendants for appointment by 
county offlcer need not recommend 
names to each incomlng offlcer, but 
the latter must continue the attend¬ 
ants' names on pay roll untll attend- 


Appoiataieat by noaresldeat jnstioe 
Under a statute providing that the 
Justice or Justices of a particular 
court resldlng in two certaln coun- 
ties, respectively, may appoint one 
attendant in the court in each of 
those counties, respectively, where no 
judge llved In one of the counties, 
the appointment by the Judges re- 
slding In the other county of the 
court attendant for the first county 
is legal.—In re Mott, 190 N.Y.S. 180. 

Number of appointmeuts may be 
one or more, under a statute pro¬ 
viding for appointment of sergeants 
at arms for distrlct court—^Hopkins 
V. City of Passalc, 163 A. 238, 10 N. 
J.M1SC. 1261. 

Bepeal 

(1) Statute held not impliedly re- 
pealed by later statute glving may- 
or control over administrative and 
executive departments.—State ex rei. 
Bailey v. Webb, Ind., 21 N.E.2d 421. 

(2) Where prior to the passage of 
an act vesting the power of appolnt- 
ing court attendants in the comp- 
troller of the city of New York, the 
varlous courts had power of appoint¬ 
ment by statute, the power remains 
in the court if the subsequent act 
is held unconstitutional.—^Brennau v. 
New York, 62 N.Y. 366. 

«Oreatioxii of office 

(1) Statute authorlzing appoint¬ 
ment of secretary of court do es not 
create offlce.—^Noel v. Lewls, 170 P. 
857, 85 Cal.App. 658. 

(2) Appointment to positlon as Jan¬ 
itor, under another name, do es not 
create a new offlce.—Sullivan v. New 
York, 63 N.Y. 662, 47 How.Pr. 491. 

59. Ky.—Shaw v, Pox, 56 S.W.2d 
11, 246 Ky. 342. 

ea Pa.—^In re Court Offlcers, 3 Pa. 
Dist. 196. 

16 C.J. p 871 note 95 [b]. 
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termine the number of attendants,«« or may require 
the appointment o£ as many as are necessary.®^ 
Moreover, a court may appoint attendants when a 
peculiar emer^ency demands, or where the agency 
vested by law with the power of appointment neg-- 
lects or refuses to perform its duty;®* although the 
right to appoint under such circumstances is only 
coextensive with the necessity and ceases with it.®® 

The exercise of an appointing power is not sub- 
ject to the control, dictation, or approval of a lo- 
cal administrative body or official, in the absence of 
a statute imposing such regulation and where 
the power of appointment has been lawfully exer- 
cised the court may not be compelled by mandamus 
to appoint another to the same office.^^ 

Qualification, In the absencTe of statutory re- 
quirement, a court attendant need not give bond to 
the appointing ofiSciaL^® 

d. Tenure and Bemoval 

Uniess otherwlce regulated by statute, the power to 
remove a court attendant Is lodged with the appointing 
authorlty. 

In the absence of statutory regulations, the power 
to remove a court attendant follows and abides with 
the power of appointmentJ® Thus, where the pow¬ 
er of appointment is exercised by the court, it has 
the power of removal.'^^ 

Where statutes prescribe the body or official who 


may remove court attendants, such statutes con- 
troL^S However, a power of removal may not be 
implied from a mere limited power of appointment 
to fili vacancies.7® Civil Service laws providing for 
the removal of court attendants and assistants must 
be given effect.^*^ 

Where required by statute, an attendant is enti- 
tled to a hearing before removal.*^* 

Term of office. Where the term of office of a 
court attendant is regulated by statutory provisions, 
such regulations control.7® 

"Where an attendant is appointed pursuant.to stat¬ 
utory authorizatibn, and the statute is repealed by 
a subsequent enactment, the appointment of new at¬ 
tendants under the later act terminates the Services 
of the attendant, although the subsequent appoint- 
ments are not made to the full number authorized.®® 
However, the transfer by legislative action of the 
appointing power to another body or official does 
not remove the attendant where the body or official 
fails to make new appointments.®^ 

e. Authority, Dnties, and Idahility 

The duties of a court attendant are those pertafnlng 
to the character of the office and which are prescribed 
by law. An attendant may be civilly liable for his wrong- 
fui acte or omissione. 

As a general rule the duties of court assistants 
and attendants are those which appertain to the 


ant Is removed.—^Hansmann y. Thom- 
as. 234 N.Y.S. 581. 134 Misc. 75. 

66. Ariz.—^Merrill v. Phelps, 84 P. 
2d 74, 62 Ariz. 526. 

111.—^People ex reL Snow v. City of 
Chlca^o, 244 lll.App. 66. 

N.Y.—^Hansmann v. Thomas, 234 N. 

Y.S. 681. 134 MIsc. 76. 

€7. Ariz.—MeiriU v. Phelps. 84 P.2d 
74. 62 Ariz. 626. 

68. Idaho.—State y. Leavltt, 260 P. 
164, 44 Idaho 739. 

Ohio.—^Mayhew v. Hamllton County, 
1 Disn. 186, 12 Ohio Dec.. Reprlnt. 
565. 

16 C.J. p 872 note 99. 

68. Ohio.—^Mayhew v. Hamllt<Jn 

County, 1 Disn. 186. 12 Ohio Dec.. 
Reprint. 665. 

70. Mlnn.—State ex rei. Bozicevlch 
V. City of Bveleth. 260 N.W. 223. 
194 Minn. 44. 

N.Y.—^In re Plaherty. 171 N.Y.S. 624, 
184 App.Div. 428, reversed on oth- 
er grrounds Flaherty v* Craig, 123 
N.B. 167, 226 N.Y. 76. 

71. N.Y.—^People v. Wendell. 10 N. 
Y.S. 687, 67 Hun 362. 

16 C.J. p 872 note 2. 

72. N.Y.—Hansmann v. Thomas, 234 
N.Y.S. 681, 134 Misc. 76. 


73, Wls.—^In re Janitor Supreme Ct., 
35 Wls. 410. 

16 C.J. p 872 note 10. 

74. Ohio.—State ex rei. Hess v. City 
of Akron, 10 N.B.2d 1, 56 Ohio 
App. 28, affirmed 7 N.B.2d 411, 132 
Ohio St. 305. 

Pa.—Werkman v. Westmoreland 

County, 194 A. 344, 128 Pa.Super. 
297. 

Wls.—^In re Janitor Supreme Ct., 86 
Wls. 410. 

16 C.J. p 872 note 10.. 

76. 111.—^Belmont v. City of Chicago, 
198 Ill-App. 25. 

N.Y.—^Hansmann v. Thomas, 234 N.Y. 
S. 681, 134 Misc. 76—Connery v. 
Sewell, 213 N.Y.S. 602, 126 MiscT 
418—In re Mott, 190 N.Y.S. 180. 

7«. N.J.—Courter v. Butler, 103 A. 
411, 91 N.J.Law 683. 

77. N.J.—Courter v, Butler, supra. 
Appeal to cozninlssioii, 

Civil Service commisslon has 3u- 
rlsdiction to hear appeal of sergeant 
at arms from order of distrlct judge 
dismlsslng sergeant at arms from his 
position, as well as to change the 
penalty imposed from dismissal to 
suspension.—^Varbalow v. Civil Serv¬ 
ice Commisslon, 192 A. 88, 16 N.J. 
'Misc. 444. 


78. Minn.—State ex rei. Bozicevlch 
V. City of Bveleth, 260 N.W. 223, 
194 Minn. 44^ 

79. Efleot of reslgnatlon of jndtro 

Where a statute providing that 
particular court attendants should 
hold office during pleasure of judges 
appointing them was amblguous as 
to whether appointment was for a 
term at pleasure of incumbent at 
time of appointment, or for a term 
at the pleasure of the court as the 
appointing power, the latter inter- 
pretation was adopted.—^Varbalow v. 
Civil Service Commisslon. 192 A. 88, 
16 N.J.M1SC. 444. 

Zndeflnite texm 

Where under a statute attendants 
are to be removed by the sheriff with 
the oonsent of the Judges. they have 
an indefinite tenure dependent on the 
will of the judges.—Hansmann v. 
Thomas. 234 N.Y.S. 581, 134 Misc. 
76. 

80. N.T.—Holley v. New York, 59 N. 
Y. 166. 

Notlce to an incnmbani; of his re¬ 
moval is unnecessary.—Holley v. 
New York, supra. 

81. N.Y.—Blunt v. New York. 60 
How.Pr. 482. 
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character o£ the office itself, and the necessity upon 
which rests their appointment, and such as are spe- 
cifically provided by law,82 although it has been 
held that the duties of an attendant may be founded 
on ancient practice sanctioned by laws impliedly 
recognizing the same .*2 

Attendants and assistants must act in accordance 
with the judge*s direction,»^ regardless of the in- 
structions of any other person.85 

Lidbility, A court attendant may be held account- 
able in a civii suit for damages resulting from neg- 
ligence in the performance of his legal duties 
and a suit may be brought against a former attend¬ 


ant in his individual capacity at^ter he has gone out 
of office.27 

f. Gompensatioii 

The compensatfon of court attendanta Is regulated by 
statute, by the court, or by other offlclals or bodles; 
and the amount fixed may not be changed contrary to 
statute. Acceptance of an amount less than the stat* 
utory allowance does not. In somc States, foreclose re- 
covery of the full compensatlon. 

The right to, and the amount of, compensation of 
court attendants and assistants may be fixed by stat¬ 
ute,®® or it may be determinable by the court in the 
exercise of its inherent®® or statutory®® jurisdiction, 


82. N.T.—In re Flaherty, 171 N.T.S. 
S24, 184 App.DIv. 428, reversed on 
other grrounds Flaherty v. Cralg, 
123 N.B. 157, 226 N.Y. 76. 

16 C.J. p 873 note 14. 

BaiUffs and crlera of fedexal conrts 
are requlred to attend, wlthout spe- 
cial desigrnatlon, on any day to which 
the court is speclflcally adjourned, 
and they ore bound to take notice of 
the orders of the court and be ready 
to discbargre their duties if required. 
—U. S. V. McCabe, R.I., 129 F. 708, 
64 C.C.A. 286, afflrmingr, C.C., 122 P. 
658—Kelly v. U. S.. 41 Ct.Cl. 246. 

Deputy marslial of mnalcipal court 
held charg-ed at all times with per¬ 
formance of duty as peace offlcer.— 
Los Angeli County v. Industrial Ac¬ 
cident Commission of Califoruia, 11 
P.2d 434, 128 Cal.App. 12. 

The duties of the court crier and 
tlpstaff are to open court, and to 
keep the court room, judges’ room, 
law library, and Jury rooms clean, 
heated, lighted, etc.—^In re Court Of- 
flcers, 3 Pa.Dist. 196. 

83. N.J.—Cox V. Passaic County C. 
PI. Ct., 45 N.J.Law 828. 

15 C.J. p 873 note 15. 

Sherllf 

At common law the sherifl waa re¬ 
qulred to summon two constables to 
serve as attendants on sessions of 
court, and whq were required to be 
constables in order that they mlght 
have the power requisite to preserve 
order in the court and to enforce the 
mandates of the courL—Hansmann v. 
Thomas, 234 N.T.S. 681, 134 Misc. 
76. 

84. Ariz,—Merrill v. Phelps. 84 P. 
2d 74. 52 Ariz. 526. 

Ohio.—State v. Zangerle, 161 N.B. 

769, 115 Ohio St 32. 

▲sslstance to other offloers 
Judges could require deputy court 
attendants to assist sheriff or other 
county offlcer.—Hansmann v. Thom¬ 
as, 234 N.T.S. 681, 134 Misc. 75. 

85. Ariz.—Merrill v. Phelps, 84 P.2d 
74, 52 Ariz. 526. 

86. Sergeant at arma 

(1) Sergeant at arms held not gull- 


ty of negllgence or default in retum- 
Ing to debtor property levled on but 
claimed exempt.—Charlton v. Mltch- 
ell, 2 A.2d 367, 121 N.J.Law 285. 

(2) A sergeant at arms of a dis- 
trict court ha^ been held not subject 
to the statutory liabillty for fallure 
to perform the duties prescrlbed by 
the Distrlct Court Act respectlng ex- 
ecutlons out of sald court dellvered 
to hlm which was imposed on con¬ 
stables for such failure.—^Nixon v. 
Pithian, 38 A. 698, 61 N.J.Law 4. 

87. Suauuous held suflLolent 

III.—^King V. Snow, 266 111. App. 

462. 

88. Ga.—^MacNelll v. Steele, 199 S. 
B. 99, 186 Ga. 792. 

lowa—Heller v. Montgomery Coun¬ 
ty, 176 N.W. 966, 188 lowa 981. 
N.J.—Lally v. Allgair, 6 A.2d 183, 
122 N.J.Law 499. 

N.T.—^People ex rei. Martin v. Hylan, 
210 N.T.S. 30, 213 App.Div. 519— 
Shevlin v. La Guardia, 2 N.T.S.2d 
697, 166 Misc. 473, modlfied on 
other grounds, 5 N.T.S.2d 556, 254 
App.Div. 922, affirmed 18 N.B.2d 
43, 279 N.T. 649—Nadal v. City 
of New York, 269 N.T.S. 379, 160 
Misc. 400. 

Pa.—^Werkman v. Westmorelaoid 
County, 194 A. 344, 128 Pa.Super. 
297—^Bettig v. Berks County, 26 
?aDist. 972. 

16 CJ. p 873 note 18. 

Valldlty of statute 
Statute held valid as not in vio- 
lation of constitutional provision re- 
lating to civii service.—^Ellis v. Ur- 
ner, 181 N.E. 22, 125 Ohio St. 246, 
afflrming 180 N.B. 661, 41 Ohio App. 
183. 

Bepeal of statute 

(1) After the repeal of the statute 
providing for fees, such fees are not 
allowable.—Hart v. New Orleans, 24 
La.Ann. 290. 

(2) In view of provision of^Gen¬ 
eral Approprlation Bili of 1939 that 
where salary of state offlcer or em- 
ployee has not been changed by any 
act out of legislature of 1939, the 
appropriation for salaries respect- 
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Ing such offlcer or employee shall 
control salary to be paid, the act flx- 
Ing compensatlon of marshal of su¬ 
preme court at three thousand dol- 
lars per annum was suspended dur* 
ing llfe of appropriation bllL—State 
ex rei. Williams v. Lee, Fla., 191 So. 
697. 

89. Cal.—Mlliholen v. Rlley, 293 P. 
69, 211 Cal. 29. 

Ind,—Dunn v. State, 184 N.B. 535, 204 
Ind. 390. 

Pa.—Schwarz v. City of Philadelphia, 
4 A.2d 673, 134 PfluSuper. 644. 

S.D,—^Whlte V. Hughes County, 67 
N.W. 856, 9 S.D. 12. 

15 C.J. p 873 note 19. 

Au appolatee of a court not of 
reoord cannot recover compensation. 
—HufC V. Knapp, 5 N.T.Super. 299, 
affirmed 5 N.Y. 65. 

Power to appolnt see supra subdl- 
vision c of this sectlon. 

90. 111.—^People ex rei. Snow v. City 
of Chicago, 244 Ill.App. 66. 

N.Y.—^Flaherty v. Craig, 123 N.B. 
167, 226 N.T. 76, reversing In re 
Flaherty, 171 N.T.S. 624, 184 App. 
Div. 428. 

Ohio.—State v. Thomas, 172 N.B. 397, 
35 Ohio App. 250. * 

Umitatlou ou ezeroise of power 

The power of courts to flx salaries 
of their employees and assistants in 
adminlstratlon of Justice must be 
exercised not only with due i^ard to 
rates of pay for simllar posltions in 
other courts withln city, but also 
with sympathetic appralsal of flnan- 
cial condition of city which pays the 
salaries.—Hosenthal v. McGoldrlck, 
5 N.Y.S.2d 631, 167 Misc. 673, re¬ 
versed on other grounds 6 N.Y.S.2d 
360, 254 App.Div. 859, affirmed 18 
N.E.2d 316, 279 N.Y. 688, reargument 
denied 19 N.B.2d 660, 280 N.T. 11. 

Sacclusloa of oouuty board's au- 
thozity 

Where the power to fix compensa¬ 
tion is vested in the Judge, such 
power may not be exercised by the 
county board.—State v. Thomas, 172 
N.B. 397, 35 Ohio App. 250. 
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or by other public officers or bodies in the exercise 
of authority vested in 

A statute fixing- the compensation of particular 
court attendants should be limited to such employees 
as are clearly included within its provisions and 
where the compensation is fixed by statute a court 
attendant, whether de facto or de jure, coming with¬ 
in its terms, is entitled to recover at least the min¬ 
imum amount specified therein.^s However, where 
the right to compensation is dependent on statute, 
an attendant is not entitled to receive compensa¬ 
tion not provided for by the statute, or to receive 
more than the amount fixed or determined by the 
statute;®^ and Services required of him for which 
he is not spedfically paid must be considered com- 
pensated for by the payment received for other 
Services.® 5 

A court attendant whose appointment was unlaw- 
ful has been held not entitled to recover compensa¬ 


tion for his attendance;®® but a de facto court at¬ 
tendant may recover compensation for his Servic¬ 
es,®*^ and an attendant whose appointment was oth- 
erwise lawful is not barred from recovering com¬ 
pensation because of the fact that, prior to his ap¬ 
pointment, the full number of officers and attend¬ 
ants allowed to the court had been appointed.®® 

While under a statute so providing a court at¬ 
tendant is not entitled to receive compensation for 
Services not actually rendered,®® it has been held 
that, not only may an attendant wrongfully sus- 
pended from, and subsequently reinstated in, his 
position recover his compensation for the period of 
the suspension,^ but that, where the compensation 
is an incident of his office, it is not subject to set- 
off for sums eamed in other employment during 
such period.2 Furthermore, the right to compensa¬ 
tion of a court attendant, such as a bailiff or crier, 
has been held not to depend on the necessity of his 


JTeoeflsltv of approval "by board 
Where so provided hy statute, the 
court’s determlnation of the compen¬ 
sation of its assiatants may be sub¬ 
ject to the approval of the county 
board.—^Board of Com*rs of Routt 
County V. Momlng, 210 P. 326, 72 
Colo. 200. 

n*eGe88lty of aotioe to oomptzoUer 
An attendant of the supreme court 
may compel the comptroller to pay 
his salary at the increased rate 
fixed by resolution of court although 
the comptroller was not personally 
DOtified of the increase, and the jus- 
tices' notfce of their resolution glven 
to the board of estimate and appor- 
tionment was sufficient—^In re Fla- 
herty, 171 N.T.S. 624. 184 App.Div. 
428, reversed on other grounds 
Flaherty v. Craig, 123 N.E. 167, 226 
N.Y. 76. 

Buty to determlne amouiLt due 
Where It is the duty of the Judges 
of a court to approve the warrants 
or vouchers of Its officers, they must 
determlne for themselves >what is 
lawfully due to such officers and ap¬ 
prove warrants accordingly.—^In re 
Reilly, 2 McG., hau, 89. 

91. N.Y.—^People v. New York Bd. 
of Estimate, etc., 131 N.Y.S. 604, 
146 App.X>iv. 515, afflrming 131 N. 
Y.S. 294. 72 Mlsc. 466. 

15 C.J. p 873 note 20. 

‘When rate of oompensatioai effectlv» 
A rate of compensation, when fixed, 
relates back to, and .takes effect 
from. the begrmning of the fiscal 
period for which such rate is es- 
tabllshed, rather than from the date 
on which the rate Is actually fixed. 
—People ex reL Pollastrini v. 
Whealan, 187 N.R 491, 853 IlL 600, 
reverslng 269 111.App. 281. 

98. ‘‘Ohief court attendant’* held not 
"attendant” wlthifi the meanlng of 


a statute flxing and eauallzlng the 
compensation of ‘‘attendants” of a 
particular court.—Gannon v. Mc- 
Goldrick, 7 N.Y.S.2d 11, 12, 169 Misc. 
107, affirmed 7 N.Y.S.2d 13, 266 App. 
Div. 756. 

Classifloatlon on pay roU 
That employees are classifled on 
the pay roll as ‘‘court attendants” 
does not alone establish their right 
to compensation as such, under a 
statute fixmg the compensation of 
such “attendants,” while the fact 
that they had previously not claimed 
the benefit of a prior statute flxing a 
smaller salary for such attendants is 
an Indicatlon that they did not con- 
sider themselves to be such “court 
attendants.”—Sawyer v. Camden 
County. 4 A.2d 76, 122 N.J.Law 119. 
93. railnxe of oity to flx salary 
That salary was not fixed by city 
is no defense to action for unpaid 
salaries at minimum statutory rate. 
—^Hopkins v. City of Passaic, 163 A. 
238, 10 N.J.Misc. 1261. 

Ala.—Jelferson County v. Ca- 
panes, 179 So. 637, 235 Ala. 449. 
N.J.—Lewis V. Hoboken, 42 N.J.Law 
377. 

Okl.—^Mclntosh County v. Whltaker. 

158 P. 1136, 59 Okl. 232. 

Statutory authority to be showu 

(1) One who claims “fees for 
Services must bb able to put his 
finger on some statute expressly al- 
lowlng the fees he claims, and, If 
he is unable to do so, he is not en¬ 
titled to the fees.”—State v. Police 
Comrs. Bd., 82 S.W. 960, 962, 108 Mo. 
App. 98. 

(2) “The joy of serving rather than 

money, or . . , the smallest in- 

stead of the largest sum of money al- 
lowable, is to be preferred as com¬ 
pensation for a named duty unless 
money. In the one event, or the larg- 

222 


est amount. in the other, is provided 
for in terms or by Impllcations of 
undeniable cogency.”—^Duclos v. Har- 
ris County, Tex.Com. App., 298 S.W. 
417, 418, afflrming ClvA.pp., 291 S.W. 
611. 

Oooupaucy of two positioxuEi 

(1) A person fllling two positions, 
such as crier and messenger, whose 
duties are compatible and distinet in 
character, is entitled to* compensa¬ 
tion for both.—^Preston v. U. S., D.C, 
Mo., 37 P. 417. 

(2) A person holding two positions, 
such as bailiff and deputy marshal, 
whose duties are the same, is not 
entitled to pay as bailiff for attend¬ 
ance on the court on the same days 
on which he also attended court, and 
earned a fee, as ^deputy marshal.— 
Swift v. U. S., aaMass., 128 P. 
763, afflrmed U. S. v. Swift, 139 F. 
225, 71 C.aA 351. 

95. Ind.—Randolph County v. Henry 
County, 61 N.B. 612, 27 Ind.App. 
878. 

15 C.J. p 873 note 22. 

9a N.Y.—Day v. New York, 66 N.Y. 
592, reversing 6 Hun 92—People v. 
Columbia County, 4 Cow. 146. 

97. N.Y.—Thompson v. New York, 
30 N.Y.Super. 543. 

Paliure to file boud is no defense 
to action for unpaid salary for Serv¬ 
ices thereafter rendered by de facto 
attendajit.—^Hopklns v. City of Pas¬ 
saic, 163 A 238, 10 N.J.Misc. 1261. 

98. N.Y.—^People v. Green. 46 How. 
Pr. 160. 

99. Ky.—rThrelkeld v. Llvingston 
County Piscal Ct. 80 S.W. 1096, 
118 Ky. 830, 26 Ky.L. 211. 

1. N.Y. — ^Nadal V. City of New York, 
269 N.Y.S. 379, 150 Misc. 400. 

8. N.Y.—^Nadal v. City of New York, 
supra. ' 
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Services but his attendance at the proper time is 
all that is required.8 

Mileage or travcling expenses are sometimes al- 
lowed to court attendants by statute and a coun- 
ty board has no power to reduce or cancel the al- 
lowance fixed, or to make a binding contract elim- 
inating such fees.® 

Change of compensation. Where an attendant is 
appointed, and is remoyable at will, by the court, 
the court may increase or diminish his compensation 
at wilL® Where the court is authorized by statute 
to fix the compensation subject to approval by a 
board, the board may not reduce the compensation 
once it is fixed and approved.-'^ 

Where the statute so provides, the compensation 
of an attendant, when once fixed, may not be 
changed for a given year.^ Furthermore, where the 
minimum compensation for attendants is fixed by 
statute, it may not be reduced by the court^ or by 


a local administrative body,i® unless a reduction is 
authorized by the statute.ii A statute authorizing a 
reduction of the compensation of certain court at¬ 
tendants does not afTect the compensation of court 
attendants specifically exempted from the operation 
of the statute.i2 

Acceptance of less than legal compensation, Ac- 
cording to some authorities the acceptance of an 
amount less than the statutory allowance does not 
preclude a court attendant from recovering the 
amount of compensation fixed by statute,^* at least 
in the absence of a binding agreement,^^ or in the 
face of an acceptance under protest.^® 

On the other hand, it has also been held that the 
acceptance of a lesser amount estops an attendant 
from claiming the statutory allowance where he has 
failed to protest,^® or where he has agreed to ac- 
cept the lesser sum,^^ particularly where, although 
the agreement might not be binding, it has been 

fully performed.i8 


3- U.S.-—U. S. V. MeCabe, R.I., 129 
F. 708, 64 C.C.A- 236, afflrmingr, 
C,C., 122 F. 663—v. U. S., 41 
Ct.Cl. 246. 

16 C.J. p 873 note 24. 

4. N.Y.—Becker v. Phlpps, 163 N. 
' T.S. 486, 89 Miae. 176. 

15 C.J. p 874 note 32. 

5. N.T.—Becker v. Phipps, 163 N.T. 
S. 486, 89 Misc. 176, 

Pa.—Scbwarz v. City of Phila¬ 
delphia, 4 A,2d 678, 134 Pa.Super. 
644. 

7- Colo.—Board of Com’rs of Routt 
County V. Moming, 210 P. 826, 72 
Colo. 200. 

8. 111.—^People ex rei. Pollastrini v. 
Whealan, 187 N.B. 491, 353 IU. 
600, reversing 269 llLApp. 281. 

N.T.—Flaherty v. Cralg, 123 N.B. 157, 
226 N.T. 76, reversing In re Flaher¬ 
ty, 171 N.T.S. 624, 184 App.Div. 
428. 

Applloabillty of statute 
Li.l869 c 876 § 7, and L.1870 c 
882 § 3, prohibiting supervisors from 
increasing the salaries of those then 
in office or their successors, except 
as provided by law, had no applica- 
tion where the salary of a court 
crier was fixed at a figure in excess 
of what he had theretofore been re- 
ceiving as an ordinary officer of the 
court, since the crier's salary had not 
previously been establlshed.—^People 
V. Havemeyer, 47 How.Pr., N.T., 69. 

9. N.T.—Shevlin v. La Guardia, 2 
N.Y.S.2d 597, 166 Misc. 473. modi- 
fied on other grrounds 6 N.Y.S.2d 
666, 264 App.Dlv. 922, affirmed 18 
N.E.2d 48, 279 N.Y. 649. 

Pa.—^Werkman v. Westmoreland 

County, 194 A. 344, 128 Pa.Super. 
297—^Bettig v. Berks County, 26 
Pa.Dist 972. 


10. N.Y.—Shevlin v. La Guardia, 2 
N.Y.S.2d 597, 166 Misc. 473, modi- 
fled on other grounds 5 N.Y.S.2d 
566, 254 App.I>iv. 922, affirmed 18 
N.B.2d 43. 279 N.Y. 649. 

11. Bepeal of statnte 

Statute held not repealed or modi- 
fled by subsequent statute relating 
to compensation of different class 
of court attendants.—^MacNeill v. 
Steele, 199 S.B. 99, 186 Ga. 792. 

18. N.Y.—Shevlin v. La Guardia, 
2 N.Y.S.2d 697, 166 Misc. 473, modi- 
fled on other grounds 6 N.Y.S.2d 
666, 264 App.Div. 922, affirmed 18 
N.E.2d 43, 279 N.Y. 649. 

13. Ga.—MacNeill v. Steele, 199 S. 

B. 99, 101, 186 Ga. 792. 

Public policy 

“An agreement by a public offi¬ 
cer to accept less than the fees or 
salary allowed him by law is con- 
trary to public policy and void. 
. . . The compensation . . . 
is an incident of his office, and he 
is entitled to it, not by force of any 
contract, but because the law at- 
taches it to the office."—^MacNeiU v. 
Steele, supra. 

lA Pa.—^Bettig v. Berks County, 26 
Pa.Dist. 972. 

16. Pa.—^Bettig V. Berks County, su¬ 
pra. 

Effeot of oharter regtOation 

The pro Vision of Greater New York 
Charter § 149, that an officeres re- 
ceipt in full payment upon the pay 
roll shall be deemed an accord and 
satlsfaction has no application to 
the salary of a supreme court attend¬ 
ant, fixed by the court as a county 
charge, which the comptroller has 
no power to dispute.—^In re Flaherty, 
171 N.Y.S. 624, 184 App.Div. 428, 
reversed on other grounds Flaherty 
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V. Craig, 123 N.B. 157, 226 N.Y. 
76. 

18 . Publio poUcy 

Waiver by court attendant of part 
of his statutory salary was not 
contrkry to public policy, especially 
where he had accepted less than stat¬ 
utory salary on flfty-six successive 
occasions over period of two years 
and four months in full payment.— 
State ex rei. Hess v. City of Akron, 
7 N.B.2d 411, 132 Ohio St 306, afflrm- 
ing 10 N.B.2d 1, 56 Ohio App. 28. 
17. Publio policy 

(1) “The public policy which pre- 
vents a public officer from agree- 
ing to accept less than the compen¬ 
sation attached by law to his office 

. does not apply to a mere 
employee or attachS who may be 
appointed or discharged at will."— 
Werkman v. Westmoreland County, 
194 A. 344, 346, 128 Pa.Super. 297. 

(2) An arrangement by which a 
municipal court attendant accepted 
less than his statutory salary did not 
violate public policy in view of provi- 
sion maklng term of office dependent 
on pleasure of the appointing Judges. 
—State ex rei. Hess v. City of Akron, 
10 N.E.2d 1, 66 Ohio App. 28, affirmed 
7 N.B.2d 411, 132 Ohio St. 306. 
Cousideratlon for agreement 

The mutual promises of court at¬ 
tendants to accept less than the stat¬ 
utory salary was a “conslderation” 
for the transaction; but even If 
there had been no conslderation orig- 
inally a change of position by the 
City paying the compensation in re- 
liance on the promises would supply 
the "conslderation" necessary to the 
validity of the agreement,—State ex 
rei. Hess v. City of Akron, supra. 

1& Ohio.—State ex rei. Hess v. City 

of Akron, supra. 
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§ 143. Probation Officers 

a. In general 

b. Appointment 

c. Duties and authority 

d. Compensation 

c. Tenure, removal, and retirement 

a. In General 

A probation officer Is a local court assistant or of- 
ficer, and, in some Jurisdictions, Is a county officer. A 
federal dlstrlct probation officeres Jurlsdlctlon Is Ilmited 
to his own dlstrlct. 

A probation officer is a court assistant^^ or offi- 
cer20 who exercises judicial functions.^i Further- 
more, he is regarded as a minor local officer,^^ He 
is also a county officer in some States,23 but not in 
others.24 

Jurisdiction. A federal probation officer, ap- 
pointed for a particular district, has no jurisdiction 
to act in another district.25 

b. Appointment 

Uniess otherwise provided for by statutory or con- 
stltiitlonal regulationsy a probation officer, ordinarlly fs 
appointed by the court. 

The appointment of a probation officer has been 
held to be a judicial function,^® which may not be 
delegated to another official or body, such as a coun¬ 
ty board.27 Hence, the appointment of a probation 


officer, usually under statutory authority, is ordina- 
rily made by the court.23 . The delegation of such 
power to the court is proper.23 

Pursuant to constitutional authorization, the ap¬ 
pointment may be made by the govemor;30 and, 
where so required by statute, an appointment must 
have the consent and approval of the county 
board,3l although the board’s power therein does 
not extend to determining whether a necessity ex- 
ists for such appointment.32' 

Character and qualifications. The determination 
of the character and qualifications of a proposed ap- 
pointee usually is a matter within the discretion of 
the appointing court ;23 but, under a statute re- 
quiring the consent and approval of the county 
board to an appointment, it is the office of such 
body to determine whether the proposed appointee 
is a person fit for the position.34 

c. Dnties and Authority 

The autherity and duties of a probation officer are 
determined by statute or by the court. He has no general 
power of arrest. 

The duties and authority of a probation officer 
are such as may be conferred on him by statute36 
or by the court appointing him.^® It is his duty 
generally to assist the court,-37 to furnish to it such 
information as it may require,3« and to make such 


19- Cal,—^Nicholl v. Koster, 108 P. 

302, 157 Cal. 416. 

31 C.J. p 1000 note 92. 


Whealan, 190 N.E. 698, 856 111. 
328. 

16 C.J. p 483 note 35. 


Judicial encroachment on executive 
see Constitutional Law $ 156. 

Pia.—Hillsboroug’h County v. 

Savage, 58 So. 835, 63 Pia. 337. 
31. Okl.—Seminole County v. State, 
120 P. 913, 31 Okl. 196. 

33. Okl.—Seminole County v. State, 
supra. 

31 C.J. p 1000 note 10. 

3aL Mass.—McCourt v. City of Bos¬ 
ton, 149 N.B. 601, 264 Mass. 100. 

34. Okl.—Seminole County v. State, 
120 P. 913, 31 Okl. 196. 

31 C.J. p 1000 note 10. 

35. 111,—People V. Chicaffo, B. & 

Q. R. Co., 112 N.E. 278, 273 111. 

I 110. 

3 6 C.J. p 483 note 35 [a]. 

Duties and authority of probation of¬ 
ficers as relating to infants, see 
the C.J.S. title Infants § 17, also 
31 C.J. p 1000 notes 88, 89, 96, 98, 
99. 

38. 111.—People V. Chlcago, B. & Q. 

R. Co., supra. 

Pa.—In re Juvenile Ct., 17 Pa.Dist 
207. 

37. 111.—People V. Chicagro, B. & Q. 
R. Co., 112 N.B. 278, 273 IlL 110. 

81 C.J. p 1000 note 96. 

38. Cal.—Nicholl v. Koster, 108 P. 
302, 167 Cal. 416. 

81 C.J. D 1000 note flfl. 


80. IlL—^People ex rei. Callahan v. 
WheaJan, 190 N.E. 698, 356 111. 
328—People v. Chicagro, B. & Q. 

R. Co., 112 N.E. 278, 278 111. 110. 
31 C.J. p 1000 note 93. 

21. 111.—^Witter v. Cook County, 100 
N.E. 148, 256 IlL 616. 

32. CaL—^Nicholl v. Koster, 108 P. 
302, 157 Cal. 416. 

Probation officers as relatingr to In¬ 
fants see the C.J.S. title Infants § 
17, also 31 C.J. p 1000 note 87 et 
seqi. 

Smployee 

Officer held not "employee" of 
court within meanmff of statute de- 
terminlngr court fees, althougrh ap¬ 
pointed by judgre of court—^Punk v. 
Lamneck, 30 Ohio N.P.,N.S., 174. 

83. Cal.—^Nicholl v. City and Coun¬ 
ty of San Prancisco, 267 P. 601. 
201 Cal. 470. 

Mo.—^Hastingr v. Jasper County, 282 

S. W. 700, 314 Mo. 144. 

Wash. State ex rei. Rlchardson v. 
Clark County, 56 P.2d 1023, 1024, 
186 Wash. 79. 

15 C.J. p 483 note 34. 

^4. IlL—People ex reL Callahan v. | 


26. XJ.S.—^Kelly v. U. S. ex rei. Prad, 
C.C.A.N.T,, 89 P.2d 866, certiorari 
granted Prad v. Kelly, 67 S.Ct 946, 
301 U.S. 681, 81 L.Ed. 1339, af- 
firmed 58 S.Ct 188, 302 U.S. 312, 
82 L.Ed. 282. 

86. IlL—^Witter v. Cook County, 100 
N.E. 148, 256 111. 616. 

Mass.—Catheron v. Suffolk County, 
116 N.E. 886, 227 Mass. 698. 

27. 111.—^Witter v. Cook County, 100 
N.E. 148, 256 111. 616. 

Delegration of judicial powers see 

I Constitutional Law § 166. 

88. IlL—People ex reL' Callahan v. 
Whealan, 190 N.E. 698, 356 111 
828. 

Mass.—Avery v. Norfolk County, 181 
N.E. 707, 279 Mass. 598—McCourt 
V. City of Boston, 149 N.E. 601, 
254 Mass. 100. 

31 C.J. p 1000 note 6. 

Appointment held valld 

Mass.—Catheron v. Suffolk County, 
116 N.E. 885, 227 Mass. 598, 

89. Cal.—Nicholl v. Koster, 108 P. 
302, 167 Cal. 416. 

W.Va.—State v. Monongralia County 
Ct, 96 S.B. 966, 82 W.Va. 564, 
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investigations as may be necessary.^^ 

A probatiori officer has authority to make arrests 
only when such power is incidental or necessary to 
the perfonnance of his duties.^® 

d. Gompensation 

The compensation of probation offlcers ordinarily fs 
flxed and paid according to statutory regulations. 

Pursuant to statutory regulations the compensa¬ 
tion of a probation officer is determined by the 
court,^^ subject to the concurrence of the county 
board or equivalent municipal body,^2 ^nd is paid by 
the county.43 Where the officeres salary has been 
fixed by the court within the limit set by statute, 
and has been approved by the county board, the 
board cannot thereafter reduce the salary,^^ at least 
during the period for which an appropriation has 

been made therefor.^5 

The fixing of the compensation of a probation of¬ 
ficer has, however, been held not to be a judiciai 
function;^® and, in some jurisdictions, the county 
board is empowered to fix the compensation 
where the legislature is required by the constitu- 
tion to fix the compensation of officers it may not 


§ 143 

delegate to a county board the power to fix the 
compensation of probation officers.^* 

e. Tennre, Bemoval, and Betirement 

Where a probation officer serves at the pleasure 
of the court he may be summarily removed. To secure 
retirement benefits statutory regulations must be com- 
plfed with. 

Where so provided by statute, the tenure of a 
probation officer is at the pleasure of the court.^^ 
Under such statutes the officer may be removed at 
will by the court without the preferment of charg- 
es or an opportunity to be heard.s*> Where the of¬ 
ficers are appointed by the court, subject to remov^ 
al in its discretion, the county board has no power 
to reduce the number of such officers.®^ 

Where the manner of removal is reg^lated by 
statute, such statutes are to be complied with.®^ 

Retirement; benefits. On retirement a proba¬ 
tion officer may, under statutes so providing, be en- 
titled to retirement benefits.®* Where, under such 
statutes, he has an option as to the manner in which 
such benefits are to be paid, he must exercise such 
option in proper form and time and, on his fail- 
ure to do so, benefits are payable in the manner 
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39. 111.—Witter v. Cook County, 100 
N.E. 148. 256 111. 616. 

81 C.J. p 1000 note 97. 

4a W.Va.—State v. Monongalla j 

County Ct, 96 S.E. 966, 8^ W.Va. 
664. 

41. Mass.—Avery v. Norfolk County, 
181 N.E. 707, 279 Mass. 598—Cath- 
eron v. Suffolk County, 116 N.E. 
885. 227 Mass. 598. 

Mo.—Hastings v. Jasper County, 282 
S.W. 700, 314 Mo. 144. 
Compensation held lawfUly flzed 
Mass.—McCourt v. City of Boston, 
149 N.E. 601, 254 Mass. 100. 

42. 111.—People ex rei. Callahan v. 
Whealan. 190 N.E. 698, 356 IlL 
328. 

Subsegnent dlsapproval by City 
council of probation officeres salary 
does not affect his right thereto.— 
McCourt V. City of Boston, 149 N.E. 
601, 254 Mass. 100. 

Salary of snbsegnent appointees 

(1) Establishment of salary for 
ali probation officers appointed un¬ 
der statute providing therefor flxed 
salary for each appolntee, and sepa¬ 
rate action as to salary in subsequent 
appointments was unnecessary.—^Mc- 
Court V. City of Boston, supra. 

(2) Where a salary is flxed for a 
particular appolntee, rather than for 
any incumbent of the office, the fact 
that subsequent temporary ap¬ 
pointees are paid at the same rate 
is not a binding recognitlon of such 
flxed salary for the office itself, since, 
to be construable as flxlng a salary 

21 C.J.S.-15 


for the office rather than for an ap- 
pointee. the county board^s order 
must be ciear; hence, when the 
board approves the salary of a sub¬ 
sequent permanent appolntee for a 
lower axnount than previously paid 
the incumbent, such appolntee is 
entitled only to such lower amount.— 
Avery v. Norfolk County, 181 N.B. 
707, 279 Mass. 598. 

43. Cal.—^Nicholl v. Koster, 108 P- 
302, 157 Cal. 416. 

111.—^People ex rei. Callahan v. 

Whealan. 190 N.E. 698, 356 111. 828. 
Mass.—^Avery v. Norfolk County, 181 
N.E. 707, 279 Mass. 598—McCourt 
V. City of Boston. 149 N.E. 601, 
254 Mass. 100. 

Mo.—Hastings v. Jasper County, 282 
S.W. 700, 314 Mo. 144. 

44. 111.—People ex rei. Callahan v. 
Whealan, 190 N.E. 698, 356 111. 328. 

45. 111.—^People ex rei. Callahan v. 
Whealan, supra. 

4a La.—State v. Bast Baton Rouge 
Police Jury, 55 So. 672, 128 L»a. 911. 

47. La.—State v. East Baton Rouge 
Police Jury, supra. 

48 . Fla.—State v. Hlllsborough Coun¬ 
ty. 87 So. 917, 81 Pia. 271—Hills- 
borough County v. Savage, 58 So. 
835, 63 Fla. 337. 

49. Pa.—^In re Juvenile Court, 17 
Pa.Dlst. 207. 

Deputy pxobatloii oAoer 

Under Inferior CriminiJ Courts Act 
S 96. providing for the* removal of 
”chlef probation officer or any pro- 
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bation officer,” a deputy chief proba¬ 
tion officer of City magistrate*s court 
of the City of New York may be re¬ 
moved at pleasure of the appointing 
power, the omlssion to speciflcally 
Include deputy chief probation offl¬ 
cers not indicatlng legislative intent 
to omit them or to design that meth- 
od of thelr removal is under Greater 
New York Charter § 1643.—^McEay 
V. McAdoo, 178 N.T.S. 207, 108 Mlsc. 
201 . 

sa Mo.—State ex rei. Mlncke v. 
Sartorius. 96 S.W.2d 873, 231 Mo. 
App. 807. 

51. 111.—^People ex rei. Callahan v. 
Whealan, 190 N.E. 698, 366 IlL 
328. 

52. Opportunity to make ezplaoa- 
tlon 

A probation officer in domestic re- 
lations court of clty of New York 
was only entitled to an opportunity 
of making an explanation after due 
notice upon written charges, and, 
where there had been a full compll- 
ance with such condltlons, deter- 
mination of pr^iding justice of do¬ 
mestic relations court dismlsslng* 
probation officer was required to be 
Gouflrmed.—0*Kelly v. Hili, 16 N.Y. 
S.2d 16, 267 App.Div. 631. 

53. N.Y.—^Marcus v. New York City 
Employees* Retirement System, 285 
N.Y.S. 903, 247 App.Div. 111. 

54 N.Y.—^Marcus v. New York City 
Employees' Retirement System, su¬ 
pra. 
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and amoimt prescribed by statutory regulations.®® i retirement under the tenns of retirement laws in- 
A probation officer is not subject to compulsory j applicable to his office.®® 

C. DE i-ACTO AND UNAUTHOEIZBD OE ILLEGAL COUETS AND TEIBDNALS 


§ 144. In General 

If authorized by law, a court defectfvely organized 
or irregularly called fs a de facto court and its acta are 
valid. 

Where the organization or calling of a court is 
authorized by law, a court organized or called there- 
under is at least a de facto court, although it is de- 
fectively organized or irreg^arly called.®*^ 

While it has been held that, where a court has 
been established by an act of the legislature appar- 
ently valid, and has gone into operation under such 
act, it is to be regarded as a court de facto,58 it 
has also been held that orders and decrees made by 
a person purporting to act as judge of a court or¬ 
ganized under an imconstitutional statute are void.59 

If there is no law authorizing a certain court to 
be held, and a judge assumes to create a court and 
preside over it, the tribunal so created and ali its 
proceedings will be void.®^ 

§ 145. Courts of De Facto Government 

a. In general 

b. Confederate courts 

a. Ih Gkneral 

Courto acting under de facto potftical authority have 


Jurisdiction; a Judgment of a forelgn court in terrftory In 
de facto possession of a foreign government may validly 
affect private rights. 

Courts acting under authority of the de facto 
rulers of a county for the time being have the ju¬ 
risdiction of legitimate courts,®^ and a judgment of 
a court of a foreign country, sitting in territory not 
yet surrendered by such foreign government, it be¬ 
ing de facto in possession, is valid as to the rights 
of private persons affected thereby.62 

b. Confederate Courts 

The natlonal court of the Confederate States was a 
nullity, but acts of the state courts in the Confederacy 
have been held valid to the same extent as acts of foreign 
courts. 

A national court organized under authority of the 
government of the Confederate States of America 
was a nullity and could exercise no rightfui juris¬ 
diction but it is well established as a general rule 
that the acts, decrees, and judgments of the courts 
of the States which formed part of the Confederacy, 
during the war, were valid and binding so far as 
they related merely to private rights and did not im- 
pair, or tend to impair, the supremacy of the na¬ 
tional authority or the just rights of citizens under 
the federal constitution,®^ although their judgments 


55. N.T.—^Marcus v. New York City 
Bmployees’ Retirement System, su¬ 
pra. 

66. CaL—Nicholl v. City and County 
of San Francisco, 257 P. 501, 201 
CaL 470. 

67. Mlnn.—State v. Bailey, 118 N.W. 
676. 106 Mlnn. 188, 180 Am.S.R. 
692. 19 L.R.A.,N.S., 776, 16 Ann. 
Cas. 338. 

N.Y.—^People ex reL Horowltz v. 
Hanley, 176 N.Y.S. 892, 106 Misc. 
625, 37 N.Y.Cr. 430, 

Or.—^Ex parte Worley, 66 P.2d 107, 
60 Okl.Cr. 384. 

15 C.J; p 874 note 36, 

Court lield out of tenu 
A court held on, |ollowingr au ad- 
'Joumment to, a day beyend the com- 
mencement of the term of another 
court of the same Circuit was a court 
de facto and its proce edingrs were 
valid in a criminal, as well as In a 
civlL case.—^Brewer v. State, 6 Lea, 
Tenn., 198. 

58. Mlnn.—Burt v. Wlnona & St. P. 
R. Co., 18 N.W. 286, 289, 31 Mlnn. 
472. 


Authoxlties revlewed 

Mich.—Glldemeister v. Lindsay, 180 
N.W. 633, 212 Mich. 299. 

58. Tex.—State v. Glllette's Bstat^, 
Com.App., 10,S.W.2d 984, reversing 
Gillette’s Bstate v. State, Civ.App., 
286 S.W. 261. 

Baasoa. for rule is that there can 
be no ofilcer, either de Jure or de 
lacto, unless there is an office to fllL 
—State V. Glllette's Estate, supra. 

ea Kam—^In re Davis, 61 P. 809, 62 
Ean. 28l!. 

16 C.J. p 874 note 38. 

Power to create courts in general see 
supra S 120. 

61« Pa.—Bank of North America v. 

McCalL 4 Binn. 871. 

16 C.J. p 874 note 89. 

68. U.S.—^Keene v. McDonough, La., 
8 Pet 308, 8 L.Bd. 966. 

A decree of a Mexioau tribuual as 
to the ownershlp of lands in disputed 
territory, made subsequent to the 
declaratlon of ownershlp by Texas 
but whlle such territory was claim- 
ed and controlled by Mexioo, has 
been held vfi.Ud.—Trevlno v. Pernan- 
dez, 13 Tex 630. 
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83, U.S.—^Hickman v. Jones, Ala. 9 
WalL 197, 19 L.Ed. 661. 

Validity of acts done under secession 
governments see the C.J.S. title 
States 5 13, also 69 C.J. p 42 note 
82 et seq, 

64- U.S.—Johnson v. Atlantic, G. & 
W. I. Transit Co., Pia., 16 S.Ct. 620, 
156 U.S. 618. 39 L.Ed. 666. 

15 C.J. p 874 note 42. 

Tbaory uaiderlyliiir valldlty 
The Confederate States "'in most, 
if not In all, Instances, merely trans- 
ferred the existing State organiza- 
tions to the support of a new and 
different natlonal head. The same 
constitutlons, the same laws for the 
protectlon of property and personal 
rights remained. . . . These laws 
. . . were the fundamontal prin¬ 
cipies for which civil soclety is or¬ 
ganized . . . and must be re- 
spected In their administrati on under 
whatever temporary dominant au¬ 
thority they may be exercised. It 
. . . [was] only when in the use 
of these powers substantlal aid and 
comfort was given or Intended to be 
glven to the rebellion . . . that 
their acts ... [were] void.”— 
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stand on no higher ground than acts and judg^ents 
of a foreign court, and can be impeached in the 

same manner.®^ 

It has been held, however, that the acts of such 
courts are void,®® and in some States, by constitu- 
tional provision adopted during the Civil War, they 
were expressly declared void.®^ 


§ 146. Collateral Impeachment 

The legallty of the existence of a de facto court may 
be questloned only in a dfrect proceeding. 

The legality of the existence of a de facto court 
and its right to exercise its functions may not be 
inquired into collaterally, but only in a direct pro¬ 
ceeding at the instance of the stateneither may 
the question of the legal existence of a trial court 
be raised by appeal.®^ 


IV. TEBMS AND SESSIONS 


§ 147. Definitions and Distinctions 

A term of court is the period of time prescrlbed for 
Holding court, while a session of court Is the time during 
a term In whlch the court actually aits for the transaction 
of JudIciaI business. A term Ia regular when It is held 
at a time and place flxed by law; and It Is speciai when 
It Is called by a Judge or other authorized officlal, In 
his discretion, and is convened or held at a time flxed 
by him. An appearance term Is one to whlch process is 
returnable; and a Jury term is one at whlch a Jury may 
be had. 

A term of court is the time prescribed for holding 
court for the administration of judicial duties; a 
definite and fixed period, prescribed by law for the 
administration of judicial duties, within which the 
business of the term should be transactedJ® It sig- 
nifies that period of time between the first day of 
a term as fixed by law and the adjourmhent to the 
next court in courseIt is the time prescribed for 


holding court, and not the time during which the 
court actually sits and is engaged in transacting 
business, which constitutes the term,*^^ and for many 
purposes, as for instance, the suing out and retum 
of process,^3 the filing of declarations,*^^ a time 
appointed by law for the holding of a court is a 
term, although the court does not actually con- 
vene.*^® a term of court is distinguishable from 
“vacation,”76 although it has been held that the 
space of time during which a court holds a session 
for the purpose of hearing and deciding any paat- 
ters in vacation is a term of court for such pur- 

poseJ7 

Appearance term is ordinarily the first term after 
legal Service of process has been made,*^® or the 
term to which process is made returnable but as 
used in a statute relating to trials de novo in the 


Sprott V. U. S., 20 Wall., U.S., 469, 
464, 22 LBd. 871. 

ea. Ala.—-Blbb v. Avery, 4^5 Ala. 691. 
16 C.J. p 874 note 43. 

68. W.Va.—Snlder v. Snider, 3 W. 
Va. 200. 

67. Ark.—Cowser v. State, 27 Ark. 
444. 

15 C.J. p 874 note 46. 

68. Or.—Morgan v. State, Cr., 90 P. 
2d 883, 686, Quoting OozpTU JnzlB. 

15 C.J. p 876 note 46. 

69. Mo.—State ex rei. General Mo¬ 
tors Acceptance Corporation v. 
Brown, 48 S.W.2d 867, 868. 330 Mo. 
220, quotlng Oozpus Jnrls—Gard- 
ner v. Sprlngfield Gas & Electric 
Cq., 136 S.W. 1023, 164 Mo.App. 666. 

70. Ala,—Carpenter v. City of Bir- 
mingham, 128 So. 899, 900, 221 Ala. 
368, quoting Corpus Juzls, and de- 
nying certiorari 128 So. 901, 23 Ala, 
App. 354. 

111.—People V. Wllson, 190 N.B. 270, 
273, 356 111. 266. Quoting Corpus 
Jnils. 

16 C.J. p 875 notes 48, 49. 

Otlier doflnltlons 

Ky.—^Wood Oil Co. v. Commonwealth, 
244 S.W. 429, 196 Ey. 196. 

Mias.—Walton v. State, 112 So. 790. 
147 Mtss. 861. 


Tex,—^Emerson v. Mlssouri, K. & T. 
Ry. Go. of Texas, 82 S.W. 1060, 37 
Tex.Civ.App. 110, 111. 

Wls.—Hutcbinson v. Lord, 1 Wis. 
286, 314, 60 Am.D. 381. 

16 C.J. p 876 note 49 [a]—62 C.J. p 
721 notes 41, 52. 53. 

71. Mo.—Trower v. Mudd, App., 242 
S,W. 993. 

Duration of terms see infra S 

73. Ala.—Carpenter v. City of Bir- 
mingham, 128 So. 899, 900, 221 Ala. 
368, quoting Corpus JUxls, and de- 
nying certiorari 128 So. 901, 23 Ala. 
App. 354. 

Miss.—Willianas v. State, 126 So. 40, 
42, 156 Miss. 346, quoting Corpus 
Juris; 

16 C.J. p 876 note 60. 

73. Ala.—Carpenter v. City of Blr- 
mingham, 128 So. 899, 900, 221 Ala 
368, quoting Corpus Juris, and de- 

' nying certiorari 128 So. 901, 23 
Ala.App. 354. 

Miss.—Williams v. State, 126 So. 
40, 42, 166 Miss. 346, quoting Co]> 
pus Juris. 

15 C.J. p 875 note 61. 

74. Ala—Carpenter v. City of Blr- 
mingham, 128 So. 899, 900, 221 Ala 
368, quoting Corpus Juris, and de- 
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nylng certiorari 128 So. 901, 23 
Ala App. 354. 

IU.—Downey v. Smith, 13 111. 671. 

Miss.—Williams v. State, 126 So. 40, 
42, 156 Miss. 346, quoting Corpus 
Jnrla 

75. Ala—Carpenter v. City of Blr- 
mingham, 128 So. 899, 900, 221 Ala. 
368, quotlng Corpus Juris, and de- 
nying certiorari 128 So. 901, 23 Ala 
App. 354. 

111.—Downey v. Smith, 13 IlL 671. 

Miss.—^Williams v. State, 126 So. 
40, 42, 156 Miss. 346, quoting Cor¬ 
pus Juris. 

701 Mo.—^Himmelberger - Hcurrison 
Lumber Co. v. Keener, 117 S.W. 
42, 217 Mo. 622. 

62 C.J. p 722 note 54. 

“Vaoatlou*' is oorrelatlvs of "term’^ 

Va—^Brown v. Hume, 16 Gratt 466, 
67 Va 466. 

What constitutes vacation see infra 
S 167. 

77. Pla—^Lanier v. Shayne, 96 So. 
617, 85 Pla 212. 

78. lowa—^Vinsant v. Vlnsant, 47 
lowa 694. 

79- Miss.—^Thomton v. Fitzhugh, 18 
Miss. 438. 

15 C.J. p 875 note 65. 
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supreme court thc expression has been held to mean 
the term when it first becomes apparent that an is- 
sue of fact is to be determined.80 

General term is an expression sometimes used to 
indicate a sitting of the court in banc^i or the occa- 
sion when the court may exercise jurisdiction ex- 
tending to the whole of a subject.®^ 

Jiiry term. A term may be a jury term in con- 
templation of law, although it is not so in point of 
fact, as where the legislature has designated it as 
one of the annual terms for the county and has pro- 
vided a jury therefor and, although the judge has 
by order dispensed with a jury for the term, the 
dispensation is not absolute and a jury may stili be 
had by affirmative order of the court.^^ 

Spring term. A term is a spring term of a cer- 
tain year where it is specifically so described by 
statute, even though, in pursuance of a statutory 
requirement that it begin a designated number of 
Mondays before the first Monday of March, it 
commences in December of the preceding year.*^ 

A session of court is the time during a term in 
which the court sits for the transaction of busi- 
ness.*® A court is not in session until the judge ar- 
rives and opens court,but it is in session when 


the judge, attended by the court officials and the 
parties and their counsel and witnesses, proceeds 
with the dispatch of judicial business.*^ A statu¬ 
tory definition of “session” as part of a term of 
court, including ali calls or sittings during any 
term, is substantially the same as the common un- 
derstanding of its meaning by the courts without 
the aid of a statute.^^ Although the words “term” 
and “session” are sometimes used as synonymous, 
or nearly so,89 there is a ciear distinction between 
their meanings, which is sometimes important.90 

Sitting of a court may mean a session for the 
day,®^ or the word may be used in such a way that 
it will be regarded as signifying a term.^^ 

Reguhr, special, and adjoumed terens or sessions. 
Terms of court are very generally classified into 
regular terms and special terms^* or regular, ad¬ 
joumed, and special terms.^^ So also, under the 
practice of some States, court sessions are regular, 
special or called, and adjoumed.A regular term 
of court is one held at a time and place fixed once 
and for all.®® A special term is one called by the 
judge in his discretion, in pursuance of power 
granted by statute, and is convened or held at a time 
fixed, not by law, but by the order of the court or 
judge calling it;^^ it is separate and distinet from 


80. lowa,—^Vinsant v, Vinsant, 47 
lowa 594. 

81. Mo.—State v. Effgers, 64 S.W. 
498, 152 Mo. 485. 

Vm to Indicate numlier of Judares 
wlLO eliall git 

Ind.—^Kllpsch v. Indiana Alcohollc 
Beverage Commission, 21 N.E.2d 
701. 

82. N.Y.—Gracie v. Freeland, 1 N.T. 
228. 

83. W.Va.—^Ex parte Anderson, 94 S. 
E. 31, 81 W.Va. 171. 

84. N.C—State v. Harden, 98 S.B. 
782, 177 N.C. 680, 

85. Ala.—Carpenter v. City of Bir- 
mlnarham, 128 So. 899, 900, 221 Ala. 
368, quotinir Corpus Juxlg, and de- 
nyinff certiorari 128 So. 901, 23 Ala. 
App. 354. 

Ky.—Wood Oil Co. v. Commonwealth, 
244 S.W. 429, 196 Ky. 196. 

15 C.J. p 876 note 57. 

86L Ala.—Carpenter v. City of Bir- 
mlngham, 128 So. 899, 900, 221 Ala. 
365, quoting Corpus Juxlg, and de- 
nying certiorari 128 So. 901, 23 
Ala.App. 354. 

Ga—^Perdue v. State, 67 S.B. 810, 
134 Ga 300. 

87- Wis.—^Bloomer v. Bloomer, 221 
N.W. 734, 197 Wla. 140. 

88. Ala.—Carpenter v. City of Bir- 
minglxaiu, 128 So. 899, 221 Ala 868, 
denying certiorari 128 So. 901, 23 
AlaApp. 354. 


89. Ala—Carpenter v. City of Bir- 
mingham, 128 So. 899, 900, 221 Ala. 
868, quoting Corpus Jnxis, and de¬ 
nying certiorari 128 So. 901, 23 Ala 
App. 354. 

La—^Deal v. Sovereign Camp, W. O. 

W., App., 161 So. 621. 

16 C.J. p 875 note 69—62 aJ. P 721 
notes 42 [a], 46, 47, 50. 

90. Ala—Carpenter v. City of Bir- 
mingham, 128 So. 899, 900, 221 Ala. 
368, quoting Corpus Juris, and de¬ 
nying certiorari 128 So. 901, 23 
AlaApp. 354. 

15 C.J. p 876 note 60. 

Distiuotlou stated 

There is a wide distinction between 
the legal sigrnificance of a “term” of 
court and a “session” of court. The 
former is the legally prescribed time 
for the actual holding of sessions of 
court withln that time, and each oc- 
casion of such holding Is a “ses¬ 
sion,'* and there may be as many or 
more of them as there are days al- 
lotted to the term.—^Hinkle v. Hose, 
26 S.W.2d 641, 233 Ky. 606. 

91. Md.—Costigin v. Bond, 3 A. 285, 
65 Md. 122. 

92. Mass.—^Anonymous, 6 Mass. 197. 
Or.—Gird v. State, 1 Or. 308. 

15 C.J. p 876 note 62—62 C.J. p 721 
notes 48, 49. 

93. Ark.—^Honea v. Federal Land 
Bank of St. Louis, 61 S.W.2d 436, 
438, 187 Ark. 619, quoting Coxitus 
Juris. 


111.—People V. Wilson, 190 N.E. 270, 
356 111. 266. 

Kan.—^Kingsley v. Bagby, 41 F. 991, 
2 Kan.App. 23. 

94u Ala—^Martin v. State, 113 Sa 
452, 22 AlaApp. 191, conforming 
to answers to certided questions 
113 So. 602 (second case), 22 Ala 
App. 164, which denied motion 113 
So. 602 (first case), 216 Ala. 160. 

95. Ark.—^Magnolia Petroleum Co. v. 
Saunders, 94 S.W.2d 703, 192 Ark. 
783. 

98. Ark.—^Honea v. Feders^l Land 
Bank of St Louis, 61 S.W.2d 436, 
438, 187 Ark. 619, quoting Corpus 
Juxla 

IU.—People V. Wilson, 190 N.E. 270. 

356 111. 256. 

15 C.J. p 875 note 65. 

Beginnlng 

Regular terms are those beginning 
at certain dates fixed by law, or by 
the Judge in conformity with author- 
ity of law.—Glebe v. State, 183 N. 
W. 296, 106 Neb. 251. 

Faxtioular terms held regular tenus 
N.C.—State v. Wood, 95 S.B. 1050, 
176 N.C. 809. 

W.Va—State v. Thompson, 130 S. 
E. 466, 100 W.Va 263. 

97. IU.—People v. Wilson, 190 N.E. 
270, 356 111. 256. 

Neb.—Glebe v. State, 183 N.W. 295, 
106 Neb. 251. 
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the regular terni®* and not a continuation thereof 
after adjournment®® A special terin mayi or may 
not* be called or appointed for a particular pur- 
pose. A special term is distinguished from the reg- 
ular or general terms only in thc.date or time that 
it is convened or held,* unless the expression has 
some other local significance.^ When a statute 
speaks of terms of court, the terms constituted by 
law, and not special terms, are meant,* unless the 
statute by appropriate langfuage expressly includes 
special terms in such designation or such conclusion 
is clearly apparent by implication.* 

§ 148, Necessity for Terms and for Observing 
Terms Fixed 

In soma statas thera are no terms of court, the courts 
befng always open for the transactfon of business; and 
In other States this Is trua as to some courts or for 
certain purposes. Terms, however, are necessary when 
required by constitutional or valfd statutory provislon; 
and, when the time and place of holding a term or 
session of court have been properly flxed and appofnt- 
ed, persons having business at such term or session are 
bound to take notice thereof. 

It has been considered that fixed times and plac¬ 
es for holding court are necessary for the success- 
ful administration of justice, since otherwise all 


those interested in the proceedings of the courts 
might be kept in attendance upon an uncertainty.'^ 
Unquestionably, a constitutional requirement of a 
certain number of terms each year is mandatory and 
it is beyond the power of a judge to pretermit one 
of such terms.* In some jurisdictions, however, the 
courts are always open for the transaction of busi¬ 
ness, except on nonjudicial days, and consequently 
there are no terms of court properly so called, dur- 
ing which the court may sit to hear and determine 
causes, but only a division of the year into sessions 
to facilitate the orderly arrangement and dispatch 
of business.® So also, under the statutes of some 
States, there are terms for courts of law only, and 
a court of chancery or, as to equitable proceedings, 
a court possessing both legal and equitable juris- 
diction, is required to be always open for the trans¬ 
action of business.^® In some States, a probate or 
surrogate’s court, or, as to its probate jurisdiction, 
a county court, is always open and its proceedings 
are continuous, there being no stated terms but, 
where so required by statute, the judicial business 
of a probate court must be conducted in regular 
monthly terms.^* By statute, a court may have 
terms for certain purposes and be always open for 
other purposes;^* and by rule of court, authorized 


PaxtlQiilar term beld special term 
Mlss.—^Perkins v. State, 114 So. 392, 
148 Miss. 608. 

98. Ala.—Martin v. State, 113 So. 
452, 22 Ala.App. 191, conformlnsT to 
answers to certified questions 113 
So. 602 (second case), 22 Ala.App. 
154, which denied motion 113 So. 
602 (first case), 216 Ala. 160. 

Ark.—^Honea v. Federal Land Bank 
of St Louis, 61 S.W.2d 436, 438, 
187 Ark. 619, quotingr Corpus Juris. 
15 C.J. p 876 note 67. 

99. Ark.—^Honea v. Federal Land 
Bank of St. Iiouis, supra^ quotlng 
Corpus Juris. 

15 C.J. p 876 note 68, p 892 note 84 
ta]. 

1. Ark.—Honea v. Federal Land 

Bank of St. Louis, supra, quotins: 
Corpus Juris. 

111.—.People V. Wilson, 190 N.E. 270, 
356 111. 256. 

15 C.J. p 875 note 66. 

2. 111.—^People V. Wilson, supra. 

3. Fla.—p. Daly, 63 So. 834, 66 
Fla. 346. 

4. Ark.—^Honea v. Federal Land 

Bank of St Louis, 61 S.W.2d 436, 
438, 187 Ark. 619, quotingr Corpus 
Juris. 

15 C.J. p 876 note 70. 

6. Ark.—Honea v. Federal Land 

Bank of St Louis, supra, quotingr 

Corpus Juris. 

IlL—People V. Wilson, 190 N.E. 270, 
356 111. 256. 


Neh.—Glebe v. State, 183 N.W. 296, 
106 Neh. 261. 

Tex.—^Ex parte Cole, 101 S.W. 249, 
260, 61 Tex.Cr. 166. 

W.Va.—Stafford v. Ming-o County 
Court, 61 S.E. 2, 68 W.Va. 88. 

15 C.J. p 876 note 71. 

Statutes requiring trial of crlminal 
case at next succeeding term after 
dexnand see the C.J.S. title Crim- 
inal Law $ 467, also 16 QJ. p 441 
note 18. 

6. 111.—^People V. Wilson, 190 N.E. 
270, 356 111. 256. 

Trial of fact Issnes iu crlminal ac- 
tlons 

It has been held that a statutory 
provlsion requiring issues of fact In 
crimlnal actions to be trled at a 
“regular term” did not intend to dis¬ 
criminate between a regular term 
and a special or called term at which 
a jury was convened.—State v. 
Boucher, 78 N.W. 988, 8 N.L. 277. 

7. lowa.—Grahle v. State, 2 Greene 
569. 

16 C.J. p 876 note 73. 

«ITuder our scham» of govemment 

it is absolutely necessary to have 
flxed terms of court.**—^Williams v. 
State, 126 So. 40. 42, 156 Mlss. S46. 

8. Miss.—^Ivey v. State, 119 So. 607, 
154 Miss. 60. 

9. La.—^Unlon Motor Co. v. Wil¬ 
liams, 8 La.App. 391. 
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N.D.—^Bank of Inkster v. Christen- 
son, 194 N.W. 702, 49 N.D. 1047. 

Phiiippine.—^Arnedo v. Llorente & 
Liongson, 18 Phiiippine 257. 

Wash.—Gordon v. Hillman, 173 P. 
22, 102 Wash. 411, denying petition 
State V. Smlth, 167 P. 91, 98 Wash. 
100, modifled on other grounds 169 
P. 468, 98 Wash. 100. 

16 C.J. p 876 note 74. 

10. Ala.—^Ex parte Campbell, 167 So. 
675, 229 Ala. 422—^Ex parte Favors, 
145 So. 146, 225 Ala. 675—^Ex parte 
Howard, 142 So. 403, 225 Ala. 106. 

Ark.—^Vaughan v. Screeton, 39 S.W. 
2d 299, 183 Ark. 816. 

N.J.—^Bx parte Stegman, 163 A. 422, 
112 N.J.Bq. 72. 

11. N.T.—^Western v. Bomalne, 1 
Bradf.Surr. 37. 

OkL—^Wheeler v. Bigheart, 43 P.2d 
1028, 172 Ofcl. 262—Southern Sure- 
ty Co. V. Chambers, 180 P. 711, 72 
Okl. 307. 

13. Kan.—Gaston v. Collins, 72 P.2d 
84. 146 Ean. 449. 

13. Ark.—^Miller v. Tatum, 279 S.W. 
1002, 170 Ark. 152—Wilmot Road 
Improvement Dlst. v. De Tampert, 
251 S.W. 880, 169 Ark. 298. 

Term, or lack thereof, for purpose 
of motion for new trial see the 
C.J.S. title New Trial S 124, also 
46 C.J. p 293 notes 95, 96. 

No texjus excepi for Juxy txlals 

N.M.—^Fullen v. Fullen, 153 P. 294, 21 
N.M. 212. 
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by the constitution and not conflicting with any 
statute, the court may be open ali of the year for 
the trial of particular classes of cases.^^ 

Where the time and place of holding a term or 
session of court have been properly fixed and ap- 
pointed, it is the duty o£ parties having business at 
such term or session to take notice thereof, or to 
suffer the penalty, whatever that may happen to be, 
of their ignorance.^s $0 also, where the legislature 
has provided a number of regular terms without 
specifying that criminal cases only shall be tried 
at one or more of such terms, but the court has 
power to provide by order that only criminal cases 
shall be heard at certain regular terms, and it has 
made such an order as to a particular term, the 
entry of a default'judgment in a civil action dur- 
ing that term is unauthorized.^® 

§ 149. First Day of Term and Relation of 
Proceedings Thereto 

By a legal fiction, a term of court Is deemed to con- 
aist of but one day and that Is the first day, or day 
designated for the comm en cernent, thereof. Where the 
operatlon of the fiction wouid work injustice or be In- 
conslstent wIth a requirement that a certain thing be 
done on a particular day during the term, It wlll not 
prevall as against a showing of the true time when a 
step or proceeding was taken during the term. 

The first day of the term is the day designated for 
the commencement thereof,^'^ whether the judge at- 
tends or not,^^ where, as shown infra §§ 150 a, 155, 
such nonattendance does not preclude the holding 
of a legal term, or cause a lapse of the term, and 
even though the court is adjourned to another 
day.i® 

For ali general purposes, in the absence of a stat¬ 
ute to the contrary, a term of court, of however 
many days it in fact consists, is deemed to consist 
of but one day;20 and that is the day on which it 


is first held, all of the proceedings during the term, 
with a few exceptions, having relation back to that 
day and being regarded as contemporaneous,2i and 
all succeeding days of the term being in contempla- 
tion of law only a continuation and part of the first, 
whether the court is adjourned from day to day or 
for a longer time.^^ This doctrine is, however, only 
a legal fiction, and, although adopted for purposes 
of general justice and convenience, is subject to the 
nile which universally prevails in regard to all oth- 
er fictions, that where it is requisite to show that the 
fact which by the fiction is supposed to exist is in- 
consistent with the truth, the real fact may be 
shown, and the fiction will not prevail against it. 
In accordance with this rule, the true time when 
any legal proceedings took place in term may be 
shown, when justice requires it.23 For some pur¬ 
poses, such as where a day in term is designated, 
as the time when certain things are to be done, the 
term is divisible, and particular days thereof will be 
regarded,or the court may inquire as to the day 
or the hour if it becomes important,^5 although nev- 
er when the resuit of so doing will cause injus- 
tice.2® In some States the fiction does not obtain,^'^ 
or a departure therefrom is shown by statutes which 
manifestly contemplate different days of a term of 

court.28 

§ 150. Time for Holding Terms 

a. In general 

b. Control, fixation, or change 

a. In General 

A term held at any other time than that fixed there- 
for Is II legal and the proceedings had thereat are vold. 

A term must be held at the time fixed therefor 
and at no other time,^® unless it has been lawfully 
postponed, as to which see infra § 152. A term held 


14. La.—^B[oyle’s Succ., 33 So. 625, 
109 La. 623. 

15. Ala.—Doty v. Pope, 101 So. 883, 
218 Ala. 4. 

lowa.—State v. Powers, 164 N.W. 

856, 181 lowa 452. 

16 aj. p 876 note 76. 

Tlila la espedally true as to i^ala- 
tlir In a case, he having* Invoked the 
Jurisdictlon of the court and set its 
machlnery In motlon.—^Berry v. 
Slms. 112 S.W.2d 25, 196 Ark. 326. 
le. Ky.—^Thacker v. Thacker, 75 S. 

W.2d 8, 256 Ky. 623. 

17. Kan.—Bush v. Doy, 1 EAn. 86. 
S.a—^McKellar v. Parker, 7 S.B. 
206, 29 S.C. 237. 

la Kan.—^Bush v. Doy, 1 Elan. 86, 
^9. S.C.—^McKellar v. Parker, 7 S. 
E. 295, 29 S.C. 287. 


20. 111.—^Hutchinson v. Hutchlnson, 

95 N.E. 148, 250 111. 170—Wilson v. 
Hilllgosa, 278 Ill.App. 564. 

16 C.J. p 876 note 82. 

21. 111.—^Hutchinson v. Hutchlnson, 

96 N.B. 143, 260 IlL 170. 

16 C.J. p 877 note 83. 

Judgment see the C.J.S. tltle Judg- 
ments 9 113, also 34 C.J. p 70 note 
27. 

22. Cal.—^People v. Beatty, 14 Cal.’ 

666 . 

15 C.J. p 877 note 84. 

23. Cal.—^People v. Beatty, supra. 
Conn.—^Leavenworth v. Marshall, 19 

Conn. 1. 

16 C.J. p 877 note 85. 

24. ni.—^Brown v. Leet, 26 N.B3. 639, 
136 111. 203. 

16 C.J. p 877 note 86. 
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25. Cal.—^People v. Beatty, 14 Cal. 
566. 

25. 111.—Chicago, B. & Q. R. Co. v. 

Chamberlain, 84 111. 333. 

Ohlo.—^May v. State, 14 Chio 461, 
45 Am.D. 648. 

15 C.J. p 877 note 88. 

27. Mo.—Cole v. Parker-Washington 
Co., 207 S.W*. 749, 766, 276 Mo. 220. 

2& Ark.—State v. Canal Const. Co., 
203 S.W. 704, 134 Ark. 447. 

29. Ala.—^Polytinsky v. Johnston, 99 
So. 839. 842, 211 Ala. 99, clting Cor¬ 
pus Juris. 

Ky.—Thompson v. Commonwealth, 99 
S.W.2d 706, 707, 266 Ky. 629, citlng 
Ck>rpus Juris. 

15 C.J. p 877 note 89. 
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at any time other than that fixed therefor is ille- 
gfal and the proceedings had thereat are void;30 but 
it has been held that, although a court may convene 
before the time designated, a judgment rendered or 
an order made on a day subsequent to that fixed for 
the rightful convening of the court may be valid.31 

Interval between ternis. A statutory provision 
that a certain period shall intervene between the 
terms of a court must be complied with.32 

Term in one county at time fixed for term in an- 
other. Where the terms of a court are fixed by 
statute and there is but one judge, a term held in 
one county or part of the district during the time 
fixed by law for holding a term in another county 
or part of the district is illegal, and the proceedings 
thereat will not be sustained.22 

Where day fixed is holiday. If the day fixed for 
opening the term is a legal holiday the court may be 
opened on the succeeding day.®^ 

Where no time is prescribed for holding a regu- 
lar term or session, the justices, or a justice, as the 
case may be, may hold it at pleasure.2® 

• Where judge fails to appear. The failure of the 
judge to appear on the day appointed for the com- 
mencement of a term of court will prevent the con- 
vening of a legal court,26 unless the statute pro- 
.vides for the convening of the court on a later day 
under such circumstances,^^ or makes other provi¬ 


sion for such emergencies,26 and the statute is com¬ 
plied with,29 although, as stated supra § 147, there 
may nevertheless be a term of the court for certain 
purposes. 

h. Control, Fixation, or Ohange 

Subject to constftiitfonal llmftatlons, the legislature 
may regulate and control terms of court and flx or change 
the times at which they are to be held, or It may delegate 
this power to courts, JudgeSf or other boards or ofllcers. 
An order made In the exercise of delegated power ehouid 
appear In the record and any requirements as to the man- 
ner of making it or giving notice thereof must be com¬ 
plied with. Legal dlfflcultfes and Impossibilltles may 
make It necessary to defer the operatlon of a statute 
changing terms untll an existlng term Is conciuded and 
a county has for the year the number of legal terms to 
which It Is entitied under a eonstitutional provision. 

Within certain limits and reasonable bounds, the 
legislature may regulate and control the terms of 
courts but, to insure the survival and independ- 
ence of the judiciary, the power is necessarily sub¬ 
ject to limitations.^l It is within the power of the 
legislature to fix the times at which the regular 
terms of courts are to be held ,^2 subject, of course, 
to such eonstitutional requirements and limitations 
as may exist but this power may be delegated to 
the courts or judges thereof, or commissioners ap¬ 
pointed for that purpose,^^ or to the governor of the 
state and when the legislature has so delegated 
its power, and days and places have been designated 
by those authorized to designate them, those days 


30. Ala .—TUx parte State ex reL 
Smlth, 88 So. 899, 205 Ala. 677. 

Ky.—^Thompson v. Commonwealth, 99 
S.W.2d 706, 707, 266 Ky. 629, cltlng 
OorjyoB Jiuls. 

Mlss.—Steverson v. McLeod Lumber 
Co., 81 So. 788, 120 Mias. 66. 

16 C.J. p 878 notes 91, 92. 
Proceedings at term held after legal 
change of time see infra § 150 b. 

31. Ala.—Garlick v. Dunn, 42 Ala. 
404. 

Ark.—Shumard v. Phillips, 13 S.W. 
610, 63 Ark. 37. 

33. Ala.— M annlng v. Kohn, 44 Alcu 
343. 

La.—State v. Brodden, 16 So. 874, 
47 La-Ann. 375. . 

16 C.J. p 880 note 11. 

33. Mlss.—Walton v. State, 112 So. 
790, 794, 147 Miss. 861, quoting 
Ootpns jTtrls. 

15 C.J. p 881 note 26. 

34i U.S.—Gordon v. Handle, D.C., 
23 S.Ct. 636, 189 U.S. 417, 47 L.Bd. 
876. 

16 C.J. p 878 note 96. 

35. Ark.—Dunn v. State, 2 Ark. 229, 
35 Am.D. 64. 

3a Miss.—Steverson v. McLeod 


Lumber Co., 81 So. 788, 120 Miss. 

65. 

16 C.J. p 878 note 98. 

Coxpos Jhris is cited as stating 
the common-law rule which, how- 
ever, is said to have been largely, 
if not entirely, abrogated as to fixed 
regular terms, although not as to 
special terms, by custom which has 
ripened into law.—Hlnkle v. Rose, 26 
S.W.2d 541, 233 Ky. 606. 

37. Kan.—^Bush v. Doy, 1 Elan. 86. 
N.C.—McNeill v. McDuffie, 26 S.E. 

871, 119 bT.C. 336. 

Statuta autlLOxiziiig liolding of oonrt 
at aay tima 

Ark.—Gordon v. Reeves, 267 S.W. 
133, 166 Ark. 601. 

38. Ala.—^Peel v. State, 89 So. 261, 
144 Ala. 125. 

39. Miss.—Steverson v. McLeod 
Lumber Co., 81 So. 788, 120 Misa 

66 . 

40l Pa.—Shenker v. Harr, 2 A.2d 
298, 332 Pa. 382. 

Tex.—Citizens State, Bank of Prost 
y. Miller, Civ.App., 115 S.W.2d 1183. 
Only eonstitutional rastxiotion, in 
some States, upon the power of the 
legislature to regulate terms of court 
is that a term must be held in each 
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county during the year.—Gordon v. 
Reeves, 267 S.W. 133, 166 Ark. 601. 
41. Pa.—Shenker v. Harr, 3 Au2d 
298, 332 Pa. 382. 

48. Mlss.—^Williams v. State, 126 So. 
40, 156 Mlss. 346. 

Okl.—State ex rei. Jones v. Presson, 
77 P.2d 38, 39, 182 Okl. 147, citing 
Corpus Juris. 

15 C.J. p 878 note 3. 

Time of holding oourt may be pre¬ 
scribed by the legislature.—Sanders 
v. McClintock, 300 S.W. 408, 176 Ark. 
633—Miller v. Tatum, 279 S.W. 1002, 
170 Ark. 162. 

Statutes limlted to partloular courta 
The statutes provlding for terms 
of district court are not appllcable 
to county courts.—Citizens State 
Bank of Prost v. Miller, Tex-Civ-A^pp., 
115 S.W.2d 1183. 

43. Pia.—Mack v. Carter, 183 So. 
478, 133 Pia. 313. 

Miss.—Walton v. State, 112 So. 790, 
147 Mlss. 851. 

16 C.J. p 879 note 4. 

44. Okl.—State ex reL Jones v. Pres¬ 
son, 77 P.2d 38. 89, 182 Okl. 147, 
citing Corpus Juris. 

16 aj. p 879 note 6. 

45. N.T.—People v. Shea, 41 N.E. 
605, 147 N.T. 78. 
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and places become the reg^ilar terms of court as 
much as if they had been expressly so enacted by 
statute.^® Under some constitutions and statutes 
the county commissioners’ court may fix the times 
of holding the terms of a county court and provide 
for more terms than the minimum number required 
by the constitution.47 

Where the terms of court are fixed by a judge, 
an order by him fixing the terms should appear af- 
firmatively in the record;^® and where certain es- 
sentials are prescribed by statute in connection with 
the making or publication of the order they should 
be complied with 49 Where the terms df court are 
fixed by statute and a trial was had during a regular 
term, as shown by the transcript of record, at which 
term the officers required by law to hold the same 
were present and oflSciating, the fact that in the 
statement of the organization of the court there is 
a recital that the time for the regular jury term was 
by order of the presiding judge does not affect the 
regularity of the term.®® 

Change. In the absence of constitutional prohi- 
bition, and subject to constitutional limitations, the 
legislature may change the terms of a court,re- 
peal a statute fixing terms,or, where it has dele- 
gated authority to a court or judge to fix terms, 
withdraw the authority or supersede the order of 
the court or judge.®® The power to change terms 
is sometimes delegated by statute to the courts®4 


or to the judges thereof,®® or authority to fix terms 
delegated to a court or judge is deemed to be a 
continuing power not exhausted by the first user 
thereof,®® and an order fixing terms is considered 
not to be a judgment in the sense ordinarily meant, 
but to be more in the nature of a rule over which 
the court has continuous control.®^ However, 
where, although a court or judge is authorized to 
fix terms of court, there is a constitutional or stat- 
utory prohibition of a change, in the terms so fixed, 
either generally,®® or for a limited period,®® or ex- 
cept in a specified manner,®® it will be accorded ef- 
fect 

Where the judge has power to change terms, no- 
tice that he has ordered a changed term must pre- 
cede the term, although it need not precede the or- 
der.®i It has been held that where a defendant is 
notified to appear at the next term, and such term 
is changed to a later month, he should appear with- 
out further notice.®® 

An act which merely changes the time of holding 
a certain court does not aboHsh such court®® or ef- 
fect a discontinuance of business therein pending,®4 
and a court which has convened prior to the passage 
of such an act is not prevented from concluding its 
term or session.®® Neither can such a change be 
allowed to operate so as to deprive a county of the 
number of terms in a year to which it is entitled 
under the constitution.®® However, where a law 


401 Pa.—^In re McCandless Tp. Road, 
1 A. 594, 110 Pa. 005. 

15 C.J. p 880 note 7. 

47. Tex.—^Brazos River Gas Co. v. 
McGarr, Civ.App., 113 S.W.2d 643 
—^Bmployers’ Casualty Co. v. 
Smith, CIv,App., 284 S.W. 991— 
Parrow v. Star Ins. Co. of Amer¬ 
ica, CivA.pp., 273 S.W. 318. 

48. Colo.—Clelland v. People, 4 Colo. 
244. 

49. Tex.—Jowell v. Coffee, Civ.App., 
132 S.W. 886. 

16 C.J. p 880 note 10. 

50. Ala.—^Vice v. State, 144 So. 837, 
25 Ala.App. 278. 

51. Mo.—^Rhodes v. Bell, 130 S.W. 
465. 230 Mo. 138. 

15 C.J. p 880 note 12. 

In constmlxif statnte chan^in^ 
court terms and fixing them at con- 
flicting times, words may be substi- 
tuted to eifectuate ciear legislative 
intent.—^Meek v. Stone, 9 S.W.2d 
1099, 225 Ky. 749. • 

52. Bxpress repeal abolisbes terms 
provided for by repealed statute.— 
U. S. V. Todar, CC.A.Iud., 41 P.2d 
146. 

HnpUed repeal of statutes fixing 
the time may resuit from later en- 


actments.—^Montgoraery Tract. Co. v. 
Knabe, 48 So. 501, 168 Ala. 468—16 
C.J. p 878 note 3 [b]. 

Statute repealed as to partlcular 
county 

Miss.—^Walton v. State, 112 So. 790, 
147 Miss. 861. 

Statutes held not repealed 

(1) Generally.—Weaver v. Turner, 
87 So. 641, 125 Miss. 250. 

(2) As to partlcular county.—^Rlley 
V. State, 96 So. 599, 209 Ala. 606. 

53. Okl.—State ex rei. Jones v. 
Presson, 77 P.2d 38, 182 Okl. 147. 

54. Mo.—Overton v. Johnson, 17 Mo. 
442. 

Tex.—^Prlckle v. State, 61 S.W. 394, 
40 Tex.Cr. 626. 

55. Va-—Jackson v. Commonwealth, 
13 Gratt. 796, 54 Va. 796. 

16 C.J. p 880 note 16. 

5G. Neb.—Candy v. State, 1 N.W. 
464, 8 Neb. 482. 

—State ex rei. Jones v. Presson, 
77 P.2d 38, 182 Okl, 147. 

57. Okl.—State ex rei. Jones v. Pres¬ 
son, supra. 

58. Order fixing* texms cannot bo re- 
▼oked, eveu withln the time allowed 
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for fixing such terms.—State v. Bris- 
tol, 65 P. 107, 21 Mont. 678. 

59. Order for chaag'e commenolng 
after limited perlod Is not void be- 
cause made within that period.— 
Frlckie v. State, 61 S.W. 394, 40 Tex. 
Cr. 626. 

eo. La.—State v. Chambcrs, 11 So. 
944, 45 lia.Ann. 36. 

01. La.—State v. Dillard, 35 La.Ann. 
1049 

62. lowa.—^Peorla M. & P. Ins. Co. v. 
Dickerson, 28 lowa 274, 

03. Mass.—Commonwealth v. Hol- 
brook, 5 N.E. 168, 140 Mass. 440. 

16 C.J. p 880 note 21. 

64- Mo.—Preeman v. Thompson, 63 
Mo. 183. 

15 C.J. p 880 note 22. 

65. Okl.—^Mayer v. Marks, 217 P, 
183, 91 Okl. 207. 

15 C.J. p 880 note 23. 

Statute so provldlng in effect is not 
uuconstitutionaL—^Hughes v. State, 
204 S.W. 640, 83 Tex.Cr. 650. 

68. Tex.—Texas Mexlcan Ry. Co. v. 
Driscoll, Civ.App., 238 S.W. 346— 
Bdgar v. State, 256 S.W. 748, 96 
Tex.Cr. 1. 

15 C.J. p 880 note 24, 
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which changes the term of a court has gone into 
effect, and in ignorance thereof the term is held as 
provided by the former law, all judgments and pro- 
ceedings are without warrant of law and void.^^ 
It is sufficient if a term is held at the time pre- 
scribed by a particular law where other laws do not 
change thr time or purport to do so but are inef- 
fective.®^ A term of court is properly held under 
a prior law whc*e the emergency clause of an act 
changing the term is invalid and the act does not 
become effective until so long after its passage as 
to be too late to affect the term under the old law.®® 
Where a statute changing a term of court does not 
becom^ effective until after the date fixed for the be- 
ginning of the new term, the term cannot be held for 
the remainder of the period, the reason being that 
there is not, and cannot be, any legal commencement 
or bcginning of the term, either by fiat of the law 
or by the prescnce of a duly qualified judge to pre- 
side over it.*^® 

§ 151. Duration of Terms 

a. In general 

b. Computation of time 


a. In General 

Uniess terminated sooner by adjournnnent alne dier 
a term of court continues until fts expiration by operation 
of law; and such expiration occurs on the date fixed 
for the termination of the term, where such a date has 
been fixed by statute or authorized order or, if no such 
date has been fixed, It occurs on the date fixed by law 
for the commencement of the next term of court at the 
same place or, according to some authorities, the com¬ 
mencement of a term of court In another county in the 
same JudiciaI district. A speclal term may be longer 
than, and does not necessarlly terminate on the com¬ 
mencement of, a regular term. 

A term of court continues until it is finally ad- 
joumed or expires by operation of The time 

for the expiration of a term of court by operation of 
law may be a definite date*^® fixed by statute,*^® or 
by an order made imder constitutional or statutory 
authority,74 for its termination. 

Where the time of beginning but not of ending 
a term is fixed, the term, when it has been duly be- 
g^n, will continue, and may for all general purpos- 
es be considered as in session, until it is adjoumed 
sine die or, in the absence of a previous adjoum- 
ment sine die, until the time fixed by law for the 
beginning of the next succeeding term;75 and, in 
such case, after the term of a court has been opened, 
the questions how long it shall remain open, to what 


67. ni. —^Hobinson v, Ferguson, 78 
111. 538. 

68;. Mo.—Heather v. City of Palmy¬ 
ra, 276 S.W. 872. 311 Mo. 32. 

69- Ky.—Kllbourn v. Commonwealth, 
298 S.W. 108G, 221 Ky. 487-—Mc- 
Intyre v. Commonwealth, 297 S. 
W. 981, 221 Ky. 16—Deaton v. Com¬ 
monwealth, 296 S.W. 167, 220 Ky. 
843. 

70. Ky.—Hinkle v. Rose, 26 S.W.2d 
541. 233 Ky. 606. 

71. Ga.—Luke v. Luke, 123 S.B. 716, 
158 Ga. 103—Thompson v. State. 
199 S.E. 787, 68 Ga.App. 679. 

Okl.—Souihwestern Surety Ins. Co. v. 

Douglas, 198 P. 334, 81 Okl. 232. 
Or.—State v. Ryan, 234 P. 811, 114 
Or. 91. 

Tex.—Clayton v. Jobe, Civ.App., 71 
S.W.2d 911, error refused. 

15 C.J. p 881 note 27. 

72. Dicta 

(1) It is sald that, at common law. 
a term of court can continue no 
longer than a legally prescrlbed time 
for that purpose and that in most, 
if not all, jurisdictlons in America 
a regular term of court has a des- 
ignated day for its termination.— 
Hinkle v. Rose, 26 S.W.2d 641, 288 
Ky. 606. 

(2) '"We must look beyond thls 
particular case, and declare the law 
as applicable to all terms of court; 
they must have a definite time of 
beginning, and, as far as posslble. 


some definite time for ending; terms 
cannot continue indeflnitely without 
business, to be revived in the discre- 
tion of a judge.”—Reynolds v. Crop- 
sey, 160 N.E. 303, 306, 241 N.Y. 389, 
reverslng 212 N.Y.S. 280, 216 App. 
DIv. 683. 

(3) It is also said that, tn very 
early times, the whole year was one 
continual term.—-Wood Oll Co v. 
Commonwealth, 244 S.W. 429, 196 Ky. 
196. 

73. Conn.—^Whitford v. Lee, 117 A. 
564, 97 Conn. 554. 

Fonr weeks from aotoal beginning of 
term 

Ga,—Willard v. Stone, 95 S.E. 994, 
22 Ga.App. 835. 

74. Tex.—Ex parte Swindle, 111 S. 

W.2d 271, 138 Tex.Cr. 416—Ex 

parte Jones, 111 S.W.2d 267, 183 
Tex.Cr. 402. 

Fxeswnptlon. as to time of tennlna. 
tlon 

Where an order fixes the duration 
of a term, it will be presumed, in 
the absence of a showlng to the 
contrary, that the term came to an 
end at the time indicated by such or¬ 
der.—^Richter v. Koopman, 81 So. 32, 
131 Ala. 399. 

Intent of statute dlreetlng Judges to 
flz ternis 

A statute directlng district judges 
to fix terms of court ‘has been held 
not Intended to control them in the 
length of time during which they 
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should actually hold court in the 
different parishes, but to designate 
in advance certaln periods as ”terms 
of court,” with a view of furniE^ilng 
the basis to public ofllclals for ftx- 
Ing dates for dravv^ing juries, or of 
doing other acts necessary to be done 
a certaln number of days before ses- 
sions of court.- -State v. De Bailllon, 
25 So. 648, 51 La.Ann. 788. 

76. lowa.—Comes v. Comes, 178 N. 
W. 403, 404. 190 lowa 647, citing 
Corpus JUris—Jones v. McClaugh- 
ry, 161 N.W. 210, 169 lowa 281. 
Miss.—^Walton v. State, 112 So. 790, 
147 Miss. 851. 

N.M.—^Henderson v. Dreyfus, 191 P. 
455, 26 N.M. 541. 

N.D.—State v. Shortridge. 211 N.W. 
336, 339, 64 N.D. 779, citing Corpus 
Juris. 

Okl.—Hensley v. State, S P.2d 211, 
53 OkLCr. 22—^Wlse v. State. 246 
P. 656, 34 OkLCr. 284—^Ex parte 
Haley, 214 P. 1090, 23 OkLCr. 339. 
Or.—Oxman v. Baker County, 234 P. 
799, 116 Or. 436. 

Tex.—Ex parte Mlller, 211 S.W. 461, 
85 Tex.Cr. 263. 

15 C.J. p 881 note 36.- 
After term has beao. adjoumed to 
court in course, it does not continue 
until the time fixed by law for the 
commencement of the next term; if 
it did so continue, there would nev- 
er be a time which was not term 
time.—Unbehahn v. Fader, 149 NJE. 
778, 319 IlL 250. 
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day it shall be adjourned, and whether and how 
oftcn it shall remain open for incidental business 
aftcr the regular business of the term has been 
concluded are matters which rest in the discretion 
of the judge,^® the general rule being that the term 
should or may be continued until ali the business be- 
fore the court is disposed of.*^^ So also, according 
to a number of authorities, mostly early ones, where 
the term of a court for each county in the district 
begins on a specified day, the duration of a term is 
ended by the arrival of the day fixed for the begin- 
ning of a term in another county but it has also 
been held that the commencement of a term of court 
in one county does not automatically terminate a 
term in another county, even though the counties 
are in the sarae judicial district and the same judge 
is elected to preside over the court in both coun¬ 
ties,or at least it does not do so where there is 
a statute authorizing sessions of the same court to 
be held in different counties at the same time,^® or 
authorizing the adjoumment of postponement of a 
term in session beyond the time fixed for holding 
court in another county,*^ or providing that regular 
terms or adjourned terms of court in two or more 
counties in the same judicial district shall proceed 
until adjournment sine die.®^ Unless finally ad- 
joumed at an earlier date, a term of a federal court 
cxpires automatically at the time fixed by law for 
the convening of the next term at that place,^^ but 
not at the time court is convened or a term begins 
at another place in the same district,84 or at the 


time a term begins in another district in the same 

state. 8 8 

Designation of a new term does not of itself, in 
the absence of a statute so providing, terminate a 
term theretofore established.88 

Absence of the judge does not work a termina- 
tion of a term of court after it has been legally 
commenced,87 unless he has left the bench for the 
term®8 so as to effect an actual adjoumment sine 
die, as shown infra § 152, 

Death of the regular judge does not end the term 
where his successor qualifies on the same day,89 and 
a fortiori the death of such judge during a term 
held by a special judge previously selected does not 
end such term.®® 

Special or extraordinary terms, Where a special 
term is not limited by law to any specified number 
of days, proceedings thereat will not be invalid be- 
cause it contmues in session for a longer period than 
the regular term of the court is limited to;®^ nei- 
ther are proceedings at a special term. invalidated 
by a continuance of the term beyond the time fixed 
for a regular term.®^ However, where an order for 
a special term does not fix any date for adjournment 
and it does not appear clearly therefrom that it is 
intended to overlap the regular term, it will termi¬ 
nate by operation of law when the time for con¬ 
vening the regular term arrives.®® Also an extra¬ 
ordinary term, like ali other terms, must come to 
an end some time.®4 


?a N.D.—state v. Shortridge, 211 N. 

W. 335. 54 N.D. 779. 

15 C.J. p 882 note 87. 

77. N.Y.—^Defazio v. Oneida County 
Court. 260 N.T.S. 703. 140 Mlsc. 
487. affirzned Alfauo v. Oneida 
County Court, 268 N.Y.S. 1080. 236 
App.Div. 822. Frank v. Oneida 
County Court, 268 N.Y.S. 1084. 286 
App.Div. 822, Liisandrelli v. Oneida 
County Court, 268 N.Y.S. 1084, 236 
App.Dlv. 822, Puglise v. Oneida 
County Court, 268 N.Y.S. 1086. 286 
App.I>lv. 822, and De Fazlo v. Onei¬ 
da County Court, 268 N.Y.S. 1085. 
236 App.Dlv. 822. 

Tex.— mx. parte MlUer. 211 S.W. 461. 

85 TexCr. 263. 

15 CXJ. p 882 note 38. 

7& Atl.—H ouse v. McGehea, 66 S. 
W.2d 21, 188 Ark. 277. 

15 C.J. p 882 note 89. 

TSi lowa.—Jones v. McClaughry. 161 
N.W. 210. 169 lowa 281. 

Or.—Oxman v. Baker County; 234 P. 
799. 116 Or. 436. 

16 C.J. p 882 note 39 [b]. Cc]. [f]. 

acx U.S.—^Memorandum. C.C.D.C., 16 
P.CaaJ7o.9,408, r Cranch Ca 114. 


W.Va.—Cumberland First Nat. Bank 
V. Parsons, 32 S.E. 271, 45 W.Va. 
688 . 

81. Ind.—Sutherlln v. State, 49 N.E. 
947, 160 Ind. 154. 

15 C.J. p 882 note 41. 

82. Okl.—Boaz v. Martin. 226 P. 616, 
101 Okl. 243. 

83. U.S.—Saunders v. Commissioner 
of Intemal Revenue, C.C.A., 101 F. 
2d 407, afflrmlng Lewis v. U. S., D. 
C-Colo.. 17 F.Supp. 643—U. S. v. j 
Rasmussen, C.C.A.Okl., 95 F.2d 842 
—U. S. V. Todar, C.C.A.Ind., 41 F.! 
2d 146—Petition of Thames Tow- 
boat Co., D.C.Conn., 23 F.2d 493. 

16 C.J. p 883 note 49. 

84. U.S.—U. S. V. Rasmussen, «C-C.A. 
Okl., 95 F.2d 842—^East Tennessee 
Iron & Coal Co. v. Wiggin, Tenn.. 
68 F. 446, 16 C.C.A. 610. 

85. U.S.—^U. S. V. lioulsvllle & N. 
R. Co., D.C.Ky.. 177 F. 780. 

86. N.Y.—^People v. Warden, 102 N. 
Y.S. 374, 117 App.Div. 154, afflrmed 
80 N.E. 1118, 188 N.Y. 549. 

87. Ky.—Wood Oil Co, V, Common- 
wealth, 244 S.W. 429, 196 Ky. 196. 

116 C.J. p 888 note 45. 
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88. N.C.—Dunn v. Taylor, 131 S.E. 
659. 187 N.a 386—Cogburn v. Hen- 
son, 103 S.B. 377, 179 N.C. 631. 

88. W.Va—^Franklin v. Vandervoort, 

40 S.B. 374, 50 W.Va 412. 
Coatinuoiis eidsteiLoe of court 

Death of Judge does not inter¬ 
rupi contlnuous existence of courL 
—Case V. Fox. 7 P.2d 267, 138 Or. 
458. 

90. Tex.—Glover v. Albrecht, Civ. 
App., 173 S.W. 604—McKenzie v. 
State. 12 S.W.2d 678, 111 Tex.Cr. 
299, denying motion 11 S.W.2d 172. 

91. Miss.—^Dees v. State. 28 So. 849, 
78 Miss. 250. 

Tex.—Trabue v. Ash, Civ.App., 200 
S.W. 416. 

92. US.—^Borrego v. Cunningham. 
N.M., 17 S.Ct. 182, 164 U.S. 612, 

41 L.Ed. 572. 

15 C.J. p 883 note 63. 

93. Tex.—Norwood v. State. 120 S. 
W.2d 806, 135 Tex.Cr. 406. 

94. N.Y.—^Resmolds v. Cropsey, 160 
N.E. 303, 241 N.Y. 389, reversing 
212 N.Y.S. 280. 215 APP.Div. 683. 
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b. Compntation of Time 

The decisione are not In harmony as to whether 
Siinday Is to be included In a term of court as the 
last day thereof or whether, where a terra Is to continue 
untll a certain day, that day Is to be included. 

Under a provision that a term of court shall con¬ 
tinue until a certain day, it cannot continue beyond 
that day;95 and it has been held that it does not in¬ 
clude that day;9® but it has also been held to in¬ 
clude the day named when it is the last day of the 
week or month.^^ It has variously been held that, 
where a term is to continue for one or more weeks, 
the last Sunday is®* or is not®® to be included; 
that the day designated for the expiration of the 
term is not to be counted where it is Sunday;^ 
that where there is no adjoumment sine die and 
the termination of the term is not fixed by statute, 
it ends at the close of the last business day pre- 
ceding the commencement of the next term, that is, 
on Saturday where the next term commences on 
Monday;2 that the term may include Sunday for 
the purpose of receiving a verdict on that day, al- 
though a term begins in another county of the dis- 
trict on the next dayand that tibe court may con¬ 
tinue in session up to the latest hour which permits 
the judge to attend the next regular term,^ but 
should adjoum the term before the time limited for 
iti expiration if it becomes necessary to do so for 
the purpose of traveling to another town in order 
to begin a term there on the day appointed by law,® 


§ 152* Extension or Adjoumment of Terms 

a. Authority and duty 

b. Requisites and sufficiency 

c. Operation and effect 

a. Authority and Duty 

Frequently statutes are deemed to measure the pow- 
ep of a Judge to extend a term or postpone the commence- 
ment thereof by adjoumment or otherwlse; and oc- 
caslonally recognltlon Is accorded the Inherent power 
of a court or Judge In these matters. The power of a 
sherlff or clerk of court to adjourn court from day to 
day or to the next term Is only such as Is eonferred on 
him by statute or an order of the Judge authorlzed by 
statute. 

A court or judge may extend a term under an ap- 
plicable statute conferring authority to do so,® such 
as a statute permitting this to be done when neces¬ 
sary for the transaction of the business of the 
court,7 for the disposition of pending litigation,* 
or for the purpose of concluding a pending trial;® 
and under court rule, or otherwise, than under a 
statute expressly conferring authority, it is some- 
times held that a term, although ended for other 
business, may be extended or continued for the pur- 
poses of a particular case,^® such as for the pur¬ 
pose of passing on and der^ding applications for a 
new trial^^ or of settling and signing a bili of ex- 
ceptions,!* or it may be deemed continued for the 
purpose of deciding cases and matters finally sub¬ 


as. Conn,—Whitford v. Lee, 11,7 A. 
554. 97 Conn. 554. 

96L Neb.—Ryan v. State Bank, 7 N. 
W. 276, 10 Neb. 524. 

97. Ala.—^Montgomery Tract. Co. v. 
Knabe. 48 So. 501, 158 Ala. 468, 
overruling Johnson v. State, 87 So, 
421, 141 Ala. 7, 109 Am.S.R. 17. 

98. N.C.—Taylor v. Ersrin, 25 S.B. 
875, 119 N.C. 274. 

S.C.—State V. Gregory, 120 S.B. 499, 
127 S.C. 87. 

99. Ala.—^Nabors v. State, 6 Ala. 

200 . 

15 C.J. p 881 note 32. 

1. Tex.—Camden Pire Ins. Co. t. 
Hili, Com.App., 276 S.W. 887, re- 
versing, Civ.App., 264 S.W. 123. 

а. Okl.—City of Duncan v. Abrams, 
43 P.2d 720, 171 OkL 619. 

3. Ky.—^Pranklln v. Commonwealth, 
48 S.W. 986, 105 Ky. 237, 20 Ky.L. 
1137. 

4. Va.—^Hill V. Commonwealth, 2 
Gratt 594, 48 Va. 594. 

5. 111.—Archer v. Ross, 3 111. 303. 

б. D.C.—^Toung V. Hease, 30 F.2d 
986, 58 APP.D.C. 362. 

S.C.—State y. Bigham, 131 S.B. 603, 
133 S.C. 49L 


Tex.—^Alexander v. State, 204 S.W. 
. 644, 84 Tex.Cr. 75. 

Statuto appliea to special tenua 
Mias.—Watson v. State, 146 So. 122, 
166 Mias. 194. 

7. Ky.—^Happy Coal Co. v. Brashear, 
92 S.W.2d 23, 263 Ky. 257. 

Mias.—^Perry v. State, 122 So. 744, 
154 Mlss. 459. 

a Tex.—^Hamilton y. Emplre Gas & 
Fuel Co., CoimApp., 110 &W.2d 561, 
afflrming, Ciy.App.,' 85 S.W.2d 280 
—^Bell & Graddy v. 0’Brien, Ciy. 
App., 113 S.W.2d 560. 

9. N.C.—State v. Harris, 107 S.B. 
466, 181 N.C. 600—State v. Wood, 
95 S.B, 1050, 175 N.C. 809. 

Tex.—^B. H. Stafford Mfg. Cb. y. 
Wichita School Supply Co., 23 S. 
W.2d 695, 118 Tex. 660—Texas Em- 
ployers' Ins. Ass'n y. Lane, Ciy. 
App., 124 S.W.2d 898, error dis- 
missed, Judgment correct—^Brooks 
V. Morgan, Ciy.App., 121 S.W.2d 
398, error refused—Lamh v. Isley, 
Civ.App., 114 S.W.2d 673, rehear- 
ing denied 115 S.W.2d 1036—^Morae 
V. Hoover, Civ.App., 165 S.W.2d 
682—^Valley Theat^es v. Palrbaim, 
Clv.App., 21 S.W.2d 1080, error re¬ 
fused. 

Statuta waa not repoaled by an¬ 
other statute authorizing the exten- 
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Bion of a term for the disposition of 
pending lltigation.—Hamllton v. Em¬ 
plre Gas & Fuel Co., Tex.Com.App., 
110 S.W.2d 661, afflrming, Civ.App., 
86 S.W.2d 280—Clayton v. Jobe, Tex. 
Clv.App., 71 S.W.2d 911, error re¬ 
fused. 

Statute ahould be llbexally construed 
Tex.—^Wichita Falis Tractlon Co. v. 
Cook, 60 S.W.2d 764, 122 Tex. 446. 
Trial oouzt has dlsoietlon in mat- 
ter of extending term.—Goldstone v. 
State, 25 S.W.2d 862, 114 Tex.Cr. 
442. 

Befusal to graut extension of term 
to enable defendant to procure evl- 
dence in support of uusworn sup¬ 
plementa! motlon for new trial was 
not error.—^King v. State, 269 S.W. 
1042, 99 Tex.Cr. 426. 

IOl N.Y.—Schultze v. Huttlinger, 
136 N.Y.S. 70, 160 App.Div. 489. 

15 C.J. p 881 note 28. 

IL U.S.—Little V. Cox & Carpenter, 
C.C.A.M1SS., 66 F.2d 84. certiorari 
denied 64 S.Ct 102, 290 U.S. 678, 
78 L.Ed. 686. 

12. U.S.—Gordon y. Randle, D.C., 
23 S.Ct. 636. 189 U.S. 417, 47 L.Ed. 
876. 

Ala.—Blake v. Harlan, 76 Ala. 206. 
D.C.—^Howard v. Maryland Interna¬ 
tional Trust Co., 32 App. 8. 
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mitted to it during its regular and formal sittings.^® 
Indeed, it is held that, although the judge has not 
adjourned the term a certain number of days prior 
to the next regular term, as required by statute, 
the court is nevertheless open and may procced as in 
term time,^^ the statute being merely directory and 
not taking away from the presiding judge the in- 
herent power to continue a term to meet the exi- 
gencies of the public business.i® 

The terms of a court may in some cases be ex- 
tended by adjoumment.^® A court, or at least a 
court of^ general jurisdiction, has inherent, and 
sometimes statutory, authority to adjoum a term 
from day to day or to a specified day to complete 
the business properly before it.i7 Also, in keep- 
ing with statutory provisions, a term may be ad- 
joumed at the commenccment thereof.^* A judge 
may have express^^ or implied^O power in certain 
situations, and subject to such restrictions as are 
imposed, to postpone the commencement of a term 
and put off the holding of court to another time, 
such as power, for good and sufficient reason, to di- 
rect a ministerial ofEccr, previous to the day for 
the opening of the term, to postpone the term when 


the day for opening it arrives^i or authority, when 
the completion of a trial would proceed beyond the 
day fixed for the next term, to adjourn the latter 
term so that there may be sufficient time to complete 
such trial.22 

Of course, the power of a judge under a statute 
to adjourn or extend a term does not exceed that 
given by the statute and may not be exercised in 
cases or situations not within the statute.^3 Under 
a statute providing, as to particular courts or pro- 
ceedings, such as chancery courts or criminal pro- 
ceedings, that the court shall remain open until 
its next regular term, a court may and should take 
only a recess and not adjoum.24 A term cannot 
be adjourned, extended, or' revived after its ex- 
piration,^^ or after the expiration of a prior ex- 
tension,^® or where the court is not in session;27 
and there can be no adjourned term of a regular 
term which is illegal, because held at a time not 
authorked by law, so that all proceedings thereat, 
including the order of adjoumment, are void.28 
Also a term should be extended only in cases of ne- 
cessity and not for the convenience of the trial 
judge^S or for the purpose of attending to future, as 


13- N.Y.—Saganae Land & Timber 
Co. V. Roberts, 126 N.B. 102, 227 
N.Y. 188, reverslngr 176 N.Y.S. 920, 
188 App.Dlv. 921. 

14. Ga.—Luke v. Luke, 1^4 S.B. 666, 
32 Ga.App. 738. 

15. Ga.—Horkan v. Beasley, 76 S.B. 
341, 11 Ga.App. 273. 

13. Mo.—^Nickey v. Leader, 138 S. 

W. 18. 235 Mo. 30. 

15 C.J. p 885 note 89. 

17. N.Y.—In re Cedar, 269 N.Y.S. 
733, 240 App.Div. 182, reverslny 264 
N.Y.S. 103. 147 MIsa 569, and af- 
flnned Cedar v. Judges of Court of 
General Sesfelons, New York Coun- 
ty, 193 N.B. 414, 266 N.Y. 620. 

W.Vaj—State v. Roane County Court, 
136 S.B. 174, 102 W.Va. 327. 
AdJonnunexLt Arom week to week 

(1) Where the statute does not 
desig^nate the length of the term, 
the Judge may adjoum from week to 
week.—^Hays v. State, 84 S.B. 497, 16 
Ga.App. 20. 

(2) Where the statute does not 
require the court to sit for two 
weeks, trial judge is vested with dls- 
cretion to adjoum court from week 
to week, or hold adjourned term at 
date fixed beyond second week.— 
Peaeock v. State, 186 S.E. 882, 53 Ga. 
App. 599. 

Adjoumment of session to subse- 
quent day of term see infra § 163. 

18. Miss.—Ivey v. State, 119 So. 
507, 164 Miss. 60. 

19. Ind.—^Porter ▼. State, 2 Ind. 
435. 


2a Ind.—Porter v. State, supra. 

Va.—Mann v. Mercer County Ct., 62 
S-B. 776, 68 W.Va. 661. 

15 C.J. p 886 note 94. 

81. N.C.—State v. Wood, 96 S.B. 
1050, 176 N.C. 809. 

15 C.J. p 886 note 96. 

82. lowa.—State v. Stevens, 25 N, 
W. 777, 67 lowa 657. 

Va.—Cluvenus v. Commonwealth, 81 
Va. 787. 

83. Ga.—^Walker v. 0'Connor, 97 S.B. 
276, 23 Ga.App. 22. 

Tex.—Wichita Palis Traction Co. v, 
Cook, 60 S.W.2d 764, 122 Tex. 446 
—^Hamilton v. Bmpire Gas & Fuel 
Co., Com.App., 110 S.W.2d 661, af- 
firming Civ.App., 86 S.W.2d 280— 
Morse v. Hoover, Civ.App., 105 S. 
W.2d_6S2—^Blalr v. Parmer, Civ. 
App., 77 S.W.2d 703—Jelferson v. 
Williams, Civ.App., 286 S.W. 614. 

Ezhaustioii of power by slngle exer- 
cise 

The power granted by statute to a 
judge or chancellor who fails to at- 
tend at any term of his court to au- 
thorize the clerk or shertff to ad¬ 
joum the court to a later day is 
exhausted when once exercised, and, 
should the Judge or chancellor fail to 
attend the adjourned term on the 
day appointed, the term cannot be 
adjourned on his order to a later day. 
—Williams v. Snnon, 99 So. 433, 135 
Miss. 562. 

ZUmlted to county court 
A statute providing that, when 
regularly convened, the county court 


may be adjourned to such time as the 
judge may deem proper, provided it 
shall not conflict with the term of 
the court provided for at any othei* 
place in the county, is not intended 
as a grant of power to prolong the 
term, but merely commits to the 
discretion of the court the power to 
adjoum the session at the county 
Seat from time to time as business 
may require.—Bx parte Haley, 214 P. 
1090, 23 Okl.Cr. 389—Tucker v. State, 
139 P. 998, 10 Okl.Cr. 565. 

24. Ark.—^Thomas v. State, 116 S. 
W.2d 368, 196 Ark. 123—Vaughan 
V. Screeton. 89 S.W.2d 299, 183 
Ark. 816. 

85. U.S.—^Bertino v. Marlon Steam 
Shovel Co., D.C.Mo.. 10 P.Supp. 
354, mandamus granted Marion 
Steam Shovel Co. v. Reeves, C.C.A., 
76 P.2d 462. 

Where prior orders of extwisioii are 
invalld 

Tex.—^Hamilton v. Bmpire Gas & 
Puel Co., Com.App., 110 S.W.2d 661, 
affirming, Civ.App., 85 S.W.2d 280. 

88. Tex.—^Bemsteln v. Hibbs, Civ. 
App., 20 S.W.2d 838, error dis- 
mlssed. 

87. Ark.—Light v. Self, 211 S.W. 
369, 214 S.W. 746, 138 Ark. 221. 

Miss.—Perry v. State, 122 So. 744, 
154 Miss. 459. 

88 . Ala.—^Bx parte State ex rei. 
Smith, 88 So. 899, 206 Ala. 677. 

89. Tex.—Cory v. Richardson, Civ. 
App., 191 S.W. 563. 
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distinguished from tmfinished, business.30 A mo- 
tion for a further extension of the term for pur- 
poses of a case may be denied withoiit prejudice 
to renew where the judge is not satisfied that an 
appeal has been taken in good faith and the exten¬ 
sion, if it becomes necessary, can be granted at a 
later time.^i 

Extension heyond commencement of subsequent 
term, The power of the trial court to extend a 
term into a subsequent term for the disposition of 
unfinished business is entirely statutory.32 Under 
some statutes the term may be so extended for the 
purpose of carrying a pending case to its conclu- 
sion;33 but, when prohibited or not authorized by 
statute, a term cannot be extended by adjoumment 
or otherwise beyond the commencement of anoth- 
er term df the same character in the same county 
or judicial district, so as to overlap or conflict with 
the latter tenn,^^ although, both under statutory au- 
thoritySS and in the absence of some positive law 
to the contrary,38 a court may adjourn a term in 
one county over an intervening term in another 
county. 

Authoriiy of particular judges. A supemumerary 
judge holding a regular term in the absence of the 
regular judge has power, according to the con- 
struction accorded pertinent statutes, to order an 
adjourned term-^*^ Under the statutes of some 


States an extension of a term for the disposition 
of pending litigation may be made by the regular 
judge of the district regardless of whether court is 
being held by him or by another judge,®® but an 
extension for the purpose of concluding a pending 
trial may be made by, and only by, the judge pre- 
siding at the trial, whether he be a regular, spe- 
cial, or visiting judge.®® The power of a judge of 

City court may or may not be so limited by the 
particular statute creating the court that he may 
not^® or may^^ have authority to adjourn or recess 
the term to a date beyond a certain period. The 
signing of a general order extending a term may be 
within an exception in a statute dealing with the 
disqualification of judicial officers.**® 

Power of clerk or sheriff. In the absence of an 
applicable statute conferring authority, a clerk of 
court, although ordered or directed by the judge 
to do so, is without power to adjourn a term either 
finally^® or to a future day.^^ Where a statute 
so permits, the sheriff, in the absence of the judge, 
may adjourn court from day to day^® under a writ- 
ten order from the judge;**® but under some stat¬ 
utes, on the inability of the judge to attend the reg¬ 
ular term, the sheriff has power to adjourn the court 
only until the next term, and not from day to day.^7 
Under a statute providing that, if the judge does 
not appear on the fourth day of the term, the sher- 


30t W.Va.—State v. Roane County 
Court, 136 S.E. 174, 102 W.Va, 
327. 

31. U.S.—U. S. V. Strewl, D.C.N.T., 

28 F.Supp. 87. 

33, Tenn.—Puryear v. State, 125 S. 
W.2d 188. 

33. Tenn.—Puryear v. State, supra. 

34. Ark.—Central Coal & Coke Co. 
V. Graham, 196 S.W. 940, 129 Ark. 
550. 

Ky.—Thompson v. Commonwealth, 99 
S.W.2d 706, 266 Ky. 629—Smlth v. 
Commonwealth, 15 S.W.2d 458, 228 
Ky. 710—^Daniel v. Commonwealth, 
13 S.W.2d 790, 227 Ky. 604. 

N.Y.—Hanbury v. Metropolitan Se- 
curities Co., 213 N.T.S. 666, 215 
App.Div. 225, motion granted 171 
N.E. 767, 263 N.T. 627. 

S.C.—State V. Henderson, 134 S.E. 
364, 136 S.C. 363—Haughton v. Or¬ 
der of United Commercial Trav- 
elers of America, 93 S.E. 393, 108 
S.C. 73. 

Tex.—^Hamilton v. Emplre Gas & 
Fuel Co., 85 S.W.2d 280. 282. quot- 
Ing Corpus Juzls, and afflrmed, 
Com.App., 110 S.W.2d 661. 

16 C.J. p 885 note 91. 

Where tenus are &ot of same 
character, the case is not within the 
reason for the rule and, therefore, 
not within the rule.—State ex rei. 


Chick V. Davis, 201 S.W. 629, 273 
Mo. 660—15 C.J. p 886 note 91 [a]. 
Conllictlng terms generally see in¬ 
fra § 154. 

36. W.Va—^Rockhold v. Cahot, 95 
S.E. 804, 81 W.Va 697. 

36. Okl,—Phillips V. State, 226 P. 
180, 27 OkLCr. 108. 

15 C.J. p 885 note 90. 

Adjonniment over term at another 
place lu county 

Where the statute provides that 
the county court shall hold terms at 
different places within the county 
other than the county seat, an ad- 
journment of the regular term of 
court at the county seat may be had 
to a day later than an intervening 
term provided for by law at some 
other place in the county.—^Ex 
parte Haley, 214 P. 1090, 28 OkLCr. 
339. 

37. Ala—^Whatley v. State, 39 So. 
1014, 144 Ala 68. 

38. Tex.—^Hamilton v. Empire Gas 
& Fuel Co., Com.App., 110 S.W.2d 
561, affirming, Civ.App., 85 S.W.2d 
280. 

39. Tex.—^Hamilton v. Empire Gas 
& Fuel Co., supra—^Bell & Graddy 
V. 0’Brien, Civ.App., 113 S.W.2d 
560—Johnson v. Bussey, Civ~A.pp., 
96 S.W.2d 990, error refused—Clay- 
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I ton V. Johe, Civ.App., 71 S.W.2d 
911, error refused—Texas Mut. 
Life Ins. Ass’n v. Laster, Civ.App., 
69 S.W.2d 496—^McKenzie v. State, 
12 S.W.2d 678, 111 Tex.Cr. 299, 
denying motion 11 S.W.2d 172. 
Speclal Judge appolnted from the 
har may extend term to complete 
trial of case properly before him.— 
Hali V. Eversole's Adm'r, 64 S.W.2d 
891, 251 Ky. 296. 

40. Ga—^Medders v. Lewls, 123 S.E. 
605, 158 Ga 417, conformed to 

.124 S.E. 80, 32 GaApp. 613. 

41. Ga—^Peacock v. State, 186 S.E. 
882, 63 GaApp. 699. 

43. U.S.—Grant v. Pllgrim, C.C«A. 
Alaska, 96 F.2d 562. 

43, Wia—State v. McBaIn, 78 N.W. 
602, 102 Wis. 481. 

44 Ky.—Stevens v. Toung, 202 S.W. 
481, 180 Ky, 164. 

45. VntU fourth day of term, where 
Judge falis to appear ou flrst day 

N.C.—State v. Davis, 98 S.E, 786, 177 
N.C. 578—State v. Harden, 98 S.E. 
782, 177 N.C. 680. 

43. La—State v. Reed, 21 So. 782, 49 
LaAnn. 704. 

47. Mo.—G-rant City v. Slmmons^ 
ISl S.W. 187, 167 Mo.App. 183. 
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iff shall adjourn court until the next reg^lar term, 
the sheriff, of course, need not make such adjourn- 
ment where the judge appears and opens court on 
the fourth day.^* 

Rescinding adjournment It has been held that, 
where a district judge, through a misapprehension 
that ali litigants desired an adjournment of the 
terra, adjoumed the same, and a litigant was in- 
jured thereby, it was the judge’s duty to rescind hife 
action and thus relieve such litigant from the in- 
jury, provided he could do so without wronging 
some other innocent person.^^ 

b. Keanisites and Snfficiency 

There may be a flnal adjournment without an order; 
and under some statutes a term may be extended for 


a llmited purpose without an order; but, to effect a con- 
tlnuance, extension, or temporary adjournment which 
wlll keep the term allve, there must be a compllance with 
any appllcable statutory requirements. 

In making either a temporary or final adjoum- 
ment there may be, and in making a continuance, 
extension, or temporary adjournment for the pur¬ 
pose of keeping the term alive there must be, a com- 
pliance with any applicable statutes requiring a 
written^O order,an entry on the minutes or rec- 
ords,62 and notice by publication or otherwise.58 
It is not necessary for a court to assign reasons for 
an adjournment and the holding .of an adjoumed 
term,5^ unless the statute forbids an adjournment 
except for certain specified reasons, in which case 
the order of adjournment must show the existence 
of one of such reasons.55 Under a statute which, 


48. Tex.—^Moore v. State, 218 S.W. 
1069, 87 Tex.Cr. 24. 

49 . La.—Colonlal Homes Healty, 
etc., Co. y. Sample, 66 So. 794, 136 
La. 212. 

50. lowa.—State v. Holmes, 9 N.W. 
894, 56 lowa 588. 41 Axn.R. 121. 

16 CJ. P 884 note 74. 

Pailuxs of oxder to dixeot offlLcer, 
such as sheriff. marshal, or clerk, to 
adjourn court may not be fatal. 
tr.S.—Weichen v. U. S., C.aA.111., 262 
F. 941. 

Miss.—^Mlssisslppl & S. V. R. CJo. v. 
Brown, 132 So. 556, 160 Miss. 123. 

51. Ark.—^Magnolia Petroleum Co. 

V. Saunders, 94 S.W.2d 708, 192 
Ark. 788. 

SOlf-impeaoliSag’ order 

An order of adjournment shown by 
the records to have been made at a 
time to which the court was ad¬ 
joumed, and when the judge was not 
present. and therefore not to be au- 
thorized by statute, impeaches itself 
and Is void.—Cook v. Penrod, 85 S.W. 
676, 111 Mo.App. 128. 

Order held not erroneone 
Tex.—Pierro v. State, 121 S.W.2d 
697, 136 Tex.Cr. 483. 

Ordere held snflLclent to extend 
term of court until bili of excep- 
tions was slgned.—^Morrlssey v. U. 
S., C.C.ACal., 67 F.2d 267, rehearing 
denied 70 F.2d 729, certiorari denled 
69 S.Ct 77. 293 U.S. 666, 79 L.Bd. 
666 . 

Partlcnlar ordere oonetraed 
N.T.—ShofTv. Taylor, 295 N.T.S. 484, 
162 Mlsc. 681. 

Tex.—^Hamilton v. Emplre Gas & 
Fuel Co., Com.App., 110 S.W.2d 561, 
afflrming CivApp., 85* S.W.2d 280— 
Morse v, Hoover, Cly.App., 106 S. 

W. 2d 682. 

15 C.J. p 885 note 79 [a]. 

52 . Miss.—^Perry y. State, 122 So. 
744^ 154 Miss. 469. 

N.T.—^Reynolds y. Cropsey, 160 N.B. 


303, 241 N.i. OOJ7, 

‘ N.T.S. 280, 216 App.Dlv. 683— 
Defazio y. Onelda County Court, 
250 N.T.S. 703, 140 Misc. 487, af- 
firmed Alfano v. Oneida County 
Court, 268 N.T.S. 1080, 236 App. 
Div. 822, Frank y. Onelda County 
Court, 258 N.T.S. 1084, 236 App.Dlv. 
822, Llsandrelll y. Oneida County 
Court. 268 N.T.S. 1084, 286 App. 
Diy. 822, Pugllse y. Oneida County 
Court, 268 N.T.S. 1086, 286 App.Div. 
822. and DeFazlo y. Oneida County 
Court, 258 N.T.S. 1086, 236 App.Div. 
822. 

16 C.J. p 884 note 76. 

Timely signature of minutes by 
Judge is necessary to extend term.— 
Watson V. State, 146 So. 122, 166 
Miss. 194. 

3bi.try oonstltutlng final adjoummeat 

Where the records of a district 
court recite under a certain date that 
court convened as per adjournment 
and continued in session durlng the 
day, “when it adjoumed,** the entry 
constitutes a flnai adjournment of 
the term, notwithstanding a subse- 
Quent entry at a later date of an or¬ 
der adjouming the term sine die.— 
Marengo Sav. Bank v. Byingrton, 112 
N.W. 192, 186 lowa 161. 

XTuno pro tuno entry 

(1) The order may be entered nunc 
pro tunc. 

Ind.—Green y. White, 18 Ind. 817. 
Mo.—State v. Bush, 118 S.W. 670, 
136 Mo.App. 608. 

(2) Even a nunc pro tunc order 
correcting a prior adjouming order 
as to the date to which adjournment 
was made may save an adjoumed 
term held on the corrected date; but 
it is otherwlse where the correction 
produces a conflict with other or- 
ders and such orders may not be 
regarded as clerical misprlsions, it 
appearlng from the records of the 
court that adjouri^ed sessions were 
to he held between the original and 
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corrected dates, and, from undis- 
puted testimony, that they were ac- 
tually held.—^Magnolia Petroleum Co. 
v. Saunders, 94 S.W.2d 703, 192 Ark. 
783. 

(3) The order being an administra¬ 
tive, rather than a judicial, one, the 
rule is less striet and rigld as to the 
quantum and quality of evidence re- 
qulred to establish that the order, 
was made, as a condltion precedent 
to the nunc pro tunc entry thereof^ 
than in the cases of judgments or 
judicial orders.—Happy Coal Co. v. 
Brashear, 92 S.W.2d 28, 263 Ky. 257. 

rmng 

Where the statute requires only an 
order entered on the minutes and 
does not require that the order be 
flled or that it be put in wrlting, ex¬ 
cept through an entry in the min¬ 
utes, the entry in the minutes consti¬ 
tutes the original order and If there 
is a separate writing evidenclng the 
order it wlll be considered merely as 
a memorandum and it does not mat- 
ter when, if at all, it is filed,—J. C. 
Dielmann Co, y. Peaslee-Gaulbert Ca, 
Tex.Civ.App., 23 S.W.2d 767. 

53. N.H.—State v. Moore, 40 A. 702, 
69 N.H. 102. 

15 C.J. p 884 note 76. 

Butry in. minutes as notice 

The notice which the publlc, and 
especlally litigants, should have of 
the days on which courts are to sit 
and terms are to be held is fully ac- 
complished by compliance with a 
statute provlding for adjournment of 
a term from day to day, or to a 
specified day, by an entry in the min¬ 
utes.—Reynolds v. Cropsey, 160 N.B. 
303, 241 N.T. 889, reversing 212 
N.T.S. 280, 216 App.Div. 683. 

54. Ind.—Cass v. Krlmbill, 39 Ind. 
367. 

55. Ga.—^Martin v. Scott, 44 S.E. 
974. 118 Ga. 149. 

15 C.J. p 884 note 66. 
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in some respects, makes an adjoumed term a sep¬ 
arate and distinet term, rather than a part of the 
original term, it has been held necessary, for the 
purpose of allowing a continuance of the term to be 
treated as an adjoumed term, that the order of ad- 
joumment recite that the court is about to adjoura 
without having transacted its business and that the 
adjoumment is taken to an adjoumed term or em- 
ploy language of similar import clearly showing an 
intention on the part of the court to create an ad- 
jouraed term on reconvening.56 

There may be a final adjoumment or adjoum¬ 
ment sine die of the term, as distinguished from a 
temporary adjoumment from day to day or to a day 
certain or other proceeding continuing or extending 
the term, even though the judge makes only an oral 
order and does not sign the minutes or record book 
containing the entry of adjoumment.^^ Indeed, 
there may be an adjoumment sine die without any 
order. Where the judge leaves the bench for the 
term there is an actual adjoumment sine die,58 al- 
though, as a matter of orderly procedure, the judge, 
when he leaves the bench for the term, should cause 
due notice of the final adjoumment to be given by 
the crier.59 Also the court stands adjoumed after 
the expiration of the period prescribed by statute 
for the term where, prior to such expiration, the 
presiding judge discharged the jury, left the bench, 
ceased to hold court, and passed no order continu¬ 
ing court in session after the expiration of the stat- 
utory period.5® However, the mere absence of the 
judge for several successive days during the term 
does not adjoum the term.8i Also merely excus- 
ing the petit jurors until a future date does not ad¬ 
joum the term of court in the absence of an order 
of court to that effect®^ According to some au- 
thorities, there is no adjoumment sine die where 
there is an adjoumment subject to cal]88 or an an- 
nbuncement by the court, after completion of pend- 
ing business, '*this is ali for this time,” without fix- 


ing a time for reconvening but, according to oth¬ 
er authorities, as shown infra in subdivision c of 
this section, an adjoumment for an indefinite time 
is equivalent to an adjoumment sine die in so far as 
ending the term is concerned; and there are au¬ 
thorities, some of which construe or give effect to 
statutes, indicating that an adjoumment or exten- 
sion of a term other than to a fixed date or for a 
definitely fixed period is not authorized or justi- 
fiecL85 

Under a particular statute, no particular proce¬ 
dure may be necessary to bring about an exercise 
of the power of the presiding judge to extend a 
term in order to conclude a pending trial, it being 
proper for the judge to act on his own motion;®® 
and where, under one statute, an order entered 
on the minutes is not necessary to extend a term, 
the fact that the extension is unnecessarily evi- 
denced by an order entered on the minutes does not 
destroy the power existing without the order nor 
bring the extension within another statute author- 
izing an extension on different grounds and requir- 
ing an order.57 Where, by virtue of statute, an or¬ 
der in term time setting a hearing in vacation is not 
necessary to gpve the judge jurisdiction to hear a 
demurrer to a motion to set aside a judgment, an 
agreement of the parties in term time for the hear¬ 
ing of the demurrer in vacation has the effect of 
extending the term for the purpose of the hear¬ 
ing. 6 8 While a term of court may be extended or 
prolonged by a standing rule,®® a nile of court pro- 
viding that appellant shall have a specified number 
of days from the day of allowance of appeal to file 
his bili of exceptions does not extend the judgment 
term.^® 

The personal presence of the judge in the court 
room is not necessary to validate an adjoumment 
announced by the sheriff, recorded by the clerk, and 
made pursuant to an order of court.7l 


50b W.Va.—^Rockhold v. Cabot, 96 S. 
B. 804. 81 W.Va. 697. 

67. Ark.—^Femwood Mining Co. v. 

Pluna, 206 S.W. 822, 186 Ark. 107. 
Ga.—Worthlngton v. State, 67 S.E. 
805, 134 Ga. 261. 

lowa.—State v. Harper, 258 N.W. 
886, 220 Xowa 615. 

58. N.C.—^May v. National F. Ins. 
Co., 90 S.E. 890, 172 N.C. 796. 

15 CJ. p 883 note 64. 

69. N.C.—^Delafleld v. Lewls Mercer 
Constr. Co., 20 S.E. 167, 116 N.a 
21—Foley v. Blank, 92 N.Q 476. 

16 C.J. p 884 note 55. 

ea Ga.—Gilley v. GUley, 168 S.B. 
241, 44 Ga.App. 818. 


61. Tex.—Creed v. State, 166 S.W. 
240, 69 Tex.Cr. 464. 

15 CJ. p 884 note 58. 

62. N.M.—State v. Kile, 218 P. 847, 
29 N.M. 55. 

63. Ean.—State v. Langmade, 168 P. 
847, 101 Kan. 814. 

64. Okl.—^Hensley v. State, 8 P.2d 
211, 53 Okl.Cr. 22. 

65. N.Y.—^Reynolds v, Cropsey, 160 
N.E. 808, 241 N.Y. 389, reverslng 
212 N.Y.S. 280, 216 App.Dlv. 688. 

Tex.—^Hamllton v. Empire' Gas & 
Fuel Co., Com.App., 110 S.W.2d 
561, affirmlng, Civ.App., 85 S.W.2d 
280. 

16 C.J. p 885 notes 77, 78. 
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ea Tex.—^Texas Employers* Ins. 
Ass’n V, Lane, Civ.App., 124 S.W- 
2d 893, error dlsmissed, Judgment 
correct. 

67. Tex.—Alexander v. State, 204 S. 

W. 644. 84 Tex.Cr. 75. 

6& Ga—Revels v. Kilgo, 121 S.E. 
209, 157 Ga 39. 

69. U.S.—^Bertlno v. Marlon Steam 
Shovel Co., l^.C.Mo., 10 F.Supp. 364, 
mandamus granted, C.CAu, Marlon 
Steam Shovel Co. v. Reeves, 76 F. 
2d 462. 

7a U.S.—Bertlno v. Marlon Steam 
Shovel Co., supra. 

71- Ean.—^Mulcahy v. City of Mo¬ 
line, 171 P. 697. 101 Kan. 582, 102 
Ean. 681. 
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c. Operatum and Effect 

(1) In general 

(2) Adjourned or extended term 
(1) In General 

A term Is ended by a flnal adjournment, on ad- 
Journment sfrte die or for an Indefinite time, or an ad- 
Journment to the day fixed for the commencemcnt of the 
next regular term, but not by an adjournment to a sub- 
sequent day In the same term, nor by a recess, provided 
It Is not too long. 

Notwithstanding some authority to the contrary 
in respect of an adjournment subject to call^^ and 
a failure to adjoum to a specific time,^^ the rule 
adopted in some decisions is that a term is ended 
when it is adjourned finally or sine die or is contin- 
ued or adjourned without fixing a time to recon- 
vene, there being no difference in this connection 
between the words "continued” and “adjourned” 
and there being no magic in the words “sine die,” 
the same resuit following, as in the case of a formal 
adjournment sine die, when there is a continuance 
or adjournment for an indefinite time or subject to 
the call of the judge or further order of the court.*^^ 
Also an adjournment to the day fixed for the be- 
ginning of the next regular term puts an end to the 
current term7® On the other hand, an adjournment 
to a subsequent day in the term does not end the 
term or deprive the judges of control of the pro- 
ceedings.76 Furthermore, the declaration of a re¬ 
cess by the judge does not terminate the term,^^ 
although other courts of the circuit are held in the 
meantime*^^ by the same judgeHowever, a re¬ 


cess of a term of court indicates only a temporary 
suspension of proceedings with the understanding 
and expectation that, after a brief suspension, pro¬ 
ceedings will be resumed;^® and the court cannot, 
by taking a recess, keep the term alive for a long 
time to the end that the court may be reconvened 
for the purpose of taking up new business.si 

The adjournment of a special term has no effect 
on the regular term .*2 

Final adjournment of court for the term as legal 
discharge of jury see the C.J.S. tities Grand Juri es 
§ 33, also 28 CJ. p 796 notes 71, 72, and Juries § 206, 
also 35 CJ. p 309 note 36. 

(2) Adjourned or Extended Term 

(a) Nature and duration 

(b) Scope and validity of proceedings 

thereat 

(a) Nature and Duration 

A proper and legal adjourned or extended term Is not 
a new, distinet, and independent term, but rather is a 
part of the term adjourned or extqnded. Except in the 
case of an extension untii the concluslon of a pending 
triai, it may continue so long as necessary for the trans- 
actlon of business or, In some Instances, untii the com- 
mencement of the next term. 

While there is authority for the view that an ad¬ 
journed term is a distinet and separate term,83 a 
legally adjourned term of court is not, it has gen- 
erally been determined, a distinet, independent term, 
but is rather regarded as a continuance or part of 
the same term.34 So also a proper extension of a 


72. TSjbltl —state v. Langmade, 168 P. 
847. 101 Kan. 814. 

Okl.—Boaz V. Martin, 225 P. 516, 101 
Okl. 243—Southwestern Snrety Ins. 
Co. V. Douglas, 198 P. 334, 81 Okl. 
232. 

73. Ky.—Wood Oil Co. v. Common- 
wealth, 244 S.W. 429, 432, 196 Ky, 
19$, quotlngr Coxpns Joxls. 

15 C.J. p 884 note 57. 

74. Ga.—^Myers v. Brooks, 102 S.E. 
369, 24 Ga.App. 793. 

Me.—Ingrabam v. Berllawsky, 147 
A. 227, 128 Me. 307. 

N.Y.—^Reynolds v. Cropsey, 160 N.B. 
303, 241 N.T. 389, reverslng 212 
N.T.S. 280, 216 App.Div. 683. 

15 C.J. p 884 note 63, p 885 note 83. 

Coxpns OTorls Is cited in a case 
where, however, it is held that the 
rule does not apply to the situation, 
the regular judge havlng corrected 
an error made by another judge, tem- 
porarily presidlng during the triai of 
three cases, In announcing an ad- 
joumment sme die.—Southern Pac. 
Co. V. Jones, 202 P. 1096, 59 Utah 
258. 

Aftsr flnal adjoixmment of the 
term the court or judge is power- 


less to make any further valid orders 
in a cause in which a bili of excep¬ 
tione was due at that term, save to 
cause proper entries nunc pro tunc 
to be made.—State v. Brannon, 110 
S.W. 696, 212 Mo. 173. 

75, Mo.—State v. Todd, 72 Mo. 288. 

7S. Ky.—Wood Oil Co. v, Common- 
wealth, 244 S.W. 429, 432, 19$ Ky. 
196, quoting Corpus JTarls. 

Miss.—Perry v. State, 122 So. 744, 
154 Mlsa 459. 

Mo.—Tucker v. Burford, App., 95 S. 
W.2d 866. 

N.D.—State V. Shortridge, 211 N.W. 
336, 64 N.D. 779. 

W.Va.—Rockhold v. Cabot, 95 S.B. 
804, 81 W.Va. 697. 

15 C.J. p 884 note 56, p 885 note 85. 

Term Is kept alive by a proper 
adjournment from day to day or to 
a specifled future day.—^Reynolds v. 
Cropsey, 160 N.B. 303, 241 N.Y. 389, 
reversing 212 N.Y.S. 280, 216 App. 
Div. 683. 

77, Ky.—^Wood Oil Co. v. Common- 
wealth, 244 S.W. 429, 482, 196 Ky. 
196, quoting Corpus Otiris. 

15 C.J. p 884 note 69. 
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78. Ga.—^King v. Sears, 18 S.E. 830, 
91 Ga. 677. 

79. lowa.—Jones v. McClaughry, 151 
N.W. 210, 169 lowa 281. 

80. N.Y.—Reynolds v. Cropsey, 3 50 
N.E. 303. 241 N.Y. 389, reversing 
212 N.Y.S. 280, 215 App.Div. 683. 

81. N.Y.—Reynolds v. Cropsey, su¬ 
pra. 

83. Mo.—State v. Riddle, 78 S.W. 
606, 179 Mo. 287—Cook v. Penrod, 
85 S.W. 676, 111 Mo.App. 128. 

83. Tenn.—State v. Mayo, 8 S.W.2d 
477, 157 Tenn. 339. 

15 C.J. p 886 note 3. 

Furported adjourned term was held 
to be a separate and distinet term, 
it not being within statutes author- 
izing adjourned and extended terms, 
and, if lawful, it must have been a 
special term.—^Beard v. McLain, 78 
So. 184, 117 Miss. 316. 

84. Ala.—^Martin v. State, 113 So. 
452, 22 Ala.App. 191, conforming to 
answers to certifled questions 113 
So. 602 (second case), 22 Ala.App. 
154, which denied motion 113 So. 
602 (flrst case), 216 Ala. 160. 
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term, whether regular or special, is not a new term, 
but instead is a prolongation and part of the term 
extended.ss 

Commencement and termination. Where a term 
is adjoumed or postponed at the beginning thereof, 
the return day thereof is also adjoumed,^6 and the 
first day of actual session is the first day of the reg- 
ular jury term.®'^ An adjoumed term may remain 
in session so long as may be necessary to transact 
its business.®^ Where a coimty court at a regular 
term makes an order adjourning the court to cham- 
bers, the adjoumed term is in full force until the 
actual convening of the next term of court.^® Also, 
where a term is extended until the time prescribed 
by law for the commencement of another term for 
the same county, it ends at the appointed time.^® 

A term extended until the conclusion of a pend- 
ing trial continues until, but not beyond, the time 
when all judicial acts appertaining to the trial, 
which have been duly invoked and are required by 
law to be done during the term in which the trial 
is had, have been done and due entry has been 
made of all such judicial acts as are required by 
law to be entered in the court record.91 This time 
may be the date of the entry of an order overruling 
a motion for new. trial or rehearing^^ or when 
judgment is entered and an appeal is perfected,®^ 
but not where the jury is discharged because of its 
inability to reach a verdict, where there remains 
anything proper to be done in respect of the final 
disposition of the case,^^ nor where a bili of excep- 


tions or statement of facts is considered and ap- 
proved, where, although such consideration and ap- 
proval involve a judicial act appertaining to the 
trial of the case, the law does not require the bili or 
statement to be prepared and filed during the term 
at which the trial is had.^^ 

(b) Scope and Validity o£ Proceedings 
Thereat 

As to business which, under the statutes and orders 
of court not inconsistent therewith, may be considered 
and disposed of at an adjoumed or extended term, the 
court possesses and can exercise the same power, au- 
thorlty, and jurisdiction as at the original term; and 
Its proceedings are valld If the adjoumed or extended 
term Is valid and Is held at an authorized tfme. 

Where an extended or continued term of court 
is invalid, as where the extension or continuance is 
unauthorized or is not made in a proper manner or 
at a proper time, all proceedings thereat are void.^® 
Furthermore, where an extended term is held at an 
unauthorized time, the court is without jurisdiction 
and all its proceedings are void.97 Conversely, 
where the adjoumment, postponement, or extension 
is authorized and regularly made and, in pursuance 
thereof, a regularly constituted court is convened 
at the proper time, all acts done and proceedings 
taken at the adjoumed, postponed, or extended term 
are valid.®^ Where adjoumed terms are authorized 
by statute, it will be presumed, if nothing to the 
contrary appears, that the term to which a cause 
was adjoumed was regularly held, and the cause 
regularly brought to trial thereat.®® 


Pa.—Fisher v. Plsher, 74 Fa.Super. 
538. 

W.Va.—State v. Roane County Court, 
136 S.E. 174, 102 W.Va. 327. 

15 C.J. p 883 note 42, p,886 note 1. 

Adjoamed term Is xiot special 
term, at least where it is convened 
pursuant to adjoumment of a regular 
term.—State v. Taylor, 51 S.W.2d 
1003, 330 Mo. 1086—15 CJ. p 886 
note 1 [d], [e]. 

85. Ky.—Sloan v. Commonwealth, 
277 S.W. 488, 211 Ky. 318. 

Mlss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Extension of regular term Is not 
special term, but is simply part of 
regular term.—Perry v. State, 122 So. 
744. 154 Miss. 459. 

Day set for lieaxlng of motloiL for 
new trial 

Where motion for new trial is flled 
within trial term and order sets 
hearing thereof on a named day in 
vacation, that day Is In legal con- 
templation a continuance of the term. 
—Perry v. Gammage, 99 S.B. 141, 23 
Ga.App. 583. 

801 Fla.—^Wilson v. Lott, 5 Ficu 802. 

21 CJ.S.-16 


87. La.—State v. Pate, 5 So. 21, 
40 La-Ann. 748. 

88. Ga.—^Murray v. State, 17 S.E. 
99, 91 Ga. 136. 

89. N.Y.—Matter of Wood, 96 N.T.S. 
260, 107 App.Div. 514, 99 N.T.S. 
871, 111 App.Div. 781. 

90u Or.—State v. Ryan, 234 P. 811, 
114 Or. 91. 

91. Tex.—Stephenson v. Nichols, 
Com.App., 286 S.W. 197, aflirming, 
Civ.App., 272 S.W. 220. 

98. Tfex.—Stephenson v, Nichols, su¬ 
pra—^Drane v. Humble Oil & Refln- 
ing Co., Civ.App., 4 S.W.2d 241, 
error refused—^Edwards v. Ed- 
wards, Civ.App., 288 S.W. 634, re- 
versed in part on other grounds 
and affirmed in part, Com.App., 295 
S.W. 681. 

93. Tex.—^Knight v. State, 267 S.W. 
983, 99 Tex.Cr. 15. 

94. Tex.—^Edwards v. Edwards, Civ. 
App., 288 S.W. 634, reversed In part 
on other grounds and afS^rmed in 
part, Com.App„ 296 S.W. 581. 

95. Tex.—Stephenson v. Nichols, 
Com.App., 286 S.W. 197, afflrmlng, 
Civ.App,, 272 S.W. 220. 
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98. Conn.—Whitford v. ILee, 117 A- 
554, 556, 97 Conn. 554, Quoting 
Corpus Juris. 

Ky.—^Ritchle v. Commonwealth, 17 S. 

W.2d 738, 229 Ky. 664. 

Miss.—^Watson v. State, 146 So. 122, 
166 Miss. 194. 

Tex.—^Wichlta Falis Traction Co. v. 
Cook. 60 S.W.2d 764, 122 Tex. 446— 
Citlzens State Bank of Frost v. 
Miller, Civ.App., 116 S.W.2d 1183— 
Morse v, Hoover, Civ.App., 106 S. 
W.2d 682. 

15 C.J. p 886 note 5. 

97. Ky.—Thompson v. Common¬ 
wealth, 99 S.W.2d 706, 266 Ky. 
629—Smith v. Commonwealth, 16 S. 
W.2d 468, 228 Ky. 710—Danlel v. 
Commonwealth, 13 S.W.2d 790, 227 
Ky. 604. 

98. Miss.—^Perry v. State, 122 So. 
744. 154 Miss. 459. 

N.C.—State v. Harden, 98 S.K 782, 
177 N.C. 680. 

Pa.—^Fisher v. Fisher, 74 Pa.Super. 
538. 

15 C.J. p 883 note 42. 

99. Mlch.—People v. McGaJcry, 99 
N.W. 147, 136 Mlch. 316. 

15 C.J. P 886 note 4. 
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The court possesses the same power during an ex- 
tended term as during the original tenn;i and it 
can exercise ali the authority and jurisdiction at an 
adjoumed term which it could exercise at the reg- 
ular terni.2 The business which may be considered 
and disposed of at an adjoumed or extended term 
depends on the statutes and orders of court not in- 
consistent therewith,^ but not on an order enlarg- 
ing or limiting power fixed by statute.^ New ac- 
tions may be brought^ and, with the consent of the 
parties, may be tried® at an adjoumed term. 

Whether the same panel of petit jurors may be 
retained for the adjoumed part of a term is con¬ 
sidered in the CJ.S. title Juries § 206, also 35 C.J. 
p 309 notes 40, 41, p 310 note 45. As to the compe- 
tency of the same grand jury to serve see the C.J. 
S. title Grand Juries § 33, also 28 C.J. p 796 note 
74. 

§ 153. Continuance of Proceedings beyond 
Term 

Ordinarii/, business unfinished at the end of a term 
goes over to the next term; but In some Instances, under 
statute or otherwise, the court retalns Jurisdiction and 
may continue in session, ff necessary, beyond the term 
for the purpose of completing business'which was com- 
menced, and as to which the action of the court or 
Judge was invoked, during the term. 

Ordinarily, business which is unfinished at the 
end of a term goes over to the next term,^ ali caus- 


es not tried or otherwise disposed of being con- 
tinued as of course or by operation of law to the 
next term, as noted in Continuances § 12. It has 
been stated generally that there is an inherent pow¬ 
er in courts to finish at a succeeding term business 
commenced at a previous term.* However, an un¬ 
finished trial cannot be taken up at the next term 
where left off at the prior term and be proceeded 
with from that point.^ 

In some instances, under statute or otherwise, a 
court is deemed to retain jurisdiction and to have 
power to continue in session, if need be, beyond the 
term for the purpose of completing and disposing 
of business which has been commenced, and as to 
which the action of the court or judge, as the case 
may be, has been invoked during the term,i0 guch 
as for the purpose of concluding a trial in progress 
at the time fixed for the expiration of the term,il 
rendering a final decree in an equitable case which 
has been heard,i2 hearing and determining a mo- 
tion for new trial,or making an order necessary 
to enforce a decree.^^ 

§ 154. Simultaneous or Conflicting Terms 

There cannot be two terms of the ‘same kind of the 
same court at the same time and place and presided over 
by the same Judge; but the decisions are not in harmony 
as to the vaildity of simultaneous terms of the same 
court In different counties in the same district or Circuit, 
whether presided over by the same Judge or by different 
judges. 


1. Tex.—Gulf, C. & S. F. Ky. Co. v. 
Muse. 207 S.W. 897, 109 Tex. 852, 4 
A.Ij.R. 618—Scosg^s V. Lee, Civ. 
App., 92 S.W.2d 1116, modlfied on 
other ffrounds Republic Production 
Co. V. Lee, Com.App., 121 S.W.2d 
973. 

8 . Ala.—Ashford v. McKee, 62 So. 

879, 188 Ala. 620. 

16 C.J. p 886 note 2. 

3. Ga.—^Henrlcli v. WhittaJser, 114 S. 

S. 640, 154 Ga. 579. 

Ky.—Sloan v. Conimonwealth, 277 
S.W. 488, 211 Ky. 818. 

KT.—^People ex reL Sherman v. Ad¬ 
joumed Special Term of Orange 
County, 200 N.T.S. 880, 206 App. 
Biv. 799. 

Tex.—^Bell & Graddy v. 0*Brien, CIv. 
App., 113 S.W.2d 560—^Morse v. 
Hoover, CivA.pp., 105 S.W.2d 682. 
4L Mles.—^Brown v. Stajte, 161 So. 
465, 178 Mlss. 642, ovemillngr sug*- 
gestion of error 158 So. 339, and 
certiorari granted Brown v. State 
of Mississlppl, 66 S.Ct 128, 296 XI. 
S. 659, 80 L.!Bid. 394, reversed on 
other grounds 66 S.Ct. 461, 297 U.S. 
278, 80 L.Bd. 682, confonned to 
Brown v. State, 167 So. 82. 

a. Conn.—-Hawley v. Parrott, 10 
Conn. 486. 

15 CJ. p 886 note 98. 


6. Ind.—^Hyatt v. Hyatt, 88 Ind. 809. 
7- U.S.—^Walker v. Moser, Neb., 117 
F. 230, 54 C.C.A. 262. 

Kan.—State v. Crllly, 77 P. 701, 69 
Kan. 802. 

8. U.S.—Rachmll v. U. S., C.C.A. 
N.T., 288 P, 782, certiorari denled 
43 S.Ct. 700, 262 U.S. 761, 67 L-Hd. 
1215. 

D.C.—Pratt V. U. S., 102 F.2d 276, 70 
App.D.C. 7. 

9. Mo.—^Neal v. Kansas City Rys. 
Co.. 204 S.W. 663, 199 Mo.App. 498. 

Necesslty of complete retrial after 
continuance of partlally tried case 
to next term see Contlnuapces 5 
102 . 

10. U.S.—^In re Bilis of Fxceptlons, 
C.C.A.. 87 F.2d 849. 

Pa.—Shenker v. Harr, 2 A.2d 298, 332 
Pa. 382. . 

15 C.J. p 887 note B. 

FrovlsloiL of new federal rnles of 
oivU prooednxe that the expiration of 
a term of court shall not affect or 
llmlt In any way the perlod of time 
provided for the dolng of any act or 
the taklng of any proceedlng or the 
power of the court to do any act or 
take any proceedlng in any civll ac¬ 
tion which has been pending before 
it, has rendered anachronlstic the 
technical niceties pertaining to terms 

242 


of court as to both law and equlty.— 
Sprague v. Ticonic Nat Bank, Me., 69 
S.Ct 777, reversing, C.C.A,, 99 F.2d 
583, certiorari granted 69 S.Ct. 463. 
j 11. U.S.—Kalmanson «v. U. S., C-CA. 

I N.Y., 282 F. 619. 

Ind.—Clevenger v. Kem, 197 N.B. 731, 
100 Ind.App. 581. 

Miss.—^Pittman v. State, 113 So. 848, 
147 Miss. 593. 

Pa.—Shenker v. Harr, 2 A.2d 298, 332 
Pa. 382. 

16 C.J. p 887 note 7. 

12. U.S.—Davls V. Virginia R. & 
Power Co., Va». 229 F. 683, 144 C.C.. 
A. 43, certiorari denled 36 S.Ct 
728. 241 U.S. 672, 60 L.Ed. 123. 

13l Fla.—Adams v. Wolf, 137 So. 

706, 103 Fla. 547. 

Blvlslon of term 

Where the first half of a term Is 
for civll business and the last half 
for criminal business, a motion for 
a new trial In a civll case tried dur¬ 
ing the first half of the term may 
be heard during the last half of the 
term, the dlvlsion being one merely 
for convenlence.—Mann*s Mercantile 
Co. V. Smith, 64 So. 929, 107 Miss. 
16. 

14. D.C.—Dutton v. Parlsh, 84 App. 
D.C. 893. 

16 C.J. p 887 note 10. 
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Ordinarily there cannot be two terms of the same 
court at the same time, in the same place,and 
presided over by the same judge;i® and it has also 
been held that there cannot be two regular terms 
of a Circuit court in session in two counties of the 
same circuit at the same*time,^7 although there is 
authority for the view that courts of the same kind 
may sit at the same time in different counties in the 
same circuit or district.i8 it has been held that, 
where a judge is required by law to hold court in 
two counties at the same time he may in his discre- 
tion hold court in either county,^^ and that, by 
means of an adjoumment or recess so that actual 
sessions do not conflict, two terms, in different coun¬ 
ties of the same district, presided over by the same 
judge, may be open at the same time;^® but the 
latter proposition has been denied,^^ and an act re- 
quiring a judge to hold court in two districts at the 
same time has been held void .22 

Simultaneous terms of different courts may be 
held in the same county;23 where a court has two 
or more branches, different judges may sit in dif¬ 
ferent branches at the same time;^^ terms of fed- 
eral courts in different districts of the same state 
may be held simultaneously where there are suf¬ 
ficient judges, simultaneous sessions of the same 
court may be held, as shown infra § 162, or a regu¬ 
lar and a special term may be held simultaneously 
at the same place or at different places in the same 
district, as stated infra § 156; and where a speci- 


fied time, whether that time should be in vacation 
or during a term, has been appointed for the hear- 
ing in chambers of a motion for a new trial, the 
jurisdiction of the trial judge to pass on the mo¬ 
tion at the appointed time is not ousted by the open- 
ing of a regular term of a county in the circuit by 
another judge.^® 

§ 155. Lapse of Term 

The lapse of a term prevents any subsequent proceed- 
fngs at that term, all causes belng contlnued to the 
next term by operatlon of law. After the term has been 
opened, the fallure of the Judge to attend on an ad- 
Journed day does not cause the term to lapse; and the 
common-law rule that the fallure of the judge to attend 
and open court on the day fixed for the beginning of the 
term results In a lapse of the term has, to some extent, 
been obviated by statutes permittfng the selection of a 
temporary Judge to take the place of the absent Judge or 
provldlng, on the nonappearance of the Judge, for ad- 
Journments by a ministerlal offlcer or by operatlon of 
law for a llmited perlod during which court may be 
convened. 

A failure to open court on the day fixed for the 
beginning of a term results, at common law, in a 
lapse or loss of the whole term, so far at least as 
the holding of court is concemed;27 but where no 
parlicular hour for the convening of the court is 
fixed, the judges may lawfully meet and open court 
at any time before the close of the day, and the 
term does not lapse because they fail to appear be¬ 
fore noon.28 The inconvenience resulting from the 
common-law rule has led to a very general enact- 


15. Ga-—^Butler v. State, 87 S.B. 
124, 112 Ga. 76. 

16 C.J. p 887 note 18. 

16. Mlss.—^Walton v. State, 112 So. 
790, 147 Miss. 861. 

17. Ind.—Batten v. State, 80 Ind. 
394 . 

15 aj. p 887 note 14. 

I8w N.C.—State v. Wood, 95 S.B, 
1060, 176 N.C 809, 

16 C.J. p 887 note 16. 

19. Fla.—^Brock v. Gale, 14 Fla. 523, 
14 Am-R. 866. 

Mont—Carland v. Custer County, 6 
P. 24. 6 Mont. 679. 

20, Ark.—Thomas v. State, 116 S.W. 
2d 358, 196 Ark. 123. 

16 C.J. p 888 note 18. 

Confilot 

Two courts In the same circuit pre¬ 
sided over by one Judge cannot legal- 
ly be held on same day; even If it 
were physloally posslble for the 
Judge to reach both places on the 
same day, it cannot legally be done, 
because the law does not take ac- 
count of different parts of a day in 
flxing the time for holding court. 
Also, a statute provldlng that the 
court shall continue in session from 
day to day until the business is 


disposed of does not authorlze court ^ 
to stand open from day to day so as 
to conflict wlth holding court in an¬ 
other county In same circuit.—Cen¬ 
tral Coal & Coke Co. v. Graham. 196 
S.W. 940, 129 Ark. 660. 

Ooxpus Jluds is cited in a case 
where, however, there was no order 
recessing or adjourning the court 
first opened, but the Judge, after 
openlng court, Impaneling and in- 
structing the grand Jury, calling the 
civil docket, and setting casses for 
trial, went to another county, held 
court there for one and a half days, 
adjoumed the term flnally and re- 
turned to the flrst county m time to 
receive the indlctment in question, 
and it was held that the term of 
court in the first county and the in- 
dictment were valid.-^rausby v. 
State, 26 S.W.2d 246, 115 Tex.Cr. 
441. 

21. Ark.—^MeVay v. State, 160 S.W. 
125, 104 Ark. 629. 

Okl.—In re Patswald, BO P. 189, 6 
OkL 789, 

22. Aric .—'ETi parte Jones, 4 S.W. 
689, 49 Ark. 110. 

28. 111.—^Wadhams v. Hotchkiss, 80 
IlL 487. 


Ind.—Swails v. Coverdlll, 21 Ind. 
271. 

2A W.Va.—Cumherland First Nat 
Bank v. Parsons, 32 S.B. 271, 45 W. 
Va. 688. 

16 C.J. p 887 note 16. 

25. XJ.S.—U. S. V. Loulsville & N. R. 
Co., D.GKy., 177 F. 780. 

26 . Ga.—Kirkland v. Ferris, 95 S.EJ. 
971, 148 Ga. 84. 

27. Ky.—Hlnkle v. Rose. 26 S.W. 
2d 541, 542, 238 Ky. 606, quotlng 
Corpus Juris—Stevens v. Young, 
202 S.W. 481. 180 Ky. 164. 

15 C.J. p 888 note 28. 

Ahrogstlon of role by oustom 

Notwlthstandlng common-law rule. 
the opinlon has been expressed that 
custom, which has ripened into law. 
has largely, if not entlrely, abrogat- 
ed the rule as it ralates and applles 
to fixed regular terms, although the 
reason for the abrogation does not 
apply to a special term called for a 
particular purpose at a particular 
time.—^Hlnkle v. Rose, 26 S.W.2d 641, 
233 Ky. 606. 

2& OaL—^People v. Sanchea; 24 Cal 
17 . 
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ment of statutes preventing a lapse of the term, by 
permitting some ministerial ofScer, during a limited 
period, to adjourn sessions until the judge shall ap- 
pear, or by giving the mere nonappearance of the 
judge the effect of an adjoumment from day to day 
for a limited time, within which the court may be 
convened;29 but even imder these statutes, and ad- 
joumments made under the authority thereof, a 
term may lapse where the judge does not appear 
and court is not opened before the expiration of 
the statutory period for making adjoumments^® or 
on the day to which an adjoumment has been tak- 
en.^i In some States the attomeys in attendance 
may prevent the lapse of the term by the selection 
of one of their number to take the place of the ab- 
sent judge,3 2 and such a situation has also been 
carcd for by statutes permitting county officials to 
appoint a temporary judge where the regular judge 
does not appear.23 Whatever statutory provision 
that may obtain in the particular state, the course 
designated thereby must be followed or the term 
will lapse where the judge fails to attend at the 
time fixed for the commencement of the ttrmM 

Where there is no law requiring the observance 
of any particular ceremony in opening, the court 
must be regarded as open by operation of law, so 
as to prevent the lapse of the term, whenever, on 
the day appointed, the judge, attended by the proper 
oflScers, is present at the place designated, even 
though, because of unfinished business in another 
court, the judge may not be able to proceed imme- 
diately with the business of the court just opened.35 

After a term has once been opened the failure 
of the judge to attend on a day to which it is ad- 
joumed does not have the effect of causing the term 
to lapse,26 since, as stated supra § 151, it continues 
until it is adjoumed sine die or expires by law; 
but there is some authority for the view that, where 


the court adjoums from one day to another given 
day, a failure to meet on the day to which the court 
is adjoumed will resuit in a lapse of the remainder 
of the term, unless there exists some statute which 
prevents such lapse.®^ The setting aside of a first 
venire and ordering the 'drawing of a second does 
not cause a term to lapse where the court remains 

in session.26 

Effect of lapse. Where a term lapses ali causes 
properly triable thereat, whether civil or criminal, 
stand continued by operation of law,® 6 and any sub- 
sequent proceedings at such term are void.46 

§ 156. Special or Extraordinary Term 

Speclal ternis of court are frequently held to be valid 
and legal, especially as against objectfons to the time of 
the calling or holding thereof. 

Where the authority to call a special term existed, 
it will be presumed, in the absence of any showing 
to the contrary, that such term was regularly called 
and held.'^^ The rules governing the convening of 
regular terms of court are but the work of the leg- 
islature which may be changed by a subsequent leg- 
islature; and none of the provisions of general 
laws relating to the convening of courts generally 
can avail where they are in necessary conflict with 
a later statute governing the calling of special terms 
and providing for the repeal of all laws inconsistent 
therewith.42 The organization of the court at a 
special term is not void because no jury was sum- 
moned where, owing to the exhaustion of the jury 
box, no jury could be summoned by the clerk be¬ 
fore the court convened.^® 

There is no necessity for calling a special term 
where the court is required by constitutional provi¬ 
sion to be in session continuously for ten months of 
the year and the case in question is tried during 
such a session 44 


29. S.D.—state v. Sonnenscheln, 166 
N.W. 906, 37 S.D. 139. 

15 CJ. p 838 note 26. 

Sa Ala.—^Porbus v. State, 48 So. 

592, 158 Ala. 41. 

15 C.J. p 888 note 26. 

31. Miss.-—Williams v. Slmon, 99 
So. 433, 135 Miss. 562. 

32. W.Va.—Franklln v. Yandervort, 
40 S.E. 374, 60 W.Va. 412. 

15 C.J. p 889 note 27, 

33. Ind-—Jones v. State, 11 Ind. 367 
—Case V. State, 5 Ind. 1. 

34. Ky.—Stevens v. Tonng-, 202 S. 
W. 481, 180 Ky. 164. 

OkL—^Ex parte Massengale, Cr., 93 
P.2d 41. 

33. S.C.—Miller v. Gkorg-e, 3 S.E. 
669. 30 S.C. 626. 

16 (XJ. p 889 note 29. 


36. Ky.—Hinkle v. Rose. 26 S.W. 
641, 642, 233 Ky. 606, citlngr Oorpiu 
Juris. 

15 C,J. p 889 note 30. 

Laok of wrlttea order of adjouxa^ 
ment will not cause the term to lapse 
when the Judge is ahsent on the day 
to which the court was adjoumed.— 
Schofleld V. Horse Springs Cattle Co., 
C.C.Mont., 65 F. 433. 

37. Ind.—Loesnitz v. Seellnger, 25 
N.E. 1037, 26 N.B. 887. 127 Ind. 
422. 

Failure of adjoumed session see in¬ 
fra 5 163. 

38. La.—State v. Vance, 31 La.Ann. 
398. 

39- Neb.—^Pitman v. Heumeier. 116 
N.W. 1083. 81 Neb. 338. 

15 aj, p 889 note 34. 
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Contlnuance by operation of law gen¬ 
erally see Contlnuances 5 12. 

40. Ky.—Stevens v. Young, 202 S. 
W. 481, 180 Ky. 154. 

Okl.—Ex parte Massengale. Cr., 93 
P.2d 41. 

15 C.J. p 889 note 35. 

41. Ky.—^Philips v. Hobinson. 9 S. 
W:2d 996, 997, 225 Ky. 682, quoting 
Corpus Juris. 

15 C.J. p 893 note 95. 

48. Tex.—Hickox v. State, 253 S.W. 
823, 95 Tex.Cr. 178, 

43. Miss.—^Mackle v. State, 103 So. 
379, 138 Miss. 740. 

44. La.—State v. Sisemore, 92 So. 
274, 151 La. 675. 
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Tifne for coUing cmd Holding, Special terms of 
court are generally considered valid as against ob- 
jections directed to the time of the calling^ or hold- 
ing thereof, it being variously held that: An order 
for a special term may be made in vacation;^® a. 
statute requiring the supreme court justices, on or 
before December 1, in every second year, to ap- 
point special terms, is merely directory as to date 
statutory provisions for procuring jurors in advance 
of a term of court, compliance with vrhich requires 
action at least fifteen days in advance of the term, 
do not by implication forbid the calling of a special 
term to be held within less than fifteen days from 
the date of the o-rder, where tnere is another statu¬ 
tory method for procuring jurors a statute, al- 
though mandatory as to the calling of a special 
term of court in a certain situation, as noted infra 
§ 157, does not deprive the judge of discretion in 
determining the particular date on which the special 
term is to be held ^ special term of court may be 
valid although it is not held within ten days after 
the call therefor, as required by statute, where there 
is no showing of pr e judice to accused in a criminal 
case tried at the term and the statute, construed 
with reference to its purpose to protect persons ac¬ 
cused of certain crimes from mob violence, may be 
regarded as directory a special term is not nec- 
essarily unauthorized or invalid because it is organ- 
i 2 ed during the period covered by a regular term 
a term of court convened by the judge after the ad- 
joumment of the regular term, but within the time 
during which the regular term might have contin- 
ued, may be a special term, and not the regular term 
reopened in an unauthorized manner general or 
regular and special or extraordinary terms of the 
same courts may be held at the same time and place 
where the statutes permit it and there are sufficient 


judges a special term of court may lawfully be 
held while a regular term is in session at another 
place in the same district, where there are two judg¬ 
es, each having authority to hold court in such dis¬ 
trict a special term may be held during a recess 
of the regular term;®^ a judge may hold a regular 
term in one county and meanwhile hold a special 
term in another county,®^ as by transacting business 
at the special term during a recess or temporary ad- 
joumment of the session in the other county;®® and 
an order, made at a regular term, that a special 
term be held in the week foHowing that fixed for 
the regular term in another county, is not illegal,®*^ 
However, it has also been held that a judge who is 
required by law to hold court in a certain county 
has no authority to appoint a special term to com- 
mence in another county at the same time.®® Fur- 
thermore, where the legislature has provided, for a 
certain time and place, a regular term exclusively 
for civil business and at which a grand jury is not 
to be impaneled, a judge cannot repeal the statute 
nor abolish the statutory term by calling a term of 
court for the same time and place and naming it a 
special term.®® 

The duration of a special term is considered 
above in § 151 a. 

§ 157 . -Authority to Appoint or Hold 

Under statutory authority, a special term may be 
called by a Judge or, In some States, by the governor, In 
his discretion. What particular judges may call or hold 
special terms depends on the laws of the state In ques- 
tlon. 

The legislature has power to appoint special terms 
of courts,®® subject, of course, to constitutional re- 
quirements ;®i but this power may be delegated®® 
to judges without violation of constitutional provi- 


45. Ga.—^Bloodworth v. State, 127 S. 

E. 468, 160 Ga. 197. 

Tex.—Ex parte Boyd, 96 S.W. 1079, 
60 Tex.Cr. 809. 

48. N.T.—People v. Toungs, 45 N.E. 
460, 151 N.T. 210. 

47. Pia.—^Peeples v. State, 86 So. 
223, 46 Pia. 101, 4 Ann.Cas. 870. 

48. Ark.—Caln v. Robertson, 271 S. 
W. 336, 168 Ark. 761. 

49. Ark.—Harrls v. State, 276 S.W. 
361, 169 Ark. 627. 

80. Ala.—^Mulllns v. State, ^130 So. 
627, 24 Ala.App. 78, certiorari de- 
nied 130 So. 630, 222 Ala. 9. 
Adjonznineiit 

Where the day named for a special 
term conflicts with that for a resrular 
term and adjoumment of the special 
term is taken to a succeedlner day, an 
indictment found at such term is 
legal.—State y. Clark, 30 lowa 168. 


51. Tex.—^Mayhew v. State, 155 S. 

W. 191, 69 Tex.Cr. 187. 

58. Ala.—^Youngr v. State, 64 So. 166, 
170 Ala. 71. 

16 C.J. p 892 note 82. 

53. Fla.—^Reynolds v. Home, 102 So. 
168, 8$ Fla. 308. 

Ky.—Orenshaw v. Commonwealth, 12 
S.W.2d 336, 227 Ky. 223. 

16 C.J. P 892 note 88. 

54. Ga.—Worthlngrton v. State, 67 
S.E. 806, 134 Ga. 261. 

16 C.J. p 892 note 84. 

55. Tex.—^White v. State, Cr., 128 
S.W.2d 61. 

56. Tex.—^Brown v. State, 61 S.W.2d 
616, 121 Tex.Cr. 528—^Wilson v. 
State, 223 S.W. 217, 87 Tex.Cr. 
588. 

57. Fla.—Feeples v. State, 86 So. 
223, 46 Fla. 100, 4 Ann.Cas. 870. 

58. HL—Archer v. Ross, 8 111. 308. 
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5». Miss,—Williams v. State, 126 So. 
40, 156 Miss. 346, explainingr Per- 
kins V. State, 114 So. 392, 148 Miss. 
608. 

60. Ark.—Bell v. State, 180 S.W. 
186, 120 Ark. 630. 

Vt.—State V. Alfred, 88 A. 634, 87 
Vt 157. 

Wis.-State v. Bardon. 79 N.W. 226, 
108 Wis. 297. 

61. Tex.—^Ex parte Colllns, 185 S.W. 
680, 79 Tex.Cr. 436. 

16 C.J. p 889 note 38. 

trnless forhldden by the eonstitiu 
tlon, the legislature has power to 
provide for special terms of court 
and the appolntment of special 
judges to preside over special and 
general terms.—State v. Davls, 70 
S.B. 417, 88 S.C. 204. 

88. Yt—State V. Alfred. 88 A. 684, 
87 Yt. 157. 

16 CJ. p 889 note 89. 
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sions®5 and, as a general rule, is delegated to them 
and they are given authority to call or hold special 
tenus of their courts.®^ In a particular state, how- 
ever, there may be no legal authority for the Hold¬ 
ing of a special term of a county court,®^ the tenns, 
other than the minimum number prescribed by the 
constitution, which the commissioners’ court is held 
to have exclusive power to fix,®® being deemed to 
be regular, and not special, tenus.®*^ Also the stat- 
utory power of a judge to extend a term does not 
authorize the calling of a new term,®® nor does the 
authority of a court to continue its sessions from 
day to day until its business is transacted embrace 
the Holding of a special term.®® 

An order calling a special term is not necessarily 
unauthorized because the judge making it is dis- 
qualified to act in a case to be disposed of at the 
special term.^® A special judge may provide for a 
special term;^! and under the laws of some States, 
which vest him with all the powers* of a regular 
judge, he may caU a special term for the trial of 
the cases he is designated to try^P but the laws 
of other States vest authority to call special terms 
primarily73 or exclusively^^ in the regular resident 
judge. While a judge need not be within the coun¬ 
ty at the time of calling a special term pursuant to 
statutor^ authority,7® nevertheless where he is elect- 


ed to serve within a given district, he is without 
power to call a term of court in another district un- 
less he is called in and designated to sit as a trial 
judge in such other district.^® In some States the- 
justices of the supreme court have exclusive power 
to call special terms of lower courts,^? or the chief 
justice of the supreme court has power in this rc- 
spect concurrent with that of a judge of the lower 
court*^® or when the latter judge declines to act^® 

Except in a few situations where, by statute, 
there is a mandatory duty to call a special term,®® 
the judge vested with authority to call a special 
term may be guided by his own opinion as to the 
necessity or propriety of the term and, in his dis- 
cretion, may call or refuse to call it.®i Indeed, one 
view is that the call may be made or refused at the 
will or pleasure of the trial judge;®® but another 
view is that the power is not absolute.®® 

Persons accused of crime are not entitled to be 
heard on the advisability or necessity of calling a 
special term of court for the trial of criminal cas¬ 
es.®^ 

The' governor of the State has, in some States, 
statutory authority to appoint or call special or ex- 
traordinary terms of courts.®® Where this power is 
granted it is for the governor alone to decide as to 


^ S.C.—state v. Gossett, lOS S.B. 

290, 117 S.a 76, 16 A.L.R. 1299. 

15 C.J. p 891 notes 42-44. 

64b Fla.—^Reynolds v. Horne, 102 
So. 158, 88 Fla. 308. 

Ga.—^Bloodworth v. State, 127 S. 
E. 468, 160 Ga. 197—Brlnson v. 
Tennessee Chemical Co., 123 S.B,' 
731. 32 aa.App. 456. 

Tex.--Brown v. State. 61 S.W.2d 616, 
121 Ter.Cr. 528—Bnix v. State, 299 
S.W. 430, 108 Tex.Cr. 106—Minor | 
V. State, 299 S.W. 422, 108 Tex. 
Cr. 1. 

15 C.J. p 889 note 40. 

WitlL or wtthont reauest of ooniu. 
ty coxmnlssloners 

Under the statutes of a state, a 
Jndge may, on the requeat or ap- 
plication of the county commiasion- 
ers, call a special term for the 
transaction of «reneral business and, 
on his own motion, may call one for 
the trial of criminal prosecutions.— 
Brown v. State, 2 N.W. 378, 9 Neb. 
167. 

66. Tex.—^Mosaic Templars of Amer¬ 
ica V. Gaines, Civ.App., 266 S.W. 
721. 

6^ Tex.—Ex parte Collins, 185 S. 

W. 680. 79 Tex.Cr. 436. 

16 C.J. p 891 note 66. 

67- Tex.—Mosaic Templars of Amer¬ 
ica V. Gainea Civ.App., 266 S.W. 
721—Bx parte Cole, lOl S.W. 249, 

61 Tex. Cr. 166. 1 


6B. Tex.—Bemstein v. Hlbbs, Civ. 
App., 20 S.W.2d 838, error dis- 
missed. 

69- Tenn.—Cannon v. McAdams, 7 
Helsh. 376. 

70. Ga.—Bloodworth v. State, 127 
S,B. 468, 160 Ga. 197. 

71. Ky .—Sowdera v. Commonwealth, 
248 S.W. 187, 197- Ky. 834. 

N.C,—State v. Montague, 130 S.B. 
888, 190 N.C. 841. 

Tex,—McKenzle v. State, 12 S.W.2d 
678, 111 Tex.Cr. 299, denying sec- 
ond motion 11 S.W.2d 172. 

72. Ky.—^HaJl v. Bversole’s Adm'r, I 
64 S.W.2d 891, 261 Ky. 296—Com¬ 
monwealth V. Carnes, 98 S.W. 1046, 
124 Ky. 340, 80 Ky.L. 606. 

Under statute la fozoe at one 

timei special Judge appointed and 
commissioned to hold a designated 
regular term had no power’ while so 
acting to call a special term of 
court.—Tye v. Tlnsley, 263 S.W. 743 
204 Ky. 219. 

73. Fla—State ex reL Sklpper v. 
Blrd, 127 So. 381, 99 Fla 673. 

74. Tex.—^McAllen v. Haphael, Clv. 
App., 96 S.W. 760. 

76. N.D.—State v. Garrison, 276 N, 
W. 693. 68 N.D. 71. 
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77. Or,—Hanley v. Medford, 108 
P. 188, 66 Or. 171. 

78. S.C.—State v. Gossett, 108 S.E. 
290, 117 S.a 76, 16 A.L.R. 1299. 

79. Ky.—Lee v. Commonwealth, 298 
S.W. 1083, 221 Ky. 420. 

80. Ark.—Cain v. Robertsou, 271 S. 
W. 836, 168 Ark. 761. 

Ky,—Lee v. Commonwealth, 298 S.W. 
1083, 221 Ky. 420. 

181. Fla—State ex arel. Skipper v. 

Bird, 127 So. 331, 99 Fla 673. 
Tex.—Perry v. Walston, Civ.App., 96 
S.W.2d 834. 

16 C.J. p 890 note 41. 

82. U.S.—Lowner v. Bunaway, CC. 
A.Ga, 63 F.2d 686, conformed to, 
E.C., 1 F.Supp. 1001. ^ 

83. S.C.—State V. Gossett, 108 S.E 
290, 117 S.C. 76. 16 A.L.R. 1299. 

84. Vt.—State v. Alfred, 88 A. 634, 
87 Vt. 167, 

85. N.Y.—^People ex rei. Folk v. Mc- 
Nulty, 9 N.Y.S.2d 380, 266 App. 
Div. 82, reverslng 8 N,Y.S.2d 306, 
afflrmed 18 N.B.2d 864, 279 N.T. 
663—People ex reL Saranac Land 
& Timber Co. v. Extraordinaiy 
Special and Trial Term of Supreme 
Court, 166 N.Y.S. 132, 177 App. 
Div. 378, afflrmed 116 N.B. 384, 
220 N.Y. 487. 

N.C.—State v. Baxter, 179 S.B. 460, 
208 N.C. 90. 

15 C.J. p 891 note 60. 
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the necessity for such a tenn,^® and his discretion 
in the matter cannot be reviewed.87 A statute not 
vesting the governor with any discretion, but mak- 
ing it a mandatory duty on his part, on the mere ap- 
plication of the solicitor, to call an extra term is 

unconstitutional.®^ 

§ 158. — Order Appointing 

Statutory requlrementa as to*the contents and entry 
of an order appointlng or calllng a speciai term shouid 
ba complied wIth; and all facts essential to the Juris- 
dlctlon of the court at such term must exlst and appear; 
but where jurisdiction exlsts, certain defects or mfs- 
recltals may not be fatal. The order may be revoked 
or set aside, or It may be amended at a proper time, al- 
though not after a case has been trled, so as to give 
Jurisdiction thereof. 

Where the statute prescribes what an order ap- 
pointing a speciai term shall contain, there must be 
a compliance with such requirements,^® and the or¬ 
der shouid recite every fact required by the statute 
as a condition to the calling of such term.^® Where 
the statute prescribes no set form to be used by a 
judge in appointing a speciai term, any form will 
be sufficient which clearly indicates the purpose;^! 
and an order of a judge calling a speciai term is not 
invalid because it designates the term as adjoumed 
instead of speciai,or recites that the authority 
therefor is derived from the constitution instead of 
from a statute,^ 3 or fails to fix an adjourning date 
or specify the length of the ttvmM The fact that 
the order fixing a speciai term States that it is for 


§158 

the purpose of resuming business under the regular 
term does not change the character of such term 
as a speciai one.95 The order need not recite that 
a speciai term is necessary, as the order is of itself 
an affirmation of this fact,®® nor need it contain an 
aflSirmative recital that the holding of the speciai 
term will not interfere with any other court to be 
held by the same judge.®Where a person accused 
of crime has been properly tried and condemned, it 
is immaterial whether the order calling the speciai 
term at which he was tried was signed by the 
judge.®® 

An order by the governor assig^ing a judge to 
hold a speciai term of court need not specify any 
particular case to be tried;®® nor does a misnomer 
of a person upon whom an alleged crime had been 
committed invalidate the order.^ An order of the 
governor, pursuant to his statutory authority, for 
a speciai term of a court of general sessions is not 
rendered nugatory by the fact that it needlessly con¬ 
fines the term to the disposition of all the cases on 
the criminal docket.® 

* Two orders made a few days apart, the second to 
supplement the first, calling a speciai term of court 
for the same day, are to be treated as one.® 

Amendment A defective order, calling a speciai 
term to try criminal cases, cannot be amended nunc 
pro tunc after the trial of a case so as to give the 
court jurisdiction over that case;^ but it can be 
properly amended the same day it is made.® 


se. N.T.—^People v. Bxtraordlnary 
Spec., etc., Term Supreme Ct., 116 
N.B. 384, 220 N.T. 487—^People ex 
rei. Luclano v. Murphy, 290 N.T. 
S. 1011, 160 Misc. 573, afflrmed 
292 N.Y.S. 844, 249 App.Div. 879. 
87- N.T.—People v. Bxtraordlnary 
Spec., Term Supreme Ct, 116 N.B. 
384. 220 N.T. 487. 

88. S.C.—State v. Gossett, 108 S.B. 
290, 117 S,C. 76, 16 A,L.R. 1299. 

89. Ky.—^Rooney v. Commonwealth, 
249 S.W. 763, 198 Ky. 615. 

15 C.J. p 891 note 63. 

Glvlair style of eaoh oaae to be txled 

(1) Where a statute mandatorlly 
requires an order caJlllngr a speciai 
term to gdve the style of each case 
to he tried at such term, an order 
ostensibly extending a resrular term 
•cannot be upheld as in fact calling 
a speciai term where it does not com- 
ply with this requiijement—^Haniel v. 
Commonwealth, 18 S.W.2d 790, 227 
Ky. 604. 

(2) However, where the original 
order for the first speciai term fully 
complies with the requirement, an 
order for a. second speciai term suf- 
ficiently complies with the statute 
by stating that the term Is called to 


finish the trial of the cases set for 
trial at the first term.—^Davidson v. 
Commonwealth, 15 S.W.2d 481, 228 
Ky. 665. 

90. Ark.—^Reece v. State, 176 S.W", 
166, 118 Ark. 310. 

Orders htfd snAclent 
Ark.—^Morrow v. State, 284 S-W". 721, 
171 Ark. 1188—Bettis v. State, 261 
S.W. 46, 164 Ark, 17. 

15 C.X p 891 note 64 [a]. 

91. W.Va,—State v. Hoke, 84 S.B. 
1064, 76 W-.Va. 36. 

16 C.J. p 891 note 65. 

98. Fla.—^Peeples v. State, 35 So. 

228, 46 Fla. 101, 4 Ann.Cas. 870. 
Deslgiiatlon coxtpled with formal ad^ 
Joumment 

The mere fact that the Judge in 
form adjourns a regular term to a 
future day, covering and beyond the 
period during which a regular term 
shouid be, and is, held in another 
county in the Circuit, and designates 
the term to be held as an ad¬ 
joumed term does oot prevent the 
future term from belng In law an 
extra or speciai term.—^Reynolds v. 
Home, 102 So. 158, 88 Fla. 808. 

93L Neb.—^Brown v. State, 2 N.W. 
378, 9 Neb. 167. 
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94. Tex.—^Ramirez y. Sanchez, Civ. 
App., 97 S.W.2d 1034—^Norwood v. 
sute, 120 S.W.2d 808, 135 Tex,Cr. 

, 406. 

Under former statute, the rule was 
otherwise.—Jowell v. Coffee, 132 S. 
W. 886, 62 Tex.Civ.App. 487. 

95, Tex.—^Mayhew v. State, 156 S. 
W. 191, 69 'Tex.Cr. 187. 

99. Ky.—Graham v. Commonwealth, 
176 S.W. 981, 164 Ky. 817. 

16 C.J. p 892 note 69. 

97. Ark.—Sease v. State, 244 S.W. 
450, 156 Ark. 180. 

98. Ky.—^Bales v. Commonwealth, 11 
S.W. 470, 11 Ky.L. 297. 

99. Fla.—^Ex parte Baly, 63 So. 834, 
66 Fla. 845. 

1. Fla.—^Ex parte Daly, supra. 

2. S.C. — sute V. Gallman, 60 S.E. 
682, 79 S.a 229. 

3. Ark,—^Pool V. State, 180 S.W. 
839, 121 Ark. 17. 

4 . Ark. — ^Reece v. SUte, 176 S.W. 
166, 118 Ark. 310. 

6. Ark.—^Harris v. State, 276 S.W. 
861, 169 Ark. 627. 
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Setting aside or revocation. An order for the 
calling of a special term may be revoked by tbe 
court making the same, and a different time appoint- 
ed for the holding of such term.® When one judge 
succeeds another who during his incumbency or- 
dered a special jury term, the new judge may set 
aside the order.^ 

Entry. Where the statute requires the order call¬ 
ing or appointing a special term to be entered on 
the records of the court, such entry must be made,® 
although it has been held that where every element 
of jurisdiction of the court at a special term, as to 
subject matter, parties, time, and place, is present, 
and the judge has performed every duty imposed 
on him, the mere fact that the clerk failed to enter 
on the minutes of the court the order calling the 
special term does not oust jurisdiction.® Every fact 
ossential to give the court jurisdiction at a special 
term must appear on the record of the order there- 
for;i® but where the important and necessary ju- 
risdictional fact that the term convened is a special 
term sufficiehtly appears, an erroneous recital that 
the date on which the term is convened is the time 
fixed by law for holding court is not fatar;^^ and 
where the order, including the signature of the 
judge, is copied in full on the records of the court, 
the jurisdiction of the court vests and is not defeat- 
ed by the subsequent act of the clerk in erasing the 
name of the judge from the record.^® Where the 
order, although entered of record as of the last day 
of the regular term, was in fact made after the 
expiration of such term and as direct an attack on 
the order as the circumstances will permit is made, 
parol evidence is admissible to show the truth re- 
garding the entry of the order.i® 


I 159. — Notice 

Notlce of a special term, otherwlse than by the flllno 
or entry of the order calling It, Is not necessary uniess 
required by an appllcable statute which is not construed 
to be merely dlrectory. 

In the absence of a statutory requirement, it is 
not necessary to give any notice of a special term 
other than the filing or entry of the order calling 
the term,^^ such filing or entry being sufficient,^® 
and all parties being bound to take notice thereof.i® 
Indeed, in some States statutes requiring notice by 
advertisement, posting at the courthouse door, or 
other designated mode, are deemed to be merely di- 
rectory and not mandatory but in other States 
compliance with such a statutory requirement is 
considered essential to the validity of the term and 
the proceedings thereat.^® Even in the latter States 
a substantial compliance may be held sufficient and 
a technical defect or lack of striet or exact compli¬ 
ance may be regarded as an irreg^ilarity merely and 
not a jurisdictional defect.^® It will be presumed 
that proper notice was given.®® 

Under some statutes, publication in a newspaper, 
although necessary under some circumstances, may 
be dispensed with where the special term is appoint- 
ed in an adjouming order and under other stat¬ 
utes, which make the entry of an order on the rec¬ 
ords of the court at its next preceding regular term 
and the posting of a notice, signed by the judge, at 
the courthouse door alternative methods of calling 
a special term, a notice so posted is alone sufficient 
as a call,®® but is not necessary where a special term 
is called by an order duly made and entered at a 
regular term.®® 


e. IlL—^Brown v. People, 9 111. 439. 

7. La,—State v. Hlnsle, 20 So. 886,* 
48 L.a.Ann. 1542. 

a Ark.—Bell v. State. 180 S.W. 

186, 120 Ark. 530. 

15 C.J. p 892 note 78. 

Statute held coxapUed with 
Ark.—Clark v. State. 276 S.W. 849, 
169 Ark. 717. 

9. La.—State v. Davis, 97 So. 449, 
154 La. 295. 

M1s3. —^Dnrr v. State, 168 So. 66, 176 
Miss. 797—-Ex parte Neil, 43 So. 
615. 90 UlEa. 518. 

10. Ark.—Reece v. State, 176 S.W. 
165. 118 Ark. 810. 

15 C.J. p 892 note 80. 

11. Miss.—Durr v. State, 168 So. 
65, 175 Miss. 797. 

IS. Ark.—Cooper v. State. 224 S.W. 
726, 145 Ark. 408. 

13- Ky,—^Ropney v Commonwealth, 
249 aw. 763. 198 Ky. 615. 


14. Tex.—^Hartman v. Byrd, Clv. 
App., 47 S.W.2d 669, 661, citingr 
Corpus Jtirls—Newton v. State, 247 
S.W. 281, 93 Tex.Cr. 314. 

15 C.J. p 893 nbte $8. 

16. Vt—State v. Alfred, 88 A. 634. 
87 Vt 167. 

la Vt.—State V. Alfred, supra. 
Duty of parties to take notice of 
ternas and sesslons generally see 
supra 5 148. 

17. N.C.—State v, Boykln, 191 S.B. 
18, 211 N.C. 407. 

15 C.J. p 893 notes 92-94. 

la N.Y.—^Mclntyre v. Sawyer, 166 
N.T.S. 631, 179 App.Div. 536. 

15 C.J. p 893 note 91. 

Statute held compUed with 
Ark.—Clark v. State, 276 S.W. 849, 
169 Ark. 717. 

Where no spedal term Is odlled, 

but Instead an adjoumed term is 
held, it is not necessary to grlve the 
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Statutory notice of a special term.— 
State V. Taylor, 61 S.W.2d 1003. 330 
Mo. 1036. 

19. N.T.—People ex rei. Childs v. 
Bxtraordinary Trial Term of Su¬ 
preme Court 127 N.E. 486. 228 N. 
T. 463, reversingr 171 N.T.S. 922, 
184 App.Div. 829. 

15 C.!. p $93 note 91 [d]. 

20. Ky.—Philips v. Hobinson, 9 S. 
W.2d 996, 997, 226 Ky. 682, quotlnfir- 
Corpus JTuxls. 

15 C.J. p 893 note 96. 

21. Tenn.—^Lieberman. Loveman & 
Cohn V. Knlght 283 S.W. 450, 163 
Tenn. 268. 

Sa Ky.—Crensbaw v. Common¬ 
wealth. 12 S.W.2d 336, 227 Ky. 
223—Philips v. Koblnson, 9 S.W. 
2d 996, 225 Ky. 682—^Prey v. Com¬ 
monwealth. 184 S.W. 899, 169 Ky. 
534. 

3a Ky.—^Bates v. Commonwealth,. 
225 S.W. 1086, 189 Ky. 727. 
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§ 160. — Jurisdiction and Authority 

Provided the term Is authorlzed and is legally called 
and held, the court has the same Jurisdiction and au¬ 
thority at a speclal or extraordinary term as at a regu- 
lar term, uniess there is a statutory limitatlon or an 
effective iimitation In the order calilng the term. 

A j‘udge is without jurisdiction to try cases at a 
special term where the order calling the term is in- 
valid because not complying with statutory require- 
ments.24 Where a special term is unauthorized all 
proceedings thereat are void,25 and the same is true 
where the facts essential to authorize the holding of 
a special term do not exist.25 However, the con- 
vening of an extraordinary term under authority of 
law does not exclude the exercise of jurisdiction at 
other terms ;27 and even though an order calling a 
special term of court for the trial of a case is in- 
valid, the case is properly tried where, after service 
of a sufficient notice of trial, it is tried on a day of 
the regular term of the proper court.28 A plea to 
the jurisdiction of the court at a special term is 
properly overruled where the term has been duly 
called and the judge holds a valid commission.29 
Also it may sufficiently appear that a special term 
is a de facto, if not a de jure, term, so that all 
things done thereat are valid and binding, especially 
as to a person pleading guilty.20 

Subject to the provisions of pertinent statutes^i 
and the order or notice calling the term,32 ^ court 
at a valid special or extraordinary term has the 


same jurisdiction and authority as it possesses at a 
regular term.23 Sometimes a statement in the or¬ 
der or proclamation calling or appointing a special 
term of the purpose thereof or the particular busi- 
ness for which the court will convene is deemed not 
to affect the power of the court or judge, the state¬ 
ment being regarded merely as matter of induce- 
ment and as not conferring or limiting jurisdic¬ 
tion or enlarging or diminishing the rights of liti- 
g^ts.34 

A special or extraordinary term is govemed by 
the same procedure as at a regular term and must 
be conducted in accordance with the rules govern- 
ing all other terms.25 

Particular matters which may be done at a spe¬ 
cial term include the disposition of a docketed 
case,2® the removal of a cause to another county,®"^ 
and the making of an order for the publication of 
notice of the resuit of a local option election.2® So 
it has been decided that at a special term suits may 
be commenced and determined;®® and, while it is 
otherwise under a statute prohibiting the hearing of 
any new civil suit at a special term,^® such a pro- 
hibitory statute does not apply to nor preclude the 
hearing of a statutory election contest.^^ A case 
which, although filed as an ordinary action, has 
been treated as an equity action may be tried at a 
special term called for the trial of equity cases.'*2 
Criminal cases,^® including indictments retumed at 
that term,^^ may be tried at a special term uniess, it 


84. Ky.—Rooney v. Commonwealth, 
249 S.W. 763, 198 Ky. 616. 

25. Mlss.—Williams v. State, 126 So. 
40, 42, 166 Miss. 346, quoting Cor¬ 
pus Jnzls. 

16 C.J. p 891 note 47, 

88. Ark.—Dunn v. State, 2 Ark. 229, 
36 Am.D. 64. 

27- N.T.—People ex rei. Sherman v. 
Adjourned Special Term of Orange 
County, 200 N.Y.S. 880, 206 App. 
Div. 799. 

28. S.D.—State v. Denis. 167 N.W. 

161, 40 S.D. 219. - 

29. N.C.—State v. Davls, 164 S.E. 
737, 203 N.C. 13, 86, certiorari de- 
nled Davis v. State of North Caro- 
llna, 63 S.Ct. 96, 287 U.S. 649, 77 
L.Ed. 661. 

30. U.S.—Dean v. U. S., C.C.A.Okl., 
33 F.2d 6$. 

31. Ky.—^New York Beverage Co. v. 
Horvath, 272 S.W. 878, 209 Ky. 
343—Sowders v. Commonwealth, 
248 S.W. 187, 197 Ky. 834. 

N.Y.—People ex rei. Polk v. Mc- 
Nulty, 18 N.B.2d 864, 279 N.Y. 663, 
afflrming 9 N.Y.S.2d 380, 266 App. 
Div. 82, reversing 8 N.Y.S.2d. 306. 
Tex.—^Perry v. Walston, Glv.App., 96 


S.W.2d 834—Minor v. State, 299 S. 
W. 422, 108 Tex.Cr. 1. 

Wis.—^Dells Paper & Pulp Co. v. Wil- 
low River Lumber Co., 173 N.W. 
317, 170 Wis. 19. 

39. 111.—People V. Wilson, 190 N.E. 

270, 366 111. 266. 

16 C.J. p 894 notes 6, 7. 

33. N.Y.—People ex rei, Luciano v. 
Murphy, 290 N.Y.S. 1011, 160 Misc. 
573, afflrmed 292 N.Y.S. 844, 249 
App.Div. 879. 

Tex.—^Hartman v. Byrd, Civ.App., 47 
S.W.2d 669, 661, citing Corpus Jn- 
ris—Guerra v. Guerra, Civ.App., 
213 S.W. 360, 864, citing Corpus 
JUzls—Stephens v. State, 245 S.W. 
687, 93 Tex.Cr. 164—^Ex parte Hol- 
land, 238 S.W. 664, 91 Tex.Cr. 
339. 

15 C.J. p 891 note 63, p 893 note 97. 

34. N.Y.—Saranac Land & Tlmber 
Co. V. Roberts, 126 N.B. 102, 227 
N.Y. 188, reversing 176 N.Y.S. 
920, 188 App.Div. 921. 

15 C.J. p 891 notes 64, 66, p 894 
note 6. 

35. N.Y.—^Reynolils v. Cropsey, 160 
N.B. 303, 241 N.Y. 889, reversing 
212 N.Y.S. 280, 216 App.Div. 683. 

Tex.—Stephens v. State, 246 S.W. 
687, 93 Tex.Cr. 164—^Ex parte Hol- 
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land, 238 S.W. 664, 91 Tex.Cr. 
339. 

36. Tex.—^Ruby v. Martin, Civ-A.pp., 
44 S.W.2d 824, error refused. 

37. N.C.—Sparkman v. Daughtry, 35 
N.C. 168. 

Tex.—^Mayhew v. State, 166 S.W. 191, 
69 Tex.Cr. 187. 

3a Mo.—State v. Pulton, App., 184 
S.W. 938. 

39. 111.—Darby v. McConnel, 13 111. 
362. 

16 C.J. p 893 note 98. 

40. Tex.—Ruby v. Martin, Civ.App., 
44 S.W.2d 824. 

41. Tex.—^Perry v. Walston, Civ. 
App., 96 S.W.2d 834. 

42. Ky.—^Belcher v. Adkins, 132 S. 
W.2d 62, 279 Ky. 680. 

43. Ark.—Norrid v. State, 68 S.W. 
2d 526, 188 Ark. 32. 

N.Y.—^People ex rei. Folk v. McNulty, 
9 N.Y.S.2d 380, 256 App.Div. 82, 
reversing 8 N.Y.S.2d 306, afflrmed 
18 N.B.2d 854, 279 N.Y. 663. 

44b Tex.—^Newton v. State, 247 S. 
W. 281, 93 Tex.Cr. 314. 

An order reciting that important 
buslness Is pending, and that it is to 
the Interest of the county that a 
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is held, the special term was ordered “for the trial 
of causes upon the civil docket.”^® The power of 
the court to summon and impanel a grand jury for 
a special term is considered in the CJ.S. title Grand 
Juries § 4, also 15 CJ. p 894 note 1, and 28 CJ. p 
765 notes 33-^35. There is authority for the view 
that at a special term called for the disposal of un- 
finished business of a regular term only such causes 
are triable as could have been tried at the preceding 
regular term;^® but, in accordance with this view, 
a case is triable where it was triable at the preced¬ 
ing regular term^*^ and a decree pro confesso may 
be taken where it could have been taken at a pre¬ 
ceding regular term.^® Under a statute providing 
that at a special term of court any cause ready for 
hearing may, with the consent of the parties, be 
heard, the court cannot at such a term, without 
such consent, hear a demurrer to a bili and dissolve 
an injunctioni® In somc jurisdictions an act au- 
thorized to be done by a judge at chambers may be 
performed by the court at special termi® 

§ 161. Sessions of Court 

To function Judiclaily, a court must be lawfully tn 
eeasion. 

Courts can exercise judicial functions only when 
lawfully in session.51 A statute providing that dis- 
trict courts shall be at all times in session and open 
at any place in the district where the judge may be, 


for the purpose of hearing and determining mo- 
tions, rendering final decrees in equity, etc., is val¬ 
idi® 

§ 152 . -Time for 

The pertinent and divergent laws of the different 
States have glven rise to a varlety of Holdings, but not 
many rules of universal applicatlon, respecting the time 
for sessions of courts. 

While the sittings or sessions of a court shall be 
held at the times prescribed or authorized by law,53 
the goveming law may vary in different States, or in 
the same state at different times, and sometimes is 
quite broad as to the authority conferred therebyi^ 
Sometimes the hours of convening court and the 
length of the sessions are regarded as matters nec- 
essarily in the discretion of the trial judgei® How- 
ever, it is improper for the trial judge to limit ses¬ 
sions to such short periods, such as ten minutes 
each, as to prevent the prompt dispatch of judicial 
business and prolong a particular trial for a period 
of more than two months and compel counsel, liti- 
gants, and witnesses* to attend court on a great 
many different daysi® 

Holding of night sessions of court is a matter 
resting in the discretion of the trial judge, and a 
court of review will not interfere unless it clea-rly 
appears that there has been an abuse of the judge^s 
power and that injustice has been done.®^ Suffi- 


special term be held for the trial 
of the same, and orderingr the draw- 
Ingr of a grand jury. contemplates the 
trial at such special term of any 
Indictment which may be returned.— 
Perry v. State, 80 S.BI 903, 102 Qa. 
365. 

45. Tenn.—^Brown v, Newby, 6 Terg. 
395. 

46. Mlss.—^Hatto v. Brooks, 33 Hiss. 
575. 

16 C.J. p 894 note 6. 

47. Miss.—^Williams Bros. v. Bank 
of Blue Mountain, 95 So. 843, 132 
Miss. 178. 

48. Miss.—-Williams Bros. v. Bank 
of Blue .Mountain, supra. 

49. Va.—^Powler v. Mosher, 7 S.B- 
542, 85 Va.U21. 

50. Mlnn.—^Whallon v. Bancroft, 4 
Minn. 109. 

51. Mo.—State ex rei. Chick v. 
Davls, 201 S.W. 629, 273 Mo. 660. 

52. N.M.—U. S. V. Qwyn. 42 P. 167, 
4 Isr.M. 635. 

53. Ark.—Red Bud Realty Co. v. 
South, 224 S.W. 964, 146 Ark. 604— 
State V. Canal Const Co., 203 S,W. 
704, 134 Ark. 447. 

CJaL—^Hamblin v. Superior Court of 
Los Angeles County, 238 P. 337, 
339, 196 CaL 364, 43 A.LuR. 1509, 
citlng CoxpiiB Juris. 


Mass.—Commonwealth v. Handren, 
158 N.B. 394, 261 Mass. 294. 

15 C.J. p 894 note 9. 

Holding sessions at pleasnxe of 
judges is not within their power.— 
Magnolia Petroleum Co. v. Saunders, 
94 S.W.2d 703, 192 Ark. 788. 

54. Authoxlsed rules 
Under a statute providing that 
courts shall be held at certain hours 
in every Judicial day, or so often as 
the board of Justices of the court 
may dlrect, rules enacted by such 
board as to the freguency and hours 
of sessions of court have the force of 
law.—Matter of Bolte, 90 N.T.S. 499, 
97 App.Dlv. 651—16 C.J. p 894 note 
10 . 

Ohange of law duzlng session 

Where a session is held at a time 
and place designated by law, the fact 
that during the session an act is 
passed whlch flxes a different time 
for holding the court does not alfect 
the Jurisdlction of the court to con¬ 
tinue its session, there belng no pro- 
vlsion in that regard. 

OkL—Collina v. State, 114 P. 1127, 6 
OkLCr. 264. 

S.C.—Shelton v. Maybin, 4 S.C. 641. 
Dlreotoxy statute 

The statutory reaulrement con- 
ceming time of sittlng of the court 
of common pleas to determlne elec- 
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tion controversies must be construed 
as directory and not mandatory.—In 
re General Blection in City and 
County of Philadelphia, on Novem¬ 
ber 8, 1938, 2 A.2d 301, 332 Pa. 
457. 

XA ^ouisiana 

(1) Under the laws of Liouisiana 

the flxing of dates for the holding of 
sessions in each parish, in a district 
composed of more than one parish, 
does not alfect the authority or duty 
of the judge to sit at any time in 
any of the parishes of his district 
when the public interests may re¬ 
quire it.—State V. Kane, 136 So. 80, 
178 La. 86—16 C.J. p 876 note 77, 
p 894 note 11. ' 

(2) Notwlthstandlng other provi¬ 
sione as to sessions, elfect may. be 
glven, in a proper case, to a constl- 
tulional provision expressly author- 
izing the judge to try misdemeanors 
at any time.—State v. Hincey, 66 So. 
620, 129 La. 636. 

55. Okl.—Muskogee Sand & Grave! 
Co. V. Hulbert, 9 P.2d 419, 166 Okl. 
112 . 

56. N.T.—Fishman v. Wagenhelm, 
299 N.T.S. 909, 262 App.Dlv. 486. 

67. 111.—^Boon V. Moline Plow Co., 
81 111. 293. 

OkL—^Muskogee Sand & Gravel Co. 
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cient notice of a night session is given by an an- 
nouncement thereof in open court.^^ 

Shortening or prolonging sessions. Where the 
duration of sessions is fixed by constitution or stat¬ 
ute, the court has no power to shorten them,59 al- 
though it may prolong or extend them.®® 

Continuous sessions. The expression “continuous 
sessions during ten months of the year,” as used in 
a constitutional requirement, means that courts shall 
be opened for the trial of cases, and that the judges 
shall fix cases for trial and try them during that 
period, provided there are cases to try.®^ Some- 
times sessions of courts are regarded as continuous, 
although terms and vacations are specified by niles 
of court.®2 Under an organic act relating to ter- 
ritorial courts and providing that “the first six days 
of every term of said court, or so much thereof as 
may be necessary, shall be appropriated to the trial 
of causes arising under said constitution and law,” 
such a court is convened for federal and territorial 
business, and is in session for both purposes from 
the beginning of its term until it finally adjoums 
for the term.®® A court will be presumed or re¬ 
garded as having been in continuous session be- 
tween specified dates in a term where the term had 
not lapsed by expiration of law and there is no 
showing of any order of adjoumment sine die, or 


to a day certain, or otherwise.®** 

Simultaneous sessions. Where a court has more 
than one judge, simultaneous sessions may some- 
times, under constitutional or statutory authority, be 
held by the different judges.®® Under such author¬ 
ity there may be at the same time as rnany sessions 
in a single county as there are judges therein, in- 
cluding not only resident judges but also judges as- 
signed to the county and those acting pro tempore.®® 
Even in the absence of statutory authority, it has 
been considered that the holding of simultaneous 
sessions, while an irregularity, does not render the 
proceedings at one of such sessions void as to a 
party who actually participated in a trial thereat®*^ 
Indeed, there would be little or no advantage in 
having two or more judges if simultaneous sessions 
could not be held.®® 

Special or extra sessions. Under the laws of 
some States there may be special sessions;®® but 
the statute of another state regarding extra sessions 
was impliedly repealed by a constitutional amend- 
ment.70 When notice that the court will convene 
in special session is deemed necessary to serve the 
purposes of justice and to avoid entrapping the un- 
wary, the court may cause such notice to be giv¬ 
en; but it need not give notice to a plaintiff.*^! 

Probate courts. It has been held that a judge of 


V. Hulbert, 9 P.2d 419, 158 Okl. i 

112 . ^ I 

Pa.—Commonwealth v. Propbet, 160 
A. 697, 307 Pa. 122. 

Wash.—^McQuary v. Penketh, 76 P.2d 
1024, 194 Wash. 67. 

Two AJtt. of judicial day of su¬ 
perior court is not impossible, or 
unlawful, or unreasonable hour for 
hearinsr on petitlon for adoption, as 
ilxed in order for publicatlon of no¬ 
tice to child’s father.—^In re Soder- 
berg, 226 P. 210, 26 Ariz. 404. 

Sa 111. —Boon V. Moline Plow Co.,* 
81 111. 293. 

59. La.—Colonial Homes Kealty & 
Inv. Co. V. Sample, 66 So, 788, 186 
La. 195. 

15 C.J. p 896 note 44. 
ea Lia.—State v. Page, 136 So. 609, 
178 La. 279—Colonial Homes Real- 
ty & Inv. Co. V. Sample, 66 So. 788, 
136 La. 196. 

61. La.—Colonial Homes Realty & 
Inv. Co. V. Sample, supra. 

62. Porto Rico.—Calzada v. Cruz, 18 
Porto Rico 477. 

ea Okl.—^Peters v. U. S., 87 P. 1081, 
2 Qkl. 188, 148. 

64, Ark.—Fuit* v. State, 121 S.W. 
2d 111, 196 Ark. 1161. 

65. Wash.—Hlndman v. Boyd, 64 
P. 609, 42 Wash. 17. 


ea Cal.—^Atheam v. Nicol, 200 P. 

942, 187 Cal. 86. 

16 C.J. p 894 note 18. 

67. Kan.—^Mohon v. Harkreader, 18 

Kan. 383. 

6a La.—State v. Page, 136 So. 609, 

173 La. 279. 

69. m Alabama 

(1) Under statutes requiring the 
courts to be open for the transaction 
of business during two specifled pe- 
rlods covering practically the entire 
year and also requiring causes on 
th^ dockets for trial to be called per- 
emptorily at the time flxed by ‘law 
and at such other times as may be 
flxed by order, the time for transac¬ 
tion of business of court withln the 
statutory limits is left with the Cir¬ 
cuit judges, and order of Circuit 
judge, calling term of Circuit court 
to be opened for disposition of pend- 
ing cases, is authorized.—Jennett v. 
State, 168 So. 224, 27 Ala.App. 174. 

(2) Only limitation on power of 
judge of Circuit court to appoint time 
for holding of court other than times 
flxed by law, if any, is that it must 
be held withln time designated by 
statute.—Carson v. Sleigh, 78 So. 
229, 201 Ala. 373. 

(8) The court may call a specied 
jury session; and even if a provi- 
I sion in the order should be read as 
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llmitlng the cases triable to those 
at issue on the date of the order, the 
limitation is not binding on, and 
may be disregarded by, the court— 
Caldwell v. State, 84 'So. 272, 208 
Ala. 412. 

(4) While an entry should be made 
on the minutes of the court when- 
ever a special session for the trial of 
any cause or causes Is ordered, the 
jurisdiction of the court does not de- 
pend on such an order being en- 
tered on the minutes, as, under the 
statute, the court is in session prac¬ 
tically the entire year.—Doty v. 
Pope, 101 So. 888, 213 Ala. 4. 

(6) It was immaterial that the 
judge ordering a special session dur¬ 
ing the regular term was the junior 
judge of the cfrcuit where he was 
the presiding judge at the time the 
order was made.—^Medders v. State, 
99 So. 776, 19 Ala.App. 628. 

In Louislana, rules of court do not 
aflect dlscretion of judge to convene 
his court in special session when the 
publio business can, in his oplnion, 
be best served thereby.—State v. 
Holmes, 161 So. 182, 182 La. 142. 

70, Cal.—^People v. Ferguson, 12 P. 
2d 168, 124 Cal.App. 221, rehear- 
ing denied 12 P.2d 960, 124 CaL 
App. 221. 

71. Ark.—^Berry v. Slms, 112 S.W. 
2d 25, 196 Ark. 826. 
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probate has no powcr to hold a court for the hear- 
ing of a particular case at any time or place other 
than those fixed by law, and any decree passed at a 
session so held is void;'^^ but there is also authority 
for the view that a constitutional provision that 
probate courts shall be held at times and places 
fixed by law does not deprive them of jurisdiction 
over proceedings at other times.73 

§ 163. — Adjoumment 

A recess or adjoumment may be taken from one day 
to another In the same term on compUance with such 
atatutory requfrements, If any, as are applicable. After 
adjoumment, the court may reconvene and transact 
buslness elther on the day on which the adjoumment 
]s made or on the day to which It Is taken, but there Is 
a conflict of authority as to whether It may do so on any 
other day. 

The sessions or sittings of a court during the 
term are as a general rule within the control of the 
court, and it may adjoum its session from day to 
day or for a longer pcriod,^^ provided the adjourn- 
ment is to a day which is not bcyond the time to 
which the term can legally continue.^® Further- 
more a court may be recessed from one day to an¬ 
other of the same term.76 Indeed, an adjoumment 
from one day to another is a mere recess in the 
sessions of the court,77 While a court may on the 
opening day of a term, adjoum to a fixed day later 
in the term,^* it cannot take a recess until after it 
is organized for the term.^^ Recess or temporary 
adjoumment of pending trial see the C.J.S. title 
Trial § 45, also ^ CJ. p 84 note 83-p 85 note 97, 

Reiention or discharge of jury. A jury may be re- 
tained without the court remaining in session con- I 
tinually from day to day,80 and the retaining of the I 


impaneled jury after adjoumment does not amount 
to an attempt to keep the court in session and to 
continue its proceedings during the period of ad- 
journment.8i The final discharge of the jury for 
the term terminates the sittings of the term, it is 
held, although no formal adjoumment is had until 
the next ensuing term begins, and special sittings 
are held after the discharge of the jury.*2 Even 
under the most liberal construction, it is said, the 
session or sitting of the court is over, as to a par¬ 
ticular case, when, after the final discharge of the 
jurors, the judge signs an order overruling a mo- 
tion for a new trial and delivers the papers in the 
case to counsel, to be returaed to the clerk.*^ 

Order, entry, and notice. Under some statutes an 
order of adjoumment is necessary to the validity of 
an adjouraed session.*^ The date of an adjoumed 
session may be fixed by oral order in open court,*® 
and, while it is the duty of the clerk to make a note 
of such an order, his failure to do so is not fatal to 
the validity of the adjoumed session,*® and the or¬ 
der may be entered on the minutes nunc pro tunc at 
any time.*'^ However, where an adjoumment has 
not been to a day certain, the error cannot be cured 
by a subsequent antedated order fixing the day of 
the adjoumed session, and a nunc pro tunc entry 
thereof.** 

While the court may not act to entrap the unwary 
at adjoumed sessions and may cause notice to be 
given where it is deemed necessary to serve the pur- 
poses of justice, no one need apprise a plaintiff of 
the fact that the court will convene at an adjoumed 
session; having invoked the jurisdiction of the 
court, he must take notice of its adjoumments.** 


TSU Me.—Whito v. Rlggs, 27 Me. 
114. 

73. N.H.—Kimball v. FIsk, 39 N.BL 
110. 75 Am.D. 213. 

74. Ky.—^Howaxd v. Farmer. 104 S. 
W.2d 957. 268 Ky. 803. 

W.Va.—Rockhold v. Cabot, 95 S.E. 

804, 81 W.Va. 697. 

15 C.J. p 894 note 20. 

75. W.Va.—^Rockhold v. Cabot. su¬ 
pra—^Mann v. Mercer County Ct., 
52 S.E. 776, 58 W.Va. 651. 

Inapplloable statatory Umltatloii of 
time 

An adjoumment for a longer pe¬ 
riod thau that specifled In a statute 
providlngr that If the judgre of the 
court is absent for more Ihan a 
designated time his court shall be 
adjoumed until the next re^lar term 
Is not prohibited by such statute, 
which is applicable only to those 
cases where the Judge Is absent 
without regular adjoumment.—^Red- 
wine v. State, 15 Ind. 293—Seymour 
V. State, 15 Ind. 288. 


I 76. Ky.—^Howard v. Farmer, 104 S. 

W.2d 957, 268 Ky. 303. 

I Mlss.—^Perry v. State, 122 So. 744, 
154 Mlss. 459. 

77. Cal.—^McGarvey v. Southern Faa 
Mining Co,, 43 P.2d 864, 5 Cal. 
App.2d 604. 

Mlss.—Perry v. State, 122 So. 744, 
154 Mlss. 459. 

78. Ark.—State v. Canal Const. Co., 
208 S.W. 704, 134 Ark. 447. 

79. A^a.—^Forbus v. State, 48 So. 692, 
158 Ala. 41. 

sa Ark.—McVay v. State, 160 S.W. 
125, 104 Ark. 629. 

81. Ark.—^McVay v. State, supra. 

82. Md.—^liivers v. Ardinger, 44 A. 
1042, 90 Md. 36. 

83. Md.—^Hays v. Philadelphia, etc., 
R. Co., 58 A. 439, 99 Md. 418. 

84. Ark.—Magnolia Petroleum Co. v. 
Saunders, 94 S,W.2d 708, 192 Ark. 
783. 


85. Ga.—^Buchanao v. State, 45 S.F. 
607, 118 Ga. 751—Cribb v. State. 46 
S.K 396. 118 Ga. 316. 

sa Ga.—Buchanan v. State, 45 S.B. 
’ 607, 118 Ga. 761—Cribb v. State, 46 

S.E. 396, 118 Ga. 816. 

Absence of statutoxy reanlremeiit 
Where the statute under which a 
court of general jurisdiction proceeds 
in a certain matter in vacation does 
not require that in case of adjoum¬ 
ment there shall be a written order 
entered on the record showing the 
adjoumment, the jurisdiction of the 
court does not depend on the formal 
entry of such an order.—Lake Coun¬ 
ty Schools V. Griflath, 105 N.E. 760, 
263 111. 550, Ann.Cas.l9l4D 1136. 

87. La.—State v. Thompson, 46 So. 
1013, 121 La. 1061. 

88. Mo.—Stovall V. Emerson, 20 
Mo.App. 322. 

89- Ark.—^Berry v. Sims, 112 S.W.2d 
25, 195 Ark. 326. 
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A statute requiring the posting of notice on the door 
of the courthouse where court is adjoumed by the 
sheriff in the absence of the judge is not applicable 
where the judge opens court and then orders an ad- 
joumment, and no notice of such adjoumment need 
be posted.80 

Effect; subsequent transacHon of business. An 
adjoumment which is a mere recess in the sessions 
of the court, such as an adjoumment to the next 
day, carries all calendar matters with it.^i Also it 
is undisputed that a court may reconvene for the 
transaction of business on the same day on which 
it has adjouraed.®2 However, there is a divergence 
of authority as to whether, after an adjoumment, 
the court may reconvene, transact business, or ex- 
ercise any functions on any day other than the one 
on which the adjoumment is made and the one to 
which it is taken; it has been both affirmed^^ and 
denied^^ that the court can revoke an order ad- 
jouming court to a subsequent day of the term, and 
reconvene before the time first fixed. Also it has 
been held that, although the court has adjoumed to 
a day certain, it may convene before that day if no 
one is prejudiced thereby;^® but, according to oth- 
er authorities, after the expiration of the day on 
which an adjoumment is made the fimctions of the 
court cease until the day fixed for reconvening and 
it cannot reconvene and transact business in the 


interim,®® unless there is an applicable statute per- 
mitting it to do so on giving notice and the record 
of reconvening shows aflGirmatively a compliance 
with the provisions of the statute.®^ Furthermore, 
it has been held that where the judge is unable to 
hold a session on the day fixed by the order of ad¬ 
joumment, a session held on a subsequent date with- 
in the term is valid;®® but it has also been held that 
the adjoumed session will necessarily fail unless the 
place of the absent judge can be temporarily sup- 
plied, or the session itself adjoumed in some way,®^ 
and that, in the absence of an order adjouraing 
court from the adjoumed day to a later day, a sub¬ 
sequent session is unauthorized.^ 

§ 164. Place for Holding Terms and Sessions 

A court may be held only wlthin the terrltorlal limita 
of ita Jurlsdictlon and at a place deaignated by, or 
under authority of, law. Proceedings at an unauthorized 
place are generally held to be vold; but aometlmea they 
are regarded aa unaaaallable collaterally and aa belng 
merely voldable on direct attack by a party who haa not 
acquieaced thereln or otherwlae walved objection thereto. 

Constitutional and valid statutory provisions des- 
ignating the place for holding court or terms or ses¬ 
sions thereof will be accorded effect, they being 
mandatory and exclusive of other places and 
where the place is so fixed the court cannot law- 
fully be held at any other place.® Proceedings at an 
unauthorized place are usually held to be void,^ un- 


90. 111.—Bressler v. People, 8 N.B. 
62, 117 111. 422. 

91. Cal.—McGarvey v. Southern 
Pac. MllUnff Co., 43 P.2d 354, 6 
Cal.App.2d 604. 

92. Ark.—Ex parte Baldwin, 176 S. 
W. 680. 118 Ark. 416. 

Ind.—Bowen v. Stewart, 26 N.B. 168, 
28 N.E. 73, 128 Ind. 507. 
Adjonnuuent to next day 

The adjoumment of the court from 
one day to the next for rest and re- 
freshment does not suspend the 
functions of the court altogether.— 
Barrett v. State, 1 Wis. 176. 

93. Neb.—Green v. Morse, 77 N.W. 
925, 57 Neb. 891, 73 Am.S.It. 518. 
Wrltlnfir **vacat6d” aerosa the entry 

on the record of an order of adjoum¬ 
ment amounts to a setting: aside of 
such order.—Cole County v. Dall- 
meyer, 18 S.W. 687, 101 Mo. 67, 66. 

94. Mo.—^Methudy v. Methudy, 
App., 238 S.W. 662. 

95. Hawail.—Matter of Ct, 3 Ha- 
waii Ped. 402. 

96. Ark.—State v. Canal Const. Co., 
203 S.W. 704, 134 Ark. 447. 

97. EKatnte Inapplloahle 

A statute requiring notice of re¬ 
convening of court on other than an 
adjoumed day Is inapplicable where 
there is no showing that the court 


has adjoumed.—^Fultz v. State, 121 
S.W.2d 111, 196 Ark- 1161. 

9a Okl.—St. Louis & S. P. R. Co. 

V. James, 128 P. 279, 36 Okl. 196. 
15 C.J. p 895 note 38. 

99. Ark.—Streett v. Reynolds, 88 S. 

W. 160. 68 Ark. 1—Butler v. 

Williams. 2 S.W. 430, 48 Ark. 
227. 

1. Ark.—^Magnolia Petroleum Co. v. 
Saunders, 94 S.W.2d 703, 192 Ark. 
783. 

Lapse of remainder of term by 
failure to meet on adjoumed day 
see supra S 135. 

2. Cal.—^Ex parte Brady, 224 P. 
252, 65 Cal.App. 345. 

Tex.—Isbill v. Stovall, Civ.App., 92 
S.W.2d 1067, 

15 C.J. p 895 note 46. 

Fartlcnlar statuto held dlrectory 
The statutory requirement con- 
ceralng place of sitting of the court 
of common pleas to determine eleo 
tion controversies must be construed 
as dlrectory and not mandatory.— 
In re General Blection in City and 
County of Philadelphia on November 
8, 1938, 2 A.2d 301, 332 Pa. 457. 

3. Ala.—^Polytinsky v. Johnston, 99 
So. 839, 842, 211 Ala. 99, citing 
Corpus Joxls. 

Ark.—^Red Bud Realty Co. v. South, 
224 S.W. 964, 146 Ark. 604. 
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Cal.—^Hamblin v. Superior Court of 
Los Angeles County, 233 P. 337, 
839, 195 Cal. 364, 43 A.L.R. 1509, 
citing Corpus Jtixls—^Ex parte 
Brady, 224 P. 252, 65 CaI.App. 345. 
111.—Fatchen v. Patehen, 4 N.E.2d 
94, 364 IlL 178—^MeCune v. Reyn¬ 
olds, 123 N.B. 317, 288 111. 188. 
Mass.—Commonwealth v. Handren, 
158 N.E. 894, 261 Mass. 294. 

Tex.—^IsbUl V. Stovall, Clv.App., 92 
S.W.2d 1067, 1072, citing Coipus 
JUrls. 

15 C.J. p 896 note 47. 

Court oaxmot assusne vagrant 
oharacter and hold its sessions at 
places other than those provided by 
law.—State v. Canal Const. Co., 203 
S.W. 704, 134 Ark. 447. 

Flaoe fixed by statute or authorlsed 
court mles 

Courts can only exercise their ju- 
risdiction at place fixed by statute 
or rules of court authorlzed by stat¬ 
ute.—Rouft V. Boyd, Tex.Civ.App., 

16 S.W.2d 408. 

4. Ga.—^Bankers' Health & Life Ins. 
Co. V. James, 164 S.E. 684, 45 Ga. 
App. 346. 

Okl.—Atehison,. T. & S. F. Ry. Co. 
V. Long, 261 P. 486, 490, 122 OkL 
86, citing Corpus Juris. 

Tex.—Isbill V. Stovall, Clv.App., 92 

S.W.2d 1067. 

15 C.J. p 896 note 48. 
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less, as is permissible in sotne,® although not oth- 
er,® jurisdictions, the parties consent to the Hold¬ 
ing of a session in a place other than that appoint- 
ed. It has been held, however, that under such 
circumstances the proceedings are not void, the 
court being a de facto one,"^ or that the proceedings 
are not absolutely void so as to be vulnerable to col- 
lateral attack,® especially where the only thing done 
by the court at an unauthorized place is the hearing 
of testimony, the remainder of the proceedings be¬ 
ing taken at the proper place.^ 

When not prohibited by constitutional provision, 
the legislature may prescribe^® and change^^ the 
place for Holding courts. In the exercise of its 
plenary authority over Porto Rico, congress might, 
it is said, even provide that all judicial proceedings 
should be held in the United States instead of on the 

Island.12 

In some cases the power to designate the place 
for Holding court has been conferred upon the 
judge;^® but, to be effective, such designation must 
be formally made and filed as requir^d by statute.^^ 
Where no place for the Holding of a session is pre- 
scribed by statute or otherwise, it may be held, at 
the discretion of the judge or judges authorized to 
hold it, anywhere within his or their territorial ju- 
risdiction.1® 

State. It has been held that the court does not 
exceed its jurisdiction when it takes a view of 
premises in another state.^® 

County. Under the constitution and statutes of 
a state, a court of one county may be without ju¬ 


risdiction to try a suit and render judgment while 
sitting in another county a judge may be without 
authority, except by consent, to hear a cause, or to 
make any order substantially affecting the rights of 
the parties, outside the county in which the action 
is pending;!® and, a fortiori, an action, the venue 
of which is exclusively in one county, is not re- 
quired to be tried in another county.^® However, 
the taking of a view and the hearing of the testi¬ 
mony of some witnesses in another county has been 
considered an irregularity which cannot be urged 
as a ground for reversal by a party who, personally 
and through counsel, acquiesced and actively partic- 
ipated therein.20 While an order overruling a mo- 
tion for a new trial and granting time in which to 
prepare and file a bili of exceptions is void where it 
is made in, and by a court of, a county and circuit 
other than the one in which the judgment was made 
and ontered and th^ case is not within a statutory 
exception allowing, in a stated situation, the pres- 
entation of a motion for new trial to the judge of 
the district in which the verdict or decision was ren- 
dered, wherever he may be found,^! the argument 
of a motion for a new trial at a place outside the 
county in which the case was tried, but in the same 
judicial district, will not invalidate an order for a 
new trial duly made and entered in the county in 
which the action was tried22 

District. A special term of a federal court called 
to dispose of a motion to remand a case to a state 
court must be held in the district in which the cause 
is pending;23 but matters which may properly be 
heard in chambers may be heard outside the dis- 
trict.24 In a district court of inferior jurisdiction. 


Judgments see the C.J.S. title Judg- 
ments § 16, also 33 C.J. P 1066 
notes 78, 79, p 1067 note 80. 

5. Minn.—BeU v. Jarvls, 107 N.W. 
647, 98 Mmn. 109, 8 Ann.Cas. 938. 

15 ,C.J. p 896 note 49. 

Ga.—^Bankers’ Health & Life Ins. 
Co. V. James, 164 S.H. 684, 45 Oa. 
App. 346. 

7, Mo.—^Bouldin v. Ewart, 68 Mo. 
330, 335. 

16 C.J. p 896 note 50. 

8. 111.—^Patchen v. Patchen, 4 N.E. 
2d 94, 864 111. 178. 

3. CaL—^Hamblin v. Superior Court 
of Ijos Angreles County, 238 P. 837, 
195 Cal. 364, 43 A.L.B. 1509. 

10. Ark.—Sanders v. McCUntock, 

800 S,W. 408, 175 Ark. 633— Mlll ar 
V. Tatum, 279 S.W. 1002, 170 

Ark. 152. 

11. Miss.—^Hlnton v. Perry County, 
86 So. 565, 84 Miss. 536. 

18. U.S.—^Rivera v. Lawton. C.CA. 
Porto Rlco, 35 F.2d 828. 


1 13. Mich.—^McCall v. Calhoun Cir. 
1 Judgre, 109. N.W. 601, 146 Mich. 
319. 

15 C.J. p 896 note 61. 

14. N.Y.—People ex rei. Jlmerson v. 
Freibergr, 243 N.Y.S. 690, 137 

Misc. 314. 

16- Vt.—^Bates v. Sabin, 24 A. 1013, 
64 Vt. 611. 

15 C.J. p 896 note 52. 

18. N.H.—Carpenter v. Carpenter, 
101 A. 628, 78 N.H. 440, Lr.R.A. 
1917F 974. 

17. Tex.—Isbill v. Stovall, Civ.App., 
92 S.W.2d 1067. 

18. N.C.—JefCreys v. Jelfreys, 197 
SJB. 8, 213 N.C. 681—Brown v. 
Mitchell. 176 S.B. 268, 207 N.C. 
182. 

Void leglslatloiL 

When in conlLict with a ‘constitu¬ 
tional provision, an initiated measure 
providiner that a judgre may hear a 
cause and render judgment in a 
county other than the one in which 
the cause is pending is void.—Bil- 
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lingrsley v. Gulf, C. & S. F. Ry. Co., 
263 P. 103, 122 Okl. 181—Missouri- 
Kansas-Texas Ry. Co. v. Long, 261 
P. 495, 122 Okl. 86—St. L.ouis-Sau 
Francisco R. Co. v, Long, 261 P. 494, 
122 Okl. 94—St Louis-San Francisco 
Ry. Co. V. Deweese, 261 P. 494, 122 
Okl. 94—Killey v. St. Louis-San 
Francisco Ry. Co., 251 P. 493, 122 
Okl. 102—Atchison, T. & S. F. Ry. 
Co. V. Long, 261 P. 486, 122 Okl. 86. ' 
19. Ky.—Messamore v. Webb, 296 
S.W. 1088, 220 Ky. 756. 
ao. Cal.—Union Oil Co. of Califor- 
nia V. Reconstnictlon Oil Co., 66 P. 
2d 1216, 20 Cal.App.2d 170. 

21- Ark.—Sinclair Reflning Co. v. 
Burkholder. 97 S.W.2d 925, 198 
Ark. 62. 

22. Kan.—^Mathias v. Coo2;, 45 P. 
56, 67 Kan. 16. 

23- U.S.—^Henry v. West, U.C. 

Miss., 49 F.2d 813. 

24- U.S.—^^tna Life Ins. Co. of 
Hartford, Conn., v. Wilson. C.CJL 
S.a, 84 F.2d 330. 
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a mere trial, without a transfer of the record of 
the cause and without the rendition of judgment, at 
a place in the county other than where the action is 
brought before a judge having jurisdiction coex- 
tensive with the county, may not be legally objec- 
tionable.25 

Adjournment or transfer to another place. A 
court may be without power or authority to adjourn 
from an authorized place to another place,26 such 
as another county.27 However by proceeding with 
the trial without objection after adjournment to an¬ 
other place, a party waives an objection that the 
trial is concluded at a place where no term of court 
has been appointed to be helcL^S Also, the transfer 
of a cause from one place or session to another may 
be authorized by statute.29 Where a statute provid- 
ed for the adjournment of the term of a court to 
another place in the county on publishing notice 
thereof for three weeks in a newspaper, and an 
amendatory statute provided that the court might 
adjourn to another place in the county for one or 
more days whenever the public good would be pro- 
moted thereby, it was held that notice by publica- 
tion was unnecessary as to parties having actual and 
seasonable notice of the adjoumment^O The fail- 
ure of the record to state the place to which a case 
is adjoumed does not necessarily cause loss of ju- 
risdiction.3i 


§ 165. - Seat of Government or County 

Seat 

The hlghest court ordinarlly Is held at the seat of 
Qovernment. Other courts may and shouid be held at the 
county Seat uniess the holdfng thereof eisewhere Is au¬ 
thorized by legislatlon not contravenlng constitutional 
provisione. 

Ordinarily the supreme or other highest court in 
a state is held at the seat of govemment,^^ ^nd such 
courts as county, district, and Circuit courts are gen- 
erally and properly held at the county seat.33 A 
constitutional or statutory provision that a court 
shall be held at the county seat is mandatory and 
the court cannot be held eisewhere;*^ but it is with- 
in the power of the legislative department to author- 
ize the holding of court at a place other than the 
county seat,35 imless, of course, this would violate 
some constitutional provision.36 

§ 166. - Courthouses and Courtrooms 

a. Definition 

b. Use' designation, suitability, and con- 

trol 

a. Definition 

A courthouse Is a bulldlng In which courts are held. 

The term “courthouse” is. used to designate the 
building where courts are held, and where the peo- 
ple attending such courts are supposed to congre- 

gate.37 


as. N.J.—^Bpps V. Bowen, 191 A. 

110, 118 N.J.Law 60. 

26w TJ.S.—U. S. V. Comell, aC.R.1., 
25 F.Cas.No.14,868, 2 Mason 91. 
16 C.J. p 89S note 47 [a]. 
Adjournment to horne of wltness see 
Infra S 166. 

27. Mass.—Commonwealth v. Hand- 
ren, 158 N.E. 894, 261 Mass. 294. 
Chamhsra In another oonnty 
A Judsre no authority to ad- 

Joum the trial to his chambers* in 
another county; and, where the trial 
is partially had in the latter county, 
the error is not cured by adjourn- 
ing the proceedingrs back to the 
county in which the trial was started 
for further trial and decision.— 
Gould V. Bennett, 49 How.Pr., N.T., 
57. 

2& N.T.—^McLear v. Balmat, 228 N. 
Y.S. 76, 129 Misc. 806, reversed 
on other grrounds 230 N.T.S. 269, 
224 App.Div. 306, modified on 
other grounds 231 N.Y.S. 681, 224 
App.Div. 866. 

afl, Va.—Lillienfeld v. Common¬ 
wealth, 23 S.B. 882, 92 Va. 818. 

30. N.H.—State v. Moore, 40 A. 702, 
■ 69 N.H. 102. 

Corpus Juris was cited by the 
court in its discussion of an analo- 


gous question.—State v. McClurgr, 800 
P. 898, 902, 50 Idaho 762. 

31. Wis.—State v. Wrigrht, 60 N.W. 
894, 80 Wis. 648. 

32. Ala.—^Merchants Nat. Bank v. 
McNaron, 65 So. 242, 172 Ala. 469« 

15 C.J. p 897 note 58. 

33. N.J.—^Palmer v. Webster, 186 
A. 49, 14 N.J.Misc. 502. 

Okl.—^Ex parte Owens, 296 P. 415, 
416, 49 OklCr. 445, citinsr Corpus 
Juris. 

16 aj. p 897 note 69. 

34. Ga.—^Bankers’ Health & Life 
Ins. Co. V. James, 164 S.E. 684, 45 
Ga.App. 346. 

Tex.—^Isbill v. Stovall, Civ.App., 92 
S.W.2d 1067. 

16 C.J, p 897 note 60. 

35. Ala.—^Polytinsky v. Johnston, 99 
So. 839, 211 Ala. 99. 

Ark.—^Bonner v. Jackson, 251 S.W. 

1. 158 Ark. 526. 

15 C.J. p 897 note 61. 

Bevocation of order for ohauje 
As a corollaxy of the power con- 
ferred by a statute, which permits 
the judges, in their discretion, to di- 
rect that the court be held or con- 
tinued at another place in the coun¬ 
ty but does not purport to authorize 
the parties to demand that the place 
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of trial be changed, there must exist 
power to revoke an order for a 
cliange.—^Barber v. Palo Verda Mut. 
Water Co., 246 P. 1044, 198 Cal. 649. 

Statute requlxliifr oourt to divide 
its time between the county seat and 
a City of the third class is applicable 
only where the city of the third 
class is entirely within the borders 
of the county.—^Reed v. Bose, 222 
S.W. 112, 188 Ky. 411. 

38. Fla.—^Mack v. Carter, 188 So. 
478, 133 Fla. 313. 

Okl.—BiUingsley v. Gulf, C. & S. F. 
By. Co., 263 P. 103, 122 OkL 181— 
Mlssourl-Kansas-Texas By. Co. v. 
Long. 251 P. 496, 122 OkL 86— 
St Louis-San Francisco By. Co. v. 
Long, 261 P. 494, 122 OkL 94— 
St Louis-San Francisco By. Co. v. 
Deweese, 251 P. 494, 122 Okl. 94 
—^ECilley v. St. Louis-San Francisco 
By. Co., 261 P. 493, 122 Okl. 102— 
Atchlson, T. & S. F. By. Co. v. 
Long, 251 P. 486, 490, 122 Okl. 
86, citing Corpus Juris. 

Tex.—Tumer v. Tucker, 268 S.W. 
149, 113 Tex. 434, reversing Tucker 
V. Tucker, Civ.App., 255 S.W. 641- 
15 C.J. p 898 note 62. 

37. Mo.—^Hambright v. Brockman,. 
59 Mo. 52, 57. 
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b. Use, BesUmation, SnitaMlity, and Control 

While a court may be and ordinarily Is held In a 
room in the courthouse, !t may be held eisewhere. While 
other bodies or officers are charged with the duty of 
providing sultable buildings or rooms for the holding of 
courts, the court or Judge may pass on the sultabitity 
of the quarters furnished and exercise control over the 
courthouse to the extent necessary to secure sultable 
rooms for, and to prevent Interference wIth, the dls- 
charge of publlc business. 

Tenns and sessions of courts are ordinarily held 
at the courthouse,38 and it is proper that they be 
held there^s in a suitable room therein;^® and it is 
improper to take up a case and render judgment in 
a room adjoining the court room without notice to 
a part3^s attomey who is in the courtroom waiting 
for the case to be called.^^ However, it is not in all 
cases essential to the validity of a court’s proceed- 
ings that the court be held in the house or room 
where its sessions are usually held may prop- 
erly be held eisewhere where there is a reason for 
the change,^3 where the courthouse is undergoing 
repairs or is otherwise unfit for occupancy,^^ qj. ^ 
has been destroyed by fire or otherwise,45 especiah 
ly where there is statutory authority for a change 
on account of some such reason>8 Where a ses- 
sion of court is required to be held at a county seat 
where there is no courthouse, the court may meet 
in any suitable place within the county seat.47 


I It has been held both properas and improperas to 
adjoum court from the regular courtroom to a ho- 
tel, residence, or other place on account of the ili- 
ness or physical incapacity of a party, witness, ju¬ 
ror, or judge. At any rate, it is not error to refuse 
to take the jury to the horne of a witness.^o 

From the beginning of the American occupation 
of Porto Rico, congress has, at least by necessary 
implication, approved of the use of the Santo Do- 
mingo Barracks by the Porto Rican courts.^i 

Duty to provide. As a general rule, by statutes 
which are not unconstitutional,®^ the duty is itn- 
posed on cities or counties where courts are held to 
provide suitable buildings or rooms for that pur- 
pose,®3 and the court is sometimes given power,' 
by statute, in case suitable rooms are not provided, 
to direct the sheriff to provide them.®^ Where a 
statute creates the oflfice of courthouse commission- 
ers- and imposes on them the duty of constructing 
and maintaining a courthouse, the ofiices of such 
commissioners continue even after the building is 
completed and paid for, until the legislature other¬ 
wise provides. 3 5 

A United States court which derives its right to 
the use and occupancy of rooms in a federal build¬ 
ing directly from an act of congress providing for 


Tenn.—Johnson City Bulck Co. v. 

Johnson» 64 S.W.2d 946, 166 Tenn. 

349, clting Cozpus JiixIb. 

<H3ier dellnltlons 

(1) “The building occupled and ap- 

propriated according to law for the 
holding of the courts.”—Harris v. 
State, 18 So. 387, 388, 72 Mlss. 960, 
33 85. 

(2) ‘*The building at the county 
seat in which the courts are held, 
the records kept, and the officers of 
the county malntain their offices 
and perform their functions."’—^Har- 
ris V. Blder, Tex.Civ.App., 49 S.W,2d 
973, 978. 

15 C.J. p 686 notes 14-19. 

As related to numbar of county 
oonrthouses 

‘Tf .courts are held at but one 
place in a county, the courthouse of 
that county is the building in which 
such courts are held. If courts are 
held in two places in a county, in a 
broad sense, both buildings m which 
courts are held are courthouses of 
that county.“—Johnson City Bulck 
Co. V. Johnson, 64 S.W.2d 946, 166 
Tenn. 349. 


38. Wis.—Tourvllle v. S. D. Seavej 
Co., 102 N.W. 352, 124 Wis. 56. 

16 C.J. p 898 note 63. 

39. Ala.—Kilgore v. State, 96 So, 
906, 19 Ala.App. 181, 


■ 40 - IlL—Greene v. Bjorseth- 183 N. 
3B. 464. 860 IU. 469. 


Wis.—^Bloomer v. Bloomer, 221 N.W. 
734. 197 Wis. 140. 

41. Ky.—Taylor v. Combs, 28 S.W.2d 
545, 232 Ky. 333. 

42. Cal.—People v. Pompa, 221 P. 
198. 192 Cal. 412. 

Tex.—McKenzIe v. State, 12 S.W.2d 
678, 111 Tex.Cr. 299, denylng mo- 
tion 11 S.W.2d 172. 

15 O.J. p 898 note 64. 

Transactlon of olvU buBlness in 
cxixninal court buildin^r 
111-—^Patchen v. Patchen, 4 N.B.2d 
94, 364 111. 178—^Hutan v. Lagonda 
Nat Bank, 72 IlLApp. 36. 

43. lowa.—State v. Richards, 102 N. 
W. 439, 126 lowa 497. 

15 CJ. p 898 note 65. 

44. Conn.—Costa v. Reed, 165 A. 417, 
113 Conn. 877. 

15 GJ. p 899 note 66. 

45. Ark.—Lee v. State, 19 S.W. 16. 

I 66 Ark. 4. 

16 GJ, p 899 note 67. 

46- Idaho,—State v, McClurg, 800 P. 
898, 60 Idaho 762. 

Wis.—Cody v. Cody, 74 N.W. 217. 
98 Wis. 446. 

47- Ark.—Hudspeth v. State, 18 S. 
W. 188, 66 Ark. 323. 

Pia.—^Bevllle v. State, 66 So. 854 61 
Fla. 8. 

48 . La.—State v. Goodwin, 179 So. 

691, 189 La. 443. 

16 GJ. p 898 note 66 taJ. 
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49. Ark.—^Mell v. State, 202 S.W. 33, 
183 Ark. 197, L.R.A.1918D 480. 

lowa—Funk v. Carroll County, 64 
N.W. 768, 96 lowa 168, 

50. Ky.—Warner v. Commonwealth, 
43 S.W.2d 524, 241 Ky. 118. 

La—State v. Joiner, 112 So. 603, 168 
La 609. 

51. U.S.—Rivera v. Lawton. GCA. 
Porto Rico, 35 F.2d 823. 

6A Ind,—^Blkhart County v, Al- 
brlght, 81 N.E. 678, 168 Ind. 664. 
Ohlo.—State v. Davis, 166 N.B. 298, 
1'19 Ohio St. 596. 

53. Ind.—^Blkhart County v. Al- 
hright, 81 N.B. 678. 168 Ind. 664. 

15 C.J. p 899 note 70, 

Statute appUoable to auuxilclpa] 
oourts in a particular state is one 
requiring commissioners to house 
munlcipal courts in the courthouse, 
and charge rental therefor, and not 
one requiring them to fumish suit¬ 
able rooms for the accommodatlon of 
the “several courts of record.”—State 
V. Board of Com’rs of Douglas Coun¬ 
ty. 189 N.W. 689, 109 Neb. 36. 

64. Cal.—^Falconer v. Hughes, 96 P. 
19, 8 Cal.App. 56. 

16 C.J. p 899 note 71. 

55. Ky.—Streine v. CampbeU Court¬ 
house Dist Comrs., 149 S.W. 928, 
149 Ky. 641. 
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“permanent accommodations” cannot be dispossess- 
ed by the treasury department of the United States 
from the occupancy of such rooms as have been 
permanently appropriated for its use,®® 

Decision as to designation and suitability of quar- 
ters. It is for the court to judge as to the suitabil¬ 
ity of the quarters and other equipment fumished to 
It has been held that quarters which county 
supervisors propose to furnish for a circuit court 
are neither suitable, adequate, nor convenient, where 
there is no jury room therein, and the county super¬ 
visors may be enjoined from moving the court into 
such quarters.®® Under a statute providing that 
where there is no courthouse in the county, or it 
is undergoing repairs or is unfit for use, the board 
of supervisors shall designate some other suitable 
building in which the courts of the county may be 
held, the court must be held at the courthouse or 
the place designated by the proper authorities;®® 
and it is the first duty of a judge, when called on 
to hold a term of court in a place rather than the 
regular courthouse, to decide whether such place 
has been lawfully designated;®® but his decision 
that it has been so designated is final and not open 
to collateral attack in cases thereafter before the 
court.®^ 

Control of courthouse and zncinity. A judge has 
inherent authority to control over the courthouse 
and courtrooms to the extent of preventing any in- 
terference with the discharge of the public busi- 
ness and of securing a suitable, convenient, and 
comfortable place for the transaction of such busi- 
ness.®2 Indeed, according to some authorities, if, 
and so far as, necessary to prevent noise and dis- 
turbance in the courtroom, a court or judge may 
cven barricade a Street or stop trafiSc thereon.®® 


Where a county board has charge of a courthouse 
as real estate simply, the courthouse as^such being 
in the custody of the sheriff and subject to the 
court’s direction, the county board has no power to 
dictate to the courts what court rooms they shall re- 
spectively occupy.®^ However, where the control 
of the location of courthouses is vested in the coun¬ 
ty commissioners, a circuit court of a state has no 
power to change the location of a courthouse.®® 
The commissioners of a courthouse district, under 
their power to maintain the courthouse, have power 
to erect a fireproof vault in which to keep records 
of real estate transfers required to be kept at the 
courthouse.®® 

§ 167. Vacations and Proceedings Therein 

Under the conetructfon of some statutes, as well as 
at common law, vacatlon is llmlted to the period be- 
tween terms; but, as used fn other statutes, it includes 
a recess extending over one or more JudiciaI days. The 
transaction of JudiciaI business In vacation Is not permls- 
sible uniess authorized by constitutional or valid statu- 
tory provislons; and, except where it Is provided other- 
wlse by constitution or statuta, such business cannot be 
transacted then even though the parties consent. 

At common law “vacation” means the period be- 
tween the end of one term and the beginning of an- 
other,®*^ and not intervals of time between the ac- 
tual sessions or meetings of the court during the 
term, such as those resulting from temporarjr re- 
cesses or adjoumments.®® Whether the common- 
law meaning should be given to the word “vaca¬ 
tion” as used in a particular statute depends on the 
subject matter, scope and purpose of the law and 
the sense in which the word was used by the fram- 
ers of the law.®® Some statutes are deemed to use 
the word in its common-law sense and not as signi- 
fying the intervals of time between the actual ses¬ 
sions of the court during the term ;70 but other stat- 


66. U.S.—^In re Lsnnan, D.C.N.T., 65 
F. 29. 

B7. Philipptne.—^Tarlac v. Gale, 26 
Philippine' 338. 

58, WIs.—In re Court Room & Offl- 
cers of Flfth Branch Cir. Ct, 184 
N.W. 490. 148 Wis. 109. Ann.Cas. 
1913B 98. 

69. Miss.—Jones v. State. 107 So. 

' 8. 141 Mlss. 894. 

eo, Mlss.—^Brookhaven Lumber & 

Mfg. Co. V. Adams. 97 So. 484, 132 
Mlss. 689. 

61. Miss.—Jones v. State, 152 So. 

479. 168 Mlss. 702—^Brookhaven 

Lumber & Mfg, Co. v. Adams, 97 
So. 484. 182 Miss. 689. 

62. Pa.—Sturdevant v. Luzeme 

County. 13 Pa.Dlst. 72. 

Va.—^Bedford County v. Wlngrfleld, 27 
Gratt. 829, 68 Va. 329. 

21C.J.S.-17 


Use of devators 

WTiere the county commissioners 
refuse to permit the use of an eleva¬ 
tor in a courthouse, which is the 
Principal means of reachingr the 
courtrooms, the court may, on re- 
fusal of the one in chargre of the ele¬ 
vator to run It, direct the sherlflC 
to take charge of and run the same. 
—^Vlgo County v. Stout, 35 N.B. 683, 
186 Ind. 58. 22 Ii.R.A. 398. 

63. Ala.—parte Birmingham, 83 
So. 13. 134 A1€U 609. 59 Ii.R.A. 572. 

La.—^New Orleans v. Bell, 14 La.Ann. 
214. 

64. IlL—^Dahnke v. People, 48 N.H. 
187, 168 111. 102, 39 L.R.A. 197, af- 
flrmlng 67 lll.App. 619. 

65. Ind.—^Benton County v. Thomp¬ 
son, 7 Ind. 265. 

66. Ky.—Streine v. Campbell Court¬ 
house DIst. Comrs., 149 S.W. 928, 
149 Ky. 641. 


07^. Mo.—Trower v. Mudd, App., 242 
S.W. 993. 

Or.—Peterson v. Beals, 201 P. 727, 
102 Or. 245. 

S.D.—State v. Denis. 167 N.W. 151, 
40 S.D. 219. 

16 C.J. p 899 note 88—66 C.J. p 
394 notes 13-20. 

When court flnaJly adjounu there 
Is a vacation.—^In re Murphy, 60 A. 
817, 78 Vt. 116. 

6& Ky.—^Henderson v. Kentucky 
Peerless Dlstllllng Co., 170 S.W. 
210. 161 Ky. 1. 

Mo.—^Trower v. Mudd, App.. 242 S. 
W. 993. 

Neh.—Wallace v. Clements, 248 N.W. 
68, 124 Neb. 671. 

69. Mo.—^Trower v. Mudd. App., 242 
S.W. 998. 

TOb Mo.—^Trower v. Mudd, supra. 
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utes are considered to use the word as including any 
recess dufing’ the term caused by an adjoumnient 
over one or more judicial days or days on which 
court might legally have been held, this being a 
broad and liberal sense in which the word is some- 
times employed in practice.*^^ It has also been held 
that there is a vacation where, although the court 
is kept open for the purpose o£ hearing matters ex 
parte, and no order of final adjoumment is made, 
the court ceases to meet in the court room from day 
to day and no parties can be compelled to appear;*^^ 
but there is authority for the view that where the 
practice obtains of entering no order of sine die ad- 
jourmnent at the close of the actual session of the 
court for a stated term, and the court is left open so 
that further sitting may be taken up as a part of 
that term, at any time when the business of the 
court requires it, there is no technical vacation, al¬ 
though the court is not in actual session.^^ A hear¬ 
ing on an application for the appoihtment of a re- 
ceiver is deemed to have been before the court and 
not before the judge in vacation, where the peti- 
tion was entitled at a particular term which did not 
terminate until after the conclusion of the trial.*^^ 


It has been said that “vacation” and “chambers” 
may be used interchangeably.^B 

The general rule is that all judicial business 
should be transacted by a court in term time,76 and 
that such, and only such, business may be transact¬ 
ed in vacation as is specially authorized by consti- 
tutional or valid statutory provisions.77 A court 
without jurisdiction to act in vacation cannot ac¬ 
quire it by agreement of the parties unless it is so 
provided by law;78 and under a statute allowing 
judicial business, or certain kinds thereof, to be 
transacted in vacation with the consent of the par¬ 
ties, it is necessary and sufficient that the business 
in question be within the statute and that the par¬ 
ties consent to the transaction thereof in vacation.76 
The foregoing rules are applicable to such matters 
in vacation as the trial of civil causes generally, see 
the CJ,S. title Trial § 30, also 64 CJ. p 60 notes 
35-n39, a criminal conviction,®® the trial of a prose- 
cution for a misdemeanor,®! the rendition of deci- 
sions and judgments in cases heard and submitted 
during term time,®® the making of an order releas- 
ing sureties on a bond,®® and the disposition of a pe- 


71. Ill.--Unbehalm v. Fader, 149 N. 
B. 773. 819 111. 260—Coe v. HaJlam, 
60 NJB. 1072, 173 IU. 461—Conk- 
ling V. Rldgely. 1 N.E. 261, 112 IlL 
38, 54 Am.R. 204. 

S.D.—State v. Denis, 167 K.W. 161, 
40 S.D. 219. 

66 CJ. P 896 notes 25-30. 32-34. 

72. Ind.—^Northern Indiana R. Co. 
V. Michlgan Cent R. Co., 2 Ind. 
670. 

73. U.S.—^Harrison v. German- 
Amerlcan F. Ins. Co., C.C.Iowa, 
90 F. 768. 

16 C.J. p 399 note 87. 

74. lowa.—H. McCarthy Co. v. 
Dubuque District Court, 208 N.W. 
605, 201 lowa 912. 

7S- Ga.—Chapln v. Chattoga 011 
Mlll Co.. 96 S.E. 679, 580, 22 Ga. 
App, 446. 

78. La.—^Teacle v. Hughes, 83 So. 
457, 146 La. 195. 

N.T.—Jacobs v. Stelnbrink, 278 N.Y. 

S. 498, 242 App.Dlv. 197. 

Tex.—Citizens State Bank of Froat v. 
Mlller, Civ.App., 116 S.W.2d 1183, 
1184, citlng €k>xpii8 Juris—Texas 
Electric & Ice Co. v. City of Ver- 
non, Civ.App., 254 S.W. 603, 604. 
citing Ck>rpnB Juris. 

15 dJ. p 399 note 88. 

77- La.—^Laenger v. Dendinger. 86 
So. 733, 148 La. 190. 

Miss.—State Highway Commisslon v. 

. Day. 180 So. 794, 181 Miss. 708— 
Mlssissippl State Highway Depart¬ 
ment V. Haines, 139 So. 168, 162 
Miss. 216. 


Pa.—^In re Storer^s Bstate, 28 Pa. 
Dlst 216. 

Tex.—Citizens State Bank of Frost v. 
Miller, CivJlpp., 116 S.W.2d 1183, 
1184, citing Oorpns Juris —Texas 
Electric & Ice Co. v. City of Ver- 
non, Clv.App., 254 S.W. 603, 604, 
citing Oorpns Jnrls. 

15 C.J. p 900 note 90. 

‘‘Vacation” Izaports absence ot power 
Tex-—^Accousi v. G. A. Stowers Fur- 
nlture Co., Civ.App., 83 S.W. 1104. 
66 C.J. p 395 note 23. 

78. Colo.—^Francis v. Wells, 4 Colo. 
274. 

79. Me.—Hutchlns v. Inhabltants of 
Penobscot, 118 A. 618, 120 Me, 281. 

Miss.—^Hurst v. Gulf States Creosot- 
ing Co., 141 So. 846, 163 Miss. 612 
—^Bowman v. Bmpson, 188 So. 841, 
162 Miss. 13—^Morris v. Trussell, 
109 So. 854. 144 Miss. 843—J. J. 
Newman Lumber Co. v. Pace, 102 
So. 670, 137 Miss. 604—^Yazoo & 
M. V. R. Co. V. Lawler, 94 So. 219, 
ISO Miss. 421. 

Tex.—^White v. State, Civ.App., 122 
S.W.2d 714—Isbill V. Stovall, Civ. 
App., 92 S.W.2d 1067. 

Consent of oontestinff parties is 
sufficient and Jurisdiction in vacation 
is not wanting because of lack of 
consent of defaulting defendants.— 
Woods V. Lanier, Tex.Civ.App., 66 
S.W.2d 360. 

Kack of objection 
Where no objection was flled to 
trial of case in vacation, and par¬ 
ties did try it, it must be held that 
trial was by consent of parties.— 
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Glenn v. Mllam, 263 S.W. 900, 114 
-Tex. 160. 

Xstoppel 

Defendants in injunction suit are 
estopped from insisting that court 
had no Jurisdiction to heex case on 
merits in vacation, where they flled 
affidavits and verifled pleading pray- 
Ing that matter be finally determined 
in vacation.—Cowan v. Capps, Tex. 
Civ.App., 278 S.W. 288, reversed on 
other grounds Capps v. Cowan, Com. 
App., 286 S.W. 161. 

sa Tex.—^Ex parte Bilis, 111 S.W. 
2d 269, 138 Tex.Cr. 388—^Ex parte 
Jones, 111 S.W.2d 267, .133 Tex. 
Cr. 402. 

81. La.—State v. Windham, 125 So. 
618, 169 La. 663—State v. Hln- 
cey, 56 So. 620, 129 La. 636. 

82. Ark.—^Morrow v. Scroggins, 70 
S.W.2d 661, 188 Ark. 1088. 

16 C.J. p 900 notes 92, 93. 

Heoesslty of snbmlssion 
Where the statute provides that 
with the consent of parties, actions 
may be taken under advisement by 
the Judges, decided and entered of 
record in vacation or at the next 
term, a rullng or decree made In va¬ 
cation is without Jurisdiction unless 
by consent of the parties, or other- 
wise, the case has been submitted to 
the Judge to be considered and de¬ 
termined during vacation.—^Marengo 
Sav. Bank v, Bylngton, 112 N.W. 192, 
136.lowa 151. 

83. Ark.—^Diffie v. Anderson, 208 S. 
W. 428, 187 Ark. 161, 
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tition to set aside a decree for divorce and alimony 
and grant a new trial.84 Actions may be instituted 
at any time, whethfer during the session or in va- 
cation o£ the court;*® during the summer re- 
cess, when the court is hearing only matters of 
emergency, it may hear a matter which qualifies as 
one of emergency.8® 

The power of a judge at chambers or in vacation 
is considered in the CJ.S. title Judges § 48, also in 
33 C.J. p 964 note 65-p 969 note 14. For a discus- 
sion of the rendition and entry in vacation of judg- 
ments generally see the CJ.S. title Judgments §§ 
16, 114, also 33 C.J. p 1067 note 88-p 1070 note 95, 
and 34 C.J. p 66 note 82-p 67 note 93, judgments by 
confession see the CJ.S. title Judgments §§ 154, 166, 
also 34 C.J. p 111 notes 93-95, p 125 note 74-p 126 
note 87, and judgments by default see the CJ.S. ti¬ 
tle Judgments § 207, also 34 C.J. p 183 note 46-p 184 
note 50. 

§ 168. Designation or Assigiunent of Judges 

The courte lean toward upholdlng the valldlty and 
sufflciency of an order assignfng a Judge to sit in another 
court or to hold court in another county or Circuit; but, 
nevertheless, in order that the judge may have authority 
and Jurisdiction In the court, county, or Circuit to which 
he Is assigned, the judiciai or executive offlcer making 
the assignment must have authority to make it, or, at 
least, the assigned Judge*must be a Judge, ex officio or 
otherwise, of the court to which he is assigned, or have 
general Jurisdiction and authority to sit in any county 
or Circuit. 

An order by the govemor, chief justice, or other 
designated officer or officers assigning a judge to sit 


in another court or to hold court in another coun¬ 
ty, district, or department, on account of the dis- 
qualification of the regular resident judge, the con- 
gestion of the calendar, or other adequate cause, is 
valid and sufficient to confer jurisdiction where it 
is authorized by a constitutional provision, valid 
statutory provision, or authorized rule of court^^ 
and there is a substantial compliance with procedu- 
ral requirements.*® To the end that it may be held 
valid and sufficient to confer jurisdiction, the order 
of assignment will be liberally construed and pre- 
sumptions indulged in its favor^® whenever there 
appears therein any basis by which the scope and 
extent of the authority of the assigned judge can 
be determined;^® and it will not be held ineffective 
because of mere irregularity in procedure,®! espe- 
cially noncompliance with a directory statute®^ or 
an administrative rule of court.®® However, an or¬ 
der of assignment is insufficient in itself to confer 
jurisdiction where the chief justice or other officer 
making it is without power to do so and in such 
case, or where there is no assignment whatever, a 
judge of one court who is not a judge, ex officio or 
otherwise, of another court until he is assigned 
thereto under authority conferred by rules of court, 
cannot perform judiciai acts in the latter court or 
hold a term thereof.®® Also an order may be in¬ 
sufficient because of uncertainty as to the duration 
of the assignment;®® but where a judge is regular- 
ly assigned a pertinent statute, properly construed, 
may be of aid in determining what term or terms 
may be held by him.®7 To be valid, statutes relat- 
ing to the assignment or detailing of judges to cer- 


84. Miss.—^Dulaney v. Dulaney, 178 
So. 814, 181 Mlss. 36. 

86. Va.—Davis v. McCall, 113 S.E, 
835. 133 Va. 487. 

88. 111.—Kimball v. Ryan, 283 111. 
App. 456. 

87. Ala.—^WalJser v. State, 85 So. 
787, 204 Ala. 474. 

Cal.—Edler v. Hollopetpr, 6 P.2d 245, 
214 Cal. 427—Glaldlnl v. Russell, 
26 P.2d 846, 134 Cal.App. 624—Peo- 
ple V. Ferguson, 12 P.2d 168, 124 
CaLApp. 221, hearing denled 12 P. 
2d 960, 124 CaLApp. 221—Lindsay 
Strathmore Irr. Dlst v. Superior 
Court in and for Tulare County, 9 
P.2d 679, 121 CaLApp. 606. 

88. 111.—^People V. Davis, 192 N.E. 
210, 357 111. 396. 

2>e facto JurlsdlctloiL 
The executive orders of govemor, 
assigning Judge of crinainal court of 
record of one county to preslde 
at the crimina! court of record of 
another county, which were made in 
substantial compliance with the stat¬ 
utory authority as to the terms of 
assignment, conferred at least de 


facto Jurisdiction on the assigned 
Judge, and his acts thereunder were 
valid unless duly annulled by a 
court of competent Jurisdiction.— 
State ex rei. Dato v. Himes, 184 So. 
244, 134 Fla. 676, rehearing denled 
184 So. 648. 

89. Fla.—State ex rei. Dato v. 
Himes, supra. 

9a Fla.—^McCall v. Adams, 156 So. 
624, 116 Fla. 658. 

91. Ohlo.—State v. Marsh, 168 N.E. 
478, 121 Ohio St 321, 169 N.E. 
664, 121 Ohio St, 477. 

9S. Mich.—^Alpena Nat. Bank v. 
Hoey, 274 N.W. 808, 281 Mich. 
307. 

93. IlL—^People v. Davis, 192 N.E. 
210, 357 IlL 396. 

94. IlL—People v. SuUivan, 20 N.E. 
2d 667, 371 IlL 264. 

liaok of power under droumstances 
(1) The senior circult Judge was 
without power to designate a Judge 
to sit in the place of a district Judge 
who did not present the senior Circuit 
Judge with a certidcate of disqualifi- j 
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I cation, but flled a certified copy of an 
order entered by him denying the pe- 
tltlon asking that he recuse himself 
from hearing certain causes.—^In re 
Wlngert, D.C.Md., 22 F.Supp. 483, 
(2) After presiding Judge had 
designated qualifled Judge of his dis¬ 
trict to hold term of court within 
county of such district, govemor 
was without authority to deslg^ 
nate outside Judge to preslde thereat 
where regular and properly desig¬ 
nated Judge was competent to act 
and there was no accumulation of 
business before court which would 
cause delay of triaL—State ex reL 
Decker v. Montague, 262 N.W. 684, 
196 Minn. 278. 

96. 111.—^People V. Sullivan, 20 N.B. 
2d 667, 371 IlL 264—People v. 
Feinberg, 181 N.E. 437, 348 IlL 549, 
overruling Greene v. People, 56 N, 
E. 341, 182 IlL 278. 

96. Fla.—^McCall v. Adams, 156 So. 
624, 116 Fla. 658. 

97. N.C.—West v, F. W. Woolworth 
Co., 198 S.E. 659, 214 N.C. 214. 
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tain courts, or to th* judgres or judicial officers who 
may preside over such courts and sit for the tnal o 
causes therein, must, of course, not contravene con- 
stitutional provisions.®* 

Where a judge has general authority and juris- 
diction to hold court in any county or Circuit in the 
state, at least on assignment, and he accepts an as- 
s^nment. he has fuU authority to act, regardless 
of whether or not he could have been compelled to 
accept 

While statutes providing for the assigmnent of 
causes in a circuit by the local presiding judge ought 
to he foUowed,! they are merely directory and have 


no relation to jurisdiction.^ 

§ 169. Attendance of Sheriff or Other OfiBccr 

A «herltf «hould be In attendance at the seteions of 
court held Iti hli county; but he may do so by deputy. 

While it is one of the usual duties of the sheriff to 
attend in person or by deputy at the sessions of 
court held in his county,3 his presence is not nec- 
essary to the organization or continuance of the 
court,^ and attendance by a duly qualified deputy is 
sufficient.5 He has no power to originate motions 
or present questions, in the names of the parties to 
a suit, for the action of the court® 


V. ETJLES OP PEACTIOE AND PEOOEDTJEE 


§ 170. Power to Make Rules 

a. Power of legislaturc 

b. Power of courts 

a. Power of Legislatnre 

The leglelature, subjeci to the constitutfon, may es- 
tabllsh rules of procedure for the courts, and where 


It enacts a positive rule, the court has no discretion. 
Where the legislature falis to prescrlbe methods of pro- 
eedure, the parties are relegated to the former practioe 
of the court. 

It is within the power of the legislature, subject 
to such provisions as may be incorporated in the 
constitution, to establish the procedure by which 
courts shall exercise their jurisdiction,^ and where 


sa Cal.—^Edler v. Hollopeter, 6 P. 

2d 246. 214 Cal. 427. 

Pa.—^Petlticn of Parie, 196 A. 495, 329 

Pa. 60. 

■me lefflslature canaot authorize 
the justices of the peace of a coun¬ 
ty to sit with the county judge in 
xnatters other than those author- 
Ized hy the constitution.—Worthen 
V. Badgett, 82 Ark. 496. 

Pezmlssihle leglslatioii 

(1) The legislature is competent to 
provide that each of the several 
judges in a district shall sit sepa- 
rately to try causes and exercise ali 
the powers which he might exercise 
if sole judge thereof.—Jordan v. Peo- 
ple, 36 P. 218, 19 Colo, 417. 

(2) It may provide that partlcular 
causes may be trled before one or 
more judges of any court—Ashley v. 
Walt, 116 N.B. 961. 228 Mass. 63. 8 
A.L.IL 1463. error dlsmissed 40 S.Ct 
63. 250 U.S. 652. 63 LuEd. 1190. 

■ (3) If there is a constltutlonal 
delegatlon of power to the legisla¬ 
ture to create inferior courts it may 
authorize any Judicial officer to pre¬ 
side over them ex officio, even though 
Judges of inferior courts are regulred 
to be elected by the people. 

Ala.—^Balkum v. State, 40 Ala. 671. 
N.J.—^Engeman v. State, 23 A. 676, 

54 N.J.Law 247. 

(4) Statute empowering govemor 
to assign Judge of circuit court to 
hold regular or speclal term of crlm- 
inal court of recdrd, clvil court of 
record. or court of crlmes, or to try 
any case or cases pendlng in the 
Jurisdiction thereof, in event of 


absence or dlsQualiflcation of regu- l 
lar Judge, is not violatlve of any 
constitutional provision.—Cormack v. 
Coleman, 161 So. 844. 120 Pia. 1. 

99. Mlch.—^People v. Phelps. 246 N. 

W. 666, 261 Mlch. 46. 

N.Y.—^People ex rei. Newton v. Spe¬ 
clal Term, Pajrt 1, Supreme Court, 
New York County, 184 N.Y.S. 193. 
198 App.Dlv. 468, 38 N.Y.Cr. 637. 

1. Mlch.—People v. Phelps, 245 N. 
W. 666, 261 Mich. 46. 

Where partlcular Judge wiu not 
or eaxuot sit in the clroult, or at 
least not within a reasonable time, as 
where he, as vislting Judge. heard 
the main case but at the time of 
contempt proceedings is occupied in 
his own Circuit, the presiding Judge 
should assign the hearing to some 
Judge who is sitting in the circuit. 
—MacLean v. Harp, 251 N.W. 358, 266 
Midi. 172, 

2. Mich.—People v. Phelps, 245 N. 
W. 565, 261 Mich. 46. 

3. IlL—^La Salle County v. Milligan, 
82 N.E. 196, i43 IU. 821. 

67 C.J. p 781 note 29. 

Frovlslon that oonstable shall at¬ 
tend slttliigs of a district court re¬ 
fers to attendance on the court when 
sitting for the performance of Its 
judicial functlons.—^Lewls v. Ho- 
boken, 42 N,J.Law 377. 

4. Ga.—^McGruffie v. State. 17 Ga. 
497. 

5« Ga.—^McGuffie v. State, supra. 

e. Fl€u—^Rhodes V. Moseley, 6 Pla. 
12 . 


7. Ala.—^Porter v. State, 174 So. 316, 
234 Ala. 226. denying certiorari 
174 So. 313, 27 Ala. App. 441— 
Porter v. State, 174 So. 311, 812, 
284 Ala. 11, citing Corpus Juris, 
answer to certifled Question con- 
formed to 174 So. 313, 27 Ala.App. 
441—Glenn v. State, 174 So. 315, 
317, 27 Ala.App. 433, citing Corpus 
Juris. 

Fla.-Keen v. State, 103 So. 399, 89 
Fla. 118. 

Kan.—Kansas Wheat Growers’ Ass’n 
V. Schulte, 216 P. 311, 816, 118 
Kan. 678, Quoting Corpus Juris. 
jSiy. —Feder^ Land Bank of Louis- 
ville, Ky. v. Crombie, 80 S.W.2d 39. 
258 Ky. 383. 

Ohio.—l^rcell v. Riverside, 18 Ohio 
Cir.Ct. 790, 10 Ohio Cir.Dec. 648. 
Wis.—Spoo V. State, 262 N.W. 696, 
219 Wis. 286. 

16 C.J. p 901 note 9. 

l^eglslatnre has supreme authoii^ 
ty with respect to court rules, ex- 
cept in so far as any leglslative 
rules may unreasonably limit or 
hamper courts in performance of 
constitutional duties, or violate pro¬ 
visions of constitution prohibiting 
exercise by one governmental depart- 
ment of another's powers.—^De Camp 
V. Central Arizona Light & Power 
Co.. 67 P.2d 311, 47 Ariz. 617. 

Oeneral rules of praotioe appUea- 
ble to Circuit courts prevall in Jef- 
ferson county.—Garaca v. Iiusco, 169 
So. 12, 282 Ala. 573. 

Opexation and effeot of statute 

I Code of criminal procedure is not 
to be deemed to have limited the 
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a positive rule of practice is established by statute, 
the Gourts have no discretion in the matter.* Wbere 
the legislature fails to act in prescribing methods 
of procedure, parties are relegated to the former 
practice of the court® 

b. Power of Oourts 

(1) In general 

(2) Regulation of practice in another 

court 

(1) In General 

Subject to the requirement of reasonableness and the 
provisione of the constitution and statutes, courts have 
inherent power to make their own rules of practice and 
procedure. 

A nile of court has been held to mean uniformity, 
regulation in practice alike to all suitors, establish¬ 
ed and fixed, as much as a statute itself, and known 
to all litigants and attomeys also an order gen- 
erally made by a court having competent jurisdic- 


tion an order made by a court between the par? 
ties to a cause before it, or touching the discharge 
of duty by those engaged in the conduct of its pro- 
ceedings, either as permanent officers of the court 
or as serving therein in some temporary capacity.^^ 
The term may include commands to lower courts or 
court officials, to do ministerial acts and, as some- 
times used, the term has been held to be intended 
for the Word “judgment”^^ In the federal judicial 
code the term has reference to a standing rule hav¬ 
ing the force of law.^® As used in this Titie, the 
term is confined to rules of practice and procedure 
established by courts to facilitate the conduct of 
their business, and which are applicable alike to all 
cases and all litigants or their counseL 

While courts are very generally authorized by 
statute to make their own rules for the regulation 
of their practice and the conduct of their business, 
a court has, even in the absence of any statutory 
provision or regulation in‘ reference thereto) inher¬ 
ent power to make such rules,^® subject to limita- 


power of the courts. In practice or 

procedure, beyond the scope of its 

provlslons.—People ex rei. Weeks v. 

Platt, 159 N.T.S. 920, 173 App.Div. 

451. 

8. Ala.—^Porter v. State, 174 So. 
816, 234 Ala 226, denying certio¬ 
rari 174 So. 313, 27 AlaApp. 441— 
Porter v. State, 174 So. 311, 812, 
234 Ala 11, citingr Corpus Juris, an- 
swer to certifled Question con- 
formed to 174 So, 313, 27 AlaApp. 
441—Glenn v. State, 174 So. 316, 
317, 27 Ala.App. 483, citing Corpus 
Juris. 

Kan.—^Kansas Wheat Growers' Ass’n 
v. Schulte, 216 P. 311, 816, 113 Kan. 
678, quoting: Corpus Juria 

Ky.—Federal Land Bank of Louls- 
vllle, Ky., V. Cromhie, 80 S.W.2d 
39, 258 Ky. 383. 

15 C.J. p 901 note 10. 

9. N.y.—Matter of Van Houten, 46 
N.Y.S. 190, 18 App.Div. 301. 47 N. 

T.S. 689, 21 App.Div. 266, aifirm- 
ing 49 N.B. 1103, 154 N.Y. 773. 

10. U.S.—Spanffler v. Atchlson, T. 
& S. F. R. Co., C.C.MO., 42 F. 306, 
306. 

64 C.J. p 1109 note 13. 

11. Neb.—^Bouvier Ij.D., quotinj 
Bamey v. State, '68 N.W. 636, 49 
Neb. 516, 622. 

la. S.C.—Goodlett V. Charles, 14 
Rich. 46. 49. 

13. Mo.—Carter v. Louisiana Pur- 
chase Exposition Co., 102 S.W. 6, 
124 Mo.App. 530, 638. 

14. Ind.—Jacobs v. Moffatt, 3 
Blackf. 395, 398. 

15. N.C.—Dills V. Champion Fiber 
Co.. 94 S.E. 694, 696, 176 N.C. 49. 

U.S.—Woodbury v. Andrew Jer- 


gena Co., ac.A.N.Y., 61 P.2d 736, 
certiorari denled Berenson v. 
Woodbury. 63 S-CL 669. 289 U.S. 
740, 77 L.Ed. 1487. 

Ala—Porter v. State, 174 So. 816, 
234 Ala. 226, denying- certiorari 
174 So. 318, 27 AlaApp. 441—Porter 

V. State, 174 So. 311, 312, 234 Ala 
11, citing: Corpus Juris, answer to 
certifled question oonformed to 174 
So. 313, 27 AlaApp. 441—Williams 
V. Wright, 169 So. 871, 233 Ala 
42—Glenn v. State, App., 174 So. 
315, 317, citin^ Corpus Jtiris. 

Aris.—^De Camp v. Central Arizona 
Light & Power Co., 67 P.2d 311, 
312, 47 Ariz. 617, clting Corpus Ju¬ 
ris—^Brown v. Haymore, 32 P.2d 
1027. 48 Ariz. 466. 

QaX. —^Ex parte Gamer, 177 P. 162, 179 
CaL 409—Scott v. Larson, 266 P. 
248, 82 Cal.App. 46—Johnson v. Su¬ 
perior Court of San Bemardino 
County, 260 P. 686, 79 CaLApp. 
650. 

Colo.—Kolkman v. People, 300 P. 576, 
89 Colo. 8. 

Del.—Wilmington Trust Co. v. Bald- 
win, Super., 196 A, 287. 

Fla—Humphrles v. Hester & Stinson 
Lumber Co., 141 So. 749, 103 Fla 
1079, denying rehearingr Humphries 
V. Hester. 139 So. 147, 103 Fla 
1079—Keen v. State, 103 So. 399, 
89 Fla 113. 

IU.—Gyure v. Sloan Valve Co., 11 
N.E.2d 963, 367 IU. 489—People 
V. Feinberg, 181 N.E. 437, 348 IlL 
649—Stepanian v. Asadourian, 1 N. 
H.2d 7^3, 283 IlLApp. 496—^Lo- 

cander v. Jollet & Eastem Traction 
Co., 226 IlLApp. 143. 

Ind.—^Epstein v. State, 128 N.E. 353, 
190 Ind. 693, denying reheaxing 127 
N.E. 441, 190 Ind. 69«. 
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Ky.—^Burton v. Mayer, 118 S.W.2d 
647, 274 Ky. 263. 

Mich.—Jones v. Eastem Michigan 
Motorbuses, 288 N.W. 710, 287 

Mich. 619—^People v. Brown, 212 
N.W. 968, 238 Mich. 298. 

Mo.—State ex rei. Garvey v. Buck- 
ner, 272 S.W. 940, 308 Mo. 390— 
State ex rei. Kansas City Light & 
Power Co. v. Trimble, 237 S.W. 
1021, 291 Mo. 632—Pelletier v. 

Heart of America Hospital Ass'n, 
2 S.W.2d 805—Taylor v. Heart of 
America Hospital Ass*n, 2 S.W.2d 
804, 222 Mo.App. 17. 

Neb.—Uerling v. State, 260 N.W. 243, 
246, 125 Neb. 374, citlng Corpus 
Juris. 

N.Y.—Farrell v. Malcom, 236 N.Y.S. 
704, 135 Misc. 101. 

Pa.—Gregory v. Davis, 177 A. 331, 
117 Pa Super. 1—In re Laverelle's 
Bstate, 101 PaSuper. 448—^Landis^s 
Estate, 3 PaDist. & Co. 575. 

Tex.—Glenn v. McCarty, 110 S.W.2d 
1148, 130 Tex. 641, denying rehear- 
ing 107 S.W.2d 363, 130 Tex. 641, 
dismissing application 103 S.W.2d 
1098. 

Utah.—Baker v. Department of Reg- 
istration, 3 P.2d 1082, 78 Utah 424 
—Standard Coal Co. v. Stewart, 

269 P. 1014, 72 Utah 272. 

Wis.—Spoo V. State, 262 N.W. 696, 
219 Wis. 285. 

Wyo.—^Harvey v. Stanollnd OU & 
Gas Co., 86 P.2d 736, denying re- 
hearlng 84 P.2d 756—Delfelder v. 
Farmers' State Bank of Riverton, 

270 P. 1081, 38 Wyo. 481, denying 
rehearing 269 P. 418, 38 Wyo. 481. 

15 CJ. p 901 note 12. 

BOhinlcipai oourt Judges have power 
to adopt rules of practice touching 
proceedings for recovery of personaj 



§170 


C0UBT8 


21 C.J.S. 


tions based on reasonableness and conformity to 
constitutional and statutory provisions-^^ A court 
cannot make and enforce rules which are arbitra- 


ry,l» or unreasonable,!® or uncertain in their op- 
eration,20 which deprive a party of his legal 
rights,2i or which are inconsistent with, or contra* 


property in additlon to those pre- 
scribed by legislature.—^Universal 
Credit Co. v. Antonsen, 22 N.B.2d 790, 
801 IlUApp. 334, transferred 19 N.B. 
2d 866, 870 111. 509. 

In abaexioe of oonxt of appealmle, 
relatingr to procedure to be followed 
In event of deatb of appellant, nile of 
BTipreme court on sucb aubject wiU 
be followed.—Smith v. Cowgill, La. 
App., 189 So. 485. 

Wliera oonstitntioxL oonfexs Juris, 
dlotlon on oonrts, it carries with it, 
as a necessary incident, the power to 
adopt such rules as will render the 
constitutional grant effective. 

Cal.—Byers v. Smith, 47 P.2d 705, 4 
Cal.2d 209. 

Ky.—^Burton v. Mayer, 118 S-W.2d 
647, 274 Ky. 263. 

General Coda supplementa any In^ 
herent power of the courts of ap- 
peals to maAe and publish uniform 
rules of practlce for ali the districts. 
—^Anderson v. Industrial Commission 
of Ohlo, 19 N.E.2d 509, 136 Ohlo St. 
77. 

Conrt having fUU constitutional Ju. 
risdlotlon is not entlrely dependent 
on statute respecting procedure.— 
Neely v. Craig, 139 So. 836, 162 Miss. 
712. 

Chaacellor may make rules for 
proper conduct of court of chancery. 
—^In re New Jersey State Bar Aas'n, 
168 A. 794, 114 N.J.Eq. 261, reversing 
Petition of New Jersey State Bar 
Ass*n, 166 A. 316, 112 N.J.Eq. 606. 

Supreme ootixt oannot interfare 
with rules ffovemlng txlal courts un* 
less rules clearly disregard vested 
rights.—Okerlund v. Hobinson, 281 P. 
200, 74 XTtah 602—Campbell v. Union 
Sav. db Inv. Co., 226 P. 190, 63 Utah 
866 . 

FoUowlng BngUsh commou law 
At common law, superior courts of 
England had power to regulate pro¬ 
cedure by rules, and that practice, as 
modlfled from tune to time, was 
followed in thls country prior to the 
adoption of constitutlons and stat- 
utes on the subject.—^People v. Cal- 
lopy, 192 KE. 634, 358 111. 11. 

Statute anthorizlng courts to 
adopt procedure applies alike to ali 
cases of statutory Jurisdiction, 
whether original or appellate.—^Bak¬ 
er V. Department of Registration, S 
P.2d 1082, 78 Utah 424. 

Tederal dedslous reoognize xight 
of state oourts to prescrlbe their 
own practice in all classes of cases 
involving federal enactments.—^Breen 
V. lowa Cent. Ry. Co., 168 N.W. 901, 
184 lowa 1200, certiorari denied lowa 
Cent. R. Co. v. Breen, 39 S.Ct. 288, 
249 U.S. 604, 68 L.Ed. 798. 


I In absence of statute 

(1) Court may deflne and limit 
general rules, but they have no in- 
dependent lawmaklng power.—Moore 

V. U. S. Pidelity & Guaranty Co., 9 
P.2d 662, 122 Cal.App. 205. 

(2) Under Code Civ.Proc. S 187, 
providing that when Jurisdiction by 
the constitutlon or statutes is con* 
ferred on a court, and the course of 
proceeding is not speciflcally pointed 
out, any sultable mode of proceed¬ 
ing may be adopted which may ap- 
pear most conformable to the splrit 
of the code, If a 1/tw as written pro¬ 
vides none. It is permisslble to adopt 
any sultable procedure which wlll 
achleve the desired resuit, provided 
there is some constitutional or statu¬ 
tory Jurisdiction to make the section 
applicable.—Trafflc Truck Sales Co. 
of Callfornla v. Justice's Court of 
Red Bluff Tp., Tehama County, 220 
P. 306, 192 Cal. 377. 

17. Ala.—Brown v. McKnIght, 114 
So. 40, 216 Ala. 660. 

Ariz.—^De Camp v. Central Arizona 
Liight & Power Co., 67 P.2d 311, 
47 Ariz. 617. 

Cal.—^People v. Walker, 244 P. 94, 76 
CaLApp. 192. 

Fla.—Petition of Jacksonvllle Bar 
Ass'n, 169 So. 674, 125 Fla. 176. 

Ga.—Brown v, Hutcheson, 146 S.B. 
27, 167 Ga. 461, reverslng 144 S.B. , 
147, 38 Ga.App. 463, conformed to 
146 S.E. 329, 39 Ga.App. 99. 

111.— People .V. Jennings, 144 N.B. 
316, 312 IU. 606—Wilson v. GUI, 
279 IlLApp. 487. 

Ind.—^Barber v. State, 149 N.E. 896, 
197 Ind. 88. 

lowa.—Workman v. District Court, 
Delaware County, 269 N.W. 27, 222 
lowa 364. 

Ky.-^Warfleld Natural Gas Co, v. Al- 
len, 33 S.W.2d 34, 236 Ky. 368. 
Mlnn.—Jovaag v. 0’Donnell, 249 N. 

W. 676, 189 Minn. 816. 

Mo.—State ex reh Brockman Mfg. 
Co. V. Miller, 241 S.W. 920—State 
ex rei. Gerst Bros. Mfg. Co. v. 
Ossing, 7 S.W.2d 428, 222 Mo.App. 
448—State ex rei. Paramount Pro¬ 
gressive Order of Moose v. Miller, 
273 S.W. 122, 216 Mo.App. 692. 

Mont.—^In re Uniflcation of Montana 
Bar Ass’n, 87 P.2d 172, 107 Mont 
559. 

Neb.—Uerling v. State, 260 N.W. 
248, 246, 126 Neb. 874, citlng Cor- 
pus Juris. 

N.Y.—Crocker-Wheeler Co. v. Gene- 
see Recreatlon Co., 167 N.T.S. 141 
101 Misc. 440. 

Ohio.—^Meyer v. Biinsky, 196 KT.B. 

702. 129 Qhio St. 871. 

Pa,-Blessing v. Philadelphia Rapld 
Transit Co., 188 A. 673, 326 Pa. 

12—Smith V. Ellwood City Ice Co., 
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166 A, 660, 811 Pa. 147—CarroU v. 
Quaker City Cabs, 162 A. 258, 308 
Pa. 345—Equipment Corporation of 
America v. Primos Vanadium Co., 
132 A. 360, 285 Pa. 432. 

Tenn.—Stepp v. Stepp, 11 Tenn.App. 
678. 

Wash.—State v. Superior Court for 
King County, 267 P. 770, 148 

Wash. 1. 

W.Va.—Hali v. 0’Brien, 124 S.E. 507, 
97 W.Va. 77—Kemble v. WUtlson, 
114 S.E. 369, 92 W.Va, 32—Star 
Piano Co. v. Burgner, 109 S.E. 491, 
89 W.Va. 476—Teter v. George, 
103 S.E. 276, 86 W.Va. 464. 

Wyo.—Harvey v. Stanolind Oil & 
Gas Co., 86 P.2d 735, denying re- 
hearing 84 P.2d 755. 

16 C.J. p 902 note 13. 

Probate courts have power to make 
reasonable rules of procedure.—State 
ex rei. Ray v. Veneman, 200 N.E. 
216, 209 Ind. 675. 

la Mo.—State ex rei. Caldwell v. 
Cockrell, 217 S.W. 624, 529, 280 Mo. 
269, citlng Coxims Juris. 

Or.—^Ptack v, Strong, 257 P. 19, 121 
Or. 688. 

15 C.J. p 902 note 13. 

19« Ala.—Jefferson County Burial 
Society v. Cotton, 133 So. 266, 222 
Ala. 678. 

Ind.—State ex rei. Ray v. Veneman, 
200 N.B. 216, 209 Ind. 675. 

Mo.—State ex rei. Caldwell v. Cock¬ 
rell, 217 S.W. 624, 629, 280 Mo. 
269, citlng Corpus Juris. 

Neb.—Uerling v. State. 260 N.W. 243, 
126 Neb. 374. 

Ohio.—Meyer v. Brinsky, 195 N.E. 

702, 129 Ohio St. 371, 

Or.—Ptack v. Strong, 267 P. 19. 121 
Or. 688. 

Pa.—Carroll v. Quaker City Cabs, 
162 A. 258, 308 Pa. 345—Weln- 
stock V. City of Philadelphia, 17 
Pa.Dlst. & Co. 411. 

W.Va,—^Hall v. 0'Brien, 124 S.E. 507, 

97 W.Va. 77—Kemble v. Wiltison. 
114 S.E. 369, 92 W.Va. 32. 

16 C.J. p 902 note 13; p 903 note 16. 

20. La.—^Dorfer v. City of Natchl- 
toches, App., 160 So. 807. 

Court rules should be plain and 
u&equlvocal, andf their requirements 
should be ciear and their meaning 
derived from wording of nile, with- 
out necessity of resort to Jurlspru- 
dence.—^Dorfer v. City of Natchi- 
toches, supra. 

ai. Cal.—Helbush v. Helbush, 290 P. 

18, 209.Cal. 758. 

Colo.—^Drennen v. Johnson, 176 P. 
479, 65 Colo. 381. 

Del.—^Wilmington Trust Co. v. Bald- 
wln. Super., 195 A. 287. 

IU.—^Diversey Liquidating Corpora- 
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vene any constitutional or statutory provision^^ or 
principies of general law.23 

Court rules are subservient to statutes, and in 
case of conflict the statute, if constitutional, pre- 


vails;2* but a statute authorizing’ the chancellor to 
make rules of procedure as to parties and pleadings 
in chancery suits will prevail over inconsistent pro- 
visions in a prior statute.25 A rule authorized by 


tlon V. Neunkirchen, 19 N.E.2d 363, 
870 111. 623, 120 A.L.R. 1396. 
Mfcli.—Sfiannon v. Cross, 222 N.W. 
168, 245 Mich. 220. 

Mo.—State ex rei. Caldwell v. Cock- 
rell, 217 S.W. 624, 629, 280 Mo. 
269, citing Corpus Jtrls—Sts-te ex 
rei. Paramount Progressive (Drder 
of Moose V. Miller, 273 S.W. 122, 
216 Mo.App. 692. 

Neb.—Uerling v. State, 260 N.W. 248, 
126 Neb. 374. 

rfex.—Galveston, H. & S. A. Ry. Co. 
V. Stewart & Tbreadglll, Com.App., 
257 S.W. 626, afflrmlng Stewart & 
Threadglll v. EI Paso & S. W. Co., 
C1V.APP., 207 S.W. 694. 

Wash.—State v. Pavelich, 279 P. 1102, 
163 Wash. 879. 

W.Va.—Hali v. 0’Brlen, 124 S.B. 607, 
97 W.Va. 77—Kemble v. Wiltison, 
114 S.E. 369, 92 W.Va. 82. 

16 CJ*. p 902 note 13. 

22. n.S.—^Alaska Packers Ass*n v. 
Plllsbury, Cal., 67 S.Ct. 682, 301 U. 
S. 174, 81 L.Bd. 988, reverslng, C.C. 

A. , Plllsbury v. Alaska Packers 
Ass*n, 86 P.2d 768 and 78 F.2d 587, 
certiorari granted to both cases 
Alaska Packers Ass*n v. Plllsbury, 
67 S.Ct. 322, 299 U.S. 638, 81 L.Ed. 
896—Standish v. Gold Creek Min¬ 
ing Co., C.C.A.Mont., 92 P.2d 662, 
certiorari denied Gold Creek Min¬ 
ing Co. V. Standish. 68 S.Ct. 476. 
302 U.S, 765, 82 L.Ed. 694—Tib- 
bens V. Clayton, D.C.Okl., 288 F. 
393, afflrmed Clayton v. Tibbens, 
C C A 298 F. 18. 

Ala.—Nlchols V. Dill, 132 So. 900, 222 
Ala. 466. 

Ark.—Clarkson v. State, 264 S.W. 
975, 165 Ark. 469. 

Cal.—^Butterfield v. Butterfleld, 84 
P.2d 145, 1 Cal.2d 227—^Helbush v. 
Helbush, 290 P. 18, 209 Cal. 768— 
In re Steehler’s Estate, 239 P. 
718, 197 CaL 67, correcting error 
' 233 P. 972, 195 Cal. S86t— Wlgman 
V. Superior Court of Callfornla, In 
and for Los Angeles County, 239 
P. 427, 74 CaLApp. 132. 

Colo.—^Drennen v. Johnson, 176 P. 
479, 65 Colo. 881. 

Fla.—State ex rei. Flsher v. Rowe, 
148 Sp. 688, 110 Fla. 141—Keen v. 
State, 103 So. 399, 89 Fla. 118. 

Ga.—^Brown v. Hutcheson, 146 S.B. 
27, 167 Ga. 461, reverslng 144 S. 

B. 147, 38 Ga.App. 463, conformed 
to 146 S.E. 329, 39 Ga.App. 99— 
Dixon V. Evans, 193 S.E. 470, 66 

• Ga.App. 683. 

111.—^Dlversey Liquldating Corpora¬ 
tion V. Neunkirchen, 19 N.E.2d 363, 
870 IlL 623, 120 A.L.R. 1395— 
Cohen v. Bendlx, 17 N.E.2d 12, 369 
IlL 607—Wayland v. City of Chi- 


cago, 16 N.B.2d 616, 869 111. 43— 
Danoff V. Larson, 16 N.E.2d 290, 
368 111. 619—People v. Davls. 192 
N.B. 210, 367 IlL 896—People v. 
Feinberg, 181 N.E. 437, 348 IlL 649 
—Wilson V. GUI, 279 Ill.App. 487— 
Matthiessen v. Duntley, 225 111. 
App. 249—^People v. Campbell, 204 
IlLApp. 226. 

Ind.—State ex rei. Weaver v. Weir, 
4 N.E.2d 642, 210 Ind. 601—State 
ex rei. Ray v. Veneman, 200 N.E. 
216, 209 Ind. 576—Graves v. State, 
178 N.E. 233, 203 Ind. 1. 
lowa—Tate v. Delii, 269 N.W. 871, 
222 lowa 635. 

Ky.—^Federal Land Bank of Louis- 
ville V. Crombie, 80 S.W.2d 39, 
268 Ky. 383—Hali v. Eversole*s 
Adm’r, 64 S.W.2d 891, 251 Ky. 
296—Dorman v. Wheeler, 61 S.W. 
2d 941, 244 Ky. 628. 

Mo,—^National Refrigerator Co. v. 
Southwest Missouri Light Co., 231 
S.W. 980, 288 Mo. 290—State ex 
reL Caldwell v. Cockrell, 217 S.W. 
624, 629, 280 Mo. 269, citing Cor. 
pus Juziji—State ex rei. Paramount 
Progressive Order of Moose v. 
MUler, 273 S.W. 122, 216 Mo.App. 
692—^Tyon v. Wabash Ry. Co., 232 
S.W. 786, 207 Mo.App. 322, 

N.T.—^Lambert v. Lambert, 1 N.E. 
2d 838, 270 N.T. 422, reverslng 278 
N.Y.S. 580, 244 App.Div. 78— 

Broome County Farmers' Flre Re- 
llef Ass'n v. New York State Elec¬ 
tric & Gas Corporation, 268 N.Y.S. 
131, 239 App.Div. 304, afflrmed 191 
N.B. 691, 264 N.Y. 614—PistelL 
Deans & Co. v. Wood, 250 N.Y.S. 
92, 232 App.Div. 411—Cohen v. 
.Smith, 294 N.Y.S. 470, 162 Misc. 
192 —Cohen v. Paprocki, 286 N. 
Y.S. 26, 168 Misc. 465. 

Ohio.—^Meyer v. Brinsky, 195 N.B. 
702, 129 Ohio St. 371—^Busher v. 
Macek, 190 N.E. 200, 127 Ohio St 
654, afflrming State ex reL Macek 
V. Busher, 187 N.E. 874, 46 Ohio 
St 148—Cleveland Ry. Co. v. Hal- 
liday, 188 N.E. 1, 127 Ohio St 278 
—^Brodbeck v. Talley, 26 Ohio Cir. 
Ct,N.S., 334. 

Or.—^Hart v. State Industrial Acci¬ 
dent Commisslon, 38 P.2d 698, 148 
Or. 692—^Bank of Beaverton v. 
Godwln, 264 P. 366, 124 Or. 166— 
Ptack V. Strong, 267 P. 19, 121 Or. 
688—Schnitzer v. Stein, 189 P. 
984, 96 Or. 343—In re Pittick’s Es¬ 
tate, 202 P. 216, 102 Or. 169. 

Pa—^Rutenberg v. City of PhUadel- 
phia 196 A. 73, 329 Pa 26—Schooi 
Dist of Haverford Tp., to Use of 
Tedesco, v. Herzog, 171 A. 456, 314 
Pa 161—Carroll v. Quaker City 
Cabs, 162 A. 268, 308 Pa 346— 
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Equipment Corporation of America 
V. Primos Vanadium Co., 132 A. 
360, 285 Pa 432—^Nawockl v. 

Skaziak, 88 PaSuper. 100—Griffln 
V. Dath, 17 PaDlst & Co. 131, 22 
DeLCo. 257—^Mandeville v. Mande- 
vllle, 11 PaDist & Co. 181—Bowne 
V. Bowne, 9 PaDist. & Co. 662. 
Tenn.—EWorld Granite Co.' v. Morris 
Bros.. 222 S.W. 627, 142 Tenn. 665. 
Ter.—^Durham v. Scrivener, Com. 
App., 270 S.W. 161, afflrmlng, Civ. 
App., 259 S.W. 606—Duval County 
Ranch Co. v. Drought, CIv.App., 
269 S.W. 298—Sesslons v. State, 
197 S.W. 718. 81 Tex.Cr. 424. 

Va—^Vlrgrinia Home for Incurables v. 

Coleman, 178 S.E. 908, 164 Va 280. 
W.Va—^Rusinko v. Shipman, 162 S. 

R 316, 111 W.Va 402. 

Wyo.—Boner v. Fall River County 
Bank, 168 P. 726, 25 Wyo. 260. 

16 C.J. p 902 note 13; p 903 note 18. 

23. U.S.—^Patterson v. Winn, Ga, 
6 Pet 233, 8 L.Ed. 108. 

Mich.—Shannon v. Cross, 222 N.W. 
168. 245 Mich. 220. 

Wash.—State v. Pavelich, 279 P. 1102, 
163 Wash. 379. 

16 C.J. p 903 note 19. 

24. Ala.—Nichols v. Dill, 132 So. 
900, 222 Ala 455. 

Ariz.—^De Camp v. Central Arizona 
Light & Power Co., 67 P.2d 311, 47 
Ariz. 617. 

CaL—^McMahon v. Hamilton, 260 P. 
793, 202 Cal. 319. 

Fla—^Petition of Jacksonville Bar 
Ass’n, 169 So. 674, 126 Fla 176. 
Ga—^Brown v. Hutcheson, 146 S.E. 
27, 167 Ga 461, reverslng 144 S.E. 
147, 38 GaApp. 463, conformed to 
146 S.E. 829, 39 GaApp. 99—^Dixon 

V. Evans, 193 S.E. 470, 56 GaA.pp. 
683. 

Mo.—State ex rei. Paramount Pro¬ 
gressive Order of Moose v. Miller, 
273 S.W. 122, 216 Mo.App. 692. 

N.Y.—^Liebman v. Van Denburg, 6 
N.Y.S.2d 428, 168 Misc. 166—Jus- 
kowltz V. Stem, 283 N.Y.S. 966, 
158 Misc. 28—^Leroy Amold, Inc. v. 
Mackey, 222 N.Y.S. 225, 129 Misc. 
643. 

Or.—^Hart v. State Industrial Acci¬ 
dent Commisslon, 38 P.2d 698, 148 
Or. 692. 

Pa—Steese v. Miffllnburg Borough, 
6 PaDist. & Co. 129. 

Tex.—Glenn v. McCarty, 110 S.W. 
2d 1148, 180 Tex. 641, denying re- 
hearing 107 S.W.2d 363. 130 Tex. 
641, dismlssing appllcatlon 103 S. 

W. 2d 1098. 

16 C.J. p 903 note 18 [e]. 

25. N.J.—^Weinberger v. Goldstein, 
132 A. 659, 99 N.J.EQ. 1, afflrmed 
137 A. 920. 101 N.J.ECU 310. 
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the constitution is valid althoug^h it conflicts with a 
stattite.26 A rule of court made to carry out a stat¬ 
ute cannot broaden the statute,27 although, on the 
other hand, it has been held that the mere fact that 
a rule goes beyond the provisions of a statute does 
not make it inconsistent therewith.28 

Purpose of rules. Court rules of practice are 
adopted to facilitate the business of the court and to 
promote the orderly and expeditious administration 
of justice29 and for the benefit of the parties as 
well as for the benefit of the court.^O Rules which 
promote the speedy determination of the rights of 
litigants, provided they are such as will protect the 
rights of persons and property, must be given judi- 
cial sanction in preference to rules based purely on 
technicai distinctions, the effect of which is only to 
hinder and delay the courts in the administration 
of justice.®^ 

Uniformity. A rule of court respecting attomeys 
must apply uniformly to all attomeys appearing in 
court, irrespective of their place of residence in the 
state.22 So, a rule relating to- jury trials should ap¬ 
ply in all counties of the state, and a special rule 
applicable only in one county is beyond the power of 
the court^s a. constitutional provision that the 


judges of the superior court shall, from time to time 
establish rules for the govemment of such courts, 
has been construed as intended to insure uniform 
rules of minute procedure, and not as a grant of 
power to make broad and general rules.34 

Special rules for particular cases may sometimes, 
under statutory authority, be made when justice so 
requires,36 although the effect may be to exempt 
such cases from the operation of the ordinary rules 
of court.36 However, it has been held that courts 
have not inherent power to extend an existing prac¬ 
tice to meet a particular situation or to create a new 
procedure without legislation.37 

(2) Regulation of Practice in Another Court 

The higher courts, If authorized by the constitution 
or statutes, may make binding rules of procedure for the 
Inferior courts. The inferior courts may make rules of 
their own wIth respect to matters for which the higher 
court has not provided. A triai court cannot make rules 
to govern procedure In an appellate court. Rules adopt¬ 
ed by an appellate court for Its own practice have no 
applicatlon to the practice* in lower courts. The rules 
of a court In one county are not binding on the cor- 
respondlng court in another county. 

In the absence of some authority under cither the 
constitution or a statute, an appellate court has no 


2& lia.—^Brott V. New Orleans Land 
Co., 101 So. 160, 166 La, 807. 

27. Me.—^Nissen v. Flalierty, 106 A. 
127, 117 Me. 686. 

28. Cal.—^Butterfleld v. Butterfleld, 
34 P.2d 145, 1 Cal.2d 227. 

29. Ala.—Freeland v. State, 182 So. 
414, 28 Ala.App. 268—Williams v. 
State, 176 So. 697, 27 Ala.App. 
525. 

Del.—South Atlantic S. S. Co. of 
Delaware v. Munkacsy, 187 A. 600, 
7 W.W.Harr. 580, certiorari de- 
nied 57 S.Ct 233, 299 U.S. 607, 81 
LuBd. 448—^Pendergast v. Fostoria 
on Co., 108 A. 737, 12 Del.Ch. 143. 
Fla.—^Phillips v. Lindsay, 136 So. 666, 
102 Fla. 935—^Lake Mabel Develop- 
ment Corporation v. Bird, 129 So. 
105, 99 Fla 259, denying: rehearlng 
126 So. 356, 9*9 Fla 253—^Demos v. 
Walker, 126 So. 306, 99 Fla 302. 
Idaho.—^Evaus v. Humphrey, 1 P.2d 
626, 51 Idaho 63. 

111.—Strickland v. Washington Bldg. 
Corporation, 4 N.E.2d 978, 287 IU. 
App. 340—^Bender v. Alton R. Co., 
1 N.B.2d 108, 284 Ill.App. 419. 
lowa—Smith v. Middle States Utili¬ 
ties Co. of Delaware, 276 N.W. 168, 
224 lowa 151. 

Kan.—Crumley v. Weiner, 94 P.2d 
307, 160 Kan. 427. 

Miss.—^Rockett v. Pinley, 184 So. 78, 
183 Miss. 808. 

Mo.—^Bvaus V. Hilliard, App., 112 S. 
W.2d 886. 

N.J.—Ash V. Cohn, 3 A.2d 130, 121 
N.J.Law 412. 


. Or.—Pacific Finance Corporation v. 
Ellithorpe, 280 P. 668, 134 Or. 
601. 

Tex.—Texas Employers' Ins. Ass"n v. 
Evans, 298 S.W. 616, 117 Tex. 113, 
answer conformed to, Civ.App., 2 
S.W.2d 666. 

Wash.—Blsom v. Tefft, 268 P. 177, 
148 Wash. 195, appeal dismissed 
Tefft V. Grant, 49 S.Ct 479, 279 
U.S. 824, 73 L..Ed. 977. 

Fxlmary puxpose of court rules is 
to dispatch business of court in such 
a manner as to obviate unreasonable 
delaya.—^United Taxi Co. v. Dilworth, 
IndLApp., 20 N.B.2d 699. 

Bules not fuxtheriu^ Justloe 
should not be established.—^Kehres v. 
Stuempfle, 136 A. 794, 288 Pa 634. 

Bule as to fiUug alfidavlt of Oe- 
fease was made to promote Justice 
by preventing so far as possible fic- 
titious defenses.—^Bulow v. Jenkins, 
68 F.2d 783, 68 App.D.C. 38. 

30. Mo.—^Parker v. Massachusetts 
Bonding & Ins. Co., App., 123 S.W. 
2d 570. 

31. Wls.—City of Milwaukee v. 
Johnson, 213 N.W. 336, 192 Wls. 
685. 

32. Chio.—^Meyer v. Brinsky, 196 
N.B. 702, 129 Ohio St 371. 

33. Ohio.—Cleveland Ry. Co. v. Hal- 
liday, 188 N.B. 1, 127 Ohio St 278, 
following Busher v. Macek, 190 N. 
E. 200, 127 Ohio St 554, affirmlng 
State ex rei. Macek v. Busher, 187 
N.E. 874, 46 Ohio App. 148. 
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34. Wash.—State v. Superior Court 
for King County, 267 P. 770, 148 
Wash. 1. 

35. N.H.—^Moses v. Craig, 95 A. 
148, 77 N.H. 686. 

Adoptlou in limine 
Since no rules are prescribed un¬ 
der the amendatory Act of May 26, 
1937, P.L. p 895, 12 Pub.St 8 393, 
regulating the procedure in a pro- 
ceeding for an account thereunder it 
is necessary for the courts of com- 
mon pleas to make rules, and if no 
rules have been adopted, then they 
may be adopted in limine for the 
purpose of the particular case.—De- 
laney v. Campton, La., 5 SchuylkiU 
Reg. 366. 

Xn absence of rules of practice 

generally each particular court may 
adopt falr and proper rule to regu¬ 
late conduct.of cause at bar.—^Far- 
rell V. Malcom, 236 N.Y.S. 704, 136 
Misc. 101. 

36b N.H.—^Deming v. Foster, 42 N. 
H. 165. 

37. Conn.—^Ackerman v. Union, etc., 
Trust Co., 100 A. 22, 91 Conn. 
500. 

Miss.—Lewis v. State, 125 So. 419, 
421, 155 Miss. 810. 

“We have no dispensing power, 
and can assume none, to bend those 
essential rules to fit the exigencies 
of a particular case, else there would 
soon be no rules and no orderly en- 
forcement of the law.”—^Lewis v. 
State, supra. 
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power to make rules which are binding on an in¬ 
ferior court as to practice and proceedings in the 
latter,*38 "but such power may be conferred by con- 
stitutional provisions or bystatutes not contraven- 
ing the constitution.89 The power of ‘'superintend- 
ing control” over inferior courts conferred by the 
constitution on the appellate court has been held to 
include the power to promulgate rules of practice 
for the inferior courts,^® and rules so prescribed are 
held to be promulgated under the inherent power of 
the court,and have all the binding force of a stat¬ 
ute, as stated infra § 176. Such a provision abro- 
gates the inherent common-law power of such in¬ 
ferior courts to make rules of practice,^2 of a per¬ 
manent and general nature, and convenient merely 
but not necessary to the administration of law by 
such inferior courts,^® at least to the extent to which 
such matters are regulated by rules established by 
the higher courts,^^ although it is considered that, 
notwithstanding such provisions, the lower courts 


retain the power to adopt rules of their own with 
respect to matters for which the higher court has 
failed to provide.^® Sometimes the rules of an in¬ 
ferior court are subject to the approval of a higher 
court^? Rules adopted by a supreme court for its 
own practice have no application to the practice and 
procedure in the lower courts.'*'^ 

A trial court has no power to make rules to gov- 
ern procedure in a court of appeal.^® 

Coordinate courts in different counties, The 
rules of a court in one county are not binding on the 
corresponding court in another county.^ ^ 

§ 171- Constitutional and Statutory Provx- 
sions 

The tntent of the legislature floverne In construfng 
a statute authortzing a court to adopt rules of pro¬ 
cedure. 

As before stated, the power of the legislature to 


38. Mlnn.—Smith v. Valentine, 19 
Minn. 452. 

15 C.J. p 904 note 24. 

39. Ariz.—Brown v. Haymore, 82 P. 

. 2d 1027. 43 Ariz. 466. 

Colo.—Ernst v. Lamb, 213 P. 994, 
73 Colo. 132. 

Fla.—Wllhelm v. Soutli Indian River 
Co., 124 So. 729. 98 B^la. 970. 

111.—People V. Cowdrey, 196 N.E. 838, 
360 111. 633, reversing 278 Ill.App. 
65—People v. Callopy, 192 N.E. 634, 
358 111. 11—Stepanian v. Asa- 

dourian, 1 N.E.2d 763, 283 Ill.App. 
495. 

Mich.—Jones v. Eastern Mlchigran 
Motorbuses. 283 N.W. 710, 287 

Mich. 619. 

Neb.—Nichols v. State, 191 N.W. 
333, 109 Neb. 335. 

Wash.—White v. Million, 27 P.2d 
320, 176 Wash. 189. 

Wis.—In re Constitutionality of Sec- 
tion 251.18, Wisconsin Statutes, 236 
N.W. 717. 

L6 C.J. p 904 note 26. 

Bztent of statutory authorlty 
Hev.Li.l910 9 6347 authorlzln^r su¬ 
preme court justices to make and re- 
V’l8e rules and make amendments re- 
iiuired to carry into effect provisions 
Df the code and to make further 
rules as they may deem proper, lim- 
Its the authority to make rules for 
inferior courts when such courts are 
In the exercise of Judicial functions, 
and courts are In determination of 
matters to which an appeal may be 
taken or to which writs of certiorari 
or other like writs may lie.— 
lock V. Johnson, 194 P. 1077, 80 OkL* 
850. 

Statutes held oonstltntloiial 

(1) Statute authorizingr supreme 
court to make rules for other courts 
is not uncoxustitutlonal because tak- 
lu3 eftect OB happenlnff qf subsq- 


quent event.—State v. Superior Court 
for Klngr County, 267 P. 770, 148 
Wash. 1. 

(2) Statute authorizing: supreme 
court to make rules groveming: plead- 
inff, practice, and procedure in all 
courts was not unconstitutional be¬ 
cause of provision that statute shall 
not abrldffe rig-ht of legislature to 
enact or repeal statutes or rules 
relatlng to pleadlng, practice, and 
procedure.—^In re Constitutionality 
of Section 251.18, Wisconsin Stat¬ 
utes, Wis., 286 N.W. 717. 

40- Colo.—^Kolkman v. People, 300 
P. 576, 89 Colo. 8. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 897. 

41. N.M.—State v. Roy, supra. 

42. N.T.—Cohen v. Smith, 294 N.T. 
S. 470, 163 Mlsc. 192. 

15 C.J. p 904 note 27. 

xrisl prius court has no authority 
to adopt rules in confllct with posi¬ 
tive provisions of rules of practice 
and procedure adopted by supreme 
court, which apply uniformly, so far 
as applicable, to practice in nisi 
prius courts of record in state, ex- 
cept in municipal court of Chlcago, 
and supersede local rules.—Wlnnlng 
V. Winning, 7 N.E.2d 760, 366 IU. 67. 

43. Fla.—^Petitlon of Jacksonville 
Bar Ass*n, 169 So. 674, 125 Fla. 
176 —^Wilhelm v. South Indian Riv¬ 
er Co., 124 So. 729, 98 Fla. 970— 
State V. Call, 22 So. 748, 89 Fla. 
504. 

44. Mich.*—Detroit, O. R. & W. R. 
Co. V. Eaton Circuit' Judge, 8f N. 
W. 641, 128 Mich. 495. 

16 C.J. p 904 note 28. 

46. Kan.—Jones v. Menefee» 28 SIan. 
436. 

16 C.J. p 904 note 29. . 
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Xa. irew ITotk appellate dlvlslon. of 

the supreme court in each depart- 
ment is empowered by G-en.Pract. 
Rules, rule 83 to make such further 
rules as may seem to be necessary* 
—^Francis v. Watkins, 76 N.Y.S. 106, 
72 App.Dlv. 16. 

4a Mass.—^Harding v. Brown, 117 
N.B. 638, 227 Mass. 77. 

Mich.—^Kegel v. Schrenkheisen* 87 
Mich. 174. 

15 CJ. p 904 note 30. 

Proceedings in land court 

Generali y under rule of land 
court, approved hy supreme Judicial 
court, proceedings before the land 
court axe governed by rules of su¬ 
perior court so far as applicable.— 
IT. S. Pidellty & Guaranty Co. v. 
English Const Co., Mass., 20 N.E. 
2d 939. 

Effect of fail4be to submlt 

Paliure of court of probate to 
submit, for approval of supreme Ju¬ 
dicial court, a rule prescribing form 
and mode of Service on parent of no- 
tice of guardianship proceedings, as 
required by statute, dld not do away 
with probate courfs authority to re¬ 
quire notice.—^Hardlng v. Brown, 117 
N.E. 638, 227 Mass. 77. 

47. Mlss.—^Tazoo, etc., R. Co. v. 
Kirk, 58 So. 710, 834, 102 Mlss. 
41, 42 LuR.A.,N.S., 1172, Ann.Cas- 
1914C 968. 

48. Cal.—Taylor v. De 'Vaughn, 266 
P. 963, 91 Cal.App. 324. 

D.G.—^Doyne v. Werner, 48 App.D.O. 
254. 

Pa.—^Dando v. Brohst, 177 A. 831, 
818 Pa. 325. 

49. HawalL—^Territory v. Eaplolanl, 
20 Hawali 548. 

Pa.—Clayton v. Estate, 1 ChesLCo. 

21 . 
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establish the procedure to be followed by the courts, 
see supra § 170 a, and the power of courts to make 
rules for the conduct of their busincss, see supra § 
170 b, are subject to the provisions of the constitu- 
tion and statutes. Rules of court may be amended, 
repealed, or abolished by statute where the legisla- 
ture has power to regulate the practice and proce¬ 
dure in courts, as stated infra § 179; but a nile of 
practice enacted by statute cannot, as stated infra § 
176, be superseded by a rule of court. 

In construing a statute conferring on a court the 
power to adopt rules of procedure, the general prin- 
ciple that the intent of the legislature must govern 
will be applied.®® 

§ 172. Matters Subject to Regulation 

a. In general 

b. Jurisdiction and remedies 

c. Process ' 


' • d. Appeal and error 

e. Discretion of court 

a. In General 

The principle that courts may prescrtbe reasonable 
rules, not contravening the constitutfon or statutes, nor 
affectlng substantive law, has been applled to rules regu- 
lating varlous matters of practice and procedure. 

Only such matters as are not regulated by general 
or special laws in reference to practice and proce¬ 
dure,or which are inadequately provided 'for by 
such laws,®2 may be regulated by a rule of court 
Among matters which, subject to this principle and 
to the rules as to reasonableness and conformity to 
constitutional and statutory provisions, as set forth 
supra § 170 a, may be regulated by court rules are: 
Issuance of attachment ;53 notices of appearance 
calendars and dockets;®^ the publication of legal 
notices or trial listsj^fi application or petition for 
certiorari;®'^ parties;®® the necessity of plead- 


50. 0^1.—Haddock v. Jolmson, 194 
P. 1077, 80 Okl. 250. 

51. Wyo.—^Haxvey v. StanoUnd 011 
& Gas Co.. 86 P.2d 785. 

15 C.J. p 905 note 86. 

53. Cal.—parte Gamer, 177 P. 
162, 179 CaL 409. 

Wyo.—Harvey v. Stanollnd Oll & Gas 
Co.. 86 P,2d 735. 

Wlisre tbe statute Is so uuoertalu 
that two Interpretatlons thereof are 
posslble. leadlnsr to quite different 
results. the practical effect is the 
same as if there were an entire ab- 
sence of statutory reerulation, and the 
court may prescrlbe appropriate 
rules of procedure.—^Harvey v. Stan- 
olind Oil & Gas Co., supra. 

bs, Mlcb.—Van Benschoten v. 

Pales. 85 N.W. 476, 126 Mich. 176. 
64. U.S.—^Mahr v. U|ilon Pac. R. 
Co., CCWash., 140 F. 921. afftrmed 
170 P, 699, 96 C.C.A. 19. 

55. Md.—^Laurei Cannln^^ Co. v. 
Baltimore. etc., R. Co.. 81 A. 126, 
116 Md. 688. 

Tex.—Duval County Ranch Co. ▼. 
Drought. CivA-Pp.. 260 S.W. 298. 

16 C.J. p 905 notes 41. 42. 

Whlle appellate divisioa is zeluo- 
taut to inteifere with the control of 
the calendar of the Justlces of the 
trial and special terms. yet It will 
do 80 where their action is based on 
a misconception of rules ‘ 'estab- 
lished by the appellate divlsion.— 
Lasarowit» v. Wolf Co., 180 N.T.S. 
699, 191 App.Dlv. 90. 

Stzlkliitr cause ftom 
Part of munlcipal court rule pro- 
vidinir that, where party falis to 
comply wIth demand for blll of' 
partichlars. adverse party may 
make motion to strike cause from 
'triaJ dalendar, and that such motion 
sball be gronted with costa. Is ln-< 


valld as seeking to regrulate matters 
speciflcally covered by rules of ap¬ 
pellate dlvislon. and as contraven- 
Ing* provlsion of munlcipal court 
code, provlding that in matters of 
bUla of particulars, procedure in mu¬ 
nlcipal court code should be that pre- 
scrlbed in Clvll Practice Act and 
rules adopted.-TCohen v. Smith. 294 
N.T.S. 470. .162 Misc. 192, 

Bule of trial oouxt camiot repeal 
statute or render nuyatory Its re- 
Quirement for a call of the docket 
on appearance day or as soon there- 
after as may be practicable.—^Duval 
County Ranch Co, v. Brought, Tex. 
Civ.App.. 260 S.W. 298. 

65, Pa-—^McGreevy v. Kulp, 17 A. 
641, 126 Pa. 97—Yenango County 
V. Durban. 3 Grant 66. 

15 O.J. p 906 note 48. 

67. CaL—^Lavore v. Industrial Ac¬ 
cident Commission, 84 P.2d 176, 
29 OaLApp. 255. 

Bules heid valid 

(1) The court rule requlrlngr that 
an application for wrlt of certio¬ 
rari to review an award of the in- 
dustrial accident commission shall 
be accompanled by proof of Service 
of a copy thereof on the commis¬ 
sion and requiringr application to 
state material evidence if application 
is hased on want of evidence to sup- 
port . commi8sion'8 conclusion does 
not confllct with constitutional pro¬ 
vlsion that all decisions pf the com- 
mlssion shall be subject to a re¬ 
view by the appellate courts.—La- 
vore V. Industrial Accident Com- 
miaslon, supra. 

(2) ‘In vlew of Clv.Code 1910 9 
6140, In conslderingr questlon of 
grant of petition'for certiorari, and, 
If granted In disposlngr of case, su¬ 
preme court wlll only conslder 
questions ralsed 'in petition, rule of i 
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supreme court as to petitions not 
beingr in conflict with Const. art 6 8 
2 par 5.—Mltchell v. Owen, 127 S.B. 
122, 159 Ga. 690, reversin^ 121 S.B. 
699, 81 Ga.App. 649. 

58. 111.—Collateral Finance Co. v. 

Braud, 18 N.B.2d 392. 298 IlLApp. • 

130. 

Bule held valid 

The rule authorizing’ a partner- 
ship to sue or be sued in the part- 
nership name is not one of substan¬ 
tive law but rather a matter of 
practice to he defined by the local 
authority, which the judgres of the 
munlcipal court of Chicagro are au- 
thorlzed to regrulate by rules.—Col¬ 
lateral Finance Co. v. Braud, supra. 

Bule held Invalid 

Civ.PractAct $ 192, providing: 

that new parties may he added, 
substituted, or dropped at any 
stage of cause, as needs of justice 
may require, cannot be limited by 
court rule.—^U. S. Truat Co. of New 
York V, Greiner, 209 N.T.S. 105, 124 
Misc. 458, afflrmed 212 N.T.S. 931, 
215 App.Div. 659. 

Solre facias to bzlng In addltioBal 
paxties 

(1) Where act which regrulated 
joinlng of additlonal defendants by 
scire facias did not limit time for 
Issuance of wrlt, matter was prop- 
erly regulated by rules of common 
pleas court, provided limitatlon was 
reasonable.—^Blessing v. Philadel¬ 
phia Rapid Transit Co., 18$ A. 578, 
825 Pa. 12—^Megargee v. City of 
Philadelphia, 16 Pa-Dist. & Co. 688. 

(2) Rule of court of common 
pleas requirlng sctre facias to bring 
in additlonal defendants to Issue 
Within thirty days of Service of 
statement of claim was not abrldg- 
ment of. rXght cpnferred by scire 
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ings the fonri and sufficiency of pleadings,®®* o£ 
briefs,®! or of stipulations or agreements pre- 
senting or filing pleadings, motions, or exceptions, 
and time therefor;®^ aiEdavits of merits or de¬ 
fense notice of counterclaims the manner of 


making issuesthe ejffect of failure to deny aver-' 
ments in pleadings notice of motionschange 
of venue, time of application, and proceedings there- 
for;®® and matters which may be regulated by rules 


facias act.—Carroll v. QuaJcer City 
Cabs, 162 A. 258, 308 Pa. 845. 

(3) But sucb rule when unrea- 
sonable may be held Invalid.—Car¬ 
roll V. Qu^er City Cabs, supra— 
Welnstock v. City of Philadelphia, 
17 Pa.Dist. & Co. 411. 

69. 111.—^Weil V. Federal L. Ins. 
Co.. 106 N.E. 24$. 264 111. 425, 
Ann.Cas.l915I> 944, afflrmingr 182 
IlLApp. 822. 

60- 111.—City of Chicago v. Wil- 
loufiThby, 128 N.E. 497, 294 IlL 
827—^American Credit Indemnity 
Co. of New York v. Tamer, 170 
IlLApp. 850. 

16 C.J. p 905 note 46. 

Bule held valld 

Mun.C.Xtules, rule 16, of Chicasro. 
requiringr the nature of a defense 
to be specified, does not conflict 
with the statutes of the state, be- 
cause the Municipal Court Act pro¬ 
vides that rules of pleadlng may be 
changed In actions in such court— 
Matthiessen v. Duntley, 226 IlLApp. 
249. 

Bemnixers 

Under Code Civ.Proc. S 421, pro- 
viding that code rules govem suf- 
flciency of pleadings. it is Infer- 
entlally intended by S 481. provid- 
ing that demurrer must specify 
grounds thereof or be disregarded, 
that if demurrer does specify 
grounds authorized by S 430, de¬ 
fendant is entitled to have a ruling 
on the merits, and Super.C. Rules, 
rule 10 par 8, requiring notatlon of 
authorities on demurrer, but' con- 
tainlng no penalties for refusal, 
could not override the statute so as 
to permit the court to refuse to 
pass on the demurrer by reason of 
the omission of the notation.—Wig- 
man v. Superior Court of Call- 
fomia, in and for Los Angeles. 
County, 239 P. 427, 74 Cal.App. 182. 
StrUdng ont sham pleadlng 
Practice Act giving court power 
to strike out sham pleadlng auto- 
matlcally gave life to rule author- 
Izing commlssioner ' of supreme 
court to strike out counterclaim as 
sham.—Tale Electric Corporation v. 
Morrissey, 148 A. 721, 106 N.J.Ijaw 
471. 

61. Ind.—Shoecraft v. Cain, 28 
Ind. 169. 

62. Nev.—^Haley v. Eureka Coun¬ 
ty Bank, 22 P. 1098, 20 Nev. 410. 

16 C.J. p 905 note 47. 

66i Ky.—Coombs Land Co. v. 

Lanier, 800 S.W. 828. 222 Ky. 139. 
Mass.—Crawford v. Roloson, 160 N. 
E. 308, 262.'Mass. 627.' 


Pa.—^Murta v. Rellly, 118 A 663, 

274 Pa. 584—Sork v. Trevor Dun- 

ham, Inc., X4 Pa.Dist. & Co. 626. 
W.Va.—Teter v. George, 108 S.E. 

275, 86 W.Va. 454. 

15 C.J. p 905 notes 48. 69. 

Pleadings 

(1) Rules of probate courts that 
day of appearance shall be retum 
day of citation, unless court shall 
otherwise order, and, if respondent 
shall not appear and file answer, 
plea, or demurrer within fourteen 
days thereafter, petition shall be 
taken for confessed, and that re¬ 
spondent may, at any time before 
petition is taken for confessed, de¬ 
mur, plead, or answer to petition, 
which rules were authorized by 
statute, are valid.—^In re McNulty’s 
Estate. 195 N.E. 735. 290 Mass. 597. 

<2) Rule of court authorizing 
Judgment of non pros. unless decla- 
ration or statement when necessary 
is flled within three months after 
retum day of wrlt is valid.—Smith 
V. Ellwood City Ice Co., 166 A 660, 
311 Pa. 147. 

(3) Court rule requiring a speclal 
plea, notice, or counterclaim to be 
flled not later than the fifth day be¬ 
fore that on which any case is set 
for trlal, except as otherwise pro- 
vided by law, and making failure to 
flle it on or before such day a bar 
on princlple of waiver, is valid.— 
Teter v. George, 103 S.E. 276, 86 W. 
Va 464. 

(4) Court rule, limlting court’s 
discretion in grantlng eztenslons of 
time for filing pleadings, is invalid 
because conflicting with statute.— 
Bank of Beaverton v. Godwin, 264 
P. 366, 124 Or. 166. 

(6) Municipal court rule provld- 
ing that, where bili of particulars 
has not been served within ten 
days after demaud, ex parte order 
of precluslon may be obtalned, is 
void as m contravention of Munici¬ 
pal court code.—Cohen v. Paprocki, 
286 N.Y.S. 26. 158 Misc. 465. 
Kotioxur 

The right of'one adversely affect- 
ed by a verdict to move to set It 
aslde at the same term at which it 
is returned, or any time before 
judgment is rendered thereon, 
should it not be rendered at the 
same term at which returned, may 
not be abrldged or taken away by a 
rule of court denying the right to 
niake such motion after two days 
from the retum of the verdict, it 
not appearing that such abrldgment 
of the right in any way facilitates 
the . administratlon of the law.— 
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Kemble v. Wiltison, 114 S.E. 369, 92 
W.Va 32, 

Sxoeptlons 

(1) Time and manner of except- 
ing to rullngs In counsel's absence 
are proper subjects for regulation 
by land court rule.—Crawford v. 
Roloson. 160 N.E. 303, 262 Mass. 
627. 

(2) In absence of express constitu- 
tional or leglslatlve authority, su¬ 
preme court of appeals has no power, 
by court rule, to supersede statutory 
provisions as to time for tendering 
and signing bilis or certllicates of 
exception and as to notice to oppo¬ 
site party.—^Virginia Home Por In- 
curables v. Coleman, 178 S.E. 908, 
164 Va 230. 

(8) The requirement that excep¬ 
tions be saved at the time of the 
rullngs complained of cannot be sat- 
Ififled or obviated by a rule or cus- 
tom of the trial court purporting to 
dispense with the necessity of timely 
saving exceptions to adverse rullngs. 
—^Tyon V. Wabash Ry, Co., 282 S.W. 
786, 207 Mo.App. 822. 

(4) Trlal court’s rule requiring 
counsel, when exceptlng, to specify 
wherein charge is defective, was 
held unreasonable, and hence invalid. 
—Jelferson County Burlal Soc. v. 
Cotton, 133 So. 266, 222 Ala 678. 

64, Pa—^Hogg V. Charlton, 26 Pa 

200 . 

15 aj. p 906 note 49. 

66 . Pa—^American Structura! Steel 
Co. V. Annex Hotel Co., 76 A 669, 
226 Pa 461. 

66 . D.C.—King v. Curtln. 31 App. 
23. 

67. Pa—^Blalr v. Ford Chlna Co., 26 
PaSuper. 874—^Easton Pow^r' Co. 
V. Sterlingworth R. Supply Co., 22 
PaSuper. 638. 

68 . S.D.—Smith v. Hawley, 78 N.W. 
855, 11 S.D. 399. 

09. Ind.—State ex rei. Weaver v. 
Weir, 4 N.E.2d 642. ‘ 210 Ind. 601 
—State ex rei. Ray v, Veneman, 
200 N.E. 216, 209 Ind. 675. 

15 C.J. p 905 note'66. 

Oonrt mles cannot Umlt, abrogate, 
or obstruet statutory right to change 
of venue.—State ex reL Weaver v. 
Weir, 4 N.E.2d 542. 210 Ind. 601. 
BiUes heia invalid - 

(1) As applied to afBdavlt for 
change of venue because of local 
prejudice and* adversary’s undue In- 
fluence over citisens of county, court 
rule is invalid in so far as requiring 
that afO-davlt for change of venue, 
filed within five days before date for 
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include change^o and interchange'^1 of judges; as- 
signment and transfer of cases rights of per- 
sons accused of crime 'P recognizances for appear- 
ance by persons accused of crime and seeking a 
change of venue;*^^ continuances dismissal or 


discontinuance of actions;^® making objections in 
writing;'^^ depositions submission of civil causes 
on abstracts of record;^^ time,*® place,and no- 
tice82 of trial or hearing; juries and jury trials;83 


trlal. must show source of Informa¬ 
tion, in view of constitutional pro- 
hibltion against local or special laws 
provldingr for change of venue.— 
State ex reL Weaver v. Weir, supra. 

(2) Probate court rule providing 
that no change of venue shall be 
granted until Issues in cause are 
closed is void as in conflict with 
statute making it mandatory on pro¬ 
bate court to grant change of venue 
on proper motion and affidavit.— 
State ex rei. Hay v. Veneman, 200 N. 
E. 216, 209 Ind. 675. 

(8) The right to obtain change of 
venue being conferred both by Craw- 
ford & M.Dig. § 3087 et seq, and 
Const. art 2 § 10, court rule requir- 
ing accused to file appllcatlon for 
change on day preceding trlal was 
beyond court*s power.—Clarkson v. 
State, 264 S.W. 975, 165 Ark. 459. 

70. Ind.—^Barber v. State, 149 N.E. 
896, 197 Ind. 88. 

Una of motion. 

(1) Motion for change of Judge 
cannot be rejected for failure to file 
in time, when reason for asklng 
change was not known in time to 
comply with the rula—^Barber v. 
State, supra. 

(2) Applicant for change of Judges, 
whose motion is not presehted in 
time, need not set out in his affl- 
davit, to courfs satisfaction, facts 
showing that motion was made as 
soon as reasonably posslble after 
discovery of cause for asking 
changa—^Barber v. State, supra. 

71. Mo.—^Hargadine-McKlttrick Dry 
Goods Co. V. Garesche, 227 S.W. 
824. 

Bequest for Interohange 
The pro Vision of Const. art 6 § 29, 
given legislatlve sanction by Rev.St. 
1919 S 2440, authorizing a Circuit 
Judge'to request a Judge of anotber 
Circuit to hold cfourt for him, does 
not apply to Judges of the same Cir¬ 
cuit court who, under §S 2619, 2634, 
may make rules governlng proce- 
dure, and a rule that judges “may 
Interchange with each other or act 
for each other on request’* is valid. 
—^Hargadine-McKittrlck Dry Goods 
Co. V. Oaresche, supra 
Tflb Mo.—State ex rei. Paramount 
Progressive Order of Moose v. 
Miller, 273 S.W. 122, 216 Mo.App. 
692; 

Umltatloa of power 
Circuit court of St. Louis has pow¬ 
er to make rules regulating asslgn- 
ments and transfers of cases, whlch 
are merely to facilitate work of 
«ourt and properly to apportlon cases | 


between Judges, but such court may 
not make or enforce rule narrowing 
or abrldging any rights given liti¬ 
gante by statute law, in view of Bev. 
St.l919 § 1366, permltting transfer of 
cases by stlpulation of parties.— 
State ex rei. Paramount Progressive 
Order of Moose v. Miller, supra 
7a N.M.—State v. Bogart, 62 P.2d 
1149, 41 N.M. 1. 

Particular xlghts 

Court rule cannot impair accused’s 
right to fair trial, to remaln silent 
and require state to prove guilt, to 
Gompulsory process for wltnesses, to 
confront wltnesses, and to counsel.— 
State V. Pavelich, 279 P. 1102, 153 
Wash. 379. 

XndiotmeiLt or Information 

(1) Supreme court has power to 
make rules prescribing forms of in- 
dictment and infonnatlon.—State v. 
Bogart, 62 P.2d 1149, 41 N.M. 1, fol- 
lowed in State v. Wallace, 62 P.2d 
1150, 41 N.M. 3, and State v. Joyce, 
62 P.2d 1160, 41 N.M. 4. 

(2) Trial court rule making it un- 
necessary to allege venue in indict- 
ment or Information was held not 
void as in confiict with constitution¬ 
al provlslon that accused shall have 
a speedy publlc trial by impartial 
Jury of county or distrlct in whlch 
offense Is alleged to have been com- 
mitted.—State v. Bogart, supra. 

74. lowa.—State v. Ensley, 10 lowa 
149. 

76. Ky.—Conrad Schopp Pruit Co. 
V. Bondurant 121 S.W. 482, 134 Ky. 
568. 

Custom of mnniolpal oourt to con¬ 
tinue cases from lerm to term, when 
deemed by court advisable, was held 
reasonable.—Smith v. Tallman, 176 
A. 857, 87 N.H. 176. 

76. IlL—Ptacek v. Coleman,-6 N.E. 
2d 467, 364 111. 618, afflrming 279 
111.App. 689. 

lowa.—^Workman v. Distrlct Court, 
Delaware County, 269 N.W. 27, 222 
lowa 364. 

Mass,—Cheney v, Boston & .M. R. 

Co., 141 N.B. 602, 246 Mass. 602. 
Mich.—Pear v. Graham, 241 N.W. 
866. 258 Mich. 161. 

Pa.—^Lamb v, Greenhouse, 69 Peu 
Super. 829. 

77. Me.—^Maberry v. Morse, 43 Me. 
176. 

78. Wash.—State v. Superior Court 
for King County, 267 P, 770, 148 
Wash. 1. 

Bule held TBlld 

Court rule permltting taklng tes- 
timony of witness by depositlon 
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when he is party to actlon or an 
offlcer, agent, etc., of party does not 
invade realm of substantive law.— 
State V. Superior Court for King 
County, supra 
Bule held InvaUd 

Court rule requiring that deposi- 
tion, when completed, be read to wit¬ 
ness and subscribed by him, is void 
as imposing requlrement additlonal 
to statutory requirements for depo- 
sltlons.—^Broome County Farmers' 
Pire Rellef Ass'n v. New Tork State 
Electric & Gas Corporation, 268 N. 
T.S. 131, 239 App.Div. 304, afflrmed 
191 N.E. 691, 264 N.T. 614. 

79. Pia—Smith v. Guckenheimer, 27 
So. 900, 42 Fla 1. 

sa Ala—^Rochell v. City of Pior- 
ence, 182 So. 50, 236 Ala 313. 

Ky.—Hali v. Eversole's Adm'r, 64 S. 

W.2d 891, 261 Ky. 296. 

Pa—^In re Road in Hampton Tp., 72 
PaSuper. 484. 

W.Va—Hali v. 0’Brien, 124 S.E. 607, 
97 W.Va 77. 

15 C.J. p 906 note 63. 

81. Ala—Rochell v. City of Plo-r- 
ence, 182 So. 50, 236 Ala 313. 

Dlvlslon of oonxt lu which suit tria, 
ble 

Order or rule of supreme court re- 
quiring all civil Jury ccLses in dis- 
trict court for parish of Orleans to 
be tried in particular division of that 
court entered under authority of 
Const.1921 art 7 §5 12, 80, is valid, 
notwithstanding its confiict with 
Code Pract. art 608. requiring cases 
to annui Judgments to be heard be- 
fore division entering Judgment, and, 
where Jury trial in such case was 
granted, cause should at once have 
been transferred to division specified. 
—Brott V. New Orleans Land Co., 
101 So. 150, 156 La 807. 

82. Cal.—Hayden v. Dos Angeles 
County Super. Ct., 133 P. 26, 22 
CaLApp. 23. 

83. Ala—Smith v. Louisville & N. 
R. Co.. 123 So. 67, 219 Ala 676. 

15 C.J. p 906 note 64. 

Bight to, and dexnand for, Jury 
(1) Chancellors possess inherent 
power to make reasonable rules with 
refer ence to demanding of Jury trials 
and presenting Issues therefor In the 
chancery courts; and a rule which 
requires “that appllcatlon for a Jury 
must be made withln the first three 
days of the trial term" is reasona^ 
ble or a rule requiring the Jury to 
be demanded on or before the seo- 
ond day of the term is reasonable.— 
Stepp y. Stepp, 11 Tenn.App. 578. 
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instructions,*^ and time for presenting special in- 
structions^s or interrogatories^® to the jury; find- 
ings and conclusions of law and requests there- 
argnments of counsei;®® exceptions to audi- 


tors* reports;®® affidavits to accompany exceptions 
to an account;®® applications for rehearing 
judgments or decrees generally and by default;®® 


(2) Chancery court could not de- 
prlve a defendant who has demand- 
ed a jury trlal In his answer of the 
riffht to such trial given him by 
statute, althougrh defendant had not 
complied with rule of court requir- 
Ingr defendant to demand a jury by 
a motion in court after joinder of Is- 
sue, such statute being mandatory, 
and such rule of court belng in con- 
fllct therewith.—EWorld Granite Co. v. 
•Morris Bros., 222 S.W. &27, 142 Tenn. 
665. 

(8) Circuit court rule requiring de¬ 
fendant in criminal case to make re- 
■quest, flve days before trlal, for a 
jury is repugnant to state laws.— 
Graves v. State, 178 N.E. 233, 208 
Ind. 1. 

(4) Trlal court rule that failure 
to demand Jury of more than six in 
original demand for jury constltutes 
waiver of Jury of twelve is Invalld 
because in condiet with valid gener- 
al law.—Cleveland Ry. Co. v. Halll- 
day, 188 N.E. 1, 127 Ohio St. 278, fol- 
lowing Busher v. Macek, 190 N.E. 
200, 127 Ohio St. 654, afflrming State 
ex rei. Macek v. Busher, 187 N.E. 
874, 46 Ohio App. 148. 
lilst for straclc jury 

Court may adopt rule, or, in ab- 
sence of rule, presiding Judge may 
make general order for guidance of 
•clerk .in furnishing llst for struck 
jury.—Smith v. Loulsville & N. R. 
Co., 123 So. 57, 219 Ala. 676. 

Pereuptory ohaUenges 

No warrant exists for a rule re- 
quiring peremptory challenges to be 
made by wrltlng the Juror’s name on 
a slip of paper and passing it up to 
the trial Judge, no record thereof be- 
ing made.—People v. Lytle, 167 P. 
562, 34 Cal.App. 360. 

adw 111.—People V. Jennings, 144 N. 

E. 316, 312 111. 606. 

Snles held valid 

(1) Where there was no legislative 
rule on the subject, supreme court 
'had power to provide by rule that in 
criminal cases court should Instruet 
jury in accordance with section of 
Civil Practice Act.—People v. Cal- 
lopy, 192 N.E. 634. 358 111. 11. 

(2) Circuit court rule providing 
that exceptions to giving and re- 
fusing of instructions will be con- 
sidered as waived, unless expressly 
saved to each ruling at the time, 
does not violate Rev.St.l919 S 1469.— 
Elchwedel v. Metropolitan Life Ins. 
.Co., 270 S.W. 416, 216 Mo.App. 452. 

(3) Court rule abrogatlng statute 
requirlng court to instruet that no 
ilnference of guilt shall arise irom 
acdused*8 failure to testify does’not 


Invade the realm of substantive law, 
and is valid.—State v. Pavellch, 279 
P. 1102, 163 Wash. 379. 

Bules held invalid 

(1) Rule of practice enacted by 
legislature providing that written 
charges moved for by either party 
must be given or refused in terms 
in which they are written by Judge, 
who must write "given" or “re¬ 
fused’* on charge and sign his name 
thereto, could not be changed by rule 
of Circuit court.—^Porter v. State, 174 
So. 311, 234 Ala. 11, answer to cer- 
tlfled question conformed to 174 So. 
313, 27 Ala.App. 441, followed in 174 
So. 316, 234 Ala. 226, denying cer¬ 
tiorari 174 So. 813, 27 Ala.App. 441. 

(2) The statute requirlng Judges 
to write out their charges and read 
them to Jury, when requested to do 
so, is mandatory, and failure to com- 
ply with such request was error re¬ 
quirlng new trlal, even though court 
rule provlded that judge was not re- 
quired to reduce charge to writing, 
since rule is in confllct with statutes, 
and in such cases statutes must pre- 
vaiL—Dixon v. Evans, 193 S.E. 470, 
56 Ga.App. 583. 

(3) A rule limiting instructions to 
a given number is unreasonable.— 
Chicago City R. Co. v. Sandusky, 64 
N.E. 990, 198 111. 400. 

85. 111.—Locander v. Joliet & Bast- 

em Traction Co., 225 111.App. 143. 
15 C.J. p 906 note 65. 

Bules held tnvalid 

(1) DIstrict court rule requirlng 
that plaintiff ask special instructions 
when closing evidence is invalJd.— 
Mulford V. Bamberger Electric R. 
Co., 287 P. 929, 76 Utah 136. 

(2) Nisi prius court cannot flx any 
particular time during progress of 
trial at which written charges moved 
for by either party must be present- 
ed to Judge for his consideration, but 
Judge must consider such charges 
when presented, and must mark 
charges **glven'’ or "refused," as re- 
quired by statute, some time prior 
to retirement of Jury to consider 
case.—^Porter v. State, 174 So, 311, 
284 Ala. 11, answer to certlfled ques- 
tion conformed to 174 So. 313, 27 
Ala.App. 441, followed in 174 So*. 
315, 234 Ala. 226, denying certiorari 
174 So. '313, 27 Ala.App. 441. 

88. Ind.—Ollam v. Shaw, 27 Ind. 

888 . 

87. Kan.—Schuler v. Collins, 66 P. 

662. 63 Kan. 872. 

Beq,uest8 for fludlugs 

A rule of court that a request for 
special findings of fact must be 
made at the opening of the trlal is 

26^ 


reasonable.—Clark Inv. Co. v. Cun- 
ningham, 197 P. 212, 108 Kan. 703— 
Schuler v. Collins, 65 P. 662, 83 
Kan. 372. 

Bule held luvalld 

A court rule depriving a litigant 
of the right to have the trial court 
file his findings of fact and conclu¬ 
sions of law given by statute, is un- 
constitutional.—Galveston, EL & S. 
A- Ry. Co. V. Stewart & ThreadgUl, 
Tex.Com.App., 267 S.W, 626, afflrm¬ 
ing Stewart & Threadgill v. EI Paso 
& S. W. Co., Civ.App., 207 S.W. 694. 

88 . Neb.—Schmidt v. Boyle, 74 N. 
W. 964, 64 Neb. 387. 

16 C.J. p 906 note 67. 

Objeotloxis to arermnents 
District court rule permltting ob- 
Jectipns to closing arguments to be 
taken at close thereof, where such 
arguments are reported, was not ob- 
Jectlonable as unreasonably alfectlng 
Work of supreme court on appeaL— 
Jovaag V. 0*Donnell, 249 N.W. 678, 
189 Minn. 315. 

89. Pa—^In re Mylin, 7 Watts 64. 

9a Pa—^Peck’s Appeal, 11 Wkly.NL 
a 31. 

91. ■ La—^Brooks v. Dolard, McQ. 
279. 

N.Y.—^Burch v. Newberry, 3 How.Pr. 
271, 1 Code Rep. 41. 

92. 111.—City of Chicago v. Wil- 
loughby, 128 N.E. 497, 294 IlL 
827. 

Mass.—Kaufman v. Buckley, 188 N. 

E. 607, 285 Mass. 83. 

15 C.J. p 905 note 52, p 906 note 78. 
Bules held valid 

(1) Rule requirlng presentation of 
motion, orders, or Judgments to op- 
posing counsel before clerk*s entry 
is reasonabla—Coombs Land Co. v. 
Lanier, 300 S.W. 328, 222 Ky. 139. 

(2) Superior court rule requirlng 
lapse of ten days before flnal Judg- 
ment, where demurrer iS sustalned, 
was held valid.—Kaufman v. Buck¬ 
ley, 188 N.E. 607, 285 Mass. 83. 

Bules held lu-valid 

(1) Circuit court rule requirlng no- 
tice to adverse party of motion was 
held Invalid as applylng to motlons 
for default Judgment because con- 
fiicting with statute.—^Dorman v. 
Wheeler, 51 S.W.2d 941, 244 Kly. 
628. 

(2) Where defendanfs motions to 
set aside default and Judgment were 
duly filed in accordance with statute, 
order striklng motion for failure to 
comply with court rule requirlng 
party to note in motion docket num¬ 
ber of case was properly annulled, 
since court rules could not nulllfy 
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motions for new trial®® and errors to be considered 
on such motions issuance of capias ad satisfaci- 
.endum;®5 stays of execution;^® the examination of 
debtors in supplementary proceedings records to 
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be kept by the clerk;®® the time within which cases 
shall be noted for settlement;®® fees and costs,i in- 
cluding motions to require security for costs;^ pro- 
cedure in divorce suits,® procedure in ejectment 


statute.—^Tate v. Delii, 269 N.W. 
871, 222 lowa 635. 

(8) Court order prohibitlngr Judgr- 
ment on amicable actlons in eject¬ 
ment, wlthout nile to Show cause, is 
invalid as contrary to statute.— 
Equipment Corporation of America 
y. Primos Vanadium Co., 132 A. 360, 
286 Fa. 482. 

(4) The municipal court of Phila¬ 
delphia xnay not by rule of court au- 
thozize the entry of Judgment by de- 
fault, for waat of a sufficient affl- 
davit of defense, in actlons of tres- 
peas.—Smith v. Wertheimer, 76 Pa. 
Super. 210. 

In Alabama a Circuit court rule al- 
lowlng submlssions for decree on de- 
murrer wlthout notice was held void 
as Inconsistent wlth chancery prac- 
tlce rule.—Stuckey y. Murphy; 138 
So. 289. 224 Ala. 8—Spear y. Vir- 
sdnia-Carollna Chemical Corporation. 
136 So. 805, 223 Ala. 448. 

93. Mass—^VensTOW v. Grlmes, 174 

505, 274 Mass. 278. 

Bule held valid 

Court rule reaulrlng facts to be 
set forth and yerilled in motion for 
new trlal for newly disco vere d evl- 
dence was held valid.—^Vengrow v. 
Grimes, supra, 
nme fox motloii 

Rule of municipal court of Chl- 
cago providlng: that if motion for 
new trial is not made orally Im- 
medlately after verdict in presence 
of the parties, it should be made 
in wrltingr within dve days after en¬ 
try of verdict, does not afCect va- 
lidity 'of statute giving municipal 
court Power to modify every flnal 
judgment, order or decree durlng- 
same term, within thirty days, and 
hence municipal court of Chlcaro 
had rlght to grant written motion to 
vacate judgment and grant new trial, 
although motion was made twenty- 
flve days after entry of Judgment.— 
liocke y. Feinberg, ULApp., 28 N.E].2d 
400. 

94. Tenn.—Jacks v. Williams-Rob- 

inson Lumber Co., 140 S.W. 1066, 

125 Tenn. 123. 

95. IlL—WUspn v. GUI, 279 IlLApp. 

487. 

Bula held valid 

Municipal court rule, provldlng 
that a capias ad satisfaciendum shall 
not be Issued by the clerk of court 
wlthout a special order of court, is a 
rule of practlce, is not inconsistent 
with the cbnstitution or with any 
statute in relation to substantive 
law, provides merely that tl^e appll- 
cation for writ shall be made in 
first ins^ce to the court rfither 


tba.n to the clerk, is reasonable and 
proper, and is binding both on the 
clerk and on judgment creditor 
seeking the writ.—Wllson v. GUI, su¬ 
pra. 

Mlch,—Ismond v. Scougale, 78 
N.W, 646, 119 Mich. 601. 

97. TJ.S.—Walker v. Monad Engl- 
neerlng Co., N.T.. 196 F. 206, 116 
C.C.A. 38. 

98. Colo.—Crump v. Feople, 2 Colo. 
316. 

99. Ean.—^JTones v. Menefee, 28 Kan. 
436. 

1. 111.—^Huber v. Van Schaack-Mu- 
tual, 13 N,E.2d 179, 368 EI. 142. 
Mlch.—Behr v. Baker, 241 N.W. 229, 
267 Mich. 487. 

15 C.J. p 907 note 80. 

Bules held valid 

(1) Under statute vesting in the 
chancellor for the court of chancery 
and in majority of other state Judges 
for the supreme court and other 
courts, “ftiU Power and authority” to 
make regulatlons for the payment of 
costs, the Word "costa” was uaed in 

I a broad and comprehensive sense, 
and statute was Intended to grant 
an extensive authority with respect 
to the payment of costs and to mak- 
Ing of rules with respect to payment 
of expense of matters customarily 
essentlal to appeals.—^Peyton v. Wil- 
llam C, Peyton Corporation, Del., 8 
A2d 89. 

(2) The Chicago municipal court 
has the power to adopt a rule pro¬ 
vldlng that. if plaintiff has paid a 
slx dollar Jury fee and has consent- 
ed to a trial by slx jurors, a de¬ 
fendant deslrlng case to be tried by 
jury of twelve must pay an addltion- 
al slx dollar jury fee.—Huber v. Van 
Schaack-Mutual, 13 N.E.2d 179, 368 
111. 142. 

(8) Court rule under which premi- 
um paid for bond to stay proceed- 
ings pendlng appeai was taxable as 
costs is valid.—^Behr v. Baker, 241 
N.W. 229, 257 Mich. 487. 

Bules held luvaHd 

(1) Under St.l921 p 1520 5 17 
subd 5, provlding that no undertak- 
ing shall be requlred from, or costs 
charged agalnst, state comptroUer 
in Inheritance tax proceedlngs, where 
judgrmsnt of reversa! in Inheritance 
tax case made no provlsion for costs, 
clerk’s remittitur providing that ap- 
pellants, taxpayers, recover costs of 
appeai was error, Sup.CtRules, .rule 
28 not controlling as agalnst statute, 
and on proper motion remittitur wlll 
be recalled and such provlsion strick- 
en.— re Steehler^s Bstate, 239 F. 

270 


718, correctlng remittitur 233 P. 972, 
196 Cal. 886. 

(2) A county court rule provldlng 
that a separate appearance fee shall 
be paid by every property owner ob- 
jecting to the sale of property on ap- 
pllcation for judgment by the coun¬ 
ty collector for delinquent general 
taxes is contrary to Hurd Rev.St. 
1912 S 33 c 63.—People v. Campbell, 
204 IlLApp. 226. 

(8) Circuit court rule requiring 
payment in advance for docketing 
appeai from justice was held unau- 
thorized.—Rusinko v. Shipman, 162 
S.E. 316, 111 W.Va. 402. 

(4) Assuming that, under Lord L. 
§ 916, the Circuit court, in the ab- 
sence of statute, can by rule require 
the payment of the jury fee four 
days before the cause is called to 
be set for trial under penalty of los- 
ing the rlght to a jury trial, such a 
rule violates Lord L. § 1117, as 
amended by L.1915 p 91, requiring 
the clerk to collect such fee at the 
time the action, suit, or proceeding 
comes on for trial by jury, especlally 
as the amendment ellmlnated a pro- 
vision for payment two or four days 
before the case was called.—Schnitz^ 
er V. Stein, 189 P. 984, 96 Or. 843. 

8 . Ind.—Pancoast v. Travelers Ins. 

Co„ 79 Ind. 172. 

3. Mass.—^Dlggs V. Diggs, 196 N.B. 

868, 291 Mass. 399. 

Bules hbld valid 

(1) Probate court rule that on fll- 
ing of statement of objection within 
slx months after entry of decree nisi 
in divorce case no decree absolute 
shall be entered because of mere ef- 
flux of time wlthout some judicial 
dlsposltion of objectione is a valid 
rule, preventing decree nisi from 
becoming decree absolute by lapse 
of time, notwlthstandlng longer pe- 
rlod than slx months has elapsed 
after statement of objectione has 
been flled until objections have been 
disposed of.—^Dig^^ v. Diggs, supra. 

(2) Superior court had authority 
to establlsh Divorce Rules, rule 6, 
providing that before slx months 
from grantlng of decree of divorce 
nisi libelee or other interested party 
may flle statement of objections to 
absolute decree, and that such decree 
shall not become absolute until such 
objections have been disposed of, and 
rule has force of law.—^Feldman v. 
Feldman, 119 N.E. 681, 230 Mass. 
880. 

(3) A rule of court provldlng that 
in divorce cases ”when the respond¬ 
ent is not within the county, but is 
wltl^ the state, the sherjff shall 
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suits,^ and in actions of replevin;® and various 
other matters of practice and procedure.® 

Evidence* While mles of court as to the admis- 
sion and recognition of evidence, not involving 
questions of substantive law, have been held valid,^ 
rules which attempt to control the rights of parties 
in the matter of evidence admissible under the gen- 
eral principies of law are invalid.® 


h. Jnxisdictioii and Bemedies 

Court rules which eniarge or dlmlnish the constltu- 
tional or statutory Jurlsdlctfon of a court, or which pup- 
port to glve new remedies or to extend or curtall exlst- 
ing ones, are Invalld. 

The jurisdiction of a court as conferred by the 
constitution or statute cannot be enlarged or dtain- 
ished by a rule of court,® such as a rule dispensing 


deputlze the sheriff of the county 
where the respondent may be found 
to make the Service, and shall return 
that the respondent cannot be found 
wlthin this county, and that he depu- 
tized the sheritf of such other coun¬ 
ty to make the Service; and shall 
attach thereto the afOldavit of the 
offlcer makingr the Service*', is a rea- 
sonable and proper rule and one 
which the court has power to make 
by virtue of Divorce Law of May 2, 
1929 § 66.—^Knowles v. Knowles, 5 
Schuylkill Regr. 242. 

(4) Rule for ex parte hearing- 
where respondent has been duly 
served and fails to flle answer with- 
in prescribed time is valid.—Smith v. 
Smith, 16 Pa.Dist. & Co. 414, 29 
Schuylkill Leg.Rec. 191. 

4. N.J.—Guardian Life Ins. Co. of 

America v. Rita Realty Co., 5 A2d 

45, 17 N.LMisc. 87. 

6 . Pa.—^Russ Soda FountfiUn Co. v. 

Victor Pastry Shoppe, 190 A. 376, 

126 Pa.Super. 452. 

Snles held valid 

(1) Court rule relating to proce- 
dure in actions of replevin, where de¬ 
fendant claixns lien or has distrained 
property for rent, is authorized by 
statute.—^Ricci v. Pelnio, 178 A. 826, 
113 Pa.Super. 269. 

(2) Rule of court relative to as- 
serting claim of lien on replevied 
property in affldavit of defense is 
not consistent with law regulatlng 
replevin.—Katz v. Wagoner, 92 Pa. 
Super. 863. 

Contempt of oouzt 

(1) The statute glvlng municipal 
court Judges power to adopt rules 
regulating practice in such court in 
addltlon to statutory provisions pre- 
scrlbing practice therein authorized 
their adoption of rule that fallure of 
defendant in replevin to deliver re¬ 
plevied property to court balUff 
should be deemed contempt of court 
—^Universal Credit Co. v. Antonsen, 
22 N.E.2d 790, 801'lll.App. 334, trans- 
ferred 19 N.B.2d 8,66, 870 111. 609. 

(2) The Chlcago municipal court 
rule, that failure of defendant in 
replevin to deliver replevied prop¬ 
erty to court bailifl shall be deemed 
contempt of court is not rule of sub¬ 
stantive law, but purely practice 
rule within statute empowerlng mu¬ 
nicipal court ^dges to adopt prac¬ 
tice rules.—^Unlversal Credit Co. v. 
Antonsen, supi^ 


(8) Such rule is not Invalid as in 
confllct with Replevin Act—^Uni- 
versal Credit Co. v. Antonsen, supra. 

(4) Nor is it Invalid as in con- 
flict with general laws of state, as it 
is In addltion thereto.—^Universal 
Credit Co. v. Antonsen, supra. 

(6) The Judge of Chicago mu¬ 
nicipal court could reasonably deem 
rule adopted by the Judges, that 
fallure of defendant In replevin to 
deliver concealed property described 
in wrlt to court bailiff, should be 
deemed contempt of court necessary 
and expedient for proper administra- 
tlon of justice within statute au- 
thorlzing such Judges to adopt prac¬ 
tice rules deemed necessary or ex¬ 
pedient for such purpose, as such 
rule gives remedy in addltion to 
those provlded by statute to dls- 
courage concealment of property and 
dlsobedience of court*s commands.— 
TJniversal Credit Co. v. Antonsen, su¬ 
pra. 

e. 111.—Wilson V. GUI, 279 IlLApp. 

487. 

La-—Capital City Auto Co. v. Folse, 

92 So. 300, 151 La. 689. 

Mass.—Wilson v. Checker Taxi Co., 

161 N.E. 803, 263 Mass. 426. 

Minn.—Jovaag v. 0*Donnell, 249 N. 

W. 676, 189 Minn. 315. 

16 C.J. p 907 note 81. 

Agxeements between attomey and 
Client 

(1) Court rule regulring agree- 
ment between attomeys or parties 
touching suit to be In wrltlng or 
made in open court and entered of 
record is valid.—^Billington v. Na¬ 
tional Standard Life Ins. Co., Tex. 
avApp., 68 S.W.2d 239. 

(2) Court rule, in effect Inhibitlng 
making contingent fee contracts be¬ 
tween attomeys and clients, and 
thus depriving party of substantive 
right to contract, was held invalid.— 
Shannon ‘v. Cross, 222 N.W. 168, 246 
Mich. 220. 

Dlstzlot In whieh milt mxutt he 
hronglit 

(1) Power glven by Municipal 
Court Code S 8, to the Justices of 
that court to adopt rules, does .not 
authoxize one requiiing actions for 
rent to be brought in the district in 
which the premises are located, this 
contravening S 17, requlrlng an ac- 
tion to be brought in a district in 
which a party resides.—^People ex 


rei. Nassolt v. Young, 186 N.T.S. 
334, 196 App-Dlv. 613. 

(2) Municipal Court Code S 17 
subd 5, provlding that nothing in 
that section, as to the division of the 
court in which actions must be 
brought, shall prevent the Justices 
designatlng a part of the court where 
special classes of actions shall be 
brought authorizes only the estab- 
llshment of parts of court in 
each district for such purpose, and 
not a rule requiring a certain class 
of cases to be brought in a district 
other than requlred by the section.— 
People ex«rel. Nassoit v. Toung, su¬ 
pra. 

Motion for dlrected vezdiot 
Super.CtRules, 1923. rule 44, re- 
quiring motion for directed verdict 
to be separate matter. dissociated 
from requests for instructlons, is 
proper requirement and within pow¬ 
er of court to adopt, under Gen.L. 
c 213 § 3.—Carp v. KAplan, 146 N.E. 
779, 261 Mass. 225. 

Bepoitlng asgunent of oonnsAl 
Provlsion of district court rule re- 
quiring party requesting reporting, 
as distlnguished from transcriblng, 
of counsers argument, to pay re¬ 
porter therefor, was held invalid.— 
Jovaag V. CDonnell, 249 N.W. 676, 
189 Minn. 315. 

Beport of znaster in eqnity 
Superior court rule requlrlng mas- 
ter to append to his report sum- 
marles of evidence necessary to en- 
able court to determino whether evi¬ 
dence was sufficient in law to sup- 
port findlngs is valid exerclse of 
power to regulate procedure and 
practice in equity confirmed in su¬ 
perior court, binds parties, master, 
and court, and is to be made effec¬ 
tive in all its parts according to 
their true meaning and Intent.— 
Morin v. Clark, Mass., 6 N.E.2d 830. 
7, Ma—Sellars v. Carpenter, 27 Me. 
497. 

Md.—Gist V. Drakely, 2 GUI 330. 41 
Am.Dec. 426. 

16 C.J. p 906 note 61. 

& Wash.—State v. Pavellch, 279 P. 

1102, 163 Wash. 379. 

16 C.J. p 906 note 61 Cc]-[e]. 

9. U.S.—Standish v. Gold Creek 
Mining Co., C.CA.Mont., 92 F.2d 
662, certiorari denied Gold Creek 
Mining Co. v. Standish, 58 S.Ct. 
476, 302. XJ.S. 765, 82 L.Ed. 694— 
U. S. V. National City Bank of New 
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with process, or otherwise conflicting with funda- 
mental rights in reference thereto, see infra § 172 c; 
nor can powers designed to be exercised by the court 
be transferred *to any other body in this manner.^® 

The rule-making power of a supreme court does 
not cxtend to a modification or limitation of the ju- 
risdiction of any other court as fixed by law,ii nor 
can a supreme court prescribe niles of procedure 
which will preclude any court from exercising ju- 
dicial functions in a matter in which jurisdiction is 
properly invoked.^2 

Remedies. Rules of practice and procedure adopt- 
ed under a practice act are strictly limited to carry- 
ing legislation into effect and cannot give new rem¬ 
edies or extend or curtail existing ones.13 

c. Process 

Court rules regulatfng process are valld oniy when 
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they do not contravene the statutes nor affect funda- 
mental or substantive rights. 

Courts of general and superior jurisdiction have 
inherent power to control and recall their process, 
and may make rules goveming the issuance and 
Service thereof, not contravening statutory regula- 
tions nor affecting principies of substantive law.i^ 

dL Appeal and Error 

Reasonable rules of court regulatfng practice and 
procedure with respect to appeal or error are valld If 
not In contraventlon of the constitution or statutes. 

Subject to the principle that rules of court muk 
not contravene constitutional or statutory provisions 
nor regulate substantive rights, courts may, especial- 
ly where the legislature has provided no mode of 
procedure, adopt reasonable rules of practice with 
respect to appeals and writs of error,such as the 
time within which the proceeding for review must 
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York, aC.A,N.Y., 83 F.2d 236, 106 
A.L.R. 1235, afflrmingr, ^.C., State 
of Russla V. Bankers Trust Co.. 
4 F.Supp. 417, certiorari denied TJ. 
S. V. National City Bank of New 
York. fe7 S.Ct. 25, 299 U.S. 663, 
81 L-Ed. 414. 

<jal.—Helbush v, Helbush, 290 P. 18, 
209 Cal. 758. 

HL—Barry v. Kniglxt. 16 N.E.2d 999, 
296 IlLApp. 277. 

La.—Bell V. 0’Rourlse, 11 La. 124. 
Hicb.—^Ray Jewelry Co. v. Darling*, 
231 N.W. 101, 261 Midi. 167. 

Okl.—Oklahoma Pipe Line Co. ‘ v. 
State Industrlal Commission, 299 
P. 180. 

Ya.—^Virgrinia Home for Incurables 
V. Coleman, 178 S.E. 908, 912, 164 
Va. '230, quoting Corpus Jorls. 

16 C.J. p 907 note 82. 

Snbstitntincr g'exi.exal for Ihnited Jn- 
risOiotioiL 

That - a court of limited jurisdic¬ 
tion may exerOise its discretion in 
use of rules of practice of court of 
sreneral jurisdiction does not substi¬ 
tute, nor authorlze court to substi¬ 
tute, general jurisdiction for limited 
Jurisdiction specified by statute,— 
Barry v. Emght, 16 N.E.2d 999, 296 
IlLApp. 277. 

Betrial of faots 

Jurisdiction of supreme court can¬ 
not be eniarged to permit retrial of 
facts by it.—^Dexter Tam Co. v. 
American Fabrics Co., 129 A 527> 102 
Oonn. 629. 

10 . Md.—Mltchell v. MltchelL 1 GUI 

66 . 

11 . Arla—Colllns v. Superior Court 
in and for Maricopa County, 62 P. 
2d 131, 48 Arlz. 381. 

Tex.—^Brown v. Hooks, 299 S-W. 228, 
117 Tex. 165. 

la, Tex.—State v. Scranton Inde- 
pendent County Line School Dlst, 
285 -S.W* 601j • affirmiag 


Scranton Independent School DisL 
V. State, Civ.App., 277 S.W. 435. 

13. Conn.—^Ackerraan v. Union & 
New Haven Trust Co-, lOO A 22, 
91 Conn. 500. 

Mlch.—Jones v. Eastem Michlgan 
Motorbuses, 283 N.W. 710, 724, 287 
Mich. 619, quoting Oorpns Xoris. 

14. Utah.—^In re Evans, 130 P. 217, 
42 Utah 282, reversing 62 P. 913, 
22 Utah 366, 53 L.H.A 962, 83 
Am.S.R. 794. 

16, IlL—Cohen v. Bendlx, 17 N.E.2d 
12, 369 111. 507—^Danoff v. Larson, 
16 N.E.2d 290, 868 IlL 519. 

N.Y.—^Juskowitz v. Stern, 283 N.Y.S. 
956, 158 Misc. 28. 

Begulatlng fundamental rights 
Notlce or process of some kind is 
a fundamental right and Is jurisdic- 
tlonal in nature and not a mere 
matter of practice to be regulated by 
a rule of a court which does not 
have common-law jurisdiction.—^Wll- 
mlngton Trust Co. v. Baldwin, Del. 
Super., 195 A 287. 

Bule held valld 

Where a statute provides that a 
nonresident defendant in a chancery 
suit may be served with the sub- 
pceha by publication thereof In a 
newspaper within the state, and by 
postlng it at the courthouse door, 
the court may further provide by 
rule that, where the residence of de¬ 
fendant is stated, either in the bUl, 
or In the affidavlts to obtain publica¬ 
tion, the register shall inclose to 
him by mail within forty days from 
the time of making ^he order a 
copjr of the order posted up at the 
courthouse. Such a rule is valld and 
will be enforced.—Butler v. Butler, 
11 Ala. 668. 

Bules held lavalld 

(1) Since the acts, necessaUry to 
give jurisdiction cls specilied by stat¬ 
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ute cannot be added to, or limited by, 
a rule of court compliance with 
Code Civ.Proc. 5 413, in mailing sum- 
mons to a defendant whose residence 
is known, will not be afiCected by 
fallure to observe a rule of court re- 
auirlng such mailed documents to be 
reglstered.—^Klokke Inv. Co. v. Su¬ 
perior Court in and for Dos Angeles 
County, 179 P. 728, 39 CaLApp. 717. 

(2) Adoption of district court rule 
eliminating persona! service on re- 
spondents in irrigation company’s 
proceeding for change in point of di- 
version was beyond court^s juris¬ 
diction.—San Luis Valley Irrlgating 
Dist V, Centennial Irrigating Ditch 
Co., 272 P. 9, 84 Colo. 602. 

(3) A municlpal court rule that 
such court may direct service of 
summons in such manner as it deems 
proper in case of offlcer's inability to 
make due service thereof is void as 
authorizing each judge of such court 
io make whatever orders he sees flt 
in each case In violatlon of act au¬ 
thorizing majority of judges to make 
rules.—^Danoff v. Larson, 16 N.E.2d 
290, 368 111. 519. 

(4) A rule providing that an ap- 
plication to the court to ralse any 
jurisdictional question shall be 
deemed an appearance, and no fur¬ 
ther process. shall be necessary to 
bring the party into court, is in- 
valid. Jurisdiction over a person can' 
never be acquired, unless by a 
method which the law speciflcally 
provides, or by consent of the party 
hlmself. If the legal method has not 
been employed and the party ex- 
pressly refuses his consent, an as* 
sumptlon of jurisdiction by the 
court will be purely arbitrary.—^HufC 
V. Shepard, 58 Mo. 242. 

16. Ark.—^Harrlson v. Tradee, 27 

Ark. 59. 

Cal.—^Silva v. Co-Operative Dalry- 
‘ men’B League, 42 P;2d 370, 5 Cal: 
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be taken or exceptions be presented,!^ and sudi | as the time within which the notice of appeal 


App.2d 294—Johnson v. Superior 
Court of San Bernardlno County, 
260 P. 686. 79 Cal.App. 650. 

111.—People, for Use of Ttndall v. 
London & Lancashire Indemnity 
Co. of America, 14 N.E.2d 289, 294 
IlLApp. 619. 

Mich.—^Attorney General v. Lane, 243 
N.W. 6, 269 MIch. 283, certiorari 
denied Lane v. Voorhies, 53 S.Ct. 
115. 287 U.S. 664, 77 L.Bd. 665. 
Pa.—Rutenberg v. City of Philadel¬ 
phia, 196 A. 73. 329 Pa. 26. 

Tex.—Glenn v. McCarty, 110 S.W.2d 
1148, 130 Tex. 641, denylng re- 
hearing: 107 S.W.2d 363, 180 Tex. 
641, dismisslngr application 103 S. 
W.2d 1098—Stlllman v. Hirsch, 99 
S.W.2d 270, 128 Tex. 859. afflrm- 
inff, Clv.App., 84 S.W.2d 601—The 
Praetnrians v. Redmon, Clv.App., 
93 S.W.2d 607, reversed on other 
S^rounds, Com.App., 123 S.W.2d 
644. 

16 C.J. p 907 note 77. 

Frereq.iii8lt68 to writ of error to iJi- 
texmediate conrt 

The statutes grovemlngf applica- 
tions for writs of error do not manl- 
fest intent to fumlsh a complete 
Standard for such applications nor 
to override supreme court rule re- 
quirlngr motlon for rehearing to be 
flled In court of civil apheals as a 
prerequislte thereto.—Glenn v. Mc¬ 
Carty. 110 S.W.2d 1148, 130 Tex. 
641, denylngr rehearing 107 S.W.2d 
363, 130 Tex. 641, dlsmissing applica¬ 
tion 103 S^W.2d 1098. 

Appeal from department of registra. 
tiou 

In absence of statute regulatlng 
procedure on appeal from order of 
director of department of registra- 
tion revoklng license of physlclan 
and surgeon, supreme court has au- 
thority and duty to deflne procedure. 
—Baker v. Department of Registra- 
tion, 3 P.2d 1082, 78 Utah 424. 

I^and conrt mia 

(1) Rule that no statement other 
than that In bili of exceptions, that 
party excepls to ruling, need be flled, 
was held not invalid as contrary to 
superior court rule.—Crawford v. 
Roloson, 160 N.R 303, 262 Mass. 
627. 

(2) Land court rule that no other 
statement of exception to ruling in 
counsers absence than that In bili of 
exceptions need be flled was reason- 
able.—Crawford v. Roloson, supra. 
Supersedeas boads 

A rule of the supreme court, al- 
though not requiring every super¬ 
sedeas bond to be conditioned on 
payment of condemnation moniey, 
does not violate Const. art. 4 § 27, 
requiring that supersedeas bonds 
give sufficient security for payment 
of condemnation money or to abide 
decree.—rOwnbey v. Morgan, Del., 106 

21 C.J.S.—18 


A. 838, 7 Boyce, 297, affirming Mor¬ 
gan V. Ownbey, 100 A. 411, 6 Boyce, 
379. 

Fxesentatloa of gronads of revlew 

District court rule, precluding re- 
view of sufficiency of evidence, un- 
less request for ruling with specifl- 
catlons of grounds be flled, was with¬ 
in court*s power.—Holton v. Ameri¬ 
can Pastry Products Corporation, 174 
N.R 663, 274 Mass. 268. 

BxoeptloBS and notloe of flling 

(1) Circuit court rule, by which all 
exceptions to adverse rulings from 
the court are considered saved as a 
matter of course, the exception to 
be noted by the reporter transcrib- 
ing the testlmony and to be inserted 
in the bili of exceptions, is not viola- 
tive of Rev.St.1919 S 1459, provid- 
ing that whenever either party shall 
except to the opinion of court and 
shall wrlte the exception and pray 
the court to allow and sign it, the 
court shall sign the bili, if true.— 
State ex rei. Brockman Mfg. Co. v. 
Miller, Mo., 241 S.W. 920. 

(2) Rule of superior court re¬ 
quiring notice in writing to adverse 
party of flling of exceptions is with¬ 
in power of court under Rev.Daws c 
158 8 3 c 178 § 106; and such rule 
and practice of dismissal of excep¬ 
tions for want of compliance there- 
with does not violate constitutional 
rlghts of party whose exceptions are 
dismissed.—Day v. McClellan, 128 N. 
R 412, 236 Mass. 330. 

Settling record 

Where record cannot be settled in 
any of the manners provided by 
Laws 1913 c 178, no court except the 
supreme court can prescribe any 
special rule or direction for the set¬ 
tling of the record for the purpose 
of a new xrial or an appeal under § 
6 of such act.—^Kremer v. Public 
Drug Co., 168 N.W. 57, 40 S.D. 524. 

Presentliig xepoxt of prooeedings at 
tilal 

The rules of the supreme court 
and the court of appeal effective 
Aug. 1, 1938, providing that report 
of proceedings at trial shall be pre- 
sented within fifty days from day 
notice of appeal is flled instead of 
within flfty days as was formerly 
provided, were applicable in action in 
which notice of appeal was flled 
Aug. 29, 1938, notwlthstanding 

amendment of rules had not been 
published in offlcial bound volume of 
opinions of supreme court, where 
amendment to rules had been pub¬ 
lished several times in legal publica- 
* tions of general circulation among 
lawyers prior to date when notice of 
appeal W€« flled.—Stribling v. Grace, 
IlLApp., 22 N*E,2d 719. 

Trial de novo 

Court rule requiring litigant on 
appeal.to try case on transcript of 
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’ evidence, supplemented by oral evi¬ 
dence, does not accord litigant con¬ 
stitutional right to trial de novo.— 
Dehmer v. Campbell, 180 N.R 267, 
124 Ohio St. 634. 

Prohlblting xevexsal for teehnioal 
error 

Rule prohibiting reversals for 
technical errors, and requiring ap¬ 
pellant to Show prejudice from er- 
roneous rulings, when construed so 
as not to apply to fundamental er¬ 
rors, is constitutional.—Golden v. 
Oaiome, 249 S.W. 822. 112 Tex. 644. 
Contraventlon of statute 

(1) A Circuit court rule that no 
party who falis to have proceedings 
reported shall be entitled to have a 
bili of exceptions flled by court could 
not change or vary terms of general 
statutes as to bilis of exceptions.— 
Steiner Bros. v. Slifkin. 186 So. 156, 
237 Ala. 226. 

(2) Court rule requiring manda¬ 
mus petition to compel certiflca- 
tion of bili of exceptions to be flled 
within twenty days after refusal to 
certify is in conflict with statute.—■ 
Brown v. Hutcheson, 146 S.R 27, 167 
Gra. 451, reversing 144 S.E. 147, 38 
GaApp. 458, conformed to 146 S.R 
329, 39 Ga.App. 99. 

(8) Court rule lOla (169 S.W. xi), 
If it Intended to prevent revleW of 
record because there was no motion 
for a new trial, would be incon- 
sistent with legislative enactment, 
and hence beyond the bower of the 
Supreme Court, the procedure for 
criminal appeals being prescribed by 
statute.—Sessions v. State, 197 S. 
W. 718, 81 Tex.Cr. 424. 

17- CaL—Johnson v. Superior Court 

of San Bernardino County, 250 P. 

686 ’, 79 Cal.App. 660. 

Colo.—^Ernst v. Lamb, 213 P. 994, 78 

Colo. 132. 

^d.—Swann v. State, 138 A, 329, 163 

Md. 700. 

Mass.—^Russell v. Poley, 179 N.E. 

619, 278 Mass. 146—Herbert v. G. 

B. Lothrop Theatres Co., 173 N. 

E. 689, 273 Mass. 462—^Brown v. 

Grow, 144 N.E. 403, 249 Mass. 

495. 

Wash.—Nudd v. Fuller, 273 P. 200, 

150 Wash, 389. 

Wyo.—Snider v. Rhodes, *79 P.2d 

481. 

Contraventlon of statute 

(1) Rules excluding Sundays and 
holidays in calculatlng time provid¬ 
ed apply only where the statute is 
silent, and cannot enlarge the ten 
days flxed by the statute within 
which to apply for a wrlt of error.— 
Covey V. Williamson, 286 P. 469, 
52 App.D.C. 289. 

(2) Part of Circuit court rule re¬ 
quiring bili of exceptions to be pre- 
sented within ten days after entry 
of Judgment. must yield to statute 
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be given;^® the form, contents, and time of filing 
or docketing the transcript or record the time of 
filing briefs;20 the form and nature of briefs and 
arguments;2i or the mode of raising points and 
presenting questions for review.^^ 

However, any rule of court which deprives a par- 
ty of his constitutional or statutory right to prose¬ 
cute an appeal or a writ of error, which con¬ 
fers a right of appeal in a case where it does not 
exist at common law or by statute,is invalid. 
Where a statute regulating the procedure or appeal 


is so uncertain that two interpretations leading to 
different results are possible, the supreme court is 
authorized to correct the situation by a rule.26 

e. Discretion of Court 

A rule which prevents the exerclee of a court's dis¬ 
cretion Is Invalid. 

Where, according to statute or common law, a 
certain matter is left to the discretion of the court, 
a rule which prevents the exercise of such discre¬ 
tion is invalid and cannot be enforced.26 


permitting: tender of bili of excep- 
tlons within slxty days after entry. 
— ^Haxt V. State Industrial Accident 
Cbmmission, 88 P.2d $98, 148 Or. 
$92. 

(3) The supreme court*a promulga- 
tion of rule, reducing time for taJc- 
Ingr appeal in civil actions from nine- 
ty days to ‘thirty days after entry 
of Judgm^ent appealed from, did not 
abrog'ate statutory provislon for ap¬ 
peal by state department of pubHc 
Service within twenty days after en¬ 
try of Judgment in superior court in 
any actlon of review.—State ex rei. 
Department of Public Service v. 
Northern Pac. Ry. Co., Wash., 94 P. 
2d 502.. 

18. IlL—Johnson v. Cook County, 13 
N.B.2d 169, 368 111. 160, reversing 
8 N.D.2d 220, 290 lll.App. 6&2. 

19. Del.—Ownbey v. Morgan, 106 A. 
838, 7 Boyce 297, afflrming Morgan 

V. Ownbey, 100 A 411, 6 Boyce 379. 
Ky.—^Tuttle V. Commonwealth, 77 S. 

W, 2d 351, 267 Ky. 6.0. 

N.C.—Pruitt V. Wood, 166 S.B. 126, 
199 .N.C. 788—Pentuff v. Park, 143 
S.E. 139, 195 N.a 609—Stone v. 
Ledbetter, 133 S.E. 162, 191 N.C. | 
777—State v. Parmer, 124 S.E. 562, 
188 N.a 243. 

Or.—^In re Purdln*s Estate, 240 P. 
890. 

15 C.J. p 907 note 79. 

Bule held valid 

The supreme court rule reauiring 
that record on appeal be flled in 
clerk*8 office within sixty days after 
llling thereof in district court clerk^s 
office merely Interprets and applies 
statute, requirlng latter clerk to 
transmit. record to supreme court 
clerk if district court grants no new 
trial within twenty days after filing 
of speclfications of error, and is au¬ 
thorized by statute providing that 
supreme court xnay prescribe rules 
of practice therefor not inconsistent 
wlth state constltutlon or laws.— 
Snlder v. Rhodes, Wyo., 79 P.2d 481. 
Oontrav j s n tlon of statute 
(1) Appeals in quo warranto pro- 
ceedings are govemed by statute, 
which supersedes court rule requlr- 
Ing that transcript be filed within 
twenty days after appeal is perfect- 
ed.r--Omdorff ly. Btate ex reh McGill, 


Tex.Civ.App., 108 S.W.2d ■ 206, error 
refused. 

(2) Comp.St.1910 § 5122, providing 
no proceedlng to reverse, etc., Judg- 
ment or flnal order shall be com- 
menced, unless within one year is 
statute of llmitatlons, and supreme 
court*a Power cannot, by rule or 
otherwise, change time flxed.—^Boner 
V. Fall River County Bank, 168 P. 
726, 26 Wyo. 260. 

aa Ohio.—Anderson y. Industrial 
Commisslon of Ohio, 19 N.B.2d 509, 
136 Ohio St. 77. 

Wyo.—^Harvey y. Stanolind Oil & 
Gas Co., 86 P.2d 736, denying re- 
hearing 84 P.2d 755. 

Bules held valid 

(1) A rule of the court of appeals 
requirlng briefs to be flled in er¬ 
ror proceedlngs within a reasonable 
time is a valid exercise of the pow- 
er conferred on that court.—^Ander- 
son V. Industrial Commisslon of 
Ohio, 19 N.B.2d 609, 136 Ohio St. 
77—^Adams v. Hollow Rock Mln. & 
Transp. Co., 140 N.E. 624, 108 Ohio 
St 35^ 

(2) The rule of the supreme court 
that in workmen’s compensatlon cas¬ 
es brief shall be filed within fifteen 
days after filing petltlon in error or 
record on appeal was not invalid as 
inconsistent with statute providing 
that record on appeal from compen¬ 
satlon award must be filed within 
seventy days from date of decislon 
and that fifteen days shall be al- 
lowed thereafter for filing brief, in 
view of fact that legislature had met 
no less than three times since pro- 
mulgation of rule without altering 
language of statute and at one ses- 
slon speciflcaJly reSnacted language 
of statute.—^Harvey v. Stanolind 011 
& Gas Co., Wyo., 84 P.2d 766, re- 
hearing denled 86 P.2d 735. 

ai. lowa.—Siesseger y. Puth, 234 N. 

W. 640, 211 lowa 775. 

Polats and propositions 
Court rule 63, 128 N.W. xl, re¬ 
quirlng a statement of the error to 
be followed by pbints 'and proposi¬ 
tions, is not in confllct with Code 
Suppi. 1913 9 4136, proyiding that 
no asslgnment of error, shall be re- 
quired:—Wine y. Jones,- 168 N.W. 
318,. 183 lowa 1166, modlfying opin- 
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ion on rehearing 162 N.W. 196, 183 
lowa 1166. 

aa. Idaho.—^Morton Realty Co. y. 
Big Bend Irr. & Min. Co., 218 P. 
433, 37 Idaho 311. 

N.C.—Baker y. Clayton, 164 S.B. 238, 
202 N.C. 741—In re Beard^s Will, 
168 S.E. 748, 202 N.C. 661. 

S.G.—Brown v. Pledmont Mfg. Co., 
96 S.E. 138, 109 S.G 343. 

Bnle held reasonable 
The requirement of supreme court 
rule that errors relied on be placed 
in statement of case was not arbi- 
trary or unreasonable.—Gyure y. 
Sloan Valve Co., 11 N.E.2d 963, 367 
111. 489. 

23. Colo.—^Drennen v. Johnson, 176 
P. 479, 66 Colo. 381. 

Mich.—Jones v. Eastern Michigan 
Motorbuses, 283 N.W. 710, 287 

Mich. 619. 

Bules held invalid 

(1) The writ of error provided for 
in constltutlon cannot be abolished 
by supreme court by exercise of its 
rule maklng power nor by leglsla- 
tlve enactment.—Jones v. Eastem 
Michigan Motorbuses, supra. 

(2) District court rule, to same ef- 
fect as Rev.St.l908 9 2528, requirlng 
payment of docketing fee on appeal 
from county court to dlstiict court, 
could not authorize the remitting of 
a transcript actually docketed with¬ 
out the payment of the fee, since the 
right of appeal is statutory, and no 
rule of court ‘ can deprive a party 
of that right.—^Drennen v. Johnson, 
176 P. 479, 65 Colo. 381. 

24. Fla.—^Bellamy y. Bellamy, 4 
Fla. 242. 

25. Wyo.—^Harvey v. Stanolind Oil 
& Gas Co., 86 P.2d 735, denying 
rehearing 84 P.2d 756. 

26. Pa.—South Plttsburgh Water 
Co. V. Winterberger, 76 Pa.Super. 
150. 

15 C.J. p 907 note 85. 

Amendments 

The county court of Allegheny 
County is a court of record with ali 
the common-law powers of such a 
court to allow amendments, and it 
cannot, by adoption of a general rule, 
dlvest itself of the duty to exercise 
a discretion with which it is by 
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§ 173. Method of Adoption 

a. In general 

b. Adoption by convention of judges 

a. In (leneral 

It Is usually held that court rules must be promulgat' 
ed formally and be In writlng and adopted of record; but 
rules restlng In paroi and established by long practice 
have been upheld. 

It has been laid down that rules of court must be 
definitely stated, and promulgated formally,27 at 
least rules framed to guide and govem litigants,^* 
and should not be in force until after reasonable 
publicity and notice thereof.29 So it is very gener- 
ally held that the general rules of practice enacted 
by the courts must be embodied in writing and 
adopted of record.^® Nevertheless rules resting in 
paroi and established by a long course of practice 
have been upheld,especially in the federal courts, 
as stated in the CJ.S. title Federal Courts § 96, also 


25 CJ. p 827 note 20. So, when necessary, the 
court may supplement rules previously fonnulated 
and printed, by declaring a new rule from the 
bench to meet a particular situation.*^ 

Where a rule requiring the filing of a demand 
for a jury triai had not been enforced, publication 
of notice that it wouid be strictly enforced after a 
speci fi ed date corrected the previous delinquency in 
its enforcement.3® 

Failure of court to enact rule as required by 
mandatory statute does not deprive a litigant com- 
plying with the statute of the benefit of the rule.^^ 

b. Adoption by Oonvention of Judges 

In some Jurisdictions rules of practice may be adopt¬ 
ed by a convention of Judges. 

In some jurisdictions jthe judges of the superior 
courts are authorized to meet in convention at stat¬ 
ed periods for the purpose of adopting uniform 
rules.35 The powers of such a convention are lim- 


law invested.—South Plttaburgrh Wa- 
ter Co. v. Winterberg-er. supra. 

87- 111.—^Illlnola Cent R. Co. v. 
Hasklns. 2 N.E. 664, 115 111. 300. 

15 C.J. P 907 note 86. 

SufflolexLcy of promnlffatloii 

While customarily court rules axe 
published in ' current bar dockets or 
otherwise, such publication or pro- 
mulgatlon Is not essentlal to the en- 
forcement of the rule. whlch Is 
adopted In open court and whlch Is 
spread of record on the order book 
of the court.—State ex rei, Thomp¬ 
son V. Barce, 10 N.E.2d 612. 212 Ind. 
595. 

FxixLtlag' wDLd flllng' ooples 
In order that rules may be given 
the necessary publicity, it Is fre- 
Quently provlded that they shall be 
printed and that copies be flled in 
the office of the clerk.—In re Max¬ 
well, 14 N.T.S. 668—16 C.J. P 908 
note 92. 

9& Mo.—State ex rei. Garvey v.' 
Buckner, 272 S.W. 940, 942. 808 
Mo. 390, citing Oorpna Juris, 
arature of rules dlstlngulshed 

Forma! promulgatlon should pre- 
cede effective date of court rules 
framed to guide and govem liti- 
gants, but there Is no such requlre- 
ment in case of rules to ald court In 
apportlonment and dlspatch of Its 
business.—State ex rei. Garvey v. 
Buckner, supra. 

99.- IU.—Illinois Cent R. Co. v. Has- 
kins, 2 N.E. 654. 115 111. 300. 

16 C.jr. p 908 note 87. 

sa N.J.—^Lyczak v. Margulies, 161 
A. 64. 8 N.J.M1SC. 649. afflrmed, 162 
A. 690, 190 N.J.Law 862. 

16 C.J. p 908 note 90. 


Must be reoordad 

(1) Rules of courts of record can- 
not rest in paroi, but must be placed 
on courfs records. 

Ala.—^Naro v. State, 101 So. 666, 212 
Ala 5. 

111.—Calbreath v. Beckwlth. 260 IlL 
App. 7. 

(2) Custom or practice cannot be- 
come rule of court, because a rule of 
court is not valid unless spread on 
the records of the court—Calbreath 
v. Beckwlth, supra 

31. U.S.—U. S. V. French, C.C.A 
lowa 95 F.2d 922, certiorari de- 
nied 69 S.Ct 80, 305 U.S. 620, 83 
L.Ed. 396. 

Mich.—City of Betroit v. Judge of 
Recorderis Court, 237 N.W. 40, 255 
Mich. 44, citing Corpus Juris. , 
Mo.—State ex rei. Gerst Bros. Mfg^ 
Co. V. Ossing, 7 S.W.2d 428, 222 
Mo.App. 448. 

N.H.—Smith v. Tallman, 176 A. 867, 
87 N.H. 176. 

Utah.—Patton v. Evans, 69 P.2d 969, 
970, 92 Utah 524, 112 A.L.R. 589. 
*‘It is a fact well known to hench 
and bar that trlal courts have certain 
rules of procedure whlch are not 
specifled in the statute or the canons 
of the common law, and whlch may 
not even be spread upon the record 
of the court Tet they are well un- 
derstood and observed by both law- 
yers and judge. For instance, the 
court has a certain*hour for conven- 
Ing and adjouming court each day; 
a certain hour of the day, or day of 
the week or termi, for calling and 
hearing the motlon docket; the num- 
ber of times a case will be called be- 
fore parties are required to make a 
definite announcement, and the Ilke.” 
—^Maloney v. Hunt, 29 Mo.App. 379, 
382. 


A long-astablishod pxfU3tloe uni- 
foimly followed, especially in federal 
courts, has the same force and ef- 
fect as a rule of court where the 
practice relates to a matter Inherent 
in the case itself or to the mechanics 
or the form or mode of proce ss and 
not to a question of judlcial courtesy 
or Judicial admlnistration by courjt of 
its calendar.—^Patton v. Evans, 69 P. 
2d 969, 92 Utah 524, 112 A.L.R. 589. 
Custom. deolaxed by Judge 
Special justice of municipal court 
is competent to know and declare 
custom of his own court and custom 
so dedar ed is practical equi valent of 
rule whlch court has power to make. 
—Smith V. Tallman. 175 A. 857. 87 N. 
H. 176. 

39. Pa.—^Landls Estate, 3 Pa.Dlst. & 
Co. 676. 

33. Mich.—^Basmajian v. City of De- 
troit 240 N.W. 87, 266 Mich. 639. 

34. Pa.—re Shugars* Estate, 167 
A. 667, 312 Pa. 472. 

Notice to creditors of deoedenfs es- 
tate 

Statute requiring orphans' courts 
to provide, by general rule, for glv- 
ing of actual notice to creditor of es¬ 
tate, . who gave written notice of 
claim to executor or administrator 
is mandatory. and failure of court to 
enact rule dld not. deprive creditor 
complying with statute of benefits 
thereof.—In re Shugars* Estate, su¬ 
pra. 

35. Ga.—Jones v. Boykln, 196 S.E. 
900, 185 Ga. 606. 

15 C.J. p. 958 note 93. 

Powers oonfecsed 

(1) The authority of judges of su¬ 
perior courts to sit in convention and 
as a convention of judges to estabr 
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ited to making sucH niles, in addition to those pre- 
scribed by statute, as are necessary,^® which rules 
must be in harmony with the provisions of the stat¬ 
ute,3 7 in accordance with the principle stated su¬ 
pra § 170 b (1), and the convention is not author- 
ized to alter, modify, or annui any rule of practice 
established by statute.38 

§ 174. Adoption by State of Federal Rules 

Under some statutes the rules of practice obtainfng 
(n United States equlty courts are adopted as rules of 
practice In the state court; but a federal equlty rule 
conflfcting with a local statute must yleld thereto. 

Under the statutes in some jurisdictions rules of 
practice in equity courts of the United States are 
made rules of practice in Jthe state court when ex- 
ercising equity jurisdiction,39 and such statutes must 
be construed to apply to all rules and amendments 
thereof adopted by the supreme court whether be- 
fore or after their enactment.^® In mattefs not cov- 
ered by rules, the practice follows that of the high 
court of chancery in England,*^! but the practice 
of English chancery courts is inapplicable where a 
federal rule of practice or a local rule or statute 
prescribes a different procedure.^^ A federal eq¬ 
uity rule, if in conflict with a local statute govem- 
ing' chancery practice, must yield to the extent of 
the conflict^^ 


§ 175. General Nature of Rules 

Rules of practice shouid be general, and be so 
framed as to promote Justice. 

Rules of practice must be general,^^ and shouid 
be framed with a view to insuring, so far as possi- 
ble, just results in all cases, and minimizing the 
danger of injustice being done to parties in any 
case>5 They shouid facilitate getting at the real 
facts in an orderly manner, and shouid promote, 
and not impede, the administration of justice.*^® 

§ 176. Operation and EfFect of Rules 

a. In general 

b. Knowledge of rules 

c. Prospective or retrospective opera¬ 

tion 

a. In General 

Court rules cannot make valld anything which Is 
void in law, nor supersede, change, or interfere with the 
operation of statutory or other law; but authorized 
rules have the force of law, are binding on the court and 
lltigants, and must ordlnarily be enforced by the court. 
The rules governing proceedings In a case are those of the 
court In whloh the case Is pending. In case of con¬ 
flict between a general and a local rule the former pre- 
vails. 

A rule of court cannot operate so as to render 
valid anything which is void in law,^^ nor can it 
supersede, nullify, or change statutory or other 
law,^® nor can a rule of court operate so as to 


lish unlform rules of practice Is no 
greater than authorlty conferred by 
statute authorlzinsr convention.— 
Jones V- Boykln, suprcL 

(2) The general assembly had pow- 
er to rescind and annui any action 
which the general assembly mlght 
]|^ve prevlously authorized conven¬ 
tion of superior court Judges to taJke, 
slnce the convention was a creature 
of statute with authority no greater 
than was conferred by statute.— 
Jones V, Boykln, supra. 

(3) The fact that at time of adop¬ 
tion of constitutlon, enumeratlng 
powers of the superior courts, and 
provlding that they shouid have 'such 
other powers as were conferred on 
them by law, a statute was in force 
authorizing Judges of superior courts 
In convention to prescrlbe rules of 
practice. did not confer constitutlonal 
power on a convention of superior 
court Judges as dlstlnguished from 
powers of superior courts, but, even 
if It did confer power on the conven¬ 
tion, it o^ly conferred power con- 
tained in statute to make rules of 
practice.—Jones rv. Boykln, supra. 

(4) The passage of a rule of prac¬ 
tice by Judges' of superior courts in 
convention was not the ezerclse of a 
*‘Judlcial' power** wlthln constitutlon¬ 


al provision that Judicial powers of 
state shouid be vested In courts.— 
Moyers v. State, 197 S.B. 846, 186 Ga. 
446, 116 A.L 1 .B. 981, mandate con- 
formed to 198 S.E. 283, 58 Oa.App. 
237. 

36. N.T.—Gormerly v. McGlynn, 84 
N.T. 284—^Hecker v, Sexton, 43 
Hun 640. 

37. N.Y,—Gormerly v. McGlynn, 84 
N.Y, 284. 

38. N.Y.—Gormerly v. McGlynn, su¬ 
pra—Conderman v. Conderman, 44 
Hun 181. 

39. Fla.—Rorlck v. Sttlwell, 133 So. 
609, 101 Fla. 4. 

40. Fla.—^Kahn v. Welnlander, 22 So. 
653, 39 Fla. 210. 

41. Fla.—^Rorlck v. Stilwell, 133 So. 
609, 101 Fla. 4—^Long v. Anderson, 
37 So. 216, 48 Fla. 279, 5 Ann.Cas. 
846. 

42. Fla.—Earle v. Detroit & Securi- 
ty Trust Co., 138 So. 65, 103 Fla. 
618. 

Dlstinotloii ezisfes between ‘‘prac¬ 
tice’* prevalling in courts of chancery 
and “rules of practice.**—^Earle v. De¬ 
troit & Securlty Trust Co., supira. 

43. Fla.—^Barle v. Detroit & Securi-* 
ty Trust Co., supra. 
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44. Ind.—Shoner v. Pennsylvania R. 
Co., 28 N.E. 616, 29 N.B. 775, 130 
Ind. 170. 

45. Ind.—Shoner v. Pennsylvania 
Co., supra. 

48. Cal.—Baxter v. Boston-Paclflc 
011 Co., 253 P. 185, 81 Cal.App. 187. 
111.—Farmer v. Fowler, 123 N.B. 560, 
288 IlL 494. 

47. IT.S.—Grant v. Aubum Nat 
Bank, D.C.N.Y., 232 P. 201. 

Miss.—^Pickett v. Plckett, 2 Miss. 267. 

48. Cal.—Henry v. Willett, 212 P. 
698, 60 Cal.App. 244. 

111.—^Ma*tthiessen v. Duntley, 225 111. 
App. 249. 

Ind.—State ex rei. Weaver v. "W^eir, 
4 N.B.2d 542, 210 Ind. 601. 
lowa—Tate v. Delii, 269 N.W. 871, 
222 lowa 635. 

La.—^Hemler v. United Gas Public 
Service Co., 143 So. 265, 175 La. 
285. 

Mo.—State v. Rollinger. 256 S.W. 
460, transferred, App., 267 S.W. 17 
—^National Refrigerator Co. v. 
Southwest Missouri Light Co., 231 
S.W. 930, 288 Mo. 290. 

N.Y.—Threat v. City of New York, 
288 N.Y.S. 976, 169 Misc. 868— 
IBMedman v. Frledman, 204 N.Y.S. 
550, 122 Misc. 700. 

Ohio.—^Long & Allstatter Co. V.' Wil- 
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interfere with the operation of such law.^^ Where, • the organic laws, have ali the force of law,50 and 
however, a court is authorized to establish rules, must be complied with,®! unless compliaiice is 
such rules, when not repugnant to or in conflict with | waived in accordance with the rules stated infra § 


lis, 3 N.R2d 910. 62 Ohio App. 299, 
appeal dismissed Willls v. Long & 
Allstatter Co., 2 N.E.2d 600, 131 
Ohio St. 287. 

Or.—^Tn re Pittlck’s Estate, 202 P. 
216, 102 Or. 159—Schnitzer v. Stein, 
189 P. 984, 96 Or. 843. 

Pa.—^Nawocki v. Skazlak, 88 Pa.Su- 
per. 100. 

Tex.—^Durham v. Scrivener, Com. 
App., 270 S.W. 161, aflarming, Civ. 
App., 259 S.W. 606—^Duval County 
Hanch Co. v. Drought, Civ.App., 260 

S. W. 298, 

Va.—^Virginia Home for Incurables 
V. Coleman, 178 S.E. 908, 164 Va, 
230. 

15 C.J. p 909 note 5. 

Valldity of particular rules see supra 
§ 172. 

49. Cal.—^Ilenry v. Willett, 212 P. 
698, 60 Cal.App. 244. 

Ind,—State ex rei. Weaver v. Weir, 
4 N.E.2d 642, 210 Ind. 601. 

16 C.J. p 909 note 6. 

50 . U.S.—Weil V. Neary, N.Y., 49 S. 

Ct. 144, 278 U.S. 160, 73 L.Ed. 243, 
reversing, C.C.A., 22 F.2d 893, 

certiorari granted 48 S.Ct. 338, 
276 U.S. 613, 72 L.Ed. 732—In 
re G. W. GiannInI, Inc., C.C.A.N. 

T. , 90 P.2d 445, 111 A.L.R. 1492, af- 
flrming, D.C., 14 F.Supp. 1005— 
Wainer v. U. S., C,C.A.I11., 87 P.2d 
77, certiorari denied 67 S.Ct. 611, 
300 U.S. 669, 81 L.Ed. 876—Twlst 
V. Prairie 011 & Gas Co., C.C.A.Okl., 
27 F.2d 470, vacated per stlpula- 
tion 28 P.2d 1021—U. S. v. Minkus, 

. ;L6 Ct.Cust.App. 263. 

Ariz.—Daniel v. Telford, 76 P.2d 373. 

61 Arlz. 197—^De Camp v. Central 
. Arizona Light & Power Co.. 57 P. 
2d 311, 47 Ariz. 617—Klnman v. 
Grousky, 49 P.2d 624, 46 Ariz. 191 
—Day V. Board of Regents of Uni- 
versity of Arizona, 36 P.2d 262, 44 
Ariz. 277—De Mille v. State, 33 P. 
2d 280, 43 Ariz. 651, followed in 
McCormack v. State, 33 P.2d 282, 
43 Ariz. 555—Gillespie Land & Irri- 
gation Co. v. Hamilton, 18 P.2d 
1111, 41 Ariz. 432—Faltis v. Cola- 
chis, 274 P. 776, 35 Ariz. 78. 

Cal.—Helbush v. Helbush, 290 P. 18, 
209 Cal. 758—Silva v. Co-Operative 
Dalrymen’s League, 42 P.2d 370, 5 
Cal.App.2d 294—^People v. Walker, 
244 P. 94, 76 Cal.App. 192. 

D.C.—^Ncalon v. Davls, 18 F.2d 176, 
57 APP.D.C. 133. 

Fla.—Keen v. State, 103 So. 399, 89 
Fla, 113. 

111.—Gyure v. Sloan Valve Co., 11 N. 
E.2d 963, 367 111. 489—People v. 
Callopy, 192 N.B. 634, 368 111. 11— 
People V. Andrus, 132 N.E. 225, 299 
111. 50, reversing 219 lU.App. 206— 
Feldott v. Featherstone, 125 N.E. 
361, S90 111. 486—Lewls v. Renfro. 


9 N.B,2d 662, 291 Ill.App. 396— 
Bender v. Alton R. Co., 1 N.E.2d 
108, 284 IlLApp. 419—Swiercz v. 
Nalepka, 269 IlLApp. 262. 

Ind.—State ex rei. Ray v. Veneman, 
200 N.E. 216, 209 Ind. 576—Indi- 
ana State Sanatorlum of Rockville 
V. McMahon, App., 23 N.E.2d 288— 
Thompson v. Cleveland, C., C. & 
St. L. Ry. Co.. App., 11 N.E.2d 81 
—Lindeman v. Lindeman, 8 N.E.2d 
1004, 103 Ind.App. 494—^Bohannon 

6 Morrison v. Stutz Motor Car Co., 

7 N.E.2d 610, 103 Ind.App. 652— 
Rooker v. John Hancock Mut. Life 
Ins. Co., 184 N.B. 306, 98 Ind.App. 
478. 

Ky.—^Warfleld Natural Gas Co. v. Al- 
len, 33 S.W.2d 34, 236 Ky. 358— 
Kammerer v. Brown, 27 S.W.2d 969, 
234 Ky. 199. 

Me.—^Hutchins v. Hutchins, 4 A2d 
679—Hili v. Finnemore, 172 A 826, 
132 Me. 459—Cunningham v. Long, 
1.35 A. 198. 126 Me. 494. 

Mass.—^Kaufman v.’ Buckley, 188 N. 

E. 607, 285 Mass. 83. 

Mo.—Roblnson v. Sussman, App., 253 

S. W. 186. 

Mont.—Roush v. District Court of 
Eighth Judicial Dist. for Cascade 
County, 63 P.2d 96, 101 Mont 166 
—State V. KAcar, 240 P. 366, 74 
Mont 269. 

Nev.—Sullivan v. Nevada Industrial 
Commission, 14 P.2d 262, 54 Nev. 
301—^Whitman v. Moran, 13 P.2d 
1107, 54 Nev. 276—State v. Second 
Judicial Dist. Court in and for 
Washoe County, 233 P. 843, 48 Nev. 
459—Golden v. McKim, 204 P. 602, 
,46 Nev. 350. 

N.M.—State v. Faircloth, 277 P. 30, 
34 N.M. 61—State v. City of Albu- 
Querque, 262 P. 226, 33 N.M. 184. 
N.T.—Lambert v. Lambert, 1 N.E.2d 
833, 270 N.T. 422, reversing 278 N. 

T. S. 680, 244 App.Div. 78—Sachs v. 
Blum, 272 N.T.S. 334, 241 App.Div. 
384—Lyons v. Burtis, 284 N.T.S. 
106, 157 Misc, 326, 

Okl.—Charley v. Britton-Johnson Oil 
Co.. 263 P. 1096, 129 Okl. 153— 
Renfrow v. Ittleson, 236 P. 685, 110 
OkL 109—Carlile v. National Oil 
& Developraent Co., 201 P, 377, 83 
Okl. 217—^Winona Oil Co. v. Barnes, 
200 P. 981. 83 Okl. 248. 

Or.—^Hart v. State Industrial Acci¬ 
dent Commission, 38 P.2d 698, 148 
Or. 692—^McAuliffe v. McAuliife, 
298 P. 239, 136 Or. 168—Bank of 
Beaverton v. Godwin, 264 P. 356, 
124 Or. 166—Oxman v. Baker Coun^ 
ty, 236 P. 1040, 116 Or. 436. 

Pa.—^R. Baur & Son v, Wilkes-Barre 
Light Co., 102 A 430, 269 Pa. 117— 
Russ Soda Fountain Co. v. Victor 
Pastry Shoppe, 190 A. 376, 126 Pa. 
Super. 462—Strizak v. Danacko, 11 
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1 Pa.Dlst. & Co. IBO—J. B. Coit Co. 
v. Shlrk, 3 Pa.Dist & Co. 66— 
Philadelphia & Reading Coal & 
Iron Co. V. Tremont Tp. School 
Dist, 5 Schuylkill Reg. 259. 

S.C.—State V. Atterberry, 124 S.E. 
648, 651, 129 S.C. 464, citing Corpus 
Juris. 

S.D.—Hovland v. Cook, 267 N.W. 43, 
63 S.D. 118. 

W.Va.—^Altmeyer v, Fassig, 171 S.E. 
629, 114 W.Va. 266—Hali v. 

0'Brien, 124 S.E. 607, 97 W.Va. 77 
—Star Plano Co. v. Burgner, 109 S. 

B. 491, 89 W.Va. 476. 

Wyo.—Sayre v. Roberts, 84 P.2d 718. 
15 C.J. p 909 note 7, p 910 note 26. 

Bqulty rules prepared by supreme 
court pursuant to statute have force 
of statute.—Colflesh v. Provident 
Trust Co. of Philadelphia, 176 A 433, 
317 Pa. 46—^Wanamaker v. Wanamak- 
er. 172 A. 846, 315 Pa. 229—R. Baur 
& Son V. WUkes-Barre Light Co., 102 
A. 430, 259 Pa. 117—^Mlntzer v. Tum- 
bach, 172 A 162, 118 Pa.Super. 113— 

C. P. Matthews & Son, Ina v. Lewls, 

2 Pa.Dist. & Co. 666. 

Rules as to appellate praotloe have 
the effect of statutes.—^Wood v. Mes- 
mer, 178 P. 314, 39 CaLApp. 108. 

Prooedural regnlatlous uot alfeot- 
Ing substautive riglits, directly or In- 
directly, generally govem from the 
time such rules become effective.— 
Boysell Co. v. Colonial Coverlet Co., 

D. C.Tenn., 29 F.Supp. 122. 

51. Ala.—^Freeland v. State, 182 So. 

, 414, 28 Ala.App. 268. 

Ariz.—^Danlel v. Telford, 76 P.2d 373, 
61 Ariz. 197—Ferguson v. Goff, 60 
P.2d 20, 46 Ariz. 260—Klnman v. 
Grousky, 49 P.2d 624, 46 Ariz. 191. 
D.C.—^Doyne v. Werner, 48 App.D.C. 
254. 

Fla.—^Phillips v. Lindsay, 136 So. 666, 
102 Fla. d35—^Lake Mabel Devel- 
opment Corporation v. Blrd, 129 So. 
106, 99 Fla. 259, denying rehearing 
126 So. 356, 99 Fla. 253. 

Idaho.—^Harsln v. Pioneer Irr. Dist, 
263 P. 988, 45 Idaho 369. 

Ind.—Jones v. Molse, 8 N.E.2d 99, 104 
Ind.App. 390. 

lowa.—^Harroun v. Schultz, 284 N.W. 
450. 

Ky.—Shipp V. Bradley, 276 .S.W. 1, 
210 Ky. 51. 

Mass.—^Kaufman v. Buckley, 188 N.E. 
607, 286 Mass. 83. 

Mo.—^Evans v. Hilliard, App., 112 S. 
W.2d 886—Girvin v. Metropolitan 
Life Ins. Co., App., 84 S.W.2d 644 
—State ex reL Gerst Bros. Mfg. Co. 

V. Ossing, 7 S.W.2d 428, 223 Mo. 
App. 448—^Pelletler v. 'He^Jt of 
America Hospltal Ass*n, App., 2 S. 

W. 2d 805—^Taylor v. Heart of 
America Hospltal Ass*n. 2 S.W.2d 
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178 b, or a reasonable excuse is given for noncom- for the convenience of the clerk cannot be taken ad- 
pUance.62 Rules prescribed by an appeUate court vantage of by the opposite party where his righte 
for inferior courts have a like effect^ Even gen- have not been affected thereby.6 
eral disregard of a particular rule by consent, ac- General rules of practice, it has been held, ap- 
quiescence, or waiver will not excuse such disregard ply only to practice in courts of record.®® 
in a particular case where the adverse party insists Rules of court properly adopted are binding on 
on his rights under the rule,®^ although it has been the court and its officers as well as on the parties 
hdld that noncompliance with a rule made merely and their counsel,®*^ and ordinarily it is the duty of 


804, 222 Mo.App. 17—State ex rei. 
Paramount Progressive Order of 
Moose V. Miller, 278 S.W. 122, 216 
Mo.App. 692. 

Nev.—^American Sodium Co. v. Shel- 
ley, 267 P. 497, 61 Nev. 26. deny- 
ing rehearing 264 P. 980, 60 Nev, 
416. 

N.J.—Ash V. Cohn, 3 A.2d 130, 121 
N.J.Law 412. 

N.C.—Pruitt V. Wood, 166 S.E. 126, 
199 N.a 788—Pentufl v. Park, 148 
S.E. 139, 196 N.C. 609—Covlngton 
V. PEanes Hoslery Mills Co., 142 S. 
E. 706, 196 N.C. 478—Waller v. 
Dudley, 137 S.B. 149, 193 N.C. 364 
—Cox V. Kinston Carollna R. & 
Lumber Co., 98 S.E. 704, 177 N.C. 
227. 

OkL—Cosden Oll & Gas Co. v. Hen- 
drlckson, 221 P. 86. 96 Okl. 206. 
Or.—Diller v. RJvervlew Dalry, 288 
P. 401, 133 Or. 442. 

Pa.—^R. Baur & Son v. Wllkes-Barre 
Llglit Co., 102 A. 430, 259 Pa. 117— 
J. B. Coit Co. V, Shlrk, 3 Pa.Dlst 
& Co. 56—C. P. Matthews & Son, 
Inc. V. Lewis, 2 Pa.Dlst & Co. 566. 
S.C.—State V. Atterberry, 124 S.E. 
648, 651, 129 S.C. 464, citlng Corpus 
Juxla 

XJtah.—Okerlund v. Hoblnson, 281 P. 

, 200, 74 Utah 602—Standard Coal 
Co. V. Stewart, 269 P. 1014, 72 Utah 
272. 

15 C.J. p 909 note 8, p 910 note 26. 

Time qf flUn^ bxlefs on appeal 

Rules of court requiring briefs on 
appeal to be filed wlthin the time 
specified confer rights which may be 
enforced by litigants.—^Borgrueyer v. 
Solomon, 178 P. 644, 39 CaLApp. 106. 

Substaatial compilaaoe 

(1) While courts and all others 
charged with duty of enforcing law 
as it is declared should be ever ready 
to do so, and not to permit immaterial 
technicalities to obstruet or defeat 
original public purposes, declared 
rules of procedure should be substan- 
tially followed.—Shipp v. Bradley, 
276 S.W. 1, 210 Ky. 61. 

(2) Rules of Oklahoma supreme 

court goveming procedure in sale of 
oll lease on mlnor*s lands must be 
substaatially followed.—^Twist v. 
Prairie Oil & Gas Co., aC.A.Okl., 27 
F.2d 470, vacated per stlpulation 28 
F.2d 1021. . , 

(3) >A8signM of oll lease on znl- 
nonf lands 4n dlsrqgard of court rule 


was not entitled to prevall on theory 
of vested rights under established 
rule of property.—^Twist v. Prairie 
Oil & Gas Co., supra. 

(4) An appellant will not be enti¬ 
tled to a reversal of Judgment with- 
out at least a subatantial observance 
of court rules.—Poif v. McKillp, Ind. 
App., 18 N.B.2d 963. 

Utlgants and their couns^ should 
make a reasonable, diligent, and 
good-falth effort to comply with rules 
of court.—^United Taxi Co. v. Dil- 
worth, Ind.App., 20 N.B.2d 699. 

Effect of nonoomplianoe 

(1) When the court has made a 
rule appllcable to a particular mat- 
ter, and provided what penalty shall 
be Infllcted for noncompliance there- 
wlth, it cannot inflict any penalty for 
vlolation of the rule except as stated. 
—State ex rei. Kansas City Llght & 
Power Co. v. Trimble, 237 S.W. 1021, 
291 Mo. 532. 

(2) Willful or negllgent dlsobedi- 
ence of rules of appellate procedure 
may cause supreme court to refuse 
to conslder transcript or brief, or 
parts of elther.—State v. K€u:ar, 240 
P. 366, 74 Mont 269. 

(3) The willful disregrard by the 
trial court of rules 26 and 27, gov- 
ernlng trial courts of record, which 
were established under Ij.1919 c 163, 
ani are therefore the laws of the 
state, binding on the courts, and 
which have demonstrated their vdlue, 
Is misconduct resulting In a mlslrlal 
of the action.—^Presho State Bank v. 
Northwestern Milling Co., 186 N.W. 
870, 46 S.D. 68, 23 A.Ii.R. 48, rehear- 
Ing denied 186 N.W. 660; 45 S.D. 147. 

5i2. Cal.—^Borgmeyer v. Solomon, 

178 P. 644, 39 CaLApp. 106. 

Del.—^Pendergast v. Fostoria Oil Co., 
108 A. 737, 12 DeLCh. 143. 
Ignorance of rule as excuse see in¬ 
fra § 176 b. 

Power of court to suspend or relax 
rules see infra § 178 a. 

Whea nonoomplianoe doee not pxe- 
olude rellef 

Where plaintiif seeking to invall- 
date tax sale showed noncompliance 
with statute requiring county treas- 
urer*8 report to court and CQnflrma- 
tlon thereof, plalntllTB fallure to 
comply with county courfs rules by 
flling briefs after filing exceptions to 
,chanceUor*s flndlng and conclusions 

27a: 


should not preclude relief.—Gregory 

V. Davls, 177 A. 331, 117 Pa.Super. 1, 
53. Ariz.—^Day v. Board of Regents 

of Universlty of Arizona, 36 P.2d 
262, 44 Ariz. 277—Brown v. Hay- 
more, 32 P.2d 1027, 43 Ariz. 466— 
Gillesple Land & Irrigation Co. v. 
Hamllton, 18 P.2d 1111, 41 Ariz. 
482. 

Neb.—Sorenson v. Grand Island Clin- 
ic, 228 N.W. 601, 119 Neb. 280. 

N.J.—In re Ahrend, 132 A. 768, 99 
N.J.Eq. 328, dismissing appeal In 
re Ahrend’s Estate, 130 A. 2x9. 3 
N.J.Misc. 746. 

Okl.—Charley v. Brltton-Johnson Oll 
Co., 263 P. 1096, 129 Okl. 163. 

15 C.J. p 904 note 26, p 909 note 7 
[a]. 

Sai»reme eonrt mle binding intenae- 
dlate appellat» eonrt 
Supreme Court Rules, rule 31, re- 
garding appeals from interlocutory 
orders, is binding on the appellate 
courts and is a part of rules referred 
to in statute authorizing Supreme 
Court to regulate procedure for re- 
view.—People, for Use of Tindall, v. 
London & Lancashire Indemnlty Co. 
of America, 14 N.E.2d 289, 294 111. 
App. 619. 

Bule constming statute^ enacted 
by supreme court, is binding on the 
court of civil appeals.—^Marvin v. 
Kennison Bros,, Tex.Civ.App., 230 S. 

W. 831. 

54t. Mich.—Hili v. Webber, 16 N.W. 
52, 60 Mlch. 142. 

55- N.J.—^Kennedy v. Kennedy, 18 N. 
J.Law 51. 

58. N.T.—^Bmployers Liability As- 
sur. Corporation v. Fisher, 13 N.T. 
S.2d 902. 

67. D.C.—Clawans v. Whlteford, 66 
F.2d 1037, 60 App.D.C. 412, certi¬ 
orari denied 53 S.Ct. 10, 287 U.S. 
605, 77 L.Bd. 526, followed in Cla- 
wans V. Carrlck. 65 F.2d 1038, 60 
App.D.C. 413, certiorari denied 63 
S.Ct. 10, 287 U.S. 606, 77 L.Bd. 626. 
Fla.—National Trucking Co. v. GUI, 
182 So. 220, 132 Fla. 844—Esch v. 
Forster, 127 So. 336, 99 Fla. 717— 
Bryan v. State, 114 So. 773, 94 Fla. 
909. 

111.—People V. Femberg, 181 N.E. 437, 
848 IlL • 649—North Ave, Bullding 
& Loan Ass’n v. Huber. 121 N.B. 
721, 286 111. 875, reversing 208 UL 
. / App, 271— ^Lewls v. Renfro, 9 N.E. 
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the court to enforce theiii,^^ xmless the circumstanc- 
es are such as to warrant and permit their suspen- 
sion or modification in the particular case, as dis- 
cussed infra § 178 a, or unless they have been abro- 
gated or amended by the court or by statute, in ac- 
cordance with the principies stated infra § 179. 
However, although fixed niles of procedure cannot 
be disregarded, they should be so administered as 
to promote, rather than hinder, trials on their mer- 
its, if this can be done without violence to the 
rules.59 In some jurisdictions it has been said to be 
the policy of the supreme court to be liberal in the 
application of its rules until the bench and bar have 


had a reasonable time to become familiar there- 
with.®® Parties and attomeys are justified in pre- 
suming that the rules of court will be enforced, and 
are not chargeable with negligence in relying upon 
this presumption and acting accordingly.®! The 
method of enforcement rests in the discretion of the 
court if the rule itself does not provide a method or 
penalty.®^ 

There isi a distinction, however, between manda- 
tory and directory rules; a mandatory rule which 
limits the power of the court as well as the parties 
must be complied with, and acts not complying 
therewith are void;®® but where a rule is merely 


2d 662, 291 111.App. 396—^Bender v. 
Alton,K. Co., 1 N.B.2d 108. 284 IlL 
App. 419. 

Ind,—Earl v. State, 151 N.B. 3, 197 
Ind. 703—^Epsteln v. State, 128 N. 
B. 353, 190 Ind. 693, denying re- 
hearlng 127 N.B. 441, 190 Ind. 693 
—^Indiana State Sanatorlum of 
Rockvllle V. McMahon, App., 23 N. 
B.2d 288—^Poff V. McKillp, App., 18 
K.B.2d 963—Thompson v. Cleve- 
land, C.. C. & St. L. By. Co., App., 
11 N.B.2d 81—Martin v. Petgen, 11 
N.B.2d 69, 104 Ind.App. 308—Mlller 
V. Miller, 10 N.‘E.2d 746. 104 Ind. 
App. 298—Lindeman v. Lindeman, 
$ N.E.2d 1004, 103 Ind.App. 494— 
Jones V. Molse, 8 N.E.2d 99, 104 
Ind.App. 390—Breunlnger v. Weck, 
7 N.E.2d 617, 103 Ind.App. 306—Bo- 
hannon & Morrlson v. Stutz Motor 
Car Co., 7 N.B.2d 610, 103 Ind.App. 
552—Rooker v. John Hancock Mut. 
Life Ins. Co., 184 N.B. 306, 98 Ind. 
App. 478—^Loeser v. Goldberg, 182 
N.B. 462, 96 Ind.App. 62. 

La.—^Interdiction of Wenger, 85 So. 
62, 147 La. 422—Levy v. Michon, 
77 So. 644, 142 La. 826. 

Me.—^Hill V. Pmnemore, 172 A. 826, 
132 Me. 459—^Massachusetts Bond- 
Ing & Insurance Co. v. Fettapiece, 
165 A. 375, 132 Me.,44. 

Md.—Caxey v. Safe Deposit & Trust 
Co. of Baltimore, 178 A. 242, 168 
Md. 501. 

Mass.—^In re McNults^s Estate, 195 
N.B. 736, 290 Mass. 697—Petitlon of 

* Flynn, 163 N.B. 900, 265 Mass. 310 
—Feldman v. Feldman, 119 N.B. 
681, 230 Mass. 330. > 

Mont.—State v. District Court of 
Ninth Judicial Dist in and for Gal- 
latln County, 233 P. 126, 72 Mont. 
245. 

Neh.—Sorensen v. Grand Island Clin- 
Ic, 228 N.W. 601, 119.Neb. 280. 

Okl.—Charley v. Britton-Johnson Oll 
Co., 263 P. 1096, 3 29 Okl. 163—Car- 
lile V. National Oll & Development 

.Co., 201 P. 377, 83 OkL 217—Wl- 
nona Oil Co. v. Barnes, 200 P. 981, 
83 Okl 248. 

Or.—Sitton v. Goodwin, 248 P. 163, 

' 119 Or. 74, rehearing denled 249 

.;P. 362. lld Or. 354. 


Pa.—Jones v. Motor Sales Co. of 
Johnstown, 185 A. 809, 322 Pa. 492 
—J. B. Coit Co. V. Shirk, 3 Pa.Dist. 
& Co. 56. 

16 C.J. p 909 note 11. 

Suprema oouxt Is boniid by rules 
which it preseribes.—^Mann v. Et- 
chells, 182 So. 198, 132 Fla 409— 
Syndicate Properties v. Hotel Floridl- 
an Co.. 114 So. 441, 94 Fla 899. 

Bules as to iaa8ter’8 report are 
binding on court, master, and parties. 
—^Morin V. Clark, Mass., 6 N.E.2d 
830. 

Bule as oonsfemlng statute 
Rule of court declaring what liti¬ 
gant must do to comply with statute 
is '"constructlon of such statute'' and 
binding on court.—Walker v. Fire- 
man's Fund Ins. Co., 257 P. 701, 122 
Or. 179. 

58. Mo.—^Myers v. Union Electric 
Light & Power Co., App., 126 S.W. 
2d 960—^Pruett v. Milgram Food 
Stores, App., 112 S.W.2d 371. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
49 P.2d 368, 67 Nev. 1. 

Okl.—Carllle v. National Oil & De¬ 
velopment Co., 201 P. 377, 83 Okl. 
217—^Winona Oil Co. v. Bames, 200 
P. 981, 83 Okl. 248. 

Pa—Gregory v. Davis, 177 A. 331, 
117 PaSuper, 1. 

S.D.—Hovland v. Cook, 257 N.W. 43, 
63 S.D. 118. 

Utah.—Okerlund v. Robinson, 281 P. 
200, 74 Utah 602. 

Va—Omohundro v. Palmer, 164 S.B. 

641, 158 Va 693. 

16 C.J. p 910 note 12. 

59. Ala—^Roberson v. Roberson, 169 
So. 292, 232 Ala 647. 

eo. Tex.—Glenn v. McCarty, 110 S. 
W.2d 1148, 130 Tex. 641, denying 
rehearing 107 S.W.2d 363, 130 Tex. 
641, dismissing application, Civ. 
App., 103 S.W.2d 1098. 
Admlsistratlon of suprema court 
mias should not deprive a litigant of 
a review for Infractions attributable 
to advocate’s pardonable devotion to 
client'8 cause, which presents no real 
difflculty to opposing coimsel or the 
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court and are of no real consequence 
in determination of the Issues pre- 
sented.—^Flint v. Loew's St. Louis 
Realty & Amusement Corporation, 
Mo., 126 S.W.2d 193. 

6L lowa—^National Loan & Invest- 
ment Co. v. Bleasdale, 141 N.W. 
456, 159 lowa 529. 

16 C.J. p 910 note 14. 

B2m 111.—Chicago City Bank & Trust 
Co. V. Kaplan, 281 111.App. 97. 

63. Or.—^Pacific Finance Corporation 
V. Blllthorpe, 280 P. 658, 134 Or. 
601—^Darling-Sihger Lumber Co. v. 
Oriental Nav, Co., 259 P. 420, 127 
Or. 656. 

15 C.J. p 910 note 25. 

Bules hald mandatory 

(1) Rules of practice governing 
appeals in supreme court, enacted by 
the court pursuant to constltutional 
authority, are mandatory, and must 
be uniformly enforced.—State v. 
Moore, 187 S.B. 686, 210 N.C. 459— 
Baker v. Clayton, 164 S.B. 233, 202 
N.C. 741—In re Beard’s Will, 163 S. 
B. 748, 202 N.C. 661—Pruitt v. Wood, 
166 S.B. 126, 199 N.C. 788—Pentuff v. 
Park, 143 S.B. 139, 195 N.C. 609— 
Covington v. Hanes Hosiery Mills 
Co., 142 S.B. 705, 195 N.C. 478—Wom- 
ble V. Moncure Mill Se. Gin Co., 140 S. 

B. 230, 194 N.C. 577—Waller v. Dud- 
1 ley, 187 S.B. 149, 193 N.C. 364—Stone 
V. Ledbetter, 133 S.B. 162, 191 N.C. 
777—State v. Farmer, 124 S.E. 662, 
188 'N.C. 243—Cooper v, Board of 
Com'rs of Franklln County, 113 S.E. 
569, 184 N.C. 615. 

(2) Such rules cannot be abrogat- 
ed or disregarded by the trial Judge, 
see infra 5 178. 

(3) Nor can the parties or counsbl 
consent to their ahrogation, see infra 
5 178 b. 

(4) Nor can they be disregarded or 
set at naught by legislatlve act.— 
State V. Moore. 187 S,B. 686, 210 N. 

C. 459—Pruitt v. Wood, 166 S.B. 126, 
199 N.C. 788—Pentuff v. Park, 143 S. 
B. 139, 196 N.C. 609—Covington v. 
Hanes Hosiery Mills Co., 142 S.B. 705, 
196 N.C. 478—State v. Crowder. 142 
S.B. 222. 195 N.C. 335—^Womble v. 
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directory it does not render the doing* of a pre- 
scribed act at a different time or in a different man- 
ner void.®^ 

Failure to follow the procedure laid down by a 
court rule does not necessarily deprive the court of 

jurisdiction.®^ 

Rides established by the judge of a court for the 
regulation of the proceedings in such court become 
the rules of the court,®® and remain so until abro- 
gated or superseded by the judge who established 
them,®7 or his successor in office.®® It has been 
held, however, that rules promulgated by judges for 
the apportionment of business are binding only on 
the judges and not on the court or on the succes- 
sors of the judges.®® 

What rules govern, The rules governing the pro- 
ceedings in a case are the rules of the court in 
which the case is pending at the time the proceed- 
ings were taken.7® Where, prior to the adoption 


of rules regulating appellate procedure, final judg- 
ment had been entered on a pending action, but an 
appeal was not taken until after the date on which 
the rules were to become effective, the procedure 
on the appeal was governed by the rules so adopt- 
ed.*^^ In case of a conflict between a general rule 
and a local rule, the general rule prevails.72 

b. Knowledge of Rules 

Parties and thelr counsei are bound to take notlce of 
court rules, and fgnorance thereof ordinarlly Is no ex¬ 
cuse fo^ noncompllance therewlth. 

Attomeys practicing before a court,73 regardless 
of whether they reside in the same county or not,74 
and the parties to actions 'therein75 are bound to 
take notice of the duly-adopted and promulgated 
rule of such court, and ignorance of a rule ordina- 
rily is no excuse for noncompliance therewith; but 
special circumstances may excuse ignorance of a 
rule.^® 


Honcure Mill & Gin Co.. 140 S.E. 230, 
194 N.C. 677—Cooper v. Board of 
Coin*rs of Franklin County, 113 S.E. 
669, 184 N.C. 615. 

(6) The Kansas City court of ap- 
peals rule which requires appellant 
or plaintllf in error to furnish ah- 
stract with complete index at end 
thereof spehiflcally Identlfying” exhib¬ 
ita has force and effect of legrislative 
enactment, and must be enforced.— 
Pruett V. Milffram Food Stores, Mo. 
App., 112 S.W.2d 371. 

(6) Municipal Court Rules, rule 9, 
providlng causes placed on reserve 
caJendar “may be restored to trial 
calendar on three days’ notice on con- 
sent of the parties, for a day to be 
fixed by the court,” havlngr been ap- 
proved by the appellate divisi on of 
the supreme court, has the force of 
law, and “may” must be construed 
“must,” the rule being: imperative.— 
Rossmann v. Serventl, 177 N.Y.S. 866. 

(7) Where a court rule provides 
that a rule for a more speciflc state- 
ment of claim or a rule to strlke ofC 
a statement shall not be entertained 
unless applled for within flfteen days 
after Service of the statement. such 
court rule is mandatory and must be 
followed.—Trocasso v. Lauter Co., 26 
North.Co., Pa., 251. 

(8) Court rules requiringr notice to 
an antagronist must be strictly en¬ 
forced.—Pacific Finance Corporation 
V. Bllithorpe, 280 P. 668, 134 Or. 601. 

Or.—^Darlingr-Singer Lumber Co. 

V. Oriental Nav. Co., 269 P. 420, 127 

Or. 666. 

^'oiLeoupllaaoe with dlreotozy rulM 
wlU no* be penallsed where no possl- 
ble , h^rm could resuit.—^Pacific Fl- 
nance Corporation v. Ellithorpe, 280 
P, 668,..13f Or. 601. 


Aiter conrfe acquires JnrlsdiotlonL, 
most rules of procedure are directo¬ 
ry, and slight variation, where no 
harm has resulted, will not be penal- 
Ised.—^Pacific Finance Corporation v. 
Ellithorpe, supra. 

Bule held dlreotory 
Rule that any party may, within 
thirty days after entry of final judg- 
ment, tender a bili of exceptlons is 
raerely directory.—^Darllng-Singer 

Lumber Co. v. Oriental Nav. Co., 269 
P. 420, 127 Or. 666. 
es. N.T.—In re Benedict, 147 N.E. 
69, 239 N.T. 440, reveraing 203 N. 
Y.S. 919, 208 APP.D1V. 823. 

The test Is, If the act, required to 
be done by uniform superior court 
rule but omitted, must be performed 
prior to or slmultaneous with act va- 
lldity of which is Involved, failure to 
perform omitted act renders act done 
vold,—Gillespie Land & Irrigatlon Co. 
V. Hamilton, 18 P.2d 1111, 41 Arlz. 
432. 

©ft La.—^Berthelot v. Hotard, 42 So. 
90, 117 La. 624. 

Mass.—Gardner v. Butler, 78 N.E. 
885, 193 Mass. 96. 

G7. La.—^Berthelot v. Hotard, 42 So. 
90, 117 La. 624. 

68. La.—^Berthelot v. Hotard, supra, 

69. Mont.—State v. State First Ju- 
dlcial Dlst Ct, 141 P. 161, 49 Mont. 
168. 

7a Ind.—^Hood v. Baker, App., 76 N. 
B. 608, transferred 76 N.E. 243, 166 
Ind. 562. 

Abstzact of reoord on appeal 
Where an appeal was Impropdrly 
taken to a court of intermediate ap- 
peals, and was therefore transferred 
to the court of last resort, and the 
abstract of the record and brief for 
appellant were prepared after the 
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cause reached the latter court, the 
rules of the latter were held to gov- 
ern as to the contents of the abstract 
of record.—Jenklns v. Shannon Coun¬ 
ty, 126 S.W. 1100, 226 Mo. 187. 

71. N.M.—State v. Faircloth, 277 P. 
30, 34 N.M. 61. 

72. Pa.—Strizak v. Danacko, 11 Pa. 
Dist. & Co. 150. 

Vt—Davis V. Dunn, 98 A. 81, 90 Vt 
263. 

73. Arlz.—^Daniel v. Telford, 75 P.2d 
373, 61 Ariz. 197—Faltls v. Cola- 
chis, 274 P. 776, 36 Ariz. 78. 

Mont.—State v. Kacar, 240 P. 365, 74 
' Mont. 269. 

16 C.J. p 908 note 2. 

Ohanges In rules 

Attomeys are chargeable with no¬ 
tice of changes In rules of court of 
appeals.—Lutz v. State, 172 A. 354. 
167 Md. 12. 

ZgnonuLoe does not Mtcuse infrac- 
tion of rules pertaining to appellate 
procedure, since only reasonable re- 
quirements are prescribed, and with 
these every lawyer who practices be¬ 
fore supreme court should be con¬ 
versant.—State v. Kacar, 240 P.- 866, 
74 Mont, 269. 

Attomeys should famlliarize thaoBi. 
selves with rules and comply with 
the requirements.—Freeland v. State, 
182 So. 414, 28 Ala.App. 268. 

74. Ariz.—Daniel v. Telford, 76 P.2d 
373, 61 Arlz. 197—Faltis v. Cola- 
chis, 274 P. 776, 35 Arlz. 78. 

75. XT.S.—^In re Sherbondy, Cust. & 
PatApp., 36 F.2d 71. 

16 C.J. p 908 note 3. 

78. Pa.—Sterling v. Ritchey, 17 Serg,. 
& R. 263. 

IgnonuDLoe excused 

, In a case where a Circuit court 
System was restored aXten having 
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c. Prospective or Eetrospective Operation 

Court rules ordinarily operate proepectively oniy, 
and ehouid not be made retrospective. 

While the general nile is that niles of court must 
be held to operate prospectively only,^^ ^ nile may 
be made to operate on actions pending at the time 
of its adoption by manifesting such intent;78 and 
it has also been held that a nile which relates only 
to procedure and in no way affects rights of the 
parties is applicable to future procedure in pending 
litigation,79 although such a rule does not enlarge 
the effect of pleadings filed prior to their enact- 
ment.8® On the other hand, it has been held that 
rules of court should not be retrospective in their 
terms.*^ 

§ 177. Construction 

a. Power to construe 

b. Rules of construction 


a. Power to Construe 

The construction of court rules is for the court which 
enunciates them, and Its concluslon wili not ordinarily be 
revised in the absence of a ciear abuse of power or 
manifest error. 

The construction of court rules is for the court 
which enunciates them,^2 ^nd while it has been held 
that such construction is not final, but is subject to 
revision by an appellate* court,the general rule 
is that a court^s construction of its own rules will 
not be interfered with by a higher court^^ in the ab¬ 
sence of a ciear abuse of power or manifest and 
material error,such as a construction which vio- 
lates the plain tenns of the rule or of some organic 
or statutory law.*® 

b. Eules of Construction 

Court rules, especlaily those which are for the con- 
venience of the court, should be liberally construed, al¬ 
though a striet construction wIII be given to rules in- 
tended for the protection of the rights of the parties. 


heen out of use for a number of 
years, it was held that. although the 
-old rules of practice in that court 
were also restored, the Ignorance of 
an .attomey regardlng the necessity 
of an affldavlt of defense might be 
excused under the clrcumstances, 
where he offered to fumlsh the re- 
^uired affldavlt as soon as ke leamed 
of the rule,—Sterling v. Ritchey, su¬ 
pra, 

77. 111.—^Rose V, Meyer, 18 N.E.2d 
184, 370 111. 166. 

Mo.—State ex reL Duckett v. Bender, 
239 S.W. 833. 

Neb.—^Helneman v. Wilson, 271 N.W. 
346. 132 Neb. 159. 

Pa.—^Kapp V. Henry, 29 Pa.Dist 119. 
Tex.—Sampson v. Gandy, Civ.App., 
116 S.W.2d 767. 

16 C.J. p 910 note 20. 

Blght to Jmy tzlal 
Supreme court rule requirlng party 
deslring jury trlal on appeal from 
justice of peace to make written de- 
mand therefor could not be consid- 
ered by appellate court in determin- 
ing right to Jury trial in case ap- 
pealed from justlce of peace, where 
case had been tried before supreme 
court rule became effective.—^North 
American Provision Co. v. Blinman, 6 
N.E.2d 235, 288 Ill.App. 414. 
Procedure on appeal 
Where supreme court rule relating 
to the record on appeal was amended 
after Judgrment was entered In trial 
court and notice of appeal was filed, 
the procedure on appeal must be de- 
termined according to the rule in ef¬ 
fect at the time judgrment was en¬ 
tered in the trial court—^Rose v. 
Meyer, 18 N'.B.2d 184, 370 IlL 166. 
Bffeot of amen-dment of mle 

(1) Where application for writ of 
error was filed and case was submit- 


ted before amendment of rule omlt- 
tlng requirement that application 
state that the particular decision or 
ruling sought to be reviewed was as- 
signed as error in motlon for rehear- 
ing in court- of civil appeals, suffi- 
ciency of application must be deter- 
mlned according to rule before 
amendment.—^Robinson v, Commer- 
'cial Standard Ins. Co.. Tex.ComA.pp., 
123 S.W.2d 337, reversing Commerclal 
Standard Ins. Co. v. Robinson, Civ. 
App., 91 S.W.2d 1147. 

(2) Where application for writ of 
error was filed prior to amendment 
deletlng from rule portion thereof 
requlring that application for writ 
state that the particular decision or 
ruling sought to he reviewed was as- 
slgned as error in the motion for re- 
hearing in court of civil appeals, ap¬ 
plication omltting such statement 
was improvidently granted and ap¬ 
plication was subject to dlsmissal. 
—Texas Bmployers Ins. Ass’n v. Mc- 
Norton, Tex-Com.App., 122 S.W.2d 
1043, dlsmissing error. Civ.App., 92 
S.W.2d 662. 

78. Ind.—Coffln v. McClure. 23 Ind. 
356. 

Pa.—Chain v. Hart, 40 Pa. 374. 

79. Pa.—Schumacher v. Ploplis, 87 
Pa.Super. 265—LaukhufTs Estate, 
39 Pa.Super. 117. 

80. Pa.—Schumacher v. Ploplis, 87 
Pa,Super. 266. 

81. N.C.—^Rawlings v. Neal, 29 S.E. 
93, 122 N.C. 173. 

16 C.J. p 910 note 23. 

82. Mo.—State v. Ellison, 184 S.W. 
963, 267 Mo. 321. 

Pa.—^Dellacasse v. Ployd. 2 A.2d 860, 
332 Pa. 218—^Richter v. City of 
Scranton, 184 A, 252, 321 Pa. 480— 
School Dlst. of Haverford Tp., to 
^ Use of Tedesco, v. Herzog. 171 A. 
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455, 814 Pa. 161—Smlth v. Ellwood 
City Ice Co.. 166 A. 660, 811 Pa. 147 
—Commonwealth v. Morgan, 124 A. 
339, 280 Pa. 67—^East Pittsburgh 
Buildlng & Loan Ass’n v. Teets, 
186 A. 166, 123 Pa.Super. 117— 
Mittin Bros. v. Bass. 84 Pa.Super. 
298. 

W.Va.—Teter v. George, 103 S.B. 275, 
86 W.Va. 464. 

Power to presorlbe uid euforoo 
mles includes the power to interpret 
and apply them.—Citlzens* Nat Bank 

V. DIxon, 117 S.B. 685, 94 W.Va. 21. 
Tzlal court has wlde power to con¬ 
strue its own rules.—^McFadden v. 
Pennzoil Co.. 191 A. 684. 326 Pa. 277. 

Court of appeals oau construe Its 
own rules, which construction is a 
judiclal determination of the matter. 
—State ex rei. Wallace State Bank v. 
Trimble. 272 S.W. 72, 308 Mo. 278. 

83. Mass.—^Rathbone v. Rathbone, 4 
Pick. 89. 

16 C.J. P 911 note 36. 

84b W.Va.—Teter v. George. 103 S.E. 

275, 86 W.Va. 464. 

16 C.J. p 911 note 33. 

Court of appeals’ iutexpzetatlou of 
its mles as to filing assignments of 
error, etc., is final and not reviewable 
by supreme court—Osborne v. Ten- 
nessee Electric Power Co., 12 S.W.2d 
947. 158 Tenn. 278. 

85. P€L—^Rlchter w. City of Scranton, 
184 A. 25*2, 321 Pa. 480—East Pitts¬ 
burgh Building & Loan Ass'n v. 
Teets, 186 A. 166, 123 Pa.Super. 117 
—^Mittin Bros. v.'Bass, 84 Pa.Su¬ 
per. 298—^Megargee v. City of Phil¬ 
adelphia, 16 Pa.Di8t. & Co. 588. 

16 C.J. p 911 note 34. 

86. Pa.—^Brennan’s Estate, 65 Pa. 16. 

W. Va.—Star Plano Co. v. Burgner. 
109 S.B. 491. 89 W.Va. 476. 
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Rules thould be construed In harmony with statutes re- 
latlng to the same matter, and different rules as to par- 
tlcular practfce shouid be construed tegether. 

Rules which are enacted by virtue of constitu- 
tional or statutory authority, and which are manda- 
tory in their terms, shouid be construed in the same 
manner as statutes,because they have the force 
and operation of a statute, as stated supra § 176 a. 
Striet interpretation will be given to provisions 
that are aimed to protect the rights of the par¬ 
ties but provisions intended only for the con- 
venience of, and aid to, the court shouid be liber- 
ally construed.88 A nile having reference to the 
public good shouid not receive a striet or narrow 
construction;9® and it has been held with refer¬ 
ence to court rules generally that they shouid not 
be construed too strictiy or literally,^^ but shouid 
be liberally and reasonably construed so as to pro¬ 
mote rather than defeat justice.^2 xhey will not, 
however, be construed so as to favor a negligent, 
and penalize a diligent, party.^3 Rules of court ap- 
ply to all persons, cases, and representatives of cli- 


ents alike, and must be construed in one case just 
as they have been or will be in another, irrespective 
of the case, the parties, or their counsel.^^ 

In determining whether a nile made pursuant to 
constitutional and statutory authority is mandatory 
or directory, the court will apply the same rules of 
construction that are applicable to constitutions and 
statutes.95 A rule will be construed as directory 
merely, where another construction would work a 
denial of practice.®® 

Court rules must also be construed with due re- 
gard to the reason on which they rest, and so as 
to promote the objects which their framers had in 
view in adopting them,®^ and so as not to inter fere 
with fundamental rights.®® 

A rule of court, not limited by its terms to actions 
at law, must also be applied to actions in equity,®® 
and even thotigh a rule does not in terms relate to 
criminal cases, it may be adopted in such cases by 
analogy when applicable.^ 


67. CaL—Helbush v. Helbush, 290 P. 
18, 209 Cal. 768. 

Fla.—Syndlcate Propertles v. Hotel 
Florldian Co., 114 So. 441. 94 Fla. 
899. 

15 C.J. p 910 note 25. 

sa Mo.—Clark v. Meriwether, App.. 

123 S.W.2d 608. 

Bule peoaUztaiff violatioa 
Court rule, violation of which re¬ 
sulta in dlsmlssal of appeal, is hish- 
ly penal and shouid he strictiy con¬ 
strued.—^Dorfer v. City of Natchi- 
toches, La.App.. 160 So. 807. 

89. Mo.—Clark v. Meriwether, App., 
123 S.W.2d 603. 

15 CJ. p 911 note 27. 

BuIm to fnrther effloient dSspatoh 
of husisLeM will not be applied Imrsh- 
ly or in higrhly technical manner. test 
beins whether the purpose of rule is 
srbstantlally effectuated.—^Myers v. 
Union Electric Light & Power Co., 
Mo-App., 125 S.W.2d 950. 

Bules governinff prooedutal mattors 

(1) Rules eroveming: procedural 
matters shouid he liberally construed. 
—^Mauldin Drilling: Co. v. Weyman, 
Tex.Clv.App., 3 S.W.2d 686, error dis- 
missed. 

(2) Court rules respectin^ proce- 
dure on appeal are to be liberally 
construed and applied.—^T. J. Perry 
& Son V. Harrison, 135 So. 409, 24 
Ala.App. 356. 

9a U.S.—City and County of Den- 
ver V. Stengrer,' C.CJLC 0 I 0 .. 296 F. 
809. 

91. III.—^People V. Bavls, 192 N.B. 
210, 367 111. 396—People ex rei. 
Wilmette State Bank v. Villare of 
Wilmette, 13 Nr.B.2d 990, 294 111 . 
App. 362. 


N.T.—^Broome County Farmers’ Pire 
Relief Ass’n' v. New York State 
Electric & Gas Corporation, 268 N. 
Y.S. 131, 239 App.Div. 304, afflrmed 
191 N.E. 691, 264 N.Y. 614. 

92. Mo.—^Harbison v. Chicago, R. I. 
& P. Ry. Co.. 37 S.W.2d 609, 327 
Mo. 440, 79 A.L..R. 1. 

Mont—State v. Dlstrict Court of 
Fourteenth Judicial Dist. in and 
for Wheatland County, 284 P. 125, 
86 Mont. 368. 

N.J.—^Baldwin Lumber Co. v. Local 
No. 560, International Brotherhood 
of Teamsters, Chaulfeurs, Stable- 
men, and Helpers of America, 109 
A. 147, 91 N.J.Bq! 240. 

N.M.—Jaritas Live Stock Co. v. 

Spriggs, 74 P.2d 722,'42 N.M. 14. 
N.Y.—^Broome County Farmers’ Pire 
Relief Ass’n v. New York State 
Electric & Gas Corporation, 268 N. 
Y.S. 131, 239 App.Div. 304, afflrmed 
191 N.E. 691, 264 N.Y. 614. 

Bules wUl be construed to aid litl- 
gaxLtS) rather than to be test of skill 
between respective attorneys.—Pa¬ 
cific Finance Corporation v. BIU- 
thorpe, 280 P. 658, 134 Or. 601. 

Bules of appeilaite prooeduxe 

(1) Appellate court must construe 
its rules liberally so that causes on 
appeal may be determlned on ments 
and dlsposltion thereof so made, 
rather than on questione of proce- 
dure.—^Martin v. Petgen, 11 N.B.2d 
69, 104 Ind.App. 808—Jones v. Moise, 

8 N.E.2d 99, 104 IncLApp. 390. 

(2) The supreme court rules are 
not Intended to create a trap for the 
unwary, but merely to facilitate re- 
view of cases In such court.—Home 
Ins. Co., N. Y., V. Pidellty-Phenix 
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Pire Ins. Co., 279 N.W. 425, 225 lowa 
36. 

93- N.C.—^Hamby v. Callahan Const 
Co.. 128 S.B. 146, 189 S.a 747. 

94b Mo.—^Kolokas v. Mlssouri Pac. 
R. Co., 122 S.W. 1082, 228 Mo. 455 
—^Harding v. Bedoll, 100 S.W. 638, 
202 Mo. 625. 

95. Okl.—Carlile v. National 011 & 
Development Co., 201 P. 377, 83 Okl. 
217. 

96- Mo.—State ex rei. Currier v. 
Falkenhainer, 228 S.W. 100, 283 Mo. 
203. 

97. U.S.—^Maison Dorln Soei4t4 
Anonyme v. Arnold, aC.A.N.Y., 16 
P.2d 977, certiorari denied 47 S.CL 
671, 273 U.S. 766, 767, 71 L.Ed. 881. 
Ariz.—Collins v. Superior Court in 
and for Maricopa County, 62 P.2d 
131, 48 Ariz. 381—^De Camp v. Cen¬ 
tral Arizoua Light & Power Co., 67 
P.2d 311, 47 Ariz, 517, 

Ind.—Smallwood v. Barskin, 194 N. 

E. 147, 208 Ind. 267. 

N.Y.—In re Argus Co., 34 N.E. 388, 
138 N.Y. 657—In re Moore, 16 N.E 
369, 108 N.Y. 280. 

Xatent of f onnulator» of rules and 
evil to be remedied by rule must be 
considered.—Chirlcahua Ranches Co.’ 
V. State, 39 P.2d 640, 44 Ariz. 669, 

90. Ga.—^Ransone v. Christlan, 66 
Ga 351. 

Pa—^Preeman’s Bstate, 7 PaDisL & 
Co, 69—Gaston v. Tsagrinos, 7 Pa 
Dist. & Co. 23. 

99. Wis.—^Rosecky v. Tomaszewski, 
274 N.W. 269, 226 Wis. 438. 

1. Mass.—Commonwealth v. Hassan. 
126 N.E. 287, 235 Mass. 26. 
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The reenactmefit of a rule of court tnust be held provisions of a repeaCled statute will be 'given the 

to have been made with intention to adopt the con- mandatory character which the statute had previ- 

struction already placed on the lang^age.^ ously received.® 

C^t^tion with reference io statutes. Court Construing'rules together. Rulcs relating to the 
rules s ould, i possible, be construed in the light matters should be construed together so as to 

of and in harmony with statutes relating to the ^void a conflict.7 
same matter,® and in view of constitutional or stat- 

utory limitations on the power of the court,^ and Particular rules construed. Cases in which par- 
should not be so construed as to subordinate the ticular rules of practice and procedure have been 

statute to the rule.® A special rule adopting the construed are set out in the note.® Under a rule of 


2. Mich.—^Preston Nat. Bank v. 
Wayne Cir. Judgre, 100 N.W. 393, 
1*37 Mich. 162. 

3. Ariz.—^De Camp v. Central Arizo- 
na Liight & Power Co., 57 P.2d 811, 
47 Ariz. 517. 

Fla.—Bryan v. State, 114 So. 773, 94 
Fla. 909—Seahoard Air Line Ry. 
Co. V. Hess, 74 So. 600, 73 Fla. 494. 
^Mich.—Woodliff v. Baker, 272 N.W. 
705, 279 Mich. 366. . 

Fresnmptlon, is that rule was made 
to follow law.—Paulson v. Shearer, 
8 Alaska 466. . 

Bepealed statute 

Provisions of court rule followlng 
substantially language theretofore 
used in repealed law are to be inter- 
preted in same manner.—People v. 
Malone, 2 P.2d 332, 213 Cal. 406. 

Wheve Buprexne oouzt in preparlng 
role adopted langtiage of a statute 
which had not been construed, court 
will construe statute and glve rule 
same construction.—Hess & Skinner 
Engineerlng Co. v. Turney, 203 S.W. 
693, 109 Tex. 208, answers to certi- 
fled Questions conformed to, Civ.App., 
207 S.W. 171, and modifled on other 
grounds 216 S.W. 621, 110 Tex. 148. 
Service of summons 
Court rule permitling Service of 
summons by reglstered mail must be 
read in light of statute which does 
not permit personal Service of orig- 
inal process on resident outslde bor- 
ders of state.—^WoodliflC v. Baker, 272 
N.W. 706, 279 Mich. 366. 

Default procedure 
Court rule relative to default pro¬ 
cedure should be construed with ref- 
erence to applicable statutes.—State 
ex rei. Fisher v. Rowe, 148 So. 588, 
110 Fla. 141—^Holder Turpentine Co. 
V. M. C. Kiser Co., 67 So. 86, 68 Fla. 
312. 

4. Tex.—Golden v. Odiome, 249 S.W. 
822, 112 Tex. 644. 

5. Fla.—Seaboard Air Line Ry. Co. 
V. Hess, 74 So. 500, 73 Fla. 494. 

6L N.M.—State v. City of Albuquer- 
que, 262 P. 226, 33 N.M. 184. 

7. 111.—^Aurora Nat. Banll v. Funk, 
16 N.m2d 442, 296 IlLApp. 437. 

Or.—State v. Director, 231 P. 191, 118 
Or. 74, reversing 227 P. 298, 113 Or, 
74. 


Pa.—^McKeown v. Rosenthal, 97 Pa. 

Super. 271. 

Bules held uot iu ooufllct 

Rule requiring pleadings and oth¬ 
er papers presented to court of chan- 
cery to be marked flled and forward- 
ed to clerk was not in conflict with 
rule requiring solicltor to pay flling 
fees before clerk shall file paper.— 

In re S-169 A, 679, 115 N.J. 

Bq. 186. 

e. DlvisloiLS of oirouit oourt 

(1) Rules adopted by Circuit Judg- 
es of a Circuit court dividing court 
into divisions and providing that, 
when judge is absent or assigned for 
trial Work, he shall give such his 
exclusive time, did not affect consti¬ 
tutional Jurisdiction of each Circuit 
judge in judicial Circuit.—City of 
Coral Gables v. Blount, 178 So. 654, 
131 Fla. 36. 

(2) Although the Circuit court of a 
City may be separated into many di¬ 
visions, it is nevertheless one court, 
and where parties, stipulated in the 
supreme court for reversal of a Cir¬ 
cuit court ruling the remanding man¬ 
date thereon went to the Circuit court 
and not to a division thereof, and 
Circuit Court Rules, rule 4 subd S, 
that a mandate shall go to the divi¬ 
sion which tried the case and from 
which It was appealed is only a pro- 
cedural rule facilitating its disposl- 
tion.—^Hargadlne-McKlttrick Dry 
Goods Co. V. Garesche, Mo., 227 S. 
W. 824. 

XndorseimeiLt of gaznishee summons 

Rule of Chicago municipal court 
requiring indorsement on copy of 
garnishee summons, left with gar- 
nishee, of defendanfs business, busi- 
ness address, and residence address, 
but not providing that failure to 
comply therewlth should be jurisdic- 
tlonal or require quashing of the 
summons or dlscharge of the gar¬ 
nishee or even requiring that return 
of the summons show compliance 
with such rule, did not of itself re¬ 
quire granting of a motlon to quash 
summons for noncompllance.—Chica¬ 
go City Bank & Trust Co. v. Kaplan, 
281 IlLApp. 97. 

Pleadings 

A rule of court providing that in 
aJl actions not speclfically provided 
for by the Practice Act of 1916, 12 
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P.S. s 382 et seq, the pleadings shall 
conform to the requirements thereof 
as nearly as possible, means only 
that the pleadings shall conform to 
such requirement as those relating to 
conclseness, numbered paragraphs 
each containing but one material al- 
legation, pleading evidence or con- 
clusions of law, attaching copies of 
writings relied on, proper form of 
denials, verificatlon, etc., and is not 
intended to provide what the plead¬ 
ings shall consist of or what the 
■practice shall be.—Carlisle Deposit 
Bank & Trust Co. v. Hoffer, 35 Pa. 
Dist. & Co. 157. 

Taklng deposltloiis 

Supreme court rule relating to tak- 
ing of depositions, although same as 
statute, is intended to make definite 
and simplify practice, and is not to 
be presumed to llmit statutes relat¬ 
ing to same subject matter, but is to 
be considered supplementary.—^Amer¬ 
ican Fruit Growers v. Calvert, 66 P. 
2d 1307, 186 Wash. 29, rehearlng de- 
nled and modifled on other grounds 
69 P.2d 747, 186 Wash. 29. 

Xnspediloxi, of bookSi papers^ or doo- 
uments 

Rule authorizing chancellor to di- 
rect inspection of “any books, papers 
or documents’* does not authorlze 
party to pry into records of stran- 
ger.—^McCarter v. Farmers' Loan & 
Trust Co., 147 A. 786, 106 N.J.Bq. 322. 
Service of papers 

A Circuit court rule requiring 
copies of papers flled in a cause to 
be served on attorney of adverse par¬ 
ty whenever such party had appeared 
by attorney did not apply to orders 
entered pursuant to oral motions or 
oral applicatioris.—State ex rei. Kas- 
er V. Leonard, Or., 94 P.2d 1113. * 
Modes of revlew 

Supreme court rule providing for 
review by notice of appeal, deslgnat- 
ed an “appeal", did not destroy for¬ 
mer wrlts in terming them appeals. 
—Attorney General v. Lane, 243 N.W. 

6. 269 Mich. 283, certiorari denled 
Lane v. Voorhles, 53 S.Ct. 116, 287 
U.S. 654, 77 L.Bd. 566. 

Botloe of a]n>eal 

Court rule which provided for 
Service and flling of notice of appeal 
in crlminal cases within flve days 
after entry of order appealed from 
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a state supreme court, making "rules” governing 
comments by district judges on evidence those in 
force in the United States district courts, the word 
''rules” was held to mean the practice, procedure, 
custom, method, and/or system prevailing in such 
federal courts.® 

§ 178. Suspension or Modification in Particu- 
lar Cases 

a. Power of court 

b. Consent, stipulation, or waiver by par¬ 

ties or counsel 

a. Power of Conrt 

Whlle some authorfties hold that a court has no pow- 
er to suspend or modify Its rules In a partfcular case, 
others hold that a court may exercise such power when 
Justice so requires. When the rule is not mandatory, 


but fs merely directory and for the eonvenience of the 
court, It may be disregarded by the court. Ordfnarlly, a 
court cannot abrogate or suspend rules prescrlbed for 
it by a higher court, nor can rules made by a lower court 
be suspended by a higher court. Rules adopted by the 
court as such cannot be disregarded by a single Judge. 

There are numerous cases which declare that 
rules of court should be adhered to both by parties 
litigant and the court, in all cases which fall within 
them, as long as they remain in force, and that the 
court has no power in a particular case, where no 
discretion is reserved, to suspend or to modify any 
rule which it has made.^® On the other hand, there 
is abundant authority in support of the view that 
rules of court are but a means to accomplish the 
ends of justice, and that the court has the power 
to modify, suspend, or rescind its own rules when- 
ever justice requires at least where no party 


required dlsmissal of state*s appeal 
from an order vacating order of for- 
feiture of cash ball where notlce of 
appeal was not griven within specifled 
time, as against contentlon that or¬ 
der was an adjudication of civil char¬ 
acter and that rule relating to ap- 
peals In civil cases was applicable.— 
State V. Kniaek, 72 P.2d 310, 192 
Wash. 34. 

Time of llling brlefs 
Dauphin County Court Hules, rule 
No. 68A, relating to the time of fll- 
ing briefs applies both to cases 
where there has been an oral argu- 
ment, and to those where the matter 
has been submitted on briefs.—^Weis- 
er V. Michlovitz, 46 Dauph.Co., Pa., 
385. 

Suprema Court mias xegaxdlug 
submisslon of causas apply to case 
presented to supreme court, on rule 
to Show cause, since court rules ap¬ 
ply to any cause unless they are re- 
laxed or dispensed with by supreme 
court.—^Ash V. Cohn, 8 A.2d 130, 121 
N.J.L,aw 412. 

9. Colo.—Kolkman v. People, 800 P. 
676, 89 Colo. 8. 

10. D.C.—^Nealon v. Davls, 18 P.2d 
176, 67 APP.D.C. 133. 

Ind.—Poif V. McKilip, App., 18 N.B.2d 
963. 

Me.—^Hill V. Pinnemore, 172 A. 826, 
132 Me. 459. 

Md.—Carey v. Safe Deposit & Trust 
Co. of Baltimore, 178 A. 242, 168 
Md. 601. 

Mo.—^Pelletler v. Heart of America 
Hospital Ass*n. App., 2 S.W.2d 806 
—Taylor v. Heart of America Hos¬ 
pital Ass'n, 2 S.W.2d 804, 222 Mo. 
App. 17. 

N.C.—^Btomby v. Callahan Const. Co., 
128 S.K 146, 189 N.C. 747. 

Or.—^Bratt v. State Industrlal Acci¬ 
dent Commission, 236 P. 478, 114 
Or. 644. 

Wash.—State v. Currie, 94 P.2d 764. 
15 C.J. p 912 note 88. 


Courts of raviaw wiU not vary tha 
appllcatloiL of the rule to suit the 
contingencies of the particular case. 
—^Rubottom V. Crane Co., 23 N.E1.2d 
364, 302 IlLApp. 58. 

Slsoretlon reserved 
Under statute district Judges may 
suspend or set aslde their rules at 
their discretion.—Successlon of Tros- 
clair, 1 Lia.App. 209. 

11. Del.—Garland v. Independent 011 
& Gas Co., 156 A. 263, 18 Del.Ch. 
116—Kuratle v. Pyle, 107 A. 788, 
12 DeLCh. 112, aihrmed Pyle v. 
Kuratle, 110 A, 659, 12 DeLCh. 872. 
Fla.—^Demos v. Walker, 126 So. 806, 
99 Fla. 302. 

Ky.—^Warfleld Natural Gas Co. v. Al- 
len, 33 S.W.2d 34, 236 Ky. 358. 
Miss.—^Dogan v. Cooley, 185 So. 783. 
Mont.—State v. Kacar, 240 P, 366, 74 
Mont. 269. 

Neh.—Uerllng v. State. 260 N.W. 243, 
246, 126 Neh. 374, citlng Corpus 
Juris. 

N.H.—■Plannag€Ln v. Prosper Sheve- 
nell & Son, 136 A. 24, 82 N.H. 408. 
N.J.—Ash V. Cohn, 8 A.2d 130, 121 N. 
J.Law 412—Lambert v. Trenton & 
Mercer County Traction Co., 186 A. 
270, 103 N.J.Law 23, afflrmed 139 
A. 718, 104 ]Sr.J.Law 175—In re 
Boury-s Estate, 8 A,2d 137, 124 N. 
J.Eq. 608—^Federal Title & Mort- 
gage Guaranty Co. v. LOwenstein, 
166 A. 638, 113 N.J.Bq. 200—Paper 
& Textile Machinery Co. v. Newlin, 
137 A. 314, 101 N.J,Eq. 116—Schu- 
hert V. District Court of Third, Ju- 
dlclal Dist. of Bergen County, 159 
A, 615, 10 N.J.Misc. 414—Great 
American Indemnity Co. v. Grono- 
wicz, 142 A, 897, 6 N.J.Misc. 821, 
followed in Dumphey v. Weiner, 
143 A. 922, 7 N.J.Misc. 13. 

N.T.—^Broome County Farmers* Flre 
Relief Ass’n v. New York State 
Electric & Gas Corporation, 268 N. 
Y.S. 131, 239 App.Div. 304, afBLrmed 
191 N.E. 591, 264 N.Y. 614. 
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Pa.—^McFadden v. Pennzoll Co., 191 
A. 584, 326 Pa. 277—Commonwealth 
V. Wilcox, 178 A. 668, 816 Pa. 129 
—^Kehres v. Stuempfle, 136 A. 794, 
288 Pa. 534—Commonwealth v. 
Boyle, 165 A. 521, 108 Pa.Super. 598 
—Gorman v. Suilivan, 84 Pa. Super. 
161—^Haytock v, Nickel, 19 Pa.DisL 
& Co. 671—^Mftgargee v. City of 
Philadelphia, 16 Pa.Dlst. & Co. 588, 
590, citlng Corpus Juris —^Tausig v. 
Fishman, 29 Pa.Dist. 1171—Coats 
V. Mifflin, 29 Pa.Dist. 1009—Kress- 
ly Estate, Inc., v. Hendrlcks, 26 
North.Co. 70. 

Tex.—Stevenson v. Wilson, Civ.App., 
130 S.W.2d 317, error refused, 

15 C.J. p 912 note 39. 

“Courts are reluctant to give effect 
to rules of procedure which seem 
harsh and unfair and which prevent 
a litigant from having his claim ad- 
Judlcated upon its merits.”—Stapp v. 
Andrews, 113 S.W.2d 749, 760, 172 
Tenn. 610. 

Bules of practice are for pnrpose 
of aiding in speedy determluation of 
causes, while the courts are estab- 
llshed for the higher purpose of the 
administration of practice, and, 
where the striet enforcement of the 
letter of a rule would tend to pre¬ 
vent or Jeopardize the administration 
of justice, the rule must yield to the 
higher purpose, and be relaxed ,by the 
court.—^Vilsack v. General Commer- 
cial Securities, Corporation, 143 So. 
250, 106 Fla. 296—^Baker-Lewls Const. 
Co. V. Midyette, 141 So. 634, 106 Fla. 
602—Edwards v. Knight, 139 So. 682, 
104 Fla. 16, adhered to 143 So. 441, 
104 Fla. 16—0’Gara v. Hancock, 79 
So. 167, 76 Fla. 1. 

Trial court has wide power to de- 
termine whether rules are to be rig- 
idly enforced, or even to suspend 
rules when its actlon does not preju- 
dice party seeking to invoke rules — 
McFadden v. Pennzoll Co., 191 A. 684, 
326 Pa. 277. 
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is prejudiced thereby;i2 and even if, under some 
circumstances, a declaration may be stricken for 
failure to comply with a rule of court, it should not 
be when it would work manifest injustice.i3 This 
conflict of authority is, however, more apparent 
than real, for while the cases do not always bring 
out the distinction clearly, the general tendency ap- 
pears to be toward an opinion that the power of a 
court to modify or suspend its rules in particular 
cases depends largely on the character of the rule, 


the principle being that rules which are merely di- 
rectory, or which are prescribed solely for the gov- 
emance of attomeys and the convenience of the 
court, may be dispensed with when the ends of jus- 
tice so require, but rules which are mandatory must 
never be dispensed with in an arbitrary manner in 
cases where it will operate to the prejudice of the 
parties, or tend to unsettle the established practice 
of the covLTtM 


Deferenoe for % valid act of the 
areneral aBsembly, clearly requires 
that the court of appeals exert its 
own power to maJce the act effective, 
even though in doingr so the court 
oontravenes a rule of practice aener- 
ally accepted as bindiner.—Burton v. 
Mayer, 118 S.W.2d 647. 274 Ky. 263. 

"TtcB ohaaoeUor may relax or dis¬ 
pense with rules of practice after he 
has acquired Jurisdiction; but where 
striet adherence thereto would work 
surprise or injustice he cannot dis¬ 
pense with rule for purpose of ac- 
quiringr Jurisdiction.—Scranton But- 
ton Co. V, Neonlite Corporation of 
America, 149 A. 869, 105 N.J.Eq. 708. 

BlscretioiL of oonrt 

(1) The summary and equitable 
Jurisdiction of a court of law so to 
control its own process and proceed- 
Ingrs as not to produce hardship is 
a matter of grace or discretion, and 
not of rig-ht, where the proceedings 
have been regular, and is character- 
ized by the imposition of terms on 
the party to whom concession is 
made.—Ownbey v.' Morgan. 41 S.Ct. 
433, 256 U.S. 94, 66 L.Ed. 837, 17 A 
L.H. 873, afflrming 105 A 888, 7 
Boyce, Del., 297. 

(2) The district court of appeal 
will not in all cases enforce its rules 
but will retain discretion in exacting 
compllance.—^In re Paterson^s Estate, 
Cal.App.. 76 P.2d 138. 

(3) Whether court will deviate 
from court rules flxing law day is 
matter of discretion.—Elsom v. Tefft, 
268 P. 177, 148 Wash. 196, appeal dis- 
missed Tefft v. Grant, 49 S.CL 479, 
279 U.S. 824, 73 L.Ed. 977. 

OxL raxe oooasions, and in the in¬ 
tereat of Justice, rule of supreme 
court that in speclal proceedings 
only questions of law will be consid- 
ered may be waived by court.—State 
ex rei. Helena Allled Printing Council 
V. Mitchell. 74 P.2d 417, 106 Mont 326. 

When rule not waived by oonzt 

While the court may, upon a prop- 
er showing, waive the requirements 
of its own rules, it will not waive the 
requirement of Rules of Court, rule 
27, which provides that “in no case 
will the Court receive wrltten, with- 
out oral, argument,” in a case of im- 
portance involving an Indictment 
charging violation of the Pennsylva- 


nla General Food Law.—Common- 
wealth V. Richards, 29 Berks Co.L.J., 
Pa., 319. 

Burden of showing waivor by eonrt 
is on one asserting waiver.—Bsch v. 
Forster, 127 So. 336, 99 Fla. 717. 

Zn Illinois it has been held that: 

(1) Court rules may be disregard- 
ed by Judges for good cause and 
where no material harm is done to 
accused:—^People v. Davis, 192 N.B, 
210. 357 111. 396. 

(2) Court rules not violating con- 
stitution or statute are binding on 
Judges. court offleers. and litigants, 
uniess in particular case Judge for 
good cause may disregard them.— 
People V. Feinberg, 181 N.K 437, 348 
111, 649. 

(3) A court of review will not va- 
ry the application or interpretation 
of the rules regardlng taking of an 
appeal to suit the contingencies of 
a particular case.—Lewls v. Renfro, 
9 N.B.2d 652, 291 Ill.App. 396—Ben- 
der V. Alton R. Co., 1 N.B.2d 108, 284 
Ill,App. 419. 

Xn lowa it has been held that: 

(1) Supreme court may, under 
some clrcumstances, waive its own 
rulea—^Farmers* State Sav. Bank of 
Promise City v. Miles, 221 N.W. 449, 
206 lowa 776. 

(2) But it cannot do so where the 
matter sought to be obviated is stat- 
utory, «and where the rules with re- 
spect to the subject merely conform 
I to the statute.—^Arends v. Frerlchs, 

186 N.W. 457, 192 lowa 1318, dismiss- 
[ing petltion 184 N.W. 660, 192 lowa 
285. 

Zn Texas 

(1) The court of civll appeals has 
the right to enforce its rules withln 
such limitation as. Justice may re¬ 
quire.—^Rowntree v. Peck Furniture 
Co., Com.App., 248 S.W. 26. 

(2) But it has also been held that. 
while a reviewing court Is loath to 
deprive litigant of complete oppor- 
tunity to present every proposition 
deemed by him Important to his 
rights, it Is bound by rules of pro- 
cedure, and may not suspend them. 
—Roeser v. Coffer, Tex.Civ.App.. 98 
S.W.2d 276. 

12. N.J.—Standard Embossing Piate 
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Mfg. Co. V. American Salpa Corpo¬ 
ration. 166 A 642, 113 N.J.Bq. 246. 

13. D.C.—^Danzansky y. Zimbollst, 
105 P.2d 457, 70 AppJD.C. 234. 

14. Okl.—Holbert v. Patrick, 176 P. 
903, 74 Okl. 290. 

Wash.—Elsom v. Tefft, 268 P. 177, 
148 Wash. 195, appeal dismlssed 
Tefft V. Grant. 49 S.Ct. 479. 279 
U.S. 824, 73 L.Bd. 977. 

15 C.J. p 913 note 41. 

PlAoe where motlons should be made 
The rules that have been adopted 
by the supreme court prescribing 
the motions and applications that are 
to be made to the different parts of 
the court were not Intended to em- 
brace motions or applications in 
crlmlnal actlons.—^People ex reL 
Newton v. Special Term, Part 1. Su¬ 
preme Court New York County, 184 
N.T.S. 193, 193 App.Div. 463. 
Ohaxaoter of mlea distlngulkhed 
(1) “There is, of course, a wide 
difference in the character of the 
various rules of courts. Some are 
intended merely to produce regulari- 
ty and order in court proceedings. 
Rules of appellate courts as to the 
form of briefs, etc., such rules may 
well be placed as directory only. 
There is another class, such as the 
one under consideratlon, which 
stands as notice to all litigants that 
the court will not act until a cer- 
taln time, or until certain prior steps 
are taken. To disregard such rules 
would he the very opposite of the 
promotlon of Justice.*’—^Holbert v. 
Patrick, 176 P, 903, 904, 74 OkL 290. 

I (2) Accordlngly, it has been held 
that, where rule of district court pro¬ 
vides that demurrer and motions 
shall onl^r be heard on certain days, 
the couzt, without agreement of, 
counsel, cannot disregard the rule 
and hear a demurrer prior to day It 
would regularly come on for hear- 
ing.—^Holhert v. Patrick, supra. 

(3) On the other hand, it has been 
held that where district court adopts 
rule requirlng Journal entry of Judg^ 
ment to be signed by counsel for both 
plaintiff and defendant enforcement 
of rule is discretlonary.—McAleer v. 
Waddell-0*Brlen Motor Co., 231 P. 
480, 105 OkL 35. 

aveo, though mandatory, a rule au- 
thorlzing Judgment for failure to 



§ 178* 

When the rules of a court are prescribed by a 
higher court under a statute, discussed supra § 170 
b (2), the court for' which such rules are prescribed 
has no authority to modify, abrogate, or suspend the 
same;^® but where a rule prescribed by a court of 
last resort to regulate proceedings in an intermedi- 
ate appellate court in effect precludes the latter 
court from exercising judicial functions in a matter 
in which its jurisdiction is properly invoked, the 
rule may be disregarded on sufficient excuse, within 
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the discretion of the intermediate court.i® On the 
other hand, where a lower court has the power to 
make its own rules, they cannot be suspended by a 
higher court in a particular case,i7 except in the 
manner provided by such rules.^^ 

Leave of court. A litigant desiring the relaxa- 
tion of a court rule may be required to obtain leave 
of court,^^ and the application will be refused un- 
less strong reasons are presented in its favor.^O 
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serve notice of appeal from a mag- 
Istrate^s court will not be enforced 
where appellee*s attomey had actual 
notice of the appeal and entered a 
£:eneral appearance.—^Konheim v. 

Pomeroy^s, Inc., 22 Pa.Dist. & Co. 129. 
lOaiidatory mle affectlnsr robs tantial 
zlghts 

(1) Such a rule cannot be waived 
by coux*t.—^U. S. V. Mlnkus, 16 Ct. 
CustApp. 263. 

(2) A rule of court that In dlvorce 
proceeding-s, after testlmony has been 
taRen, the case shall be placed upon 
the argument list, Is mandatory; 
the rule affects the respondentes 
rights and, until abrogated, is in 
force and cannot be disregarded by 
the court—^Fisher v. Fisher, 74 Pa. 
Super. 538. 

Sulas not oBsentlal for proteotlon 
of snhstantlal rlghts of lltlgants 
must glve way to- rules not Imped- 
Ing justlce.—City of Milwaukee v. 
Johnson, 213 N.W. 336, 192 Wis. 686. 
Depxivstloa of xights 

Where court in rendering default 
judgrment dlsregards court rules, de- 
priving party of trial, Judgment is 
erroneous.—^Ramsey v. Holland, 172 
N.m 411, 36 Ohlo App. 199. 

Bgiilty mle» 

(1) Equity rules are the rules of 
ali the courts, to be enforced as of 
course in ali of them, and not re- 
laxed or disregarded as matter of 
mere Indulgence or convenlence.— 
Philadelphia & Reading Coal & Iron 
Co. V, Tremont Tp. School Dist, 5 
Schuylkill Reg.,Pa.. 269. 

(2) Court cannot expedite unduly 
% proceeding in vlolation of equity 
rules.—^Mlntzer v. Tumbach, 172 A. 
162, 113 Pa.Super. 113. 
important gueatioii involvad 

Where Question ralsed by appeal 
was one theretofore not decided in 
the state, and respondents had not 
been misled nor prejudiced by appel- 
lants* alleged noncompliance with 
rules nor appellate court inconven- 
ienced thereby, appeal was consid- 
ered on its merita rather than dis- 
missed for such noncompliance.—^In 
re Paterson^s Estate, CaLApp., 76 P. 
2d 138. 

Tlane for lUlng pleadTng» 

Valid court rule, made In particu¬ 
lar case, flxing time within which I 


pleadlngs must be flled, is not obllga- 
tory on court, but may be enforced 
where enforcement does not deny de¬ 
fendant reasonable opportunity to ex- 
ercise legal rights.—ITerling v. State, 
260 N.W. 243, 126 Neb. 374. 

Time for flling trasisorlpt 
Supreme court rule limlting time 
for flling transcript was held not of 
character reauiring its suspenslon or 
waiver to promote justice.—Sullivan 

V. Nevada Industria! Commission, 14 
P.2d 262, 64 Nev. 801. 

Suspensioii a» preoedent 

A suspenslon of rules In one case 
should not operate as a precedent in 
another case.—^Tucfcer v. State, 160 S. 

W. 190, 67 Tex.Cr. 610. 

Maadjamus wUI not Ue to compel a 

court to dispense with the reauire- 
ments of its rules in a particular 
case.—^Alexander y. State, 14 Lea, 
Tenn., 88. 

15. S.D.—^Presho State Bank v. 
Northwestern Mllling Co., 186 N.W. 
660, 46 S.D. 147, denying rehearlng 
186 N.W. 370, 46 S.D. 68, 23 A.L. 
R. 48. 

Va.—Omohundro v. Palmer, 164 S.E. 

641, 168 Va. 693. 

16 C.J. p 914 note 47. 

Supreme court rules relating to ap^ 
peols cannot he disregarded hy tiial 
Judge.—State v. Moore, 187 S.E. 586, 
210 N.C. 469-—Pruitt v. Wood, 1^6 S. 
R 126, 199 N.C. 788—^Pentulf v.- Park, 
143 S.E. 139, 195 N.C. 609—Covington 
Y. Hanes Hosiery Mills Co., 142 S.E. 
706, 195 N.C. 478—State v. Crowder, 
142 S.E. 222, 196 N.C. 386—Womble 
Y. Moncure Mill & Gin Co., 140 S.E. 
230, 194 N.a 677—Waller v. Dudley, 
137 S.E. 149, 193 N.C. 864—Stone v. 
Ledbetter, 133 S.E. 162, 191 N.C. 777. 

Appellate court oaamot cluuige rule 
announced by the supreme court.— 
Glrvln Y. Metropolitan Life Ins. Co., 
Mo.App., 84 S.W.2d 644. 

Statute provlding for Uberal oo 9 L. 
slmctloa of practioe act does not 
contemplate dlsregard of rules es- 
tablished hy supreme court for or- 
derly and convenient procedure In 
prosecutlon of appeals.—Culllnan y. 
CulUnan, 1 N.B.2d 921, 285 IlLApp. 
272. 

Probata procedure of oouniy oonrts 
Rule of supreme court relating to 
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procedure of county courts in pro¬ 
bate matters, cannot be dispensed 
with to suit the circumstances in any 
particular case.—Carlile v. National 
Oil & Development Co., 201 P. 377, 83 
Okl. 217—^Winona Oil Co. v. Bames, 
200 P. 981, 83 Okl. 248. 

WiUfUl dlsregard of such rules Is 
reverslble error.—^Weibel v. Gardner, 
187 N.W. 629, 45 S.D. 349, 23 A.L,R. 
60. 

le. Tex.—State v. Scranton Inde- 
pendent County Line School Dist, 
Com.App., 286 S.W. 601, afflrming 
Scranton Indepcndent School Dist 
V. State,’ Civ.App., 277 S.W. 436. 
Time for flling transcript 
Rule 7, prescribed by supreme 
court to regulate proceedings In 
courts of civll appeals, requlrlng 
transcript in quo warranto proceed¬ 
ings to be flled within twenty days 
after appeal is perfected, may be dis¬ 
regarded upon sufficient excuse with¬ 
in discretion of court of appeals.— 
State V. Scranton Independent Coun¬ 
ty Line School Dist^, supra. 

17. Wis.—Baker v. State, 64 N.W. 
1003, 84 Wis. 684. 

18. Arlz.—Collins v. Superior Court 
in and for Maricopa County, 62 P. 
2d 131, 48 Ariz. 381. 

Supreme court cannot on appeal 
make exceptlons to uniform rules of 
superior court where rules have heen 
violated, in absence of provlsion by 
lower court for waiver of rules in 
manner set forth in rules.—Collins v. 
Superior Court in and for Maricopa 
County, supra. 

Bule relating to entxy of flnal or- 
dev and Jndgznent Is mandatory rath¬ 
er than discretionary and must be 
followed by superior courts and su¬ 
preme court unless suspended or 
modifled in manner set forth hy court 
rules.—Collins v. Superior Court in 
and for Maricopa County, supra. 

19. N.J.—Ash V. Cohn, 8 A,2d 186. 
121 N.J.Law 412. 

Beoord not complylng with su¬ 
preme court rules as to submission 
of cause, and which was not flled 
with leave of court could not be con- 
sidered.—^Ash v. Cohn, supra. 

20. Ala.—Williams v. State. 176 Sa 
697, 27 Ala.App. 626. 

15 C.J. p 913 note 42. 
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The action of a court in refusing to suspend one of 
its rules will not be reviewed on appeal, tinless the 
rule in question and the circumstances alleged to 
justify its suspension are set out in the bili of ex- 
ceptions.2l 

Rules adopted by a whole body of judges, or a 
majority of them, should be observed and enforced 
by single judges .22 

b. Oonsent, Stipnlatioi^ or Waiver by Parties 
or Gonnsel 

Although It has been held that court rules cannot 
ba abrogated by agreement of the parties or thelr ooun- 
there Is authority to the effeet that a party or his 
counsei may consent to the suspension of a rule, or may 
walve the benefit thereof. . 

Where rules are prescribed by a court, no un- 
qualified right exists in parties to stipulate for the 
abrogation of the same,23 and it has been held that 
court rules cannot be abrogated by agreement of 
the parties or their counsei,and that mandatory 
rules for trial courts', promulgated under the ex- 
press direction of the legislature cannot be waived 
by a party, even with the consent of the court.25 
On the other hand it has been held that, whjsre a 


party who is entitled to insist on the observance of 
a rule consents to its suspension,26 or waives the 
benefit thereof, either expressly or by his conduct,^^ 
its requirements may be dispensed with, although it 
is otherwise where the rule is made for the benefit 
of the public or the protection of the court, and not 
for the benefit of litigants.26 In any event a man¬ 
datory rule cannot be waived by a litigant if the 
waiver afifects a substantial right. 2 6 

§ 179. Amendment, Repeal, or Abolition 

a. By courts 

b. By statute 

a. By Courts 

A" court may, by formal aetion, amend or abollsh 
Its rules. Amendments of such rules ordinarlly operate 
prospectively oniy, although It has been held that if an 
amendment relates onIy to foreclosure it may affect pend- 
Ing actions. 

When rules of court are once duly adopted, they 
remain in force until changed or abrogated,®® but 
the power to make rules, discussed supra § 170 b, 
includes the power to amend them.®^ The amend¬ 
ment, however, must be made in the prescribed 


Wbere aay defanlt Is made by a 
UtlgtULt he must. In order to obtain 
leave from the court, not oniy show 
an excuse for his default, but also 
a meritorlous case.—^In re Boury’s 
Bstate, S A.2d 137. 124 N.J.Eq. 608. 

SI. 111.—^Illinois Cent. R. Co. v. Has- 
klns, 2 N.E. 654, 115 111. 800. 

22. Colo.—Halter v. Wade, 273 P. 
1042. 85 Colo. 121. 

La.—^Levy v. Michon Bros., 77 So. 

644. 142 La. 825. 

16 C.J. p 914 note 49. 

Z^Ldlvidnal Jndares have no power 
to dispense with court rules lawfully 
adopted by court.—^Eiaufman v. Buck- 
ley, 188 N.E. 607, 285 Mass. 83—Carp 
V. Kaplan, 146 N.E. 779, 261 Mass. 
225—^Bverett-Morgran Co. v. Boyajian 
Fharmacy, 139 N.E. 170, 244 Mass. 
460. 

23. Cal.—Reynolds v. Lawrence, 16 
Cal. 369. 

16 C.J. p 914 note 60. 

S&i Mo.—^Dean v. State Social Se- 
curlty Commlssion of Mlssouri, 
App., 123 S.W.2d 673. 

15 C.J. p 914 note 52. 

Bnle as to form and manner of 
submlttliijr requested Instmctlons 
cannot be abrogated by agreement 
of counsei to walve requirements.— 
Diller v. Rivervlew Dairy, 288 P. 401, 
133 Or. 442. 

Supreme conrt mles. govexning 
peals cannot be dlsregarded by coxis¬ 
sent of lltigants or counsei.—Statp v. 
Moore, 187 S.E. 586, 210 N.C. 459— 


Pruitt V. Wood, 166 S.B. 126, 199 N. 
a 788—Pentuff v. Park, 143 S.E. 139, 
1S5 N.C. 609—Covington v, Hanes 
Hosiery Mills Co., 142 SJB3. 706, 195 
N.C. 478—State v. Crowder, 142 S.E. 
222, 196 N.C. 335—Womble V. Mon- 
cure Mlll & Gin Co., 140 S.E. 230, 194 
N.C. 577—Waller v. Dudley, 187 S.E. 
149‘, 193 N.a 364—Stone v. Ledbetter, 
183 S.E. 162, 191 N.C. 777—Hardy v. 
Heath, 124 S.E. 664, 188 N.C. 271— 
State V. Farmer, 124 S.E. 562, 188 N. 
C. 243. 

25. S,D.—^Presho State Bank v. 
Northwestern Mllling Co., 186 N.W. 
560, 45 S.D. 147, denying rehearlng 
186 N.W. 370, 46 S.D. 68, 28 A.L.R 
48. 

26. Me.—^Dwlnell v. Larrahee, 38 Me. 
464. 

Md.—Glst V. Drakely, 2 GUI 330, 41 
Am.D. 426. 

27. U.S,—Concrete Mixing & Con- 
veying Co. v. Great Western Power 
Co. of Califomla, D.C.Cal., 46 F.2d 
331, appeal dismissed, C.C.A., 48 F. 
2d 1072. 

Ariz.—Colllns v. Superior Court in 
and for Marlcopa County, 62 P.2d 
131, 48 Ariz. 381—^Day v. Board of 
Regents of University of Arizona, 
36 P.2d 262, 44 Ariz. 277. 

S.D.—State v. Kro^h, 198 N.W. 669, 
47 S.D. 314. 

FaUura to objeot 

Where defendant made no objection 
to plaintifPs arguing that demurrer 
should not he sustalned on ground 
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that complaint dld not state facta 
sufficient to bring case within declar- 
atory judgments act, although plalu- 
tiff dld not flle statement of point as 
required by court rule, tnal court 
could pass on point—Day v. Board 
of Regents of University of Arizona, 
36 P.2d 262, 44 Ariz, 277. 

Burden of proof Is on party as- 
serting waiver of ruie governlng pro- 
cedure in court matters.—^Phillips v. 
Lindsay, 136 So. 666, 102 Fla. 935. 
22. Ariz.—Collins v. Superior Court 
in and for Marlcopa County, 62 P. 
2d 131, 48 Ariz. 381. . 

Bule re l a t i n g to entxy of Judgment 
Is prlmarlly for protection of court 
and not for protection of lltigants. 
and hence may not be waived by par¬ 
ties.—Collins V. Superior Court In 
and for Marlcopa County, supra. 

29. U.S.—U. S. V. Mlnkus, 16 Ct 
CustApp. 263. 

30. La.—Schwing v. Dunlap, 49 So. 
134, 123 La. 486—Berthelot v. Ho- 
tard, 42 So. 90. 117 La. 524. 

3L La.—State v. Turner, 162 So. 567. 
178 La. 927. 

Tex.—^In re Order s in Chambers, 226 
S.W. 1075. 

Wash.—State v. Cuirle. 94 P.2d 764. 
16 C.J. p 914 note 66. 

Bnle modifled. 

Rule dealing with exceptlons ‘to 
findings Is modifled by amendment to 
rule relating to requests.—^loska 
Tribe of Red Men v. Great Councll 
of Red Merx. 98 Pa.Super. 390. 
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manner,^^ and it has been held that a court cannot 
abolish or modify its niles in vacation,33 or by or- 
ders resting in parol.^^ Amendments to rules op¬ 
erate prospectively,®® and their effect is in general 
the same as that of amendments to statutes;^® but 
it has been held that an amendment of rules relat- 
ing only to procedure generally affects pending ac- 
tions.®*^ 

A change in rules does not abrogate a preexisting 
practice which was not dependent on written 
rules.3® Such practice, although established by 
long-continued usage, should not be departed from 
suddenly, without notice, and to the injury of liti- 
gants.®® Neither can a formally-adopted written 
rule of procedure be nullified by a custom.^® A 
mle of court is not repealed or modified by a sub- 
sequent rule which makes no mention of the mat- 
ter to which the previous rule relates, and which is 
not inconsistent with the previous rule.^i 

Where part of a rule remains unchanged, it is 
considered as having continued in force from the 
time of its original establishment,^^ 2jid the new or 
changed portion is considered as having become op- 
erative only at the time of its adoptioni® 

b. By Statute 

A rule of court may be amended or repealed by 
itatute. 


Where the ^uthority exists in the legislature to 
regulate the practice and procedure in courts, the 
rules of a court may be amended, rescinded, or re¬ 
pealed by statute.**^ A rule of court is rendered 
inoperative by the enactment of a statute inconsist¬ 
ent therewith,45 and when a statute is repealed all 
rules of court which derive their validity therefrom 
are rendered inoperative.'^® The enactment of a 
statute authorizing the court to make certain rules 
does not abolish the common-law powcr of ‘ said 
court to adopt rules, and rules previously adopted 
remain in force until new rules are made under the 
statute.^*^ A mere change in the number of judges 
assigned to hold a court,or in the number of a 
judicial district, otherwise left unchanged,does 
not abrogate rules previously existing in such court 
of district 

§ 180. Record and Evidence of Rtiles 

The court reeords are the only competent evidence 
of the existence of a rule of court, and such existence 
wlll not be presumed. The nonexlstence of a particular 
rule must be shown by the testimony of the clerk of the 
court. 

The reeords of the court are the only competent 
evidence of the existence of a rule of court,®® and 


32. lia.—state v. Tumer, 162 So. 
667. 178 La. 927. 

Pnblioation 

Order of district judgres changingr 
yacatlon period was inelEectlve, 
where order was not publlshed in of- 
dcial journal of each parish of dis¬ 
trict at least three times, as requlred 
by mandatory statute.—State v. Tur- 
ner, supra. 

H’eoesslty of order from beBCh. In 
open court 

Supreme court may maJee an order 
amendingr the rules, without an- 
nouncing the order from the hench in 
open court.—^In re Orders In Cham- 
bers, Tex.. 226 S.W. 1076. 

83. 111.—Treishel v. McGill, 28 111. 
App. 68. 

34. lowa.—^Burlington, etc., R- Co. 
V. Marchand, 6 lowa 468. 

35. N.C—^Rawlings v. Neal, 29 S.E. 
93, 122 N.C. 173. 

33. N.T.—In re Warde, 48 N.BL 618, 
164 N.T. 342. 

37. U.S.—^United Wall Paper Pac- 
tories v. Hodges, C.C.A.Conn., 70 
F.2d 243. afflrming, D.C., In re 
Hodges, 4 F.Supp. 804. 

38. N.T.—^hClller v. Stettlner, 22 
How.Pr. 618. 

39. Midi.—City of Detroit v. Judge 
of Recorder’s Court, 237 N.W. 40, 
266 Mich. 44. 


40. U.S.—^U. S. v. French, C.CAl, 
lowa, 96 F.2d 922, certiorari denied 
69 S.Ct 80. 306 U.S. 620, 83 L.Bd. 
396. 

41. Wash.—^Nicktovlch v. Olympie 
Motor Transit Co.. 269 P. 837, 148 
Wash. 410. 

Filing abstxact of reoord 
Rule requiring appellant to serve 
and file abstract of record held not 
changed or alfected hy suhsequent 
rules.—^Nicktovlch v. Olympie Motor 
Transit Co., supra. 

42. N.T.—^In re Warde, 48 N.B. 613, 
164 N.T. 342. 

43. N.T.—^In re Warde, supra. 

44. Ala.—Williams v. Knight, 169 
So. 871, 233 Ala. 42. 

Neb.—Sorensen v. Grand Island Clin- 
Ic, 228 N.W. 601, 119 Neb. 280. 

16 C.J. p 914 note €3. 

Stxlklng cause from 
Mimlclpal court rule dealing with 
right to strike cause from trial cal- 
endar on failure to comply with de- 
mand for bili of particulars was re¬ 
scinded by enactment of section of 
clvil practice act givlng appellate di- 
vlsion Power to regulate practice per- 
tainlng to bilis of particulars and by 
statute providing that procedure for 
ohtalnlng bili of particulas should 
be that prescrlbed in civil practice 
act and rules adopted pursuant there- 
to, and hence granting of motlon to 
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Strike action fi*om calendar under 
municipal court rule after such stat- 
utes had become effective was error. 
—^I. & B. Upholstering Co. v. Kresel. 
300 N.T.S. 549, 252 App.Div. 677. 
Effeot of repeal 

Rule of chancery practice repealed 
by clvil practice act was inapplicable 
in suit in which taking of evidence 
did not begin before Jan. 1, 1934.— 
Strlckland v. Washington Bldg. Coi> 
poration, 4 N.B.2d 973, 287 IllApp. 
340. 

Bule» not repealed 

Act regulatlng trial, introductlon 
of evidence and objections and ex- 
ceptlons did not repeal practice rules 
requiring that probable injury ap- 
pear.—Morgan Hili Paving Co. v. 
Pratt City Sav. Bank, 127 So. 600, 220 
Ala. 683, followed in 127 So. 502, 220 
Ala. 686. 

45. N.M.—Texas, S. P. & N. R. Co. 

V. Saxton, 6 P. 206, 3 N.M. 282. 

16 C.J. p 914 note 64. 

40. Minn.—Jordan v. White, 20 
Minn. 91. 

47. lowa.—Shane v, McNeill, 41 N. 

W. 166. 76 lowa 459. 

48. W.Va.—Sterling Organ Co. v. 
House, 26 W.Va. 64. 

49. lowa.—Shane v. McNelU, 41 N. 
W. 166, 76 lowa 469. 

50. 111.—^Harris v. Nelsou, 162 N.E. 
833, 331 111. 225. 
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cannot be shown by affidavit;®^ nor will its exist- 
ence be presumed.52 The nonexistence of a par- 
ticular rule must be proved by the testimony of the 
clerk of the court,53 and an affidavit of counsel that 
there is no rule relating to a particular matter does 
not establish the nonexistence of such nile.54 Un¬ 


der a rule of the supreme court that such rules as 
may be adopted by the courts shall be published m 
a volume next succeeding their adoption, the ofB- 
cial publication of the rules is not confined to an of- 
fidal bound volume of the opinion of the supreme 

court.55 


VL EULES OP ADJUDICATION, DECISIOlirS, ANE OPINIONE 
A. MODE AND PEINCIPLES OP ADJUDICATION 


§ 181. In General 

a. Definitions 
h. General rules 

a. Definitions 

The term «'declelen” means, strietiy speaking the 
Judgment In a case; but It has been varlously applled to 
orders, reports of oplnlons, flndings of fact, and conclu- 
sions of law, and other Judiclal determinatione. An 
''opInlon'* Is distinguished from a “decislon’* as belng a 
statement of the reasons for the Judgment. A ^Tullng’* 
Is a settiement or exposition of law without necessarlly 
the force of a Judgment or order. 

A “decision” or “judicial decision” means, strict- 
ly speaking, the last act of the court,5® or, in other 
words, the judgment®^ or conclusion.®® It may be 


a final judgment,®® or an adjudication other than 
a final one it may be of intermediate matters, or 
of questions finally disposing of the case.®^ It may 
apply with equal force to actions and special pro- 
ceedings,®2 or to a mere judicial determination.®® 
Further, the term ^‘decision** or “judicial decision" 
has been applied to, or held to mean, orders,®^ such 
as an order in a summary proceeding,®® the reports 
or accounts of the opinions or judicial determina- 
tions of the courts,®® the resuit when any issue or 
issues under the pleadings are tried, submitted, and 
decided by the court,®'^ the resolution of the princi¬ 
pies which determine a controversy,®® an adjudica¬ 
tion of a .question submitted to the court,®® and the 


W.Va.—Smith v. Wallace, 182 S.E. 
538, 116 W.Va. 646, cltln; Coxpns 
Jtuds. 

15 C.J. p 914 note 69. 

61. 111.—Calbreath v. Beckwlth, 260 
IlLApp. 7. 

52. Mont.—State ex rei. Eden v. 
Schneider, 57 F.2d 783, 102 Mont. 
286. 

53. 111.—^Hugrhes v. Humphreys, 102 
I11.APP. 194. 

54. 111.—^Hu^hes V. Humphreys, su¬ 
pra. 

65- 111.—Strlbllng v. Grace, App., 22 
N.E.2d 719. 

56. Ohio.—^Buckeye Flpe Line Co. v. 
Pee, 67 N.B. 446, 62 Ohio St 643, 
78 Am.S.R. 743. 

67. Miss.—^Hobertson v. Misslssippi 
Valley Co., 81 So. 799, 120 Miss. 
169. 

N.Y.—^Deminer v. Fost 1 Code Rep. 
121 . 

Tex.—Halbert v. Alford, 16 S.W. 814. 
18 C.J. p 27 note 96. 

"Judgrment” defined see the C.J.S. ti- 
tle Jud^ents § 1, also 33 C.J. 
p 1047 note 1—^p 1061 note 18. 
Bsfversal Inoluded in decision.— 
Keller v. Summers, 171 S.W. 336, 262 
Mo. 324—18 C.J. p 27 note 96 [b], 
Oral JndgmeiLt 

(1) “Decision” has been applled to 
an oral Judgrment.—Takekawa v. 
Hole, 149 P. 698, 170 Cal 328. 

(2) However, it has been declared 
that ”the decision or Judgment is 

21C J.S.-19 


necessarlly in writing.”—^Teillard v. 
Green, 7 Porto Rico Fed. 328, 331. 
5a Idaho.—Stark v. McLaughlin, 
261 F. 244. 46 Idaho 112. 

59. N.T.—^Deming v. Post, 1 Code 
Rep. 121. 

18 C.J. p 27 note 96. 

ea lowa.—Weiser v. Day, 41 N.W. 

476, 77 lowa 26. 

18 C.J. p 28 note 98. 

61. lowa.—^Weiser v. Day, supra. 
Aotion by court of last resort not 

neoessaxy 

“Judicial decision,” as used in an 
agreement was held to mean a deci¬ 
sion by a competent tribunal on the 
subject and not necessarlly one by 
a court of last resort—^Wadsworth 
V. Green, 3 N.T.Super. 78. 

62. N.Y.—^Peo. V. Barker, 46 N.E. 
876, 162 N.Y. 417. 

Probata of wUl 

”A register . . . is a Judge, 

and the admission of a will to pro¬ 
bate [by himj is a Judicial decision.” 
—^In re Kem’s Estate, 61 A 673, 675, 
212 Pa. 57—Holliday v. Ward, 19 Pa. 
485, 489, 57 Am.D. 671.* 

63. La.—State v. Judges Orleans 
Parish Clv. Dist Ct, 34 La.Ann. 
1114. 

N.Y,—^Deming v. Post 1 Code Rep. 

121 . 

BetenninatioxLS» ordersy flndings, 
and antlias having the force and ef- 
fect of a Judgment may be Included. 
—Corning v. Ryan, 3 Colo. 525. 
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64. Kan.—^Dobson v. Holmes, 112 P. 
131, 83 Kan. 476. 

N.Y.—^Peo. V. Barker, 46 N.B. 876, 152 
N.Y. 417. 

Tex.—Halbert v. Alford, 16 S.W. 814. 

An ordar takan by dafault is not a 
judicial decision, “for a decision Im- 
plies the hearing of both parties.” 
—Thompson v. Brle R. Co., 9 Abb.Pr., 
N.S.,N.y., 233, 238. 

Xnolusloa in Judgment roU 
“The decision, which is, in eiXect 
. . . an *order' for Judgment. Is 

both an 'order' and a ‘paper’ Involv- 
ing the essential merits, and one 
which necessarlly not only ‘affects* 
the Judgment but actually deter¬ 
mines the judgment to he entered,” 
so as to require incluslon in the 
Judgment roll.—Garr v. Spaulding, 61 
N.W. 867, 868, 2 N.D. 414. 

66. Porto Rico.—^Porto Rlco Leaf 
Tobacco Co. v. Aldrey, 13 Porto 
Rico 228. 

18 C.J. p 28 note 2. 
ee. N.Y.—^Deming v. Post 1 Code 
Rep. 121. 

Tex.—Halbert v. Alford, 16 S.W. 814. 
18 C.J. p 28 note 9. 

67. Minn.—Ashton v. Thompson, 9 
N.W. 876, 28 Minn. 330. 

18 C,J. p 28 note 11. 

63. Ohio.—^Buckeye Plpe Une Co. v. 
Fee, 67 N.E. 446, 447, 62 Ohio St. 
643, 78 Am.S.R. 743, quotlng Ab¬ 
bott L. D. 

69. lowa.—Weiser v. Day, 41 N.W. 
476, 77 lowa 25. 
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resuit of the deliberations of a tribunal.*^® 

Although a decision has been said to be the an- 
nouncement by the court of its judgment, as dis¬ 
tinet from the findings,'^^ other cases have applied 
the term “decision** to the findings of fact and con- 
clusions of law of the court,72 and also simply to 
its conclusions,72 findings,^^ or special findings,75 
of fact. When used in the latter Sense, it is to be 
distihguished from judgment, as indicated in the C. 
J.S. title Judgments § 4, also 33 CJ. p 1052 note 33 
-p 1053 note 40. 

Judicial decision has been further said to be the 
declaration of what the law is, and not what it shall 
hereafter be,75 and the application by a court of 
competent jurisdiction of the law to a state of facts 
proved or admitted to be true, and a declaration of 
the consequcnces which follow.77 

Questions as to what constitutes a decision which 
is reviewable are discussed in Appeal and Error §§ 
46-166. 

A decision upon the merits has been said to be a 
decision upon the justice of the cause, and not upon 
technical grounds only, the real or substantial 


21 C.J.S. 

grounds of the actioh in distinction from technical 
or collateral matter.78 

A final decision is one decisive of the cause.79 

Opinion. Although the terms “decision** and 
“opinion** have sometimes been considered to have, 
or treated as having, the same meaning,80 they are 
generally to be distinguished,®^ in that the decision 
of the court is its judgment, while the opinion is a 
statement of the reasons on which the judgment 
rests.5^ 

''Ruling" has been defined as a settiement or de¬ 
cision of a point of law arising from the trial of a 
case, without necessarily the force and solemnity of 
a judgment or order.23 “Rulings** have been held 
to mean expositions of the law or the legal reasons 
on which courts rested their judgment on questions 
presented or issues raised.®^ 

b. General Bules 

In renderjng declsfons, courts must apply the govern- 
Ing principies'of law, regardiess of special Inconveniences, 
extraneous Influences, or the agreement of the parties 
as to the appllcable principies, and must avold absurd 
or patently unjust results. 
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70, Ohio.—Buckeye Pipe Line Co. v. 
Fee, 67 N.R 446, 447, 62 OWo St. 
543. 78 Am-S-R. 743, guoting- Ab¬ 
bott K D. 

Wyo.—^Mulberxi v. Union Pac. R. Co., 
2 Wyo. 466. 472. 

TL Nev.—^Linville v. Scheellne, 93 P. 
465, 30 Nev. 106. 

73. N.D.—De Lendrecie v. Peck, 48 
N.W. 342, 1 N.D, 422. 

18 C.J. p 29 notes 17, 19—22. 

73. Okl.—^Muskogree v. Irvln, 145 P. 
416, 46 Okl. 118—Shawnee First 
State Bank v. Oklahoma Nat. Bank, 
118 P. 674, 29 Okl. 411. 

7^ Ind.—Weston v. Johnson, 48 Ind. 

1 . 

Okl.—Mnskogee v. Inrin, 146 P. 416, 
45 OkL 118. 

18 C.J. p 29 note 26. 

75. Ind.—Major v. Mlller, 76 N.E. 
159, 165 Ind. 275. 

Okl.—^Muskog-ee v. Irvln. 146 P. 415, 
45 Okl. 118. 

70L S.C.—^Thomson v. Okilllard, 37 
S.CL. 418, 45 Am.D. 778. 

77. Mlss.—^Le Blanc v. Illinois Cent. 
R. Co., 19 So. 211, 73 Miss. 463. 

TBi Wyo.—^Mulhern v. Union Pac. R. 

Co., 2 Wyo. 466. 

18 C.J. p 29 note 32. 

79. U.S.—In re Coe, N.H., 49 P. 481, 
1 aC.A 326. 

18 C.J. p 29 note 33. 

**A final decision ... Is one 
which flnally dlsposes of ali the 
rlghts of the parties, and upon which 


final Judgrment can be entered.*’— 
Ashton V. Thompson, 9 N.W. 876, 877, 
.28 Mlnn. 330. 

Other cases definingr or using term 
*‘flnal decision” or “final decisions” 
see 25 C.J. p 1130 note 66. 

80. Ind.—Plerce v. State, 10 N.E. 
302, 109 Ind. 635. 

N.Y.—^Demlng v. Post, 1 Code Rep. 

121 . 

46 C.J. p 1118 note 16 [a]. 

81. U.S.—Rogers v. Hili, N.T., 53 S. 
Ct. 731, 289 U.S. 682, 77 L.Ed. 
1386, reversing, C.C.A., 62 F.2d 
1079, which followed, C.C.A.N.T., 
60 F.2d 109, and certiorari granted 
68 S.Ct 593, 289 U.S. 716, 77 L.Ed. 
1469. 

CaL—^Houston v. Williams, 18 Cal. 

24, 78 Am.D. 565. 

18 C.J. p 28 note 4 [a]. 

“Until the opinion ls'adopted by 
the court it is not its product. 
When it is so adopted it becomes 
the decision of the court.”—^Edwards 

V. Bell, Mo., 123 S.W.2d 83, 86, 
denylng hearing 103 S.W.2d 316. 

82. U.S.—Rogers v. Hili, N.Y., 68 S. 

Ct. 781, 289 U.S. 682, 77 L.Ed. 
1886, reversing, C.C.A., 62 F.2d 

1079, which followed, C.C.A.N.Y., 
60 F.2d 109, and certiorari granted 
53 S.Ct. 693, 289 U.S. 716, 77 L.Ed. 
1469. 

Miss.—^Robertson v. Mississlppl Val- 
ley Co., 81 So. 799, 120 Miss. 169. 

W. Va.—Robertson v. Vandergrift, 
193 S.B. 62, 119 W.Va. 219. 

18 C.J. p 28 note 4 [a]. 
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Contra Keller v. Summers, 171 S.W. 
336, 262 Mo. 324. 

“Opinion" defined generally see in¬ 
fra § 217a. 

Pindlngs embraoed in deoisloai 
“An opinion contains the views of 
the judge in relation to a given sub- 
ject; a decision embraces the find¬ 
ings of the court, upon which a de- 
cree or judgment may be entered.” 
—Matter of Winslow, 34 N.Y.S. 637, 
638, 12 Misc. 254. 

^^Argument” dlstingiiishea 
S.C.—Gaillard v. Trenholm, 89 S.CL. 
356. 

18 C.J. p 28 note 4 [b]. 

83. Mont—State v. 0'Brlen, 43 P. 
1091, 44 P. 399, 18 Mont. 1. 

64 CJ. p 1110 note 62. 

Application to questions of law only 
“Ruling” has been held applicable 
to decisions upon questions of law 
only, and not to findings on matters 
of fact. 

Mass.—^Palne v. Newton St. R Co.r 
77 N.E. 1026, 192 Mass. 90. 

S.C.—^Anderson v. 0’Donnell, 7 S-B. 
523, 29 S.C. 356, 13 Am.S.R. 728, 
1 L.R.A 682. 

Befosal of a Judge to do a mitu 
istexlal act was held not a “ruling” 
or “decision.”—Cruse v. McQueen, 
Tex.Civ.App., 25 S.W. 711. 
**Det6xniinatlon” dlstlnguislied 
N.Y.—^People v. Second Dist. Public 
Serv. Commn., 168 N.Y.S. 69, 181 
App.Div. 147. 

84. ’ Mo.—^Kellers v. Summers, 171 
S.W. 836, 262 Mo. 824. 
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The business of a court is confined to giving de- , 
cisions in causes properly before it.85 In rendering 
their dedsions, courts must look beyond the partic- 
ular case to the governing principle and apply it to 
the facts,*® regardless of temporary or special in- 
conveniences87 or extraneous influences but 
courts do not seek to fit cases into an abstract for¬ 
mula,and should not subordinate a rule of con- 
duct of a whole people, long prevailing and acted 
on in their dealings, to mere consistency of legal 
principies,or permit an absurd or patently unjust 
resuit to be reached.®^ 

Effect of decision on right to appeal. Ordinarily 
a court cannot allow its decisions to be influenced 
by the consideration that a decision one way instead 
of another may cut oflF a party from an appeal;^2 
and a fortiori, where the system of judicature con- 
templates that a court of intermediate appeal shall 
be the ultimate tribunal in cases of a certain char¬ 
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acter, such a court will not render a pro forma de¬ 
cision merely for the purpose of advancing such a 
case to another forum.®^ However, where two cas¬ 
es in a court of last resort appeared to be in irrec- 
oncilable conflict as to the right to maintain a bill, 
a demurrer to such bili was sustained so that a 
speedy determination of the right might be ob- 
tained.9^ 

Agreement of parties. A court will not be bound 
by an agreement of the parties with respect to the 
principies on which a cause is to be determined.^® 

Legal and equitahle principies. In administering 
justice according to fixed rules of law and proce- 
dure, courts should be aided, where proper and nec- 
essary, by established and goveming principies re- 
lating to equity jurisprudence.^® A statute may 
permit courts to apply both legal and equitable rem¬ 
edies in determining actions but a statutory pro- 


85. N.T.—Davls v. Seaward, 146 N. 
T.S. 981. 85 Misc. 210. 

15 C.J. p 915 note 72. 

Zn determining' solentlfle anestlons, 
courts do not sit as scientlsts, but as 
weighers of evldence.—General Elec¬ 
tric Co. V. P. R. Mallory & Co., C.C. 

A. N.T., 298 P. 679, affirmlng, D.C., 
294 F. 562, and General Electric Co. 
V. Save Electric Corporation, 294 P. 
567. Certiorari denied Save Electric 
Corporation v. General Electric Co., 
45 S.Ct 94, 266 U.S. 609, 69 L.Ed. 
466. 

86. Cal.—In re Kline’s Estate, 32 P. 
2d 677, 188 Cal.App. 614. • 

N.T.—In re Hennessy*s Estate, 278 
N.T.S. 700, 156 Misc. 63. 

S.C.—Spillers v. Griffin, 95 S.E. 133, 
109 S.C. 78, L..R.A.1918D 1193. 
Tenn.—Philadelphia Life Ins. Co. v. 
Daugherty, App., 132 S.W.2d 224. 
“A judge when decidlng a judl- 
clal Question must do three things: 
(a) Pind the facts; (b) flnd the gov- 
emingr law; and (c) apply that law 
to the facts."—^Dean v. State, 162 
So. 166, 169, 173 Miss. 264, overrul- 
ing sugsrestlon of error 160 So. 684, 
178 Miss. 254. 

Boubts to be dlapeUed 

Courts must endeavor not to en- 
tertain doubts if they can be dis- 
pelled.—^Fabst v. Roxana Petroleum 
Co., D.C.Tex., 30 P.2d 963. 
zrotion of publlo poUcy 

"In formulating a rule Individual 
notion of Public policy may be given 
effect only where the court flnds that 
its notion of public policy is so gen- 
erally held and so obviously sound 
that it is in fact part of the law 
of the state."—^Mertz v. Mertz, 3 N. 

B. 2d 697, 699, 271 N.Y. 466, afllrm- 
Ing 286 N.T.S. 690, 247 App.Dlv. 713, 
afflrming 284 N.T.S. 88, 168 Misc. 
85. 


87. Arlz.—Western Land & Cattle 
Co. V. National Bank of Arizona at 
Phoenix, 239 P. 299, 29 Arlz. 61, 
denying motlon for rehearlng 236 
P. 726, 28 Ariz. 270. 

Mich.—Detroit v. Detroit, etc., Plank 
Road Co., 6 N.W. 276, 48 Mich. 
140. 

S.C.—Thomson v. Gaillard, 37 S.C.L. 
418, 45 Am.D. 778. 

Utah.—Salt Lake City v. Sutter, 216 
P. 234, 61 ITtah 533. 

General laws of biudness, estab- 
lished to promote commerclal Inter- 
course, are framed on the assump- 
tion that men will act honestly, and 
such laws should not be interfered 
with because in exceptional In- 
stances a wrong may be possible.— 
Mason v. A. E. Nelson Cotton Co., 
62 S.E. 626, 148 N.C. 492, 128 Am.S.R. 
636, 18 L.R.A.,N.S., 1221. 

Olaim of econonedo wixcasonableneM 
of statute 

Where the economic policy of the 
state has been constitutionali y de- 
clared in legislation, courts will pro- 
tect rights thereunder against those 
who reject such leglslation as 
economically unreasonable.—^McKay 
V. Retall Automobile Salesmen*s Lo- 
cal Union No. 1067, Cal.App., 89 P. 
2d 426, rehearing denied 90 P.2d 113. 

88. N.J.—In re Megill. 169 A. 601, 
114 N.J.Ba. 604. 

Tex.—^Barker v. State, 2 S.W.2d 851, 
109 Tex.Cr. 67. 

"The determination of . . . 

facts should be uninfluenced by bias, 
prejudice or sympathies.”—^In re 
Stolen, 216 N.W. 127. 128, 193 Wia 
602, 66 A.L.R. 1355, affirming 214 
N.W. 879. 193 Wis. 602, 55 A.L.R. 
1355. 

Eanltles of case may not be con- 
sidered to exclusion of law.—^Brick- 
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son V. Carlberg Co., 223 N.W, 195. 
54 S.D. 296. 

89. Tenn.—Philadelphia Life Ins. 
Co. V. Daugherty, App., 182 S.W. 
2d 224. 

sa N.T.—Glennan v. Rochester 
Trust, etc., Co., 102 NE. 587, 209 
N.T. 12, 62 L.R.A.,N.S., 302, Ann. 
Cas.l915A 441. 

16 C.J. p 91-5 note 77. 

91. Ky.—Louisville & N. R. Co. v. 
Burnam, 284 S.W. 391, 214 Ky. 
736—^Elkhom & B. V. Ry. Co. v. 
Martin, 241 S.W. 344, 196 Ky. 20. 
"It is the first and prlmary duty 
of the courts to see that substantial 
justice is done,"—Goodspeed Co. v. 
Great Western Power Co. of Cali- 
fomia, 91 P.2d 623, 636, 33 Cal.App. 
2d 246, rehearing denied 92 P.2d 410, 
33 CaLApp.2d 245. 

9flu Ga.—Lord v. Cannon, 75 Ga. 800, 
309. 

16 C.J. p 915 note 73. 

93. N.T.—Sias v. Rochester R. Co., 
46 N.T.S. 682, 18 App.Div. 606, ap¬ 
peal dismissed 64 N.E. 1094, 159 N. 
T. 667. 

94. U.S.—Graver v. Paurot, C.C. 
111., 64 P. 241, reversed on other 
grounds 76 P. 257, 22 C.C.A. 166. 

9& N.C.—^Pagan 'v. Jacocks, 15 N. 

C. 268, 264. 

16 C.J. p 916 note 84. 

Admlssions of ooiuuei as to law 
"Thls court is not bound by admis¬ 
sione or statements of counsel as to 
the interpretation of statutos or as 
to any phase of the law.”—Cawley v. 
Pershing County, 268 P- 44, 61 Nev. 
36, denying rehearing 264 P. 696, 50 
Nev. 411. 

98. Cal.—^In re Kline's Estate, 32 P. 

2d 677, 138 Cal.App. 614. 

97. Conn.—^Ludington v. Merrill, 71 
A. 504, 81 Conn. 400. 



§ 181 


C0UBT8 


21 aj.a 


Vision permitting the rendition of siich judgment 
as substantial justice shall require means substan- 
tial legal justice determined by fixed rules and posi¬ 
tive statutes, and not the abstract, varying notions 
of equity entertained by each individual.®* 

Absence of precedent. In determining a question 
without the guidance of precedent in the same state, 
a court must adopt the rule which agrees with the 
habits and customs of the people, and which will in 
the majority of cases be conducive to a settlement 
of disputes according to right.®^ The absence of 
reported judgments and decisions sustaining an al- 
leged liability, or a particular procedure, raises a 
strong presumption or is persuasive, that no such 
liability or procedure is recognized.^ However, it 
has been declared that the courts are not bound to 
find legislative authority or the authority of the oth- 
er cases stating the same facts before they can de- 
clare the law in a new ag^regation of facts.^ 

§ 182. Questions to Be Decided 

A court wlll decide oniy the questions necessary for 
determlnlno the particular case presented, and wlll pasa 
on a question not ralsed by the parties If determlnatlve 
of the case. 

As a general rule, a court will decide only such 
questions as are necessary for a determination of 
the case presented for its consideration, and will 


not render decisions in advance of such presenta- 
tion,3 particularly when entering upon a new field 
of law in the construction of a statute,* or, as ap- 
pears in Constitutional Law § 94, when considcring 
constitutional questions. Courts deal with cases 
upon the basis of the facts disclosed, and never with 
nonexistent and assumed circumstances.^ 

A court will pass upon a question not raised by 
the parties if it is fundamental and determinative 
of the casebut in an original proceeding in man¬ 
damus it was held that the court would not examine 
or rule on propositions not controverted in respond¬ 
entes brief."^ 

§ 183. Number of Judges Necessary to Ad- 
judication 

a. In general 

b. Death, disqualification, retirement, or 

absence of a judge 

a. In Ckneral 

Ab a general rule, a majority of a court constitutet 
a quorum; but authority to hold court may be vested 
in one or ali of the Judges or a prescribed number. A 
Judgment by fewer Judges than the number requlred is 
a nuillty or voidable. 

As a general rule, unless constitutional or statu- 
tory provisions prescribe otherwise, a majority of 
a court constitutes a quorum sufficient for the trans- 


98. Cal.—Stevens v. Ross, 1 Cal. 94. 
Neb.—Shold v. Van Treeck, 117 N.W. 

113. 82 Neb. 99. 

15 GJ. p 916 note 88. 

99. N.C.—Wicker v. Jones, 74 S. 
E. 801, 169 N.C. 102, 40 

69, Ann.Cas.l914B 1083. 
Setermlnation. by reaaon. aiid Jnstioe 
Judges may resort to their own 
reasoning processes and demanda of 
Justice, where authorities are con- 
flicting and there Is no direct au¬ 
thority in state.—^Ward Baklng Co. 
V. Trizzino, 161 N.B. 557, 27 Ohio 
App. 475. 

1. U.S.—^Western 'Union Tei. Co. v. 
Schrlver, lowa, 141 F. 538, 72 G 
C.A 596, 4 L.RA.N.S., 678. 

Cal.—^Bank of Italy Nat. Trust & 
Savings Ass*n v. Bentley, 20 P.2d 
940. 945, 217 Cal. 644, citing Oor- 
puB Jnris. 

Me.—Simpson v. Simpson, 109 A. 
264, 119 Me. 14. 

S. S.G—Spillers v. Griffln, 95 S.E. 
133, 109 S.C. 78, KILAIOISD 1193. 

3. Idaho.—Garrlty v. Board of 

Com'rs of Owyhee County, 34 P.2d 
949, 54 Idaho 342, followed in State 
Ins. Fund v. Board of Com’r8 of 
Owyhee County, 34 P.2d 956, 54 
Idaho 359. 

Ean.—NaUonal Sav. Life Ins. Co. v. 
Hobbs, 286 P. 894, 180 Ean. 313, 


denying rehearing 284 P. 397, 129 
Eau 663. 

La.—Horrell v. Gulf & Valley Cotton 
Oil Co., 131 So. 709, 16 La.App. 
603. 

Pa.—^Public Defence Ass’n v. Alle- 
gheny County, 6 Pa.Dlst. & Co. 
182—In re Archambault's Bstate, 
29 Pa.Dlst. 77. 

16 C.J. p 915 note 80. 

Actlons for determination of ab¬ 
stract questions see Actions § 17. 
Declaratory Judgment actions see 
Actions 9 18. 

Flctltlous or colluslve actions see 
Actions $19. 

Beasons for mle 

(1) “This rule has a tendency to 
exclude obiter, it polnts the dis- 
tinction between a legal treatise on 
a general head of the law, and a 
Judiclal oplnion on a concrete case, 
an4 it saves trouble to those Judges 
who come after us and are called to 
decide the question as vital and tum- 
ing in some appeal.”—^West v. Spen- 
cer, 141,S.W. 586, 688, 288 Mo. 65. 

(2) ‘*When a court decides a ques¬ 

tion not before it, its declslon may 
and very probably wlll afCect the 
rights of parties who have never had 
their day in court. . . . Long 

experience has demonstrated that 
questions which afCect the rights of 
cltlzens should not be determined 
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upon hypothetlcal and supposititious 
cases."—^United Shoe Workers of 
America, Local 132, v. Wisconsln 
Labor Relations Board, 279 N.W. 37, 
42, 227 Wis. 669. 

^ Wis.—United Shoe Workers of 
America, Local 132, v. Wisconsln 
Labor Relations Board, supra. 
"The concrete case and its actual 
circumstances and elfects are apt to 
throw much light upon the question 
and suggest considerations wholly 
unthought of when viewing the mat- 
ter abstractly In advance of any ae- 
tual experience."—^Borgnis v. Falk 
Co., 133 N.W. 209, 221, 147 Wis. 827, 
37 L.R.A,N.S., 489. 

5. U.S.—^Associated Press v. Nation¬ 
al Labor Relations Board, N.T„ 57 
S.Ct. 660, 301 U.S. 103, 81 REd. 
963, affirming, C.C.A., National La¬ 
bor Relations Board v. Associated 
Press, 85 P.2d 66. certiorari grant- 
ed Associated Press v. National 
Labor Relations Board, 67 S.Ct. 
110, 299 U.S. 632, 81 L.Bd. 392. 

e. Pa.—Chester City v. Bostwick. 
16 Pa.Dlst & Co. 29, 21 DeLCo. 296, 
46 York Leg.Rea 170. 

Jurlsdiction see supra $ 114. 

7. Mo.—State v. St- Louis, 145 S.W. 
801, 241 Mo. 231. 

Uncontroverted statements in briefs 
see Appeal and Error §S 1344, 1345. 
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action of its business but authority to hold court generally or with respect to particular matters, that 
and transact business may be vested in a single ali the judges be present, or that action bc taken by 
judge,*^ or it may be pennitted^® or required,^^ the court en banc;^* and the full bench may be re- 


8 . Colo.—^Mountain States Tele- 
phone & Telegrraph Co. v. People, 
190 P. 513. 68 Colo. 487. 

Pia.—^Western Casualty & Surety Co. 

V. Rotter, 191 So. 78. . 

Pa.—Commonwealth v. Shawell, 191 
A. 17, 325 Pa. 497—Roberts v. 
Washingrton Trust Co., 187 A. 886. 
328 Pa. 442. 

16 C.J. P 964 note 64, 69 [a]. 
Necessity of full court to ovemile 
unanimous declsion see infra 8 189. 
Number of federal Judges necessary 
to hear appllcation for injunctlon 
against enforcement of state stat¬ 
ute on ground of uncpnstitution- 
ality see the C.J.S. title Injunc¬ 
tione S 169. also 32 C.J. p 290 notes 
81-39. 

“It is fundamental that a majority 
of the Judges of a revlewing court 
may hold court in the abaence of 
the rest, provlded there Is no con- 
stitutional or statutory inhibition.** 
—Neff V. McKelvey, 16 N.B.2d 770. 
771, 134 Ohlo St. 47. 

Xajoxlty of exLtire court 
Under a constitutional provislon 
that an appellate court ‘^shall con- 
sist of the Chancellor. the Justices of 
the Supreme Court, and six Judges, 
or a major part of them,” a majority 
of all the members is required for a 
constitutional quorum; in such case, 
if a majority of the court Is dis- 
qualifled, an appeal cannot be heard 
until changes in the court permit as- 
sembling of such quorum.—In re 
Hudson County, 144 A. 169, 106 N.J. 
Law, 62, denying motion In re Pree- 
holders of Hudson County, 148 A. 
536, 105 N.J.Law 67. 

Qnomm of a dlvlslon. 

A statute providing that a court 
“shall sit in diviaions of three Judges 
each, but two Judges shall constitute 
a quorum of a diviaion” is constitu- 
tional; and a declsion by a di Vision, 
or a majority thereof, is a declsion of 
the court.—Joseph v. State, 96 S.B. 
229> 148 Ga. 166, afflrmlng 94 S.E. 
626, 21 Oa.App. 496. 

A Jadge Ul at horne may Join with 
one of his colleagues in making ef¬ 
fective majority by signing papers 
at his horne.—^Reap’s Case, 8 Pa.Dlst 
& Co. 155. 

Where two constltiite a quomm, 

and they are dlvlded in oplnion. a 
valld flnal Judgment cannot be ren- 
dered.—Deglow v. Kruse, 49 N.B. 
477, 67 Ohlo St. 434. 

9- Ala—^Edwards v. Loulsvllle & 
N. R, Co.. 80 So. 847, 202 Ala 
463. 

Pa—Commonwealth v. Shawell, 191 
A. 17, 325 Pa 497—Plrst Nat. Bank 
V. American Bangor Slate Co., 19 


PaDist. 649, 12 North.Co. 134, af- 

flrmed 77 A. 1100, 229 Pa 27. 

15 C.J. p 964 note 55. 

A single Judge aiay hecome en 
agent of the oonrt for a particular 
purpose. and his ofilcial acts as such 
agent will be considered the acts of 
the court itself.—^In re Pirst Con- 
gresslonal Dist. Electlon. 144 A. 736, 
296 Pa 1—Commonwealth v. Kene- 
han. PaDist. & Co. 585. 

Approval of settlement of suit.— 
In re Commissioner of Banks, 144 
N.E. 73, 249 Mass. 144. 

Declsion In contest of homestead 
exmnption in an equity case.— 
ball v. Cunnlngham Hardware Co., 78 
So. 787, 201 Ala 409. 

Order that appeal not aot a« sfeay 
R.I-—Public Utilities Commission v. 

Rhode Island Co.. 107 A. 871, 42 R. 

L 879. 

Bight to set aside vezdlot 

“A single Justice In a court of 
common-law jurisdlction had and has 
the inherent right to set aside a ver- 
dict in an action tried before hlm.“— 
Simpson v. Simpson, 109 A. 254, 255, 
119 Me. 14. 

Writ of error 

Circuit court on writ of error to 
review judgment may be composed 
of one Circuit Judge,—^Meyer v. Nator 
Holding Co., 136 So. 636, 102 Fla 
689. 

Keaxlng of exoeptlons 

Nonresident Judge who tried a 
case should sit as member of court 
in banc to hear exceptions, but 
should not alone compose such court, 
unless absolutely necessary.—Stone 
V. New Schiller Building & Loan 
Ass*n, 142 A. 298, 293 Pa 161. 

Bxamlnation by ^conxt" In oonfea 
Bion of mn^er 

Statute providing that if person Is 
convicted hy confession, for murder, 
the “court" shall examine witnesses, 
determine the degree of the crime, 
and give sentence accordingly held 
to authorize single Judge to pro- 
nounce sentence; and where presi- 
dent Judge heard testimony alone, 
decided upon death penalty, and pre- 
pared opinion to that effect, that he 
subsequently asked other Judges to 
read his opinion and check his coa- 
clusions, and that they noted thelr 
concurrence, and sat when court 
imposed sentence was held not im- 
proper where other Judges took no 
part in declsion Itself.—Common¬ 
wealth V. Shawell, 191 A 17, 326 
Pa 497. 

10. Cal.—^Atheam v. Nicol, 200 P. 

942, 187 Cal. 86. 

11. Ohlo.—^Union v. United Battory 
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Service Co.. 171 N.B. 608. 36 Ohlo 

App. 68. 

15 C.J. p 964 note 56. 

A motion before the mpreme conrt 
for a new trlal for newly dlscovered 
evidence is for the full court.— 
Smith V. Moore, 63 S.E. 736, 160 N. 
a 168, 62 S.E. 892, 149 N.C 185. 
Anthoxlty to dedde either way re- 
qnired 

Where, to reverse a Judgment on 
the weight of evidence, the unani¬ 
mous consent of the court Is re¬ 
quired, the court may not, when 
composed of less than the full bench, 
hear and determine such assigrnment, 
sinoe Jurisdlction may be exercised 
only by a court havlng authority to 
decide either way; and an appellant 
urging such ground is entitled to a 
determinatlon by a court composed 
of all the Judges, notwithstanding a 
statute permitting a lesser number 
to form a quorum or to render an 
order, Judgment, or decree.—Neff v. 
McKelvey, 15 N.B.2d 770, 134 Ohlo 
St. 47. 

Oeorgia supreme court 

“It is an unvarying rule of thla 
[supreme] court that all cases shall 
be decided by the entire court. con- 
sisting of six Judges, unless one or 
more of them shall be absent for 
providential or other like causes.*’— 
Lester v. State. 118 S.B. 674, 676, 156 
Ga. 882. 

12. Colo.—Scott V. Shook, 249 P. 

259, 80 Colo. 40, 47 AL.R. 1108. 

Mo.—State ex rei. Talbott v. Shain, 

66 S.W.2d 826, 334 Mo. 617. 

Pa.—Sterrett v. MacLean, 143 A 

189, 293 Pa. 667—In re Surcharge 

of County Commissioners, 12 Pa. 

Dist. & Co. 471. 

S.C.—Sturgess v. Atlantic Coast Line 

R. Co., 60 S.E. 939, 61 SJE. 261, 80 

S. C. 167. 

Heazlng on exceptions; appllcation 
for new txlal 

(1) In passing on exceptions, a 
nonresident Judge who tried a case 
should sit as a member of the court 
in banc, where resident Judges are 
dlsquallfled, but should not alone 
compose such court unless absolute¬ 
ly necessary.—Stone v. New Schiller 
Building & Loan Ass*n, 142 A 293, 
293 Pa. 161—Camey v. Penn Oil Co., 
137 A 799. 289 Pa. 688. 

(2) WTiere court consists of more 
than one Judge, exceptions must be 
heard by other members of tribunal, 
if possible, and final disposition ac- 
companied by written opinion from 
court in banc when clrcumstances 
require.—Kicmko v. Petruska, 102 A 
286. 259 Pa. 1. 

(3) Where bench consists of two 
members, both must sit in banc to 
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quired for a decision on constitutional questions.^5 

In the absence of «xpress law or long continued 
usage requiring a specified number of judges, any 
number determined by necessity or conyenience are 
competent to hold court.i^ Where a constitution or 
statute spedfies that a particular number of judges 
shall constitute a quorum, litigants are not entitied 
of right to a hearing by a greater number.15 In the 
absence of the quorum or number required by law 
to hold court, a judgment rendered by the remain- 
judges will be regarded as a nullity,!® or as 
voidable,!^ since in such case there is no authority 
to render a judgment 

The record should show that the requisite mim- 
ber of judges were present^® 

b. Death, DisquaMcation, Betirement, or Ab¬ 
sence of a «Tndge 

Tho death, disqualificatlon, retirement, or absence 


of a Judge will not ordinarlly prevent the other members 
of the court from transacting Its business, If the re. 
qui-red number of Judges remalns, despite provisions for 
designating judges to replace those incapacitated. 

As a general rule, and in the absence of constitu¬ 
tional or statutory provisions to the contrary, the 
death, disqualification, retirement, or absence of a 
judge will not deprive the other judges of authority 
to hold court and exercise ali its functions, provid- 
ed the number of judges legally required for the 
transaction of business remains.i® This rule is not 
changed by provisions for the designation of judges 
to take the place of others who may be incapacitat¬ 
ed but such provisions will permit a quorum to 
be made up where it would otherwise be lacking .21 

The fact that disqualifications were unknown un- 
til after the rendition of a decision does not neces- 
sarily require a rehearing;22 and, a fortiori, rehear- 


conslder appllcatlons for new trlal 
and judgment non obstante veredicto. 
—^Zimmennan v. Pennsylvanla R. 
Co.. 142 A. 220, 293 Pa. 264. 

Bspression of scopo of decislons 
“Court in banc . . . alone has: 

the Power to speab: authorltatively 
oonceming the scope and efCect of Its 
own declsions.”—State ex rei. Tal- 
bott V. Shain, 66 S.W.2d 826, 827, 
334 Mo. 617. 

Coavlotlon of muxdex hy oonfesslon 

Court en banc was not required to 
decide a case of person convlcted of 
murder by confession.—Common- 
wealth V. Shawell, 191 A. 17, 325 Pa. 
497. 

Ktabop of jnOgeB fox court en hasLo 

(1) Where court Is acting In banc, 
as many of the Judges thereof as 
may be available ought to sit.—^In re 
Bright*s Contested Election, 141 A. 
264, 292 Pa. 389—In re McCormlck’s 
Contested Election, 126 .A. 688 , 281 
Pa. 281. 

( 2 ) But a majorlty is sufficient to 
constitute a “quorum."—^Mountaln 
States Telephone & Telegraph Co. v. 
People, 190 P. 613, 68 Colo. 487. 

(3) And, since a court en banc is 
properly constituted if a majorlty of 
available Judges take part, the ab- 
aence of the trlal Judge from the 
argument of a motion for a new 
trial does not prevent the court from 
acting on such motion when com- 
posed of two other Judges who con¬ 
stitute a majorlty.—^Frank v. Bayuk, 
185 A. 705. 822 Pa. 282. 

(4) Three judges of munlclpal 
court of Philadelphia, whlch is com- 
posed of ten members, may properly 
sit in banc.—Stein v. Kessler, 92 
Pa.Super. 869. 

( 6 ) When supreme court of Mis- 
■Iwdppl, consisting of elx members, 


is sittlng in banc, at least four 
of its Judges must be present.—^Dean 
V. State, 162 So. 165, 173 Miss. 264, 
overruling suggestion of error 160 
So. 684, 173 Miss. 264. 

13, Colo.—Scott V. Shook, 249 P. 
259, 80 Colo. 40, 47 A.L.R. 1108— 
Murray v. Board of Com'rs of 
Washington County, 186 P. 262, 67 
Colo. 14. 

S.C.—Sturgess v. Atlantic Coast Line 

R. Co., 60 S.E. 939, 61 S.E. 261, 80 

S. C. 167. 

14- N.J.—Cray v, Bastedo, 46 N.J. 
Law 453. 

*‘In any county in Ohlo, where 
more than one judge of the court of 
common pleas holds office, the ‘court 
of common pleas' of such county 
may he constituted hy one or more 
of the common pleas Judges holding 
office in that county, and the Judges 
so holding office have unlimited dis- 
cretion to determlne the number of 
Judges who shall preside over any 
sesslon of such court"—State v. 
Darby, 144 N,B. 611, 109 Ohlo ’ St 
632—State v. Le Blond, 140 N.E. 610, 
108 Ohlo St. 126, certiorari denied 
and error dismlssed State of Ohlo 
v. Le Blond, 44 S.Ct 134, 268 U.S. 
679, 714, 68 L.Bd. 503. 

15, Ga.—^Pountaln v. State, 101 S.E. 
294, 149 Ga 619, reversing 98 S.E. 
178, 23 GaApp. 113, conformed to 
101 S.B. 712; 24 GaApp. 668 . 

Md.—^Ewell v. Kefauver, 129 A. 369. 
148 Md. 316. 

16 . Pa—Sterrett v. MacLean, 143 
A. 189. 293 Pa 667—In re Sur- 
cliarge of County Commissioners. 

12 PaDist & Co. 471. 

16 G.J. p 964 note 68 . 

Bxcesslve nomliex 
Where a court was required by 
statute to be held by a Justice of 
the supreme court wlthout an asso- 
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date, and the court was in fact 
held by a Justice of the supreme 
court wlth two Justices of the ses- 
: sions, the decision was void.—People 
V. Bork, 96 N.T. 188. 

17. Pia.—^Western Casualty & Sure- 
ty Co. V. Rotter, 191 So. 78. 

18. N.C.—State v. King, 27 N.a 203. 

19. Ga—Glbbs v. Milk Control 

Board of Georgia, 196 S.B. 791, 

185 Ga 844—^Eatonton Oli & Auto 
Co. V. Greene County, 185 S.B. 
296, 53 GaApp. 145, conformlng 
to certifled question .181 S.B. 758, 
181 Ga 47. 

La—State v. Neu. 157 So. 105. 180 
La 545. 

15 C.J. p 965 note 63. 

Blsquallflcatlou as Including death 
Under a statute authorizing one 
Judge of a court to try a cause 
when the others were dlsquallfled. a 
slngle judge could act after the 
death of an associate Judge who sat 
in the trial of the case.—Platt v. 
Shields. 119 A. 620, 96 Vt. 257. 

30i Cal.—^Dolley v. Ragon, 248 P. 

893, 76 Cal.App. 140. 

Ga.—Johnson v, Walls, 194 S.B. 380, 

186 Ga 177. 

21 . ^ Wyo.—^Phelan v. Cheyenne 
Brlck Co., 189 P. 1103, 26 Wyo. 
493, denying rehearing 188 P. 364, 
26 Wyo. 493. 

15 C.J. p 965 note 64. 

Whexe resident Judges are dis- 
quallfled, a nonresident Judge who 
trled a case should sit as a member 
of the court in banc in passing on 
exceptions, but should not alone 
oompose such court unless absolute- 
ly necessary.—Stone v. New Schiller 
Building & Loan Ass'n, 142 A. 293, 
293 Pa 161. 

32. Ga—Gibbs v. Milk Control 
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ing will be denied where the party seeking it knew 
of a judge’s inability to sit and did not object to a 
hearing before the others.23 

The presence of all the judges of an appellate 
court^^ or of the United States court of claims*® 
is not required when a case is submitted on oral ar- 
gument; and a judge who has not heard the argu- 
ment of a cause is competent to sit with the others 
who heard it, for the purpose o'f constituting a 
court,26 and may, unless prohibited by statute from 
so doing,27 participate in the decision.28 

\ 

§ 184. Number of Judges Concurring in Opin- 
ien 

a. In general 

b. Where court equally divided 


a. In General 

Except where constftutional or statutory provfsfons 
require the concurrence of a deslgnated number of 
Judges for adjudicatlon, the concurrence of a majority of 
the judges sftting Is necessary and sufficient. 

Constitutional or statutory provisi ons requiring 
that a designated number of judges shall concur in 
an opinion in order that there may be a valid and 
binding adjudication by the court,23 or in order that 
a statute be declared unconstitutional,^® must, of 
course, be complied with. The general rule, how- 
ever, unless the law provides otherwise, is that a 
concurrence of a majority of the judges sitting is 
necessary3i and that a concurrence of a majority 


Board of Georgia, 196 S.E. 791, 185 
Ga.' 844. 

Where case wasi BUbmltted withoiit 
argnmexLt, movants for rehearing 
could not demand decialon by full 
bench. after renditlon of decision re- 
veallng that one judge was dis- 
quallfied.—^Eatonton Oil & Auto Co. 
V. Greene County, 185 S.E. 296, 63 
Ga.App. 146, conforming to certlfled 
question 181 S.E. 758, 181 Ga. 47. 

23. Wyo.—Stanton v. Chicago, B. & 
Q. R. Co., 167 P. 709, 26 Wyo. 138. 
denying rehearing 165 P. 993, 25 
Wyo. 138. 

24. Tex.—^Love v. Gamer, Civ.App., 
64 S.W.2d 393, error dlsmlssed. 

25. U.S.—Standard Oll Co. <In- 
dlana) v. U. S., CtCL, 7 F.Supp. 
801, overrullng motlon 6 F.Supp. 
976, certiorari denied 55 S.Ct 116, 
293 U.S. 699, 79 UBd. 692. 

26l N.Y.—Corning v. Slosson, 16 N. 

T. 294. 

16 C.J. p 965 note 61. 

27. N.Y.—Corning v. Slosson, su¬ 
pra, 

28. La.—In re New Orleans Im- 
provement & Banking Co., 4 La. 
Ann. 478. 

Comi mle thai cause shall be 
deexned submitted, on records and 
briefs, to any member of the court 
not present at the oral argument 
does not require submlsslon of case 
to all the Justices, but merely per- 
mits absent justlce to take part in 
decision if he so desires.—^Hunt v. 
Ward, 259 N.W. 12, 198 Minn. 168, 
denying rehearing 268 N.W. 145, 193 
Minn. 168. 

29. Cal.—^Dolley v. Ragon, 243 P. 
893, 76 Cal.App. 140. 

15 C.J. p 965 note 66. 

Effect of concurrence of Judges on 
case as precedent see infra § 189. 
Beversal as agalnst welght of evl- 
deuoe 

(1) Under a constitutional provl- 


sion that a reversal as agalnst the 
welght of evidence must be unanl- 
mous, a reversal upon such grround 
concurred In by less than the full 
court Is erroneous.—^Porter v. Lerch, 
193 N.B. 766, 129 Ohio St. 47—Brit- 
tain V. Industrial Commission of 
Ohio. 116 N.E. 110, 95 Ohio St. 891— 
Fink V. State. 178 N-B. 700, 40 Ohio 
App. 431. 

(2) And a reversal upon the 
ground that there Is not "sufficient 
evidence" must also be unanlmous, 
since the words “welght of evi¬ 
dence" are equivalent to "sufficient 
evidence."—^Brittain v. Industrial 
Commission of Ohio, supra. 

(3) But the determination of a mo- 
tion for directed verdict involves 
only conslderatlon of uncontroverted 
evidence, and unanlmous action 
thereon is not required.—^Buell v. 
New York Cent. R. Co.. 160 N.B. 422, 
114 Ohio St. 40. 

(4) Nor is unanlmous action re¬ 
quired where there is no evidence in 
support of findings and judgment of 
lower court.—^Eern v. Contract Car- 
tage Co., 9 N.B.2d 869, 65 Ohio App. 
481. 

For reversal of uuanimous decL. 
sloxL, concurrence of all the judges 
held required.—^Bainbridge Citlzens' 
Bank v. Fort, 83 S.B. 285, 142 Ga. 
611. 

sa N.D.—State ex rei. Mason v. 
Baker, 288 N.W. 202—Wiison v. 
City of Fargo. 186 N.W. 268, 48 
N.D. 447—^Daly v. Berry, 178 N.W. 
104, 45 N.D. 287. 

Ohio.—Shook v. Mahoning Valley 
Sanitary bist., 166 N.B. 416. 120 
Ohio St. 449, appeal dlsmlssed 
Gottlieb V. Mahoning Valley Sani¬ 
tary Dist., 60 S.Ct 333, 281 U.S. 
770, 74 L.Bd. 1177—State ex rei. 
Bryant v. Akron Metropolitan Park 
Dist for Summit County, 166 N.E. 
407, 120 Ohio St 464, afflrmed 
State of Ohio ex reL Bryant v. 
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Akron Metropolitan Park Dist. for 
Summit County, 60 S.Ct 228, 281 

U.S. 74, 74 L.Ed. 710, 66 A.L.R. 
460—State v. Zangerle, 159 N.B. 
664, 117 Ohio St 507—City of East 
Cleveland v. Board of Bducation of 
City School Dist of Bast Cleve¬ 
land, 148 N.B. 360, 112 Ohio St 
607—State v. Smlth, 133 N.E. 480, 
102 Ohio St 673—State v. Smith, 
133 N.B. 467, 102 Ohio St 691— 
Barker v. City of Akron, 121 N.B. 
646, 98 Ohio St 446. 

Majority of oonrt bSld i 2 i 8 Ufllclen.t 
where fewer than the required num¬ 
ber of judges.—State ex reL Sathre 

V. Board of University and School 
Lands of North Dahota^ 262 N.W. 60, 
65 N.D. 687. 

Fedezal coastitatlon xiot vlolated 
Provlsion of a state constitution 
that all but one of judges of state 
supreme court must concur to hold 
law unconstitutional held not viola- 
tive of federal constitution.—State 
of Ohio ex rei. Bryant v. Akron 
Metropolitan Park Dist. for Sum¬ 
mit County, 60 S.Ct. 228, 281 U.S. 74, 
74 L.Ed. 710, 66 A.L.R. 1460, afflrm- 
ing State ex reL Bryant v. Akron 
Metropolitan Park Dist for Sum¬ 
mit County, 166 N.B. 407, 120 Ohio 
St 464. 

Moniolpal '«ordlnasLoa” held not 
*^w” withln constitutional provision 
requiring concurrence of at leaat all 
but one of judges of supreme court 
to declare law unconstitutionaL—^Vil- 
lage of Brewster v. Hlll, 191 N.B. 
366, 128 Ohio St. 354, denying mo¬ 
tlon 190 N.B. 766, 128 Ohio St 343— 
Meyers v. Copelan, 160 N.B. 856, 117 
Ohio St 622—Fullwood v. City of 
Canton, 168 N.B. 171, 116 Ohio St 
732, error dlsmlssed 48 S.Ct 31, 275 
U.S. 484, 72 L.Bd. 886. 

31. Miss.—^Dean v. State, 162 So. 
165. 173 Miss. 254, overrullng sug- 
gestion of error 160 So. 584, 178 
Miss. 254. 
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of the judges sitting is sufl&cient,32 although those 
concurring are not a majority of all the judges of 
the court.32 

Where the necessary number have concurred in 
an opinion, the decision rendered is the decision of 
the court,34 at least on the points as to which the 
required number have concurred,25 although not on 
points as to which fewer have concurred.26 A 
change in the personnel will not warrant a reopen- 
ing o£ the controversy unless the court itself orders 

a reargument.27 

The calling in of additional judges may be au- 


21 C.J.S. 

thorized where the court is divided,28 with the ad¬ 
ditional requirement, under some decisions, that two 
of the justices so desire^s or that the question be a 
constitutional one.^® 

b. Where Court Equally Divided 

In the absence of a statute having a different effect, 
full rellef cannot be granted by an equally divided court, 
and the eubject matter wlth which such court is dealing 
remains in statu quo. 

Where, upon the question whether relief should 
be granted or refused, the judges constituting the 
court are equally divided in opinion, full relief can¬ 
not be granted,41 and the subject matter with which 
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Ohlo.—City of Cincinnati v. Alcom, 
171 N.R 380, 122 Ohio St 294. 
Pa.—Steln v. Kessler, 92 Pa.Super. 
359—^In re Surcharire of County 
Commissioners, 12 Pa.Dlst & Co. 
471 —^Reap*s Case, 8 Pa.Dist & 
Co. 165. 

Tt.—^Leonard v. Willcox, 142 A. 762, 
101 Vt 195. 

16 C.J. p 966 note 67. 

Assent to entry of Jnagment 
Where only two judffes of a court 
of three are present at the court 
when a decision is made, a judgr- 
ment in the case from which one of 
the two dlssents is not made effec¬ 
tive by his assent to the entry there- 
of; nor is such judgment made ef¬ 
fective by the fact that another 
iudiro who was present at the hear- 
Ing but absent at the time of de¬ 
cision prevlously indlcated his con- 
clusion by a statement In writxng.— 
In re Klngs County EI. R. Co., 78 
N.T. 383, reversingr 18 Hun 878. 

32. Cal.—^Athearn v. Nlcol, 200 P. 
942, 945, 187 Cal. 86, citingr Corpus 
JnzlB. 

ria.—F. L. stitt & Co. v. Powell, 114 
So. 375, 94 Fla. 550. 

N.T.—^Parrott v. Knlckerbocker Ice 
Co., 8 Abb.Pr.N.S. 234, 38 How. 
Pr. 608. 

15 C.J. p 966 note 67. 

JHELdgment sntered by nnanlmous 
ooixcurrence may be modifled by ma¬ 
jority concurrence.—City of Cincin¬ 
nati V. Alcom. 171 N.E. 830, 122 Ohlo 
St. 294. 

Ibay juderes; q,iis8tioiui of faot or 
law 

The associate lay judges constitut¬ 
ing a majority of court of common 
pleas of Columbia County may de¬ 
cide a case heard before the three 
judges against the opinion and dis- 
sent of the president judge, where 
it depends upon questions of fact, 
hut cannot overrule him on a ques¬ 
tion of law.—^Petition of Murray, 106 
A. 61, 262 Pa. 188. 

83. Colo.—^Mountain States Tele- 
phone & Telegraph Co. v. People, 
190 P. 613, 68 Colo. 487. 

Pia.—Carver v. State, 136 So. 893, 
101 Fla. 1482, denying second re- 


hearing 134 So. 62, 101 Fla. 1421, 
reversed 136 So. 606, 101 Fla. 1431. 
16 C.J. p 966 note 68. 

Miss.—Bowles v. Wood, 44 So. 
169, 90 Miss. 742. 

Beoislou of two lay judges, a ma¬ 
jority, flled after contrary decision 
of president judge, but on same day, 
held decision of court.—^Petition of 
Murray, 106 A. 61, 262 Pa. 188. 
Dlssent or abseuce not noted 

Where no dlssent or absence of a 
judge is noted, a decision will be re- 
garded as one by the whole court.— 
Vincennes Nat. Bank v. Cockrum, 64 
Ind. 229—16 C.J. p 966 note 74. 
Becree ^Hby the oourt” 

Where less than a majority of the 
members of a court hear a cause, a 
decree **by the court*’ has been held 
to be improper.—^Bbllng v. Schuyl- 
kill Haven, 91 A. 360. 244 Pa, 506. 

35. Ohio.—^Meyers v. Copelan, 160 
N.E. 866, 117 Ohio St. 622—Pull- 
wood V. City of Canton, 168 N.B. 
171, 116 Ohlo St. 732, error dis- 
mlssed 48 S.Ct. 31, 276 U.S, 484, 72 
L.Ed. 886. 

36. Cal.—Scott V. Times-Mlrror Co., 
184 P. 672, 181 Cal. 346, 12 A,L.R. 
1007. 

37. Mich.—^McCutcheon v. Homer, 6 
N.W. 668, 43 Mich. 483, 38 Am.R. 
212 . 

38. La.—Colvln v. Johnston, 29 So. 
274, 104 La. 656. 

Mo.—Edwards v. Bell, 123 S.W.2d 88, 
denying hearing 103 S.W.2d 316. 

39. S.C.—^Florence v. Brown, 26 S.E. 
880, 27 S.E. 273. 49 S.C. 332. 

Where neither contlngenoy ooouxs, 

the Circuit judges will not be called 
in merely because the supreme court 
is divided, and the parties des ire an 
authoritatlve determlnatlon of the 
question involved. — Plorence v, 
Brown, supra. 

40- S.C.—Carolina, etc., R. Co. v. 
McCown, 66 S.E. l—^Florence v. 
Brown. 26 S.E. 880, 27 S.B. 273, 49 
S.C. 832. 

41. Fla.—Olds V. Alvord, 191 So. 
434, modifylng 188 So. 711, 133 Fla. 
221, 34S, rehearing granted 188 So. 
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652, 136 Fla. 549, certiorari denied 
Alvord V. Town of Belleair, 60 S. 
Ct. 141. 

Pa.—In re First Congressional Dist 
Blection, 144 A. 736, 295 Pa. 1— 
Summers v. Kramer, 114 A. 625, 
527, 271 Pa. 189, citing Corpus Jtu 
ris. 

16 C.J. P 966 note 78. 

Decision by divided court as prece- 
dent see infra § 189. 

Equal dlvislon of appellate court see 
Appeal and Error, S 1844 b. 

Bemurrer overruled 

Fla.—State ex reL Attomey General 
V. City of Avon Park, 149 So. 409, 
108 Fla. 641, rehearing denied 
State ex rei. Davis v. City of Avon 
Park, 151 So. 701, 117 Fla. 656, 
modifled on other grounds 168 So. 
169, 117 Fla. 565, 98 A.L R. 230— 
15 C.J. p 966 note 78 [a] (1). 
Betltion for dlsbarmeut dismissed. 
—^In re Franklin, Miss., 138 So. 807. 

Idaudaanus 

(1) An orlginal mandamus was re¬ 
fused where the sitting members of 
the court could not agree on the 
award or refusal of the writ. 

Fla.—State ex rei. Parris v. Simp- 
son, 165 So. 831, 115 Fla. 577.' 
W.Va.—State v. Damron, 104 S.E. 
490, 87 W.Va. 189. 

(2) Peremptory mandamus should 
be denied where court is equally di¬ 
vided in opinion and there is no pros- 
pect of immediate change in person- 
neL—Tippelt v. Williams. 127 So. 
305, 99 Fla. 627. 

Effect ou peudeuoy of suit 

Where, on a hearing on the merits 
in an equity case, the members of 
the court were equally divided on 
the question whether the bili should 
be dismissed, it was held that no 
judgment could be entered, that the 
cause remamed pending, and that 
receivers who had been appointed to 
hold the property during the pen- 
dency of the suit would remain In 
possesslon.—^Northern R. Co. v. Con- 
cord R. Co., 60 N.H. 166. 

An absent ohanoellor^s opinion will 
not be taken Into conslderatlon for 
the purpose of showing a dlvlsion in 
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the court is dealing must reraain in statu quo,42 al- 
though relief may be granted in so far as a majori- 
ty deems the relief sought appropriate.42 So, as 
a general rule, neither member of a tribunal con- 
sisting of two members can, over the dissent of the 
other, perform an affirmative act changing an exist- 
ing condition,44 even where the court is composed 
of a president and one associate judge ;45 however, 
the senior judge of a court may be given, by stat¬ 
ute, tlie power to decide a case, although his associ¬ 


ate, sitting with him, fails to agree.4® 

§ 185. Text Books as Authorities 

Textbooks are secondary authorlty, thelr value de- 
pendlng on the authora* care and abillty In examlnlnfl 
cases and drawlng conclusfons therefrom. 

Textbooks are at best only secondary authority, 
and their value depends on the care with which 
their authors examine the cases cited and their abii- 
ity to draw correct conclusions therefrom.47 


B. PREVIOUS DECISIONS AS CONTROLLING OR AS PRECBDENTS 


1. Ix Geneeal 


§ 186. In General 

a. Decisions as precedents in general 

b. Extending scope of decisions 

c. Decision without full argument of 

point 

d. Points decided without discussion in 

opinion 

e. Common-law and civil law precedents 

f. Single decisions 

a. Decisions as Precedents in General 

A ‘‘precedent’* has been defined as a decision con- 
sidered as authorlty for a similar case afterward arising 
on a simllar questlon of law; but a precedent, sufficient 
to protect rights and which must be followed In simllar 
cases, usually requires a series of decisions declaratory of 
common>law or equitable principies. 


A “precedent,” within the rule, stated infra § 187, 
requiring an established precedent to be followed in 
similar cases, has been defined as an adjudged case 
or decision of a court of justice, considered as fur- 
nishing an example or authority for an identical or 
similar case afterward arising on a similar ques- 
tion of law.42 However, to establish a precedent 
suflSciently authoritative to protect rights acquired 
during its continuance, it is usually required, in 
case of decisions declaratory of the common law or 
of general equitable principies, that there be a series 

of decisions.42 

In the absence of a decision by a court whose 
judgment is authoritative on a court trying a case,' 
a judge must exercise his best judgment on legal 
questions submitted to him in accordance with his 


the court.—Johnson v. Lewis, 18 S.C. 
Eq. 390. 

42. Po.—In re First Congressional 
DIst. Electlon, 144 A, 736, 296 
Pa, 1. 

.43. Fla.—State ex reL Landls v. 
Circuit Court for Eleventh Judl- 
cial Circuit, 186 So. 870, 102 Fla. 
122, modifyingr 186 So. 870, 102 
Fla. 112. 

44. Pa.—Slattery v. .ffltna Life Ins. 

Co., 172 A. 316, 112 Pa.Super. 607. 
Beason for mle 

“It takes a majority of the whole 
body to do this, and one is not a ma¬ 
jori ty of two.”—In re First Congrres- 
sional Dist. Electlon, 144 A. 786, 789, 
296 Pa. 1. 

46. Ind.—Irons v. Hussey, 3 Ind. 
158. 

Pa.—Summers v. Kramer; 114 A. 
625, 627, 271 Pa. 189, citinsr Corpua 
Juris. 

Bnllng' by one jndflro exoludlBiT other 

An entry of a judgrment by one of 
two Judgres over the other’s' protest 
does not constitute a Judgment, slnce 
what is ordered and adjudged by 
the court, not merely what is en- 


tered, constitutes the Judgment; and 
a judgment so entered by the presJ- 
dent Judge of a court ovor the pro¬ 
test of the associate Judge is not 
binding, even though a prior ruling 
by the former excluding the latter 
from the hearing remalned unre- 
versed.—Summers v. Kramer, 114 A. 
626, 271 Pa, 189. 

46. Mlnn.—Darellus v. Davis, 77 N. 
•W. 214, 74 Minn. 346—State Bank 
v. Hahn, 69 N.W. 316, 57 Minn. 361. 

47. Tex,—Southwestem Tei., etc., 
Co. V. Long, Civ.App., 183 S.W. 
421. 

“When a text-book statement 
comes before us here on appeal, it 
becomes our imperative duty, as the 
court of last resort. to carefully re- 
examine that text, and in the light 
of our own Jurlsprudence to lay it 
alongside the yardstick of sound, 
practical ludlcial reason, and there- 
upon to determine and say whether, 
in our Independent opinion, the said 
text measures out as a correct, ex- 
act, and full statement of our law.” 
—Knox V. State, 135 So. 206, 207, 
160 Mias. 494. 

4a Black L. D. 

Xt Is 4 general maxtin that, when 
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a point of law has been settied by 
a decision, it forms a precedent 
which is not to be departed from.— 
Rorick V. Chancey, 178 So. 112, 116, 
130 Fla, 442—^McGregor v. Provident 
Trust Co. of Philadelphia, 162 So. 
323, 119 Fla. 718. 

An. antecedent case Is a prerequl- 
site to a precedent.—^Heine v. New 
York Life Ins. Co., C.C.A.Or., 60 F. 
2d 382, affirmlng. D.C., 45 F.2d 426. 
Decisions in state courts as author¬ 
ity in federal courts see the C.J.S. 
title Federal Courts SS 170-190, 
also 25 C.J. p 831 note 67—^p 858 
note 66. 

Previous decisions as precedents in 
construction of wills see the C.J.S. 
Utle Wills § 605, also 69 C.J. p 80 
notes 3-5. 

49. La.—^Miami Corporation v. State, 
173 So. 815, 186 La. 784, certiorari 
denied Miami Corporation v. State 
of Louislana, 58 S.Ct. 19, 302 U.8. 
700, 82 L.Ed. 641. 

N.C,—Wllliamson v. Habon, 98 S.E. 

830. 177 N.C. 302. 

16 C.J. p 916 note 90. 

Single decision as precedent see in¬ 
fra subdlvislon f of this aectlon. 



§ 186 


G0VET8 


21 C.J.S. 


own views, althougli other courts have reached a 
contrary conclusion.^® A claim set up by cross bili 
in equity is govemed by decisions as to a similar 
demand at law.®^ A decision rendered by an un- 
constitutional tribunal has no value as a prece- 

dent.®2 

Declarations as to public policy or future rulings. 
In the absence of statute, a judicial declaration of 
public policy is equal in force and effect to a stat¬ 
ute, and should be followed by the court.53 A de¬ 
cision of the appellate court, declaring that the giv- 
ing of a certain instruction, which has several times 
been criticized by that court, will in the future be 
ground for a reversal is not applicable to a case 
previously tried, and does not constitute ground 
for reversal of such case on an appeal subsequently 
heard.5^ 

^^UnofficiaV* opinions. It has been considered that 
the opinions of the commissioners of the supreme 
court designated as “unofficial” have no value as 
precedent or authority in the sense in which the 
doctrine of stare decisis is applied,®^ even though 
the conclusion reached is approved and the recom- 
mendation adopted.56 


Unreported decisions. The fact that a decision 
is not reported does not impair its effect as to ques- 
tions distinctly raised and decided;^^ but there is 
authority to the contrary.58 An unreported deci¬ 
sion affirming an erroneous decision without an 
opinion will not be followed under the rule of stare 
decisis.®® 

b. Eztending Scope of Decisions 

In applying the rule of stare decisis the courts are 
generally not requlred to extend the scope of the previous 
decisions. 

In applying the rule of stare decisis, it is not in¬ 
cumbent on the court to extend the scope of previ¬ 
ous decisions on constitutional questions,®^^ especial- 
ly where it is convinced that error in principle 
might supervene.®! Neither will a doubtful doc¬ 
trine be extended by resort to analogy,®^ So, also, 
although a court adopts a rule established by a line 
of decisions on a given question, it does not neces- 
sarily follow that it must carry such rule to its logi- 
cal results where the parties occupy different rela- 
tions to the subject matter and to each other.®® 

Implication from former decision. It has been 
held that the rule of stare decisis cannot be extend- 


50 . U.S.—U. S. V. United Shoe Ma- 
chinery Co., D.CMo., 264 F. 138. 
motlott granted United Shoe Ma- 
chinery Co. v. U. S., 41 S.Ct. 9, and 
appeal dismissed U. S. v. United 
Shoe Mach. Corporation, 41 S.Ct. 
217, 254 U.S. 666, 65 L.Ed. 465, af- 
lirmed United Shoe Machlnery Cor¬ 
poration y. U. S.,/42 S.Ct. 363, 258 
U.S. 451, 66 L.Fd. 708, rehearins 
denied 42 S.Ct 585, 259 U.S. 575, 
66 Ii.Bd. 1071. 

Mass.—Glaser v. Congrregation Kehll- 
lath Israel, 161 N.E. 619, 263 Mass. 
485. 

Deflaltioxi of a word or phrase by 
the trial court is entitled to great 
weight until a different deflnitlon is 
established by a court decision or 
at least by proof.—Slocovlch y. Ori- 
ent Mut. Ins. Co., 14 N.B. 802, 108 
N.T. 56—^De Long y. Massachusetts 
Flre & Marine Ins. Co., 262 N.T.S. 
165, 238 App.Diy. 760, reyersing 256 
N.Y.S. 300, 142 Mlsc. 654. 

Stare daolsls does not relleve a 
Jndge of responslbUlty in a case 
when no decision has been rendered 
by a court of last resort or vrhen no 
concluslve reason Is given for the 
decision reached.—People v. Wil¬ 
liams, 147 N.T.S. 1036, 85- Mlsc. 553, 
afflrmed 148 N.T.S. 1136, 164 App.r>iv. 
900. 

61. Tenn.—Campbell v. Lewlsburg 
& N. R. Co.. 26 S.W.2d 141, 160 
Tenn. 477—^Mengel Box Co. y. Fer- 
guson, 137 S.W. 101. 124 Tenn. 433. 


S2. Ky.—Smlth v. Overstreet^s 

Adm'r, 81 S.W.2d 671, 258 Ky. 781. 
63- Colo.—^Moore v. Chalmers-Gallo- 
way Live Stock Co., 10 P.2d 950, 90 
Colo. 648—Oliver v. Wilder, 149 P. 
276, 27 Colo.App. 337. 

54. Cal.—^People v. Ryan, 92 P. 853, 
152 Cal. 364. 

15 C.J. p 943 note 6. 

55. Neb.—^Burkamp v. Roberts San- 
Itary Dairy, 219 N.W. 806, 117 Neb. 
60—^Fllnt V. Chaloupka, 99 N.W. 
826, 7*2 Neb, 34, 117 Am.S.R. 771, 

16 C.J. p 943 note 4. 

Rulings of leglslatlve and executive 
departments and special trlbunals 
generally see infra $ 208. 
se. Neb.—^Hoagland v. Stewart, 98 
N.W. 428, 100 N.W. 133, 71 Neb. 
102 . 

16 C.J. p 943 note 6. 

67. N.T.—Goodwin v. Massachusetts 
Mut L. Ins. Co., 73 N.T. 480. 

15 C.J. p 954 note 85. 

Not oflLoially reported 
The fact that a decision is not or- 
dered reported in the offllclal reports 
does not detract from its binding 
force.—^MacDonald v. MacDonald, 102 
P. 927, 165 Cal. 666—In re Llttle*8 
EIstate, 72 P.2d 218, 23 Cal.App.2d 40. 

56. Ohio.—^Thompson y. Uenton, 116 
N.E. 452. 95 Ohio St 333. 

lumal amd moat foroefol rea. 
soa advanced against regardlng un¬ 
reported cases as judicial authority 
is that it is not posslble always to as- 
certain the exact legal proposition in- 
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volved and decided. It is urged and 
with good reason. In such cases, that 
where several errors have been as- 
slgned, and ths court does not state 
the point on which the decision rests, 
the uncertainty is such as to destroy 
the case as commanding authority." 
—Thompson v. Denton, 116 N.B. 462, 
464, 95 Ohio St 333. 

59.- Tenn.—^Kobbe v. Harriman Land 
Co., 201 S.W. 762, 139 Tenn. 261. 

00. U.S.—^Pollock V. Farmers’ L. & 
T. Co., N.T., 15 S.Ct 673, 167 U.S. 
429, 30 L.Bd, 759. 

Mo.—^Rourke v. Holmes St. R. Co., 
166 S.W. 272, 257 Mo. 555. 

Nature and scope of decisions as 
precedent see infra SS 209-216. 

61. U.S.—^Pollock V. Farmers' L. & 
T. Co., N.T., 16 S.Ct 693, 157 U.S. 
429, 30 L.Ed. 759. 

03. N.T.—Judson v. Gray, 11 N.T. 
408. 

63. Tex.—^Thompson v. Amarillo 

First State Bank, Ciy.App., 189 S. 
W. 116. 

Propeorty ontside mCL insidd state 

Where United States supreme court 
has held'that real estate outside the 
state, although equitably converted, 
could not, under ConstU.S.Amendm. 
14, be considered in flxing inherdtance 
tax, state court may refuse to fol¬ 
low logio of such decision as to prop- 
erty within the state.—Common- 
wealth v. Presbyterian Hospita! In 
Philadelphia, 134 A. 427, 287 Fa. 49. 
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ed to implications from what was decided in a for¬ 
mer case,®^ but it has also been held that effect 
must be giveii to the implications contained in the 
decision of a higher court,®® and that the premises 
implicit in a holding are as authoritative as the 
holding itself.®® The court will indulge the pre- 
sumption that a rule previously announced, and un- 
changed by the legislature, continues and expresses 
the policy of the state,unless and until it is ex- 
pressly, or by necessary implication, overniled.®^ 

c. Decision rnthont Fnll Argmnent of Point 

A decision Is, generally, not a precedent as to a 
point which was not sufflclently argued and presented to 
the court, although If the point was an essentlal one the 
fact that It was duly presented and considered may be 
presumed. An afRrmance wlthout an opinion Is not an 
approval of the opinion of the lower court; and an af* 
firmance by consent of parties creates no binding 
precedent. 

If a point is essential to the decision rendered, 
it will be presumed that it was duly considered, and 
that ali that couid be urged for or against it was 
presented to the court but, if it appears from the 
report of the case that it was not taken or inquired 
into at ali, there is no ground for this presumption, 


and the authority of the case is proportionately 
weakened.*^® Where it is the settled practice of a 
court that a judgment will not be reversed for er- 
rors not argued in the briefs of counsel, a decision 
affirming a judgment does not become a precedent 
as to any question not argued or expressly presented 
to the court, and left unnoticed in the opinion, al¬ 
though it might have been raised, and, if raised, 
have been decisive of the case,*^! and even though a 
question may not have been fully argued, yet it 
cannot be said that the decision thereon is obiter 
dictum, where the question was directly involved in 
the issues and the mind of the court was directly 
drawn to, and distinctly expressed on, the subject.'^^ 
Neither can an inferior court decide adversely to a 
decision of a court of last resort and send the case 
up to that court again on the ground that, in the 
former decision of the court of last resort, certain 
points were not sufficiently argued or noticed by the 
justice delivering the opinion there.73' It has been 
held that a decision entered pro forma, without ar- 
gument or consideration and solely to hasten the de- 
termination of the question by the court of appeals, 
will not be regarded as binding. 74 

An affirmance without an opinion is an approval 


Arlz.—City of Blsbee v. Cochise 
County. 78 P.2d 982, 52 Arlz. 1, de- 
nylngr rehearing 72 P.2d 439, 60 
Arlz. 860. 

Ky.—^Rex Coal Co. v. Campbell, 281 
S.W. 1039, 1041, 213 Ky. 636, cltlnfir 
Ooxxms jTLzls. 

Mo.—Broadwater v. Wabash R. Co., 
110 S.W. 1084, 212 Mo. 437. 

16 C.J. p 940 note 74. 
mferential h olding» 

The court is not bound by Its pre- 
vlous Inferentlal holdlngs made. In 
other cases, without discussion In 
briefs or opinion, in fi^rming Judg¬ 
ment.—^Petley v. City of Tacoma, 221 
P. 679, 127 Wash. 469. 

85. N.T.—Matter of Meyer, 131 N.T. 

S. 27. 72 Mlsc. 566. 

AppeolabUlty 

Case appealed and decided on mer- 
its Is impliedly held appealable.— 
Smlth V. Turner, Civ.App., 18 S.W.2d 
162, reversed on other grounds Tur¬ 
ner V. Smlth, 61 S.W.2d 792, 122 Tex. 
338, followed In Douglas Oil Co. y. 
State, 61 S.W.2d 804, 122 Tex 869. 
JnrlodlotloxL 

Opinion of supreme court determin- 
Ing applicatlon for habeas corpus on 
merits determines by Implication 
presence of Jurlsdictional element 
that Judgment was in clvll case.— 
Bx parte Green, 296 S.W. 910, 116 
Tex 616. 

ea U.S.—^Murray v. Roberts, C.C.A. 
N.Y., 103 P.2d 889, 

87. Mont.—State v. Madlson State 


Bank of Virginia City. 218 P. 662,, 
68 Mont. 342. 

Tex—^Mills V. Warnock, Civ.App.. 284 
S.W. 676, reversed on other grounds 
Warnock v. Mills, ComA^pp., 291 S. 
W. 860. 

88. Tex—Mills v. Warnock, supra. 

To overmle form^ precedeatB and 
to establlsh a prlnclple not before 
recognized, an opinion should express 
such prlnclple in plaln and expllcit 
terms; mere implication Is insufd- 
cient.—^New Amsterdam Casualty Co. 
V. National Union Pire Ins. Co. of 
Pittsburg, Pa., 194 N.B. 745, 266 N. 
T, 264, affirming 271 N.T.S. 963, 241 
App.Dlv. 813. affirming 273 N.Y.S. 
647, 151 Mlsc. 894. 

An appellate ootirt’8 failnre to za- 
fer to aa Important deolsloiL of that 
court conceming the law applicable 
to the subject matter of lltigatlon 
will not be construed as an intent to 
overrule such law sub silentia.—^In 
re Hilllard’s Will, 299 N.Y.S. 788, 164 
Mlsc. 677, affirmed In re Myers, 6 
N.Y.S.2d 92, 264 App.Dlv. 879, rear- 
gument denied In re Hilliard*s Bs- 
tate, 7 N,Y.S.2d 111*, 256 App.Div. 781. 
88. N.Y.—Molony v. Dows, 64 Barb. 

32, 8 Abb.Pr. 316, 48 How.Pr. 363. 

70 . Ky.—^Rex Coal Co. v. Campbell, 
281 S.W. 1039, 1041, 213 Ky. 636, 
clting Oozpos Jtuia. 
ir.Y. —John J. Creem Co. v. City of 
New York, 177 N.Y.S. 229, 188 App. 
Div. 169—^Molony v. Dows, 54 Barb. 
32. 8 Abb.Pr. 316, 48 How.Pr, 863. 
16 C.J. P 942 note 87. 
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71. 111.—^In re Dunning, 213 111.App. 
602. 

Neb.—Larson v. Pender First Nat. 

Bank, 92 N.W. 729, 66 Neb. B95. 

Or.—State v. Archerd, 24 P.2d 6, 9, 
144 Or. 309, clting Coarpns Juris, 
and appeal dlsmlssed 54 S.Ct. 872, 
290 U.S. 604, 78 L.Bd. 630, rehear- 
ing denied 64 S.Ct. 463, 291 U.S. 
646. 

Brror not aaslgned 
An affirmance of a Judgment of a 
lower court is not an approval of the 
ruling of such court on the tnal 
court’s Instructions, where the ap¬ 
plicatlon for a writ of error con¬ 
tained no assignment challenging the 
Instructlon.—Southland Greyhound 

Lines V. Cotten, 91 S.W.2d 326. 126 
Tex 696, reversing, Civ.App., 65 S. 
W.2d 1066. 

‘‘X^ittle welght as a precedent is to 
be att€iched to decisions upon ques- 
tions which may have been involved, 
but which were not presented to or 
considered by the court.*’—^Byers 
Woolen Co. v. Town of Gilsum, 146 
A. 611, 621, 84 N.H. 1, 64 A.L.R. 1196 
—^Wyatt V. State Board of Equaliza- 
lion, 70 A. 387, 392, 74 N.H. 662. 

72. Md.—^Michael v. Morey, 26 Md, 
239, 90 Am.D. 106. 

Dicta generally see infra § 190. 

73- . N.Y.—^New York etc., R. Co. v. 
Schuyler, 8 Abb.Pr. 239. 

74- N.Y.—^Matter of McQlnness, 36 
I , N.Y.S. 820, 13 Misc. 714. 
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only of the point decided or resuit reached by the 
court below, and not of the opinion and the con- 
clusions of law of the lower court, so as to estab- 
lish a precedent for future action.'^^ 

Where a judgment is affirmed by consent of the 
parties, the court is not committed on the question 
where it arises again in a subsequent action, nor is 
it bound by the adjudication then made, although 
the parties to the prior action may be bound. 

d. Points Decided without Discnssion in Opin¬ 
ion 

An omission, In an opfnion, to dfscuss the points de¬ 
cided generally does not llmit the controlllng effect of 
Its decree, subsequent In point of time. 

An omission in an opinion of a court of last re- 
sort does not operate as a limitation on the scope 


of its decree, which was subsequent in point of time, 
and might embrace matters not discussed or refer- 
red to in the opinion, the decree being controlling.77 
Where, however, although a decision might have 
been reached easily by the application of a specific 
principle of law, the court went to some length to 
decide the question on another ground, the decision 
is negative authority against such a principle.78 
The authority of a decision of the supreme court 
of the United States upholding a rule of a court is 
not lessened by the former court's failure to give 
the grounds for its decision,^9 and it is a well rec- 
ognized rule that, where such court passes on a case, 
the question of jurisdiction has been considered and 
determined, although not expressly stated in the 
opinion. So, also, where there has been a long 
series of uniform decisions assuming the same prin- 


76- Mo.—0'Hara v. LAmb Const. Co., 
206 S.W. 253, 200 Mo.App. 292. 

N.T.—Commlssioner of Public Wel- 
fare v. Jackson, 193 N.E. 262, 265 
N.Y. 440, denying: reargument 193 
N.E. 275, 265 N.T. 469. afflrminff 
Commlssioner of Public Welfare 
of City of New York, on Complalnt 
of Jackson, v. Jackson, 269 N.Y.S. 
197, 240 App.Div. 142—Adrico Real- 
ty Corporation v. City of New 
York, 164 N.R 782, 260 N.Y. 29, 64 
A.L.IL 1, reversln^ 224 N.T.S. 742, 
222 App.Dlv. 655—^People ex reL 
Palmer v. Travls, 119 N.E. 437, 223 
N.Y. 160, reverslngr 167 N.Y.S. 467, 
180 App.Div. 25—^Dall v. Time, Inc., 
800 N.Y.S. 680, 252 App.Dlv. 636, af- 
flrmed 16 N.E.2d 297, 278 N.T. 636, 
reargument denied 17 N.B.2d 138, 
278 N.Y. 718—Gk)etz v. Goetz, 216 
N.T.S. 434. 217 App.Div. 31—Brie 

R. Co. V. International Ry. Co., 204 
N.Y.S. 771, 776, 209 App.Div. 380, 
citing Coxi^s Joxls and afflrmed 
147 N.E. 211, 289 N.Y. 698—Vier- 
tels V. New York, O. & W. Ry. Co., 
169 N.Y.S. 497, 182 App.Dlv. 92— 
Williamson & Adams v. State, 13 
N.T.S.2d 736, 171 Mlsc. 763—Levlne 
V. Behn, 8 N.T.S.2d 68, 169 Misc. 
601, affirmed 12 N.T.S.2d 190, 257 
App.Div. 166—^In re Eckenroth’s 
Will, 4 N.T.S.2d 682, 167 Misc. 682 
—^Broschart v. City of New York, 

3 N.T.S.2d 18, 166 Misc. 616, af¬ 
flrmed 7 N.T.S.2d 646, 255 App.Div. 
776—^In re Hilliard*s Wlll, 299 N. 
Y.S. 788, 164 Misc. 677, afflrmed In 
re Myers, 5 N.Y.S.2d 92, 264 App. 
Dlv. 879, reargument denied In re 
Hilliard*s Estate, 7 N.Y.S. 2d 111, 
266 App.Div. 781—^In re Avchin*s 
Estate, 285 N.T.S. 762, 168 Misc. 
388—^In re Kaufknan^s Estate, 286 
N.T.S. 347, 168 Misc. 102—In re 
Shanaburgb*s Estate, 277 N.T.S. 
689, 164 Misc. 659~-In re Bru8h’8 
Estate, 277 N.T.S. 669, 164 Misc. 
480, affirmed In re Brush, 287 N.T. 

S. 161, 247 App.Div. 760—Haggerty 


V. City of New York, 276 N.T.S. 
722, 163 Misc. 841, reversed on oth- 
er grounds 196 N.E. 46, 267 N.Y. 
252, reargument denied 198 N.E. 
634, 268 N.Y. 639—Lehrer v. Nus- 
baum, 233 N.Y.S. 340, 133 Misc. 710 
—^People ex rei. Metropolitan Trust 
Co. of City of New York v. Travis, 
7.76 N.T.S. 766, 107 Misc. 377, af¬ 
flrmed 180 N.Y.S. 669, 191 App.Div. 
129—Matter of Bassett, 146 N.Y.S. 
842, 84 Misc. 666. 

A. pev on rlaan affiniuui.ce of a de¬ 
cree on appeal reciting: “We flnd no 
error In the dlsposition of thls case 
In the Circuit court, and the judg¬ 
ment is therefore afflrmed,** means 
I only that the decree on the faots 
proved in the record is correct, and 
nothlng else is afflrmed.—John Deere 
Plow Co. V. Anderson, Ga., 174 F. 815, 
98 C.C.A. 623. 

Adoptlon of the opinion of the tzlal 
oonrt as the opinion of the appellate 
court, does not lead to the conclusion 
that the appellate court intended to 
blnd Itself by every quotation found 
therein.—Powers v. Smith, 61 S.E. 
222, 80 S.a 110. 

N.T.—McGillls V. McGlllis, 49 N. 
E. 145, 154 N.T. 632, modifylng 42 
N.Y.S. 921, 11 App.Div. 369. 

15 C.J. p 942 note 94. 

T7. IT.S.—Steel & Tubes v. Clayton 
Mark & Co., D.C.DeL, 21 P.Supp. 
326. 

Tenn.—^Richardson v. Marshall Coun- 
ty, 46 S.W. 440, 100 Tenn. 346. 

Tex.—U. S. Fideliiy 6b Guaranty Co. 
v. Nettles, Com.App., 36 S.W.2d 
1046, reversing, Clv.App., 21 S.W. 
2d 31. 

Wash.—Petley v. City of Tacoma, 221 
P. 679, 127 Wash. 479.' 

A per onxtam opialooa, wiitten 
where the court is ali of one mind, 
and where questions presented are 
controlled by pre^ous decisions or 
do not require elaboratlon, is bindlng 
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as a precedent.—^Bigham v. Poor, 158 
S.E. 548, 201 N.C. 14—Mote v. White 
Lake Lumber Co., 136 S.E. 294, 192 
N.C. 460—Hyder v. Board of Road 
Trustees for Henderson County, 130 
S.E. 497, 190 N.a 663. 
Xaterdependenoe of franohlees 
Where the only formal Issue de¬ 
cided was whether the transit com- 
mission had power to raise the flve- 
cent fare on the subway and on the 
through Service of the elevated, but 
the interdependence of the franchis- 
os was the sole justificat ion for the 
conclusion reached, the decision was 
conclusive that the franchises were 
interdependent.—^Murray v, Roberts, 
C.C.A.N.T., 103 P.2d 889. 

Taxabllity of proooeds of insnxanee 
Supreme court*s prior opinion hold- 
ing that proceeds of llfe policies were 
not subject to estate transfer tax 
was held to constitute a precedent 
in a subsequent case in detcrmining 
taxabllity, under same statute, of 
policies with like provlsions, al¬ 
though the court in the piiior case 
did not allude to the specific provi- 
sions now claimed to be pertinent, 
especially where the briefs in the 
prior case clearly brought to courfs 
attentlon all the provlsions invoked 
in the subsequent case.—^Bingham v. 
U. S., Mass., 56 S.Ct 180, 296 U.S. 
211, 80 L.3Eld. 160, reversing, C.C.A., 
U. S. V. Bingham, 76 P.2d 673, revers¬ 
ing. D.C., Bingham v. U. S., 7 P.Supp. 
907, certiorari granted 56 S.Ct 92, 
296 U.S. 564, 80 L.Ed. 398. 

78. N.Y.—Poote v. People, 66 N.T. 
321, reversing 2 Thomps. & C. 216, 
and followed in Roland v. People, 
56 N.T. 648. 

79- U.S.—^Fidelity, etc., Co. v. U. S., 
23 S.Ct 120, 187 U.S. 316, 47 L.Ed. 
194, afflrming 20 App.D.C. 376. 

16 C.J. p 942 note 97. 

80- U.S.—Gallagher v. Clark, D.C. 
lowa» 5 P.Supp. 647. 
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ciple and reaching the same conclusion on facts 
which are alike and in which a certain point is in- 
volved, the fact that the point was not raised in any 
of these cases by counsel or stated by the court is 
support for the view that the point has no founda- 
tion.8^ 

e. Oommon-Law and Oivil Law Precedents 

Common-law precedents, ordinarlly, are not avaflable 
in civll iaw cases, and iikewlse civll law precedents gen- 
erally cannot be followed In common-law cases. 

Common-law decisions ordinarily are not avail- 
able as precedents in States and in respect of mat- 
ters govemed by the civil law.82 Qn the other 
hand, decisions based on the civil law ordinarily 
cannot be followed as governing authority in a state 
where the common law, as modified by constitution- 
al and statutory provisions, judicial decisions, and 
the conditions and wants of the people, is in 
force.^3 However, precedents from the civil law 
have been held binding on a court of probate in the 
absence of precedents from the common law.*^ 

f. Single Decisions 

A singie decislon, although not necessarlly binding as 


a procedent, may be applled as such where it is not In 
conflict with previous decisions, is not erroneous, and 
has generally been acquiesced in and acted on. 

The rule of stare decisis is frequently applied to a 
principle which has been enunciated in but a singie 
decision,^® which is so definite in its terms and so 
generally acquiesced in and acted on that it has 
come to be recognized as the accepted nile on a giv- 
en question and this rule is particularly applica- 
ble to a decision by a court of last resort, con- 
struing a statute,*^ since, as stated infra § 214, such 
construction constitutes a part of the statute. A 
previous opinion deciding contentions identical in 
facts, law, and application with those in the instant 
case should be followed on the principle of stare de 
cisis.®* 

A singie decision, however, is not necessarily 
binding, under the rule of stare decisis,89 especially 
where it has not been cited for many yearsand 
this rule will not be applied where the decision is in 
conflict with prior decisions, is not supported by 
reason or authority, or is clearly erroneous,^ ^ or 
will interfere with important public or private 
rights .®2 por a number of reasons a singie decision 


81. 111.—Rhoads V. Chicago. etc.. R. 
Co.. 81 N.B. 371, 227 111. 828. 11 L. 

R. A..N.S.. 623, 10 Aim.Caa. 111. 

16 C.J. p 942 note 98. 

es. La.—Claccio v. Carbajal, 83 So. 
73, 145 La. 869. 

The eivU law, ae to the zighta of 
laadlord and tenant, being essentlal- 
ly different from the common law, 
the decisions of courts admlnistering 
the common law can throw but little 
light on questions involving such 
rights, arislng under the law and to 
be determined by the courts of Lou- 
isiana.—Ciaccio v. Carbajal, supra. 

83. Okl.—Chlcago, etc., R. Co. v. 
Groves, 93 P. 756, 20 OkL 101, 22 
L.R.A.,N.S., 802. 

84. N.T.—Matter of Martin, 144 N. 

T.S. 174, 82 Misc. 674—In re 

Swarta^s Will. 139 N.T.S. 1105, 79 
Misc. 388. 

85. U.S.—^Wilson v, Ward Lumber 
Co., C.C.MO., 67 F. 674, appeal dis- 
mlssed 84 F. 1023, 28 C.C.A. 689. 

111.—People v. Taylor, 174 N.B. 69, 
342 111. 88. 

16 C.J. p 953 note 79. 

98. U.S.—^Wllson v. Ward Lumber 
Co., .C.C.MO., 67 F. 674, appeal dis- 
missed 84 F. 1023, 28 C.C.A. 689. 
Mo.—^Dunklin County v. Chouteau, 25 

S, W. 653, 120 Mo. 678. 

N.C.—^Williamson v. Rabon, 98 S.B. 
830, 177 N.C. 302. 

S.C.—James v. James, 1 S.£.2d 494, 
189 S.C. 414. 

16 C.J. p 958 note 79. 

87. Aris.—^Inspiratlon Consol. Cop-1 


per Co. V. Conwcll. 190 P. 88. 21 
Ariz. 480. 

Ind.—^Dailey v. Pugh, 131 N.E. 836, 
83 Ind.App. 431. 

La,—Levy v. Hitsche, 4 So. 472, 40 
La.Ann. 500. 

Mo.—^Handlin v. Morgan County, 67 
Mo. 114. 

N.C.—Williainson v. Rabon, 98 S.R. 
830, 177 N.C. 302. 

88, U.S.—Grand Rapids & I. R. Co. 
V. Blanchard, C.aA.Mich., 38 P.2d 
470. 

Wheze two casee axe Consolidated 
In the tzlal conzt, and the records on 
the two appeals are substantlally the 
same, a decision of the supreme court 
on questions presented on one of the 
appeals will be regarded as a ruling 
precedent for determining slmilar 
questions presented on the other ap¬ 
peal.—Slnker-Davls Co. v. Indianapo- 
lis, 94 N.E. 886, 177 Ind. 417. 

89. U.S.—O. D. Jennings & Co. v. 
Maestrl, D.C.La., 22 F.Supp. 980, 
afflrmed, C.C.A., 97 F.2d 679. 

La.—^Mlami Corporation v. State, 173 
So. 316, 186 La. 784, certiorari de- 
nied Miaml Corporation v. State of 
Louislana, 68 S.CL 19, 302 U.S. 700, 
82 L.Bd. 641—^Rosenblath v. San- 
ders, 91 So. 262, 160 La. 882—State 
ex rei. Boykin v. Hope Producing 
Co., App., 167 So. 606—Dorsey v. 
Metropolitan Life Ins. Co., App., 
145 So. 304—Cusachs v. Columbia 
Nat. Flre Ins. Co., 6 La.App. 16. 

16 C.J. p 964 note 80. 

Uoxe than one decision is xeqnized 
to settle Jurlsprudence on any given 

301 


point or question of law.—^Mlami 
Corporation v. State, 173 So. 315, 13« 
La. 784, certiorari denied Mlami Cor¬ 
poration V. State of Louislana. 68 
S.CL 10, 302 U.S. 700, 82 L.Ed. 641. 

Singie decision Inadvlsedly made 
should be overruled, especially when 
no rule of property is involved.— 
Sidney Spitzer & Co. v. Commisslon- 
ers of Franklln County, 123 S.K 636, 
188 N.C. 30. 

90. lowa.—^Ford v. Uilley, 166 N.W. 
513, 174 lowa 248. 

91. Mo.—^Toung V. Downey, 61 S.W. 
761, 160 Mo. 317. 

16 C.J. p 964 note 80 Ca]-[c]. 

Singie decision oan naixfeae serve an 
a basis for stare decisis where it is 
opj> 08 ed to previous decisions, espe¬ 
cially where such previous decisions 
are overruled without being referred 
to.—^Miami Corporation v. State, 173 
So. 315, 186 La. 784, certiorari denied 
Miami Corporation v. State of Lou¬ 
islana, 68 S.Ct. 19, 302 U.S. 700, 82 
L.Ed. 541. 

Ovexmling decision 
A court which is presented with a 
singie decision belleved to have been 
inadvisedly made must overrule the 
decision where the court entertains a 
different opinion on the question pre¬ 
sented.—^Miami Corporation v. State, 
supra. 

92. Utah.—^Klmball v. Grantsville 
aty, 67 P. 1. 19 Utah 868. 45 L.R. 
A. 628. 

15 C.J. p 964 note 80 [d]. 
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will not have the same compelling force as an au- 
thoritative precedent which would attach to a series 
o£ decisions in which the same principle was as- 
serted.3* A case simply establishing a point, with- 
out in any way interfering with or contradicting 
any previous case, will have more weight than one 
which is in conflict with. previous decisions or dic- 
ta.94 

§ 187. The Stare Decisis Rule 

Under the stare decisfs rule, a principle of law whfch 


has become settied by a series of decisions generally Is- 
blndlng on the courts and shouid be followed In simllar 
cases. This rule Is based on expediency and publlc pol* 
Icy, and, although generally It shouid be strictiy adhered 
to by the courts, It Is not universally applicable. 

As stated in Corpus Juris, which has been cited 
and quoted with aipproval, it is a well established 
general rule that, where a principle of law has be¬ 
come settied by a series of decisions, it is binding 
on the courts and shouid be followed, in similar cas- 
es,95 or, as otherwise expressed, the principle so, 
settied forms a precedent for the guidance of the 


of gnestion. Involved 
Where a questlon involvlng Impor¬ 
tant publlc or private riffhts extend- 
ingr through all comlng time has been 
passed on on a singrlo occaslon, and 
the declsion can In no Juat sense be 
said to have been acqulesced in, it is 
not only the rlght but the duty of 
the courts, when properly called on, 
to reSxamlne the questlons involved 
and again subject them to Judiclal 
scrutiny.—Commonwealth ex rei. 

Marglotti v. Ijawrence, 193 A. 46, 326 
Pa. 526—16 C.J. p 964 note 83. 

93. mah.—Kimball v. Grantsville 
City, 57 P. 1, 19 Utah 368, 46 Lr.H. 

A. 6M. 

16 C.J. p 964 note 82. 

94 . Mo.—^Young v. Downey, 61 S.W. 
761, 160 Me. 317. 

16 aJ. p 964 note 84. 

95 . U.S,—^In re Bo^gS-Rlce Co., C.C. 
AVa., 66 F.2d 866, reversing in 
part, D.C., 4 P.Supp. 481, afflrmed 
In part, C.C.A. 66 r.2d 869. 

Ala.—Galloway Coal Co. v. Stanford, 
109 So. 377, 216 Ala. 79. 

Ark.—^Newton v. Altheimer, 280 S.W. 
641, 170 Ark. 366. 

Cal.—^Knoke v. Swan, 42 P.2d 1019, 
2 Cal.2d 630, 97 A.L.R. 841—People 

V. 0’Connor, 268 P. 866, 88 CaLApp. 
568. 

DeL—Wllson v, Bethlehem Steel Co., 
Super., 7 A2d 906. 

Fla.—^Beach v. Klrk, 189 So. 263—> 
State ex reL Begrgrs v. Fabisinskl, 
172 So. 686, 126 Fla. 684. 

Idaho.—^Helsreson v. Powell, 34 P.2d 
957, 968, 64 Idaho 667, citlng Oor- 
pna Juris. 

111.—Nefl V. George. 4 N.E.2d 388, 864 
IlL 306—Grldley v. Wood, 176 N.E. 
396, 343 IlL 228. 

lowa.—^In re Stemer*s Bstate, 278 N. 

W. 216, 224 lowa 617. 

Ky.—^Northern Assur. Co. v. Griffln, 
83 S.W.2d 7, 236 Ky. 296—Hoskins 
V. Hoskins, 20 S.W.2d 1029, 231 Ky. 
6—^Fldelity-Phoenlx Pire Ins. Co. 
V. Hyden, 10 S.W.2d 829, 226 Ky. 
246—^Home Ins. Co. of New York 
V. Smither, 261 S.W. 169, 199 Ky. 
844. 

lOL —^Peltler v. Thlbodaux, 144 So. 
908, 175 La. 1026—Ininan v. ^ilver 


f Pleet of Memphis, App., 175 So. 

436, rehearing denied 176 So. 667. 
Md.—Grifflth v. Benzinger, 126 A. 612, 
144 Md. 575. 

Mass.—Bergson v. H. P. Hood & 
Sons, 15 N.B.2d 196, 116 AL.R. 961. 
Mich.—People v. Kamhout, 198 N.W. 
831, 227 Mich. 172. 

Minn.—Melin v. Aronson, 286 N.W. 
330—Johnston v. Tourangeau, 259 
N.W. 187, 193 Minn. 635. 

Miss.—^Dunn v. Learned, 188 So. 911. 
Mo.—^Adalr v. General American Life 
Ins. Co., App., 124 S.W.2d 657— 
Calvert v. HulL App., 261 SW. 414. 
Mont.—Continental Supply Co. v. 
Ahell. 24 P.2d 133, 139, 95 Mont. 
148, quoting •Corpcui Juris —^Ander- 
son v. Sunburst Oil & Hefi^ning Co., 
296 P. 1108, 89 Mont. 176—State v. 
Board of Com'r8 of Cascade Coun- 
ty, 296 P. 1, 21, 89 Mont 37, quot¬ 
ing Corpus Juris. 

Neb.—^Patteraon v. Kerr, 264 N.W. 
704, 127 Neb. 73. 

Nev.—^In re MacDonneirs Bstate, 53 
P.2d 625, 626, 66 Nev. 346, citing 
Corpus Jnxls^ and rehearing grant- 
ed 65 P.2d 884, 66 Nev.. 604, af- 
firmed 67 P.2d 696, 66 Nev. 504, 
N.H.—Smlth V. Twin State Gas & 
Electric Co.. 144 A. 57, 83 N.H. 439, 
61 AL.H. 1015, rehearing denied 
144 A. 783, 83 N.H. 439, 61 AL.R. 
1015. 

N.J.—State V. Herbert, 106 A. 796, 
92 N.J.Law 341—Beck v. Bssex 
Sales Co., 139 A. 396, 6 N.J.Mlsc. 
1071—^Van Clik v. Hackensack Wa- 
ter Co., 126 A. 634, 2 N>J.Mlsc. 1140. 
N.Y,—Stemlleb v. Normandie Nat. 
Securities Corporation, 188 N.E. 
726, 268 N.Y. 245, 90 AL.R. 1437, 
afflrming 264 N.Y.S. 806, 288 App. 
Div. 349—^Lamont v. Travelers Ins. 
Co., 5 N.Y.S.2d 295, 264 App.Div, 
611—^In re Herle’8 Bstate, 300 N. 
y.S, 103, 165 Mlsc. 46—ApplicaUon 
of Qilchrist, 224 N.Y.S. 210, 130 
Misc. 466—Qulnby v. Public Service 
Commission of State of New York, 
Second DIst, 169 N.Y.S. 976, 102 
Mlsc. 867, afflrmed 169 N.Y.S. 1109, 
183 App.Div. 914, reversing 119 N. 

B. 438, 223 N.Y. 244, 3 A.L,Hi'685, 
reargument denied 124 N.E. 790, 
227 N.Y. 601. 

N.a—State V. Dlxon, 1 S.E;.2d 621, 
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216 N.C. 161—Sldney Spitzer & Co. 
V. Commissioners of Pranklin 
County, 123 S.E. 636, 188 N.C. 30— 
Williamson v. Rabon, 98 S.E. 830, 
177 N.C. 302—Hili v. Atlantic & N. 

C. R. Co., 55 S.B, 854, 866, 143 N.C. 
639, 9 L.R.A,N.S., 606. 

Okl.—Webb v. Semans, 235 P. 1074, 
110 Okl. 72. 

Pa.—^Heisler v. Thomas Colliery Co., 
118 A. 394, 274 Pa. 448, 24 AL.R 
1215, afflrmed 43 S.Ct 83. 260 U.S. 
245, 67 L.Bd. 237—DeWitt v. Gard- 
■ ner, 28 Pa.DIst. 920. 

S.C.—James v. James, 1 S.E.2d 494, 
189 S.C. 414. 

S.D.—Printup v. Kenner, 180 N.W. 
612, 43 S.D. 473. 

Tex.—Benavides v. Garcia, Com. 
App., 290 S.W. 739, afflrming, Clv, 
App., 283 S.W. 611—Cockrell v. 
Work, Civ.App.. 94 S.W.2d 784. 

Va.—Crafts v. Broadway Nat. Bank 
of Richmond, 128 S.B. 364. 142 Va. 
702. 

Wash.—State v. Crookett, 290 P. 878, 
168 Wash. 162—Mattingley v. 

Oregon-Washington R. & Nav. Co.i 
280 P. 46, 163 Wash. 614. 

Wis.—^Vlllage of West Salem v. In- 
dustrial Commission of Wisconsin,v 
174 N.W. 453, 170 Wis. 161. 

16 C.J. p 916 note 90. 

“Perhaps the most fundamental 
chaxacteristic of Anglo Saxon law as 
distinguished from other systems of 
jurisprudence is its deference to the 
principle of stare decisis which may 
be deflned as the obligatlon of courts 
to adhere to the results of decided 
cases and to refrain fr6m disturblng 
general principies which have been 
established by Judiclal determina- 
tlon.”—In re Herle’s Bstate, 300 N. 
Y.S. 103, 109, 165 Misc. 46. 

"Decided cases shouid be regarded 
as welghty authority, at lea.st within 
the courts which decide them.*'— 
State V. Dixon, l S.B.2d 521. 624, 216 
N.C. 161. 

One shouid not be out off, under 
this rule, until his rights are fully 
adjudicated.—Reflectolyte Co. v. Lu- 
minous Unit Co., C.C.AMo., 20 P.2d 
607. 

Oritlcism of stare decisis mle 
Tex.—Shelton v. Jackson, 49 S.W. 
415, 20 Tex.ClvApp. 443. 
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courts in similar cases.96 Under this nile courts 
are bound to follow the common law as it has been 
judicially declared in previdusly adjudicated cas¬ 
es,and rules of substantive law should be reason- 
ably interpreted and administerecL^S 

This rule, which has been stated, infra §J53, to 
be merely an application of the doctrine of estop- 
pel to court decisions, and which is usually known 
and referred to as the rule of stare decisis, is found- 
ed largely on considerations of expediency and sound 
principies of public policy, to preserve the hamiony 
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and stability of the law,^^ and to make as steadfast 
as possible judicially declared principies affecting 
the rights of property;! it being indispensable to 
the due administration of justice, especially by a 
court of last resort, that a question once deliberate- 
ly examined and decided should be considered as 
settled and closed to further argument.^ 

It is a salutary rule, entitied to great weight, and 
ordinarily should be strictly adhered to by the 
courts,^ especially where a different ruling would 
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9& U.S.—The Madrld, C.C.La., 40 F. 
677. 

Fla—Rorick v. Chancey, 178 So. 112, 
130 Fla. 442. . 

Me.—^Derosby v. Mathleu, 2 A.2d 170, 
136 Me. 91. 

N.T.—^Pord V. Grand Union Co., 270 
N.Y.S. 162, 240 App.Div. 294. 
»C<Anitioiily oalled the 'doctxlne of 
precedentB’ 

N.C.—HUI V. Atlantic & N. C. R. Co., 
55 S.E. 854, 866, 148 N.C. 539, 9 
L.R.A.,N.S., 606. 

Stated ixL its graneral asid slmplest 
terms, the doctrine of stare decisis 
expresses the policy of the courts to 
stand by precedents and not to dis- 
turb settled points.—^NelC v. George, 
4 N.E.2d 388, 364 111. 806. 

Vreoedents whloh oanuot he dis- 
tlngiiished should be followed until 
modifled or overruled,—^New York 
Life Ins. Co. v. Ross, C.C.A.Tenn., 
80 F.2d 80, certiorari denied 49 S. 
Ct 348, 279 U.S. 852, 73 L.Ed. 995. 
Necesslty for slmilarity of facts see 
Infra 9 210. 

97. Fla.—Layne v. Tribune Co., 146 
So. 234, 108 Fla. 177, 86 A-L.R. 466. 

Mo.—^Musser v. Musser, 221 S.W. 

46, 281 Mo. 649. 

No zight to revise 
Courts have no Inherent rlght to 
revise settled rules of common law 
to suit thelr own Ideas of whereln 
law should be modemized by amend- 
ments which would overtum long 
standing precedents.—^Layne v. Tri¬ 
bune Co., 146 So. 234, 108 Fla. 177, 
86 A.L.R. 466. 

98 . Mo.—^Harbison v. Chlcago, R. I. 
& P. Ry. Co., 37 S.W.2d 609, 327 
Mo. 440, 79 A.L.R. 1—Ray County 
Sav. Bank v. Hutton, 123 S.W. 47, 
224 Mo. 42. 

99. Ga.—City Councll of Augusta v. 
Bowers, 187 S.E. 264, 268, 54 Ga. 
App. 115, citlng Corpus Juris. 

Idaho.—^McCornick & Co., Bankers, 
V. Gem State Oll & Products Co.. 
222 P. 286, 38 Idaho 470, 34 A.L.R. 
867. 

111.—^Prall v. Burckhartt, 182 N.B. 
280, 289, 299 111. 19, quoting Gor^ 
pus Juris. 

•Ky.—Liberty Nat Bank & Trust Co. 
v. Loomls, 121 S.W.2d 947, 276 Ky. 
445 . 


Mlch.—Loud v. General Builders* 
Supply Co., 228 N.W. 7l6, 249 
Mich. 331. 

Mont.—Continental Supply Co. v. 
Abell, 24 P.2d 133. 189, 95 Mont 
148, quoting Cornus Jvls. 

N.H.—Smith V. Twin State Gas & 
Electric Co.. 144 A. 57, 61, 83 N. 
H. 439, 61 A.L.R. 1015, reheaiing 
denied 144 A, 783, 83 N.H. 439, 61 
A.L.R. 1016. 

Or.—Noonan v. City of Portland, 88 
P.2d 808. 

Tex.—Benavides v. Garcla, Com. 
App., 290 S.W. 739, afflrmlng, Civ. 
App., 283 S.W. 611. 

Va.--Kelly v. Trehy, 112 S.E. 757, 
183 Va. 160. 

16 CJ. p 918 note 91. 

“It flnds Its support in the sound 
prlnclple that, when courts have an- 
nounced, for the guldance and gov- 
ernment of indivlduals and the pub¬ 
lic, certaln controlllng principies of 
law, they ought not after the prin¬ 
cipies have been promulgated and 
after these constructions have been 
publlshed, to withdraw or overrule 
them.”—State ex rei. La Prade v. 
Cox, 30 P.2d 825, 828, 43 Ariz. 174. 

“The dootriuB of stare decisis is 
a part of our JudioiaI system, and It 
rests upon the prlnclple that the law 
by which men are govemed should 
be flxed, definite, and known. and 
that when it Is declared by a court 
of competent jurisdlction authorized 
to construe it, such declaratlon, in 
the absence of palpable mlstake or 
error, is itself evidence of the law 
until it is changed by competent au- 
thorlty.”—Grlffith v. Benzinger, 126 
A. 512, 620, 144 Md. 575. 

PuUlc polioy of the state, if not 
found in the constitution or statutes 
of the state, may be established by 
Judiclal declslon.—Shannon v. Irvlng 
Trust Co., 9 N.E.2d 792, 276 N.Y. 95, 
aifirmlng 285 N.Y.S. 478, 246 App. 
Dlv. 280. 

Beoeut oase 

Fact that prior case was quite re- 
cent would not render the doctrine of 
stare decisis inappUcable on ground 
that the case could be dlsregarded 
wlthout serious disturbance to the 
body of the law,—State v. Dixon, 1 
S.E.2d'621, 215 N.C. 161. 
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!• Ky.—^Liberty Nat. Bank & Trust 
Co. V. Loomls, 121 S.W.2d 947, 276 
Ky. 446. 

Decisions constituting rules of prop- 
erty see Infra 5 216. 

Bules of evidenoe 

The doctrine of stare decisis cau- 
not apply to a mere rule of evidence 
In which no one has a vested rlght. 
—Williams v. Kidd, 161 P. 1. 170 Cal. 
631, Ann.Cas.l916B 703. 

2. Ariz.—State ex rei. La Prade v. 

Cox, 30 P.2d 825, 43 Ariz. 174. 

111*—^Prall V. Burckhartt, 132 N.E, 
280, 289, 299 111. 19, quoting Oozpus 
Juris. 

Mont.—Continental Supply ' Co. v. 
Abell, 24 P.2d 133, 139, 96 Mont. 
148, quoting Coipus Juris—State 
ex rei. Kain v. Fischl, 20 P.2d 1057, 
94 Mont. 92. 

15 C.J. p 918 note 92. 

a U.S.—The Madrld, CGLa., 40 P. 
677. 

Ariz.-—State ex rei. La Prade v. Cox, 
80 P.2d 825, 43 Ariz. 174. 

Fla.—^McGregor v. Provident Trust 
Co. of Philadelphia, 162 So. 828, 
119 Fla. 718. 

Ky.—Hubley^s Guardian Ad Litem v. 
Wolfe, 82 S.W.2d 830, 259 Ky. 674, 
101 A.L.R. 1369—Stoll Oil Reflnlng 
Co. V. State Tax Commlssion, 296 
S.W. .351, 221 Ky. 229. 

La.—Miami Corporation v. State. 178 
So. 315, 186 La. 784, certiorari de¬ 
nied Mlaml Corporation v. State of 
Loulsiana, 58 S.Ct 19, 302 U.S. 
700, 82 L.Ed. 641. 

Nev,—In re MacDonneirs Estate, 53 
P.2d 625, 56 Nev. 346, rehearlng 
. granted 56 P.2d 884, 56 Nev. 504, 
affirmed 57 P.2d 696, 56 Nev. 504. 
N.Y.—^Hoyt V. Martense, 16 N.Y. 231, 
reverslng 8 How.Pr. 196. 

N.C.—Sldney Spitzer & Co. v. Com- 
missioners of Franklin County, 123 
S.B. 636, 188 N.a 80—Hili v. At¬ 
lantic & N. C. R. Co., 55 S.B. 864, 
866, 143 N.C. 689. 9 L.R.A.,N.S.. 
606. 

Tex.—Lyle v. State, 198 S.W. 680, 80 
Tex.Cr. 606. 

Va—Kelly v. Trehy, 112 S.B. 757, 
183 Va 160. 

Wash.—^Bowman v. Union BUgh 
School Dlst. No. 1, Kitsap County, 

I 22 P.2d 991, 173 Wash. 299—Mat- 
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work injustice to some of the litigants.^ The courts 
are slow to interferc with the principle announced 
by the decision, and it may be upheld, even though 
ihey would decide otherwise were the question a 
new one,5 or equitable considerations might suggest 
a different resuit,® and although it has been errone- 
ously applied in a particular case.*^ In determining 
a case the court is not concerned with what the law 
ought to be, but its sole function is to declare what 
the law, applicable to the facts of the case, is.® A 
fortiori courts will not depart from an established 
nile of law to meet a particular case of supposed 
hardship.® 

The rule of stare decisis is peculiarly applicable 
to a trial court.^® 

It applies with greater force in the case of private 
affairs, w^licre contractual and property rights have 
grown up in reliance on the original decision, but 
it is nevertheless of importance in questions where 
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the rights of the public, as a whole, are con- 
cemed.^^ 

Not ufiiversally applicable, The stare decisis rule 
is not universally applicable to ali situations without 
exception, and has more or less force, according to 
the nature of the question decided;!^ and the rule 
wiU not be applied to the extent of perpetuating er¬ 
ror, as stated infra § 193, or where there is some 
other good reason for departing therefrom.i® Fur- 
thermore, the rule is applicable only where the rule 
of law does not conflict with pertinent constitu- 
tional or statutory provisions to the contrary,!^ or 
with decisions in which such provisions have been 
called to the attention of the court^® 

§ 188. Distinction between Stare Decisis^atx^ 
Res Judicata 

Res Judicata and stare decisis are distinguishable In 
that the former may relate to both law and facts whereas 
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son V. Kennecott Mines Co., 175 P. 
181, 103 Wash. 499, modifyingr 171 
P. 1040, 101 Wash. 12—State ex 
reL Atkinson v. Hoss, 86 P. 575, 
43 Wash. 290. 

^.Vo.—^Lyon v. Grasselll Chemical 
Co., 146 S.E. 57, 106 W.Va. 518. 
Adherence to preoedMit shonld he 
fha rtile and not exception, partlcu- 
larly by nisi prius tribunals.—^Appli¬ 
cation of Gllchrlat, 224 N.Y.S. 210, 
130 Mlsc. 466. 

4, W.Va.—^Lyon v. Grasselli Chem¬ 
ical Qo., 146 S,B. 67, 106 W.Va. 
618. 

5. 111,—Prall V. BurcKhartt, 132 N. 
B. 280, 289, 299 111. 19, QUotiniT 
Ooxpns Jtixls. 

Ind.—Teeters v. City Nat Bank of 
Aubum, 14 N.B.2d 1004, 118 /-L.R. 
383. 

Mont—State v. Board of Com’rs of 
Cascade Pounty, 296 P. 1,.89 Mont. 
87. 

N.T.—^People v. Westchester County 
Nat Bank of Peekskill, 132 N.B. 
241, 281 N.T. 466, 15 A.L.R. 1344, 
reverslngr 188 N.Y.S. 944—^Applica¬ 
tion of Gilchrist, 224 N.Y.S. 210, 
130 Mlsc. 466. 

Okl.—Webb v. Semans, 235 P. 1074. 
110 OkL 72—Jackson v. Twln State 
Oil Co.. 218 P. 324, 95 Okl. 96— 
Nixon V. Harter, 208 P. 804, 87 Okl. 
21—Nixon V.' Good, 208 P. 803, 87 
OkL 19—^Inman v. Sherill, 116 P. 
426, 29 Okl. 100. 

16 C.J. p 918 note 98. 

'*Ruling precedents of long^ stand- 
Insr ^volvingr such important mat- 
tera as. neg^tlable Instruments, and 
the rlffhts and liabilities of the par¬ 
ties contrsLctins: under or In.respect 
thereto, touch many transactlons of 
great importance among men, and 
courts ought to be Veluctant to dla- 
turb them.”—Teeters v. City Nat 


Bank of Auburn, Ind., 14 N.B.2d 
1004, 1006, 118 A.L.R. 883. 

6. Mlch.—Detroit Trust Co. v. Oe- 
trolt City Service Co., 247 N.W. 
76, 262 Mlch. 14. 

7. Mlsa.—^National Surety Co. v. 
Miller, 124 So. 251, 155 Mlss. 115. 

8. Mo.—^Kansas City v. Public Serv¬ 
ice Commlsslon of Missouri, 210 S. 
W. 881, 276 Mo. 639, error dis- 
mlssed 40 S.Ct 54, 250 U.S. 652, 
68 L.Bd. 1190—Calvert v. Hull, 
App., 261 S.W. 414. 

9 . Ark.—^Foster v. Pollack Co., 291 
S.W. 989, 173 Ark. 48. 

Fla.—Beach v. Kirk, 189 So. 263. 
Mich.—^Loud v. General Builders' 
Supply Co., 228 N-W. 716, 249 
Mich. 331. 

Tex.—City -of Munday v. Shaw, Civ. 
App., 100 S.W.2d 765, error dis- 
missed—Adoms v. State, 24 S.W. 
2d 48, 114 Tex.Cr. 494. 

Va.—Pofl v. Poff, 104 S.B. 719, 128 
Va. 62, 

15 C.J. p 919 note 95. 

Kumau and moral aspecta of case 
must glve way to established rules 
of law when the two conflict.—^In re 
Meyer’s Bstate, 249 N.Y.S. 461, 140 
Miae. 1. 

la N.Y.—^A. Victor & Co. v. Slein- 
inger, 4 N.Y.S.2d 697, 167 Misc. 
719, afflrmed 9 N.Y.S.2d 823, 255 
App.Div. 678, reargument denied 
11 N.T.S.2d 548—^Driggs v.’ Rock¬ 
well, 11 Wend. 604. 

11- Aris.—State ex rei. La Prade v. 

Cox, 80 P.2d 825, 43 Ariz. 174. 
Oovenunental affairs 
The doctrine of **stare decisis" at- 
taches great weight to decisions 
which have Invited those whe ad¬ 
minister govemmental affairs to de- 
pend on them as correct exposltiOns 
1 Of the law. and which likewise in- 
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eline those who deal with govem¬ 
mental bodies to determine their de¬ 
manda and course of action on the 
decisions already announced.—Noo- 
nan v. City of Portland, Or., 88 P.2d 
808. 

Decisions affectlnff toxntion are 
particularly within the application 
of stare decisis, since stabllity of in- 
terpretation Is signally desirable in 
matters rels^ting to taxation.—^Welch 
V. Robinson, 97 N.B. 893„ 211 Mass. 
178. 

Decisions constituting rules of prop¬ 
erty generally see infra 5 216. 

12. 111.—Neff V. George, 4 N.B.2d 
388, 364 111. 306. 

Va.—^Whitaker & Fowle v. Lone, 104 
S.B. 262, 128 Va. 317, 11 A.L.R. 
1167. 

Wash.—Bowman v. Union Hlgh 
School Dlst. No. 1, Kitsap County, 
22 P.2d 991, 173 Wash. 299. 

I3w Mlss.—^Dunn V. Learned, 188 So. 
911. 

Matters subsequent to decision af* 
fectlng force as precedent see in¬ 
fra S 191. 

14. 111.—^Neff V. George, 4 N.B.2d 
388, 364 111. 306. 

Mont.—Snider v. Carmichael, 6$ P. 
2d 1004, 102 Mont. 887—Vande 
Veegaete v. Vande Veegaete, 243 
P. 1082, 76 Mont. 62. 

N.T.—Shannon v. Irving Trust Co., 
9 N.B.2d 792, 275 N.Y. 95, affirming 
286 N.Y.S. 478, 246 App.Div. 280. 
Okl.—^Protest of Kansas City South¬ 
ern Ry. Co., 11 P.2d 600, 157 Okl. 
246. 

S.D.—Shrl ver-Johnson Co. v. Har- 
graves, 223 N.W. 316, 64 S.D. 367, 
affirming 220 N.W. 148, 63 S.D. 
86 . 

16. S.D.—Shriver-Johnson Co. v. 

Hargraves, supra. 



21 C.J.S 


G0VBT8 


§ 189 


the tatter relates to legal prfncfples oniy; and also in 
that the former binds parties and prfvies, whereas the 
latter governs a decislon on‘the same questlon betwecn 
strangers to the record. 

A statement often met with in discussions of the 
law o£ res judicata is, in effect, that the judgment 
operates between parties and privies as a conclusive 
adjudication of ali .^LUestions, both^of law and of 
fact, determined by the court;!® and this is un- 
doubtedly true of “estoppel by judgment,” as ex- 
plained in the CJ.S. title Judgments § 593, also 34 
C.J. p 745 note 83-p 746 note 87, where the former 
adjudication is not void, m matter how erroneous 
or irregular it may be.iyWhere, however, the for¬ 
mer adjudication, invoked as a bar or estoppel, is 
a^^isiou-jon a,point of law, as, for example, the 
construction or constitutionality of a statute, the 
law of res judicata trenches on that of precedent or 
stare decisis and, although both doctrines have 
in view the final termination of controversiai ques- 
tions of fact and of law,^® they are distinet and 
rest on entirely different grounds.20 Res judicata 
relates to the conclusiveness of prior judicial find- 
ings or adjudications, whereas ^are decisis relates 
to the binding effect of the legaf principies in- 
volved;2i and res judicata binds parties and 


privies, whereas stare decisis governs the decision 
of the same question in the same way in an action 
between strangers to the record. 22 

Some authorities have held that the law of res 
judicata applies to decisions on points of law, as 
well where the estoppel is by verdict as where it is 
by judgment;23 but on the other hand, the law of 
stare decisis and not that of res judicata has been 
held to apply to findings on questions of law, where 
the estoppel is by verdict.24 

§ 189. Concurrence of Judges 

a. In general 

b. Several opinions delivered 
a Decisions by divided court 
d,- Unanimous decisions 

a. In Gteneral 

A decislon concurred In as to the resuit onIy, by a 
majority of the court, is not within the rule of stare 
decisis, although It Is entitied to consideration as to 
the views of the Judge writing the opfnion. A general 
concurrence In an opinion Is a concurrence In ali points 
discussed In the opinion, uniess the concurrence shows 
that it Is on a particular ground oniy, 

Where a majority of the court concur merely in 


la U.S.—^Boston V. McGovem. C.C 
A.Mass., 292 F. 705. 

S4 C.J. p 746 note 88. 

As conversely stated a Judgment Is 
conclusive on the parties' thereto 
oniy In respect of the grounda cov- 
ered by it, and the law and facts 
neceasary to uphold it.—^Woodgate v. 
Fleet, 44 N.T, 1—84 C.J. p 746 note 
88 [a]. 

Res judicata in general see the C.X 
S. title Judgments S 592, also 34 
C.J. p 743 note lO-p 744 note 78. 

17. Ky.—Cain v. Union Cent. L. Ins. 
Co., 93 S.W. 622, 123 Ky. 69, 29 Ky. 
L. 476, 124 Am.S.R. 818. 

84 C.J. p 747 note 90. 

Void and voidable judgments as res 
Judicata see the C.J,S, title Judg¬ 
ments $§ 616-619, also 34 C.J. p 
768 note 7-p 769 note 17. 

18. N.Y.—^In re Laudy, 65 N.E. 914, 
161 N.Y. 429. 

84 C.J. p 747 note 91. 

19. Neb.—Scott v. Scotts Bluff 
County, 183 N.W. 673, 106 Neb. 

<356. 

20. Ky,—^Payne v. C?ity of Coving- 
ton, 123 S.W.2d 1046, 276^ Ky. 

- 880. 

Lo.—State v. American Sugar Reflu- 
ing Co., 82 So. 966, 108 La. 608— 
Carpenter v. Metlropolftan Life Ihs. 
Co., App., 167 So. 228. 

N.J.—Street v. Smith, 135 A. 362, 6 
N.J.Misc. 5. 

N.Y.—Byk v: Enright. 203 N.Y.S. 296,^ 
21O.J.S.-20 


reversed on other grounds 204 N. 
Y.S. 897, 209 App.Div. 823. 

16 C.J. p 919 note 97—34 C.J, p 747 
note 92. 

”Law of the case” distinguished see 
Infra $ 196. 

21. N.Y.—Bridenbaker v. Klssell, 
227 N.Y.S. 384, 131 Mlsc. 684, af- 
flrmed 234 N.Y.S. 761, 226 App. 
Div. 850. 

Pa.—State Hospital for Criminal In¬ 
sane V. Consolidated Water Supply 
Co„ 110 A. 281, 267 Pa. 29. 

15 C.J. p 919 note 99—34 C.J. p 747 
note 92 [a] (2) (3) (6) (6). 

Other statements of dls t in c tlon 
”Res judicata” constitutes a plea 
in bar, founded on a specific judg- 
ment determinative of a specifle con- 
troversy, whereas stare decisis is 
I merely a rule of precedent.—^U. S. v, 
Certain Bottles of Lee's "Save the 
Baby.” D.aConn., 37 F.2d 137. 

“When res adjudicata is appllcable, 
every essential fact, proved or un- 
proved, as well as the ultimate fact 
found, must be treated as estab- 
lished, when pertinent for considera¬ 
tion in a later suit between the same 
parties; whereas stare decisis sim- 
ply declares that. for the sake of cer- 
tainty, a conclusion reached in one 
ease should be applied to those whlch 
follow, If the facts are substantially 
the same."—Heisler v. Thomas Col- 
llery Co., 118 A. 394, »96, 274 Pa. 
448, 24 A.L.R. 1215, affirmed 43 S. 
Ct 83. 260 U.S. 245. 67 L.Bd. 237. 

22. U.S.—^Utilities Productlon Cor- 
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poration v. Carter Oil Co.. C.C.A. 
Okl., 72 P.2d 656. afflrmlng, D.C„ 
2 F.Supp. 81. 

Fla.—^McGregor ▼. Provident Tnist 
Co. of Philadelphia, 162 So. 823. 
119 Fla. 718. 

La.—^Rauschkolb v. Bl Matteo, 181 
• So. 555, 190 La. 7. 

Pa.—State Hospital for Criminal In¬ 
sane V. Consolidated Water Sup¬ 
ply Co.. 110 A. 281, 267, Pa. 29. 
W.Va.—^Marguerlte Coal Co. v. 
Meadow River Lumber Co., 127 S. 
B. 644, 98 W.Va. 698. , * 

Wis.—^Village of West Salem v. In- 
dustrlal Commlssion ot Wisconsin, 
174 N.W. 463, 170 Wis. 161. 

7arty not served In aotlon 
Corporation offleer who was not 
served in action whereln judgmenl 
was rendered whlch was res judi¬ 
cata as to offleers* freedom from lia- 
bility under agreement signed by of- 
floers on ground that slgnatures were 
made solely in thelr capacity as offl- 
cers is prot^cted under doctrine of 
stare decisis, If not under doctrine of 
res judicata.—Crossley v, Briscoe, 
189 A. 381, 882, 117 N.J.Law 474, cit- 
ing Corpus Jtu^. 

23. U.S.-^Southem Minnesota R. 
Bxtension Co.'-0'. St. Paul & S. C. 
R. Co., Minn..'55 F. 690, 5 C.C.A. 
249. 

34 C.J. p 748 note 96. 

24, Okl.—Oklahoma R. Co. v, Sev- 
ems Pav. Co., 170 P. 2f6, 67 Oitl. 
2a6; 10 A.L.R. 167. 

84 C.J. p 748 note 98. 
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ae resuit, the principies enunciated in the opinion 
annot be considered as within the rule of stare de- 
isis,25 although they are entitied to consideration 
s the views of the judge writing the opinion.^^ 
^ decision rendered on a summary application to a 
ingle member of the court, although concurred in 
>y the other members of the court, is not binding 
LS a, precedent for the guidance of the court, al- 
hough it may be looked to for its persuasive ef- 
■ect.27 Where, however, judges in the minority on 
)ne question concur in an opinion of one of the ma* 
iority on another question, the principies as estab- 
ished therein with relation to the latter question 
nay be considered as the' settled law of the court.^5 

A general concurrence in an opinion delivered by 
one member of the court indicates that the concur- 
ring judges agreed with him on ali the points dis- 
cussed in his opinion,^9 unless it"appears that the 
concurrence was on a particular ground.^O 

b. Several Opinions Delivered 

Concurrence In several opinions, all arriving at the 
same general resuit, establishes a precedent oniy where 


the decision shows an agreement by a majority of the 
court on the particular question or questlons constituting 
the ground of the decision. 

Where a court consists of several judges, two or 
more of whom deliver opinions, and all arrive at 
the same general resuit in the cause, but for differ¬ 
ent reasons, and the rest of the judges give a silent 
vote of concurrence with them, in a decision for the 
one party or the other, then, as it does not appear 
that a majority of the court agreed as to any one 
question in particular as the ground of the deci¬ 
sion, the case cannot be considered as authority on 
any of the questions which arisc in the cause.^i 
Where, however, several questions arise in the 
cause and the opinions delivered agree in regard to 
all of them, and the other members of the court 
give a silent vote of concurrence, then all the ques¬ 
tions will be deemed to have been determined by a 
majority of the court, and the case will be regarded 
and respected as an authoritative adjudication of 
all such questions.92 xhe views expressed in a sep¬ 
arate concurring opinion of an individual judge are 
those of the court and a controlling authority, only 
where a majority of the court concur therein.39 


25. U.S.—OflC V. U. s., D.C.I11., 36 P. 
2d 222. 

Idalio.—Codd v. McGoldrlck Lumber 
Co., 279 P. 298, 48 Idaho 1, 67 A.L. 

R, 580. 

Mo.—State v. White, 126 S.W.2d 
234—^Heald v. .®tna.Life Ins. Co. 
of Hartford, Conn., 104 S.W.2d 379, 
340 Mo. 1143, afQrmlnsr, App., 90 

S. W.2d 797—State ex rei. Dengel v. 
Hartmann, 96 S,W.2d 329, 339 Mo. 
200—State ex rei. St Iiouls-San 
Franclsco Ry. Co. v. Haid, 37 S. 
W.2d 437, 327 Mo. 217, Quashlng 
error Seldel v. St Louls-San Pran- 
Cisco Ry. Co., App., 18 S.W.2d 126 
—Coleman v. Haworth, 8 S.W.2d 
931, 320 Mo. 862—^Vlquesuey v. 
Kansas City, 266 S.W. 700, 306 Mo. 
488—State v. Gochenour, 225 S.W. 
690—In re Williams, App., 113 S. 
W.2d 353, opinion quashed State ex 
rei. Clark v. Shaln, Sup., 122 S.W. 
2d 882—Rodier v. Kllne^s Inc., 47 
S.W.2d 280, 226 Mo.App. 474— 
0'Hara v. Latnb Const Co., 206 S. 
W. 263, 200 Mo.App, 292. 

Mont.—^Pranz v. Listug, 74 P,2d 1133, 
lOS Mont 499, 

S.C.—Moseley v. American Nat Ins. 

Co., 166 S.B, 94, 167 S.a 112. 
Wash.—Green v. City of Seattle, 261 
P. 643, 146 Wash. 27. 

15 C.J. p 938 note 89. 

Stataomenta Ia the opinion are 
merely the personal yiews of the 
writer of the opinion, and not the 
opinion of the court where a ma- 
Jority of the Judges concur only in 
the resuit.—011 v. U. S.. D.C.I1L, 35 
F.2d 222. 


Number of concurring Judges neces- 
sary to render decision see supra S 
184. 

20. XJ.S.—tT. D. Downlng & Co. v. 

U. S., 16 CtCustApp. 293. 

Mo.—^Heald v. .ffiltna Life Ins, Co. of 
Hartford, Conn., 104 S.W.2d 379, 
340 Mo. 1148, afflrmlng, App., 90 
S.W.2d 797, 

S.C.—State V. Goodwln, 62 S.B. 1100, 
81 S.C. 419. 

27. Ky.—^Raley v. County Board of 
Educatlon of Woodford County, 5 
S.W.2d 484, 224 Ky. 60—Dark To¬ 
bacco Growers' Co-op. Ass'n v. 
Garth, 291 S.W. 367, 218 Ky. 391 
—^Lewis V. Mosely, 286 S.W. 793. 
215 Ky. 673—Gray v, R. J. Reyn¬ 
olds Tobacco Co., 262 S.W. 134, 200 
Ky. 47. 

28. U.S.—Boyle v. Zacharle, Md., 6 
Pet 348, 8 L.Bd. 423. 

Concurrence as to appUoahle polnt 
Where opinion of the court in cit- 
ed case stated as materlal a detall 
which rendered the decision dls- 
tinguishable from case at bar, but 
majority of the court concurred in 
the Judgment on an express ground 
which was appllcable to the case at 
bar, without referrlng to the detail 
relied on by writer of the opinion, 
the cited case is declsive.—^Rosen- 
baum V. City and County of Henver, 
81 P.2d 760, 102 Colo. 580. 

29. N.T.—Kortright v. Cady, ?1 N. 
X, 343, 78 AixlD, 146—Bames v. 
Ontario Bank, 19 N.T. 152-4:urtis 
V. Leavltt, 16 N.Y, 9. 

30* Mo.—State ex reL and to Use of 
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• Missourl Poultry & Game Co. v. 

Nolte, App.. 217 S.W, 541. 

N.Y.—^Kortright v. Cady, 21 N.Y. 

343, 78 Am.D. 145. 

31. Mo.—State ex rei. Columbia Nat 
Bank of Kansas City v. Davis, 284 
S.W. 464, 314 Mo. 373—State ex 
rei. and to Use of Mlssouri Poultry 
& Game Co. v. Nolte, App., 217 S. 
W. 641. 

N.Y.-^ames v. Patten, 6 N.Y. 9, 66 
Am.D. 376, reversing 8 Barb. 344. 

32. N.T.—Oakley v. Aspinwall, 13 
N.Y. 600—James v. Patten, 6 N.T. 
9, 55 Ain.D. 376, reversing 8 Barb. 

344. 

33. Ala—State v. Goldstein, 93 So. 
308, 207 Ala 569, 18 AlaApp. 687. 

Colo.—London Guarantee & Accident 
Co. V. McCoy. 45 P.2d 900, 97 Colo. 
13. 

Mo.—^Anderson v. Sutton, 293 S.W. 
770, 816 Mo. 1068—^Kirk v. Kansas 
City, App., 128 S.W.2d 1128. 

S.a— Bailey v. U. S. Pidelity & 
Guaranty Co., 193 S.B. 638, 185 S. 
a 169. 

<*The intantlon of a decision is to 
be found in the majority opinion of 
the court rather than in the sepa¬ 
rate views of one of the members of 
the court expressed in a concurring 
opinion."—Loustalot v. New Orleans 
City Park Improvement Ass^n, La. 
App., 164 So. 183, 186: 

Where majority concur 
Views expressed in separate con¬ 
curring opinions are the views of 
court of last resort so as to render 
decision controlling where it appears 
that the majority of the court con- 
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c. Dedsions by Divided Conrt 

A declslon affirmed merely by reason of an equal divl- 
sfon of the appellate court is not binding as a precedent; 
but a deliberate decision of the court of last resort, at- 
though by a divided court, must be considered as stare 
decisis on the questlons 'involved. 

A prior case, decided by a closely divided court, 
is authority only for its own facts.34 Where the 
judgment of a lower court is affirmed by operation 
of law, by reason of an equal division of opinion in 
the appellate court, the judgment, while binding in 
the particular case as fully as a decision rendered 


by a unanimous court, is not binding as a precedent, 
and, when the same question arises in a subsequent 
case between other parties, it is treated as an open 
one and the former decision is not to be invoked as 
stare decisis 5 but there is authority to the con- 
trary.^® Even though the court was not equally di¬ 
vided, it seems to be generally considered that the 
principies established by a decision rendered by a 
majority of the judges sitting will be more readily 
reconsidered than if there had been unanimous con- 
currence in the prior decision.37 


curred in them.—City of Detroit v. 

jeublic Utilities Commlsalon, 286 N. 

W. 368, 288 Mich. 267. 

34. U.S.—U. S. V. Kenneaaw Moun- 
tain Battlefield Ass'n, C.C.A.Ga., 99 
F.2d 830, certiorari denled Kenne- 
saw Mountain Battlefield As8'zi v. 
U. S., 59 S.Ct. 587, 306 Mo. 646. 
83 L.Ed. 1045. 

35. Colo.—^People v. Stapleton. 247 
P. 1062, 79 Colo. 629. 

Fla.—State ex rei. Landis v. Wil¬ 
liams. 151 So. 284, 112 Fla. 734— 
Dale V. Jenninga. 107 So. 175. 90 
Fla. 234. 

lowa.—^First Nat. Bank v. Frank, 
212 N.W. 705, 203 lowa 364. 

Mass.—^Howes Bros. Co. v. Maasa- 
chusetts Unemployment Compen- 
sation Commlsslon, 6 N.E.2d 720, 
certiorari denied 67 S.Ct 434, 800 
U.S. 667, 81 L.Bd. 867. 

Mich.—^Kangas v. New York Life! 
Ins. Co.. 198 N.W. 867, 223 Mich.; 
238. j 

N.C.—^Howard v. Queen City Coach 
Co., 4 S.E.2d 616—Toxey v. Meggrs, 
4 S.E.2d 613—^Durham v. Sovereign 
Camp, W. O. W., 2 S.E.2d 10—Out- 
law V. City of Asheville, 1 S.B.2d 
569—Sawyer v. Cox, 199 S.B. 379, 
214 N.C. 839, rehearing: denied 1 
S.B.2d 562, 216 N.C. 241—Edge v. 
North State Felapar Corporation, 
198 S.E. 644, 214 N.C. 818—Pied- 
mont Fire Ins. Co. v. Stinson, 197 
S.B. 761, 214 N.C. 98—Powell v. 
Veasey, 197 S.B. 622, 214 N.C. 26— 
Frady v. Carolina Mountain Pow¬ 
er Corporation, 196 S.B. 817, 213 N. 
C. 803—Wells Jetterson Stand¬ 

ard Life Ins. Co.. 196 S.B. 826, 
218 N.C. 801, rehearingr denied 199 
S.E. 291, 214 N.C. 861—Mills v. 
'Jones, 196 S.B. 308, 213 N.C. 802— 
Collins V. Security Mut. Life Ins. 
Co., 196 S.B. 793, 213 N.C. 800— 
Braswell v. Town of Wilson, 193 S. 
B. 20, 212 N.C. 833—Cole v. Atlan¬ 
tic Coaat Line R. Co., 191 S.B. 
863, 211 N.C. 691—Virginia Trust 
Co. V. Merrick, 191 S.B. 6, 211 N.C. 
739—^Allen v. Mutual Life Ins. Co., 
190 S.B. 736, 211 N.C. 736—Ferrell 
V. Metropolitan Life Ins. Co., 187 
S.B. 676, 210 N.C. 831—Gott v. 
Prudential Ins. Co. of America, 187 
S.B. 672, 210 N.C. 832—Brown 

y. Bauitable Life Assur. Soc. of 


U. S., 186 S.B. 429, 210 N.C. 826— 
Holderfield v. Pou, 183 S.B. 373, 
209 N.C. 844—State v. Swan, 183 
S.E. 285, 209 N.C. 836—Sessoms v. 
Atlantic Coast Line H. Co.,‘ 182 S. 

B. 112, 208 N.C. 844—Hayes v. 

City of Hickory, 182 S.B. 111, 208 
N.C. 845—Joyner v. St Paul Fire 
& Marine Ins. Co.. 182 S.B. 111, 
208 N.C. 843—^Martin v. Southern 
Ry. Co.. 181 S.E. 746, 208 N.C. 
843—^Beam v. News Pub. Co., 181 
S.K 826. 208 N.C. 837—Smith v. 
Powell, 181 S.E. 325, 298 N.C. 837 
—Sondey v. Yates. 181 S.E. 326, 
208 N.C. 836—Seay v. Sentinel Life 
Ins. Co., 179 S.B. 888, 208 N.C. 832 
—^First Nat Bank & Trust Co. v. 
Hood, ex rei. Central Bank & 
Trust Co.. 177 S.E. 16, 207 N.C. 
862—^Alonzo v. Claverie, 170 S.B, 
648, 206 N.C. 832—Federal Land 
Bank of Columbia v. Maney, 170 
S.E, 629, 205 N.C 834—Garrison v. 
Southern Ry. Co., 164 S.B. 116, 202 
N.C 851—Nebel v. Nebel, 161 S.B. 
223, 201 N.C. 840—Wilmington 

Cape Fear Corporation v. Cape 
Fear Hotel Co., 160 S.E. 767, 201 
N.C. 834—^Hunter Mfg. & Commis- 
sion Co. V. Leak Mfg. Co., 159 S. 
E. 411, 201 N.a 823—Durham v. 
Lloyd, 167 S.E. 136, 200 N.C. 803 
—^Parsons v. Board of Bducatlon 
of Aahe County. 166 S.B. 244, 200 
N.C. 88—^Parsons v. Board of Bdu- 
cation of Watauga County. 156 S. 
E. 244. 200 N.C. 795—Town of 
Tarboro v. Johnson, 146 S.E. 803, 
196 N.C. 824—Gooch v. Western 
Union Telegraph Co., 146 S.B, 803, 
196 N.C 823—Julian v. City of 
Winston-Salem, 140 S.E. 83, 194 
N.C, 807—^Lawrence v. Fideli ty 
Bank, 137 S.E. 427, 193 N.C. 841 
—^Raynor v. Jeiferson Standard 
Life Ins. Co., 137 S.E. 137, 193 N. 

C. 385—^Poe V. Durham Public 
Service Co., 185 S.E. 321, 192 N. 
C. 819—^Town of Hillsboro v. Mer- 
chants’ & Farmers' Bank, 182 S.E. 
667, 191 N.C. 828—McCarter v. 
Atlanta & C Air Line Ry. Co., 
123 S.B, 88, 187 N.C. 863—Jenkins 
V. Suncrest Lumber Co., 128 S.E. 
82. 187 N.a 864. 

Pa.—Commonwealth v. Reld, 108 A. 
829, 266 Pa. 328—City of New 
Castle V. Berger^s Heirs, 74 Pa. 
Super. 548. 


S.C.—Snipes v. Davls, 127 S.E. 447, 
131 S.C. 298—Florence v. Berry, 40 
S.E. 871, 62 S.C. 469. 

15 C.J. p 938 note 47. 

Such aa afllnnaxLce does not settle 
principies of law, so as to make 
judgment an authority for deter- 
mination of other issues.—^Williams 
V. New York, P. & N. R. Co., C.aA. 
Va. 11 F.2d 863, 45 A.L.R, 437. 
Fednal gnestlon 

Decision of hlghest state court af¬ 
firmed by equal division of federal 
supreme court is of no authority on 
federal questlons Involved.—Gulf 
States Paper Corporation v. Carmi- 
chael, D.C.Ala., 17 F.Supp. 226, in- 
Junction modified Carmichael v. Grulf 
States Paper Corporation, 67 S.Ct 
674, 300 U.S. 644, 81 L.BdL 868, re- 
versed on other grounds 67 S.Ct »68, 
301 U.S. 496, 81 L.Ed. 1246, 109 A.L. 
R. 1327—Southern Coal &, Coke Co. 
V. Carmichael, D.aAla., 17 F.Supp. 
225, injunction modified Carmichael 
V. Southern Coal & Coke Co., 67 S. 
Ct 674. 300 U.S. 644, 81 L.Ed. 858, 
reversed on other grounds 67 S.Ct 
868, 301,U.S. 495, 81 L.Ed. 1245, 109 
A.L.R. 1827. 

Disposition of case where court 
equally divided see supra 5 184. 
Equal division of appellate court as 
constituUng afflrmance in general 
see Appeal and Error S 1844 b. 

36. Miss.—^Brock v. Adler, 177 So. 
523, 180 Miss. 118, decree entered 
178 So. 693, 180 Miss. 126—Jeffer- 
son Standard Life Ins. Co. v. Ham, 
173 So. 672, 178 Miss. 838—Robert- 
son V. Mississippi Valley Co., 81 
So. 799, 120 Miss. 159. 

On appeal by a ravenne agent in 
his proceeding to back-assess and 
subject to taxatio n by a city the 
capital stock of a Corporation, a de¬ 
cision of the supreme court rendered 
in a like proceeding between the 
same parties involving the same 
questlons. which decision was an af- 
flrmance only on account of a di¬ 
vided court Is a judicia! precedent, 
and should be foUowed unless and 
until overruled.—^Robertson v. Mis¬ 
sissippi Valley Co., i^upra. 

37* Ala.—^Hand v. Stapleton, 39 So. 

651, 14$ Alh. 118. 

16 C.J. p 938 note 43. 
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Nevertheless as stated in Corpus Juris, which has 
been quoted and cited with approval, a deliberate de- 
cision of the highest court of a state, although pro- 
nounced by a divided court, must be considered as 
stare decisis on the questions involved,^» unless and 
until it is overruled or reversed, as explained infra 
§197; and the same rule has been applied to a de- 
cision by a court of intermediate appeal.^® Indeed 
it has been said that a dissenting opinion strength- 
ens the authority of a case, within the jurisdiction 
where its decisions are binding as precedents, by 
reason of the fact that it shows that the case has 
been thoroughly considered,^® although in other 
States, where the decision is merely persuasive, as 
explained infra §§ 204, 205, it weakens the force of 
the decision.^^ 

Ordinarily, only an opinion which is concurred in 


by at least a majority of the court of last resort con- 
stitutes a precedent;42 if fewer than the majority 
concur there is no* ruling opinion except as to the 
disposition of the case.4® That some of the mem- 
bers of the court are not present or do not partici¬ 
pate therein does not affect the force of a majority 
opinion as a precedent,^^ 

t 

d. Unanimons Decisions 

A unanimous decision Is a precedent which must be 
followed In subsequent simllar cases; and» under stat- 
utes, such a decision» unless reversed or overruled» pre- 
vails over a later unanimous decision, and also over a' 
decision by fewer than ali the Judges. 

The unanimous decision of a court on a question 
of law is a precedent which must be followed in 
subsequent cases in which the same question is 
raised on the same state of facts,^^ regardless of 


38 , Colo.—^Murray v. Newmyer, 182 
P. 888. 889. 66 Colo. 459. quotinsr 

Coxpus JnzlB. 

Pia-—^Hysler v. State, 181 So. 360, 
132 Fla. 200. 

Ga.—Western & A. R. R. ▼. Mlchael, 
160 S.B. 93. 43 Ga-App. 703, con- 
formlng to answers to certlfled 
Queations 158 S.E. 426. 172 Ga. 
561. 

lowa.—State v. Grattan, 256 N.W. 
273, 218 lowa 880. 

Mlch.—Peoplo V. McMurchy» 228 N. 

W. 723, 249 Mich. 147. 

Mlss.—^Hugrlies V. GuUy, 168 So. 628, 
170 Miss. 426—Chenault v. State, 
122 So. 98. 164 Miss. 21. 

Mo.—State ex rei. Hopkins v. Daues, 
6 S.W.2d 893. 319 Mo. 733. quasli- 
in8 opinion Hopkins v. American 
Car & Foundry Co., App., 296 S.W. 
841 and followed in State ex rei. 
Barber v. Daues. 6 S.W.2d 898, 
319 Mo. 748, couformed to, Barber 
V. American Car & Foundry Co., 
App., 14 S.W.2d 478—^Liebing v. 
Mutual Life Ins. Co. of New Tork, 
207 S.W. 230, 276 Mo. 118. 

N.Y.—^B. N. Exton & Co. v. Home 
Fire & Marine Ins. Co.. 226 N. 
Y.S. 714, 222 App.Dlv. 237. affirmed 
164 N.E. 43. 249 N.Y. 258, 61 A. 
L.R. 718. 

Ohio.—^Mlchaelson v. City of Cincin¬ 
nati, 27 Ohio N.P.,N.S., 100—State 
ex rei. Crabbe v. Crawford, 26 
Ohio N.P..N.S., 619. 

Or.—^Runnells v. Leffel, 207 P. 867, 
871, 106 Or. 346, quoting Coxpus 
JUXlB. 

S.C.—Wllllamson v. Richards, 166 S. 
B. 890, 168 S.C. 634—Tate v. Len- 
hard, 96 S.B. 720, 110 S.O 669— 
American Mortgf. Co. v. Wood- 
. ward, 65 S.E. 739, 83 S.C. 521. 
W.Va.—Simmers v. Star Coal & 
Coke Co., 167 S.B. 787, 738, 118 W. 
Va. 309. citing Coxpiu Xnrls. 

16 C.J. p 938 note 49. 

"A ILto to foux deoisibA of an ap¬ 
pellate court has the same bindlng 


force and efCect as If It had been 
adopted by a unanimous member- 
shlp.”—State v. Grattan. 266 N.W. 
273, 218 lowa 889. 

39. N.Y.—Matter of Tonkers, 147 
N.T.S. 196, 162 App.Div. 168. 

15 C.J. p 938 note 50. 

40l S.C.—^Matthews v. Clark» 89 S. 

EL 471, 106 S.C. 13, 19, 

15 C.J. p 938 note 61. 

41. S.C.—^Matthews v. Clark, supra. 
A dlvlded oonzt and a strong dis- 

sentlng opinion materially weaken a 
case as an authority.—Scibilia v. 
City of Philadelphia, 124 A. 273, 279 
Pa. 649, 32 A.L.R. 981. 

42. Cal.—Atklnson v. Golden Gate 
Tlle Co., 131 P. 107, 21 Cal.App. 
168. 

Ga.—^Moss V. Myers, 76 S.B. 768, 12 
Ga.App. 68. 

La.—State v. Hayes, 110 So. 486. 
162 La. 310. 

Mo.—State ex rei. St. Louis-San 
^ Francisco Ry. Co. v. Haid, 37 S. 
W.2d 437. 327 Mo. 217, Quashlng 
error Seidel v. St Louis-San Fran¬ 
cisco Ry. Co., App.» 18 S.W.2d 
126—State ex rei. Hopkins v. 
Daues, 6 S.W.2d 893, 319 Mo. 733, 
quashing opinion Hopkins v. Amer¬ 
ican Car & Foundry Co., App., 295 
S.W. 841. and followed in State ex 
rei. Barber v. Daues, 6 S.W.2d 898. 
819 Mo. 743, conformed to, Barber 
V. American Car & Foundry Co., 
App., 14 S,W.2d 478—Poage v. Mal- 
lory, App., 235 S.W. 491. 

Okl.—Commerce Trust Co., Kansas 
City, Mo. v. Morris, 11 P.2d 183, 
157 Okl. 127—Bank of Picher v. 
Morris, 11 P.2d 178, 167 Okl. 122. 
S.D.—^Thomas v. City of Ft Plerre, 
241 N.W. 827, 69 S.D. 619. 

Vt—^Labor v. Carpenter, 148 A 867, 
102 Vt 418, followed in Sheltra v. 
Carpenter, 148 A 869, 102 Vt 428. 
xrnited States supreme oonxt 
The opinion ooncurred in by the 
majority of the justicea of the Unit- 
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ed States supreme court establishes 
the law, although four of the Jus- 
tices dlssent therefrom.—Sudden & 
Chrlstenson v. Industrial Accident 
Commission, 188 P. 803, 182 Cal. 437. 

View expreaaed ararnendo in one 
Justlce’s opinion in which only one 
other Justice concurred, whereas two 
justlces dissented and the lifth jus¬ 
tice flled specially concurrlng opin¬ 
ion, not concurrlng in such view, 
had not the sanction of a majority of 
the court so aa to be binding as 
precedent—Crocker v. Johnston, 95 
P.2d 214, 48 N.M. 469. 

43. Mich.—Groening v. McCam- 
bridge, 276 N.W. 796, 282 Mich. 
135. 

Mo.—Coates & Hopkins Realty Co. v. 
Kansas City Terminal Ry. Co., 43 
S.W.2d 817, 328 Mo. 1118—Gary 
Realty Co. v. Swinney, 17 S.W.2d 
505, 322 Mo. 460—State v. Prost 
289 S.W. 895—Poague v. Mallory, 
App., 236 S.W. 491. 

4A Okl.—Commerce Trust Co., Kan¬ 
sas City, Mo. V. Morris, 11 P.2d 
183, 157 Okl. 127—Bank of Picher 
V. Morris, 11 P.2d 178, 167 Okl. 122. 
Where one of the JnstieeB is dls- 
qnalifled, so that only seven par- 
ticipated in a decision concurred in 
by a majority of the seven, the de¬ 
cision is stare decisis.—Dolph v. 
Norton. 123 N.W. 13, 168 Mich. 417. 
46. U.S.—Southern Ry. Co. v. City 
of Greenwood, D.C.S.C., 40 F.2d 
679. 

Ga.—Golden v. National Life & Acci¬ 
dent Ins. Co., 5 S.E.2d 198, answers 
to certified questions conformed to, 
App., 6 S.B.2d 112—West v. Trot- 
zier, 196 S.B. 902, 185 Ga. 794— 
Plerce Trading Co. v. City of 
Blackshear, 186 8JS. 721, 182 Ga- 
649—Corley v. Cify of Atlanta, 182 
S.B. 177, 181 Ga. 381-Hallman v. 
Atlanta Child's Home, 130 S.B. 
814, 161 Ga. 247—Kennemer v. 
State» 118 S.B. 551, 154 Ga. 139— 
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the individual opinions of the present members of 
the court,^® unless and until it has been reversed or 
overruled by a like unanimous decision;^*^ and un¬ 
der some statutes such a dedsion cannot be over¬ 
ruled or materially modified except by a like unani¬ 
mous concurrence.^^s Under some statutes, unless 
a decision of the highest court is unanimous, it is 
not binding as authority on the court.^ 9 It has been 
held, however, that a statute providing that unani¬ 
mous decisions by a full court shall never be re¬ 
versed, overruled, or changed, but shall have the 
same effect as if they had been enacted in terms by 
the legislature, can operate prospectively only, so 
that decisions rendered prior to the enactment of 
such statute have the force of statutes not from 
the time when they were made, but only from the 
time of the enactment of the slatute.^O 

In view of a statute that a unanimous decision 
can be reversed or overruled only by a like decision, 
in case of conflict, a unanimous decision, which has 
not been so reversed or overruled, takes precedence 
as authority over a later unanimous decision,^! and 


particularly over a later decision not concurred in 
by all the justices.^^ In case of a conflict between 
a decision rendered by all the judges constituting a 
court and another decision rendered by the court 
when less than all the judges were sitting, the de¬ 
cision rendered by all the judges will prevail.®* 

§ 190. Dicta 

a. In general 

b. Adjudication on point within issues 

c. Judicial dicta 

d. Dicta as rule of law 

a. In General 

Dictum Is an exprassion or statement by the court 
on a matter not necessarily Involved In the case nor 
necessary to a decision thereof. It Is entitled to consid- 
eratlon as belng persuasive, but, as a general rule, Is 
not bIn dIng as authority or procedent wlthin the rule 
6fsu[£e_declsis. 

A dictum is an opinion expressed by a court, but 
which, not being necessarily involved in the case, 
lacks the force of an adjudication an opinion ex- 


Killin^swortli v. Klllingrsworth, 97 
S.H:. 539. 148 Gsl 590. 

15 a.T. P 939 note 64. 

46 . Ga.—^Kennemer v. State. 113 S. 
E. 551, 154 Ga. 139. 

47 . Ga.—^Kennemer v. State, supra 

—Klllingrsworth v. KilUngsworth, 
97 S.E. 639, 148 Ga. 690. ^ 

48 . Ga.—Gilmore v. Mutual Ben. 
Life Ins. Co., 176 S.B. 681, 179 Ga. 
267. 

15 C.J. P 939 note 65. 

49 . Ga.—^Wofford Oil Co. v. Town of 
Willacoochee. 191 S.B. 128, 184 
Ga, 275—City of Atlanta v. South¬ 
ern Broadcastingr Co., 190 S.B. 
694, 184 G€l. 9—Southern Ry. Co. 
V. Wright. 114 SE. 369, 164 Ga. 
334—Merritt v. State, 110 S.B. 160, 
152 Ga. 406—^Wilcox v. State Higrh- 
way Board, 149 S.B. 432, 40 Ga. 
App. 241, conforming to State 
Higrhway Board v. Wilcox, 149 S. 
B. 182, 168 Ga, 883. reversing Will- 
cox V. State Higrhway Board, 144 
S.E. 214, 38 Ga.App. 378—Tellow 
Cab Co. v. General Lumber Co., 
134 S.B. 190, 35 Ga.App. 620. 

50. Ga.—Bond v. Munro, 28 Ga. 697. 
61. Ga,-Neely v. Sheppard, 196 S. 

B. 462. 185 Ga. 771—Mullis v. Mc- 
Cook, 194 S.E. 171, 186 Ga. 171— 
Brooks V. State, 188 S.E. 711, 183 
Ga. 466, 108 A.L.R. 752, answers 
conformed to 189 S.B. 8^2, 55 Ga. 
App. 227—Tucker v. Wlmpey, 116 
S.B. 816, 166 Ga, 118—Josey v. 
State, 96 S.R 1041, 148 Ga. 468— 
Allen V. Montgromery, 106 S.B. 33, 
25 Ga.App. 817. 

N.C.—^Keasler v. Mutual Life Ins. Co. 
of New York, 99‘ S.B. 97. 177 N.C. 

S94. 


Conflictlngr decisions generally see 
Infra S 192. 

52. Ga.~-Scarhorou8h v. Houston, 
175 S.E. 491, 179 Ga. 194—Basii v. 
State. 97 S.E. 259, 22 Ga.App. 765. 

53. Ga,—Warner. v. Strickland. 87 

S. B. 667, 144 Ga. 647. 

»64. U.S.—Hogran v. Hili, D.CPa., 
9 P.Supp. 975, afflrmed, C.C.A., 78 
P,2d 1017. 

Cal.—Harris v. Industria! Accident 
Commlssion of Callfomla, 268 F. 
902, 204 Cal. 432. 

Ky.—^Fllnn v. Blakeman, 71 S.W.2d 
961, 264 Ey. 416. 

Me.—Glidden v. Rines, 128 A. 4, 124 
Me. 286. 

Mlss.—Beer Island Plsh & Oyster 
Co. V. First Nat. Bank, 146 So. 
116, 166 Mlss. 162. 

Mo.—State ex inf. McKittrick v. 
American Colony Ins. Co., 80 S.W. 
2d 876, 336 Mo. 406—State v. Max- 
shall, 34 S.W.2d 29, 326 Mo. 1141. 
N.Y.—^In re Browningr^s Will, 294 N. 

T. S. 530, 162 Misc. 244. 

Chio.—Dow Dnigr Co. v. Nieman, 13 
N.B.2d 180, 57 Ohlo App. 190. 

Pa,—In re Shelley, 2 A.2d 809, 816, 
332 Pa. 868, quotingr Corpus Juris 
—Commonwealth v. Reid, 108 A. 
829, 266 Pa, 328—^In re Bell’s Es- 
tate, 31 Pa,Dist. & Co. 670. 
Philippine.—Kuenzle v. Villaneuva, 
41 Philippine 611. 

Utah.—^Parklnson v. State Baxils. of 
Millard County, 36 P.2d 814, 84 
Utah, 278, 94 A.L.R. 1112. 

Va.—^American Nat. Ins. Co. v. 

Branch, 191 S.B. 668, 168 Va. 478. 
TjVis.—Gelosi V. State, 266 N.W, 893, 
216 Wis. 649. 

,15 C.J. p 960 noteJ3. 

every case'what is actually de- 
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cided is the law applicable to the 
particular facts; - all other legral con- 
clusions therein are but obiter dic¬ 
ta.’*—Hili V. Houpt, 141 A. 159, 160, 
292 Pa. 839. 

Sixnllar deUnltious 

(1) “An expression of opinion by 
the court or judgre on a collateral 
question not directly involved.”—. 
Crescent Ring: Co. v. Travelers’ In- 
demnity Co., 132 A. 106, 107, 102 
N.J.Law 85. 

(2) A legral conclusion stated in 
opinion hut not applicable to pai^ 
ticular facts of case.—In re Schueta* 
Bstate, 172 A. 865, 316 Pa. 106, re- 
mitted to 174 A. 832, 114 Pa.Super. 
602. 

(3) A rulingr suffgested by a court 
to be applied to a supposed state¬ 
ment of facts not Involved in the 
case at bar.—^Union Pac. R. Co. v. 
Hanna. 214 P. 550, 73 Colo. 162. 

(4) A decision on a question which 
court is wlthout Jurisdiction to con- 
sider.—^Barton v. Montex Corpora¬ 
tion, Tex.Civ.App., 295 S.W. 960. 

(5) “That part of an opinion which 
does not express any flnal conclusion 
on any legral question presented by 
the case for determinatlon or any 
conclusion on any prlnciple of law 
which it is necessary to determine 
as basis for final conclusion on one 
or more questlons to be decided by 
the court.”—Beaver County v. Home 
Indemnity Co.. 62 P.2d 436, 444, 88 
Utah 1. 

Zn old JBngrllsh law, a dictum was 
an arbitrament, or the award of arbi¬ 
tra tors.—^Black L.D. 

Zu Frenoh law a dictum Is the 
report of a judgrment made by one 
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pressed by s. judge on a point not necessarily arisingf 
in the case a statement or holding in an opinion 


not responsive to any issue and not necessary to the 
decision of the case;®® an opinion expressed on a 


of the judges who has given It. 
Black li-D. 

55. U.S.—Union Tank Line v. 
Wright, 89 S.Ct. 276. 249 U.S. 276. 
68 L.Ed. 602, reversingr Union Tank 
Line Co. v. Wright, 91 S.E. 680, 146 
Ga. 487—New York & Queens Gas 
Co. V. Newton, D.C.N.T., 269 F. 
277, afllrmed Newton v. New York 
& Queens Gas Co., 42 S.Ct. 268, 268 

U. S. 178, 66 L.Ed. 649. 

Cal.—GriflELn v. Payne, 24 P.2d 370, 
133 CaLApp. 363, followed in 
Drake, Riley & Thomas v. Mann, 
24 P.2d 875, 183 Cal.App. 789. 
Idaho.—Long v. State Ins. Pund, 90 
P.2d 973. 

111.—^McAdams v. McAdams, 267 111. 
App. 124. 

La,—State v. Slmpson, 102 So. 810, 
167 La. 614—Relner v. Maryland 
Casualty Co., App., 186 So. 93. 
Mass.—^U. S. Leather Co. v. City of 
Lynn, 199 N.E. 313. 

Miss.—Harrlngton v. Yazoo & M. V. 

R. Co., 111 So. 444, 146 Miss. 
887. 

Mo.—Hannibal Trust Co- v. Elzea, 
286 S.W. 371, 316 Mo. 486—Gillilan 

V. Gillilan, 212 S.W. 848, 278 Mo. 
99—0*Hara v. Lamb Const. Co., 206 

S. W. 268, 200 Mo.App. 292. 

Neb.—City of Lincoln v. Steffens- 
meyer, 279 N.W. 272, 134 Neb. 618, 
119 A.L.R. 914. 

N.Y.—Sllosberg v. New York Life 
• Ins. Co., 216 N.Y.S. 216, 217 App, 
Div. 67, afflnned 155 N.E. 749, 244 
N.Y. 482, and 155 N.E. ,918, 244 N. 
Y. 599, answerlng certified Ques- 
tions 216 N.Y.S, 917, 217 App.Div. 
742. 

N.C.—Suskin v. Hodges, 4 S.E.2d 
891, 216 N.C. 333. 

Fa.—^In re Lippincott*s Estate, 8 A. 

‘2d 368, 833 Pa. 48. 

ILI.—^Rlce V. Board of Aldermen of 
City of Woonsocket, 112 A, 176, 
48 R.I. 806, rearguxnent denied 112 
A. 628. 

Tex.—^Youngs v. Youngs, CIv.App,, 
16 S.W.21 426, afidrnaed, Com. 

App., 26 S.W.2d 191—United North 
& South Oil Co. V. Meredith, Civ. 
App., 258 S.W. 550, affirmed, Com. 
App., 272 S.W. 124. 

Utah.—^Lagoon Jockey Club v. Davis 
County, 270 P. 643, 72 Utah 406. 

'16 C.J. p 960 note 64. 

Dogsnatio negative to a q,‘nestlon. 
not SQuarely In^vjolved and sauarely 
presented would only be dictum.— 
State V. Crosby Bros. Mercantlle Co., 
176 P. 670, 108 Ean. 896, denylng re- 
hearing 176 P. 821, 108 Kan. 783. 

58. U.S.—Icyclair, inc., v. Distrlct 
Court of U. S. for Southern Dls- 
trict of Califomia, Central Dlvl- 
sion, C.C.A.Cal., 98 F.2d 625—Sov- 
ereign Camp, W. O. W., v. GU- 
lesple, C.aA.Ar]i:., 87 F.2d 944, ce]> 


tiorari denied Gillesple v. Sover- 
eign Camp, W. O. W., 67 S.Ct. 926, 
301 U.S. 698, 81 L.Bd. 1363^—Yell 
County, Ark. v. Gillesple, C.C.A. 
Ark., 87 F.2d 944, certiorari denied 
Gillesple V. Yell County, Ark., 67 S. 
Ct. 926, 301 U.S. 698, 81 L Ed. 
1368—The Pacific Maru. D.C.Ga., 
8 P.2d 166—^Kevan v. John Han¬ 
cock Mut. Life Ins. Co., D.C.Mo., 3 
F.Supp. 288—^Associated Commer- 
clal Co. V. U. S., 24 CLCusL & Pat. 
App. 402—U. S. V. American 
Sponge & Chamois Co., 16 CLCusL 
App. 61. 

Ala.—^RoQuemore v. Sovereign Camp, 

W. O. W., 146 So. 619, 226 Ala- 
279 —People's Bank v. Barrett, 121 
So. 910, 219 Ala. 258. 

Ariz.—Granow v. Adler, 206 P. 590, 
24 Ariz. 53. 

Ark.—Connor v. Blackwood, 2 S.W. 
2d 44, 176 Ark. 189. 

Cal.—^Hills V. Superior Court in and 
for Los Angeles County. 279 P. 
806, 207 Cal. 666, 65 A.L.R. 266— 
Melvin v. Cari, 276 P. 674, 206 
Cal. 772—^Marsden v. Collins, 72 P. 
2d 247, 23 Cal.App.2d 148—Loss- 
man v. City of Stockton, '44 P.2d 
397, 6 Cal.App.2d 324. 

Colo.— Wheeler v. Wilkln, 68 P.2d 
1223, 98 Colo. 568. . 

D.C.—^Robertson v. U. S. ex rei. BaM- 
win Co., 287 F. 942, 62 App.D.C. 
368, reversed on other grounds U. 
S. ex rei. Baldwin Co. v. Robert- 
son, 44 S.Ct 608, 265 U.S. 168, 68 
L.Ed. 962. 

111.—^People V. Callopy, 192 N.E. 634, 
868 111. 11—People v. Lowenstein, 
180 N.E. 788, 297 111. 396. 

Ind.— Smith v. Smith, 142 N.E. 128, 
81 Ind.App. 666. 

lowa.—Bates v. Nichols, 374 N.W. 
32, 223 lowa 878—^International 
Harvester Co. of America v. Chi- 
cago, M. & St P. Ry. Co., 172 N.W. 
471, 186 lowa 86. 

BZan.—^Putnam v. City of Salina, 22 
P.2d 967, 187 Kan. 731, denying mo- 
tlon 17 P.2d 827, 136 Kan. 637. 

Ky.—^Payne v. City of Covington, 
128 SW,2d 1046, 27$ Ky. 380—Su¬ 
perior Oil Corporation v. Alcom, 
47 S.W.2d 973, 242 Ky. 814—Utter- 
back's Adm’r v. Quick, 19 S.W.2d 
980, 230 Ky. 333—^Insurance Co. of 
North America v. Cheathem, 299 S. 
W. 546, 221 Ky. 668—Murphy v. 
Commonwealth. 298 S.W. 671, 221 
Ky. 217. 

Mlch.—^Attomey General v, Mont- 
gomery, 267 N.W. 660, 666, 276 
Mlch. 504—^Robinson v. Gordon Oil 
Co., 253 N.W. 218, 266 Mlch. 66. 

Mo.—State v. Sheeler, 7 S.W.2d 340, 
320 Mo. 178—State ex ;rel. Globe- 
Democrat Pub. Co. v. Gehner, 294 
S.W. 1017, 816 Mo. 694—Rauch v. 
Metz, 212 S.W. 363—Lipp v.’ Llpp, 
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App., 117 S.W.2d 364—State ex rei. 
Kenncdy v. Harris, 69 S.W.2d 307, 
312, 228 Mo,App. 469—^Wolford v. 
Scarbrough, 21 S.W.2d 777, 224 Mo. 
App. 137. 

j^eb.—Sedlacek v. Welpton Lumber 
Co., 197 N.W. 618, 619, 111 Neb. 677 
—State V. Marsh, 187 N.W. 84, 107 
Neb. 637. 

Nev.—^Dellamonica v. Lyon County 
Bank Mortg. Corporation, 78 P.2d 
89, 58 Nev. 307. 

N.Y.—^People v. Cashdollar, 176 N.Y. 
S, 443, 188 App.Eiv. 9, 37 N.Y.Cr. 
524—Marcus v. Day, 248 N.Y.S. 649, 
139 Misc. 283. 

Ohio.—Dow Drug Co. v. Nieman, 13 
N.E.2d 130, 67 Ohio App. 190. 

Or.—^McCredie v. Commerclal Casual¬ 
ty Ins. Co., 20 P.2d 232, 142 Or. 229, 
91 A.L.R. 667. 

Pa.—^In re Casseirs Estate, $ A.2d 
60, 334 Pa. 381. reversing 3 A.2d 
194, 133 Pa.Super. 612—In re War- 
den's Estate, 26 Pa.Dist 1000, 43 
Pa.Co. 333, 4 Westmoreland Co.L.J. 
188. 

S.D.—Shriver-Johnson Co. v. Har- 
graves. 223 N.W. 316. 64 S.D. 367, 
afflrming 220 N.W. 148, 53 S.D. 86— 
Hlghrock v. Gavin, 179 N.W. 12, 
43 S.D. 316. 

Tex.—Wells v. Lumbermen’s Recip- 
rocal Ass’n, Com.App., 6 S.W.2d 
846, reversing Lumbermen*s Recip- 
rocal Ass^n v. Wells, Civ.App., 1 
S.W.2d 945—^Texas Power & Light 
Co. y. Brownwood Public Service 
Co., Civ.App., 87 S,W.2d 567— 
United North & South Oll Co. v. 
Moredlth, Civ.App., 268 S.W, 660, 
affirmed, Com.App., 272 S.W. 124. 
Utah.—^Utah Fuel Co. v. Industrial 
Commission of Utah, 273 P. 306, 73 
Utah 199. 

Wis.—Stevens v. Jacobs, 276 N.W. 
638, 226 Wis. 198, denying rehear- 
Ing 276 N.W. 565, 226 Wis. 198— 
State ex rei. Ekem v. Dammann, 
264 N.W. 76.9, 216 Wis. 394—Van- 
derwerker v. City of Superior, 192 
N.W. 60, 179 Wis. 638. 

16 C.J. p 960 note 55. 

*Tt is a well-aettled rule that any 
statements and comments in an opin¬ 
ion concerning some rule of law or 
debated legal proposition not ncces- 
sarlly involved nor esscntial to de- 
terminatldn of the case in hand are, 
however illuminating, but obiter dic¬ 
ta, and lack the for ce of an adjudica- 
tion.»—People v. Case, 190 N.W. 289. 
290, 220 Mlch. 379, 27 A.L.R. 686. 

Aoadende g'aestioii 

The questlon of burden of proof tc 
Show negllgence of carrier avoiding 
limitation of liabillty clause, in bili 
of ladlng becomes purely academic, 
where the court goes fully Into the 
facts and flnds that there had been 
negllgence .—JSL Borneman Ca v. 
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point in which the judidal mind is not directed to 
the precise question necessary to be determined to 
fix the figfhts of the parties or an opinion of a 
judge which does not embody the resolution or de- 
termination of the court, and made without argn- 
ment, or full consideration of the point, not the pro- 
fessed deliberate determination of the judge him- 


self.5^ The term “dictum” is generally used as an 
abbreviation of “obiter dictum” which means a re- 
mark or opinion uttered by the way.®^ 

Such an expression or opinion, as a general rule, 
is not binding as authority or precedent within the 
stare decisis rule,®® even on courts inferior to the 


New Orleans, M. & C. R. Co., 81 So. 
882. 145 La. 150. 

Blsrlit to maintaln actloo. 

A statement in an opinion that an 
origrinal action xnight be maintained 
for a certain purpose may be dlsre- 
irarded as pure dictum where no 
rigrht to maintain such an action was 
involved. and the question was not 
before the court directiy or indirect- 
ly.—^Board of Com’rs of Boone Coun- 
ty V. Adler, 138 N.E. 602, 77 Ind.App. 
2^6. 

Weight of ovldeooe 
On reversal of a directed verdict 
for defendant, no expression of opin¬ 
ion on the weight of the evidence is 
called for, and a statement in the 
opinion that the testlmony of disin- 
terested witnesses 'was convlncing 
that plaintifC was mlstaken in his 
testlmony is obiter dictum.—Kosnlcki 

V. Pere Marquette Ry. Co., 186 N.W. 
493, 217 Mlch. 246, afflrmingr 184 N. 

W. 454, 217 Mich. 246. 

07* Neb.—City of Lincoln v. Stef- 
fensmcyer. 279 N.W. 272, 134 Neb. 
613, 119 A.L.R. 914. 

08. Mies.—State v. Tlnsrle, 60 So. 
728, M3 Miss. 672. 

N.T.—^In re Herle’s Estate, 300 N.T. 

S. 103, 166 Misc. 46. 

15 C.J. p 950 note 56. 

58. Miss.—^Deer Island Fish & Oys- 
ter Co. V. First Nat Bank, 148 So. 
116, 166 Miss. 162—State v. Tingrle, 
60 So. 728, 729; 103 Miss. 672. 

Pa.—Commonwealth v. Paine, 56 A. 
317, 207 Pa. 46. 

00. TT.S.—^KVOS, Inc. y. Associated 
Press, Wash., 67 S.Ct 197, 299 U.S, 
269, 81 L.Ed. 183, reversingr, C.C.A, 
Associated Pr^ss v. KVOS, 80 F.2d 
576, reverslnx, D.C.. 9 F.Supp. 279, 
certiorari grranted KVOS, Inc. v. 
Associated Press, 66 S.Ct. 938, 298 

U. S. 650, 80 L.Ed. 1379—Williams 

V. U. S., 63 S.Ct 751, 289 U.S. 663, 
77 L..Bd. 1372—In re Dodge, C.C. 
A.N.T., 86 P.2d 269—U. S. v. Sak- 
haram Ganesh Pandit, C.C.A.Cal., 
15 F.2d 285, certiorari denied 47 
S.Ct 473, 273 U.S. 769, 71 L.Ed. 
878—The Pacific Maru, D.CGa., 8 
F.2d 166—Theoktlstou v. Panama 
R. • Co., C.C.A.Canal Zone, 6 P.2d 
116 k certiorari denied Panama R. 
Co. V. Theoktlstou, 46 S.Ct. 26, 269 
t^.S. 669, 70 L.Ed. 416. 

Ala—^Roquemore v. Sovereign Camp, 

W. O. W., 146 So. 619, 226 Ala 279 
—Folkes V. Central of Georada Ry. 
Uo., 80 So. 458, 202 Ala 376. 


Ark.—Connor v. Blackwood, 2 S.W.2d 
44, 176 Ark. 139—Scruggs v. State, 
198 S-W. 694, 131 Ark. 320. 

Cal-—San Diego County v. Hammond, 
59 P.2d 478, 6 Cal.2d 709, 105 AL.R. 
1165—^Laguna Land & Water Co. v. 
Greenwood, 268 P. 699, 92 Cal.App. 
670—Brown v. Brown, 256 P. 696, 
83 Cal.App. 74. 

Colo.—^Union Pac. R. Co. v. Hanna 
214 P. 560, 73 Colo. 162. 

Fla—^Ex parte Lilvingston, 166 So. 
612, 116 Fla 640. 

Qa—^Lacey v. State, 163 S.E. 292, 44 
GaApp. 79—^Mobley v. Maeon Nat. 
Bank, 155 S.R 778, 42 Ga.App. 267, 
afflrmed 162 S.E. 708, 174 Ga 266, 
82 AL.R 660. 

111.—Atehison, T. & S. F. Ry. Co. v. 
Commerce Commlssion, 167 N.E. 
831, 335 111. 624. 

Ind.—State v. Kaufman, 117 N.E. 643. 
186 Ind. 602—Claridge v. Phelps, 
App., 11 N.E.2d 603. 
lowa.—State ex rei. Mitchell y. Na¬ 
tional Life Ins. Co. of U. S., 276 N. 
W. 26, 223 lowa 1301—State v. 
Webster County. 227 N.W. 695. 209 
lowa 143—^Brady v. Welsh, 204 N. 
W. 235, 200 lowa 44, 40 AL.R. 603. 
Ky.—Stone y. City of Providence, 34 
^ S.W.2d 244, 236 Ky. 775—Trimble 
y. Kentucky River Coal Corpora- 
I tion, 31 S.W.2d 367, 235 Ky. 301— 
Utterback's Adm*r v. Quick, 19 S. 
W.2d 980, 230 Ky. 333—Murphy v. 
Commonwealth, 298 S.W. 671, 221 
Ky. 217—Greene v. National Sure- 
ty Co., 217 S.W. 117, 186 Ky. 363. 
La—State v. Todd, 136 So. 76, 173 
La 23—^Moulin v. Monteleone, 115 
So. 447, 165 La 169—0’Shee v. 
Chaudoir, 104 So. 59, 168 La 321. 
Mass.—^U. S. Leather Co. y. City of 
Lynn, 199 N.B. 313—^Brickson v. 
Ames, 163 N.E. 70, 264 Mass. 436. 
Mich.—^Whitehead & Kales Co. y. 

Taan, 208 N.W. 148, 233 Mich. 597. 
Miss.—^Aetna Ins. Co. v. Commander, 
153 So. 877, 169 Miss. 847—Har- 
rington y. Yazoo & M. V. R. Co., 
111 So. 444, 145 Miss. 887. 

Mo.—State ex Inf. McKittrick y. 
American Colony Ins. Co., 80 S.W. 
2d 876, 336 Mo. 406—State ex rei. 
Globe-Democrat Pub. Co. v. Geh- 
ner, 294 S.W. 1017, 316 Mo. 694— 
Lipp y. Lipp, App., 117 S.W.2d 364 
—^Platte Valley Drainage Dist of 
Worth County v. National Surety 
Co., 295 S.W. 1083, 221 Mo.App. 898 
—0'Hara v. Lamb Const Co., 206 
S.W. 253, 200 MO.APP. 292. 

Mont.—^Manley v. Harer, 264 P. 937, 
82 Mont 30—State v. Distrlct 
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Court of Fourteenth Judicial Dist. 
in and for Broadwater County, 260 
P. 134, 80 Mont. 228—State v. Mad- 
Ison State Bank of Virginia City, 
218 P. 662, 68 Mont 342. 

Nev.—^Dellamonica v. Lyon County 
Bank Mortg. Corporation, 78 P.2d 
89, 68 Nev. 307. 

N.J.—Thomas v. National Bank of 
New Jersey, 198 A 539, 541, 16 N. 
J.Misc. 271, quoting Coxpns Jorls." 
N.Y.—Yonkers Fur Dresslng Co. v. 
Royal Ins. Co., 160 N.E. 778, 247 N. 
Y. 435, reverslng 224 N.Y.S. 941, 
222 App.Div. 688—Campbell v. 
New York Bvening Post, 218 N.Y.S. 
446, 219 App.Div. 169, reyersed on 
other grounds 157 N.E. 163, 246 N. 
Y. 320, 52 AL.R. 1432—SUosberg 
V. New York Life Ins. Co., 216 N. 

I Y.S. 215, 217 App.Div. 67, afflrmed 
165 N.E. 749, 244 N.Y. 482 and 165 
i N.E. 913, 244 N.Y. 699, answering 
certlfled questions 216 N.Y.S. 917, 
217 App.Div. 742—In re Martin's 
Estate, 12 N.Y.S.2d 316, 170 Misa 
813—In re Herle's Estate, 300 N.Y. 

S. 103, 165 Misc. 46—People v. 
Anonymous, 292 N.Y.S. 282, 161 
Misc. 379—^Marcus v. Day, 248 N, 

T. S. 649, 139 Misc. 283—In re 
Green^s Estate, 178 N.Y.S. 363, 109 
Misc. 112, reversed on other 
grounds 182 N.Y.S. 190, 192 App. 
Dlv. 112. 

Or,—^MeCredie v. Commercial Casual- 
ty Ins. Co.. 20 P.2d 232, 142 Or. 229, 
91 A.L.B. 667. 

Pa.—^In re Casseirs Estate, 6 A2d 
60, 334 Pa. 381. reversing 3 A2d 
194, 133 Pa.Super. 612—^In re Shel- 
ley, 2 A2d 809, 815, 332 Pa. 358, 
quoting Co3n?'iui Jnxls—Orlosky v. 
Haskell, 165 A 112, 304 Pa: 67— 
Commonwealth v. Snyder, 144 A 
748, 294 Pa. 555—^In re Warden's 
Estate. 25 Pa.Dist 1000, 43 Pa.Co. 
333, 4 Westmoreland Co.L.J. 138. 
Philippine.—^Kuensle v. Vlllaneuva, 
41 Philippine 611. 

R.I.—Rice V. Board of Aldermen of 
City of Woonsocket, 112 A 175, 43 
R,L 305, reargument denied 112 A 
623. 

SD.—Schmldt v. Gunsalus, 209 N.W. 
341, 60 S.D. 261—Highrock v. Gav- 
in, 179 N.W. 12, 43 S.D. 316. 

Tenn.—^Bank of Delrose y. Mansfield, 

4 Tenn.App. 488. 

Tex.—Ball v. Davls, 18 S.W.2d 1063, 
118 Tex. 534, affirxning In part and 
reverslng in part, Clv.App., 3 S.W. 
2d 829—^Thomas v. Creager, Clv. 
App., 107 S.W.2d 705, error dis* 
mlssed—^Travelers* Ina Co. v. Lan* 
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court from which such expression emanated,®^ no 
matter how often it may be repeated.®^ This gener¬ 
at nile is particularly applicable where there are 
prior decisions to the contrary of the statement re- 
garded as dictum;®® where the statement is de- 
clared, on a rehearing, to be dictum ;®4 where the 
djct^ is pn a question which the court expressly 
States that it does not decide;®® or where it is con¬ 
trary to statute and would produce an inequitable 
resuit.®® It has also been held that a dictum is not 


the “law of the case,”®^ nor res judicata.®® 

A general expression or discussion in the court’s 
opinion is to be taken in connection with the case in 
which it is used, as explained infra § 222, and, in 
accordance with the foregoing general rule if such 
expression or discussion goes beyond the case in 
which it is used, it is dicta binding on no one, and is 
not controlling in a subsequent case in which the 
same question is presented for decision^®, - 'A state- 


easter, Civ.iLpp., 71 S.W.2d 318, er¬ 
ror dismissed—Barton v. Montex 
Corporation, Civ.App., 296 S.W. 960 
—Bukowskl V. Williams, Civ-A.pp., 
198 S.W. 343—Belote v. State, 69 
S.W.2d 161, 123 Tex.Cr. 468. 

Utah.—Sprlng: Canyon Coal Co. v. In- 
dustrial Commission of Utah, 277 
P. 206, 74 Utah 103—Salt Lake City 
V. Sutter, 216 P. 234, 61 Utah 633. 
Va-—^Morison v. Dominion Nat. Bank 
of Brlstol, 1 S.E.2d 292—^American 
Naf Ins. Co. v. Branch, 191 S,E. 
668. 168 Va. 478—Chesapeake & O. 
Ry. Co. V. Martin & Porter, 162 S. 
E. 336, 164 Va. 1, afflrmlng Chesa¬ 
peake & O. R. Co. V. Martin, 143 S. 
B. 629, 164 Va, 1, and certiorari 
granted 61 S.Ct 23. 282 U.S. 819, 

75 L.Ed. 732, reversed on other 
iTounds 61 S.Ct 453, 283 U.S. 209, 

76 L.Ed. 983. 

Wls-—State ex rei. Ekem v. Dam- 
mann. 254 N.W. 769, 215 Wis. 394. 
Wyo.—State v. Morris, 283 P. 406, 
41 Wyo. 128. 

15 C.J. p 960 note 69. 

“The recognition of Judlclal dec- 
laratlons as being *oblter dicta' in 
speclal instances is a part of the doc- 
trlne of 'stare decisis.* *J—^Parsons v. 
Pederal Realty Corporation, 143 So. 
912, 920, 105 Pia, 105, 88 A.L.R, 276. 

Beasoa. for rnla 

“In view of the fact that the duty 
of the court is to construe the law 
as it exists, in cases brought withln 
its jurlsdiction . • . It would be 

unfalr to the Judge as well as to fu¬ 
ture lltigants to glve permanent and 
controlling effect to casual state- 
ments outslde the scope of the real 
inqulry.”—^Rauch v. Metz, Mo., 212 
S.W. 363, 367. 

OoastniGtloa of a statuta^ hy the 
court, if unnecessary to the decision 
of any question then presented, may 
be disregarded. 

Ky.—W. B. Samuels & Co. v. Nelson 
County. 264 S.W. 1098, 204 Ky. 490. 
Tex.—Garner v. Lemar, Civ.App., 38 
S.W.2d 161, reversed on other 
grounds Lemar v. Garner, 60 S.W. 
2d 769, 121 Tex. 602. 

Opialon. cvL an. issTio n^t apaclfloaU 
ly oalled to eonrfs attentlon is no 
authority thereon,—^Bank of Seneca 
V. Morrlson, 204 S.W, 1119, 200 Mo. 
App, 169. 

Stare decisis rule see supra { 187. 


ei. U.S.—Arthur C. Harvey Co. v. 
Malley, C.aA.Mass., 61 F.2d 366. 
denylng motlon 60 F.2d 97, afflrm- 
ing, D.C., 62 P.2d 886, certiorari 
granted 53 S.Ct. 314, 287 U.S. 696, 
77 L.Ed. 519, afflrmed 63 S.Ct. 426. 
288 U.S. 416, 77 L.Ed. 866, motlon 
denied 63 S.Ct. 66$, 289 U.S. 704, 
77 L.Ed. 1461. 

Mo.—City of Mountain View v. 
Farmers* Telephone Exch. Co., 243 
S.W. 153, 294 Mo. 628, afflrmlng, 
App., 224 S.W. IBS. 

Tex.—^Travelers* Ins. Co. v. Lancas- 
ter, CUv.App., 71 S.W.2d 318, error 
dismissed. 

46 C.J. p 952 note 60. 

62. Ky.—W. B. Samuels & Co. v. 
Nelson County, 264 S.W. 1098, 204 
Ky. 490. 

N.T.—In re Gedney, 142 N.Y.S. 167. 

63. Ariz.—^Donahue v. Bahbitt, 227 
P. 996, 26 Ariz. 642. 

Cal.—Pels V. Mohr, 14 P.2d 878, 126 
Cal.App. 300. 

Blght to Juxy trial 
Appellate court*s opinion as to ex- 
tent of right to trial by jury In case 
wherein lower court ruled that ap- 
plication for Jury trial came too late, 
and no question was raised as to 
such right or binding effect of ver- 
dlct, is not authorltatlve as to bind¬ 
ing effect of verdlct in equlty case, 
as agalnst prior decisions to contra-< 
ry.—Donahue v, Babbitt, 227 P. 996, 
26 Ariz. 642. 

64. Ind,—City ef Indianapolis v. 
Dlllon, 6 N.E.2d 966, 212 Ind. 172. 

65. Ind.—^Brehm v. Hennings, 123 N. 
E. 821, 70 Ind.App. 626. 

Miss,—^Weisinger v. McGehee, 184 So. 
148, 160 Miss. 424. 

S6, U.S.—Arthur C. Harvey Co. v. 
Malley, C.C.A.MasB., 61 F.2d 365, 
denying motlon 60 P.2d 97, affirm- 
Ing, D.C., 62 F.2d 886, certiorari 
granted 63 S.Ct. 314, 287 U.S. 69$, 
77 L.Ed. 619, afflrmed 63 S.Ct. 426, 
288 U.S. 416, 77 L.Bd. 866, motlon 
denied 63 S.Ct. 66$, 289 U.S. 704, 
77 L.Ed. 1461. 

Cal.—Wood V. Roach, 14 P.2d 170, 25 
Cal.App, 631. 

▲ statute, the language of which 18 
plalu, sihonld be foUowed instead of 
contrary dictum.—^Dow Drug Co. v. 
Nieman, 13 N.E.2d 130, 67 Ohlo App. 


67. Ind.—^Wheeler v. City of Indian¬ 
apolis, 185 N.E. 126, 206 Ind. 86. 
Va.—^Morlson v. Dominion Nat. Bank 
of Bristol. 1 S.E.2d 292. 

A. dlotnin of the revlewl]]^ conxt is 
not the “law of the case** on a sub¬ 
sequent appeal nor are statements 
which, although not obiter in a striet 
sense, are closely allied thereto, such 
as statements casually made as to 
other portions of case not under con- 
sideration.—Morison v. Dominion 
Nat. Bank of Brlstol, supra. 

Previous decision as la^ of case in 
general see infra 

ea. N.Y.—^In re Zlmmerman*s WiU, 
172 N.Y.S. 80, 104 Misc. 516. 

Proper parties 

Dictum in an accounting proceed- 
Ing as to the proper parties to such 
a proceeding is not res Judicata as 
to parties in probate proceedings in 
an action that is strictly a probate 
proceeding.—In re Zimmerman‘s 
Wlll, supra. 

I^esJudicata in general see the CJ.S. 
‘fiSi5«Jag3^ § 592, also 34 CJ. 
p 743 note 70—^p 745 note 82. 

6D. U.S.—Wright v. U. S., 58 S.CU 
395, 302 U.S. 583, 82 L.Ed. 439— 
People of Puerto Rico v. Shell Co., 
Porto Rico, 58 S.Ct. 167, 302 U.S. 
253, 82 L.Ed. 235, reversing, C.C.A., 
86 F.2d 677, certiorari granted 67 
S.Ct 931, 301 U.S. 675, 81 L.Ed. 
1336—Osaka Shosen Kaisha Line 
V. U. S., Tex., 67 S.Ct 356, 300 U. 
S. 98, 81 L.Ed. 532, afflrmlng, C. 
C.A., The Santos Maru, 84 F.2d 
482, certiorari granted Osaka Sho¬ 
sen Kaisha Line v. U. S., 67 S.Ct 
30, 299 U.S. 626, 81 L.Bd. 387— 
Baltimore & Carolina Line v.* Red- 
man, N.Y., 65 S.Ct 890, 295 U.S. 
664, 79 L.Bd. 1636, modifylng, C.a 
A., Redman v. Baltimore & Caro¬ 
lina Line, 70 F.2d 635, certiorari 
granted Baltimore & Carolina Line 
Y. Redman, 55 S.Ct 89, 293 U.S. 
641, 79 L.Ed. 646, certiorari denied 
Redman v. Baltimore & Carolina 
Line, 65 S.Ct 98, 293 U.S. 677, 79 
L.Ed. 674—Humphrey*s Ex’r v. U. 
S., 55 S.Ct 869, 295 U.S. 602, 79 
L.Ed. 1611—Pacific S. & Co. v. Pet- 
erson, 49 S.Ct 76, 278 U.S. 130,. 
73 L.Ed. 220, afflrmlng Peterson v. 
Pacific S. S. Co., 261 P. 115. 145 
Wash. 460, certiorari granted Pa¬ 
cific S. S. Co. V. Peterson» 48 S.Ct. 
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ment, not necessary to the decision, made by a low- 
er court is not binding on a higher appellate court, 
wiiich merely affirms the judgment rendered, vouch- 
safes no opinion of its own, and gives no approval 
of the opinion in the lower court.*^® 

Reasoni ng, argumentSj references, iUustrations, 
and analogies. In accordance with the general rule, 
statements in the opinion which constitute merely 
the reasoning, arguments, references, iUustrations, 
and analogies are generally not precedents,'^! for 


while the opinion announces the decision of the 
court, it does not follow that each member has ar- 
rived at his conclusion by the same reasoning or 
bases it on the same principies.*^? However, it has 
been held that the reasoning of the court which fur- 
nishes the entire basis for the conclusion reached 
cannot be regarded as obiter dictum.'^^ 

Entitlcd to consideration. An obiter dictum state- 
ment or expression, however, is not to be wholly 
disregarded.'^'* It is entitled to respectful consid- 


821. 276 U.S. 612, 72 L.Ed. 731—f 
Weyerhaeuser v, Hoyt, Minn., 31 
S.Ct. 300, 219 U.S. 380. 55 L.Ed. 
258—Cohens v. Vlrgrinia, 6 Wheat. 

U. S. 264, 399, 5 L.Ed. 257—Metro¬ 
politan Casualty Insu Go. of New 
York V. Colthurst, aC.A.CaL, 36 
F.2d 559, certiorari denied Col¬ 
thurst V. Metropolitan Casualty 
Ins. Co. of New York, 50 S.Ct. 351, 
281 U.S. 746, 74 L.Ed. 1168—Amer¬ 
ican Surety Co. v. U. S., La., 239 
P. 680, 162 C.C.A, 514. 

Ala.—State ex rei. Wilkinson v. Mur- 
phy, 186 So. 487. 237 Ala. 332. 121 

AL. R. 283—^Henderson v. Gamer, 
75 So. 387, 200 Ala. 69. 

Cal.—Hallinan v. Superior Court in 
and for Kin^rs County, 240 P. 788, 
74 Cal.App. 420. 

Pla.—Peli V, State, 122 So. 110, 97 
Fla. 650. 

Idaho.—Bashore Adolf, 238 P. 634, 

41 Idaho 84, 41 ALuR. 932. 

111.—People V. Barher, 124 N.E. 694, 
289 111. 556. 

Ind.—Pierce v. Blalr, 149 N.E. 660, 
196 Ind. 710—City of Terre Haute 
V. Bums, App., 117 N.E. 519, de- 
nylnsr rehearlng 116 NJS. 604. 
Mont.—^Martien v. Porter, 219 P. 817, 

68 Mont. 450. 

N.T.—In re Owens* Estate, 172 N.T.S. 
442, 184 App.Div. 702—Sprinsr v. 
Pidellty Mut Life Ins. Co., 170 N. 
Y.S. £53. 183 App.Div. 134—Smith 
V. Pacific Improvement Co., 172 N. 
Y.S. 65. 104 Misc. 481. 

Pa.—Scalfe v. McKee, 148 A 37, 298 
Pa. 33, appeal dismissed Scalfe v. 
Scaife, 50 S.Ct. 469, 281 U.S. 771, 
74 L.Ed. 1177, and McKee v. Scaife, 
50 S,Ct. 469, 281 U.S. 771, 74 L.Ed. 
1178—Levin v. Fourth St Nat 
Bank, 121 A 106, 277 Pa. 360—In 
re Prick’a Estate, 121 A. 36, 277 
Pa. 242, reversed on other grounds 
Prick V. Commonwealth of Penn- 
sylvania, 46 S.Ct 603, 268 U.S. 473, 

69 L.Ed. 1058. 

tenn.—State ex rei. Lea v. Brown, 
64 S.W.2d 841, 166 Tenn. 669, 91 A 
L.R. 1246, certiorari denied Stato 
of Tennessee ex rei. Lea v. Brown,^ 
54 S.Ct 717, 292 U.S. 638, 78 L.Ed/ 
1491—Prudential Ins. Co. of Amer¬ 
ica V. Uavis, 78 S.W.2d 868. 18 
Tenn.App. 413. 

Tex.—^Duckworth v, Thompson, Clv. 


App., 22 S.W.2d 628, affirmed, Com. 
App., 37 S.W.2d 731. 

Va.—^Morison v. Dominion Nat. Bank 
of Bristol, 1 S.E.2d 292—Virginia 
Ry. & Power Co. v. Dressler, 111 
S.B. 243. 132 Va. 342. 22 AL.R. 301. 
Wis.—Wisconsin Telephone Co. v. 
Public Service Commission. 287 N. 

W. 122, rehearing denied 287 N. 
W. 693. 

Xnddantal remarks of court on 
question not before it are not to be 
taken as precedents.—^Parker v. 
Plympton, 273 P. 1030, 85 Colo. 87. 

70. N.Y.—^Buehler v. Board of Sup*rs 
of Rensselaer County, 183 N.E. 
384. 260 N.Y. 268, afflrming 269 N. 
Y.S. 512, 236 App.Div. 747, and 
followed in 0*Brien v. Board of 
Sup’rs of Rensselaer County, 184 
N.E. 113, 260 N.Y. 608, which 

afflrmed 269 N.Y.S. 611, 236 App. 
Dlv. 748, and followed in Stowe 
V. Board of Sup*rs of Renss¬ 
elaer County, 184 N.E 186, 260 N. 
Y. 662, reversing 269 N.Y.S. 503, 
236 App.Div. 212. 

71- U-S.—^Kansas City Life Ins. Co. 

V. Cox, C,C.ATenn., 104 F.2d 321. 
Idaho.—'Washington County Irr. Dist. 
V. Talboy, 43 P.2d 943, 66 Idaho 
382. 

111.—Shank v. Modem Woodmen of 
America, 213 IlLApp, 506. 

Ind.—'Wheeler v. City of Indianapo- 
lis, 185 N.E 125, 205 Ind. 86. 

Ky.—^Mackey v. Commonwealth, 74 
S.W.2d 915, 265 Ky, 466. 

Mftffs.—^Allen v. Commissioner of 
Corporations and Taxation, 172 N. 
E. 643, 272 Mass. 602, 70 AL.R. 
1299. 

Mich.—^People v, Barlts, 180 N.W. 

423, 212 Mich. 680, 12 AL.R. 520. 
Mo.—^Kinnerk v. Smith, 41 S.W.2d 
381, 328 Mo. 513. 

N.J.—Crescent Ring Co. v. Travel- 
ers* Indemnity Co., 133 A. 106, 102 
N.J.Law 86. 

Ohio.—^Dow Drug Co. v. Nieraan, 13 
N.E.2d 130, 67 Ohio App. 190. 

Pa,—^In re Beirs Estate, 31 Pa.Diat. 
& Co. 670. 

Tenn.—^Hertzka v. Ellison, 8 Ten n. 
App. 667. 

Xex.—^Patterson v. State, 221 S.W. 
696, 87 Tex-Cr. 96. 

Utah.—Utah Fuel Co. v. Industria! 
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Commission of Utah, 273 P. 306, 
73 Utah 199. 

15 C.J. p 952 note 62. 

‘*An opinion is authority only in 
so far as the ratio decidendi is neces- 
sary for a decision of the precise is- 
sue involved in the case.”—^Prost- 
Johnson Lumber Co. v. Salling*s 
Heirs, 91 So. 207, 242, 150 La. 756. 

Mere deftnitiosis of words, espe- 
cially when used argumentatively, do 
not amount to the laying down of a 
definite and distinet ruling princi- 
ple.—Castleman v. Canal Bank & 
Trust Co., 156 So. 648, 171 Miss. 291. 

Beferenees in. pxellmlnary state- 
ment are not part of opinion, and 
cannot be accepted as precedents.— 
Henderson v. City of Wilmingrton, 
132 S.E 25, 191 N.C. 269. 

Statemmits In a VUlted States su¬ 
preme court opinion which adopts 
reasoning of the lower court that is 
unnecessary to the decision are dicta 
not binding on the supreme court 
nor on the federal distrlct court, es- 
peclally where the supreme court 
has subsequently changed its vlews 
on a fundamental constltutional ques¬ 
tion involved in the case.—Commit- 
tee for Industrial Organization v. 
Hague, D.C.N.J., 25 P.Supp. 127, mod- 
ified, C.C.A, Hague v. Committee for 
Industrial Organization, 101 P.2d 774, 
certiorari granted 69 S.Ct. 486, 306 
U.S. 624, 83 L.Ed. 1028, modified 59 
S.Ct 964, 307 U.S. 496, 83 L.Bd. 423. 

72. Tenn.—^Louisville & N. R. Co. 
v. Davidson County Ct, 1 Sneed 
637, 62 Am.D. 424. 

^‘15 C.J. p 962 note 63. 

73. U.S.—^Eisner v. Macomber, N.Y., 
40 S.Ct 189, 262 U.S. 189, 64 luEd. 
621, 9^ AL.R. 1570. 

74. Cal.—San Joaquin, etc., Canal 
etc., Co. V. Stanislaus County, 99 
P. 365, 165 Cal. 21. 

C.J. p 950 note 58 [a]. 

“An opinion is noi to he dlsregard^ 
ed whoUy because it is obiter dictum. 
The real critlcism goes to those por- 
tions of an opinion which assume 
to determine matters outside the is- 
sues, and hence not fully discussed 
and considered.'*—^In re Wever*s Ea- 
tate, 55 P.2d 279. 280, 12 CaLApp.2d 
237. 
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eration as expressing the view of the judge by 
whom it was uttered, and has a persuasive force, 
as being the expression of a man leamed in the 
law,7® and may be followed if sufficiently persua- 
sive.*^® It has been held that a dictum shouid be 
afforded controlling weight if it is the only report- 
ed statement of the law applicable to the particular 
facts presented;77 and that a dictum of a court of 
last resort shouid be regarded as tantamount to a 
decision, and binding, in the absence of a contrary 
decision of that court.^* 

A clause in an official syUdbus not contained in 
the opinion but evidently injected into the syllabus 

75. U.S.—Osaka Shasen Kaisha Line 

V. TJ. S.. Tex., 67 S.Ct. 356, 300 U. 

S. 98. 81 luEd. 533, afflrmlns:, C. 

CLA., The Santos Maru, 84 F.2d 482, 
certiorari granted Osaka Shosen 
Kalaha Line v. U. S., 67 S.Ct 30. 

299 U.S. 696, 81 L.Bd. 887—WH- 
liams V. U. S., 63 S.Ct. 751, 289 U. 

S. 658, 77 L.Ed. 1372—Committee 
for Industrial Organization v. 

Hague, D.CN.J., 25 F.Supp. 127, 
modifiied on other grounds, C.C.A., 

Hague V. Committee for Industrial 
Organizatlon, 101 F.2d 774, certi¬ 
orari granted 59 S.Ct 486, 306 U.S, 

624, 88 L.Bd. 1028, modlfled 59 S.Ct 
'954, 307 U.S. 496, 83 L.Bd. 423. 

Cal.—^Brown v. Brown, 266 P. 695, 83 
CaLApp, 74. 

Ky.—Distrlct Board of Tuberculosis 
Sanatorlum Trustees for Fayette 
County V, City of Lexington, 12 S. 

W. 2d 348, 227 Ky. 7. 

Mass.—^Erickson v. Ames, 163 N.B. 

70, 264 lifass. 436. 

Mich.—•Whltehead & Kales Co. v. 

Taan, 208 N.W. 148, 283 Mich. 697. 

Mo.—State ex rei. Dunlap v. EUgbee, 

43 S.W.2d 826, 328 Mo. 1066—Gilli- 
lan V. QilUlau. 212 S.W. 348, 278 
Mo. 99. 

Mont—State v. Distrlct Court of 
Fourteenth Judlclal Dist In and 
for Broadwater County, 260 P. 134, 

80 Mont 228. 

N.J.—^Thomas v. National Bank of 
New Jeraey, 198 A. 639, 641, 16 N. 
jr.Misc. 271, Quoting Ooxpns ;riul8. 

N.Y.—Standard Chemicals & Metals 
Corporation v. Waugh Chemical 
Corporation, 186 N.T.S. 207, 194 
App.Div. 264, reversed on other 
grounds 131 N.H. 666, 231 N.Y. 61, 

14 A.L.R. 1064—City of Rochester 
V. AlUng, 10 N.Y.S.2d 373, 170 Mlsc. 

477. 

Ohio.—Suburban Ice Mfg. & Cold 
Storage Co. v. Mulvlhlll, 163 N.E. 

204, 21 Ohio App, 438. 

Pa.—In re Shelley, 2 A.2d 809, 816, 

332 Pa. 358, quoting Corpus Jttzls. 

Tex.—Patterson v. State, 221 S.W. 

696, 87 Tex.Cr. 96. 

15. C.J. p 960 note 58. 

Diota may be eutltled to great coiu 
■Lderatloa because of the high stand- 


by inadvertence may be regarded as obiter dic¬ 
tum;*^® and, where the syllabus of a decision States 
the law of the case, obiter therein must be so ree- 
ognized,80 although it has been held that dictum car- 
ried into the syllabus shows the court^s intention to 
declare it law.^l 

b. Adjudication on Point within Issues 

An adjudication on any point within the Issues of 
the case is not dictum; and Inferior tribunais are bound 
by the conclusions of courts of last resort. 

An adjudication on any point 'within the issues 
presented by the case cannot be considered a dic¬ 
tum and this rule applies as to all pertinentques- 

denied Maryland Casualty Co. v. 
Fouts, 49 S.Ct 348, 279 U.S. 862, 
73 L.Ed. 996—Weedin v. Tayoklchl 
Yamada, C.C.A.Wash., 4 F.2d 466, 
reversing, D.C., Ex parte Tayohichi 
Yamada, 300 P. 248. 

Cal.—Coombes v, Getz, 18 P.2d 939, 
217 Cal. 320—People v. Scott, 178 
P. 298, 39 Cal.App. 128. 

Idaho.—^Bums v. Lukens, 269 P. 696, 
46 Idaho 603. 

lowa.—^Perfection Tire & Rubber Co. 

V. Kellogg-Mackay Equipment Co., 
187 N.W. 32. 194 lowa 523. 

Ky.—^Board of Bducatlon of Louls- 
ville V. Board of Educatlon for Jef- 
ferson County, 97 S.W.2d 11, 266 
Ky. 447. 

Miss.—^Menken v. Prank. 68 Mlsa 
283. 

Mo.—Sutton V. Anderson, 31 S.W.2d 
1026, 1033, 826 Mo. 304, citlng Cor¬ 
pus Juris. 

Pa,—^In re Groome^s Bstate, 36 3Pa. 
Dist. Co. 535, 537, quoting Cor. 
pus Juris. 

Tex.—^Daniel v. Cook, Civ.App., 70 S. 

W. 2d 1024—^Livingston 011 Corpo¬ 
ration V, Waggoner, Civ.App,, 273 
S.W, 903—^Allen v, Berkmier, dv. 
App.. 216 S.W. 647. 

Wis.—State V. Carchidi, 204 N.W. 473, 

* 187 Wis. 438—School Dist. No. 4, 

Village of Shorewood, v. First Wis- 
consin Co., 203 N.W. 939, 187 Wia 
150—Chase v. American Cartage 
Co., 186 N.W. 598, 176 Wis. 235. 

15 C.J. p 962 note 65. 

‘Tn so far as an opinion announc- 
es principies as a basis for the de¬ 
cision, it is in no sense dictum.”— 
Taylor v. Taylor, 40 S.W.2d 393, 396, 
162 Tenn. 482. 

COUrt’B i]], 

a case on the authorlty of which one 
of the parties was insisting on a re¬ 
suit dlfCerent from that’feached in 
the opinion is a part of the actual 
decision, and not merely obiter dic¬ 
tum.—State ex rei, McNulty v. Blli- 
son, 210 S.W, 881, 278 Mo. 42. 

Dlsposal of law aad faot 

The decision of a case on the law 
Is not obiter dicta, although the case 
is also disposed of as a matter of 


Ing of the Judge uttering them.—^Hill 
V. Houpt, 141 A. 169, 292 Pa. 339. 
Ooasfemotion. of statuto 
A prior decision placlng a con- 
struction on a statute is persuasive 
only where a constructlon, was not 
necessary to a decision of the matter 
involved.—^New York Life Ins. Co. v. 
Kennedy, D.G.Fla., 263 F. 287. 

Daolsions oontaiulng only diota 
are not entltled to same weight as 
declsions wherein the particular 
questlon is discussed and considered. 

I —Bahls V. Welfare Loan Soc. of La 
Fayette. D.C.Ind., 17 P.2d 379. 

7B. U.S.—^Humphre 3 r's Bx'r v. U. S., 
is S.Ct 869, 296 U.S. 602, 79 L.B(1. 
1611. 

Diota of United States supareme 
oouit shouid he very persuasive.— 
Fouts V. Maryland Casualty Co., C. 
C.A.N.C., 30 P.2d 367, reversing, D.C., 
Maryland Casualty Co. v. Foutz, 27 
F.2d 423, and certiorari denied Mary¬ 
land Casualty Co. v. Fouts, 49 S.Ct. 
348, 279 U.S. 852, 78 L.Ed. 995. 

77i N.Y.—Karameros v. Luther, 2 
N.T.S.2d 608. 166 Misc. 376. 

78, N.J.—^Kutschinskl v. Thompson, 
138 A. 669, 101 N.J.Eq. 649. 

Obiter dicta, of the highecrt court 

of aaother state is some evldence of 
the law of such state, and in the ab¬ 
sence of conflicting evldence war- 
rants a finding that the law is as 
stated.—^Meuer v. Chicago, M. & 8t 
P. R. Co., 76 N.W. 823, 11 S.D. 94. 74 
Am.S.R, 774. 

79, Neb.—^Wllson v. Ulysses Tp., 
101 N.W. 986, 72 Neb. 807, 9 Ann. 
Cas. 1153. 

80, Ohio.—Williamson Heater Co. v, 
Radich, 190 N.B. 403, 128 Ohio St. 
124. 

81, Ohio.— Ward v, Swartz, 168 N.B. 
318, 26 Ohio App. 175. 

82, U.S.—Valli V. U, S., C.aA.Mass., 
94 P.2d 687, certiorari granted 68 
S.Ct 760, 303 U.S. 632, 82 L.Ed. 
1092—Fouts V. Maryland Casualty 
Co., C.C.A.N.C., 80 F.2d 867, revers¬ 
ing, D.C., Maryland Casualty Co. v. 
Foutz, 27 F.2d 423, and certiorari 
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tions, although only incidentally involved, which are 
presented and decided in the regtilar course of the 
consideration of the case, and lead up to the final 
conclusion,^^ and to any statement in the opinion as 
to a matter on which the decision is predicated.^^ 
Accordingly, a point expressiy decided does not lose 
its value as a precedent because the disposition of 
the case or might have been^^ made on some 
other ground, or even though, by reason of other 
points in the case, the resuit reached might have 
been the same if the court had held, on the particu- 
lar point, otherwise than it did.®7 ^ decision on 


which the case could have tumed is not regarded as 
obiter dictum merely because, owing to the disposal 
of that contention, it was necessary to consider an- 
other question,®^ can an additional reason for 
a decision, brought forward after the case has been 
disposed of on one ground, bc regarded as dicta.^® 
So, also, where a case presents two or more points, 
any one of which is sufficient to determine the ulti¬ 
mate issue, but the court actually decides all such 
points, the case is an authoritative precedent as to 
every point decided, and none of such points can be 
regarded as having merely the status of a dictum,^® 


fact.—^Utah Fuel Co. v. Industrial 
Commlssion of Utah, 273 P. 306, 73 
Utah 199. 

Xlie decision of a point made in av- 
firnment is not an adjudicatlon of the 
Question involved unless by the 
pleadinirs it is or should have beenj 
made an issue.—State v. Des Moines 
City R. Co., 140 N.W. 437, 169 lowa 
267. 

Decision without full ar^ument not 
necessarily dictum see supra $186 
c. 

83. U.S.—Northern Pac. Ry. Co. v. 

Baker, D.C.Wash., 8 F.Supp. 1. 
Mlch.—City of Detroit v. Public Util¬ 
ities Commissiou, 28$ N.W. 368, 288 
Mich. 267. 

1^. J.—^Mayor, etc., of City of Paterson 
V. Bast Jersey Water Co., 70 A. 
472, 74 N.J.E<1, 49. 

N.Y.-^eckllr v. Pezmey, 266 N.Y.S. 
327, 148 Misc. 807, afflrmed 280 N. 
Y.S. 1009, 244 App.Div. 830. 

Ohio.—State ex rei. Sweeney v. Mi- 
chell, 187 N.B. 739, 46 Ohio App. 
59, afflrmed 191 N.B. 98, 128 Ohio 
St. 266. 

Wis.—Wlsconsin Power & Light Co. 
v. City of Beloit, 254 N.W. 119, 215 
Wis. 439, followed in 264 N.W. 126, 
215 Wis. 454—Chase v. American 
- Cartage Co.. 186 N.W. 598. 176 Wis. 
235. 

Wyo.—^Miller v. Amorettl, 181 P. 420, 
26 Wyo. 170, followed In Miller v. 
Palmer, 181 P. 427. 26 Wyo. 191. 

16 C.J. p 962 note 66 [bl. 
CknLBtraotlon of j^ertlnent constitiu 
tional or statntorx provlslon 
Ark.—^McAdams v. Honley, 273 S.W. 

36'6. 169 Ark. 97, 41 AL.R. 629. 
jsr.j. —Sharp V. Borough of Vineland, 
190 A 44, 117 N.J.Liaw 698, afflrm- 
ing 183 A. 911, 14 N.J.Misc. 266, 
afflrmed 194 A 260, 118 N.J.Law 
667, 

Tex.—Austin Mill & Grain Co. v. 
Brown County Water Improvement 
Dist. No. 1. Clv.App., 128 S.W.2d 
829, error granted. 

Wash.—State v. Nikolich. 241 P. 664, 
137 Wash. 62. 

Prlnolple annonnoed to meet oonten^ 
tion of porty 

N.C.—Kirby v. Boyette, 24 S.E. 18, 
118 N.C. 244. 


84. Fla.—Therrell v. Reilly, 161 So. 
306, 111 Fla. 805. 

N.Y.—^Brennan v. Berry, 222 N.Y.S. 
365, 129 Misc. 671, afflrmed 222 N. 
Y.S. 776, 220 App.Div. 833. 

Tex.—^B. L. Martin, Inc. v. Kyser, 
Civ.App., 104 S.W.2d 692, error 
dlsmissed. 

Besponsire statements 

Statements in opinion, responsive 
to question put and treated by court 
aa decisive, are not dicta, but author- 
ity.—State v. Bank of Commerce, 202 
S.W. 834, 133 Ark. 498, L..R.A1918P 
638. 

Statement referxing to contlxLgenoy 
In opinion construing a deed as 
givlng grantee defeasible fee, which 
on his death without helr would pass 
to heirs of grantor*s deceased son, 
reference to such heirs as of blood 
of “flrst purchaser** is not dictum, 
where contingency on which state¬ 
ment Is based is referred to by “al- 
together probable,” showing it to be 
a material part of opinion.—Stevens 
V. Wooten, 130 S.E. 13, 190 N.C. 378. 

85. U.S.—Wagner v. Com Products 
Reflning Co.. D.C.N.J., 28 P.2d 617. 

Mo.—^In re Moody^s Estate, 83 S.W.2d 
141, 229 Mo.App. 625. 

Neb.—Sawyer v. Sovereigm ,Camp, W. 

O. W.. 201 N.W. 662, 112 Neb. 821. 
16 CJ. p 962 note 66. 

Sabordlnate pxoposition 
A proposition assumed or decided 
by the court to be true, and which 
must be so assumed or decided In 
order to establish another proposl- 
*tion which expresses the concluslon 
of the court, is as efflectually passed 
on and settled in that court as the 
very matter dlrectly decided.—John¬ 
son v. Seattle Electric Co., 81 P. 706, 
39 Wash. 211—16 C.J. p 962 note 66 
[c]. 

86. U.S.—Weedin v. Tayokichi Yam- 
ada, C.C.AWash., 4 P.2d 465, re- 
versing, D.C., Ex parte Tayohichl 
YamadA 300 F. 248—Watson v. St. 
Louls, L M. & S, Ry. Co., C.CArk., 
169 F. 942, afflrmed 32 S.Ct 533, 
223 U.S. 746, 66 L.Bd. 639. 

CaL—^People v. Reid, 232 P. 467, 196 
Cal. 249, 36 AL.,R. 1436. 

[Fla.—^Parsons v. Federal Realty Cor- 
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poration, 143 So. 912, 105 Fla. 106, 
88 AL.R. 275. 

Ky.—Swiss Oil Corporation v. 
Shanks. 270 S.W. 478, 208 Ky. 64, 
afflrmed 47 S.Ct 393, 273 U.S. 407, 
71 L.Ed. 709. 

Mo.—^Parish Co. v. Brown-Evans 
Mfg. Co., 230 S.W. 366, 207 Mo.App. 
78. 

N.M.—^Baca v. Chavez, 262 P. 987, 32 
N.M. 210. 

87. N.Y.—Smlth v. Scholtz, 68 N.Y. 
41. 

88. Ark.—Galloway v. Darby, 161 S. 
W. 1014, 105 Ark. 668, 44 L.R.A., 
N.S., 782, Ann.Cas.l914D 712. 

89. Ky.—Swiss Oil Corporation v. 
Shanks. 270 S.W. 478, 208 Ky. 64, 
afflrmed 47 S.Ct 393, 273 U.S. 407, 
71 L.Ed. 709. 

90. U.S.—^U, S. v. Title Insurance & 
Trust Co., Cal., 44 S.Ct 621, 265 U. 
S. 472, 68 L.Ed. 1110, afflrming, C. 
C.A, 288 F. 821—Van Dyke v. Park¬ 
er, C.C.AAriz., 83 F.2d 35—Cur- 
reri v. Vice, C.aACal., 77 F.2d 
130, certiorari denled 66 S.Ct 170, 
296 U.S. 638, 80 L.Ed. 464—Alco- 
Zander Co. v. Amalgamated Cloth- 
ing Workers of America, D.C.Pa., 
35 F.2d 203—^Williams v. Arllngton 
Hotel Co., D.C.Ark., 16 P.2d 412, 
reversed on other grounds, C.C.A, 
22 F.2d 669. 

CaL—Coombes v. Oetz, 18 P.2d 939, 
217 Cal. 320—^East Bay Municipal 
Utillty Dlst V. Kieffer, 279 P. 178, 
99 Cal.App. 240, denying rehearing 
278 P. 476, 99 Cal.App. 240—Wil¬ 
liams V. Southern Pac. Co., 202 P. 
356, 54 Cal.App. 571, certiorari de¬ 
nled ‘42 S.Ct 315, 258 U.S. 622, 66 
L.Ed. 796. 

Fla.—^Parsons v. Federal Realty Cor¬ 
poration, 143 So. 912, 105 Fla. 106, 
88 AL.R. 275. 

Ind.—Vandalia R. .Co. v. Schnull, 122 
N.B. 225, 188 Ind. 87, reversed on 

I other grounds 41 S.Ct 324, 255 U. 
S. 113, 65 LuEd. 539, conformed to 
130 N.E. 866, 190 Ind. 698. 

lowa.—Galvin v. Cltizens* Bank of 
Pleasantville, 250 N.W. 729, 217 
lowa 494—Waddell v. Board of Dl- 
rectors of Aurelia Consolidated In- 
dependent School Dlst., 176 N.W. 

, 66, 190 lowa 400. 
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and one point should not bc dcnied authority mercly 
bccause another point was more dwelt on and more 
fully arg^ed and considered nor does a dccision 
on one proposition malce statements of the court 
regarding other propositions dicta.®2 However, ex- 
pressions of opinion as to the construction of a stat¬ 
ute, if such expressions are not necessary for the 
rendering of the decision in question, do not con¬ 
stitute judicial determinations of the true construc¬ 
tion of the statute,®^ 

Infetior tribunals bound. Inferior tribunals are 
bound by the conclusions of the court of last re- 
sort, and cannot treat them as dicta on the theory 
that the questions determined were not properly 
raised by the record and were not necessary to the 
determination of the case;^^ and, in the absence of 
decisions to the contrary, dicta of a court of last 
resort, or other higher court, should be considered 
by inferior courts on the same matter.®5 it has 


21 C.J.S. 

been held that an inferior court is controlled, in de- 
ciding a particular question, by the dictum of a 
court of last resort, as to what decision it would 
make if the question came before it.®® 

c. Judicial Dicta 

An expression of opfnion on a point Involved In a 
case, argued by eounsei and deliberately passed on by 
the court, although not essentlal to the dlsposltlon of 
the case, If dictum. Is a Judicial dlctt^m. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, an expression of opinion 
on a point involved in a case, argued by counsel and 
deliberately passed on by the court, although not es- 
sential to the disposition of the case, if a dictum, 
should be considered a judicial dictum as distin- 
guished from a mere obiter dictum, which is an ex¬ 
pression originating alone with the judge writing 
the opinion, as an argument or illustration.®^ A 
fortiori, an expression which might otherwise be 


COUBT3 


Ky.—Swiss Oil Corporation v. 
Shanks, 270 S.W. 478. 208 Ky. 64, 
affirmed 47 S.Ct 393, 278 U.S. 407. 
71 L-Bd. 709. 

Or.—^Lovejoy v. City of Portland, 188 
P, 207, 95 Or. 459. 

Tex.—Stauollnd Oil & Gaa Co. v. Bd- 
gar. Civ.App., 98 S.W.2d 222. error 
, dismissed—Caaparia v. Fidellty 
Union Casualty Co., Civ.App., 66 
S.W.2d 404, error refused—^Park v. 
Soutii Bend Chilled Plow Co.. Clv. 
App., 199 S.W. 843, error refuaed. 
Utah-—Jones v. Mutual Creamery 
Co., 17 P.2d 266, 81 Utah 223, 85 
A.L.R. 908—^Utah Fuel Co. v. In- 
dustrial Commiaaion of Utah, 273 
P. 306, 73 Utah 199. 

Wls.—Chase v. American Cartage 
Co., 186 N.W. 698, 176 Wla. 236. 

15 C.J. p 953 note 69. 

Where two tndependeiii reasoua 
ara glvwL for a dsoisloii, neither one 
ia to be considered mere dictum, 
alnee there ia no more reaaon for 
calling one ground the real basis of 
the decision than the other. The rul- 
ing on both grounds Is 'the Judgxhent 
of the court, and each is of equa! 
valldity.—Gllgert v, Stockton Port 
Dist, 60 P.2d 847, 849, 7 Cal.2d 384— 
Bank of Italy Nat. Trust & Savings 
Asa*n V. Bentley, 20 P.2d 940, 942, 
217 Cal. 644, certiorari denied 64 S. 
Ct. 74, 290 U.S. 669, 78 L..EcL 671— 
Pugh V. Moxley, 128 P. 1037, 164 Cal. 
374. 

91. U.S.—^Rlchmond Screw Anchor 
Co. V. U. S.. 48 S.Ct 194, 275 U.S. 
331, 72 Lr.Bd. 803, reversing 61 Ct. 
Cl. 897. 

9U. lowa.—Galvin v. Citizens* Bank 
of Pleasantville, 260 N.W. 729, 217 
lowa 494. 

93. N.T.—^Marlon v. Welser, 196 N. 
Y.S. 886, 119 Misc. 412. 


CoiureitiitioaaUty | 

Expressions of opinion as to the 
construction of statutes in decisions 
passlng on their constitutionality do 
not constitute judicial determinations 
of the true construction of the stat¬ 
ute where there was no holding that 
the statute would be constltutional 
if given one construction and uncon- 
stltutlonal if given another, especlal- 
ly where the holding was that the 
statute was constltutional even if 
construed as claimed.—Marion v. 
Weiser, supra. 

94. Mo.—Qibson v. Chouteau, 7 Mo. 

App. 1, afflrxned 76 Mo. 38. 

Ohio.—Strauss v. Jacobs, 10 Ohio S. 

& GP. 132, 

Fedoval oourtfli 

<1) An expression of the views of 
the supreme court setting forth the 
mature and unanimous opinion of the 
members of the court on a question 
of law involved in the case at bar 
should be followed, and should not be 
rejected by an inferior court as dic¬ 
tum.—Cameron v. U. S,, Ariz., 260 F. 
943, 163 C,C.A. 193, affirmed 40 S.Ct. 
410, 262 U.S. 460, 64 L..Bd. 659—Dan¬ 
iels V. Wagner, C.C.A.Or., 205 F. 236. 

(2) The Circuit court of appeals 
would hesitate to disregard a hold¬ 
ing of the supreme court because a 
certaln point was not raised by un- 
successful party before the supreme 
court.—^Bank Line v. U. S., C.C.A.N. 
y.. 96 F.2d 62. 

(3) A decision of the supreme 
court on a question assigned as error 
and fully briefed, although no ex- 
oeption was taken in the lower court, 
may be treated by a distrlct court as 
establlshlng the law as against an 
objection that it was obiter dictum. 
—^U. S. V. Carlsou, D.C.Mlnn., 17 F. 
2d 628. 

9& N.T.—Gimbel Broa v. White, 10< 
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N.Y.S.2d 666, 256 App.Div. 439— 
People V. Cascia, 181 N.Y.S. 866. 
191 App.Dlv. 376. 

Federal courts 

A district court In determlning the 
constitutionality of a statute may be 
bound by doctrine of stare decisis 
as evidenced by decisions of United 
States supreme court and the Circuit 
court of appeals, and, where elther 
court has not passed on point in con- 
troversy, district court may consider 
pertinent obiter dicta in their opin- 
ions.—'Acme, Ina, v. Besson, D.C.N.J., 
10 F.Supp. 1. 

9dL Ala.—Johnston v. Mobile Hotel 
Co., 167 So. 595, 27 Ala.App. 145, 
certiorari denied 167 So. 596, 232 
Ala 175—^Bozeman v. State, 145 So. 
165, 25 AlaApp. 281—Gulf States 
Steel Co. V. Houston Furniture Co., 
110 So. 476, 21 Ala.App. 580, cer¬ 
tiorari demed 110 So. 478„215 Ala 
306. 

97. lowa—Perfection Tire & Rub¬ 
ber Co. V. Kellogg-Mackay Equip- 
menf Co., 187 N.W. 32, 194 lowa 
523. 

Miss.—State v. McDonald, 145 So. 
508, 512, 164 Miss. 405, citing Cor- 
pus Juzia 

Mont.—State ex rei. Blume v. State 
Board of Education of Montana, 
34 P.2d 515, 97 Mont. 371. 

N-.J,—Crescent Ring Co. v. Travelers* 
Indemnity Co., 132 A. 106, 102 N. 
J.Law 85. 

N.Y.—Chance v. Guaranty Trust Co. 
of New York, 298 N.Y.S. 17, 22. 
164 Misc. 346, quoting Corpus Jiu 
ris, and affirmed 297 N.Y.S. 293. 
251 App.Dlv. 855. 

Pa—In re Beirs Bstate, 81 PaDist 
& Co. 670. 

enn.—^Taylor v. Taylor, 40 S.W.2d 
393, 162 Tenn. 482. 

Utah.—Utah Fuel Co. v. Industrial 
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regarded as dicttun becomes an authoritative state- 
ment when it is expressly declared by the court to 
be announced as a guide for future conduct®® A 
statement of a rule of practice, by an appellate 
court, for the guidance of the courts of first in- 
stance and of the bar is not obiter dictum,99 and 
this also applies to statements disclosing the logic 
which induced the court to lay down a rule, and 
which were intended to enunciate general princi¬ 
pies to be regarded as settled.1 It has been held, 
however, that the court has no power to declare, 
for the government of future cases, principies or 
rules of law which cannot affect the resuit as to the 
thing in issue in the case before it;^ and that the 
fact that a higher court has condemned a certain 
practice is no authority for reversing a case by an 
intermediate court for such practice, unless and un- 
til the higher court has reversed a cause for that 
reason.9 


A judicial dictura is entitled to much weight, and;,, 
should be followed unless found to be erroneous.^ 

d. Dicta as Bule of Law 

Dicta frequenti/ repeated and approved may acquire 
thereby strength and Importance as precedents. 

Dicta, while not binding in themselves, may be- 
come finally a part of the recognized law of the 
land. It is within the power of a higher appellate 
court to make precedents where there are none to 
the contrary, and to this end it may adopt obiter 
rulings which appear to it to be legally sound.® 
Even though dicta have not the merit of having re¬ 
garded legal principies accurately, yet, having by 
frequent repetition and approval obtained a familiar 
place in the current decisions, they may ultimately 
be clothed with the same, or substantially the same, 
strength and importance attached to precedents,® 


Commlsalon of Utah, 278 P. 306, i 
73 Utah 199. i 

Wls.—Chase v. American Cartagre 
Co., 186 N.W. 698, 176 Wls. 285. 

16 C.J. p 963 note 70. 

Constzaotloii of statute 
When a court of last resort care- 
fully reviews speci Ac provislons of a 
statute and declares its interpreta- 
tlon thereof, such constructlon Is ju¬ 
dicial dictum and not mere obiter 
dictum and it Is the duty of a court 
of Arst Instance to follow such con- 
struction to the fullest extent, even 
thougrh not stricti/ necessary to the 
decision of the case in which It was 
laid down by the appellate court.— 
In re Bell’s Estate,' 31 Pa.Dlst. & Co. 
670. 

Biota held not Jndlolal 
Court's expressions as to ap- 
pllcabllity of statute to domestlc In¬ 
surance companles cannot be treated 
as Judicial Interpretatione of statute 
where only foreigm companies were 
involved In case declded.—^Bowers v. 
Missouri Mut. Ass’n, 62 S.W.2d 1058, 
333 Mo. 492, afflrming:, App., 62 S.W. 
2d 599. 

98. Cal.—^In re Turner's Estate, 196 
P. 807, 61 Cal.App. 317, certiorari 
denied Herrick v. Basletta, 42 S. 
Ct. 186, 257 U.S. 668, 66 L.Ed. 421. 
N.Y.—Chance v. Guaranty Trust Co. 
of New York, 298 N.Y.S. 17, 23, 164 
Mlsc. 346, quotlngr Corpus Jtixls, 
and afflrmed 297 N.Y.S. 293, 261 
App.Div. 865—^Matter of Fanoni, 
162 N.Y.S. 218, 88 Idlsc. 442, af¬ 
flrmed 163 N.Y.S. 1114, 169 App. 
Div. 968, afflrmed 110 N.B. 1040, 
216 N.Y. 640. 

Tenn.—^Brummitt Tire Co. v. Sinclair 
Reflning Co., 76 S.W.2d 1022, 1030, 
18 Tenn.App. 270, quotlng Corpns 
JtLris. 

Wis.—Chase v. American Cartage 
Co., 186 N.W. 698, 176 Wis. 286. 


Buling as to oommnnlcatlon wlth < 
foramaa of jnry 

An oplnlon, after mature conslder- 
atlon, that the probable eflect of the 
trlal court's misconduct in communl- 
cating with the foreman only during 
the Jury’s deliberation, in vlolatlon 
of statute, is of such public concem 
that lack of a falr trlal will be con- 
clusively presumed and no evidence 
to the contrary be heard on a mo- 
tion for a new trial, is binding, 
even if technlcally dictd. In view of 
the court'8 statement that the ques- 
tion is so Important as to makie a 
ruling appropriate, although un- 
necessary.—^Parker y. Bailey, Tex. 
Com.App., 16 S.W.2d 1033. 

99. U.S.—^Exporters of Manufactur- 
ers* Products v. Butterworth-Jud- 
son Corporation, D.C.N.Y., 266 P. 
907. 

N.Y.—Chance v- Guaranty Trust Co. 
of New York, 298 N.Y.S. 17, 164 
Misc. 346, ai&rmed 297 N.Y.S. 293. 
261 App.Div. 856. 

**When dealing with questlons of 
practice, as distinguished from ques- 
tions of substanUve law, appellate 
courts not infrequenti/ take the op- 
portunlty of statlng a rule for the 
guidance of the courts of first In¬ 
stance and of the bar.”—^Exporters 
of Manufacturers* Products v. But- 
terworth-Judson Corporation, D.C.N. 
Y., 266 P. 907, 908. 

1. Del.—Du Pont v. Peyton, 136 A. 
149, 16 DeLCh. 256. 

—^in re Lewis' Will, 71 P.2d 
. 1032, 41 N.M. 522. 

2. IlL—National Jockey Club v. Il¬ 
linois Racing Commisslon, 5 N.B. 
2d 224, 364 111. 630. 

lowa.—State v. Webster County, 227 
N.W. 596, 209 lowa 143. 

—^Trahan v. State Highway 
Commisslon, 151 So. 178, 169 Miss. 
732. 


3l Mo.—Emmert v. Electric Park 
Amusement Co., App., 193 SiW. 
909. 

4. Miss.—State v. McDonald, 145 
So. 508, 164 Miss. 406. 

Mont.—State ex reL Blume v. State 
Board of Bducation of Montana, 34 
P.2d 615, 97 Mont. 371. 

Pa.—^In re Beirs Estate, 31 Pa.Dist 
& Co. 670. 

Tenn.—Taylor v. Taylor, 40 S.W.2d 
393, 162 Tenn. 482. 

Tex.—Parker v. Bailey, Com.App., 16 
S.W.2d 1033. 

Wis.—Sprague v. Northern Pac. By. 
Co., 100 N.W. 842, 122 Wis. 609, 106 
Am.S.K. 997. 

16 C.J. p 963 note 70 [b]. 

Aa opinloa ob a qnestion of lav 
in determining controverted rights 
of persons or property may have 
weight as a precedent for future 
decisions.—^National Jockey Club v. 
Illinois Racing Commisslon, 5 N.B. 
2d 224, 364 111. 630. 

Jndlolal dictum is entitled to much 
greater weight than diotami and 
should not be llghtly disregarded.— 
Crescent Rlng Co. v. Travelers’ In- 
demnlty Co., 132 A. 106, 102 N.J. 
Law 85. 

5. Ga.—^Wilson v. Swords, 96 S.EL 
1013, 22 Ga.App. 233. 

S. U.S.—^U. S. V. Guaranty Trust 
Co. of New York, C.C.A.Mlnn., 33 
F.2d 533, certiorari granted 50 S. 
Ct. 40, 280 U.S. 646, 74 L.Ed. 606, 
and afflrmed 50 S.Ct. 212, 280 U. 
S. 478. 74 L.Ed. 656. 

N.J.—^McHugh V. Spotts, 3 A.2d 141, 
121 N.J.Law 447. 

Tex.—^Martin v. Pederal Life Ins. 

Co., CIvJIlpp., 116 S.W.2d 912. 

Wls.—Milwaukee Automobile Ina. 
Co., Limited, Mutual, v. Felten, 281 
N.W. 637, 229 Wis. 29. 

15 C.J. P 963 note 73. 
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especially where the dicta are the construction of a 
statute which has remained substantially the same,^ 
and it has been held that, when a construction of 
statutes involves a question of practice only, and 
has been for a number of years followed by the triai 
courts and indirectly approved several times on ap- 
peal, it will be followed until changed by law.^ So, 
where there is an accepted dictum of the law which 
has long formed the basis of contracts, and on the 
faith of which rights have vested, the courts will 
, decline to overrule it.9 Such dicta, however, should 
not be permitted to overcome a long line of author- 
ities to the contrary, unless such action is urgently 
impelled by highly persuasive reasons not previous- 
ly considered^^ 

The opinion of the highest court of another state 
on a certain issue, although dictum, is competent ev- 
idence of the law of that state with rclation to such 
issue.^^ 

§ 191. Matters Subsequent to Decision Af- 
fecting Force as Precedent 

A decislon'8 force as a precedent may be affected by 
a subsequent change In the law, a cessatlon of the 
reason for the decfslon, as by a change In conditione, and 
by other matters arising subsequent to the decision. 

A rule of law established by a court of last re- 
sort, as a precedent, ordinarily cannot be changed 


or affected except by a controlling decision of such 
court.^2 In the absence of such a controlling deci¬ 
sion, the force of a decision as a precedent under 
the stare decisis rule is not affected by the fact that 
certain justices subsequently withdraw their acqui- 
escence in the decision^^ or by the fact that the de¬ 
cision has been vigorously criticized by text writers 
as being out of harmony with the decisions of other 
States,or that it has not been followed generally 
by the legal profession and by triai judges.l® 

Changes in law. Where the law on a particular 
subject is Tadically changed or superseded by stat¬ 
ute, decisions under the old law become of little val- 
ue as authority,^^ When, however, a statutory pro- 
vision introduces no new principle, but is mercly af¬ 
firmative of the common law, decisions of the com- 
mon law are applicable as precedents after the en- 
actment of the statute,!*^ A statutory provision 
which is necessarily considered in a decision deny- 
ing an appeal and reargument of a former decision 
does not destroy the effect of the former decision.^^ 
A decision based on a statute subsequently repealed, 
but in substance restored by the initiative measure, 
does not lose its force by reason of the repeal.^® 

Cessation of reason for former decision. The 
courts may properly refuse to follow precedents 
where the reasons on which such precedents were 


^'Dleta dted xrlth approval In a 
case IxL wliicli the question Is in- 
volved, cease to be dicta.”—^Binford 
V. Carline. 8 Tenn.App. 364, 368. 

Obiter dicta as to a fandaxnental 
zlsrht in the case, sound in prtnclple, 
and unanimously adopted by an ap¬ 
pellate court, will be adhered to un¬ 
less and until a contrary rule Is 
announced by a hiyher court— 
Southern Hy. Co. v. City of Green- 
wood, D.C.S.C., 40 r.2d 679. 

Diota recognlziiifir absoluto ohaxao- 
tsr of pxlvileffed publication in a 
Judlcial proceedingr. which has also 
been recognlzed in other cases, has 
some persuasive, if not authorita- 
tlve, force.—^Donnell v. Linforth, 52 
P.2d 937, 11 Cal.App.2d 25. 

> Diota must bs right, in order to be 
valuable.—^Buchner v. Chlcairo, M. & 
N. W. H, Co., 19 N.W. 56. 60 Wis. 
264. 

Decisions constltuting* rules of .prop- 
erty see supra S 216. 

7. U.S.—^Republic Creosotlngr Co, v. 
Boldt Const. Co., C.C.A.Ohlo, 38 
P.2d 739. 

N.J.—McHugh V. Spotts, 3 A.2d 141, 
121 N.J.Law 447. 

Vnltad States supremo oonrfs ooiu 
Btruotion of a statute, althougrh 
obiter dicta, and Its repeated af- 
flrmance by the same couit, also 


dicta, must be taken as givingr to It 
the welght of a settled conclusion of 
law, that is, a construction of the 
statute which is binding- on a dis- 
trlct court.—^Arrigo v. Common- 
wealth Casualty Co., D.C.Md,, 41 P. 
2d 817. 

Valldlty of statute 
That the validity and hlndlng 
force of a statute have been long 
acqulesced in and recognlzed by dicta 
in Judiclal decisions fumishes an al- 
most irresistible reason for not over- 
tuming it—parte Gamer, 177 P. 
162, 179 Cal. 409. 

8. Neb.—^Mosher v. Huwaldt, 126 N. 
W. 143, 86 Neb. 686. 

9. N.C.—Kirby v. Boyette, 24 S.B. 
18, 118 N.C. 244. 

la Cal.—Pels V. Mohr, 14 P.2d 878, 
126 Cal.App. 800. 

11. Mass.—Haven v. Haven, 64 N.B. 
410, 181 Mass. 573. 

12 . N.Y.—B, N. Bxton & Co. v. 
Home Pire & Marine Ins. Co., 225 
N.Y.S. 714, 222 App.Div. 237, af- 
flrmed 164 N.B. 43, 249 N.Y. 268, 
61 A.L.R. 718. 

13. Wis.—^Wisconsin Power & Llght 
Co. V. City of Belolt, 254 N.W. 119, 
216 Wia. 439, followed In 254 N.W. 
126, 215 Wis. 464. 

14w Tex.—^Bennett v. Gulf, C. & S. 
P. R. Co., Clv.App., 169 S.W. 132. 
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18. Okl.—McDougal v. McHay, 142 
P. 987, 43 Okl. 261. 

Seldenee as to rule 
It has been held proper to ex¬ 
clude, as incompetent and immate- 
rial, the testimony of lawyers that 
the rule laid down by the United 
States Circuit court of appeals in 
a certain case has not been followed 
generally by the legal profession and 
by triai judges.—McDougal v. Mc- 
Kay, supra. 

Vot aocepted iu other jurlsdiotloBs 
Rule of law established by court 
decisions of state and founded in 
sound reason cannot be changed hy 
court because perhaps not accepted 
In other jurisdictions.—^Bastedo v. 
Prailey, 162 A. 621, 109 N.J.Law 390, 
87 A.L.R. 587. 

16. Pia.—^Dowllng v. Nicholson, 135 
So. 288, 101 Fla. 672. 

15 C J. p 964 note 8$. 

17. 111.—^Wren v. Dooley, 97 111.App. 

88 . 

15 C.J. p 954 note 87. 

18. N.Y.—Hudson-Harlem Valley 
TiUe & Mortgage Co. v. White, 10 
N.Y.S.2d 346, 26$ App.Div. 393, 
affirming 8 N.Y.S.2d 599. 

19- Cal.—^Rogers v. Sprlngfleld Firo 
& Marine Ins. Co., 268 P. 679, 92 
Cal.App. 537. 
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based no longer exist,20 as where they are based on 
differences and distinctions which have been de- 
stroyed by a later judicial decision or by statute .21 
However, the application of old principies to new 
conditions or changed facts does not offend the nile 
of stare decisis ,22 although prior decisions need not 
be followed where it cannot be done consistently 
with the traditional policy of the courts to adapt 
the law to the economic and social needs of the 
times .22 A rule of law, which has its origin in the 
decisions of the court, may be changed by the courts 
in the light of experience, and should be changed 
when the justice of the cause resulting from 
changed conditions so requires,^^ unless the rule has 
become fixed by constitutional or statutory provi- 

sion.25 

Subsequent judicial ohservations on decision. It 
has been stated that in the consideration of the doc- 


§ 191 

trine of stare decisis the interpretation is to be 
broader than that generally g^ven to decisions, or 
rather the effect of prior decisions is more compre- 
'hensive and wider reaching;^^ and not only are ac-" 
tual decisions followed, but it is even claimed that 
any subsequent allegation as to what is determined 
in any case is to be respected, so that not only the 
particular case but any subsequent interpretation or 
explanation of its meaning is to be regarded as Corn¬ 
ing within the doctrine and final.27 A decision ren- 
dered in o.bedience to a ruling of the supreme court 
of the United States, as then understood, is not con- 
clusive where such court subsequently places a con- 
trary construction on its former holding.22 

Lapse of time. A deliberate decision does not 
lose its authority as a precedent by lapse of time 
alone, and it is not necessary for the court to reit¬ 
erate the doctrine from time to time to keep it in 


20 . Ky.—Wermellng v. Wermeling, 
5 S.W.2d 893, 224 Ky. 107. 

Mo.—State v. Lee, 259 S.W. 798, 308 
Mo, 246—Kling v. Kansas City, 61 
S.W.2d 411. 227 Mo.App. 1248. 

N.J.—State V. Herbert, 106 A. 796, 
92 N.J.Law 341. 

Va.—Whitaker & Powle v. Lane, 104 
S.E. 252. 128 Va. 817, 11 A.L.R. 
1167. 

16 CJ. p 954 note 88. 

Abandomnent of dootrine 
A doctrine established by decisions 
should not be abandoned, unless rea- 
son therefor has ceased.—State, for 
Uso of Strepay, v. Cohen, 172 A. 274, 
166 Md, 682, 94 A.L.R. 427. 

ai. N.T.—Swlft & Co. V. Bankers 
Trust Co., 19 N.E2d 992, 280 N.Y. 
135, affirmlng 8 N.T.S.2d 923, 264 
App.Dlv. 666. 

aa. Colo.—Colby V. Board of Adjust- 
ment. 255 P. 448, 81 Colo. 844. 

N.J.—State V, Herbert, 106 A. 796. 
92 N.J.Law 841. 

Degree of authoxlty of former de- 
olslon depends on its agreement wlth 
the splrit of the times or Judgment 
of subse<iuent trlbunals on Its cor- 
rectness as a statement of exlstlng 
law.—Sldney Spltzer & Co. v, Com- 
mlssloners of Pranklln County, 123 
S.E. 636, 188 N.a 30. 

23. U.S.—Swetland v. Curtlss Alr- 
ports Corporation, C.C.A.Ohlo., 66 
P.2d 201, modlfylng, D.C., 41 F.2d 
929. 

N.T.—^Aero-Bocker Corporation v. 
Axelrod. 241 N.Y.S. 168, 136 Misc. 
621. 

Va.—^Whltaher & Powle v. Lane. 104 
S.E. 262, 128 Va. 817, 11 A.L.R. 
1167. 

Wls.—City of Milwaukee v. Mllwau- 
kee Electric Ry. & Light Co., 180 
N.W. 889, 178 Wls. 400, 13 A.L.R. 


802, modlfled 181 N.W. 821, 173 
Wls. 400. 

Where eonstitational or ftmda- 
mental rlghts are not threatened, the 
stare decisis rule does not require 
the court to cllng to outwom tech- 
nicalities and theories in a crlminal 
case.—People v. Palmlsano, 229 N.Y. 
S. 462, 132 Mlsa 244. 

24. U.S.—Ex parte U. S.. C.C.A. 
Wls., 101 F.2d 870, certlorarf 
granted U. S. v. Stone, 69 S.Ct 
1044, 307 U.S. 620, 83 L.Ed. 1499. 
Pia.—^Evans v. Green, 180 So. 763, 
132 Fla. 469—Layne v. Tribune 
Co., 146 So. 234, 108 Pia. 177, 86 
A.L.R. 466. 

lowa.—Montanick v. McMillin, 280 
N.W. 608, 616, 225 lowa 442. 

Or.—In re Hood River, 227 P. 1066, 
114 Or. 112, error dismissed Pa- 
cldc Power & Light Co. v. Bayer, 
47 S.Ct, 246, 273 U.S. 647, 71 L.Ed. 
821. 

S.C.—Ezell V. Ritholz, 198 S.E. 419, 
188 S.C. 39. 

"That the common law has within 
itself the quality and capacity for 
growth and' of adaptation to new 
conditions, has been one of its most 
admirable features. The law has 
the inherent capacity to meet the re- 
quirements of the new and various 
experiences which arise out of the 
development of the country."—^Mon- 
tanick v. McMillin, supra. 

Xt is the duty of the eonrts ‘*to ire- 
wnid and reapply the anclent mles 
so as to flt them 'to modem condi¬ 
tions, where there has arisen and be¬ 
come involved, new factors of life 
and business arialng from the com- 
plexities of a mechanized era of hu- 
m^ T i progrress.”'—^Layne v. Tribune 
Co., 146 So. 234, 237, 108 Pia. 177, 86 
A.L.R. 466. 

AS repeal or amendment of mle 

Declaration of a common-law rule 
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Which changes a former statement of 
it in effect repeals or amends the 
rule as formerly stated, but in legal 
theory it is a statement of the rule 
in force that renders the former 
statement of it erroneous.—^Niemi v. 
Boston & M. R. R., 173 A. 361, 87 
N.H. 1, affirming 176 A. 246, 87 N. 
H. 1. 

Tinanoial panio does not warrant 
setting aside of established rules of 
law relating to Judicial sales to 
meet an alleged emergency, since 
Public policy and Interests of debtors 
require stabillty in Judicial sales, 
which should not be disturbed in ab- 
sence of fraud, mistake, or violatlon 
of duty by offlcer making sale, or by 
purchaser.—Chicago Title & Trust 
Co. v. Robin, 198 N.B. 4. 361 111. 261, 
reversing 278 111.App. 20, and fol¬ 
lowed in Chicago Title & Trust Co. 
y. Bamburg, 198 N.B. 10, 361 IlL 
291, reversing 278 111.App. 1. 

25. lowa.—^Montanick v. McMillin, 
280 N.W. 608, 226 lowa 442. 

26L Ala.—^Matheson v. Hearin, 29 
Ala. 210. 

27. Ala.—^Matheson v. Hearin, su- 
pra. 

Mo.—^Kling v. Kansas City, 61 S.W. 
2d 411. 227 M 0 .APP. 1248. 

Jndgment of an Intermedlata ax>- 
pellate court, construing a statute, is 
to be interpreted in the light of the 
decision of a higher appellate court, 
afflrming it, but puttlng a different 
construction on the statute.—People 
V. Shoemaker, 239 N.Y.S. 71, 228 App. 
Div. 314, reversing 236 N.Y.S. 70, 134 
Misc. 542. 

28. Tenn.—^Union, etc., Bank v. 

Memphis, 46 S.W. 557, 101 Tenn. 
154. 

Wash.—^Union Oil Co. of California 
v. State. 216 P. 22, 126 Wash. 327. 
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force,29 but it has been said to be a significant fact 
in determining the wcight of a decision that, in a 
long period of years from the date of its rendition, 
‘it has never been referred to in the jurisdiction 
where it was rendered.30 On the other hand, it is 
considered that an additional reason for refusing to 
change a rule established by a decision of courts is 
found in the fact that it has been adhered to for 
many years and a decision, repeatedly followed 
and not questioned will not be construed as altered 
by later cases, although they contain implications at 
variance therewith.32 

Change of organisation of court Where a court 
is abolished or reorganized and succeeded by a new 
court which is in fact a continuation of the former 
court, the decisions of such former court are gen- 
erally followed in the application of the principle 
of stare decisis, except where such decisions are 
manifestly erroneous.^^ A fortiori a change in the 
personnel of a court affords no ground for re^)pen- 
ing a question which it has once authoritatively set- 
tled.34 

Effeci of appeal. The fact that an appeal has 
been taken from the court of last resort of a state 
to the supreme court of the United States does not 
release the state courts from the obligation of fol- 
lowin^ such decision, as it remains the law until it is 
reversed and a decision of the supreme court of 
the United States putting its affirmance of the decree 
of the state appellate court on a ground different 
from that taken by the state court in its opinion does 
not affect the binding authority of the decision of 
the state court as a judicial precedent on the ques¬ 


tion covered.36 It has been held not improper for the 
court of civil appeals of a state to cite a decision 
of that court as a precedent, although a writ of er¬ 
ror on such decision is pending and undetermined m 
the state supreme court ;37 but, on the other hand, it 
has been held that an opinion of an intermediate ap¬ 
pellate court cannot be relied on as authority, where 
the case has been transfcrred to a higher court for 
a further hearing.38 The refusal of a writ of er¬ 
ror by a court of last resort cannot override a sub- 
sequent express decision of the same question in an 
opinion of such court.33 

Effeci of grani of rehearing, A decision in 
which a rehearing is granted is not authority, 
where, before any hearing or further decision is 
rendered in banc, the proceeding is dismissed on 
motion.^® It has also been held that even pending 
an application for a rehearing, a case cannot be re¬ 
lied on or cited as authority, as such an application 
suspends the judgment;^! and also that as the au¬ 
thority of an opinion is nullified by the granting of 
a petition for a rehearing, such opinion is not an 
authority with respect to questions decided there- 
in,42 even though they wcre not referred to or dis- 
cussed in the second opinion on the rehearing.43 
On the other hand, it has been considered that, 
where a rehearing is granted on one ground but de- 
nied on the other, the decision as to the latter is 
binding as a precedent."*^ . 

§ 192. Conflicting Decisions 

In case of a confllct In the decisions of a court, the 
latest decision Is generali/ regarded as controlling, as 


as. N.T.—New York Cent Trust 
Co. V. Falck, 164 N.T.S, 473, 177 
App.Div. 501. 

30. lowa.—Ford v. Billey, 166 N.W. 
613, 174 lowa 248, 

N.C—^WiUiamson v. Rabon, 98 S B 
830. 177 N.C. 302. 

31. Me.—State v. Rudman, 136 A. i 
817, 126 Me. 177. 

Wis .—In re Kootz' WIU, 280 N.W. 
672, 228 Wis. 306—Campbell v. 
Mickelson, 279 N.W. 73 , 227 Wis 
429. 

16 C.J. p 955 note 95. 

ICore than a year 
Where law laid down by decision 
constnilng public contractor’s bond 
executed under a statute bas been In 
force and effect for more than a 
year. durlng which time many slml- 
lar bonds bave been written, the 

csase bas become stare decisis._ 

Multnomab County v. United States 
Fldellty & Guaranty Co., 180 P. 104 
92 Or. 146. 

32. Ga.—Yarbrough v. Stuckey, 147 | 


S.B. 160, 39 Ga.App. 266, followed 
In 147 S.E. 163, 39 Ga-App. 2W. 
3a Okl.—State v. Chaney, 102 P. 
133, 23 Okl. 788. 

15 C.J. p 955 note 96. 

34 . lowa.—State v. Grattan, 256 N. 
W. 273, 218 lowa 889. 

16 C.J. p 965 note 97. 

35. N.Y.—^Rocbester, etc., R. Co. v. 
Clarke Nat. Bank, 60 Barb. 234. 

36. N.J,—Paterson v. East Jersey 
Water Co., 70 A. 472, 74 N.J.Bq. 
49, afflrmed 78 A. 1134, 77 N.J.Bq. 
588. 

37 . Tex.—Southwestem States Port- 
land Cernent Co. v. Rlser, Civ.App 
187 S.W. 1188. ■ 

38. Cal.—^Rex, Inc. v. Superior Court 
In and for Los Angeles County, 
App., 93 P.2d 182, followed In Has- 
kell V. Superior Court in and for 
Los Angeles County, App., 93 p. 2 d 
183 and Lauder v. Superior Court 
in and for Los Angeles County 
App., 98 P.2d 188—Aungst v. Cen¬ 
tral Callfomia Tractlon Co„ 1 P, 2 d 
66 , 115 CaljV.pp. 113 . 
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39 . Tex.—Shropshire v. Commerce 
Farm Credit Co., 30 S,W.2d 282, 120 
Tex. 400, 84 A.L.R, 1269, revers- 
ing, Civ.App., 266 S.W. 612, and re¬ 
hearing denled 39 S.W.2d 11 120 
Tex. 400, 84 A.L.R. 1269, certio¬ 
rari denled Commerce Farm Credit 
Co. V. Shropshire, 52 S.Ct. 130, 284 
U.S. 676, 76 L.Ed. 571. 

40. Cal.—Ex parte Whitley, 77 P. 
879, 144 Cal. 167, 1 Ann.Cas. 13, 

La.—^New Orleans Securities Co. v. 

! City of New Orleans, 139 So. 636, 
173 La. 1097. 

Miss.—State v. Jones, 64 So. 241, 106 
Mlss. 622. 

41. Utah.—Karren v. Balr, 226 P. 
1094, 63 Utah 344. 

42. Ind.—Barr v. Sumner, 107 N.R 
676, 109 N.B. 193, 183 Ind. 402. 

43- Cal.—Federolf v. Birks Bros., 
242 P. 886, 76 Cal.App. 345. 

Ind.—Barr v. Sumner, 107 N.B. 675, 
109 N.B. 193, 183 Ind. 402. 

44. N.C.—Mayo v. Washington, 29 
S.B. 343, 122 N.C. 6, 40 L.R.A. 163. 
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against prfor decislons and shouid be followed In de- 
termlnlng the same question. 

According to some decisions, where conflicting 
decisions have already been made by inadvertence 
or otherwise, and the position of the court is there- 
fore uncertain, the rule of stare decisis does not ap- 
ply,45 and in such event, it has been held that it is 
the duty of the court to follow the decision which 
it conceives is based on the sounder reasoning.46 
By the weight of authority, however, it is generally 
considered that in case of a conflict the last expres- 
sion of the court is controlling as against prior opin- 
ions.47 In case of a conflict between decisions on 
a contract relation and decisions in ex delicto cas¬ 
es, arising out of such relation, in a case of the lat- 
ter character the decisions in such cases shouid be 

followed.48 

Under some statutory provisions, unless an earlier 
decision has been overruled or materially modified, 
in the manner provided by statute, it is superior in 


authority to later decisions to the contrary and 
shouid be given first consideration in deteniiining a 
question.49 If a question has been decided express- 
ly in an earlier case which has never been modified 
or questioned, the mere fact that the reasoning of 
the few later cases involving somewhat similar but 
really different questions seems to indicate a change 
of view affords no justification for a departure from 
the rule laid down in the earlier decision.50 An 
earlier decision which harmonizes with the great 
weight of authority must prevail, and that part of 
a later decision which is not in harmony with the 
weight of authority both in the federal and state 
courts must be overruled.5l 

In inferior courts. So far as inferior courts are 
concemed, it is their duty to follow the latest de¬ 
cision of the court of last resort, or higher appel¬ 
late court, regardless of whether or not it is in har¬ 
mony with earlier decisions of that court®^ This 
rule applies where a later decision of a coordinate 


45- XjSu —Dorsey v. Metropolitan 
Life Ins. Co.. App.. 14B So. 304. 

16 C.J. p 955 note 9. 

Stare declsie cannot be oonstmed 
as glvlng* a vested riglit when there 
are confllctlng decisions. but can be 
sustalned only when the decisions 
are uniform and consistent—Patter- 
son V. McCormIck, 99 S.B. 401, 405, 
177 N.C. 448, quotingr Corpus J^uzis. 
Conflict between decision by fuU 
court and decision by less than 
full court see supra § 189. 

'46- Ky.—Meade v. Commonwealth, 
282 S.W. 781, 214 Ky. 88 . 

S.C.—Daughty v. Northwestern R. 
Co., 75 S.E. 553, 92 S.C. 361. 

47. Ark.—State ex rei. Attomey 
General v. Irby, 81 S.W.2d 419, 
190 Ark. 786, certiorari denled Irby 
V. State of Arkansas ex rei. Attor- 
ney General, 66 S.Ct 136, 296 U.S. 
616, 80 L.Bd. 437. 

Cal.—Jolley v. Clemens, 82 P. 2 d 51, 
28 Cal.App.2d 55—^Kenney v. An- 
tK)«h Live Oak School Dist, 63 
P. 2 d 1143, 18 Cal.App. 2 d 226. 

Colo.—Parker v. Plympton, 278 P. 
1030, 85 Colo. 87—^Baker v, Sock- 
well, 251 P. 643, 80 Colo. 309. 

La.—^Weaver Bros. Realty Corpora¬ 
tion V. Voight, App., 191 So. 680. 
Md.—^Rice V. Biltmore Apartments 
Co., 119 A. 364, 141 Md. 607. 

Mo.—State ex rei. Dunham v. Elll- 
son, 213 S.W. 469, 278 Mo. 649, re- 
versmg Griggs v. X>unham, App., 
204 S.W. 673—Martin v. St Joseph, 
117 S.W, 94, 136 Mo.App. 316. 

Ohio.—^Homsby v. State. 163 N.E. 
923, 29 Ohio App. 495—City of 
Toungstown v. Amold, 15' Ohio 
App. 112. 

Or.—^Libby v. Southern Pac. Co., 219 
P. 604, 109 Or. 449, rehearing de¬ 
nled 220 P. 1017, 109 Or. 449. 

21 C.J.S.-21 


Pa.—Raub Supply Co. v. National 
Casualty Co., 47 Dauph.Co. 446. 
S.C.—^Bruner v. Automobile Ins. Co. 
of Hartford, Conn., 164 S.E. 134, 
166 S.C. 421 . 

Baxiler case regarded as o-rerroled 

In so far as any inconslstency ex- 
isted between two cases, older case 
was required to be considered as 
having been overruled by the later, 
as respecta question of controlling 
precedent—^Puget MIU Co. v. Kerry, 
49 P.2d 67, 183 Wash. 642, 100 A.L.R. 
1220. 

Oa a federal question. 

State court must recognize and 
follow most recent United States su¬ 
preme court decision on a federal 
question, although it conflicts with 
previous decisions.—^Fidelity & Guar- 
; anty Pire Corporation v. Leser, 193 
I A. 164, 172 Md. $52. 

Decisions held not conflloting 
U.S.—^U. S. Pidellty & Guaranty Co. 
V. Henry Waterhouse Trust Co., C. 
C.A.Hawaii, 11 P.2d 497. 

Mo.—^Pitzgerald v. Colorado Life Co., 
App., 116 S.W.2d 242, 

Tex.—^Davies v. Texas Employers' 
Ins. Ass’n, Com.App., 16 S.W.2d 
624, reversing Texas Employers' 
Ins. Ass’n v. Davies, Civ.App., 6 
S.W.2d 792, and motion overruled 
Davies v. Texas Employers’ “Ins. 
Ass’n, Com.App., 29 S.W.2d 987. 

48. La.—^Marquez v. Le Blanc, App., 
143 So. 108. 

49. Ga.—Jewel Tea Co. v. City of 
Cartersville, 196 S.E. 712, 185 Ga. 
799—Corley v. City of Atlanta, 182 
S.E. 177, 181 Ga. 381—Huley v. 
Huley, 114 S.E. 184, 154 Ga. 321— 
Howell V. Nance, 112 S.E. 294, 28 
Ga.App. 576—Maryon v. City of 
Atlanta, 99 S.E. 316, 23 Ga.App. 
716, conformlng to answers to eer- 
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tilled questions 99 S.B. 11«, 149 
Ga. 35—^Horton-Hughes Pumiture 
Co. V. Broad Street Hotel Co., 95 S. 
B. 373, 22 Ga.App. 89. 

Xn Califomla, where a decision of 
the supreme court In banc was over¬ 
ruled by a decision in department, 
and there was no petitlon for re- 
heaiing, so that the case was not 
called to the attention of the full 
bench, and no rule of property was 
involved, the supreme court In banc 
could adhere to Its former decision. 
—^Robison v. Mltchel, 114 P. 984, 
159 Cal. 581. 

60. U.S.—Sheldon v. Metro-Goldwyn 
Pictures Corporation, D.C.N.Y., 26 
P.Supp. 134. 

Md.—Pittman v. Home Owners’ Loan 
Corporation of Washington, D.C„ 
2 A.2d 689, 175 Md. 612, certiorari 
graated 69 S.Ct 787, 306 U.S. 628, 
83 L.Ed. 1031, affirmed 60 S.Ct 15. 
N.Y.—^Rowland v. New York, 44 N. 

Y.Super. 569, afflrmed 83 N.Y. 372. 
N.C.—^Williamson v. Rabon, 98 S.E. 
830, 177 N.C. 302. 

51. Me.—State v. Vashon, 123 A. 
511, 123 Me. 412. 

62. U.S.—^R. J. Resmolds Tobacco 
Co. V. Robertson, C.C.A.N.C, 80 P. 
2d 966, certiorari denled 66 S.Ct 
696, 297 U.S. 719, 80 L.Bd. 1004— 
Jellison V. Krell Plano Co., D.C 
Ky., 246 P. 609. 

Ala.—^Pox V. State, 87 So. 621, 17 
Ala.App. 559, certiorari denled 87 

So. 623, 206 Ala. 74—Sloss-Sheffleld 
Steel & Iron Co. v. Dean, 84 So. 
419, 17 Ala-App. 253. 

CaL—^uter Harbor Dock & Wharf 
Co. V. City of Los Angeles, 193 P. 
137, 49 CaLApp. 120. 

111.—Waxenberg v. Bro-wn, 20 N.B.2d 
150, 299 111.APP. 225—McMlUen v. 
Betz, 224 llLApp. 117. 
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appellate court is affirmed by the court of last re- 
sort®3 So, also, where pending a rehearing in a 
court of intermediate appeals the court of last re- 
sort decides the question otherwise than was decided 
by Ijie court of intermediate appeals, it is the duty 
of the latter court on the rehearing to follow the 
decision of the highest court and overrule its own 
decision,®^ and if, in the interval between a first 
and second appeal to an intermediate court, the 
court of last resort rules on the question involved, 
such ruling shouid be followed on the second ap- 
peal^B Where, however, the inferior court has 
rendered a final decree settling the rights of. the 
parties in accordance with the latest decision of the 
court of last resort, and its judgment has been af- 


firmed by that court, the matter will not be reopened 
merely because the court of last resort has changed 
its ruling on the principle in a subsequent ded- 
sion.55 

§ 193. Rulc Not Applied to Perpetuate Er¬ 
ror 

Previous decfsions shouid not be followed to the ex- 
tent that a»'levou8 wpong may resuit; and, accordingiy, 
the courte ordinarlly wlll not adhere to a rule or prfn- 
ciple established by previous decislons which they are 
convinced Is erroneous. 

The rule of stare decisis is not so imperative or 
inflexible as to preclude a departure therefrom in 
any case,5 ^ but its application must be determined 


Ind.—State ex rei. Department of 
Financial Instltutlons of Indiana 
V. Sonntag, 195 N.B. 601, 101 Ind. 
App. 667. 

Ky.—Smlth v. Overstreet's Aam’r, 
81 S.W.2d 571. 258 Ky. 781. 

Da.—Spiro v. Corpora, App., 174 So. 
145—Samuel Stamping & Bnamel- 
Ing Co. V. Monroe Fumiture Co., 
App., 171 So. 463. amended and re- 
hearlng refused 172 So. 217. 

Mo.—State ex reL City of St. Louia 
V. Hali. 76 S.W.2d 678, 336 Mo. 
1097—State ex rei. Barber v. 
Danes. 6 S.W.2d 898. conformed to 
Barber v. American Car & Foundry 
Co., App., 14 S.W.2d 478—State ex 
rei. Hopklns v. Danes, 6 S.W.2d 
893, 319 Mo. 738, quashlng opln- 
lon Hopklns v. American Car & 
Foundry Co., App., 296 S.W. 841— 
State ex rei. Hausgen v. Allen, 260 
S.W. 906, 298 Mo. 448, quashlng 
certiorari Hausgen v. Elsberry 
Dralnage DIst, App., 245 S,W. 401 
—Campbell v. Termlnal R. Ass'n 
of St. Louls, App,, 126 S.W.2d 
916—^Langan v. U. S. Life Ins. Co., 
App., 121 S.W.2d 268, transferred, 
Sup., 114 S.W.2d 984—Tate v. 
Parmers’ Exchange Bank of Chula, 
App., 87 S.W.2d 992—Central State 
Savlngs & Loan Ass'n v. U. S. 
Pidelity & Guaranty Co., 30 S.W. 
2d 774, 224 MoJLpp. 673, reversed 
on other grounds Central States 
Savlngs & Loan Ass*n v. U. S. 
Pidelity & Guaranty Co„ 66 S.W.2d 
660, 884 Mo. 680—Paublon v. Kan- 
san City Public Service Co., App., 
22 S.W.2d 897—State Parmers* 
Mut. Tornado Ins. Co. v. Cantley, 6 
S.W.2d 970, 222 Mo.App. 889—State 
ex rei. Concrete & Steel Const. Co. 

V. Southern Surety Co., 294 S.W. 
123, 221 Mo.App. 67—^Aronson v. 
Maryland Casualty Co., 280 S.W. 
724, 222 Mo.App. 490—State ex rei. 
Zeppenfeld v. CaJhoun, 279 S.W. 
188, 219 Mo.App, 482—Rhodes v. 
Mlssourl Pac. R. Co., 255 S.W. 
1084, 213 Mo.App. 616—Carro 11 v. 
Missouri Pac. Ry. Co., App., 229 S. 

W, 234—^Bragg v. KlrksvlUe Pack- 


Ing Co., 226 S.W. 1012, 205 Mo.App. 
600—^Mergenthaler LinotSHPe Co. v. 
Hays, App., 202 S.W. 300, conform- 
Ing to State ex reL Hays v. Rob- 
ertson, 196 S.W. 1132, 271 Mo. 475, 
which quashes Mergenthaler Lino- 
type Co. V. Hays, 181 S.W. 1183, 
and error dismlsaed Mergenthaler 
Linotsrpe Co. v. Davis, 40 S.Ct. 133, 
257 U.S. 266, 64 L.Ed. 255—Willls 
V. E:ansas City Termlnal Ry* Co., 
App., 199 S.W. 736. 

N.J.—Solazco V. Carol, 186 A. 510, 14 
N.J.Mlsc. 436—^Makohon v. Mlllers 
Nat Ins. Co,, 171 A. 513, 515, 12 
N.J.Misc. 282, citing Corpus Jnzis. 
N.Y.—Gottesman v. Goldberg, 266 
N.T.S, 676, 149 Misc. 50. 

Ohio.—Mutual Life Ins. Co. of Balli- 
more v. Connell, 183 N.B. 286, 43 
Ohlo App. 415. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. McCrorey, Com.App., 28 S.W.2d 
691, reversing, Clv.App., 10 S.W.2d 
1021—Sproles Motor Frelght Lines 

V. Juge, Clv.App., 128 S.W.2d[ 919, 
error dismissed, judgment correct 
—Press V. Davis, Civ.App., 118 S. 

W. 2d 982, error granted—^Parker v. 
Mather, Civ.App., 59 S.W.2d 961, 
error refused—^Pederal Surety Co. 

V. Blackwood, Civ.App., 46 S.W.2d 
1062—Southern T^avelers' A88’n v. 
Cole, Civ.App., 45 S.W.2d 676— 
Tanton v. Stata Nat. Bank of EI 
Paso, 48 S.W.2d 957, afflrmed 79 S. 

W. 2d 833, 126 Tex. 16, 97 A.L.R. 
1093—Southwest Contract Pur- 
chase Corporation v. McGee, Civ. 
App., 296 S.W. 912, afflrmed 86 S. 
W.2d 978, 120 Tex. 240. 

15 C.J. p 966 note 13, 

But court of clvll appeals has 
been held free to decide polnt ac- 
cordlng to welght of authorlty and 
better reasoning, where supreme 
court decislons involving same polnt 
were confllctlng.—Shropshire v. Com- 
merce Farm Credit Co., Clv.App., 266 
S.W. 612, reversed on other grounds, 
Com.App., 280 S.W. 181, reversed on 
other grounds 30 S.W.2d 282, 120 
Tex. 400, 84 A.L.R. 1269, rehearing 
denied 89 S.W.2d 11, 120 Tex. 400, 84 I 
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I A.L.R. 1269, certiorari denied 62 S. 
Ct. 130, 284 U.S. 675, 76 L.Ed. 571. 
I Before glving an instructlon based 
on a foxxnar decision of the highest 
court, the trlal court shouid ascer- 
taln whether it has stood the test 
of criticism In later decislons of 
such court.—State v. Brannon. 137 
S.E. 649, 103 W.Va. 427. 

Rights acomlng whlle overxnled de. 
oislon In foxce 

Under a constitutional provision to 
the elfect that the last previous rul¬ 
ing of the supreme court on any 
question of law or equity is control- 
ling on the inferior courts, an In¬ 
ferior court must follow the latest 
decision of the court of last resort 
even in deallng with rights which ac- 
crued' whlle the overruledf decision 
was stili in force.—Sedalia v. Gold, 
91 Mo.App. 32. 

sa. Tex.—Federal Mortg. Co. v. 
Hawkins, 111 S.W.2d 1062, 131 Tex. 
66, reversing, Clv.App., 95 S.W,2d 
744. 

Judgment reversed 

A Judgment of the court of civU 
appeals would be reversed by the 
supreme court and Judgment ren¬ 
dered for the plaintift in error, where 
a Judgment of another court of civll 
appeals reaching an opposite con- 
clusion in a oase in which control-, 
llng facts were identical had been 
afflrmed by the supreme court.—^Ped- 
eral Mortg. Co. v. Hawkins, sup'a. 

64. N.Y,—^Walsh v. Hanan, 87 N.Y. 
S. 930, 93 App.Div. 580, 66 N.Y.S., 
1066, 66 App.Div. 92. 

55. Mo.—^Thompson v. Irwin, 76 Mo., 
App. 418. j 

G&. Mo.—^Harburg v. Amold, 87 Mo. 
App. 826. 

N.C.—State v. Bell, 49 S.E. 163, 136 
N.C. 674. 

57. Ky.—Loulsville & N. R. Co. v. 
Hutton, 295 S.W. 176, 220 Ky. 277, 
63 A.L.R. 1328. 

Mich.—^Morley v. Uni versi ty of De- 
troit, 256 N.W. 861, 871, 269 Mich. 
216, citing Corpus Juris. 
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in each case by the discretion of the court,®® and 
previous decisions should not be followed to the ex- 
tent that error may be perpetuated and grievous 
wrong be the result.®9 Accordingly, unless a doc- 
trine or principle has become so well established 


that it may fairly be considered to have become a 
rule of property, as explained infra § 216, the 
courts will not adhere to it, although established by 
previous decisions, if they are convinced that it is 
erroneous,®® even though it may have been reas- 


N.C.—Sidney Spltzer & Co. v. Com- | 
missloners of Pranklin County, 123 i 
S.E. 636, 687, 188 N.C. 30, citing 

Corpns Jnrls. 

Pa.—Llpoflf V. United Food Workers 
Industrial Union, Local No. 107, 
88 Pa.Dist. & Co. 699. 

15 C.J. p 966 note 17. 

“The doctrlne of stare decisis is 
not one to be either rigidly applled 
or blindly followed. So used the 
doctrlne would nulllfy that basic 
principle of the common law which 
permits it to grow and develop to 
meet new and changing social condi- 
tlons and would soon render the law 
inelastlc, archalc and useless to 
serve the needs of a dynamic com- 
munity.”—^Amoskeag Trust Co. v. 
Trustees of Dartmouth College, 200 
A. 786. 788. 89 N.H. 471, 117 A-L.R. 
1186. 

“Though the determlnatlon of the 
questlon of law involved in . . . 

litlgation may dictate a slmilar con- 
clusion in litlgation between other 
parties where slmilar Questlons are 
involved, yet such parties may stili 
challenge the correctness of the orig- 
Inal declsion and the court may re¬ 
fuse to follow it.’*—Sears, Roebuck 
& Co. V. 9 Avenue-31 Street Corpora¬ 
tion, 9 N.E.2d 20, 26, 274 N.Y. 388, 
modifylng -290 N.Y.S. 129, 248 App. 
Div. 719, afflrmlng 286 N.Y.S. 622, 168 
Mlsc. 689, remittitur amended 10 N. 
E.2d 689, 274 N.Y. 636. 

58. N.H.—^Amoskeag Trust Co. v. 
Trustees of Dartmouth College, 
200 A. 786, 89 N.H. 471, 117 A,L.R. 
1186. 

16 C.J. p 957 note 18. 

Announoement of error 

As between the line of decisions 
of the court which the court be- 
lieves to announce the law correctly 
and another line of decisions which 
appear to arrive at erroneous con- 
oluslons, it is court*s duty to an¬ 
nounce the error when Its attention 
is called thereto, and to affirm its 
vlpws of what the law really Is.— 
Middleton v. State. 217 S.W. 1046, 
86 Tex.qy, 307. 

59. 111.—^Prall V. Burckhartt, 182 N. 
E. 280. 299 111. 19, 18 A.Ii.R. 992. 

La.—State v. Brown, 109 So. 394, 161 
La. 704. 

Mich.—Hilt V. Weber, 233 N.W. 169. 

252 Mich. 198, 71 A.L.B. 1288. 
Miss.—Mitchell v. State, 176 So. 743, 
746, citing Corpus JUrls—^Brewer 
V. Browning, 76 So. 619, 116 Miss. 
368, L.R.A.1918P 1185, AnmCas. 

1918B 1013, overruling suggestion 
of error 76 So. 267, 115 Miss. 358, 


L.R.A.1918F 1185, Ann.Cas.l918B 
1013. 

Mo.—St. Louis Poster Advertising 
Co. V. City of St Louis. 195 S.W. 
717, afflrmed 89 S.Ct. 274. 249 U. 
S. 269, 63 L.Ed. 599. 

N.C.—Sidney Spitzer & Co. v. Com- 
missioners of Pranklin County, 123 
S.E. 636, 637, 188 N.C. 30, citing 
Corpus Jnrls—^Patterson v. McCor- 
mick, 99 S.E. 401. 405, 177 N.C. 
448, citing Corpus Jozis. | 

Wash.—State v. Savidge, 258 P. 1. 
144 Wash. 302—Schramm v. Steele, 
166 P. 634, 97 Wash. 309. 

15 C.J. p 967 note 19. 

Znunimlty to exnbezzler 

The rule of stare decisis, of lim- 
ited application in cases involving 
penal statutes, should not be applled 
to afford an embezzler of private 
funds Immunity from prosecution on 
repayment of such funds to his em- 
ployer.—State v. Matthews, 226 S. 
W. 203, 143 Tenn. 468, 13 A.L.R. 314. 

60. U.S.—Candler v. Rose, C.C.A. 
Ga.. 80 P.2d 407. followed in Citi- 
zens & Southern Nat. Bank v. 
Rose, 80 P.2d 410—^Raphael v. U. 
S., 23 C.C.P.A. (Customs) 253. 

Ariz.—^Byers v. Comer, 70 P.2d 330, 
50 Ariz. 134, modifylng 68 P.2d 
671, 60 Ariz. 8—State ex rei. La 
Prade V. Cox, 30 P.2d 826, 43 Ariz. 
174. 

Cal.—San Pedro, L. A. & S. L. R. Co. 

V. City of Los Angeles, 179 F. 890. 
Del.—Lynch v. Hili, Ch., 6 A.2d 614 
—^Blddle V. Board of Trustees of 
New Castie County Workhouse, 138 
A. 631, 3 W.W.Harr. 425. 

Fla.—^Brogan v. Ferguson, 133 So. 
817, 101 Fla. 1311. 

IlL—Neff V. George, 4 N.E.2d 388, 364 
111. 306—^Prall v. Burckhartt, 132 
N.E. 280, 299 IlL 19, 18 A.D.R. 
992 —Spiegers House Fumishing 
Co- V. Industrial Commission, 123 
N.E. 606, 288 UL 422, 6 A.L.R. 540. 
Ind.—In re Todd, 198 N.E. 865, 208 
Ind. 168. 

Ky.—^Burlew v. Fidelity & Casualty 
Co. of New York, 122 S.W.2d 990, 
276 Ky. 132, l2l A.L.R. 761—Lib¬ 
erty Nat Bank & Trust Co. v. 
Loomis. 121 S.W.2d 947, 276 Ky. 
445—Stoll Oil Refining Co. v. State 
Tax Commission, 296 S.W. 361, 221 
Ky. 29—^Louisville & N. R. Co. v. 
Hutton, 296 S.W. 175, 220 Ky. 277, 
63 A.L.R. 1328. 

Mich.—Hilt V. Weber, 238 N.W. 159, 
252 Mich. 198, 71 A.L.R. 1238. 

Mo.—State ex reL May Department 
Stores Co. v. Haid, 38 S.W.2d 44, 
327 Mo. 567. 


Mont.—^In re Murphy’s Estate, 43 P- 
2d 233, 99 Mont 114. 

N.H.—^Amoskeag Trust Co. v. Trus¬ 
tees of Dartmouth College, 200 A. 
786, 788, 89 N.H. 471, 117 A.L.R. 
1186—Smith v. Twin State Gas & 
Electric Co., 144 A. 67, 83 N.H. 439, 
61 AL.R. 1015, rehearing denied 
144 A 783, 83 N.H. 439, 61 AL.R. 
1015. 

N.Y.—Sears, Roebuck & Co. v. 9 Ave- 
nue-31 Street Corporation, 9 N.B.2d 
20, 274 N.Y. 388, modifylng 290 
N.Y.S. 129, 248 App.Div. 719, af- 
flrming 286 N.Y.S. 622. 168 Mlsc. 
689, remittitur amended 10 N.E2d 
689. 274 N.Y. 636—Cameron v. El¬ 
iis Const Co., 169 N.B. 622. 262 
N.Y. 894, reversing 232 N.Y.S. 710, 
225 App.Div. 838, motion denied 
168 N.E. 420, 261 N.Y.S. 642, re¬ 
mittitur amended I7l N.E. 782, 
253 N.Y. 669, followed in Gullifer 
V. Chr. Hansen’s Laboratory, 247 
N.Y.S. 886. 232 App.Div. 713, Ar- 
nink v. Caflisch, 247 N.Y.S. 887, 
232 App.Div. 713, Copeland v. 
Foundation Co., 177 N.E. 143, 256 
N.Y. 568, reversing 246 N.Y.S. 
912, 231 App.Div. 781, and Zeltoski 
V. Osbome Drllling Corporation, 
191 N.E. 632, 264 N.Y. 496, re¬ 
versing 267 N.Y.S. 856, 239 App. 
Div. 235—^People ex rei. Rice v. 
Graves, 273 N.Y.S. 682, 242 App. 
Div. 128, afflrmed 270 N.Y. 498, 200 
N.E. 288, certiorari denied 56 S.Ct 
953, 298 U.S. 683, 80 L.Ed. 1403. 

Or.—^Noonan v. City of Portland, 88 
P.2d 808—State v. Hecker, 221 P. 
808, 109 Or. 620. 

Pa.—Schuldt V. Readlng Trust Co., 
113 A 545, 270 Pa. 360. 

S.D.—Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

Tenn.—^Foster v. Roberts, 219 S.W. 

729, 142 Tenn. 360. 9 AL.R. 481. 

15 C.J. p 967 note 20. 

"An appellate court Is not bound 
or estopped by its erroneous decislon 
of a Question of law, when that 
question is agaln presented hy those 
who'were not parties to the suit m 
which the erroneous judgment was 
rendered."—Hawkeye Commercial 

Men's Ass’n v. Chcisty, C.C.AIowa, 
294 F. 208, 212. 

Matter of praotloe 

While the court is reluctant to In- 
terfere wlth former decisions, where 
they have not become a rule of prop¬ 
erty, and pertaln merely to a ques¬ 
tion of practice, the supreme court 
will not hesltate to adopt the prop- 
er practice and set aslde the errone¬ 
ous decisions.—Caln v. Mlller«^91 N. 
W. 704, 109 Neb. 441, 30 AL.R. 126 
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serted and acquiesced in for a number of years,®^ 
«specially if the former decisions are injurious or 
unjust in their operation.®^ 

An established rule or principle will not be de- 
parted from, however, except in case of grave ne- 
cessity, when cogent reasons or considerations of 


justice or public interests, relative to plain princi¬ 
pies of the law, require such departure,®® and on 
the fullest conviction that the law has been settled 
wrongly,®^ and that less injury will resuit from 
overruling than from following the earlier deci¬ 
sions.®® Where the occasion requires the review of 


—^Penhansky v. Drake Realty Const. 
Co., 190 N.W. 265, 109 Neb. 120. 
ei. 111.—NefC V. George, 4 N.E.2a 
388, 864 111. 306. 

Mo.—State v. Swarens, 241 S.W. 934, 
294 Mo. 139. 

02. Hl.—Neff V. George, 4 N.B.2d 
388, 364 111. 306. 

Ncv.—Steeves v. Second Judiclal Dis- 
trict Court In and for Washoe 
County, 94 P.2d 1093. 

€a U.S.—The Madrid. C.C.La., 40 F. 
677, 679—^McCarthy v. Palmer, D. 
aN.T., 29 F.Supp. 685. 

Ala.—^Tallapoosa County v. Elmore 
County, 161 So. 600, 501, 230 Ala. 
440—Galloway Coal Co. v. Stan- 
ford, 109 So. 377, 215 Ala. 79. 
Ariz.—State ex rei. La Prade v. Cox, 
30 P.2d 825, 43 Ariz. 174—Ells- 
worth V. Struckmeyer, 232 P. 66, 27 
Arlz, 484—^Fairfleld v. Poster, 214 
P. 819, 25 Ariz. 146. 

Del.—^Wllson v. Bethlehem Steel Cb., 
Super., 7 A2d 906—Lynch v. Hili, 
Ch.. 6 A.2d 614. 

Fla.—^McGregor v. Provident Trust 
Co. of Phlladelphicu 162 So. 323. 
119 Fla. 718. 

IlL—^Neft V. George, 4 N.B.2d 388, 364 
111. 306. 

lowa.—Goodman v. Henry L, Doher- 
ty & Co., 255 N.W. 667, afflrmed 
Henry L. Doherty & Ca y. Good¬ 
man, 55 S.Ct. 553, 294 U.S. 623, 79 
L.Bd. 1097. 

Ky.—Norfolk & W. Ry. Co. v. Har- 
mon, 129 S.W.2d 994, 279 Ky, 9— 
Liberty Nat. Bank & Trust Co. v. 
Loomis, 121 S.W.2d 947, 276 Ky. 
446—Northern Assur. Co. v. Grlf- 
fln, 33 S.W.2d 7, 286 Ky. 296— 
Pidelity-Phoenix Fire Ins. Co, v. 
Hyden, 10 S.W.2d 829, 226 Ky. 246 
—Stafford v. Johnson, 222 S.W. 
929,1,88 Ky. 676—^Moody v. Barker, 
222 S.W. 89, 188 Ky. 401. 

Mlss.—New York Life Ins. Co. v. 
Boling, 169 So. 882, 177 Miss. 172, 
111 AL.R. 967, appeal dlsmlssed 
New York Life Ins. Co. v. Aiex- 
ander, 67 S.Ct 506, 300 TI.S. 637, 81 
L.Bd. 854, rehearing denied 67 S. 
Ct 667, 300 U.S. 688, 81 L.BdL 889. 
Neb.—^Patterson v. Kerr, 254 N.W. 
704, 127 Neb. 73. 

Nev.—Steeves v. Second Judiclal Dia- 
trlct Court in and for Washoe 
County. 94 P.2d 1093—Maitla v. Al- 
lied Land & Live Stock Co., 248 P 
893, 49 Nev. 461. 

N.J.—^Ramsey v. Hutchlnson, 187 A. 
660, 117 N.J.Law 222, reversing 181 
A. 62^ 13 N.J.Misc. 729—Jersey 
City V. Blum. 127 JL 217, 101 N. 


J.Law 210, 220—Jersey City v. 
Blum. 127 A. 214, 101 N.J.Law 93 
—State V. Herbert 105 A. 796, 92 
N.J.Law 341. 

N.Y.—Schindler v. Royal Ins. Co., 
179 N.E. 711, 258 N.Y. 310, af- 
flrming 250 N.Y.S. 806, 233 App. 
Dlv. 766—^Hoyt v. Martense, 16 N. 
Y. 231, reversing 8 How.Pr. 196. 
Or.—^Nealan v. Ring, 184 P. 276, 98 
Or. 490. 

S.D.—Rex Tp. V. Bailey Tp., 223 N. 
W. 200, 54 S.D. 807—Brekke v. 
Crew, 178 N.W. 146, 43 S.D. 106. 
Tex.—^Benavides v, Garcia, Com.App., 
290 S.W. 739, afflrming, Civ.App., 
283 S-W. 611—Gearheart v. State, 
197 S.W. 187, 81 Tex.Cr. 540-Lyle 
V. State, 193 aw. 680, 80 Tex.Cr. 
606. 

Wash.—^Bowman v. Union Hlgh 
School Dist No. 1, Kitsap County, 
22 P.2d 991, 173 Wash. 299. 

15 C.J. p 959 note 22. 

Adverse oonseqneaoe in admlnis- 
tration of law is not sudiclent rea- 
son for abandonment of sound rule. 
to enforcement of which suitors are 
entltled. 

U.a —Tait V. Western Maryland R. 
Co., Md., 53 S.Ct 706, 289 U.S. 620, 
77 L.Bd. 1405, afflrming, C.C.A., 62 
P.2d 933, afflrming, D.C., Western 
Maryland R. Co. v. Tait, 53 F.2d 
211, certiorari granted Tait v. 
Western Maryland R. Co., 63 S.Ct 
660, 289 U.S. 718, 77 L,Bd. 1470. 

N.J.—State V. Herbert 105 A. 796, 92 
N.J.Law 341. 

Clerical mlsprlsloiL 
Brrors in an opinion amounting to 
mere clerical misprision and not af- 
fectlng the resuit reached do not de- 
stroy eflect of declsion as a prece- 
dent—^Davis v. Davia’ Estate, 186 P. 
569. 56 Mont 600. 

Jury erroni 

Although the doctrine of stare de¬ 
cisis is apphcable to Judiclal deci¬ 
sions which may be viewed as Ju- 
dlcial errors, It does not hold as to 
Jury errors.—Gross CoaJ Co. v. City 
of Milwaukee, 175 N.W. 793, 170 Wis 
467. 

Hexely to vestore the hannony «.-nd 
synunetry of the law is not a suffi¬ 
cient reason to overthrow a doc¬ 
trine which has, through a series of 
decisions, come to be regarded uni- 
versally as fixed and settled. In 
such case the court may, however, 
with proprlety circumscribe the 
anomalous doctrine within as narrow 
llmlts as possible.—Judson v. Gray. 

11 N.Y. 408. 


WhoUy iUogioal former opixLle]i, 
eatirely luwntpported by reason, may 
be corrected and overruled.—Stoll Oil 
Reflnlng Co. v. State Tax Commis- 
sion, 296 S.W. 351, 221 Ky. 29. 

04. Ala.—Tallapoosa County v. El¬ 
more County, 161 So. 500, 230 Ala. 
440—Galloway Coal Co. v. Stan- 
ford, 109 So. $77, 215 Ala. 79. 

Ariz.—State ex reL La Prade v. Cox, 
30 P.2d 825. 43 Ariz. 174. 

Del.—^Wilson v. Bethlehem Steel Co., 
Super., 7 A.2d 906. 

Ky.—Hubley’s Guardian Ad Litem v. 
Wolfe, 82 S.W.2d 830, 259 Ky. 
674, 101 A.Ij.R. 1359—Kentucky 

Utilities Co. v. Farmers' Co-op. 
Stock Yards Co., 54 S.W.2d 364, 
246 Ky. 40—Home Ina Co. of New 
York V. Smither. 251 S.W. 169, 199 
Ky. 344. 

Mich.—Dolby v. Dillman, 278 N.W. 
694, 283 Mich. 609, 117 AL.R. 
588. 

15 C.J. p 959 note 23. 

A mere doubt as to the oorrect- 
aess of former decisions is not suffi¬ 
cient ground for overruling them.— 
State V. Silvers, 47 N.W. 772, 82 
lowa 714—15 C.J. p 959 note 23 [a]. 
Bule of court 

The promulgation of a general rule 
by the court is a decision that the 
Power to make such rule exists, and 
in a case arising under the rule, be- 
fbre reversing its decision sustain- 
ing it, it should appear very clear- 
ly to the court that the rule was au- 
thorized neither by law nor by the 
inherent powers of the court of chan- 
cery.—In re Du Pont, 68 A. 399, 8 
DeLCh. 442. 

Bulingg on the admlssibility of 
documenta as evldence ought to be 
followed, unless they are manifestly 
wrong, in which case they may and 
should be changed.—Spiegers House 
I Fumishlng Co. v. Industria! Com- 
[mlssion, 123 N.E. 606, 288 IlL 422, 

6 A.L.R. 640. 

65. Ark.—Brickhouse v. Hili, 268 S. 

W. 866, 167 Ark. 613. 

Cal.—Santa Cruz Portland Cernent 
Co. V. Santa Clara County, 217 P. 
520, 191 Cal. 578. 

111*—^Prall Y. Burckhartt, 132 N.E. 

280, 299 111. 19, 18 A.L.R. 992. 

Ky.—Kentucky Utilities Co. v. Farm- 
ers' Co-op. Stock Yards Co., 54 
S.W.2d 364, 246 Ky. 40. 

Mich,—Dolby v. Dillman, 278 N.W, 
694, 283 Mich. 609, 117 A,L.R. 

538—^Hilt V. Weber, 233 N.W. 159, 
252 Mich. 198, 71 A.L..R. 1238. 
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a nile of law not so well settled by authority as to 
preclude such examination, a state court of last re- 
sort will review it.®® 

Power and duty to overrule or change precedent. 
In the absence of constitutional restrictions, a court 
generally, has power, and it is its duty, to overrule or 
modify its former decisions which in its opinion are 
erroneous or wrongful,®? although there has been 
no legislative change in the law as originally con- 
strued,®® unless a rule of property or statutory or 
constitutional construction is involved.®® However, 
if a rule of law, well established by decisions, is er¬ 
roneous, it is not to be lightly set aside by the 


courts, but the matter of abandoning it or having it 
changed should be addressed to the legislature and 
not to the court,^® unless the error is one which 
cannot be cured by the legislature.*^! 

Decisions contrary to consfituHon or statute. The 
doctrine of stare decisis cannot be invoked to sus- 
tain, as authority, a decision which is in conflict 
with the provisions of the state constitution;*^^ or a 
decision which is in conflict with a prevtous statu¬ 
tory enactment to which the decision makes no ref- 
erence, and which is made without reviewing or 
construing the statute, and in such a case the stat- 


Nev.—Steeves v. Second Judiclal Dis- 
trict Court in and for Washoe 
County, 94 P.2d 1093. 

Tex.—^Dalton v. Allen, 215 S.W. 439, 
110 Tex. 68, conformed to, Clv. 
App., 218 S.W. 73. 

15 C.J. p 959 note 24. 

Stare dedals preventa oIianffeB 
only when it is better to suffer an 
error to persist than it is to under- 
S^o the hardshlps which would re¬ 
suit from its correction.—^Amoskeag* 
Trust Co. V. Trustees of Dartmouth 
College, 200 A. 786, 788, 89 N.H. 471, 
117 A.L.R. 1186. 

Constxuotioni of inanxaxice poUcy 
To justify a departure from an an- 
thoritative and longr-standing- con¬ 
struction of an insurance policy pre- 
vious to its delivery and acceptance, 
it ousrht to be perfectly ciear not 
only that the construction was 
wrong*, but also that the evils of the 
established principle will be more 
injurious to the community than can 
possibly resuit from a changre of the 
rule.—Home Ins. Co. of New Tork v. 
Smither, 251 S,W. 169, 199 Ky. 344. 
'60. N.Y.—^Matthews v, Coe, 49 N.Y. 
67. reversingr 66 Barb. 430—Leavitt 

V. Blatchford, 17 N.Y. 621, affirm- 
ing: 17 Barb. 309. 

67. Ark.—Gregff v. Hoad Improve- 
ment Dist. No. 2 of Jackson Coun¬ 
ty, 277 S.W. 616, 169 Ark. 671. 
lowa.—Montanick v. McMillin, 280 N. 

W. 608, 226 lowa 442. 

Ky.—^Loulsvllle & N. R. Co. v. Hut- 
ton, 295 S.W. 176, 220 Ky. 277, 63- 
A.L..R. 1328. 

Tex.—Longr v. Martin, Civ.App., 260 
S.W. 327, error dismissed, Sup„ 
278 S.W. 1116. 

Utah.—Salt Lake City v. Industrial 
Commission, 74 P.2d 667, 93 Utah 
510. 

Wis.—Schwanke v. Garlt, 263 N.W. 
176, 219 Wis. 176—Reiter v. Gro- 
ber, 181 N.W. 739, 173 Wis. 493, 
18 A.L..R. 362. 

16 C.J. p 967 note 20 [b], [e], [1], 
Oonstitiitloaal pxovlslons held not xe- 
stxlotlons 

(1) Constitutional provisions, vest- 
Ing the Judicial power of the state In 


the supreme court and such other 
courts as are provided for by the 
constltution. and also providing: that 
the supreme court shall have such 
Jurisdictlon as properly belongs to 
a court of appeals, place no restric- 
tion on the power of the supreme 
court to overrule or chang‘e decisions 
which in its opinion are erroneous or 
wrongful.—Brewer v. Browning, 76 
So. 519, 115 Miss. 358. L.R-A.1918P 
1186, Ann.Cas.l918B 1013, overrul- 
ing suggestion of error 76 So. 267, 
115 Mias. 368, L.R.A-1918P 1186, Ann. 
Cas.l918B 1013. 

(2) Constitutional provision that 
common law in force at time constl¬ 
tution was adopted should continue 
to be law of state does not preclude 
court from repudiatlng former hold- 
ing that law 6f joint tenancies in 
personal property govemed savings 
account or bank certiflcate ‘payable 
to two persons or survivor and hold- 
ing law of contracts applicable 
where at time Constltution was 
adopted there was no common law 
applicable to such cases.—Schwanke 
•V. Garlt, 263 N.W. 176, 219 Wis. 367. 

XhipUed xepealji of decisions are 
not favored.—^Parker v. Bailey, Tex. 
Com.App., 15 S.W.2d 1033. 

Extent of ohaage 

Where a change becomes unavoid- 
able because of a different opinion 
arrlved at, It should extend no fur- 
ther than actually necessary.—^Bayou 
Terre-aux Boeufs Drain. Uist. v. Bak¬ 
er, 60 So. 16, 124 La. 216. 

6& lowa.—^Montanick v. McMillin, 
280 N.W. 608, 225 lowa 442. 

69- Ky.—Louisville & N. R. Co. v. 
Hutton, 295 S.W. 176, 220 Ky. 277, 
53 A.L.R. 1328. 

Tenn.—^Poster v. Roberts, 219 S.W. 

729, 142 Tenn. 360, 9 A.L.R. 431. 
16 C.J. p 967 note 20 Cg]. 

Construction of: 

Constitutional provision see infra 
S 215. 

Statute see infra § 214. 

Rule of property see infra S 216. 

70. Cal.—^Luning Mineral Products 
Co. V. East Bay Water Co., 282 P. 
721, 70 Cal.App. 94. 
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Colo.—London Guarantee & Accident 
Co. y. McCoy, 45 P.2d 900—^^tna 
Life Ins. Co. v. Industrial Com¬ 
mission of Colorado, 254 P. 995, 81 
Colo. 233. 

La.—Taylor v. Allen, 91 So. 635, 151 
La. 82. 

Hont.—Jonosky v. Northern Pac. Ry. 

Co.. 187 P. 1014. 67 Mont 63. 

N-Y.—Schindler v. Royal Ins. Co., 
179 N.E. 711, 268 N.Y. 310, 80 A. 
L.R. 1142, afflrming 260 N.Y.S. 805, 
233 App.Div. 766. 

Pa.—In re Bickley’s Bstate, 113 A. 68, 
270 Pa. 101. 

Baonedy Is with leglslatiixe 

(1) To change Judiclal rule of lia- 
bility. without fault, for loss of Pub¬ 
lic funds received by an offlcer can¬ 
not be changed.—^Bird v. McGoldrlck, 
14 N.B.2d 806, 277 N.Y. 492, 116 A.L. 
R 1069, reversing Bird v. Taylor, 2 
N.Y.S.2d 790, 263 App.Div. 873. 

(2) To change rule of decision ap¬ 
plicable to contracts in restraint of 
trade.—^Parish v. Schwarts, 176 N.E. 
767, 344 111. 668, 78 A.L.R. 1032, af¬ 
flrming 252 riljV.pp. 691. 

Dootxine of ooutzlbiLtoxy xLsgUgNLoe 
must be enforced by courts without 
amendment until repealed by appro- 
prlate legislative enactment.—John- 
ston V. Tourangeau, 269 N.W. 187 193 
Mlnn. 635. 

71- Pa.—Commonwealth v. Sunbury 
Converting Works, 134 A. 438, 286 
Pa. 546, 48 A,L.R, 992. 

Errooaons dedsloii based on. fonr. 
teenth ameTidment of federal ooxu 
stitatloit 

Pa.—Commonwealth v. Sunbury Con¬ 
verting Works, supra, 

73- Tex.—Storrie v. Cortes, 38 S.W. 

164, 90 Tex. 283, 35 L.R.A. 666. 

16 C.J. p 967 note 20 [f]. 

78. Ga,—Central of Georgla Rail- 
way Co. V, Jones, 110 S.E. 914, 28 
Ga.App. 268, conforming to answer 
to certifled Questlons 108 S.E. 618, 
162 Ga. 92, certiorari denied Jones 
V. Central of Georgia Ry. Co., 43 
S.Ct 92, 260 U.S. 729, 67 L.Bd. 485. 
Mo.—^Heller v, Lutz. 164 S.W. 123 
254 Mo. 704, Ii.R.A.1915B 191. 
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Efifect of Reversal or Overruling of 
Earlier Decisions 


Similarity io estoppel It has been considered 
that the mle of stare decisis, stated in simple form 
and considered with relation to its effect on private 
affairs, is really nothing more than the application 
of the doctrine of estoppel to court decisions,and 
accordingly, giving the doctrine what might be 
called a personal application, it cannot be relied on 
by a party who has not in good faith been deceived 
by the decision under which he claims to have act- 
ed;*^® and when it appears that a party was not 
misled to his prejudice by a reliance on a decision 
that the court rendering such decision has subse- 
quently concluded was erroneous, the court will not 
feel estopped to overrule it by reason of the insist- 
ence of the party claiming to have acted under it 
that such overruling would overtum contracts and 
eng^gements which he had entered into on the faith 
of such decisionJ*^ 


a. In general 

.b. Exception to general rule 
a. In General 

The overruling of a decision generally Is retrospectlve 
and makes the law at the time of the overruled decision 
as It Is declared to be in the last decision. The over, 
ruled decision as a precedent is thereby destroyed, but 
It remalns the law of the particular case in which it 
was rendered. 

As a general rule, the effect of overruling a deci¬ 
sion and refusing to abide by the precedent there 
laid down is retrospective, as well as prospective, 
and makes the law at the time of the overruled de¬ 
cision as it is declared to be in the last decision;*^® 
and in accordance with the rule stated infra § 214, 
that a judicial construction of a statute relates back 
and constitutes a part of the statute, a decision re- 
versing or overruling a prior decision as to the con¬ 
struction of a statute is generally retrospective in 
its operation and relates back to the enactment of 


N.T.—^Keeler v. Templeton, 398 N.T. 
S. 193, 164 Misc. 113, motion de- 
nled 300 N.T.S. 868. 166 Misc. 392. 
N.C.—^Patterson v. McCormlck, 99 S. 
B. 401, 405, 177 N.C. 448, Quoting 
Oozims Joriff. 

Or.—^Nadstanek v. Trask, 281 P. 840, 
130 Or. 669, 67-A.L.R. 699, 

16 C.J. P 956 note 17 Cc]. 

74. Colo.—Lambert v, People, 241 P. 
633, 78 Colo. 313. 

Idaho.—^First Nat Bank v. Doscha- 
des, 279 F. 416, 47 Idaho 661, 65 
A-L.H. 900. 

75. Ariz.—State ex rei. La Prade v. 
Cox. 30 P.2d 826, 43 Ariz. 174. 

Ky.—^Hubley's Guardian Ad Litem v. 
Wolfe, 82 S.W.2d 830, 259 Ky. 574, 
101 A.L.R. 1359—Oliver Co. v. 
Louisville Realty Co.. 161 S.W. 570, 
166 Ky. 628, 61 L.ILA.,N.S., 293, 
Ann.Ca8.1916C 565. 

Mich.—St Helen Shootlngf Club v. 
Carter, 227 N.W. 746, 747, 248 Mich, 
376, citlnsr Corpus Jnxls. 

76. 111.—Neff V. George, 4 N.Bt2d 
388, 364 111. 306. 

Ky.—Oliver Co. v. Louisville Realty 
Co., 161 S.W. 670, 166 Ky. 628, 61 
L.R.A.N.S., 293, Ann.Cas.l915C 565. 

77. Ky.—Oliver Co. v. Louisville 
Realty Co., supra. 

78. U.S.—^Fleming v. Fleming, lowa, 
44 S.Ct 246, 264 U.S. 29, 68 L.Ed. 
.647—Jackson v. Harris, C.C.A.Okl., 
43 F.2d 513, 616, clting OovpuB Ju* 
xls. 

Ariz.—0’Malley v. Slms, 75 P.2d 50, 
51 Ariz. 155, 115 A.L.R. 634. 

Cale —^Atchison, T. & S. P. Ry. Co. v. 
Rallroad Commlsslon of Californica 
288 P. 775, 209 Cal. 460, afflrmed 


51 S.Ct 653, 283 U.S. 380, 76 L.Ed. 
1128. 

Pia—State ex rei. Seville Holding 
Co. v. Draughon, 173 So. 353, 127 
Fla 628, 111 A,L.B. 284. 

111.—Duke V. Olson, 240 111.App. 198. 

Kan.—^Pearson v. Orcutt, 191 P. 286, 
107 Kan. 306, overrpllng motion for 
rehoarlng 189 P. 160, 106 Kan. 610. 

Ky.—Qreat Atlantic & Pacific Tea Co. 
v. Scanlon, 100 S.W.2d 223, 266 Ky. 
786—Landers v, Tracy, 188 S.W. 
763, 171 Ky. 667. 

La.—^Norton v. Crescent City Ice 
Mfg. Co., 150 So. 855, 178 La. 136, 
annulling, App., 146 So. 753, re- 
hearing denied 147 So. 385 (first 
case). 

Mich.—^Donohue v. Russell, 249 N.W. 
830, 831, 264 Mich. 217, quoting 
€k)xpus Jlirls. 

Minn.—^Hoven v, McCarthy Bros. Co„ 
204 N.W. 29, 163 Minn. 339. 

Mo.—^Klocke v, Klocke, 208 S.W. 825, 
276 Mo. 672. 

Nev.—Steeves v. Second Judicial Dis- 
triet Court in and for Washoe 
Cbunty, 94 P.2d 1093, 1096, citing 
Corpus Juris. 

N.J.—Ross V. Board of Chosen Free- 
holders of Hudson County, 102 A. 
397, 90 N.J.Law 622. 

N.T.—^People ex rei. Rice v. Graves, 
273 N.T.S. 682, 688, 242 App.Dlv. 
128, citing Coxpns Juris» and af¬ 
flrmed 200 N.B. 288, 270 N.T. 948, 
certiorari denied 56 S.Ct. 953, 298 
U.S. 683, 80 L.Ed. 1408—Lawrence- 
Cedarhurst Bank v. Ruth, 294 N.T. 
S. 810. 162 Misc. 82—Sears, Roe¬ 
buck & Co. V. 9 Avenue-31 Street 
Corporation, 286 N.T.S. 522, 168 
Misc. 689, afflrmed 290 N.T.S. 129, 
248 App.Div. 719, modifled on oth- 
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er grounds 9 N.E.2d 20. 274 N.T. 

388, remittitur amended 10 N.E.2d 

689, 274 N.T. 636. 

N.C.—Wilkinson v. Wallace. 134 S.B. 

401, 192 N.C. 166—Williamson v. 

Rabon, 98 S.B. 830, 177 N.C. 302. 

16 C.J. p 960 note 29. 

An overruled decision *'does not 
become bad law; it never was the 
law and ... is regarded as if 
it never had existed and the recon- 
sidered or new decision is regarded 
as the law from the beginning. Con- 
sequcntly it is obvious that an over¬ 
ruling decision oporates retroactlve- 
ly.”—Lawrence-Cedarhurst Bank v. 
Ruth, 294 N.T.S. 810, 816, 162 Misc. 
82. 

I “An overruling decision does not 
changc law, but impeaches the over¬ 
ruled decision as evidence of law."— 
People ex rei. Rice v. Graves, 273 N. 
T.S. 682. 687, 242 App.Div. 128, af¬ 
flrmed 200 N.E. 288, 270 N.T. 948, 
certiorari denied 56 S.Ct. 958, 298 U. 
S. 683, 80 L.Ed. 1403. 

Transfer of stook as subjeot to taxa- 
Uon 

A decl;3ion of the supreme court of 
the United States overruling a for¬ 
mer decision and determining that a 
testamentary transfer of stock is 
subject to taxation in the state of ^ 
the owner^s domiclle rather than in * 
state of the domicile of the Corpo¬ 
ration which issued the stock is con- 
trolling as to taxes which accrued 
or were paid before date of latter 
decision as well as to taxes which 
state has attempted to levy and col- 
lect Bubsequent to that date.—O^Mal- 
ley V. Sims, 75 P.2d 60. 61 Ariz. 166, 
116 A.L.R. 634. 
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the statute,*^® or to the date of the overruled deci- 
sion. The distinction has been made that if the 
overruled decision is one dealing with procedural 
or adjective law the effect of the subsequent over- 
ruling decision is prospective only;®! but if the 
overruled decision is one dealing with substantive 
law the effect of the subsequent overruling decision 
is retroactive.®® In any event, a court of final de¬ 
cision may expressiy define and declare the effect of 


a decision overruling a former decision, as to 
whether or not it shall be retroactive, or operate 
prospectively oniy,®® and may, by a saving clause in 
the overruling decision, preserve ali rights accrued 
under the previous decision.®^ 

The overruling decision destroys the effect of the 
overruled decision as a precedent,®® and a decision 
which is based wholly on another decision, which is 
overruled, is also overruled.®® 


T9. U.S.—^Fleming v. Fleming, lowa, 
44 S.Ct. 246, 264 U.S. 29, 68 Li.Ecl. 
647. 

Fla.—State ex reL Gillespie v. Bay 
County, 161 So. 10, 112 Fla. 687. 
Ind.—^Byrum v. Henderson. 61 N.B. 
94, 161 Ind. 102. 

Okl.—Coats V. Rlley, 7 P.2d 644, 164 
Okl. 291. 

16 C.J. p 960 note 29 [d]. 

Tax on. Inoomo 

(1) A decision of the federal su¬ 
preme court overruling Its earlier de¬ 
cision that income from patent roy- 
altles was not taxable by the States 
has been held retrospective, even 
though a taxpayer Is compelled to 
pay Interest at the usual legal rate 
for taxes wlthheld prior to the over¬ 
ruling decision; and if the tax com- 
mission has refrained from assess- 
ing certain income because of the su¬ 
preme court*s decision, It is not pre- 
cluded from levying an assessment 
within the time limited subsequent to 
the overruling of such decision.— 
Laabs v. Wisconsin Tax Commission, 
261 N.W, 404, 218 Wls. 414. 

(2) Where, pursuant to United 
States supreme court decision that 
state could not tax Income from 
copyrights, state tax commission dld 
not assess tax upon income from 
copyrights, after supreme court re- 
versed itself, tax commission wae en- 
tltled to collect income tax upon rev- 
enue from Copyright for years during 
which prior decision was thought to 
be the law.—^People ex rei. Bice v. 
Graves, 273 N.Y.S. 682, 242 App.Div. 
128, afllrmed 200 N.E. 288, 270 N.T. 
498, certiorari denied 66 S.Ct. 963, 
298 U.S. 683, 80 L.Ed. 1403. 

80u N.Y.—^People ex reL Bice v. 
Graves, supra. 

81. Mo.—^Barker v. St. Louis Coun¬ 
ty, 104 S.W.2d 371, 340 Mo. 986— 
Koebel V. Tiemam Coal & Material 
Co., 86 S.W.2d 619, 337 Mo. 661— 
Newberry v. City of St Louis, 
App., 109 S.W.2d 876. 

AlTeetliLg propearty rights 
Changes in Judiclal interpretatlon 
of statute respecting procedure af- 
fecting property rights should not be 
given retroactive effect.—Continental 
Bupply Co. V. Abell, 24 P.2d 133, 96 
Mont 148. 

ILlmltatloxi. of aotlon 
Effect of decision overruling prior j 


decision and holding unconstitution- 
al, statute Imposing twenty day lim- 
itation for claim for compensatlon 
for taking of property for county 
road would be prospective and not 
retroactive, as dealing with matter 
of “procedural law.**—^Barker v.. St. 
Louis County, 104 S.W.2d 371, 340 
Mo. 986. 

Zn Oklahonm the rule that courfs 
decision construing statute operates 
prospectively only is inappllcable to 
decision construing statute affecting 
procedure or legal remedy; and 
therefore a subsequent decision hold¬ 
ing that governmental approval and 
acknowledgment of will of full-blood 
Indian is not element of due execu- 
tion and attestation, contrary to for¬ 
mer holding, constitutes decision af¬ 
fecting procedure and remedy. and 
therefore has retroactive effect.— 
Coats V. Riley, 7 P.2d 644, 164 Okl. 
291. 

82. Mo.—^Barker v. St. Louis Coun¬ 
ty, 104 S.W.2d 371, 340 Mo. 986— 
Koebel v. Tieman Coal & Material 
Co., 85 S.W.2d 619, 337 Mo. 661. 

Burdes. of proof ! 

Where, in an action for injuries, 
the instruction is based on a former 
incorrect rule as to burden required 
of plaintiff, the correct rule adopted 
by court after cause was tried is ret¬ 
roactive and applicable to that cause, 
since rule as to burden of proof is 
matter of substantive law.—^Koebel 
V. Tieman Coal & Material Co., supra. 

83. Mo.—^Barker v. St. Louis Coun¬ 
ty, 104 S.W.2d 371, 340 Mo. 986— 
Koebel v. Tieman Coal & Material 
Co., 86 S.W.2d 619, 337 Mo. 661. 

Fedexal mpreme cofixt 
Whether decision of federal su¬ 
preme court overruling one of its 
earlier decisions is retrospective is 
for such court*s determination.— 
Laabs v. W^isconsin Tax Commis¬ 
sion, 261 N.W. 404, 218 Wls. 414. 

84. Ky.—^Payne v. City of Coving- 
ton, 123 S.W.2d 1045, 276 Ky. 380. 

Saving zightB as to bonds Issued 
Ky.—^Ebert v. Board of Education of 
School Dist. of City of Newport, 
126 S.W.2d 1111, 277 Ky. 633— 
Payne v. City of Covington, 123 S. 
W.2d 1046, 276 Ky. 380. 

85. Ala,—^Poole v. Grifflth, 112 So. 
447, 216 Ala, 120. 
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lowa.—Grlmes Sav. Bank of Grlmes 
V. McHarg, 199 N.W. 365, 197 lowa 
1393. 

N.Y.—^People, on Complaint of Dil- 
lon, V. Schroederman, 232 N.Y.S. 
302, 133 Misc. 567—In re East Riv¬ 
er Park In Borough of Queens, City 
of New York, 203 N.Y.S. 161, 122 
Misc. 109, reversed on other 
grounds 206 N.Y.S. 247, 209 App. 
Div. 662, and affirmed 147 N.E. 179, 
239 N.Y. 624. 

ConstiLtutlonal rights cannot be 
based on the error of prior decisions, 
—^Dunbar v. City of New York, 40 S. 
Ct. 260, 261 U.S. 616, 64 L.Ed. 384. 
afflrming 119 N.B. 1039, 223 N.Y. 597, 
which afflrms 164 N.Y.S. 619, 177 App. 
Div. 647. 

Constmotion. of wUl 
The fact that a wlll was drawn 
and testator died after decision had 
been made by the supreme court an- 
nounclng a rule of interpretatlon ap¬ 
plicable thereto, and before the ren- 
dition of another decision assumed to 
be in confllct therewith, is not a 
sufficient reason for following the 
rule first announced rather than the 
later one. If the second decision Is 
regarded as overruling the flrst, the 
accepted theory is that the flrst was 
wrong, not that a change had taken 
place in the law; and the flrst deci¬ 
sion, being erroneous, is of no effect, 
unless in a situation having a bear- 
ing on testator’s actual intention.— 
Pearson v. Orcutt, 191 P. 286, 107 
Kan. 306, overruling motion for re- 
hearing 189 P. 3 60, 106 Kan. 610. 

Suit agalnst state 
Contractor seeking to sue state 
highway commission in chancery 
court to recover balance allegedly 
due for constructlon work done on 
state highways under contract with 
such commission could not complain 
because supreme court overruled its 
former decision, even though that de¬ 
cision permitted plaintiff to malntain 
its suit slmllar to present one, since 
no one has vested right to sue state 
or its agencies.—^Arkansas State 
Highway Commission v. Nelson 
Bros.. 87 S.W.2d 394, 191 Ark. 629. 

88. Ark.—^Federal Land Bank of St. 
Louis V. State Highway Commis¬ 
sion, 108 S.W.2d 1077, 194 Ark. 616. 
La.—State v. Southern Cotton OU Co., 
113 So. 826, 164 La. 226. 
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A decision by one department of a court, which 
was vacated by an order directing a hearing by tbe 
court in banc, at which hearing a different conclu- 
sion was reached, is not binding.as an authority.^^ 

Reliance on an erroneous decision which is after- 
ward reversed gives no right of action;*® and more- 
over, a reversal does not establish a dissenting opin- 
ion of the reversed case as the law of the case,®® 
and will not restore to a litigant a right which he 
has, in the meantime, forfeited.®® If a decision of 
a court is reversed by an appellate court and its de¬ 
cision is reversed by the court of last resort on such 
tenns as to leave the question of jurisdiction ia the 
first court doubtful, such question will not be there- 
by decided.®^ 

Partial overruling or reversal, The overruling or 
reversal of one proposition of a decision does not 
argue unsoundness therein as to other separate and 
distinet propositions declared thereby.®® However, 

ruling subsequently reversed in part cannot sup- 


port a ruling in another court and case, made be- 
fore the reversal,®® but if the later ruling involves 
different facts and reasons it need not be re¬ 
versed. ®^ 

Overruled decision as law of case. The overruled 
decision remains the law of the case with respect 
to the particular case in which it was rendered;®5 
it remains, as between the parties in the earlier liti- 
gation, a conclusive determination of questions of 
law and fact there litigated.®® 

Criminal or penal case. The general rule as to 
an overruling decision being retrospective has been 
held to apply to the overruling of a decision in a 
criminal case.®"^ However, with respect to the con- 
struction of criminal statutes, it has been considered 
that the overruling or reversal of a decision does 
not relate back to the date of the earlier decision 
for the reason that such relation back would give 
the statute an ex post facto operation;®® and that 
one who places reliance on an unequivocal decision 


Miss.—Columblan Mut Life Ius.' Co.' 
V. Jones, 133 So. 149, 160 Mlss. 41. 

37. Cal.—Gray v. Cotton. 134 P. 1146, 
X66 Cal. 130. 

38. MInn.—Courtrlght v. City of De- 
trolt, 183 N.W. 346, 149 Mlniu 396. 

Banmiim absaue injiuia 
Where hlghest judlclal tribunal en- 
joins vlolation of statute, and a de¬ 
fendant is thus coerced into compli- 
ance, and no condltions are Imposed 
on those in whose favor the decree 
operates as a prerequisite to obtain 
its benefits, damage to defendant 'Is 
damnum absque injuria, although 
injunctlon is afterwards dissolved.— 
Minneapolis, St. P. & S. S. M. Hy. 
Co. V. Washburn Lignite CoaI Co., 168 
N.W. 684, 40 N.D. 69, 12 A.L.R. 744, 
error dlsmissed 41 S.Ct. 140, 254 U.S. 
370, 65 L.Ed. 310.' 

88. U.S.—^U. S. ex rei. Murphy v. 
McCandless, D.C.Pa., 40 F.2d 643, 
reversed on other grounds, C.C.A., 
McCandless v. U. S. ex rei. Mur¬ 
phy, 47 P.2d 1072—U. S. ex rei. 
Petersen v. Commlssloner of Imml- 
gratlon, D.C.N.T., 1 P.Supp. *735. 
sa U.S.—^In re Jayrose Millinery 
Co., D.C.N.T., 19 F.Supp., 1018, 
modifled on other grounds, C.C.A., 
93 F.2d 471. 

91. N.T.—^In re Henderson, 63 N.Y. 
S. 957, 33 App.Div. 646. 

92. Va.—^Pennington v. GlUasple, 61 
S.E. 416, 63 W.Va. 641. 

Aevexsal read Ia. Ught of retnxn. 

The supreme court's reversal of 
judgment dismisslng corporationes 
complalnt must be read solely In 
Ught of return indlcating that low- 
er court'8 decision was based on one 
ground that Corporation could not 
appear personally in actlon before 


such court, although supreme court 
asslgned other reasons than that Cor¬ 
poration could so appear in memo¬ 
randum of reversal.—^A. Victor & Co. 
v. Sleininger, 4 N.T.S.2d 697, 167 
MIsc. 719, afflrmed 9 N.T.S.2d 323, 
265 App.Uiv. 673, reargument denled 
11 N.T.S.2d 648. 

9a U.S.—^In re Cresap, C.C.A.I11., 99 
F.2d 722. 

94. U.S.—^In re Cresap, suprau 

05. Ind.—^Hunter v. Cleveland, C., C. 
& St. L. Ry. Co., 174 N.B. 287, 202 
Ind. 328. 

Ky.—Thompson v. Louisville Bank¬ 
ing Co., 66 S.w; 1080, 21 Ky.L. 1611. 
Mlch.—^Donohue v. Russell, 249 N.W. 
$30, 831, 264 Mich. 217, quoting 
Coipos Juxis. 

Okl.—Gillesple v. Wilson, 221 P. 82, 
101 Okl. 62. 

16 C.J. p 961 note 32. 

The proceedlngs taken, and had un¬ 
der the overruled opinion in the case 
in which it was handed down are 
not in any way afEected by the over¬ 
ruling decision.—Commonwealth v. 
Fidellty & Columbla Trust Co., 215 
S.W. 42, 186 Ky. 300. 

Previous decision in same case as 
law of the case generally see infra 
§ 195. 

9& Cal.—Outer Harbor Dock & 
Wharf Co. v. City of Los Angeles, 
193 P. 137, 49 Cal.App. 120. 

N.Y.—Sears, Roebuck & Co. v. 9 Av- 
enue-31 Street Corporation, 9 N.B. 
2d 20, 274 N.Y. 888, modifying 290 
N.Y.S. 129, 248 App.Div. 719, af- 
flrming 286 N.Y.S. 622, 158 Misc. 
689, remittitur amended 10 N.B.2d 
689, 274 N.Y. 636. 

A decree or Jodgmesit which has 
xiever beea reversed or set aslde is 

328 


stili the law of the case, notwith- 
standing a different rule of construc- 
tion is subsequently applied to the 
statute involved in the matter.— 
Frantz v. City of Philadelphia, 3 A. 
2d 917, 333 Pa. 220. 

97. Miss.—Gross v. State. 100 So. 

177, 135 Miss. 624. 

Mo.—State v. Akers, 242 S.W. 660. 

16 C.J. p 960 notes 29, 30 [i]. 
Oommon. law 

Where court of last resort of a 
state held that certam act did not 
constitute a crime under the common 
law, and later overruled the case so 
holding, and held that such act did 
constitute a crime under the common 
law, the common law on the subject 
stands as if the first case had never 
been decided.—Gross v. State, 100 So. 
177, 135 Miss. 624. 

The decision of an inferior court 
cannot be reUed on to Juslify the 
commission of an act alleged to be a 
crime, where a court of last resort 
subsequently makes a contrary hold¬ 
ing.—State V. Striggles, 210 N.W. 
137, 202 lowa 1318, 49 A.L.R. 1270. 

9& Miss.—State v. Longino, 67 So. 
902, 109 Miss. 126, Ann.Cas.l916B 
371. 

Txlal acooxding to oonstructlon of 
ovezmled decision 
Where a defendant was indicted 
for a crime under a statute under 
the provisions of which, as con- 
strued by a decision of the supreme 
court, he was not guilty of the crime 
with which he was charged at the 
time of the commission of the acts 
charged against him as consUtutlng 
such crime, and later, by a deci- 
Bion of the supreme court, the for¬ 
mer decision was overruled, defend¬ 
ant was entitled to be tried accord- 
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Holding a statute unconstitutional is not liable to a 
penalty for a violation of such statute notwithstand- 
ing it is later declared to be constitutional.^^ 

Mode of oveTTuling. A decision may be over- 
ruled directlyi or it may be overruled impliedly,^ 
as by a refusaj to apply it.® WHere, however, the 
court decides a case one way, a later decision in a 
different case involving the same legal propositions 
and decided another way will not affect the first de- 
cision.4 

b. Exception to Goneral Enle 

An overrullng decision cannot operate restrospectively 
so as to Impair the obllgatlons of contracts entered into. 
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or injuriousfy affect vested rights acqufred, fn rellance on 
the overruled decision. 

The foregoing general rule as to an overruling 
decision having a retroacti ve effect is subject to the 
well-settied exception that the construction .of the 
law, as given by the overruling decision, may work 
prospectively but will not be permitted to retroact 
so as to impair the obligations of contracts entered 
into, or injuriously affect vested rights acquired, in 
reliance on the earlier decision,® as where con¬ 
tracts are made or rights acquired in reliance on 
the construction of a constitutional provision or 
statute by an earlier decision, which construction is 
afterward changed by an overruling decision,® and 
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ingr to the construction put upon the 
statute by the overruled decision.— 
Odom V. State, 95 So. 253, 132 Miss. 
3, overruling- suggestion of error 94 
So. 233, 130 Miss. 643. 

99. Pia,—State ex rei. Williams v. 
Whltman, 166 So. 705, 116 Fla. 196, 
95 A.L.PL 1416. 

15 C.J. p 960 note 30 [J]. 

Fractlolng dentlstry without UeeiLBe 
Fla.—State ex rei. Williams v. Whit- 
man, 166 So. 705, 116 Fla. 196, 95 

A. L.R. 1416. 

1. Wyo.—Investors*- Guaranty Cor¬ 
poration V. Thomson, 225 P. 690, 
81 Wyo. 264, 32 A.L.R. 1071. 

2. U.S.—Hili V. Carter, C.CA.Ha^ 
wail, 47 P.2d 869, certiorari denied 
62 S,Ct 10, 284 U.S. 626, 76 L.Ed, 
532. 

D.C.—Prall V. Prall, 15 F.2d 736, 56 
APP.D.C. 336, granting in part mo- 
tlon 13 F.2d 306, 56 App.D.C, 333. 
General expresslons in a later opin- 
ion must be considered in the con- 
nection in which they are used, in 
determining whether a former deci¬ 
sion has been impliedly overruled, in 
whole or in part.—^Hlll v. Carter, C. 
C.A.Hawali, 47 F.2d 869, certiorari 
denied 52 S.CL 10, 284 U.S. 625, 76 L. 
Ed. 532. 

Deolsions not ovexmled 
Mo.—Myron Green Cafeterias Co. v. 
Kansas City, Mo., 240 S.W. 132, 293 
Mo. 519. 

Tex.—^Mills v. Warnock, Clv.App., 284 
S.W. 676, reversed on other 
grounds Warnock v. Mills, Com. 
App., 291 S.W. 860. 

3. Wyo.—^Investors’ Guaranty Cor¬ 
poration V. Thomson, 225 P. 690, 
31 Wyo. 264, 82 A.L.R. 1071. 

4 . Ind.—^Putman v. Murden, 184 N. 

B. 796, 97 Ind.App. 313. 

JiUigmamt not modlfled 

Judgment enjoining highway com- 
mission from executlng contract 
where notice to bidders took speci- 
fled form would not be modlfled by 
same Judge's decision in subsequent 
case orderlng commisslon to pay es- 


timates due on similar contract let 
on similar notice.—^Putman v. Mur¬ 
den, 184 N.E. 796, 97 IndA.pp. 313. 

5. U.S.—Jackson v. Harris, C.C.A 
OkL, 43 F.2d 513, 516, citing Corpus 
Juris—^Reppel v. Board of Llquida- 
tion, D.C.La.. 11 F.Supp. 799. 

Ala.—Oooper v. Hawkins, 176 So. 329, 
234 Ala. 636.' 

Ariz.—0*Malley v. Sims, 76 P.2d 60, 
51 Ariz. 166. 116 A.L.R. 634. 

Ky.—EWorld Pire & Marine Ins. Co. 
V. Tapp, 130 S.W.2d 848, 279 Ky. 
423—Great Atlantic & Pacific Tea 
Co. V. Scanlon. 100 S.W.2d 223, 266 
Ky. 785. 

La.—^Norton v. Crescent City Ice 
Mfg. Co., 150 So. 856, 178 La. 186, 
annulling, App., 146 So. 758, re- 
hearlng denied 147 So. 385—Gayoso 
Co. V. Arkansas Natural Gas Cor¬ 
poration, 145 So. 677, 176 La. 333. 
Mich.—^Donohue v. Hussell, 249 N.W. 
830, 831, 264 Mich. 217, quoting 
Corpus Juris. 

Minn.—^Hoven v. McCarthy Bros. Co., 
204 N.W. 29, 163 Minn. 339. 

Mis&—^Bank of Philadelphia v. Po- 
sey, 95 So. 134, 130 Miss. 825, re- 
versing 92 So. 840, 130 Miss. 530. 
N.T.—^People ex rei. Rkie v. Graves, 
273 N.T.S. 682. 688, 242 App.Div. 
128, citing Corpus Juris, and af- 
flrmed 200 N.B. 288, 270 N.Y. 948, 
certiorari denied 56 S.Ct. 953, 298 
U.S. 683, 80 L.Bd. 1403. 

S.C.—State T. West, 136 S.E. 736, 138 
S.C. 421. 

15 C.J. p 960 note 30. 

State or nranidpal obllgotioas 
*'An early decision of the highest 
court of a state validatlng state or 
municipal obligations becemes Impor¬ 
tant when a later decision holds the 
obligations invalid because of inltial 
defects in their issue or a change in 
the law. In such cases the later de¬ 
cision is held to operate prospective¬ 
ly only and the valldity of the obli¬ 
gations aocspted or purchased on the 
faith of the earlier decision Is up- 
held.”—^Reppel v. Board of Liquida- 
tion, D.C.La., 11 F.Supp. 799, 803— 
15 C.J. p 960 note 30 [d]. 
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Befhsal to allow autry of decree 
The refusal of the supreme court 
to allow the tria! court to enter a 
flnal decree of dlvorce against the 
will of a petitloner, after a decision. 
that‘the petitloner was entitled to a 
dlvorce, will not affect flnal decrees* 
of dlvorce in other dlvorce sults en¬ 
tered against the -wU! of a petitloner, 
since such decrees are foundefl on. 
error, and not on lack of Jurisdic- 
tion.—McLaughlln v. McLaughlln, 
117 A. 649, 44 R.I. 429. 

On a claim for damages ex dellctov. 
there can be no vested rlght until 
judgment is rendered, and until so- 
rendered court decisions can oper¬ 
ate retrospectively.—^Norton v. Cres¬ 
cent City Ice Mfg. Co., 150 So. 855, 
178 La: 135, annulling 146 So. 753, 
rehearlng denied 147 So. 385 (first 
case). 

“A persoa who is not a pozty or 
prlvy in the actlon can not acquire 
a vested right in an erroneous deci¬ 
sion made therein.*'—Crigler v. Shep- 
ler, 101 P. 619, 79 Kan. 834, 842, 23 
L.R.A.,N.S., 600. 

A U.S.—U. S. V. Standard 011 Co. of 
Callfomlo, D.C.CaL, 20 F.Supp. 427. 
Ariz,—OMalley v. Sims, 75 P.2d 50. 

61 Ariz. IBS, 116 A.L,R. 634. 

Cal.—^Emery v. Reed, 4 P. 200, 65 
Cal. 361. 

Fla,—State v. Greer, 102 So. 739, 88 
Fla 249, 37 A.L.R. 1298. 

Ind.—Center School Tp. v. State, 49 
N.E. 961, 150 Ind. 168. 

Minn.—Hoven v. McCarthy Bros. Co., 
204 N.W. 29, 168 Minn. 339. 

Mo.—State ex rei. May Department 
. Stores Co. v. Haid, 88 S.W.2d 44, 
327 Mo. 667—^Klocke v. Klocke, 208 

S.W. 826, 276 Mo. 672—^Bberle v. 
Koplar, App., 86 S.W.2d 919. 

Mont.—Continental Supply Co. v. 
Abell, 24 P.2d 133, 95 Mont 148— 
Montana Horse Products Co. v. 
Great Northern Ry. Co., 7 P.2d 919, 
91 Mont 194. 

N.Y,—^People ex rei Rlce v. Graves, 
273 N,Y.S. 682, 588, 242 App.Div. 
128, fdflrmed 200 N.B. 288, 270 N.Y. 
948. certiorari denied 56 S.Ct 958, 
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this nile has been held to apply to the construction 
of taxation statutesJ This exception, however, 
generally applies only where reliance was placed 
on a decision of a court of last resort, and not on 
a decision of an inferior court.^ In order to obtain 
the benefit of this exception, it is not necessary for 
the person who acquired a vested right in accord- 
ance with the prior decision to prove that he relied 
thereon in acquiring such right, for reliance thereon 
will be presumed.3 

§ 195« Previous Decisions in Same Case as 
Law of the Case 

a. Definition, nature, and distinctions 

b. General nile; limitations i 

c. Particular applications of rule j 


a. Definition, Natnre, and Distinctions 

<<Law of the case" Is the controlllng legal rule of de¬ 
cision, as established by a previous decision, between 
the same parties in the same case. It is a rule of prae- 
tlce, and generally is distinguishable from res Judicata 
and stare decisis. 

“Law of the case” has been defincd as the opin- 
ion delivered on a former appeal.^O More specifi- 
cally, it means that whatever is once irrevocably 
established as the controlling legal rule of decision 
between the same parties in the same case continues 
to be the law of the case, whether correct on gen- 
eral principies or not, so long as the facts on which 
such decision was predicated continue to be the 
facts of the case before the court.il 

Nature, The doctrine of the law of the case is 


298 IT.S. 683. 80 L.E(L 1403— 

Charles H. Dauchey Co. v. Famey, 
173 N.T.S. 630. 105 Misc. 470. 

N.C.—«Wllklnson v. Wallace, 134 S.E. 
401, 192 KC. 156—Patterson v. Mc- 
Cormick, 99 S.E. 401, 177 N.C. 448. 
Okl.—Coats V. Riley, 7 P.2d 644, 164 
Okl. 291—Sarber v. Marland 011 Co. 
of Oklahoma, 296 P. 473. 147 Okl. 
257—^Harness v. Myers. 288 P. 285, 
143 Okl. 147—Bagrby v. Martin, 247 
P. 404, 118 Okl. 244. 

Wis.—^Nlckoll V. Bacine Cloak & Suit 
Co., 216 N.W. 602, 604, 194 Wls. 
298. clting CozpiiB Jnzift. 

16 C.J. p 960 note 30. 

Boods 

(1) . Where municlpal bonds have 

been sold, the rlghts of the parties 
axe to be determined according to 
the statute as it had been Judlcially 
construed. when the bonds were 

placed on the market. because a 

change in the decision would be 

equivalent to a change in the law it- 
self, and giving such change a ret- 
poactive effect would Impair the obli- 
gation of the contract of sale.— 

Douglass V. Plke County, Mo., 101 
U.S. 677, 25 L.Ed. 968. 

(2) A purchaser of bonds issued 
under a statute prevlously declared 
to be constitutlonal by the highest 
court of the state will be protected 
in an action to recover the amount 
paid for the bonds where a subse- 
Quent decision overruled the prior 
case and declared the statute to be 
unconstltutionaL—State v. Greer, 102 
So. 739. 88 Pia. 249, 37 A.L 1 .R. 12^8. 

of ooKpoxwte direotors 
Corporate dlrectors, when debt of 
Corporation was contracted, have 
right to rely upon pnor decisions of 
supreme court respectlng their statu- 
tory liabiUty.—Continental Supply 
eb.. T, Abell, 24 P.2d 138, 96 Mont 
14S. 

to Indeac rMoxd of dMd as 
not aff eotlag ettoaoy 
K.a—WilkinBon v. Wallace, 134 S.B. 


401. 192 N.C. 156—S. R. Powle & 
Son V. 0’Ham, 96 S.E. 639, 176 N. 
C. 12. 

I Beohorting oourae in ConktruotloaL 
The princjble that a litigant must 
not be prejudiced because courts 
have recharted Judicial course in con¬ 
struction of statute does not apply 
where court adheres to construction 
glven statute before its amendment 
simply because court*s attentlon was 
not called to different werding of 
statute after amendment.—^Pidelity 
Trust Co. of Houston v. Highland 
Parms Corporation, Tex.Civ.App., 109 
S.W.2d 1014, error dismissed. 

Bule held Inapplioable 
A Public Service Corporation, which 
was gnranted a franchlse and entered 
into a contract with a clty when, un¬ 
der the state constitution, as then 
construed, the clty was wlthout pow- 
er to construet competing works, but 
which. constitutlonal provlslon was 
subsequently construed to grant such 
Power, has no standing, after its 
franchlse and contract have expired 
by llmitatlon, to invoke the rule that 
one acquiring rights under one con¬ 
struction of the state law may not 
be deprlved of them by a subsequent 
different construction.—^Eliaabeth 

City Water & Power Co, v. EUzabeth 
City, C.C.A.N.C., 298 P. 70—Hili v. 
Blizabeth City, C.C.A,N.C., 298 P. 67. 
afflrmlng, D.C., 291 P, 194. 

7 . U.S.—Mercantlle Nat. Bank of 
Cleveland v, Lander, aC.Ohiq, 109 
P, 21, afflrmlng 118 P. 785, 55 C. 
C.A. 623. 

15 C.J. p 960 note 80 CeJ-CgJ. 

8. 111.—Chicago Theologlcal Seznlna- 
ry V. People, 69 N.E. 977, 189 111. 
439, affirmed 23 S.Ct 886, 188 U.S 
662, 47 L.ECU 641. 

N.Y.—Mulier Dairles v. Baldwin, 274 
N.T.S. 975, 242 App.Div. 296. 

15 C.J. p 960 note 30 [c]. 

9. Mlss.—Bank of Philadelphia v. 
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Posey, 95 So. 134, 130 Mlss. 825. 
reversing 92 So. 840, 130 Miss. 530. 
Mont.—Continental Supply Co. v. 
Abell. 24 P.2d 133, 95 Mont 148. 

10. Ky.—^Hocker v. Louisvllle, etc., 
R. Co., 96 S.W. 626, 627, 29 Ky.L. 
842. 

36 C.J. p 965 note 33. 

11. Pia.—^U. S. Gypsum Co. v. Co- 
lumbia Casuajity Co., 169 So. 632, 
124 Pia. 633. 

Ga.—^Hutchings v. Roquemore, 160 S. 

E. 571, 40 Ga.App. 566. 

IU.—^Harris v. Chicago House-Wreck- 
ing Co., 145 N.E. 66$, 314 111. 600, 
reversing 226 IlLApp. 220. 

Ky.—^Anderson v. Daugherty, 207 S. 

W. 474, 182 Ky. 800. 

I Mass.^—^^odward v. Snow, 124 N.E. 

I 35, 238 Maas. 267, 5 A.L.R. 1381. 

Vt—^In re Taylor^s Bstate, 2 A.2d 
337, 110 Vt 80. 

dellnltloa 

The law of the case is a phrasQ 
which is used to give expression to 
the rule that the final judgment of 
the highest court on a question of 
law estahllshes the rlghts of the par¬ 
ties to that controversy, and is a 
final deterxnination thereof which es- 
tops the parties afterwards from 
questloning its correetness. 

Cal.—^Atehison, T. & S. P. Ry. Co. v. 
Railroad Commisslon oS Califomia, 
2S8 P. 776, 209 Cal. 460, afflrmed 
61 S.Ct 663, 283 U.S. 380, 75 UEd. 
1128—^Klauber v, San Diego Street 
Car Co.. 32 P. 876, 98 CaL 105. 

Neb.—^In re Wecker*s Bstate, 243 N. 
W, 642, 123 Neb. 604. 

Beoislons of highest oonrt 
“The doctrine of the *law of the 
case* applies only to decisions of the 
highest court on the particular issue 
under consideration.**—^Atehison, T. 
& S. P. Bcr. Co. V. lEtailroad Com- 
mlsslon of Califomia, 28*8 P. 775, 779, 
209 Cal. 460, afflrmed 51 S.Ct 568, 
288 U.S. 380, 76 L.Ed. 1128. 
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a rule of practice and not a principle of substantive 
law .^2 It expresses the practice of the courts gen- 
erally to refuse to reopen what has been previously 
decided in the same case,^^ and is binding on every 
tribunal dealing with the case except one clothed 
with power to overrule and finally declare the law 
to be otherwise.^^ It is founded on public policy, 
in the interests of orderly judicial procedure,^^ and 
is of special sigfnificance as applied to questions of 
law as distinguishcd from decisions on questions of 
fact.i6 

Distinguished from res judicata and stare decisis, 
The law of the case, res judicata, and stare decisis 
belong to the same family in that they have in view 
the termination of controverted questions of fact 
and law.^*^ The law of the case, however, is dis¬ 
tinet from res judicata,in that the law of the case 
does not have the finality of the doctrine of res 
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judicata,!^ and applies only to the one case, where- 
as res judicata forecloses parties or privies in orie 
case by what has been done in another case,20 al- 
though in its essence it is nothing more than a spe¬ 
cial and limited application of the doctrine of res 
judicata or former adjudication,2i and what is 
known as the 'law of the case,” that is, the effect 
and conclusiveness of a former decision in the sub- 
sequent proceedings in the same case, has been gen- 
erally put upon the ground of res judicata,22 

'The law of the case” has also been held to be 
distinet from "stare decisis” in that it is founded 
on different considerations ;23 but the law of stare 
decisis and not that of res judicata has been held to 
apply to findings on questions of law, where the 
doctrine invoked is that of the law of the case, and 
the former decision did not have the requisites of a 
final judgment.2^ 


12. Minn.—Sands v. American Ry. 
Express Co.. 198- N.W. 402. 159 
Mlnn. 25. 

Vt—^Perklns v. Vermont Hydro-Elec- 
trlc Corporation, 177 A, 631, 106 Vt 
867. 

13. U.S.—Messinger v. Anderson, 
Ohio, 32 S.Ct 739, 225 U.S. 436, 56 
L.Bdl 1152—^LewiUi v. Irvingr Tnist 
Co.. C.C.A.N.Y., 67 P.2d 866—Pa^e 

V, Arkansas Natural Gas Corpora¬ 
tion, C.C.A.Ark., 53 F.2d 27, cer¬ 
tiorari granted 62 S.Ct 407, 286 U. 
S. 532, 76 Li.Ed. 927 and afflrmed 

52 S.Ct 507, 286 U.S. 269, 76 L.Ed. 
1096. 

D.C.—^Davls V. Davis, 96 P.2d 612, 
68 App.D.C. 240, certiorari granted 
58 S.Ct 944, 304 U.S. 552, 82 KEd. 
3523, reversed on other grounds 69 
S.Ct 3, 305 U.S. 32, 83 L.Ed. 26, 
118 A.L.R. 1518, motion denied 59 
S.Ct 773. 

Hawaii.—^In re Ryan, 81 Hawaii 647. 
Kan.—^Fleming v. Campl)ell, 88 P.2d 
708, 148 Kan. 516. ^ 

Mo.—State v. Randazzo, 300 S.W. 755, 
318 Mo. 761. 

Ohio.—^Trustees of Cincinnati South¬ 
ern Ry. Co. V. McWilliams, 18 Ohio 
App. 226—Russell v. Fourth Nat 
Bank, 31 Ohio C.A. 198. 

14. Mass.—^Lunn & Sweet Co. v. 
Wolfman, 167 N.E. 641, 268 Mass. 
845. 

Neb.—^In re Wecker's Estate, 248 N. 

W. 642, 128 Neb. 504. 

15. U.S.—Turner v. Klrkwood, C.C.A. 
Okl., 62 F.2d 256, certiorari denied 

53 S.Ct 522, 289 U.S. 724, 77 L.Ed. 
1474—Toy Nat Bank of Sioux City, 
lowa, V. Smith, D.C.Iowa, 8 F.Supp. 
638, reversed on other grounds, C. 
C.A., Hammerstrom v. Toy Nat 
Bank, 81 F.2d 628, certiorari denied 
Toy Nat Bank y. Hsunmerstrom, 


67 S.Ct 9, 299 U.S. 646. 81 L.Ed. 
402 and lowa Joint Stock Land 
Bank v. Hammerstrom, 57 S.Ct 9, 
299 U.S. 646, 81 L.Ed. 402, and Live 
Stock Nat. Bank v. Hammerstrom, 
67 S.Ct 9, 299 U.S. 646, 81 L.Ed. 
402—U. S. V. Davis, D.C.N.T., 3 P. 
Supp. 97. 

Pa.—^In re Reamer*s Estate. 200 A. 
86, 331 Pa. 117, 119 A.L.R. 589. 

16. Fla.—^U. S. Gypsum Co. v. Co- 
lumbia Casualty Co., 169 So. 532, 
535, 124 Fla. 633. 

17. Fla.—^U. S. G^vsum Co. v, Co- 
lumbla Casualty Co., supra. 

Neb.—Scott V. Scotts BlufC County, 
183 N.W. 573, 106 Neb. 355. 

Vt—^Perklns v. Vermont Hydro-Elec- 
tric Cerporation, 177 A. 681, 106 
Vt 367. 

Relation of law of the case to res 
Judicata and stare decisis as ap¬ 
plied to decision of appellate court 
on subseQuent appeal see Appeal 
and Error | 1822. » 

**The law of the case, like the prin¬ 
ciple of stare decisis, is a rule of 

comity or convenience.”—Walker v. 

GerU, 12 N.T.S.2d 942, 944, 267 App. 

Div. 249, vacated 14 N.T.S.2d 278. 

la U.S.—Southern R. Co. v. Clift, 
Ind., 43 S.Ct 126, 260 U.S. 816, 67 
L.Ed. 283. 

34 C.J. p 747 note 92 [a]. 

19. N.T.—Walker v. Gerll, 12 N.T. 
S.2d 942, 257 App.Dlv. 249, vacated 
14 N.T.S.2d 278. 

Pa—^In re Reamer*s Estate, 200 A. 
85. 331 Pa 117, 119 A.L.R. 689. 

aa U.S.—U. S. v. Davis, D.C.N.Y., 8 
F.Supp. 97. 

SL Fla—^U. S. Gypsum Co. v. Co- 
lumbia Casualty Co., 169 So. 582, 
124 Fla 638. 

92. Cal.—^Petltion v. Reader, App., 
,89 P.2d 654. 


Ga—Williams Realty & Loan Co. v. 
Simmons, 8 S.E.2d 580, 188 Ga 184 
—Simmons v. Williams Realty & 
Loan Co., 194 S.E. 356, 186 Ga. 154. 
Ky.—Dixon v. Riddle, 38 S.W.2d 715, 
238 Ky. 722. 

Mass.—^Hanson v. Hanson, 154 N.E. 
525. 258 Mass. 45. 

MIch.—Darling v. Abbott 191 N.W. 
20. 221 Mich. 449. 

Mo.—State v. Lando. 300 S.W. 767— 
State V. Randazzo, 300 S.W. 755, 
318 Mo. 761. 

Neb.—^In re Weckex^s Estate, 243 iN. 

W. 642, 644, 123 Neb. 504. 

N.H.—^Venus Shoe Corporation v. 
Hanover Shoe Store, 189 A. 852, 88 
N.H. 478. 

Pa—^In re Gould’s Estate, 113 A. 652, 
270 Pa 635. 

34 C.J. p 748 note 97. 

23- Ky.—^Payne v. City of Covlng- 
ton, 123 S.W.2d 1046, 276 Ky. 880. 
Mo.—^Denny v. Gujrton, 67 S.W.2d 416. 
Neb.—^In re Wecker^s Estate, 248 N. 
W. 642, 644, 123 Neb. 504. 

Staxe decisis as distlngnlslied ftom 
law of the cas* is applicable to a 
subsequent Judicial determlnation of 
the same questions of law between 
parties not bound as parties or priv¬ 
ies on the record of the -earller case 
in whlch the decision was mada— 
McGregor v. Provident Trust Co. of 
Philadelphia 162 So. 323, 119 Fla 
718. 

Where paxtLes are different, al- 

though question is same, a case is 
governed by rule of stare decisis, and 
doctrine of law of case has no ap¬ 
plication.—Stelnman v. CUnchfield 
Coal Corp., 93 S.E. 684, 121 Va 611, 

94. Masa—^Lunn & Sweet Co. v. 
Wolfman, 167 N.E. 641, 268 l^Asa 
845. 

84 C.J. p 748 note 98. 
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li. Qeneral Role; Idmitations 

As a general ruis, a declsfon by the court on a point 
in a case becomes the law of the case unless or untll It 
Is reversed or modlfled by a higher court. This rule, 
however. Is subject to the power of the court, In a proper 
case, to disregard or correct its former decislon; and in 
any event the rule applles oniy to a prior dectsion which 
Is a bindlng adjudicatlon on substantlally the same facts 
and Issues. 


As stated in Corpus Juris, which has been quoted 
and cited with approval, as a general rule, where 
a court has considered and determined a point in a 
case, its conclusion thereon becomes the law of that 
case,25 unless or until reversed or modified by an 
appellate court,26 subject, of course, to the general 
authority of courts to vacate or set aside their 


25. U.S.—re G. W. Giamiini, Inc., 
C.C.A.N.T.. 90 F.2cl 445, 111 A.L.R. 
1492, SLfflrminsr, D.C., 14 F.Supp. 
1005—^Mortgagre Loan Co. v, Llv- 
ingston, C.C.A.MO., 66 F.2d 636, cer¬ 
tiorari denied Livlngrston v, Mort- 
gage Loan Co.. 54 S.Ct. 121, 290 U. 
S. 686, 78 L.Ed. 690—Salvatore & 
Emanuele Fili v. 13,986 Bales of 
Cork Shavings, D.C.N.T.. 28 F.2d 
447—^Pacific Telephone & Telegraph 
Co. V. Star Pub. Co., D.C.Waah., 
2 F.2d 151—Southwell v. Robert- 
Bon, D.C.Pa., 27 F.Supp. 944—^Buck 
V. Trlanon Co., D.C.Wash., 26 F. 
Supp. 96—^Emplre Trust Co. v. 
Hoey, D.CJ^.Y., 22 F.Supp. 366, re¬ 
versed on other grounds, C.C.A., 
103 P.2d 430—Todd v. Russell, D.C. 
N.Y., 20 F.Supp. 936, affirmed, C.C. 
A., 104 F.2d 169—^Patterson v. An- 
derson. D.C.N.Y., 20 F.Supp. 799— 
The Claremont, D.C.N.Y., 20 F. 
Supp. 163—^Dixon v. Gage, D.CS. 
C., IS F.Supp. 895.' reversed on 
other grounds, C.C.A, Leonard v. 
Gage, 94 P.2d 19, certiorari denled 
Gage V. Leonard, 68 S.Ct. 762, 303 
U.S. 663, 82 L.Ed. 1113—The Doris 
Kellogg, D.CN.Y., 18 F.Supp. 169, 
affirmed, C.C.A, In re Kellogg S. 
S, Corporation, 94 F.2d 101*6—Toy 
Nat. Bank of Sloux City, lowa, v. 
Smlth, D.C.IIL, 8 F.Supp. 638, 640, 
tLuotlng CorpOB Jnxls, and reversed 
on other grounds, CC.A., Hammer- 
strom V. Toy Nat. Bank, 81 F.2d 
628, certiorari denied Toy Nat. 
Bank v. Hammerstrom, 67 S.Ct 9, 
299 U.S. 646, 81 L.Ed. 402 and lowa 
Joint Stock Land Bank v. Ham- 
merstrom, 67 S.CL 9, 299 U.S. 546, 
81 L.Ed. 402. and Live Stock Nat 
Bank v. Hammerstrom, 67 S.Ct 9, 
299 U.S. 646, 81 L.Ed. 41)2—U. S. 
Paper Exports Ass'n v. Bowers, D. 
C.N.Y., 6 F.Supp. 736, modified on 
other grounds, aC.A., 80 F.2d 82— 
In re Realty Associates Securitles 
Corporation, D.C.N.Y,, 6 F.Supp. 
649, modified on other grounds, C. 
C-A., 74 P.2d 61, certiorari granted 
Realty Associates Securitles Corpo¬ 
ration V. CConnor, 56 S.Ct 608; 294- 
U.S. 701, 79 L.Ed. 1237, reversed 66 
S.Ct 663, 295 U.S. 295, 79 L.Ed. 
1446—Green v. Southern Timber 
Co., D.C.Ga., 291 P. 682. 

Ark.—City of Magnolla v..Davies, 64 
Si‘W.2d 86, 188 Ark. 19—Newton v. 
Altheimer, 280 S.W. 641, 170 Ark. 
366. 

Gal.—Merron v. Tltle Guarantee & 
Trust Co., 80 P.2d 740, 27 Cal.App. 
2d 119—Pittler v, Bank of America 


Nat Trust & Savlngs Ass*n, 68 P. 
2d 981, 16 Cal.App.2d 5. 

Pia.—^Andrew v. Hecker, 182 So, 251, 
132 Pia. 769—Banning v. Brown, 79 
So. 721, 76 Fla. 94. 

Ga.—^West v. Trotzler. 196 S.B. 902, 
186 Ga, 794—Slmmons v. Williams 
Realty & Loan Co., 194 S.B, 366, 
185 Ga, 164—^Bllls v. First Nat. 
Bank, 186 S.B. 813, 182 Ga. 641— 
Southern Cotton Oll Co. v. Ralnes, 
166 S.E. 484, 171 Ga, 164—Wester 
V. Calro Banking Co., 140 S.B. 369, 
165 Ga, 185. 

Idaho.—Read v. La Shonse, 261 P. 
773, 46 Idaho 299. 

111.—^People ex rei. Bowen v. Hughes, 
18 N.B.2d 463, 370 111. 266—People 
ex rei. Parker v. Whealan, 18 N.B. 
2d 234, 370 111. 243—Wilson v. 
Pisher, 17 N.B.2d 216, 369 111. 538— 
Chlcago Title & Trust Co. v. Cohen, 
1 N.E.2d 717. 284 IlLApp. 181. See 
People V. Brod, 197 IlLApp. 368. 

Ind.—^Hunter v. Cleveland, C., C. & 

• St L. Ry. Co., 174 N.E. 287, 202 
. Ind. 828. 

lowa.—State ex' rei. Havner v. As- 
Bociaited Packing Co., 249 N.W. 761, 
231 lowa 1344, 90 A.L.R. 1339— 

, Manchester v. Loomis, 195 N.W. 
958, 197 lowa 1049,' amended 198 
N.W; 102, 197 lowa 1049. 

Ky.—Blackberry, Kentucky & West 
Virginia Coal & Coke Co. v. Kent- 
land Coal & Coke Co., 8 S.W.2d 425, 
225 Ky. 34$. 

La.—^Keegan v. Board of Com'r8 of 
Port of New Orleans, 98 So. 60, 
154 La, 639. 

Me.—^Bean v. Ingraham, 148 A. 681, 
128 Me. 462. 

Md.—^Dickey v, Dickey, 141 A. 387, 
164 Md. 675, 58 A.L.R. 634. 

Mass.—Bucholz v. Green Bros. Co„ 
196 N.E. 318, 290 Mass. 360—Han- 
son V. Hanson, 164 N.E. 525, 268 
Mass. 46—^Woodward v. Snow, 124 
N.E. 36, 233 Mass. 267, 6 A.L.R. 
1381. 

Mlnn.—^In re Judiclal Ditch No. 9 of 
Nobles County, 188 N.W. 321, 162 
Minm 644. 

Mo.—^Keltner v, Harris, App., 204 S. 
W. 661. 

Neb.—Scott y, Scotts Bluff County, 
183 N.W. 673, 106 Neb. 355. ’ 

N.H.—-Venus Shoe Corporation v. 
Hanover Shoe Store, 189 A. 362, 88 
N.H. 478.- 

—^Baker v. Kennerup, 140 A. 681, 

! 102 N.J.Ed. 367. 

N.Y.—Jenklns v. 313-321 W. 37th 
Street Corporation, 12 N.T.S.2d 739, 

‘ 267 Aj)p.Div. 228—Maylayne Cor- 
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poratlon v. Markantonis, 262 N.Y.S. 
285, 237 App.Div. 601, reargument 
denied and motion granted 262 N. 
y.S. 884, 238 App.Div. 784, and re¬ 
versed on other grounds 186 N.E. 
862, 262 N.Y. 364—In re Eastern 
Boulevard in Borough of the 
Bronx, City of New York, 243 N. 
Y.S. 57, 230 App.Div. 52—Gasper v. 
Wales, 219 N.Y.S. 719, 219 App.Div. 
614—Title Guarantee & Trust Co. 
V. Hofheimer, 10 N.Y.S.2d 1008, 170 
Misc. 691—^Henry v. New York 
Post, 5 N.Y.S.2d 716, 168 Misc. 247, 
affirmed 8 N.Y.S.2d 1023, 256 App. 
Dlv. 973. 

Okl.—0*Neil Engineoring Co. v. City 
of Lehigh, 182 P. 669, 75 Okl. 227. 
Or.—Levine v. Levine, 262 P. 972, 121 
Or. 44. 

Porto Rico.—Semidey v. Central 

Aguirre, 7 Porto Rico Fed, 672. 

S.C.—Matheson v. McCormac, 196 S. 
B. 883, 187 S,C. 260—Georgian Co. 
V. Bntton, 139 S.E. 217, 141 S.C. 
136—^Bowling v. Mangum, 116 S.B. 
212, 122 S.C, 179. 

*Tenn.-r-Central Bank & Trust Co. v. 

Cohn, 264. S.W. 641, 150 Tenn. 376. 
Tex.—State Life Ins. Co, of Indiana 
V. Nojen, Civ.App., 36 S,W.2d 767, 
768, citing Corpus Juris. 

Vt—^In re Taylor^s Bstate, 2 A.2d 
317, 110 Vt 80. 

Wash.—Belcher v. Tacoma Eastern 
R. Co., 201 P. 750, 117 Wash. 512. 
Wis.—^Fred Miller Brewing Co. v. 

Knebel, 171 N.W. 69, 168 Wis. 587. 
16 C.J, p 961 note 36. 

' A Judgmeoit rendered at a prior 
temn of court^ to which exception is 
'not tlmely taken, fixes the law of the 
case, and conclud/es the parties on all 
questions hecessarily involved in the 
decision of the points previously 
raised.—City of Atlanta v. Gore, 169 
S.B. 776. 47 Ga.App.- 70. 

Deoial of uotioii to open Judgme&t 
Where defendanfs original motion 
to open a judgment for excusable 
neglect was denied by the trial court 
and the Judgment affirmed, such de¬ 
cision is the law of the case, and is 
conclusive against a second motion to 
open the judgment on the ground of 
the same excusable neglect.—Sharpe 
V. Huggins, 102 S.E. 788, 114 S.C. 40. 

20, U.S.—^Pacific Telephone & Tele¬ 
graph Co. V. Star Pub. Co. D.C. 
Wash., 2 P.2d 151—Toy Nat. Bank 
of Sioux City, lowa, v. Smith, D.C. 
IlL, 8 F.Supp. 688, 640, quoting 
Corpus Juris» and rerversed on oth- 
' 'er grounds, C.C.A., Hammerstrom 
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judgments, as explained in the CJ.S. title Judg- 
ments § 265, also 34 CJ. p 252 note 72-p 255 note 
80. Sach a decision, as the law of the case, is 
binding on the courts,27 as well as on the parties, 
and even though the decision was erroneous it can- 
not be availed pf by the litigant prejt^dicially affect- 
ecCia-a subsequent trial of the same cause.29 A 
■question of law once decided ordinarily will not be 
reconsidered in the same case except on a motion 

for a rehearing.30 

This doctrine is most generally applied to deci- 
sions of an appellate court, and will be found treat- 
ed in Appeal and Error § 1821, -with regard to such 


decisions being the law of the case on subsequent 
appeals, and | J[964, with regard to such decisions 
being the law of the case in the lower courtand 
in the C.J.S. title Criminal Law § 1840, also 17 C.J. 
p 207 note 68-p 208 note 73, with regard* to such 
decisions being the law of the case in criminal cas¬ 
es. 

Limitations of rule. The general rule, however, 
is not inflexible.^^ It does not constitute a limita- 
tion on the power of the court, ^ 2 which may disre- 
gard or correct a prior decision or ruling which 
was plainly wrong,^^ or where the application of 


V. Toy Nat Bank, 81 F.2d 628, cer¬ 
tiorari denied Toy Nat. Bank v. 
Hammerstrom, 67 S.Ct. 9, 299 U.S. 
546, 81 L.Ed. 402 and lowa Joint 
Stock Land Bank v. Hammerstrom. 
67 S.Ct 9, 299 U.S. 646. 81 L.Ed. 
402. and Live Stock Nat Bank v. 
Hammerstrom. 57 S.Ct 9, 299 U.S. 
546, 81 L.Ed. 402. 

Ala.—Indian Reflningr Co. v. Van 
Valkenburgr, 93 So. 895, 208 Ala. 
62. 

Oa.—West V. Trotzier, 196 S.B. 902, 
186 Ga. 794—^New Enffland Mut 
Life Ins. Co. v. Childs. 194 S.E. 
661, 185 Ga. 198. 

Mass.—^Woodward v. Snow, 124 N.E. 

35, 233 Mass. 267. 5 A.L.R. 1381. 
N.Y.—Henry v. New York Post 5 N. 
Y.S.2d 716, 168 Misc. 247, afflrmed 
8 N.Y.S.2d 1022, 265 App.Div. 973— 
In re Moran's Will. 241 N.Y.S. 648, 
136 Misc. 615. 

Okl.—0’Neil Engrlneerlng Co. v. City 
of Lehigrh. 182 P. 669, 75 Okl. 227. 
15 C.J. p 962 nete 37. 

An appealable decision, not ap. 
pealed Arom, is the law of the case, 
whether rlght or wrong. 

Mass.—^Bartlett v. Slater, 97 N.E. 
991, 211 Mass. 334. 

N.Y.—^Novara v. Wyoming County, 
259 N.Y.S. 932, 144 Misc. 920— 
PirojnlkofC v. National City Bank 
of New York, 233 N.Y.S. 219. 133 
Misc. 536. 

37. U.S.—U. S., for Use and Bene¬ 
fit of Johnson, v. Morley Const Co., 
D.C.N.Y.. 17 P.Supp. 378, modifled 
on other irrounds, C.C.A., U. S. ex 
rei. Johnson v. Morley Const Co., 
98 P.2d 781, certiorari denied Mary- 
land Casualty Co. v. U. S., for Use 
and Benefit of Hairington, 69 S.Ct 
244. 

Oa.—Hamrlck v. Stewart, 114 S.E. 

723, 29 Ga,App. 220. 

N.Y.—Chase Nat Bank of City of 
New York v. Carver, 2 N.Y.S.2d 
829, 166 Misc. 708. 

Or.—^Levine v. Levlne, 252 P. 972, 121 
Or. 44. 

Tex.—Gro^ran-Cochran Lumber Co.- v. 
l^cWhorter, Clv.App., 16 S.W.2d 


126, error 'refused—^McHenry v. 
Bankers* Tnist Co.. Civ.App., 206 S. 
W. 660, error dismlssed 41 S.Ct 
321, 256 U.S. 669. 65 L.Bd. 785. 
Wash.—^Moore v. Sacajawea Lumher 
& Shingle Co.. 266 P. 331. 144 
Wash. 38. 

28. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., D. 
C.Mo.. 16 P.Supp. 379. 

Ga.—Roles v. Edwards, 176 S.B. 106, 
49 Ga.App. 627—^Hamrick v. Stew¬ 
art, 114 S.E. 723, 29 Ga.App. 220. 
Neh.—In re Wecker^s Estate, 243 N. 

W. 642, 645. 123 Neb. 604. 

Or.—^Levlne v. Levine, 262 P. 972, 121 
Or. 44. 

16 C.J. p 962 note 37 [a]. 

Walver 

A defendant who had the oppor- 
tunlty to present the Insufllciency of 
affldavit for attachment on his first 
motion to dissolve attachment is 
foreclosed to do so on appeal from 
order denyinsr his second motion to. 
dissolve attachment, although leave 
to renew the original motion was 
granted by the court in ovemiling 
it; not havlngr availed himself of the 
privllege extended, hut having ap- 
pealed from the flrst order, he there- 
by waived the privilege.—^American 
Surety Co. of New York v. Karto- 
witz, 195 P. 99, 69 Mont. J. 

29. Okl.—0*Neil Englneeiing Co. v. 
City of Lehlgh, 182 P. 669, 76 OkL 
227. 

30. N.H.—^Peppin v. Boston & M. R. 
R.. 186 A 153, 88 N.H. 146—Cotton 
V. Stevens, 115 A 618, 80 N.H. 176 
—Tucker v. Lowe, 107 A 641, 79 
N.H. 269—^Topore v. Boston & M. 

R. R., 106 A 498, 79 N.H. 169— 
Olney v. Boston & M. R, R., 69 A 
387, 73 N.H. 85. 

31. Fa.—^In re Reamer^s Estate, 200 
A 86, 331 Pa. 117, 119 AL.R. 689. 

32. U.S.—^Messing-er v. Anderson. 
Ohio, 32 S.Ct 739, 226 U.S. 436, 56 
L.Ed. 1162. 

D.C.—^Davls v. Bavis, 96 P.2d 612, 68 
App.D.C. 240, certiorari granted 58 

S. Ct 944, 304 U.S. 662, 82 L.Ed. 
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1623, reversed on other grounds 
69 S.Ct 3. 305 U.S. 32, 83 L.Ed. 
26, 118 AL.R. 1618, motion denied 
69 S.Ct 773. 

Hawaii.—In re Ryan, 31 Hawall 547. 
Kan.—^Fleming v. Campbell, 83 P.2d 
708, 148 Kan. 616. 

Mlnn.—Sands v. American Ry. Ex¬ 
press Co., 198 N.W. 402,, 169 Minn. 
25. 

33. U.S.—Cherry v. Howell, C.C.AJ^. 
Y., 66 P.2d 713. 

Cal.-—City of Los Angeles v. Oliver, 
283 P. 298, 102 CaLApp. 299. 

Colo.—^Lugon V. Crosler, 240 P. 462, 
78 Colo. 141. 

D. a— Davls V. Davis, 96 P.2d 612, 68 
App.B.C. 240, certiorari granted 58 
S.Ct. 944, 304 U.S. 552, 82 L.Ed. 
1623, reversed on other grounds 59 
S.Ct 3. 806 U.S. 32, 83 L.Ed. 26, 
118 AL.R. '1518, motion denied 59 
S.Ct 778. 

La.—^Reglstdr v. Harrell, 50 So. 638, 
131 La. 983. 

Mont.—^Boyle v. Chicago, M. & St. P. 

Ry. Co., 199 P. 283, 60 Mont 453. 
Neb.—Tady v. Warta, 196 N.W. 901, 
111 Neb. 621. 

Ohio.—Trustees of Cincinnati South¬ 
ern Ry. Co. V. McWilllams, 18 Ohio 
App. 225. 

Vt.—^Perkins v. Vermont Hydro-Elec- 
trlc Corporation, 177 A 631, 106 
Vt 367. 

Oonrt malfing «arronoons rnllng, -or 
order is not prevented from after- 
ward rendering correct judgment 
and party In whose favor error was 
committed cannot successfully urge 
reversal of correct final Judgment on 
grouxxd it was contrary to erroneous 
order prevlously made.—^Union Real- 
ty Co. of Greensburg v. Older, 185 N. 

E. 522, 97 Ind.App. 412. 

The power of the txlal Judge to ra. 
vise his earlier mllaig» is not affect- 
ed hy the rule that the Question 
whether the evidence sustains the 
verdict or conclusion is properly 
ralsed hy exceptlons to the grants 
or denials of nonsuits or dlrected 
vcrdlcts.—^Bennett v. Larose, 136 A 
254, 82 N.H. 443. 



C0VBT8 


21 C.J.S. 


§ 195 

the law of the case rule would work a manifest in- 
justice.^^ 

In any event, the former decision or ruling is 
binding, under the doctrine of the law of the case, 
only where it is a bindingf adjudication,®® and there- 
fore it does not apply to a statement or expression 
by the courtwhich does not constitute such an ad- 
judication,®® and an expression of an opinion ore 
Jenus by one of the judges of a court after judgment 


is pronounced does not affect the law of the case.37 

Furthermore, the former holding or decision is 
binding only to the extent of the precise question 
passed uponj^S and is confined to the application of 
a legal principle to the same, or substantially the 
same, state of facts,3^ and is not binding as to facts 
or issues not adjudicated or involved in the former 
decision or rulin^^,®- Moreover, it is binding only 
in subsequent proceedings in the same case involving 


34 , D.C.—Davis v. Davls, 96 r.2d 

612. 68 APP.D.C. 240, certiorari 

gmnted 68 S.Ct. 944, 304 U.S. 562, 
82 Li.Bd. 1623, reversed on other 
grounds 69 S.Ct 3, 306 U.S. 32. 83 
L.Bd. 26, 118 A.L.it 1618, motioh 
denled 59 S.Ct 773. 

Pa.—^In re Reamer*s Estate. 200 A. 

36, 331 Pa. 117, 119 A.L.R. 589. 
ConolnsloiiiB on ajDELdftvits 

The conclusione of a Judge on the 
faots, as presented in affldavits on 
whlch Is hased an order granting an 
Injunction pendente lite, are not nec- 
essarily binding on the trial judge, 
who hears the evldence from the wit- 
nesses. as it is best for all parties 
that a trial be had and the facts be 
so determined and found.—^Burgess 
Bros. Co. V. Stewart, 185 N-Y.S. 85, 
194 App.Div. 913, afflrming 184 N.Y. 

S. 199, 112 Misc. 347. 

Ja, ahsenoe of oonstltiLtlonal or 
ntatntorar InhlhltloBf trial Judge re- 
talns jurlsdiction to change rullngs 
made during term, If, in his dlscre- 
tion, change is necessary to do jus* 
tice.—^Handy v. Olney Oil & Reflning 
Co., Tex.Civ.App., 68 S.W.2d 313, er¬ 
ror refused. 

35. Ky.—Kudelle v. Viszard Inv. Co., 
240 S.W. 54, 194 Ky. 604. 

N.Y.—^International Ry. Co, v. Jag- 
gard, 197 N.Y.S. 884, 204 App.Div. 
67. 

Pa.—Skelton v. Lower Merlon Tp., 
178 A. 887, 818 Pa. 356. 

Sa U.S.—Potts V. Village of Haver- 
straw, C.aA.N.Y., 93 F.2d 606. 

Ga.—Wilson v. State, 160 S.B. 819, 
173 Go. 275. 

lowa.—Crawford v. Emerson Const 
Co., 269 N.W. 334, 222 lowa 378. 

- Mo.—^Brinkerhoff-Farls Trust & Sav- 
ings Co. V. Hili, 42 S.W. 2d 23. 328 
Mo. 836, conforming to 60 S.Ct 
461, 281 U.S. 673, 74 L.Bd.’ 1107, 
whlch reversed«JiL.SLS6r.2dlJUj5, 823 
Mo. 180, certiorari denied 50 SyCt 
86, 280 U.S. 604, 74 L.Bd. 648/re- 
voked 66 S.Ct 162, 280 U.S. 650, 
74 L.Ed. 608, and certiorari grant- 
ed 50 S.Ct 152, 280 U.S. 550, 74 
L.Ed. 608: 

Kont—Outlook Parmers* Elevator 
Co. v. American Surety Co. of New 
York, 223. P. 906, 908, 70 Mont 
8, cltlng Oorpns Jiula. 

R.I.—^Everett J. Horton Co. v. 
Grinnell, 199 A. 316. 


A snggestlon hy a trial Judge as 

to the valldlty of a stlpulatlon of 
facts between the parties is not 
binding on the judge before whom 
the case comes up.—Brown v. Pech- 
man, 33 S.B. 732, 55 S.C. 565. 

Statesnents made dnrlng the oonrse 
of the trial by the trial court are not 
binding on the court, and the judg¬ 
ment Controls over any expression of 
opinion to the contrary made by trial 
judge during course of trial.—Curry 
v ., CruU,. 116 S.W.2d 125, 342a£o,r^53.' 

StatemeiLt of Judge at intarlocn» 
tory hearing on temporary injunction 
that lease was not amhiguous was 
not judgrment estabUshing law of 
case and controlling on demurrer.— 
White V. Cook, 156 S.B. 667, 171 Ga. 
663. 

37. S.C.—Steele v. Charlotte, etc., R. 
Co., 14 S.C. 324. 

sa U.S.—Mlller v. Commissioner of 
Internal Revenue, C.C.A., 103 P.2d 
68 . 

N.Y.—In re Pinkney, 202 N.Y.S, 818, 
208 App.Div. 181, affirmed In re 
Pinkney’s Estate, 144 N.E. 909, 238 
N.Y. 602—In re Wltklnd^s Estate, 4 
N.Y.S.2d 988, 167 Mlsc. 886. 

15 C.J. p 962 note 39. 

Correctness »f overrnllng ohallenge 
to juror is not to be judged by an- 
other rullng in same case.—State v. 
Vigil, 266 P. 920, 38 N.M. 365. 

39. U.S.—U. S. V. Davis, D.C.N.Y.. 
8 F.Supp. 97. 

Me.—^Bean v, Ingraham, 148 A. 681, 
128 Me. 462. 

: 

'4<^'U.S.—German v. Unlversal Oll 
-./'Products Co., C.C.A.MO., 77 P.2d 
70, afflrming, DC., Unlversal Oil 
Products Oo. V. Standard Oil Co. 
of Indlana, 6 F.Supp. 37—Roos v. 
Texas Co., C.C.A.Tex., 68 F.2d 321, 
certiorari denied Texas Co. v. Roos, 
64 S.Ct. 859, 292 U.S. 649, 78 L.Ed. 
1499—Cherry v. Howell, C.C,A.N.T., 
66 P.2d 713—^The Snug Harbor, D. 
C.N.Y., 63 F.2d 407—Burton v. 
Roos, D.C.Tex.,, 20 F.Supp. 76, af¬ 
firmed, C.C.A., Texas Co. v. Rooei, 
93 F.2d 380—^Kennedy v. Bostpn- 
Continental Nat. Bank, D.C.M8ubs., 
11 F.Supp. 611, vacated, aC.A., 84 
F.2d 592, certiorari granted 67 S.Ct 
115, 299 U.S. 633, 81 L.Ed. 392. cer¬ 
tiorari dlsmissed 57 S.Ct 667, 300 
U.S. 684, 81 L.Bd. 887—Metro- 
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Goldwyn-Mayer Distributlng Cor¬ 
poration V. Bijou Theatre Co. of 
Holyoke, D.C.Mass., 3 F.Supp. 66— 
Pederal Trade Commission v. 
Smith, D.C.N.Y.. 1 F.Supp. 247. 
Ariz.—Dickason v. Sturdavan, 72 P. 

2d 584, 50 Ariz. 382. 

Ark.—Parrlsh v. Parrish, 86 S.W.2d 
667. 191 Ark. 443. 

Ga.—Rabun Mineral & Development 
Co. V. Heyward, 165 S.E. 324, 171 
Ga. 822—Southern Cotton Oil Co. 
V. Shields, 98 S.E. 408. 23 Ga.App. 
476. 

lowa.—^Andrew v. American Sav. 
Bank of Carroll. 255 N.W. 871, 218 
lowa 489—McLarand v. Daut, 163 
N.W. 401. 

Ky.—^Nuetzel v. State Tax Commis¬ 
sion. 266 S.W. 606, 205 Ky. 124. 
Mich.—Thomas v. Banks, 195 N.W. 
94, 224 Mich. 488. 

N.Y.—0'Leary v. Grant, 8 N.Y.S.2d 
196, 266 App.Div. 617—^Amusement 
Securities Corporation v, Academy 
Plctures Distributlng Corporation, 
295 N.Y.S. 436, 261 App.Div. 227, 
modifylng in part 294 N.Y.S. 279, 
162 Misc. 608, affirmed 294 N.Y.S, 
305, 260 App.Dlv. 710 and 294 N.Y. 

S. S06, 250 App.Div. 710, motions 
denied 296 N.Y.S. 472, 260 App.Div. 
749, affirmed 13 N.E.2d 471, 277 N. 

T. 557, reargument denied 14 N.E 
2d 883, 277 N.Y. 672—Flynn v. Co- 
lonial Discount Co., 269 N.Y.S. 394, 
149 Misc. 607. 

Pa.—^In re Re8Lmer's Estate, 200 A 
86, 331 Pa. 117, 119 A,L.R. 589. 
Tex.—^Nash v. McCallum, Clv.App., 
74 S.W.2d 1046. 

Wash.—Kirwln v. Hali, 14 P.2d 62, 
169 Wash. 501. 

Wyo.—Parmers' State Bank of Rlv- 
erton v. Johnson, 253 P. 858, 86 
Wyo. 191. 

15 C.J. p 962 note 39. 

Xf the faots axo substantially 
ctaanged by an appropriate Judiclal 
procedure, the doctrine of the la^ 
of the case is not to be enforced.— 

U. S. V. Davis, D.C.N.Y., 3 F.Supp 
97. 

DlBtzibution of estate 
A ruling of law by an orphans 
court in dealing with the distributior 
of a portion of an estate is nol 
binding upon a subseauent adjudica 
tion relatlng to another portion oi 
the estate;' and, although erron 
commltted wlth regard to one fune 
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the same parties and subject matter,^^ and not as 
against parties who had no notice or opportunity to 
be heard at the time the decision was rendered.^^ 

Final or interlocutory order. The doctrine of the 
law of the case applies to an order or ruling which 
finally determines a substantial right.43 it has been 
held that the law of the case as made by an inter¬ 
locutory decision or order remains the same ex- 
cept in so far as the facts are changed by evidence 
on the final hearing;44 but ordinarily an interlocu¬ 
tory order which merely decides some point or mat- 
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ter essential to the progress of the cause, collateral 
to the issues in the case, is not binding as the law 
of the case, and may be reconsidered and corrected 
by the court before entering a final order on the 
merits.^® 

State and federal courts. The doctrine of the 
law of the case in its customary sense does not 
run from state to federal jurisdiction or vice 
versa but it has been held that a federal decree, 
which has become final by aflSrmance by the su¬ 
preme court of the United States, becomes the fixed 


In the dlstribution of an estate may 
be Irremedlable as to it, they do not 
impose upon the court the necesslt 3 r 
of persistlnir in the same errors in 
the disposition of a subsequent fund. 
—^In re Reamer*s Estate, 200 A. 35, 
831 Pa. 117, 119 A.L.R. 589. 

41. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Port of Seattle, C.C.A. 
Wash., 106 F.2d 777, 781, citingr 
Corpus Juris, and reversingr Port 
of Seattle v. Fidelity & Deposit Co. 
of Maryland, 24 F.Supp. 434—^IT. S. 
V. Davis, D.aN.T., 3 F.Supp. 97. 
Ark.—^Western Union Telegrraph Co. 

V. Byrd, 122 S.W.2d 569. ‘ 

Cal.—State v. Savings Union Bank 
& Trust Co., 199 P. 26, 186 Cal. 294. 
S.C.—^Matheson v. MeCormae, 196 S. 
E. 883, 187 S.C 260—Bowling v. 
Mangum, 116 S.E. 212, 122 S.C. 179. 
Tex.—^Brinkman v. Rick, Civ.App., 19 
S.W.2d 808, error refused. 

Va.—Steinman v, Clinchfleld Coal 
Corp., 93 S.E. 684, 121 Va. 611. 

40. N.T.—^Levy v. Paramount Pub- 
Ux Corporation, 266 N.T.S. 271, 149 
Misc. 129, afllrmed 269 N.Y.S. 997, 
241 App,Div. 711, afflrmed 193 N.E. 
418, 266 N.T. 629. 

Va.—Motley v. H. Vicello & Bro., 111 
S.E. 295, 132 Va. 281. 

43 . U.S.—^Trlborough Chemical Cor¬ 
poration v. Doran, D.C.N.T., 39 F. 
2d 479—^U. S. v. Columbus Marine 
Corporation, D.C.N.Y., 8 r.2d 315. 
N.T.—Sears, Roebuck & Co. v. 9 Av- 
enue-31 Street Corporation, 9 N.E. 
2d 20, 274 N.Y. 388, modifying 290 
N.T.S. 129, 248 App.Dlv. 719, af- 
firming 286 N.Y.S. 522, 158 Misc. 
689, remittitur amended 10 N.R2d 
689, 274 N.Y. 636—Durand v. Lip- 
man, 1 N.Y.S.2d 468, 165 Misc. 615. 
▲ dsoisloiL daaiyliLg a motion for 
tsniporacy Ixijunotlon on ground that 
a labor dispute was not Involved es- 
tabllshed the “law of the case.”— 
Wohl V. Bakery and Pastry Drlvers 
and Helpers Docal 802 of Interna¬ 
tional Brotherhood of Teamsters, 14 
N.T.S.2d 198. 

Sasiyiiiff motion of attomej to with- 
draw 

Decision of judge denylng motion 
of attorneys tp withdraw was the 
^*law of the caAe’* so far as rellevlng 


the attorneys of their duty to de- 
fendants for whom they had ap- 
peared.—^Martin v. United Standard 
Oil Fund of America, D.C.N.T., 26 F. 
Supp. 974. 

Setezmiaation on appliostiou to sot 
aslde Service of sunuuous became 
law of case on motion for Judgment 
on pleadlnga—^People v. Afla Finance 
Corporation, 245 N.Y.S. 267, 138 Misc. 
32. 

Order that case staaaA for trial on 
calendar 1 on cause of action for 
nulsance and on no other cause of 
actlon was law of case where no ap- 
peal was taken therefrom.—Gates v. 
City of Easley, 188 S.B. 604, 182 S.C. 
91. 

44. U.S.—Socidtd Vinicole De Cham- 
pagne v. Mumm Champagne & Im- 
portation Co., D.C.N.T., 13 F.Supp. 
575—U. S.,v. Davis, D.C.N.Y., 8 F. 
Supp. 97. 

Ga.—Clements v. Fletcher, 118 S.B. 
201, 155 Ga. 802. 

45. U.S.—Jones Bros. Co. v. Under- 
koffler, D.C.Pa., 24 F.Supp. 393. 

lowa.—^Baehne v, Independent School 
Dist of Manly, 207 N.W. 765, 201 
lowa 625. 

Ky.—^Bolen v Standard-Elkhom Coal 
Co., 276 S.W. 372, 210 Ky. 43— 
Smlth V. Ruth. 209 S.W. 860, 183 
Ky. 566. 

La.—^Labourdette v. Doullut & Wil¬ 
liams Shipbullding Co., 100 So. 547, 
166 La. 412. 

N.T.—In re Witkind*s Estate, 4 N.Y. 
S.2d 933, 167 Misc. 885—Williams 
Ice Cream Co. v. Chase Nat. Bank, 
199 N.T.S. 314, 120 Misc. 301, re- 
versed on other grounds 205 N.Y.S. 
446, 210 App.Div. 179. 

N.C.—^Bland v. Faulkner, 139 S.E. 835, 
194 N.C. 427. 

Okl.—^Ft. Dearborn Trust & Sav¬ 
ings Bank v. Skelly Oil Co., 293 
P. 657, 14^ Okl. 179. 

Pa.—Sultan v. Stoer, 6 A.2d 809, 335 
Pa. 403. 

S.C.—^Lucius V. Du Bose, 103 S.R 759, 
114 S.C. 376. 

Tex.—City of Seymour v. Montgom- 
ery, Civ.App., 209 S.W. 237. 

Va.—^Motley v. H. Vicello & Bro., 111 
S.E. 296, 132 Va. 281. 
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Wls.—^Holzinger v. Prudential Ins. 
Co. of America, 269 N.W. 306, 222 
Wis. 466. 

Ab affected by failure to appeal 

The provlsion of Jud.Code $ 129, 
as amended, 28 U.S.C.A. § 227, that 
an appeal may be taken to the Circuit 
court of appeals from an Interloeu- 
tory order or decree grantlng an in- 
Junction, and that such an appeal 
must be taken wlthln thirty days 
from the entry of such order or de¬ 
cree, did not divest the district court 
of jurisdiction to reconslder ques- 
tions passed on by an interlocutory 
decree before entering a flnal order, 
notwithstandlng defendants took no 
appeal, slnce failure to exercise op- 
tion of taking preliminary appeal in 
no way affected right to have dis¬ 
trict court reconslder the Interlocu¬ 
tory decree before entering a flnal 
decree, or the right to appeal from 
the flnal decree.—Jones Bros. Co. t. 
Underkoffler, D.C.Pa., 24 F.Supp, 393. 

BuOlng made at preliminary heor- 
Isg could be corrected at the flnal tri¬ 
al on the merits.—Allen v. Nlckerson, 
Mass., 199 N.E. 482. 

Bullage on praotloe motione are 
not determinative of the major issue 
in the controversy.—^In re Witkind's 
Estate, 4 N.Y.S.2d 933, 167 Misc. 885. 

Ia a suit to restmin the enforoa- 
ment of a mnnlolpal ordinanee im- 
posing a license tax on certaln deal- 
ers in tradlng stamps, a ruling 
grantlng an injunctlon pendente Ute 
is not a flnal decision so as to con¬ 
stitute res judicata on the questlon 
of the validlty of the ordinanee on a 
hearing on the merits.—Sperry & 
Hutchinson Co. v. Tacoma, D.C. 
Wash., 199 F. 863. 

46L U.S.—Fidelity & Deposit Co. of 
Maryland v. Port of Seattle, C.C.A. 
Wash., 106 P.2d 777, 781, clting 
Oorpua Juris—^Interstate Healty & 
Investment Co. of Loulsiana v.. 
Bibb County, Ga., C.C.A.Ga., 293 F. 
721—^Harrison v. Foley, Mo., 206 F. 
57, 124 C.C.A. 191, certiorari denied 
34 S.Ct 321, 231 U.S. 750. 58 L.Ed. 
466. 

Va.—Steinman v. Clinchfleld Coal 
Corp., 93 B.B. 684, 121 Va. 611. 

15 C.J. p 963 note 51. 
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law of the case, and any further proceeding in the 
matter mnst be in conformity therewith.'*^ 

Manner of invoking rule, A former decision, as 
the law o£ the case, may be invoked by an oral mo- 
tion based on an inspection of the record, without 
further pleading>8 

c. Particnlar Applications of Bule 

The doctrine of the law of the case has been applled 
to rnany particular questlonSf and to many and varlous 
situations. 

The doctrine of the law of the case has been 
applied to decisions with respect to: The jurisdic- 


tion of the court^® and venue;®® the construction 
and validity of a written instrument the statute 
of limitations and the admissibility®^ and weight 
and sufficiency®'^ of the evidence. It has been held 
not to apply to a decision of a state supreme court 
involving the construction of the federal constitu- 
tion or a federal statute.®® 

Rulings on pleadings in gBneral, In accordance 
with the foregoing general rule, stated in subdivi- 
sion b of this section, a decision or ruling on a ques- 
tion of pleading generally becomes binding as the 
law of the case on such question,®® except where 


47 . CaL—Atchison, T. & S. F. Ry. 
Co. V. Railroad Commisaion of Cal- 
ifornia, 288 P. 776. 209 CaL 460, af- 
flrmed 61 S.CL 653, 283 U.S. 380, 
76 L..Bd. 1128. 

S.D.—^Dralnage Dltch No. 1 and 2 v. 
Chicago, M. & St P. Ry. Co., 231 
N.W. 631, 67 S.D. 182, afflrmed 236 
N.W, 872, 68 S.D. 414. 
SefteianlxLatlon of Bnpzems oonrt 
becomes law of case on transfer to 
Circuit court of appeaJs.—Street v. 
Shlpowners* Ass’n of Pacific Coast, 
GCA-CaL, 299 F. 6. 

48. Conn.—^Rent* v. Eckert, 49 'A. 
203, 74 Conn, 11, 

Ga,—Eliis v. First Nat Bank, 186 S. 

E. 813. 182 Ga. 641. 

49- U.S.—^National Park Bank v. Mc- 
Elbben & Co., D.C.Ga., 43 F.2d 264 
—^Boyle V. Chlcagro, R. 1. & P. Ry. 
Co., C.aA.Mo., 42 F.2d 683—Mole- 
sphlni V. Bruno, D.C.N.T,, 26 P. 
Supp. 696—Callaway v. Bobler, D. 
C.Gra., 291 F. 243, afilrmed Bohler 
V. Callaway, 46 S,Ct 431, 267 U.S. 
479, 69 L.Ed. 745. 

Wash.—City of Camas v. Kiggins, 
206 P. 961, 120 Wash. 40. 

6a Mo.—state v. Lando, 300 S.W. 
767. 

Wash.—City of Camas t. Klgglns, 
206 P. 961, 120 Wash. 40. 

61. N.T.—^In re Moran*s WiU, 241 N. 

T.S. 648. 136 Misc. 615. 

Pa.—^In re Gould'8 Estate, 118 A. 552, 
270 Pa. 635. 

Xadorsanaent osl liumraooe policy as 
admlsslon. or estoppal 
Vt—^ElmbalL r. New York Life Ins. 
Co., 126 A. 663, 98 Vt 192. 

Tha ooBstmotloa, of a wUl adopt- 
ed by an auditing Judge in the dis- 
trlbution of the estate becomes **the 
law In the case" and res Judicata on 
subsequent dlstributlons arislng 
from the sazne fund, or particular 
part of the fund affected, especially 
when the fund is tumed pver to trus- 
tees for the purposes of the wlll as 
construed by the auditlng Judge.—In 
re Gould'« Estate, 118 A. 662, 270 Pa. 
686 . 

68. Mich.—Kibbey v. Lu O. Gordon 


Mfg. Co.. 245 N.W. 612, 260 Mich. 
631. 

N.T.—Van der Stegen v. Neuss, Hess- 
leln & Co., 276 N.Y.S. 624, 243 App. 
Dlv. 122, aflSlrmed 200 N.B. 677, 270 
N.T. 66, 105 A.L.R. 605. 

N,C.—Moore v. Harkins, 97 S.E. 824, 
177 N.C. 113. 

Elfact of axiiandmen.t 
The statute of limitations, being 
matter of defense, to be pleaded and 
proved, may be so interposed, not- 
withstanding permission, over objec- 
tlon of the bar of limitations, to 
amend complalnt to bring the cause 
of action wlthln a statute.—^Klnney 
V. New York, Cent. & H. R. R. Co., 
166 N.Y.S. 868, reversed on other 
gTOUnds 171 N.Y.S. 1090, 186 App. 
Div. 903. 

63. Ky.—Johnston v. Benjamin, 292 
S.W. 801, 219 Ky. 169. 

Mo.—state v. Randazzo, 300 S.W, 765, 
318 Mo, 761—State v. Windsor, 
App., 289 S,W. 663. 

S.C.—^Henderson v. Rlce, 158 S.E. 268, j 
160 S.C. 307. 

Tex,—^Hennegan v. Nona Mills Co., 
Cfv.App., 195 S,W. 664, error re- 
fused. 

Utah.—State v. Bohn, 248 P. 119, 67 
Utah 362. 

ExclTUdoa before opportnnlty to 
oroBs-exasuliLo as not law of case.— 

U. S. Pidelity & Guaranty Co. v. 
Dunn, N,H., 7 A.2d 246. 

54h N.C.—^Price v, Life & Casualty 
Ins. Co. of Tennessee, 160 S.E. 367, 
201 N.C. 876—^Mewbom v. Smith, 
167 S.E. 795,' 200 N.G 632—Prlce 

V. Life & Casualty Ins. Co. of Ten¬ 
nessee, 157 S.E. 132, 200 N.C. 427— 
Godfrey v, Queen City Coach Co., 
166 S.B. 139, 200 N.C. 41. 

Tex.—^Hennegan v. Nona Mills Co., 
Civ.App., 196 S.W. 6^4, error re- 
fused. 

Chan^re as to sufflolency 

The trlal court has a right to 
change Its mind as to the sufilclency 
of the evidence for the Jury in rul¬ 
ing on motion for a new trial, even 
though It had prevlously ruled the 
other way.—Snyder v. Guthrie, 137 
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N.W. 963, 193 lowa 624, 24 A.L.R. 
950. 

FrobatlTe foroe of letter 
Where letter, allegedly written on 
day that written trust agreement was 
made, was admitted over objectlon, 
and motion to strike out was denled, 
and court's attention was directed to 
claim that trust agreement was In- 
tegrrated in writing as matter of law. 
admission of letter does not preclude 
the court from subsequently finding 
that letter could not be glven pro¬ 
bative force.—^Robertson v. Schoon- 
maker, 286 N.Y.S. 204, 168 Misc. 627. 

Wher» the evldaace on. a sesond 
tzlal is dlffexent from that produced 
at the former trlal, this may JusUfy 
a departure from the rulings at the 
former trlal or on a former appeal, 
as to qucstions with regard to whlch 
the evidence must govern.—^U. S. v. 
Davis, D.C.N.Y., 3 P.Supp. 97—16 C 
J. p 963 note 42. 

66. CaL—Atchison, T. & S. P. Ry. 
Co. v. Railroad CommSssion of Cal- 
ifomla. 288 P. 775, 209 Cal. 460, 
afiirmed 51 S.Ct. 553, 283 U.S. 380, 
76 L.EId, 1128. 

Miss.—LoulsTille & N. R. Co. v. 
State, 65 So. 881, 107 Miss. 697. 

56. U.S.—^Potts V, Village of Haver- 
straw, C.C.A.N.Y., 93 F.2d 506—Al- 
licd Metal Stamping Co. v. Stand¬ 
ard Electric Equipment Corpora¬ 
tion, D.C.N.Y.. 57 P.2d 296—Galban 
Lobo & Co., S. A., V. U, S., D.GN.T. 
14 F.2d 435, reversed on other 
grounds, C.C.A., 18 F.2d 221—U. S., 
for Use and Benefit of Johnson, 
V. Morley Const Co., D.C.N.Y.. 17 
F.Supp. 378, modified on other 
grounds, C.C.A., U. S. ex rei. John¬ 
son V. Morley Const. Co., 98 P.2d 
781, certiorari denied Maryland 
Casualty Co. v. U. S., for Use and 
Benefit of Harrington, 69 S.Ct. 244. 
Colo.—London Guarantee & Accident 
Co. V. OflJlcer, 242 P. 989, 78 Colo. 
441. 

Ga.—^Williams Realty & Loan Co. v. 
Simmons, 3 S.E.2d 580, 188 Ga. 184 
—^New England Mut. Life Ina Co. 
V. Childs, 194 S.E. 561, 185 Ga. 198 
—^Marks v. Steinherg, 190 S.B. 808, 
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it involves different facts or conditions.57 An 
amendment to a pleading does not open it to new 
rulings on identical questions previously adjudicated 
in the same case.^s An adjudication of matters in 
issue on a plea in abatement has been held not to 
be the law of the case as to such matters on the 
trial of the principal cause on the merits,S9 but 
there is authority to the contrary.^0 


Ruling on demurrer. A ruling on demurrer or 
exception is not, as a rule, regarded as binding on 
the court in the subsequent course of the litiga- 
tion,®^ and, as explained in the CJ.S. title Pleading 
§ 268, also 49 C.J, p 453 note 41-p 454 note 69, the 
court may at any time before final judgment recon- 
sider its ruling and make other appropriate orders 
or decisions. This rule is particularly applicable 


65 Ga.App. 561—^Hamrick v. Stew- 
art, 314 S.E. 72S, 29 Ga.App. 220. 
lowa.—^Arthaud v. Griffln, 236 N.W. 
66, 212 lowa 646. 

Ky.—^Horn’s Adm'r v. Prudential Ins. 
Co. of America. 66 S.W.2d 1017, 252 
Ky. 137. 

Mass.—Bucholz v. Green Bros. Co., 

195 N.E. 318, 290 Mass. 350. 

N.Y.—Endurance Holding Corpora¬ 
tion V. Kramer Surgical Stores, 238 
N.Y.S. 377, 227 App.Div. 682—Cit- 
izens’ Trust Co. of Utica v. R. 
Prescott & Son. 223 N.Y.S. 191, 221 
App.Div. 426—Citizens* Trust Co. 
of Utica V. R. Prescott & Son, 223 
N.Y.S. 184. 221 App.Div. 420—Rol- 
lins v. Carib Syndicate, 14 N.Y.S. 
2d 930, 172 Misc. 648, afflrmed 16 
N.Y.S.2d 974, 258 App.Div. 816— 
Sterling Bag Co. v. Taylor, 7 N.Y. 
S.2d 45. 169 Misc. 5. afflrmed Ster¬ 
ling Bag Co. v. City of New York, 
11 N.Y.S.2d 297, 256 App.Div. 645 
—Breuchaud v. Bank of New York 
& Trust Co.. 283 N.Y.S. 812, 167 
Misc. 376—Kidder v. Hesselman, 

196 N.Y.S. 837, 119 Misc. 410—Burg 
V. Travelers Indemnlty Co., 9 N.Y. 
S.2d 284. 

S.C.—Yancey v. Southern Wholesale 
Lumber Co., 123 S.B. 767. 129 S. 
C. 48. 

Va.—^Winston v. WInston, 130 S.E. 

784, 144 Va. 848. 

Blll of parttcTOars 

On motion for further blll of par- 
ticulars, court cannot base refusal on 
sufflciency of pleading, which would 
vlrtually set aside previous order, un- 
appealed from, requlrlng a blll of 
certain particul^u^s.—Grolnick v. Mu¬ 
tual Life Ins. Co. of New York, 
178 N.Y.S. 176. 

Quantum memlt not preolndod by 
demurrer for txreoch of contract 
That sustaining of demurrer to^ 
cause of action for breach of employ- 
ment contract established as law of 
case that contract was too Indefinite 
and uncertain to be enforced did not 
preclude recovery on second cause 
of action for Services rendered there- 
under on quantum meruit, and court 
erred in excluding evldence of value 
of such Services.—Siebert v. Smith, 
239 P. 396, 49 Nev. 120, rehearing de- 
nied 244 P. 1012, 49 Nev. 310. 

Bemedy 

(1) Where, on motion for Judg¬ 
ment on pleadings, it was decided 
that complaint stated equitable cause 

21 O.J.S.—22 


of action, such determination is law 
of case, and objectlons thereafter 
that plaintiff had adequate remedy 
at law were unavailing.—Rawll v. 
Baker-Vawter Co., 167 N.Y.S. 931, re- 
versed on other grounds 176 N.Y.S. 
189. 187 App.Div. 330. 

(2) Where ruling of supreme court 
transferrlng case to the court of ap- 
peals fixed law of case as action on 
contract, demurrer to petltlon for 
misjoinder of actions on contract and 
tort was properly overruled.—Mc- 
Kenzle Trust Co. v. Bullard, 132 S B. 
125, 36 Ga.App. 19, transferred 127 
S.E. 277. 169 Ga- 884. 

67. N.Y.—Bovin v. Galitzka, 226 N. 

Y.S. 364, 131 Misc. 482, reversed 
on other grounds 227 N.Y.S. 776, 
223 App.Div. 737, motion denied 
164 N.E. 565, and reversed 165 N.B. 
273, 250 N.Y. 228. 

S.C.—Jordan v. State Highway De¬ 
partment. 3 S.E.2d 201, 190 S.C. 
897. 

Bnllngs on motion to stzlke held 
not law of case 

U.S.—Sourino v. U. S., C.C.A.Ga.. 86 
P.2d 309, certiorari denied 67 S. 
Ct. 491, 300 U.S. 661, 81 L.Bd. 869 
—Schaflran v. Mt. Vernon-Wood- 
berry Mills. C.aA.N.J., 70 F.2d 963, 
94 A,L.R. 643. 

N.J.—Gery v. Gery. 166 A. 108, 113 
N.J.Bq. 59. 

N.Y.—Howell V. Garrett & Co., 218 
N.Y.S. 801, 218 APP.D1V. 322. 

58. Ga.—General Tire & Rubber Co. 
V. Brown Tire Co., 168 S.E. 75, 46 
Ga.App. 648—Southern Ry. Co. v. 
Smallwood, 99 S.E. 539, 23 GcuApp. 
810. 

15 C.J. P 961 note 36 [b]. 

59. Mo.—Sessinghaus v. Knoche, 
118 S.W. 104, 137 Mo.App. 323. 

^Tenn.—Illinois Cent. R. Co. v. 
Miles, 130 S.W'.2d 111, 174 Tenn. 
676. 

ao. U.S.—^Merchants Ins. Co. v. Lil- 
geomont, Inc., C.C.A.Ga«, 84 P.2d 
686 . 

Mass.—Second Nat. Bank v. Leary, 
187 N.B. 611, 284 Mass. 321. 

61. U.S.—^Richmond Trust Co. v. 
Charlotte County, D.C.Pla., 300 F. 
121, reversed on other grounds, 
C.C.A., 12 F.2d 62—^A. Magnus Sons 
Co. V. Orey, C.C.A.Or., 287 P. 1— 
Termina! Warehouse Co. v. Penn- 
sylvania R. Co., D.CXPa., 7 F.Supp. 
484, reversed on other grounds. C. 
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C.A., Pennsylvania R. Co. v. Ter- 
minal Warehouse Co., 78 F.2d 591, 
certiorari granted Tenninal Ware¬ 
house Co. V. Pennsylvania R. Co., 
66 S.Ct.'l37, 296 U.S. 560, 80 L.Ed. 
396, afflrmed 66 S.Ct. 546, 297 U.S. 
600, 80 L.Ed. 827. 

Cal.—Yolo Water & Power Co. v. Su¬ 
perior Court, 183 P. 453, 181 Cal. 
33. 

Fla.—Adams v. Elliott. 174 So. 731, 
128 Fla. 79. 

Ga.—^Woodland Hilis Co. v. Lawton, 
142 S.B. 208, 37 Ga.App. 742. 
Hawaii.—In re Ryan, 81 Hawaii 647, 
551, citing Cozpns Juris, 
lowa.—^McCord v. Page County, 184 
N.W. 626, 192 lowa 357. 

N.Y.—De Witt v. McNamee, 249 N.Y. 

S. 31. 232 App.Div. 88. 

Ohio.—Scholey v. Winder, 10 Ohio 
N.P.,N.S., 642, afflrmed 83 Ohio 
St 204. 

Wash.—Sprague v. Adams, 247 P. 
960, 139 Wash. 510, 47 A.L.R. 

529. 

Wis.—U. S. Fidelity & Guaranty Co. 

V. Pullen, 283 N.W. 462. 

15 C.J. p 963 note 44. 

Beoelpt of evldenoe 

Overruling exception to petition on 
ground of *‘no cause of action,” does 
not render court without right to 
entertain and sustain objection to re- 
ceipt of evidence based on same 
ground as was the exception.—^La- 
bourdette v. Doullut & Williams 
Shipbuilding Co., 100 So. 547, 156 La. 
412. 

Overmliag demurrer auA denylng 
uonsuit 

Where plaintiff specially demurred 
to defense pleaded in answer, final 
Judgment overruling special demur¬ 
rer and denying nonsuit and enter- 
ing Judgment for plaintiff did not 
adjudicate as law of case that de¬ 
fense was good, since Judgment was 
to be considered as merely overrul¬ 
ing special demurrer because it was 
not flled until trial term, when it 
was too late.—Stembridge v. Family 
Pinance Co., 175 S.E. 663, 49 Ga.App. 
353. 

Taoatiou of order 
Where order overruling general 
demurrer was vacated at same term, 
subsequent Judgment sustaining de- 
mnrrer when case was regularly 
heard was not erroneous on grround 
that judge was without authority to 
render it.—Kerr v. Kerr, 189 S.E. 20, 
183 Ga. 673. 
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where the ruling is erroneous^^ or grants leave to 
amend,®® or where the parties, after sudi ruling, 
plead over and go to final hearing on the law and 
the facts.64 An appellate courfs decision on a 
proposition ruled on by the lower court on a de- 
murrer may present a cogent reason for disturbing 
the lower court's orderbut a mere difference in 
the interpretation of the import and weight to be 
given a subsequent decision by an appellate court 
should not require an annulment of the previous or¬ 
der.®® 

A ruling on demurrer, however, may be regard- 
ed as the law of the case, as against another ob- 
jection based on the same grounds as was the de- 
murrer.®7 If, after the ruling on demurrer, the 


complaint is amended, and the only question pre- 
sented thereby was decided adversely on demurrer 
to the original complaint, the previous decision 
should be followedbut if the amended complaint 
materially differs from the original pleading the 
previous ruling is not the law of the case, and the 
amended pleading is again open to demurrer,®® es- 
pecially where the court in overruling a general de¬ 
murrer expressly gives defendant the right to re- 
new demurrers on the filing of an amendment.^o 

A decision on demurrer which has the effect of 
finally settling the rights of the parties is binding 
as the law of the case;7i and in some States it is 
held that a ruling sustaining or overruling a demur¬ 
rer, unless appealed from or excepted to, constitutes 


68. CaL—De la Beckwlth v. Colusa 
County Super. Ct., 80 P. 717, 146 
Cal. 496. 

Ky.—^Hardin v. Johnson, 248 S.W. 
544, 198 Ky. 187. 

Mont.—^Boyle v. Chicagro, M. & St. 
P. Ry. Co., 199 P. 283, 60 Mont. 
453. 

As dependant on hellef In oorreotness 
If the court Is of the opinlon that 
the former demurrer was correctly 
decided, it Is proper to treat it as 
the law of the case. If it Is of a 
contrary opinlon. It Is not reQuired 
ao to treat it, but should determine 
It in accordance wlth its view of the 
law.—^Pitzgrerald v. Merard Holding- 
Co., 188 A. 483, 106 Conn. 475, 54 A. 
D.R. 361. 

63. Fla—^Adams v. Blliott, 174 So, 
781, 128 Fla. 79. 

Ga.—Woodland Hills Co. v. Lawton, 
142 S.B. 208, 37 Ga.App. 742. 

6A D.C.—^Marks v. Frigidaire Sales 
Corporation. 54 F.2d 974, 60 App. 
D.C. 359, certiorari denied Frigid¬ 
aire Sales Corporation v. Marks, 52 
S.Ct. 394, 285 U.S. 544, 76 L.Bd. 
936. 

Blan.—^Dey v. Knlghts and Ladles of 
Security, 213 P. 1066, 113 Kan. 86. 
N.Y.—Campbell v. Poland Spring Co., 
187 N.T.S. 643, 196 App.Dlv. 331, 
afflrmed 135 N.B. 894, 238 N.Y. 
506—Roth V. Gotthold, 153 N.T.S. 
187, 90 Mlsc. 363—^Burg v. Trav- 
elers Indemnity Co., 9 N.Y.S.2d 284 
—Melnlck v. Borden, 186 N.T.S. 
306. 

15 C.J. p 968 note 44 [e]. 

65. U.S.—Toy Nat. Bank ‘of Sioux 
City, lowa, V. Smith, D.CIowa, 8 
F.Supp. 688, reversed on other 
grounds C.C.A., Hammerstrom v. 
Toy Nat. Bank,* 81 F.2d 628, cer¬ 
tiorari denied Toy Nat. Bank v. 
Hammerstrom, 57 S.Ct. 9, 299 U.S. 
646, 81 L.Ed. 402 and lowa Joiht 
Stock Land Bank v. Hammerstrom, 
57 S.Ct. 9, and 299 U.S. 646, 81 
luBd. 402, and Live Stock Nat. 
Bank v. H&onmerstrom, 57 S.Ct. 9, 
299 n.S. 546, 81 L.Bd. 402. 


68. U.S.—Toy Nat. Bank of Sioux 
City, lowa, V. Smith, supra. 

67. Okl-—Deerlng v. Meyers, 116 P. 
793, 29 Okl. 232. 

A motlon to strike Is properly de¬ 
nied where it is based on the same 
grounds as were assigned by a de¬ 
murrer which was over ruled. 

Okl.—Deering v. Meyers, supra. 

Wis.—^Madison Trust Co. v. Helleck- 
aon, 267 N.W. 691, 216 Wis. 443, 
96 A.L.R. 992. 

68. U.S.—^Meeker v. Lehigh Valley 
R. Co., C.C.N.Y., 176 F. 320, re¬ 
versed on other grounds 183 P. 
548. 106 C.C.A. 94. 

Ga.—Lederle v. City of Atlanta, 
138 S.E. 910, 164 Ga. 440—Dekle v. 
Metropolitan Life Ins. Co., 174 S. 
B. 741, 49 Ga.App. 193—^Watson v. 
Atlanta Gas Light Co.. 167 S.E. 
718, 46 Ga.App. 326—Hali v. 

Massachusetts Protective Ass'n, 
128 S.E. 218, 34 Ga.App. 89—Hew¬ 
lett V. Almand, 115 S.E. 501, 29 
Ga.App. 392. 

N.H.—Heddlng v. Gallagher, 47 A. 

614, 70 N.H. 631. 

Same mle appUed to auswer 
Alaska.—Buckley v. Verhonic, 8 
Alaska 425. 

Ga.—Hammock v. Kemp, 97 S.E. 852, 
148 Ga. 672. 

Amendment not onzing defeot 
If an amended petitlon does not 
cure its defect, in compllance wlth 
an order sustaining a demurrer to 
the original petitlon and grantlng 
time for amendment, it should be 
dlsallowed sinee the previous adju- 
dlcatlon sustaining the demurrer be- 
came the law of the case.—^Brown v. 
S. H. Eress & Co., 159 S.E. 893, 43 
Ga.App. 778—Calhoun 011 & Perti- 
lizer Co. v. Western & A. R. R., 183 
S.E. 348, 35 GaApp. 436—^Atlantic 
Reflning Co. v. Peerson, 120 S.E. 652, 
31 Ga.App. 281—^Marbut v. Southern 
Ry. Co., 95 S.B. 1021, 22 Ga.App. 
330. 

[ 68. U.S.—^Post V. Pearson, Dak., 2 
i S.Ct. '799, 108 U.S. 418, 27 L.Bd. 
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774—^Huyler’s v. Ritz-Carlton Res¬ 
taurant & Hotel Co. of Atlantic 
City, D.C.Del.. 9 P.2d 148. 

Conn.—^Pitzgerald v. Merard Hold¬ 
ing Co., 138 A. 483, 106 Conn. 476, 
54 A.L.R. 361. 

Ga—Tingle v. Maddox, 198 S.B. 722, 
186 Ga. 767—^Lederle v. City of At¬ 
lanta, 138 S.B. 910, 164 Ga 440— 
General Tire & Rubber Co. v. 
Brown Tire Co., 168 S.E. 75, 46 
GaApp. 548—^Watson v. Atlanta 
Gas Light Co., 167 S.E. 718, 46 
Ga.App. 326—^Woodside Hilis Co. v. 
Lawton, 142 S.E. 208, 37 GaApp. 
742—Central of Georgia Ry. Co. v. 
Jones, 110 S.E. 914, 28 GaApp. 
268, conforming to answer to cer- 
tified questions 108 S.E. 618, 152 
Ga 92, certiorari denied Jones v. 
Central of Georgia Ry. Co., 43 S. 
Ct. 92, 260 U.S. 729, 67 L.Ed. 485— 
Central of Georgia R. Co. v. Wal- 
do, 65 S.E. 1698. 6 GaApp. 840. 
lowa—Schultz V. Consolidated In- 
dependent School Dist. of Treynor, 
204 N.W. 281, 200 lowa 293—Mar- 
shall Ice Co. v. La Piant, 111 N.W. 
1016, 136 lowa 621, 12 L.R.A..N.S., 
1073. 

Kan.—Parks v. Monroe, 161 P. 638, 
99 Kan. 868. 

Nev.—^Edwards v. Jones, 246 P. 688, 
49 Nev. 342. 

Wis.—U. S. Pidelity & Guaranty Co. 

V. Pullen, 283 N.W. 462. 

15 C.J. p 963 note 44 [c]. 

Xssues ralsod by new pleadlngs 
Judgment rendered on demurrer is 
as conclusive as to material facts 
confessed by it as though put in 
issue and established by verdict, but 
not as to other issues ralsed by a 
new pleading after the decision.— 
Wapello State Sav. Bank v. Colton, 
122 N.W. 149, 143 lowa 369. 

70. Ga—Tingle v. Maddox, 198 S. 
B. 722, 186 Ga 767. 

71. Mass.—Massachusetts Gasoline 
& 011 Co. V. Go Gas Co., 166 N.E. 
663, 267 Mass. 122, certiorari de¬ 
nied 60 S.Ct 86, 280 U.S. 604, 74 
L.Ed. 648. 
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the law of the case as to the matters thereby de- 
cided/2 and, in case of the overruling of a demur- 
rer to the complaint, is conclusive of plaintiff*s 
right to a verdict, if he proves his case substantially 
as laid.*^* 

RuUng on motion to dismiss, or nonsuit A rul- 
ing on a motion to dismiss has been held to be the 


law of the case as to matters thereby adjudicated.^'* 
Where, however, the question of dismissal arises 
on an amended complaint which presents a differ¬ 
ent situation the court is not bound to follow the 
previous ruling, although the same question is in- 
volved.^® An earlier ruling on a motion to dismiss 
for want of jurisdiction does not become the law 
of the caseJ® It has been held that questions de- 


72. Ala.—^Indlan Refining Co. v. Van 
Valkenbur^ 93 So. 896, 208 Ala. 
62. 

Conn.—^Kelly v. City of Waterbury, 
114 A. 630, 96 Conn. 494. 

Ga.—^Kent v. . Citizens Mut Inv. 
Ass'n, 196 S.E. 770, 186 Ga. 91— 
Taylor v. Wilmot, 178 S.E, 739, 
180 Ga. 408—Prescott v. Eliis, 174 
S.E. 625, 178 Ga. 822—Massachu- 
setts Bondlnsr & Insurance Co. v. 
Floyd County, 173 S.B. 720, 178 
Ga. 596—Plunkett's School for 
Boys V. City of Thomasville, 173 S. 

B. 666, 178 Ga. 626—Bean v. Bar- 
ron, 168 S.E. 259, 176 Ga. 285— 
Strickland v. Household Finance 
Corporation, 157 S.E. 636, 172 Ga. 
279—Gandy v. Overton, 166 S.E. 
189, 171 Gku 662—Pierpont Mfg. 
Co. V. City of SavannaJbL, 112 S.K 
462, 163 Ga. 455—Davis v. Berry 
Schools, 1 S.E.2d 602, 69 Ga.App. 
649, transferred 199 S.E. 808, 187 
Ga. 181—^Dameron v. Liberty Nat 
Life Ins. Co., 192 S.E. 446. 66 Ga. 
App. 267—^Roles V. Edwards, 176 
S.E. 106, 49 Ga.App. 627—Gaines 
V. Merlin. 176 S.E. 48, 49 Ga.App. 
611—City of Atlanta v. Gore, 169 
S.E. 776, 47 Ga.App. 70—^Watson v. 
Atlanta Gas Light Co., 167 S.E. 
718, 46 Ga.App. 326—^Hisrgins v. 
Atlanta Gas Ligrht Co., 166 S.E. 
466, 46 Ga.App. 49—^Hammontree 
V. Southern Ry. Co., 166 S.E. 913, 
46 Ga.App. 728—Brown v. S. H, 
Kress & Co., 169 S.E. 893, 48 Ga. 
App. 778—^Hendricks v. Strahley, 
149 S.E. 70, 40 GaApp. 119—Clarke 
V. Roosevelt Memorial Ass*n, 146 
S.E. 622, 37 Ga.App. 312—^Ponsell 
V. Citizens’ & Southern Beink, 138 
S.E. 351, 35 Ga.App. 460—Calhoun 
Oil & Fertilizer Co. v. Western & 
A. R. R., 133 S.E. 848, 36 Ga.App. 
436—^Hall V. Massachusetts Fro- 
tectlve Ass*n, 128 S.E. 218, 34 Ga. 
App. 39—Walker v. City of Cairo, 
121 S.B. 138, 81 Ga-App. 307—J. R. 
Watkins Co. v. Harrlson, 120 S.E. 
482, 31 Ga.App. 270—^Bennett v. 
Simmons, 118 S.E. 493, 30 Ga. 
App. 629—Garmany v. Henson, 117 
S.E. 107, 30 Ga.App. 100—Crane v. 
Smith, 97 S.E. 80, 22 Ga.App. 679. 
S.C.—First Carolinas Joint Stock 
Land Bank of Columbla v. Stuckey, 
169 S.E. 843, 170 S.C. 86—^Brastn^- 
ton V. Wmiama 141 S.E. 876, 143 
S.C. 223—WaBcer v. McDonald, 126 
S.E. 646, 130 S.C. 513. 

49 aX p 468 note 4L I 


As warrauttng' direetion of verdict 
Ga.—^Davis v. Berry Schools, 1 S.E. 
2d 602, 59 Ga.App. 649, transferred 
199 S.E. 808, 187 Ga. 131. 

An oral motion to dismiss is not 
availkble as a means of Questioningr 
the suificiency of a petition where 
an unreversed decision that the 
petition, as agrainst demurrer, sets 
forth a cause of action.—^Daniel v. 
Powell, 165 S.E. 173, 45 Ga.App. 473. 
Xnstrament inadmissible 
Where demurrer to paragrraph of 
answer setting up written instru- 
ment was sustained and allegrations 
as to instrument were strlcken and 
no exception was taken, instrument 
was inadmissible in evidence.—Pres¬ 
cott V. Bilis, 174 S.E. 625, 178 Ga. 
822. 

Seftisal of an appesl trom the ac¬ 
tion of the trial court in ovemilingr 
the demurrer of two defendants to 
the bili, settled the question adverse- 
ly to defendants* claim, and became 
the law of the case, and cannot be 
again brou^ht in question.—Crowder 
V, Crowder, 99 S.E. 746, 126 Va. 80. 
73; Ga.—Phinizy v. Phinizy, 114 S. 
E. 186, 164 Ga. 199—^Pierpont Mfs. 
Co. V. City of Savannah, 112 S. 
E. 462. 153 Ga. 456—^Roles v. 

Edwards, 176 S.E. 106, 49 Ga. 

App. 527—^Daniel v. Powell, 166 
S.E. 173, 45 Ga.App. 473—Bibb 
Hfg. Co. V. Bashinski, 149 S.E 
82, 40 Ga.App. 172—White Coun¬ 
ty Bank v. Clermont State Bank, 
140 S.E 767, 37 Ga.App. 268— 
Howard v. Citizens* & Southern 
Bank, 122 S.E. 717, 82 Ga.App. 
22 . 

Coaiolnslve as to complaint statlncr 
cause of action 

N.C.—^Tallassee Power Co. v. Pea- 
cock, 150 S.E. 610, 197 N.a 785. 
Overmllng' demurrer to 

answer on first trial, rulingr not be- 
ingr excepted to, whlle conclusive on 
law necessarily involved, was not 
adjudication that defendant was ab- 
solutely entitled to a verdict, pro- 
vided it proved Its defense as laid. 
—Southern Ry. Co. v. Easley Cotton 
Mills, 129 S.E 19, 34 Ga.App. 192. 
74. U.S.—^Potts V. Villagre of Haver- 
straw, C.C.A.N.T., 93 P.2d 506— 

C. L T. Corporation v. Sanderson, 

D. C.Idaho, 49 F.2d 987—^Weagant 
V. Bowers, D.C.N.Y., 49 F.2d 934, 
reversed on other grrounds, C.C.A., 
6,7, F.2d 679—Commercial Union of 
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America v. Angrlo-South American 
Bank, C.C.A.N.Y., 10 P.2d 937— 
Piest V. Tide Water Oil Co., D.C. 
N.T., 27 F.Supp. 1021—^Ashwander 
V. Tennessee Valley Authority, D. 
C.Ala., 9 F.Supp. 966, reversed on 
other gxounds, C.C.A., Tennessee 
Valley Authority v. Ashwander, 78 
P.2d 678, certiorari ^anted 56 S. 
Ct. 145 (two cases), 296 U.S. 562. 
80 L.Ed. 396, affirmed 56 S.Ct. 466, 
297 U.S. 288. 80 L.Ed. 688, rehear- 
in? denied 56 S.Ct. 588 (two cases), 
297 U.S. 728, 80 L.Bd. 1011, con- 
formed to, D.C., 14 F.Supp. 11— 
Presldio Mining Co. v. Overton, C. 
C.A.Cal., 261 F. 933, affirmed 270 F. 
388, and certiorari denied Martin 
V. Presidio Mining Co., 41 S.Ct. 
535, 256 U.S. 694, 65 L.Ed. 1175. 
Mass.—United Drug Co. v. Cordley 
& Hayes, 132 N.E. 56, 239 Mass. 
334. 

Mich.—^Darling v. Abbott, 191 N.W. 
20. 221 Mich. 449. 

N.Y.—Schickler v. Penrod Co., 227 N. 
Y.S. 831, 222 App.Dlv. 627—Barber 
V. Rowe. 198 N.Y.S. 157, 200 App. 
Div. 290—Sterling Bag Co. v. Tay¬ 
lor, 7 N.Y.S.2d 45. 169 Misc. 6, 
affirmed Sterling Bag Co. v. City 
of New York, 11 N.Y.S.2d 297, 266 
App.Dlv. 645—Henry v. New York 
Post, 5 N.Y.S.2d 716, 168 Misc. 247, 
affirmed 8 N.Y.S.2d 1022, 265 App. 
Div. 973—Sterling Bag Co. v. City 
of New York, 4 N.Y.8.2d 621. 168 
Misa 179—^Holzer v. Deutsche 
Relchsbahn Gesellschaft, 289 N.Y. 
S. 943, 160 Misc. 597—^Burg v. 
Travelers Indemnity Co., 9 N.Y. 
S.2d 284. 

A pisa to ths Juxlsdietion ladiould 
uot ha eutsrtainea on a particular 
ground after a motion to dismiss, 
based on the same ground, has been 
overruled.—^Martin v. Chlcago, etc., 
Electric R. Co.. 77 N.E. 86, 220 111. 
97. 

76. U.S.—Cherry v. Howell, C.C.A. 
N.Y., 66 F.2d 713. 

N.Y.—^Irving Trust Co. v. Reikes, 
240 N.Y.S. 232, 228 App.Dlv. 610. 

7A U.S.—^Blossfeld v. Pacific Tank 
& Plpe Co., D.C.Cal.. 16 F.2d 889, 
890. 

Beason for mle 

*Tt would be not only an extraor- 
dinary but a useless thlng to permlt 
the trial of a case which, on the al¬ 
legatione of the complaint, must be 
dismissed for want of Jurisdiction at 
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cided on a motion to dismiss an appeal become the 
law of the case,'^'^ but that an improper niling on 
such a motion does not preclude a disposition of the 
case on proper grounds on a hearing on the mer- 
itsJ® 

A ruling on a nonsuit generally does not become 
the law of the case until the cause passes beyond 
the court^s control bnt it has been held that the 
denial of a codefendant^s motions for a nonsuit and 
for a directed verdict becomes the law of the case 
that the evidence warrants a finding against him.®® 

Decision in companion case. A decision in one 
case is controlling as the law of the case, or at 
least as authority, in a companion case involving the 
same subject matter, and .in which the points of de¬ 


cision and facts are the same,8l including a subse- 
quent suit on the same cause of action, for the same 
relief whether it is independent of or ancillary to 
the original action.^2 Where two cases are jointly 
tried as companion cases, and are appealed on sepa¬ 
rate records but involving the same questions on 
appeal, the decision in one case is conclusive as to 
the other case,*® unless the ruling is wrong and no 
property rights have been acquired on the faith of 
the ruling.*^ 

Different judges. The ruling of one judge ordi- 
narily becomes the law of the case in that court;*^ 
and one judge of a court should not ordinarily re- 
view or disturb the rulings of another judge of the 
same or a coordinate court in the same case,*® un- 


the close of the plaintilFs case; 
which, if not then dismissed, must 
he dismissed on the court'a own mo¬ 
tion ... at any time before 
entry of a flnal decree at which the 
lack of jurisdiction was suggested; 
and which, on appeal, would be dis¬ 
missed, rather than reviewed, be- 
cause of lack of Jurisdiction in the 
trial court”—Blossfeld v. Pacific 
Tank & Pipe Co., supra. 

Ijiinitatloxui of aotion 

The denial of a motion to dismiss 
for want of jurisdiction on the 
grround that limitations had run was 
not such an adjudication against the 
defense of limitations as prevented 
defendant from pleading; the statute 
as an afllrmative defense.—Gardner 
V. Beck, 18S N.W. 962, 196 lowa 62. 
77 . Cal.—Morris Plan Co, of Orange 
County v. Kahen, 26 P.2d 855, 135 
Cal.App. 896—Slmons v. Porter- 
fleld, 193 P. 172, 49 CaLApp. 296. 
78« Mo.—Star Bottling Co. v. Lou- 
islana Purchase Exposition Co., 144 
S.W. 776, 240 Mo. 634. 

79. S.C.—^Brown v. Walker Lumber 
Co., 122 S.B. 670, 128 S.C. 161. 

80. N.T.—^Dee v. Spencer, 261 N.T.S. 
311, 233 App.Div. 217, followed in 
251 N.T.S. 864, 233 App.Div. 894. 

81. U.S.—^Miller v. Travelers Ins. 
Co. of Hartford, Conn., C.C.A.ril., 
80 F.2d 608, certiorari denied 56 
act 682, 298 U.a 660, 80 L.Bd. 
1385. 

Ala.—Williams v. State, 171 So. 390, 
27 Ala,App. 292—^American Equita- 
ble Assur. Co. of New York v. 
Bailey. 147 So. 446, 25 Ala.App. 
308, certiorari denied 147 So. 448, 
226 Ala. 393. 

Colo.—Schwalb v. Riel, 282 P. 876, 86 
Colo. 429. 

Pia.—State eae rei. Chalmers v. 

Sholts, 163 So. 926, 121 Pia. 514. 
Ga.—Sheffield v. Tabb, 173 S.E. 124, 
178 Ga. 265. 

m.—^Prudential Ins. Co. of America 
Y« Rlchman, 11 N.B.2d 132/292 IU. 


App. 637. transferred 4 N.B.2d 76, 
364 111. 234. 

Ky.—Marks* Adm*r v. Common- 
wealth, 124 S.W.2d 762, 276 Ky. 
614. 

Mo.—City of St Ltouls v. Pope, 126 
S.W.2d 1215. 

Tex.—Sederholm v. City of Port 
Arlhur, Civ.App., 3 S.W.2d 925, 
afflrmed Lyner v. La Coste, Com. 
App., 13 S.W.2d 685 and Lyner v. 
Keith, Com.App., 13 S.W.2d 687— 
Conner v. State, 111 S.W.2d 266. 
133 Tex.Cr. 390—Brown v. State, 91 
S.W.2d 739, 129 TesctCr. 625. 

A prior deoisioa on. the same facts 
Is an anthorltTi and not to be ig- 
nored, even though the parties to the 
instant case were not parties in the 
original case, and are therefore not 
bound by the decision. 

U.S.—^Utilitles Production Corpora¬ 
tion V. Carter Oil Co., C.C.A.Okl., 
72 F.2d 656, afflrming, D.C., 2 F. 
Supp. 81. 

N.T.—Benedlct v. Lunn, 155 N.E. 677. 
244 N.T, 373, reversing In re Bene- 
dict, 209 N.T.S. 794, 214 App.Div. 
741. 

To prevent oontradlotion in Jndg- 
monts conceming the same matter 
and to avold confusion, judgment in 
suit by municipalities to enjoin exe^ 
cution of contract for dismantling 
Street rallway, on the ground that it 
should be operaled, although at a 
loss, till expiration pf Its franchises, 
should be the same as that rendered 
in suit to foreclose mortgage on the 
property.—Southern Traction Co. v. 
Warren County. 216 S.W. 283, 185 
Ky. 499. 

82. U.S.—^Becker Steel Co. of Amer¬ 
ica V. Cummings, C.C.A.N.Y., 95 F. 
2d 319, certiorari denied 69 S.Ct. 
64, 305 U.^. 604, 83 L-Bd. 384, 
Changing natare of snlt 
Determiuatioii, on defendant for- 
eign corporation’s plea to jurisdic¬ 
tion, Ihat defendant was dolng busi- 
neser in Massachusetts and had ap- 
polnted agent there, was conclusive 
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of such matters, after plaintiff hy 
amendment, changed suit in equity 
to action at law.—^Reynolds v. Mis- 
souri, K. & T. Ry. Co., 117 N.E. 
918, 228 Mass. 584. 

83. Ala.—^Fidelity & Casualty Co. of 
New York v. Rabom, 173 So. 895, 
27 Ala.App. 468. 

Ky.—Krayenbuhl v. House, 107 S.W. 

2d 328. 269 Ky. 511. 

Tex.—^Dossett v. Missouri State Life 
Ins. Co., Com-App., 277 S.W. 620, 
reversing Missouri State Life Ins. 
Co. V. Dossett, Civ.App., 265 S.W. 
254, and rehearing denied Dossett 
V. Missouri State Life Ins. Co., 
284 S.W. 949. 

84. Cal.—San Pedro, L. A. & S. L. 
R. Co. V. City of Los Angeles, 179 
P. 390. 

85. U.S.—^Aachen & Munich Fire 
Ins. Co. V. Guaranty Trust Co. of 
New York, D.C.N.Y., 24 F.2d 466, 
reversed on other grounds, C.C.A.. 
27 F,2d 674, and certiorari denied 
Guaranty Trust Co. of New York 
V. Aachen & Munich Fire Ins. Co., 
49 S.Ct. 83, 278 U.S. 648. 73 L.Ed. 
660—^Farmers’ Loan A Trust Co. v. 
Miller. D.C.N.Y., 298 F. 768, re- 

• versed on other grounds, C.G.A., 
Farmers' Loan & Trust Co. v. 
Hicks, 9 F.2d 848. 

SA U.S.—U. S. ex rei. Hughes v. 
Gault, D.C.Iowa, 13 F.2d 226—Com- 
merclal Union of America v. 
Anglo-South American Bank, C.C. 
A.N.Y., 10 F.2d 937—The Ma- 

terial Service, D.C.IU., 11 F.Supp. 
1006, affirmed, C.C.A., Leathem 
Smiith-Putman Navigatlon Co. v. 
Osby, 79 F.2d 280, certiorari de¬ 
nied 66 S.Ct. 870. 296 U.S. 653, 80 
L.Bd. 466—U. S. v. Da vis. D.C.N.T.. 
3 P.Supp. 97—^Kings County Llght- 
ing Co. v. Nixon, D.C.N.Y., 268 F. 
143, alBlrmed Newton v. Kings 
County Lighting Co., 42 S.Ct. 268, 
258 UiS. 180, 66 L.Ed. 650. 
Hawaii.—In re Ryan, 31 Hawaii 647, 
551, quoting Cozpas Oturls. 
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less the right to do so is reserved or is given by rule 
or by statute.87 However, although the judge be- 
fore whom the later proceedings are had may adopt 
the ruling or decision of his predecessor in the 
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case,^® he is not absolutely bound to foDow the rul- 
ings of the judge before whom the earlier proceed¬ 
ings were had,89 especially where the first judge 
was without jurisdiction.90 


2. CouRTS BY WmcjH Prior Adjudication Madb 


§ 196. Same Court 

A court Is bound by Its previous determinatlons, In- 
cluding those of Its different divislons or departments. 

Although a state court of last resort has power, 


in a proper case, to overrule its prior opinions,®^ 
the rule of stare decisis is frequently invoked where 
a question is presented which has been previously 
determined in the same court, in which case it ap- 
plies with full force,®^ even though the question is 


111.—^Hariis v. Chlcago Houae-Wreck- 
ingr Co., 145 N.E. 666, 314 III. 500, 
reverslng 226 111.App. 420. 

Mass.—Second Nat. Bank v. Leary, 
187 N.E. 611, 284 Mass. 321—Unit¬ 
ed Drug Co. V. Cordley & Hayes, 
132 N.E. 56, 239 Mass. 834. 

N.Y.—Henlun Holding Corporation v. 
Ess Bros. Holding Corporation, 239 
N.Y.S. 259, 228 App.Dlv. 102—En- 
durance Holding Corporation v. 
Kramer Surgical Stores. 238 N.Y.S. 
377, 227 App.Div, 582—^Mutual 

Thread Co. v. Oriental Textiles, 176 
N.Y.S. 313, 188 App.Div, 104— 

Western Manufacturing & Oil Co. 
V. American Splrits Mfg. Co., 175 
N.Y.S. 345, 187 App.Div. 230. 

N.C.—Tallassee Power Co. v. Pea- 
cock. 160 S.E. 510, 197 N.C 735. 
Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 672. 

R. I.—Rhode Island Co. v. Superior 
Court, 104 A. 634, 42 R.I. 6. 

S. C.—Georgian Co. v. Brltton, 139 
S.E. 217, 141 S.C. 136. 

16 C.J. p 961 note 36 [g]. [h], p 963 
note 49. 

An order relnstatlng a canae is not 
revlewable by another Judge after 
more than flve years, however er- 
roneous at the time, in the absence 
of a writ of error, appeal, or cer¬ 
tiorari; and if such order is subse- 
Quently dismlssed again for want of 
prosecution, and again properly rein- 
stated, by an order not queationed 
by appeal or otherwise, it cannot be 
collaterally attacked by defendant by 
objection to further consideration 
of case when called for trial before 
another judge.—Harris v. Chicago 
Hoose-Wrecking Co., 146 N.E. 666, 
314 111. 500, reverslng 226 111.App. 
220 . 

A Jndgment shonld not be vacated 
or nnllifled by a different justice slt- 
tlng in same branch of court, even 
If such Judgment was one vacating 
or nullifying action of stili another 
justice sitting in same branch of 
court.—Public Service Commission, 
First Dlst, V. Brookiyn Borough Gas 
Co., 175 N.Y.S. 28, 106 Mlsc. 649', af- 
flrmed 176 N.Y.S. 918, 188 App.Div. 
935. . 

An order appolntlng reoelven, 
jnade in a suit withln the Jurisdic- 


tlon of the court, and in the exercise 
of judicial discretion, may not be 
vacated by another judge sitting in 
the same court, as having been Im- 
provldently made.—^Hardy v. North 
Butte Mining Co., C.C.A.Mont, 22 F. 
2d 62, reverslng, D.C., 20 P.2d 967. 

Motion for Injnnctlon pendente lite, 
made without leave followlng Serv¬ 
ice of amended complaint, should be 
denied, where another justice had 
denled similar appllcatlon.—^Wing- 
foot Concesslonalre v. Sunnyside 
Outdoor Recreation Center, 253 N.Y. 
S. 779, 233 App.Div. 540. 

87- S.C.—Georgian Co. v. Britton, 
139 S.E. 217, 141 S.C. 136. 

88. U.S.—^American Central Life 
Ins. Co. V. American Tmst Co., C. 
C.A,Tenn., 5 F.2d 71, afflrming, D. 
C., American Trust Co. v. Ameri¬ 
can Central Life Ins. Co., 5 F.2d 
69, certiorari denied American Cen¬ 
tral Life Ins. Co. v. American 
Trust* Co., 46 S.Ct. 20. 269 U.S. 
559. 70 L.Ed. 411. 

89. Conn.—Santoro v. Klelnberger, 
163 A, 107, 116 Conn. 631—Pettee v. 
Hartford-Connecticut Trust Co., 
136 A. 111, 105 Conn. 696. 

Hawail,—In re Ryan, 31 Hawaii 647, 
551, Quotlng Coxpiu Jnrls. 

Ind.—State ex reL Williams Coal Co. 

V. Duncan, 6 N.E.2d 342, 211 Ipd. 
203—^Hamilton v. State, 190 N.E, 
870, 207 Ind. 97. 

Mo.—Rolleg V. Lofton, App., 230 S. 

W. 380. 

N.Y.—De Witt v, McNamee, 249 N. 
Y.S. 31, 232 App.Dlv. 88—^Anna Mc- 
Nally, Inc., v. Chapin. 189 N.Y.S. 
441, 197 App.Div. 792. 

N.C.—Bland v. Faulkner, 139 S.E. 
836, 194 N.a 427. 

Or.—In re Brizzolarl’s Estate, 275 
P. 17. 129 Or. 807. 

15 C.J. p 963 note 50. 

An order stxiUng allegationa from 
the complaint does not preclude a 
subsequent order by another judge 
in the same court permitting the 
fillng of an amended complaint con- 
talning such allegations.—Rice v. 
Van Why, 111 P. 699, 49 Colo. 7. 

A mllng of one jndge on demurrer, 
however, is not concluslve on an¬ 
other judge of same court who after- 
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ward tries the case, but errors in 
such ruling may be corrected at a 
subsequent term.—Pollmer v. State, 
142 N.W. 908, 94 Neb. 217, Ann.Cas. 
1914D 151. 

Discretion 

In passing on the question when 
again presented. the successor does 
not review the ruling of the original 
judge, but must exercise his discre¬ 
tion as though the matter were pre¬ 
sented for the first time.—State ex 
rei. Williams Coal Co. v. Duncan, 6 
N.E.2d 342, 211 Ind. 203. 

90. U.S.—German v. Universal Oil 
Products Co;, C.C.A.MO., 77 E.2d 
70. Aflarming, D.C., Universal Oil 
Products Co. V. Standard Oil Co. of 
Indiana, 6 F.Supp. 37. 

91. Tex-—^Federal Royalty Co. v. 
State, 98 S.W.2d 993, 128 Tex. 824, 
reverslng Douglas Oil Co. v. State, 
Civ.App., 81 S.W.2d 1064. 

No xaqnlxement of conslsteney 
State court s are not required to be 
consistent in their declsions.—^Wlchi- 
ta Royalty Co. v. City Nat. Bank of 
Wichlta Falis, Tex., 50 S.Ct. 420, 
306 U.S. 103, 83 L.Ed. 515, affirm- 
ing, C.C.A., 95 F.2d 671, remandlng 
cause, D.C., City Nat. Bank of 
Wichita Falis, Tex. v. Wlchita Roy¬ 
alty Co., 18 F.Supp. 796, rehearing 
denied, C.C.A., Wichita Royalty Co- 
V. City Nat, Bank of Wichita Palis, 
97 F.2d 249, certiorari granted 59 S. 
Ct. 101, 305 U.S, 687, 83 L.Bd. 371. 
Seoonslderation not preolnded by 
mle 

In view of grave doubts as to the 
propriety of the treatment, in prior 
declsions, of forelgn law as an ordi- 
nary question of fact, rule of stare 
decisis does not preclude reconsldera- 
tion of question.—Saloshln v. Houle, 
166 A. 47, 85 N.H. 126. 

98. U.S.—Sterrett v. Second Nat. 
Bank of Cincinnati, Chio, 39 S.Ct. 
27. 248 U.S. 73, 63 L.Ed, 186, af- 
• llrmlng 246 F. 753. 159 C.C.A. 66, 
3 A.L.R. 256, certiorari granted 38 
S.Ct 345, 246 U.S. 668, 62 L.Ed. 
930—Old Colony R. Co. v. New 
York, N. H. &y H. R. Co., aC.A. 
Conn., 98 P.2d 670. Certiorari de¬ 
nied Palmer* Vw Palmer, 59 S.Ct. 
361, 305 U.S. 660, 83 L.Ed. 428, re- 
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determined differently in other States;®^ and an 
opinion of one judge is ordinarily held binding on 
another judge in the same court,®^ or in the same 
department of the court,^® although it is contrary to 
a decision in another state.®® It has even been 
held that the decision o£ a trial court is not subject 
to review before another judge of the same court 
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when the point ruled on is presented in a subsequent 
stage of the same case.®^ Nevertheless it has been 
held that in a court presided over by a single judge 
the judge presiding is not bound to follow the deci- 
sions of a predecessor in office.®® 

Divisions or departments. It has been held that, 
where a court sits in two or more divisions or de- 
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yersed in part on other grounds 69 
S.CL 647, 305 U.S. 678, 82 L.Ed. 
364—^Papanl v. U. S., C.C.A.Cal., 84 
F.2d 160—Harris Trust & Savingrs 
Bank v. Chicago Rys. Co., C.C.A. 
111., 56 F.2d 942, certiorari denied 
Babcock v. Chicago Rys. Co., 53 
S.Ct. 16, 287 U.S. 614. 77 L.Bd. 
633—U. S. V. Simonettl, D.C-N.Y., 
44 F,2d 653—^Barker Painting Co. 

V. Liocal No. 784, Brotherhood of 
Painters, Decorators, and Paper- 
hangers of America, C.CA.N.J., 84 
F.2d 3, affirming, D.C., 12 F.2d 945, 
and certiorari granted 50 S.Ct. 88, 
280 U.S. 650, 74 L-Ed. 608, affirmed 
60 S.Ct 356, 281 U.S. 462, 74 L. 
Bd. 967—^Brown v, Empire Brass 
Mfg. Co., D.C.Ohio. 83 P.2d 648— 
Koppers Connecticut Coke Co. v. 
James McWilliams Blue Line, D.C. 
N.T., 18 F.Supp. 992, affirmed, C. 
C.A., 89 F.2d 865. certiorari denied 
James McWilliams Blue Line v. 
Koppers Connecticut Coke Co., 58 
S.Ct. 25. 802 U.S. 706, 82 L.Ed. 
546 —City of Omaha v. Omaha 
Electric Light & Power Ca, Neb., 
255 F. 801, 167 CC.A. 129, certiorari 
denied 39 S.Ct 491, 260 U.S. 640, 63 
L.Ed. 1184. 

Aia.—^East v. Earter, 144 So. 26, 225 
AJa. 666. 

Colo.—^Walker v. People, 286 P. 1104, 
87 Colo, 178—City Coundl of City 
and County of Denver v. United 
Negroes Protective Ajss'n, 230 P. 
698, 76 Colo. 86. 

Conn.—^Appeal of Silberman, 184 A. 
778, 105 Conn. 192, affirmed in part 
and reversed in part on 'other 
grounds Blodgett v. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 
749. 

Del.—^Hackett v. Bethlehem Steel Co., 
165 A- 832, 5 W.W.Harr. 817—Ajax 
Rubber Co. v. Gam, 161 A. 831, 4 

W. W.Harr. 264. 

Fla—^Brogan y. Ferguson, 183 So. 
317, 101 Fla 1311. 

111.—^People ex rei. Urch v. Ryan, 187 
N.B. 431, 363 111. 437—People v. 
Taylor, 174 N.E. 69, 342 111. 88. 
Ind.—^Union Hospital v. S. P. Brown 
& Co.. 11 N.B.2d 620, 104 Ind.App. 
430—DaUey v. Pugh, 131 N.E. 836, 
83 lnd.App. 431. 

lowa—^In re Sterneres Estate, 278 
N.W. 216, 224 lowa 617—Bechtel 

V. Distrlct Court of Worth County, 
246 N.W. 209, 216 lowa 296—Fed- 
eral Surety Co. v. France, 238 N. 

W. 460, 212 lowa 1403—In re 
Caylor*8 Estate, 227 N.W. 103, 208 
lowa 1208. 


Ky.—^Board of Com^rs of City of 
Middlesboro v. Kentucky Utilities 
Co., 101 S.W.2d 414, 267 Ky. 99. 
Mass.—^Brown v. Palmer Clay Prod¬ 
ucts Co., 196 N.B. 122, 290 Mass. 
108, certiorari grranted Palmer Clay 
Products Co. V. Brown, 66 S.Ct. 
98, 296 U.S. 556, 80 L.Bd. 892, af- 
flrmed 66 S.Ct 460, 297 U.S. 227, 
80 L.Bd. 666—Whitley's Case, 147 
N.B. 576, 262 Mass. 211. 

Midi.—Reichert v. Farmers' & Work- 
lngmen’8 Savings Bank, 242 N.W. 
239, 241, 257 Mlch. 600, citing Cor¬ 
pus Jurla 

Mo.—State ex rei. Kansas City Uni- 
versity of Physlcians and Sur- 
geons V. North, 294 S.W. 1012, 316 
Mo. 1060—May es v. Mayes, App., 
104 S.W.2d 1019, reversed on other 
grounds 116 S.W.2d 1, 842 Mo. 
401. 

N.J.—^Hornsby v. Board of Aldermen 
of City of Perth Amboy, 123 Au 
360, 99 N.J.Law 277—Losick V. 
Binda, 130 A. 537, 102 N.J.Law 
157, affirming 128 A. 619, 3 N.J. 
Misc. 422—^Browne v. Hagen, 100 

A. 867, 90 N.J.Law 423, reversed on 
other grounds 104 A, 207, 91 N.J. 
Law 544—Philadelphia & Camden 
Ferry Co. v. Johnson, 121- A. 900, 
94 N.J.Bq. 296—Clement v. Crev- 
eling, 88 A, 189, 82 N.J.Bq. 27, re¬ 
versed on other grounds 91 Au 89, 
83 N.J.Hq. 318. 

N.T.—^A, Victor & Co. v. Sleinlnger, 
4 N.Y.S.2d 697, 167 Misc. 719, af-' 
flrmed 9 N.Y.S.2d 823, 265 App.Div. 
678, reargument denied 11 N.Y.S.2d 
648—Baerlein v. Winter, 170 N.Y. 
S. 399, 103 Misc. 606. 

N.C.—Sidney Spitzer & Co. v. Com- 
missioners of Franklin County, 128 
S.B. 636, 188 N.C. 30. 

Ohio.—State ex rei. Gullbert v. Kil- 
gour, 8 Ohio N.P.,N.S., 617. 

OkL—^Houts v. Stevenson, 229 P. 424, 
103 Okl. 68. 

Or.—^In re Winters* Estate, 80 JP.2d 
714, 169 Or. 687—^Bump v. Union 
High School Dist. No. 3, 24 P.2d 
880, 144 Or. 390—Basohe-Sage 

Hardware Co. v. De Wolfe, 231 P. 
136, 113 Or. 246. 

S.C.—Williamson v. RIchards, 166 S. 

B. 890, 168 S.C. 634. 

Tex.—Soverelgn Camp, W. O. W. v. 

Jackson, Civ.App., 264 S.W. 289. 
Utah.—Stookey v, Green, 178 P. 686, 
53 Utah 311. 

Wash.—^McGlnn v. North Coast 

Stevedorlng Co., 270 P. 113, 149 
Wash, 1—State v. Superior Cpurt 
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for Clark County, 266 P. 134, 147 
Wash. 294—Godefroy v. Reilly, 262 
P. 639, 146 Wash. 257. 

15 C.J. p 919 note 1, p 923 note 29 
[d]. 

After denlal of review 
Appellate court is bound by de¬ 
cision rendered by it in case where 
review was denied by court of last 
resort. 

Cal.—Masonic Mines Ass'n v. Supe¬ 
rior Court in and for Alameda 
County, 28 P.2d 691, 186 Cal.App, ’ 
298. 

Tex.—^Bailey v. Shell Petroleum Cor¬ 
poration, Civ.App., 96 S.W.2d 982, 
error refused. 

A referee’8 opinion, when approved 
by the chancellor as a whole,' pos- 
sesses the force of a judiclal prece- 
dent in the chancery court.—Martin- 
dale V. Bowers Beach Corporation, 
118 A. 299, 13 DeLCh. 288. 

93. lowa.—^Bates v. Nichols, 274 N. 
W. 82, 223 lowa 878. 

Md.—Gillesple v. State, 127 A. 727, 
147 Md. 45. 

S.C.—Deery v. JefCerson Standard 
Life Ins. Co., 176 S.B. 876. 

94. U.S.—U. S. V. Hlrschhorn, D.a 
N.Y., 21 P.2d 758—^American Scan¬ 
tie Line v. U. S., D.aN.Y., 27 F. 
Supp. 271—May er v. Marcus May er 
Co., D.C.Pa., 25 F.Supp. 68—^Holm- 
berg V. Anchell, D.C.N.Y., 24 P. 
Supp. 594—Brusselback v. Cago 
Corporation, D.C.N.Y., 24 F.Supp. 
524—^Wclls Fargo & Co. v. Cuneo, 
D.C.N.Y., 241 F. 727. 

Xn anoillaxy suit in nature of in- 
terpleader, it was judge's duty, on 
motion to dismiss, to follow decision 
of other judge of same court in orig^ 
inal suit respecting propriety of such 
remedy, although not res judicata.— 
Marine Midland Trust Co. of New 
York V. Irving Trust Co., .D.C.N.Y., 
56 F.2d 3'S5, appeal dismissed, CC.A., 
Marine Midland Trust Co. of New 
York V. Bybro Corporation. 68 F.2d 
165. 

95. N.Y.—Head v. Smith, 44 How. 
Pr. 476. 

96. N.Y.—^Head v. Smith, supra. 

97. U.S.—Wakelee v. Davls, C.C.N. 
Y., 44 P. 632, affirmed 16 S.Ct. 656, 
156 U.S. 680, 39 L.Ed. 578. 

4 C.J. p 1104 note 36. 

98. N.Y.—Matter of Watson, 148 
N.Y.S. 902, 86 Misc. 588, affirmed 
160 N.Y.S. 776, 16$ APp.Dlv. 262. 

16 aj. p 920 note 
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partments, a decision by one of such divisions or de- 
partments should be followed by another,®^ and 
while there are to be found in the reports numerous 
instances where such divisions or departments have 
rendered conflicting decisions, this has probably 
been due to a feeling that such divisions or depart- 
ments were in the same situation as coordinate 
courts, one of which^ as shown infra § 200, is not 
bound by the decision of another. 


§ 197. Courts of Last Resort 

Decfsfons of courts of last resort should be followed 
by inferior courts untii reversed or overruled. 

Decisions of a court of last resort are to be re- 
garded as law and should be followed by inferior 
courts, whatever the view of the latter may be as 
to their correctness, untii they have been reversed 
or overruled,1 and this rule, as applied to inferior 


99. Miss.—JefCerson Standard Life 
Ins. Co. V. Doraey, 178 So. 672, 178 
Mlss. 838. 

15 C.J. p 920 note 5. 

1. U.S.—California Water Service 
Co. V. City of Reddingr, Cal., 58 S. 
Ct. 866, 304 U.S. 262, 82 L.Ed. 1323, 
afflrminar, D.C., 22 F.Supp. 641— 
Miguel V. McCarl, 64 S.Ct. 465, 291 
U.S. 442, 78 L.Ed. 901. modifying 
McCarl v. Miguel, 66 P.2d 664, 62 
App.D.C. 269, certiorari granted 
Miguel V. McCarl, 64 S.Ct 102, 290 
U.S. 618, 78 L.Ed. 640—Valli v. U. 
S., C.C.A.Mass., 94 F.2d 687. cer¬ 
tiorari granted 58 S.Ct. 760, 303 
U.S. 632. 82 L.Bd. 1092—Sumney v. 
Southern Ry. Co., G.C.AN.C.. 89 F. 
2d 437—Kattelman v. Madden, C. 
C.A.M 0 ., 88 F.2d 858—Plnk v. Fl- 
delity & Deposlt Co. of Maryland, 

C. C.A.N.Y., 88 F.2d 630, afflrming, 

D. C., 15 F.Supp. 715, certiorari 
granted Fldellty & Deposlt Co. of 
Maryland v. Plnk, 67 S.Ct. 939, 301 
U.S. 678, 81 L.BdL 1338, reversed 
on other grounds 68 S.0t. 162, 302 

U. S. 224, 82 L.Ed. 213, rehearlng 
denied 68 S.Ct. 407, 302 U.S. 780, 
82 li.Ed. 603—Brinkley v. Hasslg, 
C.C.AJB:an., 83 F.2d 351—Paddock 

V. U. S., C.C.AAriz., 79 P.2d 872 
—^Arlzona Wholesale Grocery Co. 
V. Southern Pac. Co., C.C.AAriz., 
68 F.2d 601—Hood v. Brownlee, C. 
C.AN.C., 62 P.2d 675—Lauben- 
heimer v. Factor, C.C.A111., 61 P. 
2d 626, certiorari granted Factor v. 
Laubenheimer, 53 S.Ct 523, 289 U. 
S. 713, 77 L.Bd. 1467, afflrmed 64 
S.Ct. 191, 290 U.S. 276, 78 L.Bd. 
315—^The Princess Sophia, C.C.A 
Wash., 61 P.2d 339, certiorari de¬ 
nied Brace v. Canadian Pac. R. Co., 

63 S.Ct 396, 28« U.S. 604, 77 L.Ed. 
980—The Czecho-Slovakia, C.C.A 
La., 68 P.2d 746—Carfelo v. Dela- 
ware, L. & W. R. Co., CC.A.N.T., 

64 P.2d 476—First Trust Co. of 
Omaha v. Allen, D.C.Neb., 61 F.2d 
1069, afflrmed, C.C.A., 60 P.2d 812, 
certiorari denied Doolittle v. Allen, 
58 S.Ct 315, 287 U.S. 671, 77 L.Bd. 
678—Town of Clayton v. Colorado 
& S. Ry. Co., C.C.A.N.M., 61 F.2d 
977, 82 A.L.R. 417^. Chr. G. Hup- 
fel Co. v. Anderson, D.C.N.Y., 61 
F.2d 116, afflrmed, C.CJt, 65 F.2d 
1080, certiorari dexiyied 52 S.Ct. 504, 
286 U.S. 551, 76 L.Bd. 1286—Pa¬ 
cific Gas & Electric Co. v. U. 
fl., C.C.A.Cal., 46 F.2d 708, cer¬ 


tiorari denied 51 S.Ct 654, 283 

U. S. 862. 76 L.Ed. 1467, and U. 

S. V. Pacific Gas & Electric Co., 
61 S.Ct 654, 283 U.S. 861, 76 

L.Ed. 467—^In re McCown, D.C.Pa., 
31 P.2d 334, afflrmed, C.C.A., Mid- 
dleton V. Fidelity-Philadelphia 
Trust Co., 36 F.2d 851, ^followed 
in, C.C.A, Middleton v. Dussoulas, 
36 P.2d 867—La Flower v. Merrill, 
D.aCal., 28 P.2d 784—Ruddock v. 
Bloedel Donovan Lumber Mills. C. 

C. AWash., 28 P.2d 684—U. S. v. 
Dworkin, D.C.Mass., 25 P.2d 738— 
Travelers Mut. Casualty Co. of Des 
Moines v. Skeer, D.C.Mo., 24 P. 
Supp. 805—Idaho Farms Co. v. 
North Side Canal Co., D.C.Idaho, 24 
F.Supp. 189—Western Maryland 
Ry. Co. V. U. S., D.C.Md.. 23 P. 
Supp. 564—Harwood v. McMurtry, 

D. C.Ky., 22 F.Supp. 572—In re 
Lindsay-Strathmore Irr. Dist., D. 

C. Cal., 21 F.Supp. 129, motion de¬ 
nied U. S. V. Bekins. 68 S.Ct 647, 
and Lindsay-Strathmore Irr. Dist 

V. Bekins, 68 S.Ct. 649, reversed on 
other grounds U. S. v. Bekins, 58 
S.Ct 811, 304 U.S. 27. 83 L.Bd. 
1137, rehearing denied 58 S.Ct. 
1043, 304 U.S. 589, 82 L.Ed. 1549 
and Llndsay-Strothmore Irr. Dist. 
V. Bekins, 58 S.Ct 1044, 304 U.S. 
689, 82 L.Ed. 1549—U. S. v. Fuller, 

D. C.Idaho, 20 F.Supp. 839—^Miller 
V. Vincennes Steel Corporation, D. 

C. Miss., 20 F.Supp. 553, modlfied 
on other grrounds, C.C.A., Vincennes 
Steel Corporation v. Miller, 94 
F.2d 347—^In re Samuel Rades, Inc., 

D. aPa., 18 F.Supp. 465—U. S. ex 
rei. Guest v. Perkins, D.C.D.C., 17 
F.Supp. 177—^In re Lehrenkrauss, 
D.C.N.T., 14 F.Supp. 682—Gregg v. 
U. S., CtCl.. 13 F.Supp. 147—Bal- 
lard V. Helbum, D.C.Ky., 9 F.Supp. 
812, afflrmed, C.C.A. Helbum v. 
Ballard, 85 F.2d 613—^Mooney v. 
Holohan, D.C.Cal., 7 F.Supp. 385, 
appeal denied, C.C.A., In re 
Mooney, 72 F.2d 603—^In re Mis- 
sourl Pac. R. Co., D.C.Mo., 7 F. 
Supp. 1, certiorari granted U. S. v. 
Bankers' Trust Co.. 65 S.Ct 146 
(two caaes), 293 U.S. 548, 79 L.Ed. 
662, afflrmed 55 S.Ct 407, 294 U. 
S. 240, 79 L.Ed. 885, 95 AL.R. 
1362—^McNary v. Guaranty Trust 
Co. of New Tork. D.aOhio, 6 P. 
Supp. 616—^Lawrence v. Travelers' 
Ina Co., D.C.Pa., 6 F.Supp. 428— 
U.S. V. Suburban Motor Service 


I Corporation, D.C.I11.. 6 F.Supp. 798 
—^New Jersey Zinc Co. v. Slng- 
master. D.C.N.T., 4 F.Supp. 967, 
modlfied on other grounds, C.C.A., 
71 P.2d 277, certiorari denied Sing- 
master v. New Jersey Zinc Co., 
55 S.Ct 106, 293 U.S. 591, 79 L.Ed. 
685—^Baker v. Glenn, D.C.Ky., 2 F. 
Supp. 880—^Folding Pumlture 
Works V. Industrial Commission of 
Wlsconsin, D.CWls., 300 P. 991— 
Yohyowan v. Luce, D.C.Wash., 291 
F. 426—Title Guarantee & Trust 
Co. V. Edwards, D.C.N.Y., 290 F. 
617, error dismissed 44 S.Ct. 4, 
263 US. 672, 68 L.Ed. 499—Ex 
parte Mason, D.C.N.Y., 256 F. 384 
—Jellison V. Krell Plano Co., D.C. 
Ky., 246 F. 609—U. S. v. North 
American Mercantile Co.» 17 C.C. 
P.A 378 (Customs). 

Ala.—Moffatt V. Casslmus, 190 So. 
297, 28 Ala.App. 682—^Huston v. 
State, 186 So. 183, 28 Ala.App. 421 
—^American Discount Co. v. Ram- 
sey, 184 So. 820, 28 Ala.App. 382— 
Lackey v. Thomas, 184 So. 262, 28 
AlaApp. 302, certiorari denied Ex 
parte Thomas, 184 So. 264, 236 Ala. 
602—Crow V. State, 183 So. 897, 28 
Ala.App. 319—^Morgan v. State, 182 
So. 466, 28 Ala.App. 241, certiorari 
denied 182 So. 468, 239 Ala. 381— 
Norris v. Neely, 180 So. 124, 28 
AlaApp. 171—^Atkins v. State, 169 
So. 330, 27 Ala-App. 212—Southern 
Ry. Co. V. Webb, 168 So. 227, 27 
Ala.App. 173—Southern Ry. Co. 
V. McCants, 163 So. 363, 26 Ala. 
App. 442, certiorari denied 163 
So. 365, 231 Ala. 22—^Lee v. State, 
150 So. 167, 25 Ala.App. 488, con- 
forming to answer 160 So. 164, 227 
Ala. 2, certiorari denied 150 So. 
169, 227 Ala. 334—^Blrmingham 

Electric Co. v. Hereford, 149 So. 
862, 25 Ala.App. 465, certiQrarl de¬ 
nied 149 So. 863, 227 Ala. 321— 
.Sltna Life Ins. Co. v. Copeland, 
147 So. 206, 25 Ala.App. 383—Cur- 
ry V. State. 146 So. 81, 25 Ala.App. 
317—Pelham v. State, 134 So. 888, 
24 Ala.App. 330, certiorari denied 
134 So. 890, 223 Ala. 165—Lee v. 
State, 132 So. 61, 24 Ala.App. 168 
—City of Mobile v. Lartigue, 127 
So. 267, 23 Ala.App. 479—^Irwln v. 
State, 124 So. 408, 23 Ala.App. 284, 
certiorari denied 124 So. 410, 220 
Ala. 160—^Bums v. State, 117 So. 
616, 22 Ala.App. 601, followed in 
Harris v. State» 117 So. 616, 22 
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Ala.App. 601— sute v. Burchfleld. 
117 So. 485, 22 Ala,App. 602, con- 
fonninff to answer to certlfled ques- 
tion 117 So. 483, 218 Ala. 8—Har- 
grove y. State, 111 So. 687, 22 Ala. 
App. 67—^Birmingham Electric Co. 
V. Praytor, 111 So. 895, 22 Ala.App. 
45—^Bates v. Louisville & N. B. 
Co.. 106 So. 394, 21 Ala.App. 176, 
certiorari denled Ex parte Bates, 
106 So. 395, 214 Ala. 77—Earmers* 
& Merchants* Bank of Samson v. 
American Ry. Express Co., 106 So. 
196, 21 Ala.App. 133, certiorari 

granted Ex parte American Ry. Ex¬ 
press Co., 106 So. 197, 213 Ala. 151 
—^Priester v. Western Union Tele- 
graph Co., 102 So. 372, 20 Ala.App. 
388, reversed on other grounds Ex 
parte Priester, 102 So. 376, 212 Ala. 
271—^Alabama Puel & Iron Co. v. 
Gourson, 101 So. 638, 20 Ala.App.: 
312, reversed on other grrounds Ex 
parte Alabama Puel & Iron Co., 
101 So. 642, 212 Ala, 1—Miller v. 
sute, 96 So. 916, 19 Ala.App. 187, 
certiorari denied Bx parte Miller. 
96 So. 922, 209 Ala, 700—^Durden 
V. Sute, 98 So. 342, 18 Ala,App. 
498, certiorari denied Ex parte 
Durden, 93 So. 922, 208 Ala, 697. 

Cal.—^Agricultural Prorate Co. of 
California v. Superior Court in and 
for Sonoma County, 88 P.2d 263, 
81 CaJ.App.2d 618—^Westberg v, 
Wlllde, App., 85 P.2d 607—Nation¬ 
al Automobile Ins. Co. v. Indus¬ 
tria! Accident Commission, App., 
84 P.2d 201—Crescent City v. Mo- 
ran, 77 P,2d 281, 26 Cal,App.2d 183 
—^Los Angreles County v. Leach, 
59 P.2d 1045, 15 CaI.App.2d 721— 
Erasnow v. Superior Court in and 
for Sacramento County, 59 P.2d 
442, 16 Cal.App.2d 141—In re Ma- 
^lre's Estate, 68 P.2d 209, 14 CaL 
App.2d 388—^People v. MacMullen, 
24 P.2d 794, 134 Cal.App. 81—But- 
ler V. Wyman, 18 P,2d 364, 128 Cal. 
App. 736—Capron v. West, 300 P. 
149, 114 Cal.App. 638—Blair v. Wil¬ 
liams, 261 P. 639, 86 Cal.App. 676 
—^Alkus Y. Davies, 260 P. 894, 86 
Cal.App. 365—^Reardon v, Spring 
Valley Water Co., 228 P. 406, 68 
CaLApp. 13—State v. San Fran- 
cisco Savings & Loan Soc., 225 P. 
809, 66 CaLApp. 53—Wlnter v. De- 
Shlelds, 189 P. 703, 46 Cal.App. 674 
—Colusa & H. R. Co. v. Glenn, 169 
P. 423, 85 CaLApp. 206. 

Colo.—^Home Ins. Co. of New 'York 
V. Taylor, 82 P.2d 183, 94 Colo. 446 
—^Hickman-Lumbeck Grocery Co. 
V. Hager, 227 P. 829, 76 Colo. 664 
—^Broadhead v. Parmers’ State 
Bank of Sedgwick, 211 P. 376, 72 
Colo. 430. 

DeL—Wilmington Trust Co. v. Bald- 
win, Sux>er.. 195 A, 287. 

D.C.—Curtis V. Welker, 296 F. 1019, 
64 App.D.C. 272—^Brown v. Helver- 
ing, 97 P.2d 189,. 68 App.D.€. 332. 

Fla.— sute ex rei. Seville Holding 


Co. V. Draughon, 178 So. 358, 127' 
Fla. 628, 111 A.L..R. 234. 

Ga»—^Morris y. Morris, 199 S.E. 840, 
58 Ga.App. 707—Battle v. SUte, 
198 S.E. 719. 58 Ga.App. 396—Rog- 
ers V. Carmichael, 198 S.B. 318, 68 
Ga.App. 343. certiorari dlsmlssed 
200 S.E. 800, 187 Ga. 432—Ben- 
nett V. sute, 189 S.E. 676, 66 
Ga.App. 194—^Turner v. Plottel, 166 
S.E. 31, 45 Ga.App. 621—Western 
& A. -R. R. V. Michael, 160 S.E. 93, 
43 Ga.App. 703, conforming to an- 
swera to certlfled questions 158 S. 
B. 426, 172 Ga. 661—Burnette Y. 
Johnson, 144 S.E. 36, 38 Ga.App. 
396—^Porter Pertilizer Co. v. Brew- 
er, 136 S.E. 477, 86 Ga.App. 329— 
SUnsall V. Columhian Nat Life 
Ins. Co., 109 SE. 297, 27 Ga.App. 
637 —Grier Y. SUte. 97 S.E. 883, 23 
Ga.App. 230—Lee v. Central of 
Georgla Ry. Co., 94 S.E. 888. 21 Ga. 
App. 658, affirmed 40 S.Ct. 264, 262 

U. S. 109, 64 L.Ed. 482—Hammond 

V. Director General of Railroads, 
101 S.E. 688, 24 Ga.App. 635—Da- 
vls Y. Hali, 93 S.E. 26, 20 Ga.App. 
398. 

111.—People Y. Baldwin, 174 N.E. 61. 
841 111. 604—^Hibbard, Spencer, 

Bartlett & Co. v. City of Chicago, 
19 N.B.2d 626. 299 IlLApp. 614— 
Kemer y. Thompson, 18 N.E.2d 
110, 293 IlLApp. 464, certiorari de- 
med Thompson v. Kerner. 69 S.Ct. 
102, 806 U.S. 635, 83 L.Ed. 408— 
People V. Baldwin, 6 N.B.2d 904, 289 
IlLApp. 126—^Pfcffer y. Parmers* 
sute Bank of Schaumburg, 263 111. 
App. 360—Taylor v. Southern By, 
Co.. 269 IlLApp. 271, reversed on 
other grounds 350 111. 139, 182 N.E. 
806—^People v. Elbert, 217 IlLApp. 
394—Boston Store of Chicago v. 
Retail Clerks* International Protec- 
tive Ass’n, Local 226, 216 IlLApp. 
428—^Palmer v. Union Blevated R. 
Co., 215 IlLApp. 91—^BarretU v. 
Chicago Rys. Co., 214 IlLApp. 465 
—P&ee V. W. F. Hallam & Co., 212 
IlLApp. 428. See Zurasky v. Han- 
dycap Co., 210 IlLApp. 264—See 
Thomas v. Wells Fargo & Co., 208 
IlLApp, 381—See People v. Schlick, 
300 IlLApp. 606. 

Ind.— sute v. Superior Court of Ma- 
rJon County, 177 N.E. 322, 202 Ind. 
689—^In re Petition to Transfer Ap- 
peals, 174 N.E. 812, 202 Ind. 366, 
denying transfer Busch v. SUte, 
167 N.E. 144, 92 Ind.App. 12fl, de¬ 
nying rehearing 165 N.E. 660, 92 
Ind.App. 122—^Board of Com’rs of 
Lake County v. Woodward, 194 N. 
B. 736, 101 Ind.App. 142—Shaw v. 
Union Trust Co. of Indianapolie, 
137 N.E, 896, 79 Ind.App. 277, 
transferred 136 N.E. 671, 192 Ind. 
410—National Express Co. v. 
Moore, 136 J7.B. 264, 78 Ind.App. 
696. 

lowa.—state v. Striggles, 210 N.W. 
137, 202 lowa 1318, 49 A.L.R. 1270. 
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Ky.—Commonwealth v. Crumbaugh, 
197 S.W. 401, 176 Ky. 720. 

La,—^Vaccaro v. Favrot, 128 So. 284, 
170 La. 483, afflrming 125 So. 296, 
13 La.App. 120—Granier v. Bour- 
geols, App., 189 So. 474, denying 
rehearing 188 So. 423—Succession 
of Lasselgne, App., 181 So. 879-— 
State ex reL Boykin v. Hope Pro- 
ducing Co.,, App., 167 So. 506— 
Smith y. Metropolitan Life Ins, 
Co., App., 155 So. 789, recalling 
152 So. 369—^Norton v. Crescent 
City Ice Mfg. Co., App., 146 So. 768, 
rehearing denied 147 So. 886, and 
annulled on other grounds 150 So, 
859, 178 La. 160 (second case)— 
Glroir v. Celotex Co., 119 So. 777, 
10 La.App. 141—Leopold v. Ninth 
Senatorlal Dist. Democratlc Exec- 
utive Committee, 8 La.App. 232. 

Miss.—^Brock v. Adler, 177 So. 623, 
180 Miss. 118, decree entered 178 
So. 693, 180 Miss. 126—^White v. 
Williams, 132 So. 573, 159 Miss. 
732, 76 A.L.B, 767. 

Mo.—sute ex rei. Fourcade v. Shain, 
119 S.W.2d 788, 342 Mo. 1190, 

quashmg opinion Fourcade v. Kan^ 
sas City, App., 107 S.W.2d 963— 
State ex reL Gatewood v. Trimble, 
62 S.W.2d 766, 333 Mo. 207, quash- 
ing certiorari Citizens* Sec. Bank 
of Bnglewood v. Gatewood, App., 
36 S.W.2d 426—State ex rei. Mac- 
lay V. Cox, 10 S.W.2d 940. 320 Mo. 
1218, quashlng certiorari Maclay v. 
Missouri Paa Ry. Co., App., 299* 
S.W. 626— sute ex rei. National 
Ammonla Co. v. Daues, 10 S.W.2d 
931, 820 Mo. 1234, quashlng cer¬ 
tiorari Turley v. National Ammo- 
nia Co., App., 299 S.W. 63—SUte 
V. Richardson, 292 S.W. 61, 316 Mo, 
1014—Stoneham v. Davis, 280 S.W. 
46, certiorari granted Mellon v. 
Stoneham, 46 S.Ct. 632, 271 U.S. 
657, 70 L.Ed. 1136, certiorari dis- 
missed 47 S.Ct. 333, 273 U.S. 776, 
71 L.Ed. 887—State ex rei. Kranke 
V. Calhoun, 232 S.W. 1038, affirm- 
ing 227 S.W. 1080, 206 Mo.App. 
208—Breit v, Bowland, App., 127 
S.W.2d 71—^Van Houten v. Kansaa 
City Public Service Co., App., 122 
S.W.2d 868—Harrington v. Har- 
rington. App., 121 S.W.2d 291— 
Milby V. Murphy, App., 121 S.W.2d 
169—St Paul & Kansas City Short 
Line R. Co. v. U. S. Fidelity &• 
Guaranty Co., 105 S.W.2d 14. 231 
Mo.App. 613—^Kling v. Kansas City, 
61 S.W.2d 411, 227 Mo.App. 1248— 
Vroom V. Thompson, 55 S.W.2d 
1024, 227 Mo.App. 531—Ferris v. 
Missouri Pac. R. Co., 48 S.W.2d 
138, 226 Mo.App. 951—Bagby v. 
Kirby, 36 S.W.2d 64, 235 Mo.App. 
1190—Gauck v. Advance Finance 
Co., App., 17 S.W.2d 676—Lewellen 
V. Lewellen, 13 S.W.2d 566, 223 Mo. 
App. 262—^Hopkins v. American Car 
& Foundry Co., 11 S.W-2d 65. 222 
Mo.App. 801—Klusxnan v. Harper,. 
298 S.W. 121, 221 Mo.App. 1110— 
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Little V. SL Louis-San Francisco 
Ry. Co.p App„ 297 S.W. 980—^Mock 
V. American Ry. Express Co., App., 
296 S.W. 855—Orlando v. Brown, 
App., 296 S.W. 246—Lutgren v. Mls- 
souri Pac. R. Co., App., 294 S.W. 
444—Plenner v. Southwest Mis- 
sourl R. Co., 290 S.W. 78, 221 Mo. 
App. 160—^Hildreth v. Hudloe, App., 
282 S.W. 747—^Anderson v. Nagel, 
269 S.W. 868, 214 Mo.App, 134— 
State V. Caldwell, App., 246 S.W. 
626—^Roblson v. Floesch Const. Co., 
App., 242 S.W. 421—Esstman v. 
United Rys. Co. of St. Louis, App., 
220 S.W. 608—Sethman v. Union 
Depot Bridge & Terminal R. Co., 
218 S.W. 879, 203 Mo.App. 381— 
Cook V. Smith, 204 S.W. 919, 200 
Mo.App. 218. 

N.J.—Ex parte Connellan, 8 A.2d 345, 
123 N.J.Law 229—Fidelity Union 
Tmst Co. V. Martin, 192 A 74, 118 
N.J.Law ‘277. afflrmed 197 A. 40 
<two cases) 119 N.J.Law 426 and 
197 A 41. 119 N.J.Law 426— 

0'Brien v. Board o£ Public Utllity 
Com’rs, 105 A 132, 92 N.J.Law 44. 
afflrmed 106 A 414, 92 N.J.Law 
687—Grordon v. Gordon, 103 A 31, 

88 N.J.Eq. 436, afflrmed 105 A 242, 

89 N.J.Eq. 536—Pltsch v. Hopper, 
194 A 147, 16 N.J.Misc. 662—J. J. 
Hockenjos Co. v. Lurie, 178 A 913, 
12 N.J.Misc. 646—^Makohon v. Mll- 
lers Nat. Ins. Co., 171 A 613, 12 
N.J.Misc. 282. 

N.T.—Quality Motors of Rochester 
V. (American) Lumbermen*s Mut. 
Casualty Co. of Illinois, 9 N.T.S.2d 
108, ' 256 App.Div. 892, afflrmed 21 
N.E.2d 627, 280 N.Y. 771—Becker 
V. Faber, 4 N.T.S.2d 766, 254 App. 
Div. 772, reversed on other grounds 
19 N.E.2d 997, 280 N.Y. 146, 121 A 
L.R. 1010, reargument denied Beck* 
er V. Inteman, 21 N.E.2d 216, 280 N. 
Y. 730—^Fordham Manor Reformed 
Church V. Walsh, 216 N.Y.S. 260, 
217 App.Div. 177, reversed on oth¬ 
er grounds People ex rei. Fordham 
Manor Reformed Church v. Walsh, 
165 N.E. 675, 244 N.Y. 280—Titus 
V. Booker, 216 N.Y.S. 488, 216 App. 
Div. 608, afflrmed 155 N.E. 727, 244 
N.Y. 421—People v. Cascia, 181 N. 
Y.S. 865, 191 App.Div. 376—Petry 
V. Petry, 175 N.Y.S. 80, 186 App. 
Div. 738, afflrmed Petry v. Lang- 
an, 125 N.E. 924, 227 N.Y. 621— 
Montrose v. Baggott, 146 N.Y.S. 
649, 161 App.Div. 494—In re Van 
Riper's Wlll, 11 N.Y.S.2d 976, 171 
Misc. 178—^National Variety Ar- 
tlsts V. Mosconi, 9 N.T.S.2d 498, 
169 Misc. 982—Carbone v. Carbone, 
2 N.Y.S.2d 869, 166 Misc. 924— 
Meisel Tire Co, v. Ralph, 1 N.Y.S. 
2d 143, 164 Misc. 846—In re Brown- 
ing^s Estate, 1 N.Y.S.2d 67, 165 
Misc. 676, afflrmed In re Brown- 
Ing^s Will, 7 N.Y.S.2d 486, 256 App. 
Div. 764, appeal granted In re 
Brownln^s Estate, 7 N.T.S.2d 1007, 
255 App.Div. 846, afflrmed 20 N.E. 
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2d 25—In re Hilliard^s Wlll, 299 N. 
Y.S, 788, 164 Misc. 677, afflrmed In 
re Myers, 5 N.y.S.2d 92, 254 App. 
Div. 879, reargument denied In re 
Hilliard's Estate. 7 N,Y.S.2d 111, 
255 App.Div. 781—^Blaustein v. Pan 
American Petroleum & Transport 
Co.. 297 N.Y.S. 539. 163 Misc. 749, 
afflrmed 296 N.Y.S. 996. 261 App. 
Div. 704—Trapp v. Seaboard Sure- 
ty Co., 292 N.Y.S. 260, 161 Misc. 
428—Candee Smith & Howland Co. 
V. Bendish Contracting Co., 265 N. 
Y.S. 737, 148 Misc. 262—Goldsmith 
V. Outdoor Advertlsing Co., 264 N. 
Y.S. 189, 147 Misc. 636—Shelter v. 
Grobsmith, 267 N.Y.S. 363, 143 

Misc. 380—^People v. Freiman, 230 
N.Y.S. 614, 132 Misc. 654—Inter- 
borough Rapid Transit Co. v. 
Green, 227 N.Y.S. 258, 131 Misc. 
682—^Application of Gilchrist, 224 
N.Y.S. 210, 130 Misc. 466—Sea- 
gram-Distillers Corporation v. Sey- 
opp Corporation, 2 N.Y.S.2d 550. 
N.C.—Sidney Spitzer & Co. v. Com- 
missioners of Franklin County, 123 
S.E. 636, 188 N.C. 30. 

Ohio.—State ex rei. Erman v. Gilman, 
185 N.E. 808, 44 Ohio App. 339, er¬ 
ror dismlssed 186 N.E. 4, 126 Ohio 
St. 379—Rodgers v. Miller, 182 N. 
E. 654, 43 Ohio App. 198—Lichty 
V. Board of Education of Crane 
Tp., Rural School Dist. of Paulding 
County, 171 N.E. 846, 35 Ohio App. 
81—^Uni versi ty Club Co. v. Mc- 
Bride, 168 N.E. 9, 25 Ohio App. 330 
—^Ballard v. Ballard, 26 Ohio Cir. 
Ct.,N.S., 490—City of Newark v. 
Board of Education, 28 Ohio N.P., 
N.S., 297. 

Pa.—Commonwealth v. Provident 
Trust Co. of Philadelphia, 180 A 
16, 319 Pa. 385, followed in 180 A 
20, 319 Pa. 396, 180 A 21, flrst 
case, 319 Pa. 396, and 180 A 21, 
second case, 319 Pa. 396—Lemon 
V. Campbell, 7 A2d 643, 136 Pa. 
Super. 370—^In re Curtis’ Estate, 
3 A2d 980, 134 Pa.Super. 364, af¬ 
flrmed, Sup., 6 A2d 283—^Baier v. 
Glen Alden Coal Co., 200 A 190, 
131 Pa.Super. 309, afflrmed 3 A2d 
349, 332 Pa, 661—Sherman v. 

Welsh, 87 Pa.Super. 282—Idell v. 
Day, 79 ' Pa.Super. 215—^LipofC v. 
United Food Workers Industrial 
Union, Local No. 107, 33 Pa,Dist. & 
Co, 599. 

S.D.—Kapaun v. Federal Land Bank 
of Omaha, 269 N.W. 664, 64 S.D. 
636, followed in Gilmore v. Federal 
Land Bank of Omaha, 269 N.W. 
566, 64 SJD. 639, and Johnson v. 
Federal Land Bank of Omaha^ 269 
N.W. 667, 64 S,D. 640. 

Tenn.—^Knox County v. Lemarr, 97 
S.W.2d 669, 20 Tenn.App. 268—Se¬ 
curi ties Inv. Co. V. White, 91 S.W. 
2d 681, 19 Tenn.App. 540—^Texas 
Co. V. Ingraham, 64 S.W.2d 208, 16 
Tenn.App. 267. 

Tex.—Federal Boyalty Co. v. State, 
98 S.W.2d 993, 128 Tex. 324, revers- 
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ing Douglas 011 Co. v. State, Civ. 
App., 81 S.W.2d 1064—Galveston, 
H. & S. A Ry. Co. V. McCrorey, 
Com.App., 23 S.W.2d 691, reversing, 
Civ.App., 10 S.W.2d 1021—First 
Nat. Bank of Winnsboro v. First 
Nat. Bank of Quitraan, Tex., Com. 
App., 299 S.W. 856, affirming First 
Nat Bank of Quitman, Tex., v. 
Wood County, Civ.App., 294 S.W. 
324—Benavides v. Garcia, Com. 
App., 290 S.W. 739, affirming, Civ. 
App., 283 S.W. 611—Texas & P. Ry. 
Co. V. Reeves, Com.App., 266 S.W. 
902, affirming, Civ.App., 202 S.W. 
814—^Richardson v. Blrd Bros., Civ. 
App., 125 S.W.2d 1078—Ball v. Gulf 
States Utilities Co., Civ.App., 122 
S.W.2d 937, error dismissed—0’Bri- 
en V. Smith, Civ.App., 118 S.W.2d 
474, error granted—Standard Sav. 
ings & Loan Ass'n v. Miller, Civ. 
App., 114 S.W.2d 1201—Alexander 
V. Byrd, Civ.App., 114 S.W.2d 915, 
error refused—Washington Nat 
Ins. Co. V. Guadalupana Funeral 
Home, CivApp., 109 S.W.2d 1002— 
Stark V. American Nat. Bank of 
Beaumont, Civ. App., 100 S.W.2d 
208, error refused—Casparis v. Fi- 
delity Union Casualty Co., Civ.App., 
65 S.W.2d 404, error refused— 
Greenfield v. Chas. K. Horton, Inc., 
Civ.App., 64 S.W.2d 369—Park 
Presbyterian Church of Italy v. 
vVm. Cameren & Co., Civ.App., 88 
S.W.2d 901, reversed on other 
grounds, Com.App., 68 S.W.2d 63 
—Lumbermen’s Reclprocal Ass’n v. 
Hull, Civ.App., 23 S.W.2d 842, er¬ 
ror dismissed—Crawford v. Cole- 
man Hotel Co., Civ.App., 16 S.W.2d 
307, error refused—^Porter v. State, 
Clv.App., 16 S.W.2d 191—Smith v. 
Thomhlll, Civ.App., 12 S.W.2d 626, 
afflrmed, Com.App., 25 S.W.2d 697, 
reversed on other grounds 34 S.W. 
2d 803—Gulf Reflning Co. v. City 
of Dallas, Civ.App., 10 S.W.2d 161, 
error dismissed—Maryland Casual¬ 
ty Co. V. Long, Civ.App., 9 S.W.2d 
458, error dismissed—Texas Pacific 
Coal & Oil Co. V. Stuard, Civ.App., 
7 S.W.2d 878, error refused—Austln 
V. Pool, Clv.App., 299 S.W. 935— 
Nalle V. Eaves, Civ.App., 298 S.W. 
447, reversed on other grounds, 
Com.App., 5 S.W.2d 600—Weeka v. 
De Young, Civ.App., 290 S.W. 852 
—Texas & N. O. R. Co. v. Smith, 
Civ.App.. 286 S.W. 913—Houston E. 
& W. T. R. Co. V. Kopinitsch, Civ. 
App., 282 S.W. 884—^National Live 
Stock Commission Co. v. Goff, Civ. 
App., 280 S.W. 866—Consolidated 
Underwriters v. Breedlove, Civ. 
App., 273 S.W. 325, conforming to 
answer to certifled questions, Com. 
App., 266 S.W. 128—^Holloway v. 
MUler, Clv.App., 272 S.W. 662— 
Hunter v. Hale, Civ.App., 233 S.W. 
1005, dismissed for want of jurls- 
dictlon—Western Union Telegraph 
Co. V. Chihuahua Exchange, Civ. 
App., 206 S.W. 364—^Park v, South 
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state courts, is not affected by tbe fact that the de- 
cision of the state court of last resort is contrary to 
the rule established by authority outside of the 
state.2 The decisions of the court of last resort, 
however, are not binding in a case which may be 
differentiated,® as by the presence of an express 
statutory provision not considered in the prior rul- 
ings> 

Where there are divisions of the court of last 
resort, a decision of the court in banc is controlling 
on appellate courts, inferior courts and divisions of 
the court,5 and such a decision Controls and must 
be followed notwithstanding a contrary decision on 
the same question by a division,® even though the 
divisional opinion is the later one;^ in the absence 


of an authoritative ruling by the court in banc, how¬ 
ever, inferior courts are bound to follow the latest 
divisional opinion;* and a specific ruling in a later 
divisional opinion, rather than the general language 
of an opinion of the court in banc, will be follow¬ 
ed.® 

Where justices of the lower court are called to 
sit in the court of last resort, their decision is the 
decision of the court in which they are sitting, and 
is entitled to the same consideration as if promul- 
gated by a like number of regularly elected judges 
of such court^® 

A decision of commissioners of appeal, when 
adopted by the court of last resort, is to be fol¬ 
lowed in the same way as a decision of the court.ii 


Bend Chllled Plow Co., Civ.App., 
199 S.W. 843, error refused. 

V«L—Crafts V. Broadway Nat. Bank 
of Richmond. 128 S.B, 364, 142 Va, 
702. 

Wash.—Godefroy v. Rellly, 262 P. 

639. 146 Wash. 267. 

15 C.J. p 920 note 8. 

Tlma of deoisloii 

(1> Supreme court declalons, which 
were rendered after trial In other 
actions arlsinfir out of automobile ac¬ 
cident, but were declaratory of exlst- 
Ing law appllcable when accident 
occurred, were controlling on appeal 
In such other actions.—Stone v. City 
and County of San Franciaco, 80 P. 
2d 175, 27 Cal,App.2d 34. 

(2) On appeal from Judgment on 
verdict for plalntiff in action on 
life Insurance policies contalning age 
adjustment clauses, court of appeals 
must apply rule, stated hy supreme 
court in case declded after Instant 
case was tried and brlefed and ar- 
g:ued on appeal, that mlsrepresenta- 
tion statute did not nulUfy such 
clauses, though such decision chang- 
ed rule prevalllng when case at bar 
was tried, as such rule deals with 
substantive law.—Aronson v. Her¬ 
cules Life Ins. Co., Ho.App., 131 S.W. 
2d 852. 

Answev to eeztifled atievtioiL 
The duty to foliow a decision of 
the supreme court e>cists where the 
supreme court answeiv certlfled ques- 
tions as well as In cases on appeal 
hy writs of certloraxL—^Perry v. U. 
S., 87 CtCl. 182, certiorari denied 59 
S.Ct 85. 306 U.S. 624, 83 L.Bd. 399. 

Appcoved dedsloiL of another court 
Decision of court of another state 
erpressly approved by Texas supreme 
court must be accepted as rule gov- 
emlng inferior Texas courts in llke 
cases.—^Brinker v. First Nat Bank, 
Tex.Coin.App., 37 S.W.2d 186, revers- 
ing, CIvAlPp., 16 S,W.2d 965. 

IMW aanonnced Ia ByUabtui 
Inferior court is bound by law an- 


nounced by supreme court in sylla¬ 
bus.—Wick V. Toungstown Sheet & 

Tube Co., 188 N.B. 614, 46 Chio App. 

253, error disraisded 189 N.B. 4, 127 

Ohio St 379. 

2. Cal.—^People v. Lesser, 11 P.2d 
668, 123 Cal.App. 489. 

111.—See Armster v. Metropolitan 
Life Ins. Co., 207 IlLApp. 614. 

Mo.—Seewald v. Qentry, 286 S.W. 
446, 220 Mo.App. 367—Bbert v. Em¬ 
erson Electric Mfg. Co., App., 264 

S.W. 463. 

N.J.—^In re Hollander^s Estate, 195 A. 
806, 128 N.J.Bq. 62—Tenez Const 
Corporation v. Garner, 133 A. 396, 
4 N.J.Misc. 486. 

N.T.—^Bobert Qair Co, v, Travelers* 
Ins. Co. of Hartford, Conn., 180 N. 

I T.S, 163, 109 Misa 499. | 

Ohio.—Erie R. Co. v. Kohler, 26 Ohio 
CIr.Ct, N.S., 337. 

16 C.J. p 922 note 9. 

3. U.S.—^Terry v. New York Life 
Ins. Co., C.C.A.MO., 104 P.2d 498. 

Ala.—^Law v. Gulf States Steel Co., 
175 So. 322, 27 Ala.App. 484, cer¬ 
tiorari denled 176 So. 326, 234 Ala. 
352. 

Rule of stare decisis as affected by 
scope and nature of former deci¬ 
sions see infra S§ 209-216. 

A U.S.—Asher v. U. S., D.C.Cal„ 28 
F.Supp. 893. 

5. Mo.—Poe V. Illinois Cent R. Co., 
99 S.W.2d 82, 339 Mo. 1026--State 
ex rei. Barber v, Daues, 6 S.W.2d 
898, conformed to Barber v. Amer¬ 
ican Car & Poundry Co., App., 14 
S.W.2d 478—State ex rei. Hopkins 
V, Daues, 6 S.W.2d 893, 319 Mo. 
733, quashing opinion Hopkins v. 
American Car & Foundry Co., App., 
296 S.W. 841—State ex rei. North 
Hansas City Development Co, v, 
Ellison, 222 S.W. 783, 282 Mo. 660, 
quashing record Roy v. North Kan- 
sas City Development Co., App., 
209 S.W. 990, afflrmed 226 S.W. 
966—^In re Flynn’s Estate, App., 95 
S.W.2d 1208, transferred from 92 
S.W.2d 671, 338 Mo, 522, certiorari 
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I quashed, State ex rei. Kinealy v. 
I Hostetter, 104 S.W.2d 803, 340 Mo. 

[ 965—^Vogt V. United Rys. Co. of 
St. Louls, App., 226 S.W. 76, rec¬ 
ord quashed on other grounds 
State ex rei. Vogt v. Reynolds, 244 
S.W. 929, 296 Mo. 875. 

6 . Mo.—^Hinds v. Chicago, B. & Q. 
R Co.. App., 85 S.W,2d 166. 

7 . Mo.—State ex rei. Woodmansee 

V. Ridge, 123 S.W.2d 20—State v. 
Humphries, 119 S.W.2d 401—State 
ex rei. United Rys. Co. of St. Louls 
v. Reynolds, 213 S.W. 782, 278 Mo. 
564, certiorari quaishing record 
Lamphe v. United Rys. Co. of St. 
Louis, App., 202 S.W, 438—In re 
Plynn’s Estate, App., 96 S.W.2d 
1208, transferred from 92 S.W.2d 
671, 338 Mo. 522, certiorari quash¬ 
ed State ex reL Kinealy v. Hostet¬ 
ter, 104 S.W.2d 303, 340 Mo. 966— 
Cremer v. May, 8 S,W.2d 110, 223 
Mo.App. 67—State ex rei. Concrete 
& Steel Const. Co. v. Southern 
Surety Co., 294 S.W. 123, 221 Mo. 
App. 67. 

8 . Mo.—State ex reL Barber v. 
Daues, 6 S.W.2d 898, conformed to 
Barber v. American Car Poundry 
Co.. App., 14 S.W.2d 478—State ex 
rei. Hopkins v. Daues. 6 S.W.2d 
893, quashing opinion Hopkins v. 
American Car & Poundry Co., App., 
295 S.W. 841. 

9. Mo.—State ex reL Concrete & 
Steel Const. Co. v. Southern Sure¬ 
ty Co., 294 S.W. 123, 221 Mo.App. 
67. 

10. N.D.—^Toumans v, Hanna, 161 
N.W. 797, 35 N.D. 479. Ann.Cas. 
1917B 263, denylng motion 160 N. 

W. 706, 35 N.D. 479, Ann.Cas.l917B 
263, and rehearing denied 171 N. 
W. '836, 43 N.D. 636. 

11 . Tex.—rSheppard v. Musser, 92 S. 
W.2d 219, 127 Tex. 193, modifying, 
Civ.App., 89 S.W.2d 232, appeal 
dismissed Musser v. Sheppard, 57 
S.Ct. 121, 299 U.S. 613, 81 L.Ed. 
379—National Bank of Commerce 
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The fact that a court has held a doctrine different 
from that subsequently asserted by the court of last 
resort does not affect its' obligation to follow the 
latter ruling .12 

§ 198. Other Appellate Courts 

Decisions of Intermediate appellate courts wlll be 
followed under the stare decisis rule untii reversed or 
overruled; and where there are several coSrdinate courts 
decisions of each contpol the Inferior courts In Its de- 
partment or dlvislon. Ordinarlly grantlng or refusing of 
certiorari or a writ of error Is not a binding decislon by 
the higher court wlthin the rule. 

Although the doctrine of stare decisis does not 
apply with full force prior thereto,!^ the decision of 
an intermediate appellate court is the law of the 


state or jurisdiction untii such decision is reversed 
or overruled by the court of last resort,and the 
duty of a lower court to follow such decision is not 
affccted by the fact that it is contrary to the deci¬ 
sions of the court of last resort of a sister state on 
the same question but a decision of an appellate 
court, not of last resort, which is not in accord with 
the decisions of the court of last resort, is not au- 
thoritative.1® 

Where there are several appellate courts or' di- 
visions with coordinate jurisdiction, an inferior 
court-in one division or district should follow the 
decisions of the appellate court of another division 
or district as to a matter which has not been passed 
upon by its own appellate court but in case 


V. Williams, 84 S.W.2d 691, 126 
Tex. 619, reversing Williams v. Na¬ 
tional Bank of Commerce, Civ. 
App., 62 S.W.2d 1108—Wooters v. 
Hollingsworth, 58 Tex. 371—Trad- 
ers & General Ins. Co. v. Snow, 
Civ.App., 114 S.W,2d 682, error dis- 
missed—^Firauin v. Money, Civ. 
App., 67 SW.2d 892—^Pate v. Se¬ 
curi ty Union Ins. Co., Civ.App., 54 
S.W.2d 365—^Le Sage v. Maxie, 
Civ.App., 286 S.W. 612—Austin v. 
Bain, Civ.App., 283 S.W. 638. 
Effect of unapproved opinions of 
Texas commisslon of appeals see 
infra § 198. 

12. U.S.—F. S. Lewls & Co. v. U. S., 
C.C.A.I11., 102 F.2d 177. 

Mo.—rAronson v. Hercules Life Ins. 

Co., App., 131 S.W.2d 852. 

N.T.—Skrocki v. Greene, 274 N.T.S. 

1, 242 App.Div. 226. 

Tex.—^Dallas Joint Stock Land Bank 
V. Rawlins, Civ.App., 129 S.W.2d 
485. 

15 C.J. p 922 note 12. 

13. U.S.—^Posados v. Warner, Bames 
& Co., Philipplne Islands, 49 S.Ct 
333, 279 U.S. 340, 73 L..Ed. 729. 

Okl.—Jackson v. Carroll, 207 P, 735, 
86 Okl. 230. 

Pa.—In re Brolasky^s Estate, 153 A. 
739, 302 Pa, 439. 

14. Ala,—^People's Auto Co. v. State, 
121 So. 907, 23 Ala,App. 7, certio¬ 
rari denied 121 So. 908, 219 Ala. 
280—Brewer v. State, 121 So. 689, 
23 Ala.App. 116. 

Ind.—^Mechanica & Traders Ins. Co. 
v. Mini, 4 N.E.2d 567, 104 Ind.App. 
60—Dailey v. Pugh, 131 N.B. 836, 
83 Ind.App. 431. 

N.J.—^Bsrmes v. Boulevard Com*rs of 
Hudson County, 197 A. 667, 16 N.J. 
Misc. 141, afflrmed 3 A.2d 456, 121 
N.J-Law 497—^Loper v. City of 
Brldgeton, 128 A. 616, 3 N.J.Misc. 
439. 

N.T.—Montrose v. Baggott, 146 N.T. 
S. 649, 161 App.Div. 494—Krohe v. 
Goldman, 4 N.Y.S.2d 851, 167 Misc. 
930—^In re Smltli's Estate, 3 N.Y. 


S.2d 503, 167 Misc. 95—Benwitt v. 
Investors* Syndicate, 268 N.Y.S. 
163; 149 Misc. 635—Candee Smith 
& Howland Co. v. Bendish Con- 
tracting Co., 265 N.Y.S. 737, 148 
. Misc. 262—George P. Pish Parms 
V. State, 237 N.Y.S. 383, 135 Misc. 
188—^Hammond v. Antwerp Light 
& Power Co.. 230 N.Y.S. 621. 132 
Misc. 786—Myers v. State, 187 N. 
Y.S. 911, 115 Misc. 678—Empire 
State Railroad Corporation v. 
State, 184 N.Y.S. 234, 113 Misc. 238 
—^In re Denham*s Estate, 175 N.Y. 
S. 726, 107 Misc. 71, modifying 174 
N.Y.S. 883—^In re Grandvlew Ave. 
in City of New York, 165 N.Y.S. 
238. 

15 C.J. p 922 note 13. 

Federal district court 
Decision of United States district 
court immediately superior to ref- 
eree’s court is binding upon referee 
in bankruptcy.—^In re Welch, D.GN. 
D., 8 F.Supp. 838. 

Xn ZlUnols 

(1) Since tlie amendment of L.1877 
p 69 S 17, by Ii.1935 p 696 S 41, 
Smith-Hurd St.Annot.1935 c 37, an 
opinion of tbe appellate court is 
binding authority, not only upon said 
court, but upon ali inferior courts in 
the state.—^Hughes v. Medendorp, 13 
N.E2d 1015, 294 IlLApp. 424. 

<2) Prior to such amendment It 
was considered doubtful whether the 
doctrine of stare decisis could be 
applied to an opinion of the appel¬ 
late courts, in view of the statute 
which provided that the opinion of 
such courts should not be binding 
authority in any cause or proceed- 
ing, other than that in which it was 
filed.—^People ex rei. Nelson v. Sher- 
rard State Bank, 258 111.App. 168. 
See Hart v. Oregon Short Line R. 
Co., 207 I11A.PP. 290. 

Texas coBuniBsUm. of appealB 

(1) It has been held that the law 
as laid down in opinions of commis- 
aion of appeals not expressly ap- 
proved by the supreme court should. 
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be followed by the court of clvil ap¬ 
peals and lower courts.—National 
Bank of Commerce v. Williams, 84 S. 
W.2d 691, 125 Tex. 619, reversing 
Williams v. National Bank of Com¬ 
merce, Civ.App., 62 S.W.2d 1108—U. 
S. Fidellty & Guaranty Co. v. Sum- 
mers, Tex.Civ.App., 262 S.W. 247. 

(2) But, clting the statute, it has 
been held that such an unapproved 
opinion is not authoritative as pre- 
cedent.—Galbraith-Foxworth Lumber 
Co. V. Gerneth, Tex.Civ.App., 66 S.W. 
2d 471, error dismissed—^Mlllers* In- 
demnity Underwrlters v. Hughes, 
TexCiv.App., 256 S.W. 334. 

(3) And it has been held that an 

opinion of the commisslon of ap¬ 
peals is not authoritative, where su¬ 
preme court adopts only the judg- 
ment recommended.—^Hager v. 
Stakes, 294 S.W. 836, 116 Tex. 453— 
Stephens County v. Mid-Kansas Oil 
& Gas Co., 254 S.W. 290, 113 Tex. 
160, 29 A.L.R. 566—McKenzle v. 

Withers, 206 S.W. 603, 109 Tex. 256. 

(4) In adopting a Judgment rec¬ 
ommended by the commission, how- 
ever, the supreme court must neces- 
sarily approve ali holdings necessary 
to that judgment, although it adopt- 
ed the Judgment only.—^United North 
& South Oil Co. V. Meredlth, Tex.Clv. 
App., 258 S.W. 550, affirmed, Com. 
App., 272 S.W. 124. 

15. N.Y.—^Baerlein v. Wlnter, 170 N. 
Y.S. 399, 103 Misc. 506—Head v. 
Smith, 44 How.Pr. 476. 

16. N.H.—Stevens v. City of Man- 
chester, 127 A. 873, 81 N.H. 369. 

Tex.—^Francis v. Thomas, 106 S.W. 
2d 257, 129 Tex. 679, affirming 
Thomas v. Francis, CivJLpp., 76 S. 
W.2d 576—Beckham v. Scott, Civ. 
App., 142 S.W. 80. 

17. N.Y.—^In re Harned^s Wlll, 247 
N.Y.S. 212, 138 Misc. 546, afflrmed 
264 N.Y.S. 939, 234 App.Div. 796— 
Baerleln v. Winter, 170 N.Y.S. 899, 
103 Misc. 506—Hamlin v. Bender, 
165 N.Y.S. 963, 92 Misc. 16, afflrm- 
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there is a conflict between the decisions of such 
courts or divisions an inferior court should follow 
the decisions of its own appellate court.18 In case 
there is a conflict between the decisions of several 
appellate courts or divisions and the question has 
not been determined in another division, an inferior 


court of the latter division is free to follow which- 
ever view of the other divisions seems more cor- 
rect.^* In the federal courts a decision of the 
Circuit court of appeals is binding on the district 
courts in its Circuit for the propositions which it de- 
cides^o although in other circuit courts of appeal 


ed 169 N.T.S. 1117, 173 App.Dlv. 
958, 996. 

In Oblo, the determina- 

tion of a court of appeals of one 
county does not bind the court of 
common pleas of another county.— 
King Powder Co. v. Thrasher, 20 
Ohlo N.P^N.S., 401. 

SfCect of decision of one coOrdinate 
court in another see infra { 200. 

18. N.T.—^Rojzenblitt v. Polish Trans- 
Atlantlc Shlpping Co., 293 N.Y.S. 
79, 162 Mlsc. 261—Brown v. John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass., 260 N.Y.S. 154, 145 
Mlsc. €42—Sherman Sylvester 
Scheuer Bldg. Corporation v. Krull, 
266 N.Y.S. 97, 142 Misc. 189— 
Maher v. Orange & Rockland Elec¬ 
tric Co., 252 N.Y.S. 459, 141 Misc. 
673—^In re Grelm’s Estate, 183 N. 
Y.S. 149. 

15 C.J. p 922 note 17. 

19. N.T.—Shannon v. Metropolitan 
Life Ins. Co., 263 N.Y.S. 170, 146 
Misc. 903. 

90. U.S.—^E. Edelmann & Co. v, 
Triple-A Speclalty Co., C.C.A.I11., 
88 F.2d 852, certiorari denied 57 S. 
Ct 673, 800 U.S. 680, 81 L.Ed. 884 
—The M. M. 0’Brien, D.CN.Y., 60 
P.2d 976—The Philip J. Kenny, D. 

C. N.J., 67 P.2d 337—Cleaves v. 
Peterboro Basket Co., D.CN.H., 54 
P.2d 101—First Trust Co. of Oma¬ 
ha V. Allen, D.C.Neb., 61 F.2d 1069, 
afflrmed, C.C.A., 60 P.2d 812, cer¬ 
tiorari denied Doolittle v. Allen, 53 
S.Ct 316, 287 U.S. 671, 77 L.Ed. 
678—^Moblcy v. J, A. Flscher Co., 

D. C.Pa., 49 P.2d 920—^Palmer v, 
Bender, D.C.La., 49 P.2d 316, af- 
firmed. C.aA., 57 F.2d 82. certiorari 
granted 53 S.Ct 79, 287 U.S. 586, 

77 L.Ed. 512, afflrmed 53 S.Ct 225, 
287 U.S. 661, 77 LEd. 489—West¬ 
ern Electric Co. v. Wallerstein, D. 
C.N.Y., 48 F.2d 268—D. L. Flack & 
Son V. West Virginia Coal Co., D. 
C.N.Y., 46 F.2d 177, afflrmed, C.C. 
A., 50 F.2d 1076—In re Bling, U.C. 
W.Va., 46 P.2d 112—^Hartford & 
New York Transp. Co. v. Rogers 
Sc Hubbard Co., D.C.Conn., 40 F.^d 
954, afflrmed, aC.A., 47 P.2d 189, 
certiorari denied Rogers & Hub¬ 
bard V. Hartford & New York 
Transp. Co., 51 S.Ct 483, 283 U.S. 
836, 75 L.Ed. 1446—^Lektophone 

Corporation v. Miller Bros. Co., D. 

C. Del., 37 P.2d 580, reversed on 
other grounds 61 S.Ct. 93, 282 U.S. 
168, 76 L.Ed, 274, amended 61 S.Ct 
178—Sugarland Industries v. Bass, 

D. C.Te3c,, 36 F.2d 376, reversed on 


other grounds, C.C.A., Bass v. Su¬ 
garland Industries, 60 F.2d 66—^In 
re Ruane. D.C.N.Y., 35 P.2d 187—U. 
S. V. Goldman, D C.Conn., 28 F.2d 424 
—^In re United Realty & Home- 
builders’ Corporation, D.C.Md., 27 
P.2d 138—^U. S. ex rei. Hughes v. 
Qault D.CIowa, 13 P.2d 226—In 
re Grossberg, D.C.Pla., 11 F.2d 
329—McNeely v. Town of Vidalia, 
D.C.La, 6 F.2d 21, modlfylng and 
making injunction permanent 6 P. 
2d 19, and afflrmed Town of Vida¬ 
lia V. McNeely. 47 S.Ct 758, 274 U. 
S. 676. 71 L. Bd. 1292—Morgan v. 
Tennessee Valley Authorlty,. D.C. 
Tenn., 28 P.Supp. 732—^U. S. v. La 
Vine, D.C.Md., 28 P.Supp. 113-U. 
S. V. Aluminum Co. of America, X>. 
C.N.Y., 26 P.Supp. 711—U. S. v. 
Eighty Acres of Land in Willlam- 
son County, D.C.I11., 26 P.Supp. 
816—Sheldon v. Metro-Goldwyn 
Plctures Corporation, D.C.N.Y., 26 
P.Supp. 134—Bank of New York & 
Trust Co, V. U. S., D.C.N.T., 26 P. 
Supp. 314—Cookson v. Louis Marx 
& Co., D.C.N.Y., 23 P.Supp. 616—^In 
re James Butler Grocery Co., D.C. 
N.Y., 22 P.Supp. 996—O. D. Jen- 
nlngs & Co. V. Maestri, D.C.La., 22 
P.Supp. 980, afflrmed, C.C.A., 97 P. 
2d 679—'Diatel v. Gleason, D.C.N. 
Y., 22 P.Supp, 866—^In re Davis, D. 
C.Ill., 22 P.Supp. 2—Bnglish v. Bit- 
good, D.C.Conn., 21 P.Supp. 641— 
Baker v. U. S„ D.C.Mass., 21 P. 
Supp. 677—^Forrest v. Southern 
Ry. Co., D.C.S.C., 20 P.Supp. 861— 
Helmbright v. John A. Gebelein, 
Inc., D.CMd., 19 P.Supp. 621—^Kop- 
pers Connecticut Coke Co. v. James 
McWilUams Blue Line, D.C.N.T., 
18 P.Supp. 992, afflrmed, C.C.A., 89 
P.2d 866, certiorari denied James 
McWlIliams Blue Line v. Koppers 
Connecticut Coke Co., 68 S.Ct 26, 
302 U.S. 706, 82 L.Ed. 646—U. s! 
ex rei. Amato v. Commissioner of 
Immigration. Bilis Island, New 
York Harbor, D.C.N.T., 18 P.Supp. 
480—^Murphy v. DunkUn County, D. 
C.Mo., 17 P.Supp. 128—Campbell v. 
Lago Petroleum Corporation, D.C. 
N.Y., 16 P.Supp. 980—^Remington 
Rand v. Lmd, D.C.N.Y., 16 P.Supp. 
666—^U. S. V. Hartford Accident & 
Indemnity Co., D.C.Md., 16 P.Supp. 
791—In re Lehrenkrauss, D.C.N.Y., 

14 P.Supp. 682—In re Ruckman, d! 
C.I11., 13 P.Supp. 992—^In re Che- 
ney Bros., D.GConn., 12 P.Supp. 
605—G. B. R. Smith Mllllng Co. v. 
Thomas, D.C.Tex., 11 P.Supp, 833 
—^Neild Mfg. Corporation v. Has- 
sett D.C.Mass., 11 P.Supp. 642—In 
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re Consolidation Coal Co., D.C.Md. 
11 P.Supp. 594, appeal dismissed.' 

C. C.A., Doersam v. Consolidation 
Coal Co., 79 F.2d 989—'IdcNary v. 
Guaranty Trust Co. of New York. 

D. C.Ohio, 6 P.Supp. 616—^Lawrence 
V. Travelers’ Ins. Co., D.C.Pa., 6 P. 
Supp. 428—Irving Trust Co. v. Man- 
ufacturers' Trust Co., D.aN.Y., 6 
P.Supp. 185—Motor Improvementa 
V. A. C. Spark Plug Co., D.C.Mich., 
6 P.Supp. 712,^ reversed on other 
grounds, C.C.A., 80 P.2d 386, cer¬ 
tiorari denied A. C. Spark Plug Co. 
V. Motor Improvements, 66 S.Ct 
939, 298 U.S. 671, 80 L.Ed. 1394— 
In re Sollars. D.C.Wash., 6 P.Supp. 
483—^Mills Novelty Co. v. Bolan, D. 
C.N.Y., 3 P.Supp. 968, afflrmed, C.C. 
A., Mills Novelty Co. v. 0’Ryan, 68 
P.2d 1009, certiorari granted 0’Ryan 
V. Mills Novelty Co., 64 S.Ct 629, 292 
U.S. 615, 78 L.Ed. 1474, reversed on 
other grounds 64 S.Ct 779, 292 U. 
S. 609, 78 L.Ed. 1469—Bauach & 
Lomb Optical Co. v. Wahlgren, D. 
C.I11., 1 P.Supp. 799, afflrmed. C.C. 
A., Wahlgren v. Bausch & Lomb 
Optical Co., 68 P.2d 660, certiorari 
denied 54 S.Ct 774, 292 U.S. 639, 
78 L.Ea. 1491, rehearing denied 64 
S.Ct 862, 292 U.S. 615, 78 L.Bd. 

S. V. McQovem, D.C.N.Y., 

1 P.Supp. 668, afflrmed, C.C.A., 60 
P.2d 880, certiorari denied McGov- 
ern v. U. S., 53 S.Ct 96, 287 U.S, 
660, 77 L.Ed. 661—^Radio Corpora¬ 
tion of America v. Radio Engi- 
neerlng Laboratories, D.C.N.Y., 1 P. 
Supp. 65, reversed on other 
grounds, C.C.A., 66 F.2d 768, cer¬ 
tiorari granted 64 S.Ct 373, 290 U. 
S. 624, 78 L.Ed. 644, reversed on 
other grounds 54 S.Ct 762, 293 U. 
S. 1, 78 L.Ed. 1463, amended and 
rehearing denied 65 S.Ct 66, 293 
U. S. 622, 79 L.Ed. 634, amended 
66 S.Ct 928, 293 U.S. 1, 79 L.Bd. 
163—^Prudential Ins. Co, of Ameri¬ 
ca V. Herold, D.C.N.J., 247 P. 681 
—Jelllson V. Krell Piano Co., D.C. 
Ky., 246 P. 609—U. S. v. River 
Spinning Co., D.C.R.I., 248 P. 759, 
afflrmed 250 P. 686, 162 C-GA. 602 
—^Mark Seong v. U. S., N.Y., 242 
P. 496, 155 C.C.A. 272, modifylng, 
D.C., Ex parte Chln Him, 227 P. 
131. 

Ia the teath clvonit» which was 
formerly a part of the eighth Circuit 
decisions of eighth Circuit court of 
appeals are binding on district court 
in absence of applicable decisions by 
tenth Circuit court of appeals.— 
Thompson v. St Louls-San. Prancisco 
Ry. Co., D,C.Okl., 5 P.Supp. 786—In 
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there are decisions to the contrary .21 While a dis- 
trict court is not absolutely bound by decisions of 
the Circuit court of appeals for another circuit,22 
such decisions are highly persuasive^S and the court 
will follow them where its own circuit court of ap¬ 
peals has not decided the matter,24 unless there are 
exceptional reasons for refusing.25 The decisions 
of the Circuit court of appeals in one circuit have 
been held not binding on territorial courts situated 
in another circuit.26 


The mere granting of a writ of error by the court 
of last resort, on a ground questioning the correct- 
ness of a decision by a court of • intermediate ap- 
peal, is not a judicial decision of the question by 
the higher court,^7 and where there is no final rul- 
ing on the question by the higher court the decision 
of the intermediate court is not thereby over- 
ruled.28 

Although there is authority to the contrary in 
some jurisdictions,2d the refusal of the court of last 


re Meyers, D.C.Okl., 1 F.Supp. 673, 
reversed on other grounds, C.C.A., 
Barber v. Spurrier Lumber Co.. 64 
F.2d 6. 

Oertloraxl firraatod 
The decision of the circuit court 
of appeals will be followed by dis- 
trict Judge in that circuit, notwith- 
standlng certiorari has been granted 
to review such decree.—^In re Simon 
Weltman & Co., D.C.N.T., 2 F.2d 769. 
Decision exroneotis as to law 

Decision of circuit court of appeals 
Is binding on district court in that 
Circuit even if erroneous as to law. 
—Elllott V. Wheelock, D.C.M 0 ., 84 F. 
2 d 218. 

fll. U.S.—In re Huane, D.C.N.T., 35 
P.2d 187—In re Grossberg, D.C. 
Fla., 11 F.2d 329. 

as. U.S.—^Pepsln Syrup Co. ▼. 
Schwaner, D.C.I11., 85 F.2d 197— 
Bassick Mfg. Co. v. Ready Auto 
Supply Co., D.C.N.T., 22 F.2d 331 
—Chrlstlanssand Shipping Co. v. 
Marshall, D.C.Peu, 22 F.2d 192, re¬ 
versed on other grounds, C.C.A., 31 
F.2d 686—^Wollf v. Stewart & Co., 
D.C.Md., ♦21 F.Supp. 135—Klng v. 
U. S., D.C.Md., 10 F.Supp. 206. af- 
firmed, C.C.A., 79 F.2d 453—In re 
Jones, D.C.Mo., 10 F.Supp. 165— 
U. S. Nat. Bank of La Grande v. 
Pole, D.C.Or., 2 F.Supp. 168—Con¬ 
tinental Securities Co. v. Inter- 
borough Rapid Transit Co., CC.N. 
T., 165 F. 946. 

Befnsal to follow decision 
Decision of circuit court of appeals 
was not binding authority on district 
i 2 ourt of another circuit, the circuit 
court of appeals of which had de- 
clined to follow such decision.—^In 
re Upham's Income Tax, D.C.N.T., 
18 F.Supp. 737. 

S3. U.S.—Pepsin Syrup Co. v. 
Schwaner, D.C.I11., 36 P.2d 197— 
Bassick Mfg. Co. v. Ready Auto 
Supply Co., D.C.N.T., 22 P.2d 381 
—Wollf V. Stewart & Co., D.CMd., 
21 F.Supp. 136—U. S. Nat. Bank of 
La Grande v. Pole, D.C.Or., 2 F. 
Supp. 153. 

ai. U.S.—U. S. V. Flannery, C.C.A. 
Md.. 106 F.2d 316, affirming, D.O, 
Flannery v. U. S., 25 F.Supp. 677— 
The Bleakley No. 76, D.C.N.Y., 66 
F.2d 1037—Topas v. National 


Shawmut Bank, D.C.Mass., 53 F.2d 
1020, reversed on other grounds, C. 

C. A., National Shawmut Bank of 
Boston V. Topas, 60 F.2d 467, cer¬ 
tiorari denied Topas v. National 
Shawmut Bank of Boston, 53 S. 
Ct. 292, 287 U.S. 668, 77 L.Ed. 676 
—^Metro-Goldwyn-Mayer Distribut- 
ing Corporation v. Bijou Theatre 
Co., D.C.Mass., 60 F.2d 908, set 
aside on other grounds, C.C.A., 59 
F.2d 70—^Pepsin Syrup Co. v. 
Schwaner, D.C.I11.. 35 F.2d 197— 
New York Life Ins. Co. v. Ruhlin, 

D. C.Pa., 25 F.Supp. 65, conforming 
to mandate Ruhlin v. New York 
Life Ins. Co., 58 S.Ct. 860, 304 U. 
S. 202, 82 L.Ed. 1290, vacating, 

C. aA., 93 P.2d 416, certiorari 
granted 58 S.Ct. 408, 302 U.S. 681, 
82 L.Ed. 626—^Pitzer Transfer Cor¬ 
poration V. Norfolk & W. Ry. Co., 

D. C.Md., 10 F.Supp. 436—^King v. 
U.S., D.C.Md., 10 F.Supp. 206. af- 
flrraed, CUA., 79 F.2d 453—In re 
Jones, D.C.MO., 10 F.Supp. 165— 
Vacuum Cleaner Co. v. Thompson 
Mfg. Co., D.CIowa, 268 F. 239, 
appeal dismissed, C.C.A., Thomp¬ 
son Mfg. Co. V. Vacuum Cleaner 
Co., 272 F. 1023—^In re Gibney Tire 
& Rubber Co., D.aPa., 241 F. 879. 

15 CJ. p 922 note 18. 

Party enjolned from suit 
In power companles* suit to enjoin 
construction of Tennessee Valley Au¬ 
thority dams, federal district court 
in Tennessee refused to give con- 
sideration to alleged competition of 
Authority with company enjoined 
from participating in the suit by 
federal district court in Georgia 
whose decree was afflrmed by circuit 
court of appeals.—Tennessee Electric 
Power Co. v. Tennessee Valley Au¬ 
thority, D.C-Tenn., 21 F.Supp. 947, 
appeal dismissed in part 59 S.Ct. 54, 
805 U.S. 663, 83 L.Ed. 430, appeal 
dismissed 59 S.Ct 154, 305 U.S. 665, 
83 L.Ed. 431, afflrmed 59 S.Ct 866, 
306 U.S. 118„83 L.Ed. 643. 

25. U.S.—King v. U. S., D.C.Md., 10 
F.Supp. 206, afflrmed C.C.A., 79 F. 
2d 453—New Amsterdam Casualty 
Co. V. lowa State Bank, C.C.A. 
lowa, 277 F. 713, certiorari denied 
lowa State Bank v. New Amster¬ 
dam Casualty Co., 42 S.Ct. 381, 258 
U.S. 624, 66 L.Ed. 797—^Bright v. 
State of Arkansas, Ark., 249 F. 950, 
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162 C.C.A. 148—In re Baird, D.C. 

Pa., 164 F. 215. 

26. Tex.—^Western Union Tei. Co. 

v. Sloss, 100 S.W. 364. 46 Tex.Clv. 

App. 163. 

27- Pa.—^Kraemer v. Guarantee 

Trust & Safe Deposit Co., 88 A. 

1047, 173 Pa. 416. 

Tex.—Riggins v. Waco, 90 S.W. 667, 

40 Tex.Civ.App. 669, error denied 

93 S.W. 426, 100 Tex. 32. 

28. Tex.—^Riggins v. Waco, supro. 

29. Iu Xionisiaua 

(1) A refusal to review a Judg- 
ment of one of the courts of appeal, 
even on the grround that the Judg- 
ment is considered correct, is an af- 
flrmance of only the judgment it- 
self, and is not to be considered an 
affirmance of ali that is said in the 
opinion on which the judgment is 
founded.—^Rhodes v. Chrysanthou, 
186 So. 833, 191 La. 774. 

(2) It has been held, however, that, 
on denial by the supreme court of 
a writ of review of a decision of an 
appellate court, it will be concluded 
that there weui no error in the opin¬ 
ion and ruling, and the points de¬ 
cided must be considered as linally 
settled.—Union Homestead Assoc. v. 
Casting, 8 LaApp., Orleans, 349. 

(3) While the supreme court’s re¬ 
fusal of a writ of review does not 
generally make the case a supreme 
court "decision,'* where the only 
question Involved is one of law con- 
eeming the interpretatlon of a leg- 
islative act, the refusal of a writ 
signifies the court*s approval of the 
case.—Kroncke v. Caddo Parlsh 
School Board, App., 183 So. 86. 

(4) So by r’fuslng writ of re¬ 
view, supreme court approved find- 
ings of court of appeal.—Smith v. 
Shehee, App., 143 So. 339, conform¬ 
ing to answers 143 So. 338, 175 La. 
394, and amended, App., 144 So. 750. 

(5) And where supreme court re¬ 
fused writ in a case where court of 
appeal based its decision strictly up- 
on rule expressed in the case, court 
of appeal would assume that su¬ 
preme court approved such rule.— 
Barr v. Fidelity & Casualty Co. of 
New York, App., 188 So. 521. 

(6) However, the supreme court 
did not approve ruling overruling 
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resort to review a decision of a court of intermedi- 
ate appeal by certiorari or writ of error or review is 
not ordinarily regarded as an affirmance of such de¬ 


cision which raises it to the dignity of final author- 
ity.30 Nevertheless the appellate court's decision in 


plea where another reason was as- 
signed for refusing: writ.—^Whlte v. 
liOTiisiana Westem Ry. Co., 140 So. 
486, 174 La. 308, affirmlng 186 So. 
255, 18 La.App. 544. 

(7) And the supreme court*s re- 
jfusaJ to exercise supervisory Ju- 
risdictlon In case where complalnant 
has yet remedy by appeal does not 
establlsh jurisprudence.—Griffon v. 
Villla, 120 So. 60, 167 La. 688. 

hi Texas 

(1) The nile that refusal of a writ 
by the supreme court manifests its 
approval of the decision of the In- 
termediate appellate court has been 
applied in several cases.—Casualty 
Reciprocal Ezchangre v. Dawson, 107 
S.W.2d 994, 130 Tex. 862, dismlsslng 
error, Civ.App., 81 S.W.2d 284—Ham- 
ilton V. Empiire Gas & Puel Co., Com. 
App., 110 S.W.2d 561, afflrming, Clv. 
App,, 85 S.W.2d 280—^Payne v. Har- 
ris, ComA.pp., 241 S.W. 1008, re- 
verslng, Civ.App., 228 S.W. 360— 
State vI Selby Oil & Gas Co., Civ. 
App., 130 S.W.2d 423, error granted— 
Stanollnd Oil & Gas Co. v. Edgar, 
Civ.App., 98 S.W.2d 222, error dis- 
missed—Culver v. State, Civ.App., 85 
S,W.2d 997, error refuaed—The Mac- 
cabees v. Marshall, Civ.App., 11 S. 
W.2d 523, aflfi^med Com.App., 27 S. 
W.2d 636—Omdorff v. B1 'Paso Coun- 
ty, Civ.App., 296 S.W. 219, certiorari 
denied 48 S.Ct 339, 276 U.S. 633. 72 
L.Ed. 742, and followed in Omdorff 
v. B1 Paso County, Civ.App., 296 S. 
W. 222—Urban v. Bagby, Civ.App,, 
286 S.W. 519, afBrmed, Com.App., 291 
S.W. 637—^Binford v. Harris County, 
Civ.App., 261 S.W. 635—Ingram v. 
Fred, Civ.App., 243 S.W. 698—Milner 

V. Gatlin, avA.pp., 211 S.W. 617, 
reversed on other grounds, Com. 
App., 261 S.W. 1003—Gray v. Eleazer, 
94 S.W. 911, 43 Tex.Civ.App. 417. 

(2) In another case it has been 
said that the decision as to which 
appllcation for writ of error was dis- 
missed .was well worth following.— 
Scott V. Gardner, Civ.App., 106 S.W. 
2d 1109, error dismissed. 

(3) However, a contrary conclu- 
sion has been reached under the law 
in force at the time a particular 
writ was refused.—Coniey v. Abrams, 
ClvJV.pp., 7 S.W.2d 674, error refused. 

(4) And It has been said that the 
supreme court's dismissal of appli- 
oation for writ of error Indicates 
that the supreme court approves the 
resuit reached by the court of clvil 
appeals but not the reasons assigned. 
—SCoore V. Gordon, Civ.App., 122 S. 

W. 2d 239, error dismissed. 

(6) It has also been held that the 
supreme court’s refusal of wrlts of 
error in cases declded by courts of 


civil appeals dld not make those de- 
clsions bindlng on another court of 
clvil appeals.—Texas Farm Mortg. 
Co. v. Rowley, Clv.App., 98 S.W.2d 
854, error grranted. 

(6) Thus refusal of appllcation for 
writ of error was held not to consti¬ 
tute approval by supreme court of 
holding of court of clvil appeals on 
particular questlon, where such hold¬ 
ing was not questloned in appllca¬ 
tion, and where refusal antedated 
statute contemplatlng refusal where 
Judgment is correct, and where legal 
principies declared in opinlon of 
court of civil appeals are correctly 
determlned.—City of San Angelo v. 
Deutsch, 91 S.W.2d 308, 126 Tex. 632, 
reverslng Deutsch v. City of San 
Angelo, Civ.App., 78 S.W.2d 126. 

(7) It seems that where a judg¬ 
ment of the court of civil appeals 
was correct under the proper con- 
struction of a statute, a writ of er¬ 
ror by the supreme court was prop- 
erly denied, and such denlal dld not 
necessarily approve other holdings 
by the lower court.—^American In- 
demnity Co. v. City of Austin, 246 S. 
W. 1019, 112 Tex. 239, reversing, Civ. 
App., 211 S.W. 812. 

30. U.S.—Guaranty Truat Co. of 
New York v. Henwood, C.C.A.Mo., 

98 P.2d 160, certiorari granted 59 
S.Ct. 146, 306 U.S. 688, 83 L.Ed, 
372, afflrmed 59 S.Ct. 847, 307 U. 
S. 247, 83 L,Ed. 1266—In re F. 
& W. Grand 5-10-26 Cent Stores, 
C.C.A.N.Y., 69 F.2d 807—Sunshine 
Mining Co. v. Treinies, D.C.Idaho, 
19 P.Supp. 687, afflrmed, G.C.A., 
Treinies v. Sunshine Mining Co., 

99 F.2d 651, certiorari granted 59 
S.Ct. 489, 306 U.S. 624, 83 L.Ed. 
1029. 

Ala.—0’Brien v. State, App., 191 So. 
389, reversed on other grounds, 
Sup., 191 So. 391. 

CaL—Seney v. Pickwick Stages, 
Northern Division, 274 P. 636, 206 
Cal. 889—^Bohn v. Bohn, 129 P. 981, 
164 Cal. 632—^People v. Davls, 81 
P. 718,' 147 Cal. 346—People v. 
Brunwln, 37 P.2d 1072, 2 Cal.App. 
2d 287—^McMillan v. Greer, 269 P. 
996, 85 CaLApp. 558—People v. 
Whitaker, 228 P. 376, 68 Cal.App. 7. 
Contra Bridges v. Tefft, 200 P. 71, 53 
CaLApp. 117. 

Ga.—Seaboard Air Line Ry. v. 
Brooks, 107 S.E. 878, 161 Ga. 626, 
answers to certifled questions con- 
formed to 108 S.B. 166, 27 Ga.App. 
274, and certiorari denied Brooks 
V. Air Line Co., 43 S.Ct. 12, 260 
U.S. 724, 67 L.Bd. 482. 

N.Y.—Marchant v. Mead-Morrison 
Mfg. Co., 169 N.B. 886, 262 N.T. 
284, modifying and afflrmlng 235 
N.T.S. 370, 226 App.Dly. 397, and 

350 


reargument denied 171 N.B. 770, 
253 N.T. 534, appeal dismissed 
Mead-Morrison Mfg. Co. v. Mar¬ 
chant, 61 S.Ct 104, 282 U.S. 808, 
76 L.Ed. 725—^West 158th Street 
Garage Corporation v. State, 10 N. 
Y.S.2d 990, 256 App.Div. 401, re¬ 
versing 6 N.T.S.2d 462, 168 Misc. 
822, reargument denied 12 N.Y.S.2d 
759. 

Ohio.—^Kern v. Contract Cartage Co., 
9 N.E.2d 869, 55 Ohio App. 481. 

Pa.—^Dougherty v. Procter & 
Schwartz, 176 A, 439, 317 'Pa. 363 
—^Kraemer v. Guarantee Trust & 
Safe Deposit Co., 33 A. 1047, 173 
Pa. 416. 

Tenn.—Bryan v. .ffltna Life Ins. Co., 
ISO S.W.2d 86, 174 Tenn. 602. 

BeasoxL for mle 

Many petltions for certiorari are 
denied because statutory prerequl- 
sltes to their consideration are over- 
looked by counsel, and, moreover, 
the higher court does not feel itself 
required in every instance to file a 
memorandum upon denial of the 
writ, although it only concurs in 
the resuit reached by the inferior 
court.—Lingner v. Lingner, 66 S.W. 
2d 749, 166 Tenn. 525. 

Xn ZLIIxols 

(1) The denial of certiorari by the 
supreme court is not equivalent to a 
holding that the question of law 
necessarily involved has been decid- 
ed properly by the appellate court.— 
People ex rei. Wilmette State Bank 
V. Village of Wilmette,» 13 N.E.2d 
990, 294 llLApp, 362. 

(2) It is merely approval of con- 
clusion reached by appellate court or 
an afflrmance of Judgment, and is 
not necessarily approval of reasons 
given in opinlon of appellate court 
for its judgn^ient, as respects wheth- 
er such denial is bindlng authority 
upon appellate courts.—^Marks v. 
Pope, 7 N.B.2d 481, 289 Ill-App. 668, 
reversed on other grounds 19 N.E. 
2d 616, 370 111. 597. 

(8) Hence opinion of appellate 
court and denial of certiorari by 
supreme court in case presenting in¬ 
volved situation calling for many 
statements of law in appellate 
courfs opinion are not binding au- 
thorities in another case Involving 
similar facts presented to another 
appellate court.—^Marks v. Pope, su¬ 
pra—People V. Grant, 208 111.App. 
235, afflrmed 119 N.B. 844, 283 IU. 
391. 

(4) It has been held, however, that 
denial of the writ must be regarded 
as sustaining the views expressed by 
the appellate court.—Overland Motor 
Co. V. Tennant, 196 IlLApp. 6. 
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such case, even though not controlling, must be con- 
sidered as highly persuasive.Si 

§ 199. Higher Courts of Original Jurisdiction 

Although there Is some contrary authorlty courts 
of Ifmited original Jurisdiction ordinarlly follow decislons 
of courts of general original Jurisdiction. 

Where,-as is usually the case,'there are, in the 
same state, courts of general original j*urisdiction 
and also inferior courts of limited jurisdiction, it is 
ciear that the latter courts, in accordance with the 
principies which have been stated supra §§ 187, 197, 
198, should follow the decisions of the higher courts, 
although it has been held in New York that a coun- 


ty court is not obliged to follow a decision of the 
supreme court in another department^^ 

§ 200. Coordinate Courts 

Decisions of coSrdinatc courts, whlie not binding, will 
ordinarlly be foiiowed uniess clearly erroneous. 

While a court is not always bound, under the 
principle of stare decisis, to follow the decisions 
of another court whose authority is coordinate,^® 
such decisions are very persuasive,®^ and it is well 
established as a general rule that a court. will adhere 
to a principle, not clearly erroneous, which is laid 
down by another court of coordinate jurisdiction, 
until the rule is settled otherwise by the decision 


(5) And every gueation Involved 
havlngr been adjudlc&ted, in prior 
sults between same parties, or prede- 
cessors, by Judgments of appellate 
court, to review one of which cer¬ 
tiorari was sought and denied, judgr- 
ments were decisive of present con- 
troversy under doctrine of stare de¬ 
cisis.—Gridley v, Wood, 175 N.E. 396, 
343 111. 223. 

(6) By denylng a writ of certio¬ 
rari, the'supreme court does not re¬ 
view the Judgrment of the appellate 
court, but declines to do so, which 
does not maJte the jud^ment of the 
latter court flnal, but leaves Its 
flnality undisturbed.—^People v. 
Grant, supra. 

Greatloxi of Inference 

Ordinarily, the refusal of United 
States supreme court to grant certio¬ 
rari to review decision of lower court 
creates no inference regarding cor- 
rectness of lower court's decision, 
but where supreme court granted 
certiorari In case whereln lower 
oourt determlned that orders extend- 
Ing time for settlement of bili of 
exceptions were required to be made 
part of bili of exceptions but xefused 
certiorari in case in which lower 
court recognlzed validlty of bili of 
exceptions, notwithstanding orders 
extending time for its settlement 
were not made part of the bili, an 
Inference was created which 
strengthened the concluslon of the 
Circuit court of appeals that orders 
extending time for settlement of bili 
of exceptions were not necessary to 
be made a part thereof.—Gllck v. U. 
S., C.C.A.I11., 93 F.2d 963. 

Befasal by state and federal courts 

A decision of dlstrict court of 
appeal is not controlling in another 
proccedlngr before the state supreme 
court although the state supreme 
court denied petltlon for hearing and 
United States supreme court denied 
state attomey generales petltlon for 
writ of certiorari in former case.— 
Western Llthograph Co. v. State 
Board of Equalizatlon, 78 P.2d 731, 
11 CaL2d 166, 117 A.Ii.R. 888. 


31. Cal.—^People v. Bowland, 66 P. 
2d 1333, 19 Cal.App.2d 540. 

Pa.—^Dougherty v. Procter & 
Schwartz. 176 A. 439, 317 Pa. 863. 

32. N.T.—Nlchols v. Pannlng, 45 N. 
Y.S. 409, 20 Misc. 73. 

33. U.S.—Sweet v. Commissioner of 
Intemal Revenue, C.C.A., 102 P.2d 
103, certiorari denied 69 S-Ct. 829, 
307 U.S. 627. 83 L.Ed. 1510—Sher- 
man & Son v. Corin, C.C.A.Mass., 
73 P.2d 468—Arlac Dry Stencil 
Corporation v. A. B. Dick Co., C.C. 
A-Pa., 46 F.2d 899—^Haherle Crys- 
tal Springs Brewlng Co. v. Clarke, 

C. C.A.N.T., 80 F.2d 219, reverslng, 

D. C., 20 F,2d 640. and certiorari 
granted Clarke v. Haberle Crystal 
Springs Brewing Co., 49 S.Ct. 419, 
279 U.S. 832, 73 L-Bd. 981, reversed 
on other grounds Clarke v. Haberle 
Crystal Springs Brewing Co., 60 
S.Ct 155, 280 U.S. 884, 74 KEd. 
498, foiiowed in J. Chr. G. Hupfel 
Co. V. Anderson, C.C.A., 66 P.^d 
1080, afflrmlng, D.C., 51 P.2d 116, 
and certiorari denied 62 S.Ct 504, 
286 U.S. 661, 76 L.Ed. 1286—^Bas- 
sick Mfg. Co. V. Ready Auto Sup- 
ply Co., D.C-N.Y.. 22 P.2d 331— 
Bahls V. Welfare Loan Soc. of L.a 
Payette, D.C.Ind., 17 P.2d 379— 
Ball V. Chapman, C.C.A,I11., 1 F. 
2d 895—Chesapeakc & O. R. Co. v. 

U. S., I).C.Va., 1 P.Supp. 350— 
National Cash Register Co. v. 
Remington Arms Co., D.C.Uel., 283 
F. 196. afflrmed, C.C.A., 286 P. 
367. 

Cal.—Smith v. Hume, 74 P.2d 666, 
29 Cal.App.2d Supp. 747—^People 

V. Brunwin, 37 P.2d 1072, 2 Cal. 
App.2d 287. 

111 .—^People V. Grant, 208 Ill.App. 
236, afBrmed 119 N.E. 344, 283 
111. 391. 

La.—Thomton v. Central Surety & 
Insurance Corporation, App., 191 
So. 179. 

N.Y.—In re Van Riper's Will, 11 N*. 
Y.S.2d 976, 171 MIsc. 178—Iu re 
Hodgson*s Estate, 11 N.Y.S.2d 384, 
170 Misc. 897—^People v. McGuin- 
ness, 6 N.Y.S.2d 593, 168 Misc. 849 
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—In re Phlllip’s Will, 6 N.Y.S.2d 
108, 168 Misc. 549—People v. 

Keams, 6 N.Y.S.2d 590, 168 Misc. 
264—In re Herle's Estate, 300 N.Y. 
S. 103, 165 Misc. 46—In re Draske's 
Will, 290 N.Y.S. 681, 160 Misc. 68T 
—^People ex rei. Battista v. Chrls- 
tian, 227 N.Y.S. 142, 131 Misc. 411, 
reversed on other grounds 229 N. 
Y.S. 644, 224 App.Div. 243, re¬ 
versed on other grounds 164 N.E. 
111, 249 N.Y. 314, 61 A.L..R. 793. 
Ohio-—Doe V. Roe, 6 N.E.2d 693, 64 
Ohio App. 145. 

16 aj- p 923 note 29. 

Subseguent xuUug 
Where Judge in one divlsion of dis- 
trict had entered orders In cause 
prior to rullng of Judge in another 
divlsion of same distrlct In another 
cause involving same questlon, flrst 
Judge was not required, either on ac- 
count of comity or otherwise, to fol¬ 
low views expressed in such ruling. 
—Chester C. Posgate Co. v. Kirkland, 
D.aPla., 19 F.Supp. 162. 

Decision uot subsegueutay foiiowed 

Where an early decision by a dls¬ 
trict Judge of the same dlstrict has 
not been foiiowed in a later case in 
the same Circuit it is not binding on 
the dlstrict court—Griflan White 
Shoe Co. V. 0*Connor & Goldberg, D. 
aN.Y., 277 P. 1012. 

34. U.S.—Arlac Dry Stencil Corpo¬ 
ration V. A. B. Dick Co., C.C.A.Pa., 
46 P.2d 899—Bassick Mfg. Co. v. 
Ready Auto Supply Co., D.C.N.Y., 
22 F.2d 381—Chesapeake & O. H. 
Co. V. U. S., D.aVa., 1 P.Supp. 350. 
N.Y.—^In re Cruikshank’s Estate, 8 
N.Y.S.2d 279, 169 Misc. 514. 

‘*This court is loath to rehear Is- 
sues previously decided by a court 
of coordinate Jurisdiction, whose de- 
cree has been afflrmed by the court 
of review.”—Textile Mach. Works v. 
iijouls Hlrsch Textile Machines, D.C. 
N.Y., 13 F.Supp. 476, 482, reversed on 
other grounds, C.C.A., 87 P.2d 702, 
certiorari granted 67 S.Ct 944, 301 
U.S. 680, 81 Li.Ed. 1339, afflrmed 58 
S.Ct 291, 302 U.S. 490, 82 Li.Ed. 382. 
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of a higher court.36 The federal courts consider 
this mle to be espedally applicable in cases involv- 
ing patentsSfi and trade-marks.^'^ The rule is, how- 
ever, merely one of comity, not requiring a court to 
abdicate its own individual judgment and applicable 
only where the court is in doubt as to the sound- 
ness of its views, for the purpose of establishing 
unifonnity of rulings and avoiding confusion;^^ 
and the rule has been held not to be applicable to 
motions for injunctions, where error may be fol- 


lowed by irremediable mischief.^® 

§ 201. Inferior Courts 

Th6 declsions of inferior courts are not generally 
binding on the higher courts, but they are given some 
consideratlon and, particularly In cases involving con- 
struction of statutes, may be followed if long acquiesced 
In. 

The decisions of inferior courts are not, as a rule, 
binding on the higher courts,even as establish-- 


36. U.S.—^Plrst Trust Co. of Oma- 
JasL V. Allen, D.C.Neb., 61 F.2d 1069, 
afflrmed, C.C.A., 60 F.2d 812, cer¬ 
tiorari denled Doollttle v. Allen, 
53 S.Ct. 315, 287 U.S. 671. 77 L.Ed. 
578—Cafiero & Mencacci v. Naviga^ 
zlone Libera Triestina, S. A., D.O. 
N.Y., 50 P.2d 199—Olaude Neon 
Llghts V. B. Machlett & Son, D.C. 
N.T., 31 F.2d 983—Delaware, L. & 
W. R. Co. V. Bowers, D.C.N.Y., 28 
P.2d 33—^U. S. ex rei. Hughes 
V. Gault, D.C.Iowa, 13 F.2d 226. 
Cal.—Smlth v. Hume, 74 P.2d 666, 
29 Cal.App.2d Supp. 747—Skaggs v. 
Taylor, 247 P. 218, 77 CaLApp. 
619. 

Mo.—^Mayea v. Mayes, App., 104 S. 
■W‘.2d 1019, reversed on other 

grounds 116 S.W.2d 1, 342 Mo. 
401. 

H.Y.—Corporation of EYederlck 
Scholes V. Theodore Flcke Ware- 
houses, 198 N.Y.S. 47, 204 App. 
Dlv. 329—^People ex rei. H. D. H. 
Reality Corporation v. Murphy, 186 
NT.Y.S. 88, 194 App.Div. 630, re- 
yersing 184 N.Y.S. 888, 113 Misc. 
253, and afdrmed 130 N.B. 932, 280 
N.Y. 654. 

N.C.—Sidney Spltzer & Co. v. Com- 
missloners of Frankllu County, 
123 S.B. 636, 188 N.C. 80. 

Ohio.—Stearns v. Hibhen Dry Goods 
Co., 11 Ohio Cir.‘ct.,N.S.. 653. 

Tex.—Culver v. State, Civ.App., 85 
S.W.2d 997, error refused—Sover- 
eign Camp, W. 0. W., v. Jackson, 
Civ.App., 264 S.W. 289—^Wootton 
V. Jones, CIv.App., 204 S.W. 237, 
afflrmed Jones v. Wootton, Com. 
App.. 228 S.W. 142. 

16 C.J. p 923 note 30. 

A federal olroolt oonrt of appeals 
should follow the decislon of a Cir¬ 
cuit court of appeals in another Cir¬ 
cuit.—^U. S. V. Flannery, CC.A.Md., 
106 r.2d 315, afflrmlng, D.C., Flau- 
nery v. U. S., 25 F.Supp. 677—U. S. 
V. Blosser, C.C.A.Mo., 104 r.2d 119— 
Sweet V. Commisaloner of Internal 
Revenue, C.C.A., 102 F.2d 103, cer¬ 
tiorari denled 69 S.Ct 829, 307 U.S. 
627, 83 L.Bd. 1510—Guaranty Trust 
Co. of New York v. Henwood, C.C.A, 
Mo., 98 F.2d 160, certiorari granted 
69 S.Ct 146, 305 U.S. 688. 83 L.Bd. 
372, afflrmed 69 S.Ct. 847, 307 U.S. 
247, 83 L.Bd. 1266—-Industrlal Trust 
Co. V. Broderick, C.C.A.R.I., 94 F.2d 
4127. afflrmlng, D.a, 19 F.Supp. 961, 


certiorari denled 68 S.Ct 1040, 304 

U. S. 672. 82 KBd. 1636—McDonald 

V. U. S., C.C.A.Mlnn., 89 F.2d 128, 
certiorari denled 57 S,Ct. 926, 301 U. 
S. 697, 81 L.Bd. 1362, rehearing de- 
nied 68 S.Ct. 4. 302 U.S. 773. 82 L. 
Bd. 599—^Hennepin County v. M. W. 
Savage Factoriea, C.C.A.Minn., 83 F. 
2d 463, certiorari denled M. W. Sav¬ 
age Factorles v. Hennepln County, 
Mlnn.. 67 S.Ct 16. 299 U.S. 665, 81 
L.Bd. 408—Sherman St Son v. Corin, 
C.C.A.Mass., 73 P.2d 468—Gottlieb v. 
Whlte. C.C.A.Mass., 69 F.2d 792, af¬ 
flrmlng, D.C., 1 F.Supp. 905, and 
certiorari denled 54 S.Ct 867, 292 U. 
S. 657, 78 L.Bd. 1505—Parfumerle 
Roger & Gallet v. M. C. M. Co., C. 
C.A.N.Y.. 24 F.2d «98—Ball v. Chap- 
man, C.CJl.111.. 1 F.2d 895—15 C.J. 
p 923 note 30 [a]. 

Court of appeals for Distxlot of 
Colnmbla should not depart from 
ciear path already taken hy federal 
courts except for most cogent rea- 
sons.—^Burgoon v. Lavezzo, 92 F.2d 
726, 68 APP.D.C. 20, 113 A.L.R, 944. 

36. U.S.—^Emerson Electric Mfg. Co. 
V. Emerson Radio & Phonograph 
Corporation, D.CN.Y., 24 F.Supp. 
481—^Keystone Type Foundry v. 
Fastpresa Co., D.C.N.Y., 263 F. 99, 
reversed on other grounds, C.C.A., 
272 F. 242. 

15 C.J. p 924 note 31. 

37. U.S.-pCallfomia Packing Cor¬ 
poration V, Sun-Maid Raism Grow- 
ers of Callfornla, D.C.Cal., 7 F. 
Supp. 497, reversed on other 
grounds, C.C.A., 81 F.2d 674, cer¬ 
tiorari denled Sun-Maid Raisin 
Growers of Califomia v. Callfornla 
Packing Corporation, 56 S.Ct 833, 
298 U.S. 668, 80 L.Bd. 1391—Her¬ 
cules Powder Co. v. Newton, D.C. 
N.Y., 254 P. 906, following Gold v. 
Newton, 264 P, 824, 166 C.C.A. 
270, certiorari denled 39 S.Ct 290, 
249 U.S. 608, 63 L.Bd. 799, and af¬ 
flrmed, C.C.A., Hercules Powder Co, 
V. Newton, 266 F. 169, 

38. U.S.—^Bakellte Corporation v. 
National Anlline & Chemical Co., C. 
C.A.N.Y., 83 F.2cr 176—U. S. v. 
Hirschhom, D.CN.Y., 21 p.2d 768. 

Tex.—^Miller v. Branch, Civ.App., 233 
S.W. 1082. 

15 C.J. p 924 note 32. 

39. U.S.—Many v. Sizer, C.CMass., 
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16 F.Cas.No. 9,057, 1 Plsh.PatCas. 
31. 

40. U.S.—Mcllhenny Co. v. Galdry, 
La.. 263 P. 613. 166 C.C.A. 239. 

Cal.—^Western Lithograph Co. v. 
State Board of Equalization, 78 
P.2d 731, 11 Cal.2d 156, 117 A.L.R. 
838—Ferguson v. Koch, 268 P. 342, 
204 Cal. 342, 58 A.L.R. 1176. 

Del.—Ownbey v. Morgan, 105 A. 838, 
7 Boyce 297, affirming Morgan v. 
Ownbey, 100 A. 411, 6 Boyce 379. 
Ga.—^Neely v. Sheppard, 196 S.E. 452, 
186 Ga. 771. 

111.—Giesecke v. Cullerton, 117 N.E. 
777, 280 111. 510, reverslng 203 IU. 
App. 287. 

N.J.—^Dorman v. West Jiei^i^sey Title & 
Guaranty Co., 105 A. 195, 92 N.J. 
Law 487. 

N.Y.—^Banca Nazionale Di Credito v. 
Equitable Trust Co. of New York, 
224 N.Y.S. 617, 221 App.Div. 555— 
People ex rei. Battista v. Christiau, 
227 N.Y.S. 142, 131 Misc. 411, re¬ 
versed on other grounds 229 N.Y.S. 
644, 224 App.Div. 243, reversed on 
other grounds 164 N.E. 111, 249 N. 
Y. 314, 61 A.L.R. 793—Byk v. 
Bnright, 203 N.Y.S, 296, reversed 
on other grounds 204 N.Y.S. 897, 
209 App.Div. 823. 

Okl.—^Protest of Downing, 23 P.2d 
173, 164 Okl. 181. 

Pa.—In re Umble's Estate, 186 A. 
76, 328 Pa. 170—In re Brolasky's 
Estate, 153 A. 739, 302 Pa. 439— 
Brelning v. Smlth. 110 A. 285. 267 
Pa. 207—State Hospital for Crim- 
inal Insane v. Consolidated Water 
Supply Co., 110 A. 281, 267 Pa. 29. 
Tenn.—Walkup v. Covington, 114 S. 

W.2d 45, 173 Tenn. 7. 

Tex.—^National Bank of Commerce v. 
Williams, 84 S.W..2d 691, 126 Tex. 
619, reversing Williams v. Nation¬ 
al Bank of Commerce, Civ.App., 62 
S.W.2d 1108—Hargrave v. Texas & 
P. Ry. Co.. Com.App., 12 S.W.2d 
1009, afflrmlng Texas & P. Ry. 
Co. V. Hargrave, Civ.App., 1 S.W.2d 
740—^Federal Surety Co. v. Black- 
wood, Civ.App., 46 S.W.2d 1062. 
Wash.—^Northern Pac. Ry. Co. v. 
Snohomish County, 172 P. 878, 101 
Wash. 686., 

15 C.J. p 924 note 34. 

Failuro to follow pirevlous ruUng 
Decislon of court of appeals is not 
binding on supreme court in deter- 
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ing the law of the case,4i althougli it has been con- 
sidered that an appellate court will give great 
weight to the opinions of a lower court upon ques- 
tions affecting its own practice and jurisdiction,^^ 
and may consider the decision of such a court on 
other matters in the absence of any authoritative 
precedent.^8 Accordingly, a principle announced in 
an inferior court, unchallenged for a long period of 
time should not be overthrown by a decision of a 
higher court except for cogent and important rea- 
sonsM Due consideration will be given to the con- 
struction of statutes by inferior courts,^^ and such 
construction will generally be upheld if long acqui- 
esced in,especially where the adoption of a differ¬ 
ent rule would cause great mischief ;47 but the nile 
does not go to the extent of binding the court to a 
construction put upon the language by inferior 
courts where the language involved is ciear and un- 
equivocali® A decision by the federal district court 
of another state as to the construction of a statute 
of such state would be followed by the federal Cir¬ 
cuit court and the United States supreme court 
in construing a statute of the District of Columbia 


has said that the fact that it had been construed in j 
great number of cases in the District in accordanci 
with the views of the federal supreme court wa: 
important not only as a confinnation of its view 
but as a reason for taking such view if the cour 
had felt more doubt than it did.®® It has been held 
however, that a circuit court of appeals may exam 
ine and dispose of a question in a patent case ac 
cording to its own convictions, regardless of the de 
cisions of district courts of another circuit.®^ 

§ 202. Civil and Criminal Courts 

Where civlI and criminal courts are separate, decf- 
sions of one on matters exclusively wlthln Its Jurisdictior 
are bIndIng on the other. 

Where there are in the same state distinet courts 
of last resort in civil and in criminal cases, the de- 
cisions of the civil courts as to matters exclusively/ 
within their jurisdiction are binding on the criminal 
courts,®^ and the civil courts are in tum bound by 
the decisions of the criminal courts with respect to 
matters of criminal law;®® but the criminal courts 


mlningr whether court of appeals has 
falled to follow prevlous rulinsr of 
supreme court.—State ex rei. Harri- 
man v. Keynolds, 200 S.W. 296, 278 
Mo. 181, quashlner certiorari Harri- 
man v. Sayman, 193 S.W. 1001, 197 
Mo.App. 208. 

, 41 . U.S.—Trapp v. Metropolitan 
Life Ins. Co., C.C.A.M 0 ., 70 F.2d 
976, afflrmed 72 F.2d 374, certio¬ 
rari denied Metropolitan Life Ins. 
Co. V. Trapp, 56 S.Ct. 112, 293 U.S. 
696, 79 L.Ed. 690. 

Previous decisions in same case as 
law of case see supra S 195. 

42 . Cal.—Pepple v. District Court 
of Appeal. 222 P. 353, 193 Cal. 19. 

15 C.J. p 924 note 35. 

Decisions as to matters of form and 
practice generally see infra S 213. 

43 . N.T.—Byk v. Enrlght, 203 N.T. 
S. 296, reversed on other grounds 
204 N.T.S. 897, 209 App.Dlv. 823. 

Pa.—State Hospital for Criminal In¬ 
sane v. Consolidated Water Supply 
Co., 110 A. 281, 267 Pa. 29. 

Tex.—^National Bank of Commerce v. 
Williams, 84 S.W.2d 691, 126 Tex. 
619, reversing Williams v. National 
Bank of Commerce, Civ.App., 62 S. 
W.2d 1108. 

15 C.J. p 924 note 36. 

44 . N.J.—Ramsey v. Hutchinson, 
187 A. 650, 117 N.J.Law 222, re¬ 
versing 181 A. 62. 18 N.J.Misc. 729 
—^Public Service Ry., Co. v. Mat- 
teuccl, 148 A. 221, 106 N.J.Law 
114, reversing 140 A. 442, 6 N.J. 
Misc. 84. 

46 . Colo.—Wllson v. People, 99 P. 
335, 44 Colo. 608—Glbson v. People, 
99 P. 833, 44 Colo. 600. 

21C J.S.-23 


Zn ladiana 

(1) Supreme court will consider 
construction of statute by inferior or 
Intermedlate courts where words 
thereln are of doubtful import.—Citi- 
aens’ Trust & Savings Bank of South 
Bend V. Fletcher American Co., 192 
N.E. 451, 207 Ind. 328, 99 A.L.R. 
1476, denylng rehearing 190 N.E. 868, 
207 Ind. 328, 99 A.D.R. 1474. 

(2) Supreme court is bound by 
construction given to workmen^s 
compensation act by appellate court. 
—Grant Coal Mining Co. v. Coleman, 
179 N.E. 778, 204 Ind. 122. 

In ISlSBouzi court of appeals* deci¬ 
sion construing new statutes will not 
be disturbed, in absence of conflict- 
ing decisions of supreme court— 
State ex rei. Holman v. Trlmble, 293 
S.W. 98, 316 Mo. 1041, Quashing cer¬ 
tiorari State ex rei. Bell v. Holman, 
293 S.W. 98, 222 Mo.App. 681—-State 
ex rei. Ball & Neal v. Holman, 293 S. 
W. 98—State ex rei, Dreps & Sons v. 
Holman, 293 S.W. 98, and State ex 
rei. Holmes v. Holman, 293 S.W. 98. 
Construction of statutes generally 
see infra 9 214. 

46. U.S.—State'of Mlssourl v. Ross, 
Mo., 67 S,Ct 60, 299 U.S. 72, 81 
L.Ed. 46, afflrming, C.C.A., 80 F. 
'2d 329, certiorari granted 66 S.Ct 
669, 297 U.S. 702, 80 L.Bd. 991—U. 
S. v. Ryan, Mont., 52 S.Ct 65, 284 
U.S. 167, 76 KEd. 224, reversing, 
C.C.A., Ryan v. U. S., 44 F.2d 961, 
certiorari granted U. S. v. Ryan, 51 
S.Ct 649, 283 U.S. 816, 76 luEd. 
1432, and followed In In re Ander- 
son, 44 F.2d 963, reversed on other 

353 


grounds U. S. v. Anderson, 52 S.Ct 
126, 284 U.S. 584, 76 L.Ed. 606. 

Ga.—Johnson v. State, 115 S.B. 642, 
154 Ga. 806, answers to certifled 
questions confonned to 116 S.E. 
226, 29 Ga.App. 659. 

Or.—State v. Stevenson, 193 P. 1080, 
98 Or. 285. 

59 Q.J. p 1086 note 37. 

47. N.T.—^Van Loon v. Dyon, 4 Daly 
149, reversed on other grounds 61 
N.T. 22. 

48 . Ind.—Citizens* Trust & Savings 
Bank of South Bend v. Fletcher 
American Co., 192 N.E. 451, 207 
Ind. 328, 99 A.L.R. 1476, denylng 
rehearing 190 N.E. 868, 207 Ind. 
328, 99 A.L.R. 1474. 

49. U.S.—White v. The Cynthia, aC. 
N.Y., 29 F.Cas.No.l7.546a. 

50 . U.S.—District of Columbia v. 
Lynchburg Inv. Corp., D.C., 35 S. 
Ct 477, 236 U.S. 692, 59 L.Ed. 792. 

Weight given by federal courts to 
construction of territorlal statutes 
by territorlal court see the C-J.S- 
tltle Federal Courts 9 171, also 25 
C.J. p 888 note 88. 

51 . U.S.—Curtis V. Oveiinan Wheel 
Co., Conn., 58 F. 784, 7 C.C.A. 493 
—Wanamaker v. Enterprise Mfg. 
Co., Pa., 53 F. 791, 8 C.C.A. 672— 
National Cash-Register Co. v. 
American Cash-Register Co., Pa., 
53 P. 367, 3 C.C.A. 559. 

52 . Okl.—State v. Coyle, 122 P. 248, 
7 Okl.Cr. 60. 

Tex.—^Bishop v. State, 167 S.W. 363, 
74 Tex. 214. 

15 C.J. p 924 note 41. 

53. OkL—^Ex parte Bamett, 69 P.2d 
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satisfied of the soundness of the reasoning by which 
they are supportedand as shown in the C.J.S. 
title Statutes §§ 371-373, also 15 CJ. p 926 notes 
50, 51, 59 CJ. p 1068 note 68-p 1072 note 23, where 
one state has adopted a statute of another state, 
which has been construed by the courts of the latter 
state, such decisions should be accorded very con- 
siderable weight when the question of the construc- 
tion of the statute arises in the state where it has 
been so adopted, although it would seem that the 
courts are not bound to accept such construction. 
On questions of the constitutionality of the stat¬ 
ute, moreover, decisions of the courts of the state 
from which the statute was adopted are not binding 
on those of the adopting state,®® whether holding 
the statute constitutional®^ or unconstitutional.®^ 
Modem adjudications of foreign courts proceeding 
in rem, unlike adjudications in personam, are an 
unusual authority everywhere in courts of like 
character.®® 

Federal questions. A court of one state is not 
bound by adjudications in other States on questions 
arising under the federal constitution and laws.®^ 
It has been held, however, that, since the adoption 
of the fourteenth amendment to the United States 
constitution, the federal supreme court has become 
the final arbiter of whether a state in the exercise 
of its police power has violated the constitutional 
g^aranty, thus making the various state courts 
courts of concurrent jurisdiction, and so the deci¬ 
sions of the courts of one state on such questions 


are not to be regarded in another as those of a for. 
eign tribunal, but as those of a court of equal au¬ 
thority.®® 

Matters of practice. The value of precedents 
from other states in matters of practice depends so 
much upon the identity of statutes, the similarity of 
the courts, and the methods of procedure, that with- 
out proof thereof little weight can be accorded to 
them.®® A court is not controlled by principies of 
practice established in other jurisdictions, unless 
they are consonant with other rules of its own pro- 
cedure.®*^ 

Questions of public policy. In determining what 
is and what is not against public policy, the com- 
mon law and the decisions of other states may be 
resorted to as in determining any other rule of sub¬ 
stantive law.®® 

Workmcn*s compensation acts. On account of 
the large number and variety of state statutes deal- 
ing with workmen*s compensation,®® it has been held 
that, in construing a compensation statute, the deci¬ 
sions of courts of other states are persuasive and of 
value only to the extent to which the reasoning 
thcrein appears soimd,'^® and applicable to the spe- 
cific provisions of the law being construed and 
decisions made in other jurisdictions have been held 
to have very little weight where the wording of the 
acts to which they relate, on the question under con- 
sideration, is very different from that of the act of 
the forum.Further, the construction placed on 


from the realty.—Sewell v. Sewell, 
1 N.B.2d 492, 363 111. 166. 

Wxit dismlBsed hy suprepie oonrt 
Foreign judgment is regarded with 
added respect, where federal supreme 
court dismissed wrlt of error.—Cho- 
rosh V. Woodhury, 240 N.Y.S. 167. 135 
Mlsc. 910- 

Aots wldely adopted 
In construing an act such as the 
Negotiable Instruments Law or Uni- 
form Sales Act, widely adopted by 
the different states for the purpose 
of securing uniformity, great weight 
will be given to the harmonious de¬ 
cisions of the courts of other states. 
Ariz.—Amett v. Clack, 198 P. 127, 22 
Ariz. 409. 

Neb.—Peter v. Pinzer, 217 N.W. 612, 
116 Neb. 380, 65 A.L.II. 1419. 

INT.T.—^Kasnowltz v. Manufacturers 
Trust Co., 13 N.T.S.2d 211, 171 
Misc. 545. 

TL—^iEtna Chemical Co. v. Spauldlng 
& Kimball Co., 126 A. 682. 98 Vt. 

61. 

16 C.J. p 926 note 60 [a]. 

Xa oonstmlng deoislon by court of 
another state relative to inheritance 
between adoptive parents and adopt¬ 
ed chlldren, it will be presumed that 


in not discussing a statute of that 
state relative to rights and duties 
of adpptive parents, the court con- 
cluded that such statute was inap- 
plicable.—^McKinney v. Mlnkler, Tex. 
Clv.App., 102 S.W.2d 273. 

59. MonL—^Rutherford v. City of 
Great Falis, 86 P.2d 666, 107 Mont 
612. 

Ohio.—Hicks V. Hicks, 4 Ohio N.P., 
N.S., 25. 

Utah.—^Wood v. Cowan, 260 P, 979, 
68 Utah 388. 

16 C.J. p 926 note 49. 

CkmstrnctlosL of statnta 
Supreme court may follow prece- 
dent from another state in constru¬ 
ing its own state's statute only if 
approved as proper construction 
thereof.—^Ballard-Hassett Co. v. City 
of Des Molnes, 224 N.W. 793, 207 
lowa 1361. 

50. Minn.—State v. Brooks, 232 N. 
W. 331, 181 Minn. 262. 

61. Al€U—^Federal Automobile Ins. 
Ass’n V. Abrams, 117 So. 85, 217 
Ala. 639. 

62. Minn.—State v. Brooks, 232 N. 
W. 381, 181 Minn. 262. 
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63. N.T.—^In re Zlmmennan's Will, 
172 N.Y.S. 80, 104 Misc. 616. 

64. N.T.—In re Wittmann*s Estate, 
182 N.Y.S. 635, 112 Misc. 168, 

Tex.—^Western Union Telegraph Co. 

V. Brown. Civ.Anp., 202 S.W. 1049. 
15 C.X p 926 note 47. 

65. N.Y.—People v. Kane, 139 N.Y. 
S. 360, 79 Misc, 140. 

Decisions of codrdinate courts gen- 
erally see supra § 200. 
es. N.Y.—People v. Goodrich, 149 N. 
Y.S. 406. 

67. Wyo.—Hali Oil Co. v. Barquin, 
237 P. 255, 33 Wyo. 92. 

68. Mo.—State v. Bowman, 170 S.W. 
700, 181 Mo.App. 549. 

69. Md.—Sea GuU Specialty Co. v. 
Snyder, 134 A. 133, 151 Md. 78. 

70. Md.—Cambridge Mfg. Co. v. 
Johnson, 163 A. 283, 160 Md. 248— 
Sea Gull Specialty Co. v. Snyder, 
134 A. 133, 161 Md. 78. 

71. Md.—Cambridge Mfg. Co. v. 
Johnson, 153 A. 283, 160 Md. 248. 

72. 111.—^Uphoff V, Industrial Board 
of Illinois, 111 N.E. 128, 271 IU. 
312. 
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the legislation by the courts has been said to be so 
diverse that little applicable authority is found in 
other jurisdictions,'^^ Accordingly, while many cas¬ 
es from other jurisdictions are helpful in arriving at 
a proper construction of the act of the forum,the 
wide differences in the phraseology of the acts on 
which the decisions are based require great care in 
considering many of the opinions.'^^ 

Territorial courts, Decisions of the courts of a 
territory, although perhaps not binding on the courts 
of a state subsequently formed out of the territory, 
are at least persuasiveJ® 

Contracts generally. In determining the validity 
of a contract made and to be per formed in another 
state, the decisions of that state should, it has been 
held, be followed,^^ although there is also authority 
for the view that the state in which the action is 
brought will adhere to its own decision relating to 
similar contracts, regardless of the decisions of the 
other state, no law of that state being pleaded or 
proved.78 Decisions of inferior courts of that state 
as to the measure of damages for breach of the 
contract are not binding.79 

Transitory common-^law actions. In actions for 
injuries occurring in other States, there is a con- 
flict of authority. So, although there is authority 


to tha contrary,*® it has been held that the interpre- 
tation of the common law by the court of the state 
where the injury occurred will govern;^! i)ut the 
court in which the action is brought is at liberty to 
differ from the judgment of the foreign court as to 
the application of the law to the facts.®^ 

Decisions of the highest court of a state formed 
out of a territory are not declaratory of the com¬ 
mon law as it existed in the territory where federal 
courts possessed revisory control over the judg- 
ments of the supreme court of the territory.^s 

Law merchant, There is conflict as to whether 
decisions of sister States as to the law merchant 
must be followed, where the law of that state is the 
controlling law. In some jurisdictions the courts 
have held that, where the law to be applied is the 
general commercial law or law merchant, it must 
be sought for, not in the decisions of local tribunals, 
but in the general doctrines of commercial juris- 
prudence; that, while following the decisions of 
the courts of final resort of the other state in the 
construction of its statutes, the courts of the state 
where the case is tried will be govemed by their 
own precedents in expounding the general common 
law applicable to commercial transactions.*^ On 
the other hand, it is held in other jurisdictions that 


73. Okl.—^Harris v. Oklahoma Nat- 
ural Gas Co„ 216 P. 116, 91 Okl. 39. 

74. Del.—^Widdoes v. Liaub, 129 A. 
344. 33 Del. 4. 

Vt.—Jacobs V. Holden Leonard Co., 
4 A.2d 343. 

Fersnaslve but not Idndlng 

S.C.—Spearman v. P. S. Royster 
Guano Co., 199 S.D. 530, 188 S.C. 
393. 

76. Del.—Wlddoes v. Laub, 129 A. 
344. 33 Del. 4. 

76. Wash.—Bickford v. Eschbach, 9 
P.2d 376, 167 Wash. 367. 

Hlstory, oTLstomB, and local lawa 
Generally, grreat weight must be 
given to decision by hlyhest court 
of territory as to latter*s history and 
customs and construction of its lo¬ 
cal laws.—In re Gabaldon’s Estate, 
34 P.2d 672, 38 N.M. 392, 94 A.L.R. 
980. 

Welg-ht given by federal courts to 
construction of territorial statutes 
by territorial court see the C.J.S. 
tltle Federal Courts § 171, also 25 
C.J. p 838 note 88. 

77. Ala.—Stevens v. Hopson, 110 So. 
147, 215 Ala. 261. 

Del.—^Mackenzle Oil Co. v. Omar 011 
& Gas Co., 154 A. 883, 4 W.W.Harr. 
435, afflrmed Phoenix Oil Co. v. 
Mackenzie Oil Co., 154 A. 894, 4 W. 
W.Harr. 460. 


111.—See Ward v. Gartside, 197 IlL 
App. 314. 

Miss.—^Fleming v. Grimes. 107 So. 

420, 142 Miss. 522, 45 A.L.R. 618. 
N.M.—^Wooley v. Shell Petroleum 
Corporation, 45 P.2d 927, 39 N.M. 
256. 

15 C.J. p 926 note 52. 

Fartltlon proceediagv 
In an action against a purchaser 
at a partition sale under proceedings 
had in a court of another state, for 
failure to pay the purchase price, the 
decisions of that state must govern. 
—^Runyan v. Richardson, 247 S.W. 69, 
156 Ark. 536. 

In oonstzniiig <BCis8oiuri contract, a 
decision of a court of appeals of Mis- 
sourl which construed an identical 
contract must be treated as estab- 
llshlng law, validity of contract, and 
right to enforce it in Arkansas.—J. 
R. Watklns Medical Co. v. Johnson, 
196 S.W. 466, 129 Ark. 384. 

78. Ga.—^Akers v. Jefferson County 
Sav. .Bank, 48 S.E. 424, 120 Ga. 
1066—^Thomas v. Shepherd, 166 S. 
B. 724, 42 Ga.App. 668—^Motors 
Mortg. Corporation v. Purchase- 
Money Note Co., 143 S.E. 459, 38 
Ga.App. 222. 

79. N.Y.—Seaver v. Lindsay Llght 
Co., 135 N.E. 329, 233 N.Y. 273, re- 
versing 187 N.Y.S. 622, 196 App. 
Div. 397, which reversed 182 N.Y. 
S. 30, 111 Mlsc. 653 and reargu- 
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ment denied 135 N.E. 963, 233 N. 
Y. 646. 

80. Ga.—Slaton v. Hali, 148 S.E. 741, 
168 Ga, 710, 73 A.L.R. 891, revers- 
Ing Hali V. Slaton, 144 S.E. 827, 38 
Ga,App. 619, and conformed to 149 
S.E. 306, 40 Ga.App. 288, overrul- 
ing Atlanta & C. Air Line Ry. Co., 
68 Ga. 384—^Hopkins v. Sipe, 199 S. 
E. 246, 68 Ga.App. 611—.®tna Life 
Ins. Co. V. Evans, 192 S.E. 483, 56 
Ga.App. 336—Boltou v. Bluestein, 
191 S.E. 388, 55 GaApp. 782. 

81. Mo.—Lee v. Missourl Pac. R, 
Co.. 92 S.W. 614, 196 Mo. 400—Ga- 
briel v. St. Louis etc., R. Co., 116 S. 
W. 3, 136 Mo.App. 222. 

15 C.J. p 926 note 55. 

82. Mo.—Lee v. Missouri Pac. R. 
Co., 92 S.W. 614, 196 Mo. 400. 

83. Tex.—^Lamb v. Hardy, 211 S.W. 
445, 109 Tex. 414, afflrming Hardy 
V. Lamb, Civ.App., 152 S.W. 660. 

84. Ga.—^Pattillo v. Alexander, 30 S. 
E. 644, 106 Ga. 482. 

lowa.—Michigan Nat. Bank v. Qrcen, 
33 lowa 140—^Franklin v. Twogood# 
25 lowa 520, 96 Am.D. 73. 

Me.—^Roads v. Webb, 40 A, 128, 91 
Me. 406, 64 Am.S.R. 246. 

N.Y.—St. Nicholas Bank v. State Nat. 
Bank, 27 N.E. 849, 128 N.Y. 26, 13 
L.R.A. 241. 

8 C.J. p 86 notes 86, 87—15 CJ. p 926 
note 46 [e]. 
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One state cannot detennine what the law merchant 
of another state or country is, but is bound by the 
decisions of that state.*® 

In an action on a judgment rendered without 
Service of process, in a sister state, the courts of 
the State in which the action is tried are bound by 
the interpretation placed on the common law by the 
courts of the state in which the judgment was ren¬ 
dered witn regard to the validity of the procedure 
to suslain the judgment.*® 

b. Construction of Constitutioii and Statiites of 
Other States 

In construlng or applying provlsfons of the conetltu- 


tlon op statutos of another stato, a court shouid usually 
follow the decisions of the courts of that state; and 
whlle It has power to declare such provislons unconstitu- 
tlonal, this power shouid be exercised oniy whon neces- 
sary and In case the Invalldlty clearly appears. 

It is the right and the duty of the courts to con¬ 
strue the law on which a litigant relies, even though 
it be the law of another state ;*7 and in a proper 
case the courts of one state may be called on to con¬ 
strue the constitution of another state.** Where a 
question as to the construction or effect of the con¬ 
stitution or statutes of a state arises in the courts 
of another state, such courts shouid follow the de¬ 
cisions of the court of last resort of the state whose 
constitutional or statutory provisions are involved,** 


86. Conn.—^Roe v. Jerome, 18 Coim. 
138. 

Ind.-^Midland Steel Co. v. Cltlzens’ 
Nat. Banlc, 72 N.R 290, 34 Ind- 
App. 107. 

ttati. —S ykes v. Cltlzens’ Nat. Bank, 
98 P. 206, 78 Kan. 688, 19 L.R.A, 
N.S., 666. 

N.H.—Limerick Nat Bank v, How- 
ard, 61 A 641, 71 N.H. 13, 93 Am. 
S.II. 489. 

8 C.J. p 87 notes 92, 93. 

In. Texas 

(1) The rule of the text has been 
recognized.—Lamb v. Hardy, 211 S. 
W. 446, 109 Tex. 414, afflrmmg Hardy 
y, Bamb, Civ.App., 162 S.W, 660. 

(2) But there is authorlty holding 
that, in an action involving a note 
transferred in Missourl, a rule of 
law, not based on any statute, when 
contrary to the law of the forum 
and the welght of authority, is not 
binding on the domestic courts.— 
Springfield Third Nat. Bank v. Na¬ 
tional Bank of Commerce, Civ.App., 
139 S.W. 666. 

Inapplloable dedslou 
In Massachusetts suit to enforce 
note given on Florida land contract, 
Florida declsion in an action of con¬ 
tract holding that there must be 
tender of deed before suit was inap- 
pllcable; hence trlal Judge did not 
err in following Massachusetts law, 
no different Florida rule belng 
shown.—Coral Qables v. Oranara« 189 
N.R 604, 285 Mass. 565. 

86. Neb.—Whittier v. Riley, 178 N. 
W. 762, 104 Neb. 806. 

Conclusiveness of foreign judgrments 
and enforcement In other States 
see the C.J.S. title Judgments 5S 
891-892 also 34 C.J. p 1132 note 3 
et seo. 

87. Ii€u—Successlon of Marinoni, 148 
So. 888, 177 La. 692. 

88. U.S,—Smithigonlan Inst v. St 
John, N.Y., 29 S.Ct. 601, 214 U.S. 
19, 63 L.Fd. ^92. 

89. U.S.—Good v. Derr,' C.C.AWls., 
46 F.2d 411, certiorari denied 61 S. 
Ct. 495, 283 U.S. 849, 75 L.Fd. 1467 


—^Hayes Whefl Co. v. American 
Ulstributing Co., Mich., 267 F. 881, 
169 C.C.A. 31, reverslng, B.C., 
American Dlstributlng Co. v. Hayes 
Wheel Co., 250 P. 109, and cer¬ 
tiorari denied 40 S.Ct 13, 260 U.S. 
672, 63 L.Ed. 1200. 

Ark.—^Magnolla Petroleum Co. v. 
Turner, 66 S.W.2d 1, 188 Ark. 177— 
Shaver v. Nash, 29 S.W.2d 298, 181 
Ark. 1112, 73 A.L.R. 961—Peppers 

V. Pennsylvania Door & Sash Co., 
285 S.W. 6, 171 Ark. 621—Guard¬ 
ian Life Ins. Co. v. Dlxon, 240 S. 

W. 26, 162 Ark. 697. 

CaL.—^People v. Goddard, 268 P. 447, 
84 Cal.App. 382—^Interstate Lum- 
ber Co. v. Tweedy, 82 P.2d 208, 28 
Cal.App.2d 208, followed in Bmery 
Consblidated Mining Co. v. Tweedy, 
82 P.2d 209, 28 Cal.App.2d 767— 
McManus v. Red Salmon Cannlng 
Co., 173 P. 1112, 87 CaI.App. 133. 
Colo.—^U. S. Fidelity & Guaranty Co. 
V. Industrlal Commlsslon, 61 P.2d 
1033, 99 Colo. 280. 

Ga.—Slaton v. Hali, 168 S.B. 747, 172 
Ga. 675, appeal dismlssed Clem- 
mons V. Hali, 62 S.Ct 6, 284 U.S. 
691, 76 L.Ed. 683—Slaton v. Hali, 
148 S.B. 741, 168 Ga. 710, 78 AL.R. 
891, reverslng Hali v. Slaton, 144 
S.E. 827, 88 Ga.App. 619, and con- 
formed to 149 S.E. 306, 40 Ga.App. 
288. 

111. —^Montana Wheat Land Co. v. 
Northern Pac. Ry. Co., 189 N.E. 
876, 808 111. 620, affirming Mon¬ 
tana Wheat Land Co. v. Danaher, 
225 111. App. 364—Hartliep Transit 
Co., for Use of Snow, v. Central 
Mut. Ins. Co. of Chicago, 6 N.E.2d 
879, 288 I11.APP. 140. 

Ind.—Clark v. Southern By. Co., 119 
N.E. 639, 69 IndApp. 697. . 
lowa.—Elngery v. Donnell, 268 N.W. 
617, 222 lowa 241. 

Mass.—Hopklns v. Flower, 162 N.E. 
685, 256 Mass. 367. 

Mich.—^Palchl v. Robbins, 262 N.W. 
381, 272 Mich. 411, followed in 
Frigo V. Robbins, 262 N.W. 386, 
272 Mich. 423. 

Minn.—^Burkhardt v. Northern States 
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Power Co., 231 N.W. 239, 180 Minn. 
660. 

Miss.—^McArthur v. Maryland Cas- 
ualty Co., 186 So. 306, 120 A.L.R. 
846. 

Mo.—Rosltzky v. Rositzky, 46 S.W. 
2d 691, 329 Mo. 662—Ramey v. 
Missouri Pac. R. Co., 21 S.W.2d 
873, 323 Mo. 662, certiorari denied 
Missouri Pac. R. Co. v. Ramey, 60 
S.Ct 162, 280 U.S. 614, 74 L.Ed. 665 
—^Mosely v. Empire Gas & Puel 
Co., 281 S.W. 762, 313 Mo. 225, 45 
A.L.R. 1223—Hlatt v. St Louis- 
San Francisco Ry. Co., 271 S.W. 
806, 308 Mo. 77—Atkinson v. Met¬ 
ropolitan Life Ins. Co., App., 131 
S.W.2d 918—Stevers v. Walker, 
App., 126 S.W.2d 920—Sisk v. Chi¬ 
cago, B. & Q. R. Co., App., 67 S.W. 
2d 830—Lugar v. Missouri Pac. R. 
Co., 283 S.W. 738, 221 Mo.App. 679. 
Mont.—^In re Hauge’a Estate, 9 P.2d 
1066, 92 Mont 36—Swift & Co. v. 
Weston, 289 P. 1036, 88 Mont 40. 
N.Y.—Schwertfeger v, Scandinavian- 
Amerlcan Line, 123 N.E. 888, 226 
N.Y. 696, affirmlng 174 N.Y.S. 147, 
186 App.Div. 89—In re Southern 
Surety Co. of New York, 9 N.Y.S. 
2d 667, 266 App.Div. 237—Maxwell 
V. Thompson, 186 N.Y.S. 208, 196 
App.Div. 616, motlon denied 132 
N.E. 881, 231 N.Y. 642, and af- 
flrmed 134 N.E. 696, 232 N.Y. 619— 
Larendon v. Ocean S. S. Co. of 
Savannah, 170 N.Y.S. 830, 183 App. 
Div. 669—^In re Cohen’s Estate, 269 
N.Y.S. 235, 149 Misc. 766—Los An- 
geles Inv. Securities Corporation v. 
Joslyn, 12 N.Y.S.2d 370. 

Tenn.—^Nashville, C. & St L. Ry. v. 
Faris, 60 S.W.2d 426, 166 Tenn. 
238. 

Tex.—Criteser , v. Gaffey, Com.App., 
222 S.W. 193, afflrming Gaffey v. 
Criteser, Civ.App., 196 S.W. 1166— 
Clay V. Atchison,'T. & S. P. Ry. 
Co., Civ,App., 201 S.W. 1072, af- 
firmed, Com.App., 228 S.W. 907. 

Va.—^Norman v. Baldwln, 148 S.B. 
831, 152 Va. 800. 

Wash.—Scherer v. Alaska Shamrock 
Marble Co.. 66 P.2d 684, 185 Wash. 
614. 
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even thoug^h they wouid be inclined to place a differ¬ 
ent, or even an opposite, construction upon a similar 
provision if it appeared in the constitution or stat- 
utes of their own state.^® This rule rests upon com- 
ity alone,®^ and the duty of recogpnizing' such deci- 
sions is not imposed by the full faith and credit 
clause of the federal constitution,»2 nor will the 
rule be applied where the decisions of the state of 
enactment are in conflict with those of the United 
States supreme court.»» So a court is not bound to 
follow such a construction of a statute by another 
court as wouid make it violative of the federal con- 
stitution.94 Furthermore, a court need not apply 
the doctrine of comity where the highest court of 
the other state has given different constructions to 
the statute at different times, and rights may have 
been acquired under the former construction.»^ 
The same degree of recognition will not ordinarily 
be accorded to decisions of the inferior courts of 
another state as to the construction and effect of 
the constitutional and statutory provisions of such 
state,»» although such decisions have been fol- 
lowed;»7 and it has been said that a state court will 
look upon as new, and decide for itself, questions 
which concern the citizens of the state, although 
such questions grow out of the constitutional or 
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statutory provisions of a sister state, where there 
is a conflict between the federal and the state tri- 
bunals as to the proper construction of such provi¬ 
sions.»» 

Where a statute has not been construed by the 
courts of the state in which it was enacted, a court 
of another state in which a question with respect 
to the effect of such statute arises may place its own 
construction thereon,»» and does not, by so doing, 
deny to the statute full faith and credit, in viola- 
tion of the federal constitution.^ Such a construc¬ 
tion is no authority as a precedent, however, in the 
courts of the state in which the statute was enact¬ 
ed.» 

The mode of procedure to be followed to obtain 
relief under a statute of another state is governed 
by the laws of the state where such relief is sought, 
and the courts of such state will not, in this re¬ 
spect, be governed by the adjudications of the 
courts of the state where the statute is in force.» 

In determining whether a statute is penal, so as to 
deny jurisdiction to the courts of another state, in 
which an action thereon is brought, such courts are 
not bound by the construction placed on the statute 
by the courts of the state which enacted it, but this 


Wyo.—MiUer v. Palmer, 181 P. 427, 
26 Wyo. 191—^Miller v. Amorettl, 
181 P. 420, 26 Wyo. 170. 

15 aj. p 927 note 68—69 CJ. p 
946 note 64, p 1087 note 60. 

Construction of: 

Constltutions srenerally see infra S 
216. 

Statutes ffenerally see infra § 214. 
Duty of federal courts to follow con¬ 
struction of state constitution or 
statute by state courts see the C.J. 
S. title Federal Courts 9 171, also 
26 C.J. p 832 note 72. 

90. Tex.—St. Louis, etc., R. Co. v. 
Conrad, CivA.pp., 99 S.W, 209, 210. 

16 C.J. p 928 note 69. 

91. Pa.—Nesbit v. Clark, 116 A. 404, 
272 Pa. 162, 26 A.L.R. 1406, cer¬ 
tiorari denied 42 S.Ct 273, 268 U. 
S. 621, 66 L.Ed. 796. 

15 C.J. p 928 note 60—59 CJ. p 946 
note 67. 

92. Mo.—^Esmar v. Haeussler, App., 
116 S.W.2d 64. transferred 106 S.W. 
2d 412, 3.41 Mo. 33. 

Pa.—Nesbit v. Clark, 116 A. 404, 272 
Pa. 161, 26 A.L.R. 1406, certiorari 
denied 42 S.Ct 273, 268 U.S. 621, 
66 L.Ed. 795. 

16 C.J. p 928 note 61—69 C.J. p 946 
note 67. 

93 . U.S.—Pease v. Pcck, Mich., 18 
How. 696, 16 L.Ed. 618. 

La.—^Davis v. Robertson, 11 Lia.Ann. 
762. 

94. Mo.—Ojcford v. St Louis-San 


Franclsco Ry. Co., 52 S.W.2d 983, 
331 Mo. 63. 

95. Pa.—Nesbit v. Clark, 116 A. 404, 
272 Pa. 161, 25 A.L.R. 1406. cer¬ 
tiorari denied 42 S.Ct 273, 258 U.S. 
621. 66 L.Bd. 795. 

96. Md.-^ommonwealth ot Penn- 
sylvania v. Fidelity & Deposit Co. 
of Maryland, 121 A. 920, 143 Md. 
29—Peter v. Peter, 110 A. 211, 136 
Md. 167. 

15 C.J. p 92$ note 62. 

97. Mlss.—^McArthur v. Maryland 
Casualty Co., 186 So. 305, 120 AJLu 
R. 846. 

PersoasiveiLeu of declsloflis 
Decisions of lower courts, yrhile 

not compelling on courts of other 

States, are persuasive. —Smith v. 

Smith, 9 N.T.S.2d 188, 256 App.Dlv. 

662. 

96. La.—Cotton v. Brien, 6 Bob. 
115. 

16 C.J. p 928 note 63. 

99. U.S.—^Illinois Western Life In- 
demn’. Co. v. Rupp. 85 S.Ct. 37, 
235 U.S. 261, 69 L.Ed. 220, afflrm- 
ing 144 S,W. 743, 147 Ky. 489. 

La.—^Polmer v. Polmer, App., 181 So. 
200 . 

Mass.—^Harvard Trust Co. v. Com- 
missioner of Corporations and 
Taxatlon, 187 N.R 696, 284 Mass. 
225. 

Miss.—^McArthur v. Maryland Cas¬ 
ualty Co., 186 So. 306, 120 A.L.R. 
846. 


Tex.—^McKinney v. Minkler, Civ.App., 
102 S.W.2d 273, 279, citing Oorims 
Juris. 

69 C J. p 946 note 70. 

Booal coiLBtnietioii, of similar stat¬ 
ute In force In state in which the- 
Question arises will be followed. 

Arfc.—^Norris v. Dunn, 43 S.W.2d 77, 
184 Ark. 611. 

Mo.—^Handlin v. Burchett 192 S.W.- 
1016. 270 Mo. 114. 

N.T.—Keeler v. Templeton, 800 N.Y. 
S. 868, 165 Misc. 392, denyingr mo- 
tion 298 N.Y.S. 193, 164 Misc. 113. 
Ohio.—Cushman Motor Dellvery Co. 
v. Smith, 1 N,E.2d 628, 61 Ohio 
App. 421. 

Tex.—^Mltchell v. San Antonio Pub¬ 
lic Service Co., Com.App., 35 S. 
W.2d 140, reverslng, Civ.App,, 15 
S.W.2d 694. 

Autieipatln£r coustmctloii 
The court must construe a stat¬ 
ute of another state as the courts 
of that state wouid construe It.— 
Pogrle V. Equitable Life Assur. Soc. 
of U. S., Mo.App., 123 S.W.2d 696. 

1. U.S,—^Illinois Western Life In- 
demn. Co. v. Rupp, 36 S.Ct. 37, 235 
U.S. 261, 69 L.Ed. 220, afflrmingr 144 
S.W. 748, 147 Ky. 489. 

3. N.Y.—Commerclal Inv. Trust v. 
Eskew, 212 N.Y.S. 718, 126 Misc. 
114. 

3. Mass.—Clark v. Knowles, 72 N.B. 
362, 187 Mass. 35, 106 Am.S.R. 376, 
2 AnsuCas. 26. 
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is to be determined by the court in which the ac- 
tion is brought> 

Constitutionality. A state court, in a proper case, 
may declare provisions in the constitution of a sis- 
ter state to be in conflict with the federal constitu¬ 
tion and consequently void.® So the courts of one 
state may declare unconstitutional a statute of an- 
other state on the ground of its contravening the 
constitution of the state enacting it,® or the federal 
constitution,*^ even where the courts of the state 
enacting the statute have not passed on it;® but 
this power will be exercised only where the inva- 
lidity of the statute in question clearly appears,® and 
not if the question involved is in any way capable of 
being decided without passing on the validity of the 
law.i® Neither will the power be exercised where 


a well-considered decision of the court of the state 
enacting the statute has held it constitutional.n 

§ 205 . Decisions of United States Courts as 
Precedents in State Courts 

In cases not Involving federal questlons, as where 
state constitutione and statutes are to be construed, 
state courts are not required to foilow federai court de¬ 
cisione although they may be persuasive; but generaiiy 
territoriai courts shouid foilow decisions of the federal 
courts. 

In cases not arising upon the construction of the 
constitution and laws of the federal govemment, 
but in which the state courts have full jurisdiction 
and their judgments are final, such courts will ad- 
here to and foilow their own decisions and are not 
bound by those of the federal courts, ^2 although 


4 . Ga-—Southern R. Co. X. Decker. 
62 S.B. 678. 5 Ga.App. 21. 

Tenn.— Whltlow v. Nashvllle, etc., R. 
Co.. 84 S.W. 618, 114 Tenn. 844, 68 
L.R.A. 508. 

5. Pa.—Stoddart v. Smith, 6 Blnn. 
855. 

a Mass*.—Woodward v. Central Ver- 
mont R. Co., 62 N.E. 1051, 180 
Mass. 599. 

12 C.J. p 698 note 54. 

7. Mass.—Woodward v. Central Ver- 
mont R. Co., supra—Shoe, etc., Nat 
Bank v. Wood, 8 N.B. 758, 142 
Mass. 663—Slmonds v. Simonds, 
103 Mass. 672, 4 Am.R. 676. 

Pa.—Stoddart v. Smith, 5 Binn. 365. 

a Mass.—Woodward v. Central Ver- 
mont R. Co,, 62 N.E. 1061, 180 
Mass. 699. 

12 C.J. p 698 note 65. 

a La.—^Hyde v. Planters’ Bank, 8 
Rob. 416—Illinois Bank v. Sloo, 16 
La. 639, 36 Am.D. 223. 

Pa.—^McDowell v. Lindsay, 63 A. 180, 
213 Pa. 691. 

12 C.J. p 698 note 55 [a]. 

10, La.—Shelden v. Miller, 9 La. 
Ann. 187. 

11, Utah.—^Bozo V. Central Coal & 
Coke Co., 193 P. 1111, 67 Utah 243 
—^Bozo V. Central Coal & Coke Co., 
180 P. 432. 64 Utah 289. 

10. U.S.—Wlchita Royalty Co. v. 
City Nat Eiank of Wichlta Palis, 
Tex., 69 S.Ct 420, 306 U.S. 103, 83 
L.Bd. 515, afflrming, C.C.A., 96 F. 
2d 671, remanding cause, D.C., City 
Nat. Bank of Wichlta Falis, Tex. v. 

, Wlchita Royalty Co., 18 F.Supp. 
795, sehearlng denled, C.C.A., Wi- 
chita Royalty Co. v. City Nat, 
Bank of Wichlta Falis, 97 F.2d 249, 
certiorari granted 69 S.Ct 101, 306 

U.S. 687, 83 L.Ed, 371. 

Ala.—Shertzer v. Williams, 168 So. 
673, 232 Ala 558~—‘Eraas v. Ameri¬ 
can Bakerles Co., 164 So. 565, 231 
Ala 278—^Blmore County v. Tal- 


, lapoosa County, 128 So. 158, 221 
Ala 182. 

Arlz.-—Mason Dry Goods Co. v. Ackel, 
243 P. 606, 30 Arlz. 7. 

Ark.—^Merchants" Nat Bank of Pt. 
Smith V. Taylor, 25 S.W.2d 1048, 
181 Ark. 356. 

CaL—^Western Oll & Reflnlng Co. v. 
Venago Oll Corporation, 24 P.2d 
971, 218 CaL 733, 88 A.L.R. 1271, 
followed In 24 P.2d 977, 218 Cal. 
784—^Bank of Italy Nat Trust & 
Savings Ass'n v. Bentley, 20 P.2d 
940, 943, 217 Cal. 644, citlng Cbr- 
ptus yozls—Chamhers v. Mumford, 
201 P. 588, 187 Cal. 228, 42 A.L.It 
342—Bank of Califomla v. McCoy, 
72 P.2d 923, 28 Oal.App.2d 192. 

Del.—State ex rei. Green v. Collison, 
197 A 836, reversed on otheri 
grounds Collison v. State ex rei. 
Green, 2 A2d 97, 119 AL.R. 1422. 
Fla—^Rorlck v. Chancey, 178 So. 112, 
130 Fla 442. 

Ga.—Georgia R. & Banking Co. v. 
Stanley, 145 S.E. 630, 38 GaAPP. 
773. 

111.—State Public Utilities Commis- 
sion V, City of Quincy, 125 N.E. 
374, 290 111. 360. 

lowa-r-Iowa Title & Loan Co. v. 
Clark Bros., 224 N.W. 774, 209 
lowa 169. 

Ky.—Coleman v. Reamei^s Bx’r, 36 S. 
W.2d 22, 237 Ky. 603—Big Sandy & 
K. R. Ry. Co. V. Blair, 6 S.W.2d 
453, 224 Ky. 367. 

La—State v. Miller, 126 So. 422, 169 
La 914. 

Mlnn.—State ex rei. Dunlap v. 
Utecht, 287 N.W. 229, 232, citing 

OocpuB Juxla 

N.J.—Cassatt v. First Nat. Bank, 
156 A. 278, 9 N.J.Misc. 848. 

N.T.—^People ex rei. Mosbacher v. 
Graves, 6 N.Y.S.2d 563, 254 App. 
Dlv. 438, afflrmed 19 N.E.2d 89, 279 
N.Y. 793—^Marslch v. Eastman Ko¬ 
dak Co., 279 N.Y.S. 140, 244 App. 
Div. 295, afflrmed 200 N.E. 27, 269 
I N.Y, 621—^People ex rei. Rice v. 
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Graves, 273 N.Y.S. 682, 242 App. 
Dlv. 128, afflrmed 200 N.E. 288. 270 
N.Y. 498, certiorari denled 56 S.Ct. 
953, 298 U.S. 683, 80 L.Ed. 1403—In 
re Bemis^ Will, 205 N.Y.S. 367, 368, 
123 Misc. 255, citing Coxpus Jnxla 
Ohio.—^East Ohlo Gas Co. v. City of 
Cleveland, 140 N.E. 410, 106 Ohio 
St. 489, reversing City of Cleve¬ 
land V. East Ohio Gas Co., 15 Ohio 
App. 117. 

Pa.—Central Lithogrraph Co. v. Eat- 
mor Chocolate Co., 175 A. 697, 316 
Pa 300—^In re Harkness' Estate, 
129 A. 458, 283 Pa 464, certiorari 
denled Hanna v, Pennaylvania for 
Insurance of Lives and Granting 
Annuities, 46 S.Ct. 104, 269 U.S. 
679, 70 L.Ed. 422—Harkness^s Es¬ 
tate, 5 PaDlst. & Co. 851, afflrmed 
129 A. 458, 283 Pa. 464. 

S.C.—^Ford V. Atlantic Coast Line R 
Co., 168 S.B. 143, 169 S.C. 41, af¬ 
flrmed Atlantic Coast Line R. Co. 

V. Ford, 53 S.Ct. 249, 287 U.S. 502, 
77 L.Ed. 467—Santee River Cypress 
Lumber Co. v. Query, 167 S.E. 22, 
168 S.C. 112—Key v. Carolina & N. 

W. Ry. Co., 147 S.E. 625, 160 S.C. 
29, followed in Holladay v. Atlantic 
Coast Line R Co., 147 S.E. 927, 150 
S.C. 234—State v. George, 111 S.E. 
880, 119 S.C. 120. 

Tex.—^Harrison v. Barngrover, Civ. 
App., 72 S.W.2d 971, error refused, 
certiorari denied 65 S.CL 639, 294 
U.S. 731, 79 L.Bd. 1260—Bell v, 
Baker, Civ App., 249 S.W. 246, re- 
versed on other grounds, Com.App., 
260 S.W. 168. 

Wis.—General Accident Pire & Life 
Assur. Corporation v. Industrlal 
Commisslon, 271 N.W. 385, 223 

Wis. 636. 

15 C.J. p 928 note 69. 

Fodoral deolslosui held not blndlng 
«B to 

(1) Administrative practice and 
procedure under federal acts.— 
Cheairs v. Stollenwerck, 168 So. 589, 
232 Ala. 646. 
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such decisions are persuasive and the decisions j of a state court of last resort upon a question as to 


(2) Admlssibility of evidence gen- 
erally.—Kraettli v. North Coast 
Transp. Co., 6 P.2d 609, 166 Wash.! 
186, 80 A.L.R. 1520. 

(3) Coxnmon law of state.—^Mc- 
Ginn v. North Coast Stevedoring Co., 
270 P. 113, 149 Wash. 1. 

(4) Eflect to be given Judgrment of 
court of forelgn country and enforce- 
ment of private rights acquired 
thereunder.—Johnston v, Compagnie 
G4n4rale Transatlantique, 162 N.B. 
121. 242 N.Y. 881, 46 A.L..R. 436, re- 
verslng 210 N.Y.S. 868. 214 App.DIv. 
775, whlch affirmed 206 N.Y.S. 413, 
123 Misc. 806, reargument denied 154 
N.E. 597, 243 N.Y. 641. 

(6) Extent of police j>ower.—Pow- 
ler V. Obler, 7 S.W.2d 219, 224 Ky. 
742. 

(6) Holdings arislng under stat- 
utes In other States.—Balllnger ▼. 
Wagaraw Bldg. Supply Co., 200 A. 
744. 16 NJ.Misa 876. 

(7) Interpretation of decisions of 
state supreme court. 

Ark.—Pidelity & Casualty Co. of New 
York V. State, for Use of Colum- 
bla County, 126 S.W.2d 293, 197 
Ark. 1027. 

Ky.—Combs Flelds, 278 S.W. 137, 

211 Ky. 842. 

(8) Liablllty of railroad engaged In 

Interstate commerce for damages 
sustained by person not one of its 
employees in collision at Crossing.— 
Texas & P. R. Co, v. Gillette. 88 S. 
W.2d 307 125 Tex. 663, reversing, 

Civ.App., 60 S.W.2d 901—Galveston, 
H. & S. A. Ry. Co. v. Wells, 60 S.W. 
2d 247, 121 Tex. 810, affirming, Civ. 
App., 15 S.W.2d 46—Greathouse v. 
Fort Worth & D. C Ry, Co„ Tex. 
Com.App., 65 S.'W'.2d 762, reversing, 
Civ.App,, Fort Worth & D. C. Ry. Co, 
V. Greathouse, 41 S.W.2d 418—^Rlo 
Grande, E. P. & S. F. R, Co. v. Uu- 
pree, Tex.Com.App., 55 S.W.2d 622, 
affirming, Civ.App., 36 S.W.2d 809. 

(9) Matters of practice.—State v. 
Searing, 207 P. 6. 120 Wash. 117. 

(10) Pleadings in actlons involvlng 
carriers* liability respecting inter¬ 
state shipments.—St. Louis-San 
Francisco Ry. Co., v. Glow Electric 
Co., 172 N.E. 426, 36 Ohio App. 291. 

(11) Public policy.—Liemnos Broad 
Silk Works v. Spiegelberg, 217 N.Y. 
S. 695, 127 Misc. 855. 

(12) Right of one charged with 11- 
legally carrying a concealed revolver 
to ha ve it retumed.—People v.' Es- 
posito, 194 N.Y.S. 326, 118 Misc. 867. 

(13) Sufflciency of evidence to sus- 
tain flnding of negligence.—^Plerce 
Oll Corporation v. Taylor, 227 S.W. 
'420, 147 Ark. 100. 

(14) Validity of agreement made 
in time of war to procure contracte 
from United States government for 


fumishlng army equlpment.—^Beck v. 
Bauman, 176 N.Y.S. 881, 187 App.Div. 
774, reversing 173 N.Y.S. 772, 106 
Misc. 684. 

(16) Whether certain class of per- 
sons are “passengers** on train.— 
Shadduck v, Chicago, M., St. P. & P. 

R. Co., 262 N.W. 772, 218 lowa 281. 
Admlssibility of evidence iUegally 

obtained 

(1) Decisions of the United States 
supreme court regarding admissibili- 
ty of evidence lllegally obtained do 
not bind state courts. 

Conn.—State v. Reynolds, 125 A. 636, 
101 Conn. 224. 

Ga-—^Kennemer v. State, 113 S.B. 661, 
154 Ga. 139. 

Mass.—Commonwealth v. Wilkins, 
138 N.R 11. 243 Mass. 356. 

Minn.—State v. Hesse, 191 N.W. 26.7, 
154 Minn. 89. 

Miss.—^Little V. State. 159 So. 103, 
171 141SS. 818. 

Nev.—Terrano v. State, 91 P.2d 67. 
N.Y.—People v. Defore. 160 N.E. 686, 
242 N.Y. 13, affirming 211 N.Y.S. 
134, 213 App.Div. 643, certiorari de¬ 
nied Defore v. People of State of 
New York. 46 S.Ct. 363, 270 U.S. 
657, 70 L.Ed. 784—People v. De¬ 
fore. 211 N.Y.S. 134, 213 App.Div. 
643, affirmed 150 N.E. 686, 242 N.Y. 
18, certiorari denied Defore v. Peo¬ 
ple, 46 S.Ct. 863, 270 U.S. 657, 70 
L.Ed. 784—People v. McDonald, 165 
N.Y.S. 41, 177 App.Div. 806—Peo¬ 
ple V. La Combe, 9 N.Y.S.2d 877, 
170 Misc. 669—^People v. Richer, 
217 N.Y.S. 303, 127 Misc. 410— 
People V. Bsposito, 194 N.Y.S. 826, 
118 Misc. 867—^People v. Wicka, 
192 N.Y.S. 638, 117 Misc. 364—In 
re Holcomb, 192 N.Y.S. 407, 117 
Misc. 366, affirmed 194 N.Y.S. 944, 
202 App.Dlv. 784. 

Okl.—Gore v. State, 218 P. 646, 24 
OkLCr. 394. 

Or.—State v. McDaniel, 231 P. 965, 
116 Or. 187, affirmed 237 P. 373, 
116 Or. 187. 

S, D.—City of Sioux Falis v. Walser, 
187 N.W. 821, 45 S.D. 417, error 
dismissed Walser v. City of Sioux 
Falis, 44 S.Ct. .36, 263 U.S. 678, 68 
L.Ed. 502. 

Vt.—State V. Pilon, 163 A. 671, 106 
Vt 55. 

(2) But it is held in some cases 
that where state and federal con- 
stitutional provisions are in eflect 
the same the practice establlshed by 
the United States supreme court 
should be adopted and followed by 
the courts of the state.—State v. 
Liaundy, 204 P. 958, 103 Or. 443, re- 
hearing denied 206 P. 290, 103 ‘Or. 
443. 

(3) The state supreme court hav- 
in^ adopted the practice as decleu'ed 
by the supreme court of the United 
States, “for the same reasons whlch 


recommended it to that court,’* 
adopted those reasons as disclosed 
by the cited decisions of that court. 
—State V. McDaniel, 231 P. 966, 115 
Or. 187, affirmed on rehearing 237 P. 
373, 116 Or. 187. 

Same oontroversy 

Decision of United States Circuit 
court of appeals made In same con- 
troversy is entitled to respect but 
does not bind state supreme court 
unless operaling by way of estoppel- 
—^Lewis V. Braun, 191 N.E. 66, 366 
111. 467. 

Decisions of state courts as author- 
ity in federal courts see the C.J.S. 
title Federal Courts S§ 165—190, al¬ 
so 26 C.J. p 828 note 28 et seq. 

13. Ala.—State v. Pullman-Standard 
Car Mfg. Co., 179 So. 641, 236 Ala. 
493, 117 A.L.R. 498. 

Ark.—^Dickinson v. MIngea, 88 S.W. 
2d 807, 191 Ark. 946—Merchants* 
Nat. Bank of E^. Smith v. Taylor, 
26 S.W.2d 1048, 181 Ark. 366—State 
V. Cissna, 270 S.W. 963, 168 Ark. 
565. 

Cal.—^Bank of Italy Nat- Trust & 
Savings Ass’n v. Bentley, 20 P.2d 
940, 943, 217 CaL 644, citing Corpn» 
JatlB—Morrow v. Coast Land Co.r 
84 P.2d 801, 29 Cal.App.2d 92— 
Smith V. Hume, 74 P.2d 666, 29 
Cal. App, 2d Supp. 747—People v. 
Herberfs of Los Angeles, Inc., 89 
P.2d 829, 3 Cal.App.2d 482. 

Fla.—Miami Home Milk Producers 
Ass'n V. Milk Control Board, 169 
So. 641, 124 Fla. 797—Virginia- 
Carollna Chemical Corporation v. 
Smith. 164 So. 717, 121 Fla. 720— 
Parsons v. Federal Realty Corpo¬ 
ration, 143 So. 912, 105 Fla. 105, 
88 A.L.R. 276—Yale Inv. Co. v. 
Williams, 141 So. 308, 106 Fla. 
414. 

Ga.—Bohannon v. Duncan, 196 S.B. 
897, 186 Ga. 840—McC^allum v. 
Twiggs County Bank, 158 S.E. 302, 
172 Ga. 691, 74 A.D.R. 932, re¬ 
versing Twiggs County Bank v. 
McCallum, 147 S.E. 129, 39 Ga.App. 
306, and conformed to 169 S.E. 309, 
43 GsuApp. 442. 

IlL—Illinois Cent. R, Co. v. Illinois 
Commerce Commission, 173 N.E. 
804, 342 111. 11—Blalr v. Llnn, 274 
IU. App. 23—Cahill v. Plumbers% 
Gas and Steam Fitters', and Help- 
ers’ Local 93, 238 IlLApp. 123. 

Ky.—Craig v. B. H. Taylor. Jr., & 
Sons, 282 S.W. 396, 192 SZy. 86— 
Louisvllle & N. R, Co. v. Board of 
Drainage Com^rs of Daviess Coun¬ 
ty, 209 S.W. 15, 183 Ky. 282. 

Md.—^Hitzelberger v. State, 197 A. 
606, 174 Md. 162. 

Mass.—Susser v. Cambria Chocolate 
Co., 18 N.E.2d 609. 

Mlch.—People v. Victor, 283 N.W, 
666, 287 Mich. 506. 
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which its judgment is final will be adhered to and 
followed by the lower courts of that state, even 
though it is in conflict with a decision of the su¬ 
preme court of the United States.!^ Accordingly 


the state courts are free to decide for themselves all 
questions of the construction of state constitutions 
and statutes.^5 An exceptioii to this rule has been 
made, however, where the federal supreme court 


Mont.--«tate v: Kahn. 182 P. 107, 
56 Mont. 108. 

N.J.—^Robt. H. Ingersoll & Bro. v. 
Hahne & Co.. 101 A. 1030, 88 N.J. 
Sq. 222. 

N.M.—Henderson v. Dreyfus, 191 P. 
442, 26 N.M. 541. 

N.T.—^People ex rei. Mosbacher v. 
Graves, 5 N.T.S.2d 653, 264 App. 
Div. 438, afflrmed 19 N.B.2d 89, 
279 N.T. 793—Jewelt v. Common- 
wealth Bond Corporation, 271 N. 
Y.S. 522, 241 App.Dlv. 131, re- 
versingr Bank of Manhattan Trust 
Co. V. Ellda Corporation, 266 N. 
T.S. 116, 147 Mlsc. 374, motlon 
«ranted 196 N.E. 676, 267 N.Y. 
654—In re Van Wagenen’s Bstate, 
11 N'.Y.S.2d 327, 170 Misc. 820. 

S.C.—In re Jlearing Before Joint 
Legislatlve Committee of House 
and Senate Created by Joint Reso- 
luUon No. 622. 196 S.B. 164, 187 
S.C. 1, 118 A.L.R. 691—Johnson v. 
Atlantic Coast Line R. Co., 140 S. 
E. 443, 142 S.C. 126. 

15 C.J. p 929 note 70. 

On questions of flrst Impresslon, 
state supreme court wlll follow the 
rullngs of the United States sup’reme 
court—Post Prlntlng & Publlshlng 
Co. V. City & County of .Denver, 189 
P. 39. 68 Colo. 50. ' 

Statute modeled after federal aot 
(1) Although construction placed 
upon similar provislon of federal 
statutes was not binding upon state 
court in constniing state statute, de- 
cisions of the federal court were ■ 
Justly entitled to weight where ^tat- 
ute had been boirowed ftom or mod¬ 
eled after federal statute after con¬ 
struction thereof by federal court.— 
State V. Plenner, 181 So. 786, 236 
Ala. 228—^U. S. Pidelity & Guaranty 
Co. V. Benson Hardware Co., 182 So. 
622, 222 Ala. 429. 

Ark.—^Dicken v. Missouri Pac. R. Co., 

69 S.W.2d 277, 188 Ark. 1035. 

111.—^Des Plaines Lumber & Coal Co. 

V. Chicago, B. & Q. R. Co., 249 111. 
App. 383 —People v. Plfty Cases of 
Bggs, 198 IU.APP. 319. See People 
V. Pourteen Cases of Eggs, 198 111. 
App. 824. 

Md.—^Allender v. Ghingher, 183 A. 
610, 170 Md. 156. 

N.Y.—In re Mancuso’s Bstate, 10 N. 
Y.S,2d 469, 170 Misc. 298—-New 
York State Labor Relations Board 
V. Interborough'News Co., 10 N.Y. 
S.2d 896, 170 Misc. 847—^Broderlck 
V. Aaron, 272 N.Y.S. 219, 151 Milsc. 
618, afflrmed 277 N.YwS. 499, 243 
App.Dlv. 694, afflrmed 198 N.E. 11, 
268 N.Y. 411, reargument denied 
198 N.E. 6^7, 268 N.Y. 665. 

Ohio.—McNary v. State, 191 N.E. 783. 
128 Ohio St 497. 


Tenn.—^New River Lumber Co. v. 
Tennessee Ry. Co., 238 S.W. 867, 
146 Tenn. 266—Oman v. Tennessee 
Cent Ry. Co.. 7 Tenn.App. 141. 
(2) Statute in substance adopted 
from federal equity rule should be 
construed in accordance with federal 
decisions interpretlng rule when not 
I conflictlng with local laws.—Tllton v. 
Horton, 137 So. 801, 103 Fla. 497, re- 
hearing denied 189 So. 142, 103 Fla. 
497. 

Xiaws prohlblting seditious oondnet 

In construlng statutes making it 
unlawful to diacourage enlistment in 
the armed forces of United States or 
of th€ state, the state court would 
look to the decisions of the federal 
courts for the rules governlng in 
such cases slnce it is really the fed¬ 
eral government which is challenged 
by seditious conduct.^—State v. Town- 
ley, 168 N.W. 691, 140 Minn. 413. 

i 14, Cal.—Scott V. Austln, 209 P. 

251, 58 Cal.App. 643. 

IU.—Gourley v. Chicago & B. I. R. 
Co., 14 N.E.2d 842, 295 Ill.App. 
160—Stevens-Davis Co. v. Mather 
& Co., 230 IlLApp, 46. 

Mo.—^Messer v, Gentry» 290 S.W. 

1014, 220 Mo.App. 1294, 

N.J.—Slngac Trust Co. v. Soschln, 
164 A. 869, 11 N.J.Misc. 37. 

N.Y.—Bourjols Sales Corporation v. 
Dorfman, 7 N.B.2d 30, 278 N.Y. 
167, 110 A.L.R. 1411—^People ex reL 
Hlrschberg v, Seeger, 166 N.Y.S. 

■ 913, 179 App.Div. 792, afflrming 166 
N.Y.S. 32, 100 Misc. 61, appeal dls- 
missed 119 N.B. 1069, 223 N.Y. 
659. 

Ohio.—Northwestern Nat. Ins. Co. v. 
Ferstman, 181 N.E. 499, 42 Ohio 
App. 65. 

Pa,—Rohrer v. Milk Control Boa^d, 
184 A. 133, 121 Pa.Super. 281., 

Tex.—^Nevill v. Gulf, C. & S. Pi Ry. 
Co., Com.App., 244 S.W. 980, re- 
verslng, Clv.App., 187 S.W. 388 and 
reversed ocn other grounds, Com. 
App., 252 S.W. 483—Atchlson, T. & 
S. P. Ry, Co. V. Ayres, Clv.App., 
192 S.W. 310, reversed on other 
grounds 206'S.W. 922, 109 Tex. 270 
—^Atchlson, T. & S. F. Ry. Co. v. 
Stevens, Civ.App., 192 S.W. 304, af¬ 
flrmed 206 S.W. 921, 109 Tex. 
262. 

15 C.J. p 929 note 71. 

Decisions of other courts 
Where there Is conflict between the 
decisions of the federal court and of 
the state appellate courts in cases 
not Involving federal or constltutlon- 
al Questions, courts of original Juria- 
d^tlon in state, with due deference 
to the federal courts, must foUoD^ 
the authoHtles of the state courts 
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I in preference to those of the federal 
courts.—Grauer v. Equitable , Life 
Assur. Soc. of U-. S., 3 N.Y.S.2d 664, 
I 167 Misc. 30. 

IB. U.S.—^Union Pac. R. Co. v. 
Board of Coin*rs of Weld County, 
Colo., 38 S.Ct. 510, 247 U.S. 282, 62 
L.Ed. 1110, reversing 222 P. 661, 
188 C.C.A. 176, which denies re- 
hearlng of 217 P. 640, 133 ac.A. 
392. 

Ala.—Shertzer v. Williams, 168 So. 
673, 232 Ala. 65$. 

Ariz.—Menderson v. City of Phoenix, 
76 P.2d 321, 51 Ariz. 280—Morton 
V. Pacific Const. Co., 283 P. 281, 36 
Ariz. 97—^Kingsbury v. State, 232 
P. 887, 27 Ariz. 289, reversed on 
other grounds 235 P. 140, 28 Ariz. 
86 . 

Cal.—City of Oajkland v. Buteau, 179 
P. 170, 180 Cal. 83—MeCord v. 
Martin, 191 P. 89. 47 Cal.App. 717. 
Colo.—Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 660, 103 Colo. 550—^Up- 
dlke V. People, 18 P.2d 472, 92 
Colo. 125—Board of Com’rs of 
Boulder County v. Union Pac. R. 
Co., 299 P. 1055. 89 Colo. 110. 

Ga.—Seaboard Air Line Ry. Co. v. 
Sarman, 144 S.E. 810, 38 Ga.App. 
637. 

111.—Joseph T. Ryerson & Son v. Pe- 
den, 135 N.E. 423, 303 111. 171, 24 

A. L.R. 1273—Gourley v. Chicago & 

B. I. R. Co., 14 N.E.2d 842, 295 IlL 
App. 160. 

lowa.—^Krueger v. Municlpal Court 
of Sioux City, 276 N.W. 122, 223 
lowa 1363—Stajcar v. DIckinson, 
169 N.W. 766, 185 lowa 49. 

Mass.—Susser v. Cambria Chocolate 
Co., 13 N.B.2d 609—Commonwealth 
V. Nlchols, 163 N.E. 787. 257 Mass. 
289. 

Mlch.—People v. Victor, 283 N.W. 
666, 287 Mich. 606—Detroit Trust 
Co. V. Detroit City Service Co., 247 
N.W. 76. 262 Mlch. 14. 

Minn.—-Reed v. BJomson, 253 N.W. 
102, 191 M!inn. 254, followed in 
Thompson-Parker Holding Co. v. 
BJomson, 253 N.W. 110, 191 Minn. 
271. 

Miss.—Tatum v. Wheeless, 178 So. 
96, 180 Miss. 800—^Wilson Banking 
Co. Liquldating Corporation v. Col- 
Vard, 161 So. 123, 172 Miss. 804. 
Mo.—Scales v. National Life & Ac¬ 
cident Ins, Co., 212 S.W. 8, re¬ 
versing, App., 186 S.W. 948. 

Neb.—State v. Farmers* State Bank 
of Polk, 237 N.W. 867. 121 Neb. 
532, 82 A.L.R. 7. 

N.H.—Tirrell v. Johnston. 171 A. 641, 

86 N.H. 630, afflrmed 55 S.Ct. 288, 
293 U.S. 533, «79 L.Ed, 641. 
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has decided that it is necessary to construe a state 
statute in a certain way to prevent its being" viola- 
tive of the federal constitution and whefe the 
question presented is as to the construction or vio- 
lation of a provision of the state constitution which 
is similar to a provision of the federal constitution, 


and the same question has been decided by the fed¬ 
eral supreme court with respect to the federal con¬ 
stitution, the federal decision is strongly persuasive 
as authority,^^ and is generally acquiesced in by the 
state courts,^^ although it is not absolutely bind- 


N.J.—^Pirst Nat. Bank v. Blanchi & 
Smith, 150 A. 774, 106 N.J.Eq. 333. 
N.Y.—^New York Rapid Transit Cor¬ 
poration V. City of New York, 9 N. 
E.2d 868, 275 N.Y. 268, reversln^ 
296 N.Y.S. 1012, 261 App.Div. 710, 
followed in Brooklyn &, Queens 
Transit Corporation v. City of New 
York, 11 N.B.2d 293, 276 N.Y. 454, 
afflrming 296 N.Y.S. 1006, 261 App. 
Div. 710, answeringr question cer- 
tlfied 11 N.B.2d 298, 276 N.Y. 454, 
affirmed New York Bapld Transit 
Corporation v. City of New York, 
58 S.Ct. 721, 303 U.S. 673, 82 L.Bd. 
1024, rehearlng denied 58 S.Ct. 939, 
304 U.S. 588, 82 L.Ed. 1548, and 
Brooklyn & Queens Transit Cor¬ 
poration V. City of New York, 68 
S.Ct. 939, 304 U.S. 588, 82 L.Ed. 
1648—People ex rei, Weber & Hell- 
broner v. Graves, 291 N.Y.S. 354, 
249 App.Div. 49—^Thorburn v. 
Gates, 171 N.Y.S. 668, 184 App. 
Div. 443, afflrminff 171 N.Y.S. 198, 
108 Mlsc. 292—Stalban v. Fried- 
man, 11 N.Y.S.2d 343, 171 Misc. 
106—Darwegrer v. Staats. 275 N.Y. 
S. 394, 153 Misc. 522, affirmed 278 
N.Y.S. 87, 243 App.Div. 380, appeal 
grranted 278 N.Y.S. 94, 243 App.Div. 
826, affirmed 196 N.B. 61, 267 N.Y. 
290, follpwed in People v. Green- 
baum, 280 N.Y.S. 771, 244 App.Div. 
778—People v. Willi, 179 N.Y.S. 
542, 109 Misc. 79, affirmed 184 
N.Y.S. 943, 194 App.Div. 946—Lev- 
ett v. Draper, 174 N.Y.S. 721, 106 
Misc. 497. 

N.C.—Champion Pibre Co. v. Cozad, 
112 S.E. 810, 183 N.C. 600. 

Pa.—In re Markle’s Bstate, 166 A. 
884, 311 Pa. 472—Commonwealth v. 
Kooper, 7 Pa.Dist. & Co.- 673. 

S.C.—Santee River Cypr«6s Lumber 
Co. V. Query, 167 S.E. 22, 168 S.C 
112 . 

B,D.—State v. Risty, 213 N.W; 962, 
61 S.D. 336. * 

Tex.—^Houston Belt & Terminal Ry. 
Co. v. Clark, Civ.App., 122 S.W.2d 
856, error granted—^American Pi- 
delity & Casualty Co. v. Newman, 
Civ.App., 60 S.W.2d 482^ manda¬ 
mus granted American Fidellty & 
Casualty Co. v. McClendon, Com. 
App., 81 S.W.2d 498, and set aside 
on other grounds, Civ.App., Ameri¬ 
can Fidellty & Casualty Co. v. 
Newpaan, 83 S.W.2d 710—Dancifire?-^. 
. Oll & Reflnlng Cp. -v. Rallroad 
Commisslon of Texas, Civ.App., 4$. 
S.W.2d 837, reversed on Other 
grrounda Dancis^er Oil & Refihinsr- 
Co. of Texas.'V.' RallroadCComihis- 


sion of Texas. 56 S.W.2d 1075, 122 
Tex. 243. 

Wash.—In re Klllien^s Bstate, 36 P. 
2d 11. 178 Wash. 335—State v. 
Searingr, 207 P. 6. 120 Wash. 117. 
Wis.—In re Ogden's Bstate, 244 N.W. 

671. 209 Wis. 162. 

16 C.J. p 929 note 72. 

What oonstltates common law of 
statOf in light of which state stat- 
utes are to be interpreted, is to be 
determined by state court declsions. 
—Marsich v. Eastman Kodak Co., 279 
N.Y.S. 140, 244 App.Div. 296, af- 
flrmed 200 N.E. 27. 269 N.Y. 621. 
Federal statates not considered 
N.Y.—Marsich v. Eastman Kodak Co., 
279 N.Y.S. 140. 244 App.Div. 296. 
affirmed 200 4Nr.E. 27, 269 N.Y. 621. 
Dolncr bnsliLess wlthin state 

(1) State courts may independent- 
ly decide whether foreign Corpora¬ 
tion is dolng business wlthin state 
wlthin statutes imposing llcense tax 
on foreign corporations doing busi¬ 
ness wlthin state subject to limita- 
tion that state courts cannot cross 
path of Interstate commerce or 
breach constitutlonal rlghts.—^Ameri¬ 
can Se^ Credit Co. v. Eknpire Prop- 
erties Corporation, 276 N.Y.S. 970, 
154 Misc. 191. 

(2) Binding eifect of federal decl¬ 
sions as to what constitutes inter¬ 
state commerce see infra § 206. 

(3) Binding elfect of federal de- 
cisions on issue whether forefgn Cor¬ 
poration is doing business within 
state' for purpose of Service of proc- 
ess see infra § 206. 

Selegatlon of leglslativa fnnotlons 
Whether a state statute unlawful- 
ly.delegates legislative functions to 
a person or to a commisslon is pri- 
marlly for the state courts.—State 
jv. McMasters, 283 N.W. 767, 204 
Minn. 438. 

Ihity of ^tical ezaaninatlon 

A state supreme court which is 
faced with the flnal construction of 
a provision of its own constitution 
'must e:^mlne critically the reason- 
ing of any case which by analogy 
might aid in such construction, re- 
gardless of the high standing of the 
court in which such other decision is 
rendered.—^Du Pont v. Green, 196 A. 
273, 114 A.L.R. 1184. 

3jaw partly oonAravening federal oon- 
stltXLtloa. 

Aftec portions of a state law have 
been declared by federal courts to 
violate ,the federal constitution, the 
inquiry as to whether the remain l ng 
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portions which do not violate the 
federal constitution afe sufficient in 
themselves, so that it cannot be said 
that the entire act falis, ordlnarlly 
presents no federal question.—Stark 
V. McLaughlin, 261 P. 244, 46 Idaho 
112 . 

le. Ind.—Richey v. Cleveland, etc., 
R Co.. 93 N.E. 1022, 47 Ind.App. 
123. 

17. Ark.—Mitchell v. Hopper, 241 S. 

W. 10, 163 Ark. 515. 

Fla.—^Dudley v. Harrison, McCready 
& Co., 173 So. 820, 127 Pia. 687, 
rehearing denied 174 So. 729, 128 
Fla. 338. 

Ind.—^Midwestern Petroleum .Corpo¬ 
ration V. State Board of Tax 
Com*rs. 187 N.B. 882, 206 Ind. 688, 
rehearing denied 191 N.B. 163, 206 
Ind. 688. 

Md.—Goldsmith v. Mead Johnson & 
Co., 7 A.2d 176. 

N.H,—H. P. Welch Co. v. State, 199 

A. 886, 120 A.L.R. 282, affirmed H. 
P. Welch Co. V. State of New 
Hampshire, 59 S.Ct. 488. 

N.Y.—People v. Reiss, 8 N.Y.S.2d 
209, 255 App.Div. 509, affirmed 20 
NE.2d 8, 280 N.Y. 639-^People v. 
Wlllt, 179 N.Y.S. 642, 109 Misc. 79, 
affirmed 184' N.Y.S. 943. 

Okl.—Gore v. State, 218 P. 545, 24 
Okl.Cr. 894. ' 

Wash.—^Herr v. Schwager, 258 P. 
1039, 146 Wash. 101. 

Cogent reasons must exist before 
a state court in oonstruing a provi- 
sion of state constitution will depart 
from the construction .placed by 
United States supreme court on a' 
similar provision in federal constitu-. 
tlon.—Gabrielll v. Knlckerbocker,' 
CaL, 82 P.2d 391, appeal dlsmissed 59 
S.Ct. 786. 

1& Ind.—Sperry & Hutchinson Co. 

v. State, 122 N.R 684, 188 Ind. 173. 
Ky.—^Brent v. Commonwealth, 240 S.- 
W. 46, 194 Ky. 604. 

N.Y.—^In re Welden^s Bstate^ 188 N. 

B. 270, 263 N.Y. 107, reversing 266 

^ N.-t.S. 1001, 240 App,Div. 716, 

* amending 265 N.Y.S. 1000, 239 App. 

Div. 862, which affirmed 262 N.Y.S. 
437, 146 Misc. 381—In re Lande*s 
Bstate, 271 N.Y.S. 530. 241 App. 
Div.' 138. reversing 266 N.Y.S. 879, 
149 Misc. 203. 

15 C.J. p 930 note 74. 

Dnty of court of last xesort 

(1) Where decision of federal 
court. construing the federej consti¬ 
tution, appaarently necessitates 
cbanges in what has been treated as 
settled law..conceming the constitu- 
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ing.i® The view has also been taken that in order 
to insure consistency of dedsions upon questions of 
law which have general application to the several 
States, such as questions of commerciai law, the de- 
cisions of the supreme court of the United States 
should be followed as a coimnon Standard, even 
with regard to cases of which the state court has 
final jurisdiction, as the decisions of the federal 
court will be more readily followed by common con- 
sent than would the decisions of a court of any 
particular state although this principle will not 
be carried to the extent of requiring a departure 
from previous decisions of the state court,or ap- 
plied where the court is of the opinion that the 
weight of better reasoning is decidedly in favor of 
the opposite holding .22 A state court will adopt the 
constniction that a federal court made of its own 

order.23 


Terriiorial oourts should follow the decisions of 
the federal supreme court,24 unless some statute 
applicable to the territory evinces a legislative in- 
tent to establish a diiferent rule and it has been 
held that, where causes are pending in territorial 
courts at the time when the territory is admitted 
to statehood, the decisions of the federal supreme 
court should govem in subsequent determinations 
of such causes by the courts.26 However, the ter¬ 
ritorial courts may follow a rule of damages con- 
trary to a rule sustained by decisions of the United 
States supreme court where the territorial rule was 
adopted prior to the allowance of appeals to a fed¬ 
eral court upon other than federal questions.27 The 
decisions of a circuit court of appeals, which is the 


tlonallty of a given applicsation of a 
state statute, the state supreme 
court and not any suhordlnate state 
court should announce such changes, 
unless no reasonable dlstinction be- 
tween the particular case presented. 
and the federal court^a decislon can 
be made.—Birkhofer v. Krumm, 81 
P.2d 609. 27 Cal,App.2d 613, cer¬ 
tiorari denled Krumm v. Birkhofer, 
59 S.Ct. 249. 

(2) So an Intermediate appellate 
court is without jurisdiction to grant 
writ of habeas corpus to prisoner 
even though language of decision of 
supreme court of United States re- 
Quired it, where to grant writ would 
overrule decisions of stata supreme 
court, slnce any departure from es- 
tablished legal doctrlne declared by 
state supreme court must have its 
origln In such court.-^Bx parte 
Mooney, 45 P.2d 388, 6 Cal.App.2d 
730. ' 

19. Ariz.—Turley v. State. 69 P.2d 
312, 48 Arlz. 61. 

CJal.—Gabrlelli v. Knickerbocker. 82 
P.2d 391, appeal dismlssed 59 S. 
Ct 786—^People v. Mayen, 206 P, 
485. 188 Cal. 237, 24 A.L.R. 1383. 
Gk—Kennemer v. State, 113 S.B. 661, 
154 Ga. 139. 

Ind.—^Midwestem Petroleum Corpo¬ 
ration V. State Board of Tax 
Com*rs, 187 N.E. 882, 206 Ind. 688, 
rehearing denied 191 N.B. 163, 2H36 
Ini 688—Sperry & Hutchinson Co. 
V. ‘state, 122 N.B. 684, 188 Ind. 173. 
lowa.—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
263 N.W. 701, 217 lowa 1319. 

Mass.—Commonwealth v. Wllkins, 
138 N.E. 11, 243 Mass. 356—In re 
Opinion of the Justices, 115 N.B.’ 
978. 226 Mass. 613. 

Mlnn.—State v. Pluth, 196 N.W. 789, 
157 Mlnn. 145. 

Miss.—^Wilson Banking Co. Llquidat- 
Ing Corporation v. Colvard, 161 Sa 
128, 172 Mlss. 804~~'Masouite Cor* I 


poration v. Lochridge, 141 So. 768, 
163 Miss. 864, overruling sugges- 
tion of error 140 So^ 223, 163 Miss. 
364. 

Neb.—^Plrst Trust Co. of Lincoln v. 
Smith, 277 N.W. 762, 134 Neb. 84 
—Blllings v. State, 191 N.W. 721, 
109 Neb. 696. 

Nev.—Terrario v. State, 91 P.2d 67— 
State V. Chin Gim, 224 P. 798, 47 
Nev. 431. 

N.Y.—People V. Before, 211 N.Y.S. 
134, 213 App.Div. 643, afflrmed 150 
N.E. 686, 242 N.Y. 13, certiorari 
denied Defore v. People 46 S.Ct. 
|, 363, 270 U.S. 65«7,' 70 L.Ed. 784— 
People V. Richer, 217 N.Y.S. 303, 
127 Miae. 410—People v. Willi, 179 
N.Y.S. 642, 109 Misc. 79, afflrmed 
184 N.Y.S. 943, 194 App.Div. 946. 
Okl.—Gore v. State, 218 P, 645, 24 
Okl,Cr, 394. 

S.D.—City of Sioux Palis v. Walser, 
187 N.W. 821, 46 S.D. 417, error 
dismissed Walser v. City of Sioux 
Falis, 44 S.Ct 36, 263 U.S. 678, 68 
L.EcU 502. 

Utah.—State v. Aime, 220 P. 704, 62 
Utah 476, 32 A.L.R. 375. 

Vt.—State V, Pilon, 163 A. 571, 106 
Vt 55. 

Va.—Hali V. Commonwealth, l2l S. 

B, 164, 138 Va. 727. 

Wash.—Herr v. Schwager, 258 P. 

1039, 146 Wash. 101. 

16 C.J. p 929 note 72. 

2a Tex.—Tillman County Bank of 
Granfield, Okl., v. Behrlnger, Civ. 
App., 241 S.W. 1092, reversed on 
other grounds 267 S.W. 206, 113 
Tex. 415. 

16 C.J. p 930 note 76. 

Xn reoelTorsUp proceedlngs it is 
desirable that there should be uni- 
formity of decisions.ln the state and 
federal courts.—^In re Bdgewood 
Park Junior College, 192 A. 561, 128 
Conn. 74—^Napler v. People's Stores 
Co., 120 A. 296, 98 Conn. 414, 33 A- 
L.R. 499. 


Antl-injimctloiL aot 
Where state statute prohibiting 
grranting of injunctions in cases in- 
volving labor disputes is substantlal- 
ly the same as the Clayton Act, 
courts in interpreting statute follow 
decisions interpreting the Clayton 
Act.—Swing V. American Pederation 
of Labor, 18 N.E.2d 268, 298 llLApp. 
63. 

Tax matters 

A United States supreme Court de¬ 
cision construing amendments to 
federal estate tax law was' control- 
Ung In construing similar amend¬ 
ments to similar state law relatihg 
to estate taxatlon, in view of pro- 
nouncement of court of appeals that 
unlformity of administratlon be- 
tween federal and state tax statutes 
which legislature had endeavored to 
bring about should be maintained.— 
In re Anderson^s Estate, 13 N.Y.S.2d 
504, 171 Misc. 795. 

21. N.Y.—^Mynard v. Syracuse, etc., 

R. Co. 7 Hun 399, approved on this 
point but reversed on other 
grounds 71 N.Y. 180* 27 Am.R. 28. 

22. Tex.—^Tillman County Bank of 
Grandfleld, Okl., v. Behrlnger, 267 

S. W. 206, 113 Tex. 415, 36 A.L.R. 
1302, reverslng Tillman County 
Bank of Granfield v. Behrlnger, 
Civ.App„ 241 S.W. 1090. 

23. Neb.—Stewart v. Wabash Ry. 
Co., 182 N.W. 496, 106 Neb. 812. 

24 Alaska.—Qualley v. Aitken, 4 
Alaska 291. 

16 C.J. p 930 note 77. 

25. Utah.—People v, Ritchie, 42 P. 
209, 12 Utah 180. 

15 C.J. p 930 note 78. 

26. Okl.—Missouri, etc., R. Co. v. 
Walker, 113 P. 907, 27 Okl. 849. 

16 C.J. p 930 note 79. 

27. Hawaii.—Lau Yin v. Pang Lum 
Mow, 38 Hawaii 476. 
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appellate court of a territory, are of course the law 
of the territory on the points decided.2* 

Actiofis hetween same parties for same cause of 
actiofi^ A decision of the United States circuit 
court of appeals, on reversing a judg^ent for plain- 
tiff and remanding the case for a new trial, does 
not govem the disposition of a new action brought 
by plaintiff in the state courts after suffering a non- 
suit in the federal court.29 


§ 206 . -Decisions on Federal Questions 

Decislons of the Unfted States supreme court oit 
federal questions are absolutely blndlng on state courts; 
but decisions of lower federal courts are generally held 
not blndlng. 

Where a question is federal in its nature, the de¬ 
cisions of the supreme court of the United States 
are absolutely binding on the various state court§ 
and must be followed,30 regardless of the views of 


28. Tex.—^Western Union Tei. Co, ▼. 
White, Civ.App., 162 S.W. 906. 

29. 111.—Spring* Valley Coal Co. y. 
Pattmgr, 71 N.E. 371, 210 111. 342, 
aiflrminff 112 111.App. 4. 

15 C.J. p 930 note 81. 

30. Ala.—State v. Firemen’s Fund 
Ins. Co., 134 So. 85S, 223 Ala. 134. 
77 A.L.R. 1486—Howard v. Davis, 
96 So. 364, 209 Ala. 113—Whltby v. 
Southern Ry. Co., 93 So. 392, 207 
Ala. 490. 

Ariz.—Southern Pac. R. Co. of Mez- 
Ico V. Gonzalez, 61 P.2d 377, 46 
Ariz. 260. 106 A.L.R. 1012—West¬ 
ern Union Telegraph Co. v. GrlfBn, 
18 P.2d 653, 41 Ariz. 387. 

Cal.—People v. Yahne, 236 P. 60, 196 
Cal. 683—Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 
304, 189 Cal. 254—^Moon v* Martin, 
197 P. 77, 186 Cal. 361. 

Colo.—Allen v. Balley, 14 P.2d 1087, 
91 Colo. 260—Boettcher v. Aus- 
lender, 232 P. 683, 76 Colo. 399— 
City and County of Denver v. 
* Mountain States Telephone & Tele¬ 
graph Co., 184 P. 604, 67 Colo. 226, 
error dismissed Mountain States 
Telephone & Telegraph Co. v. City 
and County of Denver, 40 S.<bt. 
219, 261 U.S, 645, 64 L.Ed. 407. 

Ga.—^Bugg V. Consolidated Grocery 
Co.. 118 S.E. 66, 155 Ga. 560, re¬ 
versing Consolidated Grocery Co. 
V. Bugg, 113 S.E. 60, 28 Ga.App. 
809, and conformed to 118 S.E. 
704, 30 Ga.App. 642. 

111.—Town of Cheney’s Grove v. Van 
Scoyoc, 191 N.E. 289, 367 111, 62. 
Ind.—Sperry & Hutchinson Co. v. 
State, 122 N.E. 684, 188 Ind. 173 
—Harmon v. Bolley, 120 N.E. 33, 
187 Ind. 511, 2 A.L.R. 609—Cleve- 
land C. C. & St. -L. Ry. Co. v. Be- 
lange, 135 N.E. 367, 78 Ind.App. 36. 
lowEu—^Elk River Coal & Lumber Co. 
V. Punk, 271 N.W. 204, 222 lowa 
1222, 110 A.L.R. 1415—American 
Asphalt Roof Corporation v. 
.Shankland, 219 N.W. 28, 206 lowa 
862, 60 A.L.R. 986'^—Stier v. lowa 
State Traveling Men’s Ass'n, 201 
N.W. 328, 199 lowa 118, 69 A.L. 
R. 1384—Payne v. Enapp, 198 N.W. 
62, 197 lowa 737—^Klotz v. West¬ 
ern Union Telegraph Co., 176 N.W. 
825, 187 lowa 1365. 

Cy. —Zahn*s Ex'r v. State Tax Com- 
mission, 47 S.W.2d 926, 243 Ky, 
‘•167. 


La.—State v. Tri-State Transit Co. 
of Louisiana, 155 So. 233, 179 La. 
811. 

Me.—Continental Paper Bag Co. v. 
Maine Cent. R. Co., 99 A. 269, 116 
Me. 449. 

Md.—^Pidelity & Guaranty Pire Cor¬ 
poration V. Leser, 193 A. 164, 172 
Md. 652. 

Mass.—^Proctor v. Dillon, 129 N.E. 

265. 235 Mass. 538. 

Mich.—Grand Rapids Showcase Co. 
V. Postal Telegraph-Cable Co., 183 
N.W. 731, 216 Mich. 30—Winget v. 
Grand Trunk Western Ry. Co., 177 
N.W. 273, 210 Mich. 100, certiorari 
denied Grand Trunk Western Ry. 
Co. V. Winget. 41 S.Ct. 6, 264 U.S. 
629, 65 L.Ed. 447. 

Mo.—Ople V. Weinbunner, 226 S.W. 
256, 285 Mo. 366, certiorari denied 
41 S.Ct. 686, 266 U.S. 696, 65 L.Ed. 
1176—Llebing v. Mutual Life Ina 
Co. of New York, 207 S.W. 230, 276 
Mo. 118. 

,Mont—^Montana Manganese Co. v. 

Ringeling, 211 P. 833, 65 Mont. 249. 
Neb.—Drajnage Dist. No. 2 of Dako- 
ta County v. 0'Neill, 191 N.W. 686, 
109 Neb. 552—Dunning v. Western 
Union Telegraph Co., 187 N.W. 890, 
108 Neb. 422. 

Nev.—^Hostetler v. Harris, 197 P. 697, 
46 Nev. 43. 

N.H.—Crugley v. Grand. Trunk Ry. 

Co., 108 A. 293, 79 N.H. 276. 

N.Y.—^U. S. V. Inter-Ocean 'Oil Co., 
204 N.Y.S. 136, 122 Misc. 368— 
Ruddy V. Morse Dry Dock & Re- 
pair Co„ 176 N.Y.S. 731, 107 Misc. 
199. 

N.C.—Soles V. Atlantic Coast Line R. 
Co., 114 S.E. 305, 184 N.C. 283— 
Smith-Courtney Co. v. Board of 
Road Com’rs of Hertford County, 
108 S.E. 443, 182 N.C. 149—State v. 
Southern Express Co., 91 S.E. 706, 
173 N.C. 763. 

N.D.—^Federal Land Bank of St Paul 
V. De Rochford, 287 N.W. 522. 

Okl.—^Lowe V. Dickson, 260 P. 26, 127 
Okl. 127. 

Or.—State v. Hurlburt 182 P. 169, 

• 93 Or. 34—State v. Hyde, 169 P. 
757, 88 Or. 1, Ann.Cas.l918E 688, 
rehearing denied 171 P. 582, 88 Or. 

. 1. Ann.Cas.l918E 688. 

Pa.—City of Duquesne v. Fincke, 112 

• A. 130,’*269 Pa. 112—Lipoff v. Unit- 
r ed Food Workers Indnstriai Un- 
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ion, Local No. 107, 33 PaDist. & 
Co. 599. 

R-I.—Jenckes Spinning Co. v. New 
York, N. H. & H. R. Co., 129 A. 816; 
47 R.I. 72. 

Tex.—Scaling v. Williams, Civ.App.; 
284 S.W. 310—Spencer v. Burk, 
Civ.App., 217 S.W. 1110, error rc- 
fused—^Baker v, Grace, 213 S.W. 
299, error refused—^Karr v. State, 
64 S.W.2d 92, 122 Tex-Cr. 88—Ex 
parte Gilmore, 228 S.W. 199, 88 
Tex.Cr. 529. 

Va.—-McGuire v. Atlantic Coast Line 
R. Co., 118 S.E. 226, 136 Va. 382. 
Wash.—^Northern Pac. Ry. Co. v. 
Longmire, 176 P. 160, 104 Wash. 
121 . 

Wis.—State v. Bmery, 189 N.W. 664, 
178 Wis. 147. 

15 C.J. p 931 note 82. 

Aets of fedenal ageaoies 

(1) Where acts of federal ageneies 
are involved, state courts are gov- 
emed by rules and decisions of fed¬ 
eral tribunals. 

La.—^Davis v. Ferguson, 136 So. 293^* 
173 La. 132, avoidihg 132 So. 289, 
17 La.App. 149. ‘ ^ * , 

Mass.—^Keegan v. Director General 
of Railroads, 137 N.E. 341, 243 
Mass. 96. 

Mich.—Groesbeck v. Michigan State 
Telephone Co., 172 N.W. 799, 206 
Mich. 372. 

(2) So the decision by the supreme' 
court of the United States that a 
railroad Corporation is not liable for 
injuries occasloned by the operatlon 
of the railroad by the director gen- 
eral under federal control flnally set- 
tles that Question.—Schafl v. Mason, 
236 S.W. 620, 111 Tex. 388, modify- 
ing, Civ.App., 222 S.W. 288. 

DissolutloxL of Injunctlon 
The assessment of damages on dls- 
solution of injunctlon Involves a fed¬ 
eral question, and decisions of fed¬ 
eral courts are controlling in state 
court, where Injunction dlssolved was 
Issued out of a federal court.—^Na¬ 
tional Bank of Commerce in St. ‘ 
Louls V. Maryland Casualty Co., 270 
S.W. 691, 307 Mo. 417. 

Zbjiuiotion. bond 

(1) Where injunction bond was 
taken by a federal court in a pro- 
deedlng pen^ing thercin, its interprje- 
tation and construption. lapluding 
<the scope of the obligatlons imposed. 
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the latter courts, and even though such decisions 
are inconsistent with prior decisions of the state 
courts-SJ So the decisions of the federal court are 


C0VBT8 

binding ,as to thp 
stitution,®* and are 


iiiust be governed by the federal law 
applicable to the subJect.--U. S. Fi- 
delity & Guaranty Co. v. Travelers* 
Ins. Mach. Co., 224 S.W. 496, 188 Ky. 
i841, certiorari denied 41 S.Ct. 216, 
‘954 U.S. 653, 66 L.Ed. 469, and error 
dismlssed 41 S.Ct 375, 265 XT.S. 663, 
66 L..Bd. 787. 

<2) In an actlon on such a bond, 
the rule establlshed by decisions of 
the United States supreme court as 
to measure of Uablllty must, when 
applicable, be followed by the state- 

^a.—National Surety Co. v. O Con- 
nell, 81 So. 146. 16 Ala.App. 664, 
certiorari denied 81 So. 660, 202 
Ala 684. 

Mo.-—Local Union No. 66 of United 
Leather Workers* International Un- 
. ion V. Herkert & Melsel Trunk Co., 
5 S.W.2d 671, 222 Mo.App. 383. 

16 CJ. p 931 note 82 [a]. 

Pnbllo soxvey 

In Questlons involving the publlc 
survey the decisions of the supreme 
court of the United States are blnd- 
ing on all 'other courts.—Minnle v. 
Rose, 238 S.W. 782, 152 Ark. 627. 
FabUo ntlUty rates 

Decisions of federal courts are con- 
trollln^. as- to how and when accrued 
depreciatlon may be accounted for in 
fixing jates' of publlc Utilities.—State 
ex rei. City of St. Louis v, Public 
Service, ^ommlsslon of Mlssourl, 47 
S'.W.2d;ip2, 329 Mo. 918. 

SLtas of property for soooessloii tax 
’ xraxpoeeff 

Ariz.—0*Malley v. Sims, 75 P.2d 60, 
61 Ariz. 166, 116 A.L.R. 634. 

Ark.—G-ates v. Bank of Commerce & 
.Trust Co., 47 S.'W’.2d 806, 186 Ark. 
502. 

Conn.—Appeal of Silberman, 134 A. 
778, 106 Conn. 192, afflrmed In part 
and reversed in part on other 
grounds Blod^gett v. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749. 
Ky.—^Havemeyer v. Coleman, 47 S,W. 

2d 1060, 243 Ky. 194. 

▼alidlty of seaxoh 'waxxaait 

In determining whether a federal 
search warrant under whlch a fed¬ 
eral agent made a search was valid, 
federal law furnlshes the test 
but the method of making that test 
is not governed by the federal prac- 
Wce.—^Walters v. Commonwealth, 260 
S,W. 839, 199 Ky. 182. 

81. U.S.—Qhesapeake &. O. Ry. Co. 
IV. Martin,! t.61 S.Ct. 463, 283 U.S. 
209, 75 L.Ed. J983. reverslng' 143 S. 
E. 629, 164 Ya. 1, and ChesQ-peake & 
O. Co. .y. Martin Porter, 
■i52 S.B.‘ 835, 164 Va. 1, and cex^- 
'tiorari granted Cheeiapeake ^ O. ^ 
Co. V. murtixx, 61 S.Ct. 23, 28f^3. 
76‘*j:..Bd.j.7}l2. ’ 


Ala.—State for Use of Wadsworth v. 
Southern Surety Co., 127 So. 806, 
221 Ala. 113, 70 A.L.R. 296—Charl- 
ton V. Alabama Great Southern R. 
Co., 89 So. 710. 206 Ala. 341. 

Ark.—Lester v. Thomas, 296 S.W. 
717, 174 Ark. 361, certiorari denied 
Thomas v. Lester, 48 S.Ct. 140, 276 
U.S. 667, 72 L.Ed. 430. 

N.T.—^Bourjo^ Sales Corporation v. 
Dorfman, 7 N.E.2d 30,‘ 273 N.Y. 167, 
110 A-L.R. 1411. 

Tex.—Cleburne Peanut & Products 
Co. V. Missourl, K. & T. Ry. Co. of 
Texas, Com.App., 221 S.W. 270, re- 
versing, Civ.App., 184 S.W. 1070. 

16 C.J. p 932 note 83. 

32 . U.S.—State of South Carolina v. 
Bailey, 63 S.Ct. 667, 289 U.S. 412. 
77 L.Ed. 1292, reverslng Ex parte 
Bailey, i66 S.B. 165, 203 N.C. 362, 
certiorari granted State of South 
Carolina v. Bailey, 63 S.Ct. 625, 289 
U.S. 714, 77 L.Bd. 1468. 

Ala.—Cheairs • v. Stollenwerck, 168 
So. 689, 232 Ala. 646. 

Ariz.—State v. Jay J. Garfield Bldg. 
Co.. .3 P.2d 983, 39 Ariz. '46, fol¬ 
lowed in State v. Perry, 3 P.2d 987, 
89 Ariz. 55. 

Colo.—^Porter V. Hammitt. 241 P. 643, 

.\78 Colo, 320—City and County of 
Denver v. Mountaln States Tele- 
phone & Telegraph Co., 184 P. 604, 

• 67 Colo. 226. 

Conn.—State y. jPalko, 191 A, 320, 

'122 Conn. 629, il3 A.L.R. 628, af- 
firmed P4lko v. State of Connecti- 

( cut. 68 0g,Ct 149, 802 U.S. 319, 82 

[ LI.Ed. 288. 

'Fla.—^House v. State, 177 So. 706, ISO 
Fla. 400—^Miaml Home Mllk Pro- 
ducers Ass'n v. Mllk Control Board, 
169 So. 641, 124 Fla. 797. 

Ind.—Storen v. J. D. Adams 'Mfg. 
Co., 7 N.E.2d 941, 212 Ind. 343, 
modified • on other grounds J. D. 
Adams Mfg. Co. v. Storen, 68 S.Ct. 
913, 304 U.S. 307, 82 L.Ed. 1365, 
117 A.L.R. 429, mandate conformed 
to Storen v. J. D. Adams Mfg. Co., 
16 N.E.2d 1016. 

lowa.—Tolerton &, Warfleld Co. v. 
lowa State Board of Assessment 
and Review, 270 N.W. 427, 222 
lowa 908—^In re Smith’s Estate, 
228 N.W. 638, 209 lowa 686.' 

Ky«.—^Becker v. Orabb's Trustee in 
Bankruptcy, 21 S.W.2d 438, 231 
Ky. 364. 

Mass.—^Lowell Co-op. Bank v. Co-op- 
ezative Central Bank, 191 N.E. 921-, 
287 Mass.- 338—Commonwealth v. 
Daniel 0’Conneirs Sons, 183 N.E. 

• , 839, 281 Mass. 402. 

Mich.—^People v. Victor, 283 N.W. 
666, 287 Mlchf 606-r7Smart v. Flor¬ 
ida Eaat Cbast Ry. Co.. 215 N.W. 
;S96,.'240 Mfch. 549» 

'. 3^; 
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construction of the federal con- 
also binding as to the validity 


Neb.—^First Trust Co. of Lincoln v. 

Smith, 277 N.W. 762, 134 Neb. 84. 
K.J,—John Simmons Co. v. Sloan, 142 
A. 16, 104 N.J.Law 612. 

N.M.—Silva V. Crombie & Co., 44 P. 
2d 719, 39 N.M. 240—^Henderson v. 
Dreyfus, 191 P. 442, 26 N.M. 641. 
N.y.—^People ex rei. Tipaldo v. More- 
head, 200 N.E. 799, 270 N.T. 233. 
reverslng 282 N.Y.S. 576, 156 Misc. 
622, certiorari granted Morehead v. 
People of State of New York ex 
rei. Tipaldo, 66 S.Ct. 670, 297 U.S. 

. 702, 80 L.Ed. 901, afflrmed 56 S.Ct. 
918, 298 U.S. 687, 80 L.Ed. 1347, 
103 A.L.R. 1445, rehearing denied 
, 67 S.Ct. 4, 299 U.S. 619, 81 L.Ed. 
466—^Kings County Lighting Co. v. 
Newton, 196 N.Y.S. 147, 202 App. 
Div. 473—Associated Industries of 
New York State v. Department of 
Labor, 286 N.Y.S. 459, 168 Misc. 
360, reversed on other grounds As¬ 
sociated Industries of New York 
State V. Department of Labor of 
New York, 2 N.B.2d 22, 271 N.Y. 1, 
106 A.L.R. 1619, afflrmed Associat¬ 
ed Industries of New York State 
V. Department of Labor of State of 
New York. 67 S.Ct. 122, 299 U.S. 
616, 81 L.Ed. 380, rehearing denied 
57 S.Ct. 926, 301 U.S. 714, 81 L.Ed. 
1366. 

Ohio.—^Iron City Produce Co. v. 
f Americsin Ry. Express Co„ 16$ N. 

E. 316, 22 Ohio App.' 166. 

Okl.—^Ex parte Nowabbi, 61 P.2d 
1189, 60 Okl.Cr. 111. 

Or.—State v. Norton, 283 P. 12, 131 
Or. 382. 

S,C.—^Hearon v. Calus, 183 S.E. 13. 
178 S.C. 381. 

Tenn.—^Paine v. Pox, 112 S.W.2d 1, 
172 Tenn. 290. 

12 C.J. p 697 note 49—16 aj. p 932 
note 84. 

Donble taxatlon. 

Md.—^Mayor and City Council of Bal- 
timore v. Gibbs, 171 A. 37, 166 Md. 
364, certiorari denied 65 S.Ct 7\ 
293 U.S. 659, 79 L.Ed. 660. 

Dne proceM of law 
Ala.—GUI v. More, 76 So. 453, 200 
Ala. 611. 

Ark.—Bone v. State, 129 S.W.2d 240. 
Fla.—^Miaml Laundry Co. v. Florida 
Dry ,Cleaning & Laundry Board, 
183 So. 759, ‘119 A.L.R. 956. 

Ga.—^Bohannon v. Duncan, 196 S.E. 
897, 185 Ga. 840. 

Idaho.—^Hyatt v. Blackwell Lumber 
Co., 173 P. 1083, 31 Idaho 462, 1 A 
L.RL 1663. 

111.—Van Dyke v. Illinois Commer- 
cial ^en's Ass^n, 193 N.E. 490, 368 
,111. ^68—l^orthern lUinois Light & 
Traction' Co. v. Illinois Commerce 
^ommlssion, 134 N.E. 142, 302 IIL 
11—Pembleton v. Illinois Commer- 
‘clal Men^s .^s’n, 124 NJS. 355, 289 
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vel non of state statutes®* assailed as being in con- ] flict with the federal constitution, and as to the 


111. 99, certiorari granted Pember- 
ton V. Illinois Commerclal Men*s 
Ass’n, 40 S.Ct, 178, 261 TJ.S. 649, 
64 L.Ed. 409, and dismissed 40 S. 
Ct. 483, 263 U.S. 499, 64 L.Ed. 1032. 

Ind.—^Public Service Cominission of 
Indiana v. City of La Porte, 193 
K.E. 668, 207 Ind. 462. 

Ky.—^Wagrers v. Sizemore, 300 S.W. 
918, 222 Ky. 306. 

Mlch.--Michigran Public Utilities 
Commission v. Michigan State Tel- 
ephone Co.. 200 N.W. 749, 228 
Mich. 668. 

Mlnn.—State ex rei. Dunlap v. 
Utecht, 287 N.W. 229. 

Nev.—Menteberry v. Giacometto, 267 
P. 49, 61 Nev. 7. 

N.J.—^Ex parte Connellan, 8 A.2d 345, 
123 N.J.Law 229. 

N.T.—Central Sav. Bank in City of 
New York v. City of New York, 19 
N.E.2d 659, 280 N.Y. 9, 121 A.L.R. 
615, amending 18 N.E.2d 161, 279 
N.Y. 266, 121 A.L.H. 607, reverslng 
5 N.Y.S.2d 461, 254 App.Div. 602, 
certiorari denied City of New York 
V. Central Sav. Bank in City of 
New York, 69 S.Ct. 790, 306 U.S. 
661, 83 L.Ed. 1068—In re Lager- 
gren's Estate, 11 N.E.2d 722, 276 
N.Y. 184, reversing In re Lager- 
gren*s Estate Tax, 298 N.Y.S. 345, 
251 App.Div. 820—Merchandlse Re- 
porting Co. v. L. Oransky & Sons, 
234 N.Y.S. 83, 133 Misc. 890. 

Yt.—^In re Hanralian’s Will, 194 A. 
471, 109 Vt. 108—State v. Prouty, 
111 A. 569, 94 Vt. 359. 

YTis.—General Accident Pire & Life 
Assur. Corporation v. Industrial 
Cominission, 271 N.W, 385, 223 
Wis. 635. 

16 C.J. p 932 note 84 [b], [c]. 

Siual proteotiou of tbe laws 

N.C.—Clark v. Maxwell, 150 S.E. 190, 
197 N.C. 604, afflrmed 51 S.Ct. 211, 
282 U.S. 811, 76 KEd. 726—Great 
Atlantic & Pacific Tea Co. v. 
Doughton, 144 S.B. 701, 196 N.C, 
146. 

16 C.J. p 932 note 84 [e]. 

mu falth and credit clause 

Comi.—^Broderick v. McGuire, 174 A. 
314, 119 Conn. 83, 94 A.L.R. 890. 

N.Y.—Schenker v. Schenker, 169 N. 
Y.S. 35, 181 App.Div. 621, afflrmed 
127 N.R 921. 228 N.Y. 600—^In re 
Bennelfs Estate, 238 N.Y.S. 723, 
135 Misc. 486. 

N.C.—Hollingsworth v. Supreme 
Council of the Royal Arcanum, 96 
S.E. 81, 175 N.C. 616, Ann.Cas. 
1918E 401. 

Vt.—^In re Hanrahan*s Will, 194 A. 
471. 109 Vt. 108. 

16 c:J. p 932 note 84 [a]. 

ObOlgatlodUi of oontraot 

Fla,—^Humphreys v. Stale, 146 So. 
868, 108 Fla. 92. 

N.Y.—^Tompklns Count:^ Tnist Co. v. 


Herrick. 13 N.Y.S.2d 826, 171 Misc. 
929. 

Tenn.—^Lake County v. Morris, 28 S. 

W.2d 351, 160 Tenn. 619. 

Wis.—^Pawlowski v. Bskofski, 244 N. 

W. 611, 209 Wis. 189. 

Blghteentta. Amendmexit 
Me.—State v. Gauthier, 118 A. 380, 
121 Me. 522, 26 A.L.R. 662. 

Mass.—Commonwealth v. Nickerson, 
128 N.E. 273, 236 Mass. 281, 10 A. 
L.R. 1668. 

Matrimonial doanloile 
The decisions of the United States 
supreme court on the auestion of 
jurisdiction of the courts of the sev¬ 
era! States over the matrlmonlal domi- 
cile are final.—Wagoner v. Wagoner, 
229 S.W. 1064, 287 Mo. 667. 

Questioxui axlsin^r other States | 
Under the rule of precedent or 
stare decisis, the state courts are as 
much bound to follow the decisions 
of the supreme court of the United 
States on a question arising under 
the federal constitution in cases 
which went up from other States as 
they are to follow a decision on writ 
of error to the state court.—^Union 
Oil Co. of Califomia v. State. 216 P. 
22, 126 Wash. 327—16 C.J. p 933 note 
86 [a]. 

BatiflcatioiL of proposed amen ament 
(1) A state courfs position that 
a state can act but once on a pro- 
posed amendment to federal consti- 
TUtion is subject to views of United 
States supreme court when expressed 
thereon.—Wise v. Chandler, 108 S.W. 
2d 1024, 270 Ky. 1. 

<2) Whether proposed amendment 
had been.submitted by congress and 
ratifled in accordance with provisione 
of federal constitution must be de- 
termined finally by United States 
supreme court.—^In re Opinlons of 
the Justices, 172 S.E. 474, 204 *N.C. 
806. 

(3) The state court, in considering 
the question of whether an amend¬ 
ment to the United States constitu¬ 
tion was validly adopted and ratifled, 
will be controlled by the decisions of 
the United States supreme court.— 
Leser v. Garnett, 114 A. 840, 139 Md. 
46, afflrmed 42 S.Ct. 217, 268 U.S. 130, 
66 L.Ed. 505. 

Valldity of jTLdgxnant 
The law of Califomia, as construed 
by the supreme court of the United 
States, was controlUng on supreme 
court of another state in determin- 
ing validity of Judgment in per¬ 
sonam rendered by Califomia court 
following Service by' publlcation of 
summons on defendant who resided 
In Califomia at time actlon was in- 
stituted but who left state without 
havlng been served with summons.— 
Laughlin v. Hughes, Or., 89 P.2d 668. 
33. U.S.—^Missouri Fac. R. Co. v. 
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Norwood, D.C.Ark., 13 F.Supp. 24, 
afflrmed 64 S.Ct. 227, 290 U.S. 600, 
78 L.Ed. 527. 

Ala.—^National Linen Service Corpo¬ 
ration V. State Tax Commission, 
186 So. 478. 237 Ala. 360—Mutual 
Building & Loan Ass’n v. Moore, 
169 So. 1, 232 Ala. 488. 

Ariz.—State v. Jay J. Garfleld Bldg. 
Co.. 3 P.2d 983, 39 Ariz. 45, fol- 
lowed in State v. Perry, 3 P.2d 
987, 39 Ariz. 66. 

Ark.—State v. Gray, 96 S.W.2d 447, 
192 Ark. 1046. 

CaL—^Douglas Aircraft Co., Inc., v. 
Johnson, 90 P.2d 572—Ex parte 
Deane, 67 P.2d 333, 8 Cal.2d 699— 
Perkins Mfg. Co. v. Jordan, 254 
P. 651. 200 Cal. 667—Ex parte 
Boynton, 223 P. 972, 193 Cal. 782— 
Ex parte Smith, 223 P. 971, 193 Cal. 
337—State v. San Francisco Sav- 
ings & Loan Soc., 225 P. 309, 66 
CaLApp. 53. 

Colo.—^Llndsley v. Wemer, 283 P. 
534, 86 Colo. 545. 

Ga.—Slicer v. State, 148 S.E. 386, 168 
Ga 566. 

111.—^Illinois Cent. K. Co. v. Emmer- 
son, 132 N.E. 471, 299 111. 328. 

Kan.—Court of Industrial Relations 
V. Charles Wolff Packing Co., 227 
P. 249, 114 Kan. 487, modlfying 
219 P. 259, 114 Kan. 304, and re- 
versed on other grounds Chas. 
Wolft Packing Co. v. Court of In¬ 
dustrial Relations of Kansas, 46 S. 
Ct. 441, 267 U.S. 662, 69 L.Ed. 786. 

!Ky.—^Blngham’s Adm'r v. Common- 

; wealth, 261 S.W. 936, 199 Ky. 402. 

Md.—State v. J. M. Seney Co., 107 
A 189, 134 Md. 437. 

Mass.—^In re Opinlon of the Jus¬ 
tices, 171 N.E. 234, 271 Mass. 698, 
68 AL.R. 1266—^Liquid Carbonic 
Co. V. Commonwealth, 121 N.E. 514, 
232 Mass. 19, certiorari denied 
Commonwealth of Massachusetts 

V. Liquid Carbonic Co.. 39 S.Ct. 
259, 249 U.S. 603, 63 L.Ed. 797. 

Mich.—City of Grand Rapids v. 
Grand Tninfc Ry. System, 182 N. 

W. 424, 214 Mich. 1. 

Mo.—^Montgomery Ward & Co, v. 
Becker, 69 S.W.2d 674, 334 Mo. 789, 
certiorari denied Becker v. Mont- 
gomery Ward & Co., 55 S*Ct. 71, 
293 U.S. 659, 79 L.Bd. 660. 

Neb.—Bell v. Niemann, 267 N.W. 69, 
127 Neb. 762. 

Nev.—^In re Calvo, 253 P. 671, 50 
Nev. 126. 

N.H.—^H. P.'Welch Co. v. State, 199 
A 886, 89 N.H. 428, 120 AL.R. 282, 
afflrmed H. P. Welch Co. v. State 
of New Hampshire, 59 S.Ct. 438, 
806 U.S. 79, 83 L.Ed. 600—Tirrell 
V. Johnston, 171 A 641, 86 N.H, 
530, afflrmed 56 S.Ct 238, 293 U.S. 
533, 79 L.Ed. 641—^In re Opinlon of 
the Justices, 166 A 640, 86 N.H. 
697. 
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■validity vel non of federal*^ statntes or munici- with; the constraction and efFect of federal stat- 
pal ordinances*® assailed as being in conflict there- utes;®* the constraction and effect of treaties of 


N.T.—^Bronx Gaa & Electric Co. v. 
Public Service Commission, First 
Dist, ISO N.Y.^. 38, 190 App.Div. 
13, reversingr 178 N.T.S. 172, 108 
Misc. 180—^Abbye Employment 
■ Agrency v. Robinson, 2 N.T.S.Sd 
947, 166 Mlsc. 820. 

Or.—^Hofer v. Carson, 203 P. 328, 102 
Or. 546. 

Pa-—Caroleue Products Co. v. Har- 
ter, 197 A. 627, 329 Pa, 49, 119 A. 
Ir.R. 235. 

Tenn.—^Hoover Motor Express Co. v. 
Fort. 72 S.W.2d 1062, 167 Tenn. 
628, appeal dismlssed 55 S.Ct. 149, 
293 U.S. 629, 79 L.Ed. 638. 

Utah.—^Mlnneapolls Steel Machln^l 
ery Co. v. Crockett 263 P. 926, 71] 
Utah 211—^Badgrer v. Crockett, 259 
P. 921, 70 Utah 266. 

Va.—Trust Co. of Norfolk v. Com- 
monwealth, 146 S.E. 326, 161 Va. 
883, afflrming: 141 S.B. 825, 161 Va. 
883, reversed on other grounds 
Safe Deposit & Trust Co. of Bal- 
timore, Md. v. Commonwealth of 
Virginia, 60 S.Ct 69, 280 U.S. 83. 

■ 74 KBd. 180, 67 A.L.R. 386. 
'Wash.^Aberdeen Savings & Loan 
Aas*n V. Chase, 289 P. 636. 167 
Wash. 351, 71 A.L.R. 232, followed 
in United Ulversifled Securltles 
Corporation v. Chase, 289 P. 654, 
167 Wash. 699. Washington Mut 
Sav. Bank v. Chase, 289 P. 656, 
157 Wash: 698 and In re Washing¬ 
ton Mut Sav. Bank, 289 P. 666, 
157 Wash. 698, and rehearing de- 
nied Washington Mut Savlngs 
Bank v. Chase, 290 P. 697, 167 
Wash. 351, 71 A.L,R. 232—Great 
Northern Ry. Co. v. State, 267 P. 
606, 147 Wash, 630—State v. Sear- 
Ing, 207 P. 6, 120 Wash. 117— 
State V. Warburton, 166 P. 616, 97 
Wash. 242. 

Wls.—^Newport Co. v. Wisconsin Tax 
Commission, 261 N.W. 884, 219 
Wls. 293, 100 A.L.R. 1204, cer¬ 
tiorari denied Wisconsin Tax Com-I 
mission v. Newport Co., 66 S.Ct 
698, 297 U.S. 720, 80 L.Bd. 1004— 
Bd: Schuster & Co. v. Henry, 261 N.' 
W. 20, certiorari denied Henry v. 
Wadhams Oil Co., 66 S.Ct 148 
296 U.S. 625, 80 L.Ed. 444—Ver- 
helst Const Cp. v. Qalles, 236 N. 
W. 656, 204 Wls. 96—State v. Dam-' 
mann. 224 N.W. 139, 198 Wis. 266— 
Northwestern Mut Life Ins. Co. v. 
State, 207 N.W. 430, 189.Wis. 103, 
and 207 N.W. 434. 189 Wis. 114, 
reversed on other grounds 48 S. 

Ct 66, 276 U.S. 136, 72 L.Ed. 202, 
and vacated 218 N.W. 98. 196 Wls’ 
190. 

Wyo.—Zancaneill v. Central Cool & 
Coke Co., 178 P, 981, 25 Wyo. 611. 

16 C.J. p 933 note 86. 

Sffeot on Csdoiral fnnotloa* 

Although state supreme oourt’s de- 


cisions are controlling as to inter- 
pretatlon of state statute, federal su¬ 
preme court will decide for Itself ef¬ 
fect of the statute as so construed 
on federal functlons.—^Tlrrell v. 
Johnston, 171 A. 641, 86 N.H. 530, 
afflrmed 66 S.Ct 238, 293 U.S. 533, 79 
L.BcL 641. 

34. Cal.—Ex parte Parr, 288 P. 862, 
106 Cal.App. 95. 

Ky. —Coldlron v. Good Coal Co., 125 
S.W.2d 767, 276 Ky. 838-—Cravens 

V. Loulsvllle & N. R. Co., 242 S.W. 
628, 196 Ky. 257. 

R.I.—Carpenter v. Aauldneck Nat | 
Bank, 125 A. 358, 46 R.I. 162— 
Aquldneck Nat Bank of Newport v. 
Jennlngs, 117 A. 743, 44 R.I. 436. 
16 C.J. p 933 note 86. 

3B. Ga.—Glover v. City of Atlanta, 

96 S.E. 562, 148 Ga. 286. 

Mo.—Wetterau v. Farmers' & Mer- 
chants* Trust Co., 226 S.W. 941, 286 
Mo. 565. 

Tex.—^Liberty Annex Corporation v. 
City of Dallas, Com.App., 289 S. 

W. 1067, afflrmed City of Dallas v. 
Liberty Annex Corporation, Com. 
App., 296 S.W. 691. 

Va.—Irvlne v. City of Clifton Forge, 

97 SiB. 310, 124 Va. 781. 

Wash.—State v. Searing, 207 P. 6, 
120 Wash. 117. 

3®i U.S.—State of South Carolina v. 
Balley, 63 S.Ct 667, 289 U.S. 412, 
77 L.Ed. 1292, reverslng Ex parte 
Balley, 166 S.E. 166, 203 N.C. 362, 
certiorari granted State of South 
Carolina v. Balley, 63 S.Ct 525, 289 
U.S. 714, 77 L.Ed. 1468—Baltimore 
& O. R. Co. V. Clark, C.C.A.Md., 69 
P,2d 695, afflrming in part and re- 
versing in part D.C., 66 P.2d 212 
—First Nat Bank v. Buder, D.C. 
Mo., 8 F.2d 883, reversed on other 
grounds, C.C.A., Buder v. First Nat. 
Bank, 16 F.2d 990, certiorari denied 
First Nat. Bank v. Buder, 47 S.Ct. 
688, 274 U.S. 743, 71 L.Bd. 1321— 
Willlamson v. Columbla Gas & 
Electric Corporation, D.C.Del., 27 
F.Supp. 198—U. S. v. Dewar, D.C. 
Nev., 18 F.Supp, 981. 

I Ala.—^healrs y. Stollenwerck, 168 So. 

I 689, 232 Ala, 646—Shertzer v, Wil¬ 
liams, 168 So. 573, 232 Ala. 658— 
Hard v. State ex reL Baker, 164 
So. 77, 228 Ala. 617—Charlton v. 
Alabama Great Southern R. Co., 

89 So. 710, 206 Ala. 841. 

Ariz.—^Payne v. Woodson, 53 P.2d 
1084, 47 Ariz. 113—Southern Pac. 
Co. V. Gastelum, 297 P. 876 38 
Ariz. 127. 

Cal.—Dougherty v. Californla Kettle- 
man Oil Rbyalties, 69 P.2d 166, 9 
Cal.2d 68—Btoogbruin v. Atchison, 

T. & S. P. Ry. Co., 2 P.2d 992, 213 
Cal. 682—^Bx parte McCready 177 I 
P.-469,. 179 Cal. 614—First’Nat.-| 
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Bank v. Aldridge, 92 P.2d 674, 38 
Cal.App.2d 486—^Prichard v. South¬ 
ern Pac. Co., 61 P.2d 426, 9 Cal.App 
2d 701. 

Colo.—^Auslender v. Boettcher, 242 P 
672, 78 Colo. 427. 

Fla.—^Miami Home Milfc Producers 
Ass'n V. Milk Control Board, 169 
So. 641,124 Fla. 797. 

Ga.—Cooper v. National Bank of 
Savannah, 94 S,E. 611, 21 Ga-App. 
366, certiorari granted Evans v. 
Same, 38 S.Ct 423, 246 U.S. 670, 62 
L.Bd. 931, and afflrmed 40 S.Ct 68, 
261 U.S. 108, 64 L.Ed. 171. 

1111.—DenneyCo. v. Oregon Short 
Line R. Co., 141 N.E. 704, 310 IlL 
305—Louisiana Lumber Co. v. 
Mlchigan Cent R. Co., 230 IU.App. 
33. 

lowa.—Johnston v. Chlcago & N. W. 
Ry. Co., 226 N.W. 357, 208 lowa 
202 . 

Kan.—^Thomas v. Chlcago, B. & Q. H. 
Co., 273 P. 461, 127 Kan. 326, 64 

A. L.R. 322. 

Ky.—LIndon v. Morgan County Nat 
Bank, 122 S.W.2d 126, 275 Ky. 556 
—^Plumlee's Adm'x v. Cltlzen^s Nat 
Bank of Bowling Greon, 111 S.W.2d 
607, 271 Ky. 226—Frye^s Adm*r v. 
Prye's Adm*x, 80 S.W.2d 684, 258 
Ky. 654—Loulsville & N. R. Co. v. 
Grant 2 S.W.2d 1063, 233 Ky. 39— 
Davis V. Dye, 284 S.W. 1049, 215 
Ky. 216. 

La.—^Landis & Toung v. Gossett & 
Winn, App., 169 So. 178. 

Md.—^Acme-Evans Co. v. Baltimore & 
O. R. Co., 121 A. 671, 142 Md. 658. 
Mass.—New York Cent. & H. R. R. 

. Co. V. York & Whitney Co., 119 N. 

B. 856, 230 Mass. 206, afflrmed in 
part and reversed in part on other 
grounds 41 S.Ct 609, 266 U.S. 406, 

65 L.Ed. 1016. 

Mlch.—^Winget v. Grand Trunk West¬ 
ern Ry. Co., 177 N.W. 273. 210 
Mlch. 100, certiorari denied Grand 
Trunk Western Ry. Co. v. Winget 
41 S.Ct. 6, 264 U.S. 629, 66 L.Ed. 
447—J. P. Prench & Co. v. Pere 
Marquette Ry. Co., 171 N.W, 491, 
204 Mich. 678, certiorari granted 
Pere Marquette R. Co. v. J. F. 
Prench & Co., 39 S.Ct. 494, 260 U. 

S. 637, 63 L.Ed. 1183, reversed on 
other grounds 41 S.Ct 195, 264 U. 

S. 638, 66 L.Bd. 391. 

Minn.—Sands v. American Ry. Ex¬ 
press Co., 198 N.W. 402, 159 Minn. 

25. 

Miss.—Orleatns Dredglng Co. v, Fra- 
2 ie, 161 So. 699, 173 Miss. 882, cer¬ 
tiorari ' denied Prazie .v. Orleans 
Dredglng Co., 66 S.Ct 883, 296 U. 

S. 663, 80 'L.Ed. 466. 

Mo.—Leftridge v. Western Union 
Telegraph Co., 210 S.W. 18, 277 Mo. 

90—Wolcott & Lincoln v, Hum- 
phrey.' App., 119- S.W.^d 1022. 
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Keb.—^Pirst Tnist Co. of Lincoln v. 
Smlth. 277 N.W. 762, 134 Neb. 84 
—^Diller v. Chlcago, B. & Q. R. Co., 
229 N.W. 888, 119 Neb. 494—Hen- 
sley V. Chicagro, St P., M. & O. Ry. 
Co., 226 N.W. 421, 118 Neb. 690. 
N.H.—Gehlen v. Patterson, 141 A. 
914, 915, 83 N.H. 328, citlns Coav 
pus JoxlB. 

N.J.—Rossi V. Pennsylvania R. Co., 
178 A. 77, 116 N.J.Law 1, affirmed 
187 A. 144, 117 N.J.Law 148^as- 
satt V. Pirat Nat Bank, 168 A. 
685, 111 N.J.Law 636, 89 A.L.R. 
1302, certiorari denled 54 S.Ct 377, 
291 U.S. 660, 78 LEd. 1062—Dela- 
ware L. & W. R. Co. v. Henry Nubs 
Co., 111 A. 223, 93 N.J.Law 309. 
N.Y.—Raiola v. Los Anffeles First 
Nat Tnist & Savings Bank, 233 
N.Y.S. 301. 133 Misc. 630. 

Ohio.—Flannery v. Cleveland, C., C. 
& St L, Ry. Co., 26 Ohlo Cir.Ct. 
N.S.. 49. 

Or.—Compton v. Hammond Lumber 
Co.. 55 P.2d 21. 163 Or. 646, re- 
versed on other grounda and re- 
hearing donied 58 P.2d 235, 153 Or. 
646, certiorari denied Hammond 
Lumber Co. v. Compton, 67 S.Ct 
42, 299 U.S. 678, 81 L.Ed. 426, and 
mandate modifled on other grounds 
Compton V. Hammond Lumber Co., 
61 P.2d 1267, 164 Or. 650—Wychgel 
V. States S. S. Co., 296 P. 863. 136 
Or. 476 certiorari denled States S. 
S. Co. V. Wychgel, 62 S.Ct 11, 284 

U. S. 626. 76 .IkEd. 633—Engfors v. 
Nelson S. S. Co., 280 P. 337, 131 
Or. 108—Herrick v. Barzee, 190 P. 
141. 96 Or. 367. 

Tex.—Southwestern Greyhound Lines 

V. Rallroad Commission of Texas, 
99 S.W.2d 263, 128 Tex, 660, 109 
A.L.R. 1235, reversing Railroad 
Commission of Texas v. South¬ 
western Greyhound Lines, Clv. 
App., 92 S.W.2d 296—^Winton v. 
Thompson, Clv.App., 123 S.W.2d 
951, error refuaed—^Kansas City, M. 
& O. Ry. Co. of Texas v. Harral, 
Civ.App., 199 S.W. 669, error re- 
fused. 

Va.—^Richmond Fairfield Ry. Co. v. 
Llewellyn, 167 S.E. 809, 166 Va. 
268, amended 162 S.E. 601. 156 Va. 
268—Mellon v. Purse Bros., 138 S. 
E. 647, 148 Va. 262. 

Wash-—^Arwine v. Alaska S. S. Co.. 

65 P.2d 695, 189 Wash. 437. 

16 C.J. p 933 note 87. 

Sesolution of oongrass sjid presideiiu 
tial pzoclauiAtloii 

Tex.—^Western Union Telegraph Co. 
V. Conditt, Civ.App.. 223 S.W. 234. 

37. Mass.—^Universal Adjustment 
Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 N.E. 
162, 281 Mass. 303, 87 A.L.R. 1407. 
Mich.—People v. Chosa, 238 N.W. 
205. 262 Mich. 154. 

21C.J.S.~24 


Minn.—Johnstown Land Co. v. Braln- 
erd Brewing Co., 172 N.W. 211, 142 
Minn. 291. 

15 CJ. p 934 note 88. 

38. Ala.—Clyde Mallory Lines v. 
State ex rei. State Docks Commis¬ 
sion, 159 So. 53, 229 Ala. 624, af¬ 
firmed Clyde Mallory Lines v. 
State of Alabama ex rei. State 
Docks Commission, 56 S.Ct 194, 
296 U.S. 261, 80 L.Bd. 216—North¬ 
ern Alabama Ry. Co. v. Phillips, 
126 So. 846, 220 Ala. 541. 

Ariz.—Weber Showcase & Pixture 
Co. V. Co-ed Shop, 56 P.2d 667, 47 
Ariz. 415. 

Ark.—^Rallway Express Agency v. J. 
W. Myers Commission Co.. 46 S. 

W.2d 14, 184 Ark. 1123—Prledrich 

V. Southwestern Transp. Co., 32 S. 

W. 2d 613, 182 Ark. 733—St Louis- 
San Francisco Ry. Co. v. Burford, 
22 S.W.2d 378, 180 Ark. 662—Chi- 
cago, R. I. & P. Ry. Co. v. S. L. 
Roblnson & Co., 298 SW. 873, 175 
Ark. 35—^Hines v. Mason, 221 S.W. 
861, 144 Ark. 11. 

CaL—^New York Cent R. Co. v. Prank 
H. Buck Co., 41 P.2d 647. 2 Cal.2d 
384. 

Conn.—^New York, N.H. & BL R. Co. 
V. Califomla Pruit Growers Bx- 
change, 5 A.2d 363, 125 Conn. 241. 
111.—Stelndl V. New York Cent. R. 
Co., 15 N.B.2d 899, 206 Ill.App. 70 
—^Arakelian v. Southern Pac. Co., 
220 IlLApp. 160—Mueller Grain Co. 
V. Lake Erie & W. R. Co., 213 IlL 
App. 108. 

Ind.—Clark v. Southern Ry. Co., 119 

N. E. 539, 69 Ind.App. 697. 

lowa.—^Dunnegan & Briggs v. Chl- 
i cago, R. I. & P. R. Co., 211 N.W. 
364, 202 lowa 787. 

Ky.—^Hollifield*s Adm’x v. Loulsville 
& N. R. Co., 16 S.W.2d 472. 229 Ky. 
16. 

La.—State v. Premier Malt Sales Co., 
136 So. 5, 172 La. 923—^Ersklne 
Williams Lumber Co. v. John I. 
Hay & Co., App., 160 So. 660. 

Mich.—^Hankins v. Payne, 214 N.W. 
09, 239 Mich. 155—Westerlln & 
Campbell Co. v. Detroit Milllng Co., 
206 N.W. 371, 233 Mich. 384. 

Miss.—^Yazoo & M. V. R. Co. v. M. 
Levy & Sons, 106 So. 625, 141 Miss. 
199. 

Mo.—Vaughn & Vaughn v. Quincy, 

O. & K. G. R. Co., App., 123 S.W. 
2d 669—City of St Charles v. Wa^ 
hash Ry. Co., App., 65 S.W.2d 665, 
modifled on other grounds State 
ex reL City of St Charles v. Beck- 
er, 83 S.W.2d 583, 336 Mo. 1187. 

N.H.—^Pennsylvania Rubber Co. v. 

Brown, 143 A. 703, 83 N.H. 336. 

N.J.—Delaware, ‘L. & W. R. Co. v. 
Henry Nuhs Co., 111 A. 223, 93 N. 
J.Law 309. 

N.M.—^Western Live Stock v. Bureau 
of Revenub, 65 P.2d 863. 41 N.M. 
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141—^Bvans v. Atchlson, T. & S. P. 
Ry. Co., 20 P.2d 932, 37 N.M. 218. 
N.Y.—^Barnet v. New York Cent & 
H. R. R. Co., 118 N.E. 626, 222 N. 
Y. 196, reversing 153 N.Y.S. 374, 
167 App.Dlv. 738—American Cot- 
ton Products Co. v. New York 
Cent R. Co., 255 N.Y.S. 672, 142 
Miae. 821—^Peynman v. American 
Ry. Bxp. Co., 234 N.Y.S. 727, 134 
Misc. 223—Rezsek v. Southern Pao. 
Co., 181 N.Y.S. 117, 111 Misc. 180 
—^Heineman Bros. v. Erie R. Co., 
172 N.Y.S. 111. 

Ohio.—^Wilson v. Pennsylvania R. 
Co.. 21 N.E.2d 865, 135 Ohio St 
560. 

Or.—Southern Pac. Co. v. Oregon 
Growers' Co-op. Ass'n. 272 P. 281, 
127 Or. 364. 

Pa.—^Mllk Control Board of Pennsyl¬ 
vania V. Blsenberg Farm Products, 
200 A. 854, 322 Pa. 34, certiorari 
granted Mllk Control Board of 
Commonwealth of Pennsylvania v. 
Bisenberg Farm Products, 59 S.Ct. 
229, 305 U.S. 589, 83 LEdL 372, re- 
versed on other grounds Milk Con¬ 
trol Board of Pennsylvania Elsen- 
berg Farm Products, 69 S.Ct 628, 
306 U.S. 346, 83 L.Ed. 752 rehear- 
ing denied Milk Control Board of 
Commonwealth of Pennsylvania v. 
Bisenberg Farm Products, 69 S.Ct 
773, 806 U.S. 669. 83 L.Bd. 1068— 
Camilli V. Pennsfrlvania R. Co., 7 
A.2d 129, 135 Pa.Super. 610—Hartz- 
feld V. Bloom, 198 A. 386, 127 Pa. 
Super. 323. 

S.C.—^Woodrulf Oil & Fertilizer Co. 

[ V. Charleston & W. C. Ry. Co., 180 
S.E. 793, 177 S.C. 98—Sweeney v. 
Southern Ry. Co., 163 S.E. 838, 165 

S. C. 380. 

Tex.—^Rio Grande & E. P. R. Co. v. 

T. A. Austin & Co., Com.App., 25 
S.W,2d 306, reversing, Civ.App., .12 
S.W.2d 1070—Clebume Peanut & 
Products Co. V. Missouri, K. & T. 
Ry. Co. of Texas, Com.App., 221 
S.W. 270, reversing, Civ.App., 184 
S.W. 1070—^Fort Worth & Denver 
City Ry. Co. v. Motley, Civ.App., 87 
S.W.2d 661, error dismissed—^Pull- 
man Co. v. Dudley, Civ.App., 77 S, 
W.2d 692. 

Wash.—Spokane International Ry. 
Co. V. State, 299 P. 362, 162 Wash, 
395. 

15 C.J. p 934 note 89. 

Whfit ooBJKtStutes ooanmoa oaxzler 
Tex.—Galveston, H. & S. A. Ry. Co. 
V. American Grocery Co., 36 S.W. 
2d 985, 122 Tex. 1, {kffirmlng, Com. 
App., 26 S.W.2d 588, which re- 
versed Galveston Wharf Co. v, 
American Grocery Co., Civ.App., 18 
S.W.2d 983, certiorari granted Gal* 
vesjton Wharf Co. v. Galveston H. 
& S. A. Ry. Co., 52 S.Ct 41. 284 U. 
S. 608, 76 L.H!d. 521,. afllrmed 62 
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U-S.—Bay City v. Fraaler. C.C.A. 

Mich.. 77 P.2d 670. 

Ark.—Crawford v. Loulsvllle Silo & 
Tank Co., 266 S.W, 355, 166 Ark. 
88. 

Mass.—Conlin Bus Lines v. Old Col- 
ony Coach. Lines, 186 N.E. 350, 282 
Mass. 498. 

Mo.—Ward v. Western Union Tele- 
graph Co., 46 S.W.2d 268, 226 Mo. 
App. 762, aiHrmInff 22 S.W.2d 81, 
224 Mo.App. 16, opinion Qiiashed 
on other grounds State ex rei. 
Ward V. Trimble, 39 S.W.2d 372, 
327 Mo. 773. 

S.D.—Wyman, Partridgre Holding Co. 

V. Lowe, 272 N.W. 181, 65 S.D. 139 

—^Lawyers’ Co-op. Pub. Co. v. 
Bauer, 244 N.W. 327. 60 S.D. 269— 
Dakota Photo Engraving Co. v. 
Woodland, 241 N.W. 610, 69 S.D. 
523, affirming 236 N.W. 471, 58 S. 
D. 441. • 

Tenn.—Lloyd Thomas Co. v. Grosve- 
nor, 233 S.W. 669, 144 Tenn. 347— 
Peck-Wlllianason Heating & , Vcn- 
tllating Co. V. McKnight & Merz, 
206 S.W. 419, 140 Tenn. 663. 

Tax.—^Pope V. Kansas City, M. & O. 
By. Co. of Texas, 207 S.W. 614, 109 
Tex. 311, reversing Kansas City, 

M. & O. Ry. Co. of Texas v. Pope, 
av.App., 152 S.W. 185, and 153 S. 

W. 163—^Llttle V. Arrnstrong Mfg. 
Co., Civ.App., 68 S.W.2d 849, error 
refased. 

Utah.—Advance-Rumely Thresher Co. 

V. Stohl, 2*83 P. 731, 75 Utah 124. 
Va.—Western Union Telegraph Co. v. 

Bowles, 98 SJC. 645, 124 Va. 730. 
Wls.—^Pfaudler Co. v. Westphal, 209 

N. W. 700, 190 Wis. 486. 

15 CJ, p 934 note 89 Ca]. 

Oosurtznctlon. of Interstate Coxnmeroe 
• Aot 

(1) The United States supreme 
court is the supreme authority in the 
constnictlon of the Interstate Com- 
merce Act. 

Ala.—^Herring v. Alabama Great 
Southern R. Co., 184 So. 180, 236 
Ala. 618, certiorari denied 59 S.Ct. 
683, 306 U.S. 644, 83 L.Ed. 1044— 
Alabama Great Southern R. Co. v. 
Conner, 161 So. 365, 227 Ala 562, 

' 'certiorari denied Connor y. Ala¬ 
bama Great Southern R. Co., 64 S. 
Ct. 631, 291 U.S. 676, 78 L.Ed. 1063. 
Ark.—Jonesboro, L. C. & E. R. Co. v. 
Maddy, 248 S.W. 911,, 157 Ark. 484, 
28 A.L.R. 498—Shannon v. Western 
Union Telegraph Co., 238 S.W. 59, 
162 Ark. 358—St. Louls, I. M. & S. 
.Ry. Co. V. Wood, 207 S.W. 32, 136 
Ark. 585. 

m,— S. Valentine A Co. v. Atchlson, 

T. & S. E, Ry. Co., 220 111.App. 188 
—Sparr v. Southern Pac. Co., 220 
^IlLApp...lJ2.. 
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Ind.—American Ry. Express Co. v. 
Rhody, 143 N.R 640, 84 Ind.App. 
283. 

Ky.—American Oak Leather Co. v. 
Cleveland, C., C. & St. L. R. Co., 
288 S.W. 347, 216 Ky. 611—Cleve¬ 
land, C., C. & St. L. Ry. Co. v. 
Toung, 195 S.W. 9.S, 176 Ky. 841. 
Md.—^Bronstein v. Payne, 113 A. 648, 
138 Md. 116. 

Mlnn.—Outcault Advertising Co. v. 

I Citizens’ State Bank of Roseau, 180 
N.W. 706, 147 Mlnn. 449. 

]Vj[o.—^National Refrigerator Co. v. 
Southwest Missourl Light Co., 231 

S. W. 930, 288 Mo. 290—Poster 

Lumber Co. v. Atchison, T. & S. P. 
Ry. Co., 194 S.W. 281, 270 Mo. 629, 
L.R.A.1918A 768. 

N.J.—^West Jersey & S. S. R. Co. v. 
Lake & Rlsley Co., 145 A. 336, 105 
N.J.Law 314. 

N.T.—^Barnet v. New York Cent. & 

H. R. R. Co., 118 N.B. 626, 222 N. 

T. 196, reversing 163 N.Y.S. 374, 
167 App.Div. 738—Lefcort v. Rail- 
way Express Agency, 278 N.T.S. 
238, 164 Misc. 630. 

Okl.—St. Louls, I. M. & S. Ry. Co. v. 
Patterson, 182 P. 701, 75 Okl. 204 
—St. Louis, I. M. & S. Ry. Co. v. 
Bentley, 176 P. 260, 71 Okl. 166— 
Atchlson, T. & S. P. Ry. Co. v. 
Cooper, 175 P. 639, 71 Okl. 112. 
Tex.—Shroyer v. Chicago, R. I. & Q. 
Ry. Co., Com.App., 222 S.W. 1095, 
111 Tex. 24, reversing Chloago, R. 

I. & G, Ry. Co. v^ Shroyer, Civ. 
App., 197 S.W. 773, and modified 
on other grounds Shroyer v, Chi¬ 
cago, R. I. & G. Ry. Co., 226 S.W. 
140, 111 Tex. 24. 

Va—^Wllliamson v. Seaboard Air 
Line Ry., 118 S.B. 265, 136 Va 626, 
certiorari denied Williamson v. 
Seaboard Air Line Ry. Co;, 44 S.CL 
37, 263 U.S. 710, 68 L.Ed. 618— 
Martin v. Commonwealth, 100 S.E. 
836, 126 Va. 716. 

<2) However, decisions under that 
act are inapplicable in determining 
rlghts and liabilitics of shlpper and 
carrier not subject to the act.—^R. 
H. Macy & Co. v. Pennsylvania 
Transp. Co., 266 N.T.S. 194, 148 Misa 
129, afflrmed 266 N.T.S. 198, 149 Misc. 
460. 

Ck> 2 uitniotioa of BUls of Badlng’ Aot 
Colo.—^Davls v. Prulta Mercantile 
Co., 220 P. 983, 74 Colo. 247. 

111.—^Morse-Huhbard Co. v. Michigan 
CenL R. Co., 3 N.E.2d 98, 286 IU. 
App. 168. 

CouLstmotioa of oontraot or hili of 

Ala—Tamsett v. Hines, 91 So. 788, 
^d7 Ala 97, 22 AL.K. 875. 

Ark.—^Lusk v. Long, 192 S.W. 213, 
127 Ark, 261. 

Cal.—Crenshaw Bros. & SafCold v. 
Southern Pac. Co., 181 P. 262, 40 
Cal»A.pp. 603, amendment denied 
183 P. 268, 42 Cal.App. 44, and cer- 
' tiorai^i denied 40 S.Ct. 14, 250 U.S. 

. 669, 68 L.Ed. 1198. 
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I Ga—Central of Georgia Ry. Co. v. 
Owens, 110 S.E. 339, 28 Qa.App. 
140. 

111.—Cohen v. Southern Ry. Co., 193 
N.B. 480, 358 IU. 532, afflrmlng 273 
111. App. 116—Mark Owen & Co. v. 
Michigan CenL R. Co., 125 N.B. 767, 
291 111. 149, certiorari granted 

Michigan Cent. R. Co. v. Mark 
Owen & Co., 40 S.CL 483, 263 U.S. 
481, 64 L.Bd. 1023, and alQrmed 41 
S.Ct. 554, 266 U.S. 427, 66 L.Ed. 
1032. 

lowa.—^Midland Linseed Co. v. Amer¬ 
ican Liquld Pireprooflng Co., 166 
N.W. 573, 183 lowa 1046. error dis- 
missed 41 S.CL 60, 254 U.S. 610, 65 
L.Ed. 436. 

Ky.—^Baltimore & Ohlo R. Co. v. 
Leach, 191 S.W. 310, 173 Ky. 452, 
reversed on other grounds 39 S.CL 
264, 249 U.S. 217, 63 L.Ed. 470. 
Mass.—^Fisk Rubber Co. of New York 
V. New York, N. H. & H. R. R., 132 
. N.B. 714, 240 Mass. 40. 

Mich.—^BL Ginsberg & Sons v. Wa- 
bash R. Co., 189 N.W. 1018, 219 
Mich. 665, 28 A.L.R. 518, aJQBirmed 
Ginsberg v. Wabash R. Co., 193 N. 
W. 286, 222 Mich. 560. 

Miss.—^Illinois Cent. R. Co. v. Rogers 
& Hurdle, 76 So. 686, 116 Miss. 99. 
Mo.—^Miller v. Qulncy, O. & K. C. R. 
Co., 226 S.W. 116, 205 Mo.App. 463 
—Cicardi Bros. Pruit & Produce 
Co. V. Pennsylvania Co., 213 S.W. 
631, 201 Mo.App. 609—McMickle v. 
Wabash Ry. Co., App., 209 S.W. 
611. 

N.Y.—^Bond Stores v. Overland Pack- 
age Preight Service, 13 N.T.S.2d 
928, 171 Misc. 135. 

Pa.—Concordia Sllk Hosiery Co. v, 
Pennsylvania R. Co., 69 Pa,Super. 
361. 

S.C.—^Moise V. Southern Ry. Co., 128 
S.B. 790, 129 S.C. 162. 

Tex.—Shroyer v. Chicago, R. I. & G. 
Ry. Co., 222 S.W. 1095, 111 Tex. 
24, reversing Chicago, R. I. & G. 
Ry. Co. V. Shroyer, Civ.App., 197 
S.W. 773, and modiflcd on other 
grounds Shroyer v. Chicago, R. I. 
& G. R. Co., 226 S.W. 140, 111 Tex. 
24—Houston E. & W. T. Ry. Co. 
V. Houston Packing Co., Civ,App., 
203 S.W. 1140. 

^Va.—Chesapeake & O. Ry. Co. of In- 
diana v. National Bank of Com- 
merce of Norfolk, 96 S.B. 464, 122 
Va, 471, certiorari denied 38 S.Ct. 
582, 247 U.S. 519, 62 L.Ed. 1246. 
Wyo.—^Union Pac. R. Co. v. Pacific 
Market Co., 200 P. 108, 27 Wyo. 
501, rehearing denied 206 P. 143, 28 
Wyo. 461. 

15 C.J. p 934 note 89 [d]. [e]. 

Valldlty of stlpolatlon. 

Ky.—^Louisville & N. R. Co. v. 

George, 129 S.W.2d 986, 279 Ky. 24. 
Masa—^Metz Co. v. Boston A M. R. 

R., 116 N.E. 475, 227 Mass. 807. 
N.C.—^Bryan v. LouisvlUe A N. B. 

Co., 93 S.B. 760, 174 N.C. 177. 

15 C.J. P 934 note 89 M. 
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bility of waters within a state,state bounda- 
ry lines,state taxation of federal of&cials or in- 
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strumentalities,^® federal taxes,^^ legal tender of 
the United States, conflict of laws,^® jurisdiction 


SUapljllity of caxrler 
Fla.—American Ry. Exp. Co. v. Fe- 
genbush. 144 So. 320. 107 Fla. 146. 
111.—^Hartford Live Stock Ins. Co. v. 
Rallway Express Agency, 274 111. 
App. 585. 

Kan.—Mangelsdorf Seed Co. v. Mis- 
souri Pac. R. Co.. 280 P. 890, 128 
Kan. 729. 

Miss.—^A. Polk & Son v. New Orleans 
& N. E, R. Co., 185 So. 664. 

Mo.—Crowell v. St. Louls-San Fran- 
cisco Ry. Co., App., 11 S.W.2d 1055. 
Neb.—^Robldoux v. Ghicago & N. W. 

R. Co., 204 N.W. 870, 113 Neb. 682, 
41 A.L.R. 446. 

N.T.—^Dodge, etc., Co. v. Pennsylva- 
nia R. Co., 162 N.Y.S. 549, 176 App. 
Div. 823. 

Obio.—St. Louis-San Franclsco Ry. 
Co. V. Glow Electric Co., 172 N.E. 
425, 35 Ohio App. 291. 

Or.—Coos Bay Amusement Co. v. 
American Ry. Express Co.. 277 P. 
107, 129 Or. 216. 

Tex.—Henderson v. Wells Fargo & 
Co. Express. Civ.App., 217 S.W. 
962. 

Belease valiiatioiL clausa In inter¬ 
state bili 

lowa.—Taylor v. Chicago. R. I. & P. 
Ry. Co., 227 N.W. 407, 208 lowa 
1396. 

Pexformanee of oontraot 

Mo.—^Burton v. Wabajah Ry. Co., 68 

S. W.2d 443. 382 Mo. 268, afflrming. 
App., 22 S.W.2d 201, and followed 
in Bozworth v. Wabash Ry. Co.. 
58 S.W.2d 448, 832 Mo. 277, afflrm- 
Ing Bosworth v. Wabash Ry. Co„ 
App., 21 S.W.2d 1110. 

Sagtilation of intrastate rates 
Mont.—State v. Northern Pac. Ry, 
Co., 205 P. 969, 62 Mont, 676. 
Semnxrage charges 
Mo.—^IVIilne Lumber Co. v. Michigan 
Cent. R Co., App., 67 S.W.2d 732. 
Interstate telegraph oompany or tel- 
egram 

Ala.—Ex parte Prlester, 102 So. 876, 
212 Ala. 271, reversing Prlester v. 
Western Union Telegraph Co., 102 
So. 372, 20 Ala.App. 388. 

Colo.—^Western Union Telegraph Co. 
V, Trinidad Bean & Elevator Co., 
267 P. 1068, 84 Colo. 93—Ryan v. 
Colorado Postal Telegraph Cable 
Co., 196 P. 646, 69 Colo. 642. 

Mo.—Clerk v. Western Union Tele¬ 
graph Co., 83 S.W.2d 982, 224 Mo. 
App. 1214—^Williams v. Western 
Union Telegraph Co., 276 S.W. 670, 
218 Mo.App. 364—^Brewer v. Postal 
Telegraph Cable Co., 223 S.W. 949. 
204 Mo.App. 276, certiorari denied 
41 S.Ct 15, 254 U.p. .647. 66 L. 
EdU 456—^DiflCenderlfer v. Western 
Union Telegraph Ca, 209 S.W. 706, 
199 Mo^App. 48;. 3 . . 


Nev.—^Postal Telegraph-Cable Co. v. 

Howe, 211 P. 358, 46 Nev. 239. 

N.C.—Thos. G. Hardie & Co. v. West¬ 
ern Union Telegraph Co., 128 S.E. 
600, 190 N.C. 45. 

Pa.—^Rixon v. Western Union Tele¬ 
graph Co., 114 A. 367, 271 Pa. 67. 
Tex.—^Western Union Telegraph Co. 
V. Dick, Civ.App., 235 S.W. 287— 
Western Union Telegraph Co. v. 
King, Civ.App., 236 S.W. 286— 
Western Union Telegraph Co. v. 
Epley, Civ.App., 218 S.W. 528. 

16 C.J. p 934 note 89 [1]. 

Pilotage 

Mass.—Commonwealth v. Kemp, 160 
N.E. 172, 254 Mass. 190. 

39. Conn.—Taft v. Lord, 103 A 644, 
92 Conn. 539, L.R.A1918E 545. 

III.—^People ex rei. Carr v. Murray, 
192 N.R 198. 367 111. 326, 94 AL. 
R 1487—^People ex rei. La Rue v. 
Meyerlng, 191 N.E. 318, 867 111 . 166 
—^People V. Baldwin, 174 N.E. 51, 
341 111. 604. 

Mo.—Ex parte Eliis, 9 S.W.2d 644, 
223 Mo.App. 125. 

S.D.—Orogan v. Welch, 227 N.W. 74, 
66 S.D. 613, 67 AL.R. 1474. 

Tenn.—State ex rei. Van Scoyoc v. 
State, 103 S.W.2d 26, 171 Tenn. 

867. 

Wash.—^Bx parte Roberts, 66 P.2d 
703, 186 Wash. 18. 

Wis.—Ex parte Henke. 177 N.W. 880, 
172 Wis. 36, 13 AL.R 409. ' 

15 C.J. p 935 note 90. 

40. Mass.—^Ahem's Case, 142 N.E. 
703, 247 Mass. 512. 

N.T.—Christensen v. Morae Dry 
Dock'& Repair Co., 214 N.T.S. 732, 
216 App.Div. 274, appeal dismissed 
154 N.E. 616, 243 N.T. 687. 

Or.—^Martinson v. State Industrlal 
Accident Commission, 60 P.2d 972, 
164 Or. 423, certiorari denied 57 
S.Ct. 436, 800 U.S. 659, 81 L.Bd. 

868 . 

Va.—Johnson v. G. T. Elliott, Inc., 
146 S.E. 298, 152 Va. 121. 

Wash.—^Novak v. Fishermen^s Pack- 
ing Corporation, 53 P.2d 386, 184 
Wash. 626—^Eclipse MIll Co. v. De¬ 
partment of Labor & Industries of 
Washington, 261 P. 130, 141 Wash, 
172, afflrmed Sultan Ry. & Timber 
Co. V. Department of Laboi: and 
Industries of State of Washington, 
48 S.Ct. 605, 277 U.S. 186, 72 L.Ed, 
820. 

Admixalty rrUes 

Commou-law courts, when trying 
case cognlzable in admlralty court, 
should ordlnarlly follow rules ob- 
taining in admlralty.—^Myrtle Polnt 
Transp. Co. v. Fort of CoquUle Riv¬ 
er. 168 P. 626, 86 . Or. Sil. 

Ctontrlbatory negligeaee 
The rule of .the United States su- 
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preme court that the common-law 
rule that contributory negligence 
bars recovery, and not the admlralty 
rule of comparative negligence, ap- 
plies in cases prosecuted in state 
courts for maritime torts, should he 
followed until modifled or limited by 
such court—Maleeny v. Standard 
Shipbuilding Corporation, 142 N.E. 
602, 237 N.T. 250, reversing 200 N.T. 
S. 938, 206 App.Div. 780. 

Xhjnxies on high seas 

In determining valldity of clauses 
limlting time for iUlng claim and 
brlnging suit for injuries received 
by passenger on steamer on the high 
seas, the federal cases are control- 
ling.—^Hubhard v, Matson Nav. Co., 
Cal.App., 93 P.2d 846. 

41. U.S.—^U. S. V. State of Oregon, 
66 S.Ct 610, 295 U.S. 1, 79 L.Ed. 
1267. 

lowa—Shortell v. Des Moines Elec¬ 
tric Co., 172 N.W. 649, 186 lowa 
469. 

Pa—Cleveland & P. R Co. v. Pitts- 
burgh Coal Co., 176 A 7, 317 Pa 
395, certiorari denied 66 S.Ct 655, 
295 U.S. 743, 79 L.Ed. 1689. 

42. Ark.—^Klssell v. Stevens, 261 S. 
W. 299, 164 Ark. 196. 

Miss.—^Hill City Compress Co. v. 
West Kentucky Coal Co., 122 So. 
747, 166 Miss. 55. 

43. Ky.—^Martin v. Kenesson, 119 
S.W.2d 644, 274 Ky. 681. 

Minn.—Geery v. Minnesota Tax Com¬ 
mission, 278 N.W. 694, 202 Mlnn. 
366. 

i Mo.—State ex rei. and to Use of 
Baumann v. Bowles, 115 S.W.2d 
805, 342 Mo. 367. 

Utah.—^Van Cott v. State Tax Com¬ 
mission of Utah, 79 F.2d 6 , 95 
Utah 43. certiorari granted State 
Tax Commission of Utah v. Van 
Cott 59 S.Ct 358, 306 U.S. 692, 83 
L.Ed. 375, vacated 59 S.Ct 605, 306 

U. S. 511, 83 L.Bd. 950. 

44b 111 .—^U. S. Express Co. v. Peo- 
ple, 62 N.B. 825, 196 111. 166. 

Pa—^Blddle Hardware Co. v, Ad- 
ams Express Co., 8 FaDlst. 43, 22 
PaCo. 1. 

Sstate tax 

N.H.—^Amoskeag Trust Co. v. Tnis- 
tees of Dartmouth College, 200 A 
786, 89 N.H. 471, 117 AL.R 1186. 
XxLoome tax 

U.S.—Aldrldge v. U. S., 64 CtCl. 424. 

45. IlL—Black v. Lusk, $9 111. 70. 

16 C.J. p 935 note 92. 

40. Tex.—^Metropolitan Life Ina Co. 

V. Wann, 109 S.W.2d 470, 130 Tex. 
400, 115 AL.R 1301, reversing, 
CiV.App., 81,S.\y'.2d 298. 
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of federal courts^'^ and the effert of their jud^- 
ments,^® jurisdiction of offenses committed on In- 
dian reservations,^^ removal of causes from state to 


federal conrts,®® liability of United States officers 
or agents and their stMreties,^! patents,52 bankrupt- 
cy,53 national banks,^^ and public lands or land 


47. IT.S.—^Neuss, Hessleln & Co. v. 
Van der Stegen, C-CA-China, 10 F. 
2d 772, certiorari denled Van der 
Stegen v. Neuss Hesslein & Co., 
46 S.Ct, 632, 271 U.S. 681. 70 U.S. 
1149. 

Ark.—State v. St. Louis-San Francls- 
co Ry. Co., 268 S W. 609, 259 S.W. 
415, 162 Ark. 443, certiorari denled 
State of Arkansas ex rei. XJtley v. 
St Louis-San Francisco Ry. Oo., 
45 S.Ct 90, 266 T7.S. 602, 69 L.FcL 
402. 

Mass.—In re Wolf*s Case, 189 N.E. 
85, 286 Mass. 181. 

N.J.—^Kennedy v. Coon, 106 A. 210, 
91 IT.J.Law 100, aflarmed Coon v. 
Kennedy, 108 A. 207, 91 N.J.Law 
598, error dismissed 39 S.Ct 146, 
248 U.S. 457, 63 L.Ed. 358. 

15 C.J. p 935 note 98. 

48. ni.—Rock Island Nat Bank v. 
Thompson, 60 N.E. 1089, 173 IlL 
593, 64 Am.S.R. 137, afflrmlng 74 
ntApp. 54. 

49. U.S.—^Tohyowan v. Luce, D.C, 
Wash., 291 F. 426. 

80. Wheihex canse Is xemovahle 
Ark.—^Missourl Pac. R. Co. v. Tomp- 
kins. 247 S.W. 64. 157 Ark. 16. 

Ky.—Lee v. Chesapeake & O. Ry. Co., 
266 S.W. 421. 201 Ky. 287. 

Mass.—^Lawrence Trust Co. v. Chase 
Securltles Corporation, 1^8 NJE3. 
905, 292 Mass. 481. 

Mich,-;—Uougherty v. Mlchlgan Bell 
Telephone Co., 209 N.W. 200, 235 
Mich. 416. 

N.a— "VjBja, Dyke v. Prudential Ins. 

Co., 134 S.E, 460, 192 N.C. 206. 

15 C.J. p 986 note 7. 

CosseanexLCO of appearancs 
Declsions of federal supreme court 
control as to consequences of ap- 
pearance for purpose of securing re¬ 
moval, 

Mlss.—McCoy V. Watson, 121 So. 116, 
153 Mlss. 416, suggestion of er¬ 
ror denied 122 So. 868, 164 Mlss. 
807. 

Mo.—^Electrolytlc Chlorlne Co. v. 
Wallace & Tleman Co., 41 S,W.2d 
1049, 328 Mo. 782, 78 A.L.R. 930. 
Contra 

Fla.—^Rorick v. Chancey, 178 So. 112, 
130 Fla. 442. 

81, Cal.—NatoU v. Davis, 242 P. 895, 
76 CaLApp. 309. 

Kan.—St. Paul Flre & Marine Ins. 
Co. V. Hines, 202 P. 682, 110 TTpyi, 

4. 

Mass.—Genga v. New York, N. H. & 
H. R. Co., 137 N.E. 637, 243 Mass. 
101 . 

Tea;.—^McKee v. Brooks, 64 Tex. 266, 

62. HL—Gllmore v. Sapp, 100 IlL 
297. 

Minn.—Dial Toaster Corporation v. | 


! Waters-Genter Co., 238 N.W. 870, 
181 Minn. 606. 

N.C.—^Maxwell v. Chemical Const. 
Co., 167 S.B. 606, 200 N.C. 600. 

53. U.S.—Albert Plck & Co. v. Wll- 
son, C.C.A.Iowa, 19 F.2d 18. 

Ala.—Wofford Bond & Mortgage Co. 

V. Adams, 133 So. 264, 222 Ala. 627. 
Ark.—^Lester v. Thomas, 296 S.W. 
717, 174 Ark. 351, certiorari denled 
Thomas v. Lester, 48 S.Ct 140, 275 
U.S. 667, 72 L.Ed. 430. 

Colo.—^People v. Ginsberg, 285 P. 
758, 87 Colo. 116—Wilder v. Colo- 
rado Motor Finance Co., 244 P. 696, 
79 Colo. 97. 

Ga,—Murray v. Miller, 121 S.B. 113, 
167 Ga 11—Covlngton v. Rosen- 
busch. 97 S.E. 78, 148 G^a. 469, an- 
swers to certifled questions con- 
formed to Covlngton v. Rosenbush, 
97 S.E. 462, 22 GaApp. 799. 
lowa—Scovel v. Pierce, 226 N.W. 
133, 208 lowa 776. 

Ky.—^Becker v. CrabVs Trustee in 
Bankruptcy, 21 S.W.2d 438, 231 
Ky. 354. 

Minn.—^Landy v. Martin, 258 N.W. 
673. 193 Minn. 262. 

Neb.—^Nebraska State Bank of Val- 
paraiso v. Citlzens' State Bank of 
Thedford, 240 N.W. 575, 122 Neb. 
522. 

N.Y.—Casaedy v. Johnstown Bank, 
2^6 N.Y.S. 202, 246 App.Biv. 337— 
Brenen v. Dahlstrom Metallic 
Door Co., 178 N.Y.S. 846, 189 App. 
Dlv. 686, reverslng 167 N.Y.S. 860 
—^Brown v. Hoyt 261 N.Y.S. 355, 
145 Mfac.' 916—Schneck v. Lewis, 
201 N.Y.S. 282, 121 Mlsc. 370, af- 
flrmed 206 N.Y.S. 968, 210 App.Div. 
845—Sturm v. Chatham & Phenix 
Nat Bank, 199’ N.Y.S. 895, 121 
Misc. 47. 

S.C.—Keenan v. Luther, 137 S.E. 144, 
138 S.C. 539. 

Tenn.—^Whaley v. King, 206 S.W. 31, 
141 Tenn. 1. 

Tex.—^Bvans v. Whlcker, Clv.App., 
69 S.W.2d 420, reversed on other 
grounds 90 S.W.2d 564, 126 Tex. 
621—^Bdrlngton v. Gee, Civ.App., 
SO S,W.2d 360—^Armstrong v. Neb- 
lett Civ.App., 19 S.W.2d 362, af- 
flrmed Neblett v. Armstrong, Com. 
App., 26 S.W.2d 166, 75 A.L.R, 577. 
Wash.—^Armour & Co. v. Becker, . 9 
P,2d 63. 167 Wash. 246. 

16 C.J. p 935 note 97. 

FrazlexJbexnke Act 
Wls.—Kalb V. Luce, 279 N.W. 686, 
228 Wls. 619, rehearlng denied 280 
N.W, 726, 228 Wis. 619, appeal dis- 
mlssed 59 S.Ct 107, 306 U.S. 566, 

83 L.Ed. 366, followed in 285 N.W. 
431, reversed.on other grounds 60 
S.Ct 343. 

B4i U.'S.--^ulley v. Wisdom, C.C.A. 
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Mlss., 69 F.2d 495—U. S. Fidellty 
& Guaranty Co. v. National Bank 
of America, D.C.Ind., 4 F.Supp. 
669, modifled on other grounds, C. 
C.A., National Bank of America v. 

U. S. Fidelity & Guaranty Co., 71 
P.2d 618, certiorari granted Jen- 
nlugs V. U. S. Fidelity & Guaran¬ 
ty Co., 66 S.Ct 112, 293 U.S. 643, 
79 L.Bd. 648, reversed on other 
grounds 66 S.Ct 394, 294 U.S. 216, 
79 L.Ed. 869, 99 A.L.R. 1248. 

111.—C. B. Healey & Son v. Steward- 
son Nat. Bank, 1 N.E.2d 868, 285 
IlLApp. 290. 

Ky.—^Moss V. First Nat Bank of 
Horse Cave’s Receiver, 66 S.W.2d 
88, 251 Ky. 390. 

N.J.—^Ellemm v. Labor Co-op. Nat. 
Bank of Paterson, 187 A. 640, 117 
N.J.Law 284. 

N.Y.—Longley v. Coons, 280 N.Y.S. 
17, 244 App.Div. 391, afflrmed 198 
NE. 571, 268 N.Y. 712—0’Connor 

V. Bankers Trust Co., 289 N.Y.S. 
262, 169 Mlso. 920, afflrmed 1 N.Y. 
S.2d 641, 253 App.Div. 714, motion 
granted 1 N.Y.S.2d 861, 263 App. 
Dlv. 797, afflrmed 0’Conner v. 
Bankers Trust Co., 16 N.B.2d 802. 
278 N.Y. 649. 

N.C.—^Board of Com*rs' of Brunswick 
County V. Bank of Southport, 145 
S.R 227, 196 N.C. 198—Planters' 
Nat' Bank of Virginia v. Wysong 
& Miles Co., 99 S.E. 199, 177 N.C. 
380, certiorari denied Wysong & 
Miles Co. V. Planters’ Nat Bank 
of Richmond, Va,, 40 S.Ct. 13, 250 
. U.S, 666, '63 L.Ed. 1197, and error 
dismissed 40 S.Ct 848, 261 U.S. 
668, 64 L.Ed. 418, followed in Bank 
^ of North America v. Wysong & 
Miles Co., 99 S.B. 207, 177 N.C. 394, 
certiorari denied Wysong & Miles 
Co. V. Bank of North America, 
Philadelphia, Pa., 40 S.Ct. 13, 260 
U.S. 666, 63 L.Ed. 1197, and error 
dismissed 40 S.Ct 348, 251 U.S. 
568. 64 L.Ed, 418. 

Or.—Glesy v. American Nat. Bank 
of Portland, 53 P.2d 20. 162 Or. 
516, certiorari denied Glesy v. 
First Nat Bank, 67 S.Ct 10, 299. 
U.S. 647, 81 L.Ed. 402. 

Tex,-Wray v. Citlzens’ Nat Bank 
of Dublin, Com.App., 288 S.W. 171, 
afflrmlng, Civ.App., 282 S.W. 659— 

. Wlse V. .Citizens Nat. Bank ^t 
Brownwood, qiv.App., 107 S.W.2d 
716—^Kosse Nat. Bank v. Derden, 
av.App.,' 86 S.W.2d 295. 

Wash.—^Lloyd v. Fidelity Nat Bank 
of Spokane, 18 P.2d 604, 169 Wash. 
107. 

Wyo.—^In re Riverton State Bank, 49 
P.2d 637-, 48 Wyo. 372, modlfying 
38 P.2d’ 603. 47 Wyo. 469. 

15 C.jr. p 985 note 98. ~ 
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grants of the United States.®** The state courts are 
also bound by such decisions with respect to nat- 
uralization and citizenship,®® the location of mining 
claims,®'^ former jeopardy in a capital case,®® the 
power of a state to impose a tax on a foreign Cor¬ 
poration measured by its capital stock as a condi- 


tion of its right to do bnsiness in the state,®® ques- 
tions involving jurisdiction or the manner of ac- 
quiring jurisdiction over foreign corporations,®® 
questions arising under the Federal Employers' 
Liability Act,®i or Federal Safety Appliance 


Wbo is trtooUiolder liable for 
Dank’s debts Is not matter of proce- 
dure, but relates to substantive 
riffhts, as to whlch federal rule ob- 
tains, so that state scintilla rule 
does not prevail in determination of 
such questlon.—Cheairs v. Stollen- 
werck, 168 So. 589. 232 Ala, 646. 
Stato tax on sliares 
Ala.—Ward v. First Nat Bank, 142 
So. 93. 225 Ala. 10. 

Pia,—Roberts v. American Nat 
Bank of Pensacola, 115 So. 261. 
94 Fla. 427. 

lowa.—Steele v. Madison County, 
200 N.W 330, 198 lowa 902—Des 
Molnes Nat. Bank v. Fairweather, 
181 N.W. 459, 191 lowa 1240, pe- 
titlon overruled 184 N.W. 318, 191 
lowa 1240, and afflrmed 44 S.Ct 
23. 263 U.S. 103, 68 L.Ed. 191— 
Se curi ty Sav. Bank v. Board of 
Review of City of Waterloo, 178 
N.W. 562, 189 lowa 468. 

Minn.—State v. First Nat Bank, 204 
N.W. 874, 164 Minn. 235. 

Wis.—First Nat. Bank v. City of 
Hartford, 203 N.W. 721, 187 Wis. 
290, reversed on other srounds 47 
S.Ct 462, 278 U.S. 648, 71 L.,Ed. 
767, and vacated 214 N.W. 617, 193 
Wis. 494. 

5&. U.S.—U. S. V. State of Ore^on, 
65 S.Ct 610, 296 U.S. 1, 79 L.Ed. 
1267. 

Ala.—Louisville & N. R. Co, v. Mal- 
chow, 114 So. 53, 216 Ala. 656. 
Colo.—Denver & S. L. Ry. Co. v. Pa¬ 
cific Lumber Co., 278 P, 1022, 86 
Colo. 86. 

Pla.—Seaboard Air Line Ry. Co. v. 
Board of Bond Trustees of Special 
Road and Bridge Dlst No. 1 of 
Alachua County, 108 So. 689, 91 
Fla. 612, 46 A.L.R 870. 

111.—^Daggett V. Wilkinson, 178 N.K 
41, 845 111. 244. 

Or.—Luscher v. Reynolds, 56 P.2d 
1158. 153 Or. 625. 

S.D.—Casey v. Butte County, 217 N. 

W. 508, 52 S.D. 334. 

Wash.—Thompson v. Savidge, 188 P. 

397, 110 Wash. 486. 

16 C.J. p 935 note 99. 

56. N.T.—People v. Newell, 1 How. 

Pr.,N.S., 8, afflrmed 38 Hun 78. 

67. Mont.—Street v. Delta Min. Co., 
112 P. 701, 42 Mont 871. 
sa Mont—State v. Keerl, 86 P. 862, 
33 Mont 501. 

59. Mont.—J. I. Case Threshing 
Mach. Co. V. Stewart, 199 P. 909, 
60 Mont 380. 

60. Ariz,—Wells Fargo k, Co. of 


Mexico, S. A. V. McArthur Bros. 
Mercantile Co., 26 P.2d 1021, 42 
Ariz, 405. 

N.H.—Campbell v. U. S. Radiator 
Corporation, 167 A. 558, 86 N.H. 
310. 

N.Y.—Kohn v. Wilkes-Barre Dry 
Goods Co.. 246 N.T.S. 426, 139 
Misc. 116. 

N.C.—Langley v. Planters Tobacco 
Warehouse, 1 S.E.2d 568, 216 N.C. 
237. 

S.C.—McSwain v. Adams Grain, etc., 
Co., 76 S.E. 117, 98 S.C. 103, Ann. 
Cas.l914D 900. 

Wis.—^Petition of Northfleld Iron Co., 
277 N.W. 168, 226 Wis. 487. 

Suabillty 

(1) Respecting suabillty of for¬ 
eign Corporation, federal authorities 
control on questions of due process, 
equal protection, and interstate com- 
luerce, and whether process was 
served on authorized agent.—^Ford 
Motor Co. V. Hali Auto Co., 147 So. 
603, 226 Ala. 885. 

(2) A like rule applles with re¬ 
spect to the question of whether Cor¬ 
poration was doing business in state. 
Ala.—^Ford Motor Co. v, Hali Auto 

Co., 147 So. 603, 2^6 Ala. 886. 
lowa.—^Walter M. Toole Co. v. Dis- 
trlbutors’ Group, 251 N.W. 689, 217 
lowa 422. 

N.T.—^Ray D. Lillibridge, Inc., v. 
Johnson Bronze Co., 222 N.T.S. 
130, 220 App,Div. 673, afflrmed 161 
N.E. 177, 247 N.T. 648—Samuel 
Hoffman, Inc. v. Mode Shoppe, 247 
N.T.S. 266, 138 Misc. 742—Schein- 
man v. Bonwit Teller & Co., 229 N. 
T.S. 783, 132 Misc. 311. 

S.C.—^Zeigler v. Puritan Mills, 199 S. 

E. 420, 188 S.C. 367. 

Tenn.—^Banks Grocery Co. v. Kelley- 
Clarke Co., 243 S.W. 879, 146 Tenn. 
679. 

(3) So whether foreign Corpora¬ 
tion served with process was pres- 
ent within state and service has 
been made on agent of representa- 
tive capacity or exercising deriva¬ 
tive authority within limits of state 
is a federal question on which the 
decisions of the supreme court of 
the United States are controlling.— 
Dahl V. Collette, 279 N.W. 561, 202 
Minn. 544. 

(4) Decisions of the United States 
supreme court as to the deflnition 
of an agent of a foreign Corporation 
on whom process could be served 
are controlling in construing state^s 
statute.—Zeigler v. Puritan Mills, 
supra. 


61. U.S.—Chesapeake & O. Ry. Co. • 
V. Kuhn, Ohio, 52 S.Ct. 46, 284 U.S. 
44, 76 L.Ed. 157—^Mlssouri Pac. B. 
Co. V. Aeby, 48 S.Ct 177, 276 U.S. 
426, 72 L.Ed. 351, reversing Aeby 
V, Missouri Pac. R. Co., 285 S.W. 
965, 313 Mo. 492, certiorari granted 
Missouri Pac. R. Co. v. Aeby, 47 S. 
Ct 108, 273 U.S. 679, 71 L.Ed. 836, 
mandate conformed to Aeby v- 
Mlssouri Pac. R. Co., 6 S.W.2d 
1116. 

Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203—Mobile & O. R. 
Co. V. Williams. 129 So. 60. 221 
Ala. 402—Bugg v. Sanders, 121 So. 
410, 219 Ala. 129. 

Ariz.—Southern Pac. Co. v- Gaste- 
lum, 297 P. 876, 38 Ariz. 127. 

Ark.—^De Queen & B. R. Co. v. Dye, 

68 S.W.2d 966, 187 Ark. 219. 

Cal.—Hoogbruln v. Atchison, T. & 

S. F. Ry. Co., 2 P.2d 992, 213 Cal. 
582—Hines v. Industrial Accident 
Commission, 192 P. 869, 184 Cal. 

1, 14 AL.R. 720, certiorari denied 
Payne v. Industrial Accident Com¬ 
mission. 41 S.Ct. 218, 264 U.S. 666, 
66 LEd. 459—^Weiand v. Southern 
Pac. Co., App., 93 P.2d 1023—King, 
V. Schumacher, App., 89 P.2d 466 
—^Matthews v. Southern Pac. Co.,. 

69 P.2d 220, 16 Cal.App.2d 36— 
Haskins v. Southern Pac. Co., 39 P. 
2d 895, 3 CalA.pp.2d 177—Williams 
V. Southern Pac. Co., 202 P. 366, 
64 Cal.App. 671, certiorari denied 
42 S.Ct 315, 268 U.S. 622, 66 L.Ed. 
796—^Werner v. Southern Pac. Co., 
186 P. 1016, 44 Cal.App. 76. 

111.—Huir V. Illinois Cent. R. Co., 
199 N.E. 116, 362 111. 95, afflrmed 
279 IlLApp. 323—Kusturln v. Chi- 
cago & A. R. Co., 122 N.E. 612, 287 
111. 306, affirming 209 Ill.App. 55— 
Stott V. Thompson, 14 N.B.2d 246, 
294 Ill-App. 460, certiorari denied 
Thompson v. Scott,' 69 S.Ct. 106, 
306 U.S. 639, 83 L.Ed. 411—Chest- 
nut V. Chicago, B. & Q. R. Co., 1 
N.B.2d 811, 284 Ill.App. 317—Huff 
V. Illinois Cent. R. Co., 279 111.App. 
323, afflrmed 199 N.E. 116, 362 IU. 
96—Union Bank of Chicago v. Chi¬ 
cago & N. W. Ry. Co.. 267 IlLApp. 
654__Miller v. Miller, 267 IlLApp. 
287—^Humphreys v. Bast St Louis 
& Suburban Ry. Co., 253 Ill.App. 
450—Genzel v. New Tork, C. & St 
L. R. Co., 249 IlLApp. 164—^Beck 
V. Baltlmore & O. R. Co., 244 111. 
App. 441—^Foreman Trust & Sav- 
ings Bank v. Grand Trunk West¬ 
ern Ry. Co., 242 IlLApp. 428, cer¬ 
tiorari denied 49 S.Ct 252, 279 U.S. 
839, 73 luBd. 986—Dunlavy v. Chi- 


373. 
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cago, B. & Q. R. Co., 200 Ill.App. 
76. 

Ind.—Pennsylvania R. Co. v. Martin, 
170 N.B. 654, 98 Ind.App. 268. 
lowa.—^Bennett v. Atchison, T. & S. 
P. Ry. Co., 183 N.W. 424, 191 lowa 
1333—^Wriffht v. Interurban Ry. 
Co., 179 N.W. 877, 189 lowa 1316, 
certiorari denied Wright v. Inter¬ 
urban R. Co.. 41 S.Ct 875, 256 U. 
S. 570, 65 L.Bd. 791. 

Kan.—^McDougall v, Atchison, T. & 
S. P. Ry. Co., 186 P. 1028, 106 Kan. 
135, certiorari denied 41 S.Ct. 6, 
264 U.S. 629, 66 L.Ed. 446. 

Ky.—Iiouisville & N. R. Co. v. Mc- 
Coy, 110 S.W.2d 433—^Louisville 
& N. R. Co. V. Noble*s Adm'x, 54 
S.W.2d 636, 246 Ky. 86—Chesa- 
peake & O. Ry. Co. v. Howard*s 
Adm*x, 51 S.W.2d 461. 244 Ky. 838, 
certiorari denied Chesapeake & O. 
Ry. Co. V. Howard, 63 S.Ct. 315, 
287 U.S. 670, 77 L.Ed. 678—Louis- 
vUle & N. R. Co. V. Grant, 27 S.W. 
2d 980, 234 Ky. 276. 

La.—^Harris v. Tazoo & M. V. R. Co., 
App., 183 So. 108—Snow v. Texas 
& P. Ry. Co., App., 166 So. 200. 
Mass.—^Lrynch v. New York, N. H. & 
K. R. R., 200 N.E. 877—Saunders 

V. Boston & M. R R., 191 N.E. 381, 
287 Mass. 56—Shipp v. Boston & 
M. R. R, 186 N.E. 653, 283 Mass. 
266. 

Mich.—^Howe v. Michigan Cent. R. 
Co.. 211 N-W. 111, 236 Mich. 677, 
‘certiorari denied 47 S.Ct. 676, 274 

U. S. 738, 71 L.Ed. 1817. 

Miss.—Favre v. Loulsvllle & N. R 
Co.. 178 So. 827, 180 Miss. 843. 

Mo.—Hairls v. Mlssouri Pac. R Co., 
114 S.W.2d 988, 842 Mo. 830, cer¬ 
tiorari denied 69 S.Ct. 77, 306 U.S. 
618, 88 L.EcU 394—Drew v. Mls- 
sourl Pac. R Co., 100 S.W.2d 516, 
840 Mo. 321—Williams v. St. 
liOuis-San Francisco Ry. Co., 85 S. 

W. 2d 624, 337 Mo, 667—Jenkins v. 
Wabash Ry. Co., 73 S.W.2d 1002, 
835 Mo. 748—^Milburn v. Chicago, 
M., St. P. & P, R. Co., 66 S.W.2d 
80, 331 Mo. 1171—State ex rei. 
New York, C. & St. L. R Co. v. 
Norton!. 66 S.W.2d 272, 381 Mo. 
764, 86 AL.R 346—Allen v. St. 
Louls-San Francisco Ry. Co., 63 
S.W.2d 884, 331 Mo. 461—Moran v. 
Atchison, T. & S. F. Ry. Co., 48 
S.W.2d 881, 330 Mo. 278, certiorari 
denied Atchison, T. & S. F. R Co. 

V. Moran, 53 S.Ct. 21, 287 U.S. 621, 
77 L.Bd. 589—^Norton v. Wheelock, 
23 6.W.2d 142, 323 Mo. 913, cer¬ 
tiorari denied Wheelock v. Norton, 
60 S.Ct. 856, 281 U.S. 752, 74 L.Ed. 
1162—Hamilton v. St. Louis-San 
Francisco Ry. Co., 300 S.W. 787, 
818 Mo. 123—Sweany v. Wabash 
Ry. Co., 80 S.W.2d 216, 229 Mo.App. 
898—^Voorhees v. Chlcago,’ R L & 
P. Ry. Co., App., 7 S.W.2d 740. 

lont.—^Matti v. Chicago, M. & St. 
P. Ry. Co., 176 P. 164, 66 Mont. 
280. 

Teb.—Sulllvan v. Chlcago & N. W. 


Ry. Co.. 268 N.W. 38, 128 Neb. 92, 
certiorari denied 66 S Ct. 831, 296 

U. S. 749, 79 L.Bd. 1694 —Lenz v. 
Union Pac. R Co., 268 N.W. 38, 
128 Neb. 99—^Preble v. Union 
Stockyards Co. of Omaha, 193 N. 

W. 910, 110 Neb. 883—Morris v. 
Missourl Pac. R. Co., 187 N.W. 130, 
107 Neb. 788. 

N.J.—Cvelich v. Erie R Co., 199 A. 
771, 120 N.J.Law 414, afflrmed 

4 A.2d 271, 122 N.J.Law 26. 

N.Y.—McMullen v. Pennsylvania R 
Qo., 275 N.Y.S. 692. 242 App.Div. 
470, afflrmed 196 N.E. 689, 267 N. 
Y. 680, certiorari denied 66 S.Ct. 
123, 296 U.S. 607. 80 L.Bd. 431— 
Popadlnes v. Davis, 209 N.Y.S. 
689, 213 App.Div. 9. 

N.C.—^Batton v. Atlantic Coast Line 

R. Co., 193 SE. 674, 212 N.C. 266, 
certiorari denied Atlantic Coast 
Line R Co. v. Batton, 58 S.Ct. 760, 
303 U.S. 661, 82 L.Ed. 1112—Vest 

V. Atlantic Coast Line R Co., 179 

S. E. 607, 208 N.C. 80—Wolfe v. At¬ 
lantic Coast Line R Co.. 166 S.E. 
469, 199 N.C. 613—Pyatt v. South¬ 
ern Ry. Co., 164 S.E. 847, 199 N.C 
897 —Cole V. Seaboard Air Line Ry. 
Co., 164 S.B. 682, 199 N.C. 889, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Cole, .51 S.Ct. 182, 282 
U.S. 898, 76 L.Ed. 791—Austin v. 
Southern Ry. Co., 148 S.E. 446. 197 
N.C. 319—Troxler v. Southern Ry. 
Co,. 140 S.B. 20. 194 N.C. 446— 
Inge V. Seaboard Air il^i^ine Ry. Co.^ 
136 S.B. 622, 192 N.C. 622, certio¬ 
rari denied Seaboard Air Line R. 
Co. V. Inge, 47 S.Ct 466, 273 U S. 
753, 71 L.Ed. 874. 

Ohio.—Bevan v. New York, C. & St 
L. R Co., 6 N.B.2d 982, 132 Ohio 
St. 246, certiorari denied 67 S.Ct 
924, 301 U.S. 695, 81 L.Ed. 1351— 
New York, C. & St. L. R Co. v. 
Biermacher, 143 N.E. 670, 110 Ohio 
St. 173'—^Moore v. Industrlal Com- 
mission of Ohio, 197 N.E. 403, 49 
Ohio App. 386-7-Omin v. Baltlmore 
& O. S, W. R Co., 8 Ohio App. 161 
—^Flannery v. Cleveland, C., C. & 

. St L. Ry. Co., 26 Ohio Cir.Ct,N.S., | 
49. 

Or.—Jackson v. United Rys. Co., 28 
P.2d 836, 146 Or. 546—Christie v. 
Great Northern Ry. Co., 20 P.2d 
377, 142 Or. 321—Adskim v. Ore- 
gon-Washlngton R & Nav. Co., 276 
P. 1094, 129 Or. 169—Ebell v. Ore- 
gon-Washlngton R & Nav. Co., 221 
P. 1062, 110 Or. 665. 

Pa.—^McCully v. Monongahela Ry. 
Co., 137 A. 623, 289 Pa. 398, certio¬ 
rari denied 48 S.Ct 37, 276 U.S. 642, 
72 L.Bd. 416—Llndway v. Pennsyl¬ 
vania Co., 112 A. 40, 268 Pa. 491— 
Baltimore & O. R Co. v. Barry, 87 
Pa.L.J. 851. 

S.C.-^Willlamson v. Southern Ry. 
Co., 191 S.E. 79, 188 S.a 812— 
Johnston v. Atlantic Coast Line R 
Co., 190 S.E. 459, 188 SiC. 126~^i 
Terry v. Atlantic Coast Line R. 
Co., 186 S.B. 169, 181 S.C. 161 t— 

374 , 


Lytie V. Southern Ry.—Carollna 
Division, 171 S.E. 42, 171 S.a 221, 
90 A.L.R. 915, certiorari denied 
Southern Ry.—Carolina Division v. 
Lytie, 64 S.Ct 63, 290 U.S. .645, 78 
L.Ed. 660—Southern Ry. Co. v. 
Moore, 155 S.E. 740, 158 S.C. 446, 
73 AL.R 582, certiorari grranted 
51 S.Ct 660, 283 U.S. 816, 76 L. 
Ed. 1432—Shlver v. Atlantic Coast 
Line R Co., 162 S.E. 717, 155 S.C. 
631. 

S.D.—Polluck V. Minneapblls & St. L. 
R Co., 166 N.W. 641, 40 S.D. 186, 
certiorari denied 39 S.Ct. 6, 248 U, 
S. 658. 63 L.Ed. 421. 

Tenn.—Draper v. Louisville & N. R 
Co., 66 S.W.2d 1003, 17 TennApp. 
213. 

Tex.—Texas & N. O. R Co. v. 
Warden, 78 S.W.2d 164, 126 Tex. 
193, reversing, Clv.App., 49 S.W.2d 
486—Saxon v. Atchison, T. & S, F. 
Ry. Co., Com.App., 36 S.W.2d 228, 
reversing Atchison, T. & S. P. Ry. 
Co. v. Saxon, Civ.App., 21 S.W.2d 
686, and rehearing denied, Saxon v. 
Atchison, T. & S. F. Ry. Co., Com. 
App., 38 S.W.2d 776, certiorari 
granted Atchison, T. & S. P. Ry. 
Co. V. Saxon, 62 S.Ct 30, 284 U.S. 
604, 76 L.Ed. 518, reversed on other 
^ grounds 52 S.Ct 229, 284 U.S. 458, 
76 LEd. 397, conformed to Atchi- 
Bon T. & S. F. Ry. Co., Com.App., 
60 S.W.2d 1096—Texas & P. Ry. 
Co. V. Gibson, Com.App., 288 S.W. 
823, afflrming, Civ.App., 281 S.W. 
662, and certiorari granted 47 S. 
Ct 669, 274 U.S. 731, 71 L.Ed. 
1326, certiorari denied 47 S.Ct 7.63, 
274 U.S. 748, 71 L.Bd. 1330, revok- 
ing certiorari 47 S.Ct 669, 274 U. 
S. 731, 71 L.Ed. 1326—Smithers v. 
Fort Worth & D. C. Ry. Co., Com. 
App., 227 S.W. 764, afflrming Fort 
Worth & D. C. Ry. Co. v. Smithers, 
Civ.App., 249 S.W. 286—Gulf, C. & 
S. P. R, Co. V. Spivey, Civ.App., 
66 S.W.2d 655, certiorari denied 
Spivey V. Gulf, C. & S. P. R Co., 
64 S.Ct 98, 290 U.S. 676, 78 L.Ed. 
683—Texas & N. O. R Co. v. Web¬ 
ster, Civ.App.. 63 S.W.2d 656, af¬ 
flrmed 70 ’S.W.2d 394, 123 Tex. 
197, certiorari denied 65 S.Ct 93, 
293 U.S. 680, 79 L.Ed. 677, re¬ 
hearing denied 56 S.Ct. 138, 293 
U.S. 630, 79 L.Bd. 716—Dawson v. 
Texas & P, Ry. Co., 46 S.W.2d 867, 
reversed on other grrounds 70 S.W.' 
2d 392, 123 Tex. 191, certiorari de¬ 
nied Texas & P. Ry. Co. v. Daw¬ 
son, 55 S.Ct 110, 293 U.S. 680, 79 
L.Ed. 677—Fort Worth & D. U Ry.‘ 
Co. V. Griffith, Civ.App., 27 S.W.2d. 
361, error refused—Houston & T.' 
C. R Co. V. Robins, Civ.App., 28 
S.W.2d 461, error refused—Mis-' 
souri, R & T. R Co. v. Jordan, 
Civ.App., 2 S.W.2d 812—^Rowe v,. 
Colorado & S. R Co., Civ.App., 205 
S.W. 731, error refused—^Pt Worth 
& R G. Ry. Co. V. Bird, Clv.App., 
196 S.W. 697,. reversed on other 
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grrounds Blrd v. Pt Worth & R. O. 
R. Co., 207 S.W. 518, 109 Teic, 323. 
Utah.—^Blswood v. Oregron Short 
Line R. Co., 28 P.2d 925, 82 XJtah 
285—^Miller v. Southern Pac. Co., 
21 P.2d 866, 82 Utah 46, certio¬ 
rari denied Southern Pac. Co. v. 
Miller, 54 S.Ct. 207, 290 U.S. 697, 
78 L.£!d. 600—Gultron v. Oregon 
Short Line R. Co., 217 P. 971, 62 
Utah 76. 

Ta.—Southern Ry. Co. v. Wilmouth, 
153 S.B. 874, 164 Va. 682, certio¬ 
rari denied Wilmouth v. Southern 
Ry. Corporation, 61 S.Ct 81, 282 

U.S. 878, 76 L.Ed. 776. 

Wash.—Schosboek v. Chicago, M., St. 
P. & P. R. Ce., 63 P.2d 477. 188 
Wash. 672, modided on other 
grounds 71 P.2d 648, 191 Wash. 
425. 

Wis.—^Lind v. Chicago, M., St P. d: 
P. Ry. Co., 266 N.W. 706, 216 Wis. 
405—Dretzka v. Chicago & N. W. 
Ry. Co., 256 N.W. 703, 216 Wis. 
111 . 

15 C.J. p 936 note 5. 

Whether employee. was «ngaged in 
Interstate oommerce 
Ala.—Louisville & N. R. Co. v. Pet- 
tis, 89 So. 201, 206 Ala. 96. 

Aria.—Saxton v. B1 Paso & S. W. R. 

Co., 188 P. 267, 21 Aria. 323. 

Cal;—Southern Pac. Co. v. Induatrial 
Acc. Commlssion, 171 P. 1071, 178 
Cal. 20, certiorari denied Southern 
Pac. Co. V. Industrial Accident 
Commlssion of State of Califomla 
88 S.Ct. 682. 247 U.S. 616, 62 L.Bd. 
1244. 

111.—^Day V. Chicago & N. W. Ry. Co., 
188 N.E. 540, 354 111. 469, affirming 
269 IlLApp. 436—Bartosik v. Chi¬ 
cago River & Indlana R. Co., 266 
IlLApp. 28, certiorari denied 58 S. 
Ct. 401, 288 U.S, 609, 77 L.Ed. 983. 
Ky.—^Watson v. Louisville & N. R. 

Co., 46 S.W.2d 499, 242 Ky. 14. 
Mass.—^McC-^be v. Boston Terminal 
Co.. 22 N.E.2d 38, certiorari grant- 
ed 60 S.Ct 173. 

Mo.—Clevinger v. .St. Louis-San 
Pranclsco Ry. Co., 109 S.W.ad 
369, 841 Mo. 797, certiorari detaied 
.68 S.Ct 366, •802 U.S. 760, 32 L. 
Bd. 588—Stogsdill y. St I-ouis-San 
Franclsco Ry. Co., 85 S.W.2d 447, 
337 Mo. 126—McNatt v. Wabash 
Ry. Co.. 74 S.W.2d 626. 885 Mo. 
999—^Riley v. Wabash Ry. Co., 44 
S.W-2d 136, 328 Mo. 910—Berry v. 
St. Louls-San Franclsco Ry. Co., 
26 S.W.2d 988, 324 Mo. 776, certio¬ 
rari denied St. Lotiis-San I^ran- 
cisco Ry. Co. v. Berry, 60 S.Ct 464, 
'281 U.S. 766, 74 L.Bd. 1178. ‘ 
N.J.—Heraog v. Hines, 112 A. 816, 96 
.N.J.Law 98. 

N:-X.—Hlser v. Davls, 194 N.Y.S. -276, 
201 App.DiV. 213, affirmed 1,87 N.B. 
596, 234 N.Y. 800. 

Or.—Donaghy v. Oregon-Washington 
.R,J^& Nav. Co., 288 P-.IOOA, 183 
,663, reheartng',Adenied .^2917 P. 
1017, 133 Or. 663. i 
Pa.—^Mayers,.v. Union,R.'-Co.f,U).0 A 


967, 266 Pa. 474, certiorari de¬ 
nied 37 S.Ct. 482, 243 U.S. 6B6, 61 
L.Ekl. 949—Backes v. Pennsylvania 
R. Co., 200 A. 181. 132 Pa-Super. 
29—^Mason v. Reading Co., 195 A 
754, 129 Pa.Super. 289—Brown v. 
LehJgh Valley R. Co., 184 A 290, 
121 Pa.Super. 380—Elder v. Penn¬ 
sylvania R. Co., 180 A 183, 118 Pa. 
Super. 137—^Dunkell v. Pennsyl¬ 
vania R. Co., 163 A 70, 106 Pa. 
Super. 356, certiorari denied 53 S. 
Ct 527, 289 U.S. 727, 77 L.Bd. 
1476. 

Tex.—Texas & P. Ry. Co. v. Kelly» 
Com.App., 51 S.W.2d 299, reversing, 
Clv.App., 36 S.W.2d 749, and certio¬ 
rari denied Kelly v. Texas & P. R. 
Co., 63 S.Ct 90, 287 U.S. 644, 71 
L.Ed. 557. 

Utah.—Steward v. Industrial Com- 
mission of Utah, 16 P.2d 334. 80 
Utah 394—Utah Rapid Transit Co. 
V. Induatrial Commlssion of Utah, 
204 P. 87, 69 Utah 232—Kuchen- 
meister v. Los Angeles & S. L. R. 
Co., 172 P. 725, 52 Utah 116. 
Wash.—Bennor v. Oregon-Washing¬ 
ton R. & Nav. Co.. 27 P.2d 1082. 176 
Wash. 559. 

15 C.J. p 936 note 5 tbl. 

What constltiLteB negliganoe 
Ark.—^Kansas City Southern Ry. Co. 
V. Larsen, 114 S.W.2d 1081, 195 
Ark. 808, certiorari denied 59 S.Ct 
82, US. 621, 83 LBd. 897— 
Kansas City Southern Ry. Co. v. 
Brock. 98 S,W.2d 949, 193 Ark. 210 
—^Misaouri Pac. R. Co. v. Mont- 
gomery, 55 S.W,2d 68, 186 Ark. 537, 
certiorari denied 53 B.Ct. 690, 289 
U.S. 747, 77 L.Bd, 1493—Mlssouri 
Pac. R. Co. V. Remel, 48 S.W.2d 
548, 185 Ark. 598, certiorari denied 
53 S.Ct 85. 287 U.S. 634, 77 L.Ed. 
550—St Louis-San Franclsco Ry. 
Co. V. Pine, 44 S.W.2d 340, 184 
Ark. 940, certiorari denied 52 S.Ct 
502, 286 U.S. 552, 76 L-Bd. 1287— 
St. Louls San-Francisco Ry. Co. v. 
Blshop, 33 S.W.2d 388, 182 Ark. 
763, certiorari denied 61 S.Ct 647, 
288 U.S. '854, 76 L.Bd. 1461—St 
Louls-San Franclsco Ry. Co. v. 
Smith, 19 S.W.2d 1102, 179 Ark. 
'1015—^Missouri Pac. R. Co. v. Skip- 
per, 298 S.W. 84», 174 Ark. 1083, 
certiorari denied 248 S.Ct 322, 276 
U.S. 629, 72 L.Ed. 740. 

Cal.—Bobo V. Northwestern Pac. R. 
Co., 19 P.2d 10. 129 Cal.App. 273, 

. certiorari granted Northwestern 
Pac. R. Co. V. Bobo, 54 S.Ct 59, 290 
U.S. 612, 78 L.Bd. 535» reversed on 
other grounds 54 S.Ct 263» 290 U. 
S. 499, 78 L.Bd. 462. 

Ky.—Gincinnatl, N. O. & TL P.- Ry. 
Co.. ,v. Heinz, 14 S.W.2d. 138, 227 
Ky. 816. 

Mo.—Weaver v. Mobile & 0.'’R. Co., 
120 S.W.2d 1105—^Brimer v. Davls, 
245 S.W. 404, 211 Mo.App. '47. 

Neb.—^Diller v. Chicago;* B. & Q. R. 

Co.. '22$ N.W. 888, 119 Neb. 494, 
N.H.—Sweeney v. Boston & M. .R, R., 
174 A N.H. 90. affirmed 175 
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A 243, 87 N.H. 90, certiorari de¬ 
nied 55 S.Ct 638, 294 U.S. 728, 79 
L.Bd. 1258. 

N.C.—Potter v. Atlantic Coast Line 
R. Co., 147 S.E. 698, 197 N.C. 17. 
Or.—^Makino v. Spokane, P. & S. Ry. 

Co., 63 P.2d 1082, 155 Or. 317. 

Pa-—Fitzgerald v. Pennsylvania R. 

R., 184 A 299, 121 Pa.Super. 461. 
Tex.—Rio Grande, B. P. & S. P. R- 
Co. V. Dupree, Com.App., 55 S.W. 
2d 522, afELrming, CivApp., 35 S. 
W.2d 809. 

Wis.—Kalashian v. Hines, 177 N.W. 
602, 171 Wis. 429. 

ApplioabUity of res Ipsa dootrlne 
Cal.—Connor v. Atchison, T. & S. P. 
Ry. Co., 207 P. 378, 189 Cal. 1, 22 

AL.R. 1462. 

Ky.—Louisville & N. R. Co. v. Grant, 
2 S.W.2d 1063, 223 Ky. 39. 

Mo.—^Noce V. St Louls-San Pran- 
cisco Ry. Co., 85 S.W.2d 637, 337 
Mo. 689. 

Farty entittled to sue and uatnxe of 
xight 

N.Y.—McCarthy v. New York Cent 

R. Co., 286 N.Y.S. 598, 247 App.Dlv. 
50. 

Assumption of xisk 
Cal.—^Bobo v. Northwestern Pac. R. 
Co., 19 P.2d 10, 129 Cal.App. 273, 
certiorari granted Northwestern 
Pac. R. Co. V. Bobo, 54 S.Ct 59, 290 
U.S. 612. 78 L.Bd. 535, reversed on 
other grounds 64 S.Ct 263, 290 U. 

S. 499, 78 L-Ed. 462. 

111.—^Burns v. Jackson, 224 IlLApp. 
519. See Roberts v. Cleveland, C., 
C. & St L. Ry. Co., 202 IlLApp. 
480. affirmed 117 N.B. 97, 279 IlL 
493. 

Ky.—Chesapeake & O. Ry. Co. v. 

Cralg, 17 S.W.2d 224. 229 Ky. 365. 
Mass.—^Hietala v. Boston & A R. R., 

8 N.B.2d 377, certiorari denied Bos¬ 
ton & Albany R. Co. v. Hietala, 57 
j S.Ct 116, 299 U.S. 689, 81 L.Bd. 
434. 

Mo.—^Amold V. Scandrett, 181 S.W.2d 
542—^Rowe v. Mlssourl-Kansas- 
Texas R. Co., 100 S.W.2d 480, 339 
Mo. 1145, certiorari denied Mis- 
souri-Kansas-Texas R. Co. v. 
Rowe, 57 S.Ct 671, 300 U.S. 680, 
81 L.Bd. 884—Williams v. Ter¬ 
minal R. Ass*n of St Louls, 98 
S.W.2d 651, 339 Mo. 694, certio¬ 
rari denied 57 S.Ct 611, 300 U.S. 
669, 81 lABd. 876—Webber v. Ter¬ 
minal R. Ass*n of St Louls, 70 S. 

W.2d 863, 336 Mo. 11—State ex rei. 
St liouis-San Pranclsco Ry. Co. v. 
Cox. 46 S.W.2d 849, 329 Mo. 292, 
Quashlng certiorari Hankins v. St 
Louls-San Pranclsco Ry.- Co., App.. 
31 S.W.2d 696—^Pope v. Terminal 
R. As8*n of St Louls. 254 S.W. 43— 
Williams V. St. Joseph & G. L 
Ry. Co., App., 112 S.W.2d 118— 
Sweeney v. Terminal R. A88’n of 
St Louls, App.. 110 S.W.2d 852— 
'Weber v. Terminal Railroad Ass^n 
• of St Louls, App., 20 S.W.2d 601. 
N.J.—^MdGarry v. Central B. Co. of 
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Act,®2 questions affecting relations as a nation with 
foreign countries,®* and such questions as whether 
a right claimed under the federal constitution is 
properly pleaded,®^ and whether an appeal to the 
United States supreme court operates as a super¬ 
sedeas.®® Also, the decisions of the United States 


supreme court fumish the ultimate authority for 
determining the law of a territory®® or of the Dis- 
trict of Columbia.®^ 

In the absence of controlling federal precedent a 
state court may determine federal questions by the 
exercise of its own judgment,®® and, although state 


New Jersey, 147 A. 472, 106 N.J. 
Law 590. 

N.D.—^DeMoss v. Great Northern 
Ry. Co.. 272 N.W. 606. 67 N.D. 
412. 

Pa.—^Reed v. Director General of 
Ballroads, 110 A. 264, 267 Pa. 86. 
certiorari grranted 41 S.Ct. 7, 264 TJ. 
S. 622, 65 L.El. 443. reversed on 
other ffrounds 42 S.Ct. 191. 258 U.S. 
92. 66 L.Ed. 480. 

Ter.—^Texas & P. Ry. Co. v. Per- 
klna, Com.App., 48 S.W.2d 249, re- 
verslngr, Clv.App., 29 S.W.2d 836— 
Atchison, T. & S. F. Ry. Co. v. 
Francis, Civ.App., 227 S.W. 842, af- 
flrmed Francis v. Atchison, T. & 
S. P. Ry. Co.. 253 S.W. 819, 118 
Ter. 202. 30 A.L.R. 114. 

Utah.—^McAfee v. Ogden Union Ry. 
& Depot Co.. 218 P. 98, 62 Utah 
115. 

Wash.—Stanke v. Spokane, C. D. & 
P. R. Co.. 43 P.2d 961, 181 Wash. 
472—^Imbler v. Spokane, P. & S, 
Ry. Co., 2 P.2d 896, 164 Wash. 299 
—Cross V. Spokane, P. & S. Ry. 
Co., 291 P, 336, 168 Wash. 428, 71 
A.L.R, 451, certiorari denled Spo¬ 
kane. P. & S. R. Co. V. Cross, 61 
S.CL 845, 288 U.S. .821, 76 L.Ed. 
1436. 

W.Va-—Harness v. Baltimore & O. 
R. Co.. 103 S.E. 866, 86 W.Va. 284. 

Bnrdeai and gnaatnm of pzoof 
U.S.—Western & A, R R. v. Hughes, 
49 S.Ct 231. 278 U.S. 496, 73 L.Ed. 
473, affirmlng 142 S.E. 185, 37 Ga. 
App. 771, certiorari granted 49 S. 
Ct. 18, 278 U.S. 688. 73 L.Ed. 622. 
Ala.—^Louisvllle & N. R. Co. v. Hali, 
135 So. 466, 223 Ala. 338, certiorari 
denied 62 S.Ct 37, 284 U.S. 661, 76 
L.Ed. 560. 

Ga.—^Louisvllle & N. R. Co, v. Rud- 
der,'l47 S.E. 796, 89 Ga,App. 618. 
Okl.—^Pryor v. Chlcago, R. I. & P. 

Ry. Co., 39 P.2d 663, 170 OkL 168. 
W.Va,—Staton v. Vlrginlan Ry. Co., 
195 S.E. 601—^Harness v. Baltimore 
& O. R. Co„ 103 S.B. 866, 86 W.Va. 
284. 

Uffeasnre of dantages 
IlL—Kennedy v. Ross, 213 III.App. 
446. 

Ky.—^Louisvllle ,& N. R. Co. v. 
JTohle’s Adm’r, 28 S.W.2d 733, 234 
Ky. 604—Chesapeake & O. Ry. Co. 
V, Maggard*s .Adm'r, 285 S.W. 736, 
193 Ky. 259—Cincinnati, et«., R. 
Co. V. Nolan, 170 S.W. 660, 161 Ky. 
206. 

La.—Simmons v. Loulsiana Ry. & 
Nav. Co., 90 So. 24, 149 La. 686— 
.Jones V. Kansas City. Southern Ry. 
Co., 78 So. ^68, 143 La. 807,.< ^ 


Neb.--Sheean v. Htnes, 184 N.W. 934, 
107 Neb. 36--Sweat v. Hines, 184 
N.W. 927, 107 Neb. 1. 

N.C.—Strunks v. Payne, 114 S.K 840. 
184 N.C. 682. 

S.C.—Toungblood v. Southern Ry- 
Co., 149 S.B. 742, 162 S.C. 266. 77 
A.L.R. 1419. 

Tex,—Texas & P. Ry. Co. v. Perkins, 
CodclApp., 48 S.W.2d 249. revers- 
ing, Civ.App., 29 S.W.2d 836. 

Utah.—Klinge v. Southern Pac. Co., 
67 P.2d 367, 89 Utah 284, 106 A.L. 

R. 204. 

Broesslveness of vsrdlot 

Decided cases are merely advlsory 
on questlon of excessiveness of ver- 
dict—Sallee v. St. Louis-San Fran- 
cisco Ry. Co.. 12 S.W.2d 476, 321 
Mo. 798. 

Sealal of certiorari 
While the action of the federal 
supreme court in denying a petition 
for certiorari is not necessarily to 
be considered a controlllng prece¬ 
dent, yet where that tribunal denied 
a writ of certiorari to review the 
Judgment of a state court holding 
the federal Employer’s Liability Act 
inapplicable, It must be inferred that 
the denial of the writ was a ruling 
to the effect that the act was not 
appllcahle.—Capps v. Atlantic Coast 
Line R. Co., 101 S.E. 216, 178 N.C. 
55$. certiorari denied 40 S.Ct. 345, 
252 U.S. 580, 64 L.Ed. 726. 
ea. Cal.—Scott V. Industrlal Acci¬ 
dent Commlsslon of Californla, 70 
P.2d 940, 9 Cal.2d 315. 

IU.—Lavigne v. Chicago, M., St P. 
& P. R. Co„ 4 N.E.2d 786, 287 IU. 
App. 253, 268, certiorari denied 68 

S. Ct 32, 302 U.S. 688, 82 L.Ed. 532 
—^Davidson v. Peorla & P. U. Ry. 
Co., 203 IlLApp, 498. 

lowa.—Thornton v. Minneapolls & 
St L. R. Co., 175 N.W. 71, 187 
lowa 1158. 

Mo.—^Meek v. New York, C. & St. L. 

R. Co., 88 S.W.2d 383, 887 Mo. 
1188, certiorari denied New York, 
C. & St L. R. Co. V. Meek, 66 S.Ct 
668, 297 U.S. 722, 80 L.Ed. 1006— 
Kimberling v. Wabash Ry. Co., 86 

S. W.2d 736, 337 Mo. 702—Hardin v. 
Illinois Cent R Co., 70 S.W.2d 
1075, 834 Mo. 1169, certiorari de¬ 
nied Illinois Cent R Co. v. Hardin, 
66 S.Ct 86, 293 U.S. 674, -79 L.Bd. 
672—Hlatt V. Wabash Ry. Co., 69 
S.W.2d 627, certiorari denied Wa¬ 
bash Ry. Co. V. Hiatt, 66 S.Ct 72, 
293 U.S. 660, 79 LuBd. 661—Peters 
V. Wabash Ry. Co., 42 S.W.2d 688. 
828 Mo. <924, certiorari denied 52 
S.Ct 209, 284 U.a 686, J6 REd. 
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680—^lUlnois State Trust Co. v. 
Mlssourl Pac. R Co.. 6 S.W.2d 368. 
certiorari denied 49 S.Ct 26, 278 
U.S. 623, 73 L.Bd. 644. 

Ohio.—Scrabic v. Cincinnati, N. O. 
& T. P. Ry. Co., 182 N.B. 628, 42 
Ohlo App. 473. 

Whether plalntlff was employee 

Ark.—St Louis-San Francisco Ry. 
Co. V. Barron, 267 S.W. 582, 166 
Ark. 64L 

63. AUen XAnd Xiaw 

State court is warranted in adopt- 
ing conatructlon placed on Alien 
Land Law by supreme court of Unit¬ 
ed States.—Porterfleld v. Webb, 231 
P. 664, 195 CaL 7L 

64. Miss.—HUI V. State, 42 Sa 880, 
89 Miss. 23. 

65. Wash.—^North Shore Boom, ctc.,. 
Co. V. Nlcomen Boom Co., 101 P. 
48, 52 Wash. 564. 

68: Tex.—^Ralls v. Ralls, Civ.App.. 
256 S.W. 688. 

67. Va.—^Moore v. Potomac Sav. 
Bank of Washington, D.C., 169 S. 
E. 922, 160 Va. 597, 91 A.L.R 1133. 

68. Ala.—^Beeland Wholesale Co. v. 
Kauftnan, 174 So. 516, 234 Ala. 
249. 

Ark.—Sirman v. Sloss Realty Co.» 
129 S.W.2d 602. 

Ga.—Seaboard Air Line Ry. v. 
Brooks, 107 S.E. 878, 151 Ga. 625, 
answers to certilled questions con- 
formed to 108 S.E. 166, 27 Ga-App. 
274, certiorari denied Brooks v. 
Seaboard Air Line Co., 43 S.Ct. 
12, 260 U.S. 724, 67 L.Bd, 482. 
Mass.—^Brown v. Palmer Clay Prod¬ 
ucts Co., 195 N.E. 122, 290 Mass. 
108, certiorari granted Palmer Clay 
Products Co. V. Brown, 56 S.Ct 98, 
296 U.S. 556, 80 L.Ed. 392, af- 
flrmed 56 S.Ct 460, 297 U.S. 227, 80 
L.Ed. 655. 

Mo.—Williams v. Pryor, 200 SW. 
63» 272 Mo. 613, reversed on other 
grounds, App., 46 S.W.2d 241, cer¬ 
tiorari granted Pryor v. Williams, 
88 S.Ct 332, 246 U.S. 660, 62 L.Ed. 
926. reversed on other grounds. 
Pryor v. Williams, 41 S.Ct 86, 264 

U. S. 43, 66 L.Bd. 120—Hoyland 
Flour Mills Co. V. Missouri Pac. 
R Co., 6 S.W.2d 125» 222 Mo.App. 
599, certiorari denied Erie R. Co.. 

V. Hoyland Flour MUls Co., 48 S.. 
Ct 488, 277 U.S. 586, 72 L.Ed.. 
1001. 

N.H.—^Tirrell v. Johnston, ITl A. 641, 
86 N.H 530, amrrned 55 S.Ct 238„ 
293 U.S. 533, 79 L.Ed. 641. 

16 C.J. p .982 note 84 [J]. 
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courts should not construe federal statutes in ad- 
vance of decisions by the federal supreme court un- 
less the facis of the particular case require it,®® a 
construction of an act of congress by a state court 
of last resort is binding on the lower courts of the 
state.70 The doctrine of stare decisis, so far as ap- 
plicable to decisions of the state courts on federal 
questions, must 3 rield, however, to the determination 
of such questions by the United States supreme 
court ;7i but a decision of the United States su¬ 
preme court affirming the decree of a state appellate 
court on a pound different from that taken by the 
state court in its opinion does not affe'^ the binding 
authority of the decision of the state court as a ju- 
dicial precedent on the questions covered.*^® 

With respect to what constitutes a federal ques- 
tion, the supreme court of the United States is the 
final authority.73 

On appeal to the supreme court of a state, a deci¬ 


sion of the supreme court of the United States ren- 
dered since the decision of the trial court may be 
availed of as a conclusive authority that the deci¬ 
sion of the trial court was erroneousJ^ 

Where there is a reconsideration of a question 
by the supreme court of the United States with a 
resuit adverse to its first judgment, such reconsid¬ 
eration does not affect existing judgments of state 
courts, or call for a modification or change of their 
records to meet the changed views and judgment of 
the supreme court. 

Decisions of the lower federal courts on federal 
questions which have not been passed on by the su¬ 
preme court of the United States should, according 
to some authorities, be followed by the state 
courts,^® although it has also been considered that 
such decisions, while persuasive,'^^ are not binding 
on the state courts,^® and a conflict between deci- 


Pxlor ooxLBtraotloiL 

Construction of an act of congress 
by a state court In a prior case 
must be accepted as sound by the 
court, In the absence of a contrary 
decision by the supreme court of 
the United States.—^Morse v. Stober, 
123 N.E. 780, 233 Mass. 223, 9 A.L.H. 
78. 

Pinality of detenutnatloiL 
State court’s oplnions, upholding 
valldity of statute, are final, untll 
overruled by federal supreme court 
In which the federal question Is 
pendlng.—Nuetzel v. Southern Bell 
Telephone & Telegrraph Co., 295 S. 
W. 976, 220 Ky. 632. 

69. Colo.—Auslender v, Boettcher, 
242 P. 672, 78 Colo. 427. 

Tfti Colo.—Edwards v. Roberts, 144 
P. 856, 26 Colo.App. 638. 

Tex.—^Western Union Teleg^raph Co. 
V. Kilgore, Civ.App., 220 S.W. 593 
—Western Uni 9 n Telegraph Co. v. 
Southwlck, Civ.App., 214 S.W. 987, 
certiorari gn*anted 40 S.Ct. 219, 261 
U.S. 649, 64 L.Ed. 409, and re- 
versed on other grrounds 41 S.Ct. 
446, 266 U.S. 666, 66 L.Ed. 788— 
Citizens' Nat. Bank of Stamford v. 
Sterenson, Civ.App., 211 S,W. 644, 
reversed on other grounds, Com. 
App., 231 S.W. 364—PoBtal Tele- 
sraph-Cable Co. v. Prewltt, Civ. 
App., 199 S.W. 816. 

71. La.—State v. Ardoin, 24 So. 802, 
51 La.Ann. 169, 72 Am.S.H. 464. 
Ziaw of oase 

In actlons predicated on acta of 
congress, the nile of law of the case 
will not be applied If, since the 
former decision, the supreme court 
of the United States has expressed 
an opinion contrary to such decision. 
—Goneau v. Minneapolis, St P. & S. 
8. M. Ry. Co., 198 N.W. 403, 159 


Minn. 41, certiorari granted Minne¬ 
apolis. St P. & S. S. M. R. Co. V. 
Goneau, 44 S.Ct 638, 265 U.S. 679, 68 
L.Bd. 1189, and aflarmed 46 S.Ct 129, 
269 U.S. 406, 70 L..Ed. 336. 

72. N.J.—^Paterson v. East Jersey 
Water Co.. 70 A. 472, 74 N.J.Bq* 
49, afflrmed 78 A, 1184, 77 N.J.Bq. 
688 . 

73. Cal.—Gabrielli v. Knickerbocker, 
82 P.2d 391. 12 Cal.2d 86, appeal 
dismissed 59 S.Ct 786, 306 U.S. 
621, 83 L.Ed. 1026. 

Mo.—^Beekman Lumber Co. v. Acme 
Harvester Co.. 114 S.W. 1087, 216 
Mo. 221. 

Pa.—Gasser v. Central R. Co. of New 
Jersey, 171 A. 97, 112 Pa.Super. 
420, certiorari denied Central R. 
Co. of New Jersey v. Gasser, 56 S. 
Ct 76, 293 U.S. 565, 79 L.Bd. 664. 

74. Cal.—Southern Pac. R. Co. v. 
Lipman, 88 P. 446, 148 Cal. 480. 

75. N.Y.—Miller v. Tyler, 58 N.T. 
477. 

7ft Ala.—^Handy v. Goodyear Tire & 
Rubber Co., 160 So. 580, 280 Ala. 
211 . 

Contra Louisville & N. R. Co. v. 

A. N. Chappell & Co.. 109 So. 573, 
21 Ala.App. 631, reversed on other 
STOxmds 109 So. 674, 215 Ala. 31. 

Va.—Waller v. Banes' Adm'r, 167 S. 

B. 721, 166 Va. 389. 

Wis.—Stuart v. Farmers' Bank, 117 
N.W. 820. 137 Wis. 66, 16 Ann.Caa 
821. 

Xn New York 

(1) There is authority supportingr 
the rule of the text—Sloane v. Mar¬ 
tin, 40 N.B. 217. 146 N.T. 624, 46 Am. 
S.R. 630, 28 I 1 .R.A. 347 . affirming 28 
N.T.S. 332, 77 Hun 249—Hudson-Oli- 
ver Motor Co. v. Vivian. 189 N.T.S. 
734, 116 Misc. 104. 

(2) But it has been scUd that the 
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authority of state appellate courts 
as to effiect of joint congressional 
resolution on coupons appurtenant to 
a corporationes bonds would take 
precedence in state court over con¬ 
trary rulings of federal courts in 
which certiorari was denied by the 
supreme court, since denlal of cer¬ 
tiorari by highest court does not de- 
termine merits of appeal.—^Zurlch 
General Accident & Liabllity Ins. Co. 
V. Lackawanna Steel Co., 299 N.T.S. 
862. 164 Mlsa 498. 

(3) Where federal district court 
held state statute, provlding for 
codes of falr competitlon under Na¬ 
tional Industrial Recovery Act as af- 
fecting intra-state commerce, consti- 
tutional, city court considered stat¬ 
ute as not delegatlon or abdicatlon 
of leglslature*s power or leglslatlon 
by reference to act not incorporated 
therein, questions of constitutlonali- 
ty bemg for court of appellate Juris- 
dlction.—Priedman v. John Lowry, 
Inc., 277 N.T.S. 248, 164 Misc. 326. 

77. 111.—^Kenna v. Calumet, H. & S. 
B. R. Co., 206 Ill.App. 17, afflrmed 
120 N.E. 259, 284 111. 301. 

lowa.—^lowa Nat. Bank v. Stewart, 
232 N.W. 446, 214 lowa 1229. cer¬ 
tiorari granted lowa-Des Molnes 
Nat Bank v. Stewart, '61 S.Ct 853, 
283 U.S. 813, 75 UEd. 1480, re¬ 
versed on other grounds lowa-Des 
Molnes Nat Bank v. Bennett 62 S. 
Ct 133, 284 U.S. 239, 76 L.Bd. 266, 
and reversed on rehearlng on other 
grounds Des Molnes Savings Bank 
& Trust Co. v. Hunter, 244 N.W. 
309. 

15 C.J. p 931 note 82 td]. 

78. 111.—Benna v. Calumet H. & 
S. E. R. Co., 206 IltApp. 17. af- 
firmed 120 N.B. 259, 284 111. SOL 

lowa.—^lowa Nat. Bank v. Stewart, 
282 N.W. 445, 214 lowa 1229. cer- 
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sions of the federal courts certainly leaves thc state 
courts free to decide the question for themselves.^^ 

§ 207. Courts of Foreign Countries 

OrdFnarny declsions of courts of forelgn countries, 
although entitled to conslderatlon, are not binding as 
precedents, but they shouid be followed so far as they 
apply to their own laws and conditfons; and Engllsh 
declsions antedatlng the American Revolution may be 
bIndIng on questlons of the common law. 

In general, decisions of courts of a foreign coun- 
try have no authority as precedents,®® although they 
may be considered as guides to a correct determina- 
tion but, under the rules of International courte- 
sy and comity, the courts of the United States must 
follow the interpretations of the tribunals of a for- 
eig^ country so far as they apply to their own laws 
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and conditions.82 A siftgle decision of an appellate 
court of a foreign country which runs contrary to 
the settled law elsewhere and which is not control- 
ling as a precedent in the courts of that country 
will not be deemed authoritative here as to the law 
of that country.^® However, in the absence of any 
foreign decision construing a foreign statute, it is 
the duty of the courts in the jurisdiction where the 
trial occurs to construe the statute according to the 
rules applicable ‘to the construction of a domestic 
statute.®^ 

English courts, English decisions made subse- 
quent to the period of our separation from the Brit- 
ish empire, while they are not received as absolute 
authority in our courts,®® may nevertheless be re- 
ferred to, and are entitled to great respect;®® but. 


COURTS 


tiorarl granted lowa-Dea Molnes 
Nat. Bank v. Stewart, 61 S Ct. 868, 
283 IT.S. 813, 76 L-Ed. 1430, re- 
versed on other grounds lowa- 
Des Moines Nat. Bank v. Bennett, 
52 S.Ct 188, 284 U.S. 239, 76 L.Ed. 
265, and reversed on rehearingr on 
other grounds Dea Moines Savlnga 
Ttanir & Trust Co. V. Huuter, 244 N. 
W. 309. 

Ky.—Walters v. Commonwealtli, 260 
S.W. 839, 199 Ky. 182. 

Haas.—^Brown v. Palmer Clay Prod¬ 
ucte, 195 N.E. 122, 290 Mass. 108, 
certiorari granted Palmer Clay 
Products Co. V. Brown, 56 S.Ct. 98, 
296 U.S. 656, 80 L>.Ed. 392, aifirmed 
56 S.Ct. 460, 297 U.S, 227, 80 L.Ed, 
655. 

Mo.—State ex rei. and to Use of St. 
Louis. B. & M. Ry. Co. v. Taylor, 
261 S.,W. 883, 298 Mo. 474, cer¬ 
tiorari granted State of Miasouii 
ex rei. St. Louis, B. & M. Ry. Co. v. 
Taylor. 44 S.Ct. 132, 263 U.S. 696, 
68 L.Ed. 611, afflrmed 45 S.Ct. 47, 
266 U.S. 200, 69 L.Ed. 247, 42 A.L. 
R. 1232. 

Okl.—^Bruce v. Evertson, 68 P.2d 95, 
97, 180 bkl. 111, citlng Corpus Ju¬ 
ris. 

Wash.—Nohle v. Dlbble, 206 P. 1049, 
119 Wash. 609. 

15 C.J. p 931 note 82 [d], p 986 note 
16. 

79, Wls,—^Ruck V. Chicago, etc., R. 
Co., 140 N.W. 1074. 163 Wis. 168— 
Stuart V. Parmers' Bank, 117 N.W. 
820, 137 Wls. 66. 

80l U.S.—Cordova v. Rizoa, Porto 
Rico, 33 S.Ct. 860, 227 U.S. 876, 67 
LEd. 656. 

16 aJ. p 936 note 17. 

81. U.S.—Badische Anilin & Soda 
Pabrlk v. Kalle, C.C.N.T., 94 P. 
163, afflrmed 104 F. 802, 44 aC.A, 
201 . 

15 aJ. p 986 note 18. 

acarlne Issaraaos 

The decisio^ of the courts of oth¬ 
er countries and the oplnlona and 


reasons of foreign wrlters on the 
subject are equally applicable In 
construing a contract of marine In¬ 
surance wlth those of our own 
courts, for the contract is every- 
where known and is subslantially 
the same throughout the civillzed 
World.—^Dole v. New England Mut. 
Mar. Ins. Co., aC.Mass., 7 P.Cas.No. 
3,966, 2 Cliir. 394. 

B2, U.S.—U. S. V. Pillsbury Flour 
Mills Co., Cust & PatApp., 96 P.2d 
864, certiorari denied Pillsbury 
Flour Mills v. U. S., 58 S.Ct. 1066, 
804 U.S. 582, 82 L.Ed. 1544. 

La—Cucullu V. Louisiana Ins. Co., 6 
Mart.N.S., 464, 16 Am.D. 199. 
Canadlan statute 

A decision by a Canadian court 
construing a Canadian statute has 
been held binding on an American 
court which is reauired to apply 
such statute. 

U.S.—Shelton v. Canadian Northern 
R Co„ C.C.Minn., 189 P. 163. 

N.Y.—Hyde v, Scott, 183 N.Y.S. 904, 
76 Misc. 487. 

83. U.S,—^Yone Suzuki v. Central 
Argentlne Ry., C.C.A.N.Y., 27 P. 
2d 795, modifylng, D.C., Yone Su¬ 
zuki & Co. V, Central Argentlne 
Ry., 19 F.2d 645, and certiorari 
denied Central Argentlne Ry. v. 
Yone Suzuki, 49 S.Ct. 178, 278 U.S. 
662, 78 L.Ed. 563. 

84. Wash.—Ostrander v. Yokohama 
Specie Bank, 279 F. 586, 158 Wash. 
427. 

86.' Ind.—State v. Dearth, 164 N.B. 
489, 201 Ind. 1. 

N.J.—^Loudon v. Loudon, 168 A. 840, 
844, 114 N.J.Eq. 242, citlng Cozpus 
JnxlSi and modifled on other 
grounds 169 A, 336. 114 N.J.Bq. 
212 . 

N.Y.—In re Cable^s Will, 210 N.Y.S. 
187, 218 App.Div. 612, afflrming 206 
N.Y.S. 501, 123 Misc. 894, and af¬ 
flrmed 162 N.E. 406, 242 N.Y. 610. 
16 C.J. p 936 note 20. 
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86. N.J.—^Loudon v. Loudon, 168 A, 
840, 844, 114 N.J.Eq. 242, citlng 
Corpus Jnrls, and modifled on oth¬ 
er grounds 169 A. 336, 114 N.J.Eq. 
212 . 

15 C.J. P 936 note 21. 

Admlralty deoisions 

The admlralty decisions of the 
higher English courts are given hlgh 
conslderatlon as precedents by the 
courts of the United States.—^^tna 
Ins. Co. V. Houston Oil & Transport 
Co., C.C.A.Tea:.. 49 F.2d 121, certio¬ 
rari denied Houston Oll & Transport 
Co. V. .^tna Ins. Co., 52 S.Ct. 12, 
284 U.S. 628, 7|5 L.Bd. 636—New York 
& O. S. S. Co. V. Automobile Ins. Co. 
of Hartford, Conn., C.aA.N.Y., 87 P. 
2d 461, afflrming, D.C., New York & 

O. S. S. Co. V. Automobile Ins. Co., 82 

P. 2d 810—Mellon v. Federal Ins. Co., 
D.aN.Y., 14 P.2d 997—The Govemor 
Ames, Mass., 187 F. 40, 109 CCA. 
94, certiorari denied 32 S.Ct. 626, 
223 U.S. 725, 56 L.Ed. 631—15 CJ. P 
986 note 21 [a]. 

Xu workmen*B oompensatiou eases 

English authorities' are of value on 
questlons of construction in cases 
of slmilarity between the English act 
and the statute under conslderatlon. 
111.—^Armour & Co. v. Industrial 
Board of Illinois, 114 N.E. 173, 275 
IU. 328, afflrming 197 Ill.App. 868. 

Mich.—Grand Rapids Lumber Co. v. 
Blair, 167 N.W. 29, 190 Mich. 618. 

Nev.—Costley v. Nevada Industrial 
Insurance Commisslon, 296 P. 1011. 
58 Nev. 219. 

Zn mattam of oommercial law our 
decisions shouid conform to the Eng¬ 
lish decisions. In the absence of 
some rule of public policy which 
would forbid.—The Turret Crown, C. 
C.A.N.Y,, 297 F. 766, reverslng, D.C., 
282 F. 854, and certiorari denied Com- 
monwealth Steamship Co. v. Patent 
Vulcanite Rooflng Co., 44 S.Ct. 403, 
264 U.S. 691, 68 L.Ed. 865. 
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where the common law has hcen adopted as a rule 
of decision in a state, the cotnmon-law rule of a 
case for the first time in such state will not be dis- 
regarded merely because the English judges have 
frequently regretted its adoption.87 Although there 
is authority to the contrary,^^ an English decision 
rendered prior to 1776 has been considered binding 
as a precedent,89 but it will not be followed so as to 
perpetuate error where it has been so modified by 
judicial decisions as not to be a part of the common 
law of the state.90 English authorities cannot be 
considered on constitutional questions.91 

In construing the duties of American executors 
of an English subject in distributing the estate in 
this country, the surrogate should recognize the 
decision of the English courts that property sent 
to Great Britain by the American executors may 
be there appropriated for any unpaid legacy due.^^ 

Hawaiian couris prior to annexation. As the or- 
ganic act of Hawaii continued in force all laws of 
Hawaii not inconsistent with the constitution or 
laws of the United States, it has been considered 


proper for the supreme court of the United States 
to adopt the construction of a Hawaiian statute giv- 
en by the courts of that country prior to annexa- 
tion ;93 and it has also been held proper for a state 
court to recognize a decree of divorce rendered by 
a court of the republic of Hawaii.®^ 

§ 208. Rulings of Legislative and Executive 
Departments and Special Tribunals 

Rulings of governmental departments * and special 
tribunals are ordlnarlly not binding on the courts, al¬ 
though such rulings may be followed when proper. 

Decisions or rulings of any of the executive de¬ 
partments of govemment are not generally consid¬ 
ered as binding on the courts,®^ although the courts 
may follow such rulings when proper.® 6 So the de¬ 
cisions of the board of tax appeals^^ or an indus- 
trial accident commission®^ are not controlling, but 
a long line of decisions by governmental agencies 
is entitled to consideration.39 Especial weight is to 
be given to the opinions of the interstate commerce 
commission in interpreting tariffs,^ even though 
such opinions are not binding on the court and 


87. Cal.—Johnson v. Fall, 6 CaJ. 359, 
65 Am.D. 618. 

8& Cal.—Callet v. Alioto. 290 P. 
438, 210 Cal. 65. 

89- N.T.—^Matter of Swarta, 189 N. 

T.S. 1105, 79 Mlsc. 388. 

9a Wyo.—Investors' Giiaranty Cor¬ 
poration v. Thomson, 225 P. 690, 31 
Wyo. 264, 32 A.L.R. 1071. 

91. Mich.—Grand Raplds Lumber 
Co. V. Blalr, 167 N.W. 29, 190 Mich. 
518. 

N.T.—^Ives V, South Bulfalo K. Co., 
94 N.E. 431, 201 N.T. 271, 296, 34 
L.R.A.,N.S., 162, Ann.Cas.l912B 156. 
71 C.J. p 858 note 60. 

98. N.T.—Matter of Hollins, 139 N. 

T. S. 713, 79 Misc. 200. 

93. U.S.--Kealoha v. Castle, 28 S. 
Ct 684, 210 U.S. 149, 52 L.Ed. 998, 
afflrming 17 Hawaii 46. 

94. Cal.—^McGrew v. Mutual L. Ins. 
Go., 64 P. 103, 132 Cal. 85, 84 Am. 
S.R. 20, appeal dismissed 23 S.Ct. 
876, 188 U.S. 291, 47 L.Ed. 480, 63 
L.R.A. 83. 

16 C.J. p 987 note 29. 

95. U.S.—Chesapeake & O. R. Co. v. 

U. S., D.C.Va., 1 P.Supp. 350. 

Colo.—Park Ploral Co. v. .Industrial 

Commission, 91 P.2d 492, 104 Colo. 
350. 

S.D.—State ex rei. South Dakota 
Game & Flsh Commission v. 
0'Nelll, 254 N.W. 265, 62 S.D. 622. 
15 C.J. p 937 note 33. 

Attorney general , 

(1) Opinions of attorney general, 
whlle persuasive, are not binding on 
courts.—Jones v. Williams, 45 S.W. 


2d 130, 121 Tex. 94. 79 A.L.R. 983— 
Smlth v. Cathey, Tex.Civ.App., 226 
S.W. 158. 

(2) So the attorney generars writ- 
ten opinions are not controlling, but 
merely advlsory, on appeal from con- 
viction of crime.—^Humphries v. 
sute, 183 So. 685, 28 Ala.App. 307— 
Broadfoot v. SUte, 182 So. 411, 28 
Ala.App. 260—^Hill Grocery Co. v. 
State, 159 So. 269. 26 Ala.App. 302— 
Holcombe v. Mobile County, 155 So. 
638, 26 Ala.App. 151, certiorari de- 
nied 155 So. 640, 229 Ala. 77. 

(3) Construction of statutes by 
attorney general as precedent see the 
C.J.S. tltle Statutes S 859, also 59 
C.J. p 1027 note 44 £b], p 1029 note 
61 [a]. 

Publio utUlty commission 

Finding of supreme court of Ohlo 
that adequate price for natural gras 
supplied to Ohio companies was same 
as price flxed by West Virginia Pub¬ 
lic utllity commission would not be 
dlsturbed, in absence of showing 
that supreme court held itself bound 
by determination of West Virginia 
commission or failed to exercise in- 
dependent judgment on evidence be- 
fore court—Columbus Gas & Puel 
Co. V. Public Utilities Commission of 
Ohio. 54 S.Ct. 763, 292 U.S. 398, 78 L. 
Ed. 1327, 91 A,L.R. 1403, reveralng 
187 N.E. 7, 127 Ohio St 109, appeal 
dismissed ^4 S.Ct 569, 291 U.S. 651, 
78 L.Ed. 1045, rehearing denled 54 S. 
Ct 639. 292 U.S. 603. 78 L.Ed. 1465, 
remanded 198 N.E. 612, 129 Ohio St 
118. 

Weight accorded executive construc¬ 
tion of sUtutes see the C.J.S. tltle 
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Statutes § 359, also 59 C.J. p 1025 
note 43-p 1033 note 94. 

96. D.C.—Hoglund v. Lane, 44 App. 
D.C. 310. 

Ky.—Young v. Trlmble, 175 S.W. 866, 
164 Ky. 177. 

97- U.S.—Wood V. Hasquln, U.CJN. 
Y., 21 F.Supp. 211, afdrmed, C.C.A., 
97 P.2d 1028. 

98. Cal.—City of Los Angeles v. In- 
dustrlal Accident Commission of 
State of Califomla, 47 P.2d 1096, 
8 Cal.App.2d 680—Torrey v. Indus- 
trial Accident Commission of SUte 
of California, 22 P.2d 525, 132 
Cal.App. 303. 

99. U.S.—Wood V. Raaquln, D.C. 
N.Y., 21 F.Supp. 211, affirmed, C.C. 
A., 97 F.2d 1023. 

1. U.S.—Atchison, T. & S. F. R. Co. 

V. Union Wlre Rope Corporation, 
D.C.MO., 1 F.Supp. 399, reversed 
on other grounds, C.C.A., Union 
Wire Rope Corporation v. Atchi¬ 
son, T. & S. F. Ry. Co., 66 F.2d 
965, certiorari denled 54 S.Ct 122, 

^ 290 U.S. 686. 78 L.Ed. 591. 

Mo.—^Milne Lumber Co. v. Michlgan 
Cent R. Co., App., 67 S.W.2d 732. 

Pa.—^Baltlmore & O. R. Co. v. Public 
Utllity Commission, 4 A.2d 628, 135 
Pa.Super. 20. 

8. U.S.—Chesapeake & O. R. Co. v. 
U. S., D.aVa., 1 P.Supp. 860. 

Pa.—^Baltimore & O. R. Co. v. Public 
Utllity Commission, 4 A.2d 628, 
135 Pa.Super. 20. 

Construction of statute by intersUte 
commerce commission as not bind¬ 
ing on courts see the C.J.S. tltle 
SUtutes S 359, also 59 C.J. p 1027 
note 45 £c]. 
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it has been held that state courts are bound by the 
conimission’s interpretation of bilis of lading.® In 
accordance with the nile stated supra § 203, deci- 
sions of military tribunals are of no binding author-. 
ity except as to the particular cases decided by 
them.^ A similar conclusion has been reached as to 
the opinion of a commission of arbitration and 
award, where such tribunal can act only with the 
consent of the parties, and cannot render or en- 
force a judgment.® Where, however, a trust is cre- 
ated for the benefit of those adhering to a particular 


dcnomination, it has been decided that the determi- 
nation of the proper ecclesiastical tribunals as to 
who are in subordination to that denomination will 
be accepted and followed by the courts.« Awards 
to others by agreement of creditors on receiv- 
ership of a Corporation have no weight as prece- 
dents and cannot serve as guides to real judicial al- 
lowances.'^ That the construction put by the legis- 
lature on a constitutional provision, is entitled to 
great weight is shown in Constitutional Law § 33. 


3. SOOPB AKD Natuee ob Fohmbb Dbcusioks 


§ 209. In General 

The authority of a former declelon aa a precedent 
must be llmited to the pofnts actually decided on the 
facta before the court. 


The authority of a former decision as a precedent 
must be limited to the points actually decided on the 
facts before the court ;8 and a former decision is 


3* Me.—Martin v. Canadian Pac. Ry. | 
Co., 1 A.2a 224, 13« Me. 10. 

4 Tex.—^Taylor v. Murphy, 60 Tex. 
291. 

5, Tex.—^Henderson v. Beatont 62 
Tex. 29. 

& lowa. — First Conatltutional 
Presb. Church v. Congregatlonal 
Soc., 23 lowa 667. 

7. XT-S.—^Pennsylvanla Co, for In- 
surances on Lives and Grantingr 
Annulties v. South Penn Collierles 
Co., D.CPa., 7 F.Supp. 683. af- 
flrmed, C.C.A-, Buchanan v. Penn. 
Anthracite Collierles Co., 84 F.2d 
726. 

8. U.S.—Carroll v. Carroll, Md., 16 
How. 275. 14 L-Ed. 936—W-R Co. 
V. Sova, C.C.A.MIch., 106 F.2d 478 
—^Mutual Benefit Health & Acci¬ 
dent Ass’n V. Bowman, C.C.A.Neb., 
99 F.2d 856, conformlngr to man¬ 
date 68 S.Ct. 1056, 804 U.S. 649, 
82 KBd. 1521, vacatingr, CUA.. 96 
F.2d 7, certiorari denled 69 S.Ct. 
486, 306 U.S. 637, 83 L..Bd. 1038— 
Philadelphia Nat Bank v. RafC, C. 
C.A.Ohio, 76 P.2d 843, affirming, D. 
C., 4 F.Supp. 230, and certiorari 
denled 56 S.Ct 118, 296 U.S. 601, 80 
Ii.Bd. 426—Texas & P, Ry. Co. v. 
Loulsiana Oil Reflning Corporation, 

C. aA.La., 76 F.2d 466, affirming, 

D. C., Louislana Oil & Reflning Cor¬ 
poration V. Texas & P. Ry. Co., 7 
F.Supp. 1012, and certiorari denled 
Texas & P. Ry. Co. v. Louislana 
Oil Reflnlng Corporation, 66 S.Ct 
926, 296 U.S. 767, 79 L.Bd. 1708— 
U. S. ex rei. Cunnlngham v. Math- 
uea, O.C.A.Pa, 60 fe’.2d 411, afflrm- 
ing, D.C., 83 P.2d 261 which re- 
versed 26 F.2d 272, and which is 
vacated in Mathues v. U. S. ex rei. 
Cunningham, 61 S.Ct 84, 282 U.S. 
802, 75 L.Eid. 721—^Amistrong v. 
McAdams, aC.AArk., 46 F.2d 831 
—Swetland v. Curtiss AIrports 
Corporation, D.G.Ohio, 41 F.2d 929, 
modlfied on other grounds, C.C.A., 


I 56 F.2d 201, 83 A.L.R. 819—Griffis 
1 V. U. S., 62 CtCl. 170. 

Ark.—Dickson v. Board of Dlrectors 
'of Long Prairie Levee Dist., 236 S. 
W. 46, 161 Ark. 22. 

Cal.—^Bx parte Brambini, 218 P. 669, 
192 Cal. 19. error dlsmissed Bram¬ 
bini V. U. S.. 46 S.Ct 461, 267 U.S. 
684. 69 L.Bd. 799. 

Fla-—^McGregor v. Provident Trust 
Co. of Philadelphia, 162 So. 328, 119 
Fla. 718. 

IlL—People ex rei. Schuler v. Chap- 
man, 19 N.E.2d 361, 370 111. 430 
—^Heaney v. Northeast Park Dist. 
of Bvanston, 195 N.B. 649, 860 
111. 264—White v. Seitz, 174 N.B. 
371, 342 III. 266, reverslng 258 IU. 
App. 818—^Mayer v. Brhardt 88 111. 
452. 

Ind.—Wrassman v. State, 182 N.B. 
678, 191 Ind. 899. 

Ky,—^Drury v. Franke, 67 S.W.2d 
969, 247 Ky. 768, 88 A.L.R. 917— 
Trlmble v. Kentucky River Coal 
Corporation, 81 S.W.2d 367, 236 Ky. 
301. 

La.—Southern Amusement Co. v. 
City of Jennings, 167 So. 720, 180 
La. 800, conformed to, App., 167 So. 
724, followed in Southern Amuse¬ 
ment Co. V. Punderburg, 157 So. 
725 and Gayle v. Reid, 167 So. 725 
— ^Moulin V. Monteleone, 115 So. 
447, 166 La. 169—Godchaux Co. v. 
Bstoplnal, 88 So. 690, 146 La. 405. 
Me.—Kllplnen's Case, 176 A. 314, 133 
Me. 183. 

Md.—McGraw v. Merryman, 104 A. 
640, 183 Md. 247—Alexander v. 
Worthington, 5 Md. 471. 

Minn.—^Fletcher v. Scott 277 N.W. 
270, 201 Minn. 609, 114 A.L.R. 
762—Barrett v. Smith. 237 N.W. 
16, 183 Minn. 431. 

Mo.—State ex rei. Las^ly v. Becker, 
235 S.W. 1017, 290 Mo. 660—State 
ex rei. Diehlstadt Consol. School 
Dist of Scott County.v. Gwaltney, 
App., 28 S.W.2d 678. 

Mont—^Montana Horse Products Co. 
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V. Great Northern Ry. Co., 7 P.2d 
919, 91 Mont 194. 

Neb.—^Enterprise Irr. Dist v. Willis, 
284 N.W. 326, 185 Neb. 827—Clark 
V. Hass, 260 N.W. 792, 793. 129 
Neb. 112, Quotlng Coxpns Jnxls. 

Nev.—Tardy v. Tarbell, 16 P.2d 656, 
64 Nev. 342—Steptoe Live Stock 
Co. V. Gulley. 295 P. 772, 53 Nev. 
163. 

N.Y.—^Dougherty v. Eaultable Life 
Assur. Soc. of U. S., 193 N.B. 897, 
266 N.Y. 71, reversing 265 N.Y.S. 
714, 238 App.Div. 696, affirmed In 
part and reversed in part on other 
grounds 259 N.Y.S. 146, 144 Misc. 
863, reargument denied 196 N.E. 
226, 266 N.Y. 616, and followed In 
Goldberg-Rudkowsky v. Equitable 
Life Assur. Soc. of U. S.. 196 N.B. 
149, 266 N.Y. 451, reversing in part 
and afflrmlng in part Rudkowsky v. 
Equitable Life Assur. Soc. of U. 
S., 266 N.Y.S. 721, 238 App.Div. 704, 
Which affirmed 261 N.Y.S. 23. 145 
Misc. 765, reargument denied Gold¬ 
berg-Rudkowsky V. Equitable Life 
Assur. Soc. of U. S., 195 N.E. 226, 
266 N.Y. 615, certiorari denied 56 
S.Ct 94, 296 U.S. 583, 80 L.Bd. 412, 
and followed in Klochkov v. Petro- 
gradskl Mejdunarodni Commer- 
cheski Bank, 195 N.B. 216, 266 N.Y. 
596, affirming 268 N.Y.S. 433, 289 
App.Div. 687, and reargument de¬ 
nied 195 N.B. 374, 266 N.Y. 667, and 
certiorari denied 56 S.Ct. 101, 296 
U.S. 683, 80 L.Bd. 412—Gwynne v. 
Board of Education of Union Free 
School Dist No. 3, 181 N.E. 353, 
259 N.Y. 191, reversing 252 N.Y.S. 
625, 234 App.Div. 629, and motlon 
denled Gwynne v. Board of Educa¬ 
tion of Union Free School Dist 
No. 3 in Town of Huntington, 182 
N.B. 213, 259 N.Y. 634—Rolfe v. 
HewiU, 125 N.B. 804, 227 N.Y. 486, 
reversing 170 N,Y.S. 1109, 184 App. 
Dlv. 920—^Rogers v. Graves, 5 N.Y. 
S.2d 967, 254 App.Div. 467, reversed 
on other grounds 18 N.B.2d 626, 279 
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not a precedent on a point which was not raised or | ruled on,® even though it lurked in the record,^® or 


N.Y. 376—In re Openlngr and ESx- 
tendlng Clarendon Road, Borough 
of Brooklyn, City of New York, 4 
N.Y.S.2d 764, 264 App.Div. 268, 
appeal denled—^Rodrigues v. Trans¬ 
marine Corporation, 216 N.Y.S. 123, 
216 App.Div. 837—People ex rei. 
Lehiffh Valley Ry. Co. v. Harris, 
6 N.Y.S.2d 734, 168 Misc. 686—In 
re Reills^^s Sstate, 800 N.Y.S. 1286, 
166 Misc. 214—In re Herle’s Es- 
tate, 300 N.Y.S. 103, 166 Misc. 46 
—Holzer v. Deutsche Reichsbahn 
Oesellschaft, 290 N.Y.S. 181, 169 
Misc. 830. 

N.C.—Sidney Spitzer & Co. v. Com- 
missloners of Franklin County, 
123 S.B. 636, 188 N.C. 30—Armour 
Pertllizer Works v. Simpson, 111 
S.E. 341, 183 N.C. 251. 

N.D.—Darllngr & Co. v. Burchard, 284 
N.W. 856, 862, Quoting Corpus Jo- 
rls—Dennis v. Pease, 240 N.W. 611, 
616, 61 N.D. 718, citing Corpns Jtu 
rls. 

Pa.—Hill & MacMilan v. Taylor, 156 
A. 103, 304 Pa. 18, 75 A.L.R. 1022— 
In re Brolasky*s Estate, 158 A. 
739, 302 Pa. 439—Commonwealth v, 
Lazar, 157 A. 701, 103 Pa.Super. 
417, appeal dismissed Lazar v. 
Commonwealth of Pennsylvania, 
52 S.Ct. 639, 286 U.S. 632, 76 L. 
Ed. 1272. 

Tenn.—^Vanderbilt tTniversity v. Hen- 
derson, App., 127 S.W.2d 284. 

Tex.—Panhandle & S. P. Ry. Co, v. 

Friend, Civ.App., 91 S.W.2d 922. 
Utah.—State v. Salt Lake County, 85 
P.2d 851, 96 Utah 464. 

Wyo.—State v. Underwood, 86 P.2d 
707—^Bales v. Brome, 84 P.2d 714, 
717, 63 Wyo. 370, quoting Corpus 
Jnzls. 

16 C.J. p 939 note 69—49 CJ. p 1318 
note 10 [a]. 

“The authority of a judicial opin- 
ion is limited to the judicial decision. 
It is what the court decides and not 
what the court says in so deciding* 
which glves authority to the opin- 
lon.”—Ferguson v, Johnson, Tex.Civ. 
App., 57 S.W.2d 872, 376, error dis¬ 
missed. 

Construction of opinions see infra S 
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Dicta as authority see supra 9 190. 
Seaial of wxlt of prohlhitloii 

(1) That the supreme court denled 
a writ of prohibition to restrain the 
Circuit court from taklng Jurisdiction 
of a suit did not constitute a de- 
termlnation that the Circuit court 
had jurisdiction to entertain the suit 
the Inference being that the writ was 
denied on the theory that slnce the 
questlon of jurisdiction should be de- 
termlned on a writ of error to flnal 
judgrment, extraordinary relief was 
unnecessary.—Consolidated Rubber 
Tire Co. v. Ferguson, N.Y., 183 F. 
766, 106 aC.A, 380. 

(2) However, it has also been held 


in a similar case that the denlal of 
the writ, even though the majorlty 
of the court concurred in the resuit, 
only, constituted a decision that the 
Circuit court had jurisdiction.—Lau- 
meier v. Laumeier, 271 S.W. 481, 308 
Mo. 201. 

Ceaeral approvul of isstxuotionB is 

not a specidc approval of instructlon 
not critlcized.—Graff v. United Rail- 
roads of San Franclsco, 172 P. 603, 
178 Cal. 171. 

Becord In prevlous tzlal as control- 
ling 

In determining whether an issue 
has been adjudicated, the court wlll 
be govemed by the record in such 
prevlous trial, and not by the as- 
sumption by counsel on argument 
thereof that the issues therein em- 
braced were the issues which are 
raised in the subsequent action.— 
Hirt V. Chicago Chemical Nat Bank, 
Mlss., 27 So. 926. 

FartioTilaz matters held not pzeoe- 
dents 

(1) Denlal of petition for rehear- 
Ing flrst calllng attention to doctrine 
or point—Qreat Northern Ry. Co. v. 
State, Wash., 93 P.2d 694. 

(2) Dissenting opinion.—State v. 
Batson, 93 S.E. 135, 107 S.C. 460. 

<8) A decision on appeal from a 
referee's decision has little force as 
an obllgatory precedent on a point 
in the referee’s decision, afflrmance 
of which decision was necessarily 1 
involved in the appellate court's ac- | 
tion, where ali the parties failed to 
argue the point.—Chase Nat. Bank 
of City of New York v. Chicago Ti- 
tle & Trust Co., 279 N.Y.S. 327, 165 
Misc. 61, afBrmed 284 N.Y.S. 472, 
246 App.Div. 201, ajQrmed 8 N.E.2d 
206, 271 N.Y. 602, reargument denied 
8 N.E.2d 472, 271 N.Y. 669. 

(4) Judgment of nonsult is not 
stare decisis in a later action on the 
same cause of action.—Carey v. Hej- 
ke, 197 A, 652, 119 N.J.Daw 694. 

(5) Memorandum order by appel¬ 
late court to the eftect that it would 
not interfere with lower court’s re- 
fusal to grant injunctlon pending ap¬ 
peal, and addlng that it appeared 
that there was an adequate remedy 
at law, would not prevent the lower 
court in a subsequent similar case, 
from granting temporary Injunctlon 
on ground of inadequacy of remedy 
at law.—O. B. R. Smlth Milling Co. 
V. Thomas, D.C.Tex., 11 F.Supp. 838. 

(6) Mere recommendation settles 
no law.—^Texas Bmployers' Ins. Ass’n 
V. Jimenez, Tex.Clv.App., 267 S.W. 
76^. 

(7) Notations made on granting 
writs of error express only . the 
tentatlve opinion of the court and 
have no authoritative value, al- 
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though they may be persuasive.— 
Ball V. Beaty, Tex.Civ.App., 228 S.W. 
552. 

U.S.—New York Life Ins. Co. v. 
Gamer, C.C.A.Mont., 106 P.2d 376. 
certiorari denied 60 S.Ct. 294— 
Taft V. Commissioner of Intemal 
Revenue, C.C.A., 92 F.2d 667, cer¬ 
tiorari granted 68 S.Ct 746, 303 U. 
S. 631, 82 L.Ed. 1091, afflrmed 58 
S.Ct. 891, 304 U.S. 361, 82 L.Bd. 
1393, 116 A.L.R. 346—Amhold & 
Co. V. U. S., 22 Cust & PatApp. 23. 
Ala.—^Marbury Lumber Co. v. Jones, 
91 S6. 623, 206 Ala. 669, 23 A.L.R. 
809. 

Ark.—^McLeod v. Shaver, 127 S.W.2d 
258. 

Colo.—People v. District Court of 
Second Judicial Dist in and for 
City and County of Denver, 182 P. 
5, 66 Colo. 438. 

lowa.—Ontjes v. McNlder, 275 N.W. 
828, 224 lowa 115. 

Ky.—^Rex Coal Co. v. Campbell, 281 
S.W. 1039, 1041, 213 Ky. 636, quot- 
ing Corpus Juris. 

Mass.—^Nash v. Lang, 167 N.E. 762, 
268 Mass. 407—Glaser v. Congre- 
gation of Eehillath Israel, 161 N.E. 
619, 263 Mass. 435—Cawley v. 

Northern Waste Co.. 132 N.E. 365, 
239 Mass. 540. 

Minn.—State ex rei. Best v. Gib- 
bons, 278 N.W. 678, 202 Minn. 421. 
Wash.—Continental Mut Sav. Bank 
V. Elliott 6 P.2d 688, 166 Wash. 
283, 81 A.L.R. 1005. 

Wls.—State V. Hackbarth, 279 N.W. 
687, 228 Wis. 108—State v. Telge- 
ner, 227 N.W. 35, 199 Wls. 523— 
State ex rei. City of Sheboygan v. 
Board of Super vi sors of Sheboy¬ 
gan County, 216 N.W. 144, 194 Wls. 
456. 

15 C.J. p 940 note 60—49 aJ. p 1318 
note 10 [b]. 

1<X U.S.—^KVOS, Inc. V. Associated 
Press, Wash., 67 S.Ct 197, 299 U. 
S. 269, 81 L.Ed. 183, reversing, C. 
C.A., Associated Press v. KVOS, 
80 P.2d 675, reversing, D.C., 9 F. 
'Supp. 279, certiorari granted 
KVOS, Inc. V. Associated Press, 56 
S.Ct. 938, 298 U.S. 650, 80 L.Ed. 
1379—^Bingham v. U. S., Mass., 66 
S.Ct 180, 296 U.S. 211, 80 L.Ed. 
160, reversing. C.C.A., U. S. v. Bing- 
ham, 76 P.2d 673, reversing, D.C., 
Bingham v. U. S., 7 F.Supp. 907, 
certiorari grranled 66 S.Ct. 92, 296 
U.S. 664, 80 L.Ed. 398—U. S. v. 
^Mitchell, 46 S.Ct 418, 271 U.S. 9, 
' 70 L.Bd. 799, reversing Mltchell v. 
U. S., 60 CtCl. 451—Webster v. 
Fall, Okl., 46 S.Ct 148, 266 U.S. 
607, 69 L.Bd. 411—New York Life 
Ins. Co. V. Gamer. C.C.A.Mont., 
106 F.2d 375, certiorari denled 60 
S.Ct 294—Superintendent Five 
Civilized Tribes, for Sandy Fox, 
Creek No. 1268, v. Commissioner 
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was involved in the case and should have been de- 
cided.^1 

It is commonly beld that a decision is authorita- 
tive only on questions which it was necessary to 
decide, 12 were involved,12 or in issue,i^ in the 

case. However, inferior courts have been held 
bound by a decision on a question actually deter- 
mined by an appellate court even though the deci¬ 
sion thereof was not necessary for the determina- 
tion of the case.l® While ali propositions assumed 
by the court to be within the case, and all questions 
presented and considered and deliberately decided 
by the court leading up to the final conclusion, are 
as effectually passed upon as the ultimate questions 
solved, and a judgment is authority upon all points 
assumed to be within the issues which the record 
shows the court deliberately considered and decided 
in reaching it,i® and tmless there are precedents of 


the court necessarily leading to a different resuit, the 
court should follow previous repeated statements of 
a general, principle applicable to the particular case, 
although it may not have been decided under cir- 
cumstances involving the precise question,i7 ordina- 
rily a decision is not a precedent on matters as¬ 
sumed therein, but not decided.i2 Thus it has been 
held that the exercise of jurisdiction by a court in 
similar cases, in which the question of jurisdiction 
was not raised, is not decisive in a case in which 
the question is directly presented,i® particularly 
where the court has determined in a subsequent 
case, in which the question was raised, that juris¬ 
diction did not exist;20 but it has also been held, 
on the ground that it is the duty of the court to de- 
termine whether it has jurisdiction even though that 
question is not raised, as appears in § 114 supra, 
that an exercise of jurisdiction constitutes a binding 
decision that it has jurisdiction.2i 


of Internal Revenue, C.C.A., 75 F. 

188, certiorari granted Super¬ 
intendent Five Civilized Tribea v. 
Commlssioner of Internal Heve- 
nue, 55 S.Ct 650, 295 XT.S. 723. 79 
1676, afflrmed Superintend¬ 
ent of Five Civilized Tribes for 
Sandy Fox, Creek No. 1263 v. Com- 
znlssioner of Internal Revenue. 55 
S.Ct 820, 296 U.S. 418. 79 L.Bd. 
1517—Satterlee v. Harrla C.C.A. 
Okl., 60 F.2d 490. 

IlL —Keaney v. Northeast Park Bist. 
of Bvanston, 195 N.E. 649, 360 IlL 
254. 

Wash.—^Anderson v, East Qate Tem- 
ple Ass’n of Spokane, 64 P.2d 510, 
189 Wash, 221. 

IL Fla.—State v. Du Bose, 128 So. 

4. 99 Fla. 812. 

Ky.—^Loulsvllle & N. R. Co. v. Hut- 
ton. 296 S.W. 175, 220 Ky. 277. 63 
A.L.R. 1328—Rex Coal Co, v. 
Campbell, 281 S.W. 1039, 1041. 213 
Ky. 636, quoting Coxpiui Jnrls. 

16 C.J. p 940 note 6L 

12 . TT.S.—Mutual Benefit Health ^ 
Accident Ass'n v. Bowman, C.C.A. 
Neb., 99 P.2d 856. conforming: to 
mandate 68 S.Ct. 1056, 304 U.S. 
649, 82 L.Ed. 1621, vacatlngr, C.C. 
A, 96 F.2d 7, certiorari denled 69 

5. Ct. 485, 806 U.S. 637, 88 L-Ed. 
1038. 

Mont.—^Montana Horse Products Co. 
V. Creat Northern Ry. Co., 7 P.2d 
919, 91 Mont. 194. 

Neb.—^Enterprise Irr. Dlat. v. Wlllis, 
284 N.W. 326, 186 Neb. 827. 

N.C—Sldney Spltzer & Co. v. Com- 
missloners of Franklin County, 123 
S.R 636, 188 N.C. 30. 

BoolsioxL based oa. other ifroTUid 
A decision Is not authoritatlve on 
a podnt dlscussed where the Judg^ 
ment rested squarely on some other 


ground.—^M. H. B. Co. v. Desmond, 
275 P. 733. 161 Wash. 344. 

13. Colo.—^Froid v- Knowles, 85 P. 
2d 166, 96 Colo. 228—^People v. 
Texas Co., 275 P. 896, 85 Colo. 289. 
DeolBloxL of a higher coiurt that a 

particular question was not involved 
in a case decided by a lower court 
destroys the value of the latter de¬ 
cision as a precedent upon such 
question.—^Bx parte Conley, Tex.Clv. 
App., 75 S.W. 301. 

14. U.S.—^U. S, V. Lillly & Co., 14 Ct. 
CustApp. 332. 

Mont.—Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 
548—^Pue V. Wheeler, 255 P. 1043, 
78 Mont, 616. 

“Decision of . . . court must 

be presumed to have been confined to 
Issues before it.”—Q-enard v. Hos- 
mer, 189 N.E. 46, 48, 285 Mass. 259, 

I 91 A.L.R. 643. 

15. Mo,—Glbson v. Chouteau, 7 Mo. 
App. 1 , affirmed 76 Mo. 38. 

15 C.J. p 940 note 66. 

la Mlch.—City of Detrolt v. Public 
Utilities Commlssion, 286 N.W. 
868, 379, 288 Mich. 267, quoting 
Oozpus Juris. 

Tex.—Stephens County v. Hefner, 16 
S.W.2d 804, 118 Tex. 397—Casparis 
V, Fldelity Union Casualty Co., 
Civ.App., 65 S.W.2d 404, 406, clting 
Ciori)us Jtirls—Allen v. Berkmier, 
Civ.App., 216 S.W. 647, 649, error 
refused, citing Corpus JUrls. 

15 C.J. p 940 note 62. 

Deelslou deliberately made 
The weight of a former decision is 
not lessened by tbe fact that the los- 
ing party had confessed error or that 
a different decision would have 
raised a grave constltutlonal ques¬ 
tion, where it is apparent that the 
decision was not affected by the con- 
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fession or the constltutlonal ques¬ 
tion.—^U. S. V. Flannery, 45 S.Ct. 420, 
268 U.S. 98, 69 L.Ed. 885, reversing 
Flannery v. U. S.. 69 Ct.CL 719. 

17. lowa.—Frohardt v. Duff, 135 N. 
W. 609, 156 lowa 144. 40 L.R.A., 
N.S., 242, Ann.Cas.l915B 234. modi- 
fying 132 N.W. 31. 

“The court is bound by decisions 
which, while not deciding the precise 
polnt here in question, are in their 
loglcal impHcations of controlling 
signiflcance.”—^Farmers* Loan A 
Trust Co. V. U. S., D.C.N.T., 9 F.2d 
688, 689. 

la U.S.—The Merauke, C.C.A.N.Y., 
31 F.2d 974, reversing, D.C., 26 F. 
2d 836. 

Cal.—Donner v. Palmer, 31 Cal. 500. 
Valldlty of stlpnlation 
Decisions construing stipulatlon 
llmiting carrier^s liability to Involce 
value of goods lost, which assume, 
but do not decide, the validity of 
suoh stlpulation, are not conclusive 
in a later case in which that ques¬ 
tion is raised.—^The Merauke, supra. 
19. N.J.—^In re Roebling^s Estate, 
108 A 359, 91 N.J.Eq. 72. dismiss- 
ing appeal 104 A 296, 89 N.J.Eq. 
163. 

16 C.J. p 939 note 59 [e]. 

Significant 

Even though the decision Is not a 
conclusive precedent, the fact that 
neither counsel nor court raised the 
question of Jurisdiction is signifi¬ 
cant.—Norris V. Moody. 113 A 24, 
120 Me. 161. 

ao. Utah.—State v. Brown, 282 P. 
786. 76 Utah 37. 

31- Da.—Smith v. Shehee, App., 143 
So. 339, conforming to answers 143 ■ 
So. 338, 175 Lcl 394, and amended 
on other grounds, App., • 144 So. 
750. 
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Matters improperly before court, A question ac- 
tually determined becomes a binding precedent even 
though not properly raised.^^ 'While there is au- 
thority to the contrary,23 it has similarly been held 
that a decision on the merits constitutes an authori- 
tative precedent even though the court lacked ju- 
risdiction of the cause decided.24 

Time of rendering decision. A decision is not 
binding in other cases until it has been published 
or promulgated but a decision rendered after the 
trial of another action may be binding on the appeal 
of the latter action as declaratory of the law ap- 
plicable to the case.28 

Where a decision considers and criticiees the for¬ 
mer decisions in the state, it becomes stare decisis 
upon the point involved, and when the point arises 
again it is not necessary to examine de novo the 
authorities upon which such decision was based.27 

Concession of counsel. A consent decree cannot 
be considered a precedent in a later case ;28 nor can 
a mere concession of counsel be regarded as a ju- 
dicial establishment of the point conceded.29 


Decision hy court in particular capacity. While 
the rulings of a court of last resort in the exercise 
of its supervisory jurisdiction have no necessary ap- 
plication to a case involving the exercise of its ap¬ 
pellate jurisdiction,3® a decision in an action at law 
is binding in an equity action involving the same 
question.2^ 

Necessity of wriiten opinion. A prior decree may 
be binding in later cases even though it was ren¬ 
dered without written opinion.32 

§ 210. Necessity for Similarity of Facts 

While the doctrlne of stare decisis relates only to 
legal principies, the positive authority of a decision Is 
coextensive only with the facts on which it Is founded. 

The doctrine of stare decisis relates only to leg^l 
principies accordingly judicial precedents are 
valuable only in so far as they state definite rules 
for g^idance in future similar cases.34 

However, the rule of stare decisis has a limited 
application in determining whether settied legal 
principies are applicable to a particular fact situa- 


Mass.—^Eustace v. Dickey, 182 N.E. 
852, 240 Majss. 93—^Attorney Gen¬ 
eral V. Tufts, 181 N.R 673, 239 
Mass. 468, 17 A.L.R. 274. 

Mias.—^Drummond v. State, 186 So. 
207. 

Mo.—State ex rei. Mlssouri Gravel 
Co. V. Miasouri Workmen's Com- 
pensation Comznisslon, App., 113 
S.W.2d 1034. 

Okl.—Sheridan Oil Co. v. Superior 
Court of Creek County, 82 P.2d 
832, 183 Okl. 372. 

as. Mo.—Gibson v. Chouteau, 7 Mo. 

App. 1, affirmed 76 Mo. 38. 

Wrong remedy 

A previous decision on the merits 
of a case is authorltative ever^ 
thougrh it was afflrmed on appeal on 
the ground that the unsuccessfui 
party had chosen the wrong remedy 
for review.—^Browne v. Hagen, 100 
A 867, 90 N.J.Law 423, reversed on 
other grounds 104 A 207, 91 N.J.Law 
644. 

23. Mo.—McManus v. Burrows, 280 
S.W. 129, 206 Mo.App. 628. 

24. Ga.—^Long v. S. A Lynch En¬ 
terprise Plnance Corporation, 146 
S.R 613, 39 Ga.App. 221. 

25. Mo.—^Newberry v. City of St. 
Louis, App., 109 S.W.2d 876. 

Psndlag snotion for rehearing 
An opinion handed down by the 
supreme court was not promulgated 
as the law of the state until motlon 
for rehearing therein was overruled. 
—^Newberry v. City of St. Louis, su¬ 
pra. 

ae. Cal.—Rasmor v. City of Areata, 

’ 77 P.2d 1064, 11 CaL2d 113. 


27. N.T.—Ganson v. Tifft, 71 N.T. 
48. 

38. N.J.—Miller v. Bond & Mort- 
gage Guaranty Co., 188 A 678, 121 
N.J.Eq. 197. 

29. Miss.—^Lusk V. Seal, 91 So. 386, 
129 Miss. 228. 

N.T.—People v. Levine, 291 N.Y.S. 

1001, 161 Misc. 336. 

16 CJ. p 940 note 63. 

30. La.—State v. Pool, 70 So. 107, 
138 La. 228. 

31. R.I.—Goggin v. Goggin, 196 A 
698. 

Kowever, it has been held upon 
review by appeal from a decree of a 
Circuit Judge at chambers, that the 
appellate court in considering the 
evidence is in nowise controlled by 
its former opinions afflrming upon 
writ of error Judgments in law ac- 
tions at term involving the same is- 
sues of fact.—^Lalakea v. Laupahoe- 
hoe Sugar Co., 33 Hawaii 746. 

32. Tenn.—^Burr v. White Oak Lum- 
ber Co., 268 S.W. 798, 149 Tenn. 
191, 

Necessity of written opinion genei> 
ally see infra S 217. 

33. Ark.—Gregg v. Road Improve- 
ment Dist., No. 2 of Jackson Coun¬ 
ty, 277 S.W. 615, 169 Ark. 671. 

Cal.—Clover v. Jackson, 253 P. 187, 
81 Cal.App. 65. 

Ind.—American Mut. Liability Ins. 
Co. of Boston V. Duesenberg, 16 
N.B.2d 698, 117 AL.R. 1297, deny- 
ing rehearing 14 N.E.2d 919, 117 
AL.Il. 1293. 

lowa.—Van De Walle v. Tama Coun¬ 
ty, 201 'N.W. 44, 198 lowa 1330. 
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Miss.—Castleman v. Canal Bank & 
Trust Co., 166 So. 6%8, 650, 171 
Miss. 291, citing Coxpns Jvueia — 
National Surety Co. v. Miller. 124 
So. 261, 165 Miss. 115. 

Mo.—State v. Lee, 259 S.W. 798, 303 
Mo. 246—^Ex parte Dicklnson, App., 
132 S.W.2d 248. 

N.T.—Smith V. Russo Asiatic Bank, 
290 N.Y.S. 471, 160 Misc. 417. 

Tex.—Means v. Limpia Royalties, 
Civ.App., 115 S.W.2d 468, error dis- 
mlssed. 

15 C.J. p 942 note 82. 

IThder statute so pxoviding where 
reasoning of court in decidlng one 
case is directly applicable to anoth¬ 
er case, the rule laid down in for¬ 
mer case should be followed in lat¬ 
ter case.—^Weyer v. Weyer, 182 P. 
776, '40 Cal.App. 765. 

3A Misa—City of Greenville v. 

Laury, 169 So. 121, 172 Miss. 118- 
Mo.—Coleman v. Hagey, 168 S.W. 
829, 252 Mo. 102. 

Neb.—Clark v. Hass, 260 N.W. 792, 
793, 129 Neb. 112, Quoting Coxpns 
Jnxis. 

N.T.—Sandberg v. Margold Realty 
Corporation, 176 N.B. 175, 256 N. 
T. 228, reversing Sanberg v. Mar¬ 
gold Realty Corporation, 247 N.Y. 
S. 139, 231 App.Div. 241. 

A deoisloiL, limited to particular 
facts, which established no rule 
of property or of practice for the 
guidance of the public generally up¬ 
on which could arise, or have arisen, 
nghts to be disturbed, was held not 
stare decisis.—Southwestem Presby- 
terian TTniversIty v. City of Clarks- 
viUe, 259 S.W. 660, 149 Tenn. 266. 
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tibn;35 and the positive authority of a decision is 
coextensive only with the facts on which it is 
founded,^^ and can apply only in subsequent cases 
in which the issues are similar.37 Thus, while a de¬ 


cision is binding in a later case where the issues 
and the facts are the same or substantially the 
same,^^ it is not conclusive in a later case where 


SS. Mlss.—City of Greenville v. 
Laury, 169 So. 121, 172 Miss. 118. 
*‘lt is usually unscife and liazard- 
ous to seek to classify adjudicated 
cases upon any complex questlon of 
law, and to extract from them rules 
of sreneral appllcation. So much of 
the reasoning in such cases is due 
to their diversities, that error is 
likely to creep into any greneraliza- 
tion of them, and vitiate the results 
of an analysis that would ambltious- 
ly seek to reduce them to a system, 
and tempt the incautious Inaulrer 
to overlook the differences of fact 
that niodify and control their ap- 
plication- It is, therefore, wlser in 
the main to investlgrate and decide 
each case upon its own peculiar 
state of facts, than by too greneral 
statements or deductions to incur 
the risk of beingr betrayed Into too 
abstract reasonlngr/*—^Ashbury v. 
City of Norfolk, 147 S.B. 223. 227. 
152 Va. 278—City of Richmond v. 
Long, 17 Gratt 875, 376, 58 Va. 375, 
376, 94 Ain.D. 461. 

36. U.S.—U. S. V. Brand. C.C.A.N. 
T., 79 F.2d 605, certiorari denled 
Brand v. U. S., 66 S.Ct 881, 296 U. 
S. 655, 80 L,Ed. 466—C F. Medaris 
Co. V. Commlssioner of Internal 
Revenue, C.C.A., 88 F.2d 812— 
Means v. U, S., C.C.A.N.T., 6 F.2d 
975. 

Ala.—Watters v. First Nat Bank, 
171 So. 280, 233 Ala. 227—Walker 

V. Walker, 17 Ala 396. 

Cal.—^Haverstlck v. Southern Pac. 
Co., 87 P.2d 146, 1 Cal.App.2d 606 
—^People V. Malowltz, 24 P.2d 177, 
133 Cal.App. 260—^River Farms Co. 
of Califomia v. Superior Court in 
and for City and County of San 
Francisco, 21 P.2d 648, 645, 131 
CaLApp. 365, citlng Oorpns Jnxls. 
Conn.—^Hartford-Connecticut Tnist 
Co. V. Lawrence, 138 A. 159, 106 
Conn. 178. 

Idaho.—^Eldrldge v. Black Canyon 
Irr. Dlst., 43 P.2d 1062, 65 Idaho 
443. 

lowa—Illinois Cent Ry. Co. v. Wa- 
terloo, C. F. & N. Ry. Co., 173 N. 

W. 288, 186 lowa 1207. 

Ky.—^Thacker v. Commonwealth, 16 
S.W.2d 448, 228 Ky. 819, certiorari 
denied 60 S.Ct 81, 280 U.S. 678, 
74 L.Bd. 629—Crain v. Walker, 2 
S.W.2d 664. 222 Ky. 828. 

Md.—Williams v. State, 166 A. 339, 
161 Md. 39. 

Miss.—True-Hlxon Lumber Co. v. 
Thom, 168 So, 909. 912, 171 Miss. 
788, cltlng Corpus Juris. 

N.T.—Sandberg v. Margold Realty 
Corporation, 176 N.B. 175. 266 N. 
7. 228. reverslng Sanberg ▼. Mar- 


[ gold Realty Corporation, 247 N.Y. 
• S. 139, 281 App.Div. 241. 
j N.D.—^Dennls v. Pease, 240 N.W. 611, 
616, 61 N.D. 718, citing Corpus Ju- 

I rls. 

Ohio.—^Bast Ohlo CStea Co. v. City of 
Cleveland, 140 N.B. 410, 106 Ohio 
St 489, reversing City of Cleve¬ 
land V. Bast Ohio Qas Co., 16 Ohio 
App. 117. 

Okl.—State v. Board of Com'rs of Le 
Flore County, 60 P.2d 788, 791, 177 
Okl. 470, quoting Corpus Juris. 

Pa.—Smith v. Philadelphia & R. Ry. 
Co., 136 A 648. 288 Pa. 260—Sayre 
V. Textile Mach. Works, 195 A. 786, 
129 Pa.Super. 620. 

Tex,—^McKenzle Const Co. v. City 
of San Antonio, Clv.App., 60 S.W. 
2d 349, error refused. 

Va.—Virginia Electric & Power Co. 
V. Wynne. 141 S.B. 829. 149 Va. 
882. 

Wash.—Great Northern Ry. Co. v. 
Washington Electric Co., 86 P.2d 
208, 197 Wash, 436. 

15 C.J. p 941 note 79. 

Samo guestiou of law 

Since mere abstract questions of 
law cannot be made the subject of 
litigation, the determination of a 
question of law is not binding in a 
later case, between different parties, 
merely because the same question of 
law is Involved.—^People v. Curtlce, 
117 P. 357, 60 Colo. 603. 

Hule appUod to syllabi of oplniou 

Ohio.—City of Troy v. Schnell, 193 
N.B. 782, 48 Ohio App. 325—Thom- 
as V. City of Euclid, 182 N.B. 606, 
43 Ohio App. 62. 

3f7. U.S.—Schodde v. U. S., C.C.A. 
Idaho, 69 F.2d 866—^Brown-Crum- 
mer Inv, Co. v. Town of North 
Mlami, D.C.Pla., 11 F.Supp. 73— 
U. S. V. Kwong Lee Chong Co., 23 
C.C.P.A.,Customs, 327. 

Fla.—^Twyman v. Roell, 166 So. 216, 
123 Fla. 2. 

Illi.—People V. Kogen, 178 N.B. 414, 
346 111. 307, certiorari denled Ko¬ 
gen V. People of State of Illinois 
ex rei. Hardlng, 62 S.Ct 458, 285 
T7.S. 558, 76 L.Bd. 946—*Gore v. 
National Association of Certifled 
Public Accountants, 231 111.App. 
38. 

Mass.—^Petitlon of Worcester Coun¬ 
ty Nat Bank of Worcester, 162 N. 
B. 217, 263 Mass. 444, modiffed on 
other grounds Bx parte Worcester 
County Nat Bank of Worcester, 
49 S.Ct 368, 279 U.S. 347, 73 L.Bd. 
733, 61 A.L.R. 98. 

Mo.—Wolf v. Wuelllng, App,, 130 S. 
W.2d 671—^Entzgerald v. Colorado 
Life Co„ App., 116 S.W.2d 242. 
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[ Ohio.—^Voelkl v. Latin, 16 N.B.2d 
519, 58 Ohio App. 246. 

Okl.—State v. Board of Com’rs of 
Le Flore County. 60 P.2d 788, 791, 
177 Okl. 470, quoting Coipus Juris. 
Pa.—Shambe v. Delaware & H. R 
Co., 135 A. 756, 288 Pa. 240. 

15 C.J. p 941 note 80. 

“No decision can become binding 
under the rule of stare decisis, and 
thus be claimed to have establlshed 
a rule of property, unless there waa 
before the court, when it made such 
decision, the Identical question be¬ 
fore the court when the rule of stare 
decisis is relied upon."—Cook v. Ev¬ 
ans, 186 N.W. 262, 264, 45 S.D. 31, 
modifled on other grounds 186 N.W. 
571, 45 S.D. 43. 

Partloular deoisioiui cousldered 

(1) Decisions in negllgence cases 
are not necessarily conclusive in 
compensation cases.—CrawfordsvlUe 
Shale Brlck Co. v. Starbuck. 141 N. 
B. 7, 80 Ind.App. 649. 

(2) Decisions as to rescission for 
fraud in procuring contracts are not 
controlling in an action to rescind 
a contract for default in perform- 
ance.—Jones v. Peterson, 72 S.W.2d 
76, 836 Mo. 242. 

(3) On the question of sufSlciency 
of instructions as to corroboration 
of testimony of a seduced female, 
former opinions, although vaJuable 
in their bearing on corroboration, 
were not controlling authority, 
where the question decided in such 
cases was not one relating to In- 
structlons.—Slaughter v. State, 218 
S.W. 767, 86 Tex.Cr. 627. 

(4) A declaration by equity, on 
disputed testimony or confllcting in- 
ferences, that a penal violation was 
proved by fair preponderance of ev- 
idence, could not be binding in a 
subsequent prosecution where gullt 
must be established beyond a rea- 
sonable doubt.—^Reed v. Littleton, 9 

I N.B.2d 814, 275 N.Y. 160, afflrmlng 
292 N.Y.S. 363, 249 App.Div. 310, re¬ 
versing 289 N.Y.S. 798, 169 Misa 853. 

(5) Decisions as to suflftciency of 
petition are not controlling, where 
exception is to award of nonsuit.— 
Fitzpatrick v. Seaboard Air Line Ry. 
Co., 160 S.B. 664, 43 Ga.App. 817. 

3& U.S.—Supreme Lodge, Knights 
of Pythias, v. Smyth, N.Y., 38 S. 
Ct 210. 246 U.S. 694, 62 L.Bd. 492, 
reverslng Smyth v. Supreme 
Lodge, K. P., 220 P. 438, 137 C.C. 
A. 32—Burstein & Sussman v. XJ. 
S., 16 Ct.Cust.App. 282. 

AJa.—^Denson v. Realty Mortgage 
Co., 189 So. 768—Tumer v. State, 
17'8 So. 463, 28 AlaJlpp. 65—Llnd- 
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case than the facts in the former 


sey Lumber & Export Co. v. Falle, 
139 So. 102, 24 Ala.App. 520, cer¬ 
tiorari denied 139 So. 104, 224 Ala. 
261. 

Ark.—^Western Union Telegraph Co. 

V. Byrd, 122 S.W.2d 569. 

Cal.—People v. 0’Connor, 263 P. 866, 
88 Cal.App. 568. 

Ga.—Mcintyre v. City of Vidalia, 
185 S.B. 318, 182 Gia. 341—^Peppers 
V. Travelers' Ins. Co., 173 S.E. 177, 
48 Ga.App. 595. 

Idaho.—State v. Caxneron, 94 P.2d 
782. 

Ky.—^Davis V. Cumberland County, 
107 S.W.2d 237, 269 Ky. 271. 

Mass.—Malden Trust Co. v. Brooks, 
197 N.B. 100, 291 Mass. 273. 

Mich.—Bonk v. Dibrizio, 275 N.W. 
196, 281 Mich. 427—^In re Allen’s 
Estate, 216 N.W. 446, 240 Mich. 
661. 

Minn.—^Marschlnke v. Bgan Chevro¬ 
let, 279 N.W. 587, 202 Minn. 625. 

—Texas Co. v. Jackson, 165 So. 
546. 174 MIss. 737. 

Mo.—Crews v. Kansas City Public 
Service Co., 111 S.W.2d 54, 341 Mo. 
1099 —^Brewster v. Bulow, 296 S.W. 
372—McCarter v. Burger, App., 10 
S.W.2d 348. 

I^ont.—Anderson v. Sunburst Oil & 
Reflnlng Co., 296 P. 1108, 89 Mont 
175. 

N.J.—Street v. Smith, 135 A. 352, 6 
N.J.Misc. 5. 

N.Y.—Benedict v. Lunn, 155 N.E. 
677, 244 N.T. 873, reversing In re 
Benedict, 209 N.T.S. 794, 214 App. 
Div. 741—Seitz Bstates v. Medico 
Bros., 286 N.T.S. 833, 247 App.Div. 
71, afflrmed 3 N.B.2d 884, 272 N.Y. 
492. 

N.D.—Southall v. Quam, 277 N.W. 
604, 68 N.D. 195—Southall v. 

Thompson, 277 N.W. 603, 68 N.D. 
196. 

Ohio.—Powell v. Cralg, 148 N.E. 607, 
113 Ohio St. 245. 

Okl.—State ex rei. Murphy v. John¬ 
son, 95 P.2d 99, 185 Okl. 661—0111 

V. Rockwell, 220 P. 620, 94 Okl. 25. 
Pa.—Copeland v. Hurwitz, 93 Pa.Su- 

per. 856—Christy v. State Board of 
Medical Educatlon. 46 DauplLCo. 
69. 

Tenn.—^Hilton v. Anderson, 261 S.W. 
984, 149 Tenn. 622. 

Tex.—Cockrell v. Work, Clv.App., 94 
S.W.2d 784, error dismlssed— 
Rhodes V. Austln, Clv.App., 299 S. 

W. 921—North River Ins. Co. v. 
Hipsher, Civ.App., 280 S.W. 828— 
Light Pub. Co. v. Keeran, Civ.App., 
277 S.W. 769, reversed on other 
grounds, Com.App., 284 S.W. 917— 

McRae v. Japhet Civ.App., 269 S.W. 
829, reversed on other grounds 
Japhet V. McRae, Com.App., 276 S. 
W. 669. 

Va.— Spicer v. Btaxtford Pire Ins. Co. 
21CJ.S.-25 


of Hartford, Conn., 199 S.E. 499, 
171 Va. 428. 

15 C.J. p 941 note 81 [b]. 

Effect of faots not In. opinlon 
The authority of a former decl- 
sion, in whlch the facts considered 
in the opinlon are the same as those 
in the case under review, cannot.be 
undermined by alleged facts in the 
rocord of the former case which did 
not appear in the opinlon and were 
not considered by the court.—The 
San Simeon, C.C.A.N.T., 63 P.2d 798, 
aflBLrming, D-C., 1 P.Supp. 506, and 
certiorari denied Pacific Atlantic S. 
S. Co. V. Mooremack Gulf Lines, 54 
S.Ct. 61, 290 U.S. 643, 78 L.Bd. 558. 
Btfforent posltlon m to effeot of 
faots 

Rule applled in former suit Involv- 
ing same facts as present suit except 
that defendant took different position 
with regard to effect of fkcts should 
be adhered to even though present 
plaintiff was not party to former 
suit.—Candler v. Rose, C.C.A.Ga., 80 
P.2d 407, followed in Citlzens & 
Southern Nat. Bank v. Rose, C.C.A. 
Ga., 80 F.2d 410. 

Snling oa evldMioo 

Where state’s evidence was same 
on tiials of two defendants, decision 
as to sufliciency of evidence on ap- 
peal by one held controlling as to 
that auestion on appeal by the other. 
—People V. Egan, 246 P. 837, 77 CaL 
App. 279. 

iBjnzles fxom same oause 

(1) Decision in wife's personal in- 
Jury suit is authority for determina- 
tion of same questione on appeal in 
husband’s suit for loss of Services.— 
Consolidated Coach Corporation v. 
Saunders, 25 S.W.2d 722, 233 Ky. 321. 

(2) A judgment is a controlling 
preceflent as to the law in subse- 
quent suit by person injured in the 
same accident, where the facts were 
similar in both cases. 

Mich.—^Kalinowski v. Odlewany, 287 
N.W. 344, 289 Mich. 684. 

N.T.—Gray v. State, 189 N.T.S. 672. 
116 Misc. 760. 

(3) However, it has also been held 
that a former decision in an actlon 
by a third person for similar injuries 
from the same cause is not neces- 
sarily binding. since each case must 
stand or fall on its own record.— 
Wibaux Realty Co. v. Northern Pac. 
Ry. Co., 64 P.2d 1176, 101 Mont 126. 
Faotnal difference not substantial 
Mich.- Kalinowski v. Odlewany, 287 

N.W. 344, 289 Mich. 684. 

39 , U.S.—First Trust Co. of Omaha 
V. Allen, D.C.Neb., 61 P.2d 1069, 
afflrmed, aC.A., 60 F.2d 812, cer¬ 
tiorari denied, DooUttle v. Allen, 
53 S.Ct 315, 287 U.S. 671, 77 L.Ed. 
678—^Koppers Connecticut Coke Co. 
j V. James McWilliams Blue Line, 

385 


D.C.N.Y., 18 P.Supp. 992, afflrmed, 
C.C.A, 89 P.2d 866, certiorari de- 
nied James McWilliams Blue Line 
V. Koppers Connecticut Coke Co., 
58 S.Ct. 26, 302 U.S. 706, 82 L.Bd. 

545. 

Ark.—^Brotherhood of Locomotive 
Flremen and Bnglnemen v. Sim- 
mons, 79 S.W.2d 419, 100 Ark. 480 
—Beck v. State, 14 S.W.2d 1101, 
179 Ark. 102. 

Cal.—^People v. Malowitz, 24 P.2d 177, 
133 Cal.App. 250—Sichterman v. R. 
H. Hollingshead Co., 4 P.2d 181, 
117 Cal.App. 504. 

Ga.—Mitchell v. Owen, 127 S.E. 122. 
159 Ga. 690, reversing 121 S.E 
699, 31 Ga.App. 649. 

111.—^In re Healea’s Estate, 254 111. 
App. 334. 

Ind.—Randolph v. State, 162 N.E. 
656,^200 Ind. 210. 

Ky.—^Dix V. Carmack, 117 S.W.2d 
1036, 273 Ky. 844—Thacker v. Com- 
monwealth, 16 S.W.2d 448, 228 Ky. 
819, certiorari denied 50 S.Ct 31, 
280 U.S. 678, 74 L.Ed. 629—Crain 
V. Walker, 2 S.W.2d 664, 222 Ky. 
828. 

Mlss.—^Texas Co. v. Jackson, 166 So. 

546, 174 Miss. 737. 

Mo.—State v. Weatherby, 129 S.W. 
2d 887—Zoll v. St Louis County, 
124 S.W.2d 1168—State ex rei. 
State Highway Commission v. 
Boone, App., 62 S.W.2d 186. 

K.T.—^In re Liberman, 18 N.B.2d 668, 
279 N.T. 458, affirming 2 N.T.S.2d 
1019, 263 App.Div. 884, affirming 
In re Liberman*s Estate, 296 N.T.S. 
623, 163 Misc. 90, 105—Fox v. Al- 
lled Stores Corporation. 300 N.T.S. 
1254, 252 App.Div. 675—Application 
of Broderlck, 262 N.T.S. 68, 140 
Misc. 861—City Bank Farmers 
Trust Co. v. Title Guarantee & 
Trust Co., 15 N.Y.S.2d 211. 

N.C.—Osmond Barringer Co. v. Stand¬ 
ard Fire Ins. Co., 123 S.E. 306, 188 
N.C. 117. 

Okl.—Coats V. Riley, 7 P.2d 644, 164 
OkL 291—Jackson v. Twin State 
Oil Co., 218 P. 324, 95 Okl. 96.' 

Or,—^Pacific Telephone & Telegrraph 
Co. V. Wallace, 76 P.2d 942, 168 
Or. 210—Giesy v. Aurora State 
Bank, 266 P. 763. 122 Or. 1, deny- 
ing rehearing 256 P. 467, 122 Or. 1. 
Pa.— Commonwealth v. Shawell, 191 
A- 17, 326 Pa, 497—Commonwealth 
V. Davis, 149 A. 176, 299 Pa. 276— 
Heisler v. Thomas Colliery Co., 118 
A. 394, 274 Pa. 448, 24 A.L.R. 1216, 
afflrmed 43 S.Ct. 83, 260 U.S., 246, 
67 L.Ed. 237—^McCarthy v. City of 
Pittsburgh, 193 A. 368, 127 Pa. 
Super. 399—Consentino v. Union 
Paving Co., 173 A. 470, 113 Pa. 
Super. 295. 

Tex.—^Means v. Llmpia Royalties, 
Clv.App., 116 S.W.2d 468, error dis- 
missed — McKenzie Const Co. v« 
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decision;^0 and it has-been held that former deci- 
sions are ordinarily not controlling, but merely ad- 
visory, in a case which must be determined upon it® 
own particular facts.^^ The application of the doc- 
trine of stare decisis to decisions on questions of 
fact is considered in § 212 infra. 

§ 211. Advisory Opinions 

Answers by Justices to questions propounded by 
other departments of the govemment do not constitute 
an adjudication, and are not stare decisis, but merely 
advisory. 

Where the justices of a court, pursuant to con- 
stitutional provisions, answer questions propounded 
to them by other departments of govemment such 


as the legislative or executive, such answers are not 
an adjudication, but merely advisory, and not with- 
in the doctrine of stare decisis, even though the 
opinion was given after hearing argument on both 
sides.'* ^ However, in answering questions submit- 
ted to it, the court is bound by decisions rendered 
by it in the course of regular litigation, on matters 
respecting which it is the final authority.^^ 

§ 212. Decisions on Questions of Fact 

Decisions on questions of fact are not ordinarily 
stare decisis, but may be advisory. 

The doctrine of stare decisis does not ordinarily 
apply to decisions on questions of fact so as to ren- 
der them binding in later cases,^5 although they may 


City of San Antonio, Civ.App., 60 
S.W.2d 349. error refused. 

UteLh.—^Barlow v. Utah L.lght & Trac- 
tion Co., 298 P. 386, 77 Utah 556. 
Va.—^Hancock v. Norfolk & W. Ry. 

Co., 141 S.B. 849, 149 Va. 829. 

Wis.—Jackson v. Robert L. Relsinger 
& Co., 263 N.W. 641, 219 Wis. 636 
—^Indrebo v. Industrlal Commis- 
sion of Wisconsln, 243 N.W. 464, 
209 Wis. 272. 

SiffereuLt taacee 

Prior decisions as to the meaninsr 
or effect of particular taxea are not 
concluslve in detennlning similar 
questions with respect to other tax** 
es.—^People ex rei. New York Rapld 
Transit Corporation v. Lousrhman, 
233 N.Y.S. 434, 226 App.Div. 149, af- 
flrmed 168 N.E. 430, 251 N.T. 668— 
Newtown Creek Towing Co. v. Liaw, 
199 N.Y.S. 866, 206 App.Div. 209, af- 
firmed People ex rei. Newton Creek 
Towinff Co. V. Law. 143 N.E. 749. 237 
N.Y. 678. 

DedUiltloiur 

Decisions deflnlng: particular words 
under particular clrcumstances are 
not controlling: in later cases in 
which the clrcumstances are differ¬ 
ent—Arey v. Georgre Associates, 
Mass., 12 N.E.2d 84. 

40l lowa.—State v. Carson, 170 N. 

W. 781, 186 lowa 668. 

Xaemm probative waigrht 

While stare decisis cannot rule, 
yet if it be held upon stated facts 
that there is no seduction, that is 
authority whenever the facts, al- 
thougrh they differ from those in the 
case relied on as an authority, have 
less probative welgrht than those 
present in the case cited.—State v. 
Carson, 170 N.W. 781, 186 lowa 668. 
41. U.S.—^American Steel Foundrles 
V. Trl-City Central Trades Council, 
111,. 42 S.Ct 72. 267 U.S. 184, 66 D. 
Bd. 189, 27 A.L.R. 360—Nalbantian 
V. U. S., aC.A,Ill., 64 P.2d 63, 66, 
certiorari denled 62 S.Ct. 313, 286 
U.S. 636, 76 L.Bd. 930—Chlcago, M., 
St P. & P. R. Co. V. Kane, C.C.A. 
Mont, 33 F.2d 866, certiorari de¬ 


nled 60 S.Ct 37. 280 U.S. 688. 74 
L.Ed. 637. 

Ala.—^Martin BldiT. Co. v. Imperlal 
Laundry Co., 124 So. 82, 220 Ala 
90. 

Pia—Stelle v. Dennis, 140 So. 194, 
104 Fla 384. 

Ky.—^Moran’s Ex’r v. Moran, 69 S.W. 
2d 7, 248 Ky. 664—Schenk v. 

Schenk, 41 S.W.2d 1102, 240 Ky. 
237. 

Md.—White v. Parks, 140 A. 70, 164 
Md. 196. 

Okl.—^Brownell v. Moorehead, 166 P 
408, 65 Okl. 218. 

Tex.—Texas Bmployers Ins. Ass'n v. 
Shifflette, Civ.App., 91 S.W.2d 787, 
error dlsmissed. 

Va—^Haynes v. Buntingr, 147 S.E. 211, 
162 Va 395—Neff v. Edwards, 139 
S.K 295, 148 Va 628. 

Wash.—Sterllng Chain Theatres v. 
Central Labor Council of Seattle, 
283 P. 1081, 166 Wash. 217. 
Bx1sta(n.oe of negligrenoe 
Ark.—Smith v. KcEachin, 57 S.W. 

2d 1043, 186 Ark. 1132. 

Pa—^Rocks V. Bender, 167 A. 706, 103 
PaSuper.* 546. 

S.C.—^Funderburk v. Powell, 187 S.E. 

742, 181 S.a 412. 

ConstrnotioiL of 

(1) Trust Instrument.—^Mills v. 
Bmbrey, 186 S.B. 47, 166 Va 383. 

<2) Will.—Bergman v. Arnhold, 89 
N.E. 1900, 242 111. 218. 

15 C.J. p 942 notes 84, 85. 

42. Del.—State ex reL Satterthwaite 
V. Higrhfleld, 162 A. 46. 4 W.W. 
Harr. 272. 

Ind.—State v. McMahan. 142 N.E. 
213, 194 Ind. 161. 

Me.—^Fellows v. Eastman, 136 A. 810, 
126 Me. 147. 

Mass.—Commonwealth v. Welosky, 
177 N.B. 666, 276 Mass. 398, cer¬ 
tiorari denied Welosky v. Common¬ 
wealth of Massachusetts, 52 S.Ct 
201, 284 U.S. 684, 76 L.Ed. 678— 
Buildingr Inspector of Lowell v. 
Stoklosa, 145 N.E. 262, 250 Mass. 
62—Loringr v. Young:, 132 N.E. 66, 
239 Mass. 349—City of Boston v. 
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Treasurer and Receiver General, 
130 N.E. 390, 237 Mass. 403, af- 
flrmed City of Boston v. Jackson, 
43 S.Ct 129. 260 U.S. 309, 67 L.Ed. 
606, 821. 

N.H.—^In re Opinion of the Justices, 
149 A. 321, 84 N.H. 667, 669—In 
re opinion of the Justices, 129 A 
117, 81 N.H. 566, 39 A.L.R. 1023. 
R.I.—^In re Opinion to the Govem- 
or, 178 A. 433, 56 R.I. 66—In re 
Opinion of the Justices, 164 A 647, 
61 R.I. 322. 

16 C.J. p 943 notes 99, 2. 

43- Mass.—Adams v. Bucklin, 7 Plck. 

121 . 

44w Mass.—In re Opinion of the 
Justices, 116 N.E. 978, 226 Mass. 
613. 

46. U.S.—The Diamond Cernent, C.C. 

AWash., 96 F.2d 738. 

111.—^Miller v. Chlcagro Rys. Co., 223 
I11.APP. 122. 

lowa—Sandell v. Des Moines City 
Ry. Co., 168 N.W. 226, 184 lowa 
526. 

La—^Webster v. New York Life Ins. 

Co., 107 So. 699, 160 La 864. 

N.BL—^Arllngton Mills v. Town of 
Salem. 140 A 163, 83 N.H. 148. 
N.Y.—Smith v. Russo Asiatic Bank, 
290 N.Y.S. 471, 160 Misa 417. 

16 C.J. p 943 note 8, p 969 note 17 
[a]. 

**As the decislon [of a question of 
fact] depends on the view of the 
tribunal of the welght of the evi- 
dence presented, the decision of oth¬ 
er courts or of the same court upon 
the same state of facts cannot con¬ 
stitute a rule for the decision of the 
instant case, for facts cannot be 
found by rule.*'—Remick v. Merrill, 
116 A 344, 346, 80 N.H. 226. 
Necessity for similarity of facts see 
supra § 210. 

Bule applied to particulaor decisions 

as to: 

(1) Infringrement of Copyright.— 
Park V. Warner Bros., D.C.N.Y., 8 P. 
Supp. 37. 

(2) Mental capacity.— Doyle v. 
Schafer. 14 S.W.2d 413, 228 Ky. 83. 
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be advisory>® This is so even though the probative 
facts and testimony in the former decision were 
identical with those in the later case,^^ although it 
has also been held that a former decision on a ques- 
tion of fact may be binding where it is shown by 
competent evidence that the facts in the two cases 
are identical.**® 

Daynages; attorney^s fees. Former decisions fix- 
ing damages, or dctermining the reasonableness of 
damages, in particular cases, are not controlling,49 
but may be advisory,®® and should be consulted in 
order that there may be reasonable uniformity in 


similar cases.^^ The same is true of former deci¬ 
sions as to the propriety of attomey^s fees in par¬ 
ticular cases.52 

§ 213. Matters of Form and Practice 

Decisions on matters of form and practice» except 
where they are erroneous, wlll ordinarily be followed» 
even though a contrary conclusion mlght be desirable. 

On the ground that it is important for the proper 
and expeditious conduct of judicial business that 
the niles of practice be stable,^® decisions on mat¬ 
ters of form and practice will generally be fol¬ 
lowed, 54 particularly where the rules announced in 


Bouadarles 

(1) The location of 'boundaries has 
been held a Question of fact to whlch 
the do.ctrlne of stare decisis does not 
apply, at least where it does not ap- 
pear that the prior cases were based 
on the same facts.—Richardson v. 
Schwoon, 3 Tenn.App. 612—^16 C.J. p 
943 note 8 [a]. 

(2) However, a decision as to 
boundaries, even thouirh regrarded as 
not blndlng in later cases, will be 
followed where no good reason for- 
blds.—^Birdseye v. Roffers, Tex-Civ. 
App., 62 S.W. 986. 

(8) And a decision establishing 
boundaries has been held bindlng in 
a later case involvlng the same land. 
—^Dougrlas Oil Co. v. State (Califor- 
nia Case), Tex.CIv.App., 70 S.W.2d 
452. 

48. La.—Webster v, New York Life 
Ins. Co., 107 So. 599, 160 La. 854. 

47. U.S.—^The Diamond Cernent, C. 
C.A.Wash., 95 F.2d 738, 742. 

SeaworthiiLess of vessel 

“The inference from different 
factual situations leadlng to a find- 
Ing of want of seaworthlness in the 
several cases clted do not, and in the 
nature of maritime employment can- 
not, create stare decisis. Even if, on 
the Identical complicated probative 
facts and contradictory testimony in 
another case . . . another court 

found seaworthlness as an ultimate 
faet, it would not prevent us from 
weighing the evidence and maklng 
a contrary flnding.”—The Diamond 
Cernent, supra. 

48. lowa.—Sandell v. Des Moines 
City Ry. Co.. 168 N.W. 226. 184 
lowa 626. 

49. La.—^Plerce v. Leonard Truck 
Lines, 138 So. 199, 18 La.App. 448. 

Me.—Baston v. Thombs, 143 A. 63. 
127 Me. 278. 

Mo.—Cason v. Elansas City Terminal 
Ry. Co., 123 S.W.2d 133—McNatt 
V. Wabash Ry. Co., 108 S.W.2d 38. 
341 Mo. 516—^Harrison v. St. Louls- 
San Francisco Ry. Co., 99 S.W.2d 
841. 339 Mo. 821—Colwell v. St 
Louis-San Francisco Ry. Co., 73 
S.W.2d 222, 335 Mo. 494—Byars v. 


St. Louis Public Service Co., 66 S. 
W.2d 894, 334 Mo. 278—Kleinlein v. I 
Foskin, 13 S.W.2d 648, 321 Mo. 887 
—^McLean v. Eddy, App., 83 S.W. 
2d 230—Shaw v. East St. Louis Ry. 
Co., App., 55 S.W.2d 497—^Burton 
V. Wm. J. Brennan Grocer Co., 
App., 13 S.W.2d 667. 

Tex.—San Antonio Public Service Co. 

V. Mitchell, Clv.App., 238 S.W. 265, 
error granted. 

50. Mo.—Cason v. Kansas City Ter-i 
minal Ry. Co.. Mo.. 123 S.W.2d 133 
—Colwell V. St Louis-San Francis¬ 
co Ry. Co.. 73 S.W.2d 222, 335 Mo. 
494—^Byars * v. St Louis Public 
Service Co., 66 S.W.2d 894. 334 Mo. 
278—Kleinlein v. Foskin, 13 S.W. 

* 2d 648, 321 Mo. 887—Shaw v. East 
St. Louis Ry. Co., App., 65 S.W. 
2d 497. 

R. I.—Cook V. Union Electric Supply 
Co., 133 A, 346. 

Tex.—^Light Pub. Co, v, Eeeran, Civ. 
App., 277 S.W. 759, reversed on 
other grounds, Com.App., 284 S.W. 
917. 

Va.—^P. Lorlllard Co. v, Clay, 104 S. 

E. 384, 127 Va. 734. 

Wash.—^Pearson v. Picht, 52 P.2d 
314, 184 Wash. 607. 

51. Mo.—^McNatt v. Wabash Ry. 
Co., 108 S.W.2d 33, 341 Mo. 616— 
0'Brlen v. Rindskopf, 70 S.W.2d 
1086, 334 Mo. 1233. 

53. Ky.—^Maynard v. Steele, 47 S. 

W. 2d 738, 242 Ky. 746. 

[N.T.—^Prager v. New Jersey Fidelity 
& Piate Glass Ins. Co. of Newark, 

! N. J., 156 N.E. 7«, 245 N.T. 1, 62 
A,L.R. 193, modifying 216 N.T.S. 
400, 217 App.Div. 630. 

53. Ark.—Washington Fire Ins. Co. 

V. Hogan, 213 S.W. 7. 139 Ark. 130, 
6 A.L.R. 1686. • 1 

lowa.—^McKee v. National Travelers 
Casualty Ass’n, 282 N.W. 291, 226 
lowa 1200. 

N.D.—^Horton v. Wright, Barrett & 
Stilwell Co., 174 N.W. 67, 43 N.D. 
114. I 

S. D.—Grieves v. Danaher, 243 N.W.! 
916, 60 S.D. 120. 

54. U.S.—Qualtop Beverages v. Mc-| 
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Campbell, aCA-N-T.. 31 P.2d 260, 
reversing, D.C., 22 P.2d 417. 

Ala.—^Bums v. State, 117 So. 616, 22 
Ala.App. 501, followed in Harrls v. 
State, 117 So. 617, 22 Ala.App. 602. 
Colo.—^Farmer v. Pepple, 7 P.2d 947, 
90 Colo. 250. 

Fla.—^Bancroft v. Allen, 190 So. 885— 
State ex reL Beggs v. Fabisinski, 
172 So. 685, 126 Fla. 684. 

Mo.—State v. Baird, 196 S.W. 1010, 
271 Mo. 9—^Halght v. Stuart, App., 
31 S.W.2d 241—Calkins v. Engle, 
300 S.W. 997, 221 Mo.App. 1173. 
N.J.—Jaskiewicz v. Salamander, 131 
A. 387, 3 N.J.Misc. 1247. 

N.T,—^Bernard v. Chase Nat. Bank 
of City of New Tork, 253 N.T.S. 
336, 233 App.Div. 384. 

Ohio,—^Ford v. Papcke, 158 N.E. 558, 
26 Ohio App. 225—^Lupico v. State, 
167 N.B. 676, 25 Ohio App. 37. 

Or.—State v. McDaniel, 231 P. 966, 
116 Or. 187, afflrmed 237 P. 373, 115 
Or. 187. 

S.C.—^Barnes v. Leevy, 100 S.E. 169, 
112 S.C. 426. 

Tex.—Three States Telephone Co. v. 
Klrkwood, Civ.App., 61 S.W.2d 668 
—Texas & P. Ry. Co. v. Hargrave, 
Civ.App., 1 S.W.2d 740, afflrmed 
Hargrave v. Texas & P. Ry. Co., 
Com.App., 12 S.W.2d 1009. 

Utah.—Sutton v. Otis Elevator Co., 
249 P. 437, 68 Utah 85. 

Va.—Alexandria Water Co. v. City 
Council of Alexandria^ 177 S.E. 464, 
163 Va. 612. 

15 CJ. p 944 note 9. 

“The rule of stare decisis is espe- 
clally appllcahle to decisions on mat¬ 
ters of procedure and practice.’*— 
Horton v. Wright Barrett & Stilwell 
Co., 174 N.W. 67, 43 N.D. 114. 

XxL a oztmiiLal oaae the hest way 
for trial court to accompUsh just re- 
sults for both defendant and people 
is to follow practice set forth in 
well-eonsidered cases whlch have 
stood test of time.—^People v. Egan, 
275 N.T.S. 697, 242 App.Div. 607. 

Slsoretlosi as to *2i0w tzial 

On motlons for new trial, the doc- 
trine of stare decisis is appllcahle, 
and previous decisions must be fol¬ 
lowed, notwlthstanding statute au- 
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such decisions have become well established,^® even 
though were it not for such prior decisions a con- 
trary conclusion might be reached.^® 

However, courts will more freely change judicial- 
ly established procedural rules than substantive 
rules,^'^ and prior decisions as to matters of form 
stnd practice will not be followed where they are er- 
roneous or where the rule announced hampers jus- 
tice,®® at least if the error in the former opinion can 
be corrected without substantial injury to litigants 


by reason of reliance on the precedent so estab- 
lished.5® 

§ 214. Construction of Statutes 

The doctrine of stare decteis applles with full force to 
decisions construlng statutes or ordinances, especially 
where the construction has been long acquiesced In, 
and decisions construlng other statutes are authoritative 
If such statutes are nearly Identlcal wIth the one un¬ 
der review. 

The doctrine of stare decisis applies with full 
force to decisions construing statutes®® or ordinanc- 


thorlzlngr new triaJ gives the presid- 
Ingr Justlce discretlonary power.— 
Derosby v. Mathleu, 2 A.2d 170, IS6 
Me. 91. 

Absenco of precedent 
Court is not bound by precedent in 
determinlng sufflciency of Indictment 
where there are no precedents.—JPeo- 
ple V. Farson, 1§5 N.B. 724, 244 N.T. 
413, affirminff 218 N.T.S. 41, 218 App. 
Div. 488. 

Dedslona Uxnlted to poxtlcnlar facts 

(1) The doctrine of stare decisis 
does not apply to a decision which 
does not establlsh a ireneral rule of 
practice, but is limited to particular 
facts.—Southwestern Presbyterian 
Unlveraity v. City of Clarksville, 259 
S.W. 560, 149 Tenn. 266. 

(2) Thus the courfs langruage in 
Its opinion, as to whether a stipula^- 
tion might be set aside on motion, 
used in view of a party^s rlght to 
rellef from a particular situation, is 
not binding as a precedent—^Yonkers 
Fur Dressing Co. v. Royal Ins. Co., 
160 N.E. 778, 247 N.Y, 436, revers- 
ing 224 N.T.S. 941, 222 App.Div. 688. 
66. Ind.—^Faulkner v. State, 141 N. 

B. 514, 193 Ind. 663. 
lowa.—^McEiee v. National Travelers 
Casualty Ass’n, 282 N.W. 291, 225 
lowa 1200. 

Neb.—^Patterson v. Kerr, 254 N.W. 
704, 127 Neb. 78—Westbrook v. 
State, 244 N.W. 403, 123 Neb. 817. 
N.T.—^Meyers v. Credit Lyonnais, 182 
N.E. 61, 269 N.T. 399, 83 A.L.R. 
268, reversing 254 N.T.S. 1952, 235 
App.Div. 608, followlng Garrlson v. 
Newman, 227 N.T.S. 78, 222 App. 
Div. 498. 

Change by leglslatlve aotion 

(1) If a change is desirable, such 
change should be made by legislative 
rather than by judiclal actien.—^T. W. 
Lind Co. v. Nu-Pastener Co., 108 A. 
286, 43 R.I. 31. 

(2) A flrmly established and long- 
followed rule of procedure should not 
be departed from unless It is ciear 
that statute invoked so requires.— 
Willis & Turner v. Moore & Davis, 
271 S.W. 736, 161 Tenn. 662. 

. Apparently oonfliottaig deolslons in 
later cases involving somewhat sim- 
ilar questions wcre held not sufficient 
justiflcatlon to overthrow decision 


regardlng crimina! practice standing 
unchallenged for over 100 years.— 
State V. Platt 161 S.E. 206, 164 S. 
C. L 

Appcals 

Long-settled unlform rule against 
single appeal from two independent 
separate appealable orders will not 
be changed, whether orlgrinally sound 
in theory or not—Grieves v. Dana- 
her, 248 N.W. 916, 60 S.D. 120. 

56. Neb.—^Patterson v. Kerr, 254 N. 

W. 704, 127 Neb. 73. 

N.T.—^Bernard v. Chase Nat. Bank of 

City of New Tork, 263 N.T.S. 336, 

283 App.Dlv. 884. 

N.D.—^Horton v. Wright, Barrett & 

Stilwell Co., 174 N.W. 67, 43 N.D. 

114. 

15 C.J. p 944 note 10. 
m Arlcansas 

(1) The rule stated In the text 
has been followed.—^Missouri Pacific 
Transp. Co. v. Sharp, 108 S.W.2d 579, 
194 Ark. 405—^Washington Pire Ins. 
Co. V. Hogan, 213 S.W. 7, 139 Ark. 
130, 6 AL.R 1686. 

(2) And ii has been held that the 
‘court has no right to alter or amend 
the general rules appllcable to test- 
ing sufflciency of evidence to support 
a verdlct notwithstandlng such rule 
may at times work a fiagrant injus- 
tice, since the precedent is founded 
on fundamcntal law governlng Jury 
trlals, the remedy lies within the 
lawmaklng body, not within the 
court and ample protection is glven 
litigant by power inherent in trial 
court to set aside verdict of Jury, 
where preponderance of evidence is 
contrary to it—^Mlssouri Pacific 
Transp. Co. v. Sharp, supra. 

(3) However, it has also been held 
that decisions as to procedural mat¬ 
ters are not as binding, under the 
stare decisis doctrine, as decisions on 
substantive* matters, and that er- 
roneous rules may be readily altered 
or abollshed,—Chapman & Dewey 
Lumber Co. v. Means, 88 S.W.2d 829, 
191 Ark. 1066. 

(4) And this Is especially true if 
such decisions are anomalous to 
modern law.—^Anheuser-Busch v, 
Manion, 100 S.W.2d 672, 193 Ark. 
405. 


57. Pa.—^MeCaffrey v, Schwartz, 132 
• A. 810, 285 Pa. 561. 

58. Kan.—^Weaver v. Gardner, 14 
Kan. 347. 

N.T.—People v. Nixson, 161 N.E. 463, 
248 N.T. 182. 

Wls.—Scharine v. Huebsch, 234 N.W. 

358, 203 Wls. 261. 

Absenoe of opinion 
That supreme court denled cer¬ 
tiorari to review determination of 
court of appeals without filing writ- 
ten opinion or memorandum was held 
not to preclude investigation, in sub- 
sequent action, of qucslion decided, 
involving mere matter of practice.— 
Lingner v. Lingner, 56 S.W.2d 749, 
165 Tenn. 625. 

An Irregtiladr prooeedlng, contrary 
to authority at the time, and never 
followed, does not create a precedent 
—Clark V. Boston Safe Deposit & 
Trust Co., 102 A, 289, 116 Me. 460, 
L.R.A1918B 384. 

69. Mont—^Wetzstein v. Boston, etc., 
Cons. Copper, etc., Min. Co., 63 P. 
1043, 25 Mont. 135. 

15 C.J. p 944 note 12. 
aiglLt to rdy 

Parties and counsel are entltled to 
rely on prevlous decisions approving 
a particular practice. 

Mont—State v. Slmanton, 49 P.2d 
981, lOO Mont. 292. 

Wash.—^Tarno v. Hedlund Box & 
Lumber Co., 226 P. 659, 129 Wash. 
457, modified on other grounds 227 
P. 618, 129 Wash. 457. 

60. U.S.—^Federal Trade Commission 
V. P. A. Martoccio Co., C.C.A., 87 
F.2d 561, certiorari denied P. A 
Martoccio Co. v. Federal Trade 
Commission, 67 S.Ct. 794, 301 U.S. 
691, 81 L.Ed. 1347—Delaware & H 
Co. V. Commissioner of Intemal 
Revenue, CC.A., 66 F.2d 292, cer¬ 
tiorari denied 54 S.Ct 89, 290 U.S, 
670, 78 L.Bd. 679—^Washburn Cros- 
by Co. V. Nee, D.C.Mo., 11 P.Supp. 
822—^U. S. V. Appalachian Coais, D. 
C.Va., 1 P.Supp. 339, reversed on 
other grounds Appalachian CoaJs 
V. U. S., 53 S.Ct 471, 288 U.S. 344, 
77 L.Ed. 826—U. S. v. River Spin- 
nlng Co.. D.C.R.I., 243 P. 769, af- 
flrmed 260 P. 686, 162 C.C.A. 602. 
Ala.—City of Mobile v. Collins, 130 
So. 369, 24 Ala.App. 41, certiorari 


388 



21 C.J.S.' 


C0UBT8 


§ 214 

es.®^ In fact, when a statute has been jndicially I to pass on it®® such construction is as much a part 
conslrued®^ by the highest court having jurisdiction 1 of the statute as if plainly written into it originally. 


dented, Sup.. 130 So, 374. 222 Ala. 
32. 

Arlz.—^Van Denburgrh v. Superior 
Court In and for Maricopa County, 
36 P.2d 793, 44 Arlz. 306. 

Ark.—0'Daniel v. Brunswick Balke 
Collender Co., 113 S.W.2d 717, 196 
Ark. 669. 

Cal.—Bellingrham Bay Lumber Co. v. 
Hopkins, 168 P. 169, 34 CaLApp. 
634. 

Colo.—McGIone v. First Baptist 
Church of Denver, 50 P.2d 647, 97 
Colo. 427—City of Boulder v. 
Plains Lioan, Realty & Investment 
Co.. 224 P. 233. 76 Colo. 86. 

D.C.—Bardwell v. Petty, 286 P. 772, 
52 App.D.C. 310. 

Fla.—^Halifax Drainage Dist of Vo- 
lusia County v. State, 185 So. 123, 
134 Fla. 471. 

Ga.—Little v. Walters. 150 S.E. 201. 
40 Ga.App. 447. 

111.—Melsba v. Johns-Manville Sales 
Corporation. 19 N.E.2d 753. 299 111. 
App. 167. 

Ind.—Union Hospltal v. S. P. Brown 
& Co., 11 N.E.2d 520, 104 Ind.App. 
430--Dailey v. Pugh, 131 N.E. 836, 
83 Ind.App. 431. 

lowa.—City of Cherokee v. North¬ 
western Bell Telephone Co.. 202 N. 
W. 886, 199 lowa 727. 

Ky.—City of Mayfleld v. Reed, 127 
S.W,2d 847, 278 Ky. 5—Plumlee^s 
Adm'x V. Cltlzen’s Nat. Bank of 
Bowllng Green, 111 S.W.2d 607, 
271 Ky. 226—StolI Oil Reflning Co. 

V. State Tax Commlsslon, 296 S. 

W. 361, 221 Ky. 29—^Hemdon v. 
Brawner, 203 S.W. 727, 180 Ky. 
807. 

La.—D anna v. Yazoo & M. V. R. Co., 
App., 154 So. 366—Heldecker v. Fi- 
delity & Casualty Co. of New York, 
App., .153 So. 35—General Lumber 
& Supply Co. V. Hunter, 134 So. 
759, 17 La.App. 71. 

Md.—Shirk v. Soper, 124 A. 911, 144 
Md. 269. 

Mass.—Whitley's Case, 147 N.E. 676, 
252 Mass. 211. 

Miss.—State v. W^oming Mfg. Co., 
103 So. 11, 138 Miss. 249—Maris v. 
Lindsey, 87 So. 12, 124 Miss. 742 
—Vlllage of Zama y. Ayers Sep¬ 
arate School Dist., 82 So. 813, 120 
Miss. 444. 

Mo.—Milby v. Murphy, App., 121 S. 
W.2d 169—Bloomcamp v. Missouri 
Pac. R. Co., 236 S.W. 388, 208 Mo. 
App. 464—Gammon v. McDowell, 
235 S.W. 461. 208 Mo.App. 616. 
Mont.—Crutchfleld v. Nash, 276 P. 
938, 84 Mont. 566. 

Neb.—^Patterson v. Kerr, 264 N.W. 
704, 706, 127 Neb. 73, quotlng Oosv 
pns Jnzls. 

N.J.—Commercial Casualty Ins. Co. 
V. State Board of Tax Appeals, 194 
A. 390, 119 N.J.Liaw 94, afflrmed 


198 A. 872. 120 N.J.Law 186—Price 
V. Central R. of New Jersey, 123 
A. 766, 99 N.J.Law 425—In re 
0’Mara's Bstate. 161 A. 67, 106 N, 
J.Eq. 311, reversing 139 A. 167, 101 
N.J.Eq. 713. 

N.Y.—Carbone v. Carbone, 2 N.Y.S.2d 
869, 166 Misc. 924—In re Schroe- 
der*s Will, 163 N.Y.S. 956, 98 Misc. 
92—Clonick v. Gordon, 11 N.Y.S. 
2d 703. 

Okl.—Hinkle v. Kenny, 62 P.2d 621, 
178 Okl. 210. 

Or.—State v. .®tna Casualty & Sure- 
ty Co.. 265 P. 782, 125 Or. 194— 
State V. U. S. Fldelity & Guaranty 
Co-, 266 P. 776, 125 Or. 13—Walker 

V. Fireman*s Fund Ins. Co., 267 P. 
701, 122 Or. 179. 

S.D.—^Kapaun v. Federal Land Bank 
of Omaha, 269 N.W. 564, 64 S.D. 
635, followed in Gilmore v. Federal 
Land Bank of Omaha, 269 N.W. 
566, 64 S.D. 639, and Johnson v. 
Federal Land Bank of Omaha, 269 
N.W. 667, 64 S.D. 640. 

Tex.—^Thompson v. Kay, 77 S.W.2d 
201, 124 Tex. 252, affirming Kay v. 
Thompson, Civ.App., 40 S.W.2d 884 
—^Huey Y. Warner, 77 S.W.2d 201, 
124 Tex. 252, aflarming Warner v. 
Huey, Civ.App., 29 S.W.2d 452— 
Massey v. Citizens" Nat. Bank of 
Weatherford, 77 S.W.2d 201, 124 
Tex. 262, affirming Massey v. Citi- 
zens' Nat Bank, Civ.App., 28 S. 

W. 2d 257—Gill V. Balrd, 77 S.W.2d 
201, 124 Tex. 252, affirming, Civ. 
App,, 32 S.W.2d 941—Wilson v. 
UnderhlU, Civ.App., 131 S.W.2d 19 
—^Friberg v. Scurry, Civ.App., 33 S. 
W.2d 762—^Parfc v. South Bend 
Chilled Plow Co., ClY.App., 199 S. 
W. 843, error refused. 

Va.—^Mellon v. Purse Bros., 138 S.E. 
647, 148 Va. 262—Kelly v. Trehy, 
112 S.B. 757. 133 Va. 160. 

Wash.—Great Northern Ry. Co. v. 
State, 93 P.2d 694 —LoLwe y. De¬ 
partment of Labor and Industries, 
66 P.2d 848, 189 Wash. 660. 

TOs.—^Domer v. Doherty, 267 N.W. 

46. 222 Wis. 101. 

16 C.J. P 944 note 16. 

Construction of statutes of other 
States see supra 5 204. 

xrnlfozm Negotiable Xnstmments I<aw 

(1) Since the prime purpose of the 
Uniform Negotiable Instruments Law 
was uniformity In declslon, the 
courts in construing that act should 
readlly yield to precedent.—^Fidellty 
& Casualty Co. of New York v. 
Planenscheck, 227 N.W. 387, 200 Wis. 
304, 71 A.L.R. 331. 

(2) However, oniy decisions inter- 
preting the uniform act are entitled 
to much weight as precedents.—^Bar¬ 
ris V. Bsterbrook, 226 N.W. 751, 66 
S.D. 538, 70 A.L.R. 241. 
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(3) And cases under the act are 
to be declded without reference to 
the authority of decisions prior to 
the act, since such a practlce would 
tend to destroy the uniformity of the 
act and to cause confusion in the law 
of commercial paper instead of mak- 
ing it ciear.—^Auslin, Nichols & Co. 
V. Gross, 120 A. 596, 98 Conn. 782. 
XhsolYenoy statutas 
The doctrine of stare decisis has 
been applled to decisions construing 
insolvency statutes.—^McAllister v. 
Samuel, 17 Pa. 114—32 C.J. p 818 
note 8. 

Kortgage lu etatutory fozm 
Since legfslature has by statute 
constnied meaning of statutory form 
of mortgage and court of appeals 
has deflnitely settied any uncertain- 
ty relatiYe thereto, court cannot con¬ 
strue inatrument according to appar¬ 
ent Intent of parties If in statutory 
form.—^Leakey v, Schwlng, 270 N. 
Y.S. 69. 150 Misc. 160. 

Bedsion os to repeal 
A decision as to whether a par- 
tlcular statutory provlsion had been 
repealed Is concluslve.—Osborne’s 

Guardian v. Chatham, 226 S.W. 101, 
189 Ky. 754. 

Hypothetioal judgmeiiits 
The contemporaneous compliance 
of some surrogates with the state 
comptroller*s request to make hypo- 
thetical judgments based on contln- 
gencies, Is not a contemporary con¬ 
struction of the law which" will con- 
trol another surrogate.—^In re Sprln- 
garn’s Bstate, 159 N.Y.S. 605, 96 
Misc. 141, reversed on other grounds 
162 N.Y.S. 696, 176 App.Dlv. 806—69 
C.’J. p 1036 note 39. 

61. Ky.—City of Mayfleld v. Reed, 
127 S.W.2d 847, 278 Ky. 5. 

G2. Ark.—^Merchants’ Transfer & 
Warehouse Co. v. Gates, 21 S.W.2d 
408, 180 Ark. 96. 

Minn.—^Zochrison v. Redemption Gold 
Corporation, 274 N.W. 536, 200 
Minn. 383. 

j Mo.—^Ramey v. Missouri Pac. R. Co., 

I 21 S.W.2d 873. 323 Mo. 662, cer¬ 
tiorari denied Missouri Pac. R. Co. 
V. Ramey, 60 S.Ct. 162, 280 U.S. 
614, 74 L.Ed. 655. 

Mont.—^Montana Horse Products Co. 
V. Great Northern Ry. Co., 7 P.2d 
919, 91 Mont. 194. 

N.Y.—^In re Bommer’s Bstate, 288 N. 

Y.S. 419, 159 Misc. 511. 

Tenn,—^Miller v. Kennedy, 61 S.W.2d 
1000. 164 Tenn. 470. 

Wis.—State v. City of Milwaukee, 246 
N.W. 447, 210 Wis. 336. 
Construction by single prior decision 
see supra S 186 f. 

es. U.S.—Gulf, C. & S. F. Ry. Co. v. 
Moser, 48 S.Ct. 49, 275 U.S. 133, 72 
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unless such construction will affect contract or prop- 
erty rights.®^ However, while such decisions should 
not be disturbed unless there are cogent reasons for 
Holding that the former construction was errone- 
ous,®^ the rule is not so absolutely fixed as to pre- 
clude the overruling of decisions which are plainly 
erroneous.®® 

Effcct of acquiescence, This rule is especially ap- 
plicable where the construction placed on a statute 
by previous decisions has been long acquiesced in®^ 


by the legislature, by its continued use or failure to 
change the language of the statute so construed,68 
the power to change the law as interpreted being 
regarded, in such circumstances, as one to be ex- 
ercised solely by the legislature.®® 

Nature of previous consideraiion; simila rity of 
questions. In order that a decision be a precedent 
on the construction of a statute, within the rule of 
stare decisis, not only must the statute have been 
considered therein,^® but the construction of the 


L.Ed. 200, reverslnr, Tex.Civ.App., 
277 S.W. 722, set aside to conform 
to mandate of Federal Supreme 
Court, 4 S.W.2d 1118, and certjorari 
granted 46 S.Ct. 489, 271 U.S. 655. 
70 L.Bd. 1136—U. S. V. Republic 
Steel Corporation, D.C.Ohio, 11 F. 
Supp, 117. 

Ky.—^Erpenbeck v. City of Covlngr- 
ton, 69 S.W.2d 338. 263 Ky. 233— 
Coleman v. Greene. 40 S.W.2d 283, 
239 Ky. 680—Coleman. v. Inland 
Oaa Corporation, 21 S.'W.2d 1030, 
231 Ky. 637. 

Mo.—^Eberle v. Koplar, App., 85 S. 
W.2d 919. 

N.T.—Skrocki v. Greene, 274 N.T.S. 
1. 242 App.Biv. 226—^Los Angelea 
Inv. Securitles Corporation v. Jos- 
lyn, 12 N.T.S.2d 370. 

N.C.—-Williamson v. Rabon, 98 S.E. 
830, 177 N.C. 302. 

Tex.—Lyle v. State, 193 S.W, 680, 80 
TexCr. 606. 

59 C.J. p 1036 note 40. 

04. Mo.—State v, Misaouri Athletic 
Club, 170 S.W, 904, 261 Mo. 576, 
L.R.A.1915C 876. 

59 C.J. p 1036 note 41. 

66. D.C.—^Tumulty v, DIstrict of 
Columbia, 102 F.2d 254, 69 App.D. 
C. 390. 

La.—State v. Standard 011 Co. of 
Louisiana, 182 So. 531, 190 La.. 338. 
Mo.—State ex rei. Plckett v. Truman, 
64 S.W.2d 105, 333 Mo. 1018—Wil¬ 
liams V. Williains, 80 S.W.3d 69, 
325 Mo. 963. 

N.T.—^In re Schlnasi’s Will, 14 N.E. 
2d 58, 277 N.r. 252, modifying 297 
N.T.S. 243, 262 App.Div. 82, rear- 
STument denled 16 N.B.2d 128, 278 
N.T. 624. 

Tenn.—Humphries v. Manhattan Sav. 

Bank & Trust Co., 122 S.W.2d 446. 
15 C.J. p 945 note 18. 

Beasoiis warranttug reSxamlnatiOA 
The magnitude of the interests In- 
volved and the fact that the last 
decision was by a dlvided court are 
sufficient reasons for a refixamlnation 
of the questlon.—^Hubbard v. Bibb 
Brokerage Co., 160 S.E. 689, 647, 44 
GaApp. 1, quoUng Corptui Jnxls—^15 
C.J. p 945 note 20. 

001 Misa—State ^ v. Wyomlng Mfg. 

' Co., 103 So. 11, 138 Mlss. 249. 


rN.C.—^Patterson v. McCormick. 99 S. 
E. 401, 405, 177 N.C. 448, quoting 

OorpoB JUxls. 

Pa—Qualp V. James Stewart Co., 109 
A 780, 266 Pa 602—McAllister v. 
Samuel, 17 Pa. 114. 

Tex—^Wilson v. Underhill, Civ.App., 
131 S.W.2d 19. 

15 C.J. p 946 note 19, p 957 note 20 
[h]. 

Xnoonslsteiice with legal prlnclplee 
A decision, applylng a statute In a 
'manner "'so inconslstent with rec- 
ognized fundamental principies of 
law as [to] negative a legislative in- 
tent" that the statute be so applied 
will not be followed.—^Mayes v. 
Mayes, App., 104 S.W.2d 1019, 1023, 
reversed on other grounds 116 S.W.2d 
1, 342 Mo. 401. 

07. Cal.—In re O^Connell, 189 P. 700, 
182 Cal. 786—^In re Riccardi, 189 
P. 694, 182 Cal. 676. 

Neb.—^Patterson v. Kerr, 254 N.W. 
704, 708, 127 Neb. 73, quoting Cor¬ 
pus Jnxls. 

N.J.—Plumstead v, Roxbury Tp., 
Morris County, 151 A 489, 8 N.J. 
Misc. 717, afflrmed Roxbury Tp. v. 
Plumstead, 166 A 667, 108 N.J. 
Law 202. 

15 C.J. p 945 note 17. 

63. Cal.—Standard Vamish Works 
V. Industrial Accident Commission 
of Califomla 239 P. 1067, 197 Cal. 
143—^Rapfogel v. Klassen, 197 P. 
795, 186 Cal. 524. 

Idaho.—^Ex parte Speer, 23 P.2d 239, 
53 Idaho 293, 88 AL.R. 1086. 

Ind.—^Dalley v. Pugh, 131 N.B. 886, 
83 Ind.App. 431. 

lowa.—City of Cherokee v. North¬ 
western Bell Telephone Co., 202 
N.W. 886, 199 lowa 727. 

Ky.—Coleman v. Greene, 40 S.W.2d 
283, 239 Ky. 680. 

Or.—Cook V. Leona Mills Lumber Co., 
212 P. 785, 107 Or. 520. 

Pa.—^In re Opperman’s Estate, 179 A 
735, 319 Pa. 466. 

Wis.—State v. City of Mllwaukee, 

■ 246 N.W. 447, 210 Wis. 836. 

69 C.J. p 1037 notes 46-47. 

Legislative adoption of Judiclal con¬ 
struction as efCected by: 
Amendment see the C.J.S. title 
Statutes S 384, also 69 C.J. p 
1096 note 13-p 1096 note 17. j 
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ReSnactment see the C.J.S. title 
Statutes § 370, also 59 C.J. p 
1061 note 36-p 1064 note 63. 
Revislon and codiflcation see the 
C.J.S. title Statutes § 385, also 
59 C.J. p 1102 notes 92-95. 

AB isLdloatloix of approval hy the pao- 
ple 

Where the legislature has twice 
met and is In session a third time 
since a decision construing a stat¬ 
ute, and no amendment of the stat¬ 
ute has been made, it must be con- 
cluded that the law as so construed 
has the approval of the people, and. 
unless unconstltutional, must be fol¬ 
lowed.—^Board of Medical Examiners 
of Utah V. Blalr, 196 P. 221, 57 Utah 
616: 

Attesnpts to procure modilloatlou 
Decision, adopting construction 
renderlng statute valid, which was 
accepted for more than five years as 
conclusive adjudication on question, 
persons objecting to such construc¬ 
tion having attempted without suc- 
cess to procure modification by legis¬ 
lature of efCect of that decision, will 
not be overruled merely because con¬ 
struction of legislative meaning may 
be doubtful.—Swiss Oil Corporation 
V, Shanks, 270 S.W. 478, 208 Ky. 64. 
afflrmed 47 S.Ct. 393, 273 U.S. 407, 7] 
L.Ed.. 709. 

09. Idaho.—^Bx parte Speer, 23 P.2d 
239, 53 Idaho 293, 88 A.L.R. 1086. 

Pa.—In re Opperman*s Estate, 179 A 
735, 819 Pa 466. 

Wis,-State v. City of Milwaukee, 246 
N.W. 447, 210 .Wis. 336. 

70. Miss.—^^tna Ins. Co. v. Com- 
mander, 163 So. 877, 169 Miss. 847. 
Statute not expnaaly lueutioued 
A statute Win be deemed to have 
been construed by a decision, al- 
though not expressly referred to in 
the opinion, where the statute was 
cited in the briefs and in the mo- 
tion for rehearlng, and the construc¬ 
tion of the statute was the con- 
trollihg question in the case.—Sec- 
ond Nat. Bank v. McGehce, TexCiv. 
App., 241 S.W. 287. 

Oases deolded before easaotmeut of 
statute are not authority on con¬ 
struction of the statute. 

U.S.—^North Philadelphia Trust Co. 
V. Smlth, aC.AN.J., 13 P.2d 685 
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statute must have been directly involved in the 
case,^^ and necessary to a decision of the issues.^^ 
However, decisions construing statutory provisions 
are controlling in later cases even though the relief 
sought or^ the remedy pursued is different, where 
the question involved under the statute is the 
same;*^^ and while they are generally not authori- 
tative where the particular question,74 or the par- 
ticular portion of the statute,75 involved in the later 
case was not considered in the prior decisions, or 
where the facts in the earlier cases and the instant 
case are different,7® they are binding where, while 
not deciding the precise point in question, they are 
in their logical implications of controlling signifi- 

cance.77 

Cal,—^Harlie R. Nonis Co. v, Lovett, 

12 P.2d 141, 123 CaLApp. 640. 

PresumptloiL 

Where supreme court*s attention 
was not dlrected to a statute untll a 
rehearlng petitlon on a motion to re- 
tax costs was filed, it will be assum- 
ed. in determininsr whether case is a 
precedent, that court did not consider 
statute in question.—Jose vj Hunter, 

124 N.E. 65, 63 Ind.App. 298. 

71- Ind.—^McDougal v. State, 108 N. 

E. 524, 183 Ind. 168. 

15 C.J. p 945 note 30. 

72. Mo.—State ex reL Bean v. 

Daues, 14 S.W.2d 990, 321 Mo. 1126, 
quasbingr, App., Dean v. Dean, 1 S. 

W.2d 236, and conformed to 15 S. 

W.2d 1116. 

73. U.S.—U. S. V. Atchison, T. & S. 

F. R. Co., Colo., 163 P. 517, 90 a 

C. A. 327 

15 C.J. p 944 note 16 [b]^l C.J. p 
1036 note 12. 

74. U.S.—U. S. ex rei. Arant v, Lane, 

D. C.. 38 S.Ct 94. 245 U.S. 166, 62 
L.Ed. 223. 

VaUdity of ordixuuico or resolutloiL 
The validity of an ordinance or 
resolution, under a statute, is not 
conclusively determined'by a former 
decision in which its validity was 
merely assumed. 

Mass.—Cawley v. Northern Waste I 
Co., 132 N.E. 365, 239 Mass. 540. j 
Mich.—^Tetro v. Wayne County, 277 
N.W. 856, 283 Mich. 131. 

Dlfferegat appUcatloiii of sbatnte 
In determlning the procedure to 
be followed in the county civil court, 
which was created by a statute 
which provides amongr other fhingrs 
that its proceedlniTs are to be grov' 
erned by the statutes relatlng to Jus- 
tice of the peace courts, highly tech- 
nical decisions construing the latter 
statutes are not binding, where they 
are contrary to the legislative intent, 
manifested in other parts of the civ¬ 
il court act, to simplify procedure.— 

State V. Delaney, 164 N.W. 825, 166 
Wis. 141. 

76. Cal.—Oakland Paving Co. v. 


A doctrine of law or equity may be decisive of a 
question under a statute, although not announced in 
a case in the supreme court wherein the statute was 
up for consideration.78 

Construction of similar statutes or provisions, 
While decisions construing earlier or other statutes 
are authoritative where such statutes are identical 
or nearly identical in lang^age or in principle with 
the one under review,79 particularly where it ap- 
pears that the legislative body knew of the prior 
decisions,80 the doctrine of stare decisis cannot be 
invoked in favor of decisions on statutes which, 
while similar in some respects, are essentially differ- 
ent.8i Likewise a judicial interpretation of one 

Cal.—^People v. Sayre, 70 P.2d 546, 
26 CaLApp.2d Supp. 759. 

Colo.—^Madrid v. City of Trinidad, 
230 P. 1006, 76 Colo. 294. 

Md.—^Kushnick v. LaJce Drlve Bulld- 
Ing & Loan Ass'n, 139 A. 446, 153 
Md. 638. 

Mo.—State ex inf. Bwing, ex rei. 

Long v. Sheridan Consol. School 
i Dist. No. 1, 274 S.W. 1073, 310 Mo. 
258. 

N.T.—Cook v. Lehlgh Valley R. Co., 
181 N.Y.S. 217. 

Or.—^Homan v. Hlrsch, 211 P. 796, 
106 Or. 98. 

Pa.—^Borough of Somerset v. Barber, 
157 A. 601. 103 Pa.Super. 20. 

Tex.—^Tisdale v. F. Hannes & Co., 
Civ.App., 278 S.W. 324. 

Utah.—Wrathall v. Miller, 169 P. 946, 
61 Utah 218. 

Wis.—State v. Amold, 203 N.W. 873, 
186 Wis. 609. 

Beferenoes to othar provislofli» 

The fact that a decision, constru¬ 
ing a statutory provision very simi¬ 
lar to the one under revlew. refers 
to other provisions of the former 
statute, which are not contained In 
the latter statute, would not deprive 
such decision of welght in construing 
the latter statute, where such refer- 
ences,were purely IncidenaL—^People 
V. Sayre, 70 P.2d 646, 26 Cal.App.2d 
Supp. 769. 

80. Or.—^Homan v. Hlrsch, 211 P. 
796, 106 Or. 98. 

Wis.—State v. Amold, 203 N.W. 373, 
186 Wis. 609. 

81. U.S.—Carter Oll Co. v. Scott, D. 
C.Okl., 12 P.2d 780, reversed on 
other grounds, C.C.A., Knight v. 
Carter Oil Co., 23 P.2d 481. 

Ga.—Turaer v. Sitton, 127 S.E. 847, 
160 Ga. 216. 

lowa.—State v. Richardson, 249 N. 
W. 211, 216 lowa 809, aifirmlng 240 
N.W. 695—State v. Marshall, 211 N. 
W. 262, 202 lowa 954—^Post v. Da- 
vis County, 191 N.W. 129, 196 lowa 
183, rehearing overruled 194 N.W. 
245, 196 lowa 133. 

N.Y.—In re Assignment for Benefit 
of Creditors of New Tork’s Little 


Whittel Realty Co., 195 P. 1068, 
185 Cal. 113. 

Ga—Davis v. Whitcomb, 118 S.B. 

488, 30 GaApp. 497. 

Kan.—Honn v. Blliott, 295 P. 719, 
. 132 Kan. 454. 

15 C.J. p 944 note 16 [cl. 

ChEUige in Btatate 

In determining whether rule of 
procedure was changed hy statute, 
supreme court was not bound by its 
decisions in previous cases, continu- 
ing to apply the former rule after 
the change had allegedly hecome ef¬ 
fective, where the question had not 
I been presented and considered in 
I such previous cases.—^Walker v. 
Money, Tex., 120 S.W.2d 428, affirm- 
ing, Civ.App., 93 S.W.2d 602. 

7a Cal.—People v. Malowitz, 24 P. 

2d 177, 133 CaLApp. 250. 

Pa—^Nesbit v. Clarl^ 116 A. 404, 272 
Pa 161, 26 A.L..R. 1406, certiorari 
denied 42 S.Ct. 273, 258 U.S. 621, 66 
UEd. 796, 

Brurden. of provin^ similaxlty of facts 
Where the Interpretation of a stat¬ 
ute in a prior case is relled on hy 
a party to an action, it is not neces¬ 
sary for him to show that the same 
facts ezlst which existed in and gov- 
emed the determination of that case, 
hut the opposite party should prove, 
before he can ask for a reversal of 
that decision, that such facts do not 
exist in the case at bar.—Wood v. 
New York, 73 N.Y. 656. 

77. U.S.—^Parmers" Loan & Trust 
Co. V. U. S., D.C.N.Y., 9 P.2d 688— 
Oklahoma City v. Orthwein, Okl., 
258 P. 190. 169 C.C.A. 268. 

Vrespass on. Indian^s property 

Opinion that Indian allottee Is en- 
titled to protection under state laws 
against trespass by white man Is 
conclusive as to similar right of 
allottee’s white lessee.—^Red Hawk v. 
Joines, 278 P. 672, 129 Or. 620. 

78. Mo.—State v. Reynolds, 176 S.W. 
575, 265 Mo. 88. 

79. U.S.—^Audiltren Refrigerating 

Mach. Co. V. General Electric Co., 
D.C.N.J., 245 P. 783. 
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part of a section of a statute will be followed in in- 
terpreting another part to the extent that the sub¬ 
stantive effect of the language of both parts is the 
same.^2 

Decisions as to meanings of particular words. In 
determining the meaning and scope of particular 
words used in a statute, courts are bound not only 
by decisions under the statute,®^ but also by deci- 
sions defining the words with respect to the general 
subject,84 unless a different meaning is unmistaka- 
bly indicated.*® However, a judicial definition of a 
tenn in one statute is not controUing as to the 
meaning of the same term in another statute which 
is materially different.^® 

Effect of matters subsequent to decision. In con- 
stniing statutes, the law most recently established 
prevails over conflicting law previously estab¬ 
lished, and a prior construction of a statute is 
not binding after such statute, by being made part 
of another statute having a different application, be- 


comes a restatement of a constitutional provision, 
to be guided by decisions, if any, as to such provi¬ 
sion;®® but it has* been held that decisions con- 
struing a statute may be looked to even after the 
statute has been changed, in order to aid in de- 
termining related matters.®® Where a decision con- 
struing a statute was influenced by another statute, 
the repeal of the latter statute will not affect the 
conclusiveness of the decision where there was no 
intention, by such repeal, to change the law.®® 

§ 215. Construction of Constitutional Provi- 
sions; Constitutionality of Statutes 

Ordinarlly courts will not Inquire Into constitution¬ 
al questions previously decided. 

It is generally held that a court will not as a 
rule inquire into the construction of a constitu¬ 
tional provision or the constitutionality of a stat¬ 
ute or ordinance where this question has been passed 
on in previous decisions®^ by a court of last re- 


Bohemia, 12 N.Y.S.2d 446. 171 Misc. 
236—Onondaga Water Service Cor¬ 
poration V. Cro-wn Milia, 230 N.T. 
S. 691. 132 Misc. 848—^In re Ecken- 
TotTa!a Will. 4 N.Y.S.2d 582, 167 
Misc. 632. 

N.D.—Federal Farm Mortgage Cor¬ 
poration V. Falk, 270 N.W. 885, 893, 
€7 KJD. 164, citing Coxptui Joiis. 
S.D.—^York Business College v. Kost, 
221 N.W, 673. 63 S.D. 690, follow¬ 
ed in Makaffey v. Whitney, 221 N, 
W, 674, 63 S.D. 693. 

15 C.J. p 946 note 27« 

Coostruotloii ot esscuptlon statute 
Decision construlng exemptlon 
statute relating to taxabllity of busi- 
ness Corporation wa» held not bind¬ 
ing on court In construction of stat¬ 
ute exempting Income of estate dia- 
tributable to charltable Corporation. 
—^Potter V. Bowers, C.C.A,N.r., 89 F. 
2d 687, reversing, D.C., 15 F.Supp. 
724. 

82. TT.S.—-Neirbo Co. v, Bethlehem 
Shipbullding Corporation, C.C.A.N. 
Y.. 103 P.2d 766. certiorari granted 
69 S.Ct. 1037, 207 U.S. 619, 83 L. 
Ed. 1499, reversed on other grounda 
60 S.Ct. 153. 

Wash.—Schade v. Western Union 
Life Ins. Co., 216 P. 621, 125 Wash. 
200 . 

Sa U.S.—^U. s. V. North American 
Mercantlle Co., 17 C.C.P.A. 378— 

U. S. V. Ben Felsenthal & Co., 16 
Ct.Cust.App. 16. 

59 C.J. p 1036 note 42. 

84. Mass.—CommonweaJth v. Flynn, 
188 N.E. 627, 285 Mass. 136, 92 A. 
L.B. 206. 

69 C.J. p 1036 note 42. 
sa Pa.—Qualp v. James Stewart 
Co., 109 A. 780, 266 Pa. 602. 

69 C.J. p 1036 note 42. 


88. Ark.—^Drainage Dist. No. 9 of 
Mlller County v. Merchants’ & 
Planters' Bank, 2 S.W.2d 1079, 176 
Ark. 474. 

Mo.—Sawtell v. Stem Bros. & Co., 44 
S.W.2d 264, 226 Mo.App. 486. 
^^‘Agxlciiltaral labor** 

Decisions under the Workmen's 
Compensation Act as to meaning of 
"agricultura! labor" are of no slg- 
niflcance in determinlng meaning of 
term under Unemployment Compen¬ 
sation Act.—^EC. Duys & Co. v. Tone, 
5 AL.2d 23, 125 Conn. 300. 

“WltUn the state’’ 

Construction of words "wlthln the 
state" as used In state taxmg stat¬ 
ute altectlng business of carrier 
Crossing state line, as meaning pure- 
ly Intra-state business is not to be 
applied always to similar stato stat¬ 
utes, but they must be construed in 
accordance with leglslative intent in 
enacting the particular statute.— 
Converse v. Northern Pac. Ry. Co., 
C.C.A.N,D., 2 F.2d 969. 

87. N.Y.—People v. Propp, 15 N.Y. 
S.2d 83, 172 Misc. 314. 

88. Md.—Ghlngher v, Stockholders 
of People’s Banking Co. of Smiths- 
burg, 182 A. 658, 169 Md. 678, fol¬ 
lowed Ghlugher v. Stockholders of 
Hagerstown Bank & Trust Co., 182 
A. 566, 169 Md. 696, affirmed Stock¬ 
holders of Peoples Banking Co. of 
Smithsburg, Md., v. Sterllng, 67 S. 
Ct 386, 300 U.S. 176, 81 L.Ed. 686. 

89. Tex.—Ex parte Cole, 250 S.W. 
175, 89 Tex.Cr. 186. 

9<k Kan.—City of Topeka v. Was- 
son, 168 P. 902, 101 Kan. 824. 

91. U.S.—Cox V. Wood, Kan., 88 S. 
Ct 421, 247 U.S. 8, 62 L.Ed. 947—- 
Glbson V. Stiles, C.C.A.Tex., 90 P. 
2d 998—Helmbright v. John A. Ge- 
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beleln, Inc., D.C.Md., 19 F.Supp. 
621—^In re Cheney Bros., D.C. 
Conn., 12 F.Supp. 605—In re Jones, 
D.C.MO., 10 F.Supp. 165. 

Ala.—Scott V. Alabama State Bridge 
Corporation. 169 So. 273, 233 Ala. 
12 . 

Conn.—^Preveslin v. Derby & Ansonia 
Developing Co., 151 A. 518, 112 
Conn. 129, 70 A.L R. 1426. 

Fla.—^Bconomy Cash & Carry Laun- 
dry V, Florida Dry Cleaning and 
Laundry Board, 186 So, 422—State 
ex rei. Landis v. Ault, 176 So. 789, 
129 Fla. 686. 

111.—^People V. Illinois Cent. R. Co., 
142 N.E. 473, 311 111. 113—People 

V. Simmons, 132 N.E. 423, 299 111. 

201 . 

Ind.—Borgman v. City of Fort 
Wayne, 18 N.B.2d 762, 
lowa.—^Plrst Trust Joint Stock Land 
Bank of Chicago v. Arp, 283 N.W. 
441, 226 lox^a 1331, ICO A.L.R. 932 
—Metropolitan Life Ins. Co. ot 
City of New York v. McDonald, 288 
N.W. 446, 225 lowa 1076—John 
Hancock Mut. Life Ins. Co. v. 
Eggland, 283 N.W. 444, 225 lowa 
1073. 

Ky.—Jeiferson County PIscal Court 

V. Thomas, 130 S.W.2d 60, 279 Ky. 
458—Commonwealth v. Kentucky 
Jockey Club, 38 S.W.2d 987, 238 
Ky. 739—Nuetzel v. Southern Bell 
Telephone & Telegraph Co., 295 S. 

W. 976, 220 Ky. 632. 

Mo.—St. Louis Poster Advertising 
Co. V. City of St Louis, 196 S.W. 
717, afflrmed 39 S.Ct 274, 249 U. 
S. 269, 63 L.Ed. 599. 

Neb.—Malln v. Housel, 181 N.W. 934, 
106 Neb. 784. 

N.J.—Maxwell v. Bdwards. 99 A. 188, 
89 N.J.Law 446, afflrmed 101 A. 
248, 90 N.J.Law 707, which is af¬ 
flrmed Maxwell v, Bugbee, 40 S.Ct 
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sort,®2 even though a different resuit might be de- | festly erroneous,®^ 
sirable,®^ unless such previous decisions are mani- | 


2. 260 U.S. 525, 63 L..Ed. 1124— 
Byrnes v. Boulevard Coin’rs of 
Hudson County, 197 A. 667, 16 N.J. 
Misc. 141, affirmed 3 A.2d 456, 121 
N.J.Law 497. 

N.Y.—In re 1176 Evergreen Ave., 
Borough and County of Bronx, 1 
N.E.2d 838, 270 N.T. 436, afflrming 
In re 1176 Evergrreen Ave., City 
of New York, County of Bronx, 
284 N.Y.S. 16, 158 MIsc. 168, 

amendment of remittitur denied 
In re Mortgage Commission of 
State of New York, 3 N.K2d 885— 
People, on Complalnt of West, v. 
Frinceton, Inc., 278 N.Y.S. 631, 154 
Misc. 811. 

Okl.—^Ex parte Bamett, 69 P.2d 643. 
180 Okl. 208, appeal dlsmissed Bar- 
nett V. Rogers, 68 S.Ct 863, 802 IT. 
S. 665, 82 L.Ed. 507, rehearing de¬ 
nied 58 S.Ct. 476, 302 U.S. 780, 82 
L.Ed. 603—^Ex parte Meek, 25 P. 
2d 64, 185 Okl. 80—Protest of 
Downing, 23 P.2d 173, 164 Okl. 181 
—State V. Sneed, 287 P. 1021, 143 
Okl. 142—^E:. parte Buchanan, 240 
P. 699, 113 Okl. 194. 

Or.—State v. Olcott, 187 P. 286, 94 
Or. 633—Olcott V. Hoff. 181 P. 466, 
92 Or. 462. 

Pa.—^Long V. Metzger, 162 A. 672, 
301 Pa. 449, certiorari denied 6l S. 
Ct. 346. 283 U.S. 822, 76 L.Ed. 1437 
—Commonwealth v. Gardner, 147 
A. 527, 297 Pa. 498, denying appeal 
96 Pa-Super. 450—Commonwealth 

V. Hudson Coal Co., 134 A. 413, 287 
Pa, 64. error dismissed Hudson 
Coal Co. V. Commonwealth of 
Fennsylvania, 48 S.Ct. 17, 275 U.S. 
575, 72 L.Ed. 434. 

Tenn.—GUI v. McKlnney, 206 S.W. 
416, 140 Tenn. 649. 

rex.—Morrow v. Corbln, 62 S.W.2d 
641, 122 Tex. 553—State ex rel. 
Wilson V. Barber, Clv.App., 116 S. 

W. 2d 1137. 

Utah.—State v. Packer Corporation, 
2 P.2d 114, affirmed Packer Corpo¬ 
ration V. State of Utah, 52 S.Ct 
273, 286 U.S. 105, 76 L.Ed. 643, 79 
A.L.R. 646—Utah Hotel Co. v. Pub¬ 
lic Utilities Commission of Utah, 
204 P. 511, 59 Utah 389. 

Wash.—State v. • Natsuhara, 240 P. 

567, 136 Wash. 437. 

16 C.J. p 946 note 83—12 CJ. p 698 
note 63. 

Construction of constitution of an-' 
other state by its courts see supra 
8 204. 

I 

Beason fov rule 

Principies of public policy demand 
that a ftxed construction of consti- 
tutional law should not be unsettled, 
unless clearly erroneous. 

Mont.—State ex rel. Kaln v. Fischl, 
20 P.2d 1057, 94 Mont 92. 

Tenn.—Humphries v. Ma n hattan Say. 

Bank & Trust Co., 122 S.W.2d 446. 
15 C.J. p 946 note .34. 1 


Changing oirenmstaneeB 

(1) That times and conditione 
have changed affords no reason for 
holding unconstitutional an act 
which was once approved on Judicial 
review and has stood unchallenged 
for nearly a third of a century since 
such decision was announced.—State 
V. Cranston, Idaho, 85 P.2d 682. 

(2) However, since a poliee regu- 
lation, valid when made, may be- 
come, by reason of later events, ar- 
bitrary and conflscatory in operation, 
a former decision sustaining such 
a regulation does not preclude sub- 
sequent suit to test validity of as- 
sessments thereunder in light of lat¬ 
er actual experience. 

U.S.—Abie State Bank v. Weaver, 51 
S.Ct 262, 282 U.S. 766, 76 L.El. 
•690, afflrming 227 N.W. 922, 119 
Neb. 163. 

Neb.—^Hubbell Bank v. Bryan, 245 
N.W. 20, 124 Neb. 61, certiorari 
denied Bryan v. Hubbell Bank of 
Hubbell, Nebraska, 63 S.Ct 785, 
289 U.S. 753, 77 L-Ed. 1498. 

(8) It has been held that a de¬ 
cision on a constitutional question 
need not be followed where the facts 
in the instant case are different from 
those in the former decision, particu- 
larly where the former decision was 
dictum and erroneous.—^Prall v. 
Burckhartt 132 N.E. 280, 299 111. 19, 
18 A.L.R. 992. 

Soate parties; same ground 

Court, having several times upheld 
the constitutionality of a statute, 
will not, where it is subsequently 
raised by the same parties on the 
same ground, further conslder the 
matter, it being to the Interest of 
the public that litigation have an 
end.—State ex rel. Buchanan Coun¬ 
ty V. Imel, 219 S.W. 638, 280 Mo. 666 
—State ex rel. Buchanan County v. 
Imel, 219 S.W. 634, 280 Mo. 654. 

92. U.S.—^Keogh v, Neely, C.C.A.nL, 
60 F.2d 685, appeal dismissed and 
certiorari denied 62 S.Ct. 39, 284 

U. S. 683, 76 U.Ed. 604—Cain v. U. 
S., C.C.A.Minn., 19 F.2d 472—Hoo- 
per V. U. S.. aC.A.CaL. 16 F.2d 
868, certiorari denied 47 S.Ct. 587, 
274 U.S. 748, 763, 71 L.Ed. 1321— 
Sofge V. Snook, C.C.A.Ga., 16 F.2d 
561, certiorari denied 47 S.Ct. 344, 
278 U.S. 745, 71 L.Ed. 870—Teter 

V. U. S., aa^Ind., 12 F.2d 224, 

certiorari denied 47 S.Ct. 99, 273 
U.S. 706, 71 L-Ed. 860—U. S. v. 
National Gtorment Co., D.G.Mo., 10 
F.Supp. 104. . 

Ala.—^Thomhlll ,v. State, 189 So. 918, 
28 AIa.App. 527, certiorari denied 
189 So. 914, certiorari granted 
Thornhill v. State of Alabama, 60 
S.Ct 296. 

Cal.—^Miami Valley Coated Paper 
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and there are cogent reasons for 


Co. V. Pacific Nat. Bank, 67 P.2d 
233, 13 Cal.App.2d 621—State v. 
San BYancisco Savlngs & Loan 
Soc., 225 P. 309, 66 Cal.App. 53. 
Ind.—Public Utilities Co, v. Reader, 
122 N.E. 26, 71 Ind.App. 486. 

Mo.—Lieber v. Heil. App., 32 S.W.2d 
792. 

N.Y.—^In re Andrews* Bstate, 232 N. 

Y.S. 202, 133 Misc. 369. 

S.C.—^Wllllamson v. Richards, 165 S. 
E. 890, 158 S.C. 634. 

Bigher couxt not boaxid by lower 
The decision of an inferior court 
on a constitutional question is not 
binding on the supreme court.—^Den- 
ney v. State, 42 N.E. 929, 144 Ind. 
603, 81 L.R.A. 726. 

The mle of statntoxy coastraotloA, 
that when a statute has been con- 
strued by the hlghest court having 
Jurisdiction to pass on it, such con¬ 
struction is as much a part of the 
statute as if plainly written into it 
originally, applies to the construc¬ 
tion of constitutlons. 

N.Y.—Los Angeles Inv. Secnritles 
Corporation v. Joslyn, 12 N.Y.S.2d 
870. 

Tex.—^Lyle v. State, Cr., 193 S.W. 
680. 

93. U.S.—^In re Llndsay-Strathmore 
Irr. Dist, D.aCaL, 21 F.Supp. 129, 
motion denied U. S. v. Bekins, 58 
S.Ct. 647, and Lindsay-Strathmore 
Irr. Dist. v. Bekins, 58 S.Ct. 649, 
reversed on other grounds U. S. v. 
Bekins, 58 S.Ct. 811, 304 U.S. 27. 
82 L.Ed. 1137, rehearlng denied 58 
S.Ct. 1043, 304 U.S. 589, 82 L.Bd. 
1549, and Lindsay-Strathmore Irr. 
Dist. V. Bekins, 68 S.Ct 1044, 304 
U.S. 589, 82 L.Ed. 1549. 

Ark.—^Tindall v. Searan, 90 S.W.2d 
476, 192 Ark. 178. 

Ky.—^Bankers Bond Co. v. Bucking- 
ham, 97 S.W.2d 596, '266 Ky. 712. 

La.—State ex reL Femandez v, 
Fencht, App., 163 So. 761. 

Tex.—^Fearis v. Gafford, Clv.App., 
204 S.W. 675—EI Paso Sash & 
Door Co. V. Carraway, Clv.App., 
186 S.W. 363, error dismissed 38 S. 
Ct. 222, 246 U.S. 643. 62 L.Ed. 528. 
Wash.—State v. Showalter, 293 P. 
1000, 169 Wash. 519, appeal dis¬ 
missed State of Washington ex rel. 
Clithero v. Showalter, 52 S.Ct. 15, 
284 U.S. 673, 76 L.Ed. 498. 

94. Mlss.—State v. Jones, €4 So. 
241, 106 Miss. 522, suggestlon of 
writ overruled 64 So. 469. 

Mont.—State ex rel. Sparllng v. 
Hitsman, 44 P.2d 747, 749, 99 Mont. 
521, oiting Corptu Juris—State 
ex reL Kaln v. Fischl, 20 P.2d 
1067, 94 Mont. 92. 

N.C.—ColUe V. Frankllxi County^ 59 
S.E. 44, 145 N.C. 170. 
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overruling them and this is especially true where 
such decisions have been long relied on as authori- 
tative,®® or where such decisions have become rules 
of property, as shown infra § 216. 

However, it has been stated in some early cases 
that the doctrine of stare decisis cannot control 
questions involving the construction and interpre- 
tation of the organic law at least where no rule of 
property is involved,®*^ or at least that the doctrine 
does not apply with the same force to decisions on 
constitutional questions as to other decisions,®® and 
while previous decisions will not be entirely disre- 
garded and may, in case of doubt, control the views 
of the court, they will be considered merely as au- 
thorities tending to aid in arriving at a proper con- 
clusion, and not as a rule to be followed without in- 
quiry.®® 

Questions not expressly considered, While prior 


decisions in which the construction of a constitu¬ 
tional provision or the constitutionality of a statute 
was assumed, but not expressly raised or considered, 
are not ordinarily controlling,! at least if that ques- 
tion was not necessarily involved in the case,® it 
has been held that prior decisions vesting jproperty 
rights under a statute are stare decisis as to the con¬ 
stitutionality of the statute, even though that ques- 
tion was not expressly considered.® Also, it has 
been held that a statute will be assumed to have 
been held invalid, even though it was not mentioned 
in the opinion, where evidence of its invalidity was 
submitted to the court, and the resuit reached obvi- 
ously gave no effect to the statute.** 

Moreover, while it has been held that a previous 
decision upholding the constitutionality of a statute 
concludes ali objections to its constitutionality, 
whether such objections were considered in the pre¬ 
vious case or not,® it is more conamonly held that a 


Pa,—^Luzepne County v. Morgan, 107 
A. 17. 263 Pa. 458. 

Tex.—^Willls v. Owen, 43 Tex. 41. 

15 C.J. p 946 note 34. 

Conrfs dnty to malntaln. ftuida- 
mental law forbids extenslon of er- 
roneous decision on constitutional 
questlon under doOtrlne of stare de¬ 
cisis. 

U.S.—^Pollock V. Parmers' Loan & 
Trust Co., N.Y., 15 S.Ct 673, 157 
U.S. 429, 39 L.Ed. 759. 

Wash.—State v. Savidge, 258 P, 1, 
144 Wash. 302. 

SSw Ind.—Kassat)aum v. Board of 
Finance of Town of Lakevllle, St. 
Joseph County, 20 N.£.2d 642, fol¬ 
lowed in Kassabaum v. Board of 
Fiziance of Union Tp., St. Joseph 
County, 20 N.E.2d 646. 

Md.—Goldman v. Crowther, 128 A. 

50, 147 Md. 282, 38 A.L.R. 1455. 
Okl.—^Phelps V. Childers, 89 P.2d 782, 
184 OkL 421'. 

Tenn.—Humphries v. Manhattan 
Sav. Bank & Trust Co., 122 S.W. 

. 2d 446. 

16 C.J. p 945 noto 83 [d]. 

8S. Ark,—0'Daniel v. Brunswick 
► Balke Collender Cb., 113 S.'W.2d 
717, 196 Ark. 669—Cumnock v. Al¬ 
exander, 213 S.W. 767, 139 Ark. 
158. 

Cal.—Bayley v. Garrison, 214 P. 871, 

• 190 Cal. 690. 

Colo.—^Majyland Casualty-Co. v.-In¬ 
dustria! Commission, 283 P. 648, 

' 86 Colo. 658. • 

Fla.—Atlantic Coast Line' R, Co. v. 

Richardson, 157 So. 17, 117 Fla. 

' 10 . 

O^eb.—^Taxpayers League of Wayne 
' County V. Benthack,. 285 N.W. ,677. 
S.C.—State V. Moorer, ISO- S.B. 269, 
152 S.C. 456, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of South 


Carolina, 60 S.Ct. 288. 281 U.S. 691, 
74 L.Ed. 1120. 

Wash.—State v. Hum, 180 P. 400, 
106 Wash. 362. 

Ohaage as Involvliig nntold hardehlp 

Where provision of constitution 
llmiting debt of municipalities had 
been construed in prior case, court 
would not adopt new meaning, es¬ 
pecially where It was inevitable that 
untold hardship would follow an 
adoptlon of new meaning contended 
for.—^Duane v. City of Philadelphia, 
185 A. 401, 322 Pa. 83. 

97. Ind.—Jackson County v. State, 
58 N.E. 1087, 165 Ind, 604. 

15 C.J. p 946 note 35. 

98. Ind.—In re Todd, 198 N.E. 865, 
208 Ind. 168. 

Pa.—^Lipoff V. United Food Workers 
Industrlal Union, Local No. 107, 
33 Pa.Dlst. & Co. 599. 

16 C.J. p 947 note 36. 

Ziower oonrts bonnd 

The doctrine of stare decisis has 
no bindlng application to constitu¬ 
tional <iuestion8, and courts are al- 
ways free to reSxamine the reasons 
f6r decisions in that fleld of law 
when similar questions arlse, but 
lower courts will be precluded from 
overruling a previous decision of the 
appellate court on such a questlon. 
—^Wilson V. School List, of Phila¬ 
delphia., 31 Pa.Dist & Co. 177. 

99. N.C.—^Elliott V. Gardner, 166 S. 
B. 918, 203 N.C. 749. 

15 C.J. p 947 note 37. 

1. Arlz.—^Arizona State Bank v. 
Crystal lee & Cold Storage Co., 
224 P. 622, 26 Arlz. 206, modifying 
on rehearlng 222 P. 407, 26 Arlz. 
82. 

Mass.—Vigeant v. Postal Telegraph 
Cable Co., 157 N.E. 661, 260 Mass 
886, 68 A.L.R, 867. - 
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N.J.—^Vlrtue v. Essex County, 60 A 
360, 67 N.J.Law 139. 

N.T.—College of City of New York 
V. Hylan, 199 N.Y.S. 634, 120 Misc. 
314, afflrmed 199 N.Y.S. 804, 206 
App.Div. 372, which is afflrmed 142 
N.E. 297, 236 N.Y. 594. 

Wla.—Scobie v. Wiaconsin Tax Com¬ 
mission. 275 N.W. 531, 226 Wis. 
529. 

Slngle prior deolslon comstmiiig stat¬ 
ute 

S.D.—Gibbs V. Bergh, 214 N.W. 838, 
61 S.D. 432. 

2. Ark.—Bllison v. Oliver, 227 S.W. 
586, 688, 147 Ark. 262. 

“The construction of a provision 
of the Constitution Is a matter of 
too much Public importance to be 
decided by the mere omission of the 
court to pass upon a questlon In a 
given action unless the decision of 
the case necessarily involves a con- 
1 struction of the provision of the 
Constitution in the respect named." 
—^Bllison v. Oliver, supra. 

3. Tex.—Cockrell v. Work, Civ.App., 
17 S.W.2d 174, afflrmed 61 S.W.2d 
787, 122 Tex. 406. 

16 C.J. p 949 note 46 [a]. 

Decisions constituting rules of prop¬ 
erty generally see infra $ 216. 
Beason fox mle 

‘Tt must be presumed that the 
Supreme Court, before vesting prop¬ 
erty rights upon an act of the Leg- 
islature, flrst determines its consti¬ 
tutionality.”—Cockrell v. Work, Clv. 
App., 17 S.W.2d 174, 176, afflrmed 61 

5. W.2d 787, 122 Tex. 406. 

di 111.—Smith V. Niemann, 216 111. 
App. 179. 

6. Va.—rMIller v. State Bntomolo- 
gist. 136 S.E. 813, 146 Va. 176, 67 
AL.R. . 197, afflrmed Mlller v. 
Schoene, 48 S.Ct 246, 276 U.S. 272, 
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decision that a statute is constitutional does not pre- 
clude the court from subsequently declaring it un- 
constitutional in a case where it is attacked on 
grounds other than those presented in the former 
case.® 

Similar emctments; amendments, While it has 
been held that a decision on the validity of a statute 
may be reconsidered where the constitutional inter- 


pretation of another statute is affected by the previ- 
ous decision,*^ it has also been held that, where two 
enactments are substantially identical, a decision as 
to the validity of one is decisive of the validity of 
the other.® However, decisions as to the constitu- 
tionality of a statute are not controlling as to the 
validity of a later statute or ordinance which is es- 
sentially different,® even though the grounds of at- 


72 L.!Cd. 668—City of Portsmoutli, 
V. WeiBs, 133 S.B. 781, 146 Va. 94. | 
16 C.J. p 946 note 33 [c]. j 

"Slnce we had decided In previous 
c8LSes that the legislation was valid 
. . . it WSU3 not necessary for j 

the court to determine to which 
Parts of the legislatlon the new 
challensre was properly directed or 
whether the constitutional questions 
properly raised were substantial. 
However raised and whether sub¬ 
stantia! or not, our answer was glv- 
en in our previous opinions and de¬ 
cisions and it was iinmaterial in 
thls court whether the answer had 
a wider scope than the questions 
properly presented.”—Honeyman v. 
Hanan, 9 N.E.2d 970. 978. 275 N.T. 
382, afflrmlnff 286 N.T.S. 627, 246 
App.Div. 781, reargument denied 285 
N.T.S. 1084, 246 App.Div. 829, af- 
flrmed 3 N.E.2d 186, 271 .N.T. 664, 
remittitur amended 3 N.E.2d 473, 271 
K.Y. 662, vacated 67 S.Ct 350, 300 U. 

5. 14, 81 Ii.Ed. 476, remittitur amend¬ 
ed 8 N.B.2d 618, 274 N.T. 490, remit¬ 
titur amended 11 N.E.2d 788, 275 N. 
Y. 625, appeal dismissed 58 S.Ct. 273, 
302 TJ.S. 375, 82 Ii.Ed. 312, 

JTadiolal notloe of state of law 

It will be presumed that the Unit¬ 
ed States supreme court took judl- 
cial notice of the statte of law exlst- 
Ing at the time it rendered Its decif 
sion upholdlng the validity of a 
statute, thereby foreclosing an ob- 
jectlon based on the efCect of anoth¬ 
er statute, where’suoh objectlon was 
raised in a later case involvingr a 
similar statute under similar cir- 
cumstances.—Schenley Products Co. 
v. Franklin Stores Co., 199 A 402, 
124 N.J.Eq. 100, reverslng 192 A 875, 
122 N.J.Eq. '69. 

6. U.S.—C. J. Tower & Sons v. U. 
S.. Cust & PatApp.. 71 F.2d 488. 

Ala.—^Boyd v. State, 53 Ala. 601. 

111. —^parks V. Llbbey-Owens-Ford 

Glass Co., 196 N.B. 616, 860 IU. 
laO—people V. Brxmer, 176 N.E. 
400, 843 111. 146. 

Da.-^tate ex rei. Curtis v. Koss, 81 
So. 386. 144 La. 898. 

Pa.—Wilson v. School Dlst of Phila¬ 
delphia, 81 Pa.Dist. & Co. 177, mod- 
Ifled ou other grounds 196 A 90, 
8281 Pa. 226, 118 AL.R. 1401. 

16 C.J. p 947 note 88. 

Partioular psovlsioiui 

(1) A decision sustainlng the con- 
stitutlonality of a statute as a whole 


is authoritatlve as to a particular i 
provision of which the court, in its j 
statement of the contenta of the act, 
took note.—Haas v. Greenwald, 237 
P. 38, 196 Cal. 236, 69 AL.R. 1493. 
afflrmed 48 S.Ct. 33. 276 U.S. 490. 72 
L..Ed. 389. 

(2) A decision as to constitution- 
ality of statutory provision does not 
prevent consideration of constitu- 
tionality of another independent pro¬ 
vision of same statute.—Tyler v- ‘0’- 
S., D.C.Md., 28 F.2d 887. reversed on 
other grounds, C.C.A, U. S. v. Tyler, 
33 F.2d 724, certiorari granted Tyler 
V. U. S., 60 S.Ct. 81. 280 U.S. 648. 74 
LuEd. 607, and afflrmed 60 S.Ct. 366, 
281 U.S. 497, 74 KEd. 991, 69 A 
Li.R. 758, reverslng, C.C.A., U. S. v. 
Provident Trust Co. of Pennsylvanla, 
85 F.2d 339, certiorari granted 60 S. 
Ct. 160, 280 U.S. 661. 74 L-Ei. 609, 
and followed In, C.C.A, Commission- 
er of Internal Bevenue v. Girard 
Trust Co.. 38 F.2d 843. 

(8) Decision of the United States 
supreme court, If a holding that the 
Minimum Wage Law is violative of 
the federal constitution in so far as 
the act relates to adult women, does 
not constitute a holding that the act 
is xmconstitutional as to minors, 
where court took pains to exclude 
from consideration the right of the 
leglslature to flx a minimum wage 
for minors.—Stevenson v. St. Clalr, 
201 N.W. 629, 161 Minn. 444. 

7- U.S.—-West Coast Hotel Co. y. 
Parriah. 67 S.Ct. 678, 300- U.S. 379, 
81 L.Ed..7d3. 108 A.L.R- 1330, af- 
firming Parrish v. West Coast 
Hotel Co., 66 P.2d 1083, 186 Wash. 
581. 

N.T.—^Abhye Bmployment, Agency v. 
Robinso», 2 N.T.S.2d 947, 166 Misc. 
820. 

”Stare decisis has no real place In 
constitutional law when the validity 
of another statute is under consider¬ 
ation.”—Commonwealth ex reL Mar- 
giotti V. Lawrence, 193 A 46, 48, 326 
Pa 626—Heisler v. Thomas Colliery 
Co.. 118 A 394. 396, 274 Pa 448. 

8. Md.—Bllllg V- State, 145 A 492, 
167 Md. 185. 

N.J.—Schenley Products Co. v. 
Franklin Stores Co., 1^9 A 402, 
124 N.J.Eq, 100, reversing 192 A 
875, 122 N.J.Eq, 60. 

16 C.J- p 945 note 83 [ej. 
PetermlnatiOBL of distiiLotioBs 
Court of appeals will not attempt 
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to determine whether there are dis- 
tlnctlons between present and former 
rent laws that would cause supreme 
court to change opinlon as to va¬ 
lidity.—Chastleton Corporation v. 
Sinclair. 290 F. 348, 58 App.D.C. 373, 
reversed on other grounds 44 S.Ct. 
405, 264 U.S. 543, 68 L.Ed. 841. 
Acceptanoo of Undiiig of esnezgeney 
by legislatore 

Federal supreme court having ac^ 
quiesced in state leg£slature's flndlng, 
of emergency producing wide-spfead, 
unemployment in opinlon sustaining 
validity of state law, distrlct court 
must accept a similar finding hy con- 
gress in determining validity of fed¬ 
eral law.—U. S. v. Suburhan M!otor 
Service Corporation, D.C.I11., 6 F. 
Supp. 798. 

Statote opheld by Inference 

Previous decisions upholdlng by 
inference the constitutionality of a 
statute are entitled to great welght 
in determining the validity of an¬ 
other statute which is almost Identi¬ 
cal wlth the flrst.—Corneli v. Har- 
ris, 59 P.2d 670, 16 Cal.App.2d‘ 1-14. 
followed in 69 P.2d 676, 16 Cal, 
;App.2d 768. 

Blfeot of paxtlcolar phzue 
A decision as to the effect of a 
particular phrase on the constitution¬ 
ality of a statute is controlling in a 
case involvlng an identical phrase in 
a similar statute.—Commonwealth v. 
Gardner. 147 A 627, 297 Pa. 498, de- 
nying appeal 96 Pa.Super. 460. 

9. U.S.—^U. S. V. HL P. Hood & 
Sons, D.CMass., 26 F.Supp. 672— 
In re Consolldation Coal Co., D.C. 
Md., 11 F.Supp. 594, appeal dis¬ 
missed, C.C.A, Doersam v. Con- 
solidation Coal Co., 79 F.2d 989. 

Fla.—Bentley-Gray Dry Goods Co. v. 

City of Tampa, 188 So. 758. 

111.—^People V. Thompson. 119 N.B. 
41. 288 IlL 87, L.R.A1918D, 882, ■ 

Btatntes of other Jnrisdlotioxui 

(1) In consldering the validity, un¬ 
der the federal constitution, of a 
state statute substantially similar to 
a statute of another state, contrary 
decision as to statute of the other 
state by the United States supreme 
court is not necessarlly controlling 
on state court if it oan be fairly 
demonstrated that the statutes axe 
not identical, or, for other reasons, 
should. recelve different Interpreta¬ 
tioni—Abbye Bmployment ^^cy v. 
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tack are the sameA® Although a decision that an 
act was constitutional is not conclusive of the va- 
lidity of an amending act which made substantial 
changes in the original act,a decision that a stat¬ 
ute is valid on one ground of attack is conclusive 
on that question as to all purposes eiftbodied in an 
amendatory act which merely broadened the purpos¬ 
es of the original act.i^ A decision construing a 
term in a constitution is controlling in construing 
the same term, used in a similar clause, in a later 
constitution.l3 


§ 216. Decisions Constituting Rules of Prop- 
erty 

Subject to some exceptions, flnal decisions of eourts 
la^ resort which have becoma astablished rules 
property wlll ordlnarlly be adhered to even -vvhen er¬ 
roneo us. 

Where judicial decisions may be fairly presumed 
to. have entered into the business transactions of a 
country, and have become established as rules of 
property, it is the duty of the court, on the princi- 
ple of stare decisis, to adhere to such decisions with- 
out regard to how it might be inclined to decide if 
the question were new,!^ and they should not be dis- 


Hobinson, 2 N.Y.S.Sd 947, 169 Misc. 
820. 

(2) In determlninff the Talldlty of 
condemnation proceedinga under a 
federal statute, decisions deallng 
^th such proceedinsrs under state 
statutes are not controllingr, since, 
the powers of the two soverei§rnties 
being different, what is a public use 
under one soverel^rn may not be a 
Public use under the other.—^U. S. v. 
Ceftain Lands in City of Louisvllle. 
Jeffet^on County, Ky., C.C.A.Ky., 78 
F.2d 684, affirming, D.C., 9 F.Supp. 
187, and certiorari granted TJ. S. v. 
Cetlaln Lajids in City of Louisville, 
56 •S.Ct 154, 296 U.S. 667* 80 L.Bd. 
400, afflrmed 5ft S.Ct. 694, 297 U.S. 
726. 80 LiEd. 1009. 

Vav statute Inoozporatln# old ' 

The constltutlonality of a statutfe 
is not conclusive!y determined by a 
decision as to a prlor -statute which 
constitutas part of the statute 'Under 
review, since the aflinlty of the 
p^ts is not the affinity of the who|e. 
—R. C. Tway Coal Co. v. Glenn, I>. 
C.Ky.. 12 F.Supp. 570. 
la Mo.—state v. Missouri' Pac. R. 

Co., 147 S.W. 118, 242 Mo. 339. 

IX. Pa.—Wllson v. School Dist. of 
Philadelphia, 31 Pa.Dist & Co. 177, 
^modided on other grounds 195 A. 
80, 328 Pa. 225, 113 A.L.R. 1401. 

12. Ky.—Jelferson County Fiscal 
Court V. Thomas, 130 S.W.2d 60, 
279 Ky. 468. 

13. La—State v. tTp-To-T)ate Shoe 

• Repairmir Co., 144 So. 714, 175 La 
917. 

14. U.S.—^U. S. V. Tltle Insurance & 
Trust Co., Cal., 44 S.Ct. 621, 265 

U.S. 472, 68 L,Bd. 1110, afflrmingr. 

• C.C.A., 288 F. 821—Dunn v. Micco, 
C.C.A.Okl., 106 F.2d 356, certiorari 
denied 60 S.Ct 296. rehearlng de- 
nied 60 S.Ct 882—Johnson v. U. 
S., C.aA.Okl., 64 F.2d 674, cer¬ 
tiorari denied 54 S.Ct. 68, two 
cases, 290 U.S. 661, 78 L.Ed. 565— 
Knight V. Carter Oll Co., C.C.A. 
Okl., 23 F.2d 481, reversing Carter 
Oll' Co. V. Scott U.C., 12 F.2d 
'780—^Del Galzo Uistrlbuting Corp. 

XJ. Sr, •'24 e«st &- I^tApp. <64— 


Amhold & Co. V. U. S., 22 Cust & 
PatApp. 23. 

Arfc.—Hobbs v. Lenon, 87 S.W.2d 6, 
191 Ark. 609—^Burel v. Grand 
Lodge, I. O. O. P., 269 S.W. 369, 
163 Ark. 131. 

Cal.—Bock V. City of Oakland, 64 P* 
2d 1098. 19 Cal.App.2d 115. 

D.C.—Burgoon v. Lavezzo, 92 P.2d 
726. 68 App.D.C. 20. 113 A.L.R. 
944. 

Fla—^Alta-Cliff Co. v. Spurway, 152 
So. 731, Ili Fla 683—State ex rei. 
Molter V. Jchnson, 144 So. 299, 
107 Fla 47. 

Idaho.—^International Mortg. Bank v. 
Barghoom, 248 P. 868, 43 Idaho 
24. 

111.—^Nefll V. George, 4 N.E.2d 388, 364 
{•. 111. 306—Stevens Hotel Co. v. Art 
Institute of Chicago, 260 111.App. 
655, transferred 173 N.B. 761, 342 

m. 180. 

Ky.—^Hubley's Guardian Ad Litem v, 
Wolfe, 82 S.W.2d 830, 259 Ky. 
674, 101 A.L.R. 1859—Common- 

j wealth V. Kentucky Jockey Club, 
38 S.W.2d 987, 238 Ky. 789—Lon- 
don Guarantee & Accident Co. v. 
.Massman, 283 S.W. 1061, 214 Ky. 
688—^Moody v. Barker, 222 S.W. 89, 

• 188 Ky. 401. 

LA—Brock V. Pan American Petro¬ 
leum Corporation, 173 So. 121, 186 
La 607—^Taylor v- Allen, 91 So. 
636,. 151 La 82. 

'Md.—^Bishop V. Safe Deposit & Trust 
Co. of Baltimore, 186 A. 335, 170 
Md. 616. 

,Mich.—Dolby v. Dillmaji, 278 N.W. 
694, 283 Mich. 609, 117 A.L.R. 638 
—^Hilt V. Weber, 233 N.W. 169, 252 
:. Mich. 198, 71 A.L.R. 1238, 

N.C.—Lowdermilk v. Butler, 109 S.B. 
671, 182 N*C. 602. 

Okl.—^Parmers Nat. Bank of Chero- 
kee V. De Fever, 61 P,2d 246, 177 
Okl. 561—Stuart v. Gough, 237 P. 
847, 111 Okl. 42—^Laslter v. Pergu- 
Bon, 192 P. 197, 79 Okl. 200, cer¬ 
tiorari denied 41 S.Ct 148, 264 U. 

' S. 651, 65 L.Ed. 457. 

Or.—Wilhelm v. Wilhelm, 270 P. 
616, 126 Or. 388. 

Pa-—re Knox*' Bstate, 195’ A. 28, 

. 328 Pa 177, 113 A.L.R. 1186—Nice 
' Ball -BeAplng Co, v. Mortgage 
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Building & Loan Ass'n, 166 A. 239, 
310 Pa. 560. 

S.D.—Erickson v. Horlyk, 206 N.W. 
613, 48 S.D. 544. 

Tenn.—Burr v. White Oak Lumber 
Co., 258 S.W. 798, 149 Tenn, 191. 
Wash.—State v. Superior Court for' 
Clark County, 266 P. 134, 147 
Wash. 294—Poster v. Commisslon- 
ers of Cowlltz County, 171 P. 539, 
100 Wash. 502. 

W.Va—Marguerite Coal Co. v. Mead- 
ow River Lumber Co., 127 S.E. 644, 
98 W.Va 698. 

Wis.—^Wisconsln Power & Light Co. 

V. City of Belolt 254 N.W. 119, 216 
Wis. 43'9, followed m 254 N.W. 126, 
216 Wis. 464—^Nickoll v. Raclne 
Cloak & Suit Co., 216 N.W. 502, 
194 Wis. 298—^Redhead v. Skidmore 
Land Credit Co., 215 N.W. 937, 194 
Wis. 123—State v. Norsman, 169 N. 

W. 429, 168 Wis. 442—State v. 
Sutherland, 166 N.W. 14, 166 Wis. 
611. • 

WVo.—Application of Beaver Dam 
Ditch Cb., 93 P.2d 934, 939, quot-' 
Ing Corpus'Jtiizis^Van Tassel Real' 
Bstate & Live Stock Co. v. City of 
Cheyenne, 54 P.2d 906, 916, 49 
Wyo. 333, citing Corpus Juris, and 
certiorari denied 57 S.Ct 38, 299 U.< 
S. 574, 81 L.Ed. 423. ' 

16 C.J. p 947 note 41. 

*%nle of property" defiued 

(1) A settled legal principle gov- 
erning ownership and devolution of 
property.—^U. S- v. Standard Oil Co. 
of Califomia, D.C.Cal., 20 F.Supp. 
427, 455, citing Corpus Juris—54 C.J. 
p 1110 note 22. 

(2) The decisions of the highest 
court of a state when they relate to 
and settle some principle of local 
law directly applicable to tities,— 
Edwards v* Davenport C.C.Iowa, 20 
P. 766, 4 McCrary 34. 

(8) In the plufal, those rules gov- ' 
eming the descent transfer, or sale 
of prolierty, and the rules which a;£- 
fect the tltle and possession therfifo. 
—Bucher v.. Cheshlre R. Co., Mass.; 

8 S.Ct 974, 126' U.S. 655, 31 L.Bd. 
795-^Kuhn v. Fairmont Coal Co., C.C. 
iW.Ya, 152* F,-1013. - . 


a a 
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turbed except for the most cogent reasons.i® The i hered to even when they are erroneous applies to 
rule that such final decisions will ordinarily be ad- | decisions relating to real property^® with particular 


fixed a&d relled ojl 

(1) To constitute a nile of prop- 
erty, a Judicial declaration should be 
flxed. long-contmued, and relled on 
by persons acquiringr property, so 
that Its repudiation would amount to 
a denial of due process.—^U. S. v. 
Standard Oil Co. of Califomia, D.C. 
Cal., 20 F.Supp. 427, 458. 

(2) A single decision does not es- 
tablish a rule of property requirlng 
It to be followed.—Brekke v. Crew, 
178 N.W. 146, 43 S.D. 106. 

Decisions of ezecntlve departments 

The principle should not be extend- 
ed to executive departments, except 
in the clearest instances of long and 
contlnued promulgratlon and rellance. 
—XJ. S. V. Standard Oil Co. of Cali¬ 
fomia, D.C.Cal., 20 F.Supp. 427, 458. 

Bnlo applled to decisions relating: 
to 

(1) Constructlon and validity of 
contracts. 

U.S.—In re American Steel Supply 
Syndicate. D.aMlch., 256 F. 876. 
Ky.—^Fidelity-Phcenix Fire Ins. Co. 
V. Hyden, 10 S.W.2d 829, 226 Ky. 
216—Home Ins. Co. of New York v. 
Smither, 251 S.W. 169, 199 Ky. 
344. 

Tenn.—Moore y. Life & Casualty Ins. 

Co., 40 S.W.2d 403, 162 Tenn. €82. 
"V^is.—Ladwlff V. National Guardian 
Life Ins. Co.. 247 N.W. 312, 211 
Wis. 66. 

(2) Water rights. 

Cal.—City of San Dlego v. Cuyamkca 
Water Co., 287 P. 475, 209 Cal. 
105. 

Idaho.—Muir v. Allison, 191 P. 206, 
33 Idaho 146. 

Mich.—Pleasant Lake Hilis Corpora¬ 
tion V. Eppinger, 209 N.W. 162, 235 
Mich. 174. 

Mlss.—State ex rei. RIce v. Stewart, 
185 So. 247, overrulingr sugrgestion 
of error 184 So. 44. 

N.Y.—Starke-Belknap v. New York 

• Cent. R. Co., 188 N.Y.S. 820, 197 
App.Div. 249. 

Va.—James River & Kanawha Power 
Co. V. bld Dominion Iron'& Steel 
Corporation, 122 S.B. 844, 138 Va. 
461. 

Wyo.—^Application of Beaver Dam 

• Ditch Co., 98 P.2d 934—Van Tassel 
Real Estate & Live Stock Co. v. 

■ City of Cheyenne, 64 P.2d 906, 49 
Wyo. 833, certiorari denied 67 S. 
Ct. 38, 299 U.S. 674, 81 L.Ed. 428. 
16 C.J. p 947 note 41 [b]. 

(3) Priority of liens. 

Colo.—^Fishel V. City and County of 
. Denver, 95 P.2d 1. 

X,a.—Gleissner v. Hughes. 96 So. 529, 
.153 La. 133. 

(4) Character of property, annexed 
to realty, as personalty.—^Madfes v. 
Severly Developpaep^t Corporatlop, 


16$ N.E. 787. 251 N.Y. 12, modifying 
229 N.Y.S. 881, 224 App.Div. 671, and 
remittitur amended 168 N.E. 438, 251 
N.Y. 589. 

(6) Other matters. 

U.S.—General Electric Co. v. P. R. 
Mallory & Co.. D,C.N.Y., 294 P. 
662, afflrmed, C.C.A.. 298 F. 579, 
certiorari denied Save Electric 
Corporation v. General Electric 
Co., 45 S.Ct- 94, 266 U.S. 609, 69 L. 
Ed. 466. 

Fla.—City of Kissimmee v. State ex 
rei. Ben Hur Life Ass*n, 163 So. 
473, 121 Fla. 151. 

Ind.—Lindley v. Seward, 6 N.E.2d 
998, 103 Ind.App. 600, rehearing 
denied 8 N.E.2d 119, 103 Ind.App. 
600. 

Pa.—City of Erie v. Public Service 
Commission. 123 A. 471, 278 Pa. 
512. 

Wis.—^Madler v. Kersten, 176 N.W. 

779. 170 Wis. 424. 

15 C.J. p 947 note 41 [a]. 

15. U.S.—^U. S. V. Flannery, 46 S.¬ 
Ct. 420, 268 U.S. 98, 69 L..Ed. 
865, reversing Flannery v. U. S., 
69 CtCl. 719. 

Cal.—San Diego County v. Childs, 17 
P.2d 734, 217 Cal. 109. 

D.C.—^Bullock V. '* Morehouse, 19 F. 

2d 705. 57 App.D.C. 231. 

Ky.—^Bankers* Life Co. v. Green, 76 
S.W.2d 276, 256’ Ky. 496—Evans 
V. Wheeler, 270 S.W. 42. 208 Ky. 1. 
g,C.—Schroeder v. .0’Nein, 184 S.E. 
679, 179 S.C, ?10—Elkin v. South¬ 
ern Ry., 153 S.E. 337;^ 166 S.C, 390. 
y^yo.—Van Tassel .Real Estate .& 
Live Stock Cp. v. City of Cheyenne, 
54 P.2d 906. 49 Wyo. 333, certio¬ 
rari .denied 57 S-Ct. 38, 299 U.S. 
574, 81 L.Ed. 423. 

“The doctrijip [of stare decisis) 
will apply to prevent a ,disturba,nce 
of the previously declared principle, 
unless such previous declaration is 
whplly without reason to support it, 
and Works clearly manifested injus- 
tice."—Liberty Nat. Bank & Trust 
Co. V. Loomis, 121 S.W.2d 947, 949, i 
275 Ky. 445. 

16* U.S.—Johnson v. U. S., C.C.A. 
Okl., 64 F.2d 674, certiorari denied 
64 S-Ct. 68 (two cases), 290 U.S. 
661, 78 LBd. 565—Weston v. Po- 
land, CC.A.OkJ., 48 F.2d .738— 

. Knight V. Carter Oil Co„- C.C.A. 
Okl., 23 F.2d 481, reversing, D.C., 
Carter Oil Co. v. Scott, 12 F.2<1 

780. 

Lamar v. Lincoln Reserve Life 
Ins. Co., 131 So. 223, 222 Ala 
60. . 

Cai.—Sorensen v. Hali, 28 P,2d 667, 
219 Cal. 680. 

TTnwpi^.—Jn re. Austin, 83 Hawali 
832. 

lji4.--ToJleston Club .of Chicago 
Carson, 123 N.E. 169., J.88 Jnd. 
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642—Dailey v. Pugh, 131 N.E. 838, 
83 Ind.App. 431. 

lowa.—Rockafellor v. Gray, 191 N.W. 

107, 194 lowa 1280. 

Ky.—^Waggener v. Penn, 77 S.W.2d 
427, 257 Ky. 124—Federal Gas, Oil 
& Coal Co. V- Harmon, 71 S.W.2d 
630, 254 Ky. 256—Evans v. Whee'^- 
er, 270 S.W. 42, 208 Ky. 1. 

Mass.—Duncan v. New England 
Power Co.. 146 N.E. 427, 250 Mass. 
228. 

Miss.—Magee v. Morehead, 123 So. 
881, 164 Miss. 828—Edward Hines 
Yellow Pine Trustees v. State, 98 
So. 158, 134 Mlss. 533, overruUng 
suggestion of error 97 So. 552, 133 
Miss. 334—K. C. Lumber Co.. v. 
Moss, 80 So. 638, 119 Miss. 18^. 
N.M.—Baca v. Chavez, 252 P. 987,. 32 
N.M. 210. 

Or.—^Wilhelm v. Wilhelm, 270 P. 616, 
126 Or. 388. j 

Pa.—In re Lerch^s Estate, 159 A. 868, 
309 Pa. 23—^Reed v. Geddes, 135 A. 
232, 287 Pa. 274. 

Tenn.—Old Nat. Bank.v. Swearingei?, 
72 S.W.2d 545. 167 Tenn. 629. 

16 C.J. p 949 note 49. 

Ma:fcters asMUued In prevlons ^dpd- 
slons 

Decisions which have a^sumed the 
validity of pertain. deeds, and .have 
been relied on by th® ► P®pple. and 
bar of the state, shopld not be held 
erroneous, unless there is no alterna- 
tive, when to do so ,;would resuit iy 
dlsturbihg many tities.—Bj^kman v. 
Blackman, 43 P.2d JO}!', 45 Ariz. 37f. 

Bule applled to decisions relat!^^ 
to ; ^ 

(1) Whether a judgment may bp 
enforced against a homestead. 

Cal.—In re Muntzjs Estate, 231 P- 

.371,‘69 Cal.App. 404. ■ 

Colo.—Sterling Nat.' Bank of Sterling 
V. Francis, 240 P. 945, 78 Colo. 
204. 

Tex.—^Tanton v. State Nat. Bank of 
EI Ppso, 79 S.W.2d 833, 126 Tea^ 
16, 97 A.L.R. 1093, affirming, Civ. 
App., 43 S.W.2d 957. 

16 C.J. p 947 note 41 [a] (31). 

(2) Constructlon and validity of 
deeds.—Majestic Coal Co. v. Ander- 
son, 82 So. 483, 203 Ala. 233. 

(3) Validity of tax deeds. 

Ark.—iBritt v. Harper, 200 S.W. 787^ 

132 Ark. 193. , 

Cal.—C^ter v. Chevaller, 280 P. 706, 
100 CalA.pp. 567. 

Tenn.—Burr v. Whlte Oak Lumber 
Co., 258 S.W. 798, 149 Tenn. 191. 

15 C.J. p 947 note 41 [a] (28). 

(4) Validity of tax sales.—^Reese, v. 
Thurston Co\mty, 283 P. 170, 154 

Waafo. 617. . 

(6) Public’ property.—Kavanaugh 
V. Baird. 217 N.-^, 2,..241 Mlch. 240, 
reversed on other grounds 235 N.W. 
871, 253 Mich. 631. i > 
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force.^^ 

This rule applies only to final decisions^^ of 
courts of last resort,i9 Under this nile, if any 
change in the law is necessary it should be made by 
the legislature and the doctrine of rule of prop- 
erty has no operation as against subsequent legis- 
Iation.2i 

While courts will not ordinarily adhere to previ- 
ous decisions which are plainly erroneous, as ap- 
pears in § 193 supra, they will be much more reluc¬ 
tant to depart from the law as declared in a prior 


21 aj.s, 

decision where the principies declared affect prop- 
erty rights and commercial transactions,22 and the 
doctrine of stare decisis obtains, even though the 
court may be of the belief that such decisions are 
founded on an erroneous principle and are not 
sound;2® but the rule is not so absolutely fixed as 
to preclude the overruling of plainly erroneous de¬ 
cisions, where it is apparent that the beneficial re- 
sults to be obtained by a departure from the rule 
will greatly exceed any disastrous effects likely to 
flow therefrom.2^ 

ConstitutiofidL quesfions; construction and oper- 


COURTS 


(6) Other matters. 

lowa.—^Montgomery v. City of Des 
Molnes, 180 N.W. 723, 190 lowa 
706. 

Mass.—^Brickson v. Ames, 168 N.E. 
70, 264 Mass. 436. 

Mlch.—^Van Wieren v. Macatawa Re- 
sort Co., 209 N.W. 826. 236 Mich. 
606. 

Tex.—^Bankers Life Co. v. Alderdice, 
Civ.App., 92 S.W.2d 639, error dis- 
xnissed. 

16 C.J. p 947 note 41 [a]. 

17. U.S.—S. V. Tltle Insurance & 
Trust Co., 44 S.Ct 621. 265 U.S. 
472, 68 L.Ed. 1110, afflming, C.a 
A.Cal.. 288 F. 821. 

Fla.—State ex rei. Molter v. John- 
son, 144 So. 299. 107 Fla. 47. 

Okl.—Stuart v. Gk)ugh. 237 P. 847, 
852, 111 OkL 42, quoting Ckixpiui 
Xoris. 

Or,—Overland v. Jackson, 275 P. 21, 
128 Or: 465. 

15 aj. p 949 note 49. 

Beason for mle 

Stability Is especially requisite In 
the law in regard to tities to real 
property. Tities may be dependent 
largely or wholly on previous deci¬ 
sions, and landed interests would be 
Jeopardized by sudden or frequent 
changes in the interpretation or con¬ 
struction of legal principies.—Stuart 
V. Gough, 237 P. 847, 862, 111 OkL 
42, quoting Ooxpxui Juris—15 C.J. p 
949 notes 47, 49. 

JLbsenoe of opisloa 
That a decree declaring a tax deed 
Ineffectual to pass title- was< rendered 
without written opinion made it no 
less binding in subsequent cases as 
declarative of the law of the title to 
such realty,, being necessarily relied 
on by every one examlnmg the tltle 
thereto and purchaslng any part 
thereof.—^Burr v. White Oak Lumber 
Co., 268 S.W. 798, 149 Tenn. 191. 

18. Utah.—^Tintlc Standard Mining 
Co. V. Utah County, 16 P.2d 683. 
80 Utah 491. 

18- Pa,—^In re Brolasky'8 Bstate, 
16S A 739, 302 Pa. 439. 

Xafeslor ox Intaxiaediata oourts 
'No such ILnality attaches to the 
decisions of the inferior or inter- 


mediate courts that they can be con- 
sldered as establishing a rule of 
property, however uniform thelr 
course of decisions or however long 
continued.—Jackson v. Carroll, 207 P. 
736, 86 Okl. 230. 

State oonrfs deoislon on federal 
qnestion is not final, and cannot 
constitute a rule of property, since 
state court is not the court of last 
resort on a federal question.—Cal- 
houn Qold Min. Co. v. Ajax Gold 
Min. Co., 69 P. 607, 27 Colo. 1, 83 
Am.S.H. 17, 60 L.R.A 209, affirmed 
21 S.Ct 885, 182 U.S. 499, 45 L.Ed. 
1200—16 C.J, p 949 note 60 [b]. 
Decisions on federal questions gen- 
erally see supra § 206. 

80. Cal.—Stewart v. Stewart, 249 P. 
197. 199 Cal. 818. 

Ky.—Hubley's Guardian Ad Litem v. 
Wolfe, 82 S.W.2d 830. 269 Ky. 
674. 101 AL,R. 1369—London 

Guaxantee & Accident Co. v. Mass- 
man, 288 S.W. 1051, 214 Ky. 688. 
La.—Taylor v. Allen, 91 So. 685, 161 
La, 82—G. P. Eberle & Co. v. 
Schmidt Osbome Storage & Trans¬ 
fer Co., 119 So. 442, 9 La.App. 
378. 

N.T,—^Madfes v, Beverly Develop- 
ment Corporation, 166 N.B. 787, 261 
N.T. 12, modifylng 229 N.Y.S. 881, 
224 App.Div. 671, and remittitur 
amended 168 N.E, 438, 251 N.T. 
589. 

Or.—^Wllhelm v. Wilhelm, 270 P. 
516, 126 Or. 388. 

Pa.—Nice Ball Bearing Col v. Mort- 
gage Bullding & Loan Ass^n, 166 
A 239, 310 Pa. 660—Reed v. 

Geddes, 186 A. 232, 287 Pa 274. 
Philippine.—^Kuenzle v. Villanueva 
41 Philippine 611. 

Wis.—State V. Norsman, 169 N.W. 
429, 168 Wis. 442. 

81, Miss.—City of Jackson v. Mc- 
Pherson, 138 So. 604, 162 Miss. 164. 

82. Ky.—Liberty Nat, Bank & Trust 
Co. V. Loomis, 121 S.W.2d 947, 276 
Ky. 446. 

83, Ala—Herring y. BUlott. 118 So. 
391, 218 Ala 203. 

Ark.—^Hobbs v. Lenon. 87 S.W.2d< 6» 
191 Ark. 509. 
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lowa—Rockafellor v. Gray, 191 N.W. 

107, 194 lowa 1280. 

Miss.—^Bdward Hlnes Yellow Pine 
Trustees v. State, 98 So. 168, 134 
Miss. 533, overruling suggestion of 
error 97 So. 652, 133 Miss. 334. 
N.M.—Baca v. Chavez, 262 P. 987, 82 
N.M. 210. 

Tenn.—^Burr v. White' Oak Lumber 
Co., 268 S.W. 798, 149 Tenn. 191. 

15 C.J. p 948 note 42, p 959 note 21. 
Beason for rule 

When parties have acted on such 
decisions as settled law and rights 
have been vested thereunder, their 
inherent correctness or Incorrectness 
in the abstract are of less im- 
portance than that the rule of prop¬ 
erty so established should be con¬ 
stant and invariabla 
Okl.—Stuart v, Gough. 237 P. 847, 
111 Okl. 42'—Lasiter v. Fergusoa 
192 P. 197, 79 Okl. 200, certiorari 
denied 41 S.Ct. 148. 254 U.S. 661, 66 
L.Ed. 467. 

Wyo.—^Application of Beaver Dam 
Ditch Co., 93 P.2d 934, 939, quoting 
Corpus Juris. 

16 C.J. p 948 note 42. 

Xu South Dakota 

(1) The rul4 stated In the text has 
been followed.—Printup v. Kenner, 
180 N.W. 512, 48 S.D. 473. 

(2) The earller case of Brekke v. 
Crew, 178 N.W. 146, 43 S.D. 106. 
overruling a prior decision, was dls- 
tinguished on the ground that in that 
case the prior decision was not a 
rule of property.—Printup v. Kenner, 
supra. 

84. Fla.—State ex rei, Molter v. 

Johnson, 144 So. 299, 107 Fla 47. 

111.—^NefE V. George, 4 N.B.2d 388, 
864 111. 806. 

La—Miaml Corporation v. State, 
178 So. 315, 186 La 784, certiorari 
denied Miami Corporation v. State 
of Leuisiana, 68 S.Ct. 19, 302 U.S. 
.700, 82 L.Bd. 541. 

Mlch.—^Dolby v. Dillman, 278 N.W. 

694, 283 Mlch. 609, 117 AL.R. 638. 
N.C.—Lowdermilk v. Butler, 109 S.B. 
671. 182 N.C. 602. 

Pa—City of Brie v. Public Service 
Commlssioh. 123 A 471, 278 Pa 
512. 

16 C.J.' p 949 note 60. 
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ation of statutes, The doctrine of stare decisis, with 
respect to decisions which have become rules of 
property, includes decisions on questions of consti- 
tutional law,^^ or the construction and operation of 
statutes,26 which have become established as rules 
of property. 

Exceptions to rule. The application of the rule 
stated above is not without exceptions, and depends 
largely on the circumstances of the case under con- 
sideration,27 and a rule of property is an equitable 
rule to be invoked only to protect honest invest- 
ments made in reliance on decisions relating there- 
to.^^ Thus, while as a general rule the doctrine 


has been applied to decisions relating to the law of 
descent^^ and the construction of wills,^® it has been 
held that it cannot be invoked by persons claiming 
the right to inherit the property of a decedent, since 
no one can have a vested right of inheritance 
nor does it apply to decisions rendered subsequent 
to the acquisition of alleged property rights, since 
they could not have been relied on as establishing a 
rule of property nor can it be invoked to pro¬ 
tect rights acquired as a resuit of a marriage, rath- 
er than under a contractas 

The doctrine of rule of property cannot be ap¬ 
plied to validate conveyances made in violation of 


S5. Ala.—Lamar v. Lincoln Reserve 
Life Ins. Co., 181 So. 228. 222 Ala. 
60. 

Ark.—^Hobbs v. Lenon, 87 S.W.2d 6, 
191 Ark. 509. 

Cal.—Scott V. Austin, 209 P. 251* 68 
Cal.App. 643. 

Del.—^Bringrhurst v. 0’Donnell. 124 
A. 796, 14 DeLCb. 225. 

111.—^W. F. Hallam & Co. v. Massey, 
207 111.App. 417. 

Mo.—^Aufderheide v. Polar Wave Ice 
& Fuel Co., 4 S.W.2d 776, 819 Mo. 
337—^Hegan v. Dickmann, 207 S.W. 
792. 

K.y.—Halleran v. City of New York, 
228 N.Y.S. 116, 132 Misc. 78. 

N.D.—State v. State Board of Can- 
vassers, 172 N.W. 80, 44 N.D. 126- 
Wash,—State v. Gitford, 276 P. 74, 
161 Wash. 43. 

16 C.J. p 949 note 46. 

Decisions assumlnsr statutes to be 
constitutional see supra § 216. 

S& TJ.S.—Dunn v. Micco, C.C.A.Okl., 
106 F.2d 366, certiorari denled 60 

5. Ct. 296, rehearins denled 60 S. 
Ct. 382—^Weston v. Poland, C.C.A. 
Okl., 48 F.2d 788—Welch v. First 
Tnist & Savingrs Bank of Pasa- 
dena, Cal., C.C.A.Okl.. 15 F.2d 184 
—U. S. V. Standard Oil Co. of Call- 
fomia, D.C.Cal., 20 F.Supp. 427. 

Ala.—Tallapoosa County v. Elmore 
County, 161 So. 600, 280 Ala. 440 
—Herringr v. Elllott, 118 So. 891, 
218 Ala. 203. 

Ariz.—^Blackman v. Blackman, 43 P. 

2d 1011, 46 Ariz. 374. 

Ark.—Hobbs v. Lenon, 87 S.W.2d 

6, 191 Ark. 609. 

Cal.—Stewart v. Stewart, 249 P. 197, 
199 Cal. 318—In re Belshaw^s Bs- 
tate, 212 P. 13, 190 Cal, 278. 

Ind.—^Dailey v. Pugh, 131 N.B. 836, 
83 Ind.App. 481. 

Ky.—Federal Gas, Oil & Coal Co. v. 
Harmon, 71 S.W.2d 630, 264 Ky. 
265—Union Light, Heat & Power 
Co. V. City of Covington, 55 S.W. 
2d 667, 246 Ky. 663—^Bvans v. 
Wheeler, 270 S,W. 42, 208 Ky. 1. 
La.—Otwell v. Vaughan, 173 So. 627. 
186 La. 911—Strails v. City of New 
Orleans. 118 So. 126, 166 La. 1086— 


G. P. Eberle & Co. v. Schmidt Os- 
bome Storage & Transfer Co., 119 
So. 442. 9 La.App. 378. 

Mo,—Chilton v. Hedges, 204 S.W. 
900. 

Mont.—Continental Supply Co. v. 

Abell. 24 P.2d 183, 95 Mont 148. 
Nev.—^Davis v. Davis, 13 P.2d 1109, 
54 Nev. 267. 

Okl.—White V. Cheatbam, 226 P. 533, 
101 Okl. 264. 

Or.—Cary v. Cary, 80 P.2d 886, 159 
Or. 678, 121 A.L.B. 1371—Overland 
V. Jackson, 275 P. 21, 128 Or. 465. 
Pa.—^In re LercVs Estate, 159 A 
868, 309 Pa. 23. 

Phillppine.—^Kuenzle v. Yillanueva, 
41 Philippine 611. 

Tex.—Cross v. Wilfcinson, 234 S.W. 
68,' 111 Tex. 811, answering cer- 
tified Questions, Civ.App.. 187 S.W. 
346, and this jfudgment set aslde 
234 S.W. 1118. 

Wash.—Tamblin v. Crowley, 168 P. 

982, 99 Wash. 133. 

15 CJ. p 949 note 46. 

Constractioa eontraxy to latent of 
statate 

<1) To make a line of decisions a 
rule of property they must be uni- 
form and consistent and not in con¬ 
diet, within the plain expression of 
the statute, for the statute law, un- 
less in conflict with some provision 
of the Constitution. is supreme.— 
Patterson v. McCormlck. 99 S.E. 401, 
177 N.C. 448. 

(2) Doctrine of rule of property 
should not weigh with supreme court 
in abolition of precedent not sus- 
talnable in reason and in contraven- 
tion of terms of statute relied on to 
support it and which has wrought 
injustlce in every instance of Its 
subsequent application.—Klocke v. 
Klocke, 208 S.W. 825, 276 Mo. 672. 

37. U.S.—^Knight V. Carter Oil Co., 

C. C.AOkl.. 23 F.2d 481, reverslng. 

D. C., Carter Oil Co, v. Scott 12 P, 
2d 780. 

8& Okl.—^Teague v. Smith, 204 P. 
489. 86 OkL 12. 

Similarity of stare decisis to estop- 
pel see supra 6 193. 
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Duty to look ap previoasly acquired 
iaterests 

Title of purchaser at partition 
sale, who bought land relying on 
judgment setting aslde for fraud 
ludgment approving previous sale as 
announcing new rule of property, is 
bad as agalnst vendee from pur¬ 
chaser at previous sale, who bought 
before such Judgment was set aslde. 
and was not party or piivy to suit to 
set it aslde. since purchaser at sec- 
ond sale was bound. in looking up 
the title which he sought to acquire, 
to flnd out whether a prior purchaser 
had acquired an interest before the 
rule was announced.—Abington v. 
Townsend, 197 S.W. 263, 271 Mo. 
602. 

89. U.S.—Dunn v. Micco, C.CAOkl.. 
106 F.2d 356, certiorari denled 60 
S.Ct 296, rehearing denled 60 S. 
Ct 382. 

Ala.—Herring v. Elllott 118 So. 391. 
218 Ala. 208. 

N.M.—In re Lewis' Will, 71 P.2d 
1032, 41 N.M. 522. 

15 C,J. p 947 note 41 M (6). 

30. 111.—^Lee V. Boberson, 130 N.E. 
774. 297 111. 321. 

Ky.—Waggener v. Penn. 77 S.W.2d 
427, 257 Ky. 124. 

15 C.J. p 947 note 41 fa] (4). 

31. La.—^Minor v. Young, 89 So. 757, 
149 La. 583. 

OkL—Teague v. Smith, 204 P. 439, 
442. 85 Okl. 12. 

33. U.S.—^Denker v. Mid-Contlnent 
Petroleum Corporation, C.C.AOkl., 
66 F.2d 725, 84 AL.R. 756. 

IlL—^Prall V. Burckhartt 132 N.E. 

280, 299 111. 19, 18 AL.B. 992. 
Ky.—^May v. Chesapeake & O. Ry. 

Co., 212 S.W. 131, 184 Ky. 493.' 
Okl.—Sells v. Butts. 190 P. 863, 79 
Okl. 36—Sells v. Mooney. 190 P. 
863, 79 Okl. 85—Sells v. Mooney. 
190 P. 861, 79 OkL 34—MeCray v. 
Miller, 186 F. 1089, 78 Okl. 16, 
denylng rehearing 184 P. 781, 78 
Okl. 16. 

33. La.—^Blunson v. E^nighton. App„ 
140 So. 302. 
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governmental policy;^^ nor can the doctrine be ap' | power, since there can be no property rights which 
plied to prevent the operation of the state^s police | are not subject to that power.®® 

C. OPINIOlSrS 


§ 217. Necessity 

a. Definitions and distinctxons 

b. When required or permitted 

c. Advisory opinion 

a. Deflnitions ajid Difftinctioiis 

As a judlclal determinatlon, an **opln!on’' Is a state- 
ment by a court or Judge of the reasons for the decisfon, 
and, In such sense, Is distinguishable from ^^decree,” 
''Judgment,” '^mandate,*' and “order.” A '‘Judlclal opln- 
fon” is one determlning the Issues before the court. An 
"extrajudfciai optnion" Is one glven as to matters not 
In issue. A "per curiam opfnfon" Is one glven In a case 
In which the judges are agreed and fuller statement Is 
not regarded as necessary. 

In the sense of a determination by a court or 
judge, the term "opinion” has been variously de- 
fined as the conclusions of a judge on an issue be¬ 
fore him;®® an expression of the views of the 
court®^ or of the judge;®® the announcement of 


the reason or reasons for the conclusion the court 
has reached;®® the reasons given by a court for its 
judgment;^® the statement of reasons delivered by 
a judge or court for giving the judgment which is 
pronounced upon a case;4i the written statement 
by the court of its reasons for the conclusion 
reached from an examination of the law and of the 
facts in controversy the statement by a judge or 
court of the decision reached with regard to a cause 
tried or kgreed before them, expounding the law 
as applied to the case, and detailing the reasons 
upon which the judgment is based;^® and what is 
said by the court as to its conclusion.^^ jg 
merely an indication of what the decree should be, 
a kind of direction to the attorney or clerk how to 
draw a judgment^® 

The term "opinion” has been distinguished by the 
authorities from "decree,”^® "judgment, ”^7 "man- 


34. Okl.—Sells v. Butts, 190 P. 
863. 79 Okl. 86—Sells v. Mooney. 
190 P. 863, 79 Okl. 85—Sells v. 
Mooney, 190 P. 861. 79 Okl. 34— 
Gannon v. Johnston, 140 P. 480, 
40 OkL 696. 

Application of rule to allenation of 
Indian land see the C.J.S. tltle 
Indlans § 64. also 31 C.J. p 516 
note 5. 

35. Ind.—Schmitt v. F. W. Cook 
Brewing Co., 120 N.E. 19, 187 Ind. 
628, 8 A.L.R, 270. 

36. N.J.—In re Beam, 117 A. 613, 98 
N.J.Ba. 693.' 

Whttther labOled "memorandTim” or 
"eoxLoltisioxL” or "optnlon,'* a memo¬ 
randum merely statlngr the conclu¬ 
sions of a 'Judge on an issue before 
hlm, and giving dlrectlons as to an 
order, Judgment, or decree which 
may be entered, is an opinion.—^In 
re Beam. supra. 

37. Ky.—Chesapeake, etc., R. Co. v. 
Kelly. 171 S.W. 182, 183,' 161 Ky. 
660. 

Slmilar deflnitioxi 

The Informal expression of the 
views of the court—In re Torba, 
167 P. 864. 856. 176 Cal. 166—Monte- 
clto Valley Water Co. v. City of 
Santa Barbara. 77 P. 1113, 1118, 144 
•Cal. '678. 

38. Ind.^—Craig v. Bennett. 62 N.E. 
278.'274. 168 Ind. 8. 

Slmilar statement 

'An expression of the reasons by 
which the Judge reaches his conclu¬ 
sions. 

lowa.— Yeua. Gorden v. Schuller. 186 
N.W. 604. 606. 192 Towa 868. 


Md.—State v. Ramsburg, 43 Md. 325. 
333. 

Miss.—Robertson v. Mlsslsslppi Val¬ 
ley Co., 31 So. 799, 800, 120 Miss. 
159. 

39. U.S.—G. Amsinck & Co. v. 

Springfield Grocer Co„ C.C.A.MO., 7 
F.2d 855, 858. 

4a U.S.—Q. Amsinck & Co. v. 

Springfleld Grocer Co., supra. 

Cal.—Houston v. Williams. 13 Cal. 

24, 27. 73 Am.D. 665. 

Miss,—Robertson v. Mississlppi Val¬ 
ley Co„ 81 So. 799. 800, 120 Miss. 
169. 

Neb,—Reams v. Cloplne. 286 N.W. 

158, 160. 121 Neb. 86. 

Porto Rico.—Teillard v. Green, 7 
Porto Rico Fed. 328, 831. 

W.Va.—Robertson v. Vandergrlft, 
193 S.E. 62, 119 W.Va. 219. 

Slznllar deflnltioa 

A statement of the reasons on 
which the Judgment rests.—Rogers 
V. Hili, N.Y., 63 S.Ct 731, 734, 289 
U.S. 682. 77 L.Ed. '1385, reversing, 
C.C.A. 62 F.2d 1079, which followed, 
C.C.A.N.Y., 60 F.2d 109, and cer¬ 
tiorari granted 63 S.Ct 598, 289 U.S. 
716. 77 L..Bd. 1469. 

41. Ind.—Craig v. Bennett, 62 N.B. 

273, 274, 158 Ind. 9, quotlng 

Bouvier L.D. 

42. Or.—State v. Gray, 70 P. 904, 71 
P, 978, 979, 42 Or. 261, 268. 

43. Ind.—Craig v. Bennett, 62 N.E. 
273, 274, 158 Ind. 9, quotlng Black 
L.D. 

44. Idaho.—Stark v. McLaughlin, 
261 P. 244, 246, 45 Idaho 112. 
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46- Porto Rico.—Teillard v. Green, 7 
Porto Rico Fed. 828. 331. 

48- lowa.—^Van Gorden v. Schuller» 
186 N.W. 604, 606, 192 lowa 853. 
Md.—Phillips V. Pearson, 27 Md. 242, 
263. 

Decree follows the opinion 
Md.—Phillips V. Pearson, supra. 

47. U.S.—G. Amsinck & Co. v. 
Springfleld Grocer Co., C.C.A.M 0 ., 7 
F.2d 866, 868. 

Md.—Martin v. Evans, 36 A. 263, 260. 

85 Md. 8, 60 Am.S.R. 292, 86 L. 
R.A. 218—State v. Ramsburg, 43 
Md. 326, 333. 

Miss.—^Robertson v. Mississlppi Val¬ 
ley Co., 81 So. 799, 800, 120 Miss. 
169. 

Neb.—Reams v. Clopine. 23$ N.W. 

I 168, 160, 121 Neb. 86. 

[ Okl.—Moroney v. Tannehlll, 2J5 P. 

988, 941, 90 Okl. 224. 

16 C.J. p 970 note 21. ' 

Dlstlnotloni 

(1) “The opinion of the Judge is 
the expression of the reasons by 
which he reaches his conclusion: 
these may be consistent or contra- 
dictory, ciear, or confused. The 
Judgment or decree is the flat or 
sentence of the law. determlning the 
malter in controversy, in concise 
technical terms. which must be In- 
terpreted in their own proper sense.'* 
Md—^Martin v. Evans, 38 A. 258, 260, 

86 Md. 8, 60 Am.S.R. 292, 36 Ii.R.A 
218—State v. Ramsburg. 43 Md. 
326, 838. 

Miss.—^Robertson v. Mississlppi Val¬ 
ley Co.. 81 So. 799, 800, 120 Miss. 
159. 
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date,”48 and “order.”49 Likewise, as is pointed out 
in § 181 supra, while "decision” and ‘'opinion” have 
been said to be without distinction, usually they are 
distinguishable. 

**Jndicial opinioW* has been defined as one that is 
on the question before the court; the direct, solemn, 
and deliberate decision of the court upon the issues 
raised by the record and presented in the argu- 
ment.®® The phrase has been used in particular 
connections as synonymous with what has been ad- 
judged or decreed.®! 

Extrajudicial apinion** denotes an opinion given 
on a question that it was not necessary to decide in 
the case in which it was given, or on a point which 
was not then the point in question, or a proposi- 
tion generally expressed, and which the case, or the 
circuAistances of the case, did not call for, or an 
opinion on a point which was not the point argued 


before the court, or upon which the court had pro- 
nounced its judgment, or an opinion not called for 
by the case, and which it was unnecessary to give.^2 

"Fer curiam opinion** is an opinion of the court 
in a case in which the judges are all of one mind, 
and which is so ciear that it is not considered nec¬ 
essary to elaborate it by an extended discussion/8 

b. When Seqnired or Pennitted 

Except as requfred by provislons of state constftu- 
tlons or statutes, opinions need not be written by the 
court or Judge, although the matter rests In the Judlcial 
dfscretfon, as a resuit of which opinions will be written 
when necessary. In speclal instances oral opinions may 
be given, to be followed by written opinions. 

I 

It is frequently provided by constitution or statute 
that opinions of courts, especially those of appel¬ 
late courts or courts of last resort, shall be in writ- 
ing, which provisions should be complied with,54 


(2) “The court speaks by Its judg- 
ments. . « . The opinion ia only 

the reasoning: of the court for its 
Jadffment.”—^Reams v. Clopine. 236 
N.W. 158. 160. 121 Neb. 86. 

Becordlnff of aa opialoa in the 
book where Judfrments are recorded 
does not make it a judgrment.—O. 
Amslnck & Go. v. Springfleld Grocer 
Co., C.C.A.MO., 7 F.2d 856, 

48. DlstlnctloxL stated 

A mandate is a Judg^ment which 
makes the opinion effective.—Chesa- 
peake, etc.. R. Co. v. Kelly, 171 S.W. 
182. 183. 161 Ky. 660. 

49. SistliLctloa. 

“The court speaks by Its . . . 

orders. The opinion is only the rea- 
soningr of the court for its Judgr- 
ment.”—^Reams v. Clopine, 236 N.W. 
158, 160, 121 Neb. 86. 

60. Cal.—Warner v. The Unde Sam, 
9 CaL 697, 732. 

51. Md.—Hacrthorp v. Hook. 1 Gill 
& J. 270. 311. 

52. Cal.—^Warner v. The Unde Sam, 
9 Cal. 697, 732. 

53. Pa—Clarke v. Western Assur. 
Co., 23 A. 248. 249. 146 Fa 561. 

In a di88eatln4r opinion the same 

deflnition has been griven.—^Minor v. 
Pik-e, 93 F. 264, 77 K&n. 806. 

64. U.S.—^Monagras v. Central Eu- 
reka C.C.A,Porto Rico, 66 P.2d 
318. 

Cal.—Clay v. Clay. 66 P.2d 1368, 19 
Cal.App.2d 589. 

Or.—Schmid v. Thorsen, 176 P. 74, 
89 Or. 675, denying motion 170 P. 
930, 89 Or. 675. 

15 C.J. p 967 note 82. 

'Statutory requirements of opinions 
by appellate courts as unconstitu- 
tional encroachment by legrislature 
on the' Judiclary see Constltutional 
Law S 128 a v ! 

210 J.S.-26 


In Indlana 

(1) While there was no require- 
ment in the state constitution of 1816 
that the supreme court grive written 

I opinions, such requirement existed 
by reason of Acts 1816 c 1 5 26.— 
Hunter v. Cleveland, C. C. & St. L. 
Ry. Co.. 174 N.EL 287, 202 Ind. 828. 

(2) Following: the failure of such 
court to comply with this statutory 
requirement, a similar proviaion was 
incorporated in Const.1861 art 7 9 5, 
which provision continues in subse- 
quent constitutions.—State ex rei. 
Sluss V. Appellate Court of Indiana, 
17 N.E.2d 824, 214 Ind. 686—Kryder 
V. State. 16 N.B.2d 386, 214 Ind. 419, 
appeal dlsmissed Kryder v. State of 
Indiana, 69 S.Ct. 154. 306 U.S. 670, 
83 L.BJ. 359—^Hunter v. Cleveland, C. 
C. & St Lu Ry. Co., supra—Trayser 
V. Indiana Asbury Unlversity, 89 Ind. 
666—^Willetts v. Ridgeway, 9 Ind. 
367—^ECand v. Taylor, 4 Ind. 409. 

(3) This provision was prospective 
only.—Hand v. Taylor, supra. 

(4) Such provision did not control 
the appellate court.—Craigr v. Ben- 
nett 62 N.B. 273, 158 Ind. 9, denylnff 
appeal 60 N.E. 1124, 27 IndJLpp. 704. 

(6) Moreover, under Acts 1901 c 
247 5 17, providingf that in every 
case reversed by a division of the 
appellate court an opinion shall be 
g^ven on the material questions 
therein in writingr, eta. a substitute 
for Acts 1891 c 37 § 13. it was 
formerly held that a written opinion 
was not required where a Judgment 
was afflrmed.—^Roetzel v. State, 172 
N.E. 551, 96 Ind.App. 661. denylng re- 
hearing 171 N.E. 206. 96 Ind.App. 
661—16 aj. p 967 note 82 [b] (2). 

(6) The present rule is that in 
view of Acts 1901 c 247 9 15, pro- 
vidingr that appeals to the appellate 
court shall be taken in the same 
manner and with the same effect and 
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. subject to the same limitations as 
are now or hereafter may be provid¬ 
ed in case of appeals to Ihe supreme 
court, etc., coupled with Ind.Const. 
1861 art 7 9 5, even in case of af- 
finnance the appellate court must 
give a statement in writing of each 
question arising in the record of 
such case, as to which duty it is not 
relieved by Acts 1901 c 247 § 17.— 
State ex reL Sluss v. Appellate Court 
of Indiana, 17 N.E.2d 824, 214 Ind. 
686 —Sluss V. Thermoid Rubber Co., 
174 N.E. 291, 202 Ind. 338—Myers v. 
Newcomer, 174 N.E. 290, 202 Ind. 
335, denylng transfer. App., 172 N. 
B. 927—^Hunter v. Cleveland, C., C. 
& St L. Ry. Co., 174 N.E. 287, 202 
Ind. 828. 

(7) Acts 1901 c 247 § 15, reSnact- 
ed as Bums StAnnot.1926 9 1351, 
has been held not unreasonable.— 
Hunter v. Cleveland, C. C. & St L. 
Ry. Co., supra. 

(8) However, the holding of Hunt¬ 
er V. Cleveland, C. C. & St. L. Ry. 
Co., supra, is limited to cases ap- 
pealed to the appellate court, and 
such court is not required to give 
a written opinion or decision in an 
origrinal actlon flled in that court.— 
J. S. Cruse Realty Co. v. Imfeld, 184 
N.E. 407, 204 Ind. 419. 

(9) In crimina! cases pairticularly. 
an opinion must be griven, in view 
of Burns StAnnoti926 9 2397, pro- 
viding that all opinions of the su¬ 
preme court or the appellate court 
in criminal prosecutions must be 
given in writing, etc.—^Burkus v. 
State, 174 N.E. 292, 202 Ind. 341. . 

In. Oldahoma 

(1) Const. art 7 9 6 requires the 
supreme court to render a written 
opinion in each case after said case 
has been flhally submitted for deci¬ 
sion.—^In re Initlative Petition .No. 
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but it has been held that such requirements are di- 
rectory merely,®® and should not be followed to such 
an extent as to swell the length o£ opinions unduly 
or so as to render ineffective provisions of a state 
constitution looking to a prompt determination of 
cases under submission.^^ In some jurisdictions 
appellate courts are required by the constitution to 
give the reason or reasons why they decline to ex- 
ercise their supervisory jurisdiction.57 


Under some statutes written opinions by appel¬ 
late courts are not required where the decision 
merely reaffirms previous decisions, or relates to 
questions of fact only, or when the case decided 
would, in their opinion, serve no useful purpose as 
a precedent.s® 

In the absence of some positive requirement, it is 
not necessary that a court rendering a decision 
should in all cases give a written opinion,69 or even 


112, state Question No. 167, 7 P.2d 
868, 154 OTsl. 257. 

(2) Necesslty of oplnlon by court 
of crimina! appeals see infra note 69. 
Xa Tescas 

(1) Under Rev.Civ.St. arts 1873- 
1876, the courts of civll appeals are 
required to give opinions.—Tucker 
V. Higdon, Civ.App., 115 S.W.2d 973. 

<2) However, they need not give 
opinions when the Judgments are 
flnal and are afflrmances.—^Bankers 
Protectlve Life Ins. Co. v. Mosln^ro, 
Clv.App., 127 S.W.2d 626—Pagre v. 
Hart, Civ.App., 124 S.W.2d 399— 
Tucker v. Hlgdon, supra—^Wrenn v. 
Reed, Civ.App., 98 S.W.2d 851—St. 
Louls, B. & M. Ry. Co. v. Blalr, Civ. 
App., 44 S.W.2d 399—Godwin v. Ban- 
ister, Civ.App., 242 S.W. 1098—Flnk 

V. San Augustine Grocery Co., Clv. 
App., 167 S.W. 36—Roberts v. Ar- 
lington Realty Co., Civ.App., 128 S. 

W. 169—Wright v. Hooker, 118 S.W. 
765, 56 Tex,ClvALpp. 47—^Needham v. 
Hickey, Civ.App., 61 S.W. 438, 

<3) This is particularly true 
where no new questions of law are 
presented.—^Jackson v. Postal Tele- 
graph-Cable Co., Civ.App., 114 S.W. 
2d 599. 

(4) So, where court of civll ap¬ 
peals concluded that tria! court was 
correct in holding. that plaintiff mo- 
torlst was not shown to have been 
guilty of contrlbutory negligence 
that constituted proximate cause of 
colllsion, no written opinion was re¬ 
quired of the court—Roddy v. Her- 
ren, Clv.App., 125 S.W.2d 1057. 

Snlt agalnst Vhlted Btafm 

Pederal courts having jurisdlction 
of Bults against the United States 
have a statutory duty of causing a 
written opinion to be flled.—^P. H. & 
P. M. Roots Co. v. U. S.. C.C.A.Ind., 
17 P.2d 337. 

56. W.Va,—State v. Smlth, 193 S.B. 
573. 119 W.Va. 847—HaU v. Bank 
of Virginia, 15 W.Va. 823—Renick 
V. Ludington, 16 W.Va. 823—^Hen- 
ry V. Uavls,' 18 W.Va. 230. 

16 C.J. p 967 note 83. 

Xn 

(1) Constl86l art 7 8 6, provlding 
that the supreme court shall, upon 
the decision of every case, give a 
atatement in wrlting of each ques- 
tlon arlsing in the record of such 


case and the decision of the court 
thereon, is merely directory, and 
should be construed so as to obviate 
Its inconvenlence and objectionable 
character, as far as conveniently can 
be done.—Trayser v. Indlana Asbury 
University, 39 Ind. 666—^Willetts v. 
RIdgeway, 9 Ind. 367. 

(2) Such pro Vision must be given 
reasonable interpretation, as well as 
practical application, so as not to re¬ 
quire such court to exhaust every 
subject raised on appea! without re- 
gard to its Importance in determina¬ 
tion of cause.—State ex rei. Sluss 
V. Appellate Court of Indlana, 17 N. 
B.2d 824, 214 Ind. 686. 

5& Mo.—Smarr v. Smarr, 6 S.W.2d 
860, 319 Mo. 1163. 

87. La.—Carrere v. City of New Or- 
leans, 111 So. 393, 162 La. 981. 

58. Ala—Barley v. Wright, 171 So. 
247, 233 Ala 283—Parley v. B6!d- 
win, 77 So. 723. 201 Ala 197—Un- 
derwoed v. Underwood, 77 So. 233, 
200 Ala 690—Hamilton v. State, 
App., 191 So. 402. 

A Judgment of co&vlotion for vio- 
lating prohibition law will be af- 
flrmed without further written opin¬ 
ion, where record appears regular 
and decision merely reafflrms pre¬ 
vious decisions or relates to fact 
questions only.—^BVederlck v. State, 
188 So. 272, 28 AlaApp. 494. 

Zntezuedlate ooort must follow 
policy of the court of last resort 
respectlng statutory provlslon that 
Justlces and Judges need not write 
opinions where their decisions mere¬ 
ly reafflrm previous decisions or re¬ 
late to fact questions only.—^Preder- 
Ick V. State, 188 So. 272, 28 AlaApp. 
494. 

50. Mlch.—^Public Welfare Commls- 
slon V. Clvil Service Commission, 
286 N.W. 173, 174, 289 Mlch. 101, 
citing Oorpns dt&xls. 

Mlss.—Robertson v. Mississippl Val- 
ley Co., 81 So. 799, 120 Miss. 169. 
Neb.—^Blodgett v. Cox, 203 N.W 
1007, 113 Neb. 468. 

15 C.J. p 967 note 84. 

Oonsent JiLdgiiieiit 
A case may be reversed in the 
court of last resort without opin¬ 
ion as to extent of error when ap- 
pellee flles confession of errors in- 
dorsed by appellant consentlng that 
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order of reversal be entered.—^Bvans 
V. Green, Fla., 189 So. 232. 
Interloontory order 

Where an appeal is taken from an 
interlocutory order overruling a gen- 
eral demurrer to a bili of complaint 
in an equlty case and it appears to 
the court that the allegatlons of the 
bili sufflciently state an equity for 
approprlate relief, the interlocutory 
order appealed from may be afdrmed 
by the court without discussing in 
an opinion the several contentions 
made on the appeal.—^Weathers v. 
Tyler, 97 So. 311, 86 Fla. 181—Cros- 
land V. Brickell, 97 So. 286, 86 Fla. 
91. 

A ffli rman ee of Jndgmeat by dlvlded 
oonrt renders opinion by court Im- 
possible, 80 that it need not be de- 
llvered.—^Rose v. Squires, 133 A. 488, 
102 N.J.Law 449, ai&rming 128 A. 
880, 101 N.J.Law 488—Llght v. 

Llght, 124 A. 448, 95 N.J.Bq. 779, 
equally divided court afflrmmg 
124 A. 359, 95 N.J.Bq. 779—16 C.J. 
P 967 note 84 [e]. 

Bisagreement as to reason for ded* 
sion 

(1) Where majority of court can- 
I not agree upon reasons for actlon 
taken, opinions by the several Judg¬ 
es can serve no useful purpose.— 
State V. Beck, 239 N.W. 184, 69 S.D. 
207. 

(2) Thus, where majority of court 
agrees that' Judgment should be af- 
firmed, but disagn^ees as to reason, 
judgment will be afflrmed without 
opinion settlng forth other reasona 
—Thomas v. City of Pt. Pierre, 241 
N.W. 327, 59 S.D. 519. 

(3) So, where a majority of court 
helievea that defendant did not re- 
ceive falr and Impartial trial guar- 
anteed by constitution, but difCers 
ELS to grounds, judgment will be re¬ 
versed without opinions.—State v. 
Beck, supra. 

Fsderal oonrt 

The wrlting of a consldered opin¬ 
ion by district ceurt on the facts in 
am equlty cause is supererogatory in 
view of necesslty of formal flndings 
of fact and conclusions of law.—Ba- 
sevi V. Edward O^Toole Co., D.C.N.T., 
26 F.Supp. 41. 

Ita Oliio 

(1) Court of appeals is not re¬ 
quired by constitution or statute to 
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state the reasons for the conclusion reached.®® 

Whether or not a written opinion shall be pre- 
pared and filed in a particular case is generally con- 
sidered to rest in the discretion of the court,®^ 
which will ordinarily prepare a written opinion 


where this is deemed necessary,®^ but not other- 
wise.®3 However, even though an opinion is not 
required by statute, one should be written where 
the case involves the application of an old principle, 
a restatement of which is necessary,®^ or where 


write an opinion.—Feeman v. State, 
1 N.E.2d 620, 131 Ohio St. 85. 

(2) Gen.Code § 12248, providing 
that in case of reversal and remand 
the court of appeals shall state the 
error upon which the Judgment of 
reversal was founded, does not refer 
to a written opinion.—^Feeman v. 
State, supra. 

(3) Afflrmance of municipal court 
convictlon by court of appeals with- 
out opinion held not error.—^Feeman 
V. State, supra. 

In OUahoxna, where a majority of 
the Judges of the crimlnal court of 
appeals are unable to agree on legal 
questions involved on the applica¬ 
tion for a wrlt of habeas corpus, but 
agree that the petitioner is entitled 
to be released from custody, he will 
be discharged by memorandum opin¬ 
ion, especially when no good purpose 
would be served by a discussion of 
the questions raised.—^Ex parte 
Flowers, 140 P. 914, 11 Okl.Cr. 381. 

e(X. N.C.—Bradsher v. Cheek, 17 S, 

E. 533, 112 N.C. 888. 

16 C.J. p 967 note $6. 

Sullngs ' 

(1) A Judge ordinarily cannot be 
compelled to state the reasons for 
any ruling given, or request for rul- 
Ing . refused.—^Williams v. Pittsfield 
Liime & Stone Co., 164 N.E. 672, 268 
Mass. 66. 

16 C.J. p 967 note 86 [a] (2). 

(2) So he may properly refuse to 
give, reasons for a ruling requiring 
an election between two counts.— 
Williams V. Pittsfield Lime & Stone 
Co., supra. 

61. Isr.C.— Parker v. Webb, 161 S.E. 

730, 202 N.C. 818—State v. Coun- 

cll, 89 S.E. 814, 129 N.C. 611. 

16 C.J. p 968 note 86. 

Xn misdemeanor oases under some 
statutes whether written oplnlons 
shall be given is left to the discre¬ 
tion of the court.—Casteel v. State, 
218 P. 1111, 26 Okl.Cr. 61—Ostendorf 
V. State, 128 P. 148, 8 OkLCr. 360— 
Tucker v. State, 124 P. 1134, 125 P. 
1089, 7 OkLCr. 684. 

▼olnntaxy dlsmlssal 

(1) Whlle a state constltutlon pro- 
vlslpn that the supreme court shall 
render a written opinion in each case 
after sald case shall have been sub- 
mitted for declsion does not apply 
to a dlsmlssal before flnal dubmis- 
slon, nevertheless the court has dis¬ 
cretion, as one of the terms it may 
Impose as a condltlon precedent to 
grantlng Ifave ,to disz^s, tq state 


whatever facts It may deem neces- 
sary.—In re Initiative Petition No. 
112, State Question No. 167, 7 P.2d 
868, 164 Okl. 267. 

(2) Impositlon of terms by court 
generally as condltlon precedent to 
grantlng leave for voluntary dis- 
missal see the C.J.S. tltle Dlsmlssal 
and Nonsuit § 37, also 18 C.J. p 1168 
note 86--P 1170 note 13. 

GSL Tenn.—^Beard v. Beard, 14 S.W. 

2d 745, 168 Tenn. 437. 

15 C.J. p 968 note 87. 

Pederal cotirt 

(1) Necessity for federal court to 
enjoin enforcement of state law or 
action of state offlcials should be 
shown by an opinion of court.—^Ar- 
kansas Rallroad Commlsslon v. Chi- 
cago, R. I. & P. R. Co., Ark., 47 S.Ct. 
724, 274 TJ.S. 697. 71 KEd. 1224— 
Lawrence v. St. Louis-San Francis- 
co Ry. Co., Okl.. 47 S.Ct. 730, 274 U. 
S. 588, 71 L.Bd. 1219. 

(2) The reeison is that the respect 
due to the state demands that the 
need for nullifying the action of its 
legislature or of its executlve offl¬ 
cials be persuaslvely shown.—^Law- 
rence v. St. Louis-San Francisco Ry. 
Co., supra. 

(3) Federal court dlsmissing bili 
to set aside order requiring ^Iroad 
to make switch connection wlth side 
track should render opinion setting 
forth reasona—Cleveland, C., C. & 
St. L. Ry. Co. v. U. S., 111., 48 S.Ct. 
189, 275 U.S. 404, 72 L.Ed. 838. 

Ia sastalnlng aew tzial granted 
for law errors, reviewing court must 
declare law applicabla—^Hooven Ra¬ 
diator Co. V. Little Motor Ear Co., 
Tex.Clv.App.. 291 S.W. 318. 

Certloraxi 

On petition for certiorari where 
the reviewing court has a divergence 
of opinion from that of the lower 
court, or merely concurs in the re¬ 
suit reached wlthout approvlng of 
the reasoning or authorlties cited, it 
files a dlfferentiatlng opinion.— 
Beard v. Beard, 14 S,W.2d 746, 158 
Tenn, 487. 

Statutes in some jurlsdictlons ex- 
pressly so provide.—^Parker v. Webb, 
161 S.E. 730, 202 N.C. 818—State v. 
Council, 39 S.E. 814, 129 N.C. 611— 
Bradsher v. Cheek, 17 S.E. 583, 112 
N.C. 838. 

63. Misa—^Unlon Indemnlty Co. v. 

Shirley, 150 So. 825, 170 Mlss. 694, 

overruUng suggestion of error 150 

So. 224. . 

16 CJ. ^ 968 ^iqte 88. j 


Appxoval of lower coiirt*s opialoa 

(1) Written opinion by appellate 

court denylng certiorari to review 
determination of intermediate appel¬ 
late court is unnecessary, where the 
court of last resort concurs in rea- 
soning of such intermediate court.— 
Beard v. Beard. 14 S.W.2d 745, 158 
Tenn. 437. ^ 

(2) Where an appellate court ap- 
proves opinion rendered by an inter¬ 
mediate appellate court, proper prac- 
tice is merely to express approval of 
such opinion.—McCombs v. Abrams, 
Tex.Com.App., 48 S.W.2d 612, aifirzn- 
Ing, Civ.App., 28 S.W.2d 684—Texas 
& Pacific Ry. Co. v. Baldwin, Tex. 
Com-App., 44 S.W.2d 909. 

Case valueless as precedent 
Where case would be valueless as 
a precedent, no opinion will be writ¬ 
ten.—Coppers&ith v. Cook,, 144 S.B. 
924, 196 N.C. 799. 

Poruer declsions 

Appellate court would not write 
opinion on question whidh was ruled 
against appellant by former deci- 
sions.—Union Indemnlty Co. v. Shir¬ 
ley. 160 So. 826. 170 Miss. 694, over- 
ruling suggestion of error 160 So. 
224. 

JCoot oase 

Where a case becomes moot pend- 
Ing application for supersedeas on 
appeal, no opinion is necessary.— 
Portman v. Housel, 226 P. 1117, 76 
Colo. 506. 

qpoints well settlsd 

When points of law are well set- 
tled and diScussion would be useless. 
decree will be affirmed wlthout opin¬ 
ion-—City of Miami Beach v. Poin- 
dexter, 119 So. 136, 96 Fla. 811. 

B6hea3±ag 

An appellate court adhering to 
origixwJ opinion does not, on rehear- 
mg, write opinione as to matters 
therein discussed.-^Auatln Bros. v. 
Patton, Tex.Com.App., 294 S.W. 637, 
denylng motion 288 S.W. 182, which 
reversed, Civ.App., 246 S.W. 991, and 
which modlfied 290 S.W. 153. 

To penuit fiUng of sugges^ns of 
error 

In a case not otherwise required 
by statute, a written opinion will 
not be given merely to enable coun- 
sel to file suggestlons of error.— 
Yazoo, etc., R. Co. v. James, 67 So. 
484, 108 Miss. 862, denylng motion 
for written opinion 67 So. 464. 

OA Miss.—:Yazoo» etc., R., Co. 
James, supriu . 
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the question involved is one of great public inter- 
cst or importance or difficulty.®^ 

In some jurisdictions rules of court require com- 
missioners of appeal to prepare such opinions as 
may be directed by the court.®® 

Whether or not a trial court in admiralty may 
write an opinion is discussed in Admiralty § 147. 

Oral opinion, followed by a written opinion, may 
be given, when special circumstances require a 
prompt decision.®*^ 

A per curiam opinion is proper in a mandamus 
proceeding as to elections where time is too short 
to permit the promulgation of an opinion contempo- 
raneously with entry of judgment awarding a per- 
emptory writ, to be followed by a written opinion.®® 

Findings of faci and opinion, when required, may 
be combined in a single document.®® 

Where the civil law prevails, judgments and 
opinions are sometimes combined.^® 

Numher of opinions. Even though separate ap- 
peals have been taken, where a joint abstract and 
record has been filed, with appeals argued together, 
and separate briefs filed, only one opinion is re- 
quired.*^! 

c. Advisory Opinion 

Advisory opinions will not be given by a court to a 
lower court after the latter has rendered Judgment, nor 
wfll such opinions be given fn order to influence future 
litigation. ’ . ^ 

A court will not give an advisory opinion to a 
lower court after the latter has rendered judg¬ 
ment ;72 nor may an appellate court file an ad¬ 
visory Qpinion for the purpose of influencing fu-- 
ture litigation. 73 

®5. Colp.—^Youngr V.' Board of 
Coin'M of Park County, 79 P.2d 
654, 102 Colo. 342. 

Tex.—Tucfcer v. Higdon, Clv.App., 

115 S.‘W.2d 973—Associated In- 

demrilty Corporation v. Gatling, 

Civ.App., 75 S.V7.2d 294, followed 
in American Nat. Ins. Co. v. Mata, 

75 S.W.2d 1117. 

15 C.J. p 968 note 90. 

66. Ky.—^Heydrlck v. Dickey, 159 S. 

’W. 666, 165 Ky. 222. 

67. CaL—Sturtevant v. Jordan, 191 
P. 365, 183 Cal. 292. 

aisetion. duesttoiL 

Where a decislon as to ballots In 
an electlon to be held soon neces¬ 
sitates prompt decislon the appellate 
court mhy render an . oral. .opinion 
and later file a written opinion to 
place the court’s views on record.-^ 

Sturtevant v. Jordan, supra. 


Whether appellate courts, in reviewing cases, will 
include matters of purely advisory nature is con- 
sidered in Appeal and Error § 1455. 

Power of judiciary to render advisory opinions 
at the request of some other department or officer 
of the government is considered in Constitutional 
Law § 150, and the jurisdiction to render advisory 
opinions supra in § 36. 

§ 218 . Preparation, Filing, and Withdrawal 

An opinion may be written by a Judge who did not 
hear the argument, where the opinion is concurred in 
by those who did hear the argument, or where a statutory 
requirement that the opinion be written by a Judge hear- 
ing the argument Is waived. Opinions must be flied 
within the time specifled by constitution or statute, and 
generally within a reasonable time after rendition of 
Judgment. Both triai and appellate courts may wlth- 
draw their opinions. 

Prior to the delivery of an opinion of an appel¬ 
late court, the entire membership of the court con- 
siders the record, after a careful and painstaking 
consultation.7^ A judge who did not hear the oral 
argument may write such opinion where it is con¬ 
curred in by the other judges who heard such ar¬ 
gument,7® or where a statutory requiremeit that 
in case of an oral argument the opinion must be 
delivered by a justice who heard such argument is 
waived.7® • 

Filing, The time withiil which a written opinion 
shall be filed is sometimes specified by the constitu-| 
tion or statute, which requirements are directory 
rather than mandatory.77 As a general rule the 
opinion may be filed within a reasonable time after 
rendition of the judgment, especially within the 
term and before an appeal is perfectedJS 

The necessity of filing a written opinion as a part 

I 

I etc., Cd. V. 'Clintwodd Coal, etc., Co., 
64 S.B. 593, 105 Va. 574. 

74. 'Tex.—^Anderson ^ Kerr Drilling 
Co. V. Bruhlmeyer, Civ.App., 116 Si 

' W.2d 1212. 

75. U.S’.—Standard OU Co. (Indl- 
ana) y. U. S., Ct.Cl., 7 F.Supp. 301, 
overrunng motion 5 F.Supp. 976, 
certiorari denied 55 S.Ct. 116, 293 

U. S. 699, 79 L-Bd. 692. 

Piu—Kosen v. Seldenbergr, 170 A. 361, 

111 Pa.Super. 634. 

C.J. p 968, note 96. 

7a Ala.—^Alabama Western R. Co, 

V. Talley-Bates Constr. Co., 50 So. 
341, 162 Ala. 396. 

16 C.,J. p 968 note 97. 

77. U.S.—Monq.sras v. Central Bure- 
C.C.A.Porto ^Rico, 56 F.2d 318. 

3,6 C.J. p 969 note 13.. 

7a U.S.—^Monagas v. Central Bure- 
ka, e.C.A.Porto‘ Rico; 66 F^2d' 3l8j 


OS. Mo.—State ex rei. Preisler v, 
Woodwaid, 105 S.W.2d 912, 340 Mo. 
906—State ex rei. Tegethoff v. Sei- 
bel, 171 S.W. 69, 262 Mo. 220. 
ea U.S.—P. .H. & F. M. Roots Co' 
V. U. S., C.C.A.Ind., 17 F.2d 337. 
70. Porto Rico.—Teillard v. Green, 
7 Porto Rico Fed.. 328. 

71- Mo.—^Missouri Dlst. Telegrraph 
Co. V. Southwestern Bell Tele- 
phone Co., 93 S.W.2d 19, 838 Mo, 

692. 

7a N.Y.—Ex parte Barker,’ 7 Cow. 
143. 

73. Va.—Interstate Coal, etc., Co. v. 
Cllntwood Coal, etc., Co., 54 S.E. 

693, 106 Va. 674. 

Bieason fox mle 

The functions of the appellate 
court ar% • fexhausted when it' 
ruled on the speciflc asslgnments 'of 
error submltted.—^Interstate- Coal,", 
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of the record on appeal is considered in the titie 
Appeal and Error § 734. Likewise, whether the 
opinion must accompany the mandate is considered 
in the same titie at § 1961. 

Withdrawal of opinion. A trial court may with- 
draw its opinion prior to entry of judgment.79 Sim- 
ilarly, an appellate court has inherent^o power to 
withdraw its opinion at any time, so long as it re- 
tains jurisdiction of the case,8i in which case of 
withdrawal such opinion should be treated as not 
rendered.82 

§ 219. Adoption of Opinion of Lower Court 

An appellate court may adopt the opinion of the trial 
court as its own. 

Where the opinion of the trial court is contained 
in the record, an appellate court may, without im- 
propriety, adopt such opinion as its own.83 How- 
ever, the mere fact that an appellate court refuses 
an application for a writ of error does not mean 
that such court necessarily adopts the opinion of the 
lower court.^^ 

§ 220. Supplemental and Modified Opinions 

Supplemental opinions are permlssible, and both trial 
and appellate courts may modify thelr opinions. 

Va. U.S.—G. Amsinck & Co. v, 

Springrfleld Grocer Co., C.C.A.M 0 ., 

7 F.2d 855. 

Analoffons to settlnff aside vexdiot of 
Juxy 

‘ Court, having* power to set aside 
verdict of jury for purpofie of re- 
celvingr newly dtscovered evldence, 
may do likewise wlth Its own opin¬ 
ion prevtously flled.—G. Amsinck & 

Co. V. Sprmgfleld Grocer Co., C,C.A. 

Mo., 7 F.2d 856. 

80 . S.D.—Lynn v. 'Schlrber, 186 N. 

W. 670, 45 S.D. 10. 

81 . Ga.—City of Brunswick v. Glo- 
gauer, 125 S.E. 727. 33 aa.App. 314, 
withdrawlng: opinion 119 S.B.' 420, 

80 Ga.App. 727, reversed 124 S.E. 

787, 158 Ga. 792. 

Okl.—Hardcastle v. State, 238 P. 191, 

111 Okl. 69. 

Gxonnd 

The appellate court wlll withdraw 
Its opinion already rendered in or- 
der to dismlss appeal, on showing 
that afflrmance or reversal of Judfi^ 
ment nnder settl ement of case made 
by parties pendlng appeal would en- 
able elther party to speculate on 
Judgment wlth reference to rights 
of other parties not before court.— 

Hardcastle v. State, 238 P. 191, 111 
Okl. 69. 

S8w Tex.—Alixon v. Wallls, Civ.App., 

161 aW- 907. 

88., Tex.—^Buchanan v. Daris, Com. 


A supplemental opinion may be filed as of the 
date of the first opinion setting forth the facts on 
which the court acted.®® Where the court at the 
time of reversing and remanding a cause files a 
summary of its Holdings, it may, in its opinion filed 
after a trial of the remanded cause, include addi- 
tional reasons for reversing the cause not stated 
in the summary.®® 

Modified opinion. A trial judge has been said 
to have the right to withdraw an opinion for revi- 
sion at any time while the case is pending including 
during an application for a rchearing.®*^ An appel¬ 
lant who is dissatisfied with the declaration of law 
contained in an opinion of an appellate court may 
petition for the modification of the opinion,®® and 
the appellate'court has inherent power to modify 
its opinion at any time, so long as it retains juris¬ 
diction of the case,®® as on the hearing of a motion 
for reargument.®® Moreover, if it appears that the 
original opinion may lead to confusion, it may he 
modified even after publication, by means of a mod- 
ifying opinion.®^ 

§ 221. Scope and Sufificiency 

Uniess required by statute, an opinion of an appellate 
court need not discuss and pass upon all points ralsed, 
the discussion befng llmfted to meritorious assignments. 

plicatlon should be made to the trial 
court for relief dld not determlne 
that no power remalned in the trial- 
court to grant such relief, but mere- 
ly that the questlon was not In- 
volved.—^Eisenberg v. Superior Court 
In and for City and County of San 
Francisco, 226 P. 617, 193 Cal. 575. 

90. Pa.—^Philadelphia v. Jewell, 2 
Mon. 734. 

Sffact of oplalon on. reheaxing 
Where a wrltten opinion Is flled 
on reheaiing, the original opinion is 
modified to the extent set out In the 
second opinion, even though the 
court has reached the same resuit 
so far as the ultimate disposltlon of 
the cause Is concemed.—Lesh v. 
Johnston Fumlture Co., 18 N.Ei2d 
708, 214 Ind. 176, motion denied 14 
KJB.2d 637. . 

trnder a mle of court provlding 
that opinions shall not be given out 
untll the petition for rehearing Is 
disposed of, the court, Instead of, 
as formerly, handlng down a sepa¬ 
rate opinion on petition for rehear¬ 
ing, will, Whenever .advlsable, cor- 
rect and reform the original opinion < 
to correct errors polnted out in the 
petition for rehearing.—Schrodfs 
Ex'r V. Schrodt, 225 S.W. 161, 189 
Ky. 457. 

91. WksTai —State • ex rei. Hili v.' 
Fort of Seattle, 180 P.' 137, 104* 
Wash. 684. 


App., 60 S.W.2d 192, afiarming, Civ. 
App., 43 S.W.2d 279. 

15 C.J. p 969 note 98. 

84 . Tex.—Community Natural Gas 
Co. V. Northern Texas XJtilities Co., 
Civ.App., 13 S.W.2d 184, error dis- 
missed. 

Elfect generally of refusal of appli- 
cation for wrlt of error see Ap¬ 
peal and Error S 492. 

85 . Pa.—Lester^s Appeal, 11 A. 337, 
7 Pa.Cas. 509. 

8& Mlss.—^Adams v. Tazoo, etc., R. 
Co., 24 So. 200, 317, 28 So. 966, 77 
Mlss. 194, 60 L..R.A. 83, afflrmed 21 
S.Ct. 240, 180 U.S. 1, 45 L.Ed. 395, 
rehearing denied 21 S.Ct, 729, 181 
U.S. 580, 45 Ii.Ed. 1011. 

87 . Porto Bico.—Teillard v. Green, 
7 Porto Rico Fed. 328. 

88. Ind.—^Pittsburgh, C., C. & St. L. 
Ry. Co. V. Friend, 143 N.B. 879, 
194 Ind. 679, overruling rehearing 
142 N.E. 709, 194 Ind. 679. 
UxLuecassaxy statemeut iu opinion 

will be stricken from opinion on ap¬ 
pellante’ motion.—^Flewellen v. Lo- 
gan, C-GA-Tex., 106 F.2d 151, deny- 
ing rehearing 105 F.2d 268. 

89 . S.D.—^Lynn v. Schlrber, 186 N. 
W. 670, 45 S.D. 10. * 

Effeot 

Court*s modification of its opinion 
by strlking out statement that, If In- 
Junction bond was, insuMcient, ap- 
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The extent of etaboratlon reste with the authop of the 
opinion, and generally the evidence supporting the find- 
ings, Judgment, and verdict need not be set out» nor need 
the Instruotfons attacked be set forth in ali cases. 

Unless required by statute or constitutional pro- 
visions,®2 points raised on the appeal need not 
be discussed and passed upon by the appellate court 
in its opinion.®^ Whenever possible, lengthy opin- 
ions should be avoided.^^ The opinion is usually no 
more than statements of facts and comments on le- 
gal questions under discussion.^^ 


The discussion should be limited to meritorious 
assignments,^® and the court should not indulge in 
a discussion of the facts of the case, unless it tends 
to illuminate some legal principle involved.97 ^ 
court should not give an opinion upon a point of 
law which is not raised by the evidence.® 8 
The purpose of a judicial opinion is to state a 
rule for the guidance of trial judges and the bar in 
future cases, and matters which have already been 
repeatediy decided in prior opinions should not be 
passed upon.s® On the other hand, an opinion 


92. In OHlo 

(1) Appellate courts have a stat- 
utory duty of pe^sing: on all errors 
assigrned.—^Babbitt v. Shade, 19 N.E. 
2d 778, 60 Ohio App. 100. 

(2) The statute Imposlng such du¬ 
ty is mandatory.—^Mestet^o v. Elf 
Motor Co.. 165 N.E. 93, 119 Ohio St. 
676. 

Xn TezsA 

(1) It has been sald that by stat¬ 
ute the court of civil appeals Is re- 
guired to pass specifically upon each 
assignment of error.—G-alveston, H. 
& S. A. Ry. Co. V. Hartford Flre Ins. 
Co-. Civ-App., 220 S.W. 781, reversed 
on other gne^unds Hartford Fire Ins. 
Co. V. Galveston, H. & 8. A. R. Co., 
Com.App., 289 S.W. 919. 

(2) However, the settled rule is 
that such court need not pass on 
each assls^nment separately.—Hili v. 
Pure Oil Co., Civ.App., 88 S.W.2d 
855, error dismissed—Garcla v. Gar- 
cla, Civ«A.pp., 4 S,W.2d 267, error dls- 
mlsaed—Cooper v. Newsom, Civ.App., 
224 S.W. 568, dismissed for want of 
jurisdictlon. 

(3) So, where separate proposi¬ 
tione, althouffh framed in different 
langruag^e, present practically the 
same matter, whether of law or fact, 
aa reversible error, the court in its^ 
opinion on appeal need not discus s 
separately each proposition.—South¬ 
ern Pac. Co. V. Green, Civ.App., -269 
S.W. 877, reversed on other grounds, 
Com.App., 280 S.W. 198. 

(4) However, it may, should it 
deem the practice advisable, glve a 
full opinion as to all assisnments.— 
Cooper V. l^ewsom, Civ.App., 224 S. 
W. 668, dismissed for want of Juris¬ 
dictlon. 

(5) It must decide all issues prop- 
erly presented,—Garcla v. Garcla, 
Clv.Apn., 4 S.W.2d 267, error dia- 
missed. 

(6) Where a justice * wrote an 
opinion and* flled conclusions of fact 
and law and the other Justices con- 
curred in resuit reached, although 
not as to reasotts given, the court 
complied wlth the statute.—Magno- 
lia Petroleum Co. v.,LoQ8ri 86 S.W.2d 
460, 126 Tex. 1^96, afflrmlng:, Clv.App.,’ 
61 S.W.2d 426. 


93. Cal.~People v. Hirschbeln. 66 P. 

2d 616, 12 Cal.App.2d 447. 

N.C.—^Perry v. Sykes, 200 S.B. 923, 
216 N.C. 39. 

Tex.—^Danlel v. State, 234 S.W. 77, 
90 Tex.Cr. 226. 

Xn Ore^osL 

Under Const. art 7 8 7, providing 
that at the close of each term the 
Judges shall file concise written 
statements of thelr decislons, the 
term ‘^concise statement’* means the 
conclualon, rather than the reason- 
ing, and th.e court need not separate¬ 
ly discuss each and every assignment 
of error.—Schmid v. Thorsen, 175 P. 
74, 89 Or. 676, denying motion 170 P. 
930, 89 Or. 676. 

XnoonjM^uontial matteom 

Appellate court need not pass in 
detail on each of numerous rullngs 
on voluminoua evidence, much * of 
which is inconsequential and irrele- 
vant 

Md.—^Dalger v. Daiger, 140 A. 717, 
164 Md. 501. 

Ter.—Brown v. State, 276 S.W. 1060, 
101 Tex.Cr. 421. 

Sesorlptloa by luimber 
.Opinion need not name every ex- 
ception hy number, but is complete 
if it discloses decislon of determina- 
tlve questions of appeal—^Miller v. 
Atlantic Coast Line R. Co., 138 S.B. 
675, 140 S.C. 123, certiorari deuied 
Camp Mfg. Co. v. Miller, 48 S.Ct. 117, 
276 U.S. 666, 72 L.Ed..424. 

Overlapplng or repetitioiui assigiu 
aents 

It is the duty of the appellate 
court to conslder each and all of the 
I alleged errors urged when properly 
reserved, brlefed and presented, in 
the written and published opinions of 
the court. hut it Is not Incumbent 
on the court to treat specifically each 
error urged where they overlap or 
amount to needless repetitlon.' 

Mo.—Evans v. Williams, 4 S.W.2d 
867, 222 Mo.App. 205. 

N.C.—Hyatt v. MeCoy, I 40 S.B. 807, 
194 N.G 7.60. 

Okl.—Heridrlx v, State, 210 P. 734, 
22 Okl.Cr. 280. 

94t Ind.—State ex rei Sluss v. Ap¬ 
pellate Court of Indian^ 17 NT-B. 

, ,2d 824, 214; Ii^d. 686. \ 

406-. 


95. U.S.—Gray v. Union Jolnt Stock 
Land Bank, C.C.A.Ohlo, 105 F.2d 
275, reversed on other grounds 60 
S.Ct. 291, two cases, rehearing de- 
nied Gray v. Union Joint Stock 
Land Bank of Detrolt, 60 S.Ct 
381, two cases, reversed on other 
grounds Piatt v. Union Joint Stock 
Land Bank, 60 S.Ct. 291, rehearing 
denied Piatt v. Union Joint Stock 
Land Bank of Detroit, 60 S.Ct 382. 
99. Mich.—Gamblno v. Northern Ina 
Co. of New Tork, 209 N.W. 119, af- 
llrming 205 N.W. 480. 232 Mich, 
661. 

16 C.J. p 969 note 2. 

OmisBloiL not error 
That the court in affirming case 
omlts from opinion discussion of as¬ 
signment of error having no control*! 
ling Influence is not error.—^Roetzel 
v. State, 172 N.B. 661, 96 Ind.Appv 
661, denying rehearing 171 N.E. 206, 
9$ Ind.App. 661. 

Statement as to ruUng 
Where plaintilTs supplementary 
petition contained a general demurrer 
to defendant's answcr, to the over<^ 
rullng of which plalntiff excepted, 
the opinion of the court of civil ap¬ 
peals on appeal by defendant from a 
Judgment agalnst him, where no 
crosB appeal was taken by plalntiff, 
need not state that the demurrer was 
filed and overruled.—Sanger v. First 
Nat Bank, Tex.Clv.App., 170 S.W. 
1087. 

97. Ala.—Rittenberry v. Wharton, 62 
So. 672, 182 Ala. 888. 

16 C.J. p 969 note 8. 

98. U.S.—Gardner v. Colllns, C.C.R. 
L, 9 F.Cas.No.5,223, 3 Mason 398. 

99. Okl.—^Hendrix v. State, 210 P. 
734. 22 OkLCr. 230. 

16 C.J. p 969 note 6. 

Amtonsning mias of law 
Courts should announce rules of 
law that require compltance wlth 
statutes and not permit an invaslon 
of the plain intent and purpose of 
8tatutes.^Mlssouri Tp., Chariton 
County, V. Farmers* Bank of Forest 
Green, 42 S.W.2d 863, 328 Mo. 868^ 
transferred, App., 12 S.W.2d 763. 

Diul purposa 

Courts* written opinions servae dual 
purpose -of j ejQDlainlns ..reasons for' 
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should not extend beyond the questions immediate- 
ly presented to discuss matters which may possibly 
arise in the future,^ and an extended opinion should 
not be written where there are no meritorious ques¬ 
tions to be considered 2 

Footnote, While a footnote may sometimes make 
the opinion chaotic and bewildering, such footnote 
is as much a part of the opinion as the matter con- 
tained in the body of the opinion 2 

Sufficiency. The judge who writes an opinion 


must exercise his own judgment as to the degree 
of elaboration required.^ It is adequate for the 
opinion to show, in any decisive way, clearly how 
the case was decided, and the reasons therefor, as 
by reference to other decided cases, to an extract 
from a textbook, to a decree or charge, or some¬ 
times by merely overruling the exceptions.^ 

In some jurisdictions statutes ha ve given rise to 
a policy of the court not to discuss evidence in ex¬ 
tenso in its opinions.® In any event, an appellate 


conclusioxis reached to parties liti¬ 
gant and becomlng precedenta for 
guidance of courts and legal profes- 
slon.—State ex rei. Sluss v. Appel¬ 
late Court of Indiana, 17 N.E.2d 824, 
214 Ind. 686. 

DeolBlons as to coa8tltTitloiitaU.t7 
Where decisiona aa to constltution- 
allty must, under a reauirement of 
the state constitutlon. be filed, the 
appellate court has the duty of de- 
clarlng the elfect to be given its de- 
cision. In order that Its clerk may 
know whether it Is to be flled and 
that the reporter may know whether 
it is to be publlshed or held in abey- 
ance pending a possible recall by 
popular vote.—People v. Western Un¬ 
ion Telegraph Co., -198 P. 146, 70 
Colo- 90, 16 A-L-R- 326. 

Fimotloiii. of oonxt is to declare 
what law is, and not what its mem- 
bers as indiriduals thlnk it ought to 
be.—^Harris v. Watson, 161 S.E. 216, 
201 N.C. 661, 79 A.L..R. 441. 

1. La.—^Wells v. Blackman, 46 So. 

437, 121 La. 394. 

15 C.J. p 969 note 6. 

IMstlngnisIdiig inoonslstent opinloos 
There is no obligation on the part 
of the appellate court to interpret 
and distingulsh declsions of an in- 
termediate appellate court merely be- 
cause it is contended that the rule 
there lald down is inconsistent with 
the one adopted, either in previous 
oplnions or in the opinion then pro- 
nounced. but the court may properly 
do so.—^Burgesser v. Bullock’s, 214 
P. 649, 190 Cal. 673. 

Matters not pertinent to new txlal 
Matters which wlll not occur on 
new trlal granted for other reasons. 
need not be dlscussed.—^Brown v. 
State, 276 S.W. 1069, 101 Tex.Cr. 421. 
SL Okl.-JWilson v. State, 139 P. 628. 

10 OkLCr. 618. 

Aaok of nerw polnts 

Where the appellate court flnds 
nothing new presented in appellantes 
brief, it wlll decide the case wlthout 
an extended opinion.—^Davis v, 
Teague, Tex.Civ.App., 266 S.W. 967— 
San Antonio & A. P. Ry. Co. v. 
Gooch, Tex.Clv.App., 247 S.W. 917. 

3. U.S.—Gray v. Union Jolnt Stock 
Land Bank, C.C.A.Ohio, 106 F.2d 
275, reversed on other grounds 60 


S.Ct. 291, two cases, rehearing de¬ 
ni ed Cray v. Union Joint Stock 
Land Bank of Betroit, 60 S.Ct. 381. 
two cases, reversed on other 
grounds Platt v. Union Jolnt Stock 
Land Bank, 60 S.Ct. 291, rehearing 
denled Platt v. Union Joint Stock 
Land Bank of Detroit, 60 S.Ct. 382. 

4 . Ind.—State ex rei. Sluss v. Ap¬ 
pellate Court of Indiana, 17 N.E.2d 
824. 214 Ind. 686. 

16 C.J. p 969 note 8. 

“To lay down any *hard and fest^ 
formula would be to stifle the infinite 
varlety that we find, even among the 
best decisions of the courts, and 
would be a bane to origrinality in 
the buildlng of judicial oplnions. AH 
thls must depend upon the case, the 
nature and training of the judge, and 
many other factors, too numerous 
to mention.”—Miller v. • Atlantic 
Coast Line R. Co., 138 S.E. 675, 708, 
140 S.C. 123, certiorari denled Camp 
Mfg, Co. V. Miller, 48 S.Ct- 117, 275 
U.S. 566, 72 L.Ed. 424. 

Maxim applicabis 

The Latin maxim, “De gustibus 
non est disputandum,” is applicable. 
^Miller V. Atlantic Coast Line H. 
Co., supra. ' 

5. S.C.—^Miller v. Atlantic Coast 
Line R. Co., supra. 

Oplaiooji held snadent 

(1) The trlal courfs written flnd- 
Ings of fact and conclusions of law, 
in actlon to recover overpayment of 
Income taxes, constituted a sufficient 
written opinion as requlred by stat¬ 
ute.—U. S. v. First Wisconsin Trust 
Co-, C.C.A.W1S., 92 F.2d 840. 

(2) Statement that plalntlif and de¬ 
fendant had stipulated that judgment 
for plalntlfl in divorce actlon should 
be reversed held sufficient compliance 
with constitutlonal provision requir- 
ing the court to state reasons for de- 
clslon in writing.—Clay v. Clay, 65 P. 
2d 1363, 19 CalJ^pp.2d 589. 

e. Ala.—^Teal v. Mlxon, 186 So. 737, 
237 Ala. 129. 

Ooajttnioti.oiL 

(1) A statute providing that a 
court need not write oplnions where 
the decision relates to questions of 
fact only has been given the dCectl 
of maklng the policy of the court not 
to discuss evidence ia detalL—Tealj 

407 - 


V. Mixon, supra—McCrary v. Mat- 
thews, 179 So. 367, 235 Ala. 409— 
Beasley v. Ross, 174 So. 764, 234 Ala. 
335—Martin v. Martin, 171 So. 734, 
233 Ala. 310—Barley v. Wright, 171 
So. 247, 233 Ala. 283—Davis v. Har- 
rell, 96 So. 616, 209 Ala. 628—Harris 
v, Bowles, 94 So. 767, 208 Ala. 646— 
Harris v. Whittlngton. 93 So. 626, 
207 Ala. 551—^McDanlels v. Payne, 92 
So. 604. 207 Ala. 346—Hodge v. Joy, 
92 So. #171, 207 Ala, 198—^Bixler v. 
Seeberg, 91 So, 875, 207 Ala. 53— 
Avant V. Avant, 91 So. 874, 207 Ala. 
46—King V. State, 88 So. 922, 205 
Ala. 698—Chamblee v. Johnson, 87 
So. 817, 205 Ala. 66—^Alabama Veneer 
Co. V. Rlchardson, 78 So. 987, 201 
Ala. 698—^Proflle Cotton Mills v. Cal- 
houn Water Co., 78 So. 389, 201 Ala. 
483. 

( 2 ) The court merely announces 

its conclusion.—^Hodge v. Joy, 92 So. 
171, 207 Ala. 198—Proflle Cotton 

Mills V. Calhoun Water Co., 78 Sa 
389, 201 Ala. 483—^Farley v. Bald- 
win, 77 So. 723, 201 Ala. 197. 

(3) The rule applies partlcularly 
to lltlgation between brothers.—^Hef- 
lln V. Heflin, 113 So. 535, 216 Ala. 
519. 

(4) The appellate court is not re- 
quired under the statute to discuss 
the testimony and to show correct- 
ness of trial court^s conclusion from 
welght of evidence.—^Howell v. How- 
ell, 100 So. 635, 211 Ala. 416. 

(5) The court need not discuss and 
set out in its opinion the testimony 
leading It to its conclusion that the 
weight of the evidence does not sup- 
port averments of a bili for divorce 
that defendant was addicted to 
habitual drunkenness.—Moor v. Moor, 
99 So. 316, 211 Ala. 56. 

(6) The court need not discuss 
and recite evidence which It holds 
sufficient to support decree appealed 
from In equity case.—^Mink v. Whlt- 
field, 118 So. 559, 218 Ala. 384—Ala- 
bama Bank & Trust Co. v. Jones, 
104 So. 785, 213 Aia. 398. 

<7) A detalled analysls of evidence 
need not be made.—Heflin v. Heflin. 
supra—^Koger v. State, 110 So. 673, 
216 Ala. 319. 

<8) On appeal In equity cases, it 
need not indicate what testimony 
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court is not required to set out the testimony tend¬ 
ine to support its findmgs,^ and in considering an 
assignment that the judgment is not sustained by 
the evkience the court is not required to discuss the 
evidence in extenso; it is sufficient if the opinion 
fairly reflects the evidence material to the deci- 
sion.8 Where the evidence is sufficient to sustain 
the verdict, the court, in considering an assignmcnt 
that the evidence does not support the verdict, need 
not set out any part thereof,^ but where the evi¬ 
dence is not sufficient to support the verdict, the 
court usually points out the lack of or insufficiency 
of the evidence.iO 

Where objections to instructions are clearly with- 
out merit, the court is not required to set out the 
instructions in its opinion.^i Likewise, where the 
appeal is taken directly to an intermediate appel¬ 
late court for final determination, such court need 


not set out in its opinion the evidence and instruc¬ 
tions for the purpose of a rehearing in the court of 
last resort.i 2 

The parties need not be designated in the opinion 
by name.^® 

§ 222. Construction, Operation, and Effect 

a. Construction 

b. Operation and effect 

a. Construction 

General principies of construction of written In¬ 
struments, particularly the principies of statutory con¬ 
struction, controi as to the construction of opinions of 
courts or Judges. 

In interpreting an opinion of a court or judge, 
regard must be had for the facts of the iudividual 
case, for the ends sought to be reached, for the 
evils to be avoided, and the benefits to be attainecLi^ 


should not be considered.—-TVliIto v. 
White, 142 So. B24. 226 Ala. 165. 

(9) Likewise, under a statute au- 
thorlzing the appellate court to write 
opinions only when such opinions 
will serve a uaeful purpose, the court 
need not discuss the evidence when 
It would serve no useful purpose.— 
Wilkinson v. Flowers, 77 So. 982, 16 
Ala.App. 870. 

(10) So, in a murder prosecution, 
the court should not, on appeal, com- 
ment unneccssarlly on evidence, 
where clvil suit for death was pend- 
Ing.—^Vaugrhn v.' State, 143 So. 211, 
26 Ala.App. 204. 

(11) Nor wlll testimony be set out 
in an opinion, where the “cruclal 
testimony** is too vile and dlsgrustingr 
to be repeated any place.—Murphy v. 
State, 176 So. 473, 27 AlaA.pp. 646. 
certiorari denled 176 So. 475, 234 Ala. 
626. 

7. Tex.—Cadlllac-La Salle Corpora¬ 
tion of Houston V. Berry, Civ.App., 

126 S.W.2d 1071. 

.15 C.J. p 969 note 9. 

Avoldaaoe of puhllolty to paartiea 

On appeal from decree awardingr 
alimony and counsel fees, where 
'Principal questlon was determination 
by court of clearly defined issues of 
fact, and testimony reflecting' on 
those issues 'was such that its repe- 
titlon would only assure needless 
painful publiclty to parties concem- 
ed witbout any compensatine: ad- 
vantagre, court was under no obliga- 
tion to do more than state its con- 
olusions with reasons on issues of 
fact.—Silverberg v. Silverbergr, 130 A. 
325, 148 Md. 682. 

' 'CumulBtivo flXLdlnfiro or statomjemt 
,of oyldeaLoe additional to that stated 
in appellate court's original opinion 
is unnecessary aip.d wlll not be made 
where opinion wopld thereby be un- 


duly lengrthened, since evidence ap- 
pearingr In statement of facts is 
available for oonsideration by Su¬ 
preme Court.—Wichita Royalty Co. 
V. City Nat Bank of Wichita Palis, 
Tex.Civ.App.. 74 S.W.2d 661, modifled 
on other grrounds 89 S.W.2d 394, 127 
Tex. 158, rehearing denied 93 S.W.2d 
143, 127 Tex. 168. 

Jtuy COE» 

Where a case is tried to a Jury 
the opinion of appellate court need 
not contain dctailed recitals of fact. 
—Whitehurst v. Howell, 98 S.W.2d 
1071, 20 TenmApp. 314. 

Kegllgeince 

In action for death of rallroad 
frelght conductor, where it is not 
claimed that verdict for plaintiff was 
excessive, it is not necessary for 
appellate court to abstract all e'fl- 
dence lending to show contributory 
negligence of deceased or nonnegli- 
gence of defendant—^MeCarty v. Nel- 
son, 195 S.W. 689, 129 Ark. 280. 

8. Cal.—Koeberle v. liotchkiss, 48 P. 
2d 104, 8 Cal.App.2d 634—Behler v. 
Kunde, 281 P. 76. 100 Cal.App. 731. 

Tex.—^Bute v. Stude, Clv.App., 264 S. 
W. 1037—^Parmers* Rice Milllng Co. 
V. Standard Rice Co., Civ.App,, 264 
S.W. 276, reversed on other 
grounds, Com.App., 276 S.W. 904. 

15 C.J. p 969 note 10. 

9 . Tex.—^Pidellty & Deposit Co. of 
Maryland v. First Nat. Bank, Clv. 
App., 113 S.W.2d 622, error dis- 
mlssed—GrUlf, C. & S. P. Ry. Co. 
V. Tarver, Steele & Co., Civ.App., 
295 S.W. 820—Jackson v. Anglin, 
CIvJIlPP., 262 S.W. 1086. 

Va.—^Boyd v. Dalton, 192 S.B. 692, 
169 Va. 17. 

15 C.J. p 969 note 11. 

Omlsaioii, not breach of dntj 
When the court re-yiews a record 
to deternxine whether the evidence 
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supports the verdict and is convinced 
that it does and announces its con- 
clusion without extensive analysls of 
the testimony, it is not justly subject 
to the Impulation that it did not ex¬ 
amine the record and failed to dis- 
charge its duty.—^Tyrrell v. Roblu- 
son, 180 IlLApp. 286. 

10. Tex.—Gulf, C. & S. P. Ry. Co. v. 
Tarver, Steele & Co., Civ.App., 295 
S.W. 320—Jackson v. Anglin, Civ. 
App., 252 S.W. 1085. 

11. Neb.—^Holmcs v. State, 127 N. 
W. 1067, 87 Neb. 710. 

IS. CJal.—^People v. Groves, 60 P.2d 
813, 9 Cal.App. 2d 317, denying re¬ 
hearing 49 P.2d 888, 9 CaLApp.2d 
817. 

13. N.T.—^In re Investigatlon Con- 
ceming a Change in Court Records^ 
5 N.T.S.2d 813, 255 App.Div. 48. 

Uso of ‘^aaonymons” or oqnivalent 
The identity of a party may in a 
proper case be wlthheld In an opinion 
by the use of the term “anonymous** 
or some equivalent expression.—^In re 
Investigatlon Concerning a Change in 
Court Records, supreu 
Fictltlous name 

The text rule does not Justlfy the 
substitution in the opinion of a whol- 
ly fletitious name for the correct 
name in which the action was insti- 
tuted, thereby introducing inaccura- 
oy into the records of the court and 
resulting in a confusion of identity. 
—In re Investigatlon Concerning a 
Change in Court Records, supra. 

14. U.S.—Miller v. Kansas City 
Light & Power Co., CC.A-MO., 18 
F.2d 723. 

Oovexniiig factor 

In determixking judicial action, the^ 
character of the situation sought to 
be remedled, rather than its abrupt- 
.ness, is the goveming factov.— 
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The opinion of the court or judge shouid be in- be consti ued with reference to- the facts on which 
terpreted as a wholeA® jj based,^® the language used must be held as re- 

So it is well settled that a judicial opinion must 


Wholesale Tobacco Dealers Bureau 
of Southern Californla v. National 
Candy & Tobacco Co., 82 P.2d 3, 11 
Cal.2d 634, 118 A.L.R. 486. 

Oplnlons oonstrned 

(1) Opinion, sustaining exceptlon 
to erroneous instruction and stating 
that other exceptions were not con- 
sidered, did not decide that verdict 
did substantlal Justice.—Barry v. 
Kettelle, 140 A. 3, denylng reargu- 
ment 139 A. 664, 49 R.I. 50. 

(2) Recital in appellate court*s 
opinion reversing decree for defend¬ 
ant in patent infringement suit that 
decree may be silent as to other 
clalms than the one upon which re- 
versed held to sustaln validity of 
patent oniy as to slngle clalm as re- 
spects contract rights.—Haynes v. 
Union Carbide & Carbon Corporation, 
C.C.A.Ind., 46 F.2d 4. certiorari de- 
nled 51 S.Ct. 660. 283 U.S. 867, 76 
L..Ed. 1464. 

15. U.S.—Orr v. Allen, Ohio, 39 S.Ct. 
23. 248 U.S. 35. 63 L.Ed. 109, affirm- 
ing, D.C.Ohlo, 246 F. 486—Manners 
V. Morosco, D.C.N.Y., 264 F. 737. 
Ark.—Sloan v. Blytheville Speclal 
School Dist. No. 6, 273 S.W. 397, 
169 Ark. 77. 

pj.y _ 


27 Ga.App. 186. 

Ky.—De Charette*s Guardian v. Bank 
of Shelbyville, 291 S.W. 1054, 218 
Ky. 691. 

MIss.—Gulf & S. I. R. Co. V. Sim- 
mons, 121 So. 144, 153 Miss. 327. 
Mont.—State ex rei. Murray Hospital 
V. District Court of Second Ju¬ 
dicial Dist., 57 P.2d 813, 102 Mont, 
350. 

Neb.—Clark v. Hass, 260 N.W. 792, 
793, 129 Neb. 112, citing Coipus 
Juxls. 

N.Y.—Bulova v. Bamett, 181 N.Y.S. 

247, 111 Misc. 150. 

Pa.—Commonwealth v. Crlttenton, 
191 A. 358, 326 Pa. 25. 

15 C.J. p 970 note 29. 

Other statecments 

(1) Effect of decision is not ex- 
tended or determined by reference 
to single phrase, but it must be con- 
sidered in its entirety.—^Young v. 
Southern Pac. Co., 210 P. 264, 189 
Cal. 746—Kelly v. Ferbrache, 6 P.2d 
987, 119 CaLApp. 629. 

(2) Excerpts from an opinion must 
be read in connectlon with rest of 
opinion.—State ex rei. Singleton v. 
Bllison, Mo., 196 SvW. 748, quash- 
ing certiorari Singleton v. Shepherd, 
183 S.W. 1077. 196 Mo.App. 605. 

(3) Every opinion by a court must 


be read in connection with all that 
is said in it.—^Utah Consol. Mining 
Co. V. Utah Apex Mining Co., C.C.A. 
Utah, 285 P. 249, certiorari denied 43 
S.Ct. 362, 261 U.S. 617, 67 L.Ed. 829. 

(4) Separating expresslons in opin- 
ions from thelr context in order to 
give them a meaning which the opin- 
ions do not sanction cannot be sus- 
taincd.—Orr v. Allen, Ohio. 39 S.Ct. 
23. 248 U.S. 35, 62 L.Ed. 109, affirm- 
Ing, D.C., 246 F. 486. 

I <5) General statements in judicial 
opinions conceming particular situ- 
ation cannot be wrested from context 
and invoked as authority on different 
questions.—Thibeault v. Poole, 186 
N.E. 632, 283 Mass. 480. 

(6) Sentences cannot be detached 
from opinion, and stretehed to other 
clrcumstances for which not intend- 
ed.—^Rosen v. U. S. Rubber Co., 167 
N.E. 655, 268 Mass. 403, 65 A.Ii.R. 
1299. 

(7) Isolated expresslons in opinion 

are not to be employed to expand 
opinion into holding more than its 
plaln import, or interprete d as decid- 
ing questions not essential to deter- 
mination of issues before the court. 
—^People ex rei. Yohnka v. Kennedy, 
JO KE.9A «OS- 367 Tll gilB-_ _J 


the facts, especially where the law 
upon the subject has many excep¬ 
tions.—^New York Life Ins. Co. v. 
Klmball, 106 A. 676, 93 Vt. 147. 

By coxustmlng vuiious statemeatts, 
court was justified in saying that in 
another case the court had approved 
an instruction permitting jury to 
consider facts constituting defend- 
ants' negligence causing death in en- 
hancement of damages.—State ex reL 
Dunham v. Ellison, 213 S.W. 459, 278 
Mo. 649, reversing Grlggs v. Dun¬ 
ham, App., 204 S.W. 573. 

Cosifllct with laaigujbge of statute 
Isolated expresslons in a previous 
opinion cannot be permitted to over- 
ride the express language of the act 
belng construed.—^In re Prick^s Bs- 
tate, 121 A. 36, 277 Pa. 242, reversed 
on other grounds Frick v. Common¬ 
wealth of Pennsylvania, 45 S.Ct. 603, 
268 U.S. 473, 69 L.Ed. 1058. 

Impropar praetioe 

Counsers practice in attempting to 
exceri>t certain language from opin¬ 
ion of an authority and to urge it as 
authority for resuit wholly contrary 
to decision attained was improper.— 
In re Rellly*s Estate,'300 N.Y.S. 1285, 
165 Misc. 214. 

le. U.S.—^White V. Aronson, Mass., 
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58 S.Ct. 96, 302 U.S. 16. 82 L.Sa. 
20, afBrming, C.C.A., Aronson v. 
White, 87 F.2d 272, vacating, D.C., 
13 P.Supp. 913, certiorari granted 
White V. Aronson, 57 S.Ct. 794, 301 

U. S. 676, 81 L.Bd. 1336—W-R Co. 

V. Sova, C.C.A.Mich., 106 P.2d 478 
—Globe-Union v. Chlcago Tele- 
phone Supply Co., C.C.A.Ind., 103 P. 
2d 722, followed In Cutler-Ham- 
mer, Inc., v. Chicago Telephone 
Supply Co., 103 P.2d 732—^Mutual 
Benefit Health & Accident Ass'n v. 
Bowman. C.C.A.Ncb., 99 P.2d 866, 
conforming to mandate 58 S.Ct. 
1056, 304 U.S. 549, 82 L.Ed. 1521, 
vacating, C.C.A.. 96 P.2d 7. cer¬ 
tiorari denied 69 S.Ct. 486, 306 U.S. 
637, 83 L.Ed. 1038—Moore v. Chi¬ 
cago Mercantile Exchange, C.C.A. 
111., 90* P.2d 735. certiorari denied 
58 S.Ct. 30. 302 U.S. 710, 82 L.Bd. 
548—^Bennett v. Board of Trade of 
City of Chicago. 90 P.2d 736, cer¬ 
tiorari denied 58 S.Ct. 34, 302 U.S. 
710, 82 L.Ed. 548. rehearing denied 
58 S.Ct. 118, 302 U.S. 774, 82 L.Bd. 
600—Goddard v. U. S., C.C.A.Utah, 
86 P.2d 884—Preferred Accident 
Ins. Co. of New York v. Combs, C. 
C.A.Neb., 76 P.2d 775—^Texas & P. 
Ry. Co. V. Louisiana Oll Reflnlng 

r!nrr>r>rfttinT9_G-G A.T.g 76 •ir»jad„4fiR 


tiorari denied Texas & P. Ry. Co. 
V. Louisiana Oil Refining Corpora¬ 
tion, 65 S.Ct 926, 295 U.S. 767, 79 
L.Ed. 1708—Marshall v. Andrew P. 
Mahony Co., C.C.A.Wash., 56 F.2d 
74, afflrming, D.C., Andrew P. Ma¬ 
hony Co. V. Marshall, 46 P.2d 539, 
and followed in, C.C.A., Pillsbury 

V. Pacific S. S. Co., 56 F.2d 79— 
Metropolitan Casualty Ins. Co. of 
New York v. Colthurst, C.C.A.Cal., 
36 P.2d 669, certiorari denied Colt¬ 
hurst V. Metropolitan Casualty Ins. 
Co. of New York, 60 S.Ct. 351, 281 
U.S. 746, 74 L.Ed. 1168—Julian Pe¬ 
troleum Corporation v. Courtney 
Petroleum Co., C.C.A.Cal., 22 P.2d 
360—^Kevan v. John Hancock Mut. 
Life Ins. Co., D.C.Mo., 3 F.Supp. 
288—^Payne v. Garth, C.C.A.Neb., 
285 F. 301—Utah ConsoL Mining 
Co. V. Utah Apex Mining Co., C.C. 
A.Utah, 285 P. 249, certiorari de¬ 
nied 43 S.Ct. 362, 261 U.S. 617, 67 
L.Ed. 829. 

Ark.—Travelers* Protective Ass'n of 
America v. Stephens, 49 S.W.2d 
364, 185 Ark. 660—Atklnson Im- 
provement Co. v. Nakdlmen, 248 S. 

W. 661, 157 Ark. 403—Dickson v. 
Board of Directors of Long Prairie 
Levee Dist., 235 S.W. 46, 151 Ark. 
22—^Llttle Rock Traction & Elec¬ 
tric Co. v. Kimbro, 87 8.W. 131, 
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644, 75 Ark. 211—^Brancli v. Mitch- 
ell, 24 Ark. 431. 

Cal.—^Leblanc v. Coverdale, 8 P.2d 
312, 213 Cal. 654—Chater v. S. F. 
Heflninsr Co., 19 Cal. 220—Wood v. 
Roach, 14 P.2d 170, 125 CaLApp. 
631—Bachman v. Independence In- 
demuity Co., 298 P. 67, 112 Cal. 
App, 465, denying rehearinff 297 P. 

110, 112 CaLApp. 466. 

Colo.—^Parrah v. Patton, 69 P.2d 76, 
99 Colo. 41—Capitol Life Ins. Co. v. 
Di lullo, 53 P.2d 1183, 98 Colo. 
116—^Exchang-e Nat. Bank of Col- 
orado Springrs v. Heceivers of City 
Savings, Bullding & Loan Ass'n, 37 
P.2d 394, 95 Colo. 498—Froid v. 
Rnowles, 36 P.2d 166, 95 Colo. 223 
— Allen V. Bailey. 14 P.2d 1087, 91 
Colo. 260—^American Mortg. Co. v. 
Logan, 7 P.2d 963, 90 Colo. 157— 
People V. Texas Co., 275 P. 896, 85 
Colo. 289—Gunter v. Walpole, 176 
P. 290, 65 Colo. 234. 

D.C.—^Robertson v. U. S. ex reL Bald- 
wln Co., 287 F. 942, 62 App.D.C. 
868, reversed on other grounds U. 
S. ex reL Baldwln Co. v. Robertson, 
44 S.Ct. 608, 265 D.S. 168, 68 L.Ed. 
962. j 

Fla.—^Kahn v. American Surety Co. 
of New York, 162 So. 335, 120 Fla, 
50—Shelfer v. American Agr. 
Chemical Co., 162 So. 613, 113 Fla. 
108—Madlson v. Robinson, 116 So. 
31, 96 Fla. 821. 

Ga.—^Plummer v. State, 108 S.E. 128, 
27 GaApp. 185. 

Idaho —Eldridge v. Black Canyon Irr. 

DisL, 43 P.2d 1062, 65 Idaho 443. 

111.—^People ex rei. Schnler v. Chap- 
man, 19 N.E.2d 351, 370 111. 430— 
Whlte V. Seitz, 174 N.E. 371, 342 

111. 266, reversing 268 111.App. 318 
—^Fels V. Arends, 169 N.EL 244, 328 
IlL 38—City of Springfleld v. 
Springfleld Consol. Ry. Co,, 129 N. 
B. 680, 296 111. 17—People v. 
Wethel. 202 IlLApp. 77. 

Ind.—Pierce v. Blair, 149 N.E. 660, 
196 Ind. 710—^Royal Ins. Co., Lim¬ 
ited. of Liverpool, v. Stewart, 129 
N.E, 868, 190 Ind. 444—White v. 
White, 186 N.E. 349, 98 Ind.App. 
687—City of Terre Haute v. Bums, 
117 N.B. 619, 70 Ind.App. 712, de- 
nying rehearing 116 N.B. 604, 69 
Ind.App. 7. 

lowa.—^Illinois Cent. Ry,’ Co. v. Wa- 
terloo, C. F. & N. Ry. Co., 173 N. 
W. 288, 186 lowa 1207. 

Ky.—^American Mut. Liability Ins. 
Co. V. Hartman, 72 S.W.2d 429, 264 
Ky. 712—^Wallins Creek Collieries 
Co. V. Jones, 283 S.W. 1067, 214 
Ky. 776. 

La,—Mayer v. Board of Com*ra for 
Caddo Levee Dist, 150 So. 296, 177 
La. 1119. 

Mass.—Grinnell Co. v. Gardner Trust 
Co., 193 N.E. 37, 288 Mass. 385— 
Millett V. Temple, 182 N.E. 921, 
280 Mass. 643, 84 A.L.R. 878— 
Knowlton v. Inhabitants of Swamp- 
scott 181' N.E. 849, 280 Afass. 69 


—Welch V. King, 181 N.E. 846, 279 
Mass. 446—^Eaton v. Walker, 138 

N. E. 798, 244 Masa. 23—^Attoriuey 
General v. Armstrong, 120* N.E. 
678. 231 Mass. 196. 

Miss.—Tyson v. TJtterback, 122 So. 

496, 63 A.L.R. 1188. 

Mo.—Callahan v. Huhlman, 98 S.W. 
2d 704, 389 Mo. 634—^Powers v. 
Kansas City Public Service Co., 66 
S.W.2d 840, 334 Mo. 432—Keeton v. 
Gaiser, 66 S.W.2d 302, 831 Mo. 499 
—Devine v. Wells. 254 S.W. 65, 300 
Mo. 177—State ex rei. Lashly v. 
Becker, 285 S.W. 1017, 290 Mo. 
560—^BoUn V. Sovereign Camp. W. 

O. W., App., 112 S.W.2d 682, trans- 
ferred 98 S.W.2d 681, 339 Mo. 618, 
certiorari granted Sovereigrn Camp, 
W. O. W. V. Bolin, 58 S.Ct 1068, 
304 U.S. 657, 82 L.Ed. 1626, re¬ 
versed on other grounds 69 S.Ct 
35, 305 U.S. 66, 83 L.Ed. 58, 119 
A.L 1 .R. 478, rehearing denied 59 S. 
Ct 241, 305 U.S. 673, 83 L.Ed. 436 
—Sweet V. Terminal R. Asa’n of St 
Louls, App., 111 S.W.2d 1000. 

Mont—Gaines v. Van Demark, 74 

P. 2d 464, 106 Mont. 1—^Forbes v. 
Mld-Northem Oll Co.. 46 P.2d 673, 
100 Mont 10—^Blose v. Havre Oil 
& Gas Co., 31 P.2d 738, 96 Mont 
450—^Parho v. School Dist No. 1 
of Toole County, 28 P.2d 456, 96 
Mont 631—Sun River Stock & 
Land Co. v. Montana Trust & Sav- 
Ings Bank, 262 P. 1039, 81 Mont 
222—^Bx. parte Thompson, 261 P. 
163, 77 Mont 466—Hunt v. S T 
Cattle Co., 244 P. 480, 75 Mont 694 
—State V, Dlstrict Court of Ninth 
Judicial Dist In and for Gallatln 
County, 231 P. 1107, 72 Mont 77 
—^McDermott v. American Bondlng 
Co. of Baltlmore, 179 P. 828, 66 
Mont 1. 

Neb.—Clark v. Hass, 260 N.W. 792, 
793, 129 Neb. 112, citing Corpus 
JTuxlS. 

N.H.—^Procter v. Frost, 197 A. 818, 
89 N.H. 304. 

N.T.—^Dougherty v. Equitable Life 
Assur. Soc. of U. S., 193 N.E. 897, 
266 N.Y. 71, reversing 265 N.Y.S. 
714, 238 App.Div. 696, affirming in 
part and reversing in part 269 N. 
Y.S. 146, 144 Misc. 363, reargument 
denied 195 N.E. 226, 266 N.T. 616, 
and followed In Goldberg-Rudkow- 
sky V. Equitable Life Assur. Soc. 
of U. S., 196 N.E. 149, 266 N.Y. 451, 
reversing In part and ajBBirming in 
part Rudkowsky v. Equitable Life 
Assur. Soc, of U. S., 266 N.Y.S. 721, 
238 App.Div. 704, which affirmed 
261 N.Y.S. 23, 145 Misc. 765. rear¬ 
gument denied Goldberg-Rudkow- 
sky V. Equitable Life Assur. Soc. 
of U. S., 196 N.E. 226, 266 N.Y. 616, 
certiorari denied 66 S.Ct 94, 296 U. 
S. 588, 80 L.Ed. 412, and followed 
in Klochkov v. Petrogradskl MeJ- 
dunarodnl Commercheski Bank, 196 
N.E. 216, 266 N.Y. 696, affirming 
268 N.Y.S. 433, 239 App.Div. 687, | 
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and reargument denied 196 N.E. 
374, 266 N.T. 667, and certiorari 
denied 66 S.Ot. 101, 296 U.S. 683, 80 
L.Ed, 412—Green v. Mlller, 162 N. 
E. 593, 249 N.Y. 88, reversing 22$ 
N.Y.S. 806, 223 App.Div. 832—«Rolfe 
V. Hewitt 126 N.E. 804, 227 N.Y. 
486, reversing 170 N.Y.S. 1109, 184 
App.Div. 920—^Frank v. Carlisle, 10 
N.T.S.2d 1, 266 App.Div. 332— 
Halnes v. Bero Engineering Const 
Corporation, 243 N.Y.S. 667, 280 
App.Div. 832, followed Wood v. 
Lyons, 250 N.Y.S. 941 (two cases) 
283 App.Dlv. 791—City of Roches- 
ter V. Alllng, 10 N.Y.S.2d 373, 170 
Misc. 477—^Holzer v. Deutsche 
Reichsbahn Gesellschaft, 290 N.Y. 
S. 181, 159 Misc. 830-—Devitt v. 
Continental Casualty Co., 277 N. 
Y.S. 844, 154 Misc. 603, reversed on 
other grounds 281 N.Y.S. 386, 246 
App.Div. 115, reversed on other 
grounds 199 N.E. 765, 296 N.T. 474 
—^Mills V. Priedman, 181 N.Y.S, 
285. 111 Misc. 253. 

N.C.—Osmond Barringer Co. v. Standa 
ard FIre Ins. Co., 128 S.E. 306. 188 
N.C. 117—Champion Fibre Co. v, 
Cozad, 112 S.B. 810, 183 N.C. 600. 

Ohio.—Logrue v. Rouse, 192 N.E. 136, 
47 Ohlo App. 476. 

Or.—Schassen v. Columbia Gorge Mo¬ 
tor Coach System, 270 P. 630, 126 
Or. 368. 

Po.—^Rosenheck v. Stape, 3 A.2d 678, 
382 Pa. 287—Commonwealth v. 
Shawell, 191 A. 17, 326 Pa. 497— 
In re Scott's Estate, 152 A. 660, 
801 Pa. 509—Haas v. Howard 
Lanin Music, 192 A. 257, 126 Pa. 
Super. 646—Probka v. Polis, 188 A 
393, 124 J>a.Super. 129. 

S.C.—^Brooker v. Silverthome, 99 S. 
B. 360, 111 S.C. 663, 5 A.L.R. 1283. 

S.D.—Pooley v. Leith, 265 N.W. 163, 
62 S.D. 564—First Nat Bank v. 
Brule Nat Bank of Chamberlain, 
168 N.W. 1064, 41 S.D. 87. 

Tenn.—Shanks v. Phillips, 55 S.W.2d 
268, 165 Tenn, 401—^Prudential Ins. 
Co. of America v. Davis, 78 S.W.2d 
358, 18 Tenn.App. 413. 

Tex.—^Benson v. Adams, Com.App., 
286 S.W. 818, reversing, Civ.App., 
274 S.W. 210—Communlty Natural 
Gas Co. V. Northern Texas Utilities 
Co., Civ.App., 13 S.W.2d 184, er¬ 
ror dismissed—^Maruska v. Mis- 
souri, K. & T. R. Co. of Texas, Civ. 
App., 10 S.W.2d 211, error refused 
—Ex parte Neeley, 42 S.W.2d 446, 
118 Tex.Cr. 171—^Arocha v. State, 
89 S.W.2d 1097, 118 Tex.Cr. 391. 

Utah.—^Barlow v. Utah Llght & Trac- 
tlon Co., 298 P. 386, 77 Utah 566. 

Va.—^HAwkins v. Brickhouse, 199 S.E. 
482—^Ames v. American Nat. Bank 
of Portsmouth, 176 S.B. 204, 168 
Va. 1—^Dlckenson County Bank v. 
Royal Exchange Assur. of London, 
England, 160 S.E. 13, 167 Va. 94, 
76 A.L.R. 1209—Hancock v. Nor¬ 
folk & W. Ry. Co., 141 S.B. 849, 149 
Va. 829—Trotman v. Trotman, 139 
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ferring to the particular case,i7 and read in the | light of the ciroimstances under which it is used,^® 


S.E. 490, 148 Va. 860—Payne v. 
Jennlngrs, 131 S. E. 209, 144 Ya. 
126, 48 A.L.R. 628—Atlantic Coast 
Realty Co. v. Townsend, 98 S.B. 
684, 124 Va. 490—City Gas Co. of 
Norfolk V. Poudre, 74 S.B. 168, 113 
Va. 224. 

Wls.—^Vinograd v. Travelers’ Protec¬ 
ti ve Ass'n of Americfiu 258 N.W. 
787, 217 Wls. 316, 106 A.L.R. 1227. 
15 C.J. p 941 note 81-p 970 note 30. 
17. U.S.—Wrlgrht V. U. S., CtCl., 58 
S.Ct. 395, 302 U.S. 583. 82 L.Ed. 
439—^People of Puerto Rico v. Shell 
Co., Puerto Rico, 68 S.Ct. 167, 302 
U.S. 253, 82 L.Ed. 235. reversingr. 
C.C.A., 86 F.2d 677, certiorari 

srranted 67 S.Ct. 921, 301 U.S. 675, 
81 L.Ed. 1336—Osaka Shosen Kal- 
sha Line v. U. S., Tex., 57 S.Ct. 
366, 300 U.S. 98, 81 L.Ed. 532, af- 
flrming, C.C.A., The Santos Maru, 
84 P.2d 482. certiorari granted 
Osaka Shosen Kaisha Line v. U. S., 
67 S.Ct. 30, 299 U.S. 526. 81 L.Ed. 
387—^Humphrej^s Bx*r v. U. S., Ct. 
Cl., 55 S.Ct. 869, 296 U.S. 602, 79 
L.Ed. 1611—0*Donoffhue v. U. S., 
Ct.Cl.. 63 S.Ct. 740, 289 U.S. 516, 
77 L.Ed. 1366—Bramwell v. U. S. 
Fidelity & Guaranty Co., Or., 46 S. 
Ct. 176, 269 U.S. 483, 70 L.Ed. 368, 
afarming, C.C,A., 299 F. 705, which 
afflrmed, D.C., U. S. Fidelity & 
Guaranty Co. v. Bramwell, 296 F. 
331—^Pollock V. Farmers’ Loan & 
Trust Co., N.T., 16 S.Ct. 673, 167 

U. S. 674, 39 L.Bd. 759—Commls- 
sioner of Internal Revenue v. 
Western Union Liife Ins. Co., C.C. 
A., 61 F.2d 207—In re Mlll Iron 
Const. Co., D.C.N.T., 56 F.2d 248— 
Hili V. Carter, C.aA.HawaIi, 47 F. 
2d 869, certiorari denied 52 S.Ct. 
10, 284 U.S. 626, 76 L.Bd, 632— 
Chicago, M., St. P. & P, R. Co. v. 
Hedges, D.C.Wash., 6 F.Supp. 762— 
Louisville & N. R. Co. v. Western 
Union Telegraph Co., C.CA.Ky., 268 
P. 4—Ellicott Machine Corp. v. 
Vogt Bros. Mfg. Co., D.C.Ky.. 267 
F. 934. 

Ala.—State v. Blair, 191 So. 237— 

■ Wllkinson v. Murphy, 186 So. 487, 
237 Ala. 332, 121 A.L.R. 283—Can- 
ty V. Sims, 109 So. 373, 21 Ala.App. 
469. 

Ark.—Texarkana Special School Dist. 

V. Consolidated School Dist No. 2, 
46 S.W.2d 631, 185 Ark. 213—J. F. 
McGehee & Co. v. Fuller, 277 S.W. 
39, 169 Ark. 920. 

Cal.—Grant v. Murphy, 48 P. 481, 
116 Cal. 432, 68 Am.S.R. 188—Chap- 
man v. State, 38 P. 467, 104 Cal. 
690, 43 Am.S.R. 168—^River Farms 
Co. of California v. Superior Court 
in and for City and County of 
San Francisco, 21 P.2d 643, 131 
Cal.App. 366—^Palvutzian v. Ter- 
kanian, 190 P. 603, 47 CaLApp. 47. 
Colo.—City and County of Denver v. 
Henry, 38 P.2d 896, 95 Colo. 682. 


Del,—State ex rei. Green v. Collison, 
197 A. 836, reversed on other 
grounds Collison v. State ex reL 
Green, 2 A.2d 97, 119 A.L.B. 1422. 

Idaho.—Bashore v. Adlof, 238 P. 634, 
41 Idaho 84, 41 A.L.R. 932. 

111.—People V. Barher, 124 N.B. 594, 
289 111. 556—^Manufacturers State 
Bank v. American Surety Co., 230 
IlLApp. 474. 

Kan.—^Maresh v. Peoria Life Ins. Co., 
3 P.2d 634, 133 Kan. 654, denying 
rehearing 299 P. 934, 133 Kan. 191. 

Mo.—Mayes v. Mayes, App., 104 S. 
W.2d 1019, reversed on other 
grounds 116 S.W.2d 1, 342 Mo. 401. 

Mont.—Connolly v. Harrel, 67 P.2d 
781, 102 Mont 295—McCulloch v. 
Horton, 66 P.2d 1344, 102 Mont 
135—^Williams v. Anaconda Copper 
Mining Co., 29 P.2d 649, 96 Mont 
204—^Llndblom v. Employers* Lia- 
bility Assur. Corporation, 295 P. 
1007, 88 Mont 488—State v. Jones, 
261 P. 356. 80 Mont 674, 60 A.L.R. 
441—^Martien v. Porter, 219 P. 817, 
68 Mont 460. 

Neb.—Clark v. Hass, 260 N.W. 792, 
793, 129 Neb. 112, citing Corpus 
Joxls. 

N.Y.—^People ex rei. Met St Ry. Co. 
V. Tax Com^rs, 67 N.E. 69, 174 N.Y. 
417, 63 L.R.A. 884, 106 Am,S.R. 
674—Galland v. Shubert Theatrical 
Co.. 221 N.Y.S. 437, 220 App.Div. 
704, reversing 208 N.Y.S. 144, 124 
Misc. 371—Spring v, Fidelity Mut 
Life Ins. Co., 170 N.Y.S. 263, 183 
App.Div. 134—^Nannes v. Ideal Ga- 
rage, 269 N.Y.S. 777, 150 Misc. 522 
—Smith V. Pacific Improvement 
Co., 172 N.Y.S. 66, 104 Misc. 481. 

N.C.—Hoft V. Mohn, 2 S.E.2d 23, 216 
N.C. 397 —Guilford County v. Es- 
tates Administration, 197 S.E. 535, 
213 N.C. 763 —Styers v. Forsyth 
County, 194 S.B. 305, 212 N.C. 668 
—Sidney Spitxer & Co. v. Commis- 
sioners of Franklin County, 123 S. 
E. 636, 188 N.C.’ 30 —^Person v, 
Board of State Tax Com*rs, 115 S. 
E. 336, 184 N.C. 499— In re Edens' 
Win, 109 S.B. 269, 182 N.C 898. 

Or.—Shea v. State Industrial Acci¬ 
dent Commission, 247 P. 770, 118 
Or. 642. 

Pa.—Commonwealth v. Shawell, 191 
A. 17, 326 Pa. 497—Scalfe v. Mc- 
Kee, 148 A. 37, 298 Pa. 33, a.ppeal 
dismissed Scalfe v. Scalfe, 60 S.Ct. 
469, 281 U.S. 771, 74 L.Ed. 1177, 
and McKee v. Scalfe, 50 S.Ct 459, 
281 U.S. 771, 74 L.Ed. 1178—In re 
Kates’ Estate, 128 A. 97, 282 Pa. 
417—In re Frick^s Estate, 121 A. 
35, 277 Pa. 242, reversed on other 
grounds Frick v. Commonwealth of 
Pennsylvania, 46 S.Ct 603, 268 U. 
S. 473, 69 L.Ed. 1068—Joyce, to Use 
of Fidelity-Philadelphia Trust Co. 
V. Hawtof, 4 A.2d 699, 135 Pa. 
Super. 30. 

R.I.—Cook, Borden & Co. v. R. Z. L. 
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Realty Corporation, 147 A. 891, 50 
R.I. 375. 

Tenn.—State ex rei. Lea v. Brown, 
64 S.W.2d 841, 166 Tenn. 669, 91 A. 
L.R. 1246, certiorari denied State 
of Tennessee ex rei. Lea v. Brown, 
64 S.Ct 717, 292 U.S. 638, 78 L.Ed. 
1491—Cuffman v. Blunkall, App., 
124 S.W.2d 289. 

Tex.—Sloan Lumber Co. v. Southern 
Ornamental Iron Works, Civ.App., 
66 S.W.2d 722. 

Va.—^Morison v. Dominion Nat. Bank 
of BHstol, 1 S.E.2d 292—Maughs 
V. Porter, 161 S.E. 242, 167 Va. 
415—Virginia Ry. & Power Co. v. 
Dressler, 111 S.B. 243, 132 Va. 342, 
22 A.L.R. 301. 

Wash.—State v. Jordon, 248 P. 432, 
139 Wash. 706—State v. Johns, 248 
P. 423, 139 Wash. 626. 

15 C.J. p 970 note 31. 

Beaxiug ou other casea 
Principies are announced In opin- 
ions for purpose of illustratlon in 
their relation to particular point, 
but their bearing on other cases must 
be considered with circumspection.— 
Chicago, M., St. P. & P. R. Co. v. 
Hedges. D.aWash., 6 F.Supp. 762. 
Suggefftlon not blndiug 
Courfs suggestion, in decision, of 
proper contents for conviction, or 
record of summary proceedlngs, does 
not prescribe minimum of sufflclency. 
—State V. Von Geldern, 162 'a. 183, 10 
N.XMisc. 1045. 

18- U.S.—Safe Deposit & Trust Co. 
of Baltimore, Md. v. Common¬ 
wealth of Virginia, 60 S.Ct. 59, 280 
U.S. 83, 74 L.Ed. 180, 67 A.L.R. 
386—^Keeler v. Commlssioner of In- 
temal Revenue, C.C.A., 86 P.2d 266, 
108 A.L.R. 1257, certiorari denied 
57 S.Ct. 612, 300 U.S. 678, 81 L. 
Ed. 879—^Frank Marra Co. v. Nor¬ 
ton, D.C.Pa., 66 P.2d 246—Chung 
Que Fong v. Nagle, C,C.A-Cal., 16 
F.2d 789—Manners v. Morosco, D.C. 
N.Y., 264 F. 737—Bursteln & Suss- 
man v. U. S., 16 Ct.Cust.App. 282. 
Ala.—^Hudson v. Birmlngham Water 
Works Co., 189 So. 72—^In re Opin- 
lon of the Justices, 188 So. 899, 237 
Ala, 671. 

Cal.—City of Oakland v. Buteau, 179 
P. 170, 180 Cal. 83—People v. Burk- 
ett, 242 P. 1073, 76 Cal.App. 349, 
followed in People v. De Long, 242 
P. 1074, 76 Cal.App. 789, and Peo¬ 
ple V. Macy, 242 P. 1074, 76 Cal. 
App. 789. 

Idaho.—Stark v. McLaughlin, 261 P. 
244, 45 Idaho 112. 

IlL—^Holfman v. Hoffman, 161 N.B. 
723, 330 111. 413, reversing 246 111. 
App. 60—^People v. Grant, 208 111. 
App. 236, afiirmed 119 N.E. 344, 283 
111. 391. 

Ind.—Juskulski v. State, 190 N.B. 
423, 206 Ind. 603—^McGuire v. City 
of IndianapoUs, 136 N.E. 257, 192 
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and of the issues or questions presented.^9 In de- | terminii^ whether the lai^age is to be extended 


Ind. 73—Og-elsby v. City of In- 
aianapolls, 149 N.EI. 32, 89 Ind. 
App. 69—Brehm v. Hennin^s, 12S 
N.E. 821, 70 Ind.App. 626. 
lowa.—Martin v. Martin, 217 N.W. 
818, 206 lowa 209—Schoeneman 

Lumber Co. v. Davis, 205 N.W. 
602, 200 lowa 878. 

Me.—iusl V. Davis, 177 A. 610, 133 
Me. 364. 97 A.L.R, 1222. 

Mo.—State v. Hendrldtson, 130 S.W. 
2d 503—State ex rei. Woodmansee 

V. Ridffe, 123 S.W.2d 20—State ex 
rei and to Use of CHilcaffo Great 
Western R. Co. r. Public Service 
Commlssion of Missonri, 61 S.W.2d 
78, certiorari denied Chlcaffo Great 
Western R. Co. v. Public Service 
Commisslon of State of Missourl, 
63 S.Ct. 89, 287 U.S. 641, 77 L.Ed. 
566. 

Mont.—Shaffroth v. Lamere, 66 P.2d 
610, 104 Mont. 176—State ex rei. 
Delmoe v. Dlstrlct Court of Pifth 
Judicial Dlst., 46 P.2d 89, 100 Mont. 
131—^Edquest v. Tripp & Dragstedt 
Co., 19 P.2d 687, 93 Mont. 446— 
State v. Board of Com’rs of Cas¬ 
cade County, 296 P. 1, 89 Mont. 
87—^Alley v. Butte St Western Min¬ 
ing Co., 261 P. 617, 77 Mont. 477. 
Neb.—Carlsen v. State, 261 N.W. 339, 
129 Neb. 84—Clark v. BAss. 260 N. i 

W. 792, 793, 129 Neb. 112, clting 
Coirpas Jctds. 

Adamec v. Post, 7 N.E.2d 120, 
273 N.T. 260, 109 A,L.R. 1110—In 
re Suderov’s Estate, 282 N.Y.S. 405, 
156 Mlsc. 661. afflrmed 292 N.Y.S. 
468, 249 App.Div. 763, afflrmed In 
re Suderov, 10 N.E.2d 531, 274 N. 

T. 525. 

N-C.—Styers v. Porsyth County, 194 
S.E. 806, 212 N.a 568—Simpson v. 
First NaL Bank, 186 P. 913. 94 
Or. 147. 

Pa.—Commonwealth v. Wert, 128 A. 
484, 282 Pa 676—Scibilia v. City of 
Philadelphia, 124 A. 273, 279 Pa 
549, 32 A.L.R. 981—Borough of 
Swatlmiore v. Public Service Com- 
mission, 121 A. 488. 277 Pa 472, 
afflrming 80 Pa Super. 99—0'Mal- 
ley V. 0’Malley, 116 A. 600, 272 Pa 
528. 

Tex-—Fulton v. Robinson, 56 Tex. 
401—Community Natural Gaa Co. 
V. Northern Texas Utilities Co., 
Civ.App., 13 S,W.2a 184, error dls- 
missed. 

Veu —^Parksley Nat. Bank v. Chan- 
dler’s Adm'rs, 196 S.B. 676, 170 Va 
894—^tna Casualty & Surety Co. 
V. Earle-Lansdell Co., 129 S.E. 
263, 142 Va 435, rehearing denied 
180 ’S.E. 235, 142 Va 436. 

Wash.—Fisher’s Blend Statlon v. Tax 
Commlssion of Washington, 45 P. 
2d 942, 182 Wash. 163, aznended 
Fishei^s Blend Statlon v. State 
Tax Commisslon, 49 P.2d 1161. 182 
Wash. 163, reversed on other 
grounds Fishei^s Blend Statlon v. 


Tax Commlssion of State of Wash¬ 
ington. 66 S.Ct. 608, 297 U.S. 650, 
80 L.Bd. 956—City of Tacoma v. 
Tax Commlssion, 33 P.2d 899, 177 
Wash. 604—Sweet Cllnic v. Lewls 
County, 282 P. 832, 164 Wash. 

416—Johnson v. Washington Phi 
Keia Inc., 218 P. 263, 126 Wash. 
434. 

Wis.—State ex rei. Plunts v. John¬ 
son, 184 N.W. 683. 176 Wis. 107. 
Wyo.—State v. Kirkbride, 241 P. 709, 
34 Wyo. 98. 

16 C.J. p 970 note 32. 

Amhlgiioiiji or tuicertaiii langnage 
la to be construed In the light of 
the clrcumstancea connected with the 
case.—^Everts v. Barker, 200 P. 473, 
58 Utah 519. 

Farticular oplnlons consrtnied 

<1) No reflection is intended upon 
counsel by a statement in an opinion 
that “appellant should not be per- 
mitted to evade its liability by a 
technicallty which under the facts 
of this case Is absolutely unjustl- 
fied."—^National Surety Co. v. Chalk- 
ley, Tex.Clv.App., 260 S.W. 216. 

(2) The statement of a court in its 
decree conflrming the report of a 
master that '‘to revlew the testimony 
in full would require a tremendous 
amount of labor, and, accordlng to 
the vlew which I take of the case, 
would be entxrely unnecessary,” is 
not meant to indicate that the court 
dld not fully review the testimony in 
the sense of welghing and givlng It 
full credit, but merely that it was 
unnecessary to review it in the sense 
of golng over it and discussing it In 
detall in the decree.—Talbert v. Ham- 
Im. 68 S.E. 764, 86 S.C. 523. 

(3) Where, In an action for an in- 
Jury at a rallroad Crossing, the testi¬ 
mony dld not disclose whether or 
not the engineer saw the team of 
plaintiffls intestate on the track, as 
intlmated, and on appeal the court 
in its opinion stated: ‘Tf the facts 
thus supposed were true, and the en¬ 
gineer, seeing the team standlng on 
the track, under the circumstances 
mentioned, Immedlately used all 
avallable appliances to stop the traln, 
the questlon as to the measure of 
such care would nevertheless be for 
the jury to determine,” the word 
“supposed** was advisedly used, in 
vlew of the gn^ant of a new trlal, and 
was not objectlonable as authorizlng 
a judgment to rest on conjecture.— 
Kunz v. Oregon R., etc., Co., 93 P. 
141, 94 P. 604, 61 Or. 191, 206. 

(4) In action by holder of municl- 
pal securlties on bond indemnlfying 
against loss sustained by acceptance, 
in good falth and without actual no- 
tice, of securlties which proved to 
be invalld, statement in opinion in 
suit by munlcipallty against holder 
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that holder was not bona fide holder 
entltled to rely on recitals that char- 
ter provisione relating to issuance of 
bonds had been complied with^ was 
not conclusi ve flnding that holder 
took securlties without good faitb 
and with actual notice of thelr In- 
validity, but statement only meant 
that municipality was not estopped 
tri>m denying valldlty of such re¬ 
citals and that doctrine of bona fide 
holder was inapplicable.—Chase Nat 
Bank of City of New York v. Pldel- 
I ity & Deposit Co. of Maryland, C.C.A 
N.Y., 79 P.2d 84. 

19. U.S,—People of Puerto Rlco v. 
Shell Co., Puerto Rico, 58 S.Ct 167, 
302 U.S. 263. 82 L.Ed. 236. re- 
versing, C.C.A., 86 P.2d 677, cer¬ 
tiorari granted 57 S.Ct 921, 301 U. 
S. 675. 81 KEd. 1336—^Mutual Ben¬ 
efit Health & Accident Ass*n v. 
Bowman, C.C.A.Neb., 99 P.2d 868, 
conforming to mandate 58 S.Ct 
1066, 304 U.S. 649, 82 L.Ed. 1521, 
vacaling 96 F.2d 7, certiorari de¬ 
nied 59 S.Ct. 485, 306 U.S. 637, 88 L. 
Bd. 1038—^McCormick v. Plumstead, 
Cust & PatApp., 94 F.2d 999— 
Guardian Trust Co. v. Keith, CC.A. 
Ark., 69 P.2d 477, certiorari denied 
54 S.Ct 862. 292 U.S. 652, 78 L.Bd. 
1601—Alker v. U. S., D.C.N.Y., 38 P. 
2d 879, afflrmed, aC.A.. 47 F.2d 229, 
certiorari denied 61 S.Ct 489, 283 

U. S. 842, 76 L.Bd. 1452—MetropoU- 
tan Casualty Ins. Co. of New York 

V. Colthurst C.C.A.Cal., 36 F.2d 
659, certiorari denied Colthurst v. 
Metropolitan Casualty Ins. Co. of 
New York, 50 S.Ct 351, 281 U.S. 
746, 74 L.Bd. 1168—City of Omaha 

V, Omaha Electric Light & Power 
, Co., C.C.A.Neb., 265 P. 801. 

Ala.—^New York Life Ins. Co. v. 

Horton, 180 So. 277, 235 Ala. 626. 
Ark.*—Sloan v. Blylhevllle Special 
School Dist No. 6, 273 S.W. 397, 
169 Ark. 77. 

Fla.—Shelfer v. American Agr. Chem¬ 
ical Co., 152. So. 613, 113 Fla. 108. 
lowa.—^Illinois Cent. Ry. Co. v. Wa- 
terloo, C. F. & N. Ry. Co.. 173 N. 

W. 288, 186 lowa 1207. 

Mass.—Grlnnell Co. v. Gardner Trust 
Co.. 193 N.E. 37, 288 Mass. 385— 
Millett V. Temple, 182 N.E. 921, 
280 Mass. 543, 84 A.L.R. 378— 
BInowlton v. Inhabitants v. Swamp- 
scott 181 N.K 849, 280 Mass. 69— 
Welch V. Klng, 181 N.E. 846, 279 
Mass. 445—^Eastman Marble Co. v. 
Vermont Marble Co., 128 N.E. 177. 
236 Mass. 138. 

Mo.—Willott V. Willott 62 S.W.2d 
1084, 333 Mo. 896, 89 A.L.R. 114— 
JBtna Life Ins. iSo. v. Daniel, 42 S. 
W.2d 684. 328 Mo. 876, transferred, 
App., 33 S.W.2d 424—Bolin v. Sov- 
ereign Camp, W. O. W., App., 112 
S.W.2d 682, transferred 98 S.W.2d 
681, 339 Mo. 618, certiorari grant- 
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bcyond the issues to which it is applied, the rea- 
son for the rule so announced must be considered.^® 
The interpretation also should take into account the 
arguments of counseL2i As an opinion does not 
always state everything that is decided, it should 
be read in the light of what the judgment neces- 


sarily involves.** 

General language will not readily be consfrued as 
altering or conflicting with existing and established 
principies;** and it will be construed, if possible, 
so that, in applying it concretely, it will not lead 
to absurd results or contradict other rules.*^ 


ed Soverelgn Camp, W. O. W., v. 
Bolln, 68 S.Ct. 1058, 304 U.S. 657. 

82 L.Bd. 1526, reversed 59 S.Ct. 35, 
806 U.S. 66, 83 L.Bd. 68. 119 A.L,R. 
478, rehearing- denied 59 S.Ct. 241, 
306 U.S. 673, 83 L.Ed. 436. 

Neb.—Clark v. Hass, 260 N.W. 792, 
793, 129 Neb. 112, cltlnsr Corpus 
Juris. 

N.T.—Roffers v. Graves, 5 N.Y.S.2d 
967, 264 App.Div. 467, reversed on 
other grounds 18 N.B.2d 626, 279 
N.T. 375—In re Weiden’s Bstate, 
269 N.Y.S. 673. 144 Misc. 854. 
Tenn.—Prudential Ins. Co. of Amer¬ 
ica V. Davis, 78 S.W.2d 358, 18 
Tenn.App. 413. 

Tex.—Texas Power & Ligrht Co. v. 
Brownwood Public Service Co.. 
Civ.App., 87 S.W.2d 667—^Pergruson 
V. Johnson, Civ.App., 67 S.W.2d 
372, error dlsmissed. 

Va.—Morison v. Dominion Nat. Bank 
of Brlstol, 1 S.E.2d 292—^Ames v. 
American Nat. Bank of Ports- 
mouth, 176 S.B. 204. 163 Va. 1. 

16 CJ. p 970 note 33. 

Vltal polnts of coutroversy must 
be ascertained.—^Vacuum Cleaner Co. 
V. Blssell Carpet Sweeper Co., C.G. 
N.Y., 242 P. 649, ♦ 

Siglit to Judgmeut on plesdlngu 
A statement in opinion with re- 
spect to sufficlency of notice that 
checks were not bona llde weus to be 
Interpreted in liffht of fact that 
question before court was whether 
plaintiff was entitled to Judgntnent on 
the pleadinffs,—^Lavecchla v. North 
Oarolina Joint Stock Land Bank of 
Durham, 8 S.E.2d 276, 216 N.C. 28, 
denying: rehearingr 1 S.E.2d 119, 215 
N.C. 73. 

20. Wash.—Johnson v. Stalcup, 28 
P.2d 279, 176 Wash. 163. 

21. N.Y.—Galland v. Shubert Theat¬ 
rica! Co., 221 N.T.S. 437, 220 App. 
Dlv. 704, reversing 208 N.Y.S. 144, 
124 Misc. 371. 

22. La.—Godchaux Co. v. Estopinal, 

83 So. 690, 146 La. 405. 

N.Y.—People v. Hennessy, 100 N.B, 
407. 206 N.T. 760, afflrmlng 187 N. 
Y.S. 819, 152 App.Div. 767. 
Construed to support deolslon 
The opinion is to be construed, if 
it reasonably can be, to support, and 
not refute, the decislon or conclusion 
for which It is the reason.—Stark v. 
McLaughlin, 261 P. 244, 46 Idaho 112. 
Partioular oplnlons construed 

(1) Where flve of the seven judg- 
es of the supreme court voted 
against the propositlon that a sher- 


iff. under a statute, was absolutely 
liable for amount of execution in 
case of failure to sell property levled 
on, a majority of the court assent- 
ed to the propositlon he was liable 
only for actual damages which oc- 
curred through his honest Judgment 
in allowing an intervenlng claim to 
the property.—State ex rei. Nolte v. 
Reynolds, 223 S.W. 408, 283 Mo. 253. 

(2) Statement of court on revers¬ 
ing. because of prejudice resulting 
from concurrent sales, decree rati- 
fying sale under power in first mort- 
gage made on the same day as a 
sale under power in third mortgage, 
that a resale if necessary should be 
alone under the power In the flrst 
mortgage and ciear of all liens, was 
with reference to assumption that 
first mortgagee would desire to en- 
force his right, and did not prevent 
a sale, subject to the first mortgage, 
under power in the second mortgage, 
the flrst mortgagee being induced by 
mortgagor to desist from further 
foreclosure proceedings.—Strohmey- 
er V. Remson, 109 A. 106, 185 Md. 
439. 

^3) Recital of opinion after sus- 
taining order of raliroad commission 
requlring plaintiff to operate its rail- 
road, on the ground that plaintifTs 
other business of lumberlng was 
successful enough to stand a loss on 
the road, that the commission's or¬ 
der calls on plaintiff "to submit a 
new schedule for transportation 
which may be operated ... at 
a proflt for plaintiff/' cannot be con- 
sidered as a flnding that such a 
schedule can be submitted, there be¬ 
ing no evldence warranting such a 
flnding.—^Brooks-Scanlon Co. v. Rail- 
road Commission of Louisiana, 40 S. 
Ct. 188, 251 U.S. 396, 64 L.Ed. 323, 
reversing 81 So. 727, 144 La 1086. 

(4) The supreme court’s opinion, 
sustaining order of secretary of ag- 
riculture regulating handllng of mllk 
in Interstate commerce, amounted to 
judlcial determination that secretary 
fully complled with all statutory re- 
qulrements, Including his flndings 
and proclamatlon respecting base pe- 
rlod for purposes of order, where it 
was necessary to deal with his acts 
preliminary to promulgration thereof 
in order to dispose of case.—^U. S. v. 
David Buttrick Co., D.C.Mass., 28 F. 
Supp. 878. 

(5) Decislon of supreme court 
that Community BUgh School Act of 
1923 is unconstitutlonal held to In¬ 
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clude whole act.—People v. Dunte- 
man, 151 N.E. 496. 321 111. 192. 

23. Ark.—Sutton v. McClaln, 99 S. 

W.2d 236, 193 Ark. 49. 

Kan-—Strong v. Thurston, 191 P. 
575, 107 Kan. 368. 

N.J.—Thomas v. National Bank of 
New Jersey, 198 A. 639, 16 N.J. 
Misc. 271. 

N.Y.—^Wllllam H. Waters, Inc., v. 
Hatters' Fur Exchange, 174 N.T.S. 
90, 185 App.Div. 803. 

Tex.—Texas Pacific Coal & Oil Co. 
v. Grabner, Civ.App., 10 S.W.2d 
441. 

Va—^Morison v. Dominion Nat. Bank 
of Bristol. 1 S.E.2d 292. 

Definite repudlation necessary 
Intent of court of last resort to 
alter settled law of state cannot be 
attributed to It in absence of express 
disapproval of existing law and defi¬ 
nite repudiation of decisions estab- 
llshing that law.—Cohen v. Cohen. 
188 A. 244, 121 N.J.Bq. 299. 
Distiiignishable states of faci 
Circuit court of appeals cannot ex- 
tend language of United States su¬ 
preme court until it clashes with 
language of another opinion dealing 
with same subject matter but aj)- 
plicable to distinguishable state of 
facts, and thus find confiict In two 
opinions.—^Moore v. Chicago Mercan- 
tile Exchange, C.C.A.I11., 90 F.2d 735, 
certiorari denied 58 S Ct. 30. 302 U. 
S. 710, 82 L.Ed. 548—^Bennett v. 
Board of Trade of City of Chicago, 
C.aA-Ill., 90 P.2d 736, certiorari de¬ 
nied 58 S.Ct. 34, 302 U.S. 710, 82 L. 
Ed. 548, rehearing denied 58 S.Ct. 
118, 302 U.S. 774, 82 L.Ed. 600. 

General statement, susceptlble of 
misconstxuction, should be modlfled 
to comport with the decisions of the 
federal supreme court.—^Allen v, 
Balley, 14 P.2d 1087, 91 Colo. 260. 
Daw most xeoently established 
In construing the opinions of the 
courts, the law most recently estab¬ 
lished as the law of the state pre- 
vails over conflicting law previously 
established.—^People v. Propp, 16 N. 
Y.S.2d 83, 172 Misc. 814. 

24b Utah.—State v. Sprlnger, 121 P. 

976, 40 Utah 471. 

Besult not Intended 
An opinion of the supreme court 
should not be construed so as to lead 
to a resuit which could not have 
been deliberately Intended by the* 
court, if the language is susceptlble 
of any other construction more con- 
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The language of an opinion, like that of any other 
writing» must be given its plain and natural mean- 
ing, uniess used in a technical sense.Foliowing 
the principle of statutory construction that, where 
there is in a statute a particular enactment in plain 
and definite terms, the particular enactment will 
prevail over general language contained in the 
same section, discussed in the C.J.S, title Statutes § 
347, also 59 CJ. p 1000 note 68-p 1001 note 74, plain 
and definite language in an opinion separately treat- 
ing of the several component elements of the case 
will prevail over general language combining such 
elements. 

Cited authority, Citation of a case by a court in 
support of a ruling is itself a judicial construction 
of the opinion of the case cited,^^ Observations of 
the courts in cases cited as authorities are to be con- 
strued in the light of the issue, as well as the law, 
under discussion.^^ 

Use of decisions of >other jurisdictions. Where 
opinions of cases decided in a foreign jurisdiction 
have been introduced in evidence as showing the 
law of such jurisdiction, in construing such opinions 
'the court of the forum is entitled to consider opin¬ 


ions in later cases even though such opinions are 
not introduced in evidence.^» Moreover, while a 
foreign judicial decision not introduced in evidence 
cannot be considered by an appelfate court as evi¬ 
dence, nevertheless the court may^ resort to it for 
the interpretation of opinions which were intro¬ 
duced in evidence.®® 

b. Operation and £ffect 

An opfnlon by a court or Judge Is merely evidenco 
of the law, and not the law. It Is not a part of the ree- 
ord. Mere expressions of the Individual views of a Judge 
are not binding on the court. Per curiam opinions Indi¬ 
cate the full agreement of the Judges. Opinions by com- 
missioners which are approved by the court become the 
opinions of the court. 

While in its popular sense the term “law” in¬ 
cludes decisions of courts,®^ the courts do not make 
law, but simply declare it;®® the decision of a court 
is merely evidence of what is the law, and is not 
the law,®® even though it has been said that an 
opinion filed in compliance with constitutional re- 
quirement becomes a part of the law of the state.®^ 
An opinion, however positive, is not in any sense a 
final act, and may always be changed before final 
decree.®^ It cannot prevail against the final order 
or decision.®® 


sistent with reason and common 
sense.—^Everts v. Barker, 200 P. 473, 
63 Utah 619. 

25. Ark.—Booe v. Road Improve- 
ment Dist. No. 4, Pralrie County, 
216 S.W. 600, 141 Ark. 140. 
OpisiioiL ooxustrned 
A decision holding: that coxnplaint 
dld not set out a substantial federal 
Question and that, conseQuently, the 
dlstrict court lacked Jurisdiction to 
dispose of the case upon its merita 
was a decision that the distrlct 
court had no Jurisdiction.—^Humboldt 
Lovelock Irr. Light & Power Co. v. 
Smith, D.ClNev., 28 F.Snpp. 421. 
aSw Mlss.—State v. Woodruff, 160 
So. 760. 170 Mlss. 744. 

27, Mo.—^Lampe v. United Rys. Co. 
of St. Louis, App., 202 S.W. 438, 
record auashed on certiorari- State 
ex rei. United Rys. Co. of St. Louis 
V. Reynolds, 213 S.W. 782, 278 Mo. 
554. 

aa Mo.—State v. Murphy, 111 S.W. 

2d 132, 341 Mo. 1229. 

Xilmkfeatlon to issndb 

Citation by supreme court in opin¬ 
ion of case going further than court 
had occasion to go or consider in 
case under consideratlon was not 
pronouncement by court on any oth¬ 
er Questlon than that under consld- 
eration In case at hand.—Ingraham 
V. Chandler, 161 N.W. 434, 179 lowa 
304, L.R.A.1917D 713. 

29. Mo.—Camphell v. -^Btna Life 


Ins. Co. of Hartford, Conn., 222 
S.W. 778, 283 Mo. 63. 

Admiaslbility of opinions in evidence 
see the C.J.S. title Evidence § 633, 
also 22 CJ. p 800 notes 89—92. 

3®. Lsu—Taylor v. Terzia, 132 So. 
781. 171 La. 1040. 

Va-—^Pourth Nat. Bank of Montgom- 
ery, Ala., v. Bragg, 102 S.B. 649, 
127 Va. 47, 11 A.L.R. 1034. 

31. Cal.—^Miller v. Dunn, 14 P. 27, 
32 Cal. 462, 1 Am.S.R. 67. 

36 C.J. p 963 note 97. 

32. N.T.—^People ex rei. Rlce v. 
Graves, 273 N.T.S. 582, 242 App. 
Div. 128, afflrmed 200 N.B. 288, 270 
N.T. 948, certiorari denied 66 S.Ct. 
953, 298 U.S. 683, 80 L.Ed. 1403. 

33i. La.—^Norton v. Crescent City 
Ice Mfg. Ce., 150 So. 865, 178 La. 
136, annulling, App., 146 So. 753, 
rehearing denied 147 So. 385 (flrst 
case). 

N.T.—^People ex rei. Rlce v. Graves, 
278 N.T.S. 682, 242 App.Div. 128, 
afflrmed 200 N.E. 283, 270 N.T. 948, 
certiorari denied 66 S.Ct. 953, 298 
U.S. 683, 80 L.Ed. 1403—^Lawrence- 
Cedarhurst Bank v. Ruth, 294 N.T. 
S. 810, 162 Misc. 82. 

Tex.—City of Tyler v. Texas Bm- 
ployers' Ins. Ass^n, Com.App., 294 
S.W; 195, denying rehearing 288 
S.W. 409, which reversed Texas 
Bmployers* Ins. Ass'n v. City of 
Tyler, Clv.App., 288 S.W. 929. 

15 C.J. p 969 notes 14, 16—36 C.J. p 
963 note 1. 


Adjudioation or Judgment, not the 
language of the opinion, establishes 
the decision of the case. 

MIch.—^Attomey General ex reL 
0’Hata V. Montgomery, 267 N.W. 
550, 275 Mich. 504. 

N.T.—In re Wilson, 170 N.T.S. 725. 
Oonfllctlng opisioiis 
The opinions fumished the report¬ 
er withln sixty days after decision, 
as requlred by statute and publlshed 
by him, are the Unal and authorita- 
tive record of what was or was not 
decided, and control the opinions 
flled wlth the clerk at the time the 
order was made, as required by stat¬ 
ute.—^Robertson v. Monroe, 116 A. 92, 
80 N.H. 268. 

Instractions which are not direct- 
ly passed upon by reviewlng court 
but which are given a '"blanhet en- 
dorsemenr’ do not definitely estab- 
llsh the law.—^In re £akle's Estate, 
91 P.2d 964, 33 Cal.App.2d 879. 

34. Ind.—Kryder v. State, 16 N.B.2d 
386, 214 Ind. 419, appeal dismlssed 
Kryder v. State of Indlana, 59 S. 
Ct 164, 305 U.S. 670, 83 L.Ed. 859. 

36. Va.—Gordon v. SchuUer, 185 N. 

W. 604, 192 lowa 853. 

46 C.J. p 1118 notes 20, 22. 

39. Cal—In re Torba, 167 P. 854, 
176 Cal. 166. 

Opinion controlled by Judgment see 
the C.J.S. title Judgrments S 22, 
also 33 C.J. p' 1104 note 39—p 1106 
note 41. 
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The decision of the highest court of another state 
on a particular question will be presumed to govern 
the matter to which it applies in the absence of any 
other decision or statute to the contrary.37 The 
presumption exists that ali facts in a record bear- 
ing upon the points decided have received due con- 
sideration by the court, whether ali, a part, or none 
of these facts are mentioned in the opinion.38 
Likewise, it is assumed that a dissenting opinion ac¬ 
quiesces in the conclusions of the majority as to 
uncontroverted matters.29 

Verbal error in an opinion is immateriali® 

An opinion becomes no part of the record,nor, 
as is stated in the CJ.S. titie New Trial § 211, also 
46 CJ. p 434 note 34, is an oral statement of the 
ground by the judge made at the time of an order 
as to a motion for new trial a part of the order. 

An expression of the individual views of the 
judge wko is delivering the opinion of the court is 
not an expression of the opinion of the court, where 
it is ciear that the judge is expressing merely his 
own views and not the views of the court as such ,^2 
but an opinion prepared by a member of the court 
is not merely the opinion of such member, being the 
opinion of the court itself although prepared by the 
writer.'** 

Per curiam opinion. The fact of the filing of a 
per curiam opinion does not detract from the force 
of the decision, or indicate that the question was 
lightiy treated, but it indicates rather that the 
members of the court were united in regarding the 


§ 223 

point decided as ciear and as not requiring elabora- 
tion.^^ 

Opinions of commissioners. In some jurisdictions 
under rules of court opinions prepared by commis- 
sioners of appeals and submitted to the court for 
examination and criticism and approval are the 
opinions of the court,and in other jurisdictions 
even in the absence of a rule of court a similar rule 
is held,4® but there is also authority for the view 
that, where opinions are prepared by commission- 
ers, they must be permitted to state their reasons 
in their own way, without binding the court, al¬ 
though it concurs in their conclusions of law and 
express findings of fact.'*^ 

§ 223. Property in, and Access to, Opinions 

The state cannot compel a clerk of court to refrain 
from fumishing coples of the opinions of courts or 
Judges for publlcation by law publishers, but, whlle the 
publle Is entitled to free access to such opinions, law 
publishers have, to make coples for pabllcatlon, oniy rc- 
strlcted and conditional rights of access subject to reason- 
able rules by the clerk of court as custodlan. 

In a sense, the opinion is the property of the 
judge.'*® The state has no such property interest in 
such opinions as to deprive the clerk of court of the 
right to furnish copies for publication in advance 
of the publication of the official reporter, although 
the constitution provides that the legislature shall 
provide for the speedy publication of the decisions, 
but that no judge shall be allowed to report them.^® 

Right of access to opinions. Justice requires that 
the public shall have free access to the opinions of 


COURTS 


37. S.D.—^Meuer v. Chicago, etc., R. 
Co., 76 N.W. 82S, 11 S.D. 94, 74 Am. 
S.R. 774. 

15 C.J. p 969 note 16. 

38. Cal.—^Mulford v. EstudiUo, 32 
CJaJ. 131. 

16 C.J. p 969 note 17. 

IDack of dlsonssloiL 

The fallure of the court to discuss 
the opinion of the lower court does 
not indicate a lack of agreement 
with Its holdings.—Stewart v. Luhn- 
ing. Te3:.Com.App., 131 S.W.2d 824, 
afll'‘mlng Luhning v. Stewart, Civ. 
App., 108 S.W.2d 184. 

39. S.C.—^Duncan v. Record Pub. 
Co., 148 S.B. 81, 146 S.C. 196. 

401 Pa.—Spiess v. Ford, 71 Pa.Su- 
per. 210. 

Vhe titie of a cause and the court 
at the head of aa opinion when er- 
roneous may he disregarded.—^Love- 
lace V. Taylor, 6 Rob.,La., 92. 

41. U.S.—^Pacific Sheet Metal Works 
V. Callfornia Canneries Co., Cal., 
164 F. 980, 91 C.C.A. 108. 

14 C.J. p 970 note 21. 


Opinion of lower court as not part 
of record see Appeal & Error 5 734. 

43. U.S.—^Erle R. Co. v. New York, 
34 S.CL 766, 233 U.S. 671, 68 Lu 
Ed. 1149, 62 L.R.A.,N.S., 266, Ann. 
Cas.l915D 138, reversing 91 N.E. 
849, 198 N.T. 369, 139 Am.S.R. 828, 
27 L.R.A,N.S., 240, 19 Ann.Cas. 
811. 

Tex.—^Bridgewater v. Hooks, Civ. 
App., 169 S.W. 1004. 

43. Ky.—Louisville & N. R. Co. v. 
Bumam, 284 S.W. 391, 214 Ky. 736 
—Gaffney v. Switow, 277 S.W. 453, 
211 Ky. 232—^Heydrick v. Dickey, 
169 S.W. 666, 155 Ky. 222. 

TTnanlxnoiui opinion 
Every opinion delivered by a mem¬ 
ber of the court of civil appeals is 
the unajiimous opinion of the court 
unless a dlssent Is entered.—Ander- 
son & Kerr Drilling Co. v. Bruhl- 
meyer, Tex.CivA.pp., 116 S.W.2d 1212. 

44. Mich.—^Dowling v. Salllotte, 47 
N.W. 226, 83 Mich. 131. 

45. Ky.—^Lfouisville & N. R. Co. v. 
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Bumam, 284 S.W. 391, 214 Ky. 736 
—^Heydrick v. Dickey, 169 S.W. 
666, 165 Ky. 222. 

4B. Neb.—^Lancaster County v. Mc¬ 
Donald, 103 N.W. 78, 73 Neb. 468— 
Randall v. Mlnneapolis Nat. Bldg. 
L., etc., Union, 62 N.W. 252, 43 
Neb. 876. 

47. Neb.—WlUlams v. Miles, 94 N. 
W. 706, 96 N.W. 161, 68 Neb. 463, 
62 I1.R.A. 383, 110 Am.S.R. 431, 62 
L.R.A 383, 4 Ann.Cas. 306, fol- 
lowed in Modem Woodmen of 
America v. Coleman, 94 N.W. 814, 
96 N.W. 154, 68 Neb. 660. 

48. Porto Rlco.—Telllard v. Green, 7 
Porto Rico F. 328. 

48. Ind.—^Bx parte Brown, 78 N.E. 

563, 166 Ind. 593. 

Copyright of opinions: 

Oenerally see Copyright and Ut- 
erary Property § 62. 

As part of law reports see Copy¬ 
right and Literary Property 4 
37. 
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the courts and it is against sound public policy to 
prevent such access,^® but a publisher has not the 
unrestricted and unconditional right of access to the 
opinions and decisions of a court to make copies for 
publication, the clerk having the right a.nd duty to 
control by reasonable niles the inspection and han- 
dling of the records of his office.®^ 

§ 224. SyUabi 

A headnote, or ^'syllabus/* Is a summary of the points 
decided In a case which is placed at the beginning of the 
report. In a number of Jurisdlctlons courts are required 
to write the syllabi, and In many Jurisdlctlons the syllabi 
are controlling as to the holding, whlle in other jurisdic* 
tlons the opinions contain the iaw of the case. 

A headnote has been defined as a syllabus to a 
reported case; a summary of the points decided in 
the case, which is placed at the head or beginning 
■of the report.52 The terms “headnote” and “syl¬ 
labus” are synonymous.^^ 

In some jurisdictions, the coynrts are required by 


constitutional or statutory provisions or their rulea 
of practice to prepare syllabi of their opinions, 
but statutory requirements of syllabi by appellate 
courts have in some instances been held unconstitu- 
tional as an encroachment by the legislature on the 
judiciary, as is stated in Constitutional Law § 128 e. 
Moreover, in cases involving only questions of fact, 
no syllabus is necessary or required.^® 

The syllabus is to be confined to the points of law 
arising from the facts of the cause tliat have been 
detennined by the court.®® 

The language used in a syllabus, as in judicial 
opinions, must be interpreted in the light of the par- 
ticular facts to which it is applied.®^ 

In some jurisdictions the syllabus is deemed the 
authoritative expression of the court, to which'the 
entire court is committed,®® which rule is sometimes 
subject to the limitation that the syllabus is an ex¬ 
pression of the law adjudicated in the case only in 


50 . Mass.—^Nfash v. Lathrop, 6 N. 
S. 559, 142 Mass. 29. 

51. Ind.—^Ex parte Brown, 78 N.E. 
653, 161S Ind. 593. 

Mass.—^Nash. v. Lathrop, 8 N.E. 559, 
142 Mass. 29. 

50. Black 1,.D. 

sa. Ohio.—State v. Hauser, 181 N. 

E. 66, 101 OWo St 404. 

64 . Ga,—Trammell v. Atlanta Coach 
Co., 181 S.B. 315, 51 Ga.App. 705. 
Okl.—Corbln v. Wllklnson, 62 P,2d 
46. 176 Okl. 247. 

Xn OMo 

(1) Bules of practice of the su¬ 
preme court require the preparation 
of syllabi hy the Judge asslgmed to 
prepare the oplnion.—Ohio River & 
Western Ry. Co. v. Dlttey, Ohio, 84 
S.Ct 372, 282 U.S. 676, 68 L-Ed. 737 
—-Western Indemnity Co. v. Crafts, 
Ohio. 240 P. 1, 153 aC.A. 87. 

(2) However, the legdslature has 
not provided for syllabi by the Cir¬ 
cuit courts,—^Plannery v. Cleveland, 
'C. C. & St L. Ry. Co., 26 Ohio Clr. 
Ct.,N.S., 49. 

55ta W.Va.—^Feamster v. Feamster, 
41 S.B. 910, 61 W.Va. 606. 

15 C.J. p 971 note 42 [a]. 

Sfli U.S.—Ohio River & Western 
Ry. Co. V. Dittey, Ohio, 34 S.Ct 
372, 232 U.S. 576, 68 L.Ed. 737. 
Decislou hbia snmoisnt 
Decislon held to comply sufflcient- 
ly wlth statutory requirement as 
to a written synopsis, althoush dls- 
poslng* of ninety speclal grounds in 
only elght paragraphs, and not deal- 
ing separately with each ^ound.— 
Trammell v. Atlanta Coach Co.. 181 
S.E. 315, 61 Ga.App. 706. 

•67« EAn.—Poresman v, Poreaxuan, 


176 P. 147, 103 K«in. 698, denylngr 
rehearing 176 P. 986, 103 Kan. 698. 
In Ohio the holdings expressed in 
the syllabus must be consldered in 
the light of the facts of the case. 
U.S.—^In re Paramount Publlx Cor¬ 
poration, aC.A.N.Y., 85 P.2d 83— 
City of Oakwood, Ohio v. Hartford 
Accident & Indemnity Co,, C.C.A. 
Ohio, 81 P.2d 717. 

Mlch.—^Perldns v. Great Central 
Transport Corporation, * 247 N.W. 
759, 262 Mich. 616. 

Ohio.—^Wllllamson Heater Co. v. Ra- 
dich, 190 N.E. 403, 128 Ohio St 
124—^Baltlmore & O. R. Co. v. 
Baillle, 148 N.E. 288. 112 Ohio St 
667. 

65, Ga..—^Forrester v. Porrester, 118 
S,B. 373, 165 Ga. 722, 29 A.L.R. 
1363. 

Okl.—Corhin v. Wilklnson, 62 P.2d 
46, 176 Okl. 247, 

In Kansas the syllabus of the case 
contains the law as adopted by the 
court—McDoncUd v. Stiles, 54 P. 487, 

7 Okl. 327. 

Xn Ohio 

(1) The syllabi of the supreme 
court, rather than the opinions, state 
the law. 

U. S.—^In re Paramount Publix Corpo¬ 
ration, C.C.AN.T., 85 P.Sd 83—City 
of Oakwood, Ohio, v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Ohio, 
81 P.2d 717—^Republic Creosoting 
Co. V. Boldt Const Co., C.C.A.Ohlo, 
38 F.2d 739—Coney Island Co. v. 
Mcintyre-Paxton Co., C.C.A.Ohio, 
200 P. 901. 

Mich,—Perklns v, Great Central 
Transport Corporation. 247 N.W. 
769. 262 Mich. 616. 

Ohio.—WiUiamson Heater Co. v. Ra- 
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dich, 190 N.E. 403. 128 Ohio St 124 
—^Baltimore & O. R. Co. v. Baillle, 
148 N.E. 233, 112 Ohio St 567— 
Hart v. Andrews, 132 N E. 846, 103 
Ohio St 218—State v. Hauser. 131 
N.E. 66, 101 Ohio St 404—City of 
Troy V. Schnell, 193 N.E. 782, 48 
Ohio App. 826—Thomas v. City of 
Buclid, 182 N.E. 605, 43 Ohio App. 
62—Great Lakes Stages v. Laing, 
174 N.E. 784, 38 Ohio App. 34, af- 
firmed 176 N.E. 698, 123 Ohio St 
878. 

(2) However, the oplnion of such 
court may be given precedentlal 
weight so far as not conflicting with 
syllabi.—Republic Creosoting Co. v. 
Boldt Const Co.. C.CJLOhio, 38 P.2d 
739. 

(3) The law of a case decided be- 
fore adoption of nile of supreme 
court of Ohio requiring syllabus of 
points decided by court to be ap- 
ppoved by concurring judge must 
be determined from oplnion.—-West¬ 
ern Indemnity Co. v. Crafts, Ohio. 
240 P. 1, 153 C.C.A. 37. 

(4) The so-called “syllabus rule” 
of the supreme court that the syl¬ 
labus of the case constitutos the law 
of the case, applies only to the de¬ 
cisions of that court.—^Walsh v. E. 
G. Shinner & Co., C.C.A.Del., 20 P. 
2d 586. 

(5) So decisions of the Circuit 
courts are to be found in the report¬ 
ed opinions, not in any purported 
syllabi, unless the syllabus is ap- 
proved and announced by the court 
as a part of the oplnion.—^Lehman v. 
Harvey, 187 N.E1, 28, 46 Ohio App. 
215, error dismissed 187 N.E. 201. 
127 Ohio St 169—Plannery v. Clfeve- 
land, C., C. & St L. Ry. Co., 26 Ohio 
Clr.Ct.,N.S., 49. 
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so far as it is warranted by the judgment of tbe 
court upon the facts,59 so that the syllabus and opin- 
ion are to be taken together to show what has been 
decided.®® However, in jurisdictions where the 


headnotes are given no special force by statute or 
rule of court, the opinion alone will be looked to for 
the original and authentic statement of the grounds 
of the decision.®! 


VIL EECOEDS 


§ 225. Nature and Necessity 

A record may be described as a memorlal or history 
of the JudiciaI proceedings In a case. Recorda must be 
kept in the higher or more important courts. 

A record is a memorial of a proceeding or act of 
a court of record, entered in a roll for its preserva- 
tion;®2 a memorial or history of judicial proceed¬ 
ings in a case, commencing with iht writ or com- 
plaint and ending with the judgment.®® The orig¬ 


inal entry of each matter in the course of a suit is 
essentially the record of that matter.®^ 

In view of the rule that the higher or more im¬ 
portant courts can speak only through their records, 
see infra § 237, it is universally required that such 
courts shall keep such records,®® the object being 
to secure an accurate memorial of all the proceed¬ 
ings in the case so that persons interested may as- 
certain the exact state thereof.®® So the only court 


S9. Ga.—^Denham v. Holeman, 26 
Ga. 182, 71 Am.D. 198. 

Me.—Brown v. Rallway Express 
Agrency, 188 A. 716, 184 Me. 477. 
00. Ga.—^Walker v. City of Oairo, 
121 S.R 138, 31 Ga.App. 307. 
Opinion as ald to intexpretatiLon of 
syllabus 

The court’s reasoning In the body 
of the declsion is an aid to the cor- 
rect Interpretation of the law as an- 
nounced in the syllabus.—Corbin v. 
Wilkinson, 62 P.2d 45, 176 Okl. 247. 

61. XJ.S.—Burbank v. Bmst, 34 S. 
Ct 299. 232 XJ.S. 162, 68 L.Ed. 561, 
aHirming 66 So. 430, 129 La. 628. 

La.—Cabral v. Victor & Provost, 168 
So. 821, 181 La. 139. 

N.J.—Harris v. Lahn, 4 A.2d 772, 122 
N.J.Law 91, followed in Jarossew- 
ski V. Fennsylvanla H. Co., 5 A.2d 
678, 122 N.J.Law 360. 

Ohio rule see supra note 58. 

XTot part of decision 

Syllabus by unofflcial reporter, or 
even by court, is no part of declsion. 

■—Ohio Valley Pire & Marine Ins. 
Co.*s Recelver v. Skasrgrs. 287 S.W. 
969, 216 Ky. 536. 

62. XJ.S.—Powler v. Byrd, Super. 
Ark., 9 F.Cas.No.4,999a, Hempst. 
213. 

63. Pa.—^Mldwest Piping & Supply 
Co. V. Thomas Spacing Mach. Co., 
167 A. 636, 640, 109 Pa.Super. 671, 
Quoting: Corpus ^Uxis. 

16 C.J. p 971 note 49. 

Othax expressions 

(1) “The records of the courts are 
memorlals of their proceedingrs.”— 
Plates V. Gary State Bank, Ind.App., 

17 N.E.2d 486, 487. 

(2) “The record of a court is a 
solemn memorial of its doings In the 
case to which it relates.”—^Polichln- 
ski V. State, 230 N.W. 718, 201 Wls. 
677. 

Oouxt raooxds 

(1) The expression “court records” 
has been held to refer to the evi- 

21C.J.S.-27 


dence of the proceedingrs had at a 
court, the object of which is to pre- 
serve a memoriaL—^Allen v. Phillips, 
112 S.W. 403,. 404, 87 Ark. 186. 

(2) The term has been held not. to 
apply to records in the department of 
Public safety relatingr to the trial of 
a police patrolman before the di¬ 
rector of Public safety.—State ex 
rei. Plynn v. Davis, 187 N.B. 729, 
730, 46 Ohio App. 46. 

(1) A “file” may mean the record 
of the court.—^Holman v. Chevaillier, 
14 Tex. 337, 339^—Jones v. Wells, 
3 Tex.A.Civ.Cas. § 94. 

(2) The ‘Ule” in a cause includes 
original subpoenas issued for wit- 
nesses and all papers belon^ng to 
the cause.—^Jackson v. Mobley, 47 
So. 690, 167 Ala. 408. 

JUdioial records 

(1) “Judicial records are memori- 
als, in rolls or writings on paper or 
parchment of the proceedings or 
acts of courts of Justice.”—State v. 
Brewer, 97 So. 160, 161, 19 Ala.App. 
291. 

(2) A Judicial record has also been 
defined as a precise history of a suit 
from its commencement to its ter- 
mination, Including the conclusions 
of law thereon, drawn by tbe proper 
offlcer for the purpose of perpetuat- 
Ing the exact state of facts.—Burge 
V. Gandy, 59 N.W. 369, 41 Neb. 149, 
162—34 aJ. p 1185 note 71. 

(3) “Judicial records have been de¬ 
fined as those associated with the 
progress of lltlgated cases.”—^Delco 
Ice Mfg. Co. V. Prick Co., 178 A. 
136, 137, 318 Pa. 837. 

(4) A Judicial record may be em- 
braced within the meanlng of the 
term “public writing.”—Hibernia 
Sav. & Loan Soc. v. Boyd, 100 P. 239, 
242, 166 CaL 193. 

Becorda and mlnutes 

(1) There is a technical dilference 
between records and mlnutes.— 
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[ Warden of XT. S. Penltentiary Annex 
at Ft. Leavenworth, Kan., v. De 
Londi, C.C.A.Ean.. 62 F.2d 981, re- 
verslng, D.C., In re De Londi, 2 F. 
Supp. 266. 

(2) “Minute” compared with “rec¬ 
ord” see C.J.S. definition Minute, also 
40 C.J. p 1212 note 52 [al. 

84. Pa.—^Wilkins v. Anderson, 1 
Phila. 184. 

65. Conn.—^Banach v. Bohin^, 189 
A. 688, 107 Conn. 166. 

Ind.—0*Malia v. State, 192 N.E. 486, 
207 Ind. 308. 

Ky.—^Bquitable Trust Co. of Dover v. 

Bayes, 226 S.W. 390, 190 Ky. 91. 
Mich.—Burk v. Amos, 247 N.W. 197, 
198, 262 Mich. 332, citlng Oozpus 
Juris; 

15 C.J. p 971 note 60. 

Attendanee and feas of wftnssses 
The duty of keeping a record of 
the wltnesses In a case, their at- 
tendance and mlleage, has been held 
to devolve on the clerk of the court 
rather than on the trial Judge, and 
tt will be presumed that the clerk 
has properly performed his duty in 
thls respect.—Joyner v. City of Seat- 
tle, 258 P. 479, 144 Wash. 641. 
IKunloipal court 

Under partlcular statutory provi- 
sions it has been held that a mu- 
nlcipal court was required to keep a 
record.—^Demereaux v. State, 172 N. 
E. 561, 36 Ohio App. 418. 

Parties 

The addition of new parties or 
the substitution of parties in a 
pending case requires that such mat¬ 
ter appear in the record of the 
court’s proceedings.—^Fountain v. 
Pierce, 176 N.B. 444, 123 Ohio St. 
609. 

66i. Md.—^Forest Lake Cemetery v- 
Baker, 77 A. 858, 113 Md. 529. 
Assignments of error are retalned 
in the supreme court of Pennsyl- 
vanla for the express purpose of 
showing what that court declded In 
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orders entitled to recognition are those appearing 
o£ record or intended, at the time when they were 
made, to appear on the record,®*^ and all orders of 
court not jentered of record are extra-judicial and 
void.®8 Only the records which are made in the 
course of judicial duty are, however, of force.®® 

The power of the court to supply lost or de- 
stroyed records is considered in the C.J.S. title Rec¬ 
ords § 42, also 15 C.J. p 980 note 85, 53 C.J. p 634 
note 60-p 642 note 39, 

§ 226. Making and Requisitos 

Records must be made*and kbpt fn such manner as 
to Show the true state of the court*B busfness. 

The dockets, minutes, and records of a court of 
record must be made and kept in such manner as 
to represent the true state of the court^s business.^® 

In compliance with this requirement it has been 
held that the court records should show all the pro- 
ceedings of such court whatever proceedings the 
law or practice of the court requires to be en- 
rolled;'^2 and matters required by statute to be 
shown and without regard to statute it has been 
held that the court record should show those pro¬ 


ceedings which are vital to.the cause presently be- 
fore the court.^^ Where a court consists of several 
judges, a transcript of the record should show that 
there were justices enough to constitute a court, and 
therefore having authority to make, or cause to be 
made, a record of the court.76 The minutes of the 
court should show all motions, or at least their 
substance.*^® On the other hand it has been held 
that the record need not show matters which would 
not aid the appellate court in deciding questions of 
law.77 Proceedings not required to be^ enrolled 
need not be shown on the record unless required 
by order of court nor does a failure of the min¬ 
utes formally to recite the opening of the court 
necessarily constitute a fatal defect.'^^ It has also 
been held unnecessaiy that the minutes of a court 
should state the place at which the court sat.-*® The 
nile that a court of record can act only through its 
orders made of record does not require, where the 
court has large administrative and executive pow- 
ers, with authority to appoint agents, that all the 
acts -of the agents should appear of record.8i A 
report by a trial court in the course of its adminis¬ 
trative duties, but having no effect on the decision 
of the court in the cdse before it, has no proper 
place in the court records pertaining to such case.*^ 


cases which have come before it.— 
Hali V. Delaware, L. W. K. Co., 118 
A. 669, 270 Pa. 468, 21 A.L.R. 1128. 
67- Ind.—0'Malla v. State. 192 N.E. 
435. 207 Ind. 308. 

68. La.—State v. Marionneaux. 45 
So. 389, 120 La. 455. 

Mo.—Medlin y. Platte County. 8 Mo. 
235. 40 Am.D. 135. 

69. Me.—State v. Houlehan, 83 A. 
1106. 109 Me. 281. 

Mo.—Fenn v. Reber, 132 S,W. 627, 
153 Mo.App. 219. 

16 C.J. p 971 note 64. 

70. Gku—Smlth v. Merchants* & 
Farmers' Bank. 96 S.H. 342, 22 Ga. 
App. 605. 

Duty of clerk to make records see 
Clerks of Courts § 39. 

71. Ala.—McDonald v. Crawford, 
180 So. 130, 28 Ala.App. 163. 

Ga.—Brady v. Llttle, 21 Ga. 132. 

Pa.—Commonweaith v. Roblnson. 176 
A- 908, 317 Pa. 321. reversin? Com¬ 
monweaith V. Pent, 170 A. 401, 112 
Pa.Snper. 216. < 

Vothiair left to nnxeoorOsd memory 
“It is a pxile, and the only safe 
one . . . that in judicial pro- 

ceedingrs nothiner is to be left to un- 
recorded memory.”—McDonald v. 
Crawford. 180 So. ISO. 131, 28 Ala. 
App. 163. 

Beoord apeaUng for itself 

“The record must speak by and 
for itself. without the aid of oral 
proof or human recollection.**—Mc¬ 
Donald y. Crawford, supra. 


Test 

“The record must be so complete 
that a succeedingr offlcer, cominer into 
the place of the one before which 
the business was transacted, can- 
not reasonably mistake what was 
done/'—^McDonald y. Crawford. su- 
prcu 

Cases pendlng* 

The court must be able to ascer- 
tain from the dockets, minutes. and 
records. without the aid of a Jury. 
what cases are pendingr and what are 
not pending.—Smith y. Merchants' & 
Farmers’ Bank, 96 S.D. 342. 22 Ga. 
App. 606. 

78. Mo.—State ex rei. May Depart¬ 
ment Stores Co. y. Haid, 38 S.W. 
2d 44, 827 Mo. 667. 

73- lowa.—^Booth* y. Cady, 267 N.W. 
802, 219 lowa 439. 

Porpose of statute requlring clerk 
of dlstrlct court to keep probate 
record containmg orders or other 
proceedings in probate matters and 
orders authorlzing sale or mortgage 
of realty by executor, administrator, 
or guardian was to make at once 
available to public record of probate 
matters aflectijug title to reaJty.— 
Booth V. Cady, supra. 

74- Pa.—Commonweaith y. Robin- 
son, 176 A. 908, 317 Pa. 321, .re- 
yersing Commonweaith y. Pent, 
170 A. 401, 112 Pa.Super, 215. 

Sweaxing of Jnzy 

The swearing of the Jury in a 
oriminal case should appear from the 
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record under the text rule.—Com¬ 
monweaith V. Robinson, supra. 

7R. N.a—State y. King, 27 N.C. 
208. 

76. La.—Suarez y. Suarez, 104 So. 
616, 158 La. 682. 

77. Cal.—People v. Murphy, 200 P. 
484, 63 Cal.App, 474. 

Kesitatlon. of witness 
The refusal of a trial Judge to 
have the record show that a witmess 
hesitated to answer a question was 
not error, since the fact was ap¬ 
parent to the Jury, and since the 
length of time taken by a witness to 
conslder the answer he should give 
to a question would not aid the 
appellate court in deciding ques¬ 
tions of law.—^People v. Murphy, 
Buprcu 

78- Mo.—State ex rei. May Depart¬ 
ment Stores Co. v. Haid, 38 S.W.2d 
44. 827 Mo. 567. 

79. La.—State v. Harp, 63 So. 600, 
133 La. 1007. 

80. Ga.—Justices Talbot County In¬ 
ferior Ct y. House,. 20 Ga 328. 

81- U.S.—^Bullltt County v. Washer, 
9 S.Ct. 499, 130 U.S. 142, 32 
L.Dd. 885. 

82. CaL—Grlvl v. Superior Court in 
and for Los Angeles County, 46 
P.2d 181. 8 Cal.2d 463. 
Beprimandlng attomey 

Judge hearlng dlvorce proceedlng 
had no Jurisdictlon to file with rec¬ 
ords of case a report wherein Judge 
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A rejected tender of a plea of g^ilty of assault 
and battery, on arraigmnent for shooting with in- 
tent to kill, should not be recorded on the court^s 

joumal.S^ 

WJiat constitutes record. The record of a court 
of record has been held to consist of the docket or 
cntry book, the file, and the minutes of the court.^^ 
Moreover, it has been held that in a broad sense 
such written memorials as a statutory register of 
actions, files, minutes, orders, decree, judgment, 
statutory judgment book and statutory docket are 
judicial records.85 In actions at law the docket 
entries have been held to constitute the record untii 
the full and extended record is made up.*® In con- 
sonance with these more liberal views it has been 
held that court minutes kept by the clerk on being 
approved by the trial judge are as effective as if 
written by the court in a case where it appeared 
that the trial judge passed on the minutes it was 
held that, where the clerk puts the minutes of rec¬ 
ord, they constitute sufficient journal entries of rec- 
ord,88 and all the authorized written minutes made 
in the course of the case, have been treated as part 


of the record, whether made in the minute book, ap- 
pearance docket, continuance docket, trial list, or 
argument list, or placed among the files.*® Under 
particular statutory provisions authorizing the ap- 
pointment of a court reporter it has been held that 
his record as kept becomes an official record of 
the court.®® In view of the definition of a court 
record as a memorial or history of judicial proceed- 
ings commencing with the writ or complaint and 
ending with the judgment, see supra § 225, it is 
held that pleadings®! and depositions or other forms 
of written evidence®^ in a case constitute part of 
the record. It has been held, moreover, that, when 
filed as required by statute, a notice of appeal be¬ 
comes a part of the record in a case.®* Further, 
an original transcript of testimony may remain a 
record of the lower court, although filed with the 
clerk of an appellate court as part of the tran¬ 
script of the record of the case.®^ 

On the other hand, various writings associated 
with judicial proceedings have been held to consti¬ 
tute no part of the court records. For example, 
there are cases which hold that the minutes consti- 


teprimanded plalntlffs attomey for 
violation of court nile reaulring that 
default dlvorce cases he set through 
calendar department where alleged 
violation had no effect on Inter- 
locutory decree entered,—Grivi v. 
Superior Court In and for Los Ange¬ 
los County, supra. 

Bemarks refleotlnff on parties 

Remarks hy the court reflecting on 
the parties to the cause made after 
denial of a motlon to strike have 
no proper place in the record of such 
court.—State v. District Ct., 97 P. 
1032, 37 Mont. 690. 

83. Ohlo.—CanteV v. State, 106 N.E. 
656, 90 Ohio St. 1. 

84. La.—^Anderson v. Thomas, 117 
So. 573. 166 La. 512. 

'Pocket” ’ 

(1) An abatract, minute, or memo¬ 
randum of orders of court made 
from time to time during the day Is 
usually put down in a book com- 
monly termed the “docket.’* 

IU.—^Morgan Hastlngs Co. v. Gray 
Dental Co., 108 IlLApp. 98. 

Pa.—^Mldwest Piplng & Supply Co. v. 
Thomas Spacing Mach, Co., 167 A. 
636, 640, 109 Pa.Super. 671, citing 
Corpus Juris. 

(2) “The docket is only a court 
book in which the judicial proceed- 
ings constituting the record are 
briefly noted.”—^Mldwest Piping & 
Supply Co. V. Thomas Spacing Mach. 
Co., supra. 

lUnutes 

(1) “Ordinarily the clerk keeps a 
minute book and enters up his orders 
from the same, as memoranda of the 


proceedings.”—^Warden of U. S. Peni- 
tentiary Annex at Ft. Leavenworth, 
Kan.. V. De Londi, C.C.A.Kan.. 62 P. 
2d 981, 982, reversing, D.C., In re De 
Londi, 2 F.Supp. 256. 

(2) “The minutes . . . purport 

to glve the orders, actions, and de- 
crees of the court.”—First Nat. Bank 
of Pocatello v. Poling, 248 P. 19, 20, 
42 Idaho 636. 

(3) “At common law, the minutes 
were merely memoranda from which 
records were made up after the term, 
but under modem practice the min¬ 
utes are kept by the clerk, and usual¬ 
ly authenticated by the Judge.”— 
First Nat. Bank of Pocatello v. 
Poling, supra. 

85. Idaho.—^Bvans v. District Court | 
of Flfth Judicial Dist., 293 P. 323, 
50 Idaho 60. 

Xnclusiou lu Jndgme]it roU 
Judgment roll, files, papers, and 
orders in case, whether or not in- 
duded in the judgment roll, are judi¬ 
cial records.—^Evans v. District 
Court of Flfth Judicial Dist, supra. 

8& Mass.—^Washington Nat. Bank 
V. Williams, 77 N.B. 383, 190 Mass. 
497. 

15 CJ. p 979 note 59 Ca], [b]. 

Poox debtor^s rseogrnixanoe 
Where minutes of the trial of an 
actlon on a poor debtor’s recog- 
nisance in the nature of docket en¬ 
tries contain a statement of what 
was done at the trial, they may be 
considered as coz»tituting the record 
itself untii extended.—Warburton v. 
Gourse, 79 N.E. 270, 193 Mass. 203. 
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87. La—Calhoun v. Serio, App., 161 
So. 772. 

15 C.J. p 979 note 69 [c]. 
sa XT.S.--Warden of U. S. Penlten- 
tiary Annex at Pt. Leavenworth, 
Kan., V. De Londi, C.C.A.Kan., 62 
i F.2d 981, reversing, D.C., In re De 
Londi, 2 F.Supp. 256. 

89. Pa—^Wllkins V. Anderson, 1 
Phila 134. 

9C^ Tex.—^American Nat Bank of 
Wichita Falis v. Haggerton, Clv. 
App., 260 S.W. 279. 

91. IlL—^Bocock V. Leet, 210 111. 
App. 402. 

Claim agalnst estato 

As a pleadlng in the case, a claim 
filed agalnst an estate is a part of 
the record.—^Bocock v. Leet, supra 

92. Ark.—Chicago Tltle & Trust 
Co. V. Hagler Special School Dist, 
12 S.W.2d 881, 178 Ark. 443. 

IIL—See Fischer v. Haxtun, 210 IlL 
App. 506. 

Xa chanoexy oase 

Under the practice prevailing in 
Arkansas it has been held that depo¬ 
sitions when filed, or oral evldence* 
ordered to be reduced to writing, be- 
come part of the record in a chan- 
cery court—Chicago Title & Trust 
Co. V. Hagler Special School Dist, 
12 S.W,2d 881. 178 Ark. 443. 

93. lowa—^Bloom v. Sioux City 
Tract Co., 126 N.W. 909, 122 N.W. 
831, 148 lowa 452. 

94k Ky.—^Harbison & WaJker Co^ 
Southern Dept V. White, 114 S.W. 
260. 
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tute na part of the record of a court.^® Proceeding 
on the theory that the court reporteris notes are 
merely the record of certain of the proceedings on 
the trial of a cause, it has been held that such notes 
do not, ordinarily, constitute the minutes proper and 
constitute no part of the court records.^® Among 
the other writings and entries which have been held 
to constitute no part of the records of courts are: 
The trial list of causes entries made by the clerk 
in his docket book;9* a "subpoena docket/'^® and 
an entry made by the clerk in the record pursuant 
to court order but after the term.i Unless made 
so by agreed statement, or the like, affidavits, depo- 
sitions, and matters of parpl evidence have been 
held to constitute no part of the record.2 

Authentication. It is generally required by stat¬ 
ute that the records or minutes of a court shall be 
signed by the judge^ or by the clerk.** This re- 


quirement has under some statutory provisions been 
held to be mandatory and essential to the validity 
of the record.® In consonance with this view it 
has been held that a statute requiring that the min¬ 
utes shall be drawn up, read, and signed on the 
last day of the term imposes a mandatory duty® 
which cannot be complied with by a signing of the 
minutes after the term has expired by operation of 
law and the court is in vacation.^ Under other 
statutes the requirement for signing is considered 
to be merely directory,® so that failure to sign the 
record before adjournment does not affect the va¬ 
lidity of judgments or orders of the court,^ includ- 
ing the order of final adjournment^® Where the 
essential requirements of a statute were that court 
proceedings be transcribed by the clerk and signed 
by the court, noncompliance with merely directory 
provisions which required reading by the clerk 


96. Colo.—Hoehne v. Trugillo, 1 
Colo. 161, 91 Am-D. 708. 

Ky.—^EJqultable Trust Co. of Dover v. 

Bayes, 226 S.W. 390, 190 Ky. 91. 
Wyo.—State v. Scott 247 P. 699, 35 
Wyo. 108. 

Bea4K)xi for mia 

“It was not the Intentlon that 
permanent records of the court 
should be preserved in minute books, 
which are solely for the purpose of 
keeplng of the business that comes 
before the court or is transacted by 
it.”—^Eauitable Trust Co. of Dover v. 
Bayes, 226 S.W. 390, 391, 190 Ky. 
91. 

Beeordlntf of minatas inaffactiva 

Hecordmg the minutes in the 
Journal merely as a record of the 
minutes adds nothlng to their force 
and efCect as a record.—State v. 
Scott, 247 P. 699, 35 Wyo. 108. 

Bonsrh minatas of oommlsslonar or 
oooxt have been held to constitute no 
part of the official records of such 
court.—^Van Tlger v. Superior Court 
in and for Los Angeles County, 60 
P.2d 861, 7 Cal.2d 377. 

96L Idaho.—^First Nat. Bank v. 
Poling, 248 P. 19, 42 Idaho 636. 

97. Pa.—^Moore v. EUine, 11 Pen. & 
W. 129. 

98. Conn.—Weed v. Weed, 25 Conn. 
337. 

99. Ala.—Jackson v. Mobley, 47 So. 
690, 157 Ala. 408. 

l. N.C.—Austln V. Rodman, 8 N.C. 
71. 

8. U-S.—^Baltimore & P. R. Co. v. 
Sixth Presb. Church, 91 U.S. 127, 
23 L.£!d. 260. 

3k Conn.—^Banach v. Bohlnski, 139 
A. 688, 107 Conn. 156. 

R.I.—Colagiovanni v. Distrlct Court 
of Sixth Judicial Dist., 133 A. 1, 
47 R.L 323. 


Tenn,—State v. Hardln, 43 S.W.2d 

924, 926, 163 Tenn. 471, Quotlng 

Corpus Juris. 

16 C.J. p 973 note 86. 

Uoda of signing 

(1) Reaulrements for the signing 
of court records have been held to 
contemplate the signature of the 
presiding trial Judge in his proper 
name rather than by his inltials.— 
Pairbanks v. Beard, 141 N.B. 690, 247 
Mass. 8. 30 A.L.R. 698. 

(2) Accordingly in a case where a 
record entry was signed with the inl¬ 
tials of the presiding Judge, it was 
held that they might be disregarded 
as part of the record.—Fairbanks v. 
Beard, supra. 

Presomptlons 

(1) In the absence of any proof 
to the contrary. It may be presumed 
that the minutes of the court were 
signed by the Judge.—Sweeney v. 
Sweeney, 46 S.B. 76, 119 Ga. 76, 100 
Am.S.R. 159. 

(2) Similarly it has been held, 
where the trial Judge’s failure to 
sign the minutes was relied on, that 
the fact that minutes had not been 
assalled as to correctness and stood 
on record as court'a own acts ralsed 
atrong presumptlon that they were 
approved by Judge.—Calhoun v. 
Serio, Lia.App., 161 So. 772. 

Becords kept by another tribunal 

If the records of one tribunal are 
required to be kept with another and 
are made records of such other, they 
may be authenticated by the seal 
and signatures of the chief Judge 
and clerk of the court in which they 
are deposited.—^Taylor v. Barron, 35 
N.H. 484. 

Beoords of predeeessor 

On application to the surrogate to 
sign the records of a predeeessor 
left incomplete, it is proper to re¬ 
quire proof, by affldavit op otherwise, 
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of the fact and to recite in the 
record the mode in which completed. 
—Matter of Espie, 2 Redf.Surr., N.T., 
445. 

4. Conn.—^Banach v. Bohinski, 189 
A. 688. 107 Conn. 156. 

5. Ky.—^Equitable Trust Co. of 
Dover v. Bayes, 226 S.W. 390, 190 
Ky. 91. 

Orders 

Under the text rule it has been 
held that sigming of the record by 
the trial Judge Is required to make 
operative, orders entered in such 
record.—^Equitable Trust Co. of 
Dover v. Bayes, supra. 

Vnslgned mlnntes 
The minutes of a term of court 
not signed by the Judge have no 
force.—Johnson v. Johnson, 2 Heisk., 
Tenn., 521. 

6. Mlsa—^Watson v. State, 146 So. 
122, 166 Miss. 194. 

WUtlng aud eutry as part of mluates 

Wnting or entry on court's minute 
book does not become part of min¬ 
utes wlthin the meaning 'of such 
statute until the tentatlve minutes 
are reaA and signed by presiding 
Judge.—^Watson v. State, supra. 

7. Miss.—^Watson v. State, supra- 

8 . Ark.—^American Inv. Co. v. Hili, 
292 S.W. 675, 173 Ark. 468. 

OkL—^Franks v. Franks, 7 P.2d 866, 
165 OkL 91. 

R.I.—Colagiovanni v. District Court 
of Sixth Judicial Dist., 133 A. 1. 
47 R.I. 323. 

Tenn.—State v. Hardin, 48 S.W.2d 
924, 926, 163 Tenn. 471, quoting 
Ctoxpus Juris. 

15 C.J. p 974 note 87. 

9 . Ark.—American Inv. Co. v. HilL 
292 S.W. 675, 173 Ark. 468. 

10. Ark.—Femwood Mining Co. v. 
riuna, 205 S.W. 822, 136 Ark. 107. 
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in an audible voice was held not to affect the va- 
lidity of orders made.^i In the absence of a law 
so requiring", records need not be made out at length 
and signed by the judge before the close of the 
term.^2 A statute confirming all acts of surrogates 
in certifying the records has been held to cover the 
record of a will in a case existing and undetermined 
in the courts at the passage thereof.13 

A statute requiring that the court reporter shall 
within a reasonable time after trial write out and 
certify the record thereof has no application to 
daily transcripts fumished to court and counsel 
during the course of trial.^^ 

Indexes. A statute requiring the judges to su- 
perintend their records and to require that the dock- 
ets “and all indexes to the record be correctly made 
out at the proper time” does not authorize them to 
order. new indexes to their records 2 . stat¬ 

ute authorizing the transcribing or copying of rec¬ 
ords, when obliterated or in a ruinous condition, has 
been applied to indexes in such condition.^® 

Language. Under applicable constitutional or 
statutory provisions it is essential that the records 
of courts shall be kept in the English language.^^ 
An act requiring the use of the English language in 
the records of the courts in the Philippine Islands 
has been held to be prospective only.i* 

Requiring record to be read, Purpose of a stat¬ 
ute, requiring that court proceedings be entered 
in a specified book and be read in open court by 
the clerk thereof at the next session, is to permit 
correction of errors or omissions in the record^® 

Sealing of papers. The parties to an action have 
been permitted to have the papers before the court 
at the hearing of the cause sealed, to be opened only 
on order of the court^O 

11. Ky.—^Kitchner v. Common- 
wealth, 268 S.W. 286, 206 Ky. 707. 

12 . U.S.—Spragrue v. Lltherberry, 

C.C.Ohlo, 22 F.Cas.No.18,261, 4 

McLean 442. 

15 C.J. p 974 note 88. 

‘Ve varletnx” 

If a book containingr the entry of 
the minutes is signed by the presid- 
ing judge at the end of the term, it 
need not be paraphed **ne varie¬ 
tur."—State V. Hardaway, 24 So. 320, 

50 La.Ann. 1345. 

13 . N.Y.—Fetes v. Volmer, 11 N.T. 

S. 552, 58 Hun 1. 

14 . Cal.—Dewing v. Chow, 19 P.2d 
12, 129 CaXApp. 441. 

15. Mo.—^Ward v. Cole County Ct, 

50 Mo. 401. 

16 . Ky.—^Marion County v. Spald- 
ing, 131 S.W. 1019. 141 Ky. 27. 

16 C.J. p 974 note 91. 


Separate records, The legislature may, by stat¬ 
ute, require separate dockets to be kept by county 
and Circuit courts and it has been held not ir- 
regular to keep the minutes of civil cases in one 
book, and those of criminal cases in another .22 

What are entries; requisites thereof. An “entry” 
as applied to judicia! proceedings has been held to 
be a statement of a conclusion reached by the court 
or an act done during the progress of a cause which 
is spread of record and designed to fumish incon- 
testable evidence of the matter stated.25 In the 
abSence of any prescribed form in which the min¬ 
ute entries of a court are to be made they should 
Show substantially all that was done on the trial 
that the law requires, and this should be set out 
in fit and expressive words.^^ The legislature 
may authorize the presiding judge of a court to 
prescribe abbreviated forms of entries of orders 
in the records of the court, but such legislation 
does not authorize the use of forms containing 
abbreviations of words which render them unintel- 
ligible, or the making of entries in any language 
other than English.25 Under the view that the min¬ 
utes of a court are not the records on which orders 
or judgments are recorded but are merely the mem¬ 
oranda of what takes place in court, made by the 
authority of the court, see supra this section, it has 
been held that a particular entry of an order for the 
removal of a cause was in compliance with a stat¬ 
ute requiring that such order be entered on the min- 
utes.2® The practice of preparing entries for the 
court to sign and enter of record is proper.27 The 
judge*s notes should be entered by the clerk on the 
docket when orders, verdicts, etc., do not show more 
fully the action of the court.28 Minute entries by 
a federal circuit court clerk in a record recognized 

22. Ala.—Jackson v. Mobley, 47 So. 

590, 157 Ala. 408. 

Ga.—Wilson v. State, 69 Ga. 224. 

93. Ind.—^McMillan v. Plymouth 

Electric Light & Power Co., 123 N. 
E. 446, 70 Ind.App. 336. 

BiU of eacoeptloiLs containing the 
evidence in a case has been held not 
to constitute an "entry*’ within the 
jneaning of the text.—^McMillan v. 
Plymouth Electric Light & Power 
Co., 123 N.E. 446, 70 Ind.App. 336. 

94b Ala.—^Pate v. State, 98 So. 819, 
19 Ala.App. 548. 

ai. IU.—Stein v. Meyers, 97 N.E. 
295, 253 111. 199. 

26. N.D.—State v. Marty, 203 N.W. 
679, 62 N.D. 478. 

97. lowa—Stephens v. Mariou, 107 
N.W. 614, 132 lowa 490. 

98. Ga.—^Brady v. LitUe, 21 Ga. 132. 


17. 111.—Stein v. Meyers, 97 N.R 
295, 253 111. 199. 

Frovlsloii InappUoable 

A memorandum of the list of 
‘•papers flled and writs issued” kept 
by the clerk of the court, from which 
papers and writs a record thereof is 
made. Is not a record, within the 
meaning of a constitutional provl- 
sion requiring the preservatlon of 
court proceedings by record in the 
English language.—Isbitz v. Chica- 
go City R. Co., 192 IlLApp. 487. 

18. Philippine.—^Montilla v. Au- 

gustinlan Corp., 24 Philippine 220. 

19. Va.—^New York Life Ins. Co. v. 
Barton, 186 S.B. 66, 166 Va. 426. 

20. S.C.—^Ex parte Davidge, 63 S.E. 
449. 

91. Or.—^Western Sav. Co. v. Cur- 
rey, 65 P. 360, 89 Or. 407, 87 Am. 
S.R. 660. 
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by the court as its minutes are valid, although made 
with a rubber stamp.^® 

Time when entries niay be made. The clerk of a 
federal Circuit court has until the end of term in 
which to complete the minute entries for the term, 
and it has been held that a state court has the right 
at any time during the term to make a record entry 
of proceedings which were had previously in the 
same term and direct that such entries be made to 
appear as of the date they are directed to be 
made.si It has been held, moreover, that, when 
through negligence or oversight the formal order of 
convening a term of court has not been entered on 
the Journal entry may be made in conformity with 
the facts during or after the expiration of the 
term.®2 On the other hand, it has been held that 
a clerk in a state court has no authority after ad- 
joumment of court to write out in full his minutes 
of the preceding day.^^ Under a statute contem- 
plating that all entries on the minutes *of state Cir¬ 
cuit courts shall be made in term time under the 
supervision of the particular court, clerks of such 
courts have no authority to make such entries while 
the court is in vacation, and this notwithstanding 
the particular entries are made in accordance with 
•the bench notes of the trial judge.®^ Moreover, 
under a statute requiring that separate subpoena 
dockets be kept in civil and criminal cases, it has 


been held that required entries as regards subpcenas 
be made within a reasonable time after their issu- 
ance and retum, and entries made after final dis- 
position of the cause are too late.®® 

Liability for change by clerk. Where a change 
in the minutes of a trial court was made by its 
clerk before they were signed by the judge at the 
end of the term, the party who procured the clerk 
to make the change was not liable to the party in- 
jured.®® 

§ 227. Entries Nunc Pro Tunc 

a. Nature, object, purpose, or function 

b. ' Authority to make 

c. Time for making 

d. Proceedings for entry 

e. Operation and effect 

s. Nature, Object, Purpose, or Function 

An entry nunc pro tunc Is an entry made now of 
something which was previously done and to be effective 
as of the former date. 

An entry nunc pro tunc is an entry made now 
of something which was previously done, to have 
effect as of the former date,®^ the function, object, 
or purpose of such entry being to make the record 
speak the truth;®® to supply on the record some¬ 
thing which has actually occurred,®® but has been 


89. U.S.—parte Harlan, C.C.Fla., 
180 F. 119, afflrmed 31 S.Ct. 44, 218 
U.S. 442, 64 L.Bd. 1101, 21 Ann. 
Cas. 849. 

90, U.S.— Bjl parte Harlan, supra. 

aOl. Mo.—Orecellus v. Home Helsrbts 
Co., 217 S.W. 508. 

Ordex uot voUL 

Where the order of a particular 
state court settlng* the Jury cases 
and relatingr to the drawin? of the 
Jurles had been announced in open 
court, it was held that the mere fact 
that such order was not 'wrltten in 
the minutes of the court until a lat¬ 
er day of the term did not render 
the order void.—Soverelgn Camp* W. 
O. W., V. Gay, 104 So. 896, 20 Aia. 
App. 660, reversed on other grounds 
Bx parte Gay, 104 So. 898, 213 Ala. 
5 . 

BeooUeotion. of Judffo as basis 

(1) Under the vlew that the entry 
oontemplated by the text rule is not 
nunc pro tunc, it is held that, si|ch 
entry requiring a wrltten memoran¬ 
dum as a basis, the entry contem- 
plated that the mere recollection of 
the Judge is a sufficient basis.—Cre- 
celius V. Home Helghts Co., 'Mo., 217 
S.W. 608. 

<2) Wrlting as basis for entry 
nunc pro tunc see infra S 227. 


32- Okl.—Comelson v. State, 267 P. 
1109, 37 OkLCr. 838. 

33. Ky.—Johnson v. Commonwealth, 
80 Ky. 377. 

att. Ala.—^Ex parte Bealrd, 116 So. 
367. 217 Ala. 366. 

35. Ala.—Jackson v. Mobley, 47 So, 
590. 157 Ala. 408. 

33* Ala.—^Wilder v, Bush, 75 So. 143, 
201 Ala. 21. 

37- Mich.—^Kem v. Sample, 206 N. 
W, 632, 238 Mich. 140. 

Absence of •words *<nnno pro tnno” 

I does not prevent an entry for cor- 
rection of a record as of a former 
date from being actually an entry 
nunc pro tunc.—Bilis v. Clarke, 160 
S.B. 780, 173 Ga. 618. 

Restxiotlon^ to Judldal proceedings 
“The flling of a paper nunc is a 
practlce pecullar to the conduct of 
Judlcial proceedings.”—^In re TaJcel, 
196 N.T.S. 866, 357, 118 Misc. 641. 

93. Ariz.—^American Surety Co. of 
New York v. Mosher, 64 P.2d 1026, 
48 Arlz. 652—^Rae v. Brunswick 
Tire Corporation, 40 P.2d 976, 46 
Arlz. 136. 

Ark.—Richardson v. State, 273 S.W 
867, 169 Ark. 167. 

CaL—^Boyd v. Lancaster, App., 90 P 
2d 317. 


KaiL—Schneider v. Schneider, 78 P. 

2d 16, 147 Kan. 621. 

Mo.—Osagera v. Schaff, 240 S.W. 124, 
293 Mo. 333. 

Ohlo.—National Life Ins. Co. v. 
Kohn, 11 N.B.2d 1020, 138 Chio St 
111—Baylor v. Killinger, 186 N.E. 
612, 44 Ohio App. 623. 

Okl.—^Woodmansee v. Woodmansee, 
278 P. 278, 137 Okl. 112—Smiley v. 
State, 1 P.2d 829, 61 Okl.Cr. 364— 
Ex parte Holmes, 287 P. 801, 47 
Okl.Cr. 6. 

16 C.J. p 972 note 73 [a]. 

Purely mlnlsterlal 

“Its function is purely mlnlsterlal 
in nature.”—Spears v. State, 123 S. 
W.2d 674. 676, 136 Tex.Cr. 55. 

39b Arlz.—^American Surety Co. of 
New York v. Mosher, 64 P.2d 1026, 
48 Ariz. 652—Rae v. Brunswick 
Tire Corporation, 40 P.2d 976, 46 
Ariz. 136. 

Ark.-Dickey v. Clark, 90 S.W.2d 236, 
192 Ark. 67. 

Mich.-Magoun v. Walker, 282 N.W. 

, 868, 286 Mich. 686. 

Mo.—State v. Turpln, 61 S.W.2d 946, 
332 Mo. 1012. 

Ohlo.—^National Life Ins. Co. v. 
Kohn, 11 N.B.2d 1020. 133 Ohlo St 
111 . 

Okl.—^Woodmansee v. Woodmansee, 
278 P. 278, 137, Okl. 112—Marker 
V. GiUam, 196 P. 126, 80 OkL 259. 
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omitted from the record through inadvertence or 
mistake>® More specifically it has been held that 
the purpose of a nunc pro tunc entry is to correct 
mistakes of the clerk or other court officer, or in- 
advertences of counsel, or to settle defects or omis- 
sions in the record, so that it will show what actu- 
ally took place.-^i It is not, on the other hand, the 
function of such entry by a fiction to antedate the 
actual performance of an act which never occur- 
red or to supply an entire omission to act with- 
in the time limit for such action;43 or to represent 
an event as occurring at a date prior to the time pf 
the actual event or to make the record show 


that which never existed,^^ or to res tore a lost rec- 
ord.^® Where the language of the court^s minutes 
was not inconsistent with the formal record entry, 
it was held that there was no occasion for a nunc 
pro tunc entry to make the record conform to such 
minutes.'*'^ 

b. Anthority to Make 

A court is authorized to correct Its own records by 
an entry nunc pro tunc. 

It is competent for the court to make an entry 
nunc pro tunc^® in order to correct its records so 


Tex.—Spears v. State, 123 S,‘W.2d 
674, 136 Tex.Cr. 66. 

15 C.J. p 973 note 77. 

**IiL otlier worda the office of a 
nunc pro tunc order is to record now 
for then what actually dld occur.**—- 
Eae V. Brunswick Tire Corporation, 
40 P.2d 976. 979, 45 Arlz. m, 

Other statements of tezt mle 

(1) “The purpose of a nunc pro 
tunc entry is to put 'in the record 
some actlon of the court which has 
heen omitted from the record.”—^Tay- 
lor V. State. 182 N.E. 294, 296, 191 
Ind. 200. 

<2) ‘Tts purpose is merely to in- 
sert into an otherwise incompleted 
record an entry of what actually oc- 
curred.”—Spears v. State, 128 S.W. 
2d 674, 676, 136 Tex.Cr, 66. 

40l Ark,—^Dlckey v. Clark, 90 S.W. 

2d 236. 192 Ark. 67. 

Kan.—Vlctory Life Ins, Co, v, Free- 
man, 65 P.2d 659, 145 Kan. 296. 
Mich.—Kagroun v. Walker, 282 N.W. 
868, 286 Mldbu 686—^Preeman v. 
Hulbert, 203 N.W. 158, 230 Mich, 
465. 

Okl.—Hines v. Armstrong:, 77 P.2d 
671, 182 Okl. 844—Marker v. Gil- 
lam, 196 P. 126, 80 OkL 259. 

41. U.S.—Reynolds v. U. S., D.a 
Okl., 18 P.Supp. 739. 

‘Tts office is . . . to fumish 

the record of an actlon really had, 
where its recordingr was omitted 
through inadvertence or mlstake.”— 
American Surety Co. of New Tork 
V. Mosher, 64 P.2d 1025, 48 Arlz. 562. 

1 

42 . CaL—St. Clair v. Joos, 226 P. 

623, 66 CahApp. 398. j 

Mich.—Preeman v. Hulbert, 203 N. 

W. 168, 230 Mich. 456, 

Ohlo.—Baylor v. lOlllnger, 186 N.B. 1 
512, 44 Ohio App. 623. 

Fillng of pleadliLgs 
Where certain pleadlngs had not 
In fact been flled, it was held that 
a nunc pro tunc entry whereby they 
would be marked “flled” as of a date 
prior to such entry was unavallable. 
—Stubbs V. Mendel, 98 S.E. 476, 148 
Ga. 802. 


Applicatioii to eouxt ordezs 

(1) As applied to court orders the 
function of a nunc pro tunc entry 
is not to make an order now for 
then, but to enter now for then an 
order prevlously made.—Schneider v. 
Schneider, 78 P.2d 16, 147 Kan. 621. 

(2) “The question on such order 
Is, therefore, what order was In fact 
made at the time by the trial court.” 
—Schneider v. Schneider, 78 P.2d 16, 
18, 147 Kan. 621. 

(3) Nunc pro tunc entry ordering 
name of next friend, appointed to 
appear for child, strlcken out after 
entry of adoption decree, and sub- 
stituting another who had not been 
appointed, was held to be erroneous 
under the text rule.—^In re Privette, 
186 N.E. 435, 45 Ohio App. 61. 

New Jndgment 

“The object of an order nunc pro 
tunc is not the rendering of a new 
judgment and the ascertainment and 
determination of new rights.”— 
American Surety Co. of New York 
V. Mosher, 64 P.2d 1026, 1080, 48 
Arlz. 552. 

43. Miss.—Green v. Myrick, 171 So. 

1 774, 177 Miss. 778. 

Certlflcatloii. of date 

Where there was a conflict as re- 
gards the date relatlng to the pres- 
entation of bilis of exceptions, a 
holding that the date certified by the 
trial court controlled was held not 
to violate the text rule.—Seeger v. 
State, 168 N.B. 677, 201 Ind. 469. 

Fzoving attendanoe of witaesBes 

Under statutes authorizlng recov- 
ery of fees for attendance of wit- 
nesses on proof presented withln a 
specifled time, their entire failure 
to act as required within the time 
prescribed by statute could not be 
cured by subsequent nunc pro tunc 
entry attempting to authorlze the 
making of such proof.—Green v. My¬ 
rick, 171 So. 774, 177 Miss. 778. 

44. Ohio.—^National Life Ins. Co. v. 

Kohn. 11 N.E.2d 1020. 183 Ohio St. 

111—^Devers v. Schreiber, 200 N.E. 

862, 61 Ohio App. 321. 
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FUlng of motion 

Where a motion was not actually 
flled until a certain date, an attempt- 
ed nunc pro tunc entry attempting 
to record such flling as of a earlier 
date was held to be Inelfectiva—^Na¬ 
tional Life Ins. Co. v. Kohn, 11 N.E. 
2d 1020, 133 Ohio St. 111. 

|46. Okl.—State v. Houser, 249 P. 

I 377, 121 Okl. 200. 

46L Mich.—Freeman v. Hulbert, 203 
N.W. 158, 230 Mich. 455. 

47. Mo.—State v. Mason, 33 S.W.2d 
895, 326 Mo. 973. 

48L U.S.—Palermo v. U. S., aC.A. 
Mo., 61 P.2d 138, certiorari denied 
63 S.Ct 818, 288 U.S. 600, 77 L. 
Bd. 976. 

Ariz.—American Surety Co. of New 
Tork V. Mosher, 64 P.2d 1025, 48 
Ariz. 552. 

Ark.—Harris v. State, 276 S.W. 361, 
169 Ark. 627—Smith v. Wallis-Mc- 
Kinney Coal Co., 216 S.W. 885, 140 
Ark. 218. 

Cal.—Carter v. J. W. Silver Trucking 
Co., 47 P.2d 733. 4 Cal.2d 198— 
Lauchere v. Lambert, 291 P. 412, 
210 CaL 274. 

Ind.—Neuenschwander v. State, 161 
N.B. 369. 200 Ind. 64—Miller v. 
Seiler, 142 N.E. 719, 82 Ind.App. 
86—Shannon v. Abshire, 141 N.E. 
621, 81 Ind.App. 299. 

Kan.—Victory Life Ins. Co. v. Pree¬ 
man. 65 P.2d 559, 146 Kan. 296— 
Morton v. Morton, 86 P.2d 486, 149 
Kan. 77. 

Ky.—^Frankfort Kentucky Natural 
Gas Co. V. City of Prankfort, 123 
S.W.2d 270, 276 Ky. 199. 

Ohio.—^National Life Ins. Co. v. 
Kohn, 11 N.E.2d 1020, 133 Ohio St 
111 . 

Okl.—Hines v. Armstrong, 77 P.2d 
671, 182 Okl. 844—In re Cannon’s 
Guardlanship. 77 P.2d 64, 182 Okl. 
171—^Marker v. Gillam, 196 P. 126, 
80 Okl. 269—^Bx parte Barnes, Cr., 
93 P.2d 766—^Bx parte Holmes, 287 
P. 801, 47 Okl.Cr. 6—Ex parte 
Miles, 283 P. 268, 46 Okl.Cr. 296— 
Ex parte P&yton, 281 P. 597, 45 
OkLCr. L 
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that they shall speak the truth,49 particularly for 
the correction o£ merely formal and inadvertent er- 
Tors.60 The power of the court to correct its rec- 
ords exists notwithstanding the rights of third per- 
sons may be affected.51 That a cause was dismissed 
and no subsequent order was made to set aside such 
dismissal prior to an application for an entry nunc 
pro tunc has been held not to affect the power of 
the court to correct its records by such entry.52 

It is held that the power of the court to make 
entries nunc pro tunc is inherent .53 


Whether a record shall be corrected by entry 
nunc pro tunc is addressed to the discretion of the 
court,54 within certain rules relating to the show- 
ing necessary to warrant such entry, as discussed 
in subdivision d of this section. Entries nunc pro 
tunc will not be ordered except where this can be 
done without injustice to either party.55 

c. Time for Making 

Entries nunc pro tunc may be made at any time. 

It is usually held that an entry nunc pro tunc may 
be -made at any time,5® even after the term at which 


W.Va.—Ex parte Coon. 94 S.B. 957. 

81 W.Va. 532. 

18 aJ. p 972 note 73. 

Crlmlnal prooeediofirs 

(1) The text rule has been held 
to apply to the record in criminal 
as well as civil, proceedingrs. 

Ark.—^Rlchajrdson v. State, 273 S.W. 
36?; 169 Ark, 167. 

m. —^People V. Cobb, 174 N.B. 886, 
343 111. 78. 

Okl.—^Petition of Breeding, 182 P. 
899, 76 Okl. 169. 

(2) At least when Involviny cler- 
ical errors or mlstakes in entries as 
to matters of procedure, as dlstin- 
griished from flnal judgrment ,and 
convictiou, it has been held that the 
text rule applles.—^Bx parte Coon, 94 
S.B. 957, 81 W.Va. 632. 

Snty aad xlerht 

The court has a duty, as well as 
a ri^rht, to make a nunc pro tunc 
entry in order to make the records of 
the court speak the truth.—^Morton 
V. Norton, 86 P.2d 486, 149 Kan. 77— 
16 C.J. p 972 note 73 [b]. 

Fortheraace of Jnstice 

*'Entrles nunc pro tunc are made 
in furtherance of justice.”—Tuttle 
V. Tuttle, 196 A. 624, 626, 89 N.H. 
219. 

Partloular matters held siibject to 
correotlon 

(1) Where clerk throuffh error re- 
cited in commitment that defendaht 
was sentenced for bursrlary inatead 
of forgery, court could direct clerk 
to correct record.—Ex parte Baker, 
289 F. 263, 144 Okl. 52. 

(2) Where the record erroneously 
recited that one was convicted of 
steallng: an automobile, it was held 
that an entry nunc pro tunc show- 
ingr that he was actually convicted 
of rohbery was proper.—^Ex parte 
Martindale, 287 P. 740. 47 Okl.Cr. 17. 

(3) Where record made by clerk 
of court did not correctly Show that 
new tria! was granted on ground of 
Insufflclency of evidence, entry nunc 
pro tunc correctingr record to show 
such crround was held to be proper. 
—Garson v. Emmons Braylngr & Safe 
Hoving Co., 64 P.2d 176, 18 Cal.App. 


2d 326. followed in 64 P.2d 178, 18 
Cal.App.2d 768. 

(4) Where a demand for a trial b> 
jury is made, but by Inadvertence 
not entered, the record may be 
amended nunc pro tunc.—Thomas 
Harrlngton'a Sons Co. v. U. S. Ex¬ 
press Co., 93 A. 697, 87 N.J.Law 154. 
Partloular matters not snbjeet to 
correction. 

(1) Under the theory that the de- 
slgn of entries nunc pro tunc is to 
preserve to a party to a proceeding 
in court some right which would 
otherwise be lost. It was held that. 
where a divorce nisi had not be- 
come absolute at time of libelanfs 
death, the divorce could not be made 
absolute hy nunc pro tunc entry as 
of a time prior to such death, since 
such entry preserves no rlght of 11- 
belant.—^Diggs v. Diggs, 196 N.E. 
858. 291 Hass. 399. 

(2) For other particular matters 
held not subject to correction by en¬ 
try nunc pro tuhc see 15 C.J. p 972 
note 73 [h], [k]. 

49. Ark.—Smlth v. Wallis-McKin- 
ney Coal Co., 216 S.W. 385, 140 
Ark, 218, 

Cal.—^Dolan v. Superior Court of Cal- 
Ifornla in and for City and County 
of San Francisco, 190 P. 469, 47 
Cal.App. 235. 

lowa.—State v. Frey, 221 N.W. 446, 
206 lowa 981. 

Mont.—State ex rei. Union Bank &' 
Trust Co. V. Distrlct Court of 
"First Judlclal Dist. in and for 
Lewis and Clark County, 91 P.2d 
403, 108 Mont. 161. 

Okl—Ex parte Miles, 283 P. 268, 45 
OkLCr. 296—^Ex parte Payton, 281 
P. 697, 46 Okl.Cr. 1. 

16 C.J. p 972 note 73 [a]. 

Bevlew of decree cannot be accom- 
plished by way of an entry nunc 
pro tunc.—^Reinbolt v. Heinbolt, 147 
N.E. 808, 112 Ohio St. 626. 

50 , U.S.—Ex parte U. S.. C.C.A,Wls., 
101 P.2d 870, certiorari granted U. 
S. V. Stone. 69 S.Ct 1044. 307 U.S. 
620, 83 L..Ed. 1499. 

Okl.—Tiger v, Coker, 68 P.2d 609, 180 
Okl. 176. 

16 C.J. p 972, note 78 [f]. 
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51. Arlz.—^American Surety Co. of 
New York v. Mosher, 64 P.2d 1025, 
48 Arlz. 662. 

16 C.J. p 973 note 76. 

52. Arlz.—Rae v. Brunswick Tire 
Corporation, 40 P.2d 976, 45 Ariz. 
136. 

Dismissal more thaa month prior to 
application 

Ariz.—Rae v. Brunswick Tire Corpo¬ 
ration, supra. 

53. U.S.—Ex parte U. S.. C.C.A.Wis., 
101 F.2d 870, certiorari grranted U. 
S. V. Stone, 69 S.Ct. 1044, 307 U. 
S. 620, 83 L.Ed. 1499—Reynolds v. 
U. S., D.aOkl., 18 F.Supp. 739. 

lowa.—State v. Frey, 221 N.W. 446, 
206 lowa 981. 

Okl.—Tiger v. Coker, 68 P.2d 609, 180 
Okl. 175. 

Probate conrt has inherent power 
to make such entry.—In re Prouty's 
Estate, 163 A. 666, 105 Vt. 66. 

54. Ark.—^Richardson v. State, 273 
S.W. 367, 169 Ark. 167. 

Vt.—^In re Prouty's Estate, 163 A. 

. 666, 105 Vt. 66. 

Befnsal to hear evidenoe In fa¬ 
vor of an entry nunc pro tunc was 
held to be within the discretion of 
the court.—^Ex parte Cowan, 163 P. 
461, 99 Kan. 711. 

55. lowa.—^Floyd County v. Ram- 
sey, 239 N.W. 237, 238, 213 lowa 
656, citing Corpiu Jnzls. 

15 C.J. p 973 note 76. 

ICistako of party 

The fact that a party, by mistake 
to his detrlment, had the clerk 
change his correct entry on the 
court's minutes, is not ground for 
refuslng hlm a nunc pro tunc entry 
to have the entry speak the truth, 
no one having been misled.—^Pitts- 
burgh, C. C. & St. L. R. Co. v. Lamm, 
112 N.E. 46, 61 Ind.App. 389. 

56. Okl.—Smlley v. State, 1 P.2d 

829, 61 OkLCr. 364—Ex parte 

Holmes, 287 P. 801, 47 Okl.Cr. 6— 
Ex parte Miles, 283 P. 268, 45 Okl. 
Cr. 296—^Bx parte Payton, 281 P. 
697, 46 Okl.Cr. 1. 

W.Va.—^Ex parte Coon, 94 S.B. 957, 
81 W.Va. 633. 
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the transaction occurred,®^ and it has been held 
that a nunc pro tunc entry after an appeal has been 
taken may be valid.^^ 

d. Proceedings for Entry 

Proceedings for entry nunc pro tunc may be on mo- 
tfon of court or of parties, and are auxillary to some ac- 
tlon pending. 

Entries nunc pro tunc may be made on the court*s 
own motiones or on proper application by the par¬ 
ties.®® 

In the absence of statute requiring notice it has 
been held that reasonable notice and an opportunity 
to be heard should be given to parties against whom 
correction of court records by entry nunc pro tunc 
is proposed;®^ and it has been held that jurisdic- 
tion to make such entry, after the term at which 
the proceedings sought to be corrected were had, re¬ 


quires that notice be given, to those who may be 
affected by the entry.®^ Under particular circum- 
stances, however, notice of an application for en¬ 
tries nunc pro tunc may not be necessary.®® No¬ 
tice served on the attomey of record of a party 
may be sufficient as to such party, and this notwith- 
standing the correctness of the record is not ques- 
tioned until after entry of final judgment®^ 

Proceedings to procure an entry nunc pro tunc 
are merely auxiliary to some action pending rather 
than original proceedings.®® 

Showing necessary to warrant entry. It is usu- 
ally held that record entries nunc pro tunc can prop- 
erly be made oniy when based on some writing in 
a cause which directly or by fair inference indi- 
cates the purpose of the entry so sought to be 
made.®® In accordance with this view it is held 


«'PeiLdliLg'’’ crlmlnal case 

A crlmlnal ^se Is “pending/* in 
the sense that the court may correct 
its records by orders nunc pro tunc 
at any time, until the judgment is 
fully satisfled.—Petitlon of Breed- 
Ing, 182 P. 899, 75 Okl. 169. 

57. U.S.—Reynolds v. XJ. S., D.C 
Okl., 18 P.Supp. 739. 

Ark.—McPherson v. State, 63 S.W. 
2d 282, 187 Ark, 872—Richardson 

V. State, 273 S.W, 367. 169 Ark. 
167. 

IlL—People V. Cobb, 174 N.E. 885, 
343 111. 78. 

Ind.—^Neuenschwander v. State, 161 
N.E. 869, 200 Ind. 64—^Reitzel v. 
Campbell, 5 N.B.2d 148, 103 Ind. 
App. 660—Miller v. Seiler, 142 N. 
E. 719. 82 Ind.App. 86. 

Kan.—^Victory Life Ins. Co. v. Free- 
man, 65 P.2d 559, 145 Kan, 296. 
Tex.—Paddock v. State, Cr., 128 S. 

W. 2d 389. 

15 C.J. p 973 note 74. 

Almitatlon on power 

Power of trial court to make au 
entry nunc pro tunc after term does 
not extend beyond power to make a 
prior entry speak truth.—Reinbolt v, J 
Reinbolt, 147 S.B. 808, 112 Ohio St, 
626. 

58. Cal.—Carter v. J. W. Silver 
Trucking Co., 47 P.2d 733, 4 Cal. 
2d 198—Robbins v. Jenkins. 60 P. 
2d 826, 9 Cal.App.2d 680—^Ex parte 
Baldwin, 269 P. 119, 85 Cal.App. 
165. 

Ind.—^Reitzel v. Campbell, 5 N.E.2d 
148, 103 Ind.App. 650. 

Admlssioxui 

An entry nunc pro tunc made by 
the trial court to make its minutes 
Show admissions of prior convic- 
tlons ^y accused wcus held to be 
proper under the text rule.—^Ex par¬ 
te Baldwin, 859 P. 119, 85 Cal.App. 
165. 


Season for mle 

“A court may by an appeal lose 
jurisdiction of a cause, but It does 
not thereby lose jurisdiction over 
its own records.*’—State ex rei. 
Buckner v. Ellison, 210 S.W. 401, 403, 
277 Mo. 294. 

Ikaches • 

Proceeding on the theory that an 
appellee is not required to assist 
appellants in perfecting their record 
nor required to speak until under a 
duty to do so, it was held in a par¬ 
ticular case that an appellee was not 
guilty of laches in asking that the 
record be corrected by entry nunc 
pro tunc.—^Reitzel v. Campbell, 5 N. 
E.2d 148, 103 Ind.App. 650. 

59. Ka-n- —^Morton v. Morton, 86 P.2d 
486, 149 Kan. 77. 

eOb Ind.—Miller v, Seiler, 142 N.B. 
719, 82 Ind.App. 36—Shannon v. 
Abshire, 141 N.E. 621, 81 IndJLpp. 
299. 

Fetltioa for entry held sulBclent 
A petition for a nunc pro timc 
entry with respect to certain pro¬ 
ceedings showing submission to 
jury, verdict and answers to in¬ 
terrogatorios, judgment as entered on 
the verdict, and as modified to agrree 
with the answers, was held to be 
sufficient, where it was alleged that 
certain proceedings were had, and 
that the clerk failed to enter them in 
the record.—Shannon v. Abshire, su¬ 
pra. 

Orders nunc pro tunc granted on 
motion see the C.J.S. title Motions 
and Orders §S 57, 59, also 42 CJ. p 
532 text and note 75-80, p 534 note 
20-p 537 note 55. 

61. W.Va.—^Bx parte Coon, 94 S. 
E. 967, 81 W.Va. 632. 

Xn a orlmlnaX OMC the text rule has 
been held to be particularly appli- 
cable.—^Ex parte Coon, 94 S.E. 957, 
81 W.Va. 632, 


62. Ind.—^Baltlmore & O. S. R. Co^ 
V. Berdon, 150 N.E. 407, 195 Ind. 
265, denying rehearing Baltimore 
& O. S. W. R. Co. V. Berdon, 145 
N.E. 2, 195 Ind. 266, certiorari de- 
nied 45 S.Ct 225, 266 U.S. 633, 69 
L.Ed. 479. 

68. Arlz.—^American Surety Co. of 
New York v. Mosher, 64 P.2d 1026, 
48 Ariz. 652. 

Mo.—Colller v. Catherlne Lead Co., 
208 Mo. 246, 106 S.W. 971. 

Entry of judgzoent 

Where judgment Itself recited over 
sigrnature of judge that it was “done 
xn open court” on a certain day, a 
nunc pro tunc entiir correcting the 
minutes of the court to Show that 
such judgment was rendered on such 
day was held to be valid, notwith- 
standing no notice was given to the 
opposing party.—^American Surety 
Co. of New York v. Mosher, 64 P.2d 
1025, 48 Ariz. 552. 

Fartitlon suit 

Where defendants have been prop- 
erly summoned in a partltlon suit. It 
is not necessary to notify them of 
an application for nunc pro tunc rec¬ 
ord entries after final judgment.— 
Colller V. Catherlne Lead Co., 106 S. 
W. 971, 208 Mo. 246- 

64. Ind.—Miller v. Seiler, 142 N.K 
719, 82 Ind.App. 36. 

65. Ind.—^Miller v. Seiler, supra. 
N.Y.—In re Yakel, 196 N.Y.S. 365, 

118 Misc. 641. 

Okl.—Petition of Breeding, 182 P. 

899, 75 OkL 169. 

Xndepeadent prooeedlng 

A proceeding started for the sole 
purpose of having a paper filed nunc 
pro txmc was held not to be naain- 
tainable under the text rule.—^In re 
Yakel, 195 N.Y.S. 355, 118 Misc. 641. 

66. Ariz.—^American Surety Co. of 
New York y, Mosher, 64 P.2d 1025, 
48 Ariz. 552. 
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that such entries cannot be made from the judge*s 
memory nor on parol proof derived from other 
sources,®'^ or at least that such entries cannot be 
made on parol evidence alone,®^ although, where it 
appears from written evidence that judgment was 
rendered or other action taken, parol proof may be 
resorted to for the purpose of ascertaining the char¬ 
acter, terms, and conditions of such action,the 
personal knowledge and recollection of the court 
being admissible for such purpose.70 As distin- 
guished from those cases which require written ev¬ 


idence as a basis for entries nunc pro tunc, there 
exists authority to the effect that such entries may 
be made on any competent evidence,'^! although it 
be wholly outside the record,'^^ such as the memory 
of the court alone,^^ or recollection of the court to- 
gether with other parol evidenceJ^ 

Subject to the general rule that the correction of 
records by entry nunc pro tunc is for the discre- 
tion of the court, see supra this section subdivision 
b, it has been held that such entry should be made 


Ind.—^Piatis V. Gary State Bank, 
App., 17 N.E!.2d 486—^Freestone v. 
State, 176 N.E. 877, 98 Ind.App. 
523 . 

Ky.—FIscher v. Bby. 114 S.W.2d 763, 
272 Ky. 646. 

Mo.—State v. Turpin, 61 S.W.2d 945, 
832 Mo. 1012—State ex rei. Mc- 
Sweeney v. Cox, 289 S.W. 869, 316 
Mo. 1332, quashing record City of 
Aurora v. McSweeney, App., 283 
S.W. 720—Osag-era v. Schafl, 240 
S.W. 124, 293 Mo. 333. 

KJ.—^Appel V. Fleuchaus, 145 A. 334, 
second case, 7 N.J.Mlsa 202. 

16 C.J. p 973 note 78. 

**To Justlfy such an entry some 
written memorandum or memorial 
must exist in the records of the 
court contemporaneous with or pre- 
cedlngr the date of the allegred ac¬ 
tion.”—0*M:alia V. State, 192 N.B. 436, 
436, 207 Ind. 308. 

^The ifeneral rule Is that a nunc 
pro tunc entry may be made when- 
ever there is any memorandum, note, 
or other memorial found amon^r the 
records of the case, required hy law 
to he kept, showin^ action taken or 
rulincs or orders made hy the court 
which the clerk has failed to record.” 
—Keuenschwander v. State, 161 N. 
E. 369, 370, 200 Ind. 64. 

ooxnmon law, even clerlcal 
mistakes or misprislons could be 
corrected only where the record fur- 
nl8hed'the means of correction.”—^In 
re Prouty*8 Estate, 163 A. 666, 568, 
106 Vt. 66. 

Jndtre^s minutes as foundatloa 

Minutes kept by judgre are suffi¬ 
cient foundatlon on which to make 
nunc pro tunc entry when they show 
what records should contain.—^Neuen- 
schwemder v. State, 161 NJS. 869, 200 
Ind. 64. 

Xiost record 

Where a record or paper in an 
action is lost, it has been held that 
Its contents cannot be shown by 
parol, but it must llrst be estabUsh- 
ed and supplied in the manner pre- 
Bcribed by Rev.St, 1899, S 4660, de- 
scriblng the procedure for establish- 
Ing or supplying lost records; then 
such reSstabHshed record can be used 
as a basis for a nunc pro tunc 'en¬ 


try-—^Becher v. Deuser, 69 S.W. 363, 
169 Mo. 169. 

Snffloleut memoranda 

(1) Evidence consisting of bench 
docket entry stating that applicant 
was admltted to practlce law, a line 
drawn through entry, a bench docket 
entry and order book entry cor- 
responding thereto made four days 
later denylng appllcation and testl- 
mony of trial judge as to intent in 
drawing line through entry was held 
to sustaln finding that court had 
vacated orlginal judgment, and to 
authorize entry of nunc pro tunc or¬ 
der correcting record.—In re Mc- 
Names, 200 N.B. 702, 210 Ind. 1. 

(2) Nube pro tunc entry Insert- 
ing blank space for name of surety 
contained in order allowing appeal, 
fixlng amount of appeal bond, and 
approvlng surety was held proper 
where court bench docket containing 
judge^s minutes disclosed that space 
was left blank, and space for name 
of surety was left blank in civil 
order book and was not Inserted un- 
tU after explration of term, and 
court did not in fact name and ap- 
prove surety during term.—^Reltzel 
V. Campbell, 5 N.E.2d 148, 103 Ind. 
App. 650. 

(3) Minute entry ”dismlssed” was 
held to support nunc pro tunc en¬ 
try correcting record to read “mov- 
ants dismissed their motion without 
prejudice.”—^In re Lueke^s Estate, 
Mo.App., 20 S.W.2d 662, 

(4) Instruction, introduced in evi¬ 
dence on the hearing of a motion for 
a nunc pro tunc order, that certain 
counts of Information had been dis¬ 
missed, was held to be minute or 
record authorizlng nunc pro tunc en- 
t^ of such dlamissal pending ap¬ 
peal from judgment of conviction on 
another count—State v, Harrls 82 
S.W.2d 877, 836 Mo. 1134. 

(5) For other cases wherein mem¬ 
oranda were held to be sufficient to 
constitute a basis for entry nunc pro 
tunc see 15 C.J. p 978 n 78 [b]. 

67. Mo.—^Doerschuk v. Lockcf, 61 S. 
W.2d 62, 330 Mo. 819—Osagera v, 
SchafC, 240 S.W. 124, 298 Mo. 883 
—^In re Kellam*s Estate, 63 S.W.2d 
401, 227 Mo.App. 291, 
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6& Ind.—^Illinois Pipe Line Co. v. 
Pitzpatrlck, 188 N.B. 771, 207 Ind. 
1—^Piatis V. Gary State Bank, App., 
17 N.E.2d 486. 

66. Ind.—In re McNames, 200 N.E. 
702, 210 Ind. 1—Illinois Pipe Line 
Co. V. Fitzpatrick, 188 N.B. 771, 
207 Ind. 1—Reitzel v. Campbeil, 
5 N.E.2d 148, 103 Ind.App. 650. 
Ambiroity ox imoertalaty in the 
written matter may warrant resort 
to oral evidence.—^Freestone v. State, 
176 N.B. 877, 98 Ind.App. 623. 
Bstabllshing name of surety 
Where record showed order app 
proving surety on appeal bond, parol 
proof was held to be properly re¬ 
sorted to for purpose of establish- 
ing name of surety as basis for 
nunc pro tunc entry Inserting name 
of surety in record.—^Illinois Pipe 
Line Co. v. Fitzpatrick, 188 N.B, 771, 
807 Ind. 1. 

70 . Ind.—^Moerecke v. Bryan, 108 N. 
B. 948, 183 Ind. 591. 

I Mo.—Thaler v. Niedermeyer, 170 S. 

I W. 883, 186 Mo.App. 250. 

71 . Okl.—^Lamb v. Alexander, 179 
P. 687, 74 Okl. 250. 

Vt.—In re Prouty's Estate, 163 A 
666, 105 VL 66. 

76. Vt.—^In re Prouty*s Estate, su¬ 
pra. 

73 .. Or.—^Richey v. Robertson, 169 
P. 99, 86 Or. 626. 

Vt.—^In re Prouty^s Estate, 163 A 
566, 105 Vt.'66. 

74 . Tex,—Ft. Worth & D. C. R. Co. 
V. Roberts, 81 S.W. 26. 98 Tex. 42, 
reverslng, Civ.App., 78 S.W. 1000. 
After term 

Where a statement of facts was 
flled after adjoumment of the court 
for the term, but within the time al- 
lowed by an order not entered in the 
minutes on an oral motion made 
therefor at the trial, the court at a 
subsequent * term was held to have 
jurisdictlon to permit the filing ol 
such order nunc pro tunc on the 
recollection of the judge ajid othex 
parol testlmony that the order had 
been applied for and granted dur* 
Ing the previous term, without ani 
memorandum or other written evi¬ 
dence thereof.—^Ft Worth & D. C. ‘R 
Co. v. Roberts, supra. 
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with great caution and on tJie most conclusive evi- 
dence;76 that the evidence constituting the basis 
for the correction of the record be ciear and con- 
vincing76 and that the entry be made oniy where 
the errors to be cprrected are proved beyond all 
doubt.77 In cases recognizing the mle that a record 
might be corrected nunc pro tunc on parol evidence 
alone, it was held that such evidence should be de- 
cisive and unequivocal.78 

e. Operation and Effeci 

Nunc pro tunc entrles relate back to the time that 
the original entry should have been made. 

A nunc pro timc entry correcting the ‘records 
of a court relates back to the time that the entry 
should have been made or proceedings had, 79 and 
makes valid those proceedings, to which the entry 
relates, but which were apparently defective.^o In 
consonance with the general nile whereby court 
records are regarded as constituting legal evidence 
of the matters to which they relate, see infra § 
237, an entry nunc pro tunc is competent evidence 
of the facts which it recites. Moreover, such en¬ 
try imports verity^^ where not appealed from,*^ 


and cannot be impeached collaterally.*^ It has been 
held, however, that a nunc pro tunc entry of find- 
ings not stating what conclusions of fact and law 
had theretofore been made could not have any ef- 
fect on the proceedings originally had.®® In ac- 
cordance with rules governing the function, object, 
and purpose of entries nunc pro tunc, as stated in 
subdivision a of this section, it is held that such an 
entry cannot supply omitted action by the court, 
nor make the record show what ought to have been 
done;*7 nor may an entry nunc pro tunc operate 
so as ,to extend the time within which an appeal 
must be taken.®^ 

§ 228. Filing and Withdrawal of Papers 

a, Filing 

b. Withdrawal 

a. Filing 

A paper Is flled when dellversd to proper offlcsr and 
reeelved by him for filing. 

A paper is filed when it is delivered to the proper 
oflficer and by him received for filing,*® A trans- 
lation of the shorthand notes of the evidence in a 


75- Vt.—^In re Prouty's Estate, 163 
A. B66, 106 Vt. 66. 

78. Ind.—^In re McNames. 200 N.E. 
702, 210 Ind. 1—lUinols Plpe Line 
Co. V. Fltspatrick, 188 N.E. 771, 
207 Ind. 1. 

77- Vt.—In re Prouty’s Estate, 163 
A. 666, 106 Vt. 66. 

Beoollection. uiA aOdavlta suppozt. 
Inff nlnntes 

Mlnntes of trlal Judgre supported 
by his personal recollectlon and by 
aifldavits of attomeys, in no way 
impeached, are sudlclent basis for 
nunc pro tunc orders of continuance 
in criminal cases.—Ex parte Coon, 94 
S.E. 967, 81 W.Va. 632. 

78. Ark.—St Louls-San Francisco 
Ry. Co. V. Hovley, 120 S.W.2d 14, 
196 Ark. 776—^Dlckey v. Clark, 90 
S.W.2d 236, 192 Ark. 67. 

BvldexLos sufflolent 

Parol evidence that surety ap- 
peared before oounty judge and 
sought to be relieved from surety- 
ship on gruardian’s bond, and that 
Judge directed entry of a minute or- 
derlng guardian to file new bond and 
orderlng release of snrety therenpon, 
although record did not oontain such 
minute, Justlfied entry of order nunc 
pro tunc to supply omisslon and com¬ 
plete record.—In re Cannon*s Guard- 
lanshlp. 77 P.2d 64, 182 Okl. 171. 
ETidenos insuffloient 
Ark.—^Dickey v. Clark, 90 S.W.2d 
236, 192 Ark. 67. 

78. Ind.—Plerce v. Bilis, 176 N.B. 
81, 92 IndLApp. 446. 


Okl.—^In re Cannon'8 Guardianship, 
77 P.2d 64, 182 Okl. 171—Smiley v. 
State. 1 P.2d 829, 51 Okl.Cr. 864— 
Ex parte Holmes, 287 P. 801. 47 
Okl.Cr. 6. 

80t OkL—Smiley r. State, 1 P,2d 029, 
61 OkLCr. 364. 

81. Colo.—^Diebold v, Diebold, 243 
P. 680, 79 Colo. 7. 

88. Mo.—^Klaber v. Corporation of 
Rosral Exchange Assur. of London, 
England, App., 48 S.W.2d 62, 64, 
citing Corpus Jnxis. 

Okl.—Comelson v. State, 267 P. 1109, 
37 OkLCr, 338. 

15 C.J. p 978 note 81-p 979 note 62 
Cd], 

83. Mo.—^Elaber v. Corporation of 
Royal Exchange Assur. of London, 
England, App., 48 S.W.2d 62, 64, 
citing Corpus Xuzto. 

16 C.J. p 973 note 82. 

84. Colo.—Biebold v. Diebold, 248 
P. 630, 79 Colo, 7. 

Mo.—^Klaber v. Corporation of Royal 
Exchange Assur. of London, Eng¬ 
land, App., 48 S.W.2d 62. 

Okl.—^Hines v. Armstrong, 77 P.2d 
671, 182 Okl. 344—Comelson v. 
State, 257 P. 1109, 37 OkLCr. 338. 

85. Or.—Crowe v. AJbee, 169 P. 786, 
87 Or. 148. 

86. Cal.—St Clair v. Joos, 226 P. 
623, 66 CaLApp. 898. 

Mlch.—^Magoun v. Walker, 282 N.W. 
868. 286 Mich. 686—^Freeman v. 
Hulbert 203 N.W. 168, 230 Mlch. 
465. 


Ohio.—In re Privette, 185 N.B. 436, 
45 Ohio App. 61. 

Okl.—Woodmansee v. Woodmansee, 
278 P. 278, 137 OkL 112—Marker v. 
Gillam, 196 P. 126, 80 OkL 269. 

16 aj. p 973 note 77. 

87. Ark.—St Louis-San Francisco 
Ry. Co. V. Hovley, 120 S.W.2d 14, 
196 Ark. 776—^Dlckey v. Clark, 90 
S.W.2d 236, 192 Ark. 67. 

Mont—State ex rei. Union Bank & 
Trust Co. V. Dlstrict Court of First 
Judicial Dist in and for Lewls and 
Clark County, 91 P.2d 403, 108 
Mont 151. 

88. Ind.—Pierce v. Eliis, 176 N.B. 
81, 92 Ind.App. 445. 

88. OkL—^Yalts v. State. 103 P. 1104, 
8 OkI.Cr. 20. 

Tenn.—Cofer v. Cofer, 1 TennJlpp. 
638. 

Delay ia aetual filing 
Where papers were handed to the 
proper offleer for filing on a certa in 
date, but due to a clerlcal error or 
oversight, as shown by the affidavlt 
of such offleer, they were not ac- 
tually file^, and so marked, uatil a 
later date, they are to be regarded as 
filed as of the earlier date.—Cofer 
V, Cofer, supra. 

Immediate record regulred 
Where findings when made are 
handed to the proper offleer for rec¬ 
ord on the docket, it is his duty to 
make such record at once.—^Kelly v, 
Foley, 188 N.E. 849, 284 Mass. 608. 
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case, left with other papers in the clerk's office, and 
not accepted by him as a part of the record in the 
case, is not filed in the clerk's office, as required by 
law.90 Filing a stipulation for a docket entry 
signed by the trial justice makes it a part of the 
record, whether or not the clerk then formally ex- 
tends it on the record books.^i 

b. Withdrawal 

(1) In general 

(2) Effect of withdrawal 

(3) Restoration 

(1) In General 

Judiclal records or papers shouid not be wlthdrawn 
from the files except for good reason. 

Judicial records or papers shouid not be removed 
from the office of the clerk or files where they be- 
long except for good and sufficient reasons,^^ and 
no person has a right to remove them without per- 
mission of the court,^3 Ordinarily, papers before 
the court at the hearing of the cause may not be' 


withdrawn from the records, even on application 
of both parties®^ or with the consent of the clerk.96 
The court may, however, grant permission to re¬ 
move papers from the records,^® this being a matter 
within the discretion of the court both as to the re- 
moval®'^ and as to the terms and conditions on which 
the permission shall be granted.®® Accordingly, it 
is within the discretion of the court to permit a no- 
tice served with plaintiff’s petition to be withdrawn 
from the record to enable the person who made the 
retum to correct any informality therein,®® to per¬ 
mit a party to take a presented bili of exceptions 
temporarily from the files for the purpose of mak- 
ing suggested corrections,! or to allow exhibits to 
be retumed after they have been properly copied 
and thus made part of the court records.^ There 
may, nevertheless, be circumstances in which it is 
not only proper but the duty of the court to deny 
such an application.® During the time wherein an 
appeal may be taken, an application for the with¬ 
drawal of papers from the files constituting part of 
the record shouid, or may be, denied.'* Under a 


90. lowa.—Fltzgerald v. Palsley, 119 
K.W. 166. 

91 . R.I.—^Fales v. McDonald, 79 A. 
969, 32 R.I. 406. 

92 . N.C.—Seay v. Yarborouiffh, 94 N. 
C. 291. 

Oopies Shouid be taken Instead of 
removing: the originals If what they 
contain is needed. 

U.S.—^In re Kingr, C.C.A,Ala.. 73 P.2d 
176. 

Idaho.—^Evana v. Distrlct Court of 
Pifth Judicial Dist, 293 P. 823, 50 
! Idaho 60. 

Ky.—^Pederal Chemical Co. v. A. L. 
Green & Sons, 110 S.W, 859, 33 Kly. 
L. 671. 

N.a—Seay t, Tarborougrh, 94 N.C. 
291. 

Supplsdng* lost records, see the C.J.S. 
title Hecords S5 42-52, also 53 C. 
J. p 634 note 60-p 642 note 39. 
Taking pleadlnes from files, see a 
J.S. title Pleadlnff § 417, als6 49 
C.J. p 658 notes 95-97. 

93. Canal Zone.—^Morales v. Panama 
Bank Co., 2 Canal Zone 296. 

Ky.—^Pederal Chemical Co. v. A. L. 
Green & Sons, 110 S.W. 869, 33 Ky. 
L. 671. 

Mass.—^French v, Neal, 24 Plck. 65. 

Attoxney preparlny oase 

An attorney cannot wlthdraw a 
record from the files for the pur¬ 
pose of preparing a oase for trial but 
may make use of it within the court- 
house.—^Bond v. Lockwood, 40 IlL 
119. 

94. S.a—Ex parte Davldge, 68 S.B. 
449. 


95. N.T.—Steiger v. London, 122 N. 

Y.S. 1028. 188 App.Dlv. 246. 

15 C.J. p 974 note 99. 

■96. Mass.—^Prench v. Neal, 24 Pick. 
56. 

Surroarate cannot, under the pro- 
yisions of the New York statutes, al¬ 
low the testlmony and proceedings 
on an application for probate to be 
withdrawn from his court on an 
abandonment of the proceedlnirs by 
the proponent—Matter of Greeley’s 
Will; 16 Abb.Pr., N.S., N.Y., 393. 

I 

SomoTal from state 
In South Carolina it is held that 
the court has no power to order a 
record removed from that state for 
use in another state in view of Cr. 
Code, $ 307, maklng it 'a misde- 
meanor for the clerk of a court of 
record to allow the removal of any 
record except when attending there- 
with in court pursuant to process.— 
Ex parte Lockhart, 27 S.B. 620 60 S. 
‘C. 166. 

;97. Mass.—^Prench v. Neal, 24 Pick. 
66—^Rogerson v. Neal, 16 Pick. 
870. 

Olerk required to presewe reoord 

(1) A statute requiring the clerk 
of a Circuit court to preserve books 
and papers coming Into his hands 
does not interfere with the court’s 
control over its own records.—Sum- 
mers v. Louisville, 180 S.W. 1101 140 
Ky. 263. 

(2) Neither does sych statute pre- 
clude enforcement of a rule of court 
permittlng a city attorney to with- 
draw papers In tax cases In which 
the City is plaintiff.-^ummer8 v. 
Louisville, supra. 
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98. Mass.—^French v. Neal, 24 Pick. 
56. 

99. Tex,—Blain v. McManus, 2 Tex 
Unrep.Cas. 314. 

1- Wyo.—^Harden v. Card, 86 P. 246, 
14 Wyo. 479. 

8. N.Y.—Matter of Smlth, 16 N.Y. 
St. 743. 

16 C.J. p 974 note 3. 

3. Mass.—^French v. Neal, 24 Pick. 
55 . 

Por purpose of destruotion 
The power of a court to permit 
the withdrawal of its records ft*om 
the clerk's office for the purpose of 
destruction shouid be exercised with 
the greatest caution, and only in tho 
most exceptional cases.—Schecker v. 
Woolsey, 37 N.Y.S. 292, 2 App.Div. 
52. 

Bemoval ttm Juxisdictlon 

(1) Court cannot authorize send- 
Ing paper which is foundation of ac- 
tlon outside Jurisdiction.—^Morales v. 
Panama Bank. Co., 2 Canal Zone 296. 

(2) On ex parte application, the 
court may not permit a record to be 
taken out of its Jurisdiction into an¬ 
other county for use in taklng 
depositlons.—Brown v. Alexander, 11 
Wkly.N.C.,Pa., 96. 

'4. Wash.—McLean v. York, 188 P. 

791, 110 Wash. 666- 
Oa. death seatenoe 
Motion by administrator of de¬ 
fendant sentenced to death, that cer- 
tain exhibits introduced at trial be 
ordered delivered to him, was held 
to be prematurely filed, where con- 
viction had not become flnal so that 
It could not be set aside under any 
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statute requiring appellant to file in the appellate 
court printed transcripts of the record in the lower 
court, he is not entitled to withdraw from the office 
of the clerk of the lower court original court rec- 
ords, such as transcripts of evidence, bilis of ex- 
ceptions, or other original papers and documents on 
file in the case, for the purpose of having printed 
copies made.5 

Ordinarily, when the originals are withdrawn, 
copies should be left,® but the court may grant the 
permission with or without such condition.7 

(2) Effect of Withdrawal 

Recorda or papers withdrawn from the files, al- 
though with permission of the clerk, are in contempia- 
tion of law stili in his possession and on the flies of the 
court. 

Records or papers, although taken from the of¬ 
fice or files by permission of the clerk are in con- 
templation of law stili in his possession and on the 
files of the court,^ and their removal does not af- 
fect the jurisdiction of the court to act thereon,^ 
and it is no defense to an action on certain contracts 
that plaintifT had improperly removed them from the 
files of a prior action thereon without an order of 
court.l® Neither may a court, having power to 
make an order permitting withdrawal of papers 
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from the file of the clerk, be precluded from receiv- 
ing and considering papers that have been with¬ 
drawn without a court order as req^uired by stat- 
ute.ii 

(3) Restoration 

Papers withdrawn from the files of a court by an 
attorney must be restored. 

An attorney who withdraws a transcript from 
the clerk of the court of appeals must retum it, or 
where it is lost while in his custody, he must re- 
place it.i2 Proceedings in a case should not, how- 
ever, be stayed because an attorney has not restored 
papers which by permission he has withdrawn from 
the files.^^ 

The court may, whenever it leams that a paper 
has, with or without permission, been withdrawn 
from its files, proceed on its own motion to have 
it restored,^^ and a failure to comply with an order 
for its restoration may be punished as a contempt.^s 
If a paper which has been withdrawn from the 
files ano not retumed is necessary as evidence in a 
case, its restoration may be enforced by means of 
a subpcena duces tecum.^® Proceedings for the res¬ 
toration of papers withdrawn from the files may be 
instituted under the title of the original action. 


proceedingrs.—State v. Thorp, 172 A,- 
879, 86 N.H, 601. | 

On dlBinlssal 

Where after dlsmissal of a suit 
for breach of promise to marry but; 
during- the time whereln an appeal 
migrht have been taJcen, plaintlfC ap-. 
plled for leave to withdraw certain 
exhihits, denlal of such applicatlon 
was held not to constitute an abuse 
of discretion.—^McLean v. Tork, 188 
P. 791, 110 Wash. 666. 

After appeal taken 

In action by contractores surety 
asrainst owner of bulldinsr for de- 
livery of notes and trust deeds in es- 
crow which were to be delivered to 
surety on completlon of buildingr. 
where notes and trust deeds were 
held in custodia legis, on surety*s 
appeal from Judgment finding build- 
ing not to be completed, motion to 
withdraw notes and trust deeds from 
such custody was reaulred to be de- 
nied, slnce to grant it would be to 
prejudge merits of case.—Gavin v. 
Landfair Realty Corporation, Cal., 
8r P.2d 1012. 

6. U.S.—In re Klng, C.C.A.Ala., 73 

P.2d 176. 

J^ylng for copies and oomparison 

Appellant, under circumstances in- 
dicated in the text, must pay the- 
clerk for copies of such original 
papers on file as are needed for print- 
iBg and for compaiison with the 


originals of any copies fumished by 
him.—^In re King, supra. 

6. TJ.S.—^EiX parte Tochman, CC.D. 
C., 23 P.Cas.No.14,072, 1 Hayw. & 
H. 268. 

Ky.—^Federal Chemical Co. v. A. L. 
Green & Sons, 110 S.W. 859, 83 Ky. 
Lu 671. 

Photographic copies of ekhihits 
On applicatlon to withdraw certain 
printed exhibits from the files in a 
Copyright case for the purpose of 
annexing the same to a commis- 
sion for the examlnation of witness- 
es in another state, such permission 
has been granted on condition that 
photographic facsimiles thereof 
should be made under the dlrection 
of the clerk and filed in lieu of the 
originals.—^Daly v. Magrulre, GCN. 
T., 6 F.Cas.No.3,561, 6 Blatchf. 137. 
Bule Inapplicable 

The text rule has been held not 
to apply where at the time of the' 
applicatlon to withdraw papers orlgi- 
nally filed there are no parties liti¬ 
gant before the court and no per- 
sons having any right to have the 
papers retalned and the court can 
see no use in retaining them.—^Ex 
parte Tochman, C.GD.C., 23 F.Cas. 
No.l4,e72, 1 Hayw, & H. 268. 

7. Mass.—^French v. Neal, 24 Plck. 
55 . 

8l Mass.—^French t. Keal, 24 Pick. 

33 . 


S.B.—-Pollock V. Alkens, 67 N.W, 1. 4 
S.D. 374. 

9 ^ S.D.—^Pollock V. Alkens, supra. 

10. Ky.—^Federal Chemical Co. v. 
A. L. Green & Sons, 110 S.W. 869, 
33 Ky.L. 671. 

11. Ark.—Gregory v. Rubei, 41 S. 
W.2d 771, 184 Ark. 65. 

Papers mailed to Judge 
Where the papers in a case were 
withdrawn from the file of the clerk 
by an attorney and mailed to the 
Judge of the court, it was held that, 
slnce the Judge would have the right 
to make an order permitting any one 
interested to take the papers, there 
could be no wrong, or violation of 
the statute referred to, in sending 
the papers to the judge himself.— 
Gregory v. Rubei, supra. 

12. Ky.—^Heard v. Cherry, 140 S.W. 
69, 146 Ky. 79. 

15 CJ. p 976 note 7. 

13. N.T.—Wood V. Kroll, 43 Hun 
328. 

14. lowa.—Howes v. Mutual Re¬ 
servo Fund Life Ass’n, 88 N.W. 
338, 115 lowa 285—^Wisconsin, I. & 
N. R. Co. v. Given, 29 N.W. 611, 69 
lowa 581. 

15h lowa.—Wisconsin, I. & N. R. Co. 
V. Given, supra. 

16. N.Y.—^Wood V. E^roll, 43 Hup 
828. 
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which has been settkd, the title being merely a mat- 
ter of coTivenience and identification and the pro- 
ceedings in nowise reviving the action.^*^ 

§ 229. Custody and Control 

Courts have custody and control of thelr own recorda. 

A court of record has general authority over its 
own records,!^ and they are within its custody and 
control,particularly so far as they pertain to the 
court’s business^® and so far as is essential to the 
proper administration of justice.^i The control 
which a court exercises over its own records has 
been held to be inherent and is not subject to de- 
feat by any ministerial act or omission of the 
clerk.92 In exercising control over its records, a 
court has power to protect them from irrelevant, 
imimportant or superfluous papers,2S and to keep 
the. records free from stain and scandal not perti¬ 
nent to the cause and unnecessary to the decision.2* 
The power of the court to control its records is re- 
tained while the court is in session,?^ but, except 


as provided by statute, has been held to be lost on 
final adjoumment for the term or on expiration of 
the time specified by statute.26 There exists au¬ 
thority, however, to the effect that a court never 
loses jurisdiction over its records.27 

Subject to the general supervision and control 
possessed by courts of record over their own rec¬ 
ords, as stated in the preceding paragraph of this 
section, it has been held that particular statutory 
provisions contemplate that such records shall re- 
main permanently in the custody of the clerk, and 
the court may, if deemed necessary for the proper 
administration of justice, refuse to allow the orig- 
inal records to be taken from such clerk as their 
legal custodian.28 Where the clerk of a drcuit 
court is the legal custodian of the records and files, 
it has been held that the supreme court has no pow¬ 
er to compel him to surrender them to any other 
person;29 nor will a legal custodian of the records 
of former county courts be compelled to surrender 
them to a board of county commissioners to be al- 


17. lowa.—^Howes v. Mutual Re- 
serve Fund Life Assoc., 88 N.W. 
338. 1X5 lowa 286. 

lOL Idaho.—^Evans v. Dlstrict Court 
of Flfth JudiclW Diat.. 298 P. 823, 
32S, 60 Idaho 60, citlng Oorpua 
JuxU. 

Kan.—Gaaton v. Collina, 72 P.2d 84, 
87, 146 Kan. 449, cltlnsT Corpus 
Juris. 

Mias.—^Brown y. Sutton, 121 So. 836, 
158 Mias. 78. 

15 C.J. p 974 note 97. 

Protectiuff iutejsltr of reeords 

“It ia elementary law, of courae, 
that a court haa the risrht to protect 
the integrity of its own records. Any 
court of record has that Indlspensa- 
blo authority.**—Gajston v. ColUns, 72 
P.2d 84, 87, 146 Kan. 449. 

19. fleeuxltUs 

Production of securltiea in court 
by defendant as wltness for plalntiff 
and their introduction into evldence 
by plalntiff was held to have the ef¬ 
fect of puttlng them into the manual 
custody and control of the court.— 
Dobaon v. Neighbora, 163 So. 861, 
228 Ala. 407. 

Beooxda of trlal eouxt are peculiar- 
ly within control of that court.— 
Gow V. DubuQue County, 238 N.W. 
578. 218 lowa 92. 

Oonstruing atatntes toffether 
Statutea Involvlng custody of rec¬ 
ords of county and Circuit courts 
should be read and construed to- 
grether.—^Bend Pub. Co.' v. Haner, 244 
P. 868, 118 Or. 106. 

Xsthod whereby certain courts 
shall be enabled to exercise control 
over their records has been held to 
be that provided by appllcable stat- 


utory provisions.—Happy Coal Co. v. 
Brashear, 92 S.W.2d 23. 263 Ky. 267. 

20. Ind.—^Bedron v. Baran, 169 N. 
E. 696, 90 Ind.App. 655. 

21. Idaho.—^Evana v. Dlstrict Court 
of Flfth Judicial Diat., 298 P. 328, 
60 Idaho 60. 

22. Ky.—^Happy Coal Co. v. Braa- 
hear, 92 S,W.2d 28, 263 Ky, 257. 

Beoord as only evldeuoe of Judidsl 
actloa 

The fact that the only competent 
evidence of Judicial action must 
usually be found in record supplied 
by ministerial act of clerk has been 
held not to alter the text rule.—^Hap- 
p.y Coal Co. v. Brashear, supra. 

23. Mass.—^Petition’ of Thorndike, 
163 N.E. 888, 267 Mass. 409. 

PartloUlax order warrauted 
Where in a particular case, a 
bili of exceptione flled by a party 
was retumed with certain flled mo- 
tlons, a court order that “no more 
papera be received or flled in sald 
case, unless the court shall so or¬ 
der" was held to be warranted under 
the text rule.—^Petition of Thorndike, 
supra. 

24. Mont.—^Nadeau v. Texas Co., 69 
P.2d 698, 104 Mont. 658, 111 A.L.R. 
874. 

"Soaudalf” within the meaning of 
the text rule, is an unnecessary 
statement which bears cruelly on an 
indivlduara moral character, or 
statement of anything contrary to 
good manners, or unbecoming court*s 
dignlty to hear.—Nadeau v. Texas 
Co.', supra. 

Oplniou of Justlee 

• A speciai concurring opinlon by 
One of the justices of an appellate 
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court, applylng eplthets and adjec- 
tives to one of the parties and Its 
attorneys, whereby they were charg> 
ed with crimes and unprofessional 
and Immoral conduct, was held to 
be scandalous under the text rule 
and, on motion, was ordered to be 
stricken from the flles of the court 
and expunged f1*om its records.— 
Nadeau v. Texas Co., supra. 

85w S.C.—State v. Bllton, 163 S. 
E. 269, 15$ S.C. 324. 

Alteratioa of mlnutes 
As between the preslding Judge 
and the clerk of the court, it was 
held, under the text rule, that, where 
the clerk in a crlminal trlal made 
an entry in the minutes as to the dis- 
agreement of the jury and the order 
of a mlstrial, the Judge properly 
altered the entry to show the facts 
on which the mlstrial was ordered. 
—State V. Bilton, supra. 

28. Ala.—State v. Williams, 109 So. 

I 177, 21 Ala.App. 427. 

27 . Tex,—^Hannon v. Henson, Civ. 
App., 7 S.W.2d 613, afflrmed, Com. 
App., 15 S.W.2d 579. 

W.Va.—Dwight v. Haslett, 147 S.B. 
877, 107 W.Va. 192, 66 A.L.il. 10?. 
“The court may lose Jurisdiction 
of the case to which the record re- 
lates but never loses Jurisdiction 
over Its records.’*—^Hannon v. Hen- 
aon, Tex.Civ.App., 7 S.W.2d 613, af- 
firmed, Com.App., 16 8.W.2d 679. 

28 . Idaho.—Evans v. Dlstrict Court 
of Flfth Judicial Dlst, 298 P. 828. 
60 Idaho 60. 

29 . 111.—^Anonymous, 40 111. 77— 
Cameron v. Savage, 40'iIlL 76. ^ 
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tered by them.»0 A statute relating to the custody 
of records is not invalid because it provides for a j 
certified copy of a decree to be annexed to a tax 
record and such record to be delivered to the couuty 
treasurer in whose office it shall remain, “except as 
needed in the office of the county clerksince the 
court may at any time repossess itself of the tax 
record.*^ 

§ 230. Defects and Omissions 

Court records, as made, have been presumed to be 
free from defects and omissfons, although It has been 
held that parties are not entitied to assert any rights 
based on a defective or absent record. 

In consonance with the rule that th€ more im¬ 
portant courts speak only through their records 
which constitute evidence of the matter which they* 
contain, see infra § 237, it is held that interested 
persons may, in reliance on the record as made, 
properly assume that the officers charged with the 
duty of making and keeping the record have dis- 
charged such duty and that the record truthfully 
reflects what has actually occurred and what was 
done in the particular case.®2 a default in making 
an entry cannot prejudice parties who rely on the 
integrity of the record.33 The failure of the clerk 
or recording officer to make a correct record does 
not vitiate the proceedings in a court of record 
nor may the failure of those charged with the duty 
of making and keeping the record to discharge such 
duty, affect the validity of things done as of the 
dace shown by the recordas It has been held, how- 
ever, that, since a court must speak by its record 
or not at ali, parties are not entitied to assert any 
rights based on a defective or absent record.^® A 
court practice permitting the record to show the 


§ 231 

filing of papers which have not, in fact, been filed 
is viewed with dis favor, ^ 7 and where the record is 
made to show that exceptions to a decision werc 
filed before the decision itself, and a preliminary 
motion in March is not docketed untii after deci-. 
sion in July, the irregularities are destructive of all 
confidence in its accuracy.^® Where the minutes 
recite the opening of court on a certain day pursu- 
ant to adjoumment, and continuous proceedings 
from day to day in open court in the presence of 
accused and his counsel, failure of the minutes to 
state that the court was opened from day to day 
is not a fatal defect.^^ 

Changes in a record entry, which was in correct 
form as ojriginally entered, will be presumed to have 
been done imder direction of the court rather than 
done without authority and with malicious intent.^® 
Apparent alterations and interlineations made by 
the clerk should be construed as mistakes corrected 
as soon as made, rather than as a tampering with 
the record,4l and interlineations and alterations in 
a certified record marked and verified as such by 
the initials of the clerk of court are presumed to 
have been noted at the time of authenticating the 
record.^^ 

A .docket entry cannot be read in ODntradiction 
of the record after it has been properly extend* 
ed.^^ 

§ 231. Amendment and Correction 

Court records may be subject to correction and 
amendment. When Improperly allowed, the proper rem- 
edy is by appllcatlon to have an amendment set aside. 

Court records are subject to amendment and cor¬ 
rection in accordance with rules discussed in sub- 
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adi N.C.—^Forsyth County v. Black- 
bum. 68 N.C. 406. 

31. Mlch.—^Mersereau v. Miller, 70 
• N.W. 341, 112 Midi. 103. 

82. Tenn.—Southern Continental Tel- 
ephone Co. v. Alley, 72 S.W.2d 555. 
167 Tenn. 661. 

ProoeedlxLffs la open oourt 

Counsel are entitied. to rely on 
the court officers properly to record 
in the minutes proceedings had In 
open court.—Blythe v. Hlnchley, C. 
C.Cal., 84 F. 228. affirmed 111 F. 827, 
49 C.O.A. 647, certiorari denled 22 S. 
Ct 941. 184 IT.S. 701, 46 KEd. 766. ! 

Curlnar defects in records by amend¬ 
ment see infra {{ 231-236. 

Makin^r and requisites of records 
firenerally see supra S 226. 

33. U.S.—^Blsrthe v. Hinckley. supra. 

34. Okl.—Fx parte Cook, 103 P. 1041, 
2 OkLCr. 684. 

38. Tenn.—Southern Continental Tel- 


ephone Co. v. Alley, 72 S.W.2d 555, 
167 Tenn. 661. 

Frepa3±aff minute record 
Failure of a court and the clerk 
to comply with a statutory duty to 
prepare the minute record within the 
time prescribed may not affect the 
validity of thlnsrs done as shown by 
the record.—Southern Continental 
Telephone Co. v. Alley, supra. 

36L W.Va.—Charleston Trust Co. v. 

Todd, 131 S.B. 638, 101 W.Va. 31. 
FUlnff date of sAdavit 
Where no record was made at the 
time that an affidavit was filed in a 
particular court, it was held that 
the filing date shown on the affidavit 
itself will he presumed to be the 
correct one.—Heimlich v. Dispateh 
Printing Co., 18 Ohid N.P.,N.S.. ^605, 
affirmed 6 OMo App. 394, 27 Ohlo Clr. 
Ct.,N.S., 333, 29 Ohlo Cir.Dec. 149. 
Ploae or p roos ed lngm 
If record is silent m to. supposed 
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pleas or proceedings, unless it is cor^ 
rected or completed, parties are not 
entitied to assert rights based on de¬ 
fective or absent record.—Charleston 
Trust Co. V. Todd, 131 S.E. 638, 101 
W.Va, 81. 

37. Mo.—State ex reL Barrett v. 
Parris, 264 S.W. 363. 

38. Pa,—Trescott v. New York Co- 
Operative Bldg. Bank, 61 A. 478, 
212 Pa. 47. 

39. La.—State v. Harp, 63 So. 500, 
133 ta. 1007. 

40. Ohlo.—^In re Farkash, 8 Ohlo N. 
P,.N.S., 137. 

41. Pa.—Sheip V. Price, 8 Pa.Super; 
1. 39 Wkly.N.C. 278. 

42. N.T.—Lazier v. Westcott, 26 N. 
T. 14«. 82 Am.D. 404. 

43. U.S.-^ewett v. U. S., Mass., 100 
F. 832, 41 C.C.A. 38, 63 L.H.A. 668, 

, afflrming, C.C., U. S. Jewett, 84 
F. 142. 
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sequent sections of this title, see infra §§ 232-237. 
The correction of such records by entry nunc pro 
tunc has already been treated, see supra § 227. 

As of what time amendments made. Where the 
court finds it necessary to amend its record in the 
interest of truth, the amendment should be made as 
of the day of the first decision.^^ 

What amounts to amendment A finding by the 
judge after the term that the parties had consented 
to a continuance of a motion and the entry of such 
finding of record is practically an amendment of 
the record at the term.^5 


Setting aside amendment Where an amendment 
of court records has been improperly allowed, the 
remedy of the aggrieved party is to have such 
amendment set aside.*® 

§ 232. -Authority to Amend 

Courts possess authority to amend thelr records In 
order to make them speak the truth. 

In case of an omission or error in the record, the 
power exists in the court to amend such record so 
that it shall conform to the actual facts and truth 
of the case;**^ especially when such facts are with- 


44. R.I.—Ashaway Nat. Bank ▼. Su¬ 
perior Ct.. 67 A. 625, 28 RI. 356. 

45. N.C.—Oak Hali Clothing Co. v. 
Bagley, 60 S.B. 648, .147 N.C 87. 

48 . *M[ont.—State v. Turlok, 248 P. 

169, 76 Mont. 649. 

16 C.J. p 979 note 68. 

47. U.S.—Goddard v. Electric Skovel 
Coal Corporation, C,C.A.I1L, 97 P.2d 
754. 

Ariz.—^American Surety Co. of New 
Tork V. Mosher, 64 P.2d 1026, 48 
Arlz.* 552— 'B&e v. Brunswick Tire 
Corporation, 40 P.2d 976, 45 Arlz. 
135. 

Ark.—Sutton v. State, 260 S.W. 409, 
163 Ark. 562. 

—Doscsee Co. v. AU Persons 
Clalmingr Any Interest In, or Lien 
Upon Real Property Herein De- 
scribed or Any Part Thereof, 46 
P.2d 192, 3 CaL2d 609—^Passow v. 
Superior Court In and for City and 
County of San Prancisco, 76 P.2d 
616, 26 Cal,App.2d 89—Kohlstedt v. 
Hauseur, 74 P.2d 314, 24 Cal.App. 
2d 60—Garland v. Smltli. 21 P.2d 
$88. 131 Cal.App. 617—People*s 

Ditch Co. V. Poothlll Irr. Dist, 11 
P.2d 86, 123 Cal.App, 267—Dalley 
V. B. & H. Transportation Co., 299 
P. 748, 114 Cal.App. 320—^Beall v. 
Erickson, 297 P. 960, 113 Cal.App. 
36—Gulf Mail S. S. Co. v. W. A 
Hammond S. S. Co., 227 P. 938. 67 
Cal.App. 420. 

Colo.—Schattlnger v. Schattinger, 216 
P. 1067, 73 Colo. 673—^Wheeler v. 
People, 166 P. 257, 63 Colo. 209. 
Fla.—State ex reL Grebstein v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, mod- 
Ifying 128 So. 811, 100 Flal 473. 
Ga.—Eliis V. Clarke, 160 S.E. 780, 173 
Ga. 618—Beall v. State, 94 S.E. 
74, 21 Ga.App. 73. 

111.—Slnnock v. Mamey, 250 lll.App, 
266. 

Ind.—Warner v. State, 148 N.E. 288, 
194 Ind. 426—State ex rei. Me- 
chanlcs & Traders Ins. Co. v. 
Buente, 1 N.E2d 454, 102 Ind.App. 
663. 

Ky.—^NoeVs Adm'x ▼. Black’s Adm*r, 
61 S.W.2d 956, 244 Ky. 666. 
lA—State V. Mllam, 147 So. 22, 176 
La. 878. 


Mass.—Chagnon v. Chagrnon, 16 N. 
E.2d 281—A Doykos & T. Pappas, 
Inc., V. Leventhal, 195 N.B. 348— 
Kelly V. Poley, 188 N.B. S49, 284 
Mass. 503—^Kacavas v. Toothaker, 
179 N.B. 727, 278 Mass. 302—Mala- 
guti V. Rosen, 160 N.E. 632, 262 
Mass. 665—PolUns v. Dill, 118 N. 
E. 644. 229 Masa 321. 

Mlch.—Preedman v, Burton, 274 N. 
W. 766. 281 Mich. 208—R. C. Mahon 
Co. V. R S. KInapp Co., 268 N.W. 
828, 829, 277 Mich. 108, Quoting 

I Corpus anxis. 

[Miss.—Brown v. Sutton, 121 So. 835, 

I 837, 158 Miss. 78, clting Corpus | 
Juxls. 

Mo.—^Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 326 Mo. 226. cer¬ 
tiorari denied Jones Store Co. v., 
Kansas City, Mo., 51 S.Ct 78, 282 

U.S. 873, 75 L.Ed. 771—Henneke t. 
Strack, App., 101 S.W.2d 743. ' 

Mont,—State v. Turlok, 248 P, 169, 
173, 76 Mont 649, citlng Corpus 
0 * 0 x 18 —^Plrst State Bank of Thomp¬ 
son Falis r. Larsen. 233 P. 960, 963, 
72 Mont 400, quoting Corpus Juris 
—^Marcellus v. Wright, 202 P. 381,1 
61 Mont 274. | 

Nev.—^Brockman v. Ullom, 286 P. 417, 
52 Ney. 267, clting OoriniB 0’axis. 

N.J.—^De Lisle v. Heevcs, 126 A. 36, 
96 N.J.Eq. 416, 1 N.J.Misc. 449— 
State V. Russakow, 145 A 3, 7 N. 
J.Misc. 195. 

N.Y.—^People ex rei, Hirschberg v. 
Orange County Court, 2 N.E.2d 621, 
271 N.Y. 161, reverslng 284 N.Y. 
S. 1010, 246 App.Diy. 640, afflrmlng 
282 N.Y.S. 72, 166 Misc. 629. 

N.C.—Holton V. Lee, 91 S.E. 602, 173 
N.C. 106. 

Okl.—^Harden t. District Court of 
Tulsa County, 58 P.2d 247, 176 Otol. 

I 417—Ex parte Payton, 281 P. 697, 
45 Okl.Cr. 1. 

[ Pa.—^Davis v. Commonwealth Ttust 
Co.. 7 A2d 3, 836 Pa. 387—Deleo 
Ice Mfg. Co. V. Frick Co., 178 A 
135, 318 Pa. 337—Christ v. Du- 
bosky, 104 A 647, 261 Pa. 297—In 
re Northampton Improvement 
As8’n, 93 Pa.Super. 183—Common¬ 
wealth V. Hafner, 89 Pa.Super. 173 
—^First Nat. Bank v. Tomichek, 33 
Luz.Leg.Reg. 129—Commonwealth 

43.2 


V. Amonson, 53 Montg.Co. 77, 85 
Pa.L.J. 648. 

RI.—^Macdonald ▼. Barr, 154 A 664, 
61 RI. 337. 

S.C.—State V. Bilton, 163 S.E, 269, 
156 S.C. 324. 

Tex.—^Hannon v. Henson, Com.App., 
15 S.W.2d 579, afflrming, Clv.App., 
7 S.W.2d 613—^Matthews v. Liooney, 
Civ.App., 100 S.W.2d 1061, rtversed 
on other grounds, Com.App.^ 123 3. 

W. 2d 871. 

Vt—St Plerre v. Beauregard, 162 A 
914, 103 Vt 268. 

W.Va.—^Dwight v. Hazlett 147 S.BL 
877, 107 W.Va. 192, 66 AL.R 102. 
16 C.J. P 975 note 10. 

Qnestloa of Isiw or faet 
Whlle the question whether an 
amendment of a Judiclal record shall 
be allowed is usually one of fact, 
yet the question whether it can be 
allowed is one of law.—Jaffrey v. 
Smith, 80 A 604, 76 N.H. 168—Saw- 
yer y. Manchester & K. R Co., 62 
N.H. 135, 13 Am.S.R 641. 

Crimissi esses 

(1) The power to amend, as stated 
in the text, extends to crimlual as 
we'll as ciyii cases. 

Ark.—Sutton v. State, «860 S.W. 409, 
163 Ark. 662. 

IdaJio.—State y. Douglass, 208 P. 236, 
36 Idaho 140. 

15 C.J. p 975 note 10 [h] (1). 

(2) But papers flled in a crlminal 
case become a part of the record 
and cannot be changed, except by 
order of the court after full hearing 
and as authorized by law.—Carroll v. 
State, 118 S.W. 1081, 66 Tex.Cr. 78. 

Fover to ohange judgmeut 

(1) “The power of a court to 
change its judgment, as well as the 
time within which such change can 
be made, depends upon different prin¬ 
cipies.”—State V. Douglass, 208 F. 
236, 238, 85 Idaho 140. 

(2) Amendment and correction ol 
judgment In general, see the C.J.S. 
title Judgments 6 236, s^lso 34 C.J. P 
228 note 80-p 229 note 82. 

Partioulax* oourts 

(1) In Vermont county and' mu- 
nlcipal -courts have been held to have 
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in the knowledge of the courL^S 

In the exercise of its power to amend court rec- 
ords, a court is not authorized to do more than 
make such records correspond to the actual facts^^ 
So, a court cannot amend its records so as to make 
them Show that which never occurred;50 reflect a 
state of facts known to such court to be false or 
create a new record or change the record so as to 
contradict or alter what in truth did take place.52 
A court cannot, under the form of an amendment 
to its records, correct a judicial error53 or remedy 
the effect of judicial nonaction,®^ such as by mak- 

the same power as resards amend¬ 
ment to their respectlve records.— 

Cootey V. Remingrton, 189 A. 161, 108 
Vt. 441—^Vermont Evaporator Co, v. 

Taft, 184 A. 704, 108 Vt. 209. 

(2) In Massachiisetts, a Boston 
municipal court was h^d to possess 
power to make its records conform 

. to the truth.—Bryer v. American 
Surety Co. of New York, 189 N.E. 

109, 285 Mass. 336. 

(3) In Pennsylvanla, orphans' 
courts have been held to be among 
those havlns power to amend their 
records.—In re Willing’s Bstate, 136 
A. 761, 288 Pa. 337. 

(4) City court of Meriden in Con- 
nectlcut has been held to have pow¬ 
er to amend ita record to make it 
speak the truth.—Reetz v. Mans- 
fleld, 178 A. 53, 119 Conn. 563. 

43. Kan.—Overlander v. Overlander, 

268 P. 828, 126 Kan. 429, certiorari 
denied 49 S.Ct. 186, 278 U.S. 658, 78 
L.Ed. 566. 

La.—State v, Jones, 111 So. 492, 163 
La. 61. 

49. CaL—^Kingr v. Emerson, 288 P. 

1099, 110 CaLApp. 414, adopted 294 
P. 768, 110 CaLApp. 414—Haynes 
V. Los Angeles Ry. Corporation, 

262 P. 1072, 80 Cal.App. 776. 

Idaho.—State v. Dousrlass, 208 P. 236, 

36 Idaho 140. 

16 C.J. p 976 note 10 [k]. ' 

50. U.S.—Slade v. U. S., C.aA.Utah, 

86 F.2d 786. 

Ia .— State v. Chaney, 93 So. 119, 152 
La 347. 

51. La—Saint v. Meraux, 111 So. 

691, 163 La 242. 

69. U.S.—PeUtion of Cohen, D.C.N. 

Y.. 63 F.2d 865. 

Pxeseaoe of oonns^ 

It was not error to refuse to strike 
from the minutes of a certaln date a 
recital that counsel for accused was 
present during* certain proceedin^rs 
when such was actually the case.— 

State V. Crispino. 98 So. 623, 164 La 
1013. 

53. U.S.—Reed v. Howbert. aC.A. 

Colo., 77 F.2d 227. 

CaL—Francis v. Riddle, 59 P.2d 536, 

15 Cal.App.2d 291—^Kinff v. Emer- 

21 0 J.S.-28 


ing a record of an order or judgment that was nev¬ 
er in fact made or rendered.56 Neither does it fall 
within the power of the courts to cure, by amend¬ 
ment, errors or omissions of a party to court pro- 
ceedings,53 or to cure errors or omissions of coun- 
sel.57 The court. may not, however, be precluded 
from correcting a record entry merely because the 
“record” does not show that it is, itself, incor- 
rect.53 

The power of the court to correct its record is 
usually regarded as inherent,^® and not dependent 

Trust Co. V. Distrlct Court of First 
Judicial Dist. in and for Lewis and 
Clark County, 91 P.2d 403, 406, 108 
Mont. 151, Quotlngr Coxpos dtirls— 
State V. Turlok, 248 P. 169, 76 
Mont. 649. 

Wyo.—Washakie Livestock Loan Co. 
V. Meigrh, 33 P.2d 922, 924, 47 Wyo. 
161, citing: Corpus Juris. 

15 C.J. p 976 note 11. 

65. CaL—Francis v. Riddle, 69 P.2d 
536, 15 Cal.App.2d 291—^Haynes v. 
Los Angreles Ry. Corporation, 262 
P. 1072, 80 CaLApp. 776. 

Idaho.—State v. Eousrlass, 208 P. 236, 
36 Idaho 140. 

Mont—State v. Turlok, 248 P. 169, 76 
Mont 549. 

601 U.S.—PeUtion of Cohen, D.CN. 

Y., 53 F.2d 865. 

Teor of birth 

Where an allen in his declaration 
of IntenUon to become a Citizen in- 
advertently stated that he was bom 
in a certaln year, it was held that 
after his admission to cltizenship 
the court could not amend its records 
to Show that the birth actually oc- 
curred in another year.—Petitlon of 
Cohen, supra. 

57. U.S.—Slade v. U. S., C.C.A.Utah, 
86 F.2d 786. 

58. CaL—^Kin? v. Emerson, 288 P. 
1099, 110 CaLApp. 414, adopted 294 
P. 768, 110 CaLApp. 414. 

U.S.—Moss V. U. S., C.C.A.N.C., 
72 F.2d 80, 31, clUng: Corpus Juris. 
Ala.—Webb v. French, 144 So. 818, 
225 Ala. 617. 

Ark.—Sutton v. State, 260 S.W. 409, 
163 Ark. 662. 

CaL—Carter v. J. W. Sllver Trucklng 
Co., 47 P.2d 733, 4 CaL2d 198—Dox- 
see Co. V. All Persons Clalmlng 
Any Interest In or Lien TJpon Real 
Property Herein Described or Any 
Part Thereof, 45 P.2d 192, 3 CaL 
2d 609—Scott y. Hollingsworth, 9 
P.2d 836. 215 CaL 314, 82 A-L.R. 
996—^Halpem v. Superior Court in 
and for Alameda County, 212 P. 
916, 190 Cal. 884—Kohlstedt y. 
Hauseur, 74 P.2d 314, 24 Cal.App. 
2d 60—Caxson y. Emmons Draylng 
& Safe Moylng Co., 64 P.2d 176, 18 
CaLApp.2d 326« followed in 64 P. 


son, 288 P. 1099, 110 CaLApp. 414, 
adopted 294 P. 768, 110 CaLApp. 
414—^Haynes y. Los Angeles Ry. 
Corporation, 262 P. 1072, 80 CaL 
App. 776—^McKannay v. McKannay, 
230 P. 218, 68 CaLApp. 709. 

Idaho.—State v. Douglass, 208 P. 236, 
35 Idaho 140. 

Mont.—State ex rei. Union Bank & 
Trust Co. y. Diatrict Court of First 
Judicial Dist in and for Lewis and 
Clark County, 91 P.2d 403, 406. 108 
Mont. 161, quoting Corpus Juris— 
State V. Turlok, 248 P. 169, 173, 
76 Mont 549, citing Corpus Jnris. 
W.Va.—^Hlghland y. Strosnider, 191 
S.B. 631, 632, 118 W.Va. 647, cltlng 
Corpus Jnxls. 

15 C.J. p 976 note 11. 

^VtidlciAl errors” 

Orders made by court through 
miatake, inadyertence, want of suf¬ 
ficient consideration, oyersight or 
otherwise, where they affect sub 
stantial rights of litigants, are “Ju¬ 
dicial errors” within the meanlng of 
the text' rule.—State ex rei. Union 
Bank & Trust Co. y. District Court 
of First Judicial Dist in and for 
Lewis and Clark County, 91 P.2d 403, 
108 Mont 151. 

”XnhareD.tl7 Judicial” 

'Where the error Is inherently Ju¬ 
dicial rather than clerical or inad- 
vertent, the court has no power to 
amend its decision.”—^In re Burnetfs 
Estate, 79 P.2d 89, 90, 11 CaL2d 259. 
Order ahrogatb^ xeoeirer^s appolut- 


Where court cntered order denylng 
moUon of trustee of defunct corpora- 
fion to abrogate order appointing re- 
ceiver, court was, under the text 
rule, held to be without Jurisdiction 
to expunge such order denylng abro- 
gation at later time as having been 
inadvertently made.—State ex rei. 
Union Bank & Trust Co. v. District 
Court of First Judicial Dist in and 
for Lewis and Clark County, 91 P. 
2d 403, 108 Mont 161. 

4. CaL—^Francis y. Riddle, 59 P.2d 
636, 15 CaLApp.2d 291—^Hasmes v. 
Los Angeles Ry. Corporation, 262 
P. 1072, 80 Cal.App. 776. 
iont—State ex rei. Union Bank & 
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on statutory grant,®® although there exists authority 
to the effect that, in exercising the power conferred 
by statxite to amend court records, the court exer- 
cises a special jurisdiction that did not exist at com- 
mon 

Courts or persons who fnay exercise authority. 
Records of a court can be altered only by the court 


itself;®2 and subject to the authority of the clerk 
to correct the records of the court on his own mo- 
tion, under certain circumstances, see infra this 
section, the records of a court can be corrected only 
by order of sdch court.®® So, one court, ordinarily, 
has no authority to correct the records of another 
court,®^ even though it has appellate jurisdiction 


2d 178, 18 CaI.App.2d 768—Hand v. 
Carlson, 31 P.2d 1084, 138 Cal.App. 
202—People's Ditch Co. v. Foothlll 
Irr. Bist., 11 P.2d 86, 123 Cal.App. 
257—^Kingr v. Emerson, 288 P. 1099, 
110 Cal.App. 414, adopted 294 P. 
768, 110 CaLApp. 414—^Haynes v. 
Bos Angreles Ry. Corporation, 252 
P. 1072, 80 Cal.App. 776—Gulf Mali 
S. S. Co. V. W. A. Hammond S. S. 
Co., 227 P. 938, 67 Cal.App. 420. 
Colo.—Weydeveld v. Weydeveld, 67 
P.2d 72, 73, 100 Colo. 301, citingr 
Coxpns JtuiB; 

Pia.—State v. City of Mlami, 134 So. 
608, 101 Fla. 292. 

Ga.—Grand Chapter, O. B. S., v. 
Wolfe, 166 S.B. 766, 176 Ga. 867— 
Eliis V. Clarke, 160 S.E. 780, 173 
Ga. 618—Neely v. Mobley, 176 S. 
E. 627, 49 Ga.App. 541—Eliis v. 
Boykin, 161 S.E. 166, 44 Ga.App. 
227. 

Idaho.—^Haddock v. Jackson, 8 P.2d 
579. 51 Idaho 660—State v, Boug- 
lass, 208 P. 236, 35 Idaho 140. 

Ind.—State v. Branaman, 183 N.E. 
653, 204 Ind. 238—^Freestone v. 
State, 176 N.E. 877, 98 Ind.App. 
623—Willard v. Loucks, 176 N.E. 
266, 97 lnd.App. 131. 

Mass.—^Bryer v. American Surety Co. 
of New York, 189 N.E. 109, 286 
Mass. 336—^Webb v. Cohen, 182 N. 
E. 337, 280 Mass. 292. 

Mlch.—R. C. Mahon Co. v. R. S. 
Knapp Co., 268 N.W. 828, 829, 277 
Mlch. 103, auoting Coxpns XnziB. 
Miss.—^Brown v. Sutton, 121 So. 836, 
837, 168 Miss. 78, clting Coxpns Jn- 
xls. 

Mo.—^ECenneke v. Strack, App., 101 
S.'W’.2d 743, 746, cltlngr Ctorpns 
xls—Greffg-ers v. Gleason, 29 S.W. 
2d 183, 224 Mo.App. 1108. 

Mont—State v. Turlok, 248 P. 169, 
173, 76 Mont 649, citlng Coxpiui 
Jnxis. 

Neb.—Gate City Co, v. Bousrlas 
County, 282 N.W. 632. 136 Neb. 631. 
Nev.—^Brockzuan v. Ullom, 286 P. 
417. 62 Nev. 267. 

N.T.—People ex reL Hirachberg v. 
Orange County Court 2 N.E.2d 521, 
271 N.T. 161, reversing 284 N.T.S. 
1010, 246 > App.Div. 640, afflrmlng 
282 N.T.S. 72, 166 MIsc. 529—Low- 
ry V. Himmler. 239 N.T.S. 347, 136 
Misc. 216—In re Wolton, 211 N.T.S. 
501, 125 Misc. 664. 

Okl.—^Woodmansee v. ‘Woodmansee, 
278 P. 278, 137 Okl. 112—Davis v. 

. Robedeaux, 222 P. 990, 97 Okl. 86. 
Pa.—Bavis v. Commonwealth Trust 


Co., 7 A.2d 3, 335 Pa 387—In re 
WllllngTs Bstate, 185 A. 761, 288 
Pa 337. 

R.I.—^Macdonald v. Barr, 164 A. 664, 
51 R.I. 337. 

Tex—John E. Quarles Co. v. Bee, 58 
S.W.2d 77, reversing Bee v. John 
B. Quarles Co., Civ.App., 89 S.W. 
2 d 947, and costs retaxed, Com. 
App., 67 S.W.2d 607—^Pox v. First 
Nat Bank, Civ.App., 23 S.W.2d 888, 
reversed on other grounds First 
Nat Bank v. Fox, 39 S.W.2d 1086, 
121 Tex 7—^Hannon v, Henson, Civ. 
App., 7 S.W.2d 613, afflrmed, Com. 
App., 16 S.W.2d 679. 

W.Va—Dwight v. Hazlett 147 S.B. 
877, 878, 107 W.Va 192, 66 A.B.R. 
102, cltlng Coxpns iTnxis: 

16 C.J. p 976 note 12. 
grlminal cases 

The rule that a court has Inherent 
power to amend Its records to ac- 
cord with the facts applles in crlm- 
Inal as in clvil casea—State v. Hili, 
W.Va, 200 S.E. 687. 

eo. Cal.—^King v. Emerson, 288 P. 

' 1099, 110 Cal.App. 414, adopted 294 
P. 768, 110 Cal.App. 414. 

Mlch.—^R. C. Mahon Co. v. R. S. 
Knapp Co., 268 N.W. 828, 829, 277 
Mlch. 103, quotlng Coxpns Jnxla 
Pa—^In re Wllling*s Estate,* 1/36 A. 
761, 288 Pa 337. 

Tex—^Hannon v. Henson, Clv.App., 
7 S.W.2d 613, afiElrmed, Com.App., 
16 S.W.2d 679. 

15 C.J. p 976 note 13. 

Xn New Tork, power of supreme 
court to amend records, Including 
final Judgments and decrees. Is not 
only expressly provided for by Civ. 
PractJLct §5 105, 108, 109, 611, but 
is also Inherent.—In re Wolton, 211 
N.T.S. 601, 126 Misc. 664. 

et Tena—Glllesple v. Martin, 109 
S.W.2d 98, 172 Tena 28. 

Conxts not of reoord have power to 
correct thelr own records only so 
far as provided by statute.—State v. 
Whltehead, 168 P. 349, 88 Wash. §49. 

ea. N.T.—Emert v. Thorn, 292 N.T. 

S. 68, 249 App.Biv. 301. 

Ohio.—E. B. Rlce & Co. v. Pike, 160 
N.E. 90, 117 Ohio, St 621. afflrm- 
ing 164 N.E. 848, 23 Ohio App. 9. 
Tex.—Gerneth v, Galbralth-Foxworth 
Lumber Co., 300 S.W. 17, 117 Tex 
206, answers to certlfled questions 
. oonformed to, Civ.App., 6 S.W.2d 
• 216. 

Wla—Polichlnski v. State, 230 N.W. 
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713, 201 Wls. 677, citlng Ooqnu 
JUXlB. 

15 C.J. p 976 note 14. 

BUl of axoeptloxis when duly flled 
in a case as part of record is sub¬ 
ject to amendment by the trlal court 
to the same extent as other parts of 
the record.—^Kansas City v. Jones 
Store Co., 28 S.W.2d 1008, 326 Mo. 
226, certiorari denied Jones Store 
Co. V. Kansas City, Mo., 51 S.Ct. 78, 
282 U.S. 873, 76 B.Ed. 771. 

Bules of appellate court 
Appellate court rules relatlng to 
procedure on appeal have been held 
not to Impair trlal court*s power to 
correct Its records to set out truly 
its proceedlngs.'—^Raridan v. Blck, 
242 N.W. 886, 259 Mlch. 200. 

63.* Ohio.—^E. B. Rlce & Co. v. Pike, 
160 N.E. 90, 117 Ohio St. 621,* af¬ 
flrmlng 154 N.E. 348, 23 Ohio 

App. 9. 

04. Coi.—^In rp Silva, App., 296 P. 
876, 878, quotlng Coxpns Jnxis, and 
superseded 2 P.2d 341, 213 Cal. 446. 
Miss.—^Brown v. Sutton, 121 So. 836, 
837, 158 Miss. 78, cltlng Coxpns 
Jnxis. 

N.T.—Emert v. Thom, 292 N.T.S. 68, 
249 App.Biv. 801. 

16 C.J. p 976 note 16. 

Bqnity and ooxnmon law 
Equity cannot amend a common- 
law record in the ahsence of fraud. 
—Strong V. Wesley Hospital, 136 IlL 
App. 187, aflElrmed 84 N.E. 205, 233 IlL 
163, 122 AmS.R. 163. 

Xn different oonnties 
A Judge whlle holding the dlstrict 
court in one county within the dis- 
trict had no power to correct the 
records of the dlstrict court of an¬ 
other county, even on notlce.—Wil¬ 
liams V. Bean, 111 N.W. 931, 184 
lowa 216, 11 B.R.A.,N.S., 410. 

New reooxd. 

A court cannot make a new record 
for another court to accord wlth pa- 
'rol proof of what such record should 
be.—^In re Dubosky, D.C.Pa., 232 F. 
380. 

State oonrt snooeedlng texiitoxlal 
oonxt 

The dlstrict court of Oklahoma Is 
the legal successor of the terrltorial 
dlstrict court for the purpose of cor- 
recting the record of a Judgment ren- 
dered by the terrltorial court in an 
actlon pendlng at the, time of admls-' 
sion of the territory to statehood^— 
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over such other court,®5 although the authority of 
one court to amend the records of another may ex- 
ist by virtue of appropriate statutory provisions con- 
ferring such authority.®® A succeeding judge may 
niake the record speak a fact actually existent in 
a- judicial proceeding, and which shouid be a part 
of the record.®*^ 

In accordance with the rule that the records of 
the court can be altered only by the court itself, 
see supra this section, it has been held that the 
clerk of the court has no authority on his own re- 
sponsibility to amend, change, or correct the court 
records,®® particularly after adjournment.®® There 
exists, however, authority to the effect that the 
clerk may, prior to the time that the minutes are 
signed by the presiding judge, or until the adjoum- 
ment of court, or the expiration of the limitation 
fixed by statute, make the minutes speak the truth 
by correcting clerical errors,^® and in a particular 
case, it has been held that the clerk had power of 


his own motion, during the term or before the first 
day of the next succeeding term, to supply an omis- 
sion in the record.71 

No third person has a right to alter or correct 
court records,*^® and it is a serious assumption for 
any third person to attempt to do so personally or 
to procure a clerk or register to do 

Where the rights of third persons wiU be affected 
by the allowance of an amendment for the purpose 
of putting into a process, pleading, or return somc- 
thing which was not originally in such process, 
pleading, or return, it has been considered that such 
an amendment will not, as a general rule, be al- 
lowed.'^^ 

Change or mutilation^of papers or records. In 
exercising its power of making necessary amend- 
ments to its records, a court has no authority to 
change or mutilate the papers or records already on 
file.75 


S]x parte Howland, 104 P. 027, 3 OkL 
Cr. 142, Ann.Ca8.1912A 840. 

Supreme oonrt ia JSfvw Tozk has no 
authority to amend the records of 
county court of Kings County.—^In 
re Ck)odman, 178 N.T.S. 499, 

66. Cal.—re Silva, App., 296 P. 
876. superseded 2 P.2d 341, 213 CaL 
446, 

Iifiss.—^Brown v, Sutton, 121 So. 835, 
837, 158 Miss. 78, olting: Ooxpxui 
Jnxis. 

Mo.—^Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 1013, 325 Mo. 226, 
certiorari denled Jones Store Co. v, 
Kansas City, Mo,. 61 S.Ct 78, 282 
U.S. 873, 76 Ii.Ed. 771. 

16 OJ. p 976 note 17. 

BeaaoB. for mle 

**Whlle the trial court loses Juris- 
diction of the case when an appeal 
is taken, it does not lose jurisdlc- 
tion of its records,"—^Kansas City v. 
Jones Store Co., supra. 

Aotlon of appellate oourt 
Where trial courfs order overrul- 
Ingr motion to correct record constl- 
tuted a flnal Judgment from which 
no appeal was taJsen, and was res 
judicata as to same facts, an or¬ 
der of an appellate court postponing 
hearln^r on appeal and srranting per- 
mission to elther party to apply to 
trial court for correction of record, 
did not enlarge power of trial court 
or tend to undo that which court had 
already done, slnce the effect of the 
appellate courfs action was mere- 
ly to postpone ,the case and glve 
the parties an opportunity if the 
way was stili open to correct the 
record In the trial court.—Humble 
Oll & Pefining Co. v. Beaurden, 268 S. 
W. 36, 167 Ark. 444. 


Snpreme oourt of Mississippi has 
been held to have no power to alter, 
amend, or correct records of trial 
courts.—^Brown v. Sutton, 121 So. 
835, 158 Miss. 78. 

OS. Nev,—^Brockman t. IJllom, 286 
P. 417, 62 Nev. 267. 

BUl of oxoeptiona 

In Nevada, under statutory provi¬ 
sions empowcring the supreme court 
to take such steps as are necessary 
to complete or correct the record on 
appeal, such court can order the 
amendment of a bili of exceptions 
so as to make it speak the truth.— 
Brockman v. Ullom, supra. 

67. lowa.—Goodrich v, Conrad, 28 
lowa 298. 

Tex.—^Hamllton v. Eiland, Clv.App., 
181 S.W. 260. 

08. Ark.—^Fryer v. Lambert, 277 S. 
W. 48, 169 Ark, 979. 

15 C.J. p 976 note 14 [a]. 

Bzxor In desoxiption of Ijund 

Where complalnt in mortgage fore- 
closure suit erroneously described 
1 land, and the precedent for the orig- 
inal decree and the decree Itself con- 
tained the same error, the clerk had 
no authority to make coirecUon.— 
Fryer v. Lambert, supra. 

69. Ala.—^Bx parte Beaird, 116 So. 
367, 368, 217 Ala. 355, citing Corpus 

JUZlB. 

111 ,—^Butterfleld v. Diekman, 200 IlL 
App. 627. 

16 C.J. p 976 note 21. 

70 . Ala.—Wilder v. Bush, 76 So. 143. 
201 Ala. 21. 

Xiabillty to lajursd paxty 
Where change in minutes of trial 
court was made by its clerk before 
they were signed by Judge at end of 
term, - party. who procured clerk to 
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make change was not llable to par¬ 
ty injured.—Wilder v. Bush, supra. 

71. IlL—Savio V. Vieno, 203 Ill.App. 
631. 

72. Ala.—Wilder v. Bush, 75 So. 143, 
201 Ala. 21. 

Chio.—B. Ii. Rice & Co. v. Plke, 160 
N.B. 90, 117 Ohio St 521, afflrm- 
ing 164 N.B. 848, 23 Ohio App. 9. 
Wis.—Polichinski v. SUte, 280 N.W. 

713, 201 Wis. 577. 

Attoxnays and paxties 

(1) Attomey for plalntlff in error 
was held unauthorized to change cap- 
tion of case on flle by substltutlng 
court of appeals for common pleas 
court and inserting case under half 
number.—^B. 1«. Rice & Co. v. Pike, 
160 N.B. 90, 117 Ohio St 521, affirm- 
ing 154 N-B. 348, 23 Ohio App. 9. 

(2) Attempt In a criminal case to 
amend record by stipulatlon of de¬ 
fendant and distrlct attomey without 
reference to court was wholly Inef- 
fective, and would not be considered. 
—Polichinski v. State, 230 N.W. 718, 
201 Wis. 677. 

Boferee In baaksnptoy 
A referee in bankniptcy cannot 
correct the record of a state court 
wlth respect to proceedings thereln 
concemlng a claim against the estate 
of the bankrupt.—^In re Dubosky, D. 
aPa., 232 P. 380—16 C.J. p 976 note 
18. 

78. Ala.—Wilder v. Bush, 75 So. 143, 
201 Ala. 21. 

7A N.C.—^Poster v. Woodfln, 66 N.C, 
29. 

75. S.D.—State v. Nystrom, 186 N. 

W. 750. 45 S.I>. 193. 

Wash.—^In re Gelssler^s Estate, 169 
P. 822, 99 Wash. 452. 
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§ 233. — Subject-Matter 

Errors or omissfons due to accfdent, mistake or In- 
advertence are subject to correction by amendment. 

Errors or omissions in court records, due to acci¬ 


dent, mistake, or inadvertence, are subject to cor¬ 
rection by amendment.76 This is particularly true 
as regards clerical errors or mistakes as distinguish- 
ed from mistakes arising from the judicial acts of 
the court,and as regards mistake and accident not 


Sate of wlU 

(1) Where it appeared that a wlll 
flled for probate was dated at a time 
subaequent to actual date of execu- 
tion, as appeared from proof of ex- 
ecution and order admittingT tbe wlll 
to probate, it was held that a fur- 
ther order purportlngr to amend the 
error by inserting the correct date 
was subject to a wrlt of prohibltion 
under the text rule.—State v. Ny- 
strom, 186 N.W. 760, 46 S.D. 193. 

(2) It was sussrested in such case 
that the amendlng: order dec^are that 
the c. 2 rtificate of proof and earlier 
order be thereby corrected to read 
the correct date instead of the In- 
correct one, thus avolding changes or 
interlineations in the orlginal pa- 
pers.—State v. Nyatrom, supra. 
XndorsliLfir mattar on reoords 

Indorsln^r matter on the flndingrs 
and conclusions after they had been 
slgned and flled, for the purpose of 
correctinsr supposed inadvertent er¬ 
rors, has been dlsapproved.—^Iri re 
Geissler*s Estate, 169 P. 822, 99 
Wash. 452. 

78. Arl^s.—^Rae v. Brunswick Tire 

Corporation, 40 P.2d 976, 45 Aris. 

135. 

Cal.—^People*s Dltch Co. v. Foothill 

Irr. Dlst, 11 P.2d 86, 123 Cal.App. 

257. 

Vt.—St. Pierre v. Beauregrard, 152 A. 

914, 103 Vt. 258. 

15 C.J. p 975 note 10. 

*^vldeiLt lulstake” 

Within Code § 244, limitlngr to 
cases of “evident mistake” the au- 
thorlty to make a correction of a 
court record made at a prevlous 
term, that only is “evident” whlch is 
ciear,' notlceable, apparent to ob- 
servation, or at least clearly estab- 
llshed by the evldence.—^Hamill v. 
Joseph Schlllz Brewlng Co., 143 N.W. 
99, 146 N.W. 511, 165 lowa 266. 
Oorreotlon of attempted oorxeotloa. 

An attempted correction of court 
records may; under certain circum- 
stances, he subject to correction by 
amendment.—^Puckett v; Guenther, 
120 N.W. 123, 142 lowa 86, 134 Am. 
S.R. 402. 

Saw or fact; commlssioiL aaad omls- 
sion 

Mistakes of law or of fact and er¬ 
rors both of commlsslon and omis- 
slon are subject to correction by 
amendment of court records.—De 
liisle v. Beeves, 126 A. 85, 96 N.J. 
Eq. 416, 1 N.J.Mi8c. 449. 

Pwtlonlar amandinontB hold propon. 
allowod 

(1) To correct clerk'i: tninutes by 


insertlngr provision for dismissal of 
complalnt on merits and direction of 
judgment accordingrly.—^Merchants* 
Transfer & Storagre Co. v. Lippman, 
238 N.Y.S. 310, 135 Misc. 724. 

(2) To correct Yecords in crlminal 
case to conform to orlfflnal record, 
showing: defendanfs plea of guilty, 
sentence, and commitment.—^Moss v. 
U. S., C.C.A.N.C.. 72 P.2d 30. 

(3) To have record recite true date 
of judgrment entry.—^Haddock v. Jack- 
son, 8 P.2d 279, 51 Idaho 560. 

(4) To make journal entry of judg- 
ment conform to judgment actually 
rendered where parties to foreclosure 
action stipulated that through error 
and inadvertence journal entry did 
not Show true amount of judgment 
rendered.—^Vlctory Life Ins. Co. v. 
Preeman, 65 P.2d 559, 146 Kan. 296. 

<6) To record attorneys' affldavits 
regardlng Services for defendant in 
homlcide prosecution after allowance 
of claim.—Cass County v. Page Coun- 
ty. 213 NW. 426, 203 lowa 572. 

(6) To Show admlssion of certain 
evldence.—^Anus v. Valerius, 235 P. 
833, 118 Kan. 455, modified on other 
grounds 236 P. 669. 118 Kan. 660. 

(7) To Show indictment was joint. 
—State V, Haller, 163 S.B. 635, 112 
W.Va. 4. 

(8) To Show the actual date when 
decree was entered.—Spear v, Spear, 
206 N.W. 102, 200 lowa 1222. 

(9) To Show reasons for granting 
mlstrial.—Spelce v. State, 103 So. 
694, 20 Ala.App. 412, certiorari de- 
nied Ex parte Spelce, 103 So. 705, 
212 Ala. 559. 

(10) To Show ground on whlch mo- 
tion for new trial was granted.— 
Klng V. Emerson, 288 P. 1099, 110 
CaLApp. 414, adopted 294 P. 768, 110 
CaLApp. 414. 

(11) To Show that a trustee flled a 
required bond.—Webb v. Cohen, 182 
•N.E. 337, 280 Mass. 292. 

(12) To Show that order of ref- 
erence was properly made pursuant 
to stipulation.—Garland v. Smith, 21 
P.2d 688, 131 Cal.App. 617. 

(18) To Show that an order grant¬ 
ing new trial was made on a certain 
day, later than the day recited on 
the minutes.—Jackson v. Dolan, 236 
P. 818, 72 Cal.App. 48. 

(14) To Show that certain proceed- 
Ings were not entered of record prior 
to a certain date.—^Buser v. Kriech- 
baum, 278 N.W. 330, 224 lowa 1147. 

(16) To Show that motlon to dls- 
mlss inHiided words “without preju- 
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dice,” under evldence showing con- 
clusively that motlon was to dls- 
mlss without prejudlce, although 
such words were not used in request 
as made flrst to court.—^Rae v. 
Brunswick Tire Corporation, 40 P.2d 
976, 46 Ariz. 136. 

(16) To supply omlsslon from rec¬ 
ord, in probate proceedlngs, of date 
of notlce by publlcation of executrlx' 
Quallficatlon.—^Rhode Island Hospital 
Trust COi V. Sherman, 169 A. 740, 52 
R.I. 207. 

(17) To supply an inadvertently 
omitted reference to an order whlch 
had actually been made for the prep- 
aration of a transcript of the evl¬ 
dence.—^People*s Ditch Co. v. Foothill 
Irr. Dist., 11 P.2d 86. 123 Cal.App. 
267. 

(18) To supply the words “flrst 
degree” in the record entry of a ver- 
dict of guilty for murder, in order to 
conform with verdict orally an- 
nounced by jury in court—Common- 
wealth V. Troup, 153 A. 837, 302 Pa. 
246. 

77. CaL—^Halpem v. Superior Court 
in and for Alameda County, 212 P. 
916, 190 Cal. 384—Brush v. Pacific 
Electric Ky. Co., 208 P. 997, 58 Cal. 
App. 501. 

R.I.—Grieco v. Jackvony, 109 A. 801, 
43 R.I, 26. 

Tex,—John B. Quarles Co. v. Lee, 58 
S.W.2d 77, reverslng Lee v. John 
B. Quarles Co., Civ.App., 39 S.W.2d 
947, and costs retaxed, Com.App., 
67 S.W.2d 607. 

IntentloiLally reudeired Judgment 
A judgment intentlonally rendered 
on a misapprehension of facts is not 
subject to vacation as a clerical error 
or misprlsion.—^Karrick v. Wetmore, 
97 N.E. 92, 210 Masa 578. 

mstakes of arecording ofHoexs of 

the court as distingulshed from mis¬ 
takes arising from the judicial acts 
of the court, are subject to correc¬ 
tion by amendment of the court rec¬ 
ords.—^McPherson v. State, 63 S.W. 
2d 282, 187 Ark. 872. 

'*Clezloal errors” 

(1) "Clerical errors,” within the 
meanlng of the text, have been held 
to include not only those made by 
clerk but also those mistakes ap¬ 
parent on record, made by counsel 
or even by court in progress of tnal. 
—Wilder v. Bush, 76 So. 143, 201 Ala, 
21 . 

(2) "Clerical errors” appearing 
from face of record may, of course, 
be corrected by amendment within 
the text rule.—^Buchanan y. West 
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arising from the neglect or fault of a party."^® 
Accordingly, failure to perform the mere ministeri- 
al function of recording a judicial pronouncement 
may be cured by subsequent amendment of the court 
records,'^® and, in a proper case, matter which has 
been improperly injected into court records may be 
stricken therefrom.^® On the other hand, subject to 
limitations on the power of the court to authorize 
amendments of court records, as discussed in § 232, 
they cannot be amended to show the happening of 
an event which never in fact occurred,^! or to make 
a correction rendered necessary by conduct of coun- 
sel.^2 A record which correctly represents the tes- 
timony which was given in court is not subject to 
amendment to show the real state of facts on dis- 
covery that such testimony was false.®^ In a par- 
ticular case, it was held that the trial court did not 
err in refusing a request to amend its minutes to 


show certain representations which were set forth 
in substance in an affidavit in support of a motion 
which was denied by the court.*^ 

§ 234. -Time for Amendment 

In the absence of a statutory llmitation, the right to 
amend Is not lost by mere lapse of time. 

The power of the court to amend its records so 
as to make them speak the truth is not lost by lapse 
of time,85 unless there is a statutory limitation of 
the time within which amendments may be made,8« 
and in accordance with this view it has been held 
that in a proper case a court may amend its records 
at any time to make them reflect the truth.87 At 
any rate, the minutes or records of a trial court may 
be amended by such court at any time during the 
term,^8 or prior to the giving and enrollment of a 


Kentucky Coal Co., 291 S.W. 32, 218 
Ky. 259, 51 A.L.R. 281. 

78. Vt.—St. Plerre v. Beauregard, 
152 A. 914, 103 Vt. 268. 

79 . Ala.—^Ex parte Schoel, 87 So. 
801. 205 Ala. 24S. 

80. Mont.—^Nadeau v. Texas Co., 69 
P.2d 593, 104 Mont 558, 111 AL.R. 
874. 

16 p.J. p 975 note 10 [b], [c]. 
Applloatioii. for new trial 
An entry of an appllcatlon for new 
trial improperly appearlng: of record 
because not fliled as required by 
statute was subject to be stricken in 
order to make the record speak the 
truth.—State ex reL Mechanics & 
Traders Ins. Co. v. Buente, 1 N.B.2d 
454, 102 Ind.App. 563. 

Opinion 

A concurringr opinion of one of 
the Justices of an appellate court 
was stricken from its records as be- 
Ingr scandalous, scurrilous, and de- 
famatory.—^Nadeau v. Texas Co., 69 
P.2d 593, 104 Mont 558, 111 A-KR. 
874. 

81. La.—^Rapldes Grocery Co. v. 
Grant 137 So. 64, 173 La. 367. 

7111118' of docnment 
Records are not subject to amend¬ 
ment in order to show the fllmg of a 
document which never actually took 
place.—Rapides Grocery Co. v. Grant 
supra. 

82. N.Y.—Utica Nat Bank & Trust 
Co. V. Nlckel, 219 N.T.S. 556, 128 
Misc. 614. 

Notlng* exception 

Record wlll not be corrected, to 
note exception, on counsers affidavit 
that he uttered word *T3xceptlon’' in 
low volce, not heard by any one.— 
Utica Nat Bank & Trust Co. v. Nick- 
el, supra. 

88 . lowa.—Coppock V. Reed, 178 N. 


W. 382, 189 lowa 581, 10 AL.R. 
1407. 

84. Mont—State v. Vettere, 249 P. 
666, 77*Mont 66. 

8& Ark.—^Pryer v. Lambert, 277 S. 

W. 48, 169 Ark. 979. 

Cal.—Kohlstedt v. Hauseur, 74 P.2d 
314, 24 Cal.App.2d 60—Treece v. 
Treece, 14 P.2d 95, 125 Cal.App. 
726—People*s Bitch Co. v. Foothlll 
Irr. Dist, 11 P.2d 86, 123 CaLApp. 
257—Haynes v. Los Angeles Ry. 
Corporation, 252 P. 1072, 80 Cal. 
App. 776. 

Colo.—Schattinger v. Schattinger, 
216 P. 1057, 73 Colo. 573. 

Idaho.—Glennon v. Pisher, 10 P.2d 
294, 51 Idaho. 732—^Hample v. Mc- 
Kinney, 281 P. 1, 48 Idaho 221— 
State V. Douglass, 208 P. 236, 35 
Idaho 140. 

111 .—^Unbehahn v. Fader, 149 N.B. 
773. 319 111. 250. 

Mont—State v. Turlok, 248 P. 169, 
76 Mont. 549. 

Tex.—Hannon v. Henson, CivApp., 
7 S.W.2d 613, afflrmed, Com.App., 
15 S.W.2d 579. 

W.Va.—^Dwight v. Hazlett 147 S.B. 
877, 878, 107 W.Va. 192, 66 A.L.B. 
102, citing Corpus Juris. 

16 C.J. P 977 note 29. 

After passing ou motlou based on 
the uncorrected record, the court 
may, by amendment, correct such 
record.—State v. James, 116 So. 199, 
165 La. 823. 

liapse of more thaa flve yeaxs has 
been held not to divest a court of 
its power to amend its own records. 
—^Long V, George, Mass., 7 N.E.2d 
149. 

Pendlng orimlual case 

A crlminal case is pending in the 
sense that a court may correct its 
records untii the Judgment is fully 
satisfied.—^Dunn v. State, 196 P. 739, 
18 OkLCr. 49l 


86. lowa.—Perry v. Kaspar, 85 N. 

W. 22, 113 lowa 268. 

87- Cal.—Doxsee Co. v. AU Persons 
Claiming Any Interest In, or Lien 
Upon, Real Property Herein De- 
scribed or Any Part Thereof, 45 
P.2d 192, 3 Cal.2d 609. 

La.—State v. Johnson, 131 So. 721, 
171 La. 692—Hickman v. Enter¬ 
prise Lumber Co., 105 So. 343, 169 
La. 280. 

Vt.—Cootey v. Remington, 189 A. 

151, 108 Vt 441. 

**Clerical error” 

A “clerical error,” within the 
meaning of a rule authorizing courts 
of record to correct thelr own cler- 
ical errors and mistakes at any 
I time, has been held to be an error 
or ihistakc ordinarily apparent on 
the face of the record, capahle of 
being corrected by reference to tbe 
record; and is usually a mistake in 
the clerical work of transcriblng 
the particular record, or is usually 
a mistake in form.—Wilson v. City 
of Pergus Falis, 232 N.W. 822, 181 
MInn. 329. 

Definite and certain basis 

“No reason suggests itself why 
such amendments may not be made 
at any time, as long as anything def¬ 
inite and certain remains as a ba¬ 
sis for the amendment”—People v. 
Holmes, 143 N.E. 835, 312 111. 284. 
Bule InappUcable 

The text rule was held not to ap- 
ply to a situation where it was 
sought to have the record amended 
to Show the flling of a petition 
which was not in fact filed at any 
time.—^Rapides Grocery Co. v. Grant, 
137 So. 64, 173 La. 867. 

88. Ala.—Sovereign Camp, W. O. 
W., V. Gay, 104 So. 895, 20 Ala. 
App. 650, reversed on other 
grounds Ex parte Gay, 104 So. 898, 
218 Ala. 5—Ex parte Spelce, 108 
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judg^ent or decree;®® and it has been held, as re- 
gards clerical errors, that this may be done even 
after entry of final judgment.®® Moreover, it has 
been held that such correction may be made by the 
court in chambers as well as in tenn.^^ In conso- 
nance with the view that an amendment of court 
records may be had at any time to make them con- 
form to the truth, see supra this section, it is very 
generally held that an amendment may be made aft¬ 
er the expiration of the term at which the proceed- 
ings were had,^^ partic^larly for the correction of 
mere clerical errors,^ ^ or in vacation,^'^ or when- 
ever the error is brought to the notice of the court, 
provided the rights of third persons are not preju- 
diced.®5 There are, on the other hand, cases in 


which the right^to amend the record after the term 
has been denied,^® especially where the substantial 
or judicial amendment, as distinguished from an 
amendment of a mere clerical error, is sought,®^ 
and particularly as regards records of chancery 
courts which lose their jurisdiction of the cause at 
the end of the term at which a final decree is ren- 
dered.^* At all events, the evidence must be suffi¬ 
cient and substantial to warrant correction of court 
records after the term at which they were made.99 

After appeal taken. In accordance with the view 
that a court never loses jurisdiction over its own 
records, see supra § 229, the fact that an appeal has 
been taken does not deprive the lower court of the 
power to amend its record nor does such court's 


So. 705, 212 Ala. 669, denylns cer¬ 
tiorari Spelce V. State, 103 So. 694, 
20 Ala.App. 412. 

lowa.—^Ryan v. Phoenix Ins. Co. of 
Hartford, Conn., 216 N.W. 749, 204 
lowa 666—State v. Herzoff. 206 N. 
W. 600. 200 lowa 889. 

Han.—^Ranchmen’s Trust Co. v. Jes- 
se. 227 P. 266, 116 Kan. 489. 

Mo.—Crecellus v. Home Helgrhts Co., 
217 S.W. 608. 

N.C.—State v. Brown, 166 S.B3. 896, 
203 N.C. 618. 

Okl.—^Davis v. Robedeaux, 222 P. 990, 

. 97 Okl. 86. 

Or.—^Fuller v. Blanc, 77 P.2d 440, 
160 Or. 60—Churclilll v. Meade, 
182 P. 368, 92 Or. 626. 

16 C.J. P 977 note 26. 

8». Ind.—Warner v. State, 143 N.B. 
288, 194 Ind. 426—Courtney v. 

Luce, 200 N.E. 601, 101 Ind.App. 
622. 

Me,—Sawyer v. Calais Nat. Bank, 
138 A. 470. 126 Me. 814. ^ 

15 C.J. p 977 note 27. 

90. Mass.—^Kelly v. Foley, 188 N.B. 
349. 284 Mass. 603. 

91. La.—^Picard v. Prlval, 86 Ia. J 
Ann. 370. 

N.C.—^Falkner v. Hunt, 68 N.C. 476. 

92. XT.S.—^U. S. ex rei. Jorczak v. 
Ragen. C.GJLI1L, 102 P.2d 184. 

Ark.—^Randolph v. Porter, 67 S.W.2d 
674, 188 Ark. 729—Sutton v. State, 
260 S.W. 409, 163 Ark. 662. 

Idaho.—State v. Dougrlass, 208 P. 
236, 85 Idaho 140. 

La.—Hlckman v. Enterprise Lumber 
Ce., 105 So. 348, 159 La. 280. 

Me.—^Myers v. Thompson, 102 A. 776, 
117 Me. 80. 

Neb.—^Axnos v. Eichenber^rer, 186 N. 

W. 330. 107 Neb. 416. 

N.Y.—In re Wolton, 211 N.T.S. 601, 
126 Misc. 564. 

OkL—^Davis V. Robedeaux, 222 P. 
990, 97 OkL 86. 

S.L.—^Tirst State Bank of Wood v. 
Anderson, 191 N.W. 889, 46 S.D. 
104. 

Tex.—McCurley v. Texas Indemnity 


Ins. Co., Clv.App., 62 S.W.2d 992, 
error refused. 

Vt.—Cootey v. Remingrton, 189 A. 
161, 108 Vt. 441—St. Plerre v. 

Beauresrard, 152 A. 914, 103 Vt. 
258. 

15 C.J. p 977 note 81. 

Oontrary mle obsolete 
In a particular case, it was held 
that the rule prohibitlns: amendment 
after adjoumment .of the term has 
become obsolete.—Peopi% v. Ward, 76 
P. 306, 141 Cal. 628. 

Orpbans* oonrfe 

In Pennsylvania, as agrainst a con- 
tentlon that an amendment to the 
records of an orphans’ court could 
not be made after the term at which 
the proceedlngrs were had, it has 
been held orphans* courts, beingr 
courts of eauity within their proper 
realm, have no terms, so that the 
rule contended for did not apply.— 
Kretzer ▼. Murry, 147 A. 102, 297 
Pa. 461. 

93. D.C.—Downey v. U. S., 91 F.2d 
228, 67 App.D.C. 192. 

Tlhder statute 

In Alabama, under statutory pro- 
visions, Code 1907, |S 2891, 8256, 
4139, 4140, clerical misprislons in 
journals of court may be corrected 
after adjoumment.—Wilder v. Bush, 
75 Se. 148, 201 Ala. 21. 

94. Okl.—Clark v. Hennessey Bank, 
79 P, 217, 14 OkL 672, 2 Ann.Cas. 
219. 

Tex.—^Baum v. Corsicana Nat. Bank, 
75 S,W. 863, 32 Tex.Civ.App. 681. 
1*5 C.J. p 977 note 82. 

96. Gku—^Barefield v. Bryan, 8 Ga. 
463. 

Okl.—^Davls V. Robedeaux, 222 P. 
990, 97 Okl. 86. 

TSfo mle of Ibnitatioa applloable 
'We flnd no rule of llmitatlon up- 
on courts preventlngr them from cor- 
rectinsr their records at any time, in 
a proper case, so lon^ as the rigkts 
of third parties have not Inter-1 
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vened."—Sinnock v. Mamey, 260 111. 
App. 266. 

96. Me.—^Davis v. Cass, 142 A. 877, 
127 Me. 167. 

Ohio.—^In re Farkash, 8 Ohlo N.P., 
N.S., 137. 

15 C.J. p 977 note 85. 

Zustmetlou 

In absence of statute conferrlng 
power to amend the record in va- 
cation, it has been held that an in- 
struction marked *'Glven,*' on be- 
comlng part of the oourt records, 
could not be amended during vaca- 
tlon.—Gulf Coast Stevedoring Co.' v. 
Glbbs, 86 So. 582, 124 Mlsa 188. 

97. Fla.—Sawyer v. State, 118 So. 
736, 94 Fla. 60, followed in Dwyer 
V. State, 116 So. 726, 96 Fla. 846. 

Me.—^In re Limerick, 18 Me. 188. 

98 . Va.—Owen r. Owen, 162 S.E. 
46, 167 Va. 680. 

Adding to record 

A court of chancery'has been held 
to be without power, aftdr losing Ju¬ 
risdiction of the cause at the end of 
the term, to add to the record.—^Ross 
Cutter & Silo Co. v. Rutherford, 161 
S.B. 898, 167 Va. 674. 

«Final deoree» 

Decree granting dlvorce a mensa 
I et thoro has been held to be a «final 
decree'* within the meaning of the 
text.—Owen v. Owen, 162 S.E. 46, 
167 Va 680. 

99 . Mo.—State ex reL Sterllng v. 
Shaln, 129 S.W.2d 1048, quashlng 
opinion Anderson Motor Co. v. 
Sterling, 121 S.W.2d 276. 

1. Cal.—^Halpem v. Superior Court 
in and for Alameda County, 212 P. 
916, 190 Cal. 384. 

Ind.—^Reitzel v. Campbell, 6 N.B.2d 
148, 161, 108 Ind.App. 650, cltlng 
Corpus Juris. 

La—^Hlckman v. Enterprise Lumber 
Co., 105 So. 843, 169 La 280—State 
y. Coleman, 104 So. 705, 168 La 
755. 

W.Va—Dwight v. Hazlett, X47 S.B, 
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certification that a bili of exceptions is correct pre- 
clude an amendnient from thereafter being" made in 
a proper case;2 and even after affirmance of a 
judgment, the trial court, on its knowledge of what 
took place, can correct the joumal entry so as to 
make it recite the judgment actually rendered.3 

A long delay in seeking an amendment may war- 
rant a refusal to allow the same and it has been 
held that after a party has acquiesced in the use of 
affidavits in proceedings in the surrogate*s court, 
and they have been considered by the court as a 
part of the record, and used for all the purposes 
for which they were made, and no further use of 
them is contemplated, it is too late to movo to 
strike them from the record, for the reason that 
they divulge a privileged communication.® 

§ 235. -Proceedings for Amendment 

Any interested person may Institute proceedings to 
have court records amended to speak the truth. 

Any person interested, even though not a party 
to court proceedings, may apply to have court rec¬ 
ords corrected so that they will speak the truth.® 
Where the parties are sui juris, it has been held 
that the court cannot make an amendment of its 
record without a request by some of the interested 
parties.*^ The solicitor general of the state has been 
held to be the correct officer to initiate proceedings 


§ 235 

to correct the records of state courts in criminal 
proceedings.® 

An amendment of the record may be made on mo- 
tion with due notice to the opposite party,® and on 
hearing,!® or, as is more generally observed in a 
particular case, the proper mode of correcting er- 
rors in court records, or supplying omissions there- 
in, is by formal motion heard on notice and formal 
order entered in accordance with the facts as they 
are made to appear.^i Accordingly, it has been held 
that notice to opposing parties and hearing is es- 
sential,!® and it has been declared to be the better 
practice, where the rights of litigants will be affect- 
ed by a proposed amendment, to require that notice 
be given to them.i® This is particularly true if the 
change in the record be material,^^ and if made at 
a term subsequent to that in which the proceedings 
represented by the record were had.!® So, it has 
been held that where the parties to a cause were sui 
juris, it was erroneous for the trial court on its own 
motion to amend the record without giving to the 
parties affected notice or an opportunity to be 
heard.^® There exists, however, authority to the 
effect that the power to amend may be exercised by 
the court on its own motion without notice,^'^ no 
notice being required particularly if amendment is 
made at the same term as that in which the pro¬ 
ceedings were had.^® No notice need, of course. 
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877, 879, 107 W.Va. 192, 66 A.L..R. 
102, citingr Ooxpns Jaxls. 

16 C.J. p 977 note 36. 

Ai Cal.—Haynes v. Los Angreles Hy. 
Corporation, 252 P. 1072, 80 Cal. 
App. 776. 

3. Kan.—State v. Sfafford, 161 P. 
657, 99 Kan. 265. 

4 . Pa.—In re Schlegers Estate, 11 
Pa.Dist. & Co. 746. 

16 C.J. p 977 note 38, 

5. N-.T.—In re Gall, 63 N.T.S. 157, 
49 App.Div. 3. 

0. Tex.—^Blaln v. Broussard, Clv. 

App., 99 S.W.2d 993. 

16 C.J. p 977 note 40 [g]. 

ClalmaTit In 'bankniptoy proceed¬ 
ings in a tederal court should be al- 
lowed an opportunity to have the 
state court correct its own record 
where this is necessary for the pres- 
ervation of his righta—^In re Du- 
bosky, D.C.Pa.. 232 F. 380. 

7 . Pa.—Tasin v. Bastress, 130 A. 
417, '284 Pa. 47. 

& Ga.—Eliis V. Boykin, 161 S.E. 
155, 44 aa.App. 227. 

9. Cal.—Gulf Mali S. S. Co. v. W. A. 
Hammond S. S. Co., 227 P. 938, 
67 Cal.App. 420. 

W.Va.—^Dwight v. -Hazlett, < 147, S^E. 


877, 878, 107 W.Va. 192, 66 A.L..R. 
102, citing Corpus Juris. 

15 C.J. p 977 note 40. 

ITotlce to surety on haU hond of 
proceeding to correct court’s records 
by making omitted entries of orders 
of continuance nunc pro tunc was in 
a particular case held to be unnec- 
essary.—^Palermo v. U. S., C.C.A.Mo., 
61 F.2d 138, certiorari denled 53 S.Ct. 
318, 288 U.S. 600, 77 L.Bd. 976. 

ICi Ind.—^Plttsburgh, C., C. & St. 
L. R. Co. V. Mosher, 141 N.B. 322, 
193 Ind. 577. 

11. Wash.—^In re Geisslex^s Estate, 
169 P. 822, 99 Wash. 452. 

12. Ga.—fichennerhom v. National 
Fire Ins. Co. of Hartford, Conn., 
144 S.E. 395, 28 Ga.App. 470. . 

Wash.—^In re Geissler^s Estate, 169 
P. 822, 99 Wash. 452. 

Bx parte prooeedlngs 
Attempted correction of records by 
court without notice and in absence 
of opposing parties or their attor- 
neys was held to be improper under 
'the text rule.—^In re Geissler*s Bs- 
tate. 169 P. 822, 99 Wash. 452. 
Kearlnfir on traverse 
Under statutory provisions author- 
izlng amendment of incorrect en¬ 
tries by traverse and hearing there- 
on, it was held that the court could 
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not, in the absence of a hearing on 
the traverse, as required by law, 
make such amendment—Schermer- 
hom V. National Fire Ins. Co. of 
Hartford, Conn., 144 S.E. 395, 38 Ga. 
App. 470. 

13. Mont—State v. Turlok, 248 P. 
. 169, 76 Mont 549. 

N.C.—State v. Brown, 166 S.E. 396, 
203 N.C. 513. 

W.Va—Bwlght V. Haslett 147 SE. 
877, 107 W.Va 192, 66 A.Li.It 102. 

14. N.C.—State v. Brown, 166 S.B. 
396, 203 N.C. 513. 

15. Ga—Eliis V. Clarke. 160 S.E. 
780, 173 Ga 618. 

IflL Pa—^Tasin v. Bastress, 130 A. 
* 417, 284 Pa 47. 

17. U.S.—^U. S. ex rei. Campbell v. 
Blshop, C.C.A.Fla, 47 F.2d 95, 96, 
Quoting Oorpns Jnrla 
Cal.--Qulf Mail S. S. Co. v. W. A. 
Hammond S. S. Co., 227 P. 938, 67 
Cal.App. 420. 

Ind.—^Warner v. State, 143 N.B. 288, 
194 Ind. 426. 

N.C.—State v. Brown, 166 S.B. 896, 
203 N.C. 513. 

W.Va—^Dwight V. BEazlett, 147 S.E. 

877, 107 W.Va 192, 66 A.L.R. 102. 
15 C.J. p 978 note 41. 

18k. Ga—Eliis V. Clarke, 160 S.E. 
780, 173 Ga 618. 
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be giv^n to the moving party.^® 

Failure of movant to verify a motion to amend 
court records may be waived by conduct of the op¬ 
posite party in participating in the hearing on such 
motion without objection.^® On a motion to amend, 
the question will not be considered collaterally as to 
what effect the amendment may have or whether the 
court had the right to do what it is alleged to have 
done.2i 

Where application for amendment of court rec¬ 
ords is by petition, it is not govemed by striet rules 

of pleading.22 

Showing necessary to warrant amendment In 
order to warrant an amendment of court records, 
it is, usually, necessary that a basis for such amend¬ 
ment be shown by written memorandum from such 
records,23 affidavits,^^ or the recollection of an in- 


dividual,25 being insufficient for such purpose, The 
general rule is particularly applicable where an 
amendment is sought after the expiration of the 
term at which the proceedings were had.26 There 
is, on the other hand, authority for the view that 
the evidence need not be found in the record;27 
that parol evidence is admissible to show the true 
state of facts;28 and that an amendment may be 
based on the recollection of‘the court,^» or on the 
recollection of the court supplemented or refreshed 
by such official memoranda as may be available un¬ 
der the circumstances.30 

Subject to certain limitations on the authority of 
the court, see supra § 232 and the preceding para- 
graph of this section, the question whether an 
amendment shall be allowed being addressed solely 
to the discretion of the particular court,m the 


19. Ky.—Happy Coal Co. v. Bra- 
shear, 92 S.W.2d 23. 263 Ky. 267. 

20. Mo.—Gregffers v. Gleason, 29 
S,W.2d 183, 224 Mo.App. 1108. 

01. N.C.—^Foster v. Woodfln, 66 N.C. 

29. 

aSE. Ind.—^Hydro Electric Engineer- 
ing Corporation v. Bonifleld, 178 N. 
E. 864, 93 Ind.App. 448. 

23L 111.—^People V. Miller, S N.E.2d 

458, 365 111. 56. 

16 C.J. p 978 note 47. 

“It is necessary that it he proved 
by the productlon of some note or 
memorandum from the records or 
quasi records of the court, or by 
the Judge’s minutes, or by the pa- 
pers on flle in the cause.*’—^People v. 
Miller, supra. 

Seoord mnst show basis 

“The record must show the basis 
upon which the amendment or cor- 
rection is made.**—^People v. Miller, 
6 N.E.2d 458, 460, 365 111. 56. 

Prooess to oommenoe suit is part 
of the record for the purpose of 
amendment, and the court will look 
to the return thereon when neces¬ 
sary. not only to show the date of 
the retum, but also the date of Its 
exeeution.—House v. Universal 
Crusher Corp., 79 S.B. 1049. 115 Va. 
55 $. 

Stenographlo notes 

The stenographic notes of a short- 
hand reporter have been held not to 
constitute such a memorial paper, 
note, or memorandum as the law 
contemplatea shall be used as a ba¬ 
sis from which to make an order 
amending a record.—Grand Lodge, I. 
O. F. S. I. V. Ohnstein. 110 llLApp. 
812. 

M. ni. —Village of Glencoe v. In¬ 
dustria! Commisslon, 188 K.E. 329. 
364 111. 190. 


Aflldavlt by depnty clerk 

Court records may not be amended 
by deputy clerk’s affidavit explaining 
hia failure to Indorse clerk’s approv- 
al on bond flled in revlewlng com- 
pensation award so as to confer ju- 
risdiction of subject matter on court. 
—^Village of Glencoe v. Industrial 
Commlssion, supra 
Aflldavlt of jTurov 

Where the record shows the flnal 
discharge of the Jury on a certain 
day, it cannot be corrected on the 
unsupported aflldavlt of a juror that 
the court discharged the jury on an 
earlier day.—^Kansas City v. Mastin, 
68 S.W. 1037, 169 Mo. 80. 

26. 111.—Woodward v. Ruel, 188 N. 
E. 911, 355 111. 163—People v. Si- 
mon, 244 111.App. 484. 

16 C.J. p 978 note 47. 

Another statement of rule 

“Such correction cannot be made 
elther from the memory of witncss- 
es, from the recollection of the judge 
himself, or by «iffldavit.’'—^People v. 
Miller, 5 N'.B.2d 458, 366 111. 66. 

26b 111.—^Woodward v. Huel, 188 N. 

E. 911, 356 111. 163-MeCord v. 
Briggs & Turivas, 170 N.B. 320, 
338 111. 158, afflrmlng 249 Ill.App. 
616—Hickey v. Hickey, 14 N.E.2d 
688 , 295 111. App. 67—^Peoi>le v. 

Dragowski, 243 llLApp. 216. 

Ind.—^Pittsburgh, C., C. & St. L. B. 
Co. V. Mosher, 141 N.E. 322, 193 
Ind. 677. 

15 C.J. p 978 note 46. 

27. Kan.—^Martindale v. Battey, 84 
P. 627, 73 Kan. 92. 

N.C.—^Austln V. Rodman, 8 N.C. 71. 
15 C.J. p 978 note 48. 

28. La.—Rapides Grocery Co. v. 
Grant, 137 So. 64, 173 La. 367— 
State V.* Johnson, 131 So. 721, 171 
La. 592. 

Ciear oral testhnony has been 
held to be suflElcient to authorize an 
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amendment.—^Bottoms v. Borah,. 

Ark.. 179 S.W. 996. 

Parol and wxltten evidence 

Parol proof, as well as minutes of 
record or written evidence of pro¬ 
bate court, was held to be competent 
in determining fact question wheth¬ 
er the probate court grranted author¬ 
ity to an exeeutor to employ counsel 
in a will contest.—^Preeman v. Hul- 
bert, 208 N.W. 168, 230 Mlch. 466. 

29. Ariz.—^Rae v. Brunswick Tire 
Corporation, 40 P.2d 976, 45 Ariz. 
135. 

La.—State v. Coleman, 104 So. 705, 
158 La. 755. 

Mont—State v. Turlok, 248 P. 169, 
76 Mont 649. 

Bztent of power 

“To what extent the judge may 
call upon his own recollection in de¬ 
termining the character and extent 
of the amendment cannot be delim- 
ited by rule; each case will depend 
upon its own faets.'*—State v. Tur¬ 
lok, Buprsu 

30. N.M.—State v. Trujillo, 226 P. 
885, 29 N.M. 629—Ojo dei Espiritu 
Santo Co. v. Baca, 214 P. 768, 28 
N.M. 509. 

Fersonal plea of gnllty 

Contemporaneous records of de- 
fendanfs withdrawal of plea of not 
guilty and personal entry of plea of 
guilty, his answers on allocution, 
and court'8 recollection were sufla- 
cient justiflication for correction of' 
clerk’s minutes which incorrectly 
showed that defendant pleaded 
guilty *‘through his attomey.**—Peo¬ 
ple V. Piato, 10 N.T.S.2d 273, 266 
App.Dlv. 1010. 

31. Ind.—Varish v. State, 163 N.B.. 
518, 200 Ind. 368. 

Vt.—St. Plerre v. Beauregard, 152 A 
914, 103 Vt. 258. 

W.Va.—^Dwight v. Hazlett. 147 S.E. 
877, 107 W.Va. 192, 66i AL.R. 102^ 
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furtherance of justice,^^ such court is the exclusive 
judgc of the necessity and propriety of an amend- 
ment of its record and of the sufficiency of the proof 
offered in support thereof.33 The court should, 
however, exercise its power of amendment with 
great caution and only where it clearly appears that 
a mistake has been made.34 In other words/the 
proof to correct a record of a case should be ciear 
and unequivocal to the effect that the written me- 
morial does not refllect the facts.35 Where the 
amendment is sought by way of motion, ali proper 
evidence may be heard under the motion.36 In a 
proceeding for correction of its record a court may, 
however, consider only the evidence introduced on 
the hearing, and may not thereafter obtain another 
signature, and compare it with the disputed signa¬ 
ture, with the aid of a magnifying glass, and treat 
as evidence the knowledge thus obtained.37 

Order or record of amendment. When a court, 
after the parties have departed without day and aft- 
er the judgment term, amends the record, the order 
or record of such proceeding must show the juris- 
dictional basis for making the order, namely, notice 


§ 236 ‘ 

or presence of parties, and the ground or basis 
whereupon the court acted in amending.38 

§ 236. -Effect of Amendment 

An amendment to court recorda relates back to the 
time when proceedings were in fact had, and may make 
valid that which was apparently defective, or render in- 
elfective an apparentiy vaiid record entry. 

An amendmentr to court records relates back to 
the time when the proceedings were in fact had,39 
and may make valid that which was apparently de- 
fective^O render ineffective an apparently valid 
entry,41 as the case may be. 

An amendment to court records is presumed to 
correct them so that they set forth the true situa- 
tion,42 and is presumed to be based on the court’s 
own knowledge of what actually occurred.43 So, 
an amended record is evidence of the truth which 
it contains,44 and, in accordance with the general 
nile as to court records generally, see infra § 237, 
imports absolute verity,45 and cannot be collaterally 
attacked.4® 

Saving rights of ihird persons. Amendments of 
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SSL Kan.—^Ranchmen*s Trust Co. v. 
Jesse. 227 P. 255. 116 Kan. 489. 

83l Arl 2 .—Rae v. Brunswick Tire 
Corporation, 40 P,2d 976, 979, 45 
Ariz. 135, Quotingr Oozpiis Jtizls. 

16 C.J. p 976 note 16. 

Dlscretlon ahused 
Where the record showing a plea 
of not guilty by accused was incor- 
rect, the court*s refusal to order the 
same corrected by amendment on 
motion was held to be an abuse of 
dlscretlon.—State v. Drown, 81 A. 
641, 85 Vt. 233. 

84. N.T.—^People ex rei. Hirschberg* 
V. Orande County Court, 2 N.E.2d 
621, 271 N.T. 151, reverslnff 284 N. 
T.S. 1010, 246 App.Div. 640, afflrm- 
ingr 282 N.T.S. 72, 156 Misc. 529. 

&apse of time 

(1) Where years have grone by 
since the mahing* of a record sougrht 
to be corrected, amendment should 
be permltted with great caution.— 
People ex rei. Hirschberg v. Orange 
County Court, 2 N.B.2d 621, 271 N.T. 
151, reversing 284 N.T.S. 1010, 246 
App.Div. 640, afflrmlng 282 N.T.S. 
72, 156 Misc. 529. 

(2) So, after a lapse of years, the 
sentencing judge and the prosecut- 
Ing attorney should be heard, If 
avallable, where the records in a 
crlminal case were sought to be cor¬ 
rected on the theory that there was 
a clerical error in recording a plea 
as a felony rather than as a misde- 
meanor.—People ex reL Hirschberg 
T. Orange County, supra. 


(3) A lapse of more than three 
years calls for careful scrutiny of 
the evidence in support of the 
amendment, but does not require 
that the court refuse to permit the 
amendment.—^Macdonald v. Barr, 154 
A. 564, 51 R.L 337. 

Bvldence held snffioieiit to Justify 
order permltting correction of 
court's mlnutes to show facts testl- 
fled to.—^Hlckman v. Enterprise Lum- 
ber Co., 105 So. 343. 159 La. 280. 

3& Ark.—^Murphy v. Cltizens' Bank, 
104 S.W. 187, 934, 84 Ark. 100. 

38L Ind.—^Prltchard v. Mines, 106 N. 

B. 411, 56 Ind.App. S7l. 

N.H.—Frlnk v. Prfnk, 43 N.H. 608, 
80 Am.D. 189, 82 Am.D. 172. 

37. lowa.—^Hamill v. Joseph Schlitz' 
Brewing Co., 143 N.W. 99, 145 N. 
W. 511, 166 lowa 266. 

38. 111.—^Roblin v. Illinois Commer- 
cial College, 166 IlLApp. 420. 

38. Okl .—"Ex parte Baker, 289 P. 
253, 144 Okl. 52—^Ex parte Martin- 
dale, 287 P, 740, 47 OkLCr. 17— 
Bx parte Payton, 281 P. 697, 45 
Okl.Cr. 1. 

15 C.J. p 979 note 67. 

40h OkL—^Ex parte Baker, 289 P. 
253, 144 Okl. 52—^Ex parte Payton, 
281 P. 697, 45 Okl.Cr. 1. 

41. Ky.—^Equltable Trust Co. of 
Dover v. Bayes, 226 S.W. 390, 190 
Ky. 91. 

Unsigned order 

Where order not signed by court 
was entered in order book through 
error of clerk, and where court on 
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discovery of error made notatlon at 
foot of the order, striking it from 
the record, and made subsequent or¬ 
der, reciting that such unsigned or¬ 
der had been entered by mistake, the 
order was as void as if it never had 
been entered, or as if it had been 
wholly erased therefrom.—^Bqultable 
Trust Co. of Dover v. Bayes, supra. 

48. Cal.—Beall v. Brickson, 297 P, 
960, 113 Cal.App. 36. 

43. Hont—Greenough v. Hannel, 
280 P. 1094, 71 Mont 678. 

4^ Mass.—^Malagutl v. Rosen, 160 
N.E. 532, 262 Mass. 555. 

45. Mont.—Greenough v. Hannel. 

230 P. 1094, 71 Mont. 678. 

Amending minutes 
The actlon of a trlal Judge in 
amending the minutes of the trlal, so 
as to have them speak the truth, is 
conclusivc. 

Fla.—Mltchell v. State, 33 So. 1009, 
46 Fla. 76. 

N.C.—Kerr v. Hlcks, 42 S.B. 632, 131 
N.C. 90. 

Okl.—In re Tucker, 111 P. 666, 4 OkL 
Cr. 221. 

ICOdifylng sexLtenoe 
A subsequent order which in ef¬ 
fect modifled a sentence was held not 
to constitute a repudiation of the 
minute entry of sentence as orig- 
inally imposed.—^Auldridge v. Wom- 
ble, 120 S.B. 620, 167 Ga. 64. 

46b Mass.—^Malaguti v. Hosen, 160 
NJB2. 532, 262 Mass. 555. 

Pa.—Hamilton v. Seitz, 26 Pa. 226, 64 
Ain.D. 694. 
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judicial records, whether made in or after term, 
from minutes or memoranda of the clerk or court, 
or from the recollection of the judge, are made with 
a saving exception, expressed or implied, in favor 
of the rights of third parties, acquired in reliance 
on the record as made by the clerk-^*^ 

Ineffective amendment In accordance with the 
view that, by amending court records as authorized 
by statute, a court exercises a special jurisdiction, 
see supra § 232, it is held that an order for an 
amendment failing to show essential jurisdictional 
facts empowering the court to make such amend¬ 
ment is a nullity.'*^ 


§ 237. Operatiori and Effect 

Records of a court constitute evfdence of its offlcfal 
acta and Import verity. 

The higher or more important courts can speak 
only through their records,which constitute the 
legal evidence of such courts’ official acts,^ and 
are binding on the judge or judicial officer making 
such records as well as on the litigating parties to 
the proceedings.^1 On the other hand, it is held 
that matters relating to proceedings in courts but 
not disclosed by their records do not legally exist.®^ 
.Such records import absolute verity®^ unless or un- 


47- 111.—Gardner v. Pcople, 100 111- 
App. 264. 

48. Tenn.—-Gillesple v. Martin. 109 
S.W.2d 98, 172 Tenn. 28. 

Order lield nnlUty 
Order purportingr to correct an er¬ 
ror In tlie record but fallingr to show 
that such error was apparent on 
record, or from papers In record, or 
from minutes or entrles of trlal 
Judge, as requlred by statute author- 
iaingr amendment, was held to be a 
nuUlty under the tezt rule.—Gilles¬ 
ple V. Martin, supra. 

49 . Ind.—0'Malia v. State, 192 N.H. 
435, 207 IndL 808. 

Ky. —^mmonwealth v. Wilson, 132 
S.W.2d 622, 280 Ky. 01—Sirapson v. 
Antrobua, 86 S.W.2d 644, 260 Ky. 
641. 

Miss.—Oliver v. Miles, 110 So. 666, 

111 Ifilii—Sfii TjHTIl 

Mo.—State ex rei, Spratley v. Maries 
County, 98 S.W.2d 623, 839 Mo. 
577 —State ex rei. and to Use of 
Conran v. Duncan, 63 S.W.2d 135, 
333 Mo. 673—State ex rei. Gentry 
V. Westhues. 286 S.W. 396, 816 Mo. 
672—Cunlo v. Pranklln County, 286 
S.W. 1007, 815 Mo. 406—Nodaway 
County V. Williams, 199 S.W, 224, 
Ohlo.—Will V. McCoy, 20 N.E.2d 871, 
136 Ohio St 241—State ex rei. 
Schunk V. Hamilton, 190 N.K. 199, 
127 Ohio St 666—^Pountain v, 
Plerce, 176 N.H. 444,* 123 Ohio 
St 609. 

W.Va.—Charleston Trust Co. v. 

Todd, 131 S.B. 638, 101 W.Va. 31. 
Wyo.—State v. Distrlct Court of 
Blffhth Judicial Dlst, in and for 
Premont County, 227 P. 878, 31 
Wyo. 418, 86 AL.R. 1082. 

Oonrts of record 

(1) The text rule is partlcularly 
appllcable to courts of record. 

Ala.—^Naro v. State, 101 So. 666, 212 
Ala. 5. 

Ky.—Bquitable Trust Co. of Dover v. 

Bayes, 226 S.W. 390, 190 Ky. 91. 
Mo.—Cunlo V. E^anklin County, 286 
S.W, 1007, 315 Mo. 405. 

Okl.i—Comelson v. State, 267 P. 1109, 
87 Okl.Cr. 838. 


Or.—^Lauderback v. Multnomah 

County. 226 P. 697, 111 Or. 681. 

(2) Courts of record and courts 
not of record see supra § 5. 

60- 111-—^Teter v. Spooner, 116 N.EL 
673, 279 111. 39. 

Mo.—Ounio V. Pranklln Countyi 285 
S.W. 1007, 316 Mo. 406. 

N.J.—Craddock-Terry Co. v. Sclala- 
bra, 144 A 696. 7 N.J.Misc. 168. 
Pa.—In re Brookville’s Hlection, 6 
Pa.Dist. & Co. 64. 

15 C.J. p 979 note 59. 

PresumptloiL as to mliLiitM 

(1) “Minutes of a court are pre- 
sumed to state accurately what ac- 
tlon is taken relative to the matters 
concernlngr which they speak.”—^Rae 
V. Brunswick Tire Corporation, 40 P. 
2d 976, 45 Arlz. 186. 

(2) In other words, the minutes 
mj.y he r egarded as at least prima 

etc., Co. V. Lehmann, 45 So. 138, 120 
La. 273. 

(3) At any rate, they may, under 
modern practlce as dlstinsrulshed 
from the common law, be looked to 
as evidence of the proceedings of 
the court.—Fkrst Nat. Bank of Poca- 
tello V. Poling, Idaho, 248 P. 19, 42 
Tdaho 636. 

Dedsloa of appellate oouzt ^ 

The record of the declsion of an 
appellate court is the highest evi¬ 
dence of what the court declded, and 
where a point appears thereby to 
have been adjudicated it is con- 
trolllng.—^Everett v. New Tork Bn- 
graving, etc., Co., 48 N.T.S. 502, 19 
Misc. 360, affirmed 46 N.Y.S. 434, 20 
Misc. 648. 

Dooket of xuunloipal oonrt 
The docket of a munlcipal court 
may, prior to the time that the full 
record is made up, constitute suffi¬ 
cient proof of proceedings had in 
sueh court.—Good, v. Prench, 116 
Mass. 801. 

Records of probate oonrts as notlce 

(1) The records of probate court 
have been held not to constitute con¬ 
structive notice of their contents, un¬ 
less such records are brought to the 
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notlce of the person to be charged 
with notlce, or facts are brought to 
his attention which put him on in- 
qulry which If pursued would lead 
to knowledge of such facts.—^Wil¬ 
liams V. Jeflerson Standard Life 
Ins. Co., 196 S.B. 519, 187 S.C. 103. 

(2) Slmilarly, it has been held 
that the records of such courts do 
not constitute constructive notice of 
recitations thereln except to parties 
and privies to such actions or pro¬ 
ceedings.—Winchester v. Boggs. Tex. 
Civ.App., 112 S.W.2d 207. 

Session of court 

Whether a court of record was In 
session at a partlcular time is a 
auestion to be determined by the rec¬ 
orda of such court.—^Ex parte Mas- 
sengale, OkLCr., 93 P.2d 41. 

51. Pia.—^Newport v. Culbreath, 162 

So. 840. 120 Pia. 152. 

S?W ^ | Q u g | by rfcorfe"- 

371. 

Partias to orixnlaal case are bound 
by the record,—^People v. Curran, 207 
111.App. 264, afflrmed 121 N.B. 637, 
286 111. 302. 

Zntazvaalng parties were held to 
be charged with constructive notlce 
that a Juror was a surety to a gaiv 
nlshment bond Involved in the case 
and on file thereln.—Wise v. John¬ 
son, Tex.Civ.App., 198 S.W. 977. 
Parties by reprasentatlon. 

In actlon on life policies agalnst 
company which had taken over the 
policies under a relnsurance agree- 
ment from orlglnal insurer which 
had become insolvent, records of clr^ 
cuit court, by vlrtue of which rein- 
surance contract was executed, were 
Gonclusive on plalntiff wlthln the 
text rule.—Green v. American Life 
& Accident Ins. Co., MolApp., 112 S- 
W.2d 924. 

63. W.Va—^Meyers v. Washington 
Helghts Land Co., 149 S.B. 819, 
107 W.Va 632—Charleston Trust 
Co. V. Todd. 131 S.B. 638, 101 W. 
Va 81. 

53: Cal.—Gavea v. Superior Court 
In and for Merced County, 26 Cal. 
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til they are reversed or set aside,®^ are conclusive of the court,®® nor are they subject to collateral at- 
as to those matters to which such records relate,®® tack.®^ Redtals in the record of a court are not, 
and cannot be contradicted within the jurisdiction however, conclusive as regards the existence of a 


App.2d 27, 78 P.2d 433, 435, quot- 
Ing Corpus Juris. 

Colo.—School DisL No. 6 of Moffat 
County V. Sultz, 237 P. 150, 77 
Colo. 453. 

Fla.—State ex rei. Grebstein v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, 
modifyinsr 128 So. 811, 100 Fla. 473 
—Whitten v. State, 97 So. 496, 86 
Fla. 111. 

Ga.—Smith v. Merchants' & Farm- 
ers’ Bank, 96 S.F. 342, 22 Ga.App. 
505. 

111.—People ex rei. Lang-e v. Old 
Portage Park Dlst., 190 N.E. 664, 
356 111. 340. 

Ky.—Simpson v. Antrobus, 86 S.W. 

2d 544, 260 Ky. 641. 

Mich.—Burk v. Amos. 247 N.W. 197, 
199. 262 Mich. 832, citing Corpus 
Jnrls. 

Mo.—State ex rei. Spratley v. Marles 
County, 98 S.W.2d 623, 339 Mo. 
677—State ex rei, and to Use of 
Conran v. Duncan, 63 S.W.2d 135, 
139, 333 Mo. 678, citing Corpna 
Juris—State v. Brown, 267 S.W. 
871—Sisk V. Wilkinson, 265 S.W. 
686, 305 Mo. 328—Green v. Amer¬ 
ican Life & Accident Ins. Co., App., 
112 S.W.2d 924—Inter-River Draln- 
age List, of Missouri v. Henson, 
App., 99 S.W.2d 865—Tltle Guar- 
anty & Surety Co. v. Drennon, 
App., 208 S.W. 474. 

Mont.—State v. Turlok. 248 P, 169, 
174, 76 Mont. 649. citing Corpus 
. Jnzis —Greenough v. Rannel, 230 
P. 1094, 71 Mont. 578—State v. 
Murphy, 219 P. 629, 630, 68 Mont. 
627, nuoting Corpns Jhxls- 
N.Y.—In re Cronin’B Will, 267 N.T.S. 
496, 143 Mlsc. 559, affirmed 261 
N.Y.S. 936, 237 App.Dlv. 856. 
Ohio.—State v. Hichards, 132 N.R 
23, 102 Ohio St. 455. 

Okl.—Cornelson v. State. 267 P. 1109, 
37 OkLCr. 338—^Wheeler v. State, 
220 P. 962, 25 Okl.Cr. 865. 

Or.—State v. Goldsteln, 224 P. 1087, 
111 Or. 221. 

Pa.—^In re Brookville*8 Election, 5 
Pa.Dist. & Co. 64. 

R.I.—^Macdonald v. Barr, 164 A. 664, 
61 R.I. 387, 

Va.—^Harris v. Coleman, 170 S.E. 687, 
161 Va. 182—^Walker v. Common- 
wealth, 131 S.E. 280. 144 Va. 648. 
Wls.—Polichinskl v. State, 230 N.W. 
713, 201 Wis. 677, citing Corpus 
Juris. 

15 C.J. p 979 note 60. 

*^arge degrse of sanotity’* 

“The records of a court, regular 
upon their face, have a large degree 
of sanctity attachcd to them, and are 
not to be lightly overcome.”—Wil¬ 
liams v. Alexander. 215 S.W. 721. 723, 
140 Ark. 442. 


Booket exLtries may, as part of 
court*s record. import incontroverti- 
ble verlty.—Savage v. Walshe, 140 
N.B. 787. 246 Mass. 170. 

Minute books; order boolcs 
Matter written in minute books Is 
not entitled to the weight or verity 
of orders recorded in the order books. 
—^Equitable Trust Co. of Dover v. 
Bayes, 226 S.W. 390. 190 Ky. 91. 

Surmnons issued in commencing 
action and all its contents. as part 
of odiclal records of court, import 
verity.—^Kames v. Keck. D.C.I1L, 11 
P.Supp. 677. 

Begolazity of proeeedings 

Record showing that accnsed 
waived a Jury trial was held to im¬ 
port that this was done in a proper 
and legal manner.—^Irvin v. Zerbst, 
C.C.A.Ga., 97 F.2d 257, certiorari de- 
nied 69 S.Ct 97> 305 I7.S. 697, 83 L. 
Ed. 379. 

Whether eonzt In sesslon 
Court records have, under the text 
rule, been held to import verity with 
respect to the question whether the 
court was in session at a particular 
time.—Cornelson v. State, 257 P. 
1109, 37 OkLCr. 338. 

64. Mont.—State v. Murphy, 219 P. 
629, 630, 68 Mont. 627. quoting Cor¬ 
pns Jnxis. 

Wash.—State v. Whitehead, 168 P. 
349, 88 Wash. 549. 

66, Wls.—^Polichinskl v. State, 230 
N.W, 713, 201 Wis. 577. 

Xteasons for aoqnittal 
Court record that acquittal was 
because of vanance cannot be con¬ 
tradicted.—Commonwealth v. Cfunpo- 
piano, 150 N.E. 844. 254 Mass. 560. 
Slsxnissal 

Where a suit was dismissed ac- 
cording to the record without preju- 
dice, defendants could not in a sub- 
sequent suit, by their bili of ex- 
ceptions or otherwise, change the 
record to Show that the former suit 
was dismissed by agreement for a 
consideratlon.—Forschler v. Cash, 
194 S.W. 1029, 128 Ark. 492. 

Stay of execntlon 

Time of expiratlon *of stay of 
execution of sentence is conclusively 
settled by ioumal entry and is not 
subject to contradictlon by testimony 
or memoranda of trial court.—^Van 
Valkenburg v. Mackey, 251 P. 407. 
122 Kan. 204. 

56. Ala.—Taylor v. State, 101 So.. 
93, 20 Ala.App. 133—State v. Brew- 
er, 97 So. 160, 19 Ala.App, 291. 

Cal.—Gavea v. Superior Court in cmd 
for Merced County, 78 P.2d 433, 
486, 26 CaLApp.2d 27, quoting Coxu 
pus JnxlSk 


111.—^People V. Dragowski, 243 IlL 
App. 216. 

Ky.—Simpson v. Antrobus, 86 S.W. . 

2d 544, 260 Ky. 641. 

Mich.—^Burk v. Amos, 247 N.W. 197, 
199, 262 Mich. 332, citing Corpus 
Juris. 

Mo.—Sisk V. Wilkinson, 265 S.W. 686, 
305 Mo. 328. 

Mont.—State v. Murphy, 219 P. 629, 
630, 68 Mont. 427, quoting Corpus 
Jtixls. 

Okl.—Wheeler v. State, 220 P. 962. 25 
OkLCr. 366. 

15 C.J. p 979 note 62. 

“The truth of the record concern- 
ing matters within the Jurisdiction 
of the court cannot be disputed."— 
Cole V. Richmond, 100 So. 419, 423, 
156 La. 262. 

Coke^s desoriptioiL; zeason for mle 

(1) “Judicial records . . . are 

memorials of the end of strlfe when 
the dispute has been settled by the 
Judgment of the court. Such is the 
description of Lord Coke.“—State v. 
Brewer, 97 So. 160, 161, 19 Ala.App. 
29L 

(2) “It has been well and repeated- 
ly said by the greatest Judges of the 
greatest courts that, if the rule were 
otherwise, there would be dlfflculty 
to see where litigatio n would end."— 
State V. Brewer, supra. 

Convexsations betwesn Jndge 
olhez xsurtles cannot impeach or over- 
tum record of county court.—^Noda- 
way County v. Williams, Mo., 199 S. 
W. 224. 

67. Ariz.—^Funk v. Pillman, 86 P.2d 
574, 44 Ariz. 263. 

CaL—Gavea v. Superior Court in and 
for Merced County, 78 P.2d 433, 
435, 26 CaLApp.2d 27, quoting Cor¬ 
pus Jnzis. 

Colo.—^Wheeler v. People, 166 P. 267, 

63 Colo. 209. 

Fla.—State ex reL Grebstein v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, 
modifying 128 So. 811, 100 Fla. 473 
—^Whitten v. State, 97 So. 496, 

86 Fla. 111. 

Ga-—Smith v. Merchants' & Farmers' 
Bank, 96 S.E. 342, 22 Oa»App. 505. 
Mich.—^Burk v. Amos, 247 N.W. 197, 
199, 262 Mich. 332, citing Coxpns 
JaxLs—^Fremont Co-op. Produce Co. 

V. Llpman, 197 N.W. 644, 226 Mich. 
387. 

Mo.—State ex rei. Spratley y. Mairles 
County, 98 S.W.2d 623, 339 Mo. 
577—State ex rei. and to Use of 
Conran v. Duncan, 63 S.W.2d 135, 
139, 333 Mo. 673, citing Cozpns 
Juris—State v. Brown, 267 S.W. 
871—Sisk V. Wilkinson, 265 S.W. 
536, 806 Mo. 328—^Inter-Rlver 

Drainage Dist. of Missouri v. Hen¬ 
son, App., 99 S.W.2d 865, 
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fact which is essential to the jurisdiction of the 
court,58 and where the approval of the judge is re- 
quired by statute, a record which has not been so 
approved is not conclusive.^^ Evidence may be con- 
sidered for the purpose of explaining and support- 
ing the record rather than to contradict it®® Where 
the court and counsel disagree as to a pertinent 
fact or facts and there is a minute entry in rela- 
tion thereto, such entry will control.®! 

Construction, In construing a judicial record, it 
must be read as a whole,®^ and a construction which 
gives some effect to the record is preferred to one 
which makes it inoperative.®® So, the records of 
trial courts should be so construed as to support and 
not defeat judgments founded thereon,®^ and pa- 
pers on file as part of the record should be con¬ 
strued in such manner as to effectuate their pur¬ 
pose.®® It may be legally presumed from the record 
entries that they were entered by the person having 
authority to make them.®® More particularly, it 
may be presumed that every entry in the clerk^s 
docket has been made by direction of the court, in 
pursuance of either an order for the particular en¬ 
try or of a general order, or of a general usage 
presupposing such an order.®‘^ The final record, the 


joumal, and the appearance docket of a court of 
record are each records of such court, and the si- 
lence of the first does not negative the existence of 
a fact shown by either of the other two;®® nor 
does silence of a record as to whether witnesses 
were swom negative the fact where it appears that 
complete records required to show such fact were 
not always kept.®® The fact that in the minutes for 
a certain day of the special term chambers, offered 
in evidence without calling or explaining the ab- 
sence of the clerk who kept them, or showing when 
or how they were made, there first occur memo¬ 
randa of certain determinations by one of the judg- 
es, including his approval of a certain undertaking, 
and on a later page memoranda of determinations 
by another judge, including the noting of a default 
of defendant in respect of the justification of sure- 
ties on the same undertaking, does not show that 
such orders were made at any particular time in the 
day, or that the entries were made consecutively in 
relation to time, and leaves such questions to be de- 
termined by the jury.*^® 

Particular record entries may be corrected by 
other parts of the record aifirmatively showing what 
such entries should be.^^ So, the record of a court 


Mont—State v. Murphy, 219 P. 629, 
680, 68 Mont 427. quotin^ Oorpus 
JtLtifl. 

Pa-—Pendleton v. McSherry, 20 Erie 
Co. 331. 

Va.—Walker v. Commonwealth, 131 
S.E. 230, 144 Va. 648. 

15 C.J. p 980 note 63. 

Babeu oorpus is not avallable for 
the purpose of attacking court rec¬ 
ords.—State ex rei. Grebstein v. Iteh- 
man, 129 So. 818, 100 Fla. 481, modl- 
tying 128 So. 811, 100 Fla. 473. 

Beoords of oonrt not of record are 
subject to collateral attack.—State v. 
Whitehead, 153 P. 849, 88 Wash. 549. 

B8, CaL—Smith v. Superior Court in 
and for San Dieao County, 222 P. 
857, 64 CaLApp. 722. 

Consent 

Becitals that consent had been 
glven to a restralnlng order were 
held not to be conclusive of the fact 
when the existence of such fact was 
essential for the court to have ju- 
risdiction to make such order.— 
Smith V. Superior Court in and for 
San Diego County, 222 P. 867, 64 
Cal.App. 722. 

Oonrt of eqnlty may interfere and 
grant relief by way of permlttlng 
the record of a common-law court 
to be impeached, in certain circum- 
stances, to show want of Jurisdic¬ 
tion.—Opie V, Clancy, 60 A. 686, 27 
R.I. 42. 

59. lowa.—Shepherd v. Brenton, 16 
lowa 84. 


SO. U.S.—Irvin v. Zerbst, C.C.A.Ga., 
97 F.2d 267, certiorari denled 69 
S.Ct. 97, 305 U.S. 697, 88 L.Ed. 
379. 

Ind.—^Piatis v. Gary State Bank, 
App., 17 N.B.2d 486. 

61. La.—State v. Rcshto, 126 So. 
67, 169 La. 251, 

6 fl. Ky.—^Toung v. Chesapeake, etc., 
R. Co., 125 S.W. 241, 186 Ky. 784. 
Mo.—^Rolla Special Road Dist of 
Phelps County v. Phelps County, 
116 S.W.2d 61, 64, 842 Mo. 459, 
quoting Corpus JoeIs—^E x parte 
Schrier, 41 S.W.2d 178, 179, 328 
Mo. 726, citing Corpus Juris. 

63. Mass.—^Hays v. The Georgian, 
Inc., 181 N.E. 765. 280 Mass. 10, 85 
A.L.R. 1261. 

Mo.—Rolla Special Road Dist of 
Phelps County v. Phelps County, 
116 S.W.2d 61, 64, 342 Mo. 469, 
quoting Corpus Jutis. 

16 C.J. p 980 note 71. 

64. Mo.—^Hathaway v. St Louis, 
etc., R. Co., 68 S.W. 109, 94 Mo. 
App. 348. 

65. Mass.—^Hays v. The Georgian, 
Inc., 181 N.E. 765, 280 Mass. 10, 85 
A.L.B. 1251. 

Appeal papers 

. Where appeal papers in court flle 
stated in title and body that plain- 
tiffs appeal was from final decree, 
an erroneous reference to conclusions 
of trial Judge leading to final decree 
is not to be construed as destroying 
the real effect of such papers as an 
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appeal from the final decree.—^Hays 
V. The Georgian, Inc,, 181 N.E. 765, 
280 Mass. 10. 85 A.L.R. 1251. 

Pending cases 

Where an exhibit in the record re- 
clted that certain chancery causes 
were “lately pending” in a certain 
Circuit court, such recital dld not 
Show that such causes were stili on 
docket—Scott v. Thomas. 61 S.E. 
829, 104 Va. 330. 

66. R.I.—Colagiovanni v. District 
Court of Sixth Judicial Dist, 138 
A. 1, 47 R.L 828. 

67. Mass.—Tracy v, Malony, 106 
Mass. 90—Central Brldge Corp v. 
Lowell, 15 Gray 106—Read v. Sut- 
ton, 2 Cush. 116—^Pruden v. Alden, 
23 Plck. 184, 84 Am.D. 51. 

66. Kan.—0’Driscoll v. Soper, 19 
Kan. 574. 

69. Wash.—^In re Deming's Guard- 
ianshlp, 73 P.2d 764. 192 Wash. 
190. 

70. N.T.—^Hamilton v. Gorman, 48 
N.T.S. 1002, 24 APP.D1V. 86. 

71. Okl.—Tiller v. State, 247 P. 
421. 36 Okl.Cr. 81. 

Sesslou of court 

Fact that record contalns state- 
ment that court convened on Mon- 
day, Jan. 25, 1925. from which the 
“2” of the “26” was strlcken, was 
held, wlth other showing from rec¬ 
ord, to indicate that county court 
was in sesslon at time of trial.— 
Tiller V. State, supreu 
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of general jurisdiction reciting that defendant has 
been duly served with process may be overthrown 
by other portions of the record of equal dignity 
showing that such recital is not true.'^2 An order 
of court Controls the clerk’s recitals where the two 
are in conflict.^® The minutes of the court, regular- 
ly entered and approved, in a criminal case, will 
control over the judge’s minutes on his docket, or 


memorandum made by him thereon, when they are 
conflicting.74 Judgment of conviction Controls as 
against the record of conviction in case of con- 
flict.75 7he later of two conflicting docket entries 
made by the same court on the same rights of the 
same parties prevails.^® Where the opinion and 
journal o£ an appellate court are in conflict, it has 
been held that the journal controlsJ^ 


vni. COURTS EXEROISING OEIGINAL JUEISDICTION 


A. COURTS OF GENERAL OB SUPERIOR JURISDICTION 


§ 238. Nature, Grounds, and Extent of Juris¬ 
diction Generally 

The Jurisdiction of courts of generai, originai Juris¬ 
diction depends In general on the governing provisions 
of the constitution or statute. 

The nature and character of the jurisdiction 
which a court possesses may be determined in many 
cases from the constitutional provisions in refer- 
ence to such court,^8 although jurisdiction which is 
exercised by common-law courts or courts of gen¬ 
eral jurisdiction may depend to some extent at least 
on statutes conferring it.^® Superior courts of gen¬ 
eral jurisdiction may also possess inherent powers 
other than those conferred by statute,*® and the ju¬ 
risdiction of such a court is not to be restricted ex- 
cept by the unequivocally expressed will of the leg- 
islature but a limitation on jurisdiction duly im- 
posed will, however, be given eifect.** 

For definition of "courts of originai jurisdiction,” 


see supra § 3; definition of "originai jurisdiction,” 
see supra § 17; definition of "courts of general ju¬ 
risdiction,” see supra § 2; and definition of “general 
jurisdiction,” see supra § 16. 

§ 239. Construction and Application of Provi¬ 
sions Conferring Jurisdiction 

In the exerelse of speclal statutory powers or Juris¬ 
diction, courts of general Jurisdiction must follow and not 
go beyond the statutory authorizatlon. 

In respect of the exercise of special statutory 
powers or jurisdiction by a court of general juris¬ 
diction, the status of such court is in general sub- 
stantially that of a court of limited and inferior ju¬ 
risdiction, as shown infra § 245, and the court 
must follow, and not go beyond, the statutory au- 
thorization.** 

Courts of general originai common-law jurisdic¬ 
tion have inherent power to is sue writs of manda¬ 
mus in proper cases and independently of this, 


72. Mo.—^Williams v. Monroe, 23 S. 
W. 853, 125 Mo. 574. 

15 C.J. p 980 note 66. 

73. 111.—Campbell v. Timmerman, 
139 Ill-App. 161. 

74. Tex.—Spain v. State, 128 S.W. 
904. 69 Tex.Cr. 538. 

75. N.T.—^People v. Newman, 241 N. 
Y.S. 745. 137 Misc. 267. 

76. Vt.—Cootey V. Remington, 189 
A- 161, 108 Vt 441. 

77. Ohio.—Will V. McCoy, 20 N.B. 
2d 371, 135 Ohio St 241. . 

78. Ga.—^Adair v. Spellman Sem- 
inary, 79 S.B. 589, 13 Ga.App. 600. 

15 C.J. p 981 note 90. 

Distinction between Jurisdiction and 
exercise of Jurisdiction see supra 
S 26. 

Where constitution vests sole Ju¬ 
risdiction of certain actlons In a 
particular court, the leg^slature has 
no power to vest any part of such 
Jurisdiction in another tribunal.— 
Goldstein v. Bwlng', 49 A. 617, 62 
N.J.£q. 69. 


79. III.—Caiklns v. Calklns, 82 N.B. 
242, 229 Jll. 68. 

15 C.J. p 981 note 91. 

80. CaL—^Wrlgrht v. Central Cali- 
fomla Colony Water Co., 8 P. 70, 
67 Cal. 532. 

15 C.J. p 981 note 92. 

Inherent powers of courts In greneral 
see supra 5 31. 

81. La.—^Henry v, Beays, 12 Iia. 
214. 

It is Incumbent on those who deny 
Jurisdiction of such a court to point 
out the constitutional or statutory 
provlslon which abrid^pes its powers. 
—^Barrett v. Watts, 18 S.C. 441. 

82. Nev.—^Danbersr v. Ruhenstroth, 
70 P. 320, 26 Nev. 455. 

Or.—^Montesano Lumber Co. v. Port- 
land Iron Works, 162 P. 244, 78 
Or. 58. 

83. Cal,—Cohen v. Barrett, 5 CaL 
195. 

111. —Levy V. Industrial Commlssion, 
178 N.E. 370, 846 IlL 49. 

Mo.—^American Asphalt Roof Corpo¬ 
ration V. Marler, App., 66 S.W.2d 
844. 

16 C.J. p 727 note 16. 
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Service of process 
Court of 8reneral Jurisdiction pro- 
ceedingr to act under speclal act pro- 
vidlng: exceptional methods for Serv¬ 
ice against forelgn corporatlons is 
limited by terms of such act.—Osage 
Oil & Reflniug Co. v. Interstate Plpe 
Co., 253 P. 66, 124 Okl. 7. 

84. Colo.—^Mann v. People, 66 P. 

462, 16 Colo.App. 475. 

Mont—Chumasero v. Potts, 2 Mont. 
242, error dismlssed 92 U.S. 858, 23 
Ii.Bd. 499. 

Tenn.—^Nelson v. Justices of Carter 
County, 1 Coldw. 207—Newman v. 
Justices of Scott County, 5 Sneed 
695. 

Court Invested with aU power of 
Ung^B bench has Jurisdiction to issue 
writ of mandamus. 

Del.—State v. Knight, 6 Houst. 146, 
reversed on other grounds 6 Houst* 
283—State v. Wilmington Bridge 
Co., 3 Harr. 312—State v. Wilmlng- 
ton, 3 Harr. 294. 

Md.—^Harwood v. Marshall, 9 Md. 
83—^Runkel v. Wlnemiller, 4 Harr. 
& M. 429, 1 Am-D. 411. 
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§ 239 


constitutions or statutes commonly confer such pow- 
er on them either in express terms^s qj- author- 
izing them to issue writs in general,*® or otherwise 
by implication,®'^ 

Constitutional and statutory provisions governing 
jurisdiction in criminal cases are considered gener- 
ally in the CJ.S. title Criminal Law §§ 112-121, also 
16 CJ. p 149 note 35-p 151 note 61. 

§ 240. -Of Civil Causes 

General rulee as to what are “civll actlons" or **clvll 
cases’’ apply In determlning the meaning of such ternns 
In statutory or constitutional provisions governing Jurfs- 
dlctlon. 

In determining what are "civil actions*' or "civil 
cases,” as used in constitutional or statutory pro¬ 
visions governing jurisdiction, rules set forth in 
the CJ.S. title Actions § 1 a (8), b (2) as to the 
meaning of such terms are applicable.^s 

§ 241. -Of “Special Cases” 

A “speclal case” wlthin the meaning of a constitu¬ 
tional provislon permlttlng the legislature to confer Ju- 
rlsdfctlon in *‘special cases” has been defined as a case 
unknovm to the framework of courts of law or equity, 
but thls definition has not been accepted universally. 

The view has been taken that, within the mean¬ 
ing of a constitutional provision permitting the leg¬ 
islature to confer jurisdiction on a certain court 
in "special cases,” a special case is a case unknown 
to the framework of the courts of law or equity 

B. COURTS OP LIMITED OR 


but it has also been considered that under such a 
provision ali remedies which were pursued by ac¬ 
tions at common law were not excluded, and that 
jurisdiction might be conferred where the remedy 
was by a bili in equity.^® Particular actions or pro- 
ceedings have been considered and held to be “spe¬ 
cial cases” within the meaning of the constitutional 
provision,while other actions or proceedings have 
been held not to be "special cases.”®^ 

§ 242. -Of Actions Ex Contractu 

General rules as to what are actione ex contractu 
apply In determining whether or not a court has Juris¬ 
diction of a particular action. 

In determining what are actions ex contractu 
within the jurisdiction of the particular court, rules 
set forth in the C.J.S. title Actions § 1 a (3) as to 
what are actions ex contractu are applicable.53 

Examine Pocket Parts for later cases. 

§ 243. -Of Actions Ex Delicto 

General rules as to what are actions in tort apply 
in determining whether or not a court has Jurisdiction 
of a particular action. 

In determining what are actions in tort, which 
are within the jurisdiction of a particular court, 
rules set forth in the CJ.S. title Actions § 1 a (4) 
as to what are actions in tort are applicable.®^ 

Examine Pocket Parts for later cases. 

INPERIOR JURISDICTION 


§ 244. Nature and Scope of Limitations sranted by Impllcatlon other than those which are neces- 

sary for the full exercise of powers expressiy granted. 

In respect of Jurisdiction, courts of llmited or In- t x • x j ■ j* 

ferior Jurisdiction are confined within the llmits of the Interior COUrtS of limited jurisdiction may not in 


powers granted, and no powers are 

85. Ala.—State v. Crook. 27 So. 334, 
123 Ala. 657. 

Conn.—^Ansonla v. Studley, 84 A. 
1030, 67 Conn. 170. 

Ga.—Savannah v. State, 4 Ga. 26— 
State V. Justlces of Rlchmond 
County Inferior Ct., Dudl. 87—^Ex 
parte Gamochan, T.XJ.P.Charlt. 216. 
111.—^Board of School Inspectore of 
City of Peoria v. People ex rei. 
Grove, 20 111. 525. 

Kan.—^Rea v. Kansas City Long-Dls- 
tance TeL Co.. 126 P. 27, 87 Kan. 
665, rehearlngr denied 127 P. 608, 
88 Kan. 82. 

Misa.—Swann v. Budc, 40 Miss. 268. 
Mont.—Chumasero v. Potts, 2 Mont. 
242. error dismissed 92 U.S. 358. 28 
L.JBd. 499. 

N.C.—State ex rei. Tate v. Com’r8 of 
Haywood County, 29 S.E. 60, 122 
. N.a 60. 

Okl—Starkweatlier v. Kemp. 88 P. 


to be regarded as | general assume 

1046, 18 Okl. 28—AHen v. Reed, 60 
P. 782, 63 P. 867, 10 Okl. 106. 

Pa.—Commonwealtb. v. Bamett, 48 
A. 976. 199 Pa. 161, 66 L..R.A. 882. 
S.C.—^Mclver v. State, 2 S.C. 1. 

Va.—^Rlchmond R. & B. Co. v. 

Brown, 32 S.B. 776, 97 Va, 26. 
Wis,—State v. Sbaugrhnessey, 67 N. 
W, 1106, 86 Wis. 646—^Atty.-Gen. v. 
ChlcafiTo & N. W. R. Co., • 85 Wis. 
426. 

86. Ala.—Btheridgre v. Hali, 7 Port. 
47. 

Ark.—Webb v. Hanger, 1 Ark. 121. 
lowa.— XJ. S. V. Dubugue, Morr. 81. 
Tenn.—^Banton v. Wllson, 4 Tex. 400. 

87- 111.—^People ex rei. Kocourek v. 
City of Chlcago, 62 N.B. 179, 193 
111. 607. 58 L.R.A. 833. 

Mo.—St. Louis County Court V. 
Sparks, 10 Mo. 117, 46 Aiu.D. 366— 
St. liouis County Court v. Ruland, 
6 Mo. 268—Boone County v. Todd, 
. 8 Mo. 140. 


a power by implication,*® but must 

88 . Ga.—Gllbert v. Thoxnas, 8 Ga. 
576. 

Ind.—State v. Tumer, 10 Ind. 411. 

16 C.J. p 981 note 96. 

89. Cal.—People v. Kem County, 45 
Cal. 679. 

16 C.J. p 982 note 97. 

90. N.T.—^Amold v. Rees, 18 N.T. 
67, '7 Abb.Pr. 828, 17 How.Pr. 36. 

91. Cal—^Harper v. Freelon, 6 CaL 
76, 

15 CJ. p 982 note 97 (aj. 

98. N.T.—^Kundlof v. Thalheimer, 12 
N.T. 593. 

16 CJ. p 982 note 97 [al. 

93. N.T.—Bowe V. Jenkins. 28 N.T. 

S. 648, 69 Hun 458—Crane v. 

Crsuie, 19 N.T.S. 691. 

94. N.C.—McDonald v. Cannon, 82 
N.C. 246. 

96. Cal.—^Wlnter v. Fltspatrlck, 36 
Cal.. 269. 

16 C.J. p 726 note 14, p 982 note 10* 


446 



C0UBT8 


§ 245 


21 C.J.S. 

remain within thc litnits of the powers granted.^^ 
While it has been stated broadly that a statute con- 
ferring a limited jurisdiction is construed liberally 
in so far as the mode of proceeding is concerned,®^ 
the powers conferred on courts of limited or inferi¬ 
or jurisdiction must be exercised by them in the 
mode prescribed,^^ and such a court cannot enter- 
tain a controversy which is not dearly within the 
comprehension of the law conferring jurisdiction 
and an inferior tribunal cannot, under pretense of 
determining its jurisdiction, usurp a jurisdiction 
which is denied to it,i nor can it, when having ju¬ 
risdiction of the subject matter in controversy, 
abuse or exceed its legitimate powers.^ 

The mere fact that a court is designated a court 
of record does not affect its jurisdiction but if 
the court is a local and inferior court, its jurisdic¬ 


tion must be determined from the statutes creating 
it^ 


§ 245. -What Are Courts of Limited Ju¬ 

risdiction 

A court of whatever rank mayr In the exerclse of 
speciai statutory powers, have the status of a court of 
limited and Inferior Jurisdiction, and the fact that a 
court has exclusive jurisdiction in certain cases does 
not necessarii/ prevent its classification as a court of 
limited jurisdiction. 

In respect of the exercise of speciai statutory 
powers, a court of whatever rank,5 including a court 
of general jurisdiction,® is governed by the same 
rules that are applicable to courts of limited and 
inferior jurisdiction, and in general may, in this 
connection, be regarded as such a court. ^ 


**Limited jurisdiction’* defined see su¬ 
pra § 16. 

Wliere certain. jurisdiction is eac- 
pressly oonfexred b/ statnte on a 
court, all Power necessary to carry 
such Jurisdiction into effect is like- 
wise conferred thereby .—ISlx parte 
State, 71 Ala. 371. 

90. Alaska.—Schofleld r. Powell, 6 
Alaska 373. 

N.T.—In re Slsson. 274 N.Y.S. 857, 
152 Misc. 806. 

15 C.J. p 726 note 14. 

Quasi Judidal body of limited ju¬ 
risdiction can exercise no power not 
expressly or impliedly conferred on 
it—City of New Tork v. Public 
Service Commission for First Dlst., 

171 N.T.S. 830, 104 Misc. 806, af- 
flrmed People ex rei. City of New 
York v. Public Service Commission, 

172 N.Y.S. 912, 186 App.Div, 888. 
Oonstmotion of statute 

A statute which confers a limited 
jurisdiction is construed strictly In 
so far ,as the extent of the jurisdic¬ 
tion is concerned.—Gary Realty Co. 
V. Swlnney, 269 S.W. 961, 306 Mo. 
592, certiorari denied Swlnney v. 
Gary Realty Co., 46 S.Ct. 613, 268 
tr.S. 696, 69 I..Ed. 1162. 

97- Mo.—Gary Realty Co. v. Swln¬ 
ney, supra. 

Fleadlng* and praotloe in inferior 
trlbnnals 

It has been stated broadly that 
striet rules of pleadingr nnd pro- 
cedure which are applicable to courts 
of record do not apply to inferior 
tnbunals.—Gipner v. State Civll 
Service Commission of Califomia, 56 
P.2d 535, 13 Cal.App.2d 100. 

9a TJ.S.—Voorhees v. Jackson, Ohlo, 
10 Pet. 449, 9 L.Bd. 490. 

Or.—Cason v. Stone, 1 Or. 39. 

16 C.J. p 726 note 14 [a]. 

99. Mlss.—Welch v. Bryant, 128 So. 


734. 736, 167 Miss. 669, auotlng 
Corpus Juris. 

15 C.J. p 982 note 10. 

BetxoactiTe effect of statote 

Statute deflninff jurisdiction of a 
court dld not apply to an action 
pendingr before the passagre and ap- 
proval of the statute.—Muilen v. 
Renslaman, 119 P. 641, 31 Okl. 53, 
Ann.Cas.l913D 778—15 C.J. p 982 
note 10 Caj. 

Jnrisdlctiou not aoiiuired 
Court authorised by statute to en- 
tertain jurisdiction in a partlcular 
case only, if undertaking: to exerclse 
jurisdiction in case to which statute 
is inapplicable, does not acquire ju¬ 
risdiction.—^Tulsa Terminal, Storage 
& Transfer Co. v. Thomas, 18 P.2d 
891, 162 OkL 5. 

1 . W.Va.—Norfolk & W. R. Co. v. 
Pinnacle Coal Co., 30 S.E. 196, 44 
W.Va. 674, 41 L..R.A. 414. 

2. W.Va.—^Norfolk & W. R. Co. v. 
Pinnacle Coal Co., supra. 
Quasi-judidal body of limited ju¬ 
risdiction cannot act in excess of its 
powers on matters over which it has 
general jurisdiction.—City of New 
York V. Public Service Commission 
of First Dist., 171 N.Y.S. 830, 104 
Misc. 306, affirmed People ex rei. 
City of New Yoi^ v. Public Service 
Commission, 172 N.Y.S. 912, 186 App. 
Div. 888. 

3. N.Y.—Schmitt v. Querengaesser, 
168 N.Y.S. 576. 94 Misc. 640. 

4 . N.Y, — Schmitt v. Querengaesser, 
supra. 

5. 111.—^Brown v. Van Keureu, 172 
N.E. 1, 340 111. 118—Keal v. Rhyd- 
derck, 148 N.E. 53, 317 111. 231— 
Johnson v. Von Kettler, 84 111. 316. 

e. CaL — Cohen v. Barrett, 5 CaL 
196. 

16 C.J. p 727 note 16. 

7. Cal.—Cohen v. Barrett,* supra. 
IU.—Chicago & Northwestern Rall- 
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way Co. V. Galt, 23 N.E. 426, 24 

N.E. 674, 133 111. 657—Johnson v. 

Von Kettler, 84 111. 815. 

Okl.—Osage Oll & Reflning Co. v. 

Interstate Pipe Co., 258 P. 66, 124 

Okl. 7. 

16 aJ. p 727 note 15. 

Speciai juzlsdictlou 

(1) When jurisdiction Is vested by 
statute, contrary not appearing, 
court, although of general jurisdic¬ 
tion otherwise, is of speciai juris¬ 
diction as to statutory authority.— 
Blount County Bank v. Bames, 118 
So. 460, 218 Ala. 280. 

(2) A court of general jurisdiction 
may have speciai statutory jurisdic¬ 
tion conferred on it, not exercised 
according to the common law, and 
which does not belong to it as a 
court of general jurisdiction, and in 
such cases its decisions are treated 
as those of courts of speciai juris¬ 
diction.—Central Illinois Public 
Service Co. v. Industrial Commis¬ 
sion. 127 N.B. 80. 293 111. 62—Calk- 
ins V. CcUkins, 82 N.E. 242, 229 111. 
68 . 

(8) When a court of general juris¬ 
diction has powers conferred on It 
by statute, which It did not other¬ 
wise possess, it is in that respect 
treated as a speciai tribunal.—^Ma- 
guire's Case, 115 A. 176, 120 Me. 
398. 

Valldlty of proceedlngs 

A view somewhat at variance with 
the statement in the text is found 
in the statement that: “The juris¬ 
diction of the court which rendered 
the judgment was complete. It was 
a general Jurisdiction over the whole 
subject matter; and while actlng 
within that Jurisdiction, their judg- 
ments are not to be impeached, 
though erroneous on the face of 
them. The court of common pleas 
dld not in this case, it is true, pro- 
ceed according to the course of the 
common law; it acted under the re- 
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Where an act confers on a court exclusive ju- 
risdiction in certam cases, but abstains from confer- 
ring general jurisdiction, such court is one of lim- 
ited jurisdiction.^ However, the view has been 
taken that, although courts may be limited in their 
jurisdiction as to the division of judicial powers be- 
tween them, they are not thereby made courts of 
inferior jurisdiction whose judgments are void un- 
less the record shows the facts necessary to bring 
all their powers into exercise.® 

For definition of “courts of limited jurisdiction,” 
see supra § 2, and of “inferior courts,” see supra 
§7. 

§ 246. - Civil Jurisdiction of Criminal 

Courts 

CIvII Jurisdiction, sometimes conferred cn criminal 
courts, must be exercised In the manner, and withln the 
llmlts, flxed by the appllcable constltutlonal or statutory 
provislon. 

The civil jurisdiction of a criminal court must in 
each case be determined from the constitutional or 
statutory provision creating or conferring jurisdic¬ 
tion on it,i® and, where civil jurisdiction is confer¬ 
red, it can be exercised only in the mode and to the 
•extent designated.^^ 

§ 247. Limitations as to Subject Matter 

a. General considerations 

b. Title to real property 

a. General Gonsideratioiis 

Jurisdiction may be limited by reason of the subjeet 
matter Involved or in controversy. 

quisitions of a partlcular statute; 
but the prlnciple is not thereby 
altered. It is not thereby degraded 
into a court of such inferior and 
limited jurisdiction, as that all ita 
proceedingrs are rendered vold, if a 
slngle reauisltion of the statute be 
uncomplied with.”—^Diehl v. Pag-e, 3 
N.J.Eq. 148, 147. 

8. U.S.—Sabln v. Larkin-Green Log- 
glng Co., D.aOr.. 218 P. 984, af- 
flrmed 222 F. 814, 138 C.C.A. 240. 

La.—^Howard v. Lacroix, McG. 16. 

Or.—State v. McBlrath, 89 P. 803, 49 
Or. 294. 

9. Tex.—Williams v. Ball, 52 Tex. 

603, 36 Am.R. 

Love, 49 Tex, 715. 

10. Mo,—St. Louis V. Tiefel, 42 Mo. 

678. 

15 C.J. p 983 note 17. 
jTurlsdlotlon. not conferred 
N.J.—Cahill V. Pennsylvanla R. Co„ 

29 A. 156, 56 N.J.Law 445. 

11. Ky.—^Brady v. Brannon, 121 S. 

W. 679, 134 Ky. 769. 

If C.J. p 983 note 17. 


The jurisdiction of a court may be limited by 
reason of the subject matter in controversy ,12 as in 
the case of actions which involve the title to, or an 
interest in, land, as shown in the following subdi- 
vision. Apart from the question as to whether or 
not title to real property is involved, considered in 
the following subdivision, certain courts have, by 
statute, been denied jurisdiction of an action of 
trespass quare clausum fregit^® A statutory pro¬ 
vision which permits defendant in a summary pro- 
ceeding in an inferior court to recover the posses- 
sion of real property to set up an equitable defense 
does not purport to confer equity jurisdiction on in¬ 
ferior courts.14 Certain inferior courts have ju¬ 
risdiction to determine title to personal property as 
an incident to the authority to protect their own 
process and to aid their own officers where the ex- 
ercise of equity powers is not involved.i5 

Courts of inferior or limited original jurisdic¬ 
tion have no jurisdiction to issue writs of manda¬ 
mus,^® unless such jurisdiction is conferred by cdn- 
stitutional or statutory provision.^^ 


b. Title to Beal Property 

Some courts do not have jurisdiction of actions In 
which title to real property Is Involved or in Issue, or to 
be tried. 

The jurisdiction of a court may be limited by ex- 
cluding jurisdiction of actions in which the title to, 
or an interest in, real property is involved or in \s- 
sue,i® or of actions to try, or to hear and deter- 

359—^In re Sedgeley Ave., 88 Pa. 
609, 7 Wkly.N.C. 1—Collin’s Case, 
2 Grant 214—Penn Gas Coal Co.’s 
Petltion, 19 Pa.DJst. 837, 36 Pa.Co. 
641—In re Ca.ssc*l, 14 Alontg. Co. 
101 . 

S.C.—^Mclver v. State, 2 S.C. 1. 

17. Ala.—State v. Williams. 69 Ala. 
311. 

lowa.—^Brown v. Crego, 32 lowa 498 
—^Brown v. Crego, 29 lowa 321. 
N.Y.—^People ex rei. Ryan v. Green, 
58 N.T. 296, reversing on other 
grounds 5 Daly 264—^People ex 
rei. Dunphy v. Chaney, 166 N.T.S. 
1036, 171 App.Div. 308. 

Tex.—Dean v. State, 30 S.W. 1047, 81 
S.W. 186, 88 Tex. 290. 

18. Ind.—Johnson v. Greenen, 188 
N.E. 796, 98 Ind.App, 612. 

S.C.—^Ex parte Wmgate, 165 S.B. 176, 
166 S.C. 440. 

Vt.—^Village of Brattleboro v. Tau- 
vey, 143 A. 296, 101 Vt. 314— 
Stevens v. Hutchins, 115 A. 229, 95 
Vt 361. 

15 C.J. P 983 note 19—63 C.J. p 968 
notes 64-74. 


730—Guilford v. 


la. N.Y.—Oneida County Savings 
Bank of Rome v. Saunders, 166 N. 
Y.S. 280, 179 App.Div. 282. 

15 C.J. p 983 notes 19, 20. 

13. Ala.—Elliott v. Hali, 8 Ala. 508. 
Me.—^Bartlett v. Baybutt 39 A. 474, 

91 Me. 140. 

14. N.Y.—De Vita v. Planisani, 217 
N.Y.S. 438, 127 Misc. 611. 

16. N.Y.—Isabelle Propertles v. 
Edelman, 297 N.Y.S. 572, 164 Misc. 
192, 

16. Cal.—^People v. Kem County, 45 
Cal, 679, overruling by implication 
People v. Day, 16 Cal. 91. 

111.—^Board of School Inspectors of 
City .of Peoria v. People ex rei. 
Grove, 20 111. 525. 

N.Y.—^People ex rei. McMahon 
Board of Excise of City of New 
York, 3 N.Y.St. 263. 

N.C.—State ex rei. Tate v. Haywood 
County, 29 S.E. 60, 122 N.C. 661. 
Okl.—Starkweather v. Kemp, 88 P. 
1045, 18 Okl. 28. 

Pa.—^In re Opening of Spring St, 3 
A, 681, 112 Pa. 268, 17 Wkly.N.G 
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As to whether title to, or an interest in, real prop- 
erty is involved or in issue so as to exclude juris- 
diction, the general rule is that, ii the title is the 
Principal thing to be determined, it may be said tbat 
the title is involved or in issue but if the ques- 
tion arises only incidentally, the title is not involved 
or in issue so as to affect the jurisdiction of the 
court,2i ^ven though, according to some cases, it 
may become necessary to pass on the question of 
title as an incident to the issues involved .22 As oth- 
erwise stated, a suit is one involving the title to real 
property so as to exclude jurisdiction only where 
the necessary resuit of the judgment or decree is 
that one party gains or another party loses an in¬ 
terest in real property, or where the title is so put 
in issue by the pleadings that the decision of the 
case necessarily involves the judicial determination 
of such rights.23 Some limitations are applicable 
where no final judgment may be rendered which 
would not have the effect of divesting one of the 
parties of title and possession and vesting them in 

19, Or.—Chapman v. Hood River 
County, 178 P. 379. 91 Or. 92. 

Tex.—Stewart v. Rockdale State 
Bank, 79 S.W.2d 116, 124 Tex. 431, 
afflrming, Civ.App., 52 S.W.2d 
915—Heln v. Debusk, Coin.App., 

277 S.W. 1053, afflrmingr, ClvApp., 

265 S,W. 763—Bennett v. Ross, 

Civ.App., 278 S.W. 314—Mlller v. 

Fenton, Civ.App., 207 S.W, 681. 

15 C.J. P 983 note 19. 

Sasement and dedioation 

Alleged riffht In nature of ease- 
ment in, and dedioation of, real 
property may be auch an interest in 
real property as to bring- action In¬ 
volving* such right withln limitation. 

—Couffhran v. Nunez, Com.App., 127 
S.W.2d 886, setting: aside, Civ.App., 

106 SW.2d 1101. 

2a N.J.—Buttoro V. Whalen, 45 A. 

981. 64 K.J.Law 461. 

15 C.J, p 983 note 20. 

Beal and snbstantlal av^stlon 
Where an action is predlcated on 
a contract, agreement, or other In- 
strument that raises a real and sub- 
stanttal question as to the title or 
boundary to real estate, so as to 
come withln the limitation, Jurisdic¬ 
tion is excluded.—South Florida j 
Amusement & Development Co. v. 

Blanton, 116 So. 869. 95 Fla. 886. 

21. Ga—Roberts v. Mitchell, 142 
S.E. 882, 166 Ga. 229. 

Tex.—Coughran v. Nunez, Com.App., 

127 S.W.2d 886, settingr aslde, Clv. 

App., 106 S.W.2d 1101—Galley v. 

Hedrie, Civ.App., 127 S.W.2d 978— 

Wllder v. Cox, Civ.App., 104 S.W. 

2d 897, error dlsmissed—South- 
western Bell Telephone Co. v. Bur- 

21C.J.S.—29 


the other.2^ 

A case is not necessarily within the limitation im- 
posed on the jurisdiction of some courts merely be- 
cause the suit or action involves the right of pos¬ 
session of real property,^® nor because the records 
of title to real property may be competent evi- 
dence.2® 

According to some cases title to real property is 
involved so as to exclude jurisdiction where in or- 
der to recover, plaintiff must either prove^^ or dis- 
prove title.2® 

While, under the practice in some jurisdictions, 
simply raising an issue as to title by the pleading 
does not exclude jurisdiction,29 and the question as 
to whether the action is one to try title to land does 
not necessarily depend primarily on the construc- 
tion of plaintiff's petition,20 whether or not the ac¬ 
tion or suit comes within the limitation so as to ex¬ 
clude jurisdiction may, under the goveming prac¬ 
tice, be determinable from the pleadings ,21 and 
the method of putting title in issue by plea is some- 
timcs regulated by statute or rule of court.22 Un- 

App., 127 S.W.2d 885, setting aslde, 
Civ.App., 106 S.W.2d 1101. 

31 . Ind.—Johnson v. Greenen, 188 
N-B. 796, 98 Ind-App. 612. 

BIU of parttonlarz 

Jurisdiction was not excluded 
where there were no allegrations in 
plalntiCrs bili of particulars which 
called for exercise of greneral equity 
Jurisdiction or which called in ques- 
tlon title to real property, especlal- 
ly where neither the answers which 
called for the exercise of equity Ju¬ 
risdiction or decision of a question 
regarding title nor other pleading by 
defendant had been flled when the 
court was called on to rule on a de- 
murrer to the bili of particulars.— 
Bevard v. Drucker, 182 N.E. 699, 43 
Ohio App. 294. 

Pleading^ not exoladlng* JnzlsdlctioiL 
Pa.—^Pekny v. Hrabosky, 161 A. 749, 
106 PaSuper. 393. 

jLnswer insnAcient to show title Iu- 
volved or iu issue 

lowa—^Wallerstein v. Palmer, 276 N. 

W. 605, 224 lowa 260. 

Okl.—City of Tulsa v. Peacock, 74 
P.2d 369, 181 Okl. 383. 

Utah.—^Manning v. Day, 190 P. 779, 
56 Utah 282. 

32. Title uot put lu issue 

Title is not put in Issue by defend- 
ant's pleading, so as to exclude Ju¬ 
risdiction. where it does not allege 
facts which show er tend to show 
that title is in issue or must neces- 
sarily be tried; pleading which con- 
talns only conclusions of law is not 
sufficient.—Johnson v. Greenen, 188 
N.E. 796, 98 Ind.App. 612. 


ris. Civ.App., 68 S.W.2d 642—Smlth 

V. Brown, Civ.App-, 32 S.W.2d 388 
— ^Davis V. Tate, Civ.App., 242 S. 

W. 761, 

16 C,J, P 983 note 20—63 C.J. P 968 
note 72 [aj. 

28, Ga—^Adalr v. Spellman Semina- 
ry, 79 S.E, 589, 13 GaApp. 600. 
Tex.—^Putty v. Putty, Civ.App.. 6 S. 
W.2d 136—Sprlnger v. Colllns, Clv. 
App., 108 S.W. 758. 

16 aJ. p 983 note 20. 

23. Fla—^Barrs v. State, 116 So. 28, 
95 Fla 75. 

24. Tex—Galley v. Hedrick, Clv- 
App., 127 S.W.2d 978. 

25. Fla—State ex reL BIch v. Ward. 
185 So. 846—State ex rei. Wesfs | 
Drug Stores, Inc. v. Cornelius, 149 
So. 332, 110 Fla 299—Ex parte 
Bienville Inv. Co., 136 So. 328, 102 
Fla 624. 

lowa— Cassidy v. Adamson, 224 N. 

W. 608, 208 lowa 417. 

N.T.—^McKeefry v. 0'Hara, 184 N.T. 
S. 700, 113 Misc. 159. 

26. Fla—^Barrs v. State, 116 So. 
28, 96 Fla 76. 

27. D.a—Johnson v. Simmons, 290 
F. 331. 63 App-D.C. 356—Gray v. 
Ward, 46 App.D.C. 498. 

■yt._Stevens v. Hutchins, 115 A. 229, 

95 Vt 361. 

28. D.C.—Johnson v. Simmons, 290 
F. 381, 63 App.D.C. 366—Gray v. 
Ward, 45 App.D.C. 498. 

29. Minn.—^Little v. Dyer, 283 NW. 

‘ 7, 181 Minn. 487. 

39, Tex— Coughran v, Nunez, Com. 
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der some statutes, the question as to jurisdiction is 
tx> be determined by the declaration.^^ The mere 
statement in a pleading of a conclusion that the title 
is involved or in issue is not sufficient to exclude ju¬ 
risdiction.®* Under some circumstances, the ques¬ 
tion as to whether jurisdiction is excluded may be 
determinablc from the pleadings and proof.®® 

Questions as to jurisdiction of justices of the 
peace of actions involving title to real property are 
considered in the CJ.S. title Justices of the Peace 
§ 30, also 35 C.J. p 499 note 49-p 509 note 52. 

ParHcular actions or suits, Some statutory pro- 


visions which exclude jurisdiction in the case of 
disputed title to real property relate only to actions 
as distinguished from special proceedings.®® 

Among other suits or actions®*^ which, under par- 
ticular circumstances, have been regarded as not 
within the particular limitation involved, so as to 
exclude jurisdiction, are an action for damages for 
trespass on real property,®® a suit to enjoin trespass 
on land in which title is only incidentally involved,®® 
actions against tenants,*® and actions arising out of, 
or connected with, contracts for the sale or ex- 
change of, or mortgages of, real property.*^ 


imverlfled pleadinff of defeodaat In* 
snnLcient 

Ind.—Johnson v. Greenen, 188 N.B. 

796. 98 Ind.App. 612. 

AiKLdavit In ropport of plaa 

(1) Affldavlt in support of de- 
fendanfs plea was insufflclent he- 
cause it failed to set forth the 
source, nature, and extent of the title 
claimed by defendant.—^Kahalekulu 
V. Kamska, 29 Hawail 836. 

(2) Affldavlt of defendant In sup¬ 
port of plea to jurisdiction on ffround 
that title would be brought in ques¬ 
tion, was insufflcient where it fail¬ 
ed to Show that alleged contract for 
purchase by defendant of property 
in question, on which claim of title 
was based, was stili in force and ef- 
fect—JeUingrs v, Kathe, 36 Hawaii 
160. 

33. D.C.—Gray v. Ward, 45 App.D. 
C 498. 

94. Ind.—Johnson v. Greenen, 188 N*. 

B. 796, 98 Ind.App. 612. 

Okl.—Taylor v. Cox. 136 P. 576,, 39 
OkL 582. 

39. Fetltlon and pxoof to snstalii 
petitlon 

Teae.—^Davls v. Tate, Clv.App., 242 S. 
W. T61. 

AUeflThiS' owneMhlp In thlrd pexson 

(1) Defendanrs answer denyinff 
plaintiffls ownership and alleglng 
ownershlp in a third person is not 
sufficient to exclude jurisdiction in 
the absence of substantia! evidence 
showlng any confl.ct as to title.— 
City of Tulsa v. Peacock, 74 P.2d 
869, 181 Okl. 383—^Hodge v. Mayfield, 
223 P. 853, 98 OkL 8. 

(2) Evidence has been held insuffl¬ 
cient to Show auch conflict.—City of 
Tulsa v. Peacock, supra—^Hodge v. 
Mayfield, supra 

36. N.Y.—^Drake v. Cunningham, 111 
N.T.S. 199, 127 App.Dlv. 80—Quinn 
V. Quinn, 61 N.T.S. 684, 46 App. 
Div. 241—Sage v, Crosby, 67 N.T. 
S. 139, 83 Misc, 117—Dorschel v. 
Burkly, 41 N.T.S. 889, 18 Misc. 
240. 

Suxnxnaxy pxooeedlngs 
.Notwlthstanding a statutory provi- 
sion denylng to a particular court 


Jurisdiction of any “clvll action” in 
which title to real property is In¬ 
volved, it was held that the court 
had jurisdiction of a summary pro- 
ceedlng to remove alleged squatters, 
notwithstajiding defendant pleaded 
title, in view of another statutory 
provision conferrlng jurisdiction on 
such court of summary proceedings 
to remove tenants and owners.—In 
re Pirew, 172 N.T.S. 807, 105 Misc. 
21 . 

37. Tex.—Bennett v. Boss, Civ.App., 
278 S.W. 314—Davis v. Baker, Civ. 
App., 268 S.W. 766. 

J5 C,J. p 983 note 20 [d]-[ml. [o]. 
JnxlsdlctloiL not exolnded 

(1) Action for damages for waste 
on land in which defendant had ease- 
ment.—Southwestem Bell Telephone 
Co. V. Burris, Tex.Civ.App., 68 S.W. 
2d 642. 

(2) Action involving right to rents 
of certain lands.—^Putty v. Putty, 
Tex.Civ.App., 6 S.W.2d 186. 

(3) Action to recover balance due 
under oral contract for sale of dwell- 
ing which was to be removed from 
land.—^Bourret v. Lawmaster, 238 N. 
W. 789, 121 Neb. 816. 

(4) Suit to set aside judgment of 
condemnation of lands for a public 
purpose and to recover the land.— 
Campbeirs Guardian v. Breathltt 
County Board of Education, 84 S.W. 
2d 61, 260 Ky. 145. 

‘(6) Proceeding involving sale of 
property of minors under guardian- 
shlp.—^Wllder v. Cox, Tex. Civ.App., 
104 S.W.2d 897, error dismissed. 

(6) Action to recover an amount 
paid as taxes on certain lands be- 
cause of alleged misrepresentations 
of defendant.—Sherrod v. Pollard, 
Tex.CivJiLpp., 21 S.W.2d 1101. 

38. Tex.—^Brown v. Brown, 8 Tex. 
A.Civ.Cas. § 82. 

16 C.J. p 983 note 20 [d] (4), (17)— 
63 C.J. p 968 notes 87-91, p 969 
note 92. 

Aotnal posgessloiL 

Question as to' actual possesslon is 
not one of title so as to exclude ju¬ 
risdiction of action for trespasa— 
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Ehle V. Quackenboss, 6 Hili, N.T., 
687. 

Fxlor aotlon of ejectment 
Where judgment in a prior action 
of ejectment was conclusive between 
the parties, title was not in issue 
in a subsequent action of trespass 
botween the parties so as to exclude 
jurisdiction.—^Haley v. Wheeler, 8 
Hun, N.Y., 669. 

Uoensa 

Fact that a question as to license 
as a basis of possesslon was involved 
did not exclude jurisdiction.—^Doo- 
little V. Eddy, 7 Barb., N.T., 74. 

39. Tex.—Coughran v. Nunez, Com. 
App., 127 S.W.2d 886, setting aside, 
Civ.App., 106 S.W.2d 1101—Smlth 
V. Brown, Civ.App., 32 S.W.2d 888. 

43. Fla.—State ex reL Rlch v. Ward, 
186 So. 846—State ex rei. Wesfs 
Drug Store, Inc. v. Cornelius, 149 
So. 332, 110 Fla. 299. 
lowa.—^Wallerstein v. Palmer, 276 
N.W. 605, 224 lowa 260. 

Action or prooeeding to recover pos- 
■esslon 

Fla.—^Bx parte Blenville Inv. <3o., 
136 So. 328, 102 Fla. 524. 

Ga.—Roberts v. Mitchell, 142 S.B. 
* 882, 166 Ga. 229. 

Hawail.—^Kahalekulu v. Kamaka, 29 
Hawaii 836. 

Ind.—Johnson v, Greenen, 188 N.EJ. 

796, 98 Ind.App. 612. 
lowa.—Braga v. Stowell, 259 N.W. 
767, 219 lowa 865. 

N.T.—McKeefry y. 0’Hara, 184 N.T. 

S. 700, 118 Misd 169. 

16 C.J. p 983 note 20 [d] (13), [o]. 
Action under lease 
Jurisdiction of an action to re¬ 
cover back interest, rentals, and tax¬ 
es claimed to be owing under a lease 
was not excluded.—Bevard v. Druck- 
er, 182 N.E. 699, 43 Ohio App. 294. 
Aotlon for rent 

Hawail.—Jellings v. Kathe, 80 

Hawail 160. 

15 C.J. p 986 note 20 [d], (19). fi]. 

41 . Ga.—^Reynolds v. Atlantic Nat 
Bldg. etc., Assoc., 30 S.E. 942, 104 
Ga. 703. 

Tex.—HoUis v. Finks, 78 S.W. 555, 84 
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Among other suits or actions« which, under par- 
ticular circumstances, have been regarded as with- 
in the particular limitation involvedi so as to ex~ 
clude jurisdiction, are an action of ejectinent,« an 
action for damages for trespass on real property in 
which title is in issue,*< a suit for injunction against 
trespass on, or to protect possession of, or rights in, 
real property,^® a suit to establish a trust,<« a 
suit to cancei deed and to remove cloud from title,<^ 
and actions against tenants.** 


§ 248. Territorial Limitations 

In respect of territorial limitations, courts of llmited 
or Inferior Jurisdiction have, and may exercise, sucfi 
Jurisdiction, and oniy such Jurisdiction, as Is conferred 
by governing constltutlonal or statutory provislons. 

In respect of territorial limitations, courts of lim- 
ited or inferior jurisdiction have, and may exercise, 
such jurisdiction as is conferred by constitutional, 
or valid statutory, provisions,^^ but may not exer¬ 
cise jurisdiction beyond, or in excess of, the limits 
iixed by such provisions.®® Questions as to terri- 


Tex.Clv.App. 12—^Messer v. Bas- 
sett, App., 18 S.W. 650. 

15 C.J. p 983 note 20 [dj (15). [ej. 
CJJ-Cm]. 

Aotioxi on. note 

(1) Jurisdiction was not excluded 
where. in action on notes, it was 
sougriit to establish special lien on 
real property conveyed as security 
for the debt.—^Hufirhes v. Jefferson 
Standard Life Ins. Co., 102 S.E. 463, 
25 Ga.App. 72—^Dixon v. Bond, 88 S. 
E. 826, 18 Ga.App. 46. 

(2) Jurisdiction of an action on 
note representingr unpaid purchase 
price of land in which defendant set 
up loss of part of land through de- 
fect of title, wlth consequent right 
of reductlon in price, was nqt ex¬ 
cluded.—^Riehle v. Bank of Bulloch- 
vllle, 123 S.B. 124, 158 Ga. 171. 
Action on oheok 

Jurisdiction of an action on a 
check given as eamest money on a 
contract for the purchase of land 
was not excluded.—^Llttle v. Dyer, 
233 N.W. 7. 181 Minn. 487. 

Other aotions In wldoh Jnrlsdlotlon 
not explnded 

(1) Action for breach of contract 
for sale or purchase of land.—^Barrs 
V. State. 116 So. 28, 96 Fla. 76— 

16 C.J. p 983 note 20 [dJ (10), [m]. 

(2) Action for damages for fall- 
ure to pay the full purchase price 
of personal property under a contract 
providing for payment in part by 
cash and In part by the conveyance 
of land.—^Davis v. Tate, Tex.Civ.App.. 
242 S.W. 761. 

(3) Action by purchaser of land to 
recover back purchase‘price pald, on 
disafflrmance.—^Harrls Coimty Inv. 
Co. v. Davis, Tex.Clv.App., 230 S.W. 
2d 761—16 aj. p 983 note 20 [eJ (6), 
[ 1 ]. 

(4) Action of assumpsit under a 
contract for exchange of real prop¬ 
erty.—Pekny v. Hrabosky, 161 A. 
749, 106 Pa.Super. 898. 

(6) Action of forcible entry and 
detalner by vendor against purchas¬ 
er In possession under contract.— 
Cassidy v. Adamson, 224 N.W. 608, 
208 lowa 417. 

42i Tex.—^Hein v. Debusk, Clv.App*, 


265 S.W. 753, affirmed, Com.App., 
277 S.W. 1053. 

15 C.J. p 983 note 20 [nj. 

JuxlsdlotloiL excluded 

(1) Action which required the fix- 
ing of boundaries.—Stephens v. 
Jones, 129 So. 555, 14 La.App. 113. 

(2) Action by munlclpal Corpora¬ 
tion to recover water rents, in which 
defendant claimed the right to be 
supplied wlth water without charge. 
—^Vlllage of Brattleboro v. Tauvey, 
143 A. 295, 101 Vt. 314. 

(3) Assumpsit for use of a party 
Wall. —Johnson v. Simmons, 290 F. 
331, 53 APP.D.C. 356. 

(4) Action to recover back the 
amount pald by plalntifE to defend¬ 
ant as the purchase price of land, 
title to which defendant had er- 
roneously represented to be in the 
grantors.—Gray v. Ward, 45 App.D. 
C. 498. 

43. S.C.—^Ex parte Wingate, 166 S. 
E. 176, 166 S.C. 440. 

44. N.T.—^Lopiano v. New Tork Tel- 
ephone Co., 250 N.Y.S. 223, 139 
Misc. 831. 

63 C.J. p 968 notes 65-74, 82-86. 
Constructive possession 

Title is involved so as to exclude 
Jurisdiction where possession was 
constructive and may be shown only 
by proof of title.—Willoughby v. 
Jenks, 20 Wend., N.T., 96—63 C.J. p 
968 notes 83—86. 

45. Tex.—Coughran v, Nunez, Com. 
App., 127 S.W.2d 885, settlng aslde. 
CivA.pp., 106 S.W.2d 1101—Galley 
V. Hedrlck, Civ.App., 127 S.W.2d 
978—HinoJosa v. Corona, Civ.App.. 
254 S.W. 1116. 

46. Ga.—Spears v. Fendig, 99 S.E. 
706, 23 Ga.App. 793. 

47- Tex.—^Hudson v. Nowell & Son, 
C1V.APP., 8 S.W.2d 778. 

15 C.J. p 983 note 20 CnJ (11). 

48. Action to recover possession 

In an action to recover the posses¬ 
sion of real property ffom, or to 
evlct, an alleged tenant, defendant 
may deny the existence of the rela- 
tlonship of landlord and tenant wlth 
the resuit that the title to real prop¬ 
erty would be involved.—State ex 
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rei. Rich v. Ward, Fla., 185 So. 
846t—Bx parte Bienvllle Inv, Co., 136 
So. 328, 102 Fla. 524. 

Action for willfUl and mallolons In- 
Jury to tenement house 
Vt—Stevens v. Hutchlns, 116 A. 229, 
95 Vt 361. 

49. Ala.—Southern By. Co. v, Gog- 
glns, 73 So. 958. 198 Ala. 642. 

Cal.—Southwestern Portland Cernent 
Co. v. Cochrane, 300 P. 445, 114 
Cal.App.Supp. 778—Burge v. Mu- 
nicipal Court of City of Los Ange- 
les, 258 P. 164, 84 Cal.App. 426. 
N.Y.—Scloldoni v. Republlc Llght, 
Heat & Power Co., 231 N.Y.S. 311, 
224 App.Biv. 666, affirmed 168 N. 
E. 432, 251 N.Y. 574—Luban v. 
SImonds, 61 N.Y.S. 697, 46 App.Dlv. 
192—^Rochester Bxposition Ass'n v. 
Bogorad, 267 N.Y.S. 723, 149 Misc. 
200—Livent v. MostofC, 262 N.Y.S. 
680, 141 Misc. 399—^Marcus v. Day, 
248 N.Y.S. 649, 139 Misc. 283. 

Wis.—State ex rei. Schneider v. Mid¬ 
land Investment Corporation, 262 
N.W. 711, 219 Wis. 161. 

15 C.J. p 984 note 23. 

Territorial Jurisdiction dedned see 
supra S 20. 

Ala-—Southern Hy. Co. v. Gog- 
gins, 73 So. 958, 198 Ala. 642. 
Ark.—^Amold v. Snellgrove, 127 S.W. 
2d 125. 

Conn.—Hazzard v. Gallucci, 93 A. 
230, 89 Conn. 196—Slade v. Zeitp 
luss, 59 A. 406, 77 Conn. 457. 

Del.—^Discount & Credit Corporation 
V. Bhrlich, 187 A. 691. 77 W.W. 
Harr. 561. 

Fla.—Phillips V. State, 77 So. 665, 76 
Fla. 93. 

ni.—Canton Homestead & Loan Ass*n 
V. Simma, 241 IlLApp. 467. See 
Thome v. Alcazar Amusement COb, 
210 IlLApp. 173. 

La.—Samuel v. Biser, 7 La.App. 143. 
N.Y.—^American Historlcal Soc. v. 
Glenn, 162 N.E. 481, 248 N.Y. 445 
—^In re Hollywood Garage Corpora¬ 
tion. 9 N.Y.S.2d 374, 169 Misc. 906 
—^American Historical Soc. v. 
Glenn, 227 N.Y.S. 174. 131 Mlsa 
291. 

Ohio.—Yontz v. McCutchin, 167 NJB3. 

863, 121 Ohio St 142. 

15 C.J. p 984 note 23. 
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torial limitations of jurisdiction of inferior courts 
of particular States are considered infra §§ 250-297, 
as to territorial limits of jurisdictibn in general su¬ 
pra § 91, and as to the locality of crimiual offenses 
as affecting jurisdiction in criminal cases in the 
CJ.S. title Criminal Law §§ 133-141, also 16 C.J. 


p 162 note 21-p 174 note 58. As to territorial ex- 
tent of jurisdiction of justices of the peace in crim¬ 
inal cases see the C.J.S. title Criminal Law § 142, 
also 16 CJ. p 158 note 67-p 159 note 77; in dvil 
cases, see the CJ.S. title Justices of the Peace, § 
41, also 35 CJ. p 536 note 69-p 537 note 81. 


C. COUItTS OF PAETICULAB STATES 


§ 249. In General 

a. Preliminary statement 

b. Hawaii 

a. Preliminary Statement 

The constitutional and statutory provisions with 
reference to the jurisdiction and powers of partic¬ 
ular courts of the several States, as well as the ju- 
dicial construction thereof, and matters of proce- 
dure peculiar to particular courts, are matters of 
purely local interest, and for this reason in the sec- 
tions which follow dealing with the courts of par¬ 
ticular States it is deemed sufficient to refer in the 
notes to various cases in which such matters have 
been passed upon. 

b. Hawaii 

There have been decisione Involvfng the procedure 
and revfew of the proceedings of the distriet courts. 


There have been dedsions involving the proce¬ 
dure and review of the proceedings before the Ha- 
waiian distriet cpurts.^l 

§ 250. Alabama 

The Circuit, Inferior, munlclpal, and. certain other 
courts of Alabama are courts of original Jurisdiction. 

There have been decisions relating to the Ala¬ 
bama Circuit courts,52 including decisions as to their 
jurisdiction52'and procedure.5^ 

There have been decisions relating to the inferior 
courts,55 including decisions as to their jurisdic¬ 
tion,5 6 procedure,®^ and as to the review of their 

proceedings.58 

City or municipal courts» There have been deci¬ 
sions relating to the dty or municipal courts,5» in¬ 
cluding decisions as to their jurisdiction,®*^ proce- 


61. Wndtten asuwer Is uaneoessary; 

lience a defendant, present watchmg 
the procoedinirs. who offers no evi- 
dence and advances no contentions of 
law, sufferlng* a jud^ent to ero 
against him, is entltled to appeal 
grenerally to the Circuit court.—^Nylen 
Bros. & Co. V. Murata. 31 Hawaii 619. 

52. Ala.—Etheridffe v. Hali, 7 Fort. 
47. 

15 CJ. p 985 note 25. 

Term of oonart 

' (1) Time for holdlng.—Clio Bank- 
ing Co. v. Brock, 85 So. 297, 204 Ala. 
57. 

(2) Vacations and proceedings 
therein.—Clio Banking Co. v. Brock, 
supra. 

53. Ala.—^Baker, Lyons & Co. v. 
Eliasberg Sc Bros. Mercantile Co.. 
79 So, 13, 201 Ala. 591. 

16 CJ. p 985 note 26 [bj. 

Eauity Jurisdlotlon. 

Ala.—Carson v. Sleigh, 78 'So. 229, 
201 Ala. 373—^Robertson v. State, 
104 So. 661. 20 Ala.App. 614. 
Texiltorlal Jiixisdictlo]i; 

Ala.—^Moore v. State, 127 So. 796, 23 
Ala.App. 432, certiorari denled 127 
So. 797, 221 Ala. 60. 

54. Ala.—State v. Crook, 27 So. 334, 
123 Ala. 667—^Ramagnano v. Crook, 


7 So. 247, 88 Ala. 450—Ex parte 
Pearson, 76 Ala. 521. 

Xn. ag.nlty 

Ala.—Carson v. Sleigh, 78 So. 229, 
201 Ala, 373. 

Oonsent of parties to sulmiissloii of 
cause between. terms 

Ala,—Clio Banking Co. v. Brock, 86 
So. 297, 204 Ala, 67. 

55. Ala.—^McGehee v. State, 74 So. 
874, 199 Ala, 287—^Harbin v. Hogue, 
116 So. 902, 22 Ala.App. 389, cer¬ 
tiorari denied 116 So. 903> 217 Ala, 
464. 

Fartionlar Inferior eonrt not oonrt 
of reoord 

Ala.—Willett v. Weaver, 87 So. 601, 
206 Ala, 268. 

56. Fossessiag oaly Jurlsdlotioii of 
Jnstloes of peace 

Ala.—Willett v. Weaver, 87 So. 601, 
205 Ala, 268—McGehee v. State, 74 
So. 374, 199 Ala, 287. 

JnxlsdictloxLal auLoirnt 

Ala.—Sheldon v. Lyon, 104 So. 676, 
20 Ala,App. 628. 

67. Powers of ottoers exeoutlng 
prooess 

Ala,—Woods V. Wood, 122 So. 836, 
219 Ala, 623. 

68. Ala,—Sheldon v. Lyon, 104 So. 

I 576. 20 Ala,App. 623. 
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Nature and form of remedy 
Ala,—Bramlett v. Griffln, 133 So. 266, 
222 Ala. 495. 

Beuuisltes and proceedings for trans- 
fer 

Ala,—Bramlett v. Griffln, supra. 
Fresentatlon of gronnds of review 
Ala,—Sheldon v. Lyon, 104 So. 676, 

20 Ala,App. $23—North American 
Acc. Ins. Co. V. Rather, 84 So. 566, 
17 Ala.App. 238. 

Scope of review 

Ala,—Bramlett v. Griffln, 133 So. 266, 
222 Ala. 496. 

66. Ala,—Gulf States Steel Co. v. 
Houston Furniture Co., 110 So. 476, 

21 Ala.App. 680, certiorari denied 
110 So. 478, 215 Ala. 306. 

15 CJ. p 985 note 29. 

60, Ala—State v. Williams, 69 Ala. 
811. 

15 CJ. p 984 note 21 Ea] (5)> P 
note 29 Ca]-[f]. 

Birmlngham municipal oonrt 

(1) In generaL—Sheldon v. Lyon, 
104 So. 576, 20 AlaJ^p. 623. 

(2) Jurlsdictional amoimt.—Shel¬ 
don V. Lyon, supra. 

(3) Discovery of assets of Judg- 
ment debtor.—State ex rei. Grace v* 
Hickman, 128 So. 610, 221 Ala. 824. 
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dure,®^ and as to the review of their proceedings.®* 

Other courts. There have been decisions relat- 
ing to the county courts the coimty commis¬ 
sione rs’ courts,®^ the JefTerson court of common 
claims,®® and the court of county revenue of Frank- 
lin County, which corresponds to the .courts of 
county commissioners or boards of revenue in the 
other counties in the state.®® There is no separate 
chancery court in the state.®^ 

§ 251. Arizona 

The superior courts and the district courts of Arizona 
are courts of orlglnal Jurisdiction. 

Under the Arizona state constitution, there are as 
many separate and independent superior courts as 
there are counties, and not merely one superior 
court with a number of judges composing it,®® and 


these courts have jurisdiction of ali matters not 
vestcd exclusively in other courts.®® There have 
been other decisions relating to the jurisdiction of 
the superior courts,and the territorial district 
courts.*^^ 

§ 252. Arkansas 

The Circuit, chancery, common pleas, county, and 
municipal courts of Arkansas are courts of orlglnal Ju¬ 
risdiction. 

There have been decisions relating to the juris¬ 
diction of the Arkansas circuit courts,^® which con¬ 
stitute the repository of all jurisdiction not assigned 
to other courts,*^® and the chancery courts 

Common pUas court, There have been decisions 
as to the jurisdiction of common pleas courts,7® and 


61. Ala.—^Murphy v. St. Louls Cof- 
fin Co.. 43 So. 212, 150 Ala. 143. 

CoatiiLuaaioe aad adjonzmnexit 
Ala.—^Hamrick v. Town of Albert- 
vllle, 122 So. 448, 219 Ala. 465. 

Vemie 

Ala.—Southern Ry. Co. v. Goggrlns, 73 
So. 958. 198 Ala. 642, 

wwiitigiig.Ttt miuiiolpal court 

(1) Duty of clerks to Issue 
process.—Jeter v. State ex rei. Car- 
lisle, 117 So. 460, 218 Ala. 12. 

(2) Reinstatement of action after 
dismissal.—Ex p. Smith, 52 So. 895, 
168 Ala. 179—Harbin v. Hogue, 116 
So. 902. 22 Ala.App, 889, certiorari j 
denied 116 So. 908. 217 Ala. 464. 

(3) Time for entry of Judffment on 
verdict.—^McEntire v. Paffe, 67 So. 
713, 12 Ala.App. 607. 

62 . Ala.—Stephenson & Bemard 
Realty Co. v. Sheehan, 144 So. 370, 
25 Ala.App. 269. 

16 C.J. P 985 note 29 [h]. 

ITature and form of remedy 
Ala.—^Roddam v. Brown, 77 So. 403, 
201 Ala. 109. 

Pxesentatloft of frounda of review 
Ala.—^Vlnyard v. Republlc Iron & 
Steel Co., 87 So. 662, 206 Ala. 269— 
Sheldon v. Lyon, 104 So. 576, 20 
Ala.App. 623. 

Seguisitea and prooeedlnffa for trana- 
fer of cauae 

Ala.—Cooledgre v. McArdle, 100 So. 
146. 211 Ala. 205.' 

Amendxoent and txlal da novo 

(1) Amendment.—^Vinyard v. Re- 
public Iron & Steel Co., 87 So. 552, 
205 Ala. 269. 

(2) Trial de novo.—Sloss-Sheffleld 
Steel & Iron Co. v. Johnson, lOS So. 
664, 212 Ala, 670—^Vlnyard v. Repub- 
lic Iron & Steel Co., supra—^Roddam 
V. Brown, 77 So. 408, 201 Ala. 109. 


Haxxnleaa error 

Ala.—McBntire v. Paffe, 67 So. 718, 
12 Ala.App. 507. 

Btnningliam muniolpal oonrt 

(1) Requisitos and proceedings for 
transfer of cause.—^Unlon Mut. Ins. 
Co. V. Roblnson, 113 So. 587, 216 
Ala. 627. 

(2) Record or transcript.—^tTnion 
Mut Ins. Co. V. Robinson, supra. 

(3) Rigrht to trial in preference to 
other cases.—^Morris v. McBlroy, 122 
So. 606, certiorari denied 122 So. 608, 
219 Ala. 369. 

63. Ala.—State v. Puller, 41 So. 990, 
147 Ala. 164. 

15 C.J. p 985 note 26. 

Xozisdlotioa 

Ala.—Elliott V, Hali, 8 Ala. 608. 
£aw and equlty court of Franldia 
County 

Presumptlons as to findings and 
judsxnents.—^Northwestern Rug Mfg. 
Co. V. Russellville Pumlture & Mer- 
cantile Co., 116 So. 314, 22 AlaApp. 
404. 

64. Ala.—Kirby v. Marsball County 
Coin*rs Ct, 65 So. 163, 186 Ala. 
611. 

Power to perfozm speoial dutles dux. 
tng speoial term 

Ala.—Walker v. State, 67 So. 719, 12 
Ala.App. 229. 

65w Jnxisdictlonal amount 
Ala.—^Broyles v. Loveman, Joseph & 
Loeb, 166 So. 843, 229 Ala. 292— 
Davis V. Jerrell, 149 So. 720, 25 
AIa.App. 524. 

66. Ala.—^Pranklin County v. Rlch- 
ardson, 79 So. 884, 202 Ala. 46. 
Court of record 

Ala.—^Pranklin County v. Richardson, 
supra. 

en. Ala.—^Robertson v. State, 104 So. 

561, 20 Ala.App. 514. 

68. Aris.—^Palres v. Frohmiller, 67 
P.2d 470, 49 Ariz. 366. 
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69. Ariz.—^Adams v. Superior Court 
in and for Maricopa County, 168 P. 
641, 19 Ariz. 237. 

70u OUrlsdictional aanmmt 
Ariz.—^Mosher v. Bellas, 264 P. 468, 
83 Ariz. 147. 

Poreclosure of xnortsrasres and Uesur 
Ariz.—Colllster v. Inter-State Pldeli- 
ty Building & Loan Ass^n of Utah, 
38 P.2d 626, 44 Ariz. 427, 98 AL. 
R. 1020—^Tube City Min., etc., Co. 

V. Otterson, 146 P. 203, 16 Ariz. 305, 
L.R.A1916E 303. 

Probate zoattara 

Ariz.—Garver v. Thoman, 135 P. 724, 
16 Ariz. 38. 

71. Bffeot of aot transferrlng Juzla- 
dlctioa. 

Ariz.—Sanford v. Ainsa, 114 P. 560, 
13 Ariz. 287. 

78. Ark.—^Benton v. Thompson, 58 S. 

W. 2d 924, 187 Ark. 208—Danielson 
V. Skidmore, 189 S.W. 67, 126 Ark. 
572—Webb v. Hanger, 1 Ark. 121. 

1$ C.J. p 985 note 32. 

Amount in oontzoversy 

(1> In general.—^MeCuen ▼. Grand 
Lodge, I. O. O. P., 240 S.W. 19, 152 
Ark. 613—16 C.J. p 985 note 32 [a]. 

(2) Action involving existence of 
lien.—^Naylor v. McNalr, 122 S.W. 
662, 92 Ark. 345. 

Abatemnit of Uguor nuisance 
Ark.—^Adams v. State, 240 S.W. 5, 
163 Ark. 202. 

73. Ark.—^Adams v. State, supra— 
Grassy Slough Drain. Dlst. v. Na¬ 
tional Box Co., 163 S.W. 512, 111 
Ark. 144. 

74. Ark.—Danielson v. Skidmore, 
189 S.W. 67, 125 Ark. 672. 

15 C.J. p 985 note 36. 

75. Snfozoinflr JndgnieiLt by sala of 
land 

Ark.—Waldo v. Thweatt, 40 S.W. 782. 
64 Ark. 126. 
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as to the review of their proceedings.^® 

County courts. There have been decisions relat- 
ing to the county courts,77 including decisions as to 
their jurisdiction and powers,78 and as to the review 
of their proceedings.79 

Municipal courts. There have been decisions ‘re- 
lating to the municipal courts,^® including decisions 
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as to their jurisdiction,procedure,®^ and as to the 
review of their proceedings.^S 

§ 253. ~ Califomia 

The superior, municipal, police, and recorderis courts 
pf California are courts of origlnal Jurisdiction. 

There have been decisions relating to the juris¬ 
diction of the California superior court,*^ which is 
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70L XTature asid form of remedy 
Ark.—Brown v. Kirkland, 246 S.W. 
851. 166 Ark. 642. 

Begnisltes aad proceedlnffs for traaa^ 
fer 

(1) In general.—^Brown v. Kirk¬ 
land. 246 S.W. 861, 166 Ark. 542, 

(2) Bond.—^Adams v. McComhs. 299 
S.W. 746. 176 Ark. 620--Brown v. 
Kirkland, supra. 

(3) Notlce.—^Brown v. Kirkland, 
supra. 

77. Ark.—^Bottoma v. Borah, 179 S. 
W. 996, 120 Ark. 631. 

16 C.J. p 986 note 34. 

78. Ark.—^Dlxie Culvert Mfff. Co. v. 
Perry County, 12 S.W.2d 10, 178 
Ark. 464. 

16 C.J. p 986 note 34 [aJ-CJ]. 

Ifatnre and exteut 

(1) County courts have no com- 
mon-law Jurisdiction, their Jurisdic¬ 
tion belng llmited to that conferred 
hy the constltution and etatutes, and 
they can exercise no powers not ex- 
pressly conferred on them or neces- 
sarlly Implled from those conferred. 
—County Board of Electlou Coni*rs 
V. Wagffoner, 78 S.W,2d 821, 190 Ark. 
341—^Benton v. Thompson, 68 S.W.2d 
924, 187 Ark. 208—Jenningrs v. Ft 
Smith Dlst., 171 S.W. 920, 116 Ark. 
130. 

(2) “The county courts . . . 
are courts of superior jurisdiction in 
disburslng funds of the county and 
in allowing clalms against such 
funds.”—State, to Use of Pike Coun¬ 
ty, V. Wheeling Corrugating Co., 66 
S.W.2d 282. 283, 188 Ark. 289. 

(3) County courts have no extra- 
terrltorial Jurisdiction.—^Amold v. 
Snellgrove, Ark., 127 S.W.2d 125. 

Vo Juiisdictloii to gvaat InJunctloiL 
Ark.—Wilson v. Mattlx, 231 S.W. 197, 
149 Ark. 23—^Randolph v. Abbott, 
106 S.W. 676, 84 Ark. 341. 

79. Ark.—Tuggle v. Tribble, 292 S. 
W. 1020, 173 Ark. 392. 

To whfrt court 

The Circuit courts exercise appel¬ 
late Jurisdiction over county courts. 
—^Ex parte Bame, 269 S.W. 764, 162 
Ark. 382—^Hom v. Baker, 216 S.W. 
eoo, 140 Ark. 168—15 C.J. p 1028 
note 8. 

Blght of review 

Ark.—Carter v. Randolph County, 225 
S.W. 297, 146 Ark. 221—Spivey v, 
Taylor, 222 S.W. 67, 144 Ark. 301. 


Begnlsltes and prooeedings for trans- 
fer of cause 

(1) Affldavit of appeaL—Washing¬ 
ton County V. Broyles, 17 S.W.2d 872, 
179 Ark. 783—Kittrell v. Road Im- 
provement Dlst. No. 16, 244 S.W. 469, 
166 Ark. 437. 

(2) Time.—Carter v. Randolph 
County, 226 S.W. 297, 146 Ark. 221. 

(8) Order.—Tuggle v. Tribble, 292 
S.W. 1020, 173 Ark. 392. 

Txlal de novo 

Ark.—^Prairie County v. Harris, 295 
S.W. 726, 178 Ark. 1182—Barker v. 
Wist, 260 S.W. 408, 163 Ark. 611. 
Determlnatlon and dlsposltlon of 
oanse 

Ark.—^Willlamson v. Killough, 46 S. 
W.2d 24, 186 Ark. 134—Washing¬ 
ton Fire Ins. Co. v. Hogan, 213 Sl 
W. 7, 139 Ark. 130, 5 A.L.R. 1686. 

80. Ark.—Schnelder v. Falrmon, 194 
S.W. 251, 128 Ark. 425. 

SLi Ark.—^Pruitt v. International Or- 
der oi Twexve, Knlghts and Daugh- 
ters of Tahor, 260 S.W. 331, 168 
Ark. 437. 

Jnxisdlctlonal amount 
Ark.—Schnelder v. Fairmon, 194 S. 
W. 261, 128 Ark. 426. 

82. Oral pleadings pemalsaible 
Ark.—^Poulas v. Kumpures, 70 S.W.2d 

47, 189 Ark. 44—Upson v. Robison, 
17 S.W.2d 305. 179 Ark. 600. 
Settlng ajdde Judgment 
Ark.—^Browne-Hinton Wholesale Gro- 
cery Co. v. Grubbs, 291 S.W. 66, 
172 Ark. 996—Carroll v. Texport 
Oil Co.. 228 S.W. 390, 148 Ark. 
18. 

83. Ark.—^Arkansas Brlck & Tile Co. 
V. Crabtree, 5 S.W.2d 939, 177 Ark. 
195. 

RegulalteB and prooeedlnga for trans, 
fer 'of oanse 

<1) Time.—^American Workmen Ins. 
Co. V. Ervin, 110 S.W.2d 487, 194 
Ark. 1149—^Nowlln v. Merchants Niit 
Bank of Fort Smith, 92 S.W.2d 390, 
192 Ark. 629. 

(2) Appeal affldavit.—^Arkansas 
Brick & Tile Co. v. Crabtree, 5 S. 
W.2d 939, 177 Ark. 195—Arkansas 
Brick & Tile Co. v. Crabtree, 290 S. 
W. 361, 172 Ark. 762. 

Beoord.or tranaoript 
Ark.—Nowlin v. Merchants Nat. Bank 
of Fort Smith, 92 S.W.2d 390, 192 
Ark. 629—Century Life Ins. Co. v. 
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, Brooks, 47 S.W.2d 794, 185 Ark. 
497. 

Fleadlng set-off or connterolalxn In 
olronlt oonrt 

Ark.—Poulas v. Kumpures, 70 S.W.2d 
47, 189 Ark. 44—^Upson v. Robison, 
17 S.W.2d 305, 179 Ark. 600. 
Determlnatloa and di8i>ositlon of 
cause 

Ark.—^Arkansas Brick & Tile Co. v. 
Crabtree, 290 S.W. 361, 172 Ark. 
762. 

Zlabllltiefl on appeal l>ond 
Ark.—Judd v. Wilson, 32 S.W.2d 614, 
182 Ark. 729. 

84. Cal.—Henderson v. Oroville-Wy- 
andotte Irr. Dist, 277 P. 487, fol- 
lowed in Rutherford v. Orovllle 
Wyandotte Irr. Dlst., 277 P. 489, 
207 CaL 786—^Ralsch v. Sausallto 
Land, etc., Co., 63 P. 846, 131 Cal 
215—Johnson v. Reichart, 18 P. 
868, 77 Cal. 34—^Lucas v. Lucas 
Ranching Co., 64 P.2d 160, 18 Cal 
App.2d 453—Architectural Tile Co. 
V. Superior Court in and for Los 
Angeles County, 291 P. 686, 108 
CalApp. 369—^Tolo Water & Power 
Co. V. Superior Court in and for 
Lake County, 185 P. 195, 43 Cal. 
App. 332. 

15 C.J. p 985 note 42. 

Oonrt of genecal Jurisdiction 

The superior court is a court 
of general Jurisdiction.—Cheney v. 
Trauzettel, 69 P.2d 832, 9 Cal2d 158 
—^Hopkins V. Anderson, 21 P.2d 660, 
218 Cal. 62—^In re Grazzinl’s Estate, 
87 P.2d 718, 31 Cal.App.2d 168. 
Actlons of equitable nature generaUy 
Cal—^Peterson v. Donelley, 91 P.2d 
123, 33 Cal.App.2d 133—Grotheer v. 
Meyer Rosenberg, Inc., 53 P.2d 996, 
11 CalApp.2d 268—^Richardson v. 
Superior Court in and for Los An¬ 
geles County, 32 P.2d 405, 138 Cal 
App. 389—Gee Chong Pong v. Har¬ 
ris. 175 P. 806, 38 Cal.App. 214. 

36 C.J. p 986 note 42 [f]. 

Aetion 'based on suhxogation 
Cal—Offer v. Superior Court of City 
and County of San Franclsco, 228 
P. 11, 194 Cal 114—^Massachusetts 
Bonding & Ins. Co. v. San Fran- 
cisco-Oakland Termlnal Rys., 178 
P. 974, 39 CalApp. 388. 

Aetion lavolving resolsslon 
Cal.—^Nelson v. Canavan, 53 P.2d 201, 
11 CaLApp.2d 166—Freligh v. Mc- 
I Grew, 12 P.2d 965, 124 CalApp. 406. 
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a court of record,^® and its predecessors, the coun- 
ty86 and district^^ courts. 

Municipal courts. There have been dedsions re- 


§ 253 

lating to the municipal courts,®* including decisions 
as to their jurisdiction*® and procedure,®® and as 
to the review of their proceedings.®^ 


Aetion to oom^l tax refuxd 
Cal.—Guardia v. Johnson, 26 P.2d 
866, 134 Cal.App. 674. 

OaS 80 involvlxLfir legrallty of tax, 
pocpt, or toU 

Cal.—City of Madera v. Black, 184 
P. 397, 181 Cal. 306. 

Cases involvin^r tltle to, or posses, 
sion of, realty 

(1) In General-—^Morrlssey v. Mor- 
rlssey, 218 P. 396, 191 Cal. 782. 

(2) Incidental involution.—^Morris- 
sey V. Morrlssey, suprA 
roreclosore of Uens 

(1) On land.—^Holbrook v. Phelan, 
6 P.2d 366, 121 Cal.App.Supp. 781. 

(2) On personal property.—^Hop- 
kins V. Anderson, 21 P.2d 560, 218 
Cal. 62—Gee Chongr Ponff v. Harrls, 
176 P. 806, 38 CaLApp. 214. . 

(3) Statute changlng Jurlsdlctlon 
of municipal court dld not deprive 
superior court of jurlsdlctlon to con¬ 
tinue action tp foreclose mechanlc*8 
lien commenced before statute be- 
came effective.—^Wheaton v. Superior 
Court in and for Los Angreles County, 
292 P. 499, 108 Cal.App. 702. 

Probate matters 

Cal.—^McCaugrhna v. Bllhom, 52 P.2d 
1026, 10 CaLApp.2d 674. 

15 C.J. p 985 note 42 [c]. 

AmoTULt involved as afteotlxiff jnzls- 

dlctlon. 

Cal.—Consolidated ^djustment Co. of 
Califomia v. Superior Court of 
Sonoma County, 207 P. 552, 189 
CaL 92—^Rapaport v. Forer, 66 P. 
2d 1242, 20 Cal.App.2d 271—Clark 
V. Bauer, 26 P.2d 729, 136 Cal. 
App. 65—^Ryker v. Llndenbergr, 20 
P.2d 763—Stevens v. Superior Court 
in and for Los Angeles County, 293 
P. 620, 109 Cal.App. 622—Stephens 
V. Weyl-Zuckerman & Co., 167 P. 
171. 34 CaLApp. 210. 

16 C.J. p 985 note 42 [a]. 

85. Cal.—Cheney v. TrauzetteL 65 
P.2d 832, 9 Cal.2d 158. 

B6. Cal.—^People v. Keru County, 46 
CaL 679—^Brock v. Bruce, 6 CaL 
279. 

15 C.J. p 986 note 39. 

87- Cal.—Schuepler v. Evans, 4 CaL 

212 . 

88. OreatloiL and effect thereof 
CaL—^Robertson v! Langrford, 273 P. 

150, 95 CaLApp. 414. 

XSlLereoQit powers 

(1) In generaL—^Hart Bros. Co. v. 
Los Angreles County, 82 P.2d 221, 31 
CaLApp.2d 766. 

(2) Control of procesa—^Erickson 
V. Municipal Court of City and Coun¬ 
ty of Sau Francisco, 29 P.2d 192, 219 
CaL 737. 


89.' Cal.—Gardenswartz v. Equltable 
Life Assur. Soc. of U. S.. 68 P.2d 
322, 23 Cal.App.2d Supp. 746— 

Kampton v. Appellate Division of 
Superior Court in and for Los An- 
geles County, 39 P.2d 846, 3 Cal. 
App.2d 374—Southwestem Portland 
Cernent Co. v. Cochrane, 300 P. 446, 
114 Cal.App.Supp. 778—^Burge v. 
Municipal Court of City of Los 
Angeles, 258 P. 164, 84 Cal.App. 
426. 

Consfeltatlonality of statute coafer- 
zlug juxlsdlotiou 

Cal.—^Burge v. Municipal Court of 
City of Los Angeles. 258 P. 164, 84 
Cal.App. 425. 

Amouut lu coularoversy 

(1) In general.—Glass v. Bank of 
America Nat. Trust & Savings Ass*n, 
62 P.2d 764, 17 CaLApp.2d 646— 
Southwestem Portland Cernent Co. v. 
Cochrane. 300 P. 446, 114 CaLApp. 
Supp. 778—Cheatham v. Municipal 
Court in and for City of Los Angeles, 
296 P. 305, 112 CaLApp. 114—Hooper 
V. Miley Oil Co.. 288 P. 26, 109 CaL 
App.Supp. 767. 

(2) Actions to foreclose liena— 
Hopklns V. Anderson. 21 P,2d 560, 
218 Cal. 62. 

(3) Small claims division.—Hughes 
V. Municipal Court of City of Los 
Angeles, 252 P. 676, 200 Cal. 216. 
Bqultable juxisdletiou and relief 

(1) Equltable causes of action.— 
Glass V. Bank of America Nat. Trust 
& Savings Ass’n, 62 P.2d 764, 17 
CaLApp.2d 645—Cook v. Winklefleck, 
69 P.2d 463, 16 Cal.App.2d Supp. 759 
—^Fairbairn v. Eaton, 43 P.2d 1113, 6 
CaLApp.2d 264—Jensen v. Harry H. 
Culver & Co.. 15 P.2d 907, 127 Cal. 
App.Supp. 783—^Preligh v. McGrew, 
12 P.2d 965, 124 CaLApp. 405—Live 
Oak Cemetery Ass’n v. Adamson, 288 
P, 29, 106 Cal.App.Supp. 783—^Pre- 
ligh V. McGrew, 272 P. 791, 95 CaL 
App. 251. 

(2) Equltable defenses.—Garden¬ 
swartz V. Eiuitable Life Assur. Soc. 
of U. S., 68 P.2d 322, 23 CaLApp.2d 
Supp. 745—Jacobson v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 53 P.2d 756, 5 CaL2d 170. 
Foreolosnra of liens 

(1) On land.—Holbrook v. Phelan. 
6 P.2d 356, 121 CaLApp.Supp. 781. 

(2) On personal property.—^Hop- 
kins V. Anderson, 21 P.2d 560, 218 
Cal. 62. 

(3) “Contractors*” and "subcon- 
tractors' ** liens.—Gallagher v. Csun- 
podonico, 6 P.2d 486, 121 Cal.App. 
Supp. 765. 

Partloulaar aotlons 

(1) Action involvlng title to real- 
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ty.—Hooper v. Miley Oil Co., 288 P. 
26, 109 CaLApp.Supp. 767. 

(2) Conversion.—^Bank of America 
Nat. Trust & Savings Ass'n v. Mu¬ 
nicipal Court of City of Los An¬ 
geles, 86 P.2d 144, 30 Cal.App.2d 333. 

(3) For recovery of money.—^Bank 
of America Nat. Trust & Savings 
Ass’n v. Municipal Court of City of 
Los Angeles, supra—Glass v. Bank 
of America Nat. Trust & Savings 
Ass’n. 62 P.2d 764, 17 Cal.App.2d 
646—^Fairbaim v. Eaton, 43 P.2d 
1113, 6 CaLApp.2d 264—Jensen v. 
Harry H. Culver & Co., 16 P.2d 907, 
127 CaLApp.Supp. 783—Taback v. 
Greenberg, 292 P. 279, 108 CaLApp. 
769. 

90, CaL—^Hughes v. Municipal Court 
of City of Los Angeles, 252 P. 676, 
200 Cal. 215. 

VenxLft 

Cal.—Southwestem Portland Cernent 
Co. V. Cochrane, 300 P. 445, 114 
Cal.App.Supp. 778. 

Bffeot of appecuNULce 
Cal.—Southwestem Portland Cernent 
Co. V. Cochrane, 300 P. 446, 114 
Cal.App.Supp. 778. 

▼acatloa. of Jndgment 
Cal.—^F. E. Young Co. v. Ferastrom, 
79 P.2d 1117, 31 CaI.App.2d 763. 

fttwa-n 

Cal.—^Hughes v. Municipal Court of 
City of Los Angeles, 262 P. 675, 
200 Cal. 215. 

91. U.S.—^In re Wiegand, D.C.CaL, 
27 P.Supp. 725. 

Cal.—^Moye v. National Surety Co., 
280 P. 982, 208 Cal. 279—Sweeney 
V. Metropolitan Life Ins. Co., 92 P. 
2d 1043, 30 Cal.App.2d Supp. 767. 
Nature and form of remedy 

(1) In general.—^Kempton v. Ap¬ 
pellate Division of Superior Court in 
and for Los Angeles County, 39 P.2d 
846. 3 Cal.App.2d 374. 

(2) Certiorari.—^Erlckson v. Mu¬ 
nicipal Court of City and County of 
San Francisco, 29 P.2d 192, 219 Cal. 
737—^Kempton v. Appellate Division 
of Superior Court in and for Los 
Angeles County, supra. 

Deoisions zevlewable 

(1) Order granting new trlal in 
cases trlable by Jury as of right.— 
Treiman v. Kennon, 30 P.2d 636, 139* 
Cal.App. Supp. 796. 

(2) Order granting new trlal in 
cases not triable by jury as of right. 
—^Misrach v. Liederman. 68 P.2d 746, 
14 CaLApp.2d Supp. 757. 

(8) Other cases.—^Erickson v. Mu¬ 
nicipal Court of City and County of 
San Francisco, 29 F.2d 192, 219 CaL 
737. 
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Police and recordetis courts, Police and record¬ 
eris courts are both inferior courts and the jurisdic- 
tion of one is frequently, if not universally, similar 
to, if not identical with, that of the other.^2 a po¬ 
lice court cannot be created in a city having a mu- 
nicipal court®3 There have been decisions as to the 
jurisdiction®^ and procedure®^ of recorderis courts, 
and as to the review of proceedings of the police 
courts®® and the recorderis courts.®^ 

§ 254. Colorado 

The diatrict, county, and police courts of Colorado ara 
courts of orlglnal Jurlsdictlon. 


For most purposes the district courts of Colorado 
are superior courts.®® There have been decisions 
as to their jurisdiction®® and procedure.^ 

County courts, Although for some purposes the 
county courts are superior courts,® they are inferior 
courts with relation to the district courts in so far 
as the latter have jurisdiction of appeals from the 
county courts.® There have been other decisions 
relating to the county courts,^ including decisions as 
to their jurisdiction® and procedure,® and as to the 
review of their proceedings.^ 


Beqnlaltas aoul pxooeedisLgti for traais- 
far of oa-nBa 

CJaL—^Kettelle v. Superior Court In 
and for Los Angreles County, 279 
P. 1018, 100 CaLApp. 349. 
Snparaedeea or stay of prooaedlnga 
Cal.—^Mascot Pietures Corporation v. 
Munlcipal Court of City of Los 
Angreles, 40 P.2d 272, 3 CaLApp.2d 
559. 

SetnxiL, stataxneiLt, reoord, or traau 
script and aasigrnment of arrors 

(1) In greneral.—Smlth v. Hume, 74 
P.2d 566, 29 Cal.App.2d Supp. 747— 
Morgan v. Neff, 31 P.2d 1103, 140 
Cal.App.Supp. 767—^Maauran v. Su¬ 
perior Court In and for Los Angeles 
County, 253 P. 961, 81 Cal.App. 361. 

(2) Power of superior court to or- 
der transfer of papers.—Morgan v. 
Nelf, supra—^Edmunds v. Hysong, 294 
P. 1078, 110 CaLApp. 746. 

8oox^ of review 

Cal.—^Brlckson v. Munlcipal Court of 
City and County of San Prancisco, 
29 P.2d 192, 219 Cal. 737—Smlth v. 
Hume, 74 P.2d 566, 29 Cal.App.2d 
Supp. 747. 

Dat6Rnlxui.tlon aad dlsposltlon of 
eauaa 

Cal.—Cook V. Wlnklefleck, 69 P.2d 
468. 16 Cal.App.2d Supp. 769—^Dor- 
an V. Sherman, 66 P.2d 973, 13 Cal. 
App.2d 226—Gobie v. Appellate De¬ 
partment of Superior Court of Los 
Angeles County, 20 P.2d 345, 130 
CaLApp. 737. 

Xdahilltlee on bonds 
Cal.—^Price v. Maryland Casualty Co., 
App., 40 P.2d 693, 4 CaLApp.2d 188. 

92. Cal.—City of Colton v. Superior 
Court in and for San Bernardlno 
County, 257 P. 909, 84 Cal.App. 
803. 

CaL—^Robertson v. Langford, 273 
P. 150, 96 CaLApp. 414. 

94. Oasa InvolvixLg legallty of taae, 
Impost, or toU 

CaL—City of Madera v. Black, 184 
P. 397, 181 Cal. 306—Santa Bar¬ 
bara V. Stearns, 61 CaL 499. 

96. Xraaufar of oanaa to superior 
oouzt 

CaL—City of Madera v. Black, 184 
P. 397, 181 CaL 306. 


99. Decisions reviewahle 
Cal.—^Moyer v. Superior Court In and 
for Fresno County, 84 P.2d 240, 29 
CaLApp.2d 330. 

97. SufUciency of notlca of appeal 
Cal.—City of Colton v. Superior Court 

In and for San Bernardlno County, 
267 P. 909, 84 CaLApp. 303. 

98. Colo.—^Lalzure v. Baker, 11 P. 
2d 560, 91 Colo.‘48. 

99. Colo.—^Kerr v. Burns, 93 P. 1120 
42 Colo. 285—^People v. Second Ju- 
dlclal Dist. CL, 86 P. 87, 92 P. 968, 
37 Colo. 443, 13 L.fl.A.,N.S., 768. 

15 C.J. p 986 note 44. 

G^aieral Jurisdiotlon 

Colo.—Laizure v. Baker, 11 P.2d 660, 
91 Colo. 48. 

1. Time for znotlon, to strlke plead- 
Ing 

Colo.—^Plorence 011, etc., Co. v. OiJ 
Well Supply Co., 87 P. 1077, 38 
Coio. 124. 

8. Colo.—^Laizure v. Baker, 11 P.2d 
560, 91 Colo. 48. 

3. Colo.—^Laizure v. Baker, supra. 

4. Colo.—^Dlxon v. People, 127 P. 
930, 63 Colo. 627—^Terry v. Wrlght, 
47 P. 905, 9 Colo.App. 11. 

Court of reoord 

Colo.—^United Securltles Corporation 
V. Pantex Pressingr Mach., 53 P.2d 
663, 98 Colo. 79. 

5. Colo.—^Mann v. People, 66 P. 462, 
16 Colo.App. 476. 

16 C.J. p 986 note 43 [a], [b]. 

General Jurisdlotion, 

(1) County court Is court of gen- 
eral Jurisdiction wlthln its constitu- 
tional limitatlons.—^In re Schmldt's 
Will, 273 P. 21, 85 Colo. 28. 

(2) *‘For some purposes, county 
courts are superior courts of general 
Jurisdiction.”—^Laizure v. Baker, 11 
P.2d 560, 561, 91 Colo. 48. 

AmouxLt in oontroversy 

(1) In general.—^Reichelt v. Town 
of Julesburg, 8 P.2d 708, 90 Colo. 
268—16 C.J. p 986 note 43 [c]. 

(2) Dlvorce actlons.—Laizure v. 
Baker, 11 P.2d 560, 91 Colo. 48. 
Bq.uity Jurisdlotion. 

A statute providing that the coun- 
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ty court may give the admlnlstra- 
trix permlsslon to brlng a suit, the 
object of which Is to quiet tltle to 
real property, to remove a cloud 
therefrom, or to procure any legal 
or equitable relief to make the tltle 
marketable, Is In ald of the Jurisdic¬ 
tion of the county court, and not 
a surrender of the same to the dis¬ 
trict court, and does not vest In 
the district court any part of the 
probate Jurisdiction of the county 
court.—^Whltlock v. Alllance Coal Co., 
214 P. 546, 73 Colo. 205. 

Aotlons involving tltle to lands 
Colo.—^Relchelt v. Town of Julesburg, 
8 P.2d 708, 90 Colo. 258. 

Mandamus to compel payment of 
Judgment Jolned wlth action at law. 
—^Board of Com^s of B1 Paso Coun¬ 
ty V. City of Colorado Sprlngs, 180 
P. 301, 66 Colo. 111. 

FroeeedlnET to sever farm lands firom 
town. 

Colo.—^Reichelt v. Town of Julesburg, 
8 P.2d 708, 90 Colo. 258. 

6. Applioabllity of district oouzt 
procedure 

Colo.—Glavlno v. People, 224 P. 225, 
76 Colo. 94. 

Slgnlngr of Jndgmeut by Judge nnneo- 
essary 

Colo.—^Hollingsworth v. Ring, 141 P. 
139, 26 Colo.App. 121. 

7. Court havl:^ power to review 
Under a statute granting appeals 

to, and wrlts of error from, the 
supreme court to the party agalnst 
whom a decree for dlvorce has been 
granted, the supreme court alone 
has Jurisdiction to review a Judg¬ 
ment in dlvorce proceedings, and the 
district court has no Jurisdiction to 
review on appeal a-Judgment of the 
county court in such a proceedlng. 
—Carlton v. Carlton, 96 P. 996, 44 
Colo. 27. 

Juxisdlotlon. 

(1) On appeal to the district court 
from the county court, the district 
court has Jurisdiction to pronounce 
any Judgment which the county court 
might have entered.—^Martin v. 
Payne, il4 P. 486, M Colo. 171. 
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Police courts, The review of police court pro- 
ceedings has been the subject of judicial decision.* 

§ 255, Connecticut 

The supeplop, cIty, bopough, town, and common pleas 
courts of Connecticut ape courts of orlglnal Jurisdfction. 

There have been decisions relating to the superior 
court,® which is a court of general jurisdiction,!® 
and it is considered as one court for the whole 
state.ii 


City courts. There have been decisions as to the 
jurisdictioni® and procedurei® of city courts, and as 
to the review of their proceedings.i^ 

Common pleas courts are, at least for some pur- 
poses, inferior to the superior courts.i-5 The court 
of common pleas of New Haven County was held 
without jurisdiction of any case in which both par¬ 
ties resided in towns within the jurisdiction of the 
Waterbury district court.i® 

Other courts. There have been decisions as to 


(2) On the other hand. no Judg- 
ment can be entered by the district 
court which could not have been en¬ 
tered by the county court.—Estes v. 
Denver & R. G. R. Co., IIS P. 1006, 
49 Colo. 370. 

UTature and form of resDLsdy 

(1) In ffeneral.—^Board of Com*ra 
of Delta County v. Poundstone, 220 
P. 234, 74 Colo. 191—Boyd v. Boyd, 
164 P. 703, 63 Colo. 157. 

(2) In divorce proceedingTs.—^Lal- 
zure V. Baker, 11 P.2d 560, 91 Colo. 
48—^Boyd v. Boyd, supra, 

Decisions revlewable 
Colo.—Board of Com*rs of Delta 
County V. Poundstone, 220 P. 234, 
74 Colo, 191. 

ReOLnlsites and prooeedlngs for trans¬ 
fer of canse 

(1) In general.—^Bamard v. Koore, 
209 *P. 800, 72 Colo. 146, 

(2) Time.—^Zimmerman v. Combs. 
14 P.2d 693, 91 Colo. 313—Katz, v. 
Cohen, 271 P. 178, 84 Colo. 423. 

(3) Extension of time.—^Katz v. 
Cohen, supra. 

(4) Notice.—^Katz v. Cohen, supra. 

(6) Appeal bond.—Brown v. Oh- 
man, 27 P.2d 588, 93 Colo. 661—Zim- 
merman v. Combs, supra. 

Betam, statement, record or'tnuu 
sorlpt 

Colo.—Barnard v. Moore, 209 P. 800, 
72 Colo. 146. 

fitoope and extent of review 
Colo.—Munson v. Luxford, 84 P.2d 
91, 95 Colo. 12. 

Findings presnmed to be snppoirted 
by evldenoe 

Colo.—Read v. Micek, 94 P.2d 462. 
Trlal de novo 

(1) In general.—^Western Wood 
Products V, Tlttle, 246 P. 791, 79 
Colo. 473. 

(2) Waiver of rlght to trlal of col- 
lateral issues.—Western Wood Prod¬ 
ucts V. Tittle, supra. 

(3) Proceeding to trlal as not waiv- 
ing motlon to dismiss.—Johnson v. 
Staats’ BstatOi 46 P.2d 900, 97 Colo. 


8. Be^nlsltes and prooeedings for 
transfer of canse 

Colo.—City of Idaho Springs v. Cole- 
man, 30 P.2d 861, 94 Colo. 418. 

9. Conn.—^Parber v. Conti, 80 A. 581, 
84 Conn. 468—^Lockwood v. Rnapp, 
4 Conn. 267. 

10. Conn.—^Antman v. Connecticut 
Light & Power Co., 167 A. 715, 117 
Conn. 230—^Perell v. Warden of 
State*s Prison, 155 A. 221, 113 
Conn. 339—^Artman v. Artman, 149 
A. 246, 111 Conn. 124. 

Aotlon QLOl tam for bnrglary 
Conn.—Parks v. Morgan, Klrby 169. 

11. Conn.—^Perell v. Warden of 
State*s Prison, 155 A. 221, 113 
Conn. 339—^Mower v. State De¬ 
partment of Health, 142 A. 473, 
108 Conn. 74—AlUs v. Hali, 66 A. 
637, 76 Conn. 322. 

18. Conn.—Slade v. Zeitfuss, 59 A. 
406, 77 Conn. 457—Sherwood v. 
Stevenson, 25 Conn. 431. 

Saabnxy dty court 

(1) Dual jurisdiction.—^Burr v. El¬ 
iis, 101 A. 17, 91 Conn, 657. 

(2) Amount In controversy.—^Burr 
V. Eliis, supra. 

Waterbnry city conxt 
Actions to obtain equitable rellef. 
—^Ludington v. Merrill, 71 A. 604, 81 
Conn. 400. 

13. Service of process 

(1) On defendant.—^Pirst Bank of 
Cordova, Alaska v. Lucchini, 155 A. 
88, 113 Conn, 770. 

(2) On garnishee.—^Plrst Bank of 
Cordova, Alaska v. Ducchini, supra. 

Eltenogrosdilo record of testlmony 
Conn.—^Reader v. Grossman, 119 A. 

52, 98 Conn. 283. 

Costs In Daabury dty court 
Conn.—Burr v. EUis, 101 A. 17, 91 
Conn. 657. 

14 Conn.—^Aston Motor Car Co. v. 

Mannlon, 103 A. 655, 92 Conn. 568. 
Ocurt having Jaziadictloa 
(1) The superior court was glven 
Jurisdiction of appeals from city 
courts In civil matters.—'N'orwalk'8 
Appeal. 91 A. 442, 88 Conn. 471—^15 
C.J. p 1035 note 29. 
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(2) The repeal of the statute glv- 
ing such jurisdiction took from it 
appellate jurisdiction of a pending 
action in which no appeal had been 
taken.—Neilson v. Perkins, 85 A. 686. 
86 Conn. 425. 

(3) A conversator of an aged man, 
against whom a judgment was ren- 
dered in the dty court of New Ha¬ 
ven, had no right of appeal to the 
court of common pleas for New Ha¬ 
ven County.—^Hamilton v. Plckett, 104 
A. 162, 93 Conn. 34. 

Bffect of appeal by oodefandant 
Conn.—^Donnarumma v. Korkin, 116 
A. 178, 97 Conn. 223. 

Sjfeot of fallure to appeal 
Conn.—^Donnarumma v. Korkin, su¬ 
pra. 

Beguisltes and prooeedlngs for tru^ 
fer of caose 

Conn.—^New Haven Loan Co. v. Af- 
flnito, 188 A. 76, 122 Conn. 161— 
Kovner v. Dubin, 132 A. 473, 104 
Conn. 112. 

Beoord or traasoxipt 

Conn.—^Kovner v. Dubin, supra. 

AUowaoioe of amwndment of eosu 
plaint by district court 
Conn.—^Hychka v. Beccia, 132 A. 405, 
104 Conn. 297. 

Sartford dty court 

(1) Rlght of review.—^Farber v. 
Conti, 80 A. 681, 84 Conn. 458. 

(2) Reouisltes and proceedlngs for 
transfer of cause.—^Parber v. Conti, 
supra. 

NorwaUc dty court 

01) Nature and form of remedy.— 
Quinlan v. City Nat Bank of South 
Norwalk, 135 A, 435, 105 Conn. 424. 

(2) Scope and extent of review. 
—Quinlan v. City Nat. Bank of South 
Norwalk, supra. 

(3) Determlnation and dlsposltlon 
of cause.—Quinlan v. City Nat. Bank 
o-f South Norwalk, supra.* 

15. 3>aty to oboy mandamus Issued 
by superior court 

Conn.—Ansonla v. Studley. 84 A. 
1030, 67 Conn. 170. 

16L Conn.—^Hazzard v. Gallucci» i3 
A. 230, 89 Conn. 196. 
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the review of proceedings 6f borough^^ and town^^ 
courts. 

§ 256. Delaware 

The superior and common pleas courts of Delaware 
are courts of origfnal Jurisdiction. 

The jurisdiction of the superior courtsl^ and 
courts of common pleas^® have been the subject of 
judicial inquiry, and there have been decisions as 
to the review of proceedings of common pleas 
courts.21 

§ 257. Florida 

In Florida the Circuit courts, the county courts, the 
county Judge^s courts, the Escambla County court of 


21 c.j.a 

record, and the elvll courts of record are courts of orig- 
Inal Jurisdiction. 

The Circuit courts of Florida are superior courts^^ 
of record,23 and of general jurisdiction,24 both at 
law and in equity ;25 and there have been decisions 
relating to the circuit courts,26 including decisions 
as to their jurisdiction of particular matters.27 

. County and county judges" courts. Neither the 
county courts22 nor the county judges' courts29 are 
courts of general jurisdiction proceeding according 
to the course of the common law. They have only 
such jurisdiction as is conferred upon them by the 
constitution or laws of the state.20 The organiza- 
tion of a county court operates to suspend the juris¬ 
diction of the county judge’s court in ordinary civil 
actions at law.si There have also been other deci¬ 
sions relating to the county courts,22 including de- 
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17. Conn.—State v. Hali, 84 A. 923, 
86 Conn. 191. 

KatnrG and fona of xexnedy 
Conn.—^Michelin v. MacDonald, 159 
A. 636, 114 Conuu 682. 

Xotlon to exase appeni fox want of 
JnxladlotloxL 

Conn.—^Michelln v. MacDonald, au- 
pra. 

18. Stonington. town oonxt 

Nature and form of remedy and 
decisions revlewable.—Ostman v. 
Lee, 101 A. 23. 91 Conn. 731. 

19- Del.—State v. S.night, 6 Houst. 
146—State V. Wllmlngton, 8 Harr. 
294. 

Invested wlth ali powexs of oonxt 
of lcli^r*s hsxLoli, in general ^ admin- 
Istration of Justice.—State v. Wil- 
mlngton Bridge Co., 8 Harr.,* Del., 
312. 

Jaxisdlotlon to tene wxlts of oexti- 
oxaxi 

Del.—^Rash v. Allen, 76 A. 870, 1 
Boyce 444. 

ao. Xoeal oonxt 

Court of common plea,s for Hent 
County as orlglnaJly created was '*lo- 
cal court” as respeets terrltorial ju¬ 
risdiction of such. court—^Dlscount & 
Credit Corporation v. Bhrllch; 187 A. 
691, 7 W.W.Harr.; Del., 661. 

21. Ztatnxe and foxm of’ xemedy 
Del.—Schagrin v. Bacon, 115 A. 864, 

1 W-W-Harr. 501. 

ftlglit of xeview ’ 

Del.-—Schagrin v. Bacon, supra. » 
▲hasLdoned . defenses not xevlewahle 
Del.—Wllmlngton Dry Goods Co. v. 
National Automatic Mflich. Co., Su¬ 
per., 190 A. 786. 

Amenflment and tzlaa de novo 

(1) Pleading statute of limlta- 
tions.—^Red Men's Fraterna! Acc. 
A8B’n of America v. Merritt 117 A. 
284, 2 W.W.Harr., DeL, 1. 


(2) Rlght to trial de novo.—Wlg- 
glesworth v. Brodsky, 110 A. 46, 7 
Boyce. Del., 686—^Red Men’s Frater- 
nal Acc. A8s'n of America v. Merritt, 
supra—Schagrln v. Bacon, 115 A. 
364, 1 W.W.Harr., Del., 601. 

(3) Practice and procedure in new 
trial.—Schagrin v. Bacon, supra. 

22. Fla.—Curtis* v. Albrltton, 132 
So. 677/101 Fla. 863—Chapman v. 
Reddlck, 26 So. 678, 41 Fla, 120. 

23. Fla.-—Blocker v. State. 105 So. 
316, 90 Fla 136. 

24. Fla.—Bemis v. Doftln, 173 So. 
683, 127 Fla. 516^—^Lamb v. State, 
107 So. 635, 91 Fla 896, grantlng 
stay of mandate 107 So.. 680, 90 
Fla 844—^Blocker v. State, 106 So. 
316, 90 Fla 136. 

”The Circuit courts . . . are 
superior courts of general jurisdic¬ 
tion, and nothlng is intended to be 
out of the Jurisdiction lOf such 
courts. except that which specially 
appeaxs to be.”—Curtis v. Albrltton, 
132 So. 677 , 678, 101 Fla 853." 

•Tnxlsdlotlon, stmllm? to Ungs henoh 
In Bngland 

Fla—Lamb v. State, 107 So. 636, 91 
Fla 896, granting stay of mandate 
107 So. 530. 90 Fla 844—Taylor v. 
State, 38 So. 380, 49 Fla 69—^Bx 
parte Henderson, 6 Fla 279. 

Umltatlon of teiedletion 
There is no pro Vision in the Flori¬ 
da constitution limiting the Juris¬ 
diction of its courts to '*cases” and 
”controversies.”—Sheldon v. Powell, 
128 So. 258, 99 Fla. 782. 

25. U.S.—^Parker Bros. v. Fagan, C. 
C.A.Pla, 68 F.2d 6l6, certiorari de— 
nied 64 S.Ct. 719, 292 U.S. 688, 78 
L..Bd. 1490. 

Oaneral equity Jnxlsdiotioii, 

Fla—State ex rei. Harrington v. 
City of PompdnO, 188 So. 610— 
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Catlett V. C&estnut. 146 So. 241, 
107 Fla 498, 91 A.L.R. 212. 

Natnxe of equity Jnxisdlctlon 
Fla—State v. Circuit Court for Elev- 
enth Judicial Circuit, 136 So. 866, 
102 Fla 112. 

29, Slttgle Jadge eonstitutes olxonit 
oonxt , 

Fla—Meyer v. Nator Holding Co.. 

136 So. 686, 638. 102 Fla 689. 

27. «Tnxisdiotlonal axnoTint 

(1) In general.—Balley v. Clen- 
denon. 172 So. 94. 127 Pia 10—State 
ex rei. City of West Palm Beach v. 
Chllllngworth, 129 So. 816, 100 *Fla 
489—Hutchlnson v. Courtney, 9S So. 
682, 86 Fla 566—16 C.J. p 986 note 
60 [aj. 

(2) In proceeding for taxation of 
costa—State v. Reevea 82 So. 814, 
44 Fla 179. 

Actions involving xealty 

(1) Title or possession.—South 
Florida Amusement & Development 
Co. V. Blanton, 116 So. 869, 95 Fla 
886—Stark v. Billings, 16 Fla 818. 

(2) Boundariea—South Florida 

Amusement & Development Co. v. 
Blanton, supra—State v. Philips, 69 
So. 241, 64 Fla 105. 

Stmunons ad respondendnm and at- 
tadunent 

Fla—Chapman v. Reddlck, 25 So. 
673,. 41 Fla 120. 

2R Fla.—^Epping v. Robinson, 21 
Fla 86. 

29. Pia—State v. Petteway, 179 So. 
666, 131 Fla 516, suhsequent opln- 
ion 185 So. 619. 

30. Fla—State ex rei. West*s Drug 
Stores V. Cornelius, 149 So. 832, 110 
Fla 299. 

31. Fla—Garcla v. Pafdo, 67 So. 
974, 63 Fla 429. 

32. 'Fla—«Seaboard Air Line R Co. 
v. Ray, 42 So. 714, 62 Fla 684. 

15 C.J. p 986 note 6L 
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cisions as to their jurisdiction33 and procedure,34 
and as to the review of their proceedings.35 There 
have also been other decisions as to the jurisdic- 
tion3« and procedure37 of county judge^s courts, 
and as to the review of their proceedings.38 

The Escambia County court of.record has a con- 
stitutional existence and possesses all the powers 


which it had as a criminal court of record as well 
as those subsequently conferred by the constitu- 
tion.33 

Civil cOurts of record. There have been decisions 
relating to the civil courts of record, including 
decisions as to their jurisdictioni^ and as to the 
review of their proceedings.i3 The Duval County 


33. Fla.—^Phillips v. State, 77 So. 

666, 76 Fla, 93. 

Amonnt in controversy 
Fla.—Goldstein v. Miaml Wrecklng & 
Salvagre Oo., 137 So. 283, 103 Fla. 
149. 

16 C.J. p 986, note 61 [c]. 

ActioxLs liLvol'vln8r title to realty 

(1) In greneral.—State ex rei. Rlch 
V. Ward, Fla., 186 So. 846—^Bx parte 
Bienville Inv. Co., 136 So. 328, 102 
Fla. 524. 

(2) Aetion for unlawful detention. 
—State ex rei. Rich v. Ward, supra 
—^Ex parte Bienville Inv. Co., supra. 

(3) Claim of lessee as raisingr 
Question of title.—State ex reL Rich 
V. Ward, supra—^Ex parte Bienville 
Inv. Co., supra. 

AotioBJi lavolvlnff real astate hoimd-. 
acies 

Fla—State v. Philips, 69 So. 241, 64 
Fla 105. 

Seolaxliiff torfeltore of lease 

Fla—State ex rei. Rich v. Ward, 186 
So. 846. 

Sgoity powers 

Fla—^Rader v. Prather, 130 So. 15, 
100 Fla 691. 

Chraatisir letters of adminlstrattoa. 
Fla—^Bppingr v. Robinson, 21 Fla 86. 

34. Xssaes 1& statatoxy pxooeeding 
Fla—^Rader v. Prather, 130 So. 15, 
100 Fla 691. 

36. Paxpose of statutorj provisloas 
Fla—State ex rei. Associated Utili¬ 
ties Corporation v. Chillingworth, 
181 So. 346. 132 Fla 687. 

ZTatnxe and form of remedy 
Fla—State ex rei. Associated Utili¬ 
ties Corporation v. Chilling^orth, 
supra 

BeOLulsiteB and proeeedlnsrs for trans¬ 
fer of came 

(1) In greneral.—State ex rei. As¬ 
sociated Utilities Corporation v. 
Chillingrworth, supra 

(2) Filingr entry of appeal.—State 
ex rei. Associated Utilities Corpora¬ 
tion V. Chillingrworth, supra—^In re 
Switzer's Bstate, 156 So. 1, 115 Fla 
780, denyingr mandate, 150 So. 728, 
112 Fla 626. 

XotloxL to dlsmiss as eonstltutlngr 
greneral appeoranoe 

Fla—State ex reL Associated Utili¬ 
ties Corporation v.. Chillingrworth, 
181 So. 846, 182 Fla 687. i 


Bevlew of Jiidgre*8 faot flndingrs 
Fla—Newman v. Smith, 82 So. 236, 
77 Fla 633, 667, 688. 

Setermlnatlon and disposltlon of 
oanse 

Fla—^Vanderpool v. Spruell, 139 So. 

892, 104 Fla 347. 

36ii Jnxlsdlotional amonnt 
Fla—^Hutchlnson v. Courtney; 98 So. 
582, 86 Fla 556—^Louisville, etc., 
R. Co. V. Sutton. 44 So. 946, 54 Fla 
247. 

Actlons Involvingr title or honndacles 
of laud 

Fla—South Florida Amusement & 
Development Co. v. Blanton, 116 
So. 869, 95 Fla 885. 

Chanoery mattexs 

Fla—State ex reL Broward v. Bd- 
munds, 153 So. 850, 114 Fla 443— 
Mott V. First Nat. Bank, 124 So. 
36, 98 Fla 444. 

Prohate xnatters 

Fla—State ex rei. Broward v. Ed- 
munds, 163 So. 860, 114 Pia 443— 
Mott V. First Nat. Bank, 124 So. 
86. 93 Fla 444. 

37. Olreetloa of verdiet 
Fla—Jacques v. Wellington Corpo¬ 
ration, 183 So. 22, 133 Fla 819, re- 
hearingr grranted 183 So. 718, 184 
Fla 211, adhered to 184 So. 766. 
3a dronJt conrt has final appellate 
jurlsdiction of civil cases arisingr in 
county judge’8 court.—^Benton v. 
State, 76 So. 341, 74 Fla 80, foUow- 
ingr Toeman v. State, 134 So. 237, 
101 Fla 551—15 C.J. p 1087 notes 6- 
9, 

Preaentatlon of gxonsidB for review 
Fla—Jacques v. Wellingrton Corpo¬ 
ration, 184 So. 766, adherlngr to 183 
So. 22, 133 Fla 819, rehearingr 
grranted 183 So. 718, 184 Fla 211. 
Beqnlsltes and pzoceedingra for trans¬ 
fer of canse 

Fla—Gillis v. Gillis, 166 So. 496, 116 
Fla 461. 

Scope and extMit of review 

Fla—Jacques v. Wellingrton Corpo¬ 
ration, 184 So. 766, adherlngr to 183 
So. 22, 133 Fla 819, rehearingr 
grranted 183 So. 718, 134 Fla 211. 
Probate xnatters 

(1) The constitutiott grlves Circuit 
courts supervislon and appellate Ju- 
risdiction of matters arisingr before 
county Judgres pertainingr to their 
probate Jurisdiction, or to the es- 
tates and Interemta of minors; and 
under such provision, notwlth8t;axvd-j 
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ing a statute provides that any or- 
der declaring a Judge qualifled shall 
be subject to review only by the 
supreme court, the order of a county 
Judge denying suggestion of disqual- 
ificatlon in a proceedlng for revoca- 
tion of probate of a purported will 
in the county Judge's court, is re- 
viewable only by appeal to the Cir¬ 
cuit court.—Petition of Bansas Ma- 
sonic Home, 175 So. 526, 128 Fla. 708. 

(2) Order of county Judge flnding 
hlmself qualifiled in cause seeking 
revocatlon of probate of will is mat- 
ter **pertaininr to probate Jurisdic¬ 
tion** within constitutlonal provision 
glving Circuit courts appellate Juris¬ 
diction In such matters.—^In re Flor¬ 
ida Conference Ass*n of Seventh Day 
Adventlsts, Fla., 176 So. 716. 

(3) Under Probate Act of 1933, 
where a Circuit Judge took Jurisdic¬ 
tion of a will contest because of the 
county Judge*s lllness, an appeal 
from his decision lay to the Circuit 
court, which should consider the ap¬ 
peal on its merits, rather than to the 
supreme court.—^In re Wilkins' Bs- 
tate, 174 So. 412, 128 Fla. 273. 

(4) A different rule obtained prior 
! to the enactment of that statute.-^? 

In re Starx^s Estate, 170 So. 6$, 125 
Fla. 686. 

33. Fla.—State ex rei. Hamllton v. 
Mayo, 167 So. 34, 128 Fla. 491. 

4a As beixLgr courts of law 
Fla.—^Lafayette Fire Ina Co. v. Cam<< 
nits, 149 So, 653, 111 Fla. 656. 

41. Aotloii for xnoxLey paid for 
Fla.—^Barrs v. State. 116 So. 28, 95 
Fla. 76. 

No eqnity jnrlsdlction 
Fla—Hodges v. Lamar, 161 So. 81, 
119 Fla. 566. 

Whexa title to Mslty Is Involved 
these courts hiave no jurisdiction.^— 
Barrs v. State, 107 So. 249, 91 Fia. 
30. 

43. Nature and foxm of xremady 

Fla—^Lafayette Fire Ins. Co. v. Cam- 
nltz, 149 So. 653, 111 Fla 566— 
State ex rei. Pepper v. Atkinson, 
124 So. 468, 98 Fla 996. 

Seeisioxui reviewable 
Fla—State ex reL Pepper v. Atkin¬ 
son, supra 

Beqnlsltes and prooeedlixgrs for traata- 
fer of oanse 

(1) Service of scire faclaa— THii 
V. Bams, 137 Ito. 159, 103 Fl^ 87. 
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civil court of record differs in some respects from 
the other civil courts of record;** and there have 
been decisions as to the review of its proceedings.** 

§ 258. Georgia 

The state constitution and statutes of Georgia have 
established and definod the Jurisdictlon of several classes 
of courts, such as the superior, county, police, cIty, and 
munfcipal courts. 

In Georgia, there have been decisions relating to 
the superior courts^® which have full and unre- 


stricted equitable jurisdiction,^* and the jurisdiction 
of whose judges is coextensive with the limits of 
the state the county courts^^ which conform to 
the practice and procedure in the superior courts 
the criminal courts;®® and the police courts.®! 

City courts. There have been decisions relating 
to the City courts in Georgia,®^ including decisions 
relating to particular city courts which have been 
established in various municipalities including Al¬ 
ma,®® Americus,®^ Ashbum,®® Athens,®® Atlanta,®^ 
Augusta,®® Bainbridge,®® Baxley,®® Blackshear,®! 


(2) Waiver of allegred requisite.— 

EUII V. Barns, supra—State ex rei. 

Pepper v. Atklnson, 124 So. 468, 98 

Fla. 996. 

(3) Time for sulngr out writ of er¬ 
ror.—Sinclair Reflning Co. v. Hunter, 

Fla., 191 So. 38. 

Wliat coaurbitutes g‘exieral appeaxaace 
197 appellee 

Fla.—Hili V. Barns, 137 So. 169, 103 
Fla. 87. 

Pxopex nuftliod to set aslde wzlt of 
•zror 

Fla.— Li. Lu Powell & Sons v. Bruns- 
man, 190 So. 617. 

SetexmbiatloiL and dlsposltlon of 
oatua 

Fla.—^Lafayette Flre Ins. Co. v. Cam- 
nltz, 149 So. 653. 111 Fla. 556. 

Statute conoemlx&sr wxits of exrer 
lield valld 

Fla.—Sinclair ReflnlngLCo. v. Hunt- 
er, 191 So. 38. 

43. Summoiui ad respoadendnm as 
nuuiinfr outsldo county 

Fla.—State ex rei. Veal v- Barrs, 140 
So. 908, 105 Fla. 27. 

44. arature and foxm of remady 

Fla.—^Lafayette Fire Ins. Co. v. Cam- 
nltz, 149 So. 653. 111 Fla. 556. 

SetenninatioB. and dlsposltlon of 
oanse 

Fla.—^Lafayette Flre Ins. Co, v. Cam- 
ult 2 ^ supra. • . 

a5. Ga.—Grimmett v. Barnwell, 192 
S.E. 191, 184 Ga. 461, 116 A.L.R. 
257—Shaw v. National Life Ins. 
Co.. 180 S.B. 721, 180 Ga. 765, an- 
swerlng certifled question 181 S.E. 
872, 51 Ga.App. 794—^Alvaton LCer- 
cantile Co. v. Caldwell, 119 S.E. 
25, 156 Ga. 317. answers to certi¬ 
fled questione conformed to Alvan- 
ton Mercautile Co. v. Caldwell, 120 
S.E. 448, 31 Ga.App. 195—Savan- 
nah V. State, 4 Ga. 26—State v. 
Justlces Rlchmond County Infe¬ 
rior Ct., Dudl 87—^Ex parte Carno- 
chan, T.U.P.Charlt. 216—Sovereigrn 
Camp, 'yf, O. W., V. Eliis, 1 S.E.2d 
677, 69 Ga.App. 608—'Wrenn v. 

Bowden, 193 S.E. 456, 56 GUuApp. 
713—Diischel v. Brlscliel. 176 S. 


B. 694, 49 Ga.App. 619—General 
Tire & Rubber Co. v. Brown Tire 
Co., 168 S.E. 76. 46 Ga.App. 648— 
Louiaville & N. R. Co. v. Lovelace, 
106 S.E. 6. 26 Ga.App. 286. 

15 CJ. p 986 note 54. 

4ek Ga.—Sovereign Camp, W. O. W., 
V. Bilis, 1 S.E.2d 677, 69 Ga.App. 
608—^Edenfleld v. Rountree, 126 S. 
E. 731, 33 Ga.App. 444. 

15 C.J. p 986 note 64 [c]. 

47. Ga.—^Pendergrass v. Duke, 88 S. 
E. 198, 144 Ga. 839. 

48L Ga.—^Bell v. Georgia Military 
College, 124 S.E. 50, 158 Ga. 589, 
answers to certifled questlons con¬ 
formed to 1*24 ,S.K 52, 32 Ga.App. 
490—^Branch v. Hewin, 115 S.E. 
500, 29 Ga.App. 402. 

15 C.J. p 986 note 56. 

Amonnt ,]n oontroversy 
I Ga.—^Bell v. Georgia Military Col¬ 
lege, 124 S.E. 50, 158 Ga. 589, an¬ 
swers to certifled questlons con¬ 
formed to 124 S.E. 62, 32 Ga.App. 
490—^Branch v. lEIewin, 115 S.B. 
500, 29 Ga.App. 402. 

Beoovery of statutory penalty 
Ga.—^Western Union Tei. Co. v. 
Brlghtwell, 21 S.E. 618, 94 Ga. 434 
—15 C.J. p 982 note 5. 

Heview of prooeedin^g 

(1) An appeal will lie from county 
court to superior court, at least 
wbere amount involved exceeds flfty 
dollars.—^Bradley v. Waller, 164 S.E. 
92, 45 GslApp. 129. 

(2) On appeal, the jurisdictlon of 
superior court is identicol with that 
of county court; and If county court, 
in the flrst instance, was without 
jurisdiction to try the cause, supe¬ 
rior court would likewise be with¬ 
out jurisdiction.—^Tomlin v. Harper, 
65 S.E. 1093, 6 Ga.App. 808. 

(3) Where a jury trial is had in a 
county court, no appeal lies to a ju¬ 
ry in the superior court.—^Davlson 
V. Bush, 68 S.E. 495, 8 Ga.App. 34. 

43. Ga.—South Georgia R. Co. v. 
Ryais, 61 S.E. 428, 123 Ga. 330— 
Newman v. Scofield, 80 S.E. 427, 
102 Ga. 816. 


sa Ga.—Mltchell v. State, 64 S.E. 
981, 126 Ga. 84. 

61. Ga.—Smith v. Atlanta, 68 S.R 
569, 5 Ga.App. 492. 

BA Ga.—Cantrell v. Davls, 169 S.E. 
38, 176 Ga. 745, answer conformed 
to 169 S.B. 39, 46 Ga.App. 710. 

15 C.J. p 986 note 60. 

53. Ga.—Taylor v. Stovall, 118 S.E. 
796, SO Ga.App. 678—McClellan v. 
Carter, 117 S.E. 118, 30 Gaj^pp. 
150. 

54. Ga.—^Fuller v. Coker, 101 S.B. 1, 
24 Ga.App. *418. 

56i. Ga.—Akers Bros. v. Internation¬ 
al Shoe Co., 93 SB. 517, 20 GAApp. 
702—^Apperson v. Mutual Fertilizer 
Co., 92 S.E. 1029, 20 aa.App. 209. 

58. Ga.—Long v. Cash, 189 S.E. 73, 
64 Ga.App. 764—^Wise v. Royal Ina 
Co., 124 S.B. 656, 32 Ga,App. 719. 

67. Ga.—Carder y, Arundel Mortg. 
Co., 169 S.E. 302, 117 Ga. 74, ques- 
tions conformed to 170 S.E. 812, 
47 Ga.App. 309—^McRae v. Boykin, 
App., 179 S.E. 686—Collins v. Gar- 
rett, 177 S.B. 276, 50 Ga.App. 208 
—Hammack v. Davis, 174 S.E. 726, 
49 Ga.App. 192—^Brannan, Beckham 
& Co. V. Ramsaur, 152 S.E. 282, 
41 Ga.App. 166—Jenkins v. Whit- 
tier Mills Co., 93 S.E. 530, 20 Ga. 
App. 828—^Anderson v. King, 91 S. 
E. 788, 19 Ga.App. 471. 

15 C.J. p 987 note 61. 

68. Ga.—^Williams v, Augusta, 36 S. 
B. 607, 111 Ga. 849—Nixon v. L. 
A, Russell Plano Co., 18.0 S.E. 743, 
51 Ga.App. 399. 

69. Ga.—^Ehrlich v. Shuptrine, 46 S. 
E. 279, 117 Ga. 882—^Horn v. Mound 
City Paint, etc., Co., 64 S.E. 666, 

6 Ga.App. 133—Bass v. Doughty, 
63 S.E. 516 , 5 Ga.App. 458. 

60. G8l—^P aulk V. State, 58 S.E. 
1108, 2 Ga.App. 660. 

61. Ga.—^Dubberly v. Eason, 101 S. 
E. 585, 24 GkuApp. 632—^Boatrlght 
V. Eason, 100 S.B. 764, 24 Ga.App. 
864. 
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Blakely,®2 Boston,** Brunswick,«< Buford,** Cai- 
ro,®* Camilla,Carrollton,** Claxton,** Coving- 
ton,T® Crawfordville,^! Dawson,'?* Decatur,’* Dub- 
liri,'^* Eastman,Fairburn,''* Fitzgerald,77 Floyd 
County,'^* Greensboro,T9 Griffin,*® Hazelhurst,*! Ir- 
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win County,** Lyons,** Maeon,Milledgcville,*® 
Millen,*® Miller County,®^ Monroe,®* Moultrie,** 
Nashville,9® Newman,®^ Oglethorpe,®® Polk Coun¬ 
ty,®® Pelham,®* Quitman,®* Reidsville,®* Richmond 
County,®^ Sandersville,®* Savannah,®® Soperton,! 


62. Ga:—Park v. Carmlchael, 92 S. 
B. 397, 20 Ga.App. 36—Walton v. 
Wllliam Hester Marble Co., 86 S. 
B. 279. 17 Qa.App. 75. 

63. Ga.—Davls v. Williams, 98 S.E. 
338, 148 Ga. 766, answers to cer- 
tified questions conformed to 99 S. 
B. 60, 23 Ga.App. 549. 

64. Ga.—Johnson m. Hilton. etc., 
Lumber Co., 29 S.B. 819, 103 Ga. 
212—Spears v. Pendigr, 99 S.B. 706, 
23 Ga.App. 793. 

65. Ga.—Bowman v. Bavis, 180 S.B. 
917, 61 Ga.App. 917. 

66. Ga.—Town of Whlgham v. Gulf 
Refiningr Co., 93 S.B. 238, 20 Ga. 
App. 427. 

67. Ga.—^Hugrhes v. Jefferson Stand¬ 
ard Life JEns. Co., 102 S.B. 463, 25 
Ga. 72. 

68. Ga.—Chero-Cola Bottlinjr Co. v. 
Southern Express Co.. 104 S.B. 
233, 160 Ga. 430, aflirming South¬ 
ern Express Co. v. Chero-Cola Bot- 
tlingr Co., 100 S.B. 289, 24 Ga.App. 
189—Rigrgrs V. Kinney, 140 S.B. 41, 
37 Ga.App. 307. 

69. Ga.— J. J. Whitten & Son v. 
Rogrers, 111 S.B. 678, 28 Ga.App. 

‘ 441. 

70. Ga,—^Pitts V. Wheeler, 65 S.E. 
689, 6 Ga.App. 720. 

71. Ga.—^Wise v. -Planters’ Bank, 116 
S.B. 664, 30 Ga.App. 60. 

72. Ga,—Joe v. State, 70 S.B. 1104, 
136'Ga. 168. 

73. Ga.—^Richardson v. Walts, 198 
S.B. 116, 68 Ga,App. 143—Cavan v. 

' A, M. Davis Co., 189 S.B. 684, 56 
• Ga-App. 200—Burson v. Lunsford, 
186 S.E. 213, 63 Ga,App. 411. 
Motlon to vacate Jadgment 
Ga,—Cavan v. A. M. Davis Co., 189 
. S.B. 684, 55 Ga.App. 200. 

74w Ga—^Daniel v. CItIzens’ Loan & 
Guarantee Co., 99 S.B. 226, 23 Ga, 
App. 684. 

76. Ga,—Peacock v. J. I. Case Co., 
162 S.B. 306, 44 Ga.App. 499. 

76. Ga,—Neill v. State. 136 S.B. 470, 
36 Ga.App. 292. 

77. Ga,—Fussell v. State, 76 S.E. 
697, 11 Ga.App. 843. 

78. Ga.—Jones v. State, 116 S.E. 546, 
30 Ga.App. 62—Tate v. State, 116 
S.B. 541, 30 Ga.App. 35—Grafton v. 
Nunnally, 87 S.E. 693, 17 Ga,App. 
470—Smith v. Knowles, 78 S.B. 
264', 12 Ga.App. 716. 

79. Ga,—^Boswell v. Roberts, 122 S. 
B. 216, 157 Ga, 686, answer to cer- 
tlded questions conformed to, App., 
122 S.E. 651. 


80. Ga-—^Norwood v. State, 69 S.E. 
828, 3 Ga,App. 325. 

81. Ga,—Morris v. Swaln, 98 S.E. 
358, 23 Ga,App. 430. 

82. Ga,—^Henderson v. Swift Pertili- 
zer Works, 85 S.B. 613, 16 Ga,App. 
448. 

83. Ga,—^Home Ins. Co. v. Wlllls, 
176 S.B. 371, 179 Ga. 509. 

84. Ga,—^Moore v. American Nat. 
Bank. 120 S.B. 2. 156 Ga, 724. an¬ 
swers to certified questions con¬ 
formed to 120 S.B, 704, 31 Ga,App. 
316—Rawls V. Bowers, 172 S.B. 
687, 48 Ga,App. 324—^Harvey v. City 
Flnance Co., 163 S.B. 229, 41 Ga. 
App. 420—^Myrick v. Jones-Stew- 
art Motor Co., 147 S.B. 917, 39 Ga. 
App.'614—Conyers v. Luther Wil¬ 
liams Banking Co., 135 S.E. 516, 36 
Ga.App. 52, transferred 133 S.E. 
862, 162 Ga, 360—C. H. Bateman 
Co. V. Maeon Nat. Bank, 102 S.B. 
548, 25 Ga,App. 42—Georgia Cas- 
ualty Co. V. Dixie Tnist & Securi- 
ty Co.. 98 S.E. 414. 23 Ga-^pp. 447 
—^B. Tris Napler Co. v. Brown, 98 
S.E. 120, 23 Ga-App. 212—Jelks v. 
Wesleyan Female Oollege, 96. S.B. 
343, 22 Ga.App. 465. 

15 C.J. p 987 note 73, 

Gaxalslmient 

Ga,—^Myrick v. Jones-Stewart Motor 
Co., 147 S.E. 917, 39 Ga.App. 614— 
C. H. Bateman Co. v. Maeon Nat. 
Bank, 102 S.B. 548, 25 Ga,App. 42. 
New trlal 

Ga,—Gaines v. Continental Aid Ass'n, 
95 S.E. 760, 22 Ga.App. 179. 
Opexdng default 

Ga,—^Rawls v. Bowers, 172 S.B. 687, 
48 Ga.App. 324. 

86w Ga,—Bass v. Lawrence, 52 S.E. 
296, 124 Ga. 75. 

86. Ga.—Great Eastern Casualty Co. 

V. Haynie, 92 S.B. 939, W7 Ga. 
119—Gunn v. J. M. Johnson & Co., 
114 S.E. 709, 164 Ga, 668, answers 
to certified questions conformed to 
116 S.B. 921, 29 Ga,App. 610 

—^Daniel v. Nixon & Wright, 93 S, 
E. 1013, 21 Ga,App. 206. 

ForedOBTire bf lien, on personalty 
Ga.—Gunn v. J. M. Johnson & Co., 
114 S.E. 709, 164 Ga, 668, answers 
to certified questions conformed to 
116 S.E. 921. 29 Ga.App. 610. 
Settlng aslde Jadgment 
Ga.—Great Eastern Casualty Co. v. 
Haynie, 92 S.B. 939, 147 Ga. 119. 

87. Ga,—J. B. Coit Co. v. Miller. 117 
S.B. 113, 80 Ga,App. 148. 

16 aJ. P 987 note 76. 
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88. Ga.—Long v. Ivey, 76 S.B. 1056, 
12 Ga-App. 147. 

15 C.J. p 987 note 76. 

89. Ga.—Stephenson v. Warren, 46 
S.E. 647, 119 Ga. 604. 

Conrt wlthont Jnxlsdlction where 
less than fifty dollars Involved.— 
Griffln v. Humphreys, 76 S.E. 647, 11 
6a.App. 842. 

90. Ga,—PIpkln v. Garrett, 162 S.E. 
645, 44 Ga.App. 616—^Dorough v. 
Morris. 94 S.E. 641, 21 Ga.App. 
477. 

15 C.J. p 987 note 78. 

Sffect of entxy on dooket 
Ga.—Plpkin v. Garrett, 162 S.B. 646» 
44 Ga,App. 616. 

91. Ga,—Jemison v. Chappell, 117 
S.E. 336, 30 Ga.App. 146. 

93. Ga.—Botatoles v. Hili, 180 S.E. 
491, 180 Ga. 739. 

93. Ga,—Tate v. Leres, 200 S.B. 
325, 59 Ga,App. 6. 

94i Ga,—Gulf Refining Co. v. Miller, 
108 S.E. 25. 161 Ga. 721—Gulf Re¬ 
fining Co. V. Miller. 114 S.E. 227, 

I 29 Ga,App. 71. transferred 108 S.R 
28,, 161 Ga, 727. 

95. Ga,—Jones v. Hodges, 94 S.B. 
831, 21 Ga,App. 694. 

96. ' <5a,—Knlght v. Banks, 103 S.B. 
163, 150 Ga, 276—^Tenenbaum v. 
Knight, 103 SE. 496, 26 6a,App. 
374. 

97. Ga.—^Barrantine v. Curry, 160 S. 
E. 818, 169 Ga. 589—Atlantic Coast 
Line R. Co. v. Nellwood Lumber 
Co., 94 S.B. 86, 21 Ga,App. 209. 

98. Ga,—^Prudential Ins. Co. of 

America v. Hattaway, 174 S.B, 736, 
49 Ga.App. 211—Cobb v. Burgamy, 
147 S.B. 921, 39 GaApp. 602. 

15 C.J. p 987 note 79. 

99. Ga,—^Dixon v. Sable, 96 S.B. 
240, 147 Ga. 623—Netts v. Reed, 
188 S.B. 71, 54 Ga.App. 408—Har- 
mon V. Wiggins. 172 S.E. 847, 48 
Ga,App. 469—Buford v. Southern 
Cotton on Co., 93 S.R 318, 20 Ga. 
App. 581—Clark v. Hilliard, 91 S.B. 
926, 19 Ga,App. 514. 

15 C.J. p 987 note 80. 

Aoconntlng between paxtners 
Ga—^Dixon v. Hyde, 102 S.E. 910, 25 
GaApp. 84. 

Deolaration in attaclunent 
Ga—^Netts v. Reed, 188 S.R 71, 64 
Ga.App. 408—^Harmon v. Wlggms, 
172 S.E. 847, 48 GaApp. 469—^Davis 
V. Kingston, 166 S.E. 865, 45 Ga 
App. 749. 

1. Ga—Williford v. Marshall, 166 S. 
B. 588, 176 Ga 688. 
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Springfield,2 Statesboro,3 Sylvania ^ Thomasville,« 
Valdosta,® Washington,^ and Zebulon.® 

The City courts are, as a rule, without equitable 
jnrisdiction so far as affirmative relief is con- 
cemed,® although they may take cogniaance of eq¬ 
uitable defenses tending merely to defeat or reduce 


the amount of a plaintifTs recovery,!® and may mold 
their judgments in accordance with equitable prin- 
ciples.^1 

There have also been decisions relating to the 
jurisdiction,i2 procedure,!® and review of the pro- 


2. Ga,—^Ash V. People's Bank of 
Oliver. 101 S.B. 912, 149 Ga. 713, 
answers to certified questions con- 
formed to 102 S.E. 134, 24 Ga.App. 
767. 

SEotion. for naw tilal 
Ga.—^Ash V. People's Bank of Oliver, 
102 S.B. 134, 24 Ga.App. 767, con- 
forming to answers to certified 
qnestlons 101 S.B. 912, 149 Ga. 
718. 

3 _ Ga.—W. W. KImball Co. v. Rog- 
ers. 87 S.B. 848, 17 Ga.App. 562. 

4. Ga.—^Mock v. Waters, 66 S.B. 679, 

6 Ga.App. 608. 

5 . Ga.—Southern Surety Co. v. Daw- 
es, 180 S.B. 677, 161 Ga. 207—My- 
rlck V. Dixon, 140 S.B. 920, 37 Ga. 
App, 636—^Harrell v. Shealey, 100 
S.B. 800, 24 Ga.App. 889—Grlffin v. 
May, 99 S.E. 646» 23 Ga.App. 781. 

16 C.J.' P 987 note 83. 

ICodifleatlon or vaoatioiL of jndg-* 
meats 

Ga.—Harrell v. Shealey, 100 S.B. 800, 
24 Ga.App. 389. 

0 . Ga.—^Patterson v. Parrlsh, 135 S. 
E. 847, 86 Ga.App. 147. 

7. Ga.—Thurmond v. Groves, 56 S.B. 
916, 126 Ga. 779. 

8 . Ga.—^Morgan v. Goldsteln, 92 S.B. 
777, 20 Ga.App. 116. 

B. Ga.—^Hlaygood v, Improved Order' 
of Samaritana. 195 S.B. 164, 185 
Ga. 347—Chapman v. Hale, 152 S. 
E. 899, 170 Ga. 847—Gormley, for 
Use of Citlsens Bank of Waynes- 
boro V. Chance, 191 S.B. 701, 65 Ga. 
App. 838—^Hartman v. Citizens’ 
Bank & Trust Co., 171 S.E. 196, 47 
Ga.App. 662—^Bibb Baaket Co. v. 
Eufaula Bank & Trust Co., 166 S. 
B. 310, 42 Ga.App. ^94—Porter v. 
Davey Tree Expert Co., 129 S.B. 
567. 34 Ga.App. 365—Home & Pon- 
der v. O. B. & E. J. Evans, 120 S. 
B. 787, 81 Ga.App. 370—Slmons v. 
Bargainer, 106 S.E. 714, 26 Ga. 
App. 261—^Fuller v. Coker, 101 S. 
E. 1, 24 Ga.App. 418. 

15 C.J. p 987 note 85. 

Oonsent to Jurlsdlotlon 

Jurladlction to grant afllrmatlve 
equitable relief, cannot be conferred 
by the consent of the parties.—Gar- 
rison Motor Co. v. Parrish, 184 S. 
B. 766, 52 Ga.App. 766 . 

BefonuatioxL of lastmuentB 
Ga.—Hartford Pire Ins. Co. v. Gar- 
rett, App., 6 S.E.2d 276—^Wise v. 
Bo 3 ^ Ins. Co., 124 S.E. 556, 82 
GaAj>p. 719. 


Sqnltabla set-off 

Defendant in a city court in an 
action arislng ex contractu cannot 
set off damages arising ex delicto.— 
Collins v. Garrett, 177 S.E. 276, 60 
Ga.App. 203—^Hartman v. Cltizens' 
Bank & Trust Co., 171 S.B. 196, 47 
Ga.App. 662—^Blbb Basket Co. v. Bu- 
faula Bank & Trust Co., 156 S.E. 
310, 42 Ga.App, 394—^Porter v. Davey 
Tree Expert Co., 129 S.B. 667, 34 Go. 
App. 866—Sammons v. F. A. Read, 
Inc.. 121 S.E. 865, 31 Ga.App. 763. 
la Ga.—Haygood v. Improved Or¬ 
der of Samaritana, 195 S.B. 164, 186 
Ga. 347—^Amold v. American Se- 
curlties Co., 182 S.E. 2, 181 Ga. 
364 —Clower v. Bryan, 166 S.E. 
194, 175 Gcl 790—Arthur "futts Co. 
V. De Jamette Supply Co., 123 S.B. 
16, 168 Ga. 86—^Hanesley v. Nation¬ 
al Park Bank of New Tork, 92 S. 
B. 879. 147 Ga, 96.—Gormley, for 
Use of Citlzens Bank of Waynes- 
boro, V. Chance, 191' S.B. 701, 65 
Ga.App. 838—^Long v. Cash, 189 S. 
B. 78, 64 Ga.App. 764—Garrlson 
Motor Co. V. Parrish, 184 S.B. 766, 
62 Ga.App. 766—Collins v. Garrett, 
177 S.E. 276, 60 Ga.App. 203— 
Hartman v. Citlzens' Bank & Trust 
Co., 171 S.B, 195, 47 Ga.App. 562— 
Bibb Basket Co. v. Eufaula,Bank & 
Trust Co„ 166 S.B. 810, '42 Ga. 
App. 894--Hlllhouse v. McWhort- 
er, 153 S.B. 85, 41 Ga.App. 384— 
Alllance Ins. Co. v. Williamson, 
137 S.B. 277, 36 Ga.App. 497— 
Treadaway v. Harris, 130 S.E. 827, 
34 Ga.App. 583—Porter v. Davey 
Tree Expert Co., 129 S.B. 557, 84 
Ga.App. 366—^Widlncamp v. Pat- 
terson, 127 S.B. 158, 33 Ga.App. 
483—^Edonfleld v. Rountree, 126 S. 
B. 731, 83 Ga.App. 444—Park v. 
Carmichael, 92 S.B. 897, 20 Ga.App. 
86 . , 

15 C.J. p 987 note 86. 

11. Ga.—^Black v. Weaver, 67 S.B. 
389, 7 Ga.App. 507—^Rylee v. Stat- 
ham Bank, 67 S.B. 383, 7 Ga.App. 
489. 

12, Ga.—Southern Fertillzer & 
Chemical Co. v. Klrby, 184 S.E. 
868, 52 Ga.App. 688—^Edenfleld v. 
Rountree, 126 S.B. 731, 33 Ga.App. 
444. 

Partloular aotlons 

(1) Action for money had 'and re- 
ceived.—^Bank of Oglethorpe v. 
Brooks, ^ 125 S.B. 600, 89 Ga.App. 
84. 

(2) Attacluuent.—Harmon v. Wlg- 
gins, 172 S.B. 847, 48 Ga.App. 469— 
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Perger Grain Co. v, Batonton MUl- 
ing & Grocery Co., 86 S.E. 401, 17 
Ga.App. 170—16 C.J. p 986 note 60 
[h.]. 

(3) Suits involving tltle to realty. 
—^Hughes V. Jefferson Standard Life 
Ins. Co., 102 S.E. 463, 25 GaApp. 
72—15 C.J. p 986 note 60 [a]. 

(4) Suit on purchase-money note 
for land, on defense entitling de¬ 
fendant to reduction of purchase 
prlce.—Riehle v. Bank of Bulloch- 
ville, 123 S.E. 124, 168 Ga. 171. 

(5) Other actions or proceedings 
see 15 C.J. p 986 note 60 [a]-[n]. 

Becoupxnent 

Ga.—Southern Exch. Bank v. Lang- 
ston, 127 S.E. 280, 33 Ga.App. 477 
—^Park V. Carmichael, 92 S.B. 397, 
20 GaApp. 36. 

13. Ga.—^Riehle v. Bank of Bulloch- 
vllle, 128 S.E. 124, 168 Ga 171— 
Davis V. Williams, 98 S.E. 338, 148 
Ga 765, answers to certified ques¬ 
tions conformed to 99 S.E. 50, 23 
GaApp. 549—Netts v. Reed, 188 S. 
E. 71, 64 GaApp. 408—Burson v. 
Lunsford, 186 S.E. 213, 63 GaApp. 
411—^Eaves v. Georgian Co., 169 S. 
B. 619, 47 GaApp. 37—Brldges v. 
Wilmlngton Sav. Bank, 186 S.B. 
281, 86 GaApp. 239—Payne v. Wtt- 
son, 111 S.B. 682, 28 GaApp. 361— 
Mosely v. King Hardware Co., 91 
S.B. 948, 19 GaApp. 650. 

FXO068S 

Ga—Singer Sewing Mach. Co. v. 
Rosenberg, 111 S.B. 925, 28 Ga 
App. 424—Trippe v. Sheppard, 94 
S.K 328, 21 GaApp. 279. 

OontlnoaiLoa 

Ga—^Day v. Bank of Sparks, 107 S. 
B. 272, 26 GaApp. 718. 

PleadingB 

(1) Necessity for.—^Holloman v. 
Balrd, 135 S.B. 494, 86 GaApp. 49. 

(2) Time for flllng.—^Llppman v. 
.^tna Ins. Co.. 47 S.B. 593, 120 Ga 
247—^Hunter v. Hinman, 66 SH. 1089, 
7 Ga.App. 387. 

(3) Answers.—Walker v. Seaweil, 
156 S.B. 476, 42 GaApp. 611—Myrick 
V. Jones-Stewart Motor Co., 147 S.E. 
917, 39 GaApp. 614. 

(4) Counterclaims.—Oliver v. 

0’KeUey. ‘ 173 S.B. 232, 48 GaApp. 
762. 

Burdmi of proof 

Ga—^Loftis V. Allen Plumbing Co# 
184 S.B. 920, 52 GaApp. 848. 



21 C.J.S. 

ceediiigs« of the city courts. The court of appeais, 
under the constitutional amendment of 1916 , is the 
court havbg jurisdiction of appeais from the city 
courts of Atlanta and Savannah and other like 
courts as have been or may be established in other 
cities;^® but, under a statute so providing, certio¬ 
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rari to the superior court is the exclusive remedy 
for correcting errors committed on the trial of cas¬ 
es in city courts which are not within the constitu¬ 
tional definition of city courts.^® 

MunicipaL courts, There have also been decisions 
respecting the Atlanta municipal court,^^ involving 


COURTS 


Tilal 

( 1 ) Generally.—^Roblnson v. Odom, 
147 S.Ei. 569, 168 Qa, 81'—Jones v. 
Hodg-es, 94 S.E. 831, 21 Ga-App. 694 
—16 C.J. p 986 note 60 

(2) Instnictlons.—Louisville & N. 

R. Co. V. Lovelace, 106 S.E. 6 , 26 
Ga.App. 286. 

(3) Directlon of verdlct—^Brown v. 
Eaton-Saussy & Co., 156 S.E. 459, 
42 GaApp. 486—Garner v. Continen¬ 
tal Tnist Co., 146 S.E. 42, 89 Ga.App. 
56. 

(4) Flndingrs or verdict—^Davis v. 
Hayes, 115 S.E. 148, 29 Ga.App. 330 
—^Atlanta Jolnt Terminale v. Wal- 
ton Discount Co., 114 S.E. 908, 29 
Ga.App. 226—^Wiley v. Dodson, 114 

S. E. 62, 29 Ga.App. 161—Louisville 
& N. R. Co. V. Lovelace, 106 S.E. 6 , 
26 Ga.App. 286—Shearer v. Stamey, 
105 S.E. 854, 26 Ga.App. 120—Moon 
V. Brandt, 93 S.E. 43, 20 Ga.App. 396 
—Greenwood Theatrica! Agrency v. 
Alkahest Lyceum System, 92 S.B. 
SOI, 19 Ga.App. 724. 

Jadgmeats 

(1) In general.—^Nizon v. L. A. 
Russell Plano Co., 180 S.E. 743, 61 
GkuApp. 399—Cone v. Glldden Stores 
Co.. 186 S.B. 170, 86 Ga.App. 246— 
Hudson V. Cohen, 128 S.E. 205, 84 Ga. 
App. 119—SInger Sewiner Mach. Co. 
V. Rosenhergr, 111 S.E. 925, 28 G^. 
App. 424—Central Blds:. Co. v. Geor- 
ffia Ry. & Power Co., 101 S.E. 760, 24 
Ga.App. 596. 

(2) Cases in default.—Jones v. 
North American Life Ins. Co. of Chi- 
caffo, 168 S.E. 928, 46 Ga.App. 647— 
Brldgres V. Wilmlngrton Sav. Bank, 
186 S.E. 281, 36 Ga.App. 239. 

(3) Opening- default Jud^ents.— 
Rawls V. Bowers, JL72 S.E. 687, 48 
GaApp. 324—Cobb v. Burgamy, 147 
S.E. 921, 39 Ga.App. 602—Sherman v. 
Stephens, 118 S.E. 567, 30 Ga.App. 
609—16 C.J. p 986 note 60 [p]. 

(4) Setting aslde judgments.—' 
Hutchings v. RoQuemore, 150 S.E. 
671, 40 Ga.App. 566—Sherman v. Ste¬ 
phens, 118 S.E. 567, 30 Ga.App. 509— 
Jones v. Hodges, 94 S.E. 831, 21 Qa. 
App. 594. 

Vbw txlal and motlon ihexefor 
Ga.—^Marshall v. State, 129 SJ3. 665, 
84 Ga.App. 434—0-. J. Whltten. & 
Son v. Rogers, 111 S.E. 678, 28 Ga. 
App. 441—Tillman v. Groover, 102 
S.E. 879, 25 Ga.App. 118'—Jones v. 
Shores-Mueller Co., 91 S.E. 1004, 
19 Ga.App. 649. 


14. Ga.—Cohen v. Macks, 165 S.B. 
289, 45 GaApp. 463—Central of 
Georgia Rv. Co. v. Miller & Lip- 
Shitz, 106 S.E. 16, 26 GaApp. 210 
—Louisville & N. R. Co. v. Love¬ 
lace, 106 S.E. 6 . 26 Ga.App. 286— 
Swatts V. Harrison, 91 S.B. 337, 
19 Ga.App. 217- 

Ratnre and form of rnnedy 
Ga.—Taylor v. Mutual Ben. Indus- 
trlal Life Ins. Ass'n of Georgia, 
92 S.E. 47, 146 Qa, 660, answers to 
certided questions conformed to 92 
S.E. 1012, 20 Ga.App. 236. 

Bstnrtt, statenimt, racord, or tzan^ 
scxipt 

Ga—^Atlas Assur. Co., Limited, of 
London, Bngland. v. First Nat 
Bank, 108 S.B. 474, 27 Ga,App. 372. 

Soope of revlew 

Ga.—^Walker v. Cliff Drug Co., 99 
S.E. 392, 23 Ga.App. 722. 

Betermiiiation. and dlsposltion of 
catLSe 

Ga—Crine v. Morton Salt Co., 174 
S.E. 723, 49 Ga.AT>p. 150, conform- 
ing to answers 174 S.E. 347, 178 
Ga» 764—S. P. Coalson Co. v. Bur- 
ney, 113 SE 8’5, 29 Ga.App. 137 
—Corlclough V. Walker, 90 S.E. 742, 
19 Oa.App. 23. 

15b Ga.—Home Ins. Co. v. WllIIs, 
176 S.E. 371. 179 Ga. 609—Praser 
V. Hunter, 165 S E. 758, 171 Ga. 

432, followed in Walden v. Bryant 
& Thaxton, 155 S.E. 753, 171 Ga. 

433, and answers conformed to 
Praser v. Hunter, 156 S.E3. 268, 42 
Ga.App, 329—Shehane v, Wimbish, 
131 SE. 104, 34 Ga.App. 608—In- 
man Grocery Co. v. Williams, 119 
S.E. 341, 30 Ga.App. 753—Jemlson 
V. Chappell, 117 S.E. 336, 30 Ga. 
App. 146—Hughes v. State, 116 S, 
B. 666 , 30 Ga.App. 36 —Yerdery v. 
Withers, 116 S.E. 894, 30 6 a.App. 
63. 

15 C.J. p 1089 note 56, p'1038 note 32. 
Oonstitatlonal city courts 
A City court at any place other 
than Atlanta or Savannah Is not a 
constitutional city court, and has no 
power to grant new trlals and no 
writ of error lies from it to the 
court of appeais, unless the act cre- 
ating it provides for a Jury of 
twelve in ali cases, or on demand of 
either payty to a case, whether’civil 
or crimlnaL—^Wlse v. Planters* Bank, 
116 S.E. 654, 30 GaJLpp. 60—J. J. 
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Whltten & Son v. Rogers, 111 S.E. 
678, 28 Ga.App. 441. 

What are, or are not, city or ‘^lUee" 
conrts within the oonstltntlon 

(1) Courts held to be city courts 
or “like courts."—^Home Ins. Co. r. 
Willls, 176 S.E. 371, 179 Ga. 609— 
Praser v. Hbnter, 165 S.E. 753, 171 
Qa 432, followed in Walden v. Bry¬ 
ant & Thaxton, 155 SE. 753, 171 Ga. 
433, and answers conformed to Fra- 
ser v. Hunter, 166 S.E. 268, 42 Ga 
App. 329—Cone v. American Surety 
Co., 116 SE. 481, 164 Ga 841, an¬ 
swers to certifled questions conflrmed 
to Cooper Auto Supniv Co. v. Oxweld 
Acetylene Co., 116 SE. 80, and PIl- 
cher V. Thompson, 116 SE. 49—She¬ 
hane V. Wimbish, 131 SE. 104, 34 
GaApp. ?08—J^^mison v. Chappell, 
117 S.E. 336. 30 Ga.ApT>. 146—Hughes 
V. State. 116 SE. 665, ?0 O^.Anp. 
36—Verdery v. Withers, 116 SE. 894, 
30 GaApp. 63—15 GJ. p 1039 note si 
Ca]. 

(2) Courts held not to be city 
courts or “like courts."—Bowman v. 
Davia 180 S.E. 917. 61 GaApp. 917 
—Tonge V. Nash Loan Co.. 179 S.B. 

I 670, 61 GaApp. 35 — J. J. WTiItten & 
Son V. Rogers. 111 SE. 678, 28 Qa, 
App. 441—Seaboard Air L^ne Rv. Co. 
V. Greebe, 102 SE. 767, 25 GaApp. 
114—^Ash V. PeoDle's Bank of Oliver, 
102 S.E. 134, 24 GaApp. 767, con- 
forming to answers to certifled oues- 
tions 101 S.E. 912. 149 Ga 713—Till¬ 
man V. Groover, 102 SB. 879, 26 Ga 
App. 118—Sapp V. Buxton, 93 S.B. 
262, 20 GaApp. 621—Griffin v. Sls- 
son, 92 S.E. 658, 19 GaApp. 828, con- 
forming to answers to certifled ques¬ 
tions 92 S.E. 278, 146 Ga 661—15 C. 
J. p 1069 note 56 [a]. 

Prior to amendment 
Ga—Sellers v. Mann, 39 S.E. 11, 118 
Ga 643. 

16 C.J. p 1038 note 81. 

16, Ga—Gulf Reflning Co. v. Miller, 
108 S.B. 26, 151 Ga 721. 

17. Ga—Strlckland y. Houston. 161 
S.E. 262, 173 Ga 616—Spielberger 
V. W. BL Hali & Co., 126 S.B. 391, 
159 Ga 611, transferred 126 S.E. 
552, 33 GaApp. 406. 

PTot a oity court 

Ga—GriflOn v. - Slsson, 92 S.B. 278, 
146 Ga 661, answers to certifled 
questions conformed to 92 S.E. 558, 
13 GkuApp. 828. 
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its jurisdiction,!® procedure,^® and review of its | proceedings.®* 


18L Ga.—Smith v. Bukofzer, 180 S. 
E. 858, 180 Ga, 585—Roberts v. 
Mitchell, 142 S.E. 882, 166 Ga, 229 
—Todd-Worsham Auctlon Co. v. 
XJnderwood, 145 S^. 889, 38 Gra, 
Aopp. 792—Lively v. Ward & Mc- 
Cullough, 99 S.E. 632, 28 Ga.App. 
805. 

Partlcnlar aetloas and proceedlnffB 

(1) Aetion for money had and re- 
ceived.—^Feeney Hay Co. v. Suggs, 
Oa.App., 2 S.E.2d 806. 

(2) Attachment and replevln.— 
Baggs-Langford Motor Co. v. J. H. 
Moore & Son, 138 S.E. 256. 36 Ga, 
App. 788—Barron Bros. «v. New York, 
N. H. & H. R. Co„ 122 S.E. 88. 81 Ga. 
App. 757. 

(3) Gamlshment—Whitley v. 

Jackson, 129 S.E. 662, 34 Ga.App. 
286. 

(4) Suits to forecloae lien.—^Noles 
V. Tulley, 136 S.E. 462, 36 Ga,App. 
256. 

Conrt lULS no Jnxisdlctlon to try 
case arislng from Injury to person 
or reputatlon.—Cantrell v. Davls, 169 
S.E. 39. 46 GaApp. 710, conformlng 
to answer 169 S.E. 38, 176 Ga, 746. 

X9. Ga,—Cochran Fumlture Co. v. 

" Corbett. 176 S.E. 827, 49 Ga-App^j 
625. 

PZOOMS 

Ga,—Cooper v. Pourth Nat Bank, 
110 S.E. 723, 152 Ga. 599, afflrm- 
Ing 105 S.E. 376, 26 Ga,App. 44— 
J. R. Watklns Co. v. Seawright, 
149 S.E 389, 40 Ga.App. 314, con- 
forming to answers to certided 
questlons 149 S.E. 45, 168 Ga, 750 
—Holloman v. Baird, 135 S.E. 494, 
36 Ga,App. 49—Slnger Sewing 
Mach. Co. V. Rosenberg, 111 S.E. 
925, 28 Ga,App. 424—Moon v. 

Brandt, 98 S.E. 43, 20 Ga,App. 396. 

lUsmlasal and nonsnlt 

Ga.—^Brldges v. Mutual Ben. Health 
& Accident Ass'n, 176 S.B. 543, 49 
Ga.App. 552. 

Pleadlng 

(1) Generadily.—^Loftls v. Allen 
Pluinbing Co., 184 S.E. 920, 62 Ga, 
App. 843—^American Nat Ins. Co. v. 
Lynch, 176 S.E 646, 49 Ga,App. 680— 
Roth y. Neal Smith, Inc., 170 S.E. 
314, 47 Ga.App. 268—Holland Fur¬ 
nace Co. V. Masnnlng. 163 S.E. 259, 45 
Ga.App. 61—Cone v. Glldden Stores 
Co., 186 S.E 170, 36 Ga.App. 246— 
Perry v. Tumlln, 132 S.E. 141, &5 Ga. 
App. 50, conformlng to answer 131 
S,B. 70, 161 Ga. 392—Mosely v. Klng 
Hardware Co., 91 S.E. 943, 19 Ga. 
App. 550. 

(2) Slmllaxity to pleadlngs In Jus- 
t;lce'8 court—^Adams Loan & Invest- 
ment Co. v. Bolvin Realty Co., 172 
S.E. 606, 48 Ga,App. 183—L^d Lime 
& Stone Co. v. Case '& Cothran, 129 
S.E 6, 84 Ga.App. 190—^Lingd *v. 


Phoenix Hermetlc Co., 121 S.E 268, 
31 Ga.App. 547—^Hines v. MaJone, 106 
S.E 37, 26 Ga.App. 781—^Walker v. 
ClifC Drug Co.. 99 S.E. 392, 28 Ga-App. 
722. 

(8) Mlsjoinder of causes of action 
is Immaterial.—Walker v. Cliff Drug 
Co., supra—Moon v. Brandt, 93 S.E. 
43, 20 Gla,App. 896. 

(4) Amendments.—^Hill v. George, 
170 S.E 826, 47 Ga.App. 272. 

Evldanca; bnrden of proof 
Ga,—^Loftis V. Allen Plumbing Co.. 
184 S.E. 920. 62 Ga.App. 843, 

Tzlal 

(1) Direction of verdlct—^Bran- 
nan, Beckham & Co. v. Ramsaur, 162 
S.E 282, 41 Ga-App. 166—^Pape v. 
Woolford Realty Co.. 134 S.E 174, 35 
Ga-App. 284—^Anderson v. Klng, 91 
S.E 788, 19 Ga-App. 471—16 C.J. p 
987 note 61 [e]. 

(2) New trlal and motion therefor. 
—City Inv. Co. v. Crawley, 199 ^.B. 
747, 187 Ga. 48, answers to certifled 
questlons conformed to 200 S.E. 816, 
59 Ga-App. 61—^National Life & Ac¬ 
cident Ins. Co. V. Lain, 179 S.E. 120, 
180 Ga. 463, answer conformed to 
179 S.E. 751, 51 Ga.App. 58—Turner 
V. Masonlc Relief Ass'n, 183 S.E. 850, 
52 Ga-App. 374—^Hartsfleld Co. v. 
Kitehens, 179 S.E 920, 51 Ga,App. 
154—^Atlanta Wrecking Co. v. Hud- 
son. 176 S.E 516, 49 Ga-App. 654— 
Automobile Ins. Co. of Hartford, 
Conn., V. Watson, 146 S.E. 922, 39 
Ga-App. 244—^R. S. Armstrong & Bro. 
Co. V. Crane, 141 S.E 217, 37 Ga.App. 
587. 

Jndgment 

(1) Generally.—^Lester y. Rogers, 
121 S.E 582, 31 Ga.App. 590. 

(2) ' Setting aside and motlons 
therefor.—^Landau Bros. v. Towery, 
179 S.E 647, 61 Ga,App. 113—Davl- 
son-Paxon Co. y. Columbla Buildlng 
& Loan Ass’n, 170 S.E. 703, 47 Ga- 
App. 426. 

(3) Defaults.—Columbus Heating 
& Ventllating Co. v, Upchurch, 171 
S.B. 180, 47 Ga-App. 673—Bacon v. 
Bouglas, 97 S.E. 862, 23 GeuApp. 262. 

(4) Openlng defaults.—Davlson- 
Paxoh Co. V. Columbla Buildlng & 
Loan Ass’n, supra—Lester v. Rog- 
ers, supra;—Colley v. O. A. Smith Co., 
119 S.E. 360, 30 Ga-App. 680—Jen- 
kins V. Whlttler Mills Co., 93 S.E 
530, 20 Ga.App. 828—16 C.J. p 987 
note 61 [b]. 

aa Ga.—^Von Schmidt y. Noland 
Co., 169 S.E 11, 176 Ga. 784—Per¬ 
ry y. Tilmlin, 131 S.E 70, 161 Ga. 
892, answer conformed to, App., 
132 S.E. 141, 35 Ga-App. 60—Reeyes 
y. Jackson, 124 S.E. 135, 158 Ga. 

• 676—Cox V. Dolvin Realty Co., 193 
' &.E. 467, 66 Ga-App. 648. 
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There have also been decisibns re- 

Bight of review 

Ga.—^Dillin v. United Rooflng & Sup- 
ply Co., 129 S.E 673, 34 Ga-App. 
816—Williams v. Green, 126 S.E. 
875, 33 Ga.App. 254—Pittman v. 
Alexander, 91 S.E. 910, 19 Ga.App. 
475. 

Conrt havlng Jnrlsdlctlon to review 

(1) Under the constltutlonal 
amendment of 1927 the court of ap- 
peals is authorized to review cases 
from Atlanta municlpal court—Jen- 
klns v. Pederal Life Ins. Co., 176 S. 
E 111, 49 Ga-App. 614. 

(2) Under a statute so providing, 
the wrlt of certiorari will Issue 
from the superior court to correct 
errors in the Atlanta municipal court 
—Shaw v. National Life Ins. Co., 
181 S.E 872, 61 Ga-App. 794, certi- 
fied questlons answered 180 SE. 721, 
180 Ga. 766—Terrell v. Brandt, 142 
S.E. 460, 37 Ga.App. 760. 

Natnre and form of remedy; oer. 
tioraxi 

Ga.—^Asplronal Laboratories v. Mal- 
linckrodt Chemical Works, 179 S.E. 
709, 180 Ga. 644—Von Schmidt v. 
Noland Co., 169 S.E. 11. 176 Ga. 784 
—^Bchols v. Moses, 169 S.E 67, 46 
Ga-App. 704—Terrell v. Brandt, 
142 S.E 460, 87 Ga.App. 760—Hol¬ 
loman v. Southland Loan & In- 
vestment Co., 138 S.E 86^, 87 Ga- 
App. 10—^Loftin v, Southern Sec. 
Co., 136 S.E 163, 36 Ga.App. 201 
—Crider v. Hughes, 135 SE 49;, 
36 Qa.App. 82—^Kirk v. Jefferson 
Loan Soc., 120 S.E. 696, 31 Ga-App. 
425—Louisvllle & N. R. Co. v. 
Lovelace, lOl S.E. 718, 24 Ga.App. 
616—Walker v. Cliff Drug Co., 99 
S.E 892, 23 Ga-App. 722—City of 
Atlanta v. Copeland, 96 S.E. 9, 22 
Ga.App. 402—Taylor v. Mutual 
Benefit Industrlal Life Ins. As»'n 
of Georgia, 92 S.E 1012, 20 Ga. 
App. 236, conforming to answers 
to certifled questione 92 S.E. 47, 
146 Ga. 660. 

rinallty of Jndgment 
Ga.—Dillon v. Continental Trust Co., 
176 S.E 652, 179 Ga. 198—Colum¬ 
bus Heating & Ventilating Co. v. 
Upchurch, 163 S.E 301, 45 Ga 
App. 16—^Reed v. V. H. Kriegsha- 
ber & Son, 160 S.E. 660, 44 Ga 
App. 64—^Massengale v. Colonlal 
Hlll Co., 131 S.E. 299, 34 GaApp. 
807—Johnson v. Barrett 107 S.E 
168, 26 GaApp. 781—^Louisvllle & 
N. R. Co. v. Lovelace, 101 S.E. 718, 
24 GaApp. 616. 

Fresentation and preserration in 
lower conrt of grounds of review 

Ga—City Inv. Co. v.'Crawley, 199 S. 
B. 747, 187 Ga 48, answers to cer- 
tified questlons conformed to 209 
S.E. 316, 69 GaApp. 61 —Gresham 
v. Lee, 111 S.E 404. 152 Ga 829, 
answer to certifleli questlons con¬ 
formed to 112 S.E. 624, 28 GaApp. 
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lating to the Columbus,Maeon ,22 and Savannah^s 
municipal courts. Under a statute expressly so pro- 
viding, appeals will lie to the appellate division of 
certain specified municipal courts in ali cases in such 


municipal courts, wherein the amount involved is 
less than a specified sum, from an order ovcrruling 
a motion for a new trial or from a final order or 
judgment.24 


676—Dlxle Frelght Lines v. 
Transportation, Inc., 187 S.B. 281, 
53 Ga.App. 832— 02 bum v. Nation¬ 
al Union Fire Ins. Co., 186 S.B. 
S52, 53 Ga.App. 682, adhered to 
and opinion substituted National 
Union Fire Ins. Co. v. Ozbum, 194 | 
S.E. 756, 57 Ga.App. 90—Georgla 
Ry. & Power Co. v. Eubanks, 126 
S.E. 909, 33 Ga.App. 255—Sims v. 
Nelson, 121 S.E. 863, 31 Ga.App. 
271—Hicks V. Walker Bros. Co.. 
118 S.E. 462, 30 Ga.App. 548—Stew- 
art V. Citizens* & Southern Bank, 
117 SE. 115, 30 Ga.App, 112— 
Louisville & N. R. Co. v. Lovelace, 
106 S.E. 6, 26 Ga.App. 286—Walker 
V. Cliif Dnie Co., 99 S.E. 392. 23 
Ga.App. 722. 

Seanisltes and pzocaedlnffs for trans¬ 
fer of canse 

(1) Generally.—Dlllon v. Conti¬ 
nental Trust Co., 176 S.B. 662, 179 
Ga. 198—Perry v. Tumlin, 131 S.E. 
70, 161 Ga. 392, answer conformed 
to, App., 132 S.B. 141, 86 Ga.App. 
60—City Inv. Co. v. Crawley, 200 S. 
E. 316, 59 Ga.App. 61, conforming to 
answers to certifled auestions 199 S. 
B. 747, 187 Ga. 48—^Wrenn v. Bow- 
den, 193 SE. 456, 66 Ga.App. 713— 
Reese v. Miller, 126 S.E. 904, 33 Ga. 
App. 442—Hudson^v. Cohen, 122 S.B. 
718, 32 Ga.App. 299—^Louisville & 
N. R. Co. V. Lovelace, 106 S.E. 6, 
26 Ga.App. 286—Holcomb, Croft & 
Co. V. Finch, 103 S.E. 38, 25 Ga.App. 
261—Louisville & N. R. Co. v. Love¬ 
lace, 101 S.E. 718, 24 Ga.App. 616. 

(2) Certificate of costs on certio¬ 
rari.—Thoms V, John R- Thompson 
Cp., 146 S.E. 633. 38 Ga.App. 779. 

(8) Bond,—Louisville & N. R. Co. 
V. Lovelace, supra. 

Betam, ptatement, record, or tran^ 
Bcript , 

Ga.—Holtsingrer v. Beverly, 186 S.B. 
776, 63 Ga.App. 614—Hartsfleld Co. 
v. Ray, 167 S.E. 111, 42 Ga.App. 
637—Reese v. Miller, 126 S.E. 904, 
33 Ga.App, 442. 

Bxceptlons to coort of appeals 

(1) A statute, passed under au- 
thorlty of the constitutional amend- 
ment of 1927, providUis: for a re- 
view of an order of the Atlanta mu¬ 
nicipal court refusing* a nbw trial 
or other flnal judgmient or order, by 
bili of exceptions to the court of ap¬ 
peals in the same manner as In the 
case of a Judffment of the superior 
court, is not unconstltutlonaL-^Dil- 
lon V. Continental Tmst Co., 175 S. 
E. 652, 179 Ga. 198—Cable Plano Co. 
V. Williamson, 176 S.E. 103^ 49 Ga. 
App. 529. 

(2) Under such statute, a dlrect 
biU of -exceptions ’ from A.tlabta''niu- 
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nicipal court will Ile to court of 
appeals.—^Dillon v. Continental Trust 
Co., 176 S.B. 663. 179 Ga. 198—Dil- 
lon V. Continental Trust Co., 176 S. 
E. 650. 49 Ga.App. 664. 

(3) Time for presentatlon of bili 
of exceptions to trial judge for cer- - 
tifleation.—Jenkins v. Federal Life 
Ins. Co., 176 S.E. 111, 49 Ga.App. 
514. 

(4) It was formerly the nile un¬ 
der the constitutional amendment of 
1916 (see Acts 1916 p 19), that di- 
rect bili of exceptions from the mu¬ 
nicipal court established under 
amendment of 1912 (see Acts 1912 
p 30) would not lie to the court of 
appeals, which nile applied to ali 
pendlng: cases from municipal court 
irrespective of time when wrlt of er¬ 
ror was sued out.—Griffln v. Sisson, 
92 S.E. 278. 146 Ga. 661. answers to 
certifled auestions conformed to 92 
S.B. 668, 19 6a.App. 828—^American 
Life A Accident Ins. Co. v. Quartei> 
man, 92 S.E. 350, 19 Ga.App. 798. 
Scope of review 

Ga.—Southland Loan & Investment 
Co. V. Brown, 187 S.E. 131, 53 Ga. 
App. 786—^Martin v. Murphy, 180 
S.E. 216, 34 Ga.App. 488—Long v. 
Burge, Stevens & Conklin, 122 S. 
E. 716, 32 Ga.App. 97. 
Determlnatloa aad dlsposltioa of 
caose 

Ga.—^Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Watson, 146 S.B. 
922, 39 Ga-App. 244—^McCartney v. 
Wilson, 141 S.E. 215, 37 Ga.App. 
609. 

21. Ga.—Cohn v. Rogers, 183 S.E. 
818, 52 Ga.App. 533. 

22. Ga.—Fuller v. Yetter, 148 S.E. 
751, 40 Ga.App. 58. 

Bevlew of prooeedings 

(1) Nature and form of remedy.— 
Fuller V. Tetter, 148 S.E. 761, 40 Ga. 
App. 58. 

(2) Presentation and preservation 
in lower court of grounds of review. 
—^Fallas V. Rushin, 115 S.E. 922, 29 
GaApp. 471. 

(3) Presentatlon ef grounds for 
review.—Gaines v. Continental Aid 
Ass*n, 95 S.E. 760, 22 Ga.App. 179. 

(4) Re tum, statement, record, or 
transcrlpt.—^Elder v. Abel, 125 S.B. 
789, 33 Ga.App. 318—Hanna v. Jami- 
son, 123 S,B. 160, 32 Ga.App. 375— 
Maeon Union Co-op. A8s'n v. Chance, 
122 S.E. 66, 31 Ga.App. 636. 

(5) Determination and dlspositlon 
of cause.—^Levy v. McPhail, 127 S. 
E. 793, 38 Ga.APP. 784. 

23l Ga.—^Brandon-Bond-Condon ' v. 
Swift & Co. FertiUzer Works, 

465 


177 S.B. 832, 60 Ga.App. 254—Mer- 
chants' & Miners* Transp. Co. v. 
Gable & Singer, 127 S.B. 807, 33 
Ga.App. 743—Bingham v. Haines, 
102 S.E. 923, 25 Ga.App. 136—Harte 
V. Sturtevant, 93 S.B. 530, 20 Ga- 
App. 822. 

Opening of defaolt 

Ga—^Brandon-Bond-Condon v. Swift 
& Co. Fertillzer Works, 177 S.E. 
832. 50 Ga.App. 254. 

15 C.J. p 987 note 80 [al. 

Bevlew of prooeediags 

(1) Appeals may be talcen from 
Savannah municipal court to supe¬ 
rior court of Chatham County in ac- 
cordance with regulatione applicable 
to appeals from Justices’ courts.— 
Bunn V. Gamble, 188 S.E. 257, 54 Ga 
App. 417. 

(2) Requisites and proceedings for 
transfer of cause.—Leary v. Rovalis, 
164 S.E. 902, 45 GaApp. 414—Mer- 
chants' & Miners’ Transp. Co. v. 
Gable & Singer, 127 S.E. 807, 33 Ga 
App, 743. 

24. Ga—Jeter v. Turman-Brown 
Co., 149 S.E. 555, 169 Ga 30. an- 
swer conformed to, App., 149 S.E. 
720, 40 GaApp. 376—^McGee v. 
Knox, App., 2 S.B.2d 808—^Valdes 
V. Peoples Loan & Savings Co., 
App., 2 S.E.2d 755—Southland Loan 
& Investment Co. v. Brown, 187 S. 
B. 131, 53 GaApp. 786—Gibbs v. 
Carolina Portland Cernent Co., 177 
S.E. 760, 50 GaApp. 229—Glass v. 
Brown, 176 S.B. 519, 49 GaApp. 
610—^Whitley v. Shannon, 176 S.E. 
517, 49 Ga.App. 548—Cable Piano 
Co. V. Williamson, 176 S.E. 103. 
49 GaApp. 529—^Echols v. Moses, 
169 S.E. 57, 46 GaApp. 704—Hol- 
land Furnace Co. v. Manning, 163 
S.E. 259, 45 GaApp. 61—Cohen v. 
Saffer, 160 S.E. 130, 43 GaApp. 
746—Cooksey v. Roseberry, 159 S. 
E. 741, 43 GaApp. 626—Cohen v. 
Morris Plan Co. of Qeorgia 157 S. 
E. 913, 43 GaApp. 84—Ceppqdge 
Dry Cleaning Co. v. Levine, 153 S. 
E. 206, 41 GaApp. 382—Goldsznith- 
LesUe Co. v. Whitehead, 162 S.E. 
589, 41 GaApp. 287—^Branon v. 
Ellbee Pictures Corporation, 150 S. 
B. 168, 40 GaApp. 450—Woodland 
Hilis Co. V. Lawton, 142 S.E. 208. 
37 GaApp. 742—^Hollomau v. 

Southland Loan & Investment Co., 
138 S.E. 862, 37 GaApp. 10. 
Certioraxi issued by superior courL 
—Connally Realty Co. v. Nalley, 143 
SJB. 786, 38 GaApp. 292. 

Amoimt la oontroversy 
Ga—Gavant v. Berger, 186 S.B. 606, 
182 Ga 277, answers to certifled 
questions conformed to 185 S.E. 
726, 63 GaApp. 304—Cox v, Dolvin 
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§ 259. Idaho 

There are decisione relatlng to the district and pro¬ 
bate courts of Idaho. 

In Idaho, there have been decisions relating to 
the district courts^B and the probate courts.^® The 
district courts are courts of general jurisdiction at 
law and in equity,^^ having Jurisdiction in ali spe- 
cial proceedings and in the issuance of writs of 
mandamus, certiorari, prohibition, habeas corpus, 
and ali writs necessary to the exercise of their pow- 
ers.^* 

§ 260. Illinois 

Courts exerclslno orlglnat Jurisdiction fn Illinois In¬ 


clude Circuit courts, county courts, the superior court 
of Cook County, cIty courts, and the municipal court of 
Chicago. 

The Circuit courts, in Illinois, have origkial ju¬ 
risdiction of ali causes in law and equity,29 and they 
are courts of general common-Iaw and chancery ju- 
risdiction.SO Circuit courts under some statutes al¬ 
so exercise special jurisdiction,3i and in exerqising 
such jurisdiction such courts are limited to the lan- 
guage of the statute conferring it.^^ 

County courts. There have been a number of de¬ 
cisions relating to the county courts,which are 
courts of recordS^ with limited, although not in¬ 
ferior, jurisdiction,36 having general jurisdiction 


nealty Co., 198 S.E. 467, 66 Ga. 
App. 649. 

Time to perfeet appeal 
Qa.—^Valdes v. Peoples Loau & Sav- 
Ings Co., 2 S.B.2d 755—Bentley v. 
Anderson-McGriff Hardware Co., 
188 S.E. 286, 64 Ga.App. 478, trans- 
ferred 184 S.E. 297, 181 Ga. 813— 
Gibbs V. Carollna Portland Cernent 
Co., 177 S.E. 760, 60 Ga.App. 229— 
Glass V. Brown, 176 S.E. 519, 49 
Ga.App. 610—Whitley v. Shannon, 
176 S.E. 617, 49 Ga.App. 548— 
Echols V. Moses, 169 S.E. 57, 46 
Ga.App. 704—^Holland Pumace Co. 
V. Manning^, 163 S.E. 259, 45 Ga. 
App. 51—Columbia Bulldinsr & 
l^oan Ass’n y. Boberts, 161 S.E. 
291, 44 Ga.App. 314—Federal Life 
Ins. Co. V. Hurst, 160 S.K 638, 43 
GaApp. 840—Coppedge Dry Clean- 
ing Co. V. Levlne, 153 S.E. 206, 41 
Ga.App. 382—Branon v. Ellbee 
Plctures Corporation, 150 S.E. 168, 
40 Ga.App. 450. 

Statemsnt of gronada 
Ga.—^FuUer v. Rlch’s, Inc., 195 S.E. 
768, 67 GaApp. 424—Gibbs v. 

Carollna Portland Cernent Co., 177 
S.E. 760, 50 GaApp. 229—Oxford v. 
Reynolds. 176 S.E. 411, 49 GaApp. 
614—Echols V. Moses, 169 S.E. 67, 
46 GaApp. 704—^Holland Furnace 
Co. V. Mannlng, 163 S.E. 259, 45 
GaApp. 61—Georgla-Carolina Inv. 
Co. V. Coppedge Dry Cleanlng Co., 
161 S.E. 656, 44 GaApp. 482—Co¬ 
lumbia Bullding & Loan As8'n v. 
Roberts, I6l' S.E. 291, 44 GaApp. 
314—Coppedge Dry Cleaning Co. v. 
Levtne, 163 S.E. 206, 41 GaApp. 
382—^Branon v. Ellbee Plctures 
Corporation, 160 S.E. 168, 40 Ga 
App. 450. 

Dotermiaation and dlspoaitlon of ap« 
peal 

Qa—National Union Fire Ins. Co. v. 
Ozbum, 173 ’S.E. 492. 48 GaApp. 
571—Talley v. Commercifil Credit 
Co. of Georgla 147 S.E. 175, 39 
GaApp. 297. 

8S. Idaho.—Whitney v. Randall, 70 
P.2d 384, 68 Idaho 49. 

16 C.J. p 987 note 88. 


I 38. Idaho.—Preston A. Blalr Co. v. 

I Rose, 51 P.2d 209. 56 Idaho 114— 
Hanson v. Momson, 165 P. 621, 30 
Idaho 422. 

Courts of probate jurisdiction gen- 
erally see infra §§ 298-310. 
AttaohmeiLt 

Idaho.—^Hanson v. Morrison, 166 P. 

521. 80 Idaho 422. 

Beview of proceedings 

District court has Jurisdiction on 
appeal from probate court.—^Fraser 
V. Davis. 166 P. 913, 29 Idaho 70, 
oplnlon modified on other grounds 
and rehearlng denied 158 P. 233. 

37. U.S.—Treinies v. Sunshine Min¬ 
ing Co., C.C.AIdaho, 99 P.2d 661, 
afflrming, D.C., Sunshine Mining 
Co. V. Treinies, 19 F.Supp. 687, cer¬ 
tiorari granted Treinies v. Sun¬ 
shine Mining Co., 59 S.Ct 489, 306 
U.S. 624, 83 L.Ed. 1029. 

16 C.J. p 988 note 89. 
sa Idaho.—Rowe v. Stevens, 137 P. 
169, 25 Idaho 237—Wright v. Kel- 
ley, 43 P. 665, 4 Idaho 624. 

29. HI. —Feople v. Preston, 177 N.B. 
761, 346 111. 11—Kurzawski v. Kur- 
zawaki, 5 N.B.2d 597, 288 IlLApp. 
118—^People ex reL Sokoll v. Mu¬ 
nicipal Court of Chicago, 276 111. 
App. 102, afflrmed 194 N.B. 242, 
369 IlL 102. 

Provlsions oonstmed 
111-—People V. Graw, 2 N.B.2d 71, 
363 IU. 206—^People ex rei. Ko- 
courek v. City of Chicago, 62 N.B. 
179, 193 111. 607, 68 L.R.A 833. 

30. IU.—People v. Marquette Nat. 
Fire Ins. Co., 184 N.B. 800, 361 111. 
616—^People v. Preston, 177 N.B. 
761, 345 IlL 11—Central Illinois 
Public Service Co. v. Industria! 
Com*n., 127 N.B. 80, 298 IlL 62— 
Haywood v. Colllns, 60 IlL 828— 
Kenney y. Greer, 13 IlL 482, 54 
Am.D. 439—^Beaubien v. Brlncker- 
hofC, 3 111. 269—Foreman Bros. 
Bankmg Co. v. Kelly-Atklnson 
Const Co., 2X8 IlLApp. 366— 
Mathlas y. Mathias, 104 IlLApp. 
344, aflarmed 66 N.R 1042, 202 IU. 
126. 

15 C.J. p 988 note 92 [a], [b]. 


Aetion of debt for vlolation of zon- 
ing ordinance.—Village of La Grange 
V. Clark, 278 IlLApp. 269. 

31. 111.—^Melton v. City of Paris, 164 
N.B. 218, 338 IlL 190. 

IProoeedliigs under Workmen’8 Oom- 
pensatlon Aot 

IlL—Central Illinois Public Service 
Co. V. Industrlal Commisslon, 127 
N.B. 80, 293 IlL 62. 

16 C.J. p 988 note 92 [cj. 

3^ Ili-—^Nierman v. Industrlal Com» 
mission, 161 N.B. 115, 329 IlL 
628. 

33. IlL—People ex rei. Lange v. Old 
Portage Park Dist, 190 N.B. 664, 
856 IlL 340. 

15 C.J. p 988 note 95. 

Courts having Jurisdiction of appeals 
from county courts see supra $8 
852, 368. 

Time for fl l l n g and approval of ap. 
peal bonda 

IlL—Hali V. First Nat Bank. 161 N.. 
B. 311, 330 IlL 234. 

34b Wash.—Rubin v. Dale, 288 P. 
223, 166 Wash. 676. 

38- IlL—^Hicks y. Monahan, 209 IlL 
App. 516. 

15 C.J. p 988 notes 95 [k], [nj, [o], 
[Ql]. 96. 

Ifattera not wltliln juriadlotlon of 
oonnty oourta 

(1) Issuance of wrlt of maudamua 
—Board of School Inspectors of City 
of Peorla v. People ex rei. Grove, 20 
IlL 525. 

(2) Admlnistration of testamen- 
tary trusts.—^In re Robinson^s Es- 
tate, 214 IlLApp. 262—15 C.J. p 988 
note 95 [dj. 

(8) Appointment of probation offl- 
cer for enforcement of crimina! law. 
—People v. Huyvaert, 209 IlLApp. 
40. 

(4) Trial of conteated* rlghts to 
persona! property between the repre- 
sentative of the estate of a deceased * 
person and others.—^EEays v. State 
Bank of Saybrook, 202 laApp.. 636. 
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over particular classes of subjects^c with power to 
pass on the question of their jurisdiction and to ex- 
ercise it when it is once determined.37 These 
courts have no j:eneral equity jurisdiction and can 
have such jurisdiction oniy by an express grant 
from the legislature.38 However, they exercise a 
certain equitable jurisdiction in the allowance of 
claims against the estates of decedents,39 and in the 
adjustment of accounts of guardians,4<> and they 
have, within the limits of their jurisdiction, the 
power to enforce certain of their decrees and orders 
by chancery process.^i 

The superior court of Cook County has general 
jurisdiction in both law and equity, concurrent with 
that of the circuit court>2 There is no difference 
between the two courts except in name, the superior 
court being in legal effect a circuit court, and its 
judges being in effect circuit judges;^^ tjyt they 


are separate courts and distinet entities.^^ Provi- 
sions of the Municipal Court Act do not apply to 
proceedings in this court.^5 

City courts. There have also been decisions re- 
lating to the city courts^® which have the same gen¬ 
eral jurisdiction as circuit courts,^^ although they 
are limited to causes of action arising within the 
city,48 and their territorial jurisdiction, for the 
Service of original process, is confined to the corpo¬ 
rate limits of the city.4® There are decisions relat- 
ing to the practice and procedure in such courts,®® 
and to appeais therefrom.®! 

The municipal court of Chicago is a constitutional 
court®2 of record.®8 This court operates as a state 
agency for the administration of justice,®4 and as 
a part of the local municipal govemment of Chica¬ 
go,®® for the purpose of administering the law there- 
in.®® It goes under the generic name of, and is in 


36. 111.—People ex rei. Lange v. Old 
Portagre Park Dlst.« 190 N.E. 664, 
356 111. 340—People v. Miller, 171 
N.E. 672, 339 111. 673—Llttle v. 
Blue Goose Motor Coach Co., 244 
111.App. 427—People v. Schwartz, 
244 111.App. 187—Ryan v. Chicago 
Foundry Co., 200 Ill.App. 46. 

15 C.J. p 988 note 95 Ca]-Cc], [e]- 
Cll. [13. Cm3. 

IVooal izuprovement oases 
^Hl.—^People V. Brewer, 160 N.E. 76, 
328 111. 472. 

37. 111.—People ex rei. Lange. ▼! 
Old Portage Park Dist, 190 N.E. 
664, 356 111. 840. 

38 . IIL—McDonough v. Gage, 192 N. 
E. 417, 367 111. 466. 

15 C.J. p 988 note 97. 

39. 111.—In re Steele, 65 HL 322— 
Hurd V. Slaten, 43 111. 348—Dixon 
V. Buell, 21 111. 203. 

40. 111.—In re Steele, 65 IU. 322. 

41. 111.—Hicks V. Monahan. 209 Ul. 
App. 616. 

42. 111.—^Dwyer v. Dwyer, 10 N.B.2d 
844, 866 IlL 630, reverslng 4 N.E. 
2d 124, 286 IlLApp. 688—People v. 
Marquette Nat. Fire Ins. Co., 184 
N.E. 800, 361 111. 616—Kerr v. 
Flewelling, 85 N.E. 624, 236 111. 
326—Kurzawski v. Kurzawskl, 6 
N.E.2d 697. 288 IlLApp. 118—Peo¬ 
ple ex rei. Sokoll v. Municipal 
Court of Chica.go, 276 llLApp. 102, 
afflrmed 194 N.E. 242, 369 IlL 102 
—Cigler V. Keinath, 167 Ill«App. 
66—Mathlas v. Mathlas, 104 111. 
App. 344. afflrmed 66 N.E. 1042, 202 
IlL 126. 

15 C.J. p 988 note 93. 

43. IlL—People v. Sweitzer, 161 N. 
E. 730, 880 IlL 426—^Kurzawskl v. 
Kurzawskl, 5 N.E.2d 597, 288 IlL 
A];^.^ 118—^People ex rei. Sokoll v. 
Municipal Court of Chicago, 276 


IlLApp. 102, afflrmed 194 N.E. 242, 
369 IlL 102—^Ross v. Knapp, etc., 
Co., 77 IlLApp. 424, appeal dis- 
mlssed 66 N.B. 127, 181 IlL 393. 

44. IlL—Mathias v. Mathlas, 104 IlL 
App. 344, afflrmed 66 N.E. 1042, 202 
IlL 126. 

45. IlL—Gallagher v. Schmidt, 144 
N.E. 319, 313 IlL 40. 

46. IlL—People v. City Court of 
East St Louis, 170 N.E. 210, 338 
111. 363. 

16 CJ. p 988 note 2. 

47. IlL—Maton Bros. v. Central Il¬ 
linois Public Service Co., 269 111. 
App. 99, afflrmed 191 N.E. 321, 356 
111. 584. 

15 C.J. p 988 note 2 [al-Cg]. 
Txansitozy aotloxi of assumpsit Is 

'«vithin Jurisdiction of city court.— 

Buchanan v. Scottish Union & Nat 

Ina Co., 210 IlLApp. 628. 

48. IIl.—Maton Broa v. Central Il¬ 
linois Public Service Co., 269 IlL 
App. 99, afflrmed 191 N.E. 821, 356 
IlL 684. 

16 C.J. p 988 note 2 [kj. 

Action of trespass qnaze olausum 
fregit 

IlL—^Maton Broa v. Central Illinois 
Public Service Co., 269 IlLApp. 99, 
afflrmed 191 N.E. 821, 856 IlL 

684. 

49. IlL—^People v. City Court of 
East St Liouls, 170 N.E. 210, 388 
IlL 363—Canton Homestead & 
Loan Ass'n v. Simms, 241 IlLApp. 
467. 

16 C.J. p 988 note 2 [il, [1]. 
Corporation may be served with 

process in the manner prescrihed by 

Pract. Act 5 8.—Gunter v. Mystic 

Workers of the World, 212 IlLApp. 

178. . . . 


60 . IlL—^Adams v. Adama 261 IlL 
App. 46. 

15 C.jr. p 988 note 2 [h]. 

Frooess 

IlL—^Adams v. Adams, ftupra 

Qnestlons for jnry 

IIJ.—Corel!s v. Chicago, B. & Q. R. 

Co.. 244 IlLApp. 47. 

51. IlL—Ogent V. Beasley, 282 IlL 
App. 357. 

15 C.J. p 988 note 2 [J3. 

Bight of revlew 

IlL—Ogent V. Beasley, 282 Ill^App. 
357. 

PresumptlonB in fkvor of correct- 
ness of action of lower court—Ger- 
aci V, Sultan, 268 IlLApp. 294— 
Herschi v. H. Albrecht & Co., 202 IlL 
App. 678. 

Bstoppel to daim error 
IlL—^ECortylak v. Johnston City Bldg. 
& Lioan As8*tt of Johnston City, 279 
IlLApp. 88—^Misslssippi Lime & 
Material Co. v, Alton & Eastem R. 
Co., 256 IlLApp. 485. 

Shiftlng of posltion oa appeal pro- 
hibited 

IlL—Wallus V. Insurance Co. of N. 
A., 230 IlLApp. 305. 

58. IlL—^Moore-Bond Co. v. At- 
tractograph Ca, 181 IlLApp. 513. 
Purpose of constitutional amendment 
IlL—^Barry v. Knight 16 N.E.2d 999, 
296 IlLApp. 277. 

53. IlL—Gillman v. Chicago R. Co„ 
109 N.E. 181, 268 IlL 305, reversmg 
185 Ill»App. 396. 

16 C.J. p 988 note 4. 

54. IlL—Galpin v. Chicago. 159 IlL 
App. 135, afflrmed 94 N.E. 961, 249 
IlL 554. 

56. IlL—^Ptacek v. Coleman, 6 N.E. 
2d 467, 364 IlL 618. 

56. IlL—Barry v. Knight 16 N.B.2d 
999, 296 lUJ\.pp. 277. 


467 



§ 260 


COURTS 


21 C.J.S. 


all essential respects, a city court,57 but it belongs to 
a specific class different from the city courts created 
under the general city court act,®^ and, while com¬ 
posite in its nature and jurisdiction, it cannot be 
regarded as of the same class as circuit courts.^^ 
This court is a court of limited jurisdiction,®® and 
it can exercise only such jurisdiction as is granted 
by the leg^slature,®^ and its jurisdiction is inferior 


to that of the circuit or superior courts,®2 and does 
not extend, and cannot be extended by the legisJa- 
ture, beyond the corporate limits of the city.®® 
There have been a large number of adjudications 
with respect to this court,®^ including decisions re- 
lating to such matters as the nature and form of ac- 
tions;®® parties;®® process ;®7 appearances;®® plead- 
ing,®® including decisions relating to such matters 


57- 111.—^Bairy v. Knight, supra. 

15 C.J. p 988 note 6. 

5& 111.—^Barry v. Knight, supra. 

59- 111.—Barry v. Kni^rht, supra. 

60- Wis.—Linschitz v. C. A. Neu- 
. bergrer Co., 283 N.W. 811. 

XTo areaeral eQ,TLita1)le Jurisdiction 
111.—People ex rei. Dr. Plerre Chem¬ 
ical Co. V. Munlcipal Court of Chi- 
cagro. 17 N.B.2d 999, 297 111.App. 
431—^Barry v. Kniffht, 15 N.B.2d 
999, 296 111.App. 277. 

61- III.—Barry v. Kniffht, supra. 

15 C.J. p 989 note 9. 

Partioular aotlons 

(1) Actions arising from or con- 
cemingr corporations.—0'Shea v. Far- 
relly, 134 N.E. 2, 302 Bl. 126— Duke 
V. Olson, 240 111. App- 198— ^-American 
Laundry Machinery Co. v. Chamales, 
202 111. App. 302. 

. (2) Actions based on contracts.— 
Barry v. Knight 15 N.B.2d 999. 296 
IlLApp. 277—Fidelity & Deposit Co. 
of Maryland v. Stanford, 15 N.£.2d 
616, 298 I11.APP. 1—Schlllinger v. 
0’Connell, 7 N,E.2d 168, 289 Hl.App. 
271—McKey y. Davis Co., 247 111. 
App. 136—Massachusetts Bonding- & 
Ins. Co. y. Phillips Co., 230 Il^App. 
38—Malina v. Oplatka, 223 lll.App. 
236—Straasheim v. Bames, 212 111. 
App. 299. See Hussell y. Cochran, 
204 llLApp. 418. 

(3) Actions hased on torts.—Ma¬ 
lina V. Oplatka, 136 N.E. 666, 804 111. 
381—Seney v. Knight 126 N.E. 761, 
292 111. 206, afflrming In re Seney, 
213 IlLApp. 382—^Burton v. Harris, 
18 N.B.2d 249, 298 IlLApp, 32— 
Nierodzlnski v. City of Chicago, 1 N, 
E.2d 244, 284 IlLApp. 598. 

(4) Aetion on surety bond.—^B. I. 
Du Pont De Nemours & Co. v. Mc- 
Kay Engineering & Construction Co., 
18 N.B.2d 64. 297 IlLApp. 495. 

(6) Attachment.—^Nessen Transp. 
Co. V. Larsen, 7 N.B.2d 765, 290 111. 
App. 22—^Burns v. Shoemaker, 172 
IlLApp. 290. 

(6) Blue Sky Law proceedlngs.— 
Rlce V. Bogart, 272 IlLApp. 292. 

(7) Forcible entry and detalner.— 
Szulerecki v. Oppenheimer, 132 N.B. 
202, 299 111. 68—^Meyer v. Hatsky, 
264 IlLApp. 82—Szulerecki v. Oppen¬ 
heimer, 218 IlLApp. 508, affirmed 132 
N.E. 202. 

(8) Foreclosure.—^Barry v. Knight, 
15 N.B.2d 999, 296 IlLApp. 277. 


Effeot of ClvU Fraotloe Aot.—Bar¬ 
ry V. Knlght, supra. 

S2. m.—People v. Munlcipal Court 
' of Chlcago, 194 N.B. 242, 369 HI. 
102 . 

Being a court of limited Jtulsdlo- 
tlon.—^Llnschltz v. C. A. Neuberger 
Co., Wis., 288 N.W. 811. 

63. 111.—Madlson & Kedzle State 
Bank v. Old Reliable Motor Truck 
Co., 236 IlLApp. 442—Thome v. Al- 
cazar Amusement Co., 210 IlLApp. 
173. 

15 C.J. p 988 note 7. 

Jurisdiction over nonresldents 
111.—Cohen v. Bendix, 17 N.B.2d 12, 
369 111. 507. 

64. • Ill.-^Ptacek v. Coleman, 6 N.B. 
2d 467, 364 111. 618, afflrming 279 
IlLApp. 639. 

15* C.J. p 988 note 8, p 989 note 11. 
Adoptlon of mles 

IlL—^New Columbus Buggy Co. v. 
Bmpire Express Storage & Yan 
Co., 198 IlLApp. 421, 

15 C.J. p 989 note 12. 

GlvU Practice Act does not apply 
to practice provisions of Munlcipal 
Court Act—^Ptacek v. Coleman, 5 N. 
B.2d 467, 364 111. 618, affinnlng 279 
IlLApp. 639—Barry v. Knight, 16 N. 
E.2d 999, 296 IlLApp. 277—Ratner v. 
Bartholomee, 282 IlLApp. 298. 

65. IlL—^Morse-Hubbard Co. v. 
Michigan Cent. R. Co., 8 N.B.2d 93, 
286 IlLApp. 163. 

15 C.J. p 989 note 10. 

Classes of actions 

(1) Generally.—Seney v. Knlght, 
126 N.E. 761, 292 IlL 206, afflrming 
In re Seney, 213 IlLApp. 382—Selz v. 
StaUord. 120 N.B. 462, 284 111. 610, 
reverslng 206 IlLApp. 568—Holmes v. 
Straus. 119 N.B. 708, 283 111. 621, 
modlfying 204 IlLApjp. 306—^Dickes v. 
Magill Welnsheimer Co., 228 IlLApp. 
62. 

(2) In fourth class action, form of 
action is determined by proof.— 
Morse-Hubbard Co. v. Michigan Cent. 
R. Co., 3 N.B.2d 93, 286 IlLApp. 163 
—Winltt V. Kornblith, 248 IlLApp. 
108—Obermeyer v. Wlsconsln Dairy 
Farms Co., 211 IlLApp. 213—Hassell 
V. State Bank of West Pullman, 210 
IlLApp. 373—Donahue v, Wheeling 
Mold & Foundry Co., 206 IlLApp. 301. 

(8) Accordingly, the fact that a 
declaratlon Is in trover instead of 
oaae is immaterial.—^Burge y. Bngle- 
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WGOd Motor Car & Garage Co., 218 
IlLApp. 857. 

Supplementary proceedlngs 
IlL—^Baronskl v. Shust 218 111. 

App. 8. 

6A 111.—Chlcago v. Teamey, 187 IlL 
App. 441—Duquesne Security Co. v. 
Hodgens, 182 IlLApp. 88—^Hamill 
V. Watts, 180 IlLApp. 279. 

15 C.J. p 989 note 18. 

67. IlL—Szulerecki y. Oppenheimer, 
132 N.B. 202, 299 111. 68—Chlcago 
City Bank & Trust Co. v. Kaplan, 
281 IlLApp. 97—^Madlson & Kedzle 
State Bank v. Old Reliable Motor 
Truck Co., 286 IlLApp. 442—^Mac- 
Lean Dnig Co. v. StoefChas, 229 IlL 
App. 492—^Baronskl v, Shust 218 
IlLApp. 8. 

I5 C.J. p 989 note 14. 

Substltuted Service 
IlL—^MacLean Drug Co. v. Stoeffhas, 
229 IlLApp. 492. 

68. IlL—^Damiani v, Proulx, 196 111. 
App. 154—^Wolf V. Timmons, 192 
IlLApp. 121—^Brockhaus y. Gamer, 
188 IlLApp. 560. 

15 C.J. p 989 note 15. 

E'otioe of motlon, where party is 
In default, is unnecessary.—^Butchas 
y. Metropolitan State Bank, 169 N. 
E. 747, 337 111. 612. 

68. IlL—^Wertheimer v. Glanc, 277 
111. App. 389—^Buchsbaum v, Halp- 
er, 265 lll.App. 226—Cooper v. An- 
derson, 246 IlLApp. 1—^Bregman v. 
Friedman, 245 IlLApp. 492—Linden« 
thal V. Northwest State Bank, 221 
IlLApp. 145. 

15 C.J. P 989 note 16. 

Xa fonrth class actions 
.(1) Written pleadlngs are not re- 
quired.—^Winitt v. Kornblith, 248 
IlL 108—Lurle v. Brewer, 248 IlL 
App. 526—John Sexton & Co. v. Eng- 
lish Canning & Mfg. Co., 211 IlLApp. 
604—0'Donnell v. Curran, 210 IlL 
App. 200—Gans v. Lincoln Stars, 
209 IlLApp. 400—linter Ocean Cabl- 
net Co. Y. McLaughlln, 169 IlLApp. 
569—^Blind v. Griffln, 168 IlLApp. 
19—^Bridges v, Engers, 167 IlLApp. 
426—Chlcago. M. & St. P. Ry. Co. v, 
Faithom, 167 IllA.pp. 420, afflrmed 
Chlcago. M. & SL R. R. Co. v. Batch- 
elder, 100 N.B. 496, 267 111. 107. 

(2) The pleadlngs are not control- 
ling.—^Wertheimer v. Glanz, 277 IlL 
App. 389—^Walsh y. Fallis, 266 IlL 
App. 341. 
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as construction of complaints,70 affidavitsji or state- ( ments^^ of claim; statements'^^ or affidavits^^ of. 


(3) Precislon and certainty of 
statement Is not required.—Union 
Bank of Chlcago v. Metropolitan Life 
Ins. Co., 266 Ill.App. 345--Hecht v. 
Goldberg. 204 IlLApp. 441. 

70. 111.—^Meyer v. Ratsky, 264 IU. 
App. 82. 

71. 111.—Giiswold V. H. Pulman & 
Co., 210 Ill.App. 45—Gypsum Pire- 
prooflng Co. v. Nelson & Lewin, 205 
111.App. 460—Bums v. Shoemaker 
172 Ill.App. 290. 

15 C.J. p 990 note 18 [a], [b]. 

Zn attaclimeiLt 

111.—Joslyn V. Simmons, 208 IlLApp. 
256—Levy v. Payne, 204 IlLApp. 
224—Burns v. Shoemaker, 172 111. 
App. 290. 

W. 111.—Lyons V. Kanter, 120 N.E. 
764, 285 111. 336, afflrming 210 111. 
App. 78—^Walter Cabinet Co. v. 
Russell, 96 N.B. 462, 250 IlL 416— 
Thomason v. Chicago Motor Coach 
Co., 1 N.B.2d 729, 284 Ill.App. 593 
. —Citizens’ Securities & Inv. Co. v. 
Dennis, 236 IlLApp. 307—^Mes- 
senger v. Wendell, 211 IlLApp. 374 
—Doyle V. Pallows. 209 IlLApp. 325 
—^Hunt V. Keating, 201 IllA.pp. 
567—^Wasmuth v. Wright, 199 IlL 
App. 527—M. H. Vesta! Co. v. 
Robertson, 199 IlLApp. 518, afflrm- 
ed 115 N.E. 629, 277 IlL 425. 

15 C.J. p 990 note 19. 

Admissions 

HL—^Board of Education of City of 
Chjcago V. Chicago Bonding & 
Surety Co., 218 IlLApp. 20—Nib- 
lack V. Adler, 209 IlLApp. 156. 
See Arthur Wagner Co. v. Galla- 
gher & Speck, 204 IlLApp. 206, 
nilng 

IlL—^Newport v. McPherson, 203 IU. 
App. 208. 

Zn fonrth olass casea 

(1) Sufflciency 'of statement not 

governed by common-law rules.— 
Nicholson v. Kurzdorfer, 15 N,R2d 
50. 295 IlLApp. 617—^Winnick v. 

.ffltna Acceptance Co., 276 Ill.App. 
438—Salduskas v. Robin, 260 IlL 
App. 252. 

(2) Statement of nature of de- 
mand is all that is ordinarlly re¬ 
quired.—People V. Milwaukee Dairy 
Co„ 244 Ill.App. 341—Thon v. Jack- 
son, 221 IlLApp. 358—Kappes v. Ba- 
con, 209 IlLApp. 290—Hodges v. 
Coey, 205 IlLApp. 417—Lyons v. Kan¬ 
ter, 210 IlLApp. 78, afflrmed 120 N: 
B. 764. 285 IlL 336—Cross v. dity of 
Chioago. 198 Ill.App. 177—Perguson 
V. Hale, 162 IlLApp, 623. 

(3) Party sulng need not name 
his action, and If it Is misnamed, his 
rights will not be afCected.—^Detmer 
Woolen Co, v. Arthur Bizon Trans¬ 
fer Co., 167 IlLApp. 408. 

(4) Claim Is what evidence makes 


tt.—^Lurie v. Brewer, 248 IlLApp. 
525. 

(6) Good cause of action must be 
stated.—Lyons v. Kanter, 120 N.E. 
764, 285 IlL 336, affirming 210 IlL 
App. 78—P. N. Matthews & Co. v. 
Lilienthal, 208 IlLApp. 302. 

(6) No statement of claim requir¬ 
ed in replevin action.—Chicago, R. I. 
& P. Ry. Co. V. North American Cold 
Storage Co., 244 IlLApp. 522. 

Slgning 

IlL—^Weinberger v. Werremeyer, 224 
IlLApp. 217. 

Time for objectlon 
IlL—Salduskas v. Robin, 250 IlLApp. 
252. 

Statements and allegations held suf- 
flclent 

IlL—^People V, Milwaukee Dairy Co., 
244 IlLApp. 341—Bunes v. Sander, 
229 IlLApp. 392—^McClunn v. Gil- 
lespie, 227 Ill.App. 400—Wemberg- 
er V. Werremeyer, 224 IlLApp. 
217—Schroeder v. Levy, 222 IlL 
App. 252—^Thon v. Jackson, 221 
IlLApp. 358—Philippe v. Curran, 
218 IlLApp. 517—^Ellis v. Hillison 
& Etten Co.. 211 IlLApp. 581— 
Evans v. Schwartz, 211 IlLApp. 573 
—^Moldenhauer v. Moskalczuk, 211 
IlLApp. 462—Hassell v. State Bank 
of West Pullman, 210 IlLApp. 373 
—Lyons v. Kanter, 210 IlLApp. 78. 
afflrmed 120 N.E. 764. 285 IlL 336 
—Woolton V. R. a Crist, Inc., 210 
IlLApp. 62—Tuli V. Clarke, 209 IlL 
App. 448—^U. S. Eashion & Sample 
Book Co. V. Schmidt, 209 IlLApp. 
240—Cermak v, Schwendel, 209 111. 
App, 189—^Heller v, Speedway Park 
Ass’n, 209 IlLApp. 181—American 
Contractlng & Supply Co. v. Speed¬ 
way Park Ass’n, 209 IlLApp. 177, 
179—Cedvilas v. Sinkus, 20? IlL 
App. 110—^Knudsen v. Helmick, 207 
IlLApp. 98—^Diamond v. Goldsteln, 
205 IlLApp. 633—WaJler v. Rlch- 
ter, 205 IlLApp. 440—Chicago Rys. 
Co. V. Morris, 203 IlLApp. 449— 
Reid V. McKinney, 202 IlLApp. 129 
—Chicago, I. & L. Ry. Co. v. Mon- 
arch Lumber Co., 202 Ill.App. 20— 
Kuzmlerczyk v. Joseph Schlitz 
Brewing Co., 201 IlLApp. 479— 
Wiese v. Meissner, 171 IlLApp. 
697. 

Statements and allegrations held liu 
snfflolent 

IlL—^Ed. Lieberman, Inc., v. South 
Side Furniture & Commlssion 
House, 281 IlLApp. 104—Blanke v. 
Hammel, 256 IlLApp. 251—^Madison 
& Kedzie State Bank v. Old Re- 
liable Motor Truck Co., 236 IU.App. 
442—0*Pizzl V, VaJloy Fruit Co., 
213 IlLApp. 162—Conners v. Wag¬ 
ner, 211 IlLApp. 413—^Lawson v. 
Williams, 211 IU.App. 248—^Mc- 
Carthy v. Morgan, 209 IlLApp. 244 
—^B. I. Du Pont De Nemours Pow- 
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der Co. v. S. R. H. Robinson & Son 
Contractlng Co., 204 IlLApp. 529— 
S. S. Borden Co. v. Western Union 
Telegraph Co., 204 IlLApp. 353— 
Arthur Wagner Co. v. Gallagher 
& Speck, 204 IlLApp. 206—^Ruthow- 
skl v. Marcowsha, 203 IlLApp. 204 
—Levy V. Swift & Co,, 201 IlLApp. 
454—Post & Lester Co. v. Chicago 
Flexible Shaft Co., 199 IlLApp. 637 
—^Fortune Bros. Brewing Co. v. 
Chicago City Ry. Co., 199 IlLApp. 
476—^Rauen v. Benson, 198 IlLApp. 
65. 

tTimeoessary allegatiLons 
IlL—^Winnick v. .Sltna Acceptance 
Co., 276 IlLApp. 438—Capital State 
Sav. Bank v. Larson, 255 IlLApp. 
479—Cermak v. Schwendel, 209 IlL 
App. 189—Smith v. Swlnehart, 209 
IlLApp. 176—Jackson v. Burns, 203 
IlLApp. 196—^Wasmuth v. Wright, 
199 IlLApp. 527. 

Variance 

IlL—Knight v. Seney, 211 IlLApp. 
824—Hunt v. Keating, 201 IlLApp. 
587—Christofana v. Anton, 198 IlL 
App. 151. 
aSotion to strike 

IlL—Orr V. Croissant. 263 IlLApp. 
396—^Mladich v. McEneely, 212 IU. 
App. 436—Chicago Rys. Co. v. Mor¬ 
ris. 203 IlLApp. 449. 

Time for objectlon. 

IlL—^Elaborated Ready Rooflng Co. ▼. 
Hunter, 267 IlLApp. 134—Saldus¬ 
kas V. Robin, 250 Ill.App. 252. 
Walver of defeots 

IlL—^McCarthy v. Morgan, 209 IlL 
App. 244—Ruthowskl v. Marcow- 
ska, 203 IlLApp. 204—Jackson v. 
Bums, 203 IlLApp. 198. 

73. IlL—^Krone Die Casting Co. v. 
Do-Ray Lamp Co., 18 N.B.2d 100, 
297 IlLApp. 602. 

111.—Scholbe v. SchucKardt, 1?7 
N.B. 169, 292 IlL 629, 13 A.L.R. 
247, reversing 212 IlLApp. 663— 
Schrayer v. C. Doering & Son, 211 
IlLApp. 284—^Reid v. McKinney, 

202 IlLApp. 129<—Bradford & Co. v. 

U. S. Tent & Awning Co., 198 IlL 
App. 505—Shimeall v. Liehmann, 
198 IlLApp. 29. 

15 C.J. p 990 note 22. 

Sufflciency 

HL—H. & E. Holding Co. v. W. A. 
Davis Lumber Co., 229 IlLApp. 
409—Taft V. Herley, 211 Ill.App. 
369—Morgan v. Vierllng, 211 IlL 
App. 317, 319—Schrayer v. C, Doer¬ 
ing & Son, 211 I11.APP. 284—^Harrls 

V. Wlllis, 209 ni-App. 401—Gross- 
man v. Cohen, 207 IlLApp. 156— 
Grossfeld & Roe Co, v. William 
Junker Co., 206 IlLApp. 336—Mar- 
shall V. Delaware, L. & W. R. Co., 

203 IlLApp. %220—Johnson v. Hogg, 
202 IlLApp. 253—Reid v. McKin¬ 
ney, 202 IlLApp. 129—Shimeall v. 
Lehmann, 198 RLApp. 29. 
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defense or of merits;'^® answers;^* replications 
bilis of particulars interrogatories and an- 
swers;^® the amendment of pleadings;*® issues, 
proof, and variance;*^ defenses;*® set-oifs and 


counterclaims ;** the burden of proof ;*^ admissi- 
bility** and weight and sulBciency*® of evidence; 
trial,*^ including the right of a judge of a court 


Walver of oTiJectioiLs 

IU.—Scholbe v. Schuchardt, 127 N. 
B. 189, 292 111. 529, 13 A.LuR, 247. 
reverslng 212 lll.App. 663. 

‘7B. 111.—Matthiesaen v. Duntley, 138 

N.E. 178, 307 111. 36—^American 
Hard Rubber Co. v. Howe, 117 N. 
B. 426, 280 111. 431, reversing 203 
IlLApp. 353—J. L. Sugden Adver- 
tislng Co. V. National Trading Co., 
236 IlLApp. 269—John Sexton & 
Co. V. Bnglish Cannlng & Mfg. Co., 
211 IlLApp. 504—^Harrls v. Wlllls, 
209 IlllApp. 401—Stewart v. Junk- 
In, 209 IlLApp. 186—^Douglas State 
Bank v. Chicago Bonding & Sure- 
ty Co., 203 IlLApp. 313—^Heilman 
V. Katz, 201 IlLApp. 488. 

16 C.J. p 990 note 23. 

AdxnlsBlons 

111.—Grand Trunk Western Ry. Co. v. 
Hales & Hunter Co., 233 lll.App. 
109. 

AilldaTlts held suAcieiLt 

IlL—^Matthlossen v. Duntley, 138 N. 
B. 178, 207 111. 86—New York Bond 
& Mortgage Co. v. McWilllaxns, 
263 IlLApp. 404—George, C. Peter- 
son Co. v. Timken Roller Bearing 
Co., 223 IlLApp. 53—Prlndle v. San- 
der, 207 lll.App. 99—^E. I. Du Pont 
De Nemours Powder Co. v. S. R. H. 
Roblnson & Son Contracting Co., 
204 IlLApp. 629—^Mulier v. Walen- 
sky, 204 IlLApp. 352—^Brachas v. 
Sabath & Welsskopf Co., 198 IlL 
App. 357. 

Afldavits lieid insnflioiexit 

111.—Gaaklll v. Nesselroth, 282 IlL 
App. 493—Cohen v. Flaxman, 232 
IlLApp. 240—^Matthlessen v. Dunt¬ 
ley, 225 IlLApp. 249—Heller v. 
Speedway Park As8*n, 209 IlLApp. 

, 181—^American Contracting & Sup- 
ply Co. y. Speedway Park A88’n, | 
209 IlLApp. 177, 179—Waller v. 
Richter, 206 IlLApp. 440—^Heilman 
y. Kata, 201 IlLApp. 488—^Post &| 
Lester Co. y. Chlcago Flexible 
Shaft Co., 199 IlLApp. 637—Was- 
muth V. Wrlght, 199 IlLApp. 527. 

acotion to strlka 

IlL—State Street Purnlture Co. y, 
Armour & Co., 259 IlLApp. 589, 
afflrmed 177 N.B. 702, 346 IlL 160, 
76 A.L.R 1298. 

76. JTotice of motion to strike re- 
quired.—Cralg y. Chlcago Trust 
Co., 236 IllJLpp. 223. 

77. IU.—Cohen v. New York Life 
Ins. Co., 256 IlLApp. 345. 

78. nL—Scola V. Scola, 194 IlLApp. 
836—^Toledo Computlng Scale Co. 
y. Tyden, 141 IlLApp. 21. 

16 aJ. P 990 note 2L ' 

79. IlL—^Armour Graln Co. y. Pltts- 
burgh, a, C. & St L. R. Co., 160 N. 


E. 660, 320 IlL 156 —Woodlawn 

Trust & Sayings Bank v. Donaho, 
239 IlLApp. 168 —Pinckovltch v. 
South Side Elevated R. Co., 211 
IlLApp. 616. 

16 C.J. p 988 note 8 [a], p 989 note 

11 [d]. 

Oorporation not requlred to answer 
lutexrogatoxlds 

IU.—^Armour Grain Co. v. Plttsburgh, 
C.. C. & St. L. R. Co., 160 N.E. 660, 
320 IlL 156. 

80. IlL—Glannola y. Great Northern 
Life Ins. Co., 4 'N.B.2d 802, 287 
IlLApp. 619—Conners v. Wagner, 
211 IlLApp. 413—^Meacham v, Lob- 
dell, 198 IlLApp. 359. 

16 C.J. p 990 note 24. 

Amendment of statement of elaim 
111.—Conners y. Wagner, 211 IlLApp. 
413—^Downs v. Lambur, 210 111 
App. 319—Standard Brewery v. 
Healy, 209 IlLApp. 272—B. I. Du 
Pont De Nemours Powder Co. v. S. 
R. H. Roblnson & Son Contracting 
Co., 204 IlLApp. 629—Geiger v. 
Barrell, 185 IlLApp. 517. 

16 C.J. P 990 note 19 Cg]. 

Amendment of afldAvlt of merlt» 
IlL—^Wallace v. Armstrong, 236 IlL 
App. 457. 

16 C.J. p 990 note 23 [f], [g]. 

8L IlL—^Philippe v. Curran, 218 
IlLApp. 617—Gans y. Lincoln 
Stars, 209 IlLApp. 400—Ruzicka v. 
Lau, 207 IlLApp. 326—^Donahue y. 
Wheeling Mold & Foundry Co., 206 
IlLApp. 301—^Wilson v. Menagh, 
201 IlLApp. 437—^Meseke v. H. 
Piper Co., 198 IlLApp. 826—Kadi- 
son V, Portune Bros. Brewing Co., 
163 IlLApp. 276—Hamlln v. Piser, 
163 IlLApp. 61. 

16 CJ. p 990 note 17. 

82. IU.—^Fllko y. De Gralf, Limited, 

12 N.B.2d 27, 293 Dl.App. 624— 
Ubowlch V. Northern Trust Co., 
281 IlLApp. 109—Grossfeld & Roe 
Co. y. WlUlam Junker Co., 206 111. 
App. 836—J. S. HofBtnan Co. v. 
Sterllng Packing Co., 204 IlLApp. 
531—Meacham y. Lobdell, 198 IlL 
App. 359. 

Defense of lad tiel Corporation 
IlL—^New York Bond & Mortgage Co. 

V. McWllliams, 263 IlLApp. 404. 
Dquitable defenses 
IlL—Kessler y. Aller, 6 N.E.2d 761, 
287 IlLApp. 606. 

83. IlL-Barry y. Knight, 16 N.B.2d 
999, 296 IlLApp. 277—^Harris v. 
Willis, 209 IlLApp. 401—P. N. Mat- 
thews & Co. V. Llllentbal, 208 IlL 
App. 302—^Post & Lester Co. v. 
Chlcago Flexible Shaft Co., 199 IU. 
App. 637. 

16 CJ. p 990 note 27. 
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Under Clvil Fraotloe Act 
IlL—Barry v. Knight, 16 N.B.2d 999, 
296 IlLApp. 277. 

Sdi IlL—^Duquesne Securlty Co. y. 
Hodgens, 182 IlLApp. 88. 

85w IlL—Siotka y. Rappaport, 234 
IlLApp. 676—Gueira v. Rocco, 181 
IlLApp. 628. 

15 C.J. p 990 note 29. 

Evidence admisslble 
IlL—Kessler v, Aller, 5 N.B.2d 761, 
287 IlLApp. 606—Herdien v. Jones, 
202 IlLApp. 172—^Hulbert v. Rich¬ 
ter, 199 IlLApp. 435. 

Evidence inadmisstble 
IlL—Siotka V. Rappaport, 234 HL 
App. 576—^Kaperonis v. Kalodimos 
Bros. Ice Cream & Candy Co., 209 
IlLApp. 242—Smith v. Lord & 
Bushnell Co., 199 IlLApp. 582. 

86. IlL—Burge v. Bnglewood Motor 
Car & Garage Co., 213 IlLApp. 857 
—G. BC. Hammond Co. v. Ford, 2H 
IlLApp. 490—^Weiss v. Com, 203 
IlLApp. 261—^Prankel v. Salzen- 
stein, 198 IlLApp. 863—Meacham 
V. Lobdell, 198 IlLApp. 359. 

15 CJ. p 991 note 30. 

87. IlL—Central Bond & Mortgage 
Co. V. Roescr, 163 N.E. 732, 323 EL 
90—^P. M. Woodsmall Const. Co. v, 
Hali, 198 lU-App. 250. 

15 C.J. p 991 note 32. 

Partionlar matters 

<1) Blection between causes of ac- 
tlon.—Graham y. Dr. Pratt Inat, 163 
IlLApp. 91. 

(2) Right to jury trial.—Central 
Bond & Mortgage Co. v. Roeser, 153 
N.E. 732, 823 DL 90—16 CJ. p 991 
note 38. 

(3) Flndlngs.—^Kee & Chapell 
Dairy Co. y. Pennsylyanla Co., 126 
N.E. 179, 291 IlL 248—Lippel & Feit 
V. Horan, 8 N.E.2d 845, 286 IlLApp. 
609. 

(4) Verdlcts.—Pltts v. Kelly, 284 
IlLApp. 403—Messenger v. Wendell, 
211 IlLApp. 874—Meacham v. Lob¬ 
dell, 198 IlLApp. 359. 

(5) Dlrection of yerdicts.—^Pltts v. 
Kelly, 234 IlLApp. 403—Jeifrls v. Ay- 
er, etc., Tie Co., 184 IlLApp. 683. 
Xnstraotioxis 

(1) In general.—^PauUck y. Nation¬ 
al Bank of Republic, 279 IlLApp. 160 
—^Krupp V. National Fur Dressing 
& Dyeing Co., 250 IlLApp. 282— 
Howe V. Pulton, 225 IlLApp. 689-:- 
Markus v. .^tna Ins. Co. of Hartford. 
Conn., 209 IlLApp. 491—Northern 
Coal & Supply Co. y. Mueller Bros. 
Fuel Co., 171 IlLApp. 342—^Lepman 
y. Bmployers' Liabillty Assur. Cor¬ 
poration, Ltd., of London, 170 IU* 



21 C.J.S. 


COURTS 


§ 260 


of another city to sit;^* judgments^» and orders or vacation®^ of judgments; damages^^ and execu- 
and the entry thereof,®® including the lien there- tions;®® also continuances,®'^ dismissals,®^ non- 
of;^l judgments by default;92 the modificationes 


App. 379—Kraft v. Jefferson, 150 111. j 
App. 110. 

15 C.J. p 991 note 34. 

(2) Time for objection.—Bent v. 
Shirnald, 159 IILApp. 552. 

(3) Purpose of nile of court re- 
spectingr objectione to charg^e.—Sie- 
gel V. Motor Vehicle Casualty Co., 
4 N.E.2d 806, 287 Ill.App. 613. 

88. 111.—^People v. Fitzpatrick, 192 
IILApp. 125. 

83. 111.—^Bruner v. Grand Trunk 
Western Ry. Co., 160 N.E. 266, 319 
111. 421, affirmingr 236 Ill.App. 641 
—OKeefe Bros. Co. v. Finder, 237 
IILApp. 476—Halberff v. Fick, 218 
IILApp. 223—Marshall Field & Co. 
V. Nyman, 210 IILApp. 214, af- 
flrmed 120 N.E. 766. See Kem v. 
Foster, 207 IILApp. 362. ' 

15 C.J. p 991 note 40. 

Propex jndgrmentB 

111.—^Byrne v. Meites, 10 N.E.2d 684, 
292 IILApp. 197—J. L. Sugden Ad- 
vertising Co. v. National Trading 
Co., 236 I11A.PP. 269—Hali v, SraSdl. 
221 IILApp. 211—Gottlleb v. An¬ 
drews & Co., 211 IILApp. 499— 
Victor Electric Co. v. Miller, 199 
IILApp. 677. 

Zmpxopex jndgine&tB 
111.—^Fara v. Rellable Fumiture Mfg. 
Co., 237 IILApp. 460—Madison & 
Kedzie State Bank v. Old Reliable 
Motor Tnick Co., 236 IILApp. 442 
—Doyle V. Fallows, 209 IILApp. 
325. 

Agalnst one of several defeadants 

111.—Bruner v. Grand Trunk West¬ 
ern Ry. Co., 160 N.E. 266, 319 111. 
421, affirmlng 236 IILApp, 641— 
Belke V. Bush, 213 IILApp. 29— 
Doyle V. Fallows, 209 Ill.App. 825 
—Umlauf V. Chacamas Tropical 
Products Co., 209 IILApp. 291. 
fhunniary jndgweiits 
IlL—Filko V. De Graff, Limited, 12 
N.E.2d 27, 293 IILApp. 624—Ratner 
V. Bartholomee, 282 IILApp. 298. 
SOu IlL—W. F. Hallam' & Co. v. 

Massey, 207 IILApp. 417. 

15 C.J. p 991 notes 41, 42. 

91. IlL—Lott V. Davls, 106 N.E. 179, 
264 IlL 272. 

82. IlL—^Lyons v. Blanter, 120 N.E. 
764, 286 IlL 336, afflrming 210 IlL 
App. 78—Moore v. Robbins Ma- 
chinery & Supply Co., 252 IILApp. 
24—^Breakstone v. Obsbaum, 210 
IILApp. 226—Harris v. Wlllls, 209 
I11A.PP. 401. 

15 C.J. p 991 note 43. 

Wliexe stat^ment of olalm Insnffiolent 
IlL—^Lyons v. Kanter, 120 N.E, 76*4, 
285 IlL 336, afflrming 210 DLApp. 

' 78—^Ed. Lieberman, Inc., v. South 
Side Fumiture & Commisslon 


House, 281 IILApp. 104—Ruthow- 
ski V. Marcowska, 203 IILApp. 204 
—Carter v. Crlst, 199 IILApp. 371. 

Where affldavlt of mezits not iUed 
wlthln time 

IlL—Cedvilas v. Sinkus, 209 IILApp. 

110 . 

93. 111.—Mazer v. Schaefer, 19 N. 
E.2d 765, 299 IILApp. 612—Mazor 
V. Handler, 208 IILApp. 312. 

15 C.J. p 991 note 44. 

94. m.—^People ex reL Lax v. Bhler, 
187 N.E. 630, 353 IlL 595—Feldman 
V. Glenn, 258 IlL 260—^Edward 
Greenstone Fumiture Co. v. Oliver, 
233 IILApp. 184—Orient Mfg. Co' 
V. Channell, 209 IILApp. 438. 

16 C.J. p 991 note 45. 

Motlon in genexal must be made 
within thirty days after entry of 
Judgment.—^Edward Greenstone Fur- 
niture Co. v. Oliver, 233 IILApp. 184 
— Schick V. Durham, 209 IILApp. 266 
— Colllns V. Drab, 209 IILApp. 447 
—Orient Mfg. Co. v. Channell, 209 
IILApp. 438—^Kern v. Foster, 207 Hl. 
App. 362. 

Kotioa ia. aatnre of wxlt of enor 
coxam nobis may be made more than 
thirty days after ftnal judgment.— 
Mazer v. Schaefer. 19 N.B.2d 765, 299 
IILApp. 612—Central Cleaners and 
Dyers v. Schild, 1 N.B.2d 90, 224 IlL 
App. 267—Collins v. Drab, 209 111. 
App. 447. 

Pctition to vacate 

(1) May be filed after thirty days 
from the date judgment is entered. 
—Welley v. Klein, 267 IILApp. 171. 

(2) Nature and effect of proceed- 
ing.—^De Stefano v. Miles, 268 IlL 
App. 363—Welley v. Klein, 257 IlL 
App. 171—Izzi V. lalongo, 248 IlL 
App. 90—^Doyle v. Fallows, 207 IlL 
App. 5. 

(3) Power and jurisdlction of 
court.—People ex rei. Lax v. Bhler, 
187 N.B. 630, 363 IlL 695—Mazer v. 
Schaefer. 19 N.E.2d 765, 299 IILApp. 
612—^Fendrich v. Koziol, 15 N.E.2d 
31, 296 IILApp. 614—De Stefano v. 
Miles, 268 IILApp. 353—^Welley, v. 
Klein, 257 IILApp. 171—Gottschall v. 
Kimbark State Bank, 220 IILApp. 473 
'—American Surety Co. of New York 
V. Bliss, 214 IILApp. 463 — ^Doyle v.. 
Fallows, 207 Ill.App. 6. 

(4) Form and contents of petitlon. 
—^Martinkus v. Bartkus, 15 N.E.2d 
907, 296 IILApp. 637—Gold v. River- 
view Park Co., 8 N.B.2d 350, 286 IlL 
App. 608—Welley v, Klein, 267 IlL 
App. 171—Craig v. Chicago Trust 
Co., 236 IILApp. 223—American Sure- 
ty Co. of New York v. Bliss, 214 HI. 
App. 463. 


<5) Effect of defects in motion and 
affldavit.—Finlen v. Skelly, 141 N. 
E. 388, 310 IlL 170. 

(6) Hearing.—Ijnbrie v. Bear, 230 
IILApp, 166. 

(7) Evidence.— Izzl v. lalongo, 248 
IILApp. 90. 

By appeal ox blll in eaulty 
A dnal judgment of the municipal 
court may be modifted or set aside 
after thirty days from the date such. 
judgment becomes final.—Mazer v. 
Schaefer, 19 N.E.2d 766, 299 IILApp. 
612. 

Gronnds for vacatlon 
IlL—Castro v. Smuvawsky, 16 N.E. 
2d 171, 296 IILApp. 639—Ed. Lie¬ 
berman, Inc., V. South Side Fur- 
niture & Commisslon House, 281 
IILApp. 104—Kahn v. Rasof, 263 
IILApp. 646—Rosenthal v. Wald, 
252 IILApp. 383—Izzl v. lalongo, 
248 IILApp. 90—^Fara v. Reliable 
Fumiture Mfg. Co., 237 Ill.App. 
460—Imbrie v. Bear, 230 IILApp. 
155—Orient Mfg. Co. v. Channell, 
209 IILApp. 438—^Doyle v, Fallows, 
207 IILApp. 5. 

Waivex 

(1) Of motlon to vacate.—McCoy 
V. Acme Automatic Printing Co., 115 
N.B. 1032, 278 IlL 276, reverslng 200 
IILApp. 65. 

(2) Of insufficlency of petition to 
vacate.—Collateral Flnance Co. v. 
Bermfim, IILApp.. 20 N.E.2d 820. 

(3) Of right to complain of order 
vacating judgment.—Central Bond & 
Mortgage Co. v. Roeser, 163 N.E. 732, 
323 IlL 90. 

IlL—Kidd & Co. v. North Amer¬ 
ican Provislon Co., 249 IILApp. 28. 

9flL IlL—Chicago City Bank & Trust 
Co. v. Kaplan, 281 IILApp. 97— 
People v. Traeger, 218 lllA.pp. 167. 

97. IlL—Garlick v. Shane, 209 IlL 
App. 497—^Bent v. Slade, 189 IlL 
App. 105. 

Bestoxatlon of oonttnned oasas to 
txlal oalendar 

(1) Power of chief justice.—Car- 
rolL Schendorf & Boenicke v. Has- 
tings. 259 IILApp. 564. 

(2) Necessity for notice 'to par¬ 
ties and vacatlon of general continu- 
ance.—Carroll, Schendorf & Boenicke 
V. Haatingrs, supra. 

90L IlL—Charles Friend & Co. v. 
Goldsmith & Seidel Co., 138 N.E. 
185, 307 IlL 45, afflrming 224 IlL 
App. 336—Philadelphia Rapld 
Transit Co. v. Coast Fir & Cedar 
Products Co., 241 IILApp. 320— 
Messenger v. Wendell, 211 llLApx); 
374. 

16 C.J. p 991 note 38. 
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late jurisdiction, considered below in §§ 352-363; 
decisions reviewable;^ the presentation and reser- 
Also there have been a number of decisions relat- vation of grounds of review the requisitos and 
ing to appeals from this court,^ including adjudica- proceedings for the transfer of the causethe rec- 
tions in regard to the nature and grounds of appel- ord and proceedings not of record;® the hearing or 


Sd. ni. —^American Shipping Co. v. 
Henderson. 216 Ill.App. 175—Kil- 
roy V. Justrite Mlg, Co^ 209 111. 
App. 499. 

15 C.J. p 991 note 39. 

l. SufflolejLcy of certffled copy of 
the record of a Judgment order.— 
W. F. Hallam & Co. v. Massey, 207 
IlLApp. 417. 

Amendnxent 

111.—^People V. Welnstein. 163 IlLApp. 
55, reversed on other grounds 99 
N.E. 589, 255 111. 530. 
fl. 111.—Kellogg V. Kellogg, 20 N.E. 
2d 685, 371 111. 241. 

16 C.J. p 991 note 48. 

3. 111.—United Newspapers Maga- 
zine Corporation v. United Adver- 
tislng Cos., 17 N.E.2d 845. 297 111. 
App. 637—^Walley v. Klein, 257 111. 
App. 171—^Rice V. Goldsteln, 234 
IlLApp. 448—Cohen v. Flaxman, 

232 IlLApp. 240—Imhrle v. Bear, 
230 IlLApp. 155—MacLean Drug 
Co. V. StoefThas, 229 IlLApp. 492— 
H. & B. Holding Co. v. W. A. Da- 
vls Lumber Co., 229 IlLApp. 409— 
Llnk V. Skeeles, 207 Ill.App. 48. 

16 O.J. P 991 note 48 [b]. 

4b 111.—Central Bond & Mortgage 
Co. V. Roeser, 153 N.E. 732, 323 
' 111. 99—Maleckl v. Heldman, 199 
IlLApp. 484. 

Adherenoe to theory puxsued Jbelow 

m. —^Hochschlld V. Goddard Tool Co., 

233 IlLApp. 66—Wolf v. Ladd, 220 
IlLApp. 312. 

Estoppel to allega or walver of er¬ 
ror 

IlL—Cutler v. Gardlner Metal Co., 
226 IlLApp. 497—Qrossman v. 
Nichols, 223 IlLApp. 297—Grafton 
V. North-American Transp, & Trad- 
Ing Co., 216 IlLApp. 262—Teich v. 
Ayer, 218 IlLApp. 41—Belke v. 
Bush, 218 m.App. 29—Hairis v. 
Willls, 209 IlLApp. 401—^Brook v. 
Smerllng, 204 Ill.App. 260—^Rezek 
V. Grosch, 196 IlLApp. 164—^Rosen- 
thal V. Tumer, 192 IlLApp. 9^— 
Smlth V. Bankers* Engineerlng Co., 
186 IlLApp. 116. 

ISotloa for dlreoted ▼erdlet 
IlL—Chicago, R. L & P. R. Co. v. 
North American Cold Storage Co., 
244 IlLApp. 622. 

NeeesBity for jnibmisslon. of ilndlngs 
of faot and proposltloxui of law 
IU.—Kagan v. Qillett, 269 111.App. 
311. 

4 C.J. p 667 note 87 [b]—16 C.J. p 
991 note 48 [c]. 

Objeotloxui to Instmotloxui 
IlL—Liawson v. Beaudry, 9 N.E.2d 
260, 290 IlLApp. .612—^PaijUck v.. 


National Bank of Republic, 279 IlL 
App. 160—^Nestler v. Pure Silk 
Hoslery Mills, 242 IlLApp. 161— 
Miller V. Lake View State Bank, 
240 IlLApp. 895—^Howe v. Fulton, 
226 IlLApp. 689. 

Qnestlons not ralsed and properly 
presrexved for rerlew 
IlL—Central Bond & Mortgage Co. 
V. Roeser, 163 N.E. 732, 323 111. 90 
—^United Newspapers Magazlne 
Corporation v. United Advertising 
Cos., 17 N.E.2d 346, 297 IlLApp. 637 
—Chlcago City Bank & Trust Co. 
V. Kaplan, 281 IlLApp. 97—V/ein- 
stein V. Morris, 281 IlLApp. 12— 
Tarjan, for Use of Lefkow, v. Na¬ 
tional Surety Co., 268 IlLApp. 232 
—Chicago, R. I. & P. R Co. v. 
North American Cold Storage Co., 
244 IlLApp. 522—StanfLeld v. Frank 
Parmelee Co., 223 IlLApp. 1'99— 
Philippe V. Curran, 218 IlLApp. 617 
—Board of Education of City of 
Chicago V. Chicago Bondlng & 
Surety Co., 218 IlLApp. 20—John 
Sexton & Co. v. English Oanning 
& Mfg. Co., 211 IlLApp. 604— 
0’Donnell v, Curran, 210 IlLApp. 
200—^Tull V. Clarke, 209 IlLApp. 
448—Knudsen v, Helmick, 207 IlL 
App. 98—Woods V. McCrimmlr;, 204 
ItLApp. 399—Dahlgren v. Israel, 
204 ‘IlLApp. 340—Reid v. McKln- 
ney, 202 IlLApp. 129—Chicago, I. 
& Ij. Ry. Co. V. Monarch Lumber 
Co., 202 IlLApp. 20—Malecki v. 
Heldman, 199 IlLApp, 484. 

6. IlL—^Kellogg V. Kellogg, 20 N.E. 

2d 586, 371 111. 241. 

Bond 

IlL—^Alexander BC. Revell & Co. v. 
C. H. Morgan Grocery Co., 211 IlL 
App. 265—^Meyer v. Providers' Life 
A&sur. Co., 208 IlLApp. 223—Shep- 
pard-Slrassheim Co. v. Nickas, 207 
IlLApp. 370—^Mioduszewski v. Spo- 
ganltz, 205 IlLApp. 33L 
Notios of appeal. 

IlL—^Kellogg V. Kellogg, 20 N.E.2d 
686, 371 111. 241. 

Wrlt of error 

m. —City of Chicago v. Chicago S. 
S. Lines, 159 N.E. 801, 828 IlL 
809—Central Bond & Mortgage Co. 
V, Roeser. 163 N.E. 723, 323 IlL 90 
—^Williams v. Webster Hotel Co., 
146 N.E. 622, 816 IlL 64—Posner v. 
Wechter, 276 IlLApp. 138—^Welley 
V. Klein, 267 IlLApp. 171—^Doyle v. 
Fallows, 207 IlLApp. 6. 

6. IlL-^Pauler v. Bates, 166 N.E. 
49. 334 111. 338—Kilgore Linotyp- 
Ing Co. V. Shanin, 209 IlLApp. 550. 
See Louls Weber & Co. v. Hot 
Point Electric Heatlng Co., 209 HL 
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App. 437—Cronin v, Court of Hon¬ 
or, 205 IlLApp. 443. 

15 C.J. p 991 note 48 [g]. 

Matters to be sliown by record 
Cl) Jurisdiction of court.—^De Ste- 
fano V. Miles, 268 IlLApp. 353. 

(2) Rules of court.—People v. Mil- 
waukee Dalry Co., 244 IlLApp*. 341 
—John Sexton & Co. v. English Can- 
ning & Mfg. Co., 211 'IlLApp. 504— 
Warren Jewelry Co. v. Kaul, 207 IlL 
App. 134—Obermeyer v. Wisconsin 
Dairy Farms Co., 199 IlLApp. 668. 

(3) Other matters.—0’Keefe Bros. 
V. Finder, 237 IlLApp. 476—Louls 
Weber & Co. v. Hot Point Electric 
Heating Co., 209 IlLApp. 437—^Vaughn 
V. City of Chicago, 198 IlLApp. 100. 
BIU of exceptione 

(1) Where used.—^Pauler v. Bates, 
166 N.E. 49, 334 111. 338—Harris v. 
Willls, 209 IlLApp. 401—Grossman v, 
Cohen, 207 IlLApp. 156—Weingarden 
V. Weinberg, 203 IlLApp. 228. 

(2) Where not used.—^Harmon v. 
Callahan, 121 N.E. 194, 286 111. 59. 
reverslng 207 IlLApp. 606—State 
Street Furni ture Co. v. Armour & 
Co., 269 IlLApp. 689. affirmed 177 N. 
E. 702, 345 IlL 160, 76 A.L.R 1298— 
City of Chicago v. Boller, 203 IlL 
App. 281—City of Chicago v. Simo- 
netti, 203 Ill.App. 279. 

(3) Sufflcienoy,—^De Stefano v. 
Miles, 268 IlLApp. 363—Dorettl v. 
George E. Rice Potato Co., 210 IlL 
App. 300. 

(4) Presentation, settlement, sign- 
ing, and flllng.—^People v. Lyle, 160 
N.E. 742, 329 IU. 418—Central Bond 
& Mortgage Co. v. Roeser, 153 N.E. 
732, 823 111. 90—Williams v. Web¬ 
ster Hotel Co., 146 N.E. 622, 316 IlL 
64—Koscal v. Wolfson, 215 IlLApp. 
1—Leinert v. Jeflris, 210 Ill.App. 74 
—^Haines v. ICnowlton Danderine Ce., 
156 IU.App. 408, affirmod 93 N.E. 743, 
248 111. 269—15 C.J. p 991 note 48 
[e]. CfL CZL 

(5) Jurisdiction of munlclpal court,. 
as to.—^Butterick Pub. Co. v. FL 
Dearbom Nat. Bank, i67 IlLApp. 603. 
Stateonent of facts 

111.—^Haggenjos v. City of Chicago, 
168 N.E. 661, 336 111. 673—l^atioual 
Weeklies, Inc., v. Klein, 262 IlL 
App. 146—Leguriates v. E. F. Mc¬ 
Donald & Co., 210 IlLApp. 160—* 
Morsbach v. WaddelL 210 IlLApp.. 
, 12—^Watson v. Chicago Bldg. ConsL. 
Co., 209 IlLApp. 434.'■ 

15 C.J. p 989 note 11 tbL 

Traavozlpt and stenographlc repoit 
IlL—Marshall Field & Co, v. Nyman., 
12p N,E. 756„ 2^6 JUL 806. afflrm- 
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rehearing* and there have been a number of deci- position of the causeand liabilitics on bonds and 
sions relating to review the determination or dis- undertakings.^® 


inff 210 111.App. 214—Wohlberg: v. 
Merchants’ Reserve Life Ins, Co., 
213 Ill.App. 389—Newton v. Ohren- 
steln, 211 Ill.App. 304—Caruthers 
V. Macaluso, 209 Ill.App. 642—^Har- 
kins V. Sherwood, 207 IlLApp. 24— 
City of Chlcagro v. Boller, 203 111. 
App. 282—City of Chicago v. Bol¬ 
ler, 203 Ill.App. 282—^Welssv. Com, 
203 111.App. 261. 

15 C.J. p 989 note 11 [a], p 991 note 
48 [h]-[k]. 

Clerk’8 reooxd 

Aetion of municipal court can be 
shown only by clerk^s record and thls 
cannot be Impeached by clerk, Judge, 
or other evidence.—People v. Lyle, 
160 N.E. 742, 329 111. 418. 
Coxnmon-law record 
tll._-Welley v. Klein, 257 IlLApp. 
171. 

duthentication aad eertiflcatioii 
[11.—Pauler v. Bates, 166 N.E. 49, 
334 IlL 338—City of Chlcsago v. 
Walsh, 207 IlLApp. 60. 
dmendnient and correctiLon 
[11.—^Weinstein v. Morris, 281 111. 
App. 12. 

r. IlL—De Stefano v. Miles, 268 Hl. 
App. 353. 

3L IlL—^McConnaughy v. Gage. 252 
IlLApp. 17—^Bowser v. Musical 
Courier Co., 211 IlLApp. 372—Wolf 
V. Dick, 209 IlLApp. 626—CorrigaLn 
y. Harrls, 207 IlLApp. 291. 
PresnmptlDxis 

(1) On appeal all reasonable pre- 
tumptlons will be indulged in favor 
»f the correetness of the Judgment 
»r order from which the appeal was 
aken.—^Dazey v, Williams, 262 IlL 
^pp. 329—Salduskas v. Robin, 250 IlL 
»lPP. 252—Wlnltt V. Kombllth, 248 
ll.App. 108—^Victor v Warner, 248 
ll.App. 36—0*Keefe Bros. Co. v. 
i^Inder, 237 IlLApp. 476—Charles 
''rlend & Co. v. Goldsmlth & Seldel 
Jo.. 224 IlLApp. 336, afflrmed 138 IST. 
1 185—^Hlrster v. Strehmann, 222 
ll.App. 593—^American Spira! Pipej 
Vorks V. Universal 011 Products Co., 
20 IlLApp. 383—Halberg v. Fick, 
18 Ill.App. 223—^Krug Coal Co. v. C. 

Blake Co., 218 IlLApp. 86—Mes- 
enger v. Wendell, 211 IlLApp. 374 
-Smith V. Swinehart, 209 IlLApp. 
76—Harrls v. Wlllls, 209 IlLApp. 
01—Sheppard-Strassheim Co. v. 
'■Ickas, 207 IlLApp. 370—^Ramp v. W. 

. Rooney Co., 207 IlLApp. 349—City 
f Chicago V. Walsh, 207 IlLApp. 60 
-Harklns v. Sherwood, 207 IlLApp. 

1—Russell V. Cochran, 204 IlLApp. 
18—Parrell v. Stafltord, 203 IlLApp. 
)7—0*Brlen v. Salerno, 203 IlLApp. 
>6—City of Chicago v. Slmonettl, 
)3 IlLApp. 279—Welngarden v. 
'■einberg. 203 IlLApp. 228—^Walsh v. 
Ity of Chicago, 201 IlLApp. 584— 
ew City Produce Co. v. Wall, 201 


IlLApp. 473—Hamming v. Roland, 198 
IlLApp. 91—Jackson v. Grand Cross¬ 
ing Tack Co., 191 IlLApp. 375. 

(2) Such presumptions cannot be 
drawn, however, where contrary to 
the record.—Central Bond & Mort- 
gage Co. V. Roeser, 153 N.B. 732, 323 
111. 90—People v. Milwaukee Dairy 
Co., 244 IlLApp. 341. 

Propositions of law 
IlL—^Village of River Porest v. 
Forbes, 2 N.E.2d 681, 285 IlLApp. 
581. 

Bvldeii.ee may be ezamined by su¬ 
preme court to determine the Issues 
where there were no written plead- 
ings.—^Kee & Chapell Dairy Co. v. 
Pennsylvania Co.. 126 N.E. 179, 291 
IlL 248. 

Froofs offered at the txlal deter- 
Tnine the rlghts of the parties on ap¬ 
peal.—^McConnaughy v. Gage, 252 IlL 
App. 17. 

Beverslble error 

IlL—Stewart v. Junkin, 209 IlLApp. 
186—Boyle Ice Co. v. California 
Ice Co., 194 IlLApp. 476—^Hesse v. 
ZalCke, 183 IlLApp. 160. 

BCannless error 

IlL—Sher v. Robinson, 131 N.E. 638, 
298 IlL 181—Hosking v. Southern 
Pac. Co., 90 N.E. 669, 243 IlL 320 
—^Hochschild v. Goddard Tool Co., 
233 IlLApp. 66—^Thon v. Jackson, 
221 Ill.App. 358—National Printing 
& Engravlng Co. v. Wintemitz, 207 
IlLApp. 61—^Kuzmlerczyk v. Joseph 
Schlitz Brewing Co., 201 IlLApp. 
479—Texas Co. v. Consolidated Ad- 
Justment Co., 198 IlLApp. 192— 
Galveston Shoe & Hat Co. v. Con¬ 
solidated Adjustment Co., 198 111. 
App. 191. 

TTse of STUnniary Jndgmeoat method 

prescribed by civil practlce act is 
subject to review only in case it has 
resulted in an unjust judgmenL— 
Ratner v. Bartholomee, 282 IlLApp. 
298. 

Deolslon of appellate oonrt 
IlL—^Dandyline Co. v. Llnsk, 128 N. 
E. 820, 295 IlL 69, reversing 216 
IlLApp. 479—^Knight v. Seney, 124 
N.E. 813. 290 I:L 11—Great North¬ 
ern Refining Co. v. D. K. Jeffris 
Lumber Co., 139 N.B. 694, 308 IlL 
342, reversing 226 IlLApp. 277. 

9. IlL—^Williams v. Webster Hotel 
Co., 146 N.E. 622, 315 IlL 64—Sta- 
ley V. Snow, 209 IlLApp. 462—Selle 
V. Rosenstiel, 197 IlLApp. 637. 
AfDLzmuice 

The judgment of the municipal 
court will be aflOirmed where there is 
no error or where the record as it 
stands does not clearly show error, 
—City of Chicago v. Bowman Dairy 
Co., 10 N.E.2d 994, 292 IlLApp. 826 
—Amstein v. Davls, 6 N.E.2d 246, 
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287 IlLApp. 469—XJbowlch v. North¬ 
ern Trust Co., 281 IlLApp. 109— 
Dickes V. Magill Weinsheimer Co., 
228 IlLApp. 62—Wohlberg v. Mer¬ 
chants’ Reserve Life Ins. Co., 213 
Ill.App. 389—Manning v. Tobey Fur- 
nlture Co., 211 IlLApp. 622—Sllver- 
man v. Korshak, 211 IlLApp. 606— 
Pratt V. Indian River Garden Corpo¬ 
ration, 211 Ill.App. 505—Caruthers v. 
Macaluso. 209 IlLApp. 542—Colonial 
Trust & Savings Bank v. Sandoval 
Zinc Co., 209 IlLApp. 632—Union Rlb- 
bon & Carbon Co. v. Sldney Morris & 
Co., 209 IlLApp. 294—Lowenthal v. 
Williams, 207 IlLApp. 137—Thomp¬ 
son V. Hale. 204 IlLApp. 247—City 
of Chicago v. Boller, 203 IlLApp. 
282—Seawell v. Oregon Short Line 
R. Co., 202 IlLApp. 128, afflrmed 115 
N.B. 861, 278 IlL 122—Dranickl v. 
Oglozinskl, 201 IlLApp. 511. 

Beversal 

A judgment or order of the mu¬ 
nicipal court will be reversed where 
the record properly shows that re- 
versible error has been committed.— 
Brian v. H. A. Bom Packers’ Sup- 
ply Co., 203 IlLApp. 262—Bennett v. 
Baxter, 202 IlLApp. 236—Thomton 
Helmick, 201 IlLApp. 592—Levy v. 
Swift & Co., 201 IlLApp. 454. 

(1) Where cause should be re- 
manded.—^Williams v. Webster Hotel 
Co., 146 N.E. 622, 316 IlL 64—Bren- 
nan v. Ideal Heating Co., 201 IlLApp. 
469. 

(2) Where cause should not be re- 
manded.—Bryan v. Pilgrim Nat. Life 
Ins. Co., 13 N.E.2d 860, 294 IlLApp. 
356—^Dandyline Co. v. Linsk, 226 IlL 
App, 696—^MeCarthy v. Morgan, 209 
IlLApp. 244. 

ModlllcatioiL of yerdiot 
IlL—^American Appraisal Co. v. Pio, 
246 IlLApp. 467. 

Determination of amonnt of damages 
IlL—Seiders v. Henry, 180 N.E. 462, 
347 IlL 467, reversing 259 IlLApp. 
427. 

CoBisoUdated canses 

Opinion of appellate court on cause 
as to which complete record was flled 
was controlling as to Consolidated 
causes despite objection of appellee, 
where he failed to supply the full 
record of the Consolidated causes.— 
Shraiberg Mfg. Co. v. Boston Ins. 
Co., 246 IlLApp. 196. 

10. On appeal bond 
IlL—Corning Glass Works v. Adel- 
man, 248 IlLApp. 39. 

On stay bond 

IlL—Paulin v. American Surety Co. 

of New York, 204 IlLApp. 218. 
Effeot of other agreements 
111.—Corning Glass Works v. Adel- 
man, 248 Ill.App. 39. 
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§ 261. Indiana 

The Circuit courte are courts of general origfnal Ju- 
risdictlon, and the City, municipal, and commissioners' 
courts are courts of limited Jurlsdlctlon. 

The Circuit courts of Indiana have original juris- 
diction in all cases at law and in equity,^^ as well as 
the same jurisdiction previously exercised by the 
courts of common pleas.^^ There have been deci- 
sions respecting the superior courts,including de- 
cisions as to their jurisdiction,and as to review 
of their proceedings.^^ There have also been de- 


cisions respecting the city,i® municipal,i7 and com- 

missioners'i8 courts, 

§ 262. lowa 

The district courts have general, original Jurlsdlctlon. 
There have been decislons respecting superior, munlcipal, 
and mayor’s courts. 

The district courts are courts of general, original 
jurisdiction in Iowa.i® There have been decisions 
respecting the municipal courts,20 including deci¬ 
sions as to their jurisdiction,2i procedure,22 and the 


SztexLt of UablUty 

(1) Damages.—^Matairese v. Kona- 
co, 274 IlLApp. 467. 

(2) Attomey*s fees.—^Matarrese v. 
Monaco, supra. 

▲ctloiui 091 boxLd or uudertaldiiff 

(1) Defenses.—Tarjan, for Use of 
Lefkow, V. National Surety Co., 268 
111.App 232. 

(2) Evidence.—Tarjan. for Use of 
Lefkow, V. National Surety Co.. su¬ 
pra—Corning Glass Works v. Adel- 
man, 248 XlLApp. 39. 

IX. Ind.—^Royal Ins. Co., Limited, 
of Liverpool v. Stewart, 129 N.E. 
853, 190 Ind. 444. 

15 C.J. p 991 notes 60, 51. 
AppointnLent of receivers 
Ind.—^Pllllod V. Angola Railway & 
Power Co., 91 N.E. 829, 46 Ind.App. 
719. 

12. Ind.—HolUngsworth v. State, 12 
N.E. 490, 111 Ind. 289. 

15 CJ. p 992 note 56. 

13. Statntory or legrlslatlvo ooturts 
Ind.—^Fenstermacher v. Indianapolls 

Times Pub. Co., 1 N.B.2d 666. 102 
Ind.App. 189. 

14. Ind.—Penstermacher y. Indlan- 
apolis Times Pub. Co., supra. 

15 C.J. p 991 note 62. 

Cotuts of gonexal Juxlsdiotioii 
Ind.—State ex rei. Allman v. Superi¬ 
or Court for Grant County, 19 N.E. 
2d 467—State ex reL American 
Trust & Savings Bank v. Superior 
Court of Vanderburgh County, 188 
N.E. 203, 206 Ind. 1. 

16w Beclsionji rsYiewabl» 

Ind.—Northern Indiana Gas & Elec¬ 
tric Co. V. Merchants’ Improvement 
Ass’n, 160 N.E. 60. 87 Ind.App. 74. 
IG. Ind.—Steinmetz v. G. H. Ham- 
mond Co., 78 N.B. 628, 168 Ind. 163. 
15 C.J. p 992 note 63. 

Jozisdlotion 

City court Is court of limited Juris¬ 
diction possessing only such power 
as is conferred by statute.—^Ross v. 
Lambert, 137 N.E. 186, 79 Ind.App. 
80. 

Bavlew of prooeadinga 

(1) Courts to whlch appeals may 
be taken.—Millers Nat. Ins. Co. v. 
American State Bank of East Chica- 


go, 190 N.B. 433, 206 Ind. 611—Bed- 
ron V. Baran, 166 N.E. 611, 85 Ind. 
App. 649. 

(2) Decisions reviewable.—^Millers 
Nat Ins. Co. v. American State Bank 
of East Chlcago, supra. 

(3) Record on appeal.—^Millers Nat 
Ins. Co. V. American State Bank of 
East Chicago, supra. 

(4) Correctlon of record.—^Bedron 
V. Baran. 169 N.B. 695, 90 Ind.App. 
665. 

(5) Transcript of proceedlngs.— 
Bedron v. Baran, 166 N.E. 611, 86 
IncLApp. 649. 

(6) Scope of review.—^Millers Nat. 
Ins. Co. y. American State Bank of 
East Chlcago, supra, 

17. «nirladlotion. 

(1) Municipal courts are courts of 
limited Jurisdiction.—^Rothchild v. 
Citlzens Loan Co. of Indianapolls, 2 
N.B.2d 810, 210 Ind.App. 297—Capitol 
Amusement Co. v. Washington & 
New Jersey Realty Co.. 164 N.E. 716. 
90 Ind.App. 889. 

(2) They have no Jurisdiction of 
actions involving title to real es- 
tate.—Johnson v. Greenen, 188 N.E. 
796, 98 Ind.App. 612. 

(3) Proceedlngs held within court^s 
Jurisdiction.-—Johnson v. > Greenen, 
suprs^Bernstein v, Rhoades, 167 N. 
E. 463, 92 Ind.App. 553, followed in 
Hunter v. Smith, 172 N.E. 926, 92 
Xnd.App. 609, and 175 N.E. 896, 92 
Ind.App. 710. 

Fzooednre 

(1) Certlflcation of cause and par> 
pers to Circuit court if title to real 
estate is in issue.^—Johnson v. Gree¬ 
nen, 188 N.E. 796, 98 Ind.App. 612. 

(2) Determination of matters in is- 
sue.—Johnson v. Greenen, supra. 

(3) Bntry of default.—^Indianapolls 
Power & Llght Co, v. Waltz, 12 N. 
H.2d 404, 104 Ind.App. 626. 

Beview of proceedlngs 
Matters held not reversible error. 
—Johnson v. Greenen, 188 N.E. 796, 
98 Ind.App. 612. 

18. Ind.—Doctor v, Kartman. 74 Ind. 
221 . 

16 C.J. p 992 note 64 [aj. 
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19. lowa.—^Marsh v. Hanna, 269 N. 
W. 226, 219 lowa 682—U. S. v. Du- 
buque County, lowa, Morr. 31. 

16 C.J. p 992 note 66%. 

Aetion, for treepass, and to enjoin 
interference with use of land, is 
within the Jurisdiction,—Arnd v. 
Harrington, lowa, 287 N.W. 292. 
Jurlsdlctlon In attachment 
lowa.—Sturman v, Stone, 31 lowa 
116. 

TVTn.Ti fla-TTiTiM 

lowa.—^Brown v. Cregro, 32 lowa 498 
—^Brown v. Crego, 29 lowa 821. 

90. lowa.—^Bller v. Municipal Court 
of City of Des Moines, 281 N.W. 
441, 225 lowa 601—^Model Laundry 
Co. V. Bamett. 162 N.W. 830. 

21. lowa.'—Avon Lakes Corporation 
V. Deaton, >255 N.W. 631, 218 lowa 
303. 

Amount or valne in eontioversy 
lowa.—Great Western Ins. Co. t. 
Saunders, 274 N.W. 28, 223 lowa 
926—^Avon Lakes Corporation v. 
Deaton, 265 N.W. 631, 218 lowa 
303. 

16 C.J. p 992 note 57. 

Terzltorlal Jurlsdlctlon 
lowa.—Kinsey v. Clark, 246 N.W. 
840, 216 lowa 766—Gumbert v. 
Sheehan, 206 N.W. 604, 200 lowa 
1310. 

PartlciLIar aotlons 

(1) Actions against nonresldenta 
—^Kinsey v. Clark, 246 N.W. 840, 216 
lowa 766—^West v. Heyman, 241 N.W. 
461, 214 lowa 1173. 

(2) Actions on accoimt.—Avon 
Lakes Corporation v. Deaton, 266 N. 
W. 631, 218 lowa 803. 

(3) Forcible entry and detainer.— 
Wallerstein v. Palmer, 276 N.W. 606, 
224 lowa 260—^Braga v. Stowell, 269 
N.W, 767, 219 lowa 866—Cassldy v. 
Adamson, 224 N.W. 508, 208 lowa 
417. 

Eqnltable rellef nnanthorlced * 

lowa.—^Avon Lakes Corporation v. 
Deaton, 256 N.W. 531, 218 lowa 
303. 

22. lowa.—^Des Moines & C. I. R. R. 
V. Powers, 246 N.W. 274, 215 lowa 
667—^Model Laundry Co, v. Bar- 
nett. 162 N.W. 830. 180 lowa 66. 
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review of their proceedings.** There have also 
been decisions respecting the superior^^ and may- 
oi^s*® courts. 

§ 263. Kansas 

The district courts are courts of general original 
Jurisdiction In Kansas. There have been decisions with 
reference to clty and Juvenile courts. 

The district courts are courts of general, original 
jurisdiction in Kansas.26 There have been decisions 


relating to the city courts, involving such matters 
as their jurisdiction,27 procedure,28 and the review 
of their proceedings.29 There have also been deci¬ 
sions relating to juvenile^® and police^i courts. 

§ 264. Kentucky 

The Circuit courts of Kentucky have general original 
Jurisdiction of ail matters not exclusively delegated to 
other courts. There have been decisions relating to vari- 
ous other courts. 


Venue and ohaaiffe tboreof 

lowa.—Gumbert v. Sheehan, 206 N. 

W. 604, 200 lowa 1310. 

Pxooefls 

(1) Service on nonresldent.—West 

V. Heyman, 241 N.W. 461, 214 lowa 
1173. 

(2) Contents of original notlce.— 
Model Laundry Co. v. Barnett, 162 
N.W. 830, 180 lowa 65. 

Apx^earaaoet time for 

lowa.—^Boody v. Sawyer, 207 N.W. 

689, 201 lowa 496. 

Txial 

(1) Generally.—^Eller v. Municlpal 
Court of City of Des Molnes, 281 N. 

W. 443, 226 lowa 601. 

(2) Time for flllng motlons and 
grants of addltional time.—^Eller v. 
Municlpal Court of City of Des 
Molnes, supra, 

JadgmesLts 

(1) Generally, and elfect of Judg- 
ment.—Avon Lakes Corporation v. 
Deaton, 265 N.W. 631, 218 lowa 303. 

(2) Defaults, entry thereof.—^La 
Forge V. Cooter, 264 N.W. 268, 220 
lowa 1268. 

(3) Amendment, modlflcatlon, or 

vacatlon of Judgment—Weston v. 
Allen, 282 N.W. 278, 225 lowa 836— 
Eller V. Municlpal Court of City of 
Des Molnes, 281 N.W. 441, 225 lowa 
601—^La Forge v. Cooter, supra— 
Borden v. Voegtlin, 245 N.W. 331, 216 
lowa 882—^Mitchell v. Brennan, 241 
N.W. 408, 213 lowa 1376—Merkel v. 
Hallagan, 222 N.W. 393. 207 lowa 

163—Boody v. Sawyer, 207 N.W. 689, 
201 lowa 496—Lynch v. Powe^rs, 200 
N.W. 726. 198 lowa 1060—Blwood H. 
Royer, Inc., v. Mershon, 169 N.W, 
400, 184 lowa 1066. 

Slsxnlssals 

lowa.—^Avon Lakes Corporation v, 

Deaton, 266 N.W. 631, 218 lowa 

303—^Des Molnes & C. I. lEt. H. v. 
Powfers, 246 N.W. 274, 216 lowa 

667. 

23. lowa.—^Boody v. Sawyer, 207 N. 

W. 689, 201 lowa 496. 

Bstoppel to allege exror 

lowa—Peak v. Mulvaney, 246 N.W. 

748, 216 lowa 1400. 

PreaesLtatloiL «ad reeervatloa. ia low- 
er coiirt of gronads of review 
[owa—Norman v. Bennett, 246 N.W. 


378, 216 lowa 181—^Peak v. Mul¬ 
vaney. 245 N.W. 748, 215 lowa 
1400. 

Presamptloa of regnlaxlty of ac- 
tlon of trial judge.—^La Forge v. 
Cooter, 264 N.W. 268, 220 lowa 1258. 
Beoord oa appeol 

lowa—^La Forge v. Cooter, supra 
Scope of review 

(1) Generally.—^La Forge v. Cooter, 
264 N.W. 268, 220 lowa 1268—Nor¬ 
man V. Bennett, 246 N.W. 378, 216 
lowa 181. 

(2) Questlons of fact verdicts, and 
flndlngs.—Norman v, Bennett, supra 

24. Texm "civil matters” deflned 
with respect to Jurisdiction.—Keokuk 
College of Physicians, etc. v. Guil- 
hert, 69 N.W. 468, 100 lowa 213. 

25. lowa—Scranton v. Hensen, 144 
N.W. 1024, 163 lowa 457. 

16 C.J. p 992 note 68. 

26. Ean.—Citlzens Bullding & Loan 
Ass’n V, Knox, 74 P.2d 161, 146 
Kan. 734. 

16 C.J. p 992 note 69. 

Xssuaace of mandaiaus wzlt 
ICan.—^Rea v. Kansas City Long-Dls- 
tance Tei. Co.. 126 P. 27, 87 Kan. 
666, rehearing denied 127. P. 603, 
88 Kan. 82—^State v. Breese, 15 
Kan. 123. 

Trast eetates aoid tnistees 
Ean.—Citlzens Bullding & Loan 
Ass'n V. Knox. 74 P.2d 161, 146 
Kan, 734. 

I BaUways «nd telegraph compaaios; 

JnzisdlctioiL of visitatioxi oourt 
I Kan.—^Western Union Tei. Co. v. 

■ AusUn, 72 P. 850, 67 Kan. 208. 

27. Kan.—Cecil v. Oppermann, 293 
P, 486, 131 Kan. 722—State ex rei. 
Smith V. Smith, 285 P. 542, 130 
Kan. 228. 

15 C.J. P 992 note 60. 

Aetion. betweesL partxxera 
Kan.—Spaulding v. Colvln, 1 P.2d 82, 
133 Kan. 409. 

Trespass on. reol estate 
Tga-n. —Coats V. Kansas Gas & Elec¬ 
tric Co., 67 P.2d 41, 143 Kan. 885. 

28. Jadgments 

(1) * Generally.—^MePherson v. Mar- 
tlnson, 224 P. 907, 116 Kan. 828. 

(2) Time of entry.—Olthoff v. 
Adams, 246 P. 743, 121 Kan. 89. 
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29. Kan.—Glover v. State Highway 
Commission of Kansas. 77 P.2d 
189, 147 Kan. 279, followed In Wat- 
kins V.* State Highway Commis¬ 
sion of Kansas, 77 P.2d 202—Mlll- 
heisler v. Lamb, 63 P.2d 829, 143 
Kan. 114—^Powers v. Schultz, 274 
P. 735, 127 Kan. 698—Stockyards 
State Bank v. Frank, 209 P. 985, 
112 Kan. 46. 

AmonOment of pleadiags 
Kan.—Hoag v. Boyle, 266 P. 61, 126 
Kan. 436—Romlnger v. Parrish*s 
Estate, 227 P. 544, 116 Kan. 640. 
Decisions revlswable 
Kan.—^Powers v. Schultz, 274 P. 736, 
127 Kan. 508. 

Degnisltes aad prooeedlngs for trans¬ 
fer of canse 

(1) Notlce of appeal.—^Bankers 
Commercial Corporation v. Markl. 84 
P.2d 896, 148 Karu 789—Wald v. Bu- 
katy. 32 P.2d 466, 139 Kan. 489—Au- 
to Trunk Co. v, Hahn, 29 P.2d 1115, 
139 Kan. 17, denylng rehearing 23 P- 
2d 686, 138 Kan. 36—^Brockman v. 
Bayman, 10 P.2d 31, 135 Kan. 238. 

I (2) Bonds and under taklngs.— 
Owen-Fields, Inc., v. Allen W. Hinkel 
Dry Goods Co., 53 P.2d 496, 143 Kan. 
184—^Wald V. Bukaty, supra—Auto 
Trunk Co. v. Hahn, supra—^Bishop v- 
Foley, 173 P. 289, 103 Kan. 190. 
Dlsmlssal 

Kan.—^Bankers Commercial Corpora¬ 
tion V. Markl, 84 P.2d 896, 148 

Kan. 789—Ohio Hydrate & Supply 
Co. V. H. W. Underhill Const. Co., 
40 P.2d 337, 141 Kan. 213. 

Tzlal d» novo 

Kan.—^Bankers Commercial Corpora¬ 
tion V. Markl, 84 P.2d 896, 148 Kan. 
789. 

Waiver or loss of xight 
Kan.—^Bishop v. Foley, 173 P. 289, 
103 ICan. 190. 

30. Kan.—New York Foundling Hos- 
pital V. Harrington, 215 P. 303, 113 
Kan. 521. 

15 C.J. p 992 note 61. 

31. Dsview of poUoe Jndgo^s deoi- 
sion on parolo 

District court had no authority in 
its supervisory capacity over inferior 
court to review action of police Judge 
In refusing, grantlng, or terminatlng 
paroles.—^Bowers v. Wilsou, 66 P.2d 
1212, 143 Kan. 732. 
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The Circuit courts of Kentucky have original ju- 
risdiction of ali matters, both in law and equity, of 
which jurisdiction is not exclusively delegated to 
some other tribunal,32 and exclusive jurisdiction of 
actions in which the title to real property is in ques- 
tion.33 There have been decisions relating to ‘the 
county courts, which are courts of limited jurisdic¬ 
tion the fiscal courts the quarterly courts 
the city courts and the policc courts.23 There 
have also been decisions relating to the review of 


the proceedings of the county,39 quarterly,40 and 
police^i courts. 

§ 265. Louisiana 

The dfstrict courts have generat, original Jurisdiction 
In Louisiana, whlle the parish. Juvenile, cIty, and mayor^s 
and recorders’ courts are courts of limited Jurisdiction. 

The district courts of Louisiana are courts ci gen- 
eral, original jurisdiction.42 There have also been 
decisions relating to the parish courts,43 the juvenile 
courts,44 and the mayors' and recorders' courts,45 


32. Ky.—Rlce v. Kelly, 10 S.W.2d 
1112, 226 Ky. 347—^Hatton v. Rogr- 
ers, 121 S.W. 698, 134 Ky.* 840. 

16 C.J. p 983 note 17 [a], p 992 notes 
63. 64. 

■wHntTHTiwt Jnrlsdlotloiial «anoiULt In 
such court must be in excess of flfty 
dollars.—Union Light, Heat & Power 
Co. V. Mulligran, 197 S.W. 1081, 177 
Ky. 662. 

33. Ky.—Campbell*s Guardian v. 
Breathitt County Board of Educa- 
tion, 84 S.W.2d 61, 260 Ky. 146— 
Hatton V. Rogers, 121 S.W. 698, 134 
Ky. 840. 

Glalm to dower is assertion of 
rigrbt to interest in realty.—Newsome 

V. Reynolds, 90 S.W.2d 682, 262 Ky. 
484. 

34. Ky.—^Adams* Heirs v. McCoy, 
279 S.W. 1103, 212 Ky. 731—Silber- 
sack V. Kraft, 240 S.W. 392. 194 
Ky. 587. 

15 C.J. p 992 notes 65, 66. 

County oourt is couxt of reoord, 
and can speak only through its rec¬ 
orda.—Adams’ Heirs v. McCoy, 279 S. 

W. 1103, 212 Ky. 731. 

"Jtixlsdlotlon” not limited to Judicial 

xnattexs 

Ky.—^Fox V. Petty, 61 S.W.2d 260, 244 
Ky. 386. 

Condemnatloii proceedings are 
within the jurisdiction of the county 
courts,—Campbeirs Guardian v. 
Breathitt County Board of Bduca- 
tion, 84 S.W.2d 61, 260 Ky. 146. 

'Klonnty oourt” and ^oourt of the 
county” are convertible terms.—Pal¬ 
mer V. Craddock, Ky.Dec. 182. 

35. Courts of record 

Ky.—Bamett v. Gilbert, 175 S.W. 
1029, 164 Ky. 664. 

sa Ky.—^Adams’ Heirs v, McCoy, 
279 S.W. 1103, 212 Ky. 731. 

16 O.J. p 992 note 68. 

Quarterlj oourt Is judldal tribunal 
Ky.—^McCracken Fiscal Court v. Mc- 
Padden, 122 S.W.2d 761. 276 Ky. 
819, 

Monthly tenus or oontinnous ses- 
sions may be held by quarterly 
courts.—Hamilton v. Spalding, 76 S. 
W. 617. 518, 25 Ky.L. 847. 

37. Ky.—Read v. Shlpley, 104 S.W. 
1001, 31 Ky.L. 1258. 


38. Ky.—^Rieser v. Ward, 236 S.W. 
255, 193 Ky. 868. 

16 C.J. p 988 note 17 [bj (2). p 992 
note 69. 

39. Ky.—Commonwealth, by State 
Highway Commission, v. Crutch- 
fleid, 87 -S-W.Od 698, 261 Ky. 272 
—^Hendrickson v. Bell County Ct., 
7 Ky.L. 660. 

Court havlng Jurlsdlotion 

(1) Appeals from the county courts 
in civil matters will Ile only to Cir¬ 
cuit court, except that in actions for 
divisions of land and allotment of 
dower an appeal wlll lie to court of 
appeals.—Cochran v. Simmons, 199 
S.W. 66, 178 Ky. 402, denying rehear- 
ing 197 S.W. 930, 177 Ky. 662. 

(2) An appeal lies to the Circuit 
court from an order of the county 
court setting aslde an order pre- 
viously made exonerating appellant 
from the payment of a tax assessed 
against him, regardless of the 
amount of the tax Involved.—Gar- 
rett V. Creekmore, 89 S.W, 166, 121 
Ky. 250, 28 Ky.L. 211. 

Trlal on appecU. is da novo 
Ky.—^Preece v. Commonwealth ex rei. 
Maynard, 80 S.W.2d 602, 268 Ky. 
690. 

Appeal honds 

(1) Generally.—^Patterson v. Glo- 
ver, 22 S.W.2d 696, 232 Ky. 146. 

(2) No bond required of common¬ 
wealth on appeal by it.—^Preece v. 
Commonwealth ex rei. Maynard, 80 
S,W,2d 602, 268 Ky. 690. 

(3) Clerk’s approval unnecessary. 
—^Patterson v. Glover, supra. 

FiUng Judgxoant and amount of oosts 

Production of copies of judgment 
and amount of costs to clerk in’ ap- 
peallng to Circuit court is sufficient 
wlthout ‘ffillng.”—^Blalr v. Basham, 
292 S.W. 300, 218 Ky. 776. 
Dlsposition of canse 
Ky.—Commonwealth v. Douglas’ Bx’r, 
44 S.W.2d 600, 241 Ky. 687. 

40. AppecU bond 

Ky.—Partln v. Gilbert, 120 S.W.2d 
667, 275 Ky. 19. 

41. Court havlng Jurisdiction. 

(1) A City may appeal directly 
from a judgment of the pollce court 
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of the City, holding an ordinance in- 
valld, to the court of appeals, with- 
out passing through the Circuit court 
of the county on appeal to it from 
the judgment of the city police court 
—Commonwealth v. Kroger, 122 S. 
W.2d 1006, 276 Ky. 20—City of Padu- 
cah Y. Ragsdale, 92 S.W. 13, 122 Ky. 
426, 28 Ky.L. 1057. 

(2) An appeal from a judgment of 
a police judge does not lie to the 
quarterly court but to the Circuit 
court where the amount in contro- 
versy is sufficient.—^Monterfy & New 
Columbus Tump. Co. v. Davls, 8 Ky. 
L. 465, 11 Ky.Op. 336. 

43. La.—^Payne v. Walmsley, App., 
186 So. 88—State ex reL Pourroux 
V. Board of Dlrectors of Public 
Schools of Jefferson Parish, 8 La 
App. 2. 

16 C.J. p 992 note 70. 

Mandamus 

La.—State ex reL the Mayor v. Judge 
of Twenty-second Judicial Dist 
• Ct., 36 La.Ann. 637. 

Bestrslnlng publlo servioe couunla 
sion 

La.—Standard Oll Co. of Louisiana v. 
Louisiana Public Service Commn., 
97 So. 869, 154 La. 657. 

District oourt for Orleans poxiiffi 
La.—^Bomarito v. Max Barnett Fur- 
niture Co., 150 So. 2, 177 La 1010 
—State ex rei. Mattern v. City of 
New Orleans, 119 So. 94, 9 LaApp. 
96. 

43. Annulment of title to land 
La—Fellers v. Brown, 24 LaAnn. 
300. 

44b La—State v. McCloskey, 67 So. 
813, 136 La 739—State v. Melton, 
67 So. 174, 136 La 387. 

45. La—State v. First DlsL Ct 
Judge, 37 So. 546, 113 La 654. 

16 C.J. p 992 note 74, 

Contempt prooeedlngs 

(1) For punlshment of offlcer.— 
City of Gretna v. Rossner, 97 So. 
335, 164 La 117. 

(2) The district court has no ap¬ 
pellate jurisdiction of contempt pro¬ 
ceedings in a mayor^s court, slnce 
such proceedings are not appeal- 
able.—City of Gretna v. Rossner, 
supra 



21 C.J.S. 

which are courts entirely distinet from the city 
courts.**® Persons sentenced to a fine or to impris- 
onment by mayors*, rccorders*, or municipal courts, 
have the right of an appeal to the district court of 
the parish, on giving security for the fine and costs 
af the court, in which case a trial must be had de 
novo without a jury.^7 

City courts, 'There have also been decisions re- 
lating to the city courts,^» including decisions as to 
their jurisdiction,^® procedure,^® and the review of 
the proceedings of such courts.®^ 

§ 266. Maine 

There are decisions relatlng to the superior and 
municipal courts of Maine. 


§267 

There have been decisions relating to the su- 
perior®2f and municipales courts of Maine. 

§ 267. Maryland 

There have been decisions relatlng to the Circuit, 
orphans’, and Baltlmore city courts. 

There have been decisions relating to the circuit 
courts,®^ which are courts of general, original ju- 
risdiction, each having full common-law jurisdiction 
in cases arising within its county as well as the same 
jurisdiction formerly held by the court of chan- 
cery.ee There have also been decisions relating to 
the orphans’ courtsee and the courts of Baltimore 


G0VRT8 


statute not InvaUd 
Lia.—Berry v. Ba^s, 102 So. 76, 157 
La. 81. 

46. La.—State v. First Dist Ct. 
Jud^e, 37 So. 646. 113 La. 654. 

47. La.—State y. Melies, 42 So. 
199, 117 La. 656. 

15 C.J. p. 1072 note 62. 

48. La.—State v. Testa, 94 So. 895, 
152 La. 961—^Automobile Sec. Cor¬ 
poration V. Burke, 120 So. 895, 10 
La.App. 307—Caron v. Kober, 6 La. 
App. 808. 

15 C.J. P 992 note 73. 

46. La.—Clade v. La Salle Realty 
Co., 81 So. 598, 144 La. 989— 
Ethridge-Atkins Corporation v. 
Johnson, App., 188 So. 37—^Dixon 
V. Putch, App., 166 So. 205—^De- 
mourelle & Sons v. Caraway, 3 La. 
App. 331. 

Partlcnlar actlons or pzoceedl&gs 

(1) Suit Involvlngr **real rigrht.”— 
Stephens v. Jones, 129 So. 655, 14 
La.App. 113. 

(2) Suit InvolvlnfiT liquldatlon of 
partnership.—Maxon v. Miller, 5 
La.App. 284. 

(3) Other actions and proceedings 
see 15 C.J. p 992 note 73 [a]-[c]. 
Bnty to determliie jurisdiction 

La.—Elster v. Picou, 81 So. 710, 144 
La. 1052. . 

Texxitorlal jurisdiction 

Lia.—Samuel v. Riser. 7 La.App. 143. 

1 

60. La.—Bolton v. Byrd, App., 154 
So. 657—^Richardson v. Caloavello, 
3 La-App. 635—Giefers v. Negn, 
2 La.App. 156. 

Prooess 

La.—State ex rei. Cotonlo v. Mar- 
mouget, 84 So. 408, 110, La, 191— 
Automobile Sec. Corporation v. 
Burke, 120 So. 895, 10 La.App. 
307. 

' Plesdings 

. (1) Oral pleadings.—Caron v. Ko¬ 
ber, 6 La.App. 808. 

(2) Petitlon,—Overton v. Nordyke, 
120 So. 544, 10 La.App. 317. 


(3) Time for filing answer.—^Mar¬ 
tin V. Universa! Life Ins. Co. of Ten- 
nessee, La,App., 165 So. 25. 

Trial 

(1) Joinder of Issue.—^Martin v. 
Universal Life Ins. Co. of Tennessee, 
supra. 

(2) Reducing testimony to writing. 
—^Livingston Finance Corporation v. 
Bandln, 117 So. 741, 166 La. 624. 

Judgments 

La.—^Hardman y. Schilling, 138 So. 
189, 18 La.App. 377—Brownlee- 

Wells Motors v. Hollingsworth, 127 
So. 754, 13 La.App. 19—Goldman 
y. Thomson, 3 La.App. 469. 

51. La.—O. K Realty Co. y. John 
A. Juliani. Ina, 102 So. 399, 157 
La. 277, dismissing certiorari and 
mandamus 1 Lia.App. 1—Capital 
City Auto Co. y. Folse, 92 So. 300, 
161 La. 689—^Manteris & Co. v, Na¬ 
tional Dental Co., 77 So. 850, 142 
La. 923—^Vallon y. Morris Cleaners 
& Byers, App., 167 So. 887—Bolton 
y. Byrd, App., 164 So. 667—Caron 
y. Kober, 6 La.App. 808. 

Gourts having appellata jurisdiction 

(1) Generally.—State v. First Dist. 
Ct Judge, 37 So. 646, 113 La. 654. 

(2) The leglslature may confer on 
the district court appellate Jurisdic¬ 
tion of an appeal from the city court 
from which there would otherwise 
be no appeaL—State v. Melies, 42 
So. 199, 117 La. 656. 

Statute inapplicable to appOUate 
court 

La.—^Wells v. Douglass Life Ins. Co., 
App., 156 So. 591, dismissing re- 
hearing 166 So. 84, following Suc- 
cession of Watson y. Metropolitan 
Life Ins. Co., 166 So. 29, followed 
in Cryer y. National Life & Acci¬ 
dent Ins. Co., 156 So. 34, Williams 
y, National Life & Accident Ins. 
Co., 166 So. 34, and Foley v. Na¬ 
tional Life & Accident Ins. Co., 156 
So. 35, rehearing refused 156 So. 
690. 


Tresentation of grounds of review 

La.—^B^rank v. Currie, App., 172 So, 
843. 

Proceedings for transfer of cause 
La.—Vallon v. Morris Cleaners & Dy- 
ers, App., 167 So. 887—^Evans v. 
First Nat. Life Ins. Co., App., 142 
So. 356, annulling 141 So. 101, fol¬ 
lowed in Jarreau v. Dlaz, 142 So. 
363, and Foundation Finance Co. v. 
Rohbins, 142 So. 363—Streat v. 
Unlty Industrial Life Ins. Co., App., 
140 So. 709, affirmed 143 So. 106 
—Valley Securities Co. v. Levy, 
132 So. 795, 16 La.App. 639—Tyler 
y. Ingraham, 119 So. 439, 9 La. 
App. 366—^Anselmo v. Pisclotta, 6 
La.App. 87. 

Suspenslye appeal in forma pauperis 
unauthorised 

La.—Bailey v. Spiro, App., 169 So. 
898. 

Trial de noyo 

La.—Capital City Auto Co. y, Folse, 
92 So. 300, 151 La. 689. 

62, Aetion of trespass 
Ma—^Bartlett v. Baybutt, 39 A. 474, 
91 Me, 140. 

53. Me.—Chase y. Scolnlk, 102 A. 

74. 116 Me. 374. 

15 C.J. p 993 note 76. 

Bevlew 

Me.—Norton y. Inhabitants of FUy- 
ette, 188 A. 281, 134 Me. 468. 

54b Md.—Acton v. State, 31 A, 419, 
80 Md. 647. 

15 C.J. p 993 note 77. 

55. Md.—^Bishop v. Safe Deposit & 
Trust Co. of Baltimore, 185 A. 336, 
170 Md. 615—Bliss v. Bliss. 104 
A 467, 183 Md. 61. 

15 aJ- p 993 note 77. 

TWTtt.tiSA.tww g 

Md.—^Harwood v. Marshall, 9 Md. 83 
—^Runkel v. Wlnemlller, 4 Harr. & 
M. 429, 1 Am.D. 411. 

66. Ou submlsslon to Circuit court 
When question has been submitted 
by orphans’ court for trial in Cir¬ 
cuit court, functiona of orphans* 
court with respect thereto are siis- 
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City,®'^ including decisions relating to such matters 
as rights, remedies, and procedure generally under 
the Speedy Judgment Act,®* process,®® pleadings,®® 
proof,®! ju<^ments,®2 and appeals.®® 

§ 268. Massachusetts 

There have been decFsions relating to the superior 
eourtSr the dletrlct courtSr the land courts,- and the 
municipal courte of. Massachusetts. 


There have been decisions relating to the superior 
court, which is a court of original and general ju- 
risdiction, possessing the inherent powers* of such 
a court under the common law, unless expressly 
limited, as well as those conferred by statute the 
district courts, which are also courts of superior and 
general jurisdiction as to all matters within their ju- 
risdiction ;65 and the land courts, jvhich have ex- 
clusive original jurisdiction as to certain matters re¬ 
lating to real estate.6® There have also been deci- 


pended untll finding of Jury be cer- 
tifled, after which orphans’ court has 
no discretlon in regard to questlon 
but Is required to enter judgment in 
conformity thereto.—^Baldwin v. 

Hopklns, 191 A, 586, 172 Md. 219. 
Courts of probate Jurisdiction gen¬ 
erally see infra $§ 298-310. 

B7. Md.—0’Nelll & Co. v. Schulze, 
7 A.2d 263—State v. Rutherford, 
125 A. 725, 145 Md. 363. 

15 C.J. p 993 note 79. 

OoTixt of oommon pleas; Juzlsdlc- 
tional amount 

Md.—^Legum v. Blank, 65 A. 1071, 106 
Md. 126. 

sa Md.—^Musher v. Perera, 158 A. 
14, 162 Md. 44. 

Blghts of litigante are Umlted to 
remedies which act itself confers.— 
Both v. Baltimore Trust Co., 152 A. 
227, 159 Md. 580. 

Compllauoe wlth pxesczlbed oondl- 
txons precedent 

(1) Is necessary In order to obtaln 
beneflts of act.—^Fick v, Towers, 136 
A. 648, 152 Md. SS5. 

(2) Is unnecessary where proper 
pleas have been filed and a speedy 
judgment avolded.—Globe Sllcing 
Mach. Co, V. Murphy, 168 A 26, 161 
Md. 667. 

(3) Causes the case to proceed as 
an ordinary actlon.—^Musher v. Per¬ 
era, 158 A 14, 162 Md. 44—Roth v. 
Baltimore Trust Co., 162 A 227, 159 
Md. 680. 

60. Md.—0*Nelll & Co. v. Schulze, 

7 A2d 263. 

ea Md.—^Roth V. Baltimore Trust 
Co., 168 A 32, 161 Md. 340—Roth 
V. Baltimore Trust Co., 152 A 227, 
159 Md. 580. 

Amendment of affldavLt 
Md.—Commerclal Credit Corporation 
V. Schuck, 134 A 349, 151 Md. 367. 
Aetion on specialty under Speedy 
Judgment Act.—^Roth v. Baltimore 
Trust Co., 158 A. 32, 161 Md. 340. 

BUl of particulani of defexLse 
Md.—^Roth V. Baltimore Trust Co.; 
supra. 

Porgery held sufflolently pleaded 

M<^—Conunercial Credit Corpora¬ 
tion‘v. Rozier, 136 A. 636, 152 Md. 
268. 

61. Md.—^Trustees of Aitz Chaim 


Hebrew Congregation of Baltimore 
v. Butterholf, 118 A 668, 141 Md. 
267. 

62. Befault Jndgments 

(1) Properly entered.—^Llpscomb v. 
Zlnk, 135 A 182, 151 Md. 430. 

(2) Improperly entered.—^Roth v. 
Baltimore Trust Co.. 162 A 227, 
169 Md. 680—Wllhelm v. Mitchell, 101 
A 785, 131 Md. 358. 

(8) Properly strlcken.—^Dixon v. 
Baltimore American Ins. Co. of New 
York, 188 A 216, 171 Md. 696—Mur- 
ray v. Hurst. 163 A. 183, 168 Md. 481, 
85 ALi.R. 442—^Pick v. Towers, 136 
A 648; 152 Md. 335. 

Biirollmeut 

Default judgment becomes enrolled 
in Baltimore courts thlrty days 
after entry.—^Dixon v. Baltimore 
American Ins. Co. of New York, 188 
A 216, 171 Md. 695—Murray v. 
Hurst, 163 A 183, 163 Md. 481, 85 A 
L,.R. 442. 

Scire facias on judgment 
Md.—0'Nein & Co. v. Schulze 7 A 
2d 263. 

63. Decisions reviewable 

Md.—Psalmlst Baptlst Church v. 
Board of Zoning Appeals, 199 A 
815, 176 Md. 7. 

BUl of exceptlons; time for slgning 
Md.—^Wegefarth v. Welssner, 106 A 
854, 132 Md. 595. 

Qnestlons of faot determined hy 
the Baltimore city court, in review- 
Ing a decision of the appeal tax 
court, are not subject to review by 
the court of appeals.—^Hamburger v. 
Baltimore, 68 A 23, 106 Md. 479. 
Presentatlon of grounds of review 
Md.—^Roach v. Board of Zoning Ap¬ 
peals, 199 A 812, 175 Md. 1. 
Presumptlon as to oorreotness of 
olty court’8 decision 
Md.—^Roach v. Board of Zoning Ap¬ 
peals, supra. 

Bntry of jndgment on appeal from 
orphans’ oouxt 

(1) On an appeal from an orphans* 

, court, a Circuit court has no au- 
thorlty to enter Judgment on a ver- 
dict rendered on Issues sent from 
such orphans* court—^Bradley v. 
Bradley, 91 A 686, 123 Md. 606. 

(2) The established practice in 
such a case is to certify to the 
orphans’ court the vei^ftict of the 
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jury, and the costs, and to leave to 
that court the entry of the proper 
judgment.—Conrades v. Heller, 87 
A 28, 119 Md. 448. 

64. Mass.—^In re Stem, 12 N.E.2d 
100—^Adams v. Silverman, 182 N. 
Ej. 1, 280 Mass. 23^—^Zeltz v. Nlck- 
el, 188 N.B. 4, 243 Mass. 616— 
Williams v. Nelson, 117 N.E. 189, 
228 Mass. 191, Ann.Cas.l918D, 
538. 

15 C.J. p 993 note 81. 

Enjoinlng ixreparable ix^jnxy to lawft 
Mass.—^Bnfleld v. Woods, 9$ N.E. 

331, 212 Mass. 547. 

15 C.J. p 981 note 91 [g]. 

Zn eqnity cases not oognlzable luu 
der general principies, superior court, 
as distingruished from supreme Ju- 
dicial court, has jurisdiction only 
when expressly conferred by stat¬ 
ute.—South Essox Sewerage Board 
V. Carr Leather Co., 189 N.E. 802, 286 
Mass. 191. 

Suit to xelieve tltle from enoum-. 
branoe 

Mass.—^Puller v. Puller, 126 N.B. 
499, 234 Mass. 187. 

Words “oonnty oonrt” will embrace 
th^ court of common pleas.—^Amold 
v. Allen, 8 Mass. 147, 149. 

65. Mass.—Commonwealth v. Dug- 
gan, 154 N.E. 67, 257 Mass. 465. 

66. Superior oouxt has no jurlsdlo. 
tlon of cases pending In the land 
court except for the ascertalnment 
of facts by Jury trlal, for which pur- 
pose it is the only forum.—-Weld v. 
Clarke, 102 N.E. 422, 215 Mass. 324. 
Conolusiveness of superior oourt’s 

llndlngti 

Mass.—Olson v. Carpenter, 4 N.E.2d 

1020. 

Beview of land court prooeedings 

(1) Porm and manner of perfect- 
ing.—Sheehan Const. Co. v. Dudley, 
Mass., 12 N.E.2d 180. 

(2) Speclflcatlon on appeal of mat¬ 
ters comp^p-ined of.—^Mead v. Cut- 
ler, 80 N.E. 496, 194 Mass. 277. 

(3) Matters considered on appeal. 
—Olson V. Carpenter, Mass., 4 N.B. 
2d 1020. 

(4) Conolusiveness of land courfs 
fact findings on appeal—Sheehan 
Const. Co. V. Dudley, Mass., 12 N.E. 
2d 182. 
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sions with respect to the municipal courts,®'^ includ- 
ing decisions as to their jurisdiction,®* procedure 
and proceedings,®^ and the review of their proceed- 
ings.70 


§ 269. Michigan 

There have been decisions relatlng to varlous Michi¬ 
gan courts. 

There have been decisions relating to the Circuit 


67- Mass.—^Paigre v. Sinclair, 130 N. 

B. 177, 237 Mass. 482. 

16 C.J. p 993 note 83. 

68. Mass.—Brewer v. Casey, 82 N.B. 

45, 196 Mass. 384. 

16 C.J. P 993 note 83 [a]. 

CoxLsexLt cannot confer jnrlsdiction. 
Mass.—^Palge v. Sinclair. 130 K.E. 
177, 237 Mass. 482. 

Frooeedl&flr for enforoement of me- 
clianlo’s lien held not withln court’s 
Jurisdiction.—Cooper v. Skinner, 124 
Mass. 183. 

69 ^ Mass.—^Longr v. George, 195 N. 

B. 377, 290 Mass- 316. 

16 C.J. P 993 note 88 [b]. 

Venne 

Mass.—^Feirantl v. L»ewls. 171 N-E. 
232, 271 Mass. 186. 

Parties 

Mass.—Joseph S. Waterman & Sons 
V. Soliday, 121 N.E. 166, 231 Mass. 
422. 

A-ppearanoe 

Mass.—^Palge v. Sinclair, ISO N.E. 
177, 237 Mass, 482. 

Pleadlng 

Mass.—^Daniels v. Cohen, 144 N.E. 
237, 249 Mass. 862. 

Trial 

(1) Qenerally.—Sweeney v. Morey 
& Co., 181 N.E. 782, 279 Mass. 496. 

(2) Consolidation of suits.—^Mc- 
'Laughlln v. Levenbaum, 142 N.E. 

906, 248 Mass. 170. 

(3) Requests not complylng wIth 
court rules.—Di Lorenzo v. Atlantic 
Nat. Bank of Boston, 180 N.E. 148, 
278 Mass. 321—^Duralith Corporation 
V. Leonard, 174 N.E. 611, 274 Mass. 
397. 

(4) Notice of declsion and flnd- 
Ings.—Sweeney v. Morey & Co., su¬ 
pra. 

Jndgment 

(1) Petitlon to vacate.—Sweeney 
V. Morey & Co., 181 N.E. 782, 279 
Mass. 496. 

(2) Collateral attack.—CarroU v. 
Berger, 160 N.B. 870, 255 Mass. 132, 

70. Mass.—^Alfano v. Donnelly, 189 
N.B. 610. 

Appellate dlvlsion 

(1) Under a statute creating an 
appellate dlvision of the municipal 
court of Boston, the appellate dlvi¬ 
sion znay review questione of law 
shown on a report by the trlal 
Judge.—^Kolda v. National Ben Frank- 
lln Pire Ins. Co., 196 N.E. 331, 290 
Mass. 182. 

(2) Formerly there was no statu- 
tory authority for the appellate di- 
vision to review flndlngs of fact.— 


Loanes v. Gast, 103 N.K 473, 216 
Mass. 197. 

(3) Under the present statute, it 
has discretionary power to review 
facts in certain cases where a ques- 
tion for the jury is not involved, but 
it cannot be required to do so.— 
Kolda V. National Ben Franklin Pire 
Ins. Co., supra. 

(4) If a report submitted to the 
trial judge is disallowed the ag* 
grieved party may, under a rule of 
court, flle a petition in the appel¬ 
late dlvlsion to establish the truth 
of the report—Cohen v. Berkowitz, 
102 N-R 124, 215 Mass. 68. 

(6) The duty of the appellate dlvi¬ 
sion in such a case, is similar to 
that of the supreme judicial court 
sitting as a full court respecting a 
petition to establish the truth of ex- 
ceptions.—^Vengrow v. Grimes, 174 N. 
E. 505, 274 Mass. 278—^Burbank v. 
Farnham, 107 N.E. 351, 108 N.R 492, 
220 Mass. 514. 

(6) Before an appeal can be taken 
from the appellate divislon to the 
supreme Judicial court, there must 
be a flnal decision in the lower tri¬ 
bunal as to matters before it—Beq.- 
con Tool & Machine Co, v. National 
Products Mfg. Co., 147 N.R 672, 262 
Mass. 88. 

15 C.J. p 1076 note 74. 

Appeal lies to supreme Judldal 
court 

Mass.—^Burbank v. Farnham, 107 N, 
E. 351, 108 N.E. 492, 220 Mass. 
514. 

Nature aaid fozm of remedy 
Mass.—^Lynn Gas & Electric Co. v. 
Creditors’ Nat Clearing House, 126 
N.E. 364, 285 Mass. 114—^Murphy 
V. Justices of Municipal Court of 
Dorchester Dist. of City of Bos¬ 
ton, 116 N.E. 969, 228 Mass. 12. 

Blght to review 

Mass,—Hali Pub. Co. v. MacLaugh- 
lin, 120 N.E. 69, 230 Mass. 634. 

Declslous revlewahla 

(1) Questions of law.—^Long v. 
George, 196 N.E. 377, 290 Mass. 
315 —^Wright v. Graustein. 118 N.E. 
227, 229 Mass. 68. 

(2) Final and interlocutory rulings 
and orders.—^Krock v. Consolidated 
Mines & Power Co., 189 N.E. 832, 286 
Mass. 177—^Daniels v. Cohen, 144 N. 
E. 287, 249 Mass. 362—Real Property 
Co. V. Pitt 120 N.B. 141, 230 Mass. 
626—^Hall Pub. Co. v. MacLaughlln, 
120 N.E. 69, 230 Mass. 534. 

(3) Fact flndlngs.—^McKenna v. 
Andreassi, Mass., 197 N.E. 879—Dug- 
gan V. Matthew Cummings Co., 178 
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N.R 825, 277 Mass. 445—Saunders 
V. Smlth Granite Co., 121 N.R 431, 
232 Mass. 1. 

Preseutatlou aad preservatiou of 
grouuds of review 

Mass.—Magrath v. Sheehan, 6 N.R 
2d 547, 108 A.L..R. 1223—Morse v. 
Homerus. Inc., 4 N.E.2d 625—Mur- 
phy V. "William C. Barry, Inc., 8 
N.B.2d 214—McKenna v. Andreassi. 
197 N.E. 879—^Morey & Co. v. 
Sweeney, 191 N.R 389, 287 Mass- 
210—^Krock v. Consolidated Mines 
& Power Co., 189 N.R 822. 286 
Mass. 177—Kelly v. Poley, 188 N. 
R 349, 284 Mass. 503—Caruso v. 
Shalit, 184 N.R 460, 282 Mass. 196 
—Sweeney v. Morey & Co., 181 N. 
R 782, 279 Mass. 496—Wilson v. 
Checker Taxi Co., 161 N.E. 803, 
263 Mass. 426—Staflord v. Com- 
monwealth Co., 160 N.E. 820, 263 
Mass. 240—Sawslk v. Clborowski, 
152 N.R 882, 256 Mass. 583—Spe- 
vack V. Budish, 130 N.E. 191, 238 
Mass. 215—^Dooley v. Murphy, 118 
N.R 287, 229 Mass. 72. 

Pxoceedlugs fox transfer of oause 
Mass.—^Wilson v. Checker Taxi Ca^ 
161 N.E. 803, 263 Mass. 425. 

Bsturu or reoord on review 
Mass.—Commissioner of Institutione 
of City of Boston v. Justices of 
Municipal Court of Roxbury Dist, 
195 N.R 783, 290 Mass. 460—Kelly 
v. Foley, 188 N.E. 349, 284 Mass. 
503—Rodde v. Nolan, 188 N.R 741, 
281 Mass. 403—^Bomsteln v. Jus¬ 
tices of Municipal Court of Rox- 
hury Dist of City of Boston, 169 
N.R 410, 269 Mass. 515. 

Scopo and earteut of review 
Mass.—Bamett v. Greenfleld, 1 N.B, 
2d 11—Commissioner of Instltu- 
tions of City of Boston v. Justices 
o£ Municipal Court of Roxbury 
Dist, 195 N.R 788, 290 Mass. 469 
—Kelly V. Poley, 188 N.R 349, 284 
Mass. 503—^Bomstein v. Justices 
of Municipal Court of Roxbury 
Dist of City of Boston. 169 N.R 
410, 269 Mass. 515—Somers v. 

Commercial Flnance Corporation, 
189 N.R 837, 245 Mass. 286—Hal- 
bert V. Brooks. 131 N.R 68, 238 
Masa 471—Jackson Caldwell Co. v. 
Poto, 126 N.E. 285, 235 Mass. 58. 
Setexznlnatiou and disposltlou of 
cause 

Mass.—^Fiske v. Boston Elevated Ry. 
Co., 194 N.R 835, 289 Mass. 598— 
Kelly v. Foley, 188 N.E. 349, 284 
Mass. 603—^Newman v. Hili, 146 N. 
E. 46, 250 Masa 678—^Lynn Gas & 
Electric Co. v. Creditors' Nat 
Clearing House, 130 N.E. 111, 287 
Masa 605. 



§ 270 


COURTS 


21 C.J.S. 


cx)urts, which are courts of general, original juris- 
diction;'^! the superior courts the city or mu- 
nicipal courts the recorders' courts the com- 
mon pleas court;75 the police courts and the 
courts of mediation and arbitrationi^ 

§ 270. Minnesota 

The district courts have general, original Jurlsdlction 
In Minnesota. The municipal courts are courts of speclal 
or Ifmited Jurlsdlction, possessing oniy such power as Is 
eohferred on them by statute. 


There have been decisions relating to the dis¬ 
trict courts, which are courts of general, original 
jurisdiction,*^* and to the municipal courts, which 
are courts of special or limited jurisdiction, pos¬ 
sessing such authority as is conferred on them by 
the particular statutes under which they were or- 
ganized.^® There have also been decisions relat¬ 
ing to the municipal courts which have been estab- 
lished in the various municipalities, including Crook- 
ston,S® Duluth,^^ International Falis, Luveme,*^ 
Minneapolis,^^ and in the municipalities of Mor- 


71. Mlch.—^Dajilels v. Detroit, G. H. 
& M. Ry. Co.. 128 N.W. 797, 163 
Mlch. 468. 

15 aJ. p 993 note 84. 

Court of reooxd 

Mich.—Qoetz v. Black, 240 N.W. 94, 
256 Idich. 564. 84 A.li.R. 802. 
Ajnount In oontroversy 

(1) The legislature can confer 
jurisdiction on the Circuit court in 
cases involving any amount.—De¬ 
troit Lumber Co. v. The Petrei, 117 
N.W. 80, 153 Mich. 628. 

(2) Other matters see 15 CJ. p 
993 Bote 84 [c]. 

MaBdaama Jurlsdlction 
Mich.—^McBrlde v. Grand Rapids, 32 
Mich. 360. 

Oourt can act Judiolally only in 
suits properly begun by flling of ap- 
propriate pleadlngs.—Goetz v, Black, 
240 NW. 94. 266 Mich. 564, 84 A.L. 
R. 802. 

73- Mich.—^Toudan v. Kelley, 265 N. 

W. 342. 267 Mich. 616. 

15 C.J. p 993 note 85. 

Process; resldenoe of parties 

To confer Jurisdiction on superior 
court of Grand Rapids, process or 
declaratlon must show on Its face 
that one of the parties resides in 
Grand Rapids.—^Toudan v. Kelley, 
supra—15 C.J. p 993 note 86 [bj. 

73- Mich.—Strlfllng v. Baden, 118 
N.W. 740, 155 Mich. 49. 

15 O.J. p 993 notes 86, 87, 
Attaohment; mayor^s court 
Mich.—^Welles v. Detroit, 2 Dougl, 
77. 

74- Mich.—^People v. Dimitru, 196 N. 
W. 420. 224 Mich. 670—Wiley v. 
Lindsay, 191 N.W. 826, 221 Mich. 
533. 

15 C.J. p 993 note 88. 

No equlty Jurlsdlction 

Mich.—^Adler v. Connolly, 163 N.W. 

689, 197 Mich. 81. 

75. On appeal to olrcult oonrt 

(1) Appeal dismissed for prema- 
ture notice.—^Anderson v. Wayne Cir¬ 
cuit Judge, 230 N.W. 923, 261 Mich. 

.104. 

(2) Record held not to show 

change in theory of case.—^Papo v. 
Schoonmaker, 241 N.W. 140, 267 

Mich. 309. 


(8) Amendment of plea allowed. 
—Otto Baedker & Associates v. Ham- 
tramck State Bank, 241 N.W. 249, 
257 Mich. 436. 

70L Mich.—^In re Bushey, 62 N.W. 
1036, 105 Mich. $4. 

77. Rehoarlng 

A state board of mediation and 
arbitration cannot grant a rchear- 
Ing where no such power is con¬ 
ferred on the court by law.—^Renaud 
V. State Ct. Mediation & Arbitration, 
83 N.W. 620, 124 Mich. 648, 83 Am.S. 
R. 346, 51 L.RA. 458. 

73 . Minn.—Scott v, Nordin, 214 N, 
W, 472, 171 Minn. 469—In re 

0-Leary's Bstate, 161 S.W. 392, 186 
Minn. 126. 

Particular actlons or prooeedinflTs 

(1) Cases involving land tities.— 
Ih re Marttlnen's Bstate, 214 N.W. 
469, 171 Minn. 475. 

(2) Bxcluding dishonest traders 
from stockyards.—Carnes v. St. Paul 
Union Stockyards Co., 221 N.W. 20, 
175 Minn. 294. 

(3) Blectlon contests.—Whaley v, 
Bayer, 109 N.W. 596, 820, 99 Minn. 
397. 

Oamlshment prooeedings 
Minn,—^Brennan v. Oavanaugh, 227 
N.W._200, 178 Minn. 366. 

79. Minn.—Great Northern Ry. Co. 

V. Becher-Barrett-Lockerby Co., 
274 N.W. 522 , 200 Minn. 258—Un- 
tiedt V. Ver Dick, 262 N.W. 568, 
195 Minn. 289—Anderson v. Graue, 
236 N.W. 483, 183 Minn. 336, fol- 
lowed in Lima v. Graue, 236 N.W. 
484, 183 Minn. 338—Wm. Welsman 
Realty Co. v. Cohen, 196 N.W. 898, 
167 Minn. 161. 

15 C.J. p 993 note 92. 

Courts of record - 

Minn.—^Untledt v. Ver Dick, 262 N. 

W. 568, 196 Minn. 239. 

Defenses regulxliig afBxmatlve egul- 
tabla r^ef 

(1) Municipal court has no Juris¬ 
diction to entertain a prayer for af¬ 
firmative equltable rellef.—^Wm. 
Weisman Realty Co. v. Cohen. 196 N. 
W. 898, 167 Minn. 161—16 C.J. p 993 
note 92 [c]. 

(2) Answers held not to ralse eq- 
uitable defenses.—Claridge v. Clar- 
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Idge, 214 N.W. 720, 172 Minn. 214— 
Wm. Weisman Realty Co. v. Cohen, 
supra—Teates v. Toung, 185 N.W. 
267, 150 Minn- 274. 

Court having Jurisdiction of appeal 
Minn.—^Dahlsten v. Anderson, 109 N. 
W. 697, 99 Minn. 340. 

Service by mali of notice of appeal 
is fatally defective.—Brennan v. 
Cavanaugh, 227 N.W. 200, 178 Minn. 
366—Santala v. Hili, 173 N.W. 661, 
143 Minn. 289. 

Barmless error 

Minn.—lowa Guarantee Mortg. Cor¬ 
poration V. Klngery, 233 N.W. 18, 
181 Minn. 477. 

SA Appeals and revlaw 

(1) Practice is same as in appeals 
from Justice to district court— 
Thompson v. Berg, 187 N.W. 703, 161 
Minn. 560, 152 Minn. 538. 

(2) Blfect of fallure to appeal 
from judgment of district court— 
Thompson v. Berg, 191 N.W. 412, 154 
Minn. 149. 

81. Minn.—State v. Duluth Munici¬ 
pal Ct, 150 N.W. 924, 128 Minn. 
226—Lynch v. Pree, 66 N.W. 973, 
64 Minn. 277. 

15 C.J. p 993 note 93. 

8A No equltable Jurisdiction 

Minn.—Iltls V. Greengard, 123 N.W. 
406, 109 Minn. 208. 

88y No authority to grant new trlals 

Minn.—Untiedt v. Ver Dick, 262 N. 
W. 568, 195 Minn. 289. 

8A Minn.—Clark v. Dye, 197 N.W. 
209, 158 Minn. 217—Lilienthal v. 
TordofC, 194 N.W. 722, 164 Minn. 
225. 

15 C.J. p 983 note 20 [d] (20), p 993 
i note 95. 

Particular actlons and remedies 

(1) Aetion' for money had and re- 
celved.—Goodell v. Accumulative In¬ 
come Corporation, £40 N.W. 534, 185 
Minn. 213. 

(2) Remedy of Interpleader.—^Met¬ 
ropolitan Nat. Bank of Minneapolls 
v. Hennepin County Sav. Bank, 183 
N.W. 821, 149 Minn. 367. 

(8) Porcible entry and 'detainer.— 
Clark V. Dye, 197 N.W. 209, 158 Minn. 
217—Lilienthal v. TordofC, 194 N.W. 
722. 164 Minn. 226—Andrua v. Dyck'* 
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ris,«6 Spring Valley,86 St. Paul,*» Stillwater,** Wa- 
seca,*9 Winona,90 and Worthington.91 

§ 271. Mississippi 

In MississFppI the Circuit court has orlglnal common- 
law Jupfsdiction, while Jurisdiction In matters of equity 
Is in the chancery court. The county court has been 
sald to be a court of general Jurisdiction, although It 
has no jurisdiction In equity for the maintenance of civii 
rights. 

The Circuit court of Mississippi has original com- 
mon-law jurisdiction in all matters not vested by the 
constitution in some other court,»2 while jurisdic¬ 
tion in matters of equity is conferred on the chan- 
ccry court, as is also jurisdiction in matters testa- 
mentary and of administration.93 The police courts 
are inferior courts having jurisdiction concurrent 
with justices of the peace within certain territorial 
limits.^^ 


The county court, which has jurisdiction concur¬ 
rent with the Circuit and chancery courts in all inat- 
ters of law and equity wherein the amount or value 
of the thing in controversy does not exceed a cer¬ 
tain amount,®® has been said to be a court of gen¬ 
eral jurisdiction and a court of record,®® although 
it has no jurisdiction in equity for the maintenance 
of civii rights.®*^ There have been decisions relat- 
ing to the practice and procedure in county courts,®® 
and to the review of its proceedings.®® 

§ 272. Missouri 

The Circuit courts are courts of general Jurisdiction In 
Missouri, while the county courts are courts of llmited 
and Inferior Jurisdiction. 

There have been decisions relating to the Mis¬ 
souri Circuit courts, which are constitutional courts 


man Hotel Co.. 148 N.W. 665, 126 
Alinn. 406. 

Tltle to real estato 

(1) Statute held to grlve court Ju¬ 
risdiction of actlon in unlawful de- 
talner, whether tltle to real estate 
was involved or not.—Nellas v. Car- 
line, 201 N.W. 299, 161 Mlnn. 157. 

(2) In vendoi^s actlon on earnest 
money check, it was held that there 
was no issue respectin? title to land. 
—Little V. Dyer, 233 N.W. 7, 181 
Mlnn. 487. 

Process may be served by publica- 
tlon.—Templeton v. Van Dyke, 210 
N.W. 874, 169 Mlnn. 188. 

•rndgments 

(1) Openlnsr Judgrment by default 
—Metropolitan Nat. Bank of Minne- 
apolis V. Hennepin County Sav. Bank, 
183 N.W. 821, 149 Mlnn. 367. 

(2) Vacatlon of Judffment.—^Pltts- 
burgh Piate Glass Co. v. Smith, 203 
N.W. 984, 163 Minn. 613. 

Certiorari Is proper remedy to re¬ 
view Judgment of Minneapolis mu- 
nicipal court rendered on renaoval 
from conciliatlon court.—^Rldgway v. 
Vauarban, 246 N.W. 116, 187 Minn. 
662. 

85w Decisions appealable 

Minn.—Doyle v. Lonff, 286 N.W. 832. 

86. Mlnn.—Huntley v. Hutchinson, 
97 N.W. 971, 91 Minn. 244. 

87- Minn.—Sing^er v. Court of Hon¬ 
or, 139 N.W. 703, 120 Minn. 628— 
Juster V. Court of Honor, 189 N. 
W. 701, 120 Minn. 326. 

16 C.J. p 993 note 97. 

Ohange of venne 

Minn.—State ex rei. Brattland v. 
Municipal Court of City of SL 
Paul, 283 N.W. 660, 204 Minn. 413. 

8i Minn.—Jourdaln v. Luchsinger, 
97 N.W. 740, 91 Minn. 111. 

16 C.J. p 994 note 98. 

21 C.J.S.—31 


89. Minn.—^Bums v. Mlllers* Mut. 
Casualty Co., 178 N.W. 812, 146 
Minn. 366. 

9a Dlsposltloa of ease on appeal 
Minn.—Hardenburg v. Hoesner, 86 N. 
W. 719, 83 Minn. 7. 

91. Minn.—lowa Guarantee Mortg. 
Corporation v. Kingery, 233 N.W. 
18, 181 Minn. 477. 

92. Miss.—^Illinois Cent. R. Co. v. 
Le Blanc, 21 So. 760, 74 Miss. 650 
—Bell V. West Point, 61 Miss. 262. 

11 C.J. p 793 note 10 [cj. 

In xuaudannis prooeedlnsrs 
Miss.—Swann v. Buck, 40 Miss. 268, 
—^Madlson County Ct. v. Alexander, 
Walb 523. 

Territorial Jnrlsdiotloii. 

Miss.—Cook V. State, 82 So. 312, 81 
Miss. 146. 

9a U.S.—In re Armistead*s Hstate, 
D.C.M1SS., 4 F.Supp. 606. 

In removal of disabUity of mlno- 
rlty, the jurisdiction of the chancery 
court is limited and restricted.—^Du- 
lion V. Folkes, 120 So. 437, 158 Miss. 
91. 

94, Miss.—Gober v. Phillips, 117 So. 
600, 151 Miss. 266—Hughes v. 

State, 29 So. 786, 79 Miss. 77. 

95w Miss.—^Daniels v. Jordan, 134 So. 
908, 161 Miss. 78—Wragg v. Kel- 
ley, 42 Miss. 231. 

sa Miss.—Mcintosh v. Munson 
Road Machinery Co., 145 So. 731, 
167 Miss. 646—^Daniels v. Jordan, 
134 So. 903, 161 Miss. 78. 

97. Miss.—Welch v. Bryant, 128 So. 
734, 167 Miss. 659. 

9a Miss.—Speir v. Moseley, 180 So. 

53, 158 Miss. 63. 

Xnstmctlons 

Mlnn.—^Mississippi State BUghway 
Commission v. Reddoch, 186 So. 
298, followed in 186 So. 800, and 
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Mississippi State Highway Com¬ 
mission V. Huif, 186 So. 814. 

99. Miss.—^Bllis v. S. PellegrinI, 
Inc., 141 So. 273, 163 Miss. 385— 
Eagie Cotton Co. v. Blair, 120 So. 
666, 153 Miss. 43—Williams v. 
Stimpson Computlng Scales Co., 
120 So. 174, 152 Miss. 305. 

Oonrt having JnrisdlctloiL 
The statute authorizing appeal di- 
rectly to the supreme court rather 
than to the Circuit court, in prose- 
cution transferred to county court 
from Circuit court, does not violate 
constitutional provisions making the 
county court Inferior to Circuit court- 
—^Drummond v. State, Miss., 185 So. 
207. 

Time for prosecntlng appeal 
Miss.—Laurei Oil & Fertllizer Co. v: 
McCraw, 172 So. 503, 178 Miss. 117 
—Flowers v. Trotlos, 160 So. 681,’ 
172 Miss. 305—McCandless v. Day, 
140 So. 337, 162 Miss. 859. 
SnJIlolenoy of appllcatioiL for appeal 
Miss.—Schwartz v. McKay, 185 So.' 
811. 

Jnrlsdlction on appeal 

Miss.—^Mississippi State Highway 

Department v. Haines, 139 So. 168, 
162 Miss. 216—^Welch v. Bryant, 
128 So. 734, 157 Miss. 559. 

Scope of review; tzlal de novo 

Under statute provlding for appeal 
from county court to Circuit court, 
the Circuit court considers the case 
on the record made in the county 
court and, if harmful error is found, 
grants a new trial de novo in the 
Circuit court, if not, afflrms the judg- 
ment.—Mississippi State Highway 
Commission v. Reddoch, Miss., 186 
So. 298, followed in 186 So. 800 and 
Mississippi State Highway Commis¬ 
sion V. Huff, 186 So. 314—Carmlchael 
V. J. Cahn Co., Miss., 184 So. 417— 
Blount V. Miller, 160 So. 598» 172 
Miss. 492. 



§ 273 

of record^ havingf ^^eneral^ common-law jurisdic- 
tion.^ The county courts^ which are also constitu- 
tional courts,^ are courts of limited and inferior ju- 
risdiction,5 possessing only such powers as are con- 
ferred on them by law;® and there have been de- 
cisions relating to the proceedings,^ and review 
thereof,® in county courts. There have also been 
decisions relating to the courts of common pleas,^ 
and relating to the city courts.^® 

§ 273. Montana 

The district courts of Montana are courts of general, 
original Jurisdiction. 


21 C.J.S. 

The district courts of Montana are courts of gen- 
cral, original jurisdiction.^^ 

§ 274. Nebraska 

There have been decisfons relating to the district, 
county, and municipal courts In Nebraska. 

There have been decisions relating to the dis¬ 
trict courtsi2 which may give both legal and eq- 
uitable relief,^® 'and whose exercise of general eq- 
uity jurisdiction is not, and cannot be, limited by 
statute.^^ 

County courts. There have been decisions relat¬ 
ing to the county courts, which are courts of rec- 
ord,^5 having exclusive original jurisdiction in pro- 


COURTS 


1. Mo.—Renshaw v. Reynolds, 297 
S.W. 374, 376. 317 Mo. 484. 

JurUiaietloiL is flzed hy law 
Mo.—State ex rei. MacNIsh v. Land- 
wehr, 60 S.W.2d 4, 332 Mo. 622. 

2b Mo.—Crabtree v. .®tna Life Ins. 
Co.. 111 S.W.2d 103, 341 Mo. 1173 
—Tates V. Caateel, 49 S.W.2d 68, 
329 Mo. 1101—State ex rei. Shoe- 
maker v. Hali. 267 S.W. 1047— 
Harbstreet v. Sbipman, App., 122 
S.W.2d 396—^Koch v. Meacham, 
App., 121 S.W.2d 279, transferred 
116 S.W.2d 16—State ex rei. Spen- 
cer V. Anderson, App., 101 S.W.2d 
630—^Walton v. Walton, App., 6 
S.'W.2d 1026—^Rubber Tire Supply 
Co. V. American Utilities Co., App., 
279 S,W. 761—Fox-Miller Grain 
Co. V. Stephans, App., 217 S.W, 
994. 

16 C.J. p 994 note 3. 

Poxtloiilar actlous and proceedixiffs 

(1) AdministratlQn of partnershlp 
estate.—^Pryor v. Kopp, 119 S.W.2d 
228, 342 Mo. 887. 

(2) Aetion for admeasurement of 
dower.—Cronacher v. Runro, Mo., 98 
S.W.2d 603. 

(3) Attachment — Monks v. 

Strange, 25 Mo.App. 12. 

(4) Aetion for damages for pollu- 
tion of water.—^Windle v. City of 
SpringAeld. 8 S.W.2d 61, 320 Mo. 459, 
reversing, App., 276 S.W. 685. 

(6) Mandamus.—St. Louls County 
Court V. Sparks, 10 Mo. 117, 46 Am. 
D, 866—St. Louis County Ct. v. Ru- 
land, 6 Mo. 268—^Boone County v. 
Todd, 3 Mo. 140. 

(6) Over general subject of trusts. 
—State ex rei. Caulfield v. Sartorius, 
Mo., 130 S.W.2d 641. 

(7) Suit agalnst administrator of 
a jterson prevlously declared insane. 
—Tock V. Tock, Mo.App., 120 S.W.2d 
169—16 C.J. p 994 note 3 Ca]. 

(8) Other actions and proceedings 
see 15 C.J. p 994 note 3 Cb]-Cg]. 


ITo Jurisdiction to render Inteiloou- 
tory Judgment in partltlon 
Mo.—^Koch V. Meacham, App., 121 S. 
W.2d 279, transferred 116 S.W.2d 
16. 

3. Mo.—Renshaw v. Reynolds, 297 
S.W. 374, 317 Mo. 484—Estes v. 
General Chemical Clay Co., App., 
93 S.W.2d 295. 

4. Mo.—State ex rei. Chadwick Con- 
sol. School Dlst. y. Jackson, 84 S. 
W.2d 988, 229 Mo.App. 842. 

5. Mo.—Drainage Dist. No. 1 of 
Batea County v. Bates County, 216 
S.W. 949—School Dist. No. 46 v. 
Stewartsville School Dlst, App., 
110 S.W.2d 399—Ex parte Mc- 
Laughlm, App., 105 S.W.2d 1020— 
St Louls County. to Use of Mis- 
slssippl Valley Trust Co. v. Menke, 
App,, .96 S.W.2d 818. 

6. Mo.—^Morris v. Karr, 114 S.W.2d 
962, 342 Mo. 179—School Dist No. 
46 V. Stewartsville School Dist., 
App., 110 S.W.2d 399—State ex rei. 
and to Use of Broughton v. Oliver, 
208 S.W. 112, 202 Mo.App. 627. 

16 C.J. p 994 note 2. 

VCo common-law ov equltable Juris- 
dlction 

Mo.—State ex rei. Chadwick Consoh 
I School Dist. V. Jackson, 84 S.W,2d 
988. 229 Mo.App. 842. 

Constitntional questlons 
County court has Jurisdiction to 
determine constitutional quesllon 
arising in matter over which it oth- 
erwise has iurisdictlon.—Hollowell 
V. Schuyler County, 18 S.W.2d 498, 
322 Mo. 1230. 

7. Mo.—Sublett v. Nelson, 88 Mo. 
487. 

8. Mo.—Platte County v. Locke, 242 
S.W, 666, 294 Mo. 207—Sidwell v. 
Jett, 112 S.W. 56, 213 Mo. 601— 
School Dist. No. 46 v. Stewartsville 
School Dlst, App., 110 S.W.2d 399. 

Power of Circuit court to superlntend 
county court see infra S 408. 
Proceedings for transfer of cause 
Mo.—^Platte County v. Leoke^ 242 S. 
W. 666, 294 Mo. 207. 
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Scope''of review; trial de novo 
Except in so far as a trial de 
novo is provided for by statute on 
appeal, an appeal or wnt of error 
from the county court to the Circuit 
court merely brings up the record 
for review.—^Richter v. Rodgers, 37 
S.W.2d 623, 327’ Mo. 643—Platte 

County V. Locke, 242 S.W. 666,. 294 
Mo. 207—School Dist No. 46 v. Stew¬ 
artsville School Dist,' Mo.App., 110 
S.W.2d 399. 

Fresumptions as to constitutional 
questions presented and passed on 
by county court.—Hollowell v. 
Schuyler County, 18 S.W.2d 498, 322 
Mo. 1230. 

9. Mo.—^Koehler v. Snider, 76 S.W. 

1032, 177 Mo. 646. 

16 GJ. p 994 note 4. 
jurisdiction in attacliment proceed- 
ings 

Mo.—McHugh V. Meyer, 61 Mo. 334. 
10- Mo.—Bryan v. McCaskill, 176 S. 
W. 961. 

15 C.J. p 994 note 5. 

11. Mont.—In re Stevenson^s Estate, 
289 P. 666, 87 Mont 486—Thelen v. 
Vogel, 281 P. 763, 86 Mont 33— 
Link V, Haire, 267 P. 962, 82 Mont 
406. 

Speclflo performance of oontraot of 
adoption agalnst decedent*8 estate 
Mont.—Bums v. Smlth, 63 P. 742, 
21 Mont 251, 69 Am.S.R. 653. 
Terrltorlal oourt; mandamus Juxls- 
dictlon 

Mont—Chumasero v. Potts, 2 Mont. 
242, error dismissed 92 U.S. 368, 23 
L.Ed. 499. 

12. Neb.—Lacey v. Zeigler, 162 N, 
W. 792, 98 NuD. 380. 

16 C.J. p 994 note 16. 

13. Neb.—Matteson v. Creighton 

University, 179 N.W. 1009, 106 
Neb. 219—State v. Dickinson, 89 N. 
W. 481, 63 Neb. 869. 

15 C.J. p 994 note 16. 

14. Neb,—Lacey v. Zeigler, 152 N. 
W. 792, 98 Neb. 380. 

16 C.J. P 994 note 17. 

15. Neb.—Martin v. Sanford, 261 
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bate matters.^® Although county courts are with- 
out general equity powers,!^ they have equity juris- 
diction incidental to powers properly conferred by 
statute,and as to all subjects within their exclu- 
sive original jurisdiction, they have full equity 
powers.18 Although county courts have no juris¬ 
diction of a controversy involving the title to land,^® 
they may entertain actions for damages for breach 
of covenants of warranty^i and against encum- 
brances.82 There are cases relating to the review 
of proceedings of the county courts.23 

The municipal courts of the city of Omaha are a 


branch of the judicial system of the state whose ju¬ 
risdiction is limited to the boundaries of the city.^^ 
There have been decisions relating to the review of 
the proceedings of the municipal court^S 

§ 275. Nevada 

There have been decisione relating to the district 
and municipal courts of Nevada. 

There have been decisions relating to the juris¬ 
diction and procedure of the district courts^^ and 
the municipal courts.^^ 


N.W. 136, 129 Neb. 212, 100 A.L.R. 
179—Stewart v. Herten, 249 N.W. 
662, 126 Neb. 210—Brandeen v. 
Lau, 201 N.W. 665, 113 Neb. 34. 

15 C.J. p 994 notes 8, 9 [a]. 

Power of conxt to vacate or modify 
its JiiflgDien.ts 

Neb.—Stone v. Jensen, 224 N.W. 284, 
118 Neb. 254. 

16. Neb.—Smith v. Bayer, 146 N.W. 
1030. 96 Neb. 488. 

15 C.J. P 994 note 9. 

Courts of probate Jurisdiction gen- 
erally see infra §S 298-310. 

17- Neb.—Gotchall v. Gotchall, 164 
N.W. 243, 98 Neb. 730. 

16 C.J. p 994 note 10. 

18. Neb.—In re Jensen*s Estate, 288 
N.W. 196, 136 Neb. 602—Galns- 
forth V. Peterson, 207 N.W. 936, 
114 Neb. 442—In re Wilson, 151 
N.W. 316, 97 Neb. 780. 

19. Neb.—In re McLean’s Estate, 
285 N.W. 915. 

80. Neb.—^Northwestern State Bank 
of Hay Springs v. Hanks, 226 N. 
W. 119, 118 Neb. 442. 

16 C.J. p 994 note 12. 

Aetion to recover balaaoe dne on 
dwelllngf sold with understanding 
that It was to be removed from land, 
do es not involve title to land, and 
is wlthin county court*s Jurisdiction. 
—Bourret v. Lawmaster, 238 N.W. 
739, 121 Neb. 815. 

21. Neb.—^Birkel v: Norton, 120 N. 
W. 927, 84 Neb. 176. 

22. Neb.—Birkel v. Norton, supra. 

16 C.J. p 994 note 14. 

23. Conrt havlng Jnrlsdiotion 

(1) An appeal lies to the dis¬ 
trict court from the Judgments of 
the county courts.—In re Creighton, 
136 N.W. 1001, 91 Neb. 654, Ann.Cas. 
1913D 128—In re Creighton, 129 N.W. 
181, 88 Neb. 107. 

(2) A flnal order or Judgment of a 
county court in probate matters is 
appealable to the district court, 
whether such Judgment or order is 
on the merits or not.—^Weeke v. 
Wortmann, 109 N.W. 608, 77 Neb. 
407. 

(3) The supreme couH cannot re¬ 
view dlrectly the rullngs of the 


county court, but on appeal or error 
therefrom to the district court its 
Judgment thereon can be reviewed.— 
Kingman v. Davis, 88 N.W. 777, 63 
Neb. 578. 

Naturo and foxm of xemedy 

Neb.—Frazier v. Alesiander, 196 N.W. 

822, 111 Neb. 294. 

Time for takiniT appeal 
Neb.—Welsh v. Valla» 166 N.W. 896, 
102 Neb. 84. 

Blght to diszaiss appeal 
Neb.—^Lemer v. Hunyak, 175 N.W. 
605, 104 Neb. 2. 

Zssues on appeal; trial de novo 

(1) A case must be tried in the 
district court on appeal from the 
county court on Issues tried in coun¬ 
ty court, but it is sufficient if Iden- 
tity of cause of action Is preserved 
in the petition.—Walter v. School 
Dlst. No. 84 of Perkins County. 
276 N.W. 666. 133 Neb. 672—El- 
son V. Nelson, 272 N.W. 561, 132 
Neb. 532—In re Shierman’s Estate, 
261 N.W. 165, 129 Neb. 230—Sum- 
mers v. Automobile Ins. Co. of 
Hartford, Conn., 230 N.W. 449, 119 
Neb. 626—Langdon v. Kenned'% Hol- 
land, Delacy & Mcl.aughlin, 224 N. 
W. 292, 118 Neb. 290, 63 A.Lr.R. 896 
—^Howard County v. Enevoldsen, 224 
N.W. 280, 118 Neb. 222. 

(2) The amount of damages claim- 
ed on the same cause of action may 
be Increased, if not beyond the Juris¬ 
diction of the county court.—Walter 
V. School Dlst. No. 34 of Perkins 
County, supra. 

(3) An action of replevin Is in 
part a proceeding In rem, and an ap¬ 
peal from county court having ju¬ 
risdiction of the subject matter au- 
thorizes the district court to try the 
case de novo as if it had been orlg- 
Inally instltuted in that court—Le- 
mer v. Hunyait 175 N.W. 606, 104 
Neb. 2. 

DetenninatloiL and disposltion, of 
cause 

Neb.—^Rogers v. Bodie, 200 N.W. 799, 
112 Neb. 672. 

Aotions involving title to land 

District court is without Jurisdic¬ 
tion on appeal from county' court, 
where title to land is involved In for- 
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cible detentlon.—Northwestern State 
Bank of Hay Springs v. Hanks, 226 
NW. 119, 118 Neb. 442. 

AmoTtnt of Judgment on appeal 
Where, in replevin in the county 
court, the appraised value of the 
property, as well as its actual value 
found by the court, is less than one 
thousand dollars, and plaintiff ap- 
peals from the judgment, the district 
court may give Judgment for defend¬ 
ant for an amount In excess of the 
Jurisdiction of the county court, If 
warranted by the faets.—^Bates v.' 
Stanley, 70 N.W. 972, 61 Neb. 252. 

24. Neb.—State v. Board of Com^rs 
of Douglas County, 189 N.W. 639, 
109 Neb. 35. 

25. Amendment of pleadings in dis¬ 
trict court is permissible.—Packer v, 
Snyder, Malone, Coffman Co., 277 N, 
W. 60, 133 Neb. 756—Melson v. Tur- 
ner, 251 N.W. 172, 126 Neb. 603— 
Baxter v. The Maccabees, 245 N.W. 
415, 124 Neb. 160. 

Issues on appeal 

(1) When an appeal is taken from 
municipal court to district court, 
the case is to be tried in appellate 
court on the issues that were pre- 
sented in the court from which the 
appeal is taken.—Sturgeon v. Wilson, 
185 N.W. 270, 107 Neb. 109—Mer¬ 
ebant s' Nat. Bank of Omaha v. 
American Eagle Tire Co., 186 N.W. 
309, 107 Neb. 48. 

(2) However, the amount of dam¬ 
ages clalmed on same causes of ac¬ 
tion can be increased, although not 
beyond Jurisdiction of municipal 
court.—Short v. Bollen, 266 N.W, 636, 
130 Neb. 728. 

2& Nev.—^Mooney v. Newton, 187 P- 
721, 43 Nev. 441. 

16 C.J. p 994 note 18. 

Sstting sside deed 

Nev.—Allenbach v. Ridenour, 279 P. 
32, 61 Nev. 437. 

Reason for name ‘'district” courts 
Nev.—State v. Atherton, 10 P. 901, 
19 Nev. 332. 

16 C.J. p 673 note 62 [d]. 

27. Nev.—^Ex parte DIxon, 161 P. 
737. 

16 aj. p 994 note 19. 
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§ 276. New Hampshire 

Thera have been decisione relatlng te the munielpal 
courtt of New Hampshire. 

There have been decisions relating to the munici- 
pal courts in New Hampshire.^s 

§ 277. New Jersey 

There have been decisions relatlng to the varlous 
courts In New Jersey. 

The supreme,29 chancery,®» and prerogative^l 
courts are courts of state-wide original jurisdiction. 
There have been decisions relating to the district 
courts,32 the courts of common pleas,33 the county 
Circuit courts,34 and the courts for the trial of 
small causes.35 

§ 278. New Mexico 

District courts of New Mexico have general Juris¬ 
diction. 


The district courts are courts of general juris¬ 
diction in New Mexico.33 

§ 279. New York 

a. Supreme court 

b. County court 

c. City or municipal courts 

d. Other courts 

a. Supreme Oourt 

In New York the supreme court Is a court of orig¬ 
inal general jurisdiction In both law and equity, its ju¬ 
risdiction being wlde enough to cover any and all causes 
and persons wlthin the terrltorlal jurisdiction of the 
state. 

Under the New York constitution the supreme 
court is a court of original general jurisdiction in 
both law and equity.37 jts jurisdiction is unlimit- 


28. Frooess 

Where municipal court had no 
clerk, writ signed by special Justice, 
but not sisrned by justice as clerk, 
was valld process.—Smith v. Tall- 
man, 175 A. 867, 87 K.H. 176. 

29. N.J.—Cassatt v. First Nat. 
Bank, 168 A 877, 91 N.J.Misc. 222. 

Speoial rnle 

Trial at the bar of the supreme 
court of this state ohtains only pur- 
suant to a special rule of court, and 
where the amount or value involved 
is over three thousand doUars, and 
this limitation is not affected by 
PractAct 193 2 f 22, relative to Judff- 
ment without pleadingrs.—^Bryant v, 
lilndsay, 110 A 823, 94 N.J^-Liaw 357, 
affirmed 114 A 447, 96 N.J.Law 268, 
Snperviaion of mnnlcipal prooeedlngv 
Supreme court is tribunal for 
supervision and correction of official 
proceedlngrs of municipalities.—E. M. 
Harrlson Market v. Town of Mont- 
clair, 147 A 502, 106 N.J.Eq. 222. 

30. N.J.—Beiner v. Fidelity Union 
Trust Co., 8 A2d 175, 126 N.J.Eq. 
78—Cassatt v. First Nat Bank, 153 
A. 877, 91 N.J.Misc. 222. 

Stunioipal or ooxporate electione 
N.J.—Goldstein v. Ewingr, 49 A 517, 
62 N.J.Eq. 69. 

31. N.J.—Cassatt v. First Nat 
Bank, 163 A 377, 91 N.J.Misc. 222. 

Beflnltlon, oxlgln, and n&tnre of pre- 
rogatlve court 

N.J.—In re Merrill, 102 A 400, 88 
N.J.Eq. 261—Harris v. Vanderveer, 
21 N.J.Eq. 424. 

49 C.J. p 1332 notes 60-61. 

32. N.J.—^Kirschler v. Albaneslus, 
178 A 668, 18 N.J.Misc. 366. 

•16 C.J. p 994 note 21. 

JnrlBdlotlonal amonnt 
N.J.—Kingr V. Scala, 166 A 426, 110 
N.J.Law 321—Standard Accident 


,Ins. Co. of Detroit Mich., v. 
Lloyd, 167 A 667, 10 N.J.Misc. 
28. 

15 C.J. p 994 note 21 [cj. 
DlspoBsession prooaedinge 

N.J.—AI. Eitner, Inc., v. McGuire. 
158 A 372, 9 N.J.Misc. 205. 

16 C.J. p 994 note 21 [e]. 

Snlts on small olalms 

N.J.—Goldberg^er v. City of Pcrth 
Amhoy, 197 A 267, 16 N.J.Misc. 
84. 

Frocednre 

(1) Generally.—^Levinson v. See- 
man Bros., 166 A 630, 11 N.J.Misc. 
402. 

(2) Formal pleadings unnecessary. 
—^Besser v. Krasny, 176 A. 146, 114 
N.J.Law 146, reversin^ 172 A 633, 
113 N.J.Law 81—^Rlckner v. Ritz Res¬ 
taurant Co. of Passaic, 181 A 398, 
13 N.J.Misc. 818—^Blshop v. Cadman, 
159 A 536, 10 N.J.M1SC. 464. 

16 C.J. p 994 note 21 [ij. 

33L N.J.—^Kirschler v. Albanesius, 
178 A 568, 18 N.J.Misc. 366. 

16 C.J. p 995 note 22. 

]Prior to amendment of 1936, L. 
1936 c 200 9 1 p 493, which provides 
that the court of common pleas shall 
have greneral jurisdiction over aJl 
sults and actions of a civil nature 
at law, irrespective of the amount in 
controversy, the court of common 
pleas dld not have jurisdiction of 
suits and actions wherein the title to 
real estate was in question.—^Allara 
V. Stevens, 141 A 668, 104 N.J.Law 
240—^Kirschler v. Albaneslus, 178 A 
668, 13 N.J.M18C. 366. 

Revlew of aotlon of mimlolpal gov- 
emiag' hody 

N.J.—City of Plainfleld v. McGrath, 
188 A 733, 117 N.J.Law 348. 

34. N.J.—State, Duford v. Decue, 31 
N.J.Law 302—^Brown v. Bissett, 21 
N.J.Law 46. 


Attachment Issned out of olronlt 
conrt, notwithstandin? suit was sub- 
sequently transferred to chancery, 
because Circuit court was without ju¬ 
risdiction, was not void, and constl- 
tuted lien on land.—^Vaux v. Vaux, 
172 A 68. 115 N.XBq. 686. 

35. N.J.—^Weishaupt v. Weishaupt 
142 A 341, 104 N.J.Law 466—Keat- 
ing: V. Edgar Phillips & Son, 199 A 
719, 16 N.J.Misc. 836—White v. 
Gliford, 187 A 45, 14 N.J.Misc. 
788—^Aumack v. Cotton, 167 A. 549, 
9 N.J.Misc. 1321—Public Service 
Co-ordinated Transport v. Nemeth, 
164 A 408, 9 N.J.Misc. 600. 

15 C.J. p 995 note 25. 

Bevlew of prooeedings 
N.J.—^Bonamassa v. Pavis, 191 A 
746, 118 N.J.Law 181, afiirmingr 
186 A 64, 14 N.J.Misc. 499—De¬ 
partment of Health of New Jer¬ 
sey V. Monheit, 101 A 413, 90 N.J. 
Law 448—^Weinbergrer v. Margo 
Realty Corporation, 164 A 447, 11 
N.J.Mi8C. 142. 

36L N.M.—State v. Patten, 69 P.2d 
931, 41 N.M. 395. 

37. N.Y.—In re Malloy*s Estate, 17 
N.B.2d 108, 278 N.Y. 429, afflrming 
1 N.Y.S.2d 184, 263 App.Div. 80— 
City of Syracuse v. Hogan, 138 N. 
B. 406, 234 N.Y. 467, reveising 193 
. N.Y.S. 928, 201 App.Div. 874— 

Landers v. Staten Island R. Co., 
68 N.Y. 460, 14 Abb.Pr.,N,S.. 346, 
reversing 13 Abb.Pr.,N.S., 338— 
Potter V. Merchants’ Bank, 28 N.Y. 
641, 86 Am.D. 273—^Bangs v. Duck- 
infleld, 18 N.Y. 692—Decker v. 
Canzoneri, 9 N.Y.S.2d 210, 266 App. 
Div. 68—Consumers’ Lumber Co. v. 
Lincoln, 233 N.Y.S. 530, 225 .App. 
Div. 484. 

15 C.J. p 995 notes 27-29. 

Only oonrt 

The supreme court is the only 


484 



21 C.J.S 


COVRTS 


ed,s* unqualified,39 and coextensive with the bound- 
arics of the state,the legislature havin^ no power 
to deprive it of jurisdiction.^l or limit or qualify the 
same,^® although it may grant concurrent juris- 
diction to other courts.*® It has jurisdiction to hear 
and determine any justiciable question of which the 
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common-law or chancery courts of England would 
have had cognizance, subject oniy to territoriai lim- 
itations,^^ such jurisdiction being wide enough to 
cover any and ali causes of action and any and all 
persons within the state’s jurisdiction.*® 


court of ori^nal general jurisdic¬ 
tion.—Landers v. Staten Island R. 
Co., 53 N.T. 450, 14 Abb-Pr^KS., 346. 
reverslng 13 Abb.Pr.,N.S., 338—Deck¬ 
er V. Canzoneri, 9 N.Y.S.2d 210, 256 
App.Div. 68. 

BesrardlesB of amoniLt 
N.Y.— Allen v. Pink, 207 N.Y.S. 428, 
xnodifled on other grounds 208 N. 
Y.S. 827, 211 App.Div. 411. 

Xn tha absence of anything' limit- 
IxLff the flreneral jiixl8dictlo]i. of the 
supreme court, it has power to try 
and determine all property rigrhts 
claimed by an assigrnee in bajikrupt- 
cy and all equity suits with regrard 
to such property or in any way af- 
fectinff it.—Cook v. Whipple, 55 N.Y. 
150, 14 Am.R. 202. 

AmouiLt IxL coatrovexsy 
N.Y.—Marsh v. Benson, 34 N.Y. 358, 
reversingr 11 Abb.Pr. 241, 19 How. 
Pr. 415. 

Bqalty JuzlsdiotloiL ooastitatloxLal 
N.Y.—Aberdeen Restaurant Corpora¬ 
tion V. Gottfried, 285 N.Y.S. 832, 
158 Misc. 785. 

Bqnitalila issues tiader oouaterolaim 
N.Y.—New York v. Matthews, 108 
N.E. 80, 213 N.Y. 663, afflrming 141 
N.Y.S. 432, 166 App.Div. 490. 

AppoixLtment of reoalver 
N.Y.—Potter v. Merchants* Bank, 28 
N.Y. 641, 86 Am.D. 273—Bangs v. 
Duckinfield, 18 N.Y, 592. 

Xattars of anrroffata’* covxt juxladio- 
tion 

(1) The supreme court may take 
the account of a trustee, probate a 
will, and exercise jurisdiction in 
many other matters where the Sur- 
ro£rate’s Court also has jurisdiction. 
—^In re Malloy's Estate, 17 N.E.2d 
108, 278 N.Y. 429, afflrmingr 1 N.Y. 
S.2d 184, 253 App.Div. 30. 

(2) Supreme court has. jurisdic¬ 
tion to determine effect of disposi- 
tion of real property by will.—Dan- 
lell V. Hopkins, 177 N.E. 390, 267 N. 
Y. 112, 76 A.L.R. 1367, reversing 245 
N.Y.S. 818, 231 App.Dlv. 746. 

(3) In supreme court, power to 
remove testamentary trustee is not 
limited to speciflc Instances pre- 
scribed by statute as grrounds for 
removal of executor, as is case in 
surrogate^s court.—In re Drum- 
mond's Estate, 165 N.Y.S. 78, 100 
Misc. 78. 

(4) In litigation involving trust in- 
denture and appolntment under will, 
jurisdiction to dispose of questions 
of validity under statute of perpetui- 
ties and elfect of acts of parties 


vested in supreme court of state.— 
Chase Nat. Bank v. Prazier, 276 N.Y. 
S. 524, 243 App.Div. 628, affirmed 
199 N.E. 526, 269 N.Y. 541. 

(5) Although it has jurisdiction 
to determine validity and enforce 
contract to dispose of property by 
will, the supreme court will re¬ 
fuse to act where simpler method is 
available in surrogate*s court.— 
Schley v. Donlln, 225 N.Y.S. 463, 131 
Misc. 208. 

Bemoval of oanse from other eoTirt 
Where plalntiffs, occupying apart- 
ment in Bronx County near Yonkers 
Une in building owned by defendant 
Corporation, whose principal place of 
business was in the borough of 
Bronx, instituted negligence action 
In the City court of Yonkers, whose 
jurisdiction covers Westchester 
County, defendant Corporation was 
entitled, as a matter of law, to have 
action removed to the supreme court, 
Westchester County, and upon such 
removal to have it transferred to the 
supreme court, Bronx County.—Hoch- 
man v. Prenbem Realty Corporation, 
1 N.Y.S.2d 676, 253 App.Div. 836. 
Settlng Mlde assigument 
Chlidren clalming reassignment of 
mortgages to administrator was 
fraudulent may sue in supreme court 
to set aside assignment.—In re 
Wl€n*s Estate. 244 N.Y.S. 897, 187 
Misc. 456. 

38: N.Y.—^Decker v. Canzoneri, 9 N. 
Y.S.2d 210, 256 App.Div. 68. 

39. N.Y.—^Decker v. Canzoneri, su¬ 
pra. 

40- N.Y,—Decker v. Canzoneri, su¬ 
pra—Bronx Gas & Electric Co. v. 
Public Service Commission, First 
District, 180 N.Y.S. 38, 190 App. 
Div. 13, reverslng 178 N.Y.S. 172, 
108 Misc. 180. 

15 C.J. p 995 note 30. 

Any jnstloe may hold conzt in. any 
county 

N.Y.—^People v. Herrmann, 43 N.E. 
646, 149 N.Y. 190. 

41. N.Y.—In re Malloy's Estate, 17 
N.E.2d 108, 278 N.Y. 429, afflrm- 
ing 1 N,Y.S.2d 184, 258 App.Div. 
30. 

Statuto relatlng to injunetion in la. 
bor dispute 

The supreme court retains its 
anclent equitable jurisdiction not- 
withstandlng provisions of statute 
relating to issuance of injunetion in 
cases involving a labor dispute.— 
May*s Furs & Ready-To-Wear, 8* N. 
Y.S.2d 819, 256 App.Div. 643. 
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42. N.Y.—Decker v. Canzoneri, 9 N. 
Y.S.2d 210, 256 App.Div. 68. 

43. Surrogate'8 court 

N.Y.—In re Malloy^s Estate, 17 N.E. 
2d 108, 278 N.Y. 429, afflrming 1 
N.Y.S.2d 184, 263 App.Div. 30. 
Courts of concurrent and conflicting 
jurisdiction see infra $$ 486-521. 
Courts of probate jurisdlctlqn gen- 
erally see Infra $$ 298-310. 

44- N.Y.—Bronx Gas & Electric Co. 
V. Public Service Commission, 
First Dlst., 180 N.Y.S. 38, 190 App. 
Div. 13, reversing 178 N.Y.S. 172, 
108 Misc. 180. 

The supreme court suoceeded to all 
the povers possessed by the old 
court of king^s bench, and, under 
Const. art 6 S 6, to all the powers of 
the old court of oyer and terminer, 
possessed either at common law or 
by L.1823 c 182 § 9, maklng it a 
continuous court.—Jones v. People, 
79 N.Y. 45—People v. Goodrich, 149 
N.Y.S. 406. 

45. N.Yv—^Town of Harrison v. Sun- 
ny Ridge Builders, 8 N.Y.S.2d 632, 
170 Misc. 161. 

15 C.J. p 995 note 27. 

Foxmal aotiou neoessaxy 
The supreme court has inherent 
power to enjoln any illegal act, but 
it is not a summary power except 
when expressly made so by statute, 
and it can ordinarily be exercised 
only within well-defined limlts, and 
through the medium of formal ac- 
tions.—In re Harvie, 203 N.Y.S. 497, 
122 Misc. 669. 

Aotiou to eaforce paymeut of moit- 
gage tax 

N.Y.—People v. Park Row Realty 
Co., 151 N.Y.S. 804, 88 Misc. 254, 
affirmed 152 N.Y.S. 1133, 169 App. 
Div. 903. 

Deolaratiou of rights and injnuctlou 

Supreme court has jurisdiction of 
actions by gas and electrlc corpora- 
tions for declaration of rights and in- 
junction against enforcement of stat¬ 
ute requiring reports, payment into 
state treasury, and refund of un- 
claimed consumer deposits, court of 
claims being open to claimants in 
cases of contracts where state comp- 
troller may not audit.—^Brooklyn • 
Borough Gas Co. v. Bennett, 277 N.Y. 
S. 203, 154 Misc. 106. 

Deteimluatiou as to ooustltutioiLallty 
of act apportioning senatoxlai 
triots 

N.Y.—Sherrill v. 0’Brien. 81 N.E. 
124, 188 N.Y. 186, 117 A 2 n.S.R. 
841. 
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The court sits in special te'nn for the trial of eq- 
uity cases^® and the determination of motions,^? 
and in trial term for the trial of jury cases,4® but 
the court is the same no matter how it is sitting.49 


b. CoTuity Court 

The county courts of New York are of Umited Jurisl 
diction, and possess oniy such power and authorfty as the 
constitution and statutes confer on them. 


SjeotmeiLt 

N.Y.—City of Syracuse v. Hogan, 138 
N.B. 406» 234 N.Y. 457, reverslng- 
193 N.Y.S. 928, 201 App.Div. 874. 
Bsaaadnatlon. of 1)001» of l>a3iJc by 
Btockliolders 

Supreme court has power, In Its 
discretion, to compel the ofllcers of 
a national bank In procesa of liQui- 
datlon, on expiration of its charter 
by llmitation, to exhiblt books, pa- 
pers, and assets of the bank to the 
fitockholders, and to permlt them to 
examine and to take extracts there- 
from.—Tuttle v. Iron Nat. Bank, 62 
N.E. 761, 170 N.Y. 9, affirming 73 
N.Y.S. IIBO, 67 App.Biv. 627. 
Matxlsnonlal oases 

N.Y.—Berry v. Berry, 114 N.Y.S. 497, 
130 App.Dlv. 63, 

Becanvass of votes 

It has Jurisdlction by mandamus 
to direct recanvass of votes cast for 
mayor.—^Matter of Brush, 75 N.Y.S. 
286, 69 App.Div. 617. 

JiLtexferlnir wlth connty oonrt Jnrla- 
dlotion 

While, under Clvll PractAct § 130, 
certain^ex parte orders In actlons 
pending In a county court may be 
made, and subsequently vacated or 
modifled by the supreme court, the 
latter court may not exercise Juris- 
dictlon in matters aflectinjr substan- 
tlal rights of the parties, or Inter- 
fering with the jurlsdiction and au- 
thorlty of the county court.—Curry 
V. Barii, 203 N.Y.S. 760, 209 App.Div. 
205. 

Bow Issne Jolned 

In supreme court defendant must 
serve an answer on plaintilTs attor- 
ney, issue being joined by Service of 
the pleading.—^Bachrach v. Pisher & 
Grassgpiren, 244 N.Y.S. 23, 187 Misc. 
382. 

46. N.Y.—^In re Pavies, 61 N.B. 118, 
168 N.Y. 89, 32 N.Y.Civ.Proo. 163, 
56 L-R-A. 855, reversing 67 N.Y.S, 
492, 66 App.Div. 246, reversingr 66 
N.Y.S. 129, 32 Misc. 1—Syenite 
Trap Hock Co. v. Williams,' 163 
N.Y.S. 74, 167 App.Div. 774, af- 
flrmed, 119 N.E. 1081, 222 N.Y. 
669. 

Damaeres fox trespass and Injunotlon 
K.Y.—Racquette Falis Land Co. v. 
Buyce, 89 N.Y.S. 359, 43 Misc. 
402, reversed on other grounds 96 
N.Y.S. 381. 108 App.Div. 67. 

Partltlon 

N.Y.—^Hewlett v. Wood, 3 Hun 736, 
appeal dismlssed €2 N.Y. 76. 

ProhlbitloiL 

The special term has power to 


issue an alternative writ of prohibi- 
tion to the court of general sessions. 
—People V. General Sessions Ct., 98 
N.Y.S; 657, 112 App.Div. 424, re- 
verslng 98 N.Y.S. 66, 49 Misc. 72, and 
afflrmed 78 N.E. 149, 186 N.Y. 604. 

Severance of Issnes 

In proceedlng by city of New York 
to condemn lands, special term had 
jurlsdlction to sever clty’s claims 
to lands under water wlthin project- 
ed Unes of streets, and after making 
flndings thereon dlsmiss clty’s claims 
thereto.—In re Lands on Upper New 
York Bay in City of New York, 213 
N.Y.S. 486. 215 App.Div. 204, modi- 
fled on other grounds 214'N.Y.S. 234, 
216 App.Div. 438, appeals dismlssed 
In re Staten Island Proceeding, City 
of New York. 164 N.B. 589, 248 N.Y. 
522, modlfied on other grounds In 
re Water Pront on Upper New York 
Bay in Borough of Richmond, City 
of New York, 167 N.B. 911, 246 N. 
Y. 1, reargument denied 159 N.B. 646, 
246 N.Y. 649. and certiorari denied 
Greater New York Dock & Ware- 
house Co. V. Stapleton Dock & 
Warehouse Corporation, 48 S.Ct. 820, 
276 U.S. 626, 72 L.Bd. 738. 

FTooedure replaclng oeirtloraxii maiiFi 
damus, and prohlbltion 

The statutory procedure supersed- 
ing certiorari to review, mandamus, 
and prohlbltion consolidates practice 
relatlng to such modes of relief, 
somewhat broadening meanlng of 
terms previously used, scope of re¬ 
lief granted, and Junsdictlon of spe¬ 
cial term.—^Penn-York Natural Gas 
Corporation v. Maltbie, 299 N.Y.S. 
1004, 164 Misc. 569. 

47. N.Y.—^Peabody v. West, 108 N. 

Y.S. 942, 119 App.Div. 108. 

Vo genexal SQLiiity jorlsdiotlons 

Special term for motions has no 
general equity Jurlsdlction.—^Barrett 
V. Barrett, 226 N.Y.S. 174, 221 App. 
Div. 710—Goodwin v. Goodwin, 13 
N.Y.S.2d 894, 172 Misc. 118. 

AxL issue of law ralsed by a de. 
mnrrer to the complaint may be 
tried at a special term for motions 
on consent.—Peabody v. West, 103 
N.Y.S. 942, 119 App.Div. 108. 

Order of disobarge on payment into 
court 

Where several parties made claim 
to the proceeds of a policy, the spe¬ 
cial term of the supreme court had 
jurlsdlction to make an order dis- 
charging the insurer from ali lia- 
billty on payment of the proceeds of 
the policy into court.—^Lane v. 
BQuitable Life Assur. Soc., 92 N.Y. 
S. 877, 102 App.Div. 470. 

486 


m partionlar jndloial distilot 

Where materlal facts involved on 
motion for prohibition agrainst award 
of contract for completing barge 
canal along a certain route occurred 
in a county wlthin a certain judlclal 
district, a special term wlthin that 
district had jurisdiction.—^People ex 
rei. Jordan v. Wotherspoon, 167 N.Y. 
S. 923, 94 Misc. 419, afflrmed 162 
N.Y.S. 1138, 176 App.Div. 947. 

Stay of mnnioipal oonrt Jndgment 

(1) Special term is without power 
to stay, pending flnal determination 
of foreclosure actlon Instituted by 
trustee of bondholdei^s, execution of 
money judgment obtained by Indi- 
vidual bondholder in munlcipal court 
action.—Continental Bank & Trust 
Co. of New York v. 898 West End 
Ave. Corporation, 280 N.Y.S. 929, 246 
App.Div. 86. 

(2) Real Prop.L. 5 122, pertalning 
to reorganlzation of mortgaged prem- 
Ises does not confer such power, 
where at time stay was granted re¬ 
organlzation plan was merely In 
process of formulation.—Continental 
Bank & Trust Co. of New York v. 
898 West End Ave. Corporation, su¬ 
pra. 

Beview of oonrmisBioxi 

The purpose of amendment to clvll 
practice act with relation to special 
proceedings against a hody or offlcer 
was not to enlarge scope of review 
by special term to include certiorari 
proceedings based on sufflciency of 
evidence to sustain determination of 
education commissloner refusing to 
license a certain' motion picture or 
weight of evidence on whlch deter¬ 
mination was based, but such review 
is stili wlthin jurisdiction of appel¬ 
late dlVision.—Foy Productions v. 
Graves, 299 N.Y.S. 671, 164 Misc. 479, 
transferred 3 N.Y.S.2d 673, 263 App. 
Div. 476, afflrmed 15 N.B.2d 436, 278 
N.Y. 498, 

48. N.Y.—In re Slsson. 166 N.Y.S. 
521, 179 App.Div. 236. 

15 C.J. p 996 note 33. 

Txlal term without JnzlsdlctioxL in 
mandamus 

Final order made by the trial term 
denying an application for a per- 
emptory writ of mandamus and dls- 
missing the proceedlng is without 
Jurisdiction, and must be reversed.— 
People ex reL Blank v. Supreme 
Lodge Knights and Ladies of Honor, 
110 N.Y.S. 148, 126 App.Div. 86. 

49. N.Y.—Salmon v. Gedney, 75 N. 
Y. 479, affirming 11 Hun 29—Smlth 
V. Rathbun, 22 Hun 150, affllrmed 
88 N.Y, 660. 
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The county courts of New York®® are courts of 
limited jurisdiction,®! not general jurisdiction,®® and 
possess only such jurisdiction and powers as are ex- 
pressly given to them by the constitution and stat- 
utes enacted pursuant thereto.®® 

They have no equity jurisdiction except such as 
is provided by statute,®< or such as is incidental to 
the powers granted.®® They have no power to de- 
termine title to,®« or right to possession of,®'^ realty, 
except as such questions are incident to a foreclo- 

50. OrlglxL of Bjama 

The appellatlon was prohably tak- 
en from. the constitution of 1777.— 

People V. Albany a Pl., 19 Wend., 

N.T.. 27, 30. 

CoTULty coiurfcB are nerr ootuts and 
not merely contlnuatlona of the 
courts of common pleas and General 
sessions of the peace ezisting prior 
to the constitution of 1846.—People 
V. Rafferty, 139 N.T.S. 572, 164 App. 

Dlv. 767, reveraed on other grrounds 
102 N.B. 682, 208 N.Y. 461. 

As iiLclndin^ oonrt of common pleas 
N.Y.—People v. 

Wend.. 27. 

61. N.Y.—^Wachtel v. Diamond State 
Engineeiing’ Corporation, 213 N.Y. 

S. 77, 215 App.Div. 16—Oneida 
County Saving^i Bank of Rome v. 

Saunders, 166 N.Y.S. 280, 179 App. 

Dlv. 282—People v. Edsall. 12 N. 

Y.S.2d 449, 171 MIsc. 277—Tappin 
V. Maclean, 192 N.Y.S. 196, 117 
Mlsc. 767—Tobias Tile Co. v. Top- 
ping Realty Co., 186 N.Y.S. 734, 

114 Misc. 500—^Estracher v. Locust 
Bldff. Co., 169 N.Y.S. 879, 102 Misc. 

368. 

35 C.J. p 996 note 36. 

62. N.Y.—^People v. Tumer, 800 N. 

Y.S. 1064, 166 Misc. 448. 

53. N.Y.—People v. Edsall, 12 N.Y. 

S.2d 449, 171 Misc. 277—People v. 

Teller, 300 N.Y.S. 1054, 165 Misc. 

448-—Majestic Tile Co. v. Nlcholls, 

291 N.Y.S. 661, 161 Misc, 231— 

Sternberg v. Bergman, 260 N.Y.S. 

134, 140 Misc. 669—Tobias Tile Co. 

V. Topplng Realty Co., 186 N.Y.S. 

734. tl4 Misc. 600. 

16 C.J. p 996 note 37. 

XCaadamns 

County court has no jurisdiction to 
issue mandamus against town super- 
visor to compel his sale of bonds 
and tuming of the money over to a 
drainage commlssion.—People ex rei. 

Dunphy v. Chaney, 166 N.Y.S. 1036, 

171 App.Div. 303. 

64. N.Y.—Rohssler v. Rohssler. 199 
N.Y.S. 830, 120 Misc. 669—^Ertrach- 
ter V. Locust Bldg. Co., 169 N.Y.S. 

879, 102 Misc. 068—Stappenbeck v. 

Mather, 133 N.Y.S. 482, 78 Misc. 

434. 

SpeoiiLo perforrnaame 

Where an option, executed after a 
lease, gave tenant the right to have 


sure of a mortgage®® or portion®^ of realty of 
which the county courts have jurisdiction.®^ They 
may also have jurisdiction of an action for the in- 
vasion of the right of possession.®^ 

Its jurisdiction in actions to recover money only 
is restricted to cases in which the complaint de- 
mands judgment for a sum not exceeding a certain 
amount.®^ Once having obtained jurisdiction, how- 
ever, it may enter judgment for any sum.®® In 
the case of the foreclosure of a lien on personal 

Defterminatlon of antecedent xlghts 

If Interest of infant, who conveyed 
property, was antecedent to mort- 
grage executed by her grantee, in 
foreclosure of such mortgage, in 
which infant partly dlsaffirmed, 
county court did not have jurisdic¬ 
tion to adjudicate rlghts of Infant.— 
Oneida County Savlngs Bank of 
Rome V. Saunders, 166 N.Y.S. 280, 
179 App.Dlv. 282. 

69. N.Y.—^Ertrachter v. Locust Bldg. 
Co., 169 N.Y.S. 879, 102 Mlsa 368. 

60. N.Y.—Marcus v. Rosner, 197 N. 
Y.S. 603, 119 Misc. 617—Stappen¬ 
beck V. Mather, 133 N.Y.S. 482, 73 
Misc. 434. 

Snbxogatioa In foreolosnre aotion 
A county court has jurisdiction, 
edTter a sale under a second mort- 
gage. to subrogate a petitioner to 
the rlghts of the first mortgagee and 
order the proceeds of the sale pald 
to her, especially since statute gives 
such court, withln its jurisdiction, 
the powers of a supreme court jus- 
tlce.—^Bussing v. Whitaker, 163 N.Y. 
S. 982, 177 App.Dlv. 96. 

61. N.Y.—Delamater v. Polz, 3 N.Y. 
S. 711, 50 Hun 528. 

62. N.Y.—Tappin v. Maclean. 192 N. 
Y.S. 196, 117 Misc. 757—Owen v. 
Brown. 189 N.Y.S. 451, 78 Misc. 
273. 

63; N.Y.—Tappin v. Maclean, 192 N. 

Y.S. 196, 117 Misc. 757. 
Bistlngulshed from clty oonrt 
While the city court which has ju¬ 
risdiction of actions, irrespective of 
the amount in controversy, cannot 
render judgment for more than two 
thousand dollars, the county court. 
the jurisdiction of which is limited 
to actions in ‘which the complaint de- 
mands judgment for no more than 
two thousand dollars, having ac- 
qulred jurisdiction, may render any 
judgment the supreme court might 
render.—^Tappin v. Maclean, supra, 
Jtulsdictio& ovBT couLterelalm re- 
gardless of amount 
N.Y.—Howard Iron Works v. Buffalo 
EL Co., 68 N.B. 66, 176 N.Y. 1, re- 
verslng 81 N.Y.S. 462, 81 App-Dlv. 
386—^Weinstein v. Helfenberg, 139 
N.Y.S. 303, 78 Misc. 190. 

Aooxnal of interest beyond two 
thousand dollars does not deprive 
county court of Jurisdiction.—^Tappin 
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a new formal lease executed at the 
expiration of the term at a dJflerent 
rent, the county court, in summary 
proceedings against the tenant as 
holdover, did not have jurisdiction to 
dismiss landlord*s petltion on the 
merits on the ground that tenant had 
exercised his option, which in eflect 
decreed speciflc performance of the 
option, since the county court has no 
such equltable jurisdiction.—Arm- 
strong V. Shapiro, 202 N.Y.S. 305, 207 
App.Div. 304, reversing 196 N.Y.S. 
680, 119 Misc. 522. 

55. N.Y.—Stappenbeck v. Mather, 
133 N.Y.S. 482, 73 Misc. 434. 

50. N.Y.—Lopiano v. New York Tel- 
ephoue Co., 260 N.Y.S. 223, 139 
Misc. 831—^Brtrachter v. Locust 
Bldg. Co., 169 N.Y.S. 879, 102 Misc. 
368. 

Oonsent of parties immaterial 
Under Code Clv.Proc. S 340, the 
county court has no jurisdiction, 
even by consent of parties, in an 
action in equity to set aside certain 
transfers of realty alleged to have 
been made In fraud of creditors, 
where a determination of the issues 
raised would involve the title to 
realty.—^Ertrachter v. Locust Bldg. 
Co., supra. 

Xn. trespass action 

N.Y.—^Lopiano v. New York Tele- 
phone Co., 250 N.Y.S. 223, 139 Misc. 
831. 

67. N.Y.—^Andrews v. Horton, 120 
N.Y.S. 431, 66 Misa 66—^Wilkins v. 
Williams. 3 N.Y.S. 897, 15 N.Y.Clv. 
Proc. 168. 

No Jiulsdiotioii of aotioB. of ejeot- 
mexLt 

N.Y.—Oneida County Savings Bank 
of Rome v. Saunders, 166 N.Y.S. 
280, 179 App.Dlv. 282—^Piekelko v. 
Lake Vlew Brewlng Co., 119 N.Y. 
S. 847, 66 Misc. 365. 

58. N.Y.—Marcus v. Rosner, 197 N. 
Y.S. 503. 119 Misc. 617—Ertrachter 
V. Locust Bldg. Co., 169 N.Y.S. 879. 
102 Misc. 368. 

Futtiag purohaser in possession 
Under Civ.Pract.Act 67, 69, the 
county court, as an incident to a 
mortgage foreclosure, has jurisdic¬ 
tion of ali matters relating to put- 
tlng a purchaser at a foreclosure 
sale in possession,—Marcus v. Ros¬ 
ner. 197'N.Y.S. 503, 119 Miscs. 617. 
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property the court^s jurisdiction is limited to a cer- 
tain amount.®^ It has been held that where the ac- 
tion is commenced by Service of a summons, and the 
complaint States' a cause of action beyond the ju¬ 
risdiction of the court, the complaint may be amend- 
ed to bring it within such jurisdiction.65 

In a case of which the county court has juris¬ 
diction, it possesses the same jurisdiction, power. 


and authority as the supreme court possesses in a 
like case.®® 

There are found in the reports numerous deci- 
sions with respect to such courts,®^ relating, inter 
alia, to such matters as jurisdiction over nonresU 
dents of the county,®® actions for money had and 
received,®® procedure,*^® injunctions,*^! its power 
over judgments of the city or municipal courts,72 


V. Maclean, 192 N.T.S. 196, 117 Mlsc. 
767. 

€4. N.-T.—First Trust & Deposit Co. 
V. Syrdelco, Inc., 292 N.T.S. 206, 
249 App.Div. 285, dlsmissal of ap- 
peal denled 7 N.E.2d 677. 273 N.T. 
528, appeal dismissed 11 N.E.2d 
301, 276 N.T. 468. 

Xortffaffd oa lease 

Mortgra^e on lease of real estate 
held personal property mortgasre, al- 
thougrh in form of mortg-agre on real 
estate, and hence foreclosure action, 
although conducted as action to fore- 
close mortgage on real property, was 
for foreclosure of mortgage on per¬ 
sonal property, as regards county 
court’s jurisdiction.—^Blrst Trust & 
Deposit Co. V. Syrdelco, Inc., 292 N. 
T.S. 206. 249 App.Div. 285, dlsmissal 
Of appeal denled 7 N.B.2d 677, 273 N. 
T. 628, appeal dismissed 11 N.E.2d 
301, 276 N.T. 468. 

65. N.T.—Owen v. Brown, 189 N. 
T.S. 461, 78 Mlsc. 278. 

66 . N.T.—-Bussing v. Whltaker, 163 

N.T.S. 982, ,177 App.Div. 95—Low- 
ry V. Hlmmler, 239 N.T.S. 347, 
136 Mlsc. 216—Gardenler v. Script- 
er, 210 N.T.S. 331, 124 Mlsc. 832— 
Rohssler v. Rohssler, 199 N.T.S. 
830, 120 Misc. 669—Tappln v. 

Maclean, 192 N.T.S. 196, 117 Mlsc. 
757. 

Adjnsting eaulties In moxtgage fore- 
olosnre 

Under' Clv.Pract.Act SS 69, 74, 
county court has jurisdiction in fore¬ 
closure action by mortgagee to pass 
on defense that parties agreed, prior 
to execution of mortgage, that mort- 
sagors would not be personally lia- 
bl'e, and that mortgagee would look 
exclusively to land as security for 
debt,—GaLTdenier v. Scripter, 210 N. 
T.S. 381, 124 Misc. 832. 

Impressing trust 

(1) County court Is wlthout Juris¬ 
diction of action by puichaser of 
land for partltion to Impress a part 
of the purchase money with a trust 
in favor of the rightful owner of 
the land and to substitute the money 
for the interests in the land owned 
by others and to conflrm title in the 
purchaser, notwlthstanding provlslon 
of Code Civ.Proc. S 348.—Stappen- 
beck V. Mather, 133 N.T.S. 482, 73 
Mlsc. 484. 

(2) Where, In an action for par- 
titloh in the county court, defendant 


Interposed a counterclaim to Impress 
an Implied trust on the property, it 
was held that, although under Const. 
art 6 S 14, and Civ.Pract.Act § 67, 
llmltlng the jurisdiction of the coun¬ 
ty court, the court has no jurisdic¬ 
tion to impress a trust on real prop¬ 
erty, under Civ. Pract.Act § 69, for- 
merly Code Civ.Proc. 5 348, givlng 
county courts the same jurisdiction 
as the supreme court possesses, in a 
like case after jurisdiction has once 
been acqulred, and authorizing it to 
render judgment or grant any rellef 
which the supreme court might ren¬ 
der in a like case, the court has pow¬ 
er to render judgment on the coun¬ 
terclaim.—Rohssler v. Rohssler, 199 
N.T.S. 830, 120 Misc. 669. 

67. N.T.—Savage v. Mitchell, 9 N. 
T.S.2d 246, 266 App.Div. 881. 

15 C.J. p 996 note 40. 

Aotion agalnst olty of ITew York 
N.T.-Maisch v. New Tork, 111 N.T. 
S. 646, 127 App.Div. 424, affirmed 
86 N.E. 458, 193 N.T. 460. 

Aotion to deolare forfelture of ooa^ 
traot for sale of realty 
N.T.—^Andrews v. Horton, 120 N.T. 
S. 431, 66 Mlsc. 66. 

Action bn Judgment of Justloe of 
the peaoe of the county agalnst resi¬ 
dent of the county.—^Pink v. Shoe- 
maker, 68 N.T.S. 1112, 33 Mlsc. 687. 

$8. N.T.—Tager v. Tager, 212 N.T. 
S. 707, 214 App.Div. 671, reversing 
212 N.T.S. 263, 125 Misc. 773. 

16 C.J. p 996 note 41. 

Besidence of defendant In oonnty 
necessary to jurisdiction of county 
court—^Tager v. Tager, supra. 

;porelga oorpoxatton 
■ County court has no jurisdiction of 
action agalnst foreign Corporation, 
such a Corporation being a nonresl- 
dent of the county.—^Wachtel v. Dia¬ 
mond State Engineering Corporation, 
213 N.T.S. 77, 216 App.Div. 16. 
Pleadlng necessary 

Complaint in county court must 
allege that defendant is resident of 
county, and absence of such allega- 
tlon creates presumption of defend- 
ant’s residence elsewhere.—^Tager v. 
Tager, 212 N.T.S. 707, 214 App.Div. 
671, reversing 212 N.T.S. 263, 126 
Misc. J78. 

Ifo jurisdiction hy walver 
Foreign corporationes failure to 
deny Jurisdictional fact held, not lo 
glve county court jurisdiction of it, 
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slnce jurisdiction can only be waived 
where, in certaln circumstance, court 
could have jurisdiction, and not 
where court under constltution is 
wlthout jurisdiction.—^Wachtel v. 
Diamond State Engineering Corpora¬ 
tion, 213 N.T.S. 77, 215 App.Div. 
16. 

Damages from laylng out Street 

Constitutional restriction is appli- 
cable only to actions for recovery of 
money, and not to proceedlngs to as- 
sess damages to landowners from the 
luying out of a Street.—Matter of 
Folts St, 46 N.T.S. 43, 18 App.Div. 
568. 

69. Oral realty contract 

The county court has jurisdiction 
of subject matter of action for mon¬ 
ey had and received under oral 
agreement for purchase of land.— 
Savage v. Mitchell, 9 N.T.S.2d 246, 
266 App.Div. 881. 

70. Poreclosure aetioii. 

In foreclosure in county court 
court should have permitted plaintiff 
to take judgment of foreclosure, suh- 
ject to interest infant grantor had in 
property at time of execution and de- 
llvery of mortgage by his grantee, 
with leave to plaintiff to discontmue 
without prejudice to like action in 
court of general jurisdiction.—Onei- 
da County Savings Bank of Rome v. 
Saunders, 166 N.T.S. 280, 179 App. 
Div. 282, 

Keeplng court open for busiuess 

Purpose of Clv.Pract.Act § 70 pro- 
viding that county court should al- 
ways he open for transaction of busi- 
noss for which notlce was not re- 
Quired to be given to adverse party 
except when otherwise provlded by 
law was to glve county judge in cer- 
tain matters powers which court of 
chancery formerly possessed.—Rudd 
V. Hazard, 194 N.E. 764, 266 N.T. 302, 
reversing 271 N.T.S. 1042, 241 App. 
Div. 905, afflrming 259 N.T.S, 18, 144 
Mlsc. 662. 

71. N.T.—People v. Dwyer, 90 N.T, 

402, 2 N.TXJiv.Proc. 379. 

72. Power over clty court judg¬ 
ments 

(1) Power of county court over 
Judgment of city court of Buffalo is 
limited to enforcement of judgment 
after transcript thereof has been 
flled in Ene county clerk^s office, un¬ 
der Buffalo City Court Act S 40.— 
Itzenplitz v. Chassin, 204 N.T.S. 389, 
122 Mlsc. 600. 
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and appeals.*^® 

County courts in city of New York. Since Jan- 
•uary 1, 1927, the county courts in the city of New 
York have only criminal jurisdiction.'^^ 

c. City or Mimicipal Courts 

(1) Generally 

(2) City court of the city of New York 

(3) Municipal court of the city of New 

York 


(1) Generally 

City or municipal courts have been established In a 
number of municipalities in the state. These courts are 
Inferior iocal courts and are generally not courts OT 
record. 

City or municipal courts^® have been established 
in a number of municipalities throughout the state of 
New York, including Albany,^® Aubum,^’ and Bing- 
hamton.^8 City or municipal courts have also been 


(2) It has no power to open or set 
aside default or other judgment of 
such court on motlon.—Smlth v. 
Featherly. 275 N.T.S. 256, 242 App. 
DIv. 886—Itzenplitz v. Chassin, su¬ 
pra. 

<3) Appellate Jurlsdietion of coun¬ 
ty court see Infra § 429. 

73. N.Y.—Crescent v. Reddy. 180 N. 
T.S. 772, 191 App.Dlv. 909. 

15 C.J. P 996 note 44. 

Xxiterlooutozy orders or Judfirments 

not app6al:ible 

N.Y.—Crescent v. Reddy, supra— 
Henn v. City of Mt. Vemon, 179 N. 
Y.S. 769. 190 App.Dlv. 533. 

74. N.Y.—Lopiano v. New York Tel- 
ephone Co.i 250 N.Y.S, 223, 139 
Misc. 831. 

75. N.Y.—Bufter Amusement Cor¬ 
poration V. Garrison, 229 N.Y.S. 
773, 224 App.Div. 278. 

16 C.J. p 996 note 45. 

Power of legislatore to estahlish 
N.Y.—Curtln v. Barton, 34 N.B. 1093, 
139 N.Y. 605. 

Amoimt in oontroversy 
N;Y.—Hamburger v. Hel lman , 90 N. 
Y.S. 1060. 

Aotion on Judgment of supreme court 
N.Y.—Baldlnger v. Turkowsky, 74 N. 

Y.S. 897, 36 Misc. 822. 

Submlsslou of coutroversy 

The court has no jurlsdietion 
where the case was submitted on an 
agreed state of facts, but was not 
acoompanied by an affidavlt of good 
faith.—Scheinholtz v. Platt, 127 N. 
Y.S. 818. 

No juxlsdlotiou of aetlou for reoov- 
ery of moueys pald uuder duress 

N.Y.—Goldsteln v. Abramson, 86 N. 
Y.S. 30. 

OoUateral attack ou judgment 

City court Judgment held sub- 
Ject to collateral attack for want of 
Jurlsdietion In actlon in supreme 
court.—Bufter Amusement Corpora¬ 
tion V. Garrison, 229 N.Y.S. 773, 224 
App.Div. 278. 

76. Actiou azlsing fkom coudltional 
sales coutraet 

Albany city court held wlthout ju- 
risdiction of actlon to replevy chat- 
tels where defendanfs wrongful de- 
tention arose from default under 
oonditional sales contract.—^Prlgld- 


alre Sales Corporation v. Dolan, 249 
N.Y.S. 143, 139 Misc. 828. 

Appllcabillty of dvll practiee act 
The silence of the Albany city 
court act as to the time in which 
an actlon may be commenced in the 
City court, as well as to how actions 
therein may be saved from limita- 
tion, renders applicable the sections 
of the clvil practiee act relatlng 
thereto.—^Knox v. Beckford, 3 N.Y. 

I S.2d 718, 167 Misc. 200. 

Pleadisg 

N.Y.—Schmldt v. Elseman, 26 N.Y. 

S. 766, 6 Misc. 264. 

Time for declslon 

(1) Justice of City court of Al¬ 
bany cannot render judgment after 
expiratlon of time prescribed.— 
American Ry. Express Co. v. Bddy, 
220 N.Y.S. 164, 128 Misc. 502. 

(2) Where, however, a jury is de- 
manded, but is followed by a stipu- 
lation for submlsslon to the court, 
plalntilf is entitled to have case re- 
stored to general calender and date 
fixed for trial, the actlon not abat- 
ing on expiratlon of the trial jus- 
tlce’s term.—^American Ry, Express 
Co. V. Eddy, supra. 

Appeal 

N.Y.—Phillips V. Hogan, 126 N.Y.S. 

1088, 142 App.Div. 205. 

Costs ou appeal 

Where the whole amount involved 
was but flve hundred and flfty dol- 
lars, defendant should be allowed 
only flfty dollars of the one hundred 
and sixty-four dollars accrued costs, 
where plaintiflf, after reversal on ap¬ 
peal of judgment in his favor, was 
allowed to amend the complaint and 
■ process.—Tiemey v. Perkins, 179 N. 

• Y.S. 904. 

77. N.Y.—Daley v. Dennls, 242 N. 

Y.S. 408, 137 Misc. 1. 

Waiver of prooeduxal re<iQl3^«Di«Dts 

Charter provislons deslgned for 
regulation of procedure in city court 
may be waived like other personal, 
statutory, or constitutional rlghts or 
privileges.—Daley v. Dennis, supra, 
juzlsdletiou as to parties 

(1) General appearance and par* 
tlcipation in actlon in city court 
waived and cured all irregularities 
in prelimlnary proceedings.—Daley 
V. Dennls, supra. 
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(2) No retum is necessary in ac- 
tlon in City court where defendant 
appears.—^Daley v. Dennis, supra. 

Defanlt judgment 

(1) Aubum City court acQuIring 
jurlsdietion by appearance of de¬ 
fendant could on default enter Judg¬ 
ment on filing summons and com¬ 
plaint with proof of Service.—Daley 
V. Dennis, supra. 

(2) Defendant failing to apply for 
relief from such Judgment untll moro 
than three months after entry, as 
required by statute, was not entitled 
to relief.—Daley v. Dennis, supra. 
Oharge to Jury 

Aubum City court judge may prop- 
efly refuse to charge Jury.—^Atwater 
v. Lober. 239 N.Y.S. 340. 135 Misc. 
660. 

Appeals 

(1) On appeal from Aubum city 
court, case Is triod novo.—Doyle v. 
Preeman, 257 N.Y.S. 650, 235 App. 
Div. 346. 

(2) Where plaintiff flled cross ap¬ 
peal from judgment demanding new 
trial In county court, Aubum city 
court judgment was superseded and 
actlon transferred to county court for 
exercise of original jurisdiction.— 
Jennings v. Piwinski, 241 N.Y.S. 349, 
136 Misc. 447. 

Appeal honds or uxLdertaUsLgrs 

(1) Appeal undertaklng construed 
accordlng to statute with referenco 
to which parties are presumed to 
have contracted.—Atwater v, LiOber, 
239 N.Y.S. 340, 136 Misc. 660. 

(2) Surety, on undertaklng on ap¬ 
peal from Aubum city court, was 
not released from llabllity by stlp- 
ulation for dismissal of appeal of 
which she had no noti ce.—^Atwater 
V. Lober. supra. 

78. Beqnlxaments as to xesldeace 

Rosldence within city either of 
plaintiff or of defendant is all that 
is necessary for jurisdiction of the 
court as to action within Its juris¬ 
diction.—Gahagan v. Palrbanks, -265 
N.Y.S. 759, 147 Misc. 686. 

Frocess 

(1) In one case it was held that 
the City court of BInghamton ac- 
quired jurisdiction of nonresldent de¬ 
fendant by sfervlce of process In 
Broome County, although outside city 
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llmlts, the later, statute conferrlngr 
sucli jurisdiction belng considered 
as not violating Const. art 6 § 18 
which probiblts conferring greater 
jurisdiction on inferior courts than 
that possessed by county courts.— 
Gahagan v. Fairbanks. supra. 

(2) In another case the court was 
held not to have Jurisdiction under 
Buch Service, the earlier statute per- 
mitting the same being held invalid. 
—Darling v. White, 124 N.T.S. 846, 
67 Mlsc. 366. 

79. N.T.—Barrett v. Palmer, 31 N. 
B. 1017, 136 N.T. 336, 81 Am.S.R. 
836. 17 Ii.R.A. 720, afflrming 16 N. 
T.S. 94, and affirmed 16 S.Ct. 837, 
162 U.S. 399, 40 L.Bd. 1015. 

15 C.J. P 996 note 48. 

80. N.Y.—City of Bulfalo v. De Bon, 
249 N.T.S. 686, 232 App.Div. 318— 
City of Buffdlo V. Murphy, 239 N. 
T.S. 206, 228 App.Div. 279, follow- 
ed In Qlty of Bulfalo v. Heimburg, 
239 N.T.S. 219, 228 App.Div. 753— 
Newman v. Schwert, 284 N.T.S. 
682, 167 Misc. 764. 

15 C.J. p 996’note 49. • 

ApplidahlUty of dvil ])raotloe act 
<1) The provisions of the civil 
practlce act are expressly made ap- 
pllcable to this court with respect to 
practlce and procedure, except as 
auch rules condiet with the statutes 
dealing therewith specidcally.—^New- 
man v. Schwert. supra—Judge v. 
Milllgan, 229 N.T.S. 287, 131 Misc. 
926—^A. D. Deemer Fumiture Co. v. 
G. H. Poppenberg, Inc., 216 N.T.S. 
72, 127 Misc. 117. 

(2) Nothing Is added to the Juris¬ 
diction of the court by such provl- 
sion.— A. D. Deemer Furniture Co. v, 
G. H. Poppenberg, Inc., supra. 

(3) . Civil practlce act provlslon re- 
lating to entry of assignment. of 
Judgments held not In condiet with 
City court act and must be made 
applicable thereto.—Newman ▼. 
Schwert. supra. 

(4) County clerk held requlred to 
accept transcrlpt of Judgment from 
Buff Uo City court, notwlthatandlng 
assignment of Judgment was indors- 
ed on transcrlpt, and clty court ac| 
did not provide for asslgnments, 
sincor civil practlce act provlslon pro- 
vlding for entry of assignment of 
Judgment applled to City coun act. 
—^Neiwman v. Schwert, supra. 
Jnzlsdlotloii li|:e that of Justloe of 

poaco 

Under Bulfalo City Charter S 456; 
L.1891 c 105, municipal court of clty 
of Bulfalo has in civil actions and 
prbceedings Jurisdiction at least 
equal to that of Justice of the peace. 
-^Brownell v. Parsons, 116 N.B. 366; 
220 .N.T. 483, reverslng 147 N.T.S. 
ilOb, 162 App.Diy. 986. 


Conunitment of drng addicta 
N.T.—^People ex rei. Sherwood v, 
City of Buffalo, 216 N.T.S. 468, 127 
Misc. 290. 

Stuxunary prooeedings 

Under BufCaio City charter, provld- 
Ing that Its City court shall not have 
Jurisdiction of a “civil action” In- 
volving title to real estate, but shall 
have Jurisdiction of summary pro- 
ceedings to remove tenants and “oth- 
ers," it is not ousted of Jurisdiction 
of summary proceedings, under Code 
Civ.Proc. § 2232 subd 4. to remove 
squatters, by defendants pleading 
title to the land.—^In re Pirew, 172 
N.T.S. 307, 105 Misc. 21. 
Commencement of action 
Elther summons or voluntary ap- 
pearance Is essential to commencing 
civil action in clty court of Buffalo. 
—City of Buffalo v. Murphy, 239 N. 
T.S. 206, 228 App.Div. 279, followed 
in City of Buffalo v. Heimburg, 239 
N.T.S. 219, 228 App.Div. 763. 
BesidCBoe of defaadants test of Jn- 
xlsdlotlon 

'City court of Buffalo has Jurisdic¬ 
tion of parties In those actions iri 
which all defendants are residents of 
Erle county, and all plalntiffs are 
nonresldents of county.—^Winslow v. 
Rank. 282 N.T.S. 664, 246 App.Div.’ 
663. 

Jurladiotlon over nonreaiderita i 

(1) City court» of Buffalo has Ju¬ 
risdiction against nonresident olf 
county served wlthin clty.—Reverd 
Rubber Co. v. Genesee Valley Bluq 
Stone Co., 46 N.T.S. 989, 20 App.Div.’ 
166—Livent v. Mostoff, 252 N.T.si 
680, 141 Misc. 399—Sauner v. Voh4 
winkle, 208 N.T.S. 408, 124 Misc. 
494. 

(2) Action commenoed by servlce 
in Erle county on resident thereof 
could have been brought in Buffilo 
City court.—Scioldoni v. Republic 
Light, Heat & Power Co„ 231 N.T.S. 
311, 224 App.Div. 566, affirmed 168 N. 
E. 432, 261 N.T. 574. 

Xnterpleader 

(1) On granling of Insurance coxh- 
pany's motion in action against it 
and Indlvlduals. claiming interests lx\ 
premiums paid on canceled life In¬ 
surance pollcies, to -recover such 
premiums, that,it be let out on pay- 
Ing amount thereof into court, action 
became equitable bne in nature of 
interpleader, thereby depriving clt 3 ^ 
court of Jurisdiction.—^Mason v. Met¬ 
ropolitan Life Ins. Co., 9 N.T.S.2d 
539, 256 App.Div. 118. 

(2) The^ section of Buffalo clty 
court act' purportlng to give such 
court Jurisdiction of interpleader ac¬ 
tions Is' unconstitutional, such , ac¬ 
tions being equitable in nature.— 
Masori' V. Metropolitan Life Ins., -Co., 
supra. 
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Ohauglng dates of issne and retnzn 
of prooess 

The clerk alone has such aulhorlty. 
—System Co. v. Kessler, 136 N.T.S. 
232. 

Service of pleadings 

In civil action in Buffalo clty 
court, brought hy City to collect pen- 
alty, defendant's attorneys were not 
entitled to have copy of comploint 
served on them.—City of Buffalo v. 
De Bon, 249 N.T.S. 686, 232 App.Div. 
818. 

Defective pleadings 

Only remedy against defective 
pleading in an action brought in 
municipal court of Buffalo is by de- 
murrer.— A, D. Deemer Fumiture Co. 
V. G. H. Poppenberg, Inc., 216 N.T.S. 
72, 127 Misc. 117. 

Great UberaUty of pleading permlt- 
ted 

N.T.—Catalano v. International R, 
Co., 145 N.T.S. 1006. 

Ameni^ent of comploint durlng trlal 
N.T.—Schork v. Moritz, 6 N.T.S. 
554. 

Bili of particnlars 

On plaintiff's fallure to serve btll 
of particulars, order of precluslon 
was not necessary to exclude evi- 
dence respectlng matters requested. 
—Judge V. Milllgan, 229 N.T.S. 287, 
131 Misc. 925. 

Calendar pract*oe 

Rule of Buffalo clty court provld- 
ing that, where cause has been on 
reserved calendar for two years. It 
shall be dlsmissed by clerk wlthout 
notice, held construable' as authorlz- 
ing clerk merely to dismiss case from 
calendar and not to dismiss com- 
plaint or render Judgment, and as so 
construed was not Invalid.—^Ryan v. 
Homblass, 269 N.T.S. 838, 151 Misc. 
167. 

Examination hefore txlal 

Buffklo City court held without Ju¬ 
risdiction to order examination of a 
party before trial.—Strot v. Stork, 
287 N.T.S. 575, 158 Mlsa 906. 

Deposltlons 

The taking of deposltlons is by 
a proceedtng in an action, and slnce 
the relief is subsidiary to the main 
rellef sought, such matters relate to 
Jurisdiction, and under L.190d c. 570 
§ 115, conferring on courts of the clty 
of Buffalo Jurisdiction vested prior 
thereto in courts of Justices of the 
peace, the proceeding in the clty 
court of Buffalo to take a deposition 
should be under Code Civ.Proc. S 
2980, relatlng to the deposition of 
witnesses for use In Justlce’s court 
Such provisions apply td taking the 
deposition of a wltness who Is a 
party to the suit in the City Court bf 
Buffalo.—^Wlndhelm v. Lafayette Ho- 
tel Co., 190 N.T.S. 883, 117 Misc. 
118. 
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Sefanlt Jndarmfints 

(1) Applications to open default 
or other judgrments of the city court 
of BufCalo, after transcript has heen 
flled in the county clerk’s office 
shOTild be made dlrectly to City 
Court, under Buffalo City Court Act 
$ 20(18), L.1909 c 570, as amended 
by L.1915 c. 188, and rules of court, 
and under § 46 city court has power 
to control any situation not provid- 
ed for in former section.—^Itzenplltz 
V. Chassin, 204 N.T.S. 389, 122 Misc. 
600. 

(2) Where there were not sufficient 
facts before the city court of Buf¬ 
falo to warrant openlng the default 
and vacating the judgrment, order op- 
ening a default Judgment was im- 
proper.—^Pfelfer v. Rlvoli Operatlngf 
Corporation, 7 N.T.S.2d 66, 266 App. 
Dlv. 826. 

Siuumary jud^ment 

(1) Buffalo City Court was held 
to have no power to grant sum- 
mary Judgment.— JL, D. Deemer Fur- 
nlture Co. v. G. H. Poppenberg, Inc., 
216 N.T.S. 72. 127 Misc. 117. 

(2) Note, however, that an order 
vacating summary Juderment in such 
court was held appealable, although 
a default order.—^Doolittle v. Tlftick- 
Jian, 266 N.T.S. 818, 239 App.Dlv. 
140. 

Power to ehazga the Jnry 

N.T.—Heath v. Kyles, 1 N.T.S. 770. 

THma for decislon 

Judge of Buffalo city court could 
not retain jurisdlction of case for 
seven months after closing of evi- 
dence by merely reserving decisiou 
and holding case for briefs. In such 
case he was without Jurisdlction to 
render judgment in absence of record 
proof of flling of written stipulatlons 
by parties or thelr attomeys extend- 
Ing time for rendition of Judgment. 
—Patrzykowski v. Mursten, 294 N.T. 
S. 62, 260 App.Div. 366. 

XTotlce of entry of Jndgmeat 

Practice. in Buffalo city court.,of 
givlng notice of entry of summary 
Judgment, does not amount to rule 
reQuiring notice, nor would failure 
to observe such rule affect validity 
of Judgment.—Doolittle v. Tiftick- 

Jian, 266 N.T.S. 818, 239 App.Dlv. 
140. 

OorrecUng date of^entr^ of Jndg- 
ment 

Where, on defendanfs motion for 
new trial, and wlth plaintifTs con- 
sent, amount of Judgment and ver- 
dict was reduced by city court, and, 
on defendanfs motion, city court 
changed the date of entry of Judg- 
mant to date of reduction ‘thereof, 
Judgment In Its amended form did 
not become effecUye until court al- 


lowed reduction, so that the correct- 
ed date of entry was a proper dls- 
position of the motion on its merits. 

—Niro V. Mahoney, 3 N.T.S.2d 118, 
167 Misc. 27. 

JTndgmejLts or orders appealable 

Order denying motion to strlke out 
from record amendment to Judgment 
authorizing body execution was ap¬ 
pealable.—^Metropolitan Commerclal 
Corporation v. Scheffier, 266 N.T.S. 
473, 143 Misc. 369. 

Appeals 

(1) Where city court judge stated 
reasons for decision fully in letter 
to interested counsel, It was not nec- 
essary that evidence be included in 
rotum for hearing of appeal.—^La- 
blanca v. DIgianna, 244 N.T.S. 437. 
137 Misc. 725. 

(2) Stay of execution pending.— 
Buffalo Wholesale Hardware Co. v. 
Schutrum, 166 N.T.S. 726. 

(3) Errors reviewable.—^Peck v. 
Klepfel, 242 N.T.S. 161, 137 Misc. 
274. 

(4) Sufflciency of evidence to sus- 
tain Judgment.—Krehblel v. Orroll 
Bros., 800 N.T.S. 66, 252 App.Dlv. 
923. 

(6) Harmless errors.—^Niro v. Ma¬ 
honey, 3 N.T.S.2d 118, 167 Misc. 27. 
Adjonnunents 

Under Code Civ.Proc. i 2933, pro- 
viding for adjournment of cases in 
Justlces* courts. where commlssions 
are Issued, to afford opportunity for 
thelr execution and retum, and the 
City charter of Buffalo. making this 
pmvlsion applicable to the municipal 
court, the calllng of a case for trial 
in that court, the introdpctlon of a 
commission, and an objcctlon to its 
admission because not properly ex- 
ecuted, was not such a commence- 
ment of the trial as to deprive the 
court of power to order an adjoum- 
ment to permit the commission to 
be corrected.—^Winquist v. Preston, 
102 N.T.S. 1023, 118 App.Div. 664. 

81> Power and Jurisdiotion 

Power and jurisdiction of city 
court of CJoming, under L.1906 c 142 
$ 96, to grant adjournments for more 
t bft" nlnety days, held not limlted or 
affected by Code Civ.Proc. S 2968, 
limiting period of adjournment of 
Justice courts, S 96 coming within 
exceptlons of § 93.—Warren Reflnlng 
& Chemical Co. v. Sebring, 181 N.T. 
S. 730, 192 App.Dlv. 14. 
payment of costs •• oondltloa, preoe- 

dent to appeal 

I^,Y.—^Rising v. Sebring, 104 N.T.S. 

486, appeal dismisscd 109 N.T.S. 

1144. 

83. Appaals 

That exhibita were not present in 
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return on appeal does not authorlze 
reversal of judgment and dlsmlssal 
of complaint, where absence of ex¬ 
hibita could not be attributed to fault 
of either party.—New Tork Cent. R. 
Co. V. Muszalskl, 299 N.T.S. 45, 252 
App.Dlv. 251, reversing New Tork 
Cent. R. Co. v. Muczalski, 278 N.T.S. 
667, 154 Misc. 608. 

83. N.T.—^Murray v. American Cas- 
ualty Ins. Co., 85 N.T.S. 449, 88 
App-Div. 224. 

Bnles of Justlce^s oourfc appUoable 

(1) As to pleading.—^Kopczynski v. 
Kusper. 143 N.T.S. 130, 168 App.Dlv. 

i 247. 

(2) Service of process.—^Murray v. 
American Casualty Ins. Co., 86 N.T. 

S. 449. 38 App.Div. 224. 

84. N.T.—Sweetman v. Empie, 161 
N.T.S. 822. 

85. Fowers of Judge 

Under statute creatlng city court 
of City of Middletown, the Judge 
thereof had the powers of a Justice 
of the supreme court at chambers 
and the powers of the county Judge 
of Orange County.—Andrews v. 
Andrews, 1 N.T.S.2d 760, 166 Misc. 
297. 

86. Appeals from city court of 
Mount Vemon whcrein amount de- 
manded in complaint was less than 
two hundred dollars may be taken 
only to county coutt of Westchester, 
—Cassin v. Heath, 292 N.T.S. 739, 
240 App.Div. 856. 

87. AttacUng waat of jurisdiotlou 
In action by board of health of city 

of New Rochelle in city court for 
penalty for violat ion of ordinance of 
board, point that board was without 
authoiity to bring action could not 
be taken by demurrer, in vlew of 
New’ Rochelle City Charter S 209. 
and Code Civ.Proc. S 2939, but is 
timoly ralsed by motion to dismlss 
at end of evidence.—Board of Health 
of New Rochelle v. Parrell, 165 N.T, 
S. 911, 178 App.Dlv. 714. 

88. Settiag aside Judgmeat 

—^Matter of Korpolinski, 146 N. 
T.S. 859. 84 Misc. 96. 

89. N.T.—Johpson v. Case, 162 N.T. 
S. 841. 97 Misc. 247. 

90. Action f ox nttisaxiee and trespass 
N.T.—Collar v. Ulster & D. R. Co., 

131 N.T.S. 56, 72 Misc. 274. 

Tltle to laad 

This court has no Jurisdiction 
where title to Ifiuid comes Into ques- 
tion on plalntifCs own showlng.— 
Collar v. Ulster & D. R. Co., su¬ 
pra. 

91. ApplieabUlty of oivU pxaotioe 
aot 

Statute permittlng a Judgment to 
be rendered against one or more of 
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several defendants according to their 
respectlve liabilitles upon all the evi- 
dence without regard to the party by 
whom it has been Introduced wlll be 
applied In the city court of Roches- 
ter, notwithstandlng such court is 
not a court of record, and that provi- 
slons of the civll practice act, so far 
as matters of practice and procedure 
are concerned, apply only to courts 
of record except as the acts creatlngr 
them invite its appllcation, since 
such statute relates to a substantive 
matter, and hence govems such 
rUrhts in whatever courts litigration 
to maintain them may be had.— 
Wheatloy v. Boyce, 300 N.T.S. 117, 
165 Misc. 612. 

AppUoability of flrenaral mles of 
practice 

The City court of Hochester is 
not a “court of record," in whlch 
the general rules of practice' apply. 
—Employers Llability Assur. Cor¬ 
poration V. Fisher, 13 N.T.S.2d 9.02. 
Process 

(1) Under Gode Civ.Proc. S 313B, 
requiring mandates of justicea of 
the peace to be entirely fllled up, so 
as to have no blank in the date or 
otherwise, and providlng- that a man¬ 
date issued and delivered for ex- 
ecution contrary thereto is void, a 
summons of the city court of Ro- 
chester was a nullity, where the 
blank space for plainUfT^ name was 
not fllled in.—0'Brlen v. Toster, 181 
N.T.S. 69. 

(2) L.1918 c 495 S 612 subd .(c,). 

authoriaing: the city court of Roches- 
ter to amend, correct, or modify any 
process or mandate, does not au- 
thorize it to amend or correct a nuli 
or void process; and hence Code CIv. 
Proc. S 3135, prohibitingr blanks in. 
mandates, is not Inconsistent there- 
with, or repealed by that act, es-, 
pecially in view of 9 8226, as amend- 
ed by L.1918 c. 498, enuinerating the 
provlsiohs of the code applicable to 
such court.—0*Brien v, Foster, su- 
pra. ^ 

Terzitorlal JnziBdlctloB. , 

Statute authorizing* serviee of sum¬ 
mons in Rochester city court actlon 
in town of Monroe county adjolning 
such City held not unbonstitutlonal. 
—Rochester Exposition Ass’n v. Bo- 
gorad, 267 N.T.S. 723, 149 Misc, 200 
—15 C.J. p 996 note 56 [a]. 

Assault 

Rochester city court had Jurlsdic- 
tion of action for assault.—Schell' v. 
Vergo, 4 N.Y.S.2d 644, 166 Misc. 
839. 

Fleadlng 

(1) It seems that the rules ob- 
taining in the'justice’a court govern* 
pleadings in the city court of Roches¬ 
ter.—Bennett v. Piscitello 9 N.T.S. 
2d’69, 170 Misc. 177. 


(2) In seller*s action to recover 
balance of price of oil bumer, where- 
in buyers based counterclaim on 
breach of express warranty as to oil 
consumption, court assumed that 
seller met allegations of counter- 
clatm as to breach of warranty by 
“traverse or avoidance," although a 
reply would have been proper.—Ben¬ 
nett v. Piscitello, supra. 

Jory tenus 

The charter provislon of Rochester 
that all jtrials by Jury in city court 
shall be had at regular jury terms 
unless a speclal jury shall be order- 
ed by a judge in the interests of 
justice, is an exception to the gen- 
oral statutory provlsion that each 
jury trlal in a summary proceeding 
shall be had before a jury drawn for 
that particular case, and the charter 
provislon prevails where the two 
apparently conliict.—^Macomber v. 
Wilkinson, 6 N.T.S.2d 608. 

Snmmary proceediugs 

The statutes provldlng for sum¬ 
mary proceedlngs to recover posses- 
slon of realty apply to such pro¬ 
ceedlngs brought in the city court. 
In summary proceeding by landlord 
in City .court of Rochester. where 
tenant demanded jury trial when 
there was no regular panel of jurors 
drawn for the months of July and 
August,' court properly placed case 
on the next jury calendar for Sep¬ 
tember under Rochester charter pro¬ 
vlsion that all tnals by jury shall 
be had at the regular jury terms un¬ 
less a speclal jury shall be ordered 
by a Judge in the interests of jus¬ 
tice, as against contention that un¬ 
der statute trlal by jury must 'be 
had before a speclal jury.—Macomb- 
er V. Wilkinson, 6 N.T.S.2d 608. 

Verdlcts 

Service of notice of motion to set 
aside verdlct of a jury does not con¬ 
stitute the maklng of the motion un¬ 
der Rochester City Court Act S 512 
subd "c,” provldlng that a motion to 
set aside a verdlct must be made at 
the clbse of the trial or wlthin flf- 
teen days after the entry of the 
judgment, ,aud a motion was not 
made in time where notice was serv- 
ed thirteen days after judgment, 
whlch was returnable seventeen days 
after judgment.—Cleary v. New Tork 
Statei Rys., 191 N.T.S. 71, 199 App. 
Div. 28, reversing 190 N.T.S. 300, 199 
App..Div. 228. 

Collateral attaok on judgment 

Porm or valldity of judgment ren- 
dered Jn Rochester city court spec- 
ifylng that it was not on merits 
held not aubject to collateral attack 
In subsequent action-on sarne* cause, 
where defendant failed to move to 
amend judgment under provislon of 
City charter or to appeal thferefrom. 

.—Ourlel V. John Petrossi Co., 287 
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f N.T.S. 116, 247 App.Div. 861, revers- 
i ing Ourlel v. DI Flore, 279 N.T.S 
895, 155 Misc. 421. 

Order appealable 

Order .denylng motion to set aside 
verdlct and for new trlal.—Cleary v. 
New Tork State Rys., 190 N.T.S.' 300, 
198 App.Div. 228, reversed on other 
grounds 191 N.T.S. 71, 199 App.Div 
28. 

On appeal county court Is not 
bound by city courfs determlnation 
of the facts.—^Levenberg v. Luding- 
ton, 274 N.T.S. 193, 152 Misc. 736. 

98. N.T.—Rome v. Poot, 162 N.T.S 
781, 176 App.Dlv. 469. 

93. N.T.—Curtln v. Barton, 34 N.E. 
1093, 139 N.T. 606. 

15 C.J. p 996 note 58. 

94. Money had and reeelved 

An action to recover one hundred 
dollars, pald as part of conslderatlon 
for contract to purchase realty al- 
leged to have been induced by fraud, 
held an action at law for money had 
and recelved, over whlch city court 
of Troy had jurisdiction.—Cohen v. 
Feathers, 205 N.T.S. 685, 209 App. 
Div. 780. 

9Sw On appeal on questlons of law, 
county court cannot retry case de 
novo, apd the county court should 
not reverse the judgment as against 
the welght of evidence unless the 
lower court could not reasonably 
have arrived at its declslon.—Jacob- 
son v. Mailman, 246 N.T.S. 438, 138 
Misc. 227. 

96. Appeale 

(1) Appeal ft*om city court to 
county court, in absence of undertak- 
ing to perfect an appeal for new 
trlal, demanded in the notice of ap¬ 
peal, stands as appoal on questlons 
of law only.—^Harrlson Bros. Co. v. 
Excelsior Bag & Mfg. Co., 168 N.T.S. 
291, 180 App.Div. 790. 

(2) Defendant appealing from city 
court to county court, showlng inten- 
tlon to file undertaklng necessary to 
appeal for new trial, demanded In 
notice of appeal, and that its default 
was due to neglect of its attorney, 
should be allowed to Ille it and per¬ 
fect appeal.—r-Harrlson Bros. Co. v. 
Excelsior Bag. & Mfg. Co., supra. 

97. Appeals 

City court's omission to grant new 
trial after setting aside verdict ren- 
dered in plaintifTs favor would be 
supplled by appellate dlvlsion pf su¬ 
preme court.—Oaputo v. Thompson, 
286 N.T.S. 920, 247 App.Div. 890, 
modlfylng 287 N.T.S. 346, 247 App. 
Div. 797. 

98. N.T.—^Hochman v, Frenbem' 
Realty Corporation, 1 N.T.S.2d 676, 
253 App.Dly. 835. 

15 QJ. i> 996 note 59. 
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These courts are inferior local courts®^ of limited 
jurisdiction, possessing only such powers as are con- 
ferred upon them by statute.^ As such they are 
generally not courts of record,^ and because of a 
constitutional prohibition the legislature has no 
power to make them such,^ unless, as in the case 
of the municipal court of the city of New York it 
is a continuation, consolidation, or reorganization 
of a formerly existing court, see subdivision c (2) 
of this section. Statutory provisions conceming the 
jurisdiction of, and practice in, such courts must be 
strictly followed.^ 

STo equltalile Jnrlsaiotlon 
N.Y.—Merritt v. Halliday, 95 N.T. 

S. 381. 107 App.Div. 596. 

JoxlsdiotloxL as to parties 

<1) Reaidence of elther plaintlff 
or defendant withln the clty is re- 
•Qulred to confer jurisdiction on the 
court.—Santoro v. Frusciante, 4 N. 

Y.S.2d 741. 264 App.Div. 783. 

(2) Cause ef action withln general 
jurisdiction of Tonkers city court 
is, so far as parties are concemed, 
likewise withln that jurisdiction if 
statutory requirements as to defend- 
anta* residence are met.—Battaly v. 

Coffln, 260 N.T.S. 96, 236 App.Div. 

807, followed in 260 N.Y.S. 97, 236 
App.Div. 807, 

(3> Where neither plaintlff nor de¬ 
fendant resided in the city of Yonk- 
ers, a defendant specially appearing 
was entitled to an order grantlng her 
motion to vacate Service of sum- 
mons on ground of want of jurisdic¬ 
tion of City court of Yonkers.— 

Santoro v. Prusciante, supra. 

«2zacutloiL agalust person 

Requirement that execution against 
person Issue in county where de¬ 
fendant, resides is fulfllled when ex¬ 
ecution is issued to city marshall 
against defendant living in city. 
where he resides.—^Kiec v. Babiash, 

247 N.T.S. 179. 232 App.Div. 681. 

99. N.Y.—^Andrews v. Andrews, 1 N. 

T. S.2d 760, 166 Misc. 297. 

1. N.T.—Patrzykowski v. Mursten, I 
294 N.Y.S. 62, 260 App.Div. 356. 

2. N.T.—^Newman v. Schwert, 284 N. 

Y.S. 682, 167 Misc. 764. 

Bnffalo municipal court 
By' direct provision of Judiclary 
li. § 3, the municipal court of city 
of Buffalo is not a court of recofd. 

—Brownell v, Parsons, 116 N.E. 366, 

220 N.T. 483, reversing 147 N.Y.S. 

1100, 162 App.Dlv. 936. 

3. N.Y.—Andrews v. Andrews, 1 N. 

T.S.2d 760, 166 Misc. 297. 

4. N.T.—Newman v. Schwert. 284 N. 

Y.S. 682, 167 Misc. 764. 

5. N.Y.^Welnus v. Light, 170 N.T. 

S. 173, 183 App.Div. 691. 


(2) City Court of the City of New York 

The City court of the city of New York Is a court of 
Inferior and limited jurisdiction, havlng no jurisdiction 
or powers not conferred on It by the constitution and 
statutes. 

While a court of record,® the city court of the 
city of New York is not a court of general juris¬ 
diction.® It is an inferior court*^ confined to the 
territorial limits of the city of New York,* and 
has only such jurisdiction and powers as are con¬ 
ferred upon it by the constitution and statutes.* 

Ziegfeld, 248 N.Y.S. 139, 139 Misc. 
174. 

(3) Statute held not to authorlae 
Service of summons on defendant in 
city court action outside state with- 
out court order.—^Edmond Weil, Ine^, 
v. Popper, 266 N.Y.S. 905, 143 Misc. 
684, affirmed 268 N.Y.S. 1046, 236 
App.Div. 775. 

(4) Where there was no recita! fai 
order to show cause or in order ap- 
pointing receiver for judgment debtor 
that city court of the city of New 
York was satisfied that with reason- 
able diligence judgment debtor could 
not be found within the state, the 
order appointing receiver could not 
be sustained.—^Dwolling Managers v. 
Mills, 13 N.Y:.S.2d 612, 171 Misc. 673. 

(5) Wliere a defendant in action 
brought in city court, Bronx county, 
was served with summons and com- 
plaint reciting “county of Bronx" as 
venue, and 8drter his default in an- 
swcring, an order was entered in 
City court, New York county, sever- 
ing action as to others apd permit- 
ting entry of Judgment against de¬ 
fendant, ehtry of judgment in New 
Toi;k county, 'although papers mak- 
ing up judgment. roll were entitled 
in Bropx county, was vold.—Good¬ 
man v.‘ Lusblum Realty Corporation, 
14 N.Y.S.2d 746. 172 Misc. 375. 

Hsj&er aarly statute 
N.Y.—Silberberg v. Rouden Mfg. Co.. 

184 N.Y.S. 77. 

Service outside dty 

(1) In a mechanic’s lien case the 
court has no jurisdiction over per¬ 
son of defendant served outside of 
the City. —^McCann v. Gerding, 60 N. 
Y.S. 467, 29 Misc. 283.. 

(2) The court has no jurisdiction 
in a bastardy proceedlng where per- 
sons reside outside of territorial jq- 
risdiction and are not served therein. 
— People V. Daley, 108 N.Y.S. 1056, 
124 App.Dlv. 662. . 

9. Court without jnrledictioiL 

(1) To act pursuant to arhitratlon 
law,—Chapman-Kruge Corporation v. 
JafCe,- 263 N.Y.S. 737, 239 App.Dlv. 
796. 

(2-) To determine whether transfer 
was -made with lutent' to 'glve pief- 


Several divlsioas as separate entities 
for keeplng reoords 

Under provisions of New York city 
court act stating that summons must 
state county in whlch action is 
brought and that all subsequent pro- 
ceedings shall be in the division of 
the court sltuated In the county des- 
ignated In the summons, the live dl- 
visions of the court are in fact flve 
separate entlties, and each entity 
must keep its own records, its own 
files of documonts, and its owr judg¬ 
ment rolls.—Goodman v. Lusblum 
Realty Corporation, 14 N.Y.S-2d 746, 
172 Misc. 375. 

a N.Y.—Klatzko v. Golodetz,. 184 N. 

Y.S. 367, 193 App.Div. 854., 

7« N.Y.—People- ex rei. McMahon v. 

Board of Excise of City of New| 

York, 3 N.Y.St. 253. 

15 C.J. p 996 note 61. 

a N.T.—American Historlcal Soc. v. 

Glenn, 162 N.E. 481, 248. N.T. 

445—^In re Hollywood Garage Cor¬ 
poration, 9 N.Y.S.2d 374, 169* Misc. 

906—^American Historlcal Soc. v. 

Glenn, 227 N.T.S. 174, 131 Misc. 

291. 

Applicability 

Territorial limitations on jurisdic¬ 
tion of city courts' apply to actions 
against resldents of state.-»—Marcus 
V. Day, 248 N.Y.S. 649, 139 Misc. 
283. ^ 

Statute exteudlng limits Invalid^ 

Statute authorizlng process and 
mandat es of city court of New York 
to be exeeuted in any part of state 
held tnvalid.—^American Historlcal 
Soc. V. Glenn, 162 N.E. 481, 248 N. 
y. 445 —^in re Hollywood Garage Cor¬ 
poration, 9 N.T.S.2d 374. 169 Misc. 
906—^American Historteal Soc. v. 
Glenn, 227 N.Y.S. 174, 131 Misc. 291. 
Service of process and numdates 

(1) The mandates and process of 
City court of city of New York may 
be exeeuted only within city of New 
York.—^In re Hollywood Garage Cor- 
poration^ 9 N.T.S.2d 374, 169 Misc. 
906. 

(2) Substltuted service of sum¬ 
mons in New York city court action 
could not be had^^on- defendant resld- 
ing outside dty l im i t s.—Cohen * v. 
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Its jurisdiction is limited as to amount,^® except firmative equitable relief,^^ excopt the foreclosure 
in a “marine cause” within the jurisdiction of the o£ mechanicas liens or liens on personal property 
court.ii The court has no jurisdiction to afford af- within the jurisdictional amount,i3 although it may 


erence over other creditors when 
debtor was insolvent or Insolvency 
was imminent—James Gray, Inc., v. 
Tour Magazine Publishers, 270 N.Y. 
S. 486, ISO mec. 448. 

(3) To enforce father’s statutory 
obligation to support illegltimate 
cbild.—^Ippolito V. Terragni, 251 N.T. 
S. 874, 140 Mise. 606, afllrmed 261 N. 
Y.S. 376, 140 Misc. 606. 

(4) To separate alimony award of 
matrimonial court into support for 
ohildren and alimony for wife, so 
as to render alimony for wife subject 
to claims of wife’s Judgment credi¬ 
tor.—^Emigrant Industrlal Sav. Bank 
V. Leliman, 270 N.Y.S. 689, 161 Misc. 
444. 

(6) To stay proceedings brought 
in violatlon of arbltration agreement 
for submission.—Kipp v. Hamburg- 
American Line, itSB N.Y.S. 450, 134 
Misc. 481. 

Ttespa» 

City court of New York City has 
jurisdiction of actlon in trespass, al- 
though actlon Involves Isaue of title 
to real property.—Lopiano v. New 
York Telephone Co„ 260 N.Y.S. 223, 
139 Misc. 831. 

JLotloiis agalnst oity of New York 
(X) The court cannot take juris¬ 
diction of an actlon against the clty 
of New York.—0'Connor v. New 
York, 83 N.B. 979, 191 N.Y, 238, af- 
flrming 105 N.Y.S. 1134, 120 App.Dlv. 
875—15 C.J. p 997 note 66. 

(2) This is so in a case to enforce 
a lien for materlals fumished for 
publlc Improvenlents, even though 
the rellef demanded is against other 
defcndants to the extent of the fund 
in the city's possesslon.—^Buess v. 
New York, 141 N.Y.S. 426, 80 Misc. 
891. 

in. N.Y.—McConnell v. Williams a 
S. Co., 267 N.Y.S. 664, 239 App.Dlv. 
393, modlfying 262 N.Y.S. 574, 146 
Misc. 512, and motion denied 193 N. 
R 297. 265 N.Y. 513, afflrmed 193 
N.B. 836, 266 N.Y. 694—Rivisto v., 
New York Telephone Co., 266 N.Y. 

S. 844, 148 Misc. 864—McConnell 
v. Williams S. S. Co., 266 N.Y.S. 
858, 143 Misc. 426, reversing 264 
N.Y.S. 597, 142 Misc. 269. 

15 C.J. p 996 note 62. 

CkMisolidatioa. of aotiosis 
Actions in clty court by single 
plaintiff against different defendants 
may be Consolidated, wherd amouht 
claimed in none of actions expeeds 
three thousand dollars.—A. G. Cur¬ 
tato Mfg. Co. V. Law Union & Rock 
Ina Co., Limited, of Lon^n, 246 N. 
Y.S. 488, 138 Misc. 556. 

.ftoder oaxUer statutos the limltan 
tion applled qnly^.to* thp amount for 


which judgment could be rendered, 
the court having had power to en- 
tertain an actlon involvlng any 
amount—^Margles v. Clyde SS. Co., 
160 N.Y.S. 4, 166 App.Div. 83—16 C. 
J. p 996 note 68. 

11. N.Y.—^Ussop V. American West 
African Line, 269 N.Y.S. 654, 151 
Misc. 12. 

ASEMrtat aud hattosry 
Actlon arising out of assault and 
battery by chief cook of shlp on 
subordinate held “marine cause** 
based on assault and battery.—Ussop 
V. American West African Line, 269 
N.Y.S. 664, 161 Misc. 12. 

12. N.Y.—Smith v. Salomon, 172 N. 
Y.S. 616, 184 App.Dlv. 544—Hy- 
man v. Spector, 268 N.Y.S. 342, 160 
Misc. 146—Schreiber V. Noe, 243 N. 
Y.S. 860, 137 Misc. 106—Schwartz- 
reich V. Bauman, 183 N.Y.S. 440, 
112 Misc. 464—^Krugman v. Han- 
over Flre Ins. Co., 94 N.Y.S. 399— 
Marcus v. Aufses, 94 N.Y.S. 397, 

15 C.J. p 997 note 64. 

OxtuLt of power must bo olear 
Even If equity jurisdiction may be 
conferred on New York city court 
such grant must be ciear and dis- 
tlnotive and not merejy the subject 
of a questionable Inference.—Brown 
V. Guerln, 296 N.Y.a 837. 168 Misc. 
79. 

Declaxatory rellef . 

Attorncy’8 motion for declaratory 
rellef wlth respect to Client can be 
addressed to clty court only under 
summary powers of court over con- 
duct of attorneys, statutory provi- 
sion for declaratory judgments giv- 
ing power over such actions to su¬ 
preme court only.—Seleznow v. Shub, 
240 N.Y.S, 829, 136 Misc. 365. 
Attomey’» liea 

New York city court held not to 
have jurisdiction to enforce liens of 
attorneys considered as equitable to 
nature.—^Rubln v. Bemstein, 231 N. 
Y.S. 242, 133 Misc. 96. 

Aotioa agatost zubl es se o for rest 
An actlon in equity by an owner 
whose lessee was insolvent directly 
against the sublessee for rent is not 
within the jurisdiction of the city 
court.—^Bagle Impr. Co. v. Wagner, 
164 N.Y.S. 210, 91 Misc. 88. 

Aotlou to redeem from a deed 
which is in effect a mortgage.—Oest 
V. Hendrick, 134 N.Y.S. 900, 76 Misc. 
268. 

An aotlon for wrongfui ^ disoharge 
from employment on salary and spec- 
ified percentage of net proftts should 
not be dismlssed as an actlon in 
equity of which the clty court of 
New York had ,no 'jurisdiction.—' 
Seldto V. Block, 150 N.Y.S. 471. 
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Reaclsslon 

The court has no jurisdiction to 
set aside, reform, or rescind an 
agreement.—^Wiederman v. Vorschlei- 
ger, 168 N.Y.S. 308, 93 Misc. 463, re- 
versed on other grounds 169 N.YS 
226, 96 Misc. 276. 

Statutory Uabillty of corporato offl. 
cera 

A suit under Gen.Corp.L. § 9 (> 
subd 2, by a creditor against the 
president of an insolvent Corpora¬ 
tion, who had pald out the assets to 
certain creditors, thereby preferring 
them, is a suit of an equitable na¬ 
ture to enforce the trust obligation 
of the president, over which city 
court has no jurisdiction.—Schwartz- 
reich v. Bauman, 183 N.Y.S. 440, 112 
Misc. 464. 

Xn oonnterclolm 

J^.Y.—Schreiber v. Noe, 243 N.Y.S. 
360, 137 Misc. 106. 

13. N.Y.—^Rubin v. Bemstein, 231 N. 
Y.S. 242, 133 Misc. 96—Marcus v. 
Sherr, 230 N.Y.S. 425, 132 Misc! 
734—Kaplan v. Antonelli, 230 N. 
Y.S. 321, 132 Misc. 672—Schultz v. 
Telchman Engineering & Construc- 
tion Co., 140 N.Y.S. 429, 79 Misc. 
367—Stelger v. London, 102 N.Y.S. 
497, 52 Misc. 462. 

▼alldlty of statute 

Act conferring jurisdiction to fore- 
close mechanlcs' liens not exceed- 
Ing three thousand dollars held not 
invalid, on ground that constltutlon 
conferred simllar jurisdiction, where 
property did not exceed three thou¬ 
sand dollars.—^Kaplan v. Antonelli, 
230 N.Y.S. 821, 132 Misc. 672. 

Sffeot of graat of power 

Constltutlon,' conferring oh clty 
court Jurisdiction to foreclose me- 
chanlcs* liens and liens on personal- 
ty, did not confer greater equitable 
jurisdiction on New York city court 
than it prevlously possessed.—Rublh 
V. Bemstein, 231 N.Y.S. 242, 133 Misc. 
96. 

Betermlnlug Umlt 

(1) Word “property,** in constltu- 
tion, conferring juHsdlction on New 
York clty court to foreclose me- 
chanlcs' liens and liens on personal 
property, where “property” does not 
exceed three thousand dollars refers 
to personalty, not realty.—^Kaplan v. 
Antonelli, 230 N.Y.S. 321, 132 Misc. 
672. 

(2) Hence the court*s-Jurisdiction 
is limited to forecloslng mechanics’ 
liens less than three thousand dol“ 
lars, and 4^ not limited to cases 
where realty is less than three thou- 
sioid dollars.—^Kaplan v. Antonelli, 
supra. 
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take cognizance of an equitable defense where de¬ 
fendant seeks no affirmative relief.i^ 

There has been a large number of decisions re- 
lating to this court,!^ including adjudications with 
respect to such matters as actions byi® or against^^ 


foreign corporations, actions against receivers,^* 
actions ex contractu,actions on foreign judg- 
ments,2® accounting,^! mandamus ,22 setting aside 
transfers ,22 trover,^^ trusts,25 attachment,^® and 
pleadings.27 There has been a large number of de- 


Warraat of 8eizTix<fr 
City Court may grant warrant of 
seizure in action to foreclose chattol 
mortgage.—^Marcus v. Sherr, 230 N. 

, Y.S. 426. 132 Misc. 734. 

14. N.T.—Oppenheimer v. Trebia 
Realty Co., 139 N.Y.S. 894, 154 App. 
Div. 693, reversing 134 N.Y.S. 1095, 
76 Misc. 452. 

BesdssloiL as defense* 

City court held to have Jurisdiction 
to entertain insurers* defense of re- 
sclssion for misrepresentations. in 
actions by insured on agreement of 
adjustment of loss under Standard 
fire policies, since one relying on 
defense of rescission need not plead 
or establish counterclaim for equita¬ 
ble relief or bring action in equity 
for such relief.—^Kaplan v. Girard 
Fire & Marine Ins. Co., 281 N.Y.S. 
301, 156 Misc. 207. 

15. N.Y.—Strauss v. Ocean Accident 
& Guarantee Corporation. 262 N.Y. 
S. 807, 146 Misc. 766. 

16 C.J. P 997 note 67. 

Bffact of oreatlon of Bxonz County 
Li.l912 c 648, creating Bronx Coun¬ 
ty, did not repeal Greater New York 
Charter 1897 § 1345, prescribing the 
jurisdiction of the City court, nor 
did such act in any way afPect the 
City court*s Jurisdiction as it ezisted 
June 6, 1896.—De Leyer v. Britt, 106' 
N.E. 57, 212 N.Y. 566, reversing 142 
N.Y.S. 762, 157 App.Div. 586. 

I 

Yenne | 

(1) In one case it was held that 
defendant movlng for change of ven- 
ue in City court of city of New York 
need not serve demand for change 
the court having power of its own 
motion to change venue of action 
Improperly brought.—Seligman Fab¬ 
rica Corporation v. Bur-Lee Frocks, 
269 N.Y.S. 649, 160 Misc. 537. 

(2) In another it was held that 
civil practice rule requlrlng defend¬ 
ant asking change of venue to serve 
demand on plaintllTs attomey was 
appllcable to actions in New York 
City court.—Strauss v. Ocean Acci¬ 
dent & Guarantee Coiiporation, 262 N. 
Y.S. 807. 146 Misc. 766. 

(3) Serving notice of motion for 
change of venue with amended an- 
swer in city court of clty of New 
York held full compliance with court 
rule requiring Service' of demand for 
change of venue by defendant de- 
manding change of .place of triaL— 
Seligman Fabrica Corporation v. Bur- 
Lee Frocks, supra. 

(4) City court acquired no Juris¬ 
diction where plaintllfs f^led to 


prove residence of defendants in 
county and defendants sought non- 
suit on that ground.—MlUer v. Katz, 
254 N.Y.S. 81, 234 App.Div. 870. 
DooUning to act on. motion zefezred 
from speoial term 

N.Y.—Ellas V. Coleman, 162 N.Y.S. 

451, 88 Misc. 714. 

Sow IssTia Joined 

In New York city court, defend¬ 
ant must serve answer on plaintlfTs 
attomey, and issue is Joined by Serv¬ 
ice of pleading.—^Bachrach v. Fisher 
& Qrassgreen, 244 N.Y.S. 23. 137 
Misc. 382. 

16. N.Y.—^Woodward Lumber Co. v. 
General Supply & Construction Co., 
113 N.Y.S. 628. 60 Misc. 367. 

17. By xesident of state 

The court may entertain an action 
by a resident of the state, but not 
of the City, against a foreign Cor¬ 
poration on a cause of action which 
arose outside the city.—Maas v. 
Cunard SS. Co.. 43 N.Y.S. 219. 19 
Misc. 100, 26 N.Y.Clv.Proc. 155. 
Action by nonresident against for. 
eign ooxpozation on eansa aziMng 
within stat» 

N.Y,—Susquehanna Woolen Co. v. 
Imperial Coal, etc., Co., 122 N.Y.S, 
214, 66 Misc. 621—Kline v. Im¬ 
perial Coal & Coke Co., 122 N.Y.S. 
211, 66 Misc. 616. 

18. N.Y.—John C. Orr Co. v. Cush- 
man, 104 N.Y.S. 610, 54 Misc. 121. 

19. Court has Jurisdiction 

(1) Of action to coUect a tax prop-1 
erly assessed as a debt on contract 
implicd.—^Bowe v. Jenklns, 23 N.Y.S.! 
548, 69 Hun 458. 

(2) Of actions on Judgments as| 
being actions on contract within 
courfs Jurisdiction.—Crane v. Crane, 
19 N.Y.S. 691, 

aOb Court has Jurisdiction 
N.Y.—Spitzer v. Greenes, 152 N.Y.S. 
882. 89 Misc. 123—Crane v. Crane, 
supra. 

21. N.Y.—Poss V. Gottlieh, 198 N.Y. 

S. 418. 118 Misc. 318. 

15 C.J. p 997 note 72. 

'No 'jurisdiction 

N.Y.—^Poss V. Gottlieb, supra. 

FartnerAip 

(1) The court has no Jurisdiction 
of partnershlp accountlng.—^Lasky v. 
Coverdale, 145 N.Y.S. 994, 84 Misc. 
34—Donald SS. Co., Inc. v. Lewls, 
150 N.Y.S. 89. 

(2) Agreement among partners aft- 
er dlssolution to divide the commis- 
sions on a sale of partlcular prop- 
erty by any of them thereafter does 
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not create a partnershlp, and hence 
an action on such agreement does 
not involve a partnershlp transac- 
tlon, and is within the Jurisdiction 
of the City court of the city of New 
York.—Mitchell v. Frank, 142 N.Y.S. 
313. 

22. No power to Issus 

N.Y.—^People ex rei. McMahon v- 
Board of Excise of City of New 
York, 3 N.Y.St. 253. 

23. N.Y.—^Edwards v. Greenwich 
•Sav. Bank. 110 N.Y.S. 920. 69 Misd 
451. 

24L N.Y.—Weiss v. Weiss. 133 N.Y.S. 
1021, 75 Misc. 644, reversed on oth- 
er grounds 138 N.Y.S. 1148, 154 
App.Div, 890. 

25. N.Y.—Hunt v. Genet. 14 Daly 
225. 

26. N.Y.—^Erdrich v. Amory, 184 N. 

Y.S. 490. j 

Bxtent of Jurisdiction 

The court has Jurisdiction to issue 
a warrant of attaehment not exceed- 
Ing two thousand dollars,^ with in- 
terest and costs, and must llmlt the 
liability of the suretles; to that sum. 
—^Fagan v. Raymond Mfg. Co., 141 
N.Y.S. 948, 80 Misc. 638. 

Dependent on plaoe of residence 
Attaehment may issue against a 
domestic Corporation whose Princi¬ 
pal place of business is not within 
the City of New York, although it 
has a place of business within such 
City.—^Blumenthal v. Hudson River 
Boot & Shoe Mfg. Co., 15 N.Y.S. 826. 
Oure of defeots 

If the movlng papers In suppoi^t 
of an attaehment in the city court 
are defective, hut the defects can 
cured without prejudice to interven- 
ing rights, it is the duty of the 
court» under Code Clv.Proc. § 765, to 
direct that such defects be supplied 
i nunc pro tunc.—^Erdrich v. Amory, 
184 N.Y.S. 490. 

Xdbexal oonstruetton of movlng p». 
peri 

N.Y.—^Brdrich V. Amory, supra. 

27. Order pezmlttlng Issue to be 
tzlad 

Failure of defendant domestic Cor¬ 
poration, sued In city court of the 
City of New York on a promlssory 
note, to s^iYe with his answer order 
permitting the Issuos to be trled. as 
required by Code Clv.I>roc. § 1778, 
renders the pleading ineffective, and 
unless the failure Is waived places 
defendant In the same posltlon as 
though answer had ne ver been serv- 
ed. In such case plalntilf could en- 
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cisions relating- to motions,^^ interpleader,^^ calen- I opening or setting aside defaults.32 There have 
dar practice,30' examinations before trial,3i and I 


ter judgment as in case of default 
in pleadlngr, to wit, at the expiratlon 
of six days, despite the twenty-day 
clause of Code Civ.Proc. $ 1778.— 
Hein v. Standard Die & Tool Works, 
184 N.T.S. 78, 113 Misc. 137. 

Amandments 

(1) Permission by city court to 
amend complaint held to be condi- 
tioned on payment of full bili of 
costs and ten dollars motion costs, 
and not limited to costs before no- 
tice of tiial and motion costs.—Gid- 
segr V. Goldsmith, 186 N.T.S. 42. 

(2) Where a proposed amended 
complaint did not Show so clearly 
that the action was in the nature of 
an accountingr between partners as to 
warrant a holdingr that the city court 
had no jurisdiction, plalntilf should 
be allowed to amend his complaint, 
so that the Jurisdictional question 
might- be determined, after Issue 
Joined or on the trial.—Lynn v.. 
ScheflCres. 188 N.Y.S. 415. 

(3) Permission wlll not be grlven 
to serve an amended complaint in 
city court omlttingr allegations whlch, 
when proved by defendant, even 
thougrh omltted from the complaint, 
would destroy plaintifiPs cause of ac¬ 
tion.—Westchester Knitting* Mills V. 
Zuckerman, 198 N.T.S. 856. 

(4) The City court at trial term 
has no authorlty to allow an amend- 
ment to' a complaint which sets up' 
a new cause of action or substantlal-, 
ly changes the one pleaded; only at; 
special term may this be done.— 
Hamilton v. Mendham, 129 N.T.S. 
63, dismisSed 133 N.T.S. 977, 149 App. 
Div. 907. 

BUl of pAxticnlars 

(1) A motion for a bili of par- 
ticulars in city court should not be* 
broader than a previous demand 
made upon the pleader, and, if 
broader, the excess should be denled. 
—White V. Kaliskl, 109 N.T.S.’ 716. 

<2) In a buyer's action in city 
court for seller*s failure to dellver 
goods, alleging a resale contract, 
and seeking plalntifTs loss of prof- 
its and loss of plaintilPs customer, 
defendant was entltled to a bili of 
particulars as to whether plaintifC's 
contrac.t with customer was oral or 
wrltten, and, if written, a copy there-j 
of.—^N. Iiondon, Inc., y. Salomon, 186, 
N^T.S. 41. 

HS. Beargnmeint 

(1) City court has power to pass 
on motion for reargument of motion 
to set aside verdlct and for neW 
trial prevlously denled.—Gastoh Kbcli 
& Co. V. Julette Improvement Co.< 
239 N.T.S. 127, 136 Misc. 66. 

(2) Under Clv.PractAct i §49} 
City court Justice having denled mo¬ 


tion to set aside verdlct, and Judg- 
ment having been entered, was with- 
out power to grant rehearlng at sub- 
sequent term, and on such rehearlng 
grant motion to set aside verdlct.— 
Boslowitz V. S. Goldin & Co., 209 N, 

T. S. 308, 124 Misc. 746. 

29. N.T.—^Marcus v. Aufses, 94 N.T. 
S. 397. 

16 C.J. p 997 note 80. 

JnrlsdlotloiL 

(1) The cases are not in accord 
on the question of whether the court 
has jurlsdictlon in a case of inter- 
pleader. Some cases hold that grant- 
ing of an order of interpleader trans- 
forms the action into an equitable 
one, of which the court would have 
no jurisdlction, and hence such an 
order wlll not be granted.—^Krugman 
v. Hanover Fire Ins. Co», 94 N.T.S. 
399—^Marcus v. Aufses, 94 N.T.S. 
397—^Wells V. Corn Exchange Bank, 
87. N.T.S. 480. 

(2) Others hold that the court is 
not divested of jurisdlction because 
an interpleader has added questions 
of an equitable nature.—Katz v. 
Wltt, 134 N.Y.S. 676, 74 Misc. 682— 

U. S. Mortgage & Trust Co. v. Ver- 

milye, 130 N.T.S. 803, 72 Misc. 376 
—^Krugman v. Hanover Pire Ins. Co., 
90 N.Y.S. 448, 46 Misc. 346. > 

30. N.T.—^Rubenstein v. Schmuck, 
113 N.T.S. 654, 129 App.Div. 826 
—^West Electric Hair Curler Co. v. 
Hamilton Corp., 150 N.T.S. 760, 88 
Misc. 381. 

Froseoutlon of action 
Where an action was begun in De¬ 
cember, 1913, and issue Joined in 
March, 1914, cross notices of trial 
belng served in May, 1914) res,ultlng 
in the cause being first called in 
April, 1916, while plalntifC was ab- 
sent from this country, and under 
the City coUrt practice the case re- 
appeared automatically on one or two 
subsequent call calendars wlthout 
any resuit, and issues as late as 
April 14, 1921, having been reached 
and disposed of, the length of plaln- 
tilTa inaction showed an intention 
to abandon.—Levey v. Thomas J. 
Stewart Co., 194 N.Y.S. 438, 118 Misc. 
765. 

Affectod by length of txial’ 

City Court Rules, rule 2, providing 
that, where a trial wlll occupy more 
than two hours, the court may send 
the .cause to the foot of the general 
calendar, vested discretion in the city 
court to hear a case through, although 
the trial actually occupied more than 
two hours.—^Blrdsey-Somers Co. v. 
Sleeper, 136 N.Y.S. 1076, 77 Misa 
143. * ' 

Commerclal calendar 
<1) Action for breach of warranty 
in fuU covenant warranty deed under 
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Seal could not be put upon commer- 
cial calendar.—^Heneve Holding Cor¬ 
poration V. Louis E. Kleban & Son, 
241 N.T.S. 78, 137 Misc. 397. 

(2) City Court Rules, rule 2, pro¬ 
viding that a case can be placed on 
the commerclal calendar, where 
plaintilf seeks to recover a speciflc 
sum of money, or one for goods 
sold and delivered, etc., does not in¬ 
clude a case where plalntiff is buyer 
and sues seller for failure to dOliver. 
—^Frost V. Hocking Glass Co., 169 N. 
T.S. 1042. 

(3) That four months did not 
elapse between breach of employ- 
ment contract and commencement of 
action barred placing case on com- 
mercial calendar.—Schulman v. Ra- 
venhue Dress, 260 N.T.S. 386, 140 
Misc. 41. 

(4) Cause triable in municipal 
court was not entltled to be placed 
on commerclal calendar.—Schulman 

V. Ravenhue Dress, supra. 

(6) Action in New Zork city courr 
for personal injuries from sale of 
deleterious food, under implied war¬ 
ranty of fltness for human use, held 
not “action for damages arising out 
of contract for sale of goods, wares 
and merchandise’* within court rule 
placing such actions on commerclal 
calendar.—Gilbert v. Great Atlantic 
& Pacific Tea Co., 269 N.T.S. 640, 161 
Misc. 45. 

Freferences 

(1) Granting preference in city 
court action for injuries sustalned 
in course of employment by one en- 
titled to compensatlon, by setting 
cause down for trial for day certain 
at term for which plalntiff noticed 
case for trial, held within court’s 
discretion.—^Weinberg v. National 
Transp. Co., 262 N.Y.S. 824, 146 Misc. 
768, modified by limitlng preference 
over other issues noticed for same 
term 265 N.Y.S. 945, 239 App.Div. 
905. 

(2) Motion for preference in action 
in behalf of state superintendent of 
banks was denied on ground that city 
court was wlthout authorlty to grant 
general preference and that to grant 
limited preference of only one day 
would interfere with orderly dls- 
pateh of court’s business and would 
be of no practical advantage to 
plalntiff.—Bank of U. S. v. Penley 
Realty Co., 260 N.Y.S. 494, 146 Misc. 
679. 

31. N.T.—Gedney v. Planten, 153 N. 

T.S. 423, 90 Misc. 276. 

32. ’ N.T.—Gude v. Noblett, 188 N. 

T.S. 42, 112 Misc. 219. 

16 C.J. p 997 note 83. 

Power of court 

The City court of the city of New 
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also hten numerous decisions relating to discon- 
tinuances,33 conduct of trial,»^ verdicts,35 damag- 
cs,*® judgments,®^ executions,38 and appeals.^^ 


(3) Municipal Court of the City of New 
York 

(a) Nature and jurisdiction 

(b) Procedure and practice 

(c) Review of proceedings 


York has inherent power to relieve 
a defendant from the consequences 
of a default sufCered through the 
omission of his attomey.—^Rxihlofl v. 
Catts, 174 N.Y.S. 169. 

Showing* neoeasaxy 

On appllcation to open a default In 
City court, the moving” papers must 
Show both a reasonable excuse for 
the default, under Code Civ.Proc. § 
724, as well as facts establishing: a 
merltorlous case.—Gude v. Noblett, 
183 N.Y.S. 42, 112 Misc. 219. 

To Interpose conxLterclftlm 

A default In city court will not be 
set aslde to permit defendant to in¬ 
terpose a counterclaim or set-off, 
since in such a case defendant*s 
cross-clalm can be made the basis of 
an Independent suit.—Gude v. Nob¬ 
lett, supra. 

^labllity of snrety 

(1) An extension of the time for 
the payment of the orlglnal debt will 
dlschargre the sureties on a bond 
glven as a condition for vacating* a 
default judgment of the city court 
of the City of New York.—^Montrose 
V. Baggott, 146 N.Y.S. 649, 161 App. 
Div. 494. 

(2) However, a stipulation extend- 
Ing the time for the entry of the 
Judgmeht will not release the sure¬ 
ties.—Montrose v. Bagrgott, supra. 

33. N.Y.—Connolly v. Empire Unit¬ 
ed R. Co., 161 N.Y.S.’ 663, 88 Misa 
118. 

34. Mlstrial 

The City court acts within its au- 
thority in declaringr a mistrial and 
sendingr a cause to the foot of the 
calendar where the behavior of plain- 
tifTs attomey renders it improper to 
continue the triaL—^McCormlck v. 
Shea, 85 N.Y.S. 1029, 42 Misc, 665. 

35. Xnerease or decxease by couzt 
City court of New York held with- 

out power to increase or decrease 
amount of its verdict, since that is a 
matter of substance, only remedy 
of aggrrieved party being by appeal. 
—^Murphy v. Export S. S. Corpora¬ 
tion, 273 N.Y.S. 120, 162 Misc. 322. 

86. aceasnre 

PlaintifC suing in city court of 
New York, having allegred and proved 
cause of action, was entitled under 
allegration of general damages to 
damagres according to tho proper 
measure of damaeres, notwithstand- 
Ing: misconception id preparation of 
bili of partlculars as to the proper 
theory of damar^s.—Cecile Costumes 
V. Michel, 190 N.Y.S. 509. ‘ ' 

21 GXS.-32 


37. Coxreotloxi of ezrors 

City court of New York retalns 
power to correct errors as to form 
of its Judgment.—^Murphy v. Export 
S. S. Corporation, 273 N.Y.S. 120, 
152 Misc. 322. 

38. AppllcabiUty of cMl praotioe 
aot 

The City court is a court of rec- 
ord, and Code Civ.Proc. S§ 338, 1385, 
1489, as to executions, apply to ex- 
ecutions on Judgments of such court, 
In view of Code Civ.Proc. S§ 2, 3169, 
and 5 3347, subd 10.—Weinus v. 
Light, 170 N.Y.S. 173, 183 App.Div. 
591. 

39. N.Y.—Malus v. Alter, 237 N.Y.S. 
435, 135 Misc. 212. 

15 C.J. p 997 note 85. 

Orders appeolable 

(1) Order granting preference.— 
Malus V. Alter, supra. 

(2) Other orders.—^Weber v. In- 
terborough Rapid Transit Co., 168 
N.Y.S. 620—Hlggins v. Dewey, 27 
Abb.N.Cas. 81. 

6 C.J. p 500 note 60 [a] (3), (4>. 

Oxders not appealablo 

(1) Dlscretionary orders general- 
ly.—Krelzer v. Allaire, 37 N.Y.S. 687, 

16 Misc. 6. 

(2) Since a justlce of the city 
court has power to revise or recall 
his decislon, an appeal from an or¬ 
der imposing costs on the ground 
that the memorandum announcing a 
Justice*s decision did not mention 
costs is frivolous and will be dis- 
missed.—Orlando v. Palladino, 112 N. 
Y.S. 1118, 61 Misc. 103. 

Notioe of appeal 

The court has no Jurisdiction to 
order a plaintilf to accept a notice of 
appeal from a Judgment rendered by 
it.—^Benjamln v. Brownstein, 164 N. 
Y.S. 191. 

Time foz appeal 

Where order appealed from, when 
made, was valid exercise of city 
court*s power, although it was inad- 
vertently signed by Justice day be- 
fore it was noticed for settlement, 
defendant*s time to appeal began to 
run from day It was duly entered 
and notice of entry served.—Cade v. 
Meyer, 169 N.Y.S. 1043. 

Oase on appeal 

(1) Time for Service.—^Lightner v. 
Hartmann-Blanchard Co., 170 N.Y.S. 
49. 

<2) Settling case.—^Dyer v. J. Y. J. 
Corporation, 166 N.Y.S. 221, 100 Misc. 
115. 


Beoord prevoils over bziefs 
N.T.—Hooke v. Hopkins, 164 N.Y.S. 

117. 

Mattem not roisad below 

Where question as to sufficiency of 
complalnt was raised for flrst time 
on appeal, and the alleged defects 
were hlghly technical, and affldavits 
showcd necessary Jurisdictional facts, 
it .will not be consldered.—^Westches- 
ter Knitting Mills v. Zuckerman, 198 
N.Y.S. 356. 

Wolver of error 

(1) Plaintilf does not, by proceed- 
ing to trial in city court under an 
order which declares a mistrial, di- 
rects him to pay thirty dollars costs 
to defendant, and directs the case to 
be placed upon the calendar for trial 
about a week hence, walve the error 
in the order in imposing costs on 
him.—^Modem Silk Co. v. Welnstein, 
165 N.Y.S. 721, 100 Misc. 358. 

(2) By falling to take steps to 
appeal from order within time from 
day when it was formally entered 
and notice of entry served, defen&int 
waived irregularity in order formal¬ 
ly entered that it was signed "by Jus¬ 
tlce of City court day before no¬ 
ticed for settlement.—Cade v. Meyer, 
169 N.Y.S. 1043. 

Berview of facts 

(1) Appellate Term can review 
facts, although plaintilf failed to 
make motlon for new trial.—Thom¬ 
son V. Meyercord Co., 174 N.Y.S. 732. 

(2) Sufficiency of evidence may be 
reviewed.—Johnson v. Desmond, 166 
N.Y.S. 290. 

Haamless ezzozs 

N.Y.—^Kips Bay Brewing & Malting 

Co. V. J. H. Tooker Printing Co., 

176 N.Y.S. 66. 

Beverslble eccrors 

In an action for breach of a con- 
tract of bailment, where plalntlffs* 
own breach would restrict its re- 
covery, the submlssion of plalntlffs' 
fuU claim to Jury Ih city court was 
reversible error, not only because 
an improper item of damage was 
submitted, but because it would af- 
fect the determination of the Jury 
in relation to defendants* counter¬ 
claim for plaintiffs' breach.—Landau 
V. Goldsteln, 184 N.Y.S. 812. 

Costs below 

Where city court denled costs, ap- 
parently upon ground of lack of pow¬ 
er, the appellate term, on appeal, 
may modify Judgment, so as to 
award costs.—Stevens v. Hush, 176 
• N.Y.S. 602, 107 Misc. 353. 
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(a) Nature and Jurisdiction 

The municfpal court of the cIty of New York Is a 
court of llmited Jurisdiction^ of record, possessing oniy 
such powers and Jurisdiction as are conferred on it by 
statute. 

The munidpal court of the city of New York 
is not a new court, but a continuation of the dis- 
trict courts of New York city, and some of the 
justices’ courts of Brooklyn.^*^ It is an inferior 

local court^i of record, 'created by statute,^3 

of limited or special^^ civiH® jurisdiction, which 
does not extend to cases wherein a recovery of more 
than one thousand dollars, exclusive of interest and 
costs, is sought,^® except in certain cases set forth 


in the statute, and possesses no inherent powers,47 
except such powers as are inherent in all courts of 
record,48 but’ only those powers and jurisdiction 
which are conferred on it by the statute.^^ The 
jurisdiction of the court is coextensive with the 
limits of the city of Greater New York,50 and 
it therefore has jurisdiction where defendant is a 
resident of the city, although he resides outside 
of the county in which the court is sitting.^i It 
has no power, however, to direct the Service of 
process outside the city limits, see subdivision c (3) 
(b) of this section. 

The court has no equitable jurisdiction with re- 
spect to affording affirmative relief;52 but it may, 


43. N.T.—^Routenberg v. Schweitzer, 
58 N.E. 880, 166 N.T. 176, revers- 
ing 63 N.T.S. 746, 60 App.Dlv. 218. 

15 C.J. p 997 note 87. 

41. N.T.—^Haggerty v. City of New 
Tork, 196 N.E. 46. 267 N.T. 262. 

16 C.J. p 998 note 90. 

42. N.T.—Ritz Carlton Restaurant 

& Hotel Co. V. Ditmars, 197 N.T.S. 
406, 203 App.Div. 748, reversing 
198 N.T.S. 614, 118 Mlsc. 467—In 
re Grr^enwald. 167 N.T.S. 164, 179 
App.Div. 672, affirmed Greenwald v. 
Boyle, 117 N.E. 1068, 221 N.T. 688 
—Brlnn v. Wooding, 298 N.T.S, 
971, 164 Misc. 860—^Melker v. 

Guarino, 238 N.T.S. 569, 136 Mlsc. 
648—^Friedman v. Phillips & Co., 
201 N.T.S. 63, 121 Misc. 21—Crowe 
V. Marsh Garage Co., 192 N.T.S. 
908, 117 Mlsc. 660—^Paterno Const. 
Co. V. Rentner, 191 N.T.S. 617. 

IB C.J. p 997 note 88. 

OonBtltutlpnaU.t 3 r of statute' 

The provislon xnaking th^s court a 
court of record does not violate the 
constltutlonal prohlbltlon agaiust 
making inferior courts courts of rec- 
ovd because thls court is not a new 
court, but a continuation, consolida- 
tlpn, and reorganization of an exist- 
ing court.—^In re Levy, 182 N.T.S. 
792, 192 App.Div. 660. 

OthezwlM prior to September 1, 1916 
N T—Taylor v. Bell, 106 N.T.S. 273, 
121 App.Div. 437. 

43. N.Y.—^Haggerty v. City of New 
York, 196 N.E. 46. 267 N.T. 262— 
Norton v. Southern Ry. Co., 246 N. 
Y.S. 676, 138 Misc. 784. 

44i N.T.—^Richard v. National Transp. 

Co.. 285 N.T.S. 870, 158 Misc. 324. 

15 C.J. p 998 note 91. 

Jurtadletlon uot to eateeed that of 
oouuty oourtB 

Under the constitutlon the munlci- 
pal court can have no greater Juris-- 
dietion than county courts have. 
Const art 6 | 18. But this provislon 
has been constmed as havii|g..refer- 
ence to subject matter and persons 
and not to territory.—^Kantro v. 
Armstrong, 60 N.T.S.' 970, 44 App.Div. 


606—^Irwin v. Metropolitan St. R. Co., 
67 N.T.S. 21, 38 App.Div. 268, afflrm- 
ing 64 N.T.S. 196, 26 Mlsc. 187. 

45. N.Y.—^Haggerty v. City of New 
York, 196 N.E. 46, 267 N.Y. 262. 
491 N.Y.—Gottesman v. Goldberg, 
266 N.T.S. 676, 149 Mlsc. 60—Horo- 
witz v. Wlnter. 222 N.T.S. 233, 129 
Mlsc, 814—Silbersteln v. Begun, 
176 N.T.S. 668, 107 Misc. 395, af- 
flrmed 181 N.T.S. 954, 191 App.Div. 
961, afflrmed 183 N.E. 904. 282 N. 
Y. 319—Security Mortgage Co. v. 
Kaliis, 169 N.T.S. 566, 102 Misc. 693, 
afflrmed 170 N.T.S. 1111, 184 App. 
Dlv. 986. 

16 C.J. p 998 note 92. 

Zdmlt as to Judgmesit not damagss 
Although municipal court is lim¬ 
ited, in awarding Judgment, to one 
thousand dollars maximum, it is not 
procluded from flxlng party*s dam- 
ages for a larger amount.—Silber¬ 
steln V. Begun, 176 N.T.S. 668, 107 
Misc. 895, afflrmed 181 N.T.S. 954, 
191 App.Div. 951, afflrmed 133 N.E. 
S04, 232 N.T. 319. 

Oountexolalm 

Under Mun.Court Code | 86, 

amount of any Judgment that may 
be rendered on counterclaim is lim¬ 
ited to one thousand dollars, exclu¬ 
sive of interest* and costs, but there 
is no limit upon amount for which 
counterclaim may be interposed.— 
Security Mortgage Co. v. Kaliis, 169 
N.T.S. 566, 102 Misc. 693, afflrmed 170 
N.T.S. 1111, 184 App.Dlv. 936. 

47. N.T.—^Prinstein v. De Rosa, 126 
N.T.S. 97, 69 Misc. 619. 

15 C.J. p 998 note 93. 

4a N.T.—^Prledman v. Phillips &' 
Co., 201 N.T.S. 53, 121 Misc. 21— 
Paterno Const Co. v. Rentner, 191 
N.T.S. 617. 

49. N.T.—^Isabelle Propertles v. Edel- 
man, 297 N.T.S. 572, 164 Mlsc. 192 
—^Friedman v. Phillips & Co., 201 
N.T.S. 63, 121 Misc. 21. 

15 C.J. p 998 note 94. 

Xateorfertaoe wtth supreme oonrt 
Municipal court cannot disregard, 
disturb, or modlfy any order en- 
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tered in supreme court, remedy be- 
ing by applying to Supreme Court 
—Bruck V. Larat, 222 N.T.S. 728, 129 
Misc. 768. 

50- N.T.—^Irwin v. Metropolitan St. 
R. Co., 67 N.T.S. 21, 38 App.Div. 
253, 6 N.T.Ann.Cas. 374, affirming 
54 N.T.S. 195, 25 Mlsc. 187, 28 N.T. 
Civ.Proc. 196. 

15 C.J. p 998 note 98. 

51. N.T.—^Irwln v. Metropolitan St 
R. Co., 67 N.T.S. 21, 38 App.Div. 
263, affirming 54 N.T.S. 196, 26 
Misc. 187. 

16 C.J. p 998 note 98. 

52. N.Y.—^Rlchard v. National Transp. 

Co., 286 N.T.S. 870, 168 Mlsc. 324 
—Le Fevre v. Reliable Palnt Sup- 
ply Co., 273 N.T.S. 903, 162 Misc. 
694—City Theatres Co. v. Skouras 
Theatres Corporation, 268 N.T.S. 
465, 150 Misc. 78—County Trust Co. 
of Whlte Plalns v. Tremaine, 268 
N.T.S. 104, 146 Misc. 458—602 Park 
Ave. Corporation v. Delmonico Ho¬ 
tel, 230 N.T.S. 262, 132 Misc. 502, 
686—Solomon v. Suffin, 209 N.T.S. 
671, 124 Misc. 748—Lotz v. Stand¬ 
ard Vulcanite Pan Co., 168 N.T.S. 
446, 102 Misc. 68—^Metropolitan 

Electric Protective Co. v. Asbla- 
mian, 185 N.T.S. 358—Burgener v. 
0'Halloran, 181 N.T.S. 236, 111 
Mlsc. 203—^Hyman v. Nev-a-Hone 
Razor Strop Co., 173 N.T.S. 66. 

15 C.J. p 998 note 96. 

See, however, a case stating that 
the municipal court, having Jurisdic¬ 
tion of an action originally instltut- 
ed to recover a sum of money, has 
equitable power necessary for the 
preservatlon of its Jurisdiction and 
for the prevention of any mlscar- 
rlage of Justlce which might be caus- 
ed by the acts, whether deliberate, 
willful, or otherwlse, of any of the 
parties within its Jurisdiction.—r 
Brinn v. Wooding, 298 N.T.S. 971, 
164 Mlsc. 850. 

Zn snmmaxy porooaedlngs 
N.T.—^McCutcheon Realty Corpora¬ 
tion . v. Kilb, 222 N.Y.S. 244, 129 
Misc. 637f 
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in certain cases, consider equitable defenses which 
are interposed merely for the purpose of reducing 
or defeating plaintifFs recovery or precluding the 
relief which he demands, no affirmative relief being 
sought by defendant.53 

Ordinarfly the court is without jurisdiction to ad¬ 
judicate as to the title to real estate.54 Under stat¬ 
ute, however, it has been held to have power to 
determine title in a proceeding brought by a judg- 
ment creditor as to property levied on by a marshal 
on his behalf but claimcd by a third person.®® So 
under the statutes it may entertain summary dis- 
possession proceedings against a tenant,^® even 
though the fact of title is raised collaterally there- 
in,®7 or even though the tenant denies the title of 


§ 279 

the landiord,®® or asserts title in himself.®^ In such 
a proceeding the court may entertain an equitable 
defense interposed by the tenant to defeat the land- 
lord’s right to possession, although it cannot give 
affirmative relief to the tenant.®® Therein it may 
render judgment for the landlord for rent due in 
any amount, the limitation as to amount of the 
courts jurisdiction being inapplicable therein.®^ 

There was no presumption in favor of the Juris¬ 
diction of the municipal court, but ali facts essential 
thereto were required to appear in the record,®^ 
until a statute, taking effect in 1915, provided that 
every fair intendment must be made in favor of the 
jurisdiction of the court.®® 

There has been a very large number of deci- 


Coutxliiutlon. 

In actlon for contribution munici¬ 
pal court of New York held without 
Jurisdiction to pass on Questlon 
whether some of defendants were in- 
solvent, so as to authorlze largrer 
recovery against solvent defendants, 
slnce a municipal court is without 
equitable Jurisdiction.—^Meyrowltz v. 
Wattel, 267 N.T.S. 591, 149 Misc. 
862. 

Actlonj held to be at law 
N.Y.—Gross V. Miller, 274 N.Y.S. 82, 
161 Misc. 727—Kleinhenz v. Hallet 
Point Garage, 179 N.Y.S. 78. 

ICexe presenee of equitable ooxudd^ 
eomtlonji in a purely legal actlon for 
damagcs does not divest the court of 
Jurisdiction» especially where de- 
termination of legal actlon Is con¬ 
sistent wlth equities Involved.—Stro- 
bel V. Irving, 14 N,Y.S.2d 864, 171 
Idisc. 966. 

53. N.Y.—^Isabelle Properties v. Edel- 
man, 297 N.Y.S. 672, 164 Misc. 192 
—Le Pevre v. Rellable Palnt Sup- 
ply Co., 273 N.Y.S. 903, 162 Misc. 
694—Alumor Garage v. George L. 
Stlvers, Inc., 218 N.Y.S. 683, 128 
Misc. 400—^De Vita v. Pianlsani, 217 
N.Y.S. 438, 127 Misc. 611—Oster- 
weil V. Faldo & Rlzzo, 186 N.Y.S. 
234, 113 Misc. 896—Burgener v. 
O^Halloran, 181 N.Y.S. 236, 111 
Misc. 203—Jensen v. Barber S. S. 
Lines, ISd N.Y.S. 764, 110 Misc. 682 
—^Kulerban Holding Corporation v. 
Blauner, 190 N.Y.S. 484—Metropol¬ 
itan Electric Protective Co. v. Ash- 
lamian, 185 N.Y.S. 358. 

16 C.J. p 998 note 96. 

▼alldity of statute pezmittisg 
N.Y.—De Vita v. Pianisanl, 217 N.Y. 

S. 438, 127 Misc. 611. 

Avoldasice of xeleaae 

(1) Whether release relied on by 
defendant 'was resuit of mutual mis- 
take, 'or mistae and frau4, niay be 
determined in law action in munici¬ 
pal court, since plaintiff seeks, not 
equijt^ble relief, b.ui, :^rely to,nega¬ 


tive affirmative defense.—^Epstein v. 
Kaplan, 269 N.Y.S. 604. 160 Misc. 620. 

(2) In seaman*s action in munici¬ 
pal court for extra compensation aft- 
er having executed a release, the 
court would be Justifled in disregard- 
ing the release, If seamen could es- 
tablish that the release was the re¬ 
suit of fraud or of honest mistake.— 
Jensen v. Barber S. S. Lines, 180 N. 
Y.S. 754, 110 Misc. 632. 

Defense of fraud 

N.Y.—^Kulerban Holding Corporation 
V. Blauner, 190 N.Y.S. 484. 

54 N.Y.—^Heiferman v. Scholder, 119 
N.Y.S. 620, 134 App.Div. 679. 

15 C.J. p 998 note 99. 

55. N.Y.—Isabelle Properties v. Edel- 
man, 297 N.Y.S. 572, 164 Misc. 192. 

54 N.Y.—McKeefry v. 0'Hara, 184 
N.Y.S. 700. 113 Misc. 159. 

15 C.J. p 998 note L 
Xssues detannisable 

(1) Municipal court does not have 
Jurisdiction to adjust equity between 
parties to summary proceeding and 
award title.—602 Park Ave. Corpora¬ 
tion V. Delmonico Hotel, 230 N,Y.S. 
262, 132 Misc. 602, 688. 

(2) Controversy as to which party 
prevented sale cannot be determined 
in municipal court in summary pro¬ 
ceeding.—502 Park Ave. Corporation 
V. Delmonico Hotel, supra, 

Szt^ of relief 

Affirmative relief, awarding posses¬ 
sion to landlord in summary proceed¬ 
ing equivalent to rescinding contract 
of sale and restoring landlord and 
; tenant relationship, cannot be grant- 
cd by municipal court.—602 Park 
Ave. Corporation v. Delmonico Hotel, 
supra 

FaccelB in different oourt distxiots 
Municipal court held without Juris¬ 
diction of summary proceeding to 
recover separate parcels of land cov- 
ered by single lease, where some 
of paircels were sltuated in dif¬ 
ferent Qpurt district—rAltman v. 
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Meygro Holding Co„ 262 N.Y.S. 293. 
141 Misc. 202. 

Semoval of employe» 

Under agreement whereby defend¬ 
ant was employed to manage theater 
for petitioner at agreed weekly com¬ 
pensation for specified time, defend¬ 
ant held "employee** and not “occu¬ 
pant;” hence New York City munici¬ 
pal court was without Jurisdiction 
of proceedings to remove defendant 
from realty.—City Theatres Co. v. 
Skouras Theatres Corporation, 268 N. 
Y.S. 455, 150 Misc. 78. 

67- N.Y.—^Van Deventer v. Foster, 83 
N.Y.S. 1067. 87 App.Div. 62. 

55. N.Y.—502 Park Ave. Corporation 
V. Delmonico Hotel, 230 N.Y.S. 262. 
132 Misc. 502, 686. 

15 C.J. p 998 note 3. 

69. N.Y.—602 Park Ave. Corporation 
V. Delmonico Hotel, supra. 

15 C.J. p 998 note 3. 

Where neither pozty appears in 
such proceedings, the court cannot 
enter a final order in favor of the 
landlord.—^Katz v. Schreckinger, 101 
N.Y.S. 743, 52 Misc. 160. 

GO. N.Y.—^Burgener v. 0'HaIIoran, 
181 N.Y.S. 235, 111 Misc. 203. 

61. Zdmits as to amoTint laappUccu 
ble 

Municipal court's Jurisdiction In 
summary proceedings to render Judg¬ 
ment is not limlted to cases involv- 
ing one thousand dollars or less.— 
Addoms* ^Estate v. Cltarellay 256 N. 
Y.S. 669, 143 Misc. 428. 

63. N.Y.—Stodder v. New England 
Nav. Co., 118 N.Y.S. 844, 134 App. 
Div. 221. 

16 C.J. p 998 note 5. 

63. N.Y.—^Mltchell v. Schroeder, 168 
N.Y.S. 31, 94 Misc. 270, afflrmed 
169 N.Y.S. 1129, 174 App.Div. 867. 
Thls pzovlBioa rafezs ooly to a de- 
termination of the Jurisdiction of 
the court in a glven case, and not 
to its powers under the statuta— 
Mitchell V, Schroeder, supra. 
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sions relating to the municipal court of the city 
of New York,®4 many of which relate to the juris- 
diction and powers of the court,6® including such 
matters as actions against nonresidents,®® actions 
by®7 or against®^ foreign or nonresident corpora- 
tions, actions for money had and received,®^ actions 


for fraud and deceit,70 actions for conversion,7l 
actions to recover money deposited in escrow,72 
actions on surety bonds or undertakings,'^^ proceed- 
ing to try title to personal property,^^ actions for 
forcible entry and detainer,76 actions to recover 
sums due on installmentB,*^® actions for torts,77 


64. N.Y.-—O^Connell v. Kelly, 220 N. 
T.S. 161, 129 Misc. 166. 

16 C.J. p 998 note 7. 

65. N.T.—McLean v. Brower, 188 N. 
Y.S. 426. 

16 C.J. p 998 note 8. 

Sffect of ohang^e In Etotntai 
Bespite Mun.Court Code I 181, 
providipff act shall not be retroac- 
tive, where former action of plain- 
tllfs assigrnor was dismlssed by mu¬ 
nicipal court for lack of Jurlsdictlon, 
there beinsr no adjudlcation on mer- 
Its, and thereafter code extended 
court*s Jurisdiction to cover cause, 
plaintlff could brin^ second action 
in municipal court.—Cahill v. Wiss- 
ner, 170 N.Y.S. 1000, 1?3 App.Div. 
659. 

Seainan’8 action for. vr&gBB 
N.Y.—^Danielsen v. Sigrsbee, Hum- 
jjhrey & Co.. 187 N.Y.S. 700, 116 
Hisc. 184. 

Action by code antboztty 
N.Y.—Schleaingrer v. Kofsky-Moos, 
. Inc., 276 N.Y.S. 980, 164 Misc. 242! 
Oozpomte oredltox^a action aflrainst 
oflLccora 

N.Y.—De Rosa v. Bloch, .270 N.Y.S. 
255, 160 Misc. 160—iTrustees of 
Masonic Hali and Asylum Fund v. 
Fontana, 164 N.Y.S. 370, 99 Misc. 
497. 

Between tevuuita in common , 

(1) Court has JurisdlcUon of ac¬ 
tion by one tenant in common, of 
realty asainst another for sh^e of 
rents collected.—CConnell’ v. Kelly, 
220 N.Y.S. iqi, 129 Misc. 155.' 

C2) 7^® municipal cpurt has no ju¬ 
risdiction of an action by one coOwn- 
er to recover from another coOwner 
the proportlonate share of taxes or 
water rates paid on their common 
property.—Solomon v. Solomon, 13 N. 
Y.S.2d 889, 171 Misc. 1031. 

66. N.Y.-^havln v. Smlth, 69 N.Y. 
S. 593, 28. Misc. 531. 

16 C.J. p 999 note 9. 

67. N.Y.—^Lake .Geneva Ice Co. v. 
Selva^e, 59 N.Y.S. 544, 28 Misc. 
581. 

Oozpoxatlon xniurb hava an offloe in 
New Torlc oity in order to srlve the 
mimicipal court jurisdiction.—^Bp- 
stein V. Weisbergrer Co., 102 N.Y.S. 
488, 52 Misc. 672. 

68 ... N.Y.—^Houtenberer v. Schweitzer, 
68 N.B. 880, 165 N.Y. 176, revers- 
.ingr 63 N.Y.S. 746,,50- App.Div. 218, 
affirminsr 61 N.Y.S. 84, 29 Misc..663. 
16 C.J. p 999 i\otc 11. . . 


Oomplalnt aUefiria^ th&t defendant 
iB a forelfirn Corporation but not al- 
le^ringr that .it has an office in New 
York City Is Insufficient to confer ju¬ 
risdiction.—^McKeever v. Supreme Ct. 
L’0. F., 106 N.Y.S. 1041, 122 App.Div. 
465. 

JnrlBdiction' ia llmited to corpora- 
tions having an office in New York 
City.—^Bpstein v. Weisberger Co., 102 
N.Y.S. 488, 62 Misc. 672. 

No Jurisdiction where action for re- 
covery of money only 
N.Y.—^Helmerdingrer v. American Mfg. 

Co., 58 N.Y.S. 1022, 28 Misc. 773. 
Foreign Corporation as surety 

No jurisdiction of action agralnst 
foreign Corporation as surety on bond 
of marshal where amount involved 
over flve 'hundred dollars.—^Friedland 
V. Union Surety. etc., Co., 86 N.Y.S. 
937, 43 Misc. 38. 

.Acftion by nonre(ddent agalnst for¬ 
eign Corporation is not within the 
jurisdiction of the court unless the 
cause of action arose within the 
state, or the contract sued on was 
there made.—Sonimese v. Florence 
DibtilUng Co., 107 N.Y.S. 630, 66 
Misc. 670—Allison v. T. A. Sntder 
Preserve Co., 45 N.Y.S, 923, 20 Misc. 
367. 

N.Y.—Dean v. Bauer, 166 N.Y.S. 
983, 101 Misc. 301. 

16 C.J. p 999 note 12. 

Althongli snoh action is eaultable 
In nature^ it may be malntained in 
the municipal court.—Com Exch. 
Bank V. G^-oss, 148 N.Y.S. 2, 86 
Misc. 4. 

Payment on oonditional sales con- 
tract ■ 

N.Y.—Dean v. Bauer, 166 N.Y.S*. 983, 
101 Misc. 301—Petze v. Horaee Wa- 
ters & Co., 166 N.Y.S. 1000, 

7a N.Y.—Youngman v. Smadbeck, 
117 N.Y.S. 1030, 64 Misc. 60. 

16 C.J. p 999 note 13. 

71. N.Y.—^Lamport Mfg. Supply- Co. 
V. Reiss, 257 N,Y.S. 449, 143 Misc. 
776. 

15 C.J. p 999, note 14. 

Dellvery of converted note 
Court has jurisdiction sjnce court 
need not order indorsement.—^Lam¬ 
port Mfg. Supply Co. V. Reiss, su¬ 
pra, 

Oonditional vendee or mortfiragee 

(1) . Court has po jurisdiction of ac¬ 
tion.—Commonwealth Fmance Corpo¬ 
ration V. De Vito, 179 ?Sr.Y.S. 67. 

(2) It has jurisdiction of mortga- 
.gor*s action agalnst' mortgagee for 
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conversion of rents received from 
mortgaged premises brought after 
foreclosure sale.—^Maxol Syndicate v. 
N. T. Hegeman Co., 245 N.Y.S. 98, 
138 Misc. 179. 

78. N.Y.—^Harrls v. Snyder, 106 N. 
Y.S. 502, 55 Misc. 306. 

73. N.Y.—Isenberg v. Rainier, 127 
N.Y.S. 411, 70 Misc. 498, affirmed 
130 N.Y.S. 27, 146 App.Div. 266. 

MTarshal^B bond 

Municipal court' has Jurisdiction 
of action on city marshal*s bond In 
excess of one thousand dollars but 
not exceeding two thousand dollara 
—^Allen V. Wolkof, 169 N.Y.S. 382, 
182 App.Div. 634, reversing 168 N.Y. 
S. 336, 102 Misc. 122. 

Btatntoxy boiffis 

Court has jurisdiction on such 
bonds.—^Davld v. Abramowltz, 266 N. 
Y.S. 16, 143 Misc. 162. 

74. Zievled on bat olaimed by thlrd 
person 

The municipal court of city of 
New York has jurisdiction of pro- 
ceeding to try title to personalty 
levled on as property of judgment 
dehtor and claimed hy third party 
and can dotermine the title to the 
property.-rrLong Island Tinsmith 
Supply Corporation v. John H. Ram- 
berg & Son, 15 N.Y.S.2d 169, 172 
Misc. 158, 

75. N.Y.—^Mandel v. Fertig, 121 1%. 
Y.S. 669, 66 Misc. 310. 

Court has Jurisdiction 
The Court has Jurisdiction of ac¬ 
tions under provisi on of the real 
property law allowlng recovery of 
treble damages in forcible entry -or 
detainer.—^Billig v. Nelson Proper- 
ties, 2 N.Y.S.2d 364, 166 Misc. 301, 

76. N.Y.—^Toledo Computing Scale 
Co. V, Bonck, 117 N.Y.S. 914. 64 
Misc. 63. 

77. ULaliclons pxoseontlon 

N.Y.—Telzer v. Brooklyn Union EL 
R. Co., 113 N.Y.S. 18, 61 Misc. 69. 
Action for da3iiag'es for wxongfnl 
attaohment Issued against plaintiffis 
property In a former action is in ef- 
fect an action for malicious prosecu- 
tion, of which the municipal court 
has no Jurisdiction.—^Barsottl v. 
Pelrano, 167 N.Y.S. 844. 

Wrongfol ezpnlslon of nnlon menu 
ber 

The municipal court has Jurisdic¬ 
tion to entertaiu a suit at law de- 
manding damages for loss of wages 
caused by wrongful expulsion by a* 
Union of Its member.—Strobel v. Irv- 
ingv 14 N.Y.S.2d^ 864, 171 Milsc. 966. ’ 
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actions arising out of contracts of conditional sale 
of personalty*^® or purchase-money chattel tnort- 
gages,*^® actions for deficiency after foreclosure 
sale under chattel mortgage,80 actions for inveigle- 
tnent and kidnapping,8i actions for assault and bat- 
tery,S 2 actions to recover damages for breach of 
contract,83 actions on implied contracts^^ or on 
quasi contracts,»5 actions on attachment bonds,»® 
actions for rent,®*^ actions for* personal injuries,®* 
actions for trespass*® or for damages for injury to 


real property®® or personal property,®^ actions for 
assault on or ejection of passengers by employees 
of carriers*® or for assault by a Street car conductor 
on a person not a passenger,*® actions for damages 
for loss of Service of a wife by reason of personal 
injuries,®^ actions on assignments of part of wages 
of employees,*® actions by brokers for cqmmis- 
sions,*6 actions to rescind contracts for the sale of 
land,**^ actions to enforce orders of the supreme 
court,*® actions to recover money paid under 


78- N.T.—Goldwater v. Mendelson, 
8 N.Y.S.2d 627, 170 Misc. 422. 

15 C.J. p 999 note 20. 

AotloiL to roeover InstallnieiLts duo 
N.Y.—Bloomingrdale v. Gaudio, 147 
N.Y.S. 432, 85 Misc. 389. 

15 C.J. p 999 note 20 [a]. 

Xboplevlu on oral ooutract 

N.Y.—^Herbert v. Humphreys, 121 N. 

Y.S. 235, 66 Misc. 150. 

Aotioa by puxcbaser to rooovor iiu 
■tallmeuts paid 

N.Y.—Seabott v. Wanamaker, 150 N. 

Y.S. 223, 164 App.Dlv. 631. 

15 C.J. p 999 note 20 [e]. 

Sooarery of pomeaslon 

Creditor*s action to recover posses- 
sion of^ chattel and apply proceeds 
of the sale thereof to dcbt vrhere 
notice of lien, conditional bili of sale 
or cl^attel mortgas-e has been flled, 
is aii actiqn at law upon contract 
of which municipal court has Juris- 
diction.—Goldwater v. Mendelson, 8 
N.Y.S.2d 627, 170 Misc. 422. 

79. N.Y.—WIlcox V. Perez, 101 N. 
Y.S. 391, 116 App.Div. 693—Moer- 
man v. Johnson, 138 N.Y.S. 381. 

8a N.Y.—Wilcox V. Perez, 101 N. 
■ Y.S. 391, 116 App.Div. 693. 

81. N.Y.—Bellezzire v. Camardella, 
‘88 N.Y.S. 807, 96 App.Div. 176. 

82. N.Y.—0'Connell v. Josber Bulld- 
ins Corporation; 1 N.Y.S.2d 936, 166 
Misc. 8. 

15 C.J. p 999 note 24. 

Aotlon by patxon of bathing* es- 
tablishment for removal from line 
while waitingr for bathingr suit, by 
servant of defendant.—^Aaron v. 
Ward, 121 N.Y.S. 673, 136 App.Div. 
818, afflrmed 96 N.E. 736. 203 N.Y. 
851, 38 L.R.A.,N.S., 204. 

No JuxisdiotioxL 

N.Y.—0'Connell v. Josber Building 
Corporation, 1 N.Y.S.2d 936, 166 
Misc. 8—Pister v. Mfetropolitan St.. 
Ry. Co., 62 N.Y.S. 467, 30 Misc. 
430. 

83. N.Y.—Goldsmith v. Rabinowltz, 
117 N.Y.S. 118. 

Oonxt has JuxlsdJotion 
N.l^..—^Armstrong v. Weiss, 7 N.Y.S. 
2d a6, 168 Misc. 653—^Barad New 
York Rapid Transit Corporation, 
.295 N.Y.S. 901, 162 Jifisc. 458-rT-At- 


lantic Terra Cotta Co. v. Peter 
Guthy, Inc., 244 N.Y.S. 331, 13S 
Misc. 76—Horowitz v. WInter, 222 
N.Y.S. 233, 129 Misc. 814—Schaefer 
V. Magerle, 211 N.Y.S. 469, 125 
Misc. 840. 

Coutraot to oouvey good tltle 
N.Y.—Katz V. Henig, 66 N.Y.S. 630, 
32 Misc. 672. 

84. N.Y.—^Dechen v. Dechen, 68 N. 
Y.S. 1043, 59 App.Dlv. 166—Gold¬ 
water v. Mendelson, 8 N.Y.S. 2d 
627, 170 Misc. 422. ^ 

Court has juxlsdictiou 
N.Y.—Goldwater v. Mendelson, supra 
—^Horowitz V. Winter, 222 N.Y.S. 
233, 129 Misc. 814. 

Third. party beueficiary 

Court has Jurisdiction.—^Atlantic 
Terra Cotta Co. v. Peter Guthy, Inc., 
244 N.Y.S. 331, 138 Misc. 76. 

85, N.Y.—Devery v. Wlnton Motor 
Carriage Co., 97 N.Y.S. 392, 49 
Misc. 626. 

Court has Juxlsdiotlou 
Court has Jurisdiction of action to 
•enforce stockholders’ liability to em¬ 
ployees under Stock Corp.L, S 71, 
such an obligation being a quasi con¬ 
tract.—Horowitz v, Winter, 222 N.Y. 
S. 233, 129 Misc. 814—Halkin v. 
Hume, 206 N.Y.S. 702, 123 Misc. 815. 

Statutozy obligatiou is quasi con¬ 
tract of which court has jurisdiction 
to amount of one thousand doilars. 
—^Horowitz v. Winter, 222 N.Y.S. 233, 
129 Misc. 814. 

88. N.Y.—^Ward v. American Surety 
I Co., 64 N.Y.S. 177, 26 Misc. 198. 

I 87. Xastallmeut of rent 
I N.Y.—^Dusenbury v. Habisreitinger, 
129 N.Y.S. 2, 72 Misc. 61. , 

Wherb tltle not iu issue 
N.Y.—Phelps V. Mallory, 129 N.Y.S. 
397, 72 Misc. 74. 

88. Death action 

Court has Jurisdiction of action by 
adminlstratrix for negllgent act 
causing her decedentes death, basis 
of action being personal injury caus¬ 
ing death.—Greene v. Dowling, 270 
NY.S. 811, 160 Misc. 865, 

To stevedore 

N.Y.—^La Ros6. v. Carter & Weekes 
Stevedoring Co., 188 N.Y.S. 896, 
115 Misc. 392. 


89. N.Y.—Bierman v. Werstein, 128 
N.Y.S. 1091, 72 Misc. 29. 

90. N.Y.—Post v. Levitan, 161 N. 
Y.S. 947, 88 Misc. 334. 

Malidous injury 

The court has Jurisdiction to 
award other than actual damages in 
action for malicious and wlllful In¬ 
jury to property.—Billig v. Nelson 
Propertles, 2 N.Y.S.2d 364, 166 Misc. 
301. 

91. Malicious dnjnry 

Municipal court of New York city 
has Jurisdiction of action Tor mali¬ 
cious willful injury to property by 
conduct of creditor under power of 
attomey in executing assignment of 
debtor*s wages ih amount exceeding 
indebtedness.—Reilly v. Sachs, 272 
N.Y.S. 126, 151 Misc. 699. 

92. N.Y.—^Busch V. . Interborough 
Rapid Transit Co., 80 N.E. 197, 187 
N.Y. 388, 10 Ann.C-is. 460, affirmlng 
96 N.Y.S. 747, 110 App.Div. 705, 
reversing 93 N.Y.S. 372, 

15 C.J. p 1000 note 32. 

Action lald iu contract 

The court has Jurisdiction of an 
action by a passenger agalnst a car- 
rier for assault, when laid in con¬ 
tract.—Daniel V. Brooklyn Heights 
R. Co., 135 N.Y.S. 698, 76 Misc. 4*82. 
Aggravated assault foUowed by u- 
rest 

N.Y.—^Baumstein v. New York City 
R. Co., 107 N.Y.S. 23, 56 Misc. .498. 

93. N.X*—Rothstein v, Brooklyn 

Heights R. Co.. 114 N.Y.S. 344, 129 
App.Div. 527. 

94. N.Y.—Leyden v. Brooklyn 
Heights R. Co.. 106 N.Y.S. 769, 122 
App.Div. 383. 

95. N.Y.—Thompson v. Glmbel, 128 
N.Y.S. 210, .71 Misc. 126, afflrmed 
129 N.Y.S. 1025, 146 App.Div. 436. 
afflrmed 100 N.E. 794, 207 N.Y. 659.- 

9& N.Y.—Hevla v. Lopardo, 111 N, 
Y.S. 663, 127 App.Div. 189. 

97. N.Y.—^Petersen v. Hudson P. 

‘ Rose Co., 143 N.Y.S. 1038, 82* Misc. 
461- 

93. N.Y.—^Keva v. Columbia Kld 
Hair Curlers Mfg, Co., 144 N.Y.S. 
961, 159 App.Div. 738, afflrmed 146 
NY.S. 1072, JL61 App.IXV. .912, 
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duress,93 actions for deceit,^ actions involving ques- 
tions of fraud,2 actions on judgments rendered by 
the municipal court* or by the supreme court,^ 
actions on foreign judgptnents,^ actions to recover 
unlawful preferences given by a bankrupt or an in- 
solvent,® actions by minors for maliciously caus- 
ing discharge from empIo3mient,7 actions for the 


dissolution of partnerships,^ actions to recover trust 
deposits in savings banks,® reformationi® or can- 
cellationii of instruments, rescission of contracts,!^ 
setting aside of assignments,!® accounting between 
partners,!^ recovery of penalties provided for by 
statute,!5 replevin of propertyi® foreclosure of 


99. N.T.—McGulre v. H. G. Vo^el 
Co., 148 N.Y.S. 176. 86 Misc. 22. 
reversed on other grounds 149 N. 
T.S. 756, 164 App.Div. 173. 

16 C.J. p lOOO note 89. 

1. N.Y.—Troster v. Dann, 146 N.Y. 

S. 56, 83 Misc. 399. 

а. PraudoXeiLt award on flre tnanr- 
anoa poUcy 

The court may take Jurisdlction of 
an action on a flre Insurance pollcy 
upon whlch an award invalid for 
fraud has been made.—^Wilbisky v. 
Gerznan Alliance Ins. Co., 152 N.Y.S. 
1048, 90 Misc. 335. 

3. N.Y.—Heyman v. Wick, 266 N.Y. 
S. 366, 142 Misc. 677*. 

15 C.J. p 1000 note 42. 

Courti has Jnxisdlotlon 

N.Y.—Susakind v. Freund, 263 N.Y. 
S. 300, 147 Misc. 486—Heyman v. 
Wlck, 265 N.Y.S. 866, 142 Misc. 677 
—^Mestrum v. Cranides, 163 N.Y.S. 
677, 90 Misc. 610. 

4 . N.Y.—^Welsel v. Old Dominion 
SS. Co.. 91 N.Y.S. 140, 99 App,Dlv. 
568. 

16 C.J. p 1000 note 43. 

& N.Y.—Mills V. Mills. 168 N.Y.S. 
763, 96 Misc. 281—^American Cut- 
lery Co. v, Alexander, 180 N.Y.S. 
240, 72 Misc. 380. 

Jhdffmsnt of ohanoery oonxt of New 
Jorsay 

N.Y.—MUttart v. Muttart, 93 N.Y.S, 
468. 

б, N.Y.—Royal Indemnity Co. v. 
Ginsberff, 284 N.Y.S. 561, 157 Misc. 
607. 

Vo Jnxisdlotlon 

N.Y.—^Early v. Electro Bleaching 
Gas Co.. 158 N.Y.a 698, 90 Misc. 
613. 

Aetion to xeoovar money JiLdsrniont 
to cover the amount alleged to have 
been paid as preference may be en- 
tertalned.—Cohen v. Small, 106 N.Y. 

5. 287, 120 App.Dlv. 211, reverslng 
104 N.Y.S. 412, 64 Misc. 213, and af- 
flrmed 83 N.E. 1123, 190 N.Y. 668. 
Bnlk sale of corporate assets 

Court has Jurisdlction of creditores 
action against buyer of corporate 
debtor*s business at bulk sale, and 
against codefendants who were offl- 
cers. directore, and stockholdera of 
debtor, under statute Imposing lla- 
bility on directors and officers con- 
oemed in transferrlng Inaolvent cor- 
poration;s property with intent of 
glving preference, and requiring 
transferee thereqf to account, mohcy 


Judgment rather than equltable re- 
lief being sought.—Royal Indemnity 
Co. V. Glnsberg, 284 N.Y.S. 661, 157 
Misc. 507. 

7. N.Y.—Scott V. Prudential Outflt- 
ting Co., 165 N.Y.S. 497, 92 Misc. 
196. 

& N.Y.—Barnett v. Newbury, 150 N. 
Y.S. 660. 

9 . N.Y.—Herpe v. Herpe, 161 N.Y.S. 
603, 89 Misc. 142. 

10. No Jorisdiotion 

N.Y.—Bemsteln v. Colton, 5 N.Y.S. 
2d 634, 254 App.Dlv. 896—Kabat v. 
Lefkowltz, 189 N.Y.S. 83—Metro¬ 
politan Electric Protectlve Co, v. 
Ashlamlan. 185 N.Y.S. 368. 

Bease 

N.Y.—Kraus v. Smolen, 92 N.Y.S. 
329. 46 Misc. 463—0'Rourke v. 

Snell, 147 N.Y.S. 81. 

I ▼alldlty of release 

In action involving valldity of re¬ 
lease, Judgment of municipal court, 
which necessarily required determl- 
natlon of whether the release repre- 
sented tme agreement between the 
parties, was res Judicata, notwith- 
standing municipal court*s lack of 
power to reform a written instru- 
ment.—Bernstein v. Colton, 6 N.Y.S. 
2d 634, 254 App.Dlv. 896. 

11. N.Y.—^Pelgram v. Ehrenzwelg, 
109 N.Y.S. 65, 68 Misc. 195. 

12. N.Y,—^Bellettiere v. Lawlor, 93 
. N.Y.S. 471, 47 Misc. 161. 

13. N.Y.—Midler v. Lese, 91 N.Y.S. 
148, 46 Misc. 637. 

14. N.Y.—Fischer v. Schwartz» 182 
N.Y.S. 605. 

15 C.J. p 1000 note 53, 

XTo Jurisdlction 

N.Y.—^Mennltto v, lacovacci, 206 N. 
Y.S. 689, 123 Misc. 947—Rosenthal 
v. Garher, 202 N.Y.S. 708—Fischer 
v. Schwartz, 182 N.Y.S.. 605. 

Where partners, on dlssolntionf 
transfer aoconnts to ona partner, he 
becomes the absolute owner, and 
may maintaln an action at law in 
the municipal court against one of 
the former partners thereafter col- 
lecting assets, an accounting in such 
case not being necessary.—^Barnett 
V. Newbury, 160 N.Y.S. 560. 

16 N.Y.—Gormley v. Brooklsrn 
Helghts R. Co., 102 N.Y.S., 692, 62 
Misc. 496. 

I8L N:Y.—^Lyons v. Mulvihlll,.l26 N. 
Y.S. 476—Horowitz v. Decker, 88 
N.Y.S. 217. 


Court has Jurisdlction 

(1) Of action to recover posses- 
sion of property seized wlthout a 
search warrant by a New York city 
police officer, who knew that the 
property was stored in plalntilTs 
private dwelling.—Gatto v. Murray, 
190 N.Y.S. 860, 116 Misc. 270, 39 N. 
Y.Cr. 265. 

(2) Of action to replevy property 
purchasod at auction sale.—Berman 
V. Peltz, 204 N.Y.S. 202, 123 Misc. 
143, 

(3) Of action for replevin of poll- 
cles of Insurance.—Welssman v. 
Weissman, 11 N.Y.S.2d 1008. 

(4) Of action to replevin chattels, 
although they were unlawfully tak- 
en and detained by defendant in the 
City of New York, in a county other 
than that of plaintiH.—^Luban v. Si- 
monds, 61 N.Y.S. 697, 46 App.Div. 
192. 

(6) Defendants other than chattel 
mortgagor withholding possesslon of 
chattel could be sued alone in re* 
plevin.—^Wigglns v. Russei, 236 N.Y, 
S. 667, 227 App.Dlv. 742. 

Conpllng action wlth wrlt of rep!evln 
N.Y.—Triangle Mint Corporation v. 

Horgan, 283 N.Y.S. 570, 138 Misc. 

802. 

Against administrator 

N.Y.—Hildredth v. Raffln, 126 N.Y.». 

696, 141 App.Div. 77. 

Action arlslng out of texins of ohat- 

td mortgaga 

N.Y.—Ginzburg v. De Silvestri, 86 N. 

T.S. 89. 42 Misc. 630. 

Condltional vsndee or mortgagee 

Court has no Jurisdlction of action 
f of replevin against condltional ven- 
dee or mortgagee.—^Kessler v. Zuek- 
er, 202 N.Y.S. 770—Commonwealth 
Finance Corporation v. De Vito, 179 
N.Y.S. 67. 

Condltional vsndor of goods can- 
not maintaln replevin in the munici¬ 
pal court against a city marshal who 
had taken the goods on exeeution 
directed against the purchasex^s hus- 
band.—^Di Toro v. Horn, 163 N.Y.S. 
93. 

Mortgagor 

Court has no Jurisdlction of re¬ 
plevin action against chattel mort¬ 
gagor arlslng on chattel mortgage; 
and the fact that defendants ethcr 
than chattel mortgagor were with¬ 
holding possesslon did not alter fact 
that aotion was in replevin and 
against mortgagor.—Wigglns ' v. 
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chattel mortga^esi^ or other liens on personal prop- 
erty,i8 foreclosure of mechanics’ liens,« and can- 
cellation of mechanics’ liens.*® 


(b) Procedure and Practice 


< .P''0“‘lure and practice in the municipal court 

of the City of New York 1« regulated largely by a oode. 
General provisione of the civll practice aet and rules 
apply. however, iiniess the.matter Is covered by the code 
or rules of the court. 


The procedure and practice in the municipal 
court of the city of New York is regulated by 


a municipal court code, and the rules as laid down 
therein are controlling and must be followed.21 
In gencral, however, and in so far as is practical, 
the practice in this court conforms to that in the 
supreme court,22 general provisions of the civil 
practice act and rules being applicable in this court 
unlcss the niatter covered thereby is regulated by 
the provisions of the municipal court code or the 
rules of the municipal court.23 

There are to be found in the reports numerous 
decisions with respect to practice in this court,24 


Russei, 236 KT.S. 657, 227 App.Dlv. 
742. 

Slot maohlnes 

Municipal court cannot determlne 
whether slot machines constitute 
ffambllng- devlces by permlttlng re- 
tum thereof before prosecution is 
ended.—Triangrle Mint Corporation v. 
Horgan, 283 N.T.S. 670, 133 Misc. 
802. 

17. N.T.—^Fidelity Loan Assoc. v. 

Connolly, 92 N.Y.S. 262. 

Parol xnortgage 

It cannot be held that the munici¬ 
pal court Ixas no jurisdlction to fore- 
close a lien, unless it be one creat- 
ed by a formal chattel mortgage, or 
conditional bili of sale, as provided 
in Mun.Court Code S 70, since a 
chattel mortgage may be created by 
parol, if accompanled by delivery,— 
Stultz V. Gamble, 180 N.T.S. 424. 
Proof 

In action under Mun.Court Code 
S§ 70-77, to foreclose lien on ma- 
chlne sold under conditional bili of 
sale, machine being in possesslon of 
plaintlff, exclusion of testimony of- 
fered by plaintlff to show that ma¬ 
chine was not "retaken,” withln 
meaning of Pers.Prop.L. §S 65, 66, 
which would bar foreclosure pro- 
ceedings under SS 70-77, held error. 
—H. Malmln Co. v. Weaver, 164 N.T. 
S. 229. 

18. N.T.—Jacobs v. Felxistein, 117 
N.T.S. 823, 183 App.Div. 416. 
Jurisdlction of municipal court of 
City of New Tork as to enforce- 
.ment of an attorney's lien see At- 
torney and Client 5 238. 

5e]ler*s lien. 

(1) The seller may fordclose a lien 
In the munioipal court.—Mathushek 
& Son,' Plano Co. v. Weld, 158 N.Y.S. 
169, 94 Misc. 282—Hauss v. Savarese, 
149 N.T.S. 938, 87 Mlsa 880. 

(2) ’* And this is true notwithstand- 
'ng the contract of saJe provided 
that tltle should remain in him until 
full payment of the price.—^Rilene- 
berg V. Schol, 144 N.T.S. 748, 83 
Misc. 89.. 

The JnxisdlotloB. ii Umlted to fore- 
oloslng the lien, although the action 
also involves an Injury to personal 


property.—Samodwitz v. Karpf, 96 
N.Y.S. 704, 80 App.Div. 496. 
Bqnltable lien 

Bquitable lien of creditor on as- 
sets of debtor, transferred to hold- 
ing Corporation wlthout creditor’s 
consent cannot be enforced in mu¬ 
nicipal court.—^Atlantic Terra Cotta 
Co. V. Peter Guthy, Inc., 244 N.T.S. 
831, 138 Misc. 76. 

19. N.T.—County Trust Co. of | 
Whlte Plains v. Tremalne, 263 N. 
T.S. 104, 146 Misc. 458. 

15 C.J. p 1000 note 58. 

Zaimited JnxlsdlctLon to foredose 
N.T.—Schumer v. Kohn, 111 N.Y.S. 
728. 

Betent of Jnxisdiction 
N.T.—County Trust Co. of White 
Plains V. Tremalne. 263 N.T.S. 104, 
146 Misc. 458. 

20. N.T.—Steiger v, London, 102 N. 
T.S. 497, 52 Misc. 462. 

21. N.T.—Mutual Brald Co. v. Jef- 
fers, 174 N.T.S. 730. 106 Misc. 494 
—^Torke Waist Co. v. Ralnbow, 154 
N,T.S. 990. 

S88. N.T.—Ritz Carlton Restaurant 
& Hotel Co. V. Ditmars, 197 N.T.S. 
405, 203 App.Div. 748, reverslng 
193 N.T.S. 614, 118 Misc. 467— 
Long Island Machinery & Equlp- 
ment Co. v. Jacobs, 281 N.T.S. 443, 
155 Misc. 794—Sherman Sylvester 
Scheuer Bldg. Corporation v. Krull, 
255 N.T.S. 97, 142 Misc. 189—Pa¬ 
terno Const. Co. V. Rentner, 191 
N.T.S. 617. 

Bscept as otherwise provided 
N.T.—Priedman v. Phillips & Co., 
201 N.T.S. 53, 121 Misc. 21. 

Belates to powers graated 
Mun.Ct.Code 5 15, requiring, ex- 
cept as otherwise provided, the mu- 
jniclpal court procedure to conform 
to the supreme court procedure, ap- 
: plies only to powers speciflcally 
granted to the municipal court, or 
powers inherent In all courts of rec- 
ord.—Priedman v. Phillips & Co^ 
201 N.T.S. 53, 121 Misc. 21. 

23. N.T.—^Ritz Carlton Restaurant 
& Hotel Co. V. Ditmars, 197 N.T. 

S. 406, 203 AppJDiv. 748, reverslng 
198 N.T.S. 614, 118 Misc. 467—Ha- 
ber V. Gingold, 11 N.Y.S.2d 187, 
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170 Misc. 817—Wilaon & Co. v. 
Hershkowltz, 298 N.Y.S. 14, 163 
Misc. 721—Susskind v. Freund. 263 
N.Y.S. 300, 147 Misc. 486—Robert 
Reiner, Inc., v. H*! mburg-American 
Line, 266 N.Y.S. 498, 145 Misc. 692 
—Heyman v. Wlck, 255 N.T.S. 356, 
142 Misc. 577—Hflhn v. Coltoff, 251 
N.T.S. 684, 140 Misc. 805—Ruben- 
stein V. Cohen. 246 N.T.S. 692, 138 
Misc. 305—Melker v. Guarino, 238 
N.Y.S. 669, 135 Misc. 548—Dil- 
worth v. Tellow Taxi Corporation, 
216 N.T.S. 513, 127 Misc. 643, re- 
versed on other grounds 221 N.T. 
S. 813, 220 App.Dlv. 772—Goldberg 
V. Candy Products Co., 215 N.Y.S. 
772, 127 Misc. 455—Irving "Weln- 
berg Dress Co. v. Gold.atlcker, 214 
N.Y.S. 444, 126 Misc. 686—8. L. & 
Co. V, Bock, 194 N.Y.S. 773, 118 
Misc. 766—Crowe v. Marsh Garage 
Co.. 192 N.Y.S. 908, 117 Misc. 660 
—Cochran v. S^herer, 192 N.T.S. 
199, 117 Misc. 765—Rldley v. Sud- 
brink, 172 N.T.S. 617, 106 Misc. 52 
—^I. & B. Upholstering Co. v. Kre- 
sel, 300 N.T.S. 649—^Einsteln v. 
Ulin, 194 N.Y.S. 830. 

24. N.Y.—Tully v. Reclamation & 
Building Corporation, 269 N.T.S. 
835, 241 App.Div. 742—People ex 
rei. 45 East Flfty-Seventh St. Co. 
V. Chilvers, 205 N.T.S. 460, 210 
App.Div. 258—Genet v. Johnson, 6 
N.Y.S.2d 965^—^Frlstachl v. Ameri¬ 
can Ry. Express Co., 184 N.T.S. 
473—Hoffbauer v. Majestlc Doli 
Co., 182 N.T.S. 164—Parker v. 
Beim, 169 N.T.S. 692.’ 

15 C.J. p 1000 note 62. 

DUuregardlng imsubstantlal srrors 
Municipal court has inherent stat- 
utory Power to dlsregard unsubstan- 
tial omisslon, irregularity. or defect 
in proceedings.—Harlem Metal Cor-: 
poration v. Segal, 3 N.T.S.2d 969, 167 
Misc. 321. 

Proceedlng wlthout uotioe vold 
In municipal court, failure to glve 
notlce, whether upon motlon or no- 
tice of trial, renders all subsequent 

proceedings, based thereon, void._ 

Genet v. Johnson, 6 N.Y.S.2d 965. 
^BeteutUm of {uzlsdictloii 

The Municipal Court, having ac- 
quired jurisdlction of, and tried Is- 
sues raised by parties to, action by 
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including adjudications as to such matters as i and Service^» and including adjudications as to such 
venue^S and change thereof,^® parties,27 process,28 | 


administrator of pTObal>ly Insolvent 
«stato for replevin of Household 
3g;'oods Bubjoct to waTehousoman’8' 
lien« properly ploaded by defendant, 
for storasre oharges, wlll retaln such 
Hurisdlctlon. In kbsence of surro- 
s:ate’s court order transferring mat- 
ter to latter court or facts showing 
that such transfer would serve in- 
terest of Justlce.—^Mlngey v. Queens- 
boro Storage Warehouse, 7 N.Y.S.2d 
614, 169 Misc. 347. 

85w N.Y.—Grady v. McHugh, 226 N. 
Y.S. 608, 131 Misc. 303—Baxter v. 
Bryant, 149 N.Y.S. 627, 87 Misc. 
180. 

Constmotton of statuto 

Word “or" in statute authorizing 
action in dlstrict where all plaintitfs 
“or** all defendants reside out of 
City should be read “and.'*—Qrady 
V. McHugh, 226 N.Y.S. 608, 131 Misc. 
303. 

Becovery of penalty 

Under Mun.CtCode S 17, clty*s ac- 
tions to recover penalty for viola- 
tlons of building code should be 
brought within the district of the 
munlcipal court in which the prem- 
ises where the alleged violations oc- 
curred are situated.—City of New 
York V. Grels, 179 N.Y.S. 106, 109 
Misc. 538. 

Aetioa to eufoxce tueoliaalo’8 Uen 
need not be brought in the county In 
which the property is situated.— 
Baxter v. Bryant, 149 N.Y.S. 627, 87 
Misc. 180. 

26 . N.Y.—Bjurstrom v, Lacov, 171 
N.Y.S. 222. 

16 C.J. p 1001 note 64. 

Blght to ohanga 

N.Y.—^Levy v. Uelwall Contracting 
Co., 243 N.Y.S. 366. 137 Misc. 687 
—Great Woodworking Co.. v. Wal- 
ley, 237 N.Y.S. 874. 135 Misc. 213 
—^Ashley v. Rdyal Iridemnity Co., 
210 N.Y.S. 613, 125 Misc. 161— 
Prince v. Weiland,' 207 N.Y.S. 226, 
124 Misc. 179—^Appelman v. Sha- 
piro, 176 N.Y.S. 20—^Bjurstrom v. 
Lacov, 171 N.Y.S. 222. 

Walver ox bar of xlght 
N.Y.—^Rubenstein v. Cohen, 246 N. 
Y.S. 692, 188 Misc. 306—Brinn v. 
Rlnderman, 78 N.Y.S. 921, 28 Misc. 
792. 

On oonrb’s own motlo^ 

N.Y.—Blackstone Institute v. Ag¬ 
nelli, 276 N.Y.S. 713, 163 Misc. 760. 
Tlxne for motlou • 

N.Y. —Blackstone Institute v. Ag¬ 
nelli, 276 N.X.S. 713, 163 Misc. 760 
—^Rubensteip v. Cohen« 246 N.Yi 
S.,692, 138 Misc. 305. 

Plaoa of buslneM 

Under Mun.Ct.Cod6 i 17 subd 1, 
defendant held not entitled to 
change of venue from district of 


plaintilTs resldence to district where 
he had only a place of business.— 
Schaffer v. Mechanics’ & Traders* 
Ins. Co., 164 N.Y.S. 139, 99 Misc. 487. 
Ontside borough 

Under Mun.Ct.Cjode S 7 subd 8, 
and 5 17 subd 6, court held without 
power to change venue from one 
borough to another.—Schaffer v. Me¬ 
chanics* & Traders* Ins. Co., supra. 

27, N.Y.—Rldley v. Sudbrink, 172 N. 
Y.S. 617, 105 Misc. 62—Brasotti v. 
Pelrano, 167 N.Y.S. 844. 

Bringlng iu additlonal parties 
N.Y.—Moylan v. Smith, 189 N.Y.S. 
200—Beach v. Bongartz, 180 N.Y. 
S. 420—Puchs V. Mutual Life Ins. 
Co. of New York, 164 N.Y.S. 105— 
16 C.J. p 1001 note 66 [a]. 
IClsJoiiider 

N.Y.—Rldley v. Sudbrink, 172 N.Y. 
S. 617, 106 Misc. 52. 

28 . N.Y.—Tarrow v. The Maccabees, 
Detroit, Mich., 800 N.Y.S. 866, 252 
App.Div. 693. 

16 C.J. p 1001 note 66. 

Statemeut of cause of actloa 

(1) Nature and subslance of cause 
of action must be indorsed on, or an- 
nexed to, summons, otherwise sum- 
mons Is void.—Steffens v. Martin, 
165 N.Y.S. 446, 100 Misc. 263. 

(2) Without such statement or 
Service or flling of complalnt, the 
court does not acauire Jurisdiction. 
—Hughes V. Peerless Unit Ventila- 
tion Co., 168 N.Y.S. 641, 102 Misc. 
214—Pachman v. Greenwald, 171 N. 
Y.S. 219—Baum v. Halperin, 169 N. 
Y.S. 489. 

(3) Indorsement that action is for 
goods sold and dellvered, whlle not 
sufiiciently stating the nature and 
substance of plaintiff*s cause of ac¬ 
tion, as required, is not defective as 
to defeat jurisdiction.—^Di Palma v. 
Qulnn, 171 N.Y.S. 389, 104 Misc. 93. 

(4) Summons must show amount 
demandod Is within court*s Jurisdic¬ 
tion.—Gerken v. Gerken, 199 N.Y.S. 
169. 

(5) Words “action 'for damage,*' 
indorsed on the summons, is not a 
sufficient compliance with require- 
ment that nature and substance of 
action commenced by Service of 
summons be indorsed, on summons.— 
Bloom V. Dicker, 197 N.Y.S* 643, 120 
Misc. 76. 

Statoment of time to appear or an- 
Bwex 

N.Y.—^^arrow V. The Maccabees, De¬ 
troit, Mich., 800 N.Y.S. 866, 252 
App.Div. 693—^Tuccl v. Romeo, 168 
N.Y.S. 262, 94 Misc. 317. 

De8lg]iatlo& of district 

Mistake in number of district as 
glven in munlcipal court summons 
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was mere irregrularity not affectlng 
judgment, where correct address of 
clerk was glven.—Companelli v. Ro- 
mono, 249 N.Y.S. 38, 140 Misc. 72. 

Alias summons 

N.Y.—Lipfert v. Maller, 112 N.Y.S. 
1056. 

Baislng objeotions to summons 
Denial of motion to set aside sum¬ 
mons does not preclude defendant 
from raising same objection at trlal. 
—^Equltable Trust Co. of New York 
V. Salberg, 136 N.Y.S. 62, 77 Misc. 
129. 

N.Y.—Cantor v. Killen, 6 N.Y.S. 
2d 796, 167 Misc. 620—Durand v. 
Lipman, 209 N.Y.S. 769, 166 Misc. 
1—^Pennington Pumiture Co. v. 
Herman Miller Purniture Co., 276 
N.Y.S. 904, 153 Misc. 669—U. S. 
Cast Iron Pipe & Poundry Co. v. 
Hugh S. Roberts & Co., 187 N.Y.S. 
95, 114 Misc. 660—Sever v. Zucca, 
176 N.Y.S. 423. 106 Misc. 620— 
Eureka Soap Co. v. Jungmann, 121 
N.Y.S. 233. 

16 C.J. p 1001 note 67. 

Yalidity of statute 
N.Y.—^Pennington Pumiture Co. v. 
Herman M*ller Purniture Co., 276 
N.Y.S. 904, 163 Misc. 669—Drew v. 
Northwestern Corporation, 233 N.. 
Y.S* 292, 133 Misc. 706. 

Service on attomey Insuffident 
N.Y.—^Newton v. Stachelberg, 73 N. 
Y.S. 147, 36 Misc. 184. 

Service of answer of another de¬ 
fendant is equivalent to service of 
summons by plaintiff on such de¬ 
fendant.—Globe Indemnity Co. v. 
MacDougol, 231 N.Y.S. 643, 133 

Misc. 263. 

On secretaxy of state 

N.Y.—^Durand v. Lipman, 299 N.Y.S. 

■ 769, 166 Misc, 1—Osterhoudt v. 
Hbrowitz. 240 N.Y.S. 683, 185 Misc. 
744. 

Fersonal service outside state 

(1) Court has no power to dlrect 
Service of summons outside city of 
New York.—Tannenbaum v. Wehrle,. 
283 N.Y.S. 316, 133 Misc. 677. 

(2) Munlcipal court code held not 
to authorize pe‘rsonal service ol* non- 
resident defendant outside state aft- 
er grantln^ of attachment waivai.t 
against nonresident*s property with¬ 
in state.—Majestic Silk Mills v. 
Wenrich, 281 N.Y.S. 444, 166 Misc. 
215—Long Island Machinery A. 
Equipment Co. v. Jacobs, 281 N.Y.S. 
443, 156 Misc. 794. 

Substitnted Service 

(1) Procedure ia purely statutory, 
and statutory provisione respecting 
it are mandatory and must be strict- 
'ly construed and closely followed.— 
Cantor v. Killen^ 6 N.Y.S.2d 796. 167. 
-Misc. 620. 
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amendment of [ process,^! appearanccs,^* pleadings^^ and amcnd- 
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matters as retum^o of process, 

(2) Proof that defendant is resi¬ 
dent of the City of New York is nec- 
essary to Justify issuance of order 
for substituted Service.—Cantor v. 
Klllen, 5 N.Y.S.2d 796, 167 Misc. 620 
—Reiter v. Irving, 217 N.T.S. 186, 
128 Misc. 13—Se ver v. Zucca, 176 
N.Y.S. 423, 106 Misc, 620. 

(3) Substituted service is Insuffi- 
dent to give court Jurisdiction, 
where defendant is not resident of 
the City. —Athias v, Hollingsworth, 
179 N.Y.S. 606. 

(4) Mun.Ct.Code $ 23, in its pro- 
vision that the contents of the or¬ 
der for substituted service, the meth- 
od of Service of summons, the proof 
of Service, and the method of flling 
the order and papers on which it 
was granted, shall be the same as 
though the summons were issued 
out of the supreme court, unless oth- 
erwise provided, applies only to the 
practice and procedure where an or¬ 
der for substituted service has been 
made, and does not by reasonable 
impllcation provide the munlcipal 
court shall also have the same pow- 
ers to make such an order as the 
supreme court possesses.—^U. S. Cast 
Iron PIpe & Foundry Co. v. Hugh S. 
Roberts & Co., 187 N.Y.S. 95, 114 
Misc. 560. 

lCeohaiLio’8 Uen. case 
N.y.—Bogopoler Realty Co. v. 
Schwartzmann, 110 N.Y.S, 863, 59 
Misc. 495. 

30 , N.Y.—^Bellom v. Schlndler, 224 
N.Y.S. 429, 130 Misc. 603—Johnson 
V. Kalisak, 163 N.Y.S. 955, 90 Misc. 
697—P. N. Truelson Co. v. Rle- 
ger, 168 N.Y.S. 696. 

FUlxLg nnao pro tuno 
Court has power to allow.—^Bel- 
lom v. Schlndler, 224 N.Y.S. 429. 130 
Misc. 503. 

Procedure on trarerse of retum 
N.Y.—Phillips V. Albert, 142 N.Y.S. 

326, 81 Misc. 131. 

Districte where retnmahle 
N.Y.—H. P. N. Truelson Co. v. Rie- 
ger, 168 N.Y.S. 696. 

81, N.Y.—Stelfens v. Martin, 166 N. 
Y.S. 445, 100 Misc. 263—Krupit v. 
National Liberty Ins. Co. of Amer¬ 
ica, 192 N.T.S. 341. 

15 C.J. p 1001 note 69. 

Amendlng copy to coziform to oxlg- 
Inal 

N.Y.—^Krupit v. National Liberty 
Ins. Co. of America, 192 N.T.S. 341. 
Correctlon of name 
N.T.—Corn v. Heymsfeld, 183 N.T.S. 

447, 76 Misc. 478. 

▼old sununons not amendahle 
NT.—Steffens v. Martin, 166 N.Y.S. 
446, 106 Misc. 263. 

88 , N.Y.—^Murian v. Malamor Dress 
Corporation, 273 N.T.S. 184, 162 


Misc. 304—^De Veaux v. Pachlnsky, 
169 N.T.S. 1039. 

15 C.J. p 1001 note 70. 

What constitutes general appeaxance 
N.Y.—^De Veaux v. Pachinsky, 169 N. 
Y.S. 1039. 

Effect of general appearanoe 

(1) The court may entertain ju- 
risdiction where defendant appears 
generally by attorney.—^Blllott v. 
Savings Bank, 139 N.Y.S. 989, 79 
Misc. 258—^Baum v. Halperin, 169 N. 
T.S. 489. 

(2) General appearance by defend¬ 
ant does not walve objection to ju- 
risdlction of subject-matter on 
ground that defendant^s husiness 
was wlthin workmen*s compensation 
law and that defendant had complied 
with such law.—Schattner v. Amer¬ 
ican Tobacco Co., 165 N.Y.S. 479, 100 
Misc. 261. 

Speolal appearanoe 

(1) By aflldavit to contest Jurls- 
diction of person.—^De Veaux v. Pa¬ 
chlnsky, 169 N.Y.S. 1039. 

(2) In action to recover sum pald, 
where defendant filed notice of spe- 
cial appearance objecting to Juiis- 
diction of municipal court on ground 
that plalntiffs clalm had been duly 
submitted to arbitration and was 
pending, municipal court had no ju- 
risdiction to compel arbitration, ei- 
ther by mandatory order or by 
granting stay of proceedlngs pend¬ 
ing submission thereto, slnce prop- 
er procedure required hearing on 
Question raised by speclal appear¬ 
ance.—Murian Frocks v. Malcuntior 
Dress Corporation, 273 N.Y.S. 184, 
152 Misc. 304. 

Authorlty fox 

N.Y.—^Lowensteln v. Royal Jewelry 
Mfg. Co., 169 N.T.S. 994. 

33. N.Y.—^Beach v. Bongartz, 180 N. 
Y.S. 420—Baum v. Halperin, 169 N. 
Y.S. 489—^Wahrenberger v. Kunz, 

167 N.T.S. 377. 

15 C.J. p 1001 note 71. 

To bo liherally construed 
N.Y.—McConnell v. Pried, 176 N.T.S. 
521. 

Indorsement on sununons 

(1) May be consldered oral com- 
plaint.—^Hughes v, Peerless TJnlt 
Ventilation Co., 168 N.Y.S. 641, 102 
Misc. 214. 

(2) SufBciency in replevln action. 
—Berman v. Peltz, 204 N.T.S. 202, 
123 Misc. 143. 

Statlng oause of action 

N.Y.—Bloom V. Dicker, 197 N.T.S. 

643, 120 Misc. 75. 

Piling wxltizigs 

N.Y.—Blair & Rolland v. Tumer, 

168 N.T.S. 660. 

Piling answer 

Where defendants attempted to file 


I answer within time made due by 
; stipulatlon, clerk's refusal to accept 
it was unwaxranted, and court had 
no power to impose terms, as on 
opening of a default.—Rosenberg v. 
Block, 181 N.T.S. 392, 111 Misc. 437. 
Sufficienoy of answer 
In.Y.— Steg^ V. Emerson, 194 N.T.S. 

457, 201 AppJWv. 536. 

Assigned. clai-ms 

N.Y.—Rosenblum v. Warren-Nash 
Motor Corporation* 231 N.T.Sw 189, 
133 Misc. 211. 

XTecessity of speoULo denial of sig¬ 
nature to wxlttexL instroment 
N.Y.—^Ward v. Jewish Leader Puh. 
Co., 159 N.T.S. 762, 95 Misc. 571. 
AUegation of facts anthoriziag 
eguitable relief does not deprive the 
court of jurisdiction where the com- 
plaint demands only a money iudg- 
ment.—Troster v. Dann, 145 N.Y.S. 
56, 83 Misc. 399. 

Set-oir uead not be pleaded in 
terms, but it is sufficient if the facts 
alleged apprise plaintiff of the is- 
sues, under the liberal rules for con- 
struction of pleadings in the munici¬ 
pal court.—Gerson v. Enterprise Tin- 
ware Co.. Inc.. 157 N.Y.S. 149. 

Deply; necesslty for 
N.Y.—^Kem v. Caledonian Ins. Co. of 
Scotland, 178 N.T.S. 340, 109 Misc. 
173—Mundler v. Palmer, 166 N.Y* 
S. 987. 

Xr. summary proceedlngs 
N.Y.—Huyler’s v. Broadway-John St. 
Corporation, 186 N.Y.S. 290, 195 
App.Div. 410. 

Oral or written demurrer 
N.Y.—^Weiner v. Yale Knltting Mills, 
123 N.Y.S. 327, 138 App.Div. 633— 
U. S. Gas Fixture Co. of City o* 
New ToriiC v. Boehmer, 126 N.Y.S. 
73, 69 M’sc. 618—S^ltz v. New 
York Taxicab Co., 115 N.T.S. 217, 
62 Misc. 492. 

Verification 

(1) Necesslty for.—^W*ahrenberger 
V, Kunz, 167 N.T.S. 377. 

(2) Pleadings need not be verifled, 
to entltle plaintiff to summary judg- 
rpent, where cause of action is ver¬ 
ifled.—^Mosca v. J. H. Parker-.fflolus, 
223 N.T.S. 684, 130 Misc. 186, 

Defeets not appearing on face 

Motion to strike defense hased on 
affldavits not available.—Twenty 
Morningside Ave. Corporation v. 
Steinbach, 197 N.T.S. 288. 119 Misc. 
712. 

Service 

Under Mun.Ot.Rules, rule 33, court 
may regard papers filed as a nullity, 
where there is no service on adverse 
party, and may, in Its discretion, or¬ 
der them stxidfcen from files, or per- 
mit party in default to file them on 
condition.—^Abraham v. Wilkes, 168 
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ments thereof,®^ bilis of particulars,®^ counter- | claims,s® joinder of actions,®^ consolidation of ac- 


N.T.S. 360, appeal dlsmlssed 170 N. 
Y.S. 631. 

Aid of conxt 

Plalntiff without attomey Is entl- 
tled to aid of court in so framingr 
his complaint that defendant may 
know what to meet.—Reed v. Lau- 
dau, 115 N.Y.S. 1068. 

Proof under pleadinsTs 

Mun.Ct.Code § 92, entitled, ‘‘Sig¬ 
nature to Instrument; When Deemed 
Genuine/' and providing that gen- 
uineness of signature to Instrument 
is admltted, unless denied, relates 
solely to the genuineness of the sig¬ 
nature, and a defendant is entitled 
to prove that a contract sued on was 
not the contract that he had made, 
in that it had heen altered, under a 
general denial, without compllance 
with such statute.—^Paramount Ad- 
vertising Corporation v. Horowitz, 
189 ISr.Y.S. 163. 

Vaiianee 

N.Y.—Mamitza v. Amofsky, 181 N. 
Y.S. 25. 

34- N.Y.—^Bunke v. N. Y. Telephone 
Co.. 81 N.B. 1161, 188 N.Y. 600— 
Salmon v. D. A. Schulte. Inc., 276 
N.Y.S. 636, 164 Miae. 189—Brook 
Iron Works v. Cohen, 246 N.Y.S. 
329, 138 Mlsc. 416, reversed with¬ 
out opinion 266 N.Y.S. 411, 148 
Misc. 681—^Levine v. Kosher Mat- 
zoths Baking Co., 159 N.Y.S. 846, 
96 Mlsc. 666—Universal Cutter Co, 
V, Emden, 107 N.Y.S. 669. 

Statntory provision mandatozy 
N.Y.—Salmon v. D. A. Schulte, Inc., 
276 N.Y.S. 636, 164 Mlsc. 139. 

Blght to genexaUy 

N.Y.—^Hecht v. M & S Electric Co., 
272 N.Y.S. 667, 151 Mlsc. 805—Na¬ 
tional City Bank of New York v. 
A. Stein & Co., 267 N.Y.S. 727, 149 
Misc. 571—^Master Modes v. Post, 
262 N.Y.S. 190, 141 Mlsc. 861— 
Grossman v. Weiss, 221 N.Y.S. 266, 
129 Misc. 284—^Asch v, Price, 167 
N.Y.S. 902, 101 Misc. 667—Miles v. 
Kuttner, 110 N.Y.S. 226, 69 Misc. 
224—Alexander v. Sola, 186 N.Y.S. 
869—^Feintuck v. Atlantic Coast 
Line R. Co.. 136 N.Y.S. 697. 

Materlal defacts are not amend- 
able in petltlon and precept in sum- 
mary proceeding.—^Marmac Building 
& Holding Corporation v. Vassar Ga- 
rage Corporation, 207 N.Y.S. 409, 124 
Mlsc. 226. 

guisdiotioxLal defeots 

(1) Where defendant appeared 
speclally to object to the Jurisdlc- 
tion of court, court must confine 
rullngs to objections before it, and 
cannot acaulre jurisdlctlon by per- 
mltting an amendment to the com¬ 
plaint.—Gerken v. Gerken, 199 N.Y. 

S. 169. 


(2> Paliure of oral complaint in 
munlclpal court actlon for rent to 
allege that thirty days' notlce of In- 
crease in rent was given, as re- 
quired, held not Jurlsdlctional defect, 
but court should have permltted 
landlord to amend, when tenant 
moved to dismiss complaint on that 
grbund.—^Kuhbach v. Stahl, 204 N. 
Y.S. 801, 123 Mlsc. 167. 

Ohange In oanse of aotion 

Amendment Introducing new cause 
of actlon or defense is permisslble 
in furtherance of substantial Justice. 
—^Bunke v. New York Telephone Co., 
97 N.Y.S. 66, 110 App.Dlv. 241, af- 
flrmed 81 N.E. 1161. 188 N.Y. 600— 
Shirtcllffe v. Wall, 74 N.Y.S. 189, 68 
App.Dlv. 875—^Hawkes v. Burke, 68 
N.Y.S. 798, 34 Mlsc. 189—Thedford v. 
Reade, 69 N.Y.S. 637, 28 Mlsc. 663— 
MUch V. Westchester Pire Ins. Co., 
34 N.Y.S. 16, 13 Mlsc. 231, 67 N.Y. 
St 870—^Barsotti v. Peirano, 157 N. 
Y.S. 844—^Universal Cutter Co. v. 
Emden, 107 N.Y.S. 669—^Morton v. 
Dederer. 84 N.Y.S. 132. 

Gonformtng pleading to proof 
N.Y.—Cooper v. Nelson, 268 N.Y.S. 
241, 149 Mlsc. 688—Susskind v. 
Freund, 263 N.Y.S. 800, 147 Mlsc. 
486—Marrer v. Marrer, 109 N.Y.S. 
736, 68 Misc. 626—Profttos v. Com- 
erma, 158 N.Y.S. 369, 94 Misc. 834 
—^Poess V. Twelfth Ward Bank, 
86 N.Y.Si 857, 43 Misc. 46, 14 N. 
Y.Ann.Cas. 439—^Moran v. Brown, 
113 N.Y.S. 1038. 

Time for genexaUy 
N.Y.—^Howe V. T. M. & J. M. Pox, 
208 N.Y.S. 463, 124 Misc. 606— 
Clangullll V. City of New York, 
194 N.Y.S. 781—Gottlleb v. Peck 
& Mack Co., 126 N.Y.S. 829. 

At trlai 

N.Y.—^Equltable Auto Sales Co. v. 
Sherman, 170 N.Y.S. 948—Blake v. 
Malliet, 84 N.Y.S. 161. 

After evidenoe is in 
Under Mun.CtAct S 166, providing 
that the court must allow pleadings 
to be amended at any time if Jus¬ 
tice will be promoted thereby, it was 
not error to allow oral pleadings, 
in an actlon for the use and occu- 
pation of premises, to be amended so 
as to base the claim on trespass, 
after. plaintifC’s testimony wan all 
in.—Bunke v. N. Y. Telephone Co., 
81 N.B. 1161, 188 N.Y. 600, afflrmlng 
97 N.Y.S. 66. 110 App.Dlv. 241, af- 
flrmlng 91 N.Y.S. 390, 46 Misc. 97, 
34 Civ.Proc.R. 170. 

35i N.Y.—Sllversteln v. B. P. Kelth 
Corporation, 240‘ N.Y.S. 360, 136 
Misc. 660—Teitelbaum v. Empire 
Bottllng Works, 166 N.Y.S. 884, 
100 Misc. 103—^I. & B. Upholster- 
ing Co. V. Kresel, 800 N.Y.S. 649. 

15 C.J. p 1001 note 73. 
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Frocednre same as in supreme oouxt 
N.Y.—^I. & B. Upholstering Co. v. 

Kresel, 300 N.Y.S. 549. 

Time for order 

N.Y.—Paul B. Pough & Co. v. Cerl- 
medo, 88 N.Y.S. 1064, 44 Mlsc, 246. 
Contents 

N.Y.—Bloom V. Dicker, 197 N.Y.S. 
643, 120 Mlsc. 75. 

Defeots in pleading not suppUed by 
biU 

N.Y.—Samuelson v. Mayer, 123 N.Y. 
S. 418, 139 App.Dlv. 6, reverslng 
120 N.Y.S. 76. 65 Misc. 618. 

Proof oonflned to bili 
N.Y.—Kaplan v. Lanzner, 198 N.Y.S. 
2 . 

Bequirements as to preclusion of tes. 
tlmony 

N.Y.—Hecht v. M & S Electric Co., 
272 N.Y.S. 667. 161 Misc. 806— 
Silverstein v. B. P. Keith Corpo¬ 
ration, 240 N.Y.S. 860, 136 Misc. 
650—^Teitelbaum v. Empire Bot¬ 
tllng Works, 166 N.Y.S. 834, 100 
Misc. 103. 

Dismissal for laok of bili 

Where defendant had' no oppor- 
tunity to move to dismtss complaint 
for laek of bili of partlculars, there 
was no waiver by defendant.—^Weil 
V. Gorman, 192 N.Y.S. 331. 

SG. N.Y.—^Abrams v. Costas. 169 N. 
Y.S. 607, 102 Misc. 714—Emerson 
V. Benesch, 173 N.Y.S, 427. 

15 C.J. p 1001 note 74. 

Tort agalhst contract proper 
N.Y.—^Abrams v. Costas, 169 N.Y.S. 
607, 102 Misc. 714. 

Counterclaim for accounting for 
money recelved by plalntiff as trus- 
tee.—Taylor v. Pitzgerald, 186 N.Y. 
S. 1092. 

In summary proceedings to dispos- 
sess a tenant, he may set off against 
rent a debt due from the landlord. 
—Mandel v. Koemer, 162 N.Y.S. 847, 
90 Mlsc. 9, reverslng 149 N.Y.S. 455. 
Set-off of Judgments for costs 
N.Y.—^Donovan v. Powers, 166 N.Y. 

S. 691. 

Amendment 

N.Y.—O. Priedlander Chemical Co. v. 

Snowber, 183 N.Y.S. 43. 

Dispositlon of counterclaim neces- 
saxy 

N.Y.—^Reed Wire Specialtles Co. v. 
Krasllovsky, 170 N.Y.S. 38. 

37. Oivil pxactlce act Inapplicable 
N.Y.—Gunner v. E. R. Squibb & Sons, 
269 N.Y.S. 661. 160 Misc. 83. 

What oauses 

(1) In actlon in municipal court 
of New York, any cause of actlon 
of which court has Jurisdlctlon may 
be included in complaint, but court. 
in Its discretion, may order sever- 
ance.—Gunner v, B. R. Squibb & 
Sona. 269 N.Y.S. 661, 150 Misc. 83. 
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tions,®^ motions,39 actions by one person on behalf 
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trial,^5 interplcader,^® arrest,^^ attachment^^ and 
garnishment,^® warrant of seizurc in foreclosure ac- 
tion,®® and including adjudications as to such mat- 


(2) Aetion a&ainst manufacturer 
hased on negligence in manufactur- 
ing unwholesome food, and action 
agalnst dealer based on breach of 
warranty for selling unwholesome 
food, held properly Joined.—Gunner 
V. R H. Squibb & Sons, supra. 

38. N.T.—Melker v. Guarino, 238 N. 
Y.S. 669, 135 Misc. 648. 

CivU practlce act applloabls 
N.T.—^Melker v. Guarlno, supra, 
Aotlons In different dlstriets 

Actions Instituted in different, al- 
though proper, distriets may be Con¬ 
solidated in one such district.—Mel¬ 
ker V. Guarino, supra, 
zratnre of actions 

Court authorized to consolidate ac¬ 
tions for negligence arising from 
same circumstances and havlng same 
witnesses.—Agostlnacci v. Brooklyn 
City R. Co., 254 N.T.S. 486, 141 Misc. 
908, 

39, N.T.—Henry v. Van Zonneveld, 
168 N.T.S. 621, 102 Misc. 216. 

Senewal wltliOTit leave 
.Denlal of motion without leave to 
renew precludes brlnging identlcal 
motion thereafter.—Birmberg v. Is- 
Quith, 214 N.T.S. 104, 126 Misc. 684. 

401 N.T,—Reed v. Wlley, etc., Co., 
101 N.T.S. 39, 51 Misc. 674. 

41. N.T.—^Douglas v. Reynard, 134 
N.T.S. 616. 

42. N.T.—^Roberts, etc., Co. v. DaJe, 
132 N.T.S. 404, 74 Misc. 390. 

4a N.T.—Heinzer v. Kretz, 154 N. 
T.S. 197, 91 Misc. 58—Moran v. 
Welch, 154 N.T.S. 167, 91 Misc. 
15. 

Bapxlvation of Jnrisdlotion 

In action for personal injuries, 
where complaint showed jurisdiction 
of subject matter in municipal court, 
whether it is deprived of that ju¬ 
risdiction under workmen*s compen- 
sation law cannot be determined by 
affldavlts in advance of trial, but 
should be ralsed by answer or mo¬ 
tion at close of trial, or when facts 
are all shown.—Schattner v, Ameri¬ 
can Tobacco Co., 166 N.T.S. 479, 100 
Misc. 261. 

44. N.T.—Anchor ReaJty Co. v. 

Bankers' Trust Co., 166 N.T.S. 631, 
93 Misc. 64—^Nassau Flnance Co. 
V. Suffrin, 160 N.T.S. 690. 

4B. N.T.—Crowe v. Marsh. Garage 
Co., 192 N.T.S. 908, 117 Misc. 660. 
15 C.J. p 1001 note 80. 

OivU pxactioe aot applioable 
N.T.—Goldberg v. Candy Products 
Co., 216 N.T.S. 772, 127 Misc. 466 
—Crowe V. Marsh Garage Co., 
192 N.T.S. 908, 117 Misa 660. 


Valiftity of statute 
N.T.—Lotz V. Standard Vulcanite 
Pan Co., 168 N.T.S. 446, 102 Misc. 
68 . 

Por amendment of complaint ' 
N.T.—^Hughes v. Peerless Unit Venti- 
lation Co., 168 N.T.S. 641, 102 Misc. 
214. 

Examination of attomey not author¬ 
ized 

N.T.—Hopkins v. Blosveren, 167 N.T. 

S. 305, 101 Misc. 600. 

Motion to vacate 

Motion to vacate notice for exam- 
inatlon of offleer of defendant Corpo¬ 
ration before trial. retumable before 
justlce of Supreme Court. is properly 
made in Municipal Court, where .ac¬ 
tion is pendlng.—Goldberg v. Candy 
Products Co., 215 N.T.S. 772, 127 
Misc. 455. 

48 . N.T.—Dealers Auto Clearlng 
Corporation v. Gaetano, 6 N.T.S.2d 
27. 

15 C.J. p 1001 note 81. 

Eeave to Intezplead after pleading 
general 

N.T.—Rohman v. Jaffer, 149 N.T.S. 
853. 87 Misc. 339. 

Xn an aotion for converslon the 
court cannot enter an order of In- 
terpleader.—Oppenheim v. Levine, 
166 N.T.S. 699, 93 Misa 47. 

Xn repleviu aotion 
Statute authorizing third party to 
Interplead and defend In municipal 
court is not applicable unless chattel 
has been replevied and impleaded 
defendant claims rlght of possession 
thereof.—^Dealers Auto Clearing Cor¬ 
poration V. Gaetano, 6 N.T.S.2d 27. 

47. N.T,—Jansen v. Meyer, 130 N.T. 

S. 143. 

16 C.J. p 1001 note 82. 

Teohnical oonversiou by one who 
acts in good faith and under color 
of tltle is not a ‘*wilful injury,»* 
within Mun.CtA.ct $ 66, so as to 
render him subject to arrest.—Cobn 
V. Melancon, 161 N.T.S. 39, 88 Misc. 
649. 

48, N.T.—^Mayefsky v. Davia, 248 
N.T.S. 731, 139 Misc. 606. 

16 C.J. p 1001 note 83. 

Valldity of statute 
N.Y.—K Arbetter, Ina, v. Isabel, 
263 N.T.S. 176. 147 Misc. 54. 

In rem prooeeding 

N.T.—Davidoff v. Chlpomoi, 166 N. 

T. S. 996, 101 Misa 291. 

Albdavlt 

N.T.—^Nerenberg v. Keith, 167 N.T.S. 

612, 101 Misc. 551. 

Servloe ou defendant 
Attachment cannot be procured in 
municipal court on ground of de¬ 
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fendant*s nonresidence within state 
unless plaintiff can serve defendant 
within City. —Mayefsky v. Bavis, 248 
N.T.S. 721. 139 Misc. 506. 

Necesslty for levy 

N.T.—Davidoff v. Chipomoi, 166 N. 

T.S. 996. 101 Misc. 291. 

Blghts of third peraons 

(1) It has been held that Mun.Ct. 
Code S 50 does not provide exclu- 
sive remedy for retaking of personal 
property by third party claimant 
nor bar action in replevin for such 
purpose.—Hartford Acceptance Cor¬ 
poration V. KIrchhelmer, 2 N.T.S.2d 
224. 166 Misc. 219. 

(2) A contrary statement was 
made in a case, apparently by way 
of dictum. In which it was held that 
a third person could not move to va¬ 
cate the warrant of attachment or 
levy made thereunder, the provision 
of the civii practlce act permlttlng 
such motion belng inapplicable to the 
municipal court.—L. Arbetter, Inc. v. 
Isabel. 263 N.T.S. 176, 147 Misa 
54. 

(8) In municipal court, remedy of 
third person claimant to property 
levied upon pursuant to attachment 
is confined strlctly to attack upon 
levy.— 14 , Arbetter, Inc. v. Isabel, 
supra. 

Vaoatlzig 

Code provision requirlng motion to 
vacate attachment to be before ap- 
plication of the property to the 
judgment, presupposes that the judg- 
ment is on valld notice, and other- 
wlse does not apply.—^Nerenberg v. 
Keith, 167 N.T.S. 612, 101 Misa 561. 
BesUtutiou 

The municipal court of New York 
City has no power t^o oider restltu- 
tlon of property sold under attach¬ 
ment, grantlng restitutlon after sale 
of property under vacated attach¬ 
ment and judgment not being one of 
general powers of court of record, 
such as the municipal court.—^Pried- 
man v. Phillips & Co., 201 N.T.S. 58, 
121 Misa 21. 

49. N.Y.—Lax v. Peierls, 147 N.T.S. 

801, 86 Misc. 26. 

50. N.T.—^Buckley-Newhall Co. v. 

Bangs, 224 N.T.S. 71, 180 Misa 

293—^People v. Laueer, 141 N.T.S. 

296, 80 Misc. 438. 

Notice ueoessary 

(1) Warrant will be denled, where 
notice of application did not state 
time and place when application 
would be made.—^Winterroth v. 
Scharger, 217 N.T.S. 830, 128 Misa 
58. 

(2) Alfldavit in suit to foreclose 
lien on chattel, alleglng whereabouts 
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of mortgagor was unknown, although 
reasonable Inquiry was made, and 
that, chattels had been secreted, dls- 
pensed with Service of flve days' no¬ 
tice.—^Buckley-Newhall Co. v. Bangs, 
224 KT.S. 71. 130 Misc. 293. 

Betam 

Court has power to allow retum 
to warrant of seizure nunc pro tunc 
as of proper date.—Bellom v. Scbind- 
ler, 224 N.T.S. 429. 130 Mlsc. 503. 

▼alldity of wxlt 

(1) Writ of seizure issued by city 
court to recover chattels on default 
under conditlonal sales contract held 
void.—Grossman v. Weiss, 221 N.Y.S. 
266. 129 Misc. 234. 

(2) Under provlsion of municipal 
court code requiring chattels seized 
in action to foreclose lien on chattels 
to be descrlbed by affidavit so that 
they may be readily identlflled, the 
grantlng of warrant of seizure as 
to chattels not enumerated in aflOL- 
davit was error, and such chattels 
would be ellminated from the war¬ 
rant.—^Municipal Capital Corporation 
V. Levine, 13 N.T.S.2d 896. 

Oamages for wrongfnl selsnre 

Where Service on defendant was 
defective, depriving municipal court 
of jurlsdiction to enter defhult Judg- 
ment. court was without jurlsdiction 
to assess damages and costs in de- 
fendanfs favor on vacation of war¬ 
rant of seizure.—Universal Credit Co. 
V. Blinderman, 288 N.Y.S. 79, 168 
Misc. 917. 

51. N.Y.—Trlangle Mlnt Corpora¬ 
tion V. Horgan, 288 N.Y.S. 670, 183 
Misc. 802. 

May be conpled with aotloii 

N.Y.—Trlangle Mlnt Corporation v. 
Horgan, supra. 

Bow iMue ralsed 

Defendanfs motlon in municipal 
court to vacate requlsltion of re- 
plevin and to dlsmlss the action 
must be denied as irregular proce- 
dure, his appropriate remedy being to 
answer and go to trial, rights of the 
parties not being determlnable on 
motion.—^Berman v. Peltz, 204 N.Y.S. 
202, 123 Misc. 143—^Herman v. Rubin, 
161 N.Y.S. 836. 

Taoatlxig writ 

Court may vacate writ of replevin 
issued by it. especlally where Jurls- 
dictional requirements are lacklng, 
—Trlangle Mlnt Corporation v. Hor¬ 
gan, 233 N.Y.S. 670. 133 Misc. 802. 

UabUity on nndertaUiLg 

Demand by defendant for return 
of property is not conditlon preced- 
ent to commencement of action 
agalnst surety on undertaking in re¬ 
plevin.—Budracco v. National Sure¬ 
ty Co.« 182 N.Y.S. 690, 112 Misc. 133. 


52. Statute stxletly eonstzned 

N.Y.—Haber v. Gingold. 11 N.Y.S.2d 
187, 170 Misc. 817. 

Time for XLOtloe 

N.Y.—Haber v. Gingold. 11 N.Y.S.2d 
187. 170 Misc. 817—Bachrach v. 
Fisher & Grassgreen, 244 N.Y.S. 
28, 137 Misc. 882—^Rethy v. Orszag, 
169 N.Y.S. 236, 102 Misc. 540. 

Blanner of servioe 

To obtain proper jurlsdiction for 
entry of Judgment in municipal 
court, notice of trial must be served 
in manner prescribed by municipal 
court.—Genet v. Johnson, 6 N.Y.S.2d 
965. 

53. N.Y.—Connecticut Blower Co. v. 
John Thatcher & Son, 176 N.Y.S. 
422, 106 Misc. 623—First National 
Bank v. Plimpton, 208 N.Y.S. 102. 

16 tJ.J. p 1001 note 86. 

Supreme court rules appUcable 
N.Y.—Broadway & Nlnety-Fourth St. 
V. C. & L. Lunch Co., 190 N.Y.S. 
563. 116 Misc. 440. 

OouxLterclaim in Issue 

(1) Generally, where defendant 
pleads counterclaim. plaintiff may 
discontinue and prevent proof of the 
counterclaim.—^Bngel v. Davis, 142 
N.Y.S. 469, 81 Misc. 202. 

(2) Dlscontinuance by plaintiff 
landlord in summary proceedings 
wlll be denied in exerclse of judi- 
cial discretion, where, after lengthy 
trial, sole Issue is that ralsed by ten- 
ant’s counterclaim.—^Broadway & 
Nlnety-Fourth St. v. C. & L. Lunch 
Co., 190 N.Y.S. 668, 116 Misc. 440. 
Terms peimlaslble 

N.y.—First Nat Bank v. Plimpton, 
203 N.Y.S. 102. 

64. N.Y.—Rosenberg v. Syracuse 
Newspapers, 289 N.Y.S. 91, 248 
App.Div. 294—^Kolassa v, Boock- 
man, 194 N.Y.S. 93. 

16 C.J. P 1001 note 86. 

Neoesslty for uotioe of xuotioa 
N.Y.—Robert Reiner, Ina, v. Ham- 
burg-American Line, 260 N.Y.S. 
498, 146 Misc. 592. 

Not permleslble ou oourt’e owu mo- 
tloa 

N.Y.—^Rosenberg v. Syracuse News- 
papers, 289 N.Y.S. 91, 248 App.Div. 
294. 

What oonstitutes 

N.Y.—^Trost V. City of New York, 177 
N.Y.S. 220. 

For waat of proseoutlon 

N.Y.—Levy v. Metropolitan L. Ins. 

Co., 159 N.Y.S. 902, 96 Misc. 666. 
For fallure to flle retum. 

N.Y.—Illowsky v. Bishop Babcock 
Becker Co., 168 N.Y.S. 247. 

Fallure to flle oomplaiut 
Dlsmissal for failure to flle com- 
plalnt ‘^vlthin flve days” is improper 
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where notice of order to flle is not 
given.—Schwartz, Jaffee & Chas. D. 
Jaffee Co. v. O. B. Potter Properties, i 
182 N.Y.S. 685. 

Where plaintiff falis to appear, the 
court can only dismlss.—^Wilson v. 
Silverman, 154 N.Y.S. 148. 
buty of clerk 

Municipal Court Rules, rule 8, 
makes it mandatory on the clerk to 
dismlss an action on failure of the 
plaintiff to flle the summons with 
proof of Service thereof within speci- 
fled perlod.—Kolassa v. Boockman. 
194 N.Y.S. 93. 

Dismimal or nonsnit 
Where court falis to note reason 
for dismissal, judgment is deemed to 
be one of nonsult.—Saraga v. 
Strauss, 208 N.Y.S. 27,- 208 App.Div. 
66 . 

Dismissal on the merits is equlva- 
lent to a judgment for defendant on , 
all the issues.—^Brook v. Levinson, 
159 N.Y.S. 880, 96 Misc. 567. 

Dismissal of a case “reserved geu- 
erally*’ 

N.Y.—Junk V. Moore, 161 N.Y.S. 63, 
88 Misc. 551. 

65w N.Y.—Smiley v. Hayat Carpet 
Cleanlng Co., 261 N.Y.S. 224, 146 
Misc. 319—Hahn v. Coltoff. 251 N. 
Y.S. 584, 140 Misc. 805. 

Coastruotion of rules generally 
Municipal court rule provlding for 
order in which causes shall appear 
on trial calendar must be construed 
to mean dally trial calendar.—Sher- 
man Sylvester Scheuer Bldg. Corpo¬ 
ration V. Krull, 266 N.Y.S. 97, 142 
Misc. 189. 

Trial and reserved calendar 

Order of municipal court, refuslng 
to restore to trial calendar case 
placed on calendar of reserved cases, 
was erroneous under Municipal Court 
Rules, rule 9.—Court Press v. Jack- 
son, 208 N.Y.S. 273, 124 Misc. 329. 
Fzeferences 

(1) Rules goveming generally.— 
Sherman Sylvester Scheuer Bldg. 
Corporation v. Krull, 255 N.Y.S. 97, 
142 Misc. 189—Hahn v. Coltoff, 251 
N.Y.S. 684, 140 Misc. 805—Esposito v. 
National Transp. Co., 248 N.Y.S. 672, 
189 Misc.'504. 

(2) Necessity for appllcation.— 
Hahn v. Coltoff, supra. 

(8) Grounds for.—Smiley v. Hayat 
Carpet Cleanlng Co., 261 N.Y.S. 224, 
146 Misc. 319. 

<4) Discretion of court—Sherman 
Sylvester Scheuer Bldg. Corporation 
v. Krull, 255 N.Y.S. 97, 142 Misc. 189, 
Bestozation to day calendar 

(1) Where case had been by stlpu- 
lation placed on general calendar and 
plaintiff's attorney sought to have it 
1 restored to day calendar, copy of 
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order must be served ou defendant*s 
attomey.—U. S. Pldelity & Guaran- 
tee Co. V. Liberty Cloak Co., 185 N.T. 
S. 278. 

(2) Indorsement on stimmons not 
an order.—Stoneware Electric Stove 
Works V. Barrett 190 N.Y.S. 120, 115 
Misc. 605, reversed on other gprounda 
192 N.T.S. 1. 

Transfer from conuner^al to tort 
oalendar 

N.Y.—Smoler v. Hanscom Baking: 
Corporation, 283 N.Y.S. 120, 166 
Misc. 814. 

66. N.Y.—^Hertz v. Schmidt, 65 N. 
Y.S. 225, 31 Misc. 725—Avenue St 
John & Fox St Corp v. Ensign 
Improvement Co., 164 N.Y.S. 684— 
Conlan v. Murry, 92 N.Y.S. 58. 

16 C.J. p 1002 note 87. 

Supreme Conrt mle appUed 

N.Y.—Berger v. Premo, 196 N.Y.S. 

527, 119 Misc. 491. 

Diseretlon of oonrt 
N.Y.—^Whlte V. Rltz Realty Corp., 
170 N.Y.S. 409—Avenue St John 
& Pox St. Corp. V. Ensign Improve¬ 
ment Co., 164 N.Y.S. 684. 

£o 88 of jnxlsdlction by adjonmment 
N.Y.—Clemens v. Wemer Co., 101 N. 

Y.S. 755, 62 Misc. 110. 
angv^ment of oonnsel 
N.Y.—Goldstein v. Prumkes, 132 N.Y. 
S. 318, 74 Misc. 450—Dorfman v. 
Hirachfleld. 108 N.Y.S. 698, 53 Misc. 
538—Glorieux v. Leonard, 196 N. 
Y.S. 497—Shandling v. Eisenberg, 
181 N.Y.S. 460—Berman & Les- 
senger v. Phoenix Ribbon & Carbon 
Co., 179 N.Y.S. 850—R, M. Loewen- 
thal & Co. V. Philadelphia Rubber 
Works Co., 176 N.Y.S. 738—H->as v. 
Silberman Bealty Co., 167 N.Y.a 
841—Stein v. Cohen, 149 N.Y.S. 
864—Schlesinger v. Mendelson, 130 
N.Y.S. 235—Mann v. Hefter, 128 N. 
Y.S. 663—0*Brien v. Kuntz, 84 N. 
Y.S. 636, 14 Ann.Cas. 36. 

Jndgment after adjonmment 

Municipal court judgment, entered 
on day triai was commenced, al- 
though case was adjoumed for fur- 
ther cross-examination, could not 
stand.—Lampel v. Goldstein, 167 N. 
Y.S. 676. 

67. N.Y.—^Abelow v. Bradley Con- 
tracting Co.. 162 N.Y.S. 129. 97 
Misc. 607. 

15 C.J. p 1002 note 88. 

58 . N.Y.—Irving Welnberg Dress 
Co. V. Goldsticker, 214 N.Y.S. 444, 
126 Misc. 685—Farber v. Plauman, 
62 N.Y.S. 784, 30 Misc. 627. 

Conrt is not anthorlzed to stay 
proceedings untll payment of costs 
in a former action between the same 
parties for the same cause.—Gold¬ 
man V. Brooklyn Heights R. Co., 114 


N.Y.S. 182, 129 App.Div. 657. Contra 
Wetzel V. Barhite, 167 N.Y.S. 297, 93 
i Misc. 496. 

Time for serviee of order 
N.Y.—Irving Weinberg Dress Co. v. 
Goldsticker, 214 N.Y.S. 444, 126 
Misc. 685. 

Bxtent of stay of warrant 
N.Y.—Guttilla v. Dorf, 208 N.Y.S. 
102, 122 Misc. 464. 

69. N.Y.—^Lampy v. Freedman, 111 
N.Y.S. 685, 60 Misc. 70. 

60l On issne of faot 

Issue of fact in municipal court 
cannot be disposed of on motion, but 
requires triai.—^Walteter v. Berman, 
214 N.Y.S. 60, 126 Misc. 589. 

Triai by conrt or jnry 
Court has no authorlty to direct a 
triai by Jury after submission of 
cause to court—Whlte Star Garage 
V. Ardizone, 176 N.Y.S. 31, 107 Misc. 
237. 

ConolnslvenesB of jnry flndings 

Flndlngs of jury to which framed 
issues of fact were submltted on 
consent of counsel were held concln- 
sive on court, in view of evidentlary 
support therefor.—^Peinstein v. City 
of New York, 283 N.Y.S. 836, 167 
Misc. 167. 

61. N.Y.—^Mosapp v. Reddy, 197 N. 
Y.S. 222, 119 Misc. 438—Broad- 
way & Nlnety-Pourth St v, C. & 
L. Lunch Co.. 190 N.Y.S. 663, 116 
Misc. 440—^Levine v. Levine, 159 
N.Y.S. 192, 95 Misc. 187. 

Power of oonrt 

N.Y.—Cooper v, Nelson, 268 N.Y.S. 
241, 149 Misc. 688—Stodder v. New 
England Nav. Co., il8 N.Y.S. 844, 
134 App.Div. 221. 

Xotions to set aside 

N.Y.—Conolly v. Jolly, 148 N.Y.S. 

ISO, 86 Misc. 42. 

Belnstatement of vexdiot 
Court has power to relnstate ver- 
dict but should not where there was 
no error in original disposition.— 
Zeldman v. Yarrin. 6 N.Y.S.2d 65. 
Votlons for reozgnment 

(1) Municipal court justice could 
grant reargument, and set aside 
verdict and grant new triai within 
twenty days after judgment, not- 
withstanding previous deniaL—Pru¬ 
dential Paper Co. v. Ashland Press, 
248 N.Y.S. 62, 231 App.Div. 516. 

(2) But see case holding that the 
slatutory power of triai judge to 
grant or deny motion to set aside 
jury verdict is exhausted after rul- 
ing on motion, the judge having no 
power thereafter to entertain a mo¬ 
tion for reargrument.—Guinta v. 
Yoost Photo Play Theatre Co., 218 
N.Y.S. 394, 126 Misc. 375. 
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Oronnds 

(1) MistaJce of Jury is ground.— 
Bale V. Pass, 72 N.Y.S. 93, 64 App- 
Div. 302. 

(2) Where the testimony was con- 
dicting, and verdict was not against 

I the weight of the evidence, it was- 
error for court to set verdict aside.— 
Klass V. Ph. Davis & Co.. 182 N.Y. 
S. 885. 

(3) Where, in personal in jury ac¬ 
tion. at the concluslon of the case no 
motion was made for a directed ver¬ 
dict, there was a sharp conflict in 
the evidence, and nothing to indicate 
that the verdict for plaintifE was the 
resuit of sympathy, bias, or preju- 
dice, or that the accident could not 
have happened as plaintilf and his- 
witness testifled, the municipal 
court^s order setting the verdict 
aside will be reversed.—^Morgenstera 
V. Dry Dock, E. B. & B. R. Co., 199 
N.Y.S. 68. 

(4) Where specific sum is conced- 
edly due, landlord in summary pro¬ 
ceedings in municipal court, In which 
proceeding tenant flled counterclaim, 
motion to set aside verdict for less 
sum, and for new triai, should be 
granted, unless tenant stipulates to 
correct verdict.—Broadway & Nlne- 
ty-Pourth St. v. C. & L. Lunch Co.r 
190 N.Y.S. 568, 116 Misc, 440. 

Betzial of oaia neoessaxy 

N.Y.—Murphy v. JoUne, 115 N.Y.S. 
108, 62 Misc. 461. 

Bednction 

Municipal court had no power to* 
reduce verdict for personal injuries. 
—^Mllder V. Belt Line Ry. Corp., 168 
N.Y.S. 6. 

62. Time for 

N.Y.—Odin Holding Corporation v. 
Cadwell, 275 N.Y.S. 98, 158 Misc. 
426—^. M. Etzel Co. v. Falrchlld 
Sons, 169 N.Y.S. 604—Lehman- 
Bleyer Paper Co. v. Public Bank 
of New York City, 166 N.Y.S. 707. 

XTo powsr to rednes tlms for glvlnf 
notics of motion 

N.Y.—Birns Express Co., Inc, v. 
Poster-Scott Ice Co., 144 N.Y.S. 
683. 

Befarence to triai justloa 

N.Y.—^Pinkelstein v. Priedman, 164 
N.Y.S. 822. 

63. N.Y.—^Henry v. Van Zonneveld, 
168 N.Y.S. 621, 102 Misc. 216— 
Koerkle v. Pangbom, 67 N.Y.S. 898» 
33 Misc. 476—Schlamm v. De Milt, 
184 N.Y.S. 479—Berman & Les- 
slnger Phoenix Ribbon & Carbon 
Co., 179 N.Y.S. 850—Athlas v. Hol- 
lingsworth, 179 N.Y.S. 606—^Blrd v. 
Samuel D. Davis Const Co.» 173 
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N.Y.S. 162—^Rudolph T.'.Newcombe, 
168 N.Y.S. 687. 

16 C.J. p 1002 note 92. 

Constmctioa. of statnta 
N.Y.—Daskal v. Corsan Cracker Co., 
220 N.Y.S. 644, 219 App.Dlv. 829. 

Orcmiids foz 

(1) In greneraL—Rudnick v. Hul- 
ntck, 198 N.Y.S. 364, 120 Misc. 383— 
Sersrer v. Premo, 196 N.Y.S. 527, 119 
Misc. 491—Zlmmer v. Union Ry. Co. 
ot New York City, 192 N.Y.S. 229. 
118 Misc. 77—Schwartz & Welsner 
Holdingr Corporation v. Femald, 191 
N.Y.S. 369, 117 Misc. 676—Clarrisio 
V. Coney Island & B. R. Co., 172 N. 
Y.S. 183, 104 Misc. 692—Frledman v. 
Belmont Trlmmingr Co., 199 N.Y.S. 
121—^Weil V. Gorman, 192 N.Y.S. 331 
—West V. Avldan, 191 N.Y.S. 720— 
Soutk American Pub. Co. v. Argos 
Steel Products Corporation. 191 N. 
Y.S. 716—Orloff & Zweiter v. Drayer, 
186 N.Y.S. 687—Brownlng v. Bll- 
llngsley, 186 N.Y.S. 1—Margon v. 
General Bevelopment Co., 184 N.Y.S. 

706_Seaberg v. Town Taxi Co., 184 

N.Y.S. 629—Hilleary v. Wells Fargo 
& Co. Express, 184 N.Y.S. 493— 
Sdilamm V- Be Milt, 184 N.Y.S. 479 

_Glardina v. Bonanno, 184 N.Y.S. 

478—Sbandllng v. Bisenberg, 181 N. 
Y.S. 450—Harlem Lumber Co. v. 
Mosson, 182 N.Y.S. 603-^ennings v. 
Carling. 181 N.Y.S. 359—Athias v. 
Hollingswortb. 179 N.Y.S. 606—Hig- 
gins V. Washlnffton Heights Hospi- 
tal, 170 N.Y.S. 411—Shapiro v. Gor- 
don, 170 N.Y.S. 371. 

(2) Unconstitutionality of Munici- 
pal Court Code 9 48, on which. plain- 
tiff relies to show Jurisdictlon in at- 
tachment against nonresldent de- 
fendants not served, was held not 
to affect right of defendants volun- 
tarily appearlng to have their motion 
to open default granted.—Henry v. 
Van Zonneveld, 168 N.Y.S. 621, 102 
Misc. 216. 

BeQLUlremeiLts of motioiL 

(1) Mere potice of motion, without 
affidavits, is msufflcient.—Kerr v. 
Hobson, 182 N.Y.S. 217. 

(2) Necessity for affldavlt of mer¬ 
ita.—^Weil V. Gorman, 192 N.Y.S. 331 
—Hilleary v. Wells Fargo & Co. Ex¬ 
press, 184 N.Y.S. 493—Hurta Realty 
Co. V. Greenstone, 184 N.Y.S. 477— 
Eichenbaum v. Frank Melvllle, Inc., 
182 N.Y.S. 163. 

(3) It Is Immaterial that affldavlt 
of merits accompanying motion to 
open default in municipal court is 
insufflcient, where there was no de- 
ftiult.—^Lordl Const Co. v. Priore, 
191 N.Y.S. 721. 

On terms 

N.Y.—Cassin v. Scala, 276 N.Y.S. 162, 
158 Misc. 426—^Mlchael v. Rand 
Coffee Stores, 239 N.Y.S. 330, 136 
Misc. 211—South American Pub. 
COrf V, Argos Steel Products Coipo- 
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ration, 191 N.Y.S. 716—Teltler v. 
Ebenstein. 189 N.Y.S. 33—Atkins v. 
K. & G. Operatlng Corporation, 186 
N.Y.S. 616—Eagle Die Co. v. Gela- 
told Corporation, 186 N.Y.S. 610 
Eichenbaum v. Frank Melville, 
Inc., 182 N.Y.S. 163 —Rosenberg v. 
Case Hotel Co.. 166 N.Y.S. 760. 

Without teima 

N.Y.—Ryan v. Megrue. 198 N.Y.S. 
506—Dressler v. Hochstetter, 176 
N.Y.S. 1—Schulman & Son v. 
Moore, 173 N.Y.S. 366—Frank Hay- 
den, Inc. v. Robinson, 159 N.Y.S. 
861. 

Notioe reanlred 

N.Y.—^Wiener v. Hatch, 168 N.Y.S. 
805. 

Zn sunmiary prooeedlngs 
N.Y.—^Morltz V. Gouze, 169 N.Y.S. 
821. 

Time for openlng 

(1) Court has no jurisdictlon to 
open default more than one year 
from date of entry.—Scott v. Hem- 
mer, 227 N.Y.S. 171, 131 Misc. 474, 
afflrmed 228 N.Y.S. 896, 223 App.Div. 
872 —^Weiss v. Forty-Second St., M. 
& St. N. Ave. Ry. Co.. 20B N.Y.S. 428, 
123 Misc. 387—Giovini v. Arluck, 190 
N.Y.S. 627, 117 Misc. 100—Bernstein 
V. Rubm, 176 N.Y.S. 80. 

(2) This rule is inapplicable where 
ground is lack of notice of tnal.— 
R Z. P. Line Poultry Market v. 
Goldman, 265 N.Y.S. 439, 142 Mifec. 
727. 

(8) After entry of appellate term’s 
order reverslng municipal courfs or- 
der opening defendant*s default, and 
reinstatlng Judgments, municipal 
court was without power to reopen 
default, in absence of leave from ap¬ 
pellate ierm to renew motion, es- 
peclally where no fact was shown, 
on renewed motion, not shown or 
well known to defendant when flrst 
motion was made.—^Negreen v. 
Stokes, 206 K.Y.S. 608, 123 Misc. 
929. 

(4) Defendant agrainst whom judg- 
ment was entered in municipal court 
could not be denied relief in 1938 
simply on ground that plaintiff en¬ 
tered his Judgment in 1934, where 
defendant claimed that proper notice 
of trlal had never been served on 
defendanfs attomey and that case 
had been Improperly on the calendar 
and InQuest had been unduly taken. 
—Genet v. Johnson, 6 N.Y.S.2d 966. 

(6) As respecta defendant*s rlght 
to have a Judgment entered in 
March, 1934, vacated on ground that 
proper notice of trlal was never 
served on defendant^s attorney, lach- 
es was to be reckoned from day that 
knowledge of Judgment was brought 
horne to defendant, and not from Its 
day of entry.—Genet v. Johnson, su¬ 
pra. 
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Iiaolies 

N.Y.—Intercity Camival Co. v. II- 

lions, 239 N.Y.S. 128, 136 Misc. 56 

—^Dickman v. Union Ry. Co. of 

New York, 283 N.Y.S. 331, 133 

Misc. 710. 

Order self-operatlng 

An order opening defendant's de¬ 
fault on payment of’ ten dollars 
costs, and providing for denial of 
the motion if the costs were not 
paid, was self-operating, maklng 
needless second order denylng mo¬ 
tion for nonpayment of costs.—Ber- 
man & Lesscnger v. Phoenix Ribbon 
& Carbon Co., 179 N.Y.S. 850. 

Setting case for txial 

(1) Statu tory pro Vision for set- 
tlng case down for trlal on grantlng 
motion to open default, and to va¬ 
cate Judgment entered thereon, was 
inapplicable to case wherein issue 
had not been Joined and no fkcts 
showing propriety of such action 
were presented.—217 Front St. Met¬ 
als & Rubber Corporation v. Klug, 
256 N.Y.S. ‘48, 143 Misc. 164. 

(2) Necessity for motion.—^Welss 
V. Forty-Second St., M. & St. N. Ave. 
Ry. Co., 205 N.Y.S. 428, 123 Misc. 
387. 

(3) Entry of order necessary.— 
Bird V. Samuel D. Davis Const. Co., 
173 N.Y.S. 162. 

Benewal of motion 

(1) Where no fact was shown on 
a renewed motion to open a default 
Judgment in the municipal court that 
was not elther shown or well known 
to the parties when the flrst mo¬ 
tion was denied without leave to re¬ 
new it, the renewed motion will be 
denied, as the municipal court Is a 
court of record, and its orders de- 
terminlng motions are res Judicata, 
unless material and controlllng facts 
not presented on the flrst motion are 
disclosed on the second.—^American 
Dry Piate Co. v. New York Ferro- 
type Co., 200 N.Y.S. 115. 

(2) Where successive motions to 
open default and vacate Judgment 
and for reargument in the municipal 
court were denied, and an appeal 
from the last motion for rearguiiient 
was dismissed, the orders were res 
Judicata, and in the absence of facts 
addltional to those presented on the 
previous motions an order on rehear- 
ing, grantlng the motion to open de¬ 
fault, could not stand.—Sontag v. 
Katzenberg, 204 N.Y.S. 207, 123 Misc. 
146. 

XdabiUty of snroty on undeztakliig 
N.Y.—Blnstein v. Ulin, 194 N.Y.S. 

830. 

Oonti may zeanire snzety oompany 
bond as a condltion to the vacation 
of a default for want of Service.— 
Duly V. Herman, 145 N.Y.S. 900, 84 
Misc. 26. 
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which a decision must be rendcred,*^ Judgments®® i judgments by default,*® judgments on confession or 
and orders®® generally, judgments on pleadings,®’ 1 


N.T.—Shaffer v. Vandewater, 
137 N.T.S. 857, 78 Misc. 133— 
Landesbergr v. Marchltto, 180 N.T. 
S. 410—Columbia Graphophone Co. 
V. Deutsch, 165 N.Y.S. 935. 

CalonlatioiL of tlma 

(1) Date of renderlng* of decision 
as distingruished from date of filing 
was held to control. as respects ap- 
plicability of Municipal Court Gode 
S 119, requiring decision to be ren- 
dered withln fourteen days after 
snbmission of case, hence decision 
rendered withln fourteen days, al- 
thouirh not filed until fifteen days 
after flnal submission, was vaiid.— 
Drabik v. John Hancock Mut. Life 
Ins. Co., 279 N.Y.S. 268, 154 Misc. 
829. 

(2) Prom time of flling brlefs by 
stipulation.—^Beinert v. William M. 
Tivoli & Co., 116 N.Y.S. 4, 62 Misc.' 
616—Cohen v. Rafsky, 187 N.Y.S. 62 
—A. M. Eisenberg Co. v. Janzlik, 92 
N.Y.S. 247. 

JiLzlsdlctlon lost by delay 
N.Y.—Shaffer v. Vandewater, 137 N. 
Y.S. 857, 78 Misc. 133—Imperiale 
V. Flnalle, 191 N.Y.S. 341—Cohen 
V. Rafsky, 187 N.Y.S. 62—U. S. 
Realty & Improvement Co. v. 
Bqing, 174 N.Y.S. 647—J. M. Etzel 
Co. V. Pairchlld Sons, 169 N.Y.S. 
504—Holste v. Ardle, 163 N.Y.S. 
1084. 

BxtezLSion of tlma 

N.Y.—Pearlstein v. Bechtel, 188 N. 
Y.S. 404. 

Time for renderlng jQdgmexLts 

(1) Judgment not rendered or en- 
tered within fourteen days after sub¬ 
mission of case is vold, under Mu¬ 
nicipal Court Code 9 119. In such 
event, the case should be placed on 
the general calendar.—Association of 
Dress Mfg. Co. v. New Era Dress 
Co., 199 N.Y.S. 664. 

<2) Under Municipal Court Code 5 
119, the justice, after he has duly 
rendered his decision within fourteen 
days, may thereafter cause it to be 
flled with the proper clerk. and if the 
method adopted fails he may grant 
the motion of the prevailing party 
for an order dlrecting the cleik to 
en ter the Judgment and to file copies 
of lost papers, the “renderlng** of a 
Judgment not involving the minis- 
terial act, which may be performed 
after the requlred time.—^Austin, 
Nlchols & Co. V. Jobes. 182 N.Y.S. 
777, 112 Misc. 121. 

Amendatory JndgmexLt 
N.Y.—Trustees of Masonic Hali and 
Asylum Pund v. Fontana, 164 N.Y. 
S. 370, 99 Misc. 497—^Palmer v. 
Walter J. Burke Garage Co., 178 
N.Y.S. 60, affirmed 176 N.Y.S. 914, 
188 App.Div. 917;^Hyman v. Nev- 


a-Hone Razor Strop Co., 173 N.Y. 
S. 56. 

Amendment of dedsioix 
N.Y,—Edwards v. Prudential Ins. Co. 
of America. 297 N.Y.S. 902, 163 
Misc. 706. 

es. N.Y.—Susskind v. Preund, 263 
N.Y.S. 800, 147 Misc. 486—Hey- 
man v. Wick, 255 N.Y.S. 356. 142 
Misc. 677—Hali v. Superb Iron & 
Bronze Co.. 191 N.Y.S. 690. 

15 C.J. p 1002 note 94. 

Constmctlon. of statute 
N.Y,—Diskal v. Corsan Cracker Co., 
220 N.Y.S. 644, 219 App.Div. 829. 
What oonstitntes 

A writing, signed by clerk. stating 
that motion for Judgment to dismiss 
complaint has been granted. is not 
Judgrment, where there was no direc- 
tlon by Justice to enter judgment, 
and decision on which it was based 
was to be made effective by subse- 
auent order.—Allen v. Woikoff, 166 
N.Y.S. 1010. 

Prepaiation of 

On refusa! of successful party's 
attomey to prepare Judgment, it may 
be prepared by opposing attomey or 
clerk under courfs direction.—Mid- 
town Plottage Corporation v. Sulll- 
van. 227 N.Y.S. 357, 131 Misc. 473. 
Signlng by clerk 

Where clerk failed to sigm Judg¬ 
ment, Justice of municipal court 
properly allowed Judgment to be 
signed by the clerk nunc pro tunc.— 
Edelstein v. Oxman, 13 N.Y.S.2d 95, 
171 Misc. 552. 

Notice to clerk 

Municipal court Judgment. pre¬ 
pared and delivered without notice 
to clerk by attomey for unsuccessful 
party, was improperly entered, and 
court should order change of date of 
Its entry to permit appellate review. 
—^Mclntyre v, Borrero, 215 N.Y.S. 
435, 127 Misc. 149. 

Entry by clerk 

Statutory requirement that suc¬ 
cessful party*s attomey enter judg¬ 
ment was merely directory, and Judg¬ 
ment entered by clerk was vaiid.— 
Godwin v. Hauer, 227 N.Y.S. 356, 131 
Misc. 772. 

BTecessIty for notice of entry 
N.Y,—^Lane v, The Mirror, 236 N.Y.S. 
273, 134 Misc. 767—Ohatham Phe- 
nix Nat. Bank & Trust Co. v. Pas¬ 
cal. 233 N.Y.S. 356. 133 Misa 708. 
As batween defandaata 

(1) Court has power to render 
Judgment as between defendants.— 
McCrorken v. Spiegel, 216 N.Y.S. 661, 
127 Mlsa 496—Fuchs v. Mutual Life 
Ina Co. of New York, 164 N.Y.S. 
105. 

(2) In action against two defend¬ 
ants, judgment for plaintiff, not 
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specifying which defendant it was 
against, was erroneous,—Markowitz 
V. Ratner, 145 N.Y.S. 934. 

Against deoeased person 

N.Y,—Hopkin v. Bowsky, 246 N.Y.S. 

453. 138 Misc. 251. 

Actlons on 

N.Y.—Susskind v. Preund. 263 N.Y.S. 

300, 147 Misc. 486—Heymrn v. 
. Wick, 256 N.Y.S. 356. 142 Misc, 
577. 

Bisposltlon of oonntercXaiiu neces- 
sary 

N.Y.—Miller v. Garflnkel, 167 N.Y.S. 
293. 

66. N.Y.—^Fisher v. Independent 
Brothers of Nieshweiser, 147 N.Y. 
S. 390, 84 Misc. 382. 

On consent 

N.Y.—^Dalerose Realty Corporation v. 
Kleinberg, 190 N.Y.S. 317, 116 Misc. 
603. 

Bas Judicata 

N.Y.—Levraad Realty Corporation v. 
James F. Ogden, Inc., 233 N.Y.S. 
221, 226 App.Div. 675, 

67- N.Y.—Cochran v. Scherer, 102 
N.Y.S. 199, 117 Misc. 765. 

15 C.J. p 1002 note 96. 

Basis fox 

N.Y.—^Paterno Const. Co. v. Rentner, 
191 N.Y.S. 517. 

Motion may be made at any time 
after issue Joined 

N.Y.—Fried v. Rivkin, 169 N.Y.S. 373, 
94 Misc. 319. 

Blght to generally 
If landlord, suing to recover un- 
paid installment of rent, pleads prior 
adjudication of reasonableness there- 
of In summary proceeding for non- 
payment, judgment must be granted 
on pleadings, unless defendant pleads 
facts arising since period for which 
adjudication was made, affecting 
rental value.—Paterno Const. Co. v. 
Rentner, 191 N.Y.S. 617. 

Defense vaiid on face 
Court has no power to grant Judg¬ 
ment on pleadings for plaintiff where 
defense is vaiid on face of plead¬ 
ings.—Paterno Const. Co. v. Rentner, 
191 N.Y.S. 617. 

68. N.Y.—Cassin v. Scala, 276 N.Y. 
S. 162, 163 Misc. 425—Farber v. 
Tannenbaum, 173 N.Y.S. 131, 105 
Misc. 301. 

16 C.J. p 1002 note 97. 

Appearance of case on calendar 
N.Y.—^R. Z. P. Line Poultry Market 

V. Goldman, 255 N.Y.S. 439, 142 
Misc. 727. 

Zhqnest in case of unlignidated dam^ 
ages 

N.Y.—Anstendig v. A. C. & H. H. 
Hali Realty Co., 276 N.Y.S. 216, 
153 Misc. 839—Cassin v. Scala. 275 
N.Y.S. 162, 153 Misc. 425—Spector 
V. Frank Jacobs, Inc., 253 N.Y.S. 
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by consent,«9 the construction and effect of judg- I judgment,'?2 the amendment.^s modification, or va- 
ments,’» the suspension of judgments.^! summary I cation^i of judgments or decrees, the opening of 


78, 141 Misc. 697—^Brothman v. 
Schneider, 12 N.Y.S.2d 613. 

Xnqnest 'befora derk Improper 
N.Y.—Brothman v. Schneider, 12 N. 
Y.S.2d 513. 

After appeaxance hy attomey 

Default Judgrment after defend- 
ant's appearance by attomey and 
death was unauthorized, where plain- 
tllf falled to serve proofs and afiSr 
davits before defendant's death.— 
Hopkln V. Bowsky, 246 N.Y.S. 463, 
138 Misc. 251. 

Clezk’B duty to enter nilnlsterlal 
N.T.—Voltolino v. Cannatto, 231 N. 
Y.S. 646, 133 Misc. 267. 

69. Withoat aotlon 

Prior to the amendinent of New 
York City Municipal Court, Code § 
6 subd 3, the court had no power to 
render a judffment on a confession 
wlthout an action.—^Karlin v. Pooley, 
203 N.Y.S. 118, 122 Misc. 463. 

Flaoa of ontxy 

Provlsion of Civ.Pract.Act § 643, 
with respect to place of entry of a 
Judsrment on confession without an. 
action, is InappHcable to municipal 
court.—^Yorysch v. Wallach, 5 N.Y.S. 
2d 782, 168 Misc. 257. 

70. N.Y.—Beck v. Schneider, 145 N. 
Y.S. 1046, 84 Misc. 23. 

Xti oase of oonfllct between the 
Judgment and the stenogTapher’s 
notes, the judgment Controls.—Qruhn 
V. Brooklyn Heigrhts K. Co., 164 N. 
Y.S. 1094, 91 Misc. 647. 

71- N.Y.—^Danzilo v. Danzllo, 148 N. 

Y.S. 996, 163 App.Dlv. 617. 

Entxy by clezk 

On flling of written consent to 
Judgment in piunicipal, court noth- 
ing remained except for cleik to en¬ 
ter judgment.—Tully v. Reclamation 
& Bulldlng Corporation, 269 N.Y.S. 
886. 241 App.Dlv. 742. 

Cure of error 

(1) Clerk's omission to enter Judg¬ 
ment in municipal court in accord- 
ance with written consent of par¬ 
ties is curable at any time by order 
nunc pro tunc.—Tully v. Reclama¬ 
tion & Bulldlng Corporation, supra. 

<2) Such order has effect of sus- 
tainlng prior and subsequent pro- 
ceedings, Including Issuance of exe- 
cution.—Tully v. Reclamation & 
Bulldlng Corporation, supra. 

72. Bules of CivU Praotloe applioa- 
ble 

N.Y.—Ritz Carlton Restaurant & Ho- 
tel Co. V. Ditmars, 197 N.Y.S. 406, 
203 App.Dlv. 748, reversing 198 N. 
Y.S. 514, 118 Misc. 467. 
BeauirenieiLts for 

N.Y.—^Ritz Carlton Restaurant & 
Hotel Co. V. Ditmars, supra, 

•73. N.Y.—^Back v. First Solotwiner 


Sick Ben. Soc., 282 N.Y.S. 107, 166 
Misc. 585. 

15 C.J. p 1002 note 1. 

Time for amendment 
N.Y.—Back v. First Solotwiner Sick 
Ben. Soc., supra—^Lane v. The Mlr- 
ror, 236 N.Y.S. 273, 134 Misc. 767 
—Porter v. Chleflo, 149 N.Y.S. 956, 
87 Misc. 318. 

Amendment to aocord with eorreot 
oalonlation. of Interest 
N.Y.—Mltchell v. Security Bank, ICO 
N.Y.S. 762, 96 Misc. 606. 

Amount eannot be inoreased 
N.Y.—Schwartschild v. National 

Mouming Goods Co., 167 N.Y.S. 
232—^Brooks v. Kaempfer, 163 N.Y. 
S. 1077. 

Bednotlon of amonnt Improper 
N.Y.—Blum V. Hecht, 193, N.Y.S. 636. 
Blsposing of oonnterolaim 

Under Municipal Court Code S 6 
subd. 7, on motion made by plaln- 
tlff withln time provlded in S 129 
subd 8, municipal court could make 
order amending Judgment for plam- 
tiff, to contain recital that defend- 
ant’s counterclalm was dismlssed on 
ments.—Greenbaum v. Goldberg, 172 
N.Y.S. 744, 106 Misc. 206. 

. Snbstitution of new Judgment 
Where practical effect of order 
.would be substitution of new Judg¬ 
ment, and one for plaintiff in place 
of that theretofore rendered for de- 
.fendant, it was wholly unauthorized 
'and a nullity.—^Parker v. Beim, 169 
N.Y.S. 692. 

74 N.Y.—^Back v. First Solotwiner 
Sick Ben. Soc., 280 N.Y.S. 107, 155 
Misc. 685—^Pristachi v. American 
Ry. Express Co., 184 N.Y.S. 473— 
Landesberg v. Marchitto, 180 N.Y. 
S. 410. 

15 C.J. p 1002 note 2. 

Valldlty of statute authorlzing 
N.Y.—Bradstreet^s Collection Bureau 
V. Nagler's Brass Works, 167 N.Y. 
S. 761, 180 App.Div. 611, affirming 
159 N.Y.S. 202, 95 Misc. 188. 

Power of oourt 

(1) Power vested in municipal 
court to vacate Judgment in further- 
ance of Justice for any error in form 
or substance is not restricted to any 
prescrlbed perlod,—^R. Z. P. Line 
Poultry Market v, Goldman, 266 N.Y. 
S. 439, 142 Misc. 727. 

(2) Municipal court, after dis- 
charging Jury and enterlng Judgment 
on verdlct directed for plaintiff, was 
without power to vacate Judgment 
and direct verdlct for defendant.— 
Happy Service Garage Corporation 
V. Magnonte, 270 N.Y.S. 641, 160 
Misc. -901. 

Grounds fox modification 

Defendant was not entitled to 
modification of Judgment of munlci- 
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pal court for plaintiff whlch was not 
correction for error of form or sub¬ 
stance shown In record.—Back v. 
First Solotwiner Sick Ben. Soc., 280 
N.Y.S. 107, 166 Misc. 585. 

Grounds for vacatlng 

N.Y.—^Wolf Kahn Realty Corpora- 

* tion V. Bckhardt-Berman Fumiture 
Co., 262 N.Y.S. 819, 146 Misc. 767 
—R. Z. P. Line Poultry Market v. 
Goldman, 265 N.Y.S. 439, 142 Misc. 
727—Connecticut Blower Co. v. 

* Thatcher & Son, 176 N.Y.S. 422, 
106 Misc. 623—Stoneware Electric 
Stove Works v. Barrett, 192 N.Y. 
S. 1, 117 Misc. 699, reversing 190 
N.Y.S. 120, 116 Misc. 606—Clar- 
rislo V. Coney Island & B. R. Co., 
172 N.Y.S. 183, 104 Misc. 692—Di 
Palma v. Quinn, 17l N.Y.S. 339, 104 
Misc. 93—^Review & Record Co. v. 
Gilbreth, 120 N.Y.S. 100, 66 Misc. 
603—Glorleux v. Leonard, 196 N.Y. 
S. 497—Rosenthal v. C. G. Gun- 
ther's Sons, 192 N.Y.S. 869—Im¬ 
periale V. Fanelli, 191 N.Y.S. 841— 
Heinz v. Odwak, 171 N.Y.S. 38. 

Court shouid glve reasons 

N.Y.—Sylvan Mortgage Co. v. Young, 
188 N.Y.S. 616. 

Vaoatlon of default Judgment on 
texms 

N.Y.—Duly V. Herman, 146 N.Y.S. 
900, 84 Misc. 26. 

One Justice oaanot vacate a Judg¬ 
ment entered after trial before an- 
other Justice.—Borgia v. Paris, 166 
N.Y.S. 347, 92 Misc. 211. 

Time for motion to modlfy 
N.Y.—Landesberg' v. Marchitto, 180 
N.Y.S. 410. 

Time for motion to vacate 
N.Y.—Unger v. Herscovitz, 233 N.Y. 
S. 142, 133 Misc. 763—Stoneware 
Electric Stove Works v. Baxrett, 
192 N.Y.S. 1, 117 Misc. 699, revers¬ 
ing 190 N.Y.S. 120, 116 Misc. 605 
—J. M. Etzel Co. V. Falrchild Sons, 
169 N.Y.S. 504. 

Tlmo for vaoatlon 

N.Y.—R. Z. P. Line Poultry Market 
V. Goldman. 265 N.Y.S. 439, 142 
Misc. 727—Scott v. Hemmer, 227 
N.Y.S. 171, 131 Misc. 474, afflrmed 
228 N.Y.S. 896, 223 App.Div. 872— 
Barron v. Feist, 101 N.Y.S. 72, 51 
Misc. 689—Johnson v. Heidenfel- 
der, 196 N.Y.S. 73. 

Without oondltlons as to oosts 
Where a court clerk refused to file 
an answer on the ground that the 
summons had not heen filed, and 
plaintiff afterward took Judgment by 
default, defendant was entitled to 
have the Judgment vacated, without 
Impositlon of conditlons as to costs 
or givlng security.—Whyte v. Han- 
siU, 193 N.Y.S. SIL 
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Appeais from the municipal court of the city of 
New York are largely regulated by the code for 
such court, specific provisions being contained 
therein as to the judgments and orders appealable, 
the time for appeal, the mode for taking an ap- 
peal, and other matters relating to appeals.S^ 

Generally, appeais therein lie as of right only 
from a judgment in an action or such orders as 
are specified in the code or amendments thereto,*^ 


Appeal from order 

(1) No appeal lies from order re- 
fusing to vacate judgment, vold for 
not having been rendered and entered 
wlthin specifled time.—^Assoclation 
of Dress Mfg. Co. v. New Era Dress 
Co., 199 N.Y.S. 564, 

(2) In such event, the case will 
be remitted to the trial court, with 
leave to appellant to renew the mo- 
tion to vacate and to have the case 
placed on the general calendar.—^As- 
sociation of Dress Mfg. Co. v. New 
Era Dress Co., suprcu 
Hastltutlon 

N.Y.—Gelband v. Doe, 266 N.Y.S. 
679, 149 Misc. 3—^Feldman v. Rab- 
Inowitz, *187 N.Y.S. 669—Pristachl 
V. American Ry. Express Co., 184 
N.Y.S. 473. 

75. N.Y.—Federal Sign System v. 
Pescla, 146 N.Y.S. 311. 

Power of court 

Municipal court has power to en- 
tertain and grant defendant*s motion 
to vacate judgment, entered by clerk 
without court order or notice to de¬ 
fendant, for full amount agreed to 
be paid plaintiff by defendant in 
stipulation for settlement of action 
after default in payment of one of 
Installments provlded for, defend- 
ant’s answer not being withdrawn, 
nor notice of applicatlon for judg¬ 
ment walved, by stipulation, which 
dld not discontinue action.—La Salle 
Extenslon Universlty v. Parelia, 294 
N.Y.S. 146, 162 Misc. 220. 

Zssues determliLable ou motion 

Where defendant was not given 
opportunity to present the facts in 
connectlon with executlon, delivery, 
liling and entry of confession judg¬ 
ment, municipal court could decide 
issues presented in defendant's mo¬ 
tion to vacate judgment.—^Tropan v. 
Smithson, 9 N.Y.S.2d 435. 

76. Por wages 

N.Y.—Keve v. Columbia Kid Halr 
Curlers Mfg. Co., 145 N.Y.S. 1072, 
161 App.Div. 918. 

Benewal of 

N.Y.—^Wilson & Co. v. Hershkowitz, 
298 N.Y.S. 14, 163 Misc. 721. 

77. Ko Jurlsdiotlon 

N.Y.— Solomon v. Suffln, 209 N.Y.S. 
671, 124 Misc. 748. 

210.J.S.-33 


78. Regnlxaments 

(1) Failure of summons to bear 
statutory indorsement for exeontion 
against person, and failure to serve 
verlfled complaint with summons. 
was not error, where verifled com¬ 
plaint was served on defendanfs mo¬ 
tion.—RItz Cariton Apartments v. 
Fried, 232 N.Y.S. 619, 133 Misc. 607, 
reversed on other grounds 235 N.Y.S. 
624, 134 Misc. 347. 

(2) In name of assignee of judg^ 
ment creditor.—^People ex rei. Green- 
house V. Sherllf of Kings County, 298 
N.Y.S. 346, 262 App.Div. 761. 

Provision in judgment 

(1) In action in municipal court 
agGdnst defendant, who Induced 
plaintiff to cash checks which, when 
presented to bank, were refused for 
lack of funds, where summons bore 
proper indorsement to elfect that 
plaintiff claimed defendant was lia- 
ble to arrest and imprisonment, and 
defendant defaulted, court erred in 
refusing Judgment under which ex- 
'ecution could issue against defend- 
ant’s person.—^Litten v. Haywang, 
171 N.Y.S. 274. 

(2) Incorporation in Judgment of 
provislon for body executlon was 
not discretionary with clerk In prop¬ 
er case, clerk being required to in¬ 
clude such statement, and this even 
though case was not heard by court, 
but was referred to clerk for Judg¬ 
ment.—^Voltolino v. Cannatto, 281 N. 
Y.S. 646. 133 Misc. 267. 

ftecond executlou 

Issuance of second executlon 
against person of judgment debtor 
after prior similar executlon lapsed 
is authorized, where prior executlon 
was retumed unsatisfied.—^People ex 
rei. Greenhouse v. Sheriff of Kings 
County. 298 N.Y.S. 845, 262 App.Div. 
761. 

1 79. Power of oouzt 
I The municipal court has the same 
powers as the supreme court with 
respect to the satisfaction of its- own 
judgments and all docket entries re¬ 
lating thereto under statutes, and in 
a proper case may direct clerk to 
satisfy Judgment of record.—^Brinn 
V. Wooding, 298 N.Y.S. 971, 164 Misc. 
850. 


Taeatiiig satlsfaotioA of judgmeuts 
N.Y.—^Duringsholf v. Coates, 167 N. 

Y.S. 230, 93 Misc. 485. 

85. N.Y.—New York Petticoat Mfg. 
Co. V. Flickinger, 168 N.Y.S. 676, 
102 Misc. 223. 

15 C.J. p 1002 note 6. 

Newly discovered evldenoe may 
constitute grround for new trial 
where ends of Justice so require.— 
Mosapp V. Reddy, 197 N.Y.S. 222, 
119 Misc. 438. 

Veeesslty for settliig aside Judgme3Lt 

N.Y.—Johnson v. Heidenfelder, 196 
N.Y.S. 73. 

Mwitiwff issues 

Under Municipal Court Code 6 29 
subd 5, the court settlng aside ver- 
dict oh grounds other than that dam- 
ages were inadequate, where ques- 
tion of damages was not separable, 
could not properly limlt new trial 
to question of damagea—^New York 
Petticoat Mfg. Co. v. Flickinger, 168 
N.Y.S. 676, 102 Misc. 225. 

Court ghould glve reasons 
N.Y.—Sylvan Mortgage Co. v, Young, 
188 N.Y.S. 616. 

81. N.Y.—^Levine v. Kosher Mat- 
zoths Baklng Co., 159 N.Y.S. 845, 
95 Misc. 565—^Elchom v. Negrin, 
168 N.Y.S. 98. 

Bxtza costs 

N.Y.—^Yankowitz v. Arkln, 167 N.Y, 
S. 995. 

88b Suit for couversiou 
Under the code, a city marshal 
may sue for conversion of property 
in his possession as resuit of lawful 
Icvy.—^Florea v. Shultz, 21^ N.Y.S. 
412, 127 Misc. 420. 

83. N.Y.—Friedman v. McHugh, 293 
N.Y.S. 346, 161 Misc. 856—Stand¬ 
ard Scale Supply Co. v. City of 
New York, 166 N.Y.S. 81. 

16 aJ. p 1002 note 7. 

8A N.Y.—Cassin v. Scala, 276 N.Y. 

S. 162, 153 Misc. 426—Mldtown 
Plottage Corporation v. Sullivan, 
227 N.Y.S. 367, 131 T^isc, 473— 
Schattner v. American Tobacco 
Co., 165 N.Y.S. 479, 100 Misc. 261 
—Gonick v. Goldfarb, 166 N.Y.S. 
226. 100 Misc. 118—MargoUes v. 
liSird, 186 N.Y.S. 448—^Montrose 
Farms v. Rogerson, 183 N.Y.S. 34 
—^Landesberg v. Marchitto, 180 N. 

T. S. 410—^Rlchardson v. Liehman. 
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of appeal.*® Numerous decisions are to ,be found 
in the reports in which various judgments and or¬ 
ders have been held to be appcalable*^ or not ap- 
pealable.** 


176 X.Y.S. 758—Roifera v. Black 
& White Cab Co., 176 N.Y.S. 473— 
Mora V. Kuntz, 175 N.Y.S. f36— 
S^avfnta v. Hickson, Inc., 171 N. 
Y.S. 221—Trans-Oceantc Tradirg 
Cj. v. Mjller, 171 N.Y.S. 220—Al- 
len V. Wolkoff, 166 N.Y.S. 1010. 

liafuiaC' ffanlsliae ordar 

Munic‘pal «ourt boing a court of 
record, action of Judure in refusinsr 
an order for crarnishee executio-n is 
subject to review only on appeal, 
not on mandamus.—Friedman v. Mc- 
Huch. 293 N.Y.S. 345, 161 Miae. 856. 

as. N.Y.—CasBin v. Scala, 275 N.Y. 
S. 162. 153 Mlsc. 425—Midtown v. 
Sullivan, 227 N.Y.S. 357, 131 Misc. 
478—S. L. & Co. V. Bock. 194 N. 
Y.S. 773. 118 Mlsc. 756—Byme v. 
Kassachusetts Mut Life Ins. Co„ 
5 N.Y.S.2d 776. 

aa. N.Y,—^Kuenzli v. Stone, 182 N. 
Y.S. 680, 112 Mlsc, 126—Mutual 
Braid Co. v. Jeffers, 174 N.Y.S. 730, 
106 Mlsc. 494—Greenbaum v. Gold- 
beriT. 172 N.Y.S. 744. 106 Misc. 206 
—Schattner r. American Tobacco 
Co.. 165 N.Y.S. 473, 100 Misc. 261 
—Goldman v. Rothstadt, 188 N.Y. 
S. 373—Van Brink y, Aaron, 187 
N.Y.S. 108—Hoi:er8 v. Bladc & 
Wblte Cab. Co„ 176 N.Y.S. 473— 
Mora V. Kuntz. 175 N.Y.S. 836— 
Greenstein v, J. Rothscbild & Co., 
170 N.Y.S. 536—Abraham v. 
Wilkes, 170 N.Y.S, 681. dismiss- 
inir appeal 168 N.Y.S. 350—Cum¬ 
mins V. Marsey, 168 N.Y.S. 596— 
Allen V. Wolkoff, 166 N.Y.S. 10X0. 

Ozdezs revlswable 

N.T.—Van Brink v. Aaron, 187 N.Y. 
S. 108—^Whlte Star Gara^e v. Ar- 
dizone. 176 N.Y.S. 31. 107 Misc. 237 
—Tichnor Bros. v. Tuozzo. 172 N, 
Y.S. i&S-^-^lodhelp V. Monarch 
Waisi* & Bress Co., 168 N.Y.S. 626. 

87» Ozder tnmsfeciiv causa 
N.Y.—^People ex rei. Wiesenthal v. 
Dunne, 186 N.Y.S. 452, 195 App. 
Div. 226. 

Ozder Tza&tSaff or danylnir opesdnff 
of daf anlt 

N.Y.—217 Front St. Metals & Rub¬ 
ber Corporation v. Klugr, 266 N.Y. 

S. 48, 143 Misc. 164. 

Order granMngr or tL&ayiitg Tacatlon 
of jQdgment 

N.Y.—Davidolf v. Chipomol. 166 N.Y. 

S. 996, 101 Misc. 291—^Van Brink 
V. Aaron, 187 N.Y.S. 108—J. m. 
Etzel CO. V. Rairchlld Sona 169 N 
Y.a 604. 


Other orders 

N.Y.—Whyte v. HaBslIl, 198 N.Y.S. 
511. 

16 C.J. p 1002 note 7 [b]. 

Under earlier provlslons of oode 
N.Y.—U. S, Cast Iron Pipe & Foun- 
dry Co. v. Hugrb S. Roberts & Co., 
187 N.Y.S. 95, 114 Misc. 560—Kem 
V. (7aledonian Ins. Co. of Scotland. 
178 N.Y.S. 340. 109 Mlsc. 178— 
Bendelarl v, B. S. Moss Theatrlcal 
Enterprises, 202 N.Y.S. 296—Beach 
V. Bongartz. 180 N.Y.S. 420—Ross- 
mann v. Serventi, 177 N.Y.S. 855. 

SR N.Y.—Chielewski v. Prudential 
Ins. Co. of America, 294 N.Y.S. 
574, 250 App.Div. 786. 

Orders not entered 
N.Y.—Karmel v. Ryan, 185 N.Y.S. 84. 
Jadffxnents by defanlt 
N.Y.—^Hirsch v. Zittenfeld, 185 N. 
Y S. 830—Berman & Lessenerer v. 
Phoenix Ribbon & Carbon Co., 179 
N.Y.S. 850—^Rosenberg* v. Case Ho- 
tel Co.. 166 N.Y.S. 760—Hili v. An¬ 
drews 164 N.Y.S. 224. 

15 C.J. p 1002 note 97 [b]. 

Zinal orders 

Order vacatlngr Service of sum- 
mons is flnal order in an action. not 
in a Bpecial proceedingTr and is not 
appealabla—^Tarpey v. Jersey Co-op. 
Realty Co., 163 N.Y.S. 267, 98 Misc. 
302, denylng reargument 162 N.Y.S. 
665. 

Saperseded order 

Order openlngr defendan^s default 
on payment of costs was superseded 
by a subsequent order denyingr the 
motion to open the default and was 
not appealable.—Berman & Lessen- 
ger V. Phoenix Ribbon & Carbon Co., 
179 N.Y.S. 850, 

Orders gxaating' or deayfnff inter, 
pleader 

N.Y.—Oddo V. Smith, 183 N.Y.S. 4_ 

S^venta v. Hickson, Inc., 171 N.Y. 
S. 221. 

Order granttnff or denyiniT vacatlon 
of sezvlco of stinuxmns 
N.Y.—^Kilpatrick v. Tucker, 176 N.Y. 
S. 708—Greenstein v, J. Rothschild 
& Ca, 170 N.Y.S. 136. 

Order denying* transfer of oanse 
N.Y.—^Kopisar v. Paley, 219 N.Y.S. 
82, 128 Mlsc. 463. 

Denylnff xnotion for bm of partton- 
lars 

N.Y.—Greenspan v. Park I*aundry 
Co., 231 N.Y.S. 684, 133 Mlsc. 409. 
Orders rel atln g* to 
foro tzial 

(1) Orders grantingr or denylng 
examination.—Greenspan v. Park 
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Laundry Co„ 231 N.Y.S. 584, 183 
Misc. 409—Godhelp v, Monarch 
Waist & Dress Co., 168 N.Y.S. 526. 

(2) Refusal to vacate order for 
examination before trial.—Godhelp v, 
Monarch Waist & Dress Co., 168 N. 
Y.S. 626. 

Order dlsmlBslng oomplalnt 
N.Y.—Schattner v. American Tobac¬ 
co Co., 165 N.Y.S. 479, 100 Misc. 
261—Rogers v. Black & White Cab 
Co., 176 N.Y.S. 473—Cummins v. 
Marsey, 168 N.Y.S. 596—Allen v. 
Wolkoff. 166 N.Y.S. 1010. 

Order grantlng or denylng Jndfinnent 
on pleadings 

N.Y.—^Mutual Braid Co. v. Jeffers, 
174 N.Y.S. 730, 103 Misc. 494— 
Goldman v. Rothstadt, 188 N.Y.S. 
373. 

Order grantlng snxuinary Jndgment 

N.Y.—Byrne v. Massachusetts MuL 
Life Ins. Co., 6 N.Y.S.2d 776. 

Orders on xnotions dlreoted at Jndg- 
ment 

(1) Order on a motion to vacate, 
amend, or modify Judgment rendered 
on a trial without a jury.—Qonick 
V. Goldfarb, 165 N.Y.S. 226, 100 Mlsc. 
118. 

(2) Denying motion to vacate 
judgment where judgment entered 
upon Service of summons was val- 
id.—Companelli v. Romono, 249 N. 
Y.S. 38, 140 Mlsc. 72. 

(3) Order denying motion to va¬ 
cate default judgment as havlng 
been improperly entered by clerk 
without inquest after defendants’ de¬ 
fault on trial.—Cassin v. Scala, 276 
N.Y.S. 162, 153 Misc. 425. 

(4) Order amending judgment for 
plaintiff, by inserting recital that 
counterclaim had been dismissed on 
merits.—Greenbaum v. Gk)ldberg, 172 
N.Y.S. 744, 105 Misc. 206. 

(6) Order denying motion to 
amend judgment.—Begun v. Sllber- 
stein, 179 N.Y.S. 4C9—Trans-Oceanlc 
Trading Co. v. Mulier, 171 N.Y.S, 
220 . 

(6) Order denying motion to va¬ 
cate or modify judgment—^Ashton 
Holding Co. v. Goldberg, 196 N.Y.S. 
639—Baker Rim & Auto Supply Co. 

V. Rutherford, 165 N.Y.S. 366. * 

(7) Order denying motion to set 
aslde inquest and vacate default 
judgment agalnst defendant.—Clai> 
risio V. Coney Island & B. R Co., 
172 N.Y.S. 183, 104 Misc. 592. 

(8) Order granting or denying mo¬ 
tion to vacate executlon.—Davldoff 
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V. Chipornoi, 166 N.T.S. 996, 101 
Misc. 291. 

(9) Order denyingr summary judg- 
ment.—Swlmmer v. Sllverman, 218 
N.T.S. 315, 128 Misc. 444. 

Hsxilal of rolieaElnGr 

N.T.—^Kom V. Garflnkel, 9 N.T.S.2d 

20 . 

Otlier orders 

(1) Order grantlng defendant*8 
motion that no other body execution 
issue.—Goldstein Scrap Iron & Steel 
Co. V. Wallace. 169 N.T.S. 445. 

(2) Order denying motion to set 
asile settlement of summary pro- 
ceeding had hefore trial.—Goldstein 
V. Orlinsky, 168 N.T.S. 604. 

(8) Order vacating general ap- 
pear^ce and ahswer on openlng of 
default is not appealable.—^Lowen- 
stein V. Royal Jewelry Mfg. Co., 169 
N.T.S. 994. 

(4) Order made in munlcipal 
court, reauiring nonresident. to glve 
securlty for costs.—Gary v. Cham- 
bers Bros-, Furrlers, 169 N.T.S. 1051, 
103 Misc. 257. 

(0) Order Imposlng improper 
terms on failure to flle pleadlng on 
attomey.—^Abraham v. WHkes, 170 
N.T.S. 631, dismissing appeal 168 N. 
T.S. 360. 

(6) Order grantlng stay until pay- 
ment of costs of former actlon by 
one having permisslon to bring ac¬ 
tlon in forma pauperis.—Johnson v. 
Interborough Bapid Transit Co., 164 
N,T.S. 23. 

<7) Order staylng plaiutlff from 
proceeding with trial of the action 
pending trial of an action in the su¬ 
preme court brought by defendant. 
—^Richardson v. Lehman, 176 N.T.S. 
758. 

(8) Order made on retaxation of 
costs.—Greenbeisr v. Hurlburt Motor 
Truck Co.. 172 N.T.S. 459. 

(9) Order denying* motion to va¬ 
cate order granting new trial.— 
Trans-Oceanic Tradlng Co. v. Mulier, 
171 N.T.S. 220. 

(10) Informal Indorsement, signed 
by Jddge in summary proceedings by 
landlord in munlcipal court, that *'up- 
on stlpulation flled herein, and all 
papers, landlord’s petltion dls- 
mlssed.”- 7 -Toungsters’ Realty Corpo¬ 
ration V. Oliver, 180 N.T.S. 26. 

(11) Order grantlng motion direct- 
Ing clerk to accept answer for fll- 
Ing, and to die same nunc pro tunc 
as of certain date.—^Rosenberg v. 
Block. 180 N.T.a 415. 


(12) Order grantlng motion for 
commission to take deposition of 
wltnesses.—Bermingham, Prosser & 
Co. V. Shea, 181 N.T.S. 883. 

(13) Order in summary proceed- 
ing, denylng landlord^s motion for 
order directing clerk to dellver war- 
rant.-—Tauszig v. Kantor, 188 N.T. 
S. 92. 110 Misc. 366. 

(14) Order granting stay of issu- 
ance of warrant in summary pro- 
ceedings.—^Kuenzll v. Stone, 182 N.T. 
S. 680, 112 Misc. 125. 

(16) Order givlng defendant leave 
to answer.—^Van Brink v. Aaron, 187 
N.T.S. 108. 

(16) Order denying motion to re- 
store action to calendar, with leave 
to renew on proper papers on pay- 
ment of costs.—^Doctors Service 
Corps v. Budd, 206 N.T.S. 654, 123 
Misc. 935. 

15 C.J. p 1002 note 7 tcl. 

Xere mUngs not appealable 
‘N.T.—^Pirkner v. Great Atlantic & 
Pacidc Tea Co., 11 N.T.S.2d 716, 
171 Misc. 2—-Mutual Braid Co. v. 
Jeffers, 174 N.T.S. 730, 106 Misc. 
494—Blrd v. Samuel L. Bavis 
Const. Co., 173 N.T.S. 162. 

89. Beentxy of Jndgxnant 
Defendant is not deprived of ben- 

edt of appeal from municlpal court 
judgment entered by clerk because 
plaintiff subseauently entered anoth- 
er Judgment.—Godwln v. Hauer, 227 
N.T.S. 355, 131 Misc. 772. 

90. N.T.—^Hlmmel v. Mutual L. Ins. 
Co.. 156 N.T.S. 608, 93 Misc. 191. 

Timely appeal neoessary 
N.T.—^Hunter Waist Co. v. Rothman, 
181 N.T.S. 456. 111 Misc. 378— 
Rubenstein v. Lubelsky, 194 N.T.S. 
761—^Whyte v. Hansill, 193 N.T.S. 
511. 

Extenslon of time 
Appeal from order denying motion 
to set aside judgment cannot extend 
the time to appeal from the Juder- 
ment.—Gonlck v. Goldfarb, 165 N.T. 
S. 226, 100 Misc. 118. 

91. Payment of fees on miiig 

(1) Clerk is Justided in refusing 
to die notice of appeal where fee 
was not prepaid.—^Block v. Israel, 
181 N.T.S. 464. 

(2) Where appellanrs attomey in 
good faith duly dled notice of ap¬ 
peal with clerk of municlpal court 
but through Inadvertence the fee dld 
not accompany the notice, the clerk 
may be required to accept the fee 
tend^ed after explration of the time 
for appealing, and reczulred to die 
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the notice of appeal as of the date 
recelved.—Block v. Israel, 181 N.T. 
S. 454. 

Setting ont order appealed from 
N.T.—Bergoff v. Park Row Bazaar, 
184 N.T.S. 477. 

92. Uaxkiiig of ezhlblts 

Marfcing of exhibits for identi- 
dcatlon is mere duestion of practlce, 
and there Is no rule absolutely pre- 
cluding the party offering them from 
opportunity of having them consid¬ 
ered by appellate court mcrely be¬ 
cause identidcation mark may have 
been omitted at trial.—Gordon v. 
Christenson, 185 N.T.S. 112. 
Objections not ralsed below 

Objection that defendant recov- 
ering judgment against codefendant 
did not comply with statute requiiv 
Ing written demand for such Judg¬ 
ment. made for drst time on appeal. 
was too late.—^McC’*OTken v. Spiegel, 
216 N.T.S. 661, 127 Misc. 496. 

93L Bight to make 

Munlcipal court had no power to 
xnake order declaring that appellant 
had walved his right to “make a 
case.*’—Julius Blum & Co. v. Amlron 
Supply Co., 170 N.T.S. 376, 103 Misc. 
508. 

Settlement of case 

(1) Settled case Is necessary.— 
Toungsters' Realty Corporation v. 
Oliver, 180 N.T.S. 26—Finkelstein v. 
Friedman, 164 N.T.S. 822. 

(2) Trial Judge on settlement of 
case may abrldge record so that re- 
tum shall contain so much of evl- 
dence only as is material to aues- 
tions to be ralsed.—^Adler v. Condeld, 
283 N.T.S. 778. 1&7 Misc. 420. 

(3) Municlpal court has no power 
to make an order declaring that 
plaintiff has walved his right to have 
a case on appeal settled.—Bendelari 
! v. B. S. Moss Theatrical Enterprises, 

202 N.T.S. 295. 

(4) Motion to send retum back to 
trial Judge to incorporate all of ste- 
nographer*s mlnutes of trial wonld 
be denied where it was not claimed 
that retum as settled by trial Judge 
dld not fully present alleged error 
which plaintiff sought to review.— 
Adler v. Confleld, 283 N.T.S. 778, 167 
Misc. 420. 

Amcoidineait of case 
After case on appeal to appellate 
term was settled by trial Justlce ol 
municlpal court, it was not subject 
to amendment, especially after ap¬ 
pellate term had beard and dlsposed 
of same.—Standard Scale Supply Co. 
V. City of New Tork, 166 N.T.S. 8L 

94. N.T.—Waydale Corporation v. 
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mutions to dismiss appeals,*® and the scope and | extent of review on appeal.®* Numerous other de- 


P<»ftrlnuLn. 248 K.Y.S. 299. 128 Misc. 
714. 

IS CJ. p 1003 note 8. 

OoBteuts 

Record must contain Judurment or 
order appeali^d from or appeal will 
be diatniaaed.—Waydale Corporation 
V. Pc^arlman, supra—Kressel v. Brook- 
lyn City R. Co.. 187 N.Y.S. 190—Kar- 
mel V. Hyan. 185 N.Y.S. 84—^Aurora 
Operating Cr>. v. Doman. 184 N.Y.S. 
585 —Soling^^r v. Mawen. 184 N.Y.S. 
494—Kohn v. Barrett, 184 N.Y.S. 480 
—Bcrproir V. Park Row Bazaar, 184 
N.Y.S. 477—Cohen v. National Ladies* 
Specialty Corporation. 1S2 N.Y.S. 885 
—Loft Realty Co. v, Clayden, 164 
N.Y.S. 692. 

Appellata Conti Ixmnd by raoord 
N.Y,—Cohen v. National LtOdles* Spe- 
cialty Corporation. 182 N.Y.S. 883. 

Staiu>fftaph«c*a xniimtaa 
<I) Where party. in support of 
motion for new trial, obtained and 
pald for copy of atenosTapher*s min- 
utes. he waa entitled to flle such 
copy with clerk on appeal.—Derre v. 
Dlegtrs & Clust, 170 N.Y.S. 855. 

<3} Absence of steno^rrapher^s min- 
utes does not deprlve plaintilf of his 
right to appeal.—Lehman-Bleyer Pa¬ 
per Co. V. Public Bank of New York 
City, 166 N.Y.S. 707. 

Saoozd oootrola ovor brlef 
N.Y.—^Florea v. Friedmazt. 167 N.Y.S. 
269. 

Adding to record 

Where defendant*8 letter to plaln- 
tiir waa excluded from evldence 
wben offered by defendant, and de- 
fendanfa attomey did not aak that 
it be marked for identiflcatlon, but, 
after the record on appeal had been 
flled, obtained order retumini: it to 
the municipal court for correetion. 
and made motion that the letter bc 
marked and sent up with the record 
OQ appeal from the judsment. such 
motion should not have been denied. 
but. in the absence of claim by plain- 
Uff the instrument submitted on the 
motion was not the one offered on 
trial, it should have been marked and 
placed in the record. to enable the 
appellate term to detern^ne the ques- 
tion of ita admisslbllity on the ap¬ 
peal from the judgment.—Qordon v. 
Christenson. 185 N.Y.S. 112. 

S6. N.Y.—Schults T. De Hart. 153 
N.T.S. 989. 

ML N.Y.—Garvey r. Stickland. 158 
N.Y.S. 322. 94 Mlsc. 315. 

BedTenses aoi pleaded or proved not 
oonsidated 

N.Y.—London Guarantee A Accident 
Co. V. Marine Repair Corporation. 
199 N.Y.S. 237. 120 Misc. 596. re- 
verslnr 195 N.Y.S. 492. 


Kattars not In case on appeal not 
oonsldaared 

N.Y.—Rosenbaum v. National Acc. 

Soc.. 167 N.Y.S. 326. 

Aa determiaed by record 

(1) Matters in brief, not recited 
or susseated in the record, cannot 
be considered.—Qiardina v, Bonanno, 
184 N.Y.S. 478. 

(2> In proceedings by landlord 
against tenanis, the record on appeal 
from municipal court does not war- 
rant the appellate term passingr on 
the question whether the exclusion 
of the tenants' names from a direc- 
tory board in the hallway of the of¬ 
fice building constituted an actual 
partial eviction, where it appears 
that the parties whose names were 
excluded were not the tenants. but 
some of their undertenants, in the 
premises without the landlord’s con- 
sent, express or implied, in violation 
of the terms of the lease.—434 
Broadway Realty Corporation v. 
Stone A Schleimer, 184 N.Y.S. 678. 

(3) If respondent landlord did not, 
on appeal by its tenants in its pro- 
cecdinffs agalnst them, intend to 
Press the point that the record did 
not warrant the appellate term pass- 
ing on a question which was ex- 
pressly mentioned in its motion for 
flnal order in the trial court. there 
should be some stipulation to such 
effect.—434 Broadway Realty Corpo¬ 
ration V. Stone A Schleimer. supra. 

(4) Under Municipal Court Code S 
6 subd 6. and Arbitration Rules, rules 
2 and 3, a iudsrment on award of 
arbitrator can be reversed on appeal 
only where error appears on the rec¬ 
ord.—Pullman v. George V. Eliis 
Plumbing A Engineering Co.. 168 N. 
Y.S. 34, 102 Misc. 62. 

<5) Where parties on appeal have 
stipulated that record containa ali 
XMipers on which the court below act- 
ed in rendering Judgment. and rec¬ 
ord contains no affidavit of bona | 
fides, as provided for in Code, judg- 
I ment must be reversed, on ground 
that lower court had no Jurisdiction. 
—^Nilea V. Seeler. 181 N.Y.S. 20. 

J^nxlsdietloaal qnevtiosui 
Where. when defendant appeared 
specially to object to Jurisdiction of 
the municipal court, that court er- 
roneously permitted plaintlff to 
amend the pleadings, on appeal. in 
passing on the question of Jurisdic¬ 
tion. only the summons and original 
complaint can be considered.—Gerken 
V. Gerken. 199 N.Y.S. 169. 

SCOtioiL not dlsposed of 
Where, pending determinatlon of a 
motion for a new trial made by 
plaintiff at the trial In municii>al 
court» she made another similar mo¬ 
tion based on newly discovered evi- 
dence^ but the court decided the 
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earlier motion In favor of plaintlff, 
without dlsposlng of the second mo¬ 
tion, the second motion is not before 
the court on appeal from the order 
granting a new trial, and will not be 
passed on.—Biegeleisen v. Cohen, 192 
N.Y.S. 321. 

Settlag asida verdlct withoat xeasons 

Where order of municipal court 
setting aside verdict does not recite 
grounds for setting It aside, appel¬ 
late court is obliged to assume that 
order was granted on exceptlons tak- 
en at the trial. and where no excep- 
tions were taken at trial, order must 
be reversed.—Klass v. Ph. Davis A 
Co., 182 N.Y.S. 885—Griffln Roofing 
Co. V. Seeman, 182 N.Y.S. 883. 

Order granting iiew txlal 

(1) Order granting new trial In ac- 
tlon tried without Jury should not 
be affirmed, unless It afflrmatlvely 
appears that there was some suffi¬ 
cient ground therefor.—^Wm. Klee- 
man A Co. v. United Gem Stores* 189 
N.Y.S. 67. 

(2) In landlord'8 summary dlspos- 
sess proceedings, where verdict for 
tenant has been set aside and new 
trial directed. trial Judge's declsion 
will be affirmed by appellate term, 
where record does not present ques¬ 
tion of law apparently determlnative 
of issues between parties.—^Lederman 
V. Rosen. 181 N.Y.S. 375. 

Amenfling to conform to 

pzoof 

Appellate term has power.—^Alex¬ 
ander V. Sola, 185 N.Y.S. 869—Si- 
mon Zinn, Inc., v. Herman, 184 N.T. 
S. 502. 

QueetioBS of foct 

(1) Where ver there Is a dispute as 
to any particular fact, the appel¬ 
late torm should regard the question 
as determined in accordance with 
defendant'8 verslon. the trial Justice 
having glven Judgment for defend¬ 
ant.—^Van Sant v. Perry, 174 N.Y. 
S. 658. 

(2) On conflicting evldence verdict 
of Jury should not be disturbed.— 
Pineus V. Geo. W. Millar A Co.. 199 
N.Y.S. 627. 

(3) Where there is no evldence to 
sustain findlng of defendanfs neg- 
llgence on which plaintiff recovered, 
Judgment of the appellate term af- 
firmlng Judgment of the municipal 
court will be reversed. and complaint 
dismissed.—^Lang v. Hudson A M. R. 
Co.. 156 N.Y.S. 801, 171 App.Div. 898. 

SEatters in disoretloa. of trlol oonrt 

On appeal from munlcipad court, 
where appellate court had granted 
new trial, to allow defendant oppor- 
tunity to litigrate an issue, the trial 
court, in granting defendant^s motion 
to amend. to plead such matter. did 
not abuse its discretion in faillng to 
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cisions cansider and determine various questions re- j lating to disposition of cause,^^ jurisdiction after 


Impose costs as a condltion.—^Mun- 
dler V. Palmer, 165 N.Y.S. 987. 
Frestmiptions 

(1) Where record does not show 
that any of the Jury in the municipal 
court had actualiy been Questloned 
before a demand for a jury of 
twelve, except the opinion of the 
Justi ce that the demand was made 
durinff "the examlnatlon of tales- 
men,” the demand wlll be held to 
have been made at the proper time. 
—Palamara v. New York Rys. Co., 
168 N.Y.S. 604. 

<2) On objection to a second mo- 
tlon to restore a case to the trial 
calendar of the municipal court, that 
the costs on denial of the flrst mo- 
tlon had not been paid, it must be 
held, where the second motion was 
made before the same justice who{ 
heard the flrst, that he gave his leave 
to make it.—Rossmann v. Serventi, 
177 N.Y.S. 855. 

(3) In action in municipal court, 
where, at the close of plalntllTs 
case, defendants moved to dismiss 
the complaint for plaintilTs failure 
to prove his case whereupon plain- 
tilf moved to amend to conform 
pleadings to proof, and the court 
took both motions under advisement, 
but, there was nothing In the record 
to Indicate that the amendment was 
allowed, it wlll be assumed, on ap- 
peal from judgment for plaintilf. that 
the amendment was allowed.—Wolf 
V. Rabuschansky, 192 N.Y.S. 800. 

Saverslble orron 

N.Y.—^Hotel Touraine v. Waite, 113 
N.Y.S. 19, 61 Misc. 64—Weissberg 
V. Kaplan, 192 N.Y.S. 323—Kindler 
& Collins V. Blythe, 192 N.Y.S. 274 
—Randell v. Pollack, 191 N.Y.S. 
306—Wright v. Oldsmobile Co. of 
Brooklyn, 190 N.Y.S. 712—Lefko- 
witz V. Leblang. 187 N.Y.S. 620— 
Burkwitt v. New Jersey Fldelity 
& Piate Glass Ins. Co., 182 N.Y. 
S. 68J9—^Weissman v. Greenberg, 
157 N.Y.S. 204. 

Baxmlew exrors 

N.Y.—Croger v. P. A. Sales Co., 174 
N.Y.S. 126, 105 Misc. 620. 

97. Beadbxing JndgmeiLt 

(1) Appellate term does not render 
judgment on appeal from judgment 
of municipal court.—Chmielewski v. 
Prudential Ins. Co. of America, 294 
N.Y.S. 574. 250 App.Div. 786. 

(2) Where defendants admitted 
that they received sum of which 
plaintilf was entitled to one half 
under contract as construed on ap- 
poal from municipal court, it is not 
necessary to order a retrial of the 
action, but appellate term can direct 
judgment for plaintilf.—Stem v. 
Proman, 190 N.Y.S. 848, 117 Misc. 
180. 


(3) A judgment in conversion, er- 
roneously requiring retum of the 
chattels, can be cured by the appel¬ 
late court, if there is competent evi- 
dence of the value of the goods.— 
Handlor v. Perlberg, 158 N.Y.S. 706. 
Modifioatioa of jndgmeDt 

In action against railroad by in- 
jured employee, it was held that 
judgment overruling plaintilTs de- 
murrer to defendant*s answer, and 
dismissing plaintilTs complaint 
would be modified by permitting 
plaintilf to withdraw his demurrer 
within twenty days, and, as modi¬ 
fied, the judgment would be affirmed. 
—Corico V. Smith, 164 N.Y.S. 190, 
178 App.Div. 33, modifying 161 N.Y. 
S. 293, 97 Misc. 447. 

Beduotiosi of VMdict or jndgmeait 

(1) Where amount of judgment in 
municipal court arrived at below in- 
cluded by inadvertence an amount 
admittedly deductible, the judgment 
will be modified, by deductlng that 
sum, with interest—Stillman v. Rees 
& Rees. 180 N.Y.S. 69. 

(2) Where evidence did not sup- 
port municipal court*s finding of 
damages, it was held that new trial 
should be granted instead of reduc- 
ing recovery to amount which the 
court might have awarded.—^Rosal- 
sky V. Sacks, 167 N.Y.S. 268. 

(3) Although there is nothing in 
the record to warrant amount of ver- 
dict where defendant conceded ver- 
dict against it for three hundred flf- 
ty-seven dollars would be support- 
ed, and the court finds evidence that 
would support verdict for three hun¬ 
dred flfty dollars, or three hundred 
seventy-one dollars and twenty-live 
cents, if plaintilf will file stipulation 
reducing judgment to three hundred 
fifty-seven dollars, the judgment will 
be modified and alHrmed.—^Davls v. 
Genuine Panama Hat Works, 181 N. 
Y.S. 242. 

(4) If the inclusion of unproved 
items in judgment of municipal court 
were the oniy appearing error, the 
appellate court might accept the re- 
spondcnfs olfer to reduce by exclud- 
ing such items, but where there are 

I other errors, tWs defect merely em- 
phasizes the inaccuracy and infirmi- 
ty of the judgment.—^Richard v. P. 
Franz & Co., 182 N.Y.S. 882. 

(5) In an action on contract to 
furaish Work and materials in altera- 
tion of building, with counterclaim 
for failure to fully perform contract, 
testimony that it cost defendant 
“about" forty-eight dollars to do the 
Work which plaintilf failed to do is 
too indefinite to warrant appellate 
court in arbitrarily deducting that 
amount from a judgment of one hun¬ 
dred dollars in favor of plaintilf.— 
Nelson v. Ritter, 186 N.Y.S. 92. 
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(6) Where record leaves no doubt 
that municipal court Intended to flnd 
Judgrment for plaintlfTs for amount 
of their claim, subject to certain re- 
duction, and the trial justice er- 
roncoualy accepted amount set forth 
by plalntllfs In summons, instead of 
the amount proved at trial and al- 
leged in plaintilfs’ bili of particulars, 
Judgment will be reduced, and. as 
modified, affirmed.—Cusatl v, Mat- 
thes, 191 N.Y.S. 311. 

Ordcring new tzlal 

(1) Where record of the evidence 
on appeal from the municipal court 
is in such a confused and unde- 
veloped state that the theory on 
which the trial court reached a de- 
cision as to an amount due cannot 
be ascertained, except by conjecture, 
a new trial will be ordered.—Gins- 
berg v. Nouvelle Dress Co., 167 N.Y, 
S. 310. 

(2) Where action of municipal 
court in ordering judgment dismiss¬ 
ing complaint to be changed to judg¬ 
ment for complainant was unauthor- 
Izcd, on appeal the order would be 
modified, by allowing vacation of 
judgment and new triaL—^Parker V. 
Beim, 169 N.Y.S. 692. 

(3) Although essential facts are 
conceded or undisputed, appellate 
term, on appeal from municipal court, 
on reversing judgment, cannot dis¬ 
miss complaint where no motion to 
dismiss was made.—^P. & *Q. Card & 
Paper Co. v. Fifth Nat Bank, 172 
N.Y.S. 688. 

(4) Where justice in municipal 
court by final order dismissed land- 
lord's petition on the ground that 
the court had no jurisdiction,. and 
on appeal in the appellate term, re¬ 
spondent conceded that the action of 
the justice was erroneous, the order 
will be reversed and new trial grant¬ 
ed.—Beigelman v. Kennedy, 185 N. 
Y.S. 830. 

(5) Where court dismissed com¬ 
plaint for breach of contract, on con- 
struing contract as to price against 
plaintilf, court on appeal will reverse, 
and order new trial in the interest 
of justice, the construction of the 
contract raising a question whether 
there had been a meeting of minds, 
an issue not passed on.—Hom v. 
Schein, 185 N.Y.S. 851. 

(6) In an action for alleged bal- 
ance due under written contract for 
installing fixtures and under an oral 
agreement for additionaJL work, in 
which action defendant counterclalm- 
ed for failure to Install fixtures 
within agreed time, disznissal of both 
the complaint and the counterclaim 
was held so inconsistent as to re¬ 
quire a new trial.—^Krasnove v. 
Schelt 199 N.Y.S. 33. 
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rcmand,^® and liability on appeal bonds or undcr- 
takinjjs.®® 

d. Other Ootirts 

Othttr courU of the state of New York eonsidered. 

Other courts which have from time to time ex- 
isted or stili exist in New York, and as to which 


decisions are found are the court of claims, sce the 
CJ.S. title States § 206 et seq, also 57 CJ. p 289 
note 4a— p 294 note 87; the superior courts the 
courts of common pleas the courts of special ses- 
sions, see the CJ.S. title Criminal Law § 123, also 
16 CJ. p 152 notes 67, 68; the district courts 
the children^s court the domestic relations court 
of the City of New York;® the police courts;® and 


<7) Wher«* form#»r decislon In mu- 
nicipal court require d that verdict 
ahould have directed for plain- 

tlff, and no motion therefor was 
made, the cause, on appoal from that 
Judjpnient in favor of defendant dis- 
misslna complaintt must bt* sent back 
for a new trial, to be properly dis- 
posed of by trial Judge.—Rose v. 
Hoaalind Rcalty Co., 164 N.Y.S. X7S. 

<8> In view of libera! provlsions 
of Municipal Court Code f S3, in or- 
der to promote substantlal Justice, 
plaintlff should after reversal of 
fodgment for defendant in an action 
on account stated, be allowed on 
proper terms to amend his complaint 
tn court below to show his employ- 
ment by defendant.—SSimet v. Cohen» 
175 N.T-S. »7. 

Umitsd nov tzisl 

<1) For assossment of damages 
only. where only error of court was 
In failing to instruet on damages. 
—Kaplan v. Krauss, 271 N.Y.S. 13, 
151 Misc. 123. 

(2) Where the aflldavlts for and 
against motion to vacate default 
for fallure to serve process are 
sharply contlicting, and truth cannot 
be determlned therofrom, order deny- 
Ing motion wlll be reversed, and 
gnratton sent back to be tried oral- 
ly.—Kom V. Karo, 180 N.Y.S. 644. 
PfaanisalTig oomplalnt 

On appeal from Judgment for plaln- 
ttlf in action in municipal court for 
runninc in plaintlfTs directory de- 
fendanfa fall page advertisement, 
defended on the ground that the ad¬ 
vertisement was not publlshed *'in 
opposite laat page of dlrectoryf" as 
contracted for, where the .evidence 
waa uneontmdicted that the contract 
was altered by plaintilTs agent aft¬ 
er ita recelpt from defendant, by in- 
sertlng after the quoted worda the 
words **if posstble,’* and the action 
was brought on It in snch altered 
form, the court would not only re¬ 
verse the cause, but would also dls- 
ailss the complaint—^National Gar- 
ment Hetailers* Asa*n v. Seidet 135 
K.Y.S. 365- 

J Wf soS of fonssr zevecaal 

Jndgment of dismissal, rendered by 
nmnlelpal court will be reversed, 
where slmltar judgment was re- 
verssd on former appeal, and there 
was no substantlal dilferenee in rec¬ 
orda on the two appealsw—Rosenbauni 
V. National Acc. Soo., 157 N.Y.S, 325. 


9& N.Y.—Ppople v. McDermott Bairy 

Co., 153 N.Y.S. 136, 00 Misc. 396. 

On afflnnaiLoe of order opening de- 
fanlt 

%Vhere appellate term aflElrmed mu¬ 
nicipal court*s order granting de¬ 
fendentes motion to open up default 
on terms and denied defendant*s 
motion for resettlement of the order 
of afflrmance so as to grant either 
leave to renew origlnal motion or an 
eztcnsion of time wlthin which to 
comply wlth the terms, municipal 
court on new facts presented had 
power to entertain motion to open 
defendant^s default and properly 
granted an extension of time within 
which to comply with the terms on 
which default was opened.—^Phoenix 
Rlbbon & Carbon Co. v. Lebovit, 299 
N.Y.S. 991, 252 App.Dlv. 488. 

Snlt on. contract 

Provlslon in contract wlth city for 
delivery of ashes that borough pres- 
ident*s determination of ali questions 
in relation to quantities or qualities 
of materials should be conclusive on 
contractor did not preclude suit on 
contract after borough presidenfs 
disallowance of claim, in view of ap¬ 
pellate term*s decision in former ac¬ 
tion on contract authorizing com- 
mencement of new action after sub- 
mitting dlspnted question of delivery 
to borough president—Moran Bros. 
Contracting Co. v. City of New York, 
278 N.Y.S. 173, 154 Misc. 802. 

99. Slmely suit necessaxy 
N.Y.—North Side Hoisting Co. v. 

Southern Surety Co., 167 N.Y.S. 

903, 94 Misc. 167. 

On aArmaaoe 

Surety on undertaking on appeal 
from Judgment denying enforcement 
of mechanic's lien, but rendering 
personal Judgment, was liable on af¬ 
flrmance, where the undertaking was 
condltloned on affirmance or dis¬ 
missal of appeal, and not on sustain- 
ing the lien.—^Nortb Side Hoisting 
Co. V. Southern Surety Co., 167 N.Y. 
a 903, 94 Misc. 167. 

!• N.Y,—^Paget v. Stevens, 38 N.B. 

373, 143 N.Y. 172, reversing 28 N. 

Y.S. 549, 8 Misc. 23$. 

16 aj. p 1003 note 14. 

SL N.Y.—^Paget v. Stevens, supra. 

15 C.jr. p 1003 note 15. 

Abollshed by Const.X895 art 6 | 5. 

3. N.Y.—Mittnacht v. Kellermann, 

13 N.B, 28, 145 N.Y. 461, 26 N.Y. 
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Wkly.Dig. 437—^Rosen v. Rosen- 
thal, 48 N.Y.S. 790, 22 Misc. 143— 
Douglass v. Seiferd. 41 N.Y.S. 289, 
18 Misc. 188, 76 St.R. 693—Mal- 
kemesius v. Pauly, 39 N.Y.S. 1095, 
17 Misc. 371. 

16 C.J. p 1003 note 17. 

4. Conrt of Umltsd JnxiEkUction 
N.Y.—In re Sisson, 274 N.Y.S. 867, 

152 Misc. 806. 

5. Court of Itmlted Jurlsdlctlon 

(1) In general.—Myers v. Myers, 
6 N.Y.S.2d 907, 169 Misc. 32, reversed 
on other grounds 8 N.Y.S.2d 379, 255 
App.Dlv. 699, reargument denied 9 
N.Y.S.2d 896, 266 App.Div. 807. 

(2) The domestic relations court 
of the City of New York is a stat- 
utory court of limited Jurisdiction. 
—^Anonymous v. Anonymous, 16 N.Y. 

S. 2d 26, 172 Misc. 349. 

Not oximinal court 

(1) In general.—^In re Grenier, 1 
N.Y.S.2d 236, 165 Misc. 784—Wignall 
V. Wignall, 298 N.Y.S. 261, 163 Misc. 
910. 

(2) Proceedings in the famlly di Vi¬ 
sion of the domestic relations court 
are not criminal, and the district at- 
torney has no stonding in the domes¬ 
tic relations court .—Zy v. Zy, 13 N. 

T. S.2d 416. 

Terzitoxlal Umits 

Where domestic relations court of 
New York City has Jurlsdlctlon, proc¬ 
ess of court wlll reach respondent or 
petltioner in other counties of state 
with same effect as mandates of 
county courts, but court must flrst 
have Jurisdiction.—^Young v, Young, 
277 N.Y.S. 821, 164 Misc. 713. 

JhxlsdiotloiL 

(1) The court has no equity Juris¬ 
diction except as incident ;to the Ju- 
rlsdictional powers conferred on It 
by the legislature under the seqtion 
of the constitution dealing with in¬ 
ferior local courts.—^Kastner v. ICast- 
ner, 7 N.T.S.2d 282, 169 Misc. 269. 

(2) The court has no power to In¬ 
quire into the valldity of a dlvorce 
decree or a marrlage contract ex- 
oepting as an incident to the power 
to provide support and malntenance 
for a spouse.—Carbone v. Carbone, 2 
N.Y.S.2d 869, 166 Misc. 924. 

a N.Y.—^People v. New York Po- 
lioe Bd., 9 Hun 222—Deposlt V. 
Vail, 5 Hun 310, 



21 C.J.S. C0UBT8 §281 

the marine court of the city of New York,^ which portions thereof which have bcen given either con- 
was the prodecessor of the present cily court of the currently or exclusively to other courts.^^ 

City of New York, discussed above in subdivision t., i ^ - . , • ■ r • 

c (2) of this section. Inere are also decisions relating to such inferior 

courts as county courts,i2 rccorders' courts;i3 
Surrogates’ courts of New York see infra ^ and municipal courts.^^ There have been decisions 
298-^10. relating to appeals from inferior courts to the su¬ 

perior court,15 the jurisdiction of the superior court 
8 280. North Carolina when such an appeal is takcn being derivative 

^ only.16 

In North Carolina there are decisions relating to su¬ 
perior courts, county courts, recorders» courts, and mu- $ 281 iSInr+fi 
nlcipal courts. ^ 

In North Dakota there are decisions relating to dls- 
In North Carolina there are decisions relating to courts, county courts, and tribunais of conciiiation. 

the superior courts,^ which are courts of general There have been decisions relating to the district 
jurisdiction,® and which^ exercise equity powers.i® court,ii which has general jurisdiction, including 
Their jurisdiction is unlimited, except in the sense power to hear and determine ali matters which can 
that it has been narrowed by the carving out of be made the subject of a civil action or proceed- 


Authority of polioe Jnstice 
Police justice is authorized to Is- 
sue warrant to commissloners of 
Public charities and corrections 
agalnst the estate of an absconded 
husband and father.—Commissloners* 
Attachment 2 Abb.Pr.N.S., N.Y., 83. 

7. N.Y.—^Hutkolf V. Demorest, 8 N. 
E. 899, 10 N.E. 535, 103 N.Y. 377— 
Carroll v. Gk>slin, 2 E.D.Smith 876. 

6 C.J. p 48 note 59 [a]—16 CJ. p 
1003 note 19. 

Vhls cotitt wo# ozl 8 liia.ll 7 oarsotsd 
as a tribunal for the settlement of 
causes between seamen.—Black Ij.D. 

For complete Mirtoxy of this oourt, 
the extent of its jurisdiction, and the 
practice therel i see McAdam Mar. 
Ct Pr., 2 Ed. 1872. 

8. N.C.—^MeCoy v. Wachovia Bank 
& Trust Co., 169 S.B. 644, 204 N.C. 
721—T, D. Meador Qrocery Co. v. 
Vernon, 135 S.E. 462, 192 N.a 821. 

15 C.J. p 1003 note 21. 

Vesuie 

N.C.—Hendrix v. Hlgrh Polnt, T, & D. 
Ry. Co., 163 S.E. 762, 202 N.C 679. 

9. N.C.—^Brown v. Lipe, 186 S.E. 681, 
210 N.C. 199—^Armstrongr Qrocery 
Co. v. Banks, 116 S.E. 173, 185 
N.C. 149. 

Jnrisdictioxial amoniLt 
N.a— Roebuck v. Short. 144 S.E. 516, 
196 N.C. 61. 

16 C.J. p 1003 note 21 [aj. 

Mandamus 

N.C.—State ex reL Tate v. Commis¬ 
sloners of Haywood County, 29 S. 
E. 60, 122 N.a 661—Lutterloh v. 
Cumberland County. 65 N.C. 403. 
Tort actlou 

N.a— Roebuck v. Short 144 S.E. 615, 
196 N.a 61 . 

16 C.J. p 1003 note 21 [b]. 

AotioxL ou oontract Boundln^ Isl tozt 
N.C.—^McDonald v. Cannon» 82 N.a 
245. 

16 C.J. p 982 note 4. 


la N.a— Dees v. Apple. 178 S.R 557, 
207 N.C. 763. 

16 aj. p 1003 note 22. 

Moztsra^re foreolosure 
N.C.—Slngrer Sewingr Mach. Co. v. 
Burgrer, 107 S.E. 14. 181 N.C. 241. 

11. N.C.—^Armstronff Qrocery Co. v. 
Banks, 116 S.E. 173, 186 N.C. 149. 

12. N.C.—West V. P. W. Woolworth 
Co., 198 S.E. 659, 214 N.C. 214— 
Hobinson v. McAlhaney. 198 S.E. 
647, 214 N.C. 180—MeCoy v. Wa¬ 
chovia Bank & Trust Co.. 169 S.B. 
644, 204 N.C. 721—Bowen Piano Co. 
V. Newell, 98 S.E. 774, 177 N.a 
533. 

Process 

N.C.—^Essex Inv. Co. v. Pickelsimer, 
187 S.R 813, 210 N.C. 541—Craf- 
ford V. La Fayette Life Ina Co.. 
151 S.R 249. 198 N.C. 269. 

15 aj. p 1004 note 24 [a]. 

13. N.a —^Allen v. Allemania Pire 
Ina Co., 197 S,E. 200. 218 N.C. 686. 

Jurisdiction 

(1) This court is limited in terrl- 
torial jurisdiction and wlth respect 
to the amount in controversy.—^Bar- 
ham V. Perry. 171 S.R 614, 206 N.C 
428. 

(2) Court has no power to grant 
affirmative equitable relief.—^Allen v. 
Allemania Pire Ins. Co., 197 S.E. 200, 
213 N.C. 686—^Mauney v. Metropoli¬ 
tan Life Ina Co.. 184 S.R 82, 209 
N.C. 499. 

<3) It may, however, allow an 
eguitable defense.—^Mauney v. Metro¬ 
politan Life Ina Co., supra. 

14. Municipal oourt of ChreenAoro 
N.C.—^Dees v. Apple, 178 S.B. 657, 207 

N.C. 7687—Q. S. Miles Co, v. Pow- 
ell, 169 S,R 828. 206 N.C 30. 
Mnnicipal oourt of Sigh Polut 
N.C.—City of High Point v. Brown, 
176 S.R 169, 206 N.a 664—Qrimes 
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V. Pulton. 147 S.R 680, 197 N.C. 
84. 

15. N.a— Allen v. Allemania Pire 
Ins. Co.. 107 S.E. 200, 213 N.C. 586 
— ^Dees V. Apple, 178 S.E. 657, 207 
N.C. 763—Tart r. Southern Ry. Co., 
161 S.R.720, 202 N.C. 62—Brock v. 
Eliis, 137 S.R 585. 193 N.C. 540— 
Cook V. Bailey, 130 S.E. 498, 190 
N.a 699. 

Xime for taldng appeal 

N.C.—Grogg V. Graybeal, 184 S.R 85, 
209 N.C. 575—Sneeden v. Darby, 
91 S.R 966, 173 N.C. 274. 

Pailuro to serve statexnent of oasa 

N.C.—Chappel v. Ebert, 152 S.R 692, 
198 N.a 676. 

ZTotice of zuotions 

N.a— Dawklns v. Phillips, 116 S.R 
723, 185 N.C. 608. 

Buling' on ali asfdgxxments of errmr 

N.a —^Robinson v. McAlhaney, 198 S. 
R 647, 214 N.C. 180. 

Setenaination and dlsposition of 
oause 

N.a —^Brown v. Lipe, 185 S.E. 681, 210 
N.a 199—^MeCoy v. Wachovia Bank 
& Trust Co., 169 S.E. 644, 204 N.C. 
721—^Thomason v. Swenson, 169 S. 

• R 620, 204 N.C. 759. 

S iln8ta4;emant of appeal 

N.C.—^West V. P. W. Woolworth Co., 
198 S.E. 659, 214 N.a 214. 

Juigment on stsy bond 

N.C.—Sneeden v. Darby, 91 S.E. 956, 
173 N.C. 274. 

16. N.a —Allen v. Allemania Pire 
Ins. Co., 197 S.E. 200, 213 N.a 
586—^Dees v. Apple, 178 S.E, 657, 
207 N.a 763—Barham v. Perry, 171 
S.R 614, 206 N.C. 428. 

to hear exrors of law only 

N.C.—Cook V. Bailey, 130 S.B. 498, 
190 N.a 699. 

17. N.D.—^Rasmusson v. Schxnalen- 
berger, 235 N.W. 4C6, 60 N.D. 627. 

15 C.J. p 1004 note 26. 
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whether at law or in cquity.^® In addition 
to coiinty courts, with re!«pect to which there are 
a number of dccisions,-^ thore have been establish- 
cd, by virtuc of statutcs providing thcrefor, tri- 
bunals of conciliation» which, although they are not 
crairts, exercise thc function of arbitcrs in con- 
trovcrsics involving a limited amount when they 
are voluntarily submittcd by the parties.^i 

§ 282 . Ohio 

In Ohlo there are decisione relating to the eommon 
pleas, munlcipal, mayors*, poliee, and Juvenile courts. 


In Ohio the^e are decisions relating to the com- 
mon picas court,22 which, as fixed by the legisla- 
ture,23 is a court of general jurisdiction,24 in equity 
as well as at law.^S It also exercises appellate ju- 
risdiction over inferior courts.26 

By separate statutory enactment municipal courts 
have been established in a number of cities. Among 
those with respect to which there are decisions are 
the municipal courts of Akron,27 Alliance,^® Can- 
ton,23 Columbus,30 Dayton,3i Marion,32 Sandus- 
ky,33 and Toledo.34 In addition to the foregoing 


1& N.D.—^ity of Enderlin v. Pon¬ 
tiae Tp., Caes County, 242 N.W. 
117, «2 N.D. 105—Goodin v. Cassel- 
man, 200 N.W. 94, 51 N.D. 542. 

lAi N.D.—Hasmusson v. Schmalen- 
berger, 235 N.W. 496. 60 N.D. 527, 

90. N.D.—^Talcott ▼. Dalley, 208 N. 
W. 549, 54 N.D. 19. 

15 C.J. p 1004 note 27. 

91. N.D.—Klein v. Hutton, 191 N. 
W. 485, 49 N.D. 248. 

92. Ohio.—^Pullman Co. v. Automo¬ 

bile Ina. Co, 140 N.B. 365* 107 Ohio 
St 28S—City LK>an Savlngs Co. 
V. Kyler. 198 N.B. 603. 50 Ohio App. 
390—Swinbume v. Dahxns. 162 N. 
B. 776, 29 Ohio App. 390—Pagrel v. 
Creasy, 26 Ohio Cir.Ct.N.S., 113— 
Durrett v. Bellevue Brewing Co„ 21 
Ohio N.P..N.S„ 161—Wllaon v. 

Helmbold, 13 Ohio N.R.N.S., 222— 
Theobald v. State, 12 Ohio N.P..N. 
S., 390—^Myera v. Myera, 5 Ohio N. 
P..N.S.. 85. 

15 C.J. p 1004 note 30. 

Kow oonstltated 

Ohio.—State v. De Blond, 140 N.B. 
510. 512, 108 Ohio St 126. 

93. Ohio—^Mattone v. Argentlna, 175 
N.B. 603, 128 Ohio St 393—Dong & 
Allatatter Co. v. Wlllia, 3 N.B.2d 
flO. 52 Ohio App. 299, appeal dis-| 
misaed Wlllia v. Lons & AllaUtter I 
Co., 2 N.B.2d 600, 131 Ohio St 287. 

9C Ohio.—Heaa v, Devou, 146 N.K 
311, 112 Ohio St 1—Huflfer v. Prin- 
dle, 153 N.B. 527, 22 Ohio App. 
241—^Manafleld v. Cole, 16 Ohio N. 
P..N.S., 209. 

Ctaumot snodiiy decree of court of ap- 
peola 

Ohio.—Newark Natural Oas & Fuel 
Co. V. City of Nftwark, 22 Ohio N. 
P.,N.S„ 187. 

Attaohmaat 

U.S.—^Voorheea v. Jackson. Ohio, 10 
Pet 449, 9 LuBd. 490. 

^aforoentest of partnerahlp agree^ 
nent 

ahio.—Steigert v. Stelgert. 13 N.E.2d 
583, 57 Ohio App. 255. 


Ohio.—^Bamard v. Anaelm, 5 Ohio 
N.P.,N.S., 165. 


Attomey*a xlsrht to compeosation 
out of a fund under the court's con- 
trol may be determlned by the court, 
subject to revlew as to ita flnding 
on Juriadlctlonal queatlons.—Bames 
V. Plfth-Thlrd Union Truat Co., 15 
N.B.2d 651. 68 Ohio App. 27. 

25. Ohio.—Maddcn v. Shallenbergor, 
169 N.B. 450, 121 Ohio St 401— 
Barnea v. Plfth-Third Union Truat 
Co., 16 N.B.2d 651, 58 Ohio App. 
27—Butler v. Karb, 16 Ohio N.P.. 
N.S., 593. 

Suit for aooonatliig 
Ohio.—State v. Roach, 170 N.B. 866, 
122 Ohio St. 117. 

Suit ia paxtltlou 

Ohio.—^Huffer v. Prindle, 153 N.E. 

627, 22 Ohio App. 241. 

20, Ohio.—^Heaa v. Devou, 146 N.E. 

311, 112 Ohio St 1. 

27. Xethod of appeal 
Ohio.—Saslaw v. Welas, 14 N.B.2d 
930, 133 Ohio St 496. 

Jnxladiotioaal amount 
Ohio.—State ex rei. Talaba v. More- 
land, 6 N.B.2d 159, 132 Ohio St 
71—Shldler v. Piedmont Land Co., 
198 N.E. 60, 60 Ohio App. 256. 

2B. Court of reeord 
Ohio.—Heller v. Adelmau, 197 N.B. 
SOI, 50 Ohio App. 168. 

Jorlsdietion same as that of jua- 
tlce of peace.—^Siartin v. Bircher, 188 
N.R 365, 46 Ohio App. 239. 

FordUe entxy and detalner action 
Ohio.—^Martin v. Bircher, supra. 
Xlmo for Uling appeal boad and troiu 
acrlpt 

Ohio.—Heller v. Adelman, 197 N.B. 
SOI, 50 Ohio App. 168. 

3A Jhxisdiotloxial amount 
Ohio.—State ex rei. Finley v. Mlller, 
191 N.B. 466, 128 Ohio St 442. 
Terxitorlal Jurlsdiction , 

Ohio.—Tonta v. McCutchin, 167 N.B. 

363, 121 Ohio St 142. 

Forolble entry and detalner action 
Ohio.—State v. Miller, 183 N.E. 41, 
43 Ohio App. 173—^Felger v. 

Thompson, 161 N.B. 42, 27 Ohio 
App. 310. 

Pxocednre 

Ohio.—Columbus Ry. Power & Light 
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Co. V. C. & Z. Purniture, Ware- 
house & Auction Co., 184 N.E. 20, 
44 Ohio App. 159. 

Appeal 

Ohio.—Riebel v. Hunt 185 N.E. 468, 
44 Ohio App. 299—Columbus Ry., 
Power & Llght Co. v. C. & Z. Pur¬ 
niture, Warehouse & Auction Co., 
184 N.B. 20, 44 Ohio App. 169. 

31. Ohio.—^Bemer v. Wellbaum, 24 
Ohio N.P.,N.S., 221. 

jrnxiadiction 

Ohio.—^Dayton Morris Plan Bank v. 
Graham. 191 N.E. 817, 47 Ohio 
App. 810—Marshall v. Neff, 27 
Ohio N.P.,N.S., 125. 

Appearanoe 

Ohio.—^Dayton Morris Plan Bank v. 
Graham, 191 N.B. 817, 47 Ohio 
App. 310. 

Beview 

Ohio.—Pullman Co. v. Automobile 
Ins. Co., 140 N.B. 356, 107 Ohio St 
283—McKiney v. Cleveland, C., C. 
& St L. R. Co., 177 N.E. 611, 39 
Ohio App. 346. 

32. Jurlsdiction 

Ohio.—City Loan & Savlngs Co. v. 

Kyler, 198 N.B. 503, 60 Ohio App. 

. 390. 

Transcript of Judgment 
Ohio.—City Loan & Savings Co. v. 
Kyler, supra. 

33. Ohio.—Hummell v. Mercier, 190 
N.R 633, 128 Ohio St 49. 

34. Terxitorlal Jurlsdiction 

Ohio.—Morse v. State, 180 N.E. 906, 
41 Ohio App. 265. 

Attaohment bond 

Ohio.—Jenkins v. Nichols, 173 N.B. 

47, 36 Ohio App. 267. 

Forolble entxy and detalner action 
Ohio.—^Morse v. State, 180 N.E. 906, 
41 Ohio App. 265—^Poulos v. Tole- 
do Labor Bldg. Co., 154 N.E. 57, 
22 Ohio App. 426. 

Beview 

(1) In general.—Jenkins v. Nich¬ 
ols, 173 N.E. 47, 36 Ohio App. 267— 
Barger-Mitchell Motor Co. v. Levy, 
170 N.R 443, 84 Ohio App. 84. 

(2) Decisions reviewable.—Jenkins 
V. Nichols, supra. 
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there are decisions relating to the municipal court 
of Cincinnati,^® including decisions with respect to 
such matters as jurisdiction,36 procedure,®^ and re- 
view of‘ its proceedings and there are also deci¬ 
sions relating to the municipal court of Qeveland,®^ 
some of which are with respect to such matters as 
jurisdiction,^® procedure,^! and appeals.^2 

Other courts with respect to which there are de¬ 
cisions include mayors’ courts,poHce courts,*^ 


juvenile courts,^® and certain courts which are no 
longer in existence.**® 

§ 283. Oklahoma 

In Oklahoma thera are deelafont relating to dfstriet, 
superior, common pleas, county, city, and municipal 
courts. 

There are decisions relating to the district courts 
of Oklahoma,which are courts of original and 
general jurisdiction,^® and which have equitable as 


(3) Appeal bonds.—Bargrer-Mitch- 
ell Motor Co. v. Levy. supra. 

(4) Presumptions.—^Bames v. Col- 
lins, 197 N.E. 796, 60 Ohio App. 196. 
35 . Ohlo.—^Keck v. Bahlke, 26 Ohio 

Cir.Ct.,N.S., 398—Brodbeck v. Tal- 
ley, 26 Ohio Cir.Ct.N.S., 334—In 
re Hesse, 24 Ohio Clr.Ct.,N.S., 249. 
Court of record 

Ohio.—Leonard v. Elgin, J. & E. Ry. 
Co., 148 N.E. 239, 112 Ohio St. 623. 

30, Ohio.—Keck v. Bahlke, 6 Ohio 
App. 246—Snider v. Shockey, 19 
Ohio N.P..N.S., 125. 

AxnomLt ia oontroversy 
Ohio.—Levinson v. Sun Outfittlnff 
Co.. 183 N.E. 113, 43 Ohio App. 276. 
Booatloa of siihjeet matter 
Ohio.—State v. Bell, 181 N.E. 454, 

42 Ohio App. 187. 

Eanity 

Except to such extent as is ex- 
pressly provlded for by statute, the 
court is without equitable Jurisdlc- 
tion.—Toohey v. Simmons, 19 N.E.2d 
517, €0 Ohio App. 84, appeal dis- 
mlssed 17 N.E.2d 269, 134 Ohio St. 
357, certiorari denled Simmons v. 
Toohey, 69 SCt 587. 306 U.S. 647, 
83 L.Ed. 1046—Harmeyer v. Reld,' 
Murdoch & Co., 183 N.E. 87, 43 Ohio 
App. 353—Dahms v. Swlnbume, 167 
N.E. 486. 31 Ohio App. 512—Kauf- 
man v. McCall Co.. 162 N.E. 818, 29 
Ohio App. 283. 

87. Ohio.—Hamllton v. Ratterman, 
19 Ohio N.P.,N.S., 94. 

Pleadlnars 

Ohio.—Levinson v. Sun Outflttlngr 
Co., 183 N.E.. 113, 43. Ohio App. 276 
—Bevard v. Drucker, 182 N.E. 699, 

43 Ohio App. 294—Main Cloak & 
Suit Co. V. Rosenbaum, 181 N.B. 
666, 42 Ohio App. 12—^McCurdy v. 
Stevens, 165 N.E. 866, 80 Ohio App. 
546—C. E. Rlley Co. v. Levy Over- 
all Mfg. Co., 10 Ohio App. 261. 

nndinars 

Ohio.—Yetter v. Kleinman, 171 N.E. 
362, 34 Ohio App. 433—Bloom v. 
Rabkin, 19 Ohio App. 23. 

Jhdgment 

Ohia—^Braun' v. Pociey, 18 Ohio App. 
370—^Morton v. Savln, 17 OhlO App. 
50. 

88 , Ohio.—Shaw v. AI Nalsh Moving 
it Storage Co.„ 9 N.E.2d 300, 66 


Ohio App. 211—^Reiter v. Glnocchio, 
187 N.E. 247, 45 Ohio App. 434— 
Getzug V. Belvcdere Bldg. Co., 187 
N.E. 22. 45 Ohio App. 326—Mulvi- 
hlll V. Prohmlller. 153 N.R 115, 21 
Ohlo App. 210—Rocca v. Rosen- 
stiel, 162 N.E. 677, 20 Ohio App. 
367—Morton v. Savln, 17 Ohio App. 
50. 

39. Ohio.—SouI V. Lockhart, 164 N. 
E. 419, 119 Ohio St 393. 

40. TJ.S.—^In re Conservative Mort- 
gage & Guaranty Co., C.C.A.Ohlo, 
24 F.2d 38. 

Ohio.—^Lowe v. Union Trust Co., 177 
N.E. 767, 123 Ohio St 688—Krotine 
V. Llnk, 173 N.E. 443, 36 Ohio App. 
637—^Bank of Cleveland v. Rlch, 
168 N.E. 856. 33 Ohio App. 276. 

16 C.J. p 1004 note 31 Ia]. 

Asnoimt itt cosLtroversy 

Ohio.—Soul V. Lockhart 164 N.B. 

419, 119 Ohio St 393. 

Appoiatment of zecalver 
Ohio.—Soul V, Lockhart supra. 

41. Ohio.—^Dulch v. Corello, 6 N.E.2d 
389, 63 Ohio App. 388—Savoccol v. 
Dletrich, 174 N.B. 170, 87 Ohio App. 
228. 

48. 'Ohio.—Commonwealth Oil Co. v. 

• Turk, 160 N.E. 856, 118 Ohio St 
273—^Mock V. Mitchell, 164 N.R 
365, 30 Ohio App. 97—Hull v. Rauf- 
man, 20 Ohio Cir.Ct,N.S., 243. 

43. Ohio.—^Theohald v. State, 12 
Ohio N.P.,N.S„ 390—Decker v. 

State. 5 Ohlo N.P.,N.S., 364. 
Appeal 

(1) It has heen held that a mayor*s 
court is a court of record and there- 
fore an appeal may be taken directly 
from such court to the court of ap- 
peals.—^Heininger v. Davis, 117 N.E. 
229. 96 Ohio St 205. 

(2) But in deciding that a Jus-i 
tice of the peace court is not a court 
of record so as to permit an appeal 
therefTom directly to the court of 
appeals, it has beea stated that '*this 
conclusion necessarily results in in- 
ferentially overrullng the case of 
Helninger v.‘ Davis, Mayor, 117 N.R 
229, 96 Ohio St 205, because the Ju- 
rlsdiction of a mayor is defined to be 
that of a Justlce of the peace, and 
in all esscntial reapects similar pro- 
visions are made for conducting Ju- 
dlcial proceedings hefore a naayor."— 
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state V. Allen, 159 N.R 691, 693, 117 
Ohio St 470. 

(3) The princlple announced in 
State V. Allen, supra, has becn fol- 
lowed with respect to a mayor's 
court.—Pettiford v. Yillage of Yel- 
low Springs, 176 N.R 687, 38 Ohlo 
App. 310. 

44. Ohio.—^Heimlich v. Dispatch 
Prlnting Co., 18 Ohlo N.P.,N.S., 505, 
affirmed 6 Ohio App. 394, 27 Ohio 
Ctr.Ct.N.S., 333, 29 Ohio Cir.Dec. 
149. 

45. Ohio.—Cleveland Protestant Or- 
phan Asylum v. Soule, 24 Ohio Cir. 
Ct,N.S., 151. 

46. Supexior oonrt of dxudxxaati 
Ohio.—Schulte v. Johnson, 140 N.R 

116, 106 Ohio St 359—^Wilansky v. 
Ansche Polcn Congregatlon, 12 
Ohio App. 801—^Pittsburg, C., C. & 
St. L. By. V. Pool, 1 Ohlo App. 436, 
35 Ohio Cir.Ct 360—Scott v» Win- 
genberg, 26 Ohlo Cir.Ct,N.S., 1— 
State cx rei. Leineweber v. Union 
Gas & Electric Co., 14 Ohlo N.P., 
N.S.. 97. 

15 C.J. p 1004 note 28. 
iBsolvemoy oonrt of Kamllton Cbniu 
ty 

Ohio.—^Rendigs v. Devou, 12 Ohlo 
App. 316—^In re Whallon, 26 Ohlo 
Cir.Ct,N.S., 167. 

47. Okl.—Bryan v. Seilfert 94 P. 
2d 626, 185 OkL 496—Samuels v. 
Granite Sav. Bank & Trust Co., 1 
P.2d 146, 150 OkL 174—Hawklns v, 
Bryan, 261 P. 167, 128 Okl. 27. 

15 C.J. p 1004 note 34. 

4& Okl.—Samuels v. Granite Sav. 
Bank & Trust Co., 1 P.2d 145, 150 
OkL 174—^Hawklns v. Bryan, 261 
P. 167, 128 OkL 27—^Zwlrtz v. Dort, 
253 P. 75, 123 Okl. 284—Missouri, 
K. & T. Ry. Co. V. City of Tulsa» 
23$ P. 452, 113 OkL 21. 

15 C.J. p 1004 note 34 lal-CU- 
**OzlglxLal Jnrlsdlotioa** deflned 
OkL—^Petros v. Bosen. 91 P.2d 735, 
185 Okl. 351. 

Jniisdlction to try titio to roalty 
OkL—^Petros v. Bosen, 91 P-2d,736, 
185 Okl. 351—McKeehen v. James, 
289 P. 732, 144 Okl. 101—Zwlrt* v.. 
Dori, 263 P. 76, 123 Okl. 284. 

Power to issno wxits 
Okl.—^Thompson v. State, 108 P. 298, 
25 OkL 741. 
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well as lega! powers.**> In addition to thcir original 
jurisdiction thcy have power to hear appcais from 
inferior courts.50 

There are decisions relating to courts which have, 
to a limited extent, concurrent jurisdiction with the 
district court; these include superior courts^i and 
courts of common pleas,®- which have bcen estab- 
lishcd in some counties, and county courts, which 
exist in every county of the state,®3 The county 
courts are courts of record,®^ and, while they ex- 
creise jurisdiction concurrent with the district courts 
in some matters,®® thcy have only such jurisdiction 
as is granted by the constitution and statutes; but 


they®® do not have jurisdiction to adjudicate title 
to real estate,®^ nor to sell the satne except under 
the exercise of probate powers.®® 

Other courts with respect to which there are de¬ 
cisions include city®® and municipal®® courts. 

In the Indian Territory, prior to statehood, may- 
ors of cities and towns exercised, ex officio, juris¬ 
diction in civil suiis.®! 

§ 284. Oregon 

In Oregon there are decisione relating to Circuit, coun- 
ty, district, and munlcipal courts. 


Tenitorlml distiiot eonrts had ju- 
rladlction to grant writs of man¬ 
damus and habeas corpus.—Stark- 
weather v. Kemp. 8S P. 1045, 18 Okl. 
S8—Allen v. Reed, 60 P. 782. 63 P. 
667, 10 Okl. 105. 

4X Okl.—Wenta v. Thomas, 15 P.2d 
65. 150 Okl. 124—Phillips v. Mltch- 
ell, 172 P. SS, 68 Okl. 12S. error 
dismlssed 39 S.Ct. 7, 248 U.S. 531. 
63 X>.Ed. 405. 

3 >lst 3 rURttloa of txiust estaSe^s assets 
Okl.—Bryan v. Seiffert, 64 P-2d 626, 
185 Okl. 496. 

Probato iBMittnM 

Okl.—Bryan v. Seiffert 64 P.2d 526, 
185 Okl. 496. 

Courts of probate jurisdiction gen- 
erslly sec Infra 51 298-310. 

SOk Appeal feom oounty oonrt 
Okl.—Thomton v. Iloore, 64 P.2d 
554. 185 Okl. 473—In re I/ears 
Deed, 70 P.2d 75, 180 Okl. 444— 
Xn re 0urkee*s Will, 53 P.2d 576. 
176 Okt 360—Campbell v. Hlckory, 
678 P. 1088, 137 Okl. 235—In re 
RevsLrd^s Guardlanahip, 272 P. 480, 
134 Okl. 202—^Appeal of Bamett, 
253 P. 410, 122 Okk 160—Appeal of 
Bamett, 252 P, 418, 122 Okl. 163— 
Xn re Johnson, 176 P. 805, 72 Okl. 
174. 

App e al tBou «nnlolpal oonxt 
Okl.—Maryland Casualty Go. v. Cow- 
an, 61 P.2d 758, 185 Okl. 304. 

SL OkL—Sberidan Oll Co. v. Supe¬ 
rior Court of Creek County, 82 P. 
2d 882, 183 OkL 372. 

15 C.J. p 1004 note 33. 

Settins aside Jndgxneots of oounty 

Okl.—Xn re Johnson, 179 p. $05, 72 
Okl. 174. 

Writs of pxDhfldtlon to inferior 
oonrts 

Okt—State V. Yaughtt, 125 P. 866, 
83 384. 

52 . Jurlsdlothm 

(1) The court has Jurisdiction of 
an acUon Involvlng less than one 
thottsand dollars where it does not 
come wlthin an exception in the stat¬ 
uta excluding Jurisdiction in cases 


involving title to real estate and 
causea in action for dlvorce and ac- 
tions where the relief asked for in 
the petition is purely eauitable in 
its nature, and actions for libel and 
slander.—Badger v. Dukes. 272 P. 
414. 134 Okl. 25. 

(2) The court does not have juris¬ 
diction of appeals from munlcipal 
courts.—Ex parte Addington, 28 P.2d 
560, 55 OktCr. 203. 

5A Okl.—Hines v. Armstrong, 77 P. 
2d 671, 182 Okl. 344—Hunter v. 
Cooper, 48 P.2d 1078, 173 Okl. 404 
—Hoffmeyer v, Partridge, 249 P. 
401. 119 Okl. 216—Hamilton v. Bx- 
change Nat. Bank of Muskogee, 
242 P. 860. 114 Okt 30—HamlUon 
v. International Bank of Haskell, 
242 P. 858, 114 Okl. 28—MuUen v. 
Ksnzlaznan, 119 P. 641, 31 Okt 53. 
Ann.Ca8.1913D 778. 

15 C.J. p 1004 note 85. 

Probato powers 

Okt—Bryan v. Se^fCert, 94 P.2d 526, 
1S5 Okt 496—^Petroleum Audltors 
As8'n V. Landls, 77 P.2d 730. 182 
Okt 297—In re Barrett^s Estate, 72 
P.2d 482, 181 Okt 262—Baird v. 
Patterson. 44 P.2d 90, 172 Okl. 158 
—Manuel v. Kidd, 258 P. 732. 126 
Okt 71—O^Neill v. Cunningham, 
244 P. 444. 119 Okt 157—Adams v. 
Tidal Oll Co.. 237 P. 443, 113 Okt 
16—^In re Green’s Estate, 196 P. 
128. 80 Okl. 266—Vinson v. Cook, 
181 P. 97, 76 Okt 46. 

16 CJ. p 1004 note 35 [a]. 

54b U.S.—^Weston v. Poland, C.C.A. 
Okt, 48 P.2d 738. 

Okl.—^Petroleum Audltors Ass*n v. 
Landis, 77 P,2d 730, 182 Okl. 297— 
In re Ltears Deed, 70 P.2d 75, 180 
Okt 444—^Baird v. Patterson, 44 P. 
2d 90, 172 Okt 168—Bird v. Palm-' 
er, 3 P.2d 894, 162 Okt 7—Bird v. 
Palmer, 8 P.2d 890, 152 Okt 3— 
Manuel v. Kidd, 258 P. 782, 1261 
Okt 71—Johnson v. Petty, 246 P.' 
848, 118 Okt 178—6’Neill v. Cun¬ 
ningham, 244 P. 444, 119 Okl. 167— 
Adams V.'Tidal Oll Co., 287 P. 443, 
113 Okl. 15—Jn re Green*s Estate, 
196 P. 128, 80 Okt 266—Vinson v. 
Cook, 184 P. 97, 76 Okt 46—Hogers 
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I V. Duncan, 156 P. 678. 67 Okl. 20— 
Hickey v. State, 262 P. 858, 36 Okt 
Cr. 137. 

55. Okt—^Humphrey v. Coquillard 
Wagon Works, 132 P. 899, 37 Okt 
714, 49 L.R.A.,N.S., 600. 
ca. Okt—^In re Johnson, 179 P. 605, 
72 Okl. 174—Ozark Oll Co. v. Ber- 
ryhill. 143 P. 173, 43 Okt 623. 
^Imifeatlons InUppUcable to oximhtal 
cases 

Okt—^Nance v. State, 273 P. 369, 41 
OktCr. 379. 

57. Okl.—Austin v. Chambers, 124 
P. 310, 33 Okt 40. 

Title 2 vot involvel 

Okt—City of Tulsa v. Peacock, 74 
P.2d 359, 181 Okt 383. 

Action for zent 

(1) Where it is apparent from the 
cvidence that the title to land Is in 
dispute, the court does not have Ju¬ 
risdiction.—^Marshall v. Burden, 106 
P. 846, 25 Okt 554. 

(2) But, even though ownershlp is 
denled, If there Is not substantlal 
evidence to show a conflict in title 
the court will not be ousted from Ju¬ 
risdiction.—^Hodge V. Mayfield, 223 P. 
853, 98 Okt 8. 

58. Okt—^Kimberlln v. Anthony, 254 
P. 1, 124 Okt 170. 

Courts of probate Jurisdiction gen- 
erally see infra S5 298-310. 

59. Okl.—^Martin v. Reynolds, 270 P. 
52, 132 Okt 234. 

Appeal to district court 
Okt—^Witham v.' Gage, 230 P. 718, 
106 Okt 121—^Muskogee Electric 
Tractlon Co. v. Watterson, 218 P. 
796, 92 Okt 183—^Muskogee Elec¬ 
tric Tractlon Co. v. Johnson, 204 P. 
124, 85 Okt 11. 

09. Okt—Case v. City of Tulsa, 212 
P. 998, 88 Okt 233—^Possett v. 
State, 24 f P. 668, 34 OktCr. 106. 
Frooedure on appecO. 

Okl.—^Maryland Casualty Co. v. 
Cowan, 91 P.2d 766, 185 Okt 30^ 
Fossett V. State, 245 P. 668, 34 Okt 
Cr. 106. 

61. Okt—^Turk 'V. Mayberry,* 121 P. 
665, 32 Okt 66. . 
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In Oregon there have been decisions relating to 
the Circuit courts which are courts of general ju- 
risdiction,®^ and which have power to hear appeals 
from inferior courts.®® Inferior courts with respect 
to which there are decisions include county courts,®4 
district courts,®® and municipal courts.®® 


§ 285. Pennsylvania 

There are decisions relating to varlous courts In 
Pennsylvania. 

There are decisions relating to the Pennsylvania 
court of common pleas,®^ including decisions relat¬ 
ing to its jurisdiction,®® and its authority to hear 
appeals from lower courts.®® 


02 , Or.—^Montesano Lumber & Mfg. 
Co. V. Portland Iron Works, 162 P. 


244, 78 Or. 63. 

16 C.J. P 1004 note 40. 

Ooort of rocord 

Or.— Murphy v. Bjelik, 170 P. 723. 87 
Or. 320, denyinff rehearingr 169 P. 
620, 87 Or. 329. 


Probato Jurlsdlotloii ia Mnl tn . otn a h 
Conaty 

Or._Jacobaon v. Holt, 266 P. 901, 121 


Or. 462. 

Courts of probate Jurisdictlon gen- 
erally see infra SS 298-310. 


JSTo equitable jnxlsdictloa 
Or.—Cohn v. Duntley, supra. 

Appeal to droiiit oonrt 
Or.—Chandler v. Hultgren, 66 P.2d 
268, 166 Or. 142—Moltzner v. Cut- 
ler, 61 P.2d 93. 154 Or. 573—Brown 
V. Llquidators, 62 P.2d 187, 152 Or. 
216—Hiffglns v. Fields, 47 P.2d 235. 
150 Or. 628—Seeman v. Kuehl, 281 
P. 185, 131 Or. 162—In re Barker, 
164 P. 382, 83 Or. 702. 

68i, Or .—'Bx parte Mack, 171 P. 896, 
88 Or. 174. 


03 , Or.— Chandler v. Hultgren. 66 P. 
2d 268. 166 Or. 142—^Moltzner v. 
Cutler. 61 P.2d 93. 154 Or. 673— 
Brown v. Llquidators, 62 P.2d 187, 
162 Or. 215—^Higglns v. Fields. 47 
P.2d 235. 160 Or. 628—Seeman v. 
Kuehl, 281 P. 186, 131 Or. 162. 
Traasezipt 

Or._^In re Ryan’s Estate, 164 P. 686 , 

84 Or. 102. 

Burdeit of proof on txlal de novo 

Or._Goln v. Chute, 270 P. 492, 126 

Or. 466, afflrminff 260 P. 998, 126 
Or. 466. 

Altezaative methods of disposltioa 
Or.—Goin v. Chute, supra. 
narJlty of deoree 

Or.—In re Lee’s Estate, 271 P. 994. 
132 Or. 1. 

61. Or.—Goin v. Chute, 270 P. 492, 
126 Or. 466, aflarmlngr 260 P. 998, 
126 Or. 466—Dickenson v. Hender- 
son. 176 P. 797. 90 Or. 408. 

15 CJ. p 1004 note 41. 

As eonxt of special aad llmited Jtizls- 
dlctloa 

Or.—Kems v. Union County, 261 P. 
76, 123 Or. 103. 

16 C.J. p 1004 note 41 [e]. 

Absenoe of Jnrtodlotion to tzy tltls 
to rsolty 

Or.—Chapman v. Hood River County, 
178 P. 379, 91 Or. 92. 

15 C.J. p 1004 note 41 [f]. 

Appeal to dxonit oonrt 
Or.—In re Lee’s Estate, 271 P. 994, 
132 Or. 1—Goin v. Chute, 270 P. 
492, 126 Or. 466, afflrmingr 260 P. 
998, 126 Or. 466—Cooper v. Bogrue, 
180 P. 103. 92 Or. 122, denyingr re¬ 
hearingr 179 P. 668 . 92 Or. 122 —In 
re Barker, 164 P. 382, 83 Or. 702. 


Anthozizatlon of appeals 
In the abscnce of duly delegated 
authority from the legislature, mu¬ 
nicipal corporations eannot authorize 
appeals from municipal courts.—City 
of La Grande v. Municipal Court of 
City of La Grande, 251 P. 308, 120 
Or. 109. 

€7. Pa.—^Keyser v. Joshua Davis 
Buildingr & Loan As8*n, 2 A.2d 590, 
133 Pa.Super. 136—^West Virginia 
Pulp & Paper Co, v. Public Serv¬ 
ice Commission, 61 Pa.Super. 655 
—^Zimmerman v. Hartranft, 13 Pa. 
Dist. A Co. 86—Peerless Soda 
i Fountain Co, v. Schneyer, 13 Pa. 
Dlst. & Co. 56—^Bloom v. Bloom, 
11 Pa.Dist. & Co. 762—Gilmore v. 
Alexander, 28 Pa.Dlst. 995, aihrmed 
112 A. 9, 268 Pa. 416—^Hartgen v. 
Hartgen, 28 Pa.Dist. 677—^Kramer 
V. Slattery, 28 Pa.Dist. 672, 47 Pa. 
Co. 102, 16 Del.Go. 26. 19 Lack.Jur. 
311, 67 PIttsb.Leg.J. 124, 14 

Schuylkill Leg.Rec. 306, 399, af- 
lirmed 73 Pa.Super. 361—^In re 
Moorhead’s Estate, 27 Pa.DIst 16, 
65 Pittsh.Leg.J. 364—Common- 

wealth V. Sheasley, 43 Pa.Co. 666— 
Hopklns' V. Ladles* Auxiliary of the 
Hotel Brotherhood, 24 PaJDlst 442, 
43 Pa.Co. 467—Lancaster Supply 
Co. V. Butt 43 Pa.Co. 185—Com- 
monwealth v. Owens, 43 Pa.Co. 
164, 16 Lack.Jur. 73, afflrmed Com- 
monwealth ex rei, v, Owens, 63 
Pa.Super, 111—George v. Gans, 43 
Pa,Co. 27, 68 Pittsh.Leg.J. 37— 
Vichestein v. Ocean Cocti Co., 37 
Pa.Co. 694, 68 Pa.L.J. 97. 

16 €.J. p 1006 note 46. 

Transfer of oaoiw to aauothe r oonrt 
Pa.—Coast T. ilifflin, 29 PaJDist 
1009. 


6 S. eonxt of zeoozd 

Or.—Cohn v. Duntley, 19 P.2d 87, 

119 n, ig^ 


Oomxnonwsaltli •• paxty 
Court of common pleas of Dauphln 
County has Jurisdiction throughout 
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the state of suits whereln the com- 
monwealth is a party plalntiff.—Com- 
monwealth ex rei. Attomey-Qeneral 
V. Millcreek Townshlp School Direc- 
tors, 30 Pa.Dist. 474—15 C.J. p 1006 
note 46 Ch]. 

Zn Xoncoster County there former- 
ly existed a district court which ex- 
ercised jurisdictlon simllar to that of 
a court of common picas.—^Reeves v. 
Brown, 2 Pa.LJ. 196, 3 Pa.L.J. 464. 

ee. Aetion of trespass 
Pa.—^Koontz v. Mcsser, 172 A. 457, 
314 Pa. 434—Snavely v. Hacken- 
burg, 4 Pa.Dist & Co. 28. 

Bin:ty powe» 

Pa.—Commonwealth ex rei. Kelley v. 
Pommer, 190 A. 486, 330 Pa. 421— 
Brown v. Brancato, 184 A. 89, 321 
Pa. 64—^Penn Anthraci te Mining 
Co. V. Anthracite Miners of Penn¬ 
sylvania, 174 A. 11, 114 Pa.Super. 
7, affirmed 178 A. 291, 318 Pa. 401. 
Dnnatlc*» estet» 

Pa.—^Komamicki*s Case, 3 Pa.Dist. & 
Co. 603—In re Davidson*s Elstate, 
29 Pa.Dist 1089. 

Xffandaunns 

Pa.—Commonwealth ex rei. Kelley v, 
Pommer. 199 A. 486. 330 Pa. 421 
—Commonwealth v. Barnett, 48 A. 
976, 199 Pa. 161, 65 L.R.A. 882— 
Joos V. McCandless, 8 A. 159, 129 
Pa. 492—Tayl6r v. Commonwealth. 
103 Pa. 96, 40 Leg.Int. 359, 31 Pa. 
L.J. 476, 13 WTcly.N.C. 378—Com¬ 
monwealth ex rei. Attomcy Gen¬ 
eral V. Millcreek Townshlp School 
Dlrectors, 30 Pa-Dlst. 474—In re 
Bones’s Llcense, 29 Pa.Dist. 931— 
Commonwealth ex rei. Becker v. 
Stucker, 5 PaJDist. 660, 18 Pa.Co. 
687—Congimonwealth ex rei. Haw- 
ker V. Wickershazn. 2 Pearson 336, 
afflrmed Commonwealth v. Wicker- 
sham, 90 Pa. 311, 7 Wkly.N.a 266— 
Adams v. Duffleld, 4 Brewst. 9— 
Commonwealth ex reL Lawrence v. 
Tree, 1 Brewst. 67, 18 Leg.Int. 372, 
4 Phila 362—Petltion of Cassel, 14 
Montg.Co. 101—Commonwealth ex 
rei. McCalmont v. Eeim, 38 Leg. 
Int. 32, 15 Phila. 1. 

G9. Pa.—^NTew Castle Metal Products 
Co. V. Campbell, 200 A. 118, 131 Pa. 
Super. 367—Lappe v. H. B. Rea 
Motor Co., 168 A. 197, 103 Pa.Super. 
120—^Kress House Moving Co. v. 
Brennan, 77 Pa.Super, 67—^Harris 
& Rhodes V, Brinton, 75 Pa.Super. 
68 . 
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There are also decisions relating to courts ©f 
quarter sessions of the pcaceJ*> 

A court of limited jurisdiction known as the 
county court has been established in Allegheny 
County, There have been decisions relating to this 
court,including decisions with reference to its ju¬ 


risdiction, procedure,73 and the review of its pro- 
cecdings.T^ 

There has been created by statute a court known 
as the municipal court of Philadelphia, and there 
have been decisions relating to this court,^5 inchid- 
ing decisions relating to such matters as its juris- 
diction,*^® procedure,^*^ and the review of its pro- 


7Dl Pa.—^Koxnarnicki^a 3 Pa. 

Dist. Co. fi03—Commonwealth v. 
Sattottr 29 Pa.Dist. 1002. 

18 C.J. P 1005 note 47. 

Jiuladletioai 

(1) The jurisdiction of this court 
is purely statutory.—Pine Hili Road, 
f Pa.Dist. & Co. 441. 

<2) It has certaln jurisdiction with 
respect to hlghways.—Oambrla Coun¬ 
ty Road. 43 Pa.Co. 13—15 C.J. p 1005 
note 47 [d]. 

<3> It has no aeneral equity juris- 
dicUon.—Carllsle Ik M. St. R. Cos. 
App.. 91 A. 959. 245 Pa. 561. 

(4) It has no JurisdiQtion to award 
mandamus.—In re Sprinsr St. Open- 
ina> 3 A. 5S1. 112 Pa. 258. 43 L.ea. 
Int 364. 17 Wkly.N.a 359—In re 
Scdaeley Ave.. 88 Pa. 509. 36 Lag. 
Int 106. 7 Wkly.N.C. 201—Collin’s 
Case, 2 Gnmt Pa., 214—^In re Bone?*8 
I|icense, 29 Pa-Dist 931—^Penn Gas 
CoaI Wm Petitlon, 19 Pa.Dlst. 837. 
36 PsuCo. 641—In re Casset 14 
Monta.Co.. Pa.. 101. 

(5) It has no jurisdiction to issue 
writs of certiorari.—Commonwealth 
T. Garovitz. 26 Pa.Dist 138, 44 Pa. 
Co. 537. 14 Just 323. 34 lanc.Rev. 
21. 64 Plttsb.L<eir.J. 648—Commission- 
er of Labor ft Industry v. lasky. 25 
Pa.lMst 907. 43 Pa.Co. 299. 63 Pittsb. 
L»XJ> 330—Commonwealth v. Owens, 
4S FtLCo. ie4. It lkek.Jur. Vs. af- 
flrmed Commonwealth ex reL Owens 
r. Owens» 63 Pa.Super. 111. 

(6> It is not a tribunal that can 
pass opon the validity of a deed re- 
strlctlon.—^Appeal of Ted*8 Union 
tnn. 22 Westmoreland Co.. Pa.. 179. 

71- Pa.—PeUtion of Park. 196 A. 
495. 339 Pa. 60 —Knon House Mov- 
Init Co. V. Brennan. 77 Pa.Super. 57 
—^Dawntis V, Cainpbell, 68 Pa.Su¬ 
per. 495. 

15 CJ. p 1004 note 42. 

73. Pa.—^Pyzdrowski v. Tarkowski, 
8 A,2d 458. 137 Pa.Super. 1181 
Jkmcmt ia oomtrove r sy 
Pa.—Kemnltser v. Kemnitzer. $ A.2d 
571, 335 Pa. 105—Gottschall v. 
Campbell. 83 A. 286. 234 Pa. 347— 
Cttberka v. Pcnnsylvania Slovak 
Roman and Greek CathoUc Union 
of U. S. of America, 193 A. 828. 126 
PaSuper. 695. 

Oesevttoa sfttfitiw 

Under statute conferrlns exclusive 
jttrlsdlotion on «'the county court 
AUesbeny County in desertion ic- 


tlons, leirislature did not intend to 
supersede process of court of com- 
mon pleas, under statutes concem- 
injc actions for support and maln- 
tonance. against husband's property 
for maintenance of abandoned wife 
and children; and hence court of 
common pleas of Allegheny County 
had jurisdiction of wife*s suit to 
compel application of an alleged in- 
heritance of her husband to the 
maintenance of herself and children. 
—^Kemnitzer v. Kemnitzer. 6 A.2d 
571, 335 Pa. 105. 

Tzyiay tltls to laad 
Pa.—^Pekny v. Hrabosky. 161 A. 749, 
106 Pa.Super. 393. 

73- Pa.—^Page v. Patterson. 161 A- 
878, 105 Pa-Super. 438—Findley v. 
Bryans, 58 Pa.Super. 399. 

74L Pa,—Lappe v. H. B. Rea Motor 
i Car Co.. 158 A. 197, 103 Pa.Super. 
120—^Harris & Rhodes v. Brlnton, 

75 Pa.Super. 68—Cralg v. Atkinson. 

72 Pa.Super. 120—^Desantis v. 

Campbell. 68 Pa.Super. 495. 

75- Pa.—Commonwealth v. Glass. 146 
A. 278. 295 Pa. 291—Eldredge v. 
Eldredge, 194 A. 306. 128 Pa.Super. 
284—^Thomas v. Thomas, 172 A. 36. 
112 Pa.Snper. 578—Glazer v. Sanet. 
94 Pa.Super. 480—^Patterson v. Un¬ 
ion Transfer Co.. 84 Pa.Super. 273 
—Markowltz v. Ararat Dye Works, 

73 Pa.Super. 129—Spiess v. Ford. 
71 Pa.Super. 210—Colucci Minors* 
Estates, 3 Pa.DiBt & Co. 694. re- 
versed on other grounds 83 Pa. 
Super. 224. 

15 C.vr. p 1005 note 44. 

7«. Pa.—Squlre v. Fridenberg, 191 
'A. 631, 126 Pa.Super. 608—^Baker v. 
Carter, 167 A '211. 103 Pa.Super. 
344—^Dunlap v. Dunlap. 92 Pa. 
Super. 602—Smith vl Werthelmer. 

76 Super. 210—^Dunn v. Dunu. 
27 Pa.Dist. & Co. 716—Common¬ 
wealth V. Rispo, 30 Pa.Dist. 459. 

* Amount ia, con.trov e gsy t 

(1) In actions generally.—^Baker ▼. 
Carter. 157 A 211, 103 Pa.Super. 344 
—Reinhart v. Shirm. 18 Pa.Dist. & 
Co. 151. 

(2) In tnrt actions.^—^Love v. Tioga 
Trust Co.. 68 Pa. Super. 447—Wilson 
V. Pullman Co., 65 Pa.Super. 499— 
IfeHier v. Feldexman. 64 Pa.Super. 
287—^MdCal&ey Vl Jacftson. 23 Pa. 
Dlst 173. 

Bqultahl* Jnri sdi othm. 

Pa.—Fennington v. Conway ft Ash, 

• -92 PaiSapep. -149. - * . • • • 


SujM^zt 

(1) This court has exclusive juris¬ 
diction over suits by a wife against 
the husband for desertion and non- 
support, regardless of the amount in- 
volved.—^Eldredge v. Eldredge, 194 A 
306, 128 Pa.Super. 284—Thomas v. 
Thomas, 172 A 36. 112 Pa.Super. 
578—Commonwealth v. Shetzline, 84 
Pa.Super. 100—^Arthur v, Arthur, 12 
Pa.Dist & Co. 678. 

<2) But it does not have jurisdic¬ 
tion to make an order on a grand- 
parent for the support of his grand- 
child.—Commonwealth v. Sachse, 66 
Pa.Super. 536. 

77, Pa.—Smith ▼. Werthelmer, 76 
Pa.Super. 210. 

15 C.J. p 1005 note 44 [h]. 

Bnlas of court 

I^a.—Glazer v. Sd,net, 94 Pa. Super. 
480—^Mittin Bros. v. Bass, 84 Pa- 
Super. 298-^Feldman, Armon & Co. 
v. Lodge, 71 Pa.Super. 273—O Don- 
nell v, Neely, 66 Pa.Super. 361— 
Torak V. Philadelphia & Reading 
R. Co.. 60 Pa.Super. 248. 

Fzooess 

Pa.—Eldredge v. Eldredge. 194 A 
306. 128 Ps-Super. 284'^—Common** 
wealth ex rei. lieinhach* v. Lein- 
bach, 171 A 130, 112 Pa.Super. 413 
—Glazer v. Sanet, 94 P^Super. 480 
—Lerner v. Felderman, •64 Pa.Su- 
per. 287. 

Fisading ^ 

(1) Generally.- 7 -Russ Soda Foun- 
tain Co. 'v. Victor Pastry Shoppe^ 
190 A 376, 126 Pa.Super. 462—Glaz¬ 
er V. Sanet, 94 Pa.Super. 480—^Pat- 
terson v. Union Transfer Co., 84 Pa- 
Super. 278^—^Brown v. Winelander, 73 
Pa.Super. 197—Margulles v. Gottlieb, 
73 Pa.Super. 184—Feldman, Armon & 
Co. V. Lodge. 71 Pa-Super. 273— 
Coulbourne v. Edelman. 70 Pa-Super. 
27—Standard Engineerlng & Const. 
Co. V. Smyser-Royer Co., 68 Pa.Su- 
per. 437—^Berreski v. Philadelphia 
Electric Co'.. 67* Pa.Super. 216—Nat¬ 
ale V. St. Anthony of Padua Itallan 
Mut. Relief Soc., 66 Pa.Super. 199, 

(2) Amendments.—^Markowltz v. 
Ararat Dye Works, 78 Pa-Super. 129 
-T-Wilson V. Pullman Co., 66 Pa.Su- 
per. 499—^Martin v. United Gas Impr. 
Co., 26 P^Disi ;61S. 

Tzlal 

(1) Generally.—Grossman Broa v: 
Goldman, 85 Pa.H3uper. 206—^Davis V. 
;Wilhelm & Bonnett. 76 'Pa:Sut>br.^396 
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ceedings.’* 

Other courts, with respect to which thcre are de- 
cisions, include the orphans’,^9 magistrates’,*® and 
aldermen’s*i courts. 

§ 286. Rhode Island 

There have been decisions relating to the varlous 
Rhode Island courts possessing original Jurlsdiction. 

In Rhode Island, there have been decisions relat- 


§ 286 

ing to the superior courts,®* which are courts of 
general jurisdiction,®® and which have original ju- 
risdiction in equity;®^ the court of domestic rela- 
tions,®® which was created as a division of the su¬ 
perior court;®® the district courts,®7 which are 
courts of record,®® including decisions with respec* 
to their jurisdiction;®® the municipal court;®® 
the court of common pleas, which is the predecessor 
of the superior court.®^ 


_^Berkowitz v. Palruba Mfgr. Co., 68 

Pa.Super. 659. 

(2) Instructions.—Cichocki v. Do- 
rosz, 165 A. 608. 108 Pa.Super. 498— 
Sookiasian v. Swift & Co., 100 Pa. 
Super. 69. 

(S) Verdict and Andings.—Deacon 
V. Hendricks, 66 Pa.Super. 36—Em- 
mons V. Courtenay, 66 Pa.Super. 35. 

Judffment 

(1) Generally.—Cohn v. Post, 78 
Pa Super. 409—Gerson v. Pennsyl- 
vania Glass Manufacturing: Co.. 75 
PaSuper. 320—Rothkusrel v. Smith. 
70 PaSuper. 590. 

(2) Defaults.—Sockett v. Philadel¬ 
phia Toilet & Laundry Co., 92 Pa 
Super. 254t—Mittin Bros. v. Bass, 84 
PaSuper. 298—Stern v. Lancaster. 
79 PaSuper. 27—Smith v. Wertheim- 
err 76 Pa.Super. 210—Rothkugel v. 
Sm^th, supra—ODonnell v. Neely, 66 
PaSuper. 351—Provident Mutual 
Life Ina Co. of Philadelphia v. Brith 
Achim Buildins: & Loan Ass'n. 25 
PaDist. & Co. 1. 

(3) Judgment by confession.—^Au- 
to Transit Co. v. Koch, 71 PaSuper. 
171—^Jameson Piano Co. v. Eamest, 
66 Pa.Super. 586. 

(4) Settlng aside Judgment-^Glaz- 
er V. Sanet, 94 PaSuper. 480—Cohn 
V. Post, 78 PaSuper. 409. 

STew tzlals and motiona thexefor i 
Pa—Schmidt v. Philadelphia Rapid 
Transit Co., 69 PaSuper. 101. 

78 . Pa—Packel v. McCarthy, 182 A 
769, 120 PaSuper. 546—Graboyes 
V. Kapner, 181 A. 386, 120 PaSu¬ 
per. 4—Sporkin v. MacBride; 96 Pa 
Super. 71—Pennlngton v. Conway 
■ & *Ash, 92 PaSuper. 149—Stawecka 
V. John Hancock Mut. Life Ina 
Co., 66 PaSuper. 148—Robinson v. 
Wallace, 65 PaSuper. 64. 

16 C.J. p 1006 note 44 [c, J]. 

TO. Pa—McGoldrick v, Corcoran, 21 
PaDist. & Co. 330—In re McCrea's* 
Estate, 21 PaDist. & Co. 69—In re 
Jenkins' Estate, 20 PaDist. & Co. 
671—In re Breyer’s Estate, 20 Pa 
Dist. & Co. 220—^Martin*s Estate, 
4 PaDist. & Co, 31—In re David- 
son's Estate, 29 PaDist. 1089— 
Stocker v. Kiefer, 28 PaDist. 1027 
^In* re AIexander*s Estate,- 28 
PaDist. 993—In re Elwood's Es- 
•tate^ s28 PaDist. 972, 48 PaCo. 


368. 67 Pittsb.Lee.J. 840—In re 
Klink’8 Estate, 28 PaDist. 760, 
47 PaCo. 422. 35 Montg.Co. 49, 
67 Pittsb.Leg.J. 663, 15 DeL 170 
—^In re Sharpless* Estate, 28 Pa 
Dist. 746—Hartgen v. Hartgen, 28 
PaDist. 677—^In re Owen^s Estate, 
28 PaDist 667—In re Moorhead’s 
Estate, 27 PaDist 15, 66 Pittsb. 
Leg.J. 364—^In re Nicholson*s Es¬ 
tate, 24 PaDist 138, 43 PaCo. 83 
—In re Wagner’s Estate, 24 Pa 
Dist 122, 43 PaCo. 193. 

Courts of probate jurisdiction gener¬ 
ally see infra S§ 298-310. 

SO. Pa—^Rutenberg v. City of Phil¬ 
adelphia 196 A 73, 329 Pa 26 — 
Candee v. The Amberstone Co., 84 
PaDist. & Co. 137, 1 Monroe L.R. 
120—Gulf Reflning Co. v. Fudge, 
24 .PaDist & Co. 676—Fillman v. 
Messner, 17 PaDist & Co. 717, 23 
North.Co. 263—Auto Eiuipment & 
Service Co., Inc. v. Edgewood Ga- 
. rage, 9 PaDist & Co. 262. 

16 C.J. p 1006 note 46. 

Aldexmaa tdtting as magistrate 

Pa—Commonwealth v. Amorin, 18 
Lehigh Co.L.J. 272. 

81. Pa—^New Castle Metal Products. 
Co. V. Campbell; 200 A 118, 131 
PaSuper. 367—Meta v. Kramer,’ 
167 A 641, 110 PaSuper. 132— 
Zamba v. Braziell, 36 PaD’st. 

Co. 679—^Vedder v. Baugher, 46 
Dauph.Co. 375—^Faultless Range &' 
Manufacturing Co. y. Strollo, 40 
Lack.Jur. 129. 

Jtizlsdietlon 

Pa,--..Vedder v. Baugher, 46 Dauph. 
Co. 376—^Faultless Range & Manu-' 
facturing Co. v. Strollo, 40 Lack. 
Jur. 129. 

16 C.J. p 1006 note 43. ' 

Appeals 

Pa—Heinrich Mette & Co. v. Walter 
S. Schell, Inc., 47 Dauph-Co. 130— 
Landau v. IJkrainlan Eastern Rite. 
Church of St Michael, 40 Lack., 
Jur. 157. 

88. Time for hearing Juzy cases 

R.I.—Prey v. Rhode Jsland Co., 91 A 
1, 37 R.I. 96. 

S3. R.L—Colagiovanni v. District 
Court of Sixth Judicial Dist, 133 

. A .1, 47 R.L 323—Slocum v. Prov- 
idence Steam & Gas Pil>e Co., 10 
R.L 112. 


Powers are statntoxy and cannot 
be extended by Judicial interpreta- 
tion.—Boss V. Sprague, 162 A 710, 
53 RI. 1. 

Jnzisdlctlon on appeal from pzo'bate 
court 

R.f.—Kenyon v. Hart, 96 A 529, 38 
RI. 624. 

84. RL—Angeli v. Angeli, 67 A 
825, 28 RI. 330. 

86u Svidenoe admlsslble 

When acting in an advisory ca- 
pacity, it is allowed wide discretion 
in receiving Information; but when 
acting in a judicial capacity, it is 
not authorized to determino legal 
rights on hearsay evidence.—Adamo 
V. Adamo, RI., 193 A 737, 111 AU 
R 1094. 

83; RL—^Adamo y. Adamo, supra 

87. RI.-^Wood V. Essex, 94 A. 666. 
38 RI.' 21—^Bailow v. Tiemey, 69 
A 9 : 0 , 26 RL 657—Holman v. 
Stcadman, 58 A. 630, 26 R 1. 158— 
0‘Connor v. 0*Brlen, 28 A 765, 18 
RL 629. 

15 C.J. P 10Q5 note 51. 

88. RL—CJolaglovannl v. District 
Court of Sixth Judicial Dist, 133 
A 1, 47 RL 323. 

99. RI,—Pali V. Tabor, 84 A 793, 
, 34 RI, 508. 

15 C.J. p 1005 note 61 [a]-[e3. 

District coQrts are inferior courts 
with their gehez^l Jurlsdiction de¬ 
pendent on the amount in controver- 
sy.—Colagiovanni v. Di&trlcft Court 
of Sixth Judicial Dist. 183 A 1, 47 
RL 323. 

Axooimt In controversy 
RI.—^Mack Motor Truck Co. v. Dor- 
sey, 119 A 756, 46 RI. 65—Joyce 
V. Cary, 113 A 2, 43 RI. 382. 

Txespass 

RL—Wood V. Essex, 94 A 666, 38 
RI. 21. 

90. Extension of time for appeal 
RL—Blake v. Blake, 100 A 391. 
AAzmance or raversal in part on ex- 
oeptloxis 

RL—^Budlong V. Budlong, 186 A 308, 
48 RL 144. 

PL RI.—Colagiovanni v. District 
Court of Sixth Judicial Dist, 183 
A 1, 47-RL 323. • .. 

15 aJ. p 1005 note 62. 
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§ 287. South Carolina 

Thar* hava bean daclalont relatlng te the varlou* 
eourtt of original Jurigdiction in South Carolina. 

In South Carolina thcrc have becn dccisions re- 
lating to the Circuit courts, consisting of the courts 
of common pleas and the courts of general ses- 
sions the county courts, including decisions with 
rcspcct to thcir jurisdiction the magistrate’s 
court, including decisions with respcct to the review 
of its proceeding^ the civii and criminal court 
of Charleston, with respect to its jurisdictiones 
procedure and the recorderis court of the city 
of Charleston.®^ 

§ 288. South Dakota 

In South Dakota thore are deciatona refating to tha 
Circuit* county, and municipal courts. 


In South Dakota, there are decisions relating to 
the Circuit courts the county courts,9* including 
decisions with respect to their jurisdictioni and the 
review of their proceeding^ ;* and the municipal 
courts,® including decisions with respect to their 
jurisdiction,* procedure,® and the review of their 
proceedings.® 

§ 289. Tennessee 

There have been decisions relating to the varlous 
courts In Tennessee possessing original Jurisdiction. 

In Tennessee, there have been decisions relating 
to the Circuit courts,^ including decisions with re¬ 
spect to their jurisdiction;® the chancery courts,® 
including decisions with respect to their jurisdic¬ 
tion the county courts,including decisions re¬ 
lating to their jurisdiction^^ and to the review of 


tX S.C.—Jenkina v. Jenklns, 65 a 
BL 736. 63 SC. 687—Westlake v. 
Farrow, 13 8.B. 469, 84 aC. 370. 

16 G.J. p 1065 notes 54, 55. 

ZnnuuBOO of «xit of tnsaidaanns 
S.C—Melver v. State, 3 aC. 1. 

gx Aetion on shsrir s boad 
S.C.—^Treasurer v. Toung, 3 Brev. 
656. 

Oiva oouct of noxaaos 
aa—Cain V. Whitloek, 183 S.E. 763, 
178 ac 289. 

Bkihlaiid Oousty court 
ac.—Moor® V. Moore, 197 aSL 667, 
187 ac 144. 

•A SC—Moore v. Moore, supra— 
Brown v. Missourl State Xrlfe Ins. 
Co., 134 as. 324, 136 S.C. 90. 

•a S.C.—Ex parte Winirate, 166 a 
EL 176, 166 ac 446—Stelnberir v. 
Soutk Carolina Power Co., 163 a 
B. 881. 166 ac 867. 

SC BcOsa of Goort of eonunon plsaa 
appUsd 

S.C—Steinbern v, South Carolina 
Power Co., suprsL 

97. SsUction. of iuxoza 
ac—State V. Stewart, 64 asi 874, 
108 ac. 461. 

9X SJC».—Vine v. Jonea, 83 M.W. 82, 
13 S.D. 64. 

8X aD.—Xn re Thompson, 138 X.W. 
1127, 26 aD. 676, Ann.Cas.l9l3B 

446. 

1 . S.D.—^Kimball Independent Con- 
soU SchooL Dist. Ko. 2 v. WlUow 
Xjake Scbool DlaL, 369 K.W. 660, 
60 8.D. 276. 

X Qasattons of law 

il^peal to elreoit oourt may be on 
Questiona of biw aJone.!—In re Mul- 
ligan'# Bstate, 248 K.W: 162, 60 aD. 
Ti. 


X S.D.—Rumely Products Co. v. 

Stakke, 154 X.W. 828, 36 S.D. 880. 
15 C.J. p 1005 note 57. 

4. S.D.—Balk v. Sachs, 195 N.W. 

837, 47 S.D. 55—Salmonson v. 

Horswill, 164 N.W. 973, 39 S.D. 
402. 

15 CJ. p 1006 note 57 [aj. [bj. 
Torritozlal Jnxisdlctloa 

5. D.—^K. A S. Sales Co. v. Sorenson, 
239 N.W. 185, 59 S.D. 239. 

Xiultablo coanterolalms 
S-D.—Artlflcial Ice Co. v. Pratt, 17$ 
N.W. 45, 42 S-D. 502—Bdward C 
Plume Co. V. Voedish Jewelry Co., 
164 N.W. 66, 39 aD. 222—^Poulson 

V. Markus, 148 N.W. 855. 34 S.D. 
428. 

a Bxocess 

S-D.—Balk V. Sachs, 196 N.W. 837, 
47 aD. 55. 

a S.D.—^Bowman Co. v. Qulmby, 152 
NW. 345. 35 SJ>. 352. 

TO wlut oonxt 

By statute appeals from municipal 
courts sbould be taken dlrectly to 
supreme court and Circuit court was 
without Jurisdiction to try and de¬ 
termino matters at issue.—^In re Mc- 
CaUum. S.D., 287 N.W. 49a 
Time for taUng appeals 
S.D.—^Larson v. Baysore, 176 N.W. 
515, 42 S.D. 59a 

7. Tenn,—MeCoy v. Bevels, 292 S. 

W. 469, 165 Tenn. 313—McLain v. 
State, 6 Tenn.Civ.A. 88. 

15 CJ. p 1005 note 58. 
a Tenn.—Lamb v. Quigg, 61 S.W.2d 
466, 166 Tenn. 866—True v. J. B. 
Deeds A Son, 271 S.W. 41, 151 
Tenn. 630, ^ 

9. Tenn.—Gk>odman v. Palmer, 195 
aW. 165, 137 Tenn. 56a 
15 CJ. p 1005 note 60. 

IX Tenn.—McNew v. Toby, 6 

Humpfar. 27^ 

15 CJ. p 1605 note 60. ^ 

526 


aiiTittg creditor' to seonze satisfao- 
tion of Judfirment 

Tenn.—Hull v. Vaugrbn, 107 S.W.2d 
219, 171 Tenn. $42. 

ZnJnry to buslness 

Tenn.—Sandford-Day Iron Works v. 
Enterprise Foundry & li^achine Co., 
198 S.W. 258, 138 Tenn. 437. 

Suit on. bond sriven in compllance 
with Judgment of criminal court.— 
State ex rei. Hooten v. Hooten, 1 
Tenn.App. 154. 

Hnlignidated. damages 

Chancery court has no Jurisdiction 
of actlons for injuries to person, 
property, or character involvlng un- 
liquldated damages.—Swift & Co. v. 
Memphis Cold Storage Warehouse 
Co., 158 S.W. 480, 128 Tenn. 82. 

11. Tenn.—State v. True, 96 S.W. 
1028, 116 Tenn. 294—Southern R. 
Co. V. Hamblen County, 92 S.W, 
238, 116 Tenn. 526. 

15 CJ. p, 1005 note 59. 

IX Tenn.—^Brewer v. Grlggs. 10 
Tenn.App. 878. 

Court of speoial aaid Umlted Jnzlsdlo- 
tiou 

Tenn.—^Reynolds v. Hamllton, 77 S. 
W.2d 986, 18 Tenn.App. 880. 

Probate powers 

Tenn.—^Phillips v. Hoftman, 6 Coldw. 
261—^Brewer v. Grlggs, 10 Tenn. 
App. 878—^Walker v. Verble, 6 
Tenn.Civ.A. 651. 

Courts ef probate Jurisdiction gener- 
ally see infra SS 298-310. 

Vo Jurisdlotiou 

(1) To adjudge disputed land ti¬ 
ties.—MeCauley V. Feoples, 4 Tenn. 
App. 448. 

(2) Of suit to sell land for en- 
forcement of Judgment lien.—Tumer 
V, Tumer, TeDn.Oh.X.i 64 ,S.W. 892. 



21 C.J.a. 

their proceedingsji* and the dty court of Mem¬ 
phis.'-* 

§ 290. Texas 

There have been decisione relatlng to the varlous 
courts of oriflinal Jurlsdictlon In Texas. 

There is a comity between the courts of Texas, 
tong recognized, under which each recognizes as 


§ 290 

supreme the authority of the other in certain 
fields.i5 

There have been decisions in Texas with respect 
to the district courts,^® which are courts of general 
jurisdiction,!'^ including adjudications with respect 
to jurisdiction where titlc to land is involved,^® the 
amount in controversy,^^ actions on bonds,^® con- 
struction of wills,^! election contests,^^ the enforce- 


COUBTS 


la Tenn.—Green v. Craigr» 61 S.W. 

2d 480, 164 Tenn. 445. 

Jarlsdicfon of appdllate bonrt 
Tenn.— Reynolds v. Hamilton, 77 S. 

W.2d 986, 18 Tenn.App. 880. 
General sosalons court for Ba^dson 
County 

Tenn.— James v. Kennedy, 129 S.W. 
2d 215, 174 Tenn, 591. 

14 . Faxt of state Judlclal system 
Tenn.— Oregrory v. City of Memphis. 
6 S.W.td 332, 167 Teim. 68. 

la Tex.— Roberts v. Gossett, Civ. 
APP., 88 S.W.2d 507- 

la Tex.—Gulf Land Co. v. Atlantic 
Rcflninff Co.. 131 S.W.2d 73. afflrm- 
inr Atlantic Rcflnlngr Co. v. Gulf 
Land Co., Clv.App., 122 S.W.2d 197 

_Morrow v. Corbin, 62 S.'W’.2d 641, 

122 Tex. 553—Sscond Nat. Bank v, 
Ford. Coni.App., 128 S.W.2d 867, 
reverslnff Ford v. Second Nat 
Bmk, Clv.App.. 100 S.W.2d 1112 
Johnson v. Durst, Civ.App., 115 S- 
W.2a 1000, error dismlssed—Pat- 
ridffe v. Peschke, Civ.App., 111 S. 
W.Bd 1147—^Traders & General Ins, 
Co. V. Roberts, Civ.App., 93 S.W, 
2d 1203—L’nes v. Rohinson, Clv. 
App., 91 S.W.2d 1108 —Thompson 

V. Reed, Clv.App.. 61 S.W.2d 567— 
Harrison v. Whitely. Civ.App., 299 
S.W. 699, afflrmed Harrison v. 
Whitely, Com.App., 6 S.W.2d 89. 

15 CJ. p 1006 note 76. 

Snpexyisory contxol 
Tex.—Bradford v. Texas Electric 
Service Co., Clv.App., 16 S.W.2d 
836, error refused. 

Beoovery of property for deceden.t*8 
estate 

Tex.—Griggs v. Brewster, 62 S.W.2d 
980, 122 Tex. 688, afflrming, Civ. 
App., 16 S.W.2d 839, denying re- 
hearing 15 S.W.2d 1114—^Baln v. 
Coats, Civ.App., 228 S.W., 571, re- 
versed on other grounds, Com.App., 
244 S.W. 130. 

▼alldity of the luooxporatloii of a de 
facto xnuniolpality 

Tex.—^De Shazo v. Wehh, Civ.App., 
109 S.W.2d 264, certlfied questions 
answered, Sup., 113 S.W.2d 619. 
Statutoxy rules of practioe 
Tex.—^Walker Avenue Realty Co. v. 
Alaskan Fur Co., Civ.App., 123 S. 

W. 2d 999. 

On appeal from oounty oonrt, dis¬ 
trict court acquires only such Jurls- 


dlction as county court had.—Cogley 
V. Welch, Tex.Com. App., 34 S.W.2d 
849, reversing, Civ.App., 20 S.W.2d 
244. 

17- Tex.—^Farmers' Nat Bank of 
Stephenvllle v. Daggett Com.App., 
2 S.W.2d 834, alHrming Daggett v. 
Farmers' Nat. Bank, Civ.App., 239 
S.W. 198—Wilson v. Donna Irr. 
Dlst No. 1. HIdalgo County, Civ. 
App., S S.W.2d 187. error refused. 
Nature of jurisdictlou as general or 
Umlted 

Tex.—Clonts v. Johnson, Gom.App., 
294 S.W. 844. 

Word “suit” deflned, as used in 
constitutlon describing jurisdiction 
of district court.—^H. HL Watson Co. 
V. Cobb Graln Co., Tex.Com.App., 292 
S.W. 174, reversing Cobb Grain Co. v. 
H. H. Watson Co., Civ.App., 290 S.W. 
842. 

la Tex.—Conroy v. Conroy, 110 S. 
W.2d 668, 130 Tex 603, reversing, 
Civ. App., 83 S.W.2d 356—Griggs 

V. Brewster, 62 S.W.2d 980, 122 
Tex. 588, afflrming, Civ.App., 16 S. 

W. 2d 839, denying rehearing 16 S. 
W.2d 1114—^Hein v. De Busk, Com. 
App.. 277 S.W. 1063. afflrming, Civ. 
App., 265 S.W. 763—^Kegans v. 
White, Civ.App., 131 S.W.2d 990, 
error refused—^Lines v. Robinson. 
CivApp.. 91 S.W.2d 1108—Schelb 
V. Sparenberg, Clv.App., 89 S.W.2d 

. 1-062—^Johnson v. Coit, Clv App,, 48 
S.W.2d 897—^Bennett v. Ross, Civ. 
App., 278 S.W. 814—Slider v. 
House, Civ.App., 271 S.W. 644— 
Hinojosa v. Corona, Civ.App., 264 
S.W. 1116—City of B1 Paso v. Cof- 
fln, 88 S.W. 602, 40 TexCivApp. 
64. 

16 C-T. p 1006 note 76. 

Contxact conveying intereat m laaid 
Tex—Graham v. Omar Gasoline Co., 
Civ.App., 263 S.W. 896. 
Adjudioation of homestead intereat 
Tex.—stewart v. Rockdale State 
■pnTiir Civ.App., 52 S.W.2d 916, af¬ 
flrmed 79 S.W.2d 116, 124 Tex 431. 
16 C.J. P 1006 note 75 [c]. 
Befoxmation of deed 
Tex—Bennett v. Rosa Civ.App., 278 
S.W. 314. 

19. Tex— Wonderful Workers ol 
World Benev. Ass^n v. Bookman, 
Civ.App.., 29 S.W.2d 890—Ripple v. 
MeCoury, CivApp., 29 S.W.2d 486— 
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Fath V. Newman, Civ.App., 4 S.W. 
2d 193—Spencer v. Davia Civ.App., 
298 S.W. 443—^Austin v. Guaranty 
State Bank of Fullbright, Civ. 
App., 282 S.W. 262—DilUon v. Dil- 
lion, Civ.App., 274 S.W. 217— 
Hughes V. Hughes, Civ.App., 264 S. 
W. 679—Beverly v. Roberts, Civ. 
App., 215 S.W. 975—Ramsel v. 
Miller, Civ.App.. 202 S.W. 1050— 
Bscue V. Hartley, Civ.App., 202 S. 
W. 159—Jones v. Dodd, Civ.App., 
192 S.W. 1134. 

16 C.J. p 1006 note 78. 

Jtiziadlotlon to reatxain 

(1) Enforcement of Judgment of 
inferior court.—Southern Frison Co. 

V. Rennels, TexCIv.App., 110 S.W.2d 
006, error dismlssed—^Whlttle Music 
Co. V. Lammons, TexClv.App., 93 S. 

W. 2d 233—Ripple v. MeCoury, Civ. 
App., 29 S.W.2a 436. 

(2) Sale of property claimed to be 
exempt.—^Blanket State Bank of 
Blanket v. Redwine, Tex.Civ.App., 77 
S.W.2d 658. 

(3) Breach of contract involving 
title to land.—Graham v. Omar Gaso¬ 
line Co., TexClv.App., 263 S.W. 896. 

(4) Collection of taxes on real es¬ 
tate.—City of Breckenrldge v, Plerce, 
TexCiv.App., 261 S.W. 316. 

Txeapasa 

The court may restrain trespass 
and the cutting of timber, regardless 
of the value of the timber.—Jasper 
County Lumber Co- v. Blscamp, Tex 
CIv.App.. 77 S.w.2d 571—Poe V. Per^ 
guson, TexCiv.App., 168 S.W. 459. 

2a Tex.—Joseph v. Travis County, 
Civ.App., 8 S.W.2d 741, afflrmed, 
Com.App., 16 S.W.2d 283. 

16 C.J. P 1007 note 83. 

21. Tex—Griggs v. Brewster. 62 S. 
W.2d 980, 122 Tex 688, afflrming, 
Civ.App., 16 S.W.2a 839, denying 
rehearing 15 S.W.2d 1114—Lines v. 
Rohinson. Clv.App., 91 S.W.2d 1108 
—Schelb V. Sparenberg. Civ.App., 
.89 S.W,2d 1062. 

23 . Tex.—^Banton v. Wilson, 4 Tex 
40p—^De Shazo v. Wehb, Civ.App., 
109 S.W.2d 264, certifled questions 
answered, Sup., 113 S.W.2d 519— 
Shipman v. Jones, Civ.App., l99 S. 
W, 329—Swenson v. McKay, 106 S. 
W. 934, 47 TexCiv.App. 483. 
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mcnt and cstahiishment of licns,®^ injunctions,^* ha¬ 
beas CQrpus.25 mandamus,^* partition,27 quo war- 
ranto,3S and actions for rent.-^ 

There ha ve bcen numerous adjudications with re- 


spect to the county courts,®® which are courts of 
limitcd jurisdiction,3i induding decisions with re- 
spect to such matters as the amount of money or 
value of property in controversy,^^ assessment of 


aa. Tex.—Second Xat. Bank v. Ford. 
Cora.App.. 123 S.W.2d 857. revera- 
inif Ford v. Second Nat, Bank, Clv. 
App., 100 S.W.2d 1112—Crowell v. 
Mlckolasch, Civ.App.. 297 S.W. 
234—Davls v. Huff, Civ.App., 288 
S.\V. 257—Slider v. House. Clv. 
App., 271 S.W. 644—Ward County 
Inr. Diat. No. 1 v. Western Union 
Tele^aph Co.. Clv.App., 254 S.\V. 
1114—City of Breckenridge v. 
Plerce, Civ.App.. 251 S.W. 316— 
Baldwin v. Drew, Civ.App., 195 S. 
W. 636. 

15 CJ. p 984 note 21 [a] (4). p 1006 
note 77. 

Xexwpestiys of amount involred 
Tex.—Corrotl v. MeCarthy, Civ.App.. 
129 S.W.2d 1201. 

BsrtleQlar prooeedinffs ssd lians 

(1) laborers' suit to foreclose 
liena on buildini; only.—McConnell 
▼. Prost. Tex.Civ~A.pp.. 46 S.W.2d 
777, error refused. 

(2) Pavtni; Hen.—Continental Sav. 
A B.d*;. Aas*n v. Tallafcrro. Tex.Civ. 
App-, 30 S.W.2d 814. 

Cl) Vendor^s lien.'—Qregory v. 
Ward, 18 S.W.2d 1049, 118 Tex. 526. 
modifyins, Civ.App.. 285 S.W. 936. 

Stt. Tex.—^Thonie ▼. Moore. 106 S. 
W. 985, 101 Tex. 206—Callaffhin v. 
Tobin. 90 S,W. 328. 40 Tex-Clv. 
App. 441. 

15 C.J. p 1007 note SO. 

X nlnnc H on ineldsatal to other xrelisf 
Tex—Jones v. Dodd, Civ.Api»., 192 S. 
W. 1134. 

SuppiisoBlon of snisasoes 
Tex—(>Lrdwell v. Austin, Civ.App.. 
168 S.W. 386. 

la* Tex—Thome v. Moore, 106 S. 
W. 985, 101 Tex 205. 

Tex—^Milliken v. Weatherford, 
54 Tex 388. 38 Am.R. 629—Ban- 
toa v. Wilson, 4 Tex 400—State 
Banking Board v. Smyth. Civ.App., 

2 S.W.2d 536—Harrisen v. Whitely, 
CixApp.. 299 S.W. 699. afflrmed 
Harrlson v. Whitely, Com-App., 

6 S.W.2d 89—Luckey v. Short. 20 
aw. 723, 1 TexCiv.App. 6, 

15 CJ. p 1007 note 79. 

MTandainns incldsatal to otliar ra. 
Hat 

Tex—Jones ▼, Dodd, Civ.App., 192 
S.W. 1134. 

arz. Tex—Grls^sn v. Brewster, 62 S, 
W.2d 980. 122 Tex 588. afflmiinsr. 
Civ~Ai>p,. 16 S.W.2d 839. denyinsr 
rehearlnip 15 S.W.2d 1114—Johnson 
Y. Coit. Clv.App., 48 aW.2d 397— 
Quintana v. Oiraud. Civ.App., 209 
S.W. 770. 

Sa Tex—Banton v. Wilson, 4 Tex. 
400—4>urter y. Harrell, Clv.App.* 


126 S.W.2d 43, error dismissed, 
Judgment correct—Shipman v. 
Jones. Civ-App.. 199 S.\V. 329. 

89. Tex—Pidelity & Deposlt Co. v. 
Texas Land & Mortgage Co., 90 S. 
W. 197, 40 TexClv.App.. 489. 

30. Tex.—Morrow v. Corbin, 62 S.W. 
2d 641. 122 Tex 653—Southern 
Pi'i8on Co. V. Rennels. Civ.App.. 
110 S W.2d 606, error dismissed. 

15 C.J. p 1006 note 63. 

Partlfinlar conrts 

(1) County court of Bdwards coun¬ 
ty.—State Bank of Barksdale v. 
Cloudt, TexCiv.App.. 258 S.W. 248- 

(2) County court of Hemphill 
county.—City of Canadian v. Guth- 
ric. TexCiv.App., 87 S.W.2d 316. 

(3) County court of Lubbock 
county.—Panther Oil & Grease Mfg. 
Co. V. Crews, Tex.Clv.App., 124 S. 
W.2d 436. 

(4) Tarrant county court.—^Key- 
stone Pipe & Supply Co. v. Osbome, 
TexCiv-App., 73 S.W.2d 120. 

<5) Other particular county courts 
see 15 C.J. p 1006 note 63 [a]. 

Xkbw and aquity 

County courts having jurisdiction 
can exercise powers of both law and 
equity courts.—Jones v. Mlssouri- 
Kansas-Texas R. Co. of Texas, Tex 
C1V.APP., 14 S.W.2d 357, afflrmed 
Hissouri-Kansas-Texas Ry. Co. of 
Texas v. Jones, Coxn.App., 24 aW.2d 
366. 

Plaadlnirs in county court may be 
oral.—Cooper v. Cook, TexCiv.App„ 
286 S.W. 334. 

Plea of priYllegs is amendable in 
county court on appeal.—^Mueller- 
Huber Graln Co. v. Heid Bros., Tex 
CIV.APP., 58 S.W.2d 198. 

Tslal 

Tex.—Quanah. etc.. R. Co. v. R. D. 
Jones liumber Co., Civ.App., 178 
S.W. 868. 

31- Tex—R. O. Kipp Co. v. Anglin, 
Civ.App., 270 S.W. 893—Jaco v. W, 
A. Nash Co.. Clv.App., 269 S.W. 
1089—Bedford v. Moore. Civ.App.. 
244 S.W. 6G5. 

**A1I of our courts under our 
scheme of Jurisdictions are courts of 
limited Juris^ction, yet . . . are 

courts of genera! Jurisdiction withln 
the limits of the Constitution fixing 
Jurisdiction.”—Clonts v. Johnson, 
294 S.W, 844. 846, 116 Tex 489. 

JUxisdlctioa of suhjeot matter Is 
to be determined by petition.—Crow¬ 
ell v. Mlckolasch, TexCiv.App.. 297 
S.W. 234, 

32. Tex—J. M, Huber Petroleum 
Cov Y. Yake; CIv~dpp.. I2l S.W.2d 
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970—^Raeugno v. Hanovia Chemical 
& Manufacturlng Co., Civ.App., liO 
S.W.2d 249—Ripnle v. MeCoury, 
Civ.App., 29 S.W.2J 436—Rockwell 
Bros. & Co. V. Lee, Civ.App., 21 
S.W.2d 30—Harrlson v. Whitely, 
Civ.App., 299 S.W. 699, afflrmed 
Harrlson v. Whitely, Com.App., 6 
S.W.2d 89—Bush & Gorts Ptoo 
Co. of Texas v. Strawn, Civ.App., 
294 S.W. 267—Austin v. Guaranty 
State Bank of Fullbrlght, Civ.Anp., 
282 S.W. 262—Cavi tt v. B''aH 
Hardware & Implement Co.. Clv. 
App.. 204 S.W. 798, reversed on 
other grounds Brown v. Fleming, 
212 S.W. 483—^Ramsel v. Miller, 
Civ.App., 202 S.W. 1050—Bscue 
V. Hartley, Civ.App., 202 S.W. 169 
—Luhning v. Scott, Civ.App., 201 
S.W. 663—Sweeney v. Alderete, 
Civ.App., 196 S.W. 367—^American 
Disihfectlng Co. v. P eestone Coun¬ 
ty, Clv.App., 193 S.W. 440—Texas 
Cent R. Co. v. Pool & Smith, 114 
S.W. 685, 62 TexClv-App, 307. 

15 CJ. p 1006 note 64. 

PotltioiL only oan be considered 
Tex—Crowell v. Mlckolasch, Clv. 
App., 297 S.W. 284. 

Trespass 

Tex—Coughran v. Nunez, Com.App., 
127 S.W,2d 886, setting aside, Clv. 
App., 106 S.W.2d 1101—Smith v. 
Brown, Civ.App., 32 S.W.2d 388. 
Fortion of damages not recovexable 
Where it is apparent from the face 
of the petition that a large portion 
of the damages axp not recoverable 
under the laws of the state, and the 
balance was Insufflcient to confer Ju¬ 
risdiction, case should be dismissed. 
—^A. R Rlchards Medicine Co. v. 
Graves, Tex.Civ.App., 273 S.W. 702. 

Xnjnjiotioxi 

(1) Constitutlonal limltations as to 
the amounts wlthin the county 
court'8 Jurisdiction apply to its pow- 
er to issue injunctions.—Whittle 
Music Co. V. Iiammons, TexCiv.App., 
93 S.W.2d 233—Blanket State Bank 
of Blanket v. Redwine, TexCiv.App., 
77 S.W.2d 658—^Rlpple v. MeCoury, 
TexGlv.App.. 29 S.W.2d 436—Harri- 
son V. Whitely, TexCiv.App.. 299 S. 
W. 699, afflrmed Harrlson v. White¬ 
ly, Com.App., 6 S.W.2d 89—Graham 
V. Omar Gasoline Co., TexCiv.App., 
268 S.W. 896—Luhning v. Scolt, Tex 
Civ.App., 201 &W. 683—Sweeney v. 
Alderete, TexClv.App., 196 S.W. 867. 

(2) These limltations obtain as te 
injunctions seeklng to restrain the 
enfercement of Justice^s court Judg- 
ments.—Consolidated Advertlslng 
Corporation of Califomia v. Gibson, 
TexCiv.App., 74 S.W.2d 710—Amerl- 
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condemnation proceedings,^® criminal proceed- 
ings,®® establishment and foreclosure of liens,®*^ gar- 
nishment,®® injunctions,^^ mandamus,^» partition,^! 
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probate jurisdiction,^* qyo warranto.^3 They 

have no jtirisdiction to adjudicate as to the title to 
lands but their jurisdiction is not defeated by the 
fact that a title to land is incidentally involved.^® 


can Mortff. Corporation v. Thames, 
Tex.Civ.App., 66 S.W.2d 447, error 
refused—Dr. L. D. Le Gear Medicine 
Co. V. Hairston. Tex.Civ.App., 62 S. 
W.2d 3S6—RIpple v. McCoury, Tex. 
Civ.App., 29 S.W.2d 436—Boyd v. Ad- 
cock, Tex.Civ.App., 21 S.W.2d 743— 
U. O. Colson Co. V. Powell, Tex.Clv. 
App.. 13 S.W.2d 405—Specialty Serv¬ 
ice Corporation v. Armstrong, Tex. 
Civ.App., 296 S.W. 958. 

(3) However, they do not obtain 
where the purpose of the Injunction 
is to protect the court*s already ac- 
quired Jurisdiction.—RIpple v. Mc¬ 
Coury, supra. 

33 . Tex.—^Nalle v. Austln, Civ.App., 
103 S.W. 826. 

34b Tex.—E^rmers’ Nat. Bank of 
Stephenville v. Daggett, Com.App., 
2 S.W.2d 834, afflrming Daffgett v. 
Farmers* Nat. Bank, Civ.App., 259 
S.W. 198. 

15 C.J. p 984 note 21 Ea] (3). 

35. Tex.—Jones v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 14 
8.W.2d 367, affirmed Missouri-Kan- 
sas-Texas Ry. Co. of Texes v. 
Jones, Com.App., 24 S.W.2d 366— 
EI Paso V. Coffln. 88 S.W. 602, 40 
Tex.Civ.App. 54. 

36. Tex.—Bolton v. State, 164 S.W. 
1197, 69 Tex.Cr. 682. 

15 C.J. p 1006 note 70. 

Courts of criminal Jurisdiction g-en- 
erally see the title Criminal Law 
SS 122-126. 

87 . Tex.—Capital Oll & Gas Co. v. 
Casey, Clv.App., 299 S.W. 466— 
Crowell v. Mlclcolasch, CLv.App., 
297 S.W. 234—R. O. Kipp Co. v. 
Anglin, Clv.App., 270 S.W. 893— 
Jaco V. W. A. Nash Co., Civ.App., 
269 S.W. 1089—Daggett v. Farm- 
ers' Nat. Bank, Civ.App., 262 S,W. 
344—City of Breckenridge v. 

Pierce, Civ.App., 261 S.W. 816. 
Aotioa o& xLote for parchase of land 
County court has Jurisdiction of 
action on note given for purchase of 
land, where the suit is only for debt 
and not a foreclosure of a lien.— 
Carter v. Gray, 81 S.W.2d 647, 125 
Tex. 219, dismissing error, Civ.App., 
62 S.W.2d 91—Bennett v. Ross, Tex. 
Clv.App., 278 S.W. 814. 

Attaolunont Uoa 

Tex.—Stewart v. Rpckdale State 
Bank, 79 S.W.2d 116, 124 Tex. 431, 
afflrming, Civ.App., 62 S.W.2d 916 
—^Farmers* Nat. Bank of Stephen- 
vnie V. Daggett, Com.App., 2 S.W. 
2d 834, afflrming Daggett v. Parm- 
ers’ Nat. Bank, Civ.App., 269 S.W. 
198—^Pantaxe v.' Fox-Head Spring 
Beverage Co., Clv.App., 28 S.W.2d 
614. affirmed 37 S.W.2d 724, 120 

21C J.S.-34 


Tex. 270—Gates’v. Pitts, Civ.App., 
291 S.W. 948—Daggett v. Farmers’ 
Nat. Bank, Civ.App.. 252 S.W. 344 
—Bracht v. Adamson, Civ.App., 211 
S.W. 624. 

15 C.J. p 984 note 21 Ea] (3). 

Kotise as personalty 
Tex.—^Bedford v. Moore, Civ.App., 
244 S.W. 565. 

38. Tex.—^Weems v. Miles, 1 Tex. 
App.Civ.Cas. S 1207. 

15 CJ. p 1006 note 69. 

39. Tex.—Cardwell v. Austin, Civ. 
App., 168 S.W. 385—Payne v. Lov- 
Ing, Civ.App.. 69 S.W. 92. 

15 aJ. p 1006 note $6. 

Enjolning 

(1) Trespass on real estate.— 
Coughran v. Nunez, Tex.Com.App., 
127 S.W.2d 885, setting aside, Civ. 
App., 106 S.W.2d 1101—Smlth v. 
Brown, Tex.Civ.App., 32 S.W.2d 388. 

(2) Executlon sale where value of 
realty or other Jurisdictional facts 
are not shown.—^Rockwell Bros. & 
Co. V. Lee, Tex.Civ.App., 21 S.W.2d 
30. 

(3) State board of barber exam- 
Iners f’'om detennining whether bar^ 
ber’s llcense shouid be revoked.— 
State Board of Barber Examiners of 
Texas v. Co*^er. Tex.Clv.App., 109 
S.W.2d 1012, fo.Iowed In State Board 
of Barber Examiners of Texas v. 
Miller, Tex.CIv,App., 109 S.W.2d 1013. 

40. Tex.—Dean v. State, 30 S.W. 
1047, 88 Tex. 290, rehearing denied 
81 SW. 185, 88 Tex. 290—Town- 
send V. Shepard, 3 Tex.App.Civ.Cas. 
S 349—Goree v.. Dupree, 1 Tex.App. 
Civ.Cas. $ 825. 

15 aJ. p 1006 note 67. 

41 . Tex.—Quintana v. Giraud, Civ. 
App., 209 S.W. 770—^Miller v. Pen- 
ton, Civ.App., 207 S.W. 631. 

48. Tex.—Hannon v. Henson, Com. 
App., 15 S.W.2d 679. 

16 aJ. p 1006 note 65. 

Courts of probate Jurisdiction gener- 
ally see infra §5 29S-310. 
Oaardiansliip pzooeeding to s^ iiu 
terests of Infaats 

Tex.—Wilder v. *Cox, Civ.App., 104 
S.W.2d 897, error dismlssed. 

43. Tex.—Carter v. Harrell, Civ. 
App., 126 S.W.2d 43, error dls- 
missed, Judgment correct. 

1-6 aJ. p 1006 note 68. 

44 . Tex.—Coughran v. Nunez, Com. 
App., 127 S.W.2d 885, setting 
aside. Civ.App., 106 S.W.2d 1101— 
Hein v. De Busk, Com.App., 277 
S.W. 1063, afflrming, Civ.App., 265 
S.W. 763—Kegans v. White, Civ. 
App., 131 S.W.2d 990, error refused 
—Galley r. Hedrick, CivJVPPu 127 
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S.W.2d 978—City of B1 Paso v. 
Coffln. 88 S.W. 502, 40 Tex.CIv. 
App. 54. 

15 C.J. p 1005 note 61. 

No Juzisdlctloa 

(1) To reform deed.—^Woodward v. 
Harlin, Tcx.Civ.App., 20 S.W.2d 158, 
reversed on other grounds 39 S.W.2d 
8. 121 Tex. 46, rehearing denied 41 
S.W.2d 204, 121 Tex. 46—Bennett v. 
Ross, Tex.Clv.App., 278 S.W. 314. 

(2) To cancel constable's deed 
and remove cloud from title.—Hud- 
son V. Nowell & Son, Tex.Civ.App., 8 
S.W.2d 778. 

(3) To pass on Judgment debtor*8 
claim of homestead.—Stewart v. 
Rockdale State Bank, 79 S.W.2d 116, 
124 Tex. 431. afflrming, CivJlpp., 52 
S.W.2d 915. 

(4) To adjudge whether attached 
property was community property.— 
Farmers' Nat. Bank of Stephenville 
V. Daggett, Tex.Com.App., 2 S.W.2d 
834, afflrming Daggett v. Farmers' 
Nat Bank, Civ.App., 259 S.W. 198. 

(5) To restrain interference wlth 
water rights where rights are based 
on a claim of cotenancy.—Hlnojosa 
V. Corona, Tex.Civ.App., 254 S.W. 
1116. 

(6) To restrain running of live- 
stock on plaintiffs alleged leasehold 
wheie suit if carried to final Judg¬ 
ment wotild necessarily divest party 
of claim to land.—Galley v. Hedrick, 
Tex.Civ.App., 127 S.W.2d 978. 

SabJect matter held pexsonal pxop. 

exty 

Tex,—Davis v. Baker, Civ.App., 268 
I S.W. 7C6. 

4& Tex.—Coughran v. Nunez, Com. 
i App., 127 S.W.2d 885, setting aside, 
Civ.App., 106 S.W.2d 1101—^Kegans 
v. White, Civ.App., 181 S.W.2d 990, 
error refused—Galley v. Hedrlc, 
Civ-A.pp., 127 S.W.2d 978—Wilder 
V. Cox. Civ.App., 104 S.W.2d 897, 
error dismlssed—Smith v. Brown, 
Clv.App., 32 S.W.2d 388—Davis v. 
Baker, Civ.App., 268 S.W. 766—Da¬ 
vis V. Tate, Civ.App., 242 S.W. 761. 
15 C.J. p 1006 note 62—63 C.J. p 968 
note 72. 

Actions held not dlreotly iavolving 
title 

(1) Action by vendee of land su- 
ing to recover amount paid.—^Harris 
County Inv. Co. v. Davis, Tex,CIv. 
App.. 230 S.W. 761—Hollis v. Finks, 
78 S.W. 555, 34 Tex.Civ.App. 12. 

(2) Cancellation of note secured 
by vendor's lien.—Hollis v. Finks, 
78 S.W. 566, 34 Tex.Civ.App. 12. 

(S) To recover damages for mis- 
representations in land transactlon. 
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There have also been decisions relating to the rc- 
view of the proceedings of ihe county courts.'** 

There are also to be found decisions with respeet 
to the commissioners* cowrts,^'^ the municipal courts 
of the various cities/® and inferior courts in gen- 
eral.^* 

§ 291 . Utah 

Ther* have been decialons relating to the eourta of 
original Jurlsdictlon in Utah. 


In Utah there have been decisions relating to the 
district courts,®® including decisions with respeet to 
their jurisdiction,®! which is general,®^ in all mat- 
ters civil and criminal not excepted by the consti- 
tution or statutes,®® and with respeet to the review 
of their proceedings.®^ There have also been de¬ 
cisions with reference to the city courts,®® includ¬ 
ing decisions with respeet to their jurisdiction ®® 
procedure,®"^ and the review of their proceedings;®® 
and decisions relating to the municipal courts,®® 


—Sherrod v. Pollard, Tex.Civ.App.. 
21 S.W.2d 1101—Eapey v. Boone, 75 
BM, 670, S3 TtX.Clv.App. 83. 

(4) To recover dam&cea for waste 
against defendant havlnr eaaement 
In property.—Southweatem Bell Tel- 
tphont Co. V. Burris, Tex.Civ.App., 
88 S.W.2d 542. 

(5> To recover damagea to live 
atock cansed hy conatruetion of 
diteh on land on which plalntlff had 
n grasina leaae.—J. M. Huber Pe- 
troleom Co. v. Take, Tex.Clv.App., 
181 S.W.Sd 870. 

(8) To recover for timber cut 
from plalntitTs land.—Houaton Oll 
Co. V. Davia, Tex.Clv.App., 154 S.W. 
837. 

(7) To recover rent.—^Putty v. 
PttUy. Tex.Civ.App., 8 aW.Sd 186. 
Szeach of vnurxaaty in deed 
Tax.—Bcnnett v. Rosa, Civ.App., 278 
aw. 814. 

15 C.J. p 100$ note 82 £b]. 

M. Tex.—K-jykendall v. Olli, CIv. 
App.. ]81 flW.2d 840, error dis- 
miaaed, Jndgment correct 
JUUavit is lias of Ixma 
Tex.—Davia v. Moere, Civ«A,pp.. 131 
8.W.2d 70S. 

M e gnlring - eleak of eonsty ooozt to 
«Ia pwmi 

T«x—Xnyktndall v. OUi, Clv.App., 
181 B.W.8d 840, error dismlssed, 
Jttdgment comet 
Tfana flor parfeotisg apptal 
Tex—^DavSa v. Moore, ClvJkpp., 131 
&W.8d 79a 

4Bf. Tex.—Docfcey v. Short 80 S.W. 

738, 1 Tex.Clv.App. 6. 

15 CJr. p 1007 note 88. 

MmoBSbuMjoa of piovalZlnc ratt of 
pear diam wa^ea 

Tax.—Bouthern Priaon Co. v. Ren- 
nela, Clv.App., 110 S.W.2d 808, er¬ 
ror dlamisaed. 

to oonsfer oowrt txam awaxd 
of oommfaatonaar^a oonrt 
T8au----Kaniea Coonty v. Nichola, dv. 
App., 54 aW. 858. 

«a Tex.—Bx parte Treedmmn, 88 a 
W. 1186, 47 Tex.Cr. 487—Bx parte 
Wilbarftr, 65 aW. 088, 41 TexCr. 
61A 

15 CJ. p 1«07 neta 8A 


* Oorporatios coarta cannot form a 
part of the *'Jadlcial power of the 
atate,” provided for in the constitu- 
tlon.—parte Goombs, 44 S.W'. 864, 
38 TexCr. 648. 

Appeal to oonsty eoart 

Tex.—Hickman v. State, 183 S.W. 

1180, 70 TexCr. 125. 

Oorporatioa oonrt ia Tort Arthar 
Tex—Kinff v. State, 880 S.W. 60. 105 
TexCr. 416. 

40. Tex—Morrow v. Corbin, 68 S. 

W'.8d 641. 122 Tex 653. 

80L Utah.—Snyder v. Pike, 83 P. 
602, 30 Utah 102. 

51. Oonenxreat Jaziadlctioa with in¬ 
ferior oomxta 

Utah.—^Devlin v. District Court of 
Weber County. 178 P. 73, 63 Utah 
208. 

Amonnt in ooatroveray on appeal 
from City court*a iudsment—Gibson 
v, Bquitable Life Assur. Soc. of U. 
a, 36 P.2d 103, 84 Utah 452. 

Power to iaane wxits of iajnaotlon 
Utah.—^Kramer v. Pixton, 268 P. 
1020, 72 Utah 1. 

SX Utah.—^Baker v. Department of 
Reglstration, 8 P.2d 1082, 78 Utah 
424—Brady v. McGonagle, 195 P. 
188, 67 Utah 484—Weyant v. Utah 
Savings A Tnist Co., 182 P. 189, 
54 Utah 181,'9 A.L.R. 1119. 

631 Utah.—^Kramer v- Pixton, 268 P. 
1029, 72 Utah 1. 

54. Utah.—^Farmers* Cash Union v. 

Blswood. 248 P. 477. 67 Utah 601. 
Amoaat iavolved 

Utah.—Hanaon v. Xveraon, 211 P. 682, 
61 Utah 172. 

56 , isotion to aet pside gamialiineat 
Utah,—Hewlett v. Mallett, 117 P. 68, 
39 Utah 857. 

50. Utah.—American Theatre Co. v. 
Glasmann, 80 F.2d 922, 95 Utah 
503—^Thomas v. District Court of 
Box Blder County, 242 P. 848, 66 
Utah 300. 

Tecrttoaelal Jariadictlon 
Utah.—Mathifion v. Poultry & Stock 
Mlnerals Minino Co., 38 F.2d 741, 
85 Utah 74. 

Aothnui iavolviiio ttfeLe 
<1) Titltt to water.—Thomaa t. 
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District Court of Box Elder County, 
242 P. 348, 66 Utah 300. 

(2) Title or possession of real 
property.—^Mannlngr v. Day, 190 P. 
779, 56 Utah 282. 

Palae impxlaonnieat 
Utah.—Wrathall v. Mlller, 169 P. 946, 
61 Utah 218. 

67. Utah.—^Mathison v. Poultry & 
Stock Minerals Mining Co., 38 P.2d 
741, 85 Utah 74. 

Prooeas 

Utah.—^Parmers* Banking Co. v. Bul- 
len, 217 P. 969, 62 Utah 1. 

RMlef trom defanlt Jndflrment for 
inadvertence or excusable neglect.— 
J. P. Powler Mfg. Co. v. City Court 
of Salt Lake City, 182 P. 205, 54 
Utah 541. 

58. Utah.—George B. Leavltt Co. v. 
Couturier, 23 P.2d 1101, 82 Utah 
266—^Bullen v. Anderson, 17 P.2d 
213, 81 Utah 151—^Harris v. Barker, 
12 P.2d 677, 80 Utah 21—Parmers’ 
Cash Union v. Elswood, 248 P. 477, 
67 Utah 601—^Benson v. RItehie, 
230 P. 672, 64 Utah 278—Levy v. 
District Court of SaJt Lake Coun¬ 
ty, 215 P. 993, 61 Utah 519—Burt 
& Carlquist Co. v. Marks, 177 P. 
224, 63 Utah 77. 

Zzial do novo 

On appeal to district court, judg- 
ment of city court ceases to be flnal. 
and unless appeal is dismlssed trial 
de novo must be had.—Moss v, Tay- 
lor, 273 P. 616, 73 Utah 277, 

Appeal «led before entry of Jndg- 
ment was prematurely flled.—^Thom- 
ton V. Evans, 186 P. 464, 55 Utah 
268. 

Amefndment of pleadinga on appeal 
Utah.—^Moss V. Taylor, 273 P, 616, 
73 Utah 277. 

Amonnt invotved 

Utah.—Gibson v, Equltable Life As¬ 
sur. Soc. of U. S., 36 P.2d 105, 84 
Utah 452—^Hardy v, Meadows, 264 
P. 968, 71 Utah 256—Hanson v. 
Iverson, 211 P. 682. 61 Utah 172. 
B9. XKah.—^Devlln v. District Court 
of Weber County, 178 P. 78, 63 
Utah 208. 

Tixno for appeal 

Utah.—^Devlin v. .District Court of 
Weber County, supra. 
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§ 293 

dure,®^ and the review of thcir proceedings.®* 

§ 292. Vermont § 293. Virginia 

There have been decisione relatlng to the county There have been decislons relatlng to the varloua 

and municipal courts In Vermont. Virginia courts possessing original Jurisdiction. 

In Vermont there have been decisions relating to In Virginia, there have been decisions relating to 
the county courts,®^ including decisions with respect the circuit courts,®® including decisions with respect 
to their jurisdiction,®® procedure,®® and the review to their jurisdiction'^® and procedure;^^ the corpo- 
of their proceedings ;®* and decisions relating to the ration courts, including decisions with respect to 
municipal courts,®® which ordinarily have no juris- their jurisdiction,*^® procedure,*^® and the review of 
diction of actions where title to land is involved,®® their proceedings;^^ and the courts of the city of 


including decisions with respect 

eOu Utah.—^Baker v. Department of 
Rogistratlon, 3 P.2d 1082, 78 Utah 
424. 

Txlal do novo 

Cause appealed to distrlct court 
from inferior court or tribunal is 
triable de novo.—^BaJker v. Depart¬ 
ment of Registration, supra. 

61. Vt.—Stevens v. Cobum, 44 A. 
864, 71 Vt. 261. 

16 C.J. P 1007 note 92. 

62 . Vt.—^Alexander v. Montpelier, 71 
A 720. 81 Vt. 649. 

Amonnt ia oontroversy 
Vt.—Stevens v. Cobum, 44 A 364, 71 
Vt 261. 

Jnxlodietlon la vaoation 

(1) County court has only such 
Jurisdiction in vacatlon over Judg- 
ments and matters on which they 
are based as <ionferred by statute.— 
Leonard v. W.llcox, 142 A 762, 101 
Vt 195—Morgan v. Gould, 119 A 517, 
99 Vt 275. 

(2) Only the Judge who presided 
at the term, and not one who pre¬ 
sided only at a particular trial be- 
cause of the disQualidcation of the 
presiding judge, is authorized to ren- 
der Judgment in vacation.—^Platt v. 
Shields, 119 A 620, 96 Vt 267. 

ea. Vt—Platt V. Shields, 119 A 620, 
96 Vt 267. 

M. Bovlsw of flndlngs 
Vt—Platt V. Shields, supra. 

66. Cxty conzts 

Vt—Jones V. Metcalf, 112 A 8S1, 95 
Vt 67. 

15 C.J. p 1007 note 93. 

6A Vt.—^Village of Brattleboro v. 
Yauvey, 143 A 296, 101 Vt 314— 
Stevens v. Hutchins, 115 A 229, 
96 Vt 861. 

Aotlons of tzespass where the 
amount demanded does not exceed a 
certaln sum are within the naunici- 
pal court's jurisdiction.—^Vlllage of 
Brattleboro v. Tauvey, 148 A. 295. 
101 Vt. 314. 

67. gndgmsnts, reoordSi and pzo- 
oeedings 

**Bzoept as otherwlse provlded, a 
tnuaicipei court has the same powers 
and dutles concemlng ita judgments, 


to their proce- 1 Richmond.*^® 


records, and proceedings as the coun¬ 
ty court has.”—Falzarano v. Demes¬ 
so, 126 A 394, 396, 98 Vt 209. 
Making and flUng flndlngs of fact 
Vt—Levin v. Roullle, 2 A2d 196, 110 
Vt 126—^Falzarano v. Demasso, 126 
A 394, 93 Vt 209. 

8*gning of wzits 

Vt—^Anderaon v. Souliere, 161 A 509, 
108 Vt 10. 

Vlmo for motlon to dlsxoiss 
Vt—^Murphy v. Punt, 180 A 886, 107 
Vt 421. 

8tay of ezeeution on petition for 
new trial is interlocutory; it renders 
a writ of execution inoperative.— 
Armstrong v. Moore, 115 A 295, 95 
Vt 359. 

Vt—^Parker v. Weaver, 1 A2d 
729, 110 Vt 20—Holstein v. Blan- 
chette. 182 A 289, 108 Vt 30—Vil- 
lage of St Johnsbury v. Dolgln, 

148 A 879, 102 Vt 424, followed in 

149 A 902, 102 Vt 428—Hunt v. 
Paquette, 148 A 752, 102 Vt 408. 

Appeal to county oonrt 
No appeal can be taken from mu¬ 
nicipal court to county court In civll 
cases.—Stevens v. Whitham, 154 A. 
692, 103 Vt 364. 
ruing exeeptions 

Vt.—^Parker v- Weaver. 1 A2d 729, 
110 Vt 20—Vlllage of .St Johns¬ 
bury V. Dolgin, 148 A 879, 102 Vt 
424, followed in 149 A 902, 102 Vt 
428—Hunt v. Paquette, 148 A 762, 
102 Vt 408—^Falzarano v. Demasso, 
126 A 394, 98 Vt 209—Sherwin v. 
Ladd. 113 A 522, 95 Vt 187—^Jones 
V. Metcalf. 112 A 831, 95 Vt. 67. 

63. Va.—Western State Hospital v. 
State Hospltals for Insane, 70 S.D. 
605, 112 Va. 230. 

Gizcnit oonrt of oity of Synohlmrr 
Va.—^Brooks v. Epperrson, 178 S.B. 

787, 164 Va. 37. 

Olronlt snperlor oonrt 
Va.—Campbell v. Montgomery, 1 
Rob. 392, 40 Va 892. 

County oonzis 

There have been decisions relating 
to the county courts, whose Jurisdic¬ 
tion by statute, Code 1936, c 243 $ 
5891, has been vested in the Circuit 
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courts.—Jackson v. Maxwell, 6 Rind. 
636. 26 Va 636—See 16 C.J. p 1007 
note 96. 

70. “The Circuit courts have ‘orig¬ 

inal and general jurisdiction of ali 
cases in chancery and civll cases at 
law.‘ . . . This is ‘potentlal* 

jurisdiction, which, after valid Serv¬ 
ice of process on the parties, glves 
the court ‘active* jurisdiction.”—Mor¬ 
gan V. Pennsylvania R Co., 138 S.B. 
566, 667, 148 Va 272. 

Chancery Jnrlsdiotlon 
Va—^B lanton v. Southern Fertllizlng 
Co.,‘77 Va 835. 

»Tho dxonit oonrt of JZanover 
ecmnty is a court of general jurisdic¬ 
tion.”—Shelton v. Sydnor, 102 S.B. 
83, 86 , 126 Va 625. 

71. Xssnanoe of warrants for- smalT 
claims.—^Dotson v. Dlckenson, 192 S. 
E. 700, 169 Va 60. 

72. Va—^P e.rant Inv. Corporation v. 
FranciA 122 S.E. 141. 138 Va 417. 
Proceedings to substitute tmstee In 

deed of trust.—^Abrahams v. Ball, 
94 S.B. 799, 122 Va 197. 

73L Betnm of servloe and nnumd- 
ment thereof 

Va—B uilders* Supply Co. of Hope- 
well V. Picdmont Lumber Co., 94 
I S.E. 938, 122 Va 225. 

74i Va—^B rooks v. Epperson, 178 S. 
B. 787, 164 Va 37. 

75. drenit oonrt 

(1) Has general jurisdiction.—^Ir- 
vine V. Randolph Lumber Corp., 69 
S.E. 350, 111 Va 408. 

(2) Has Jurisdiction to determlne 
the right to mandamus.—^Richmond 
R. & Electric Co. v. Brown, 82 S.E. 
776, 97 Va 26. 

(8) Has no equlty jurisdiction ex- 
cept such as is conferred on it by 
statute.—Western State Hospital v. 
State Hospltals for Insane, 70 S.E. 
605, 112 Va 230. 

(4) Held to have exclusive Juris¬ 
diction under goveming statute in 
cases where certaln state officers are 
necessary or proper parties.—Uni¬ 
versa! Life InA Co. v. Cogblll, 30 
Gratt. 72, 71 Va 72. 
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§ 294. Washington 

in Washington, tha superfer eourts are eourts ef 
oeneral Jurisdlctlen. 

In Washington, there have bcen decisions relating 
to the superior eourts which are eourts of general 
jurisdiction,'^^ having the same powcr and jurisdic- 
tion in probate proceedings as in actions at law or 
suits in equity.^* 

§ 295. West Virginia 

In West Virginia, there have been decislons relating 
to the Circuit, county, common pleas, mayor’s, and mu- 
nlcipal eourts. 

In West Virginia, there have bcen decisions re¬ 


lating to the Circuit eourts;^® the county eourts;®® 
the court of common pleas the mayor's eourts 
and the municipal eourts.®® 

§ 296. Wisconsin 

There have been various decisions relating to the 
Wisconsin eourts of origfnal Jurisdietion. 

In Wisconsin, there have been decisions relating 
to the Circuit eourts,including decisions with re- 
spect to their jurisdietion,®® which is gcneral,®® and 
with respect to the review of their proceedings;®'^ 
the superior eourts;®® the county eourts,®® includ¬ 
ing decisions with respect to their jurisdietion,®® 
which is limited,®! and with respect to their proce- 


atustlaa* eonrt 

Va.—Belvin v. Richmond. « S.B. 378. 
85 Va. 574, 1 L.R-A. 807—Smith v, 
Commonwealth, 6 Gratt. 696, 47 Va. 
691. 

ZMr aad 9V»Sty oourt 
Va.—^Vtrsinia-Lincoln Pnrnitnre Cor¬ 
poration V. Southern Factorles Sc 
Stores Corporation, 174 S.R. 848, 
162 Va. 767. 

m Wash.—State v. Moore, 62 P. 

411. 23 Waah. 115. 

15 CJ. p 1007 note 98. 

Ttm Waah.—Bremerton Creamery & 
Produce Co. v. Blliott, 50 P.2d 48, 
184 WAsh. 80—Holland v. Silver 
Basin Mining Co., ISS P. 500. 113 
Wash. 63—^Warner v. Alderson, 
157 P. 476. 91 Waah. 157. 

Power to frsait wxit of pxoMMtioa 
Waah.—State ex rei. Dyaart v. Cam¬ 
eren, 248 P. 408. 140 Waah. 101. 54 
A-L.R. 311. 

Tft. Waah.—Xn re Hoacheid, 139 P. 

61. 78 Waah. 309. 

15 C.l. p 1007 note 1. 

Coarta of probate jurladlction gen- 
eraXiy aee infra 69 298-310. 

TSk Blsstioii ooatsat 
W.Va.—FTench v. Bennett, 72 S.B. 
746, 69 W.Va 653. 

Olxoott ooort of Xaaawha Coimty 
W.Va—Shipley v. Vlridnian Ry. Co., 
104 S.E. 297, 87 W.Va 189. 

aiX W.Va—Uayer v. Adamsy 27 W, 
Va 244. 

15 C.J. p 1007 note 3. 

Bsvlsv of prooesOlaca 

(1) Oenerally.—In re Rneeream'8 
Bstate, W.Va, 191 S.EL 867—In re 
Durham^a BSatate, W.Va, 191 S-EL 
847. 

(2) Nature and form of remedy.— 
Balloua ▼. Hart, 123 aE. 402, 06 W. 
Va 580. 

<3) Rc<iaisltes and proeeedtiixm for 
transfer of cauae.«—Balloux v, Hart, 
aopra 


(4) Record.—^In re Durham^s Bs- 
tate. supra 

81. W.Va—Shipley v, Virgdnlan Ry. 

Co.. 104 S.E. 297. 87 W.Va 139. 
Common ]pleas oourt of Cahell Cornu 
ty 

W.Va—Williams v. Irvin. 133 S.E. 
390. 101 W.Va 708. 

88. Coorta of limited Joxisdlotlon 
W.Va—^Ex parte Watson, 95 S.E. 
648. 82 W.Va 201. 

aa. WaVa—Rutter v. Sulllvan, 25 
W.Va 427. 

84. WIs,—^Village of Prairie du Sac 

V. Kramer. 217 N.W. 295, 194 Wis. 
495—State v. Shaughnessey, 57 N, 

W. 1105, 86 Wia 646—^Attorney- 
General v. Chicago & N. W. R. Co., 
35 Wla 425. 

15 CJ. p 1007 note 5. 

85. Wla—^In re Weidman's Wlll, 
207 N.W. 950, 189 Wis. 818—Briggs 
V.. Miyer. 186 N.W. 163, 176 Wis. 
321. 

Zss&aoee of prerogatlve wxita 
Wis.—Petltion of Heil, 284 N.W. 42. 

81, Wia—Langen v. Borkowski, 206 
N.W. 181, 188 Wis. 277, 43 A.L.R. 
632. 

Oenersl egoity Joxisdiotion 
Wis.—^Ekem v. McGovem, 142 N.W. 
695. 164 Wia 167. 46 L..R.A.,N.S., 
796—^Lalng v, Williama 115 N.W. 
821, 135' Wia 253, 128 Am.S.R. 
1025. 

15 C.J. p 1007 note 6. 

i 87. Wis.—Scheiderer v. A. G^^orge 
Schula Co., 171 N.W. 660, 169 Wia 
®- 

Coacloslveness of findlsgx fm appesl 
Wia—^Martins v. Bauer, 205 N.W, 
907, 188 Wia 188—Poster v, Bauer, 
180 N.W. 817, 178 Wis. 231. 

88. Wis,—Gard v. Butterfleld, 130 
N.W. 100, 146 Wia 115. 
Oottfteannation psooeedisgs 
WiaTTrWiaconain River Impn Cp. t. 
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Pier, 118 N.W. 867, 187 Wia 825, 
21 L.R.A.,N.S.. 538. 

88. Wia—Smelker v. Campbell, 162 
N.W. 171. 166 Wia 368—Wisdom 
V. Wisdom, 145 N.W. 126, 156 Wla 
434. 

15 CJ. p 1007 noje 8. 

Conrt of record 

Wis.—State ex reL Leverance v. 
Prey, 286 N.W. 705. 

90. Wis.—Beck v. State, 219 N.W. 
197, 196 Wia 242, followed in Beck 

V. Milwaukee County, 219 N.W. 
206, 196 Wis. 269, and certiorari 
denied Beck v, Milwaukee County, 
Wis., 49 S.Ct 84, 278 U.S. 689, 73 
Xj.Bd. 554—State v. Circuit Court 
of La Crosse County, 188 N.W. 646. 
177 Wia 648. 

Controvexsles Involvlaff deoedenfs 
estate 

Wis.—^In re Weidman's Wlll, 207 N. 

W. 960, 189 Wis. 318—Wisdom Y. 
Wisdom, 146 N.W. 126, 165 Wia 
434. 

Courts of probate jurisdietion gen- 
erally see infra §§ 298-310. 

Becovery of salaxy pald clty offloers 
Wis.—Smelker v, Campbell. 162 N.W.. 
171, 165'Wia 358. 

Oneida oonnty oonrt 
Wis.—Jansen v. Town of Schoepke, 
263 N.W. 664. 214 Wla 350. 

91. Wis.—^In re Farm Drainage 
Dlst, No. 1, Waupaca County, 287 
N.W. 806—^In re George^s Bstate, 
274 N.W. 294, 226 Wla 261, va- 
catlng mandate 270 N.W. 588, 226 
Wis. 251—^Newcomb v. Ingram, 248 
N.W. 209, 211 Wia 88, rehearing 
grante^ 246 N.W. 121, modifled on 
other grounds 248 N.W. 171, 211 
Wla 88—^In re Kallenbach'8 Es¬ 
tate. 199 N,W. 152, 184 Wia 171. 
*'County court of Milwaukee coun¬ 
ty is a oourt of limited jurisdictipn.*' 
—In re Bulewlcz’ Bstate, 849 N.W, 
584, 635. aia Wig. 426. . 
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dure,^* and the review of their proceedings the 
municipal courts,^^ including decisions with respect 
to their jurisdiction,®^ which is limited,^^ and with 
respect to their procedure,®^ and the review of their 
proceedings the civil court of Milwaukee coun- 
ty^99 which has been held to be a municipal court,^ 
including decisions with respect to its jurisdiction,^ 
procedure,^ and the review of its proceedings 


and inferior courts gencrally.® 

§ 297. Wyoming 

in Wyoming, the district courts have general Ju- 
risdletlon. 

In Wyoming, thcre have been dfecisions relating 
to the district courts,^ which are courts of general 
jurisdiction.7 


t 2 i WIs.—state ex rei. Iieverance v. 
Prey. 286 N.W. 705. 
to jury txial 

W-is.—In re Weidman*8 Wlll, 207 N. 

W. 950. 189 Wls. 318. 

^ -vvis.—Moyer*s Guardianshlp v. 
Moyer, 267 N.W. 280, 221 Wls. 610 
—In re Willlng*s Will, 209 N.W. 
602, 190 Wis. 406—^In re Hughes’ 
Will. 203 N.W. 746, 187 Wls. 14. 
jLppUeatioa to drenlt oonrt for leave 
to a]n>Ma 

Wis.—^In re McGlnty’s Will, 176 N.W. 

850, 171 Wls. 184. 

Time to appeal 

Wls.—^In re Bowler*s Will, 280 N.W. 
; 684, 228 Wis. 527. 
mal de novo 

Wis.--In re Willing*s Will. 209 N.W. 
602. 190 Wis. 406. 

96, Wis.—^Pfeifer v. lAyton Park 
•. 011, etc.. Co., 149 N.W. 895. 159 
Wlsv 1. 

15 C.J. p 1007 note 9. 

KctiiiGipal eonrt 

. (1) Of Fond du Lac County.— 
Chapleau v. Manhattan Oil Ck>., 190 
N.W. 361,' 178 Wis. 645. 

(2) Of Langdale County.—French 
V. L. Starks Co., 197 N.W. 726. 183 
Wls. 346. 

, (3) Of Neenah-Menasha.—State v. 
Sande, 238 N.W. 504, 205 Wis. 495. 

(4) Of Racine County.—Jones v. 
State, 247 N.W. 445, 211 Wis. 9. 

(5) Other courts see 15 C.J. p 1007 
note 9 [e]. 

95. Jnrisdlotlon. may not exeeed that 
of dronit oonrt 

Wis.—State ex rei. Schnelder v. Mid¬ 
land Investment & Pinance Corpo¬ 
ration. 262 N.W. 711, 219 Wis. 161. 
Teriitorial llmits 

Wis.—State ex rei. Schneider v. Mid¬ 
land Investment & Finance Corpo¬ 
ration, 262 N.W. 711, 219 Wis. 161 
— Stote V. Sande, 288 N.W. 604^ 206 
Wls. 496—French v. L. Starks Co., 
197 N.W. 726, 183 Wis. 846. 

99, "A municipal court is a creature 
of statute and of limited Jurisdictlon. 
It must appear upon the face of its 
proceeding that it acted withln the 


powers conferred upon it.”—Jones v. 
State. 247 N.W. 445, 446, 211 Wis. 9. 

97. Wis.—Camcross v. Treat, 227 N. 
W. 24. 200 Wis. 284. 

Jndlolal notloe 

Wis.—^Wergln v. Voss, 192 N.W. 61, 
179 Wls. 603, 26 A.L.R. 933. 

98. Trial de ilovo 

Wis.—Chapleau v. Manhattan Oil Co.; 
190 N.W. 361, 178 Wis. 645. 

99. Wls.—Berger v. Discher, 131 N. 
W. 444, 146 Wis. 170. 

1. AVls.—State ex rei. Schneider v. 
Midland Investment & Finance 
Corporation, 262 N.W. 711, 219 Wis. 
161. 

2. XTo or Umlted egnltalsle jnxisdlo. 
tion 

Wis.—^Nehrlng v. Niemerowics, ^76 
N.W. 326, 226 Wis. 285~Pierson v. 
Dortf, 228 N.W. 679, 198 Wis. 43. 

3- Wis.—Wald v. Mitten, 282 N.W. 
634, 229 Wls. 393. 

Seodlng egnltable cases to drotiit 
oonxt 

Wls.—^Nehring v. Niemerowicz, 276 
N.W. 326, 226 Wls. 286. 

4. Wis.—Stanislawskl v. Metropoli¬ 
tan Life Ins. Co., 286 N.W, 10— 
National Bond & Investment Co. v. 
Nash Sales Co., 205 N.W. 910, 188 
Wis. 197—Rohr v. Chicago, N. S. 
& M. R. R., 190 N.W. 827, 179 Wis. 
106—Schulteis v. Milwaukee Con¬ 
crete MIxer Co., 183 N.W. 169, 174 
Wls. 358—Gimbel Bros. v. Kelly, 
176 N.W. 61, 170 Wis, 637—Rath- 
mann v. Schwanz, 175 N.W. 812, 
170 Wis. 469—Schelderer v. A. 
, George Schulz Co., 171 N.W. 660,169 
Wls. 6—^Donovan v. Northwestern 
School for Stammerers, 162 N.W. 
178, 165 Wis. 331. 

15 C.J. p 1007 note 8 Cf]. 

Psymcmt of oosts lAd fees 
Wia—Gannon Printlng Ca v. Globe 
& Rutgers Fire Ins. Co., 216 N.W. 
498, 196 Wis. 1—^Todorovic v. 

Hirschberg, 177 N.W. 884, 172 Wis. 
14. 

DetennlnatioiL and disposltion of 
canse 

Wls.—^Borkowski v. Langen, 198 N. 
W. 389, 183 Wis. 481—Kausch v. 


Chicago & Milwaukee Electric Ry. 
Co., 180 N.W. 808, 173 Wis. 220— 
Doflance Mach. Works v, GUI, 175 
N.W. 940. 170 Wis. 477. 

Wdghtf prej^ondeonuxoe^ or snfflciency 
of evldesMO 

Wls.—Wald V. Mitten. 282 N.W. 634, 
229 Wis. 393-^Conan v. A.. C. AI— 
lyn & Co., 243 N.W. 400, 209 Wis. 
35, amended Conan v. A. C. Allen 
& Co., 244 N.W, £85, 209 Wls. 36 
—^Industrlal Heating & Engineer- 
ing Co. v. Austin, 228 N.W. 603. 
200 Wis. 367—^Rauch v. Bensman» 
227 N.W. 253, 200 Wis. 36—Mar- 
tins v. Bauer, 206 N.W. 907, 188 
Wls. 188—Dacus v. Flscher, 192 N. 
W. 1019, 180 Wls. 292—Foster v. 
Bf..uer. 180 N.W. 817, 173 Wis. 231 
—^Yahnke v. Lange, 170 N.W, 722, 
168 Wis. •612. 

5- "Inferior courts znust have a Ju- 
risdiction less than that of the Cir¬ 
cuit court.”—State ex rei, Schnelder 
V. Midland Investment & Finance 
Corporation, 262 N.W. 711, 712, 219 
Wis. 101. 

Secvleo of prooess throngliont stato 
Cmrt, process’ ,of which may be 
sent throughout state, is inferior 
court, notwithstandlng act creating 
it calls it municipal court.—State v. 
Sande, 238 N.W. 604, 205 Wis. 496— 
French v. L. Starks Co., 197 N.W. 
726, 183 Wis. 345. 

DoBignation, by logUlatiire as mnnlcl- 
pal or inferior 

Wia—State ex rei. Schneider v. Mid¬ 
land Investment & Finance Corpo¬ 
ration 262 N.W. 711, 219 Wis. 161— 
State V. Sande, 238 N.W. 604, 205 
Wis. 496—French v. L. Starks Co., 
197 N.W. 726, 183 Wis. 346. 

e, Wyo.—^U. S. Fidelity, etc., Co. v, 
• Nash, 121 P. 641, 124 P. 269. 20 
Wyo. 65. 

16 CJ. p 1007 note 10. 

7. U.S.—Mumell v. Stock Growers’ 
Nat. Bank of Cheyenne, C.C.A. 
Wyo., 74 P.2d 827. 

Authorlty to Issno gno warranto 
Wyo.—State ex rei, Walton v. 
Christmas, 44 P.2d 905, 48 Wyo. 
239. 
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C0URT8 

D. COURTS OP PROBATE JURISDICTION 


21 O.J.S. 


1. JuSISDICnOH AND PO^TERS 


§ 298. In General 

Probat* courts are croaturM of the law whose batic 
Jurladlction fa to adminiaUr Juatice In tfeoodonts’ eatates. 
With rtipect to matters to whlch thelr powers extend, 
thay aro uaually regarded as courts of generat Jurlsdic- 
tlon. Tha Jurlsdictlon of a probate court with respect to 
the administration of an estate attaches when it takes 
controi of the estate and continues untii It is futiy ad- 
ministered. Such courts are usualty courts of record. 

Probate courts are creatures of the law® whose 
basic jurisdiction is to ad:ninister justice in mat- 


ters relating to decedents' estates.® They kave been 
said to be the offspring of the common law,io al- 
though it has also been considered that the probate 
court System is not indcbted to the common law for 
its existence or development.^^ The jurisdiction ex- 
ercised by probate courts is commonly referred to as 
probate jurisdiction.^® 

While it has been frequently asserted that such 
courts are courts of special and limited jurisdic¬ 
tion,they are not courts of inferior, but rather 


C. Cottinsr V. Tnton*s Estate, 

106 A. 113, IIS Mo. 91. 

Okl.—nust V. Gilleople, 216 P. 4S0, 
SO Okl 5!f. 

Dcflnltion of probata and simllar 
courts see supra | 11. 

•• N.Y.—^Iti re PuUtxer^s Estate, 249 
K.T.S. 67. 139 Mtsc. 575. opinion 
supplementcd 251 X.T.S. 549, 140 
Misc. 572, afOrmed In re Pulltzer, 
260 N.T.S. 975, 237 App.Div. 608. 
Wl».—In re Slprhen*s Bstate, 193 N. 
W. 385. 180 Wis. 504. 

Ootirt of ocdiamxy of Georgia is a 
court of competent Jurirdiction to 
administer the estates of df>cedent8. 
—Smith T, JenningB, Ga., 238 P. 48, 
151 C.C.A. 124, reversing, D.O., JTen- 
nlnics V. Smith, 253 P. 921, certiorari 
denled Jennings v. Smith, 37 5.Ct 
399, 243 U.a 635, 61 UEd. 940. 

la Wis.—Bransoo v. Bumett, 2 
Finn. 185. 1 Chaodl. 186. 

15 C.J. p 1008 note 81. 

*Tke orlgin of cur probate courts 
is Iraccd back to the ccclesiastical { 
cosuris of SngtsudMf^-^Piant v. Harri- 
son, 74 N.T.8. 411, 439, 36 Misc. 649, 
MfolttlloB of ooQxts of probate Jnzis. 
dloUooi 

<1) Oencrally.—^Plant ▼- Hairison, 
supra. 

<2) In Mew Tork.—MaIone v. St 
Peter 4b St Paul*s Church, 64 N.R 
961. 172 M.T. 269, 274—In re Haw-| 
ley, 19 K.R 252. 104 N.Y, 250. 263, 6 
StR. 620—In re Morris, 235 N.Y.Sw 
461, 184 Misc. 874. 

i8) Xa WSsconsln.—In re Oeorge*s 
Ebtate, 274 N.W. 294. 225 Wis. 251. 
racating mandate 270 N.W. 538, 225 
Wla. 251. 

U. Mlch.—Qrady t. Kughe% 81 N. 

W. 438. 64 MlfdL 640. 

Pa.—Fisher v, ICreebei. l Leg.Chron. 
118, 

•*£Probate courts] dertve thelr 
ocigia aad jariadletlon from a source 
altogether distinet trom the common 
law. and they exerclse no functione 
peeniiar to that system."—Xn re 
Qnizmey^s Bstete, 188 N.W. 599» fOl, 


287 Mlch. 229—Holbrook v. Cook. 6 
Mich. 225. 228. 

IR *^Probate jazisdictioiL'’ means the 
ezcrcise of the ordlnary power of 
what. ex vl termini. Is generally un- 
derstood to be the authority of 
courts of that name. 

Mont.—Chadwick v. Chadwick. 18 P. 
385, 6 Mont. 566. 

N.C.—Clark v. Carollna Homes. 128 
I S.E. 20. 189 N.a 703. 

13. Ala.—^American Surety Co. of 
New York v. King, 187 So. 46S. 237 
Ala. 510. 

Pia.—First Nat Bank v. MacDonald, 
130 So. 696, 100 Fla. 675. denying 
rehearlng 129 So. 911. 100 Pia. 674. 
m.—In re Talla*s Estate, 281 IlLApp. 
124, afflrmed 1 N.E.2d 60, 362 III 
621—Hicks V. Monahan, 209 III, 
App. 516. 

Kan.—^In re Righ4mire's Estate, 242 
P. 138, 120 Kan. 95. 

Me.—^Harmon v. F.igan, 154 A. 267, 
130 Me. 171—Cottlng v. Tilton's 
Estate. 106 A. 113, 118 Me. 91. 
Md,—Baldwin v. Hopkina 187 A. 884, 
171 Md. 97—Oreenhawk v. Qulm- 
by. 177 A, 637. 168 Md. 896—Mar- 
bury V. Ward, 162 A. 919, 163 Md. 
830—^Hopper v. Hopklns, 160 A. 
116, 162 Md. 448—Mudge v. Mudge. 
141 A. 296. 155 Md. l-^Bowle v. 
Ghiselin. 80 Md. 553. 

Mich.—In re Praser^s Estate, 285 N. 
W, 1, 288 Mich. 392—Burgess v, 
Jackson Circuit Judge, 229 N.W, 
481, 249 Mich. 558. 

Mo.—State ex reL Barlow t, Holt- 
camp. 14 S.W.2d 646, 322 Mo. 258— 

1 Hanssen v, Karbe, App., 115 S.W.2d 

109, transferred 106 S.W.2d 416_ 

State ex reL Kemp v. Amold, App.. 
113 SwW.2d 143—Eietrlch v, Jones. 
53 S.W.2d 1059. 227 Mo.App. 366. 
Mont—Phiibrick v. American Bank 
Trust Co., 193 P. 69. 58 Mont 376 
—In re Pepin^s Estate. 163 P. 104, 

53 Mont 240. 

^ re Hyams* Estate, 142 N.B. 
689, 237 N.Y. 211, modifying 198 N. 
T.S. 922. 205 App.Div. 893, and 199 
N.Y.8. 928, 206 App.Div. 670—In 
re GurevHch*8 Estate. 2 N.Y.S.2d 
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674, 166 Misc. 439—St John v. 
Putnam. 220 N.T.S. 141, 128 Misa 
714—^In re Beach's Estate, 203 N. 
T.S. 492. 122 Misc. 261, afflrmed 203 
N.Y.S. 919. 208 App.Div. 831—In 
re Steinmetz* Estate, 1 N.T.S.2d 
601—^Wllson V. Baptlst Education 
Soa, 10 Barb. 308. 

Ohlo.—State ex rei. Black v. White, 5 
N.E.2d 163. 132 Ohio St 68—Abicht 
V. 0'DonneH, 3 N.E.2d 993, 62 Ohio 
App. 613—In re Will of Schrader, 
20 Ohio N.P.,N.S., 433. 

Okl.—Rust V. Glllesple, 216 P. 480, 
90 Okl. 59—Jackson v. Porter, 209 
P. 430, 432, 87 OkL 112, citlng Ooru 
pus Jnxls. 

Pa.—^In re Malns* Estate, 185 A. 222, 
322 Pa. 243—^In re Cutter*s Estate. 
134 A. 489, 286 Pa. 506—In re Brus- 
stai^s Estate, 186 A. 147, 123 Pa. 
Super. 45—^In re Hartzeirs Estate, 
173 A. 842. 114 Pa.Super, 190—In re 
Berkey'5 Estate, 156 A. 568, 102 Pa. 
Super. 306—^In re Clunon*8 Estate, 
Pa.Orph., 34 Pa.Dlst & Co. 490—In 
re Kowala'8 Estate. 21 Pa.Dist & 
Co. 77—In re Roseberry^s Estate, 
20 PaDist & Co. 170—In , re 
Mutchler*s Estate, 29 Pa.Dist 271 
—In re Strauss' Estate. 26 North. 
Co. 304—In re Mellinger*8 Estate, 

9 Somerset Leg.J. 65. 

R.I.—Harrop v. TllUnghast 195 A. 
226, 59 R«L 255—^Vennerbeck & 
Clase Co. v. Markham’8 Estate, 173 
A, 649, 54 R.I. 366—Thompson v. 
Clarke, 127 A. 569. 46 ILI. 807. 

Tex.—^Easley v. McCllnton, 33 Tex. 
288. 

Vt-pProbate Court for Dlstrlct of 
Pair Haven v. Indemnlty Ina Co. 
of North America. 171 A. 336, 106 
Vt 207—Barber v. Chase, 148 A. 
302, 101 VL 343. 

15 C.J. p 1008 note 33. 

'*Probate courts are Incapable of 
dealing completely with ordlnary 
rlghts . . , [and are] courts for 
pecullar and limited purposes . . . 
outslde ordlnary litigatlon.”—In re 
Qulnney*s Estate. 283 N.W. 599. 601, 
287 Mich. 329—In re Graham'8 Bs- 
tate, 267 N.W. 629. 680. 276 Mich. 821. 
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of superior, jurisdiction,^^ and with respect to mat- 
ters to which their powers extend, they are usually 
regarded as courts of general jurisdiction.is Such 
courts are usually courts of record,i® and the same 
presumptions exist in favor of their proceedings as 
in the case of ordinary courts of general jurisdic- 


tion.i'^^ Their jurisdiction is, of course, purely civ- 
il,i8 and in the settlement of estates it is primarily 
in rem.^® 

Nature of powers, The powers of a court of pro¬ 
bate jurisdiction are judicial, administrative, and in- 
quisitorial, each of such powers being distinet and 


3 , 4 . Ark.—Levinson V. Treaiway, 78 
S.W.2d 69, 190 Ark. 201—Branch v. 
Veterans’ Admlnistration, 74 S.W. 
2d 800, 189 Ark. 662—Sewell v. 
Eeed, 71 S.W.2d 191, 189 Ark. 60 

_Graham v. Graham & Norris, 1 

S.W.2d 16, 175 Ark. 530. 

Mass.— Wilder v. Orcutt, 163 N.B. 

332, 257 Mass. 100. 

Minn.—De Wolf v. Brieson. 220 N.W. 
406, 176 Minn. C8—Davis v. Hud- 
sjn. 11 N.W. 136. 29 Minn. 27, 34. 

Or._Godfrey v. Gempler, 70 P.2d 561, 

157 Or. 261—^Woodbum Lodge No. 
102, I, 0. O. F., V. Wilson, 34 P.2d 
611, 148 Or. 160, 

15 C.J. P 1009 note 34. 

Bxisoa for role 

The probate court Is regarded as a 
superior court ‘Tiecause it Is not only 
a court of rccord, but a constitution- 
al court of fixed and permanent char¬ 
acter invested with general jurisdic¬ 
tion and plenary powers over mat- 
ters committed by law to ita pecu- 
liar cognizance.”—^Borden v. State, 11 
Ark. 619, 652, 44 Am.D. 217. 

OxiglnarVi Oallfomla probato 
oouTto were of inferior jurisdiction. 
—Wood V. Eoach, 14 P.2d 170, 121 
CaLApp. 631. 

18w Ala.—Smith v. Smlth, 103 So. 
657, 212 Ala. 622—Ex parte Sum- 
lin, 86 So. 810, 204 Ala 376. 

Ark,—Arkansas Valley Trust Co. v. 

Toung, 195 S.W. 36, 12« Ark. 42. 
Idaho.—Short v. Thompson, 65 P.2d 
163, 66 Idaho 361. 

IlL—People, for Use of Stough, v.l 
Danforth, 12 N.E.2d 227, 293 IlL 
App. 280—^Depue v. Heberling, 260 
IlLApp. 82—In re Roeske’s Estate, 
206 IllApp. 366. 

Mass.—Schmidt v. Schmidt, 182 N.K 
374, 280 Mass. 216—Wilder v. Or¬ 
cutt. 163 N.E. 332, 267 Mass. 100. 
Mich.—^Burgess v. Jackson Circuit 
Judge, 229 N.W. 481, 249 Mich. 558 
—^Reason v, Jones, 78 N.W. 899, 
119 MicK 672. 

Minn.—^Davis v. Hudson, 11 N.W. 

136, 139, 29 Minn. 27. i 
Mlss.—^Pollock V. Buie, 43 Miss. 140. 
N.H.—HolUs V. Tllton, 6 A.2d 29, af- 
' flrmed 6 A.2d 753. 

JT.J.—In re Beam, 117 A. 6l3. 93 N.J. 

Eq. 593—Podesta v. Binns, 60 A. 

' 816, 69 N.J.Eq. 387. 

Ohio.—^In re Ferguson’s Estate, 3 
. Ohio N.P.,N.S., 549. 

Okl.—^Petroleum Auditore Ass’n v. 
Landls, 77 P.2d 730, 182 OkL 297 
—Stevens v. Dlll, 286 P. 846, 142 
OkL 188—Dill V. Stevens, 284 P. 


60. 141 Okl. 24—Jackson v. Porter, 
209 P. 430, 432, 87 Okl. 112, citing 
Coipus ;rnxis. 

Tex.—^Dallas Joint Stock Land Bank 
of Dallas v. Forsyth, 109 S.W.2d 
1046, 130 Tex. 663, modifying 

Forsyth v. Dallas Joint Stock Land 
Bank of Dallas, Clv.App.. 81 S.W. 
2d 1103, and rehcaring dexiicd 112 
S.W.2d 173, 130 Tex. 663—Easter- 
line V. Bean, 49 S.W.2d 427. 121 
Tex. 327, reversing, Clv.App., 15 S. 
W.2d 734—Crawford v. McDonald, 
33 S.W. 326, 88 Tex. 626—^Buss v. 
Smith, Clv.App., 126 S.W.2d 712. 
error granted—Loewenstein v. 
Watts, Civ.App., 119 S.W.2d 176. 

16 C.J. p 1009 notes 86, 37. 

Courts not exclusively of probate ju¬ 
risdiction see infra § 299. 

16. Ala.—Whitaker v. Kennamer, 166 
So. 855, 229 Ala. 80. 

Alaska.—^In re Matheson’s Estate, 7 
Alaska 292. 

Idaho.—Short v. Thompson, 65 P.2d 
163, 66 Idaho 361—Harkness v. 
Utah Power & Light Co., 291 P. 
1061. 49 Idaho 766. 

Kan.—^Parsons v. M. E. MeC^be & 
Son, 276 P. 173, 127 Kan. 8*7. 
Minn.—^De Wo^f v. Erlcson, 220 N. 

W. 406, 175 Minn. 68. 

Mo,—^Davis v. Johnson, 58 S.W.2d 
746, 832 Mo. 417, transf^rred, see, 
App., 47 S.W.2d 121—Phillips v. 
Phoenix Trust Co., 68 S.W.2d 813, 
332 Mo. 327. 

Ohio,—^Fidolity & Deposit Co. v. 
Wolfe, 126 N.B. 414, 100 Ohio SL 
332—Rcitz V. Smith, 10 N.E.2d 150, 
56 Ohio App. 72—Robinson v. 
Dunn, 17 Ohio Cir.Ct.,N.S., 292, af- 
flrmed 87 Ohio St. 472—In re Fer- 
guson's Estate, 3 Ohio N.P.,N.S., 
549. 

Okl.—Woods V. Vann, 256 P. 918, 126 
OkL 121. 

S.C.—In re Willcox, 160 S.E 260, 162 
S C 133. 

15 C.j. p 721 note 63 Ea] (1), p 1009 
note 33. 

County oourts are courts of rec- 
ord in probate mattera—^Baird v. 
Patterson, 44 P.2d 90, 172 Okl. 158. 

Dlstilot ooozt when exercislng Ju¬ 
risdiction In probate matters is a 
court of record,—^In re Hoermann’s 
Estate, 91 P.2d 394, 108 Mont 386. 
zrot teohiiloally oourts of reoord 
Probate courts, includlng the pre- 
rogative court, are not technlcally 
courts . of record; the prerogatlve 
court exefcisea jurisdiction of an ec- 
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clesiastical court, which is not a 
court of record.—In re Merrill, 102 
A 400, 88 N.J.Eq. 261. 

17- Ark.—Sewell v. Reed, 71 S.W.2d 
191, 189 Ark. 60. 

15 C.J. p 1009 note 39, 

Presumptions as to jurisdiction see 
supra 5 08. 

18. S.C.—Ude V. Llde, 2 Brev. 403. 
Supeclntondance 

The jurisdiction of probate courts 
has been phrased as that of super- 
intendence.—Hollis v. Tilton, 6 A2d 
29, affirmed 6 A.2d 753. 

19- Cal.—^Lilienkamp v. Superior 
Court of Los Angeles Caunty, 93 P. 
2d 1008, superseding 85 P,2d 577 
—Abels v. Frey, 14 P.2d 594, 126 
CaLApp. 48—Warren v. Bilis, 179 
P. 544, 39 CaLApp. 642. 

N.T.—In re Grub8’s Will, 294 N.Y. 
S. 306, 162 Misc. 228. affirmc-d 298 
N.T.S. 638. 231 App.Div. 80i, 

**Their jurisdiction is primarily 
and cssentlally in rem in respect to 
property which the incident of death 
has temporarily left wlthout an ad- 
Judicated owner, and, In so far as 
Jurisdiction in personam is properly 
cxerclsed, it Is primarily merely hy 
rcason of the relationsbin, rlghts, 
clkims, or property obligations of the 
particular persons, in respect to 
whom the jurisdiction is entertained, 
in the rem which is the basic sub- 
ject-matter of the dlspositive pow- 
er of such courts.”—^In re Bradford’s 
Will, 288 N.T.S. 153, 157, 159 Misc. 
482. 

ZootuUan of rem as determlnlng jtu 
xlsdletioB. 

(1) As to tangihle personalty hav- 
ing permanent situs, question of ju¬ 
risdiction of surrogate’s court is 
determlnable on principies of prl- 
mary power to enforce decrees on 
rem itself, and as^to intangibles own- 
ed by decedent jurisdiction is deter- 
mined on formula of mobilia sequi¬ 
tur personam, by which situs of In¬ 
tangibles is usually attributed to 
domicile of owner.—^In re Bradford*s 
Will, supra. 

(2) Res held to Ile outslde llmits 
of courfs control.—^In re Rogers* 
WilL 293 N.T.S. 626, 250 App.Div. 
26—In re Bradford’s Will, 288 N.T.S. 
153. 159 Misc. 482. 

Power of appolutmeiLt fnsnlslies 
3 LO res on which jurisdiction of sur- 
rogate*s court can attach.—^In re 
Bradford's WiU, 288 N.T.S. 163, 169 
Misc. 482. 
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3 tatutory. 2 ^ Izi cases whcre it is authorizcd to act, 
its powers are not oniy general^^ but also plcnary.^^ 
Probate powers grantcd to a court constitute a pub- 
lic trust.23 

IVhen jurisdiciion attaches. In gencral, the ju- 
risdiction of a probate court with respect to the ad- 
ministration of a particular estate attaches when it 
takcs control of the estate in the manncr and by 
the means prescribed by law\24 More particularly, 
jurisdiction attaches on the filing of a petition for 
the appointment of a ' iciary to take into posses- 
sion, marshal, and distribute the assets of the de- 
ccascd.-® 

Tcrminsfion, loss, or divesture of jurisdiction. 
It has been held that the jurisdiction of probate 
coiirts writh respect to the scttlcment of estatcs is 
not lost by mere lapse of time-® or failure to assume 
jurisdiction,27 Having taken jurisdiction of the ad- 


ministration of a particular estate, the jurisdiction 
of a probate court continues until the estate is fully 
administered,^® more particularly, until the deced¬ 
entes property is distributed to those entitled there- 
to-® and the estate is closed.^® 

§ 299, Probate Powers of Courts Not Exclu- 
sively of TProbate Jurisdiction 

In tome Jurisdictione probate powers are conferred 
on courts not excluslvely of probate jurisdiction. Under 
these circumstances, the Jurisdiction of such a court 
In probate matters Is separate and distinet from its ju¬ 
risdiction In other matters. When sitting In probate, 
such a court fs usually eonsidered a court of generat 
jurisdiction. 

It sometimes happens that probate powers are 
conferred on courts which have jurisdiction over 
matters other than those which would fall withini 
the cognizance of a court which is strictly one of 
probate,®^ such as chancery,®^ circuit,®® county,®^ 


90. N.T.—Mattw of Meyer. 131 N. 
T.S. 27, 72 Miec. 6S6, 2 Civ.Proc.. 
N.S.. 364. 

Tsl dotexnisiXLZ’ rlglita of oredltozs 
the function of the probate court is 
judiclal.—U. S. V. Paisley, D.aill.. 
26 F.Supp. 237. 

91. N.C.—Clarh ▼. CaroHna Homes, 
128 S.B. 20. 183 N.C 703. 

83. Mich.—In re Strom^s Guardian- 
shlp, 286 N.W. 245. 

K.C.-^lorh V. CaroUna Homes. 128 

S. B. 20. 18D N.C. 703, 

Vt,—-In re Ficher*s Estate, 158 A. 
878, 101 Vt. 37. 

Wis.—In re Gcorire*s Estate, 274 N. 
W. 294, 225 Wis. 231. vacating man¬ 
date 270 X.W. 538, 225 Wis. 251. 

15 C.J. p 1009 not»- 35. 
sa. Wis.—In re Willlng*s Wlll, 209 
N.W. 602. 190 Wis. 406. 

SUL Uinn.—In re Prlce, 162 N.W. 
454, 136 Ulnn. 333. L.R.A.1917E 
544. 

as. Mlnn.^In re Prlce*s Estate, su¬ 
pra—Hanson ▼. Nyraard, 117 N.W. 
235, 10$ Minn. 30, 127 Am.S.H. 523. 
KT.—In re Stemmler's Estate, 12 N. 

T. S.2d 478, 171 Misc. 318. 

98. Vt.—^In re Curtis' Estate, 192 Al. 
13. 109 Vt. 44—In re Flsher^s Es¬ 
tate, 166 A. 878. 104 Vt. 37—East¬ 
man V. Davis. 35 A. 73, 88 Vt 236— 
Eavis V. Eastman, 30 A. 1, 6$ Vt 
651. 

Loss or divesture of Jurisdiction 
(enerally see supra }{ 92-95. 
mAr aad povar not impaired 

**The duty and power of the coun- 
ty court so fkr as it affects the 
property of a deeeased person, is not 
impaired by mere lapse of time, so! 
lonts, at least as title to real prop- 
•rty, under the special statutes resu-1 
latinr that subject is not questioned j 
or rights of Innooent purchasers of 
real or pcrsonal property affectedL'*; 


—^In re Reeve’s Guardianship, 188 N. 
W. 736, 176 Wis. 579. 

87. Vt.—In re Fisher’s Estate. 158 
A. 878, 104 Vt. 37. 

28 . Vt.—In re Curtis* Estate, 192 A. 
13, 109 Vt 44—In re Pisher*s Es¬ 
tate, 166 A. 878. 10 Vt 37. 

Effect of final settlement on jurisdic¬ 
tion Of probate court see the C J.S. 
title Exeeutors and Adminlstraiors 
$ 907, also 24 C.J. p 1031 notes 10, 
11 . 

89. Idaho.—Walker Bank & Trust 
Co. V. Steely, 34 P.2d 56. 54 Idaho 
591. 

N.T.—In re Stemmler^s Estate, 12 N. 
Y.S.2d 478, 171 Misa 318. 
OTfuisdictloo. eads oaly wtth ilnal 
dlstiibutloiL of property amon^ those 
entitled thereto.—^Klrwin v. Attorney 
General, 175 N.E. 164, 275 Mass. 34 
—Colby V. Stearns, 170 N.E. 466, 270 
Masa 461. 

Adndnisfcratton. oompleted by ooasant 
Where agreement of distribution is 
made and next of kin or legatees 
take over property of decedenfs es¬ 
tate in individual ownership, as ten- 
ants in common or otherwise, juris¬ 
diction of 8urrogate's court is ter¬ 
mina ted, since administration of es¬ 
tate has been completed by consent. 
—^In re Veniero's Estate, 300 N.Y.S, 
924, 165 Misc. 293. 

Gontroversy as to dlstrilmtad pxop- 
erty 

The functions of a surrogate court 
are prlmarily limited to the appoint¬ 
ment of estate fiduclartes, to the 
marshalllng of the assets of de- 
cedents, and to overseeing their dis¬ 
tribution, and when those events 
have oceurred, its authority is at an 
end and it a controversy chauces to 
arise subsequently as to rlghts of 
varioua Indlvidiials to property which 
has possed. the forum for its de- 
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terminatlon is another tribunal.—In 
re Goldowitz' Estate, 12 N.Y.S.2d 221, 
171 Misc. 198. 

30i Idaho.—^Walker Bank & Trust 
Co. V. Steely, 34 P.2d 56. 54 Idaho< 
591. 

31. Fla.—State v. Home, 98 So. 830, 
86 Fla. 309. 

15 C.J p 1010 note 49. 

Statuto hold Invalld in attemptlng 
to confer probate jurisdiction on par¬ 
ticular court. 

Tex.—State v. Gillette's Estate, Com, 
App., 10 S.W.2d 984, reversing Gll- 
lette’s Estate v. State, Clv.App., 286 
S.W. 261. 

38. Miss.—Saxon ▼. Ames, 47 Mlss. 
566. 

33. Statuto vaUd 

Statute giving clrcult court juris¬ 
diction in probate matters when 
county judge is disquallfled was 
valid.—State v. Horne, 98 So. 330, 86 
Fla. 809. 

Where oooaty courts abollshed 
Circuit courts in districta in which 
county courts have been abollshed 
have probate jurisdiction.—^In re Plt- 
tock*8 Estate, 201 P. 428, 102 Or. 47. 

34. Neb.—^In re Shierman's Estate, 
261 N.W. 166, 129 Neb. 230—Pinn v. 
Pinn, 189 N.W. 371, 108 Neb. 822. 

Okl.—^Petroleum Auditors A8s'n -v. 
Landls, 77 P.2d 730, 182 OkL 297— 
Baird v. Patterson, 44 P.2d 90, 172 
OkL 158—Manuel v. Eidd, 258 P. 
732, 126 Okl. 71—0'Neill v. Cun- 
ningham, 244 P. 444, 119 Okl. 157 
— ^Adams V. Tldal Oil Co., 237 P.^ 
443, 113 Okl. 15—Shawnee Nat. 
Bank v. Marler, 233 P. 207, 106 
OkL 71—In re Green’s Estate, 196 
P. 128, 80 OkL 266—Vinson v. Cook, 
184 P. 97, 76 OkL 46. 

15 aJ. P 1010 note 53. 
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district,35 superior,36 or supreme37 courts; and un¬ 
der these circumstances, the jurisdiction of such a 
court in probate matters is separate and distinet 
from its jurisdiction in other matters,38 and differs 
therefrom in that it is essentially under legislative 
control.39 Although such a court when sitting in 
probate is a court of special and Hmited jurisdic¬ 
tion,being vested with only such powers as are 
conferred by statute or constitutional provision, see 
infra § 301, yet with respect to matters to which its 


probate powers extend, it is usually regarded as a 
court of general jurisdiction^^ and is entitled to ali 
the presumptions as such.^3 

§ 300. Subjects of Jurisdiction 

Usually the matters of which probate courts have 
Jurisdiction are decedents’ estates and guardianships, al¬ 
though in some States they are aiso gfven jurisdiction 
over other matters. 

Probate courts have jurisdiction in probate^ 3 and 


35. U.S.—Cuff V. U. S., C.C.A.Cal.. 
64 F.2d 624, certiorari denied 54 S. 
Ct. 96, 290 U.S. 676, 78 L.Bd, 583, 
applying Utah law. 

Xowa.—In re Watters* Estate, 208 N. 

W. 281. 201 lowa 884. 

^yo ,—Church v. Quiner, 224 P. 1073, 
31 Wyo. 222. 

15 C.J. P 1010 note 54. 

Vowexs of coTuity coart 
The district court. when acting as 
a court of probate under a statute 
authoriziny it to do so where the 
county judge Is dlsqualifled, pos- 
sesses ali the powers conferred on 
the county court, and its Jurisdiction 
is neither grreater nor less than that 
of the county court.—Bradley v. 
Iiove. 60 Tex. 472—Buss v. Smith, 
Tex,Civ.App., 125 S.W.2d 712, error 
granted. 

Appellate JuzlsdictiozL only 
Jurisdiction of district court in 
probate matters is appellate only.— 
In re Gentry’s Estate, 13 P.2d 156, 
168 Okl. 196—16 CJ. p 1010 note 54 
[b]. . 

aistozloal disonssion. of probate 
powers of district courts of New 
Mexico.—^First Nat. Bank v. Dunbar, 
258 P. 817, 32 N.M. 419. 

3& Cal.—^In re Eilert*s Estate, 21 
P.2d 630. 131 Cal,App. 409—State 
Life Ins. Co. v. Williams, 81 P.2d 
481, 27 Cal.App.2d 594—In re Bar- 
reiro*s Estate, 14 P.2d 786. 126 Cal. 
App. 752. 

15 C.J. p 1010 note 50. 

'Only appellate Jurisdiction 

Superior court only acquires Ju- 
risdiction of probate matters on ap- 
peaL—Swain v. Swan, 294 P. 163, 147 
Okl. 38. 

87. D.C.—Keyser v. Breitbarth. 18 
D.C. 332. 

38. Cal.—^In re Re 3 r*s Estate, 88 P. 
2d 718, 31 Cal.App.2d 648—Fisher 
V, Superior Court in and for Ven¬ 
tura County, 78 P.2d 892, 23 Cal. 
App.2d 538. 

Ind.—^Fidelity & Casualty Co. of New 
Tork T. State, 184 N.E. 916, 98 Ind. 
App. 485. 

lowa—Coulter v. Petersen, 265 N.W. 
684, 218 lowa 612—^In re Watters* 
Estate, 208 N.W. 281. 201 lowa 884. 

16 C.J. p 1030 note 66. 

**The probate Jurisdiction of tht- 
Superior Court is 8ei>arate and dis¬ 


tinet from its Jurisdiction In ordina- 
ry civll matters; and whlle engaged 
in* the conaideration of a case be- 
longlng* to one of those classes it 
cannot In the same matter hear and 
determine what Is essentially a case 
of another class.**—^Faias v. Superior 
Court in and for Alameda County, 
24 P.2d 567, 669, 133 Cal.App. 525. 

Zn Xo nistana , under goveming con¬ 
stitutional provisions, the civil dis¬ 
trict court has general civil Jurisdic¬ 
tion, and is not divided Into probate 
and civil sides.—Succession of Kelly, 
102 So. 678, 157 La. 685. 

39. CaJL—Fisher v. Superior Court 
in and for Ventura County, 73 P. 
2d 892, 23 Cal.App.2d 528. 

40. Cal.—^McLellan*s Estate v. Mc- 
Lellan, 63 P.2d 1120, 8 Cal.2d 49— 
McPike V. Superior Court of Saij 
Francisco County, 30 P.2d 17, 220 
Cal. 254—^In re Thumeirs Estate, 
App., 19 P.2d 14—^Mahoney v. Na¬ 
tional Surety Co., 264 P. 304, 89 
CaLApp. 148—^In re Schacffer*s Es¬ 
tate, 200 P. 608, 53 Cal.App. 493— 
In re Pollto*s Estate, 197 P. 976, 
51 Cal.App. 752. 

Wyo.—Church v. Quiner, 224 P. 1073, 
31 Wyo. 222. 

15 aj. p 1009 note 43. 

**In exerclslng probate powers a 
superior court, a court of general Ju¬ 
risdiction, is but administering cer- 
tain statutes, and its Jurisdiction is 
llmited and special.”—^People v. Os- 
good, 285 P. 753, 756, 104 CaLApp. 
133. 

41. County court 

(1) County court in probate mat¬ 
ters is a court of general Jurisdic¬ 
tion. 

111.—^Matthews v. Hoff, 113 111. 90. 
Neb.—^In re Robinson Helrship, 228 
N.W. 852, 119 Neb. 285, followed in 
In re Clark, 228 N.W. 858, 119 Neb. 
306—^Fischer v. Sklenar, 163 N.W. 
861, 101 Neb. 563—Bennett v. Ben- 
nett, 91 N.W. 409, 66 Neb. 432, af- 
firraed 96 N.W. 994. 

Okl.—Manuel v. Kidd, 258 P. 732, 126 
Okl. 71—^Hunter v. Wittler, 260 P. 
793, 120 OkL 103—Johnson v. >et- 
ty, 246 P. 848. 118 OkL 178—Daw- 
klns V. People’s Bank & Trust Co., 
246 P. 694, 117 Okl, 181—Littlehead 
V. Mount, 227 P. 98, 99 Okl. 225— 
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In re Green*s Estate, 196 P- 128, 
80 Okl. 256. 

Or.—^Anderson v. Palmer, 224 P. 629, 
111 Or. 137—Nolan v, Hughes, 93 
P. 362, 61 Or. 1&7, rehearing denied 
94 P. 504. 

S.D.—^Equitable Life Assur. Soc. of 
U. S. V. Lunning, 265 N.W. 876, 64 
S.D. IBS—Matson v. Swenson, 58 
N.W. 570, 5 S.D. 191. 

Tenn.—^Townsend v. Townsend, 4 
Coldw. 70, 94 Am.D. 185. 

Tex.—^Murchison v. White, 54 Tex. 
78—^Vick V. Downing, CIv.App., 120 
S.W.2d 279—Henry v. Carter, Civ. 
App., 39 S.W.2d 646—Henry v. 
Boauchamp, Civ.App., 39 S.W.2d 
642. 

(2) '*In respect to his probate pow¬ 
ers, the county Judge exerclses a 
general Jurisdiction within a llmited 
and deflned sphere, but tbe Jurisdic¬ 
tion so exercised by him is not that 
of a court of general Jurisdiction 
accordlng to the course of the com- 
mon law.”—^Mott v. First Nat Bank, 
124 So. 36, 37, 98 Fla. 444. 

District court, when exerclslng Ju¬ 
risdiction in probate matters. Is a 
court of general Jurisdiction.—In re 
Hoermann’s Estate, 91 P.2d 394, 108 
Mont 386—In re Baxter*s Estate. 54 
P.2d 869, 101 Mont. 504. 

Superior court 

(1) Superior court in probate mat¬ 
ters is a court of general Jurisdic¬ 
tion. 

Cal.—^In re Comaz* Estate, 65 P.2d 
784, 8 Cil,2d 347—McPlke v. Su¬ 
perior Court of San Francisco 
County, 30 P.2d 17, 220 Cal. 254— 
L. Harter Co. v. Gelsel, 122 P. 1094, 
IS CaLApp. 282. 

Wash.—^In re Nielsen*s Estate, 87 P. 
2d'298. 

(2) A superior court sitting In pro¬ 
bate loses none of its powers as a 
court of general Jurisdiction.—^In re 
Kelley*s Estate, 74 P.2d 904, 198 
Wash. 109—^In re Krause*s Estate, 21 
P.2d 268, 173 Wash. 1. 

42. OkL—Dawklns v. People*8 Bank 
& Trust Co., 246 P. 694, 117 OkL 
181. 

Or.—^Anderson v. Palmer, 224 P. 629, 
111 Or. 137. 

43. IlL—Healea v. Verne, 175 N.B. 
562, 343 IlL 325—In re Panico’8 

I Estate, 268 llLApp. 585* 
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testamcntao’^* mattcrs. More 5pccifically, the mat- 
t€rs g^T.erally falling wilhin the jurisdiction of such 
courts are the genera! supervision over the admin- 
istratinn and hettlemcnt of estates of dccedents;^® 
the probat;* uf wills, see the C.J.S. titie Wills § 353, 
aho 6i^ CJ. p 940 note ir-p 942 note 29; the con- 
stniction of wiJls, sec the C.J.S. titie Wills § 1076, 
also 69 CJ. p note 32-p 863 note 79; the al- 
lowance or rejectinn of claims against decedents* 
estates, see the C.J.S. titie Exeeutors and Adminis- 
trators § 44/), also 24 CJ. p 396 note 47-398 note 72; 
the pa^-ment of claims when cstablishcd, see the C. 
J.S. titie Exeeutors and Administrators § 473, also 
24 C.J. p 453 note 46; the sale of property for pay- 
ment of claims, if nccessary, see the C.J.S. titie Ex- 
ccutors and Administrators § 560, also 24 C.J. p 
576 note 97-p 579 note 11; the distribution of the 
estate, sce the C.J.S. titie Exeeutors and Adminis¬ 
trators § 514, also 24 C.J. p 510 note 99-p 512 note 
12; the scttlcment of the accounts of exeeutors and 
administrators, sec the C.J.S. titie Exeeutors and 
Administrators § 840, also 24 C.J. p 940 note 57-p 
943 note 92; also the care of the persons and prop¬ 
erty of persons who are under disability and liable 


for wardship;^® tbe appointment of guardians, see 
the C.J.S. titie Guardian and Ward § 8, also 28 CJ. 
p 1066 note S2-p 1066 note 65; the supervision of 
the conduct of these functionaries, see the C.J.S. 
titie Guardian and Ward § 4, also 28 C.J. p 1065 
notes 22-27; and the settlement of their accounts, 
see the C.J.S. titie Guardian and Ward § 153, also 28 
C.J. p 1214 note 57-p 1216 note 85. 

In some States, such courts are also given juris- 
diction in other matters,^^ such as partition, see the 
C.J.S. titie Partition §§ 64, 65, also 47 C.J. p 358 
note 2-p 360 note 29; divorce, see the CJ.S. titie 
Divorce § 70, also 19 C.J. p 25 note 24; the validi- 
ty of marriages or even ordinary actions for the 
recovery of money.^^ 

§ 301. Extent of Jurisdiction and Powers 

Probate courts havs no common-Iaw JuHsdlctlon. 
The nature, extent, and exercise of their Jurisdiction de- 
pend on the terms of the constltutlonal or statutory 
grant. 

Probate courts have no common-law jurisdic¬ 
tion,but the nature, extent, and exercise of their 


Ohlo.—A Beposit Co. v. 
Wolf<*, 12S K.E. 414, 100 Ohlo St. 
S3S. 

*OProlMita natters" as used in the 
eonstitution provlJing that probate 
courts shall have oriirinal Jurisdic¬ 
tion of ali probate matters, means 
the settlement of estates, includinsr 
the grantinx of Irtters testamentary 
er of administration, the oollection 
of assets, allowance of claims, pay- 
ment of debts, and the sale of real- 
ty. if necessary for that purpose, and 
the distribution of the estate.—In 
re Mortrnson. 94 N.E. 120, 242 llt 
ISO, 21 Ann.Gas. 2S1. 

Khjsct nsaStsor of «ldcrw«s ssoxm. 
c t a tt oB of erin is vithin probate 
eonrt*s Jurisdlction.^—^Kemer v. Pe- 
ttrson, 13 K.E.2d 124, 328 111. 50. 
45. Ohls.—Fldelity d» Deposit Co. v. 
Woife, 122 N.E. 414, 100 Ohio St 
333. 

45. zn.^Healca v. Verne, 176 N.R 
622, 343 in. 325—In re Panico*s 
Bstate, 22S IlLApp. 685. 

B:an.—^Parsons v. M. E. MeCabe ft 
Son. 275 P. 173, 127 Kan. 847. 
KInn.—State ex rei. Larson v. Pro¬ 
bate Court of Hennepln County, 
283 K.W. 645, 204 Minn. 6. 

Ohlo.—^Bucynis Steel Castiag Ca v. 

Farkas, 15 Ohlo N.P.,N.S.. 609. 
Okt—Shawnee Nat Bank v. Marler, 
133 P. 207, 102 Okl. 71. 

Pa.—Knoblauch v. Kiesel, 13 Pft.Z>iat 
4b Cow 41—^Divine v. Skrotsky, 8 Pa. 
DIst A Co. 717. 

Teoc^—MurpUey v. Murphey, Gtvjtpp.. 
181 aW.2d 158. 


WIs.—Ottstadt V. Jardine. 281 N.W. 
644, 229 Wia 85—In re Rlchard- 
8on's Estate, 271 N.W. 66, 223 Wis. 
447. 

15 C.J. p 1010 notes 24, 65—50 C.J. p 
424 note 33 CaJ. 

48. Ga.—^New York Life Ins. Co. v. 
Qilmore, 157 S.E. 188, 171 Ga. 894, 
reversing 149 S.E. 799, 40 Ga.App. 
431. and conformed to 159 S.E. 288, 
43 Ga.An>. 442. 

IClnn.—State ex reL Larson v. Pro¬ 
bate Court of Hennepin County, 
283 N.W. 545, 204 Minn. 5. 

IS C.J. p 690 note 57, p 1011 note 76 
—60 C.J. p 424 note 33 faj. 

47. Idaho.—^Dewey v. Schrelber ImpL 
Co., 85 P. 921, 12 Idaho 280. 

15 CJ. p 690 note 58—15 OJ. p 1011 
note 79. 

Ohaago of namss 

Mass.—^Lord v. Cummings, 22 N.E.2d 
26. 

Trader tha Oxgmalc Act of Uontaoa, 
the probate court had jurisdiction of 
I clvil causes where the amount in dls- 
pute did not exceed a specified sum, 
but certain probate proceedinxs were! 
not regarded as civil causes within 
tbe meaninx of the act—Deer Lodge 
County V. Kohrs, 2 Mont 66. 
Gapadtty to reoeivs lurlsdlcttoii 
<1> In Ohio. the probate court hi>j« 
the capacity to reoeive any jurisdic¬ 
tion which the legislature xnay gdve 
it, provided it Ss within the consti- 
tutional Umitaiions.—Hatch v. Buck- 
eye State Bldg: & Ixtan Co., 32 Ohio 
297. 


(2> Any one or more probate courts 
in the state may be xranted jurisdic¬ 
tion in divorce, alimony, partition, or 
mortxaxe foreclosure proceedinxs.— 
Geiger v. Geixer, 169 N.E. 850, 25 
Ohio App. 461, afflrmed 160 N.E. 28, 
117 Ohio St. 461. 

i 48; N.Y.—Matter of Parley, 165 N.Y- 
S. 63, 91 Misc. 185. 

15 C.J. p 1011 note 81. 

49. Okl.—Roxers v. Bonnett, 37 P. 
1078, 2 Okl. 553. 

15 C.J. V 1011 note 82. 

Aetion for firand and decelt 
In actions founded on fraud and 
deceit, the probate court has Juris¬ 
diction where the amount souxht to 
be recovered Is one thousand dollars 
or less, althouxh the fraud Induced 
plaintiffs to purchase certain land, 
the action not beinx one concerninx 
any matter whereln the titie or 
boundarles of land were in dispute, 
nor one on a contract for the* sale of 
real estate, of which action the pro¬ 
bate court has no Jurisdiction.—^New¬ 
ell V. Lonx-Bell Lumber Co., 78 P. 
104, 14 Okl. 185. 

50. U.S.—^Bx p. Tweedy, D.C.Tenn., 
22 F. 84. 

Ark.—Smith v. Walker, 58 S.W.2d 
946, 187 Ark. 161—^Moss v. Moose» 
44 S.W.2d 826, 184 Ark. 798. 

Ind.—^Fidellty & Casualty Co. of New 
York V. State, 184 N.R 916, 921, 98 
In<LApp. 485, cltinx Oozpus Juxls. 
Ma—^In re Thompson, 102 A. 303, 
116 Me. 473. 

Mo.—^Peck V. Fillinxham*8 Estate, 
202 S.W. 465^ 199 MoJLpp. 277. 
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jurisdiction depend on the terms of the constitu- | tional or statutory grant.®^ They cannot exercise 


Or.—In re Anderson^s Estate. 71 P.i 
2d 1013, 167 Or. 365. 

Pa.—In re Beaver*s Estate, 182 A. 
744, 121 Pa.Super. 169. 

powezs not deiived from comsuon 
Va!W 

jllch,—In re Quinney*s Estate, 283 
N.W. 699, 601, 287 Mlch. 329—In 
re State Higrhway Com'r, 279 N. 
W. 883, 884, 284 Mlch. 414, cer- 
tlorari denied Halsted v. State, 
HIffhway Commissioner, 59 S.Ct. 
148, 306 U.S. 644, 83 L.Ed. 416— 
In re La CroIx*s Estate, 272 N.W. 
732, 733, 279 Mlch. 429—^In re 

Meredith’s Estate, 266 N.W. 361, 
364, 275 Mlch. 278, 104 A.IuH. 348 

_^MacKenzie v. Union Guardian 

Trust Co., 247 N.W. 914, 921, 262 
Mlch. 663—Grady v. Hughes, 31 
N.W. 438, 440, 64 Mlch. 640. 

Ala.—^American Surety Co. of 
New York v. Klng, 187 So. 458, 
237 Ala. 610—^Black v. Morgan, 149 
So. 845, 227 Ala- 327—State v. 
Grayson, 123 So. 673, 220 Ala. 12 
—^Hines v. Hlnes, 84 So. 712, 203 
Ala. 633. 

Ark.—^Hart v. Wlmherly, 296 S.W. 39, 
173 Ark. 1083. 

Cal.—^McPlke v. Superior Court of 
San Franclsco County, 30 P.2d 17, 
220 Cal. 254—In re Huhheirs Es¬ 
tate, 8 P.2d 630, 121 CaLApp. 38— 
People V. Osgood, 286 P. 763, 104 
CaLApp. 133—^In re Schaeirer*s Es¬ 
tate, 200 P. 608, 63 Cal,App. 493— 
In re Polito’s Estate, 197 P. 976, 51 
CaLApp. 752. 

Colo.—Ballou V. First Nat. Bank, 
63 P.2d 692, 98 Colo. 101. 

Conn.—^Palmer v. Reeves, 182 A. 138, 
120 Conn. 406—^Union & New Ha- 
ven Trust Co. v. Sherwood, 147 A. 
662, 110 Conn. 160—^Massey v. 

Foote, 101 A. 499. 92 Conn. 26. 

IlL—In re. Shanks* Estate, 282 IlL 
App. 1. 

Me.—^Harmon v. Fagan, 164 A. 267, 
130 Me. 171—^In re Thompson, 102 
A. 303, 116 Me. 473. 

Md.—Greenhawk v. Qulmhy, 177 A. 
637, 168 Md. 396—State v. Talbott, 
128 A. 908, 148 Md. 70—^Housman 
▼. Measlcy, 115 A. 856, 139 Md. 
6j98—Wingert v. State. 103 A. 437, 
132 Md. 243—Bowie v. Ghlselln. 30 
Md. 563. 

Mass.—^Lord v. Cummlngs, 22 N.E.2d 
26—Stowell V. Ranlett, 131 N.E. 
451, 238 Mass. 699. 

Mlch.—^In re Fraser's Estate, 285 N. 
W. 1. 288 Mlch. 392—In re Quin- 
ney»s Estate, 283 N.W. 699, 287 Mich. 
329—^In re State Highway Com’r, 
279 N.W. 883, 284 Mlch. 414, cer¬ 
tiorari denied Halsted v. State 
Highway Commissioner, 69 S.Ct. 
148, 306 U.S. 644, 83 li.Bd. 416— 
In re McLouth’s Estate, 274 N.W. 
769. 281 Mlch. 191—In re La 
Croix^B Estate, 272 N.W. 732, 279 


Mich. 429—In re Graham’s Estate, 
267 N.W. 629, 276 Mich. 321—In 
re Meredlth*a Estate, 266 N.W. 351, 
275 Mich. 278, 104 A.L.R. 348—In 
re JefEers’ Estate. 261 N.W. 271, 272 
Mich. 127—MacKenzie y. Union 
Guardian Trust Co., 247 N.W. 914, 
262 Mich. 563—Scholten v. Schol- 
ten, 214 N.W. 320, 230 Mich. 679— 
Preeman v. Hulhert, 203 N.W. 168, 
230 Mich. 465—Grand Rapids, L. & 
D. R. Co. V. Chesebro, 42 N.W. 66, 
68, 74 Mich. 466. 

Minn.—In re Strom’s Guardianship, 
286 N.W. 245—0’Brien v. Lien, 199 
N.W. 914, 160 Minn. 276. 

Mlss.—Carmlchael v. Browder, 4 
Miss. 262—Blandton v. Klng, 3 
Miss. 856—Simmons v. Henderson, 
Preem. 493. 

Mo.—State ex rei. Barlow v. Holt- 
camp, 14 S.W.2d 646. 322 Mo. 258 
—State ex rei. Kemp v. Amold, 
App., 113 S,W.2d 143—Dietrich v. 
Jones, 53 S.W.2d 1069, 227 Mo.App. 
365—^Peck v. Flllingham*s Estate. 
202 S.W. 466, 199 Mo.App. 277—S. 
Albert Grocer Co. v. Painter, 66 
Mo.App. 481. 

MonL—^Philbrick v. Apterican Bank 
& Trust Co., 193 P. 59, 58 Mont. 
376. 

N.H.—^Robinson r. Dana's Estate, 174 
A. 772, 87 N.H. 114. 

N.J.—^Baston v. Goodwln, 181 A. 275, 
119 N,J.Eq. 114—In re Struble^s 
Estate. 101 A. 177, 87 N.J.Eq. 311 
—In re Crocianrs Estate, 166 A. 
626, 11 N.J.Misc. 828. 

N.T.—^In re Hyams*^'Estate, 142 N.E. 
589. 237 N.T. 211. modifylng 193 
N.T.S. 922, 205 App.Blv. 893, and 
199 N.T.S. 928, 206 App.Div. 670— 
People ex rei. Safford v. Surro- 
gate’s Court, Genesee County, 128 
N.EL 890, 229 N.T. 496, reversing 
182 N.T.S. 945, 192 App.Div. 94D— 

, Wllson V. Baptist Educatlon Soc., 
10 Barb. 308—^In re Auditore's 
AdmX 229 N.T.S. 414. 223 App. 
Div. 664, modliled on other grounds 
In re Auditore’s Will, 164 NJE. 
242. 249 N.T. 333, 62 A.L.R. 561, 
motion denied Parascandola v. Na¬ 
tional Surety Co., 166 N.E. 315. 250 
N.T. 637, 62 A.L.R. 651—In re 
Starbuck, 225 N.T.S. 113, 221 App. 
Div. 702, affirmed 162 N.E. 522, 248 
N.T. 555—^Isaacs v. Isaacs, 203 N. 
T.S. 26, 208 App.Div. 61—Case v. 
Spencer, 33 N.T.S. 697, 86 App.Div. 
464—In re GTube’s Will, 295 N.T. 
S. 238, 162 Misc. 678—In re Sich- 
eVs Estate, 293 N.T.S. 569, 162 
Misc. 2—^In re Lakner, 265 N.T.S. 
809. 143 Misc. 117—In re Newton’s 
Estate, 250 N.T.S. 626, 140 Misc. 
440—St. John v. Putnam, 220 N.T. 
S. 141, 128 Misc. 714—In re 

Walah’s Ex'rs, 214 N.T.S. 167, 126 
Misc. 479—^In re Pinckne 3 r*s Estate, 
189 N.T.S. 49, 115 Misc, 62—Ml- 
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chaels v. Plach, 186 N.T.S. 899, 114 
Misc. 225, affirmed 189 N.T.S. 908, 
197 App.Dlv. 478—In re Hoffman's 
Estate, 177 N.T.S. 905, 108 Misc. 
612—In re HendeLs Estate, 176 N. 

T. S. 262, 103 Misc. 417—In re 

Hoyt, 170 N.T.S. 846, 103 Misc. 614 
—In re Wait's Estate, 78 N.T.S. 
869, 39 Misc. 74. 12 Ann.Cas. 141, 
3 Mills 293—In re StelnmeU’ Es¬ 
tate, 1 N.T.S.2d 601—In re Mc- 
Dougairs Estate, 197 N.T.S. 735. 

Ohio.—State ex reL Black v. Whlte, 
6 N.E.2d 163, 132 Olilo St 58— 
Abicht V. O^Donnell, 3 N.R2d 993, 
52 Ohio App. 613—In re Estate of 
Schubert 32 Ohio N.P..N.S., 1S9— 
Westhafer v. Reed, 29 Ohio N.P., 
N.S., 655—In re Will of Schrader, 
20 Ohio N.P..N.S.. 433. 

Okl.—^White House Lumber Co. v, 
Howard, 286 P. 327, 142 OkL 163 
—Rust V. Oillespie, 216 P. 480, CO 
Okl. 69—Jaclcson v. Porter, 209 P- 
430, 432. 87 Okl. 112, citing CorpuM 
JorlB. 

Or.—In re Anderson*s Estate, 71 P. 
2d 1013, 157 Or. 366. 

Pa.—Mcllinger^s Estate, 6 A.2d 321, 
334 Pa. 180—In re Malns* Estate, 
185 A. 222, 322 Pa. 243—In re Cut- 
ter*3 Estate, 134 A. 489, 28$ Pa. 
605—In re Beavei^s Estate, 182 A. 
744, 121 Pa.Super. 169—State of 
Ohio ©X rei. Squire v. Union Trust 
Ca of Pittsburgh. 8 A.2d 476, 137 
Pa.Super. 75—In re Stachokus' Es¬ 
tate, 166 A. 642, 103 Pa.Super. 523 
—^In re Eowala’s Estate, 21 Pa. 
Dlst & Co. 77—In re Crawford^s 
Estate, 20 Pa.Dlst & Co. 186, 49 
Montg.Co. 346, affl^-med 184 A. 1, 
321 Pa. 131—Kelloy v, McGurl, 13 
Pa.Dist. & Co. 350—Laverelle's Es¬ 
tate, 13 Pa.Dist & Co. 703, affirmed 
101 Pa.Super. 448—In re Kubitza’s 
Estate, 12 Pa.Dist. & Co. 71—Hen- 
derson’s Estate, 11 Pa.Dlst. & Co. 
636—In re Mutchler's Estate, 29 
Pa.DlsL 271—In re Strauss’ Es¬ 
tate, 26 North.Co. 304—In re Mel- 
linger*s Estate, 9 Somerset Leg.J, 
66. See Wanamaker's Petitlon, 25 
Pa.Dist. & Co. 694—In re Reading 
National Bank & Trust Company’B 
Account, 22 Pa.Dlst. & Co. 654, 27 
Berks Co.L.J. lOS. 

R. I.—^Harrop v. Tillinghast, 195 A. 
226, 59 R.I. 256—^Vennerbeck & 
Clase Co. v. Markham’s Estate, 178 
A. 649, 54 R.I. 366, citing OoxpiiB 
JtLzis—^Thompson v. Clarke, 127 A. 
569, 46 R.I. 307. 

S. C.—^Mack V. Stanley, 2 S.E.2d 792, 
190 S.C. 800—^Beckwlth v. McAlls^ 
ter, 162 S.E 623, 165 S.C. 1—^Beat- 
ty V. National Surety Co., 128 S.E. 
40, 182 S.C. 45. 

Tex.—^Barrison v. Bkmgrover, Clv. 
App., 72 S.W.2d 971, error refused, 
certiorari denied 55 S.Ct. 639, 294 

U. S. 731, 79 LuEd. 1260—Griggs v. 
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any powers othcr than those which have bcen ex- 
pressly conferred on thcm,®* or which are necessa- 
rily impHcd from those cxpressly conferred;®* and 
tbeir powers are not to be extended by construction 


or by unnecessary implication.®* Nevertheless, a 
probate court has vast powers with respect to mat- 
ters falling within its jurisdiction,®® and, as stated 
in § 304 infra, it has such incidental and ancillary 


Brcwstrr, 12 R.W.Sd 8SO. alBrmlnif, ] tricate questiona of law.—Coleroan 
CIr.App., 1* S W.2d 83S, 122 Tex. i v. Hodsea, H2 S.B. 876, ISS Qa. 288. 
SS8, denjrlDX rehcarinx 16 S.W.2<i | «azma ■‘aotiona'' and “dTa ao- 
1114. tlonSf** as used in constitutlonal pro- 

Vt.—Probat* Court for Dlatrirt of j vlalons, providlnr that county courts 
Falr Hav*n v. Indcmnity Ina. Co.! p^all not have jurisdiction in actions 
of North America, 171 A. 336. 106 ! which title to real estate is 
Vt. 207—Barber v, Cliase, 143 A. j souirht to be recovered, nor in civil 
802, 101 Vt. 343. 1 actions where the debt or sum 

Wi».—Central Wisconsln Tnist Co.! claimed shall exceed a specified 
V, Schumacher, S84 N.W. 562—In | amount, do not Include matters con- 
re George’B Estate, 274 N.W. 204, j cerned with settlement of estates 
225 Wls. 251, vacatingr mandate | puch as proceedingrs to determlne 
370 N.W. 538, 226 Wls, 251—New- heirship.—Pipcher v. Sklenar, 168 N. 
comb V. Infiram, 243 N.W. 200, 211 101 Neb. 563. 


Wls. 88—In re Johnson> Esitate. 
186 N.W. 180. 175 WiS. 248. 

16‘C.J. p 1011 note 85—60 C.J. p 424 
note 34 [al. 

2«l3wxal and favorabls eoastraotlon 

(1) The prolrtite court*s junsdlc- 
tion Is to be libemlly construed.— 
Ia re Strom*8 Quardianship, 286 N. 
W. 245, 206 Minn. 389—Harrlson v. 
Harrison. 70 N.W. 802, 67 Minn. 520. 

(2) It has been held that statutes 
confeiTing jurisdiction on probate 
courts. beinff remedlal and for the 
advancement of Justice, should re- 
celve a favorable construction. such 
as will glve them the force and ef- 
ftciency intended by the Irffielature. 


Actioa 

(1) “An actlon” !s not malntain- 
able in surroprate's court.—In re 
Goldowitz’ Estate. 12 N.Y.S.2d 221, 
171 Miae. 108. 

(2) Surrograte’s court was held not 
divested of jurisdiction in a partlcu- 
lar proceedinfT on theory that it was 
an action for damagres for fraud.— 
In re Thelss* Estate, 292 N-T.S. 316, 
161 Misc. 633, afflrmed, App.Div., In 
re Theiss' Will. 293 N.Y.S. 607. 

52. Ark.—Smith v. Walker, 58 S.W. 

2d 946, 187 Ark. 161—Huff v. Hot 

Springs Savings Trust & Guaranty 

Co.. 45 S.W.2d 508, 186 Ark. 20— 


—Seaman v. Ihiryea. 11 N.Y. 334. af- j 
llrminff 10 Barb. 523. 

Matatozy fxaat of juzisdletioa hsld 
▼alid 

Ohto.—Katch v. Buckeye State Bldgr. 
ft Loan Co., 32 Ohio N.P.,N,S„ 297. 
Paclaratory JUdgtnsat Act did not 
Ihnit or enlarce dtstrlct court’s ju- 
risdietSon over wills, trusts, and ad- 
mhilstmtion of estates.—Mulcahy v. 
JohnaoB. 252 P. 816. 80 Cola 499. 
Vssxitoxlal Bstts of jwlsdiottoa 
Xn Pennsylvania, “the judres of 
the orphai»* courts . • . are 

officlals Vbose jurisdiction extends 
over the state."*—In re Thomp8on's 
Adoption. 139 A. 737, 739. 290 Pa. 
586. 

fttmple law issnes 

(1) Under a statute conferrini: ju¬ 
risdiction on the probate court over 
all matters pertainincr to probate 
business, that tribunal has Jurisdic¬ 
tion in matters pertaining td probate 
business, where the issue can be set- 
tled at law and is simple.—MeCon- 
Bon 4; Ca v. Kuhlmann, 278 S.W. 
S22. 220 Mo.App. 821—Davis v. Rob- 
«rta 226 S.W. 663. 206 Mo.App. 125 
—Qreen v. Strother. 212 S.W. 399, 
201 Mo.App. 418. 

(2) Court of ordinary is without 
Jurisdiction to decide confllctinf 
«daims between heir at law and ad- 
mtnistratrlx of lesatee involvlng in- 


Moss V. Moose, 44 S.W.2d 825, 1C*4 
Ark, 798. 

Conn.—GilI v. Bromley. 140 A. 721, 
107 Conn. 281—Lewis v. Klinffberg:, 
133 A. 4, 100 Conn. 201. 

111.—In re LAlla*s Estate. 281 111.App. 
124, affirmed 1 N.E.2d 50. 362 111. 
621. 

Xnd,—^Fldelity A Casualty Co. of New 
York V. State. 184 N.E. 916. 921, 
98 Ind.App. 485. citingr Corpus Ju¬ 
tis. 

Md.—Baldwin v. Hopkins, 187 A. 884, 
171 Mi. 97—Marbury v. Ward, 162 
A. 919—Hopper v. Hopkins. 160 A. 
166, 162 Md. 448—Mudge v. Mudgre, 
141 A. 396. 155 Md. 1. 

Mont.—In re Sprlgnr^s Estate, 216 P. 
1108, 68 Mont. 92—^In re Sting:er*s 
Estate. 201 P. 693, 61 Mont. 173— 
State V. Second Judicial Dist. 
Court in and for Silver Bow Coun¬ 
ty. 16$ P. 522, 54 Mont. 172. 
N.Y.—In re Brigrgs* Estate, 168 N.Y. 

S. 382, 180 App.Dlv. 843. 

Ohio.—^In re Will of Schrader, 20 
Ohlo N.P.,N,S.. 438. 

Pa.—In re Watson*s Estate, 170 A. 
264. 314 Pa. 179—In re Baum*s Es¬ 
tate. 103 A. 614. 260 Pa. 33—In re 
Hartzeirs Estate. 173 A. 842, 114 
Pa.Super. 190—^In re Berkey's Es¬ 
tate. 166 A. 568. 102 Pa.Super. 806 
—^In re Preihofer^s Estate, 25 Pa. 
Dist & Co. 547—^In re Keppelman*8 
Estate. 24 Pa-Dist. & Co. 706— 
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Lieinenbach*s Petltlon. 24 Pa-Dist 
& Co. 443. 

Utah.—In re Cloward*s Estate, 82 P. 

2d 336. 95 Utah 453, 119 A.L.R. 123. 
16 C.J. p 1012 note 86. 

53. Ark,—Smith v. Walker, 68 S.W. 
2d 946, 187 Ark. 161—Huff v. Hot 
Springrs Savings Trust & Guaran¬ 
ty Co., 46 S.W.2d 608, 186 Ark. 20 
— ^Moss V. Moose. 44 S.W.2d 825. 
184 Ark. 798. 

Conn.—Gill v. Bromley, 140 Au 721, 
107 Conn. 281—Lewis v. Kllngbersr. 
123 A. 4, 100 Conn. 201. 

111.—In re L>alla's Estate, 281 Ill.App. 
124, afflrmed 1 N.E.2d 50, 362 111. 
621. 

Ind.—^Fidelity & Casualty Co. of 
New York v. State, 184 N.E. 916, 
921, 98 Ind.App. 485, citingr Corpus 
Juris. 

Mont.—In re Sprlgg:'s Estate, 216 P. 
1108, 68 Mont 92—In re Stlnfirer*s 
Estate, 201 P. 693, 61 Mont 173— 
State V. Second Judicial Dist 
Court in and for Silver Bow Coun¬ 
ty. 168 P. 522. 54 Mont 172. 
N.Y,—In re Brigga* Estate, 168 N. 

Y.S. 382. 180 App.Div. 843. 

Pa.—^In re Watson’s Estate, 170 A. 
264, 814 Pa. 179—^In re Baum'8 Es¬ 
tate, 103 A. 614, 260 Pa. 33—^In re 
Hartzeirs Estate. 173 A. 842, 114 
Pa.Super. 190—In re Berkey's Es¬ 
tate, 156 Al. 568, 102 Pa.Super. 306 
—In re Freihofer*s Entate, 25 Pa. 
Dist. & Co. 647—^In re Keppelman's 
Estate, 24 Pa.Dist & Co. 706— 
Leinenbach*8 Petition, 24 Pa.Di8t 
& Co. 443. 

Utah.—In re Cloward*s Estate, 82 P. 

2d 336, 95 Utah 453, 119 A.L.R. 123. 
16 CJ. p 1012 note 87. 

54 . Ind.—Pldolity & Casualty Co. of 
New York v. State. 184 N.R 916, 
921, 98 Ind.App. 485. citingr Corpus 
Juris. 

Md.—State V. Talbott 128 A. 908, 148 
Md. 70. 

15 C.J. p 1012 note 88. 

66. Mo.—^Peck v, PlUlngliam*s Es¬ 
tate, 202 S.W. 466, 199 McA^pp. 
277. 

Xa Arkansas, the probate courts 
may determlne all issues arisingr 
within the sphere of their Jurisdic¬ 
tion according to the principies of 
all Involved.—^Arkansas Valley Trust 
Co. V. Young, 196 S.W. 86, 128 Ark. 
42. 

Xn New York 

(1) Under the SuiTogate*8 Court 
Act S 40, as amended, that court pos- 
sesses entirely unlimited jurisdic¬ 
tion over any and every legal and 
equitable question which may anse 
in connection with decedents* or 




C0UBT8 


§301 


21 C.J.S. 

jurisdiction as is necessary to an efficient exercise 
of the jurisdiction conferred on it. 

As the powers of these courts vary considerably 
in different States, no general rule defining precisely 


their powers can be laid down, but rcference is 
made in the notes to a number of illustrativc cases 
in whick the powers of a court of probate have 
bcen considered with respect to particular matters 
and persons,®® such as attomeys;**^ compromis- 


wards' estates, so far as it concerns 
any person actually or constructlve- 
ly before the court by reason of any 
right in, claim to, or obllgation in 
connection with, a decedenfs or 
ward's estate.—MacLean v. Hart, 239 
N.T.S. 1, 228 App.Div. 879—In re 
Zollikofeer»s Will, 3 N.Y.S.2d 305, 166 
HiflC. 735—In re Winslow’s Estate, 
272 N.Y.S. 829, 151 Misc. 298—In re 
Bnrlffhfs Estate, 267 N.Y.S. 483, 149 
MIsc. 363—In re Reich’s Estate, 262 
N.Y.S. 623, 146 Misc. 616—In re 
Walsh’s Estate, 262 N.Y.S. 498, 146 
Misc. 56—In re Klrkman*s Estate, 

266 N.Y.S. 495, 143 Misc. 342--In re 
Enffers Estate, 250 N.Y.S. 648, 140 
Misc. 276—^In re McArdle’s Estate, 
250 N.Y.S. 276, 140 Misc. 257—In re 
McCarthy's Punds, 248 N.Y.S. 335, 
139 Misc. 147—In re Morris, 235 N. 
y.S. 461, 134 Misc. 374—In re Sul- 
lard, 186 N.Y.S. 261, 114 Misc. 288— 
15 C.J. p 1012 note 89 [a]. 

(2) The statute is to be construed 
liberali y.—In re Enrigrht^s Estate, 

267 N.Y.S. 483, 149 Misc. 353. 

(3) It must be read in the ligrht of 
Its history and purpose.—^In re Mor¬ 
ris, supra. 

(4) “An amendment in 1921 em- 
phasizes the call fdr a llberal con- 
struction. Till then the g-eneral 
grant of Jurisdiction had at times 
been read as llmited by specific 
grants of Jurisdiction as to enumer- 
ated subjects.”—^Raymond v. Davis’ 
Estate, 161 N.E. 421, 423, 248 N.Y. 
67—^In re Wiuslow*s Estate, 272 N. 
T.S. 829, 837, 161 Misc. 298. 

(5) The amendment gives notice 
that speciflc powers of sxirrogate 
courts shall be read as being: In ad- 
dition to and without limltation or 
restriction on, the greneral powers 
conferred under the Surrograte Ct. 
Act S 40.—Raymond v. Davis* Bs- 
tate, supra—In re Winslow's Estate, 
supra—In re Kirkman's Estate, 256 
N.Y.S. 496, 143 Misc. 342—In re Lak- 
ner, 255 N.Y.S. 809, 143 Misc. 117. 

(6) The court's Jurisdiction under 
the statute, however, relates to mat¬ 
ters alfectincr decedente* estates, but 
not to matters which are independ- 
ent thereof.—Isaacs v. Isaacs, 203 N. 
T.S. 25, 208 App.Div. 61—In re Ven- 
iero's Estate, 300 N.Y.S. 924, 165 
Misc. 293—^In re Ihmsen*s Estate, 294 
N.Y.S. 120, 161 Misc. 789, reversed 
on other grounds 3 N.Y.S.2d 126, 263 
App.Div. 472—1^1 re LeblangTs Es¬ 
tate, 287 N.Y.S. 910, 159 Misc. 322. 

(7) General powers conferred by 
the statute can be exercised only on 


retum of process in a proceedinsr 
properly brought under some statu- 
tory provlsion therefor.—^In re Lak- 
ner, supra. 

(8) It has been said that the sur- 
rogate’s courfs Jurtsdiction over in- 
fanfa ^ar^ianship and property is 
as broad and comprehensive as that 
of the supreme court—^In re Vander- 
bilt, 276 N.Y.S. 746, 153 Misc. 884. 

Probate courts *of Ohlo are vested 
with full Power to fully adjudicate 
ali questions arisingr in matters prop¬ 
erly before them.—Wilberdlnff v. 
Miller, 106 N.E. 665, 88 Ohio St 609, 
L.R.A.1916A 718. 

56. Probate court has power 

(1) To de termine whether estate 
has been exhausted by payment of 
debts.—^Moyer v. Bray, 116 N.E. 511, 
227 Mass. 303. 

(2) To determine whether legacy 
has lapsed.—Sllveus v. Hewins, D C. 
Mass., 4 F.Supp. 384, applying' Mas- 
sachusetts law. 

(8) To make decree alfectingr dis- 
position of funds deposited with city 
chamberlain or state treasury.—In 
re Bergamini's Estate, 238 N.Y.S. 
749, 136 Misc.' 118. 

(4) To determine validity of ante- 
nuptial agrreement releasing- dower 
ri^hts in decedent*s estate.—^In re 
Bunimowitz’s Estate, 219 N.Y.S. 763, 
128 Misc. 518. 

(5) To determine whether greneral 
release was obtained by fraud.—In 
re Ritchie*s Estate. 242 N.Y.S. 14, 
229 App.Div. 786. 

(6) To determine whether there 
has been an assignment of legaclea 
—^Isaacs v. Isaacs, 203 N.Y.S. 25, 208 
App.Div. 61. 

(7) To determine various other 
matters.—In -re Ehlers* Estate, 232 
N.Y.S. 676, 133 Misc. 424. 

15 C.J. p 1012 note 91. 

Probate court has no power 

(1) To errant writ of mandamus.— 
Starkweather v. Kemp, 88 P. 1045, 
18 Okl. 28. 

(2) To interpret and enforce inter 
vivos aerreements.—^In re Geller*s Es¬ 
tate, 4 N.Y.S.2d 467, 167 Misc. 678. 

(3) To determine the effectiveness 
of an attempted exercise by will of 
a power griven by inter vivos deed.— 
In re Crosby*s Estate, 242 N.Y.S. 207, 
136 Misc. 688—^Merrill v. Lynch, 13 
N.Y.S.2d 614. 

(4) To determine controversy be- 
tween exeeutor and third party.- 
Marbury v. Ward, Md., 162 A. 919. 
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(5) To enforce claims of surety on 
administratrix* lost instrument bond 
for reimbursement from distributees 
of estate unjustly enriched at sure- 
ty*s expense.—In re Austm*8 Estate, 
268 N.Y.S. 362, 150 Misc. 51. 

(6) Court of ordinary Kas no Ju- 
risdiction to try issue of ademption. 
—Simpson v. Lowe, 149 S.E. 789, 169 
Ga. 198. 

(7) Other particular matters not 
wlthin its powers.—In re Albanese» 
4 N.E.2d 732. 272 N.Y. 522, afflrmlng 
283 N.Y.S. 691, 245 App.Div. 404, mo- 
tion denied 2 N.E.2d 677, 271 N.Y. 
524. 

15 C.J. p 1013 note 92. 

I 2>etermiuatlou of Jurlsdlctloual quos- 
I tions 

(1) Probate court is competent to 
determine its own Jurisdiction.— 
State ex rei. Nicklaus v. McClelland, 
8 N.E2d 565, 132 Ohio St. 447—Wil- 
berdingr v. Miller, 105 N.E. 665, 88 
Ohio St. 609, L.R.A.1916A 718. 

(2) Power of court to determine 
its own Jurisdiction grenerally see su¬ 
pra § 113. 

Controversias foreiffu to settlement 
of estate cannot be litigrated in the 
estate proceedingrs.—^In re Decker*s 
Estate, 177 P. 718, 105 Wash. 221. 
Questions affectiagr straagrers 

(1) A probate court cannot adju¬ 
dicate questions affectlngr persons 
who are strangrers to the issues in- 
volved in the settlement of the es¬ 
tate before it.—Delaney v. Ken- 
naugrh, 136 A. 108, 105 Conn. 557. 

(2) A probate court possesses no 
independent jurisdiction in equity or 
at law over controversies between 
the representatives of an estate or 
those claimlngr uxider it, with stran- 
?ers claimingr adversely, nor of col- 
lateral actiona 

Minn.—^Marquette Nat. Bank of Mln- 
neapolis v. Mullin, 287 N.W. 233, 
205 Minn. 562—State ex rei. Lar- 
son v. Probate Court of Hennepin 
County, 283 N.W. 545, 204 Minn. 5 
—State ex rei. Nelson v. Probate 
Court of Hennepin County, 271 N. 
W. 879, 199 Minn. 297—Wilson v. 
Erickson, 180 N.W. 98, 147 Minn. 
260. 

N.D.—^In re Le Pagre*s Trust, 269 N. 

W. 63, 67 N.D. 15. 

57. Powers of court of reoord 

Surro£rate'a courts have same pow¬ 
ers of control over attomeys as oth¬ 
er courts of record.—In re Dollar*8 
Estate, 169 N.Y.S. 333, 103 Misc. 187. 
Bxoessive fees 

Where ali necessary persons were 
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es;5> contract» hctwecn Icgatees or distributecs and 
third pcrsor.s;®® controvcrsies betwcen heirs;®^ 
corporatir»n> ordinary claiins;^^ partncrships 
status of particular persons;®* stockholdcrs’ dis¬ 
putes and tort actions.®® In this Title, in dcal- 
ing with the extern of jurisdiction and powers of 
probate courts, it is intended to deal with the sub- 
jcct generally leaving the extent of jurisdiction and 
powers with respect to particular proceedings to be 


21 C.J.S. 

dealt with in other appropriatc tities of this work. 

§ 302. -Equity Powers 

While probate courts are not courts of general equtty 
Jurisdiction, yet, in matters falllng within their Jurisdic¬ 
tion they possess many of the powers usually exercised 
by courts of equity. 

While probate courts are not courts of general eq- 
uitable jurisdiction,®'^ having only such equity pow- 
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parties to proceedinsr. surroKate 
court couW determlne whcther attor- 
n«y*8 fees for Services to estate werc 
excessive.—In re Daxiran^s WUI, 
KT.S. 512. 146 Misc. Sdd. 

Ozplnas* eoart cawDot sUow oooii- 
sel fess to an attomey appoarinff for 
benefleiarles and not for any ddu- 
clary over which the court has Ju¬ 
risdiction.—In re McGk>wan*8 Bstate. 
IS Pa.Di8t. & Co. 156, 

Vegllffsnoe of attoxney 
K.T.--In re Albauiese. 2SS N.T.S. 6S1. 
345 App.Div. 404» motion denied 3 
N.E3d 677, 271 N.Y. 624. afflrmed 
4 K.aSd 732. 272 N.T. 652. 
CoaupeUioff attomeys to pvoduoe reo- 
ozds 

N.Y.—In re Onihe^s Wlll. 294 N.Y.S. 
306. 162 Mlsc. 228. afflrmed 298 X. 
Y.S. 638. 251 App.Div. 894. 

sa Snzroffate^s ooiizt Itas Jnzisdlo. 
tlon of compromise of testamentary 
contToversy.*—In re Kraetzor^s Wlll, 
364 KT.S. 443, 147 Misc. 609. 

56. Mo Juxisdlctlom 

Subject to slatutory exceptione 
surrosate^s court has no Jurisdiction 
over contracta betwcen lesratces and 
thlrd persons, even if aource of con- 
tract payment le to be found in sonie 
Intereet In estate,—^In re Leblansr^s 
Estate. 287 K.Y.3. 910. 159 Misc. 322. 
BSnsfle<Bt7*s asslmunssts and dabis 
On its probate side, probate court 
doas not ordfnarily take cornixance 
of assixnment of Interest of benefi- 
elary of trust created by wiil nor of 
unsecured debts of such beneOciary. 
—Madden v. Madden, 181 N.E. 771. 
279 Mass. 417. 

CQ. VxolMits court has no Jnztedlo. 
tlsn over contests of heirs. after the 
deeesise of the Intestate, not relat- 
Inff to aets of the deceased.—Mc- 
Clore T. Baker, Mo,App., 2X6 S.W. 
2618. 

66. Esynlsttuy ooxposate action 
(1> The probate court eannot reir- 
ttlate the Intemal manarement of a 
oorporation, aven thou^h executors 
vithln Its Jurisdiction own a dom- 
Inant Intevsst in tbe Corporation.— 
In re Watson^s Estate. 176 A. 254. 
614 Fa. 176. 

(2) It osAnot aet ttself np aa a 
reculatory body over corporate ac¬ 
tion.—In re Pulitseifs EMsta 246 
K.T.& 87. 289 Miae. 676, opdniMi sep- 


plemented 251 N.T.S. 540, 140 Mlsc. 
572, afflrmed In re Pulitzer, 260 N. 
Y,8. 975, 237 App.Div, 808. 

(3) Accordingly. it eannot remove 
from Office directors of a charitable 
Corporation organized at the direc- 
tlon of a decedentes wlll and recelv- 
Ing as bequest decedentes reslduary 
estate.—In re Watson*s Estate. 170 
A. 254, 314 Pa. 179. 

Ordszliv issnanoo ef aew stock oer. 
tifloate 

Under goveming statutes, the or- 
phans' court has jurisdiction to or- 
der the issuance of a new stock cer- 
tifleate where a fiduciary accountable 
to it shows title to the stock in the 
fiduciary estate. the loss or destruc- 
tion of the certificate, and the im- 
posslbility of maklng a complete 
distribution of the estate for lack of 
a muniment of title.—In re Heger- 
man*s Eftate. 28 Pa-Dist. 884. 

60. Frobats court has no authority 
(1) To pass on an ordinary claim 
of one person against another for a 
money Judgment. 

Kan.—In re Hlghtmire*8 Estate, 242 
P. 138, 120 Kan. 95. 

K.Y.—In re Barthold^s Estate. 13 N. 
Y.S.2d 346. 171 Misc, 626. 

(2> To re^rulate controversy which 
is merely personal between one in- 
dlvidual and another. and which does 
not have for its object determinatlon 
of reciplents of part of, or Interest 
in, aasets of deceased person.—In re 
Bradf6rd's Will, 288 N.Y.S. 163, 159 
Misc. 482. 

63. gartaershlp acoounts aad. dis* 
putes 

Orphans* court is not the proper 
forum to settle partnership accounts 
or try partnership disputes.—In re 
Cunningfaam*s Estate, 75 Pa.Super. 
190. 

64. PxeUntliuuqr detemlnaiion. 
Surrogate*8 court has power to de- 

terxnine preilmlnarily status of per¬ 
son clalming rlgrht to participate in 
probate proceedinx pendlng before it. 
—^In re Browning^s Estate, 276 N.T. 
S. 370. 

Kuzlage status 

County court sittingr in probate 
could determlne wheth^r claimant 
was deceaaed woman*s commoB-law 
husband.—Rose v. Fisber^s Estate, 
Tex.Civ.App., 91 aw.3d 476. error 
dlmnlsstid 


65. Suxrogate’s court Is not author- 
ixel to determlne disputes between 
stockholders where any of such 
stockholders own their shares by in- 
dividual title and ownership.—In re 
Pulitzer^s Estate, 249 N.Y.S. 87, 139 
Misc. 575, opinion supplemented 251 
N.Y.S. 649, 140 Misc. 572. afflrmed 
In re Pulitzer, 260 N.Y.S. 976, 237 
App.Div. 808. 

66. No Jnxlsdlotioii 
Constitution limitlng probate 

courfs Jurisdiction to “probate mat¬ 
ters” and “settlement of estates of 
deceased persons” uses such words in 
their commonly accepted meaning, 
and does not contemplate Jurisdic¬ 
tion over tort actlons.—Howard v. 
Swift, 190 N.E. 102. 356 111. 80. 

67. Ala.—^Keith & Wilkinson v. Fot^ 
sythe. 151 So. 60, 61, 227 Ala 555, 
citing Corpus Juris—Courson v. 
Tollison, 147 So. 635, 638, 226 Ala 
530, citing Corpus Juris. 

Cal.—Security-Plrst Nat. Bank of 
Los Angeles v. Superior Court in 
and for Los Angeles County, 37 P. 
2d 69, 1 Cal.2d 749—In re Prazer^s 
Estate, 77 P.2d 626. 26 Cal.App.2d 
434—In re M'3Lellan's Estate, 57 
P.2d 1338, 14 CaLApp.2d 271—In re 
Thumeirs Estate, App.. 19 P.2d 14. 
Conn.—Delaney v. Kennaugh, 136 A 
108, 105 Conn. 557. 

D.C.—^Brosnan v. Brosnan, 289 P. 

647, 63 App-D.C. 149. 

Fla—^Plrst Nat. Bank v. MacDonald, 
130 So. 696; 100 Fla 675. denylng 
rehearlng 129 So. 911, 100 Fla 674 
—Mott V. First Nat. Bank, 124 So. 
36. 98 Fla 444. 

111.—Howard v. Swift, 190 N.B. 102, 
356 111. 80—^Davis v. Mather, 141 
N.B. 209. 809 HI. 284—-Hannah v. 
Meinshausen, 132 N.B. 820, 299 IlL 
526, reverslng In re Meinshausen's 
Estate, 219 IlhApp. 278—Sebree v. 
Sebree, 127 N.B. 392. 293 IU. 228 
—Dixon V. Nefstead, 2 N.E.2d 136, 
286 IlLApp. 463—^In re Shanks’ Ea- 
tate. 282 Ill.App. 1. 

Mass.—Lord v. Cummings. 22 N.E. 
2d 36—^Black v. Abercrombie. 166 
N.E. 836. 267 Masa 316. 

Mina—State ex rei. Larson v. Pro¬ 
bate Court of Hennepln County, 
288 N.W. 645, 204 Minn. 6—State 
ex rei. Nelson v. Probate Court of 
Hennepln County, 271 N.W. 879, 
199 Mlnn. 297—^Wllson v. Ericksoa 
180 N.W. 98, 147 Minn. 260—State 
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ers as are conferred by statutory or constitutional j risdiction, they do possess many of the powers usu- 
grant,®^ yet, in matters which fall within their ju- | ally exercised by courts of equity,^® and are an- 


V. Probate Court of Lyon County, 
168 N.W. 14, 140 Minn. 342. 

jj[o._State ex rei. North St. Louls 

Trust Co. V. Wolfe, 122 S.W.2d 
909—^Rawlings v. Rawlmgs, 58 S. 

W. 2d 736, 332 Mo. 603, reverslng 45 
S.W.2d 639, 226 Mo.App. 688, trans- 
ferred, see Sup, 39 S.TV^.2d 367—“ 
State Bank of Willow Springs v. 
Liilllbi Idge, 293 S.W. 116, 316 Mo. 
968, affirming in part and reverslng 
in jiart, App., 262 S.W. 433—In re 
Brmelinff*s Bstate. App., 131 S.W. 
2d 912, transferred, see Sup., 119 
S.W.2d 766—Hanssen v. Karbe, 
App.. 115 S.W.2d 109, transferred, 
see Sup., 106 S.W^,2d 416—State 
ex rei. Kemp v. Amold, App., 113 
S.W.2d 143—Curlee Clothing Co. 

V. Boxer, App., 51 S.W.2d 894— 
In re Oz!as’ Estate, App., 29 S.W. 
2d 240—State ex rei. Cantley v, 
Akin, 22 S.W.2d 836, 224 Mo.App. 
114 —In re Boland’s Estate, App., 
14 S.W.2d 621—McConnon & Co. v. 
Kuhlmann, 278 S.W. 822, 220 Mo. 
App. 821—^Davis v. Roberts, 226 S. 

W. 662, 206 Mo.App. 126—Green v. 
Strotber, 212 S.W. 399, 201 Mo. 
App. 418—0'Neal v. Patterson, 
App., 206 S.W. 696—^Peck v. Pll* 
lingham's Estate, 202 S.W. 465, 199 
Mo.App. 277. 

Mont.—^In re Stinger^s Estate, 201 P. 
693. 61 Mont 173. 

Neb.—^In re Prerichs’ Estate, 233 N. 

W. 468. 120 Neb. 462. 

N.T.—In re Auditore’s Adm’x, 229 N. 
Y.S. 414, 223 App.Div. 654, modified 
on other grounds In re Auditore’s 
Will, 164 N.E. 242, 249 N.T. 336, 
62 A.IJ.R. 551, motion denled Para- 
scandola v. National Surety Co., 
166 N.E. 816, 260 N.T. 637, 62 A. 
L.R. 661—In re 0‘Conneirs Estate, 
207 N.T.S. 269, 123 Misc. 966—In 
re Beach’s Bstate, 203 N.T.S. 492, 
122 Misc. 261, afarmed 203 N.T.S. 
919, 208 App.Div. 831—In re Kings- 
ley*s Bstate, 181 N.T.S. 496, 111 
Misc. 628—^In re Whlttemore, 178 
N.T.S. 780, 109 Misc. 476—In re 
Hearne's Bstate, 171 N.T.S. 984. 

N.D.—In re Le Page’8 Trust, 269 N. 
W. 63, 67 N.D. 16. 

Ohio.—^Funkhauser v. City of Dover, 
27 Ohio N.P.,N.S., 285. 

OkL—Park v. Baxter. 64 P.2d 721, 
179 Okl. 76—Rust v. Gillesple, 216 
P. 480, 90 Okl. 69. 

Or.—In re E.der*s Bstate, 83 P.2d 
477. 160 Or. 111, 199 A.L.R. 802— 
In re Ander 80 n’s Estate, 71 F.2d 
1013, 167 Or. 866. 

Pa.—In re Mains' Bstate, 186 A. 222, 
822 Pa. 243—^In re Douglas’ Bstate, 
164 A 376, 803 Pa, 227—In re Cut- 
ter^s Bstate, 134 A. 489, 286 Pa. 
606—^In re Brusstai^s Estate, 186 A. 
147, 123 Pa,Super. 45—In re Hart- 
*eU*s Estate. 173 A. 842, 114 Pa. 
Super, 190. i 


S.C.—Mack V. Stanley, 2 S.E.2d 792, 
190 S.C. 300—Beckwith v. Mc- 
Alister, 162 S.E. 623, 165 S.C. 1. 
Va.—Gooch V. Suhor. 92 S.E. 843, 121 
Va 35. 

Wis.—In re Rlkihardson^s Estate. 271 
N.W, 56, 223 Wis. 447. 

15 C.J. p 1014 note 93. 

Particular matters held not within 
powers in absence of statutory or 
constitutional authorization. 

(1) Speciflc performance of con¬ 
tracta.—Poston V. Delfelder. 270 P. 
1068, 39 Wyo. 163, rehearing denied 
273 P. 176, 39 Wyo. 163. 

(2) Tracing trust funds.—How- 
ard's Estate v. Howe, Mo.. 131 S.W. 
2d 617. 

(3) Cancellatlon of deeds.—Rust v. 
Gillesple, 216 P. 480, 90 Okl. 69. 

(4) Foreclosure of vendor*s lien.— 
Pavelka v. Overton, Tex.Civ.App., 47 
S,W.2d 369, error refused. 

(6) Setting aside mortgage fore¬ 
closure.—Scott V. Nordin, 214 N.W. 
472. 171 Minn. 469. 

(6) Appointment of recelver.— 
Power V. Grogan. 81 A 416, 232 Pa 
387—^In re Frelhofer’s Bstate, 25 Pa 
Dist & Co. 547—Lioughran'8 Bstate, 
25 PaDlst 97—15 C.J. p 1014 note 
93 [a] (2). 

<7) Strlking otf satisfaction of 
mortgage.—^In re Cutter’s Estate, 134 
A 489, 286 Pa. 505—^In re Freihofer^s 
Bstate, 25 PaDist. & Co. 547. 

(8) Vacation of unappealed final 
judgment after lapse of the term.— 
In re Boland’s Bstate, Mo.App., 14 S. 
W.2d 621. 

(9) Rescinding contracta between 
an executor, administrator, or guard- 
ian and a thlrd party who is other- 
wise a stranger to the res.—State ex 
rei. Nelson v. Probate Court of Hen- 
nepln County. 271 N.W. 879, 199 
Minn. 297, 

(10) Proceedings in the nature of 
bilis of interpleader.^—^Phillips v. Al- 
ford, Mo.App., 90 S.W.2d 1060. 

(11) 'Declaring a bili of sale an 
equitable mortgaga—State for Use 
of Horsey v. Maryland Casualty Co., 
163 A 856, 164 Md. 69. 

€& IlL—^Davis v. Mather, 141 N.B. 
209, 309 111. 284—In re Shanks’ Es¬ 
tate, 282 IlLApp. 1. 

Mass.—^Lord v. Cummings, 22 N.R2d 
26—^Barron v, Birronian, 176 N.E. 
271, 276 Mass. 77—^Russell v. Shap- 
leigh, 175 N.B. 100, 276 Masa 16— 
Black V. Abercrombie, 166 N.B. 836, 
267 Masa 316—^Derby v. Derby, 
142 N.K 786, 248 Mass. 310. 

N.T.—Schley v. DonlJn, 226 N.T.S. 
463. 131 Misc. 208. 

Ohio.—^In re Schubert'8 Estate, 82 
Ohio N,P..N.S., 169. 
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63. U.S.—Ex parte Oandall, D.C. 
Ind., 62 P.2d 650, afflrmed, C.CA., 
53 F.2d 969. certiorari denied Cran- 
dall V. Habbe, 62 S.Ct 312, 286 U. 

S. 640, 76 L.Ed. 933. 

Ark.—Hicks v. Johnson, 116 S.W.2d 
597, 698, 196 Ark. 103, quoting 
Corpiis Jiurls. 

Cal.—In re Comaz* Estate, 66 P.2d 
784, 8 Cal.2d 347—In re B'lert*s 
Estate, 21 P.2d 630, 131 Cal.App. 
409—Johnson v. Superior Court in 
and for San Diego County, 283 P. 
331, 102 CaLApp. 178—In re Ham- 
alian’8 Estate, 206 P. 1011, 57 Cal. 
App. 169. 

Conn.—Delaney v. Kennaugh, 136 A 
108, 105 Conn. 557. 

Del.—^Petltion of Gray, 109 A 674, 
12 Del.Ch. 417. 

Fla—First Nat. Bank v. MacDonald, 
ISO So. 696, 100 Fla 676, deny- 
ing rehearing 129 So. 911, 100 Fla 
674—^Mott V. First Nat. Bank, 124 
So. 36. 98 Fla 444. 

Ga.—Lester v. Toole, 93 S.E. 65, 20 
GaApp. 381. 

111.—^Hannah v. Meinshausen, 132 N. 
B. 820, 299 111. 635, reversing In re 
Meinshausen's Estate, 219 IU.App. 
278—Sebree v. Sebree, 127 N.B. 392, 
293 111. 228—^In re Holsman's Bs¬ 
tate, 15 N.E.2d 9. 295 IlLApp. 392 
—^In re Schmitt's Bstate, 6 N.E 2d 
444. 288 IlLApp. 250—In re Kin- 
sey’s Estate, .261 IlLApp. 481— 
Pollock V. Cantlin. 253 IlLApp. 
229—In re RiddeUs Estate, 247 111. 
App. 175—Hicks v. Monahan, 209 
IlLApp. 516—In re Roeske’s Estate, 
206 IlLApp. 366—^In re Davis’ Es¬ 
tate, 198 IlLApp. 116. 

Me.—^In re Neely’s Estate, 1 A2d 
772, 136 Ma 79. 

Mass.—^Locke v. Old Colony Trust 
Co.. 193 N.E. 892, 289 Mass. 245— 
Malden Trust Co, v, Brooks, 177 N. 
E. 629, 276 Masa 464, 80 AL.R. 
1028. 

Mich.—^In re McLiOUth's Estate, 274 
N.W. 759, 281 Mlch. 191. 

Minn.—State ex reL Nelson v. Pro¬ 
bate Court of Hennepln County, 
271 N.W. 879, 199 Minn. 297—Wil- 
son V. Erickson, 130 N.W. 93, 147 
Minn. 260. 

Mo.—CJurlee Clothing Co. v. Boxer, 
App., 61 S.W.2J 894—Groves v. 
Aegerter, 42 S.W.2d 974, 226 Mo. 
App. 128—Harms v. Pohlmann, 
297 S.W. 138, 222 Mo.App. 276, 
Mont—^In re Stinger's Bstate, 201 P. 
693, 61 Mont 173. 

Neb.—^In re McLean^s Estate, 286 N« 
W. 915—^In re Jensen’s Estate, 283 
N.W. 196, 136 Neb. 602. 

N.J.—^In re Herberis Bstate, 192 A 
39, 40, 121 N.J.Eg. 564. quoting 
Coipus Juxls. 

N.Y.—In re Audltore^s Adm’x, 229 N. 

T. S. 414, 223 App.Div. 654, modified 
on other grounds In re Audltore'8 
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thori?<;<l to apply the rnlcs and principies of cquity^" they have full jurisdiction to determme, in general, 
and to procecd in miny respccts aftcr the manner every equitable question arising in connection with 
of courts of equityJi 'indeed, under some statutes decedents’ and wards’ estates,72 so far as the ques- 


■Wia 164 N.a 242, 2«» N.T. 335, 62 
A.L.R. 661, motlon denled Para- 
BCondola v. Nntional Surety Co.» 

N.R 315. 250 N.T. 537, 62 A.U 
R. 551—^In re Goodwin*» Bstate, 
206 K.T.S. 733, 163 M'sc. 273—In 
re Brown, 221 N.Y.S. 305, 129 Misc. 
293. 

N.D.—In re L.e Pasre*s Trust, 269 N. 
W. 53. 67 N.D. 15. 

Ohio.—Punkhauyer v, City of Dover, 
27 Ohio N.P..N.S., 2S5. 

Or.—In re Shepherd's Estate, 41 P. 
2d 444, 152 Or. 15. mod fi>d on 
other irrounda 49 P.2d 44S, 152 Or. 
15. 

Pa.—^In re Cutter*» Estate, 134 A. 
489, 286 Pa. 605—^In re Laverelle^a 
Batate, 101 Pa-Super. 448—In re 
Jetfrie8*a EIstate, 16 Pa.Di8t. & Co. 
SOS—Kaurene*a Estate, 3 Pa.Diat. 
ft Co. 290—In re ShU8ter*s Batate, 
26 Pa,Dlst. €72—In re Criasweirs 
Batate. 86 Pa.L.J. 615. 

S.D.—^In re Prerost*8 Bstate, 168 N. 

W. 630, 40 S.D. 536. 

W'a—In re Georif»*s Batate, 274 N. 
W. 294, 225 Wia. 251, vacating 
mandate 270 N.W. 538, 225 Wia. 
251—In re Illchard 80 n *8 Batate, 271 
N.W. 66, 223 Wia. 447—Shupe v. 
Jenks, 218 N.W. 376, 196 Wia. 334. 
15 C.J. P 1015 note 94. 

Wliere aaosMatr 4o do jxurtloe to 
all parties, probate courts. In aid of 
tbeir functiona as such, may exerciae 
equitable powera. 

Cal—State Life Ina Co. v. Wil- 
llama 81 P,2d 481, 27 Cal.App. 
2d 594—^In re Barreiro'8 Batate, 14 
P.3d 786, 125 Cal.App. 752. 

Conn,—^Ktoyward v. Piant, 119 A. 341, 
98 Conn. 374. 

XIL—See Hayden ▼. Hargan, 202 111. 
▲pp^ 544. 

AU equitable poweza poaaeased 

On>bans* court, withln the scope 
of ita Jurisdiction, has all the powers 
of a court of equity.—re Slagle's 
Batate. 7 A.2d 353, 335 Pa. 652—In 
re McGovern'8 Estate, 186 A. 89, 322 
Pa. 379—In re Braun8chweiger*s Ea- 
tate, 185 A. 753, 322 Pa 394—In re 
liOnergan*a Batate, 154 A. 387, 303 
pa. 142—In re Nimlefa Bstate, 149 

A. 658, 299 Pa 359—In re Kauf- 
mann’8 Bstate, 8 A2d 472, 137 Pa 
Super. 88—In re Clunen*s Batate, 34 
PaDiat. 4s Co. 490. 

Baita to reaoh aad apply 
Bqulty Jurisdiction conferred on 
probate court by statute, although 
not authorixlng auits to reach and 
apply equitable asaeta, givea probate 
court equity powera auch as those 
exerciaed in bilis to reach and apply, 
as respecta mattera named Iu the 
statute.—Jones v. Jonea Maaa., 7 N. 

B. 2a 1015. 


Beaunoiatioa boieficial to ward 
Under govemlng statutes the pro^ 
bate court has equitable powers con- 
cerning renunciation of wills and 
questions arising therefrom, and 
hence. in the exercise of its equitable 
jurisdiction over the estate of an in- 
competent suiwiving spouse it may 
direct the guardian ad litem or next 
friend to renounce a will, where it 
linds such renunciation benrflcial to 
the incompetentia estate.—^Davis v. 
Mather, 141 N.B. 209, 309 111. 284. 

Probate matters are equitable in 
their nature.—Walker v. Cook, 128 
N.B. 684, 294 IU. 294. 

70. Ala.—Keith A Wilktnson v. Por- 
sythe, 151 So. 60, 61, 227 Ala. 555, 
citing Corpus JUxia—Courson v. 
Tolliaon, 147 So. 635, 638, 226 Ala. 
530, citing Corpus JUris. 

Ark.—^Arkansas Valley Trust Co. v. 

Toung, 195 S.W. 36. 128 Ark. 42. 
Cal.—Securlty-Pirst Nat. Bank of 
Loa Angeles v. Superior Court in 
and for Los Angeles County, 37 P. 
2d 69. 1 Cal.2d 749. 

lowa.—^In F'- Uoar*s Estate, 213 N.W. 
240, 204 ; a 346. 

Md.—Oxenham v. Mltchell, 163 A. 71, 
160 Md. 269. 

Mich.—In re Qulnney^s Bstate. 283 
N.W. 699, 287 Mich. 329—In re 
Cox* Estate. 279 N.W. 913, 284 
Mich. 628, 117 A.L.R. 1224. 

MInn.—State ex rei. Larson v. Pro¬ 
bate Court of Hennepin County, 
283 N.W, 645. 304 Minn. 6—State 
ex rei- Nelson v. Probate Court of 
Hennepin County, 27l N.W. 879, 
199 Minn. 297—Wilson v. Brickson, 
180 N.W. 93, 147 Minn. 260. 

Mo.—Howardis Estate v. Howe, 131 
S.W,2d 617—State ex rei. North St. 
Louis Trust Co. v. Wolfe, 122 S.W. 
2d 909—In re Brmelingis Bstate, 
App., 131 S.W.2d 912, transferred, 
see Sup., 119 S.W.2d 766—State 
ex rei. Kemp v. Amold, App., 113 
S.W.2d 143—State ex reL Cantley 
v. Akin, 22 S.W.2d 836, 224 Mo. 
App, 114—In re Boland*8 Estate, 
App., 14 S.W.2d 621—Harms v. 
Pohltnann. 297 S.W. 138, 222 Mo. 
App. 276—McConnon & Co. v. 
Kuhlmann, 278 S.W. 822, 220 Mo. 
App, 821—Green v. Strother, 212 
S.W. 399, 201 Mo.App. 418—Peck 
v. Pillingham's Bstate, 202 S.W. 
465, 199 Mo.App. 277—Hess v. 

Sandner, 198 &W. 1125, 198 Mo. 
App. 636. 

Neb,—In re Prerichs' Bstate, 233 N. 

W. 466, 120 Neb. 462. 

N.D.—^In re he Page*s Trust, 269 N. 
W. 63, 67 N.D. 15. 

Or.—^In re Andersonis Bstate, 71 P.2d 
1013, 157 Or. 365. 

Pa,—In re Mellingeris Estate, 5 A.2d 
821, 334 Pa. 180—In re Boleai Bs- 
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tate, 173 A. 6e4. 31« Pa. 179— 
In re Pleasanton^s Bstate, 159 A. 
711, 806 Pa. 355—In re Prelhofer*s 
Bstate, 25 Pa.Dist. & Co, 547—In 
re Stahler’s Bstate, 55 Montg.Co. 
312. 

Wis.—In re Wilkins’ Bstate, 211 N. 
W. 662, 192 Wis. 111, 61 A.L.R. 
1106. 

15 C.J. P 1015 note 94. 

“The county court . . - has 

the same power to recognite and ap¬ 
ply equitable rules and principies in 
so far as they are appllcable to mat¬ 
ters relating to the settlement of es- 
tates of decedents, that courts ef 
equity have to apply rules of law.” 
—In re Richardson’s Bstate, 271 N. 
W. 66, 62, 223 Wis. 447. 

Altemativa rellef 

Where adminlstration of estate is 
not removed to court of equity, but 
remains in probate court. Circuit 
court will elther declare contract re- 
leasing interest valid, and set up an 
estoppel against party releaslng in¬ 
terest, or will declare contract in- 
equltable and refuse rellef to com- 
plainant.—Colller v. Tatum, 160 So. 
530, 230 Ala. 218, 

Bquitable Jurtsdiotioa not ezere*8ed 
Probate court does not exercise 
equitable jurisdiction merely because 
it invokes an equitable prlnciple.— 
Davis V. Roberts, 226 S.W. 662, 206 
Mo.App. 125. 

71- Ala.—Courson v, Tollison, 147 
So. 635, 638, 226 Ala. 530, quoting 
Corpus Juris. 

111.—Sebree v. Sebree, 127 N.B. 392, 
293 IU. 228—Pollock v. Cantlin, 
253 llLApp. 229. 

Mo.—In re Ozias' Bstate, App., 29 
S.W.2d 240. 

Pa.—In re Cannon's Bstate, 199 A. 
135, 330 Pa. 513—^In re McCaskey’s 
Estate. 160 A. 707, 307 Pa. 172— 
In re Hartzeirs Bstate, 173 A. 842. 
114 Pa.Super. 190—In re Laver- 
elle’s Estate, 101 Pa.Super. 448. 

16 C.J, p 1016 note 94. 

72. N.Y.—MacLean v. Hart, 239 N. 
Y.S. 1, 228 App.Div. 379—In re 
Seaman^s Will, 200 N.Y.S. 504, 206 
App.Div. 681—^Van Buren v. Deck- 
er^s Bstate, 198 N.Y.S. 297, 204 
App.Div. 138—^In re I^edyard^s Es¬ 
tate, 10 N.Y.S.2d 327. 170 Misc. 
366—^In re Komdei^s Bstate, 6 N. 
Y.S.2d 824, 168 Misc. 663—In re 
Zollikoller^s WUl. 3 N.Y.S.2d 805. 
166 Misc. 735—In re Wlnslow*s Bs¬ 
tate, 272 N.Y.S. 829, 161 Misc. 
298—^In re McCaJferty’8 Will, 264 
N.Y.S. 38. 147 Misc. 179—In re 
Kirkman*s Bstate, 256 N.Y.S. 495, 
143 Misc. 342—^In re McArdle*8 Bs¬ 
tate, 250 N.Y.S. 276, 140 Misc. 
257—^In re Pulitzer^s Bstate^ 249 
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tion concerns any person before the court by rea- 
son of any right in, or obligation to, such estatesJS 

Tntsts, Although probate courts in some States 
have no power over trust estates,^^ yet, in many 
States they do possess certain powers with respect 


to trusts, the nature, extent, and excrcise of which 
depend on, and are limited by, the tenns of the 
constitutional or statutory grant of jurisdictiones 
which ordinarily does not extend to trusts inter vi- 
vos.es The jurisdiction of courts of probate with 


N.T.S. 87, 139 Misc. 676, opin<on 
supplemented 251 N.T.S. 519, 140 
Mlsc. 572, afli^med In re Pulitzer, 
260 N.T.S. 975. 237 App.Dlv. 808— 
Schley v. Donlin, 225 N.T.S. 453, 
131 Misc, 208—^In re Malone's Es- 
tate, 218 N.T.S. 382, 128 Misc. 288 
—In re Brady*s Estate. 183 N.T.S. 
532, 111 Misc. 492. 

Power eoLtilvalent to that of tihaacexy 
court 

Surrogate’s court has equltable 
power with respect to decedents* es- 
tates equivalent to that of su^oreme 
court or court of chancery.—In re 
Proctor’s Will. 284 N.T.S. 676, 167 
Misc. 706. 

SC-vtters not inolnded wlthin. power 
The courfs equity powers are pow- 
ers in respect of decedenfs estate, 
and hence cannot be invoked in con¬ 
tiro versy relatlngr to contract between 
life beneflciary and executor indi- 
vidually.—In re Matthewson*s Will, 
206 N.T.S. 784, 210 App.Div. 672. 

Itt acoonntlnar proceodlaga the sur^ 
rogate’s court has complete equita- 
ble Jurisdiction.—In re Burr's Estate, 
257 N.T.S. 664. 148 Misc. 877, af- 
flrmed In re Bu^-r^s Will, 263 N.T. 
S. 946, 239 App.Div. 774—In re Se- 
weirs Estate, 216 N.T.S. 331, 127 
Misc. 202—In re Parmers' Loan & 
Trust Co., 163 N.T.S. 961, 99 Misc. 
420, reversed on other grounds 168 
N.T.S. 962, 181 App.Div. 642, affirmed 
122 N.E. 880, 226 N.T, 666. 

Moro partlcnlarly, the oonxt has 
power, under such statutes 

(1) To set aside compromise agree- 
ment adjusting* contested probate 
proceedingr, procured by fraud.—In re 
Prame’s Estate. 219 N.T.S. 769, 128 
Misc. 788. 

(2) To determlne and enforce 
claims made by leirat6e’8 assi^rnoes 
and Judgment creditors and receiver 
and bankruptcy trustee.—In re Car- 
man. 12 N.T.S.2d 162, 170 Misc. 638. 

(8) To determine, in accounting' 
proceedings, the validity of, and en¬ 
force, a contract to dispose of prop- 
erty by will.—Schley v. Donlin, 225 
N.T.S. 463, 131 Misc. 208. 

Buforcement of will 
Although deceased was under con- 
tractual obligation to make certain 
will, and afterward changed this will 
by codlcll, the surrogate^s court has 
■no equity jurisdiction to enforce the 
will as originally executed, and the 
^medy is by suit in equity.— 
«ochester Trust & Safe Deposlt Co. 
y. Brown. 189 N.T.S. 678, 116 Misc. 


73- N.T.—^In re Enrlght*s Estate, 
267 N.T.S. 483, 149 Misc. 353—In 
re Relch*s Estate, 262 N.T.S. 628, 
146 Misc. 616—In re Walsh’s Bs- 
tate, 262 N.T.S. 498, 146 Misc. 
66—In re Engers Estate, 260 N.T. 
S. 648, 140 Misc. 276—In re Mc- 
Carthy^s Punds. 248 N.T.S. 335. 139 
Misc. 147—In re Morris, 235 N.T. 
S. 461, 134 Misc. 374. 

74. 111 .—^Howa-d v. Swift, 190 N.E 
102, 356 IlL 80—Dixon v. Nefstead, 
2 NE2d 136, 285 Ill.App. 463— 
Montgomery, Hart & Smith v. 
Dlme Sav. & Trust Co., 214 III. 
App. 553, affirmed 125 N.R 309, 290 
111. 409. 

Tex.—Ashby v. Standard Pipe & 
Supply Co., Civ.App., 56 S.W.2d 
218, error refused. 

Bffect of ‘Will ereating tmst 
Although a county court, sittlng in 
probate, has no i>ower to administer 
trusts, yet, the fact that a will 
createa a trust does not deprive the 
court of Its power to perform its 
ordlnary probate functions in re¬ 
spect of the testatores estate which 
after being administercd may be or- 
dered into the hands of the trustee 
in accordance with the will, where- 
upon the parties may resort to a; 
court of equity to administer the 
trust.—^Park v. Baxter, 64 P.2d 721, 
179 OkL 76, 

75. Cal.—In re Bametfs Estate, 275 
P. 463, 97 CaLApp. 138—Johnson v. 
Superior Court of California in 
and for Presno County, 247 P. 
249, 77 Cal App. 699. 

Conn.—De Ladson v. Crawford, 106 
A 326. 93 Conn. 402. 

N.T.—President and DIrectors of 
Manhattan Co. v. Janowitz, 14 N.T. 
S.2d 375, 172 Misc. 290—In re 
Moller’s Estate, 283 N.T.S. 366, 167 
Misc. 338—^In re CiOsbys Estate, 
242 N.T.S, 207, 186 Misc. 688. 

Pa.—^In re Penelli’s Estate, 199 A 
496, 330 Pa. 499—^Miller v. Dauphin 
Deposit Trust Co., 46 Dauph.Co. 
212 . 

65 C.J. p 892 note 2. 

Blmttatloxui on Jnzisdlction 

(1) It is only a tiust created by 
will which vests in the county court 
any jurisdiction in probate over the 
trust or the tiustee.—^In re George's 
Estate, 274 N.W. 294, vacating man¬ 
date 270 N.W. 538, 226 Wis. 251—In 
re Richardson’8 Instate, 271 N.W. 56, 
223 Wis. 447. 

(2) Probate court*s Jurisdiction un¬ 
der statute deflning its equity Ju¬ 
risdiction is conllned to trusts creat- 
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ed by written instniment.—Coifey v. 
Rady, 166 N.E. 833, 267 Mass. 301. 
Tezmhiation of trust 

(1) A probate court has been held 
without power to terminate an ex- 
prcss trust before the expiration of 
the term for which it is created. 

Cal.—^In re Hubbcirs Estate, 8 P.2d 

630, 121 CaLApp. 38. 

Conn.—De I^dson v. Crawford, 106 
A 326, 93 Conn. 402. 

(2) In some Jurisdlctions the pow¬ 
er of a probate court to determlne 
whether a testamentary trust has 
been terminatcd by act of the par¬ 
ties or otherwise has been upheld 
in a proper case. 

Ala.—Minor v. Thomasson, 182 So. 
16. 236 Ala. 247. 

Mont.—^Philbrlck v. American Bank 
& Trust Co., 193 P. 69, 58 Mont. 
376. 

N.T.—In re U. S. Trust Co.. ‘67 N.E. 
614, 175 N.T. 304, affirmlng 80 N. 
T.S. 475, 80 App.Div. 77, and rear- 
gument denied 68 N.E. 1125, 176 N. 
T. 563. 

(3) But in other Jurisdlctions this 
power has been denied.—^In re Ha- 
gerstown Trust Co., 86 A 982, 119 
Md. 224. 

Duties of probate oourt in respect 
of trust created by will.—In re lie 
Pagens Trust, 269 N.W. 63. 67 N.D. 
15. 

75, N.T.—^In re Howe’s Estate, 7 
N.T.S.2d 636, 265 App.Div. 230—In 
re Guardlanship of Rosenblum, 262 
N.T.S. 501, 146 Misc. 537—Syracuse 
Trust Co. v. Fuller, 252 N.T.S. 90, 
14 Misc. 918—^In re Crosby’s Es¬ 
tate, 242 N.T.S. 207. 136 Misc. 
688—Merrill v. Lynch, 13 N.T.S, 
2d 514. 

65 C.J. p 892 note 4 Edj (1). 

GoBstrnotlon and cffaot of tnurt 

(1) The surrogatc*s court is with¬ 
out jurisdiction to construe a trust 
inter vivos.—^In re Janowitz* Will, 
300 N.T.S. 38, 164 Misc. 936—In re 
Kraetzer*s Will, 264 N.T.S. 443, 147 
Misc. 609. 

(2) Nelther can it determine the 
effect of an Inter vivos trust agree- 
ment.—^In re Lyon*s Ex^rs, 194 N.E. 
682, 266 N.T. 219—^In re Ihmsen’s Es¬ 
tate. 294 N.T.S. 120, 161 Misc. 789, 
reversed on other grounds 3 N.T.S. 
2d 126, 263 App.Div. 472. 

(3) But it has been held that the 
surrogate*s court has jurisdiction, in 
a proper case, to determlne validity 
of a transactlon whereunder testa^ 
tor erected trust of preponderant 
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rcspect to particular proceedings rclating to trusts 
and trustecs is considcred in other tities of this 
work, particularly in the titlc Trusts § 386, also 65 
CJ- p 892 note 4-p 894 note 26, the intention being 
to consider in this section only gcnerally the ju- 
risdiction of probate courts as to trusts. 

§ 303. -Over Real and Pcrsonal Proper- 

ty and Title Thercto 

a. In general 

b. Determination of question of title 
a. In General 

Probate courta have only aueh powers over reat 
and personal property me are conferred by conatitutional 
and statutory provisione. 

Probate courts have only such powers over real 
and pcrsonal property as are conferred by consti- 
tutional and statutory provisions.'^^ Within the 


powers conferred their jurisdiction, as a gencral 
rule, covers primarily personal estate only and does 
not technically extend to real estate,although 
they do possess certain powers in regard to real es- 
tatej® such as the power to order the sale of a de¬ 
cedentes rcalty in an appropriate case, see the CJ, 
S. title Exceutors and Administrators § 560, also 24 
CJ. p 576 note 97-p 579 note 11. 

In construing the powers of probate courts it has 
been held that such a court may determine rights to 
property so far as they depend on devolution, tes¬ 
tate or intestate,®® but it cannot determine rights to 
property left by a decedent which depend on con- 
traets;®^ neither can such a court determine ad¬ 
verse claims to property in the administratores 
charge;®^ adjudicate disputed property rights 
against an estate;®® direct eviction of a defaulting 
purchaser of a decedentes realty ;®4 compel on sum- 


proportlon of his property within a, Central Wfsconsin Trust Cb. v. Schu- 
few wceks of his death.—^In rt* j macher, Wls., 284 N.W. 562. 

Hearn*s Wlll. 2S5 N.Y.S. 935. 158 1 aireot of dsserihisa’ ywpaity la. 

Kise. 370. plaadingv w ordexs 

Xft FsoasylvmBla mere Inclusion of the descrlp- 

<1) Tru»t« intfr vivo» wereoutsWe «on of particular property In plead- 
the lurladlctlon of the orphana' court or orders In probate proceedlng» 

pHor to the enactmrat of Act June cannot confer Jurisdiction over such 
26. 1931, P.Lu P 1384, 20 P.S. {| 2241 -; P^^W^ty on the probate court.— 
SSSt, eonferrlng on that court juris- • Spitzer v. Brannlng, 184 So. 770, 136 
diction over trusts inter vivos.—In \ 
re Dcuglas* Estate. 154 A. 376, 303 , Somastsad zigtats 
Pa. 227—Kelly*s Estate, 24 Pa.Dlst, j (l) The widow^s right of home- 
509—Jones* Estate, 15 Pa.Dlst. 30. stea^ If any, in landbs of which her 

(2) This act, however, does not'^U8band died seized vests immedi- 
apply to a trust created for a texnpo-! ateiy on his death, and is not subject 
rary purpoae, «ven though by writ- j to order of the probate court af- 
ten instrument, but only to a con- ^octing her interest therein other 
tlnulng trust requlring both admin- than the mere finding and determina- 
tetiatlon and diatribution.—In re j tion of her status as such widow.— 
Stief, 32 Pa,Dist. Ca 289. IDavis v. Davis, 199 N.W. 113, 112 

(S) The jurisdiction conferred by 1 1 

the act does not extend to trusts j (2) Probate court^s jurisdiction as 
aiising by operation of law.—In re! to procecdings for selection. settlng 
ShalCur^s Estate, 21 Pa.Dist. & Co.' apart, and protection of homestead. 
50. j rights see the C.J.S. title Home-1 

1 steads f 279, also 29 C.J. p 1030 notes i 
T7. Aris,—In re Tamer^s Estate, 179 ; 47 . 48. 


P. 644. 26 Aris. 232. 

Arfc.—Uoss V. Moose, 44 S.W.2d 825, 
184 Ark. 798. 

HIeh,—In re Fra8er*8 Estate. 285 N. 

W. 1. 288 Mlch. S93. 

Mont—In re Dolonty, 161 P. 524, 53 
Mont. 38 . 

Pa.—In re Roessler^s EsUte, 5 Pa. 
Dist. 776, 1» Pa.Co. 161—In re 
Stranss* E^ate, 2$ North.Co. 304. 
Jurisdiction of probate courts to par- 
tttlon property see the C.J.a title 
Partition f| 64, 65, also 47 C.J. p 
351 note 2-p 360 note 29. 

VbdlavBM property of deoedsa.ts 

and WBxds 

Probate jurisdiction ia llmited in 
sabjeet roattfr, to the undisputed 
property of decedente and warda—| 


Personal reiireseintative^s iatereet In 
property 

Probate court may direct an ex- 
ecutor or administrator as to his 
intereat in property.—^In re Orwig^s 
Estate, 167 K.W. 654, 185 lowa 913. . 

78. Okl.—Jackson v. Porter, 209 P. < 
430. 432. 87 OkL 112, quoting Oor- 
pus Jozis. 

15 C.J. p 1016 note 96. 

Proteotioa of administratores riglit to 
rsxtty 

Ordinarily administrator is obligat- 
ed to seek protection of his rights 
to decedenfs real estate, not in sur- 
rogate'8 court, but in court of gener- 
a! jurisdiction.—^In re Burstein’a Es¬ 
tate, 275 N.Y.S. 601, 158 MUc. 515, 
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Etottlng aside releases as to realty 

held not within jurisdiction of sur- 
rogate's court.—^In re Carusone, 10 
N.Y.S.2d 6, 266 App.Div. 810. 

73. Tex.—Warren v. Helms, Civ. 

App., 276 S.W. 176. 

15 C.J. p 1016 notes 97-4. 

Xn respeot of control and posses;, 
sion of realty, the probate court may 

(1) Require one in possession of 
decedenfs realty to place administra¬ 
tor in possession.—^In re Bursteln*s 
Estate, 275 N.Y.S. 601, 153 Mlsc. 615. 

(2) Order an administrator to take 
control of decedenfs realty and de¬ 
termine facts necessary to authorize 
such control by hinu—^Rolllns v. 
Shaner, 292 S.W. 419, 316 Mo. 963. 

Buforoemmit of stipulation that 
certain real estate was deceased’8 
separate property held for probate 
court.—Larsen v. Larsen, 256 P. 369, 
44 Idaho 211. 

80. Minn.—Jannetta v. Jannetta, 285 
N.W. 619. 

Title not in issne 

Probate courts may determine 
questions which affect rights of devi- 
sees or legate es, where the title to 
the real or personal estate, so af- 
fected is not put in issue.—^In re 
Nuttle's Estate, 39 P.2d 475, 3 CaL 
App.2d 415—15 C.J. p 1016 note 6. 

81. Bule applied to oontraot to mske 
wUl 

N.D.—Goodin v. Casselmau, 200 N. 
W. 94, B1 NJD. 543. 

82. Mo.—McClure .v. Baker, App., 
216 S.W. 1018. 

15 C.J, p 1017 note 10. 

83. Nev.—^AllenbSLch v. Ridenour, 279 
P. 82. 51 Nev. 437. 

16 CJ, p 1018 note 11. 

8db N.Y.—^In re Desotelle^s Estate, 
258 N.Y.S. 119, 143 Mlsc. 732. 
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mary applicatiori an administrator in possession o£ 
property to deliver it over to one claiming to be the 
owner;^® order an executor to reconvey real es- 
tate, convcyed to the testator by deed absolute, but 
intended oniy as security;86 order an accounting by 
one Holding assets of the estate of a decedent as 
trustee or assignee award partition between a 
surviving tenant in common and the heirs of his de- 
ceased tenant in common;®® order a seJzure, from 
one claiming to hold under a good title, of goods 
said to belong to the intestate;®» issue a writ of 
possession, after confirmation of a sale under its 
order;»® set aside a decree transferring a mort- 
gage, on the ground of title thereto in fhe petition- 
cr;®^ determine rights of remainder;»^ pass on 
priority of Hens against and claims to property;»» 
nor impress liens on realty»^ in a separate and in- 


§ 303 

dependent proceeding therefor»® unlcss authorized 
to do so by statute. 

Tcrritorial jurisdiction, General niles as to ter- 
ritorial limits of jurisdiction, see supra § 91, apply 
to probate courts.»® Accordingly, a probate court 
of a state other than that in which land is situated 
cannot make a decree directly affecting such land.»^ 

b. Determination of Question of Title 

Ordlnarlly a probate court cannot determine a ques* 
tlon of title to property uniess such question arises coi- 
laterally as a necessary incident to the determination of 
other matters wlthin the court's jurisdiction, although In 
some Jurisdictions it may determine such a question as 
between a decedentes estate and the psrsonal representa- 
tive thereof claiming title in his individual capacity. 

Ordinarily, a probate court cannot determine a 
question of title to property,»® especially where the 
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85 . N.T.—^Marston v. Pauldlng, 10 
Palge 40. 

86. Cal.—^Anderson v. Fisk, 41 Cal. 
308. 

87. Pa.—Schnepf*a Estate, 20 Pa. 
Dist 617. 

SS. Pa.—Wllhelm*s Estate, 6 Pa. 

Dist 236. 18 Pa.Co. 637. 

80. Miss.—^Phillips v. McLaughlin. 
26 Miss. 597. 

S,a—State V. Mltchell, 18 S.C.L. 225. 

90, Tenn.—^Porter y. Woodard, 6 
Coldw. 86. 

91. Pa.—Curran*s Estate, 9 Pa.Co. 
514. 

98. Mo.—^Brannell v. Cole, 37 S.W. 

924, 136 Mo. 201, 58 Am.S.H. 619. 

93. Ga.—^Paulk y. City of Ocilla, 190 
S.E. 409, 55 GaJ^.pp. 479. 

91. U.S.—^In re Von Ruden, D.C. 
Minn., 22 F.2d 860. 

95. N.T.—^In re Lakner, 255 N.T,S. 

809, 143 Misc. 117. 

96L Bomoval of peraonal property 
Orphans’ court of one state has 
no Jurisdiction of personal property 
wUch was at testator*s domicile in 
another state at the time of his 
death and afterward removed by his 
executor to the former state.—^Var-' 
ner v. Bevil, 17 Ala. 286. 

Botes exsonted by nonresldeiit aad 
their settlemeiLt in foreign Jurisdic¬ 
tion held within Jurisdiction of sur- 
rogate’8 court—McNamara y. Mc- 
Naxnara, 62 Ga. 200. 

97. Mont—^In re Bruhns' Estate, 193 
P. 1115, 68 Mont 626. 

Acthorizing Icase of lasid 
A probate court cannot confer au- 
thority on an administrator or guard- 
ian to lease or to collect rents from 
land 'without the state.—Smlth v. 
Wiley, 22 Ala. 396, 58 Am.D. 262. 

98. Ark.—Sides v. Janes, 66 S.W.2d 
617, 188 Ark. 886—Huff y. Hot 
Sprlngs Savlngs Trust & Guaranty 


Co., 45 S.W.2d 508. 185 Ark. 20— 
Moss V. Moose, 44 S.W.2d 825, 184 
Ark. 798—Gordon v. Clark, 232 S. 
W. 19, 149 Ark. 173—King v. Ste- 
vens, 225 S.W. 656, 146 Ark. 448. 
CaL—Shaw v. Palmer, 224 P. 106, 65 
Cal.App. 441. 

Fla.-Mott V. First Nat Bank, 124 
So. 36. 98 Fla. 444. 

Ga.—Paulk v. City of Ocilla, 190 S. 

B. 409,» 65 Ga.App. 479. 

Idaho.—Slmonton v. Simonton, 193 P. 
386, 33 Idaho 255. 

Kan.—^In re Eanoshke^s Estate, 37 P. 
2d 1020, 140 Ka-n. 694—In re He- 
din’s Estate, 36 P.2d 1006, 140 Kan. 
329, modified on other grounds and 
rehcaring denied Johnson v. Lan- 
der, 39 P.2d 911. 141 Kan. 6—First 
Colored Baptist Church y. Cald- 
well, 30 P.2d 144, 139 Kan. 45, de- 
nying rehearing In re Jones’ Es¬ 
tate. 27 P.2d 237. 138 Kan. 581— 
In re Dunn*s Estate, 211 P. 161, 112 
Kan. 279. 

Md.—^Talbot Packing Corporation v. 
Wheatley, 190 A. 833, 172 Md. 365— 
McComas v. Wiley, 104 A. 52, 132 
Md. 406. 

Mich.—^In re Fraser^s Estate. 285 N. 

W. 1, 288 Mich. 392. 

Mo.—^Nettleton Bank v. McGauhey*s 
Estate, 2 S.W.2d 771, 318 Mo. 948. 
Mont—^In re Jennings' Estate, 241 P. 
648, 74 Mont 449—In re Dolenty, 
161 P. 524. 53 Mont 33. 

Neb.—Fischer v. Sklenar, 163 N.W. 
861, 101 Neb. 653, 

Ifev.—^Allenbach y. Ridenour, 279 P. 
32, 61 Nev. 437. 

KJ.—^In re Konigsberg*s Estate, 4 
A.2d 524, 125 N.J.Eq. 216. 

N.D.—^In re Le Page’s Trust 269 N. 
W. 53, 67 N.D. 16—Goodln v. Cas- 
selman, 200 N.W. 94, 61 N,D. 643. 
Okl.—^Rust V. Glllesple, 216 P. 480, 
90 Okl. 69—Jackson v. Porter, 209 
P. 430, 87 Okl, 112, followed in 
Stevens v. Dill, 209 P. 439, 87 
OkL 136—Strawn v. Brady. 202 P. 
605, 84 OkL 66. 
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Tex.—^Brown v. Fleming, Com.App., 
212 S.W. 483, reverslng, Civ.App., 
178 S.W. 964. and Cavltt v. Beall 
Hardware & Implemcnt Co., 204 S. 
W. 798—Zamora v. Gonzalez, Civ. 
App., 128 S.W.2d 166, error refused 
—Buss V. Smith, Civ.App., 126 S. 
W.2d 712, error grranted—Burton 

V. Connecticut General Life Ins. 
Co., Clv.App., 72 S.W.2d 318, error 
refused—^Pavelka v. Overton, Civ. 
App., 47 S.W.2d 360, error refused 
—^Berry v. Barnes, Civ.App., 26 S. 

W. 2d 657—Johnson v. Hampton, 
Civ.App., 297 S.W. 891, reversed on 
other grounds 8 S.W.2d 640, 117 
Tex. 680—Smith v. Patrick, Civ. 
App., 297 S.W, 482—^Weeks v. De 
Young, Civ.App., 290 S.W. 852. 

Wis.—Central Wisconsln Trust Co. v. 
Schumacher, 284 N.W. 562—In re 
George’s Estate, 274 N.W. 294, 225 
Wis. 251, vacating mandate 270 
N.W. 538, 226 Wis. 261. 

15 C.J. p 814 note 11, p 1017 note 7. 

As betwean heix and his trausfereo 
probate court cannot determine ques¬ 
tion of title to particular share of 
estate.—Bruun v. Hanson, C.C.A. 
Idaho, 103 F.2d 685. 

Quality of titia 

The probate court may inquire if 
em estate has an interest in or title 
to realty, and, if the question is an- 
swered afflrmatively, may distribute 
such estate, but it cannot determine 
the quality of the title, but must 
leave the parties to pursue thelr 
remedies in a proper forum. 

Cal.—Bath v. Valdes, 11 P. 724, 70 
Cal 350. 

OkL—^Flbikowski v. Fibikowskl, 94 
P.2d 921, 185 Okl. 520. 

Statutozy aiLthozlty 
Under goveming statutes a probate 
court has Jurisdiction to declare sav- 
ings bank deposits in name of sever- 
al aliases of decedent as trustee to 
be assets of decedenfs estate.—Bar- 
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question ariscs bctween reprcsentatives of, or per- 
sons daiming under, deccdents’ or wards’ estates 
and strangers thcreto,**® unless such question ariscs 


collaterally as a ncccssary incident to the determi- 
nation of other matters which are within the court*s 
jurisdiction,^ or unless the court, in addition to its 


ron r. Barronian, 175 N.E. 271, 275 

Maas. 77. 

Statuta hald iavalld in so far as it 
authoriz<'d county court to entertain 
proC4i>dinKs to try tltle to realty.— 
Homer v. L-^ster, 219 P. 392. 93 Okl. 
284, certiorari denicd 44 S.Ct. 330, 264 
U.S. 680. 68 L.Ed. 859. 

Xn, Psonsylvaxi'* 

(1) As a general rule, the orphans’ 
court has no Jurisdiction to deter¬ 
mina title to a decedent's real es- 
tate as brtwoen several claimants.— 
In re Pry's Estate, 112 A. 757, 270 
Pa. 24—In re Ludwick^s E^tate. 100 
A. 448. 255 Pa. 548—In re Hazard*s 
Estate, 98 A. 678. 233 Pa. 447—In re 
Spencer, 76 A. 172, 227 Pa. 469—^In re 
ICcCorkle, 39 A. 545. 184 Pa. 62b—In 
re Prederick*s Estate, 10 Pa.Dj8t. & 
Co. 591—^ArUfs Estate, 2 Pa.Di8t. A 
Co. 775—In re Bunneirs Estate, 28 
Pa.Di8t. 545—In re Binkleys Estate, 
29 Pa.Dlst, 695. 

(2) Where a third person clalms 
title to personal property which was 
not in decedent*s possession at the 
time of his death and dld not there- 
after come into the hands of his per- 
Bonal representative, the orphans* 
court is without power to determine 
the question of title.—In re Criss- 
well'8 Estate, 5 A.2d 577. 334 Pa. 
266—In re Key8er*8 Estate, 198 A. 

126, 329 Pa. 514—In re McOovem*s 
Estate. 186 A. 89, 322 Pa. 379—In 
re Cutler. 73 A. 1111. 225 Pa. 167— 
Scttirs Estate, 20 Pa-Dlst. 303—^Mc- 
Grann*8 Estate, 12 Pa-Dlst 219, 28 
Pa.Oo. 246—In re Smith*8 Estate. 18 
lje!ilshCo.UJ. 69. 52 York Leg.Rec. 

127. 

(3) This is 50 even where the 
elaim of title Is asserted against the 
estate hy the personal representative 
ia his Ittdlviduxl capacity.—In re 
Foalke*B EsUte. S A.2d 179, 334 Pa. 
136—In re Cutter*8 Estate, 134 A. 
489. 286 Pa. 505. 

(4) But, where the personal prop¬ 
erty was ia decedent*8 actual or 
presumptive possession at the time 
of his death, or thereafter at any 
ttme c a m e into the personal repre- 
sentatlve*s possession, as part of the 
estate for purposes of administra- 
tion, the orphans* court has Jurlsdic- 
tUm to determine the question of ti¬ 
tle subject to the following rule.—In 
re Cxissweirs Estate, 5 A.2d 577, 334 
Pa. 266—^In re Kcyser^s Estate, 198 
A. 125, 829 Pa. 514—In re Coopez^a 
Estate, 106 A. 98, 263 Pa. 37—In re 
Tumer, 90 A. 916, 244 Pa. 668—In 
re Cutler. 73 A, 1111, 225 Pa. 167— 
In re Tuttle'8 Estate, 300 A. 931, 132 
Pa.8uper. 356—^In re Elliott*8 Estate, 
173 A. 880. 113 Pa.Sttp6r. 350—In re 
iniikrs Estate^ 77 Pa.Saper. 267—In 


re Strau8e*s Estate, 75 Pa,Super. 276 
—In re Sims' Estate, 29 Pa.Dist. & 
Co. 163—^In re Disken*s Estate, 21 
Pa,Dist. & Co. 138 —Whitaker v. 
Bronsevitch'8 Estate, 32 IiUZ.Leg.Reg. 
346—15 C.J. p 1017 note 8 [e]. 

(5) If a substantial dispute as to 
title or ownership is shown to exist 
betweon the rival claimants, the or¬ 
phans* court hns no power to deter¬ 
mine the question, but may submit 
the issue to the court of common 
pleas for a trial by jury and the 
verdict so found on certificatlon to 
the orphans* court may then become 
the basis of a decree by that court 
settllng the controversy.—In re 
Crisaweirs Estate, 5 A.2d 577. 334 
Pa. 266—In re Keyser*c Estate, 198 
A. 125, 329 Pa. 514—In re Williams, 
84 A. 848, 236 Pa. 259—In re Cutler, 
73 A. 1111, 225 Pa. 167—In re Dis- 
ken*8 Estate, 21 Pa.Dist. & Co. 138— 
Boyer*s Estate. 3 Pa.Dist. & Co. 392 
—Hutchins*8 Estate, 19 Pa.Dist. 76. 

(6) The mere denial of decedenfs 
ownership of the personalty, how- 
ever, will not oust the orphans' court 
of its Jurisdiction, but it may pro- 
ceed to ascertain whether tlie denial 
is made in good faith and a substan¬ 
tial dispute exists.—^In re Crissweirs 
Estate, 5 A.2d 577, 334 Pa. 266—In re 
Cutler, 73 A. 1111. 225 Pa. 167—In 
re Tuttle*s Estate, 200 A. 921, 132 
PaSuper. 356—^In re Fink*s Estate, 
77 Pa.Super. 267—In re Sims* Es¬ 
tate, 29 Pa.Dist. & Co. 163—In re 
CrisswelTs Estate, 86 PaL.J. 616. 

(7) Evidence held sufficient to 
Show possession in decedent at time 
of death.—^In re Keyser^s Estate, 198 
A. 125, 329 Pa 514, 

<8) Orphans* court held to have 
Jurlsdictioa on appeal from appraise- 
ment decision. to determine question 
of title to personalty alleged to have 
been improperly included as a sup- 
posed estate asset in the appralse- 
ment.—^In re ConnelPs Estate, 128 A. 
503, 282 Pa 655. 38 A.LuR. 1362. 

99- Aria—^Home v. Blakeley, 274 P. 
173, 35 Arla 39—^In re Tamer*s Es¬ 
tate, 179 P. 644, 20 Aria 232. 

Cal.—In re Vucinich*s Estate. 44 P. 
2d 567, 3 Cal.2d 235, modifled on 
other grounds 45 P.2d 817, 3 Cal.2d 
235 —McPike v. Superior Court of 
San Francisco County, 30 P.2d 17, 
220 Cal. 254—MeCarthy v. MeCar- 
thy, 270 P. 211, 205 CaL 184—In re 
Klng*s Estate. 248 P. 619, 199 Cal. 
113—In re Boggs* Estate, App., 90 
P.3d 814—^In re InghlUeri's Estate, 
81 P.2d 668, 27 Cal.App.2d 664— 
In re Helm*8 Estate, 45 P.2d 250, 
6 C^App.2d 752—^In re Thumeirs 
ISstata App.. 19 P.2d 14. 
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111.—^In re Roe8ke*s Estate, 205 111. 
App. 366. 

Minn.—Merchants* & Farmers’ State 
Bank of Grove City v. Olson, 250 
N.W. 366, 189 Minn. 528, 89 A.L.R, 
1289. 

Utah.—Rogers v. West, 25 P.2d 971, 
82 Utah 525—In re Rogers’ Es¬ 
tate, 284 P. 992, 75 Utah 290. 

“The probate court has no gener¬ 
al equitable or common-law Jurisdic¬ 
tion . . . [to] determine contest- 
ed claims or title to rcal property 
asserted by those claiming by will 
or descent against strangers to the 
estate, or asserted by strangers 
against those claiming through the 
estate.**—State v. Probate Court of 
Lvon County, 168 N.W. 14, 140 MinxL 
342. 

Bsaaon for nxla 

“This is necessarlly so, for the 
reason that either the person Inltiat- 
ing the attack or the person resist- 
ing the attack is lacklng In privity to 
the probate proceedlngs.*’—^Bauer v. 
Bauer, 256 P. 820, 821, 201 Cal. 267, 
followed in Bauer v. Bauer, 256 P. 
822, 201 Cal. 770. 

A former exaentor who had re- 
signed as such held a stranger to the 
probate proceedlngs.—^Waterland v. 
Superior Court in and for Sacramen¬ 
to County, Cal.App., 90 P.2d 344, re- 
hearlng denled and modifled on other 
grounds 91 P.2d 220. 

Power not eoaferred by atatuta 
Probate court, under statute au- 
thorizing it to determine who is en- 
tltled to dlstiibution of estate, has 
no Jurisdiction to try title where a 
stranger is claiming property ad- 
versely to the estate.—^In re Dodge*s 
Esiate, 50 P.2d 839, 9 CaLApp.2d 650. 

1. U.S.—^Miller v. Clausen, C.C.A. 

I Neb., 299 F. 723, appeal dismissed 
46 S.Ct 105, 269 U.S. 695, 70 L.Ed. 
431. 

Ark.—^Thomas v. Thomas, 233 S.W. 
808, 150 Ark. 43—^King v. Stevens, 
226 S.W. 656, 657, 146 Ark. 443, cit- 
ing Cozpns Jutis. 

Del.—^Petition of Gray, 109 A. 674, 
12 DeLCh- 417. 

Tex.—^Zamora v. Gonzalez, Civ.App., 
128 S.W.2d 166, error refused. 

15 C.J. p 814 note 12, p 1017 note 8. 

Xa tha impositloBi of aa Inhezitaaoe 
taac on realty of estate not inven- 
toried therein, there being no ad- 
Judication of ownership In a court of 
competent general Jurisdiction, pro¬ 
bate court may determine ownership 
in decedent at his death, on which 
fact the right to impose tax resta 
—State V. Probate Court of Lyon 
County, 168 N.W. 14, 140 Minn. 342- 
Constroctloa of wUl 

(1) A probate court may determine 
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probate powers, possesses general powers sufficient 
to enable it to determine such a question,^ In 
some,^ but not all,^ jurisdictions, however, a pro¬ 
bate court may determine a question of title arising 
bctvveen the estate and the personal representative 
thereof claiming title in his individual capacity; 
and it has been held that it may determine claims 
of property as between those interested in the estate, 


although this authority only goes to the extent of 
determining their relative interests as derived from 
the estate, and not to an interest derived adversely 
thereto and under some statutes conferring broad 
powers on probate courts, such courts may in a 
proper case determine questions of title to prop¬ 
erty.® 


a question of title necessarlly Inci- 
dental to the constructlon of a wilL 

jf.y._In re Fanner*s Will, 163 N.Y. 

S. 1089, 99 Misc. 437. 

Pa.—^In re Miller*s Estate, 17 Pa.Dist. 
& Co. 127, 47 Mont£:.Ck>. 230—In re 
,S 5 hollenbergrer*s Estate, 6 Schuyl- 
klll Reg. 66. 

<2) Notwithstanding a constitu- 
tional provision denying probate 
courts jurisdiction in actions aifect- 
Ing title to realty, such a court, 
when acting in discharge of powers 
granted to it, has the right to con¬ 
strue a will and determine the ef- 
fect of a devise of realty for the pur- 
pose of appropriately discharging its 
duty.—^Logue v. Ferris, C.C.A.Neb., 
280 F. 286. 

16 C.J. p 1017 note 8 Ca] (1). 

Viider iits general powers to con- 
slder all questions necessary in the 
settlement of estates. probate court 
has Jurisdiction to determine owner- 
ship of property Inventoried as as- 
sets of estate.—Brown v. Southern 
Ohio Sav. Bank & Trust Co., 153 N. 
E. 864, 22 Ohio App. 324. 

a. Or.—^In re Norman*s Estate, 78 
P.2d 346, 169 Or. 197—In re Plt- 
tock*s Estate, 201 P. 428, 102 Or. 
47. 

Wash.—Lew Tou Ying v. Kay, 24 P. 
2d 596, 174 Wash. 83—In re Wren’s 
Estate, 299 P. 972, 163 Wash. 65— 
In re Uzafovage’s Ejtate, 280 P. 
86, 153 Wash. 620—Coleman v. 
Crawford. 248 P. 386, 140 Wash. 
117—^In re Martin, 144 P. 42, 82 
Wash. 226. 

Cal.—^Bauer v. Bauer, 266 P. 820, 
201 CaL 267, followed in Bauer v. 
Bauer, 256 P. 822, 201 Cal. 770—In 
re Pulton’s Estate, 205 P. 681, 188 
Cal. 489—In re Boggs* Estate, App., 
90 P.2d 814—In re Helm's Estate, 
46 P.2d 250, 6 CaLApp.2d 752. 

EL—In re Roeske*s Estate, 205 111. 
App. 366. 

Md.—^Talbot Packing Corporation v. 

Wheatley, 190 A. 833, 172 Md. 365. 
N.J.—^In re Tulper’s Estate, 132 A. 
834, 99 N.J.Eq. 293. 

'Wyo.-^Security-First Nat Bank v. 
Klng, 23 P.2d 861, 46 Wyo. 69, 90 
A.L.R. 126. 

15 aj. p 1017 note 8 [d]. 

Power incidental to accounting and 
settlement by personal representa- 
tive to determine question of title 
srising between him and estate see j 
the C.J.S. title Exeeutors and Ad-| 


ministrators S 840, also 24 C.J. P 
942 notes 75, 76. 

Incidental power 

The probate court has this power 
as a necessary Incident to the de- 
tormination of what property is sub- 
ject to administration in the estate. 
—^Waterland v. Superior Court in and 
for Sacramento County, Cal.App., 90 
P.2d 344, rehearing denied and opin- 
ion modified on other grrounds 91 P. 
2d 220. 

Texmlnation of power 
In respect of an exeeutor, the pro¬ 
bate court’s power to determine ques¬ 
tions of title between him and the es¬ 
tate ceases when the exeeutor is no 
longer acting in that capacity.—^Wa- 
terland v. Superior Court in and for 
Sacramento County, Cal.App., 91 P.2d 
220, denylng rehearing and modify- 
ing 90 P.2d 344. 

Beprcsmtative claiming title aa tnui- 
tee 

Such power exists only where the 
personal representative claims title 
in his Individual capacity, not where 
he claims title in his capacity as a 
trustee.—^In re InghillerPs Estate, 81 
P.2d 568. 27 Cal.App.2d 664. 

Guardian’! olaim of title 

(1) In application of the text rule 
the probate court may also determine 
a question of title as between a 
ward’s estate and his guardian claim¬ 
ing title in his individual capacity. 
—^In re Vucinich*8 Estate, 44 P.2d 
567, 3 Cal.2d 235, modified on other 
grounds 45 P.2d 817, 3 Cal.2d 235. 

(2) Where the guardian claims ti¬ 
tle on behalf of a third person, the 
probate court may determine the 
question of title unless the exlstence 
of an actual serious question as to 
whether the property belongs to the 
estate or a stranger thereto is made 
to appear.—^In re Vucinich*s Estate, 
supra. 

4. Mont.—In re Jennings* Estate, 
241 P. 648, 74 Mont. 449. 

Okl.—American Surety Co. of New 
York V. Wilson, 44 P.2d 35, 172 
Okl. 107. 

* 

5. Kan.—^Powers v. Scharllng, 92 P. 
1099, 76 Kan. 855. 

N.Y.—Matter of Cary, 138 N.Y.S. 682, 
77 Misc. 602. 

Wash.—Stewart v. Lohr, 25 P. 467, 
1 Wash. 341, 22 Am.S.R. 160. 

16 C.J. p 1017 note 6. 
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Statuto authorizlsg determinati on of 
distzlbutiva xights 
The probate court, under a statute 
authorizing it to determine who is 
entitled to distribution of an estate, 
may determine rights and interests 
claimed in privity with the estate 
but not rights and tities claimed 
adversely to such estate.—In re Bur- 
ton, 29 P. 36, 93 Cal. 469—In re 
Dodge*s Estate, 50 P.2d 839, 9 CdL 
App.2d 650. 

Jurisdiction of probate court in es- 
tablishing and determining heirship 
or right to share in distribution In 
general see the C.J.S. title Descent 
and Distribution § 79, also 18 C.J. 
p 869 note 88. 

8. Suzxogate Court Aot § 40 

(1) Under Surrogate Court Act i 
40, as amended in 1921, authorizing 
the surrogate's court to administer 
justice in all matters relating to the 
affalrs of decedents and to determine 
all questions, legal or equitable, aris- 
ing bet^^een any and all persons 
properly*‘’before the court, as to any 
and all matters necessary to be 
determined to make a complete dis- 
position of the matter by such or- 
der or decree as Justice requires, 
the power of the surrogate's court to 
determine questions of title to per^ 
sonal property has been recognlzed 
in a number of cases.—^In re Buckler, 
237 N.Y.S. 242, 227 App.Div. 146— 
Van Buren v. Decker*s Estate, 198 N. 
Y.S. 297, 204 App.Div. 138—In re 
Lockwood^s Estate. 276 N.Y.S. 768, 
154 Misc. 233—^In re Reiciis Estate, 
262 N.Y.S. 628, 146 Misc. 616—In re 
Brazirs Estate, 216 N.Y.S. 430, 127 
Misc. 288, reversed on other grounds 
220 N.Y.S. 331, 219 App.Dlv. 594— 
In re Johnson’s Estate, 208 N.Y.S. 
655, 124 Misc. 498. 

(2) So, also, its power to deter¬ 
mine questions of title to realty has 
been recognlzed.—^In re Ltockwood’8 
Estate, 276 N.Y.S. 768, 154 Misc. 238. 

(3) "The objection is made that 
this court [surrogate^s court] has 
no Jurisdiction to determine 
question of title [to realty]. Such 
objection would undoubtedly have 
been well taken prior to October 1, 
1921, when the broadening effect of 
the amendments to sectien 40 of the 
Surrogate’s Court Act became law, 
but it has now been an arrant an- 
achronism for almost a decade.**— 
In re Wal8h’s Estate, 262 N.Y.S. 498, 
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§ 304, Ancillary or Incidcntal Jurisdiction 

rn th« absenoft of stAtutory restrictions probate courts 
have luch ancillary and incidental powers as are rea- 
sonably necessary to an effective exercite of the powers 
expressiy conferred. 

In accordance with the general niles as to ancil¬ 
lary and incidcntal jurisdiction of courts generally, 
see § 88 supra» probate courts, in the absence of ex- 
prcss and specihc restrictions to the contrary, havc 
such ancillary and incidcntal powers as are reason- 
ably necessary to an effective excrcise of the pow¬ 
ers expressiy conferred*"^ Accordingly, when a pro¬ 
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bate court has jurisdiction of the subject matter of 
a case, it has the power to hear and determine all 
questions of law and fact, the determination of 
w'hich is ancillary to a proper judgment,^ and, while 
it retains jurisdiction over the subject matter, it 
has full power, on due notice to all parties, to make 
such orders as are necessary to the proper admin- 
istration of the cstate before it.^ Since the juris- 
*diction of probate courts is confined to particular 
subject matters, however, their powers as to ancil¬ 
lary or incidental questions must of necessity be ex- 
ercised within certain limitations,^® and, obviously, 
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499, 14S Miae. 58—^In re Ensel'8 Es- 
Ute, 250 N.T.S. 848. 650. 140 Miae. 
276. 

(4) It haa said. however, that 
the aurrogate'8 court **has jurladic- 
tion to determine the qu*i8tion of 
owncrshlp of real property only 
where it is incidcntal to the de- 
termlnation of the ownership of mon- 
ey.*’—In re Bechett'8 Estate. 8 X.Y.S. 
2d 24, 27. 189 Misc. 475. 

(5) It has heen heid, prior to the 
amendment in 1921 of Surrogate’8 Ct. 
Aet i 40. that the aurrogate^s court. 
having jurisdiction only of the ad- 
minlstration of «States, has no juris¬ 
diction of a suit involving property 
sold hy an administrator.—In re 
Keinze’8 Estate. IBS N.T.a 1017. 179 
App,2>iv. 452. 

7. Ark.—-King v. Stevens, 226 S.W. 
650. 146 Arfc. 442. 

Cal.—^McPike v. Superior Court of 
San Fraxkclsco County. 30 P.3d 17. 
230 Cal. 254. 

Conn.—^Union A New Haven Trust 
Co. V. Sherwood. 147 A. 562, 110 
OoniL 150—^Hall v. Meriden Trust 
A Safe Deposit Co.. 120 A. 157. 102 
Coan. 236—Massey v. Foote, lOl A. 
m. 93 Conn. 25, 

Ilt^-Feople T. Rlgdon, 204 IlLApp. 

209. 

Kan.—In re Noble’s Estate. 41 P.2d 
1021. 1024, 141 Kan. 432. quotlng 
Corpus JUxlsw 

Me.—Harmon v. Pagan. 154 A. 267. 
120 Me. 171—In re Thompson. 102 
A. 203. 118 Me. 473. 

Md.—State v. Talbott. 128 A, 908. 
148 Md. 70. 

Mont.—'Phllbrick v, American Bank A 
Trust Co., 193 P. 59, 68 Mont, 276. 

. N.X—^Easton v. Goodwin. 181 A. 276. 
119 N.J.Eq. 114. 

K.T.—Michaeis v. Flach. 186 N.T.S. 
Sii. 114 Misc. 225. affirmed 189 N. 
Y,S. 908. 197 APP.D1V. 478-.In re 
Henders EsUte. 176 N.T.S. 262. 106 
Misc. 417—In re Steinmetz^ Estate. 
1 N.T.S.2d 601. 

Ohlo.—^Ablcht V. CyBonnell. 2 N.E.2d 
998. 62 Ohio App. 512. 

Pa^n re Criaaweil^s Estate. 5 A.2d 
6T7. 224 Pa, 286—In re £khwartz*s 
Estote, 25 Pa-Dlst A Co. 286—In 


re Clunen*s Estate. 24 Pa.Dist. A 
Co. 490. 

S.D.—In re Prero8t*s Estate, 188 N. 

W. 620. 40 S.D. 536. 

Utah.—In re Cloward'B Estate. 82 P. 
3d 336. 95 Utah 453, 119 A.Xi.R. 
123. 

15 C.J. p 813 notes 6-7. p 814 note 8, 
p 1012 note 90. 

Incidental power to determine title 
to property see supra § 303. 
Incidental powers in proceedings for 
dlstribution of decedent’s ostate 
see the C.J.S. title Exeeutors and 
Administrators S 524. also 24 C.J. 
p 519 note 19-p 522 note 41. 
Jurisdiction as to matters incidental 
to accounting and settlement by 
personal representatives see the C, 
J.S. title Exeeutors and Adminis¬ 
trators S 840, also 24 C.J. p 941 
note 66-p 943 note 78. 

Jurisdiction to construe wills as in¬ 
cident to jurisdiction over settle¬ 
ment and dlstribution of estates see 
the CJ.S, title Wills 5 1076, also 
69 C.J. p 860 note 32-p 862 note 65. 
Power to partition land as incident 
to settlement of decedents* estates 
see the C.J.S. title Partition 5 65. 
also 47 C,J. p 359 note 17-p 360 
note 29. 

Ths modexn tsndency is to extend 
the jurisdiction of the probate court 
in respect of matters incidental and 
coilateral to the exercise of its rec- 
ognized powera—^In re Noble^s Es¬ 
tate, 41 P.2d 1021. 141 Kan. 432. 

Beason for nls 

In the absenoe of such incidental 
powers the probate court weuld be 
unable to discharge its very im¬ 
portant functlona—^In re Stingeris 
Estate. 201 P. 693, 61 Mont 173— 
In re Davls'8 Estate, 71 P. 767, 27 
Mont. 490. 

m M d sntal powers hald to 

(1) Power to determine to whom 
an allowed claim is payable.—^In re 
Stingeris Estate, 201 P. 693. 61 Mont 
173. 

<2) Right to inquire into the legltl- 
macy of children.—^In re BartheTs 
Estate. 177 N.T,S. 665. 111 Misc. 727, 
afflrmed In re Barthel. 182 N.T.S. 
914. 192 App.l>iv. 926. 
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(3) Jurisdiction to declare mar- 
riage void or voldab^e.—^In re San- 
ders* Estate, 227 N.T.S. 643, 131 Mlsa 
266. 

(4) Jurisdiction to take and state 
an account between stockbrokers and 
deceased.—^In re Thelss’ Estate. 292 
N.T.S. 315, 161 Misa 633. affirmed In 
re Thclss* Will, 293 N.T.S. 607. 

(6) Jurisdiction as to other mat¬ 
ters see 16 C.J. p 814 note 8 [a], 
Talldlty of contracta 

(1) The probate court may deter¬ 

mine the valldity of contracta where 
the exercise of such power is neces- 
sarily incidental to the carrying into 
effect of the powers expressiy grant- 
ed over the adminlstratlon, settle¬ 
ment. and dlstribution of estates._ 

McWillle V. Van Vacter, 36 Miss. 4^. 
72 Am.D. 127. 

(2) Within this rule it may deter¬ 
mine the validity of assignments.— 
Easton v. Goodwin. 181 A. 275, 119 
N.J.Eq. 114. 

(3) The same is true as to releases 
of legacles.—In re Kulka^s Estate, 18 
P.2d 1036. 142 Or. 104. 

8. Cal.—^Burris v. Kennedy, 41 P. 
468, 108 CaL 331—^In re Burton’8 
Estate. 29 P. 36, 93 Cal. 459—^Faias 

V. Superior Court In and for Ala- 
meda County, 24 P.2d 667, 133 CaL 
App. 625. 

9. Or.—In re Shepherd*s Estate, 41 
P.2d 444, 162 Or. 15. modlfled on 
other grounds 49 P.2d 448, 162 Or. 
15. 

10. Ark.—^Brackville v. Holt; 239 S. 

W. 1059, 163 Ark, 248, dissentlng 
opinion 241 S.W. 32. 158 Ark. 248. 

Wis.—^In re George*s Estate. 274 N. 
W. 294, 225 Wis. 251, vacatlng 
mandate 270 N.W. 538, 225 Wis. 
251. 

16 C.J. p 818 note 4. 

Qusstioas M to sstats assets saA 
fiduolarlsB^ oonduot 
In 80 far as incidental questions 
arlsing in an estate relate to the res 
of the assets or to the conduct of 
flduclaries or their representatives in 
relation thereto, surrogates* court/r 
have plenary authority to enablv 
them completely to perform the fune- 
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according to the decisions of the various courts, i any of the powers speci fica Ily granted to probate 
powers not of necessity incidental to the exercise of | courts cannot be exercised.^^ 

2, Practice axd Proceduee 


§ 305. In General 

Whlle procedure in probate courts must strictiy con- 
form to controlling statutes If any, such courts may, In 
the absence of such controlling statutes, follow chan- 
cery, common-law or code practice, as the case may 
be, not belng trammeled by technleal forms. Probate 
prooeedings are In the nature of proceedings In rem. 

The term “probate proceeding” as used in a pro¬ 
bate code is a general designation of the actions and 
proceedings whereby the law is administered upon 
the various subjects within probate jurisdiction.^^ 
Proceedings in a probate court are in the nature of 
proceedings in rcm^^ and have been said not to be 
actions at law.^^ 


The manner of the exercise of their jurisdiction 
by probate and similar courts may be, and frequent- 
ly is, controlled by statute, which must be strictiy 
followed;^^ and it has been held that, since probate 
courts, as shown supra § 298, are wholly creatures 
of the legislature and tribunals of special and limit- 
ed jurisdiction only, jurisdiction does not attach un- 
less the preliminary requisites and the course of 
proceedings prescribed by law are complied with.^® 
The proper tribunal to determine its jurisdiction in 
the first instance is the probate court itself.^*^ The 
court should not decline to take cognizance of a 
particular matter within its jurisdiction because the 


tlons for which they were instituted, 
but further accessions to surrogates’ 
jurisdiction are invasions of the nat- 
ural functions of courts of general 
Jurisdiction.—^In re Stemmleris Bs- 
tate, 12 N.T.S.2d 478, 171 Mlsc. 818. 

11 . Conn.—^Massey v. Foote, 101 A. 
499, 92 CJonn. 26. 

Utah.—^In re Cloward's Estate, 82 P. 
2d 336, 96 Utah 463. 119 A.L.R. 
123. 

15 C.J.«p 814 note 10. 

Ont-of-conrt lavestlsatloxi. 

General powers . of orphans' court 
held not to include as incidental 
thereto the^ power to order investiga- 
tlons to be niade out of court to dls- 
cover facts relative to burlal charges 
In administratoris account—Tsarac- 
lis V. Characklis, MdL. 8 A.2d 725. 

13. OkL—Jackson v. Porter, 209 P. 
480, 436, 87 Okl. 112. 

13. Cal.—^Monk v. Morgan, 192 P. 
1042, 49 CaLApp. 154. 

Idaho.—^Harkness v. Utah Power & 
Light Co., 291 P. 1051, 49 Idaho 
756—Talbot v. Collins, 191 P. 864, 
33 Idaho 169. 

Tex,—^Moore v. Wooten, Com.App., 
280 S.W. 742, reversing, Clv.App., 
265 S.W. 210, rehearing denied, 
CoulApp., 283 S.W. 168—Comman- 
der V. Bryan, Clv.App., 123 S.W.2d 
1008. 

Utah.—In re Phillips’ Estate, 44 P. 
2d 699, 86 Utah 358. 

14. N.T.—In re Cronin's Will, 257 
K.T.S. 496, 143 Misc. 559, afflrmed 
261 N.T.S. 936, 237 App.Div. 856. 

15. CaL—^In re Thomson*a Estate, 
244 P. 156, 76 CaLApp. 162. 

Ind.—Pldellty & Casualty Co. of New 
York V. State, 184 N.E. 916, 98 Ind. 
App. 485. 

Me.—Appeal of Garland, 186 A. 469, 
126 Me. 84, eertloraii denied Peti- 
tlon of Garland, 47 S.Ct. 769. 274 
U.S. 769, 71 L.Bd. 1838—Cotting v. 


Tilton*s Estate, 106 A. 113, 118 Me. 
91. 

Md.—Klng V. Bork, 170 A 524. 166 
Md. 17. 

N.J.—^In re Herberfs Estate, 192 A 
39, 40, 121 N.J.Eq. 564, quotlng 
Ccxpus jQXlS. 

N.Y.—^In re De Beizedon’s Will, 262 
N.Y.S. 566, 238 App.Div. 796, af- 
llrmed 186 N.B. 431, 262 N.Y. 168, 
rcargument denied 188 N.E. 97, 262 
N.Y. 683—In re Walsh's Will, 176 
N.Y.S. 701, 107 Misc. 476. 

Tex.—^Moore v. Wooten, Coxn.App., 
280 S.W. 742, reversing, Civ.App., 
265 S.W. 210, rehearing denied, 
Com.App., 283 S.W. 153. 

15 C.J. p 1018 note 20. 

Applioabllity of purtiorilar statnte 

(1) Hurd Rev.St.1913 c 110 S 86, 
relative to actions on penal bonds, 
and separate judgments thereia, 
which was repealed by Civ.Pract.Act 
1933 § 94, did not apply to procedure 
in a probate court.—Whittemore v. 
Weber, 217 IlLApp. 628. 

(2) A proceeding begun in the sur- 
rogate's court In 1914 was not sub- 
Ject to the new practice act applica^ 
ble to that court.—^In re Ries, 175 
N.Y.S. 6«. 187 App.Div. 82. 

Beaaonahle ooastraetion 
Code Clv.Proc. § 2770, making cer- 
taln provlsions applicable to proceed¬ 
ings in surrogates* courts, belng rem¬ 
edia! in character, should have a 
fe.fr and reasonably llberal construc- 
tion.—^People ex reL Lewis v. Powler, 
176 N.Y.S. 806, 107 Misc, 253, grant- 
ing appllcation In re Hodgman’s 
Will, 175 N.Y.S. 608, 107 Mlsa 70, 

I and reversed on other grounds Peo- 
ple ex rei. Lewis v, Powler, 178 N. 
Y.S. 600, 189 App.Div. 336, dlsmissal 
of appeal denied 126 N.EL 920, 228 
N.Y. 666, and afflrmed 127 N.E. 793, 
229 N.Y. 84. 

Ga.—Campbell v. Atlanta Coach 
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Co., 200 S-B. 203, 58 GtuApp. 824, 
transferred 196 S.E. 769, 186 Ga. 
77. 

Idaho.—Swinehart v. Tumer, 224 P. 
74, 38 Idaho 602. 

Me.—Cotting v. Tilton’s Estate, 106 
A 113, 118 Me. 91. 

Mont.—^In re Sprigg*s Estate, 216 P. • 
1108, 68 Mont 92. 

Pa.—In re Lowrj^s Estate, 29 Pa. 

Dist & Co. 132. 

15 C.J. p 1018 note 22. 

Bleaojents of Jnxisdletloxi 
Proceedings in prohate are statu- 
tory, and it is necessary to their 
vaiidity that the court have Jurisdic¬ 
tion of the subject-matter, that is, 
the estate of deceased, and also of 
the Question which its judgment as¬ 
sumes to decide.—Swinehart v. Tur- 
ner, 224 P. 74, 38 Idaho 602. 

XTotloe of motioii was held not 
proper method of Instituting proceed¬ 
ing in surrogate’s court.—^In re 
Mose8sohn’s Estate, 259 N.Y.S. 448, 
145 Misc. 378. 

Subsagamt eure of defecta 
Jurisdiction of court in probate 
proceedings cannot be conferred by 
subsequent filing of proofs supplylng 
defects.—^In re Owen'8 Estate, 259 N. 
Y.S. 892. 144 Misc. 688. 

! 17- N.Y.—McCormack ' v. Kalstead, 
231 N.Y.S. 213, 132 MUc. 916— 
Schley v. Donlin, 225 N.Y.S. 453, 
131 Misc. 208. 

]bL PMmsylvaniay where there 
arises a substantlal dispute of a 
fact or facts upon which the ques¬ 
tion of the Jurisdiction of the or¬ 
phans’ court depends, an issue be- 
comes a laatter of x:lght; but where 
all the facts upon which the question 
of Jurisdiction depends are not In 
dispute, the question becomes one of 
law, solely, to be decided In limine. 
—^In re Welch’s Estate, 32 Pa.Dlst. 
& Co. 231. 



COCRTS 


21 C.J.S. 


§ 305 

statute does not provide for the mode of exercising 
jurisdiction in such cases.^* 

In the absence of controlling statute to the con- 
trary, gcneral principies of practice applicable in 
other civil actions apply in probate proccedings 
and in such cases it has been considered proper for 
courts of probate to procccd according to the prac¬ 
tice of chancerySO or ecclcsiasticapi courts, or ac¬ 
cording to the course of the common law;22 and 
it has also been said in practice, when not other- 
wise provided, that such courts may borrow from 
the code,23 and that, where a gencral power is giv- 
cn, but the mode of its exercise is not prescribed, 
the proccdure is to be regulated by the court in the 
exercise of its sound discretion.24 

Such courts are not trammeled by striet forms 
of procedure but nevertheless their proceedings 
should, in a general way, conform to the practice 
in the other courts of record of the state.26 

Where courts having jurisdiction of other matters 
are vested with probate jurisdiction, they should 
proceed in probate matters according to the practice 
of the probate courts.-^ 

Joinder of proceedings. A court of probate ju¬ 


risdiction has refused to give its sanction to the 
practice of attempting to combine in one applica- 
tion various proceedings, independent of each oth¬ 
er, which are each specifically regulated by stat- 
ute.28 

§ 306. Parties and Process 

a. Parties 

b. Process 

a. Parties 

General equity rules as to parties and Interventlon 
obtaln in probate courts in some States, but not In others. 

According to one view, the rule of equity that ali 
parties having an interest in the subject matter of 
the litigation must be made parties is inapplicable 
in a probate proceeding, which is purely statutory.29 
So it has been held that statutory provisions as to 
the introduction of new- parties to a pending suit, 
and proceedings upon the transfer of the interest of 
a party do not apply to probate courts and that 
a probate court cannot permit any one to intervene 
in an issue granted.^! On the other hand, it has 
been held that the rule in equity applying to joinder 
or non joinder of parties obtains in prerogative 


K.J.—^In re Herbert*» Estate, 192 
A. 20, 40, 121 N.J.Ea. 604, quotins 
Corpns roxls. 

Kohler v. Knapp. 1 Bradf.Surr, 

241. 

IflU Arias.—Sanders v. Sanders, 79 P. 
2d 523, 62 Ariz. 160. 

90. Md.—^MeComaa v. Wiley, 104 A. 
52, 132 lld. 406. 

Haas,—Farrell v. Parrell, 12 N.E.2d 
73—Olaaa v. Glaas, 167 N.R 021, 
200 Masa. 662, 63 A-RR. 1157— 
Harvard Trust Co, v. Prost, 164 N. 
E, 863, 268 Maaa. 319. 

KJ'.—^In re Herbert*8 Estate, 102 A. 
30, 40, 121 N.J.Eq. 564, quotins 
Ocerpua JT^zis. 

O^i.—Snm v. Sam, 45 P.2d 402, 172 
Okl. 342. 

Or.—In re EIder*s Estate, 83 P.2d 
477, 100 Or. 111, 199 A.L.R. S02— 
In re Anderson^s Estate, 71 P. 
2d 1013, 157 Or. 365—In re John- 
aon*8 Estate, 282 P. 1082, 131 Or. 
235—In re Faling’8 Estate, 228 P. 
821, 113 Or. 6, modilied on other 
groUDds 231 P. 148. 113 Or. 6. 

15 C.J. p 1018 note 24. 

Tw xiUnoia 

(1) It has been held that In pro¬ 
bate matters county courts have ju¬ 
risdiction of an equitable character 
and may adopt the forms of equita¬ 
ble proceedings.—^Adams v. Adams, 
81 llLApp. 637, afflnned 54 N.E. 958, 
181 111. 210. 

<3) But the probate court of Cook 
County is not a court of equity but 


a court of law, and therefore legal 
rather than equitable rules must be 
applied.—^In re Jogminas’ Estate, 24 C 
I11.APP. 518. 

21 . Miss.—Cowden v. Dobyns, 13 
Mlss. 82. 

15 C.J. p 1018 note 25. 

93. N.T.—In re Zimmerman^s Will, 
172 N.Y.S. 80, 104 Misc. 516. 

15 C.J. p 1018 note 26. 

Zn XCassaohusetts proceedings hi 
probate courts usually are not ac¬ 
cording to course of common law.— 
Blankenburg v. Commonwealth, 157 
N.E. 693, 260 Mass. 369. 

93. Mo.—Davls v. Johnson, 68 S.W. 

2d 746, 332 Mo. 417, transferring, 

I App., 47 S.W.2d 121. 

zn. Kontana, ezcept as otherwlse 
provided, the general rules of prac- 
I tice and procedure in civil matters 
apply to probate proceedingrs.—State 
i V. Dlstrict Court of Second Judlclal 
Dist. in and for Silver Bow County, 
188 P. 137, 67 Mont. 316. 

9^ K.J.—^In re Herbert^s Estate, 192 
A. 39, 40, 121 N.J.Bq. 664, quoUng 
Corpus JTarls. 

N.Y.—Matter of Martin, 141 N.Y.S. 
784, 80 Misc. 17—Campbell v. Lo- 
gan, 2 Bradf.Surr. 90. 

25. Md.—Klng V. Bork, 170 A, 624. 
166 Md. 17—Schmidt v. Johnston, 
140 A. 87, 154 Md. 125. 

N.J.—^In re Herbert's Estate, 192 A. 
39, 40, 121 N.J.Eq. 564, quoUng 
Corpus Jturis. 


Pa.—^In re Cave*s Estate, 26 Pa.Dist. 
& Co. 295. 

15 C.J. p 1018 note 28. 

Substanoe rathor than form is 
sought in procedure in the orphans’ 
court, ezcept in those instances 
where a statute ezacts a specified 
modal compliance, notwithstanding 
the practice In the orphans’ court 
tends to conform to the flexible 
standards of courts of equity.—^Har- 
lan V. Lee, 199 A. 862, 174 Md. 679. 

29. Md.—Phillips v. Clark. 6 A.2d 

220 . 

15 C.J. p 1018 note 29. 

Surrogatas should exercise the au- 
thoritles accorded to them in a man- 
ner similar to that in which like 
powers are exercised by other trlb- 
unals.—^In re Lrary’s Estate, 14 N. 
Y.S.2d 960, 172 Misc. 286. 

27. CaL—^Texas Co. v. Bank of 
America Nat Trust & Savings 
Ass’n, 53 P.2d 127, 5 Cal.2d 35— 
Mahoney v. National Surety Co., 
264 P. 304, 89 Cal.App. 148. 

Mo.—^Bolz Cooperage Corporation v. 
Beardslee, 245 S.W. 611, 211 Mo. 
App. 109. 

15 C.J. p 1018 note 30. 

23 . N.Y.—Matter of Gillender, 162 
N.Y.S. 966, 98 Misc. 521. 

29. Wis.—Simpson v. Comlsh, 218 
N.W. 193, 196 Wis. 126. 

30. N.T.—Tilden v. Dows, 2 Bem. 
Surr. 489. 

31. Pa.—Whltaker’s Est, 14 Phlla. 
I 289. 
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court32 and that the judge or surrogate may per- 
mit any person claiming an interest in the estate to 
intervene.33 The court may at any time, however, 
bar from intervention in its processes persons who 
are strangers to the issue.34 

b. Process 

No notice to parties is necessary uniess required by 
statute, »nd even when required it may be waived. 

Proceedings in a probate court being, as shown 
supra § 305, in the nature of proceedings in rem, 
no notice to parties is necessary uniess required by 
statute.^^ Notice and opportunity to be heard is a 
matter of legislative favor and not essential to the 
jurisdiction of the court.36 Where the giving of 
notice is directed by statute, however, such notice 
calls the entire world before the court which there- 
by gains jurisdiction over the estate and over ali 
persons for the purpose of determining their rights 
therein.®^ The giving of the required statutory no¬ 
tice which serves the purpose of summons in ordi- 
nary actions, is waived by the appearance of the 
parties, and their participatioil in the proceedings.^^ 
A statute authorizing Service by mail in civil ac¬ 
tions is inapplicable to proceedings in the probate 
court,39 but where the probate court requires a 
written notice and does not prescribe how it shall 
be served, Service by mail is good if the notice is 
actually received by the addressee.^® Where actual 
Service of summons ^issued from a probate court is 
made, but the retum of Service is insufficient and 


§ 307 

does not show good Service, it is proper to allow an 
amendraent."*! Under statutes vesting the court 
with discretion as to the manner of Service on a 
nonresident, a Service made pursuant to an order 
in striet accord with the statute confers jurisdic¬ 
tion upon the court.^2 The proceedings of a pro¬ 
bate court are presumed to have been regular, and, 
where the order shows that due notice was given to 
interested parties, it will be presumed that infant 
heirs received proper notice, and that the court had 
proper jurisdiction.'*3 

§ 307. Pleading and Evidcnce 

a. Pleading 

b. Evidence 

a. Pleading 

Technical strietness In pleading Is not Indispensable 
In probate court although the petition on which Jurisdic¬ 
tion is based must show the authority of the court. 

While general rules of pleading applicable to oth- 
er civil actions may be applied in probate proceed¬ 
ings in the absence of statute specifically providing: 
otherwise,^^ tcchnical strietness in pleading in pro¬ 
bate court is not indispensable,*® and probate courts 
will not require the same strietness in pleadings as 
is required in a court of chancery, uniess chancery 
proceedings are adopted;*® nor are the striet rules 
of common-Iaw pleading goveming in other civil 
courts necessary in probate proceedings.*'^ Never- 
theless, a petition to a probate court is the founda- 


32 . N.j.—Bugbee v. Van Cleve, 134 
A. 646, 99 N.J.EQ. 825, 100 N.J. 
Eq. 268. 

33. N.Y.—Lawrence v. Parsons, 27 
How.Pr. 26. 

Biglit of evezy one 
The orphans’ court actizig In rem; 
every one has a rl^t by interven¬ 
tion to become a party to its pro- 
ccedingrs.—Lowber^s Lessee v. Doe, 2 
Harr., Del., 139. 

Legal interest 

Interest which intervener in pro- 
ceedlng in surrogate’s court must 
have is lesral interest in estate of 
deceased person on which surrogate’s 
oourt has Jurisdiction te adjudicate. 
—Matter of Heinze, 166 N.T.S. 1017, 
167 N.Y.S. 1104, 179 App.Div. 463, 
dismlssed 118 N.B. 1062, 222 N.Y. 
530. 

34. N.Y.—^In re BrowBing*s Estate, 
276 N.Y.S. 262, 163 Misc. 664. 

35. Idaho.—^Harkness v. XJteUi Power 
& Light Co., 291 P. 1061, 49 Idaho 
756. 

33. Minn.—^In re Gilroy's Estates, 
258 N.W. 684. 198 Minn. 849. 

37. Cal.—^Monk v. Morgan, 192 P. 
1042, 49 CaLApp. 164. 


Yalso pleading' and testimony 

AU an administrator is required 
to do in giving notice to heirs and 
jthers interested in the estate Is to 
give the requisite statutory notices, 
and where an administrator caused 
Euch notlces to be given, the probate 
court acquired full jurisdiction over 
nonresident heirs and their interest 
in the estate, notwithstanding the 
administrator falsely pleaded and 
testifled that he and his sister were 
the sole heirs to the exclusion of 
such nonresldents.—^Monk v. Morgan, 
supra. 

38. Mont—Matter of Davis, 89 P. 
1133, 33 Mont. 639. 

Xt is too late for respondent to 
question jurisdiction of orphans* 
court where he has filed answer to 
cilation.—In re Bartletfs Estate, 19 
Erle CO.L.J., Pa., 409. 

39 . Mmn.—In re Nelson^s Estate, 
281 N.W. 218, 180 Minn. 670. 

40 ^ Minn.—^In re Nelson’8 Estate, 
supra. 

41. Idaho.—Call v. Rocky Mountain 
Bell Tei. Co., 102 P. 146, 16 Idaho 
561, 133 Am.S.H. 136. 

42. p^—In re Heins*s Estate, 169 
* A. sft, 313 Pa. 6. 
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43. Ohio.—^Hamllton v. Stewart, 5 
Ohio N.P..N.S., 663. 

44. Ariz.—Sanders v. Sanders, 79 P. 
2d 523, 52 Ariz. 156. 

45. Me.—^Appeal of Chaplin, 163 A. 
774, 131 Me. 446. 

Mo.—^Murphy v. Pfeifer, App., 106 S. 
W.2d 39—Guthrie v. Flelds, App., 
299 S.W. 141—Shem v. Sims, App., 
258 S.W. 1029--Smith v. Collins. 
App., 243 S.W. 249. 

Or.—^In re Anderson’8 Estate, 71 P.2d 
1013, 157 Or. 365. 

48 . Miss.—Hurd v. Smith, 8 Miss. 
562. 

Neb.—Genau v. Abbott, 93 N.W. 942, 
68 Neb. 117. 

16 CJ. p 1019 note 36, 

47. lowa.—^Lee v. Blumer, 179 N.W. 

625. 1S9 lowa 1145. 

Tex.—Perdue v. Perdue, Civ.App., 
208 S.W. 363, afflrmed 217 S.W. 
694, 220 S.W. 322, 110 Tex. 209. 

15 aj. p 1019 note 37. 

PeeuSlar praetice 

The pleadings in the New Yorie 
surrogate'8 court are peculiar to that 
court—In re Walsh*s Will, 176 N. 
Y.S. 701, 107 Mlsc. 475. 
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tion on which to base its jurisdiction, and it must 
state facts to show authority and power of the court 
to make the dccree prayed for;^* and general ju- 
risdiction of the probate court attaches at once up- 
on the presentation to it of a propcr pctition by 
some pcrson entitled to take such action.^® In 
some States no formaP® or writtcn®! pleadings are 
required in such courts, but whcre defendant does 
file an answcr it should contain ali defenses relicd 
upon,5* and, whcre the parties submit a matter on 
pleadings, the court may properly dispose of the 
questions thus prescntcd.^3 A petitioner desiring 
to controvert the allegations of an answcr to his pe- 
tition should file a replication thereto,®^ and should 
not bc deprived of an opportunity to support his pe- 
tition by evidcnce nor bc bound by the allegations 
of the answcr.®® 

In some States pleadings in probate arc subjcct to 
motions for more spccific statement,®® and to de- 
raurrer ®^ but in others there is no such thing as 
a demurrer in the probate court,®® and a pleading 
in the form of a demurrer may be treated as an an- 
swer^ or as an objection to the jurisdiction of the 
court, or as an exception to the sufficicncy of the 
pctition.®® Although defendant’s failurc to plead is 
regarded as a tender of the general issuc according 


to one practice,®® on failure to controvert the peti- 
tion and supporting affidavit by answer or other- 
wise, the facts therein must be taken as true under 
some statutes,®! and, in an accounting, determination 
of a motion by a respondent to dismiss a defense 
set up in the answer of an adverse respondent nec- 
essarily involves the admission of all the allegations 
of the original petition as far as not denied by the 
answer, and all the allegations of the answer.®® A 
general denial does not satisfy the requirements of 
a probate court equity rule requiring full, direct, 
and specific answer to every material allegation in 
the petition.®® Under a statute requiring every pro- 
ceeding in the surrogate's court to be commenced by 
the filing of a petition, a provision of an answer 
secking affirmative relief cannot be considered for 
such purpose.®^ Exercise of the statutory right of 
pctitioner's attorney to verify the petition is not 
encouraged.®® 

Where jurisdictional allegations are sufficient the 
court has authority, at any stage to the close of the 
pleadings, to allow amendment of merely formally 
incorrect pleading.®® 

In Pennsylvania there is no such thing in the or- 
phans' court as a case stated.®^ 


«BL Wis.—Io re 0tt*8 Eatate. 27$ N. 

W. ili, 228 Wis. 4€2. 

X5 C.J. p 1019 nute 3S. 

Wlia* cosurtUntM peAttion 

In probate court a statement of 
facta conatitutisff a cauac of action 
ia aumcient If fi^ed in auch form aa 
to diacloae nature of claim, and if 
aalBciently apeoifis to l>ar another 
aetion on it—Whitworth v. Mona- 
ban'a Sbitate. App., 111 S.W.2d 931. 
tranaferred 109 S.W.td 490, 239 2fo. 
1123. 

Mition aad atlpnlatiana lidld aii3&- 
elant 

Or.—In re Baker^a Eatate. 97 P-2d 
129, 159 Or. 25«. 

Mitloa kald taiaiiAol«D± 
lid.—Marbury v. Ward, 192 A. 919. 
1«2 Md. 320. 

Va.—<3ooch v. Suhor, 92 3.E. 242, 
121 Va. 35. 

40L Hlnn.—In re Gllroy^s Eatatea, 
258 N.W. 524, 192 Minn. 249. 
flabatanoa zattiar tliaa form or^ 
aanarof pleading, determlnea Juxia-' 
dietlon.—Sanders v. Sandera, 79 P.2d» 
523, 52 Aria, 15«. 

90L III. —^In re Hoeake^a Eatate, 205^ 
ZllAppw 39«. i I 

2Cd.—Barlan v. Lee, 199 A. 893, 174 
Md. 679—Hamlll v. Hamill. 159 A. 
247, 192 Md. 169, 82 A.Ii.R. 878— 
Horton v. Horton, 145 A, 355, 157 
Md. 127—Simmona v. Hagner, 117 
’ 769, 140 Md. 248—MeComaa v- 

Wiley, 104 A. 52, 132 Mil 409. 


Mo.—Hali V. Greenwcll, 85 S.W.2d 
150, 231 Mo.App. 1098. 

Okl.—B^yea' Bstate v. Boyes, 87 P. 

2d 1102. 184 Okl. 438. 

15 CJ. p 1019 note 39. 

61. 111.—Thomson v. Barker, 102 111. 
App. 304, affirmed 65 N.E. 1092. 
200 IIL 465. 

N.T.—^Matter of Sheldon, 144 N.T.S. 

94. 158 App.Div. 843. 

Pa.—Matter of LInn, 2 Pearson 487. 
R.I.—Robbina v. Tafft, 12 R.I. 67. 

15 C.J. p 1019 note 40. 

52. Mo.—Sutton V. Libby, App., 201 
S.W, 615. 

153. Mo.—Bolz Cooperage Corpora- 
Uon V. Beardslee, 245 aw. 611, 211 
Mo.App. 109. 

54i Md.—Horton v. Horton, 145 A. 
365, 157 Md, 127. 

55. Md.—Horton v. Horton, supra. 

56. lowa.—^lice v. Blumer, 179 N.W. 

• 625. 189 lowa 1145. 

Xa Vew Toxk, the aurrogate will 
sometimea grant bili of particulars, 
in the exerciae of the disoretion of 
the court, when they relate to ^ 
claim for money.—In re Seymour^s; 
.Bstate, 182 H.y.S. 726, 112 Misc.* 
216. 

67. lowa.—^Iiee v, Blumer, 179 N.W. 
625, 189 lowa 1145. 

5& Md.—In re Huntei^a Bstate. 185 
A. 327, 170 Md. 512—King jr. Bork, 
170 A. 524, 169 Md. 17—Hamill V. 
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Hamill, 159 A. 247, 162 Md. 159, 
82 A.L.R. 878. 

N.y.—Kelly v. Langevin, 187 N.T.a 
1099, 153 App.DIv. 322—In re Bno*8 
Bstate, 180 N.Y.S. 889, 111 Misc. 
69—In re Walsh's Will. 176 N.Y.S. 
701. 107 Misc. 475. 

59. Md.—In re Hunter’s Bstate, 185 
A. 827, 170 Md. 613—Hamill v. 
Hamill, 159 A. 247, 162 Md. 159, 82 
A.L.R. 878. 

Vagne petition. anbjeet to demurrer 
Md.—MeComas v. Wlley, 104 A. 62. 
132 Md. 406. 

60. Mo.—^Hall V. Greenwell, 85 a 
W.2d 150, 231 Mo.App. 1003. 

61. N.Y.—In re Ray*s Bstate, 270 
N.Y.S. 333, 160 Misa 728—In r? 
French*s Bstate. 196 N.Y.S. 397, 119 
Misc. 445. 

68. N.Y.—In re New York L. Ins., 
etc., Co., 139 N.Y.S. 696. 

63. Mass.—Bartholomew v. Waldorf 
System Incorporated, 196 N.E. 921, 
291; Mass. 357. 

64. N.Y.—In re Sabin. 191 N.Y.S. 
766, 117 Misc. 656. 

65. N.Y.—In re 'llay’s Bstate, 270 
N.,Y.S. 383, 150 Misc. 728. 

66. Me.—Appeal of Ghaplin, 163 A. 
774, 131 Me. 446. 

67. 'Pa.—^In re Morri8*8 Bstate, 9 P& 

Dlst. & Co; 761. ' ' * 



21 C.J.S. 


C0URT8 


§ 308 


b. Evidence 

Rules of evidence appifed In other tribunals apply 
In probate courts where relevant to the proceedings. 

The probate court should conform its niles of evi- 
dence to those which are applied in other tribunals 
of the state,although it has been said that tech- 
nical common-law rules of evidence have little re- 
lation to probate proceedings.®^ Incompetent evi¬ 
dence should be excludecL^o No pleading setting 
forth any interest in the property being required, if 
such pleading be filed it in no way fixes the burden 
of proof upon claimant^i 

§ 308. Trial or Reference, Rehearing and 

NewTrial 

a. Trial 

b. References 

c. Rehearing or new trial 

a. Trial 

(1) In general 

(2) Questions of law and fact 
(1) In General 

Trial procedure In probate court Is governed by the 
requirements of the statutes In the partieular Jurisdiction. 

Compliance with statutes requiring notice of sct- 
ting of trial is essential to the jurisdiction of the 
probate court to proceed therewith.72 A statute, ap- 
plicable to probate courts, providing that, unless 
postponed or- trans ferred to another court the trial 
of an action in a ]ustice’s court must commence at 
the expiration of one hour from the time specified 
in the siimmons for defendant’s appearance, and 
must be continued without adjournment for more 
than twenty-four hours until all the issues are dis- 
posed of, does not ipso facto render a judgment of 
the probate court void for want of jurisdiction be- 
cause of the fact that proofs are not made or judg¬ 
ment entered on the retum day named in the sum- 
mons.^® Jurisdiction is not defeated by a hearing 
subsequent to the day fixed therefor had without an 


ordcr of adjournment.^^ A statute requiring testi- 
mony to be read to witnesses before signing has 
been held to relate to testimony taken before ex- 
aminers in chancery, and to have no application to 
proceedings in a probate court.75 It has been held 
that a court of probate may dismiss actions but 
it will not grant a motion for summary judgment on 
the pleadings where there are contested issues of 
fact, even though that practice may be permissi- 
ble.^*^ Even though defendant faiis to appear at the 
time fixed for trial, where an issue of fact is ten- 
dered it is improper to enter a judgment for plain- 
tiff, without requiring the submission of evidence 
tending to sustain his complaint.*^® 

Where the case is heard by an auditing judge, 
who is a representative of the court, he should gen- 
erally pass upon the competency of witnesses and 
the admissibility of evidence rather than certify 
such questions to the court,and his findings of 
fact will not be disturbed except for manifest er¬ 
ror.®® The auditing judge will not, however, pass 
on a plan proposed by the exeeutor and trustee for 
carrying into effect a charitable bequest®^ Objec- 
tions and exceptions cannot be taken in the probate 
court to-the report of an auditor.®^ When excep¬ 
tions to the report of a master are filed the master 
should consider each exception seriatim, group sim- 
ilar ones, and condsely state to the court why he 
believes each exception is not well foundeil®® 

(2) Questions of Law and Fact 

Itcues of law ara determined by the court, but ttia 
practice on determinatlon of fact questions differs In dif¬ 
ferent States, such questions being varlously declded by 
the Judge, by a Jury In the probate court, or by a Jury 
In a court of law. 

Tn a civil action in the probate court in which de¬ 
fendant appears and presents issues of law, the 
court must determine the issues so presented.®^ Or- 
dinarily, all proper issues of fact joined in probate 
proceedings like any civil action must be deter¬ 
mined;®® and the court may pass upon evidence, 


63. N.T.—Matter of Martin, 141 N. 

T.S. 784, 80 Misc. 17. 

66 . N.T.—In re BenJamin, 136 N.T. 
S. 1070. 

70. N.Y.—In re Kin& 172* N.T.S. 
868 . 

71. Okl.—^Boyes* Eatate v. Boyes, 87 
P.2d 11.02, 184 OkL 438. 

I*. Idaho.—Johnson v. J. A. Bairett 
Auto Co., 4 P.2d 344, 51 Idaho 
» 6 . 

73. Idaho.—^Zimmerman v- Brad- 
ford-Kennedy Co;,' 06'P. 826, 14 
Idaho 681. 


74. S.D.—^Van Camp v. Weher, 130 
N.W. 591. 27 S.D. 276. 

75. Md.—Gantt v. Trott, 68 A. 612, 
107 Md. 325. 

76. Neb.—^Banks v. Uhl, 6 Neb. 
145. 

77. N.T.—^In re Walsh's Bstate. 296 
N.T.S. 642, 163 Misc. 104, afSrmed 
6 N.T.S.2d 644. 255 App.Dlv. 709. 

73. Idaho.—^Hemminger v. Parks, 
216 P. 1042, 37 Idaho 464. 

76, Pa.—In re Rohn's Estate, 28 Pa, 
Dist 490. 


80l Pa.—In re Goodman'8 Estate, 28 
Pa.Dist. 466—^In re Kelly's Estate, 
28 Pa.DIst. 87. 

81. Pa.—^In re Barnweirs Estate, 29 
Fa.Dist. 317, afflrmed 112 A. 536, 
269 Pa., 443. 

83. Mass.—^Hodsrs v. Macklntosh. 
143 N.E. 43, 248 Masa 181. 

83. Pa.—^In re Hays* Estate, 83 Pa. 
Dist. & Co.' 153. 

84. Idaho.—Smith v. Cls^e, 97 P. 
40, 15 Idalio 254. 

85. CaL—^In re Cllfford*s Estate, 60 
P.2d 802. 16 CalJLpp.2d 128. 
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cithcr under thc gcncral rules of common law or of 
those prescribcd by statute.** 

In somc States the court of probate may judge 
thc facts as a court,and pass upon requcsts to 
find qucstions of law or fact,** it being held in some 
jurisdictions that he may make findings of fact and 
conclusions of law,*® but is not required to do so,®® 
and in others that the court should adopt appropri- 
ate findings respecting issues of fact;®i and where 
issucs of law and of fact are properly presented the 
judge should pass upon thcm in the order present¬ 
ed.®* 

In some jurisdictions provision is made for the 
disposition of controverted questions of fact by a 
jury in that court,®* and in some cases the jury, as 
in cquity proceedings, acts mcrely in an advisory ca- 
pacity,®'* the inquisition with a jury not being a trial 
at law.®* The surrogate as a judicial oflScer pos- 
sesses the same inherent power as the justices of 
other courts to comment on the testimony or the 
qonduct of a party, a witness, or an attomey ap- 
pearing before him.®® 

Under the practice in some States the probate 


court may direct or award an issue,®^ and in proper 
cases may be required to grant relevant, material, 
and correctly drawn issues when presented.®* Stat- 
utes authorizing the orphans* court to direct plenary 
proceedings in ali cases of controversy in court and 
to make up and send to a court of law issues in 
plenary proceedings are of general application and 
apply in ali cases of controversy in the jurisdiction 
of the orphans’ courts, for which provision has not 
been otherwise made.®® To warrant submission the 
pleadings must contain allegations which afford a 
sufficient basis to disclose the affirmation and denial 
of a material and relevant fact,i an '‘issue” within 
the rule being a single, certain, and material point 
issuing out of the allegations of the pleadings be- 
tween the adverse parties ;* and it is only in cases 
where the probate court has jurisdiction to deter- 
mine the matter that it is authorized to send issues 
of fact to a court of law to be tried.* An issue will 
not be awarded unless evidence raises a controlling 
disputable question of fact.^ The form of an issue 
is not required to state all the matters alleged in 
the pleadings,* but should contain only a ciear state- 
ment of the question of fact made by the plead- 


83. Mtsfl.—Bveleth v. Crouch, 15 
Mass. 307. 

N.T.—Hoyt V. Jackson, 07 How.Pr. 

67, 2 Dem.SuTr. 443. 

16 CJ. p 1020 note 62. 

1 6e f iui « l to «Uow «videnoo hOld im- 
pxo vident 

Md.—H^rton v. Horton, 146 A. 355, 
157 Md. 127. 

87. Pa.—Oke8on*8 Appeal, % Orant 
203. 

15 CJT. p 1013 note 50. 

88 . N.T.—Matter of Hoyt, 5 Dem. 
Snrr. 2S4—Hartwell v. McMaster, 
4 Redf.Sttrr. 383. 

15 CJ. p 1023 note 91 [i]. 

83. N.T.—In re Amend'8 Eetate, 165 
N.y.S. 76, 100 Mlac. 90. 

15 CJ. p 1019 note 51 £a} (1). 

80l Maas.—^Muiloney v. Bames, 164 
N.R 917, 266 Mass. 50. 

N.T.—In re Carpenter, 165 N.T.S. 10, 
178 App.Div. 165. 

15 CJ. p 1019 note 51 [a] (2). 
SqpitaUle or maadatoxy pxoceeding’ 

In probate proceedlng by cred¬ 
itor of decedenrs estate ag^ainst ex- 
ecutor to compel him to take action 
on claim, proceedinir beins either ac- 
tloD of equitable cornixance or spe- 
clal mandatory proceedinff, neither 
flndinga of fact nor conclusions of 
law were necessary to sustaln order 
dismisslnc proceeding.—Zn re King's 
BsUte, 172 P. 1167, 102 Wash. 299. 

81 . Gal.—^In re Clifford*8 Estate, 60 
P.2d 302, 16 Cal.App.2d. 123. 

ifti Idaha—^Kent v. Dalnanple, 132 
F. 301, 23 Idaho 694. 


93: N.T.—In re Burnham*s Will, 
234 N.T, 475, 138 N.K. 413, afflrm- 
Ing 194 N.Y.S. 811, 201 App.Div. 
621—In re Walsh^s Will, 176 N.T. 
S. 701, 107 Misc. 475. 

15 CJ. p 1019 note 4$. 

D4. N.Y.—In re Blalr^s Will, 272 N. 
Y.S. 864, 242 App.Div. 689, modify- 
ing 271 N.T.S. 118, 151 Mlsc. 192 
—In re Hoh's Estate, 265 N.T.S. 
408, 147 Misc. 498, afflrmed In re 
Hoh’s Will, 269 N.Y.S. 916, 240 
App.Dlv. 1006. 

95. N.Y.—In.re Wal8h*s Will, 176 
N.T.S. 701, 107 Misc. 475. 

96. N.T.—^In re Wellington'8 EIstate, 
280 N.T. 1005, 160 Misc. 383, deny- 
ing modifleation 276 N.T.S. 946, 154 
Misc. 271. 

97. Pa.—In re Cross’ Estate, 122 A. 
267, 278 Pa. 170—^In re Henne8y*s 
Estate, 31 Berks Co.L.J. 300. 

15 CJ. p 1019 note 49. 

Froming issues 

(1) Under Gen.Ii. c 215 5 16, power 
of probate court to frame issues is 
as broad only as that previously 
vested In supreme judicial court; 
and, generally, issues are framed for 
trial to jury only in such cases in 
probate court as involve probate of 
wills.—Fuller v. Sylvia, 133 N.B, 384, 
240 Masa 49. 

(2) Furthesmore there should be 
veritable controversy, and facts pre¬ 
sented on which to found hope for 
resuit favorable to moving party, 
and nnless such conditlon appeai'8, 
refusal to frame Issues will not be I 
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reversed.—Cummins v. McCawley, 
135 N.E. 479, 241 Mass. 427—Puller v. 
Sylvia, supra. 

98. Md.—Harlan v. Lee, 199 A. 862, 
174 Md. 679—Flaks v. Fiaks, 196 
A. 116, 173 Md. 358—Richardson v. 
Smith, 30 A. 571, 80 Md. 96. 

Pa.—In re Croes' Estate, 122 A. 267, 
278 Pa. 170—^In re Blaszcak^s Es¬ 
tate, 90 Pa.Super. 5S9. 

99. Md.—Flaks v. Flaks, 196 A. 116, 

173 Md. 868. 

Procee^Ung is «plenary** within 
such statute where a petition or bili 
is filed and the parties against whom 
it is filed appear and answer.—Flaks 
V. Flaks, supra. 

1. Md.—Harlan v. Lee, 199 A. 862,' 

174 Md. 579. 

a. Md.—^Harlan v. Lee, supra—Sim- 
mons V. Hagner, 117 A. 7C9, 140 
Md. 248—Hiohardson v. Smith. 30 
A. 571, 80 Md. 96. 

3. Md.—Fowler v. Brady, 78 A. 15, 
110 Md. 204. 

Pa.—In re Tumer, 90 A. 916, 244 Pa. 
568. 

15 C.J. p 1020 note 54. 

4. Pa.—In re Cummins' Estate, 18 
Wash.Co. 80. 

Svldenoe held, insnUloient 
Md.—Wilson v. Jarrell, 112 A. 921, 
137 Md. 558. 

Pa.—In re Walklnshaw’s Estate, 118 
A. 766, 276 Pa. 121—In re Walk- 
ez^s Estate, 63 York Leg.Rec. 1. 

5i. Md.—Simmons v. Hagner, 117 A« 
759, 140 Mo. 248. 
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ings,® and objections thereto shouid be made to the 
pctition for the issue7 The trial court, with rcspect 
to trial of issues which have been sent to it, has a 
lixnited statutory jurisdiction as a court ancillary 
to the orphans' court, and can not review the pro- 
ceedings of that court with respect to the framing 
of the issues nor consider the propriety or suffi- 
ciency of the pleadings upon which the issues were 
founded,® nor can the trial court disturb or alter the 
issue framed by the orphans^ court questions as | 
to the form of issues or to the propriety or regular- 
ity of the proceeding in which issues were framed, 
or the sufficiency of pleadings to support the issues, 
can bc raised only by appealing from the order 
transmitting the issues.i<> The orphans’ court is 
bound to accept the conclusions of the jury as 
final,ii and to make them effective by proper orders 
or decrces,^^ 

Separate trial of issues. A statute authorizing 
courts of record to try some issues separately be- 
fore the others has been held applicable to courts 

of probate jurisdiction.^3 

b. Beferences 

A referenee may be awarded In certain cases, and 
the referee has the rfght to correet errors In his report. 

A surrogate has been held to have no authority 
to refer part of an accotint and objections thereto 
to a referee.^^ However, on an application by an 
attomey for an order determining and enforcing his 
alleged lien, a surrogate has’ been held authoriaed 
to appoint a referee to take testimony and to re¬ 
port as to the value of Services rendered by the 
attorney to a deceased administrator prior to the 
issuance of letters of administration and a 
refcrence will be ordered where a beneficiary’s ah 
Icgations of fraud- in procuring a compromise 
agreement adjusting claims in a conteSted probate 
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proceeding are denied.^® The referee has the* right 
to file an amended report correcting an error in 
overlooking evidence, his report not being the de- 
cision of the court.^^ 

c. Echearing or New Trial 

On a proper showlng there may be a rehearlng or 
new trial when authorized by statute. 

Statutes regulating the granting of new trials or 
rehearings in the court of general jurisdiction are 
inapplicable to proceedings in probate court,al- 
though they may be made applicable by other stat- 
utes.^® The power of the court to grant a rehear- 
ing is limited to the causes enumerated in the con- 
trolling statute^o and must be exercised within the 
time prescribed thereby.21 Where there is no ex- 
press statutory limitation as to the time in which a 
defeated party may ask the court to review its ac- 
tion, the analogous limitation of the right of appe^ 
will govem.22 A statute authorizing a surrogate 
to grant a new trial or a new hearing for fraud, 
newly discovered evidence, or other sufficient cause, 
limits the power to such causes, and the surrogate is 
without authority to grant a motion ex gratia 
I and an order granting such new trial cannot be 
sustained where no case has been made and it does 
not appear that the motion was heard upon the 
pleadings and affidavits by consent.^^ To warxant 
a rehearing or new trial because of newly discover¬ 
ed evidence it must appear that the evidence was 
discovered since the trial, and could not, by the 
exercise of reasoilable diligence, have been obtained 
and used upon the trial,25 and that its character is 
such that it would probably have changed the re¬ 
suit if submitted upon the trial ;26 and an applica¬ 
tion by the state comptroller for a new trial to con- 
test the matter of decedentes residence must show 
by affidavits that the individual who was staie comp¬ 
troller at the time of trial did not have knowledge 


g. Fozm hdd not too l&deflBlte 

• Issue as to whether the exeeutor 
was Indebted to the estate of the de- 
itewed and If so how much.—Sim- 
mbns V. Ha^er, supra. 

7. Md.—Stmmons v. Haguer, supra. 

8. Md.—Holland v. Enrlght. 176 A. 
4 466, 167 Md. 604. 

9. Pa,—^In re McGovem*s Estate, 
186 A. 89, 322 Pa. 879. 

10. Md.—Holland v. Enrlght, 176. A. 
466, 167 Md. 604. 

U. Md.—Plaks v. Plaks, 196 A. 116, 
173 Md. 368. 

Pa,—In re Cross* Estate, 122 A. 267, 
278 Pa. 170.. 

16 C.J. p 1019 note 49 [b]. 

la Md.—Flaks v. Flaks, 196 A. 
116, 173 Md. 368. 


13. N.T.—Matter of Fox, 152 N.T.S. | 
431, 166 App.Div. 718. 

14. N.T.—'Matter of Kent, 165 N.Y. 
S. 383, 92 Misc. 113. 

15. N.Y.—In re Nocton, 162 N.Y.S. 
215. 

16. N.Y.—In re>Frame’s Estate, 219 
N.Y.S. 759, 128 Misc. 788. 

17. N.Y.—^lu re Morris' Estate, 276 
N.Y.S. 254, 153 Misc. 906. 

18. Kan.—In re Jones' Estate, 27 P. 
2d 287, 138 Kan. 681, rehearlng 
denied First CJolored Baptist 
Church V. Caldwell, 30 P.2d 144, 
139 Kan. 45. 

19 . Ala—^Bean v. Hiarrison, 104 So. 
244, 213 Ala 33. 

80. N.D.—In re Hafey*s Estate, 202 
N.W. 138. 62 N.I>. 262—Relchert v, 
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Relchert, 170 N.W. 621, 41 N.D. 
253. 

21. N.D.—^In re Hafey*s Estate, 202 
N.W. 138, 52 N.D.r262—Reichert v. 
Reichert, 170 N.W. 621, 41 N.D, 
259 . 

22. N.J.—^In re Roberson, 123 A. 

721, 98 N.J.E<1. 672. 

23. N.Y.—In re Van Ness, 140 N.Y. 
S. 676, 4 N.Y.Civ.Proc.,N.S., 33. 

24. N.Y.—Matter of Rose, 137 N.Y. 

S. 1079, 163 App.Div. 263. 

25. N.J.—^In re Roberson, 123 A. 

721, 98 N.J.BQ. 672. 

N.Y.—In.re Gates' Estate, 170 N.Y.S. 
299, 103 Misc. 466. 

2& N.J.—^In re Roberson, 123 A. 

721, 98 N.JJBSq. 672. 

N.Y.—In re Gates' Estate, 170. N. 

T. S. 299^ 108 Misc< 465w 
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of the allc^ed ncwly dsscovered facts conceming thc 
domtcile of deceascd.27 An application, based up- 
on an unvcrificd statement of thc state comptroller, 
by his counscl, will not be considercd-* The au- 
thority of probate courts to grant rehearings has 
been held not to extend to the granting of rehear¬ 
ings after decrees in drainage procecdings,29 and 
it has been dccidcd that a surrogate cannot grant 
a reargument of questions finally determined and 
disposed of by his predeccssor.30 A judge, after 
findings of fact have been filed and a final dccrce 
entercd, is not bound to reopen the hearing for 
reception of evidence on application of one who did 
not appear at thc hearing, thc entry of the final de- 
cree ending the jurisdiction of the probate court, 
except on a bili of revicw, save in extreme in- 
stances.^^ 

§ 309. Judgments and Orders 

SL In general 

b. Enforcement 

c. Opening, amendment» or vacation 

d. Review 

a. la Qe&eral 

Probate coiirta ire empowered to mike orders and 
Jiidgments necessary to effectuate thefr Jurisdiction. 
Qenerally theee should be fn writlng, and mere irregularl- 
ties win net InvaKdate them, nor are they aubjeet to col- 
lateral attack, althouoH In proper cases they are Hable 
to direct atUck. 

Generally speaking, the £nal «onclusion of a pro¬ 
bate court is a judgment,^" but in some jurisdictions 
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it is termed a decree, not a judgment^s A dccrec 
is thc judgment of the court.^^ 

Probate and like courts may make the necessary 
orders to effectuate their jurisdiction.35 An order 
or dccrce of a probate court need not recite the 
existence of the jurisdictional facts,3« nor need it 
be drawn up at length during the session;^? but it 
should be in writing^S and signed by the judge, 
although in the absence of statute^® a written deci- 
sion as distinguishcd from a final order or judg- 
ment, is not required.^1 Probate courts can render 
judgments nunc pre tunc.^^ Whether an ordinary^s 
judgment is that of a court of ordinary or of the 
ordinary acting in a ministerial capacity is deter- 
minable by the act of the ordinary^® 

Mere irregularities or failure in procedural mat- 
ters win not invalidate judgments in probate mat- 
ters;^* but a judgment is void on its face where the 
docket of the court shows insufiicient notice of set- 
ting of case for trial>5 So a judgment entered by 
default after timely oral answers by defendant 
which the judge failed to enter in his docket, as re- 
quired by statute, is premature and void;^* and 
an order made without the filing of a petition re- 
specting a matter within thc jurisdiction of the 
court has also been held void.^^ The court will not 
be held to have acted in excess of its jurisdiction, 
however, uniess it dearly appears that it entered an 
unauthorized dccree.^8 A statute providing that, 
where there is no contest, the hearing in thc dis- 
trict court of a matter of probate may be had at 
any place within the judicial district to which the 
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S7. N.T.—r» Qates' Batate, sn- 
pnu 

N.Tw—^la ra Gates* Bstate, au- 
vnu 

n HSeb.—^Rodgers v. Huutley, IZl 
K.W. les Mteb. 129. 

M K.Y.—llelehpr v. Stevena, 1 
Dem,SHrr. 123. 

St. Kaaa.—Baker v. Barstow, 143 
K.B: 7SX 348 Ifaaa. 2«8. 

BiU Of review aee infra S 309 d. 

Opeoinc, amendment, or vacation of 
ieeree aee infra S 909 c. 

SS. U.S.—Owaley v. Central Tniat 
Oo, D.CN.T., 11« F. 413, 415. 

88 CJ. p 1048 note 5. 

sa. Or.—In re JohDaon*a Batate. 383 
P. 1083. 111 Or. 285. 

Sft. GaL—Kindir v. Palos Verdea 
Home* Aas*n, 91 P.2d 645, 93 CaL 
AppkSd 949. 

as. Mo.—Teomaii r. Touni^br, 88 
Ko. 434. 

Coitttty oourta fn axerdse of their 

probate JurladicUon, mmy exe^mte 

two klnda of orders. thoae baaed on 


written application, and orders which 
they may make on their own motion. 
without written application.—Ty- 
vand V. McDonnell, 164 N.W. 1, 37 UT. 
D. 251. 

38. CaL—In re Dam*8 Estate. 14 P. 
2d 162, 136 Cal.App. 70. 

OkL—Cooper v. Newcomb, 174 P. 

1029, 73 OkL 53. 

15 C.J. p 1030 note 66. 

37- Pa.—^Hartman*s Appeal, 21 Pa. 
483. 

S.C.—In re Wlllcor, 160 S.B. 
260. 162 S.C. 133. 

15 CJ. p 1020 note 65 [a]. 

39. N.Y.—McNaughton v, Chav^ 5 
Abb.N.Caa. 225. 

115 CLJ. p 1020 note 68. 

dOu '*Doc^on ia. writlng" 

XJnder requirement that surrogate 
trying a case without a jury file a 
**deciaion in writlng** directing the 
decree to be entered. Burrogate*s 
oplnion reciting his concluslon. with 
direction to submit order on notice 
accordlngly. was held equivalent to 
such a decialos in writing.-—In re 
Booth*s WUl, 331 N.T.S. 664. 284 App. i 
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Div. 616. resettUng order 231 N.T.S. 
218* 224 App.Div. 363. which reveraed 
In re Booth'B Bstate, 224 N.T.S. 371, 
138 Mlsc. 832. 

STo powsr to alter 
Surrogate*8 court has no power to 
alter declsion previously rendered.— 
In re Schefters Estate. 281 N.Y.S. 
957, 156 Misc. 443. 

Hawail.—In rs Mansbridge’s Es¬ 
tate, 29 Hawail 73. 

42. Ala.—^Whitaker v. Kennamer. 
155 So. 855. 229 Ala. 80. 

43. Ga—Morse v. Coldwell. 191 S.B. 
479, 65 GaApp. 804. 

44. Tex.—^Hannom v. Henson, Com. 
App„ 16 S.W.2d 579, afflrming, Clv. 
App., 7 S.W.2d 613. 

45. Idaho.—Johnson v. J. A. Barrett 
Auto Co., 4 P.^d 844, 61 Idaho 
95. 

46. U.S.—In re Nelson, D.CIdaho, 
8$ F.2d 979. 

47. Minn.—^In re Oarpenter*s Quard- 
lanship, 281 N.W. 867. 203 Minn. 
477. 

48. OJet.—Littlehead y. Mount, 227 
P. 98. 99 Okl. 225. 
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county in which the business is pending belongs 
does not render void for want of jurisdiction an or- 
der entered by consent within the judicial district, 
although not within the county, in which the pro¬ 
bate proceedings were pending>9 

Decrees of probate courts in matters of probate, 
within the authority conferred upon them by law, 
are, when not appealed from, conclusive,®® and en- 
titled to like presumptions as are accorded judg- 
ments of a court of general jurisdiction.Si Such de¬ 
crees are binding on common-law courts,^^ ^nd 
cannot be set aside in equity, even for fraud.53 
They import absolute verity;®^ and in accordance 
with the rule stated in the CJ.S. title Judgments § 
407, also 34 C.J. p. 518 note 14, probate proceedings 
and the orders and decrees of courts of probate 
jurisdiction are not subject to collateral attack.55 
However, orders and decrees made in probate oc- 
cupy no different status from orders and judgments 
in civil actions as respects the power of an equity 
court to set aside a judgment or order.^® Where 
there is any defect in the constructive notice to per- 
sons interested in the estate to appear, and parties 
intcrested fail to receive such constructive notice, 
ali subsequent action of the court based thereon is 
subject to attack either in that or in a later equita- 
ble procecding.®*^ It has also been said that, until 
an estate is completely administered, any previous 


order entered thcrein may be directly attacked in 
the probate court when application is made for an- 
other order which involves a further step in the 
administration but this rule has been held inap- 
plicable as to prior intcrmediary appealable orders 
which are final unless appealed from.®® A pro- 
ceeding to set aside a voidable final decree on the 
entire proceedings is a new proceeding by direct 
attack®® whether brought in equity or addrcssed to 
the probate court.®! 

b. Enforcement 

Probate courts may enforce thelr Judgments by ap- 
proprlate process. 

Probate courts may enforce their judgments by 
execution or other appropriate process ;®2 but it 
has been held that they have no power to inflict a 
fine and then commit under a statute giving power 
to enforce all lawful orders, processes, etc., by at- 
tachment of the person.®® A statute authorizing 
an execution to enforce a judgment should be con- 
fined to formal trials where issues are joined.®^ 

c. Opening, Amendment, or Yacation 

Op proper notice and for good cause a court ef pro¬ 
bata may amend, eorrect, open or vacate its orders or 
Judgments, provided the proceeding Is timely taken. 

A court of probate may, like other courts, amend 


49. lowa.—Stelner v. Lenz, 81 N.W. 
190, 110 lowa 49. 

50. U.S.—Caesar v. Burgess. CC.A. 
Okl., 103 F.2d 608. 

Me.—In re Neely’s Estate, 1 A.2d 
772, 186 Me. 79. 

K.T.—^In re Bloomingdale*8 Estate, 9 
N.Y.S.2d 388, 169 Misc. 968. 

Ualess vaeatcd or zevoked, probate 
decrees in matters within its juris¬ 
diction are conclusive, but to have 
this effect, uslng term '^Jurisdiction” 
in its striet sense, it must appear, 
not only that probate court had Ju¬ 
risdiction over parties and cause, but 
also that all proceedings prescribed 
by law were rlgridly complied with.— 
Jn re Thompson, 102 A. 303, <116 Ma 
478. 

61. U.S.—Caesar v. Burgess, C.C.A. 
Okl., 108 P.2d 60.^. 

Okl.—Seal v. Banes, 36 P.2d 704, 168 
OkL 660—Moffer v. Jones, 169 P. 
662, 67 Okl. 171. 

8B. Me.—In re Neely^s Estate, 1. 
A.2d 772, 136 Me. 79. 

63. Ma-^ln re Keely*s Estate, su¬ 
pra. 

64. Ohio.—Reitz v. ISmlth, 10 N.E.2d 
160, 66 Ohio App. 72—^Roblnson v.' 
Dunn. 17 Ohio Cir.Ct..N.S., 292, af-: 
flrmed 87.9blo St, 472. 

. Cr .—Cole v.'Marvin, 198 P.i,.828, 98; 

0*. ire. ' . - 


Becreo denying probate of lost 
wUl, reciting that it was rendered at 
a special term held on a certain day, 
imports absolute verlty.—^In re Grif- 
fln, 69 So. 303, 177 Ala 243. 

56. 111.—^Ubowich v. Northern Trust 
Co., 281 IllJLpp, 109. 

Mlnn.—De Wolf v. Erieson, 220 N.W. 
406, 175 Minn. 68. 

Ohio.—Reitz v, Snaith, 10 N.B.2d 160, 
56 Ohio App. 72—^Robinson v. 
Dunn, 17 Ohio Cir.Ct,N.S., 292, af- 
firmed 87 Ohio St. 472. 

Or.—Cole v. Marvin, 193 P. 828, 98 
Or. 176. 

Pa.—Divine v. Skrot^y, 8 Pa.DIst & 
Co. 717. 

16 CJ. p 1021 note 82. 

66. Mont,—^Mlnter v. MInter, 62 P. 
2d 233, 103 Mont. 219. 

67. CaL—^Monk v. Morgan, 192 P. 
1042, 49 CahA^p. 164.- 

68. IlWFord v. Ford. 117 IlLApp. 
602. 

59. Minn.—^In re Firle^s Estate, 258 
N.W. 8&9. 191 Minn. 233. 

60. Minn.—In re Eolfers Estate, 222 
N.W. 68, 176 Minn. 624. 

61. Utah.—In re Phillips’ Estate, 44 
P.2d 699, 86 Utah 368. 

Modificatlon or’ vacatlon* of Judgment 
by probate^oourt see-infra i .8i)9* c. 

02 , Mo.—7eqm«m r. Toimger, 83 
Mo. '42^. ' ' ’ ■ . 
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Bnforoexneiit against person* 
Orphans* court has power to en¬ 
force decree against person where it 
has Jurisdiction over person and sub¬ 
ject matter.—^In re Braunschweiger^s 
Estate, 186 A. 753, 322 Pa. $94. 

Arrest 

U.S.—Ex parte MerrUl, D.aMich., 
216 P. 778. 

Mich.—Ex parte Merrill. 167 N.W. 80, 
200 Mich. 244. 

Sunymary process 

III.—^Hicks V. Monahan, 209 IlLApp. 
616. 

SuTnmary proceeding against ghezl|f 

Under statute probate court is au- 
thorized to render Judgment in sum- 
mary proceedkig against sherill for 
failure to make execution on Judg¬ 
ment.—Grissett v. Hughes, 119 So. 
667, 218 Ala 621. 

Statute hdld eonstituttoiial 
Statute authorizing issuance of 
warrant by probate court and arrest 
of exeeutor, who refused to comply 
with order to i)ay over dividends.— 
Ex* parte Merrill, >^167 N.W. 80, 20d 
Mich. 244. 

sa N.T.—^In re Watson, 5 Lans. 
466. appeal dlsmlssed 69 N.Y. 636. 

84. CaL—^Zagoren v. BCail, 10 P.2d 
202, 126 OaLA^p. 460. 
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or correct,65 or opcn or vacate,** its judgmcnts or 
orclcrs. If any time is prescribed therefor by stat¬ 
ute, this powcr raust be excrcisetl within that 
time;**^ and the power does not as a rule exist 
after the expiration of the term at which the judg- 
ment or order was rendered or made,** cxcept with 
respect to the correction of purely clerical errors,®* 
or in cases of fraud"® or accident or mistake,^^ nor, 
in the absence of fraud or mistafce, after expiration 
of the time for appeal^® However, a probate court 
has authority, at a subsequent term to which a mat- 


ter has been continued, to enter an order modifying 
its original order entered at the prior term.’* Even 
though terms of the probate court have h ;en abol- 
ished by statute, an application to set aside an or¬ 
der of such court must be made within a reason- 
able timc,7< which it has been considered should 
not exceed six months,’* In proceedings involving 
the cstate of a minor, the court may, upon proper 
notice and for good cause, modify or vacate any or¬ 
der at any time prior to the majority of the 
minor.^® 


98m Haas.—Knowles v. KewhalS. 31 i 
N B.2d » 42 —McL-^UBhlin v. Feerlck. | 
17S N.E. 770, 276 Mars. ISO— 

Qoss V. DonnoU, 161 N.E5, 896, 263 
Mass. 621—Pullor v. Pullor, 168 
N.B. 333. 261 Mass. 82—Bargess 
V. Burgoss, 152 N.E. 75, 256 MasS. 
99. 

N.H.—Town of Raymond v. Good¬ 
rich, 116 A. 38, 80 N.H. 216. 

Pa.—In re Hushand^s Estate, 182 A. 
72, 120 Pa.Super. 85—McCurdy*s 
S* 3 tate, 3 Pa.Dl8t. Co. 735. 

15 C.J. p 1020 note 74. 

SPDwar libamlly «xMroised 

The orphsjis* court has X)Ower, not 
only under statute, but under its 
inherent power, to correct an errone- 
ous decree, and under such power it 
xnay even protect parties from their 
own mistakes and where no ris^hts 
have been changed in consequence of 
the decfee such iKJwer of correction 
will be liberally exercised.—In re 
Cfaappeirs Estate, 107 A. 846, 2C4 Pa. 
486—^Zn re Fltxsrerald*s Estate, 26 Pa. 
Dist. 796. 

•a, Idaho.—LiUke v. Kettenbach, 181 
P. 705. 32 Idaho 191. 

Me.—In re Neely's Estate, 1 A.2d 
772, 136 Me. 79—In re Baker*s Es- 
Ute, 195 X 202, 135 Me. 277. 

Mass.—Knowlea v. Newhall, 21 N.E. 
8d 942—Dolan v. Roy, 190.N.E. 717, 
286 Mass. 519. 

Mlnn.—Io re Koffers Estate, 222 N. 

W. 68, 17S Mlnn. 524. 

Mo.—State ex reL Liefholz v. Mc- 
Gracken, 95 S.W.2d 1239. 231 Mo. 
App. 870—State ex rei, Gresrory v. 
Handerson, 88 S.W.2d 893, 230 Ma 
App, 1. 

N.H.—Town of Raymond v. Good¬ 
rich. 116 X 38. 80 N.H. 215. 

Pa.—In re Huff*s Estate, 149 X 179, 
299 Pa. 200—In re Devine*s Estate, 
145 X 300, 296 Pa. 333. 

Waah.-^lii re Olson^s Estate^ 77 P.2d 
781. 194 Wash. 219. 

15 OJ. p 1020 note 75. 

3M OoBiitsottout 

While probate courts may modify 
and revoke ex psxte orders, they 
have no power to set aside a. flnal 
decree rendered after due notice and 
hearintr of ali parties interested.— 
Hennesay v. Denlban, 149 X 260, 110 
Conn. 646—Schutt6'8 Appeal, 97 X 
906, 90 Conn. 529. 


Tn OhlO 1 

(1> Prior to the adoption of Gen. 
Code 5 10501-17, effective Jan. 1, 
1932, the probate court had no pow¬ 
er to vacate or modify its orders or 
judCTnents.—Abicht v. O'0onnell, 3 
N.E2d 993, 62 Ohio App. 613—Vil- 
lage of Mayfleld Heiffhts v. Village 
of Gates Mills. 188 N.R 768. 46 Ohio 
App. 349. 

(2) Under that sUtute glvingr pro¬ 
bate court same power as common 
pleas court to vacate or modify Judff- 
ments, however, probate court was 
held authorized to set aside judg- 
ment of settlement of flnal account 
on ipround of fraud after lapse of 
two and one-half years, where su?h 
power was not limited elther by 
constitutlon or statute.—Abicht v. 
0*Donnell, supra. 

Xndepsndsnt zsmsdy 

The statute authorizing' a claim- 
ant whose claim against an estate is 
disallowed to sue in the Circuit court 
is an independent remedy, and does 
not affect the ri«:ht to apply to the 
county court to have ah order dis- 
allowing his claim set aside.—^In re 
Stroup*s Estate, 166 N.W. 155, 40 
S.D. 37. 

> Talldity and constructioiL of sta2uts 
Statute authorizing surrogates to 
open, vacate, or modify decree or or¬ 
der made In their court or grant 
new trial was held not unconstitu- 
tional and not to conflict with stat¬ 
ute provlding that only orphans’ 
court shall hear and decide disputes 
respecting exlstence of will; nor 
: was such statute repealed by subse- 
Quent enactment.—^In re Kellner's 
EsUte, 165 X 685, 11 N.J.Misc. 201. 

©7. N.D.—^Relchert v. Reichert, 170 
N.W. 621, 41 N,0. 258. 

UnAar Minnesota statuta probate 
court is authorized to relieve party 
I from his mistake, inadvertence, sur- 
I prise, or excusable neglect within 
1 one ycar after notice.—^In re Simon’s 
Estate, 246 N.W. «, 187 Minn. 399. 

ea Ala.—^Dyer ▼. Lahr, 159 So. 84, 
229 Ala. 621. 

15 C.J. p 1021 note 76. 

Ja, miuois a probate court may va¬ 
cate, and set aside an order entered 
at a prior term, its jurisdlction over 
an estate contlnuing until the estate 
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is flnally closed and distributed.—In 
re Tumer’s Estate, 275 IlLApp. 866. 

69. Minn.—In re Simon’s Estate, 246 
N.W. 31, 187 Minn. 309. 

16 C.J. p 1021 note 77. 

Judgmont read as Inteoded 

The court may at any time mpke 
the judgment rcad as intended. 

Ala.—^Dyer v. Lahr, 159 So. 84, 229 
Ala. 621. 

Minn.—^In re Simon's Estate, 2i6 N. 
W. 31, 187 Minn. 399—First T.iist 
& Savings Bank v. U. S. Fidelity 
& Guaranty Co., 203 N.W. 612, 163 
Mlnn. 168. 

70- ,M;nn.—^In re Simonis Estate, 
246 N.W. 81, 187 Minn. 399. 

Tex.—^Eansas City Life Ins. Co. v. 
McLaughlin, ClvXpp., 64 S.W.2d 
1030. 

15 aj. p 1021 note 78. 

71- Tex,—^Kansas City Life Ins. Co. 
V. McLiaughlin, supra. 

15 CJ. p 1021 note 78. 

78- Mlnn.—In re Simonis Estate, 246 
N.W. 31, 187 Minn. 399. 

16 C.J. P 1020 note 74 [cl. 

Uxider the New Jexsey statute, 
however, the surrogate has authority 
to open his decree after expiration of 
the time for appeal.—In re Kellner’s 
Estate, 165 X 566, 11 N.J.Misc. 201. 

73- Kan.—Clark v. Andrews, 18 P. 
2d 294, 186 Kan. 23. 

74. Idaho.—Chandler v. Kootenal 
County Probate Ct., 141 P. 636, 26 
Idaho 173. 

XCowever, in Pennsylvaala a con- 
tention that in the absence of fraud 
ah orphans* court has no power to 
modify or amend a decree after the 
term when it was entered, was held 
without merit where there were no 
terms in the orphans* court.—In re 
Potter’s Estate, 13 Pa-Blst. & Ca 
667. 

75. Idaho.—Chandler v. Kootenai 
County Probate Ct., 141 P. 635, 26 
Idaho 173. 

76. OkL—^Xuoker v. Leonard, 188 P. 
907, 76 Okl. 16—In re Johnson, 179 
P. 606, 72 OkL 174. 
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The authority of the court rests on ciear proof 
that the decree was procured by accident or mis- 
take or by fraudJ^ A statute authorizing the sur- 
rogate to open, vacate, modify, or set aside a de¬ 
cree for fraud, newly discovered evidence, clerical 
error, or other sufficient cause inferentially denies 
such power in other cases,^8 and the surrogate has 
no power to vacate or modify the decree for ju- 
dicial error or error of law,79 the words "other 
sufficient cause” meaning cause ejusdem generis,80 
but the power exists in the specified cases^i or 
where jurisdiction has been mistakenly assumed,82 
and the surrogate has jurisdiction to reopen or 
modify in the interests of justice.83 The fraud or 
newly discovered evidence must, however, relate to 
the act of probate and not the existence of the 
will.*^ Sta tutes relating to relief from default 
judgments do not apply where defendant resists 
claims based thereon on the ground that such judg¬ 
ments were prematurely entered.85 

The power of the probate court to vacate or modi¬ 
fy a decree must be exercised in the same manner as 
a court of record and of general jurisdiction ex- 


ercises the same power.88 A party interested in 
having the decree stand should have the right to 
contest allegations of grounds for revoking it,87 
and the court has no authority to vacate the order 
or decree without notice to the interested parties,®® 
but such notice need not be served upon persons who 
will be affected by the order but who have not ap- 
peared in the probate proceeding.89 In order to be 
entitlcd to the relief, it has been held that applicant 
must demonstrate the merits of his cause.90 A pe- 
tition to open the decree is addressed to the sound 
discretion of the court,81 and decrees should not be 
vacated without care fui cons{deration,82 but in va- 
cating a decree the judge can draw on his personal 
knowledge88 or obtain information from any source 
in ascertaining the facts on which to base his ac- 
tion.8^ 

d. Eeview 

The court has power to allow a review of Its decree. 

The probate court being, as shown supra § 302, 
within its jurisdiction, a court of equity, it has in- 
herent power to allow a bili of review.®5 The 


77. Mass.—^Untersee v. Untersee, 
199 N.E. 8*6 293 Mass. 132—Fideli- 
ty & Casualty Co. v. Wlthington, 
118 N.E. 902, 229 Mass. 537. 

78. N.Y.—^In re Ei‘nest*s Estate. 14 
N.Y.S21 912. 257 App.Dlv. 617—In 
re White-s Estate. 10 N,Y.S,2d 983. 
170 Mlsc. 667—In re Blooming^ 
dale*s Estate, 9 N.Y.S.2d 333, 169 
Misc. 968—In re Rosenthal’s Es¬ 
tate. 262 N.T.S. 696, 141 Misc. 
404. 

N.D.—Reichert v. Reichert, 170 N.W, 
621, 41 N.D. 253. 

15 C.J. p 1020 note 75 [1] (2). 

Limlt of power 

SuiTogate’s power to set aside de¬ 
cree for “other sufficient cause” Is 
limited to cases of obvious clerical 
error, lack of jurisdiction, or newly 
discovered evidence warranting: new 
trial, and surrogate has no discretion 
to reopen deterzninatlon fairly ar- 
rived at after due hearlng: and full 
Information.—In re Dunne's Estate, 
247 N.Y.S. 636, 138 Misc. 840. 

79. N.Y.—In re Brennan's Will, 166 
N.E. 797, 261 N.Y. 39—In re Chap- 
ars Will, 259 N.Y.S. 960* 236 App. 
Biv. 805. 

15 aj. p 1020 note 75 [o]. 

80. N.Y,—In re Barker'8 Estate, 293 

N.Y.S. 199. 249 App.Dlv. 336. af- 
flrmingr 287 N.T.S. 841, 158 Misc. 
808, reversed on other grounds 18 
N.E.2d 666, 279 N.Y. 449—In re 
Droney's Estate. 248 N.T.S. 449, 
281 App.Dlv. 674—In re Starbuck, 
226 N.Y.S. 113, 221 App.Dlv. 702, 
afflrmed 162 N.E. 622, 248 N.Y. 5«5 
—In re Jagnow*s Estate, 266 N.Y. 
S. 786, 148 Misc. 657—In re 

31C.J.S.-36 


Dunne‘s E-^itate, 247 N.Y.S. 636, 
138 Misc. 840. 

DlseretioiL of court 
Question whether other sufficient 
cause is established is addressed to 
judlcial discretion.—In re Dittmar^s 
Estate, 276 N.Y.S. 679, 164 Misc. 28. 

81. N.Y.—In re Jagrnow’s Estate, 
266 N.T.S. 785, 148 Misc. 667, 

15 aj. p 1020 note 75 [a]. 

Praud 

Surrogate*s court has power to va¬ 
cate decree procured by fraud,—^In 
re Dittmar^s Estate, 276 N-Y.S. 579, 
154 Misc. 28. 

82. N.Y.—In re Jagnow's Estate, 
266 N.Y.S, 785, 148 Misc. 657. 

Ijapse of time inunatezial 
In the absence of leglslative in- 
structlons on the exercise of Its 
power, the surrogate*s court, without 
regrard to lapse of time, may vacate 
a decree void for lack of jurisdic¬ 
tion.—^In re Tucker’s Estate, 178 N. 
Y.S. 446, 108 Misc. 426. 

83. N.Y.—^In re Henderson's Estate, 
52 N.E. 183, 167 N.Y. 423—In re 
Puller’s Ex’rs, 237 N.T.S. 207, 227 
App.Div. 801, afflrmed 173 N.E. 847. 
254 N.Y. 519, amendment of remit¬ 
titur denied 173 N.E. 868, 254 N.Y. 
564. 

16 C.J. p 1020 note 75 [ij (1). 

84 . re Kellner^s Estate, 165 
A 685, 11 N.J.Misc. 201. 

85. U.S.—^In re Nelson, D.C.Idaho, 
36 F.2d 979. 

86. N.Y.—^In re Gori*s Will, 222 N, 
T.S. 250, 129 Misc. 641. 

16 C.J. P 1020 note 76 [a], [bj. 
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87. Mass.—Pidelity & Casualty Co. 
V. Wlthington, 118 N.E. 902, 229 
Mass. 537. 

83- Minn.—In re Koffers Estate, 222 
N.W. 68. 175 Minn. 624. 

Okl.—Daniels v. Bamett, 263 P. 300, 
122 Okl. 202. 

15 C.J. p 1020 note 76 [1]. 

83- Cal.—Lilienkamp v. Superior 
Court of Los Angreles County, Appi., 
85 P.2d 677. 

90. N.Y.—In re Miller's Will, 296 N. 
Y.S. 943, 162 Misc. 563, afflrmed 300 
N.T.S. 778, 252 App.Div. 872. 

Tinding held. nunecessary 
Probate court could vacate decree 
inadvertently allowing exeeutrix* ac- 
count wihout notice to residuary leg- 
atee*s attomey who had entered ap- 
pearance, and prehmlnary finding 
that legatee had meritorious con- 
troversy was unnecessary.—Dolan v. 
Roy, 190 N.E. 717, 286 Mass. 619. 

91. Mich.—In re State Highway 
ComT, 279 N.W. 883, 284 Mich. 
414, certiorari denied Halsted v. 
State Highway Commlssioner, 69 
S.Ct 148, 305 U.S. 644, 83 L.Ed. 
416. 

N.J.—^Plnckney v. Hudson County 
Nat Bank, 164 A 269, 112 N.J.E<i. 
376. 

92. N.Y.—In re Kalmowitz^s Will, 
236 N.T.S. 223, 134 Misc. 508. 

93. Masa—Dolan v. Roy, 190 N.E. 
717, 236 Mass. 519. 

94w Mo.—State ex rei. Gregory v. 
Henderson. 88 S.W.2d 893, 230 

Mo.App. 1. 

95. Pa.—^In re Balley^s Estate, 140 
A 146, 291 Pa. 421—In re Trout- 
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grounds for a rcview must bc stated in thc petition 
therefor and granting: or rcfnsinjy the petition 
is discrctionary with the coiart.®* Ordinarily the 
court wi!I not go into thc cvidence at large to es- 
tahiish or support an objection hased uj>on a siip- 
pwsed error or mistake made by the court in its de- 
duction therefrom.^® Courts will not rctry the case» 
biit will corrcct palpablc mistakcs in an account or 
adjtidication.^>3 

Review of probate cases or proccedings gcneral- 
ly, treated cisewhcrc in this work, see thc titie Ap- 
peal and Error and the Descriptive-Word Index. 

§ 310. Recorda 

Th« probitft court shouid keep proper reeordi of the 
dlepoeition of mattere by It, correcting them ff Incorreet. 

The probate court speaks only by record,i and 
an order of thc court in a guardianship matter 
has been held to be void unlcss entered on the 
minutes.^ The court shouid keep ciear and ac- 


j curate records of the disposition of matters by it,® 
it being the duty of the clerk to record the orders 
I and decrees as of the date that they are made> 
A proper rccord in a probate proceeding shouid 
Show that witnesses were sworn, and their names,5 
biit the use of a seal by a probate court ih entering 
of record its orders and decrees is not essential to 
their validity.® Where orders and proceedings of a 
probate court were omitted from the minutes, the 
court has power to order that they be entered nunc 
pro tunc with the same effect as though entered in 
the first place,7 and other records, if incorreet, may 
be corrected by the court.® For this purpose a bili 
of review may be allowed,® but only in accordance 
with the general principies goveming such bilis in 
ordinary equity practice.^O On an application to 
the surrogate to sign the record of business left in¬ 
complete by his predecessor, it is proper to require 
proof by affidavh or otherwise of the facts, and to 
recite in the record the mode in which the record 
was completed.li 


IX. COURTS OP APPELLATE JUEISDICTION 
“ A. IN GENERAL 


§ 311. Nature and Source of Jurisdiction 

Juritdietion ef particular appellate eourta depende 
upon the applicable eonetltutlonal or statutory provisione, 
and their prlncipaf functione Include the exerclee of 
eupervleion over eubordinate courts and the settlement of 
the law, carefuity abetaining from exercising nonjudiclat 
powere. 

Nature and grounds of appellate jurisdiction gen- 
^rally see Appeal and Error §§ 39-45. 

The jurisdiction of particular appellate courts 


depends upon the terms of the constitutional or 
statutory provisions applicable thereto;!® but, in 
accordance with the general principies stated supra 
§§ 127, 129, the legislature can neither confer 
on an appellate court jurisdiction which is not au- 
thorized, either expressiy or impliedly, by the con- 
stitution,!® nor, on the other hand, deprive an ap¬ 
pellate court of jurisdiction which is given to it by 
the constitution.i^ It follows that, even though a 


itaaeM Eststs, 113 A. 405, 270 Fa. 
310. 

Bili of review Kenerslly see the C. 
J.S. tltle Equity fS 035-655, «Iso 
21 C.J. p 733 note 17 et seq. 

9CL Pa.—In re Brsum'8 Estste, 90 
Ps.Super. 443. 

07- Pa.—Downlng' v. Felheim, 164 
A. 593, 309 Pa. 566—In re Gapuz- 
zf^s Estate, 158 A. 555, 306 Pa. 27. 
Bfvisnr held pzoperly ffxanted 
Pa.—^In re Troutman^s Estate, 113 A. 

405, 270 Pa 810. 

MM rsfnssd 

Petition bsaed on after-discovered 
evidence, and not indicating such evl- 
denqe «was not avaUafale at former 
hearinip.—In »s Brattm'B Estate, 90 
PaSuper. 440. 

sa Pa—In re CapttSBi'8 Estate, 158 
A. 555. 306 Pa 37. 

sa Pa—In re Gapussrs Estate, su¬ 
pra 

%, Mow—BucfaholS V. C hiMnin y luiTifi ^ 
106 aW4d 446, 340 Mq, 303—Par- ^ 


Tis V. Burchard, 145 S.W. 825, 242 
Mo. 1. 

a Kan.—Paler v. Culver, 146 P. 333, 
94 Kan. 128. 

Tea—^Blackwood v. Blackwood, Civ. 
App„ 47 aw. 483. afflrmed 49 S. 
W. 1045, 92 Tea 478. 
a Ala—State v. Histy, 63 So. 559, 
184 Ala 121, 50 L..R.A.,N.S., 658, 
Ann.Cas.l916!B 703. 

I S.C.—In re Willooa 160 S.E, 260, 162 
! ac. 153. 

Records grenerally see supra 55 225- 
237. 

^ R.I.—Dugdale v, Chase. 167 A.' 
430, 62 R.I. 63. 

a Wash.—In re Demlngr^ Guardian¬ 
ship, 73 P.2d 764, 192 Wash. 190. 
a Minn.—Tidd v, Rines, 2 N.W. 
497, 26 Minn. 201. 

7. Tea—Alexander v. Barton, Civ. 
App., 71 aW. 71 . 

a K.Y.—In re Davls' Will, 164 N. 

T.a 143, 99 Hisc. 447. 

Pa—Ip.re BaUey'8 Estate, 140 A. 
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146, 291. Pa 421—^In re Slagrle^s Es¬ 
tate, 14 Nortliumb.L.J. 132, af- 
firmed 7 A.2d 353. 

15 aj. p 1025 note 17, 

9. Pa—In re Bailey^s Estate, 140 
A. 146, 291 Pa 421. 

la Pa—^In re Bailey*s Estate, su¬ 
pra 

BIll of review In equity see the C.J. 
S. titie Equity 55 635-655, also 21 
C.J. p 722 note 17 et seq. 

11. N.T,—Idatter of Espier, 2 Redf. 
Surr. 44'5. 

la Tea—In re House Bili No. 687 
of Thirty-Eighth Legislature, 266 
aW, 573, 113 Tea 667. 

15 C.J. p 1025 note 19. 

Source of Jurisdiction and rigrht of 
courts to assume Jurisdiction gen- 
erally see supra 5 28. 

13. Cal.—Ex parte People, 1 CaL 85. 

15 C.J. p 1025 note 20. 

la*. Cal.—In re Sutter-Butte By- 
Pass Assessment No. 6 of Sacra- 
*mento & San Joaquin Drainage 
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statute confers jurisdiction over an appeal, such 
jurisdiction cannot be taken if the statute is uncon- 
stitutional.^® In some cases appellate jurisdic¬ 
tion may depend upon the nature of the cause of ac- 
tion,^® or of the question as to which a determina- 
tion is sought^^ Although, as shown infra §§ 314- 
485, appellate courts are very generally invested 
with original jurisdiction in certain matters, and 
ha ve certain jurisdiction incidental or ancillary to 
their appellate powers, the principal functions of 
such courts include the exercise of supervision over 
the subordinate courts, and the correction of errors 
which the latter courts have conmiitted,^* and the 
duty uniformly to settle the law for the entire state 
and finally to determine its prindples.i^ They 
should carefully abstain from exercising any power 
that is not strictly judicial in its character,20 and 
constitutional language conferring powers on an ap¬ 
pellate court should be construed as intended to in¬ 
clude only those powers consistent with the dis- 
charge of the inherent judicial functions of the 
court.2i When a litigant does not by appeal pro- 
ceedings complain of an adjudication by the lower 
court, an appellate court cannot, on its own mo- 
tion, create an appeal, divesting the lower court of 
power to act or destroying the effect of its ad- 
judication.22 Where a constitutional amendment di¬ 
vides the supreme court of a state into two divisions 
with concurrent jurisdiction in civii cases, and gives 
one of such divisions exclusive jurisdiction in crimi- 
nal cases, the supreme court has no superintend- 
ing control over a division, as such division cannot 


be said to be inferior to the court within the mcan- 
ing of a constitutional provision, giving the su¬ 
preme court supcrintending control over all in¬ 
ferior courts.23 As statcd in Appeal and Error § 
45, where an appellate court is one of last resort, 
it is the exclusive judge of its own jurisdiction. 
The supreme court of a state may properly take 
jurisdiction of a collateral attack of the constitu- 
tionality of a statute pursuant to which some^^ or 
all25 of its members hold office. 

§ 312. Manner of Exercise of Jurisdiction 

Appellate courts must exercise their power in a con¬ 
stitutional manner. 

The supreme court must exercise directiy con- 
ferred power in a constitutional manner,^® even 
though no rule of procedure applicable to the par- 
ticular case is prescribed by statute.27 Wliile the 
supervisory powers of an appellate court are usual- 
ly called into exercise by an appeal or writ of error, 
bili of revicw, or writ of certiorari, it has been held 
that a general supervisory control conferred by the 
coiistitution is 'a distinet power, and may be exer- 
cised to control an inferior court with respect to 
an act from which no appeal would lie, and for 
which the writs appertaining to the appellate juris¬ 
diction furnish no remedy,28 although it will not be 
exercised when other and ordinary remedies are 
sufficient, or except in case of an exigcncy of such 
an extreme nature as obviously should justify the 
interposition of the power.^® Thus, even in cases 


DisL. 218 P. 974, 190 Cal. 632— 
Scott Y. Liarson, 255 P. 248, 82 Cal. 
App. 46. 

Mo.—State v. Valllns, 41 S.W. 887, 
140 A£o. 523. 

15 OJ. p 1025 note 21. 

15. Cal.—Chinn v. • an Joaqiain 
County Super. Ct., 105 P. 580, 156 
Cal. 478. 

IlL—^Aurora v. Schoeberlein, 82 N.E. 
860, 280 111. 496. 

NJ".—^Hauser v. Farrell, Sup., 46 A. 
784. 

16. Jtfo.—^Klnnear v. Jones. 24 Mo. 
83. 

N.T.—Norrls v. Nesbit, 26 N.E. 877, 
126 N.Y. 660, 3 Silv.A. 183. 
Requisites of appellate jurisdiction 
generally see Appeal and Error 99 
39-45. 

17. Moi—State v. Kuehner, 106 S.W. 
60. 207 Mo. 605. 

15 CJ. p 1025 note 24.' 

ISi Ala.—Bx parte Burch, 184 So. 
694, 236 Ala. 662—^Ex parte State, 
75 So. 327, 200 Ala. 16. 

Ark.—^Road Improvement Dist. No. 
4.of Pralrle County v. Mobley, 288 
S-W. 929, 150 Ark. 149. - 

Colo,.—Greeley & Loveland Irr, ,Co. 


V. Handy Ditch Co., 240 P. 270, 77 
Colo. 487—Pcople V. Max, 198 P. 
150, 70 Colo. 100. 

Fla.—Mutual Ben. Health & Accident 
Ass'n V. Buntinsr, 188 So. 321, 133 
Fla. 646. 

Wls.—In re Phelan, 274 N.W. 411. 

225 Wis. 314, 112 A-L-R. 1345. 

15 C.J. p 1025 note 27. 

19- N.T.—In re Mlller^s Will, 178 
N.E. 666, 257 N.Y. 349, modifying 
248 N.Y.S. 213, 231 App.Div. 687— 
Reed v. MeCord, 64 N.B. 737, 160 
N.Y. 330. 

20l Tex.—^In re House Bili No. 587 
of Thirty-Blghth Legislature, 266 
S,W. 673, 113 Tex. 367. 

21. Va.—^^tna Ins. Co. v. Common- 
wealth ex rei. State Corperation 

* Commission, 169 S.E. 859, 160 Va. 
698. 

22. XJ.S,—^Blevins v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, C. 
C.A.Cal., 91 F.2d 593, certiorari de- 
nied 68 S.Ct. 476, 802 U.S. 766, 82 
L.Bd, 594. 

23. Mo.—State v. Duestrow, 38 S. 

W. 654, 39 S.W, 266. 137 Mo. 44. 
24L Or.—State v. Cochran, .104 P. 

419. 105 P. .384, 55 Or. 167. 

56J 


25. Or.—Cline v. Greenwood, 10 Or. 
230. 

26. Mich.—^Jones v. Eastem Michl- 
gan Motorbuses, 283 N.'W. 700. 7'^ 3, 
287 Mich. 59S, Quoting Ooxpos 
xU. 

16 CJ. p 1026 note 32. 

27. Neb.—State v. Moorca, 76 N.W. 
530. 56 Neb. 1, 78 N.W. 529, 58 Neb. 
285 

15 ClJ. p 1026 note 83. 

28. Cal.—Byers v. Smith, 47 P.2d 
705, 707, 4 Cal.2d 209, citing Cox- 
pus Jtixis. 

Fla.—Bishop V. Chlllingworth, 164 
So. 254, 114 Fla. 286. 

15 C.J. p 1026 note 37. 

ICaxely erroneons rnling 

Superintending power o£ supreme 
court is not limited to keeping low¬ 
er court within its jurisdiciiCon or 
compelling it to act, and may be ex¬ 
ercised where the ruling of the low¬ 
er court was merely erroneous.— 
State v. Grimm, 248 N.W. 768, 208 
Wia 366. 

29. Cal.—^Roma Macaroni Faetory v. 
Giambastiani, 27 P.2d 371, 219 CaL 
485. 
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in which an appellate coiirt has oripnal but con¬ 
current jurisdiction with an inferior court, it is oniy 
in c«iscs of more than ordinary maprnitude or im- 
portance,®*^ or when some good reason is shown for 
not makinc:: the appHcation to the inferior court for 
the that appHcation for mandamus may bc 

made to the appellate court; and, although the ap¬ 
pellate court has original jurisdiction, it will not 
entertain an appHcation for mandamus where there 
is an adequate remedy by appHcation for the writ,32 
or for other reHcf/'^ to a court of inferior jurisdic¬ 
tion. cspecially in case of private rights where 
there is an accumulation of work in the appellate 
court,^^ or where there are questions of fact to be 
tricd.25 

§ 313. Andllary or Incidental Jurisdiction 

An appellate court has such andllary or Incidental 


21 C.J.S. 

powers as are necessary to the proper exerclse of Its 
jurisdiction. 

As a gencral ruic an appellate court has such an- 
cillary or incidental powers as are necessary to the 
proper exercise of its appellate jurisdiction ;36 
and where such court exercises original jurisdiction 
it has the same ancillary or incidental powers as 
would be possessed by a court which was exclusive- 
ly or primarily one of original jurisdiction.37 

However, a court which would not have original 
jurisdiction of the subject matter of a cross peti- 
tion or answer, if it were contained in a petition, 
does not have such jurisdiction because contained 
in an answer or cross petition filed in response to a 
petition containing a cause of action the subject 
matter of which is within the court's original ju¬ 
risdiction. 3 3 


COURTfi 


B. APPELLATE COURTS OP PARTICULAR STATES 


§ 314. Alabama 

Appellate jurisdiction in the state of Alabama 
is vested in the supreme court, court of appeals, and 
Circuit coiirts, whose respcctivc powers are consid- 
ered in dctail infra §§ 31W17. 

§ 315. -Supreme Court 

Th« supreme court of Alabama has appellate Juris- 
dictlon and aupervisory control over Inferior courts which 
will bo exercised In case of usurpatfon or abuse of Jurls- 
dlctfon; and the justfees may also be called upon for 
advisory opinions on Important constitutlonal questions. 


The jurisdiction and powers of the supreme 
court of Alabama are defined in the constitution. 
Except in cases otherwise directed, the court has 
appellate jurisdiction only,33 under such -restric- 
tions and regulations not repugnant to the con¬ 
stitution, as may from time to time be prescribed 
by law.^o The supreme court has also power to 
issue such rcmedial and original writs as may be 
necessary to give it a gencral superintendence and 
control of inferior jurisdictions;^^ and it is the 
ciear duty of the coiut to exercise its supervisory 


Wis.—state V. Grirnm, 213 N.W. 763, 
208 Wis. 366. 

Wyo.—State ex rcI. Walton v. Christ- 
mtui, 44 P.2d £05. 48 Wyo. 239. 

IS C.J. p 1026 note 38. 
sa Fla.—State ex rei. -\Jke v. Swan- 
son. 156 So. 481, 116 Fla. 4C4-- 
Newberry v. Harris, 153 So. 901. 
114 Fla. 379. 

Mo.—State V. Cooper County Ct, 64 
Mn. 17« 

31. Cal.—Roma Macaroni Factory v. 

• Gtambastlani, 27 P.2d 371, 219 Cal. 

436—Brougrher v. Board of Public 
Warka of City and County of San 
Francisco, 290 P. 140, 107 Cal.App. 
15—Jones v. Keyes, 2X9 P. 464, 63 
Cal.App. 649. 

38 C.J. p 827 note 2. 

32. Ala.—^Liewis v. Gerald. 181 So. 
S06, 236 Ala. 91, followed in Gerald i 
V. L«wi8, 181 So. 309. 236 Ala. 103. | 

Cal.—Druramey v. State Board of | 
Fnneral Directors and Embalmers, I 
87 P.2d 848—^Wolf r. Mulcrevy, 169 
P. 359, 35 Cal.App. 80. 

38 C.J. p 827 note 4. 

3% Kax}.—State v. Breeae, 15 Kan. 
123. 


Neb.—State v. Fillmore County, 49 
K.W. 769, 32 Neb. 870. 

31. Xeb.—State v. Chase County 
School Dist, No. 2*4, 56 N.W. 791, 
3S Neb. 237—State v. Lincoln Gas 
Co.. 56 N.W. 789, 38 Neb. 33. 

35b Mo.—State v. Lesueur, 29 S.W. 

278, 126 Mo. 413. 

38 C.J. p 827 note 7. 

1 30. Fla.—Bishop v. Chillingworth, 
154 So. 254, 114 Fla. 286. 

15 C.J. ^ 815 note 17. 

37. Wash.—Campbell Lumber Co. v. 
Deep River Logeringr Co., 133 P. 
596, 68 Wash. 431. 

33, Ohlo.—State ex rei. Yastine v. 
City of Cincinnati, 11 N.E.2d 138, 
56 Ohlo App. 526. 

33. Ala.—Boshell v. Boshell. 118 So. 
553, 218 Ala. 320—Worthington v. 
Worthlngton, 111 So. 224, 215 Ala. 
447. 

15 C.J. p 1026 note 41. 

Xdmited JuzisdictioaL 

The Jurisdiction of the supreme 
court to revlew decisions of the 
court of appeals is limited.—^Tennes- 
»ee, A. & G. By. v. Cardon, 177 So. 

564 


[173, 285 Ala. 35, denylng certiorari 
177 So. 171, 27 Ala.App. 685. 

4a Ala.—^Wltherspoon v. State, 39 
So. 366, 143 Ala. 65—State v. Sav- 
age, 7 So. 7, 183, 89 Ala. 1, 7 L 1 .R.A. 
426. 

15 C.J. p 1026 note 43. 

41. Ala.—^Ex parte Roanoke, 23 So. 

624, 117 Ala. 547. 

15 C.J. p 1027 note 49. 

JulsdictloiL xexisoxy only 

Ala.—^Ex parte Pearson, 76 Ala,* 621. 

15 C.J. p 1026 note 48 [a]. 

Certioraxl is an approprlate reme¬ 
dy to review the decisions of the 
court of appeals by the supreme 
court under its constitutlonal power 
to superintend and control inferior 
Jurisdictions.—Slayton v. State, 173 
So. 645, 234 Ala. 9, reversing 178 So. 
632, 27 Ala.App. 422—^Ex parte Louls- 
ville & N. R. Co., 58 So. 316, 176 Ala. 
631. 

IgandainTLB 

(1) Appellate courts are impliedly 
prohiblted from exercising original 
Jurisdiction of mandamus proceed- 
ings with relation to mattera of 
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powcr whenever it appcars that an inferior court 
is guilty of usurpation or abuse of jurisdiction.'*^ 
The supreme court is not authorized to direct, 
originally, a transfer from the law to tlie equity 
docket of the Circuit court of a case in which only 
equity may afford appropriate relief, under a stat¬ 
ute contemplating original action in the trial court, 
subject lo review.^3 On appeal from a judgment 
at law the supreme court may not try the matter de 
novo but may only affirm pr reverse the judg- 
ment.'*^ 

Advisory opinions, The statute providing for ad- 
visory opinions on important constitutional ques- 
tions, which itself is not invalid as an encroachment 
of one department upon the powers of another, 
contemplates mcrely advisory opinions of the in- 
dividual justices, not of the court, binding neither 
the justices nor the department or officer requesting 
the opinion,^^ and the propriety of answering re- 
quests for advisory opinions is for the determina- 
tion of the justices, each for himself.^S The jus¬ 
tices will decline to answer a legislative inquiry 
whether a proposed act conflicts with any constitu¬ 
tional provision, such inquiry being too broad and 
indefinite.^^ 


§ 316. - Court of Appeals 

The court of appeals In Alabama has final appellate 
Jurisdiction In certain cases enumerated In the govern- 
Ing statute and supervisory controi over Inferior courtSf 
but It has no power to declare a statute unconstitutional, 
and is controlled by answers to questions certifled by It 
to the supreme court. 

The jurisdiction of the court of appeals is defined 
in the statute creating and establishing the court. 
Its prerogative is appellate only,^* but, exccpt as to 
actions involving the title to or possession of land,^^ 
it has final appellate jurisdiction, coextensive with 
the state, of ali suits at law, where the amount 
involved, exclusive of intercst and costs, does not 
exceed one thousand dollars; and the *‘amount in¬ 
volved” in actions other than detinue is deemed to 
be the amount recovered other than costs where 
there is a recovery, but the amount claimcd where 
there is no recovery.®® Furthermore the court has 
final appellate jurisdiction in habeas corpus pro- 
ceedings,®! and is also given original jurisdiction 
in the issuance of writs of quo warranto and man¬ 
damus with relation to matters in which it has ap¬ 
pellate jurisdiction, and may issuc such rcmedial 
and original writs as are necessary to g^ve it a gen- 
eral superintendence and controi of jurisdiction 


which any other court has Jurisdic¬ 
tion.—Lewls V. Gerald, 181 So. 306, 
236 Ala. 91, forohwed In Gerald v. 
Lewls, 181 So. 309, 236 Ala. 103—15 
CJ. P 1026 note 48 [c], [d]—38 C.J. 
p 827 note 1. 

(2) Supreme court exercises lim- 
ited review by mandamus of inter- 
locutory rulings of inferior courts, 
when no other review is available, 
but otherwise applicant for manda¬ 
mus must Show cleax legral rigrht to 
performance of specifle duty it ia 
imperative upon -respondent to per- 
form: hence mandamus does -not lie 
to require court of appeals to pro- 
nounce Judgment and oplnion upon 
all assignments of error argued and 
urged upon oourt of appeals in orig¬ 
inal submissipn of case.—Blackwood 
V. Maryland * Casualty CJo., 150 So. 
180, 227 Aia. 348, denylng certiorari 
150 So. 179, 25 Ala.App. 308. 

(3) Supreme court could entertfun 
motion for mandamus for the annul- 
ment of unappealable Judgment or 
decree on an appeal from the Judg¬ 
ment or decree, where motion was 
tunely made and the court had an 
authentic transcript of the record 
of the proceedings.—Castleberry v. 
Castleberry, 176 So. 87, 235 Ala. 266 
—^Bx parte McDermott, 141 So. 669, 
224 Ala. 684. 

(4) But the court will not con- 
sider petition for mandamus Where 
fUll record acted on by trial court 
was not before It.—Ex parte Moore, 
164 So. 210, 281 Ala. 209. 


(6) Nor will a writ be granted 
when motion is not presented on 
transcript paper In suitable form 
for binding as required by Supreme 
Court Kules, rule 36.—Ex parte 
Wood, 110 So. 409, 215 Ala. 280— 
Aust V. Sumter Farm & Stock Co., 
96 So. 872, 209 Ala. 669. 

(-6) Court might not conslder pur- 
ported copy of pleadings, decree of 
reference, testimony, and report of 
register without certifteate of regis- 
ter that it is copy in absence of 
agreement, and the fact that parties 
admit that exoeptions were ftled and 
overruled is insufficient, where rec¬ 
ord does not show them or show ref¬ 
erence to evidence.^—^Bx parte Wood, 
supra. 

FroMbitioiL 

The state, with the attomey gen- 
eral as relator, may by petition for 
prohlbitlon Invoke the supervisory 
powers of the supreme court over 
infenor courts; and such inferior 
courts need not be flrst moved to 
avoid the subject of eomplaint.—^Ex 
parte State, 75 So. 327, 200 Ala. 15. 

Al<u—Ex pexte Burch, 184 So. 
694, 286 Ala. €62. 

48. Ala»—Clabome v. Nichols, 86 So. 
416, 294 Ala- 282. 

44. Ala.—^Vandlvcr v. American Oan 
Oo., 67 So. 299, 190 Ala. 862. 

45. Ala.—^In re Opinions of the Jus¬ 
tices, 96 So. 487. 209 Ala. 593. 

46b Ala.—^In re Opinions of the Jus- 
Uoes, 148 So. 107. 226 Ala. 665. 
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47. Ala.—In re Opinions of the Jus¬ 
tices, 145 So. 481—In re Opinion 
of the Justices, 118 So. 584, 216 
Ala. 469. 

4C. Ala.—Tlelding v. State, 125 So. 

203. 23 Ala.App. 335. 

49. Appeal In wiXl eontest proeeed- 
ing involving, incidentally, title to 
land, is not within Jurisdiction of 
court of appeals, and hence auto- 
matfcally transferablo to supreme 
oourt, under statute.—Gllllland v. 
Dobbs. 174 So. 784. 234 Ala. 364. 

Suit for BtrstutOTy penalty for eut- 
ting trees and for damages for tres- 
pass quare clausum, fregit involved 
the. title to or possession of land, 
and the court of appeals had no Ju¬ 
risdiction, 80 that its Judgment was 
coram non Judice.—Holloway v. Hen- 
derson Lumber Co.. 82 So. 344, 203 
Ala 246, quaishing Sl So. 867. 17 Ala. 
App. 89. 

5(X Sffeot of set-off 

Court of appeals had Jurisdiction 
of appeal from Judgment for six 
hundred thirty-six dollars and nine- 
ty-ftve cents in action to recover li- 
cense tax which had been improperly 
oollected, notwithstandlng amount 
involved including defendanfs plea 
of set-oit would have been over one 
thousand dollars.—City of Prlchard 
V. Harold. 186 So. 504. 237 Ala 277, 
-denying certiorari 186 So. 499, 28 
AlaApp. 235. 

61. Ala—Cross v. Wlllis, 182 So. 
480, 28 AlaApp. 271. 
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inferior to it and in mattcrs over which it has final 
ap^K^llatc jurisdiction/’- Its jwrisdicison in cases of 
fehjny, where the punishment has hcen fixed at 
twenty years or «r.der, dt^es not anlhorize it to pass 
on a motion to afHmi on a certincate of appeal 
showing that defendant was convicted of murder 
and sentenced to life imprisonment.*'® Under the 
express requirement that, before striking down any 
statute not prcviously nallificd by the supreme court, 
the question as to its validity miist bc submitted to 
the supreme court, the court of appeais is without 
power to dcclare a statute unconstitational,®^ but 
it is only where the court of appeais considers a 
statute unooastitutional, and not when it holds the 
statute constitutional, that it is required to certify 
the question for determination by the supreme 
court.®^ WTicn the supreme court decides the ques¬ 
tion and certxfics its response thereto to the court 
of appeais, it is within the jurisdiction of the lattcr 
to procecd to final judgpnent in the cause under 
the statute as construed by the supreme court.®® 
The supreme court*s response to any question cer- 
tified to it by the court of appeais is controlling and 
conclusive on the lattcr court,and becomes the dc- 
cision of the court on such question.®* Where 
there is a supreme court decision on a certain 
point, the court of appeais should follow it, in ac- 
cordance with the nile stated supra § 197, and 
should not certify the case to the supreme court so 
as to give it an opportuxiity to change its deci¬ 
sion.®® 

§ 317 . Circuit Courts 

Circuit courts In Alsbams hsvs sppeffsto Jurlsdlc- 


tlon of civll aetions cognizable before a justice of the 
peace, and, subject to some limitatione, general euper. 
intendence over ali Inferior Jurisdictione. 

The Circuit courts have bcen given appellate ju¬ 
risdiction of all civil aetions cognizable before a 
justice of the peace, and in such other cases as may 
be provided by law, and may excrcise a general 
supcrintendence over all inferior jurisdictions.®® 
It has no power, however, to mandamus a probate 
judge of a county in another judicial district,®^ and 
cannot issue a supersedeas to an exeeution of the 
probate court although it has power to issue a man¬ 
damus to it.®2 

§ 318. Azizona 

Under the ArIzona constitution, the supreme court 
has certain original jurisdiction as well as appellate and 
revisory powers. 

The jurisdiction and powers of the supreme court 
of Arizona are defined in the state constitution. 
The court has original jurisdiction to issue writs 
of habeas corpus and of quo warranto and man¬ 
damus as to all state officers;®® but it has no origi¬ 
nal jurisdiction to fix the statutory attomey^s fees 
of the industrial commission when recovering an In¬ 
surance premium from an employer.®^ It has ap¬ 
pellate jurisdiction in all aetions and proceedings,®® 
except that its appellate jurisdiction does not ex- 
tend to civil aetions at law for the recovery of 
money or personal property, where the original 
amount in controversy, or the value of the prop¬ 
erty, does not exceed the sum of two hundred dol- 
lars,®® unless the action involves the validity of a 
tax, impost, assessment, toll, municipal fine, or 


sa. Xsadftnms 

(1> Court of appeuls hmd Juris- 
diction to isBue wrtt ot mandamus 
oompelllng Judge to set asfde an or- 
der dtrectlng prtaoner^s retum from 
eounty JaU locatcd in another divl- 
alon, although prisoner was charged 
wlth murder in Urat degree, court'8 
jurisdiction in felony cases hehig 
flxed by **pualfihment flxed,” and not 
by charge made.—Ex parte State ex 
riU Shirley, 103 So. SS, 20 Ala.App. 
473. 

(2) Mandamus to compel tiial 
court to vacate order might he made 
on motion docket. where cause vas 
pending In reviewing tribunal, and 
adverse party was given due notlce. 
—Eat parte Sovereign Camp, W. O. 
W.. 104 So. 300. 30 Ala-App. 631. cer¬ 
tiorari denied Ex parte Qay, tOi So. 
foe. 213 Ala. 411. 

Wztt of pzoblWttoA 

Ala.—State v. Guteter, 77 Bo. 443. 16 

Ala.App. 203. 

BH Ala.—Holmes v. State, 70 So. 

H2,14 AlaJkpp. 661. 


3A Ala.—^Hayes v. State. 128 So. 
774, 23 Ala.App. 624. «ertlorari de- 
nied 12$ So. 776. 221 Ala. 380. 

65L Ala.—G. T. Wofford OIl Co. v. 
Burgin. 66 So. 931, 11 AlCLApp. 477. 

56L Ala.—Goolsby v. State, 104 So. 
901, 213 Ala. 351—Goolsby v. State, 
104 So. 006. 20 Ala.App. 654. 

57. Ala.—^Lashley v. State. 180 So. 
720, 28 Ala.App. 86, certiorari de¬ 
nied 180 So. 724, 236 Ala. 28— 
Smith V. State. 136 So. 266, 24 Aku 
App. 412. conforming to answers 
to oertified qestions 136 So. 265, 
223 Ala. 11, and reyersed on other 
grounds 136 So. 270, 233 Ala. 346— 
Mars V. State, 129 So. 3X4, 28 Ala. 
App. 600. 

58. Ala.—Speer v. State, 177 So. 162, 
27 AUuApp. 570, certiorari denied 
177 So. 167. 235 AlflL 46. 

68. Ala.—^Illinois Cent, R. Co. v. 
Kilgore, 67 So. 707, 12 Ala.App. 
368b certiorari denied 67 So. 1002. 
191 Ala. 671, 


eo. Probate matters 

Ala.—McXCenzie v. Jensen, 70 So. 678. 
195 Ala. 36. 

Review of inferior courts sce supra 
5 250. 

61. Ala.—Dunbar v. Frazer. 78 Ala. 
529. 

02. Ala.—^Ex parte Peterson. 33 Ala. 
74. 

03. Arlz.—State v. Jones. 137 P. 644, 
15 Ariz. 215. 

15 C.J. p 1027 note 70. 

04. Arlz.—^Industrial Commission v. 
Arizona Power Co.. 297 P. 452. 38 
Ariz. 44. affirmlngr 295 P. 305, 37 
Ariz. 425. 

05. Ariz.—^Fancher v. Mohave Super. 
Ct., 138 P. 20. 16 Ariz. 276—Sher- 
man v. Goodwin, .135 P. 719. 15 
Ariz. 47, 

60. Ariz.—State v. Sapp, 135 P. 718, 
Arlz. 24—^Tyler v. Graham 
County. Fifth Judicial. Dist. Ct. 
128 P. 316. 14 Ariz. 6. 

AineudTnent of oomplaint 
Complaints in justice court havlng 
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statute.®^ It has power to issue all writs necessary 
and proper to the complete exercise of its appel¬ 
late and revisory jur-isdiction,®» and accordingly may 
issue writs of mandamus,69 prohibition,70 and cer¬ 
tiorari,'^^ provided the case is within its appellate 
jurisdiction and the issuance of the writ is neces¬ 
sary for the complete exercise of its appellate and 

revisory jurisdiction.72 

§ 319. Arkansas 

Appellate jurisdiction in the state of Arkansas 
is vested in the supreme court and Circuit courts, 
whose respective powers are considered in detail 
infra §§ 320-321. 

§ 320. - Supreme Court 

Except for a llmfted original Jurisdiction In the Is¬ 
suance of writs of quo warranto, the supreme court 


§ 320 

of Arkansas has appeHata and supervisory jurisdiction 
only. 

The jurisdiction and powers of the supreme court 
of Arkansas are defincd by the constitution. Ex¬ 
cept in cases otherwise provided by the constitu¬ 
tion, the supreme court has appellate jurisdiction 
only.73 It has also a general superintending con- 
trol over all inferior courts of law and equity,"^^ 
that is, over the circuit and chancery courts 
it has no power to supervise or control the action 
of courts inferior to the circuit court except by 
reaching back through the decisions of that court.'!'® 
In aid of its appellate and supervisory jurisdic- 
tion,'^'^ the supreme court has power to issue writs 
of certiorari,habeas corpus,prohibition,*® man¬ 
damus,«i quo warranto,62 and other remedial 
writs and its judges severally have power to is¬ 
sue any of the aforesaid writs to preserve the status 


C0VBT8 


sought to recover aggregate amount 
of two hundred thlrty-nine dollarp 
and. ninety-nlne cents, and complaint 
having been amended, after consoll- 
datlon of cases In superior court, to 
reduce amount to two hundred dol- 
lars, plaintilf would not have been 
allowed recovery in any greater sum. 
80 that “orig'nal amount in contro- 
versy,” within Const art 6 5 4, con- 
ferring appellate Jurisdiction on su¬ 
preme court, does not exceed two 
hundred dollars. and appeal must be 
dlamlssed.—^Arirona Eastem R. Co. 
V, Hinton, 179 P. 968, 20 Ariz. 266. 
Bdduotion of assessinexit 
On a county’s appeal from a judg- 
ment bf the county superior court 
reduclng an assessment so as to re¬ 
duce a tax levy of four hundred and 
eighty-four dollars by one hundred 
and flfty-seven dollars, where the 
whole assessment was questioned, 
the amount in dispute is within the 
supreme court^s Jurisdiction.—^Mo- 
have County v. Stephens, 149 P. 670, 
17 Ariz. 166. 

07. Aria—^Tyler v. Graham County, 
Pifth Judicial, Dist. Ct, 128 P. 316, 
14 Ariz. 6. 

OBi Arla—^Powers v. Santa Cruz 
County Superj Ct., 138 P. 21, 16 
Ariz. 275—^Fancher v. Mohave 
County Super. Ct., 138 P. 20; 16 
Anz. 276. 

60i Ariz.—^Terrltory v. Galnes, 98 P. 

281, 11 Aria 270. ' 

16 C.J. p 1027 note 79. 

TOi ApplloatloiL of straagers to pro. 
ceedlng 

Supreme court has Jurisdiction ’to 
issue writ ag^nst further action by 
^ge of superior court in cause of 
which supreme court has appellate 
Jurisdiction, on appllcation of per- 
sons beneflcially interested in sub- 


I Ject matter, although they are stran- 
I gers to proceeding.—Conkling v. 
Crosby, 239 P. 50S, 29 Ariz. 60. 
Dlsoretlon of court 
Even though superior court is act- 
ihg without Jurisdiction, it Is dls- 
cretlonary wlth supreme court as to 
whether a writ of prohibltion shall 
be granted, particularly where it ap- 
peara that the complsiining parties 
have an adequate remedy by appeal, 
and that the equities are such that 
an Injustlce will be done by grant- 
Ing it. That munlcipal offlclals sum- 
marily abated nuisance withojut no- 
tice and hearing dld not indicate 
that officiale acted so arbitrarily as 
to Justify the court in exerclsing its 
discretion by refusing to issue writ 
of prohibltion restralnlng superior 
court from grantlng an injunctlon. 
—^Hlslop V. Rodgers, Ariz., 92 F.2d 
627, 

71. Ariz.—^Faucher v. Mohave Coun¬ 
ty Super. Ct., 138 P. 20, 16 Ariz. 
276—^Powers v. Santa Cruz County 
Super. Ct.. 138 P. 21, 16 Ariz. 275. 

72, Ariz.—^Fancher v. Mohave Coun¬ 
ty Super. Ct-, 138 P. 20, 15 Ariz. 
276—^Powers v. Santa Qruz County 
Super. Ct, 138 P. 21, 16 Arlr. 275— 
State V. Sapp, 136 P. 718, 15 Ariz. 
24. 

•73. Ark.—Cole v. Cole, 270 S.W. 593 
—^Road Improvement Dist No. 4 
of Prairie County v. Moblesf, 233 
S.W. 929, 160 Ark. 149. 

15 C.J. p 1027 note 86. 

74. Ark.—^Road Improvement Dist. 
No. 4 of Prairie County v, Mobley, 
suprSL—^Ferguson v, Martineau, 171 
S.W. 472, 115 Ark. 317, Ann.Cas. 

' ldl6E 421. 

75. Ark.—^Ex parte Dame,. 259 S,W. 
754, 162 Ark. 382. 

76b 'Ar]i>—Ex parte Dame, supra— 
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Featherstone v. Folbre, 88 S.W. 
554, 75 Ark. 510. 

15 C.J. p 1027 note 86 [a], p 1028 
note 95 [aj. 

77. Ark.—Howell v. Todhunter, 26 
S.W.2d 21, 181 Ark. 250—Road Im¬ 
provement Dist No. 4 of Prairie 
County V. Mobley, 233 S.W. 929, 
160 Ark. 149. 

78. AppUoakboa treated as for oerUo. 
rari 

Application for prohibltion to re- 
strain chancellor from enforclng or- 
der, made without Jurisdiction but 
already entered, was not technically 
proper, but supreme court treated 
appllcation as one for writ of certi¬ 
orari and granted writ quashing or- 
der,—Wasson v. Dodge, 94 S.W.2d 
720, 192 Ark. 728. 

79. Ark.—State v. Williams, 133 S. 
W. 1017, 97 Ark. 243. 

80. Ark.—Jones v, Coffln, 131 S.W. 
873, 96 Ark. 332. 

81. Ark.—^Ex parte Conway, 4 Ark. 
[ 802. 

15 C.J. p 1028 note 96. 

Mandamus to derk 

Mandamus from supreme court In 
'aid of its appellate jurisdiction Is 
appropriate remedy .to spur clerk to 
performance of duty to prepare com¬ 
plete transcript of record in his of¬ 
fice.—^Knlght v. State, 43 S.W.2d 
1075, 184 Ark. 9D5—Bell v. Rice, 35 
S.W^.2d 88, 183 Ark. 105—Barstow v. 
Pine Bluff, M. & N. O. Ry. Co., 16 
S.W. 574, 64 Ark. 661. 

83. Ark.—Louisiana & Northwest R. 
Co.. v. Statfe, 88 S-W. 659, 75 Ark. 
436. 5 Ann.Cas.'637. 

‘8^ Ark.—HoweU v. Todhunter, 25 
‘S.W.2d 21, 181 Ark. 250—^Jones v. 
Lilttle Rock, 26 Arkl 284. 

15 CJ, p 1028 note 98. 
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§ 321 

quo pcnflinjc; app«*al.^^ A provssSon of thc constitu- 
tion j^ivcs the conrt powcr, in the exerci'?t‘ of origi- 
nal juris^Iictir.n, t<* issue writs of quo warranto 
to the Circuit jiulgcs and chancellors, and to offi- 
ccrs of po!itic.il C(>rporalion>, whi.*n the question in- 
volvcd is thc iCga! existence of such corporations; 
but the original jurssJiction of the court is confined 
strictly to the issuance of writs of quo warranto in 
thc tw'o classes of cases just named^s 

§ 321. -Circuit Courts 

The Circuit courti of Arkansat exerclse tuperlntend- 
Ing controt and appellate jurisdiction over Inferior courts. 

The appellate jurisdiction and powcrs of the Cir¬ 
cuit courts of Arkansas are defined in the constitu- 
tion. Such courts excrcise superintending control®® 
and absolute appellate jurisdiction over certam in¬ 
ferior courts,®'^ but acquire only such jurisdiction as 
the inferior court had.*® The statute authorizing 
transfers of causes from the Circuit to the chancery 
court, or vice versa, apply only to actions which 
originate in one or thc other of those courts, and 


confer no authority for the transfer of a case ap* 
pealed to the Circuit court from one of the inferior 
courts.®® 

§ 322. Califomia 

Appellate jurisdiction in the state of Califomia is 
vested in the supreme court, the district courts of 
appcal, and the superior courts, whose respective 
povrers are considered in detail infra §§ 323- 

325. 

§ 323. — Supreme Court 

The supreme court of Califomia has such Jurisdiction 
and powers as are conferred upon it by the constitution, 
Including appellate Jurisdiction In certain cases, power 
to Issue writs necessary to the complete exercise of Its 
appellate Jurisdiction, and power to transfer and hear 
causes pending In the district courts of appeal. 

The jurisdiction and powers of the supreme court 
of Califomia are exclusively conferred by the state 
constitution.®® The supreme court has appellate 
jurisdiction in all cases in equity,®! except such as 


Oft. Ark.—Cirr v. State, 122 S.W. 

631. 93 Ark. SS5. 

13 CJ. p 102S note 2. 

SSb Ark.—Carr v. State, 123 S.W. 

631, 93 Ai-k. 5S5. 

15 C.J. p 1028 notes 3-5. 

Vo ozlfflnal Jurlsdictloxi 

(1) To appolnt commlssloner to 
sell lands to satisfy judffment lien. 
—Sh<*phard v. Hopson, 86 S.W.2d 30, 
191 Ark. 284. 

(2) To corapel clerk of Inferior 
court to put judsrrnent or decree on 
record.—McConnell v. Bourland, 299 
S.W. 44. 175 Ark. 253. 

(3) To compel Circuit conrt ste- 
nogrrapher to perform his duty, he 
beinff accountable to Circuit court. 
—Kaight v. State, 43 S.W.2d 1076, 
1S4 Ark. 995—Bell v. RIce, 35 S.W.2d 
88, 183 Ark. 105. 

(4) To compel lower court^s ste- 
nographer to deliver transcript of 
notes in forma pauperia—Reynolds 
V. Union Bank & Truat Co., 30 S.W. 
2d 218. 182 Ark. 495. 

(5) To consider application on re- 
hearinsr for new trlal on main issue 
on account of newly discovered evl- 
dence. in dlvorce case tried de novo 
on record made below, and which 
waa reversed as to bne issue.—Cole 
▼. Cole, 270 S.W. 593. 168 Ark. 381. 

(6) To inquire beyond the record 
made by the lower court.—Road Im- 
provement Bist. No. 4 of Prairie 
County V. Hobley, 233 S.W. 929, 150 
Ark. 149. 

(7) To Issue mandamus to compel 
warden to summon Jury to inquire 
into prisoner*8 insaaity.—^Howell v. 


Todhunter, 25 S.W.2d 21. 181 Ark. 
250. 

(8) To do other things see 15 C.J. 
p 1028 note 5 £a]. 

£B, ISTature of snpexintendlnff con- 
trol 

Ark.—Carnali v. Crawford County, 
11 Ark. 604, overrulingr Levy v. 
Lychinski, 8 Ark. 113, Ex parte 
Anthony, 5 Ark. 358. 

! 87, Ark.—Carnali v. Crawford Coun- 
j ty, 11 Ark. 604. 

I 15 C.J. p 1028 notes 7-14. 

Revlew of proceedingrs of inferior 
courts see supra S 252. 

Prohato court 

Ark.—Himes v. Sharp, 184 S.W. 431, 
123 Ark, 61—^Levy v- Lychinski, 8 
Ark. 113. 

15 C.J, p 1028 note 9. 

88L Ark.—^Williamson v. Killough, 
46 S.W.2d 24, 185 Ark. 134—Allred 
V, Grifflth, 1 S.W.2d 65. 175 Ark. 
926—Washington Pire Ins. Co. v. 
Hogan, 213 S.W. 7. 139 Ark. 130, 
5 A.L.R. 1685—Price v. Madison 
County Bank, 118 S.W. 706, 90 Ark. 
195—Pride v. State, 13 S.W. 136, 
53 Ark. 502. 

89. Ark.—^Mclain v. Brewington, 
211 S.W. 174, 138 Ark. 167—Brown- 
fleld V. Budley E. Jones Co., 136 
f VV. 664, »S Ark. 495—Jackson v. 
Qorman, 66 S.W. 34$, 70 Ark. 88. 

90. Cal.—^People v. McKamy, 143 P. 
762, 168 CaL 531—^Ex parte People, 
1 CaL 85. 

15 C.J. p 1028 notes 15 [aj, 16 [aj, 
p 1029 note 31 CdJ. 

Exoepttotts and quallfloatloxui 

(1) Although the constitution does 
not enumerate special proceedings, 
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such proceedings are appealable to 
the supreme court where statutes so 
provide.—Morton v. Broderick, 60 P. 
644. 118 Cal. 474—Rlsdon v. Prewett, 
97 P. 73, 8 Cal.App. 434—16 C.J. p 
1028 note 16 [c], [dj. 

(2) Appellate Jurisdiction in cases 
of mandamus exists, even though the 
constitution contained no provision 
therefor.—^Palache v. Hunt, 2 P. 246, 
64 Cal. 473. 

(3) The supreme court has ,appel¬ 
late Jurisdiction over an election con- 
test.—^Lord v. Dunster, 21 P. 866, 79 
Cal. 82—^Knowles v. Tates, 33 Cal. 
82. 

(4) But it has been held that ap¬ 
pellate Jurisdiction of supreme court 
over election contests arises only 
after transfer to supreme court ia 
manner provided by law.—McClin- 
tock V. Abel, 68 P.2d 273, 21 Cal.App. 
2d 11. 

91. Cal.—In re Sutter-Butte By- 
Pass Assessment No. 6 of Sacra¬ 
mento & San Joaquin Drainage* 
Dist., 213 P. 974. 190 Cal. 632— 
Gunder v. Superior Court in and 
for Riverside County, 279 P. 822,. 
100 CaLApp. 334—^Koch v. Speed- 
woll Motor Car Co., 140 P. 698, 
600, 24 CaLApp. 123. 

15 C.J. p 1029 note 17. 

Pxooeedlng eqnltahla in naturs 
A thlrd party claimanfs appeal 
from adverse Judgnment, in proceed- 
ing to recover personalty allegedly 
unlawfully seized upon writ of exe- 
oution, was properly taken to the 
supreme court, alnee proceeding was. 
equitable In nature.—^Pulton v. Webb,. 
72 P.2d 744, 9 CaL2d 726. 
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arise in justices’ courts;®^ in ali cases at law 
which involve the title to or possession of real es- 
tate or the legality of any tax, impost, assessment, 
toll or municipal fine,®^ in actions to abate or pre- 
vent a nuisance,®® and in all such probate matters as 
may be provided by law,^® also, on questions of law 
alonc, in all criminal cases where judgment of 
death has been rendered,®*^ in addition to which it 
has power to issue writs of inandamus,^* cer- 


§ 323 

tiorari,9J* prohibition,^ and habeas corpus,2 and all 
other writs necessary to the complete exercise of its 
appellate jurisdiction but the court will not ordi- 
narily entertain a petition for a writ affecting a 
pending proceeding which is appealable to the dis- 
trict court of appeal.^ The supreme court will not 
entertain applications in original procecdings in 
cases in the district court of appeals unless and un- 
til the cause be transferred to the supreme court.® 


2 )ivoxce 

The supreme court has appellate 
jurisdiction of actions of divorce.— 
Sharon v. Sharon, 7 P. 456, 8 P. 709, 
67 Cal. 185. 

Sa. Cal.—Edsall v. Short 55 P. 327, 
122 Cal. 533. 

15 C.J. P 1029 note 18. 
sa Cal.— Tannahlll v. Superior 
Court of Orangre County, 209 P, 
77, 58 Cal.App. 623. 

15 aJ. p 1030 note 19. 

M. CaL— People v. Horsley. 4 P. 
384, 65 Cal. 381—Keech v. Joplin, 
101 P. 417. 9 CaLApp. 217. 

15 C.J. P 1029 notes 19, J!0. 

Fxocdedinir to TaUdate assescment 
by a drainage district, beingr one to 
establish the validity of an assess¬ 
ment, is a “case*' and not a “speclal 
proceedingr,*’ and the supreme court 
has Jurisdiction of an appeal from a 
Judffment therein by Const. art 6 S 
4, conferringr on the supreme court 
appellate Jurisdiction in all cases in 
eQuity and in all cases at law, which 
involve the legality of any tax, as¬ 
sessment, etc., notwithstanding the 
statute forbids an appeal,—^In re Sut- 
ter-Butte By-Pass Assessment No. 
6 of Sacramento & San Joaquln 
Drainage Dlst., 213 P. 974, 190 Cal. 
532. , 

0.vll oases only. 

A fine for wrongfully collecting 
toll is not within the appellate Ju¬ 
risdiction of the supreme court, the 
constitutional provision referring 
only to civil cases, as distingruished 
from criminal cases.—^People v. 
Johnson, 30 Cal. 98. 

Oonstitutlonality of aot denying ap¬ 
peal 

Act of 1868, as amended by Act of 
1870 relating to modiflcation of the 
grades of certain streets of San 
Francisco, so far as providing that 
the Judgment of the Circuit court on 
the report of commlssioners shall be 
flnal and conclusive and thiis pro- 
hibitlng an appeal, is not unconstltu- 
tional as violating the constitutional 
provision conferring appellate Juris¬ 
diction on the supreme court, such 
proceeding being a special proceed¬ 
ing and not a case at law.—^Hough- 
ton’s Appeal, 42 Cal. 35. 

Vader the original constitutional 
provision, the court also had Juris¬ 
diction in all cases at law in which 


the demand. exclusive of Interest, or 
the value of the property in contro- 
versy, amounts to three hundred dol- 
lars.—^Aronson v. Levison, 83 P. IB-*, 
148 Cal. 364—15 C.J. p 1029 note 21. 
95. Cal.—Randall v. Preed, 94 P. 
1056, 7 Cal.App. 663, transferred, 
see 97 P. 669, 154 CaL 299. 

15 C.J. p 1029 note 24. 

93. Cal.—^Keller v. Pranklin, 5 Cal. 
432. 

97. Application to prove ezoeptions 
Cal.—People v. La Pique, 98 P. 257, 
154 Cal. 618—People v. La Pique, 
App., 98 P. 868. 

16 C.J. p 1029 note 26 [a]. 

9S. Cal.—^Koma Macaroni Factory 
V. Giambastiani, 27 P.2d 371, 219 
Cal. 435—Dufton v. Daniels, 213 P. 
949, 190 Cal. 677. 

16 C.J. p 1029 note 27. 

Mandamus held to lio 

(1) P*om supreme court to court 
of appeal.—Stout v. Parwell, 295 P. 
47, 111 CaLApp. 31, denying motion 
285 P. 836, 103 Cal.App. 471, rehear- 
ing denied 286 P. 471, 103 Cal.App. 
471, 

(2) To determine whether superior 
court had Jurisdiction to remove a 
trustee.—^Middlecoff v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 31 P.2d 200, 220 Cal. 410. 

Other constitutional provizlons 

The supreme court is not deprived 
of Jurisdiction to entertain a peti¬ 
tion for mandamus to compel the 
secretary of state to refraln from 
submitting a purported initiative 
measure to the electors, hy consti¬ 
tutional provisions reserving to the 
people the power to propose laws 
and amend the constitution by initia¬ 
tive process, or hy provision relat¬ 
ing to the separatlon of powers.— 
Epperson v. Jordan, 82 P.2d 446, 12 
Cal.2d 61. 

99. Cal.—Roma Macaroni Factory v. 
Giamhastiani, 27 P.2d 371, 219 Cal. 
435—^Tyler v. Houghton, 25 CaL 
26. 

1. Cal.—^Roma Macaroni Factory v. 
Giambastiani, 27 P.2d 371, 219 Cal, 
43S—Collins v. Superior Court of 
City and County of San Francis¬ 
co, 81 P. 609. 147 Cal. 264—Tyler v. 
Houghton, 25 Cal. 26. 

CaL—^Tyler v. Houghton, supra. 
3. CaL—Roma Macaroni Factory v. 
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Giambastiani, 27 P.2d 371, 219 Cal. 
435. 

15 C.J. p 1029 note 31. 

Xajnnctlon 

Supreme court does not possess 
original Jurisdiction in injunction 
matters, and will not grant tempo- 
rary injunctive relief pending appeal 
from orders denying injunction.— 
McCann v. Union Bank & Trust Co. 
of Los Angeles, CaL, 47 P.2d 283, 
285, overruling Martin v. Rosen, 38 
P.2d 855, 2 Cal.App.2d 460—16 C.J. 
p 1029 note 31 [c]. 

Writ of exxor 

(1) A writ of error lies to bring 
a case to the supreme court only 
where no appeal or other reviewing 
remedy has been provided.—Sacra¬ 
mento, etc., R. Co. V. Harlan, 24 Cal. 
334—Haight v. Gay, 8 Cal. 297, 68 
Am.D. 323—Mlddleton v. Gould, 5 
Cal. 190. 

(2) Where the state constitution 
conferred appellate Jurisdiction on 
the supreme court, and the legisla- 
ture authorlzed the court to issue 
all writs necessary to the exercise 
of its i>owers, but provided no rem¬ 
edy by appeal. the case could be 
brought to the court by writ of er¬ 
ror.—^Ex parte Thistleton, 52 Cal. 
220—Adams & Co. v. Town, 3 Cal. 
247. 

(3) Likewise. where the supreme 
court was by the constitution invest- 
ed with appellate Jurisdiction in all 
cases where the matter in dispute 
excoeded a specided sum, and was 
authorized to issue process neces¬ 
sary to the exercise of thls Juris¬ 
diction, a writ of error was a prop- 
er and necessary writ where no oth¬ 
er iuv*ewing process had been au¬ 
thorized by statute to carry out the 
constitutional provision.—^Adams & 
Co. v. Town, supra. 

Cal.—Collins v. Superior Court 
of City and County of San Fran¬ 
cisco, 81 P. 509, 147 Cal. 264. 

5, Cal.—City of South Gate v. City 
of Los Angeles, 68 P.2d 1288, 6 
CaL2d 693. 

Denial of appUcation. below 

Application to supreme court 

would be denied, where it appeared 
that petitioner*8 similar application 
to district court of appeal thereto- 
fore had been denied, petitionei^s 
remedy being by application for a 
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Cases whsch mwst bc clccidc".] by tht* supreme court 
bccaitse ni» fithcr court h.^*s jurit^diciion are so nu- 
mcrous that it cannut f^ruinarily take up original 
procee<li:igs of vvhich there is concurrent jurisdic- 
tion with anothcr court,^ hencc ai>plication for writs 
of mandamus, certiorari, prohibition, or procedendo 
shi’mld ordinarily be made lirst to superior court, 
unkss directed to the court itself,* although the su¬ 
preme court wSn exercise jurisdiction where some 
emergency exists or public weifare is involved.® 
The C‘jurt has no jurisdiction of a motion whose 
object is to obtain advice as to whether a propo‘sed 
act wouid constitute a violation of an injunction 
issucd pending an appeal;® and the court will not 
entertain originally a motion to rccall a remittitur 
issued in due course by the district court of ap- 

Transfer frotn disfrici court of appeal The su¬ 
preme court has power to order any cause pending 
before a district court of appeal to be heard and de- 
termined by itself,!^ it being within the discretion 
of the supreme court whether a case shall be re- 
inoved.^2 It has been said that the provisions of 


the constitution giving the supreme court in banc 
power to rehear any “cause” decidcd in depart- 
ment^3 and authorizing the supreme court to trans¬ 
fer any “cause” to or from the district court of ap- 
peal,l^ have always been understood as applying 
to any matter, regardlcss of its character; but 
the supreme court has no power thereunder to trans¬ 
fer to it a proceeding in habeas corpus initiated in 
a district court of appeal after decision thereof,!^ 
and a statute authorizing a hearing in the supreme 
court of habeas corpus proceedings in criminal cases 
prosecutcd by indictment or Information is inap- 
plicable where the charge was prosccuted by com- 
plaint.^^ 

While a petition for transfer will be granted for 
good cause,the supreme court will not necessarily 
exercise its power to order a transfer to it in the 
absence of an emergency requiring an immediate 
decision by the highest court nor will it order 
the transfer of a case solely for the purpose of re- 
viewing the exercise of a discretionary power of 
a district court of appeal .where the matter was 
never in any way suggested to that court,or to 


transfer and hearinr in supreme 
court on such petition, and not by 
an origrinal appHcatlon.—^Linstead v. 
Superior Court in and for Mendocino 
County. 60 P.2d 260, 7 Cal.2d 347— 
Paige Co. of Xorthem Cilifomia v. 
Superior Court in and for Humboldt 
County, 231 P. 344, 104 Cal. 7S5—16 
C.J. p 1029 note 29 [a]. 

6. Cal.—Horna Uacaroni Factory ▼. 
Giambastlani, 27 P.Sd 371. 219 Cal. 
436—Jones v. Keyes. 219 P. 464, 
tX Cal.App. 649. 

15 CJ. p 1029 note 27 tbj. 

7. CaL—Drummey v. State Board of 
Funeral Dlrectors and Sbnbalmers, 
87 P.2d 648—Roma Macaroni Fac- 
tory V. Qiambaatianl, 27 P.2d 871, 
819 Cai, 415—Brouirber v. Board of 
Public Worka of City and County 
of San Franeiaco, 260 P. 140, 107 
CaLApp. 15. 

88 CJ. p 627 note 3. 

B, CaL—Roma ICacaroni Pactory v. 
Giambaattani. 27 P.2d 871, 219 Cal. 
435. 

9, Cal.—Tltle Ins. & Tnist Co. v. 
Califomia Dev. Co., 162 P. 663, 171 
CaL 223. 

FEcUtious or unnecessary controver- 
sles and auestions generally see 
▲cttons f 17. 

Vk Cal.—^Heronx Atehison, T. & 

a F. Ry. Co.. 93 P.2d 605, denyinr 
tnmfsr, soe App., 86 P.2d 841, 
denyin^ motion 82 P.2d 620, 26 Cal. 
App^8d 401, tiansferred to 94 P. 
M88». 

M wam on- te zols 

Wbsa the subieet matter of a mo- 
tlon ia pecttUarly within the prov- 


ince of the district court of appeal 
flnally to decide and it appears that 
that court has regularly pursued its 
authority. Its action should be 
I deemed final by supreme court Also 
I the district court of appeal has con- 
I trol of its own process and is in bet- 
ter position than supreme court to 
determine whether a motion to re- 
call remittitur on srounds that it 
1 has been subjected to fraudulent im- 
position, has acted improvidently 
and by mlstake, should be sprant- 
ed.—Heroux v. Atehison, T. & S. F. 
Ry. Co., supra. 

II. Cal.—Wham v. Doell, 221 P. 899. 
192 Cal. 680—^Rockrid^e Place Co. 
V. City Council of City of Oakland, 
172 P. 1110, 178 CaL 68. 

16 C.J. p 1030 note 35 [b], -p 1147 
note 77. 

la. CaL—^People v. Davis, 81 P, 718, 
147 Cal. 346. 

13. Cal.—In re Wells, 168 P- 667, 
174 Cal, 467. 

15 C.J. p 1030 note 37. 

14, Cal.—In re Wells, supra. 

Ssld properly txanafexahla 

Decision of the district court of 
appeal as to sinnullins reassessment 
of lands for Street improvements.— 
Rockridge Place Co. v. City Council 
of City of Oakland, 172 P. 1110, 178 
CaL 58. 

S30dsils8io& of dlsbasred attornsy 
(1) Application of a disbarred 
lawyer for readmlssion is a '*cause,*' 
which supreme court has Jurisdic¬ 
tion to transfer from district court 
of appeal for hearinir and determlna- 
tton by supreme court.—^In ye 0'Con- 
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nell, 250 P. 890, 199 CaL 538, 48 A. 
L.R. 1232—In re Cate, 241 P. 96. 197 
Cal, 796—^In re Stevens, 241 P. 88, 
197 Cal. 408. 

(2) Jurisdiction of supreme court 
or district court of appeal over ap- 
plication for readmlssion of dis- 
baired attomey grenerally see Attor- 
ney and Client 5 41 b (1). 

Bffect of transfer and proceedlngrs 
had thereafter see infra 49 517- 
520. 

Mode of effectinsr transfer of ap- 
pealed cases and procedure therein 
see infra S 516. 

16. Cal .—Bx parte Page, 5 P.2d 606, 
214 Cal. 850, dlsmlsslng hearing, 
App., 298 P. 178, 19 Cal.App.2d 1. 
and followed in In re Palmer, 6 
P.2d 608, 214 Cal. 792, dlsmlsslng 
hearing, App., 298 P. 179, 19 Cal. 
App.2d 6 —Bx parte Zany, 130 P. 
710, 164 Cal. 724. 

1& Cal.—Ex parte Mefferd, 6 P.2d 
71. 215 CaL 7C8—^Bx parte Page, 
5 P.2d 605, 214 CaL 360, disxnissing 
hearing, App., 298 P. 178, 19 CaL 
App.fd 1, and followed in In re 
Palmer, 5 P.2d 608, 214 Cal. 792, 
dlsmlsslng hearing, App., 298 P. 
179, 19 Cal.App.2d 5. 

17. Cal.—Whann v. Doell, 221 P. 
899. 192 Cal. 680. 

18. Cal.—^Yolo Water & Power Co. 
V. Superior Court, 188 P. 463, .181 
Cal. 33. 

19. Cal.—Cosgrave v. Donovan, 199 
P. 810, 52 Cal.App. 625, denylng 
applicatlon 199 F. 808, 52 CaLApp. 
625. 
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correct an error by the lower court which did not 
affect the resuit ,20 or where in substance and effect 
the views expressed by the district court of appeal 
in its written opinion correctly declared the con- 
clusions with regard to the question at issue that 
were reached by the supreme court .21 It has been 
held that a transfer will not be granted to the su¬ 
preme court unless an error appears upon the face 
of the opinion of the court of appeal ,22 or a doubt- 
ful or important question is presented upon the face 
of the opinion,23 but this practice is confined to ap- 
peals and does not cxtend to original proceedings 
instituted in such courts.24 

j 324 . -District Courts of Appeal 

The district courts of appeal In Callfornia have such 
appellate Jurisdiction as Is conferred upon them by the 
constltutlon, including the power to issue all writs neces- 


§ 324 

sary or proper to the complete exercise of thelr appel¬ 
late Jurisdiction. 

The j‘urisdiction of the district courts of appeal is 
defined in the state constitution. Such courts have 
appellate jurisdiction on appeal from the superior 
courts, except in cases in which appellate jurisdic¬ 
tion is given to the supreme court ,2 5 in all cases at 
law26 in which the superior courts are given original 
jurisdiction ;2T also in proceedings of mandamus,23 
certiorari,23 contesting elections,20 and in such oth- 
er special proceedings as may be provided by law;®^’ 
also on questions of law alone in all criminal cases 
prosecuted by indictment or Information, exccpt 
where judgment of death has been rendcred.32 
Such courts also have power to issue writs of man¬ 
damus,33 prohibition,34 and habeas corpus,3^ and all 
other writs necessary or proper to the complete ex- 
ercise of their appellate jurisdiction.33 An ap- 
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SH). Cal.—Carpenter v. Pacific States 
SaviniTS & Loan Co., 66 P*2d 656* 
16 Cal.App.2d 263. denylng hearing 
64 P.2d 1102, 19 CaLApp.2d 263— 
Whlte V. White, 66 P.2d 202, 11 
C3al.App.2d 670. denylng hearingr 
64 P.2d 482, 11 Cal.App.2d 570. 
m. Cal.—^Bohn v. Better Biscuits, 
80 P.2d 484. 26 Cal.App.2d 61, de- 
nyingr hearing: 78 P.2d 1177, 26 Cal. 
App.2d 61. 

32. Cal,-—Oliver v. Superior Court, 
City and County of San Prancisco, 
223 P. 668, 193 Cal. 61—Bauer^s 
Law & Collectibn Co. v, Berth- 
iaume, 132 P. 833, 21 Cal.App. 670 
—^Burke v. Maze, 101 P. 440, 10 
CalJLpp. 206—^People v. Qroves, 60 
P.2d 813, 9 Cal.App.2d 317, deny- 
ing rehearing 49 F.2d 888, 9 Cal. 
App.2d 317. 

23. Cal.—^People v. Groves, supra. 
24b Cal.—^Rockridge Place Co. v. 
City Council of City of Oakland, 
172 P. 1110, 178 Cal. 68. 

25. Cal.—^People v. McKamy, 143 P. 
762. 168 CaL 631. 

15 CJ. p 1031 note 55. 

26. Cal.—^Koch v. Speedwell Motor 
Car Co., 140 P. 698, 600, 24 CaL 
App. 123. 

15 aj. p 1030 note 41. 

Pxior to amendmeiLt of 1928, the 
court had appellate Jurisdiction in 
actions at law in which the dexnand, 
exclusive of interest, or the value 
of the property in controversy, 
amounted to three hundred dollars, 
and did not amount to two thousand 
dollars.—^People v. Pacific Gas, etc., 
Co., 143 P. 727, 168 CaL 496, Ann.Cas. 
1917A 328—15 C.J. p 1030 notes 42, 
43. 

27. Cal.^ohnston v. Wolf, 280 P. 
980, 208 Cal. 286—National City 
Flnance Co. v. Lynch, 271 P. 640, 
94 Cal.App. 557. 

15 C.J. p 1030 note 40. 


Aetion wtthin JnzlsdietLon of mnnici- 
pal court 

A statute amending the munlcipal 
co«rt act so as to deprive the dis- 
triet court of appeals of Jurisdiction 
over appeals from the superior 
courts in any action within the Ju¬ 
risdiction of the munlcipal courts 
waa not intended to apply retroac- 
tively and, hence, does not take from 
such appellate courts Jurisdiction 
of appeals perfected at the time the 
amendment hecame effective.—^D. Q. 
Service Corporation v. Securitles 
Loan & Dlscount Co., 292 P. 497, 210 
Cal, 327, following Berg v. Traeger, 
292 P. 495, 210 Cal. 323. 

28. Cal.—^In re Davidson, 141 P. 
216, 167 Cal. 727. 

15 C.J. p 1^30 note 48. 

29. Cal.—^tiamh v. McMullen, lOG 
P. 229, 167 Cal. 14. 

15 C.J. p 1030 note 49. 

sa Cal.—McClIntock v. Ahel, 68 P. 

2d 273, 21 Cal.App.2d 11. 

15 CJ. p 1031 note 62. 

31. Cal.—^People v. McKamy, 143 P. 

I 752, 168 Cal. 531. 

32. Cal.—^People v. Pacific Gas & 
Electric Co., 148 P. 727, 168 Cal. 
496, Ann.Cas.l917A 328. 

33. Cal.—Goytino v. McAleer, 88 P. 
991, 4 Cal.App. 655. 

15 C.J. p 1031 note 60. 

Ooncurxent Jurisdiotiou 

The appellate court and the supe¬ 
rior court have concurrent Jurisdic¬ 
tion to grant an original application 
for mandate.—Cohn v. Isensee, 188 
P. 278, 46 CaLApp. 609. 

Showing insuAcleut for rellef 

Assigning another superior court 
Judge to department In which pro¬ 
bate matter was pendlng mstead of 
allowing Judge who had conducted 
hearing thereon and who was as- 
signed to another department to 
complete hearing and determination 
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was within discretlon of court and 
presiding Judge. and party was not 
entitled to Issuance of writ of man¬ 
date commanding original Judge to 
proceed with hearing and determina¬ 
tion.—Cohn V. Superior Court In and 
for Kem County, 57 P.2d 186, 13 Cal. 
App.2d 565. 

84h Cal.—Reclamation Dist No. 108 

V. Ash, 208 P. 394, 58 CalJ^pp. 238. 
Altexmatlvo wxlt 

The district court of appeal, in 
original proceeding for writ of pro- 
hibition, can issue an alternatlve 
writ, thus preserving the status of 
the controversy until the flnal ad- 
Judication on the merits.—Wood v. 
Board of Fire Com^rs of City of Los 
Angeles, 195 P. 739, 50 Oal.App. 593, 
flrst case. 

Not applloahle on appeal 
^ The original Jurisdiction of the ap¬ 
pellate court to Issue writs of pro- 
hibition does not apply to cases 
orlglnatlng in the superior court, 
and brought up on appeal only.— 
Llckley v. Board of Elucation of Los 
Angeles County, 217 P. 133, 62 CaJU 
App. 527. 

35w Cal.—^In re Mulholland, 110 P. 

585, 13 CaLApp. 734. 

Beanisites of masLorandum 

Counsel must assist court in aa- 
certaining points to be considered in 
original habeas corpus proceeding by 
discussing each point separately un¬ 
der appropriate heading in any mem¬ 
orandum filed in such proceeding.— 
Ex parte Ellery, 70 P.2d 690, 22 CaL 
App.2d 274. 

36. Snpezsedeaa 

(1) Writs of supersedeas and 
prohable cause are Included in *"oth- 
er writs."—Martin v. Rosen, Cal. 
App., 38 P.2d 855. 

(2) Court has no Jurisdiction, how- 
ever, to grant writ of supersedeas 
except in aid of its appellate Juris- 
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plication for a ^writ of manchmus, certiorari, or pro- 
hibition will fjrclinarily be denied, however, whcre 
petitioncr had not applicd to thc superior court for 
such writ,3" uniess his appHcation fumishes a prop- 
er reason for not making: the appHcation to the low- 
cr court and the appellate court will not ordi- 
narily entertain a petition for a writ affccting a 
pending proceeding which is appealable directly to 
the supreme court,although it has jurisdiction to 
do so.**® Whcre the relief which should be afford- 
ed tho petitioner may not be granted under the writ 
sought, the court, with the facts before it, may give 
such relief as is warranted by the premises.^i The 
court has no absolute appellate jurisdiction in equi- 


ty cases, can gain jurisdiction of such 
cases only through the discretionary action of the 
supreme court'*^ The court has full authority to 
afiirm, reverse, or modify the judgmcnt or order 
of the trial court in any case propcrly before it;^^ 
and finality is intended to accompany the judg- 
ments of the court.^5 Where an appeal is taken 
to a district court of appeal in a case in which 
appellate jurisdiction bclongs not to that court but 
to the supreme court, the proper practice is to trans¬ 
fer the appeal to the supreme court.46 

§ 325. -Superior Courts 

The superior courts In Callfornia have appellate Ju- 


dlctlon; and where petition to appel¬ 
late court for writ of supersedeas 
was with relation to proceeding 
wherein seif-exeeuting Judgment had 
been appealed to appellate court. pe¬ 
titioner was not entitled to writ. 
since there was no process to re- 
atraln.—Korton v. Municipal Court of 
Los Angeles, 48 P.2d 124, 8 Cal.App. 
2d 388. 

XBjnnetloii. 

Writ of injunction Is included In 
**other wrlts.”—Martin v. Rosen. 88 
P.2d 855, 2 Cal.App.2d 450. 

ai/. Cal.—Casserly v. City of Oak- 
land. App.. 4 P.2d 180—Wilshlre- 
Commonwealth Gori>oration v. 
State Corporation Department. 297 
P. 121, 112 CaLApp, 732—Wllson 
V. Police Court of City of Modesto. 
279 P. 833. 100 Cal.App. 125—Wolf 
r, Mulcrevy, 169 P. 269, 35 Cal. 
App. 80. 

Bower to Issae 

Court of appeal has power to Is- 
sue prohibition to restrain superior 
ooort from proceeding with action. 
although preliminary objection has 
not been made in superior court, but 
Win hesitate to do so.—MacFarland 
V. Superior Court in and for Orange 
County. 38 P.2d 800, 3 CalJlpp.2d 
178. 

38. CaL—Wilshire - Commonwealth 
Corporation v. State Corporation 
Department, 297 P. 121, 112 Cal. 
App. 732. 

Baiitcisnt reasox not shows. 

Cal.—Jones v. Keyes, 219 P. 484, 63 
Cal.App. 649. 

Possiblllty of adverse dacisioa tu 
sopecior court on application for a 
writ of prohibition would not be 
sufficient cause for applylng to the 
district court of appeal in the flrst 
instance.—^Wood v. Board of Pire 
Com*rs of City of Dos Angeles, 195 
P. 739, 50 CaLApp. 594. 

Oessatloa of sa n srg en ey 
Where emergency which led dis¬ 
trict court of appeal to assume Ju- 
risdictlott of proceeding had ceased 
to exist at time of lUing and hear^ 


Ing of amended petition, and ques- 
tions involved could best be flrst 
heard and determined in superior 
court where facts might more read- 
ily be ascertained and accounting 
had if necessary, district court of 
appeal would not continue its juris¬ 
diction.—^Xoble V. Provident Irr. 
Diat., 51 P.2d 896, 10 Cal.App.2d 284. 

39. Cal.—Hays v. Superior Court In 
and for Ix)S Angeles County, App., 
92 P.2d 665—Bem Oil Co. v. Su¬ 
perior Court of Kern County, 41 
P.2d 939, 5 Cal.App.2d 21—Shewitt 
V- Superior Court in and for Los 
Angeles County, 41 P.2d 941, 4 Cal. 
App.2d 619—^Poster v. Superior 
Court in and for X^os Angeles 
County, 41 P.2d 187, 4 Cal.App.2d 
466—^Tannahill v. Superior Court 
of Orange County, 209 P. 77. 58 
CaI.App. 623—In re Tumeres Es- 
tate, 177 P. 854, 39 CaLApp. 66. 

4a Cal.—^Pavorlte v. Superior Court 
of Riverside County, 184 P. 15, 181 
CaL 2G1, 8 A.L.R. 290—Vallejo Bus 
Co. V. Superior Court in and for 
Solano County, 65 P.2d 86, 19 Cal. 
App.2d 201—Gunder v. Superior 
Court in and for Riverside Coun¬ 
ty. 279 P, 822, 100 CaLApp. 834— 
Williams V. Andrews, App., 216 P. 
998. 

IKetentioit of jozisdictloa 
The court, having issued an alter- 
native writ and signifled its wllling- 
ness to entertain the proceeding, will 
not dismiss it merely because the 
subject to which the writ pertains 
‘ is, uniess transferred, in the exclu- 
sive appellate jurisdiction of the su¬ 
preme court—Reclamation Dist No. 
108 V. Ash, 208 P, 394, 58 Cal.App. 
238. Contra: Tannahill v. Superior 
Court of Orange County, 209 P. 77, 
58 Cal.App. 623. 

Differant qnestions involved 
Where sole issue on appeal to su¬ 
preme court was whether superior 
court abused its discretion in dis- 
missing action for lack of prosecu- 
tion, and the only questlon involved 
in proceeding for writ of mandate 
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before district court of appeal was 
plaintiiTs right to compel a defend¬ 
ant to give her deposition whlle case 
was on appeal to supreme court dur- 
ing time the deposition proceeding 
was pending in the superior court, 
district court of appeal was not 
thereby deprived of jurisdiction to 
issue writ of mandate.—Hays v. Su¬ 
perior Court in and for Los Angeles 
County, CaLApp., 92 P.2d 665. 

41« Cal.—Husband v. Superior Court 
In and for Los Angeles County, 17 
P.2d 764, 128 CaLApp. 444—John- 
ston Gas Furnace Corporation v. 
Superior Court in and for Los An¬ 
geles County, 288 P. 808, 106 Cal. 
App. 166. 

42. Cal.—Gunder v. Superior Court 
in and for Riverside County, 279 
P. 822, 100 CaLApp. 334. 

16 C.J. p 10.^0 note 41 faL 

43. Cal.—Foster v. Superior Court 
in and for Los Angeles County, 41 
P.2d 187, 4 CaLApp.2d 466. 

44. Cal.—^Machado v. Machado, 146 
P. 738, 26 Cal.App. 16. 

45. Cal.—^People v. Groves, 60 P. 
2d 813, 9 CaLApp.2d 317, denying 
rehearing 49 P.2d 888, 9 Cal.App. 
2d 317. 

ICatters detezxnlaed 

In action to have rights in dece- 
dent's estate determined, appellate 
court was held to have jurisdiction 
to determine whether lapsed share 
of one of two daughters predeceas- 
ing testator vests in widow's estate, 
and amount of advances deductible 
from share of widow’s surviving son 
and retalned in reslduary estate, but 
jurisdiction to determine whether 
any provisions of will have been Im- 
pliedly revoked is advisory on pro¬ 
bate court and conflned to matters 
incldentally necessary to determine 
questlon properly before court.— 
ONeil V. Ross, 277 P. 123, 98 Cal. 
App. 306. 

48L Cal.—Pierce v. Employers' In- 
demn. Exch., 164 P. 403, 33 Cal.App. 
98. 

15 C.J. p 1031 note 66. 
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fisdiction In certain cases, as well as Jurisdiction in cer¬ 
tiorari and prohibltlon. 

The superior courts have appellate jurisdiction in 
such cases as may be provided by Taw, and they 
are limitcd in the exercise of their jurisdiction to 
the cxtent and mode which the legislature validly 
prescribes-^*^ The appellate department of the su¬ 
perior court is a court of last resort to certain kinds 
of cases.^® The superior courts also have con- 
stitutional jurisdiction in certiorari 9 and three 
judgcs of the court could hear and determine is- 
siies raiscd by an alternative writ of prohibition and 
dcmurrcr or answer thereto, notwithstanding the 
writ was rcturnable in the department of the su¬ 
perior court presided over by the three judges of the 
appellate department of such court, and the appel¬ 
late department as such was without jurisdiction to 
issuc the alternative writ.50 As a court of general 
jurisdiction, the superior court may properly inter- 
pret and give effect to any legislative, exeeutive, 
or judicial document or order.^i 

§ 326. Colorado 

Appellate jurisdiction in the state of Colorado, as 
shown infra §§ 327, 329, is vested in the supreme 
court, the district court, and the county courts, in 
addition to which, as shown infra § 328, there have 


bcen, at various times, courts of appeais which, 
during their existence also had some appellate ju¬ 
risdiction. 

§ 327. - Supreme Court 

Besides tts appellate Jurisdiction, the supreme court 
of Colorado has power to Issue original and remediai 
writs and is required to give its opinion upon important 
questions when properly required by the governor, senate, 
or house of representatives. 

The jurisdiction of the supreme court is confer- 
red by the state constitution. Except as otherwise 
provided therein, the supreme court has appel¬ 
late jurisdiction only,52 which is coextensive with 
the state,53 and a general superintending control 
over all inferior courts,^^ under such regulations 
and limitations as may be prcscribed by law.^s 

The court also has power to issue writs of habeas 
corpus,56 mandamus,57 quo warranto,53 certiorari,59 
injunction,55 and other original and remediai 
writs.51 The supreme court is primarily and es- 
scntially a court of appellate jurisdiction, how- 
ever,62 and will take jurisdiction under its limited 
original power only in questions publici juris®^ in 
which the sovereign state as a whole is concemcd,®^ 
and where adequate relief may not be afforded by 
the inferior courts of original jurisdiction ;65 and 


47. Cal.—Sherer v. Lassen County 
Super. Ct., 29 P. 716, 94 Cal. 854. 

15 CJ. p 1031 notes 67. 68. 

Review of inferior courts see supra 
S 253. 

48. U.S.—In re Wiegand, D.C.Cal., 
27 F.Supp. 725. 

49b Cal.—State Board of Chiroprac- 
tic ENaminers v. Superior Court of 
Califomia in and for Los Ansreles 
County, 256 P. 749, 201 Cal. 108. 

60, Cal.—Glasser v. Municipal Court 
of City of Lios Angreles, Los An- 
geles County, 81 F.2d 260, 27 Cal. 
App.2d 455. 

61. Cal.—Coast Truck Line v. As- 
bury Truck Co., 23 P.2d 613, 218 
Cal. 837. 

68. Colo.—^Leppel v. Garfield Coun¬ 
ty Dist Ct, 78 P. 682, 33 Colo. 
24. 

15 C.J. p 1031 note 70. 

63. Colo.—Greeley & Loveland Irr. 
Co, V. Handy Dltch Co., 240 P. 270, 
77 Colo. 487. 

64. Colo.—Greeley & Loveland Irr. 
Co. V. Handy Ditch Co., supra— 
People V. Max, 198 P. 150, 70 Colo. 
100 . 

16 C.J. p 1081 note 72. 

What are "iiifexlor oonrts” 

“Inferior courts,’* as used In con- 
■titutional provlsion granting su¬ 
preme court general superintending 


control, is used in sense to indicate 
relative rank and authority.—^Laiz- 
ure y. Baker, 11 P.2d 560, 91 Colo. 
48. 

5S. Colo.—Greeley & Loveland Irr. 
Co. V. Handy Ditch Co., 240 P. 270, 
77 Colo. 487. 

16 C.J. p 1031 note 73. 

58. Colo.—^Leppel v. Garfield Coun¬ 
ty Dist Ct. 78 P. 682, 33 Colo. 
24. 

16 C.J. P 1032 note 74. 

Froylnoe of oouzt 
It is not the proper realm of a 
court of review in issuance of origi¬ 
nal writs to act as trlal and appel¬ 
late Judges, as well as Jurymen, nor 
to decide a matter before evldence is 
taken in court below.—Ex parte 
Tada, 240 P. 942, 78 Colo. 199—^Ex 
parte Pushimi, 240 P. 942, 78 Colo. 
198—^Ex parte Arakawa, 240 P. 940, 
78 Colo. 193. 

67. Colo.—People v. Kennehan, 136 
P. 1033, 55 Colo. 589. 

15 C.J. p 1032 note 76. 

68. Colo.—^Leppel v. Garfield County 
Dist Ct, 78 P. 682, 33 Colo. 24. 

15 C.J. P 1032 note 76. 

58. Colo.—^People v. Second Judicial 
Dist Ct, 84 P. 694, 33 Colo. 14. 

16 C.J. P 1032 note 77. 

60. Colo.—^People v. Tool, 86 P. 224, 
229, 231, 35 Colo. 225, 117 Am.S.R. 
198, 6 L.RJt,N.S.. 822. 

15 C.J. p 1032 note 78. 
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61. Colo—^LeppAi V. Garfield Coun¬ 
ty Dist Ct., 78 P. 682, 33 Colo. 
24. 

15 CJ. p 1032 note 79. 

ProhibitioiL 

Colo.—People v. District Court of 
Pourteenth Judicial Dist of Colo¬ 
rado, 218 P. 912, 74 Colo. 48. 

16 aJ. p 1032 note 79 [a]. 

62. Colo.—^People v. Adams. 264 P. 
1090, 83 Colo. 321. 

63. Colo.—^People v. Adams, supra— 
People ex rei. City and County of 
Denver v. District Court of Pourth 
Judicial Dist in and for Douglas 
County, 253 P. 24, 80 Colo. 538. 

15 aj. p 1032 notes 75 [aJ. 79 [dj. 
QuestloiL held pnhUoi Jsxls 
Rjght of district court after de- 
mand for change of venue to proceed 
in actlon by City to condemn lands 
beyond its limits for park purposes. 
—^People V. District Court of Second 
Judicial Dist in and for City and 
County of Denver, 242 P. 997, 78 
Colo. 526. 

64. Colo.—^People v. Adams, 264 P. 
1090, 83 Colo. 321—^People ex rei. 
City and County of Denver v. Dis¬ 
trict Court of Pourth Judicial 
Dist in and for Douglas County, 
253 P. 24, 80 Colo. 538. 

15 C.J. p 1032 notes 75 [bj. 79 [c], 
[dj. 

65. Colo.—^People v. Adams, 264 P. 
1090, 83 Colo. 321—^People ex rei. 
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such writs in pencral in thas cnitrt should bc pnt 
only to prtTOjsjative The i^snancc of the 

writ is always discrotionary and not as of right.®" 
Opinwns impertani qucsii^.ns, The supreme 
court is required to give its opinion ui>un important 
questions ujaon sf>Icmn occasions when required by 
the govemor, the senate, or the house of represen- 
tatives,*® it bcing for the court to determine that 
the questions are important®^ and the occasion 
solcmn."^® The questions must relate to purely pub- 
lic rightsJ^ An inquiry by the house or senate is 
authorized only when a bili involving a constitution- 
al or publici juris question is before that body;'^2 
and by the govemor only when such a bili has been 
passed by both house and senate and is before him 
for signatureJ® Constitutional questions by the 
governor will be answercd only when he expresses 
doubt as to the constitutionality of the measure.^^ 
H the court declares a statute unconstitutional on 
one of the grounds submitted, it necd not pass on 
questions as to vvhcther it violates any other con¬ 
stitutional provis:ons.'^5 ^loreovcr» the court need 
not answer questions when properly to do so wouid 
require a Wholesale exposition of all constitutional 
provisions relating to a given gencral subjectJ® 


§ 328. - Court of Appeals 

At varlous times there have been courts of appeait 
In Colorado endowed by the constitution or legislature 
with certam Jurisdiction and powers; but none existe 
at present. 

A court of appeals was established in 1891, but 
as it went out of existence in April, 1905, by virtue 
of a constitutional amendment, it is deemed suffi¬ 
cient to refer in the notes to the numerous deci- 
sions relating to the jurisdiction and powers of such 
court.'^^ In 1911 the legislature established a new 
court of appeals to exist for a period of four 
ycars, and, since this court also has ccased to 
exist, mere reference to the decisions relating to 
its jurisdiction and powers is likewise deemed suffi¬ 
cient here,78 

§ 329. -Other Courts 

DIstrIct and oounty courts In Colorado have tuch 
appellata Jurisdiction as may be conferred by taw. 

District courts have such appellate jurisdiction 
as may be conferred by law,^^ and they acquire 
only such jurisdiction as the inferior court had.^® 
Appellate jurisdiction may also be conferred on the 
county courts.*i 


City and COunty of Denvor v. 
I>lfltrlct Court of Pourth Judiclal 
In and for Douslas County. 
2S3 P. 24. SO Colo. 538. 

96m Colo.—People v. Adams, 264 P. 
lOSU. 83 Colo. 321. 

«7. Colo.—People ex rcl. City and 
County of Denver v. District Court 
of Fourtb Judiclal Dist in and for 
Dottglas County, 253 P. 24, 80 
Colo. 53$. 

15 aJ. p 1032 note 77 CbJ. 

08. Colo.—'In re House Resolution 
No. 10. 114 P. 253, 50 Colo. 71. 

15 CJ. p 1033 notes 82-85. 

Tom of subasJasloa or lagulzy 

Colo.—Xtt re Senate Resolution No. 2 
Conceming ConstitutionaJity of 
House Bili No. 6. 31 P.2d 325, 94 
Colo. 101. 

15 C.J. P 1033 note 85 £i]. 

08. Colo,—In re Znterrogatories of 
Covemor Conceming Chapter 89» 
Sesaion Laws 1935. 51 P.2d 695, 97 
Colo, 628—^In re Interrogatories of 
the House, 162 P. 1144, 62 Colo. 
188. 

qtaaat&oas hald Ixnportaiit 

Colo.—Itt re Senate Reaolntion No. 
3 Conoernlng Constltutlonallty of 
House Bili No. 6, 31 P.3d 325, 94 
Colo, 101. 

15 C.J. p 1033 twU S2 Coi. 

Onesttim held vadiaportaafc 

OolOi^lA ra Opinion of the JuatlceB, 
3» P.M 705» 14 Colo, 215« 


7a Colo.—^In re Interrogatories of 
Governor Conceming Chapter 89, 
Session Laws 1935, 51 P.2d 695, 97 
Colo, 528—^In re Opinion of the 
Justicea. 29 P.2d 705, 94 Colo. 
215. 

15 C.J. p 1033 note 83 [al. 

Oseasloa held solenm. 

Colo.—In re Senate Resolution No. 
2 Conceming Constitutionality of 
House Bili No. 6, 31 P.2d 325, 94 
Colo. 101. 

71- Colo.—In re Lieutenant Govem- 
ship, 129 P. 811, 54 Colo. 166. 

15 CJ. p 1033 note 82 [a], £e]. 

72. Colo.—In re House Resolution 
No. 12, 298 P. 960, 88 Colo. 669. ' 

15 CJ. p 1033 notes 82 Ca], 85 [bj. 

73. Colo.—^In re House Resolution 
No. 12, supra—^In re Interroga- 
tories by the Govemor, 206 P. 383, 
71 Colo. 381. 

15 C.J. p 1033 note 84 [aJ. 

74L Colo.—^In re Interrogatories of 
Govemor Conceming Chapter 89, 
Sossion Laws 1935, 51 P.2d 695, 97 
Colo. 528—^In re Interrogatories by 
the Govemor, 206 P, 383, 71 Colo. 
331. 

75. Colo.—In re Interrogatories of 
Govemor Conceming Chapter 89, 
Session Laws 1935. 51 P.2d 696, 97 
Colo. 528. 

70. Colo.—^In re Senate Resolution 
No. 2 Conceming Constitutionality 
of House BiU No. 6» 31 P.2d 325, 94 
Chio. 101. 


77. Colo.—Mitchell v. Mitchell, 72 
P. 1064, 31 Colo. 209. 

15 GJ. p 1034 note 88. 

78. Colo.—^Ar<^ulota Mercantile Co. 
V, Ortiz, 120 P. 1053, 21 Colo.App. 
225. 

15 C.J. p 1034 notes 89-94, p 1036 
notes 95, 96. 

PerfeotioxL of appeal 
To authorize the court of appeals 
t<r determine an appeal orlginally 
taken to the supreme court, the ap¬ 
peal must have been porfected by the 
filing and approval of an appeal 
bond,. and docketed in the supreme 
court,, and the case must have been 
transferred to the court of appeals, 
so that an appeal in a case transfer¬ 
red to it wouid be dlsmlssed by the 
court of appeals where the transcript 
was not filed with, and the case dock¬ 
eted in, the supreme court withln 
the time provided by statute.—^Arch- 
uleta Mercantile Co. v. Ortiz, su¬ 
pra. 

79. Colo.—^Miller v. Weston, 167 P. 
1161, 61 Colo. 688. afflrming 138 P. 
424, 25 Colo.App. 281—Lusk v. 
Kershow, 30 P. 62, 17 Colo. 481. 

15 CJ. p 1035 note 97. 

Review of inferior courts see supra 
S 264. 

80. Colo.—^Martin v. Payne, 114 P. 
486, 50 Colo. 171—^Bstes v. Den¬ 
ver, etc., R. Co., 113 P. 1005, 49 
Colo. 878. 

81. Colo.—JelCries v. Harrlngton, 17 
P. 605, 11 Colo. 191. 

15 C.J. p 1035 note 98. 
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§ 330. Connecticut 

Appellate jurisdiction in the state of Connecticut 
is vested in the supreme court of errors, and the 
superior court, whose respective powers are consid- 
ered infra §§ 331-332. 

g 331 , — Supreme Court of Errors 

The supreme court of errors In Connecticut has final 
Jurisdiction In cases brought before it on appeal or 
writ of error. 

Under the constitution the powers of the su¬ 
preme court of errors and its jurisdiction are such 
as shall be defined by law. This court has a su¬ 
preme and final jurisdiction in determining in the 
last resort the principies of law in the trial of 
causes, and therefore has the right to review the 
rulings and decisions of a court of common pleas 
in all matters of law not committed to its sole 
discretion or jurisdiction and it is expressly em- 
powered by statute to carry into exeeution all its 
judgments and decrees. In order that an appeal 
may lie under the statutory provisions to the su¬ 
preme court of errors from decisions of the superior 
court, the court of common pleas, or any city 
court, or from decisions of a judge of any of these 
courts, or on questions of law by the state with the 
permission of the presiding judge, the cause must 
have come regularly before such lower court by ap¬ 
peal, writ of error, or original process or the su¬ 
preme court will not take cognizance of it.«3 
Writs of error, for errors in matters of law only, 
may be brought to the supreme court of errors from 
the judgments of the superior court, the court 
of common pleas, or any city court.^^ This court 
is without power to issue a writ of mandamus, 
neither statute nor custom conferring such au- 
thority.*^ An appeal taken to a term of the court 
held in the judicial district in which the judgment 
was rendered but not in a city named, is proper- 
ly taken under a general statute requiring appeals 


to be thus taken notwithstanding a proviso that 
certain appeals may be taken to the court sitting 
in named cities.®® By authority of statute, the chief 
justice or presiding judge may by a written order 
direct judgment to be entered in accordance with 
an agreement of the parties filed with the clerk. 

§ 332. - Other Courts 

The super’>r court in Connecticut has such appellate 
jurisdiction as fs conferred by statute. 

An appeal lies to the superior court where statu¬ 
tory authority therefor exists.®*^ Appeals from the 
probate courts go to the superior court®* 

§ 333. Delaware 

Appellate jurisdiction in the state of Delaware 
is vested in the supreme court, the superior courts 
and the court of general sessions, whose respective 
powers are considered infra ^ 334-335. 

§ 334. -Supreme Court 

The powers conferred by the constitution upon the 
supreme court of Delaware shouid be Ilberally construed; 
and when written oplntons of the Judges are required» 
they need only answer the Inquiry submltted. 

The jurisdiction and powers of the supreme court 
as set forth in the constitution shouid be liberally 
construed so as to permit contested questions to be 
passed upon.®* 

Under a statute authorizing the govemor to re¬ 
quire written opinions of the chancellor and judges 
upon constitutional questions, the only thing they 
are called upon to do when replying to an inquiry 
as to the constitutionality of a statute is to express 
their opinion upon the constitutionality of the stat¬ 
ute.*® 

I 335 , -Other Courts 

In certain cases the superior courts and the court of 
general sessions have appellate Jurisdiction. 


82. Conn.—■Wlnnlck v. Reilly, 123 A. 
440, 100 Conn. 291. 

83. Conn.—Greeu v. Hobby, 8 Conn. 
165. 

84b Conn.—^Bergkofskl v. Ruzofskl, 
60 A. 566, 74 Conn. 204. 

15 C.J. p 1035 note 13. 

8& Conn.—^In re Ansonia Water Co.. 
68 A 878, 80 Conn. 326. 

88i Conn.—^FWtts v. New York, etc., 
R. Co.. 26 A. 347, 62 Conn. 603. 

87. Conn.—Waterbury Blank Book, 
etc., Co. V. Hurlburt, 49 A 198, 73 
Conn. 716. 

16 OJ. p 1035 note 20 [aj. 

■Wttts of ezror for errors In mat- 
ters of fact, or in wbich errors in 


matters of facts and in matters of 
law are Jolned, conld be brought to 
the superior court from Judgment? 
and decrees of the sutcrior court.— 
Hubbard v. Hartford, 61 A 133, 74 
Conn. 452. 

Review of inferior courts see supra 
$ 255. 

88. Conn.—Wilson> App., 80 A 718, 
84 Conn. 560. 

15 C.J. P 1035 note 28. 

Fwsult of nonexistent remedy 
On appeal from probate court to 
superior court, motion to erase or 
to dismiss was prpper remedy, where 
record showed remedy pursued by 
appellant did not exist—Pettee v. 
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Hartford-Connecticut Tnist Co., 138 
A 111, 105 Conn. 596. 

89. DeL—Thompson v. Thompson. 
140 A 697. 3 W.W.Harr. 693. 

15 C.J. p 1086 notes 48-81. 

«before the adoptlon of the con* 
stltntion in 1897, vesting this Court 
with the jurisdiction to issue writs 
of error to the Court of Oyer and 
Terminer, and to the Court of Gener¬ 
al Sessions, and to determine all mat¬ 
ters in error, the last named courts 
were each, wlthin their respective 
criminal jurisdictions. courts of last 
resort, possessing original and final 
jurisdiction.**—^Daniels v. State, 48 A 
196, 18 Del. 586, 591, 54 L.H.A 288. 

90, DeL—^In re School Code of 1919, 
108 A 39, 7 Boyce 406. 
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A «nuperior court has bccn held to have powcr to 
is5uc thc common-law writ of certiorari in any 
ca:ie in which it was propcr at common but 

the superior court of one county cannot exercise 
supervisory or appellate powers over the superior 
courts of other counties.®-' The writ of mandamus 
is issued exclusively by the superior court 
and the court has inherent powcr to issue a writ 
of prohibition, notwithstanding the constitution 
jyives that power to the supreme court.^* The court 
in banc is a separate tribunal from the superior 
court, and in a sense an appellate court to which 
questions of law' are sent by the superior court 
on its own motion; it is not the final court of re- 

view.*^5 

§ 336. Florida 

Appellate jurisdiction in the state of Florida is 
vested in the supreme court, the circuit courts, and 
the county courts whose respective powers are con- 
sidered infra §§ 337-338. 

§ 337. -Supreme Court 

Although the tupreme court of Florida le prlmarlty 
a court of appeais, having such appellate Jurifdiction aa 
is conferred by the constitution, it also has power to 
issue writs of certiorari, prohibition» mandamus, quo 


warranto, etc., and ia under a duty to render advisory 
opinions to the governor under certain circumstances. 

The supreme court is primarily a court of ap- 
peals.^® In determining questions relating to its 
appellate jurisdiction, consideration must be giv- 
en to all the provisions of the constitution on the 
subject.®^ The constitution does not expressly or 
by ciear implication forbid a statutory appeal from 
the Circuit court to the supreme court in cases ap- 
pealed to the circuit court from awards or orders 
of administrative boards, and where such admin¬ 
istrative proceedings are appealed to the circuit 
court they may fairly be regarded as a case origi- 
nating in the circuit court within the constitution- 
al provision heretofore adverted to.®* The con- 
stitutional jurisdiction of the supreme court to 
ultimately review a judgment at law after rendi- 
tion thereof by the circuit court attaches at the 
time of the commencement of the action,®® al¬ 
though in the great majority of cases it is only by 
an appeal or a writ of error which challenges the 
final decision in the case, that any of ihe pro¬ 
ceedings of the circuit court in it may be actual- 
ly reviewed.1 

Isstiatice of writs. The supreme court also has 
power to issue writs of certiorari,® prohibition,® and 
all writs necessary or proper to the complete ex¬ 
ercise of its jurisdiction;^ and under this power 


91. Del.—Rash v. AHen. 7« A. 370. 
24 Del. 44. 

98. Del.—Thomas v. Adama Expresa 
Co., 30 A. 1014, 17 Del. 142. 

Oriffinal Jurisdiction aee aupra S 
256. 

93. Del.—State v. New Tork-ilexl- 
can Oa Co., 122 A. 65. 2 W.W.Harr. 
244. 

94. Dei—^Fouracre y. White, 102 A. 
186, 7 Boyce 25. 

9Bi. I>ei—Ownbey v. Morgan, 105 A. 
838. 7 Boyee 297, affirming Morgan 
V. Ownbey, 100 A. 411, 6 Boyoe 
379. 

99. Pia,—State ex rei. Watklns v. 

Femandez, 143 So. 638, 106 Pia. 
779, 8$ A.L.R. 240. followed in 
State ex rei. Jones v. Pemandez, 
143 So. 642. 107 Fla. 849 and 

State ex rei. Gilleapie v. Mobley, 
lii So. 840. 

97. Fla.—Mugge v. Wamell Lum- 
ber, etc.. Co.. 50 So. 645. 58 Fla. 
318. 321. 

15 CJ. p 1036 notes 86. 89. 

99. Flo.—South Atlantic S. S. Co. 
Of Delaware v. Tutson, 190 So. 
675. 

99. Fla.—^Biahop v. Chillingworth. 
154 So. 254. 114 Fla. 286—Wolfe 
V. City of Mlaml. 154 So. 19$, 114 
Ha. 238. 


1. Fla.—Wolfe v. City of Miami, 164 
So. 19$. 114 Fla. 238. 

2. Natiize of wzit 

Writ of certiorari, which constitu¬ 
tion authorlzes supreme court to is¬ 
sue, is incidental to the supervisory 
Jurisdiction of the court, and is a 
common-law writ—Great American 
Ins. Co. of New Tork v, Peters, 141 
So. 322, 105 Fla. 380. 
g^gments affizmed hy drcnlt conrt 
The supreme court may issue 
writs of certiorari appropriately to 
review Judgments of tho civil court 
of record that have been affirmed by 
the Circuit court.—American Ry. Ex¬ 
press Co, V, Weatherford. 98 So. 820, 
86 Fla. 626. 

3. Fla.—State ex rei. Garrett v. 
Johnson, 150 So. 239, 112 Fla- 
112 . 

BiU of exoeptioxis showing facts 
should be made up and filed as part 
of record on which prohibition is 
sought.—State ex rei, Pearson v. 
Trammell, 169 So. 45, 124 Fla. 543. 

9, Fla.—Davldson v. Stringer, 147 
So. 228. 109 Fla. 238. 

15 C.J. p 1037 note 99. 

ZnJiiActive wzlts 

(1) Where supreme court, on orig- 
inal hearing, had decided to grant 
prohibition against circuit Judge in 
case involving custody of insane per- 
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son, supreme court, on suggestlon 
that effactlveness of court's Juris¬ 
diction would be impaired by Inter- 
ference with such custody during 
pending of rehearing petition. grant- 
ed temporary rostrainlng order.— 
State ex rcl. Deeb v. Fabisinski, 152 
So. 207, 111 Fla. 454, rehearing de- 
nied 156 So. 2C1, 111 Fla. 454. 

(2) However, the supreme court is 
not clothed with original Jurisdiction 
of the writ of Injunctlon; in equity 
cases it has appellate Jurisdiction 
only, and although by vlrtue of tho 
constitution it is empowered to and 
may issue injunctive or any other 
writs essential to the compleie exer¬ 
cise of Its Jurisdiction. it will not 
invoke the power so granted excepi 
in cases carefully investig^led and 
on a showing made that the writ 
sought is indispensable to proteot the 
rlghts of the party seeking it, or 
that the law alfords no othor reme- 
dy. or that some consLitutional or 
statutory provision is about to be 
vjolated, or that the rights in liti- 
gatlon are of such pecullar or In- 
trinsic value or nature that the facts 
of the case make it imperative that 
they be held in status quo pending 
the adjudicatlon of the cause on ap- 
peaL—Paramount Enterprises v. 
MItchell, 140 So. 328. 104 Fla 407— 
Wheeler y. Meggs, 78 So. 686, 76 Fla 
687. 
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it may exercise supervisory jurisdiction over oth- 
er courts.® So, where the situation demands, an 
appropriate original writ from the supreme court 
may be issued before or during a criminal trial to 
secure the protection of defendant*s fundamental 
rights.® The court, should not, however, exercise 
its supervisory power merely to satis fy a litigant 
desiring to bring his case before a certain judge.^ 
The court is without jurisdiction to cancel a pur- 
ported writ of error attempting to bring up for 
review by the circuit court a judgment of the 
civil court of record.® Where the court has not 
acquired jurisdiction of a circuit court order it is 
without jurisdiction to issue a rule for contempt 
based on noncompliance with such order.^ The 
opinion and judgment of the supreme court filed in 
a case of original jurisdiction remains under the 
control of the court subject to being vacated, modi- 
fied, or overruled during the same term of court, 


while such case remains pending and undisposed 

of.io 

The supreme court has power to issue writs of 
mandamus,but this power has been habitually 
exercised only in cases involving some grave 
question of g^eral law necessitating an early 
decision in the public interest.12 Accordingly the 
court will decline to take jurisdiction where it does 
not appear that a novel question was presentedi® 
or that such question of public interest was involv- 
ed as would warrant its assumption of original 
jurisdiction respecting a matter which could be as 
well adjudicated in the circuit court.i^ It will not 
pass upon whether a chancellor has jurisdiction of 
the subject matter of a bili before the chancellor 
has had an opportunity to rule on such questioni® 
or in collateral proceedings against the clerk of the 
Circuit court to compel performance of a minis- 


& Fla.—^Mutual Ben. Health & Ac¬ 
cident Ass'n V. Buntlng, 183 So. 
821, 133 Fla. 646. 

Aets In derogatlon of process 

Questions Involving- exercise of 
powers by one circuit court in 
derogatlon of processes of another 
Circuit court Ile within province of 
Supreme Court to decide.—State ex 
reL Perky v. Browne, 142 So. 247, 105 
Fla. 681. 

6. Fla.—State ex rei. Brown v. 
Dewell, 167 So. 687, 123 Fla. 785. 

7. Fla.—State ex rei. Puller v. 
Jackson, 174 So. 471, 128 Fla. 240. 

8. Fla.—^L. L. Powell & Sons v. 
Brunsman, 190 So. 617. 

8, Fla.—Culpepper v. Culpepper, 138 
So. 798. 103 Fla. 389. 

10, Fla.—State ex rei. Landls v. 
Ault, 176 So. 789, 129 Fla. 686. 

Beheaxlng 

Where petition for rehearing was 
filed at following term, but within 
fifteen days after Judgment, in origi- 
nal quo warranto proceedlng in su¬ 
preme court, and petition was denied, 
supreme court could, during term at 
which petition was denied, vacate or¬ 
der denying rehearing.—State ex rei. 
Davis V. City of Avon Park, 151 So. 
701, 117 Fla, 666, denying rehear¬ 
ing State ex rei. Attomey General v. 
City of Avon Park, 149 So. 409, 108 
Fla. 641 and modified on other 
grounds State ex rei. Davis v. City 
of Avon Park, 158 So. 169, 117 Fla. 
666, 98 A.L.R. 230. 

11. Fla.—State ex rei. Chavers v. 
Lee. 163 So. 92, 120 Fla. 738—State 
ex reL Garrett v. Johnson, 160 So. 
239, 112 Fla. 112. 

ConoTorent Jurisdiction 
The supreme court has Jurisdiction 
of mandamus proceedings concurrent 
with the chreuit oourfs Jurisdiction. 

21C.J.S.-n37 


—State ex rei. Patterson v. Lee, 164 
So. 188, 121 Fla. 641—State ex rei. 
Harris v. Gautler, 147 So. 846, 108 
Fla. 390. 

VaJldity of tax 

Constitutlonal provision giving Cir¬ 
cuit court exclusive original Juris¬ 
diction in cases involving legality of 
tax, assessment, or toll, does not 
limit Jurisdiction of supreme court 
to issue mandamus and other writs 
necessary or proper to complete ex¬ 
ercise of its Jurisdiction; and it 
has original Jurisdiction in manda¬ 
mus proceeding by operator of chaIn 
Stores to compel county tax coHector 
to accept tendered fees and issue 11- 
censes, although proceeding involved 
valldlty of statute imposing taxes 
additional to those tendered.—State 
ex rei. Lane Drug Stores v. Simp- 
son, 166 So. 227, 122 Fla. 682, affirm- 
ing 166 So. 262, 122 Fla. 670, fol¬ 
lowing State ex rei. Lane Drug 
Stores V. Carswell, 166 So. 249, 122 
Fla. 639, rehearing denied 166 So. 
574, 122 Fla. 700, rehearing denied 
State ex rei. Lane Drug Stores v. 
Simpson, 166 So. 574, 122 Fla. 700, 
certiorari denied Simpson v. State of 
Florida ex. rei. Lane Drug Stores, 
57 S.Ct. 15, 299 U.S. 643, 81 L.Ed. 
399. 

Fendenoy of eguity suit in circuit 
court to enjoin county commission- 
ers from unlawfully expendmg taxes 
collected does not preclude proceed¬ 
ing for writ of mandamus in su¬ 
preme court to compel disposltion of 
same fund in aocordance with law. 
Jurisdiction of supreme court in 
original mandamus proceeding is not 
concurrent with equity Jurisdiction 
of Circuit court so as to preclude su¬ 
preme court, under rule that between 
courts of concurrent Jurisdiction, 
court which flrst acquires Jurisdic¬ 
tion and has power to afford com- 
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plete rellef, will be allowed to re- 
tain Jurisdiction and determine the 
controversy.—State ex rei. City of 
St. Petersburg v. Plnellas County, 
161 So. 66, 119 Fla. 539. 

12. Avoldlng namecessaxy Utlgatlon 
The power has been habitually ex¬ 
ercised where some grave question of 
general law, possibly controlling in 
other cases of like character was in¬ 
volved, and an early decision in the 
interest of avoiding unnecessary liti- 
gation, was thereby necessltated.— 
Newberry v. Harris, 153 So. 901, 114 
Fla. 379—^Humphreys v. State ex rei. 
Palm Beach Co., 146 So. 858, 108 Fla. 
92. 

Decision requlred by faderal govenu 
ment 

The supreme court would take 
original Jurisdiction of a proceeding 
testing the constitutionality of an 
act where the federal govemment re- 
quired a decision by the court as to 
the validity of the act as a condl- 
tion precedent to the making of a 
federal loan.—State ex rei. Weigel 
T. Spangler, Fla., 190 So. 425. 

13. Fla.—^NTewberry v. Harris, 153 
So. 901, 114 Fla. 379. 

14. Fla.—State ex rei. Ake v. Swan- 
son, 156 So. 481, 116 Fla 464— 
Newberry v. Harris, 168 So. 901, 
114 Fla. 879. 

Bnforoement of private xights 
The supreme court will not en- 
tertain original Jurisdiction of writs 
of mandamus requiring the court to 
act for the enforcement of strictly 
private rlghts as distinguished from 
acting Judicially to settle legal ques¬ 
tions of public interest.—State ex 
reL Carter v. City of St. Petersburg, 
150 So. 584, 112 Fla 395. 

16b Fla—^Newport v. Culbreath, 162 
So. 340, 120 Fla 152. 
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teriail duty resting uprm him.i* The power to re- 
view a jiidgment of the Circuit c<mrt extentis to the 
right to issue a writ of mandamus in aid of the ap¬ 
pellate jurisdiction whenevcr it potentially cxists, 
whether or n»>t the appellate jurisdiction has been 
actually invoked^* Accordingly the supreme court 
may, by mandamus, correet any inaction by the Cir¬ 
cuit court which forestalls entry of appropriate 
rulings, orders, or final judgment, where the mat- 
ters presented are within the supreme court's pow- 
er to ultimatcly review and correct the circuit 
coart’s judgment on writ of error, the writ of man¬ 
damus in such cases bcing in the nature of a 
procedendo.^ ^ Collateral controversies which are 
incident to the form or substancc of the rccord 
in the inferior court may bc examined, reviewcd, 
and settled on such a proceeding in mandamus, 
but such proceeding must bc predicated on the same 
theory and testcd by the same legal considerations 
as a writ of error,i® and all matters in pais relating 
to ralings complaincd of must bc brought to the 
court by a spccial bili of exceptions.^® The court 
has inherent power, as an incident to its appellate 
jurisdiction, by mandamus to control the proceed- 
ings of an inferior court in order that appealable 
rulxngs may be put in the prescribed form essentia! 
to the making up of an appellate rccord.2i Man¬ 
damus procecdings shouid bc dismissed where the 
circuit court had previously acquired and retained 


jurisdiction of the suhject matter and parties,22 
but a writ will be awarded to compei a state ofl5- 
cer to perform certain duties notwithstanding a 
circuit court which had no jurisdiction had issued 
an order restraining him from performing them.23 
Where materiai issues of fact arise, the court may 
appoint a speciai commissioner to take testimony24 
or dismiss the proceeding without prejudice to the 
rclators* right to pursue the remedy in the circuit 

court.25 

The supreme court has concurrent jurisdiction 
with the circuit courts to issue writs of quo war- 
ranto,25 but it has consistently declincd to do so ex- 
cept in cases where the public interest demanded, 
and then on an agreed statement o£ facts.27 $0 
in an original quo warranto case where there are 
issues of fact to be tried, the supreme court may 
decline to take jurisdiction of the case without 
prejudice to the right of relator to institute pro- 
ceedings in the circuit court, or the cause may be 
dismissed without prejudice to the relatores right to 
commence new proceedings in the circuit court, 
or the supreme court may try all issues of law and 
fact and proceed to final judgment although it has 
to do so without intervention of jury, or a commis¬ 
sioner may be appointed to take testimony and refer 
it back to supreme court together with his find- 
mgs,28 which findings are advisory only;29 but the 
court has no authority to send the case to a circuit 


le. FI«-—^Newport v. Culbre&th, su¬ 
pra. 

17- Fla.—Biahop v. Chillinrworth, 
1S4 So. 254, 258, 114 Fla. 286. 

1& Pia-—^Biahop r, Chillinsrworth, 
aupra. 

Fla.—^Biahop t. CbiUinsworth. 
aupra. 

•0. Fla-—Biahop t, Chilllngworth, 
aupra. 


insa, 80 aa to exiable an aggrleved 
party to baye them revlewed in due 
courae of appellate procedure.—^Blsh- 
op V. ChilUnarworth, supra. 

32. Fla,—State ex rei. Famell v. 
Gillen, 143 So. $5$, 106 Fla. 778. 

33. Fla-—State ex rei. Patterson v. 
Lee. 164 So. 188. 121 Fla. 541. 

34. Fla.—State ex rei. r>e Soto Coun- 
ty V. Sholts. 160 So. 865, 119 Fla.' 
101 . 


3L Fla.—^Biahop t. Chlllinrworth. 

supra. 

^Xlollateral controversies reapect- 
tne procedural atepa and the proper 
notatlon or recordlnj thereof es- 
aential to review are iMuted upon the 
appellate eourt^a Jurisdiction to ultt- 
matoly «ntertaln a writ of error, al- 
thouffh, at the time, no writ of error 
has been actually iaaued. and can- 
not be iaaued becauae no flnal ap- 
pcalable order or Judgment haa been 
entered.’*—Biahop v. Chlllingwortfa. 
aupra. 

abtett of poarar 

The court haa power to require an 
Inferior court to rule on a proposl- 
tion presented to it in proper form 
when it unlawfully or unreaaonahly 
irefuaea to do ao. and aiao. has pow¬ 
er to oompel the inferior tribunal to 
malcei a aufllGieut record of ita rul- 


35. Fla.—sute ex rei. Harris v. 
Gautler, 147 So. 846. 108 Fla. 
390. 

as. Fla.—State v. Gleaaon. 12 Fla. 
190. 

37- Pia,—State ex rei, Watkins v. 
Pemandea, 148 So, 638, 106 Pia. 
779. 86 A-L.R. 240, followed in 
State ex reL Jones v. Femandez, 
143 So. 642, 107 Flau 849, and State 
ex rei. Gilleapie v. Mobley. 144 So, 
840. 

15 C,J. p 1087 note 97 [a]. 

28. Fla—State ex reL Clark v. 
Klingensmlth, 170 So, 616, 126 Pia 
124—sute ex rei. Xandls v, S. H. 
Kreas & Co., 158 So. 456, 117 Fla 
791 —Sute ex reL Davla v. City 
of Avon Park. 158 So. 159, 117 Fla 
565, 98 A.L.R. 230, znodiifying 161 
701, 117 Fla ,556. denying re- 
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hoarfng sute ex reL Attomey Gen¬ 
eral v. City of Avon Park, 149 Sa 
409. 108 Fla 641—State ex reL 
Landis v. Gamble. 150 So. 130, 112 
Fla 2—sute ex reL Watklns v. 
Femandez, 148 So. 688, 106 Fla 
779, 86 A.L.It. 240, followed in 
sute ex rei. Jones v. Femandez, 
' 143 So. 642,-107 Fla 849, and SUte 
ex reL Gilleapie v. Mobley, 144 So. 
840. 

Tzial oa settled Isaaaa 
Upon reaching an iasue in the 
pleadings the supreme court may dis¬ 
miss the proceedings without prej¬ 
udice 80 that they may be instituted 
in Circuit court and trial there had 
on the Issues settled in the supreme 
court.—State ex reL Clark v. Kllng- 
ensmlth, 170 So. 616, 126 Fla 124, 

Appeal 

Bither party haa the right to ap- 
peal if aggrieved at the Judgment 
when rendored by the circuit courL 
—sute ex rei. Watklns v. Fernandea 
143 So. 638, 106 Fla 779, 86 A.L.R. 
240, followed in State ex rei. Jones 
V. Femandez. 143 So. 642, 107 Fla 
849, and SUte ex reL Glllespie v, 
Mobley, 144 So. 840. 

28 . Fla— sute ex reL Clark v, 
Klingensmlth. 170 So. 616, 126 Fla 
124. 
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court for trial by jury or otherwise and for certifi* 
cation of the record with the verdict.30 

Advisory opmions. It is the duty of the justices 
of the supreme court, wben required by the gov- 
ernor, to render an opinion in writing as to the in- 
terpretation of any portion of the constitution upon 
any question affecting the governor’s executive 
powers and duties but such* justices are not au- 
thorized to render advisory opinions on the con- 
struction of statutes,82 nor will they render such 
opinions on the constitutionality of statutes.23 

§ 338. -Otfaer Courts 

The Circuit courts In Florida have such appellate 
powers as are conferred by the constitution. 

The appellate jurisdiction of the Circuit courts is 
conferred by the constitution, the manifest purpose 
of which is to give such courts final appellate juris¬ 
diction by writ of error or appeal of ali causes 
originating in all courts of the state that are in¬ 
ferior to the Circuit court except convictions of 
felonies in the criminal courts of record, and except 
in probate and administrative matters.24 Thus 
such courts have final appellate jurisdiction of 
all misdemeanors tried in criminal courts,-25 and 
they may also issue writs of certiorari to inferior 
boards or tribunals exercising judicial or quasi-ju- 
dicial functions.36 Since the constitution also 
gives Circuit courts jurisdiction of such other mat- 
ters as the legislature may provide, their jurisdic¬ 


tion in statutory appeals from awards or orders of 
statutory administrative tribunals cannot be ques- 
tioned;37 but the constitution does not give them 
final appellate jurisdiction thereof.38 

§ 339. Georgia 

Constltutlonal provisione controi as to the Jurisdiction 
of appellate courts. 

The provisions of the state constitution and not 
the certificate of the trial judge to the bili of ex- 
ceptions determines which reviewing court has ju¬ 
risdiction of a case.22 

§ 340. -Supreme Coiut in General 

a. Jurisdiction 

b. Transfer of Causes 

a. Jnrisdictioii 

The appellate jurisdiction of the supreme court le 
defined by the constitution, as amended, and it has no 
other Jurisdiction. 

Under the constitution, the supreme court has no 
original jurisdiction, but is a court alone for the 
trial and correction of errors.^® Its jurisdiction 
formerly extended to the correction of errors in law 
and equity from the superior courts in all civil 
cases, whether legal or equitable, originating there^ 
in,4i or carried thereto from the court of ordi- 
nary,^2 in all cases of conviction of a capital 
felony.43 Xhe jurisdiction of the court was limit- 
ed by constitutional amendment in 1916. By this 


aOt Fla.—state ex rei. Davls v. City 
of Avon Park. 168 So. 159, 117 Fla. 
565, 9$ A.L..IL 230, modifylnsr 151 
So. 701, 117 Fla. 556, denyins re- 
hearing State ex rei. Attomey 
General v. City of Avon Park, 149 
So. 409, 108 Fla. 641. 

3L Fla—^In re Advisory Opinion to 
Govemor, 137 So. 881, 103 Fla 
668 . 

15 aJ. p 1037 note 2. 

Bestxioted powex 

Advisory opinion of supreme court 
to govemor is restricted to inter- 
pretation of constitution on question 
affecting executive powers and du¬ 
ties of govemor.—^In re Advisory 
Opinion to the Govemor, 111 So. 252, 
92 Fla. 989. 

**Bxeoative powers and duties” 
means duty pertainingr to executlon 
of laws as they exist.—^In re Ad¬ 
visory Opinion to the Govemor, 111 
So. 262, 92 Fla 989. 

Keld withln jTLxlsdlotlon 
Advisory opinion on question 
whether act o£ govemor In counter- 
signing certain state warrants will 
be vlolative of any constitutional 
provisioa—^In re Advisory Opinion 
to the Govemor, 164 So. 164, 114 Fla 


620—^In re Advisory Opinion to the 
Govemor, 107 So. 366, 90 Fla 708. 

32. Fla—^In re Advisory Opinion to 
the Govemor, 82 So. 606, 78 Fla 
156. 

15 C.J. p 1037 note 3. 

33. Fla—^In re Opinion to Gover- 
nor. 68 So. 851, 69 Fla 638—^In re 
Opinion of Court, 6 So. 925, 23 Fla 
297. 

15 C.J. p 1037 note 4. 

Statute affeetinfir fifov»xnox*s exeeiu 
tlve powers and duties 
Fla—^In re Advisory Opinion to 
Govemor, 137 So. 881, 103 Fla 
668 . 

16 C.J. p 1037 note 4 [a]. 

34. Fla—^Postal Telegraph-Cable 
Co. V. Broome, 126 So. 149, 99 Fla 
272—American Ry. Fxpress Co. v. 
Weatherford, 98 So. 820, 86 Fla 
626. 

Bxexolse of Jurisdiction 
Under former constitutional pro¬ 
visions which gave to the Circuit 
court only appellate Jurisdiction as 
to forcible entry and detainer cases, 
and cases from a Justice of the peace 
court, such court could not exercise 
original Jurisdiction In those causes, 
and a statute authorizing a trial de 


novo In the Circuit court was vio- 
latlve of the constitution and Invalld. 
—State V. Klng, 20 Fla 399—State 
V. Vann, 19 Fla 29—State v. Baker, 
19 Fla 19. 

Original Jurisdiction see supra f 
257. 

3& Fla—Brookins v. State, 67 So. 
142, 68 Fla 426. 

36. Fla—State v. Simmons, 140 So. 
187, 104 Fla 487. 

37- Fla—South Atlantic S. S. Co. 
of Delaware v. Tutson, 190 So. 
675. 

38. Fla—South Atlantic S. S. Co, of 
Bolaware v. Tutson, supra 

39. Ga—Scoggins v. State, 102 S.B3, 
39, 24 GaApp. 677. 

4a Ga—^Marloe v. Worrtll, 188 S. 
B. 340, 183 Ga 275—Callaway v. 
Pearson, 92 S.B. 43, 146 Ga 632. 

15 C.J. P 1038 notes 26, 27. 

41. Ga—Harrell v. Nussbaum, 69 
S.E. 8, 2 GaApp. 754. 

42. Ga—^Hendley v. Adams, 59 S- 
B. 227, 129 Ga 518. 

15 aJ. p 1038 note 29. 

43. Ga—Casar v. State, 67 S.E. 66, 
127 Ga 710. 
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amcndment the supreme court is a court alone for 
the triai and correction of errors at law from the 
superior courts anti from the city courts and other 
like courts in spccifted cases.** Its jurisdiction ex- 
tends and is limited to cases that involve the con- 
struction of the constitution of the state or of the 
United States, or of treaties between the United 
States and foreiy^n ffovernments, and to cases in 
which the constitutionality of any law of the state, 
or of the United States is drawn in question, which 
matters are considered infra § 344; cases respect- 
ing tities to land, see infra g 345; equity cases, see 
infra § 347; cases involving the validity and con- 
stniction of wills, see infra § 346; habeas corpus 
cases; divorce and alimony cases, cases of convic- 
tion of a capital felony;*^ and cases involving 
extraordinary remedies.*® It is also competent for 
the supreme court to require by certiorari or other- 
wise any case to be certified to it from the court 
of appeals for review and determination, with the 
same power and authority as if the case had been 
carried to the supreme court by writ of error,* ^ 
and, as seen infra § 348, it has jurisdiction to deter- 
mine questions certified to it by the court of ap¬ 


peals. By the constitutional amendment of 1927 
the supreme court may be given appellate juris¬ 
diction over certain courts established in lieu of 
justices courts as the general assembly may pro¬ 
vide. The supreme oourt* has jurisdiction to issue 
mandamus to require a triai judge to certify a bili 
of exceptions only in a case of which the supreme 
court would have jurisdiction under the constitu¬ 
tion.*® 

Obviously the supreme court will not interfere 
with the proper enforcement of the criminal law.*^ 

h. Transfer of Canses 

Any case carried to efther the supreme court or the 
court of appeals which shouid have been brought to the 
other wlll be transferred to the proper court. 

The constitution provides that any case carried to 
the supreme court or to the court of appeals which 
belongs to the class of which the other court has 
jurisdiction, shall, until otherwise provided by law, 
be transferred to the other court under such rules 
as the supreme court may prescribe, and that the 
cases so transferred shall be heard and determined 
by the court which has jurisdiction thereof.®® 


44 . Ga.—Marlowe v. WorrlU, 1S8 S. 
R 340. 1S3 Ga. 275. 

15 C.J. P 103S notes 33-35. 

45. Ga.—Sco^gins v. State, 102 S.R 
39. 24 Ga,App. 677. 

Ho oonvietloiL 

Where plea to murder Indictment. 
based on lunacy adjudication, was 
stricken, accused's remedy was error 
to court of appeals. not supreme 
court, where defendant was not con¬ 
victe^ there being no conviction of 
a capital felony.—^Humphrey v. 
State. 165 S.B. 587. 175 Ga. 666, trans¬ 
ferred, see 169 S.E. 53, 46 Ga.App. 
720 . 

46L Ga.—Casey t. McElreath. 169 S. 
R 342, 177 Ga, 35—Spence v. Mll- 
ler. 167 S.R 188, 176 Ga. »6, trans¬ 
ferred, see 171 S.R 158, 47 Ga.App. 
625. 

BTo extraordinary resnedy liald in- 
VDXved 

Ga.—Spence v. Miller, supra—^Elmore 
V. Southern Bank & Trust Co., 105 
S.R 474, 150 Ga. 811—Albrlffht v. 
American Cent. Ins. Co,, 94 S.B. 
661, 147 Ga. 493. 

47 - Ga.—^Vaissiere v. J. B. Pound 
Hotei Co., 190 S.B. 354. 184 Ga. 
72, ainrminff J. B. Pound Hotei Co. 
y. Vaissiere, 187 S.R 279, 54 Ga. 
App. 162—Central of Georiria Ry. 
Co. V. Tesbik, 91 S.R 873, 146 Ga. 
620, grantinir certiorari Yesbik v. 
Central of Georgla Ry. Co., 91 S. 
R 274, 19 Ga.App. 252, afflrmed 92 
S.R 527, 146 Ga. 769. 

15 aJ. P 1038 note 50. 


Gravity and Importanco 
Certiorari will not be granted 
where the case does not present a 
question of «ravity and general im- 
portance.—^Louisville & N. R. Co. v. 
Tomlin, 132 S.R 90, 161 Ga. 749, dis- 
missing certiorari 127 S.R 416, 33 Ga. 
App. 585. 

48 . Ga.—^Brown v. Hutcheson, 144 
S,R 17, 166 Ga. 644. 

arnaidarnus not anthozized 

(1) Supreme court does not have 
jurisdiction of a petition for man¬ 
damus to compel judge to certify 
a bili of exceptions which raises no 
constitutional question nor any ques¬ 
tion within the supreme courfs ju¬ 
risdiction.—^Brown v, Hutcheson, su¬ 
pra. 

(2) The supreme court is without 
jurisdiction to grant a writ of man¬ 
damus on an original petition there- 
for to compel a judge of the Circuit 
court to grant a writ of error coram 
nobis, although supreme court could 
ald party by writ of mandamus to 
bring up a case to Itself from lower 
court—Marlowe v, Worrlll, 188 S.E. 
340, 183 Oa. 275. 

49. Ga.—Cbivilis v. West, 186 S.E. 
348, 182 Ga. 379. 

50. Ga.—Bleckley v. Bleckley, 5 S.E. 
2d 206—^Metropolitan Life Ins. Co. 
V. Johnson, 3 S.R2d 593, 188 Ga. 
254, transferred, see, App., 5 S.E. 
2d 920—liunsford v. State, 199 S. 
E. 80$, 187 Ga. 162—^Frazier v. 
Beasley, 199 S.R 194, 186 Ga. 861, 
transferred, see 1 S.E.2d 458, 59 
Ga.App. 500—Jewell Tea Co, v. 
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City Council of Augusta, 197 S.B. 
236, 186 Ga. 146, transferred, see 
200 S.E. 603, 59 Ga.App. 260—Jollle 
V. Hughes, 193 S.B. 769, 184 Ga. 
860—Cheatham v. Gormley, 186 S. 
E. 736, 182 Ga. 649, transferred, see 
190 S.E. 38, 65 Ga.App. 295—Pearre 
V. Wilkinson, 183 S.E. 626, 181 Ga. 
619, transferred, see 188 S.E. 653, 
64 Ga.App. 638—Gormley v. Searcy, 
176 S.B. 913, 179 Ga. 389—De Kaib 
County V. Grice, 175 S.E. 804, 179 
Ga. 458, transferred, see 181 S.R 
703, 51 Ga.App. 887—^Mobley v. 
Shannon, 152 S.E. 255, 169 Ga. 876 
—^Felker v. Stili, 161 S.E. 802, 169 
Ga. 849—Columbus Heating & Ven- 
tilatlng Co. v. Burt, 142 S.E. 661, 
166 Ga. 158—^Hutchings v. Roque- 
more, 139 S.E. 216, 164 Ga. 637— 
Conyers v. Luther Williams Bank¬ 
ing Co., 133 S.E. 862, 162 Ga. 350, 
transferred 135 S.E. 515, 36 Ga. 
App. 52—Jones v. Sikes, 131 S.R 
900, 161 Ga. 799—^Veal v. Huffman- 
129 S.B. 639, 161 GfiU 78—Spiel- 
berger v. W. H. Hali & Co., 126 S. 
E. 391, 169 Ga. 511, transferred, see 
126 S.E. 662. 33 Ga.App. 406—City 
of Reynolds v. Carter, 125 S.B. 380, 
169 Ga. 229—McDuffle 011 & Fer- 
tilizer Co. v. Sims, 117 S.B. 318, 
165 Ga. 521, transferred, see 120 
S.E. 649, 31 Ga.App. 261—Howell 
V. State, 114 S.E. 427, 164 Ga. 424, 
answers to certified questions con- 
formed to 114 S.B. W7, 29 Ga.App. 
174—Hulse V. Starke, 110 S.B. 276, 
152 Ga. 496, transferred, see 114 S. 
B. 715, 29 Ga.App. 246—^Brandt v. 
Buckley, 107 S.R 773, 151 Ga. 582, 
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§ 341. - Court of Appeals in General 

The court of appeals is a court for the correction of 
errors of law from the superior courts» and certain City 
courts, In all cases In which the supreme court is without 
jurlsdlctlon. 

The court of appeals was created by constitution- 


al amendment in 1906.51 It has no original juris- 
diction, but is a court for the correction of errors 
of law only52 from the superior courts in all cases 
in which such jurisdiction is not conferred by the 
constitution on the supreme court,®® and from the 


transferred, see 109 S.E. 692, 27 
GkuApp. 616—^Andrews v. Sims, 106 
S.E. 641, 161 Ga. 63—Simpson v. 
MfiM illan. 102 S.E. 826, 160 Ga. 

—Water Power & Mining: Co. 
y. Amold. 99 S.E. 38-2, 149 Ga. 107., 
afllnningr Amold v. Water Power 
& Mining: Co., 96 S.E. 343, 22 Gku 
App. 604—^Burress v. Montg:omery, 
97 S.B. 638, 148 Ga. 648—^Watkins 
V. Woodbery. 96 S.E. 338, 148 Ga. 
249 —^Frey v. Thompson, 94 S.B. 
999, 147 Ga. 669—^Harrls v. State, 
94 S.E. 672, 147 Ga. 489, trans¬ 
ferred, see 96 S.E. 321, 21 Ga.App. 
796—^Amold v. Water Power & 
Mining: Co. of Georgria, 92 S.E. 889, 
147 Ga. 91—^Elklns v. Merritt, 92 
S.E. 61, 146 Ga. 647—^Federal Land 
Bank of Columbla v. Shing:ler, 164 
S.K 213, 46 Ga.App. 199, conform- 
Ing to 162 S.E. 816, 174 Ga, 352, 
reversing: 157 S.E. 911, 43 Ga,App. 
92—^Patterson v. Bank of Alapaha. 
99 S.E. 141, 23 Ga,App. 622. 

16 C.J. p 1039 note 52, p 1147 note 
77. 

Proylsioiui constmed 

(1) Under the constitutional pro- 
vlsion that "any case” carried to the 
supreme court may, nnder the de- 
scribed circumstances, be transferred 
to the court of appeals, a petition 
to mandamus a judg:e to tertify a 
bili of ezceptlons is not a ”case” 
and hence It cannot be transferred to 
court of appeals.—^Brown v. Hutche- 
son, 144 S.E. 17, 166 Ga. 644. 

(2) .A case Improperly taken to 
the supreme court is not '*brought” 
to the court of appeals, withln the 
meaning: of Const. art 6 S 2 par 6, 
Civ.Code 1910 S 6603, relative to the 
time of disposing: of cases, until 
transferred by the supreme court to 
the court of appeals, althoush so 
brought through the fault of plaln- 
tifl in error, and not transferred un- 
^1 after the close of the term of 
the court of appeals.—Howell v. 
State, 114 S.B. 42f7, 164 Ga, 424, an- 
swers to certlfled questions conform- 
ed to 114 S.B. 717, 29 Ga,App. 174. 

Bffect of retxaauRfer 
Where a case was transmitted by 
court of appeals to the supreme 
court, that court*s retransfer of the 
case Is equivalent to a holdlng that 
the constitutional question ralsed in 
the affldavlt of illegrality was not 
properly made and was not actually 
raised for revlew.—^Felker v. City of 
Monroe, 96 S.E. 1028, 22 Ga.App. 801. 

61. Ga.— Gainesvllle Midland H. Co. 


V. Jackson, 57 S.E. 1007, 1 Ga,App. 
632. 

16 C.J. p 1039 note 63. 

S/2. Ga.—Commercial Credit Co. v. S. 
E. S. Motor Co., 134 S.B. 180, 181, 
35 Ga.App. 563—Citizens» Bank of 
Bainbridge v. McUeod. 105 S.E. 315, 
^6 Ga,App. 36—^Hester v. Dreyer & 
Hinson. 92 S.B. 299, 19 Ga.App. 816. 

15 C.J. p 1039 note 54. 

53- Ga,—^Lunsford v. State, 199 S.E. 
808, 187 Ga. 162—Criswell v. Jones, 
199 S.E. 804, 187 Ga. 65, trans¬ 
ferred, see App., 3 S.B.2d 116— 
Valssiere v. J. B. Pound Hotel Co., 
190 S.B. 364. 184 Ga. 72. afflrming 
J. B. Pound Hotel Co. v. Vaissiere, 
187 S.E. 279, 54 Ga.App. 162—Mar- 
lowe V. Worrlll, 188 S.E. 340, 183 
Ga. 275—^Pirst Nat. Bank v. Busha, 
181 S.B. 162, 180 Ga, 852—Hood v. 
Bibb Brokerage Corporation, 169 S. 
B. 110, 176 Ga. 846, transferred, 
see 173 S.E. 236, 48 Ga.App. 606— 
Mobley v. Askew, 166 S.B. 772, 176 
Ga. 19, transferred, see 170 S.E. 
894, 47 Ga.App. 517, following 

Gormley v. Askew, 170 S.E. 674, 
177 Ga. 654—Langford v. Johnson, 
162 S.E. 690. 174 Ga. 348, trans¬ 
ferred, see 167 S.R 779, 46 GaApp. 
444—^Howard v. Boone, 162 S.E. 
681, 174 Ga 329—^Dougherty Coun- 
ty V. Jones, 156 S.B. 197, 171 Ga 
601, transferred, see 158 S.E. 432, 
43 Ga.App. 188—Clark v. Georgia 
Railroad Bank, 155 S.E. 766, 171 
Ga 441—Smith v. Atlanta Mut. Ins. 
Co., 155 S.E. 535, 42 GaApp. 264 
—Griffln v. Garrard, 152 S.E. 906, 
170 Ga 401, transferred, see 156 
S.E. 270, 42 GaApp. 837—Georgia 
Casualty Co. v. McRitchle, 162 S. 
E. 900, 170 Ga 422, transferred, 
see 156 S.E. 458, 42 GaApp. 488— 
Georgia Creosoting Co. v. Moody, 
150 S.E. 153, 169 Ga 322, trans-1 
ferred, see 154 S.E. 294, 41 GaApp. 
701—^Noland v. BoweV, 147 S.B. 
613, 168 Ga 316—^Brown v. Bow- 
man, 140 S.E. 846, 165 Ga 366— 
American Nat. Ins. Co. v. Brant- 
ley, 140 S.E. 760, 165 Ga 305—Ford 
V. Southern Ry. Co., 124 S.B. 887, 
159 Ga 111—Wallace v. State, 117 
SJ!. 243, 156 Ga 414—Gulf Refln- 
Ing Co. V. Miller, 108 S.E. 28, 161 
Ga 727, transferred, see, App., 
114 S.B. 227, 29 GaApp. 71—Swain 
V. Jaudon, 95 S.E. 696, 147 Ga 773, 
answers to certified questions con- 
formed to 95 S.E. 1020, 22 GaApp. 
276—^Evans v. Pennlng:ton, 177 S.B. 
367, io GaApp. 146, transferred, 
see 179 S.E. 123, 180 Ga 488—Rob- 

581 


Inson V. Richmond Casket Co., 90 

S.B. 102, 18 GaApp. 638. 

15 C.J. p 1039 note 55. 

Cosuctitiitional luigriiagre consfemed 

The constitutional amendment de- 
fining the jurisdiction of the court 
of appeals and providing that it shall 
have Jurisdiction m all cases in 
which such Jurisdiction has not been 
conferred . . . upon the Supreme 
Court, clearly does not intend to con¬ 
fer Jurisdiction in cases which could 
not be brought by writ of error to 
the supreme court at the creatlon of 
the court of appeals.—^Ash v. Peo- 
ple*s Bank of Oliver, 101 S.E. 912, 
914, 149 Ga 713, answers to certi- 
fled questions conformed to 102 S. 
BL 184, 24 GaApp. 767—Tillman v. 
Groover, 102 S.B. 879, 25 GaApp. 118. 

TMrn.li » 

In a case which is reviewable by 
the court of appeals, an applicati on 
for mandamus should he made to 
that court.—^Brown v. Hutcheson, 144 
S.B. 17, 166 Ga 644. 

Courfe of appeals held to havo apopel- 
lato JuzlaiUctioiL 

(1) Aetion for damages for breach 
of contract.—^Decatur County v. 
Praytor, Howton & Wood Contract- 
Ing Co.. 142 S.E. 73, 165 Ga 742, 
reversing 137 S.E. 918, 36 GaApp. 
611, vacated 142 S.E. 919, 38 GaApp. 
74, and conformed to 142 S.E. 919, 
38 GaApp. 74—^Lexlngton Presbyteri- 
an Chnrch v. Reid, 93 S.E. 208, 147 
Ga 225, transferred, see 95 S.E. 
723, 22 GaApp. 170. 

(2) Aetion on notes.—Johnson v. 
Bolton, 181 S.B. 186, 180 Ga 869— 
Pan American Life Ins. Co. v. Orr, 
170 S.E. 367, 177 Ga 531, transferred, 
see 175 S.E. 32, 49 GaApp. 257. 

(3) Denial of change of venue.— 
Ruffin V. State, 108 S.E. 80, 151 Ga 
745, transferred, see 110 S.E. 311, 28 
GaApp. 40—^Ruflan v. State. 108 S. 
E. 29. 151 Ga 743, transferred, see 
110 S.E. 311, 28 GaApp. 40.' 

(4) Ezceptlons on Judgment in con- 
tempt proceedings.—Jones v. State, 
144 S.E. 106, 166 Ga 553. 

(5) Ezceptions to dismissal of levy 
seeking personal Judgment for breach 
of warranty.—^Fite v. Whittemore, 
146 S.E. 844, 167 Ga 900, transferred, 
see 148 S.E. 279, 39 GaApp. 671. 

(6) Statutory gamishment proceed- 
Ing.—^Ledbetter v. Goodroe, 169 S.B. 
106, 176 Ga 845, transferred, see 171 
S.E. 872, 48 Ga.App. 7. 

(7) Suit to compel repayment of 
taxes illegally collected under Sales 
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City courts, see supra § 258, and in such other cas¬ 
es as may be prescribed by law.^* Under the ex- 
press provisiems of a constitutional amendment of 
1927, the coart of appeals is also authorized to re- 
vicw cases from certain other courts as the gcneral 
assembly may provide.^® 

§ 342, —— Superior Courts 

Th« «ppellau Juritdiction of the superior court Is 
specificetiy defined by both constitutional and statutory 
provistons. 

By virtuc of statutory authority, the Georgia su¬ 
perior courts exercise a gencral supervision over 
all inferior tribunals, and have jurisdiction to re- 
view and correct errors committed thcrcin in the 
manner prescribed by law.®* Thus, under a statute 
so providing, the writ of certiorari will issue from 
the superior court for the correction of errors com¬ 
mitted by any inferior judicatory, except in cases 
touching the probate of wills, granting letters testa- 
mentary and of administration 


I 343 . -City Courts 

The legislature cannot glve cIty courts appellate Ju¬ 
risdiction in violatlon of constitutional limltatfons. 

The legislature cannot, in violation of the provi- 
sions of the state constitution, vest appellate juris¬ 
diction in the superior courts.5* 

§ 344 . -Cases Involving Construction of 

Constitutions or Validity and Con¬ 
struction of Statutes 

The supreme court has excluslve jurisdiction over ap- 
peala of cases involving the constitutionality of statutes 
and treaties or the construction of doubtfui constitutional 
provislons dlrectly in questlon. 

Under the express provisions of the state consti¬ 
tution, the supreme court is a court for the correc¬ 
tion of errors of law from the superior courts and 
certain specified city and like courts in all cases that 
involve the construction of the state constitution^O 
or of the constitution of the United States,®® or 
of treaties between the United States and foreign 
govemments,®^ and in all cases in which the con¬ 
stitutionality of any state or fcderal law is drawn 
into question.®2 Thus, the court of appeals has no 


Tax Act—Stein & Co. v. State Tax 
Board, 153 S.K. 1S7. 174 Ga. 511, 
transferred, aee 157 S.B. 330, 46 Ga. 
App. 239. 

(8) Tax coUeetor^a suit to enforce 
claim for taxes as prior claim 
airainst elosed bank.—Tharpe v. 
Oormley, 168 S.E. 261, 175 Ga. 508, 
transferred, see 173 S.B. 212, 48 Ga. 
App» 731, 

6«, Ga.—Cable Piano Co. t. William- 
son, 175 S.B. 103, 49 Oa.App. 529. 
55. Ga.—Yonce v. Nash l.toan Co., 
179 3.E. 570, 61 Ga.App. 35. 

Review of municlpal courts see su¬ 
pra i 253, 

55L Ga.—^Pope V. Lee, 75 S.K 632, 
13S Ga. 535—Mori^n v. Camphell, 
ff S.B 359, 133 Ga. 549--Teasley 
V. Campbell. 56 6.E. 273, 133 Ga. 
545. 

15 CJ. p 1040 notes 77-^5. 

57. Ga.—Cresham v. I«e, 111 S.B. 
404, 152 Ga. 829, answer to certified 
questiona conformed to 112 S.B. 
524, 28 Ga.App. 575—Murphy v. 
Drum ds Bugle Corps, 190 S.B. 67, 
56 Ga.App. 293—Leary v. Rovalls, 
154 SJS. 903, 45 Ga.App. 414. 

15 C.J. p 1040 note 85 CaJ. 

5& Oa.—Kirkman v. Gilleapie, 37 S. 

EL 714, 112 Ga. 507. 

15 CJ. p 1040 note 97. 

55. Ga.—^Rodsea v. Seaboard Loan & 
SavJngs Ass*n, 199 S.B, 105, 185 
Oa. 84S—OampbeU v. Atlanta Coach 
Co., 195 S.EL 759. 185 Ga. 77, trans¬ 
ferred, see 200 S.EL 203, 58 GaJtpp. 
824-^umer v. State, 195 SJBl 431, 
185 Qa. 432, txansferrad» see 199 


S.B. 837, 58 Ga,App. 775—Slaten v. 
College Park Cemetery Co., 193 S. 
BL 872, 185 Ga. 27—^Western & A. 

R. R. V. Michael, 158 S.EL 426, 172 
Ga. 551, answers to certifled ques- 
tions conformed to 160 S.B. 93, 43 
Ga.App. 703—^Porbes v, Savannab, 
128 S.B. 806, 160 Ga- 701—Patter- 
son V. Bank of Alapaha, 96 S.B. 
853, 148 Ga. 366—Smith v. Geor¬ 
gia Granite Corporation, 194 S.B. 
908, 57 Ga.App. 246, transferred, 
sce 198 S.B. 772, 186 Ga. 684, 119 
A.L.R. 560—^Maner v. Dykes, 184 

S. B. 438, 52 6a.App. 715, trans¬ 
ferred, see 187 S.R 699, 183 Ga. 
118, transferred, see 190 S.B. 189, 
55 Ga.App. 436. 

15 aJ. p 1038 note 36. 

Questlon ralsed in ozoss blll 
Where defendant In error files a 
cross bili of exceptions, in which are 
ralsed constitutional questlons of 
which the supreme court alone has 
jurisdiction, rendering it necessary 
that the cross hili be transmltted to 
the supreme court, the main bili of 
exceptions should also be transmltted 
to such court, which will retain the 
entire case.—Oliver-McDonald Co. v, 
Swift A Co., 120 S.B. 543. 157 Ga. 
102 . 

60. Ga.—^Hodges v. Seaboard Loan & 
Savings Ass*n, 199 S.B. 105, 185 
Ga. 846—Jollie v. Hughes, 193 S.E. 
769, 184 Ga. 860—^Forbes v. City of 
Savannah, 128 S.B. 806, 160 Ga. 
701—Gates v. State, 92 S.EL 974, 20 
Oa.App. 171. 

01« Gcl—^H odges t. Seaboard Loan 
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& Savings Ass'n, 199 S.R 105, 189 
Ga. 845. 

62. Ga.—^Trust Co, of Georgia v. 
Finsterwald, 4 S.B.2d 808, 188 Ga. 
794—Wright v. Cannon, 195 S.R 
168, 185 Ga. 363, transferred, see 
198 S.R 301, 58 Ga.App. 268—West 
V. Prick Co., 187 S.E. 868, 183 Ga. 
182, transferred, see 192 S.B. 55, 
55 Oa.App. 864—^Maner v. Dykes, 
187 S.B. 699, 183 Ga. 118, trans¬ 
ferred, see 184 S.E. 483, 52 Oa. 
App. 716. 

Claiiss ooxisfemed 

(1) The term any **law of the state 
of Georgia” as used in the constitu¬ 
tional provision defining the juris¬ 
diction of the supreme court means 
an enactment of the general assem¬ 
bly.—^Maner v. Dykes, 187 S.B. 699, 
183 Ga. 118, transferred, see 184 S.R 
438, 52 Ga.App. 715, transferred, see 
190 S.R 189, 55 Ga.App. 436. 

(2) A rule promulgated by the 
Public Service comznisslon pursuant 
to a statute authorizing it to make 
rules for safety is not a “law of the 
state of Georgia.**—^Maner v. Dykes, 
supra, 

Wliers quMTtlon of co]istltn.tioiiali- 
ty of law of sistor stato is not prop- 
erly ralsed, the supreme court will 
not decide whether it or court of ap¬ 
peals had jurisdiction of a case In¬ 
volving an attack on the constitu¬ 
tionality of .a law of a slster state. 
—JoUle V. Hughes, 198 S.E: 769, 184 
Ga. 860. 

Questlon must bo raisod balow 
The supreme court will not pass 
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§ 344 


jurisdiction over constitutional questions reserved 
for thc supreme court by the constitution.63 
ertheless, the words “construction of the constitu- 
tion” within the above provision contemplates a 
construction where the meaning of the constitu- 
tion is directly in question and is doubtful by force 


of its own terms or under the dccisions of the state 
or federal supreme courts.®^ Therefore, this con¬ 
stitutional provision does not deny to the court of 
appeais jurisdiction of cases involving the mere ap- 
plication of unquestioned and unambiguous provi- 
sions of the constitution to a given state of facts.®® 


on the constltutlonallty of a statute, 
anleas the record clearly shows that 
the point was directly passed on by 
trlal Judgre.—West v. Frick Co., 187 
S.F. 868, 183 Ga. 182, transferred. see 
192 S.B. 55, 56 Ga.App. 854—Tar- 
brough V. Georgia R. & Bankingr 
Co., 168 S.B. 873, 176 Ga. 780, trans¬ 
ferred, see 172 S.B. 808, 48 Ga.App. 
314. 

QuMtloiL as to coxistitiitloiiallty of 
statute held uot properly xalsed 
Ga.—^Head v. Bdgar Bros. Co., 200 S. 
B. 792, 187 Ga. 409—^West v. Frick 
Co., 187 S.B. 868, 183 Ga. 182, 
transferred, see 192 S.B. 55, 55 Ga. 
App. 854—^Keeney v. State, 186 S. 
B. 661, 182 Ga. 523—Bentley v. 
Anderson-McGriif Hardware Co., 
184 S.B. 297, 181 Ga. 813, trans¬ 
ferred, see 188 S.B. 286, 54 Ga. 
App. 478—Nelson v. State, 177 S. 
B. 253, 179 Ga. 743, transferred, 
see 180 S.B. 16, 51 Ga.App. 207— 
De Kalb County v. Grice, 175 S.E. 
804, 179 Ga. 458, transferred, see 
181 S.E. 703, 61 Ga.App. 887— 
Southern Ry. Co. v. Slaton, 173 S. 
B. 161, 178 Ga. 314, transferred, see 
178 S.K 892, 60 Ga.App. 670— 

Kewman v. Grlffln Foundry & Ma- 
chine Co., 140 S.B. 353, 165 Ga. 227 
—Savannah Electric Co, v. Thom- 
as. 113 S.E. 806, 154 Ga. 258, trans¬ 
ferred, see 118 S.R 481, 30 GeuApp. 
405—Crapp v. State, 95 S.E. 993, 
148 Ga. 150—Lee v. Central of 
Georgla Ry. Co., 94 S.B. 658, 147 
Ga. 428—Western & A. R. R. v. 
Michael, 160 S.B. 93, 43 Ga.App. 
703, conforminsr to answers to cer- 
tified Questlons 158 S.B. 426, 172 
Ga. 561—^U. S. Fldelity & Guar- 
anty Co. v. Watts, 133 S.E. 476, 86 
GaApp. 447—^Miller v. State, 107 
S.B. 64, 26 Ga.App. 642—Nevllle v. 
State, 97 S.B. 895, 23 Ga.App. 145. 

83» Ga.—^Bolton v. City of Newnan, 
95 S.E. 472, 22 Ga.App. 15, trans¬ 
ferred, see 94 S.E. 326, 147 Ga. 400. 

64. Ga.—Western Union Telegrraph 
Co. V, King, 2 S.E.2d 909—Luns- 
ford V. State, 199 S.E. 808, 187 Ga. 
162—^Hodires V. Seaboard Loan & 
Savlnes Ass*n. 199 S.B. 105, 186 Ga. 
846—Campbell v. Atlanta Coach 
Co., 196 S.B. 769, 186 Ga. 77, trans¬ 
ferred, see 200 S.B. 208, 58 Ga.App. 
824—Tumer v. State, 196 S.B. 431, 
186 Ga. 432, transferred, see 199 
S.E. 837, 58 Ga.App. 776—Payne 
V. State, 180 S.E. 130, 180 Ga. 609 
—De Kalb County v. Grice, 176 S. 
B. 804, 179 Ga. 458, transferred, sees 
181 S.E. 703, 61 Ga.App. 887—Gulf 


Paving Co. v. City of Atlanta, 99 
S.B. 374, 149 Ga. 114, reversing: 96 
S.E. 392, 22 Ga.App. 374, and con- 
formed to 99 S.B. 638, 24 Ga.App. 

Vo ‘^coxurtruotlon. of the constUntiLon’’ 
ixLvolved 

Ga.—^Methodist Bpiscopal Church, 
South V. Decell, 1 S.E.2d 432, 187 
Ga. 526—^Head v. Edgar Bros. Co., 
200 S.E. 792, 187 Ga. 409—Luns- 
ford V. State, 199 S.B. 808, 187 
Ga. 162—Beckman v. Atlantic Re- 
flninff Co., 182 S.E. 695, 181 Ga. 
456, transferred Beckmann v. At¬ 
lantic Reflninff Co., 187 S.R 168, 63 
GaApp. 671—Payne v. State, 180 
S.R 130, 180 Ga. 609—Gormley v. 
Searcy, 176 S.R 913, 179 Ga. 889 
—^Morris v. Tatum, 174 S.E. 340, 
178 Ga. 728, transferred, see 178 
S.R 167, 60 Ga.App. 315—Wynn v. 
State, 172 S.E. 565, 178 Ga. 193 
—Cowart V. State, 170 S.B. 253, 177 
Ga. 377, transferred, see 179 S.E. 
823, 61 Ga.App. 199—^Tumer v. 
State, 169 aS. 21, 176 Ga. 823, 
transferred, see 169 S.B. 733, 47 
Ga.App. 192—^Felker v. Stili, 169 
S.B. 15, 176 Ga. 735, transferred, 
see 171 S.B. 838, 48 Ga.App. 2 4" ■ 
American Service Co. v. Cohen, 168 
S.R 699, 172 Ga. 744—Meadows v. 
State. 164 S.E. 188, 170 Ga. 802, 
transferred, see 158 S.R 765, 43 
GaApp. 225—Claxk v. Union School 
Dist., 184 S.R 326, 162 Ga. 597, 
transferred. see 135 S.R 318, 36 

^ Ga.App. 80—Smith v. Atlanta Mut. 
Ins. Co., 155 S.R 535, 42 GuAlPp. 
254. 

G5. Ga.—James v. State, 5 aR2d 
236—^Eminent Household of Colum- 
bian Woodmen v. Bryant, 4 S.R2d 
471, 188 Ga. 594—Western Union 
Telegrraph Co. v. Kingr, 2 S.B.2d 909 
—City of Waycross v. Harrell, 199 
S.B. 119, 186 Ga. 833, transferred, 
see 1 S.B.2d 681, 59 Ga.App. 616— 
Hodsres V. Seaboard Loan & Sav- 
inffs Ass'n, 199 S.R 105, 186 Ga. 
845^—Sanders v. State, 197 S.R 801, 
186 Ga. 335—Campbell v. Atlanta 
Coach Co.. 196 S.B. 769, 186 Ga. 
77, transferred, see 200 S.R 203, 58 
G^App. 824—^Tumer v. State, 195 
S.B. 431, 185 Ga. 432, transferred, 
see 199 S.R 837, 58 Ga.App, 776— 
Silas V. State, 184 S.R 318, 181 
Ga 744—^Payne v. State, 180 S.E. 
130, 180 Ga 609—Gormley v. Sear¬ 
cy, 175 S.E. 913, 179 Ga 389—Tar- 
brougrh V. Georgla R. & Banking 
Co., 168 S.R 873, 176 Ga 780, trans¬ 
ferred, see 172 S.B. 808, 48 GaA.pp. 
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314—Thompson v. City of Atlanta, 
168 S.E. 312, 176 Ga. 489, trans¬ 
ferred, see 173 S.R 193, 48 GaApp. 
674, conforming to answers to cer- 
tifled questions 172 S.R 916, 178 
Ga 281—^Western & A R. R. v. 
Leslie, 168 S.E. 15, 176 Ga 385, 
transferred, see 173 S.R 170, 48 
GaApp. 714—Worth v. Borough of 
Atlanta, 165 S.B. 245, 176 Ga 377. 
transferred, see 169 S.E. 242, 46 
GaApp. 743—^Mays v. State, 165 S. 
E. 68. 176 Ga 260—U. S. Fldelity 
& Guaranty Co. v. EJmondson. 164 
S.R 773, 174 Ga 896—Thompson v. 
State, 164 S.B. 202, 174 Ga 804— 
Dunn Motors v. General Motors 
Acceptance Corporation, 163 S.R 
906, 174 Ga 743, transferred, see 
167 S.R 897, 46 GaApp. 469— 
American Mills Co. v. Doyal, 163 
S.R 603, 174 Ga 631, transferred, 
see 167 S.B. 312, 46 GaApp. 236— 
Wadley Southern Ry. Co. v. Faglee, 
161 S.R 847, 173 Ga 814, revers- 
ing 155 S.B. 65, 42 GaApp. 80, and 
conformed to 161 S.E. 848, 44 Ga 
App. 350—^Norman v. State, 156 S. 
R 203, 171 Ga 527, transferred, see 
160 S.R 622, 44 GaApp. 92— 
Meadows v. State, 164 S.E. 188, 170 
Ga 802, transferred, see 158 S.E. 
765, 43 GaApp. 225—^Howell v. 
State. 111 S.R 675, 163 Ga 201— 
Gulf Paving Co. v. City of At¬ 
lanta 99 S.E. 374, 149 Ga 114, re- 
versing 96 S.R 392, 22 Ga.App. 374, 
and conformed to 99 S.R 538, 24 
GaApp. 4—^Morris v. Tatum. 178 
S.R 167, 50' GaApp. 315, trans¬ 
ferred, see 174 S.B. 340, 178 Ga 
728—Gormley v. Walton, 170 S.R 
706, 47 GaA.pp. 466. reversed on 
other grrounds Walton v. Gormley, 
178 S.B. 152, 180 Ga 90, and vacat- 
ed Gormley v. Walton, 178 S.B, 
398, 50 GaApp. 478, transferred, 
see 180 S.R 220, 180 Ga 660—^Den- 
nard v. State, 168 S.R 311, 46 Ga 
App. 513, transferred, see 168 S.R 
310, 176 Qa 361—^Hazlehurst v. 
Southern Fruit Distrlbutors, 167 S. 
B. 898, 46 GaApp. 453—Perdue v. 
Maryland Casualty Co., 160 S.B. 
720, 43 GaApp. 853—Seaboard Air 
Line Ry. Co. v. Benton, 159 S.R 
717, 43 GaApp. 495, reversed on 
other grounds 165 S.E. 693, 175 Ga 
491, conformed to 166 S.R 219, 45 
GaApp. 832—Southern Pac. Co. v. 
Di Cristina, 137 S.R 79, 36 GaApp. 
433—^Daniel v. City of Clazton, 132 
S.B. 411, 35 GaApp. 107—Wright v. 
Southern Ry. Co., 112 S.E. 171, 28 
GaApp. 545—^Bryson v. State, 108 
S.R 63, 27 GaApp. 280—^Rhodes 



§ 344 

Furthermore, thc coiirt of appeais, and not thc 
supreme omrt, has jurisdiction of a case at law 
raising- only thc question of the constitutionality of 
a municipal ordinancc.*»® 

It was formerly required that, where in a case 
pcndinpf in thc court of appeaIs a question was rais- 
ed as to thc construction of a provision of the con- 
stitution of the state or thc United States,®" or as 
to the constitutionality of an act of the gcneral as- 
sembly of the state,® ^ and a decision of the question 
was necessary to the determination of the case,®® 
the court of appeais should certify such question to 
the supreme court and was bound by the construc¬ 
tion thereon given by the latter court ;70 but since 
the constitutional amendment of 1916, this duty 
to certify does not exist, as thc supreme court has 
exclusive jurisdiction of cases involving such ques- 
tions.‘l 

§ 345. -Cases Involving Title to Land 

Unlets such matter is only Incidentally Involved, the 
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supreme court has exclusive appellate Jurisdiction in all 
cases respecting title to land. 

By express provision of the constitution, the su¬ 
preme court has appellate jurisdiction, “until other- 
wise provided by law,” in all cases respecting title 
to land."® Under this provision, the supreme 
court is without jurisdiction to review cases where- 
in the title to land is not directly, but only in¬ 
cidentally, involved,*^® the court of appeais having 
jurisdiction under such circumstances in an other- 
vrise proper case,*^^ 

§ 346. - Cases Involving Validity or Con¬ 

struction of Wills 

Appellate jurisdiction In all cases Involving the 
validity or the construction of wills reposes in the su¬ 
preme court. 

Under an appropriate constitutional provision, 
the supreme court has appellate jurisdiction in all 
cases which involve the validity or the construction 
of wills.*^® However, a case which only inci- 


COTJRTS 


V. Elberton & E. Ry. Co., S5 S.E. 
eil, 1$ Ga.App. 42C. 

SQ. Ca.—Ntlsen V. City of La Grange. 
1S9 S.E. SU. 183 Ga. 742. trans- 
fexred. sep 191 S.R 175. 65 Ga.App. 
67^Hicka v. City of DubUn, 188 
S.E. 339. 183 Ga. 300—^:VIaner v. 
Dykes. 187 S.E. 699. 183 Ga. IIS— 
Stafford v. City of Valdosta, 172 
S.E. 461, 178 Ga. 224. transferred, 
see 174 S.E. 810. 49 Ga.App. 243— 
Elliott V. City Council of Augusta. 
170 S.B. 787, 177 Ga. 680, trans¬ 
ferred, see 176 S.E. 548. 49 Ga. 
App. 568—Thompson v. City of At¬ 
lanta, 168 S.E. 312. 176 Ga. 489. 
transferred, see 173 S.E. 193. 48 
Ga.App. 674. conforming to answers 
to certlfled questions 172 S.E. 915, 
178 Ga. 281—^Neal v. City of Eub- 
Itn. 92 S.E. 1021, 20 Ga.App. 263. 
67. Ga.—Tooke v. State, 61 S.B. 917, 
4 Ga.App. 495. 

15 C.J. p 1039 note 58. 

6BL Ga.—Armond v. State. 88 S.E. 

990, 18 Ga.App. 140. 

15 C.J. p 1039 note 59. 

Ga.—Columbian Nat. Life Ins. 
Co. V. Mulkey, 91 S.E. 106, 146 Ga. 
267. 

15 C.J. p 1039 note 60. 

70. Ga.—^Armond v. State, 88 S.R 
990. 18 Ga.App. 140. 

15 C.J. p 1040 note 61. 

71- Ga—Gulf Paving Co. v. City of 
Atlanta, 96 S.E. 392, 22 GaApp. 
374, reversed on other grounds 99 
S.E. 374, 149 Ga 114, conformed to 
99 S.R 538, 24 GaApp. 4. 

72- Ga—^Toung v. Cochran Banking 
Co., 144 S.R 662, 166 Ga. 877—Har- 
lowe V. Harlowe, 129 S.R 98. 160 
Ga 822—Colley v. Atlanta 4b W. 


P. R. Co.. 118 S.R 712, 156 Ga 43 
—Elkins V. Merritt. 92 S.R 51. 146 
Ga 647—Cales v. Euncan, 174 S.E. 
925, 49 GaApp. 191, conforming to 
174 S.R 380, 178 Ga 748, and 
transferred, see 179 S.R 121, 180 
Ga. 289. 

15 C.J. p 1038 note 41. 

73. Ga—Colley v. Atlanta & W. P. 

R. Co., 118 S.R 712. 156 Ga 43. 
Ca s e e held not to be ^‘respeotiiig' tL. 

tla to land” 

Ga—^Downs v. Weaver, 193 S.B. 868, 
184 Ga 856, transferred, see 198 

S. R 292, 58 GaApp. 259—^Farkas v. 
Stephens, 183 S.E. 796, 181 Ga 669, 
transferred, see 188 S.R 919, 54 
GaApp. 706—^Ryals v. Atlantic 
Life Ins. Co., 182 S.EL 896, 181 Ga 
541—Griffin v. Securities Inv. Co., 
182 S.E. 594, 181 Ga 455—Adams 
V. Bishop, 162 S.R 631, 174 Ga 
262—G, Hastings Co. v. South¬ 
ern Natural Gas Corporation, 169 
S.E. 863, 173 Ga. 212—Grobli v. 
Foreman, 156 S.E. 622, 171 Ga 712, 
transferred, see 161 S.E. 658, 44 
GaApp. 427—^Anderson v. Watkins, 
163 S,E. 8, 170 Ga 483, transferred, 
see 156 S.R 43, 42 GaApp. 319—^El- 
liott V. Dolvin, 127 S.R 651> 160 
Ga 320—Griffin v. Leggett, 112 S. 
B. 899, 153 Ga 663—^Bond v. Reid, 
110 S.E. 281. 152 Ga 481—Hodgson 
V. Hodgson, 110 S.R 754, 28 Ga 
App. 250. 

74 . Ga—^Edwards v, Bynum, 170 S. 
E. 367, 177 Ga 504, transferred, 
see 172 S.R 117, 48 GaApp. 149 
—Jones V. Windham, 168 S.R 6, 
176 Ga 619—Radcliffe v. Jones, 162 
S.E. 679, 174 Ga 324, transferred, 
see 166 S.E. 450, 4$ GaApp. 33— 
Anderson v. Anderson, 107 S.R 884, 
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151 Ga. 518, transferred, see 108 S. 
R 907, 27 GaApp. 613—^Drawdy v. 
Musselwhite, 105 S.E. 298, 150 Ga 
723—City of Atlanta v. West, App., 
8 S.E.2d 765—^Alabama Great South¬ 
ern R. Co. v. Cross, 112 S.E. 654, 28 
GaApp. 629. 

itamAges for trespass 

Ga—City of Atlanta v. West, App., 
3 S.E.2d 755. 

75. Ga—^Bond v. Eeld, 110 S.R 281, 

152 Ga 481. 

Gases not involvlag' vaUdlty or con- 
Btrootlon. of wlUs 

(1) A legatees" proceeding agalnst 
the exeeutor for an accounting and 
a recovery of damages from the 
executor*s sales of property at lower 
than procurable price is not a case 
“involving the construction of a 
will,” although the will provided that 
exeeutor could use its discretlon in 
sales of property.—Trust Co. of 
Georgia v. Smith, 185 S.E. 525, 182 
Ga 360, transferred, see 188 S.E. 469, 
54 GaApp. 518. 

(2) A suit agalnst exeeutors to re- 
cover the value of land claimed by 
plalntiie under an alleged gift from 
the testator prior to the -will is not 
one involving the validity or con¬ 
struction of the will.—^Hodgson v. 
Hodgson, 110 S.R 754, 28 GaApp. 
250. 

(3) A suit to estabHsh a copy of 
a lost record of a will, under § 6811, 
is not a case Involving the validity 
and construction of a will.—^Bond v. 
Reid, 110 S.E. 281, 152 Ga 481. 

<4) Where parties agreed on the 
wiirs construction and validity, the 
«case is not wlthin the Jurisdiction 
of the supreme court as “involving 
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dentally involves the construction of a will is not supreme court has appellate jurlsdiction of ail equity 
within the supreme courts’ jurisdictionje 

„ ^ Under the express provision of the constitution, 

§ 347. - quity ases supreme court has appellate jurisdiction of ali 

Uniess Its equitable features have been ellmlnated, equity cases.'^'^ Furthermore, where both legal-and 


the validity or construction of a 
^ll/»_-.pignatel v. Mobley, 160 S.E. 
411, 178 Ga. 410, transferred, see 162 
S.B. 44 Ga.App. 666. 

76. Ga,—^Hlcks v. Wadsworth, 192 S. 
K. 729, 184 Ga. 681, transferred, see 
196 S.E. 251, 67 Ga.App. 629—Reece 
V. McCrary, 177 S.E. 741, 179 Ga. 
812, transferred, see 181 S.E. 697, 

61 Ga.App. 746—^Paulk v. Smith, 
192 S.R 6S, 56 Ga.App, 53. 

77, Ga.—^Bleckley v. Bleckley, 5 S.E. 
2d 206—Kldd v. Finch, 4 S.B.2d 
187, 188 Ga. 492—^Wrenn v. Atlan¬ 
ta Trust Co., 2 S.E.2d 67, 187 Ga. 
563 —^Dobbs v. Pederal Deposit Ins. 
Corporation, 1 S.E.2d 672, 187 Ga. 
669—Hicks v. Atlanta Trust Co., 1 
S.E.2d 669, 187 Ga. 623—^Methodist 
Episcopal Church, South v. Decell, 
1 S.E.2d 432, 187 Ga. 626—Harrell 
V. Parker. 198 S.B. 776, 186 Ga. 
760—Smith v. Life & Casualty Ins. 
Co. of Tennessee, 196 S.E. 59, 186 
Ga. 672—Chapman v. McPherson, 

192 S.E. 423, 184 Ga. 613—Solomons 
V. Mayor and Aldermen of City of 
Savannah, 189 S.E. 280, 183 Ga. 
631—^Tomlin v. Home Stove & 
Bange Co., 187 S.E. 879, 183 Ga, 
183—0’Callaghan v. Bank of East¬ 
man, 180 S.E. 847, 180 Ga. 812— 
Globe & Butgers Fire Ins. Co. v. 
Salvation Army of Georgia., 172 S. 
E. 33, 177 Ga, 890—Gormley v.‘ 
SUcer, 172 S.E. 21, 178 Ga. 85, an- 
swer conformed to 172 S.E. 676, 48 
Ga.App. 177—Mobley v. Rucker, 
167 S.B. 104, 176 Ga, 178, revers- 
ing Rucker v. Mobley, 162 S.E. 851, 
44 Ga.App. 705, and conformed to 
167 S.E. 614, 46 Ga,App. 319—^ 
Pearson v. Stamey, 167 S.B. 468,’ 
172 Ga, 282—Hunter v. Moss, 149 
S.E. 705, 169 Ga, 100—Elberton & 
E R. Co. V. Green, 147 S.B. 65, 167 
Ga. 891, transferred, see 161 S.E. 
628, 40 Ga.App. 786—Wilkes Coun- 
ty V. City of Washington, 146 S. 
E. 47, 167 Ga, 181—^Bentou v. Ben- 
ton, 139 S.B. 68, 164 Ga, 641— 
Ehrlich v. Bell, 136 S.E. 423, 163 
Ga, 647—Smith v. Hancock, 136 S. 
E. 62, 163 Ga. 222—Wyche v. Bank 
of Campbell County, 127 S.E. 741, 
160 Ga, 258—^Jasper School Dist. 
V. Gormley, 190 S.B. 386. 55 Ga, 
App. 391, reversed on other grounds 

193 S.B. 248, 184 Ga, 766, trans¬ 
ferred, see 196 S.E. 232, 67 Ga,App. 
537—^Hewell v. Atlanta Police Re- 
Uef Ass’n. 190 S.E. 275, 66 Ga,App. 
777—Lee v. Holman, 183 S.E. 837, 

62 GaA.pp. 543—^Bvans v. Penning- 
ton, 177 S.E. 367, 60 Ga,App. 146, 
transferred, see 179 S.B. 128, 180 


Ga. 488—^Universalist Convention 
V. Guest. 171 S.E. 463, 47 Ga,App. 
747, treinsferred, see 176 S.E. 466, 
179 Ga. 168—^Peebles v. Windham, 
167 S.E. 650, 46 Ga.App. 285, trans¬ 
ferred, see 171 S.E. 452, 177 Ga. 
741. 

Neoessasy elementa 

In order to make a case in equity, 
the allegatione of the petition must 
be applicable to the equitable relief 
prayed for, and there must be a 
prayer for specific equitable relief 
or for general relief, and even though 
the allegations are such as to au- 
thorize the granting of equitable re¬ 
lief under suitable prayers therefor, 
if there be no prayer for speciflc 
equitable relief or for general re¬ 
lief, the case presented is not an 
“equity case** within supreme court*s 
exclusive jurisdiction.—Jasper School 
Dist. V. Gormley, 193 S.E. 248, 184 
Ga. 756, reversing 190 S.E. 366, 66 
Ga.App. 391, transferred, see 196 S. 
B. 232, 67 Ga.App. 637. 

DesIgiiAtioii Immateiial 

(1) Case is not to be treated as 
“equity case*’ within constitutional 
provision goveming supreme court’s 
jurisdiction, merely because it is so 
termed by its pleadings,—^Dobbs v. 
Federal Deposit Ins. Corporation, 1 
S.E.2d 672, 187 Ga. 669—Griffiu v. 
Securities Inv. Co., 182 S.E. 694, 181 
Ga. 456—^Hlquitable Life Assur. Soc, 
V. Bischofif, 175 S.E. 560, 179 Ga. 256. 

(2) Trial court’s adjudication that 
a law case was a case in equity will 
not give supreme court appellate 
jurisdiction,—Gormley v. Slicer, 172 
S.E. 21, 178 Ga. 85, answer conform¬ 
ed to 172 S.E. 575, 48 Ga.App. 177. 

Ouwi held not "equity oases" w^th^ 
in oonstitation 

Ga.—^Atlanta Finance Co. v. Fitzger- 
ald, 6 S.B.2d 242—Watson v. Wat- 
son, 5 S.E.2d 237—^Bailey v. McBl- 
roy, 2 S.B.2d 634—Dobbs v. Pederal 
Deposit Ins. Corporation, 1 S.K2d 
672, 187 Ga. 569—Methodist Epis- 
copal Church, South v. Decell, 1 
S,B.2d 432, 187 Ga. 626—^Henderson 
V. Curtis, 195 S.E. 162, 185 Ga. 390. 
transferred, see 197 SJB3. 65, 67 Ga. 
App. 892—Jasper School Dist. v. 
Gormley, 193 S.E. 248, 184 Ga. 756, 
reversing 190 S.E. 366, 65 Ga.App. 
391, transferred, see 196 S.E. 232, 
67 Ga.App. 687^—Robinson v. Lind- 
sey, 192 S.E. 910, 184 Ga. 684— 
XJniversal Garage Co. v. Fowler, 
192 S.E. 299, 184 Ga. 604, trans¬ 
ferred. see 196 S.E. 198, 67 Ga.App. 
668, affirmed Fowler v, XJniversal 
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Garage Co., 199 S.E. 120, 186 Qa. 
395—Jones v. Lawman, 190 S.E. 
607, 184 Ga. 25, transferred, see 
194 S.E. 416, 56 Ga.App. 764—Wil- 
liford V. State. 190 S.E. 605, 184 
Ga. 69—Royal Arcanum v. Lester, 
190 S.E. 562, 184 Ga. 61, trans¬ 
ferred, see 193 S.E. 259, 56 Ga. 
App. 627—Dowell v. Pollard, 187 
S.E 26, 182 Ga. 792—Jefferson 

Standard Life Ins. Co. v. Pendley, 
186 S.E 722, 182 Ga. 661, trans¬ 
ferred, see 190 S.E. 806, 55 Ga.App. 
618—^Farkas v. Stephens, 183 S.E. 
796, 181 Ga. 669, transferred, see 
188 S.E. 919, 54 Ga.App. 706—Dil- 
lon v. Silis, 183 S.E. 563, 181 Ga. 
682, transferred, see 187 S.E. 726, 
54 Ga.App. 299—^Reese v. Manget, 
183 S.E. 62, 181 Ga. 491—Ryals v. 
Atlantic Life Ins. Co., 182 S.B. 896, 

181 Ga. 641—Griffln v. Securities 
Inv. Co., 182 S.E. 594, 181 Ga. 455 
—^Buttersworth v. Swint, 182 S.E. 
620, 181 Ga. 430—Goodwyn v. Roop, 

182 S.B. 4, 181 Ga. 327, transferred, 
see 187 S.E. 127, 63 Ga.App. 847— 
Atlanta Coach Co. v. Simmons, 181 
S.E. 762, 181 Ga. 67, transferred, 
see 190 S.E. 610, first case, 55 Ga. 
App. 532, conforming to answers to 
certifled questions, 190 S.E. 610, 
second case, 184 Ga. 1—^Travelers 
Ins. Co. v. Bumstead, 180 S.E. 729, 
180 Ga. 711, conforming to answers 
to certifled questions 186 S.E. 742, 
182 Ga. 692, transferred, see 187 
S.B. 736, 54 Ga.App. 284—Williams 
V. Aycock, 179 S.E. 770, 180 Ga. 
570, transferred, see 183 S.E. 628, 
52 Ga.App. 386, certiorari dismiss- 
ed Aycock v. Williams, 189 S.B. 
841, 183 Ga. 800—^^tna Life Ins. 
Co. v. Dorman, 177 S.E. 703, 179 
Ga. 890, transferred, see 180 S.E. 
640, 51 Ga.App. 393—^Burton v. 
Metropolitan Life Ins. Co., 172 S. 
E 41, 177 Ga. 899, transferred, see 
173 S.E. 922, 48 Ga.App. 828—Me- 
chanics’ Ins. Co. v. Goodwin, 172 
S.E 32, 177 Ga. 889, transferred, 
see 174 S.E 160, 48 Ga.App. 823 
—Gormley v. Slicer, 172 S.E. 21, 
178 Ga. 85, answer conformed to 
172 S.E. 675, 48 Ga.App. 177—Dan- 
iel V. Chastaine, 171 S.E. 373, sec¬ 
ond case, 177 Ga. 730, transferred, 
see 173 S.E. 864, 48 Ga.App. 799— 
Firemen*s Pund Ins. Co. v. Thom- 
as, 170 S.B. 222, 177 Ga. 427, trans¬ 
ferred, see 176 S.B. 690, 49 Ga. 
App. 731—Burgess v. Ohio Nat. 
Life Ins. Co., 169 S.E. 364, 177 Ga. 
48, transferred, see 172 S.E. 676, 48 
GaApp. 260—Ingraham v. Reyn¬ 
olds, 168 S.E 876, 176 Ga. 772, an¬ 
swers conformed to 169 S.E 679, 47 
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cquitable remedies are granted the supreme court 
has jurisdiction on appealJ^ Whilc the court of ap- 
pcals has no jurisdiction of equity cases,'*** where 
the equitable fcatures of such cases have been re- 
xnoved on or before trial, the court of appeals will 
take jurisdiction in othcrwise proper cascs.^0 

§ 348. -Ccrtification of Questions by 

Court of Appeals 

The court of appeals may eertify queetions to the 
supreme court, which, after affording a hearlng to the 
parties, shali give binding Instructione thereon to the 


21 C.J.S. 

court of appeals, provided the questione are proper In 
form and content. 

By express provision of the constitution, where 
a case is pending before the court of appeals on 
which that court desires instruction, it may certi- 
fy questions involved therein to the supreme court, 
which, after according a hearing to the parties, 
shali instruet the court of appeals on the questions 
so certified, which instructions are binding on the 
court of appeals.®^ Where the question certified 
from the court of appeals is not in proper form, the 
supreme court is not required to answer.82 Each 
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Qa.App. 67—Spence v, Miller, 167 

S. B. 18S, 176 Ga. 06, transff^rred, 
eee 171 S.E. 1S8, 47 Ga.App. 625— 
Alsabrook v. Prudf^ntial Ins. Co., 
1C3 S.E. 706, 174 Oa. 637, trana- 
ferred, see Alsabrook v. Prudential 
Ins. Co. of America, 167 S.E. 735, 
46 Ga.App. 400—Perry v. Pletchrr, 
162 S.E. 286, 174 Gtl 180, trans- 
ferred, see 167 8.B. 706, 46 Ga.App. 
450—PiirnateZ v. Mobley, 160 S.R 
411, 173 Ga. 410, transferred, see 
162 S.B. 150. 44 Ga.App. 55$—Bur- 
nett V. Lunaford, 150 S.B. 601. 173 
Ga. 38. transferred. aee 164 S.B. 
100, 45 Ga.App. 168—Pearson v. 
Stamey, 157 S.EL 468, 172 Ga. 282 
—^Pledmont Sav. Co. v. Cbapman, 
153 S.Et. 4, 170 Ga. 331—Adama v. 
Biahop, 152 S.B. 108, 170 Ga. 238, 
transferred, aee 157 S.B. 523, 42 
Ga.App. 811—^Borkhalter v. Vir- 
fflnia-CaroIlna Chemical Co., 152 S. 
R 98, 170 Ga. 237, transferred, aee 
156 as. 272, 42 Ga.App. 312—Fu- 
trelle v. Karaman, 150 S.R 04, 169 
Ga- 371—^Hunter v, Moaa, 140 S.R 
705, 169 Ga. 100—Elberton & R R. 
Co. ▼. Oreen, 147 S,R €5. 167 Ga. 
391, transferred, see 151 S.R 628, 
40 Ga.App. 786—^Lionor V, S. A. 
Lynch Enterprise Flnance Corpora- 
Uon, 143 aR 579, 166 Ga. 497— 
Bcmsteln V. 3?^el8on, 142 S.R 862, 
166 Oa. 381—^Mulherin v. Neely, 
139 S.R 820. 165 Oa. 113—Mc- 
Kensle Trust Co. v. Bullard, 127 a 
R 277. 159 Ga. 834, transferred, see 
132 S.R 135, 35 Ga.App. 19—Taylor 
Lumber Co. v. Clark Lumber Co., 
125 aR 844, 15» Ga. 393—Hoach 

T. Smith, 115 S.R 646. 154 Ga. 789 
—^Hulse V. Starke, 110 S.R 275, 
162 Ga. 496. transferred, see 114 
aR 715. 29 Ga.App. 246—Klny v, 
Roderen» 04 S.R 680. 147 Ga. 464, 
transferred, see 95 aR 766, 22 Ga. 
App. 198—Albright v. American 
Cent Xns. Co., 94 aR 561, 147 Ga. 
491—Fuller v. Oeorgria Ry. 4b Pow¬ 
er Ca, 94 S-R 249, 147 Ga. 334— 
Asklns V. First Nat. Bank, 188 aR 
674, 64 Oa.App. 696—Georgla Gas- 
ualty Co. V. UcRltcbie, 166 S.R 
49, 45 Ga.App. 697—Cooper v. Coral 
Gables, 164 S.R 227, 46 GaJVpp. 
290—Brandt v. Gomputing Cloth- 
kCeasurinx Kach. Co., 109 aR 694, 


27 Ga.App. 704, transferred, see 108 
aR 61. 151 Ga. 583. 

Oood and bad cases 
The Jurisdiction of the supreme 
court is not limited to good cases in 
equity, but embraces both Kood and 
bad equity cases.—Bleckley v. Bleck- 
ley, Ga.. 5 aR2d 206. 

RCera prayer for eqnitabl» rellef 
does not changre a suit for damagres 
for conversion Into equity case with- 
in jurisdiction of supreme court.— 
Atlanta Flnance Co. v. Fltz^erald, 
Ga., 5 aR2d 242. 

78- Ga.—^Bvans v. Pennington, 177 
S.R 867, 50 Qa.App. 146, trans¬ 
ferred, see 179 S.R 123, 180 Ga. 
488. 

78. Ga.— XJ, S, Fidelity & Guaranty 
Co. V. Koehier. 137 S.R 85. 36 Ga. 
App. 396, transferred, see 132 aR 

64, 161 Ga. 934, 

Sa Ga.—Davis v. Berry Schools. 199 
.S.R 808, 187 Ga. 131, transferred. 
see 1 aR2d 602, 59 Ga.App. 549— 
Fuller V. Calhoun Nat Bank. 199 
S.R 116, 186 Ga, 770, transferred. 
see 1 aR.2d 86, 59 Oa.App. 419 
Mills Lumber Co. v. Milam. 192 
aR 36, 184 Ga. 456, transferred. 
see 194 S.R 911, 67 Ga.App. 211— 
Henley v. Colonial States South. 
191 S.R 446, 184 ta. 446, trans¬ 
ferred, see 193 S.R 905, 56 Ga.App. 
'^22—Brig^htwcll v, Oslethorpe Tel- 
ephone Co., 166 S.R 646, 176 Ga. 

65. transferred, see 171 S.R 162, 47 
Ga.App. 521—Collier v. City of 
Bamsville, 162 S.R 530, 174 Ga. 
294, transferred, see Collier v. City 
of Bamesville, 166 S.R 146, 45 
Ga.App. 880, affirmed 168 S.R 774, 
176 Ga. 739—Avant v, EEartridgre, 
163 aR 524, 174 Ga. 278, followed 
in Bartlett v. Hartridgre, 162 S.R 
526, 174 Ga. 281, transferred, see 
165 S.R 309, 45 Ga.App. 506—Mar¬ 
tin V. Deaton, 158 S.R 331, 172 Ga. 
567, transferred, see 162 S.R 399, 
44 Ga.App. 628 —Byrd v. Piha, 149 
aR 699, 169 Ga, 115, transferred. 
aee 152 S.R 624, 41 GaJIipp. 262 
—American Nat Ins. Co. v. Brant- 

ley, 140 aR 760, 166 Ga. 306_ 

Coats V. Casey, 133 S.R 237, 162 

,Ga. 236, transferred, see 134 
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344, 35 Ga.App. 648—^U. S. Fidelity 
& Guaranty Co. v. Foehler, 132 S. 
B. 64, 161 Ga. 934, transferred. see 
137 S.E. 85. 36 Ga.App. 396— 

Cochran v. Stephens, 116 S.R 303, 
155 Ga. 134. 

SgLUitable quastloii moot 
Ga.—^Frigidice Co. v. Southeastem 
Falr Ass’n. 197 S.B. 804, 186 Ga. 
263, transferred. see 199 S.R 760. 
58 GsAlPP. 694. 

81. Ga,—Golden v. National Life & 
Accident Ins. Co.. 5 S.E 2d 198, 
answers to certified questions con- 
formod to, App., 6 S.E.2d 112— 
Willis V. Georgla Power Co., 174 
S.R 626. 178 Ga. 878—Harrison v. 
Central of Georgia Ry. Co., 146 S. 
R 317, 167 Ga. 677—Hubbard v. 
Bibb Brokerage Co., 167 S.B. 649, 
172 Ga. 520—Engllsh v. Rosen- 
krantz. 105 S.E. 613, 150 Ga. 817. 

15 C.J. p 1039 note 51, p 1040 note 
64. 

Conzt of appeals oan propouad any 
<qnestl03i of law to supreme court 
deemed to be presented by record 
and necessary. In doing so, the 
court of appeals may llmit the In- 
quiry of supreme court to questions, 
answers to which would not exhaust 
ali questions in record, and it may 
base question on only part of evi- 
^lence.—^Penn Mut Life Ins. Co. v. 
Blount, 142 S.E. 183, 37 Ga.App. 756. 
conforming to answer to certified 
questions 140 S.E. 496, 165 Ga. 193. 
OeztiflestloiL aot required 

(1) Where there were no sufficient 
pleadings to require court of appeals 
to eertify the case to the supreme 
court as involving constltutionallty 
of act, certlfication will be denied.— 
Harte v. Sturtevant, 93 S.R 630, 20 
Ga.App. 822. 

(2) Where an opportunity is af- 
forded plaintilC in error to obtaln a 
review of rulings complalned of by 
applying to supreme court for wrlt 
of certiorari as authorlzed by con- 
stitutional amendment of 1916, court 
of appeals will decline to certlfy 
questions to supreme court—Slkes 
V. State, 92 S.R 553, 20 Ga.App. 
80. 

8X Ga.—Metropolitan Life Ins. Co. 
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question certified must be a distinet question or 
proposition of law complete within itself,®^ it 
must not involve mixed questions of law and fact,^^ 
it must not contain inferences drawn either from 
the pleadings or the evidence,85 and it must be 
capable of a definite answer without regard to oth- 
er issues of law or fact.^® The whole case, even 
when its decision turas on a matter of law alone, 
cannot be certified.®^ The court of appeals will not 
certify a case to the supreme court merely to give 
that court an opportunity to reverse itself where 
there is no conflict in its decisions.®® Where the 
justices of the supreme court are equally divided 
as to the proper answer to a question certified by 
the court of appeals, the question will be retum- 
ed without an answer.®» 


§ 349. Idaho 

The appellate jurisdiction of the supreme and 
district courts of Idaho will be considered in the 
sections immediately following. 

§ 350. -Supreme Court 

The supreme court reviews on appeal dccislons of 
the district courts and orders of the pubtlc Utilities com- 
mlssion. It may Issue neeessary wrlts and hear claims 
against the state and make recommendatory decislons. 

The constitution confers on the supreme court 
jurisdiction to review, on appeal, any decision of 
the district courts, or the judges thereof, and any 
order of the public Utilities commission.»® It also 
has original jurisdiction to issue writs of manda¬ 
mus,»^ certiorari,»2 prohibition,»» and habeas corp- 


7, Georg^e, 192 S.SI. 84, 184 G&. 
558. 

88. Ga.—Willls v. Georgia Power 
Co., 174 S.R 625, 178 Ga. 878— 
Gormley v. Sllcer, 170 S.E. 224, 177 
Ga. 430—^Hubbard v. Bibb Broker- 
age Co., 167 S.E. 649, 172 Ga. 520— 
Cox V. Perkins, 107 S.B. 863, 161 
Ga 632, 16 A.L.H. 918, answers to 
certiflod auestions conformed to 
108 S.E. 206. 27 GaApp. 273—Eng- 
llsh V. Rosenkrantz, 106 S.E. 613, 
150 Ga 817. 

DepesLde&t oa other qpiestioiii 
Questioas, certified to supreme 
court by court of appeals, whlch are 
slmilar to, and dependent on a previ- 
OU8 question are not framed in ac- 
cordance wlth goveming rules, and 
will not be answered.—Gtormley v. 
SUcer, 170 S.E. 224, 177 Ga 436. 
General or eoatingent questions 
The supreme court will not answer 
a certlfled question where the ques¬ 
tion is of objectionable generallty, or 
contalns a number of contingencies 
dependent on the evldence, or is so 
broad and indefinite as to admit of 
varying answers, since eaoh question 
certified must be a direct question 
or proposition of law clearly stated, 
definitely answerable without regard 
to other issues of law or*fact in the 
case.—Willis v. Georgia Power Co., 
174 S.E. 626, 178 Ga 878—Hubbard 
V. Bibb Brokerage Co., 167 S.B. 649, 
172 Ga 620. 

Guestions not 8 nfllol«itl 3 r speeifle 
Ga—Hubbard v. Bibb Brokerage Co., 
• 157 S.B. 649, 172 Ga 620—Cato v. 
Southern Ry. Co., 106 S.E. 272, 161 
Ga 308, conformed to 107 S.E. 98, 
26 GaApp. 578—^Bnglish v. Rosen- 
kranto, 105 S.E. 613, 150 Ga 817. 
Mi Ga—Johnson v. Travelers Ina 
Co., 188 S.E. 27, 183 Ga 227—Har- 
rison v. Central of Georgia Ry. Ce., 
146 S.B. 817, 167 Ga 677—Logan 
V. Tennessee Chemical Co., 144 S* 
B. 269, 166 Ga 680, answer to cer¬ 
tified question conformed to 144 S. 


E. 851, 88 GaApp. 534—Hally v. 
Standard I^ife Ina Co., 142 S.E. 
147, 165 Ga 838—Southern Ex- 
change Bank v. First Nat. Bank. 
140 S.E. 763, 166 Ga 289—JT. J. 
Bull & Son V. Carpenter, 123 S.E. 
614, 158 Ga 860—Washington Loan 
& Banking Co. v. Stantoa 1^3 S. 
E. 612. 157 Ga 885. 

&& Ga—Johnson v. Travelers Ina 
Co., 188 S.B. 27, 183 Ga 227— 
Gormley v. SUcer. 170 S.E. 224, 
177 Ga 430—^English v. Rosen¬ 
krantz. 106 S.E. 613, 150 Oa 817. 

86. Ga—Willis v. Georgia Power 
Co.. 174 S.E. 625. 178 Ga 878— 
Gormley v. Sllcer, 170 S.E. 224, 177 
Ga 430—^Hubbard v. Bibb Broker¬ 
age Co., 167 S.E. 649, 172 Ga 
520—^English v. Rosenkrantz, 105 
S.E. 613, 150 Ga 817. 

Answer dependent on circum stances 
Certified question capable of one 
answer under one set of circuxnstanc- 
es and different answer under anoth- 
er will not be answered.—Hubbard v. 
Bibb Brokerage Co.. 157 S.E. 649, 172 
Ga 520. 

Faots zalzed bgr questions 
Where questions certified by court 
of appeals did not show existence of 
custom affecting the quesMona er 
facts whlch mlght alter conclusions 
arrived at, supreme court could deal 
only with facts brought to view by 
the questions propoundecL—Golden 
V. National Life & Accident Ins. Co., 
Ga, 5 S.E.2d 198, answers to certified 
questions conformed to, App.. 6 S. 
E.2d 112. 

87. Ga—Johnston v. Travelers Ins. 
Co., 188 S.E. 27. 183 Ga 227. 

lEotlon to mnend question 

On certification of question to su¬ 
preme court by court of appeals, su¬ 
preme court would not, on motion of 
litigant, request «>urt of appeals to 
amend question to cover substance 
of all facts. shown in trial court, 
since final adjudication of case was 
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for court of appeals and instructlon 
by supreme court on certified ques¬ 
tion would apply only to question 
certified, whereafter court of appeals 
could consider, in deciding case, any 
additlonal facts not certified.—Port- 
wood V. Bennett Trading Co., 192 S. 
E. 217, 184 Ga 617. 

88. Ga—^Phillips V. Pireman^s Pund 
Ina Co., 121 &JEL 255, 31 GaApp. 
541. 

Already passed on 

The court of appeals will not cer^ 
tify a case or constitutlonal question 
to the supreme court for determina- 
tion, where it has aiready been pass¬ 
ed on.—^Phoenix v. State, 113 S.fiS. 
42. 29 GaApp. 83. 

88. Ga—^Ellis V. Rudeseal. 191 S.R 
913, 184 Ga 619—La Hatte v. Wal- 
toa 184 S.E. 278. 181 Ga 786. 

9a Idaho.—^Utah Credit Men's 
Aasoc. v. Bridge, 102 P. 890, 691, 16 
Idaho 761. 

15 C.J. P 1041 notes 98. 99. 

' 91. Idaho.—Blackwell Lumber Co. v. 
Flynn, 160 P. 42, 27 Idaho 632— 
Wright v. Kelley, 43 P. 666, 4 Idaho 
624. 

98. Idaho.—Neil v. Public Utilities 
Commission of Idaho, 178 P. 271, 
32 Idaho 44—Coeur d’Alene v. Pub¬ 
lic Utilities Commission, 160 P. 751, 
29 Idaho 508—Federal Mining & 
Smelting Co. v. Public Utilities 
Commission, 143 P. 1173, 26 Idaho 
391, L.R.A191TP 756. 

93. Idaho.—Stein v. Morrison, 75 
P. 246, 9 Idaho 426. 

Appellants held not entltled to 
wzitz of mandamus, pzohlbttion, and 
zestltntloa, in the absence of a prop- 
er^y certified transcript. the supreme 
court being unable to determine 
whether the lower court acted with¬ 
out Jurisdiction or refused to act in 
such manner as to Justify the Issu- 
ance of such writa—Eichner v. Mey- 
er. 58 P.2d 845, 56 Idaho 751. 



S 351 


C0URT8 


21 C.J.jS. 


and all writs ncccssary or propcr to the com¬ 
plete exercise of its appellate jurisdiction.^s The 
supreme court is also given original jurisdiction 
to hear claims against the state, but its decision 
thereon is mercly recommendatory to the legisla- 
ture.**® The supreme court has original jurisdiction 
in the matter of a contest of the election of a dis- 
trict judgc,®^ and power to appoint a receiver pend- 
ing litigation.®^ It has no original jurisdiction to 
try any issues involved in an action to quiet 
title.®® 

§ 351. - District Courts 

DIstrict courts have such appellate Jurisdiction as 
may be conferred by law. 

As provided by the constitution, district courts 
have such appellate jurisdiction as may be con¬ 
ferred by law.i 


§ 352. nUnoift 

The particular courts of Illinois exercising ap¬ 
pellate jurisdiction and the nature and extent of 
their jurisdiction will be considered in the following 
sections. 

§ 353 . -Supreme Court in General 

The supreme court has original jurisdiction In cases 
relatlng to the revenue, in mandamus, and in habeas 
corpus, and appellate jurisdiction In all other cases as 
flxed by law, with power to Issue writs in.ald thereof. 

Under the provisions of the constitution vesting 
judicial powers in the supreme court,2 such court 
has original jurisdiction® in cases relating to the 
revenue,^ in mandamus,® and in habeas corpus,® 
and such court has appellate jurisdiction^ in all oth- 


94 . Id&ho.—Ex parte Knudtson, 79 
P. 641. 10 Iduho 676. 

9& Idaho.—BedkH v. Bedke. 63 P.2d 
1175. 56 ld.aho 235. 

96 . Idaho.—Howard v, Cook, 83 P. 
2d 308, 69 Idaho 391—State v. 
Minidoka County. 298 P. 366, 60 
Idaho 419. 

15 C.J. p 1041 note 7. 

Oriflaal, aot appellate 
The supreme court's jurisdiction 
for recommendatory decision on 
claims ajgrainat state is oraginal and 
not appellate.—State v. Minidoka 
County, siipra. 

»7. Idaho.—Toncray v. Budge, 95 P. 
26. 14 Idaho 621. 

96 . Idaho.—Chemung Min. Co. v. 

Hanley, 81 P. 619, 11 Idaho 302. 

99. Idaho.—^Lawrence v. Corbellle. 
176 P. 834, 32 Idaho 114. 

1. Idaho.—^Fraser v. Davis, 106 P. 
913, 158 P. 233. 29 Idaho 70—Kent; 
V. Dalrympie, 132 P. 301, 23 Idaho 
694. 

2. dknnsaon law mnst be loOked to 
in order to determine extent of ju¬ 
dicial power conferred by constitu¬ 
tion on supreme ceurt.—People v. 
Gallopy, 192 N.E. 634, 358 liL 11. 

3. Vot sabjeet to altexattoK 
Original jurisdiction of supreme 

court Is fixed by constitution and can 
neither be enlarged nor llmlted by 
statute or by the court.—^Eli Bates 
House V. Board of Appeals of Cook 
County, 193 N.E. 636, 358 IU. 596— 
15 C.J. p 1041 notes 12, 13. 

Wben juiisdi o tion, assumed 

(1) Supreme court has power in 
its discretion to determine in what 
matters It will exercise its original 
jurisdiction. It wiil be exercised to' 
protect rights, Interests, and fran- 
chises of state, or rights and inter¬ 
ests of whole people. and to enforce 
performance of officiai duties which 


aifect Public at large and in emergen- 
cy, existence of which court deter¬ 
mines, to protect local publio inter¬ 
ests or private rights where there is 
no other adequate remedy or where 
it is necessary to prevent failure of 
Justice; court will not consider mat¬ 
ters which would ultimately lead to 
congestion of docket and cause seri-> 
ous interference wlth court^s appel-; 
late duties.—North Chicago Hebrew» 
Congregation v. Board of Appeals of' 
Cook County, 193 N.B. 519. 358 IlL 
549. 

(2) Court will not assume original, 
jurisdiction of question not of Inter-* 
est to Public generally.—^Eli Bates. 
House V. Board of Appeals of Cook 
County, 193 N.E. 526, 358 111. -696. 

Advisoxy oplnions 

It has been intimated that the su¬ 
preme court may render advlsory 
opinions.—^People v. Blssell, 19 111. 
329, 68 Am.D. 591. 

Original jiizlsdlotio& to issue a wzlt 
of prohibltion is not conferred on the 
supreme ,court by the constitution.— 
People ex rei. Sokoll v, Municipal 
Court of Chicago, 194 N.B. 242, 359 
III. 102, afflrming 276 IlLApp. 102—» 
15 C,J. p 1041 note 13 [ej. 

4 . 111.—^People V. Deep Rock Oll Cor¬ 
poration, 175 N.E. 672. 343 111. 388. 
15 C.J. p 1041 note 14. 

Jurledlction of revenue cases on dl- 
* rect* appeal see infra 9 359. 

Aotion to xeoover taxas 

Supreme court has original juris¬ 
diction state’8 action for taxes due 
on gasoline sold to city, and allega- 
tions of declaration as to number of 
gallons of gasoline sold to crty. and 
amount of tax due thereon being 
admitted by demurrer, no question 
of accounting defeated such juris¬ 
diction.—People V. Deep Beck Oil 
Corporation, supnu 
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S- 111.—^People v. Haas, 183 N.B. 813, 
351 IlL 68. 

16 C.J. p 1041 note 15. 

To compel performance of hlgh offll- 
cial duties 

IlL—^People qs; rei. American Bank- 
ers Ins. Co. v. Palmer, 2 N.E.2d 
728, 363 IlL 499,. 10$ A.L.R. 447— 
People V. Russei, 128 N.B. 496, 294 
IlL 283. 

Sxpunging judgment or deoree 

Supreme court may award writ 
of mandamus, requlrlng nisi prius 
court to expunge from its records an 
order, judgment, or decree entereii 
without Jurisdiction.—People ex rei. 
Barrett v. Shurtlel!^ 187 N.B. 271, 
363 IlL 248.. 

IKatter of diseretioii 
Supreme court; assumes jurisdic1;lon 
in original mandamus in cases only 
in exercise of its discretion where 
there is special reason, and remedy 
in trial court is ineltective, but may 
take jurisdiction on that ground, al- 
though proceeding in mandamus wm 
pending in ‘ local court.—People v. 
Lueders, 122 N.tiJ. 374, 287 111. 107. 

Statute regnlatlng practlce in 
mandamus cases is Inapplicable to 
such practice in Supreme court, but 
practlce thereln will be made to con- 
form to that in trial courts as uear- 
ly as posslble.—^People ex reL Huff 
V. Palmer, 191 N-B. 199, 366 IU. 663. 
6;. 111.—^People v. Siman, 119 N.B, 
940, 284 IIL 28. 

16 CJ. p 1041 note 16. 

7, IlL—^Lake County v. Westerfleld, 
109 N.B. 310, 268 IlL 601—Courter 
V. Simpson Constr, Co., 106 N.B. 
350, 264 111. 488—People v. Chica¬ 
go, 6-2 N.B. 179, 193 IlL 507, 58 L.R. 
A- 833—Peak v. People, 76 IlL 289. 
16. aJ. p 1041 note 17. 

Assigntnent of error 
Jurisdiction cannot he conferred on 
supreme court by. erroneous state- 
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er cases.* As the constitution provides for inferior 
appellate courts, appellate jurisdiction of supreme 
court is subject to exceptions and limitations re- 
sulting from the establishment of such inferior ap¬ 
pellate courts;® and except in cases specified by 
the statute, direct appeals cannot be taken to the 
supreme court in cases for which an appeal to such 
other courts is provided.!® So, under the statute, 
appeal to the supreme court does not lie from in- 
terlocutory orders with respect to the granting of 
an injunction or appointment of a receiver,ii even 
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where the appellate court attempted to authorize 
the appeal by granting a certificate of importance.*^ 

The statute provides that the supreme court shall 
be vested with ali powers and authority to carry in- 
to complete execution all its judgments, decrees, 
and determinations, in all matters within its juris¬ 
diction, and may issue writs of mandamus, habeas 
corpus, certiorari,!* error,and supersedeas; it 
may also issue all other writs, not prohibited by 
law, which may be necessary to enforce the due 
administration of justice in all matters within its 
jurisdiction.!* Statutory provisions conceming 


ment in asslgnment of error, nor by 
asslffnment of error which has been 
waived.—Coal Creek Draina^e and 
Levee Dist. v. Sanitary Dist. of Chi- 
CSLSO, 159 N.K 805, 328 111. 360. 
rormer deolslon. 

Supreme court wlll not assume 
Jurisdiction on direct appeal mere- 
ly to refer to former decision.—^Penn- 
sylvanla Tank Line v. Jordan, 173 
N.E. 181, 341 111. 94, transferred, see 
260 I11.APP. 397. 

a, IU.—^Lake County v. Westerfleld, 
109 N.E. 309, 268 111. 601—Swedish- 
American Tei. Co. v. New York 
Fidelity, etc., Co., 70 N.E. 768, 208 
Iit 562—^People v. Chica^o, 62 N. 
E. 179, 193 111. 607, 58 L..R.A. 
833. 

16 C,J. P 1041 note 18. 

Appeals In electlon contests lie to 
the supreme court, and not to the ap¬ 
pellate courts.—Jackson v. Wlnans; 
122 N.E. 611, 287 111. 382—16 aj. p 
1041 note 18 [b]. 

9 . IlL—^Anderson v. Anderson, 181 
N.E. 693, 349 111. 40—^Murray v. 
Hagmann, 146 N.E. 472, 315 IlL' 
437—People v. Eisenberg-, 123 N. 
E. 632, 288 IlL 304, affirming 212 
111.App. 337. 

15 C.J. p 1041 note 20—3 C.J. p 302 
note 39 [a]. 

Transfer or dlsmlssal of case 

Supreme court will not consider 
case of which it has no Jurisdiction, 
but wlll of its own motlon transfer 
or dismiss case.—^Brown v. Plerson, 
161 NE. 87, 330 IlL 92, transferred,, 
see 250 IlLApp. 214. j 

10 . IlL—^DUlenburgr v. Hell^ren, 21 
NE.2d 393, 371 IlL 462, remandingr 
10 NE.2d 44, 291 lU.App. 448—Kel- 
logrg V. Kellogg, 20 N.E.2d 686, 371 
IlL 241—Comstock v. Morgan Park 
Trust & Savlngs Bank, 2 N.E.2d 
311, 363 IlL 341, transferred, see 
4 NE.2d 663, 287 IlLApp. 613, mod- 
Ifled on other grounds 11 N.E.2d 
394, 367 IlL 276—^Hall v. Cook 
County. 187 N.E. 464, 363 IlL 477, 
transferred, see 274 IlLApp. 503,* 
reversed on other grounds 195 N. 
E. 54, 359 IlL 628—Anderson v. An-' 


derson, 181 N.E. 693, 349 IlL 40— 
People ex rei. Kurtz v. Meyer, 159 
N.E. 206, 328 IlL 122, transferred, 
see 251 IlLApp. 475—^People v. Cer- 
mak. 148 N.B. 382. 317 IlL 590— 
Darley v. Thompson. 132 N.B. 536, 
299 IlL 122—^Lasley v. Tazewell 
Coal Co., 128 NE. 475, 294 HL 399 
—Clark V. Chandler, 116 N.K 609i 
279 IlL 23. 

Appeals from appeUate courts see in¬ 
fra § 362. 

Direct appeal held not to Ue 

(1) In suit by company against 
the CQmmerce commission to enjoin 
it from enforcing the provisions and 
penalties olj the Public Utilities Act, 
the appeal being from a decree in an 
ordinary 'chancery case, and not from 
a final order or ludgment in review 
of an order or decision of the com- 
merce commission.—^Illinois Bell Tel- 
ephone Co. v. Commerce Commission, 
134 NE. 807, 302 IlL 468. 

(2) From denial cf motion to set 

aside default and vacate final decree 
because motion was filed after ex- 
piration of term. this being only st 
matter of procedure.—Hoover v. Reg¬ 
ner, 151 N.E. 233, 320 UL 368. 

(3) Where question of costs iij 
suit constitutes sole matter of con- 
troversy.—^People v. Franklln County 
Bldg. Ass*n, 161 N.E. 56, 329 IU. 
582. 

(4) Where action is one at com- 
mon law for damages and is not 
one under eminent domain statute 
which permitted direct appeal tq 
supreme court.—Grunewald v. City 
of Chicago, 21 NJB3.2d 739, 371 IU. 
528, transferred, see 18 N.E.2d 708, 
298 IlLApp. 622. 

(5) To review, on writ of error, 
Judgment against counsel for con- 
tempt of court.—^People ex reL Mil- 
ler V. TunnelL 162 NE. 865, 331 IlL 
807, transferred, see Tunnell v. Peo¬ 
ple ex rei. Miller, 253 IlLApp. 422. , 

(6) To determine argument that 
rules of department of public health 
received in evldence were unresison- 
able.—Baccus v. Gimderson, 170 N. 
E. 225, 338 IlL 301. 
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(7) To review Circuit court order 
refusing to revoke administration 
granted to alleged widow.—^Fisher v. 
Vandry, 172 N.E. 717, 340 IlL 371. 

(8) To consider whether Circuit 
court erred in decreeing that hus- 
band’s default in allmony payments 
was wUlfuL—^Mesirow v. Mesirow, 
178 N.B. 411, 346 HL 219. 

11. IU.—^Murray v. Hagmann, 146 
N.B. 472. 316 IlL 437. 

Exclusi ve Jurisdiction In appellate 
courts see infra 5 354. 

19. la?—^People V. Eisenberg, 123 N. 
E. 532, 288 IIL 304, affirming 212 
IlLApp. 387. 

13. Yhe supreme court has uc orig- 
iual Jurlsdlctiou Iu certioraxl but may 
direct the issuance of the writ only 
in aid of or to protect its appeUate 
Jurisdiction.—People v. Cook County 
Super. Ct, 84 N.E. 875, 234 111. 186. 

14 Anii.Cas. 753—^15 C.J. p 1042 note 
24 [b3. 

Where different appellate courts 
have reached opposite couolusious 

on any question of law, it is the du- 
ty of the supreme court to issue 
certiorari to settle that question.— 
Zukas V. Appleton Mfg. Co., 115 N.E. 
164, 277 IlL 87. 

14. IU.—^Langworthy v. Baker, 23 
IlL 430—^Bowers v. Green, 2 IlL 
42, overruling Clark v. Ross, 1 
IlL 334. 

15. IlL—^People ex rei. Swlft v. Su¬ 
perior Court of Cook County, 196 
N.E. 517, 359 IlL 612. 

15 C.J. p 1042 note 29. 

Writ of prohlbitloiL 

While supreme court does not have 
original Jurisdiction to issue writs 
of prohihitlon, it may issue such 
writs in aid of or to protect its ap¬ 
peUate Jurisdiction.—^People ex rei. 
Swift V. Superior Court of Cook 
County, 195 N.E. 517, 359 IU. 612— 
People ex reL Sokoll v. Municipal 
Court of Chicago, 194 N.E. 242, 369 
IlL 102, afflrmmg 276 IlLApp. 102— 
People V. Circuit Court of Washing¬ 
ton County, 179 N.E. 441, 847 UL 
34—16 CJ. p 1042 note 29 [aj. 
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practice do not apply to thc supreme court unlcss 
it is spccifically named thcrein.^* 

Appeals from inferior courts in certain classes of 
cases ma>% by virtue of express statutory provision, 
be taken directly to the supreme court*^^ Where 
there is no ground for a direct appeal from such a 
court to the supreme court, the latter court will de¬ 
cline jurisdiction, although the parties do not raise 
the question.^* 

§ 354. -Appellate Courts in General 

Th« appeitate eourto have Jurisdiction to hear appeais 
from the flnal Judaments. orders, or decrees of the Cir¬ 
cuit, county, or city courts In any proceeding at taw or 
in chancery other than those requtred to be appealed di¬ 


rectly to the supreme court, and finally to determine ap¬ 
peais from Interlocutory orders with respect to injunc¬ 
tione or the appointment of receivers. 

The constitution authorizes the legislature to cre¬ 
ate inferior appellate courts, and pursuant thereto 
four appellate courts have been created and given 
appellate jurisdiction^^ only,20 and jurisdiction of 
all matters of appeais, or writs of error, from the 
final judgments, orders, or decrees, of any of the 
Circuit courts,2i or the superior court of Cook Coun¬ 
ty, or county courts,22 or from the city courts,23 in 
any suit or proceeding24 at law25 or in chancery26 
other than a criminal case not a misdemeanor, 
or a case involving a franchise, or freehold, or the 
validity of a statute.27 Appeais also lie to the ap¬ 


ia. in.-— People T. Wells. 99 X.E. 
SOS, 2SS IIL 450—People v. Haas. 
97 X.&. 1111, 2S9 111. 320. 

17. 111.—Hajestic Household Utili¬ 
ties Corporation v. Stratton, 18S X. 

522. 353 111. 8S, 89 A.L.R. 862— 
Bennett v. Bennett, 149 X.R 292, 
318 IIL 193. 

15 aJ. p 1045 note 51. 

Classes ot cases aenerally included 
see infra tS 35S-360. 

Mmlasat domahi pxoessdlaffs 

Xn eminent donoain proceedinips, in 
elther the Circuit or the county court, 
or before a Circuit or county Jud^e, 
a& w>oal lies to the supreme court. 
—Chlcago Qreat Western R. Co. v. 
Ashelford, 108 K.El 7S1, 268 111. 87— 
Peorla. «te., Union R. Co. ▼. Peoiia, 
ete., R. Oo., 106 IU. 110. 

IS. IIL—Stoddard v. Illinois Impr., 
etc.. Co., 110 N.E. 870, 271 IU. 92. 
la, IIL—Murray v. Hasmann, 146 
N.B. 472, 315 IIL 437. 

16 CJ. p 1046 note 55. 

aou IIL—People v. Hoyne, 104 K. 

256, 2S2 IIL 32. 

15 aJ. p 1045 note 5S. 

ZhsBsaee ot «xits 

(1) Xb aid of its appellate iurls- 
dlction. the appellate court may is- 
sue all writs not prohibited by law, 
such ss certiorari, which znay be 
neoessary to enforce the administra- 
tlon of Justice In matters before it. 
—People V, Paxn, 114 N.EI 604. 276 
HL 131. 

<2>*The appellate court has power 
to awapd a writ of mandamus only 
in furtheranoe of its appellate Ju- 
rtodlction.—People v. Haas. 183 N.R 
313, 251 IIL 68—Hooper v. Rooney, 
127 N.B. 711, 293 IIL 370—Phillips v. 
Ford, 21 N.E.2d 8, 29» IlLApp. 628— 
15 OJ. p 1046 note 56 Ca]. 

(3) So, also, althoush the appel¬ 
late court does not have orfglnal 
Jurisdiction to Issue writs of pro- 
hibition. It may issue such writs in 
ald of or to protect Its appellate 
Jurisdiction.^—People ex reL SokoU v. 
Municipal Court of Chloa«o, 194 K.EL 


242, 359 111. 102, affirmingr 276 IlLApp. 
102—15 C.J. p 1045 note 56 CbJ. 

21. AUowance of olalm affslnst de- 
oedenVs estate 

An appeal from the Circuit court on 
the allowance of a elaim against the 
estate of a deceased person is proi>- 
erly taken first to the appellate 
court—^Kolh V. Stephens, 176 IlLApp. 
391. 

22. Belease firom eapias 

Appeal ffom county court's order. 
dismlssing petition of Judgment 
debtor to be released from capias ad 
satisfaciendum, is properly taken to 
appellate court—^Abbrassart v. 
Bouchard. 241 IlLApp. 484—15 CJ. p 
1045 note 64 (&.]- 

23 . JCcmlclpal oourt of Chlca.flro 
The Jurisdiction of the appellate 

I court to review cases from the mu- 
: nlclpal court of Chicago is not de¬ 
pendent upon the Municipal Court 
Act, but exists by reason of the act 
establishing appellate courts, which 
gives them Jurisdiction to review 
Judgments of city courts.—^Williams 
V. Webster Hotel Co., 145 N.E. 622, 
315 IIL 64—^Hosklng v. Southern Pac. 
Co., 90 N.E. 669, 248 111. 320. 

Review of proeeedings of inferior 
courts of Illinois see supra { 
260. 

26. IIL—^Tampico Highway Com^rs 
V. Tampico, etc.. Drain. Com'rs, 
etc., 100 N.B. 262, 267 IIL 25. 

15 C.J. p 1045 note 66. 

Ho Juzlidlcfeioa In puxeGly statutozy 
proceeding 

IU.—^McMahan v. Trautvetter, 137 N. 
B. 230, 306 HL 895—Nadig v. Tum- 
er, 126 N.E. 101, 291 HL 613. 

25w m.—McMahan v. Trautvetter, 
137 N.E. 230, 305 IIL 395. 

15 CJ. p 1045 note 67. 

Oonfozmitar wltb oonunoa law 
Suit or proceeding at law withln 
statute is a suit or proceeding fn- 
stituted and carried on in substantial 
conformity wlth the forms aiid modes 
prescribed by the commou law.— 
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Sebree v. Sebree, 127 N.E. 392, 193 
111. 228. 

26. 111.—^McMahan v. Trautvetter, 
137 N.E. 230, 305 HL 395. 

15 C.J. p 1045 note 68. 

Nature of aotions included 
Within statute, suit or proceeding 
in chancery is one Instituted or car¬ 
ried on in substantial conformity 
with the forms and modes prescrib¬ 
ed by the rules in chancery.—Sebree 
V. Sebree, 127 N.E. 392, 193 HL 
228. 

No Jurisdiction of appeal sinoe pro» 
oeeding not one In chancery 

(1) Proceeding for the appoint¬ 
ment of a guardlan,—^McMahan v. 
Trautvetter, 137 N.E. 230, 305 IIL 
395. 

(2) Under Adminlstratlon Act 
123, 126, proceeding for authority to 
convey lEind pursuant to decedenfs 
contract.—Nadig v, Turner, 126 NR 
101, 291 HL 613. 

I (3) A proceeding under Adminls- 
tration Act 59 81, 82, for discovery 
of assets in hands of a third person 
and to establish a fiduciary relation 
between hira and decedent and re¬ 
quire him to turn the assets to the 
personal representative.—In re Chali- 
foux’s Estate, 230 IlLApp. 199, re- 
vorsed on other grounds Runyan v. 
WiUiams, 146 N.E. 497, 815 HL 628. 
27. HL—^Penniman v. Bennett, 329 
N.E. 741, 296 IIL 312. 

15 C.J. p 1046 notes 71, 72. 
OTnxitdlction not conferred by stat¬ 
ute 

Jurisdiction of appeais and writs 
of error in classes of cases which go 
directly to the supreme court, al¬ 
though not withheld from appellate 
court by Const. art 6 5 H. providlng 
for creation of such courts, cannot 
be exercised by apj>enate courts, be- 
cause not conferred on them by Ap¬ 
pellate Court Act 5 8. as amended by 
Li.1887 p 156, 8 pecif 3 ^ng Jurisdiction 
of such appellate courta—Murra 3 ’ v. 
Hagmann, 146 N.E. 472, 315 IR 437— 
15 OJ. p 1045 note 72 [aJ. 
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pellate courts from the final judgments, ordcrs, or 
decrees of county courts in proceedings for the 
confirmation of speciai assessments, for the sale of 
lands for taxes and speciai assessments, and in all 
common-law and attachment cases and cases of 
forcible entry and detainer.28 

The appellate courts have the same authority as 
was conferred on the supreme court to continue in 
force injunctions issued by the lower courts ;29 
and an appeal from an interlocutory order or de- 
cree granting an injunction, or overruling a mo- 
tion to dissolve the same, or enlarging the scope of 
an injunction order, or appointing a receiver, or 
giving other or further powers or property to a re- 
cciver already appointed, goes to the appellate court, 
from whose order therein no ippeal or writ of error 
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lies to the supreme court,20 The appellate courts 
have been held to posscss the same power as the 
supreme court to compel a party prosecuting an ap¬ 
peal for delay to pay the damages provided for in 
the statute.3l 

§ 355. -Other Courts 

Circuit courts have such appeliate Jurisdiction as Is 
or may be provided by law. 

Circuit courts have such appellate jurisdiction as 
is or may be provided by law,2 2 and in their re- 
spective counties, except where appeals lie to other 
courts, they have jurisdiction of appeals in all 
matters from the final orders, jndgments, and de- 
i crees of the county courts.33 


9 hs appdllate oonrts have appellate 
juxlsdictloiL of 

(1) Appeal from Judgrment under 
provisione for initiative and refer¬ 
endum involvingr rigrht to hold office 
and maintain commisaion form of 
govemment.—^In re Smith, 256 111. 
App. 147. 

(2) A bili for an injunction In- 
volving the con.<ttruction of a public 
contract and the law goveming such 
contract.—^Penniman v. Bennett, 129 
N.B. 741, 296 111. S12. 

(S) Determination whether statute 
providing method for obtaining con¬ 
structive Service in chancery cases 
was complied wlth.—^Illinois Valley 
Bank V. Newman, 187 N.E2. 810, 854 
111. 38. 

(4) Adjudication whether ordi- 

nance entitling city to compensation 
for use of streets, alleys, and side- 
walks for posts, poles, wires. etc., 
was applicable to telephone compa- 
ny.—City of Edwardsvllle v. Central 
Union Telephone Co., 134 N.E. 716, 
302 111. 862. , 

(5) Appeal from the llndlng of the 
court in a suit to recover costs, at- 
torney^s fees, and expenses after vol- 
untary dismissal of a proceeding for 
the condemnation of land.—^Valley 
Termina! Ry. v. Eggman, 222 lll.App. 
457. 

(6) Appeal in suit to set aside 
fraudulent conveyance made by 
debtor and to subject land to pay- 
ment of Judgment.—^Illinois Valley 
Bank v. Newman, 187 N.E. 810, 354 
HL 38—Clark v. G. A. Ball-Bearing 
Mfg. Co., 154 N.E. 446. 323 111. 679 
—Coutre V. Ermel. 146 N.B. 601, 316 
m. 361. 

(7) Appeal in a partition suit, 
which does not involve a freehold. 
—Hasterlik v. Hasterlik, 146 N.E. 
498, 316 111. 72, transferred, see 234 
inA.pp. 572. 

(8) Mandamus proceedings com- 
menced in the lower courts.—0'Brlen 


V. Prazier, 132 N.B. 434. 299 111. 325 
—15 C.J. p 1045 note 72 [a] (5). 

(9) Appeal from county court^s de- 
cree in proceeding to sell decedenfs 
land to pay debts.—^Depue v. Heber- 
ling, 250 llLApp. 82. 

Tho appOUate courts have not appel¬ 
late JurlsdlotioxL of 

(1) Statutory proceeding for which 
appeal to another court is provided. 
—^Mason v. Browner, 245 111.App. 
111 . 

(2) To consider the question 
whether the supreme court has Ju¬ 
risdiction to review on certiorari a 
Judgment of the appellate court.— 
People V. May, 198 lllA.pp. 625, af- 
flrmed 114 N.E. 685, 276 111. 332. 

15 C.J. p 1046 note 72 [b], 

28. IIL—West V. People, 3 lll.App. 
377. 

16 C.J. p 1046 note 73. 

29. 111.—Bour V. Illinois Cent. R. 
Co.. 159 lllJLpp. 566. 

30. 111.—^Murray v. Hagmann, 146 
N.E. 472, 316 111. 437—People v. 
EIsenberg, 123 N.E. 582, 288 111. 
304, affirmlng 212 lll.App. 337— 
Craig V. Craig, 92 N.E. 925, 246 
IIL 449—^People v. Sears, 230 IIL 
App. 484. 

Interlocutory order: 

Involving constitutional questions 
see infra 5 356. 

Relating to revenue see infra 9 
359. 

31. IIL—^Town V. Alexander, 56 N.E. 
1111, 185 UL 254, affirmlng 85 IIL 
App. 512. 

15 C.J. P 1046 note 76. 

32. IIL—Swayer v. Wiemers, 182 IIL 
App. 651. 

15 aJ. p 1068 note 49. 

Certiorazl 

Cook County Circuit and superior 
courts have Jurisdiction to issue 
common-law certiorari to inferior 
tribunal exercising Judicia! or quasi- 
Judicial powers to determina wheth- 
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er tribunal had Jurisdiction and pro- 
ceeded legally, when no other mode 
for review is provided by law.— 
Bartunek v. Lastovken. 183 N.E. 333, 
350 111. 380. 

33. IIL—Nadig v. Tumer, 126 N.E. 
101, 291 IIL 613—City of Carlyle 
V. Village of Beckemeyer, 243 IIL 
App. 460. See Hayden v. Hargan, 
202 IlLApp. 644. 

15 C.J. p 1058 note 50. 

Xn mattezs of paenllarly pxobate 
Jurisdiction, not analogous to pro¬ 
ceedings at law or in equlty, an ap¬ 
peal lies from the county to the Cir¬ 
cuit court.—Sebree v. Sebree, 127 N. 
E. 392, 193 111. 228—Sshiele v. Dehn, 
244 111.App. 463—^In re Challfoux's 
Estate, 230 IlLApp. 199, reversed on 
other grounds Runyan v. Williams, 
146 N.E. 497, 316 IIL 628—In re 
Meinshausen*s Estate, 216 IlLApp. 
169—15 CJ. p 1058 note 50 [b]. 
Proceeding for appointment of 
gnardian 

111.—^McMahan v. Trautvetter, 137 N. 
E. 230, 305 IIL 395—^People v. 
Johnson, 145 111.App. 446. 

Extent of Jurisdiction 

(1) On appeal to the Circuit court 
ftom county or probate court, the 
Circuit court can exercise only such 
Jurisdiction as the county or probate 
court had in the subject matter.— 
Chapman v. American Surety Co., 104 
N.E. 247, 261 IIL 594, reversing 181 
Ill.App. 146—^In re Shanks* Estate, 
282 IlLApp. 1—Gary v. Senseman, 215 
IlLApp. 232. 

(2) On appecLl from probate court, 
Circuit court exercises appellate Ju¬ 
risdiction and cannot permit amend- 
ment of a claim so as to ralse a new 
cause of action.—Williams v. Pred- 
erick’s Estate, 7 N.E.2d 384, 289 IIL 
App. 410. 

(3) Circuit court will dlsmiss ap¬ 
peal from order of Cook County pro¬ 
bate court properly vacating a prior 
order which was vold because en- 
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§ 356. — Cases Involving Construction of 
Coxistitution or Validity o£ Statute 
or Ordinance 

An appcaf goes directiy to the supreme court whera 
the case Invofves a falrly debatabfe questlon as to the 
validity of a statute or ordinancSf or construction of the 
constltution* and is properly presented for revlew; the 
appellate court ordinarily may not pass on such Issues 
and an appeat to such court operates as a waiver of the 
eonstitutional questlon. 

Under the provisions of the statute, an appeal 


goes directiy to the supreme court where the case 
involves a construction of the constitutioni^ or the 
validity of a statute,and also where the case in¬ 
volves the validity of a municipal ordinance, and 
the trial judge certifies that in his opinion the pub- 
lic interest requires an appeal directiy to the su¬ 
preme court,ii although such certification alone is 
not sufficient to give jurisdiction if the validity of 
the ordinance is not in fact involved.i'^ It follows, 
as a general rule, that in all of such cases the ap¬ 
pellate courts are without jurisdiction ;ii and the 


t^red by one havlnr no powor to act 
as Judfce of surh court.—In re John- 
8 on*8 Estate, 277 Ill.App. 319. 

M. 111.—Croiler v. Preoman Coal 
Minine: Co., 2 X.E.2d 293. 363 111. 
362—^Pcople ex rei. Courtney v. 
Ashton, 192 X.E. S20. 353 Xll. 146 
—People er rei. Pollastrinl v. 
Whealan. 1S7 N.E. 491, 363 111. 500, 
reversine: 269 m.App. 281—People 
V. Humphreys, 1S7 X.E. 446, 353 
111. 340—Carden v. Ensminger, 161 
X.E. 137. 329 111. 612. 68 A.L..R. 
1256—Brandtjen 8c Klu^e v. Por- 
Sue. 20 X.E.2d 616. 299 XlLApp. 585. 

16 C.J. p 1046 note 77. 

To wbat oonstitntio& appUeabls 

(1) Act providingr for direct ap- 
peala where “construction of Conati- 
tution*' is involved includes constitu- 
tions of United States and of state. 
—^Van Dyke y. Illinois Commercial 
Men’S Aas’n. 193 X.R 490. 358 IlL 
458. 

(2> It does not include the constl- 
tution of another state.—^Roberts v. 
Sauerman Bros., 18 X.E.2d 883, 370 
111. 344. transferred» aee 20 N.E.2d 
849. 300 Ill.App. 213. 

(3) Revlew of judgxnent of court 
of foreisrn state see infra this sec- 
tlon note 41. 

Qnesfeioii not passed oa 

Where a full revlew of the case in¬ 
volves a consideration of constltu- 
tional questions, the supreme court 
may hear the appeal. even though 
it determines the case on other 
STounds and hence finds It unnec- 
essary to pass on the eonstitutional 
questlon.—^People ex rei. Parwell v. 
Kelly. 12 X.E.2d 614, 367 111. 631— 
People er rei. Parwell v. Kelly, 12 
KB.2d 612, 367 111. 616—Brown v. 
Pederal Life Ina Co.. 187 X.E. 484, 
353 111. 541—^People v. Adams, 183 

N. B. 810. 351 IU. 79. 

Ooastttntioaal qnestloii hcld involved 

(1) Oenerally.—Groves v, Parmers 
State Bank of Woodlawn. 12 N.E.2d 
618, 368 111. 37—Continental Illinois 
Nat. Bank & Trust Co. of Chica^ro v. 
Peoples Trust Bt Sav. Bank of Chica- 
ffO. 9 N.E.2d 53. 366 Xll. 366—Town 
of Kininston v. Anderson. 220 llLApp. 
604—15 dJ. p 1046 note 77 ia]. 


(2) Where decree dlsmissed bili to 
enforce eonstitutional right to vote 
for corporate dlrectors.—Babcock v. 
Chicago Rys. Co., 166 N.R 778. 826 
ZIL 16. 

(3) Questlon as to validity of or- 
der requiring productlon of records, 
under eonstitutional provision 
against unreasonable searches and 
seixures.—Plrebaugh v. Traff, 186 N. 
R 526. 353 111. 82. 

(4) Questlon of validity of gov- 
emor’s act in removing a public of- 
ficer and appointlng his successor, 
under eonstitutional provisions.— 
Ramsay v. Van Meter, 133 N.R 193, 
300 111. 193. 

35. 111.—Zlmek V. Illinois Nat. Cas- 
i ualty Co., 19 N.R2d 620. 370 111. 

572—^People v. Adams, 183 N.B. 

I 810, 351 IlL 79—People v. Schaef- 
I fer, 142 N.R 248. 310 111. 574— 
i Ertina v. Charles Tea Co., 118 N.R 
69, 281 IIL 259, affirming 204 111. 

I App. 183. 

15 C.J. p 1046 note 78. 
eonstitutional authoxtty 
The Jurisdiction of the supreme 
court to revlew judgments of the ap¬ 
pellate court in cases where the va¬ 
lidity of a statute Is involved is con- 
ferred by Const. art 6 S H. and not 
by tho Practice Act.—Bagdonas v. 
Liberty Land A Investment Co., 140 
N.R 49. 309 111. 103. 

CerOfieata of txial Judge 
Supreme courfs determination 
that validity of statute is Involved 
and not trial Judge’s certillcate to 
that elfect determines whether court 
may hear case on direct appeal.— 
Brown v. Pederal Life Ins. Co., 187 
N.R 484, 353 111. 541. 

36. 111.—City of Chicago v. Inger- 
soll Steel & Disc Dlviaion of Borg- 
Wamer Corporation, 20 N.B.2d 287, 
371 111. 183—City of Chicago v. 
Ben Alpert, Inc., 13 N.R2d 987, 368 
111. 282—Great Atlantic & Pacific 
Tea Co. v. Mayor and Commission- 
ers of Danvllle, 11 N.B.2d 388, 367 
111. 310, 113 A.L.R. 1386—Phelps 
V. Board of Appeals of City of 
Chicago. 156 N.R 826. 852 111. 625 
—^People V. Crowe, 168 N.B. 461, 
327 HI. 106. 

15 C.J. p 1046 note 79. p 1047 note 80. 
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Neoessity of eertlflcatlon 

(1) Supreme court may hear ap¬ 
peal involving validity of municipal 
ordinance only where Judge certifies 
that appeal is required or where con¬ 
struction of constitutlon is involved, 
and, in absence of certification or 
raising of eonstitutional question in 
trial court, it has no Jurisdiction of 
appeal.—City of Greenville v. Now- 
lan, 279 IILApp. 311. 

(2) This is BO, notwlthstanding 
plaintiff alleged and defendants de- 
nied that ordinance was invalid.— 
PolLack V. Du Page County, 20 N.E. 
2d 273, 371 111. 199. 

Talidlty of oxOluanoa lield not in¬ 
volved 

IlL—^Baccus V. Gunderson, 170 N.B. 
226, 338 IlL 301—City of Chicago 
V. Hagley, 161 N.B. 106, 329 IlL 
* 635—^Brundege v. Chicago. B. & Q. 
R. Co., 164 N.B. 433. 324 111. 74— 
Village of La Grange Park v, Jar- 
ecki, 151 N.R 538, 321 111. 177— 
Bpoch Producing Corp. v. Schuet- 
tler, 117 N.R 479, 280 111. 310— 
People V. Chicago. 112 N.R 280, 
272 111. 451. 

What constitutos 'tennlolpal oxdl- 
maxcB” 

(1) By-law or regulat ion of board 
of education, although effective as 
ordinance under statute, is not ordi¬ 
nance within text rule.—^Armstrong 
V, City of Chicago, 169 N.B. 217, 328 
111. 147—^People v. Board of Edu¬ 
cation of City of Chiicago. 156 N.B. 
305, 325 111. 320. 

(2) Agreement of municipal body 
with private person, not adopted as 
a legislatlve act, is not an ordinance. 
—Stevens Hotel Co. v. Art Institute 
of Chicago, 173 N.E. 761, 342 IlL 180, 
transferred, see 260 111.App. 655. 

37. IU.—City of Chicago v. Peter- 
son, 196 N.E. 636, 360 IU. 177. 

38. 111.—^People ex rei. First Nat 
Bank V. Kingery, 13 N.B.2d 271. 
368 IlL 205, vacatlng 8 N.E.2d 733, 
290 IILApp. 393—Middleton v. 
Commercial Inv. Corporation, 22 
N.E,2d 723. 801 IILApp. 242—Peo¬ 
ple ex rei. Hollie v. Chicago Park 
Dist, 16 N.E.2d 161, 296 IILApp. 
365—First Nat Bank v. Lindberg, 
12 N.R2d 917, 293 IILApp. 474, 
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right to raise such questions is waived by taking 
an appeal to an appellate court and assigning errors 
of which that court has jurisdiction.39 However, 
it has been held that questions as to the validity of 
municipal ordinances may be heard by the appel¬ 
late court where assumption of jurisdiction by the 


supreme court is precluded because the trial judge 
did not certify the appeal thereto, and construction 
of the constitution is not involved.^® 

In order to authorize a direct appeal to the su¬ 
preme court some constitutional question must be 
fairly presented^i and such constitutional question 


certiorari denied 0'Brien v. First 
Nat. Bank, 59 S.Ct 103, rehearing 
denied 69 S.Ct. 145—^Prudential 
Ins. Co. of America v. Richman, 
App., 11 N.B.2d 126, transferred, 
see 4 N.E.2d 76, 364 111. 234—^Peo- 
ple ex rei. Novotny v. Smith, 10 N. 
B.2d 676, 292 Ill.App. 216—City of 
Chicaffo V. International Regrister 
Co., 3 N.B.2d 149, 284 IlLApp. 647 

_People V. Davies, 269 111.App. 

306, transferred, see 183 N.B. 11, 
850 111. 48, aflarmed 188 N.E. 337, 
354 111. 168—^People v. Stump, 269 
Ill.App. 182, transferred, see Peo¬ 
ple V. Garrison, 181 N.E. 606, 849 
37—^in re Smith, 266 111.App. 
147 —^People ex rei. Earley v. Bler- 
man, 249 Hl.App. 217—People v. 
Olive, 248 IlLApp. 220—^Wrigrht v. 
Stresenreuter Bros., 284 IlLApp. 16 
—People V. Eaton, 233 IlLApp. 504 
—American Cigrar Co. v. Berger, 
221 IIIAlPP. 285—^People v. Bamey. 
217 I11A.PP. 322—^Road District No. 
11, Scott County, 111. v. Coultas, 
212 IlLApp. 18. See Alhert Pick & 
Co. V. Natalby, 211 IlLApp. 486— 
Curtis Pub. Co. V. City of Chica- 
go, 206 IlLApp. 438—^Paulin v. 
American Surety Co., 204 IlLApp. 
218—^Devine v. L. Fish Fumiture 
Co., 199 IlLApp. 639—^People v. 
Leoni, 198 IlLApp. 376. 

16 C.J. p 1047 note 81. 

Validity partly iuvolved 

(1) Where a party by appealing to 
the appellate court has waived his 
rlght to have constitutional issues 
decided, the appellate court may 
pass on other issues in the case, 
within its Jurisdiction.—^People v. 
Eaton, 233 IlLApp. 604. 

(2) But where the Question of the 
validity of a statute is raised in the 
appellate court by an assignment of 
cross error, such court may not re- 
taln Jurisdiction and determine the 
case without reference to the con¬ 
stitutional Question.—^Kowalcyzk v. 
Swift & Co., 148 N.E. 69, 317 Hl. 
312, reversing 233 IlLApp. 887. 

Kotioxi to dismlss appeal on 
ground that validity of’ ordlnance is 
Involved is Insufdcient, where the 
motion asslgns no ground 6r reason 
for such contention.—City of Green- 
vlUe V. Nowlan, 279 IlLApp. 311. 

Statntes are deemed coxistitTLtloiial 

in the appellate court until pro- 
nounced otherwise by the supreme 
court—Gloyd v. Hotel La Salle Co., 
221 IlLApp. 104—^People v. Leoni, 
193 Ill.App. 376. 

210.J.S.-68 


39. 111.—^People v. Even, 18 N.E.2d 
450. 370 111. 244. afflrming 13 N.E. 
2d 820, 294 IlLApp. 607—People v. 
Rosenthal, 18 N.E.2d 460, 370 111. 
244, afflrming 13 N.E.2d 814, 294 
IlLApp. 274—^Levy v. Broadway- 
Carmen Bldg. Corporation, 8 N.E. 
2d 671, 366 111. 279, reversing 278 
IlLApp. 293—^Ptacek v. Coleman, 6 
N.B.2d 467, 864 111. 618, afflrming 
279 IlLApp. 639—^People v. Terrill, 
199 N.E. 97, 362 111. 61—People v. 
Wade, 184 N.K 830, 361 111. 484— 
People V. Lawson, 184 N.E. 828, 
351 111. 507, transferred, see 272 
IlLApp. 178—^People v. Andalman, 
178 N.E. 412, 346 111. 149—People 
V. Garwood, 148 N.E. 269, 317 111. 
678—City of Edwardsville v. Cen¬ 
tral Union Telephone Co., 141 N.E. 
206, 309 111. 482, afflrming 227 IIl. 
App. 424, error dismissed Central 
Union Telephone Co. v. City of Ed¬ 
wardsville, 46 S.Ct. 90, 269 U.S. 
190, 70 LBd. 229—^People v. Ar- 
mour 188 N.E. 661, 307 111. 234. af¬ 
flrming 224 IlLApp. 666—City of 
Edwardsville v. Central Union Tel¬ 
ephone Co., 134 N.E. 716, 302 IIL 
362—^Hill V. Thomas B. Jeffery Co., 
127 N.E. 124, 292 111. 490—Pemble- 
ton V. Illinois Commercia! Men's 
Assh, 124 N.E. 355, 289 IIL 99, cer¬ 
tiorari granted Pemberton v. Illi¬ 
nois Commercial Men's ABS'n, 40 
S.Ct. 178, 261 U.S. 649, 64 L.Ed. 
1032—People v. Powers, 119 N.B. 
421, 283 IIL 438—^Drtina v. Charles 
Tea Co., 118 N.B. 69, 281 IIL 269, 
afflrming 204 IlLApp. 183—^Brandt- 
Jen & Kluge v. Forgue, 20 N.B.2d 
616, 299 IlLApp. 586—Blagay v. 
City of Chicago, 7 N.E.2d 934, 290 
IlLApp. 698—^Lachenmyer v. Cen¬ 
tral Mut. Ins. Co. of Chicago, 2 N. 
E.2d 177, 284 IlLApp. 391—People 
V. Kelly, 1 N.E.2d 652, 286 IlLApp. 
67—^Huebner v. KornaJzer, 259 111. 
App. 640—^People v. Ayers, 250 111. 
App. 626—^People ex rei. Earley v. 
Bierman, 249 IlLApp. 217—^People 
V. Olive, 248 IlLApp. 220—People 
V. Westbrooks, 242 IlLApp. 338— 
People V. Bamett, 240 IlLApp. 367 
—^Wright V. Stresenreuter Bros., 
234 IlLApp. 15—^People v. Eaton, 
233 IlLApp. 604—City of Chicago 
V. Danisch, 224 IlLApp. 454—Amer¬ 
ican Cigar Co. v. Bergen, 221 111. 
App. 286—Clark Teachers' Agency 
V. City of Chicago, 220 IlLApp. 819 
—^People V. Grady, 217 Ill.App. 490 
—In re PribyPs Estate, 196 IIL 
App. 314. 'See Gilbert v. Sweitzer, 
'211 IlLApp. 688-4Paulin v. Affleri- 
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can Surety Co. of New York, 204 
IlLApp. 218. 

16 C.J. p 1047 note 82. 

Mtinlclpal ordlnance 
111.—Cohen v. City of Danville, 217 
IlLApp. 619. 

Bowevez, while an appellant who 
appeals to the appellate court de- 
prives himself of the rlght to raise 
any constitutional questions, he ean- 
not thereby avoid such questions 
raised by the other party.—Town of 
Kingston v. Anderson, 220 IlLApp, 
604. 

4a IK.—City of Greenville v. Now¬ 
lan, 279 IlLApp. 311—Schumacher 
V. Klitzing, 269 IlLApp. 60, afflrmed 
187 N.E. 458, 363 IIL 630. 
Oppressive exerclse of power 
Appellate court had Jurisdiction to 
determine whether ordlnance was in- 
valid as being unreasonable and op¬ 
pressive exercise of power granted 
by state.—Illinois Anti-Vivisection 
Soc. V. City of Chicago, 7 N.E.2d 379, 
289 IlLApp. 391. 

41. 111.—^People V. De Toung, 16 N. 
E.2d 729. 869 IIL 341—People for 
Use of Shepherd v. Prpich, 13 N. 
E.2d 257, 368 111. 169, transferred, 
see 17 N.E.2d 727, 297 IlLApp. 660 
—^People ex rei. Farwell v. Kelly, 
13 N.E.2d 181, 368 IU. 164, trans¬ 
ferred, see, App., 17 N.E.2d 987— 
Widman v. Peoples Trust & Sav- 
ings Bank of Ottawa, 2 N.E.2d 313, 
363 111. 345, transferred, see 3 N. 
B.2d 892, 286 IlLApp. 619—Wilson 
V. Chicago & W. I. R. Co., 1 N.E. 
2d 224, 363 IIL 81, transferred, see 
3 N.B.2d 346, 286 IlLApp. 616, af¬ 
flrmed 6 N.E.2d 634, 365 111. 4()5— 
Foreman-State Nat. Bank v. Sis- 
tek, 193 N.E. 513, 358 IIL 625— 
Martin v. Bankers* Life Co., 193 
N.E. 197, 368 IIL 388—Wilson v. 
Prochnow, 187 N.E. 914, 364 IIL 
98—People v. Allen, 186 N.E. 606, 
362 111. 262, transferred, see 276 
IlLApp. 28, and reversed on other 
grounds 195 N.E. 478, 360 IIL 36 
—Hayden v. Wabash Ry. Co., 180 
N.E. 795, 348 111. 126, transferred, 
see 269 IlLApp. 366—Will v. Vol- 
iva, 176 N.B. 766, 344 IIL 610— 
People V. Forsyth, 171 N.E. 661, 
339 IIL 381—^Baccus v. Gunderson, 
170 N.E. 225, 338 111. 301—People 
ex rei. Ray v. Board of Sup'rs of 
Knox County, 169 N.E. 787, 328 IIL 
343, transferred, see 250 IlLApp. 
13—^People ex rei. Kurtz v. Meyer, 
159 N.E. 205, 328 IIL 122, trans¬ 
ferred, see 251 ULApp. 476—MU- 
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must bc prcsented 5n the trial court,** must be prc- | Served for review by an exception to the ruling 


l«r V. lllinoin C**nt. R. Co.. 158 N. 
K. 441, a27 111. 105—Voneah v. CUj 
of Borwyn, 155 N\B, 276. 324 111 
453—Peoplf V. nU nz, 148 N.E. 249, 
317 ni. 639—WhlttinKton v. Xa- 
tional Lead Co.. 142 X.B. «74. 311 
in. 363—O Drien v, Frasicr, 132 X. 
E. 434, 299 IU. 325—Peoplc v. Pen- 
aky, 125 XE. 292. 290 111. 613. 

15 C.J. p 1017 note 53. 

M^inicipal ozdliuuioa 
IU.—S«ho*‘nkopf V. City of Chlcago. 
I3i> X.R 778, 285 111. 4SS. 

VaoMsIty of datanalnatloa 
To give court Juriadiction on 
irround that validity of statute is iO' 
volved, statute muat be foundation 
ct aaaerted right or defense, so that 
determinatlon of ita validity ia nec- 
easary to decision.—Hawthorne Ken- 
nel Club v. Swanaon, l7l X.E. 140, 
339 IU. 220, tranaferred. aee 237 111. 
App. 499—People V. Maaaieon, 204 
in.App. 70, afflrmed 116 X.E. 639, 279 
1». 311. 

Coastltatloaal qpLaaiioa baid not pra- 
aautcd 

(1) Where conati tutionallty of 
atatute ia not expreaaly challenged 
by allegation In the petition or as- 
aigmnent of error.—People v. Baviea, 
113 X.E. 11, 350 III. 41. tranaferred. 
aee 269 in.App. 306. and afflrmed 118 
X.B. 337, 354 111. 168—People ex rei. 
Poage T. Walah, 174 X.E. 881, 343 
IIL 136, tranaferred, aee 264 llLApp. 
173. 

(S> By merely alleging that trial 
eoart'8 conatruction of act rendered 
It unconatitutional, without partlcu- 
lariaing the provlaiona violated.—Mc- 
Uvaine v. City Nat. Bank Tnxat 
Co., 11 X.aid 737, 371 IU. 666— 
Boonomy Dairy Co. v. Kemer, 20 
K.EL2d 661, 371 IIL 161—People v. 
Bpeitcer, 16 N.SL2d 703, 169 ZIL 57, 
tranaferred. aee 16 X.E.2d 915, 296 
llLApp. 646. 

16 CJ. p 1047 note 81 [b], Idl (4). 

<3> Contention that court miaap- 
plled law to facta of case or mia- 
conatrnad law.—^WUaon v. Piochnow, 
137 K.E. 914, 354 IIL 98—Standard 
Motori Securities Corporation v. 
Tatea Co-, 169 N.B. 164, 337 IU. 260, 
tranaferred, aee 257 lilJtpp. 894— 
15 CJ. p 1047 note 83 E^I (4). 

(4) Contentlons that search war- 
rant waa iaiproperly iaaued or did 
not authorize aearch in particular in- 
atanee, ralaing only oueationa of law 
and proeedure.—People v. Martexw, 
170 NJEL 176, 331 IIL 170—People v. 
Blrd, 167 X.R 28. 886 UL 447. 

(6) Contention that trial court 
erred In exerciae of ita dlacretion and 
bence denied **due proceaa.**—^Ben- 
ton V. Marr. 5 N.B.2d 466. 164 IXl 
§28, tranaferred, aee 10 X.B.ld 864, 
191 ULApp, 619. 


(6) WTiere only the validity of 
judgxnent or decree la Involved.—^B. 

U. Manaure Co. v. City of Chicago, 
23 X.E.2d 32, 372 IIL 156 —Dillenburg 

V. Hellgren. 21 N.B.2d 393, 371 IU- 
452, remandmg 10 X.E 2d 44, 291 IU* 
App. 448—^Kellogg v. Kellogg, 20 N. 
B.2d 585. 371 III. 241—Economy Dairy 
Oo. V. Kerner. 20 X.B.2d 568, 371 IIL 
261—Rau V. Village of Warrensburg, 
17 X.E.2d 31, 369 IIL 430—O^Connor 

V. riathje, 12 X.B.2d 878, 368 IIL 83, 
tranaferred, aee 19 N.E.2d 96, 298 
llLApp. 489—Borman v. Borman, 5 
XE.2d 225. 361 IIL 601, tranaferred. 
s*‘e 9 X.E.2d 667. 291 llLApp. 136— 
De La Cour v. De La Cour, 2 N.E.2d 
896, 363 111. 645—City of Chicago v. 
Peterson. 195 X.E 636, 360 111. 177— 
Hawkina v. Hawkins, 183 N.B. 9, 360 
IIL 227—Genslinger v. New Illinois 
Athletic Club of Chicago, 163 N.B. 
707, 332 111. 316, tranaferred, aee 
253 llLApp. 298, and reveraed on oth- 
er grounda, 171 X.E. 514, 339 111. 
426—Albrecht v. Omphgent Tp., 164 
X.E. 898, 324 IIL 200—Cooper v. 
Palaia Royal Theatre Co., 150 N.E. 
401, 320 111. 44—Rosa v. Maston, 131 
X.E. 94, 297 IIL 528—Tarallo v. L. 

W. HubbelZ Pertilixer Co., 117 N.B. 
1001, 281 111. 286. 

(?) Where determinatlon of con- 
atltutional queation ia imxnaterial 
and not necessary to determinatlon 
of case.—Prudential Ina. Co. of 
America v. Richman, 4 N.E.2d 76, 
364 IIL 234, tranaferred, aee 11 N.B. 
2d 126, 292 llLApp. 261, and 11 X.E. 
2d 132—Comstoek v. Morgan Park 
Truat ft Savinga Bank, 2 X.E.2d 311, 
363 IIL 341, tranaferred, aee 4 N.E. 

I 2d 653, 287 llLApp. 613. modlfled 
on other grounda 11 N.K2d 394, 367 
IIL 276—O. D. Jennings & Co. v. 
Hoflman. 178 X.B. 774, 342 IIL 229— 
Pitxalmmona v. Miller, 139 N.E. 18, 
808 111. 85—15 CJ. p 1047 note 83 
Ccl. 

(8) Contention as to unconatitu- 
tionallty of provialon of atatute not 
injurioualy affecting the complaining 
party, where invalidity of such pro¬ 
vialon would not render whole act 
unconatitutional.—^People v. Day, 146 
N.EL 160, 313 IIL 581. 

(9) Where evldence ahowa waiver 
of any violation of constitutional 
righta by unlawful aearch.—^People 
V. Akers, 158 X.E. 410, 827 111. 137. 

(10) Generally.—Continental Caa- 
ualty Co. V. Hein, 13 N.B.2d 984, 868 
IIL 289, tranaferred. aee App., 17 X. 
E. 2 d 622—^Whlte v, Youngblood, 12 
N.E.2d 650, 867 IIL 632, certioiari 
denied 58 S.Ct 1057, 304 X7.S, 588, 82 
LuEd- 1546—Bates v. Coxnmisaloners 
of Lake Foric Spcclal Drainage Dist., 
186 N.E 689, 152 IIL 378—Crelta v. 
Bennett, 182 X.E. 736, 860 IIL 32— 
Sherldan-Brompton 4b Annex Bldg. 
Corporation t. Daane, 180 N.E. 779 . 
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348 IIL 306—^Anderson v, Inter-State 
Business Men'8 Acc. Ass'n, 174 N.E. 
873, 342 IIL 612—Pennsylvanla Tank 
Line v. Jordan, 173 X.E. 181, 341 
IIL 94, tranaferred, see 260 IlLAppw 
397—People v. Jlras, 172 N.B. 47, 340 
IIL 208, tranaferred, see 260 llLApp. 
142—People v. Hord, 160 N.B. 135. 
329 111. 117—People v. Minner, 154 
N.B. 418, 323 111. 606—People v. 
Cermak, 148 N.B. 382, 317 IIL 690— 
Cahill V. Plumbers*, Gas and Steam 
Fitters' and Helpers' Local 93, 146 
N.B. 130, 315 III. 211—Penniman v.‘ 
Bennett, 129 N.E. 741, 296 111. 312— 
People V. Cache River Drainage Dist, 
127 N.B. 46, 292 111. 467—Bdlund v. 
Edlund, 120 X.E. 638, 285 111. 163— 
16 C.J. p 1047 note 83 [d]. 

JudgjnexLt by oouzt of fozalgxi state 

(1) Ordinarily no constitutional 
question for determinatlon of su¬ 
preme court is raised by question as 
to rendition of judgment by, and ju¬ 
riadiction of, court of another state 
under constltution of that state.— 
Roberts v. Sauerman Bros., 18 N.B. 
2d 883, 370 111. 344, tranaferred, see 
20 N-B.2d 849, 300 llLApp. 213. 

(2) Only where facta recited in 
record of such Judgment show either 

I lack of jurisdictlon of subject matter 
or of parties may direct appeal be 
taken to supreme court.—Borman v. 
Borman, 5 N.B.2d 226, 864 IIL 601, 
tranaferred, see 9 N.E.2d 667, 291 IIL 
App. 135—^Vau Dyke v. Illinois Com- 
mercial Men'8 Ass'n, 193 N.B. 490. 
858 IIL 458. 

6®» 111.—^Mcllvalne v. City NaL 
Bank & Truat Co.. 21 N.E.2d 737. 
371 IIL 565—^Economy Dairy Co. v. 
Kemer, 20 N.E.2d 668, 871 111. 261 
—^Helne v. Degen, 199 N.B. 832, 362 
IIL 867—Sefcik Dairy Co. v. Jurea, 
194 N.B. 608, 359 IIL 237, trana- 
ferred, see 6 N.B.2d 481, 288 IIL 
App. 6X8—FOreman-State Nat 

Bank v. Sistek, 198 N.K 613, 368 
IIL 525 —^People V. City of Wauke- 
gan, 175 N.B. 780. 344 IIL 60— 
Stevens Hotel Co. v. Art Institute 
Of Chicago. 178 N.E. 761. 342 IIL 
180, tranaferred, see 260 llLApp. 
655—People v. Pettow. 151 N.E. 
678, 320 IIL 672—Taylor v. Filler, 
149 N.B. 283, 318 IIL 366—Darley 
V. Thompson. 182 N.B. 636, 299 IIL 
122—McNeU & Higgins Co. v. 
Xeenah Cheese & Cold Storage Co., 
125 N.E. 261, 290 IIL 449—Hardy 
V. Dobler, 248 llLApp. 361—Berndt 
V. Chicago Rys. Co., 220 llLApp. 
307. See Albert Pick & Co. v. 
Natalby, 2ll llLApp. 486. 

16 aj. p 1047 note 84. 

Ozlininal oases ge&anOly 

(1) The text nile has in many 
casea been applied to crlminal prose- 
outions.—People V. Fuller, 17 N.B. 
2d 18, 369 IIL 492—^People v. Pointer, 
180 N.B. 796, 848 IIL 277, tranaferred, 
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thereon,^® and must be shown by the record;^^ 
but a failure to raise such question in the trial 
court does not preclude consideration by the su¬ 
preme court where the question did not arise un- 
til after the judgment complained of was enter- 
ed.^® The mere assertion that the validity of a 
statute is involved is not sufficient to confer on the 


supreme court jurisdiction on direct appeal,^® nor 
can such jurisdiction be conferred by a mere denial 
in a pleading of the validity of the statute,^^ al- 
though it has been held that the issue is sufficient- 
ly raised where the bili avers and the answ-er de- 
nies that a statute is unconstitutional.^-* The ques¬ 
tion must also be fairiy debatable;^® and so, where 


gee People ▼. Tidrick, 269 Ill^pp. 
191 —People V. Malfel, 146 N.B. 131, 

315 111. 226—People v. Pensky, 125 N. 
B. 292, 290 111. 612—^People v. Grady, 
217 IlLApp. 490. 

(2) It has been held, however, that 
the supreme court has Jurisdiction 
of a wrlt of error to revlew a con- 
viction under an allegredly unconstl- 
tutlonal statute notwlthstandlng the 
‘eonstltutlonal question was not 
raised at trial.—^People v. Clardy, 166 
N.E. 638, 834 111. 160. 

Naoessity of mlinir 

Hecord must affirmatlvely dlsclose 
that eonstltutlonal question was not 
only presented for declslon but was 
passed on by trial court.—Holsman 
V. Campbell -Realty Co., 21 N.E.2d 
744, 371 111. 614—^Kello^rST v. KellogTfiT. 
20 N.E2d 686, 871 IlL 241—Pollack 
V. Du Pagre County, 20 N.E.2d 273, 
371 IlL 199—^Ryan v. City of Chlcago, 
2 N.E.2d 913. 863 IlL 607, trans- 
feired, see 8 N.E.2d 369, 290 111.App. 
604. 

Prtmaiy InqiiiiT 

(1) It must appear that constitn- 
tional question was prlmary Inqulry 
In trial court, and, even thougrh 
question was there raised but final 
decree was entered on other Issues, 
no eonstltutlonal question is present¬ 
ed to supreme court.—^Ryan v. City 
of Chicaso, 2 N.E.2d 913, 363 111. 
607, transferred, see 8 N.E.2d 369, 290 
IlLApp. 604. 

(2) Question grcnerally held suffi- j 
clently raised.—Burket v. Rellance j 
Bank & Ti-ust Go., 11 N.E.2d 6, 367 
DL 196—15 CJ. p 1047 note 84 [b]. 

(3) Oral motlon to quash amount- 
ed to general demurrer sufficient to 
raise question of constltutionality of 
statute on whlch prosecution was 
based, althougrh no specifle constltu- 
tional provlsions were called to trial 
courfs attentlon.—^People v. Elsen, 
191 N.E. 219, 867 IlL 105. 

(4) It has been held, however, 
that motlons to quash and In arrest 
were Insufficient to raise question 
where court was not apprlsed that 
constltutionality of statute was In 
isaua—People v. Ugro, 146 N.B. 633, 

316 IlL 74. 

(6) So the mere fact that constltu- 
tion gruarantees immunity from un- 
reasonable search and selzure does 
not Show that eonstltutlonal question 
Is raised by motlon to quash search 
warrant Issued under statute not 
daimed to violate such provision.—. 


People V. Blenz, 148 N.R 249, 317 111. 
639. 

IlL—Economy Balry Co. v. Ker- 
ner, 20 N.E.2d 568. 37i 111 . 261— 
People V. Puller. 17 N.B.2d 18, 369 
IlL 492—People ex rei. Kurtz v. 
Meyer. 169 N.E. 205. 328 IlL 122, 
transferred, see 251 IlLApp. 475— 
Cooper V. Palais Royal Theatre Co., 
160 N.E. 401, 320 IlL 44—People v. 
Ugo, 145 N.E. 633. 316 111. 74— 
McNell & Higrgrins Co. v. Neenah 
Cheese & Cold Storage Co., 126 N. 
E. 251, 290 la 449. 

15 C.J. p 1048 note 85. 

Hxoeptions held to raise question 
IlL—Heine v. Degen, 199 N.B. 832, 
362 IlL 357. 

44. IlL—^Holsman v. Campbell Real¬ 
ty Co., 21 N.R2d 744, 371 IlL 614— 
Mcllvalne v. City Nat. Bank & 
Tniat Co., 21 N.E.2d 737, 371 IlL 
565—^Economy Dalry Co. v. Kemer, 
20 N.E.2d 668, 371 IlL 261—Lithu- 
anlan AlUance of America v. Home 
Bank & Trust Co-, 200 N.BL 167, 
862 IlL 489, transferred, see 4 N. 
B.2d 792, 287 IlLApp. 621—Pore- 
raan-State Nat. Bank v. Sistek, 193 
N.E. 613, 368 IlL 625—PeoPle v. 
City of Waukegan, 176 N.B. 780, 
344 IlL 60—^Llndstrom v. City of 
Chlcago, 162 N.E. 128, 331 111. 144 
—People V. Levln, 145 N.E. 76. 313 
IlL 588—^Liberty State Bank v. 
Louls Q. Deschler Co., 141 N.R 
725, 310 IlL 233—McNell & Hlg- 
gins Co. V. Neenah Cheese & Cold 
Storage Co., 125 N.R 251, 290 IlL 
449. 

15 C.J. p 1048 note 86. 

Abstraot of reoord must show that 
eonstltutlonal question was raised In 
trial court and statement that trial 
Judge signed certlficate of Ixi- 
portance is insufficient for thls pur^ 
pose.—City of Chlcago v. Interna¬ 
tional Register Co., 196 N.R 792, 360 
IlL 602. 

45. IlL—^Burket v. Rellance Bank 
& Trust Co.. 11 N.R2d 6, 367 HI. 
196—Spencer v. Chlcago City Ry. 
Co., 7 N.E.2d 862, 366 IlL 120. re- 
verslng 220 IlLApp. 436—^People v. 
Stoyan, 117 N.R 464, 280 IlL 300. 

46. IlL—^Economy Dalry Co. v. 

Kemer, 20 N.R2d 568, 371 IlL 
261—^Pollack V. Du Page County, 
20 N.R2d 278, 371 DL 199—Ryan v. 
City of Chlcago, 2 N.R2d 913, 863 
IlL 607, transferred, see 8 N.R2d 
869, 290 IlLApp. 604—Comstock v. 
Morgan Park Trust & Savlngs 
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Bank. 2 N.E.2d 811, 363 IlL 341, 
transferred, see 4 N.E.2d 653, 237 
IlLApp. 613, modifl^d on other 
grounds 11 N.R2d 394. 367 111. 276 
—Martin v. Bankers* Life Co., 193 
N.R 197, 358 IU. 388—Wllson v. 
Prochnow, 187 N.B. 914, 354 HI. 

98—People v. Allen, 185 N.B. 605, 
352 IlL 262, transferred. see 276 
IlLApp. 28, and reversed on other 
grounds 196 N.R 478. 360 IlL 36— 
People V. Davles, 183 N.E. 11, 360 
IlL 48, transferred. see 259 IlLApp- 
306, and affirmed 188 N.R 337, 354 
IlL 168—Hiwkins v. Hawkins, 183 
N.R 9. 350 IlL 227—Sherfdan- 

Brompton & Annex Bldg. Corpora¬ 
tion V. Daane, 180 N.R 779, 348 111. 
306—^Valerius v. Perry, 174 N.B. 
29, 342 IlL 147—Stevens Hotel Co. 
V. Art Institute of Chicago, 178 
N.R 761, 342 IlL 180, transferred, 
see 260 IlLApp. 555—Pennsylvanla 
Tank Line v. Jordan, 173 N.E. 181, 
341 IlL 94. transferred, see 260 IlL 
App. 897—People v. Jiras, 172 N.B. 
47, 340 IlL 208, transferred, see 260 
IlLApp. 142—People v. Forsyth. 
171 N.R 561, 389 IlL 881—Baccus 
V. Gunderson, 170 N.R 225, 838 IlL 
801—People v. Pettow, 161 N.R 
673, 320 IlL 672—Kowalcyzk v. 
Swlft & Co.. 148 N.R 69. 317 IlL 
312, reversing 283 IlLApp. 337— 
People V. Calkins, 126 N.E. 200. 291 
IlL 817. 

15 C.J. p 1048 note 87. 

ICaaielpal ozdixuuioe 

IlL—City of Chicago v. Peterson, 195 
N.R 636, 860 IlL 177. 

47. HL—^Pollack v. Du Page County, 
20 N.R2d 278, 371 IlL 199—People 
V. De Young, 16 N.B.2d 729, 869 IlL 
341—^Ryan v. City of Chlcago, 2 
N.R2d 913, 363 111. 607, trans¬ 
ferred, see 8 N.E.2d 369, 290 HL 
App. 604. 

15 C.J. p 1048 note 88. 

48; IlL—Qhaplain v. Highways 
Comrs., 18 N.R 766, 126 HL 264. 

49. IlL-^McIlvalne v. City Nat. 
Bank & Trust Co., 21 N.R2d 737, 
371 IlL 565—^Economy DaixV Co. v. 
Kemer, 20 N.B.2d 568, 871 IlL 
261—Comstock v. Morgan Park 
Trust & Savingrs Bank, 2 N.E.2d 
311, 363 HL 841, transferred, see 
4 K.R2d 653, 237 IlLApp. 613, 
modified on other grounds 11 N. 
R2d 394, 367 HL 276—Foreman- 
State Nat. Bank v. Sistek, 193 N. 
R 518, 358 111. 626—Wllson v. 
Prochnow, 187 N.R 914, 354 IlL 
98—Sherldan-Brempton & Azmex 
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the particular constitutional qucstion has already 
becn docidcd by the supreme court, the fact that 
it is a}i:ain raised will not authorize a direct appeal 
to such court,^^ unless some special reasons ap- 
pear why it shouid receive fiirther consideration.®^ 
Where a direct appeal to the supreme court is 
authorized, that court may consider and determine 


ali questions arising on the record.52 

Where no question of the validity of the stat¬ 
ute or construction of the constitution is involved, 
the fact that the case involves the construction of 
a statute does not authorize an appeal to the su¬ 
preme court, but an appeal must go to the appellate 
court,53 and the same is true where the contention 


Bldir. Corporation v. Daane, ISO X. 
E. 779, n48 m. 306—Komorowaki 
V. Boston Store of Chicago, 173 
N.E. 189, 341 IU. 126—FVnnsyl- 
vania Tank Lmf» v. Jordan, 173 
X.R 181, 341 IU. 94. transferred, 
260 Ill.App. 397 —People V- 
Jira», 172 X.R 47. 340 111. 208. 
tiansfurred, 260 Ill.App. 142— 
P«ople V. Forsyth, 171 X.E. 561. 
339 III. 3S1—Baccus v. Oundt^rson. 
170 N.E. 225, 338 111. 301—People 
ex rtl. Kurtz v. Meyer, 153 N.E. 
205, 32$ IlL 122, tranaferred. aee 
251 Ill.App. 475—Cooper v. Palais 
Royal Theatre Co., 150 X.E. 401. 
320 IU. 44—Kowalczyk v. Swift & 
Co., 148 N.E. 5D, 317 III. 312, re- 
veralng 233 Ill.App. 337. 

15 C.J. p 1018 note 90. 
lgBTrt«dpal ordinanna 
111.—City of Chicago v, Peterson, 195 
N.E. 636, 360 II!. 177. 

SOu 111.—E. L. Mansure Co. v. City 
of Chicago, 23 X.E,2d 32. 372 III. 
156—First Nat. Bank v. Village of 
South Pekin, 21 X.E.2d 765, 371 
III. 605—People v. De Young, 1$ 
N.E.2d 729, 369 111. 341—People v, 
Frankowsky, 12 X.E.2d 178. 363 
Ili. 171, transferred, aee 15 N.E.2d,; 
894. 296 Ill.App. 637—0’Connor v. 
Rathje, 12 N.E.2d 878, 368 111. 
83. transferred, aee 19 X.£.2d 96, 
298 Ill.App. 489—White v. Toung- 
blood, 12 N.E.2d 650, 367 111. 632, 
certiorari denied 58 S.CL 1057, 304 
U.S. 583. 82 L.Ed. 1645—Buriset v. 
Reliance Bank db Trust Co., 7 N.E. 
2d 850, 36$ 111. 98, tranaferred, aee 
Schwarts v. Broadway Tniat & 
Savlnga Bank of Aurora, 10 N.R 
2d 147, 291 IlLApp. 460—Mikel v. 
Illinois Racing Commiaalon, 5 N. 
R2d 473, 364 111. 640. transferred, 
aee 10 N.R2d 857, 292 IlLApp. 633 
—People V. Shaver, 4 N.E.2d 471. 
364 IU. 326, transferred, aee 7 N. 
R2d 160. 289 Ill.App. 6t2, afflrmed 
11 X.R2d 400, 367 IIL 339 —Wid- 
man v. Peoples Trust & Savings 
Bank of Ottawa, 2 N.R2d 313, 363 
111. 345, transferred, aee 3 N.E.2d 
892, 286 Ill.App. 619—Comstock v. 
Morgan Park Trust & Savings 
Bank, 2 X.R2d 811, 368 IlL 341, 
transferred, see App„ 4 N.B.2d 663, 
287 llLApp. 613, modifled on oth- 
er grounds 11 N.E.2d 394, 367 
IlL 276—Wilson v. Prochnow, 187 
N.R 914, 354 IlL 98—Mesirow v. 
Mesirow, 178 N.R 411, 346 111. 
219—Stevena Hotel Co. v. Art In- 
sUtute of Chieago, 173 N.R 761, 


342 IIL 180, transferred, see 260 
Ill.App. 555—Pennsylvania Tank 
Liine v. Jordan, 173 N.E. 181, 341 
111. 94. transferred, see 260 IlLApp. 
397—People v. Hord, 160 N.R 135, 
329 111. 117—People v. Blenz, 148 
N.R 249, 317 IU. $39—People v. 
Fensky, 125 N.R 292, 290 111. 612. 
15 C.J. p 1048 note 91. 

Mnaloipal ordinance 

Tezt rui e applies to conslderation 
of constitutionality of munlcipal or¬ 
dinance notwithstanding trial judge 
certlfied that constitutionality of or¬ 
dinance waa involved.—City of Ster- 
ling V. Berry, 10 N.E.2d 656, 367 
IlL 111, transferred, see 16 N.R2d 
527, 295 IlLApp. 622. 

Beoisioii alter gnestion zalsed 
Question need only be debatable at 
time of entry of judgment, and it 
Is ixnmaterial to rlght of supreme 
court to hear direct appeal that it 
adjudicated validity of statute in t 
another case after entry of Judg¬ 
ment.—Spencer v. Chieago City Ry. 
Oo., 7 N.E.2d 862, 366 111. 120, re- 
veralng 220 IlLApp. 436. 

I 61. IlL—^Griveau v. South Chieago 
City R. Co., 73 N.R 309, 213 IlL, 
633. 

Attaok on xtaw gronad 
Where statute is attacked on, 
grounds not prevlously urged, su¬ 
preme court will take jurlsdiction,. 
but jurlsdiction need not be taken if 
a new argument in support of an oldi 
ground of attack is suggested.—Peo¬ 
ple v. De Toung, 16 N.R2d 729, 369; 
III. 341—People v. Frankowsky, 13 N.' 
R2d 178, 368 IlL 171, transferred, 
see 16 N.R2d 894, 296 IlLApp. 637— 
People ex rei. Rusch v. Ladwlg, 7 N. 
R2d 313, 365 IIL 574. 

5!I. IIL—Chieago, etc., Co. v. People, 
75 N.R 368, 217 IIL 164. 

53. IU.—First Nat. Bank v. Village 
of South Pekin, 2l N.B.2d 765, 371 
IIL 606—^Kellogg v. Kellogg, 20 N.' 
B.2d 586. 371 IIL 241—Pollack v. 
Du Page County, 20 N.E.2d 278, 371 
111. 199—Universal Credit Co. v.' 
Antonsen, 19 N,R2d 366, 370 IIL* 
609—^White v. Toungblood, 12 N.E. 
2d 650, 367 DL 632, certiorari de¬ 
nied 58 S.Ct. 1057, 304 U.S. 688,^ 
82 Xj.Ed. 1545—Borman v. Borman,* 
6 N.E.2d 225, 864 HL 601, trans¬ 
ferred, see 9 N.ES.2d 667, 291 IIL 
App. 13^—'People ex rei. Sweitzer 
V. GUI, 4 N.R2d 489, 364 IIL 344, 
transferred, see 9 N.E.2d 600, 291 
IlLApp. 321-r-Wilson v. Prochnow, 
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1 187 N.B. 914, 364 III. 98—Illinois 

Valley Bank v. Newman, 187 N.E. 
810, 354 IIL 38—'Sheridan-Bromp- 
ton & Annex Bldg. Corporation v. 
Daane, 180 N.E. 779, 348 IIL 306— 
Will v. Voliva, 176 N.B. 766, 344 
IIL 510—^Hawthome Kennel Club 
V. Swanson, 171 N.E. 140, 339 IU. 
220, transferred, see 257 IlLApp. 
499—Standard Motors Securities 
Corporation v. Tates Co., 169 N.E. 
164, 337 111. 250, transferred, see 
267 Ill.App. 394—^Ludwig v. Bur- 
gess, 162 N.E. 144, 331 111. 24—Peo¬ 
ple ex rei. Roy v. Board of Sup’rs 
of Knox County, IIL, 159 N.E. 787, 

328 111. 343, transferred, see 250 
IlLApp. 13—People ex rel. Kurtz 
V. Meyer, 169 N.E. 206, 328 IIL 
122, transferred, see 251 IlLApp. 
476—Miller v. Illinois Cent. R. Co., 
158 N.R 441, 327 IIL 103—People 
V. Pettow, 161 N.E. 673, 320 IIL 
672—^People v. 'Cary. 161 N.E. 613, 
321 IIL 46—Ambia School of Hick- 
ory Grove Tp., Ind. v. Non-High 
School Dist. of Iroquois County, 
149 N.E. 238. 318 111. 321—People 
V. Cermak, 148 N.E. 382, 817 IIL 
590—^People v. Blenz, 148 N.E. 249, 
317 IIL 639—Clark v. Main, 189 N. 
R 870, 809 IIL 38—Moore v. State 
Bank of Chieago, 126 N.E. 165, 291 
IIL 372—Chieago Dlscount Corpo¬ 
ration V. Palmer, 279 IlLApp. 216. 

15 C.J. p 1048 note 94. 

Mnnlolpal ordiaanea 
IIL—City of Chieago v. Iroquois Iron 
& Steel Co., 197 N.E. 873, 361 IIL 
330, transferred, see City of Chi- 
cago V. Iroquois Steel & Iron Co., 

1 N.B.2d 241. 284 IlLApp. 561—City 
of Chieago v. Peterson, 195 N.E. 
636, 360 111. 177—Stevens Hotel 
Co. V. Art Institute of Chieago, 
173 N.E. 761, 342 111. 180, trans¬ 
ferred, see 260 IlLApp. 655—City 
of Chieago v. Hagley, 161 N.E. 106, 

329 111. 635—^Phelps v. Board of 
Appeals of City of Chieago, 166 N. 
R 826, 325 IIL 625—Village of La 
Grange Park v. Jareeki, 151 N.B. 
538, 321 111. 177—Village of Lake 
Zurich V. Deschauer, 141 N.E. 761, 
310 IIL 209. 

Statate admittedly valid 

An appeal calling for construction 
of a statute, whlch is enacted to 
give effect to constitutional provi- 
sions, does not involve a constitu- 
tionaJl question, where validity of 
statute is admitted, and no claim is 
made that adoptlon of any particu- 
lajT construction of constitutional 
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is that certain parts of a statute have been repeal- 
ed-^^ So, also, where a claim or defense is based 
on statute, the appellate court has jurisdiction to 
dctermine whether such statute exists.55 

Jnterlocutory orders 

As indicated in § 354 supra, appeals from inter- 
locutory orders with respect to injunctions lie only 
to the appellate court, whose order therein is final, 
and accordingly, where the appeal from such order 
involves a constitutional question, it has been held 
that no provision exists for entertaining it in 
either the supreme court or the appellate court.56 
Other cases, however, hold that the appellate court 
may pass on a constitutional question raised in such 
an appeal.57 

g 357 ^ - Cases Involving Freeholds 

An appeal lies only to the supreme court In cases In 
which a freehold Is directiy Involved, and such Is the 
case where titie is so put In Issue by the pleadings as 
necessarlly to require a decislon thereon, even though 


the Judgment does not resuit In one party's galnlng, and 
the other^s losing, the estate, but not where the appeal 
relates to other matters. 

Under the provisions of the statute, an appeal 
lies direct to the supreme court in cases in which 
a freehold is involved.58 The appellate court gen- 
erally has no jurisdiction of an appeal in such 
case;5® and an appellant who takes his case to the 
appellate court, or an appellee who submits his case 
for a hearing on the merits therein, waives the 
right to have any question involving a freehold con- 
sidered, or to take a further appeal on the ground 
that such a question is involved.®® 

A freehold is involved, within the meaning of 
the rule stated, where the whole merits of the cause 
cannot be adjudicated without determining the ques¬ 
tion of freehold, or where the necessary resuit of 
the judgment is that one party will lose, and the 
other gain, a freehold estate, or where the titie is 
so put in issue by the pleadings that a decision of 
such issue is necessarily required;®! and where 


provision will affect decislon of 
Question raised. —People v. Cermak, 
148 N.E. 382, 317 111. 690. 

54 , 111.—^Reining v. Mueller, 94 N. 
E. 130, 248 111. 389—^Pearce v. Vit- 
tum, 61 N.E. 1116, 193 111. 192— 
Morgan Park v. Gahan, 35 III.App. 
646, reversed on other grounds 26 

N.E. 1085, 136 111. 616. 

« 

55. ni. —^American Live Stock 

Commn. Co. v. Chicago Live Stock 
Exch., 41 III.App. 149, afflrmed 32' 
N.E. 274, 143 IU. 210, 36 Am.S.R. 
38'5, 18 L.RA. 190. 

56; 111.—Birch v. Denton, 201 111. 
App. 386—Patterson v. Denton, 201 
IlLApp. 382. ’ ’ 

57. 111.—Webb v. Marozas, 268 IlL' 
App. 338. 

58. 111.—^Bennett v. Bennett, 149 N. 
E. 292, 318 111. 193—^Engler v. Eng- 
ler, 146 N.E. 206, 313 IIJ. 627— 
Lynn v. Lynn, 43 N.E. 482. 160 111. 
307—In re Duffleld’s Estate, 268 IU.’ 
App. 78. 

16 C.J. p 1048 note 97. 

Successive appeals 

The supreme court has jurisdiction' 
of an action involving a freehold 
even though the case Is Improperly 
presented to it by successive appeals, 
rather than by direct appeal as pro- 
vided in the statute.—Anderson v. 
Anderson, 170 N.E. 212, 338 111. 309.i 
What oonstltutes “fpeehold” 

(1) Life estate is a freehold.— 
Town of Kingston v. Anderson, 220, 
Ul-App. 604—16 C.J. p 1048 note 97 

n>a. 

(2^ A conveysince or restrlctlon for 
toy term of years does nbt constl-' 
tute a freehold interest in real es¬ 


tate.—^Deegan v. Heckard, 145 N.E. 
160, 313 111. 359—^Zimmerman v. 

Dawson, 222 IlLApp. 212. 

(8) The term “freehold” does not 
include a mere right to do that 
which in equity will entitle a party 
to a freehold.—Callner v. Greenberg,' 
23 N.B.2d 29, 372 111. 176—Davis v. 
Oliver, 20 N.R2d 682. 871 111. 287— 
Taylorville Savings, Loau & Bulld- 
Ing Ass*n v. HcBride, 17 N.E.2d 221, 
369 111. 644—Johnson v. Heflferan, 6 
N.B.2d 638, 366 IlL 369, transferred, 
see 10 N.E.2d 984, 292 .IlLApp. 637 
—Steindler v. Knies, 6 N.B.2d 402, 
365 HL 59, transferred, see Knies v. 
Steindler, 11 N.B.2d 15, 292 IlLApp. 
637—^United Electric Coal Cos. v. 
Keefer Coal Co. of IlUnois, 170 N.E. 
193, 338 IlL 288—Sobczenski v. King 
John 3d Sobieski No. 1 Buildihg & 
Loan Ass’n, 168 N.E. 402, 327 IlL 
47—^Duncanson v. Lill, 153 N.E. 618, 
322 IlL 528—^Lennartz v. Boddie, 136 
N.E. 718, 304 111. 484. 

16 C.J. p 1048 note 97 [a]. 

Fze^old IXL aaiother state 

Supreme court had jurisdiction of 
appeal from court which had juris¬ 
diction over the parties, where free¬ 
hold was put in issue, notwithstand- 
ing freehold was located in another 
state.—Sewell v. Sewell. 1 N.E.2d 
492, 363 IU. 166—^White Siar Min.. 
Co. V. Hultberg, 77 N.E. 327, 220 IlL' 
678. 

59. IlL—Schmidt v. Barr, 169 N.B.. 
774, 328 IlL 865—^Bngler v. Engler, 
145 N.E. 206, 813 IlL 627—Schafer 
V. Bohillard, 18 N.B.2d 824, 294 IlL 
App. 617, transferred, see 17 N.B. 
2d 963, 370 IlL 92—^Town of King-’ 
ston V. Anderso'h, 220 IU.App. 604 
—Adams v. Abel, 214' IlLApp. 335 
_Gk)rden v. Gorden, 206 IlLApp.' 
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77. See Kleinschmidt v. Kleln- 
schmidt, 209 IlLApp. 139. 

15 C.J. p 1048 note 98. 

The rnle hap two ezceptions: One 
is where the suit is commenced be- 
fore a justice of the peace or in the 
county court; the other is where a 
freehold is involved in the original 
judgment or decree, but not in the 
points assigned for error.—^Ward v. 
Mississippi River Power Co., 188 IlL 
App. 305, transferred, see 107 N.E. 
115, 265 IlL 486. 

Petenninatlo]! as to whether free¬ 
hold involved 

In ali cases where an appeal is 
taken to the appellate court, it has 
jurisdiction to investigate the ques¬ 
tion whether a freehold is in fact 
involved, although, if it flnds that 
such is the case, it has no further 
jurisdiction.—^Wa.'d v. Mississippi 
River Power Co., 188 IlLApp. 305—16 
C.J. p 1055 note 28. 

Xnterloeatory ixiJiuicti.ons 

As indicated in § 354 supra, ap¬ 
peals from interlocutory orders with 
respect to injunctions lie only to 
the appellate court and it has ac- 
cordingly been held that it may ex- 
ercise such juiisdlction notwith- 
standing a freehold Is Involved.— 
Koelling v. Foster, 160 IlLApp. 130— 
Carterville Min. Co. v. Coal Belt R. 
Co., 116 IlLApp. 158—^New Chio 
Washed Coal Co. v. Coal Belt R. Co., 
116 IlLApp. 163—15 C.J. p 1060 note 
8 [a]. 

ea IlL—^Engler v. Engler, 145 N.K 
206, 313 IU. 627—Johnson Oil Re- 
fining Co. v. GiUam, 256 IlLApp. 
531. 

16 GJ. p 1049 note 99. 

6L IlL—Harper v. Sallee, 23 N.B.2d 
^ 27', 372 IlL 199^Klelii vt Hiangan, 
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17 N.E.2d 06S, 26» Ut M5—Coburn 
V. Maclce. 15 X.E 2d fi52. 269 111. 
Iftg—Johnson v. H;*frfran, 6 N.E.2d 
63^, 265 ni. 559. transferrod. soe 
10 N.ELSd 292 IlLApp. 637— 
Kooper V. Wabash Automotive 
Corporation, 5 N.E.2d 462. 3^5 111. 
30—Stelndl-^r v. Knies. 5 Jsr.E2d 
402, 365 111. 59, transferred, sec 
Knies v. Steindlcr, 11 X.&.2d 15, 
292 lU.App. 637—Wylie v. 0’Con- 
nor, 2 N.E.2d 919, 363 111. 615— 
WriKht V. ix^ffan. 2 N.B.2d 904. 364 
IU. 33. transferred. s. 2 e 6 K.R2d 
266, 2Rfi lll.App. 481—Sewell v. Se- 
woll, 1 N,E.2d 492, 3S3 IU. 166— 
Perry Coal Co. v. Klchmond, 200 
N.E, 329. 362 111. 487. transferred, 
see 4 N.E.2d 891. 287 llLApp. 298— 
Aafaton V. Macqueen. 197 N.E. 561. 
361 111. 132—Burke v. Kleiman, 
189 N.E. 372, 355 111. 390, trans¬ 
ferred. see 277 111.App. 519—Lonir 
V. Wilson Stove A Mfs* Co., 188 N. 
E. 411, 354 111. 465—Eliis v. Rlffht- 
er. 184 N.E. 599. 351 111. 645— 
•ChHstie v. Brouillctte, 182 N.R 
746, 350 111. 60—Anderson v. An- 
derson. 181 N.E. 693, 349 111. 40— 
Home Buiidlni^ A Iioan A8a*n of 
Paris V. Gaumer, 181 N.E. 644, 349 
111. 226. transferred, see 269 111. 
App. 196—^*lnkelDiann v. Winkel- 
mann. 178 N.E. 118. 345 111. 666— 
Healea v. Verne. 175 N.E. 562, 343 
III. 325—United Electric Coal Cos., 
V. Keefer OoaI Co. of Illinois, 170 
NE 193, 338 IU. 238—Merkel v. 
Woodside, 165 N.E 163, 333 IIL 
489, transferred, see 254 IlLApp. 
203—Lundquist v. Iverson, 165 N. | 
E 135, 333 ZIL 523—Chrlstle v, 
Sonitary Dist. of Chlcago, 162 N. 
E. 126, 330 111. 558—Sobcxenskl v. 
Klng John 3d Sobleskl No. 1 Build- 
inir * Loan A8S*n, 168 N.E 403, 327 
ZIL 47—Olin V. Reinecke, 153 N.E 
€46, 322 IIL 449—Duncanson v. 
LUL 153 N.E 618, 322 IIL 528— 
Stolowskl V. Wierxbowskl, 152 N. 
E 5SX 323 IIL 74—Bennett v. Ben- 
nett, 149 N.E 292, 318 111. 193—Il¬ 
linois Contrai ZL Co. y. Queea City 
BIdr Corporation, I4S N.E 184, 
313 111. 539—Lennarts v. Bodie, 186 
N.E 718, 304 lU. 484—CunniniTham 
V. CunnlBgham, 135 N.E 21, 303 
IIL 41—Road Dist. No. 6 in John- 
BOtt County v. McKInney, 132 N.E 
529. 299 IIL 130—Kuhne v. Sani- 
tary District of Chicago, 120 N.E 
471, 285 IIL 129—^Adams v. Abel, 
214 Zn.App. 325. 

15 CJ. p 1049 note 1. 
dea of lihsrnm tenssaeaituxa 

(1) Such plea is ordinarily suffi¬ 
cient to ralse Issue as to the own- 
ershlp of the freehold.—Tomhave v. 
Vortmsn, 113 N.E 46. 274 IU. 28. 

(2) But the fkct that appeal is 
f)rom judgment in suit for damages 
to land in wbich the plea of liberum 
tenementum was set up dees not 
confer appellate* Jurisdiction on the 
supreme court wbere no evidence 
is offered in suwort o£ the plea aod 


there is no asstgnment of error In- 
volving ownership.—Coal Creek 
Drainage and L«evee Dist. v. Sanitary 
Dist. of Chioago. 169 N.E 805, 328 
IIL 360. 

Deoisioa of txlsZ oonzt 

In determlning whether a free¬ 
hold Is Involved, it is immaterial 
which way trial court declded the is¬ 
sue.—Swinson v. Sodaman, 17 N.E. 
2d 40, 369 IIL 442, transferred. see 
2t) N.E2d 623, 300 lll.App. 31. 

Preehold involved 

(1) In actlon against City for 
damages to property resulting from 
change of Street grade, sidewalks, 
and alley adjacent to the property.— 
Giunewald v. City of Chicago, IIL 
App., 18 N.E 2d 708. 

(2) In action for damages to land 
where defendant denied plaintilTs 
title and plaintllf introduced title 
deeda which was oniy evidence of 
title.—^Brand v. Union Blevated E 
Co.. 115 N,E 632, 277 111. 856. 

(3) Where bili for injunction. to- 
gether with cross hili and answer, 
puts in issue existence of freehold. 
which must be decided.—Sanitary 
Dist. of Chicago v. Chicago Title & 
Tmst Co., 116 N.E 161. 278 111. 629. 

(4) Where it is the purpose of the 
suit to set aside a sale of real estate. | 
—^Rabbitt v. Prank C Weber & 
Co., 130 N.E 787, 297 IIL 491. 

(5) Where pleadings in judgment 
creditores action to have condemna- 
tion Judgment applied on judgment 
on theory that debtor was owner of 
land condemned put in issue owner- 
ship of land condemned.—^Paxton v. 
Gubbins, 21 N.E2d 300, 371 IIL 435. 

(6) Where suit to recover penalty 
for failure to rebuild dock was based 
on proof that public owned freehold 
of land underlying water In slip.— 
City of Chicago v. Chicago, B. & Q. 
E Co., 150 N.E 250, 3X9 IIL SSL 

<7} Other cases see Carter Oil Co. 
V. Liggett. 21 N.B.2d 569, 371 IiL 482 
—Pure OU Co. v. Evans, 17 N.B.2d 
23. 369 IIL 416—15 C.J. p 1049 note 1 
[d]. 

I Txeahold not involved 

(1) Appeal from order appointing 
a guardian for an Infant although 
latter possessed real property.—^Mc- 
Mahan v, Trautvetter, 181 N.E 127. 
297 IIL 604. 

<2) Api>eal from order determlning 
heirs of deceased person, neither in- 
vesting nor divesting title to real 
estate.—Saunders v. Saunders. 153 
N.E 593. 323 IIL 43—Worsley v. 
Welch, 147 N.E 379, 317 IIL 90. 

(3) Application for a wrlt of as- 
sistance which involves only the 
question of petitioner*s rlght to the 
poBsessionu—^McDonnell v. Hartnett 
153 N.E 666, 323 IIL 87—Kerr v. 
Brawley, 61 NJBL 1067, 198 IIL 20B. 

(4) BiU by owner of Interest in 
land to redeem firom sherurs sale.— 
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Parsell v. Parsell, 190 N.E. 860, 866 
111. 183. 

(5) In action to compel removal of 
encroaching projoctions from build- 
ing.—^Illinois Cent. E Co. v. Queen 
City Bldg. Corporation. 145 N.E 184, 
313 111. 539. 

(6) In probate case involvlng sole 
question of admlnistration of estata 
—Healea v. Verne, 175 N.E. 662, 343 
111. 325. 

(7) If defendant can do some act 
to defeat the suit and prevent dls- 
turbance of title, as by making pay- 
ment, even though the lltigation moy 
resuit in a loss of a freehold.— 
Chrlstie v. Broulllette, 182 N.E. 746, 
350 IIL 60—Home Building & I,oan 
Ass'n of Paris v. Gaumer, 181 N.E 
644. 349 111. 226. transferred, see 269 
111.App. 196—Blodgett v. Blodgett, 
175 N.E. 777, 343 111. 669, transferred. 
see 266 IlLApp. 617—Scanlon v. 
Beebe, 167 N.E. 26, 335 IIL 400—Olln 
V. Heinecke, 153 N.E. 646. 822 IIL 
449—^Kagy v. Luka 192 N.E. 659, 367 
111. 512. 

(8) In appeal from decree enjoln- 
ing forfeiture of lease with provision 
for ultimate conveyance of title, in- 
volving only constnzction of con- 
tract.—^United Electric Coal Coa v. 
Keefer Coal Co. of Illinois, 170 N.E 
193, 838 IIL 288. 

(9) In bili for accounting of pro- 
ceeds of leasehold, not seeking to 
enforce sale of leasehold interest— 
Stathopulos V. Korson, 168 N.E. 877, 
336 IIL 205. 

(10) In bili for dlssolution of part- 
nership and an accounting which dld 
not pray that complainant be decreed 
to have an Interest in real estata— 
Parish v. Bainum, 126 N.E 129, 291 
111. 874. 

(11) Question as to deduction of 
taxes and costs from award in con- 
demnation proceedings.—City of Chi¬ 
cago V. McDonough, 184 N.E. 822, 861 
IIL 200, transferred, see 273 IlLApp. 
392. 

(12) Suit to cancel an agreement 
by which beneficiaxy in estate con- 
slsting of realty and personalty had 
agreed to pay another a portion of 
his distributive share and assigned 
au uudivided interest therein.— Wy¬ 
lie V. 0'C;onnor, 2 N.E.2d 919, 363 IIL 
616. 

(13) Suit to restrain vlolation of 
building regulatlon.—^Brown v. Pier- 
son, 161 N.E 87, 880 IIL 92. trans¬ 
ferred. see 250 IlLApp. 214. 

(14) When the lltigation, under a 
certain oontlngency, may resuit In 
the loss of a fteehold but does not 
necessarUy do ao.—Wylie v. 0’Con- 
nor. 2 N.E.2d 919. 920, 363 IIL 615 
—^Home Building & Lioan Assh of 
Paris V. Gaumer, 181 NJB3. 644, 349 
IIL 226, transferred, see 269 IlLApp. 
196. 
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the title is thus in issue an appeal goes direct to tlie 
supreme court even though the judgment or decree 
does not resuit in one party*s gaining, and the oth- 
er^s losing, the estate;®^ but if a freehold is only 
incidentally or collaterally involved, an appeal can- 
not be taken directly to the supreme court, but must 
go to the appellate court,®® 

The fact that an action as originally brought in¬ 
volved a freehold does not authorize an appeal di¬ 
rect to the supreme court where no objection is 


made to the judgment or decree in so far as it af- 
fects the freehold, and the appeal relates solely to 
matters in which the freehold is not involved.®^ 

Partictdar matters, The foregoing principies 
with respect to the conditions under which a free¬ 
hold is involved so as to permit direct appeal to 
the supreme court have been applied in actions in- 
volving title, or the transfer of title, to land;®® 
and suits to quiet title.®® The foregoing principies 


(15) Where determlnation appeal- 
ed frora concems only procedure and 
aflarmance or reversal would not af- 
fect Issue of freehold.—Camey v. 
Quinn. 193 N.B. 465, 358 IlL 446— 
Anderson v. Anderson, 181 N.E. 693, 
349 111. 40—Rode v. BftImolE, 179 N. 
B. 863, 347 111. 430, transferred, see 
267 111.App. 466—^Ruhin v. Midlin- 
fiky 158 N.E. 896, 32.7 111. 89-—Smlth 
V. Johnson, 144 N.E. 318, 313 111. 
17. 

(16) Where main rellef sought was 
right to rodeem shares of stock 
and for an accounting, and recon- 
veyance of real estate was Incldent- 
al thereto.—Schmltt v. Wriffht, 192 
N.E. 562, 367 111. 509. 

(17) Where on record no rulirgr 
was asked for or made by the trial 
court upon the questlon of title.— 
Christle v. Sanltary Dist. of Chlcago, 
162 N.E. 126, 330 111. 558. 

(18) Where plea putting freehold 
in issue is waived or abandoned as 
by faiUngr to present evidence under 
the plea.—Christie v. Sanltary Dist. 
of Chlcag^o, supra. 

(19) ‘Where the rigrht to do cer- 
tain chlngs which In equlty would 
e*ititle the party to a freehold migrht 
or mlg^ht not be exercised, or where 
the conveyance in questlon depends 
upon subsequent acts which migrht 
not be required or performed.”—Wy- 
lie V. 0'Connor, 2 N.E.2d 919, 920, 
363 111. 615—Longr v. Wilson Stove 
& Mfsr. Co. 188 N.E. 411. 412, 354 
111. 465. 

(20) Where title Is not put In is¬ 
sue by pleadingrs and there are no 
assigmnents of error respectlngr ques- 
tion.—^Lederer v. Rosenston, 160 N.E. 
164, 329 111. 89—Gits v. UUrich, 123 
N.E. 528, 288 111. 527. 

(21) Other Instances see Feople ex 
rei. Charles De Leuw & Co. v. Vll- 
lagB of Midlothian, 18 NJS.2d 233, 
370 m. 223—Cobum v. Idacke, 16 N. 
E.2d 862, 369 111. 106—Stevens Hotel 
Co. V. Alt Institute of Chicagro, 173 
NJB. 761, 342 IlL 180, transferred, see 
260 IlLApp. 556—^People ex rei. Kurtz 
V. Meyer, 169 N.E. 206, 328 111. 122, 
transferred, see 261 IlLApp. 476— 
People ex rei. Drainagre Com*rs of 
Union Dist. No. 2 of the Towns of 
Alomence and Goneer, IIL v. Chlca^o 


& E. L Ry. Co., 258 IlLApp. 636—15 
C.J. p 1049 note 1 [e). 

62- IlL—^Ashton v. Macqueen, 197 
N.E. 661, 361 IlL 132—Lundquist 
V. Inverson, 165 N.E. 135, 333 IlL 
623. 

15 C.J. p 1050 note 2. 

Not objact of recovery 
Freehold is involved if title is 
directly put in issue by pleadingrs, 
even though it is not the subject 
sought to be recovered.—City of 
Chlcago V. Chicago, B. & Q. R. Ca, 
150 N.E. 250, 319 IlL 351. 

63. IlL—Callner v. Greenberg, 23 N. 
E.2d 29. 372 IlL 176—Harper v. 
Sallee. 23 N.E.2d 27, 372 IlL 199— 
Swinson v. Sodaman, 17 N.E.2d 40, 
369 IlL 442, transferred, see 20 
N.B.2d 623. 300 IlLApp. 31—John¬ 
son V. Helfaran, 6 N.B.2d 638. 365 
IlL 359, transferred, see 10 N.E.2d 
984. 292 IlLApp. 637—Wylie v. 

O^Connor, 2 N.B.2d 919, 363 IlL 
616—Schmitt v. Wright. 192 N.E. 
662, 367 IlL 509—Eagy v. Luke, 192 
N.E. 669. 357 IIL 612—Long v. 
Wilson Stove & Mfg. Co., 188 N.R 
411, 354 IIL 466—Willson v. Lab- 
hart, 182 N.B. 762, 360 IU. 165, 
transferred, see 269 IlLApp. 93— 
Winkelmann v. Winkelmann, 178 
N.E. 118, 345 IIL 566—Blodgett v. 
Blodgett, 176 N.E, 777, 343 IIL 569, 
transferred. see 266 IlLApp. 517— 
Healea v. Verne, 175 N.R 562. 343 
IIL 325—^Merkel v. Woodside, 166 
N.E. 163, 333 111. 489, transferred, 
see 254 IlLApp. 203—^Ledercr v. 
Rosenston, 160 N.E. 164, 329 IIL 
89—Cunningham v. Cunningham. 
135 N.E. 21, 303 IIL 41. 

15 C.J. p 1050 note 3. 

94. IIL—^Hooper v. Wabash Automo¬ 
tive Corporation, 5 N.E.2d 462, 365 
IIL 30—Wainwright v. McDonough, 
6 N.E.2d 452, 364 IIL 626, trans¬ 
ferred. see 7 N.E.2d 915. 290 IIL 
App. 60—Fyife v, FyiEe, 4 N,E.2d 
368. 364 IIL 281, transferred, see 11 
N.E.2d 857, 292 IIl»App. 539—Mc- 
Grath v. Dunne, 2 N.E.2d 896, 363 
IIL 549, transferred, see 9 N.E.2d 
66, 290 IlLApp. 611—Camey v. 
Quinn, 193 N.E. 465, 358 IIL 446 
—Schrader v. Schrader, 192 N.E. 
648, 367 IIL 623—^McBeath v. Mc- 
Beath, 166 N.K 140, 334 IIL 40— 
Coal Creek Drainaga and Levee 
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Dist. V. Sanltary Dist. of Chicagro, 
169 N.E. 806, 328 111. 360—Col- 
lins V. Parker, 145 N.E. 607, 314 
IIL 370—Harmening v. Hawley, 116 
N.E. 121, 276 IIL 621. 

15 C.J. p 1055 note 29. 

65b freehold involved 

(1) Generally.—Seely v. Rowe, 18 
N.E.2d 874, 370 111. 336—People ex 
rei. Palmer v. Peorla Life Ins. Co., 
192 N.E. 420, 367 IIL 486—Schafer v. 
Roblllard, 13 N.K2d 824. 294 IlLApp. 
617, transferred, see 17 N.E.2d 963, 
370 IIL 92—15 aj. p 1050 note 4. 

(2) Where dlvorce decree granted 
wife undivided interest in realty.— 
Toung V. Toung, 164 N.B. 406, 323 
IIL 608. 

freehold not involved 

(1) Genorally.—Swinson v, Soda¬ 
man. 17 N.E.2d 40, 369 IIL 442, trans¬ 
ferred, see 20 N.E.2d 623, 300 IlLApp. 
31—Kirkham v. Harris, 199 N.E. 122, 
362 III. 210—Will V. Voliva, 176 N.E. 
766, 344 111. 510—15 aJ. p 1050 note 
4. 

(2) Bili seeking conveyance from 
defendant, holding title as security 
for indebtedness and release of his 
trust deod.—Rubin v. Midllnsky, 155 
N.R 276, 324 IIL 508. 

(3) Suit to cancel contract for con¬ 
veyance of title to real estate and for 
retum of consideration paid.—^Reln- 
hardt v. Matheson, 164 N.E. 159, 333 
IIL 56, transferred, see 253 IlLApp. 
390. 

(4) Where title is admitted and 
only question is construction of deed 
to determine whether appellants ac- 
quired thelr title as remaindermen 
under the deed or by direct inherlt- 
ance.—^Tallent v. Tallent, 267 DL 
App. 334. 

66. Nature of dlond on title 
Whether freehold is involved lu 
bili to remove cloud depends on na¬ 
ture of alleged cloud and whether 
title is put in issue by pleadings and 
controverted on triaL—^Lederer v. 
Rosenston, 160 N.E. 154, 329 IIL 89^ 
Deegan v. Heckard, 145 N.E. 160, 313 
IIL 359. 

Pre^ld Involved 

(1) Crenerally.—Gunnell v. Palmer, 
18 N.E.2d 202, 370 IIL 206, 120 A.L.R. 
871—16 C.J. P 1051 note 5. 
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have also been applied in partition suits ;•*' proceed- 
ings to locate boundary lines actions of eject- 

ment actions of trespass quare clausum fregit 
actions of forcible entry and detainer;^^ suits for 


specific performance of contracts and agreements 
involving transfer of title to land;^® suits involving 
tax sales of land, or deeds thereunderj^a and ac¬ 
tions relating to highwaysJ* The foregoing prin- 


(2) Bili to remove eloud from fee* 
simple title, where ftndinr wss that 
defendants had partnership intereat 
in premisea—Landqulst v. Iverson, 
1€5 K.£L 135, 333 111. 533. 

(3) When it is sonffht to cancel 
a deed purportiniT to convey the free- 
hold as a eloud on complainanfs title. 
—Gita V. Xnirlch, 123 N.B. 528, 2S8 
HL B27. 

Traslioia Bot iBLTOlved 

<1) Cenerallv.—Callner ▼. Green- 
bers. 23 N.E.2d 23, 372 111. 175— 
Wainwriffht v. McDonough, 5 >7.E.2d 
452, 354 la 625. transferred. see 7 
K.E.2d 915. 290 laApp. 50—15 C.X 
p 1061 note 6. 

<2) Bili seekins to remove exeeu- 
tory or conditional contract for con- 
veyance as eloud on title ‘where title 
is not questioned.—^United Electric 
Coal Cos. V. Keefer Coal Co. of Illi¬ 
nois. 170 K.E. 193. 338 Zll. 288— 
Kankin v, Stewart, 139 X.E. 873, 308 
IIL 593. 

<3) Suit to remove clouds from 
title of one party. who contracted to 
Bell to iefezMiants, who never com- 
pleted purchase, but whose contract 
was recorded.—JLioe v. Boyd, 115 N. 
E. 546, 279 Xll. 345. 

(4) Suit to remove clouds on title 
hy havini; trust deed given by, and 
judgment affainst. plamtiffs pred- 
ecessors In title declared null and 
void, Involving only question of ex- 
istence of llens.—Stolowski v. Wlerz- 
bowski, 152 X.E. 582. 822 111. 74. 

(5) Where only issue was as to 
whether the conveyance to complain- 
ant was Intended as a mortgage.— 
Hajicek V. Goldsby, 141 N.E. 140, 309 
la 372, 

57. Vhs tesfe of whether a freehold 
is involved is whether the title of 
some of the parties or the rlght to 
partition is challenged or whether 
the suit involves only questiona of 
accountlng, llens upon shares of ten- 
ants in common, aoUcitor’s fees, or 
other questions not involving a free¬ 
hold.—Albers V. Central Republic 
Bank & Trust Co., 22 X.E.2d 704. 372 
IU. 27—Hasterlik v. Hasterlik, 146 
K.E. 498. 315 111. 72. transferre^ see 
234 lll-App. 573. 

aprssaiold involTsd 

(1) In partition suit generally.— 
Kaxlett v. Moore. 23 X.R2d 57. 372 
111. 193—Hardin v. Wolf. 148 X.E. 
868, 318 111. 48—^Warrlngton v. Chest- 
er. 128 K.E. 549, 394 llL 524—Mac- 
Adam v. Bowen, 12 X.E.2d 692. 293 
Ill.App, 639. transferred, see 16 N, 
E.2d 73f, 369 IIL 325—Hasterllck v. 
Hasterlick, 234 llLApp. 672, txansfer- 


,red, see 146 N.B. 498, 316 111. 72— 
Schmidt v. Schmidt, 209 111.App. 146 
—15 C.J. p 1051 note 6, 

(2) Issue whether complalnants 
wtre owners of equitable interest and 
entitled to partition of premises held 
in trust which provided no definite 
time for sale of property.—^Aahton 
V. Macqueen, 197 N.E. 561, 361 IIL 
132. 

rrsehold not Involved 

(1) Generally.—Perry Coal Co. v. 
Richmond, 200 N.B. 329. 362 111. 487, 
transferred, see 4 N.E.2d 891, 287 111. 
App. 298—Schrader v. Schrader, 192 
X.E. 648, 357 111. 623—Pfeifter v. 
Kemper. 154 X.B. 476, 323 IIL 622— 
15 C.J. p 1051 note 6. 

(2) In suit concerning only pro- 
ceeds of partition sale where rights 
of parties in land were decided in 
previous partition proceedings.— 
Blodgett V. Blodgett. 176 N.B. 777. 
343 111. 569, transferred. see 266 IIL 
App. 517. 

(3) Where only assignments of 
error on appeal from partition decree 
were that mortgagee of appellant was 
not made party, and that appeal 
was pending In will eontest through 
which appellant claims share.—^Mc- 
Carthy v. MeCarthy, 118 N.E. 786, 
282 XIL 488. 

68. Pxsehold not involved 

IU,—^Tomhave v. Vortman, 113 N.E. 
4$, 274 111. 28—McNell v. Allen, 
110 X.K 887, 271 IIL 178. 

69. Txeehold involved 

III.—Braun v. Maloy, 15 N.E.2d 685, 
369 IIL 218. 

15 C.J. p 1051 note 8. 

Preehold not involved 
111.—Hooper v. W'abash Automotive 
Corporation, 5 X.E.2d 462. 365 IIL 
30. 

15 C.J. p 1051 note 8. 

70. Freehold involved 

IIL—Milligan v. Milier, 161 IllJi.pp. 
533. 

15 C.J. p 1051 note 9. 

Freehold not involved 
IIL—Christie v. Sanltary Dlst. of 
Chicago. 162 X-E. 126, 330 IU. 
558. 

15 C.J. p 1051 note 9. 

71. Freehold not Involved 

IIL—Corwlne v. Wlgginton, 125 N.E. 

305, 290 IIL 321. 

15 C.J. P 1061 note 10. 

72. Freehold involved 

(1) Blll for specific performance 
of contract givlng complainant rlght 
to half interest in purchase of land. 
—Rae V, Klotter, 160 N.E. 147, 329 
IIL 59. 


(2) Suit agalnst heirs for specific 
performance of decedenfs contract 
to adopt complainant, with prayer 
that complainant recover decedenfs 
realty.—^Winkelmann v. Wlnkelmann, 
178 N.E. 118, 345 IU. 566. 

(3) Suit to compel exeeution of 
conveyance of freehold estate.—^Eich 
V. Czervonko, 161 N.E. 864, 330 111. 
455, certiorari denied 49 S.Ct. 37, 278 

U. S. 642, 73 L.Ed. 667—Schmidt v. 
Barr, 169 N.E. 774, 328 111. 366— 
Gits V. Ullrlch, 123 N.E. 528, 288 IIL 
527. 

15 C.J. p 1061 note 11. 

Freehold not Involved 

(1) Generally.—^Dicus v. Puchs, 
136 N.E. 774, 303 111. 489—Trabue v. 
Bowman, 257 llLApp. 330—16 C.J. p 
1051 note 11. 

(2) Blll for specific performance 
of agreement to make contract for 
deed.—Sobczenski v. Klng John 3d 
Sobieski No. 1 Buildlng & Loan 
Ass'n, 158 N.E. 402, 327 111. 47. 

(3) Bili to specifically enforce oon- 
tract for transfer of stock in Cor¬ 
poration holding title to land.—Ben- 
jamin v. Manufacturers’ Terminal 
Co., 246 llLApp. 590. 

(4) Suit for specific performance 
and accountlng by beneficlarles un¬ 
der trust of real estate, in which in¬ 
terest of beneficiaries was declared 
to be personal property.—^Duncanson 

V. Lill, 163 N.E. 618, 322 111. 628. 

(5) Suit to compel performance of 
an agreement to convey a leasehold 
Interest for a term of years.—^Zim- 
mermann v. Dawson, 128 N.E. 646, 
294 111. 380. 

73. Freehold involved 

111.—Glos V. Chicago Sanitary Dlst, 
79 N.B. 662, 224 IIL 272. 

I 16 C.J. p 1062 note 12. 

I Freehold not Involved 
IIL—Mush V. Caldwell, 79 N.E. 434, 
224 IIL 93. 

15 C.J. p 1062 note 12. 

74. Freehold involved 

(1) Generally.—Stengl -v. Starr 
Bros., 18 N.E.2d 179, 370 IIL 118— 
Phillips V. Lelninger, 117 N.E. 497, 
280 111. 132—16 C.J. p 1062 note 18. 

(2) Where right of recovery In 
suit to enjoin obstructlon of hlghway 
depended upon existence of perpetual 
easement in lands and rights ac- 
quired thereby.—^Law v. Neola Eleva¬ 
tor Co., 117 N.E. 435, 281 IU. 143— 
Welter v. Eaton, 3 N.B.2d 706, 286 
llLApp. 391, transferred, see 7 N.E. 
2d 855, 366 IIL 143. 

Fxeehold not involved 

(1) Generally.—^Penniman v. Ben- 
nett,^ 129 N.E. 741, 296 HL 312— 
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ciples have also been applied in dedication proceed- 
actions involving easements^e or rights of 
suits involving homestead rights ;78 and 
suits relating to the assignment of dower.^9 


The above mentioned niles have also been applied 
to suits relating to trusts;^® suits relating to wills 
devising real estate or to the validity or construc- 
tion of such devises;^^ suits involving the right 
to subject land to the payment of debtsjS^ proceed- 


Clty of Sullivan v. Central Illinois 
Public Service Co., 122 N.E. 68, 287 
jll 19—15 C.J. P 1062 note 13. 

(2) Bili to enjoin, or compel re- 
inoval of obstruction of highway 
where ownershlp of freehold is not 
in dispute.—^Mills v. Matbis, 146 N.E. 
168, 314 111* 49—^Town of Manteno v. 
Surprenant, 116 N.E. 180, 277 IlL 
181. 

(3) Petition to restrain obstruction 
of highway, and answer admitting 
existence of highway, but Invoking 
estoppel.—^Merkel v. Woodside, 166 
N.B. 163, 333 IU. 489, transferred, see 
264 I11.APP. 203. 

(4) Proceedings to compel draln- 
age district to build bridge where 
ditch intersected public highway, and, 
if necessary, to levy tax for purpose. 

_^people v. Cache River nralnage 

Dist, 127 N.B. 46, 292 111. 467. 

(5) Statutory proceeding to assess 
damages for land to be taken for 
road or road ditch.—^Town of New- 
burg V. Foreman, 146 N.B. 629, 314 
la 616—^Motsinger v. Chenoweth, 139 
N.E. 27, 308 IU. 31. 

76. freehold involved 
la—Mattoon v. Noyes, 113 Ill.App. 
111—^Brewster v. Cahill, 81 Ill.App. 
626. 

16 C.J. P 1062 note 14. 

76. ZlnratloiL of easement 
Basement does not “involve free¬ 
hold” unless It is perpetual or of in¬ 
definite duration.—^Burke v. Kleiman, 
189 N.E. 372, 366 111. 890, transferred, 
see 277 Ill.App. 619. 

Fxe^Old Involved 

(1) Generally.—Carstens v. City of 
Wood River, 248 IlLApp. 496--l^ C, 
J. p 1052 note 16. 

(2) Proceeding to enjoin landown- 
ers from maklng connection with 
closed drain, involving ezistence of 
perpetual easement in lands.—^Adams 
V. Abel, 126 N.E. 320, 290 111. 496. 

(3) Suit to remove building re¬ 
strictione which created perpetual 
easements.—Cuneo v. Chlcago Title 
& Trust Co., 169 N.B. 760, 387 IlL 
689. 

Freehold not involved 
IU.—Coal Creek Drainage and Levee 
Bist V. Sanitary Dist. of Chlcago, 
169 N.E. 806, 828 111. 36,0. 

16 aJ. p 1062 note 16. 

77. Freehold Involved 

IlL—Beaver Drainage Dist. No. 3 v. 
Cleveland, C., C. & St. L. Ry. Co., 
179 N.E. 429, 347 IlL 122. 

15 aj. p 1062 note 16. 

3i^e4hold not Involved 
^—Chlcago, B. & Q. R. Co. v. 


Malmgren, 130 N.E. 724, 297 IIL 
477. 

15 C.J. p 1052 note 16. 

78. freehold Involved 

111.—Jones v. Jones, 117 N.B. 1013, 
281 111. 595. 

15 C.J. p 1053 note 17. 
freehold net involved 

IlL—^Karle v. Badeaux, 99 N.R 617, 
255 111. 582. 

16 C.J. p 1053 note 17. 

79. freehold involved 

IlL—Marsh v. Irwin. 47 N.E. 768, 168 
111. 60. 

15 C.J. p 1053 note 18. 
fre^old not involved 

(1) Generally.—Opdahl v. Johnson, 
28 N.E.2d 31, 372 IlL 180—15 C.J. p 
1063 note 18. 

(2) Suit to set aside conveyance 
involving divorced wife*s inchoate 
dower righta—Hayes v. Hayes, 170 
N.E. 208, 338 IlL 345, transferred, see 
259 IlLApp. 600—^Bennett v. Bennett, 
149 N.E. 292, 318 111. 193. 

80. freehold involved 

IlL—Hazlett v. Moore, 23 N.B.2d 57, 
372 IlL 192—Hicfcey v. Hlckey, 21 
N.E.2d 679, 371 IlL 476—15 C.J. P 
1053 note 19. 
freehold not involved 

(1) Generally.—Johnson v. Helfer- 
an, 6 N.E.2d 638, 365 IlL -869, trans¬ 
ferred, see 10 N.E.2d 984, 292 Ill.App. 
637—Bevier v, Hay, 127 N.B. 877, 
298 IU. 671—15 C.J. p 1053 note 
19. 

(2) Bili to subject lands to trust 
for payment of money.—Christie v. 
Brouillette, 182 N.E. 746, 850 IlL 60 
—Blodgett V. Blodgett, 175 N.B. 777, 
343 111. 569, transferred, see 266 111. 
App. 517. 

(3) Suit against a testamentary 
trustee to compel it to pay to com- 
plainants amounts of income award- 
ed them by prior decree.—Chapman 
V. Northern Trust Co., 128 N.E. 481, 
294 111. 383. 

(4) Suit for accounting of pro- 
ceeds of trust, declaring beneficial 
interests personaJty.—Sweesy v. Hoy, 
165 N.B. 323, 324 IlL 819. 

(6) Where it appears title to real 
estate in question is vested in an- 
other trust agreement, since a suc- 
cessful appeal would not take title 
away from trustee.—^Davls v. Oliver, 
20 N.B.2d 682, 371 HL 287. 

81. Sevise in eacpress texms 

To sustain jurisdiction in supreme 
court, the instrument contested need 
not in terms devise real estate if It 
suflElciently appears from any part 
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of the record that the decedent at 
the time of his death owned such 
property.—Toomey v. Toomey, 182 
N.E. 759, 350 111. 162—Epley v. Epley, 
244 IlL.Vpp. 237. 
freehold Involved 

(1) Generally.—Smlth v. Shei}ard, 
19 N.E.2d 368, 370 111. 491—Conover 
v. Parker, 226 IlLApp. 102, trans¬ 
ferred, see 137 N.R 204, 305 IlL 292 
—15 C.J. p 1063 note 20. 

(2) Appeal from order as to pro¬ 
bate of will disposing of fee of tes- 
tator*s real estate.—Gorden v. Gor- 
den, 119 N.R 312, 283 IlL 182—Epley 
V. Epley, 244 IlLApp. 237—Gorden v. 
Gorden, 205 IlLApp. 77. 

freehold not involved 

(1) Generally.—^People*s Bank of 
Bloomington v. Trogden, 189 N.R 
370, 355 IU. 367, transferred, see 276 
IlLApp. 374—Corboy v. Graham, 149 
N.R 780, 319 IU. 303—16 C.J. p 1063 
note 20. 

(2) Question whether a bequest 
was a charge upon the land, a right 
to such charge being a mere lien.— 
Schmidt v. Schmidt, 116 N.R 189, 
277 111. 191. 

(3) Suit seeklng recovery of pro- 
ceeds of sale of devisee’s Interest. 
—Stafford v, Phelps, 125 N.B. 298, 
290 IlL 558. 

(4) Suit to construe will and for 
accounting between devisees, not af- 
fecting title to realty.—^Bllis v. 
Righter, 184 N.R 699, 351 IU. 546— 
Mills V. Sawyer, 135 N.R 24, 802 111. 
509—Cunningham v. Cunningham, 
135 N.R 21, 303 111. 41. 

(5) Suit to construe will which in 
effect disposed of personal property 
by directing sale of real estate and 
division of proceeds as thereln pro- 
vided.—^Ahrens v. Ahrens, 178 N.R 
104, 345 111. 269—Wolford v. Young, 
133 N.E. 207, 300 IlL 320. 

82. freehold not involved 

Where complainant wished convey¬ 
ance declared just and equitable, and 
defendants wished judgment decreed 
lien on premises involved.—^Watson 
V. Willerton, 169 N.R 166, 337 IlL 
359, transferred, see 258 IlLApp. 390 
—Olin V. Reinecke, 153 N.E. 646, 322 
111. 449—16 C.J. p 1064 note 21. 

frobate prooeedings to sell land 

(1) A freehold has been held In¬ 
volved in probate proceedings to sell 
realty.—Chapin v. Treasurer of State 
of Illinois, 198 N.E. 668, 361 IlL 645. 

(2) It has been similarly held of 
an order approving sale of testatoi^s 
real estate to pay debts, where ap- 
proval of sale would divest appel- 
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ings to set aside fraudulcnt convcyanccs suits to gages on real estate;®® bilis to redeem mortgaged 
set aside judgments;®^ suits to cnforcc liens on property, or to have a deed declared a mortgage;®^ 
land;®® procecdings relating to foreclosurc of mort- 


lants of tltle to prop^jrty devised to 
thexn by will.—Retzinser v. Retzing- 
er, leS N.E. 176, 337 113. 37«. 

(3) So a! 80 , whvre on petitlon to 
■ell land to pay debts, hvlra d^nied 
that deoeaKod owned it at time of 
death.—Howe v. Brown, 133 N.R 46, 
287 111. 532. 

(4) However, It is ordinarlly held 
that a freehold is not involved in 
proct^eding of an administrator to 
scH land of deceased to pay debts 
since payment could avoid disturb- 
ance of title.—Brayshaw v. Trlsler, 
118 N.E. 771, 282 111. 405—ReUlnger 
V. Retzlnger, 233 Zll.App. 127. re- 
versed on other grounds 162 N.3Et 
155. 831 111. 102. 

S3. Jfreeliold inTolTsd 

(1) Gjncrally.—Banning v. Patter- 
aon. 2 K.R3d 712. 263 111. 464—15 C. 
J. p 1054 note 22. 

(2) Suit by tnistee in bankruptcy 
to set aside conveyance of bankrupt. 
since in such case trustee^s title to 
realty is Involved and question is 
not merely one of enforcement of 
lien as in the case of suits by credi- 
tor*s biU.—Reisch v. Bowie. 10 N.E. 
2d 663. 367 Zll. 126—McKey v. Etnan- 
uel, 184 llLApp. 473. 

smohold not involTod 

(1) Bili to set aside convesrance 
as fraudulent and to subject land to 
Judgment—B/adford Nat. Bank of 
Greenville v. Ployd. 13 N.E.2d 267, 
168 111. 187, transferred. see 17 N.K 
3d 728. 297 lll.App. 6S1—Lrfisha v.. 
Benham. 1S8 N.B. 457^ 3S4 111. 501, 
transferred. see 275 IllJtpp. 180— 
WlUson V. lAbhart, 182 N.£L 752. 350 
ZIL 165. transferre^ see 269 IlUApp. 
93—Scanlon v. Beebe. 167 N.B. 25. 
385 IIL 400—Claik v. Q. A. Ball- 
Bearinr Mfg. Co., 164 N.B. 446, 823 
Iit 679—Coutre v. Bnnel, 146 N.R 
601. 315 lU. 361—First Nat. Bank v. 
Hayes. 127 N.B. 716, 2;;3 IlL 335. 

(2) Other cases see 15 CJ. p 1054 
note 22. 

Vceehold not Involved 

Cl) Suit to set aside Judgment and 
sale under ezecation, since the liti< 
SJttion concerns only the lien of the 
JudgmenL—Tdrallo v. t#. W. Hubbell 
J^rtilixer Co., 117 N.EL 1001, 281 III. 
286. 

(2) Other cases see 15 CJ. p 1054 
note 23. 

86w fteehold not Involved 

Ziftigation involving establishment 
and enforcement of liens for pay- 
ment of money, on realty. since dis- 
turbance of title could be prevented 
by making payment—Kagy v. Lukc, 
192 N.B. 559. 357 Zlt 512—BlUs v. 
Righter. 184 N.EL 599, 851 Ut 545— 


Christie v. Brouillette. 182 N.E. 746, 
350 111. 60—niodgett v. Blodgett, 175 
N.E. 777, 343 111. 569, transferred, see 
266 IltApp. 517—Olin v. Reinecke, 
153 N.E. 646, 322 IlL 449—Enbloom 
V. Bullock, 134 N.R 8, 301 111. 593— 
15 C.J. p 1054 note 24. 

86. 111.—Sullivan v. Abbott, 166 N. 

r 523 3.35 IU 129. 

15 C.J. p 1054 note 25. 

Prsehold involved 

(1) Appeal from decree foreclos- 
Ing trust deed free and ciear of 
right of way through mortgaged 
property to landlocked tract owned 
by defendant not party to trust deed. 
—^Ti-app v. Gordon, 7 N.B.2d 869, 366 
111 . 102 . 

(2) Suit to set aside foreclosure 
decree and deed.—^Elielf v. Lincoln 
Nat. Life Ins. Co.. 17 N.E.2d 47. 369 
III. 408—Knaus v. Chlcago Title & 
Trust Co., 7 N.R2d 298, 865 111. 588. 

(3) Where counterclaim to fore¬ 
closure suit alleged that defendants 
were seized of the fee-simple title 
and prayed that mortgage be de¬ 
clared a cloud upon their title and 
set aside.—^Kronan Buildlng & Loan 
A8s'n V. Medeck, 18 N.B.2d 66, 368 
Zll. 118. 

(4) Where pleadings In foreclo¬ 
sure rafsed question of ownership 
of fee on date of mortgage.—Stilli- 
van V. Abbott 166 N.R 523, 336 111. 
129. 

Treahold not Involved 

< 1) Generally.—^Bednarczyk v. Kud- 
la* 21 N.R2d 748. 371 111. 638, trans¬ 
ferred, see. App.. 23 N.R2d 199— 
Dlllenburg v. Hellgren, 21 N.E.2d 
393, 371 Zll. 452, remanding 10 N.R 
2d 44, 291 IlLApp. 448—^15 C.J. p 
1054 note 25. 

(2) Uecision as to what persons 
are entilled to proceeds of foreclo¬ 
sure sale.—Kagy v. Luke, 192 N.R 
559, 857 IIL 512. 

(3) Question whether defendant^s 
answer in foreclosure suit, to which 
exceptions were sustained, alleged 
fraud available as a defense to notes 
secured by mortgage.—First Nat 
Bank v. Huber, 141 N.R 135, 809 UL 
361. 

(4) Suit involving only issues as 
to existence and enforcement of 
mortgage lien.—Steindler v. Knies, 

5 N.R2d 402, 365 IIL 69, transferred, 
see Knies v. Steindler, 11 N.E.2d 16, 
292 IlLApp. 637—~Jones v. Horrom, 1 
N.B.2d 694, 363 IlL 193, transferred, 
see 9 N.R2d 728, 291 IlLApp. 620— 
Lithuanian AUiance of America v. 
Home Bank & Trust Co.. 200 NJE. 
167, 362 UL 439, transferred, see 4 
N.R2d 792, 287 IlLApp. 621—Nation¬ 
al Bank of Republic of Chicago v. 
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168 Adams Bldg. Corporation, 193 N. 
B. 611, 359 Zll. 27—^Kagy v. Luke, 192 
N.B. 669, 357 111. 512—Home Build- 
ing & Loan Ass'n of Paris v. Gau- 
mer, 181 N.B. 644, 349 111. 226, trans¬ 
ferred, see 269 IlLApp. 196—Edgar 
County Building & Loan Ass'n v, 
Calvin, 179 N.R 889, 847 IIL 263. 
transferred, see 268 IlLApp. 126— 
Ludwig V. Burgess, 162 N.B. 144, 331 
IIL 24—Farmers* State Bank of 
Prlnceville v. Fast, 161 N.E. 107, 329 
IIL 601—^Lederer v. Rosenston, 160 
N.B. 154, 829 Zll. 89^—Uunlap v, My- 
ers, 166 N.R 280. 325 IIL 398—Vin¬ 
cent V. Peterson, 149 N.E. 232, 318 
IIL 249—Moloney v. Plgenbaum, 117 
N.B. 485, 280 111. 884. 

(6) Where, although title to land 
was put In Issue by pleadings, it 
was not a proper matter to be litigat- 
ed in a foreclosure suit.—^Prudential 
Ins. Co.. of America v. Hoge, 198 N. 
R 660, 859 111. 86. 

(6) Where issue in suit to fore- 
close mortgage or trust deed was 
question of priority of liens.—Bed- 
narczyk v. Kudla, 18 N.B.2d 449, 370 
IIL 204—^Waishwell v. Dobersteln, 18 
N.B.2d 196, 370 111. 111, transferred, 
see 20 N.B.2d 984, 300 IlLApp. 341— 
Metropolitan Life Ins. Co. v. Rubin, 
12 N.E.2d 657, 367 IIL 636, trans¬ 
ferred, see 14 N.B.2d 304, 294 IlLApp. 
615—^Lawrence v. Tully, 178 N.R 
145, 340 IIL 631. 

87. Freehold not Involved 

(1) Controversy between rival 
claimants seeklng to redeem.—^Tay- 
lorville Savings, Loan & Building 
Ass'n V. McBrlde, 17 N.B.2d 221, 869 
111. 544. 

(2) Mortgage redemptloner*s peti- 
tlon for writ of asslstance.—Vette v. 
Brown, 164 N.B. 450, 324 IIL 40. 

(3) Suit involving only right of 
redemptlon.—Callner v. Greenberg, 
23 N.R2d 29, 372 111. 176—Harper v. 
Sallee, 23 N.R2d 27, 372 UL 199— 
Klein V. Mangan, 17 N.E.2d 968, 869 
IIL 645—Wright v. Logan, 2 NE.2d 
904, 364 IIL 33, transferred, see 6 N. 
B.2d 265, 288 IlLApp. 481—^Lennartz 
V. Boddie, 186 N.R 718, 304 IIL 484. 

(4) Suit to have a deed absolute 
on its face, declared a mortgage and 
for other rellef, such as to foreclose 
or redeem.—Swinson v. Sodaman, 17 
N.E.2d 40, 369 UL 442, transferred, 
see 20 N.B.2d 623, 300 IlLApp. 31— 
Rubin V. Midlinsky, 156 N.R 276, 324 
IIL 508—^Morgan v, Carson, 152 N.R 
664, 322 IIL 141—Lill v. Pace, 161 N. 
B. 617, 820 IIL 522—^Vincent v. Peter¬ 
son. 149 N.B. 282, 318 IIL 249—^Pow- 
ers V. Walrath. 143 N.B. 459, 311 UL 
691—^Hess V. Bartmann, 142 NJB. 495, 
811 UL 191—Wendell v. MacKenzieb 
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and the trial of the right to real property seized 
under process and claimed by a third person.®^ 

§ 358. - Cases Involving Pranchises 

An appeal lies oniy to the supreme court In cases In 
which a franchlse is Involved and any such question 
Is walved by submittlng the merits of the case to the ap- 
pellate court. 

Under the provisions of the statute, an appeal lies 
direct to the supreme court in cases in which a 
franchise is involved and the appellate court 
is without jurisdiction in such a case,®<> although its 
jurisdiction does extend to detennining whether a 
franchise is really involved.91 A party who takes 


an appeal to, or on appeal by the adverse party 
submits his case to, the appellate court on the merits 
waives his right to insist upon any question in¬ 
volving a franchise, or to claim a further appeal 
upon the ground that such franchise is involved.^® 

§ 359. -Cases Relating to Revenue 

Qenerally an appeai goes dlrectly to the supreme 
court fn cases In which the revenue Is dlrectly involved. 

As is provided by the statute, in cases relating to 
revenues, an appeal goes directly to the supreme 
court,and the appellate court has no jurisdiction 
of appeals in such case,^'* except where the appeal 


188 IT-B. 218, 307 IU. 109—^Hobnett 
V. Miller, 136 N.B. 705. 803 111. 515. 

(5) Other examples see 15 CJ. p 
1055 note 26. 

S8. rreebold Involved 
111.—Kay V. Keith, 76 N.B. 921. 218 
111, 182—Aisdurf v. Williams, €3 
N.B. 686, 196 111: 244. 

89. 111.—^People v. Board of Sup*rs 
of Logan County. 139 N.E. 898, 
308 111. 643. 

14a C.J. p 1147 note 47 [a]—15 C.J. 

p 1055 note 30. 
yflawi-ng of teZXtt, 

'‘Franchise*’ as used in text rule, 
is a special privilege conferred by 
grant from the soverelgn power of 
the govemment, and which does not 
belongr to the Citizen of common 
riffht—^People v. Continental Bene- 
flcial Ass*n. 117 N.E, 482, 280 111. 118 
—15 C.J. p 1065 note 30 [a], 
▼alldity or exlstexLce of franchise 
In order to authorize an appeal 
direct to the supreme court there 
xnust be a question as to the valid- 
ity or existence of the Corporation 
or of the franchise. or of the right 
to exercise the privileges granted by 
the franchise; a mere question as 
to the construction to be placed on 
the powers granted by a franchise 
is not sufficient.—Wennersten v. Chi- 
cago Sanitary Blst., 113 N.E. 148, 274 
IlL 189—15 aj. p 1066 note 33. 
rzanohlse involved in 

(1) Proceeding for mandamus to 
require county supervisors to act on 
petltion for new township and to 
create the township.—^People v. 
Board of Sup*rs of Logan County, 
139 N.E. 898. 308 IU. 548. 

(2) Other cases see 15 C.J. p 1055 
note 80 [b]. 

Anubhlse not involved in 

(1) Actions involving company*8 
right to locate poles, etc., in streets. 
—City of Sullivan v. Central Illinois 
Public Service Co., 122 N.E. 58, 287 
UL 19. 

(2) Mandamus proceeding by Cor¬ 
poration to compel village to Issue 
nnd deliver bonds to Corporation in 


pasrment of a judgment.—^People ex 
rei. Charles De Leuw & Co. v. Vil¬ 
lage of Midlothian. 18 N.E.2d 233, 
370 111. 223. 

(3) Suit to enjoln foreign Corpo¬ 
ration from further transactlng busl- 
ness in state, since it affects only 
its license to do business.—^People v. 
Continental Beneficial As8*n, 117 N. 
K 482, 280 111. 113. 

i (4) Other sults see People ex reL 
: Kurtz V. Meyer, 159 N.E. 205, 328 111. 
122, transferred, see 251 Ill.App. 475' 
—^Penniman v. Bennett, 129 N.B. 741. 
296 111. 812—^People v. Cache River 
Drainage Dist., 127 N,B. 45, 292 IlL 
467. 

16 C.J. p 1066 note 80 Cc]. 

A pnblic ollloe is not a franchise, 
and hence a franchise is not ordi- 
narily involved in proceedings with 
respect to the title or right to a pub- 
llc office.—^People ex rei. Hyatt v, 
Hogan, 167 N.E. 18, 836 111. 463, 
transferred, see 257 IlLApp. 206— 
People ex rei. Roy v. Board of Sup*rs 
of Knox County, BL. 169 N.E. 787, 
328 IlL 343. transferred. see 250 IlL 
App. 18—^People v. Pettow, 151 N.E. 
673, 320 111. 672—^People v. Sweazey, 
161 NE. 487, 321 IlL 180—People v. 
Cermah. 148 N.E. 382, 317 IlL 590— 
0’Brien v. Frazier, 132 N.B. 434. 299 
IlL 325—15 CJ. p 1056 note 80 [d]. 
9a IlL—^Perry v. Bozarth, 64 N,E. 
1076, 198 IlL 328—^People v. School 
Directors, 97 IlLApp. 108. 

16 C.J. p 1056 note 31. 

91. IlL—Citizens* Horse R. Co, v. 
Belleville, 47 IlLApp. 388, reversed 
on the facts 38 NJSL 584, 152 IU. 
171, 26 L.RA. 681. 

92. 111.—0'Donnell v. Illinois Steel 
Co., 53 IlLApp. 314, affirmed 41 N. 
E. 185, 156 IlL 624, 47 Am.S.R. 245, 
31 L 1 .R.A. 265, and reversed on oth¬ 
er grounds 42 N.E. 895, 159 IlL 350. 
81 LI.R.A. 269. 

93. IlL-^Department of Finance v. 
Goldberg, 19 N.E.2d 693, 370 111. 
578—^Majestic Household Utilities 
Corporation v. Stratton, 186 N.E. 
622, 353 IIL 86, 89 A.L.R. 852—^ 
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Talbot V. People. 171 N.E. 183, 389 
IlL 333. 

15 C.J. p 1056 note 37. 

Original Jurisdiction of supreme 
court in cGLses of revenue see su¬ 
pra S 353. 

XMutisig of tazm ‘hrevenne’* 

The text rule embraces publlc rev- 
enua whether state or municipal, 
and all taxes and assessments Im- 
posed by public authority, but not 
suits for the recovery of fines or 
forfeitures or sults under contracts 
for other dues to citles.—Arms v. 
City of Chicago, 162 N.E. 136, 331 
IlL 56, transferred. see 251 IlLApp. 
532—15 C.J. p 1056 note 37 [a]. 
Direct appeal held to lio 

(1) In a suit by the state to en- 
force tax liens on real estate.—Peo¬ 
ple v. TaylorviUe Sanitary Dist., 20 
N.E.2d 676. 371 IlL 280. 

(2> Where question on appeal is 
whether county had lien on fund 
under former proceedings to collect 
tELxes, and is entltled to have fund 
applied on its demand.—Heinrich v. 
Harrigan. 128 N.E. 309, 288 IlL 170. 

(3) Where writ directed county 
treasurer to distribute all funds col- 
lected as tax penalties subsequent 
to forfeiture of real estate to vari¬ 
cus tax levying bodies.—^People ex 
rei. Abbe v. Nash, 4 N.E.2d 101, 364 
111. 224. 

(4) Writ of error growing out of 
claim for collection of unpaid taxes, 
although the only questions involved 
are questions of procedure.—^People 
V. Harrigan’8 Estate, 128 N.E. 334, 
294 IlL 171. 

(5) Other sults.—People ex reL 
Nelson v. Bank of Rushville, 271 IlL 
App. 130, transferred, see 189 N.E. 
299, 355 IlL 336. 

15 C.J. p 1056 note 37 [bj. 

MTuitiag deoislon. 

In cases involving revenue, su¬ 
preme court llmits their declsion to 
objections made.—People v. Catro A 
T. R Co.. 149 N.B. 824, 319 IlL 118. 

9ft. IlL—^People ex reL Nelson v. 
Bank of Rushville, 271 IlLApp. 130, 
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is made from an interlocutory order granting or 
dcnying injunctive relief.^® jhe revenue, however, 
must be dircctly involvcd in order to confer juris- 
diction on the supreme court,*® unless some statute 
applicable to the particular proccedings involved 
providcd othcrwise.^^ Of course where the reve¬ 
nue wiH be incrcased or decreased as a resuit of the 
suit, it is directiy involved.^* 

§ 360. -Cases in Which State Interested 

An appeal must be taken directTy to the supreme 
court in cases in which the state is directiy and substan- 
tiaiiy interested as a party or otherwise. 

Under the provisions of the statute, an appeal 
must be taken direct to the supreme court in cases 
where the state is interested,as a party or other- 
wise.i The interest of the state, however, must be 
direct and substantial in order to warrant such ap- 
pcal.® 


§ 351 , — Amount in Controversy 

Except where the appeal is required to be allowed 
by the constitution, the supreme court may permit an 
appeal from the appellate court in actions ex contractu 
and in cases sounding In damages oniy if the Judgment 
exclusive of costs is for more than the amount fixed 
by the statute. 

In a case in which an appeal from the appellate 
court to the supreme court is not specifically re¬ 
quired by the constitution to be allowed, the stat¬ 
ute provides that the supreme court may require the 
case to be certified to it for review, as appears in § 
362 infra; however, Civil Practice Act § 75, Smith- 
Hurd Ann.St. c 110 § 199, expressly States that 
such review is to be permitted in actions ex con¬ 
tractu, exclusive of actions involving a penalty, and 
in all cases §ounding in damages, only if the judg¬ 
ment exclusive of costs is for more than fifteen hun- 
dred dollars.® 


transferred. see 189 N.R 299, 355 
XIL 336. 

15 C.J. p 1057 note 38. 

96<. 111.—^Blstor V. McDonousrh, 262 
IlLApp. 404—People v. Sears, 230 
X11.APP. 484. 

Ilxclusive jurisdlction of appeals 
from interlocntory orders see su¬ 
pra i 354. 

96. IU.—^People V. Cermak, 148 N.E. 
382, 317 111, 590—0'Connor v. 

Bvanston Hi^h School Dist., 120 
X.K 518. 286 111. 120, reversin^ 
O^Connor v. Higrh School Board of 
Education of Evanston, 209 111. 
App. 247—People ex reL Com’rs of 
North FOrk C^tlet Draina^e Dist. 
V. Schwartz, 244 IliA.pp. 137. 

15 CJ. p 1057 note 39. 

Tmct xnla apjdiea in tnaaflamna pro- 
oaedisc 

111,—People ex rei. Charles I>e lieuw 
Co. T. Vlllase of Midlothian, 18 
N.E.2d 233, 370 111. 223. 

WhoB. qiiMrtloiL isvcdved 

The question of revenue can be at 
*'issue** only when some recofmized 
authority of state, or some of its 
political subdivlslons authorized by 
law to assess or collect taxes, are 
attempUns: to proceed under the law, 
and Questions arise between them 
and tbose from whom the taxes are 
demanded.-^People ex reL Charles De 
I«uw & Co. V. Vlllage of Midlothian, 
18 br.E.2d 233, 370 Zll. 223—Heinrich 
V. Harrigan, 123 N.E. 309. 288 111. 
170. 

X>lxaet appeal haUl not to lia 

<1) Appeal involving the right of a 
dty to charge ntllity companies for 
the right to nse city streets, alleys, 
and sidewalks.—City of Edwardsvllle 
V. Central Union Telephone Co., 134 
K.EI 716, 302 IU. 862. 

(2) Where money is conceded to 
be revenue and only controversy ia 


as to what govemmental body shall 
ha ve the money.—^Road Dist. No. 6 
V. Kimbro, 133 N.E. 227, 300 111. 
262—People v. Holten. 181 N.B. 644, 
298 111. 225. 

(3) TMiere the suit is between a 
municipallty and an individual suitor 
claiming to be paid for Services out 
of the revenue, conceded to be such. 
—People V. Holten, supra. 

(4) Other suits,—^People v. Cache 
River Dralnage Dist., 127 N.E. 45, 
292 111. 467—0"Connor v. High School 
Board of Education of Evanston 
High School District, 116 N.K 119, 
278 111. 618. 

16 C.J. p 1057 note 39 [b]. 

97. IlL—People v. Sholem, 87 N.E. 

390, 238 IlL 203. 

16 C.J. p 1057 note 40. 

90W IlL—People v. Webb, 100 N.E. 
224, 256 IlL 364. 

99- IlL—^People V. Taylorville Sani- 
tary Dist., 20 N.B.2d 676, 371 IlL 
280. 

15 C.J. p 1057 note 42. 

Direct apiMal held to Ua 

(1) Appeal from judgment of su¬ 
perior coux*t dismissing attomey gen- 
erars complaint in quo warranto to 
oust Corporation.—^People ex reL Ker- 
ner v. Railway Mail Mut. Ben. Ass’n, 
20 N.B.2d 91, 371 IlL 102. 

(2) Suit by state for balance due 
on contract for sale of prison-made 
goods.—^People v. Western Picture 
Frame Co., 13 N.E.2d 958, 368 IlL 336. 

(3) Suit by the state to enforce tax 
liens on real estate.—^People v. Tay¬ 
lorville Sanitary Dist., 20 N.E.2d 676, 
371 IlL 280. 

(4) Writ directing oounty treasur- 
er to distribute collected tax penal- 
ties on forfelted real estate to vari¬ 
cus tax levying bodles.—People ex 
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reL Abbe v. Nash, 4 N.E.2d 101, 364 
ni. 224. 

3- IlL—Chapin v. Treasurer of State 
of Illinois. 198 N.E. 668, 361 IlL 
646—^People ex reL Hamilton v. 
Cohen, 189 N.E. 489, 355 IlL 499. 

15 C.J. p 1067 note 43. 

2. IlL—^People ex reL Poage v. 
Walsh, 174 N.B. 881, 343 IlL 136, 
transferred, see 264 IlLApp. 273— 
Illinois Bell Telephone Co. v. Com- 
merce Commlssion, 134 N.B. 807, 
302 IlL 468. 

16 C.J. p 1057 note 45. 

IConatary ohsraoter 

The direct and substantial Interest 
required must be of a monetary 
character.—^Kepllnger v. Lord, 192 N. 
B. 649, 367 IlL 571. 

ProtectliLg citlzens’ rlghts 

State has not a substantial Interest 
within rule where its only concem is 
to see that citlzens are protected 
in their rights.—^People v. Mitchell, 
148 N.B. 242, 317 IlL 439—People v. 
Continental Beneflcial Ass'n, 117 N. 
B. 482, 280 IlL 113. 

Direct appeal held not to lie 
IlL—People ex rei. Charles De Iieuw 
& Co. V. Village of Mldlothlan, 18 
N.E.2d 233. 270 IlL 223—People ex 
rei. Nelson v. Chlcago Lawn State 
Bank. 186 N.B. 481, 353. IlL 25. 

3. IlL—Valerius v. Perry, 179 N.E. 
431, 347 IlL 110. 

Former statutoxy provisions 

(1) The statute formerly provided 
that appeals or writs of error should 
lie to the supreme court from the 
flnal judgments, orders, or decrees of 
the appellate courts in all cases ex¬ 
cept where the amount involved in an 
action ex contractu, or the Judgment 
in the trial court in an action sound¬ 
ing in damages, was less than one 
thousand dollars, exclusive of costs; 
and that appeals or writs of error 
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§ 362. -Appeals from Appellate Courts 

Except where allowance of the appeal is required 
by the constitution, the Judgment or decree of the appel¬ 
late court Is flnal uniess such court certlfles the case 
for appeal or uniess» in a limlted class of cases» the su¬ 
preme court grants leave to appeal. 

As is provided by the constitution, appeals and 
writs of error lie to the supreme court from in¬ 
ferior appellate courts in all criminal cases, and cas¬ 
es in which a franchise or freehold or the validity 
of a statute is involved, and in such other cases as 
may be provided by law.-* Except for the foregoing- 
cases in which appeals from the appellate courts 
are specifically required to be allowed, it is provided 
by the statute that the judgment or decrees of the 
appellate court shall be final in all cases,^ uniess 


the appellate court certi fies the case as of such im- 
portance as to require the appeal,® or the supreme 
court grants leave to appeal, provided in an action 
ex contractu other than one involving a penalty, or 
in an action sounding in damages, the judgment ex- 
clusive of costs involves more than the required 
statutory arnount.*^ It is further provided that the 
supreme court shall reexamine cases brought to it 
by appeal or certiorari from the appellate courts as 
to questions of law only.® 

§ 363. -Transfer of Causes 

Where an appeal is taken to the wpong court» the 
cause may be transferred to the proper court. 

As is provided by the statute, where an appeal is 


should lie to the supreme court 
where the amount clalmed In the 
pleadinsrs exceeded one thousand dol- 
lars and there was no trial of an is- 
sue of fact In the lower court.— 
Schulman v. Moser, 119 N.E. 936. 284 
nL 134. 

(2) For adjudicatlona under thls 
statute with respect to actlons In- 
cluded and amount in controversy 
see 15 C.J. p 1042 notes 89-41, p 
1044 note 43. 

(3) A later statute contained pro¬ 
visione slmilar to those of the stat¬ 
ute contained in the text rule, except 
that the amount of the lud^ent re- 
Quired to confer jurisdiction was one 
thousand dollars.—^Dlme Savingrs & 
Trust Co. .V. Watson, 119 N.E. 286, 
283 IlL 276—15 C.J. p 1044 note 47. 

(4) Decisione construing such l£Lt- 
er statute see infra this note, 

To what actlonji applicahle 

<1) The limitation as to amount is 
applicable to actions at law and suits 
in equity where the object of the 
suit is the recovery of money only 
and no other independent rellef is 
sought, the words “in actlons ex con¬ 
tractu . . . and in cases sound- 
ingr in damagres’* referringr to the na^ 
ture of the cause of action, and not. 
to the form of proceedingr by which a 
cause of action may be enforced.— 
Lansingh v. Dempster, 99 N.R 254, 
265 IlL 161, dismlssingr certiorari 166 
IlLApp. 261. 

(2) Proceedingr to establish claim 
a^ainst estate is action ex contractu 
within text rule.—Dime Savingrs & 
Trust Co. V. Watson, 119 N.E. 286, 
283 IlL 276. 

(3) A motion to vacate a judgrment 
cannot be said to be an> action ex 
contractu or sounding: in damagres. 

* ^Marabia v. Mary Thompson Hospi- 
tel of Chlcagro for Women and Chil- 
dren, 140 N.E. 836, 309 IlL 147, re- 
▼ersing: 224 IlLApp. 367. 

(4) Purpose of bili to remove a 
•cloud from UUe to land, to cancel a 


contract of sale and to enjoin any 
further act by defendant purchaser 
to enforce contract. was not to re- 
cover money or property, so that 
rlgrht of revlew was not determined 
by amount Involved.—^Lan^ v. Heden- 
bergr, 115 N.E. 566, 277 111. 368, af- 
flrming: 198 IlLApp. 470. and Sum- 
mers v. Hedenherg, 198 IlLApp. 460. 

(6) Rlgrht to writ to revlew Judg¬ 
ment in action of forclble entry and 
detalner is not controlled by amount 
of money judgment. It not being an 
action ex contractu or a case sound¬ 
ing in damages.—Shulman v. Moser, 
119 N.E. 936, 284 111. 134. 

AmoiuLt of JndgsneiLt 

(1) Whether supreme court has ju¬ 
risdiction on account of amount In¬ 
volved depends upon judgment in 
trial court and" not in appellate court. 
—Coppola V. Marden, Orth & Hast- 
ings Co., 118 N.E. 499, 282 111. 281, 
reversing 204 IlLApp. 454—Schaefer 
V. Washington Safety Deposit Co., 
117 N.B. 781, 281 111. 43, Ann.Cas. 
1918C 906, reversing 203 IlLApp. 221. 

(2) If claim in suit is for costs 
and attomey*s fees, which are allow¬ 
ed as part of costs, supreme court 
has jurisdiction, if amount involved 
is more than that required by stat¬ 
ute, since allowance of such costs 
I may be basis of action ex contractu. 
—^Dime Savings & Trust Co. v. Wat¬ 
son, 119 N.E. 285, 283 IlL 276. 

4. IlL—Courter v. Simpson Constr. 
Co., 106 N,B. 350, 264 IlL 488— 
Freltag v. Union Stock Tard & 
Transit Co., 104 N.E. 901, 262 IlL 
55. 

15 C.J. p 1042 note 34. 

Direct appeals from trial court in 
cases involving such questions see 
supra 356-360. 

G. IlL—^Atton V. South Chicago City 
R. Co., 86 N.B. 277, 236 IlL 507. 
Former statutory provisions see 16 
C.J. p 1042 note 87-p 1044 note 44, 
ZTo jTizlsdiotloa to revlew 

(1) Supreme court might not re- 
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view judgment of appellate court 
afflrming judgment in civil proceed- 
ing without certificate of importance 
or certiorari.—City of West Prank- 
fort V. Pellegrene, 158 N.E. 354, 327 
1111. 218, dismissing error 243 IlLApp. 
457. 

(2) Supreme court acquired no Ju¬ 
risdiction where no franchise or 
freehold or validity of any statute 
was involved and appellate court, 
which reversed judgment, ordered 
that certificate of importance be al¬ 
lowed, but order did not set out stat¬ 
utory grounds for re view and no cer¬ 
tificate was issued.—^Wells v. Unit¬ 
ed American Ben. Ass*n, 191 N.E. 304, 
357 IIL 131. 

6^ IIL—^Dime Savings & Trust Co. 
V. Watson, 119 N.E. 285, 283 IIL 
276. 

15 C.J. p 1044 notes 42. 46. 

Cases not oiherwlse zwvlewabla 

Revlew by a certificate of im¬ 
portance is prlmarily provided for 
cases not otherwise reviewable, and 
wlll ordinarily be denied where ap- 
plication can be made to the supreme 
court for a writ of certiorari.—^Ken- 
na V. Calumet, H. & S. E. R. Co., 
206 IlLApp. 17, alfirmed 120 N.E. 259, 
284 IIL 301. 

Baquisites of oextlfloate 

Certificate need not specifically 
point out questions of law deemed to 
be important, but is sufficient If stat- 
ing that case involves questions 
which should he passed on by su¬ 
preme court.—^Kowalczyk v. Swlft & 
Co., 148 N.E. 69, 317 IIL 312, revers¬ 
ing 233 IlLApp. 337. 

7- IIL—^Valerius v. Perry, 179 N.E. 
431, 347 111. 110—Schulman v. 

Moser, 119 N.E. 936, 284 111. 134. 

16 C.J. p 1044 note 47. 

Bfifect of amount in controversy gen- 
erally see supra l 361. 

8. IIL—Courter v. Simpson Constr, 
Co., 106 N.E. 350, 264 IU. 488. 

15 aj. p 1044 note 48. 



§ 364 


C0VHT8 


21 C. J. S. 


taKcn to the wrong court, the cause need not be dis- 
missed but may be transferrcd to the proper court.® 

§ 364. Indiana 

The jurisdiction and powcrs of the supreme court 
and of othcr courts having appellate jurisdiction in 
Indiana are discusscd infra §§ 365-^368. 

§ 365. -Supreme Court in General 

The Indiana lupreme court la the highest Judlelal 
tribunal having appellate Jurisdiction withln the atate. 
The authority of the supreme court to consider cases on 
appeal ts defined by statute. 

The supreme court is the highest judicial tribu¬ 
nal having appellate jurisdiction within the state, 


and it may determine the jurisdiction of all courts 
within the state,including the appellate court^® 
Within the proper exercise of its constitutional pow¬ 
crs the court is supreme over the other two de- 
partments of the state government,!® and the legis- 
lature cannot deprive the court of final jurisdiction 
of appeals.14 Xhe authority of the supreme court, 
however, to consider cases on appeal is defined by 
statute enacted pursuant to the constitutional pro- 
vision vesting in the legislature the power to regu¬ 
late the jurisdiction of the several courts of the 
state.15 

Under statutes so providing, appeals in certain 
classes of appealable cases may be taken directly 
to the supreme court.i® Among such classes of cas¬ 
es are cases in which there is a question duly pre- 


Sl III.—Jackson v. Winans, 122 N.E. 

611, 287 111. 382. 

IS C.J. p 1058 note 48. 

VaruuEfer from. mapnaam ocmzt 

<1) Where direct appeal is taken 
to supreme court in case Involving 
no question authorlzing such appeal, 
supreme court may transfer the 
cause to the apx>ellate court.—^Dil- 
lenburg v. Hellgren, 21 N.B.2d 383, 
371 riL 453, remandinir 10 N.E.2d 44, 
291 IlLApp. 448—Davis v. Oliver, 20 
N.fiL2d 582, 371 XII. 287—Continental 
Casualty Co. v. Hein, 13 N.B.2d 984, 
368 111. 289, Iransferred, see 17 N.Eli 
2d 622, 297 lll.App. 643—McGrath v. | 
Dunne, 2 N.R2d 895. 363 Xll. 549, 
transferred. see 9 X.E.2d 66, 290 111. 
App. 611—^Komorourski v. Boston 
Store of Chicago. 173 N.E. 189, 341 
Xll, 126—^People v. Forsyth, 171 N.E. 
561, 339 Xll. 381—Albrecht v. Omph- 
gent Tp., 154 N.R 898, 324 111. 200— 
lanmdege v. Chicago, B. & Q. XI. Co., 
154 N.R 433, 324 Xll, 74—Liberty 
State Bank v. Xyniis O. Eeschler Co., 
141 N.R 725. 310 111. 233—BCardy ▼. 
Jones^ 138 N.R 122, 307 111. 149— 
Board of Sducation of Paris Union 
School 0lst No. 95 v. Board of Blu- 
catlon of Non-XXigh School IMst. of 
Bdgar County, 137 N.K 388, 305 111. 
445—McNeil A Higgins Co. v. Neenah 
Cheese A Cold Storage Co., 125 N.R 
251, 280 III. 448—^Porter v. Annour, 
38 N.R 356, 241 Xll. 145. 

(2) However, where the only objec- 
tlon laised on direct appeal is a con¬ 
stitutional one which the supreme 
court holds not presented, it xnay 
dismiss the appeal rather than trans¬ 
fer it to the appellate court—^De Ia 
Cour V. De Ia Cour, 2 N.R2d 896, 
368 ni. 545. 

Tnuufiff frauL appellata conzt 

(1) Litigant in appellate court 
may by motion suggest transfer of 
cause for any good reason.—Gen- 
slinger v. New Illinois Athletic Club 
of Chlcago. 252 XOApp. 298, trana- 


ferred, see 163 N.R 707, 332 Xll. 316, 
reversed on other grounds 171 N.B. 
514, 339 111. 426. 

(2) Where an appeal is submitted 
to the appellate court on a question 
of which it has no Jurisdiction, such 
appeal may be transferred by the ap¬ 
pellate court to the supreme court 
—Kowalcsyk v. Swift A Co., 148 N.E. 
59, 317 IlL 312, reversing 233 IlLApp. 
337—Jackson v, Wlnans, 122 N.R 
611. 287 III. 382—People v. Eltel. 83 
N.E. 86, 231 in. 38—^Mason v. Brown- 
er, 245 HI.App. 111—^Town of King- 
ston V. Anderson, 220 XlLApp. 604— 
Von Boeckmann v. Com XToducts Re- 
flnlng Co., 201 IILApp. 94, trans¬ 
ferred. see 113 N.R 902, 274 IlL 605. 

(3) However, the cause need not 
be 80 transferred where the plead- 
ings and record are insufflclent to 
preserve the objection which would 
entltle the case to be directly ap- 
pealed to the supreme court—School 

! Directors of District No. 184 v. 
iBriggs, 266 IILApp. 263—Hardy v. 
Dohler, 248 IILApp. 361. 

(4) Also the case will not be 
transferred to the supreme court if 
that court has no Jurisdiction to hear 
the cause.—Mason v. Browner, 135 
N.R 735, 303 IlL 511—I>atterson v. 
Denton, 201 IILApp. 382, followed in 
Birch V. Denton, 201 IILApp. 386. 

la Ind.—Partlow v. State, 144 N. 

R 661, 195 Ind. 164. 

15 C.J. p 1068 note 54. 

IL Ind.—State v. Superior Court of 
Marion County, 177 N.R 322, 202 
Xnd. 589. 

15 C.J. p 1058 note 55. 

Proosduze of txlal oourt 
The supreme court has power to 
determine Jurisdiction of all courts 
within state and direct procedure 
and Jurisdiction of trlal court.—^Part- 
low V. State, 144 N.R 661. 195 Ind. 
164. 

la. Ind.—^Plttaburgh, R G & St R 
IL Co. v. Peok, 88 N.R 939, 172 
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Ind. 562, retransferred 90 N.E. 389, 
45 Ind.App. 712. 

13. Ind.—^Eac parte Prance, 95 N.R 
516. 176 Ind. 72. 

Distribution of govemmental powers 
and functions generally see Consti¬ 
tutional Law 55 104-173. 
lA Ind.—Curless v. Watson, 102 N. 
R 497, 180 Ind. 86, 98, densring 
transfer 100 N.R 676, 54 Ind.App. 
110 . 

15 C.J. p 1058 note 67 [bl 

15. JuxisdlctioiL dependent on stat- 
nte 

Ind.—^Pittsburgh, C. C. & St L. R. 
Co. V. Peck, 88 N.B. 627, 44 Ind. 
App, 62, transferred Pittsburgh, C. 
C. & St L. R. Co. V. Peck, 87 N.R 
644, 172 Ind. 19, 

16 C.J. p 1058 note 67 [cj. 

16. Questions to be detecmlned 

Where the amount in controversy 
is under fifty dollars, and an appeal 
is taken under Bums' StAnnotl914 
5 1391, which allows appeals in such 
cases where the question involved 
relates to the valldlty of a franchlse 
or an ordlnance, etc., the supreme 
court has no power to determine 
whether the trlal court reached a 
proper conclusion on the merits, the 
appeal belng permltted for the sole 
purpose of presenting the question 
involved in the exception.—Esslng- 
ton V. Bowman, 121 N.B. 548, 69 Ind. 
App. 184. 

Whors elronlt oourt sarroneousily 
entertainsd Jusisdlortloa of an appeal 
from an order of the county cona- 
missioners, a further appeal to the 
supreme court from the decision of 
the Circuit court will be dlsmlssed.— 
Renlcker v. Davis. 86 N.R 964, 171 
Ind. 134. 

Bsoistons under saxUsr statutes 
Ind.—Inland Steel Co. v. Tedinak, 86 
N.R 503, 42 Ind.App. 629, trans¬ 
ferred 87 N.R 229, 172 Ind. 423, 
139 AmuR. 389. 

15 RJ. p 1059 note 58 [a]. 
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sented,!^ as to the validity of a franchise,i8 the va- 
lidity of an ordinance of a municipal Corporation, 
the constitutionality of a statute, state or federal.^o 
or the rights guaranteed by the state or federal con- 
stitution cases of mandate92 and habeas 
corpus proceedings to establish drains^^ or to 
change or improve watercourses ;25 proceedings to 
establish or vacate public highways;26 and pros- 
ecutions for contempt of the lower courts.27 The 
fact that over six thousand dollars, exclusive of in- 
terest and costs, is in controversy no longer gives 
the supreme court jurisdiction of an appeal from 
a final judgment, as was the case under a former 
statute ;28 nor does the supreme court have juris¬ 


diction of an appeal involving the constniction of a 
statute, under a statute providing for an appeal in 
such a case, where there is no showing that the act 
in question is ambiguous.29 

It is also provided by statute that appeais may be 
taken to the supreme court from certain interlocu- 
tory orders,29 as, for example, orders for the de- 
livery of the possession, or for the sale, of real 
property,2i orders appointing a receiver,22 and or¬ 
ders granting temporary injunctions.23 

The supreme court also has jurisdiction, by au- 
thority of statute,2^ and in exercise and aid of its 
appellate powers and functions,35 to issue writs of 


17 . Ind.—PlvaJk v. State, 176 N.B. 
278, 202 Ind. 417, 74 A.L 1 .H. 406— 
In re Wallace*s Estate, 132 N.B. 
597, 77 Ind.Apn. 96, overrulinff pe- 
titlon 131 N.B, 624, 77 Ind.App. 
95. 

16 C.J. P 1069 note 60. 

Wbere constltiL^onal auesfeloxL not 
prosanted to trlal oonrt, supreme 
court had no jurisdiction of appeal. 
—Ross V. Terre Haute, Indianapolls 
& Bastem Traction Co., 171 N.E. 665, 
202 Ind. 698, transferred 173 N.E. 
707, 92 Ind.App. 13. 

aCore sttjfsresfeloii Im lixlefe is not 
sufficient to ralse constitutional 
auestion.—Ross v. Terre Haute, In- 
dianapolis & Eastem Traction Co., 
supra. 

18i Ind.—^Indiana H. Co. v. Hoff- 
man. 69 N.E. 399, 161 Ind. 693. 

15 C.J. P 1069 note 61. 

19. Ind.—^Town of Newburgrh v. 
House, 134 N.E. 292. 191 Ind. 609 
—^Bwbank v. Tellow Cab Co., 149 
N.E. 647, 84 Ind.App. 144. 

15 C.J. p 1059 note 62. 

90. Ind.—Pivak v. State. 176 N.E. 
278, 202 Ind. 417, 74 A.I/.R. 406— 
In re Petitlon to Transfer Appeais, 
174 N.E. 812, 202 Ind. 365, deny- 
ing transfer Buscb v. State, 167 
N.E. 144, 92 Ind.App. 122, which 
denied rehearlng 165 N.E. 560, 92 
IndA.pp. 122—^Ross v. Terre Haute, 
Indianapolis & Eastem Traction 
Co., 171 N.E. 666, 202 Ind. 698, 
transferred 173 N.E. 707, 92 Ind. 
App. 13—Kilgore v. Templer, 125 
N.B. 457, 188 Ind. 676—.®tna Ins. 
Co. V. Reyman, 128 N.E. 933, 75 
Ind.App. 182, transferred 132 N.E. 
657, 191 Ind. 674. 

16 C.J. p 1059 note 63. 

ConsideEBtion of questioiL rnust be 

aeoessaxy to deolsioa. 

Ind.—Shaw v. Union Trust Co. of 
Indianapolis, 136 N.E. 571, 192 Ind. 
410, transferred 187 N.E. 896, 79 
Ind.App. 277. 

Oonsatattonal gnestloiL held not liu 
▼olved 

Ind.—Bobruk v. State, 181 N.B. 167, 


203 Ind. 616, dismissing petitions 

167 N.E. 648, 90 Ind.App. 97. Geor- 
gades v. State. 168 N.E. 192, 90 
Ind.App. 503, which is followed in 

168 N.E. 194, 90 Ind.App. 713, and 
Miskovich v. State, 168 N.E. 716, 
90 Ind.App. 677. 

Supreme court has Jurisdiction, 
even though case is one which other- 
wlse would be within the Jurisdic¬ 
tion of the appellate court—^Pivak 
V. State, 175 N.E. 278, 202 Ind. 417, 
74 A.Ii.R. 406—^In re Petition to 
Transfer Appeais, 174 N.E. 812, 202 
Ind. 365, denying transfer Busch v. 
State, 167 N.E. 144, 92 Ind.App. 122, 
which denied rehearlng in 166 N.R 
660, 92 Ind.App. 122. 

21. Ind.—Pivak v. State, 175 N.E. 
278, 202 Ind. 417, 74 A.L.R. 406— 
Ross V. Terre Haute, Indianapolis 
& Eastem Traction Co., 171 N.K 
665, 202 Ind. 698, transferred 173 
N.E. 707, 92 IndJ^pp. 13. 

15 CJ. p 1060 note 64. 

22. Ind.—State v. Seal, 113 N.B. 
225, 185 Ind. 192. 

15 C.J. p 1060 note 67. 

23. Ind.—Chicago, I. & L. R. Co. v. 
Bloomington, 105 N.E. 561, 182 Ind. 
236. 

15 C.J. p 1060 note 70. 

24. Ind.—^Elirkpatrick v. Hunt, 115 
N.E. 781, 186 Ind. 233, 

15 C.J. p 1060 note 73. 

25. Ind.—^Haefgen v. Hamess, 46 N. 
B. 1006, 22 Ind.App. 626—Denton v. 
Thompson. App., 34 N.E. 128. 

16 C.J. P 1060 note 74. 

26. Ind.—Scofield v. Miller, 138 N. 
B. 261, 79 Ind.App. 702. 

15 C.J. p 1060 notes 77, 78. 

27. Oivil contempt procaeding 

Ind.—New York, a & St L. R. Co. v. 
Meek, 1 N.E.2d 611, 210 Ind. 322. 

16 C.J. p 1060 note 80. 

28L Ind.—Security Trust Co. v. 
Jaqua, 148 N,E. 148, rehearing de¬ 
nied 162 N.E. 298, 86 Ind.App. 234. 
DecUdons under former statuta 
Ind.—^Pittsburgh, C. C. & St K R. 
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Co. V. Sneath Glass Co., 107 N.E. 
72, 183 Ind. 138. 

15 C.J. p 1060 note 83. 

29. Ind.—Ross V. Gallogly, 120 N.E. 
699, 187 Ind. 679. 

30. Ind —^Pottlitzer v. Citizens* Tmst 
Co., 108 N.R 36, 60 Ind.App. 45. 

15 C.J. p 1060 note 84. 

31. Ind.—Brier v. Chllders, 148 N. 
R 474, 196 Ind. 620—Nation v. 
Green, 116 N.E. 840, 66 Ind.App. 
136. for oplnion in supreme court 
see 123 N.E. 163. 188 Ind. 697. 

15 CJ. p 1060 note 89. 

Order of sale in partiiion held not 
interlooutozTi but final hence not 
appealable to supreme court.—^Heppe 
V. Heppe. 149 N.E. 890, 199 Ind. 566, 
transferred 152 N.R 293, 85 Ind.App. 
39—Stauffer v, Kesler, 127 N.R 808, 
191 Ind. 702. 

32. Ind.—^Pierson v. Republic Cas- 
ualty Co., 160 N.R 43, 200 Ind. 
S50. 

15 C.J. p 1060 note 90. 

33. Ind.—^Leatherman v. Orange 
County, 47 N.R 347, 22 Ind.App. 
700—^Wood V, Hughes, App., 32 N. 
R 594. 

15 C.J. p 1060 note 95. 

34. Ind.—State v. Johnston. 185 N. 
R 278, 204 Ind. 563—State v. Glea- 
son, 119 N.R 9, 187 Ind. 297. 

Has no genaral or inherent powex 

to issue writs of mandamus to in¬ 
ferior courts.—State v. Chambers, 
181 N.R 282, 203 Ind. 523. 

35. Ind.—State v. Chambers, supra 
—State V. Cox, 141 N.R 225, 193 
Ind. 519. 

Habeas corpus procaeding 

Supreme court is as much bound 
to issue writ of mandamus to remove 
obstacle standing in appllcanfs way 
in pending habeas corpus proceeding 
as it is to exercise power to remove 
obstacle in way of applicant*s motion 
for new trial to perfect appeal.— 
State V. Branaman, 183 N.E. 653, 204 
Ind. 238. 
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mandate to particular inferior courts to compel the 
pcrformancc by the latter of their Icgal duties,^® 
and to issue writs of prohibition to such courts to 
restrict them to their lawful jurisdictions.®^ 

The supreme court has no power to grant stays 
of exeeution except in aid of its appellate juris- 
diction ovor casos pending on appeal.3S 

§ 356. -Appellate Court in General 

The appellate court of Indiana has Jurisdiction of ap- 
peais other than those directed by statute to be taken 
dlrectly to the supreme court. 

Under the Indiana statutes, ali appealable cases, 
other than those in which it is specified that an ap- 
peal shall be taken directly to the supreme court, 
are to be taken to the appellate court.39 The ap¬ 
pellate court has no jurisdiction to determine a 
constitutional question,^® although it may give an 
opinion as to the constitutionality of a statute in 
answer to a certified question.**! Except under cer- 


tain conditions, the appellate court's jurisdiction is 

final.'*^ 

The appellate court has power to issue writs of 
mandamus only in aid of its appellate powers and 

functions.'*^ 

§ 367. - Other Courts 

The Circuit court of Indiana has such appeiiate Ju¬ 
risdiction as fs provided by iaw, with which, In general, 
the superior court^s appellate Jurisdiction Is concurrent. 

The Circuit court has such appellate jurisdiction 
as may be conferred by law.^^ The superior court 
has, in general, concurrent appellate jurisdiction 
with the Circuit court.^^ 

§ 368. -Transfer of Causes 

If a case Is erroneously appealed to the wrong court, 
that court shouid make an order for Its transfer to the 
proper court. There are various statutory grounds for 
transfer of a case from the appeiiate to the supreme 
court. 


sa. VetitlOB fox wxit iLeld isanflU 
dSBKfc 

Ind.—sute V. Cox, 141 KR 225. 227. 
193 Ind. 519. 

«KSomplaint far maadaaans’* hM 
improper procedure.—SUte v. Cox, 
supra. 

lEexe allegata <« thmt defendauts 
eontroUed inferior oouxts and had 
seized records in supreme court does 
not authorize the latter to assume 
Jurisdiction to grive original manda- 
tory and injunctive relief where 
remedy by appeal was available.— 
Stephenson v. Daly, 1S6 X.R 300, 205 
Ind. 272. 

TTnder former statute^ writ did not 
issue to probate court—State v. 
Chambers. ISl X.R 282, 203 Ind. 523. 

37. Ind.—State ex rei. Youngblood 
V. Warrick Circuit Court of War- 
rick County, 196 X.R 254, 208 Ind. 
594—Murphy v. Daly. 188 X.B. 769, 
206 Ind. 179. 

Zta,terferenoa with dlscretion 

Supreme court will not issue wrlt 
of prohibition to interfere with ex- 
erclse of trial courts discretion.— 
State ex reL American Tnist & Sav- 
ings Bank v. Superior Court of Van- 
derburgh County, 188 N.B. 203, 206 
Ind- 1—State ex rei. Weatherholt v. 
Peiry Circuit Court, 185 X.E. 610, 
204 Ind. 673. 

Soopa of writs hald ruit extesided 
Statutory jurisdiction of supreme 
court to Issue writs of prohibition 
to particular Inferior courts does not 
extend or enlarge scope of such writs 
as recognized at common law.—State 
V. Gleason, 119 N.R 9, 187 Ind. 397. 
abEsoutlv» oJBoer 

Supreme court has no original ju¬ 
risdiction tp oontrol by writ of pro- 
hibifion acts of exeeutive officer on 


theory either that he is exceeding 
his own offlcial authority or is co- 
operating with judge who is ex¬ 
ceeding his power.—State v. Cam- 
eron. 181 X.B. 160, 203 Ind. 526. 

TTnder former statute» writ did not 
issue to municipal court—State ex 
rei. Castle v. Cameron, 4 N.E.2d 533, 
210 Ind. 599—State v. Cameron, 181 
X.R 160, 203 Ind, 526. 

38- Ind.—Neal v. State, 15 N.E.2d 

950, 214 Ind. 328. 

38- Ind.—^Purcell v, Woodward, 130 

X.E. 404, 190 Ind. 372. 

Arnount Ixk ooutroversy 

With certain exceptions, no appeal 
may be taken to the appellate court 
in any civil case where the arnount 
in controversy, exclusive of interest 
and costs, does not exceed flfty dol- 
lars.—Jerzakowski v. City of South 
Bend, 146 N.E. 620, 82 Ind.App. 132. 

Appeal from judgmeait of juvenile 
oonrt must be taken to appellate 
court.—Taughinbaugh v. State, 163 
X.R 598, 200 Ind. 334. 

Appellate court held to have juris- 
dlctiosL 

(1) Of appeal from superior court 
sltting as court of claims.—State v. 
Wright, 162 N.R 695, 89 Ind.App. 
244, denying rehearlng 161 N.E. 839, 
89 Ind.App. 244. 

(2) Of appeal from final order ap- 
pointing receiver for bank.—^Farm- 
ers’ Deposlt Bank v. State, 166 N.R 
285, 201 Ind. 117, transferred 166 N. 
R 287, 89 Ind.App. 302. 

(3) Of appeal from judgment re- 
lieving party from judgment taken 
through mlstake.—General Outdoor 
Advertising Co. v. City of Indian- 
apolls, Department of Public Parks, 
172 X.R 309, 202 Ind. 85, 72 A.L.R. 
453. 


By transfer Ikom the supreme 
oourt, the appellate court may ob- 
tain jurisdiction of an appeal the 
subject matter of wlilch is within the 
supreme court's jurisdiction.—^Pier- 
son V. Republic Casualty Co., 160 N. 
E. 43, 200 Ind. 360. 

ITader former statute 
Ind,—^Kretzer v. Gross, 118 N.E. 977, 
67 Ind.App. 708. 

15 C.J. p 1061 note 98 Ca]. 

4a Ind.—^Evans v. Watt, 168 N.R 
38, 90 Ind.App. 37—^Pranklin Tp. v. 
Litch, 146 N.E. 846, 82 Ind.App. 
526—^Venable v. Falrmount Glass 
Works, 146 N.E. 681, 83 Ind.App. 
77. 

Constitutional auestion held not pre^ 
sented 

Ind.—Ashley v. Kelley, 150 N.R 417, 
84 Ind.App. 303, denying rehearlng 
149 N.R 377, 84 Ind.App. 303—In 
re Wallace’s Estate, 132 N.E. 597, 
77 Ind.App. 95, overruling petitlon 
131 N.E. 624, 77 Ind.App. 95. 

41. Ind.—^Evans v. Watt, 168 N.R 
38, 90 Ind.App. 37. 

42. Ind.—^Newman v. Gates, 49 N. 
E. 826, 150 Ind. 59. 

43. Ind.—State ex reL Mechanies & 
Traders Ins. Co. v. Buente, 3 N. 
B.2d 977, 210 Ind. 432—State ex rei. 
Bernard v. Geckler, 189 N.E. 842, 
98 Ind.App. 436—State v. Van 
Busklrk, 168 N.R 867, 90 Ind.App. 
361—State v. Jeffries, 149 N.E. 373, 
83 Ind.App. 524. 

44. Ind.—^Washington Tp. v. Ratts, 
101 N.E. 842, 54 Ind.App. 229. 

15 C.J. p 1062 note 14. 

45. Ind.—Trook v. Trook, 116 N.R 
1004, 63 Ind.App. 272. 

15 C.J. p 1062 note 15. 


608 



21 C.J.S. 


C0VRT8 


§ 368 


Under the statute so providing, if any case is 
erroneously appealed to the wrong court, that court 
should make an order for its transfer to the proper 
court; and the appeal stands as if originally filed 
in the right court>6 Under the statute, where two 
of the judges of either division are of the opinion 
that a ruling precedent of the supreme court is er- 
roncous, the cause must be transferred to the su¬ 
preme court^^ with a written statement of the rea- 


sons for such opinion.^* Also, where a petition for 
a rehearing is overruled, the losing party may file 
in the supreme court an application for the transfer 
of the case to the supreme court,on the ground 
that the opinion of the appellate court contravenes 
a ruling precedent of the supreme court,® ^ or that 
a new question of law is directly involved and was 
decided erroneously.®^ A case will also be transfer¬ 
red to the supreme court where the latter’s decisions 


^ Ind.—^Venable v. Fairmount Glass 
Works, 145 581, 83 Ind.App. 

77. 

15 C.J. P 1062 note» 12, p 1147 note 
77. 

Appeals l3LVOlTi2isr constLtntloiiaa 
qnestloiis or validity of ordl- 
nances 

(1) Must be transferred to su¬ 
preme court from appellate court.— 
Ewbank v. Tellow Cab Co., 149 N.R 
647, 84 Ind.App. 144—^Yenable v. 
Fairmount Glass Works, 145 N.E 
581. 83 Ind.App. 77—^^tna Ins. Co. v. 
Reyman, 128 N.E. 933, 75 lnd.App. 
182, transferred 132 N.E. 667, 191 
Ind. 574—Standard Steel Car Co. v. 
Frederich, 124 N.E. 328, 63 Ind.App. 
701—Cleveland, C.. C. & St. L. R. Co. 
V. Bllnd, 116 N.E. 590, 64 Ind.App. 
704. transferred 117 N.R 641, 186 
Ind. 628--15 C.J. P 1059 note 63 [b] 
( 1 ). 

<2) When once transferred, the su¬ 
preme' court has no authority to re- 
transfer the case back to the appel¬ 
late court.—^Pittsburgrh, C. C. & St. L. 
R. Co. V. Peck,-88 N.R 627, 44 Ind. 
App. 62. 

(3) Where no constltutional ques¬ 
tion is presented by the record, how- 
ever, the appellate court is not re- 
quired to transfer the case to the 
supreme court.—^Dlck v. Rick, 134 N. 
R 206, 77 Ind.App. 670. 

(4) And where the constitutlonall- 
ty of a statute has been settled by 
the supreme court there Is no con- 
Btitutional question to be decided, 
and a case purportinsr to raise such 
Issue may properly be transferred to 
the appellate court by the supreme’ 
court—Bobruk v. State, 181 N.E. 167, 
203 Ind. 616, dismlssing: petltlons 167 
NR 548, 90 Ind.App. 97, Georgades 
V. State, 168 N.E. 192, 90 Ind.App. 
603, which is followed in 168 N.R 
194, 90 Ind.App. 718, and Miskovich 
V. State, 168 N.E. 716, 90 Ind.App. 
677. 

<i^ppeal from Interlooutory order in 
wcstvershlp will be transferred from 
the appellate court to the supreme 
®ourt—^Eallares v. Glover, Ind.App., 
178 N.R 178. 

Where question of Juzisdlotlon is 
®®ol>tfnli a case may be transferred 
to the supreme court from the ap- 
Pellate court, partloularly ta the 

210Jf.S.-39 


nrcsence of other circumstances ren- 
iering such transfer advisable.—Na- 
tion V. Green, 116 N.R 840, 65 Ind. 
App. 136, for opinion in supreme 
court see 123 N.E. 163, 188 Ind. 697. 

tTnder a former statute a losing 
party might take an appeal from the 
appellate court to the supreme court 
when the amount in controversy, ex- 
clusive of costs and internet on the 
judgment In the trial court, exceed- 
ed six thousand dollars.—Rupei v. 
Ohio OIl Co., 88 N.R 608, 172 Ind. 
300—15 C.J. p 1062 note 9. 

47. Ind.—^Hutton v. GUI, App., 7 N. 
E.2d 1011, transferred 3 N.R2d 818, 
212 Ind. 164—^Harter v. Boone 
County, 114 N.R 321, 63 Ind.App. 
701, transferred, see 116 N.E. 304, 
186 Ind. 301. 

15 C.J. p 1061 note 2. 

43. Ind.—^Bentle v. tJlay, 93 N.R 
459, 46 Ind.App. 660—Crawford v, 
Gose, 87 N.E. 709. 43 Ind.App. 373. 
transferring, App., 82 N.R 984. 

15 C.J. p 1061 note 3. 

49. Ind.—^Lesh v. Johnson Pumi- 
ture Co., 13 N.E.2d 708, 214 Ind. 
176, motiott denied 14 N.R2d 587, 
214 Ind. 176. 

15 C.J. p 1061 notes 4, 5. 

A suocessful appellaut, dissatis. 
fied with the declaration of the law 
hy the appellate court in reversing 
a judgment, may petition for the 
modification of its opinion, and, np- 
on the overruling of such petition, 
may then petition the supreme court 
to transfer the cause.—^Pittsburgh, 
C., C. & St. Lk Ry. Co. v. Friend, 143 
N.R 879, 194 Ind. 679, overruling 
rehearing 142 N.E. 709, 194 Ind. 579. 
Fotitlou’lLeld iusnflcieint 

(1) Where it failed to disclose that 
petition for rehearing was filed or 
ruled on hy appellate court.—Steel 
Const. Co. V. Hossville Alcohol 
Chemical Corporation, 16 N.E.2d 698, 
105 Ind.App. 520, dismisslng petition 
12 N.R2d 987, 105 Ind.App. 520. 

(2) Where transfer was requested 
merely “on account of error in the 
decision of the cause in the appel¬ 
late court'*—^American Cuarries Co. 
V. Lay, 76 N.B. 517, 166 Ind. 234, 235, 
denying transfer 78 N.R 608, 37 Ind. 
App. 386—^15 C.J. p 1061 note 8 [h]. 
sa Ind.—^Lesh v. Johnson Pumi- 

ture Co., 13 N.R2d 708» 214 Ind. 
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17e, motion denied 14 N'.R2d 537, 
214 Ind. 176—Jackson v. Record, 
5 N.E.2d 897, 211 Ind. 141—Jullan 
V. Bllss, 147 N.E. 148. 196 Ind. 68, 
denying petition 145 N.E. 442, 82 
Ind.App. 597. 

15 C.J. p 1061 note 6. 

Transfer denied 

Ind.—J. S. Cruse Realty Co. v. Im- 
feld, 184 N.E. 407, 204 Ind. 419. 

61. Ind.—Lesh v. Johnson Puml- 
ture Co., 13 N.R2d 708, 214 Ind. 
176, motion denied 14 N.R2d 537, 
214 Ind. 176. 

15 C.J. p 1061 notes 7. 8. 

I Pnxpose of transfer 

(1) The primary purpose of trans- 
ferring a cause from the appellate 
court to the supreme court is to coiv 
rect erroneous declarations of law 
apparent on the face of the opinion, 
and not to give the parties another 
hearlng on the merits, and oral ar- 
guments are not granted after trans¬ 
fer at the request of the litigants. 
—Modem Woodmen of America v. 
Craiger, 93 N.R 209, 175 Ind. 30. 

(2) Other statements as to pur¬ 
pose of statute see 15 C.J. p 1061 
notes 6 [a], 8 [a]. 

Where appellata court puxports to 
deoide eaaa wlthout written opinion 
a petition to transfer the case to 
the supreme court will be dismissed. 
—Sluss V. Therraoid Rubber Co., 174 
N.R 291, 202 Ind. 338—Myers v. 
Newcomer, 174 N.R 290, 202 Ind. 
335, denying transfer. App., 172 N.R 
927—^Hunter v. Cleveland, C., C. & St. 
L. Ry. Co., 174 N.E. 287, 202 Ind. 
328—16 C.J. p 1061 note 8 [c]. 

Appeals from awards under the 
workmen’8 coxnpensatlon aot, how- 
ever, are not transferable to the su¬ 
preme court where the act itself lim- 
Its appeal to the appellate court.— 
Klngan & Co. v. Ossam, 131 N.E. 81, 
190 Ind. 554, dismissing petition 121 
N.R 289, 75 lnd.App. 548. 

Order refiudng mandamus, by ap¬ 
pellate court in original proceedlng, 
is interlocutory and not a final de- 
termination; and the supreme court 
has no jurisdictlon thereof on trans¬ 
fer from the appellate court—State 
ex reL Mechanies & Traders Ins. Co. 
V. Buente, 3 N.R2d 977, 210 Ind. 432 
—15 OJ. p 1061 note 8 tej. 
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§ 369 


on the detcnninative question are in conflict,®® 
where the appellate court is cqually divided on a 
determinative point,*® or where four of the judges 
do not concur in the result.s< Transfer of causes 
in general see infra ^ 502-521. 

§ 369. lowa 

Under the lowa constltution the supreme court ha* 
appellate jurlidlctlon oniy In cates In chancery, and 
constltutea a court for \he correction of error* of law; 
It may Issue ali writ» necessary to secure Justice to 
parties. 

Under the constitution the supreme court has ap¬ 
pellate jurisdiction only in cases in chancery,55 
and constitutes a court for the correction of errors 
at law,under such rcstrictions as the general as- 
sembly may by law prescribc,®^ and has power to 


issue all writs®® and ali process®® necessary to se¬ 
cure justice to parties, and exercise a supervisory 
controi over all inferior judicial tribunals through- 
out the state.®® 

§ 370. Kansas 

The appellate, jurisdiction and powers of the 
courts of Kansas are discussed infra §§ 371-373. 

§ 371 , -Supreme Comrt 

The supreme court of Kansas has orlglnal Jurlsdlc- 
tlon In quo warranto, mandamus, and habeas corpus, 
and such appellate Jurisdiction as Ynay be provided by 
law. 

The constitution gives to the supreme court origi- 
nal jurisdiction®! in proceedings in quo warran- 


92, Ind.—^McHugh v. State. 168 N.B. 
ISO, 00 Ind.App. 105. transferred 
169 N.E. 850, 2.01 Ind. 527—Bshel- 
man v. State. 168 X.B. 180. 00 Ind. 

* App. 100, transferred 160 N-E. 861. 
201 Ind. 475. 

63. Ind.—Central Indiana R. Co. v, 
Wishard. App.. 108 N.E. 36. re- 

• hearing denled 114 N.E. 970. 186 
Ind. 262—^Peabody Alwert Coal Co. 

V. Yandell. 96 N.E. 388. 48 IndLApp. 
615. 

Ind.—I-esh v. Johnston Puml- 
, ture Co.. 13 N.E2d 708, 214 Ind. 
176, motlon denled 14 N.E.2d 537, 
214 Ind. 176—Pittsburgr. C., C. & 
St, Lu R. Co. V, ICarbale, App., 123 
N.E, 223, tranaferred 126 N.B. 849. 
. 189 Ind. 278—Perrell v. Hunt. App., 
“ 128 N.E. 230. transferred 124 N.B. 
745. 189 Ind. 45. 

^ Zowa.—^tndependent School Dlst. 
of Town of Osrden v. Samuelson, 
262 N.W. 169, 220 lowa 170—Hos- 
klns V. Hotel Randolph Co., 221 N. 

W. 442. 206 lowa 982. 

15 C.J, p 1062 notes 20, 21. 

'xofisw of botb law and faot 
lowa.—^Independent School Pist. of 
Town of Offden v. Samuelson, 262 
N.W. 169, 220 lowa 170—^Hoakins 
V. Hotel Randolph Co., 221 N.W. 
442. 206 lowa 932. 

Osrtiosaci 

Suxn*cme court does not have oris:- 
inal Jurisdiction in actions for cer¬ 
tiorari—^IfOckle V. Rice, lowa, 250 N. 
W. 881. 

XajinuBtioiL of nalloaBssd law practioa 
A statute vestiniT supreme court 
with excluslvc power to admlt per- 
sons to practice as attomeys does 
not sive the court the Implied pow¬ 
er to enjoin unllcensed practitloners, 
slnce the supreme court does not 
have orislnal Jurisdiction to grant 
'Injunctlve relief and such suit 
brought by members of the bar la 
not reXated to admtssion or dlsbar- 
ment of an unllcensed praetitloner.— 


Johnson v. Purcell, 282 N.W. 741, 
226 lowa 1266. 

Za Twa.T,/iq3mTi« sctloa to compel ap- 
polntment to office, the supreme 
court has no power to dlsturb find- 
ings of appointing power as to qual- 
iheations of candidans appointed to 
office, unless there is a ciear, arbltra- 
ry abuse of discretion.—^Bender v. 
lowa City, 269 N.W. 779. 222 lowa 
739. 

56b lowa.—^Independent School Blst. 
of Town of Ogden v. Samuelson, 
262 N.W. 169. 220 lowa 170—Har- 
vey V. Miller, 25 lowa 219. 

57- lowa.—^Hosklns v. Hotel Ran¬ 
dolph Co., 221 N.W. 442, 206 lowa 
932. 

15 CJr. p 1062 note 24. 

S8. lowa.—Independent School Dis- 
trlct of Town of Ogden v. Samuel- 
I son. 262 N.W. 169, 220 lowa 170. 

15 CJ. p 1062 note 25. 

Cectfoxazl to r evlaw oxdezs of su- 
pecior ooorts 

The supreme court has the general 
power to review the proceedings and 
orders of the superior courts of the 
state under writs of certiorari.—Col¬ 
lina V, Powell, 277 N.W. 477, 224 
lowa 1015. 

Mandamus 

(1) May issue from the'supreme 
court to a dlstrict court. If necessary, 
and in any other case where It is 
found necessary to enable it to ex¬ 
ercise its legitimate power.—^West- 
brook V. Wlcks, 36 lowa 882. 

(2) May be Issued by the supreme 
court, under an old decision. only 
where It becomea necessary for the 
due admlnistration of right and Jus¬ 
tice; hut it wili not be Issued where 
the dlstrict court may properly issue 
the wrlt.—H. S. v. Dubuque County, 
Morr., lowa 31. 

59« lowa.—^Independent School Eist 
of Town of Ogden v. Samuelson. 
262 N.W. 169, 220 lowa 170. 
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60. lowa.—^Hosklns v. Hotel Ran¬ 
dolph Co., 221 N.W. 442, 206 lowa 
932. 

16 C.J. p 1063,note 28. 

Frohibltloa 

Supreme court has power to issue 
writs of prohibition under coi>stitu- 
tional provislon authorizing issuance 
of writs necessary to secure Jus¬ 
tice and exercise of supervisory con¬ 
troi over inferior tribunals.—State 
ex rei. O^Connor v. Dlstrict Court in 
and for Shelby County, 260 N.W. 73, 

219 lowa 1165, 99 A.L.R. 967. 
Umltatloa of issuaaoe of oertloxari 

The supreme courfs authorlty to 
issue writs of certiorari is limlted 
to those addressed to an inferior Ju¬ 
dicial tribunal. They cannot be Is¬ 
sued to state executlve offleers.—^In- 
dependent School Dist. of Town of 
Ogden V. Samuelson. 262 N.W. 169, 

220 lowa 170. 

61. Kan.—Champlin Refining Co. v. 
Ryan, 76 P.2d 245, 147 Kan. 160, 
certiorari denled 58 S.Ct. 1066, 804 
U.S. 549. 82 LEd. 1521. 

15 C.J. p 1063 note 29. 

Zt is beyond power of leglslatuz* 
to eolarge ozlginal jurisdiction of 
the supreme court.—^Public Service 
Commission of Kansas v. Kansas Gas 
& Electric Co., 246 P. 178. 121 Kan. 
14—In re Bumette, 85 P. 676, 73 
Kan. 609—15 C.J. p 1063 note 29 [e}. 
Cosraotlon of Judgmeat 
It Is competent for the supreme 
court to vacate or modify a Judg- 
ment in an original proceeding at 
or after the term of renditlon, where 
it appears that It was rendered under 
a misapprehension of facts essentlal 
to the support of the Judgment-^ 
State V. Cltlzens* Light, Heat & Pow¬ 
er Co.. 212 P. 86. 112 Kan. 482. 
Bupezintonding eontxol over lower 
oouzts 

The grant of orlglnal Jurisdiction 
to the supreme court In Quo war¬ 
ranto, mandamus, and habeas corpus 
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§ 372: 


21 C.J.S. 

to,®2 mandamus,®^ and habeas corpus,®^ and such 
appellate jurisdiction as may be provided by law.®5 
The statute gives the supreme court jurisdiction in 
ali cases of appeals and proceedings in error from 
the district and other courts in such manner as may 
be provided by law.66 Its appellate jurisdiction is ; 
limited to expounding the law and correcting the 
errors on the record®^ in proceedings in inferior 
courts, whether such proceedings be presented for 
review by proceedings in error or by appeaL^S It 
may vacate or modify judgments and certain final 
and other orders of district or other courts of rec- 
ord, except a probate court,but has no juris¬ 


diction; unless the amount or value in controversy, 
exclusive of costs, in civil actions excceds one hun- 
dred dollars,^® except in certain cases specified by- 
statute, as, for example, in cases involving the fed-' 
eral or state constitutions"^^ or fcderal laws or 
• treaties^® VVhere a constitutional question is pre¬ 
sented, only such question will be reviewed.^^ 

§ 372. -Court of Appeals 

In Kansas a court of appeals existed for a limited 
period. 

A court of appeals was established in 1895, but 
ceased to exist by statutory limitati on in 1901.^^ 


carries with it authorlty to exercise 
superintending control over inferior 
courts to the extent that it may be 
exerted by those writs and proceed- 
ings.—In re Petitt, 114 P. 1071, 84 
Kan. 637. 

Frooeedinff under deolaratory Jndfir- 
meat aot can be origrinally brougrht 
in the supreme court only vrhere 
eonseauential relief to be had, If con- 
troversy had reached that stagre, 
could be obtained through quo war- 
ranto, mandamus, or habeas cor- 
pua—^Public Service Commission of 
Kaniia v. Kansas Gaa & Electric 
Co., 246 P. 178. 121 Kan. 14. 

62. Kan.—Champlin Reflning Co. v. 
Hyan. 75 P.2d 246, 147 Kan. 160, 
certiorari denled 58 S.Ct. 1066, 304 
U.S. 649, 82 L.Ed. 1621—Brown v. 
Brown, 68 P.2d 1105, 146 Kan. 7. j 
15 C.J. p 1063 note 30. 

Assumptloa of JnrlsdiotiOD. dlscra- 
tioxuury 

Origlnal Jurisdiction of supreme 
court in quo warranto is not always 
invocable as matter of striet rigrht, 
but is sometimes discretlonary and 
eontrolled by consideratlons of broad 
public policy; hence, the court will 
not assume Jurisdiction in quo. war¬ 
ranto merely involving: series of pri¬ 
vate controveraies between a Corpo¬ 
ration and its members.—State v. 
Kansas Wheat Growers* Asa’n, 274 
P. 781. 127 Kan. 669. 

rixidlngfe of oonmdssioner, appoint- 
ed to hear evidence in origrlnal quo 
warranto proceedinSi are advisory 
only, and court may or must examine 
record and reach Its own concluslons. 
—State ex reL Beck v. Harvey, 80 
P.2d 1095, 148 Kan. 166—State ex 
reL Boynton v. Buchanan, 61 P.2d 
5, 142 Kan. 515—State v. Anderson, 
230 P. 315, 117 Kan. i;7. afflrmed 
232 P. 238, 117 Kan. 640. 

68. Kan.—Champlin RefLnlng: Co. v. 
Ryan, 75 P.2d 245, 147 Kan. 160, 
cerUorari denled 68 S.Ct. 1056, 304 
U.S. 649, 82 L.Ed. 1621—Brown v. 
Brown, 68 P.2d 1105, 146 Kan. 7. 

15 CJ. p 1063 note 81. 


Kooesslty of showingr reosoa for not 
applsriogr to distxlot conrt 
"While the power of the supreme 
court is unquestioned, it will grener- 
ally refuse an appllcatlon for man¬ 
damus without a showingr of satis- 
factory reasons for not flrst apply- 
Ingr to the district court.—State v. 
Atehison, T. & S. P. Ry. Co., 221 P. 
259, 115 Kan. 3—State v. Breese, 15 
Kan. 123. 

Prohibltioa 

Mandamus to compel trial court to 
refrain from passingr on motions is 
essentlally prohibition over which 
supreme court has no orig;inal juris¬ 
diction.—Jones V. Roberds, 256 P. 
152, 123 Kan. 396. 

Injniiotlon. 

The term “mandamus” applies 
only to a proceedingr to compel the 
performance of an act, and not one 
to restrain action; a proceedingr for 
the latter purpose is essentlally one 
for injunction, not mandamus, and 
is not within the origrinal Jurisdiction 
of the supreme court.—^Public Serv¬ 
ice Commission of Kansas v. Kan¬ 
sas Gas & Electric Co., 246 P. 178, 
121 Kan. 14—15 C.J. p 1063 note 29 
[cj. 

64. Kan.—Champlin Refiningr Co. v, 
Ryan, 76 P.2d 246, 147 Kan. 160, 
certiorari denled 68 S.Ct. 1056, 304 
U.S. 649, 82 UBd. 1621—Brown v. 
Brown. 68 P.2d 1106, 146 Kan. 7— 
16 C.J. p 1063 note 32. 

65. —^Public Service Commis¬ 
sion of Kansas v. Kansas Gas & 
Electric Co., 246 P. 178, 121 Kan. 
14. 

aensxol «ppeUate Juxisdictioa 
The supreme court has greneral ap¬ 
pellate Jurisdiction even if distinet 
mention thereof in some partlcular 
line of procedure is omitted flrom 
statute dealingr with such line of pro¬ 
cedure.—Champlin Refiningr Co. v. 
Ryan, 75 P.2d 245. 147 Kan. 160, cer¬ 
tiorari denled 58 S.Ct. 1066, 304 U.S. 
549, 82 L.Ed. 1521. 

Tzial de novo 

The supreme court has no authori- 
ty to try controverted issues de 
novo, slnce, except as to proceed- 
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ingrs in quo warranto, mandamus, and 
habeas corpus, its Jurisdiction is ap¬ 
pellate.—Brown v. Brown, 68 P.2d 
1105, 146 Kan. 7. 

66 . Kan.—Champlin Refiningr Co. v. 
Ryan, 75 P.2d 245. 147 Kan. 160, 
certiorari denied 58 S Ct. 1056, 304 
U.S. 549, 82 L.Ed. 1521. 

67. Kan.—Hess v. Conway, 144 P, 
205. 93 Kan. 246, denyingr rehear- 
ing 142 P. 263, 92 Kan. 787. 

15 C.J. p 1063 note 36. 
ecj, Kan.—^In re Bumette, 85 P. 575, 
73 Kan. 609. 

63. Kan.—State v. Coler, 89 P. 693, 
75 Kan. 424—^Nash v. Campbell, 15' 
Kan. 226—Crane v. Giles, 3 Kan. 
54. 

15 C.J. p 1063 note 39. 

Courts of probate Jurisdiction gen- 
erally see infra 55 298-310. 

Order held. not appealabl» or- 

deor 

Kan.—^Heiman v. State Highway 
Commission, 69 P.2d €85, 146 Kan.- 
316. 

70. Kan.—Wayman v. Soller,'171 P. 
601, 102 Kan. 661. 

15 CJ. p 1064 note 40. 

Zn aotioii altexuatlvely for spedfio 
perfomumoe or damages, the su¬ 
preme court will determlne all mat- 
ters in contreversy, although on ex- 
amination it is determined that the 
action is not well founded except as¬ 
to a claim of less than one hun— 
dred dollars.—^Dunn v. Wlnans, 186- 
P. 748, 106 Kan. 80. 

71. Kan.—Thomas v. Chicago, B. & 
Q. R. Co., 273 P. 451, 127 Kan. 32j5, 
C4 A.L.R. 322—^Anderson v. Unde 
Sam Oil Co., 186 P. 198, 106 Kan. 
483. 

15 C.J. p 1064 note 41. 

72. Kan.—^Thomas v. Chicago, B. & 
Q. R. Co., 273 P. 461. 127 Kan. 326, 
64 A.L.R. 822. 

73. Kan.—Coghlan v. Williams, 76 P. 
394, 69 Kan. 144. 

l!; C.J. P 1064 note 42. 

74. Kan.—^Atehison, etc., R. Co. v. 
Morris, 70 P. 651. 65 Kan. 582. 

15 C.J. P 1064 notes 43, 44. 
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In thc note may bc found cases bearing on the 
jurisdictionp powers, etc., of such court, and the 
Hmitations of the jurisdiction, powerSp etc., of thc 
supreme court during the existcnce of the court of 
appeals.'^® 

§ 373. - District Courts 

Dlstrlct courts In Ksnsas have Jurlsdletton of appeais 
from, as well as supervfslon ofr Inferior tribunals. 

District courts have jurisdiction in cases of ap- 
peal and error from ali inferior courts and tri¬ 
bunals,and general supervision and controi of 
inferior courts and tribunals to prevent and cor- 
reet error and abuses.^^ Trials on such appeais are 


de novo.^® 

§ 374. Kentucky 

The jurisdiction and powers of the appellate 
courts of Kentucky are discussed infra §§ 375, 376. 

§ 375. -KJourt of Appeais 

The court of appeais In Kentucky Is a court of ap¬ 
pellate Jurisdiction, also possessing power to issue wrtts 
necessary to glve it a general controi of Inferior jurisdlc- 
tions. Its appellate jurisdiction Is regulated by statute. 

The constitution gives to the court of appeais ap¬ 
pellate jurisdiction only,79 and also power to is¬ 
sue such writs^® as may be necessary to give it a 


7S. Kan.—Garber ▼. Garber, 72 P. 

2€7. 66 Kan. 791. 

15 C.J. p 1064 note 45. 

73: Kan.—In re PetItt, 114 P. 1071 
84 Kan. 637. 

Appeala from probate oonrts gc 
to the district court. and on such ap- 
peals the district court has only such 
powers as the probate court has.— 
Ross V. 'Woollard, 89 P. €80. 75 Kan. 
383. 

Courts of probate jurisdiction gener- 
ally see Infra Si 298-310. 

77. Kan.—In re Petitt, 114 P. 1071. 
84 Kan. 637. 

Fotltioa to sct aside probate eotiart 
ItLdgmeqrt against decedentes estate 
for allegcd fraud of defendants. In- 
cludlng probate judge. is within the 
Jurisdiction of the district court.— 
Paul T. Buller. 282 P. 732, 129 Kan. 
244. 

7a Kan.—In re Petitt. 114 P. 1071, 
84 Kan. 637—Ross v, Woollard, 89 
P. 680, 79 Kan. 388. 

Gbuie oertffled firom Justioe of the 
peaoe 

Where a case is certifled by a Jus- 
tice of the peace to the district court 
OQ the ground that the boundaries of 
land are in dlspute, the case will be 
proceedcd with in the district court 
as though originally commenced 
thereln.—Missouri Pa& R. Co. y. 
Atehison. 23 P. 610. 43 Kan. 629. 

79: Ky^-CIty of Morehead v. Blair. 
47 S.W.2d 741. 243 Ky. S4—Oood- 
enough v. Kentucky Purchasing 
Co.. 45 S.W.2d 451. 241 Ky. 744r- 
Jefferson County v. Chilton. 33 S. 
W.2d 601, 236 Ky. 614—Pioneer 
Coal Co. V. Asher. 278 S.W. 833. 
212 Ky. 286, ovemiling motion 276 
S.W. 487. 210 Ky. 498. 

15 C.J. p 1064 notes 50, 51. 

Appeal fxooa order or Judgmsiit ovt 
of ooott 

Jurisdiction of court of appeais ex* 
tends only to flnal orders and Judg- 
ments of inferior court and not to 
orders or Judgments which JudiciaI 
offleers are authorized to make out 


of court,—^Proffer v. Stewart, 82 S.W. 
!d 468, 259 Ky. 445. 

?ower to ooatrol prooednxe 
In passing on qu’stions affecting 
the Public interest, the court of ap- 
)eals has power to controi procedure 
to the end that cases before it shall 
be adequately, efflciently, and in good 
falth presented.—Jefferson County 
Fiscal Court v. Thomas, 130 S.W.2d 
30, 279 Ky. 458. 

Conzt of appeais easiaot instiLtute 
aa origtaal inquiTy as to the exist- 
ence or validity of an alleged con- 
tract of compromise of the subject 
matter of lltigation.—^Parks v. Doty, 
13 Bush, Ky.. 727—Winboum v. Wln- 
boum, 7 KyXu 216—Newport v. 
Woods. 5 Ky.Li. 926. 

Zhjimetioa. 

Neither the court of appeais nor 
One of its Judges has original Juris¬ 
diction to grant an injunction.—^Al- 
Icnsworth v, Allensworth*s Ebc*x, 42 
S.W.2d 329. 240 Ky. 333—Thompson 
V. Haden, 198 S.W. 231. 177 Ky. 841 
—Bcnnett y. BlankensUp. 197 S.W. 
967, 177 Ky. 499. 

Zraasfsr of appeal 
Where an appeal of which the 
court of appeais has sole Jurisdic¬ 
tion is erroneously taken to another 
court. it must be transferred to the 
court of appeais.—Stone v, Cromie. 7 
S.W. 920, 87 Ky, 173, 10 Ky.L. 19. 

Sa Ky.—^Department of Public Wel- 
fare of Kentucky y. Polsgrove, 53 
S.W.2d 341, 245 Ky. 159. 

15 C.J. p 1064 note 54. 

Where another aaid adeqnate rems- 
dy is ayallable, either by appeal or 
otherwise, original Jurisdiction to is¬ 
sue writs is not necessary and does 
not exist.—^Maynard v. Workmen^s 
Compensation Board. 276 S.W. 812, 
210 Ky. 708. 

raots anthoxisliig ezsrcise by the 
court of appeais of its original Ju¬ 
risdiction must clearly appear.— 
Commonwealth ex reL Cooper v. 
Howard, 124 S.W.2d 86, 276 Ky. 299. 
Disoretloa to dsny wxits 
Courts may deny extraordlnary 
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writs when In Its discretlon to grant 
them would be harmful.—Gosney v. 
3utler Graded School. 292 S.W. 781, 
219 Ky. 242. 

As substitute for appeal 

The court of appeais* original Ju¬ 
risdiction will not be exercised in 
favor of granting relief so as to sup- 
ply absence of a right of appeal to 
such court and thereby nulllfy the 
statute llmiting such right.—MePar- 
land V. Gllbert, 124 S.W.2d 473, 276 
Ky. 423. 

(1) The court of appeais has au- 
thority to issue writs of mandamus. 
—Payne v. Kentucky R. Commission, 
287 S.W. 660, 216 Ky. 188—McDonald 

V. De Haven, 234 S.W. 277, 192 Ky. 
679—16 aj. p 1064 note 64 [aj. 

(2) However, the court will not 
exerclse its limited original Jurisdic¬ 
tion to issue writs of mandamus 
where another and adequate remedy 
is avallable, as, *for example, where 
the wrlt may be issued, or the ques- 
tion Involved settled. by a lower 
court—^Pldelity & Deposlt Co. of 
Maryland v. Oardner, 3 S.W.2d 219, 
223 K^. 196—Henry v. Harris, 298 S. 

W. 690, 221 Ky. 238—Maynard v. 
Workmen*s Compensation Board, 276 
S.W. 812, 210 Ky. 708—Shipp v. Stoll, 
266 S.W. 76, 200 Ky. 646—McDonald 
V. De Haven, supra—Commonwealth 
V. Peter, 124 S.W. 896, 136 Ky. 689. 
ProhlbltlosL 

(1) The court of appeais has oxig- 
inal Jurisdiction to issue writs of 
prohibitlon.—Thomas v. Newell, 127 
S.W.2d 610, 277 Ky. 712—Partln v. 
Gilbert, 120 S.W.2d 667, 275 Ky. 19— 
Smlth V. Ward, 76 S.W.2d 638, 266 
Ky. 13—Greene v. Wolf, 193 S.W. 
1048, 175 Ky. 68—15 aJ. p 1064 note 
64 Cb] (1). ^ 

(2) The court*s power to Issue the 
writ is more or less dlscretionary.— 
Meredith v. Sampson, 126 S.W.2d 124, 
277 Ky. 263. 

(3) The court'8 Jurisdiction to Is¬ 
sus prohibitlon is not dependent up- 
on the amount In controversy when 
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general control of inferior jurisdictions.^i The 
court of appeals has jurisdiction over appeals from 
the Circuit courts, where the title to land, the 
right to an easement therein, or the right to enforce 
a statutory lien thereon is directly involved,82 


regardless of the amount in controvcrsy.** No ap- 
peal can be taken directly to the court of appeals 
as a matter of right from a judgment for the re- 
covery of money or personal property, or any in- 
terest therein, or to enforce any lien thereon, if the 


publlc funds are involved.—^Meredith 

V, Sampson, supra. 

(4) Jurisdiction to issue a writ 
must be determined on the basis of 
the allegations of the petition.—Old 
Blue Ribbon Distillers v. Holbert, 125 
S \V'.2d 253. 276 Ky. W7—^Pinkleton v. 
Lueke. 95 S.W.2d 1103, 265 Ky. 84. 

(5) The court will not issue the 
writ unless the inferior court is act- 
ing or threateningr to act outside its 
Jurisdiction. unless there is no oth- 
er remedy available, and unless great 
and irreparable Injury wlll resuit if 
the writ does not issue.—^Auto Fi- 
nance & Sales Co. v. Northcutt, 126 
S-W.2d 456. 277 Ky. 274—Old Blue 
Ribbon Distillers v. Holbert, 125 S. 

W. 2d 253. 276 Ky. 6«7—Partin v. Gil- 
bert, 120 S.W.2d 667. 276 Ky. 19— 
Lincoln Buildlng & Loan Ass*n v. 
Humphreys. 118 S.W.2d 736. 274 Ky. 
359 —Old Blue Ribbon Distillers v. 
Caldwell, 116 S.W.2d 663, 273 Kv. 378 
—Northern States Contracting Co. v. 
Swope. 111 S.W.2d 610. 271 Ky. 140, 
appeal dismissed Anderson v. North¬ 
ern States Contractingr Co.. 59 S.Ct. 
143. 806 U S. 666. 83 L Ed. 857. Brown 
v. Swords-McDoug''! Co., 59 S.Ct. 144, 
305 U.S. 566, 83 LEl. 357, and Knoz 

V. Massachusetts Bonding & Insur¬ 
ance Co.. 59 S.Ct. 144. 305 U.S. 566. 
83 LEd. 367—^Pinkleton v. Lueke, 96 
S.W.2d 1103. 266 Ky. «4—Perry v. 
Bingham, 95 S.W.2d 1099, 265 Ky. 
133—Goodenough v. Kentucky Pur- 
chasing Co., 45 S.W.2d 451. 241 Ky. 
744—Allon v. Bach. 26 S.W.2d 43. 233 
Ky. 501—Clapp v. Sandidge, 20 S. 

W. 2d 449. 230 Ky. 694—Potter v. 
Gardner. 1 S.W.2d 587. 222 Ky. 487 
—Henry v. Harris, 298 S.W. 690, 
221 Ky. 238—^Tompklns v. Mannlng. 
265 S.W. 830. 206 Ky. 327—Natural 
Gas Products Co. v. Thurman. 265 
S.W. 475, 205 Ky. 100—Scott v. 
Mounts, 243 S.W. 878, 195 Ky. 678— 
Lakes v. Goodloe, 242 S.W. 632, 195 
Ky. 240—Commonwealth v. Car- 
mackle, 232 S.W. 644. 192 Ky. 171— 
Western OU Reflning Co. v. Wells. 
201 S.W. 473, 180 Ky. 32—16 C.J. p. 
1064 notes 64 [b] (2)-(4). 

(6) The court of appeals will Is¬ 
sue prohibition agalnst a court In¬ 
ferior to the Circuit court only where 
the inferior court is proceeding er- 
roneously within its Jurisdiction, fol- 
lowed ' by irreparable injury for 
which there is no adequate remedy at 
Is-w. by appeal, or otherwise.—^Bl- 
Ilott V. Hamilton. 124 S.W.2d 601, 
276 Ky. 348—Wilson v. Cooper. 60 S. 
W.2d 369. 249 Ky. 182. 


(7) Where the Circuit court has 
exclusive Jurisdiction to issue pro¬ 
hibition to a court inferior to it, the 
court of appeals has no power to do 
so.—^Blliott V. Hamilton, supra. 

(8) Jurisdiction of Circuit court 
to issue prohibition against courts 
Inferior to it, see infra S 376. 

Boolaratory Judgment aotlon 
Under its origlnal jurisdiction con- 
ferred by the constitution. the court 
of appeals has no right to entertain 
declaratory Judgment actions, as by 
treating a response, liled by a Judge 
of the Circuit court opposing dis- 
missal of prohibition proceedings 
against him. as an orlginal petition 
for a declaratory Judgment.—WaJz 
V. Northcutt. 129 S.W.2d 124. 278 
Ky. 616. 

8L Ky.—^Union Trust Co. v. Gamett. 
72 S.W.2d 27. 254 Ky. 57.3—De¬ 
partment of Public Welfare of 
Kentucky v. Polsgrove, 53 S W.2d 
341, 246 Kv. 159—C*»pp v. S'nd- 
idge, 20 SW.2d 449. 230 Ky. 594— 
Natural Gas Products Co. v. Thur¬ 
man. 266 S.W. 475, 205 Ky. 100. 

15 C.J. p 1065 note 55. 

3jimttat*ons ou ortgliuil Jizisdletioa 

(1) Court of appeals exercises or¬ 
iglnal Jurisdiction only when inferior 
tribunal proc^eded against is acting 
without Jurisdiction oi* is erroneous- 
ly exercising Jurisdiction and where 
irreparable injury will follow without 
adequate remedy.—^Prain v. Apple- 
gate, 40 S.W.2d 274, 239 Ky. 606. 

(2) The court of appeals will not 
Issue process to control actlon of 
Circuit courts, except upon ground 
that Circuit court is proceeding or 
about to proceed outside of and be- 
yond its Jurisdiction, or that, al- 
though Circuit court is acting with¬ 
in its Jurisdiction, great and irre- 
I>arable injury will resuit to appli¬ 
cant, and there is no other remedy 
open to him.—Swartz v. Caudill. 130 
S.W.2d 80. 279 Ky. 206. 

(3) Only when no other adequate 
remedy exists to prevent a miscar- 
riage of Justice will the court of 
appoals assume Jurisdiction In origi- 
nal proceeding and exerclse super- 
visory control over inferior court by 
orlginal writ.—Old Blue Ribbon Dis¬ 
tillers V. Holbert, 125 S.W.2d 253, 
276 Ky. 687—City of Bowllng Green 
V. Milliken, 77 S.W.2d 777, 267 Ky. 
245. 

(4) If the Circuit court should un- 
dertake to alter or set aside its Judg¬ 
ment after it has become final. bas- 

613 


ed cxclusively upon record that was 
before it when Judgment was enter- 
ed, it would bo attemptlng to do 
something which had passed beyond 
its Jurisdiction, and process would 
issue from court of appeals to pre¬ 
vent such action.—Swartz v. Caudill» 
supra. 

Only Inferior eonrts, not adminis¬ 
trativa bodias, are Included In the 
term "inferior Jurisdictions;" the 
court can issue writs relatlng only 
to the actions of Judiclal or quasi- 
Judiclal officers.—0’d Blue Ribbon 
Distillers v. Caldwell. 116 S.W.2d 653, 
273 Ky. 378—Payne v. Kentucky R, 
Commission, 287 S.W. 560, 216 Ky. 
188—Maynard v. Workmen*s Com- 
pensation Board, 276 S.W. 812, 210 
Ky. 708—16 C.J, p 1064 note 54 [bj 

(5), p 1065 note 55 [a], [b]. 

Patltlon hald to saak ‘^spadal con¬ 
trol” 

Petition seeking writ of manda¬ 
mus to provent workmen*8 compensa- 
tion board from reviewing an award, 
is a petition for special control, not 
within the Jurlrdlctlon of the court 
of appeals.—^Ma^nard v, Workmen^s 
Compensatlon Board, supra. 

82. Ky.—^Laurei County v. Huhbard, 
92 S.W.2d 359, 263 Ky. 381—Flcke 

V. Board of Trustees of Erlanger 
Consol. Graded School Dlst., 90 S. 

W. 2d 66. 262 Ky, 312—Sim v. Blsh- 
op, 197 S.W. 625, 177 Ky. 279. 

X5 C.J. p 1066 note 68. 

Tax bm hald statutory Usu 
Ky,—City of RIchmond v. Shackel- 
ford, 220 S.W. 758, 187 Ky. 789. 

Shxit hdd not ono to anforoa statn- 
tozy Uen 

Ky,—^Durham v, Taylor, 117 S.W.2d 
610, 273 Ky. 603—^Muntz v. Mastin, 
47 S.\V.2d 515, 242 Ky. 694. 

Whvrm defendant dld not assart 
title in Itself, but defended on 
ground that plaintifiCs did not have 
title at date of alleged injuries to 
land, the case was not within the 
appellate Jurisdiction of the court of 
appeals as "involving title to land." 
—^Norfolk & W. Ry. Co. v. Harmon. 
129 S.W.2d 994, 279 Ky. 9. 

83. Ky.—^Flcke v. Board of Trustees 
of Erlanger Consol. Graded School 
Dist., 90 S.W.2d 66, 262 Ky. 312— 
Muntz V. Mastin, 47 S.W.2d 515, 
242 Ky. 694—^Hatfield v. Riohmond, 
197 S.W. 654, 177 Ky. 183—Sim v. 
Bishop. 197 S.W. 626» 177 Ky. 
279. 

16 aJ. P 1066 note 69. 
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value in controvcrsy is less than five hundrcd dol- 
lars, txdusive of intcrcst and costs,** There is no 
appeal of right to reverse a judgmcnt granting a 
divorce,^2» or punishing for contempt;®® nor from 
any order or judgment of a county court,S7 except 
in actions for the division of land and allotment 
of dowcr;*8 nor from any order or judgrmcnt of 
the qiiarterly, police, fiscal, or justices’ court;®^ 
nor from any bond having the force of a judg- 
In all other civil cases the court of appeals 
has appellate jurisdiction over the final orders and 
judgmcnts of the Circuit court,provided the court 
may grant |in appeal when it is satisfied from an 
examination of the record that the ends of justice 
require that the judgment appealed from should be 
reversed, or when the construction or validity of a 
statute or the construction of the constitution is 
involved, if the value of the amount or thing in con- 
troverSy, exclusive of interest and costs, is as much 
as two hundred dollars.^^ 

§ 376, -Circtut Courts 

The Circuit courts of Kentucky ha ve such appellate 
Jurisdiction as is vested in them by statute. 


The Circuit court has such appellate jurisdiction 
over inferior courts as is vested in it by statute.53 
Review of proceedings of inferior courts generally 
is considered in § 264 supra. 

In a proper case, the circuit courts have jurisdic¬ 
tion, w'hich in some circumstances is exclusive, to 
issue writs of prohibition against courts inferior 
to them to restrain the inferior courts from act- 
ing beyond their jurisdiction or erroneously with- 
in their jurisdiction.®^ 

§ 377. Louisiana 

Appeals from a judgment on a reeonventlonal or other 
incidental demand are to the court having appellate 
Jurisdiction of the main demand; but If there is no 
right of appeal on the main demand, the appeal is to the 
court having jurisdiction as to the reeonventlonal or in¬ 
cidental demand. Statulnry provision Is made for the 
transfer of cases from the supreme court, when wlthout 
Jurisdiction, to the courts of appeal, and vice versa. 

Under the Constitution of 1921 article 7 § 1, in 
all cases where there is an appeal from a judg¬ 
ment on a reeonventlonal or other incidental de¬ 
mand, the appeal must go to the court having ju¬ 
risdiction of the main demand.® ^ If there is no 


8k Ky.—Gough v. Illinois Cent R. 
Go., 17$ S.W. 449, 166 Ky. 56S. 
AncTiiLt lield anffleient to sive Ju¬ 
risdiction.—^Davis V. Motor Car Pf- 
nance Co., 119 S.WM 881, 274 Ky. 
647. 

Amonnt Ixeld iBsoAdeat to sive 
jurisdiction.—^Mlchael v. Michael. 
137 S.W.2d 864, 277 Ky. 820—Perry 
I<umber Co. v. Oarlen, 69 S.W.2d 829. 
268 Ky. 229. 

as» Ky.—^Hester v. Hester, 179 5.W. 
461, 166 Ky. 644—Steele v. Steele, 
84 S.W. 516, 119 Ky. 466, 27 Ky.U 
126. 

88L Ky.—Adaras v. Gardner, 195 
S.W. 412, 176 Ky. 262. 

87. Ky.—^Hester v. Hester, 179 S.W. 
451, 166 Ky. 544—^lEIendrickson v. 
Beli County Ct.. 7 Ky.L. 660—^Hen- 
drickson v. Bell County Ct., 13 Ky. 
Op. 1004. 

15 CJ. p 1065 note 59. 

88. Ky.—Cochran v. Simmons, 199 
S.W. 66, 178 Ky. 402, donying re- 
hearins 197 8.W. 930, 177 Ky, 662. 

Actiosis to set sdde Judsneiit of par- 
tltion 

Ky.—IXivia v. Cftudill, 92 S.W.2d 62, 
268 Ky. 214. 

89. Ky.—Brown v. Cmxnp, 96 S.W. 
1112, 128 Ky. 685. 29 Ky.l4. 1226. 

16 C.J, p 1065 note 62. 

9a Ky.—Smith v. Commonwealth. 

1 3.W. 483. 8 Ky.U 260. 

91. XTAder s foxmer statute tbe 
court of appeals had in all other 
cases except those speclflcally men- 
tioned, appellate Jurisdiction over the 


final orders and Judsments of all 
courts.—Hieatt v. Settle, 195 S.W. 
420, 176 Ky. 160—16 C.J. p 1066 note 
67, p 1066 notes 70. 71. 

92. Ky.—Goush V, Illinois Cent. R. 
Co., 179 S.W. 449, 166 Ky. 568. 
Amoirnt helA sufiloient to sive ju- 
! risdiction.—Commonwealth v. Bowl- 
ins Green Athletic Ass’n, 268 S.W. 
1088, 207 Ky. 170—Smith v. Dungey, 
199 S.W. 777, 178 Ky. 702. 

Amouat heid iusnfloleat •to sive 
Jurisdiction.—^Burham v, Taylor, 117 
S.W.2d 610, 273 Ky. 603—Perry Lum- 
ber Co. v. Garlen, 69 S.W.2d 329, 258 
Ky, 229—Billlnston v. Billinston, 10 
S.W.2d 816, 226 Ky, 207. 

Juzisdiotioa for one pnzpose Is 
JuxisOiotion for all; hence, where 
tbe court of appeals has Jurisdic¬ 
tion to review an order awardins 
custody of the children in divorce 
proceedings, it can review an award 
of alimony, although the amount 
thoreof is insufliclent of itself to 
give Jurisdiction.—^Hoffman v. Hofl- 
man. 226 S.W. 119, 190 Ky. 18. 

trudes* foxmsr statute no appeal 
could be taken to the court of ap- 
peais from a Judgment for the re- 
covery of money or personal prop- 
erty, if the value in controversy was 
less than two hundred dollars. exclu¬ 
sive of interest and costa—^Terry v. 
Johnson. 105 Ky, 760, 49 S.W. 767, 
20 Ky.L. 1662—16 C.J. p 1065 note I 
56. ! 

9b. Ky.—Ganrett v. Creekmore. 121 
Ky. 260. 89 S.W. 166, 28 Ky.Ii. 211 
—njeflerson County v. Young, 86 
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S.-W. 985, 120 Ky. 456, 27 Ky.L. 849 
—^Hendrickson v. Bell County Ct., 
7 Ky.L. 660. 

94. Ky.—BHiott V. Hamllton, 124 

S.W.2d 601, 276 Ky. 343—Perry v. 
Bingham, 96 S,W.2d 1099, 265 Ky. 
133—Stumbo v. Clark, 73 S.W.2d 
8, 255 Ky. 287—Goodenough v, 
Kentucky Purchaslng Co., 45 S.W. 
2d 461, 241 Ky. 744—Scott v, 

Mounts, 243 S.W. 878, 195 Ky. 678 
—Commonwealth v. Carmackle, 232 
S.W. 644, 192 Ky. 171—-Reese v. 
Lawless, Ky., 4 Blbb 394. 

95. La—Opelousas St. Landry Bank 
& Trust Co. V. Fontenot, 137 So. 
339, 173 La. 430—Gentllly De- 
velopment Co. v. Carabajal, 123 So. 
825, 168 Ia. 786, followed in 121 So. 
214, 10 Iia.App. 126—^Klump v. 
Fontenot. 119 So. 66, 167 La. 327, 
transferred, see Klumpp v. Fon¬ 
tenot, 122 So. 608, 11 LaApp. 27— 
Barker v. Houssiere-Iiatreille 011 
Co., 112 So. 416, 163 La. 665—Puyo- 
let V. Gehrke, 76 So. 998, 141 La. 
935—^Mitcham v. Mitcham, App., 
160 So. 145, transferred, see, Sup., 
173 So. 132—^Hinckley v. Cauley, 
186 So. 126, 17 La.App. 388—Wil¬ 
liams v. Anderson, 5 LaApp. 829. 

15 aJ. p 1072 notes 64, 65. 

wnt of segueirtxatlou belng mere- 
ly a remedy in ald of a prlncipal de- 
znand, an appeal on a demand to have 
such writ sustained follows the ap¬ 
peal on the demand in ald of which 
the writ issued.—A. Baldwin & Co, v. 
McCaln. 106 So. 469. 159 La. 966. 
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right of appeal on the main demand, the appeal lies 
to the court having jurisdiction of the reconvention- 
al or incidental demancL^s 

Transfer of causes. Under provisions of Gen¬ 
eral Statutes 1932 § 1427, Acts 1912 No. 19 § 1, 
which have been held constitutional,»^ if the su¬ 
preme court finds that a cause, properly within the 
appellate jurisdiction of the courts of appeal, has 
been erroneously appealed to the supreme court, 


instead of dismissing the appeal, it will gcncrally 
transfer the cause to the proper court of appeal,^* 
especially where there is no doubt of the appellate 
jurisdiction of the court of appeal,as where the 
amount or value in dispute is bclow the amount re- 
quired for the jurisdiction of the supreme court, 
and is within the jurisdictional amount of the 
court of appeal,! or where, although the amount 
is apparently within the supreme court's jurisdiction, 
it was manifestly inflated for that purpose.^ This 


ozdar for resale 

Where value of property Involved 
in partitlon actlon' was within su¬ 
preme court's Jurisdiction, court like- 
wise had Jurisdiction of appeal from 
order for resale.—Gentllly Develop- 
ment Co. v. Carbajal, 123 So. 325, 168 
La. 786. followed in 121 So. 214, 10 
La.App. 125. 

•Xlilrd opposltion and Interventlon. 
Is incidental demand within nile that 
Jurisdiction of appeal thorein lies 
to court having Jurisdiction of main 
controversy.—^Williams v. Anderson, 
5 lia.App. 339. 

SemaiLd not ia xecoaventloa 
lA—De Brueys v. Burns, 81 So, 269, 
144 La. 707. 

As affected by amount Involved see 
infra § 381. 

96. La.—^Hlnckley v, Cauley, 136 So. 
126, 17 La.App. 388. 

Xf mala demaad la wlthdrawa, 
ahaadoaed, oz diaposed of in such 
manner that 'no controversy ezists 
with roference to it, the incidental 
demand becomes the main demand, 
and the appeal will lie to the court 
havinsr Jurisdiction of the main de¬ 
mand as thus created.—^Hinckley v. 
Cauley, supreu 

97- La.—Walker v. Superior Brass 
& Copper Foundry Co., 94 So. 139, 
152 Ia. 626—Succession of Huxen, 
88 So. 687, 149 La. 61. 

98. La.—Baker v. Duson, 188 So. 40, 
392 La. 391, transforred, see 189 
So. 510—Madison v. Prudenilal Ins. 
Co. of America, 181 So. 871, 190 
La. 103—M. Fdwards Co. v. 
Hano, 177 So. 691, 188 La. 632— 
Reeves v. Globe Indemnity Co. of 
New York, 162 So. 724, 182 La. 
905—Bacher v. E^auss, 164 So. 
733, 179 La. 675, transferred, see 
App., 169 So. 766—Larroux v. Lar- 
roux^s Heirs, 117 So. 727, 166 La- 
585, transferred, see 126 So. 462, 12 
La.App. 498—Oden v. Zachery, 111 
So. 463, 162 La. 1083—^Larrabee v. 
Landry, 101 So. 316, 166 La. 939— 
Walker v. Superior Brass & Cop¬ 
per Foundry Co., 94 So. 141, 162 
lia. 630—^Landry v. Gonzales, 77 So. 
287, 142 La. 677—^In re George Sar- 
py & Co., 69 So. 991, 131 La. 565. 

15 CLJ. p 1071 note 28, p. 1147 note 
77- 


Xf It appeazs that case may be 
within appellate Jurisdiction of the 
court of appeal, it will be transfer¬ 
red from supreme court to that tri¬ 
bunal. but with no predetermination 
of question of its Jurisdiction.—In re 
Aztec Land Co., 81 So. 382, 144 La. 
889. 

Supreme court will notlee its want 
of Jurisdiction on its own motion, 
and ordor a cause transferred to the 
court of appeal.—Fullerton*s Succ., 
38 So. 161, 114 La. 227—Netter v. 
Hegido. 37 So. 620, 113 La- 723. 
Fartlal transfer 

Where case Involving’ homestead 
exemption of which supreme court 
has exclusive appellate Jurisdiction 
is brought to it on appeal, such £s- 
sue having been disposed of, leav- 
ing other matters as to which ap¬ 
peal should be returned to a court 
of appeal, supreme court will order 
such transfer under Act 1912 No. 
19, for a review of Judgment as to 
other matters.—Green v. Kettler, 80 
So. 694, 144 La, 374. 

Orimlnal distzlot court for pazlsh 
of Orleans is not a court of appeal 
within the meaningr of this rule, 
since it is primarily a court of origi- 
nal Jurisdiction. although it has lim- 
ited appellate Jurisdiction of cases 
tried before recorders' courts.—State 
V. Ginalva, 115 So.'671, 672, 166 La. 
304. 

Transfer of causes generally see in¬ 
fra SS 602-521. 

99. Lfiu—^Bacher v. Krauss, 154 So. 
733, 179 La. 675, transferred, see 
App., 159 So. 766. 

1. La.—^Baker v. Duson, 188 So. 40, 
192 La. 391, transferred, see 189 
So. 610—Gaillardanne v. Locascio, 
162 So. 69, 182 La. 539—^Klump v. 
Fontenot, 119 So. 66, 167 La, 827, 
transferred, see Klumpp v. Fon¬ 
tenot. 122 So, 603, 11 La.App. 27— 
Godehaux v. Stille, 118 So. 481, 
167 La. 1—Gosserand v. City of 
Gretna. 118 So. 122, 166 Iia. 1028, 
transferred, see 121 So. 208, 9 La. 
App. 664—Vidalia Bank & Trust 
Co. V. Purcell, 112 So. 726, 163 La. 
796—^Nelson v. Continental Asphalt 
& Petroleum Co., 102 So. 683, 157 
La. 491—Crowell & Spencer Lum- 
ber Co. v. Lynch, 101 So. 797, 167 
Xj6u 21—Succession of Braughn, 101 
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So. 217, 156 La. 843—Claverie v. 
Lorenz, 100 So. 427, 156 La. 285— 
0*Shee v. Chaudoir, 97 So. 796, 154 
La. 617—State ex rei. Meriwether 
V. City of Shreveport, 91 So. 678, 
151 La. 203—State v. Serio & Mes- 
sina, 90 So. 385, 149 La. 1006— 
McMahon v. Bresch, 89 So. 17, 149 
La. 319—^Hook v. Cusimano, 88 So. 
821, 149 La. 281—Anticich v. Mi- 
haljevich, 88 So. 820, 149 La. 278 
—^McDow V. Walker, 86 So. 481, 
147 La. 1025—^Mouton v. Lockport 
Central Sugar Refining Co., 82 So. 
366, 145 La. 348—^Day v. Louisiana 
Central Lumber Co., 81 So. 328, 144 
La. 820—Southern Scrap Material 
Co. V. Liquidating Com’rs of Car- 
ondelet Canal & Navigation Co., 79 
So. 176, 143 La. 647. 

Ctood faith of appeal 
An appeal to the supreme court, 
of which such court has not Juris- 
diction by reason of the amount in¬ 
volved, will not be dismlsscd, but 
will be transferred to the court of 
appeal, where the attomey for appel¬ 
lant files an affidavit, on appellee'8 
motion to dismlss for willfulness, 
stating that the appeal was brought 
in good faith and not for the pur- 
X>ose of delay, and there is no reason 
to believe that the attomey would 
wlllfully impose unnecessary cost on 
his Client by bringing an appeal to 
the wrong court.—Clly of Shreveport 
V. Land, 86 So. 499, 147 La. 1076. 
Amount in despute as aifecting ap¬ 
pellate jurisdiction generally see 
Infta S 381. 

2. Lia.—Guidry v. Breaux, 105 So. 
43, 158 La. 1002, transfeirod 3 La. 
App. 624—Buttner v. Palmisano, 
93 So. 880. 152 La. 687—Lo Cicero 
V. Societa Italiana Di M. B. Cristo- 
foro Columbo, 92 So. 373, 151 La. 
887—^Buck V. Latlmer, 92 So. 372, 
151 La. 883—Cusachs v. Salmen 
Brick & Lumber Co., 80 So. 608, 
144 La. 411—^French v. Trout 
Creek Lumber Co., 74 So. 575, 141 
La. 18. 

15 C.J. p 1071 note 28 Ca]. 
XJtLwazraated allegatlou 
Where the allegatlon made by ap- 
pellants for purposes of appellate 
Jurisdiction, that the amount In¬ 
volved exceeds two thousand dollars 
j is a mere oonclusion, and unwarrant- 
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provision, however, is not compulsory, and the su¬ 
preme court, in its discretion, instcad of trans- 
ferring the cause, may dismiss the appeal.3 Qn 
thc other hand, if a cause, which is within fhe ap¬ 
pellate jurisdiction of the supreme court, is er- 
loncously appealcd to the court of appeal, the lat- 


ter court should not dismiss the appeal, but should 
transfer the cause to the supreme court,^ as where 
the amount in dispute exceeds the court of appears 
jurisdiction and is within the jurisdiction of the su¬ 
preme court,5 although the jurisdiction of the court 
of appeal was not questioncd,® or although one 


ed by the facts and circumstances. 
the appeal will be transferred to the 
propcr appellate court.—Poster v. 
Peet. 02 So. 311, 151 La. 718. 

3. La.—^Landry v. Gonzales, 77 So. 
287. 142 La. 577. 

Wharo appeal U fllirml s s ed 
Where appellant permitted juds- 
ment of court of appeal, dismisslng 
appeal for want of jurisdiction to 
becoxne final, supreme court, on ap- 
jMal from district court, could not 
transfer case to court of appeal, but 
the appeal will be dlsmissed.—Peuch- 
eu V. W. D. Haas & Co.. 129 So. 531, 
170 I-a. $23—^Munts v. Jefferson TL 
Ca, 38 So. 580, 114 hau 850. 

Holding* case sabjsofe to zlglit of 
taransfer 

Where an appeal is improporly 
talcon to the supreme court because 
the amount Involved is below the 
jutisdiction of such court. It will be 
held for ten days subject to appel- 
lant*8 rlght to transfer to the court 
of appeals, and, in default of its ez- 
ercise of such right, the case will 
be dismissed.—Huston Zce, etc., Co. 
V, Gulf Compress Co., 45 So. 395. 120 
La. 474. 

«. La.—Soniat t. Clesi, 115 So. 644, 
165 La. 426, transferred. 8 La.App. 
209—L»eche ex rei. Moore v. U. S. 
Pldelity d: Guaranty Ce.. App., 1S8 
So. 197—Lesaronc v. Hiram Walk- 
er, Inc., App., 1S2 So. 341—Rich- 
ardson v. Charles Kirsch & Co„ 
App., 17$ So. 631, transferred, see 
187 So. 1. 101 La. $S1. transferred, 
see 189 So. 146, rehcarlng denied 
18$ So, G21—^ZluaenLu.^y v. Board 
of Com'rs for St TJunmany Drain- 
age Dist No. 2, App., 178 So. 637. 
transferred. sce 182 So. 719. 1$0 Lo. 
694—General Motors Tnick Co. ‘of 
Louisiana v. Caddo Transfer & 
Warehouse Co., App., 172 So. 178, 
transferred. sce 179 So. 843. 183 
La. 629—^Burke v. Mayor and 
Board of Trustees, City of New 
Iberia. App., 171 So. 425—Gaar, for 
Use and Benefit of Glover, v. King, 
App., 171 So. 116—Kaufman v. H. 
G. Hili Stores, App., 158 So. 605, 
annulled 159 So. 745—^Faust v. i 
Hill-Powers Pinance Corporation. 
App., 142 So. 296, transferred, see 
161 So. 68. 178 La. 170—Jones v. 
King, 125 So. 478, 12 La.App. 96— 
Clsrke v. Bandolin, 6 Lia.App. 564 
—State ex rei. John Scott v. Rat- 
clllt 6 La.App. 412—Louisiana 
State Rlce MUUng Co. Homsby. 


2 La.App. 584—Succession of Har- 
riss, 2 La.App. 155. 

15 C.J. p 1147 note 77. 

Court cf appeal doos not have dls- 
cratlon of determlning whether the 
case should be transferred or the ap¬ 
peal dlsmissed after finding that the 
case is within the jurisdiction of the 
supreme court—Soniat v. Clesi, 116 
So. 644, 165 La. 426, transferred, see 
8 La.App. 209. 

Snol api^eal is not necassazy to au- 
thorixo a transfer, and supreme court 
should exercise jurisdiction notwith- 
standing fact that another appeal 
was taken simultaneously to court of 
appeal.—GentlPy Development Co. v. 
Carbajal, 123 So. 326, 168 La. 786, 
followed in 121 So. 214. 10 La.App. 
125. 

Motlon to transfer appeal from dis- 
missal of suit for dsfamation of 
character, not within jurisdiction of 
court of appeal. to supreme court 
will prevail ovor a motion to dis¬ 
miss the appeal, and should be grant- 
ed.—^Hepting v. Durand, 126 So. 671, 
12 Iia.App. 539. 

Appeal taken in goed fatth 
La.—Soniat v. Clesi, 115 So. 644, 165 
La. 426, transferred, see 8 La.App. 
209. 

6. La.—Rusillion v. Papanla, App.> 
189 So. 513—G*lmore v. Rachel, 
App., 188 So. 428—Jones v, Metro¬ 
politan Life Ins. Co., App., 180 So. 
181—Richland State Bank v. Brock, 
App., 177 So. 454—Rockefeller v. 
Bggleston. App., 177 So. 124—H. A. 
Bauraan, Inc. v. Tllly, App., 176 So. 
489, transferred, see 177 So. 657, 
188 La. 631—Dessalles v. Tichenor, 
App., 171 So. 147, transferred. see 
173 So. 807. 186 La. 1101—Noel Es- 
tate V. Louisiana Oil Rsflning Cor¬ 
poration, App., 170 So. 272. trans¬ 
ferred. see 175 So. 744, 188 La. 45 
—Carlock v. Kusin, App., 167 So. 
459—^First Nat. Bank v. Jones. 
App., 161 So. 54, transferred, see 
172 So. 165, 186 La. 269—Succes¬ 
sion of Scbneidau, App., 157 So. 
137, transferred, see 162 So. 196. 
182 La. 613—First Nat. Bank v. 
Louisiana Tax Cammission, App., 
153 So. 345—^Liner v. Authement, 
App., 150 So. 71, rehearing refused 
152 So. 115, transferred, see 162 
So. 7. 182 La. 342—T. A. Pittman, 
Inc., V. Crescent City Plumbing & 
Heating Co., App.. 149 So. 784— 
Brock V. People*s Sav. Bank & 
Trust Co., App., 148 So. 460—^Du- 
buisson & Dubuisson v. St Landry 
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Bank & Trust Co. of Opelousas, 
App., 142 So. 260—^Ducre v. Milner, 
App., 141 So. 617, annullirg 140 So. 
158, rehearing denied 142 So. 618, 
set aside 14 i So. 610. 175 La. 897, 
conformed to, App., 146 So. 734, re¬ 
hearing denied 146 So. 734—^W. K 
Henderson Iron Works & Supply 
Co. V. Meriwether Supply Co., 140 
So. 238, 19 La.App. 324—Succes¬ 
sion of Ducre, 139 So. 665, 19 La. 
App. 674—Bywater v. Enderle, 139 
So. 84, 19 La.App. 417—Prater v. 
Porter, 133 So. 473, 16 La.App. 45 
— ^Roe V. Maniscalco, 131 So. 607, 
15 La.App. 281—^Vlllomeur v. 
Woodward, 130 So. 366, 14 La.App. 
597, transferred, see 132 So. 361, 
171 La. 831, transferred, see 134 
So. 111, 16 La.App. 535—^Hunley v. 
Ascani. 129 So. 164, 14 La.App. 95, 
followed in Bussey v. Barl'4eaux, 
129 So. 167, 14 La.App. 82, trans¬ 
ferred, see 133 So. 446, 172 La. 204 
—Jones V. Gleason, 120 So. 101, 9 
La.App. 266, supplemented 120 So. 
703, 10 La.App. 211—Castleberry v. 
Webster-Bossier Lumber Co., 7 La. 
App. 111—Heard v. Monroe Sand 
& Gravel Co., 6 La.App. 362— 
Campbell v. Wlse, 6 La.App. 194, 
301—Sahaumburg v. Grishman, 2 
La.App. 36. 

Coonsel for all parties joiulug In. mo- 
tlon 

Where counsel for all parties liti¬ 
gant in receivership p^^oceedings 
joined in written motion for trans- 
ferring appeal to supreme court 
averring that amount of fund to be 
distributed by receivers exceeded ju- 
risdictional amount of court of ap¬ 
peal, court of appeal, pursuant to* 
statutory provlslons, would transfer 
appeal to supreme court.—In re Rus- 
ton Creamery, La.App., 174 So. 216. 

Dlsmissal and not transfer 

Appeal to court of appeals from 
interlocutory judgrment, dlsmissing 
suit for more than two thousand 
dollars damages for violation of con- 
tractual obligation as to all except 
one of several items, should have 
been dismissed, instead of being 
transferred to supreme court no ap¬ 
peal lying from such judgment— 
Kaufman v. H. G. Hili Stores, La. 
App., 159 So. 746, annuUlng 15$ So. 
605. 

6L Lia.—^Bussey v. Wise-Miller, 129 
So. 166, 14 La.App. 104, trans¬ 
ferred, see 138 So. 443, 172 La. 
198, followed in Bussey v. Barll- 
leaux, 129 So. 167, 14 La.App. 82. 
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appeal in the case had been taken to the supreme 
courtJ However, the supreme court ordinarily 
will not assume jurisdiction in such a case in the 
absence of an order in the record of the court of 
appeal transferring the cause;* but if the court of 
appears want of jurisdiction is not raised in that 
court and the case is manifestly appealable to the 
supreme court, the latter court, in view of its au- 
thority under the constitution art 7 ^ 11 and 25, 
xnay order the cause transferred to the supreme 
court.9 

g 378 . - Supreme Coiu± in General 

The constitution expressiy provides for the cases In 
which the supreme court has appellate, orlglnal, and 
supervisory Jurisdiction; and for the certlfylng of cases 
from courts of appeal to the supreme court. 

Under the express provisions of the Constitution 
of 1921 article 7 § 10, and similar provisions in 
prior constitutions, the supreme court has appel¬ 
late jurisdiction in civil suits,i<^ where the amount 


in dispute exceeds a given sum, as explained infra 
§ 381, except that it has no appellate jurisdiction, 
irrespective of the amount involved, in suits for 
damages for physical injuries to, or for the death 
of, a person,!^ or for other damages sustained by 
such person or his heirs or legal representatives, 
arising out of the same circumstances nor does 
its appellate jurisdiction extend to any suit for com- 
pensation under any state or federal Workmen^s 
Compensation Law,^^ or employeris liability act.^^ 
The supreme court has no appellate jurisdiction in 
cases in which such jurisdiction is exclusively vest- 
ed in the courts of appeal,^5 or in district courts.^* 

The supreme court has appellate jurisdiction, un¬ 
der the provisions of article 7 § 10, of all suits for 
divorce or separation from bed and board, and all 
matters arising therein;^'^ of suits involving ali- 
mony;i* of suits for the nullity of marriagc, 
or for interdiction; or of suits involving the tutor- 
ship of minors, or curatorship of interdicts, or the 
legitimacyi® and custody of children, and matters 


transferred, see 133 So. 446, 172 
La. 204. 

7 , La.—Brock v. People's Sav. Bank 
& Trust Co., App., 148 So. 460. 

Bi La.—^In re Land Development Co., 
88 So. 118, 148 La. 925. 

9. La.—State ex rei. Guillot v. Cen¬ 
tral Bank & Trust Co., 79 So. 857, 
14S La. 1053. 

lOL La.—Aubert v. Bums, 77 So. 

782, 142 La. 895. 

15 C.J. p 1066 notes 78, 79. 

Consest of parties is not sufficient 
to confer appellate jurisdiction on 
the supreme court.—^W. K. Hender- 
son Iron Works & Supply Co. v. 
Hlghouse, 75 So. 729, 141 La. 803. 

As to rearistratloiL of votexs 

(1) In a suit involving: the regris- 
tration of voters, the supreme 
court's appellate jurisdiction is lim- 
ited to cases in which the contest is 
as to educalional and property qual- 
Ifications and the g^andfather clause. 
—^Aubert v. Guyol, 77 So. 785, 142 
IjO. 901—^Aubert v. Rhody, 77 So. 784, 
142 La. 900—^Aubert v. Bums, 77 So. 
782, 142 La. 895. 

(2) Wbere tbe issue in mandamus 
proceedings by a voter to compel the 
relnstatement by the regristrar of 
voters of his name on the regristra- 
tion roll was merely one of fact as 
to whether his changre or removal 
of residence was beyond the precinct 
in which he was regristered, the su¬ 
preme court would have no Jurisdic¬ 
tion of an appeal from the decision 
of the district court for the parlsh 
of Orleans.—^tate ex rei. Kahn v. 
Bell, 86 So. 657, 157 La. 72. 

Bvit agraiast snxety on. shasUrs of- 
^lelal bond to compel surety to j>ay 


judgmient in excess of two thousand j 
dollars agrainst sheriff for dama^er 
for death of prisoner in sherliTF 
custody was a suit for recovery un¬ 
der a bond and arose **ex contractu" 
and not ‘*ex delicto," and hence judgr- 
ment in suit on bond was appealable 
to supreme court, particularly where 
all Issues in suit agrainst sheriff were 
disposed of and sheriff was no longr* 
er a party.—^Leche ex reL Moore v. 
U. S. Pidellty & Guaranty Co., La. 
App., 188 So, 197. 

11. La.—^Aetna Life Ins. Co. v. De 
Jean, 164 So. 831. 183 La. 529. 
transferred, see Aetna Life Ins. 
Co. y. Dejean, 167 So. 864, affirmed 
Aetna Life Ins. Co. v. De Jean, 
171 So. 450, 185 La. 1074—Reeves 
V, Globe Indemnity Co. of New' 
York, 162 So. 724, 182 La. 905— 
Walker v. Superior Brass & Cop- 
per Foundry Co., 94 So. 139, 152 
La. 630. 

Suit aguinst inaurer 

The supreme court is wlthout ju¬ 
risdiction of appeal in suit for in¬ 
juries ag;ainst liability insurer, as 
agfainst contention that suit was for 
indemnity on a contract of Insurance 
and was not founded on a tort by In¬ 
surance carrier.—^Reeves v. Globe 
Indemnity Co. of New York, 162 So. 
724, 182 La. 905—Metropolitan Cas- 
ualty Ins. Co. of New York v. Bow- 
don, 159 So. 894, 181 295. 

Amount in dispute as affectincr ju¬ 
risdiction grenerally see infta S 381. 

12. La.—Metropolitan Casualty Ins. 
Co. of New York v. Bowdon, su¬ 
pra. 

13» La.—Clementlne v, RitcUe, 99 
So, 218, 156 La, 268. 
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14, Suit for eoms^onsation. 

The supreme court has no juris- 
liction of suits for compensation un- 
ier any Bmployers' Liability Act, 
where the appeal was erranted after 
the adoption of the constitution ir¬ 
respective of tho amount involved, 
and the proper court of appeal has 
jurisdiction.—^Walker v. Superior 
Brass & Copper Foundry Co., 94 So. 
141, 152 La. 630. 

15. La.—Bunol v. Bunol, 122 So. 121, 
168 La. 391. 

Appellate Jurisdiction of courts of 
appeal see infra S 379. 

IBL La.—Oberly v. Calcasieu Parlsh 
School Board, 77 So. 600, 142 La. 
788. 

Xu suits involviuff dvll or politloal 
zl^hts, such as the relnstatement of 
a chlld excluded from a school, ap¬ 
pellate jurisdiction is conferred on 
the district courts, and not on the 
supreme court—Oberly v, Calcasieu 
Parlsh School Board, supra. 

Appellate Jurisdiction of district 
courts see infra S 380. 

17. La.—State ex rei. Subervllle v. 
Judg:es of Court of Appeal, 14 So. 
118, 45 La.Ann. 1319. 

15 C.J. p 1067 notes 81-83. 

18. La.—State v. Edrin^ton, 78 So>. 
751, 143 La. 504. 

Vhis proTlsioii is ffdueral law 
which must yield to art 7 I 54. pro- 
vidinfiT that appeals from juvenile 
court shall be allowed on matters of 
law only.—State v. Bdring:ton, supra. 

19. La.—Succession of Mingro, 78 
So. 665, 143 La. 298. 

Suit involvinCT legrltlmacy of chll» 
drsiif withln such constltutional pro- 
vision glving supreme court appel- 
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§ 378 

of adoption and cmanicipation. Its appellate ju- 
risdiction also cxtends, irrcspective of the amount 
involvcd, to cases involving homestcad cxemp- 
tions,20 notwithstanding other issues are also in- 
volved in which thc valuc or amount in contest 
docs not cxcced two thousand dollars.^^ 

The supreme court has jurisdiction to interpret 
its own decrees, and its interpretation is final .22 In 
all civil and probate cases where the supreme court 
is given appellate jurisdiction, the appeal shall be 
both on the law and the faets, but under article 7 
§ 54, it has jurisdiction of appeals from a juvenile 
court on matters of law only.^s 

The appellate jurisdiction of the supreme court, 
under article 7 § 10, also extends to criminal cases 
on questions of law alone, whenever the penalty 


of death, or imprisonment at hard labor may be 
imposed;24 or where a fine exceeding three hun- 
dred dollars,25 or imprisonment exceeding six 
months,26 is actually imposed, A proceeding to for- 
feit an appearance bond, in a criminal case, is a 
criminal proceeding, and the nature of the offense 
charged against accused is determinative of the 
right to appeal to the supreme court from the 
judgment of forfeiture.^7 Two separate judg- 
ments of conviction, in neither of which the su¬ 
preme court has appellate jurisdiction, cannot be 
combined to invest it with jurisdiction.^* 

Under article 6 § S of the constitution, the su¬ 
preme court is also given appellate jurisdiction of 
suits against the railroad commission to test the 
validity of regulations which it has adopted,** 


late Jurisdiction refers to a suit in 
which lesitimacv is matter in con¬ 
test.—Smith V. Shehee, 143 So. 338, 
175 ha. 394, answers conformed to. 
App., 143 So. 339. and amended 144 
So. 750. 

Oozveetloa of death reoord 
Mandamus proceedinsr to compel 
board of hoalth to correct record 
of death of petitioner *8 mother. er- 
roneously describinsr her aa colored. 
althoufh petitioner alleges that er¬ 
ror affects validity of his marziage 
and legitimacy of his children, is 
not within supreme courfs jurlsdic- 
tion. as a suit involving legitimacy. 
cr otherwise.—State ex rei. Thurber 
V. Board of Hsalth of City of New 
Orleans, 9$ So. 833. 153 ha. 988. 

aO. Lta.—Succession of Harper, 181' 
Sa 18. 1C3 I*a. 65—Green v. Ket- 
tler. 80 Sa. 694. 144 ha. 374— 
Green v. Traylor. 77 So. 127, 142 
ha- 492—Gaar, for the Use and 
Benefit of Glover v. King, App.. 171 
S>. 1X5—Jones v. King, 225 So. 478, 
12 Ia.App. 98. 

25 CJ. P 1M7 note fl. 

Caoo involves homestead eocamp^ 
tlon, within supreme court '8 Juris¬ 
diction when one party claJms bene¬ 
fit thereof.—Murff v. HatcIiiX. 131 So. 

. 194. 171 ha. 419. 

**McfBieBtead eausapOon’* 

( 1 ) **Home 8 tead exemption" with¬ 
in constitutional provlsion giving su¬ 
preme court appellate jurisdiction in 
all cases involving homestead ex- 
emptlon is the exemption granted by 
constitution to every head of a fam- 
ily or person having some one de¬ 
pendent on him or ber for support. 
—Succession of Harper, 181 So, 18« 
182 La. 55. 

<2) It does not Include the statu- 
tory one thousand dollar privlleg^ 
granted to wldows and minor chil¬ 
dren in neeessitous cirdumstances.— 
'Succession of Harper, supra. { 


Gazttishiaent pxooeedlag 

Supreme court has Jurisdiction of 
proceeding to garnish Insurance mon- 
ey, clalmed by insured under laws 
exempting homestead and household 
articles from seizure.—Thompson- 
Ritchie & Co. v. Graves. 120 So. 634. 
367 La. 1024. 03 .\.h.It. 1283. 

Aotlons not involving homestead ex- 
emptions 

<1) Aetion by Judgment creditor 
to recover Judgment against debtoi^s 
mortgagee. although depending on 
whether debtor^s homestead was ex- 
empt from Judgment when mortgage 
was fo:eclosed.—Murff v. Ratcliff, 
131 So. 194, 171 La. 419. 

( 2 ) An action to enjoin a consta- 
ble from selling com, hay. and fod- 
der under a writ of sequestration. 
such property being alleged to be 
necessary for the maintenance of 
plaintiff. his family, and stock on 
his homestead. and exempt from sale 
by proeess Under the homestead and 
exemption laws.—Schute v, Hopkins, 
51 So. 1033. 125 La. 911. 

21. Li&—Green v. Kettler. 80 So, 
594. 144 La. 374—Green v. Traylor, 
77 So. 127, 142 La. 492—.Qaar, for 
Use and Benefit of Glover. v. King. 
App.. 171 So. 115. 

Amount in dispute as affecting Ju- 
. risdiction generally see infra S 
381. 

S®. La.—^Baaizer v. Houssiere-Lat- 
reiUe Oll Co^ 112 So. 415, 188 La. 
555. 

Appeal not InvcAving intexpretatiqn 
Where issues presented by appeal. 
the supreme , court being otherwise 
without Jurisdiction. do not involve 
^terpretation by court of its Judg^ 
ment in former case of which In-i 
stant case is branch. the court is 
without Jurisdiction within rulq that; 
when appeal Is branch of first case 
in which supreme court rendered 
iudgment- it'has Jurisdiction in mat¬ 
ter of interpreting its own Judgment» 


—Succession of 'Williams. 102 So. 
411, 157 La. 309. 

Xiiabillty for oosts under a final 
decree on the^erits by the supreme 
court is within the exclusive appel¬ 
late Jurisdiction of the supreme 
court.—Bergeron v. Babin, 125 So. 
318, 12 La.App. 80. 

23. La.—State v. Edrington. 78 So. 
751, 143 La. 504. 

24. La.—State v. Cotton, 110 So. 

480, 162 La. 295—State v. Hunter. 
38 So. 686 , 114 La. 939. 

15 C.J. p 1069 note 8 . 

2 & La.—State v. Cotton, 110 S 9 . 

480, 162 Lia. 295—State v. Martin. 
94 So. 868 , 152 La. 723—State v. 
Keames, 66 So. 894, 136 La. 51. 

28. La.—State v. Cotton, 110 So. 

480, 162 La. 295—rState v. Martin, 
94 So. 368, 152 La. 728. 

15 C.J. p 1069 note 10. 

Zf sentenoe Imposed is below su¬ 
premo oonrt’8 Jnrisdlctlonal limiti, 
and the constitutlonality of the law 
under which defendant was convict- 
ed was sustained, the appeal must 
be dismlssed. unless a tiansfer can 
be granted.—State v. Ginalva, 115 
So. 571. 165 La. 304—State v. Mar¬ 
tin. 94 So. 868, 152 La. 723. 

27. La.—State v. Cotton, 110 So. 
480. 162 La. 295. 

15 C.J. p 1069 note 8 [a]. 

Offensa of oaxxsring weapon oon- 
I cealed, is punishable only by fine or 
1 imprisonment. and supreme court 
has no appellate Jurisdiction as re- 
lates to the offense charged by rea- 
son of the nature or grade of 
offense, and hence none by such rea- 
son as relates to the forfeiture of 
the bond.—State v. Cotton, supra. 

2 a La.—State v. Sanders, 108 S 6 . 
455. 159 La. 958. 

29. Lia.—^Loulslana R. Commn. v. 
Scansas City Southern R. Co.. 81 

: So. 858. 197. La. 450. 

16 C!.J.’.p 1071^note 27. 
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Original jurisdiction, The supreme court, under 
article 7 § 10, has such original jurisdiction as may 
be necessary to enable it to determine questions of 
fact affecting its own appellate jurisdiction in any 
case pending before it,30 and to that end may make 
such orders and decrees as it may deem proper 
in the premises; or it may remand thc case, for the 
purpose of determining the same question but it 
cannot exercise original jurisdiction to pass on the 
merits of a party’s claim or the validity of an ad- 
judication.32 The supreme court also has cx- 
clusive original jurisdiction in ali matters touching 
professional misconduct of members of the bar, with 


5 878 

power to suspend or disbar under such rules as may 
be adopted by the court,33 and in suits for removal 
of judges of courts of record from office, as else- 
where providcd in the constitution. The supreme 
court does not render advisory opinions at the re- 
quest of other dcpartments of the govemment.3^ 

Stipervisory jurisdiction. The supreme court, un¬ 
der article 7 § 10, also has control of, and general 
supervision over, ali inferior courts,^5 even in cases 
in which another court has appellate jurisdiction.®® 
This is a plenary and discretionary power, the ex¬ 
ercise of which depends on each individual action,®^ 


30. La.—Tatum v. Andrews, 115 So. 
466. 166 La. 222—^Roussel v. Rail- 
ways Realty Co., 69 So. 27, 137 La. 
616. 

15 C.J. p 1069 note 11. 

31. La.—^Tatum v. Andrews, 116 So. 
466, 166 La. 222—Gannon v. Grant 
Timber, etc., Co.. 72 So. 907, 140 
Lia. 161—^Dannemann v. Charlton, 
36 So. 965, 113 La. 276. 

32. La.—^Italian Homestead Ass*n v. 
Lewis, 139 So. 769, 174 La. 94. 

Bnpremd conrt oaxmot esezeise oxlff- 
inal Jnrisdlctlon 

(1) To entertain a suit for an In- 
Junction restraininsr the executlon of 
its judgments.—^Roussel v. Railways 
ReaJty Co., 62 So. 608, 138 La. 163. | 

(2) To pass on the merits of the 
rule, on which the trlal court has 
not yet passed, where the grround of 
an application for prohlbition to the 
trlal court as^ainst further proceed- 
inff in a rule, was that the effect of 
a suspenslve appeal was to suspend 
executlon of a Judgrment.—^Tazoo. 
eta. R. Co. v. Teissier. 64 So. 928, 
136 La. 19. 

Sa, La.—^In re Kenner. 162 So. 620, 
178 La. 774. 

94. La.—State ex rei. Day v. Rap¬ 
idos Parish Sohool Board, 103 So. 
767, 158 La. 261. 

35. La.—^Putnam & Norman v, 
Levee, 163 So. 685, 179 La. 180, 
annulllngr State ex rei. Levee v. 
Carruth. App.. 149 So. 311—Allen 
V. Allen, 116 So. 648, 166 La, 437* 
—Paul V. Tabony, 102 So. 603, 167 
La, 400—^Howcott v. Smart, 63 So. 
281, 133 La, 681—State ex rei. Gen- 
try V. 0‘Qulnn, 6 Iia.App. 703. 

15 CJ. p 1069 note 14. 

Sxexcised only la «peolal or emer- 
ffenoy oases 

Supervlaory jurisdiction over Infe¬ 
rior courts, was not desigrned to af- 
ford a right to appeal to ali liti- 
3 ant8 dlssatisfled with Judgrments of 
trial judges, and such jurisdiction 
will onJy be entertained In special or 
emergency cases and to prevent a 
creat and ixnpendlng lnJury.<^Dttga8 


& Le Blanc v. Port Barre Timber & 
Tie Co., 80 So. 203, 144 La. 71. 
aecnsatloa of Judge 

(1) Where plalntiff filed motlon to 
recuse Judge ad hoc, which was tried 
and denied by special judge, question 
of recusation of special judge was 
withln exclusive supervisory juris¬ 
diction of supreme «ourt and could 
not be considered by court of ap¬ 
peal.—Central Lumber Co. v. Jones. 
La.App., 176 So. 849. 

(2) Where in a criminal case, ac- 
cused alleges that the judge is so 
prejudiced as to be Incapable of giy- 
Ing him a fair trlal, and the judge 
declines to^ recuse himself, his action 
wlll he rVviewed by the supreme 
couirt in the exercise of its super¬ 
visory power.—State v. Banta, 47 
So. 638, 122 La. 235, followed In 
State V. Dunlap, 47 So. 640, 122 La. 
241, State v. Danos, 47 So. 689, 122 
La. 240. 

Vo havo testibuony dows. la 

writing, in an appealable case, a lit¬ 
igant may invoke the supreme 
court’s general supervision and con¬ 
trol over other courts.—^Williamson 
V. Enterprise Brick Co., 182 So. 656, 
190 La. 416, settlng aside 178 So. 197. 

Wlieiliex onjolnsd aot may canae lav 
repacable liUiizy 

Determination of judge whether 
act prohlbited by Injunction is or Is 
not such as may cause irreparable 
injury to plaintiff, so that judge may 
not or may dissolve injunction on 
hond, is subject to review by appel¬ 
late court, in the exercise of Its su¬ 
pervisory jurisdiction.—^Keegan v. 
Board of Com*rs of Port of New Oi> 
leans, 98 So. 50, 164 La. 639—^New 
Orleans Live Stock Exch. v. Crescent 
City Stock Tards & Slaughter House 
Co.. 86 So. 669, 148 La. 77—City of 
Lake Charles v. Lake Charles Ry., 
Light & Waterworks Co., 80 So. 260, 
144 La, 217. 

30, La.—^Paul v. Tabony, jl02 So. 

563, 167 La, 400. 

Oider aUowing appeal to oonrt of 
appeal does not defeat right to in¬ 
voke supervisory Jurisdiction ef sn- 
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preme court.—Allen v. Allen, 116 So. 
648, 165 La, 437. 

Taklng devolntlve appeal from de- 
nial of prelimlnary injunction does 
not prevent appellanfs invoking su¬ 
preme court*s supervisory jurisdic¬ 
tion.—Welsh V, Board of Z^evee 
Com'rs of Orleans Levee Dist., 123 
So. 705, 168 La. 1037. 

37. La-—^Walmsley v. 0'H&ra, 161 
So. 687, 182 La. 213—Item Co, v. 
Nu-Grape Bottiing Co., 107 So, 471, 
160 La, 631—^Westerfleld v. New 
Orleans Fort, 72 So. 906, 140 La. 
146. 

16 CX p 1069 note 14 [a]. 

Preve&tlon of abnsee or .megal 
acts, regardlesB of the amount in- 
volved is the concem of the supreme 
court in the exercise of Its super¬ 
visory powers.—^Keiffe v, La Salle 
Realty Co., 112 So. 799, 163 L*. 824, 
53 A.L R. 82. 

Snbstance rather thaa foxm wlll be 
looksd to 

La.—^Thoraas v. Doughty, 111 So, 
681, 163 La. 213. 

Supervisory jnxlsdiotion may bs ez^ 
erolsed 

(1) To instruet the district court. 
In the absence of apparent jurisdic¬ 
tion over a cause in any appellate 
court, to reinstate a case dismissed 
on the ground that the court is with- 
out jurisdiction, If it is manifest 

that the court has jurisdiction_ 

Reynolds v. Carroll, 38 So. 470, 114 
La. 610. 

42) To review, in an unappealable 
case, the ruling on the sufficiency 
of the evldence oflered to relieve the 
prosecution from the prescriptlons 
of Rev-St. 9 986, limiting certafn 
prosecutions to one year next after 
the offense is made known to a Pub¬ 
lic offleer.—State v. Richard, 89 So. 
697, 149 La. 568. 

(3) To review order of district 
judge discharglng prisoner under 
writ of habeas corpus in extradi- 
tion proceedings.—State ex rei. Cov- 
ington V. Hughefl|,102 So. 824, 157 
La, 662. 
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and generally it will be exercised only where thc 
inferior judge exceeds the bounds of his jurisdic- 
tion, or is guilty of a usurpation or of an abuse 
of his discretion.3S Such supervisory jurisdiction 
may bc invoked only where the litigant has exhaust- 
ed his remedies in the court bclow,^® and only where 
therc is not another adcquate remedy by appcal to 
the supreme court or to some other court,but 
it does not exercise such supervisory jurisdiction 
when the relief sought is directly in aid of the ap¬ 
pellate jurisdiction of another court^^ This super¬ 
visory jurisdiction does not extend to supervision 


over officers of courts.** 

Issuance of remedial writs. Under the provi- 
sions of the Constitution article 7 § 2, the supreme 
court and each of the justices thereof has power 
to issue the writ of habeas corpus,at the instance ■ 
of any person in actual custody,^^ in any case where 
it has appellate jurisdiction.'*^ It, or any justice 
thereof, also has power, under such provisions, in 
aid of its original, appellate, or supervisory juris¬ 
diction, to issue writs of certiorari,*® prohibition,*^ 
mandamus,*® quo warranto, and other needful 
remedial writs, orders, or process.*® 


(4) To stav exeeution of order. 
flxinff custody of minor child,—Tate 
V. Tate. 113 So. 370. 163 La. 1047.: 
Soptrvisory jurisdiction will not be 
ezerolsed 

<1) In unappealable case, to re- 
yiew facts bearingr on saiiU or in- 
nocence of accused.—State v. Pos¬ 
ter, 101 So. 255. 156 La. 891—State 
T. Hollinssworth, 68 So. 834, 137 La, 
478. 

(2> Other cases in which auper^ 
vlsory jurisdiction not exerclsed see 
15 C.J. p 1069 note 14 [c1. [d}. 

38. La.—^Liberty Coifee Co. v. Al- 
bertl. 134 So. 748. 172 La. 672. 

38. Ita.—^Lons: v. Cbas. A. Kaufman 
Co., 53 So. 583, 127 La. 8. 

Pemand on tslal jndgo 

Itt suit to set aside order of rail- 
road commission, wberein injunction 
obtained by commission was set 
aside on a bond, and it made no de- 
mand on trial Judsre to vacate order 
of dissolution, or any attempt to 
suspend exeeution of order by sus- 
pensive appeal, its application to su¬ 
preme court for supervisory writs of 
certiorari and prohibition will be de- 
nied.—Brooka-Sjanlon Co. v. Rail- 
road Commission of Itouisiana, 79 
So. 871, 143 La. 1090. 
dOL Ita.—No^ v. Maestrl, 190 So. 588, 
103 La. 382—State ex rei. Martinea 
V. Hattieiv 187 So. 551, 192 La. 209 
—Succession of Iievins, 167 So. 
454, 184 La. 825—State v. Haddad, 
160 So. 802, 181 La. 1036—State v. 
Cotton, 110 So. 4S0, 162 Ia. 295— 
Item Co. V. Nu-Orape Bottlincr Co., 
107 So. 471. 160 La- 631—Wester- 
fleld V. New Orleans Fort, 72 So. 
905, 140 La. 146. 

15 C.L p 1069 note 14 [fj. 

4L La.—Paul v. Tabony. 102 So. 
503, 157 La. 503. 

42. La.—Alexandria Naval Stores 
Co. V. J. p. Ball Bro. Lumber Co., 
54 8o. 1035, 128 La. 632. . 

15 CJ. p 1069 note 14 [h]. 

43;. La.—State v. Sauvinet, 24 La. 

Ann. 119, 13 Am.R. 115. 

Oriflnal jnzlsdletloa 
Tjhe supreme court exercises oxig- 
inal jurisdiction in issuinff, such 


. wrlt.—In re Strickland, 6 So. 577, 41 
I La.Ann. 324. 

44. La.—In re Manouvrler, 16 La. 
Ann. 267. 

15 C.J. p 1070 note 26 [d]. [e]. 

45. La,—State v. Quillory, 54 So. 
1008. 128 La. 558. 

15 CJ. p 1070 note 26. 

Pendinir appeal not neeessary 
La.—State v. Rose, 29 La.Ann. 755. 
4a La.—State ex rei. Martinez v. 
Hattler. 187 So. 551, 193 La. 209— 
State V. Haddad, 160 So. 802, 181 
La. 1036—State ex rei. Dowling v. 
Hay, 91 So. 443, 150 La. 1030. 

15 CJ. p 1070 note 17. 

Certlozazi will issue to inferior 
judflre to examine into proceedinsrs 
before him affecting issues pendinff 
in the appellate court, under Code 
Pract, arts 855-366.—Jaenke v. Tay- 
lor, 109 So. 814, 161 La. 99$. 

Application bp one convioted of 
eontsmirt in criminal district court 
for a writ of certiorari to review 
the validity of the proceedlngr, and 
writ of prohibition, prohibitinfiT ex¬ 
eeution of the scntence, is properly 
made to supreme court.—State ex 
rei. Dowllng v. Ray, 91 So. 443, 160 
Lx 1030. 

Statute obsolete 

Under Const.1921, art 7 5 10, Const. 
1898, art 90; Consts.1898 and 1913, 
art 94, giving the Supreme Court 
control and greneral supervision over 
ali inferior courts, Code Prae, article. 
857, limiting: authority to issue writs 
of certiorari to cases where there is 
no rl^ht of appeal, and where the 
proceedings are so irre&ular that the 
judgmient would be absolutely void, 
is obsolete.—^Keegan v, Board of 
Com*rs of Port of New Orleans, 98 
So. 50. 154 La. 639. 

47, La.—State ex reL Martinez v. 
Hattler, 187 So. 651, 192 Lx 209 
—State V. Haddad, 160 So. 802, 181 
La, 1036—State ex rei. Dowlins: v. 
Ray, 91 So. 443, 150 La. 1030—In 
re Perez, 88 So. 657, 146 La. 873. 
15 C.J. p 1070 note 18. 

Statute obaolete 

Under Const.1921 art 7 | 10, Const. 
1898 art, 90; pon8tsLl898, 1913 art 
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94, givingr supreme court control and 
general supervision over ali inferior 
courts, Code Pract. art 846, condn- 
ing the court’s authority to issue 
Wiits of prohibition to cases where 
the lower court exceeded Its jurisdic¬ 
tion, is obsolete.—^Keegan v. Board 
of Com'r8 of Port of New Orleans. 

98 So. 50. 154 Lx 639—State v. Le- 
tellier, 90 So. 218, 149 Lx 847. 

4& Lx—State v. Haddad, 160 So. 
802, 181 Lx 1036—Mundy v. Phil¬ 
lips, 76 So. 602, 142 Lx 180—Chat- 
ham Drug Co. v. Anders, 69 So.' 

• 846, 137 Lx 1081. 

15 CJ. p 1070 note 19. 

ICandaxnus zefusod 

(1) To compel a judge lo enjoin 
a City from enforcing an ordinance 
as against relator, where temporary 
delay would not work irreparable in- 
jury, and the City as yet has taken 
no action, elther criminal or civil, 
against the relator.—Murat v. New 
Orleans, 44 So. 279, 119 Lx 505. 

(2) Other cases where mandamus 
refused see 15 CJ. p 1070 note 19 
[a3, [b]. 

To zequizs tastlmquy lu wzitlx^r 
An appropriate method by which 
litigant may enforce his right in ap- 
pealable case to have testimony tak-' 
en down in writing, if trial Judge 
refuses to enforce it, is to ask ap¬ 
pellate court to issue mandamus in 
aid of its appellate jurisdiction.— 
Williamson v. Enterprise Brick Co., 
182 So. 556, 190 Lx 415. setting aside 
178 So. 197. 

49. Lx—^Zahn. v. Unknown Owners, • 
98 So. 184, 154 Lx 776. 

16 CJ. p 1070 note 21. 

BxOluslve juxisdiotiou 

The supreme court alone has the 
right to issue such writs to the 
courts of appeal.—Vidrine v. Dupre, 
67 So. 893, 186 Lx 820. 

Xuterveuers 

In a proceeding by one appointed 
district judge by the govemor, for 
prohibition or other writ against one 
appointed by the supreme court to 
ftll such vacancy, the clerk of such 
Judicial district and the district at- 
tomey as intervenere had no stand- 
ing to aueution tl;o validity of the 
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Supervisory jurisdiction, on an application for 
an 5 of such writs, is discretionary,50 and should be 
exercised only in cases of emergency,®! and where 
the inferior judge exceeds the bounds of his juris¬ 
diction, or is guilty of usurpation, or an abuse of 
his discretion,®^ and there is not an adequate reme- 

dy by appeal.®^ 

Procedure, In exercising supervisory jurisdic¬ 
tion, the supreme court requires only that the 
errors complained of be patent on the face of the 
record.®^ In a proceeding for a remedial writ, the 
supreme court cannot pass on the merits of the 
case,®® or on errors as to matters within the trial 
judgc’s discretion,®® these being reviewable under 
appellate jurisdiction. Application for writs of cer¬ 
tiorari, mandamus, and prohibition will not be de- 


nied for want of written noticc of the application 
to respondent,®^ and an inadvertent error in such 
application as to the name of a party is of no con- 
sequence where the identity of such party is not 
questioned.®® 

Cases brought up from courts of appeal; certifi- 
cation of question. Under the provisions of Con- 
stitution 1921, article 7 § 11, it is competent for the 
supreme court to require, by certiorari®® or other- 
wise, any case to be certified from the courts of ap¬ 
peal to it for its review and determination, with the 
same power and authority in the case as if it had 
been carried directly by appeal to the supreme court, 
provided application therefor is made within thir- 
ty days after a rehearing shall have been refused by 
the court of appeal.®® This power cannot be ex- 


govemoi^s appointment, such matter 
not bPingr In contest.—In re Perez. 
S3 So. 657. 146 La. 878. 

Praniatnxity of applioatioii 

A remedial writ will not be li£rht- 
ly dismlssed on a plea of prema- 
tarlty, as the question of the prema- 
turity of the application for the 
writ is considered at the time the 
rule nisi issues directin^r respondent 
to Show cause why the writ should 
not be issued.—McClelland v. Gas- 
Quet. 47 So. 540. 122 Lol 241. 

8nlt dlsmissed 

Injunction suit brousrht by candi¬ 
date for nomination a^rainst secreta- 
ry of state to compel recogmitlon of 
himself as party nominee on death, 
prior to primajry election, of other 
candidate for nomination, which suit 
was tahen to supreme court on sec- 
retary^s application for original 
Writs, should be dismlssed, following: 
election of third person as party 
nominee, where plaintlll had moved 
for dismissal in district court.— 
Porter v. Conway, 169 So. 726, 181* 
La. 487. 

50. La.—^McClelland v. Gasquet, 47 
So. 640, 122 La. 241—State v. Fos- 
ter, 81 So. 67, 106 'La. 426. 

51, La.—Murat v. New Orleans, 44 
So. 279, 119 La. 605. 

5®- La.—Liberty Cotfee Co. v. Al- 
berti, 134 So. 748, 172 La. 672— 
'State ex rei. Tranchina v. City of 
New Orleans. 76 So. 683, 141 La. 
788. 

question passed on befoxe 
The supervisory Jurisdiction of 
the supreme court cannot be exer¬ 
cised to prevent a crlminal court 
from tryingr a case le^rally pendinsr 
before it over which it has Juris¬ 
diction, phnply for the reason. that 
tbe legal question therein involved j 
once before ^een passed on by 
the supreme court.—State v. Letel- 
90 Bo. 218, 149 La. 847. 


Where prooeedingB have been eon- 
ducted xegularly and the questions 
decided are not of general impor^ 
tance, the supreme court will not 
exercise its supervisory Jurisdiction 
on an application for such writs.— 
Seals V. Funches, 86 So. 604, 147 La. 
600. 

53. La.—State ex rei. Martinez v. 
Hattier. 187 So. 651, 192 I.a. 209. 
Whero remedy by appeal is avail- 

ablo and adaquanto, supreme coutt 
will not exercise its supervisory 
powers by certiorari, prohibition. 
mandamus, or other remedial wriL 
—State V. Haddad, 160 So. 802, 181 
La, 1086—Brooks-Scanlon Co. v. 
Railroad Commlssion of Louisiana. 
79 So. 871, 143 La. 1090—Bloomfield 
V. Thompson, 64 So. 853, 134 La. 923. 
Quostions not decided on application 
Questions brought up on an ap¬ 
plication to the supreme court for 
a remedial writ that can be as well 
decided on appeal, are generally left 
to an appeal for decision if no prej- 
udlciai delay is to resuit and there 
is no immediate necessity for the 
review of the cause presented on the 
application.—^McClelland v. Gasquet, 
47 So. 640, 122 La. 241. 

54. La.—State v. Mullen, 107 So. 
698, 160 La. 926. 

Zt is suAdent that reservations of 
bilis of exception are noted in the. 
minutes of the trial court, although 
no formal bilis are presented.—State 
V. Mullen. 107 So. 698, 160 La. 925. 

Defenses to action on note to 
which reference was made by trial 
Judge and respondents in their re- 
tum, but which dld not explain 
rights urged thereby, were required 
to be presented by answer or some 
other form of defense.—^Brock v. 
First State Bank & Trust Co., 175 
So. 669, 187 La. 766. 

5Sw La.—Brooks-Scanlon Co. v. Kail- 
^•oad Commlssion of Louisiana, 79 
So. 871, 143 tau 1090. .. 
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3h snit to set aside oider of rail- 
zoad conuttissiony wherein an injunc- 
tion, obtained by commlssion, was 
set aside, and it applied for writs 
of certiorari and prohibition. valld- 
ity of order can be passed on only 
by vlrtue of supreme courfs Juris¬ 
diction on appeal in rcg^ular course. 
—Brooks-Scanlon Co. v. Hailroad 
Commlssion of Louisiana, 79 So. 871, 
143 La. 1090. 

50. La.—^Newman v. Reems, IBS So. 
13. 180 La. 904—Mundy v. Phillips, 
76 So. 602, 142 La. 180. 

57. La.—Bauman v. Pennywell, 107 
So. 426, ICO La. 655. ' 

Pzoof of notice 

Sup.CtRules, rule 16, 136 La. xil 
67 ‘South, xl, requiring proof by af- 
fidavlt of petitioner, or, in case of 
his absence from the parlsh, of his 
attomey, that a notice of IntentloA 
to apply to the supreme court for a 
writ of certiorari or review has been 
flled, refers to writs of review or cen- 
tiorarl to the courts of appeal, and 
not to the district courts, and under 
rule 16, 136 La, xii 67 South, xi, ap- 
plying to applications for remedhU 
writs to be directed to the district 
courts, it is Immateiial whether 
proof of the notice be made by af- 
fidavit of applicant or by that of 
his counsel.—State ex rcl. Lowling 
v. Ray,* 91 So. 443. 160 La. 1030. 
68 . La.—Succession of Winkler, 163 
So. 414, 183 La. 382. [ 

59. La,—In re Ingersoll, 28 So. 889^ 
50 La,Ann. 748. , 

16 C.J. p 1071 notes 34, 35. 

eo. La.—^Moming Star Baptist 
Church of £kiat Baton Rouge v. 
Martina, 91 So'. 404, 160 La. 961-^ 
W. J. Martinez & Bros. v. Mur^ 
ray, 90 So. 366, 149 La. 982. 
TT^Aer fozxaez constiLtixtionsa ap¬ 
plication must have been made with¬ 
in thirty days after the 'decision of 
the court of appeal had *been ren- 
dered and entered. dr after the re^ 
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tendcd by the legislature;®! and is generally dis- 
- cretionary but may be exercised only wherc thcrc 
is a dcviation from the jurisprudence of the state in 
cases not appealablc»^^ and only wherc a question of 
law is involved,®^ and the case presents cxceptional 
features.®® Cases finally dccided by the court of 
appeal cannot be by it transmitted to the supreme 
court at the request of either party to the action.^® 

Under articlc 7 § 25, a court of appeal has power 
to certify to the supreme court any question or 
proposition of law arising in any cause pending be- 
forc it conccming which, for its proper decision, it 
desires the instruction of that court and there- 
upon the supreme court may either give its in¬ 
struction on the question or proposition certified 
to it, which shall be binding on the courts of appeal 
in such case, or it may require the whole record 
to be sent up for its consideration, and thereupon 
decide the whole matter in controversy in the same 
manner as if it had been on appeal directly to the 
supreme court** 


§ 379. - Courts of Appeal in General 

The eonstitution expressiy provides for the cases lti 
which courts of appeal have appellate, original, and 
supervisory Jurlsdictlon. 

A court of appeal is a court of inferior jurisdic- 
tion,*^ and has no power to ignore or alter the pro- 
visions of a statute under the guise of giving it con- 
struction.^® 

Under the express provisions of Constitution ar- 
ticle 7 § 29, the courts of appeal, except as other- 
wise pcovided in the constitution, have appellate 
jurisdiction only,71 which jurisdiction extends to 
all cases, civil and probate, of which the civil dis- 
trict court for the parish of Orleans, or the dis- 
trict courts throughout the state, have exclusive 
original jurisdiction,72 or concurrent jurisdiction 
exceeding one hundred dollars, exclusive of inter- 
est, and of which the supreme court is not given 
jurisdiction,73 as over suits for damages for physi- 
cal injuries to or for the death of a person or for 
other damages sustained by such person or his 


fusal of an application for a ro- 
hoarlnr-—Vldrtns v. Zhiprs. 67 So. 
S93. 1S6 loL seO-xEvanfrelinc Oil Co. 
T. Trahan. 52 So. 388, 126 Zou 243>— 
Laudry v. Ramos Lumber 6b Mf?. 
Co„ 56 So. 593. 124 La. 599—Rlmmer 
V. Jones Bros., 42 So. 421, 117 La. 
910—15 C.J. p 1071 note 39 Ca], Cb]. 

d. La.—^B rown Shoe Co. v. Hili, 25 
So. 634, 51 La.Ann. 020. 

16 C.J. p 1071 note 34 Cc]. 

6 B. La.—In re Xngersoll, 23 So. 889, 
. 50 trfuAnn. 748. 

15 C.J. p 1071 note 34 [al, [b]. 

Cl. La.—^W illiams v. Broussard, 24 
So. 308, 51 lAuAnn. 338. 

15 CLJ. p 1071 note 35 [a]. 

Ia—D avenport v. Allen, 50 So. 
433. 114 La. 397—Halfalette y. 

Wildenstein, 24 So. 881. 50 lAAnn. 
1377. 

15 OJ. p 1071 notes 35 [c], 36 [b]. 
€5. lAu—Fuller v. Z>uke, 60 So. 483, 

124 La. 396. 

16 CJ. p 1071 notes 35 [bL 36 Ca], 
WJ. 

Stau^zeme court has pows^ to re- 
ylssr flntfings of faot made by the 
court of appeal. but wiU do so only 
in ezceptionai cases.—Bri^nac v. 
Callfomia Fac. ICut. Ins. Co., 86 
So. 595, 112 La. 574, 66 L..R.A. 822. 

•Ol Ia.—^V idrine v. Lupre, 67 So. 
893, 136 La. 820. 

«r. La.—F uah V. St. Louis, et<?.. R. 

Col, 24 So. 881, 50 La-Ann, 1378. 
Vsesssity for complete statemeuts of 
fhet 

.•The supieeme court cannot be 
called on to fostruct ooorts of ap¬ 
peal on queetions of law beaed on 
inoomple^e statfmenU..Pir iact.. and. 


where Instructione are requested, 
cannot be callcd on to dnd a part 
of the facts from an examination of 
the entire record.—^Newton v. Mutual 
L. Ins; Co., 55 So. 837. 128 La. 787. 

68L La.—^Monteleone v. Seaboard F. 
4k M. Ins. Co.. 52 So. 1032, 126 La. 
807. 

Gasa not eertilled for determlnatlon 
of guestion of law 
Where case is brought to the su¬ 
preme court trom the court of ai>- 
peal merely because the Judsres of 
the latter court cannot asree on a 
jud^ment, the matter not*being: cer- 
.tified up by the court of appeal for 
the purpose of determininsr any 
question of law, the supreme court 
has no Jurisdiction to render dnal 
Judorment, but wlll send the case 
iback, with an order to the court of 
appeal to select a distuict Judse to 
sit in the case, as provided by Const 
art 7 S 26.—State v. Judges of Court 
of Appeals, 23 So. 911, 50 La.Ann. 
644. 

QB, La.—S tate v. Judsres of Court of 
Appeals, 33 La.Ann. 358—Chafln 
V. Meridian Lumber Co., 125 So, 
483. U LaJLpp. 73. 

TU Lt..—C hafln v. Meridian Lumber 
Co., 126 So. 483. 12 La.App. 73. 

71. La.—Gasquet^s Interdiction, 68 
So. 89, 186 La. 957. 

15 C.J. p 1072 noteM4. 

Court of appeal for parish of Or¬ 
leans has appellate furisdlction Arom 
the City courts of that parish.—State 
V. Judges of Court of Appeals, 83 La. 
Ann. 368—16 aj. p 1071 note 42 [al 
OonstliiEfeiottal pxmHstomroonstnied' 

. ,Coast.^art 7 29, .19, create no 

courts of appeal;?-ihey toerely 
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fer Jurisdiction, except as otherwlse 
provided in the constitution, on 
“Courts of Appeal.“ in which art 7 
9 1 declares that the Judiclal power 
shall be, in part, vestod.—Succession 
of Huxen, 88 So. 687, 149 La. 61—16 
aj. p 1071 note 41. 

72. La.—^Bunol v. Bunol, 122 So. 
121 , 168 La. 801—^Riccobono v* 
Keamey. 114 So. 707, 164 La, 844 
—Gulllory v. Police Jury of Parish 
of Evangeline, 1 La.App. 195. 

Actioa te nullify JudgmeiLt in com- 
pensatlon suit is separate suit in de- 
termining Jurisdiction of court of 
appeal.—Williams v. Leyland Line S, 
S. Co.. 8 La.App. 484. 

73- La.—State v, Louisiana Ry. 4b 
Nav. Co., 96 So. 667, 163 La. 816— 
Grosjean v. American Palnt 
Works» App., 160 So. 449. 

‘Seview of Judlgment, in petltozy 
aotion involving property* havlng val- 
ue withln Jurisdiction, Is within Ju¬ 
risdiction of court of appeal notwith- 
standing legitimacy of chlldren was 
Incidentally Involved.—Smith v. She- 
hee, 143 So. 388, 175 Ia 894, answers 
conformed to, App., 143 So. 889. 
apiended 144 So. 750. . 

Biflrht to distribute eiroulars 
The court of appeal and not su¬ 
preme court had appellate Jurisdic¬ 
tion of ease Involving right of guber- 
natorial candidate to have circulars 
distrlbuted in behalf of his candi- 
dacy, where constitutionality of or^ 
dinance prohibitlng dlstrlbutlon ef 
circulars wfthout permit from mayor 
was not at isbue.—Noe v. Maesti^ 
190 SO.-588, 198 882. 

Transfer of cause* see supra | 377. 



21 C.J.S. 


COUBTB 


§ 379 


heirs or legal representatives arising out of thc 
saxne circumstances,'^^ regardless of the amount in- 
volved, as explained infra § 381, except as other- 
wise provided in the constitution, and all appeais 
shall be both on the law and the facts. It has no 
appellate jurisdiction over matters which are with- 
in the exclusive appellate jurisdiction of the su¬ 
preme courtJS A court of appeal must take notice 
of its want of jurisdiction although not questioned 


by the partics.^^ 

Original jurisdiction. A court of appeal has no 
original jurisdiction to determine facts affecting its 
appellate jurisdictionj^*^ or to issue an injunction.7* 

Issuance of nvrits. Under article 7 § 2, a court of 
appeal has power, in aid of its appellate jurisdic¬ 
tion only, to issue writs of mandamus,^9 prohibi- 
tion,s® and has power, in aid of appellate jurisdic- 


74 , La.—^Lazarone v. Hiram Walker. 
Inc., App., 182 So. 341—-®tna I-ife 
Ins. Co. V. De Jean. 164 So. 331, 
183 La. 629, transferred, see .ffitna 
Life Ins. Co. v. Dejean, 167 So. 884, 
afflrmed .®tna Life Ins. Co. v. De 
Jean, 171 So. 460, 186 La. 1074— 
Metropolitan Casualty Ins. Co. of 
New Tork v. Bowdon, 169 So. 394, 
181 Ia. 295—^Newsom v. Stams, 
142 So. 138, 174 La. 965, anmilling, 
App., 136 So. 743, and conformed to 
142 So. 704—^Walker v. Superior 
Brass & Foundry Co., 94 So. 139, 
162 La. 630. 

Oourt of appealf not supreme 
oourfei lias appellate JurlBdiction o^^er 

(1) Aetion for pain and sulfering 
by persona kllled by train. and for 
loss of companionsbip.—^Adams v. 
New Orleans, T. & M. Ry. Co., 116 
So. 128, 164 La. 1011. 

(2) Aetion brdught by widow in 
bebalf of herself and as tutrix of 
her minor child agrainst tort-feasor 
and his insurance carrier for the al- 
Icged negligent kllling of her hus- 
band.—^Metropolitan Casualty Ins. 
Co. of New York v. Bowdon, 169 $o. 
394, 181 La. 295. 

(3) Aetion against an alleged tort- 
feasor and his insurcuice earrier by 
employer*8 compensation Insurance 
earrier for employee'8 death alleged- 
ly eaused by tort-feasor's negligence, 
as being an action "ex delicto*’ and 
not “ex eontractu,*' notwithstandihg 
employer*s insuranee carrier sued as 
statutory subrogee and conventlonal 
aasignee of claims of widow and 
minor child of deceased.—^Metropoli¬ 
tan Casicalty Ins. Co. of New York 
V. Bowdon, supra. 

(4) Action for tarring and feather- 
Ing, including injuries eaused by use 
of water, soap, and towels in remov- 
ing tar and feathers.—^Newsom v. 
Stams, 142 So. 704, conforming to 
142 So. 138, 174 La. 955, annulling, 
App., 136 So. 743. 

SeoDuad for damages fox mental 
torture eaused by tarring and feath- 
ering is ,within appellate Jurisdiction 
of court of appeal.—^Newsom v. 
Stams, supra. 

ooxitraetu” obllgatloiui 
As respects Jurisdiction of court 
of appeal, obligatiohs ‘arising from a 
sherilTB bond, as rplates to the sure- 
tiesj, are obligatio^ ‘*ex contractu** 
ftn^ not “ex delicto,** aven when the 


bond is given to cover damages re- 
sulting from torts or omissions of 
duty of the Principal therein.—Leche 
ex rei. Moore v. U. S. Fidei it y & 
Guaranty Co., La.App., 188 So. 197. 
75. La—Central Lumber Co. v. 
Jones, App., 176 So. 849—Succes- 
sion of Harriss, 2 LaApp. 165. 
Altematlve dalm 

Court of appeal has no Jurisdiction 
of claim for homestead, but could 
consider altemative claims of ex- 
tinguishment of Judgment by nova- 
tion or prescription.—McDaniel v. 
Smith, 127 So. 108, 13 LaApp. 61. 
lUability for eosts 
Where a party*s liability for eosts 
depends oh the construction or in- 
terpretation of final Judgment on the 
merits by the supreme court, the 
court of appeal has no Jurisdiction 
over the question of liability for 
eosts, since such matter is wlthin 
the exclusive appellate Jurisdiction 
of the supreme court.—^Bergeron v. 
Babin, 125 So. 318, 12 LaApp. 89. 
Oximlnal matters 

Court of appeal has no Jurisdiction 
over criminal matters,—^Morehouse 
Lumber & Building Material Co. v. 
Jacob & Walker, 139 So. 713, 18 La 
App. 636, afflrmed 144 So. 190,* and 
147 So. 604, 177 La 76. 

76b La—Heard v. Monroe Sand & 
Gravel Co., 6 La.App. 362. 

77# La—Ducre v. Milner, 141 So. 
617, annulling 140 So. 168, rehear- 
ing denied 142 So. 618, set aside 
144 So. 610, 175 La 897, conformed 
to, App., 146 So. 734, rehearing de- 
nled< 146 So. 734. 

. «Where there is so "contestatio 
lljbis” in lower court, case cannot be 
appealed because the court of appeal 
'has no original Jurisdictioa—^Eistate 
of Chaptnan, 1 LaApp. 371. 

78. La—Siess v, Couvillion, ^4 La j 

App. 277. . 

ConstitutloxiaUty of statute 
GeaStal932 S 2082, Act 1924 No. 
29 S 6, in regard to an appeal from 
an order granting, continuing,' re- 
fusing, or dissolving a restndning 
order, held not to give court of ap¬ 
peal origrinal Jurisdiction contrary to 
Const.1921 art 7 6 29.—^Magendie v. 
Constable First City Court of New 
Orleans, 4 LaApp. 718. 

79. La—Riccobono v. Keamey, ll4 
So. W7, 164 La 844—^Dajr v. Hei; 
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ena Lumber Co., 78 So. 820, 142 
La 409—Bailey v. Spiro, App., 189 
So. 898—State ex rei. Levee v, 
Carruth, App., 149 So. 311, an- 
nulled Ihitnam & Norman v. Levee, 
163 So. 685, 179 La 180—Burnett 
V. Johnston, 140 So. 48, 19 LaApp. 
213—State ex rei. Grlffln v. Mor¬ 
gan. 130 So. 868, 19 LaApp. 709— 
St€rte ex rei. Truxillo v. Gllbert, 
128 So. 204. 14 LaApp. 229—Wall 
v. Tanglpahoa School Board, 119 
So. 371, 9 LaApp. 178—State ex. 
rei. Majendie v. Constable of First 
City Court, 1 LaApp. 139. 

15 CJ. p 1072 note 62. 

Appeal not yet taken 
Court of appeal has power to ie^ 
sue mandamus in aid of appellate Ju¬ 
risdiction, although no appeal has ad 
yet been taken, where court of ap¬ 
peal deems writs necessary to pro- 
tect right which may be urged on 
appeaL—State ex reL Levee v. Car¬ 
ruth, 149 So. 311, annulled Putnam 
& Norman v. Levee, 163 So. 686, 179 
La ISO. 

Man, flamus not Is aid of apx»eal 
cannot be issued by a court of ap¬ 
peal—State ex reL Anderson Post 
Hirdwood Lumber Co. v. Bullock, 
LaApp., 178 So. 638—State ex reL 
Perron v. Fuselier, La.App., 173 So. 
677—State ex reL Grlffln v. Morgan, 
130 So. 868) 19 LaApp. 709—State ex 
reL Truxillo v, Gllbert, 128 So. 204, 
14 LaApp. 229—Wall v. Tanglpahoa 
School Board, 119 So. 371, 9 LaApp. 
178—State ex rei. Gentry v. O Quinn, 
6 La.App. 708—^Police Jury of 
Hapides Parish v. Matthews, 5 La 
App. 702. 

Petltloa shosld ha addzessed *to 
oonrt of appeal, for a mandamus .to 
compel a Judge to grant appeal from 
order refusing injunctlon against ex- 
ecutlon of Judgment for less than 
two thousand dollars, in view of 
Coftst. art 7 8 2, although supreme 
court, under S 10, has control and 
general supefvision of all Infertor 
courts.—^Paul v. Tabony, 102 So. 603, 
167 La 400. 

80. La—^Riccobono v. Keamey, 114 
So. 707, 164 La 844—State ex.reL' 
Perron v. Fruge, lApp., 173 <So. 575 
—^Frank Melat, Consolidated, v, 
Cooper, App., 149 ^o. 468—State ex 
rei. Grlffln v. Morgan, 130 So. 868," 
19 LaApp. 709—State ex reL 
Tnixillo V. Qilt>e]^ 128 So. 204, 14> 
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tion, to is 5 «c certiorari,*^ and other needful writs, 
ordcrs, and process;*- but this does not include the 
protection of a right which may bc urgcd on ap- 
pcal to the court of appcal.^^ Application for such 
writs in cases appcalable to the court of appeal 
should bc made to it and not to the supreme court.*^ 
In a procceding for such writ, a court of appeal has 
no jurisdiction of the merits of the controversy, but 
may grant such orders oniy as are necessary in aid 
of its appellate jurisdiction.** 

A court of appeal, and each of the judges therc- 
of, also has the power to issue writs of habeas 
corpus at the instance of any person in actual cus- 
tody within their rcspcctive circuits.** 


Supervtsory powers. The courts of appeal have 
no genera! supervisory jurisdiction over the district 
court and other inferior courts hut have only 
a special or limited supervisory jurisdiction over 
such courts in aid of or to enforce their own ap¬ 
pellate jurisdiction.** To this end, courts of ap¬ 
peal may, in ali cases appealable to them, issue 
remedial orders dirccting district judges to per- 
form such official functions, or to permit a litigant 
to take such steps, as may be necessary to enable 
him to perfect his appeal.** 

Practice, Under article 7 § 27, all cases on ap¬ 
peal to the court of appeals must be tried on the 
original record, pleadings, and evidence;** and 


La.App. 229—^Wall v. Tatiglpahoa 
School Boaid, 119 So. 371, 9 Ia. 
App. 178. 

IS C.J. p notes 60 [a]. 53. 

Xa^r issas wr:t of prohlUttos. 

<1) To review actioa of judee of 
the First City court of the city of 
Xew Orleans In refuein^ to ffrant 
suspenaive appeal.—Bailey v. Spiro. 
La.App., 169 So. S9S. 

(2) To rcatraln ezecutlon of de- 
fanlt Judipnent, where appeal was 
from judinnent in suit to declare de- 
fault judirment null and not from 
default Judipxient lts?lf.—Frank Me- 
lat Consolidated, v. Cooper. LslApp., 
149 So. 468. 

Fxohlbltioa not taa mld of appellate 
jnxisdlctlon of court of appeals may 
not be Isaued by it—State ex rei. 
Perron v. Fuselier. La.App.. 173 So. 
677—State ex rei. Bonrgeois v. But- 
Icr. La.App.. 144 So. 762—State ex 
rei. Griffin v. Morgan. 130 So. 868, 19 
LxApp. 709—^Wall v. Tangipahoa 
School Board, 119 So. 371. 9 leuApp. 
178. 

81 . Ia. —^Rlccobono v. Keamey, 114 
So. 707. 164 La. 844—State ex rei. 
Perron v. Ftuge. App,. 173 Sa 676 
—Bailey v. Spiro. App., 169 So. 898 
—State ex reL Levee v. Camith. 
App.. 149 So. 311. annulled on 
other grounds Putnam & Norman 
V. lAvee. 153 So. 686. 179 La. 180— 
State ex reL Griffln v. Morgan, 130 
So. 868. 19 La.App. 709—State ex 
reL Truxillo v. Gilbert, 128 So. 204, 
14 Ija.App. 229—^Wall v. Tangipa¬ 
hoa School Board. 119 So. 371, 9 
IaAlPp. 178—State ex reL Ma- 
iendie v. Constable of First City 
Court, 1 Xa.App. 139. 

15 CJ. p 1072 note 52. 

Certlorazl not In sld of appellate 
Ja ri sdic t i on should not be lasued by 
a court of appeal.—Johnson v. 
Nobles, IA.APP., 178 So. 654—Lee v. 
Kobles. l4uA.pp.. 178 So. 648—State 
ex reL Perron v. Fuselier. LaJtpp.. 
173 So. 577—State ex reL Bonrgeois 
▼. Butler. La.App., 144 So. 762— 
State ex reL Grlflln v. Morgan^ 130, 


So. 868, 19 La.App. 709—^Wall v. 
Tangipahoa School Boatd. 119 So. 
371, 9 LaApp. 178. 

Zn oxiglsal ceirtiozaxi pxooeedlng in 
court of appeal, writ was requ red 
to he refused, since the court of ap¬ 
peal is without supervisory Jurisdic¬ 
tion ezcept in aid of its appellate 
Jurisdiction.—State ex rei. Kennedy 
& Denny Co. v. Gulf, C. & S. F. Ry. 
Co., LfluApp., 184 So. 593. 

To xeoLulre Oost hand 
Court to which case would go on 
appeal had Jurisdiction of certiorari 
to compel Judge to require cost bond. 
—^Bumett v. Johnston, 140 So. 48, 19 
lA.App. 213. 

88. Ia.—^R iccobono v. Keamey. 114 
So. 707, 164 La. 844—State ex rei. 
Hiyes V. Stephens, 4 La.App. 230— 
State ex reL Majendie v. Constable 
of First City Court. 1 Ia.A pp. 139. 

83L La.—^Putnam & Norman v. Le- 
vee. 153 So. 685, 179 La. 180. an- 
nulling State ex reL Levee v. Car- 
ruth, App., 149 So. 311. 

8*. Ia.—D ay v. Helena Lumber Co,. 
76 So. 820, 142 La. 409—St. Tam- 
many Lumber Mfg. Co. v. Stew- 
art’8 Creditors, 64 So. 145. 134 Ia. 
374, 

15 OJ. p 1072 note 62 Ca]. [b]. 

8^ Ia.—U. S. Tire Supply Co. v. 
Gulf Dist. Nat. Maritime Union of 
America, App.. 189 So. 852. 
Comp^Uing gnatSsg of appeal 
Where defendants in injunction ac- 
tion failed to show In 
certiorarL and prohibition proceed- 
I ing to compel trial court to grant a 
suspensive appeal. that plaintlff in 
injunction suit had been given notice 
of applicatlon for a suspensive ap¬ 
peal and there was no record ft'om 
which court of appeal could reach 
ooncltision that trial court abusfd its 
dlscretion in refusing to grant ap¬ 
peal. trial court would not be com- 
pelled by court of appeal to grant 
the appeaL—U. S. Tire Supply Co. v. 
Gulf Dist. Nat. Maritime Union of 
America, supra. 


88. Lo.—^Riccobono v. Keamey, 114 
So. 707, 164 La. 844. 

16 CU. p 1072 note 63 [a]. 

87- La.—^Putnam & Norman v. 

Levee, 153 So. 685. 179 La. 180. an- 
nulling State ex reL Levee v. Car- 
ruth. App., 140 So. 311—Gita & 
Geier v. Carroll, 121 So. 779, 9 La. 
App. 631—State ex reL Gentry v. 
O Quinn, 6 La-App. 703—Cathey v. 
Henriques. 3 La.App. 223. 

83. La.—^Putnam & Norman v. 
Levee, 153 So. 683. 179 La. 180. 
annulling State ex reL Levee v. 
Carruth, App., 149 So. 311—Lavoy 
V. Toye Bioa Auto. & Taxicab Co., 
105 So. 292, 159 La. 209—State ex 
reL Kennedy & Ujnny Co. v. Gulf, 
C & S. F. Ry. Co., App., 104 So. 
693—Johnson v. Noblcs, App., 178 
So. 654—^Lee v. Nobles, App., 178 
So. 648—State ex rei. Perron v. 
Fruge, App.. 173 So. 676—Brasher 
V. St. Tammany Holding Co., App., 
165 So. 724—State ex rei. Eiwazds 
V. Porter, App., 162 So. 664—State 
ex reL Griffln v. Morgan, 130 So. 
868, 19 La.App. 709. 

Belief after zcmsal of Injnnctlon 
Any relicf given plalntiff by ap¬ 
pellate court after district court'8 
refusal of injunction must be under 
supervisory jurisdiction, devolutive 
appeal from the Judgment being in- 
adequate.—^Wall v, Tangipahoa 
School Board, 119 So. 371, 9 La.App. 
178. 

89. La.—^Putnam & Norman v. 
Levee, 163 So. 686, 179 La. 180, an¬ 
nulling State ex rei. Levee v. Oar- 
ruth. App., 149 So. 311—Lavoy v. 
Toye Broa Auto & Taxicab Co^ 
105 So. 292, 159 La. 209—State ex 
reL Anderson Post Hardwood 
Lumber Co. v, Bullock. App., 178 
So. 638—State ex rei. Perron v. 
Fmge, App., 173 So. 676—State 
ex reL Kdwards v. Porter,* App.; 
162 So. 664. 

90. Only on appeals from dlstxiot 
oonzts 

This provislon applies only to hp- 
peals from district courts, and does 
not predude* Jurisdiction of an ap- 
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the niles of practice regulating appeals to, and pro- 
ceedings in, the supreme court regulate as far 
as applicable appeals and proceedings in the court 
of appeal.®^ 

g 380. -- District Courts 

The constftution regulates the appellate Jurisdiction of 
the dfstriet courts. 

Under article 7 § 36, the district courts have 
jurisdiction of appeals from justices of the peace 
from ordcrs requiring peace bonds,®2 and of all 
civil matters regardless of the amount in dispute,®- 
cxcept cases where immovable property, either sepa- 
ratcly or in conjunction with movable property, is 
claimed as a homestead. A district court has only 
a limited supervisory jurisdiction in aid of its ap¬ 
pellate jurisdiction over inferior courts.9^ The 


§ 381 

review of the proceedings of the inferior Louisiana 
courts has already been considered supra § 265. 

§ 381. -Amount in Controversy 

As provfded by the constltutlon» appellate Jurisdiction 
Is In the supreme court in cIvll sults, wIth certain excep- 
tlons, only where the amount In dispute or the fund to be 
distributed exceeds two thousand dollars exclusive of In¬ 
tereat; and Is in the courts of appeal where such amount 
or fund exceeds one hundred doliars and does not exceed 
two thousand dollars, exclusive of Intereat. 

Under Constitution article 7 § 10, appellate ju¬ 
risdiction in civil suits, except suits for damages for 
physical injuries to, or for the death of, a person, or 
for other damages sustained by such person or his 
heirs or legal representatives, arising out of the 
same circumstances, is in the supreme court, only 
where the amount in dispute,®^ the value of the 


peal from a parish court.—State v. 
Judgres CIr. Ct. of App.. 82 La-Ann. 
774. 

»1. La.—^Thomas v. Goodwin, 45 So. 
406. 120 La. 504. 

of supreme oonrt to deter¬ 
mino fftct QLuestlons alCectingr Juris¬ 
diction is a nile of practice regrulat- 
ing appeals. and therefore applicable 
to court of appeal.—Ducre v. Milner, 
144 So. 610, 375 La. 897, settlng 
aside, App., 141 So. 617, which an- 
nulled 140 So. 158, rehearing denied 
142 So. 618. and 146 So. 734, con- 
formed te 146 So. 734. 

92. La,—Tremont Lumber Co. v. 
Talbot, 74 So. 183, 140 La. 887. 

93. Suits Involving’ dvU or poUtleal 
rlglits aie wlthin the Jurisdiction of 
the district courts, under art 7 5 85. 
—Oberly v. Calcasleu Parish School 
Board, 77 So. 600. 142 La. 788. 

94. La.—City of Gretna v. Hossner, 
97 So. 336, 154 La. 117. 

96. La.—Dutton v. Harmonia Ins. 
Co. of Buffalo, N. Y., 184 So. 546, 
191 La. 72—^Madison v. Prudential 
Ins. Co. of America, 181 So. 871. 
190 La. 103—Gaillardanne v. Lo- 
cascio, 162 So. 69. 182 «La. 639— 
Knighton v. Safety Tire Service, 
149 So. 448. 177 La. 762, trans- 
ferred, see, App., 160 So. 682— W. I 
L. Pace Plano Co. v. Louisiana 
Seeburg Piano Co., 143 So. 869, 176 
La. 412—Stalford v. Tolmas Real- , 
ty Co., 139 So. 766, 174 La. 83, 
transferred, see, App., 146 So. 61— 
Stokes V. New Orleans Public 
Service, 137 So. 196, 178 La. 406— 
Steeg Printing & Publishing Co. v. 
Auto Lee Stores, 134 So. 746, 172 
Lsl 566, transferred, see 138 'So. 
899. 18 La.App. 477—Villemeur v. 
Woodward, 132 So. 361, 171 La. 
831. transferred, see 180 So. 366, 14 
La.App. 697, and transferred. see 
134 So. 111, 16 La.App. 635—Peu- 
cbeu V, W. D, Haas & Co., 129 So. 
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631, 170 La. 923—^Le Rosen v. 
North Central Texas Oil Co., 120 
So. 862, 167 La. 1076—Larroux v. 
Larroux*8 Heirs, 117 So. 727. 166 
La. 585, transferred, sce 126 So. 
462, 12 La.App. 498—Pennywell v. 
George. 114 So. 493. 164 La. 630— 
Board of Health of State of Lou¬ 
isiana V. Town of Be Quincy, 111 
So. 789, 163 La. 369—Relmers v. 
Hebert. 111 So. 91. 162 La. 772— 
A. Baldwin & Co. v. McCain, 106 
So. 459, 159 La. 966—^Nelson v. 
Continental Asphnlt & Petroleum 
Co., 102 So. 683. 157 La. 491—Nyl- 
ka Land Co. v. City of New Or- 
leana. 102 'So. 477, 157 La. 366— 
Clementine v. Ritcbie, 99 So. 218. 
155 La, 263—Mlchel v. Michel, 92 
So. 60, 161 IjSl, 640—Hook v. Cusi- 
mano, 88 So. 821, 149 La. 281—^Tor- 
Jusen y. Linn. 82 So. 367. 146 La. 
352—^Black v. New Orleans Ry. & 
Light Co.. 82 So. 81. 145 La. 180— 
Day V. Louisiana Central Lumber 
Co., 81 So. 328, 144 La. 820—Suc- 
cession of Ibos, 81 So. 326, 144 La. 
813—Minor v. Young, 81 So. 208, 
144 La. 635—^Aubrey v. Guillaumin. 
80 So. 241, 144 La. 177—Wolf v. 
Commisslon Council of City of 
Hammond, 80 So. 216, 144 La. 107 
—Marks v. Loewenberg, 78 So. 444, 
143 La. 196—Doullut v. Rush, 77 
So. 117, 142 La. 462—Zagame v. 
Cbalmette Laundry Co., 76 So. 
703, 142 La. 261—^Hunt v. Chis- 
holm, App., 182 So. 332—^Prance v. 
Firemen*s Ins. Co, of Newark, N. 
J.. App., 170 So. 424—Craten v. 
^tna Life Ins. Co. of Hartford. 
Conn., App., 167 So. 856. trans¬ 
ferre^ see 173 So. 306, 186 La. 757 
—^Bank of Winnfleld v. Mellon. 
App.. 142 So. 300. 

16 C.J. p 1066 note 80. 

Cases not witbiiL supreme oourt’s lu- 
rlsdlotional amount 
La.—Baker v. Duson, 188 So. 40, 192 
La. 891, transferred, see 189 So. 
610—^Ratcliff V. Levin, 139 So. 10, 
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173 La. 931—^Klump v. Pontenot, 
119 So. 66. 167 L-i. 327, transferred, 
sce Klump v. Fontenot, 122 So. 
603, 11 La.App. 27—State ex rei. 
Thoman v. Williams, 113 S*». 817, 
164 La. 202—A. Baldwin & Co. v. 
McCain, 106 So. 459. 159 La. 9€6 
—^Nelson v. Continental Asphalt & 
Petroleum Co., 102 So. 5S3, 157 La. 
491—^Alexandria St eam Laundry v. 
Fitzumn, 101 So. 797, 167 La. 23— 
Larrabee v. Landry, 101 So. 315, 
166 La. 639—Succession of 
Braughn. 101 So. 217, 156 La. 843— 
Clementine v. Ritcbie, 99 So. 218. 
155 La. 263—Dugas v. City of La 
Fayette, 98 So. 434, 154 La. 961— 
0'Shee v. Chaudolr, 97 So. 796, 154 
La. 517—^Bensel v. Kublman, 97 So. 
347, 154 La. 150—Foster v. Peet, 92 
So. 811, 151 La. 718—State ex rcl. 
Meriwether v. City of Shreveport. 
91 So. 678, 161 La. 203—Lester v. 
Bumett 91 So. 411, 150 La. 970— 
Anticich v. Mihaljevlch, 88 So. 820, 
149 La. 278—Flores v. Steeg Print¬ 
ing & Publishing Co., 861 So. 816, 
148 La. 295—^Pawnee Land St Lum¬ 
ber Co. V. Guillory, 80 So. 890, 144 
La. 697—Green v. Kettler, 80 So. 
594, 144 La, 374—Crawford. Jen- 
kins & Booth v. Fisher, 80 So. 224, 
144 La. 129. 

Xn suit for rednetion of assess- 
ment alleged to be excessive, the 
amount in contest Is the amount of 
taxes levied on the alleged excess, 
and where that amount is lesa than 
two thousand dollars, and no aues- 
tion of the constitutionality or le- 
gality of the tax is presented, the 
supreme court has no Jurisdiction of 
the appeal under Const. art 85.— 
Getty y. Richards, 84 So. 589, 147 
La. 204. 

Money dmnand oouplad wltli dem,and 
for realty 

Where a money demand for three 
hundred and thirty dollars is coupled 
with a demand for possession of 
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thinu or propcrty in dispute,®* or thc fund to bc excceds two thousand dollars exclusive of ia- 
distributcd,®^ irrcspectivc of the amount claimed,®® terest,®® and, moreover, jurisdiction cannot be con- 


which cxc^^d» In valu^ th»* 
lower Juriftdtction of the court, thi,- 
ftuprome r^ourt has Jurisdiction of an 
appeal.—Ward v. Lynn, 90 So. 399. 
149 La. 1043. 

Mo monBT or propotij iavolTad 
The supremo court has no Jurlsdio- 
tion of an appeal by relatore seek- 
insr to compel by mandamus a city 
board of hoalth to chancre certaln 
designatione of their ancestors and 
othcr Mood relative» in it» reeords 
of vital statlstics froni “colorcd” to 
**white/* since no amount of money 
or propcrty is involved.—State ex 
rei. Allnot v. Board of H.-alth of City 
of New Orleuns, 99 So. 589. 155 La. 
7S8. 

99. La.—Baker v. Buson, 188 So. 40 
192 La. 391. transferred, see 1S9 
So. 510—Falgout v. Johnson. 186 
So. 349, 191 La. 823—-V. M. Ed- 
wards Co. v. Hano, 17T So, 691. 188 
La. 632—Bacher v. Kraus». 154 So. 
733. 179 Lia. 675, transferrcd, see 
App., 159 So. 766—Succession of 
Wengcrt. 152 So. 747, l7g La. 1027 
—Opelousa» SL Landry Bank l: 
Trust Co. V. Fontenot, 137 So. 339. 
173 La. 430--ymemeur v. Wood- 
ward. 133 So. 361. 171 La. 831. 
transferred. see 130 So. 366, 14 La. 
App. 597, and transferred, see 134 
So. 111. 16 La.App. 535—Mu.ff v. 
Batcllft 131 So. 194. 171 La. 419— 
Oodcbaux v. Stilie, 118 So. 481. 
167 La. 1—McGovem y. United 
Kailway Men'» Oil As8'n. 103 So. 
280, 157 La. 966—Bankston v. Gill, 
95 So. 701. 153 La, 234—Vitrano v. 
XAvy, 92 So. 874. 151 La. 890— 
Hicliel V. Mlchel, 82 So. 50, 151 
La. 540—Franks v. Dayis Broa 
Lombcr Co., 84 So. 101. 146 La. 
803—BlUSot y. Terrebonne Parlsh 
Suhool Board, 79 So. 78, 143 La. 
-%Aab«rt V. Guyol, 77 So. 785, 142 
La. IOI—%Aubert y. Buins. 77 So. 
782, 142 La. 895—Noei EeUte v. 
Louisiana OU Refining Corpora- 
tion. App., 170 So. 372, transferred. 
aee 176 So. 744, 188 La. 45—Sue- 
ceseion of Vercher, App., 158 So. 
874. 

15 C.J. p 1066 note 80. 

**A3ntfnTi,t ia dispate^ 

(1) The words **amount in dis- 
pute** in the constltutional provlsion 
that amount In diapute must exceed 
two thousand dollais, exclusive of 
iaterest, to vest supreme court wlth 
Jurisdiction. includes value of thing 
In contest, trhere a thing Instead of 
an ambvkht is in dispute.—Baker y. 
Puson, 188 So. 40, 192 Za. 301. trans- 
ferred, see 189 So. 510—Bald- 
wia 6b Co. MoCaln, 106 So. 459. 
159 Ia. 966—Noel SIstate v. Liouisi- 
ana Oil Reflnlng Corporation, App., 
170 So. 273, t^rasisferred, sm 175 ^ 
744. 188 lA, 45. 


(2) Tt Is the value of what plaln- 
tifP clnims and defendant disputes; 
und the value of what is Involved in 
'I collatentl question which may have 
lo be determined does not govem 
qutstlon of Jurisdiction.—Richard- 
aon V. Charles Kirsch & Co., 187 So. 
1, 191 Lo. 991, transferred, see 179 
So. 621, transferred, see, App., 189 
So. 146, rehearing denied 189 So. 621. 
“Amonut la eontest** 

In suit to annui sale of bank scrip 
hecause of buyer*s fraud and to have 
value thereof Inventoried as asset of 
8e]ler*8 succession, alleged value of 
scrip, not face value, was the 
*‘amount in contest** respectlng su¬ 
preme court*s jurisdiction notwith- 
standing allegation that defendant 
Imyer, uslng scrip fraudulently ob- 
lamed, purchased lot whose value 
exceeded Jurisdictional amount.— 
Carroll v. David, 154 So. 913, 179 La. 
713, transferred, see, App., 158 So. 
250. 

▼alas of estats 

Supreme court has appellate Ju¬ 
risdiction of suit to invalidate wlll, 
where value of estate exceeds two 
thousand dollars, regardless of value 
of property bequeathed.—Succession 
of Wilson, 145 So. 13, 176 La. 1078. 

▼alne of pxiyiltge, recognitlon and 
enforcement of which is demanded. 
determines Juxisdiction of supreme 
court, but suit value cannot exceed 
amount of debt it secures.—^A. Bald- 
wln & Co. V. llcCain. 106 So. 459, 
159 La. 966. 

Thlrd person appeal 
Where value of interest claimed 
by third person, not a party to the 
suit in which a judgment Is ren- 
dered, is shown to exceed amount re- 
quired to confer Jurisdiction on su¬ 
preme court, the appeal will not be 
dismissed, nor will an appeal be dis- 
raissed Izi such case because of a 
doubt as to appellantes ability to es- 
tabltsh his clsim as a matter of law. 
—Haines v, Bunson, 82 So. 690, 146 
La. 525. 

96r- La.-nr.Kelly. Weber & Co. v. F. 
D. Haxvey & Co., 151 So. 201, 178 
Ia. 266—^Knighton v. Safety Tire 
Service, 149 So. 448, 177 La. 762. 
transferred, see, App., 150 So. 582 
—W. Ii. Pace Plano Co, v. Louisi¬ 
ana Seebuig Piano Co., 143 So. 359, 
176 La. 412—Succession of Kop- 
pel, 129 So. 727, .171 La. 119—New 
Xhrleans Silica Brick Co. v- John 
Thatcher & Son. 107 So. 236, 160 
Ia. 392-i--Kahn v. Kahn, 98 So. 167, 
154 La. 729—Union Nat. Bank of 
Monroe v. Marx, 88 So. SOI, 148 
Ia. 1038—Succession of Kyle v. 
i^ecot, 87 So. 714. 148 La. 691— 
Succession of Pietri. 85 So, 623. 
1^7 —^Douliut V. RusJ^ -77 

Bu» 117. 142 Ia. 463—Zsgpazns • v. 


Chalmette Laundry Co., 76 So, 703, 
142 La. 251—Barnes v. AHen, App.! 
183 So. 66—General Motors Truck 
Co. of Louisiana v. Caddo Trans¬ 
fer & Warehouse Co„ App., 172 So. 
178, transferred, see 179 So. 843, 
189 La. 629—Paust v. HlU-Powers 
Pinance Corporation. App., 142 So. 
296, transferred. see 151 So. 68, 178 
La. 170. 

16 C.J. p 1066 note 80 [a], [b]. 
Approylng or smending acoount 
Jurisdiction of appeal from judg- 
ment approving or amending an ac- 
count or a tableau of distnbution of 
receiver, liquidator, or administrator 
Is determlned entirely by amount of 
fund to be distributed.—General Mo¬ 
tors Truck Co. of Louisiana v. Caddo 
Transfer & Warehouse Co., App., 172 
So. 178, tzansferred, see 179 So. 843, 
189 La. 529. 

Xa cases of suooessioiL and insoX- 
ycncy, the test of the supreme 
court*8 appellate Jurisdiction is not 
the actual amount distributed in a 
provisional account, or amount of 
assets handled. but the total amount 
of fund to be distributed.—Succes¬ 
sion of Wengert, 152 So. 747, 178 La. 
1027—^Knighton v, Safety Tire Serv¬ 
ice. 149 So. 448. 177 La. 762, trans¬ 
ferred. App., 150 So. 582—Succession 
of Johnson, 76 So. 743, 141 La. 

I 842. 

Cnstody or disposal of fund not In^ 
yolved 

As under Act 1921 No. 118 SS 7. 8, 
members of supervising boards of 
road districts are mere agents, serv- 
ing without pay, and not chargod 
with the custody or disposal of a 
fund, the two thousand dollars nec- 
essary to glve the supreme court 
Jurisdiction on appeal is not involved* 
on an appeal from a decree holding 
vold an ordinance of defendant po- 
lice Jury discharging plaintxffs from 
such board of supervlsors, and en- 
Joining defendant from interfering 
with plaintlfCs in the dischaige of 
their duties as such boaid membera 
—^Fellows* V. Police Jury of Tangi- 
pahoa, 107 So. 514, 160 La. 749. 

98. La.—H. A. Bauman, Inc., v. Til- 
ly, 177 So. 657, 188 La. 531, trans¬ 
ferred, see App., 176 So. 489—Kel¬ 
ly, Weber & Co. v. F. D. Harvey & 
Co., 161 So. 201. 178 La- 266—Han- 
over Flre Ina Co. v. Southern 
Amusement Co., 146 So. 316, 17$ 
La. 681, transferred, see App., 150 
So. 92—General Motors Truck Co. 
of Louisiana v. Caddo Transfer & 
Warehouse Co., App., 17-2 So. 178, 
transferred, see 179 So. 843, 169 
La. 529. 

98« ;La.—General Motors Truck Co. 

9f Louisiana v. Caddo Transfer & 

•u y^AT^house .Co., App., 172 So. 178, 
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ferred by agreement of the litigants.^ A provision 
limiting the supreme court's jurisdiction to cases 
where a fine exceeds three hundred dollars or im- 
prisonment not exceeding six months does not ap- 
ply to an appeal from a juvenile court.2 The su¬ 
preme court, however, has jurisdiction, regardlcss 
o£ the amount or value in dispute, to construe the 


provisions of its own judgment or decree.® 

Under Qjnstitution article 7 ^ 10, 29, courts of 
appeal have appellate jurisdiction only where the 
matter in dispute, or the funds to be distributed, 
exceed one hundred dollars, exclusive of interest,* 
and do not exceed two thousand dollars, exclusive 
of interest;® and, as announced supra § 377, if 


transferred, see 179 So. 843, 189 
La. 529. 

FziiLcipal of clalm only, exclusive 
of accrued interest, must be consld- 
ered in a revocatorv actlon. In deter- 
mlnlngr the ju-*isdiction of the su¬ 
preme court on appeal, relative to 
jurisdictional amount.—^Welnfurter 

y, Ciresap, 99 So. 528, 156 X^a. 682. 
Interest as amount in d*8pate 

Where demand Is for interest 
alone, total amount of interest 
souffht to be recovered is “amount 
in dispute** in determining which ap¬ 
pellate court has Jurisdiction.—^Brock 
V. People’s Sav. Bank St Trust Co.. 
App., 148 So. 460. 

Damasres eqnal to Interest as '^ziiu 
eipal” 

Where a Judgment in a suit to dis¬ 
solve an agreement for the sale of 
land awards damasres in a sum equal 
to the interest on the agrreed price 
to the date of the judgment, such 
sum constltutes “prlncipal** and not 
“interest** within the provision lim¬ 
iting the supreme court*s appellate 
Jurisdiction to two thousand dollars 
exclusive of Interest,—Soniat v, 
Clesi, 115 So. 644, 165 La. 426, trans¬ 
ferred, see 8 La-App. 209. 

1 . La.—State ex rei. Long v. Board 
of Deacons v. Good Hope Second 
Baptist Church of Alglers, 80 So. 
608, 144 La. 413—^Rockefeller v. 
Eggleston, App., 177 So. 124, 
CmnnlatUig demanda 
Plaintiffs havlng separate and dis¬ 
tinet causes of action, none of which 
is sufficient in amount to give the 
supreme court appellate Jurisdietlon, 
cannot give such Jurisdiction by 
cumulatlng thelr demands in a slngle 
suit.—^Hotard v. Perllloux, 107 So. 
615, 160 La 752—^Alessl v. Town of 
Independence, 76 So. 792, 142 La 338. 

S. La—State v. Campbell, 148 So. 
708, 177 La 659. 

& La—^Barker v. Houssiere-La- 
treille Oli Co., 112 So. 416, 163 La 
665. 

15 aJ. p 1066 note 80 [o]. 

As to taxatlon of oosts 
Supreme court had jurisdiction to 
construe provision in its own de- 
cree for taxation of costs, regard- 
less of amount of costs involved.— 
Barker v. Housslere-Latrellle Oil Co-, 
supra ■ j,* 

4 La—Gaillardanne v. Locasclo, 
162 So. 69, 182 La 589—^Ducre v. 
aaainer,Ta4A So. 610, 176 La .897, 


setting aside, App., 141 So. 617, 
which annulled 140 So. 158. rehear- 
ing denied 142 So. 618, and 146 So. 
734, conformed to 146 So. 734— 
Larroux v. Larroux*s H''irs, 117 
So. 727, 166 La 686, transferred, 
see 126 So. 462, 12 LaApp. 498— 
Vierlrg v. N. K. Fairbanks Co.. 100 
So. 729, 156 La 592—In re Land 
Development Co., 88 So. 118, 148 
La 925—Ethridge-Atkins Corpora¬ 
tion, v. Johnson, App., 183 So. 87— 
Smith V. Shehee, App., 143 So. 339. 
conformlng to answers 143 So. 338, 
175 Lia 394, and amended on other 
grounds, App., 144 So. 750—^Mer- 
chants* & Farzners' Bank St Trust 
Co. V. Johnson, App., 142 So. 158— 
Swope V. Holmea 125 S*). 768, 12 
I^App. 212—Crais v. Castaing, 6 
LaA.pp. 144—^Tobias v. Schloss, 5 
LaApp. 234. 

16 CJ. p 1072 note 47. 

Attomey^s fees as pazt of demaaid 
Court of appeal has jurisdiction of 
appeal in suit on note for one hun¬ 
dred dollars, providing for attomey*s 
fees of flfteen per cent. thereon, 
since attomey^s fees form part of 
plaintiffs demand.—Thomas v. La- 
vigne, LaApp., 149 So. 298. 

APpeals under Woxkmen^s Com- 
pensatlou Law are retumable to the 
court of appesd where the amount 
exceeds one hundred dollars, regard- 
less of the maximum amount claim- 
ed.—Clementine v, Ritchle, 99 So. 
213, 155 La 263. 

5. Lia—^Richardson v. Charles 
Kirsch & Co., 187 So. 1, 191 La 
991, transferredf see 179 So. 681, 
transferred, see, App., 189 So. 146, 
rehearing denied 189 So. 621—Mad- 
ison V. Prudential Ins. Co. of 
America 181 So. 871, 190 La 103— 
A. M. Edwards Co. v, Hano, 177 
So. 691, 188 La 632—Qaillardanne 
V. Locascio, 162 So. 69, 182 La 
639—^Hanover Pire Ina Co. v. 
Southern Amusement Co., 146 So. 
316, 176 La 631, transferred, see, 
App., 150 So. 92—Ducre v. Milner, 
144 Sa 610, 176 La 897, setting 
aside, App., 141 So. 617, which an- 
nulled 140 So. 168, rehearing de¬ 
nied 142 So. 618. and 146 So. 734, 
cbnformed to 146 So. 734—Chick- 
asaw Wood Products Co. v. Vall- 
Donaldson Co., 136 So. 87, 173 La 
59, transferred, see 138 So. 680, 19 
LaApp. 315—Steeg Printlng & 
Publishing Co. v. Auto Lee Stores, 
134 So. 746, 172 La 566. trans- 
- ferred. see, 188 «o.-SSO, 18 LaAjIp. 


477—^Larroux v. Larroux*s Helrs, 
117 So. 727, 166 La 686, trans¬ 
ferred, see 126 So. 482, 12 La.App. 
498—Vlering v. N. K. Fairbanks 
Co., 100 So. 729, 168 La 692— 
Succession of Von Phul, 82 So. 883, 
145 La 763—Southern Scrap Ma¬ 
teria! Co. v. Liquidating Com*rs of 
Carondelet Canal & Navigation Co., 
79 So. 176, 143 La 647—Green v. 
Traylor, 77 So. 127, 142 La 492— 
Miller v. Albert Hanson Lumber 
Co.. 58 So. 502, 130 La 662—State 
ex rei. Kenner v. Jones, App., 191 
So. 288—Rusilllon v. Papania, App., 
189 So. 513—State ex rei. Moss v. 
Willis, App., 184 So. 221—Succes- 
sion of Lasselgne, App., 181 So. 
879—Carlock v. Kusin, App., 167 
So. 459—^Thibodeaux v. Bergeron, 
App., 166 So. 898, afllrmed 171 So. 
34, 185 La 794—^Lowe v. GarHga 
App., 162 So. 441, cause remanded 
166 So. 131, 184 Ia 436, conformed 
to, App., 169 So. 109—Prejean v. 
Bichard, App., 158 So. 693—KAuf- 
man v. H. G. Hili Stores, App., 158 
So. 605, annulled on othOr grounds 
159 So. 745—Succession of Hunzel- 
man, App., 167 So. 118—Taylor v. 
American Bank A Trust Co., 133 
So. 402, 17 La-App. 458—Boisseau 
V. Vallon St Jordano, 132 So. 237, 
15 LaApp. 389, transferred, see 
139 So. 304, 173 La 972—Willis v. 
Word, 7 LaApp. 447—Giacona v. 
Juliani, 3 laApp. 317—Brown v. 
Parlsh, 1 LaApp. 246. 

16 C.J. p 1072 note 48. 

Cases au)t wltliln Juilsdlotioiial 
amount of court of appeal 

Ia—^Ruslllion' v. Papania App., 189 
So. 513—Leche ex rei. Moore v. U. 
S. Fidelity St Guaranty Co., App., 
188 So. 197—Spector v. Union City 
Transfer, App., 182 So. 524—Gast 
V, Gast. App., 181 So. 204—Rich- 
land State Bank v. Brock, App., 177 
So. 454—Rockefeller v. Eggleston, 
App., 177 So. 124—A. Baumaa 
Inc., V. Tilly, App., 176 So. 489, 
transferred, see 177 So. 657, 188 
Ia 531—DessaJles v. Tichenor, 
App., 171 So. 147, transferred, see 
173 So. 807, 186 La 1101—Noel 
Estate V. Louisiana Oil Refining 
Corporation, App., 170 So. 272, 
transferred, see 175 So. 744, 188 
La 46—Perrjrman v. Trimble, App., ’ 
170 So. 253, transferred, See 179 
So. 677, 189 La 398—Shreveport^ 
liaundries v. sSt. Paul-ltercur^ 
Indemnity Co. of &L Paul, App.;; 

" 16^ So; '3d3-=^Brttn€h* ‘* “v;'' Acme' 
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an appcal within thc jurisdictional amount of a 
court of appcal is crroncously brought in thc su¬ 
preme court, it will bc transferred to a court of ap¬ 
pcal. 

In a suit for damagcs, apj>cllate jurisdiction is in 
thc supreme court, and not in a court of appeal, if 
the amount of dama^jes involved cxcccds two 
thousand doHars,^ but in a court of appcal if the 
amount involved is iess than that amount cxccpt 
that the jurisdiction is in a court of appcal, re- 


gardless of thc amount involved, if the suit is for 
damages for physical injuries to, or for the death 
of, a person,^ or for other damages sustained by 
such person or his heirs or Icgal representatives 
arising out of the same circumstances.® 

The court having appellate jurisdiction of the 
main demand, has appellate jurisdiction of an ap¬ 
peal from a judgment on a reconventional or in- 
cidcntal demand, regardless of the amount involv- 
cd.i® On the other hand, if the amount of the main 


Hom^stead Aw*n, App., 1S9 So. 32S 
—Mitcham v. Mltchaxn, App., 16« 
Sft. 145, transf**rr<»d, Sup., 17S 
So. 1S2—Succf^fiBion of Vercher, 
App„ 16S So. J?74—Linrr v. Authe- 
ment, App., 150 So. 72, rehf^arins: 
refused 152 So. 115, transferred, 
see 162 So. 7. 1S2 hn. 312—Liner 
▼. Authexnent App., ISO So. 71» re- 
hearinir refuaed 152 So. 116, trans- 
feired, see 162 So. 7, 1S2 La. 342— 
Broek V- People's Sav. Bank & 
Trust Co., App., 148 So. 460—Fauat 
V. Hlll-Powera Pinan^e Corpora¬ 
tion, App., 142 So. 296, transferred. 
see 151 So. 63. 178 L^l 170—I>n- 
buisson & Dubuisson v. St. Landry 
Bank 4b Trust Co. of Opelousas, 
App., 142 So- 260—State ex rei. 
Kavo V. Baynard, 140 So. 47, 19 La. 
App. 289. transferred. see 116 So. 
41. 171 La. 620—Successlon of I>u- 
cre, 189 So. 665, 19 La.App. 574— 
Bywater v. Bnderle, ISO So. 84, 19 
La.App. 417—Prater v. Porter. 133 
So. 473. 16 la.App. 45—Boisseau v. 
Vallon & Jordano, 132 So. 237. 15 
La.App. 389. transferred, see 139 
So, 304, 173 La. 972—Roe v. Man- 
iscalco, 131 So. 607, 15 L»a.App. 2 j 1 
—Vlllemeur v, Woodward, 130 So. 
366. 14 La.App. 597. transferred, 
SCO 132 So. 361, 171 La. 831. trans- 
ferred. see 134 So. 111. 16 La.App. 
53 S—Babb v. HolUngsworth. 129 
So. 423. 14 La.App. 273—State ex 
• rei. LiOuisiana Hiffhway Commis- 
sion V. Yoong, 128 So. 18S, 13 La. 
App. 565—Dyer v. Bridire Keights 
Rcalty Ca, 127 So. 750. 19 La.App. 
809, transferred. see 129 So, 647, 
170 La. 1092—Jones v. Gleason. 120 
So. 101. 9 La.App. 266, supple- 
«nented 120 So. 703. 10 La.App. 211 
—Williams V. Leyland Line S. S, 
Co., 8 La.App. 431—^Brooks v. Byrd 
St Clopton, 7 lia.App. 253—Heard 
v. Monroe Sand Se, Gravel Co., 6 La. 
App. 362—Campbell v. Wiae, 6 La. 
App. 194, 301—Green v. Aluminum 
Line 6b New Amsterdam Casualty 
Co., 5 La.App. 47—People’s Home- 
stead St Savinga As8*n v. Adama. 3 
La.App. 161. 

ITiuid lield as svldsaes 

When a criminal procecding* in 
whieh money held as evidence termi- 
nates. and a controversy arlsea over 
a right to such money, a **civil ac- 
tion’* arises, and an appeal lies in 


j sush artion to the court of appeals 
; where the amount involved is within 
the jurisdiction of that court.— 
Bvrnes v. Richardson, 116 So. 496. 
166 la. 1026, answers to certlfled 
questlons conformed to 8 La.App. 
633. 

Xexits of case 

Where amount In dlspute in suit 
on Indemnity bond was in excess of 
amount of whieh court of appeal had 
jurisd'ction, such court was without 
Jurisdiction to determlne correetness 
of ruling that insurer had incurred 
statutory penalty by refuslng to pay 
part of in 3 ured*s demand. since such 
determinatlon required consideration 
of ments of entire case.—Shreve- 
port Laundries v. St. Paul-Mercury 
Indemnity Co. of St. Paul. La.App., 
169 So. 363. 

G. 1«.—^Newsom y. Stams, 142 So. 
138, 174 La. 955. annulling, App., 
136 So. 743, and conformed to 142 
So. 704—Soniat v. Closi, 115 So. 
6 <4, 165 La. 426, transferred, see 
8 La.App. 209—Sandlin v. Coyle, 78 
So. 261, 143 La. 121, L.R.A.1918D 
389—Gilmore v. Hachel, App., 188 
So. 428—Lasarone v. Hiram Walk- 
er, Inc,, App., 182 So. 341—^Nagle v. 
Shreveport Journal Pub. Co.. App., 
170 So. 270—^Williams v. L»eyland 
Line S. S. Co.. 8 La.App. 43’4— 
Clarke v. Bandelin, 6 La.App. 564 
—Spearman v. Toye Bros. Auto & 
Taxicab Co.. 4 La.App. 476. 

Ife n tal angit'8h, not accompanied 
by physical injuries.—Spearman ‘v. 
Toye Broa Auto & Taxi-Cab Co., 114 
So. 691, 164 La. 677—Duplantis v. 
Chauvin, La.App., 158 So. 663, trans- 
ferred. see 161 So. 610, 182 I-a. 281 
—^Kaufnmn v. H. G. Hili Stores, La. 
App., 158 So. 605, annulled on other 
grounds 169 So. 745. 

! Utanago to Tmsinessi character» or 
repntatlon 

La.—^Lasarone v. Hiram Walker, Inc., 
App.. 182 So. 341—^Newsom v. 
Stams, App., 142 So. 704, conform- 
ing to 142 So. 138, 174 La. 956, an- 
nulling, App., 136 So. 743. 

Slander and defaxnatioii 
La.—Searcy v. Interurban Transp. 
Co., App., 179 So, 93, reversing 171 
So. 468 and reversed on other 
grounds 179 So. 75, 189 La. 183— 
Femandez v. Hannagrig, App., 1^1 
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So. 469, transferred, see Femandes 
V. Hanagiiff. 163 So. 683, 179 lau 
175—Hepting v. Durand, 126 So. 
671, 12 La.App. 639. 

7- La.—^Wagner v. New Orleans Ry. 
& Light Co.. 91 So. 817. 151 La. 
400—^Reine v. Pontcliartrain R. Co.. 
81 So. 301, 144 La. 750. 

8. La.—^Newsom v. Stams, 142 So. 
138, 174 Lsl 965, annui ing, App., 
136 So. 743, and conformed to 
142 So. 704—Walker v. Superior 
Brass & Foundry Co., 94 So. 139, 
152‘La. 639—^Jumonville v. Frey’s, 
Inc., App., 171 So. 690—^Kauftnan 
V. H. G. Hili Stores, App., 158 So. 
605, annulled on other grounds 159 
So. 746—^Applewhite v. New Or¬ 
leans, App., 148 So. 261—Clarke v. 
Bandelin, 6 La.App. 564—Spearman 
V. Toye Bros. Auto & Taxicab Co„ 
4 IA.APP. 476. 

Failiire to sntnmoa mcdioal assist- 
ance 

The court of appeal had appellate 
jurisdiction of action against bus 
company for breach of contract of 
carriage in failing to summon medi¬ 
ca! assistance in ald of passenger 
while pa&senger was suftering from 
an apoplectic strokc, irrespective of 
amount demanded.—Searcy v. Inter¬ 
urban Transp. Co., App., 179 So. 93, 
reversing 171 So. 468 and reveised on 
other grounds 179 So. 76, 189 La. 
183. 

9. La.—Kaufman v. H. G. Hili 
Stores, App.. 153 So. 605, annulled 
on other grounds 159 So. 745—^Ap- 
plewhlte V. New Orleans Great 
Northern R. Co., App., 148 So. 261. 
'^Other damages’* arising out of 

the same circumstances, as used in 
the constitutional provision refers 
pMmarlly to property damages, such 
as to motor vehicles when damaged 
or destroyed by the same negligence 
that caused injury to, or death of, 
the operator or others in the vehi- 
cle at the time.—^Searcy v. Interur¬ 
ban Transp. Co., App., 179 So. 93, re¬ 
versing 171 So. 468 and reversed on 
other grounds 179 So. 76, 189 La. 
183. 

la La.—Naef v. Miller-Goll Mfg. 
Co., 143 So. 61, 176 La. 240—Snyder 
Wagon Co. v. Campbell Ice Cream** 
Co., 137 So. 855,. 178 La. 467—Au¬ 
tomobile Finance St Securities Co. 
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dcmand is insufiicient the supreme court is without 
jurisdiction, notwithstanding the claim in reconvcn- 
tion exceeds the jurisdictional amount.il 

Determination of jurisdictional amount Appel¬ 
late jurisdiction, whether in the supreme court or in 
a court of appeal, is determined by the amount re- 
maining in contest when the case has been submit- 
tcd for dedsion in the court of original jurisdic¬ 
tion,12 or, as otherwise expressed by the amount in 
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disputo at the time the judgmcnt appcaled from was 
rendercd.l 2 

As a general rule, the amount of the main claim 
or demand, as placed in disputc by the pleadings 
Controls in determining the jurisdictional amount,!* 
and where no pccuniary amount is in dispute, the 
value of the thing or object in controversy deter¬ 
mines appellate jurisdiction.i^ and the particular 
amount or value to be considcred is largely con- 
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V. Ougrgan, Inc., 91 So- 291, 150 La. 
903—Roblnson Mereant ile Co. v. 
preeman, App., 172 So. 707—First 
Nat. Bank v. Louislana Tax Com- 
niisslon, App.» 153 So. 345—State 
V. Strother, App., 146 So. 346. 
transferred 154 So. 22, 179 La. 

554- _Vinemeur v. Woodward, 132 
So. 361, 171 La. S31, transferred, 
see 130 So. 866, 14 La.App. 597, and 
transferred. see 134 So. 111, 16 La. 
App. 536—^Barker v. Hourslere-La- 
trellle Oi1 Co., 112 So. 415, 163 La. 

555— ^Monjure v. Cousins, 106 So. 
785. 160 La. 208. 

K-ila demaad la basis f6r deter- 
mining to which court the appeal 
shall be. whether appeal be taken 
from the JudgTnent on the prlnclpal 
and the reconventional demand or 
from either, and whether by plain- 
tiff or defendant.—Robinson Mercan- 
tfle Co. V. Freeman, La.App., 172 So. 
797. 

Suit la aatnre of third oppositioa. 

As regards appellate jurisdiction 
of court of appeal in a suit in the 
nature of a third opposltion wherein 
the third opponent contended that 
an automobile levied on In an in rem 
actlon agalnst another party be- 
longed to the third opponent, a de¬ 
mand for one hundred dollars to cov- 
dr counsel fee for the third opponent 
was merely incldental to the ques- 
tion of the ownership of the automo¬ 
bile.—Ethridge-Atklns Corporation v, 
Johnson, La.App., 183 So. 87. 
Reconventional or incldental demand 
as aifecting appellate jurisdiction 
generally see supra 9 377. 

11. La.—Heard v. Monroe Sand & 
Gravel Co., 116 So. 886, 165 La. 
925—^Loulsiana State Rice Milling 
Co. V. Gage, 110 So. 556, 162 La. 
350—Savings & Homestead Ass’n 
v. Frank, 80 So. 190, 144 La. 35. 
Talae of entlre contraet, only In- 
pldentally Involved, does not deter- 
Jnine jurisdiction of supreme court, 
There plalntllf merely seeks damages 
for Its breach.—^Heard v. Monroe 
Sand & Gravel Co., 116 So. 886, 165 
La. 925. 

12* La,—Hanover Flre Ins. Co. v- 
Southem Amusement Co., 146 So. 
816. 176 La. 631, transferred, see 
App., 160 So. 92—Staflord v. Tol- 
mas Realty Co., 139 So. 766, 174 
La. 83, transferred, see App., 146 


So. 61—Opelousas St. Landry Bank 
& Trust Co. V- Pontenot, 137 So. 
339, 173 La. 430—Chfckasaw Wood 
Products Co. V. Tail-Donaldson Co., 
136 So. 87, 173 La. 69, transferred. 
see 138 So. 680, 19 La.App. 315— 
Steeg Printing & Publishlng Co. v. 
Auto Lee Stores, 134 So. 746, 172 
La. 565, transferred. see 138 So. 
899, 18 La.App. 477—Heard v. 
Monroe Sand & Gravel Co., 11 $ So. 
886, 165 La. 925—Crowell & Spen- 
cer Lumber Co. v. Lynch, 101 So. 
797, 167 La. 21—Spector v. Union 
City Transfer, App., 182 So. 524— 
Rockefeller v. Eggleston, App., 177 
So. 124—Morey v. Gladden, 5 La. 
App. 301. 

Attoiiie 7*8 fees awarded must be 
considered in determining amount In 
dispute for appellate jurisilctional 
purposes.—^Richland State Bank v. 
Brock. La.App., 177 So. 454. 

13, Za .—Madlson v. Prudential Ins. 
Co. of America, 181 So. 871, 190 Ja. 
103 —A. Bauman, Inc., v. TUly, 
177 So. 657, 188 La. 531, trans¬ 
ferred, see App.. 175 So. 489— 
Pritehard v. Southern Ins. Co. of 
Nashvllle, Tenn., 137 So. 907. 173 
La. 604—Givens v. Yazoo & M. V, 
R. Co., 137 So. 66, 173 La. 372— 
Norwood v. Lake BIsteneau Oli Co., 
83 So. 25. 145 La. 823—Crawford. 
Jenkins & Booth v, Fisher, 80 So. 
224, 144 La. 129—^Wolf v. Thoraas, 
69 So. 269, 137 La. 833—Spector v. 
Union City Transfer, App., 182 So. 
524—Clivia V. Mitchell, 5 La.App. 
588. 

Axnoiist for whldh jndgxnant could 
be rttidered Controls jurisdiction.— 
Johnson v. National Casualty Co., 4 
La.App. 674. 

Seoond actioa iacreashig amount 
dalmed 

Where, after dismissal of a suit 
for a sum below the supreme court'8 
appellate Jurisdiction, plointiff sued 
for a sum within such Jurisdiction, 
but the judgment was below such ju- 
risdiction, the supreme court would 
not assume jurisdiction*—^Ham v. 
Louisiana, etc., R. Co., 68 So^ 133, 186 
La. 1083. 

lA Ijo. —^Dutton V. Harmonia Ins. 
Co. of Buifalo, N. Y.. 184 So. 546, 
191 La. 72—0’Shee v. Chaudoir, 97 
So. 796,- 154 La. 617—Tremont 
Lumber Co. t. Talbot, 74 So. 183, 
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140 La. 887—Hunt v. Chisholm, 
La.App., 182 So. 332—Baumann v. 
Michel, App., 176 So. 907. trans¬ 
ferred, see 181 So. 649, 190 La. 1— 
Roblnson Mc*'cantJ1e Co. v. Free¬ 
man, App,, 172 So. 797—Duplantis 
v. Chauvin, App., 158 So. 653, 
transferred, see 161 So. 610, 182 
La. 281—T. A. Plttman, Inc., v. 
Crescent City Plumbing & Heating 
Co., App.. 149 So. 784—^Thalhelm v. 
City of Gretna, 136 So. 184, 17 Li. 
Api>. 657—Hinckley v. Cauley, 136 
So. 126. 17 La.App. 388—Babb v. 
Hollingsworth, 129 So. 423, 14 La. 
App. 273. 

Amonat of expana*tiire as tast 
La.—Board of Health of State of 
Louisiana v. Town of De Qulncy, 
111 So. TS9. 163 La. 369—State ex 
rei. Chandler v. City of Shreveport, 
91 So. 850. 151 La. 491. 

Amount of tax 

In suit to cancel and annui assess- 
ments erroneously assessed In name 
of one not the owner, ard to restrain 
a City from actlng under such as- 
sessments. amount of tax claimed-to 
be due^ determines Jurisdiction of 
supreme court-—Nylka Land Co. v. 
City of New Orleans. 102 So. 477, 167 
La. 366. 

Bxlstenee and extant of lien 
Where matter in dispute was as 
to existence and extent of lien, ex- 
tent of lien and eunount claimed as 
attomey's fees. and not value of 
property, determined which court had 
appellate jurisdiction.—Wesson v. 
John Woodley, Inc., 139 Sb. 676, 19 
La.App. 369. 

IConey demand 

Where the. money demand in a 
suit for slander of title exceeds two 
thousand dollars, the supreme court 
has Jurisdiction on appeal, although 
the value of the possession of the 
property is" not shown.—^Interstate 
Land Ca v, Fellman, 64 So. 404, 134 
La. 538. 

15. La.—^Ethridge-Atkins Corpora^ 

tion v. Johnson, App., 183 So. 37 
—^Perryman v. .Trlmble, App., 170 
So. 253, transferred, see 179 So. 
677, 189 La. 398—Hourgette v. City 
of Gretna, 137 So. 844, 18 La.App. 
836. 

Value of zight 

Where issue is xight of possession 
of property, value of such right de- 
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trolled by thc nature of the action or procccding.^® 
This, howcvcr, has rcfercnce to actual controver- 
sies and not to fictitious, unfounded, and infiated 
claims and dcmands obviously made to create juris- 
diction.i7 Where thc matter in contest is the pos- 


session of an office, appellate jurisdiction, whether 
in the supreme court or in a court of appeal is to 
be determined by the amount of tjie emoluments of 
the office.i® 


termines question of jurisdiction of 
appellate court—Babst v. Hartx, 1 
La.App. 4SS. 

Where ownexehip of «mali ftind i« 
In dispate and that question depends 
on the exlstence or nonexiatence of a 
rirht worth many thousands of dol- 
lars, and the appeal clearly presents 
both questions, tho r^cuniary value 
of the riffht constitutes the real 
amount in dlspute tor Jurlsdictional 
purposes.—Perryman v. Trimble, La. 
App., 170 8o. 3S3, transferred, sce 
179 So. 577. 189 La. 398. 

Vheertaia Talnes aot oossidered 
On appeal in suit to aut oniue sher- 
IfCs deed. value of mlneral lease 
would not be considered in dxaiion 
of value of property in determizia- 
tlon of jurisdiction of court of ap- 
peala. since mineral ri^hts are re- 
garded as fugitive riffhts which have 
uncertain exlstence and value.— 
Thibodeaux v. Borseron. App.. 165 So. 
898. affirmed 171 So. 34. 185 La. 
794. 

10. I«a.—^l^lgout V. Johnson. 186 
So. 349. 191 La. 833->-GeneTal Mo¬ 
tors Truck Cb. of Ijouislana ▼. 
Caddo Transfer & Warehouse Co.. 
App.. 172 So. 178. transferred. see 
17$ Sa 848. 189 lA, 529—Villemeur 
T. Woodward, 132 So. 361, 171 La. 
831. transferred. see 130 So. 366. 14 
Lia.App. 597, and transferred. see 
134 So. 111. 16 lA.App. 53«—Gast 
V. Gast App.. 181 So. 204—Succes- 
sion of Minter, App.. 149 So. 296, 
transferred, see Minter v. Union 
Central Life Ixm, Co.. 156 So. 167, 
180 La. 38—^Bywater v- £nderle. 
139 So. 84. 19 l^aJtpp. 417. 

Against pciaolpal and «uxetj 
Principal and suretles have cem- 
mon intereat, and. when codefend- 
ants. amount 1« dispute is total 
amount of demand asainst them.— 
lioulsiana State Hice Milllns Oo. ▼. 
Herasby. 2 lja.App. 584. 

Saf oxosmsnt of Uea 

Where litigant seeks to enforce 
lien, as securing a clalm for money. 
the amount in dispute Is determin¬ 
ed for purposes of appellate juris¬ 
diction of supreme court and of 
courts of appeal by amount of clalm. 
and not by value of property agalnst 
which it Is asserted.—^Day v. Helena 
Ltimber Co.. 76 So. 820. 142 La. 
409. * 

Xa adtlott of paietltiott^ value of 
whole property, •'and' net value of 
share or shares of lltigants. is test 
of Jurisdiction of court of appeal.— 
Mltcham .v';* Mltoham. Ia.A pp., 160 
Sou 145,.lnms8etred}i«es Spp.. lf0.Skx. 


132—Gentllly Development Co. v. 
Carbajal, 123 So. 325, 168 La. 786. 
followed in 121 So. 214, 10 La.App. 
125. 

Za actioa. la slmulatioa, the value 
of the property or transaction in- 
volved Controls.—^Aubrey v. Gulllau- 
mln, 80 So. 241. 144 La. 177—Lowe 
V. Garriga. La.App., 162 So. 441, cause 
remanded 166 So. 131, 184 La. 436, 
conformed to, App., 169 So. 109— 
First Kat. Bank v. Jones, La.App.. 
161 So. 54. transferred. see 172 So. 
155, 186 La. 269. 

Za coaoonnu prooaedlng, the ju¬ 
rlsdictional amount involved is the 
fund to be distrlbuted.—^Kelly, Web- 
er & Co. V. P. D. Harvey & Co., 151 
So. 201, 178 La. 266—McDonald v. 
Harris Gas & Oil Co.. 2 La.App. 
241. 

za eoatest hetweea jndgmeat oredL 
tor aad thlrd persoa 
Where Judgment creditor seises 
proporty by gamishment process or 
otherwise and third person sets up 
ownership of property or rights 
agalnst it superior to those of, seiz- 
ing creditor, amount involved is val¬ 
ue of property seized and not 
amount of judgment.—Bacher v. 
Krausa, 154 So. 733. 179 La. 

675, transferred. see App.. 159 So. 
766. 

Xa eoatest bstweea judgmeat ered- 
Itor «ad judgmeat dohtor, the amount 
in contest 1« the amount of the 
Judgment or debt and not the value 
of the property.—Gaillardanne v. Lo- 
cascio, 162 So. 69. 182 La. 539—Bach¬ 
er V. KrauiBs. 164 So. 733. 179 La. 
675. transferred. see App., 159 So. 
766—^Louisiana Western Lumber Co. 
V. Stanford, 152 So. Z55, 178 La. 1052 
—Succession of Williams. 102 So. 
411, 157 La. 809. 

Za possessoxy actioa, the value of 
the possession must exceed two 
thousand dollars to vest the supreme 
court with jurisdiction.—Stafford v. 

I Murray. 93 So. 196, 162 La* 389— 
Smmanuel Presbyterian Church v. 
Riedy, 27 So. 888, 52 La-Ann. 1353. 

Za rsvooatozy actioa the amount 
of the claim or debt sought to be 
collected Controls the forum of ap¬ 
peal,—Weinfurter v. Cresap, 99 So. 
528. 155 La. 682—Gast V. Gast, La. 
App.', 181 So. 204—Lowe 'v, Gariigra. 
LA.App.. 162 So. 441, cause * remaitd- 
ed 166 So. 131. 184 436. conform¬ 

ed to, App., 169 So. 109. 

Xn, «uit to rssotad laad eoatxaot, 
the amount in dispute, as regaiids the 
JurisdictioB, .«is the ..jpurohasd «price 
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. or value of the property, and not 
the amount of tho deposit—^Rlchard- 
son V. Charles Kirsch & Co., La.App., 
179 So. 631, transferred, see 187 So. 
1, 191 La. 991, transferred, see 189 
So. 146, rehearirg donled 189 So. 
621—Bussey v. Wise-Miller, 129 So. 
166, 14 La.App. 104, transferred, see 
133 So. 443, 172 La. 198, followed in 
Bussey v. Barilleaux, 129 So. 167, 14 
La.App. 82, transferred, see 172 La. 
204—^Hunley v. Ascani, 129 So. 164, 
14 La.App. 95, followed in Bussey 
V. Barilleaux, 129 So. 167, 14 La.App. 
82, transferred, see 133 So. 446, 172 
La. 204. , 

Petitory action 

(1) In petitory action, tltle itself 
Is in dispute, and amount involved 
is not meroly value of rlght of oc- 
cupancy.—^Bywater v. Hnderle, 139 
So. 84. 19 La.App. 417. 

(2) In such an . action to have 
titlc to property rccognized, coupled 
with denuuid for rent, an appeal from 
Judgment for sum less than minimum 
Jurisdiction of supreme court is not 
dismlssibla—Pino v. Dufour, 140 So. 
31, 174 La. 227. 

Where exeentoxy process had heen 
«ned ont by mortgagee agalnst mort- 
[ gagor seizing mortgaged property, 
amount of claim and not value of 
property against which mortgage 
was asserted determines appellate 
Jurisdiction.—Gaillardajine v. Locas- 
cio, 162 So. 69, 182 La. 639. 

17. La.—^Fontenot v. Ludoau, 182 

So. 125, 190 La. 133—Buttner v. 
Palmisano, 93 So. 880, 162 La. 687 
—Wagner v. New Orleans Ry, & 
Llght Co., 91 So. 817, 161 La. 400 
—^Reine v. Pontchartraln R. Co., 81 
So. 301, 144 La. 750—Cusachs v. 
Salmen Brlck & Lumber Co., 80 So. 
608, 144 La. 411—Trascher v, 

Johnson. App., 163 So. 431—Greco 
V. Frigerio, 8 La.App. 649. 

16 C.J, p 1066 note 80 [g]. 

AUegatloa of one litigant as te 
value of rlght involved in suit or 
amount in dispute is not controlling 
on question of appellate* jurisdiction. 
especlally when made for obvlous 
purpose of establishing Jurisdiction. 
—^Fontenot v. Ludeau^ 182 So. 126, 
190 La. 138. 

18. La.—State ex rei. Harvey v. 
Stanly. 138* ^o. 846, 173 La. 807— 
Perez v. Cogmevic^ 100 So. 444, 
156 La. 331—State ex rei. Smith 
V. Beauregard Parish Democratic 
Bxeeutive Commlttee, 97 So. 876, 
164 La. 603—^McDow v. Walker, 
86 So. 481. 147 La. 1026 —William- 

• BOB Y. Cridelle. 79 So. 878, 148 La. 
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Although the jurisdictional amount should be al- 
leged,^® in determining the question of jurisdic- 
tion, the appellate court is not bound to accept al- 
legations as to the amount in controversy but will 
look into the record to ascertain the real amount 
in dispute,20 and may consider proof by affidavits.-^ 


Reduction of anuyunL A remittitur, admission, or 
withdrawal, reducing the amount claimed, before 
judgment in the trial court, to below the particular 
appellate court’s jurisdictional amount, dcprives that 
court of appellate jurisdiction,22 but not where such 


1098—Coco V. Oden, 79 So. 287, 143 
La. 718, 8 A.Ij.R. 679, error dla- 
missed Odon v. Coco, 39 S.Ct. 386. 
249 U.S. 587, 63 L.Ed. 790--State 
ex rei. Moss v. Willis, App., 184 So. 
221—^Davis v. Hili, 8 La-App. 43. 

16 C.J. P 1066 note 80 [e], [f]. 

In gno warraato involving rigrht 
'to office of director in Corporation, 
value of shares of stock owned by 
dofendants and net value of assets 
of Corporation were not pertinent in 
detemtlningr question of jurisdiction 
of court of appeal to try title to the 
office.—State ex rei. Moss v. Willis, 
La.App., 184 So. 521. 
under statute oreatissr uew boards 
“Matter in dispute" on applica- 
tions of membors of*fire and police 
department' boards, appointed under 
statute abolishinsr boards existin^r 
under city charter and creating* new 
boards with new members, for writs 
of certiorari and prohibition ordering 
members of old boards to desist from 
execution of Judgmont restrainins: 
members of new boards from tak- 
Ing office, would not be measured by 
value of offlces of members of new 
boards, as regards whether supreme 
court had jurisdiction.—Walmsley v. 
0’^ra, 161 So. 587, 182 La. 213. 

19. Xa. —State v. Sewerage, eta, 
Board, 37 So. 878, 113 La. 924. 

16 C.J. P 1066 note 80 [1], [m]. 
Uucertalnty of demand 
Where demand for Juderznent 
commanding highway commission to 
put 'in adequate culverts was too un- 
oertain to warrant relief, it was too 
uncertain to show cost of culverts 
would exceed jurisdiction of court of 
appeal.—^MurCf v. Louisiana High- 
way Commission, 146 So. 767, deify- 
ing rehearing 146 So. 328. 

20. lA, —^H. A. Bauman, Inc., 'v. l*!!- 
ly, 177 So. 657, 188 La. 631, trans- 

" ferred, see App., 175 So. 489—^Le 
Rosen v. North Central Texas Oil 
Co., 120 So. 862, 167 La. 1076— 
' Trenchard v. Central Laundry Co., 
98 So. 668, 164 La. '1003—Wagner 
V. New Orleans Ry. & Llght Co., 
91 So. 817, 151 La. '400—In- re Az- 
* tec I>and Co., 81 So. 382, 144 La. 
889—State ex rei. • Long v. Board 
of Deaoona of Good Hope Second 
Baptist Church of Algiers, 80' So. 
60.8, 144 La. 413—Wunderlich v. 
New Orleans By. & Light Co., 79 
So. 80, 143 La, 626—State ex reL 
Moss V. Willis, App;, 184 So. 221 
—^Templeman y. Templeman Bros., 
App.j 161 So. .48, transferred, see 
Sup., 187 L^ 482, 176'So. 3^^ , * 


AsWng foz less thaa amouBt la is-1 
sue I 

An appellanfs brlef does not have 
the effect of amending his pleadings, 
and where the amount in isaue is 
over two thousand dollars, the su¬ 
preme court has Jurisdiction of the 
appeal, although appellantes brlef 
asks judgment for less than that 
amount.—^Ducros v. St. Bernard Cy- 
press Co., 114 So. 654. 164 La. 787. 
Amouat ackaowledged to be due 

On question of appellate jurisdic¬ 
tion. amount whlch defendant in an- 
swer judicially acknowledges to be 
due is not in dispute.—Stecg Prlnt- 
ing & Publishing Co. v. Auto Lee 
Stores. 134 So. 746, 172 La. 566. trans¬ 
ferred. see 138 So. 899, 18 La.App. 
477. 

Buxdea of ptoof 

On appeal of civil case of whlch 
district court had exclusive original 
jurisdiction, appellant has burden 
of afflrmatively provirg amount In 
dispute was under two thousand dol¬ 
lars to establish court of appeals’ 
jurisdiction.—^Ducre v. Milner, 141 
So. 617, annulling 140 So. 158. re- 
hearing denled 142 So. 618, set aside 
144 So. 610. 175 La, 897, conformed 
to, App.. 146 So. 734, rehearing de- 
nied 146 So. 735. 

Fetitlon aud auswer 

In determining jurisdiction of su¬ 
preme court, amount demanded is 
determined from petition. whlle 
amount in dispute is determined 
from petition and answer.—^Ville- 
meur v. Woodward, 132 So. 361, 171 
La. 831, transferred, see 130 So. 366, 
14 La.App. 597, and transferred, see 
134 So. 111, 16 La.App. 535. 

• Suprema court may revlew evi. 
dexLce in a suit for damages, in order 
to determine if the amount claimed 
as damages has bcen inflated, for the 
purpose of conferring appellate ju¬ 
risdiction.—^Trenchard v. Central 
i Laundry Co., 98 So. 558, 154 La. 
.1003. 

Where record does not affirmative, 
ly Show that the amount involved 
exceeds two thousand dollars, the 
supreme court has no jurisdiction.— 
Nlck V. Bensberg, 48 So. 986, 123 La. 
361. 

:2L; La.—rFontenot. v. Ludeau; 182 
: So. 125, 190 La. . 133n—Ducre v. 

• Milner, 144 ^o. 610, 175 La. .897, 

setting aside, App., 141 So. 617, 

, which annulled 140 So. 168, rehear- 
I '.ing denied 142 So. 618, and 146 So. 

I 734, conformed to 146 So. 734—. 

631; 


Quaker Roalty Co. v. City of New 
Orleans, 111 So. 791. 163 Ln. 374— 
Cousin V. St. Tammany Bank & 
Trust Co., 83 So. C83, 146 La. 393 
—In re Azlec Land Co.. 81 So. 382, 
144 La. 889—State ex rei. Moss v. 
Willis. App., 184 So. 221—Ethridge- 
Atkins Corporation v. Johnson, 
App., 183 So. 37—Toung v. Geter, 
App., 170 So. 410, conforming to 
certiflod questions 170 So. 240, 185 
! La. 709. 107 A.L.R. 608. 

Affidavit auuexad to appeal from 
order appolnting recclver that 
amount involved was more than two 
i thousand dollars has been held suffi¬ 
cient to give supreme court jurisdic¬ 
tion.—^A. Weinfleld. Inc., v. Ferd. S. 
Kaufman. Inc., 143 So. 277, 176 La. 
321. 

Place of flliag 

Affidavit of value in proof of 
amount in contest to determine ap¬ 
pellate jurisdiction should be ffied 
in appellate court, and Oling in dis¬ 
trict court affidavit of value for 
proving amount In contest. Is not fll- 
ing in appellate court, entitling af¬ 
fidavit to consideration in dstermin- 
ing jurisdiction.—^Ducre v. Milner, 
La.App., 142 So. 618, denying rehear¬ 
ing 141 So. 617, annulling 140 So. 158, 
set aside, Sup., 144 So. 610, con¬ 
formed to, App., 146 So, 734. 

Time of llUng 

Affidavits as to value of property 
involved in suits may be liled in su¬ 
preme court by appellants after fil- 
ing of motions to dismiss appeals 
thereto for lack of pecuniary juris¬ 
diction.—RFontenot v. Ludeau, 182 So. 
125, 190 La. 133. 

Where petltioa coataliu swom 
atatemexLt that value of property in 
dispute exceeds two thoiisand dol-. 
jlars in value. the appeal wlll not be 
dismissed for want of jurisdiction. 
—Lane v. Ferre, 86 So. 186, 147 La. 
796. 

22. La.—^Hanover Fire Ins. 'Co. v. 
Southern Amusement Co., 146 So. 
316, 176 La. 631, transferred, see 
App., 150 So. 92—^Reed v. Eureka 
Homestead Soc., 141 So. 847, 174 
La. 823—Glvens v.- Yazoo & M. V. 
R. Co., 137 So. 66, 173 La. 372— 
Chickasaw Wood Products Co. v. 
Vail-Donaldson Co., 136 So. 87, 173 
La. 59, transferred, see 138 So. 680, 
19 La.App. 316—City of New Or¬ 
leans, by and through Public Belt 
Railroad Commission, v. New Or¬ 
leans Coal & Bisso To'wboat Oo., 
123 So. 724, 168 La. 1093, transfer¬ 
re^ see 124 So. 693, 12 LQ.App. 
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reductiori is made aftcr judgment or vcrdict.23 

§ 382. -Cases Involving Constitutional 

Questions 

The supreme court has appellate Jurisdiction in a 
case In which an ordinance or statute has been declared 
unconstitutional. 

Under Constitution article 7 § 10, the supreme 
court has appellate jurisdiction in ali cases where- 
in an ordinance of a parish, municipal Corporation, 
board, or subdivision of the statc^^ or a law of the 
state,-S has been declared unconstitutional, by the 
lower court,in which cases the appeal on the law 
and the facts shall be directly from the court in 
which the case originated to the supreme court, 
except in cases in which appeal to the court of ap- 


21 C.J.S. 

peal is required by a special provision of the con- 
stitution.27 Under the provision of article 7 § 
10, however, the appellate jurisdiction of the su¬ 
preme court, in such cases, is limited to passing 
on the constitutionality of the ordinance or stat¬ 
ute declared to be unconstitutional.^* 

§ 383. - Cases Involving Tax, Toll, Im- 

post, Fine, or Penalty 

The supreme court has appellate Jurbdiction of cases 
fn which is contested the constitutionality or legallty of 
any tax, toll, Impost, fine, forfelture, or penalty. 

Under Constitution article 7 § 10, the supreme 
court has appellate jurisdiction in all cases where- 
in is contested the constitutionality or legality of 
any tax,** or the constitutionality or legality of 
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124—0’Shee v. Chaudoir, S7 So. 
706. 154 IrfL 517—Automobile Fi- 
nance & Securities Co. v. Dug^an. 
Inc., 91 So. 291. 150 La. 903— 
Southern Serstp Material Co. v. Liq- 
nidatine Com*rs of Carondelet Ca- 
nal 6b Kavigation Co., 79 So. 176, 
143 La. 647. 

Atnonnt admlttea dns in answsr 
xnust be deducted from amount 
claimed in petition in determinini: 
amount in controversy for Juiiadlc- 
tlonal purposos.—^Nelson v. Conti¬ 
nental Aaphalt & Petroleum Co., 102 
So. 5S3. 157 X^a. 491. 

OonfessloB. of jidcment 
Supreme court is without jurisdic- 
tlon of appeal. in action to recover 
of an adjoinini^ proprietor one half 
the value of a party wall, where de- 
fendants. by confessing judgment in 
favor of plaint.ff for smaller amount. 
and praying that she have Judgment 
against them for that sum. thereby 
reduces amount in dispute below 
minimum appellate Jurisdiction of 
supreme court—Fitsgerald v. Katz- 
ensteitt. 105 So. 226, 159 La. 64. 

Mltur» to dllspTtta past of dalm «s 
BOt aAxsiative admission. 

La. —Bumsteln v. Fallo, 99 So. 285, 
155 La. 345. 

83. La.—Givens v. Yazoo d: M. V. 
R. Co,. 137 So. 66 , 173 Xa. 872— 
State ex rei. Kenner v. Jones. 
App., 191 So. 288—Shreveport 
lAundries v. St. Paul-Mercury In- 
demnity Co. of St. Paul, App.. 169 
So. 353—Carlock v. Kusln. App.. 
167 So. 469—Spector v. Union City 
Transfer, App.. 182 So. 524. 

Aftor appeal Is takea, appellee can- 
Bot by abandonlng part of the claim 
or acqulescing in part of the Judg¬ 
ment. change the forum to which 
the case should be appealed.—^Priteh- 
ard V. Southern Ins. Co. of Nashvllle, 
Tenn.. 137 So. 907. 173 La. 504—Nor- 
wood V. lAke Bisteneau OU Co^ 83 
So. 25, 145 La. 823. ^ 


84. La. —City of Shreveport v. Greg- 
ory. 172 So. 435. 186 La. 407—Wolf 
v. Commisslon Councll of City of 
Hammond. 80 So. 216. 144 Ia. 107 
—Grosjean v. American Paint 
Works, App., 160 So. 449—Soniat v. 
Village of Krotz Springs, 2 La. 
App. 706. 

16 C.J. p 1069 notes 2. 4. 

Xf ordinance has not been deelored 
nnconstltatlonal by the trlal court, 
the supreme court. has no Jurisdic¬ 
tion under this provision.—^Wolf v. 
Commlssion Council of City of Ham¬ 
mond, 80 So. 216, 144 La. 107. 

2:5. Ia.—P aul v. Tabony, 102 So. 
503. 157 Ia. 400—Grosjecui v. 

American Paint Works, App., 160 
So. 449—State ex rei. John Scott 
V. Ratcliff, 5 La.App. 412. 

15 C.J. p 1069 notes 3. 4. 

BstoppeI to duOlenga valldity 
Where mortgagor sought benefit of 
Moratorium Law, mortgagee having 
acqulesced in proceeding by answer- 
ing rule to show cause and Invoklng 
statute without attacklng validity 
thereof cannot challenge validity of 
law in reviewlng court.—^Newman v, 
Reems. 158 So. 13, 180 Ia. 904. 

86. La. —Paul v. Tabony, 102 So. 
503, 157 Ia. 400—State ex reL Pall¬ 
iet V. Boa^d of Parole, 91 So. 769, 
151 Ia. 345—State ex reL Kahn v. 
Bell, 86 So. 657, 148 La. 72. 

15 CJ. p 1069 note 4. 

WtuexB law has been declared eon. 
stitntional by the lower oourt, the 
supreme court is without appellate 
Jurisdiction, under this provision.— 
State ex rei. Thoman v. Williams. 
113 So. 817, 164 La. 202—State v. 
Breaux. 79 So. 209, 143 La. 653— 
Landry v. Gonzalea, 77 So. 287, 142 
La. 677—State v. Hunter, 38 So. 
686, 114 La. 939. 

Jnrlsdletioa of oourt of appeal 
This provision Impliedly glves 
oourt of appeal Jurisdiction of cases 
where trial court upholds constitu¬ 
tionality of law.—Pinder t. Board 
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of Sup*rs of Election of Calcasieu 
Parish, La.App.. 146 So. 715. 

Merely ralsing oonstitutlonal qnes. 
tlon does not vest the supreme court 
with appellate Jurisdiction.—Clem- 
entine v. Ritchie, 90 So. 213, 166 La. 
263—State V. Price, 124 La. 670, 50 
So. 647. 

Fresnmptioii 

Where the Judgment appealed from< 
may have been based either on the 
ground that the case presented was 
not wlthin the law relied on, or on 
the ground that such law Is uncon¬ 
stitutional, it wlll not be presumed 
for the purpose of the Jurisdiction 
on appeal, that the latter was the 
ground adopted.—State v. Yazoo. 
eta. R. Co., 40 So. 630, 116 La. 189. 
27. Appeal by removed member of 
poUce Jury to court of appeal, as 
provided by Const.1913 S 222.—State 
ex rei. Garland v. Singloton, 82 So. 
371. 145 La. 361. 

38. La.—City of New Orleans v.. 
Postek, 158 So. 553, 180 La. 1048— 
State V. Slbley. 94 So. 410. 152 La 
825—State ex rei. Kahn v. Bell, 
85 So. 667, 148 La. 72—City of 
Shreveport v. Mackie, 73 So. 842,. 
140 La. 724—^Hammond v. Badeau,. 
69 So. 202, 137 La. 828. 

ZdabUity for Uoense 
Where defendant is sued for a li- 
cense as a retail liquor dealer, and 
defends on the ground that he was 
a Wholesale merchant, the question 
on review is one of fact as to his 
liability, and an appeal wlll not lie 
to the supreme court on the ground 
of the unconstitutionallty of the act 
under which the taxes are levled.— 
New Orleans v. Reems, 21 So. 699,^ 
49 lALAnn. 792. 

89. La.—State ex reL Grosjean t. 
Standard Oil Co. of Loulslana, 162 
So. 186, 182 La. 677—State v. 
Whltehead Motor Co., 154 So. 912,. 
179 La. 710—State, v. Armbruster, 
139 So. 763, 174 La. 41—Clade v.. 
La Salle Healty Co., 81 So. 598,. 
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any local improvement assessment,^® any toll 
or impost levied by the state, or by any parish, 
municipality, board, or subdivision of the state; 


§ 383 

or whcrein is contestcd the legality or constitu- 
tionality of any fine,^^ farfeiture,32 or penalty^^ 
imposed by a parish, municipal Corporation, board. 


144 Lia. 989—^Town of Minden v. 
Stewart» 77 So. 118i 142 Lia. 467 
—Dusenbury v. Board of Com'rs 
for St. Tammany Dralnage Dist. 
No. 2, App., 178 So. 637, transfer- 
S66 182 So. 719f 190 La. 694—— 
Grosjean v. Amerfoan Paint 
VITorks, App., 160 So. 449—Bsto 
Beal Estate Corporation v. Loulsi- 
ana Tax Commisslon, 127 So. 12, 13 
Lia.App. 81, tiansferred, see 129 So. 
117, 170 La. 649. 

16 C.J. P 1067 note 92. 

Constitiitioxiality or leffality U coiu 
testea 

(1) Where applicabillty of taxlng: 
statute to entire class is in dispute. 

_State V. Moore, 140 So. 616, 19 La. 

App. 364, transferred, see 143 So. 
707. 175 La. 607, followed in State v. 
Charles B. Wermuth Co., 140 So. 
699, 19 La-App. 443, transferred. see 
147 So. 692, 177 La. 83. 

(2) Wben Judicial interpretation of 
tax statute invokcd is necessary to 
determine whether tax claimed Is 
due, or when defendant pleads that 
thero Is no statute compellin^ pay- 
ment of tax claimed.—State v. 
Whitehead Motor Co.. 154 So. 912. 
179 La. 710—State v. Cedar Grove 
Keflning Co.. 162 So. 631. 178 La. 810 
—State V. Wenar. 42 So. 726, 118 La. 
141. 

(3) Where, in a suit to annui and 
avoid an assessment of property for 
taxation and to enjoin collection of 
the tax, plaintilf contonds that the 
property is not subject to assess¬ 
ment or taxation in any amount. and. 
therefore, the assessment is illegal 
and void.—^Esto Real Estate Corpora¬ 
tion V. Louisiana Tax Commission, 
127 So. 12, 13 La.App. 81, transfer¬ 
red, see 129 So. 117, 170 La. 649. 

Attack on assessxneut osly will not 
suffice, so as to grive the supreme 
court Jurisdiction on appeal. as In- 
volving the validity of a tax—Te- 
bault V. New Orleans, 32 So. 983, 108 
La. 686. 

ILicense tax 

A case presenting a contest as to 
the constitutionality or legality of a 
license tax is within the appellate 
Jurisdiction of the supreme court.— 
State V. Cedar Grove Refining Co., 
162 So. 631. 178 La. 810—^Downs v. 
I>unn, 111 So. 82, 162 La. 747—State 
ex rei. Brittain v. Hayes, 78 So. 143, 
143 La. 39—State v. Moore, 140 So. 
616, 19 La.App. 364, transferred. see 
143 So. 707, 176 La. 607, followed in 
State V. Charles B. Wermuth Co.. 140 
So. 699, 19 La.App. 443, transferred. 
»ee 147 So. 692, 177 La. 83. 

16 aj. p 1067 note 92 [a]. 


I>ireet appeal 

(1) Defendant attacking by excep- 
tion and answer constitutionality of 
statute imposing tax has right to 
appeal directly to supreme court on 
constitutional question in proceed- 
ings for recovery of tax.—Grosjean 
V. American Paint Works, La.App.. 
160 So. 449. 

(2) Where amount of tax depends 
on the construction of revenue stat¬ 
ute. the legality of tax is in contesta- 
tion, and an appeal lies from court 
of first instance directly to supreme 
court.—State ex rei. Gu.llot v. Cen¬ 
tral Bank & Trust Co.. 79 So. 857, 
143 La. 1053. 

30. La.—Boagni v. Mayor and Board 
of Aldermen of City of Opelousas. 
149 So. 494, 177 La. 835. transfer¬ 
red, see App.. 146 So. 780—Saund- 
ers V. City of Opelousas. 105 So. 
608, 159 La. 627—Town of Winn- 
fleld V. Collins, 78 So. 747. 143 La. 
493—Burke v. Mayor and Board of 
Tnistees, City of New Iberia, App., 
171 So. 425—^Boagni v. Mayor and 
Board of Aldermen of City of Op¬ 
elousas, App., 145 So. 780, trans- 
ferred. see 149 So. 494, 177 La. 
835. 

As '«tax” 

(1) Where local assessment for 
Street improvements is made or lev¬ 
ied by compulsion of law, without 
rogard to the assent or dissent of the 
ahutting owners, it presents the case 
of a **tax.'* as used in the constitu¬ 
tional provision conferring Jurisdic¬ 
tion on supreme court.—^Town of 
Minden v. Stewart. 77 So. 118, 142 
La. 467—15 C.J. p 1067 note 92 [cj. 

(2) A local assessment or forced 

Gontrlhution Imposed under authori- 
ty of a petition of a majority of prop¬ 
erty ownors is not a “tax,” within 
such provision.—City of Shreveport 
V. Land, 86 So. 499. 147 La. 1075— 
Grasser Paving & Contracting Co. v. 
Richardson, 81 So. 429, 144 La. 933— 
Ayers Asphalt Pav. Co. v. Loewen- 
gardt, 33 So. 553, 109 La. 439. 

Denlal that assessment is prop- 
erly apportioned ralses the ques¬ 
tion of the legality of the assess¬ 
ment and creates an issue of which 
the supreme court has Jurisdiction, 
without regard to the amount in dis¬ 
pute.—^Moody V, Spotomo, 36 So. 836, 
112 La. 1008. 

Oonrt of appeal has no Jurisdic¬ 
tion in cases involving constitution- 
ality of municipal local improvement 
assessments.—City of Monroe v. 
Cooper, 120 So. 551. 9 La-A.pp. 291. 

31. La.—^New Orleans v. Williams, 
64 So. 229, 134 La. 421. 

15 GJ. P 106$ note 95. 
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Appeal Ikosn oity crlmlsial court 
Supreme court could have Juris¬ 
diction of appeal f.om Judgment of 
City criminal court, convictlng de¬ 
fendant of violat Ion of ordinance of 
sewcrage and water board of City of 
New Orleans, and fining her twenty 
dollars, only on hypothesis that ap¬ 
peal involved legality of fine impos- 
od by municipal Corporation.—State 
v. Servat, 78 So. 437, 113 La. 175. 
Derisior, must be neeoscoxy 

The supreme court will not take 
Jurisdiction of an appeal from a 
Judgment of a Justico*s court, taken 
on the ground that the constitution¬ 
ality of an ordinance imposing a fine 
was in controversy. unless the plead- 
ings raisc>d tho issue, and the facts 
called for a decision thereon.—Moss 
v. Newhouse, 27 So. 536, 62 La.Ann. 
945. 

32. La.—Coreil v. Welsh, 45 So. 438, 
120 La. 557. 

15 GJ. p 1068 note 96. 

33. La.—^Noe v. Maestrl, 190 So. 
688, 193 La. 382—Town of Water- 
proof V. Towles, 156 So. 211, 180 
Lsu 168. 

15 GJ. p 1068 note 97. 

la prosesutlou Ix 3aayor’s court 
under clty ordinance, if question of 
constitutionality or legality of ordi¬ 
nance had been tendercd and decid- 
ed therein, either town or defendant 
would have had right of appeal direct 
to supreme court on question of va¬ 
lidity of ordinance, and defendant 
would have had right of appeal to 
district court on other questions.—* 
Town of St. Martinville v. Dugas, 
103 So. 761, 158 La. 262. 

Tlolation of Ifqucr ordisaaoe 
The supreme court has jurisdic¬ 
tion of appeal from convlction and 
sentence for violating parish ordi¬ 
nance prohibiting sale of intox’cat- 
Ing liquor, when the constitutionali¬ 
ty or legality of the ordinance is in 
contest, even though the court be- 
low has declared the ordinance con¬ 
stitutional and legal, as such ordi¬ 
nance Is a penal ordinance.—State v. 
Wactor, 179 So. 865, 189 La. 535. 
Ordinance dlrzotlxg impounding of 
found runnir.g at large and 
authorizlng public sales imposes 
“penalty.” giving supreme court ap¬ 
pellate jurisdiction.—Boykin v. Po- 
lice Jury of Richland Parish, 126 So. 
511, 169 La. 1014. 

Supreme court and not crimina! 
district court has Jurisdiction of an 
appeal from New O leans recorder*s 
court, when constitutionality or le¬ 
gality of penalty imposed by ordi¬ 
nance is in question.—City of New 
Orleans v. New Orleans Butchers’ 
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or subdivision of thc statc.3* If the question of 
constitutionality or Icgality is propcrly contcstcd, 
thc supreme court has appellate jurisdiction in such 
cases regardless of the amouiit in dispute,^® and 
regardlcss of the dccision of thc lowcr court 
but it has no appellate jurisdiction if neither the 
constitutionality of the ordinance or statute in- 
volved nor the legality of the tax, toll, fine, or 
penalty is disputed in the lower court, and the 
jurisdictional amoiint is absent.37 If the constitu¬ 
tionality of an ordinance is first invoked on ap- 
peal to a district court, the supreme court has no 
appellate jurisdiction thereof.^S 

The supreme court's appellate jurisdiction in 
such cases extends oniy to the question of the con¬ 
stitutionality or Icgality of the ordinance or stat¬ 
ute involvcd,39 and not as to whether it applies to 
a particular case*^® nor to questions as to the reg- 
ularity or Icgality of the trial or proceedings.^i 
Other questions must be disposed of by the court 


of appeal, as explaincd supra § 379, or by another 
court, as authorized by the constitution.^2 

§ 384. Maine 

The supreme Judiclal court of Maine Is a court of 
flenera! common-law and appellate Jurisdiction, exerclslng 
general superlntendence over all Inferior courts; It Is 
obllged to glve advisory opinions on Important questions 
of law and on solemn occaslons when requested by the 
governor, councll, senate or house of representatives. 
The supreme court of probate exercises certain appellate 
jurisdiction over probate courts. 

The supreme judicial court has general common- 
law jurisdiction in all cases, unlcss its powers are 
rcstricted by constitution or statute it has gen¬ 
eral superintendence of all courts of inferior juris¬ 
diction, for the prevention and correction of errors 
and abuses, where the laws do not expressly provide 
a remedy,^^ and it may issue all writs and process- 
es, not within the exclusive jurisdiction of the su¬ 
perior court, necessary for the furtherance of 
justice or the exeeution of the laws.45 


Co-op Abattolr, 95 So. 113, 153 lia. 
535. 

Sapreme eonit will not xestxaln ar« 
reat and pxoaeentlosi. of those who 
violate penal statutea, except in cas¬ 
ea where property rjghts will be 
Injurlously aff ^cted by the arreat and 
prosecution.—^Leesvllle Club v, Town 
of Leesville. 125 So. 125. 159 Iol. 
284. 

34. La.—^De Ridder v. Head, 72 So, 
374, 139 La. 840. 

JKimioipal ooipomtUm ia paxUh 
within the meaniniT of the constltn- 
tlon.—State r. Hagen, 67 So. 935, 136 
La. 858. 

38. La.—State ex reL Groajean v. 
Standard OU Co. of Zjoufsiana. 162 
So. 185. 182 La. 677—Town of Wa- 
terproof v. Towlcs, 156 So. 211, 
180 lia. 168—State v. Whitehead 
Motor Co., 154 Sa 912, 179 La. 
710—State v. Armbruater, 139 So. 
753, 174 lia. 41—Town of Jones- 
ville V, Boyd, 108 So. 481, 161 La. 
278, 48 A.L.R. 142—Saunders v. 
City of Opelousaa, 105 So. 608, 150 
La. 627—^Town of Winnfield v. Col¬ 
lina, 78 So. 747, 143 La. 493—State 
ex rei. Brittain v. Hayea, 78 So. 
143, 143 La. 39—Town of ’Minden 
V. Stewart, 77 So. 118. 142 La. 467. 
15 C.J. p 1038 note 1. 

Amonnt in controversy aa afTecting 
jurisdiction generally see aupra S 
881. 

38. La,—State v. Bonner, 190 So, 
626, 193 La. 400—State v. Wactor, 
179 So. 865, 189 La. 535. 

Snatainlng eocstltattonaUty of. 
ort liiwm oa in lower court does not 
prevent the auprexne court from tak- 
ing appellate jurisdiction of the 
Queation of the legality or conatitu- 
tlonality of the ordinance.—City of 


New Orleans v. Compagnet, 99 So. 

395, 165 La. 437—City of New Or 

leana v. Hartman, 99 So. 394, 155 La. 

436—City of New Orieans v. Poulet, 

99 So. 394. 156 La. 436—City of Ne\' 

Orleans v. Emat, 99 So. 391, 155 Ln. 

426—City of New Orleans v. Vinci, 

96 So. 110, 163 La. 628, 28 A.L.R. 

1382. 

37. La.—State v. Bonner, 190 So 
626, 193 lia. 402—Oden v. Zachery. 
111 So. 468. 162 La. 1083—Larra- 
bee V. Landry, 101 So. 315, 156 La. 
939—^Hughes v. S. B. Hicks Motoi 
Co., 99 Sa 47. 155 La. 228—State 
V. Loulsiana Ry. & Nav. Co., 91 So 
263, 150 La. 887—^State v. Serio & 
Messina, 90 So. 885, 149 Iia. 1006 
—Ballapd v. Patenotte, 8$ So. 867. 
147 La. 93$. 

15 CJ. p 1067 note 92 [fl, [hj. [jj, 
IO. [ol, [pj, p 1069 note 2 [dj. 

33* tA .—^Town of Springhill v. Mur- 
phy, 129 So. 634, 170 La. 1054— 
Town of St. Martlnville v. Dugas, 
103 So. 761, 158 La. 262. 

39« La.—State v. Loulsiana Ry. & 
Nav. Co.. 96 So. 667. 153 La. 816 
—City of New Orleans v. New Or¬ 
leans Butchers’ Co-op. Abattoir, 
86 So. 113, 163 I^a. 636—State v. 
Gallagher Transfer & Storage Co.. 
96 So. 111, 153 La. 533. 

15 C.J. p 1067 note 92 [nj, p 1068 
notes 95 [aj, 97 [aj, [bj, p 1069 
note 2 [aJ. 

40. La.—State v. Gallagher Trans¬ 
fer & Storage Co., 96 So. lll, 163 
La. 533. 

■tt. La.—Town of Waterproof v. 
Towles, 156 So. 211, 180 La. 168 
—City of Shreveport v. Nejin, 73 
So, 996, 140 La. 786—Hammond v. 
Badeau, 69 So. 202, 137 La. 828. 

15 aJ. p 1069 note 2 [c]. 
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42. La.—^Ruston v. Fountain, 42 Sa 
644, 118 La. 63. 

dlatxlot eonrt 

In case originating in New Or- 
’eans recorderis court involvlng 
question of constitutionality or le¬ 
gality of ordinance Imposing fine, 
forfeiture, or penalty, the crlmlnal 
district court has exclusive appellate 
jurisdiction of ali questions except 
that as to validity of the ordinance. 
—City of New Orleans v. New Or¬ 
leans Butchers' Co-op. Abattoir, 96 
So. 113, 153 La. 536. 

43. Me .—Badger v. Towle, 48 Me. 

20 . 

Beanoval of foroible entxy and de- 
tainer aetlon 

•Under Rev.St c 96 5 6, providing 
for removal of an aetlon of forclble 
entry and detainer to the supreme 
court when defendant files a brief 
statement of title in himself or in 
another under whom he clalms, but 
not providing for removal where de¬ 
fendant merely denies plaintitTs ti¬ 
tle, the only issue open to defend¬ 
ant in the supreme court is the is¬ 
sue of his title, as by pleading title 
and securing a removal all the oth¬ 
er Issues are waived.—^Reed v. Reed, 
95 A. 211, 113 Me. 522. 

44. Me.—^Waukeag Perry Ass’n v. 
Arey, 146 A, 10, 128 Me. 108—Har- 
riman v. Waldo County Comrs., 53 
Me. 83. 

45. Me.—Harriman v. Waldo Coun¬ 
ty Comrs., supra. 

WW of prohihitloii 
Me.—Norton v. Emery, 81 A, 671, 
108 Me. 472—^Harriman v. Waldo 
County Com^rs, 63 Me. 83. 
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VVhen sitting as a law court it is not a con- 
stitutional court, but one created by statute and 
its jurisdiction is limited thereby and it has been 
hcld that, while sitting in banc as such a court, it 
does not have original jurisdiction and so cannot 
grant lea ve to amend,^^ nor hear a motion to set 
aside a verdict as against the wcight of evidence 
whcre there has been no ruling thereon by the 
court below.^^ The court has only such equity 
powers as are conferred by statute but under the 
statutes the court possesses full equity jurisdiction, 
according to the usage and practice of courts of 
equity, in ali cases where there is not a plain, ade- 
quate, and complete remedy at law.50 

Advisory opinions. The justices of this court 
are, by virtue of a constitutional provision, ob- 
liged to give their opinion on important questions 
of law, and on solemn occasions, when required 
by the govemor, council, senate, or house of reprc- 
sentatives but such advisory opinions are proper 
only with respect to matters of instant concem, 
and not as to matters of past or future concem.52 

The supreme court of probate exercises, with 
certain statutory exceptions, appellate jurisdiction 
over the probate court and questions of law 
when properly presented by bilis of exception,^^ 
or by an agreed statement of facts,^® may be tak- 


en from the supreme court of probate to the law 
court. 

Formerly the supreme judicial court was also the 
supreme court of probate, the lattcr court being 
held by one member of the court at nisi prius 
term;56 but under the present statute the superior 
court sits in that capacity-S"^ 

§ 385. Maryland 

Particular appellate courts in the state of Mary¬ 
land are considered infra §§ 386, 387, 

§ 386. — Court of Appeals 

The court of appeals In Maryland has appellate Jurls- 
dictlon only, with power to issue such writs as may be 
necessary to the exercise of such Jurisdiction. 

The court of appeals has appellate jurisdiction 
only,S8 and it is beyond the power of the legis- 
lature to confer original jurisdiction upon it, and 
accordingly, this court is without jurisdiction to is¬ 
sue original writs of certiorari, habeas corpus, or 
mandamus;®® but such vrrits may be issued where 
it is necessary to a proper exercise of the court^s 
appellate jurisdiction.®® Except where otherwise 
provided by statute,®^ the court of appeals is the 
proper court to review a decision of the orphans' 

court.®2 


40 ;, —^Appeal of Kelley, 1 A.2d 

183, 136 Me. 7—parte Holbrook, 
177 A. 418. 133 Me. 276—State v. 
Gustin, 122 A. 856, 123 Me. 807. 

«7. Me.—^Heim v. Coleman, 135 A. 
33, 125 Me. 478. 

4a Me.—State v. Gustin, 122 A. 856, 
123 Me. 307. 

41K Me.—Charles Cushman Co. v. 
Mackesy, 200 A. 505, 135 Me. 490, 
118 A.L.R. 148—^Tuscan v. Smith, 
163 A. 289, 130 Me. 86 , 73 A.L.,R. 
1344—^Androscogsrin & Kennebec 
R Co. V. Androscogrgln R Co., 49 
Me. 392. 

50l Me.—^Tuscan v. Smith, 153 A. 
289, 130 Me. 36, 73.A.L-R 1344— 
Eaton V. Thayer, 128 A- 475, 124 
Me. 311. 

VxevMLtlon of constitutional violstlon 
By virtue of its enlargedl eauity 
powers the supreme Judicial court 
is fully invested with Jurisdiction 
to enable it to prevent a manifest 
vlolatlon of the constltution.—^Blood 
V. Beal, 60 A. 427, 100 Me. 30. 
Vnder former statnte 
Me.—^Tappan v. Deblois, 46 Me. 122 — 
15 C.J. p 1073 note 86 . 

KL Me.—In re Opinion of the Jus- 
Uces, 191 A. 487, 184 Me. 610—In 
re Opinion of the Justices, 128 A. 
, 181, 124 Me. '501. • 

15 aj. p 1072 notes 66 , ,67. 


Questions held to require answer 
Me.—Opinion of the Justices, 133 A. 
265, 125 Me. 529. 

Questioxis hOld not to reqnire answer 
Me.—^In re Opinion of the Justices, 
191 'a. 487, 134 Me. 610—In re 
Opinion of the Justices, 191 A. 485, 
135 Me. 519—^In re Opinion of the 
Justices, 182 A. 17, 134 Me. 507—In 
re Opinion of the Justices, 174 A. 
843, 132 Me. 609—^In re Opinion of 
the Justices. 133 A. 265, 125 Me. 529 
—^In re Oninion of the Justices. 128 
A, 691, 124 Me. 512—In re Opin¬ 
ion of the Justices, 128 A. 181, 124 
Me. 601—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 
Power, dnty and anthorlty of ezecu- 
tive 

Justices of supreme Judicial court 
may, at request of govemor, or ex- 
ecutive council, or both, advise re- 
garding power, duty, and authority 
vested in exeeutive branch of gov- 
emment, but not on request of leg- 
Islature or either branch thereof.— 
In re Opinion of the Justices, 167 A. 
176, 132 Me. 491. 

52. Me.—^In re Opinion of the Jus¬ 
tices. 191 A. 487, 134 Me. 510. 

Aots already dona 

Me.—Opinion of the Justices, 133 
A. 265, 125 Me. 529. 

53 . Me.—^Appeal of Clements, 119 
A. 116, 122 Me. 164—Stilphen’s Ap- 
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peal. 60 A. 888,. 100 Me. 146, 4 Ann. 
Cas. 163. 

15 C.J. p 1073 note 3. 

54. Me.—^Appeal of Eastman, 194 A. 
586—Cottlng V. Tilton’s Estate, 
106 A. 113, 118 Me. 91—In re Swan, 
99 A. 449, 115 Me. 601—McKen- 
ney v. Alvord. 73 Me. 221—Carvili 
V. Carvili, 73 Me. 136. 

55. Me.—^Appeal of Clements, 119 A- 
115, 122 Me. 164. 

B6. Me.—^Kenney v. Alvord, 73 Me. 
221 . 

57- Me.—^Appeal of Eastman, 194 A. 
586. 

58. Md.—^Hendrlck v. State, 81 A. 
18, 115 Md. 552. 

55- MJ.—State v. Rutherford, 125 
A. 725, 145 Md. 363—Hendrick v. 
State, 81 A. 18, 115 Md. 552. 

15 CJ. p 1073 note 11. 
ea. Md.—state V. Rutherford, 126 
A. 725, 146 Md. 363. 

61. Md*.—^Baldwin v. Hopkins, 191 
A. 565, 172 Md. 219. 

15 C.J. p 1073 note 16. 

63. Md.—^Baldwin v. Hopkins, su¬ 
pra. 

15 C.J. P 1073 note 14. 

Courts of probate jurisdiction gen- 
erally see Infra SS 298-310. 
Questions Involving Jurisdiction 
(1) The court of appeals may re¬ 
view a decision of the orphans' court 
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§ 387 

§ 387. -Other Courts 

The Circuit court exercises certein appellate Jurlsdic- 
tlon. 

The Circuit courts exercise appellate jurisdiction 
in certain cases,^® and thcir judg^ent in thc ex- 
ercise of this jurisdiction is hnal, unless a statute 
exprcssly authorizcs an appcal to the court of ap- 
pcals, or unless the jurisdiction of the Circuit court 
is invoIvecL®^ Revicw of the procccdings of in¬ 
ferior Maryland courts gcnerally is considered in 
§ 267. 

§ 388. Massachusetts 

The appellate courts in Massachusetts are consid¬ 
ered infra ^ 389, 390. 

§ 389. -Supreme Judidal Court 

The aupreme Judidal court exercises appellate Juris¬ 
diction and genera! supervisory controi over inferior 


courts, as well as certain origlnal jurisdiction. Also (t Is 
obliged to give advisory opinions on Important questions 
of law and on solemn occaslons when requested by elther 
branch of the leglslature or the governor and council. 

The supreme judicial court has appellate jurisdic¬ 
tion over the superior court,®^ over the supreme 
judicial court when it is sitting as a trial court for 
a county,®® and, except as may be otherwise pro- 
vided by statute, over probate courts.®^ Also it 
has general superintendence of all courts. of inferior 
jurisdiction to correct and prevent errors and abus- 
es therein where no other remedy is exprcssly pro- 
vided;®* and it may issue all writs and processes 
which may be necessary to the furtherance of jus- 
tice and to the regular exeeution of the laws.69 
The supreme judicial court sitting for a county may 
cxcrcise certain appellate jurisdiction over other 
courts but questions of law, such as arise by as- 
signments of error,^! exceptions,'^2 or a report of the 
case on an agreed statement or case stated^s are 
within the exclusive jurisdiction of the full court. 


which tr&nscends its restrlcted pow- 
sr.—Xewton v. Johnson. 1S5 A. 312, 
173 Mi. 16S. 

<2) Where the petitlon in a pro¬ 
bate proceedins Improperly combines 
an allegation as to the ominslon of 
assets, over which suhject the or- 
phans* court has Jurisdiction, with 
other Independent matters over 
which the orphans* court has no Ju¬ 
risdiction, and the order of the court, 
following the petition. deals with 
and determines both subject mat¬ 
ters, the appeal does not Ile to the 
Circuit court, when taken from both 
rulingrs, hut to the court of appeals. 
—Stonesifer v. Shriver, 59 A. 139, 
100 Md. 24. 

Oxder zegulzinc iUiikg of forthar la- 
Tenioxy 

Md.—Pratt v. Hili, 93 A. 643. 124 ICd. 
252. 

6X Md.—Daldwln v. Hopkins, 191 
A. 565, 172 Md. 219. 

91. Md.—^Karford County v. Jay. 89 
A. 715, 122 Md. 324—Stephens v. 
Crisfleld. 89 A. 429, 122 MX 190. 

15 C.J. p 1073 note 17. 

Oerti fl ca tto n of iasoa of Jnzlsdlotioa 
Where the issue of a Circuit 
court'8 Jurisdiction is involved, as 
in the case on appeal from a Justice 
of the peaee whose Jurisdiction of 
the subject matter is questioned, it 
is proper procedure to send that Is¬ 
sae up to the court of appeals on 
a certiAcate.—^Whittington v. Hali, 
82 A. 163, 116 Md. 467. 

e& Oxder of boaxd of appeal on mo¬ 
tor vehlele Uahility polloies 
Under a statute providins that the 
decision of the superior court on ap¬ 
peal from an order of the board of 
appeal on motor vehtcle liabillty pol- 
lolea should be flnal, the supreme Ju¬ 


dicial court has Jurisdiction in cer¬ 
tiorari concerningr such a decision by 
the superior court.—Merchants Mut. 
Casualty Co. v. Justices of Superior 
Court, 197 N.E. 166, 291 Mass. 164. 
6& Mass.—Sherbume v. Howland, 
182 N.E. 188. 209 Mass. 439. 

67- Mass.—Weston v. Fuller, $ N. 
E.2d 538. 

15 CJ. p 1075 notes 61-71. 

A Jndginent of the oonxt of com- 
xnon pleas, rendered on appeal from 
the decision of commissioners on an 
insolvent estate appointed by the 
Jud^re of probate, was reversed for 
want of Jurisdiction, as the appeal 
should have been taken to the su¬ 
preme Judicial court.—Waters v. 
Randall, 8 Mete., Mass., 132. 

Beaziiig by finglo Justice 

Mass.—Ripley v. Collins. 38 N.E. 

1133, 162 Mass. 450. 

63. Mass.—^Barron v. Barronian, 176 
N.R 271, 275 Mass. 77. 

15 aJ. p 1074 notes 26-28. 

This power is not Invooable, how- 
ever, by parties who have hacf their 
day in court and opportunity to avail 
themselevs of remedies for review. 
—^Barron v. Barronian, supra. 

69. Xaadamns 

Mass.—In re Strong, 20 Plck. 484— 
Howard V. Gage, 6 Mass. 462. 

15 C.J, p 1074 note 31. 

Pxohibitiott 

Mass.—Jaquith v. Fuller, 45 N.E. 54, 
167 Mass. 123—Connecticut River 
R. Co. v. Franklin County Com’rs, 
127 Mass. 50, 34 Am.R. 338. 

70, Mass.—Sherbume v. Howland, 
132 N.SI 188, 239 Masa 439. 

wnt of error 

A slngle Justice of the supreme 
Judicial court may hear the evidence 
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relative to issues of fact upon a 
writ of error, and, if he chooses, 
may report the case to the full 
court.—Rothschlld v. Knight, 57 N.E. 
337, 176 Mass. 48, afflrmed 22 S.Ct 
891, 184 U.S. 334, 46 L.Ed. 573. 

71. Mass.—Joyce v. Thompson, 119 
N.E. 777, 230 Mass. 254—Conto v. 
Silvia, ^9 N.E. 86. 170 Miss. 152 
—Tufts V. Newton, 119 Mass. 476. 

72. Mass.—Conto v. Silvia, 49 N.E. 
86, 170 Mass. 152—Gransrer v. Bas- 
sett, 98 Mass. 462. 

15 C.J. p 1075 note 69 [c]. 

Bjcoeptions from distxlct court 
Under a former statute, exceptions 
and appeals could be taken directly 
from a district court to the supreme 
Judicial court where a Jury trial was 
had, but not otherwise.—^Haas v. 
Harrinston, 116 Mass. 135. 

Cozrectlon of rooord 

The proper practice to secure cor- 
rectlon of the record, after the entry 
of the exceptions or the report, is 
by mption to discharge the excep¬ 
tions or the report for the purpose 
of havln^r the correctlons made, or 
by an a^rreement that correctlons 
made by the trial Judgre may be con¬ 
sidered part of the record-—^Burbank 
V. Famham, 107 N.12. 361, 108 N.E. 
492, 220 Mass. 614. 

73. Masa—^Weil v. Boston EI. R 
Co., 104 N.E. 343, 216 Masa 645— 
Massachusetts Nat. Bank v. Bul- 
lock, 120 Masa 86. 

WhMa. llTifllTigs of fact by the low- 
er court are necessary to present the 
Question of law involved, the trial 
Judffe cannot omit to make such 
Andlngs before presentlngr the case 
to the full court—Atlantic Maritime 
Co. V. City of Gloucester, 117 N.E. 
924. 228 Masa 619. 
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rather than of the court when held by a single 
justice. 

The supreme judicial court sitting for a county 
may exercise original jurisdiction,^^ including ju- 
risdiction in equity in so far as it has been con- 
ferred by statute, expressiy or by implicationjs 

Advisory opinions. Under a constitutional provi- 
sion each branch of the legislature, as well as the 
govemor and council, has authority to require the 
opinions of the justices of the supreme judicial 
court upon important questions of law and upon 
solemn occasions.76 Although such opinions pre- 
suppose judicial examination and consideration by 
the justices, they are advisory only,77 and cannot 
overrule adjudicated cases ;78 and they are sub- 


ject to reexamination when the questions involved 
are litigatcd.*® Advisory opinions should not be 
given unless the qucstion propounded comes clear- 
ly within the constitutional requirement.8® Limi- 
tations on the obligation to give advisory opinions 
include requiremcnts that the questions be such as 
must be determined by the body making the in- 
quir>%8i that the questions relate to matters then 
pending before such body,82 and that the questions 
be doubtful ones which require solution.82 Ques¬ 
tions propounded should be explicit and spccific,®^ 
as the practice of the justices is to confine their 
answers to particular questions of law submitted;®® 
they are not required to answcr purcly abstract 
questions of law,86 or discuss generally the con- 
stitutionality of a proposed statute in its entire- 
ty.87 Questions of fact,88 or questions of law 


74. Mass.—Clark v. State St Tnist 
Co., 169 N,E. 897, 270 Mass. 140— 
Coffln V- Hussey, 12 Pick. 289. 

16 C.J. p 1076 note 45 [a]. 

Actions not within jnrlsdiction. 

(1) An actlon In replevin where 
the value of the property Is less 
than twenty dollars.—^Leonard v. 
Hannon, 106 Mass. 113. 

(2) An actlon to recover damages 
for an Injury resultlrg from a de- 
fect in a highway.—Salem Turnpike 
& Chelsea Bridge Corp. v. Hayes, 5 
Cush.. Mass., 458—Hunt v. Inhablt- 
ants of Hanover, 8 Mete., ICass., 848. 

75. Mass.—^Allen v. Commonwealth- 
Atlantic Nat Bank. 143 N.K 149, 
248 Mass. 302. 

15 CJ. p 1074 note 34 [a], p 1076 
note 45 Cb]-Ce]. 

Poreolosnro of xnortflTaflTo oa stxoet 
tailway 

Mass.—^Federal Trust Co, v. BristoI 
County St R. Co., 105 N.E. 1064, 
218 Mass. 887. 

JhcolnBlve Jnrisdlotlon. in equity i 
conferred on supreme Judicial court 
by Rev.lj. c 159 9 2, is conflned to 
matters not within the general prin¬ 
cipies of chancery Jurisprudence, 
cognizable under statutes which do 
not expressiy provide that the su¬ 
perior court also shall have Jurls- 
dlctloiL—Williams v. Nelson, 117 N. 
E. 189, 228 Mass. 191, Ann.Cas.l918D 
638. 

Tomer JnrisdlotloiL ovez annnlment 
of maxxiaflres 

Me.—Trask v. Trask. -95 A. 852, 114 
Me. 60. 

75 . Mass.—^In re Opinion of the 
Justices, 16 N.E.2d 813--In re 
Opinion of the Justices. 2 N.B.2d 
789, 294 Mass. 616. 

16 C.J. p 1073 notes 20, 21, p 1074 
notes 22-26. 

Ooastmlng eonstitutloiLality of hiU 
In determining whether blU re- 


«rarding the employment in public 
Service of married women, if enact- 
ed, would be constitutional. Justices 
were required to give it the meaning 
that it would then have.—In re 
Opinion of the Justices. Mass.. 22 N. 
E.2d 49, 128 A.L.R. 199. 

77, Masa—^Lowel! Co-op. Bank v. 
Co-operative Central Bank, 191 N. 
R 921, 287 Masa 338. 

7a Masa—In re Opinion of the 
Justices. 165 N.R 904, 266 Masa 
590, 63 A.L.R. 962. 

Weight accorded opiaiOBS 
Opinions of the Justices of the su¬ 
preme Judicial court, required by the 
legislature or govemor and council, 
while advisory and inconcluslve, are 
accorded weight by the public and 
the profession as indicating what 
the law la—^In re Answer of Jus¬ 
tices, 102 N.R 644, 214 Mass. 602. 

79. Mass.—City of Lynn v. Com- 
missloner of CivII Service, 169 N. 
E. 502, 269 Masa 410. 

80. Masa—^In re Opinion of the 
Justices, 196 N.R 357, 290 Mass. 
'601. 

16 C.J. p 1078 note 20 [bj. p 1074 
note 22 [a]. 

81. Mass.—^In re Opinion of the 
Justices, 195 N.R 357, 290 Mass. 
601. 

Questloa by precediag lagislatlve 
body 

Oenerally, constitutlon does not 
require Justices to give an opinion 
to a succeeding leglslatlve body in 
reply to a request propounded by a 
preceding leglslatlve body.—^In re 
Opinion of the Justices, 195 N.R 357, 
290 Mass. 601. 

88. Mass.—In re Opinion of the 
Justices, 22 N.E.2d 49, 128 A-KR. 
199—^In re Opinion of the Justlcea 
191 N.R 88, 286 Masa 611—In re 
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Opinion of the Justices. 115 N.R 
921. 226 Mass. C07. 

16 C.J. p 1074 notes 22 [b]. 28 [a], 
24 [g]. 

Qnestloa held. pending 
Miss.—In re Opinion of the Justices, 
19 N.E.2d 807. 

XxistiAg statutes 

Supreme Judicial court ia not re¬ 
quired to express to general court, 
or either branch, opinions as to con- 
stitutionality or construction of 
statutes already enacted.—In re 
Opinion of the Justices, 122 ’ N.E. 
763, 231 Mass. 603—^In re Opinion of 
the Justices, 115 N.E. 921, 226 Masa 
607. 

83. Mass.—In re Opinion of the 
Justices, 195 N.R 357, 290 Masa 
601—In re Opinion of the Justices, 
168 N.R 586, 269 Mass. 611. 66 A. 
RR. 1477—In re Opinion of the 
Justicea 185 N.R 173, 2i0 Masa 
601. 

84. Masa—re Answer of the 
Justices to the Senate, 13 N.E.2d 
787—^In re Oplhion of the Justices, 
133 N.R 453, 289 Masa 606. 

85. Mass.—In re Opinion of the 
Justicea 22 N.R2d 49, 123 A.L.R. 
199—^In re Answer of the Justices 
to the Senate, 13 N.E.2d 787—^In 
re Opinion of the Justicea 147 N. 
R 681, 251 Mass. 569. 

15 C.J. p 1074 note 23 [b]. 

83. Mass.—^In re Opinion of the 

Justices. 17 N.R2d 906. 

15 C.J. p 1074 note 24 [h], [cj. 

87. Mass.—In re Opinion of the 

Justices, 8 N.E.2d 179—In re Opin¬ 
ion of the Justicea 176 N.R 649, 
276 Mass. 580—In re Opinion of 
the Justices. 159 N.R 70, 261 Masa 
656—^In re Opinion of the Justices, 
159 N.R 55, 261 Mass. 523. 

88. Mass.—^In re Opinion of the 

Justicea 17 N.E.2d 906. 

16 OJ. p 1074 note 24 tb], [d], tej. 
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which sccm likcly to comc up for judicial deter- 
tnitiation,** shouid not be answcred. 

§ 390. -Other Courts 

Certain appellata Jurladictlon Ia exercised by the 
superior court and the appellate divislon of the municipal 
court of Boston. 

The superior court of Massachusctts has juris- 
diction of all civii actions and proceedings which 
are legaily brought beforc it by appeal or rcmoval, 
and appellate jurisdiction of crimes tried, etc., in 
specificd courts.s® The revicw of the proceedings 
of the inferior courts is considered in § 268 su¬ 
pra. 

§ 391. Michigan 

Decisions rclating to the Michigan supreme and 
Circuit courts as appellate courts are discussed in 
the sections immediatcly following. 


§ 392. -Supreme Court 

The supreme court of Michigan has general superin- 
tending controi and appellate Jurisdiction over Inferior 
courts. It has no original jurisdiction except power to 
issue certain remediai wrlts. 

The supreme court of Michigan has general 
superintendin^ controi over all inferior courts, 
and it has power to issue certain writs, including 
writs of error,®! mandamus,® ^ quo warranto,®® and 
other original and remediai writs.®^ Except for 
its power to issue such original writs, the jurisdic¬ 
tion of the supreme court is appellate only,®5 and 
it has no original equity jurisdiction.®® In the 
cxercise of its powers as an appellate court, how- 
ever, it may inaugurate and utilize any appropriate 
writ or procedure as’ in its judgment may be deemed 
fit.®7 

The constitution has not empowered the supreme 
court to settle nonjudicial controversies.®® 


89. In re Opinlon of the 
Justices, 131 K.K 31, 237 Haas. 
(13. 

90. Mass.—^Pinson v. Potter, 10 N. 
E.2d 13(—Tosrn of Hopkinton v. 
B. F. Sturtevant Co., 189 N.IL 107, 
2$& MasB. 272. 

15 CJ. p 1075 note 72. 

▲ppeUate divUion., Boston mnniolpAl 
oonrt 

Haas.—Oohen v, Berkowitz, 102 N.B. 
124, 215 Maaa. 68--16 C.J. p 993 
note 83. 

91. Vo otronlt oonrt 

A writ of error liea to the Circuit 
court to remove adjudlcation on an 
appeal from probate as to a bequeat 
in a wUU—^American Baptiat Mia- 
aionary Union v. Peck, 9 Mieh. 445. 
Oonrta to wtiSoh writ doea not lia 
A writ of error does not lie to any 
Inferior court the decisions of which 
are ftrat reviewable by a court oth¬ 
er tban the supreme court—Hlney 
y. Cade. 1 Mich. 163. 

90. Mich,—Chemical Bank A Trust 
Co. V. Oakland County, 2S1 N.W. 
395, 264 Mieh. 673—Thompson v. 
Auditor Generat 247 N.W. 360. 261 
Mich. 624—Oroesbeck v. Board ofl 
State Ganvassers, 232 N.W. 387, 
251 Mich. 286—^Detroit Trust Co. 
V. Lamb. 193 N.W. 870. 223 Mich. 
49. 

15 CJ. P 1076 note 78. 

Jnriadie t ion plenazar 
Mich.—Chemical Bank & Trust Co. 
y. Oakland County, 251 K.W. 395, 
264 Mich. 673. 

IS C.J. p 1076 note 78 Ca]. 

Bacwolae of power OlSeretioAaxy 
Mich,—^Detroit Bar Aas*n v. Ameri¬ 
can lAfe Ins. Co., 250 N.W. 288, 
264 Micfa. 495. * 

15 C.J. p 1076 imta 78 [bl. 

Mandamn a to Jndica of probata wiU 
not be issued save for exceptional 


I reasons—Seilnacht v. Wayne Probate 
Judfpe, 167 N.W. 77, 190 Mich. 461. 

To eonnty board 

Mich.—Chemical Bank & Trust Co. v. 
Oakland County, 251 N.W. 396, 264 
Mich. 673. 

To coUeet monay deanand a nnanthor-' 
ised 

A private Corporation cannot, by 
enterinff into a peculiar form of con- 
tract, avoid an action at law for 
its breach, or glve an appellate court 
original jurisdiction of mandamus 
for the collection thereunder of mon- 
ey demands against It: nor will its 
insolvency, or the fact that it cannot 
meet such demands until it has rais- 
ed the necessary fuuds, confer such 
jurisdiction.—^Burland v. Northwest¬ 
ern Mut Ben. Assoc., 11 17.W. 269, 
47 Mich. 424. 

Zxdlwdye jur i sdi c tio n beld in dls- 
txlct oouzt 

An original application to the su¬ 
preme court for mandamus directing 
the district court and the judge and 
clerk thereof to transfer all records 
and files in an action to the court 
of another county, the clerk having 
refused to transxnit the same, will 
not be entertained. the district court 
having exclusive jurisdiction.—State 
V. Swift County Bist. Ct., 146 N.W. 
480, 125 Minn. 622. 

93. Mich.—Lamoreaux v. Atty.-Gen., 
50 N.W. 812, 89 Mich. 146. 

16 C.J. p 1076 note 79. 

94. Mich.—Jones v. Bastem Michi¬ 
gan Motorbuses, 288 N.W. 710, 287 
Mich. 619. 

15 C.J. p 1076 note 81. 

Fxooeeding treated as oertloran 
Mich.—^De Guzman v. Shepherd, 196 
N.W. 523, 225 Mich. 606. 

Beohlbitton 

Mich.—^Baskin v. Bingeman, 209 N. 
W. 926, 236 Mich. 15. 
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, 95. Mich.—^Tucker v. Drain Comr., 
14 N.W. 676, 50 Mich. 5. 

15 C.J. p 1076 nete 83. 

Conmiltmoa.t of child to Institutlon 

The supreme court's common-law 
Jurisdiction over infants, idiots, and 
insane persona docs not empower it 
to commit a child to the farm col- 
ony for eplleptics, on determinatlon 
that commitment by probate court is 
void for insufficlent Service of no- 
tlce of hearing, the determination 
as to the necessity of the commit-» 
ment being orlglnally for the probate 
court, under Comp.L.1915 §S 1601, 
1613.—Greenman v. Dixon, 180 N.W. 
487, 212 Mich. 687. 

96. Mich.—Stephonson v. Golden, 276 
N.W, 849, 279 Mich. 710, modify- 
Ing 272 N.W. 881, 279 Mich. 493, 

16 C.J. p 1076 note 8.3 [bj. 

97. Mich.—Jones v. Bastern Miclii- 
gan Motorbuses, 283 N.W. 710, 287 
Mich. 619. 

XnjimctiOBS 

(1) The supreme court does not sit 
for the purpose of granting injunc¬ 
tione, except It be on final hearing, 
when it is vested with jurisdiction 
on appeal; and, aslde from the pow¬ 
er exercised in such cases, it can In- 
terpose, if at all, only in case of a 
plain and gross abuse of discretion 
by the lower court.—^Detroit, eta, 
Plank-Road Co. v. Frazer, 66 N.W, 
1109, 98 Mich. 141. 

(2) The supreme court can grant 
a temporary Injunction, pending ap¬ 
peal, to prevent the removal of the 
subject matter beyond the jurisdic¬ 
tion of the court, or to otherwlse 
prevent its decree from being ren- 
dered inellective.—Patek v, Fatek, 
181 N.W. 1103. 166 Mich. 443. 

96. Mich.—Hipp V. Charlevoix Coun¬ 
ty. 29 N.W. 77. 62 Mich. 456. 



21 C.J.S. 

§ 593. -Circuit Courts 

The cfrcult courts of Mfchigan have appellate Jurisdle- 
tlon over all Inferior courts and a supervlsory controi 
of the same. 

The Circuit courts have appellate jurisdiction 
over all inferior courts and tribunals,^® and a super- 
visory controi of the same.i They also have pow- 
er to issue such writs as may be necessary to car- 
ly into effect their orders, judgments, or decrees, 
and give them general controi over inferior courts 
and tribunals within their respective jurisdictions 
and under this power the Circuit courts have been 
held to have jurisdiction to issue such writs as man- 
damusS and certiorari.** 

§ 394. Minnesota 

Decisions relating to the Minnesota supreme 
court and as to appellate jurisdiction of district 


§ 395 

courts are discussed in the scctions immediately 
following. 

§ 395. -Cupreme Court 

The supreme court of Minnesota has orlglnal jurisdic¬ 
tion in certain cases and appellate jurisdiction In all 
casesf both In law and equity. 

Under the Minnesota constitution the supreme 
court has original jurisdiction in such remediai 
cases as may be prescribed by law,5 and appel¬ 
late jurisdiction in all cases, both in law and equi¬ 
ty,® but there can be no trial by jury in such 
court.*^ Under a statute conferring jurisdiction, 
it has power to issue such writs and processes as 
may be necessary to the exccution of the laws 
and the furtherance of justice,® including writs of 
mandamus,® certiorari,prohibition,ii and quo 
warranto.^2 The court also has, by virtue of statu- 


C0URT8 


99. Mlch,—Scilnacht v. Wayne Pro¬ 
bate Judgre. 167 N.W. 77, 190 Mich. 

461. 

16 C.J. p 1076 note 86. 

Appeal Itom probate oonrfe 

(1) Wbere lltlgation instituted In 
probate court is taken by appeal or 
certiflcation to Circuit court, that 
court ezercises appellate jurisdic¬ 
tion only and is restricted to issues 
prcsented by reasons assigned in 
support of appeal.—In re McLrOUth*8 
Bstate, 287 N.W. 477, 290 Mlch. 311, 
certiorari sranted U. S. v. Shaw, 60 

S.Ct 383. 

(2) Under a statute providing* that 
on appeal from the probate to the 
Circuit court the latter shall pro- 
ceed to trial. accordingr to the rules 
of law, and, if there be any ques- 
tlon of fact it may be submitted 
to a Jury does not contemplate a gen¬ 
era! trial or a greneral verdict, and 
the flndlngrs of the jury are to aid 
the court in determiningr questions 
that bclon? to its own equitable dis- 
cretion.—Gott v. Culp, 7 N.W. 767, 
45 Mlch. 265. 

(3) Upon an appeal from a probate 
court the Circuit court is without au- 
thority to strike an amended claim 
from the certified record of the 
proceedingrs, but should remand the 
case for recertlflcation. If the Cir¬ 
cuit court does strike such amended 
claim and dismisses the appeal, 
claimant is entitled to a reinstate- 
ment of the appeaL The claimant 
cannot submit to a nonsuit in the 
Circuit court reservlng a right to 
relitlgate in the probate court.—^In re 
Oberle’s Estate, 270 N.W. 283, 2781 
Mlch. 244. 

1« Ihterference wltli dlscxetloii iLot 
permitted 

Where probate judge, in requlring 
addit^otial bond of executrix when 
present bond was shown to be in-' 


sufficient, fixed sum in excess of that 
necessary reasonably to protect es¬ 
tate, but not so much so as to con¬ 
stitute abuse of discretion, Circuit 
court had no jurisdiction under gen¬ 
eral supervlsory controi over inferior 
courts to interfere with exercire of 
discretion by probate judge.—^In re 
Branfs Estate, 266 N.W. 856, 269 
Mlch. 201. 

2. Mlch.—In re Brant*s Estate, su¬ 
pra, , 

15 C.J. p 1076 note 93. 

3. Mlch.—People v. MdCay, How.N. 
P. 103. 

16 C.J. p 1076 note 88. 

4. Mlch.—Swift V. Wayne Cir. 
Judges, 31 N.W. 434, 64 Mlch. 479 
—^Wllson V. Bartholomew, 7 N.W. 
227, 45 Mich. 41—Merrlck v. Ar¬ 
bela Tp., 2 N.W. 922, 41 Mich, 630 
—^Taylor v. St. Clair Cir. Judge, 82 
Mich. 96. 

16 CXJ. p 1076 note 91. 

5. Minn.—^Hunt v. Hoffman, 146 N. 
W. 733, 126 Minn. 249. 

16 C.J. p 1076 note 94, p 1077 note 
96. 

6. Minn.—Lauritsen v. Seward, 109 
N.W. 404, 99 Minn, 313. 

16 C.J. p 1077 note 96. 

7. Minn.—Crowell v. Lambert, 10 
Minn. 869—Prignitz v. Flscher, 4 
Minn. 366—^Harknis v. Scott Coun- 
ty, 2 Minn. 342. 

16 CJ. p 1077 note 97. 

8. Habeas corpus 

Minn.—In re Doli, 60 N.W. 607, 47 
Minn. 618. 

Jiuisdictioii is limited to the cases 
which were determinable throukh 
such writs at the time of the adop- 
tion of the constitution.—^Lauritsen 
V. Seward, 109 N.W. 404, 99 Minn. 
313. 


^ Minn.—^Ames v. Boland, 1 Minn. 
3C5. 

15 C.J. p 1077 note 4. 

10. Necesslty ibat pubUe iutezest 
reqnire issuauce 

(1) The supreme court will not en- 
tertaln original jurisdiction In cer¬ 
tiorari. except In cases where gen¬ 
eral Public interest requires imme¬ 
diate determination.—State v. Schulz, 
171 N.W. 263. 142 Minn. 112. 

(2) Without some speclal emer- 
gency, supreme court will not Issue 
wrlt of certiorari to review probate 
court'8 order denying appllcatlon for 
extension of time to present cialms 
in estate under administrat ion, but 
will leave applicant to his renedy in 
district court, which may issue the 
writ in such cases.—State v. Probate 
Court of Hennepin County, 172 N.W. 
210, 142 Minn. 499. 

11. Minn.—^Ames v. Boland, 1 Minn. 
366. 

Wheo. wxlt may issue 
Prohibltion may issue out of su¬ 
preme court when it clearly appears 
that inferior court has no rightful 
jurisdiction or is exceedlng its legiti- 
mate powers in a matter of which' it 
has jurisdiction, as where the dis¬ 
trict court makes an parte" or¬ 
der appointing recelver to take over 
dnance companj^s property, no emer- 
gency being shown to exist.—State 
ex rei. Claude v. District Court for 
Pourth Judiclal Dist., 283 N.W. 738, 
204 Minn. 415. 

12. Minn.—State v. Kent, 104 N.W. 
948, 96 Minn. 265, 1 L.RJL.N,S.. 
826, 6 Ann.Cas. 906. 

16 aJ. p 1077 note 6. 

££ect of flndlnge of fact by xeferee 
In an original quo warranto pro- 
ceeding findings of fact by a referee 
have the effect of a speclal verdict of 
a jury.—State ex rei. Town of Stuntz 
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tory authority, ccrtain original jurisdiction with re- 

spcct to elcctions.^3 

Advisory opinions, not being provided for in the 
constitution, cannot propcrly be given by the su¬ 
preme court.1^ 

§ 396. -District Courts 

The district courts of Minnesota have such appellate 
Jurisdi'ction as may be prescribed by law. 

The district courts have such appellate jurisdic¬ 
tion as may be prescribed by law.^^ 

§ 397. Mississippi 

Dccisions relating to the Mississippi supreme 
court, and to the appellate jurisdiction of the Circuit 
courts, are considercd in §§ 398, 399 infra. 

§ 398. — Supreme Court 

Except for such quasi-orloinal Jurisdiction as Is 
necessary to preserve the dignity and decorum of the 
court and to glve full operatlon to its appellate powers, 
the supreme court has appellate Jurisdiction oniy. In a 
proper case It may give advisory opinions. 

The supreme court of Mississippi has only ap¬ 
pellate jurisdiction; it has no original jurisdic- 


tion,^® except such incidental jurisdiction of a 
quasi-original character as may be necessary to pre¬ 
serve its dignity and decorum and to give full and 
complete operation to its appellate powers.17 
cordingly the statutory authority to issue certain 
remedial writs can be invoked by the court only in 
aid of its appellate jurisdiction.^^ 

Advisory opinions. Under a constitutional provi- 
sion relating to the discharge of the duties of the 
office of govemor upon the inability of the. incum¬ 
bent to act and providing that the judgcs of the 
supreme court shall give their opinion on certain 
doubtful questions arising under that section, the 
authority of the judges to answer questions is con- 
fined to those questions which relate to the dis¬ 
charge of the duties of the govemoris office.lJ> 

§ 399. — Circuit Court 

The Circuit court In Mississippi hae such appellate 
Jurisdiction as prescribed by law. 

Under the constitution the Circuit court has such 
appellate jurisdiction as shall be prescribed by 
law,20 and it has the powcr of superintendence over 
an inferior court exercising similar jurisdiction.^! 
Under a statute so providing the judgment of the 


V. City of Chiaholm, 273 N.W. 235, 
X99 Minn. 403. 

13. Mkin.—Hunt v. Hoftman, 146 N. 
W. 733, 125 Minn. 240. 

15 CJT. p 1076 note 04 CcJr p 1077 
note 11. 

14. Minn.—Rice t. Austln. 10 Minn. 
103—In the Matter of the Applica¬ 
tion of the Sonate, 10 Minxi. 78. 

15. Aps^aal from probete eooxt 

<1) Under the constitution, pxxxbate 
appeals to district court are statu¬ 
tory both as to mode and rigrht.—In 
re Dahmen*s Kstate, 273 K.W. 364, 
200 Minn. 55. 

<2) On appeal the district court is 
Umited to those matters of which 
probate court had Jurisdiction.—^In re 
O^Leary, 161 N.W. 392, 136 Minn. 126. 

(3) A party who, on appeal from 
the probate caurt to the district 
court, could be relieved, without 
prejudice to the other parties, of his 
defaults in failing to serve the ap¬ 
peal bond, which had been flled, and 
in failinr to file and serve within 
the statutory time a concise state- 
ment of the propositlons of law and 
fact on which he relied for reversal, 
should be granted an amendment 
relieving him of his defaults, where 
appeal is taken in good faith and 
defaults were due to mistake.—^Dahn 
V. Dahn. 279 N.W. 716, 203 Minn. 19. 
Review of inferior courts see supra 
I 270. 

16L Miss.—W3mne v. Illinois Cent 


R. Co., 66 So. 411, 105 Miss. 784, 
lOS Miss. 376. 

15 C.J. p 1077 note 13. 

Appesls ia aiectlo& ooatest» 

An appeal could be prosecuted di- 
rcctly to the supreme court from the 
Judsment of a special statutory 
tribunal consistinsr of Circuit judgre 
and municix>al election commission- 
ors holdinsr a primary election valld 
and dismlssins an election contest.— 
Hayes v. Abney, Mlsa, 188 So. 633. 

Coxrsctioxi of errors allesred to 
have been made by a court havingr 
full Jurisdiction of a cause is com- 
mitted solely to the supreme court on 
direct appeal from the Judgment or 
decree complained of.—^Hlnton v. 
Shedd, 76 So. 144, 115 Miss. 208. 

So Juxlsdiotloa over conzt stenogra- 
pher Ixi lower court 
Miss.—^Berry v. Brown, 67 So. 662, 
109 Miss. 64—Brooks v. Gentry, 
64 So. 214, 106 Miss. 506. 

So original Jurisdiction on appeal 
Miss.—^Moore v. White, 137 So. 90, 
161 Miss. 390. 

The court is not reqnired to assist 
Utigants in making up bilis of excep- 
tions.—Brooks v. Gentry, 64 So. 14, 
106 Miss. 506. 

17. Miss.—^Brown v. Sutton, 121 So. 
835, 168 Miss. 78—^Brown v, Carra- 
^ay, 47 Miss. 668. 

16 (U. p 1077 note 12 CaJ (1). 

1& Miss.—Wynne v. Illinois Cent. 
R. Co., 66 So. 411, 105 Miss. 784— 
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' Wynne v. Illinois Cent. R. Co., 66 
So. 410, 108 Miss. 376--FX parte 
Prewitt, 63 So. 225, 106 Miss. 62. 
SuporsedcKis wlll not Ile under a 
statute respecting remedial writs 
grantable by supreme and Circuit 
Judges where such statute deals sole¬ 
ly with original Jurisdiction.—^Alex¬ 
ander V. Johnson, 138 So. 329, 165 
Miss. 721. ' 

'ZhJunction to preservo status quo 
If chancellor of district having Ju¬ 
risdiction of receivership Improper- 
ly refuses ixxjunction wrlt, Judge of 
supreme. court on proper showing 
will issue writ to preserve statua 
quo of case until chancellor passes 
on merits; this is not exercising 
original Jurisdiction.—Sulllvan v. 
Hughes, 161 So. 316, 172 Miss. 744. 

19. Miss.—^In re Opinion of the Jus- 
tices, 114 So. 887. 148 Miss. 427. 

20. Miss.—^Power v. Robertson, 93 
So. 769, 130 Miss. 188. 

15 C.J. p 1078 note 26. 

Buty to restrolai Inferior tribunal 
The Circuit court by virtue of its 
inherent powers as an appellate 
tribunal in proper cases should ex- 
arcise its authority to restraln in¬ 
ferior tribunal and constrain it, to 
yleld obedience to lawful require- 
ments.—^F^ssman v. Town of Centre- 
ville, Miss., 186 So. 641. 

31. Miss.—^Drummond ▼. State, 185 
I So. 207. 
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§ 401 


Circuit court is final in cases origfinating in certain 
inferior courts, unless a constitutional question is 

involved.22 

§ 400. Missouri 

A statute which seeks to enlarge or restrict the 
Jurlsdlctlon of elther the supreme court or the courts of 
appeals, fn Missouri, In contraventlon of the constitution 
is Invalid. 

The jurisdiction of the supreme court of Missouri 
and of the courts of appeals is defined by the con¬ 
stitution of Missouri, and a statute which seeks to 
enlarge or restrict the jurisdiction of either in con- 
travention of the constitution is invalid.23 

§ 401. -Supreme Court in General 

The supreme court, exeept in cases otherwise dlrected 
b/ the constitution, has appellate Jurisdiction oniy, which 
Is llmited to the classes of cases specifled in the consti¬ 


tution. It has superfntending controi over all Inferior 
courts, and power to issue wrlts of habeas corpus, man¬ 
damus, quo warranto, certiorari, and other remediai 
wrlts, and to hear and determina the same. It also has 
superintendlng controi over the courts of appeals by 
mandamus, prohibition, and certiorari. 

Under the Constitution of Missouri, 1875, Articlc 
6, § 2, the supreme court, exeept in cases otherwise 
dirccted by the constitution, has appellate jurisdic¬ 
tion only,24 which is limited to the classes of cases 
specified in the constitution.26 In accordance with 
Article VI § 12, the supreme court has appellate 
jurisdiction where the amount in dispute, exclu- 
sive of costs, exceeds a certain sum, see infra § 
409; where the construction of the constitution of 
the United States, or of the state, is involved, see 
infra § 404; where the validity of a treaty,26 
or of a statute of the United States,or of au- 
thority exercised under the United States28 is 


83. Miss.—^Johnson v. City of Hat- 
tiesburgr, 155 So. 418, 170 Miss. 527. 
Uzider former statate 
Miss.—Pass Chrlstlan v. Lizana, 64 
So. 209, 106 Miss. 470. 

15 C.J. p 1077 note 25. 

23. Mo.—State ex rei. Pitcalm v. 
Public Service Commission of Mis¬ 
souri, 90 S.W.2d 395, transferred. 
see App., 100 S.W.2d 685, reversed 
on other grounds State ex rei. Pit- 
cairn v. Shain, 106 aw.2d 901, 341 
Mo. 27, conformed to State ex reL 
Piteaim V. Public Service Commis¬ 
sion, App., 111 S.W.2d 222, cer¬ 
tiorari dismissed State ex rei. Pit- 
caim V. Shain, Sup., 106 S.W.2d 
902, second casc—State ex rei. 
Gehrs v. Public Service Commis¬ 
sion of Missouri, 90 S.W.2d 394, 
transferred, see App., 100 S.W.2d 
636, cause reinstated 114 S.W.2d 
161—State ex rei. Pitcalm v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 90 S.W.2d 392, 338 Mo. 180, 
transferred, see App., 100 S.W.2d 
636, reversed oh other grrounds 106 
S.W.2d 898, 341 Mo. 19, conformed 
to State ex rei. P^tcaim v. Pub¬ 
lic Service Commission, App., 110 
S.W.2d 367, certiorari dismissed 
State ex rei. Pitcalm v. Shain, 
Sup., 106 S.W.2d 902—State ex rei. 
Gehrs v. Public Service Commis¬ 
sion of Missouri, 90 S.W.2d 390, 338 
Mo. 177, transferred, see App., 99 
S.W.2d 858. 

at Mo.—Stlpp V. Bailey, 63 S.W.2d 
872, 331 Mo. 374, transferred, see 
App., 22 S.W.2d 178—State ex rei. 
Waterworth v. Harty, 204 S.W. 
600. 275 Mo. 59. 

15 C.J. p 1078 note 29. 

Appeol fxom interlocntoxy order 
Parties taking appeal from inter- 
locutory order thereby. treat order 
as flnal and make proceedingr sep¬ 
arate case, as regards Jurisdiction.— 

21C.J.S.-41 


Stipp V. Bailey. 63 S.W.2d 872, 331 
Mo. 374, transferred. see App., 22 
S.W.2d 178. 

25. Mo.—State ex rei. Wabash Ry. 
Co. V. Shain. 106 S.W.2d 898, 341 
Mo. 19. reversingr, App., State ex 
rei. Pitcalm v. Public Service Com¬ 
mission of Missouri. lOO S.W.2d 
636, transferred. see 90 S.W.2d 392, 
338 Mo. 180. certiorari dismissed 
State ex rei. Pitcalm v. Shain. 
Sup., 106 S.W.2d 902. flrst case, 
conformed to State ex rei. Pitcalm 

V, Public Service Commission. 
,App., 110 S.W,2d 367—^Hanssen v. 
Karbe. 106 S.W.2d 415, transferred, 
see, App., 115 S.W.2d 109—State 
ex rei., to Use of Alton R. Co. v. 
Public Service Commission, 100 S. 

W. 2d 474, transferred, sce, App.. 
110 S.W.2d 1121, certiorari quashed 
State ex rei. Public Service Com¬ 
mission V. Shain, 119 S.W.2d 220. 
842 Mo. 867—State ex rei. Pit- 
calrn v. Public Service Commis¬ 
sion, 92 S.W.2d 881. transferred, 
see. App.. State ex reL Pitcalm v. 
Public Service Commission of Mis¬ 
souri, 100 S.W.2d 637, 231,Mo.App. 
446, reversed on other grounds 
State ex rei. Piteairn v. Shain, 106 
S.W.2d 901, 341 Mo. 27, conformed 
to State ex rei. Piteairn v. Public 
Service Commission, 111 S.W.2d 
982, 232 Mo.App. 755, certiorari 
dismissed State ex rei. Pitcalm v. 
Shain, Sup., 106 S.W.2d 902, sec¬ 
ond case—Fleischaker v. Fleischa- 
ker, 92 S.W.2d 169, retransferred, 
see 70 S.W.2d 104, 228 Mo.App. 
98—^Ashbrook v. Willis, 89 S.W.2d 
659, 338 Mo. 226, transferred, see 
100 S.W.2d 943, 231 Mo.App. 460 
—^Wilmer v. Union Electric Light 
& Power Co., 81 S.W.2d 607— 
Mitchell V. Dabney, 68 S.W.2d 731, 
332 Mo. 410, transferred, see, App., 
71 S.W.2d 166—Stuart v. Stuart, 8 
S.W.2d 613, 320 Mo. 486—Ward v. 
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Consolidated School DisL No. 136 
of Nodaway County, 7 S.W.2d 6S9, 
320 Mo. 385—State ex rei. Rucker 
v. Hoffman, 288 SJW, 16, 313 Mo. 
667, transferred, see, App,, 294 S.W, 
429—^Williams v. Short. 263 S.W* 
200, transferred, see 268 S.W. 706, 
219 Mo.App. 99. 

15 C.J. p 1081 note 60. 

26L Mo.—Kemper Mill & Elevator 
Co. V. Missouri Pac. R. Co., 178 S. 
W. 502. 

15 C.X p 1079 note 48. 

27. Mo.—Beekman Lumber Co. v. 
Acme Harvester Co., 114 S.W. 1087. 
215 Mo. 221. 

16 C.J. p 1079 note 49. 

Oo9istnist*on of federal statute 

It is only where the validity of a 
federal statute Is involved that the 
supreme court has Jurisdiction and 
it has no Jurisdiction where only the 
interpretatlon, construction, or appli- 
cation of a federal statute is In¬ 
volved.—Service Purchasinsr Co. v. 
Brennan, Mo.. 32 S.W*.2d 81. trans¬ 
ferred, see 42 S.W.2d 39. 226 Mo.App. 
110—^Mitchell v. Joplin Nat. Bank, 
Mo., 201 S.W. 903—State v. Chicago, 
M. & St. P. Ry. Co., 199 S.W. 121, 
272 Mo. 520—Kemper Mill & Eleva¬ 
tor Co. v. Missouri Pac. R. Co., Mo., 
178 S.W. 502—Hawkins v. St. Louls 
& San Francisco Ry. Co., Mo.App., 
202 S.W. 1060. 

Effoct of review by *Pnitsd States 
supreme court 

The fact that uie construction of a 
federal statute is determinable by 
supreme court of United States on 
appeal, from hishest state court is 
not determinative of Jurisdiction of 
state supreme court.—Mitchell v. 
Joplin Nat Bank, Mo„ 201 S.W. 903. 
23L Mo.—^U. S. ex reL and to Use 
of First Nat. Bank v. Iiufcy, 49 S. 
W.2d 8, 329 Mo. 1224. 

15 C.J. p 1079 note 50. 
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caiied into qaestion; whcrc the constniction of 
thc revemie laws of the state, sec infra § 406, 
or title to office under the state, sce infra § 408, 
is involved; whcrc title to real estate is involved, 
see infra | 405; where a county or other political 
subdivision of the state or any state officer is a 
party, see infra § 407; and in a!I cases of felony.2® 
The appellate jurisdiction of the supreme court 
must affirmatively appear from the record,^® and it 
is the province of the supreme court on its own 
m<-tion to djtermine the question of its jurisdic- 


tion.*l Constitution, 1865, Article VI § 11, re- 
quired the judges of the supreme court to give opin- 
ions on important questions of constitutional law 
when required by the governor or either branch of 
the general assembly,^^ but the present constitu¬ 
tion contains no such provision. 

Under Constitution, 1875, Article VI § 3, the 
supreme court has general superintending control 
over ali inferior courts;33 and power to issue writs 
of habeas corpus, mandamus,^^ q^io warran- 


S9. Mo.—State v. Bailt^y, 234 S.W. 
SS4. 

15 C.J. p 1081 note 58. 

SlliadeQOObMUBLOX' 

The supreme court has no appel¬ 
late jurisdiction of misdemeanor 
cases in the absence of a constitu¬ 
tional Question.—State v. Legsn, Mo., 
gO S.W.2d 122—State v. Selleck, Mo.. 
48 S.W.2d 570, transferred. see, App., 
‘55 S.W,2d 496—State ▼. Richter. Mo.. 
3S S.W.2d 926, reversing 27 S.W.2d 
708, 224 Mo.App. 430—State v. Bell. 
Mo., 289 S.W. 834—State t. Tatman,; 
Mo., 278 S.W. 713, 312 Mo. 134. trans-! 
fen^ see, App., 291 S.W. 161—State j 

V. Ewing. Mo., 278 S.W. 712, trans-' 
ferred, see. App.. 289 S.W. 348—State 
ex reL Hulen v. TrimWe, 276 S.W. 
536, 310 Mo. 274—sute v. Baher, Mo., 
274 S.W. 359—sute v. HuU, Mo.. 273 
S.W. 1039, transferred, see, App., 279 
S.W. 221—sute T. Sparks, Mo., 268 
S.W. 51—sute V. Cox., Mo., 259 S.W. 
1041, transferred, see, App., 266 S.W. 
734—sute V. Mullinlx, 257 S.W. 121, 
301 Mo. 385—sute V. Bright, Mo., 256 
S.W. 741, transferred, see. App., 263 
S.W. 559—sute y. Craham, 247 S. 

W. 194. 205 Mo. 695, transferred, see, 
App., 260 S.W. 925, retransferred 256 
aw. 770, 301 Mo. 272—State v. Kra- 
mer, Ma, 222 aw. 822—SUte v. 
Meyers, Mo., 217 S.W. 100—15 C.J. p 
1081 note 60 [a], 

aa Mov—PeOr v. Ashauer, 92 S.W. 
2d 154, transferred, see, App., 102 
S.W.2d 764—Ashbrook v. Willls, 89 
aW.2d 659, 338 Mo. 226, trans¬ 
ferred, see 100 S.W.2d 943. 231 Mo. 
App. 460—Ray v. Mlssouri Chris- 
tian College, 84 S.W.2d 614— 
Mitchell V. Dahney, 58 S.W.2d 731. 
332 Mo. 410. transferred, see, App., 
71 aW.2d 166—CasehoZt v. Inter¬ 
national Life Ins. Co., 38 S.W.2d 
1044, transferred. see, App., 42 S. 
W,2d 939—Schildnecht v. City of 
Joplln, 35 S.W.2d 35, 327 Mo, 126, 
transferred, see 41 aw.2d 590. 226 
MaApp. 47—Green v. Owen. 31 8. 
WM 1037, 326 Mo. 450, trans¬ 
ferred, see 38 S.W.2d 496, 225 Mo. 
App. 746—sute v. Briscoe, 136 a 
W. 68, 140 S.W. 886, 237 Mo. 154— 
Hogue V. St liOnls-San Fxancisco 
Ry. Oo., App., 12 S.W.2d 103. 

SL Mo.—Ashhrook v. Wlllis, 89 a 


W.2d 659, 338 Mo. 226, transferred, 
see mo S.W.2d 943, 231 Mo.App. 
460—Chllton V. Draiiiage Dist. No. 
8 of Pemiscot County, 61 S.W.2d 
744, 332 Mo. 1173, transferred, see 
28 aW.2d 120, 224 Mo.App. 467, 
transferred, see 63 S.W.2d 421. 228 
Mo.App. 4 —Wuertenbaecher v. 
Feik, 36 S.W.2d 913, transferred, 
see, App., 43 S.W.2d 848—Bankers’ 
Mortg. Co. V. Lessley, 31 S.W.2d 
1056, transferred, see 38 S.W.2d 
485, 225 Mo.App. 643—Mullk v. 
Jorganian, 30 S.W.2d 998, 326 Mo. 
106, transferred, see. App.. 37 S.W. 
2d 963—Cunningham v. Cunning- 
ham, 80 S.W.2d 63. 325 Mo. 1161— 
Bothe V. Chicago, B. A Q. R. Co., 
164 S.W. 98, 248 Mo. 36—Ortt v. 
Ijeonhardt, App., 68 S.W. 577. 
DsrUxwiiiatloiL of ziglit to apipeal 
Where trial court found for de¬ 
fendant based upon the determina- 
tion tbat it did not have jurisdiction 
over the cause, the deterxnination by 
the supreme court of defendanfs 
sUtutory rlght to appeal was held 
not to involve determination of juris¬ 
diction of supreme court over the 
subject matter of the action requlr- 
ing determination by that court of 
the case on iU merita—McClain v. 
Kansas City Brldge Co., 88 S.W.2d 
1019, 338 Mo. 7, reversing, App., 83 
S.W.2d 132. 

32. Mo.—Opinion of Court, 55 Mo. 
497. 

15 CJ. p 1081 note 61. 

33. Mo.—Sute ex rei. Puraflor Prod¬ 
ucts Co. V. Pearcy, 29 S.W.2d 83, 
325 Mo. 335—SUte v. Thomas, 256 
S.W. 1028, 301 Mo. 603—sute ex 
rei. McAllister v. Slate, 214 S.W. 
85, 278 Mo. 570, 8 A.L..R. 1226. 

15 C.J. p 1078 note 32. 

Sxsgciss of control 

(1) Supreme court'8 power of gen¬ 
eral superintendence over Inferior 
courts can be exercised only within 
Its jurisdiction.—SUte ex rei. Allen 
V. Trimhle. 10 S.W.2d 519. 321 Mo. 
230. 

(2) ZU superintending control is 
exclusive as to causes within its ap¬ 
pellate jurisdiction, and concurrent 
with courts of appeals in cases with¬ 
in latter oourts’ jurisdiction.—SUte 
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ex rei. Duraflor Products Co. v. Pear¬ 
cy, 29 S.W.2d 83, 325 Mo. 335. 
AssnmpiloiL of wxongfol action of 
clxcait oonzt 

Supreme court cannot assume 
wrongful action on part of Circuit 
court or judge thereof.—SUte ex rei 
and to Use of Public Service Com- 
misslon v. Sevier, 106 S.W.2d 903, 341 
Mo. 162. 

34. Mo.—State ex rei. City of St 
Louls V. Sartorius, 102 S.W.2d 890, 
340 Mo. 832—State ex rei. Boat- 
men*s Nat. Bank of St Louls v. 
Webster Groves General Sewer 
Dist. No. 1 of St Louls County, 37 
S.W.2d 905, 327 Mo. 594—State ex 
rei. Nolen v. Nelson. 275 S.W. 927, 
310 Mo. 626—State ex rei. City of 
Jefferson v. Hackmann, 229 S.W. 
1082, 287 Mo. 156. 

15 CJ. p 1078 note 34. 

ZTot Umited by appellate juxisdictlon 
Supreme court^s authority to issue 
mandamus is not limited by appel¬ 
late jurisdiction.—State ex rei. and 
to use of Gorman v. Offutt, Mo.. 9 S. 
W.2d 696. 

XUsoietion of conzt 
Issuance of altemative ■writ In 
I mandamus proceedings before su¬ 
preme court is discretlonary.—State 
ex reL Nolen v. Nelson, 275 S.W. 927, 
310 Mo. 526. 

Mandamus within, jurisdiction of 
trial court 

(1) It is only in cases of more than 
ordinary magnitude or importance 
that the supreme court will issue a 
writ of mandamus and will not re¬ 
fer the relator to the trial court.— 
sute ex rei. Hopkins v. County Court 
of Cooper County, 64 Mo. 170—16 C. 
J. p 1078 note 34 [c]. 

(2) The supreme court will not en- 
tertain the writ where there are 
questions of fact to be tried.—S^ate 
ex rei. Jamlson v. Lesueur, 29 S.W. 
278, 126 Mo. 413. 

(3) Although the supreme court 
will not entertain jurisdiction of an 
original mandamus proceedlng whose 
sole object, in the last analysis, is 
the contest of a local option elec- 
tlon, or to order vel non the Issuance 
of a dramshop license, yet where 
such polnt vas interwoven with oth- 
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to,*® certiorari,36 and other original remedial , 
and to hear and determine the same.^^ 
However, the supreme court, under a rule of court, 
vdll usually refuse to issue any original remedial 
writ, with the exception of habeas corpus, over 
which a court of appeals has jurisdiction,^® but 
vvhere it does issue such a writ it will not quash it 
on the grounds that application could have been 
made to a court of appeals if respondent had notice 
of the application and failed to object.^0 Appli- 
cants for remedial writs must conform to the su- 


I preme court rules.^^ 

Under Constitution, 1875, Article VITI § 9, and 
Revised Statutes, 1909, § 5951, the supreme court 
is entitled to determino an election contest for 
judge of the supreme court.^2 

Supcrintcnding control over courts of appeals. 
Under the express provisions of Constitutional 
Amendment, 1884, Article VI § 8, supreme court 
has superintending control over courts of appeals^^ 
by mandamus,and has superintending control 


er points presented, of which the 
courts had jurisdiction, It will pro- 
ceed to determine it, so that there 
may be a complete dispesition of the 
case.—State v. Carter, 166 S.W. 773, 
257 Mo. 52. 

FoUowB casa to end. 

Where altemative writ of man¬ 
damus is once issued supreme court 
follows case to end.—State ex rei. 
General Motors Acceptance Corpora¬ 
tion V. Brown, 48 S.W.2d 867, 330 
Mo. 220—State ex rei. Nolen v. Nel- 
son, 275 S.W. 927, 310 Mo. 626. 

35. Mo.—State ex inf. McKittrick v. 
Wymore. 119 S.W.2d 941, 119 AL. 
K. 710—State ex Inf. McKittrick ex 
reL City of Campbell v. Arkansas- 
Missouii Power Co., 93 S.W.2d 887, 
339 Mo. 15—State ex inf. Kllis ex 
reL Patterson v. Ferguson, 66 S. 
W.2d 97, 333 Mo. 1177, certiorari 
denied Pergnson v. State of Mis- 
souri ex inf. Eliis, 64 S.Ct. 559, 
291 U.S. 682, 78 L.Ed. 1070—State 
ex reL Gentry v. SulUvan, 8 S.W,2d 
616, 320 Mo. 362—State ex inf. Otto 
V. Kansas City Collegre of Medicine 
and Sur^ery, 286 S.W. 980, 315 Mo. 
101, 46 ALr.R. 1472—State ex inf. 
Barrett v. Imhofl!. 238 S.W. 122, 291 
Mo. 603. 

16 aj. p 1078 note 35. 

Oistzlhiitloa of ftmds 
Supreme court in quo warranto 
proceedin^rs to prevent fire Insurance 
oompanies from collectlng increase 
in Insurance rate denied hy superin¬ 
tendent of Insurance could not take 
charge of and distribute funds im- 
pounded in Circuit court in review 
proceedings, representincr such In¬ 
crease, as these funds were wlthin 
dreuit courfs jurisdiction.—State ex 
inf. McKittrick v, American Colony 
Ins. Co., 80 S.W.2d 876, 336 Mo. 406. 

36L Mo.—State ex reL Duraflor Prod¬ 
ucts Co. V. Pearcy, 29 S.W.2d 83, 
325 Mo. 335—State ex reL Gentry 
V. Westhues, 286 S.W. 396, 315 Mo. 
672. 

15 C.J. p 1078 note 36. 

37. Mo.—State ex rei. Burton v. 
Montgomery. 291 S.W. 472, 316 Mo. 
668—State ex reL Orr v. Latshaw, 
337 S.W. 770, 291 Mo. 692. 

16 C.J. p 1078 note 37. 


DisoretiozL of couzt 

Granting or refusal of original 
writ of prohibitlon is discretionary 
with an appellate court.—State ex 
reL City of St. I^uis v. Sartorius, 102 
S.W.2d 890, 340 Mo. 832. 

BxOlxuElv» juxlsdictioxi 

The supreme court rather than the 
court of appeals has jurisdiction un¬ 
der the constitution of a writ of pro- 
hibition in cases where the supreme 
court would have exclusive appellate 
Jurisdiction under the constitutional 
provisions.—State ex reL Ghan v. 
Gldeon, Mo.App.. 119 S.W.2d 89. 

38. Mo.—State ex inf. McKittrick v. 
Wymore, 119 S.W.2d 941, 119 AL. 
B. 710. 

15 C.J. p 1078 note 38. 

Pluflings of fact by commissloner 
A special commissioner”s findings 
of fact are not binding on the su- 
! preme court in an original proceed- 
Ing, but are persuasive.—^In re Par- 
kinson, Mo., 128 S.W.2d 1023, 

39. Mo.—State ex reL Douglas v. 
Tune, 200 S.W. 1062, 273 Mo. 255. 

40. Mo.—State ex reL General Mo¬ 
tors Acceptance Corporation v. 
Brown, 48 S.W.2d 857, 330 Mo. 
220 . 

41. Mo.—State ex rei. Hurst Auto¬ 
matic Swltch & Signal Co. v. 
Wurdemann, 250 S.W. 46. 

Ahstxacts of record 

(1) Supreme court rules requlring 
abstracts of record apply to original 
proceedlngs In supreme court as well 
as to cases coming to supreme court 
by appeal.—State ex rei. Dilliner v. 
Cummins, 92 S.W.2d 605, 338 Mo. 609. 

(2) An altemative writ in original 
mandamus proceedingr should be ab- 
stracted, but fallure to abstract it 
does not require dlsmissal where re¬ 
spondentes pleading, which is prop- 
erly abstracted, fumishes court €dl 
facts which an abstract of alteraa- 
Uve writ would have given.—State 
ex reL Dilliner v. Cummins, supra, 

(3) So too a motion to quash pre- 
limlnary writ and to dismiss petition 
for writ of prohibition on ground 
that abstract and brief do not com- 
ply with supreme court rules would 
be denied where question for deci- 
sion was reasonably well presented 
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in the brief, although abstract dld 
not contain all that it should.—State 
ex rei. Hannigan v. Kirkwood, 114 
S.W.2d 1026, 342 Mo. 242. 

(4) Where the rule of court fixes 
the penalty at dlsmissal of proceed¬ 
lngs for failure to serve a printed 
abstract of record, a respondent is 
not entitled to Judgment for relator's 
failure.—State ex rei. Gentry v. Bray, 
20 S.W.2d 66, 323 Mo. 562. 

Waiver of delay 

Belators, by obtaining leave to file 
reply brief after h#»aring. waived 
right to complain of delayed answer- 
ing brief.—State ex rei. Bensberg v. 
Hartmann, 19 S.W.2d 637. 323 Mo. 
171. 

42;. Mo.—Gantt v. Brown, 149 S.W. 
644, 244 Mo. 271, Ann.Caal913D 
1283. 

43. Mo.—State ex reL Evans v. 
Broaddus. 149 S.W. 473, 246 Mo. 
123—State ex reL Lindsay v. Kan¬ 
sas City, 20 S.W.2d 7, 226 Mo.App. 
139, certiorari quashed State ex 
reL Kansas City v. Trimble, 20 S. 
W.2d 17, 322 Mo. 360, prohibitlon 
denied 20 S.W.2d 20, second case, 
322 Mo. 368. 

15 C.J. p 1078 note 89. 

Boqulzing record to be mat up 
Supreme court, in interest of unl- 
formity of decisions, may, in exerclse 
of supervising control, require rec¬ 
ord of cause declded by court of ap¬ 
peals to be sent up.—State ex rei. 
Union Biscuit Ce. v. Becker, 293 S. 
W. 783, 316 Mo. 865, certiorari quash- 
Ing Spina v. Union Biscuit Co., App., 
273 S.W. 428. 

44, Mo.—State ex reL Kansas City 
Light & Power Co. v. Trimble, 258 
S.W. 696, 303 Mo. 284. 

lEaiidaanns to determine oase 
The supreme court may by man¬ 
damus compel a court of appeals to 
hear and determine a case withln its 
Jurisdiction. 

U.S.—Miller v. Kansas City Light & 
Power Co., C.C.AMo., 13 F.2d 723. 
Mo.—State ex reL Midwest Plpe & 
Supply Co. V. Haid, 52 S.W.2d 183, 
330 Mo. 1093—State ex reL Wal- 
lace State Bank v. Trimble, 272 S. 
W. 72, 308 Mo. 278—State ex reL 
Kansas City Light & Power Co. v. 
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over thc courts of appeais by prohibition,^^ and 
certiorari;*® and under Constitutional Amendmcnt, 
lf584, Article VI § 6, the last previous rulinj^s of 
the supreme court nn any question of law or equity 
shall in all cases be controlling: authority in the 


courts of appeals.^7 The supreme court will on cer¬ 
tiorari quash a judgmcnt, or that part of a judg- 
ment, of a court of appeais which conflicts with 
a prior controlling decision of the supreme court, 


25S R.W. «9«. zm Mo. eSi 
—State rs r»l. Fl*'ld v. E:3j«y'.n, 

S.W. 107. 1*77 Mo. v. 

Smith. 79 S.\V. 134. 173 Mr. blS. 
45. Mo.—Ramst y v. 181 S.W. 

9C6. 2G7 Mo. 333. 

4S. Mo.—Stute ex rei. Gr/er v. Cox, 
374 S.W. .373, certiorari 

Sniith V. Gn-er. 3.77 S.W. 823, 216 
Mo.App. 153—State «^x rei. Am- 
broKe V. Trimbh*, 263 S.W. S4^. 

Mo. S39, c*‘rtiorari denled Chicago 
& A. R. Co. V. Ambrose, 45 S.Ct. 
354, 267 U.S. 598. 6!) L.Ed. 806— 
State ex rei. Byrne v. Ellison, 109 
S.W. 403, q-iashing certiorari Bymr 

V. XewB Corp., 100 S.W. 033. 105 
Mo.App. 2C3. 

16 CJ. p 1070'note 42. 

Printad abstxact of rocord 
Under a rule of the «upreine court 
of Missouri, relators, on certiorari 
to review a judgment of a court of 
appeais. are required to flle and serve 
printed abstract of record.—State ex 
rei, Paine v. Trimble, Mo.. 290 S.W. 
132, dismissing certiorari Peacock 
Productions v. Paine. 289 S.W. 341, 
221 MoJlpp. 377. 

47* Mo.—State ex reL Bymc v. Elli- 
son, 109 S.W. 403, quashing cer¬ 
tiorari Byrne v, News Corp., 190 S. 

W. 933. 195 Mo.App. 265. 

ZlscisloiL iA sam» casa 

A court of appeais Is bound by 
what the supreme court has said in 
the some case which was transferred 
by the supreme court to the court 
of appeais.—Bolin v. Sovereign Camp, 
W. O. W., App., 112 S.W.2d 682, 
tnmsferred 98 S.W.2d 681, 339 Mo. 

618. I 

Buparanio oouet dseialoa sabsc^tnaat i 
to txial i 

Zf an opinion of court of appeais 
condicted with supreme court opin¬ 
ion, fact that supreme court decision 
was rendered subsequent to trlal of 
the case in which court of appeais 
rendered its opinion would not en- 
title court of appeais opinion to 
Btand.—State ex rei. Terminal R. 
Ass'n of St. Louls v. Hostetter, 119 
S.W.2d 208, 342 Mo. 859, quashing 
certiorari Brown v. Terminal R. 
Ass^n of St. Iiouis, App., 85 S.W.2d 
226. 

Casas bsld dlstingqlsihabls on facta 
Mo.—Schroeder v. Western Union 
Telegraph Co.. App., 129 S.W.2d 
917—Walls V. Metropolitan Life 
Ins. Co.. App., 125 aw.2d 86— 
Fogle V. Equitable Life Assur. Soc. 
of U. S., App., 123 S.W.2d 696— 
Newberry v. City of St. Louis, 
App., 109 S.W.2d 876—Brake v. 


Kansas City Public Service Co., 
App.. 54 S.W.2d 427. denying re- 
heanng 41 S.W.2d 1066, 226 Mo. 
.\pp. 3C5. 

4a 5Io.—State ex rei. Massman 
Cor.al. Co. v. Shain, 130 S.W.2d 
401, quaHhing certiorari Ncleon v. 
Massman Const. Co., App., 120 S. 
W.2d 77—State fx rei. Waters v. 
Hoatetter, 126 S.W.2a 1164, quash¬ 
ing record Waters v. Hays, App.. 

115 S.W.2d 30, conforming to State 
ex rtl. Stelnbruegge v. Hostetter, 

116 S.W.2d 802, 342 Mo. 341, quash¬ 
ing Waters v. Hays, App., 103 S.W. 
2d 498, mandate conformed to. 
App., 130 S.W.2d 220—State ex rei. 
Mutual Life Ins. Co. of New York 
v. Shain, 126 S.W.2d 181—State 
ex rei. Baldwin v. Shain, 126 S.W, 
2d 41, quashing opinion Boyer v. 
Baldwin. App., 106 S.W.2d 21— 
State cx rei. Clark v. Shain, 122 S. 
W.2d 882, quashing opinion In re 
Williams, App., 113 S.W.2d 363, 
mandate conformed to, App., 128 S. 
W.2d 1098—State ex rei. Stein- 
bruegge v. Hostetter, 115 S.W.2d 
802, 342 Mo. 341, quashing Waters 

V. Hays, App., 103 S.W.2d 498, con¬ 
formed to, App., 118 S.W.2d 39, 
record quashed State ex rei. Wa¬ 
ters V. Hostetter. 126 S.W.2d 1164, 
mandate conformed to Waters v. 
Hays. App., 130 S.W.2d 220—State 
ex rei. Security Ben. Ass*n v. 
Shain, 114 S.W.2d 965, 342 Mo. 199, 
quashing Wilhelm v. Security Ben. 
Ass*n, App., 104 S.W.2d 1042, man¬ 
date conformed to 121 S.W.2d 295 
—State ex rei. Clark v. Shain, 119 
S.W.2d 971, quashing certiorari 
State ex rei. Clark v. National 
Surety Co., App., 82 S.W,2d 616, 
and In re FarkeFs Trust Estate, 
67 S.W.2d 114, 228 Mo.App. 400— 
State ex reL Hoyt v. Shain, 93 S. 

W. 2d 992, 338 Mo, 1208, quashing 
opinion in part Lampton Realty Co. 
v. Hoyt, App., 80 S.W,2d 249, con¬ 
formed to 99 S,W.2d 146, 231 Mo. 
App. 143—State ex rei. City of 
St. Charles v. Becker, 83 S.W.2d 
583, 336 Mo. 1187, modifying City 
of St. Charles v. Wabash Ry. Co., 
App., 65 S.W.2d 655—State ex rei. 
St. Louis Public Service Co. v. 
Hald, 63 S.W.2d 16, 333 Mo. 845, 
quashing certiorari Sneed v. St. 
Louis Public Service Co., App., 63 
S.W.2d 1062—State ex reL Brown 
v. Trimble, 23 S.W.2d 162, 824 Mo. 
353—State ex rei. Siegel v. Daues, 
300 S.W. 272, quashing Siegel v. 
Wells, App., 287 S.W. 776—State 
ex reL American Car &. Foundry 
Co. V. Daues, 282 S.W. 389, 313 Mo. 
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' 681, quashing certiorari Cobb v. 

American Car & Foundry Co., App., 
270 S.W. 398—State ex reL Con¬ 
tinental Life Ins. Co., of Kansas 
City V. Allcn, 262 S.W. 43, 303 
Mo. 608, modifying Brabhand v, 
Pioneer Life Ins. Co. of America» 
App., 263 S.W. 786—State ex rei. 
Clayton v. Bland, 266 S.W. 757, 301 
Mo. 131, quashing Van Hofften v. 
Clayton, App., 246 S.W. 964—State 
ex rei. Missouri State Life Ins. Co. 
v. Allen, 243 S.W. 839. 296 Mo. 
307—^Pord v. Ellison, 230 S.W. 637, 
287 Mo. 683—State ex rei. Stetina 
V. Reynolds, 227 S.W. 47, 286 Mo. 
120, quashing record Stetina v. 
Bergstein, 221 S.W, 420, 204 Mo. 
App. 366—State ex reL Pepor v. 
Reynolds, 226 S.W. 550, 286 Mo. 
126, quashing record Peper v. Bell, 
218 S.W. 438, 283 Mo. 126, con- 
lormed to Peper v. Bell, App., 229 
S.W. 1111—State ex rei. Arei v. 
Parrington, 197 S.W. 913—State ex 
reL Arei v. Parrington, 197 S.W. 
912, 272 Mo. 157, quashing cer¬ 
tiorari Arei V. First Nat. Bank, 
190 S.W. 78, 196 Mo.App. 165— 
State ex rei. Crockett v. Ellison, 
196 S.W. 1140, 271 Mo. 416, quash¬ 
ing Bx parte Crockett, 190 S.W. 81, 
195 Mo.App. 64—State ex rei. Hays 

V. Robertson, 196 S.v/. 1132, 271 
Mo. 475, quashing Mergenthaler 
Linotype Co. v. Hays, App., 181 S. 

W. 1183, and conformed to 202 S. 
W. 300, error dismissed Mergan- 
thaler Linotype Co. v. Davis, 40 
S.Ct. 133, 257 U.S. 256, 64 L.Ed. 
256—State v. Ellison, 176 S.W. 11. 

Conxt of appeais excsedlng Juilsdic- 
tion. 

Court of appeais in reachlng its 
conclusion exceeds its Jurlsdiction if 
announcing any rule or princlple of 
law conflioting with controlling de¬ 
cision of supreme court.—State cx 
rei. American Car & Foundry Co. v. 
Daues, 282 S.W. 389, 313 Mo. 681, 
quashing certiorari cobb v. American 
Car & Foundry Co., App., 270 S.W. 
898. 

ICast confllct with last prevloiLS roL 
Ing 

On certiorari seeking to have 
quashed Judgment of court of ap¬ 
peais on ground that it conflicts 
with supreme court declsions, the 
question is not whether a confllct 
exists as to a particular decision, 
but as to whether one exists with 
reference to the last previous ruling 
of the supreme court.—State ex reL 
Henry v. Allen, Mo., 263 S.W. 190, 
quashing certiorari State v. Henry. 
App., 256 S.W. 523. 
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Duty of supreme court to quash 
Aithough the court of appeals Is 
obliged to follow the last ruling of 
the supreme court, the supreme court 
Is not requlred. under constitution, 
to quash opinlon of court of appeals 
correctly declaring law, although in 
conflict with erroneous decision of 
supreme court.—State ex rei. Wood- 
son V- Trimble, Mo., 287 S.W. 626. 
duashing certiorari Woodson v. Leo- 
Grunwald Vlnegar Co., 272 S.W. 1084. 
220 Mo.App. 831. 

Assigument of errors 
Assignment of errors has no place 
in orlglnal proceedlng by certiorari 
to quash opinlon and Judgment of 
court of appeals as in conflict with 
supreme court opinion.—State ex reL 
Security Mut. Life Ins. Co. v. Allen, 
267 S.W. 379, 306 Mo. 607. quashing 
certiorari Howell v. Security Mut. 
Life Ins. Co.. App.. 263 S.W. 411. 
Necessity for dlsonssion lu oonrt of 
appeals 

Where court of appeals* disposition 
necessarily Involves holdlng in con¬ 
flict with supreme court*s decisions 
establishing rule, it is immaterial 
that rule was not dlscussed.—State 
ex rei. Gordon v. Trimble, 300 S.W. 
475, 318 Mo. 341. 

AU confllcts detoxmlned 
On certiorari, ali conflicts between 
decision of court of appeals and de¬ 
cisions of supreme court should be 
determined whether suggested by 
relator or respondent, or discovered 
by the court.—State ex reL Shawhan 
V. Elllson, 200 S.W. 1042, 273 Mo. 
218, quashing certiorari Shawhan v. 
Shawhan Distillery Co., 197 S.W. 369, 
195 Mo.App. 445. 

UeoisloxLS held lu conflict with coa^ 
troUlniT dedsiou 

Mo.—State ex rei. Massman Const-j 
Co. v. Shain. 130 S.W.2d 491, quash- 
ing certiorari Nelson v. Massman 
Const Co., App.. 120 S.W.2d 77— 
State ex rei. Sterling v. Shain, 129 
S.W.2d 1048, quashing opinion An- 
derson Motor Co, v. Sterling, App., 
121 S.W.2d 275—State ex reL Banks 

V. Hostetter. 128 S.W.2d 1022. 
quashing in part Day v. Banks, 
App., 102 S.W.2d 965—State ex rei. 
Prudential Ins. Co. of America v. 
Shain, 127 S.W.2d 675, quashing 
Gasperino v. Prudential Ins. Co. of 
America, App., 107 S.W.2d 819— 
State ex rei. Brosnahan v. Shain, 
126 S.W.2d 1193, quashing opinion 
Powell V, Brosnahan, App., 116 S. 

W. 2d 140—^State ex reL Melbourne 
Hotel Co. V. Hostetter, 126 S.W.2d 
1189, quashing opinlon Caldwell v. 
Melbourne Hotel Co., App., 116 S. 
W.2d 232—State ex rei. Mutual 
Life Ins. Co. of New York v. Shain, 
126 S.W.2d 181—State ex reL 
Adams v. Allen. 125 S.W.2d 854, 
quashing jrecord Adams v. Ohlo 
Nat Life Ius. Co.. 106 S.W.2d 64, 
231 MOwA^pp. 881—State ex reL 


Banks v. Hostetter. 125 S.\V.2d 835, 
quashing opinion in part Day v. 
Banks, App.. 102 S.W.2d 946—State 
ex rei. City of Jefferson v. Shain. 
124 S.W.2d 1194, quashing in part 
Bornhoft v. City of Jelferson, App., 
118 S.W.2d 93—State ex rei. Gris- 
ham V. Allen. 124 S.\V.2d 1080, 
quashing opinion Grisham v. Pree- 
wald, 95 S.W.2d 349, 230 Mo.App. 
1203, and mandate conformed to, 
App., 130 S.W.2d 653—State ex rei. 
Metropolitan Life Ins. Co. v. Shain. 
121 S.\V.2d 789, quashing certiorari i 
Bailcy v. Metropolitan Life Ins. i 
Co., App., 115 S.W.2d 151—State ex 
reL Prudential Ins. Co. of America 

V. Shain, 119 S.W.2d 309, 342 Mo. 
1049, quashing Eagan v. Pruden¬ 
tial Ins. Co. of America, App., 107 
S.W.2d 133—State ex reL Trading 
Post Co. V. Shain, 116 S.W.2d 99, 
342 Mo. 688, quashing Stanflll v. 
Trading Post Co., App., 106 S.W.2d 
952—State ex reL and to Use of 
Heuring v. Allen, 112 S.W.2a 843, 
342 Mo. 81, quashing opinlon and 
rccord Heuring v. C 2 ntral States 
Life Ins. Co. of St Louis, 87 S. 

W. 2d 661, 230 Mo.App. 42—State 
ex rei. Golloday v. Shain, 110 S. 
W.2d 719, 341 Mo. 889, quashing 
Meyers v. Golloday, App., 104 S.W. 
2d 1007—State ex reL Randall v. 
Shain, 108 S.W.2d 122, 341 Mo. 201 
—State ex rei. Gneckow v. Hostet¬ 
ter, 105 S.W.2d 928, 340 Mo. 1177, 
quashing Gnekow v. Metropolitan 
Life Ins. Co., App., 99 S.W.2d 126, 
reversed on other grounds 108 S. 
W.2d 621—State ex rei. Eansas 
City Southern Ry. Co. v. Shain, 105 
S.W.2d 915, 340 Mo. 1195, quash¬ 
ing Adams v. Kansas City South¬ 
ern Ry. Co.. App,, 83 S.W.2i 913 
—State ex reL State Highway 
Commission of Missouri v. Shain, 
102 S.W.2d 666, 340 Mo. 802, quash- 
ing record and remanding cause 
State ex reL State Highway Com- 
mission v. Lindley, App., 96 S.'W’.2d 
1065. mandate conformed to 113 S. 
W.2d 132—State ex reL S. S. 
Eresge Co. v. Shain, 101 S.W.2d 
14, 340 Mo. 145—State ex rei. Mu¬ 
tual Life Ins. Co. of Baltimore v. 
Shain, 98 S.W.2d 690, 339 Mo. 621, 
conformed to, App., 106 S.W.2d 
994 —State ex reL Order of United 
Commercial Travelers of America 
V. Shain, 98 S.W.2d 597, 339 Mo. 
903—State ex rei. Hoyt v. Shain, 
93 S.W.2d 992, 338 Mo. 1208, quash¬ 
ing opinion in part Lampton Real-i 
ty Co. V. Hoyt, App., 80 S.W.2d 
249, conformed to 99 S.W.2d 145, 
231 Mo.App. 143—State ex rei. 
Chicago, R. I. & P. Ry. Co. v. 
Shain, 89 S.W.2d 654, 338 Mo. 217 
—State ex reL People*s Motorbus 
Co. of St. Louis V. Becker, 87 S.W. 
2d 433, 337 Mo. 1002, conformed to, 
App., 97 S.W.2d 847—State ex rei. 
Pidelity & Deposit Co. of Maryland 
V. Allen, 85 S.W.2d 455, quashing 
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Naylor Si>**clal Road Dist. of Rip- 
ley County v. Pidelity 8c Deposit 
Co.. App., 75 S.W.2d 436 —State ex 
rei. City of St. Charles v. Becker, 
83 S.W.2d 583, 336 Mo. 1187, mod- 
Ifymg City of St. Charles v. Wa- 
bash Ry. Co., App., 65 S.W.2d 665 
—State vx reL State Highway 
Commission v. Cox, 77 S.W.2d 116, 
336 Mo. 271, quashing State ex reL 
State Highway Commission v. 
Preehold Inv. Co., S2 S.W.2d 577, 
227 Mo.App. 335—State ex rei. 
Continental Ins. Co. of City of 
New York v. Becker, 77 S.\V 2d 
100, 336 Mo. 59, quashing Weiss v. 
Continental Ins. Co., App., 61 S.W. 
2d 392—State ex reL Isaac.*?on v. 
Trimble, 72 S.W.2d 111. 335 Mo. 
213, quashing in part isaaeson v. 
Van Gundy, App., 48 S.W.2d 208' 
—State ex rei. Mutual Benefit, 
Health & Accident Ass*n v. Trim¬ 
ble, es S.W.2d 685, 334 Mo, 920 
—State ex rei. Metropolitan Life 
Ins. Co. v. Shain, 66 S.W.2d 871, 
334 Mo. 3S5—State ex rei. Talbott 
v. Shain, 66 S.W.2d 8«6. 334 Mo. 
617—State ex reL Horspool v. 
Hald, 65 S.W.2d 923, quashing 
Porsythe v. Horspool, App., 49 S. 
W.2d 687, conforming to State ex 
reL Horspool v. Hald, 40 S.W.2d 
611, 328 Mo. 327—State ex rei. 
Ebert v. Trimble. 63 S.W.2d 83. 333 
Mo. 711, quashing Ebert v, A. J. 
Kasper Co., Ai>i>>i ^2 S.W.2d 653 
—State ex reL Berberlch v. Hald, 
64 S.W.2d 667, quashing Qulnn v. 
Berberlch, App., 61 S.W.2d 163— 
State ex rei. Shartel v. Trimble, 63 
S.W.2d 37, 333 Mo. 888—State ex 
reL Sears, Roebuck & Co. v. Haid, 
60 S.W.2d 41. quashing Cook v. 
Sears, Roebuck & Co., App., 51 S. 
■W.2d 134, followed in State ex reL 
Sears, Roebuck & Co. v. Haid, 60 
S.’W.2d 43, quashing Wells v. Sears, 
Roebuck & Co., App., 51 S.W.2d 136 
—State ex rei. Weddle v. Trimble, 
62 S.W.2d 864, 331 Mo. 1, quash ng 
opinion Weddle v. St. Joseph Ry., 
Light. Heat & Power Co., App., 47 
S.W.2d 1098—State ex reL Hay- 
ward V. Haid, 51 S.W.2d 79, 330 
Mo. 686, quashing Hayward v. 
Ham, App., 29 S.W.2d 243—State 
ex rei. American Asphalt Roof 
Corporation v. Trimble, 44 S.W.2d 
1103, 329 Mo. 495—State ex reL 
Gilday v, Trimble, 44 S.W.2d 67, 
quashing record Gilday v. Smith 
Bros., App., 32 S.W.2d 118, and 
conformed to 50 S,W.2d 191, 226 
Mo.App. 1246—State ex reL Robin- 
son V. Trimble, 43 S.W,2d 1044, 329 
Mo. 77—State ex rei. E3tes v. 
Trimble, 43 S.W.2d 1040, 329 Mo. 
16—State ex rei. Cunnlngham v. 
Haid, 40 S.W.2d 1048, quashing 
Cunnlngham v. Pranke, App., 18 
S.W.2d 106—State ex reL Horspool 
V. Hald. 40 S.W.2d 611, 328 Mo. 
827, conformed to Forsythe v. 
Horspool, App., 49 S.W.2d 687, 
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quashed 65 S.W.Sd 923» 334 Mo. 
196—State ex rei. Ward v, Trim- 
ble, 39 S.W.2d 372» 327 Mo. 773, 
quashing opinlon Ward v. Western 
Union Telegraph Co., 22 S.W.2d 
81» 224 Mo.App. 16, affirmed 46 S. 
W.2d 268. 226 Mo.App. 752—State 
ex rei. Mills Lumbi-r Co. v. Trim- 
ble» 39 S.W.2d 3.55, 327 Mo. 899— 
State ex rei. Stevens v. Arnold. 30 
S.W.2d 1016» 326 Mo. 32—State ex 
rei. Percy v. Cox. 30 S.W.2d 46, 325 
Mo. 938» quashingr opinion Hock 
Island Plow Co. v. Perry» 20 S.W. 
2d 956» 224 Mo.App. 639—State ex 
reL Tonnar v. Bland, 25 S.W.2d 462, 
324 Ma 987—State ex rei. Wells v. 
Haid, 25 S.W.2d 92, 324 Mo. 759, 
quashins opinion Schweig v. 'Wells, 
App.» 16 S.W.2d 684, followed in En- 
gel V. Wells, 16 S,W.2d 687—State 
ex rei. Union Pac. R. Co. v. Bland, 
28 aW.2d 1029, 324 Mo. 601— 
State ex rei. Vesper-Bulck Auto¬ 
mobile Co. ▼. Daues, 19 S.W.2d 
700» 323 Mo. 3S8» 67 A.XuR. 157, 
quashing part ot opinion lAnham 
V, Vesper-Bulck Automobile Co., 
App.. 8 S.W.2d 995—State'ex ret 
Trachsel Motor Car Co. v. Trim- 
ble» 18 S.W.2d 889. 322 Mo. 1077— 
State ex reL Kroger Grocery & 
Baklng Co. v. Haid, 18 S.W.2d 478» 
323. Mo. 9, quaahing opinion Sim-i 
mons V. Kroger Grocery & Baking 
Co., App,, 6 S.W.2d 1023—State exi 
reL Northwestern Nat. Ins. Co. v. 
Trimble, 18 S.W.2d 21. 322 Mo. 
1236, quashing opinion in part 
Hoffman y. Northwestern Nat. Ins- 
Co.» App., 88 S.W.2d 730—State ex 
rei. and to Use of Brancato v. 
Trimble, 18 S.W.2d 4. 322 Mo. 318— 
State ex rei. and to Use of Gagne- 
pain V. Uaues, 15 S.W.2d 815, 322 Mo. 
376, quashing Gagnepain v. Uevee 
Dist. No. l of Perry County, App., 
7 S.W.2d 285, followed In Rozier v. 
I^vee Dist. No. 1 of Perry Coun- 
ty, App., 7 S.W.2d 288, reversed 
on other grounds, 28 S.W.2d 1116, 
second case, oonformed to Gagne- 
pain V. Levee Dist. No. 1 of Perry 
County, Mo., 28 S.W.2d 1116, lirat 
case—State ex reL Fleming v. 
Bland, 15 S.W.2d 798, 322 Mo. 565 
—State ex reL Dean v. Daues, 14 
S.W.2d 990, 321 Mo. 1126, quashing 
opinion Dean v. Dean, App., 1 S. 
'W.2d 235, and opinion conformed 
to 15 S.W.2d 1116—State ex reL 
Commonwealth Casualty Co. v. 
Cox. 14 S.W.2d $00, 322 Mo. 38. 
quashing opinion Lusk v. Conunon- 
weelth Casualty Co., App., 4 S.W. 
2d 497—State ex reL City of Maeon 
V, Trimble, 12 S.W.2d 727, 321 Mo. 
871, quashing opinion Downey v. 
City of Maeon, 6 S.W.2d 63, 223 
Mo.App. 845—State ex reL Levine 
V. Trimble, 8' aw.2d 927, 320 Mo. 
526—State ex rei. Barber v. Daues, 

6 aW. 898, oonfonned to Barber v. 
American Car & Foundry Oo., App., 
14 aw.2d 478—State ex reL Hop- 


fcins ▼. Daues. 6 S.W.2d 893, 319 
Mo. 733, quashing opinion Hopkins 

V. American Car & Foundry Co., 
App., 295 S.W. 841—State ex rei. 
Uand V. Trimble, 2 S.W.2d 616, 318 
Mo. 963—State ex reL Mlssouri 
State Highway Board. to Use of 
Prrdonla Portland Cernent Co. v. 
Cox, 1 S.W.2d 787, 318 Mo. 387, 
quashing Mlssouri State Highway 
Board for Use and Benefit of 
Fredonia Portland Cernent Co. v. 
Southern Surety Co.. App., 290 S. 

W. 652—State ex reL R. B. Funsten 
Co. V. Becker, 1 S.W.2d 103, quash¬ 
ing opinion Unlversal Paper Prod-i 
ucts Co. V. R. B. Funsten Co., App., 
285 S.W. 516, conformed to 6 S.W. 
2d 1020—State ex rei. Security Ins. 
Co. V. Trimble, 300 S.W. 812, 318 
Mo. 173—State ex rei. Gordon v. 
Trimble. 300 S.W. 475. 318 Mo. 
341—State ex rei. Zorn v. Cox, 
298 S.W. 837. 318 Mo. 112, quashing 
Aldridge v. Zorn. App., 287 S.W. 
660—State ex reL Kansas City v. 
Trimble, 298 S.W. 833, 317 Mo. 
1209, quashing opinion State ex rei. 
Lfinday v. Kansas City, App.. 20 S. 
W.2d 1, and followed in State ex 
rei. Kansas City v. Trimble, Sup., 
298 S.W. 835, quashing opinion 
State ex rei. Ross v. Kansas City, 
App., 20 S.W.2d 16, first case. Fol¬ 
lowed in State ex rei. Kansas City 

V. Trimble, Sup., 298 S.W. 836, 
quashing opinion State ex reL 
Young y. Kansas City, App., 20 S. 

W. 2d 11, first case, and State ex rei. 
Gough V. Kansas City, 20 S.W.2d 
14. Followed in State ex rei. 
Kansas City v. Trimble, Sup., 298 
S.W, 837» quashing opinion State 
ex reL Neyhart v. Kansas City, 
App., 20 S.W.2d Instate ex rei. 
AUen V. Trimble, 297 S.W. 378, 317 
Ma 751, quashing record Allen v. 
Best, 279 S.W. 728. 220 Mo.App. 
1041—State ex rei. Johnson v. 
Arnold, 297 S.W. 59, 317 Mo. 858 
—State ex reL Union Blscuit Co. 

V. Becker, 293 S.W. 783, 316 Mo. 
865, certiorari quashing record and 
judgment Spina y. Union Biscult 
Co., App., 273 S-^W, 428—State ex 
rei. McSweeney v. Cox, 289 S.W. 
869, 315 Mo. 1332, quashing record 
City of Aurora v. McSweeney, App., 
283 S.W, 720—State ex reL Rob- 
erts V. Trimble, 289 S.W. 796, 316 
Mo. 354—State ex rei. American 
Car & Foundry Co. v. Danes» 288 
8.W. 13, 315 Mo. 1229» quashing 
Harrison y. American Car & 
Foundry Co., App., 280 S.W. 60, 
reversed on other grounds Harri¬ 
son V. American Car & Foundry 
Co.. 296 S.W. 214—State ex reL 
John Hancock Mut. Life Ins. Co. 
of Boston, Mass.» v. Allen, 282 S. 

W. 46, 313 Mo. 384» quashing opin¬ 
ion Mueller v. John Hancock Mut. 
Life In& Co., App., 261 S.W. 709 
—State ex reL Mountain Orove 
Creaxnery, loe A Electric Co. v. 
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Cox. 28« S.W. 868. 816 Mo. «19, 
quashing opinion in part Vaughn 

V. Mountain Grove Creamery, Ice 
& Electric Co., App., 275 S.W. 592 
—State ex rei. Wabash Ry. Co. v. 
Bland. 281 S.W. 690, 313 Mo. 246 
—State ex rei. Burton v. Allen, 278 
S.W. 772, quashing opinion in part, 
Burton v. Newark Flre Ins. Co., 
App., 263 S.W. 639, conformed to, 
App., 284 S.W. 865—State ex rei. 
Metropolitan Life Ins. Co. v. Al¬ 
len. 276 S.W. 877, 310 Mo. 378, 
quashing record Simpson v. Met¬ 
ropolitan Life Ins. Co., App., 263 S. 

W, 521, in which judgment was 
reversed, App., 282 S.W. 454—State 
ex rei. Boevlng v. Cox, 276 S.W. 
869, 310 Mo. 367, quashing opin¬ 
ion Petty V. Boeving, 264 S.W. 66, 
216 Mo.App. 271—State ex reL 
Fogel Const. Co. v. Trimble, 274 S. 
W. 1028, 310 Mo. 248, quashing 
opinion Poynter v. Fogel Const 
Co., App., 265 S.W. 841—State ex 
rei. Fabrico v. Tnmble, 274 S,W. 
712, 809 Mo. 415—State ex reL 
Scott V. Trimble, 272 S.W. 66, 308 
Mo. 123, quashing record State ex 
rei. and to Use of Clinkscales v. 
Scott, 261 S.W. 680, 216 Mo.App. 
114—State ex reL Mlssouri Gas & 
Electric Service Co. v. Trimble, 
271 S.W. 43, 307 Mo. 536—State ex 
reL North British & Mercantlle Ins. 
Co. V. Cox. 270 S.W. 113, 307 Mo. 
194, quashing opinion in part Ro- 
zell V. North British A Mercantile 
Ins. Co., 257 S.W. 520, 216 Mo.App. 
168—State ex rei. Connecticut Flre 
Ins. Co. of Hartford, Conn., v. 
Cox, 268 S.W. 87, 306 Mo. 637, 37 
A.L.R. 1456, quashing record How- 
ell V. Connecticut Flre Ins. Co., 
267 S.W. 178, 215 Mo,App. 386— 
State ex rei. Western Automobile 
Ins. Co. V. Trimble. 249 S.W. 902, 
297 Mo. 669—State ex reL Citlzens' 
Bank of Warrenton v. Allen, 247 
S.W. 411, 296 Mo. 636, quashing 
Koelling V. Cltizens' Bank of War¬ 
renton, App., 237 S.W. 176, opinion 
conformed to, App., 249 S.W. 1118 
and Stadtman v. Citizens' Bank of 
Warrenton, 249 S.W. 1119—State ex 
reL National Council of Knlghts 
and Ladles of Security v. Trimble, 
239 S.W. 467, 292 Mo. 371—State 
ex rei. Brotherhood of American 
Yeoman v, Reynolds, 229 S.W. 1067, 
287 Mo. 169, reversing Wilson v. 
Brotherhood of American Yeomen, 
App., 223 S.W. 992—State ex reL 
Van HafCten v. Ellison, 226 S.W. 
559, 285 Mo. 301, 12 A.L.R. 1157, 
quashing record Williams v. Van 
Deusen, 219 S.W. 395, 203 Mo.App. 
162—State ex rei. Boatmen’s Bank 
V. Reynolds, 218 S.W. 387, 281 Mo. 
1, quashing record Boatmen’s Bank 

V. Semple Place Realty Co., 213 S. 

W. 900, 202 MoJLpp. 57—State ex 
reL Cruzen v. Ellison, 211 S.W. 
880, 278 Mo. 199, reversing Robln- 
son V. Cruzen, Aj>p., 202 S.W. 449 
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unlcss the supreme court is of the opinion that the only for thc purpose of maintaining uniformity in 
decision by the court of appeals correctly States the opinions and harniony in the and it will 
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cntertains certiorari to review a decision of a court cision;5i the fact that the supreme court is of the 

of appeals in cases within the latter's jurisdiction opinion that the decision is erroneous is not grounds 


_State ex rei. Bankers' Life Co. 

of Des Molnes, lowa, v. Reynolds, 
208 S.W. 618, 277 Mo. 14. 

49 , Mo.—State ex rei. Mills v. Al- 
len, 128 S.W.2d 1040, quashingr cer¬ 
tiorari Mills V. Carthage Marble 
Corporation, 102 S.W.2d 769, 231 
Mo.App. 334. 

Sa Mo.—State ex rei. Mills v. Al- 
len, supra—State ex rei. Banks v. 
Hostetter, 126 S.W.2d 835, Quash- 
Ing opinion in part Day v. Banks, 
App., 102 S.W.2d 946—State ex reL 
Missouri-Kansas-Texas R, Co. v. 
Shain, 124 S.W.2d 1141, quashing 
certiorari Hamarstrom v. Missouri- 
Kansas-Texas R. Co., App., 116 S. 
W. 2 d 280, certiorari denled Mis¬ 
souri-Kansas-Texas R. R, V. Ham¬ 
arstrom, 69 S.Ct 1032. 307 U.S. 636. 
83 L.Ed. 1618—State ex rei. Met¬ 
ropolitan Life Ins. Co. v. Shain. 
121 S.W.2d 789, quashing certiorari 
Bailey v. Metropolitan Life Ins. 
Co., App.. 115 S.W.2d 151—State 
ex reL Kansas City Southern Ry. 
Co. V. Shain, 106 S.W.2d 915, 340 
Mo. 1195, quashing Adams v. Kan¬ 
sas City Southern Ry. Co., App., 
83 S.W.2d 913—State ex reL Him- 
melsbach v. Becker, 85 S.W.2d 420, 
337 Mo. 341, quashing certiorari 
Parsons v. Himmelsbach, App., 68 
S.W.2d 841—State ex reL Sllver- 
forb V. Smlth, 43 S.W.2d 1054, 
quashing certiorari Durst v. 
Townes, 81 S.W.2d 683, 224 Mo. 
App. 675—State ex reL Bull Dog 
Auto Ins. Ass’n of Chlcago v. 
Bland, 291 S.W. 499, 316 Mo. 559, 
quashing certiorari McCee v. New- 
ton Burial Park, App., 290 S.W. 
644—State, ex reL John Hancock 
Mut. Life Ins. Co. of Boston, 
Mass., V. Allen, 282 S.W. 46, 313 
Mo. 884, quashing opinion Mueller 
y. John Hancock Mut. Life Ins. 
Co., App., 261 S.W. 709—State ex 
rei. Greer v. Cox, 274 S.W. 373, 
quashing certiorari Smith v. Greer, 
257 S.W. 829, 216 Mo.App. 165— 
State ex rei. Berkshire v. Ellison, 
230 S.W. 970, 287 Mo. 664. 

51, Mo.—State ex reL Melboume 
Hotel Co. V. Hostetter, 126 S.W,2d 
1189, quashing opinion Caldwell v. 
Melboume Hotel Co., App., 116 S. 
W.2d 232—State ex reL United 
Factorles v. Hostetter, 126 S.W. 
2d 1173, quashing certiorari United 
Pactories v. Brigham, App., 117 
S.W. 2 d 662—State ex rei. Mls- 
souri-Kansas-Texas R. Co. v. 
Shain, 124 S.W.2d 1141, quashing 
certiorari Hamarstrom v. Missouri- 


Kansas-Texas R. Co., App., 116 S. 
W.2d 280, certiorari denled Mis¬ 
souri-Kansas-Texas R. R. V. Ham¬ 
arstrom, 59 S.Ct. 1032, 307 U.S. 
636, 83 L.Ed. 1518—State ex rei. 
Wors V. Hostetter, 124 S.W.2d 
1072, quashing certiorari Wors v. 
Tarlton, App., 95 SW^.Od 1199— 
State ex rei. Metropolitan Life Ina 
Co. V. Shain, 121 S.W. 2 d 789, quash¬ 
ing certiorari Bailey v. Metropoli¬ 
tan Life Ins. Co., App., 115 S.W.2d 
161—State ex reL Clark v. Shain. 
119 S.W.2d 971, quashing certiorari 
State ex rei. Clark v. National 
Surety Co., App., 82 S.W.2d 616, 
and In re Parker*s Trust Estate, 
67 S.W.2d 114, 228 Mo.App. 400— 
State ex rei. Terminal R. Ass^n of 
St. Louis V. Hostetter. 119 S.W.2d 
208, 342 Mo. 859, quashing cer¬ 
tiorari Brown v. Terminal R. 
Ass'n, of St. Louis, App., 85 S.W. 
2d 226—State ex rei. Ocean Acci¬ 
dent & Guarantee Corporation v. 
Hostetter, 108 S.W.2d 17, 341 Mo. 
488—State ex rei. Kansas City 
Southern Ry. Co. v. Shain, 105 
S.W.2d 916, 340 Mo. 1195, quash¬ 
ing Adams v. Kansas City South¬ 
ern Ry. Co., App., 83 S.W.2d 913— 
State ex rei. State Hlghway Com- 
mission of Missouri v. Shain, 102 
S.W.2d 666 , 340 Mo. 802, quashing 
record and rexnanding cause. State 
ex reL State Highway Commission 

V. Lindley, App.,‘96 S.W.2d 1066, 
mandate conformed to 113 S.W.2d 
132—State ex reL Superior Mineral 
Co. V. Hostetter, 86 S.W.2d 743, 337 
Mo. 718, denying quashal of opin¬ 
ion, Woodruff V. Superior Mineral 
Co., App., 70 S.W.2d 1104—State ex 
rei. Metropolitan Life Ins. Co. v. 
Allen, 86 S.W.2d 469, 337 Mo. 525, 
denying quashal of opinion Kane v. 
Metropolitan Life Ins. Co., 73 S. 

W. 2d 826, 228 Mo.App. 649—State 
ex reL Bly & Walker Dry Goods 
Co. V. Cox, 73 S.W.2d 743, 335 Mo. 
696, quashing certiorari Kenser v. 
Ely & Walker Dry Goods Co., 48 
S.W.2d 167, 226 Mo.App. 1016— 
State ex reL Metropolitan Life Ins. 
Co. V. Shain, 66 S.W.2d 871, 334 
Mo. 385—State ex feL Hayward 
y. Hald, 51 S.W.2d 79, 330 Mo. 
686 , quashing Hayward v. Ham. 
App., 29 SW.2d 243—State ex rei. 
Silverforb v. Smith, 43 SW.2dr 1054, 
quashing certiorari Durst v. 
Townes, 31 S.W.2d 583, 224 Mo.App. 
076 —State ex reL Aradt v. Cox, 38 
SW.2di 1079, quashing certiorari 
Amdt y. Frye, App., 20 S.W.2d 920 
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—State ex rei, Continental Life Ins. 
Co. V. Trimble, 38 S.W.2d 1017, 327 
Mo. 781—State ex rei. St. Louis- 
San Francisco Ry. Co. v. Haid, 37 S. 
W.2d 437, 327 Mo. 217, quashing 
error, Seidel v. St. Louis-San Pran- 
cisco Ry. Co., App., 18 S.W.2d 126 
—State ex rei. Strohfeld v. Cox, 
30 S.W.2d 462, 325 Mo. 901, quash¬ 
ing certiorari Meyer Milllng Co. 

V. Strohfeld. 20 S,W.2d 963, 224 Mo. 
App. 608—State ex rei. City of St. 
Charles v. Hald, 28 S.W.2d 97, 326 
Mo. 107, denying quashal of opin¬ 
ion Cregger v. City of St Charles, 
11 S.W.2d 750, 224 Mo.App. 232— 
State ex reL Weisheyer v. Haid, 26 
S.W.2d 939—State ex reL North¬ 
western Nat. Ins. Co. v. Trimble, 
20 S.W.2d 46, 323 Mo. 458, denying 
quashal of opinion and Judgment 
Luthy V. Northwestern Nat. Ins. 
Co. of Milwaukee, Wls., 20 S.W.2d 
299, 224 Mo.App. 371—State ex rei. 
Vesper-Buick Automobile Co. v. 
Daues, 19 S.W. 2 d 700, 823 Mo. 388, 
67 A.L.R. 157, quashing part of 
opinion Lanham v. Vesper-Buick 
Automobile Co., App., 6 S.W.2d 
995—State ex rei, Bull Dog Auto 
Ins. Ass'n of Chlcago y. Bland, 291 
S.W. 499, 316 Mo. 559, quashing 
certiorari McGee v. Newton Burial 
Park, App., 290 S.W. 644—State 
ex reL Roberts v. Trimble, 289 S. 

W. 796, 316 Mo. 364—State ex reL 
Kllkenny v. Daues, 289 S.W. 550, 
quashing certiorari Kllkenny v. 
Kllkenny, 279 S.W. 184, 220 Mo.’ 
App. 635—State ex reL Conant v. 
Trimble, 277 S.W. 916, 311 Mo. 
128—State ex rei. Anastas v. Al¬ 
len, 276 S.W. 382, quashing certl- 
orarL Balaurl v. Anastas, App., 
263 S.W. 458—State ex rei. Leh- 
rack V. Trimble, 274 S.W. 416, 308 
Mo. 597—State ex rei. Missouri 
Gas & Electric Service Co. v. Trim¬ 
ble, 271 S.W. 43, 307 Mo. 636— 
State ex reL Frank Adam Electric 
Co. V. Allen, 251 S.W. 917, 299 Mo. 
25, quashing certiorari Stoll y. 
Frank Adam Electric Co., 240 S.W. 
246, 213 Mo.App. 395—State ex rei. 
Chlcago, B. & Q. R. Co. v. Allen, 
246 S.W. 538, quashing certiorari 
Hatten v. Chlcago, B. & Q. R. Co.. 
App., 233 S.W. 281—State ex rei. 
Elms V. Allen, 242 S.W. 679—State 
ex reL St. Louis Brewlng Ass*n v. 
Resmolds, 226 S.W. 579, quashing 
certiorari Lampe v. St. Louis 
Brewlng Ass'n, 221 S.W. 447, 204 
Mo.App. 373—State ex reL Bush v. 
Sturgls, 221 S.W. 91, 281 Mo. 598, 
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9 A.1*.R l^lo —State fX rr*1. pHt*vr« 

V. IteynoMs. SI 4 S.W. ISl— State 
ex rcl. ajfchnni.’S* American Nat. 
BanJt V. Sturgis. SOS S.W. 4.':s, 276 
Mo. 550—State ex rei. Arei v. Far- 
rlngton, 197 S.W. 013—StaV^ ex 
rei. Arei v. Farrln^ton. 197 S.W. 
912, 272 Mo. 137, Quaahlng cer¬ 
tiorari Arei V. Firat Nat. Bank, 
190 S.\V. 7S. 195 Mo.App. 165—State 
ex rei. Crockott v. Ellieon, 196 S. 

W. 1140. 271 Mo. 416, quaahlng 
Ex parte Crockett* 190 S.W. 81, 195 
Mo.App. 54. 

16 C.J. P 1079 note 42 [bj (8)- 


Co&ptrttction. of vtatate 

(1) Supreme court cannot Inter- 
fere wlth conatructlon of a statute 
by a court of appeal» unies» the su¬ 
preme court ha» prevlously given a j 
dlff.^rent construction to the statute. | 
—State ex rei. Wors v. Hostetter. 
Mo., 124 S.W.2d 1072. quashlng cer¬ 
tiorari Wors V. Tarlton. App.. 96 S. 
W,2d 1199—State ex rcl. Clark v, 
Shain, Mo., 119 S.W.2d 971, quaah- 
4ng certiorari State ex rei. Clark v, 
National Surety Co.. App.. 82 S.W2d 
616. and In re Parker*» Trust Es- 
tate. 67 aw.2d 114. 228 Mo.App. 400 
—State ex rol. Superior Mineral Co. 
▼. Hostetter. 86 S.W.2d 743. 337 Mo. 
718, denying quashal of oplnion 
Wo^ruff V. Superior Mineral Ca, 
Aon. TO S.w,2d 1104—State ex rei. 
Arndt V. Cox. Mo.. 38 S.W.2d 1079. 
quashlng certiorari Arndt v. Frye, 
App., 20 S.W.2d 920 —State ex rei. 
Ott V. Trlmble, Mo., 28 S.W,2d 76. 
quaahirg certiorari Ott v. Stone, 29 
SkW.2d 726, 226 Mo.App. 132—State 
ex reL Frank Adam Electric Co. v. 
Allen. 251 S.W. 917. 299 Mo. 25. 
quashing certiorari Stoll v, Prank 
Adam Electric Co., 240 S.W. 245. 
299 Mo. 25. 213 Mo.App. 395 —State 
ex reL Brotherhood of American 
Teoxnan r. Reynolds. 229 S.W. 1057. 
287 Mo. 169, reversing Wilson v. 
Brotherhood of American Teomen, 
App.. 223 S.W. 992—State ex rei. 
Mechanica*-American Nat. Bank v. 
Sturgls. :0S S,W. 458. 276 Mo. 5“9— 
Majestlc Mfg. Co. ▼. Reynolds, Mo., 
186 S.W. 1072. 

(2) Where the meaning of a stat¬ 
ute is debatahlc, supreme court can¬ 
not, on certiorari, overturn construc¬ 
tion of a court of appeals merely be- 
cause it violates some general canon 
of construction recognized In su¬ 
preme court*s decisions, but where 
a statute plalnly can have only one 
meaning under canons of construc¬ 
tion established by the supreme 
court, and a court of appeals glves 
it another meaning. supreme court 
may Interfere on certiorari hecause 
the noressary effect of such errone 
ous holding is to violate such es 
tablished canons.—State ex reL 


.Wors V. Hostetter, Mo.. 124 S.W.2d 
i 1^«72, quashlng certiorari Wors v. 

! Tarlton. App., 95 S.W.2d 1199. 

(3) If the construction of a stat¬ 
ute by a court of appeals turns on 
its applieation to spLCillc facts, su¬ 
preme court must havo construed 
Atatute d.fferently with reference to 
the same or slmilar facts before it 
may interfere on certiorari.—State 
ex rcl. Wors v. Hostetter, supra. 

(4) In determining whether a de- 
clsion of court of appeals in a com- 
pcnsation case contravenes decisions 
of the supreme court. decisions from 
other States in compensation cases 
cannot be considered.—State ex rol. 
Wors V, Hostetter, supra. 


53 , Mo.—State ex rei. Mills v. Al¬ 
len. 128 S.W.2d 1040, quashing cer¬ 
tiorari Mills V. Carthage Marble 
Corporation, 102 S.W.2d 7C9. 231 
Mo.App. 834—State ex rei. Gentry 

V. Hostetter, 125 S.W.2d 72, quash¬ 
ing certiorari Roblnson v. Gentry, 
App., 106 S.W.2d 913—State cx rei. 
Wors V. Hostetter. 124 S.W.2d 
1072, quashing certlo^^ari Wors v. 
Tarlton, App.. 95 S.W.2d 1199— 
State ex reL Clark v. Shain, 119 S. 

W. 2d 971, quashing certiorari State 
ex rei. Clark v. National Surety 
Co., App.. 82 S.W.2d 616, and In re 
Parker*s Trust Estate, 67 S.W.2d 
114, 228 Mo.App. 400—State ex rei. 
State Highway Commission of 
Missouri V. Shain, 102 S.W.2d 666, 
340 Mo. 802, quashing record and 
remanding cause. State ex reL 
State Hfghway Commission v. 
Lindley, App., 96 S.W.2d 1065, man¬ 
date conformed to 113 S.W.2d 132 
—State ex reL Superior Mineral 
Co. V. Hostetter. 85 S.W.2d 743. 337 
Mo. 718, denylng quashal of opln¬ 
ion Woodruff V, Superior Mineral 
Co., App., 70 S.W.2d 1104—State 
ox rei. Continental Life Ins. Co. v. 
Trlmble. 38 S.W.2d 1017, 327 Mo. 
781 —state ex reL Welsheyer v. 
Haid, 26 S.W.2d 939—State ex reL 
Massachusetts Bonding & Insur¬ 
ance Co. V. Allen, 271 S.W. 757, 
308 Mo. 109, quashing certiorari 
Niese Grocer Co. v. Massachusetts 
Bonding & Ins. Co., App., 259 S. 
W. 952—State ex reL American 
Press V. Allen. 256 S.W. 1049 
quashlng certiorari, Stubhs v. 
American Press, App., 254 S.W. 
105—State ex reL Agricultural Ins. 
Co. of Watertown, N. Y., v. Allen, 
264 S.W. 194—State ex rei. Frank 
Adam Electric Co. v. Allen, 251 
S.W. 917, 299 Mo. 25. quashlng cer¬ 
tiorari Stoll V. Frank Adam Elec¬ 
tric Co., 240 S.W. 245, 213 Mo.App. 
395—State ex reL Chlcago, B. & 
Q. R. Co. V. Allen, 24$ S.W. 638, 
quashing certiorari Hatten v. Chi- 
cago, B. & Q. R. Co., App., 233 S. 
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W. 281—State ex rei. Jenkins v. 
Trimble, 236 S.W. 661, 291 Mo. 227, 
quashing certiorari Minteer, Wil¬ 
liams & Minteer v. Jenkins. 229 S. 
W. 402, 206 Mo.App. 642—State ex 
reL American Packing Co. v. 
Reynolds, 230 S.W. 642, 287 Mo. 
697, quashlng certiorari Heckfuss 

V. American Packing Co., App., 224 
S.W. 99—State ex rei. Common- 
wealth Trust Co. v. Reynolds. 213 
S.W. 804, 278 Mo. 695—State ex 
reL Mechanics'-American Nat 
Bank v. Sturgis, 208 S.W. 458, 276 
Mo. 659. 

53. Mo.—State ex reL Public Serv¬ 
ice Commission v. Shain, 119 S. 

W. 2d 220, 342 Mo. 867, quashing 
certiorari State ex rei. and to Use 
of Alton R. Co. V. Public Service 
Commission. App., 110 S.W.2d 1121, 
transferrcd, see Sup., 100 S.W.2d 
474 —state ex rei. American School 
of Osteopathy v. Daues. 18 S.W.2d 
487, 322 Mo. 991, quashlng cer¬ 
tiorari Noren v. American School 
of Osteopathy, 2 S.W.2d 215, 223 
Mo.App. 278, aflQrming 298 S.W. 
1061—State ex rcl. First Nat. Bank 

V. Trlmble. 287 S.W. 432, 315 Mo. 
966, quashing certiorari First Nat 
Bank of Milan v. Kibble, 273 S. 

W. 148, 221 Mo.App. 311—State ex 
reL Koch v. Farrington, 195 S.W. 
1044, quashlng certiorari Rhodes 
V. Koch, 189 S.W. 641, 195 Mo. 
App. 182—State v. Robertson, 187 
S.W. 84. 

Decisionji net lA confllot with con- 
tzoUlag dedsion 
Mo.—State ex reL St Louls Car Co. 
V. Hostetter, 131 S.W.2d 568, 
quashing certiorari Kearley v. 
St. Louls Car Co., App., 111 S.W.2d 
97 $—state ex rei. Couplin v. Hos¬ 
tetter, 129 S.W.2d 1, quashing cer¬ 
tiorari Couplin V. Couplin, App., 
121 S.W.2d 186—Stato ex reL Mills 

V. Allen, 128 S.W.2d 104(X quash¬ 
ing certiorari Mills v. Carthege 
Marble Corporation, 102 S.W.2d 
769, 231 Mo.App. 334—State ex 
rei. Ashauer v. Hostetter, 127 S. 

W. 2d 697. quashing Pier v. As¬ 
hauer, App., 102 S.W.2d 764, trans- 
ferred, see Sup., 92 S.W.2d 154— 
State ox rei. United Factories v. 
Hostotter. 126 S.W.2d 1173, quash¬ 
ing certiorari United Factories v. 
Brigham, App., 117 S.W.2d 662 
State ex rei. Gentry v. Hostetter, 
125 S.W.Id 72, quashing certiorari 
Robinson v. Gentry, App., 106 S. 
W.2d 913—State ex rei. Missouri- 
Kansas-Texas R. Co. v. Shain, 124 
S.W.2d 1141, quashing certiorari 
Hamarstrom v. Mlssouri-Kansas- 
Texas R. Co., App., 116 S.W.2d 280, 
certiorari denied Missouri-Kansas- 
Texas R, R. v. Hamarstrom, 69 S. 
Ct. 1032. 307 U.S. 636, 83 L.Ed, 
1618—State ex reL Kansas City 
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Public Service Co. v. Shain, 124 
S.W.2d 1097, auashing certiorari 
King V. Kansas City Public Serx'- 
ice Co., App., 91 S.W.2d 89—State 
ex rei. Wors v. Hostetter, 124 S. 
W.2d 1072, quashing certiorari 
Wors V. Tarlton, App., 95 S.W.2d 
1199 —State ex rei. Pryor v. Ander- 
son, 123 S.W.2d 181, quashing man¬ 
damus, App., 112 S.W.2d 857— 
State ex rei. Brotherhood of Lo- 
comotive Piromen and Englnemen 
V. Shain, 123 S.W.2d 1, quashing 
certiorari Roberson v. Brotherhood 
of Locomotive Flremen and En- 
ginemen, App., 114 S.W.2d 136— 
State ex rei. and to Use of Reeves 

V. Shain. 122 S.W.2d 886, quaah- 
Ing certiorari Mulanix v. Reeves, 
App., 112 S.W.2d 100—State ex rei. 
Clark V. Shain. 119 S.W.2d 971, 
quashing certiorari State ex rei. 
Clark V. National Surety Co., App., 
82 S.W.2d 616, and In re Parker*s 
Trust Estate, 67 S.W.2d 114, 228 
Mo.App. 400—State ex rei. Ben 
Hur Life Ass’n v. Shain, 119 S.W. 
2d 236, 342 Mo. 928. quashing cer¬ 
tiorari Helm V. Ben Hur Life 
Ass’n, App., 107 S.W.2d 844—State 
ex rei. Terminal R. Ass'n of St. 
Louis V. Hostetter, 119 S.W.2d 208, 
342 Mo. 859, quashing certiorari 
Brown v. Terminal R. Aas’n of St. 
Louis, App., 85 S.W.2d 226—State 
ex rei. Washington Pldelity Nat. 
Ins. Co. V. Hostetter. 117 S.W.2d 
1083, 342 Mo. 843, quashing cer¬ 
tiorari Hali V. Washington Pidelity 
Nat Ins. Co., App., 105 S.W.2d 
970—State ex rei. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 361, 
841 Mo. 733, quashing certiorari 
Lyons v. St. Joseph Belt Ry. Co., 
App., 84 S.W.2d 933—State ex rei. 
Ocean Accident & Guarantee Cor¬ 
poration V. Hostetter, 108 S.W.2d 
17, 341 Mo. 488—State ex rei. Gov- 
ro V. Hostetter. 107 S.W.2d 22, 341 
Mo. 262—State ex rei. F. T. 0'Dell 
Const Co. V. Hostetter, 104 S.W. 
2d 671» 340 Mo. 1155. quashing 
certiorari Buhrkuhl v. P. T. 0'Dell 
Const Co., App., 95 S.W.2d 843— 
State ex rei. Kinealy v. Hostetter, 
104 S.W.2d 303, 340 Mo. 966, quash¬ 
ing certiorari In re Plynn^s Estate, 
App., 95 S.W.2d 1208, transferred, 
see 92 S.W.2d 671, 838 Mo. 622— 
State ex rei. Thym v. Shain, 104 S. 

W. 2d 237, 340 Mo. 927, quashing 
certiorari Drake v. Thym, 97 S. 
W.2d 128, 231 Mo.App. 383—State 
ex rei. Sirkin & Needles Moving 
Co. V. Hostetter, 101 S.W.2d 50, 
840 Mo. 211—State ex rei. Tunget 
V. Shain, 101 S.W.2d 1, 340 Mo. 
434—State ex rei. Missouri Elec¬ 
tric Power Co. v. Allen, 100 S.W. 
2d 868, 340 Mo. 44—State ex rei. 
Metropolitan Life Ins. Co. v, Al¬ 
len, 100 S.W.2d 487, 339 Mo. 1156, 
quashing certiorari Toung v. Met¬ 
ropolitan Life Ins. Co., 84 S.W.2d 
1066, 229 Mo.App. 823—State ex 


rei. Metropolitan Life Ins. Co. v. 
Hostetter, 92 S.\V.2d 122. 338 Mo. 
589, followed m 92 S.W.2d 126, 
which quashcd certiorari Farmer 
V. Metropolitan Life Ins. Co., 85 
S.W.2d 235, 230 Mo.App. 80, and 
quashing certiorari Moss v. Metro¬ 
politan Life Ins. Co., 84 S.W.2d 
395, 230 Mo.App. 70—State ex rei. 
Electric Household Stores v. Hos¬ 
tetter, 89 S,W.2d 28, 33S Mo. 79, 
quashing certiorari Camcron v. 
Electric Household Stores, 78 S.W. 
2d 548. 231 Mo.App. 889—State ex 
rcl. Kansas City Life Ins. Co. v. 
Allen. 85 S.W.2d 886, 337 Mo. 770 
—State ex rei. Superior MIneral I 
Co. V. Hostetter, 85 S.W.2d 743, 
337 Mo. 718. denying quashal of 
ojpinion Woodruff v. Superior MIn¬ 
eral Co., App., 70 S.W.2d 1104— 
State ex rei. Himmelsbach v Deck¬ 
er. 85 S.W.2d 420, 337 Mo. 341, 
quashing certioiari Parsons w 
. Himmelsbach. App., 68 S.W.2d 841 
—State er rei. Schrowang \\ Hos¬ 
tetter. 85 S.W.2d 417, 337 Mo. 622, 
denying quashal of opinion 
Schrowang v. Von Hoffman Press, 
App., 76 S.W.2d 649—State ex rei. 
Bowdon V. Allen. 85 S.W.2d 63. 
337 Mo. 260, quashing certiorari 
Bowdon V. Metropolitan Life Ins. 
Co., App., 78 S.W.2d 474—State ex 
reL Missouri Mut. Ass'n v. Allen, 
78 S.W.2d 862, 336 Mo. 362. quash¬ 
ing certiorari Maeon v. M ssouri 
Mut Ass^n, App., 60 S.W.2d 402— 
State ex rei. Clark v. Becker, 73 
S.W.2d 769, 335 Mo. 786, quash¬ 
ing certiorari Clark v. John Han¬ 
cock Mut. Life Ins. Co., 58 S.W. 
2d 484, 230 Mo.App. 693—State ex 
peL Ely & Walker Dry Goods Co, 
V. Cox, 73 S.W.2d 743, 335 Mo. 506. 
quashing certiorari Kenser v. Ely 
& Walker Dry Goods Co., 48 S.W.2d 
167, 226 Mo.App. 1016—State ex 
reL Associated Holding Co. v. 
Shain. 73 S.W.2d 391, 335 Mo, 474 
—State ex rei. Stein v. Becker, 67 
S.W.2d 755, 334 Mo. 749, quashing 
certiorari Perry v. Stein, App.. 63 
S.W.2d 296—State ex rei. and to 
Use of Hurley v, Becker, 66 S.W. 
2d 524, 334 Mo. 537, quashing cer¬ 
tiorari Hurley v. Missouri Pacific 
Transp. Co., App., 66 S.W.2d 620— 
State ex rei. St. Louis Public Serv¬ 
ice Co. V. Becker. 66 S.W.2d 141, 334 
Mo. 115, quashing certiorari Ber- 
ryman v. People*s Motorbus Co. 
of St Louis, 64 S.W.2d 747, 228 
Mo.App, 1032—State ex rei. Wil¬ 
liams V, Daues, 66 S.W.2d 137, 834 
Mo. 91, quashing certiorari Nied- 
ringhaus v. Wm, P. Niedringhaus 
Inv. Co., App., 54 S.W.2d 79, trans¬ 
ferred, see Niedringhaus v. Nied¬ 
ringhaus Inv, Co.^ 62 S.W.2d 395, 
330 Mo. 1089—State ex reL Union 
Indemnity Co. v. Shain, 66 S.W.2d 
102. 334 Mo. 153, quashing cer¬ 
tiorari Chemus v. Kennedy-Coats 
Const Co., 55 S.W.2d 744, 227 Mo. 
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App. 682—State ex rei. Kurz v. 
niand, 64 S.W.2d 6.33. 333 Mo. 941, 
quashing certiorari Kurz v. Green- 
lease Motor Car Co., App., 62 S. 
W.2d 498—State ex rei. St Louis 
Public Service Co. v. Haid, 63 S. 
W.2d 15. 323 Mo. 845, quashing 
certiorari Sneed v. St. Louis Pub¬ 
lic Service Co., App., 63 S.W.2d 
1002—State ex rei. Caraker v. 
Becker, 62 S.W.2d S99, 333 Mo. 
400—State ex rol. Probst v. Haid, 
62 S.W.2d 869, 333 Mo. 390, quash¬ 
ing certiorari Probst v. St Louis 
Dasket & Box Co., App., 52 S.W. 
2d 601—Stato ex rei. Gatewood v. 
Trimblc, 62 S.W.2d 766, 333 Mo. 
207, quashing, certiorari Citiz^ns' 
Sec. Zkink of Englcwocd v. Gate¬ 
wood, App., 36 S.W.2d 426—State 
ex rei. Hauck Bakcry Co. v. Haid, 
62 S.W.2d 400, 333 Mo. 76, quash¬ 
ing certiorari Dlackwill v. Franke, 
App., 49 S.W.2d 211—State ex rei. 
Biando V. Haid, 60 S.W.2d 38. 
quashing certiorari Vitale v. Blan¬ 
do. App., 62 S.W.rd 24—State ex 
rei. State Highway Commission of 
Missouri v. Haid, 59 S.W.2d 1067, 
332 Mo. 606, quashing certiorari 
State Gx rei. State Highway Com¬ 
mission of Missouri V. Caruthers, 
App., 51 S.W.2d 126—State ex rel. 
and to Use of Missouri Pac. R. 
Co. V. Haid, 59 S.W.2d COO. 332 Mo. 
616, quashing certiorari Superior 
Minerals Co. v. Mlssouzi Pac. R. 
Co., 45 S.W.2d 912, 227 Mo.App. 
1044—State ox rei. Missouri Pac. 

R. Co, V. Trimble, 59 S.W.2d 622, 
quashing certiorari Atchlson v. 
Missouri Pac. R. Co., App., 46 S. 
W.2d 230—State ex rei. Burger v. 
Trimble. 55 S.W.2d 422, 331 Mo. 
748, quashing certiorari Burgher 
v. Niedorp, App., 50 S.W.2d 174— 
State ex rei, Loving v. Trimble, 
53 S.W.2d 1083, 331 Mo. 446. quash¬ 
ing certiorari Loving v. Becker, 
App., 33 S.W.2d 1037—State ex 
rei, Elliotfs Department Store Co. 
V. Haid, 51 S.W.2d 1015, 330 Mo. 
959, quashing certiorari Essen- 
preis v. Elliotfs Department 
Store, App., 37 S.W.2d 458-State 
ex rei. Southern Surety Co. of New 
York v. Haid, 49 S.W.2d 41. 329 
Mo. 1320, quashing certiorari Texas 
Co. V. Wax, 36 SwW.2d 122, 226 Mo. 
App. 850—State ex reL St. Louis- 
San Francisco Ry. Co. v. Cox, 46 

S. W.2d 849. 329 Mo. 292, quash¬ 
ing certiorari Hanklns v. St. Louis- 
San Francisco Ry. Co., App., "31 
S.W.2d 696—State ex rei. Sllver- 
forb v. Smith. 43 S.W.2d 1054, 
quashing certiorari Durst v. 
Townes, 31 S.W.2d 583, 224 Mo. 
App, 675—State ex rei. Cary v. 
Trimble, 43 S.W.2d 1050, quashing 
certiorarL App.. Buzby v, Cary, 30 
S.W.2d 171—State ex reX. Consoli¬ 
dated School DisL N^o. 2 of Pike 
County V. Haid, 41 S.W.2d 806, 328 
Mo. 729, quashing certiorari Coa- 
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solldated School Piut. Xo. 2 v. i 
Cooper. App., 28 fl.W.2d 3«4—Stat»-1 
•X rei. Gass»;Un v. Tnmblf*. 41 iS. | 
W.2d 801. 228 Mo. 760. quanhlner j 
certiorari OosseJln v, Tellow Cal> 
Co.. App., 2!» S.\V.2d 1S6*—State ex 
rei. Schroeder & Tremayne v. Haid, 
41 S.W.2d 780. 32S Mo. 807, quash- 
ing certiorari Cushulas v. Schroe¬ 
der & Tremayne, 22 S.\V.2d 872, 
325 Mo.App. 567—State ex rei. 
Amdt V. Cor, 2S S.W.2d 1079. 
quaahing certiorari Amdt v. Frye, 
App.. 20 S.W.2d 920—State ex rei. 
Continental Life Ina, Co. v. Trim- 
We, 38 S.W.2d 1017, 327 Mo. 781 
—State ex rei, SL Louis-San Pran- 
claco Ry. Co. v. Haid, 37 S.W.2d 
437, 327 Mo. 217, quashln^ error 
Seidel V. St. Liouis-San Francisco 
Ry. Co., App., 18 S.W.2d 126— 
State ex rei. City of Sprincrfield 

V. Cox, 38 S.W.2d 102, 327 Mo. 
162, quashlng certiorari Cunnlng- 
ham V. City of Sprinsrfleld, 31 S. 

W. 2d 123, 226 Mo.App. 23—State 
ex reL Kirby v. Trlmble, 32 S.W. 
2d 569, 326 Mo. 675, quashiniT cer¬ 
tiorari Brady yf Kirby, 22 S.W. 
2d 52, 224 Mo.App, 184—State ex 
rei Harrinston v. Trlmble. 31 S. 
W.2d 783, 326 Mo. 623—State ex 
rei. Strodtman v. Haid, 30 S.W. 
M 466, 325 Mo. 1137, denylng 
qnashal of opinlon Ex parte Meyer, 
App., 18 S.W.2d 560—State ex reL 
Strohfeld v. Cox, 30 S.W.2d 462, 
325 Mo. 901, quaahini; certiorari 
Meyer Mining Co. v. Strohfeld. 20 
aw.2d 963. 224 Mo.App. 508— 
State ex ret Kansas City Public 
Service Co. v. Bland, 30 S.W.2d 
445, 325 Mo. 505, quashing cer¬ 
tiorari Grubba v. Kansas City Pub¬ 
lic Service Co., App., 30 S.W.2d 441 
—State ex reL American Surety 
Oo. of New York v. Haid, 30 S. 
W.2d 100, 325 Mo. 949, quashing 
certiorari Wellston Trust Co. v. 
American Surety Co. of New York, 

14 S.W.2d 23, 224 Mo.App. 241— 
State ex rei. St. Louis Brldge & 
Terminal Rys. Co. v. Haid, 29 S. 
W.2d 714, 325 Mo, 532, quashing 
certiorari Howard v. Liewin Metals 
Corporation, App., 22 S.W.2d 84 
—State ex rei. Valentlne Coal Co. 
r. Trlmble, 28 S.W.2d 1028, 326 
Mo. 277, quashing certiorari Cot* 
ter V. Valentlne Coal* Co., 14 S.W. 
3d 660. 222 Mo.App. 1138—SUte 
ex reL City of St. Charles v. Hafd, 
28 S.W.2d 97, 326 Mo. 107, denying 
quasbal of opinlon Cregger v. City 
of St. Charles, 11 S.W.2d 760, 224 
Mo.App. 232—State ex reL Ott v. 
Trlmble, 28 S.W.2d 75, quashing 
eertierarl Ott v. Stod^ 29 S.W. 
2d 726, 225 MoJVpp. 182^tate ek 
reL Weisheyer v. Haid, 26 S.W.2d 
939—State ex rei. Jones v. Cox, 23 
&W.2d 112, denying quashal of 
opinlon Jones v. GiUios, App., 9 S. 
'W'.2d 89—State ex reL Fichtner v, 
Haid, 32 aW.2d 1045, 324 Mo. 


l.tO, quashing certiorari Fichtner 

V. Mohr, 16 S.\V.2d 730, 223 Mo. 
App. 752—State ex rei. North¬ 
western Nat. Ins. Co. v. Trlmble, 
20 S.W.2d 46, 323 Mo. 458, deny¬ 
ing quashal of opinlon and judg- 
ment Luthy v. Northwestern Nat. 
Ins. Co. of Milwaukee, Wis., 20 
S.W.2d 299. 224 Mo.App. 371—State 
ex reL Noe v. Cox. 19 S.W.2d 695, 
323 Mo. 520, denying quashal of 
oplnion Schroll v. Noe, App., 297 
S.W. 999—State ex rei. American 
School of Osteopathy v. Daues, 18 
S.W.2d 487, 322 Mo. 991, quashing 
certiorari Noren v. American 
School of Osteopathy, 2 S.W.2d 
216, 223 Mo.App. 278, reversing 
298 S.W. 1061—State ex rei. Chi- 
cago Great Western R. Co. v. Trim- 
ble, 14 S.W.2d 978, quashing cer¬ 
tiorari Neely v. Chicago Great 
Western R. Co., App., 14 S.W.2d 
972—State ex rei. Indemnity Co. of 
America v. Daues, 13 S.W.2d 1059, 
321 Mo. 1035, quashing certiorari, 
Ooerss v. Indemnity Co. of Ameri¬ 
ca. 3 S.W.2d 272, 223 Mo.App. 
316, followed In Krueger v. In¬ 
demnity Co. of America, App., 3 
S.W.2d 277, certiorari quashed 
State ex rei. Indemnity Co. of 
America v. Daues, Sup., 13 S.W.2d 
1061—State ex reL Jones v. Daues, 
13 S.W.2d 537, 321 Mo. 910— 
State ex rei. Maclay v. Cox, 10 S. 

W. 2d 940, 320 Mo. 1218, quashing 
certiorari Maclay v. Missouri Pac. 
Ry. Co., App., 299 S.W.2d 626— 
State ex rei. National Ammonia Co. 

V. Daues. 10 S.W.2d 931, 320 Mo. 
1234, quashing certiorari Turtey v, 
National Ammonia Co., App., 299 
S.W. 63—State ex rei. Security 
Ben. Ass’n v. Cox, 9 S.W.2d 953, 
321 Mo. 180, quashing certiorari 
Spencer v. Security Benefit Ass^n, 
App., 297 S.W. 989—State ex rei. 
City of Cameron v, Trlmble, 9 S. 

W. 2d 876. 321 Mo. 221, quashing 

certiorari Wyckoff v. City of 
Cameron, App., 9 S,W.2d 872—State 
ex reL Engllsh v. Trlmble, 9 S. 
W.2d 624, 320 Mo. 1113—State 

ex reL Wells v. Daues, 3 S.W.2d 
731, quashing certiorari Bocklitz v. 
Wells, 293 S.W. 71, 221 Mo.App. | 
279—State ex rei. AL G. Bames [ 
Amusement Co. v. Trlmble, 300 S. ' 
W, 1064, 318 Mo. 274—State ex reL 
Locke V. Trimble, 298 S.W. 782— 
State ex reL Metropolitan Life Ins. 
Co. V. Daues, 297 S.W, 961, quash¬ 
ing certiorari Hickey v. Metropoli¬ 
tan Life Ina Co., App., 270 S.W. 
888—State ex reL St. Louis-San 
Franclsco Ry. Oo. -v. Cox, 293 S. 
W. 122, quashing certiorari Paul 
V. St. Louls-Saa Franclsco Ry. Co., 
App., 275 S,W. 575^--State ex rei. 
Holman v. Trimble, 293 S.W. 98, 
216 Mo. 1041, quashing certiorari 
State ex reL Bell v. Holman^ 293 
S.W. 93, 222 Mo.App. 631, foUow- , 
ed in State ex reL Ball & Need -v. ; 


Holman. 293 S.W. 98, State ex reL 
Dreps & Sons v, Holman. App., 293 
S.W. 98, and State ex rei. Holmes 

V. Holman, App., 293 S.W. 98— 
State ex rei. Williams v. Daues, 
292 S.W. 58, quashing certiorari 
Marsden v. Williams, App., 282 S. 

W. 478—State ex rei. Bull Dog 
Auto Lns. Ass'n of Chlcago V. 
Bland, 291 S.W. 499, 316 Mo. 569, 
quashing certiorari McGee v. New- 
ton Burial Park, App., 290 S.W. 
644—State ex rei. Winters v. Trim- 
hle, 290 S.W. 116, 315 Mo. 1296, 
quashing certiorari Winters v. Re- 
serve Loan Life Ins. Co., 290 S.W. 
109, 221 Mo.App. 619—State ex rei. 
Park V. Daues, 289 S.W. 957, 316 
Mo. 346, quashing certiorari Park 

V. Fidellty & Casualty Co. of New 
York, App., 279 S.W. 246—State 
ex rei. Bradley v. Trimble, 289 S. 

W. 922, 316 Mo. 97, quashing cer¬ 
tiorari Smith V. Nicholson, 289 S. 
W. 349, 221 Mo.App. 428—State 
ex rei. Pevely Dairy Co. v. Daues, 
289 S.W. 835, 316 Mo. 418, quash¬ 
ing certiorari Williams v. Pevely 
Dairy Co., App., 285 S.W. 149— 
State ex rei. Fulton Iron Works 

V. Allen, 289 S.W. 683, quashing 
certiorari Ferguson v. Fulton Iron 
Works, App., 259 S.W. 811—State 
ex rei. Kilkenny v. Daues, 289 S. 

W. 660, quashing certiorari Kil¬ 
kenny V. Kilkenny, 279 S.W. 184, 
220 Mo.App. 535—State ex rei, 
Koenen v. Daues, 288 S.W. 14, 
quashing certiorari Koenen v. 
Terminal Railroad Ass'n, App. 280 
S-W. 73—State ex reL Woodson v, 
Trimble, 287 S.W. 626, quashing 
certiorari Woodson v. Leo-Gnin- 
wald Vinegar Co., 272 S.W. 1084, 
220 Mo.App. 831—State ex reL XJtz 

V. Daues, 287 S.W. 606, quashing 
certiorari Ut* v. May es, App.. 267 
S.W. 69—State ex rei, Anderson v. 
Daues, 287 S.W. 603, quashing cer¬ 
tiorari Anderson v. Wells, 273 S. 

W. 233, 220 Mo.App. 19—State ex 
reL Travelers* Indemnity Co. v. 
Daues, 285 S.W. 479, 315 Mo. 22, 
quashing certiorari Kistenmacher 
V. Travelers' Indemnity Co., App., 
273 S.W. 126—State ex rei. Tum- 
mons V. Cox, 282 S.W. 694, 313 Mo. 
672, quashing certiorari Tummons 
V. Stokes, App., 274 S.W. 628—State 
ex reL American Car & Foundry 
Co. V. Daues, 282 S.W. 389, 313 Mo. 
681, quashing certiorari Cobb v. 
American Car & Foundry Co., App., 
270 S.W. 398—-.State ex rei. Taylor 
V. "Danes, 281 S.W. 398, 813 Mo. 
200, quashing certiorari Taylor v. 
Security ' Ben. As8*n of Topeka, 
Kan., App., 270 S.W. 132—State ex 
reL Cox v. Trimble, 279 S.W. 60, 
812 Mo. 322—State ex reL Conant 
V. Trimble, 277 S.W. 916. 311 Mo. 
128—State ex rei. Major v. Judges 
of St. Louis Court of Appeals, 276 
S.W. 1026, 310 Mo. 386, quashing 
certiorari Major v. Host, APp., 268 
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and decisions are reviewable,®^ and they must be j based on a state 


S.W. 466—state ex rei. Kansas 
City Life Ins. Co. v. Trimble, 276 
S.W. 1020, 310 Mo. 446—State ex 
rei. Anastas v. Allen, 276 S.W. 
382, quashingr certiorari Balauri v. 
Anastas, App-, 263 S.W. 458— 
State ex rei. McLaugMin v. Trim- 
ble, 274 S.W. 891—State ex rei. 
Greer v. Cox, 274 S.W. 373, quash- 
ins certiorari Smith v. Greer, 257 
S.W. 829, 216 Mo.App. 155—State 
ex rei. Mississippi River & B. T. 
jty. V. Allen, 272 S.W^. 925, 308 
Mo. 487, quashlng- certiorari Ram- 
sey V. Mississippi River & B. T. 
Ry., App., 253 S.W. 1079—State 
ex rei. Massachusetts Bonding* & 
Insurance Co. v. Allen, 271 S. 
W. 767, 308 Mo. 109, quashlng cer¬ 
tiorari Niese Grocer Co. v. Massa¬ 
chusetts Bonding & Ins. Co., App., 

259 S.W. 952—State ex reL Terry 
V. Allen, 271 S.W. 469, 308 Mo. 
230, quashlng certiorari Terry v. 
Hague, App., 251 S.W. 77—State 
ex rei. Cole v. Trimble, 271 S.W. 
874—State ex rei. Cole v. Trimble. 
269 S.W. 959, 307 Mo. 67, quash¬ 
lng certiorari W. J. Howey Co. v. 
Cole, 269 S.W. 955, 219 Mo.App. 
34—State ex reL Dew v. Trimble, 
269 S.W. 617. 306 Mo. 657—State 
ex reL Smith v. Allen, 267 S.W. 
843, quashlng certiorari Smith v. 
Donk Bros. Coal & Coke Co., App., 

260 S.W. 545—State ex reL John 
Hancock Mut. Life Ins. Co. of 
Boston V. Allen, 267 S.W. 832, 306 
Mo. 197, quashlng certiorari Crad- 
ick V. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., App., 256 
S.W. 501—State ex rei. Mlssouri 
Pac. R. Co. V. Cox, 267 S.W. 382, 
306 Mo. 27—Stato ex rei. Se- 
ourity Mut. Life Ins. Co. v. Allen, 
267 S.W. 379, 306 Mo. 607, quash¬ 
lng certiorari Howell v. Securlty 
Mut. Life Ins. Co., App., 253 S.W. 
411—State ex reL Henry v. Allen, 
263 S.W. 190, quashlng certiorari 
State V. Henry, App., 266 S.W. 
623—State ex rei. Snyder v. Trim¬ 
ble, 262 S.W. 697, quashing cer¬ 
tiorari Snyder v. Kansas City, 262 
S.W. 695, 218 MoJ^.pp. 24—State ex 
reL Kansas City Light & Power 
Co. V. Trimble, 262 S-W. 367, 
quashing certiorari Godfrey 
V. Kansas City Light & Power 
Co., 247 S.W. 461, 213 Mo.App. 
139—State ex rei. Wabash Ry, Co. 
V. Trimble, 260 S.W. 1000, quash¬ 
ing certiorari Koontz v. Wabash 
R. Co„ App., 263 S.W. 413—State 
ex rei. Kansas City Rys. Co. v. 
Trimble, 260 S.W. 746, quashing 
certiorari Conley v. Kansas City 
Rys. Co., App., 269 S-V- 153— 
State ex reL Thomas v. Trimble, 
259 S.W. 1052.,803 Mo. 266—State 
ex rei. Business Men's Assur. Co. 
v. Allen, 269 S.W. 77, 302 Mo. 626, 


quashing certiorari Melville v. 
Business Men*s Acc. Assur. Cn., 
♦App., 253 S.W. 68—State ex rei. 
American Press v. Allen, 256 S. 
W. 1049, quashing certiorari 
Stubbs V. American Press, App., 
254 S.W. 105—State ex rei. Quin- 
cy. O. & K. C. R. Co. v. Trimble, 
234 S.W. 846, quashing certi»>rari 
Goben v. Quincy, O. & K. C. R. 
Co., App., 255 S.\V. 327—State ex 
rei. Agricultural Ins. Co. of Water- 
town, X.Y., V. Allen, 254 S.W. 194 
—State ex reL Olsen v. Allen, 253 
S.W. 1012, quashing certiorari Ol¬ 
sen V. Supreme Council of Royal 
Arcanum, App., 237 S.W. 889— 
State ex rei. D’Arcourt v. Daues, 
253 S.W. 966, quashing certiorari 
D'Arcourt v. Llttle River Drainage 
Dist., 245 S.W. 394, 212 Mo.App. 610 
—State ex reL Seibel v. Trimble. 
253 S.W. 215, ^9 Mo. 164, quashing 
certiorari Price v. Seibel, App., 253 
S.W. 212—State ex reL Hausgen 
V. Allen, 250 S.W. 905, 298 Mo. 448, 
quashing certiorari Hausgen v. 
Blsberry Drainage Dist., App., 345 
S.W. 401—State ex reL Dowell v. 
Allen, 260 S.W. 580, quashing cer¬ 
tiorari Ford V. Dowell, App., 243 
S.W. 366—State ex rei. Shaw 
Transfer Co. v. Trimble, 250 S.W. 
396, quashing certiorari Jepson v. 
Shaw Transfer Co., 243 S.W. 370, 
211 Mo.App. 366—State ex reL 
Hartford Fire Ins. Co. v. Trimble, 
260 S.W. 393, 298 Mo. 418, quash¬ 
lng certiorari Hartford Pire Ina 
Co. V, Payne, App., 243 S.W. 357— 
'State ex reL Shaw Transfer Co. v. 
Trimble, 250 S,W. 384, quashing 
certiorari Burke v. Shaw Transfer 
Co., 243 S.W. 449, 211 MoA.pp. 358 
—State ex reL Nafziger Baking Co. 
V. Trimble, 247 S.W. 146—State 
ex reL PelHgreen Const. Co, v. 
Allen, 246 S.W. 171, quashlng cer¬ 
tiorari Riddle V. Pelligreen Const. 
Co., 237 S.W. 827, 211 MoA^pp. 133 
—State ex reL Mlssouri State Life 
Ins. Co. V. Allen, 248 S.W. 839, 295 
Mo. 307—State ex reL Scott v- 
Cox, 243 S.W. 144—State ex rei. 
Elms V. Allen, 2^2 S.W. 679—State 
ex reL United Rys. Co. of St. 
Louis V. Allen, 240 S.W. 117— 
State ex rei. Stevens Motor Car Co. 
V. Allen, 239 S.W. lOS,* 292 Mo. 
360—State ex reL Harbis v. Trim¬ 
ble, 238 S.W. 809, 292 Mo. 333, 
transferred, see Harbis v. Cudahy 
Packing Co., 241 S.W. 960, 211 Mo. 
App. 188—State ex rei. Chicago & 
A, R. Co. V. Allen, 236 S.W. 868. 
291 Mo. 206, quashlng certiorari 
Wagner v, Chicago & A. R. Co., 232 
S.W. 771, 209 Mo.App. 121—State 
ex reL Calhouri v. Reynolds, 238 
S.W, 483, 289 Mo. 606, quashlng 
certiorari State ex reL Priest v, 
Calhoun,’ 226 S.W. 329, 207 Mo«A.pp. 

651 


§ 401 

of facts parallcl to the supreme 


149—State ex reL Mann v. Trim¬ 
ble, 232 S.W. 1<I0, 290 Mo. 661— 
State ex rei. American i^lck^ng Co. 
v. Reynolds, 23(» S.W. 642, 287 Mo. 
697, quashing certiorari Heckfuss 
v. American I»acking Co., App., 224 
S.W. 99—State ex reL St. Louis, 
I. M. & S. R. Co. v. Reynolds, 226 
S.W. 564, 2S6 Mo. 204, modifying 
Schulz V. St. Louis, I. M. & S. Ry. 
Co.. App., 233 S-W. 757—State ex 
rei. Metropolitan St. R. Co. v. 
Ellison, 224 S.W. 820, quashing cer¬ 
tiorari Quirk V. Metropolitan St. 
Ry. Co., App., 210 S.W. 106—State 
ex rei. City of St, Jo.seph v. Ellison, 
223 S.W. 671, quashing certiorari 
Bradford v. City of St. Joseph, 
App., 214 S.W. 281—State ex reL 
Duvall V. Ellison, 223 S.W. 661, 
quashing certiorari Gibbs v. Du¬ 
vall, App., 201 S.W. 606—State ex 
reL City of Webster Groves v. 
Reynolds, 223 S.W. 412, quashing 
certiorari City of Webster Groves 
ex reL McMahon v. Reher, App., 
212 S.W. 38— sute ex reL* Abbott 

V. Bradley, 223 S.W. 98—State ex 
rei. Kansas City Theological Semi- 
nary v. Ellison, 216 S.W. 967— 
State ex reL Peters v. Reynolds, 
214 S.W. 121—sute ex rei. Granite 
Bituminous Paving Co. v. Reyn¬ 
olds. 213 S.W. 68, 278 Mo. 660—, 
State ex reL Douglas v. Reynolds,' 
209 S.W. 100, 276 Mo. 688—State’ 
ex reL Mechanica'-American Nat. 
Bank v. Sturgis, 208 S.W. 458, 276 
Mo. 559—State ex reL Metropoll- 
Un St Ry. Co. v. Ellison, 208 S. 

W. 443— sute ex rei. Shawhan v. 
Ellison, 200 S.W. 1042, 273 Mo. 
218, quashlng certiorari Shawhan 

V. Shawhan Distillery Co., 197 S, 

W. 369, 196 Mo.App. 445—State ex 
reL St Regis Realty & Invest- 
ment Co. v. Reynolds. 200 S.W. 
1039— sute ex rei. Harrlman v. 
Reynolds, 200 S.W. 296, 273 Mo. 
131, quashing certiorari Harrlman 

V. Sayman. 193 S.W. 1001, 197 Mo.. 
App. 208— sute ex rei. Wahl v. 
Reynolds, 199 S.W. 978, 272 Mo. 
688, quashing certiorari Flack v. 
Wahl, 193 S.W. 56, 197 Mo.App. 
10—State ex reL Byrne v. Ellison, 
199 S.W. 403, quashing certiorari 
Byme v. News Corp., 190 S.W. 
983, 196 Mo.App, 265—State ex reL 
Adam Roth Grocery Co. v. Reyn¬ 
olds, 196 S.W. 1136— sute ex reL 
Slngleton v. Ellison, 196 S.W. 748, 
quashlng certiorari Slngleton v. 
Shepherd, 183 S.W. 1077. 196 Mo. 
App. 603—^State ex reL Metropoli¬ 
tan St. Ry. Co. V. Ellison, 192 S. 

W. 726. 

54. Mo.—State ex reL St Louls-San 
Francisco Ry. Co. v. Haid, 37 S.W. 
3d 437, 327 Mo. 217, quashlng writ 
Seidel v. St. Louis-San Francisco 
Ry. Co., App., 18 S.W.2d 126—SUte 
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court dt‘cision,55 but it is not necessary that the con- 
flicting decisions be absolutely identical if both re¬ 
quire an application of the same rule.®® That the 
decision conflicts with other decisions of courts of 
appeals is not grounds for quashing it on cer- 

tiorari.57 

VV'hcre a court of appeals has exercised jurisdic- 
tion or powers not vested in it the supreme court 
can quash the opinion without reference to any 
question of conflict.®® 

I 402. -Courts of Appeals in General 

The courts of appeals have Jurlsdictlon of ali appeals 
except those in whieh the constitution confers Jurisdlc- 
tlon on the supreme court» and withln the limits of thelr 
Jurlsdictlon they are courts of last resort. Thelr fune> 
tions are mainiy those of appellate trlbunals» but they 


have power to issue wrlts of habeas corpus» quo warranto» 
mandamus» certiorari, and other original and remediai 
wrlts» and to hear and determine the same, and they 
have a superintendlng controi over ali Inferior courts of 
record In the counties wfthln thelr respective territorlal 
Jurisdlctions. 

Constitution, 1875, article VI § 12 originally es- 
tablished the St. Louis Court of Appeals and the 
amendment of 1884 article VI § 2 established the 
Kansas City court of appeals; article VI § 3 of the 
amendment authorized the general assembly to cre¬ 
ate an additional court of appeals, and pursuant to 
this authority, the legislature in 1909 established 
the Springfield court of appeals.®® The courts of 
appeals have general appellate jurisdiction, that is 
to say, they have jurisdiction of ali appeals ex¬ 
cept those in whieh the jurisdiction is conferred by 
the constitution on the supreme court,®® and, when 


ex rei. Fogel Const. Co. v. Trimbel. 
274 S.W. 1028, 310 Mo. 248. quash- 
Ing opinion Poynter v. Po&el 
Const Co.. App., 265 S.W. 841— 
State ex ret Bush v. Sturgis. 221 
aW. 91. 281 Mo. 598. 9 A.L<.ll. 
1315—State ex rei. Byme v, Elli- 
son, 199 S,W, 403, quashing cer¬ 
tiorari Byrne v. News Corp., 190 
aW. 933. 195 Mo.App. 265, 

JCsitteni aot Ia opialoa 
Scope of review on certiorari to 
declare majority opinion of court of 
appeals void for want of jurisdiction 
because Jn confiict with ruling of 
supreme court, does not embrace con- 
sideration of rocord of case further 
than set forth in opinion.—State ex 
ret Wahl v. Reynolds, 199 aW. 978, 
272 Mo. 588, quashing certiorari 
Flack V. Wahl. 193 S.W, 66. 197 Mo. 
App. 10. 

55^ Mo.—State ex ret Kansas City 
Vght ^ Power Co. v. .Trlrable, 262 
aW. .357. quashing certiorari God- 
Irey v. Kansas City Light & Pow¬ 
er COm 247 aW. 451. 213 Mo.App. 
laa i 

5X Mo.—State ex rei. Metropolitan 
Life Ins. Co. v. Shain.* 121 S.W. 
2d 789. quashing certiorari Bailey 
V. Metropolitan Life Ins. Co., App.. 
115 S.\V.2d 151—State ex rei. Kan¬ 
sas City Southern By. Co. v. Shain, 
105 aW.Sd 916, 340 Mo. 1195, 
quashing Adams v. Kansas City 
Southern Ry. Co., App., 83 S.W.2d 
913—State ex rei. Union Pac. R. 
Co. V. Bland. 23 S.W.2d 1029, 324 
Mo. 601—State ex rfel, Business 
Men’s Assur. Co. v. Allen, 259 S.W. 
77, 302 Mo. 526. quashing certiorari 
Melville V. Business Men*s Acc. 
Assur. Co., App., 253 S.W. 68. 
*<OonlUot qf decision” 

There is a "confUct of decision” 
between a decision of the court of 
civU appeals and of the supreme 
court so as to justlfy certiorari to 
review a decision of the court of ap¬ 


peals because of a "confiict of de¬ 
cision,” where an opinion of the 
court of appeals rules differently 
trom the supreme court^s ruling as to 
the legal effect of the same or sub- 
stantially similar facts or contra- 
venes a general principle of law stat- 
ed in decisions of the supreme court. |! 
—State ex rei. and te Use of Heuring 
V. Allen, 112 S.W.2d 843, 342 Mo. 81, 
quashing opinion and record Heur¬ 
ing V. Central States Life Ins. Co. of 
St. Louis, 87 S.W.2d 661, 230 Mo.App. 
42. 

57- Mo.—State ex rei. Massman 
Const Co. V, Shain. 130 S.W.2d 
491, Quashing certiorari Nelson v. 
Massman Const Co., App., 120 S. 
W.2d 77—State ex rei. State High- 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666. 340 Mo. 
802, quashing record and remand- 
ing cause State ex rei. State H gh- 
way Commission v. Llndley, App.» 

96 S.W.2d 1066, reversed on other 
grounds 113 S.W.2d 132—State ex 
rei. Superior MineraX Co. v. Hos- 
tetter, 85 S.W.2d 743, 337 Mo. 718, 
denying quashal of opinion Wood- 
ruif V. Superior Mineral Co., App., 

70 S.W.2d 1104—State eX rei. Kan- 
sad City Life Ins. Co. v. Trimble, 
276 S.W. 1020. 310 Mo. 446—State 
ex rei. Dick & Bros. Quincy Brew- 
ery Co. v. Ellison, 229 S.W. 1059, 
287 Mo. 139, quashing record 
Vaughn v. WilJlam F. Davis & 

• Sons. App.. 221 S.W. 7^2. 

I Certifloatlon assumed if confllot ez- 
\^ Ists 

• On certiorari to review decision 
of court *of appeals, it 'wlll he as¬ 
sumed that such court, If Its deci¬ 
sion Was out of harmony with de¬ 
cision of another court of appeals, 
would on its own motion have cer- 
tlft^d case to supreme court.—Strte 
ex rei. Harriinan v. Reynolds, 200 
S.W. 296, 273 Mo. Isi, quashing cer¬ 
tiorari Harriman v. Sayman, 193 S. 

W. 1001, 197 Mo.App. 208. 


58. Mo.—State ex rei. Clark v. 
Shain, 119 S.W.2d 971, quashing 
certiorari State ex rei. Clark v. 
National Surety Co., App., 82 S.W. 
2d 616, and In re Parker^s Trust 
Bstate, 67 S.W.2d 114, 228 Mo.App. 
400—State ex rei. Terminal R. 
Ass"n of St. Louis V. Hostetter, 
119 S.W.2d 208, 342 Mo. 859, quash¬ 
ing certiorari Brown v. Terminal 
R. Ass'n of St. Louis, App., 85 S. 
W.2d 226. 

Zmproperly constituted coiirt of ap. 
peals 

Supreme court may quash record 
of Improperly constituted court of 
appeals without showing conflict 
with supreme court ruling.—State ex 
rei. Allen v. Trimble, 297 S.W. 378, 
317 Mo. 751, quashing record Allen 
V. Beat, 279 S.W. 728, 220 Mo.App. 
1041. 

5D. Mo.—^Mott Store Co. v. St 
Louis, etc., R. Co., 163 S.W. 929, 
254 Mo. 654. 

ea Mo.r~State ex rei. Piteaim v. 

Public S3rvlce Commission, 92 S. 

. W.2d 881, transferred, see St*ate ex 
rei. Piteaim v. Public Service Com¬ 
mission of Missouri, 100 S.W.2d 
637, 231 Mo.App. 446, reversed 6n 
. other grounds StatQ ex rei. Pit¬ 
eaim V. Shain, 106 S.W.2d 901, 341 
Mo. 27, mandate con^ormed to 
State ex reL Pitcalrn v. Public 
Service Commission, App., 111 S. 
W.2d 982, certiorari dismissed 
State ex rei. Piteaim v. Shain, 
Sup., 106 S.W.2d 902, second case 
—State ex rei. Pitcalrn v. Public 
Service Commission of Missouri, 
90 S.W.2d 392, 338 Mo. 180, trans¬ 
ferred, see, App., 100 S.W.2d 636» 
reversed on other grrounds 106 S. 
■W.2d 898, 341 Mo. 19, mandate con- 
formed*to State ex rei. Piteaim v. 
Public Service Commission, 110 S. 
W.2d 367, 232 MaApp. 609, certi¬ 
orari dismissed State ex rei. Pit¬ 
eaim V. Shain, Supj/ 106 S.W.2d 
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acting within their jurisdictional limits, as long as 
they promulgate no rule of law conflicting with 
former controlling decisions of the supreme court, 
they are courts of last resort and ha ve the inhercnt 
right to determine issues involved whcther their 
rulings be right or wrong.®i The several courts 
of appeals have exclusive jurisdiction of such 
appeals taken within the territorial limits of their 
respective distriets.®^ In cases which fall with¬ 
in the appellate jurisdiction of the supreme court. 


the courts of appeals are without jurisdiction, 
and no act of the parties either by agrecment or 
estoppel can confer jurisdiction.®^ The court has 
in any case the powcr to determine whether an 
appeal brought before it does, or docs not, relate 
to such matters, or involve such qiicstions, as to ex¬ 
clude its jurisdiction.®® 

Under Constitution, 1875, article VI § 12, courts 
of appeals have power to issiie writs of habeas 
corpus,®® quo warranto,®^ and mandamus,®® and 


902—Mitchell v. Dabney, 58 S.W. 
2d 731, 332 Mo, 410, transferred, 
see, App., 71 S.W.2d 165—City of 
Doniphan v. Cantley, 50 S.W.2d 
658, 330 Mo. 639, transferred, see, 
App., 62 S.W2d 417—Village of 
Grandview, of Jackson County, v. 
McElroy, 298 S.W. 760, 318 Mo. 135 
—Boffgs V. Mlssouri-Kj.n''as“Texas 

R. Co., App.. 60 S.W.2d 164, trans¬ 
ferred, see 80 S.W.2d 141, 336 Mo. 
528. 

Jaxlsdlctlon. not aflLxmativOly shoivn 
An appeal which does not affirzn- 
atively appear as falllng within 
class of which supreme court has 
jurisdiction lies as matter of course 
to court of appeals of the district in 
which the cause was tried.—City of 
Doniphan v. Cantley. 60 S.W.2d 658, 
330 Mo. 639, transferred, see, App., 
62 S.W,2d 417. 

ZnjiiBctlon cases 

Where none of the speclflc grrounds 
for jurisdiction of the supreme court: 
is present, courts of appeals have 
appellate jurisdiction in injunctlon' 
cases, whether injunction he grant- 
ed or denied.—Mitchell v. Dabney, 58 
6.W.2d 731, 332 Mo. 410, transferred, 
see, App., 71 S.W.2d 166—Local Un¬ 
ion No. 66 of United Leather Woik- 
ers' International Union v. Herkert 
& Meisel Trunk Co., 5 S.W.2d 671, 
222 Mo.App. 383. 

WIUs 

The courts of appeals have juris¬ 
diction to construe wills unless pre- 
cluded by the amount in dlspute or, 
sorne other cqnstitutional provision. 
—Hourigan v. McBee, Mo., 119 S.W. 
2d 404. 

Jniisdlction h^d In conrt of appeiUs 
Mo.—State ex rei. Shartel v. Trlm- 
hle, 63 S.W.2d 37. 338 Mo. 888— 
Viertel v. Viertel, 111 S.W. 679, 
212 Mo. 562^Ashbrook v.. Willis, 
100 S.W.2d 943, 231 Mo.App. 460. 
transferred, see 89 S.W.2d 659, 338' 
Mo. 226—Sanders v. Owens, 40 S. 
W.2d 738, 225 Mo.App. 442—State 
ex rei. Lindsay v. Kansas City, 20 

S. W.2d 7, 225 Mo.App. 139, certi- 
. orari qufished State ex rei. Kansas 

City V. Trimble, 20 S.W.2d 17, 322 
Mo. 360, prohibition denied 20 S. 
W2d 20 (second case), 322 Mo. 
368. ' J 

«1. Mo.—State ex reL ' Hoyt ^ v. 


Shain, 93 S.W.Sd 992, 338 Mo. 1208, 
quashing opinion in part, App., 
Lampton Realty Co. v. Hoyt, 80 S. 
W.2d 249. conformed to 99 S.W.2d 
145, 231 Mo.App. 143—State ex rei. 
Weisheyer v. Hald, 26 S.W.2d 939 
—State ex rei. Fichtner v. Haid, 
22 S.W.2d 1045. 324 Mo. 130. quash- 
■ Ing certiorari Fichtner v. Mohr. 16 
S.W.2d 739, 223 Mo.App. 752— 
State ex rei. Bradley v. Trjmble, 
289 S.W. 9‘»2. 316 Mo. 97. quashing 
certiorari Smith v. Nicholson, 289 
S.W. 349. 221 Mo.App. 428—State 
ex rei. Tummoi^s v. Cox, 282 S.W. 
694, 313 Mo. 672, quashing certi¬ 
orari Tummons v. Stokes, App., 
274 S.W, 528—State ex rei. Amer¬ 
ican Car & Foundry Co. v. Daues, 
282 S.W. 389. 313 Mo. 681, quash- 
ing certiorari Cobb v. American 
Car & l^^oundry Co., App., 2'‘0 S.W. 
398—State ex rei, Cox v. Trimble, 
279 SW. 60. 312 Mo. 822—State 
ex rei. Coonley v. Hali, 246 SW. 
85, 296 Mo. 201—State ex rei. Lind¬ 
say V. Kansas City, 20 S.W.2d 7, 
225 Mo.App. * 139, certiornri 
quashed State ex rei. Kansas City 
V, Trimble, ’20 S.W.2d 17. S:2 Mo. 

»* 360, prohlbiUon denied 20 S.W.2d 
20 (second case), 322 Mo. 368. 

16 g.J. jp 1090 note 39. 

Constmofion of statntes 

(1) A court of appeals has juris¬ 
diction to construe statutes and de¬ 
termine their applicabillty to a giv- 
en state of faets.—State ex rei. Mis- 
sourl Electric Power Co. v. Allen, 
100 S.W.2d 868, 340 Mo. 44—Fisch- 
bach Brewlng Co: V. City of St. 
Louls, 87 S.W.2d 648, 337 Mo. 1044—^ 
Mellon V. Stockton & Lampkln, 30 S. 
W.2d 974, 326 Mo. 129, transferred, 
see 35 S.W.2d 612, 225 Mo.APP. 122. 
followed in Mellon v. Bums, App., 
35 S.W.2d 614—State ex rei. Missouri 
Gas & Electric Service Co. v. Trim¬ 
ble, 271 S.W. 43, 307 Mo. 586—15 
C.J. p 1090 note 39 [a]. ! 

(20 The rule applies also to the 
I construction of a federal statute.— 
Mitchell V. Joplin Nat. Bank, Mo., 
201 S.W. 903—^Mlller v. Kansajs City 
Western R. Co., 168 S.W. 336, 180 
‘Mo.App. 371. 

62. Mo.—^Mott Store Co. v. St. 
Louis, etc., R. Co., 168 S.W. 929, 
254 Mo. 654, adopting 158 S.W.' 
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108. 173 Mo.x\pp. 189—State v. Nlx- 
on. 138 SW. 312, 233 Mo. 345— 
State V. Nixon, 134 S.W. 538, 2^2 
Mo. 496. 

15 C.J. p 1091 note 55. 

63. Mo.—State ex rei. Pemberton v. 

Shain, 124 SW21 1087, qu-shing 
judgment and opinion Plemmons v. 
Pemberton, App., 117 S W.2d 392 
—State ex rei. Shoemaker, 267 S. 
W. 1047—Sandy Hites Co. v. State 
Hlghway Commisslon, App., 128 S. 
W.2d 646—State ex rei. and to Use 
of Beckenstein v. Frankenhoff, 
App., 122 S.W.2a 381—Smith v. 
Citizens Bank of Gerald, App.. 106 
S.\V.2d 45—State ex rei. State 

Hlghway Commisslon v. Brown, 

* 95 S.W.2d 661, 231 Mo.App. ,^6-;- 
Allen' V Pewel, App., 70 S.W.2d 
1107—Bowman v. Phelps County, 
App., 36 S W.2d 414, ’ transferred, 
see 51 SW.2d 8, 330 Mo. 826— 
State ex rei. Piokwick Stage Lines 
V. Barton, 4 S.W.2d 852. 222 Mo. 
App. 1236—Lyons v. S^hool Dist. 
of Joplin. App., 246 S.W, 610— 
State, to Use of Nce v. Gorsuch, 
App., 230 S.W. 663, ' transfei red, 
see, Sup., 260 S.W. 455. 

15 C.J. p 1090 note 47. 

P^osy 

A conrt of appeals does not have 
jurisdiction of an appeal in a felony 
case.—State ex rei. and to Use of 
. Hizel v. Watklns, App.. 227 S:W. 
1059, transferred, see 245 S.W. 1059, 
295 Mo. 648. 

64. Mo.—State ex rei. Pemberton v- 
Shain, 124 S.W.2d 1087, quashing 
judgment and opinion Plemmons v. 
Pemberton, App., 117 S.W.2d 392 
—^Klingelhoefer v. Smith, 71 S.W. 
1008, 171 Mo. -^55. 

65** Mo.—^Nolker v. Nolker, App., 
208 S.W. 135—Slkes v. Freeman, 
App., 204 S.W. 948. 

16 C.J. P 1091 note 49. 

e6b Mo.—Lawlor v. -Lawlor, 76 Mo. 
App. 293—^In re McDonald, 19 Mo. 
App. 370—State v. Green, 1 Mo. 
App. 226. 

67, Mo.—^Lawlor v. Lawlor, 76 Md. 
App. 293—State v. Green, 1 Mo. 
App. 226. 

15 C.J. p 1090 note 41. 

68. lAo.-^tate ex'rel. Hazel v. Wat- 
.kins, 245 S.W. 1059, 295 Mo. 648, 



§ 403 


COUBT8 


21 C.J.S. 


such courts have power to issue writs of certiorari,®^ 
and other origfinai and reraediai writs,"® and to hear 
and determine the same,'^^ and have a snperintend- 
ing control over ali inferior courts of record in I 
the counties within their respcctive territorial juris- 
dictionsjs Jhe fiinctions of the courts of appeals 
are mainly those of appellate tribunals,"^® and, ex- 
cept for the original jurisdiction granted in these 
classes of cases, they have no original jurisdic¬ 
tion even with respect to the issuance of these 

writs, it has been said that they shouid discourage 
the presentation to them of petitions therefor.*® 
In a case in which it has no appellate jurisdiction, 
a court of appeals has no jurisdiction to issue a 
writ of mandamusJ® certiorari,or prohibition to 
the Circuit court,but the original jurisdiction 
vested in a court of appeals to hear and determine 
habeas corpus cases necessarily carries with it the 
authority to determine whatever questions may be 
involved in those cases.^® A court of appeals has 
no jurisdiction of a suit to set aside an order of a 
Circuit court granting an appeal to the supreme 
court®® 

§ 403. —— Other Courts 

Thft Circuit courts havo such appellate Jurisdiction 
fre.n inferior tribunais as Is or may be provided by law, 


and they exercise a superintending control over criminal 
courts, probate courts, county courts, municlpal corpora* 
tlon courts, justfees of the peace, and ali inferior tribu¬ 
nais, In each county In their respective clrcufts. 

In accordance with Constitution, 1875, arti- 
cle VI § 22, the Circuit courts have such appel¬ 
late jurisdiction from inferior tribunais and jus- 
tices of the peace, as is, or may be, provided by 
law.si Constitution, 1875, article VI § 23 provides 
that the circuit court shall exercise a superintend¬ 
ing control over criminal courts, probate courts, 
county courts, municipal Corporation courts, jus- 
tices of the peace and all inferior tribunais in each 
county in their respective circuits; and “superin¬ 
tending controP within the concept of this provi- 
sion is the power to keep the inferior tribunais with¬ 
in the bounds of their jurisdiction by means of 
extraordinary common-law writs and other writs 
and process;®® when the power is resorted to for 
an authority over and above that comprehended by 
the ordinary common-law writs, it extends only to 
the matter of compelling the proper performance 
of purely ministerial duties and not to matters in- 
volving discretion or the exercise of a judicial 
power.S® County courts have no superintending 
control over probate courts in their respective coun¬ 
ties in the absence of a statute so providing.®^ 


transferred, see, App., 227 S.W. 
Xb59—Stata ex ral, Douslas v. 
Tune, 200 S.W. 1082, 273 Mo. 255— 
Stata ax reL Johnaon y. Raaan, 78 
S.W.2d 738, 229 Mo.App. 237— 
State ax rei. Goldman v. Missouri 
Workman'8 Compensation Commis- 
aion, 33 S.W.2d 142, 225 Mo.App. 
69. 

15 C-J. p 1090 note 42. 

' Stw Mo.—State ax ral. Gardner v. 
Kall, 221 S.W. 708, 282 Mo. 425. 
15 C.J. p 1090 note 43. 

701 Mo.—Stata ex ral. McOae v. Ow- 
en. App., 121 S.W.2d 765. 

15 C.J. p 1090 nota 44. 

71. Mo.—State v, Johnson. 121 S.W. 
780, 138 Mo.App. 306—State v. 
Graea. 1 Ma.App. 226. 

79 , Mo.—Stata v. Johnson, 121 S.W. 
789, 188 Mo.App. 806. 

16 C.J. p 1090 note 46. 

AMmcuBoptloa. of oorxact dadsioB. 

Where Circuit court had not had 
opportunity to determine whether 
first suit waa pendin^ at time sec- 
ond ault waa brousht. appellate court 
in refusin^ wrlt to prohiblt aecond 
anit becauae defendanta had a good 
defensa thereto by anawar asaumed 
that Circuit court would, If defense 
of former ault waa properly hrought 
to ita attentlon, correetly decide Ia- 
ane.—State ex ret Dunn v. Gowan, 
105 aW.2d 1009, 232 MaApp. 717. 
TS. Mow—State v. Green, 1 MoJlpp. 
226. 


74. Mo.—State v. St Louls Ct of 
App., 88 Mo. 135—Wiison v. Ruth- 
rautSf, 87 Mo.App. 226—I<awlor v. 
LUiWlor, 76 Mo.App. 293, 

15 C.J. p 1091 note 52. 

75. Mo.—State v. Green, 1 MoJtpp. 
226. 

15 CJ. p 1091 note 54. 

; 7«, Mo,—State v. Tone, App., 191 
i S.W. 1078. 

77, Mo.—State y. Nortonl, 98 S.W. 
554, 201 Mo. 1. 

7a Mo.—State ex rei. Ghan v. Gld- 
eon, App., 119 S.W.2d 89—State ex 
rei. Pickwick SUsre Unes v. Bar- 
ton, 4 S.W.2d 862, 222 Mo.App. 
1236. 

15 C.J. p 1090 note 44 [aj (2). 

75. Mo.—^Ex parte Webers, 205 S. 
W. 620, 276 Mo. 677, transferred. 
aee 197 S.W. 850, 200 Mo.App. 29 
—Ex parte Beckensteln. App., 104 
S.W.2d 404, 

8Ct Mo,—Mlller v. Missouri, etc., R. 

Co., App., 129 S.W. 1019. 

Mandamus to dzcult oonrt 
Court of appeals is without pow¬ 
er to compel Circuit court, by man¬ 
damus, to set aside its order allow- 
ing owner an appeal to supreme 
court—State ex rei. Moritz v. Cow- 
an, 81 S.W.2d 349, 229 Mo-A.pp. 747. 

81. Mo.—Stanton v. Johnson, 168 
S.W. 296, 177 Mo.App. 64. 

15 OJ. p 1094 note 74. 
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Review of inferior court see aupra 
5 272. 

Power coextaoaalye with probate 
Jndge 

On an appeal ft^m the probate 
Court in a statutory proceeding cog- 
nizable only by the probate judge, 
the power of circuit Judge is deriva¬ 
tive from and coextensive with that 
of the probate Judge.—State ex ret 
Kkiealy v. Hostetter, 104 S.W.2d 303, 
quashing certiorari In re Flynn’s Bs- 
tata App., 96 S.W?2d 1208, trans¬ 
ferred, aee 92 S.W.2d 671, 338 Mo. 
522—In re Ermeling’s Estate, Mo, 
App., 131 S.W.2d 912, transferred, 
see, Sup., 119 S.W.2d 766. 

82- Mo.—State ex rei. Auto Plnance 
Co. V. Landwehr, 71 S.W.2d 144, 
229 Mo. 1221. 

15 C.J. p 1094 note 76 [aj. 
Appolutmeut of guardiau 
The Circuit court has Jurisdiction, 
under Its power of superintending 
control over inferior courts, to de¬ 
termine the legality of the action of 
the probate court appointing a gen- 
eral guardian in place of the testa- 
mentary guardian.—In re Breck, 158 
S.W. 843, 262 Mo. 802, followed in 
State V. Holteamp, 158 S.W. 843, 252 
Mo. 333. 

83. Mo.—State ex rei. Auto FInance 

Co. V. Landwehr, 71 S.W.2d 144, 
229 Mo. 1221. * 

84. Mo.—Koehler v. Snider, 76 S.W. 
1082, 177 Mo. 546. 
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§ 404. -Cases Involving Constitutional 

Questions 

The supreme court of MfssourI has appellate Jurisdlc- 
tlon of cases involving the construction of the constitu- 
tion of the United States and of the state of Missourl. 
For Jurisdiction to attach the constitutional questlon 
must be necessary to the declsfon and it must be properly 
before the court. 

In accordance with the express provisions of 


the Constitution of Missouri, 1875, article VI § 12, 
as amcnded by Constitutional Amendment, 1884, 
article VI § 5, the supreme court has appellate, ju¬ 
risdiction in cases involving the construction of the 
constitution of the United States or of the state.^^ 
It is necessary that the constitutional question 
should be rcal and substantiai, and not merely color- 
able,5® and that a construction of the constitution 


85. Mo.—Clark v. Security Ben. 
Ass% 121 S.W.2d 148—Clarence 
Special School Dist. of Shelby 
County V. School Dlst. No. 67 of 
Shelby County, 107 S.W.2d 6, 341 
Mo. 178—^Hines v. Hook, 89 S.W, 
2d 62, 338 Mo. 114—^Noell v. Mis¬ 
sourl Pac. R. Co., 74 S.W.2d 7, 336 
Mo. 687, 94 A.L.R. 684, followed in 
74 S.W.2d 14—Rechow v. Bankers’ 
liife Co., 73 S.W.2d 794, 336 Mo. 
66$, transferred, see, App., 58 S.W. 
2d 1099—^Kristanlk v. Chevrolet 
Motor Co., 70 S.W.2d 890. 335 Mo. 
50 —state V. Hammer, 61 S.W.2d 
965, 333 Mo. 40, transferred, see, 
App., 56 S-W.2d 415, transferred. 
see 63 S.W.2d 181—State ex reL 
Neu V. Waechter, 58 S.W.2d 971, 
332 Mo. 674—Tate v. School" Dist. 
No, 11 of Gentry County, 23 S.W. 
2d 1013. 324 Mo. 477, 70 A.L.R.771 

_^Kansas City ex rei. Barlow v. 

Roblnson, 17 S.W.2d 977, 322 Mo. 
1060, dissentln^r opinion, 32 S.W.2d 
1075, 322 Mo. 1060—^Butler v. 

Board of Elducation of Consolidat¬ 
ed School l>ist. No. 1 of Audrain 
County. 16 S.W.2d 44—^Aufderheide 
V. Polar Wave Ice & Fuel Co., 
4 S.W.2d 776, 319 Mo. 837—^Mor¬ 
gan V. Wlllman, 1 S.W.2d 193, 318 
Mo. 161, 58 A.L.R. 1518—Privitt 
V. St Louis-San Francisco Ry. Co., 
800 S.W. 726—^Rose v. Smlley, 296 
S.W. 816—Cooper County Bank v. 
Bank of Bunceton, 276 S.W. 622, 
310 Mo, 619, transferred, see 288 
S.W. 96, 221 Mo.App. 814—Wolf v. 
Hartford Fire Ins. Co., 268 S.W. 
846, 304 Mo. 469, transferred, see 
269 S.W. 701, 219 Mo.App. 307— 
State ex rei. Jordan v. Woodman, 
193 S.W. 670—State ex* reL and to 
TTse of Beckenstein v. Frankenhofl, 
App., 122 S.W.2d 381—Chilton v. 
Drainage Dlst No. 8 of Femlscot 
County, 28 S.W.2d 120, 224 Mo. 
App. 467, transferred, see 61 S.W. 
2d 744, 332 Mo. 1173, transferred, 
see 63 S.W.2d 421, 228 Mo.App. 4 
—State V. Sillyman, App., 2 S.W. 
2d 139—State ex reL Bloker v. 
Byrd, 237 S.W. 166, 208 Mo.App. 
614—^Parsons v. Efaxvey, App., 195 
S.W. 630, afflrmed 221 S.W. 21, 
281 Mo. 413. 

16 aj. p 1081 notes 68-66, p 1082 
note 66. 

jpBlsdenLMuior oases 
. The supreme court has Jurisdiction 
«ven in mlsAemeanoi; cas^s where a 


constitutional question is Involved. 
—State V. Hammer, 61 S.W.2d 966, 
333 Mo. 40, transferred, see App.. 66 
S.W.2d 415. transferred, see 63 S.W. 
2d 181—State v. McBride, 37 S.W.2d 
423, 327 Mo. 184, transferred, see, 
App., 32 S.W.2d 134—State v. Mar- 
shall, 297 S.W. 63, 317 Mo. 413— 
State V, Barrelll, 296 S.W. 413, 317 
Mo. 461—State v. Mohr, 289 S.W. 554, 
316 Mo. 204—State v. Pigg, 278 S.W. 
1030, 312 Mo. 212—State v. Cobb, 
273 S.W. 736, 309 Mo. 89—State v. 
West, App., 20 S.W.2d 160—State v. 
Lee, App., 7 S.W.2d 385—State v. 
Huff, App., 290 S.W. 87, transferred, 
see 296 S.W. 121, 317 Mo. 299—State 
V. Linton, App., 217 S.W. 874, trans¬ 
ferred, see 222 S.W. 847, 283 Mo. 1. 
Ho oonstltational question involved 
Mo.—Silberstein v. H-A Circus Op- 
eratlng Corporation, 124 S.W.2d 
1207, transferred, see, App., 129 S. 
W.2d 1085—State v. Sanderson, 
124 S.W.2d 1071, transferred, see, 
App., 107 S.W,2d 965, transferred 
128 S.W.2d 277—Daniel & Henry 
Co. v. F. Bierman & Sons Metal & 
Rubber Co., 116 S.W.2d 26, trans¬ 
ferred, see, App., 121 S.W.2d 200— 
Bushnell v. Mississippi & Fox Riv¬ 
er Drainage Dist. of Clark County, 
102 S.W.2d 871, 840 Mo. 811, trans¬ 
ferred, see, App., 111 S.W.2d 946— 
Fischbach Brewing Co. v. City of 
St. Louis, 87 S.W.2d 648, 337 Mo.! 
1044—Commercial Bank of James- 
port V. Songer, 62 S.W.2d 903, 
transferred, see 74 S.W.2d 100, 229 
Mo.App. 168—^Dietrlch v. Brlckey, 
87 S.W.2d 428, 327 Mo. 189—Bank¬ 
ers* Mortg. Co. V. Lessley, 31 S.W. 
2d 1055, transferred 38 S.W.2d 485, 
226 Mo.App. 648—^Mellon v. Stock- 
ton & Lampkin, 30 S.W.2d 974, 326 
Mo. 129, transferred, see 35 S.W. 
2d 612, 225 Mo.App. 122, followed 
in Mellon v. Bums, App., 35 S.W. 

: 2d’614—Gold Dumber Co. v. Baker, 
25 S.W.2d 467, 324 Mo. 984, trans¬ 
ferred, see 86 S.W.2d 130, 225 Mo. 

' App. 849—Supreme Lodge of the 
I World. Xioyal Order of Moose, v. 

I Paramount Progressive Order of 
Moose, 17 S.W.2d 827, 322 Mo. 866, 
transferred, see 26 S.W.2d 826, 224 
MoApp. 276—Guillod v. Kansas 
City Power & Llght Co., 11 S.W.2d 
' 1036, 321 Mo. 586, transferred, see 
18 S.W.2d 97, 224 Mo.App. 382— 
* Corbett v. Lincoln Savings & Ltoan 
^ Ass*n, 4 S.W.2d 824, transferred, 
see 17 aw.2d 275, 223 MoA.pp. 329 
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—Newman v. John Hancock Mut. 
Life Ins. Co., 290 S.W. 133, 316 Mo. 
454—^Zach v. FideiIty & Casualty 
Co. of New York, 257 S.W. 124. 302 
Mo. 1—State v. Hale, 248 S.W. 958 
—City of Klrkwood, to Use of 
Fanners* & Merchants* Trust Co., 

V. Hlllcrest Realty Co., 226 S.W. 
835, 285 Mo. 552, transferred, see, 
App., 234 S.W. 1023—Trembley v. 
Pidelity & Casualty Co. of New 
York, 223 S.W. 887, transferred, 
see. App., 232 S.W. 179—^Kribs v, 
United Order of Foresters, 222 S. 

W. 1005, transferred, see, App., 
233 S.W. 89—Mound City v. Mel- 
vin, 199 S.W, 256—Berryman V. 
Maryland Motor Car Ins. Co., 197 
S.W. 850—Mercantile Trust Co. v. 
Lyon, 195 S.W. 1032—Kelly v, 
Howard, App., 123 S.W.2d 68 i— 
Heorath v. Halpin, 60 S.W.2d 744, 
227 Mo.App. 984—Bank of Corning 
V. Consolidated School Dist No. 6 
of Atchison County, 54 S.W.2d 486, 
227 Mo.App. 523—^Boggs V. Mis- 

* souri-Kansas-Texas R. Co., App.. 
50 S.W.2d 164, transferred, see 80 
S.W.2d 141, 336 Mo. 528—Pearson 
Elevator Co. v. Missouri, K. & T. 
R Co., App., 46 S,W.2d 247, trans¬ 
ferred, see 80 S.W.2d 137, 336 Mo. 
583—Hake v. Hake, App., 18 S.W. 
2d 573. 

16 C.J. p 1082 note 66 Ca3-[d]. 

88, Mo.—^Daniel & Henry Co. v. P. 
Bierman & Sons Metal & Rubber 
Co., 116 S.W.2d 26, transferred. 
see, App., 121 S.W.2d 200—^Esmar 

V. Kaeussler, 106 S.W.2d 412, 341 
Mo. 33, transferred, see, App., 116 
S.W.2d 54—^Junior v. Junior, 84 S. 

W. 2d 909—^Woodling v. Westport 
Hotel Operatlng Co., 55 S.W.2d 477, 
331 Mo. 812, transferred, see 63 
S.W.2d 207, 227 Mo.App. 1231— 

* Hohlstein v. St Louis Roofing Co., 

* 42 S.W.2d 573, 328 Mo. 899, trans¬ 
ferred, see, App., 49 S.W.2d 226— 
State V. Tatman. 278 S.W. 713, 312 
Mo. 134, transferred, see, App., 
291 S.W. 161—^Berberet v. Electric 

' Park Amusement Co., 276 S.W. 36, 
310 Mo. 655—^Dorrah v. Pemiscot 
County Bank, 248 S.W. 960—State 
V. Goad, 246 S.W. 917, 296 Mo. 452 
—^McManus v, Burrows, 217 S.W. 
512, 280 Mo. 327—Hake v. Hake, 
App., 13 S.W.2d 573—State ex reL 
Johnston v. Hiller, App., 295 S.W. 
132. 

15 C.J. p‘l084 note 73. 
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shoiilcl bc esscntial to thc dctermination of the 
case,*'^ biit it is not nccessary that it should be ap¬ 
parent that the constitiitional objcctions relied on 
are well takcn.^^ In onier to entitlc a party to in- 
vokc thc jurisdiction of thc supreme court on the 
ground that a constitutional question is involved, 
the ruling of thc trial court on such question mus<- 
have been adverse to him,^® and the violation of the 


constitution must operate to his detriment.®® The 
court will determine whether such a question is 
involved before passing on the merits of the case.®^ 

A court of appeals has no appellate jurisdiction 
to decide a constitutional question,®® or to decide 
a case in which a constitutional question is directly 
involved,®® but the restriction applies only to cases 


87- Mo.—Bolin v. Soverpiim ^‘ninp. 
W. O. W., 98 S.W.2d 6S1. 339 Mo. 
618, transferred, see. App., 112 S. 
W.ad 5S2, certiorari grranted Sov- 
creicrn Camp, W. O. W., v. Bolin. 
58 S.Ct. 1038, 304 U.S. 537, S2 I* 
Ed, 1525. reveraed on othf*r 
irrounds 59 S.Ct. 35. 305 U.S. 66, 83 
Li.Ed, 45, 119 A.L..R. 478, rehear- 
ing denled 59 SCt 241, 303 U.S, 
673, 83 li.Ed. 436, mandate con- 
formed to Balin v. Sovereigm 
Camp. \V. O. W., Sup., 127 S.\V.2d 
718—Banfters* Mortff. Co. v. Less- 
ley, 31 SW2d 1035. transferred, 
see 38 S.W.2d 4S5. 225 Mo.App. 643 
—Sys V. Mllk Wagon D,-ivera' Un¬ 
ion, Local 603. 18 S.'W.2d 441. 323 
Mo. 130—Supreme Lodge of the 
World, Loyal Order of Moose, v. 
Paramount Progrej«.«(ive Order of 
Mooae, 17 S.W.2d 327, 322 Mo. 866. 
transferred. see 26 S.W.2d 826. 224 
Mo.App. 276—Corbett v. Lincoln 
Savings 6b Lioan Ass*n. 4 S.W.2d 
824, transferred, see 17 S.W.2d 275, 
223 Mo.App. 329—State v. Hale, 
248 SW. 938—Powell v. Bcidinger, 
228 S.W. 503, transferred. see, 
App.. 234 S.W, 850—^Adelman v. 
Altman. 226 S-W. 953, 2S5 Mo. 503, 
transferred, see App., 240 S.W. 272 
—Trembley v. Fldelity & Caaual- 
ty Co. of New York, 223 S.W. 887, 
transferred, App., 232 S.W. 179— 
State V. Kramer, 222 S.W. 822—* 
Rolllns V. Business Men'8 Acc. 
As8'n of America, 213 S.W. 62, 
transferred, see, App., 220 S.W, 
1022—Boggs V. Missourl-Kansas- 
Tescas R. Co., App., 50 S.W,2d 164, 
transferred. see 80 S.W.2d 141, 336 
Mo. 628—State ex rei. Pickwick 
Stage Lines v. Barton, i S.W.2d 
852, 232 Mo.App. 1236. 

15 C-J. p 1084 note 74. 

OonstzoctloiL of statata 

<1) A case which involves mere- 
ly the constructiojo or Interpretation 
of a state statute does not present 
a constitutional question within the 
Jurisdiction of the supreme court.— 
Stock V. Schloman, 18 S.W.3d 428, 
322 Mo. 1209, transferred, see 42 S. 
W.2d 61, 226 Mo.App. 234—City of 
Klrkwood, to Use of Parmers’ & 
Merchants* Tnxst Co., v. Hlllcrest 
Realty Co., 226 S.W. 835, 285 Mo. 
552, transferred, see, App., 234 S.W. 
1023—State ex rei. Crow v. Caroth- 
ers. 214 S.W. 867—16 CJ, p 1079 note 
49 £b]. 


(2) So, too, the conatruction of a 
fc-dr^ral statute does not involve a 
constitutional question where its va¬ 
lidi ty is not attackecl.—Miller v. Con- 
nor. 157 S.W. 81. 230 Mo. 677—Laii 

V. Pacific Express Co., 81 Mo.App. 
232. 

▼slidity of statute of another stats 

(1) The supreme court may de¬ 
cide, In a case properly before it, 
the validity of an act cf a sister 
state from the standpoint of Its con- 
formity to the United States consti¬ 
tution.—Kwillckl V, Holman, 167 S. 

W. 989. 258 Mo. 624. 

(2) However, there is nothing to 
prevent a court of appeals from 
passing on the validity of a statute 
of another state, under the constitu¬ 
tion of that state.—^Miller v. Kansas 
City Western R, Co., 1C8 S.W. 336, 
ISO Mo.App. 371. 

Constitutional question appaarently 
involved 

Where a constitutional question is 
apparently involved and the supreme 
court assumes Jurisdiction, the fact 
that it may flnally dispose of the 
case on other grounds without an 
examination of the constitutional 
question does not alfect its Jurisdic¬ 
tion.—Milan V. Allen, Mo., 175 S.W. 
933—Stanley v. St. Louis, I. M. & S. 
R. Co., 162 S.W. 210, 264 Mo. 237— 
Skinner v. St, Louis, I. M. & S. R. 
Co., 162 S.W. 237, 254 Mo. 22S—State 
V. Heffeman, 148 S.W. 90, 243 Mo. 
442. 

SSL Mo.—State v. Woodman, 193 S. 
W. 570—Elks Inv. Co. v. Jones, 187 
S.W. 71—Klng V. Stott, 162 S.W. 
246, 254 Mo. 198. 

8S. Mo,—Schildnecht v. City of Jop- 
lln, 35 S.W,2d 35. 327 Mo. 126, 
transferred, see 41 S.W.2d 690, 226 
Mo.App. 47— StaXe v. Richter, 33 
S.W.2d 926, 927, citing Corpus Ja- 
zls, and reverslng 27 S.W.2d 708, 
224 Mo.App. 430—McCill v. City of 
St. Joseph, 31 S.W.2d 1038, trans¬ 
ferred. see 38 S.W.2d 725, 225 Mo. 
App. 1033—Corbett v. Lincoln Sav- 
ings & Iioan Ass^n, 4 S.W.2d 824, 
transferred, see 17 S.W.2d 275, 223 
Mo.App. 329—Lux v. Milwaukee 
Mechanlcs' Ins. Co., 285 S.W. 424, 
transferred, see 295 S.W. 847, 221 
Mo.App. 999—Cotter v. VaJentine 
Coal Co.. 14 S.W.2d 660, 232 Mo. 
App. 1138, certiorari quashed, 
State ex reL Valentine Coal Co. V. 


T-imble. 28 S.W.2d 1028, 326 Mo. 
277. 

16 C.J. p 1084 note 77. 

90. Mo.—^Weisberg v. Boatmen's 
Bank, 245 S.W. 1053, transferred, 
see App.. 261 S.W. 393. 

16 C.J. p 1084 note 78, 

91- Mo.—Bankers* Mortg. Co. v. 
Lessley, 31 S.W.2d 1065, trans¬ 
ferred. see 88 S.W.2d 4S5, 226 Mo. 
App. 643—Sheets v. lowa State 
Ins. Co.. 126 S.W. 413, 236 Mo. 613. 

92. Mo.—State ox rcl. ICansas City 
V. Trimble, 298 S.W. 833, 317 Mo. 
1208, quashing opinion. State ex 
rei. Llnday v. Kansas City, App., 
20 S.W.2d 1, and followed in State 
ox rei. Kansas City v. Trimble^ 
Sup., 298 S.W. 835, quashing opin¬ 
ion State ex rei. Ross v. Kanpas 
City, App., 20 S.W.2d 16 (11-st 
case), followed in State ex rei. 
Kansas City v. Trimble, Sup., 298 
S.W. 836, quashing opinion State 
ex rei. Young v. Kansas City, App., 
20 S.W.2d 11 (flrst case), and 
State ex rei. Gough v, Kansas City, 
20 S.W.2d 14, followed In, State ex 
rei. Elansas City v. Trimble, Sup., 
298 S.W. 837, quashing oninlon. 
State ex rei. Neyhart v. Kansas 
City, App., 20 S.W.2d 12—State ex 
rei. Shoemaker v. Hali, 257 S.W. 
1047—State ex rei. and to Use of 
Beckenstein v. Frankenholl, App., 
122 S.W.2d 381—Smith v. Citisens 
Bank of Gerald, App., 106 S.W.2d 
45—State v. Van Graafeiland, App., 
293 S.W. 446—State v. Tumer, 
App., 284 S.W. 827—Landwehr v. 
Lingenfelder, App., 249 S.W. 723— 
State ex rei. Johnson v. Stewart, 
App., 240 S.W. 824—Commerce 
Trust Co. V. Syndicate Lot Co., 
236 S.W. 150, 208 Mo.App. 261— 
Commerce Trust Co. v. Syndicate 
Lot Co.. 232 S.W. 1055, 208 Mo.App. 
261—West V. Dyer, App., 191 S.W. 
1024. 

93. Mo.—State v. Sanderson, App., 
107 S.W.2d 965, transferred, see 
Sup., 124 S.W.2d 1071, transferred, 
see App.. 128 S.W.2d 277— State ex 
rei. State Hlghway Commission v. 
Brown, 96 S.W.2d 661, 231 Mo.App. 
56—Lentz v. Asphalt Paving Co., 
App., 60 S.W.2d 1063— State v. Ot- 
tensmeyer, App., 37 S.W.2d 497, 
transferred, see 61 S.W.2d 39, 830 
Mo. 764, transferred, see App., 65 
aW.2d 499—State v. England, 
App... 8 aw.2d 1077— State ex rei. 
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which reach the court by appeal or writ of error®^ 
unless superintending control over trial courts is 
involved,®® and the original jurisdiction vested in 
a court of appeals to hear and determine habeas 
corpus cases carries with it the authority to de¬ 
termine constitutional questions involved therein.®® 
If only the application of a constitutional provi- 
sion and not its construction is involved, a court 
of appeals has jurisdiction.®7 It has jurisdiction 
of actions which mcrely involve the determination 
of whether a local or foreign law governs, or the 
construction of foreign law, as against the conten- 
tion that the full faith and credit clause of the 
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federal constitution is involved in such cases;®® but 
where the contention is that the matter has been 
adjudicated in another state, the full faith and cred¬ 
it clause is involved and the supreme court has juris¬ 
diction.®® To. invest the supreme court with juris¬ 
diction on the grounds that a statute is unconstitu- 
tional, the challenge must be that the statute is in- 
herently and totally invalid and not mcrely that a 
certain interpretation of the statute renders it in- 
valid.^ A contention that the construction of a stat¬ 
ute by the trial or circuit court,^ or courts of ap- 
pcals,® or by a commission,^ is erroneous does not 
raise a constitutional question conferring jurisdic- 


Plckwick Stage Lines v. Barton. 4 
S.W.2a 852, 222 Mo.App. 1236— 
Bt*'te ez rcl. Hogran v. Sass. 266 
S.W. 765, 217 Mo.App. 416—Cali- 
fornia Speclal Road Dist. v. Buck- 
er, App.. 231 S.W. 71—^Kircher v. 
Evers. Ar^p., 210 S.W. 917—Berry 

V. Majestic Mllling* Co., App., 202 
S.W. 622. transferred. see 223 S. 

W. 73S, 284 Mo. 182. 

94 . Mo.—Ex parte Dlllon, 29 S.W. 
2d 236, 225 Mo.App. 280—State v. 
Blakemorc, 40 Mo.App. 406. 

98b Mo.—State ex rei. Pickwick 
Stage Lines v. Barton. 4 S.W.2d 
852, 222 Mo.App. 1236. 

96. Mo.—Bx parte Webers* 205 S. 
W. 620, 275 Mo. 677, t;ansferred, 
see 197 S.W. 860, 200 Mo.App. 29— 
Ex parte Beckenstein. App., 104 S. 
W.2d 404—^Ex parte Gadwood, 
App., 71 S.W.2d 177—^Ex parte DIl- 

,lon, 29 S.W.2d 236. 225 Mo.App. 
280. 

97. Mo.—^Wolf V. Hartford Fire Ins. 
Co., 263 S.W. 846, 304 Mo. 459, 
transferred, see 269 S.W. 701, 219 
Mo.App. 307—McManus v. Bur- 
rows, 217 S.W. 512, 280 Mo. 327— 
Ragsdale v. Brotherhood of Rall- 
road Trainmen, 80 S.W.2d 272, 229 
Mo.App. 545—Boggs V. Missourl- 
Kansas-Texas H. Co., App., 50 S. 
W.2d 164, transferred, see 80 S.W. 
2d 141, 836 Mo. 528. 

Brxoz in constmctlon of pleadlnffs 
Where the pleadlngs in a civll 
case are erroneously construed as 
not to demand a Jury trial. no con¬ 
stitutional question for the supreme 
court is involved.—George L. Cous- 
Ins Contracting Co. v. Acer Realty 
Co., Mo., 102 S.W.2d 936, transferred, 
see App., 110 S.W.2d 886—Wolf v. 
Hartford Pire Ins. Co.. 263 S.W. 846. 
304 Mo. 459. transferred, see 269 S. 
W. 701, 219 Mo.App. 307. 

9& Mo.—Esmer v. Haeussler, 106 S- 
W.2d 412, 341 Mo. 33, transferred, 
see App.. 116 S.W.2d 64—Barly v. 
Knights of the Maccabees of the 
World, 48 S.W.2d 890, transferred, 
see Dawson v. Knights of the Mac¬ 
cabees of the World, App., 67 S. 
W.2d 748—Brown v. Wabash Ry. 

21C J.S.-42 


Co., 274 S.W. 388. 309 Mo. 217. 
transferred, see App., 281 S.W. 
64—Zach V. Pidelltv & Casualtv 
Co. of New York, 217 S.W. 124, 302 
Mo. 1—Reece v. Securi ty Bcn. 
Ass’n. App., 114 S.W.2d 207, trans¬ 
ferred, see Sup., 124 S.W.2d 1146— j 
Ragsdale v. Brothe^^hood of Rail- ' 
road Trainmen, 80 S.W.2d 272, 220 
Mo.App. 545. 

99- Mo.—^Robertson v. Securlty Ben. 

Ass’n, 114 S.W.2d 1009, 342 Mo. 

• 284. 

1. Mo.—Langan v. TJ. S. Life Ins. 
Co., 114 S,W.2d 984, transferred, 
see App., 121 S.W.2d 268, trans¬ 
ferred, see Sup., 130 S.W.2d 479— 
Moyer v. Orek Coal Co., 78 S.W. 
2d 107, transferred. see 82 SW.2d 
924. 229 Mo.App. 811—Detmer, 

B-nzn'*'* & Mason v. New York 
Cent, R. Co., 72 S.W.2d 984, trans¬ 
ferred, see 80 S.W. 222, 229 Mo. 
App. 702—Curtin v. Zerbst Phar- 
macal Co., 62 S,W.2d 771, 333 Mo. 
846, transferred, see 72 S.W.2d 152, 
229 Mo.App. 82—Chilton v. Drain- 
age List. ^To. 8 of Pemiscot Coun- 
ty, 61 S.W.2d 744, 332 Mo. 1173, 
transferred, see 28 S.W.2d 120, 224 
Mo.App. 467, transferred, see 63 S. 
W.2d 421, 228 Mo.App. 4—Dietrich 
V. Brlckey, 37 S.W.2d 428, 327 Mo. 
189—Service Purchaslng Co. v. 
Brennan, 32 S.W.2d 81, transferred, 
see 42 S.W.2d 39, 226 Mo.App. 110 
—^Nickell V. Kansas City, St. L. & 
C. R. Co.; 32 S.W.2d 79, 326 Mo. 
338, transferred, see 41 S.W.2d 595, 
226 Mo.App. 302. 

Constmctloa. in, eextain niannirr if ac. 
cepted by covt 

That the construction of a stat¬ 
ute or ordinance in a certain manner 
or as contended for by one party 
might, if accepted by the court, re¬ 
suit in a rule which would violate 
some constitutional provislon, If the 
statute had so provided, does not in¬ 
volve the construction of the con¬ 
stitution 80 as to give the supreme 
court jurisdiction.—Moyer v. Orek 
Coal Co., Mo., 78 S.W.2d 107, trans¬ 
ferred. see 82 S.W.2d 924, 229 Mo. 
App. 811—State ex inf. Miller v. St. 
Louis Union Trust Co„ 74 S.W.2d 
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348. 385 Mo. 845—State ex rei. Bur- 
nett V. School Dist. of City of JrflC?r- 
.•»rn. 74 S.W.2d 30. 335 Mo. 80.3— 
Ctirtin V. Z'»’-bst Pharmacal Co., 62 S. 
W.2d 771, 333 Mo. 316, transferred, 
see 72 S.W2i 152. 229 Mo.App. 82— 
Chilton V. D"alnage D!at. No. 8 of 
Pemiscot County, 61 S.W.2d 744. .332 
Mo. 1173, transferred, see 28 S.W. 
2d 120. 224 Mo.App. 467, transferred, 
see 63 SW.2d 421. 228 Mo.App. 4— 
Nickell v. Kansas City, St. L. & C. 
R. Co., 32 S.W.2d 79 326 Mo. 338, 
transferred, see 4l S.W.2d 51*6, 226 
Mo.App. 302—Pred Wolferman BMg. 
Co. V. General Outdoor Advertising 
Co., App., 30 S.W.2d 157. 
yalid'.ty of statuto detennines Juris- 
dictloa 

In determining whether the su¬ 
preme court has jurisdiction on the 
ground that the conatitutionality of 
a statute is involved, it is the va- 
lidity, and not the construction of 
the statute which determines juris¬ 
diction.—State V. Goad, 246 S.W. 917, 
296 Mo. 452. 

2. Mo.—^Langan v. U. S. Life Ins. 
Co., 114 S.W.2d 984. transferred, 
see App., 121 S.W.2d 268—Com- 
mercial Bank of Jamesport v. 
Songer, 62 S.W.2d 903, trans¬ 
ferred, see 74 S.W.2d 100, 229 

Mo.App. 168—Curtin v. Zerbst 
Pharmacal Co., 62 S.W.2d 771, 333 
Mo. 346, transferred, see 72 S.W. 
2d 152, 229 Mo.App. 82—Hohlstein 
v. St. Louis Rooflng Co., 42 S.W.2d 
573. 328 Mo. 899, tiansferred, see. 
i App., 49 S.W.2d 226—Corbett v. 
Lincoln Savings & Loan Ass*n. 4 
S.W.2d 824, transferred, see 17 
S.W.2d 275. 223 Mo.App. 329— 
Bealmer v. Hartford Fire Ins. Co. 
of Hartford, Conn.. 220 S.W. 954, 
281 Mo. 495. 

3L Mo.—Staggs V. Gotham Mining 
& Mining Co.. 228 S.W. 461. 

4. Mo.—Curtin v. Zerbst Pharmacal 
Co., 62 S.W.2d 771, 333 Mo. 346. 
transferred, see 72 S.W.2d 152, 229 
Mo.App. 82—Hohlstein v. St. Louis 
Roofing Co., 42 S.W.2d 573, 328 
Ho. 899, transferred, see App., 49 
S-W.2d 226.' 
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tion on thc supreme court. Likcwise, a constitu- 
tional question is not raised by the assertion that if 
plaintiff is alUmx^d to rccover defendant vvill be de- 
prived of his property without due process of 
law.® 

Previous dccision on sam€ quesHon. Where a 
constitutional question has once been settled by the 
supreme court, an appeal cannot t>e taken to that 
court in a subsequent case on thc ground that the 
same question is again involved,® but where a con- 
stitutional question had not been decided at the time 
when an appeal was taken to the supreme court on 
the ground that such question was involved, that 


court will retain jurisdiction of the appeal, not- 
withstanding the fact that, since the appeal was 
taken, but before a decision thereon, the constitu¬ 
tional question had been decided in another case.^ 

Disposition of entire cause. Where a case is 
transferred from a court of appeals to the supreme 
court because a constitutional question is involved, 
the supreme court has jurisdiction to determine the 
whole case on its merits.» 

Presentation and preservation of constitutional 
question. For jurisdiction of the supreme court to 
attach on this ground, the constitutional question 
must have been duly and properly^ raised and pre- 


Jhidldal detacmiutloa 1^ eoxuini»- 
siou 

A coxitention that a commlsslon in 
determining a question as author- 
ized by statute has vlolated a pro- 
Vision of the constitution which 
vests judicial power in the courts 
does not confer Jurisdiction. on the 
supreme court where the statute it- 
self is not attaeked and only the 
construction of the statute to deter¬ 
mine whether the commlsslon ex- 
ceeded its authority is Involved.— 
State ex rei. Orscheln Bros. Truck 
Lines V. Public Service Commission, 
93 S.W.3d 8S2. 338 Mo. 573. trans¬ 
ferred, see State ex reL Orscheln 
Bros. Truck Lines v. Public Service 
Commission of Missouri, 98 S.W.2d 
136, 231 Ho.App. 293, reversed on 
other srrounds State ex reL Orscheln 
Bros. Truck Lines v. Shaln, 106 S.W. 
2d 901, 341 Ho. 27. conformed to 
State ex rei. Orscheln Bros. Truck 
Lines v. Public Service Commission, 
110 S.W.2d 364, 232 Mo.App. 605, 
cause reinstated 110 S.W.2d 364, 232 
HaApp. 605. 

5. Mo.—^Dorrah v. Pemiscot County 
Bank, 248 aw. 960—Bums v. Pru¬ 
dential Xns. Ca of America, 247 S. 
W. 159, 296 Mo. 680, transferred, 
see App., 253 aW. 8L 

a Ma—City of Marshfleld ex reL, 
to Use of Hasten v. Brown, 88 S. 
W.2d 389, 837 Mo. 1186, trans¬ 
ferred, see App., 79 S.W.2d 519, 
transferred, App., 99 S.W.2d 485— 
Fischbach Brewinr Co. v. City of 
*St. Louis, 87 aW.2d 648, 337 Mo. 
1044—Wolf V. Hartford Fire Ins. 
Co., 268 aw. 846, 804 Mo. 459. 
transferred. see 269 8.W. 701, 219 
Mo.App. 807—State v. Campbell, 
259 aw. 430, transferred, see App., 
366 aw. 764—Webster v, U. S. 
Railrofkd Adminlstration, 234 S.W. 
790, transferred, see Webster v. 
l>avis, App., 245 S.W. 625—Hard- 
wicke V, Wymore, 228 aW. 757, 
transferred, see 235 S.W. 171. 208 
Mo.App. 414—^Trembley v. Fidelity 
6b Casualty Co. of New York, 223 
S.W. 887, transferred,. see App., 282 
S.W. 179—State ex reL Simmons 


(now Hatton) v. American Surety 
Co. of New Tork. 210 S.W. 428— 
Non-Royalty Show Co. v. Phoenix 
Assur. Co.. Limited, of London. 
England. 210 S.W. 37, 277 Mo. 399 
—Cheek V. Pradential Ins. Co. of 
America. 209 S.W. 928, transferred, 
see App.. 223 S.W. 764, error dis- 
missed Prudential Ins. Co. of 
America v. Cheek, 40 S.Ct. 343, 252 
U.S. 567. 64 LEd. 719, and afflrmed 
42 S.Ct. 516, 259 U.S. 630, 66 L.Bd. 
1044, 27 A.L.R. 27—Lewis v. New 
Tork Life Ins. Co.. 201 S.W. 851. 
852—Knapp Bros. Mfer. Co. v. Kan- 
s&B City Stockyards Co,. 199 S.W. 
168. transferred, see App., 204 S. 
W. 194—State v. Swift & Co., 195 
S.W. 996, 270 Mo. 694, transferred, 
see App., 198 aW. 457, reversed on 
other irrounds 200 S.W. 1066, 273 
Mo. 462, L.R.A.1918C 1160—Wol- 
lums V. Mutual Ben. Health & Ac¬ 
cident Ass’n, 46 S.W.2d 259, 226 
Mo.App. 647. 

15 C.J. P 1084 note 80. 

However, in some cases a previ¬ 
ous decision on a constitutional ques¬ 
tion has been held not to preclude an 
appeal to the supreme court in a 
subsequent case where the same 
question is raised.—Curtice v. 
Schmidt, 101 S.W. 61, 202 Mo. 703, 
10 Ann.Cas. 702—State v. Smith, 76 
S.W. 626, 177 Mo. 69—16 C.J. p 1084 
note 79. 

DeeisLon by United States supreme 
pourt 

Appellantes contentlon that a fed- 
eral statute is unconstitutional does 
not sive the supreme court Jurisdic¬ 
tion of the appeal, where the United 
States supreme court has decided 
against the contentlon.—Ham v. Chi- 
cago, B. & Q. Ry. Co., 235 S.W. 1046, 
transferred, see Hamm v. Chlcaso, 
B. & Q. R. Co., 245 S.W. 1109, 211 
Mo~App. 460. 

Question pendlag in United States 
supreme oourt 

Where a case involvins the con- 
stitutionality of a statute has been 
decided by the supreme court, but 
is pendins in the United States su¬ 
preme court on a writ of error, the 
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constitutionality of the statute Is 
stili an open question, so that the 
supreme court will take Jurisdiction 
of €Ui appeal in a subsequent case 
in which the constitutionality of 
the same statute is queslloned.— 
0’Donnell v. Kansas City, St. L. & 
C. R. Co.. 95 S.W. 196, 197 Mo. 110, 
114 Am.S.R. 763, followed in Doyle 
v. Kansas City. St. L. & C. R. Co., 
Mo., 95 S.W. 200. • 

Dictum in previous case as to the 
question of constitutionality does not 
prevent an appeal to the supreme 
court,—Cotton Lumber Co. v. La 
Crosse Lumber Co.. 204 S.W. 957. 200 
Mo. App. 7. 

Question of unreasoaable search and 
seizure 

Supreme court, by previous rullug 
In simllar case, could not put at 
rest constitutional question of unrea- 
sonable search and seizure, since 
whether a search is unreasonable de- 
pends on the facta in the particular 
case.—State v. McBride, App., 32 S. 
W.2d 184, transferred, see 37 S.W.2d 
423, 327 Mo. 184. 

7. Mo.—^McFail V. Barton-Mansfleld 
Co., 61 S.W.2d 911. 333 Mo. 110— 
Privitt V. St. Louis-San Francisco 
Ry. Co., 300 S.W. 726. 

16 C.J. p 1085 note 81. 

Qnestion held'not previonsly decided 
Mo.—State ex rei. and to Use of 
Beckenstein v. Frankenhoff, App., 
’ 122 S.W.2d 381. 

^ Mo.—Taylor v. Bimmitt, 78 S.W. 
2d 841, 336 Mo. 330, 98 A.L.R. 
995—^Little River Drainagre DisL v. 
Houck, 222 S.W. 384, 282 Mo. 

458—State v. Chandler, 33 S.W. 
797, 132 Mo. 155, 53 Am.S.R. 483. 

9. Mo.—^Federal Land Bank of St. 
Louis ^ V. Bross, 116 S.W.2d 6, 
transferred, see App., 122 S.W.2d 
35—State ex rei. Missouri Electric 
; Power Co. v. Allen. 100 S.W.2d 
868, 340 Mo. 44—State ex rei., to 
Use of Alton R. Co. v, Public Serv¬ 
ice Commission, 100 S.W.2d 474, 
transferred, see App., 110 S.W.2d 
1121, certiorari quashed State ex 
xeL Public Service Commission v. 
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sented in the trial court,i® unless the question is 
so necessarily involved that no judgment could have 
been rendered by the trial court ^^ithout detemiin- 


injf the question.ii The rccord miist show that 
the question was involvecP^ and passed on,^^ al- 
though this is not necessary wherc the proceedings 


Shain, 119 S.W.2d 220, 342 Mo. 867 

_State ex rei. Orscheln Bros. 

Truck Lines v. Public Service 
Commission, 92 S.W.2d 882, 338 
Mo. 672, transferred, see State ex 
rei* Orscheln Bros. Truck Lines v. 
Public Service Commission of Mis- 
sourl 98 S.W.2d 126, 231 Mo.App. 
293, reversed on other srounds 
State ex rei. Orscheln Bros. Truck 
Lines v. Shain, 106 S.W.2d «01. 341 
Mo. 27, conformed to State ex rei. 
Orscheln Bros. Truck Lines v. 
Public Service Commission, 110 S. 
W.2d 364, 232 Mo.App. 606, cause 
reinstated 110 S.W^.2d 364, 232 Mo. 
App. 605—State ex rei. Pltcaim v. 
Public Service Commission, 92 S. 
W.2d 881, transferred. see State 
ex reL Piteaim v. Public Service 
Commission of MissourI, 100 S.W. 
2d 637, 231 Mo.App. 446, reversed 
on other grounds State ex rei. Plt- 
calm V. Shain, 106 S.W.2d 901, 341 
Mo. 27, conformed to State ex rei. 
Pltcaim V. Public Service Com¬ 
mission, 111 S.W.2d 982, 232 Mo. 
App. 756, eertiorarl dismissed State 
ex reL Piteaim v. Shain, Sup., 106 
S.W.2d 902. second case—Walter 
Lu Lacy Co. v. National Pinance 
Corporation. 73 S.W.2d 747, trans¬ 
ferred, see App., 79 S.W.2d 1078— 
State V. Hammer, 61 S.W.2d 966, 
333 Mo. 40, transferred, see App., 
66 S.W.2d 415, transferred. see 63 
S.W.2d 181—Cox V. Prank L. 
Schaab Sto ve & Pumiture Co., 68 
S.'W'.2d 700, 882 Mo. 492, trans¬ 
ferred, see App., 67 S.W.2d 790— 
Wheat V. Platte City Ben. Assess- 
ment Special Road List, of Platte 
County, 62 S.W.2d 866, 380 Mo. 
1246, transferred, see 59 S.W.2d 88, 
227 Mo.App. 869—State v. Selleck, 
46 S.W.2d 679, transferred, see 
App., 56 S.W.2d 496—Hohlstein v. 
St Louis Roolingr Co., 42 S.W.2d 
673, 328 Mo. 899, transferred, see 
49 S.W.2d 226—^Nlckell v. Kansas 
City, St L. & a R. Co., 32 S.W.2d 
79, 326 Mo. 338, transferred, see 
41 S.W.2d 696, 226 Mo.App. 302— 
Devoto V. Devoto, 81 S.W.2d 805, 
826 Mo. 611, transferred, see App., 
39 S.W.2d 1083—Lieber v. Heil, 80 
S.W.2d 143, 326 Mo. 1148. trans¬ 
ferred, see 296 S.W. 200, 220 Mo. 
App. 896—^Houston v. Wilhite, 20 
S.W.2d 553, transferred. see 27 S. 
W.2d 772, 224 Mo.App. 695—Syz v. 
Milk Wagon Drlvers’ Union, Local 
603, 18 S.W.2d 441, 323 Mo. 130—In 
re Aiken^s Estate, 297 S.W. 963— 
Newman v. John Hancock Mut. 
Life Ins. Co., 290 S.W. 133, 316 Mo. 
464^tate v. Cox,. 259 S.W. 1041, 
transferred, see App., 266 S.W. 
734—State v. Mackay, 269 S.W. 
430, transferred, see App., 267 S.W. 


5—State v. Graham, 256 S.W. 770. 
301 Mo. 272, retransferred, see 247 
S.W. 194, 295 Mo. 695, and trans¬ 
ferred, see App., 250 S W. 926— 
Dorrah v. Pemiscot County Bink, 
248 S.W. 960—Burns v. Prudential 
Ins. Co. of America. 247 S.W. 159, 
295 Mo. 680, transferred. see App., 
268 S.W. 81—Johnson v. Kansas 
City Electric Light Co., 232 S.W. 
1094—^Lavelle v. Metropolitan Life 
Ina Co., 231 S.W. 616, transferred, 
see App., 238 S.W. 504—Chapman 

V. Adams, 230 S.W. 80, transferred, 
see 243 S.W. 401, 210 Mo.App. 680 
—^Huckshold V. United Rys. Co. of 
St Louis, 226 S.W. 852, 286 Mo. 
497, transferred, see App., 234 S. 

W. 1072—Harbis v. Cudahy Pack- 
* Ing Co., 228 S-W. 578, transferred, 

see 241 S.W. 960, 211 Mo.App. 188. 
certiorari Quashed State ex rei. 
Harbis v. Trhnble, 238 S.W. 809, 
292 Mo. 333—Parker-Washingrton 
Co. V. Pield, 219 S.W. 598, trans¬ 
ferred, see App., 239 S.W. 569— 
Strother v. Atehison, T. & S. P. Ry. 
Co., 203 S.W. 207. 274 Mo. 272— 
Funk V. Kansas City, 197 S.W. 843 
—^Klohr V. Edwards, App., 94 S.W. 
2d 99—State ex rei. Johnston v. 
Hiller, 296 S.W. 132—Commerce 
Trust Co. V, Syndicate Lot Co., 
235 S.W. 156, 208 Mo.App. 26L 
15 aJ. p 1083 note 68. 

Quesfeloa snilLeiexitly xaised 
Mo.—^Berry v. Majestic Milling Co., 
App., 202 S.W. 622, transferred, see 
223 S.W. 738, 284 Mo. 182. 
la Mo.—State ex rei. Rose v. Webb 
City, 64 S.W.2d 597, 333 Mo. 1127, 
transferred, see App., 74 S.W.2d 45 
—^Beck V. Kansas City Public Serv¬ 
ice Co., 37 S.W.2d 589, trans¬ 
ferred, see App., 48 S.W.2d 213— 
Schildnecht v. City of Joplin, 35 
S.W.2d 35, 327 Mo. 126, transferred. 
see 41 S.W.2d 690, 226 Mo.App, 
47 —state v. Richter, 88 S.W.3d 
926, reverslng 27 S.W.2d 708, 224 
Mo.App. 430—^McGill v. City of St' 
Joseph, 31 S.W.2d 1038, trans¬ 
ferred, see 38 S.W.2d 725, 225 Mo- 
App. 1033—Lieber v. Heit 30 8. 
W.2d 143, 825 Mo. 1148, trans¬ 
ferred. see 296 S.W. 200. 220 Mo. 
App. 896—Stock V. Schloman, 18 
S.W.2d 428, 322 Mo. 1209, trans¬ 
ferred, see 42 S.W.2d 61, 226 Mo. 
App. 234—^Aufderheide v. Polar 
Wave Ice & Fuel Co., 4 S.W.2d 
776, 319 Mo. 837—^Keena v. Keena, 
3 S.W.2d 362—Newman v. John 
Hancock Mut. Life Ins. Co. 290 S. 
W, 133, 816 Mo. 454—State v. Bell. 
289 S.W. 834—Goodwin & Jean v. 
American Ry. Express Co., 280 S. 
W. 1048—State v. Cox, 259 S.W. 
1041, transferred, App., 266 

S.W. 734—sute v. Hale, 248 S.W- 
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958—Burns v. Prudential Ins. Co. 
of America, 247 S.W. 159. 205 Mo. 
680, transferred, see .\pp.. 253 S. 
W. 81—Deming v. City of Sprlng- 
fleld, 217 S.W. 27—Hydraulic Press 
Brick Co. v. Lane, 205 S.W. 801— 
Strother v. Atehison. T. & S. P. Ry- 
Co., 203 S.W. 207, 274 Mo. 272—Llt- 
tletteld V. LIttkfield, 197 S.W. 1067, 
272 Mo. 163, retransferring, see 
App., 168 S.W. 841—Llmbaugh v, 
Monarch Life Ins. Co., Springfleld, 
MasS., App., 8 i S.W.2d 208—Lins v. 
Boeckeler Lumber Co., 299 S.W. 
150, 221 Mo.App. 181—State ex rei. 
Johnston v. Hiller, App., 295 S. 
W. 132—Cameron v. Massachusetts 
Protective Ass’n, 275 S.W. 988. 220 
Mo.App. 780—State v. Brownfleld, 
App., 256 S.W. 143—Commerce 
Trust Co. v. Syndicate Lot Co., 

235 S.W. 150, 208 Mo.App. 26L 
15 C.J. p 1083 note 69. 

Waiver 

Constitutional question as distin- 
guished froxn jurisdictional question, 
may be waived by not raising it 
below.—Syz v. Milk Wagon Drivers* 
Union, Local 603, 18 S.W.2d 441, 323 
Mo. 130. 

IL Ma—sute ex rei. State BIdg. 
Commission v. Smith, 81 S.W.2d 
618, 336 Mo. 810—SUte ex rei. 
Rose V. Webb City, 64 S.W.2d 697, 
333 Mo. 1127, transferred, see App.. 
74 S.W.2d 46—Schildnecht v. City 
of Joplin. 35 S.W.2d 35. 327 Me. 
126, transferred, see 41 S.W.2d 590, 
226 Mo.App. 47—^Wabash R. Co. v. 
Plannigan, 117 S.W. 722, 218 Mo. 
566, transferred. see 100 S.W. 661, 
118 Mo.App. 124. 

15 CJ. p 1083 note 70. 

12. Mo.—sute ex rei. Rose v. Webb 
City, 64 S.W.2d 697, 333 Mo. 1127, 
transferred, see App., 74 S.W.2d 
45—Lieber v. Heil, 30 S,W.2d 143, 
325 Mo. 1148. transferred, see 296 
S.W. 200,. 220 Mo.App. 896—City 
of Laclede v. Libby. 278 S.W. 372, 
transferred, see City of Laclede, to 
Use of Abell v. Libby, 285 S.W. 
178, 221 Mo.App. 703—sute Sav- 
ings, Loan & Trust Co. v. Swim- 
mer, 229 S.W. 390, transferred, see 

236 S.W. 1057, 208 Mo.App. 503— 
Davis V. Missouri Electric Power 
Co., App., 88 S.W.2d 217. 

15 C.J. p 1088 note 71. 

la Mo.—sute ex reL Rose v. Webb 
City, 64 S.W.2d 697, 333 Mo. 1127, 
transferred, see App., 74 S.W.2d 
45—Brown Shoe Co. v. .^tna Life 
Ins. Co., 281 S.W. 963, transferred. 
see 291 S.W. 522, 220 Mo.App. 649 
—^Berry v. Majestic Milling Co., 
223 S.W. 738, 284 Mo. 182, trans¬ 
ferred, see App., 202 S.W, 622. 

15 C.J. p 1083 note 72. 
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are summary Jn nature rcqinrjnjj no record.^* The 
question must bc presented in the lower court at 
the first opportunity occiirrinfj in the d«e conrsc of 
ordinary procedure,^^ and must thereafter be pre- 


served and kept alive by appropriate steps.i® The 
spccific provision of the constitution allcgcd to be 
violatcd must be designated,i7 and the facts show- 
ing the nature and manner of the violation must be 


14. Mo.—state v. Campbell. 32 S. 
W.2d 63. 325 Mo. 531. 

15^ Mo.—Crescent Planlnjf Mill Co. 
V. Mueller, 117 S.W.2a 247, 118 A. 
UR. 700, transferred, App., 123 
SW2d 103—State v. WiISiams. 87 
S.W.2d 423, 537 Mo. 0S7—St. Louis 
Union Trust Co. v. Hili, 76 S.W.2d 
685. 336 Mo. 17—Walter L. Lacy 
Co. V. National Ftnance Corpora¬ 
tion. 73 S.W.2d 747, tranaferred. 
see App., 70 S.\V.2d 1078—Mer¬ 
ebant s' Savlnsrs & Loan As8’n of 
Kansas City v. Ancona Realty Co., 
73 S.W.2d 707, 335 Mo. 3S6. trana¬ 
ferred, aee 78 S.\V.2d 470, 220 Mo. 
App. 714—Woodlinir v. Weatport 
H>tel Operating Co., 55 S.W.2d 
477. 331 Mo. 812, tranaferred. see 
63 S.W.2d 207, 227 Mo.App. 1231— 
I^waon V. Capital City Contract- 
Ing Co., 43 S.W.2d 775, 320 Mo. 
13—Hjhlatein v. St. liOuia Rooflng 
Co., 42 S.W.2d 673, 328 Mo. 800. 
tranaferred, aee 40 S.W2d 226— 
Bsck V. Kanaaa City Public Service 
Co., 37 S.W.2d 680. tranaferred. aee 
App., 4S S.W.2d 213—Nickell v. 
Kanaaa City, St. H & CL R. Co., 32 
S.W.2d 70, 326 Mo. 338. tranaferred, 
aee 41 S.W.2d 505. 226 Mo.App. 
302—State v. Tatman. 278 S.W. 
713, 312 Mo. 134, tranaferred, aee 
App., 201 S.W, 151—State v. HUll, 
273 S.W. 1030, tranaferred, aee 
App., 270 S.W. 221—State v- Hale, 
248 S.W. 958—Severson v- Dlckln- 
aon, 248 S.W. 695—Mike Bsmffirer 
Movingr Co. V. 0’Brlen. 234 S.W. 
807, tianaferred. ace App., 240 S.W. 
481—Lavelle v. Metropolitan Life 
Ina. Co., 231 S.W. 6X6, tranaferred, 
ace App., 2j8 S.W. 504—Chapman 
V. Adama, 230 S.W. 80, tranaferred, 
aee 243 8.W. 401. 210 Mo.App. 680 
—Beaimer v. Hartford Flre Ina, 
Co. of Hartford, Conn., 220 S.W. 
‘64, 281 Mo. 405—West v. Dyer, 
3.2 S.W. 880, tranaferred, see App., 
217 S.W. 584—State ex rei. Sim- 
mons (now Hatton) v. American 
Surety Co. of New York. 210 S.W, 
428—Strother v, Atehison, T. &'S. 
F. Ry. Co., 203 S.W. 207, 274 Mo. 
272—State ex rei. State Hi^rhway 
Commission v. Brown, 05 S.W.2d 
661, 231 Mo.App. 56—Limbaugh v. 
Monarch Life Ina. Co., Springfield, 
Maaa., App., 84 S.W.2d 208—State 

V. Van Graafeiland, App., 203 S. 

W. 445—State v. Dodo, App., 253 
S.W. 76. 

Ia ooQzt of appeala 

(1) Conatitutional queatlon depriv- 
ing court of appeala of Jurladiction 
may be* raiaed in court of appeala if 
ralaed at the first opportunity.— 
State ex reh Plckwlck Stage Linea 


V. Barton, 4 S.W.2d 852, 222 Mo.App. 
1236. 

(2) On appral to court of appeals, 
conslitutional question which would 
put jurisdiction in supreme court 
and deprive court of appeals of Ju- 
riF.diction ahould not be postponed 
until after other questions have been 
raiaed, but ahould be urged at 
earlieat possible moment, otherwise 
it will be regarded as waived.— 
Concrete Engineering Co. v. Grande 
Bldg. Co., 86 S.W.2d 695, 230 Mo. 
App. 443. 

Votion for naw triaX 

(1) Generally, a constitutional 
question to give the supreme court 
Jurladiction cannot be first raiaed in 
a motion for a new trial.—Lawson 

V. Capital Ci*y Contracting Co., 43 
S.W.2d 775. 329 Mo. 19—Hahlstein v. 
St. Louis Roofing Co.. 42 S.W.2d 573. 
328 Mo. 809, tranaferred, see App., 
49 S.W.2d 226—Lieber v. Heil, 30 S. 

W. 2d 143, 325 Mo. 1148, tranaferred, 

see 206 S.W. 200, 220 Mo.App. 896— 
Joe Dan Market v. Wentz, 13 S.W.21 
641. 321 Mo. 943, tranaferred. see 20 
S.W.2d 667, 223 Mo.App. 772—Vil- 
lage of Grandview, of Jackson Coun- 
ty, V. McBlroy, 298 S.W. 760, 318 
Mo, 135—State v. Tatman, 278 S.W. 
713, 312 Mo. 134, tranaferred, see 
App., 291 S.W. 151—State v. Luna, 
259 S.W. 797, tranaferred, see App., 
266 S.W. 756—Ham v. Chicagro, B. 
& Q. Ry. Co., 235 S.W. 1046, trana¬ 
ferred, see Hamm v. Chlcago, B. & 
Q. R. Co., 245 S.W. 1109, 211 Mo.App. 
460—City of St. Joseph v. Cox, 226 
S.W*. 871, retranaferred, see 232 S.W. 
256, 208 Mo.App. lOO—Tinaley v. 

JEtna Ina. Co. of Hartford, Conn., 199 
S.W, 121—^Platte Valley Drainage 
Dist of Worlh County v. National 
Surety Co„ 295 S.W. 1083, 221 Mo. 
App. 898—15 C.J. p 1083 note 60 [c]. 

<2) However, where the question 
arlaeif on determination of motion 
after flnal Judgment and no counter- 
pleading is required, it is not too 
late to present point in motion for 
new trial.—^Kristanik v. Chevrolet 
Motor Co., 70 S.W.2d 890, 335 Mo. 60. 
Qneation held timely raiaed 
Mo,—^Maasey-Harris Harvester Co. 
V. Federal Reserve Bank of Kan¬ 
aaa City, 104 S.W.2d 385, 340 Mo. 
1133, 111 AL.R. 133—Woodling 
V, Weatport Hotel Operat Ing Co., 
55 S.W.2d 477, 331 Mo. 812, 

tranaferred, aee 63 S.W.2d 207. 
227 Mo.App. 1231—^Butler v. Board 
of Education of Consolidated 
School Dist No. 1 of Audrain 
County, 16 S.W.2d 44—State v. 
Tunnell, 259 S.W. 128, 302 Mo. 433. 

Mo,—Crescent Planing Mill Co. 
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V. Mueller, 117 S.W.2d 247, 118 
A.L.R. 709, tranaferred, see App., 
123 S.W.2d 193—State ex rei. Mis- 
souri E’ectric Power Co. v. Allen, 
100 S.W.2d 868, 340 Mo. 44—State 
V. Williams, 87 S,W.2d 423, 337 Mo, 
987—St. Louis Union Trust Co. v. 
Hili, 76 S.W.2d 685, 336 Mo. 17— 
Normandy Consol. School Dist. of 
St. Louis County v- Wellston Sew- 
er Dist of St. Louis County, 74 
S.W.2d 621, tranaferred, see App., 
77 S.W.2d 477—State ex rei. Rose 
V. Webb City, 64 S.W.2d 597, 333 
Mo. 1127, transferred, see App., 
74 S.W.2d 45—State v. Hammer, 61 
S.W.2d 965, 333 Mo. 40, transferred, 
see App., 56 S.W.2d 415, trans¬ 
ferred, see 63 S.W.2d 181—State ex 
rei. Walker v. Locust Creek Drain- 
age Dist, 58 S.W.2d 452, trans¬ 
ferred, see 67 S.W.2d 840, 228 Mo. 
App. 434—State v. Ottensmeyer, 51 
S.W.2d 39, 330 Mo. 764, transferred, 
see App., 37 S.W.2d 497, and trans¬ 
ferred, see 55 S.W.2d 499—Beck 
V. Kansas City Public Service Co., 
37 S.W.2d 589, transferred, see 
App., 48 S.W.2d 213—McGiU v. 
City of St Joseph, 31 S.W.2d 1038. 
transferred, see 88 S.W.2d 725, 225 
Mo.App. 1033—Keena v. Keena, S 
S.W.2d 352—State v. Tatman, 278 
S.W. 713, 312 Mo. 134, trans.fcrred, 
see App., 291 S.W. 161—State of 
Oklahoma ex rei. Freeling v. Na¬ 
tional City Bank of Kansas City, 
Mo., 267 S.W. 118, transferred, see 
State ex rei. Preeling v. National 
City Bink of Kansas City, App., 
274 S.W. 946—Stato v. Goetz, 233 
S.W. 710—California Speclal Road 
Dist V. Bucker, 248 S.W. 927, re- 
manded, App., 256 S.W. 98—Bums 

V. Piudential Ins. Co. of America, 
247 S.W. 159, 295 Mo. 680, trans¬ 
ferred, see’ App., 253 S.W. 81— 
State V. Goad, 246 S.W. 917, 296 
Mo. 462—^Kircher v. Evers, 238 S. 

W. 1086, transferred, see App., 247 
S.W. 251—State v. Hartman, 222 S. 
W. 442, 282 Mo. 680—State v. Sol- 
lars, 200 S.W. 1052, transferred, 
see App., 202 S.W. 623—^Klohr v. 
BJwards, App., 94 S.W.2d 99— 
Pinkle v. Western Automobile Ins. 
Co., 26 S.W.2d 843. 224 Mo.App. 
285. 

Question held pzopezly preserved 

Mo.—Massey-Harris Harvester Co. v. 
Federal Reserve Bank of Kansas 
City. 104 S.W.2d 385, 340 Mo. 1133. 
111 A.L.R. 133—State v. Ottens¬ 
meyer, 37 S.W.2d 497, transferred, 
see 51 S.W.2d 39, 330 Mo. 754, 
transferred, see App., 55 S.W.2d 
499. 

17. Mo.—Consolidated School Dist 
No. 4 of Greene County v. Day, 
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set forth,^^ or, where the unconstitutionality of a 
statute is alleged, the place wherein the statute con- 
flicts with the constitution must be pointed oiit.is 

Where a constitutional question raised at the 
trial is withdrawn or the point conceded, and the 
case detcrmined on other grounds,-^ or is not 
prescntcd, briefed, or relied on on the appeapi the 
supreme court is without jurisdiction. 

§ 405. - Cases Involving Title to Real Es- 

tate 

The supreme court has appellate jurlsdlctlon in cases 
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where the title to real estate fs actually and directi/ In- 
volved. 

Under the express provisifms of Missouri Con¬ 
stitution, 1875, articlc VI § 12, as amended by Con¬ 
stitutional Amcndmcnt, 1884, article VI § 5, the su¬ 
preme court has appellate jiirisdiction in cases where 
the title to real estate is involved.-^ In order for 
the court to takc jurisdiction on this ground, the 
title to such real estate must be actually and di- 
rectly involved,-^ by which it is meant that the 
judgment rendercd on the entirc case as made by 
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43 S.W.2d 428. 328 Mo. 1105— 
Hohistein v. St. Louis Hoofing Co., 
42 S.W.2d 573, 328 Mo. 899, trans- 
ferred, see App., 49 S.W.2d 226— 
Schildnecht v. City of Joplin, 35 
S.W.2d 35. 327 Mo. 126, trans- 
ferred, see 41 S.W.2d 590, 226 Mo. 
App. 47—State v. Richter, 33 S. 
W.2d 926. 927. citingr Corpus Jtizis, 
and reversingr 27 S.W.2d 708, 224 
Mo.App. 430—Nickell v. Kansas 
City, St. L. & C. R. Co., 32 S.W.2d 
79. 326 Mo. 338, transfeired, see 41 
S.W.2d 595. 226 Mo.App. 302— 
Syz V. Mllk Wagon Drivers* Union. 
Local 603, 18 S.W.2d 441, 323 Mo. 
130—City of St. Joseph v. George- 
town Lodg^e No. 627, I. O. O. F., of 
St. Joseph, 8 S.W.2d 979.—State v. 
Campbell. 269 S.W. 430, Irans- 
feired, see App., 266 S.W. 764— 
State V. Hale, 248 S.W. 958—State 
ez rei. Tadlock v. Mooneyham, 247 
S.W. 163, 296 Mo. 421—State v. 
Kramer, 222 S.W. 822—City of 
Lancaster v. Reed, 201 S-W. 96— 
State ex rei. Johnston v. Hlller, 
App., 295 S.W, 132—State v. Kan- 
an, App., 282 S.W. 465 (second 
case)—State v. Jones, App., 269 
S.W. 954—Johnson v. Kansas City 
Electric Xii£:ht Co., App., 232 S.W. 
1094. 

15 C.J. p 1083 note 68 Ic]. 

Provlsion, Ktllloien.tly deslgnated 
Mo.—Berry v. Majestic MilUngr Co,. 
223 S.W. 738, 284 Mo, 182, trans- 
ferred, see App., 202 S.W. 622— 
State ex rei, Bloker v. Byrd, 237 
S.W. 166, 208 Mo.App. 614—State 
V. Linton, 217 S.W. 874, trans- 
ferred, see 222 S.W. 847. 

18, Mo.—Crescent Planlng Mill Co. 

V. Mueller, 117 S.W.2d 247. 118 A. 
IkR. 709, transferred, see App., 123 
S.W.2d JL93—City of Marshfield ex 
rei., to Use of Hasten v. Brown, 
88 S.W.2d 339, 337 Mo. 1136, trans¬ 
ferred, see App., 79 S.W.2d 519, 
transfei^d, see App., 99 S.W.2d 
485—Village of Grandview, of 
Jftckson County, v. McKlroy, 298 S. 

W. 760, 318 Mo. 135. 

19. Mo.—State v. Williams. 87 S.W. 
24 423. 887 Mo. 987—McGlll v. 
City of St. Joseph, 81 S.W.2d 1038, 


transferred, see 38 S.W.2d 725, 226 
Mo.App. 1033—State v. Smith. 256 
S.W. 468—State v. Berry, 263 S.W. 
712—State v. Goetz, 253 S.W. 710— 
State V. Mcintyre, 252 S.W. 386, 
transferred see App., 256 S W.; 
141—State V. Nece, 248 S.W. 963— | 
State V. Hale. 248 S-W. 958—State | 

V. Goad, 346 S.W. 917, 296 Mo. 462 
—^Bealmer v. Hartford Fire In& i 
Co. of Hartford, Conn., 220 S.W. 
954. 281 Mo. 495. 

16 aj. p 1083 note 68 [d]. 

Statn''e snflclei^tly deslgnated 
Mo.—Berry v. Majestic Mllling Co., 
223 S.W. 738, 284 Mo. 1S2. trans¬ 
ferred. see App., 202 S.W. 632. 

£0. Mo.—Standard OU Co. v. City 
of Moberly, 23 S.W.2d 1004, trans¬ 
ferred, see 33 S.W.2d 157, 324 Mo. 
677. 

15 CJ. p 1086 note 82. 

21. Mo.—Junior v. Junior, 84 S.W. 
2d 909—^Walter I*. Lacy Co. v. Na¬ 
tional Flnance Corporation, 73 S. 

W. 2d 747, transferred, see App., 79 

S,W.2d 1078—Allrn v. Chicago, R. 
I. & P. Ry. Co.. 37 S.W.2d 607, 327 
Mo. 526, transferred, see 64 S.W. 
2d 7S7, 227 Mo.App. 468—Bankers' 
Mortg. Co. V. Lessley, 31 S.W.2d 
1055, transferred, see 38 S.W.2d 
485, 225 Mo.App. 643—Brooks v. 
Menaugh, 6 S.W.2d 902, 320 Mo. 
183—^Vlllage of Grandview, of 
Jackson County, v. McElroy, 298 
S.W. 760, 318 Mo. 135—Brown 

Shoe Co. V, .®tna Life Ins. Co., 281 
S.W. 963, transferred, see 291 S.W. 
522, 220 Mo.App. 649—Cooper 

County Bank v. Bank of Bunceton, 
276 S.W. 622, 310 Mo. 619, trans¬ 
ferred, see 288 S.W. 96, 221 Mo. 
App. 814—Coombs v. Puller, 223 S, 
W. 741—^liittle River Brainage 
Dlst V. Houck, 222 S.W. 384, 282 
Mo. 458—Kansas City Breweries 
Co. V. Markowitz, 212 S.W. 849, 
transferred, see App., 221 S.W. 
898. 

16 C.J. p 1085 note 83. 

22. Mo.—State ex rei. Pemberton v. 
Shain, 124 S.W.2d 1087, quashlng 
judgment and opinion Plemmpns v. 
Pemberton, App., 117 S.W.2(i 392— 

• Weller y. Searcy, 123 S.W.2d 73, 
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transferred, see App., 111 SW.2d 
2f»C—Hudler v. MuMer, 55 S.W.2d 
419—Mitchell v. Nlchols, 52 S.W.2d 
8S5. transferred. see App., 20 S. 
W.2d 554—State ex rei. Grelsinger 
V. Cox, 292 S.W. 75, quashing Judg- 
mont and record Greisinger v. 
KUnha-t, App., 2S2 S.W, 473— 
Toothakor v. Pleas nt, 2?8 S.W. 38, 
315 Mo. 1239—Elliott v. Winn, 2C4 
S.W. 391, 306 Mo. 105, certiorari 
denied WJnn v. E liott, 46 S.Ct. 100, 
266 U.S. 621, 69 LEd. 472—Watts 

V. Walts, 263 S.W. 421, 304 Mo, 
361—Boas V. CUlTlalc Land & 
Farm Co., 193 S.W. 806—First Nat,- 
Bank v, Klnser, App., 104 S.W.2d 
283, transferred, see 109 S.W.2d 
1221, 341 Mo. 819, remanding causo, 
App., 112 S.W.2d 84—Thomas v. 
C^aghead. App., 22 S.W.2d 1057, 
transferred, see 53 S.W.2d 281, 
332 Mo. 211—Proctor y. Procter, 
App., 255 S.W. 110—Powell v. 
Powell, App., 202 S.W. COI— 
Wright V. Cobb, App., 201 S.TV. 
912—IVhItecotton v. Wilson, App., 
197 S.W. 168. 

15 C.J. p 1085 note 86. 
procecdhigB 

Under provision for appeal to su¬ 
preme court ffom decisions involving 
title to realty, if one of two joint 
proceedings involves title, whole case 
is EO treated.—Nettleton Bank v. Mc- 
Gauhcy*s Estate, 2 S.W.2d 771, 318 
Mo. 048. 

23. Mo.—^In re Eliis’ Estate, 127 S. 

W. 2d 441, remanding cause, App., 
110 S.W.2d 864—Hanssen v. Karbe, 
106 S.W.2d 415, transfeired, see 
App., 115 S.W.2d 109—Ballenger v- 
Windes. 93 S.W.2d 882, 338 Mo. 
1039, transferred, see App., 99 S. 
W.2d 158—Bingle v. City pf Rich- 
mond Heights, 57 S.W.2d 1085, cit- 
Ing Coxpns Juxis, and transferred, 
See App., 68 S.W.2d 866—Sasse v. 
Sparkman, 53 S.W.2d 261, 262, clt- 
ing COrpna Jlixis, and transferred. 
see App., 45 S.W.2d 1112 and case 
remanded App., 66 S.W.2d 1067— 

' RawlingS' v. Rawlings, 39 S.W.2d 
' 367, transferred, see‘ 45 S.W.2d 539, 
226 Mo.App. 688. reversed on other 
grounds 58 S.W.2d 735, 332 Mo. 
503—Wuertenbaecher v. Feik, 36 S. 
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thc pleading^s and thc evidcnce will in some way 
affect the title to real estate,^* and that this will re¬ 
suit from the litigation directly and without any 
subsequent proceedinp^»*® Jn othcr words, the 
judgment must adjudicate a title controversy and 
must be such as will dirccily dctcrmine title in some 


measure or degree adversely to one litigant and in 
favor of another.26 The fact that such title is in- 
cidentally involved is not sufficient.27 

These principies have been applied in determin- 
ing appellate jurisdiction in actions of ejectment;28 
and these principies have been applied in actions 


W.2d 918, 914, quotinsr Corpti» JU- \ 
xi9f and transferred. see App., 43 
S.W.2d 84S—Cunninphara v, CJun- 
ninKham, 30 S.W.2J 63. 325 Mo. 
1161—State ex r«l. Miller v. Board 
of Blucation of Consolidated 
Sohool Dist. No. 1 of Holt County. 
18 S.\V.2d 26, transferred, see 21 
S.W.2d 645. 224 Mo.App. 120—Net- 
tleton Bank v. McGauhey*s Estate, 

8 8.W.2d 771. 316 Mo. 948—Tooth- 
aker v. Pleasant, 2S8 S.W. 8 S, 315 
Mo. 1239—Desino v. William S. 
Drosda Realty Co., App-, 18 S.W. 
2d 659—Wearen v. Woodaon. App., 
266 S.W. 648. 

15 C.J. p 1065 note 87. 

Toxm of actlon 

Mere form of action Is not deter¬ 
minat i ve of question whether title to 
realty Is involved wlthln supreme 
court '8 Jurisdiction.—De\'Oto v. De¬ 
voto. 31 S.W.2d 805, 826 Mo. 511, 
transferred, see App., 39 S.W.2d 1083 
—Cnnnincham v. Cunningham, 30 S. 
W.2d 63. 825 Ma 1161. 

XQnstratlve oMea Holding tltU not 
ittfolved 

Mo.—^Peoples Finance Corporation t. 
Lincoln, 131 S.W.2d 620—Hyer v. 
Baker, ISO S.W.2d 516, transferred, 
see App., 128 S.W,2d 1067—Gen¬ 
eral Theatrlcal Enterprises v. Ly¬ 
ris. 121 S.W.2d 189—^Ballenger v. 
Wlndes, 93 aw.2d 882, 338 Mo. 
1089, transferred, see App., 99 S. 
W.2d 158—Normandy ConsoL 
School Dist. of St. Louis County v. 
Wellston Sewer Dist. of St. Louis 
County. 74 S.W.2d 621, transferred, 
see App., 77 S.W.2d 477—McCaskey 
▼. Dumey, 73 S.W.2d 188, 336 Mo. 
288, transferred, see 78 S.W.2d 141, 
229 Mo.App. 141—Stout v. Frick, 
62 S.W.2d 1057, 333 Mo. 826, trans¬ 
ferred, see App., 69 S.W.2d 677— 
Bingle v. City of Richmond 
Helghts. 57 S.W.2d 1085. trans¬ 
ferred, see App., 68 S.W.2d 866 — 
Stlpp V. Bailey, 63 S.W.2d 872, 
331 Mo. 874, transferred. see App., 
22 S.W.2d 178—Drew v. Platt, 44 
S.W.2d 623, 829 Mo. 442, trans¬ 
ferred, see App., 62 S.W.2d 1041— 
Bombauer v. Compton Helghts 
Chrlstlan Church, 40 S.W.2d 646— 
Wnertenbaecher v. Feik, 36 S.W. 
2d 913, transferred, see App., 48 
&W.2d 848—Mullk v. Jorganian, 30 
&W.2d 996, 826 Mo. 106. trans¬ 
ferred, see App., 87 S.W.2d 963— 
State ex reL Miller v. Board of 
Edncation of Consolidated SchoeI 
Dis^ No. 1 of Holt County, 18 S. 
W.2d 861 , trazuifeTred, see 21 S.W. 


2d 645. 224 Mo.App. 120 —Nettleton 
Bank v. McGauhey*s Estate, 2 S. 
W.2d 771. 318 Mo. 948—Handlan v. 
Stifel, 219 S.W. 616—Porter v. 
Johnson, App., 116 S.W.2d 629* 
Dezino v. William S. Drozda Real¬ 
ty Co/, App., 13 S.W.2d 659—Gat- 
aon V. Parber Fire Bnck Co., 282 
S.W. 179, 219 Mo.App. 668 —Slm- 
mons V. Kansas City, p. & S. Ry. 
Co., 213 S.W. 149, 201 Mo.App. 477. 

15 C.J. p 1085 note 89 [b]. 

lUnstmtive esses Holding title in^ 
volved 

Mo.—State ex rei. Pemberton v. 
Shaln, 124 S.W.2d 1087, quashlng 
judgment and oplnlon Plemmons v. 
Pemberton, App., 117 S.W.2d 392— 
Roth V. Roth, 104 S.W.2d 314, 340 
Mo. 1043—Overfield v. Overfield, 30 
S.W.2d 1073, 326 Mo. 83. 

15 C.J, p 1086 nete 89 [a]. 

24. Mo.—Williams v. Mackey, 52 S. 

W. 2 d 831, 831 Mo. 68 , transferred. 
see App., 40 S.W.2d 1098, and 
transferred. see 61 S.W.2d 968, 227 
Mo.App. 1016—Clinton County 

Trust Co. V. Metzger, 266 S.W. 321 
—Corbett v. Brown, 263 S.W. 283— 
Sikes V. Tumer, 242 S.W. 940, 
transferred, see 247 S.W. 803, 212 
Mo.App. 419—^Mathews v. Hughes, 
232 S.W. 99, transferred, see App., 

. 237 S.W. 808—^Heath v. Beck, 226 
S.W. 993, retransferred, see App., 
231 S.W. 667—^Procter v. Proctor, 
App,, 256 S.W. 110—Potts-Tumbull 
Advertising Co. v. Gatchell, App,, 
236 S.W. 1078. 

16 C.J. p 1085 note 88 . 

25. Mo.—^Weil v. Rlchardson, 7 S. 
W.2d 348, 320 Mo. 310, transferred, 
see 24 S.W.2d 175, 224 Mo.App. 990 
—^Nettleton Bank v. McGauhey^s 
Estate. 2 S.W.2d 771, 318 Mo. 948 
—^Heman v. Wade, 43 S.W. 162, 
141 Mo. 598. 

28. Mo.—Proffer v. Proffer, 114 S. 
W.2d 1036, 842 Mo. 184, trans¬ 
ferred, see, App., IO 6 S.W.2d 61— 
Gibbany v. Walker, 113 S.W,2d 
792, 342 Mo. 156, transferred, see, 
App., 121 S.W.2d 317—First Nat. 
Bank v. Kinser, 109 S.W.2d 1221, 
341 Mo. 819, transferred, see, App., 
104 S.W.2d 283, remanding cause, 
App., 112 S.W.2d 84—Peer v. Ash- 
aner, 92 S.W.2d 154, transferred, 
see, App., 102 S.W.2d 764—^Frey v. 
Leidigh & Havens Lumber Co., 88 
S.W.2d 863, 338 Mo. 1—Tucker v. 
Burford, 88 aw.2d 144, 337 Mo. 
1073—Stout V. Frick, 62 S.W.2d 
1057, 333 Mo. 826, transferred, see. 
Aj>p.» 62 S.W.2d 677—Bingle v. 
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City of Richmond Helghts, 57 S. 
W.2d 1085, transferred, see, App,, 
68 S.W.2d 866 —^Devoto v. Devoto, 
31 S.W.2d 805, 326 Mo. 511, trans¬ 
ferred, see, App., 39 S.W.2d 1083 
—Stock v. Schloman, 18 S.W.2d 
428, 322 Mo. 1209, transferred, see 
,42 S.W.2d 61, 226 Mo.App. 234— 
Nettleton Bank v. McGauhey’s Bs- 
tate, 2 S.W.2d 771, 318 Mo. 948— 
Williams v. Mackey, App., 40 S.W. 
2d 1098, transferred, see 52 S.W.2d 
831, 331 Mo. 68 , transferred, see 
61 S.W.2d 968, 227 Mo.App. 1016. 
Determination of ownexship 

The constitutional limltatlon on 
courts of appeal as to passlng on ti¬ 
tle to real estate is such that courts 
have full power to pass on such is- 
sue so long as the deaision of such 
courts does not determine who is 
and who is not the owner of the 
real estate in issue as an end of 
adjudlcating title.—Gibbany v. Walk¬ 
er, App., 121 S.W.2d 317. transferred, 
see 118 S.W.2d 792. 842.Mo. 156. 

27. Mo.—^Hyer v. Baker, 130 S.W. 
2d 516, transferred, see, App., 128 
S.W.2d 1067—Wakefleld v. Dlnger, 
130 S.W.2d 490, transferred, see, 
App., 135 S.W.2d 17—^Ballenger v. 
Windes, 93 * S.W.2d 882, 338 Mo. 
1089, transferred, see, App., 99 SL 
W.2d 168—Morgan v. York, 88 S. 
W.2d 146. 837 Mo. 1076. trans¬ 
ferred, see, App., 61 S.W.2d 972— 
Bingle v, City of Richmond 
Heights, 57 S.W.2d 1086, trans¬ 
ferred, see, App., 68 S.W.2d 866 — 
Mulik V. Jorganian, 30 S.W.2d 998, 
326 Mo. 106, transferred, see, App.. 
87 S.W.2d 963—Nettleton Bank v. 
McGauhey*s Estate, 2 S.W.2d 77lt 
318 Mo. 948—Schroer v. Brooks, 
200 S.W. 1068, transferred, see 224 
S.W. 53. 204 Mo.App. 667—City of 
St. Louis v. Gottschall, App., 121 
S.W.2d 289. 

15 C.J. p 1086 note 90. 

28L Mo.—Gibbany v. Walker, 118 S. 
W.2d 792, 342 Mo. 166, transferred, 
see, App., 121 S.W.2d 317. 

15 C.J. p 1086 note 91. 

Blfeot of deoisioiL zefusing jurisdio- 
tion 

A decision of the supreme court 
that it was without appellate Juris¬ 
diction of ordinary ejectment action 
would not Jeopardize tities to realty 
which were founded on court's prior 
Judgments In ejectment—Gibbany v. 
Walker. 113 S.W.2d 792. 342 Mo. 156, 
transferred, see, App., 121 S.W^2d 
» 17 ^ ... 
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or proceedings of replevin;29 to quiet titlc to 
land;^® to subject real estate to the payment of 
debts;®^ to impress or to establish liens on real es¬ 
tate to aside deeds to set aside fraudulcnt 

conveyances;34 to set aside judgments-'JS to es- 
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tablish lost deeds to rcdecm real estate 
to recover the purchasc price land to enforce 
mechanies’ liens to foreclo.se mortgages or dccds 
of trust;"^® also in actions for waste,^t for tres- 
pass,^2 for partition,’*^ for specific performance of 


«itle hrtd iavolved 
Mo.—Murphy v. Mllby, 130 S.W.2d 
5 *lg—Welsh V. Brown, 96 S.'W.2d 
S45, 339 Mo. 235—Williams v. Max¬ 
well, 82 S.W.2d 270—Tooker v. 
Mlssouri Power & Light Co., 30 
S.W.2d 691, 836 Mo. 592, 101 A.L. 

R. 365, transferred, see, App., 63 

S. W.2d 217—^Norton v. Reed, App., 
200 S.W. 667—McKinney v. Haw- 
kins, App., 132 S.W. 466, 

Titio held »ot iavolved 
Mo.— Wakefleld v. Dinger, 130 S.W.2d 
490, transferred, see, App., 135 S. 
W.2d 17 —^^ederich v. Tobaben, 
117 S.W,2d 261, transferred, see, 
App., 124 S.W.2d 592—Federal 
Land Bank of St. Louls v. Bross, 
116 S.W.2d 6. transferred, see, 
App., 122 S.W.2d 36—Haynes v. 
Bunstan, 98 S.W.2d 539, trans¬ 
ferred, see, App., 104 S-W.2d 1025 

_Sasse V. Sparkman, 63 S.W.2d 

261, transferred, see, App., 46 S. 
W.2d 1112, and remanded, 65 S.W. 
2d 1067—Glbbany v. Walker, App., 
121 SW.2d 317, transferred, see 
113 S-W.2d 792, 342 Mo. 156—^Boyd 

V. Pennewell, App., 78 S.W.2d 456. 

29u Mo.— Turner v. Morris, 121 S. 

W. 9, 222 Mo. 21. 

15 C.J. p 1086 note 92. 

30l Mo.—S tipp v. Bailey, App., 22 

S.W.2d 178, transferred, see 63 S. 
W.2d 872. 331 Mo. 374. 

15,C.J. P 1086 note 98. 

3L Mo.—^Bank of Forest City 
Pettijolui, 92 S.W.2d 189, 338 Mo. 
506, tranrferred, see In re Swope’s 
Estate, 99 S.W.2d 154, 231 Mo.App, 
139—^Nettleton Bank v. McGau- 
hey-s Estate. 2 S.W.2d 771, 318 
Mo. 948—^In re I)ildlne*s Estate, 
App.. 225 S.W. 130. transferred, 
see 289 S.W. 112, 293 Mo. 393. 

15 C.J. p 1086 note 94. 
aa. Mo.—Rust Sasb & Eoor Co. v, 
Gate City Bldg. Corporation, 114 
" S.W.2d 1023, 342 Mo. 206, trans¬ 
ferred, see Rust Sash & Door Co. 
V. Bryant, App., 124 S.W.2d 644— 
Morg^an v. York, 88 S.W.2d 146, 337 
Mo. 1076, transferred. see, App. 
61 S.W.2d 972--Wharton v. Citi- 
zens* Bank of Bosworth, 15 S.W.2d 
860, 223 Mo.App. 236. 

15 aJ. p 1036 notes 95, 96.' 

Pxlozltsr betweeo. liens 

(1) That priority of liens on land 
as between Judgment and claims is 
at issue does not give supreme 
court appellate jurisdiction, wbere it 
would have none if only establisb- 
ment of one lien was sought.—^King 
V. Hayes, 4 S.W.2d 1062, 819 'Mo. 
569. 


(2) Suit for determination of pri-. 
ority between liens was held not toi 
involve title to realty so as to give I 
supreme court appellate Jurisdiction. j 
—Gold Lumber Co. v. Bal;cr, 25 S.' 
W.2d 457, 324 Mo. 984, transferred, 
see 36 S.W.2d 130, 225 Mo.App. 849. 
Title hM Involved 
Mo.—Holt V. Rea, App., 32 S.W.2d 
776, transferred, see 62 S.\V.2d 877, 
330 Mo. 1237. 

Titio held not Involved 
Mo.—City of Marsbfleld ex rei., to 
Use of Hasten v. Brown, 88 S.W. 
2d 339, 337 Mo. 1136, transferred, 
see App., 79 S,W.2d 519, trans¬ 
ferred. see 99 S.W.2d 485—^Wil¬ 
liams V. Barr, 55 S.W.2d 467, 
transferred, see, App., 61 S.W.2d 
420—McHolland v. Treadway. 41 1 
S.W.2d 375, transferred, see 45 S. 
W.2d 903, 226 Mo.App. 212—City 


see Rust Sash & Door Co. v. Bry¬ 
ant. App., 124 S.W.2d 644—Prey v, 
Leidigh & Havens Lumber Co., 88 
S.W.2d 863, 33S Mo. 1—Hydraullc 
Press BHck Co. v, Lanc, 205 S.W. 
801—P. M. Bruner Granitoid Co, 
V. Klein, 70 S.W. 6S7, 170 Mo. 225. 

40. Mo.—Ruat v. Geneva Inv. Co., 
124 S.\V.2d 1135—Cantley v. Pig- 
gott, 52 S.\V.2d 846, 331 Mo. 30— 
Williams v. Mackey, 52 S.W.2d 
831, 331 Mo. 68, transferred, see, 
App., 40 S.W.2d 1098, and trans¬ 
ferred, see 61 S.W.2d 968. 227 Mo. 
App. 1016—Hull V. McCracken, 39 
S.W.2d 351, 327 Mo. 957, retrans- 
ferred, see App., 1 S.W.2d 205, 53 
S.W.2d 405—^Dubowsky v. Blng- 
geli, 167 S.W. 999, 258 Mo. 197, 
transferred, see 171 S.W. 12, 184 
Mo.App. 361. 

41. Mo.—^Heman v. Wade, 43 S.W. 
162, 141 Mo. 598. 


of St- Louis V. Dietering, 19 S.W. 

2d 882, transferred, see, App., 27 | Titio held not involv^ed 
S.W.2d 711—Stock v. Schloman, 18 ; mo.—H eman v. Wade, 
S.W.2d 428, 322 Mo. 1209, trans¬ 
ferred, see 42 S.W.2d 61. 226 Mo. 

App. 234—^King v. Hayes, 4 S.W. 

2d 1062. 319 Mo. 569—Jine v. Jine, 

217 aW. 93. 


L Mo.—Jones v. Peterson, 72 aW, 
2d 76, 335 Mo. 242—Cordia v. Mat- 
thes, App-, 122 S.W.2a 32—Shaw 
v. Wiisberg, App.* 62 S.W.2d 1101. 
15 C.J. p 1086 note 97. 

34. Mo.—Green v, Wilks, 109 aW. 
2d 859—^Brennecke v. Riemann, 102 
S.W.2d 874, 109 A.L.R. 1214—Sa¬ 
lia V. Pillman, 43 S.W.2d 1038, 328 
Mo. 1212, transferred, see App., 
49 S.W.2d 215—Bank of Pocahon- 
tas V. MUler, App., 204 S.W. 817. 

15 CJ. p 1086 note 98, 

35. Mo.—Sullivan v. Holbrook, 109 
S.W, 668, 211 Mo. 99. 

1;5 C.J. p 1086 note 99. 

36. Mo.—^Thomas v. Scott, 113 S.W. 
1093, 214 Mo. 430. 

Title held involved 

Mo.—^Thomas v. Scott, supra. 

37. Mo.—Casner v. Schwartz, 276 S. 
W. 68, transferred, see App., 286 
S.W. 401. 

16 C.J. P 1086 note 2. 

39 ;, Mo.—^Park v. Park, 259 S.W. 417 
—Sturdivant Bank v, Houck, App., 

. 215 S.W. 768.’ 

16 CJ- P 1086 note 3. 

39. Mo.—Prey v. Leidigh & Havens 
Lumber Co., 88 S.W.2d 863, 338 Mo. 
L 

Title held not involTed 
Mo.—^Rust Sash & Boor Co. v. Gate 
City Bldg. Corporation, 114 S.W. 
2d 1023, 342 Mo. 206, transferred, 
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supra. 

42. Mo.—Norman v. Summerfleld 
Jones Const. Co., 4 S.W.2d 1064, 
transferred. see, App., 18 S.W.2d 
559—Sikes v, Turner, 242 S.W. 940, 
transferred, see 247 S.W. 803, 212 
Mo.App. 419—^Dlllard v. Sanderson, 
222 aW. 766, 282 Mo. 436—Dennlg 

V. Graham, 59 S.W,2d 699, 227 Mo. 
App. 717. 

15 CJ. p 1086 note 7. 

43. Mo.—Rawlings v. Rawlings, 39. 
S.W.2d 367, transferred, see 45 S. 

W. 2d 639, 236 Mo.App. 688, re- 
versed on other grounds 58 S.W.2d 
735, 332 Mo. 603—Studer v. Har- 
lan, App., 109 S.W.2d 687. 

Title held Involved 
Mo.—Weller v. Searcy, App., 111 S. 
W.2d 206, transferred, see, Sup.. 
123 S.W.2a 73—^Pilkington y. 
Wheat, App., 35 S.W.2d 666, trans¬ 
ferred, see 51 aW.2d 42. 830 Mo. 
767—Groes v. Brockman, App., 246 
aW. 608. 

Title held not involved 
Mo.—^Tucker v, Burford, 88 S-W.2d 
»144, 337 Mo. 1073—Clevenger v. 

• Odle, 44 S.W.2d 622, 329 Mo. 387, 
transferred, see 49 S.W.2d 267, 226 
Mo.App. 1176—Kaufmann v. Kauf- 
mann, 40 S.W.2d 655, - transferred, 
see 43 S.W.2d 879. 226 MoA.pp. 
172—^Hull V. McCracken, 39 S.W. 
2d 351, 327 Mo. 957, retransferred, 
see App., 1 S.W.2d 206, 53 S.W.2d 
405 —Brockman v. St. Louis Union 
Trust Co., 38 S,W.2d 1010, trans¬ 
ferred, see, App., 44 S.W-2d 877— 
Utz V. Dormann, 31 S.W.2d 991, 
^ transferred, see, App., 43 S.W.2d 
i 8 g 3 —^Devoto V. Eeveto, 31 S.W.2d 
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contracts to convcy land»^^ or for the reformation 
of Instruments;'*5 also to actions rclating to 
trusts,**® rclating to executions,^" rclating to easc- 
ments, franchises, or rights of way,^8 relating to 


public or private roads,^^ relating to dower or cur- 
tesy,5® relating to homesteads,®! relating to deed& 
of trust or mortgages,52 relating to wills and 


805, 326 Mo. 511. transferred, see, 
App., 39 S.\V.2d 1083—Cunnlnffham 

V. Cunningham, 30 S.W.2d 63. 325 
Mo. 1161—Fank v. Funk, 223 S. 

W. 780, 205 Mo.App. 178—Herchen- 
roedcr v, Herchenroeder, 75 Mo. 
App. 2S3. 

44. Mo.—Barnes v, Stone, 95 S.W- 
915, 108 Mo. 471. 

Titio held i&volved 
Mo.—Barnes v. Stone, supra—^Haw- 
klns V. Hyde, App., 219 S.W. 974. 

45« Mo.—Heath v. Beck, 225 S.W. 
993, retransferred, see App., 231 
S.W. 657—Phillips v. Cope. App., 
lOl S.W.2d 276, transferred, see. 
Sup., 111 S,W.2d 81—Nevlns v. 
Coleman, 200 S.W. 445. 198 Mo. 
App. 252. 

16 C.J. p 1087 note 10. 

43. Mo.—Rutherfurd v. Farrar, 113 
S.W.2d S17, transferred, see App.. 
118 S.W.2d 79—De Hatre v. Ruen- 
pohl. 108 S.W.2d 357, 341 Mo. 749. 
transferred, see, App., 123 S.W.2d 
243—Park v. Park, 259 SW. 417— 
Thom V, Poynor, 201 S.W. 850, 
transferred see 172 S.W. 1195, 187 
Mo.App. 390—^De Hatre v. Ruen- 
pohl, App., 123 S.W.2d 243, trans¬ 
ferred, see 108 S.W.2d 337. 341 
Mo. 749—Casslty v. Cossity, App., 
240 S.W. 486. 

15 C.J. p 1087 note 11. 

47. Mo.—Green v. Wllks, 109 S.W.2d 
859—Mercantile Bank of Louisi- 
ana, Mo., v. Decker, 40 S.W.2d €26, 
75 A.L.R. 1327, transferred, sec, 
App., 43 S.W,2d 8C2—Flinn v. 
Ricbardson, 7 S.W.2d 366—Weil v. 
RichArdson, 7 S.W.2d 348, 320 Mo. 
810, transferred, see 24 S.W.2d 175, 
224 Mo-App. 990—Slbole v. McKin- 
nles, 213 S.W. 795, transferred, see 
App., 217 S.W. 677—City of St 
Louis V. Gbttschall, App., 121 S. 
W.2d 239. 

15 CJ. p 1087 note 12. 

4SL Mo.—St Louis-San Firanclsco 
Ry. Co. V. Silver Kln8r Oil & Gas 
Co„ 117 S.W.2d 225, transferred, 
see App., 127 S.W.2d 31—Ohver 
V. Wiihite, 45 S.W.2d 1083, 329 Mo. 
524, transferred, see 41 S.W.2d 825, 
and transferred, see App., 55 S.W. 
2d 491, 227 Mo.App. 538—Wallach 

V. Stetina, 20 aw.2d 663. trans¬ 
ferred, see, App., 28 S.W.2d 389— 
Davis V. Lea, 239 S.W. 823. 293 
Mo. 660—Stousk V. Steelville Elec¬ 
tric Light & Power Co., 217 S.W. 
516—Procter v- Procter, App., 256 
aW. 110—Horine v. People^s Sew- 
er Co.. 204 S.W. 735, 200 Mo.App. 
233—Heath v. Beck, App., 204 S. 

W. 43—Stough V. Steelville Elec¬ 


tric Light & Power Co., App., 196 
S.W. 37. 

15 C.J. p 1087 note 13. 

49. Mo.—State ex rei. Palmer v. 
Elliff, 58 S.W.2d 283, 332 Mo. 229, 
transferred, see 43 S.W.2d 1069, 
226 Mo.App. 187—^Mitchell v. Nich- 
ols, 52 S.W.2d 885, 330 Mo. 1283, 
transferred, see, App., 20 S.W.2d 
654—RIchter v. Rodgcrs, 37 S.W. 
2d 623, 327 Mo. 643—State ex rei. 
Cornelius v. McClanahan, 273 S.W. 
1059, transferred. see, App., 278 S. 
W. 88—State ex rei. Pulley v. 
Thompson, 267 S.W. 606, 306 Mo. 
239—Borders v. Glenn, 226 S.W. 
915, transferred, see App., 232 S. 
W. 1062—Rlpkey v. Gresham. 214 
aw. 851. 279 Mo. 521—Reading v. 
Chandler. 192 S.W. 94. 269 Mo. 689 
—State ex rei. Palmer v. Elliff, 43 

[ S.W.2d 1059, 226 Mo.App. 187, 

transferred, see 58 S.W.2d 283, 332 
Mo. 229—^Thomas v. Craghead, 
App., 22 S.W.2d 1067, transferred, 
see 58 S.W.2d 281. 332 Mo. 211— 
Mitchell V. Nichols, App., 20 S.W. 
2d 654, transferred, see 52 S.W. 
2d 885, 330 Mo. 1233—Mayo v. 
Schumer, App., 256 S.W. 649— 
State ex rei. Pulley v. Thompson, 
244 aw. 940, 211 Mo.App. 434— 
Cannady v. Beaumont, App., 205 
S.W. 974, certifled questlons an- 
swered, Sup., 213 S.W. 827. 

16 aJ. p 1087 note 14. 

Sidewaik 

An Injunction restraining a clty 
from taklng up and removing a side- 
w8Llk does not so involve the title to 
real estate as to confer appellate Ju- 
risdiction on the supreme court.— 
Brader v. City of Carthage, Mo., 250 
S.W. 43, transferred, see, App., 256 
aw. 648. 

50. Mo.—^Ferguson v. Long, 107 S. 
W.2d 7. 341 Mo. 182—Jenkins v. 
Jenkins, 231 aW. 681, transferred, 
see App., 234 S.W. 365—Gebbeken 

V. Growney, 205 S.W. 721—In re 
Eliis’ Estate, App., 110 S.W.2d 864, 

I cause remanded, Sup., 127 S.W.2d 
441—Johnston v. Johnston, App., 
280 S.W. 76, transferred, see, Sup., 
16 S.W.2d 91—^Nordquist v. Nord- 
quist, App., 278 S.W, 810, trans¬ 
ferred, see 14 S.W.2d 583, 321 Mo. 
1344. 

16 C.J. p 1087 note 16. 

61- Mo.—^Lewellen v. Lewellexv 5 S. 

W. 2d 4. 319 Mo. 864. 

15 C.J, p 1087 note 16. 

Sa, Mo.—Rust V. Geneva Inv. Co., 
124 aw.2d 1136—In re ErmeUng’s 
Estate, 119 aw.2d 755—Hanssen 
V. Karbe, 106 S.W.2d 415, trans¬ 
ferred, see, App., 115 aw.2d 109— 
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Morgan v. York, 88 aw.2d 146, 
337 Mo. 1076, transferred, see, 
App., 61 S.W.2d 972—Medich v. 
Stippec, 73 S.W.2d 998, 335 Mo. 796 
—Williams v. Mackey, 52 S.W,2d 
831, 331 Mo. 68, transferred, see 
App., 40 S.W.2d 1098, and trans¬ 
ferred, see 61 S.W.2d 968, 227 Mo. 
App. 1016—Musso V. S. C. Raalty 
Construction & Flnancing Corpora¬ 
tion, 29 S.W.2d 52—Stock v. Schlo- 
man, 18 S.W.2d 428, 322 Mo. 1209, 
transferred, see 42 S.W.2d 61, 226 
Mo.App. 234—StefCen v, Stahl, 266 
S W. 474—Clinton County Trust 
Co, V. Metzger, 266 S.W. 821— 
PuthoCf V. Walker, 239 S.W. 108, 
transferred, see 248 S.W. 619, 213 
Mo.App. 228—^Mllby v. Murphy, 
App., 121 aw.2d 169—In re 
Swope’s Estate, 99 S.W.2d 154, 231 
Mo.App. 139, transferred. see Bank 
of Forest City v. Pettijohn, 92 S. 
W.2d 189, 338 Mo. 506—Morgan 
V. York, App., 61 S.W.2d 972, 
transferred. see 88 S.W.2d 146, 337 
Mo. 1076. 

15 C.J. p 1087 note 17. 

Snit to oancel 

(1) A suit to cancel or set aslde 
a deed of trust on real estate is a 
suit Involving the title to real es¬ 
tate.—^Peters v. Kirkwood Federal 
Savings & Loan Ass’n, Mo., 130 S.W. 
2d 507—^In re Ermeling’s Estate, Mo., 
119 S.W.2d 765—Castorina v. Harr- 
mann, 104 S.W.2d 297, 340 Mo. 1026 
—^Hendrix v. Goldman, Mo., 92 S.W. 
2d 733—^Meredith v. Pound, Mo., 92 
S.W.2d 698—Phillips v. Phoenlt 
Trust Co., 68 S.W.2d 318, 319, 332 
Mo. 327, citing Cozpns Juris—^Koe- 
wing V. Greene County Building & 
Loan Ass’n of Springfield, 38 S.W.2d 
40, 827 Mo, 680—^Linneman v. Henry, 
291 S.W. 109, 316 Mo. 674—Caneer v. 
Kent, App., 108 S.W.2d 457, trans¬ 
ferred. see 119 S.W.2d 214, 342 Mo. 
878—Tressler y. Whitsett, Mo.App., 
280 S.W. 438-^Soehngen v. Jantzen, 
Mo.App., 218 S.W. 423—16 C.J. p 1086 
note 97 £c] (1). 

(2) However, in a suit where title 
or the cancellatlon of the instrument 
is only incldentally Involved, as 
where the real issue Is whether tho 
debt has been paid or the amount re- 
maining due on the debt, and like 
Issues, title to real estate is not 
sufficiently involved to give the su¬ 
preme court Jurlsdiction.—^Peters v* 
Kirkwood Federal Savings & Loan 
Ass’n, Mo.. 130 S.W.2d 607—Brutcher 

V. Fitzsimmons, Mo., 122 S.W.2d 881 
—^Musso V, S. C. Realty Construction 
& Flnancing Corporation, Mo., 29 S. 

W. 2d 62r-Farrell v. Seelig, Mo., 19 
S.W.2d 648, transferred, see App** 
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dcvises,®^ relating to the establishment of a right 
as hcir,54 relating to disposition of the proceeds of 
a sale of realty on foreclosure ;55 also in tax pro- 
cecdings,5® and condemnation proceedings.6'? 

g 406. -Revenue Cases 

The supreme court has appellate Jurisdiction where 
the construction of the revenue laws of the state is dl- 
rectly Involvod. 


Under the express provisions of the Missouri 
Constitution, 1875, article VI § 12, as amended by 
Constitutional Amendmcnt, 1884, article VI § 5, the 
supreme court has appellate jurisdiction where the 
construction of the revenue laws of the state is in- 
volved.5® Within the concept of the constitution, 
the construction of the revenue laws must bc dircct- 
ly and primarily concerned in the litigation to give 
the supreme court jurisdiction.^s 


27 S.w.2d 489—Cllnton County Trus* 
Co. V. Metzger, Mo., 266 S.W. 321— 
Corhptt V. Brown, Mo., 263 S.\V. 232 

_ 15 C.J. P 1086 note 97 [c] (2-3). 

(3) Where cancellatlon o/ a mort- 
gage is sought on the ground that 
the debt is harred by the statute 
of limltatlons. no title to realty ir 
involved.—Stock v. Schloman, 18 S. 
W.2d 428. 322 Mo. 1209, transferred 
se^ 42 S.W.2d 61. 226 Mo.App. 234. 

83. Mo.—^In re Plynn*s Estate, 92 S. 
'\V,2d 671, 338 Mo. 522, transferred, 
see App., 95 S.W.2d 1208, certiorari 
quashed State ex rei. KInealy v. 
Hostetter, 104 S.W.2d 303, 840 Mo. 
965. 

15 C.J. P 1088 note 18. 

Titio held Involved 

Mo.—State ex rei. Pemberton v. 
Shain, 124 SW.2d 1087, quashing 
judgmcnt and opinion Plcmmons v. 
pemberton, App.. 117 S.W.2d 392— 
Proffer v. Proffer, 114 S.W.2d 1035, 
342 Mo. 184, transferred, see, App., 
106 S.W.2d 51—Proffer v. Proffer, 
App., 106 S.W.2d 61, transferred, 
see 114 S.W.2d 1035, 342 Mo. 184. 
Titio held not involved 
Mo.—^In re E'lis* Estate, 127 S.W.2d 
441, remandlngr cause, App., 110 S. 
W.2d 864—^Hourlgan v. McBee, 119 
S.W.2d 404—^Koch v. Meacham. 116 
S.W.2d 16, transferred, see App., 
121 S.W.2d 279—In re Plynn*s Bs- 
tate, 92 S.W.2d 671, 338 Mo. 622, 
transferred. see App., 96 S.W.2d 
1208, certiorari quashed State ex 
rei. KInealy v. Hostetter, 104 S.W. 
2d 303, 340 Mo. 965—^Peer v. 

Ashauer, 92 S.W.2d 154, trans¬ 
ferred, see App., 102 S.W.2d 764— 
Pields V. Luck, 34 S.W.2d 710, 327 
Mo. 113, transferred, see In re 
BofTs Estate, 50 S.W.2d 156, 226 
Mo.App. 1203—^Mathews v. Hughes, 
232 S.W. 99, transferred, see App., 
237 S.W. 808—Cunningham v. Kin- 
nerk, App.. 74 S,W.2d 1107. 

64. Mo.—^MeCary v. MeCary, App., 
217 SAV. 547. 

55. Mo.—Eubank v. Finnell, App., 
73 S.W. 364. 

16 C.J. p 1088 note 19. 

56i Mo.—^Pirst Nat. Bank v. Klnser, 
109 S.W.2d 1221, 341 Mo. 819, 

transferred, see, App., 104 S.W.2d 
283, remanding cause 112 S.W.2d 
84—State ex reL Hoss and to Use 
of Dralnage Blst. No. 6 of Pemiscot 


County, V. Martin, 93 S.W.2d 911, 
338 Mo. 1067, transferred, see State 
ex rei. Ross v. Martin. App., 99 S, 
W.2d 875—City of Marshfleld ex 
re\, to Use of Hasten v. Brown, SS 
S.W.2d 339, 337 Mo. 1136, trans¬ 
ferred, see, App., 79 S.W.2d 619, 
transferred, see 99 S.W.2d 485—^As¬ 
sociated Holding Co. v. W. B. Kcl- 
ley & Co., 81 S.W.2d 624, 336 Mo. 
851—Stumpe v. City of Washing¬ 
ton, 43 S.W.2d 414, transferred, see, 
App., 64 S,W.2d 731—Village of 
Grandvlew. of Jackson County, v. 
McElroy, 298 S.W. 760. 318 Mo. 136 
—City of Laclede v. Llbby, 278 S. 
W. 372, transferred, see City of 
Laclede, to Use of Abell v. Libby, 
285 S.W. 178, 221 Mo.App. 703— 
State ox rei. Lancaster v. Kenncdy, 
199 S.W. 953, 273 Mo. 122—Mound 
City V. Melvin, 199 S.W. 256— 
Stumpe V. City of Washington, 
App., 64 S.W.2d 731, transferred, 
see 43 S.W.2d 414, 328 Mo. 1081. 

15 CJ. p 1088 note 20. 

57- Mo.—State ex reL State High- 
way Commission v. Carroll, 34 S. 
W.2d 74, transferred, see 44 S.W.2d 
1105, 226 Mo.App. 563—State ex 
rei. Piepmeier v. Camren, 33 S.W. 
2d 913, transferred, see 41 S.W. 
2d 902, 226 Mo.App. 100—Misscuri 
Power & Light Co. v. Creed, 30 
S.W.2d 605, transferred, see, App., 
32 S.W.2d 783—Consolidated School 
Dist. No. 2 of Cllnton County v. 
0’Mall, App., 116 S.W.2d 171, trans¬ 
ferred, see Sup., 125 S.W.2d 818 
—State ex rei. State Highway 
Commission v. Wright, App., 11 S. 
W.2d 66. 

16 C.J. p 1088 note 21. 

TlUe held involved 

Mo.—Consolidated School DIst No. 2 
of Clinton County v. 0*Malley, 125 
S.W.2d 818, transferred, see App., 
115 S.W.2d 171—^Thomas v. Crag- 
head, 68 S.W.2d 281, 332 Mo. 211, 
transferred, see App., 22 S.W.2d 
1057—State ex rei. State Highway 
Commission v. Gordon, 36 S.W.2d 
106, 327 Mo. 160, followed in State 
ex reL State Highway Commission 
V. Lewis, 86 S.W.2d 108—Prairie 
PIpe Line Co. v. Shipp, App., 240 
S.W. 473, transferred, see 267 S.W. 
647, 305 Mo. 663. 

Title held not involved 

Mo,—City of St. Louis v. Pranklin 

I Bank. 98 S.W.2d 634—State ex reL 
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state Highwpy Commission v. Day, 
35 S.W.2d 37, 327 Mo. 122, trrns- 
ferred. see 47 S.W.2d 147, 226 Mo. 
App. 884 —MIsfou’*! Power & Light 
Co. V. Creed, 30 S.W.2d 605. trens- 
ferred, see, App., 32 S.W.2d 783— 
Eighme v. India ne, B. €z W. R. Co., 
238 S.W. 479—Murphy v. Barron, 
228 S.W. 492. 286 Mo. 390. 

58. Mo.—^Liquidation of Peoples 
Bank of Butler, 127 S.W.2d 669— 
Wymore v. Markwry, 80 S.W’’.2d 
9. 338 Mo. 46—State cx rei. and 
to Use of Parlsh v. Young, 38 S. 
W.2d 1021, 1022, 327 Mo. 909, clting 
Corpus Jatls—State gx reL and to 
Use of Rudder v. Haphe, 31 S.W. 
2d 788, 326 Mo. 460, followed in 
State ex rei. and to Use of Rudder 

V. Guest, 31 S.W.2d 791—Wright 
County ex rei. E'k Creek Tp. v. 
Parmers* & Merchants’ Bank, 30 
S.W.2d 32—State ex reL White v. 
Pendorf, 2C6 S.W. 787, 317 Mo. 579 
—State ex rei, Johnson v. Atchi- 
son, T. & S. F. Ry. Co., 275 S.W. 
932, 310 Mo. 6S7—State ex rei. Di¬ 
vine V. Collier, 266 S.W. 456. 301 
Mo. 72—State ex reL and to Use 
of Marlowe v. Hummelbergcr-Har- 
rison Lumber Co., App., 25 S.W.2d 
489—WTiite v. Boyne, App., 11 S. 

W. 2d 1083—^Lyons v. School Dist. 
of Joplin, App., 246 S.W. 610. 

16 CJ. p 1079 note 51. 

Tozm “rovenuD law,” as regards 
supreme courfs Jurisdiction Includes 
laws relating to dlshursement of rev¬ 
enue and its preservation.—T. J. 
Moss Tie Co. v. Allen, 300 S.W. 436, 
318 Mo. 440. 

59. Mo.—^White v, Boyne, 23 S.W.2d: 
107, 324 Mo. 176—State ex reL Mil- 
ler V. Board of Bducation of Con¬ 
solidated School Dist. No. 1 of 
Holt County, 18 S.W.2d 26, trans¬ 
ferred. see 21 S.W.2d 645, 224 Mo. 
App. 120. 

Constmstion of xevenne laws held 
not involved 

Mo.—^Bushnell v. Mississippi & Fox 
River Drainage Dist. of Clark 
County, 102 S.W.2d 871, 340 Mo, 
811, transferred, see, App., 111 S. 
W.2d 946—^Associated Holding Co. 
V. W. B. Kelley & Co., 81 S.W.2d 
624, 336 Mo. 851—HoIIy v. Rol- 
wing, 76 S.W.2d 1076—^Normandy 
ConsoL School Dist. of St. Louis 
County v, Wellston Sewer Dist. of 
St. Louis County, 74 S.W.2d 621, 
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§ 407. -Character of Parties 

The tupreme court of Missouri has appellate Jurltdle- 
tlon In cases where a county or other potitical subdivlslon 
of the state or any state oflfeer Is a party of record. 

Tn accordancc with the express provisions of 
Missouri Constitution, 1875, article VI § 12, as 
amended by Constitutional Amcndment, 1884, arti¬ 
cle VI § 5, the supreme court has appellate jurisdic- 
tion in cases where a county®® of other political 
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subdivision of the state,or any state ofEcer,®^ ig ^ 
party; but oniy when a party of record.®® The 
term “political subdivision of the state” does not 
include a school district,®^ drainage district,®® road 
district,®® sewer district,®*^ or a state hospital.®® 
It includes an organized township in a county under 
township organization.®® A city or town with- 
in a county is not included within the term,70 but 
the city of St. Louis which is not within a county 
is a political subdivision,7i although the supreme 
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transfpirrd, see App., 77 S.W.2d 
477—Ohllton v. jDrainajco Dlst No. 
a of P<*mi«cot County, 61 S.W.2d 
744, 332 Mo. 1173, transferred. aee 
28 S.W.2d 120. 224 Mo.App. 467, 
tranaferred, see 63 S.W.2d 421, 228 
Ho.App. 4—'White v. Iloyne, 23 S. 
W.2d 107, 324 Mo. 176-^tate ez 
rei. Miller v. Board of Education 
of Consolidated School Dist. Xo. 1 
of Holt County. 18 S.W.2d 26, 
transferred, see 21 S.Tr.2d 645, 224 
Uo.App. 120—^T. J. Moss Tie Co. v. 
Allen, 300 S.W. 486, 318 Mo, 440 
—State ex rei. Kerscy v. Sima, 274 
S.W. 359—State ex rei. Broushton 
▼. Oliver, 201 S,W. 868, 273 Mo. 
537, retransferred, see State ex reL 
County Collector v. Oliver, 172 S. 
W. 75. 186 Mo.App. 272~-State ex 
rei. Laneas ter v. Kennedy, 199 S. 
W. 953. 273 Mo. 122—Richmond v. 
Creel, 161 S.W. 794, 253 Mo. 256— 
State ex rei. Kearsey v. Coleman, 
App., 274 S.W. 1108—^Doualass v. 
lUy, 199 S.W. 668, 199 Mo.App. 24. 

60L Mo.—^Howard County v. Moni- 
teau County, 78 S.W.2d 96, 336 Mo. 
295—Platte River Dralnagre Dlst. 
No. 1 of Buchanan County v. An- 
drew County, 278 S.W. 387—^iCansas 
City Sanitary Co. v. Liaclede Coun¬ 
ty, 269 S.W. 395. 307 Mo. 10—How- 
•11 County, to Use of School Fund, 
Y. Cook, App., 48 S.W.2d 88—^Bow- 
man v. Phelps County, 36 S.W.2d 
414, transferred, see 51 S.W.2d 3, 
330 Mo. 826—sute, to Use of Nee 
Y, Goraueh, App,, 230 S.W. 668, 
transferred, see 260 S.W. 455, 303 
Mo. 295. 

15 CJ. p 1080 note 64, p 1081 note 
57. 

61. Mo.—Liquidation of Peoples 
Bank of Butier, 127 S.W.2d 669— 
Wrls:ht County ex rei. Elk Creek 
Tp. V. Farmers* & Merchants' Bank, 
30 S.W.2d 32—^Harrison and Mercer 
County Drainasre Dist. v. Trail 
Creek Tp.. 297 aW. 1, 317 Mo. 933. 

15 C.J. p 1080 note 65. 

02 . Mo.—Butier v. Board of Educa¬ 
tion of Consolidated School Dist. 
No. 1 of Audrain County, 16 S.W. 
2d 44—l^elley v. Missouri Com- 
mission for the Blind, 274 S.W. 
688, 309 Mo. 612. 

15 aJ. p 1081 note 66. 

Mo.—^Perklns v. Burks, 61 S.W. 
2d 756, transferred. see App., 64 


S.W.2d 712, and affirmed 78 S.W. 
2d 845, 336 Mo. 248—State ex rei. 
Walker v. Locust Creek Drainage 
Dist., 58 S-W.2d 462, transferred, 
see 67 S.W.2d 840. 228 Mo.App. 434 
—^Dietrich Y. Brickey, 37 S.W.2d 
428. 327 Mo. 189—Bank of Darling- 
ton V. Atwood, 27 S.W.2d 1029, 
transferred. see 36 S.W.2d 429, 225 
Mo.App. 974, and motion overruled, 
App., 47 S.W.2d 1097—City of St. 
Louis V. Dietering, 19 S.W.2d 882, 
transferred, see, App., 27 S.W.2d 
711—State ex rei. Stipp v. Comish, 
19 S.W.2d 294, transferred. see 24 
S.W.2d 667. 223 Mo.App. 978—Vil- 
lage of Grandview, of Jackson 
County, V. McElroy, 298 S.W. 760, 
318 Mo. 135—State ex rei. Corne¬ 
lius V. McClanahan, 273 S.W. 1059, 
transferred, see App., 278 S.W. 88 
—State, to Use of Nee. v. Oorsuch, 
260 S.W. 455, 303 Mo. 295, trans¬ 
ferred, see App., 230 S.W. 663— 
State ex rei. Tadlock v. Mooney- 
ham, 247 S.W. 163, 296 Mo. 421— 
Mike Bemiger Moving Co. v. 
0'Brien, 234 S.W. 807, transferred, 
see App., 240 S.W. 481—^Bowman 

V. Phelps County, App., 36 S.W.2d 
414, transferred, see 51 S.W.2d 3, 
330 Mo. 826—^Dietrlch v. Brickey, 
App., 277 S.W. $15, opinlon and 
Judgment quashed on other grounds 
State ex rei. Dietrich v. Daues, 287 
S.W, 430. 315 Mo. 701. 

Gl. Mo.—^Normandy Consol. School 
Dist of St Louis County v, Well- 
ston Sewer Dist of St Louis Coun- i 
ty, 74 S.W.2d 621, transferred. see, 
App., 77 S.W.2d 477—Consolidated 
School Dist No. 2 of Cllnton Coun¬ 
ty V. Gower Bank of Gower, 53 
S.W.2d 280, transferred, see In re 
Liquidation of Gower Bank, App., 
55 S,W.2d 713—Gray v. School 
Dist No, 78 of Clay County, 20 
S.W.2d 667, transferred, see 28 S. 

W. 2d 683, 224 Mo.App. 905—State 
ex. rei. Cravens, to Use of Consol¬ 
idated School Dist. No, 2 of Worth 
County, V. Thompson, 17 S.W.2d 
342, 322 Mo. 444, transferred, see 
App., 22 S.W,2d 196—State ex rei. 
Consolidated School Dist. No. 2 v. 
Ingram, 298 S.W. 37, 317 Mo. 1141 
—School Dist No, 1 V. Boyle, 81 S. 
W. 409, 182 Mo. 347, 348. 

15 C.J. p 1080 note 55 [a] (1). 

86. Ma—Bushnell v. Mississippi & 
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Pox River Drainage Dist of Clark 
County, 102 S.W.2d 871, 340 Mo. 
811, transferred, see App., ill S. 
W.2d 946—Chilton v. Drainage 
Dist No. 8 of Pemiscot County, 61 
S.W.2d 744, 332 Mo. 1173, trans- 
ferred, see 28 S.W.2d 120, 224 Mo. 
App. 467, transferred see 63 SW,2d 
421, 228 Mo.App. 4. 

15 C.J. p 1080 note 55 Ca] (2). 

ea Mo.—Wheat v. Platte City Ben. 
Assessment Special Road Dist of 
Platte County, 52 S.W.2d 856, 330 
Mo. 1245, transferred, see 59 S.W. 
2d 88, 227 Mo.App. 869. 

87. Mo.—Normandy ConsoL School 
Dist of St Louis County v. Well- 
ston Sewer Dist. of St Louis Coun¬ 
ty, 74 S.W.2d 621, transferred, see 
App., 77 S.W.2d 477. 

ea Mo.—John 0*Brlen Boller Works 
Co. V. Third Nat. Bank of St 
Louis, 222 S.W. 788, 282 Mo. 670, 
retransferred see App., 231 S.W* 
1053. 

89. Mo.—^Liquidation of Peoples 
Bank of Butier, 127 S.W.2d 669— 
Norborne Land Drainage Dist Co. 
of CarroU County v. Cherry Val- 
ley Tp., of Carroll County, 31 S. 
W.2d 201, 325 Mo. 1197—Wright 
County ex rei. Elk Creek Tp. v, 
Farmers' & Merchants' Bank, 30 S. 
W.2d 32—^Reilly v. Sugar Creek Tp. 
of Harrison County, App., 121 S.W. 
2d 298—^Missouri Tp., Chariton 
County, V. Farmers' Bank of For- 
est Green, App., 12 S.W.2d 763, 
transferred, see 42 S.W.2d 353, 828 
Mo. 868. 

70. Mo.—Associated Holding Co. v. 
W. B. Kelley & Co., 81 S.W.2d 624, 
836 Mo. 861—McGill v. City of SL 
Joseph, 31 S.W.2d 1038, trans¬ 
ferred, see 38 S.W.2d 725, 225 Mo. 
App. 1033—Green v. Owen, 31 S.W. 
2d 1037, 826 Mo. 450, transferred, 
see 38 S.W.2d 496, 226 Mo.App. 746 
—City of st. Joseph v. George- 
town Lodge No. 627, I. O. O. P., of 
St Joseph, 8 S.W.2d 979—Village 
of Grandview, of Jackson County, 
V. McElroy, 298 S.W. 760, 318 Mo. 
135. 

15 aJ. p 1080 note 65 [b] (2). 

7L Mo.—^Volz V. City of St Louis, 
32 S.W.2d 72, .326 Mo. 362—City of 
St Louis V. Southeombe, 8 S.W. 
2d 1001, 320 Mo. 865—City of St 
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court does not have jurisdiction in a case which 
concerns the city oi St. Louis only in its corporate 
or ministerial capacity as a municipality, and which 
does not involve county rights and functions as a 
political subdivision,72 or where the city of St. 
Louis although a party has no real interest in the 
case.*^® 

A "state officer,” within the constitutional provi- 
sion, is an officer whose official duties are coex- 
tensive with the boundaries of the state,and to 
confer jurisdiction on the supreme court, he must 
be acting as a real party in his official capacity.'^^ 
The term does not include Circuit judges,^® mem- 
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bers of the county court,'^'^ a county treasurcr/® 
a board of election commissioners^® or an excise 
commissioner and license coIlcctor^O of the city of 
St. Louis, a sheriff,*! a policeman,^^ ^ manager of a 
state hospital,*^* a road overseer,^^ or a county 
superintendent of schools.®^ The term includes the 
secretary of state,*® members of the commission for 
the blind,*'*' members of tfie state board of health,** 
and the state superintendent of insurance.*® A 
Public Service commission although composed of 
state officers is an artificial legal entity and is not 
a state officer,®® and this is also true of the state 
highway commission®^ and the workmcn^s compen- 


liOuis v. Murta. 222 S.W. 430. 283 
Mo. 77. 

15 C.J. P 1080 note 65 [DI (!)• 

72 , Mo.—^Plschbach Brewingr Co. v. 
City of St Louis. 87 S.W.2d 648, 
337 Mo. 1044—Lovins v. City of St. 
Louis, 84 S.W.2d 127, 336 Mo. 1194, 
followed in Koontz v. City of St. 
Louis, 84 S.W.2d 131—City of St 
Louis v. Gottschall, App., 121 S. 
W.2d 239—^Fadem v. City of St 
Louis, App., 99 S.W.2d 611. 

73 , Mo.—City of St. Louis ex rei. 
and to Use of Hydraullc Press 
Brick Co. V. Ruecking Const. Co., 
212 S.W. 887—^Hilton v. Unlversal 
Const Co., 212 S.W. 867—FrolicD- 
steln V. Cupples* Station Light 
Heat & Power Co., 201 S.W. 897— 
Bamett v, City of St Lrouis, 196 
S.W. 1017. retransferred, aee, App., 
198 S.W. 452. 

74 , Mo.—PlschDacD Brewlng Co. v. 
City of St Louis, 87 S.W.2d 648, 
337 Mo. 1044—DletricD v. Brickey, 
37 S.W.2d 428, 327 Mo. 189—State 
ez reL Consolidated School Dist 
No. 2 V. Ingram, 298 S.W, 37, 317 
Mo. 1141—State v. Hlggins, 46 S. 
W. 423, 144 Mo. 410. 

Vliuuioe oonimlssloner lignlflating de» 
linanexLt Daak 

(1) The state commissioner of 
flnance in llquldating a delinquent 
Dank is not a **state officer,” so as 
to give the supreme court Jurlsdlc- 
tion, for his duties in so doing are 
In a representatlve capacity only and 
in such capacity he does not exerclse 
statewide functions coextenslve with 
state boundaries.—^In re Wellston 
Trust Co., Mo., 131 S.W.2d 720—State 
v. Farmers’ Exchange Bank of Galla- 
tln, 56 S.W.2d 129, 331 Mo. 689— 
Consolidated School Dist No. 2 of 
Clinton County v. Gower Bank of 
Gower, Mo., 63 S.W.2d 280, trans- 
ferred, see In re Liquldation of Gow¬ 
er Bank, App., 65 S.W.2d 713—Cant- 
ley V. Piggott 62 S.W.2d 846, 331 
Mo. 30—City of Doniphan v. Cantley, 
50 S.W.2d 658, 330 Mo. 639, trans- 
ferred, see App., 52 S.W.2d 417— 
Bank of Parllngton v. Atwood, Mo., 
27 S.W.2d 1029, transferred, see 36 


S.W.2d 429, 225 Mo.App. 974, and mo- 
tion overruled 47 S.W.2d 1097. 

(2) An earlier case was transferred 
to the supreme court on the ground 
that the commissioner of flnance was 
a party thereto.—^Tate v. Cantley, 
Mo.App., 23 S.W.2d 190. 

75. Mo.—Klaber v. O^Malley, 90 S 
W.2d 396—State v. Dillon, 2 S.W. 
417, 90 Mo. 229. 

75^ Mo.—State ex reL Rucker v, 
Hoffman, 288 S.W. 16, 313 Mo. 667, 
transferred, see App.. 294 S.W. 429. 

77. Mo,—Hili V. Hopson, 120 S.W. 
29. 221 Mo. 103. 

78. Mo.—Normandy Consol. School 
Dist. of St Louis County v. Well- 
ston Sewer Dist of St Louis Coun¬ 
ty, 74 S.W.2d 621, transferred. see, 
App., 77 S.W.2d 477—Dletrich v. 
Brickey, 37 S.W.2d 428, 327 Mo. 
189. 

78. Mo.—State v. Higgins, 46 S.W. 
423, 144 Mo. 410. 

80. Mo.—^Fischbach Brewing Co. v. 
City of St Louis, 87 S.W.2d 648, 
337 Mo. 1044. 

81. Mo.—State v. Higgins, 46 S.W. 
423, 144 Mo. 410. 

32. Mo.—State v. Kansas City Po- 
llce Comrs., 80 Mo.App. 206, af- 
flrmed 71 S.W. 215. 88 S.W. 27, 184 
Mo. 109. 

83. Mo.—John 0'Brien Boiler Works 
Co. V. Third Nat. Bank of St 
Louis, 222 S.W. 788, 282 Mo. 670,. 
retransferred, see, App., 231 S.W. 
1053. 

34. Mo.—^Hill V. Hopson, 120 S.W. 
29. 221 Mo. 103. 

85. Mo.—State ex reL and to Use of 
Gorman v. Olfutt 9 S.W,2d 596— 
State ex reL Consolidated School 
Dist No. 2 V. Ingram, 298 S.W. 37, 
317 Mo. 1141. 

88l Mo.—State v. Farmers* Ex¬ 
change Bank of Gallatin, 66 S-W.2d 
129, 331 Mo. 689. 

87. Mo.—^Foster v. Mlssourl Com¬ 
mission for Blind, 37 S,W.2d 460, 
327 Mo. 416. 

88. Mo.—State ex reL Lientine v. 
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state Board of Health, 65 S.W.2d 
943. 334 Mo. 220—State ex rei, Hor- 
ton V. Clark. 9 S.W.2d 635, 320 Mo. 
1190. 

89. Mo.—Klaber v. 0'Malley. 90 S. 
W.2d 396. 

15 C.J. p 1081 note 66 [b]. 
oa Mo.—State ex rei. Orscheln Bros. 
Tnick Lines v. Public Service 
Commission, 92 S.W.2d 882, 338 Mo. 
572, transferred. see State ex reL 
Orscheln Bros. Truck Lines v. Pub¬ 
lic Service Commission of Mis- 
souri, 98 S.W.2d 126, 231 Mo.App. 
293, reversed on other grounds 
State er rei. Orscheln Bros. Truck 
Lines v. Shain, 108 S.W.2d 901, 
341 Mo. 27, conformed to State ex 
rei. Orscheln Bros. Truck Lines v. 
Public Service Commission, 110 S. 
W.2d 364, 232 Mo.App. 605, cause 
reinstated 110 S.W.2d 364, 232 Mo. 
App. 605—State ex rei. Piteairn v. 
Public Service Commission. 92 S. 
W.2d 881, transferred, see State 
ex rei. Pltcalm v. Public Service 
Commission of Mlssourl. 100 S. 
W.2d 637, 231 Mo.App. 446. re¬ 
versed on other grounds State ex 
reL Pitcalm v. Shain, 106 S.W.2d 

901, 341 Mo. 27, conformed to State 
ex reL Piteairn v. Public Service 
Commission, App., 111 S.W.2d 982, 
certiorari dismissed State ex rei. 
Pitcalm V. Shain, Sup., 106 S.W.2d 

902, second case—State ex reL Pit- 
caim V. Public Service Commission 
of Mlssourl, 90 S.W.2d 392. 338 Mo. 
180, transferred, see, App., 100 S. 
W.2d 636, reversed on other 
grounds 106 S.W.2d 898, 341 Mo. 
19, conformed to State ex rei. State 
ex rei. Pitcalm v. Public Service 
Commission, 110 S.W.2d 367, 232 
MojVpp. 609. certiorari dismissed 
State ex reL Pltcalm v. Shain, 
Sup., 106 S,W.2d 902—State ex reL 
Gehrs v. Public Service Commis¬ 
sion of Mlssourl. 90 S.W.2d 390, 
338 Mo. 177, transferred, see, App., 
99 S.W.2d 858. 

91. Mo.—^Pope Const. Co. v. State 
Highway Commission, 84 S.W.2d 
920, 337 Mo. 80—^Wheat v. Platte 
City Ben. Assessment Speclal Road 
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sation commission,®^ but the commission for the 
blind has bcen hcld not a Itgal entity separate from 
its members and the supreme court has jurisdic- 
tion.®3 Where it is doubtful whether a certain 
officer is a state officcr, the proper procedure is for 
the court of appeals to transfer the case to the 
supreme court for its judgment and determina- 
tion.**^ ^ 

§ 408. -Titleto Office 

The supreme court of MissourI has appeltate Jurlsdfc- 
tlon of cases involvlng the titie to any office under the 
state. 

Under the express provisions of Missouri Con- 
stitution 1875, article VI § 12, as amended, Amend- 
ment, 1884, article VI § 5, the supreme court has 
appellate jurisdiction of cases involving the titie to 
any office under the state.^s That a person holding 
an office under the state is involved in litigation 
does not give the supreme court jurisdiction if 
titie to the office is not involved.^® The term “of¬ 
fice under this state” includes the office of school 
director,97 road commissioner,S8 clerk of the circuit 
court,9^> county collector of revenue,! township offi- 


cers,2 policeman,* and constable,^ The term does 
not include the office of village trustee,® exeeutor 
of an estate,® or offices created and governed by 
municipal charter or ordinances such as the office 
of mayor of a third class city,^ city attorney,8 or 
City collector.® 

§ 409. —' Amount in Controversy 

The supreme court of Missouri has appellate Jurisdic¬ 
tion of cases where the amount in controversy Is In ex- 
cess of the sum deslgnated by statute as providcd for by 
the constltutlon. The amount must be actually In dis¬ 
puto and It must be affirmatlvely dlsclosed by the record. 

The Constitutional Amendmcnt of 1884 § 3, gives 
to the legislature power to increase or diminish the 
pecuniary limits of the jurisdiction of the courts of 
appeal, and under this power the limits have bcen 
successively increased from the original amount of 
twenty-five hundred dollars fixed by Constitution, 
1875, article VI § 12, to forty-five hundred dol¬ 
lars by Laws, 1901, p 107, and to seventy-five hun¬ 
dred dollars by Laws, 1909, p 397. The supreme 
court has appellate jurisdiction of cases where the 
amount in dispute is in excess of the designated 
sum,i® but where no other special grounds for its 


DIst. of Platte County. 52 S.W.2d 
S56. 330 Mo. 1245. transferred. see 
60 S.W.2d 88, 227 Mo.App. 869— 
Christeaon v. State Highway Com- 
mission, 40 S.W.2d 615. transferred, 
see 46 S.W.2d D06—State ex rei. 
State Higrhway Commission v. Day. 
35 S.\V.2d 37. 327 Mo. 122, trans¬ 
ferred. see 47 S.W.2d 147. 226 Mo. 
App. 884—State ex rei. State High- 
way Commission v. Carroll. 34 S. 
W.2d 74. transferred. see 44 S.W.2d 
1105. 22$ Mo.App. 563. 

93. Mo.—State ex rei. Goldman v, 
Missouri Workmen’s Compensation 
Commission, 27 S.W.2d 1026. 325 
Mo, 163—State ex reL Goldman v. 
Missouri Workmen*s Compensation 
Commission. 32 S.W.2d 142, 225 Mo. 
App. 59. 

93. Mo.—Shelley v. Missouri Com¬ 
mission for the Blind. 274 S.W. 688, 
309 Mo. 612. 

94. Mo.—Linehart v. Farmers* State 
Bank of North Salem. App., 27 S. 
W.2d 751. 

96. Mo.—State ex inf. Mnrr v. Al- 
len, 291 S.W. 454, 316 Mo. 754. 

15 C.J. p 1080 note 52. 

96. Mo.—State ex reL Consolidated 
School Dist, No. 2 v. Ingram, 298 
S.W. 37, 317 Mo. 1141. 

97- Mo.—State ex reL Worsham v. 
Eliis, 44 S.W.2d 129, 329 Mo. 124. 
transferred, see, App., 11 S.W.2d 
1096—State ex reL Gentry v. Sul- 
llvan, 8 S.W.2d 616. 320 Mo. 362— 
State ex inf. of Barrett ex reL Mc- 
Cann v. Parrish„ 270 S.W. 688, 307 


Mo. 455—State ex rei. West ex inf. 
Thudium y. Consolidated School 
Dist. No. 2 in Llnn County. 234 S. 
W. 54, 290 Mo. 134—State ex inf. 
Barrett ex rei. MeCann v. Parish, 
App.. 262 S.W. 412. 

15 C.J. p 1080 note 52 [a] (3). 

93. Mo.—State ex inf. Holt, ex rei. 
Jones V. Meyer, 12 S.W.2d 489, 321 
Mo. 858—State ex rei. RIchardson 
V. Baldey. App., 40 S.W.2d 720. 

93. Mo.—State v. Rombauer. 14 S.W. 
726, 101 Mo, 499. 

1. Mo.—Sanders v. Lacks. 43 S.W. 
653, 142 Mo. 255. 

2. Mo.—State ex inf. Barrett v. Im- 
hoff. 238 S.W. 122. 291 Mo. 603— 
Macrae vl Coles. 183 S.W. 678. 

3. Mo.—State v. Kansem City Police 
Comrs., 80 MaApp. 206. 

4. Mo.—State ex reL Davidson v. 
Caldwell, 276 S.W, 631, 310 Mo. 

■ 397. 

5. Mo.—State ex rei. Otto, ex rei. 
Bales V. Hyde, 296 S.W. 776, 317 
Mo. 714. 

S. Mo.—Pields v. Lruck, 34 S.W.2d 
710, 327 Mo. 113, transferred, see 
In re RotTs Bstate, 50 S.W.2d 156, 
226 MoApp. 1203. 

7- Mo.—State v. Walker, 33 S.W. 

813, 132 Mo. 210. 

OAce in cluurltahle institution 
The supreme court has no Jurisdic¬ 
tion of an appeal in certiorari pro- 
ceedings to review the actlon of the 
commissioners on charltable institu- 
tions of the clty of St Loula in dis-1 
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charging an olllcer of such an Insti¬ 
tution.—^Bristol V. Fischel, 61 S.W. 

678, 151 Mo. 34. 

8. Mo.—Grcen v. Owen, 31 S.W.2d 
1037, 326 Mo. 450, transferred, see 
38 S.W.2d 496, 226 Mo.App. 746. 

D. Mo.—^Ibbetson v. Schulz, 69 S. 
W.2d 617, 332 Mo. 860, transferred, 
see, App., 64 S.W.2d 313. 

la Mo,—Wlnn v. Matthews, 130 S. 
W.2d 484—Sayles v. Kansas City 
Structural Steel Co., 128 S.W.2d 
1046—^Kimmie v. Termlnal R. 
Ass'n of St Louis, 126 S.W.2d 1197 
—Bates V. Bates, 124 S.W.2d 1117 
—^Miller v. Ralston Purina Co.. 109 
S.W.2d 866, 841 Mo. 811—^Roothe- 
meier v. Velth. 108 S.W.2d 346. 341 
Mo, 706—C. Bewes, Inc., v. Bus- 
ter, 108 S.W.2d 66, 341 Mo. 678— 
City of St Louis v. Franklin Bank, 
107 S.W.2d 3—Edwards v. AI Fres- 
co Advertising Co., 100 S.W.2d 613, 
340 Mo. 342—^Heitzeberg v. Von 
Hoffmann Press, 100 S.W.2d 307. 
340 Mo. 265—Wills v. Berberlch’s 
Delivery Co., 98 S.W.2d 569, 339 
Mo. 856—Tlmper v. Missouri Pac. 
R. Co.. 98 S.W.2d 648—Hannibal v. 
Hannibal Bros. Ice Co., 93 S.W.2d 
1010, 338 Mo. 1242—Schoenherr v. 
Stoughton, 78 S.W.2d 84, 336 Mo. 
290—Bland v. Buoy, 74 S.W.2d 612, 
335 Mo, 967—^Newman v. Rlce-StJx 
Dry Goods Co., 73 S.W.2d 264, 336 
Mo. 572, 94 A.L.R. 761—Platies v. 
Theodorow Bakery Co., 66 S.W.2d 
147, 334 Mo. 608—Brewer v, Sil- 
yerstein, 64 S.W.2d 289—^Burg- 
strand v. Crowe Coal Co., 62 S.W. 
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jurisdiction exist, it has no jurisdiction of cases | of that sum, and the conrt of appcals has juris- 
whcre the amount in controvcrsy is not in exccss j diction.i^ To give the sui>rcmc court jurisdiction, 


2d 406, 333 Mo. 43—Shroyer v. Mis- 
souri Livestock Commission Co.. 61 
S.W.2d 713, 332 Mo. 1210—^New 
First Nat. Bank v. C. L. Hhodes 
Produce Co.. 58 S.W.2d 742, 332 
Mo. 163, transferred, see 37 S.W.Sd 
986, 226 Mo.App. 438—Gray v. Doe 
Run Lead Co., 63 S.W.2d 877, 331 
Mo. 481—Dawson v. Scott, 40 S. 
W.2d 87, 330 Mo. 186—^Huttig v, 
Brennan, 41 S.'Vr.2d 1054, 328 Mo. 
471 —^Rombauer v. Compton Heights 
Christian Church, 40 S.W.2d 645— 
State ex rei. Brenner v. Trlmble, 
32 S.W.2d 760, 326 Mo. 702—^Meyers 

V. Drake, 24 S.W.2d 116, 324 Mo. 
612—Sohaub v. Sun Roalty Co., 24 
S.W.2d 111, two cases—Kingshlgh- 
way Presbyterian Church v. Sun 
Realty Co., 24 S.W.2d 108, 324 Mo. 
610—Robert v. Mercantile Trust 
Co.. 23 S.W.2d 32, 324 Mo. 314— 
Butler V. Board of Education of 
Consolidated School Dist. No. 1 of 
Audrain County, 16 S.W.2d 44— 
IDtchcn V. City of Clinton, 8 S.W. 
2d 602, 320 Mo. 560—State ex rei. 
Pyle V. Unlversity City, 8 S.W.2d 
73, 320 Mo. 461—^Aufderheide v. 
Polar Wave Ice & Fuel Co., 4 S.W. 
2d 776, 319 Mo. 337—Osbum v. Chl- 
cago, R. I. & P. Ry. Co., 1 S.W.2d 
181—Whltwell V. Whltwell, 300 S. 

W. 455, 318 Mo. 476—Burke v. 
Pappas, 293 S.W. 142, 316 Mo. 1236 
—^Rodgera v. Travelers* Ins. Co., 
278 S.W. 368, 311 Mo. 249—Webb v. 
Cotton, 271 S.W. 768, 308 Mo. 272— 
In re McMenamy’s Guardianshlp, 
270 S.W. 632, 307 Mo. 98—^Tureman 

V. Ketterlin, 263 S.W. 202, 304 Mo. 
221, 43 A.L..R. 1165—Perkins v. Sll- 
yerman, 223 S.W. 895. 284 Mo. 238 
—Matlack v. Kline, 216 S.W. 323, 
280 Mo. 139—State ex rei, Wurde- 
man v. Reynolds, 204 S.W. 1093, 
276 Mo. 113—Sandy Hltes Co. v. 
State Highway Commission, App., 
128 S.W.2d 646—^Bunner v. Pattl, 
App., 107 S.W.2d 143, transferred, 
see 843 Mo. 274, 121 S.W.2d 158— 
Allen V. Fewel, App., 70 S.W.2d 
1107—^Davis v. Johnson, App., 47 
S.W.2d 121, transferred, see 68 S. 

W. 2d 746, 382 Mo. 417—New First 
Nat Bank v. C. L. Rhodes Pro¬ 
duce Co., 37 S.W.2d 086, 226 Mo. 
App. 438, transferred, see 68 S. 
W.2d 742, 332 Mo. 163—Holt v. 
Rea, App., 32 S.W.2d 776, trans¬ 
ferred, see 62 S.W.2d 877. 330 Mo. 
1237—Cooper v. Armour & Co., 
App., 277 S.W. 967, retransferred, 
see 6 S.W.2d 567—State ex rei. 
Renfro v. Service Cushion Tube 
Co., App., 274 S.W. 491, transferred, 
see State ex reL Renfro v. Service 
Cushion Tube Co., 291 S.W. 106, 
316 Mo. 640—^McCary v. McCary, 
App., 217 S.W. 647—Fred A. H. 
Garllchs Agency Co. v. Anderson, 


App., 202 S.W. 260, remanded 223 
S.W. 641, 284 Mo. 200. 

MateriaJlty of form cr natnx» of pro- 
oeedlngs 

Relative to amount in controvcrsy 
to give supreme court Jurisdiction on 
appeal, form or nature of proceed- 
Ing is Immaterial, where rlght in diS- 
pute is susceptible of pecuniary val- 
uation in excess of seven thousand 
flve hundred dollars.—Pred A. H. 
Garllchs Agency Co. v. Anderson. 
App., 202 S.W. 260, remandcd 223 S. 
W. 641, 284 Mo. 200. 

11. Mo.—Rust V. Geneva Inv. Co., 
124 S.W.2d 1136—General Theatri- 
cal Enterprises v. Lyris, 121 S.W. 
2d 139—Crescent Planing Mill Co. 

V. Mueller, 117 S.W.2d 247, 118 A. 
L.R. 709, transferred, see 123 S. 

W. 2d 193—Pilant v. Erwln, 116 S. 
W.2d 104, transferred. see ICO S.W. 
2d 173—Gibbany v. Walker, 113 S. 
W.2d 792, 342 Mo. 156, transferred, 
see 121 S.W.2d 317—^De Hatre v. 
Ruenpohl, 108 S.W.2d 357, 341 Mo. 
749, transferred, see 123 S.W.2d 
243—Nies v. Stone, 108 S.W.2d 349, 
transferred, see 117 S.W.2d 407— 
Bushnell v. Mississlppi & Fox Riv¬ 
er Brainage Dist. of Clark County, 
102 S.W.2d 871, 340 Mo. 811, trans¬ 
ferred, see 111 S.W.2d 946—Evans 

V. Chevrolet Motor Co., 102 S.W.2d 
694, transferred, see, App., 105 S.W. 
2d 1081—Hardt v. City Ice & Fuel 
Co., 102 S.W,2d 592, 340 Mo. 721, 
transferred, see 109 S.W.2d 896— 
Town of Canton v. Moberly. 101 S. 

W. 2d 722, 340 Mo. 610, transferred, 
see 111 S,W.2d 969—Matz v, Miaml 
Club Restaurant, 100 S.W.2d 476, 
339 Mo. 1133—Godefroy Mfg. Co. v. 
Lady Lennox Co., 100 S.W.2d 271, 
339 Mo. 1107, transferred, see 110 
S.W.2d 803—^Haynes v, Dunstan, 98 
S.W.2d 639, transferred, see, App., 
104 S.W.2d 1025—Stine v. South¬ 
west Bank of St. Louis, 98 S.W.2d 
539—City of St. Louis v. Franklln 
Bank, 98 S.W.2d 584—^In re Plynn’s 
Estate, 92 S.W.2d 671, 338 Mo. 522, 
transferred, see, App., 95 S.W.2d 
1208, certiorari quashed State ex 
rei. Kinealy v. Hostetter, 104 S.W. 
2d 303, 340 Mo. 966—^Pleischaker v. 
Fleischaker, 92 S.W.2d 169, 338 Mo. 
797, quashing mandamus and re- 
transferred, see 70 S.W.2d 104, 228 
Mo.App. 98—^Breit v. Bowland, 92 S. 
W.2d 110, transferred, see 100 S.W. 
2d 599, 231 Mo.App. 433, record 
quashed State ex rei. and to Use of 
Breit v. Shain, 119 S.W.2d 758, 342 
Mo. 1148—^Fischbach Brewlng Co. 

V. City of St. Louis, 87 S.W.2d 648, 
337 Mo. 1044—^Pope Const. Co. v. 
State Hlghway Commission. 84 S. 

W. 2d 920, 337 Mo. 30—^McCaskey v. 
Buffley. 78 S.W.2d 188, 336 Mo. 383, 


tr.*infifcrred, nce 78 S.W.2d 141, 229 
Mo.App. 141—Morchants* Savings 
& Lonn Aas*n of Kanaas City v. 
Ancona R» alty Co.. 72 R.W.2d 797. 
3.ir» Mo. CSC, transf»*rr<‘d, see 78 S. 
W2d 470. 229 Mo.App. 714—Ste- 
ph^^nfl V. D. M. Oberman IMfg. Co., 
70 S.W.2d 809. 33 i Mo. 1078—Com- 
mercial linnk of Jame.sport v. Son- 
ger, 62 S.W.2d 903, transferred, see, 
App., 74 S.\V.2d 100. 229 Mo.App. 
168—Mitchell v. Dabm y. 5S S.W.2d 
731, 332 Mo. 410, transferred, see, 
App.. 71 S.\V.2d 165—Cox v. Frenk 
L S-iheab Stove & Furniture Co., 
58 S.\V.2d 700, 332 Mo. 492, trnns- 
frrred, sre. App., 67 S.W.2d 790— 
State ox rei. W^alker v. Locust 
Creek Drainage Dist., 58 S.W.2d 
452, transferred, see 67 S.W.2d 840, 
228 Mo App. 434—^Niedringhrus v. 
Nirdringhaus Inv. Co., 52 S.W.2d 
395. 330 Mo. 1089, transferred, see 
Wm. P. Nirdringhaus Inv. Co., 
App., 54 S.W.2d 79, certiorari 
quashed State ex rei. Williams v. 
Daucs, 66 S.W.2d 137, 334 Mo. 91 
—Hohlsteln v. SL Louis Roodng 
Co.. 42 S.W.2d 573, 328 Mo. 899. 
transferred, see 49 S.W.2d 226— 
Christeson v. State Highway Com¬ 
mission, 40 S.W.2d 615, transferred, 
see 46 S.W,2d 906—Casebolt v. In¬ 
ternational Life Ins. Co., 38 S.W. 
2d 1044, transferred, see, App., 
42 S.W.2d 939—Bifctrich v. Brickey. 
37 S.W.2d 428, 327 Mo. 189—Schild- 
necht V. City of Joplin, 35 S.W.2d 
35, 327 Mo. 126, transferred, see 41 
S.W.2d 690, 226 Mo.App. 47—Green 

V. Owen, 31 S.W.2d 1037, 326 Mo. 
450, transferred, see 38 S.W.2d 
496, 325 Mo.App. 746—Mellon v. 
Stockton & Lampkin, 30 S.W.2d 
974, 326 Mo. 129, transferred, see 
35 S.W.2d 612, 225 Mo.App. 122, 
followed in Mellon v. Burns, 35 
S.W.2d 614—Cunningham v. Cun- 
ningham, 30 S.W.2d 63, 325 Mo. 
1161—Gray v. School Dist No. 73 
of Clay County, 20 S.W.2d 667, 
transferred, see 28 S.W.2d 683, 224 
Mo.App. 906—Bante v. Bante De- 
velopment Co., 19 S.W.2d 641, 323 
Mo. 649, transferred, see, App., 27 
S.W.2d 481—State ex rei. Cravens, 
to Use of Consolidated School Dist 
No. 2 of Worth County, v. Thomp¬ 
son, 17 S.W.2d 342, 322 Mo. 444, 
transferred, see 22 SW.2d 196— 
Maeon County Levee Dist. No. 1, 
Maeon County, v. Goodson, 14 S.W. 
2d 561, transferred, see 22 S.W.2d 
651, 224 Mo.App. 131—Joe Dan 
Market v. Wentz, 13 S.W.2d 641, 
321 Mo. 943, transferred. see 20 S. 

W. 2d 667. 223 Mo.App. 772—Calli- 
son V. Wabash Ry. Co., 12 S.W.2d 
461, 321 Mo. 795—Guillod v. Kan- 
sas City Power & Light Co., 11 S. 
W.2d 1036, 321 Mo. 586, trans- 
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the record must affirmatively disclose the jurisdic- j in dispute,'® it must have been litigated in the trial 
tional amount,t2 and the amount must be actually | 


ferred, see 18 S.W.2a 97. !24 Mo. 
App. 3S2—In re Wilaon*a Eatate, 8 
S.W.2d 973. 320 Mo. 975. trans- 
fcrred, aee, App.. 18 S.W.2d 737— 
Stuart V, Stuart, 8 S.W.2d 613. 320 
Mo. 486—Ward v. Conaolidated 
School Dist. No. 136 of Nodaway 
County, 7 S.W.2d 689, 320 Mo. 385 
—^Lewcllen v. Lowellen, S S.W.2d 

4, 319 Mo. 854—Corbett v. Lincoln 
Savlnga & Loan As8'n, 4 S.W'.2d 
824, transferred, see 17 S.'W'.2d 275, 
223 Mo.App. 329—Pyle v. Unlversl- 
ty City, 1 S.W.2d 799. 318 Mo. 856 
—McGregory v. Qasfcill, 296 S.W. 
123, 317 Mo. 122. tranaferred, aee, 
App., 296 S.W. 833—Brown Shoe 
Co. V. AStna Life Ins. Co.. 281 S.W. 
963. tranaferred. aee 291 S.W. 522. 
220 Mo.App. 649—State ex rei. 
Xjeucnm v. Mid-State Senxm Co., 264 

5. W. 878—sute v. Oould, 246 S.W. 
647—Cambeat v, McComaa Hydro 
Electric Co.. 239 S.W. 477, 292 Mo. 
670. tranaferred, aee 245 S.W. 598, 
212 Mo.App. 325—^Hu^rglna v. Hili, 
236 S.W. 1056, tranaferred, aee, 
App., 245 S.W. 1105—^Bertha A. 
Mining Co. v. Empire District Elec¬ 
tric Co.. 232 S.W. 113, tranaferred. 
aee 235 S.W. 508, 210 Mo.App. 622 
—Mathews v. Hughea, 232 S.W. 
99, tranaferred, aee 237 S.W. 808— 
Gary Realty Co. v. Kelly, 224 S.W. 
410, 284 Mo. 418—Pred A. H. Gar- 
llcha Agency Co. v. Anderson, 223 
S.W. 641. 284 Mo. 200. remanded, 
App.. 202 S.W. 260—Stough v. 
Steelville Electric Ligbt & Power 
Co.. 217 S.W, 515—Jlne v. Jine, 217 
S.W. 93—sute ex rei. Common- 
wealth Tniat Co. v. Reynolds. 213 
KW. 804, 278 Mo. 695—City of St. 
Louls ex rei. and to Use of Hy- 
draulic Press Brlck Co. v. Rueck- 
ing Const- Co.. 212 S.W. 889— 
Humphrey v. McKown, 209 S.W, 
888—^Keleher v. Johnson, 199 S. 
W. 935. 272 Mo. 699—Spcer v. 
Graham, 199 S.W. 139—SUte v. 
Chlcago, M. & St P, Ry. Co., 199 
S.W, 121, 272 Mo. 520—Bates v. 
Werries, 196 S.W. 1124, trans- 
ferred. see 199 S.W. 758, 198 Mo. 
App. 209—Roll V. Fldellty Nat 
Bank & Trust Co. of Kansas City, 
App., 115 S.W.2d 148—Millhotiser 
V, Kansas City Public Service Co., 
App., 71 S.W.2d 160—^Ailen v. Best 
58 aw.2d 810, 227 MoJlpp. 851— 
Robinson v. Union Electrie Ligbt 
ft Power Co., App., 48 S.W.2d 912 
—^Frederichaen v. Farmers* SUte 
Bank of Branaon, App., 19 S.W.2d 
303—^Hntchinaon v. Missouri Pac. 
Ry. Oo., App., 288 S.W. 91—^Lam- 
kln V. Kaiser, App., 256 S.W. 558— 
Sikes V. Freeman, Appi, 204 S.W. 
948. 

IS C.J. p 1088 note 22, p 1089 note 
36. 


Amonnt eaEactly aeventy-^lve bundred 
doUars 

Where the amount is exactly sev- 
enty-flve bundred dollars, jurisdic- 
iton is in the court of appeals and 
not in the supreme court.—^Pyle v. 
Univeralty City, 1 S.W.2d 799, 318 
Mo. 856—Germo Mfg. Co. v. Combs, 
220 S.W. 1072, 287 Mo. 273, trans- 
ferred, see 240 S.W. 872, 209 Mo.App. 
651. 

12. Mo.—^In re Wellston Trust Co., 
131 S.W.2d 720—^Winn v. Matthews. 
130 S.W.2d 484—Aurien v. Securl- 
ty Nat Bank Savings & Trust Co. 
of St Louls, 129 S.W.2d 1047—In 
re Bllls* Estate. 127 S.W.2d 441, 
remandlng 110 S.W.2d 864—Hanley 

V. Carlo Motor Service Co., 126 S. 

W. 2d 229, transferred, see 130 S. 
W.2d 187—Rust V. Geneva Inv. Co., 
124 S.W.2d 1135—Ross' v. Speed-O 
Corporation of America, 121 S.W.2d 
865—Crescent Planing Mill Co. v. 
Mueller, 117 S.W.2d 247, 118 A.L. 

R. 709, transferred, see 123 S.W.2d 

193—Grant v. Bremen Bank & 
Trust Co., 108 S.W.2d 347—^Hans- 
sen v. Karbe, 106 S.W.2d 415, 
transferred, see 115 S.W.2d 109— 
3E:smar v. Haeussler, 106 S.W.2d 
412, 341 Mo. 38, transferred, see 
115 S.W.2d 54—Evans v. Chevrolet 
Motor Co., 102 S.W.2d 694. trans¬ 
ferred, see, App., 105 S.W.2d 1081 
—Whitworth v. Monahan*s Estate, 
100 S.W.2d 460, 389 Mo. 1123, 

transferred, see 111 S.W.2d 931— 
Stine V. Southwest Bank of St 
Louis, 98 S.W,2d 539—^Fleischaker 

V. Fleischaker, 92 S.W.2d 169, 338 
Mo. 797, quashing mandamus and 
retransferred, see 70 S.W.2d 104, 
228 Mo.App. 98—^Dorsett v. Dor- 
sett, 79 S.W.2d 742—^Burroughs v. 
Lesswell, 79 S.W.2d 107, 336 Mo. 
463, transferred, see, App.. 86 S.W. 
2d 962—^McCaskey v. Duffley, 73 

S. W.2d 188, 336 Mo. 383, trans¬ 

ferred, see 78 S.W.2d 141, 229 Mo. 
App. 141—^Blankenshlp v. Ratclifl, 
73 S,W.2d 183, 335 Mo. 387, trans¬ 
ferred, see, App., 76 S.W.2d 741— 
Platies V. Theodorow Bakery Co., 
66 S.W.2d 147, 334 Mo. 508—MHch- 
ell V. Dabney, 58 S.W.2d 731, 332 
Mo. 410, transferred, see, App., 71 
S.W.2d 165—Stfpp V. Bailey, 53 
S.W,2d 872, 331 Mo. 374. trans¬ 
ferred, see, App., 22 S.W.2d 178 

—43ity of Doniphan v. Cantley, 50 
S.W.2d 658, 380 Mo. 639, trans¬ 

ferred, see, App., 52 S.W.2d 417— 
Drew V. Platt 44 S.W.2d 628, 329 
Mo. 442, transferred, see 52 S.W. 
2d 1041—Hohlstein v. St Louis 
Rooftng Co., 42 S.W.2d 678, 328 Mo. 
899, transferred, see 49 S.W.2d 226 
—^Estel V. Midgard Inv. Co., 88 S. 

W. 2d 1046—McGill v. City of St 

Joaeph, 31 S.W.2d 1038, trans- 
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ferred, see 38 S.W, 725, 225 Mo. 
App. 1033—Green v. Owen, 31 S.W. 
2d 1037, 326 Mo. 450, transferred, 
see 38 S.W.2d 496, 225 Mo.App. 746 
— Schaub V. Sun Realty Co., 24 S. 
W.2d 111, two cases—^Kingshlgh- 
way Presbyterian Church v. Sun 
Realty Co., 24 S.W.2d 108, 324 Mo. 
610—Bante v. Bante Development 
Co.. 19 S.W.2d 641, 323 Mo. 649, 
transferred, see App., 27 S.W.2d 
481—Joe Dan Market v. Wentz, 13 
S.W.2d 641, 321 Mo. 943, trans¬ 
ferred, see 20 S.W.2d 567, 223 Mo. 
App. 772—^Ward v. Consolidated 
School Dist No. 136 of Nodaway 
County, 7 S.W.2d 689, 320 Mo. 385 
—^Fllnn V. Richardson, 7 S,W.2d 
356—In re Bennett^s Estate, 243 
S.W. 769—Cambest v. McComas 
Hydro Electric Co., 239 S.W. .477, 
292 Mo. 570, transferred, see 245 
S.W. 698, 212 Mo.App. 325—Gary 
Realty Co. v. Kelly. 224 S.W. 410, 
284 Mo. 418—^Fred A. H. Garllchs 
Agency Co. v. Anderson, 223 S.W. 
641. 284 Mo. 200, remanded, App., 
202 S.W. 260—Handlan v. Stifel, 
219 S.W. 616—Vordick v. Vordlck, 
219 S.W. 691, 281 Mo. 279—In re 
Sturdlvant Bank, App., 89 S.W.2d 
89—^In re Liquidation of Fidelity 
Bank & Trust Co., App., 77 S.W.2d 
480—^In re Central Trust Co. of 
St Charles, App., 68 S.W.2d 919— 
Southwest Pump & Machinery Co. 
v. Forslund, 29 S.W.2a 166, 226 
Mo.App. 262—In re Moirs Estate, 
App., 299 S.W. 127. 

Speculatioii or conjecture cannot be 
indulged in by the supreme court to 
determine the amount in disputo.— 
Crescent Planing Mill Co. v. Mueller, 
117 S.W.2d 247, 118 A.L.R. 709, trans¬ 
ferred, see 123 S.W.2d 193—Nies v. 
Stone, 108 S.W.2d 349, transferred, 
se 117 S.W.2d 407—^Hanssen v. 
Karbe, 106 S.W.2d 415, transferred, 
see 115 S.W.2d 109—^In re Flynn*a 
BsUte, 92 S.W.2d 671, 338 Mo. 522, 
transferred, see App., 96 S.W.2d 1208, 
certiorari quashed State ex reL 
Kinealy v. Hostetter, 104 S.W.2d 303, 
340 Mo. 965—Consolidated School 
Dist No. 2 of Cllnton County v. 
Gower Bank of Gower, 63 S.W.2d 280, 
transferred, see, App., In re Liquida¬ 
tion of Gower Bank, 55 S.W.2d 713. 

13. Mo.— sute ex rei. Brown & WIl- 
liamson Tobacco Corporation v. 
Workmen's Compensation Commls- 
sion, 126 S.W.2d 230—Rust Sash & 
Door Co. v. Gate City Bldg. Cor¬ 
poration, 114 S.W.2d 1023, 342 Mo. 
206, transferred, see Rust Sash & 
Door Co. V. Bryant, 124 S.W.2d 644 
—Grant v. Bremen Bank & Trust 
Co., 108 S.W.2d 347—Bsmar v. 
Haeussler. 106 S.W.2d 412, 341 Mo. 
33, transferred, see 115 S.W.2d 54 
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court,^^ and it must be presented for review in the » 
supreme court.^5 The amount concededly duc will 
be deducted from the sum claimed.^5 The matter 
in question must be money or some right the value 
o£ which may be ascertained in money,and where 
the object of a suit is not to obtain a money judg- 
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ment but other relicf* the amount involvcd must 
be determined by the value in money of the relicf 
to plaintiff or of the loss to defendant.^* 

The court must detcrmine from the whole rec- 
ord the sum which is involved.^® The amount in 


_^In re Flynn’s Fstate, 92 S.W.2d 

671, 338 Mo. 622, transferred, see 
App., 35 S.W.2d 1208, certiorari 
quashed State ex rei. Kinealy v. 
Hostetter, 104 S.W.2d 303, 340 Mo. 
965—^Peer v. Ashauer, 92 S.W.2d 
164, transferred, see, App., 102 S. 
W’.2d 764—State ex reL Pitcairn v. 
Public Service Commission of Mis- 
Bouri, 90 S.W.2d 392, 338 Mo. 180, 
transferred, see 100 S.W.2d 636, 
reversed on other grounds State ex 
rei. Wabash Ry. Co. v. Shaln. 106 
S.W.2d 898, 341 Mo. 19, conformed 
to State ex rei. Pitcalm v. Public 
Service Commission, 110 S.W.2d 
367, certiorari dismissed State ex 
rei. Pitcalm v. Shain, 106 S.W.2d 
902—Ashbrook v. Willis, 89 S.W,2d 
659, 338 Mo. 226, transferred. see 
100 S.W.2d 943, 231 Mo.App. 460— 
State ex reL Pleper v. Mueller, 69 
S.W.2d 719, 227 Mo.App. 1101. 

16 C.J. p 1088 note 22 [a]. 

Bltfhts IxLOidentally alfeoted 
It is the amount determined in the 
suit in Question that settles the ju- 
risdiction of the supreme court of 
an appeal, and not the rlghts which 
may be incldentally affected.—Gary 
Realty Co. v. Kelly, 224 S.W. 410, 
284 Mo. 418—^Fred A, BL Garlichs 
Agency Co. v. Anderson, 223 S.W. 
641, 284 Mo. 200, remanded, App., 
202 S.W. 260. 

14L Mo.—Schaub v. Sun Realty Co., 
24 S.W.2d 111 (two cases)--Klngs- 
highway Presbyterian Church v, 
Sun Realty Co., 24 S.W.2d 108, 324 
Mo. 510. 

15. Mo.—^Ashbrook v. Willis, 89 S. 
W.2d 669, 338 Mo. 226, transferred. 
see 100 S.W.2d 943, 231 Mo.App. 
460. 

16. Mo.—^In re Wellston Trust Co., 
131 S.W.2d 720—Town of Canton 
V. Moberly, 101 S.W.2d 722, 340 
Mo. 610, transferred, see 111 S.W. 
2d 969—^Bietsch v. Midwest Pipingr 
& Supply Co., 76 S.W.2d 1079— 
Consolidated School Dist. No. 2 of 
Clinton County v. Gower Bank of 
Gower, 63 S.W.2d 280, transferred. 
see, App., In re Llauldation of 
Gower Bank, 55 S.W.2d 713—^Hohl- 
stein V. St. Lk>u1s Roofingr Co., 42 
S.W.2d 673, 328 Mo. 899. trans¬ 
ferred, see 49 S.W.2d 226—Case- 
bolt V. International Life Ins. Co., 
38 S.W.2d 1044, transferred, see, 
App., 42 S.W.2d 939—Sleyster v. 
Bugene Donzelot & Son, 20 S.W. 
2d 69, 323 Mo. 822—^Hannan-Hlck- 
ey Broa Const. Co. v. Chlcago,.B. 
& Q. Ry. Co., 226 S.W. 881, trans¬ 


ferred, App., 247 S.W. 436, 442— 
In re Sturdivant Bank. App., 89 
S.'W.2d 89—In re Liquidation of 
Pidelity Bank & Trust Co., App., 
77 S.W.2d 480—In re Central Trust 
Co. of St. Charles, App., 68 S.W. 
2d 919—Allen v. Best, 68 S.W.2d 

810, 227 Mo.App. 851—^Anderson v. 
^tna Bricklayingr & Construction 
Co., App., 27 S.W.2d 755. 

17. Mo.—State ex rei. Pitcalm v. 
Public Service Commission, 92 S. 
W.2d 881, transferred, see State ex 
rei. Pitcalm v. Public Service Com¬ 
mission of Missouri, 100 S.W.2d 
637, 231 Mo.App. 446, reversed on 
other grounds State ex rei. Pit- 
caim V. Shain, 106 S.W.2d 901, 341 
Mo. 27, conformed to State ex rei. 
Pitcaim V. Public Service Com¬ 
mission, 111 S.W.2d 982, certiorari 
dismissed State ex rei. Pitcaim v. 
Shain, 106 S.W.2d 902, second case 
—Bates V. Werries, 196 S.W. 1124, 
transferred, see Appellate Court 
199 S.W. 758, 198 Mo.App. 209— 
Cooper V. Armour & Co., App., 277 
S.W. 967, retransferred, see 6 S. 
W.2d 567—^Wall v. Kansas City 
Gas Co., App., 235 S.W. 161. 

18. Mo.—Winn v. Matthews, 180 S. 
W.2d 484—^Ross v. Speed-O Corpo¬ 
ration of America, 121 S.W.2d 865 
—^Bushnell v. Mississippi & Fox 
River Dralnage Dist. of Clark 
County. 102 S.W.2d 871, 340 Mo. 

811, transferred. see 111 S.W.2d 
946—^Matz v. Miami Club Restau¬ 
rant, 100 S.W.2d 476, 339 Mo. 1133 
—^Meischaker v. Fleischaker, 92 S. 
W.2d 169, 338 Mo. 797, quashing 
mandamus and retransferred, see 
70 S.W.2d 104, 228 Mo.App. 98— 
Simplex Paper Corporation v. 
Standard Corrugated Box Co., 76 
S.W.2d 1075, transferred, see 97 S. 
W.2d 862. 231 Mo.App. 764—Blan- 
kenship v. Ratcliff, 73 S.W.2d 183, 
335 Mo. 387, transferred, see, App., 
76 S.W.2d 741—^Mitchell v. Dab- 
ney. 68 S.W.2d 731, 332 Mo. 410, 
transferred, see, App., 71 S.W.2d 
166—Stipp V. Bailey, 63 S.W.2d 
872, 331 Mo. 374, transferred, see, 
App., 22 S.W.2d 178—Consolidated 
School Dist. No. 2 of Clinton Coun¬ 
ty V. Gower Bank of Gower, 68 S. 
W.2d 280, transferred, see In re 
Liquidation of Gower Bank, App., 
65 S.W.2d 713—Joe Dan Market v. 
Wentz, 13 S.W.2d 641, 321 Mo. 943, 
transferred, see 20 S.W.2d 567, 223 
Mo.App. 772—City of St. Joseph v. 
Georgetown Lodge No. 627, I. O. 0. 
P., of St. Joseph, 8 S.W.2d 979— 
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In re Wilson'« Bstate, 8 S.W-2d 
973, 320 Mo. 975. transferred, see, 
App., 16 S.W.2d 737—Aufderheide 
V. Polar Wave Ice & Puel Co., 4 
S.W.2d 776, 319 Mo. 337—McGreg- 
ory v. Gasklll, 296 S.W. 123, 317 
Mo. 122, transferred, see. App., 296 
S.W. 833—Homlg V. Jones, App., 
262 S.W. 981—Cambest v. McCo- 
mas Hydro Electric Co., 239 S.W. 
477, 292 Mo. 670, transferred, see 
245 S.W. 698, 212 Mo.App. 326— 
Pred A. H. Garlichs Agency Co. 
V. Anderson. 223 S.W. 641, 284 Mo. 
200, remanded, App., 202 S.W. 260. 

Will oontests 

(1) The rule is appllcable to cases 
seeking interpretatlon of or contest- 
ing wills.—^Pleischaker v. Flelsch- 
aker, 92 S/W.2d 169. 338 Mo. 797, 
quashing mandamus and retrans¬ 
ferred, see 70 S.W.2d 104, 228 Mo. 
App. 98. 

(2) Value of estate flxes Jurlsdic- 
tion on appeal from Judgment for 
will contestants.—^Fowler v. Fowler, 

2 S.W.2d 707, 318 Mo. 1078. 

Pzooeediag’ to remove executor or 
administrator 

(1) In a proceeding to remove an 
executor or administrator, the pe- 
cuniary value of the right to ad¬ 
minister the estate and not the val¬ 
ue of the property to be adminls- 
tered. flxes the appellate Jurisdic- 
tion.—Pields v. Luck, 34 S.W.2d 710, 
327 Mo. 113, transferred. see In re 
RofTs Estate, 50 S.W.2d 156, 226 Mo. 
App. 1203—In re Wilson's Estate, 8 
S.W.2d 973, 320 Mo. 976, transferred, 
see, App., 16 S.W.2d 737—In re Ben- 
nett*s Estate, 243 S,W. 769. 

(2) The pecuniary value of the 
office is determined by the executoi^s 
or administratores statutory fees.— 
Fields V. Luck, 34 S.W.2d 710. 327 
Mo. 113, transferred, see In re RofTs 
Estate, 50 S.W.2d 156, 226 Mo.App. 
1203—^In re Wilson*s Estate, 8 S.W. 
2d 973, 320 Mo. 975, transferred, see, 
App., 16 S.W.2d 737. 

19. Mo.—Winn v. Matthews, 130 S. 
W.2d 484—General Theatrlcal En¬ 
terprises V. Lyris, 121 S.W.2d 139 
—^Esmar v. Haeussler, 106 S.W.2d 
412, 341 Mo. 33, transferred, see 
116 S.W.2d 54—Aufderheide v. Po¬ 
lar Wave Ice & Puel Co., 4 S.W.2d 
776, 319 Mo. 337—^Walker v. Ozark 
Cooperage & Lumber Co. of New 
Jersey. 212 S.W. 881, 278 Mo. 403 
—^Roll V. Fidellty Nat. Bank & 
Trust Co. of Kansas City, App., 
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dispute, as determinati ve of jurisdiction, may be 
thc amount claimed in good faith in the petition,20 
the amount of the judgment or verdict rendered 
in the trial court,2l or the differencc bctween the 
amount of thc petition and the amount of the judg¬ 
ment or verdict,22 dependent on the precise amount 
which actually remains in dispute between the par¬ 
ties on appeal.23 

The constitutional provision giving the legisla- 
ture power to increase or to diminish the pecuniary 
limits of the jurisdiction of the courts of appeais 
did not authorize the Icgislature to amend a 
statute fixing such limits by adding a proviso 
that thc supreme court should retain jurisdiction 
in any pending case in which it had made any dc- 
cision or ruling.®^ 

Where the speciai grounds of jurisdiction exist, 
the amount in controversy is immaterial.25 

Ainendment and remittitur, After a judgment or 


determination against plaintiff, an amendment of 
the pleadings to reduce the amount claimed to 
less than seventy-five hundred dollars so as to con¬ 
fer jurisdiction on the court of appeais is ineffectual 
for this purpose,26 and a remittitur by plaintiff after 
judgment for him is likewise ineffectual if no new 
judgment is rendered, 27 but a remittitur after a ver¬ 
dict but before judgment may fix appellate jurisdic¬ 
tion in the court of appeals.28 

§ 410. -Transfer of Cases to Court m 

Banc 

When the Judges of a division of the supreme court 
are equally divfded or when a Judge of a divrsion dissents 
from an opinion or when a federal questlon is involved, 
the cause, on the appHcation of the loslng party or when 
a division in which the case is pending shall so ordsr, 
must be transferred to the court tn banc for its decislon. 

Causes are transferable to the supreme court in 
banc, 20 in accordance with the constitution of Mis- 
souri, Constitution Amendment, 1890, article VI § 


115 S.W.2d 148-^ikes v. Freeman, 
App., 204 S.W, 948. 

15 C.J. p 1088 note 22 [d] (2), (3). 
Consolidated cases 

Jurisdiction of court. on appeal 
from Jud^ent rendered after con- 
solldation of cases, Is determmed by 
a«irregate sum of the Consolidated 
actions, and so in a suit on behalf 
of numerous property owners for 
injunction, value of total reref 
granted to ali plalntilfs was consid¬ 
ere d in determinlng appellate juris¬ 
diction of supreme court,—^Aufder- 
heide v. Polar Wave Ice & Puel Co., 
4 S.W.2d 776. 319 Mo. 337. 

so. Mo.—Jobnston v. Hamming, 100 
S.W.2d 466, 3!0 Mo. 311—Powel! 

V. SL Joseph Hy., Light. Heat & 
Power Co., 81 S.W.2d 957. 336 Mo. 
1016—Carnes v. Thompson. 48 S. 

W. 2d 903—^Webb v. Cotton, 271 S. 
W. 7CS. 308 Mo. 272—Poe v. Kan- 
sas City, C. C. & St. J. Hy. Co., 
238 S.W. 1082—Brown v. Holman. 
238 S.W. 1005. 292 Mo. 641—State 
ex rei. Wurdeman v. Reynolds, 204 
S.W. 1093, 275 Mo. 113—Sexton v. 
Sexton, App., 224 S.W. 47. trans-, 
ferred, see 243 S.W. 315, 295 Mo. 
134—Drown v. Holman, App., 220 
S.W. 687. 

16 CJ. p 1088 note 23 [d] (1). [f]. 

81. Mo.—Cooper v. Armour & Co., 6 
S.W.2d 567, retransferred, see 
App., 277 S.W. 967—Wood v. Whlte 
Eagle Oil & Reflning Co., 274 S.W. 
894, 220 Mo.App. 1004—Fldellty 

Nat. Bank & Trust Co. v. Tootle- 
Campbell Bry Goods Co., App,, 220 
S.W. 697. 

Appeal by defendant fzom Judgment 
Where an appeal is by defendant 
from a judgment against him, the 
amount of the judgment is the 


Standard to be used In determining 
the amount In dispute for purposes 
of appellate jurisdiction. —^Reynolds 

V. G.‘ain Belt Mills Co., 69 S.W.2d 
947, 334 Mo. 712, transferred, see 
Reynolds v. Grain Belt Mills, App., 

159 S.W.2d 744, and remanded 78 S. 

W. 2d 124. 229 Mo.App. 380—Shroy- 
er V. Mlssouri Livestock Commission 
Co., 61 S,W.2i 713, 332 Mo. 1219— 
Gray v. Doe Run Lead Co., 53 S.W. 
2d 877, 331 Mo. 481—Allen v. Chi- 
cago, R. I. & P. Ry. Co., 87 S.W.2d 
607, 327 Mo. 526, transferred, see 54 
S.W,2d 787. 227 Mo.App. 468—Pyle 

V. University City, 1 S.W’.2d 799, 318 
Mo. 856—Bates v. Werries, 196 S.W. 
1124, transferred, see 199 S.W. 758, 

198 Mo.App. 203—^McKim v. Metro¬ 
politan St Ry., Mo.App., 209 S.W. 
622. 

Appeal from order settlng aside ver- 
diot 

Where plaintiff appeais from an 
order setting aside the verdict and 
granting a new trial, the amount of 
the verdict flxes appellate jurisdic¬ 
tion.—State ex reL Long v, EUison, 

199 S.W. 984, 272 Mo. 671, quashing 
record Clark v. long, App., 196 S. 

W. 409. 

22. Mo.—Soflan v. Douglas, 23 S. 

W.2d 126, 324 Mo. 268. 

In ade g nate xeoovery 

<1) Where plaintiff appeais from 
an order denying a new trial after 
a verdict for less than the amount 
sued for, the difference between 
plaintitTs claim and the actual re- 
covery is the amount in dispute.— 
Craton v. Huntzinger, Mo.App., 177 
S.W. 816. 

(2) Where defendant appeais from 
an order granting a new trial on 
the ground that the verdict is in- 
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adequate, the amount in dispute Is 
the difference between the sum sucd 
for and the amount of the verdict 
—Soflan V. Bouglas, 23 S.W.2d 126. 
324 Mo. 258—^Ford v. K. Jones Motor 
Co., Mo.App., 116 S.W.2d 3. 

23. Mo.—Shroyer v. Missouri Live¬ 
stock Commission Co., 61 S.W.2d 
713, 332 Mo. 1219. 

ad. Mo.—^Rourke v. Holmes St. R. 

Co., 16G S.W, 272, 267 Mo. 655. 

2Sm Mo.—Kwilecki v. Holman, 167 
S.W. 989, 268 Mo. 624—Williams 

V. Atehison, etc., R. Co., 136 S.W, 
304, 233 Mo. 666—Cable v. Duke, 
106 S.W. 643, 208 Mo. 657. 

20. Mo.—Powers v. Missouri Pac. 
R Co., 172 S.W. 1, 262 Mo. 701— 
Hogue V. St Louis-San Francisco 
Ry. Co., App., 12 S.W.2d 103. 
Howevor, If the cause is trans¬ 
ferred to the court of appeais after 
the amendment and plaintiff acqui¬ 
esces in the jurisdiction until vei> 
dict is rendered, he cannot, by mo- 
tlon to transfer the cause to the su¬ 
preme court, deny the jurisdiction of 
the court of appeais.—Minter v. Too- 
tle-Campbell Dry Goods Co., Mo., 
204 S.W. 725. 

27. Mo.—Gray v. Doe Run Lead Co., 
68 S.W.2d 877, 331 Mo. 481. 

2S. Mo.—Reynolds v. Grain Belt 
Mills Co., 69 S.W.2d 947, 334 Mo. 
712, transferred, see Reynolds v. 
Grain Belt Mills, App., 69 S.W.2d 
744, and remcuided 78 S.W.2d 124, 
229 Mo.App. 380—State ex rei. 
Long V. EUison, 199 S.W. 984, 272 
Mo. 671, quashing record in Court^ 
of Appeais Clark v. Long, 196 S.* 

W. 409. 

29. Mo.—State v. Hamey, 67 S.W. 
620, 168 Mo. 167, 67 L.B.A. 846. 
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4, which provides that when the judges of a di- 
vision of the supreme court are equally divided in 
opinion in a cause, or when a judge of a division 
dissents from the opinion therein, or when a feder- 
al question is involved, the cause must, on the appli- 
cation of the losing party, be transferred to the 
court in hanc for its decision; or when a division 
in which a cause is pending shall so order, the cause 
must be transferred to the court in hanc for its de¬ 
cision. As used herein, the words “federal ques¬ 
tion” should be interpreted as involving construction 
of the federal constitution or the validity of a treaty 
or a statute of, or authority exercised under, the 
United States, as defined in Constitution Article 
VI § 12.®® The federal question must be substan- 
tial,®^ and it cannot be raised for the first time on 
the motion to transfer.®® The decision of a di¬ 
vision that no federal question is involved and its 
consequent refusal to transfer the case to the court 
in hanc cannot be reviewed by the court in hanc.®® 
The supreme court in hanc cannot entertain a mo¬ 
tion to order the transfer of a case decided by one 
of the divisions to it for review, where none of the 
grounds for the transfer specified in the constitu¬ 
tion appear.34 

§ 411. -Appeals from Court of Appeals 

to Supreme Court 

In cases wherein the supreme court In MIssourf has 
appellate Jurisdiction, appeals do not lie first to the court 
of appeals but Ile directiy from the triai court to the 
supreme court. 

The Missouri Constitution, 1875, article VI § 12, 
formerly gave to the supreme court jurisdiction of 
appeals from the court of appeals in certain cas¬ 


es, but this appellate jurisdiction has been abolish- 
ed by Constitution Amendment, 1884, article VI 
§ 5, and under this amcndment, in the classes of cas¬ 
es specified in the constitution as within the su¬ 
preme court’s appellate jurisdiction, direct appeals 
lie to the supreme court from Circuit courts and 
courts having jurisdiction pertaining to circuit 
courts, and writs of error may be issued by the 
supreme court to such courts.®® As stated in § 
4C2 supra, the courts of appeal, when acting with¬ 
in their jurisdictional limits, as long as they pro¬ 
mulgate no rule of law conflicting with former con- 
trolling decisions of the supreme court, are courts 
of last resort. 

§ 412. -Certification of Cases to Supreme 

Court • 

When a court of appeals In Missouri renders a de¬ 
cision which any of the Judges sitting therein deems 
contrary to any previous decision of any one of the courts 
of appeal or of the supreme court, such court of ap¬ 
peals must of its own motion certify and transfer such 
cause or proceeding to the supreme court, and thereupon 
the supreme court must rehear and determlne the cause 
or proceeding, as in the case of Jurisdiction obtained 
by ordinary appellate process. 

In accordance with the express provisions of 
Constitutional Amendment, 1884, Article VI § 
6, when a court of appeals renders a decision which 
any of the judges sitting therein deems contrary 
to any previous decision of any one of the courts 
of appeal or of the supreme court, such court of 
appeal must of its own motion, pending the same 
term, and not afterward, certify and transfer such 
cause or proceeding and the original transcript 
therein to the supreme court,®® and thereupon the 


30. Mo.—^McAllister v. St. L«ouls 
Merchants' Bridgre Terminal Ry. 
Co., 26 S.W.2d 791, 824 .Mo. 1006. 

nro federal gnestloxi Involved 

Mo.—Huckleberry v. Missouri Pac. 

R. Co., 26 S.W.2d 980, 324 Mo. 1026 
—McAllister v. St. Louis Mer- 
chants* Bridgre Terminal Ry. Co., 
26 S.W.2d 791, 324 Mo. 1006—-Wil- 
son & Co. V. Hartford Pire Ins. 
Co., 264 S.W. 266, 300 Mo. 1—St, 
Louis V. Consolidated Coal Co., 20 

S. W. 699, 113 Mo. 83. 

81. Mo.—^Wilson & Co. v. Hartford 
Pire Ins. Co., 264 S.W. 266, 300 Mo. 
1 . 

3^ Mo.—Wilson & Co. v. Hartford 
Pire Ins. Co., supra. 

38. Mo.—State v. Duestrow, 38 S. 
W. 654, 39 S.W. 266, 137 Mo. 44. 

8ii Mo.—^McPadin v. Catron, 38 S. 
W. 932, 39 S.W. 771, 138 Mo. 197. 

21C.J.S.-43 


Vonooncnrrence as to one paxagraph 
On concurrence of all members of 
division of supreme court in opin¬ 
ion, regardless of fact that one 
Judgre did not concur as to some 
lansruagre of one paragraph, motion 
to transfer will be overruled.—^Ra- 
wie V. Chicagro, B. & Q. R. Co., 274 
S.W. 1031, 310 Mo. 72. 

35. Mo.—State ex rei. Wabash Ry. 
Co. V. Shain, 106 S.W.2d 898, 341 
Mo. 19, reversingr State ex rei. Pit- 
cairn v. Public Service Commis- 
sion of Missouri, 100 S.W.2d 636, 
transferred, see 90 S.W.2d 392, 338 
Mo. 180, certiorari dismissed State 
ex rei. Pitcaim v. Shain, 106 S. 
W.2d 902, first case, mandate con- 
formed to. State ex rei. Pitcaim 
V. Public Service Commission, 110 
S.W.2d*367. 

15 C.J. p 1079 notes 43, 44. 

36. Mo.—^Bdwards v. Bell. 123 S.W. 
2d 83, denyingr hearingr, App., 103 
S.W.2d 316—State v. Winterbauer, 
300 S.W. 1071, 318 Mo. 693, re- 
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versins on another ^ound, App., 
296 S.W. 219—Knapp Bros. Mfgr. 
Co. V. Kansas City Stockyards Co., 
199 S.W. 168, transferred, see, 
App., 204 S.W. 194—Schmohl v. 
Travelers* Ins. Co., 197 S.W, 60, 
answermgr certifled questions, App., 
189 S.W. 697—^Dillbeck v. Johnson, 
App., 122 S.W.2d 412—Hodge v. 
Feiner, App., 78 S.W.2d 478, af- 
flrmed 90 S.W.2d 90, 338 Mo. 268, 
103 A.L.R. 483—Kirk v. Metropol¬ 
itan Life Ins. Co., App., 72 S.W.2d 
186, transferred, see 81 S.W.2d 
333, 336 Mo. 766—^Perkins v. Burks, 
App., 64 S.W.2d 712, transferred, 
see 61 S.W.2d 756, afllrmed 78 S. 
W.2d 845, 336 Mo, 248—Pine v. Ry- 
bolt, App., 60 S.W.2d 640, aflELrmed 
63 S.W.2d 28, 330 Mo. 670—Price 

V. Kansas City Public Service Co., 
App., 42 S.W,2d 51, afiOrmed 50 S. 

W. 2d 1047, 330 Mo, 706—Texas 
Empire Pipe Line Co. v. Stewart, 
35 S.W.2d 627, reversed on other 
grounds 65 S.W.2d 283, 331 Mo. 
626—^Wheeler v. Missouri Pac. R. 
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supreme court must rehear and detenninc thc cause 
or proceedingf as in thc case of jurisdiction obtaincd 
by ordiiiary appellate process;^^ and the last 
previous nilings of thc supreme court on any ques- 


tion of law or equity shall in all cases be control- 
ling authority in the courts of appeal.38 Except 
for the rcasons stated, the court of appeals can- 
not certify a case of which it has jurisdiction to 


Co., App.. S3 S.w.2a 179, trans-j 
ferred, aetf 42 S.W.2d 579, 328 Mo. | 
888—Central State Savin^s & ? 

Asa^n V. U. S. Fldelity & Guaran- j 
ty Co., 30 S W.2d 774, 224 Mo.App. j 
573, reveraed on othf^r grounds i 
Central Statea Savings & L.oan | 
Asa^n V. U. S. Fldelity & Guaran-j 
ty Co., 66 S.W.2d 550, 334 Mo. 680 | 
—Chlld Saving Institute v. Kno-1 
bel, App., 29 S.W.2d 725—Heath 
V. Salisburj- Home Telephone Co., j 
App.. 27 S.W.2d 31, affirmed 33 S. 
■W*2d 118, 326 Mo. 875—Bank of 
Republlc V. Republic State Bank, j 
App., 24 S.W.2d 678, affirmed 42 j 
S.W.2d 27, 328 Mo. 848—Burton v. 
Wabaah Ry. Co., App., 22 S.W.2d 
201. affirmed 58 S.W.2d 443, 332 
Mo. 268, followed in Boxworth v, 
Wabaah Ry. Co., 58 S.W.2d 448. j 
332 Mo. 277, affirming Boaworth | 

V. Wabaah R. Co,. App., 21 S.W.2d 
1110—Starnea v. St. Joseph Ry., 
Llffht, Heat & Power Co.. App.. 22 
8.'W’.2d 73, affirmed 52 S.W.2d 852, 
331 Mo. 44—Ferber v. Brueckl, 
App., 7 S.W.2d 279, adopted 17 S. 

W. 2d 524, 322 Mo- 892—^Newton 
County Farmera* & Fruit Growers* 
Bxchange v. Kansaa City South¬ 
ern Ry. Co., App., 2 S.W.2d 125, 
adopted In part 31 S.W.2d 803, 32$ 
Mo. 617—State ez reL and to Use 
of Wlnebrenner v. Detroit Fldelity 
& Surety Co., App., 300 S.W. 833, 
affirmed 32 S.W.2d 572, 326 Mo. 
684. 71 A.L.R. 1131—Hays v. Hays, 
App.. 291 S.W. 508, reversed on 
other grounds 24 S.W.2d 997, 324 
Mo. 810—Stover Bank v. Welpman, 
App., 284 S.W. 177, transferred, see 
19 S.W.2d 740, 323 Mo. 234—Fed- 
eral Reserve Bank of St Iiouia v. 
Millapaugh, App., 275 S.W. 683, af- 
flrmed 282 S.W. 706, 314 Mo. 1— 
Bank of Poplar Bluff v. Millspaugh, 
App., 275 S.W. 579, affirmed 281 S. 
W. 733, 313 Mo. 412, 47 A.I*R. 764 
—Monett State Bank v. Rathers, 
App.. 269 S.W. 489, affirmed 297 S. 
W. 46, 317 Mo. 890—Klrby v. Hes- 
ton, App., 263 S.W. 21, affirmed 
Klrby v. Heaton, Sup., 288 S.W. 
7«—Williams v. Hybskmann, App., 
247 S.W. 203, cause certifled 278 
S.W. 377, 311 Mo. 332—Pryor v. 
Payne, 244 S.W. 369, 209 Mo.App. 
7—M. L. Barrett & Co. v. Chii- 
ton, App,, 241 S.W, 434, affirmed 
264 S.W. 802, 304 Mo. 679—^Po- 
garty v. Davla, App., 240 S.W. 888, 
affirmed 264 S.W. 879, 305 Mo. 288 
—Donohue v, Southwestem Surety 
Ins. Co., App., 262 S.W. 272. re¬ 
versed on other grounds, 219 S.W. 
930, 281 Mo. 267—Scales v. Na¬ 
tional liife St Acoident Ins. Co., 


App., 1S6 S.W. 948, reversed on 
other grounds. Sup., 212 S.W. 8. 

15 C.J. p 1092 notes 61-63, P 1093 
notes 64—66. 

Trjoanlmity aa to condiot 

(1) A cause may properly be cer- 
tifled when all the judges of the 
court of appeals regard the decision 
as contrary to a previous decision 
of the other court of appeals.—Rod- 
gers V. W^estern Home Town Mut. 
F. Ins. Co.. 85 S.W. 369, 186 Mo. 248. 

(2) If court of appeals as a whole 
agree that their opinion Is in con- 
flict with an opinion of the supreme 
court. it is their duty to make their 
opinion conform to the opinion of 
the supreme court, and such court 
as a whole cannot certify the case 
to supreme court.—Woodson v. Ueo- 
Greenwald Vinegar Co., Mo., 264 S.^ 
W. 674. 

16 C.J. p 1092 note 63 [g] (8). 

Ordar of oertlflcatlon 

An order of certlfication, reciting 
that a judge of the court of appeals 
deems decision of majority in con- 
flict with certain designated opinions 
of supreme court. Is in substantlal 
compliance with constitution, al- 
though its eacact language is not 
used,—Schmohl v. Travelers* Ins. 
Co., Mo., 197 S.W, 60, answering cer- 
tifled Questions, App., 189 S.W, 697. 
Origln of cases 

The constitutional amendment in¬ 
cludes all cases whether originating 
in the court of appeals or not— 
Child Sav. Institute v. Knobel, 37 S. 
W.2d 920, 327 Mo. 609, 76 A.LuR. 
1068, transferred, see, App., 29 S.W. 
2d 725—15 C.J. p 1093 note 66 [f]. 
Statute not cmuddered in. previous 


' Where decision rendered Is neces- 
sltated by statute which apparently 
was not considered by another court 
of appeals in previous case, there is 
no such condiet between decisions of 
the two courts as requires trans- 
ferring cause to supreme court— 
Massey-Harris Harvester Co. v. Fed- 
eral Reserve Bank of Kansas City, 
48 S.W.2d 158, 226 Mo.App. 916. 
Ottation. of previous decisions by 
dissenting Judge 
The amendment does not apply to 
a decision in which one of the Judg¬ 
es dissents, citing previous supreme 
court decisions in support of his dis¬ 
senting opinion, where he certlfies 
that he does not deem the decision 
of the court contrary to any previ¬ 
ous decision.—State v. Smith, 16 S. 
W. 401, 17 S.W. 901, 107 Mo. 527. 

37. Mo.—^Newdiger v. Kans€LS City, 
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114 S.W.2d 1047, 242 Mo. 252, af- 
flrming App., 106 S.W.2d 51—Al- 
len V. St Xiouis-San Francisco Ry, 
Co., 90 S.W.2d 1050, 338 Mo. 395, 
105 A.L.R. 1222—Biggs v. Modern 
Woodmen of America, 82 S.W.2d 
898, 336 Mo. 879, reversing, App., 
71 S.W.2d 783—Farmers' Exchange 
Bank of Marshfield v. Farm & 
Home Savings & Loan Ass’n of 
Missouri, 61 S.W.2d 717, 332 Mo. 
1041, reversing Farmers' Exchange 
Bank v. Farm & Home Savings & 
Loan Ass'n, App., 62 S.W.2d 608— 
Bowman v. C. O. Jones Bldg. Co., 
68 S.W.2d 718. 332 Mo. 520, modi- 
fying Bowman v. Jones, App., 60 S. 
W.2d 203—State ex rei. and to Use 
of Wlnebrenner v. Detroit Fldelity 
& Surety Co., 32 S.W.2d 672, 326 
Mo. 684, 71 A.L.R, 1131, afflrm- 
ing, App.. 300 S.W. 833—Berry v. 
Equitable Fire & Marine Ins. Co., 
298 S.W. 63, 317 Mo. 1119, certi- 
fled, App., 263 S.W. 884. 

16 C.J. p 1093 note 67. 

Disposal oxL merita 

The supreme court may dispose 
of the case on its merlts.—^Pearson 
Elevator Co. v. Missouri-Kansas-Tex- 
as Ry. Co., Mo., 80 S.W.2d 137, trana- 
ferred, see, App., 46 S.W.2d 247— 
16 C.J. p 1093 note 67 [a]. 

Oosdict determlued by supreme 
court 

Mo,—Rankin v. Wyatt, 73 S.W.2d 
764, 335 Mo. 628, 94 A.L.R. 941, 
transferred, see, App., 49 S.W.2d 
243, overruling motlon 48 S.W.2d 
88 . 


38. Mo.—^Brookshler v. Mcllrath, 87 

S.W. 607, 112 Mo.App. 687. 

16 C.J. p‘l098 note 68. 

DetermtuatiorL by dissenting Judge 

(1) Dissenting Judge of court of 
appeals has right to determine which 
is last decision on given state of 
facts, and his determinatlon that 
opinion of court of appeals confllcts 
with it is sole criterion of alleged 
conflict so far as conferring Junsdlc- 
tion on supreme court Is concerned. 
—Schmohl v. Travelers’ Ins. Co., Mo., 
197 S.W. 60, answenng certilled 
questions, App., 189 S.W. 697. 

(2) Where supreme court on cer¬ 
tiorari quashes record of court of 
appeals, fact that opinion in that 
case Is followed by court of appeals 
on further hearing of case does not 
preclude dissenting Judge of that 
court from belleving that second 
opinion is contrary to last decision 
of supreme court on facts of that 
case.—Schmohl v. Travelers* Ins. Cd., 
supra. 
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the supreme court.39 Even though the court of 
appcals is in error in deeming its decision in con- 
flict with a prcvious decision, the supreme court 
has jurisdictioni® The case must be actually de- 
cidcd by the court of appeals before the supreme 
court has jurisdictionil 

§ 413. -Transfer of Appeals 

Where tha suprame court or a court of appeals flnds 
that a casa brought before It on appeal or writ of error 
from a lower court Is not within Its Jurisdiction, the case 
must be transferred to the court which has appellate 
Jurisdiction therein. 

Under a statute so providing, where the su¬ 
preme court, or a court of appeals, finds that a 


case brought before it is not within its jurisdic¬ 
tion, the casc must be transferred to the court 
which has appellalTc jurisdiction thcreini^ and 
where a case is brought into the wrong court of 
appeals, it must be transferred to the proper 
courti*** The statute is limited to cases sent from 
a lowcr court on appeal or writ of error and 
so the case cannot be transferred under the stat¬ 
ute where it is before the court by special ap¬ 
peal granted by appellate judges,^^ or where the 
proceedings have originated in the appellate 
courti® Where a casc taken to the supreme court 
on the ground that a constitutional question is 
involved is by such court transferred to a court 
of appeals, this amounts to a determination that 


39 . Mo.—Llttle V. Hooker Steam 
Pump Co., 129 S.W. -221, 228 Mo. 
673. 

16 C.J. P 1093 note 69. 

Votloii by ono of paxtieB 
A motion by one of the paxties to 
certify case from court of appeals to 
supreme court for confllct of decl- 
sions Is unauthorized.—State ex rei. 
AI. G. Barnes Amusement Co. v. 
Tiimble, 300 S.W. 1064. 318 Mo. 
274. 

40. Mo.—Child Sav. Institute v. 
Knobel. 37 S.W.2d 920. 827 Mo. 
609, 76 A-L-R. 1068, transferred, 
see. App., 29 S.W.2d 725—State v. 
Christopher, 2 S.W.2d 621, 318 Mo. 
226—Boyd v. Kansas City, 237 S. 
W. 1001, 291 M0..622. 

15 C.J. P 1092 note 63 [b]. 

Sedslona held not In confllct wltlL 
prevlons declslons 

Mo.—Barber v. Kellogrer, 123 S.W.2d 
100, affirmingr, App., 111 S.W.2d 201 
—Allen V. St. Louis-San Francisco 
Ry. Co., 90 S.W.2d 1050, 338 Mo. 
395, 105 A,L.R. 1222—Hodffe v. 
Feiner, 90 S.W.2d 90, 338 Mo. 268, 
103 A.L.R. 488, afflrming, App., 78 
S.W.2d 478—^Lamoreux v. SL 
Louls-San Francisco Ry. Co., 87 S. 
W'.2d 640. 337 Mo. 1028, denyingr 
rehearlngr and affirmingr. App., 73 
S.W.2d 324—Pine v. Rybolt, 63 
S.W.2d 28, 830 Mo. 670, afflrming, 
App., 60 S.W.2d 640—Hali v. Ful- 
ton Iron Works Co., 31 S.W.2d 81, 
326 Mo. 20, afflrmingr, App., 296 
S.W. 851—Biondl v. Central Coal & 
Coke Co., 9 S.W.2d 696, 320 Mo. 
1130, afflrming, App., 297 S.W. 171 
—^Williams v. Hybskmann, 278 S. 
W. 377, 311 Mo. 332, certifled, App., 
247 S.W. 203—City of Mountain 
View V. Farmers* Telephone Bxch. 
Co., 243 S.W. 163, 294 Mo. 623, af- 
flnnlng, App.. 224 S.W. 155—Leh- 
ner v. Roth, 243 S.W. 91, 296 Mo. 
174, transferred, see 227 S.W. 833, 
211 Mo.App. 1, ind 229 S.W. 232, 
211 Mo.App. 1—Galloway v. Kan- 
sas City Rys. Co., 233 S.W. 386— 
Cluett V. Union Electric Light & | 


Power Co.. 220 S.W. 865, affirming, 
App., 205 S.W. 72—^Voss v. Des 
Moines & Mississippi Levee Dist. 
No. 1, 201 S.W. 538, afflrming 187 
S.W. 820. 195 Mo.App. 636. 

15 C.J. p 1092 note 63 [p]. 

DecisiOBs hdd in confllct with provl- 
ons dedslons 

Mo.—^Burton v. Wabash Ry. Co., 68 
S.W.2d 443, 332 Mo. 268, afflrming, 
App., 22 S.W.2d 201, and followed 
in Bozworth v. Wabash Ry. Co., 58 
S.W.2d 448, 322 Mo. 277, afflrming 
Bosworth V. Wabash Ry. Co., App., 
21 S.W.2d 1110—Bank of Poplar 
Bluff V. Millspaugh, 281 S.W. 733, 
313 Mo. 412, 47 A.Ii.R. 764, afflrm¬ 
ing, App., 276 S.W. 679. 

41. Mo.—Edwards v. Bell, 123 S.W. 
2d 38, denying hearing. App., 103 
S.W.2d 315. 

15 C.J. p 1092 notes 61, 63 [d]. 

42. Mo.—Crescent Planing Mill Co. 
V- Mueller, 117 S.W.2d 247, 118 
A.L.R. 709, transferred, see App., 
123 S.W.2d 193—Hohlstein v. St. 
Louis Rooflng Co., 42 S.W.2d 573. 
328 Mo. 899, transferred, see App., 
49 S.W.2d 226—^Farrell v. Seelig, 
19 S.W.2d 648, transferred, see 
App., 27 S.W.2d 489—Joe Dan Mar- 
ket V. Wentz, 13 S.W.2d 641, 321 
Mo. 943, transferred, see 20 S.W.2d 
667, 223 Mo.App. 772—City of St. 
Joseph V. Georgetown Lodge No. 
627, I. O. O. F., of St- Joseph, 8 
S.W.2d 979—^Norman v. Summer- 
fleld Jones Const- Co., 4 S.W.2d 
1064, transferred, see App., 18 S.W. 
2d 669—^King v. Haycs, 4 S.W.2d 
1062, ' 819 Mo. 569—Keena v, 
Keena, 3 S.W.2d 362—State v. 
Gross, 275 S.W. 769, 306 Mo. 1— 
Williams v. Short, 263 S.W. 200, 
transferred, see 268 S.W. 706, 219 
Mo.App. 99—Rice v. White, 239 S. 
W. 141—Laveile v. Metropolitan 
Life Ins. Co., 231 S.W. 616, trans- 
ferred. see 238 S.W. 604—^Morton 
V. Southwestern Telegraph & Tele¬ 
phone Co., 217 S.W. 831. 280 Mo. 
360—^Rollins v. Business Men*s 
Acc. Ass'n of America, 213 S.W. 
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52, transferred) see App,, 220 S-W. 
1022—State Bar Committee v. 
Stumbaugh, App., 109 S.W.2d 874, 
transferred, see, Sup., 123 S.W.2d 
61—State V. Hammer, App., 56 S. 
W.2d 415, transferred, see 61 S.W. 
2d 965, 333 Mo. 40, transferred, see 
App., 63 S.W.2d 181—Lines Music 
Co. V. Holt, App., 48 S.W.2d 02, 
tr€msferred, see L. E. Lines Music 
Co. V. Holt, 60 S.W.2d 32, 332 Mo. 
749, dissentlng opinion 61 S.W.2d 
326, 332 Mo. 749—Nolker v. Nolker, 
App., 208 S.W. 135—Sikes v- 
Preeman, App., 204 S.W. 948—Peo- 
ple^s Savings Bank v. McDowell, 
App., 204 S.W. 406—Ex parte Web- 
ers, 197 S.W. 850, 200 Mo.App. 29, 
remanded 205 S.W. 620, 276’ MO. 
677. 

16 C.J. p 1093 note 70, p 1147 note 77. 
JturlsdictioiL doubtfiU 

When jurisdiction of court of ap¬ 
peals is doubtful, such court will 
transfer cause to supreme court.—In 
re Eliis’ Bstate, Mo.App., 110 S.W. 
2d 864, remanded, Sup., 127 S.W.2d 
441—^Hog^e V. St. Louis-San Pran- 
cisco Ry. Co., Mo.App., 12 S.W.2d 
103—In re McMenaniy’s Guardian- 
ship. Mo.App.. 242 S.W. lOlO—Fred 
A. H. Garlichs Agency Co. v. Ander- 
son. App., 202 S.W. 260, remanded 
223 S.W. 641, 284 Mo. 200. 

15 C.J. p 1147 note 77 [b] (1). 

43. Mo.—State v. Ellison, 168 S.W. 
1174, 260 Mo. 585—Mott Store Co. 
V. St. Liouis, etc., R. Co., 163 S.W. 
929, 64 Mo. 654, adopting 158 S.W. 
108, 173 Mo.App. 189. 

15 C.J. p 1091 note 56. 

Transfer of appealed cases generally 
see infra S 516- 

44!. Mo.—Platies v, Theodorow Bak- 
ery Co., 66 S.W.2d 147, 334 Mo. 
508—State v. Hartman, 222 S.W. 
442, 232 Mo. 680. 

45k Mo.—In re Sparrow, 90 S.W.2d 
401, 338 Mo. 203—Child Sav. Insti¬ 
tute V. Knobel, 87 S.W.2d 920, 327 
Ho. 609, 76 A.L.R. 1068, trans- 
ferred, see App., 29 S.W.2d 726. 
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no constitutional question is involved and elimi- 
nates any such question and whcre a cause cer- 
tified by a court of appeals after rcversal to the su¬ 
preme court as involving title to real estate was 
certified back to it on the ground that title was 
not involved, the case should be redocketed, and 
sct down for rehearing, since by its certificate 
that title was involved in its determination it neces- 
sarily sct aside its own decision previously render- 
ered therein.^7 Where cross appeals have been 
taken to a court of appeals, and onc appcal is 
transferable to the supreme court, the other should 
bc transferred at the same time.^8 

§ 414. Montana 

The jurisdiction of the supreme court is treated 


in § 415 infra; that of the district court in § 416 
infra. 

§ 415 , Supreme Court 

The supreme court has appellate Jurisdiction, super- 
vlsory controi over Inferior courts, and power to Issue 
original and remediai wrlts. 

Under the constitution, except as otherwise pro- 
vided therein, the supreme court has appellate ju¬ 
risdiction only>9 The appellate jurisdiction of the 
supreme court extends to ali cases at law and in 
eqxjity, subject to such regulations and limita- 
tions as may be prescribed by law.®® The court 
has original jurisdiction,in its discretion,®2 to is¬ 
sue, hear, and determine writs of habeas corpus, 
mandamus,®^ quo warranto,®® certiorari,®® prohi- 
bition,®7 injunction,®® and such other original and 


Mo.—Scientiflc American Club v. 
Horchitz, 151 S.W. 475, 168 Mo. 
App. 35. 

15 C.J. p 1094 note 71. 

4T. Mo.—^Bradley v. Milwaukee Me- 
chanics* Ins. Co., 63 S.W. 844, 163 
Mo. 653. followed in Bradley v. 
German American Ins. Co., 63 S.W. 
1132, 163 Mo. 539. 

dOL Mo.—Sandusky v. Sandusky, 177 
S.W. 390, 265 Mo. 219—Albers v. 
Moffltt, 172 S.W. 11, 262 Mo. 646. 
Appeals takaxL to dlffezeiLt oouzts 
Where cross appeals are taken, one 
to the supreme court and the other 
to a court of appeals, the latter court 
should transfer the case to the su¬ 
preme court—^Walsh v. Southwest- 
em Bell Telephone Co., 62 S.W,2d 
839, 381 Mo. 118—15 C.J. p 1147 note 
81. 

4A Mout—State v. Helena Water- 
wox^ Co., 115 P. 200, 48 Mont 169. 
15 CJ. p 1094 note 84. 

**J 1 lAw 6 ^atSJon «Ktaada to gxlev- 
aaoea In. eose and not to fancied 
srievances in posse."—State v. Dis¬ 
trict Court of First Judiclal Dist In 
and for Ltewis and Clark County, 800 
P. 544, 547, 90 Mont 213. 

Snbstltiitlon, of jndges 
A statute providing that the su¬ 
preme court shall order the substitu- 
tion of one district Judge for another 
on a i>etition sigrned by the, district 
judee properly presiding, and stat- 
inff that petltioner cannot obtaJn an i 
impartial trial without such substi- 
tution, is Invalid as an attempt to 
eztend the jurisdiction of the su¬ 
preme court beyond the limits fixed 
by the constitution.—In re Weston, 
72 P. 612, 28 Mont 207. 

50. Mont—Finlen ▼. Heinze, 69 P. 

829, 70 P. 617, 27 Mont 107. 

15 C.J. p 1096 note 91, 

61, Mont—State ez rei. Nagle v. 
Kelsey, 55 P.2d 685, 102 Mont S. 
"Thls court was created primaxily 
to review and cozreqt errors throush 


the exercise of its appellate juris¬ 
diction. The Umited original juris¬ 
diction whlch it has was conferred 
only in ald of its appellate powers, 
or to meet exigent cases wherein the 
remedy by appeal is inadeauate to 
afford the rellef to which an In- 
jured party is entitled.”—State v. 
District Court of Fourth Judicial 
Dlst, Ravam County, 241 P. 240, 74 
Mont 488. 

52. nme to object to ezerolse of 
disoretlos. 

Contention that supreme court 
could not assume original jurisdic¬ 
tion on ground that there was suffi¬ 
cient time for hearlng and decision 
in district court and review, if de- 
slred, came too late after supreme 
court had issued order to Show 
cause, since supreme court thereby 
exercised discretion given by consti¬ 
tution in favor of jurisdiction.—^Pord 
V. Mitchell, 61 P.2d 815, 103 Mont 99. 

63. Mont—State v. Fergus County 
Dist Ct, 149 P. 973, 61 Mont 195. 

15 C.J. p 1095 note 95. 

64, Mont—State ex rei. Lynch v. 
Batani, 62 P.2d 565, 103 Mont 
353. 

15 C.J. p 1095 note 96. 

Avallabla only If no other adeqnate 
remedy ezists 

Mont—State v. District Court of 
Fourth Judicial Dist, Ravalli 
County, 241 P. 240, 74 Mont 488. 
Oaa. only oompel act 
Supreme court could compel dis¬ 
trict court to hold a hearing, but 
could not decide how district court 
should decide Question, presented by 
the motion.—State ex rei. Brophy v, 
District Court of Second Judicial 
Dist, in and for Silver Bow County, 
27 P.2d 609, 95 Mont 479. 

Question of publio law 
Where in a prior appeal the land 
classification act was held unconsti- 
tutional since which a remediai stat¬ 
ute had been enacted and its elCect 
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upon the prior judgment was ralsed 
in a petltibn for mandamus to coun¬ 
ty officials to secure payment for 
Work dono under the land classiflca- 
tlon act, a question of publlc law 
was involved of which the supreme 
court has original jurisdiction.— 
State v. Tyler, 208 P. 1081, 64 Mont 
124. 

Method for seduing review of Judg¬ 
ment 

Mont.—State ex rei. L 3 rnch v. Batani, 
62 P.2d 666, 103 Mont 353. 

55. Mont.—State ex rei. Nagle v. 
Kelsey, 55 P.2d 686, 102 Mont 8. 

56. SupervLsozy oontrol cannot bt 
ezexdsed under oxlglnal wxit 

Mont.—State v. First Judicial Dist 
Ct, 63 P. 396, 24 Mont 639. 

16 CJ. p 1096 note 98. 

57- Mont.—State v. Horgan, 62 P. 

493, 24 Mont 879, 61 L.RA. 968. 

16 C.J. p 1095 note 99. 

Absenoe of transczlpt of orol tes- 
I tlmony does not bar court from con- 
slderlng sufficiency of evldence on 
which trial court determlned that it 
had jurisdiction.—State ex rei. Ellan 
V. District Court of Elghth Judicial 
Dist. in and for Cascade County, 83 
P.2d 626, 97 Mont 160, 93 A.L.R. 866. 
58. Mont—^Finlen v. Heinze, 69 P. 

829, 70 P. 617, 27 Mont 107. 

15 C.J. p 1095 note 1. 

PubUc rights 

(1) Under a statute so provldlng, 
the court has original jurisdiction of 
injunction proceedlngs only where 
the state Is a party, or the public is 
interested, or the rights of the pub¬ 
lic are involved.—Sawyer Stores v. 
Mitchell, 62 P.2d 342, 103 Mont 148— 
Guillot V. State Hlghway Commls- 
sion of Montana, 56 P.2d*1072, 102 
Mont. 149—State ex* rei. Flsher v. 
School Dist No. 1 of Silver Bow 
County, 84 P.2d 622, 97 Mont 358. 

(2) Public and private rights xnay 
be involved in same case, and in 
protecting puhllc rights private 
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remedial writs as may be necessary or proper to 
the complete exercise of its appellate jurisdic- 
tion. On an application for an extraordinary rem- 
cdy, the court will grant appropriate relief regard- 
less of what writ is requested.59 

Supervisory jurisdiction. The court is given a 
general supervisory control over all inferior 
courts,®® under such regulations and limitations 


§ 415 

as may be prescribed by law.®^ Tn the exercise of 
its supervisory fiower it may issue a supervisory 
writ.®2 Its supervisory jurisdiction, whcn excr- 
cised, is in the nature of a summary appeal and 
is confined to exigencies arising during the progress 
of litigation in inferior courts to rcmedy mani- 
fest wrongs or tyrannical or arbitrary acts which 
cannot otherwise be righted and which will re- 


riffhts may be incidentally protected 
and enforced, but public rights must 
be paramount and movingr considera- 
tlon in determiningr whether supreme 
court has orig'inal Jurisdiction to is¬ 
sue writ of injunction.—Sawyer 
Stores V. Mltchell, supra. 

Saforceueut of crlmlnal statute 

Supreme court has Jurisdiction of 
original proceedingr by state board of 
education to enjoin enforcement of 
statute imposing criminal liabillty on 
public officers, commissions, boards, 
and departments employing aliens 
and noncitizens.—State ex rei. State 
Board of Education v. Nasrle, 46 P.2d 
1041, 100 Mont. 86. 

Coutested alleffatloas of faot will 
not be considered where cause is 
submitted without proof.—State ex 
rei. City of Missoula v. Holmes, 47 
P.2d 624, 100 Mont. 256, 100 A.L 1 .R. 
581. 

Amaudxiieut of defeots ia pleadlng- 

considered as havingr been made for 
the purposes of the case.—State v. 
Stewart, 210 P. 466, 64‘Mont. 463. 

59. Mont.—State ex reL Casey v. 

Brewer, 88 P.2d 49, 107 Mont 

550. 

eo. Mont.—State v. Bistrict Court 

of First Judiclal Dist in and for 

Lewis and Clark County, 252 P. 

388, 78 Mont 92. 

15 C.J. p 1094 note 86. 

Where gnestionji of faot axe ia- 
Tolyed in application for supervisory 
writ court will defer actlon until 
those questions are determined by 
the trial court.—State ex reL Haynes 
V. District Court, 86 P.2d 4, 106 
Mont 604. 

Allegatloas of oonm>ladat takea as 
trua on application for writ of su¬ 
pervisory control of court which is- 
sued temporary injunction.—State ex 
rei. Tillman v. District Court of 
Tenth Judiclal Dist in and for Fer- 
fus County, 63 P.2d 107, 101 Mont 
176, 103 A.L.R. 376. 

Xumilicieat evidenoe 

(1) Where facts shown by rec- 
ord were insufficlent to enable court 
to pass on question intelligently and 
question was not argued on appeal, 
court would not pass on question.— 
State ex rei. Stone v. District Court 
of NInth Judiclal Dist in and for 
Glacier County, 63 P.2d 147, 103 
Mont 616. 

(2) Supreme court refused to d£- 


rect entry of order fixing attorney 
fees in settlement of estate, upon 
finding* that order was procured by 
constructive fraud, where additional 
evidence was necessary for flnal de- 
termination of issue.—State ex rei. 
Clark V. District Court of Second Ju- 
dicial Dist in and for Silver Bow 
County, 57 P.2d 809, 102 Mont 227. 
nUiiff corrected transczipt denied 
Mont—State v. District. Court of 
Ei£^hth Judiclal Dist. in and for 
Cascade County, 208 P. 952, 64 
Mont. 181. 

Becount of ballots 
The supreme court would not on 
application examine particular bal- 
lots and advise board of canvassers 
as to its proper actlon on recount, 
in order to correct allegredly errone- 
ous advice of district court relating 
thereto.—State ex rei. Peterson v. 
District Coart of Nmth Judiclal Dist. 
in and for Teton County, 86 P.2d 403, 
107 Mont 482. 

Plea in bar in criminal proseeutlon 
held mere preliminary matter.—State 
ex rei. Odenwald v. District Court of 
Tenth Judiclal Dist in and for Ter¬ 
eus County, 38 P.2d 269, 98 Mont 1. 

Absence of evidence was assumed 
where no evidence was produced on 
supreme courfs order to district 
court to certlfy all records and evi¬ 
dence in contempt proceedings.— 
State ex rei. Floch v. District Court 
of Third Judiclal Dist in and for 
Deer Lodge County, 81 P.2d 692, 107 
Mont 185. 

Parttes hM not prednded from 
seeking relief by supervisory con¬ 
trol.—State ex rei. Tillman v. Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Fergus County, 63 P.2d 
107, 101 Mont 176, lOS A.L.H. 376. 

of Judicial reoord 
Judicial record presented in pro- 
ceedings for writ of supervisory con¬ 
trol could not be impeached by 
Judge’s return stating testimony of 
party contradlcting record.—State v. 
District Court of Second Judicial 
Dist in and for Silver Bow County, 
273 P. 638, 83 Mont 511. 

61. Mont—State ex rei. Finley v. 
District Court of First Judicial 
Dist in and for Lewis and Clark 
County, 43 P.2d 682, 99 Mont 200. 

The mpervisory oontxol is not 
dormaat for want of legislation pre- 
scrlblng the mode of exercise, where 
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th** code suiBci»*ntly overoomes any 
such objectlon.—State v. First Judi¬ 
cial Dist Ct, 63 P. 395, 24 Mont 
539. 

62. Mont—letate ex rei. Regis v. 
District Court of Second Judicial 
Dist., Silver Bow County, 55 P.2d 
1295, 102 Mont. 74—State v. Dis¬ 
trict Court of Third Judicial Dist. 
in and for Powell County, 278 P. 
122, 85 Mont 215. 

Apj^licatloiL for wxlt is tlmely if 
made within reasonable time after 
action sought to be remedied was 
taken; reasonableness of time de- 
pending on particular facts and 
whether adverse party was injured 
by delay.—State ex rei. Thelen v. 
District Court of Nineteenth Judiclal 
Dist. in and for Tool e County, 17 
P.2d 57, 93 Mont 149. 

Power not exerdsable nuder othar 
writs 

The supervisozT eontrol constl- 
tutes a grant of power independent 
of the court^s appellate jurisdiction 
or power to issue original writs, and 
cannot be exercised under an orig¬ 
inal writ—State v. First Judicial 
Dist Ct., 63 P. 395, 24 Mont 539— 
15 C.J, p 1096 note 98 Ia]. 

Petition to latervene in pxooeed- 
tngs for writ denied, where no peti¬ 
tion to become party was made in 
trial court—State ex rei. State Bank 
of Townsend v. District Court of 
First Judiclal Dist in and for Lew¬ 
is and Clark County, 26 P.2d 396, 
94 Mont 551. 

Allegntions of petition for writ ad- 
mltted 

(1) By motion to quash writ— 
State ex rei. Floch v. District Court 
of Third Judicial Dist in and for 
Deer Lodge County, 81 P.2d 692, 107 
Mont. 185—State ex rei. Hamilton v. 
District Court of Second Judicial 
Dist of Montana, 57 P.2d 1227, 101 
Mont. 841. 

(2) By respondent*s failure to ap- 
pear.—State v. District Court of 
Tenth Judiclal Dist in and for 
Judith Basin County, 227 P. 579, 71 
Mont. 89. 

Wtlt of supervisory control denied 
Mont—State ex rei, Stoddard v. 
District Court in and for G-ranlte 
County, 88 P.2d 34—State ex rei. 
Public Service Coznmisslon v. Dis¬ 
trict Court of First Judicial Dist 
In and for Lewis and Clark County, 
84 P.2d 335, 107 Mont 240. 
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suit in irreparable damagc unicss relief is grant- there is no right of appeal,®^ or the remedy by ap- 
ed.®3 Its supcrvisory jurisdiction may be cxercised peal is too slow or otherwise inadequate,66 or the 
if thcrc is no other adequate rcmcdy,®* as when action complained of cannot be reviewed by any 


68- Mont.—state ex rei. Crowley v. 
District Court ot Sixth Judicial 
Dlst. in and for Gallatin County, 
S8 P.2a 23, 121 A.Ii.R. 1031—State 
ex rei. Nelson v. District Court of 
Fourth Judicial Diet. m and for 
Missoula County, 81 r.2d 690, 107 
Mont. 167—State ex rei. McCalie v. 
Diatnct Court of Third Judicial 
Dlst. in and for Deer Lodice Coun¬ 
ty, 76 P.2d 634, 106 Mont. 272— 
State ex rei. Finley v. District 
Court of First Judicial Dlst. In and 
for Dewis and Clark County, 43 P. 
Sd 682, 99 Mont 200—State ex rei. 
North American Life Ins. Co. of 
Chicaffo V. District Court of Tenth 
Judicial Dlst in and for Fergus | 
County. 87 P.2d 323, 37 Mont. . 
523—State ex rei. State Bank of 
Townsend v. District Court of ! 
First Judicial Dlst. in and for Lew- | 
ia and Clark County, 25 P.2d 396, ] 
94 Mont 551—State ex rei. Thelen 
V. District Court of Nineteenth Ju¬ 
dicial Dist. in and for Toole Coun¬ 
ty, 17 P.2d 57, 93 Mont 149—State 
V. District Court of Fighth Judicial 
Dlst. in and for Cascade County, 
292 P. 904, 88 Mont 230—State v. 
District Court of Fourteenth Judi- 
cial Dist in and for Wheatland 
County, 284 F. 125, 86 Mont 358— 
State V. District Court of Second 
Judicial Dist. in and for Sil ver 
Bow County, 273 P. 638. 83 Mont 
511—State V. District Court of 
Third Judicial Dist. in and for 
Granite County, 254 P. 863, 73 
Mont 1—State v. District Court of 
Third Judicial Dlst in and for 
Powell County, 254 P. 414, 78 
Mont. 485—State v. District Court 
of Hllffhteenth Jud. Dist. in and 
for Hili County, 194 P. 308, 58 
Mont. $84. 

“The writ of supervisory control 
is in the nature of a summary ap- 
peal, and the last refuge whereby re¬ 
lief may be had. It will issue only 
when there is no other plain, speedy, 
or adeouate remedy at law by ap- 
peal or other constltutional writ’'— 
State V. District Court of Thlrteenth 
Judicial Dist. in and for Tellowstone 
County, 203 P. 860, 862, 62 Mont 60 
—State V. District Court of Flfth 
Judicial Dlst in and for Madison 
County, 137 P. 741, 743, 59 Mont 505. 

AottLSI ma l l ee on part of court 
need not be shown to establish order 
made as tyrannica!; that conclusion 
foUowa if tbe order or Judgment is 
not vrarranted by any substantial 
evidence in the record.—State v. Dis¬ 
trict Court of Third Judicial Dist. 
in and for Powell County, 278 P. 
122, 85 Mont 215. 

XBad^ectenoe or fxaiid 

(1) If order on settlement of ac- 


counts in probate proceeding Is made 
i»y inadvertence or fraud, it may be 
reached In the exercise of super¬ 
visory iurifediction, even though an 
appcal might lie.—State ex rei. Clark 
V. District Court of Second Judicial 
Dlst. In and for Sllver Bow County, 
57 P.2d 809. 102 Mont 227—State ex 
' rei. llegis v. District Court of Sec- 
I ond Judicial Dist, Silver Bow Coun- 
I ty. 55 P.2d 1295, 102 Mont 74—State 
: ex rei. Brophy v. District Court, Sec- 
! ond Judicial Dist, in and for Silver 
I Bow County, 33 P.2d 266, 97 Mont 
I 83. 

! (2) In proceedings for writ of su¬ 

pervisory control based on alleged 
inadvertence of trial court in enter- 
ing decree, flnding of trial court that 
there was no inadvertence will not 
be disturbed where supported by 
some evidence, though there was evi¬ 
dence which would have sustained 
holding to the contrary.—State ex 
rei. B.njphy v. District Court Second 
Judicial Dist, in and for Silver Bow 
County, supra. 

Heoord not oontainlxig testimony 
Motion to quash proceeding for 
writ of supervisory control would 
not be sustained on ground that all 
of testimony was not before review- 
Ing court, since court was not re- 
viewing correctness of niling of 
judge on testimony before him.— 
State ex rei. Clark v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 67 P.2d 809, 102 
Mont 227. 

' 04. 3*ont—State ex rei. Stixnatz v. 
District Court of Second Judicial 
Dist, 74 P.2d 8, 105 Mont. 510— 
State ex rei. State Bank of Town¬ 
send V. District Court of First 
Judicial Dist in and for Lewis 
and Clark County, 25 P.2d 396, 94 
Mont 661—State ex reL Thelen 
V. District Court of Nineteenth Ju¬ 
dicial Dist in and for Toole Coun¬ 
ty, 17 P.2d 57, 93 Mont 149—State 
V. District Court of Fourteenth Ju¬ 
dicial Dist in and for Wheatland 
County, 284 P. 126. 86 Mont 368— 
State V. District Court of Third 
Judicial Dist in and for Powell 
County, 278 P. 122, 85 Mont. 215— 
State v. District Court of Second 
Judicial Dist in and for Silver 
Bow County, 273 P. 638, 83 Mont 
511—State V. District Court of 
Fourth Judicial Dist in and for 
Miasoula County, 250 P. 609, 77 
Mont 214. 

15 C.J. p 1094 note 86 fa] (1). 

6B- Mont.—State ex reL Finley v. 
District Court of First Judicial 
Dlst in and for Lewis and Clark 
County. 43 P.2d 682, 99 Mont 200— 
State V. District Court of Nine- 
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teenth Judicial Dist. In and for 
Toole County, 245 P. 629, 76 Mont 
143—State v. District Court of 
Thlrteenth Judicial Dlst. In and 
for Tellowstone County, 203 P. 
860, 62 Mont 60—State v. District 
Court of First Judicial Dist. in and 
for Lewis and Clark County, 195 
P. 549, 58 Mont. 316—State v. 
Tattan, 181 P. 984, 66 Mont 211— 
State V. District Court of First 
Judicial Dist. in and for Lewis 
and Clark County, 172 P. 1030, 64 
Mont. 602—State v. District Court 
of Fourth Judicial Dist. in and for 
Ravalli County, 171 P. 278, 54 
Mont 461. 

15 C.J. p 1094 note 86 [al (2). 

66. Mont—State ex rei. Haynes v. 
District Court of First Judicial 
Dist, in and for Lewis and Clark 
County, 78 P.2d 937, 106 Mont 470 
—State ex rei. Purshong v. Dis¬ 
trict Court of Third Judicial Dlst 
in and for Deer Lodge County, 69 
P.2d 119, 106 Mont 37—State ex 
rei. Jensen v. District Court of 
Ninth Judicial Dist. In and for 
Glacier County, 64 P.2d 835, 103 
Mont. 461—State ex reL Public 
Service Commission v. District 
Court of First Judicial Dist, 63 
P.2d 1032, 103 Mont 563—State ex 
rei. Meyer v. District Court of 
Fourth Judicial Dlst in and for 
Missoula County, 67 P.2d 778, 102 
Mont. 222—State ex rei. Hegis v. 
District Court of Second Judicial 
Dlst, Silver Bow County, 55 P.2d 
1295, 102 Mont 74—State ex reL 
Tillman v. District Court of Tenth 
Judicial Dlst. in and for Fergus 
County, 63 P.2d 107, 101 Mont 
176, 103 A-L.R. 376—State ex reL 
Finley v. District Court of First 
Judicial Dist. in and for Lewis 
and Clark County, 43 P.2d 682, 99 
Mont. 200—State ex rei. McHose 
V. District Court of Fourteenth Ju¬ 
dicial Dist. in and for Golden Val- 
ley County, 26 P.2d 345, 95 Mont 
230—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 273 P. 638, 
83 Mont 611—State v. District 
Court of Third Judicial Dlst in 
and for Powell County 264 P. 414, 
78 Mont 435—State v. District 
Court of Tenth Judicial Dlst. in 
and for Judith Basin County, 227 
P. 679. 71 Mont 89—State v. Dis¬ 
trict Court of Bighth Judicial Dlst 
in and for Cascade County, 208 P* 
952, 64 Mont 181—State v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark Coun¬ 
ty. 195 P. 649, 58 Mont 316—Phll- 
brick V, American Bank & Trust 
Co., 193 P. 69, 58 Mont 876—State 
v. Tattan, 181 P. 984. 56 Mont 211 
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of the spccificd writs;®^ and the writ may be em- 
ployed to prevent extendcd and needless litigation.s^ 
Supervisory control can be exercised oniy whcre 
the inferior court acted within its jurisdiction.^i* 
The supreme court has the right in its supervisory 
capacity to direct the district court to proceed so 
as finally to settle the rights of the parties as ex- 
pcditiously as possible,70 and to control the ex- 


§ 415 

ercise of discretion lodged in the inferior court.^^ 
This jurisdiction is for the control of inferior 
courts, not the control of litigants or private in- 
dividuals.*^- Where the facts before the court are 
sufficient to warrant relief, the proper relicf will 
be granted where the application is for a writ of 
supervisory control or other appropriate relief.^3 


_State V. District Court of Pourth 

Jullcial Dist. in and for Ravalii 

County, 171 P. 273, 54 Mont 461, 

Szler^cy whlch will render ordi- 
nary remedy by appeal inadequate 
Ifl somethln^ arislngr suddenly out 
of circumstances calling for im¬ 
mediate action or remedy, or where 
somethlngr helpful needs to be done 
at once, yet not so pressingr as an 
emergency.—State ex rei. Odenwald 
V. District Court of Tenth Judicial 
Dist. in and for Pergrus County, 38 
P.2d 269, 98 Mont. 1. 

TaSlare to ezerdse zight of aiK. 
peol does not give rise to right to in- 
voke supervisory control of supreme 
court.—State ex rei. Stimatz v. Dis¬ 
trict Court o'f Second Judicial Dist., 
74 P.2d 8, 105 Mont. 610—State ex 
reL Meyer v. District Court of 
Pourth Judicial Dist. in and for Mis- 
soula County, 67 P.2d 778, 102 Mont. 
222 . 

Bemedy by appeal tnadequate 

(1) Where court abuses its dls- 
cretion In refusing an amendment of 
the answer.—State ex rei. Chlca- 
go, M., St P. & P. R. Co. V, District 
Court of Fifth Judicial Dist in and 
for Madison County, 73 P.2d 204, 105 
Mont 396—State ex rei. Gold Creek 
Mining Co. v. District Court, Second 
Judicial Dist in and for Silver Bow 
County, 43 P.2d 249, 99 Mont 33. 

• (2) Where order of Interpleader is 
denled, such order being revlewable 
only on appedJ from flnal judgment 
—State ex rei. State Bank of Town- 
send V. District Court of Pirst Judi¬ 
cia! Dist in and for Lewis and Clark 
County, 25 P.2d 396, 94 Mont 551— 
State ex reL Thelen v. District Court 
of Nineteenth Judicial Dist in and 
for Toole County, 17 P.2d 57, 93 
Mont 149. 

(3) Where petitioner is poor and 
cannot post appeal bond.—State ex 
reL Nelson v. District Court of 
Pourth Judicial Dist. in and for 
Miasoula County, 81 P.2d 699, 107 
Mont 167. 

(4) Where petitioner would be lia- 
ble to punlshment for contempt 
while awaiting hearlng on his ap¬ 
peal.—State V. District Court of 
Second Judicial Dist. in and for Sil¬ 
ver Bow County, 210 P. 1062, 65 
Mont 197. 

(6) Where trial court overruled 
demurrers to drst and third varieties 
of canses of action set forth In com- 


plaint but Improperly sustained de- 
murrers to second varlety, sind evi- 
dence to be adduced under flrst and 
third varieties would be largely the 
same as evidence necessary to es- 
tablish the second.—State ex rei. 
Crowley v. District Court of Sixth 
Judicial Dist. in and for Gallatln 
County, Mont, 88 P.2d 23, 121 A.L. 
R. 1031. 

(6) Where writ of asslstance has 
issued.—State v. District Court of 
BIghth Judicial Dist in and for Cas¬ 
cade County, 292 P, 904. 88 Mont 
290. 

Stated converselyf supervisory 
control will not be exercised where 
there is an adequate remedy by ap- 
peaL—State ex rei. Nelson v. Dis¬ 
trict Court of Pourth Judicial Dist. 
in and for Missoula County, 81 P.2d 
699, 107 Mont 167—State ex rei. 
Hayes v. District Court, First Ju¬ 
dicial Dist in and for Lewis and 
Clark County. 70 P.2d 440, 106 Mont. 
89—State ex reL Purshong v, Dis¬ 
trict Court of Third Judicial Dist. 
in and for Deer Lodge County, 69 P. 
2d 119, 105 Mont 37—State ex reL 
Public Service Commission v. Dis¬ 
trict Court of First Judicial Dist, 
63 P.2d 1032, 103 Mont 568—State 
V. District Court of Third Judicial 
Dist in and for Powell County, 254 
P. 414, 78 Mont 435—State v. Dis¬ 
trict Court of Thirteenth Judicial 
Dist in and for Carbon County, 242 
P. 431, 75 Mont 132—State v. Dis¬ 
trict Court of Pourth Judicial Dist. 
in and for Ravalii County, l7l P. 
273, 54 Mont 461. 

67- Mont—State v. District Court 
of Pourth Judicial Dist. in and for 
Missoula County, 250 P. 609, 77 
Mont 214—State v. District Court 
of First Judicial Dist in and for 
Lewis and Clark County, 172 P 
1030, 64 Mont. 602—State v. Second 
Judicial Dist Ct, 66 P. 1020, 26 
Mont 504. 

68. Mont—State ex rei. Regis v. 
District Court of Second Judicial 
Dist, Silver Bow County, 66 P.2d 
1295, 102 Mont 74. 

Bexnedy by hundrads of appeals 
was inadequate warranting super¬ 
visory writ—State v. District Court 
of Pirst Judicial Dist in and for 
Lewis and Clark County, 300 P. 644, 
90 Mont 213. 

69. Mont—State ex reL Stewart v. 
District Court of First Judicial 
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Dist. in and for Lewis and Clark 
County. 63 P.2d 141, 103 Mont 487 
—State ex reL Pinley v. District 
Court of First Judicial Dist in and 
for Lewis and Clark County. 43 P. 
2d 682, 99 Mont. 200—State ex rei. 
State Bank of Townsend v. Dis¬ 
trict Court of Pii st Judicial Dist 
in and for Lewis and Clark Coun¬ 
ty. 25 P.2d 396, 94 Mont 551— 
State V. District Court of Blghth 
Judicial* Dist in and for Cascade 
County, 293 P. 90'f, 88 Mont. 200— 
State V. District Court of Third 
Judicial Dist in and for Powell 
County, 278 P. 122, 85 Mont. 215— 
State V. District Court of Second 
Judicial Dist in and for Silver 
Bow County, 273 P. 638, 83 Mont 
611—State V. District Court of 
Pourth Judicial Dist. in and for 
Missoula County, 250 P. 609, 77 
Mont. 214—State v. Tattan, 181 P. 
984, 56 Mont 211. 

Supervisory writ, not certiorari, is 
proper remedy where trial court 
erred in basing its conclusions on 
findings contrary to facts in agreed 
statement of facts, since court act¬ 
ed within its Jurisdiction.—State ex 
reL Nelson v. District Court of 
Pourth Judicial Dist in and for Mis¬ 
soula County, 81 P.2d 699, 107 Mont 
167. 

XMeoB cozpns and supervisory 
control are not concurrent remedies, 
and One cannot be invoked in aid of 
the other. The former challenges 
the Jurisdiction of the lower court, 
while the latter concedes it—State 
V. Pergus County Dist Ct, 149 P. 
973, 51 Mont 195. 

70u Mont.—Union Bank & Trust Co. 
of Helena v. State Bank of Town- 
send, 62 P.2d 677, 103 Mont. 260. 

71. Mont.—State ex rei. State Bank 
of Townsend v. District Court of 
First Judicial Dist in and for 
Lewis and Clark County, 25 P.2d 
396, 94 Mont 551. 

72. Mont.—State v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 273 P. 638, 83 
Mont 611. 

▲uswer to writ must be by jndge; 
answer by litigant has no place in 
the proceedlngs.—State v. District 
Court of Second Judicial Dist. in and 
for Silver Bow County, 273 P. 638, 83 
Mont 611. 

73. Mont—State v. District Court 
of Fourth Judicial Dist in and for 
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§ 416. — District Courts 

Dictriet courts have sueh appellate Jurisdietion as Is 
conferred upon them by law. 

The constitiition gives to the district courts ap¬ 
pellate jurisdietion in such cases arising in jus- 
tices’ and other inferior courts in their respective 
distriets as may be prescribed by law and con¬ 
sistent with the constitution,^^ 

§ 417. Nebraska 

Decisions relating to the supreme and district 
courts of Nebraska will be discussed in the sec- 
tions immediately following. 

§ 418, -Supreme Court 

The supreme court has appellate Jurisdietion with re- 
spect to Judgment^ and decrees of the district court. It 
may Issue wrlts of mandamus, quo warranto, and habeas 
corpusp and It has original jurisdietion of civii cases to 
which the state Is a party and of actions relating to the 
state revenue. 

The constitution gives to the supreme court origi¬ 
nal jurisdietion"® in all cases relating to the reve¬ 
nue,7« civii cases in which the state is a party,^7 
mandamus,78 quo warranto,78 and habeas corpus, 
and such appellate jurisdietion as may be pro- 
vided by law. Under the governing statutes, the 
supreme court has appellate and final jurisdietion 


of all matters of appeal and proceedings in error 
which may be taken from the judgments or de¬ 
crees of the district courts in all matters of law, 
fact, or equity, where the rules of law or the prin¬ 
cipies of equity appear from the files, exhibits, or 
records of such court, to have been erroneously 
determincd.8® The specification in the constitu¬ 
tion of cases in which .the supreme court may ex- 
ercise original jurisdietion excludes all others;®! 
but where jurisdietion is in direct terms coilfer- 
red upon the supreme court, it will be exercised 
in such manner as constitutionally it may be ex¬ 
ercised, even though no rules of procedure ap- 
plicable to such a case have been provided by the 
legislature.82 The supreme court has rendered 
advisory opinions without express constitutional or 
statutory authority.83 

§ 419. - District Courts 

The district courts have such appellate juris- 
diction as the legislature may provide. Review of 
proceedings of inferior courts see supra •§ 274. 

§ 420. Nevada 

The jurisdietion of the supreme court is treated 
in § 421 infra; that of the district courts in § 422 
infra. 


Miasoula County, 250 P. 609, 77 
Mont. 214. 

eSoasidmd m appUcatlon for writ 
of probl'bitio& 

Mont.—State ex rei. Stewart v. Dis¬ 
trict Court of First JuUlcial Dlst. 
in and for Liewis and Clark Goun- 
ty, 63 P.2d 141, 103 Mont. 487. 

74w Tb» legrlslatiire maj prorlde for 
appoala from tito state board of med^ 
ioal examinars, for the constitution 
does not llmtt appellate Jurisdietion 
to appeals from Justices' and in¬ 
ferior courts 80 as to exclude lesris- 
latlve power in this respect.—State 
v. First Judtclal Dist. Ct.. 34 P. 298, 
13 Mont, 370. 

7& Original JnzisdietlOB, whea not 
expressly restzlcted, is oononxxent 
with that of the district courts of 
the proper counties and will be en- 
tertained in accordance with the 
terms, orders, and rules prescribed. 
—In re Petltlon of Atty.-Gen., 58 N. 
W. 946, 40 Neb. 402. 

Td. Neb.—^Provident Sav. L. Assur. 
Soc. V. Omaha, 100 N.W. 1127, 72 
Neb. 113—Aachen, etc., P. Ina Co. 
V. Omaha, 100 N.W. 187, 72 Neb. 
112 . 

15 aJ. P 1095 note 6. 

77- Neb.—State v. Chicago, etc., R. 
Go., 130 N.W. 295. 88 Neb. 669. 34 
L.R.A..N.S., 258. 

15 aJ. p 1095 note 7. 


78- Neb,—State v. Moores, 99 N.W. 

842. 72 Neb. 5. 

15 G.J. p 1096 note 8. 

Adeqnate reUef In lower oonxt 

Court will not entertain applica- 
tion for mandamus where there is an 
adequate remedy by application for 
other relief to a court of inferior 
Jurisdietion.—State v. Fillmore Coun¬ 
ty, 49 N.W, 769, 32 Neb. 870. 

! Appeal from denial of wrlt 
' Where an appeal from a denial of 
a writ of mandamus by the district 
court had not been taken within the 
time provided by law, the appeal 
could not be treated as an original 
application for mandamus so as to 
bring it within the supreme court's 
Jurisdietion.—State v. Amsberry, 178 
N.W. 822, 104 Neb. 273, vacatlng 177 
N.W. 179, 104 Neb. 273. 

Beason for application to supreme 
court, rather than to district court, 
must appear.—State v. Merrell, 56 N. 
W. 1082, 38 Neb. 510—15 CJ. p 1096 
note 8 CcJ. 

79. Neb.—State ex rei. Oood v. 
Conklin, 265 N.W. 926, 127 Neb. 
417. 

15 C.J. p 1096 note 9. 

“Quo warranto,” as used in cou^ 
stltutlon conferring on supreme 
court original Jurisdietion when di- 
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rected to exeeutive state offleer, is 
civii proceeding to try right or title 
under which he claims to hold omee 
and not to test legallty of his offl- 
cial aets.—State ex rei. Good v. 
Conklin, 256 N.W. 926, 127 Neb. 417, 

80L Neb.—Armstrong v. Mayer, 83 
N.W. 401, 60 Neb. 423—Smith v. 
State, 4 Neb. 277. 

15 C.J. p 1096 note 12. 

Jurisdietion to review dedsloius of 
state rallroad commlssion 
Neb.—^Hooper Tei. Co. v. Nebraska 
TeL Co., 147 N.W. 674, 96 Neb. 
245. 

81. Neb.—State ex rei. Good v. 
Conklin, 265 N.W. 925, 127 Neb. 
417—^Larson v. Wegner, 233 N.W. 
253, 120 Neb. 449. 

15 C.J. p 1096 note 15. 

Original application for monu 
torlum held not within supreme 
court's original Jurisdietion.—^Lin¬ 
coln Safe Deposit Co. v. Carlson, 260 
N.W. 236, 125 Neb. 361—Wallace v. 
Clements, 260 N.W. 285, 126 Neb. 
358. 

82. Neb.—State v. Moores, 76 N.W. 
580, 56 Neb. 1. 

83. Neb.—In re Brown, 60 N.W. 273, 
15 Neb. 688—^In re School Fund, 
50 N.W. 272, 16 Neb. 684—In re 
Babcock, 32 N.W. 641, 21 Neb. 500. 
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I 421. --Supreme Court 

The supreme court Is a court of appellate Jurisdic- 
tlon possessing power to Issue various writs. 

The appellate jurisdiction of the supreme court 
of Nevada is prescribed hy the constitution of that 
state,and the court is given appellate jurisdiction 
in ali cases in which the demand, exclusive of in- 
terest, or the value of the property in controversy 
exceeds three hundred dollars.ss The court is also 
given power to issue various writs,8« including writs 
of mandamus,87 certiorari,88 prohibition,*^ and quo 
warranto.88 

§ 422. -District Courts 

District courts have appellate Jurisdiction with re- 
spect to inferior courts. 

District courts have appellate jurisdiction over 
cases arising in inferior tribunals.8l 

§ 423. New Hampshire 

The supreme court of New Hampshire has appellate 
jurisdiction and supervlsory power over inferior courts. 


§ 423 

The justices of the supreme court are requlrcd to glve 
advisory opinione. 

The constitution gives to the gcneral court 
(the legiblature) the authority to erect and con¬ 
stitute judicatories and courts of rccord. By the 
statute of 1901, two courts were established in- 
stead of the court then existing, to be known as 
the supreme court and the superior court. The su¬ 
preme court has general superintendence of all 
courts of inferior jurisdiction, and is required to 
do and perform all the duties reasonably requi¬ 
site and necessar>' to be done by a court of final 
jurisdiction of questions of law and general super¬ 
intendence of inferior courts.82 

Adznsory opinions. Under the constitution each 
branch of the legislature as well as the governor 
and council has authority to require the opinions of 
the justices of the supreme court upon important 
questions of law and upon solemn occasions.®^ 
This advisory power is limited to the expression 
of opinion on important questions of law®^ neces- 
sary to be determined by the body requesting ad- 
vice,®8 and the court will not give opinions on mere 


8 ^ JnrlsdictioiL Uxuited to guestions 
of law 

—State v. Mills, 12 Nev. 403. 
Tbo appellate Jnxisdictloxi is lisu 
ited to court proceediners, and hence 
no appeal lies to the supreme court 
from an order of the district judg:e 
requiring a county assessor ‘to file 
in the county court a statement of 
taxes.—Lyon CJounty v. Bsmeralda 
County, 1 P. 839, 18 Nev. 166. 

Conrt xnay allow conasol fee on. ap- 
poal In dlvorco case 
Nev.—Lake v. Lake, 30 P. 878, 17 
Nev. 230. 

ffndffinent of district conrt on appeal 
Where a suit to foreclose a lien is 
brought in a justice's court and ap- 
pealed to the district court, an ap¬ 
peal lies to the supreme court from 
the Judffment of the district court.— 
Dlckson V. Corbett, 10 Nev. 439. 

Taac, Impost, assessment, or munici- 
pal fine 

An order of a Justice^s court im- 
posing costs aerainst a gramlshee who 
refused to make a statement is not a 
tax, Impost, assessment, or munici- 
pal fine within the meaningr ©f the 
consUtutional grant of Jurisdiction 
pro Vision.—^Wearne v. Haynes, 13 
Nev. 103. 

8 B. By demand in controversy is 
meant the sum sought to be recov- 
ered by plaintiff, and not that for 
which he actually recelves Judgrment. 
—Klein v. Allenbach, 6 Nev. 159. 

8 «i The power to issue writs is an 
^^i^Ifldnal Jurisdiction and not merely 
auxiliary to appellate Jurisdiction.— 
State V. McCullough, 8 Nev. 202. 


I 87. Nev.—State v. Lamb, 138 P. 907, 
[ 37 Nev. 19. 

15 C.J. p 1097 note 37. 

88 - Nev.—National Mines Co. v. 
Humboldt County Sixth Judicial 
Dist Ct, 116 P. 996, 34 Nev. 67, 

15 C.J. p 1097 note 38. 

88 . Nev.—0’Brien v. Trousdale, 167 
P. 1007, 41 Nev. 90. 

15 C.J. p 1097 note 39. 

Power same as at common law 
Intention of framers of constitu¬ 
tion in conferring Jurisdiction upon 
supreme court to issue writs of pro- 
hibition was to confer right to is¬ 
sue writ as it had been recognized 
at common law.—0’Brien v. Trous¬ 
dale, supra. 

90- Neb.—State v. Dickerson, 113 P. 
105, 33 Nev. 640—State v. Sadier, 
68 P. 284, 69 P- 546, 63 P. 128, 25 
Nev. 131, 83 Am.S.H. 673. 

15 C.J. p 1097 note 40. 

91. Nev.—Cavanaugh v. Wright, 2 
Nev. 166, 167. 

16 aJ, p 1097 note 51. 

92. N.H.—Genest v. Odell Mfg. Co., 
74 A. 693, 76 N.H. 366—Bath v. 
Haverhill, 63 A, 307, 73 N.H. 611. 

15 C.J. P 1098 Hote 65. 

Claims against insolvent debtor 
Court has no original Jurisdiction 
of claims agrainst estate of insolvent 
debtor.—Hunt v. 0’Shea, 46 A. 480, 
69 N.H. 600. 

93. N.H.—^In re Opinion of the Jus¬ 
tices, 171 A. 443. 86 N.H. 604. 

16 C.J. p 1097 notes 60-52, p 1098 
note 63. 

Other ofiloexs or bodies than those 
mentioned in the constitution cannot 
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require advisory opinions.—Wyatt v. 
State Bd. of Bqualization, 70 A. 387, 
74 N.H. 552—15 C.J. p 1097 note 61 
Cf].. [g]. 

94. N.H.—In re Opinion of the Jus¬ 
tices, 128 A. 812, 81 N.H. 673. 

15 C.J. p 1097 note 62. 

Administrativa action 

Justices will refuse opinion on 
question on which an administrative 
hearing and finding is necessary.—In 
re Opinion of the Justices, 190 A. 
425, 88 N.H. 434. 

Scope of revlew 

In giving advisory opinion. it is 
not province of Justices to review 
bilis to which questions relate in 
detail to determine whether they are 
objectionable in minor respect.—In 
re Opinion of the Justices, 149 A. 
321. 84 N.H. 657, 559. 

▼alidlty of state contracte is ques¬ 
tion of law, as to which legrislature 
is entitlcd to advice.—In re Opinion 
of the Justices, 128 A. 812, 81 N.H. 
573. 

95. N.H.—^In re Opinion of the Jus- 
tices-Adjutant General, 112 A. 525, 
79 N.H. 535. 

15 C.J. p 1097 note 61 [bj. 

A s s i eta no e in perfoxmance of dntiea 
Opinion of Justices in answer to 
questions of governor and council 
should not go beyond assistance to 
them in performance of their exeeu- 
tive duties.—In re Opinion of the 
Justices, 190 A. 425, 88 N.H. 484. 
Questions to be dedded by bodiea 
other than state oonrts 
(1) The courfs duty to ad vise is 
not limited to questions which may 
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questions of cxpo<iicnc>or on questions involv- 
ing private vcsted rights which are protccted by 
the constitution.®" The justices will decline to an- 
swer questions which are not pending and await- 
ing action in the body propounding the inquiry 
or where no answer can be returned in time to 
be of aid to the body requesting ad vice.®® The 
justices may also ask to be excused from answer- 
ing where they are divided in opinion on the ques¬ 
tions asked.i The court's opinions are merely ad- 
visory and are not adjudications.® 

§ 424. Newjersey 

Decisions relating to particular courts in New 
Jersey possessing appellate jurisdiction will be dis- 
cussed in the sections immediately following. 

§ 425. -Coiirt of Errors and Appeals 

Thd New Jersey court of errors and appeals Is an 
appellate court of last resort. 


Under the constitution, the court of errors and 
appeals is one of last resort in all cases, and its 
jurisdiction is purely appellate.® Writs and process- 
es may issue out of the court of errors and ap¬ 
peals,^ and writs of error lie to remove final judg- 
ments in any Circuit court directly into such court 
and may be brought in the same manner and sub- 
ject to the same rules as exist in case of a writ of 
error to the supreme court.® On the law side, 
the court is under the constitution confined to 
the review of judicial errors committed in the 
supreme and circuit courts and cannot review the 
judgments of courts inferior to them.® 

§ 426. - Other Courts 

There have been decisfons relatfng to the appellate 
Jurisdiction of various New Jersey courts. 

The supreme court has such appellate jurisdic¬ 
tion as may be conferred upon it by law.^ It is 


be adjudicated by the courts of the 
state.—^In re Optnlon of the Justices. 
Ut A. 293. SO X.H. 595. 

<2) **It is often said that a court 
wlU not declare beyond legislative 
Power a law which has been duly 
enacted unless the conflict with the 
Constitution clearly appears. Xn the 
present case, where we are asked to 
advise as to legislative i>ower in ad- 
vance of action upon a auestion not 
within the Jurisdiction of the state, 
it is ciear we cannot safely give 
advice which migbt induce affirma¬ 
tive action unless the power clearly 
exists.’*—In re Oplnlon of the Jus¬ 
tices. 113 A. 293, 299. 80 N.H. 595. 
96L N.H.—In re Opinion of the Jus¬ 
tices, 128 A. 812, 81 N.H. 573. 
OpinioiL cannot be reqnested as to 

(1) Moral obllgatlon of state with 
resiMCt to trust property.—In re 
Opinion of the Justices, 128 A. 812, 
81 K.H. 573. 

(2) Questions of state pollcy.—^In 
re Opinion of the Justices, 128 A. 
8X2, 81 N.H. 673. 

(3> Wisdom of proposed legisla- 
tion.—In re Opinion of Justices, 79 
A. 31, 76 N.H. 588. 

97. N.H,—^In re Opinion of the Jus¬ 
tices, 128 A. 684, 81 N.H. 663. 

15 C.J. p 1098 note 63 CaJ. 

98. N.H.—In re Opinion of the Jus¬ 
tices, 6 A.2d 763. 

AOJoimunsat of leglslatnxe 

The Justices will decline to answer 
Questions propounded by resolution 
of the bouse of representatives re- 
ceived after final adjournment of the 
legislature, *where no further session 
was antlcipated, since the Question 
was not pending at time of inquiry. 
—^In re Opinion of the Justices, 176 
A. 422, 86 N.H. 607—In re Opinion 


of the Justices, 150 A. 551, 84 N.H. 
584. 

Calling of speoial session 
It is the duty of the court to an¬ 
swer questions submltted by the 
govemor and the council, where the 
calling of a special session of the 
leglslature depends on the solution 
of the questions submltted.—In re 
Opinion of Justices, 63 A. 505, 73 N. 

H. 625, 6 AnnCas. 689. 

99. N.H.—^In re Opinion of Justices, 
50 A. 329, 70 N.H. 640. 

15 C.J. p 1097 note 61 [ej. 

I . N.H.—In re Opinion of Justices, 
79 A. 490, 76 N-H. 597. 

8 . N.H.—^In re Opinion of the Jus¬ 
tices, 138 A. 284, 82 N.H. 661. 

15 C.J. p 1097 note 62 [c]. 
Deolaxafoxy Judgments 

**Although advisory opinions . . . 
are not Judgments establishing the 
law, in practlce they appear to he 
relied upon as authority as fully as 
decisions in litigated cases. . . . 

The practical resuit is that these 
opinions have in effect the weight of 
declaratory Judgments upon ques¬ 
tions within the Jurisdiction of the 
court of which the justices are mem- 
bers.”—^In re Opinion of the Justices, 
113 A. 293. 299, 80 N.H. 595. 
Beservation that opemtlon of statute 
magr reveol unforaseen dillleixlties 
N.H-—In re Opinion of the Justices, 
164 A, 217, 86 N.H. 662. 

3. N,J.—New Jersey Franklinite Co. 1 
V. Ames, 12 N.J.Bq. 507. 1 

Conzt is indestriLOtible by leglslatnxe 
N.J.—In re Schultz's WUl, 133 A. 762, 
102 N.J.Eq. 14. 

^ N.J.—^Butries v. State, 47* N.J. 
Liaw 140. 

16 aj. p 1098 note 69. 
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Exxor to review denial of mondamu 
A writ of error does not lie to re¬ 
move into the court of errors and ap¬ 
peals an order by the supreme court 
dlscharglng a rule to show cause 
why mandamus should not Issue, ex- 
cepting in cases decided in the su¬ 
preme court upon the constltution- 
ality of a statute.—Browne v. King, 
102 A. 383. 91 N.J.Law 317, dis- 
missing appeal 106 A. 893, 91 N.J. 
Law 317. 

5. N.J.—^Anonymous, 20 N.J.Law 
495., 

15 C.J. p 1098 note 70. 

& N.J.—De Feo v. People*s Gas Co. 
of New Jersey, 138 A. 875, 104 N. 

J.Law 166. 

Dlrect appeal from conrt of ponu 
mon pleas is not permissible.—^Koch 
V. Peoples Building & Loan Ass’n, 8 
A.2d 330, 123 N.J.Law 276—De Feo 
V. People'8 Gas Co. of New Jersey, 
138 A. 876, 104 N.J.Law 166. 

Bevlew of ordinary^s fladJngs 
Ordlnajy is only statutory agent to 
hear and determine inherltance tax 
questions, and his flndings cannot be 
reviewed hy court of errors and ap¬ 
peals on appeal, but only by supreme 
court on certiorari, but, where re¬ 
spondent does not object, the court 
in order to avoid unnecessary litiga- 
tion, will review an intermediate or¬ 
der on the merits.—Miller v. Mc- 
Cutcheon. 175 A. 156, 117 N.J.Bq. 123. 
96 A.L.R. 702, reversing 170 A. 666, 
115 N.J.Bq. 459. 

7. N.J.—^Young V. Spagnuola, 72 A. 

28. 77 N.J.Law 434. 

15 C.J. p 1098 note 71. 

A wxlt of restltntioxi can issue 
from a court only in ald of a Judg- 
ment of that court theretofore en- 
tered, and cannot be the object of an 
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^ven power to determine the constitutionality of 
statutes merely on petition of the attorney gen- 
cral .8 The supreme court may issue writs of 
nian‘Iamus,^> quo warranto,!» and certiorari.n The 
supreme court, although generally dividing itself 
into parts for the convenient transaction of busi- 
ness, has inherent power to sit in banc .12 

The prerogative court,13 the circuit court,!^ 
the court of common pleas,I 6 the orphans’ court,i® 
and the court of sessions^^ have such appellate 
jurisdiction as may be conferred upon them by 
law. 


§ 427, New Mexico 

The tupreme court and the diatrtet court* have «uch 
appellate Jurisdiction and such power to issue writs as is 
conferred upon them by law. 

The supreme court of New Me x ico is a court of 
rcview.i3 Although the constitution proscribes the 
appellate jurisdiction of the supreme court, it does 
not give to litigants the right to invoke such ju¬ 
risdiction by appeal; that right is granted by the 
legislature.i® The supreme court has original ju¬ 
risdiction in quo warranto and mandamus against 
ali state officers, boards, and commissions ,20 and 
a superintending control over ali inferior courts.^i 
The supreme court also has power to issue vari- 
ous writs, including writs of mandamus^^ and pro- 


orlglnal proceeding to give rellef be- 
fore legal relationship of parties has 
been determined by judgment.—St- 
Mary’s Church, Gloucester, v. Mayor 
and Common Council of Gloucester 
City, 199 A. 900, 120 N.J.Law 420. 

8L N.J.—^In re Public Utllity Bd., 
84 A. 706, 83 N.J.Law 308. 

15 C.J. p 1098 note 73. 

9. N.J.—City of Millville v. Board 
of Educatlon of City of Millville 
in Cumberland County, 134 A. 748, 
100 N.J.Eq. 162, affirmed 137 A. 
916, 101 N.J.Bq. 308. 

15 C.J. P 1098 note 71 [f]. 

Submisslon. without argumsnt 
Rule to Show cause why writ of 
mandamus should not issue would 
not be consldered by supreme court, 
where- case was Improperly submit> 
ted on brlefs without oral argument, 
without written stlpulation or con- 
sent in open court:—Colyer v. Pler- 
son. 171 A 487, 12 N.J.Misc. 225. 

la N,J.—City of Millville v. Board 
of Educatlon of City of Millville 
in-Cumberland County, 134 A 748, 
100 N.J.Eq. 162, affirmed 137 A 
916, 101 N.J.EQ. 303. 

11. N.J.—City of Millville v. Board 
of Educatlon of City of Millville 
in Cumberland County, supra. 

15 C.J, p 1098 note 71 [dj, [ej. 

Power sxdluslve 

(1) Under the' constitution, the 
power of supreme court to issue cer¬ 
tiorari is exclusive.—In re Pruden¬ 
tial Ins. Co. of America, 88 A 970, 
82 N.J.Eq. 835. 

(2) An appeal to the court of er- 
rors and appeals cannot be substl- 
tuted for the certiorari power of 
the supreme court-—^In re Prudential 
Ins. Co. of America, supra. 

(3) Accordingly the certiorari 
power of the supreme court cannot 
be transferred to other courts.— 
Green v. Herltage, 46 A 634, 64 N. 
J.Law 567, reverslng 43 A 698, 63 
K-J-Liaw 455—^McCullough y. Essex 
County Cir, Ct.^ 34 A 1072. 59 N.J.] 


Law 103—Green v. Heritage, 46 A. 
634. 64 N.J.Eq. 567. 

12. N.J.—In re Hudson County. 144 
A 169, 106 N.J.Law 62, denying 
In re Freeholders of Hudson Ooun- 
ty, 143 A 636, 105 N.J.Law 67. 

13- N.J.—In re Prank^s Will, 114 A 
867. 93 N.J.Eq. 405. 

49 C.J. p 1332 note 61. 

8iirrogate’s oxder gxantlxig 
latzatloiL is not appealable to the 
prerogative court-—^Diament v. Lore, 
31 N.J.Law 220—^Moyna v. Pruden¬ 
tial Life Ins. Co., 126 A 99, 96 N. 
J.Eq. 293—In re Grissom, 41 A 676, 
66 N.J.Eq. 373. 

Sazrograt 0 ’s deozee vacatlng pzo- 
bate is appealable to prerogative 
court.—In re Prank's Will, 114 A 
i 857, 93 N.J,Eq, 406., 

I lA N.J.—^Rfiilly V. Newark Second 
I DisL Ct., 42 A 842, 63 N.J.Law 
i 541. 

15 C.J. p 1098 note 72 [dJ, [e]. 

15. N.J.—^Lochanowskl v. McKeone, 
41 A 1117, 61 N.J.Law 288, afflrm- 
Ing 86 A 882, 60 N.J.Law 118— 
Rahway v. Hunt, 65 A 164, 74 N. 
J.Law 116. 

15 C.J. p 1098 note 72 [bj. 

16. Siiziogata’s dsexaa vaeatlng pxo- 
bate is not appealable to orphans' 
court—^In re Fiank's Will, 114 A 
857, 93 NJr.Eq. 405. 

17. N.J,—^Brant v. Froehlich, 8 A 

283, 49 N.J.Law 336—^Dunn v. 

Overseers of Poor, 82 N.J.Law 275 
—^Hildreth v. Overseers of Poor, 
13 N.J.Law 5. | 

15 C.J. p 1098 note 72 Id. \ 

18b N.M.—Thurman v. Grimes, 1 P. | 
2d 972, 36 N.M. 498, | 

19. N.M.—Jordan v. Jordan, 218 P. | 
1035, 29 N.M. 96. | 

The mere injectioii of constitutioii- 
al qusstlons into proceeding, wheth- 
er in lower court or for flrst time | 
in supreme court, does not author- 
Ize review of lower court's Judgment | 
by appeal not authorized by any 
valld statute.—State v. jBSychaner^ 73 ] 


P.2d R05. 41 N.M. 677, followed in 
73 P.2d 809. 41 N.M. 683. 

2Q. N.M.—^Turkett v. Western Col- 
lege, etc., M. E. Church, 145 P. 
138, 19 N.M. 572, restraining en- 
forcement of Judgment 125 P. 1085, 
17 N.M. 276—State v. Chacon, 145 
P. 125, 19 N.M. 466. 

15 C.J. p 1099 notes 74-77. 
Substituting stata as plalntur 

Supreme court in original manda¬ 
mus action by state on the relatlon 
of capitol addition commisslon to 
compel state treasurer to counter- 
sign debentures for constructing 
capitol addition, could, on objection 
to relator*s capacity to sue, treat 
pleadings as amended by substitut- 
ing as plaintilf state on relatlon of 
attorney general.—State ex rei. Cap¬ 
itol Addition Bldg. Commisslon v. 
Connelly, 46 P.2d 1097, 39 N.M. 812. 
100 AL.R. 878- 

ICaudanitui to oompel publioatioiL of 
proposed conotltQtloxial amead,- 
xnent 

N.M,—Hutcheson v. Gonzales, 71 P. 
2d 140, 41 N.M. 474. 

21. N.M.—^Albuquerque Gas &. Elec¬ 
tric Co. V. Curtis, 89 P.2d 615. 43 
N.M. 234. 

16 C.J. p 1099 note 78. 

The tezm "inferior courts’* means 
courts placed under the supervisory 
or appellate control of the supreme 
court, Including the district courts. 
—State V. Medier, 142 P. 376, 19 N. 
M. 252. 

Wbeze no baxu resnlts to defend¬ 
ant by being compeUed to awalt re¬ 
view on final Judgment, supreme 
court will not Invoke extraordinary 
power to review under supervisory 
power.—Albuquerque Gas & Electric 
Co. V. Curtis, 89 P.2d 615, 43 N.M. 
284. 

22 . Xinlstexlal dnttes 

The supreme court is without ju¬ 
risdiction to mandamus a district 
Judge to certify that a recount of 
ballots was made in his presence, 
slnce his status Ixi the performance 
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hibition.23 The original jurisciiction granted to 
the supreme court by thc constitution is by im- 
plication a denial of any other original jurisdic- 
tion.2^ 

Thg district courts, under the constitution, have 
appellate jurisdiction of all cases originating in 
inferior courts in their districts, and supervisory 
control over the samc.^^ They have power to is- 
sue habeas corpus, mandamus, injunction, quo war- 
ranto, certiorari, prohibition, and all other writs, 
remedial or otherwisc, in the excrcise of their ju- 
risdiction.2® 

§ 428. New York 

The county courts have such appellate Jurisdiction 
as ma/ be conferred upon them by law. 

The county courts have such appellate jurisdic¬ 
tion, and such appellate jurisdiction only, as is con¬ 
ferred on them by Where a statute so pro¬ 

vides, the only mode by which the county court 
may review a judgment is by an appeal.-® The 
county court should give the judgfment which shouid 


have been given below;29 and in the exercise of 
its power to modify the judgment of the low- 
er court it may render an entirely different judg- 
ment.30 The county court, on appeal, may allow 
an amendment of the answer.^i 

§ 429 . -Court of Appeals 

The jurisdiction of the court of appeals Is prescrlbed 
by the constitution and by statutes enacted under the 
leglslative power to restrict such jurisdiction. 

The jurisdiction of the court of appeals is pre- 
scribed by the state constitution.^^ The legislature 
may, however, restrict its jurisdiction and the right 
to appeal to it^^ save that the right of appeal can- 
not be made to depend upon the amount involved 
the legislature may not enlarge the right of ap¬ 
peal.®® 

Under the goveming constitutional and statutory 
provisions appeals may be taken to the court of 
appeals in civil *cases:®® (1) As of right from a 
judgment or order entered upon the decision of an 
appellate division of the supreme court which final- 


of such duty is not that of a state 
officer, board, or commission. or of 
an inferior court, to whom the 
court*s writ of mandamus may run. 
-—State y. Helmick, 294 P. 316, 35 
N.M. 2X9. 

aa. Qusstlon aot passsd an. by low- 
ax court 

The supreme court wiU not de- 
termine that the court has not ac- 
quired personal Jurisdiction, in ab- 
sence of a ruling thereon by the 
lower court, but wU! require that 
the question be submitted to that 
court: the supreme cowrt assumes 
that a question pending before an in¬ 
ferior court will be correctly decid- 
ed.—State ex rei. Stanley y. Lujan, 
77 P.2d 178, 42 N.M. 291. 

24. N.M.—Thurman y. Grlmes, 1 P. 1 
2d 972. 35 N.H. 498. 

25w Distxiot oonxt slttbiff as lafezl- 
or court 

The constitutional proyision that 
the district court shail have appel¬ 
late Jurisdiction of all cases origri- 
nating- in inferior courts and tribu- 
nala in their respective districts 
does not provide for an appeal from 
district court sitting: as an inferior 
tribunal to the district court sit- 
tins as such.—State ex rei. Weltmer 
V. Taylor, 79 P.2d 937, 42 N.M. 405. 

28L Certioxazl as aaoillary inrooess 
District courts may issue writ of 
certiorari as ancillary process in ald 
of their Jurisdiction.—Lea County 
State Bank v. McCaskey Regrister Co., 
49 P.2d 577, 39 N.M. 454. 

27. KT,—^Itsenplit* y. Chassln, 204 
K.Y.a 389, 122 Mlsc. 500. 


, Statute ooxistrued 

X.Y.—^Leake v. Hartman. 121 N.Y. 
& 771, 137 App.Div. 451, afflrmed 
96 N.E. 1119, 202 N.Y. 605. 

2 a N.Y.—Smith v. Peatherly, 275 
N.Y.S. 256, 242 App.Div. 886-131- 
lias V. Thomas Pumiture Works, 
212 N.Y.S. 127, 125 Misc. 683. 
Motlou to dlsxniss appeal 

Whether motion was seasonably 
made to set aside verdict and for 
new trial Is to be determined in the 
county court on appeal from order 
denylngr the motion and not by mo¬ 
tion to dismiss the appeal.—Cleary 
V. New York State Bys., 190 N.Y.S. 
300, 198 App.Div. 228, reversed on 
other grounds 191 N.Y.S. 71. 199 
App. Div. 28. 

BxMhitS 

That exhibits were not present in 
retum did not authorize reversal of 
Judgment, where absence of exhibits 
could not be attributed to fault of 
either party.—^New York Cent. R. 
Co. V. Muszalski, 299 N.Y.S. 45, 252 
App.Div. 261, reversing New York 
Cent. R. Co. v. Muczalski, 278 N.Y. 
S. 667, 154 Mlsc. 608. 

29. N.Y,—Levenberg v. Ludlngton, 
274 N.Y.S. 193, 162 Misc. 735. 

30. N.Y.—Grosvenor v, Holland, 288 
N.Y.S. 105,* 158 Misc. 925, reversed 
on other grounds 291 N.Y.S. 202, 
249 App.Div. 672—Cookinham v. 
Hepler, 269 N.Y.a 87, 144 Misc. 
359. 

31. N.Y.—^Harrlson Bros. Co. v. Dx- 
celslor Bag & Mfg. Co., 168 N.Y. 
a 291, 180 App.Diy. 790. 
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I 3a Court of review 

The court of appeals is purely a 
court of review and can consider 
only errors which it is alleged were 
committed by the court below.— 
People V. Dewey, 27 N.E. 1017, S 
Silv.A. 608, affirming 11 N.Y.S. 602— 
Delaney v. Brett, 61 N.Y. 78, afflrm- 
ing 27 N.Y.Super. 712, 1 Abb.Pr.,N.S., 
421. 

Por authoxitles as to the law pzior 
to Deo, 31, 1895^ see 15 C.J. p 1099 
note 87 [aj. 

33L N.Y.—Charles W. Sommer & 
Bros. V. Albert Lorsch & Co., 1712 
N.E. 271, 264 N.Y. 146. 

15 C.J. p 1100 note 95. 

34. N.Y.—Terwilllger v. Browning, 
101 N.E. 463, 207 N.Y. 479. 

35. N.Y.—Charles W. Sommer & 
Bros. V. Albert Lorsch & Co., 172 
N.E. 271. 254 N.Y. 146. 

Pormer § 9 of the oonstitutiou was 
held not to prohiblt the conferment 
of additional Jurisdiction on the 
court of appeals.—^People v. Cullen, 
47 N.B. 894, 163 N.Y. 629. 44 L.R.A. 
420, reversing 40 N.Y.S. 1, 7 App. 
Div. 118, 46 N.Y.S. 1146, 17 App.Div. 
635—15 C.J. p 1100 note 96 [a]. 

.3a Speclal appeal provisions supea^ 
seded 

The general statute as to appeals 
regulates the practice on all appeals 
and supersedes and repeals all spe- 
cial provisions for appeals in par> 
tlcular types of cases.—^Brigham v. 
City of New York, 124 N.E. 209, 227 
N.Y. 575, dismissing appeal 171 N. 
Y.S. 1080, 185 App.DLv. 917. 
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ly determines an action or special proceedingf*7 
wherein is directly involved die construction of 
the constitution of the state or of the United 
States,38 or where one or more of the justices of 
the appellate division dissents from the decision of 
the court,33 or where the judgment or order is one 
of reversal or modification.-*» (2) As of right, 
from an order of the appellate division granting a 
new trial where appellant stipulates that, upon af- 
firmance, judgment absolute shall be rendered 
against him.**^ (3) As of right, from a judgment 

or order of a court of record of original jurisdic- 
tion which finally determines an action or special 
proceeding where the only question involved on the 
appeal is the validity of a statutory provision of the 
state or of the United States under the constitution 
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of the state or of the United States and on any 
such appeal only the constitutional question shall 
be considered and determincd by the court>3 
(4) From a determination of the appellate divi¬ 
sion of the supreme court in any department, other 
than a judgment, or order which finally determines 
an action or special proceeding, where the appel¬ 
late division allows the same and certifies that one 
or more questions of law have arisen which, in 
its opinion, ought to be reviewed by the court of 
appeals, but in such case the appeal shall bring up 
for review only the question or questions so cer- 
tified; and the court of appeals shall certify to 
the appellate division its determination upon such 
question or qu^stions.*^ (5) From a judgment or 
order entered upon the decision of an appellate di- 


37. N.T.—Jensen v. Union Ry. Co. 
of New York City, 182 N.E. 226, 
260 N.Y. 1, dismissing: appeal 256 
N.Y.S. 961, 236 App.Div. 786. 

15 C.J. p 1099 note 91, p 1100 note 
98. 

jFndffment entered after reversal of 
order vacating' in^nost 
Judgment on trial or inquest, en¬ 
tered after appellate division re- 
versed order vacating inquest, was 
not a judgment entered upon the de¬ 
cision of the appellate division. A 
Judgment entered upon the decision 
of the appellate division Is a judg¬ 
ment entered by the clerk to whom 
the order of the appellate division 
and the case and papers upon which 
the appeal was heard are transmit- 
ted, pursuant to such order.—^Jenr 
sen v. Union Ry. Co. of New York 
City, supra. 

Order dlrectlng' payment of rent 
to reoelver, appointed in foreclosure 
suit to which tenant was party, was 
an intermediate one, and hence not 
reviewable without allowance of ap¬ 
peal or certifleation of question. al- 
though a justice of the appellate di¬ 
vision dissented from the affirmance 
of the order.—^Klasko Finance Cor¬ 
poration V. Belleaire Hotel Corpora¬ 
tion, 177 N.B. 289, 267 N.Y. 1, dls- 
missing appeal 249 N.Y.S. 850, 233 
App.Div. 667. 

38. N.Y.—^People ex rei. Asteria 

Light, Heat & Power Co. v. Cantor, 
141 N.B. 901, 236 N.Y. 417, 30 A. 
L.R 1468, modifylng 196 N.Y.S. 
944, 203 App.Div. 893, afflrming 
187 N.Y.S. 467, 114 Misc. 419—Valz 
V. Sheepshead Bay Bungalow Cor¬ 
poration, 168 N.K 124, 249 N.Y. 
122, afflrming 223 N.Y.S. 329, 221 
App.Div. 280, motion denied 161 N. 
E. 188, 247 N.Y. 676, and certiora¬ 
ri.denied 49 S.Ct. 82, 278 U.S. 647, 
73 L.Ed. 560. , 

^^•«i«loa agai&st appellant 
The fact that court of appeals de- 
«'pides constitutional question against 


appellant does not make it less a 
ground for appeal.—Davega City Ra¬ 
dio v. State Labor Relations Board, 
22 N.B.2d 145, 281 N.Y. 13, afflrming 
10 N.Y.S.2d 236. 

39. N.Y.—^Klasko Finance Corpora¬ 
tion V. Belleaire Hotel Corporation, 
177 N.E. 289, 257 N.Y. 1. dismiss- 
ing appeal 249 N.Y.S. 860, 233 App. 
Div. 657. 

40- N.Y.—In re Public Beach, Bor- 
ough of Queens, City of New York, 
7 N.B.2d 703, 273 N.Y. 583, deny- 
ing motion 290 N.Y.S. 686, 248 
App.Div. 902. 

Bstoppti 

Motion to dlsmiss appeal from 
judgment of modlfication on ground 
that Judgment was unanimous af- 
flrmance due to fact that appellanfs 
designation of judgment as unani¬ 
mous affirmance in applications for 
leave to appeal estopped appellants 
from denying judgment was unani¬ 
mous affirmance, that permission to 
appeal had not been obtained, and 
that no constitutional question was 
involved, was denied.—Duncan v. 
McMurtry, 193 N.E. 292, 266 N.Y. 
504, denying motion 270 N.Y.S. 979, 
241 App.Div. 766, and affinned 193 
N.E. 416, 265 N.Y. 623. 

41. N.Y.—In re Schoenewerg’s Bs- 
tate, 14 N.B.2d 777, 277 N.Y. 424, 
reversing In re Schoenewerg, 300 
N.Y.S. 693, 252 App.Div. 746, re¬ 
versing In re Schoenewerg^s Bs- 
tate, 290 N.Y.S. 817, 160 Misc. 819, 
motion and stay granted 1 N.Y.S. 
2d 663, 253 App.Div. 715—^Roberts 
v. Baumgarten, 27 N.E. 470, 126 
N.Y. 336, 27 Abb.N.Cas. 12, affirm- 
ing 68 N.Y.Super. 407, 11 N.Y.R 
699. 

STizzogate’s deczes 
A stipulation for judgment abso¬ 
lute would be inappropriate in case 
of an order which reversed a sur- 
rogateNs decree in a special proceed¬ 
ing and directed a new hearlng. 
Consequently, an appeal by leave of 
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the appellate division granted pursu¬ 
ant to Civ.Pract.Act S BS8 subd 4 
will not be dismissed for lack of 
stipulation for judgment absolute.— 
In re Schoenewerg*s Estate, 14 N.E. 
2d 777, 277 N.Y. 424, reversing In 
re Schoenewerg, 300 N.Y.S, 593, 252 
App.Div. 745, reversing In re Schoen- 
ewerg»s Estate, 290 N.Y.S. 817, 160 
Misc. 819, motion and stay granted 
1 N.Y.S.2d 653, 253 App.Div. 715. 

42L N.Y.—Coler v. Com Exchange 
Bank, 164 N.E. 882, 250 N.Y. 136, 
65 A.L.R. 879. afflrming 230 N.Y.S. 
86, 132 Misc. 449, and afflrmed 
Com Bxchange Bank v. Coler, 60 

S. Ct. 94, 280 U.S. 218. 74 L.Bd. 378. 
Appeal must preaeat, directly and 

primarily, an issue determinable 
only by a construction of the consti¬ 
tution.—People ex rei. Ryan v. 
Lynch, 186 N.B. 28. 262 N.Y. 1, dis- 
missing appeal 250 N.Y.S. 987, 233 
App.Div. 884, motion denied 185 N.E. 
728, 261 N.Y. 537. 

That constitutional question was 
presented helow is not concluslve of 
right of review in court of appeals. 
—^People ex reL Ryan v. Lynci su- 
pra. 

43. N.Y,—Honeyman v. Clark, 17 N. 
B.2d 131, 278 N.Y- 467, affirmed 
Honeyman v. Jacobs, 69 S.Ct. 702, 
306 U.S. 539, 83 L.Ed. 972—Adamec 
V. Post, 7 N.B.2d 120, 273 N.Y. 
250, 109 A.L.R. 1110—Carow v. 
Board of Education of City of 
New York, 6 N.B.2d 47, 272 N.Y. 
341. ^ 

44- N.Y.—In re Schoenewerg^s Bs- 
tate, 14 N.E.2d 777. 277 N.Y, 424. 
reversing In re Schoenewerg, 300 
N.Y.S. 693. 252 App.Div. 745, re¬ 
versing In re Schoenewerg's Bs- 
tate, 290 N.Y.S. 817, 160 Misc. 819, 
motion and stay granted 1 N.Y.S. 
2d 663. 253 App.Div. 715—Neglia 
V. Zlmmerman, 142 N.B. 442, 237 
N.Y. 131, motion denied 143 N.E. 
760, 237 N.Y. 604—Greenberg v. 
Jerome H. Remick & Co., 182 N. 

T. S. 229, 192 App.Div. »66. 
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Vision of the supreme court which finally deter¬ 
mines an action or spccial proceeding, but which 
is not appealable under (1) supra, whcre the ap¬ 
pellate di Vision shall certi fy that in its opinion 
a question of law is involved w-hich ought to be re- 
vicwcd by the court of appcais, or where, in case 
of the rcfusal so to certify, an appeal is allowed 
by the court of appeals; such an appeal shall be 
allowed when required in the interest of substantial 
justice>5 (6) Where final judgment is rendered 
in the court below, after the affirmance, reversal, 
or modification of an intcrlocutory judgment, upon 
an appeal to the appellate division of the supreme 


court,or after the refusal by the appellate divi¬ 
sion, of a new trial, either upon an application, made 
in the first instance at a term thereof, or upon an 
appeal from an ordcr of the special term, or of the 
judge before whom the issues, or questions of fact, 
were tried by a jury,47 the party aggrieved may ap¬ 
peal directly from the final judgment to the court 
of appeals, notwithstanding it was rendered at a 
special term or at a trial term or pursuant to the 
directions contained in a referee’s report; but 
such an appeal brings up for review ordy the de- 
termination of the appellate division of the su¬ 
preme court.^8 


IS C.J. p 1099 note 94. 

Certlfted questions generally see Ap-‘ 
peal and Error S 390 a. 

Biglxt to temlAata attoziiey-cliant 
ooAtxaot 

The question whether a Client can 
arbitrarily terminate contract of em- 
ployment of an attomey for a fixed 
period. not with reference to any 
pculicular litisation, is of such Gen¬ 
eral interest that plaintiff attomey, 
demurrer to whose complalnt set- 
ting* up such question has been sus- 
tained, will be permltted on motion 
to appeal to the court of appeals. 
the question belng certifled.—Green- 
beriT v. Jerome H. Hemick & Co., 182 
N.Y.a 229. 192 App,Div. 9»«. 

4& N.T.—People v. Bkerold, 105 N. 
EL «70, 211 N.T. 3S6. LlR,A. 1916D 
223. Ann.Cas.l915C 552. 

15 CJ. p 1100 notes 13-17. 

Appeal disxnissad 

Where grounds for appeal as of 
risht dld not exlst, and no i>ermi8- 
sion had been granted to appeal 
from unanimous affirmanoe to court 
of appeal, appeal may be dismissed. 
—Squier v. Houshton, 198 N.B* 200, 
265 N.T. 501, disxnlssincr appeal 271 
N.T.a 951, 241 App.Dlv. 809, certi¬ 
orari denied 55 S.Ct» 50«, 294 U.S. 
711, 79 L-Ed. 1245. 

Sisse for app l icat i on to ap¬ 

pellate division for leave to appeal 
on certifled questions runs from date 
of Service oa opposite party ef ap¬ 
pellate division order with notice of 
entry thereof.—Kessler v. Fligel, 192 
N.E. 415, 265 N.Y. 289, reversing 191 
K.E. 264 N.Y. 689, granting mo¬ 
tion 269 N.Y.S. 664, 240 App.Dlv. 232, 
Aiflrmed 195 N.E. 176, 266 N.T. 608. 

IPennissiott will be refused 

<1) Where appeal is sought on a 
question not presented to the appel¬ 
late division, as it is for the court 
of appeals to determina whether It 
ahould considar such a question.— 
Oroonatad v. Robins Dry Dock & Re- 
palr Co., 19« N.Y.S. 413, 203 App. 
Dlv. 33, denying reargument Groon- 
atad V. Robbins Dry Dock Sc Repair 
Co., 194 N.Y.a «75, 291 App,DiT. 581, 


and reversed on other grounds 139 
N.E. 777, 236 N.Y. 52. 

(2) Where appellate division, on 
unanimously affirming judgment of 
the supreme court on verdict of jury, 
considers evidence amply sufficient 
to suatain verdict.—Luckhardt v. 
City of New Yorl?, 185 N.Y.S. 95. 194 
App.Div. 953. 

Deoislons under r^ealod statute 
N.Y.—Plickinger v. Glass, 118 N.E. 
792, 222 N.T. 404, reverslng 166 
N.Y.S. 1122, 171 App.Div. 974. 

15 C.J. p 1101 note 26, p 1102 note 
32. 

43. N.T,—Hili V. Gross, 237 N.Y.S. 
501, 227 At>P.Div. 821, denying ap¬ 
peal 236 N.T.a 593, 226 App.Div. 
C21, afflrming 283 N.Y.S. 76, 183 
Miae. 470, and afflrmed 171 N.E. 
785, 263 N.T. 567—Relfe v. Os- 
mers, 283 N.Y.S. 171, 225 App.Div. 
895. 

Cboloe of ramedies 
The aggrieved party has a choice 
of remedies. *'He might appeal dl- 
rectly to this court in which event 
the only subject of review would be 
the interlocutory order. . . . He 

might appeal again to the appellate 
division, in which event the only 
subject of review would be the pro- 
ceedhigs subsequent to the interloc¬ 
utory order. . . . If those pro- 

ceedlngs were confirmed, an appeal 
to thIs court with notice of inten- 
tion to review the earlier proceed- 
Ings would bring the entire record 
here.”—Redman v. Verplex Art Co., j 
143 N.B. 660, 237 N.Y. 475, revers- 
ing 199 N.Y.S. 945, 206 App,Dlv. 703. 

Aeave must be obtained, from the 
api>ellate division or the court of 
appeals if the afflrmance was unani- 
mous.—Sultzbach v. Sultzbach, 144 
N.E. 638, 238 N.T. 358. 

When a flnal jndgmant is entered 
by the appellate division on an ap- 
X>eal from an interlocutory order, 
the sole remedy is by appeal to the 
court of aj;>peal8.—^Redman v. Ver- 
plex Alt Co., ,148 N.E. 660, 287 N.T. 
^75, reversing 199 N.Y.S. 945, 206 
APP-Div. 703. , . 


Prior to the amendment of the 
statute, this procedure was avallable 
only if the appellate division af- 
firmed. In other cases it was neces- 
sary for appellant to appeal flrst to 
the appellate division, and from ita 
judgment to the court of appeals.— 
Bowne v. Coit, 123 N.B. 741, 226 N. 
T. 768, dismlsslng appeal 157 N.Y.S. 
417, 171 App.Dlv. 409, and reargu- 
ment denied 125 N.B. 913, 227 N.Y. 
585—Noble v. Kendall, 122 N.E. 223, 
225 N.T. 613, dlsmisslng appeal ITO 
N.Y.S. 231. 182 App.Div. 801, and mo¬ 
tion denied 123 N.E. 881, 226 N.Y. 
559—Stemmler v. Alsdorf, 121 N.B. 
270, 224 N.Y. 426, affirmlng 167 N.T. 

S. 1146, 172 App.Div. 908—Rose v. 
Bristol, 117 N.B. 1067, 222 N.T. 11, 
granting dlsmissal of appeal 161 N. 

T. S. 1148, 175 App.DIv. 934, afflrm¬ 
ing 160 N.Y.S. 336, 174 App.Div. 16 
—^15 C.J. p 1101 note 26. 

47. N.T.—Jensen v. Union Ry. Co. 
of New York City, 182 N.E. 226, 260 
N.Y. 1, dismissing appeal 256 N.Y. 
S. 951, 235 App.Dlv. 786. 

Trial of faot issue 

Appeal cannot be taken directly to 
court of appeals from supreme court 
judgment, rendered after trial of 
fact issue, unless appellate division 
refuses new trial.—Jensen v. Union 
Ry. Co. of New York City, supra. 

Reversal of order granting new trial 

An appeal lies directly to the 
court of appeals from a judgment en¬ 
tered upon a verdict after the ap¬ 
pellate division reverses an order 
granting a new trial and relnstates 
the verdict.—Logan v. Guggenheim, 
128 N.E. 903, 230 N.T. 19, reverslng 
172 N.Y.S. 904, 186 App.Div. 931— 
Garrison v. Sun Prlntlng & Publish- 
; ing Ass'n, 119 N.B. 81, 222 N.Y. 691. 
dismissing appeal 150 N.Y.S. 284, 

' 164 App.Div. 787—16 C.J. p 1101 note 
26 £b]. 

4& N.T.—^Kade v. Sanitary Plre- 
proofing & Contractlng Co., 176 N. 
B. 428, 266 N.T. 371, denying dis- 
missal of appeal 236 N.Y.S. 78, 
227 App.Div. 622, adhered to 23« 
N.T.a 868, 228 App.Div. 646. ap- 
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The jurisdiction of the court of appeals is sub- 
ject to the limitations that: (1) No appcal shall be 
taken to such court from a final judgment or or- 
der of the appellate division in any civil case or 
proceeding originally commenced in any court other 
than the supreme court, a county court, a sur- 
rogate's court, or a court of claims unless the ap¬ 
pellate division allows the appeal and certifies that 
in its opinion a question of law is involved which 
ought to be reviewed by the court of appeals.^^ 
(2) The jurisdiction 6f the court is limited to the 
review of questions of law,60 except that the court 
may review facts found by the appellate division, 
where the appellate division, on reversing or modi- 
fying a final judgment in an action or a final order 
in a special proceeding, makes new findings of fact 


and rcnders final judgment or a final order there- 
on.6i 

§ 430. - Supreme Court and Appellate Di¬ 

vision Thereof 

The appellate division, appellate term» and special 
term of the supreme court have such Jurisdiction as is 
vested In them by the constltutlonal and statutory pro¬ 
visi ons of the state. 

Under Const. Art VI § 2 the scveral appellate 
divisions of the supreme court are vested with the 
jurisdiction resting in certain courts from and after 
the last day of December, 1895, and with such ad- 
ditional jurisdiction as may be conferred by the 
legislature.6" The appellate division is not a 
separate court, but a branch of the supreme court; 
in effect it is the supreme court sitting in banc.®® 


peal dismissed 177 N.R 421, 257 
N.T. 203. 

15 C.J. P 1101 note 26. 

. OroTind for entry of Judgment 

Where the appellate division re- 
versed an Interlocutory judgment. 
and directed that an additional par^ 
ty be joined and a new trial had; 
and Judgment was entered against 
plaintiff on his failure to join the 
additional party. plalntiff could ap¬ 
peal directly to the court of appeals, 
but such review would be limited to 
the auestion of joining an additional 
party.—Kade v. -Sanitary Pireproof- 
ing & Contracting Co., 176 N.E. 428, 
266 N.Y. 371. denylng dlsmissal of 
appeal 236 N.T.S. 78, 227 App.Div. 
622, adhered to 238 N.Y.S. 858. 228 
App.Div. 646, appeal dismissed 177 
N.E. 421. 267 N.Y. 203. 

49. N.Y.—SIdwell v. Greig, 61 N.E. 
267, 167 N.Y. 80, dismissing ap¬ 
peal 63 N.Y.S. 1115, 32 App.Div. 
212 . 

15 C.J. p 1101 notes 19-22. 

50w N.Y.—People v. Barker, 46 N.B. 
876, 162 N.Y. 417, reversing 39 N. 
Y.S. 682, 6 App.Div. 366. 

15 C.J. p 1099 note 89. 

BslTistating trial conrt’s Jndgmsnt 
Where the appellate division re¬ 
verses the triaJ court on both the 
law and the facts, the court of ap¬ 
peals, in reversing the appellate di¬ 
vision on the law, cannot reinstate 
the trial court's Judgment, but a 
new trial must be directed on the 
facts.—^Marks v. Cowdin, 123 N.B. 
139, 226 N.Y. 138, reversing 162 N.Y. 
S. 667, 176 App.Div. 700—Queeney v. 
Wllli, 122 N.B. 198, 226 N.Y. 374, 
reversing 167 N.Y.S. 642, 171 App. 
Div. 588—Maguire v. Barrett, 119 N. 
E. 79, 223 N.Y. 49, reversing 164 N. 
y.S. 468, 168 App.Div. 836—Gressing 
v. Musical Instrument Sales Co., 118 
N.B. 627, 222 N.Y. 216, reversing 164 
N.Y.S. 420, 169 App.Div. 88—Con¬ 
stantino V. W^atson Contracting Co., 


114 N.E. 802, 219 N.Y. 443, reversing 
148 N.Y.S. 1110, 163 App.Div. 939— 
Meisle v. New York Cent. & H. B. 
R. Co., 114 N.E. 347. 219 N.Y. 317, 
Ann.Cas.l918E 1081, reversing 153 N. 
Y.S. 1128, 168 App.Dlv. 939. 

51. N.Y.—^FaJrview-Chase Corpora¬ 
tion v. Scharf. 233 N.Y.S. 329, 226 
App.Div. 662, denying 232 N.Y.S. 
630, 225 App.Div. 232, dismlssal of 
appeals denied 168 N.E. 419, 251 
N.Y. 541, motion denied 171 N.E. 
768, 253 N.Y. 529, and aihrmed 
171 N.B. 904, 254 N.Y. 551, reargu- 
ment denied 173 N.E. 868, 254 N.Y. 
564. 

Verdiet snppoxted by evidence 
Under the former constitutional 
provision, the court of appeals could 
not review a unanimous decislon of 
the appellate division that there was 
evidence supporting or tending to 
sustain a flnding of fact or a verdict 
not directed by the court.—^Fox v. 
Procter, 112 N.E. 470, 217 N.Y. 711, 
affirmlng 146 N.Y.S. 709, 160 App. 
Div. 712—15 C.J. p 1099 note 90. 

5g. N.Y.—^In re Association of Bar 
of City of New York, 227 N.Y.S. 
1, 222 App.Div. 580. 

15 C.J. p 1102 notes 34-40, p 1103 
note 45. 

Oertioxaxi 

Under the former statute the ap¬ 
pellate division could issue writs of 
certiorari and hear and detemiine the 
same.—^People v. Liazansky, 102 N.E. 
666. 208 N.Y. 436—16 CJ. p 1104 
note 67. 

Prohlbition against prooeeding in 
adjoining jnfllclal depaartmeiit may 
issue only if the appellate division 
of that department is not in session. 
—^People ex reL Whitman v. Wood- 
ward, 134 N.Y.S. 910, 150 App.Div. 
180, 3 N.Y.Clv.Proc.,N.S., 301. 

Bsvlew of dotexmination of pabUo 
oAoar ox boaxd | 

(1) "Where review of determinatlon 
of Public officer or board is sought in i 
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I pursuance of Clv.Pract.Act S 1283 et 
I seq, partially upon the suihciency of 
the evidence taken to sustain the de- 
! termlnation, and partially upon ques¬ 
tions of law arising independently of 
the sufflciency of the evidence, the 
entlre proceeding to review shouid 
be transferred to the appellate divi¬ 
sion thus at one time ali of the 
questions raised may be determined. 
—Galusha v. Picard, 1 N.Y.S.2d 222, 
165 Misc. 530. 

(2) Under the former provision of 
the statute, Civ.Pract.Act S 1318, it 
was held that the appellate division 
was wlthout authority to grant orig- 
inal mandamus order directed to 
state board of parole.—Carey v. 
Moore, 279 N.Y.S. 168. 244 App.Div. 
763. 

Transfer of oanse 

Where Justices qualified to hear 
appeal to appellate division of one 
Judicial department are equally dt- 
vided in opinion, court must, as pro- 
vided by statute, direct transfer of 
appeal to appellate division of anoth- 
er department for hearing and de- 
termination.—^Hurley v. Wyckofl, 11 
N.Y.S.2d 878, transferred, see 13 N.Y. 
S.2d 891. 

63- N.Y,—^In re Association of Bar 

of City of New York, 227 N.Y.S. 1, 

222 App.Div. 680. 

Books and papem illegaUy datained 

The court has Inherent power to 
order the return of books or papers 
illegally detained by a public offLcer 
charged with the administration of 
the crtminal law axxd this x>ower caa 
be exercised as against a supreme 
court Justice acting as a magistrate. 
—^In re Both, 192 N.Y.S. 622, 206 App, 
Div. 423, 39 N.Y.Cr. 446. 

Oxiglnal JnxisdiotLon. 

"While as a matter of administra¬ 
tive convenlence the appellate divi¬ 
sion wiU ordinarlly decline to take 
original Jurisdiction, it has fuU pow¬ 
er to do BOy and may do so whenever 
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No jiistice of the appellate division can excrcise in 
his department any of the powers of a justice of 
the supreme court f)thtT than thosc of a justice out 
of court and those pertaining to the appellate divi¬ 
sion or to the hearing and decisions of motions sub- 
mitted by coiiscnt of counsel.5-* 

An appeal may be taken to the appellate division 
of the supreme court from a final judgpnent ren- 
dered in the supreme court upon a trial by a refe- 
ree, or by the court without a jury, or upon the ver- 
dict of a jury, upon questions of law, or upon the 
facts, or upon both.55 In some counties the appel¬ 
late division of the supreme court has jurisdiction 
of appeais from the lower courts.^® The appel¬ 
late division, in the excrcise of its appellate ju¬ 
risdiction, may do that which the trial court should 
have done in the first instance,^^ and, at least in 
cases triable by the court without a jury, the ap¬ 
pellate division may make new findings of fact.58 
The appellate division has the power to reverse, or 
afhrm, wholly or partly, or to modify the order 
appealed from.59 It has plenary power to review 
the acts of the speciai or trial terms of the su¬ 


preme court in matters of discretion,®® but it can 
review the discretionary power of the surrogate’s 
court only so far as authorized by statute.®^ 

Appellate and speciai terms. The appellate term 
of the supreme court, which under the constitution 
the appellate divisions in the first and second de- 
partments have power to establish, has jurisdiction 
of appeais from judgments or orders of the city 
and municipal courts of the city of New York.®2 
An appellate term may allow an appeal from its 
judgment to the appellate division,®® but has no 
power to certify any question to the appellate di- 
vision®^ or to limit its powers when an appeal is 
allowed.®® Where judgment is entered by the 
municipal or city court, pursuant to a determina- 
tion by the appellate term, the aggrieved party must 
obtain lea ve in order to appeal from the judgment 
directly to the appellate division.®® The speciai 
term of the supreme court has such appellate ju¬ 
risdiction as is conferred on it by law.®^ In some 
counties it has jurisdiction of appeais from the 
lower courts.®® 


it BCes fit.—^In re Association of Bar 
of City of New Tork, 227 N.Y.S. 1, 
222 App.Div. 580—Mitchel v. Crop- 
sey, 164 N.Y.S. 336, 177 App.Div. 663 
—15 C.J. p 1103 note 45 ta]. 

FolUleal activities of lawyers 

Appellate division assumes no au- 
thority as to any general investiga- 
tion of leglslative acts or action of 
political conventions, and its powers 
are not adapted to inquiring into 
political activities of elther lawyers 
or laymen.—^Application of City Club 
of New York. 253 N.Y.S. 100, 233 
App.Div. 351. 

TTader foxmar provision. of Civ. 
FxaotJLct 5 1317, supreme court 

could mandamus county court in 
criminal matter In which both courts 
had, for trial and sentence, concur¬ 
rent Jurisdiction.—^People ex reL 
Woodin V. Ottaway, 220 N.Y.S. 671, 
123 Misc. 120, afflrmed 224 N.Y.S. 
887, 222 App.Div. 711v alfirmed 161 N. 
E. 157, 247 N.Y. 493, reargument de- 
nied 162 N.B. 511, 248 N.Y. 527. 

54. N.Y.—Uttal v. Uttal, 125 N.Y.S. 
2, 140 App.Div. 225. 

16 C.J. p 1103 note 41. 

55. N.Y.—^Ritacco v. City of New 
Rochelle, 168 N.Y.S. 190, 180 App. 
Div. 659. 

16 aJ. P 1103 notes 42-44. 

RimiarTrs of eoasuul 
The api^ellate division may look te 
the facts, as well as to the excei>- 
tions tataen, and award new trial for 
preJudleUU remarks of counseL— 
Rltaooo V. City of New Rochelle, su¬ 
pra. 


‘ sa N.Y.—^McTurck v. Poussadier, 64 
N.Y.S. 062, 61 App.Div. 218. 

15 C.J. p 1103 note 59. 

57. N.Y.—Terry & Gibson v. Bank 
of New York & Trust Co„ 273 N.Y. 
S. 33, 242 App.Div. 699. 

15 C.J. P 1102 note 40 [cj. 

58. N.Y.—York Mortgage Corpora¬ 
tion v. Clotar Const. Corp., 172 N. 
E. 265, 254 N.Y. 128. 

16 C.J. p 1103 note 43. 

on new findings 

(1) The appellate division cannot 
upon new findings contrary to those 
made upon trial affirm the judgment 
of the speciai term but must di- 
rect a new trial.—^Parrell v. Parrell, 
98 N.E. 867, 205 N.Y. 450. 

(2) On the other hand, it has also 
been held that the appellate division 
is not required to grant a new trial 
in an action trled before the court, 
where the judgment is right on the 
materia! facts as it finds them.—^Lev- 
ering & Garrigues Co. v. Century 
Holding Co., 150 N.Y.S. 649, 165 App. 
Div. 174. 

Sabstitntion for sazrogate’s findings 
The appellate division, in exercis- 
Ing its origlnal jurisdiction, may sub¬ 
stitute its findings of fact for the 
8urrogate*s.—In re Spondre, 162 N. 
Y.S. 943, 98 Misc. 524. 

59. N.Y.—White v. Richmond Light 
& R. Co., 206 N.Y.S, 872, 211 App. 
Div. 861. 

0Ou N.Y,—Muldoon v. Day, ISO N.Y. 
S. 513, 146 App.Div. 873, afflrmed 
101 N.B. 1104, 208 N.Y. 516. 

15 C.J. p 1104 note 65. 
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«1. N.T.—Matter of Pye, 48 N.Y.S. 

865, 23 App.Div. 206. 

15 *C.J. p 1104 note 66. 

52. N.Y.—^Both V. Metropolitan Life 
Ins. Co., 3 N.Y.S.2d 403, 254 App. 
Div. 683— K&tz v. Waneta Realty 
Co., 181 N.Y.S. 770, 191 App.Div. 
509. 

15 C.J. p 1103 note 60. 

Granting of leave to appeal by 
court below does not give to appel¬ 
late term jurisdiction where the or¬ 
der is not appealable.—^Reeck v. 
Royfe, 211 N.Y.S. 687, 126 Misc. 825. 

03. N.Y.—0'Rourke v. Peist, 69 N.Y. 

S. 167, 42 App.Div. 136. 

15 C.J. p 1104 note 62. 

64. N.Y.—0’Rourke v. Peist, supra. 

65. N.Y.—0’Rourke v. Peist, supra. 

oa N.Y.—Cuyler Realty Co. v. Teneo, 
Co., 188 N.Y.S. 340, 196 App.Div. 
440, reversing 184 N.Y.S. 791, and 
leave to appeal granted and rear- 
grument denied 188 N.Y.S. 917, 197 
App.Div. 934, and afflrmed 135 N. 
E. 164, 233 N.Y. 647. 

€7. N.Y.—Radomska v, Prudential 

Ins. Co. of America, 2^8 N.Y.S. 289, 
240 App.Div. 1010. 

68. N.Y.—0’Neil V. Mansfleld, 95 N- 
y.S. 1009, 47 Misc. 616. 

15 C.J. p 1103 note 61. 

Ssversal on fkcts 

Speciai term, in reversing on the 
facts money judgment on jury ver- 
dict, should have granted new trial. 
—^Boehm v. Buftalo Sav. Bank, 221 
N.T.S. 609, 220 App.Div. 614, 
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§ 431. North Carolina 

Particular rules and decisions relating to the 
North Carolina supreme and superior courts will bc 
discussed in the sections immediately following. 

§ 432. - Supreme Court 

The supreme court has Jurlsdictlon of appeais from 
the superior court and has original Jurisdiction to render 
advisory opinions on questione of law involved in claims 
against the state. 

The constitution gives the supreme court juris¬ 
diction to review on appeal any decision of the 
courts below upon any matter of law or legal in- 
ference, and to decide facts and issues of fact 
in equitable matters,®® and power to issue any 
remedial writs necessary to give it a general super- 
vision and control over the proceedings of the in¬ 
ferior courts.*^® It is purely an appellate court"^^ 
and it has no original jurisdiction except as to 
claims against the state/2 where its decision is pure¬ 
ly recommendatory.73 No process in the nature of 
execution can issue thereon,74 the decision must 
be reported to the next session of the general as- 
sembly for its action.75 


§ 433. - Superior Courts 

The superior courts have Jurisdiction of appeais 
from the lower courts. 

Superior courts havc appellate jurisdiction of all 
issues of law or of fact, determined by a clerk of 
the superior court or a justice of the peace, and 
of ali appeais from inferior courts for errors as- 
signed in matters of law.'!’® Under the constitu¬ 
tion, appeais from inferior courts must be heard by 
the superior before they can be considered by the 
supreme court. 

§ 434. North Dakota 

Decisions dealing with the supreme court and 
the district court are discussed infra §§ 435, 436. 

§ 435. -Supreme Court 

The provisions of the constitution have been con- 
strued to vest In the supreme court: (1) Appellate ju- 
rfsdiction; (2) general superintending control over in¬ 
ferior courts; (3) power to issue the writs specifled, not 
only In the furtherance of other Jurisdiction but also In 
the exercise of original Jurisdiction; and (4) authorfty 
to Issue such other original and remedial writs as may 
be necessary to the proper exercise of the Jurisdiction 
vested in the court. 


69. K.C.—^Lacy v. State, 141 S.B. 
886, 195 N.C. 284. 

16 C.J. P 1104 note 68. 

Appeal only from superior oonrt 
Ap appeal to the supreme court 
wlll lie only from the superior court. 
—State V. Wilmington & W. R, Co., 
29 S.E. 834, 122 N.C. 877. 

16 C.J. p 1104 note 68 [b]. 

Histake of court olerk 
An appeal may be taken to the 
supreme court from an order of the 
superior court on a motion to vacate 
a judgment entered by the clerk he- 
cause of the clerk's mistake, Inad- 
vertence, or neglect.—Caldwell v, 
Caldwell, 128 S.E. 329, 189 N.C. 805. 

70. N.a—Lacy v. State, 141 S.E. 886, 
195 N.C. 284. 

15 C.J. p 1104 note 69. 

71. N.C.—Seaboard Air-Line Ry. Co. 
V. Norton, 96 S.E. 954, 176 N.C. 
116. 

Supersedeas 

The supreme court has no power 
to grant a supersedeas pending a 
petltlon to the United States supreme 
court for certiorari.—Seaboard Air- 
Line Ry. Co. V. Horton, 96 S.E. 954, 
176 N.C. 116. 

Beopeulng oanse 

(1) After a decision on an appeal 
has been rendered and certified, the 
court has no power to reopen its de- 
cree and modify it to conform to a 
settlement reached by the parties.— 
Town of Newton v. State Highway 
Commlssion, 139 S.E. 613, 194 N.C. 


303, dlsmissing petltlon 138 S.R 601, 

194 N.C. 159. 

(2) Parties cannot. by a motion to 
rehear the Judgment, call upon the 
supreme court to specillcally perform 
a contract of compromise, so as to 
try the facts of such agreement be- 
tween the i>arties.—Neal v. Cowles, 
71 N.C. 266. 

72. N.C.—Lacy v. State, 141 S.K 
886, 195 N.C. 284. 

16 C.J. p 1104 note 70. 

Ezistence of other remedy 
Where claimant, by reason of the 
censent of the state, could or can 
brlng an ordinary actlon on his 
claim, the court wlll not afford juris¬ 
diction,—^Rotan V. State, 141 S.E, 733, 

195 N.C. 291. 

Questioos of fact 

(1) Court will consider only such 
claims as present serious questions 
of law and will not consider claims 
presenting only Issues of fact.—Vln- 
son V. 0’Berry, 183 S.B. 424, 209 N. 
C. 289—Cohoon v. State, 160 S.B. 183, 
201 N.C. 312—^Warren v. State, 153 S. 
B. 864, 199 N.a 211—^Lacy v. State, 
141 S.E. 886, 195 N.C. 284—Calklns 
Dredging Co. v. State, 131 S.B. 665, 
191 N.a 243. 

(2) Supreme court will dismlss 
proceeding to enforce claim against 
state, where no law questlon is In¬ 
volved and will not transfer It to 
superior court for triaJL—^Lacy v. 
State, supra. 

(3) Where questions of both law 
and fact are involved, the court may 
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adopt such procedure as it deems 
best for the determinatlon of the 
questions of Ihct, and it cannot be 
controlled in this matter by statutes. 
—^Lacy V. State, supra. 

(4) Where questions of both law 
and fact are involved the court may 
order the Issues of fact to be tried 
by the superior court.—Cohoon v. 
State, 160 S.E. 183, 201 N.C. 312. 

73. N.C.— Bledsoe v. State, 64 N.a 
392. 

16 C.J. p 1104 note 71. 

74. N.G.—Rotan v. State, 141 S.B. 
733, 195 N.C. 291. 

15 aj. p 1104 note 72. 

75. N.a —^Rotan v. State, supra. 

15 C.J. p 1104 note 73. 

76. N.C.—Cook V. Balley, 130 S.E. 
498, 190 N.C. 599. 

15 C.J. p 1104 note 74. 

Jadge sittliig’ ontside of district 
cannot hear appeal from ruling of 
clerk of superior court denying a mo¬ 
tion to incroase the amount of an 
undertaking for an attachment— 
Byrd v. Nivens, 127 SJS. 673, 189 N. 
C. 621. 

77. N.C.—Rhyne v. Lipseombe, 29 S. 
B. 57„ 122 N.C. 650. 

Statnte providiniT for appeais dl- 
reotly to the sopreiae court from 
inferior courts is Invalid and. if the 
statute fails to provide for an ap¬ 
peal to the superioj court, that court 
may issue certiorari to review or- 
ders or judgments whlch are appeal- 
able.—Rhyne v. Lipseombe. supra. 



§ 435 


COURTS 


21 C.J.S, 


The North Dakota supreme cnurt is }>:iven by thc 
constitution, cxccpt as oihvrwisc pnjvided, appel¬ 
late jurisdiction onI>% which is coextensive with 
thc state,"® and a gencral superintending control 
over all inferior courts under such regulations and 
limitations as may be prescribed by law."® It is 
also given power to issue writs®® of habeas 
corpus,® 1 mandamus,®- quo warranto,®® certiorari,®^ 
injunction,®® and such other original and remedial 
writs as may be necessary to the proper exer- 
cise of its jurisdiction.®® These provisions have 
been construed to vest in the court: (1) Appellate 
jurisdiction. (2) General superintending control 
over inferior courts. (3) Power to issue the writs 
specified, not only in the furtherance of other 
jurisdiction, but also in thc exercise of original 
jurisdiction. (4) Authority to issue such other 
original and remedial writs as may be necessary to 


the proper exercise of thc jurisdiction vested in the 
court®7 The court possesses such jurisdiction, and 
only such, as is either expressly or by necessary 
implication granted to it by these provisions in the 
constitution.®® 

The writs named in the constitution are to be 
used by the supreme court to take original cogni- 
zance of a case as well as to aid and effectuate its 
other jurisdiction.®® The court’s jurisdiction to 
issue original writs, except those writs necessary 
to the proper exercise of appellate jurisdiction and 
to aid the court in its supervisory control over in¬ 
ferior courts, extends only to prerogative writs;®® 
and such writs will issue only in cases publici juris 
wherein are directly involved the sovereignty of the 
state, its franchises or prerogatives, or the liber- 
ties of the citizens,®^ and then only when the cir- 


7B, N.D.—Christlanson v. Farmers* 
Warehouse Ass’n. S7 X.W. 300, S 
N.D. 438, 32 L-RA. 730. 

15 C.J. p 1104 notes 76. 77. 

Appeal Arom conuty conrt directly 

to the supreme court does not Ue 
frozn judffment entered "by county 
court in probate matter.—In re 
Ru8Ch*a Estate, 241 N.W. 789, 62 N. 
D. 138. 

N.D.—State ex rei. Jacobson v. 
Bistrict Court of Ward County, 
Fifth Judiclal Dist, 277 X.W. 843, 
. 68 IC.D. 211—State v. DlstHct Court 
of Third Judicia! District in and 
for Ransom County, 194 N.W. 745, 
49 N.D. 1127. 

16 C.J. p 1104 note 79. 

Oonrse of litiaaitlox& 

Under this power the supreme 
court ms.y. in a proper case, so cou- 
trol the course of litigation in the 
district courts, as to prevent injus- 
tiee in cases where there is no ap¬ 
peal, or the remedy by appeal is in- 
adequate.—State v. District Court of 
Sttttsman County, 186 N.W. 381. 49 
N.D. 27. 

l^efflalataze ean. xeqnlx* supreme 
court in the exercise of its super¬ 
visory jurisdiction to desi^mate a dis¬ 
trict judge to hear and determine an 
action for the liQUidation of a state 
bank.—State v. First State Bank of 
Jnd, 202 N.W. 391, 62 N.D. 231. 
l^nrpos» of gmnt 

"The power of genera! superintend¬ 
ing control over a!! inferior courts 
was granted to insure the harmonf- 
ous working of the judicia! system of 
the state to meet emergencies, and 
enables and reouires the Supreme 
Court in a proper case to control the 
course of judicia! proceedlngs and lit¬ 
igation 80 as to prevent injustice in 
cases where there Is no adequate 
remedy by appeal or otherwlse."— 
State ex reL Jacobaon v. District 


Court of Ward County, Plfth Ju- 
diclal Dist, 277 N.W. 843, 844, 68 N. 
D. 211. 

80. N.D.—State ex rei. Jacobson v. 
District Court of Ward County. 
Fifth Judicia! Dist., supra. 

15 C.J. p 1104 note 80. 

81. N.D.—State v. Thompson, 131 N. 
W. 231, 21 N.D. 426. 

I 16 C.J. p 1104 note 81. 

82. N.D.—State V, McDonald, 170 N. 
W. 873, 41 N.D. 389—State v. Ko- 
sitzky, 166 N.W. 534, 38 N.D. 61$, 
L.R.A.1918D 237. 

15 C.J. p 1105 note 82. 

83. N.D.—State v. Thompson, 131 N. 
W. 231, 21 N.D. 426. 

15 C.J. p 1105 note 83. 

Fact questlosL 

Where questions of fact properly 
triable to jury arise in original quo 
warranto proceedlng in supreme 
court. but Gondltions exist making it 
practically impossible to secure jury 
trial, supreme court will try and 
determine all issues in case, both of 
fact and law, especially where par¬ 
ties waived jury trial, and request 
such procedure.—State ex rei. Sathre 
V, Moodie, 258 N.W. 668. 66 N.D. 340. 

84. N.D.—State v. Thompson, 131 N. 
W. 231, 21 N.D. 426. 

15 C.J. p 1105 note 84. 

85. N.D.—State v. McLean, 169 N.W. 
847, 35 N.D. 203—Anderson v. Gor- 
don, 83 N.W. 993, 9 N.D. 480, 52 
Ii.R.A. 134. 

15 CJ. p 1105 note 86. 

88. N.D.—State ex rei. Jacobson v. 
District Court of Ward County, 
Fifth Judicial Dist., 277 N.W. 843, 
68 N.D. 211—State v. Langer, 177 
N.W. 408, 46 N.D. 462. 

15 C.J. p 1105 note 86. 

This gzftnt wsB imneoesBary, and 
was doubtless inaerted for greater 
certainty.—State ex rei. Jacobson v. 
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District Court of Ward County, Fifth 
.Judicial Dist., 277 N.W. 843, 68 N.D. 
211—State V. District Court of Stuts- 
man County, 186 N.W. 381, 49 N.D. 
27—State v. Archibald, 66 N.W. 234, 
5 N.D. 369. 

Distxiet court Jndge sitting in the 
place of a supreme court judge, who 
has disqualified himself, may legally 
issue an alternative wrlt under a 
statute providing that any judge of 
the supreme court may issue any 
writ.—State v. Kositzky, 166 N.W. 
584, 88 N.D. 616, L.R.A.1918D 237. 
S7- N.D.—State ex rei. Jacobson v. 
District Court of Ward County, 
Plfth Judicial Dist., 277 N.W. 843, 
68 N.D. 211—State v. District Court 
of Stutsman County, 186 N.W. 381, 
49 N.D. 27—State v. Archibald, 66 
N.W. 234, 6 N.D. 369—State v. Nel- 
son County, 46 N.W. 33, 1 N.D. 88, 
26 Am.S.R. 609, 8 L..R.A. 283. 

88. N.D.—Guilford School Dist. No. 
3 of Stutsman County v. Dakota 
Tnist Co.. 178 N.W. 727, 46 N.D. 
307—State v. Nuchols, 119 N.W. 
632, 18 N.D. 233, 20 L.R.A.,N.S., 
413. 

Troannlssal of pax^ers by supreme 
court to district court pursuant to 
statute is not an assumption of 
"jurisdiction," which means the pow¬ 
er to hear and determine a contro- 
versy.—State v. First State Bank of 
Jud, 202 N.W. 391, 62 N.D. 231. 

88. N.D.—State v. Archibald, 66 N. 

W. 234, 5 N.D. 369. 

90l N.D.—State v. Norton, 127 N. 

W. 717, 20 N.D. 180. 

16 C.J. p 1104 note 80 [a], p 1106 
note 86 [c]. 

91« N.D.—State ex rei. Conrad v. 
Langer, 277 N.W. 604, 68 N.D. 167 
—State ex rei. Salisbury v- Vogel, 
256 N.W. 404, 65 N.D. 137— Meyers 
V. Bertsch, 234 N.W. 613, 60 N.D. 
127—State V. Norton, 127 N.W, 717, 
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cumstances dcmanding such writ are so extraordi- 
nary and peremptory that to intrust their determina- 
tion to, or await their adjudication in, inferior 
courts would resuit in failure or inadequacy of re- 
The court is without jurisdiction to issue 
any writ other than those enumerated in the con- 
stitution, except where its issuance is necessary to 
the proper cxercise of its jurisdiction in a pend- 
ing cause, or to effectuate the court^s general super- 
intending controi over inferior courts.93 

The supreme court’s power to exercise general 
superintending controi over inferior courts is a 
separate power, and applies to both civil and 
criminal proceedings.^^ The power of superintend¬ 
ing controi will not be exercised upon light occa- 
sions. It will be exercised only when there is no 
other adequate remedy and where the exigency is of 


§ 436 

such nature as obviously to justify the interposi- 
tion of the general superintending power of the 
court.®5 In the exercise of this power the court 
may issue such original and remcdial writs as are 
necessary to the proper exercise of such jurisdic- 
tion.s® The limitation on its power to issue origi- 
nal or prorogative writs to cases publici juris where- 
in are directly involved the sovercignty of the state, 
its franchises or prerogatives, or the liberty of the 
citizens relates to the original or prorogative ju¬ 
risdiction of the supreme court; and does not ap- 
ply to the writs that may be issued by the court 
in the exercise of its appellate jurisdiction or ks 
superintending controi over inferior courts,®^ 

§ 436. -District Courts 

District courts have such Jurisdiction «s may be 
conferred by law. 


20 N.D. 180—Duluth Bl. Co. ▼. 
White, 90 N.W. 12. 11 N.D. 634— 
State V. Archibald, 66 N.W. 234. 

5 N.D. 359. 

16 CJ. p 1104 notes 80, 81. p 1106 
notes S2***86. 

Court JndfiTes for Itself in each case 
whether that particular case Is with- 
In its Jurisdiction.—State ex rei. 
Salisbury v. Vogel, 266 N.W. 404. 66 
N.D. 137—State v. Archibald. 66 N. 
W. 234. 6 N.D. 359. 
vatters within eOTirt*s Jnrlsdictloa 

(1) A case involving the validlty 
of an order purported to have heen 
znade by the board of railroad com- 
missioners «rranting a certain wa- 
ter supply company an increase in 
rates.—City Commisslon of Bismarck 

V. Bismarck Water Supply Co.. 181 
N.W. 696. 47 N.D. 179. 

(2) Application for mandamus to 
state auditor to require him to Is¬ 
sue warrant on state treasurer to 
pay expenses of Judgres of supreme 
court without the filiner of itemized 
statement.—State v. Kositzky. 166 N. 

W. 634. 38 NJD. 616, L..R.A.1918D 
237. 

(3) Proceedingr involving the rlght 
of possesslon to the office of super¬ 
intendent of public Instruction.— 
State V. McDonald, 170 N.W. 873, 41 
N.D. 389. 

(4) Proceedingr between two claim- 
ants of office of state higrhway com- 
missioner.—State ex rei, Salisbury v. 
Vogel 266 N.W. 404. 65 N.D. 137. 

(6) Other matters.—State v, Lan- 
ger, 177 N.W. 408. 46 N.D. 462. 

16 aj. p 1106 notes 82 tbj, Lc], Cf], 
86 Cj]-Cn. 

Matters «ad aotions not withJa. 
eonrt’s oxlglnal Jarisdiotion. 

(1) Taxpayer*s action.—State ex 
rei. Conrad v. Langei^ 277 N.W. 604, 
68 N.D. 167. 

(2) Other matters see 15 C.J. p' 


1106 notes 82 [d]. tej, 86 Cg3-[i]. 
Em]. 

Who »ay lavoke jurlsdlcUon 

(1) This Jurisdiction is reserved 

for the use of the state itself; the 
state is always the plaintiff and the 
only plaintiff, whether the action be 
brought by the attomey general, or, 
against his consent. on the relatlon 
of a private individual under the per- 
mlssion and direction of the court— 
State ex rei. Conrad v. liOnger, 277 N. 
W. 604. 68 N.D. 167—Meycrs v. 

Bertsch. 234 N.W. 518, 60 N.D. 127— 
City Commisslon of Bismarck v. Bis¬ 
marck Water Supply Co., 181 N.W. 
596, 47 N,D, 179—15 aj. p 1105 nete 
86 [a]. [ 0 ]. 

(2) A peraon applying to supreme 
court for leave to institute original 
proceeding. on ground that attomey 
genex^, after request has refused or 
unreasonably delayed to do so. may 
not present for determination in such 
proceeding a state of facts or 
grounds different from those which 
he presented to attomey general.— 
State ex rei Conrad r. Langer, su¬ 
pra. 

Fzlvate zlglita 

Original Jurisdiction of supreme 
court cannot be exercised to vindi¬ 
cate private rights. regardless of 
their importance.—State ex reL Con¬ 
rad V. Langer. 277 N.W. 604, 68 N. 
D. 167—^Meyers v. Bertsch, 234 N.W. 
613. 60 N.D. 127—State v. SorUe. 212 
N.W. 829. 65 N.D, 182—State v. Ha- 
gan. 176 N.W. 372, 44 N.D. 306—16 
aJ. P 1106 notes 83 [bj, 84 £a], 86 
Ee]. 

92. N.D.—State v. Thompson* 131 N. 
W. 231, 21 N,D. 426. 

16 CJ. p 1105 note 86 Ed}. 

93. N.D.—State v. Nuchols, 119 N. 
W. 632, 18 N.D. 233, 20 L.R.A.,N. 
S.. 413. 

16 C.J. P 1105 note 86 EuL . 
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94 N.D.—State ex ret Jacobson v. 
District Court of Ward County, 
Flfth Judicial Dist., 277 N.W. 843, 
68 N.D. 211. 

96. N.D.—State ex reL Jacobson v, 
District Court of Ward County, 
Flfth Judicial Dist., supra. 

Aots wltliiiL Jnrisdlctios. of lowsr 
eonzt 

The fact that the acts of the trial 
court were within its Jurisdiction, or 
that erroneous or irregular orders 
were made within its Jurisdiction, is 
not a bar to relief under the super- 
vlsory Jurisdiction.—State ex rei. Ja- 
cobson v. District Court of Ward 
Ceunty, Fifth Judicial Dist., supra 
—State V. l^istrict Court of Third 
Judicial District in and for Ransom 
County, 194 N.W. 745, 49 N.D. 1127. 
3‘aets warzantixig exercise of power 
N.D.—State ex rei. Jacobson v. Dis¬ 
trict Court of Ward County, Fifth 
Judicial Dist., 277 N.W. 843, 68 N. 
D. 211—State v. District Court of 
Fifth Judicial Dist. in and for 
Ward County, 216 N.W. 87. 66 N. 

I B. 641—State v, District Court of 
Stutsman County, 186 N.W. 381. 
49 N.D. 27. 

Xfc Is for the court to determiae 

when a proper case is presented for 
the exercise of its superintending 
controi.—State ex reL Jacobson v. 
District Court of Ward County, Fifth 
Judicial Dist, 277 N.W. 843, 68 N.D. 
211—State V. District Court of Third 
Judicial District in and for Hansom 
County, 194 N.W. 745. 49 N.D. 1127. 

96. N.D.—State v. Lowe, 210 N.W. 
6t01, 64 N,D. 637—State v. District 
Court of Stutsman County, 186 N. 
W. 381, 49 N.D. 27- 

97. N.D.—State ex reL Jacobson v. 
District Court of Ward County, 
Flfth Judicial Dist, 277 N.W. 848. 
68 N.D. 21L • 
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§ 436 

District courts have such appellate jurisdiction 
as may bc conferred by law.®* 

§ 437. Ohio 

Decisions relating to particular Ohio courts will 
be considered in detail in the sections immediately 
following. 

§ 438. -Supreme Court 

The original and appellate Jurisdiction of the su¬ 
preme court Is derived exclusively from the Ohio con- 
stltutfon. 

The jurisdiction of the supreme court is derived 
exclusively from the Ohio constitution,^^ and the 


Icgislature has no power to limit or increase that 
jurisdiction.^ Under the constitution, the supreme 
court has appellate jurisdiction in cases involving 
questions arising under the constitution of the 
United States or of the state,2 in cases of felony 
on leave first obtained,* and in cases which originat- 
ed in the courts of appeals,^ and it has such revisory 
jurisdiction of the proceedings of administrative of- 
ficers as may be conferred by law.® 

Review of certified cases. Under the constitu¬ 
tion in cases of public or great general interest 
the supreme court may, within the time prescribed 
by law, direct any court of appeals to certify its 
record to the supreme court for review.6 Cases 


98. Statuta rcstrlcting eourfa Juxia- 
dlctlon 

District court to which party had 
perfected his appeal is not ousted 
of jurisdiction hy subsequent enact- 
xnent of statute restrictio^ such ap¬ 
peals to the supreme court.—Jenson 
v. Praser, 130 N.W. 832, 21 N.D. 267. 

9^ Ohio.—State v. Pender, 140 N. 
B. 182, 106 Ohio St 191—State v. 
Mansfield, 104 X.R 1001, 89 Ohio 
St. 20. 

XnhereBt or impllod juxlsdlctlozi. 

The Jurisdiction expressly con¬ 
ferred hy the constitution carries 
wlth it such inherent jurisdiction as 
is necessary to etfectuate it.—^Tuck 
V, Chapple, 151 N.B. 48, 114 Ohio St 
155. 

Pxlor to cousUtutioxial aaneadnunt of 
1912 

Ohio.—Gompf V. Wolflnger, 65 
$78, 67 Ohio St 144. 

15 G.J. p 1106 note 95 [bj. 

Caoea peaOing wlieci constitntloiLal 
«mesidnieaLt took effeot 
Ohio.—^Hupp V. Hock-Hocking: Oil, 
etc., Co., 101 N.E. 1053, 8$ Ohio' 
St 6t Ann.Cas.l914B 1004. 

16 C.J. p 1106 note 96 [a]. 

1. Ohio.—State v. Mansfleld, 104 N. 
B. 1001, 89 Ohio St 20. 

Statute oonfexxln^ juxiadictloa Iu 
elactlon oootests 

(1) The leglslature in the exercise 
of the power conferred upon it by 
the constitution to determine before 
what authonty, and in what manner 
the trial of contested elections shall 
be conducted may provide for a di¬ 
rect appeal from the court of com-* 
mon pleas to the supreme court in 
electlon contests.—JoHy v. Deeds, 21 
N.B.2d 108, 135 Ohio St 369—Mehl- 
Inr V. Moorehead, 14 N.B.2d 16, 133 
Ohio St. 395. 

(2) Such direct appeals are ad- 
dressed to the pollticaJ rather than 
the judlcial power of the supreme 
court—Jolly v. Deeds, supra. 

2 . Ohio.—Travis v. Public Utilities 


Commission of Ohio, 175 N.B. 686, 

123 Ohio St 355. 

15 C.J. p 1106 notes 96, $7. 

ZTo denJal of coustttutlonal zlghtB 

(1) By an erroneous interpretation 
of statute.—Schoeni v. Warner White 
Co.. 164 N.E. 534, 119 Ohio St 460, 
dismisslng: petition 167 N.B. 598, 32 
Ohio App. 59. 

(2) By takingr case from Jury on 
srround of absence of evldence prov- 
ingr some essential averment of 
plaintllTs petition.—^Beller v. Stark 
Electric Ky. Co., 130 N.B. 508, 102 
Ohio St 114. 

Pxeaautatiou of gxottndm of review 

Where no motion is made to certi¬ 
fy the record, the supreme court will 
not hear an error proceedingr filed as 
of rlght hecause involvlng constitu- 
tional questions unless questions 
were presented to, and determined by 
court of first instance.—Thatcher v. 
Pennsylvania, O. & D. K. Co., 167 
N-.E. 682, 121 Ohio St 206, affirming 
168 N.B. 869, 33 Ohio App. 242. 

Time 

Supreme court's jurisdiction over 
case Involving constitution of Unit¬ 
ed States, or state, muat be invoked 
in manner and within time limlted 
by statute.—^Travis v. Public Utili¬ 
ties Commission of Ohio, 176 N.B. 
586, 123 Ohio St 355. 

Where uo debaiabXe eonstitutioual 
questlou is involved, the petition in 
error will he dismissed.—State v. 
HUI, 16 N.B.2d 945. 134 Ohio St 354 
—State V. Gardner, 10 N.E.2d 930, 
133 Ohio St 32—Wolfe v. Wolfe, 187 
yr,E. 201, 127 Ohio st 160, dismissing 
error 187 N.B. 86, 45 Ohio App. 309 
—Fullerton v. Pullerton, 187 N.B. 21, 
127 Ohio St. 102—^Blsaesser v. Geo.) 
Golde, Inc., 187 N.B. 7, 127 Ohio St. 
90—^Metzel v. Peerless Paper Box 
Co.. 186 N.B. 738, 126 Ohio St 643— 
Copeland v. State, 160 N.B. 452, 118 
Ohio St 69—^Leonard v. Blgin, J. &• 
BL Ry. Co.. 148 N.B. 239, 112 Ohio St 
623. 

3. Ohio.—^Miami v. Dayton, 110 N.B.! 

726, 92 Ohio St 216—State v.‘ 
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Mansfield, 104 N.B. 1001, 89 Ohio 
St 20. 

4. Ohio.—Cohen v. Goldberger, 140 
N.E. 514, 108 Ohio St 243. 

15 C.J. p 1106 note 99. 

Ihterveutiou iu oourt of appeals 

(1) Where, after afflrmance hy 
the supreme court of a judgment the 
clalms of intervening petitloners 
were presented to. and determined 
by, the court of appeals, the case, 
In so far as it Involved such claims, 
originated in the court of appeals.— 
Cohen v. Goldberger, supra, 

(2) But intervention in court of 
appeals in case instltuted In lower 
court will not under some clrcum- 
stances make intervener*s case one 
origlnating in court of appeals.—^Hal- 
liday v. York Lake Co., 183 N.B. 791, 
125 Ohio St 608. 

(3) Where a person is denied leave 
to intervene in the court of appeals, 
his case cannot be sald to have orig¬ 
inated in that court.—^Bettman v. 
Kuerze, 157 N.B. 487, 117 Ohio St 
225. 

Only flnal ordera or Judgmeaits are 
appealable.—^Leashley v. Rezac, 7 N. 
B.2d 229, 132 Ohio St 304. 

Petition to vacate judgment of 
court of appeals on appeal from com- 
mon pleas court did not transform 
case into one origlnating in former 
court.—^Melzel v. Peerless Paper Box 
Co., 186 N.E. 733, 126 Ohio St 643. 

5. Ohio.—State ex rei. Nichols v. 
Gregory, 198 N.B. 182, 130 Ohio St 
166—State v. Geiger, 176 N.B. 84. 
38 Ohio App. 253. 

Snles of pnbllo ntUltles oommissLon 
Courts inferior to supreme court 
have no power to pass upon question 
of' reasonableness of rules, regula- 
tions, and rates on file with public 
Utilities commission.—^Phelps v. Ohio 
Bell Telephone Co., 144 N.B. 436, 111 
Ohio St 200—Cincinnati & Suburban 
Bell Telephone Co. v. Rhoades, 186 N. 
B. 467, 45 Ohio. App. 40. 

6. Ohio.—^Fredrlck v. Mutual Bldg. 
& Inv. Co.. 191 N.R 729, 128 Ohio 
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ccrtified by a court of appeals, in accordance with 
the provision set forth in § 439 infra, because its 
decision conflicts with the decision of any other 
court of appeals must be reviewed by the supreme 
court,7 provided they are filed therein within seven- 
ty days after entry of judgment in the court of ap¬ 
peals.* The review in such cases extends to the 
entire case and not merely the certified conflict.* 

Original jurisdiction, The supreme court has no 
original jurisdiction except as provided by the con- 
stitution.^® Under the constitution it has original 
jurisdiction in quo warranto,ii mandamus,^2 pro- 
hibition,!* habeas corpus,and procedendo; and 
no law may be passed or rule made preventing any 
person from invoking such jurisdiction.i5 Under 


§ 439 

the terms of a schedulc attachcd to the constitution, 
statutes antedating the adoption of the constitution 
are invalid to the extent that they impair the su¬ 
preme court^s original jurisdiction.^* 

§ 439. - Courts of Appeals 

The original and appellate Jurisdiction of the courta 
of appeals Is derlved exclusively from the Ohlo constitu¬ 
tion. 

The appellate jurisdiction of the courts of ap¬ 
peals of Ohio is conferred by the state constitu¬ 
tion, and the legislature is without power to in- 
creasc or limit such jurisdiction,^* although it may 
prescribe methods of exercising it.^® Under the 
constitution the courts of appeals have appellate 


st. 474, afflrmingr Mutual Bldg. & 
Inv. Co. V. Fredrick, 183 N.E. 114, 
43 Ohio App. 270, certiorari denied 
55 S.Ct. 239, 293 U.S. 624, 79 L.Ed. 
711. 

Oniy the oonrts of appeals, and 
no other courts, can he directed to 
certify their records.—State v. Mans- 
fleld, 104 N.E. 1001, 89 Ohio St. 20. 

The overmlixiir of a motloii to cer- 
tiiy the record hy the supreme court 
does not constitute an afflrmance of 
the decision of the court of appeals, 
hut amounts only to a determina- 
tion that the case presented is not’ 
one of public or great general Inter- 
est.—^Kem v. Contract Cartagre Co., 9 
N.E.2d 869, 55 Ohio App. 481. 

7. Ohio.—Flury v. Central Pub. 
House of Reformed Church In U. 
S., 160 N.E. 679, 118 Ohio St 164, 
afflrming Central Puh. House of 
Reformed Church in TJ. S. v. Flury, 
157 N.E. 794, 25 Ohio App. 214— 
Johnson v. Industrlal Commission, 
22 N.E.2d 921, 61 Ohio App. 536. 

a. Ohio.—^Duncan v. State, 164 N.E. 
627. 119 Ohio St 463. 

15 C.J. p 1107 note 23 [b]. 

The denlal of a motioa for a xe- 
hearing in the court of appeals does 
not operate to extend the time for 
flling.—^Duncan v. State, supra. 

9. Ohio.—^Pettlbone v. McKinnon, 
183 N.E. 786. 125 Ohio St 605, af- 
firming McKinnon v. Pettibone, 184 
N.E. 707, 44 Ohio App. 147. 

XO. Ohio,—State v. Mansfleld, 104 N. 
B. 1001, 89 Ohio St 20—Kent v. 
Mahaflfy, 2 Ohio St 498. 

XhjiUDLctloas 

(1) The supreme court has no orig¬ 
inal Jurisdiction in an actlon where 
an injunctlon is the sole relief pray- 
ed for and not merely incident to a 
suit in QUO warranto.—State v. Wal- 
ters, 119 N.E. 137, 96 OhJo St 607. 

16 C.J. p 1106 note 89 [d] (1), (2). 

(2) The allowance of an injunctlon 
as a temporary remedy, whlle a case 


is pending on error, is the exercise 
of appellate and not of original ju¬ 
risdiction.—^Yeoman v. Lasley, 36 
Ohio St 416. 

Suit to set aside Judgmeat of in¬ 
ferior court on ground of fraud held 
not within original jurisdiction of su¬ 
preme court—State v. Marsh, 169 N. 
E- 664, 121 Ohio St 477—State v. 
Marsh, 168 N.E. 473, 121 Ohio St 
321. 

11. Ohio.—State v. The Maccabees, 
142 N.E. 888, 109 Ohio St 454— 
State V. Fender, 140 N.R 182, 106 
Ohio St. 191. 

12. Ohio.—State ex rei. Homan v. 
Board of Emba-lmers and Funeral 
Directors of Ohio, 21 N.B.2d 102, | 
135 Ohio St 321—State v. Todd, 4 
Ohio 351. 

13. Ohio.—State v. Brugh, 113 N.E. 
683, 94 Ohio St 115—State v. Clen 
Denlng, 112 N.B. 1029, 93 Ohio St 
264. 

14. Ohio.—^Ex p. Bushnell, 9 Ohio St 
77. 

15. Bffect of pxovisioiL 

(1) The constitution “merely con¬ 
fers original jurisdiction in quo 
warranto upon this court; it confers 
no grant of power for the Invoca- 
tion of that remedy, hut safeguards 
the remedy only where the law em- 
powers its exercise."—State v. The 
Maccabees. 142 N.E. 888, 889, lOS’ 
Ohio St 454. 

(2) The rule reQulring leave to flle 
a petition to invoke the original ju¬ 
risdiction of the supreme court was 
annulled hy this provision.—State v. 
The Maccabees, supra—State v. 
Lynch, 101 N.E. 362, 87 Ohio St 444. 

16. Ohio.—State v. Fender, 140 N.B. 

182, 106 Ohio St 191. j 

17. Ohio.—^In re Hawke, 140 N.E. 
683, 107 Ohio St 341—State v. 
Wallace, 140 N.B. 305, 107 Ohio St 
657 —Complete Bldg. Show Co. v. 
Albertson, 121 NJB. 817, 99 Ohio] 

693 


St 11—Haas v. Mutual Life Ins. 
Co. of New York. 115 N.E. 1020, 95 
Ohio St 137—Cincinnati Polycllnlc 
V. Balch, 111 N.E. 159, 92 Ohio St. 
415—Bayes v. Midland Casualty 
Co., 110 N.E, 751, 92 Ohio St 303— 
In re Wemet*s Estate, 22 N.E.2d 
490, 61 Ohio App. 304—First Nat 
Bank v. Rawson, 7 N.E.2d 6, 64 
Ohio App. 285—Colby v. Price. 177 
N.E. 382, 39 Ohio App. 198—State 
V. Blair, 157 N.E. 801. 24 Ohio Apr 
413—In re Chlpman*s Estate, 13 
Ohio App. 186—McMahon v. Keller, 
11 Ohio App. 410. 

Succassors of drouit oonrts 

(1) Courts of appeals are the suc- 
cessors of the Circuit courts.—Cin¬ 
cinnati Polyclinic v. Balch, 111 N.E. 
169, 92 Ohio St 416—16 C.J. p 1107 
note 2. 

(2) Decisions relating to jurisdic¬ 
tion of Circuit courts.—^Kramer v. 
Toledo, etc., R. Co.. 42 N.E. 252, 63 
Ohio St 436—15 C.J. p 1107 note 2 
[b]. 

18. Ohio.—^In re Hawke, 140 N.R 
583, 107 Ohio St. 341—State v. 
Wallace, 140 N.R 305, 107 Ohio St 
667—Complete Bldg. Show Co. v. 
Albertson, 121 N.R 817, 99 Ohio St 
11—Heininger v. Davis, 117 N.R 
229, 96 Ohio St 205—^Haas v. Mu¬ 
tual Life Ins. Co. of New York, 

115 N.E. 1020, 96 Ohio St 137— 
Cincinnati Polyclinic v. Balch, 111 
N.R 169, 92 Ohio St 415—In re 
Chipman’s Estate, 13 Ohio App. 186 
—McMahon v. Keller, 11 Ohio App. 
410. 

19. Ohio.—^Heininger v. Davis, 117 
N.R 229, 96 Ohio St 206—Haas v. 
Mutual Life Ins. Co. of New York, 

116 N.R 1020, 95 Ohio St 137— 
Cincinnati Polyclinic v. Balch, 111 
N.R 169, 92 Ohio St 415—^In re 
Wemefs Estate, 22 N.R2d 490, 61 
Ohio App. 304—In re Arrasmith*s 
Estate, 7 N.E.2d 826, 54 Ohio App. 
391—^Daily, Adm*r, v. Dowty, 3 N. 
R2d 430, 62 Ohio App. 430. 
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jurisdiction^O in the trial of chanccry cases,and 
to rcview, affirm, modify or reverse the judg- 
ments22 of the courts of common pleas, 23 superior 
courts,24 and other courts of record within their 


districts,25 as may be provided by law. 

Original jurisdiction. The courts of appeals 
have no original jurisdiction except that confer- 
red by the state constitution.26 Under the con- 


flOw TbA taxm ^ppeUMtm Jurlsdio. 
tioa" Includes proc<*<-dinKs in error.— 
Miami v. Dayton, 110 N.B. 726. 02 
Chio St 216. 

SI. Chio.—^In re Hawke, 140 N.E. 
583. 107 Ohio St. 341—Barnes v. 
Chrlaty, 131 S.EL 352, 102 Ohio St. 
160—Haas v. Mutual Life Ins. Co. 
of New York. 115 N.E. 1020, 03 
Ohio St 137—ManninR v. L4ike- 
wood, 113 N.B. 6G1. 04 Ohio St 
85—^In re Arra8mith*a Estate, 7 N, 
B.2d 826, 54 Ohio App. 301—Shank 
V, Beers, 26 Ohio Cir.Ct,N.S.. 264. 
JbroT prooeedlztffa and api^eals in 
ebancezy casw dlstlncrnlsbad 
Ohio.—Oolby v. Price. 177 N.E, 382, 
30 Ohio App. 198—State v. Beneen, 
28 Ohio Clr.Ct,N.S.. 543. 7 Ohio 
App. 117, 

Wliat eonstltutes ohancezy case ea- 
ecallT 

(1) The test as to whether an ac- 
tlon constitutes a chancery case In 
Ohio is whether the action or pro- 
ceedlng was origlnally recognized as 
a SQbject of chancery jurisdiction 
before the adoptlon of the code of 
clvll procedure.—Squire v. Bates, 6 
N.El2d 600. 132 Ohio St 161—In re 
Gumea^s Estate. 146 N.E. 308, 111 
Ohio St 716—Clark v. Clark, 144 N. 
BL 743, 110 Ohio St 644. 

(2) The appealability of a case to 
the court of appeals, as a chancery 
case does not depend on whether or 
not the right and remedy are created 
by statute, *but on whether the basic 
principle of the statute Is equitable 
in character and based on some 
equitable doctrice.—Harper 4b Klrsch- 
ten Shoe Co. v. S. & B. Shoe Co.. 16 
Ohio App. 387. 

Partfoclar casss hsld chaaoerar cases 

(10 Aetion breught under bulk 
sales law on an account in which 
plaintlff prays for an aooounting, 
that a receiver be appointed, and 
that one of the defendants be declar- 
ed a trustee.—^Harper A Kirschten 
Shoe Ca ▼. S. & B. Shoe Co.. supra. 

(2) Action construlng a will cre- 
ating a charitable trust.—Gearhart v. 
Rlehardson, 142 N.E. 890, 109 Ohio 
St il8. 

(3> Action for an accountlng of 
the eamings and income derived 
fTom a trust fund.—^Andrews As- 
pbalt Faving Cow v. City of Middle- 
town» 14 Ohio App. 436. 

<4> Action to enjoin county audi¬ 
tor from changlng tax retums.—Co- 
lomhia I4fe Ins. Co. v. Hess. 162 N. 
BL 461. 28 Ohio App. 107. aArmed 
Hess ▼. Columbia Life Xas. Ca^ 156 
NJE8. 604, 116 Ohio St 416. 


(6) Action to foreclose mortgage 
of mechanicas lien on land.—Hum- 
mer v. Parsons, 146 N.B. 62, 111 Ohio 
St 595. 

(6) Action to quiet title.—Clark v. 
Clark, 144 N.E. 743, 110 Ohio St 
644. 

(7) Other cases.—Best v. McClure, 
141 N.E. 217, 108 Ohio St 481. 
Partlenlu cases held not chancery 

cases 

(1) Action by a creditor of a sol¬ 
vent estate against the exeeutor 
thereof, to recover for service ren- 
dered and labor performed for the 
testate.—^Yarian v. Stouffer, .14 Ohio 
App. 306. 

(2) Action for money as a debt or 
as damages.—Complete Bldg. Show 
Co. V. Albertson, 121 N.E. 817, 99 
Ohio St 11. 

(3) Proceeding in a Juvenile court 
to have a chlld adjudged to be a de¬ 
pendent.—State V. Hoffman, 12 Ohio 
App. 341. 

(4) Settlement in probate court of 
acceunt of exeeutor.—^In re Gurnea*s 
Estate. 146 N.K 308, 111 Ohio St 
715. 

(5) Settlement in probate court of 
account of testamentary trustee.— 
Squlre v. Bates, 5 N.E.2d 690, 132 
Obis St 161. 

(6) Statutory proceeding challeng- 
Ing proceeding to incorporate village 
and praylng for an injunctlon.—Sack- 
ett v. Irish, 11 Ohio App. 408. 

(7) Statutory proceeding for the 
sale of an entailed estate.—Clark v. 
Clark. 144 N.E. 743, 110 Ohio St 
644. 

<8) Suit under statute, to recover 
hack taxes illegally collected.—Mc- 
Bride v. Universlty Club, 146 N.B. 
804, 112 Ohio St 69. 

(9) Other cases.—^In re Chipman*s 
Estate, 13 Ohio App. 186—State v. 
Deneen, 28 Ohio Cir.Ct.,N.S., 543, 544, 
7 Ohio App. 117. 

22. Ohio.—State v. Blalr, 157 N.B. 

801, 24 Ohio App, 413. 

Only flnal Judgmsnts or 'flnal or¬ 
do» are reviewable.—Colby v. Pxice, 
177 N.E. 382, 39 Ohio App. 198— 
Rothman v. I. Seldin & Kneller, 174 
N.E. 794. 37 Ohio App. 408. 

A flnal order is not reviewable an- 
less it operates as a flnal deter- 
mination of the rights of the pa^es 
in action and is thus Included in the 
term “judgment"—^HcMahon v. Kel- 
ler. 11 Ohio App. 410. 

23. Ohio.—Cincinnati Polyclinic v. 

Balch. 111 KJSt 159, 92 Ohio St ,415 
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—^Kern v. Contract Cartage Co., 9 
N.B.2d 869, 55 Ohio App. 481— 
State v. Blalr, 157 N.E. 801, 24 
Ohio App. 413—^In re Vura, 26 Ohio 
Cir.Ct.N.S.. 481—Village of Euclid 
V. Bramley, 20 Ohio Cir.Ct,N.S., 
453. 

Oases orlginatlng la. other ooorts 
The court of appeals has jurisdic¬ 
tion upon a proceeding in error from 
the court of common pleas in a case 
which origlnated in the municipal 
court of the clty of Cincinnati.— 
United Distillers Co. v. Zeisler, 119 
N.B. 139, 97 Ohio St 62. 

24. Oincinnati snj;>exlor court 

(1) An appeal will Ile from the 
Cincinnati superior court to the court 
of appeals.—^Haas v. New York Mut 
L. Ins. Co., 115 N.E. 1020, 95 Ohio 
St 137. Contra Postal Life Ins. Co. 
V. Harmeyer, 2 Ohio App. 438, af- 
firmed Harmeyer v. Postal Life Ina 
Co., 3 Ohio App. 104. 

(2) A chancery case tried in the 
superior court of Cincinnati is ap- 
pealable to the court of appeals of 
that district under the rules of pro¬ 
cedure for appeals from the court 
of common pleas.—^Haas v. New York 
Mut Ii. Ins. Co., supra. 

25. Ohio.—American Casualty Co. v. 
Howell, 180 N.E. 544, 125 Ohio St 
62—Marks v. Marks, 16 N.B.2d 509, 
58 Ohio App. 266—Merrell v. Matt 
182 N.E. 848, 42 Ohio App. 403— 
Sharpllng v. City of Loraln, 178 
N.E. 601, 40 Ohio App. 381—Colby 
V. Price, 177 N.E. 382, 39 Ohio App. 
198—^Pettiford v. Village of Yellow 
Springs, 176 N.E. 687, 38 Ohio App. 
810—^Rothman v. I. Seldin & BLnel- 
ler, 174 N.E. 794, 37 Ohio App. 408 
—^Rendigs v. Bevou, 12 Ohio App. 
316. 

28. Ohio.—^Hirsch v. Conn, 162 N.B, 
185, 115 Ohio St 87—State ex reL 
Vastine v. City of Cincinnati, 11 
N.E.2d 188, 66 Ohio App. 626. 

15 C.J. p 1107 note 4. 

Chaooery cases 

The court of appeals has no orig¬ 
inal Jurisdiction in chancery casea 
—State V. Board of Education of 
Mad River Tp. Rural School Dist, 
136 N.E 196, 104 Ohio St 360. 

IflJiULetlons 

(1) The court of appeals has no 
original Jurisdiction of suits for in- 
Junctiona—State v. Zangerle, 184 N. 
E 32, 44 Ohio App. 65, afflrmed 186 
N.E 69, 126 Ohio St 247—State v. 
Board of Education of Mad River 
Tp. Rural School Dist, 186 NJBJ. 196, 
104 Ohio St 360. 
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stitution they ha ve original jurisdiction in quo war- 
ranto,^'^ mandamus,habeas corpus, prohibition, 
and procedendo. Such original jurisdiction, how- 
ever, cannot be exercised in cases involving the 
proceedings of administrative officers, to the ex- 
tent that the legislature has conferred exclusive 
jurisdiction to revise the proceedings of adminis¬ 
trative ofRcers upon the supreme court.29 

Certifying record to supreme court Whenever 
the judges of a court of appeals find that a judg- 
ment upon which they have agreed conflicts with a 
judgment pronounced on the same question by an- 
other court of appeals, it is their duty to certify the 
record of the case to the supreme court but 
they are not authorized to certify the record where 
they find that their judgment conflicts with a 
judgment pronounced on the same question by a 
Circuit court^i 

Finality of judgments. Under the state consti- 
tution the judgments of the courts of appeals are 
final in all cases, except cases involving questions 
arising under the constitution of the United States 
or of the state,* ^ cases of which it has original ju¬ 
risdiction,** cases of public or great general in- 
terest, in which the supreme court may direct the 
court of appeals to certify its record to that court,*^ 
and cases of felony. 


§ 440. -Other Courts 

The courts of common pleas, the courts of Insolvency, 
and the generai terni of the superior court have appel¬ 
late Jurisdiction in certain cases. 

Certain appellate jurisdiction with respcct to in¬ 
ferior tribunals has been conferred upon the courts 
of common pleas,** the courts of insolvency,** and 
the general term of the superior court.**^ Where 
the probate and common pleas courts of a coun- 
ty have been combined, there is but one court, the 
court of common pleas, and an appeal from the 
probate division thereof, to the court itself, will 
not lie.** 

§ 441. Ofclahoma 

a. Supreme court 

b. Other courts 

a. Supreme Court 

The supreme court of Okiahoma has appellate Jurls- 
dfetion In all civit cases and a llmited original Jurisdic¬ 
tion, extending to a general superintending control over 
all inferior courts, commissions, and boards. 

The supreme court is the highest court in Okla- 
homa*s judicial System, and all other courts are in¬ 
ferior thereto.** Its appellate jurisdiction is de- 
rived exclusively from the constitution and laws 


(2) Court of appeals could not, 
on original petltlon for mandamus, 
assume origrinal jurisdiction of an 
Injunctlon suit pending in court of 
common pleas.—State v. Zangerle, 
184 N.E. 32. 44 Ohlo App. 65. afflrmed 
186 NTJS. 69, 126 Ohio St. 247. 

Sffeot of crosB petltlon or ansrw^er 

Where the court of appeals would 
not have original jurisdiction of sub- 
Ject matter of cross petltlon or an- 
swer, if it were contained In a peti- 
tion, it does not have such Juris¬ 
diction because contained In an an- 
swer or cross petltlon in response 
to a petltlon within its original ju¬ 
risdiction.—State ex rei. Vastine v. 
City of Cincinnati, 11 N.E.2d 188, 66 
Ohio App. 526. 

27. Ohio.—Hirsch v. Conn, 162 IST.E. 

186, 116 Ohio St. 87. 

«2. Ohio.—State ex rel. Vastine v. 

.City of Cincinnati. 11 N.E.2d 188, 

66 Ohio App. 526. 

Coxnpelllng Indnstrial ooxuxnlsslon 
by mandamus to grant rehearing in 
•compensation case held withln juris¬ 
diction of court of appeals.—State 
ex rel. Nichols v. Gregory, 198 N.E. 
182, 130 Ohio St. 165. 

39. Ohio.—State v. Geiger, 176 N. 

E. 84, 38 Ohio App. 263. 

Hxoliislve Jurisdiction held not 
conferred on supreme court by leg- 
Jslatura—State ex rel. Nichols v. 


Gregory. 198 N.B- 182. 130 Ohio SL i 
165. 

30l Ohio.—^Plury v. Central Pub. 
House of Reformed Church in U. 
S., 160 N.E. 679, 118 Ohio St. 164, 
afflrralng Central Pub. House of 
Reformed Church in U. S. v. Plu- 
ry, 167 N.E. 794. 26 Ohio App. 214 
—Johnson v. Industrial Commls- 
sion, 22 N.E.2d 921, 61 Ohio App. 
535. 

15 C.J. p 1107 note 23. 

Supreme courfs jurisdiction of cer- 
tlded cases see S 438 supra. 
Natnre of confllct 

(1) A court of appeals has no 
rlght to secure a review of Its de- 
cislons by certifying record on 
ground that its judgment is in con- 
fUct with that of another court of 
appeals unless as a matter of fact 
there is an actual condiet on the 
same legal question.—Johnson v. 
Industrial Commission, 22 N.E.2d 
921, 61 Ohio App. 635. 

(2) Decislons held not conflicting. 
—Johnson v. Industrial Commission, 
supra. 

31. Ohio.—McLarren v. Johnson. 
110 N.E. 249, 91 Ohio St 103. 

33, Ohio.—Cleveland-Akron Bag Co. 
V. Akron, 113 N.B. 835, 93 Ohio St. 
486—Moody, etc.. MiUing Co. v. 
Akron, 113 N.HL 835, 93 Ohio St 
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484—Columbus Mut L. Ins. Co, v. 
Ford, 107 N.E. 610. 90 Ohio St 238. 

15 C.J. p 1107 note 17. 

33L Ohio.—Columbus Mut Ii. Ins. 
Co. V. Ford, supra. 

34. Ohio.—Columbus Mut. Ii. Ins. 
Co. V. Ford, supra. 

35. Ohio.—Caryl v. Scheiderer, 22 
N.E.2d 463, 61 Ohio App. 147— 
Weber v. Bppstein, 170 N.E. 191, 
34 Ohio App. 10—Lewis v. City of 
Columbus, 25 Ohio N.P.,N.S., 218— 
H. W. Schneider & Son v. Macin¬ 
tosh, 16 Ohio N.P.,N.S., 298—^Mans- 
field v. Cole, 16 Ohio N.P.,N.S., 209 
—^Mead v. Cush, 13 Ohio N.P.,N.S., 
470—StaseI v. Rlder, 12 Ohio N.P., 
N.S., 141—Fouts V. Price & Co., 4 
Ohio N.P.,N.S.. 65. 

16 C.J. p 1107 note 25. 

sa Ohio.—State v. Hanousek, 19 
Ohio Cir.Ct 303, 10 Ohio Clr.Dec. 
516. 

15 C.J. p 1107 note 26. 

37. Ohio.—^Robert Mitchell Fumi- 
ture Co. V, Cleveland, etc., R. Co., 
9 Ohio S. & aP. 674, 7 Ohio N.P. 
640. 

38. Ohio.—^Thompson v. Gusler, 167 
N.K 896, 32 Ohio App. 236. 

39 . Okl.—^Dancy v. Owens, 258 P. 
879, 126 Okl. 37. 

Tinality of jndgmenis 

Neither constitution nor statutea 
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of the state.^® Under the constitution thc supreme 
court has appellate jurisdiction which is coextensive 
with the state, and extends to all civil cases at 
law and in equity.'*! 

Original jurisdiction, The supreme court has 
no original jurisdiction other than that conferred by 
the constitution or statutes enacted pursuant there- 
Under the constitution its original jurisdic¬ 
tion extends to a general superintending control 
over ali inferior courts^^ and all commissions and 


boards^* created by law. However, such superin¬ 
tending control can be exercised only in instances 
when such inferior courts^s or commissions and 
boards^® engage in the performance of judicial 
functions, or in the determination of any matter 
from which an appeal may be taken or to which 
certiorari, or other like writs, will lie. The su¬ 
preme court also has power to issue writs of habeas 
corpus,mandamus,quo warranto,49 certiorari,60 
prohibition,6i and such other remedial writs as may 


irive any state court Jurisdiction to 
revlew, znodify, overnde, or vacate 
supreme court^s flnal Jud^ent un¬ 
der sniiae of any wrlt or procesa. 
and any attempt by any state court 
to do so ia void, and must be so ad- 
Judged by supreme court, when 
brought to It for review.—^Dancy v. 
Owens, supra. 

4a Okl.—In re Lears Deed, 70 P. 
2d 75. ISO Okl. 444—Campbell v. 
Hlckory, 27S P. 10S8, 137 Okl. 236. 
15 C.J. p 1107 note 28. 

Judaments of a distzlct court on 
appeais from decislons of county 
commissioners are reviewable.—Gar- 
vin County v. Lindsay Bridge Co., 
124 P. 324, 32 Okl. 784. 

jTodgmeats of county conrt oa ap¬ 
peais from decisions of county 
boarda, commissions. and offleers are 
not reviewable.—McAlester Tniat 
Co. V. Watson, 146 P. 6S6, 45 OkL 
607—15 C.J. p 1107 note 28 [c3-[e3, 
She approTSl of an Tndlaa*s oon- 
Teyaace by a county court as re- 
auired by an act of congrress is not 
reviewable in the supreme court.— 
In re Leafs Deed. 70 P.2d 76. 180 
Okl. 444—In re Coachman*s Bstate, 
187 P. 465, 77 OkL 185. 

Okl.—^Robertson v. Bozarth, 209 
P. 742. 87 Okl. 102. 

15 C.J. p 1107 note 28, p 1108 note 
30. 

Scope of xevlew 

Upon error to the supreme court 
for review of the action of a district 
court in a case broug’ht there upon 
petltion in error and bili of excep- 
tions. only such malters as were 
properly before and acted upon by 
that court can be considered.—Mus- 
kogee Electric Tractlon Co. v. Wat- 
terson, 218 P. 796, 92 Okl. 183, 

42, OkL—Seay v. EMis County. 112 
r. 1033. 27 Okl. 615. 

15 C.J. p 1108 note 33. 

Ibairs provldixig for tieotions for 
the creatlon of new counties held 
not to confer original Jurisdiction 
on the supreme court as to matters 
arlsing prior to an election.—Gulick 
V. Linn, 216 P. 460. 90 Okl. 201. 

ICatters involvJng real estate ti¬ 
ties, or the right to possession of 
real estate, are not within the su¬ 


preme courfs original Jurisdiction.— 
Bilby v. Harrison, 227 P. 407, 100 
Okl. 67. 

43. Okl.—State v. Rowe, 300 P.2d 
727, 149 Okl. 240—Redeom v. Dis¬ 
trict Court of Eighth Judicial 
Dist, 284 P. 1113, 141 Okl. 237— 
Dancy v. Owens, 258 P. 879, 126 
Okl. 37—State v. Chambers, 220 P. 
890, 96 Okl. 78—Robertson v. Bo- 
zarth, 209 P. 742, 87 OkL 102. 

15 C.J. p 1108 note 34. 

The cxixolnal oourt of appeais is 
subject to the superintending control 
of the supreme court.—^Dancy v. Ow¬ 
ens, 258 P. 879, 126 Okl. 87. 
Prerenting Judge from performing 
duties 

The supreme court cannot issue a 
writ of superintending control to 
prevent a Judge who has not been 
removed or suspended in the manner 
authorized by law from performing 
his official duties during his appeal 
from a felony conviction.—State ex 
rei. Murray v. Bozarth, 29 P.2d 679, 
167 Okl, 321, 

44. Okl.—^McAlester Oas & Coke Co. 
V. Corporation Commission, 224 P. 
698, 101 Okl, 268—^Robertson v. 
Bozarth, 209 P. 742, 87 Okl. 102— 
State V. Kight, 152 P. 362, 49 Okl. 
202 . 

This power is dlstiiiGt from the 
appellate jurisdiction of the court.— 
Stato v. Kight, supra. 

45b Okl.—Haddock v. Johnson, 194 
P. 1077, 80 Okl. 260. 

Approval of Xxidiaa.’s co&veyanoe 

(1) The approval of certain con- 
veyances by Indians by a county 
court as required by an act of con- 
gress does not constitute an exer- 
cise of any Judicial function, and 
neither an appeal nor certiorari will 
lie from such action of the county 
court.—Haddock v. Johnson, supra. 

(2) But congress has since .pro- 
vided for an appeal to the district 
courts in such cases.—In re Leaf’s 
Deed, 70 P.2d 76, 180 OkL 444, 

46. Okl,—State v. Crockett, 206 P. 
816, 86 Okl. 124— Haddock v. John¬ 
son, 194 P. 1077, 80 Okl. 250 —State 
V, Pruett, 144 P. 366, 43 OkL 766— 
Homesteaders v. MeCombs, 103 P. 
691, 24 Okl. 201, 38 Ii,R.A.,N.S., 
1000. 


Okl.—Starkweather t. Kemp, 88 
P.2d 1045. 18 Okl. 28. 

4a OkL—State v. Short, 240 P. 700, 
113 Okl. 187—^Robertson v. Bo¬ 
zarth. 209 P. 742, 87 OkL 102— 
Clark V. Warner, 204 P. 929, 85 
Okl. 153—State v. Ross, 183 P. 918, 
76 Okl. 11—Starkweather v. Kemp, 
88 P. 1045, 18 Okl. 28. 

15 C.J. p 1108 note 38. 

49. Okl.—State v. Rowe, 800 P. 727„ 
149 Okl. 240. 

15 C.J. p 1108 note 39. 

WhiLs the anclent wrlt Is obsolete, 
the constitution, in conferring upon 
the supreme court the power to is¬ 
sue the writ of quo warranto, con¬ 
fers upon the court the power to en- 
tertain civil actions brought under 
statutes authorizing the granting of 
relief similar to that obtainable un¬ 
der the ancient writ—^Jarman v. Ma- 
son, 229 P. 459, 102 Okl. 278. 

5a Okl.—^Dancy ▼. Owens, 268 P. 
879, 126 Okl. 87—Gregg v. Hughes, 
214 P. 904, 89 Okl. 168. 

15 C.J. p 1108 note 40. 

]blmit8 of power 

Supreme court can issue wrlt of 
certiorari for Jurisdictional errors- 
only.—Common School Dist. No. 32 
V. Independent School Dist. No. 56, 
181 P. 938, 76 Okl. 70—16 C.J. p 1108 
note 40 [a3. 

51. Okl.—State ex rei. Mudd v. 
Osage County Court, 34 P.2d 244, 
168 Okl. 470—State ex rei. School 
Dist 40 V. Walden, 28 P.2d 546, 
167 OkL 144, certiorari denled Wal¬ 
den V. State of Oklahoma ex rei. 
School Dist No. 40, Bryon County, 
OkL, £4 S.Ct 772, 292 U.S. 689, 78 
L.Ed. 1491—^Redeom v. District 
Court of Eighth Judicial Dist, 
284 P. 1113, 141 Okl. 237—State v. 
Mathews. 273 P. 352, 134 ©kl. 288 
—^Dancy v. Owens, 258 P. 879, 126 
Okl. 37—State v. Davenport 266 
P. 340, 125 Okl. 1—Harrls v. Hud- 
son, 250 P. 682, 122 Okl. 171, cer¬ 
tiorari denied Hudson v. Harris. 
47 S.Ct 336, 273 U.S. 743, 71 L.Ed. 
869 and Owens v. Harris, 47 SCt 
336, 273 U.S. 743, 71 L.Ed. 869— 
State V. Chambers, 220 P. 890, 96 
Okl. 78. 

Xn criminal matters 

(1) The supreme court does not. 


696 



COCRTS 


§ 441 


21 C.J.S 

be provided by law,52 and to hear and detcrmine 
the same, and may also exercise such othcr and fur- 
ther jurisdiction as may be conferred on it by law.53 
Under the supreme court rules, in ali original ac- 
tions or proceedings instituted therein briefs must 
be filed,5^ and petitioner must state fully, by affi- 
davit, the reason why the action or proceeding is 
brought in the supreme court instead of in one of 
the inferior courts of concurrent jurisdiction.55 It 
will ordinarily exercise such jurisdiction only in 
matters of public importance, or when a refusal to 
entertain jurisdiction would work a great wrong.56 

Ancillary jurisdiction, The supreme court has 
power to issue injunctions in support of its deci- 
sions.®*^ 


b. Otber Coxirts 

The Okiahoma crimfnal court of appeais Is a statu- 
tory court of special and limited appellate Jurisdiction. 
The district and superior courts have appellate jurisdic¬ 
tion In certain cases. 

Under the Okiahoma constitution, authonty is 
granted to the legislature to confer appellate ju¬ 
risdiction in criminal cases on a criminal court of 
appeais.®® The criminal court of appeais, created 
pursuant to the pcrmissive authority thus vested in 
the legislature, is not a constitutional court.®® Its 
jurisdiction exists and can be exercised solely by 
virtue of statute®® and is special and limited.®^ 
It has exclusive appellate jurisdiction in criminal 
causes,®2 but no civil jurisdiction whatever.®® With 
a few exceptions, its jurisdiction is limited to ap- 
peals®^ and proceedings in aid thereof.®® In aid 


liare jurisdiction to issue the writ 
of prohibition against the district 
court to prevent trial of a criminal 
case in view of the constitution and 
statutes firiving- the court of criminal 
appeais exclusive appellate Jurisdic¬ 
tion in criminal cases.—Jeter v. Dis¬ 
trict Court of Tulsa County, 206 P. 
831, 87 Okl. 3. 

(2) But the criminal court of ap¬ 
peais may be prevented by a writ 
of prohibition from releaslng on nile 
to Show cause why habeas corpus 
should not be issued one imprisoned 
by supreme court for contempt.— 
Dancy v. Owens, 258 P, 879, 126 Okl. 
37—State V. Davenport, 266 P. 340, 
125 Okl. 1. 

52. Okl.—State v. Rowe, 300 P. 727, 
149 Okl. 240. 

15 C.J. p 1108 note 42. 
filJlULOtiOU 

(1) The supreme court has not 
original jurisdiction to issue writs 
of Injunction where the relief prayed 
is purely injunctionaL—State v. Ken- 
ner, 97 P. 268, 21 Okl. 817—15 C.J. 
p 1108 note 42 [a]. 

(2) The supreme court will not 
consider whether it has jurisdiction 
to grant purely injunctional relief 
in a case in which there is no oc- 
casion for the exercise of such ju¬ 
risdiction.—State ex rei. Smith v. 
State Election Board, 36 P.2d 497, 169 
Okl. 163. 

5a Okl.—^In re Gross Production 
Tax of Wolverine Oil Co., 154 P. 
362, '63 Okl. 24. 

15 C.J. p 1108 note 33 [a], [c]. 

54. Okl.—State v. Linn, 176 P. 224, 
71 Okl. 177. 

Okl.—^Kelly v. Anderson, 9 P.2d 
948, 156 Okl. 158—^Presbury v. 
County Court of Blay County, 213 
P. 811, 88 Okl. 273—In re School 
Budgets for 1919-1921 for DIst. 
No. 1, City of Coalgate, 209 P. 325, 


87 Okl. 127—Chambers V. Walker, 
206 P. 202, 85 Okl. 289. 

16 C.J. p 1108 notes 33 [b], 89 [b]. 

Attoxney general held subject to rnle 
Okl.—State v. McCullough, 168 P. 
413, 67 OkL 8. 

56. Okl.—Jarman v. Mason, 229 P. 
459, 102 Okl. 278. 

Coxurtitutloiiality of geaexal statute 
Supreme court In its discretion 
will assume original jurisdiction to 
determine constitutionality of act of 
general public importance. In such 
case only constitutionality of pri- 
mary purpose of act is properly be- 
fore the court, and not the operative 
provisions of act, unless some si>e- 
cliic action toward their enforcement 
has been taken and such matter is 
also properly presented.—State v. 
Mathews, 273 P. 352, 134 Okl. 288. 

ICoot anestions 

The supremo court will not exer¬ 
cise its original jurisdiction merely 
for the purpose of passing upon a 
moot question.—^Adams v. Ogden, 40 
P.2d 677, 170 Okl. 429—Schneider v. 
Swindall, 280 P. 412, 138 OkL 66. 

Bule applled to wzits of 

(1) Mandamus.—Kelly v. Ander¬ 
son, 9 P.2d 948, 156 Okl. 168—State 
V. Swan, 281 P. 803, 139 Okl. 204— 
State V. Short, 240 P. 700, 113 Okl. 
187—State v. Crockett, 206 P. 816, 
86 Okl. 124—Clark v. Warner, 204 P. 
929, 85 Okl. 153—State v. Ross, 183 
P. 918, 76 Okl. 11—State v. Dyon, 
166 P. 419, 63 Okl. 285—State v. 
Pruett, 144 P. 365, 43 Okl. 766. 

(2) Prohibition.—State v. Math¬ 
ews, 273 P. 352. 134 Okl. 288. 

Wheze respondent adndts xight to 
writ of prohibition on an original 
application to the supreme court, the 
court will grant writ, if application 
reasonably supports it.—State ex rei. 
Risher v. District Court of Seminole 
County, 27 P.2d 826, 167 OkL 43. 
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57. Okl.—State v. Chambers, 220 P. 
890. 96 Okl. 78. 

Sa Okl.—Dancy v*. Owens, 258 P. 
879, 126 Okl. 37—State v. Daven¬ 
port. 256 P. 340, 125 Okl. 1. 

59. Okl.—State v. Rowe, 300 P. 727, 
149 Okl. 240—Dancy v. Owene, 258 
P. 879, 126 Okl. 37—State v. Dav¬ 
enport, 256 P. 340, 125 Okl. 1. 

ea Okl.—^Dancy v. Owens. 268 P. 
879, 126 Okl. 37—State v. Daven¬ 
port, 256 P. 340, 125 Okl. 1. 
Xssnanee of extraordiaury writs 
If the statute purports to give the 
criminal court of appeais power to 
issue extraordinary writs, the legis¬ 
lature has the right to regulate the 
issuance thereof and the power and 
authority of the court acting ‘there- 
on.—^Dancy v. Owens, 258 P, 879, l26 
Okl. 37—State v. Davenport, 256 P. 
340, 125 Okk 1. 

6SL. Okl.—^Dancy v. Owens, 258 P. 
879, 126 Okl. 87—State v. Daven¬ 
port, 256 P. 340, 125 Okl. 1—Eu' 
banks v. Cole, 109 P. 742, 4 Okl.Ci 
38. 

69. Okl.—^Dancy v. Owens, 258 F. 
879. 126 Okl. 37—State v. Daven¬ 
port, 256 P. 340, 125 Okl. 1—Jeter 
V. District Court of Tulsa County, 
206 P. 831, 87 OkL 3—State v. 
Brown, 126 P. 245, 8 Okl.Cr. 40. 

15 C.J. p 1108 notes 45. 48. 

63. Okl.—Dancy v. Owens, 258 P. 
879, 126 Okl. 37—State v. Daven¬ 
port, 256 P. 340, 125 Okl. 1—Bu- 
chanan v. State, 236 P. 903, 30 
OkLCr. 362. 

16 C.J. p 1108 note 60. 

64. OkL—Langley v. State. 12 P.2d 

264, 53 Okl,Cr. 401—Crump v. 

State, 124 P. 632. 7 OkLCr. 535. 

65. Okl.—^Dancy v. Owens, 268 P. 
879, 126 OkL 37—State v. Daven¬ 
port. 266 P. 340, 125 Okl. 1. 
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of its appellate jtirisdktion it may issuc writs of 
prohibitioni'® or \vrit«» of mandamus®" to inferior 
courts, but it is without power to issue writs of 
mandamus to public ofhcers.®® Whilc it is without 
powcr to rtview the final judgments of the su¬ 
preme court,®** within the limits of its own juris- 
diction its decisions are It is the duty of 

the crimiiial court of appeais to sec that a unifonn 
System of criminal jurisprudence is follow^edJ^ 

The appellate jurisdiction of courts in criminal 
cases generally is considercd in the CJ.S. title 
Criminal Law § 1636, also 17 CJ. p 21 note 75~p 23 
note 82. 

Advisory opinions, The statute authorizing the 
govemor to require the opinion of the judges of 
the criminal court of appeais, or any of them, 
upon the statement fumished by the judge of a 
court at which a con viet ion requiring a judgmcnt 
of death is had contemplatcs an advisory opin¬ 
ion* 2 as to whether there has been an observance 
of ali the formalitics of law cssential to the tak- 
ing of human life, and whether the trial, convic- 
tion, and sentcnce of death have been in accord- 


ance with law,*^® which will be given only where 
an appeal has not been taken from the judgment 
and sentence of death, and the time for appeal has 
expired.7^ 

The district and superior courts have such appel¬ 
late jurisdiction as is vested in them by statutc.7® 
A case pending on appeal in the county court from 
a justice of the peace court may be transferred on 
motion of plaintiff to the superior court.76 

§ 442. Oregon 

Decisions relating to the Oregon supreme and 
Circuit courts will be discussed in the sections im- 
mediately following. 

§ 443 . — Supreme Court 

The Oregon supreme court, a constitutional court, has 
Jurisdiction to revise the flnal decisions of the Circuit 
court, and has llmlted original jurisdiction. 

The supreme court of Oregon is a constitutional 
court.77 It has jurisdiction to review the final 
decisions of the circuit court and, in its discre- 
tion,7® it may take original jurisdiction in manda- 


aeii Okl.—Herndon v. Hammond, 115 
P. 775, 28 Okl. 616—Oorley v. 
Adair County Ct., 134 P. 835, 10 
Okl.Cr. 104. 

15 aj. p 1108 note 52. 

€7. Okl.—Moore v. Taylor, 215 P. 
865, 24 Okl.Cr. 80—Ailen v, Hus- 
ton, 165 P. 742, 13 OkLCr. 622. 

15 OJ. p 1108 note 63. 

Bis4iialil3rlsff trial jvdffe 

The criminal court of appeais has 
Power to srant a petltlon for a wrlt 
of mandamus on motion of the state 
to d.sqiualify a iudge from trying a 
criminal case.—State v. Brown, 126 
P. 245, 8 OkLCr. 40, Ann.Cas.l914C 
394. 

6& OkL—^Moore v. Taylor, 215 P. 

965, 24 OkLC]^ 80. 

60. Okl.—Dancy v. Owens, 258 P. 

879, 126 OkL 37—State v. Daven- 
port, 256 P. 840, 125 OkL 1. j 

TOl Okl.—Dancy v. Owens, 258 P. 

879, 126 Okl. 87. 

71. OkL—State v. Davis, 130 F. 962, 
9 Okl.Cr. 94, 44 L.RJL,N.S., 1083. 

72. OkL—^In re Opinion of the Judg¬ 
es, 195 P. 149. 18 OkLCr. 866. 

15 aJ. p 1109 note 54 [c]. 

78. OkL—In re Opinion of the Judg¬ 
es, 36 P.2d 310, 56 OkLCr. 188—In 
re Opinion of the Judges, 195 P. | 
146, 18 OkLCr. 360—In re Opinion 
of the Judges, 118 P. 156, 6 OkL 
Cr. 210. 

74. Okl.—In re Opinion of the Judg¬ 
es, 40 P.2d 692. 66 OkLCr. 372— 
In re Opinion of the Judges, 36 


, P.2d 310, 56 OkLCr. 188—In re 
! Opinion of the Judges, 81 P.2d 159, 
55 OkLCr. 381—^In re Opinion of 
the Judges. 14 F.2d 956, 54 OkLCr. 
103—In re Opinion of the Judges, 
14 P.2d 956, 54 Okl.Cr. 101—In re 
Opinion of the Judges, 14 P.2d 238, 
54 Okl.Cr. 56—^In re Opinion of the 
Judges, 277 P. 283, 43 Okl.Cr. 40— 
In re Opinion of the Judges, 251 
P. 757, 36 Okl.Cr. 38—In re Opin¬ 
ion of the Judges, 248 P. 350, 35 
Okl.Cr. 39—In re Opinion of the 
Judges, 244 P. 50, 33 OkLCr. 354— 
In re Opinion of the Judges, 242 
P. 539, 33 OkLCr. 250—^In re Opin¬ 
ion of the Judges, 195 P. 146, 1$ 
OkLCr. 360—In re Opinion of the 
Judges, 189 P. 198. 17 OkLCr. 869. 
15 C.J. p 1109 note 55. 

Beoson for mle 

“To render an advisory opinion 
where the time given for an appeal 
has not yet expired, and where an 
appeal may be perfected, would be 
to prejudge the case upon an ex 
parte proceeding, which might be 
brought before the court upon an ap¬ 
peal.”—In re Opinion of the Judges, 
40 P.2d 692, 693, 56 Okl.Cr. 372. 

Optidoa rmderad before explratlon of 
time for appeal 

Okl.—^In re Opinion of the Judges, 
195 P. 149, 18 OkLCr. 366. 

75» Probate motters 
The superior courts may, by stat¬ 
ute, be give^i appellate Jurisdiction 
over the county courts in probate 
matters, but such appellate Jurisdic¬ 
tion does not confer supervisory con- 
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trol over the county courts.—Swaln 
V. Swan, 294 P. 153, 147 OkL 33. 
Review of inferior courts see supra 
S 283. 

78. Okl.—^Yarborough y. Rlchardson, 
131 P. 680, 38 OkL 11—Oklahoma 
P. Ins. Co. V. Phillip, 111 P. 334, 
27 Okl. 234. 

77. A pezmanent InstitatiLon 

Or.—Warren Const. Co. v. Grant 3 
P.2d 1118, 137 Or, 410, denying re- 
hearing 299 P. 686, 137 Or. 410. 

78. Or.—^In re Wlnters’ Estate, 80 P. 
2d 714, 169 Or. 637—MeCargar v. 
Moore. 176 P. 77, 89 Or. 697, grant- 
ing motion to recall mandate 173 
P. 268, 88 Or. 682. 

Plaoe w’her» appeais heard 
Or.—^Hayes v. Cummings, 235 P. 
304, 115 Or. 13. 

Frior to constitutional amendment 
of 1910, the supreme court had Juris¬ 
diction only to revise final Judgments 
of the Circuit court.—^In re Wlnters' 
Estate, 80 P.2d 714, 159 Or. 637—15 
aJ. p 1109 note 66. 

79. Or.—State v. State Industrial 
Accident Commission, 237 P. 680, 
116 Or. 484. 

" We should oarefnlly. cooslden 
First, the condltion of the business 
of this court; second, the hardshlps 
to the petitioner incident to a dc- 
nial of the writ; third, whether the 
petitioner has any plaln, speedy, ade- 
quate remedy in the Circuit court; 
and, fourth, whether he has a reme¬ 
dy by appeaL”—State v. Plummer, 
189 .p. 406, 406, 97 Or. 618—Ex parte 
Jerman, 112 P. 416, 418, 67 Or. 887. 
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mus,*® quo warranto,*^ and habeas corpus*^ pro- 
ceedings. Aside from thcse instances the supreme 
court is a court of review only although in order 
to preserve its jurisdiction over the subject of a j 
suit on appeal, it may, as an incident to its ap- ! 
pcllate jurisdiction, issue a temporary inj unet ion, 
but such power should be exercised only upon the 
most urgent necessity.*® 

§ 444 . -- Circtiit Courts 

The Oregon Circuit courts have appellate jurisdiction 
and supervisory control over all inferior ofllcers and 
tribunals. 

Under the Oregon constitution all judicial pow¬ 
er, authority, and jurisdiction not vested thereby, 
or by laws consistent therewith, in other courts, 
belong to the Circuit courts; and they have appel¬ 
late jurisdiction and supervisory control over all 
other inferior courts, officers, and tribunals.86 


§ 445. Pennsylvania 

The Pennsylvania appellate courts cannct assume du- 
ties and functlons delegated exclusively to other tribunals 
by the legislature. 

The appellate courts of Pennsylvania cannot as¬ 
sume duties and functions delegated exclusively to 
other tribunals by the legislature.^^ 

§ 446. -Supreme Court 

The Pennsylvania supreme court has appellate Juris¬ 
diction in all caset provlded by law and it also has llmited 
original jurisdiction. 

The Pennsylvania supreme court possesses all 
the powers conferred upon it by the constitution 
and by valid statutes,** and the pow'ers confer¬ 
red by statute can be taken away only by express 
words or irresistable implication.^® Under the con¬ 
stitution it has appellate jurisdiction by appeal,®® 
certiorari,®^ or writ of error in all cases provid- 
ed by law.®® By statute the supreme court has 
appellate jurisdiction of pleas, plaints, and causes 


00 , Or.—^In re Winters" Es tat e, 80 
P.2d 714, 159 Or. 637—State v. 
State Industrial Accident Commis- 
sion, 237 P. 680. 115 Or. 484—State 
V. piummer, 189 P. 406, 97 Or. 518 
_Central Oregon Irr. Co. v. Pub¬ 
lic Service Commn., 167 P. 1070, 
80 Or. 607. 

0 L Or.—^In re Winters* Estate, 80 P. 
2d 714, 169 Or. 637—Central Oregon 
Irr. Co. V. Public Service Commn., 
157 P. 1070, 80 Or. 607. 

83 , Or.—^In re 'Winters' Estate, 80 
P.2d 714, 169 Or. 637—Central Ore¬ 
gon Irr. Co. V. Public Service 
Coxnmn., 167 P. 1070, 80 Or. 607— 
Ex pi Jerman, 112 P. 416, 57 Or. 
387. 

83. Or.—^In re Winters* Estate, 80 
P.2d 714, 169 Or. 637—^Rorvick v. 
Astoria Box & Paper Co., 299 P. 
833, 136 Or. 381—State v. Dormit- 
aer, 261 P. 428, 123 Or. 172—State 
V. Kozer. 247 P. 806, 118 Or. 656— 
Mclntosh Livestock Co. v, Buffing- 
ton, 217 P. 636, 108 Or. 358—Mc- 
Cargar v. Moore, 176 P. 77, 89 Or. 
697, grantlng motion to recall man¬ 
date 173 P. 258, 88 Or. 682—Wal- 
lace V. Portland Ry., Llght & Pow¬ 
er Co., 170 P. 283, 88 Or. 219. 

16 aj. p 1109 note 69 [a]. 

A. wrlt of review cannot be granted 
by the supreme court.—State v. Ko¬ 
zer, 247 P. 806, 118 Or. 656. 
OrganizatloiL of dralnage dlstxlcts 
In determining regrularity of pro- 
ceedings in organization of draln- 
age and irrigation distriets. supreme 
court is not a court of original or 
concurrent jurisdiction, but is strict- 
ly an appellate court—^In re Scap- 
poose Drainage Dist, 239 P. 193, 116 
Or. 641, denying petition 237 P. 1117, 
116 Or. 541, whlch modifled 237 P. 
684, 115 Or. 54. 


84. Or.—Noyes-Holland Logglng Co. 
V. Pacific Live Stock & Lumber Co., 
165 P. 236, 84 Or. 386—Livesley v. 
Krebs Hop Co.. 97 P. 718, 57 Or, 
352, 107 P. 460, 112 P. 1. 

8 & Or.—^Noyes-Holland Logging Co. 
V. Pacific Live Stock & Ltumber Co., 
165 P. 236, 84 Or. 386. 

15 C.J. p 1109 note 56 [c]. 

86 - Or.—State v. Kozer, 247 P. 806, 
118 Or, 666 . 

87, Pa.—In re White Tp. School 
Dist, 150 A. 744, 300 Pa. 422. 

88 . Pa.—^Apex Hosiery Co. v. Phila¬ 
delphia County, 200 A. 598, 331 Pa. 
177. 

Powers of kijxg^s bench 

(1) The supreme court has all the 
powers of the English court of king*s 
hench.—Apex Hosiery Co. v. Phila¬ 
delphia County, supra—In re Carbon 
County Judicial Vacancy, 141 A. 249, 
292 Pa. 300—15 C,J. P 1109 note 64 
[a]. 

(2) Sending a Judge to sit in an 
inferior court was undoubtedly wlth- 
in the power of kingr^s bench and is 
therefore within the power of the su¬ 
preme court—In re Caxhon County 
Judicial Vacancy, supra. 

The promulgatioa of a ml» of 
pxactioe as to the time of flling an- 
swer to a writ of scire facias is 
within the power of the supreme 
court.— VInnacombe v. City of Phila¬ 
delphia. 147 A. 826, 297 Pa. 664. 

Nonjudidal duties cannot by vir- 
tue of an express constitutional in- 
hibition, be conferred upon the su¬ 
preme court.—^Malett v. Kaler, 22 Pa. 
Dist & Co. 20. 

09 . Pa.—^In re Carbon County Ju¬ 
dicial Vacancy, 141 A. 249, 292 
Pa. 300. 


9a Pa.—City of Duquesne v. Pincke, 
112 A. 130, 269 Pa. 112. 

15 C.J. p 1109 note 71. 

Cases outslde the sopexior court’s 
appellata juzlsdiotion may be appeal- 
ed directly to the supreme court— 
Appeal of Walfcer, 144 A. 288, 294 Pa. 
385—City of Duquesne v. Fincke, 112 
A. 130, 269 Pa. 112—15 C.J. p 1109 
note 71 [c], td]. 

Appeals iuvolvixig title or zlght to 
pubUe office are within the supreme 
courfs jurisdiction.—^In re Appoint- 
ment of Two Directors for Wells Tp. 
School Dist. 94 Pa.Super. 583—16 
C.J. p 1110 note 83 [aj. 

AUegbeny county court 
One convicted of wife desertlon In 
the Allegheny county court may ap¬ 
peal directly to the supreme court, 
in the ahsence of a statutory right 
of appeal to the superior court— 
Commonwealth v. Speer, 110 A. 268, 
267 Pa. 129. 

»1. Pa,—City of Duquesne v. Pincke, 
112 A. 130, 269 Pa. 112. 

15 C.J. p 1109 note 72. 

Whsn. the zight of appeal 1» da- 
nied by the legislature, the scope of 
the supreme courfs inquiry on cer¬ 
tiorari is llmited to jurisdictional 
questions.—In re White Tp. School 
Dist, 150 A. 744, 300 Pa. 422. 

93 . To what courfs power extends 
The judicial authority of the su¬ 
preme court extends to the review 
and correction of all proceedings of 
ail inferior courts, except where such 
review is expressly excluded by stat¬ 
ute, and It may issue all sorts of 
process, and use and adopt all sorts 
of legal forms necessary, to give ef- 
fect to such supervisory authority. 
—Schmuck v. Hartman, 70 A. 1091, 
222 Pa. 190, 
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removed from any other court of the state, and may 
examine and correct ali manner of errors of the 
justices, magistratcs, and courts of the state in 
process, procecdings, judgments, and dccrees, and 
may reverse, modify, or afhrm the same.^3 As ap- 
pcars in § 447 infra, certain cases are committed 
to the exclusive and final appellate jurisdiction 
of the superior court, including appeals from 
the common pleas, or orphans* courts involving 
less than an amount hxed by statute. Thus, while 
appeals lie dircctly to the supreme court from the 
decisions of the common pleas, or orphans* courts, 
if the amount in controversy exceeds the amount 
thus fixed,®^ the supreme court*s jurisdiction does 
not extend to appeals involving less than such 
amount.55 Even though a case falis within the 
general class of cases within the exclusive and 


final appellate jurisdiction of the superior court, 
an appeal may be taken to the supreme court if 
the case involves the construction or application of 
the state or federal constitution, or a statute or 
treaty of the United States;^® or if the superior 
court, or a judge of the supreme court allows the 
appeal or if the jurisdiction of the superior 
court is in issue. Appeals erroneously taken to 
the supreme court, instead of to the superior court, 
must be remitted to the latter court^® 

Original jurisdiction. Under the state constitu¬ 
tion the judges of the supreme court have original 
jurisdiction in cases of injunction where a Cor¬ 
poration is a party defendant,9^ of mandamus to 
courts of inferior jurisdiction,^ pf quo warranto 
as to all officers of the commonweaith whose juris¬ 
diction extends over the state,2 and of habeas 


93. Pa.—Schmuck,v. Hartman. su¬ 
pra. 

15 C.J. p 1110 note 76. 

94. Pa.—^Hoffer v. Reading Co.. 134 
A. 415, 2S7 Pa. 120. 

15 C.J. p 1110 note 73. 

96b Pa.—^In ro TVilbui^s Eatate, 5 
A.2d 362. 334 Pa. 79—In re Schuetz* 
Estate, 172 A. 865, 315 Pa. 105, re¬ 
mitted. aee 174 A. 832, 114 Pa. 
Sui>er. 602—^In re Ever8on*s Estate, 
163 A. 520, 309 Pa. 291. 

15 CJ. p 1110 note 78. 

Determinailon of am.ouiLt 

(1) In determininer whether a caae 
involves tbe necessary jurisdictlonal 
amount only the amount really in 
controversy is considered.—School 
Dlst. of Baldwin Tp. v. Pittsburgh 
Termlnal Goal Corporation, 194 A. 
900, 328 Pa. 17, transferred, see 200 
A. 885, 132 Pa.Super. 148—^In re 
Schuctz^ EsUte. 172 A. 866, 315 Pa. 
105, remitted. see 174 A. 832, 114 Pa. 
Super. 602. 

<2) In actions Involving tltle or 
possession of property, jurisdiction 
Is determlned by the certiflcate of 
the judge as to value of the Interest 
in controversy.—^In re McGlinn's Bs- 
tate, 113 A. 548. 270 Pa 273—Green 
V. Duflee. 80 A. 886, 231 Pa 393. 

(3) In actions involving the pay- 
ment of money, jurisdiction is con- 
clusively determlned by the amount I 
of the judgment or award.—^Mlller v. 
Myers, 149 A. 745, 299 Pa 482—Nlck 
V. Craig, 148 A, 709. 298 Pa 411— 
Sharp V. Keiser, 140 A. 772, 292 Pa 
142—In re McGllnn*8 Estate, 113 A. 
548, 270 Pa 273. 

(4) Ordinarily the verdlct as ren- 
dered or as diminished by remittitur 
will be treated as correct amount of 
judgment, and the judgment cannot 
be raised above amount of verdlct by 
including interest from date of ver- 
dict to date of Judgment in the ab- 
«'ence of special circumstanees ap- 


pearing in the record and warrantlng 
Inclusion of interest In judgment.— 
Sharp V. Keiser, supra 

(5) If plaintiff recovers nothing 
the amount in controversy, is de- 
termined by the amount claimed in 
the statement of claim, or declara- 
tion, together with interest thereon. 
—Cara v. Newark Pire Ina Co., 163 
A. 289, 309 Pa 71. 

(6> The sepamte clalms of sep¬ 
arate appellants cannot be added.— 
In re Schuetz* Estate. 172 A. 865, 815 
Pa 105, remitted, see 174 A. 832, 114 
PaSuper. 602—^In re McGlinn'8 Es¬ 
tate. 113 A. 548. 270 Pa 273—16 C.J. 
p 1110 note 78 Cc]. 

(7) Nor can separate olaims of the 
same appellant be added.—In re Mc- 
Glinn*8 Estate, supra 

(8) However, two or more awards 
to the same appellant In the same 
proceeding based on clalms of the 
same nature may be treated as one. 
—^2£lller v. Hyers, 149 A. 745, 299 
Pa 482. 

(9) Other cases involving deter- 
mination of amount see 15 C.J. p 
1110 note 78 CeL ItJ. 

Cknnpaiiloii inita 

Certiflcate that amount In eontro- 
versy in partition suit ezceeded 
twenty-flve hundred dollars did not 
give supreme court jurisdiction of 
companlon suit between same parties 
based on same evidence but in which 
separate decree tras entered.—^Zucaro 
V. Pepe, 149 A. 650, 299 Pa 854. 

96* Only naaettled «neationa, and 
not Questions which have been fully 
considered, and more than once defl- 
nltlvely settled, are contemplated by 
this provlsioa—^In re Boyle, 42 A, 
1025, 190 Pa 577, 45 399. 

97. ThiS oonatrneiloa of aa Ixopor- 
taat statute being Involved, the su¬ 
preme couzt allowed an appeal from 
the superior court—Gorges v. Great- 
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er Adelphi Building & Loan Ass'n, 
185 A. 815, 322 Pa 569, reverslng 182 
A. 804, 120 PaSuper. 322. 

98. Pa—^In re Everson’s Estate, 163 
A. 620, 309 Pa 291—In re Audit of 
Finances of School Dist. of Manor 

I Tp., 126 A. 261, 281 Pa 116—In 
re McGllnn*s Estate, 113 A 548, 
270 Pa 273—^In re Shoemaker, 34 
A 627. 176 Pa 159—Chrlstner v. 
John, 33 A 107, 171 Pa 527. 

99. Pa—Philadelphia Gas Works Co. 
V. City of PhlladelphlA 1 A2d 156, 
331 Pa 321—Wilson v. Philadel¬ 
phia County, 179 A 663, 319 Pa 
47—Wentz v. City of Philadelphia, 
151 A 883, 301 Pa 261—Rafl v. 
City of Philadelphia, 100 A 816, 
256 Pa 312. 

15 C.J. p 1109 notes 65, 66. 

Aotioa by the court is dlscratioiiA- 
xy and rellef will be granted only 
where the Corporation is a proper 
party defendant and the necessity 
for action is apparent—^Wentz v. 
City of Philadelphia 151 A 883. 301 
Pa 261. 

Municipal, as well as private, cor- 
porations, are subject to the power 
granted.—Wentz v. City of Philadel¬ 
phia supra—Wheeler v. Philadelphia 
77 Pa 338. 

Fartlonlar matteors not considered 
in original proceedinga—^Davidowltz 
v. Philadelphia County, 187 A 585, 
324 Pa 17. 

1. Pa—Blazls v. Bechtel, 100 A 967, 
266 Pa 529. 

15 C.J. p 1109 note 68. 

2m Pa—Commonweaith v. Glass, 145 
A 278, 295 Pa 291. 

15 C.J, p 1109 note 69. 

Judges 

<1) The supreme court has juris¬ 
diction of an original quo warranto 
proceeding to oust the judges of the 
Philadelphia municipal court—Com- 
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corpus; but they cannot exercise any other original 
jurisdiction.3 When the supreme court assumes 
jurisdiction in an original proceeding involving the 
same issues involved in a suit pending in a low- 
er court, it may remove such suit from the low- 
cr court and dispose of it.** 

§ 447. - Superior Court 

The appeltate and original Jurisdiction of the 8U> 
perior court Is purcly statutory. 

The jurisdiction of the Pennsylvania superior 
court is purely statutory.5 It is not a fact finding 
tribunal and does not weigh evidence,® and has 
no original jurisdiction except that under the pro- 
visions of tjie statute it, or any judge thereof, has 
full power and authority to issue writs of habeas 
corpus retumable therein. It has exclusive and 
final appellate jurisdiction of ali appeals in: (1) 
AU proceedings in the court of quarter sessions of 
the peace or before any judge thereof, except cases 
involving the right to a public office.’^ (2) AU 
proceedings in the court of oyer and terminer and 
general jail delivery, except cases of felonious 
homicide.8 (3) Any action, claim, distribution, or 
dispute of any kind in the common pleas, at law 
or in equity, whether originating therein or reach- 
ing that court by appeal or certiorari from a jus- 


ticc of the pcace or aldcrman, or magistrate, or any 
single claim, any dispute, distribution or other pro¬ 
ceeding in the orphans' court, if the amount or 
value really in controversy is not greater than an 
amount fixed by statute,® and if also the subject of 
the controversy is either money, chattcls real or 
personal, or the possession of or title to real prop- 
erty, and if also the action, or other proceeding, 
is not brought, authorized, or defended by the 
attorney general in his official capacity. Appeals 
in proceedings for divorce must be taken to the 
superior court.^® 

The superior court has broad statutory pcwers 
in disposing of cases appealed thereto.^^ Appeals 
erroneously taken to die superior court, inscead 
of the supreme court, must be certified to the lat- 
ter courL^® The superior court has no piower to 
review the action of the supreme court in dirccting 
that an adjudication of the orphans* court should 
be open so that additional testimony might be tak- 
en.^® 

§ 448. -Other Courts 

The Pennsylvania common pleas courts, the court of 
quarter sessions, and the county courts, may have ap¬ 
pellate jurisdiction In certaln cases. 

The courts of common pleas,i^ quarter sessions,^*» 


monwealth ex rei. Kelley v. Brown, 
193 A. 258, 827 Pa. 136. 

(2) The presldent Judge of the 
Philadelphia municipal court is an 
officer whose jurisdiction extends 
over the state.—Commonwealth v. 
Glass, 145 A. 278. 295 Pa. 291. 

(3) Other Judges see 16 C.J. p 1109 
note 69 [a]. 

a Pa.—Gliwa v. U. S. Steel Corpo¬ 
ration, 185 A. 584. 322 Pa. 225, cer¬ 
tiorari denied 67 S.Ct. 117, 299 U. 
S. 593. 81 L.Ed. 437. 

15 C.J. p 1109 note 70. 

4. Pa.—^Philadelphia Gas Works Co. 
V. City of Philadelphia, 1 A.2d 166, 
331 Pa. 321. 

a Pa.—^Appeal of Weinbach, 176 A. 
500, 316 Pa. 333—Appeal of Walk- 
er, 144 A. 288, 294 Pa. 385—City of 
DuQuesne v. Pinke, 112 A. 130, 269 
Pa. 112—Commonwealth v. Atlan¬ 
tic Reflning Co., 67 Pa.Super. 661. 

16 C.J. p 1110 note 82 [a], tb]. 
Appeals involving title or xigOit to 

pnbllo oflLoe are not within the su¬ 
perior court's jurisdiction.—^In re Ap- 
polntment of Two Dlrectors for 
■Wells Township School Bistrlct, 94 
PaSuper. 683—16 C.J. p 1110 note 
83 [a]. 

The aotlon of a oonnty mlaxy 
hoMd in refusing to flx the salary 
of a deputy sheriff would ordinarily 
he outside the superior courfs ju- 


risdictlon.—^Appeal of Iiudwick, 178 
A. 339, 117 Pa.Super. 471. 
fl. Pa.—^Automobile Banking Corpo¬ 
ration V. Draper, 195 A. 441, 129 
Pa.Super. 501. 

7. Pa.—^In re Audit of Finances of 
School Dist. of Manor Tp., 126 A. 
261, 281 Pa, 116. 

16 C.J. p 1110 note 83. 

8. Pa—^In re Shoemaker, 84 A. 627, 
175 Pa 169. 

9. Pa—^In re Schuetz* Estate, 172 
A. 865;. 315 Pa 105, remitted, see 
174 A. 832, 114 PaSuper. 602—In 
re McGlinn’8 Estate, 113 A. 548, 
270 Pa 273. 

15 aJ. p 1110 note 86, p 1111 note 90. 
Determination of jurlsdictional 

amount in flxing jurisdiction of su¬ 
preme court see § 446 supra 
Appeals involving greater amonut 
than that flxed by the superior court 
act may be heard by the superior 
court unless the appellee objecta— 
In re McGlinn*s Estate, supra 

10. Pa—^Hartje v. Hartje, 71 A. 538, 
222 Pa 371. 

16 C.J. p 1110 note 85 CaJ. 

11. Pa—^Leland v. Firemen’s Ina 
Co. of Newark, N. J., 2 A.2d 642, 
133 PaSuper. 225—^De Rosa v. 
West Pena Rys. Co., 182 A, 101,1 
120 PaSuper. 90. 

12. Pa—^In re Appointment of Two| 
Dlrectors for Wells Tp. School | 
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Dist, 94 PaSuper. 583—^Neubert v. 
Armstrong Water Co.. 26 Pa.Super. 
608. 

Whera jurisdiction douT^bful 
It has been held that, if it is im- 
possible to determino from the ree* 
ord whether the superior court has 
jurisdiction, the case will be certi¬ 
fied to the supreme court.—^In re 
MisselwiU, 1 PaSuper. 221, 

13. Pa—^In re DeHaven, 41 Pa 
Super. 382. 

14. Pa—^Miller v. Metropolitan li. 
Ins. Co., 58 Pa.Super. 464—^Hunt- 
ingdon and Broad Top Mountain 
Railroad v. Pluke, 82 PaSuper. 126 
—Commonwealth v. Rudy, 3 Pa 
Dlst. & Co. 383. 

15 C.J. p 1110 note 82 Ca]. 

Court may review 

(1) Declsions of workmen’s com- 
pensation boards.—^Vargo v. Camegie 
Steel Co-, 27 PaDist. 30. 65 Pittsb. 
Leg.J. 591. 31 York Leg.Reg. 95. 

(2) Asaessments fixed by boards of 
revision.—^New York & Lehigh Coal 
Co.*s Appeal, 24 PaDist. 462, 43 Pa 
Co. 1. 

15. Pa—CommonwealtlL v. Miller, 25 

PaDist. 144, 43 PaCo. 264, 63 

Pittsb.L€g.J. 689. 

Appeals erroneously taken to the 
court of quarter sessions, instead oT 
the court of common pleas, cannot be 
transferred to the latter court.— 



§ 449 


COVBTS 


21 C.J.S. 


and ccrtain county cowrts'** have such appellate 
jarisdiction as is vested in thcm by statute. 

§ 449. Rhode Island 

The Rhode Island supreme court has flnal revisory 
and appellate Jurisdiction of all questions of law and 
equity, and such other Jurisdiction as has been conferred 
upon it by law, and It has power to issue prorogative 
writs. • 

Under the constitution of Rhode Island the su¬ 
preme court has final, revisory, and appellate ju- 
risdiction of all questions of law and equity.^^ it 
also has power to issue prerog^ative writs,and 


such other jurisdiction as may be conferred upon it 
by Iaw.l^> The supreme court judges are required 
b}' the constitution to give their written opinion up¬ 
on any question of law whenever requested by the 
governor, or by either house of the general as- 
scmbly.20 It is also provided by statute that when¬ 
ever in any action or proceeding pending be- 
fore any court, the constitutionality of an act of 
the general assembly is brought in question on the 
record, the court shall forthwith certify the ques¬ 
tion to the supreme court to be heard and de- 
termined.2i The supreme court cannot entertain a 
petition by a probate judge and the intercsted par- 


CommonweaUh v* Rudy, Z Pa.Dl8t. & 
Co* 3S3> 

XQi AUsgliSiny oounij oonrta 

(1) The Allegheny county court 
bss jurisdiction of appeals frozn 
judsrments in all eivll suits other 
than suits for penalties, before jus-j 
lices of the peace. or other magis- 
trates having like jurisdiction, in the | 
county.—Commonwealth v. Atlantic 
Beflning Co.. 67 Pa.Super. 551. 

(2) The courts of common pleas 
of Allegheny county formerly had Ju¬ 
risdiction of appeals from the Al¬ 
legheny county court in certain 
cases.—Commonwealth v. Speer. 110 
A. 268. 267 Pa. 129—Commonwealth 
▼. Atlantic Reflnlng Co., 67 Pa.Super. 
551. 

15 CJ. p 1111 note 93. 

The Danphixi. connty court of oosu 
sum pleas has flnal and excluslve ju¬ 
risdiction of appeals from the state 
board of undertakers,—Grime v. De¬ 
partment of Public Instruction. 188 
A. 337, 324 Peu ?71. 

17. R.I.—^MacKenzle & Shea t. 
Rhode Island Hospital Trust Co., 
122 A. 774, 45 R.I. 407. 

16 OJ. p 1111 note 2. 

Tfals jnzi8diotio& cannot he onr- 
tatlsrt or impaired by statute.—^Mac- 
Kenzie & Shea v. Rhode Island Hos¬ 
pital Trust Co.. supra—15 C.J. p 1111 
note 3. 

18. R.I.—Carpenter t. Sprague, 119 
A. 561, 45 R.L 29. 

Prorogative writs magr be modifled 

or adapted. or used in their accept- 
ed form. by the supreme court in the 
exercise of the powers of review giv- 
en it by the constitution and stat- 
utes.—^In re Lannl, 131 A. 52, 47 R.I. 
158. 

PetitUms ia egnity la aatiixe of 
quo warraato to determlne right to 
Public office, are excluslvely within 
the Jurisdiction of the supreme court. 
—Black V. Cummings, R.L. 5 A.2d 
658. 

Ihceareise of power 

(1) Ordinarily, petition for writ of 
mandamus should be addressed in, 


flrst instance to superior rather than 
supreme court; but In flrst litigated 
case Involving construction and pro- 
cedure under votlng machine law, 
whereln application had previously 
bcen made to superior court in form 
of petition In equity, which court 
refused to take jurisdiction. supreme 
court would retain jurisdiction In 
view of fact that immediate deciston 
I was desirable.—^Ruerat v. Cappelll. 
1188 A. 637. 56 R.I. 480. 

(2) A writ or process of injunc- 
tion In the nature of a prerogative 
writ may be issued by the supreme 
court at the petition of the attor- 
ney general on behalf of the state to 
restraln some threatened action In- 
Juriously affecting public right.— 
Carpenter v* Sprague, 119 A. 661, 45 
R.I. 29. 

An alimony deoree cannot ba modi, 
liad by the supreme court in an orig- 
inal proceeding invoking Its power 
to Issue prerogative writs.—Ex parte 
Asadoorlan, 135 A. 322, 48 R.I. 50. 

19. R.I.—^In re Lanni, 131 A. 62, 47 
R.I. 168—Carpenter v. Sprague, 119 
A. 661, 46 B.I. 29. 

15 aJ. p 1111 note 96. 

20, R.I.—^In re Opinion to the House 
of Representatives, 6 A.2d 455— 
To Certain Members of the Senate 
in the General Assembly, 191 A. 
618, 68 R.I. 142—To Certain Mem- 
bers of the House of Representa¬ 
tives in the General Assembly, 191 
A. 269—^In re Opinion to the Gov- 
emor. 103 A. 513, 41 R.I. 209. 

16 C.J. p 1111 note 1 [a]. 

*'This constitutional provision Im- 
poses, in a proper case, a duty upon 
the judges of this court to respond. 
It likewlse guarantees a right to the 
House of Representatives which can¬ 
not be denied by any one withoufa 
serious breach of the Constitution.'* 
—^To Certain Members of the House 
of Representatives in the General 
Assembly, R.L, 191 A. 269, 271. 

Tlia oplnions ars merely advlsozy 
R.I.—^In re The Constitutional Con- 
vention, 178 A. 433, 55 R.I. 56— 
In re Opinion of the Justices, 164 
A. 647, 51 R.I. 322——In re Opinion 
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to the Governor, 103 A, 613, 41 R.1 
209. 

Pozmal aad collectiva aotloiL by tha 
honse of representatives assembled 
in meeting Is necessary to support a 
request for an advlsory opinion, and 
the supreme court will not entertain 
a petition made by a majority of the 
members of the house.—^To Certain 
Members of the House of Represen¬ 
tatives in the General Assembly, RL, 
191 A. 269. 

In cases not reasonably within the 
provision for the rendering of ad- 
visory opinlons, the supreme court Is 
under a duty to abstaln from render¬ 
ing such oplnions.—To Certain Mem- 
bers of the Senate In the General 
Assembly, 191 A. 518, 68 R.L 142. 

Only questions of law are required 
to be answered and the court Is not 
required to answer every legislative 
doubt and dlfficulty that mlght pre- 
sent itself during the general as- 
sembly*s proceedings.—^To Certain 
Hembers of the Senate in the Gen¬ 
eral Assembly, supra. 

The legl8latiize’8 adjotizninent sine 
die before the supreme court has 
time to render an opinion as to the 
proper course of legislative action 
relieves the court of its duty to an¬ 
swer the leglslature*s question,—To 
Certain Members of the Senate in the 
General Assembly, supra. 

Where question is beyond ooTurfs 
jnzlsdiotion to determlne authonta- 
tively, the Justices cannot do any 
more than fumish Information on 
the subject.—^In re Opinion to the 
Governor, 103 A. 513, 41 R.L 209. 

21. R.I.—^Probate Court of East 
Provldence v, McCormick, ■ 185 A 
592, 56 R.I. 308, reargument de¬ 
nied 189 A. 2, 57 R.I. 157. 

15 C.J. p 1111 note 4. 

Fozm of question 
Constitutional question certified 
under statute should be ciear and 
definite, and where otherwise record 
should be clarifled in superior court 
and not in supreme court.—^Probate 
Court of East Provldence v, McCor¬ 
mick, supra. 
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21 C.J.S. 


§ 451 


tics to proceedings for the allowance of a clatm 
against a guardian for the construction of a statute 
under a statute authorizing parties having adver- 
sary interests in the construction of a state statute 
to certify the case to the supreme court .22 

The supreme court formerly consisted of an ap¬ 
pellate and a common pleas division.23 

§ 450. South Carolina 

Decisions relating to South Carolina courts pos- 
sessing appellate jurisdiction will be discussed in 
the sections immediately following. 

g 451 ^ — Supreme Court 

The South Carolina eupreme court has appellate Ju¬ 
risdiction oni/ fn cases of chancery, and Is a court for 
the correction of errore at law under such regulations 
as may be prescribed by law, and It has llmlted origlnal 
jurisdiction. 

Under the South Carolina constitution the su¬ 
preme court has appellate jurisdiction only in cas¬ 
es of chancery,24 and it is constituted a court for 
the correction of errors at law under such regula¬ 
tions as the general assembly may by law pre- 
scribe.25 


Origtnal furisdiction, The supreme court has 
only such originnl jurisdictif/n as has been con- 
ferred upon it by the constitution or statutes.2® 
Under the constitution the supreme court has pow- 
er to issue writs or orders of injunction,^'? manda- 
mus,28 quo warraiito, prohibition, certiorari, habeas 
corpus, and other original and rcmedial writs.29 
The court will exercise its original jurisdiction 
only when it is shown that public interests are in- 
volved, or special grounds of cmcrgency, or other 
good rcasons exist.20 Proceedings invoking its 
original jurisdiction are not civil ^‘actions/’®^ and 
the rules of procedure governing civil actions gen- 
erally need not be applied thercto.32 Thus the 
court may acquire jurisdiction of the person and of 
the subject-matter involved merely by the Service 
of a rule to show cause without a summons.23 In 
exercising its original jurisdiction the court looks 
to the substance of things and not their form.34 

Court in hanc. It is provided that whenever 
upon the hearing of any cause or question before 
the supreme court, in the exercise of its original 
or appellate jurisdiction, it shall appear to the 
justices thereof, or any three of them, that there 


gg. R,I.—^In re Rathbun, 110 A. €49. 
48 R.I. 173. 

gs. R.I.— Hlgglns V. Tax Assessore 
of Pawtucket, 63 A. 34, 27 R.I. 401 
—Ployd V. Quinn, 62 A. 880, 24 R. 
L 147. 

15 C.J. P 1111 notes 94 [aj, 95 tej, 

[gi-m. 

The ooxumoxL pleas divislon of the 
supreme court was a statutory name 
Judicative of the place where the 
pleas of the common people were 
heard.—State v. Bacon, 61 A. 663, 27 

R. L 252. 260. 

g.C.—Montgomery & Crawford 
V. Arcadia Mills. 176 S.H. 689, 173 
S.C. 464. 

16 aJ. p 1112 note 12. 

The wozd "appdllate" as used in 
this constitutlonal provislon was in- 
tended to ezpress the idea of full re- 
View of ali phases of a case, law 
and fact—^Montgromery & Crawford 
V. Arcadia Mills. 176 S.E. 689, 173 S. 
C. 464—Sandel v. State. 122 S.B. 671, 
128 S.C. 178, dismisslngr petltion 119 

S. B. 776, 126 S.C. 1, appeal dismissed 
44 S.Ct. 6, 263 U.S. 672, 68 L.Ed. 600. 
and error dismissed 46 S.Ct. 100, 269 
U.S. 582, 70 L.Bd. 397. 

25. S.C.—Sandel v. State, supra. 

15 C.J. p 1112 note 13. 

261 S.C.—Clary v. Harvey, 180 S.B. 
673. 176 S.C. 612. 

A proceedlng’ to vacate a town 
diarter is not within the supreme 
oourt’s orisdnal Jurisdiction.—State v. 
Tritter, S.a. 30 S.E. 273. 


A eontroversy involvincT the eoa^ 
stmctlon. of a wtU is not within the 
supreme court’8 original Jurisdiction. 
—^Hayne v. Irvine, 24 8.CI 595. 

27. S.C.—^Dacus v. Johnston, 185 S. 
B. 491, 180 S.a 329—State ex rei. 
Danlel v, John P. Nutt Co., 185 S, 
E. 25, 180 S.C. 19, certiorari denied 
Jno. P. Nutt Co. v. State of South 
Carolina ex reL Daniel, 66 S.Ct. 
668. 297 XJ.S. 724, 80 L..Ed. 1007— 
Hearon v. Calus, 183 S.B. 13, 178 
S.C. 381—Liittle v. Town of Con- 
way, 171 S.K 447. 171 S.a 27. 

15 C.J. p 1111 note 6, p 1112 note 16. 

ja, the proseentiLon of ao. 

tlons in court of common pleas, the 
supreme court does not undertake to 
enjoln court of common pleas, but 
acts directly on defendants.—State 
ex rei. Daniel v, John P. Nutt Co., 
186 S.E. 25, 180 S.a 19. certiorari 
denied Jno. P. Nutt Co. v. State of 
South Carolina ex rei. Daniel. 56 S. 
Ct. 668. 297 U.S. 724, 80 L.Ed. 1007. 

28. S.a—Walpole v. Wall, 149 S.B. 
760. 153 S.C. 106. 

15 C.J. P 1111 note 6. 

Enlorcememt of contxact zlglifes 
Supreme court has Jurisdiction of 
original mandamus to enforce high 
3 chool teacher^s rights under a valid 
sontraot, matter not being one of lo- 
oal concem or administration.—Wal¬ 
pole V. Wall, supra- 

29 . S.C.—Dacus v. Johnston, 186 S. 
E. 491, 180 S.C. 329. 

15 C.J. P 1112 note 11. 

30. S.a —King V. iEtna Ins, Co., 167 
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S.E. 12, 168 S.C 84—State v. 

Gibbes, 93 &E. 449, 108 S.C. 136. 
Who detennlnea merita of showlng 
The Justlce to whom a petltion is 
presented determines, in the flrst in- 
stance, whether a proper showing, 
calling for the exercise of the court*s 
original Jurisdiction. has been made, 
his determination being subject to 
review by the court,—King v. .^tna 
Ina Co., 167 S.K 12. 168 S.a 84. 

31« S.C.—^Dacus V. Johnston, 185 S. 
E. 491, 180 S,C. 329—^Heyward v. 
Long. 183 S.E. 145. 178 S.C. 351, 114 
A.L..R. 1130. 

33. Time to aaiawer 
In original proceedlng; defendants 
were not entitled to twenty days 
from Service of rule to show cause 
and petltion to answer petltion.— 
Heyward v. I«ong, supra. 

33. S.C.—Dacus V. Johnston, 185 S. 
K 491, 180 S,C. 329—Heyward v. 
Long. 183 S.E. 145, 178 S.a 361, 114 
AL.R. 1130—^Burnett v. Langston. 
162 S.B. 72, 164 S.C. 99—^Walpole 
V. Wall. 149 S.B. 760, 153 S.C. 106. 
“Ordinarily, mattera may be 
brought in the original Jurisdiction 
. . . only upon rule Issued by this 
[the supreme] court.*'—Clary v. Har¬ 
vey. 180 S.E. 673. 176 S.a 512. 
Waiver of Irregnlazity 

Proceedlng by summons and com- 
plaint Instead of upon rule Issued by 
court held irregular, but court could 
waive irregularity.—Clary x. Harvey, 
supra. 

3A S.C. —Heyward v. Dong, 183 S.E. 
145, 178 S.a 361, 114 A.L.II. 1130. 
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21 C.J.S. 


§ 452 

is invrjlvcd a qucstion of constitutional law, or of 
confiict bctween the constitution and laws of the 
state and of the United States, or bctween the du- 
ties and obligations of her citizens under the same, 
upon the determination of which the entire court 
is not agreed, or whenever the justices of said 
court, or any two of them, desire it on any cause 
or question so before said court, the chief justice, 
or in his absence, the presiding associate justice, 
shall call to the assistance of the supreme court all 
of the judges of the Circuit court.35 The su¬ 
preme court justices and the Circuit judges, when 
thus convened, constitute an independent tribunal 
known as the court in banc,36 which differs ma- 
terially from the supreme court in that it is mere- 
ly a consultative one and loses jurisdiction when 
it has answered the questions submitted.37 The 
supreme court’s power to call the court in hanc is 
discretionary,^* and will be exercised only when 
some grave question of public concem is involved.39 

§ 452. — OtherCourta 

South Carollna courts, other than the supreme court, 
have such appellate Jurisdiction as is vested in them by 
the constitution or statutes. 

South Carolina courts, other than the supreme 


court, have such appellate jurisdiction as is vest¬ 
ed in them by the constitution and valid statutes.40 

§ 453. South Dakota 

Decisions relating to South Dakota courts pos- 
sessing appellate jurisdiction will be discussed in 
the sections immediately following. 

§ 454. — Supreme Court 

The South Dakota supreme court has appellate juri«. 
diction and general superintending controi over all in¬ 
ferior courts under such regulatlons and Ifmitations ai 
may be prescrlbed by law. It has such original Juris¬ 
diction as is conferred by the constitution. 

The South Dakota supreme court has, under 
the constitution, appellate jurisdiction^^ which is 
coextensive with the state; and general superin¬ 
tending controi over all inferior courts under such 
regulations and limitations as may be prescribed 
by law.‘*2 None of the provisions of the constitu¬ 
tion prohibits the legislature from limiting appeals 
to a defined class of cases.^3 

Original jurisdiction, The supreme court has 
under the constitution, except as otherwise pro- 
vided thereby, appellate jurisdiction only.'*^ Under 
the constitution the supreme court has power to is- 
sue original and remedial writs,^® including writs 


as. 5.C.—Duncan ▼. Record Pub. Co,, 
143 S.R 31. 145 ac. 196. 
ms worOs "appellate jmisdiotlon’’ 
sus used in tbls provision are not 
used in the llmited sense employed in 
the constitutional provision definingr 
the supreme court*s Jurisdiction. but 
embrace Jurisdiction to correct er- 
rors at law, as well aa appellate Ju¬ 
risdiction in chancery cases.—Sandel 
V. State. 122 S.E. 571, 128 S.C. 178, 
dlsmlssing petition 119 S.E. 776. 126 
S.C. 1. appeal dlsmissed 44 S.Ct 5, 
263 U.S. 672. 68 L.Ed. 500. and er¬ 
ror dismissed 46 S.Ct 100, 269 U.S. 
532, 70 L.Ed. 397- 
Sme of ean 

Call for “court en banc" shouid be 
made before supreme court deter¬ 
mines cause.—Duncan v. Record Pub. 
Co.. 143 S.E. 31, 145 S.C 196. 

Claim fhat Jnd^e oharffed on. faots 
does not raise question of constitu- 
tional law.—^Duncan v. Record Pub. 
Co.« supra. 

aa S.C.—^Duncan t. Record Pub. Co., 
supra. 

87. S.C.—Citizens* Bank v. Heyward. 

143 S.R 651. 144 S.C. 365. 
aa S.C.—^Duncan v. Record Pub. Co., 
143 S.E. 31, 145 ac. 196. 

aa S.C.—^Duncan v. Record Pub. Co., 
supra. 

That dronlt Jndire otaarsrod on. faots 
does not raise “grave question of 


public concem.”—Duncan v, Record 
Pub. Co., supra. 

40. drcult oonxt 

The Circuit court has appellate Ju¬ 
risdiction only and cannot send a case 
back to the probate court to take 
testimony omitted at the original 
hearing.—^Bx p. White, 12 S.B. 5, 83 
S.C. 442. 

41. S.D.—Commerclal Credit Co. v. 
Nissen. 213 N.W. 943, 61 S.D. 867, 
61 A.L.R. 287, modifylng 207 N. 
W. 61, 49 S.D. 303, 51 A.L.R. 287— 
White Eagle Oil & Refining Co. v. 
Gunderson. 205 N.W. 614, 48 S.D. 
608, 43 A.L.R. 397—Wlnner Milllng 
Co. V. Chlcago & N. W. R. Co., 181 
N.W. 195, 43 S.D. 574. 

15 C.J. p 1112 note 23. 

"Appellate^’ Jurisdiction of supreme 

court is limited to appeals from in¬ 
ferior courts, and any other Jurisdic¬ 
tion of supreme court is "origlnar* 
as distinguished from “appellate.**— 
Chlcago, M., St. P. & P. R, Co. v. 
Board of Railroad Com’rs of South 
Dakota, 266 N.W. 660, 64 S.D. 297— 
Winner Milllng Co. v. Chlcago & N. 
W. R. Co.. 181 N.W. 196, 43 S.D. 674. 

48. S.D.—Plckus V. Perry, 239 N.W. 
839, 59 S.D. 3&0, followed in Egbert 
V. Perry, 256 N.W. 372, 60 S.D. 1. 

16 C.J. p 1112 note 26. 

Bzerdse of powsr 

The supreme court’s power of gen- 
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eral superintending controi shouid 
be exercised only where sound Ju- 
dicial discretion clearly indicates the 
necessity for its use and will not 
ordinarily be exercised where another 
remedy exists, nor will it ordinarily 
be exercised as a substitute for ap¬ 
pellate Jurisdiction.—^Pickus v. Perry, 
239 N.W. 839, 69 S.D. 360, followed 
in Egbert v. Perry, 256 N.W. 372, 60 
S.D. 1. 

43. S.D.—McClaln v. Williams, 73 N. 
W. 72, 10 S.D. 332, 43 L..R.A. 287. 

4A S.D.—Commerclal Credit Co. v. 
Nissen, 213 N.W. 943, 61 S.D. 367, 
61 A.L.R. 287, modifying 207 N.W. 
61, 49 S.D. 303, 61 A.L.R. 287— 
White Eagle Oil & Refining Co. v. 
Gunderson, 206 N.W. 614, 48 S.D. 
608, 43 A.L.R. 397—Winner Mill- 
ing Co. V. Chlcago & N. W. R. Co., 
181 N.W. 196, 43 S.D. 674. 

16 C.J. p 1112 note 23. 

45. S.D.—^Putnam v. Pyle, 232 N.W. 

20, 57 S.D. 250. 

15 C.J. p 1112 note 31. 

Frohlbltlon 

(1) Prohibitlon will lie to prevent 
the Circuit court from taking fur- 
ther action in a proceeding outside 
its Jurisdiction.—^Nelson v. Dicken- 
son, 268 N.W. 103, 64 S.D. 466. 

(2) But prohlbition will not He to 
restraln a mlnlsterial act.—State r. 
Ewert, 166 N.W. 90, 36 S.D. 622. 
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21 C.J.S. 

of mandamus,-‘S quo warranto,^? certiorari,and 
injunction.‘*9 The original jurisdiction of the su¬ 
preme court cannot be invoked as a matter of right. 
but will be excrciscd only in the court^s discre- 
tion.5® It should be exercised when the interests 
of the state at large are directly involved in the 
preservation of its sovcreign prerogatives or fran- 
chises, in the prevention of usurpation or invasion 
of its offices, or for the protection of the liberty 
of its citizens,®^ especially when it is apparent 
that the issues involved must eventually be dccided 
by the supreme court ;52 but this jurisdiction will 
not be exercised to protect private or local rights, 
except when an application cannot properly be 
made to a subordinate court.53 

Any person aggrieved by the refusal of the 
state auditor to allow a just claim against the 
state may, by statute, institute an action in the 
supreme court,^^ except in the particular cases in 
which the legislature has authorized a suit in the 

Circuit court.56 

Advisory optnions. The govemor may require 


§ 456 

the opinion of the jiidges of the supreme court up- 
on important qiiestions of law inv-olved in the 
exercise of his cxccutive power upon solemn oc- 
casions.^® 

§ 455. -Circuit Courts 

Tha South Dakota Circuit courts hava such appellata 
Jurisdiction as is conferred by law and power to Issue 
original and remediai writt. 

The South Dakota Circuit courts have such ap¬ 
pellate jurisdiction as may be conferred by law 
and as is consistent with the constitution. They 
and the judges thereof also have jurisdiction and 
power to issue writs of habeas corpus, mandamus, 
quo warranto, certiorari, injunction and other origi¬ 
nal and remediai writs with authority to hear and 
determinc the same.®^ 

§ 456. Tennessee 

The Tennessee appellate courta ean act only wlthin 
thefr territorlal Jurisdiction. The. Circuit courts have 
appellate Jurisdiction In certain cases. 

The revisory powers of the Tennessee appel- 


40. S.D.—^Parsons v. Smlth, 206 K. 

W. 36, 48 S.D. 445. 

15 C.J, p 1112 note 27. 

4?r, Actloii. IxL natnxe of q,txo waannuu 
to 

S.D.—Glbbs V. Bergh, 214 N.W. 838, 
51 S.D. 432. 

4a aD.—Chicaso, M., St P. & P. 

R. Co. V. Board of Hailroad Com'rB 
of South Dakota, 266 N.W. 660, 64 

S. D. 297. 

49. S.D.—White Eagle Oil & Refin- 
ing Co. V. Gunderson, 205 N.W, 614, 
48 S.D. 608, 43 A.L.R. 397. 

5a S.D.—Chlcago. M., St. P. & P. R. 
Co. V. Board of Rallroad Com'rs of 
South Dakota, 266 N.W. 660, 64 
S.D. 297—^Putnam v. Pyle, 232 N. 
W. 20, 67 S.D. 260. 

15 CJ. p 1112 notes 27 [bj, 29 [a]. 

61« SJD.—State ex reL Botkin v. 
Welsh, 261 N.W. 189, 61 S.D. 693, 
followed in Plannery v. Welsh, 261 
N.W. 216, 61 S.D. 656—^Putnam v. 
Pyle, 232 N.W. 20. 67 S.D. 260— 
White Easrle Oil & Refiningr Co. v. 
Gunderson, 205 N.W. 614, 48 S.D. 
608, 43 A.L.R. 397. 

▼alldlty of siatate anthorlslnfir 
«tate to seU sTMOline will be tested 
in an original proceeding in the su¬ 
preme court, since the statute direct¬ 
ly aflects interests of state and its 
citisens.—Whit.e Eagle Oil & Reflnlng 
Co. V. Gunderson, 206 N.W. 614, 48 S. 
608, 48 A.L.R. 397. 

Snlts against pnblie oAeers; parties 

(1) Generally the supreme court 
wm not exercise its original Juris- 
«ction in suits to restrain publlc of- 
from an lllegal act* unless the 
21C.J.S.-45 


action Is prosecuted in the name of 
the state upon the relation or In¬ 
formation of attomey general; hut 
wnere the attomey general refuses 
to prosecute the action and is made 
a party defendant the court will take 
jurisdiction of an action instltuted 
by a taxpayer.—State ex rei. Jensen 
V. Kelly, 274 N.W. 319, 65 S.D. 345— 
White Bagle Oil & Reflnlng Co. v. 
Gunderson, 205 N.W. 614, 48 S.D. 603, 
43 A.L.R 397. 

(2) This rule applles even though 
it does not appear that the attomey 
general refused to prosecute the ac¬ 
tion where he is made a party de¬ 
fendant and defends the action.— 
State ex rei. Jensen v, Kelly, supra. 

50. S.D.—Glbbs V. Bergh, 214 N.W. 
838. 51 S,D. 432—White v. Eagle 
Oil & Reflnlng Co. v. Gunderson, 
206 N.W. 614, 48 S.D. 608, 48 A.L. 
R. 397. 

63. S.D.—Gihhs v. Bergh, 214 N.W. 
838, 51 S.D. 432—White v. Eagle 
Oil & Reflnlng Co. v. Gunderson, 
205 N.W. 614, 48 S.D. 608, 43 A.D.R. 
397—Oss V. State Depositors' Guar- 
anty Fund Commission, 304 N.W. 
21, 48 S.D. 258—^Everltt v. Board of 
County Commissioners of Hughes 
County, 47 N.W. 296, 1 S.D. 365. 

15 C.J. p 1112 note 31 [hj. 
Olreiunstaaces warzantlng axexdsa of 
JnrlsdlctioxL 

Where an altemative writ had Is- 
sued from the supreme court direct- 
ing the superintendent of banks to 
ascertain amount due to petltloner, 
and certify same to deposltors' guar- 
anty fund commission, emd was later 
argued and remalned pending in tlie 
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supreme court for over two years. It 
was held that, since during that pe- 
riod petltloner could not proceed 
♦^Isewhere, faimess to petitl^tner re- 
quired a dlsposition on the merits.— 
Parsons v. Sraith, 206 N.W, 36, 48 
S.D. 445. 

54. S.D.—Brams v. State, 262 N.W, 
89, 63 S.D. 571. 

56. S.D.—Fransen v. State, 240 N.W. 
503, 59 S.D. 432. 

501 S.D.—^In re Opinion of the 
Judges, 246 N.W. 205, 61 S.D. 107. 
15 C.J. p 1113 note 33. 

SnbJeots of advisory opinlons 

(1) Question relating to authority 
of legislature to pass legislative re- 
apportionment act, is within advisory 
Jurisdiction of supreme court.—^In re 
Opinion of the Judges, 246 N.W. 295, 
61 S.D. 107. 

(2) Supreme court, in advisory 
opinion, cannot pass generally upon 
constitutionality of proposed legis¬ 
lative act, possible form and contents 
of which are unknown.—^In re Opin¬ 
ion of the Judges, 246 N.W. 295, 61 
S.D. 107. 

(3) Only the gravest and most ur¬ 
gent necessity will justify the Judges 
of the supreme court in rendering 
an ex parte opinion, where private 
rights are concerned.—In re Opinion 
of the Judges, 180 N.W. 64, 43 S.D. 
S46—16 C.J. p 1113 note 32 [bj. 

(4) Other cases see 15 C.J. p 1113 
notes 32 [a], Ic], [d]. 

57. S.D.—Chlcago, M., St P. & P. R. 
Co. y. Board of Rallroad Com*rs of 
South Dakota, 266 N.W. 660, 64 S. 
D. 297, 
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late courts are limitcd to the corrcction of errors 
of tribunals locatcd within their territorial juris- 
diction.^s The dreuit courts have appellate juris- 
diction of all suits and actions, uniess otherwisc 
providcd, instituted before any inferior jurisdic- 
tion.5® 

§ 457. — Supreme Court 

The Tennessee supreme court has appeltate Jurlsdic- 
tton only, and then oniy In a llmited number of cases* 

The supreme court of Tennessee is a constitu- 
tional court.®<^ Its jurisdiction under the state con- 
stitution is appellate only,*i under such restrictions 
and rcgulations as may from time to time be pre- 
scribed by law,®2 and it is beyond the power of the 


legislature to confer original jurisdiction upon it;63 
but it possesses such other jurisdiction as was con- 
ferred by law upon it at the time of the adoption of 
the constitution.®^ In all cases in which appel¬ 
late jurisdiction is not conferred upon the court 
of appeals, the exclusive right of review is in the 
supreme court.®® Appeals and writs of error, or 
other proceedings for the correction of error, lie 
from the inferior courts®® and court of appeals®? 
as provided by statute. A review of the facts in 
chancery cases presented to the supreme court on 
certiorari is permissible only to the extent that 
the findings of the chancellor and the court of 
appeals are shown by the record to be contradic- 
tory.®® Where the supreme court has no jurisdic- 


66. Tenn.—^McKee v. Board of Elec- 
tions, 117 S.W.2d 752. 173 Tenn. 
269. 


68* Tenn.—State v. Bockman, 201 S. 

W. 741. 139 Tenn. 422. 

16 C,J. p 1113 note 37. 


CHrenit court; oertlozBxl 
The Circuit court of Shelby coun- 
ty was without jurisdiction to re¬ 
view by certiorari the proceedings of 
the state hoard of elections. located 
at Kashville in Davidson county. re- 
xnoving election commissioners of 
Shelby county.—^McKee v. Board of 
Blectlons. supra. 

80m Tenn.—^Flowers v, Cherry, 8 S. 
*W.2d 483, 167 Tenn. 359—State v. 
Bockman. 201 S.W. 741, 139 Tenn. 
432. 

60, Tenn.—Clements v. Roberts, 281 
S.W. 902, 144 Tenn. 152, denying 
rehearing 230 S.W. 30. 144 Tenn. 
129. 

61. Tenn.—In re Cumberland Power 
Coi. 249 S.W. 818, 147 Tenn. 504— 
Fine V. Lawless, 205 S.W. 124. 140 
Tenn. 453—^Idemphls t. Halsey. 12 
Helsk. 210. 

15 C.J. p 1113 notes 34-36. 

Tbm phxase ^«appellate Jnzlsdictioii’’ 
refutes any idea of framing and set- 
tUnr Issues in a court of such juris¬ 
diction in regiard to a matter of fact 
transplring pending the appeal.—Fine 
▼. Ztawless. 205 6.W. 124, 140 Tenn. 
453. 

Aufdli s j y or iaddental Jniisdlction 
(1> The supreme court has Inher- 
ent. as well as statutory, power to 
enforce Its final judgments and pro- 
tect them from interfcrence.—Cald- 
well V, Spicer & McKvoy, 19 S.W.2d 
238, 169 Tenn. 466—State v. Hebert, 
154 aw. 967, 127 Tenn. 220. 

<2) It can in aid of Its appellate 
jurisdiction Issue writs of manda¬ 
mus.—State V. Sneed, 58 S.W. 1070. 
106 Tenn. 711—15 CJ. p 1113 note 
36 [a]. 

<3) But even in aid of Its appel¬ 
late jurisdiction. It has no power to 
IsBue writs of prohlbition.—^Memphis 
V. Halsey, 12 Helsk., Tenn*. 210, 


63- Tenn.—In re Bowers, 192 S.W. 
919, 137 Tenn. 193, rehearing de- 
nled 194 S.W. 1093, 137 Tenn. 189. 
64. Tenn.—^Memphis v. Halsey, 12 
Helsk. 210. 

15 C.J. p 1113 note 38. 

66. Tenn.—State v. Rowan, 106 S. 
W.2d 861, 171 Tenn. 612—Ruther- 
ford V. City of Nashville, 79 S.W. 
2d 681, 168 Tenn. 499—King v. 
King, 61 S.W.2d 488, 164 Tenn. 666 
—State V. Retail Credit Men»s 
Ass’n of Chattanooga, 43 S.W.2d 
918, 163 Tenn. 450—^McLeroy v. Mc- 
Leroy, 40 S.W.2d 1027, 163 Tenn. 
124—Colller v. City of Memphis. 26 
S.W.2d 162, 160 Tenn. 600—City of 
Nashvllle v, Dad*s* Auto Acces- 
sorles, 285 S.W. 52, 164 Tenn. 194, 
error dismissed I>ad's Auto Acces- 
sories v. City of Nashvllle, 47 S. 
Ct, 20, 273 U.S. 770, 71 L.Ed. 883 
—Gk>ing V. Going, 256 S.W. 890, 
148 Tenn. 522, 31 A.Li.K. 633—^Ped- 
eral CoaI Co. v. TJ. S. Fuel Cor¬ 
poration. 246 S.W. 528, 147 Tenn. 
212—^Lexington Compress Oil Mill 
Co. V. Johnston & Jennings Co., 
239 S.W. 183, 146 Tenn. 65—State 

V. GHndstaff, 234 S.W. 610, 144 
Tenn. 554—Clements v. Roberts, 
231 S.W. 902, 144 Tenn. 152, deny- 
Ing rehearing 230 S.W. 30, 144 
Tenn. 129—^Mooney v. Hlcks, 225 S. 

W. 1051. 143 Tenn. 413—Hutchlns 
V. Wllson, 210 S.W. 156, 141 Tenn. 
297—Key v. Harrls, 92 S.W. 235, 
116 Tenn. 161, 8 Ann.Cas. 200— 
State ex reL v. Monday, 7 TennJV.pp. 
257—^Mattel v. Clark Hardware Co., 
3 Tenn.App, 379—Howard & Herrin 
V, NashviUe C & St. L>. Ry. Co., 8 
Tenn.App. 174—Northwestern Mu¬ 
tual lilfe Ius. Co. V. Newsom, 2 
Tenn.App. 70—Kams v.-Loftis, 1 
Tenn.App. 674—Summers v. Kol- 
k>ck, 1 Tenn.App. 142. 

Particular classes of cases outslde 
court of api>eal’s Jurisdiction see 5 
468 infreu 


66. Tenn.—Cockrill v. People’s Sav. 

Bank, 293 S.W. 996; 166 Tenn. 342. 

16 C.J. p 1113 note 43. 

aruvealle court held not a court of 
law or of equity from which pro¬ 
ceedings for the correction of errors 
can be taken dlrectly to the supreme 
court—State v. Bockman, 201 S.W. 
741, 139 Tenn. 422. 

Odrtloxaxi 

(1) The powers of supreme court 
on certiorari to Inferior court are 
broad and comprehensive, whenever 
latter exceeds jurisdiction or acts 
iilegally.—City of NashviUe v. Dad*8 
Auto Accessorles, 285 S.W. 62, 154 
Tenn. 194, error dismissed Dad’s Au¬ 
to Accessorles v. City of NashviUe, 
47 S.Ct 20, 273 U.S. 770, 71 L,.Ed. 
883—16 C.J. p 1113 note 41. 

(2) Where lower court acts ille- 
gally, supreme court has power to 
issue writ of certiorari before final 
judgment—City of NashviUe v, 
Dad's Auto Accessorles, supra. 

(3) The supreme court has the 
same jurisdiction to award certiorari 
where an appeal or writ of error does 
not lie that the Circuit court has.— 
Cockrill V. People’s Sav. Bank, 293 
S.W. 996, 166 Tenn. 342. 
Supersedeas 

Supreme court may supersede In- 
terlocutory orders merely negative or 
prohibltory In character, where su¬ 
persedeas is Incidental to issuance of 
writ of certiorari.—City of NashviUe 
V. Dad's Auto Accessories. 285 S.W. 52, 
164 Tenn. 194, error dismissed Dad'a 
Auto Accessorles V, City of Nash- 
ville, 47 S.Ct 20, 273 U.S. 770, 71 L. 
Ed. 883. 

67. Only upon petition for eextloxaii 
are the errors of the court of appeals 
reviewable by the supreme courL— 
Independent Life Ins. Co. v. Hunter, 
68 S.W.2d 668, 166 Tenn. 498. 

68. Tenn.—Cooley v. East & West 

Ins. Co., 61 S.W.2d 666, 166 Tenn. 

406—Miller v. Kendrlck, 285 S.W. 

51. 153 Tenn. 696. 
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tion of a case, it cannot give an advisory opinion.®* 
§ 458. - Court of Appeals 

The Jurisdiction of the Tennessee court of appeafs 
(s appellate on\y, and extends to ali civll cases with cer- 
taln exceptions. 

The Tennessee court of appeals was crcated in 


§ 458 

t 1925 in licu of the court of civil appeals,which 
had succceded the court of chancery appeals.^^ 
Its jurisdiction is appellate only,*^- and extends to 
all civil cases except thosc involving constitutional 
j qaestions,75 the right to hold a piiblic office;^^ 
j workmen^s compensation,*^ state revenue,^® manda- 
1 mus,in the nature of quo warranto,78 ouster, 
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G9, Teim.—Crane Bnamelware Co. v. 
Smith, 76 S.W.2d 644, 168 Tenn. 
203. 

7a Tenn.—^Hibbett v. Pniltt, 36 S. 
W.2d 897, 162 Tenn. 285. 

Oiia of tbe objects of Its creatLoa 
was to relieve the supreme court of 
the investlgation of questions of fact 
in chancery causes, and give to the 
supreme court the benefit of flndings 
by the court of appeals.—McCalla v. 
116 S.Vi^.2d 1022, 173 Tenn. 

239. 

Bffact on pendinff cases 

(1) Under the act of 1925 creatlng 
the court of appeals and reorganizing 
the appellate courts system, all cases 
then pendlng hefore the court of civil 
appeals and undecided were trans- 
ferred to the appellate court having 
jurisdiction of the case by the act. 
—Swmg V. Hamaday, 1 Tenn.App. 
568—Summera v. Kollock, 1 Tenn. 
App. 142. 

(2) The provision for the transfer 
of pending cases did not authorlze 
the transfer of cases from one sec- 
tion of the court of appeals to an- 
other.—^Dunlap v. P*Pool, 1 Tenn.App. 
173. 

(3) In so far as the act of 1925 
repealed provisions relating to the 
transfer of cases from one sectlon 
of the court of civil appeals to an- 
other It was not retroactive.—Dunlap 
v. FPool, supra. 

Deoisloaji relatlng’ to conrt of oivU 
appeals 

(1) The appellate Jurisdiction of 
the court of civil appeals extended 
to all cases hrought up from courts 
of equity or chancery, except, among 
others, cases in which the amount in- 
volved exceeded one thousand dol- 
lars.—^Lexlngton Compress Oil Mill 
Co. V. Johnston & Jennings Co., 239 
aW. 183, 146 Tenn. 65—Wright v. 
Curtis, 237 S.W. 1103, 146 Tenn. 623 
—Mooney v. Hicks, 225 S.W. 1051, 
148 Tenn. 413--Hutchins v. Wilson, 
210 S.W. 166, 141 Tenn. 297—15 C.J. 
p 1113 note 49, p 1114 note 50. 

(2) In order to come within thls 
exception, a money judgment in ex- 
cess of one thousand dollars was 
required to be the maln relief sought 
and not merely incidental to a bili 
for other relief.—^Hutchins v. Wilson. 
suprar-15 aj. p 1114 note 60 [a]-Cc]. 

(3) Ejectment sults were also ex- 
cepted from the Jurisdiction of the 
oaurt of civil appeals.—^Bouldin v. 


Tayior, 275 S.W. 340. 152 Tenn. 97— 
15 C.J. p 1114 note 54. 

(4) Appeal lay from Judgment of 
Circuit court refusing restoratlon of 
citizenship.—In re Curtis* Petition, 6 
Tenn.Civ.A. 12, 

(5) Other decislons relatlng to the 
court of civil appeals, other than 
those cited or referred to in the suc- 
ceeding notes in connection with 
statutory provisions contained in the 
act of 1925 creatlng the court of ap¬ 
peals which are identical with, or 
analogous to. the provisions applica- 
hle to the court of civil appeals, will 
be found in 15 C.J. p 1114 notes 55, 
59 [a]. 

71. Tenn.—Memphis SL H. Co. v, 
Byrne, 104 S.W. 460, 119 Tenn. 278. 

15 C.J. p 1113 note 45. 

72. Tenn.—John Wels, Inc., v. Reed, 
118 S.W.2d 677, 22 Tenn.App. 90— 
Mathews v. Mathews. 3 Tenn.App. 
172—Swing v. Hamaday, 1 Tenn. 
App. 568. 

Xn aid of its appellata jutisfiictloa 
the court of appeals has inherent 
power to issue writs of mandamus. 
—Stargel v. Stargel, 107 S.W.2d 620, 
21 Tenn-App. 193—^Blanton v. Ten¬ 
nessee Cent. Ry. Co.. 4 Tenn.App. 335 
—^Hyde v. Dunlap, 3 TennA.pp. 368. 

Qnestion for tzial court held pre- 
sented.—John Weis, Inc., v. Reed, 
118 S.W.2d 677, 22 Tenn.App. 90. 

.The Jurisdiction of the oonrt of 
oivil appeals was appellate only.— 
State v. Bockman, 201 S.W. 741, 139 
Tenn, 422—15 CJ. p 1113 note 47. 

73. Tenn.—City of Nashvllle v. 
Dad*s Auto Accessories, 285 8.W. 
62, 154 Tenn. 194, error dlsmissed 
Dad’s Auto Accessories v. City of 
Nashville, 47 S.Ct 20. 273 U.S. 770, 
71 L.Bd. 883—State v. Monday. 7 
TenzLApp. 257—^Mattel v. Clark 
Hardware Co., 3 Tenn.App. 379— 
Howard & Herrln v. Nashville. C. 
& St. Li. Ry. Co., 8 TennA^pp. 174 
—TTfljns V. Doftis, 1 Tenn.App. 574. 

ITaturd of questlon 

(1) In order to come within this 
exception the constitutional questlon 
must be substantial or bona fide.— 
Jones V. Anderson, 121 S.W.2d 542, 
173 Tenn. 494—^Williams v. Realty 
Development Co., 33 S.W.2d 64, 161 
Tenn. 461—^Brady v. Correll. 97 S. 
W.2d 448, 20 Tenn-App. 224. 

<2) It is essentlal that the con¬ 
stitutional questlon he directly in- 
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volved, not as an abstract, theoret- 
ical, or merely In<'ldf*ntal Issue, but 
as an issue presented in good faith 
substantially determinative of the 
right.<i asserted, or the d4*fense relled 
on.—Howard & Herrln v. Nashvllle, 
C. & St. L*. Ry. Co., 3 Tenn.App. 174. 
Pzior to 1925 

(1) Cases involvlng the constitu- 
tionality of state statutes were ex- 
cepted from the Jurisdiction of the 
court of civil appeals.—Schoenlau- 
Steiner Trunk Top & Veneer Co. v. 
Hllderbrand, 274 S.W. 643, 162 Tenn. 
162—Clements v. Roberts, 231 S.W. 
902, 144 T?nn. 152, denying rehear- 
ing 230 S.W. 30. 144 Tenn. 129—15 
C.J. p 1114 note 61. 

(2) This exception was held to ex- 
tend to any case involvlng a consti¬ 
tutional questlon.—Going v. Going, 
256 S.W. 890, 148 Tenn. 522, 31 A. 
Ij.R. 633—Clements v. Roberts, su¬ 
pra. 

(3) But in order to fall within 
this exception it was essentlal that 
the constitutional questlon be direct¬ 
ly involved, not as an abstract, the- 
oretical or merely incidental issue, 
but as an issue presented in good 
faith, substantially determinative of 
the rights asserted.—Schoenlau-Slei- 
ner Trunk Top & Veneer Co. v. Hil- 
derbrand. supra. 

74. Pzlor to 1925, election contests 
were excepted from the Jurisdiction 
of the court of civil appeals, and al- 
most any controversy over an office 
was regarded as an election contest. 
—State V. Qrindstaff, 234 S.W. 610, 
144 Tenn. 554. 

75, BhyslciaaL’s suit agaiust enoq^loy- 
er for Services fumished injured em- 
ployee covered by compensatlon act 
held not within exception.— Knon 
Stove Works v. Hodge, 289 S.W. 505, 
154 Tenn. 187. 

76, Tenn.—State v- Rowan, lOS S. 
W.2d 861, 171 Tenn. 612—Pederal 
Coal Co. v. 17. S. Fuel Corporation, 
246 S.W. 528, 147 Tenn. 212—Milne 

V. Blair, 189 S.W. 686, 136 Tenn. 
325. 

77. Tenn.—State v. Martin, 292 S. 

W. 451, 165 Tenn. 822—Stargel v. 
Stargel, 107 S.W.2d 620, 21 Tenn. 
App. 193—^Blanton v. Tennessee 
Cent Ry, Co., 4 Tenn.App. 335— 
Hyde v. Dunlap, 3 Tenn.App. 368. 

ys* Tenn.—State v. Retail Credit 
Men*s Ass*n of Chattanooga, 43 S. 
W.2d 918. 168 Tenn. 450. 
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habeas corpus, and cases which have been finally 
detcrxnincd in the lower court on demurrer or oth- 
er method not involving a review or determination 
of the facts, or in which all the facts have been 
stipulated.7s It is provided by statute that all 
cases within the jurisdiction of the court of ap- 
peals must for purposes of review be taken di- 
rectly to the court of appeals in the division with¬ 
in which the case arose, and, as appears in § 457 
supra, as to all other cases the exclusive right of 
review is in the supreme court The character of 
the case presented in the lower efourt determines 
whether the court of appeals or the supreme court 
has jurisdiction.®^* 

§ 459* — Ttansf er of Cases 

Casea erroneously removed by appeal or wrlt of error 
to the Tennessee supreme courti instead of the court of 
appeals, or vice versa, must be transferred to the proper 
court. 

Cases which 'rightly belong to the Tennessee 
supreme court but which are removed by mis- 
take to the court of appeals or vice versa, must. 


by statute, be transferred to the proper court by 
the court to which they have been erroneously 
removed.®! This provision applies only to cases 
removed by appeal, or writ of error, to the wrong 
court, and not to cases in which the supreme court, 
or some member thereof, erroneously grants writs 
of certiorari and supersedeas removing a case to 
the supreme court.®® 

§ 460. Texas 

Decisions relating to appellate courts of Texas 
vrill be discussed in detail in the foUowing sec- 
tions. 

§ 451 . —^ Supreme Court 

The supreme court has appellate Jurisdiction ex- 
tendlng to questione of law arlslng In cases of which the 
courts of civll appeals have appellate jurisdiction under 
such restrictione and regulatione as 'the legislature has 
prescrfbed and it has power to Issue varlous extraordi- 
nary writs in certain cases. 

Under the constitution of Texas, the supreme 
court has appellate jurisdiction only, except as speci- 
fied therein,®® which is coextensive with the limits 


791. Tetm.—^Butherford v. City o£ 
Nashville, 79 S.W.2d B81, 16S Tenn. 
499—McLieroy v. Mclieroy, 40 S. 
V7.2d 1027, 163 Tenn. 124—Collier 
V. City of Memphis, 26 S.W.2d 152, 
160 Tenn. BOO—^First Nat. Bank v- 
Planters* Nat. Bank of CLarksdale, 
Miss., 12 S.W.2d 528, 168 Tenn. 
50—Garrett v. Garrett, 300 S.W. 9, 
156 Tenn. 253—Cormany v. Ryan, 
289 S.W. 497. 154 Tenn. 432—State 
of Georgia v. City of Chattanooga, 
284 S.W. 359. 153 Tenn. 349—Lin¬ 
coln County Bank v. Maddox, 114 
S.W.2d 821, 21 Tenn.App. 648—^In 
re De Franceschi*s Estate, 70 S.W. 
2d 513, 17 Tenn.App. 673—^North¬ 
western Mutual Ldfe Ins. Co. v. 
Newsom, 2 Tenn.App. 70—Swing ▼. 
Hamajday, 1 Tenn.App. 568—Sum- 
mers v. Kolloc, 1 Tenn.App. 142. 
That only qLnestlottS of law are 
Involved will not of itself deprive 
the court of appeals of Jurisdiction. 
—Johnson v. Stuart. 299 S.W. 779, 
155 Tenn. 618—Creasey v. Comargo 
Coal Co.. 289 S.W. 624, 154 Tenn. 372 
—Cox V. Smith, 289 S.W. 524, 154 
Tenn. 369—^Lincoln County Bank v. 
Maddox, 114 S.W.2d 821. 21 Tenn. 
App. 648. 

The snethod of tzlal in the lower 
oonrt determines whether the court 
of appeals has appellate Jurisdiction. 
and. unless that method precludes 
a determination in the lower court 
of the fhcts, the appeal lies to the 
court of appeals.—Garrett v. Gar¬ 
rett. 300 S.W. 9. 156 Tenn. 253—Cox 
V. Smith, 289 S-W*. 624, 154 Tenn. 
369—^Williams v. Cantrell, Tenn.App., 
124 S.'W.2d 29—^Lincoln County Bank 


V. Maddox, 114 S.W.2d 821. 21 Tenn. 
App. 648. 

Case heard on stlpulated Items of 
evidence rather than on a stipulation 
of all the facts held not within ex- 
ception.—Cumberland Trust Co. v. 
Bart. 43 S.W.2d 379, 163 Tenn. 272. 

Dlspnte as to Inferenees to be 
drawn from stlpulated facts held not 
to render exception inapplicable.— 
Klng V. King. 51 aW.2d 488, 164 
Tenn. 666. 

Where there are issnes of fact to 
be passed upon, the court of appeals 
has Jurisdiction under the statute,— 
Clemmons v. Haynes, 3 Tenn.App. 20. 

ea Tenn.—State v. Retall Credit 
Men's Ass*n of Chattanooga, 43 S. 

I W.2d 918, 163 Tenn. 450. 

! 8L Tenn.—Enox Stove Works v. 

; Hodge, 289 S.W. 505, 154 Tenn. 187. 
Fxlor to 1985 

(1) The same duty was imposed 
upon the court of civll appeals and 
the supreme court with respect to 
cases appealed to the wrong court. 
—State V. Brown, 257 S.W. 415, 148 
Tenn. 647—^Wrlght v. Curtis, 237 S. 

W. 1103, 146 Tenn. 623—Ault v. 
Drummond, 196 S.W. 393, 138 Tenn. 
613—15 CJ. p 1114 noto 61. 

(2) Where an appeal was granted 
to the court of civll appeals but the 
appeal bond Indicated an appeal to 
the supreme court and the transcrlpt 
was filed in that court, it was held 
i proper to transfer the case to the 
, court of civll appeals.—^Delap v. La 
Folette Nat, Bank, 190 S.W. 466, 186 
Tenn. 494. 


88. Tenn.—State of Georgia v. City 

of Chattanooga, 284 S.W. 369, 153 

Tenn. 849. 

83l Tex.—^Morrow v. Corbin, 62 S. 

W.2d 641, 122 Tex. 653—Yett v. 

Cook, 268 S.W. 716, 115 Tex. 175. 

15 C.J. p 1114 notes 63-65. 

Advisory power 

(1) While the supreme court has 
no advisory power under the consti¬ 
tution, the general statute authoriz- 
Ing certificatlon In advance of deci- 
slon by courts of civll appeals to the 
supreme court does not involve the 
exercise of purely advisory powers 
and is valid.—Morrow v. Corbin, 62 
S.W.2d 641, 122 Tex. 558—Douglas 
Oll Co. V. State (Whlteside Case), 
Civ.App., 81 S,W.2d 1064, reversed 
on other grounds Federal Royalty 
Co. V. State, 98 S.W.2d 993, 128 Tex. 
824. 

(2) But a statute permltting cer- 
tifled questlons calling for advisory 
action only, and requiring no judg- 
ment or decree on which appellate 
power of court may act is invalld. 
—Smith Bros. v. Guardian Trust Co., 
62 S.W.2d 666, 122 Tex. 577—Pond 
V. Matheson, 62 S.W.2d 654, 122 Tex. 
580—Stennett v. Pfelffer, 62 S.W.2d 
652, 122 Tex. 582—^Wright v. San 
Jacinto Trust Co., 62 S.W.2d 662, 122 
Tex. 576—^Morrow v. Corbin, 62 S.W. 
2d 641, 122 Tex. 553. 

(3) A certifleate granted under 
such statute must be dismissed.— 
Smith Bros. v. Guardian Trust Co., 
62 S.W.2d 655, 122 Tex. 577—Pond 
V. Matheson, 62 S.W.2d 654. 122 Tex. 
680— Stennett v. Pfelffer. 62 S.W.2d 
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of the state,84 and extends to questions of law^S 
arising in cases of which the courts of civil appeals 
have appellate jurisdiction,86 under such restric- 
tions and regulatipns as the legislature may pre- 
scribe.8'^ The powers absolutely delegated to the 
supreme court by the constitution may be exercised 
without regard to statutory omissions or declara- 
tions.88 Under the statutes enacted pursuant to 
the authority vested in the legislature, the supreme 
court has appellate jurisdiction coextensive with the 


limits of the state, extending to questions of law^s 
arising in the following cases, when the same have 
been brought to the court of civil appeals by writ 
of error or appeal from final judgments of the triai 
courts:®® (1) Those in which the judges of the 
courts of civil appeals disagree on any question 
of law material to the decision.®^ (2) Those in 
which one of the courts of civil appeals holds differ- 
ently®- from a prior decision®® of its own,®4 or of 
another court of civil appeals,®® or of the supreme 


652, 122 Tex. 582—^Wrigrht v. San 
Jacinto Trust Co., 62 S.W.2d 662, 122 
Tex. 675—Morrow v. Corbin, 62 S.W. 
2d 641, 122 Tex. 653. 

Sttpervisory power 

Supreme court has no power of 
general supervision over inferior 
courts.—Curtis v. Moore, 110 S.'W.2d 
1146, 130 Tex. 396. 

84. Tex.—^Pevlto v. Rodgrers, 62 Tex. 
581. 

85. Tex.—^Morrow v. Corbin, 62 S. 
W.2d 641, 122 Tex. 653—National 
Compress Co. v. Hamlln, 269 S.W. 
1024, 114 Tex. 375, dismisslngr er¬ 
ror Texas & N. O. Ry. Co. v. Wag- 
ner, Civ.App., 262 S.W. 902, Mims 

V. Hunken, Civ.App., 262 S.W. 930, 
Im B. Prlce Mercantlle Co- v. 
Moore. Civ.App., 263 S.W. 657, 
Chapman v. Leaverton, CIv.App., 

263 S.W. 1083, International Trav- 
elers* Ass*n v. Grifflng. Civ.App., 

264 S.W. 263, National Compress 
Co. V. Hamlin, Civ-App., 264 S.W, 
488, and Alexander v. Alexander, 
Civ.App., 266 S.W. 1072. 

15 aJ. p 1116 note 67. 

88. Tex.—Morrow v. Corhin, 62 S. 

W. 2d 641, 122 Tex. 663—Scurry v. 
Friberg-, 32 S.W.2d 637, 119 Tex. 
463. 

15 C.J. p 1115 note 67. 

OriffinaX aetlons instituted in the 
court of civil appeals are not with- 
*ln the supreme courfs appellate Ju¬ 
risdiction.—^Dallas Railway & Ter- 
minal Co. v. Watkins, 86 S.W.2d 
1081, 126 Tex. 116—^Forrest v. Moore, 
83 S.W.2d 1066, 119 Tex. 621—Scur¬ 
ry v. Friberg, 32 S.W.2d 687, 119 
Tex. 463—Quinn v. JSalhrook, 285 S. 
W. 1079, 115 Tex. 613, dismisslngr 
certifled questions Halbrook v. 
Quinn, Civ.App., 286 S.W. 954—^Longr 
V, Martin. 286 S.W. 1076, 116 Tex. 
519—City of Houston v. City of Pal- 
esUne, 267 S.W. 663, 114 Tex. 306. 

87. Tex.—City of Abilene v. McMa- 
han, Com.App., 292 S.W. 625, dls- 
missingr error McMahan v. City of 
Abilene, Civ.App., 261 S.W. 466. 

Joxisdiotlon nuder Bupemeded stat¬ 
utas 

15 C.J. p 1116 note 81 [a], p 1116 note 
92. 

88. Tex.—SeagrravoB v. Green, 288 S. 
W. 417, 116 Tex. 220. 


83- Tex.—^National Compress Co. v. 
Hamlln, 269 S.W. 1024, 114 Tex. 
375, dismissing error Texas & N. 
O. Ry. Co. V. Wagrner, Civ.App., 

262 S.W. 902, Mims v. Hunken, Civ. 
App., 262 S.W. 930, lu B. Price 
Mercantlle Co, v. Moore, Civ.App., 

263 S.W, 667, Chapman v. Leaver- 
ton, Civ.App., 263 S.W. 1083, In¬ 
ternational T*^velers* Ass*n v. 
Grlffingr. Clv.App., 264 S.W. 263, 
National Compress Co. v. Hamlin, 
Civ.App., 264 S.W. 488, and Alex¬ 
ander V. Alexander, Civ.App., 265 
S.W. 1072. 

15 C.J. p 1115 note 82. 

Joxisdietiou is not Uxnlted to qnes. 
tions of substantive law in the first 
five classes of cases set forth in 
Vemon*s Clv.St.Annot. art 1728.— 
Compton V. Dannenhauer, 35 S.W.2d 
682. 120 Tex. 14, 79 A.L.R. 1488, af- 
firmingr Dannenhauer v. Messerer*B 
Estate, Civ.App., 4 S.W.2d 620. 

Faot questions 

(1) Supreme court'8 appellate Ju¬ 
risdiction does not extend to fact 
questions, whether invoked by cer¬ 
tifled questions or application for 
writ of error.—^Ramin v. Cosio, 79 
S.W.2d 617, 124 Tex. 471, dismisslngr 
certifleate, Civ.App., 85 S.W.2d 802, 
and reversed on other grrounds 113 
S.W.2d 624, 181 Tex. 362—Anderson, 
Clayton & Co. v. State, 62 S.W.2d 
107, 122 Tex. 630—^McCullough v. 
McCuilough, 36 S.W.2d 459, 120 Tex. 
209, answeringr certifled questions, 
Civ.App., 20 S.W.2d 224, rehearingr 
denied 39 S.W.2d 105—Chicagro, R. L 
& Q. Ry. Co. V. Harris, 24 S.W.2d 
385, 119 Tex, 66—Gerneth v. Gal- 
braith-Foxworth Dumber Co., 300 S. 
W. 17, 117 Tex. 205, answers to cer¬ 
tifled questions conformed to, Civ. 
App., 6 S.W.2d 216—Sherman v. 
Hatcher, 299 S.W. 227, 117 Tex. 166 
—Owens V. Tedford, 269 S.W. 418, 
114 Tex. 390. 

(2) On a writ of error ali fact 
questions not disposed of by the 
court of civil appeals must be re- 
manded and disposed of by that 
court.—Greathouse v. Fort Worth & 
D. C. Ry. Co., Tex.Com. App., 66 S.W. 
2d 762, reversingr Fort Worth & D. 
C. Ry. Co. V. Greathouse, Civ.App., 
41 S.W.2d 418. 

90u Tex.—Seagrraves v. Green, 288 
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S-W. 417, 116 Tex. 220—City of 
Houston V. City of Palestine, 267 
S.W. 663, 114 Tex. 306, dismissingr 
error, Civ.App., 262 S.W. 316. 

15 C.J. p 1115 note 83. 

91. Tex.—Standard Savingrs & Ijoan 
As8*n V. Miller, Civ.App., 114 S.W. 
2d 1201. 

16 C.J. p 1115 note 84. 

92» When wxit of error may be re- 
fosed 

In cases of conflict named in this 
subdivision, the court may in its 
discretion refuse a writ of error 
where It is in agreement wlth the 
decision of the court of civil ap¬ 
peals in the case in which the ap- 
plication is made.—Glenn v. Steele, 
Tex., 61 S.W.2d 810, dismisslngr er¬ 
ror Steele v. Glenn, Civ.App., 57 S. 
W.2d 908—Johnson v. Star. 47 S.W. 
2d 608, 121 Tex. 195, refusingr error 
Star V. Johnson, Civ.App., 44 S.W. 
2d 429, and afllrmed Johnson v. Star, 
53 S.Ct 265, 287 U.S. 527, 77 L-Ed. 
473. 

The nature of the conflict necessary 
to confer Jurisdiction is consid- 
ered in S 462 infra. 

93. Tex.—City Nat. Bank in Chil- 
dress v. Phillips Petroleum Co., 
78 S.W.2d 576, 124 Tex. 456. dis- 
missing error, Civ.App., 47 S.W.2d 
357—^Westchester Flre Ins. Co. v. 
Bedditt, 204 S.W. 106, 109 Tex. 211. 
9%, Tex.—City Nat. Bank in Chil- 
dress v. Phillips Petroleum Co., 78 
S.W.2d 576, 124 Tex. 456, dismiss- 
ing error, Civ.App., 47 S.W.2d 367. 
15 C.J. p 1116 note 85. 

95. Tex.—Olloqui v. Duran, 92 S. 
W.2d 436, 127 Tex. 166, setting 
aside, Civ.App.. 60 S.W.2d 808— 
Gulf, C. & S. F. Ry. Co. v. Ham- 
ilton, 89 S.W.2d 308. 126 Tex. 542, 
dismissing appeal, Civ.App., 57 S. 
W.2d 309—City Nat. Bank in Chil- 
dress v. Phillips Petroleum Co., 
78 S.W.2d 576. 124 Tex. 456, dis¬ 
missing error, Civ,App., 47 S.W.2d 
357—Malone v. Dawson, 5 S.W.2d 
i 965, 117 Tex. 377, 60 A.Ii.R. 665, 
reversing Dawson v. Malone, Civ. 
App., 283 S.W. 634—Vann v. Na¬ 
tional Life & Accident Ins. Co., 
Com.App., 24 S.W.2d 347, revers¬ 
ing National Life & Accident Ins. 
Co. V. Vann, Clv.App., 11 S.W.2d 
364—City of Abilene v. McMahan, 



§ 461 


C0UBT8 


21 C.J.S. 


court®* on any qticstion of law.®^ (3) Those in- 
volving: the construction or validity nf statutes nec- 
cssary to a determination of the case.®* (4) Those 
involving thc rcvonue laws of thc state.®® (5) 
Those in ,which thc railroad commission is a par- 
ty.i (6) Those in which it is made to appear that 
an error of substantive 3aw has been committed 
by thc court of civil appcals, but excluding those 
cases in which the jurisdiction of the court of civil 


appcais is made final by statute.^ These provi- 
sions must be construed with the provisions set 
forth in § 462 infra, making the judgments of the 
court of civil appeals conclusive in certain cases.* 
Except in cases in which jurisdiction has been spe- 
cially conferred by other statutes,^ some one or 
more of the grounds above enumerated must exist 
to authorize the supreme court to exercise juris¬ 
diction.® While the supreme court can answer 


Coni.App.. SS2 S.\V. 525, 

Ina error MoMahan v. City of Ab- 
ilene, Civ.App.. 261 S.W. 455—St. 
Louls Southweatern Ry. Co. v. 
Buice, Com,App., 275 S.W. 906, re- 
versinif, Civ.App.. 262 S.W. 558. 

15 C.J. p 1116 note 86 . 

QaMtloas datonnixiod 

Supreme court muet determino ev- 
ery properly presented question nec- 
essary to ri^rht disposition of case 
involving conflict between court of 
civil apx>eal 8 * decisions.—Malone v. 
Bawson, 5 S.W.2d 965, 117 Tex. 377, 
60 A.I 4 .R. 665. reversing Dawson v. 
Malone. Clv.App., 283 S.W. 634. 

96 , Tex.—Olloqui v. Duran. 92 S.W. 
2d 436, 127 Tex. 156, setting aside. 
Civ.App., 60 S.W.2d 808—Gulf, C. 
& S. P. Ry. Co. V. Hamilton, 89 S. 
W.2d 208, 126 Tex. 542, dismissing 
appeal, Civ.App., 57 S.W. 2 d 309— 
City Xat. Bank In Chlldress v. 
Phillips Petroleum Co., 78 S.W. 2 d 
676, 124 Tex. 456, dismissing error, 
Civ.App.. 47 S.W.2d 357—Malone 
V. Bawson, 6 S.W,2d 9C5, 117 Tex- 
377, 60 A.Tj.R. 665, reversing Daw- 
son V. Malone, Civ.App., 283 S.W. 
684—City of Abilene v, McMahan, 
Com.App., 293 S.W. 525, dismlssing 
error McMahan v, City of Abilene. 
Civ.App., 261 S.W. 455. 

X 6 CJ. p 1116 note 87. 

X>iBposltio 9 i of casa 
Whepe the conflict is witb a prior 
supreme court opinlon, the court 
may In Its discretion, wlthout the 
neeesslty of grantlng a writ of er¬ 
ror, reverse and remand the case on 
the appllcatlon for writ of error.— 
Adaxns v. Bida, 84 S.W.2d 693, 125 
Tex- 468, reversing, Civ.App., 83 S. 
W.2d 426—Casatevens v. Texas & p. 

R. Co-, 32 S.W.2d 637, 119 Tex. 456, 
72 AIjlR. 89, reversing, Civ.App., 28 

S. W.2d 288. 

97. Tex.—Compton v. Bannenbauer, 
86 S.W.2d 682, 120 Tex. 14, 79 A 
Xj-H. 1488, afSrming Bannenbauer 
V. Messerer^s Estate, Clv.App., 4 
S,W.2d 620. 

16 CJ. p 1116 note 88. 

86. Tdx.—Simmonds v. St, liOUis, B. 
ft M. Ry, Co., 91 S.W.2d 332, 127 
Tex. 23, modifying St. Louis, R & 
M. Ry, Co. V. Simmonds, Clv.App., 
60 S.W.2d 343—Brown v. Pore, 
OomApp., 12 S.W.2d 114, 63 AI 1 .R- 
436^ reversing, av.Appw, 20$ S.W. 


950—Morgan v. Massillon Engine 
& Thresher Co., Clv.App., 274 S. 
W. 266, error denied 277 S.W. 78. 
115 Tex. 146. 

15 C.J. p 1116 note 89. 

Character of iavolvement 

(1) The question as to the con¬ 
struction or validity of the statute 
must be necessary to a determina¬ 
tion of the case.—Gulf, C. & S. F. 
Ry. Co. V. Hamilton, 89 S.W.2d 208, 
126 Tex. 542, dismissing appeal, Clv. 
App., 57 S.W.2d 309—Ligon v. Alex¬ 
ander Film Co., Tex.Com. App., 55 S. 
W.2d 1030, reverslng Alexander Pllm 
Co. V. Ligon, Clv.App., 36 S.W.2d 313, 
and certiorari denied 53 S.Ct. 793, 
289 U.S. 760. 79 L.Ed. 1503—Brown 
V. Pore, Tex.Com.App., 12 S.W.2d 
114, 63 A.L.R. 436, reversing, Clv. 
App., 200 S.W. 960. 

(2) There must be a real contro- 
versy about the meaning of the stat¬ 
ute.—^Mooers v. Hunter, Tex.Com. 
App., 67 S,W,2d 860, dismissing er¬ 
ror, Civ.App., 45 S.W.2d 387. 

(3) There must be a reasonable 
ground for attemptlng td apply the 
statute.—^NTational Compress Co, v. 
Hamlin, 269 S.W. 1024, 114 Tex. 375, 
dismissing error Texas & N. O. By. 
Co. V, Wagner, Civ.App., 262 S.W. 
902, Mims v. Hunken, Civ.App., 262 
S.W. 930, L. B. Price Mercantile Co. 
V. Moore, Civ.App., 263 S.W, 657, 
Chapman v. Leaverton, Civ.App., 
263 S.W. 1083, International Travel- 
ers’ Ass^n v. Grifllng, Civ.App., 264 
S.W, 263. National Compress Co. v. 
Hamlin. CIv.App., 264 S.W. 488, and 
Alexander v. Alexander, Civ.App., 
265 S.W, 1072—^Mooers v. Hunter, su¬ 
pra. 

Statute hdd not rendered Invalld 

by decislon of court of civil appeals. 
—^Scott V. American Nat. Ins. Co.. 
Tex.Com-App., 276 S.W. 643, afflrm- 
ing American Nat. Ins. Co. v. Scott, 
Civ.App., 267 S,W. 934. 

99. TeaL—Archer City First State 
Bank v, Power, 163 S.W. 681, 106 
Tex. 210. 

15 C.J. p 1116 note 90. 

1. Tex.—Archer City First State 
Bank v. Power, supra. 

8. Tex,—Williamson County v. Tra- 
vls County, GemauApp., 15 S.W.2d 
577, dismissing error Travis Coun¬ 
ty V. Williamson County, Cly.App., 

4 aw.2d 610. 


TJhder prior foxxu of statuta 
Tex.—^National Compress Co. v. 
Hamlin, 269 S.W. 1024, 114 Tex. 
376, dismissing error Texas & N. 
O. Ry. Co. V. Wagner. Clv.App., 

262 S.W. 902, Mims v, Hunken, Clv. 
App., 262 S.W. 930, L. B. Price 
Mercantile Co. v. Moore, Civ.App., 

263 S.W. 667, Chapman v. Leaver¬ 
ton, Civ.App., 263 S.W. 1083, In¬ 
ternational Travelers* Ass’n v. 
Grifflng. Clv.App., 264 S.W.. 263, 
National Compress Co. v. Hamlin, 
Clv.App., 264 S.W. 488, and Al¬ 
exander V. Alexander, Civ.App., 
266 S.W. 1072—City of Abilene v. 
McMahan, Com.App., 292 S.W. 625, 
dismissing error McMahan v. City 
of AbUene, Civ-App., 261 S.W. 455. 

16 C.J. p 1116 note 92. 

S. Tex.—Maxwell v. Hali, 267 S.W. 
670, 114 Tex. 319—Warren Hard¬ 
ware Co. V. Dodson, 222 S.W. 157, 
110 Tex. 676, dismissing error 
Bodson V. Warren Hardware Co., 
Clv.App., 162 S.W. 962—Camp v. 
National Bquitable Soc. of Belton, 
191 S.W, 699, 108 Tex, 246, deny- 
Ing rehearlng National Bquitable 
Soc. of Belton v. Camp, Civ.App., 
184 S.W. 589—^Williamson County 

V. Travis County, Com.App., 15 S. 

W. 2d 677, dismissing error Travis 
County V. Williamson County, Civ. 
App., 4 S.W.2d 610. 

4, Tex.—^Houston 011 Co. of Texas 
V. Village Mills Co., 202 S.W. 725, 
109 Tex. 169, reversing Village 
Mills Co. V. Houston Oil Co. of 
Texas, Civ.App., 191 S.W. 728, con- 
curring opinlon 226 S.W. 1075, 109 
Tex, 169. 

5. Tex.—J. B. Coit Co. v. Wheeler, 
Com.App., 23 S.W.2d 299, dis¬ 
missing error, Civ.App., 12 S.W.2d 
1102—City of Abilene v. McMahan, 
Gom.App., 292 S.W. 525, dismiss¬ 
ing error McMahan v. City of 
Abilene, Civ.App., 261 S.W. 455. 
Wzit of error improperly grauted 

sbould be dlsmissed for want of Ju¬ 
risdiction If on further consideratlon 
the court determines that Jurisdic- 
tlonal grounds are wanting.—^Mary- 
land Casualty Co. v. Dobbs, 100 S.W. 
2d 349, 128'Tex. 547, dismissing ap¬ 
peal. Civ.App.. 70 S.W.2d 761—Gulf, 
C. & S. F. Ry. Co. V. Hamilton, 89 
S.W.2d 208, 126 Tex. 542, dismissing 
appeal, Civ.App., 67 S.W.2d 809— 
Sumner v. General Contract Fur* 
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qucstions certified by a court of dvil appeais in ad- 
vance of the latter court’s decision,® a writ of error 
will lie judgments of the 

court of civil appeais.^ 

By statute, the court has power to make, estab- 
lish, and enforce all necessary rules of practice 
and procedure not inconsistent with the laws of the 
state.* 

Power to issue writs. Under the constitution 
the supreme court, and the justices thereof, have 
power to issue writs of habeas corpus, as may be 
prescribed by law,* and under such regulations as 
may be prescribed by law, the court and the Jus- 


§ 461 

ticcs thereof may i'5sue writs of mandamus^^ and 
such other wTits as may be necessary to cnforce its 
jurisdiction.^i The Icgislaturc may under the con¬ 
stitution confer original jurisdiction on the su¬ 
preme court to issue writs of quo warranto^^ and 
mandamus,13 in such cases as may be spccified, ex- 
cept as against the governor of the state. These 
constitutional provisions have been made the basis 
of a legislative enactment giving the supreme court, 
or any justice thereof, power to issue among others, 
WTits of quo w-arrantoi^ or mandamusi* agreeable 
to the principies of law regulating such writs,i® 
against any district iudge,!^ or court of civil ap¬ 
peais or judgcs thereof,i3 or officer of the state 


Chase Corporation, 80 S.W.Sd 741, 126 
Tex. 51f dlsmisslngr error General 
Contract Purchase Corporation v. 
Sumner, Civ.App., 49 S.W.2d 960— 
City Nat. Bink In Childress v. Phil¬ 
lips Petroleum Co.. 78 S.W.2d 676, 
124 Tex. 466, dismlsslng error, Civ. 
App.» 47 S.W.2d 357—City of Abi- 
lene v. McMahan, Tex.Coin.App.. 292 
S.W’. 525, dlsmissing error McMahan 

V. City of Abilene, Civ.App., 261 
S.W. 465. 

e, Tex.—Morrow v. Corbin, 62 S.W. 

2d 641, 122 Tex. 558. 

7 , Tex.—Smith v. Pree, Com.App., 
107 S.W.2d 688, reverslng Pree v. 
Smith, Clv.App.. 80 S.W.2d 419. 
Oxdex ovexrnltng xnotion to afllzm 
case on certificate held to be an 
InterlocutoTT order not subject to re- 
view.—^Prince v. Guyer, Tex., 103 S. 

W. 2d 128—Smith v. Pree, ConuApp., 
107 S.W.2d 688, reversing Pree v. 
Smith, Civ.App., 80 S.W.2d 419. 

& Tex.—Sherman v, Hatcher,'299 S. 
W. 227, 117 Tex. 166—Lido Oil Co. 
V, W. T. Waggoner Estate, Civ. 
App., 81 S.W.2d 164, error re- 
fused. 

9 . Conxt oaimot revlew evideaoa on 
habeas corpus.—Ex parte Heid, 89 S. 
W. 966, 99 Tex. 406. 

10. Tex.—Hines v. Morse, 47 S.W, 
516, 92 Tex. 194. 

16 C.J. p 1116 note 78. 

11. Tex.-^u»tis V. Moore, 110 S.W. 
2d 1146, 130 Tex. 396—Hamey v. 
Pickens, 37 S.W.2d 717, 120 Tex. 
268. 

16 aj. p 1115 note 76. 

“This power . . . exlsts, re- 

gardless of statutory omlssions or 
declarations."—Cleveland v. Ward, 
285 S.W. 1063, 1068. 116 Tex. 1. 
Parttcnlax writs 

(1) Injunction. — Cleveland v. 
Ward, supra. 

(2) Prohibition.—Curtis v. Moore, 
110 S.W.2d 1146, 130 Tex. 396— 
Prince v. Miller. 69 S.W.2d 62, 128 
Tex. 118—Cleveland v. Ward, 286 a 
W. 1068, 116 Tex. 1. 

16 C.J. p 1116 note 76 [a]. 


la. Tex.—State v. Manry, 16 aw.2d 
809, 118 Tex. 449. 

13. Tex.—State v. Perguson. If*? S. 
W.2d 272—Love v. Wilcox, 28 S.W. 
2d 515, 119 Tex. 266, 76 A.1..R. 1484 
—Tett V. Cook, 268 SW. 716, 115 
Tex. 175—Webb v. Hali, 238 S.W. 
1105, 111 Tex. 446—Gulf, C. & S. 
P. Ry. Co. V. Muse, 207 SW. 897, 
109 Tex. 352. 4 A.Ii.R. 613—Criteh- 
field V. Watson. Civ.App., 275 S.W. 
267. 

15 C.J. p 1115 note 78. 

14. Tex.—State v. Manry, 16 S.W. 
2d 809, 118 Tex. 449. 

16. Tex.—State v. Perguson, 125 S. 
W.2d 272—Tett v, Cook, 268 SW. 
716, 115 Tex. 175—McDowell v. 
Hightower, 242 aw. 753, 111 Tex. 
586—Warren v. Willson, 192 S.W. 
529, 108 Tex. 262—Critchfleld, v. 
Watson. Clv.App., 275 S.W. 257. 

16 CJ. p 1116 note 96. 

Zssnes of fact cannot be deter- 
mined on an original application for 
mandamus.—^Mattinson v. McDonald, 
109 aW.2d 467, 130 Tex. 250—^Rog- 
ers V. Dynn, 49 SW.2d 709, 121 Tex. 
467, rehearlng denled 61 S.W.2d 1113, j 
121 Tex. 467—Pitman v. Mercer, 17 
S.W.2d 766, 118 Tex. 481—Wagner v. 
Roblson. 201 S,W. 171, 109 Tex. 114 
—Sheppard v. Jacksboro Refining 
Co., Tex.Civ«App.. 123 aW.2d 497, er¬ 
ror dismissed, judgment correct—15 
C.J. p 1116 note 78 [a], p 1116 note 
96 [a]. 

Mattexs held ontslde iuxlsdiction 
of supreme court in original manda¬ 
mus proceedings.—Socony Vacuum 
Oil Co. V- Coe, 90 aw.2d 567, 126 
Tex. 690 —^Pederal Laboratories Inc. 
V. Towne Young, 90 aW.2d 656, 126 
Tex. 667 —Innes v. State Banking 
Board, 264 S.W. 117, 113 Tex. 800. 

B^eaxing on an order refusing 
mandamus Is not a matter of statu¬ 
tory right, but of discretion only, 
and on rehearing the supreme court 
will not examine the biief to supply 
defects in the original petltion, nor 
will it consider allegations made in 
motion for new trial in ald of such 
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petltion.—^Innes v. State Banking 
Board, 254 S.W. 117. 113 Tex. 300. 

18. Tex.—State v. Perguson, 125 S. 
W.2d 272. 

Tn other words, writs may be is- 
sued in ali cases when court s of law 
or equtty under settled rules would 
have the power to Issue them.—^Yett 
v. Cook, 268 S.W. 715, 116 Tex. 175, 

(1) Mandamus ne ver lies to con- 
trol official discretlon or to correct 
mere errors in the exercise of Judl- 
cial power.—Seagraves v^ Green, 288 
S.W. 417, 116 Tex. 220—McDowell v. 
Hightower, 242 SW. 753, 111 Tex. 
586. 

(2) The supreme court is wlthout 
jurisdiction of an application for a 
writ of mandamus in a case in which 
the court of criminal appeais has 
taken jurisdiction of the person of 
the relator and the subject matter of 
his rellef.—Millikin v. Jeffrey, 239 S. 
W. 397, 117 Tex. 152—Millikin v. Jef¬ 
frey, 299 S.W. 393, 117 Tex. 184. 

17. Tex.—State v. Perguson, 125 S. 
W.2d 272. 

Tex.—State v, Perguson, supra— 
Morrow v. Corbin, 62 S.W.2d 641, 
122 Tex. 653—Hamey v. Pickens, 
37 S.W.2d 717. 120 Tex. 268— 

Houtchens v. Mercer, 29 S.W.2d 
1031. 119 Tex. 431, 69 A.L.R. 1103 
—Gulf, a & S. P. By. Co. V. Muse, 
207 S.W. 897, 109 Tex. 352, 4 A. 
L.R. €13. 

Qno warxaato 

Tex.—State v. Manry, 16 S.W.2d 809, 
118 Tex. 449. 

Direothig setting aalde of judg- 
ment of dismissal entered by dis¬ 
trict court Is held outslde original 
jurisdiction of supreme court,—Tex- 
as-CaroUna Oil Co. v. Pires, 48 S.W. 
2d 600, 121 Tex. 396. 

xa Tex.—Gordon v. Willson, 104 a 
W. 1043, 101 Tex. 43. 

15 C.J. p 1117 note 5. 

Mandamus to compel cextiiLoatlo» 

(1) The supreme court will not 
compel the court of civil appeais‘by 
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govcmmcnt,!® cxcept the govcmor of the state. 
By virtue of statutory authorization, the court may 
also issue the writ of mandamus to compcl a judge 
of the district court to proceed to trial and judg- 
mcnt in a cause,2® or to compcl any officer of the 
executive departinent of the state to perform any 
act or duty he is authorized to perform, whether 
such act be judiciai, ministerial, or discretionary,2i 
or to compel any membcr of any executive, or pri- 
mary, committee, or primary clection officer of any 
political party to perform any duty imposed on 
them by law,^^ and it may issue writs of habeas 
corpus in ali cases where any person is restrained 
in his libcrty by virtue of any order, process, or 


commitment issued by any court or judge on ac- 
count of any order, judgment, or decree there- 
tofore made, rendercd, or entered by such court 
or judge in any civil cause. The supreme court 
will not exercise its original jurisdiction in cases 
in which an inferior court has concurrent juris¬ 
diction, unless there is some unusual reason there- 
for.23 

§ 462, -Courts of Civil Appeals 

The courts of elvll appeals have appellate Jurisdiction 
over the county and district courts in certain civil casee, 
which Jurisdiction fs flnal In csrtaln cases. They also 
have Ilmited original Jurisdiction and power to issue 


mandamus to certify Questions be- 
cause of conflictiniT declsions in 
cases in which the supreme court 
has Jurisdiction on appeal by writ 
of error.—Harris ▼. Willson, SS S.W. 
2d 106, 122 Tex. 323—Aldrldge v. 
Conner, S7 S,W.2d 725. 120 Tex. 243 
—International & Great Northern IL 
Co, V. Pleasants. 296 3.V»\ 282, 116 
Tex. 568—Maxwell v. Hali, 267 S.W. 
670, 114 Tex. 819. 

(2) But in cases wlthin Its flnal Ju- 
risdiction, the court of civil appeals 
may be compelled by mandamus to 
oertify questlons because its decislon 
confllcts wttb an opinlon of the su¬ 
preme court or of another court of 
civil appeals.—Wright v, Dunklln, 
Tex.. 123 S.W.2d 301—Atwood Cotton 
Breeding Farma v. Gallagher, 78 S. 
W.2d 525, 123 Tex. 605—Stone Fort 
Nat. Bank of Nacogdoches v. Hali, 
62 S.W.2d 86. 122 Tex. 520—Citizens* 
NaL Bank of Cameron v. Jones, 6l S. 
W.2d 987, 122 Tex. 561, ordering cer- 
tiflcatlon of questlons Citlzens* Nat 
Bank of Cameron v. TJ. S. Bond & 
Ifortgage Co„ CIv.App., 48 S.'W-2d 
670—Kreuger v. Hali, 61 S.W.2d 985, 
132 Tex. 647, ordering certiflcatlon 
of questlons Umberson v. Krueger, 
Civ.App., 49 S-W.2d 628—Curlee 
Clothlng Co, V. Hali, 60 aw.2d 202, 
123 Tex. 456, commanding certiflsa- 
tion of questlons Curlee Clothing Co. 

V. Wlckllfle. av.App., 38 S.W.2d 175 
—Harris v. Willson, 59 S.W.2d 106, 
132 Tex. 323—Oliver v. Gsdlagher, 26 
&W.2d 903, 119 Tex. 178—I-ayton v. 
Hightower, 12 S.W.2d 110, 118 Tex. 
166—Hinn v. Qallagher, 268 S.W. 132, 
114 Tex. 323—Maxwell v. Hali, 267 S. 

W. 670, 114 Tex. 319->racobs v. 
Pleasanta 267 S.W. 351, 114 Tex. 
242—Gareas v, Fly, 266 S.W. 779, 114 
Tex. 233—Armer v. Fly, 265 S,W. 
126, 114 Tex. 170. 

(3) Formerly, mandamus was 
available only in cases of conflicting 
decisions of the courts of civil ap- 
peala—Garritty v. Rainey, 247 S.W. 
825, 112 Tex. 369—^Braumiller v. 
Burim, 230 S.W. 400, 111 Tex. 145— 
Texas A P. Ry. Co. v. Conner, 229 a 


W. 844. 111 Tex. 99—15 CJ. p 1116 
note 73 [aj. 

(4) The appllcation therefor must 
be made In the supreme court with- 
in a reasonable time after the court 
of civil appeals has refused certifi- 
catlon.—La Prelie v. Key, 261 S.W. 
366, 114 Tex. 1. 

(6) The appllcation shouid con- 
form to the well-established rules of 
pleading.—^Harris v. Willson, 59 S.W. 
2d 106, 122 Tex. 323. 

(6) The question of what consti¬ 
tutos conflicting decisions Is dis- 
cussed in S 462 infra. 

la "Offlcezs of the state goyezn* 
meat” means only such officers as 
are charged wlth the general admln- 
Istration of state aifalrs, and not 
such persons as constitute a board 
of officers.—McFall v. State Board of 
Education. 110 aw, 739, 101 Tex. 672 
—^Betts v. Johnson, 73 S.W. 4, 96 
Tex. 360—^Herring v. Houston Nat. 
Exch. Bank, Tex.Civ.App., 241 S.W. 
534. 

Persons heid not state officers 

(1) County judge,—Bostlc v. Coun¬ 
ty Judge of Hockwall County, 195 
S.W. 186, 108 Tex. 421. 

(2) Other cases see 15 CJ. p 1117 
note 7 [a], Cb], 

SOi Tex.—^Dallas Kailway & Ter- 
minal Co. v. Watkins, 86 aw.2d 
1081, 126 Tex. 116—Southland- 

Greyhound Lines v. Richardson, 86 
aw,2d 731, 126 Tex. 118—Mllll- 
kin V. Jeffrey, 299 aW. 893, 117 
Tex. 134—Cortimeglia v. Davls, 
292 S.W. 875, 116 Tex. 412—^Tett v. 
Cook, 268 S.W. 716, 116 Tex. 176. 
Ck)rrelatlve powers 
The power to compel a judge to 
proceed to triaJ and judgment carries 
with it the correlative power to 
prohiblt and enjoin other judges 
from proceeding.—^Texas Farm Bu- 
reau Cotton Ass’n v. Lennox, 297 S. 
W. 743, 117 Tex. 94—Cleveland v. 
Ward, 285 aw. 1063, 116 Tex. 1. 

ynien aetion has been properly 
proMbited by the court of civil ap- 
peals, the supreme court will not Ick | 
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sue a writ of mandamus to compel 
trial thereof.—^Long v. Martin, 287 
S.W. 494, 116 Tex. 136. 

81. Prlson oommlssioners held not 
officers of executive department of 
state.—Herrlng v. Houston Nat 
Exch. Bank, Tex.Clv.App., 241 S.W. 
534. 

22. Tex.—Ferguson v. Wllcox, 28 
S.W.2d 626, 119 Tex. 280—^Love v. 
Wilcox, 28 S.W.2d 616, 119 Tex 
256, 70 A.L.R. 1484. 

Writ refUsed « 

Tex.—^Anderson v. Aldrich, 120 S.W. 
2d 91, 131 Tex 629. 

23. Tex—State v. Ferguson, 125 S. 
W.2d 272—Mlller v.. Stine, 91 S.W. 
2d 816, 127 Tex 22—Ford Rent Co. 
V. Hughes. 88 S.W.2d 85, 126 Tex 
255—^Dallas Hallway & Termlnal 
Co. V. Watkins, 86 S.W.2d 1081, 126 
Tex 116—Prince v. Miller, 69 S.W. 
2d 62, 128 Tex 118—Box v. Kirby, 
42 aw.2d 777, 121 Tex 90—Love v. 
Wilcox 2'8 aw.2d 515, 119 Tex 
256, 70 A.L.R. 1484—Houtchens v. 
Mercer, 27 S.W.2d 795, 119 Tex 
244. 

Jnrlsdlotion wiU be exerdsed 

(1) When relief has been refused 

by a court of civil appeals.—^Dallas 
Rallway & Termlnal Co. v. Watkins, 
86 S.W.2d 1081, 126 Tex 116— 

Houtchens v. Mercer, 29 S.W.2d 1031, 
119 Tex 431, 69 A.L.R. 1103. 

(2) When the clrcumstances are 
such that a court of ^vil appeals 
cannot grant relief without interfer- 
ing with the judgment or order of 
another court of civil appeals.—^Long 
V. Martin, 285 S.W. 1076, 116 Tex 
519. 

(8) When the orderly processes of 
government have been dlsturbed and 
the case is such that the state as a 
whole is allected.—State v. Fergu- 
son, Tex. 125 &W.2d 272. 

(4) When the delay resuitlng flrom 
an appllcation to the district court 
would or might cause Irreparable in- 
Jury,—Love v, Wilcox 28 S.W.2d 615, 
119 Tex 256, 70 A.L.R. 1484—Sea- 
graves v. Green, 288 S.W. 417, 116 
Tex 220. 
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extraordinary writs, and power, and In loitie cases the 
dut/f to certlfy questlons to the supreme court. 

Under the state constitution, the courts of civil 
appeals of Texas have appellate jurisdiction co- 
extensive with the limits of their respective dis- 
tricts, which extends to ali civil cases of which 
the district or county courts have original or ap¬ 
pellate jurisdiction,24 under such restrictiohs and 
regulations as may be prescribed by law.25 Other 


jurisdiction, original and appellate, may be con- 
ferred on the courts of civil appeals by law.26 Un¬ 
der the statutes, the appellate jurisdiction of the 
courts of civil appeals extends to civil cases^^ 
within the limits of their respective distriets,^* 
of which the district and county courts have or as¬ 
sume jurisdiction^® when the amount in controver- 
sy, or the judgment rendered, exceeds one hundred 
* dollars, cxclusive of interest and costs.®® The 


84. Tex.—Motley v. Tom Green 
County, Tex.Civ.App., 93 S.W.2d 
768, reversed on other grounds 
Tom Green County v. Motley. Com, 
App., 118 S.W.2d 306. 

16 C.J. P 1117 notes 12-16. 

85. Tex.—Morrow v. Corbln, 62 S. 
W.2d 641, 122 Tex. 663—^Pure 011 
Co. V. Clark, Com.App., 5.6 S.W.2d 
850, reversinff Clark v. State, Civ. 
App., 36 S.W.2d '488—Motley v. 
Tom Green County, Civ.App., 93 S. 
W.2d 768, reversed on other 
grounds Tom Green County v. Mot¬ 
ley, Com.App., 118 S.W.2d 306. 

86 . Tex.—^Morrow v. Corbln, 62 S. 
W.2d 641, 122 Tex. 553—City of 
Houston V. City of Palestine. 267 
S.W. 663, 114 Tex. 306, dismissing 
error City of Palestine v. City of 
Houston, CIv.App.. 262 S.W. 215— 
Motley v. Tom Green County, Clv. 
App., 93 S.W.2d 768, reversed on 
other grounds Tom Green County 
V. Motley, Com.App., 118 S.W.2d 
306—^Farrell v. Toung, Civ.App., 28 
S.W.2d 468. 

«■Oxlgliua” aad “appsUats" Juris¬ 
diction as employed in the constitu¬ 
tion means those types of original 
and appellate Jurisdiction which 
ffom time immemorlal the common- 
law courts have exercised.—^Mor- 
row V. Corbln, 62 S.W.2d 641, 122 
Tex. 653. 

Advisozy powexs 

(1) Courts of civil appeals have 
no advisory power under organlc 
law, and none can be conferred on 
them by the legislature.—^Morrow 
V. Corbln, supra. 

(2) A statute permitting certided 
questlons from the district courts-to 
the courts of civil appeals calling 
for advisory action only, and requlr- 
ing no judgment or decree on which 
the appellate power of the court may 
act is invalid.—^Pond v. Matheson, 62 
S.W.2d 664, 122 Tex. 680—Wright v. 
San Jaclnto Trust Co., 62 S.W.2d 
652, 122 Tex. 576—Morrow v. Corbln, 
62 S.W,2d 641, 122 Tex. 663. 

Concurrent Jurisdiction of appeals 
&um a particular county may he 
conferred on two courts of civil ap- 
peals.—^McClung Const.‘Co. v. Taylor, 
Tex.OivA.pp.., 297 S.W. 603. 

27. Tex.—City of Graham v. Seal, 
Clv.App.. 236 S.W. 668, dismissed 
for want of Jurisdiction. 

15 C.J. p 1117 note 16. 


Gximinal eontempt proceeding held { 
not reviewable.—Beverly v. Hoberts, 
Tex.Giv.App.. 215 S.W. 976. 

On appeai in suit to enjoin ocim^ 
inal prosecution, the court of civil 
appeals is reluctant to determine 
whether certain facts constitute a 
penal offense since such determina- 
tlon might resuit iu a confiict with 
the court of crimlnal appeals, which 
has exclusive Jurisdiction in crlm- 
inal matters.—Roberts v. Gossett, 
Tex.Clv.App., 88 aw.2d 607. 

28, Tex.—Cleveland v. Ward, 2SB S. 
W. 1063. 116 Tex. 1—National De- 
benture Corporation v. Adams. Civ. 
App.. 116 S.W.2d 757—Buffalo En- 
gineexing Co. v. Welch, Civ.App., 
61 S.W.2d 855—Cleveland v. Home 

i Nat. Bank of Clebume, Civ.App., 
265 S.W. 734—Home Nat Bank of 
Clebume v, Wilson, CivA.pp., 265 
i S.W. 732. 

16 C.J. p 1117 note 19, 

Appeals from Palo Pinto county 
I may be taken to the court of civil 
' appeals of either the second or 
I eleventh supreme Judicial district— 
McClung Const Co. v. Taylor, Tex. 
Civ.App., 297 aw. 603. 

29. Tex.—Southern Pine Liumber Co. 
V. Whlteman, Civ.App., 104 S.W,2d 
635, error dismissed. 

Chiardians h i p matters 
An appeai from the decision, order, 
or Judgment of a county court in 
guardlanship will not lie to the 
I courts of civil appeals, the leglsla- 
j ture having provided for an appeai 
to the district courts in such cases.— 
Pure Oil Co. v. Clark, Tex.Com.App., 
56 S.W.2d 850, reversing, Civ.App., 
Clark V. State. 35 aw.2d 488, fol- 
I lowed in Pure OH Co- v. Clark, Tex. 
Com.App., 56 S.W.2d «ESS, ftrst case, 
reversing, Civ.App., 40 S.W.2d 962. 

Scope of review is limited to mat¬ 
ters determined by trial court.—^Tex¬ 
as Employers* Ius. Ass*n v. Adcock, 
Tex.Civ.App., 27 S.W.2d 363, error 
{dismissed. 

ITnder eaxUer foim of statuta 

(1) The earlier form of the stat¬ 
ute dld not contain the word “as¬ 
sume." and the court of civil ap¬ 
peals had no jurisdiction of an ap¬ 
peai unless the court from which the 
appeai was taken had original or ap¬ 
pellate jurisdiction.—Lubnlng v. 
Scott, Tex.Civ.App., 201 S.W. 663« ^ 
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(2) Other cases see 15 C.J. p 1X17 
notes 20-22. 

30. Tex.—International & G. N. Ry. 

Co. v. Lyon, 243 S.W. 973, 112 Tex. 

30, answering certlfled questlons, 

Civ.App., 200 S.W. 228, rehearing 

overruled 244 S.W. 668—McClendon 

v. Homeseekers’ Realty Co., Civ. 

App., 272 S.W. 216—Glbson v. St. 

Anthony Hotel, Clv.App., 198 S.W. 

412. 

15 C.J. p 1117 note 23. 

Ainount olalmed In petitloa does 
not fix the amount in controversy 
where it appears on the face of the 
pleadings that a portion of the items 
sued for could form no proper basis 
for suit.—Dunn v. Wilkerson, Tex. 
ClvApp., 203 S.W. 69. 

Amount of countezPIaim cannot be 
added to plalntilTs demand in deter- 
mining the amount involved; one of 
the demands separately consldered 
must exceed the jurlsdictlonal 
amount.—^Martines v. Viola, Tex.Clv. 
App., 276 S.W. 769. 

Amendmaot on appeai to oonnty 
court» increasing the demand to an 
amount within the appellate jurisdic¬ 
tion of the court of civil appeals but 
beyond the original Jurisdiction of 
the trial court, cannot be allowed.— 
Bunn v. Wilkerson, Tex.Civ.App., 203 
S.W. 59. 

XntezMt» as daanages» may be in- 

cluded in determining the amount in¬ 
volved.—^McClendon v. Homeseekers' 
Realty Co., Tex.Civ.App., 273 S.W. 
21 $. 

Xu aaolllary suit for Injunctlon 
against the institution of proceed- 
ings interferlng with the enforce- 
ment of plaintilTs judgment against 
defendant, the amount in contro¬ 
versy is the amount of the judgment. 
—^Universal Credit Co, v. Cunning- 
ham, TeX.Civ.App., 108 S.W.2d 699. 

zn gamishment pxoceeding, al- 
though it is ancillary to the main ac¬ 
tion, when interest on the original 
judgment and the costs ef the orig¬ 
inal action are properly made a part 
of plalnt-ifTs demand, the amount in 
controversy is not limited to the 
amount of the original Judgment but 
includes accrued interest thereon and 
the original costs.—^Fannin County 
Nat Bank v. Gross, Tex.CivA.pp., 200 
S.W. 187. 
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rifjht of appcal has bcen statutes and 

an appcal mast conform to some one of the meth- 
ods providcd before thc court of civii appeals ac¬ 
quires jurisdiction.31 

The courts also have statutory power, on affidavit 
or otherwise, as they may deem proper, to ascer- 
tain such matters of fact as may be necessary to the 
proper exercise of their jurisdiction;32 and they 
also have been given power to punish for contempt, 
such punishmcnt not to exceed one thousand dol- 
lars fine or imprisonment for twenty days. 

Finality of judgfnents. The judgments of the 
courts of civii appeals are conclusive in all cases 


21 C.J.S. 

on the facts of the case,33 and are conclusive on 
both the law and the facts34 in the following cases: 
(1) Any civii case appealed from a county court 
or from a district court when, under the constitu- 
tion, the county court would have had original or 
appellate jurisdiction to try it,3 5 except in pro¬ 
bate matters,3 3 and in cases involving the state 
revenue laws^^ or the validity or construction of a 
statute,®8 or in cases involving confiicts between 
decisions of the courts of civii appeals or between 
a decision of a court of civii appeals and a de- 
cision of the supreme court,®® (2) All cases of 
slander.'*® (3) All cases of divorce.^i (4) All 


as. Tex.—^Ifotley v. Tom Green 
County, Civ.App.. 98 S.W.2d 768. 
reversed on other ^rounds Tom 
Green County v. Motley, Com.App., 
118 S.W.2d 306. 

3& Tex,—Woodrum Truck Lines v. 

- BaUey, Com.App.. 57 S.W.2d 92, 
affirmins Bailey v, *i2^oodrum Truck 

- Lines. ClvJ^pp., 36 S.W.2d 1090—' 
Brownlnff-Ferris Machinery Co. v- 
Thomson, Tex.Civ.App,* 55 S,W.2d 
168. 

Wliether appeal bond «as seasozu 
.aUy fiLed Is question of fact and de- 
terxninable 1>y court of civii appeals. 1 
—Woodrum Truck Lines v. Bailey, 
Tex,Com.App.. 67 S.W.2d 92. affirm- 
Ing Bailey v. Woodrum Truck Lines* 
Clv.App., 36 S.W.fd 10‘90. 

83. Tex.—^MicCrary -v. UoCrary* Civ. 

App., 230 S.W. 187. 

15 CJ. p 1118 note 24. 

8A Tex.—^Hinn v. Gallasrher. 268 S. 
W. l82. 114 Tex 322—MaxweU v. 
Hali. 267 S.W. 670, 114 Tex 819. 

15 CJ. p 1118 note 25. * 

Vkte earllex statnta, tke 
xnents of the courts of civii* appeals 
were conclusive on the law and facts 
in all boundaiy cases.—Kenedy Pas¬ 
ture Co. V, State, 281 S.W. 683. 1X1 
Tex 200. aarmiag. Olv-App.. 196 S. 
W. 287* and certiorari denled Kenedy. 
V. State of Texas. 42 S.Ct. 271, 258} 

U.5. 617. 66 L.Ed. 793—Schiele v. 
Klmball. 194 S.W. 944. 113 Tex 1— 
WilliamMn County v. Travis County, 
TexConiApp.* 15 S.'W.2d 677. dls-j 
inissinsr error Travis County v. Wil- 
liamson County. Civ.App., 4 S.W.2d 
'610—^Braumlller v. l^rke. TexCiv.} 
App.,* 232 S.W.‘ 907—15 C.J,- p 1118: 
*note 80. 

,85. Tex.—Qrand Lod^e Coloredl 
‘ Knijhts of Pythias olr Texas v. 
Green, 101 S.W.2d 219,-128 Texi 
598, dlsmissing; errpr, Civ.App., 69> ‘ 
S.W.2d 149—Gulf, a & a P. Ry.’ 
Co. V. Hamllton* Com.App., 89 S.W. 
2d 208, 126 Tex 542. dismlssin^ ap- 
peal, Civ.App., 67 S.VV'.2d 80^ , 
First Texas State Tns. Co. v. 
HIffhtower. 214 S.W. 29». 110 Tex ‘ 
52—^American Frult Growens vi 


Harlan-Elzy-Randall Co.. Com. 
App., 16 S.W.2d 261, dlsmissing er¬ 
ror Harlan-Elzy-Randall Co. v. 
American Fruit Growers, Civ.App., 
7 aW.2d 132-^. B. Coit Co. v. 
Knight & Perry, Com.App.. 18 S.W. 
2d 357. dismlsaing error, Civ.App., 
3 S.W.2d 879—^McGinty v. Den- 
. nehy, CoxaApp., 13 S.\V.2d 68. dis- 
missing error, Civ.App.. 2 S.W.2d 
646—^Flexlume Corporation v. A 
T. Vick Co., Com.App.. 291 S.W. 
1084, dismissing error A T. Vick 
Co. V. Flexlume Corporation, Civ. 
App.. 285 S.W. 699. 

1$, ax p 1118 note 26. 

Trespass to try tltle oase institut- 
ed in district court held not within 
flnal Jurisdiction of ^ourt qf civii ap¬ 
peals.—Parker v. Bailey, TexCom. 
.App., 16 aW. 2 d 1033. 

Casas withla county oourt^s Juzlsdlo- 
tion« 

(1) The Judgment of the court of 
civii appeals is final in civii cases ap- 
I pealed from the district court^ when 
the amount in controversy Is less 
than one thousand dollars, excluslve 
of interest.—^Liong v. Green & Co.,’ 
101 aw. 786,‘100 Tex 610—Trav- 
elers* Ins. Co. v. Barker, TexCom. 
App., 80 aw.2d 953, dismissing error 
Barker v. Travelers* Ins, Co., Civ. 
App.* 52 aW.2d 286—Jameson v. 
Williams, TexComApp,, 67 S.W.2d 
228, dlsmissing error Williams v. 
Jameson, Civ.App., 44 S.W.2d 498. 

'(2) An ahandoned pl^ in *a suit ip. 
the district court may he considered 
In determinin'g 'Whether an appeal 
lies to the supreme court.—Cause- 
Way Inv. Co* v. Nass, 112 .S.W.2d 
712, 131 Tex 12, denying rechearing 
111 S.W.2d 703, 131 Tex X2, revers- 
in& GlvvApp., $4 aW-2d 671. 

3a Tex—^Travelera* Inisl. Co. v. 

. Barker, Com.App., * 80 S.W.2d 
953, ditunissing error Barker v. 
Traveler^ Inx Co-., CivApp./ 52 S. 
■W.2d 285, * 


37. T^—Travelers* ’ 

Ins. 

Co. V, 

' Barker, supra. 

• 


98, Tex—^Travelers’ 

Inx 

Co. V. 


Barker; supra—^American • Fruit 
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Growers v. Harlan-Blsy-Randall 
Co., Com.App.. 16 S.W.2d 261, dis- 
missing error Harlan-Elzy-Randall 
Co. V. American Fruit Growers, 
Civ.App.. 7 aw.2d 132. 

30. Tex—Grand Lodge Colored 
Knights of Pythias of Texas v. 
Green, 101 S.W.2d 219, 128 Tex 
593, dlsmissing error, Civ.App., 69 
S.W.2d 149—Gulf, C. & S. F. Ry. 
Co. V. Hamllton, 89 S.W.2d 208, 
126 Tex 542, dlsmissmg appeal, 
Civ.App., 57 S.W.2d 309—Garcia v. 
American Nat. Ins. Co., 78 S.W.2d 
170, 124 Tex 466, dismlasing error 
American Nat. Ins. Co. v. Garcia, 
Civ.App., 46 S.W.2d 1011—Aldridge 
v. Conner, 37 S.W.2d 725, 120 Tex 
243—Maxwell v. Hali, 267 S.W. 
670, 114 ’Tex 319—Trayeler^* ;ns. 
Co. V. Barker, CouLApp., 80 S.W. 
2d 953, dismissing error Barker v. 
Travelers' Ins. Co., Civ App., 62 S. 
W.2d 285—Hanchett v. Ward, Com, 
App., 65 S.W.2d 268, dishiissing 
Ward V. Hanchett, Civ.App., ‘47 S. 
W.2d 360—^American Fruit Giow- 
ers V. Harlan-Elzy-Randall Co., 
Com. App., 16 S.W.2d 261, dls- 
missing error H irlan-Elzy-Randall 
Co. V. American F.uit Growers, 
Clv.App., 7 S.W.2d 132—X B. Coit 
Co. V. Knight & Perry, Com.App., 
18 S.W.2d 357, dismissing enor, 
Civ.App., 3 S.W.2d 879—McGlnty 

V. Dennehy, Com.App., 13 S.W.2d 
. 68, dismissing error, Clv.App., 2 S. 

W, 2d 546—^Blackmon v. TiaiI* Com. 
App., 12 S.W.2d 967, reversing 
Trall V. Blackmon, Civ.App., 1 S. 
W.2d 937—McMahan v. City of 
Abilene, Civ.App,, 261 S.W. 456, er¬ 
ror dlsmissed City of Abilene v. 
McMahan, Com.App., 292 S.W. 625. 
Baxiler statute did not contaln thls 

exceptlon.—^Maxwell v. Hali, 267 S. 
W. 670, 114 Tex 319—15 OJ. p 1113 
note 26 [aj. 

4a Tex—^Las^on v. Hlghtower, 12 
S.W.2d 110, 118 Tex 166. . 

41. Tex—^Burguieres v. Farrell, 87 
S.W'.2d 463, 126 Tex 209—McCrary 
V. McCrary, Civ.App., 230 S.W. 187. 
16 C.J. p 1118 no+e 32, 
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cases of contested elections of every character, 
othcr than for state ofBcers, except wherc the va- 
lidity of the statute is attackecl by the decisionJ- 
(5) All appeals from interlocutory orders appoint- 
ing reccivers or trustees, or such other interlocu¬ 
tory appeals as may be allowed by law.^3 ^\j| 
other cases, except where appellate jurisdiction is 
given to the supreme court and not made final in 


the courts of civi! appeals.^^ 

Ori(/inal jurisdiction and poxocr to tssuc ivrifs. 
The court's of civil appeals have no original juris¬ 
diction other than that conferrcd by statute.^^ 
Thcse courts and the judges thcreof have, by stat¬ 
ute, power to issue writs of mandamus,'*® and all 
other writs necessary to enforce their jurisdic¬ 
tion 7 they may also issue a writ of mandamus, to 


PSxrase ‘'all cases of divoroe” re¬ 
fers to “divorce actions” which in¬ 
clude not oniy part of action for dis- 
solutlon of bonds of matrimony, but 
also part of action for determination 
of property riffhts.—Burgruleres v. 
Farrell. 87 S.W.2d 463, 126 Tex. 200. 

40, Tex.—^Pease v. State, Com.App., 
208 S.W. 162, modifyingr, Civ.App., 
156 S.W. 667. 

Zbl a case dnal ia Its matare and 
separable presenting* a question aris- 
ing out of a contested election, and 
a question involving the recovery of 
salary of the office, the supreme 
court granted a writ of error as to 
the latter branch of the case.—^Pease 
V. State, supra. 

43. Tex.—^Wright v. Dunklin, 123 S. 
W.Sd 301—Stone Fort Nat. Bank 
of Nacogdoches v. Hali, 62 S.W.2d 
86 . 122 Tex. 626—^Harrls v. Will- 
son, 60 S.W.2d 106, 122 Tex. 323— 
Hinn v. Gallagher. 268 S.W. 132, 
114 Tex. 322—Standard Savings & 
liOan Ass'n v. Miller, Civ.App., 114 
S.'W’.2d 1201—^Davenport v. Wood 
Motor Cp., CIv.App., 107 S.W.2d 
1093—Walker v. Walter, Civ~A.pp., 
241 S.W. 624. 

16 C.J. p 1118 note 36. 

Oa dlssent, ox showlmg of coafllct 
with other decisions, a writ of error 
will lie on an appeal from an inter¬ 
locutory order.—Standai’d Savings & 
Loan Ass’n v. Miller, Tex.Civ.App., 
114 S.W.2d 1201. 

41. Jadgmeats in. oxlglnal aetioiis 

instltuted in the courts of civil ap¬ 
peals are final.—Scurry v. Friberg, 
32 S.W.2d 637, 119 Tex. 463. 

4B- Tex.—Lone Star Gas Co. v. City 
of Fort Worth, 68 S.W.2d 605, re- 
versed on other grounds bs S.W.2d 
799. 128 Tex. 392, 109 A.L,R. 374 
—^Thorp Springs Christian Col- 
lege V. Dabney, Civ.App., 37 S.W. 
2d 193—^Taylor v. American Tnist 
& Savings Bank of EI Pasov Civ. 
App., 266 S.W. 727—Texas Electric 
& Ice Co. v. City of Vernon, Civ. 
App., 264 S.W. 603. 

Tex.—Houtchens v. Mercer, 27 
S.W.2d 796, 119 Tex. 244—Life Ins. 
Co. of Virginia v. Sanders, Civ. 
App., 62 S.W.2d 348—Wichita Falis 
Traction Co. v. Cook, Civ-A^pp., 60 
S.W.2d 422. 

15 C.J. p 1118 note 39. 

"A Court of Civil Appeals is . « . 
«npowered to issue • • • writs [of 


mandamusl only when the same are 
deemed necessary to aid or enforce 
its appellate jurisdiction."—^Adamn 
V. Mitchell, Tex.Clv.App., 86 S.W.2d 
884, 885. 

Matter im txlal oonzi’8 dlsoxetiom 
Court of civil appeals was without 
Power to compel trial court by man¬ 
damus to reverse order denying sus- 
pension of operatlon of temporary 
writ of injunction pending appeal 
from order granting writ and to ex- 
ercise its own discretion in lieu of 
that of trial court.—Oak Downs v. 
Watkins, Tex.Civ.App., 85 S.W.2d 
1100. 

47. Tex.—Houtchens v. Mercer. 27 
S.W.2d 795, L19 Tex. 244—^Antner 
V. State, Civ.App., 114 S.W.2d 640 
—^Nash v. McCkllum, Civ.App., 74 
S.W.2d 1046—^Farrell v. Young, 
Civ.App.; 23 S.W.2d 468—Cleveland 

V. Home Nat. Bank of Clebume, 
Civ.App., 266 S.W. 734—Taylor v. 
American Trust & Savings Bank of 
B1 Paso, Civ.App., 266 S.W. 727— 
Fulmore v. Benson. Civ.App., 246 S. 

W. 124. 

15 CJr. p 1118 note 40. 

Soops aad exteat of power gemsrally 
(1) The court of civil appeals is 
without jurisdiction to issue extraor- 
dinary writs except in aid of its own 
jurisdiction.—Yantis v. McCallum, 
Tex.Civ.App., 121 S.W.2d 610—^Adams 
V. Mitchell, Tex.Clv.App., 86 S.W.2d 
884—^Life Ins. Co. of Virginia v. 
Sanders, Tex.Civ.App., 62 S.W.2d 348 
—City of Farmersville v. Texas- 
Louislana Power Co., Tex.Civ.App., 
33 S.W.2d 271. 

<2) In exercising its power to Is¬ 
sue extraordinary writs, the court 
is not limited by the statute confin- 
ing its appellate jurisdiction to 
courts wlthin its district.—^National 
Debenture Corporation v. Adams, 
Tex.Civ.App., 116 S.W.2d 757—^Buffa- 
lo Engineerlng Co. v. Welch, Tex. 
Civ.App., 61 S.W.2d 866—Reed v. 
Bryant. Tex.Civ.App., 291 S.W. 605. 

(3) The court has power to pre- 
vent interference with its judgments, 
including judgments affirmet by it, 
by the issuance of appropriate writs. 
—^Blder v. Byrd-Frost Ina, Tex.Civ. 
App., 110 S.W.2d 172—Cunningham v. 
Universa! Credit Co., Tex.Civ.App.. 
92 S.W.2d 1097—Nash v. Hanover 
Fire Ins. Co.. Tex.Civ.App., 79 S.W.2d 
182—^Texas Nat. Bank v. Cellers, 
Tex.CivJWpp., 76 S.W.2d 890—^Naah 

715 


V. McCallum, Tex.Clv.App., 74 S.W. 
2d 1046—Life Ins. Co. of Virginia 
V. Snnders, Tex.Clv.App., 62 S.W.2d 
348—Browning-Perrls Machinery Co. 

V. Thomson, Tex.Civ.App., 56 S.W.2d 
168—H-iIbrook v. Quinn, Tex-Clv. 
App., 286 S.W. 954—City of Pales- 
tlne \\ City of Houaton, Civ.App., 
262 S.W. 215, error dismlssed City of 
Houston v. City of Palestlne, 267 S. 

W. 663. 114 Tex. 306. 

(4) But one court of civil appeals 
cannot prevent interference with the 
judgments of another court of civil 
appeals.—P^ell v. Young, Tex.Civ. 
App., 28 S.W.2d 468. 

(6) As an incident to its iKiwer to 
prevent interference with its Judg-- 
ments, the court may determine 
whether the maintenance of a par- 
ticular suit constitutes such inter- < 
ference.—State v. Epperson, 42 S.W. 
2d 228, 121 Tex. 80. 

(6) Acts held to constitute aa in¬ 
terference with judgment or en- 
croachment on courfs jurisdiction.— 
Nash V. Hanover Pire Ins. Co., Tex. 
ClvJ^pp., 79 S.W.2d 182—Life Ina. 
Co. of Virginia v. Sanders, Tex.Civ- 
App., 62 S.W.2d 348. 

(7) Acts held not to constitute an 
interference with judgnaent or en- 
croachment on courfs Jurisdiction,— 
Stanolind Oil & Gas Co. v. Railroad 
Commlssion of Texas, Tex.Civ.App., 
107 S.W.2d 633—Stanolind Oil & Gas 
Co. V. Edgar. Tex.Civ.App.. 107 S.W. 
2d 631. 

imjimctloa 

(I> The court cannot issue injunc- 
tions except in aid of its own juris- 
dictio&—^Antner v. State, Tex.Clv. 
App., 114 S.W.2d 640—Beard v. 
Smith, Tex.Civ.App., 85 S.W.2d 843— 
Shelton v. City of Abllene, Tex.Civ. 
App., 75 S.W.2d 934—Hardy v. City 
of Throckmorton, Tex,Civ.App,, 62 
S.W.2d 1104—^Madison v. Martines, 
Tex.Civ.App., 42 S.W.2d 84, error re- 
fused—City of Parmersville v. Tex- 
as-Louisiana Power Co., Tex.Civ. 
App., 33 S,W.2d 271—^Reynolds 
Mortg. Co. w. Smith, Tex.Civ.App., 
280 S.W. 881—^Taylor v. American 
Trust & Savings Bank of EI Paso, 
Tex.Civ.App., 265 S.W. 727—^Texas 
Electric & Ice Co. v. City of Vemon, 
Tex.Civ«A.pp.. 264 S.W. 503—^Fulmore 
V. Benson, Tex.Civ»A.pp., 245 S.W. 
124—City of Graham v. Seal. Tex. 
Civ.App., 236 S.W. 668, dismlssed for 
want of jurisdiction—^Benavides v. 
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a>mpel a judge of the district or 

Thomas, Tex.Clv.App., 224 S.W. 205 | 
—Ford V. State, Tex.Clv.App., 209 S. I 
W. 490—Pollard v. Speer, Tex.Clv. 
App,, 207 S.W. 620—15 C.J. p HIS 
note 40 [b]. 

<2) The court may lasue an In- 
junction to prevent interference with 
Its judrment.—Lon^T v. Martin, 2S7 
S.W. 494, 116 Tex. 135—Morse v. 
Scott, Tex.Civ.App., 130 S.W.2d 1041 
—Stanollnd Oil & Gas Co. v. Edgar. 
T€X.Clv,App., 98 S.W.2d 222, error 
dismlssed—Nash v, Hanover Flre 
Ins. Co., Tex.Civ.App., 79 S.W.2d 182 
—^Madison v. Martine*. Tex.Civ.App., 
42 S.W.2d 84, error refused. 

(3) When the court has acaulred j 
Jurisdictlon of an appeal, it may is- 
sue an injunction to protect the | 
subjeet-matter thereof p^nding a de> i 
terminatlon of the appeal.—Madlson j 

V. Martines, supra—Bird v. Alex- j 
ander, Tex.Civ.App.. 288 S.W. 606— | 
Ford V. State, Tex.Civ.App., 209 S. 

W, 490—15 C.J. p 1118 note 40 tcj, 

<4) This is true, at least. after 
supersedeas.—Mcl^owell v- Higrh- 
tower, 242 S.W. 753, 111 Tex. 685— 
Cleveland v. Alpine Lumber Co.. Tex. 
Civ.App., 70 S.W.2d 257—Stewart v. 
Polnbeouf, Tex.Civ.App., 201 S.W. 
1025—Houston, B. & T. Ry. Co. v. 
Homheriper, Tex.Clv.App., 141 S.W. 
311. 

(6) But if the appeal is effected 
simply by cost bond, the court Is not 
atrtborized to grant an injunction,— 
Cleveland v. Alpine Lumber Co., su¬ 
pra. 

(6) On an appeal fripm an order or 
judgment refusing an injunction, the 
court has been held to be without 
jurisdictlon to grant a temporary in¬ 
junction pending the determination 
of the appeal.—Shelton v. City of 
Abilene, Tex.Civ.App.. 75 S.W.2d 934 
—City of Farmersville v. Texas- 
Loulsiana Power Co., Tex.^iv,App., 
33 S.W,2d 271—^Taylor v. American 
Trust & Savings Bank of FI Paso, 
Tex.Civ,App., 265 S.W, 727—^Texas 
Electric & Ice Co. v. City of Vemon, 
Tex.CiV.App., 254 S.W. 503. 

(7) But an injunction has been 
Issued in such case where it was 
necessary to insure the effective op- 
eration of any judgment the court 
might render on the appeal.—^Madl- 
son v. Martinez, Tex.Civ.App., 42 S. 
W.2d 84. 

PxohibitloiL 

(1) The court of civil appeals has 
Power in a proper case to issue an 
orlginal writ of prohibition.—City of 
Houston V. City of Palestine, 267 S. 
W. 663, 114 Tex. 306, dismissing 
writ City of Palestine v. City of 
Houston, Civ.App., 262 S.W. 215— 
National Debenture Corporation v. 
Adanos, Tex.CivALpp., 115 S.W.2d 757v 


county court to | proceed to trial 

I (2) The court cannot issue writs 
I of prohibition except in aid of its 
own Jurisdictlon.—Cunnlngham v. 
Universal Credit Co., Tex.Civ.App., 
92 S.W.2d 1097—^Adams v. Mitchell, 
Tex.Clv.App., 86 S.W.2d 884—Cleve¬ 
land v. Alpine Lumber Co., Tex.Civ. 
App., 70 S.W.2d 257—Bell v. Toung. 
Tex.Civ.App., 20 S.W.2d 136—16 C.J. 
p 1118 note 40 [dj. 

(3) The court can issue such writs 
in aid of its Jurisdictlon to issue a 
writ of mandamus to compel a Judge 
to proceed to trial and Judgment.— 
National Lebenture Corporation v. 
Adama, Tex.Civ.App., 115 S.W.2d 767. 

(4) The court can also issue such 
writs to prevent interference with its 
Judgments.—^Long v. Martin, 287 S. 
W. 494, 116 Tex. 136—^Morse v. Scott, 
Tex.Civ.App., 130 S.W.2d 1041—^Elder 
V. Byrd-Prost, Inc., Tex.Clv.App.. 110 
S.W.2d 172—Evans v. Moore. Tex.Clv. 
App., 109 S.W.2d 359—Stanolind OH 
& Gas Co. v. Edgar, Tex.Civ.App., 98 
S.W.2d 222, error dismlssed—Cun- 
ningham v. Universal Credit Co., Tex. 
Civ.App., 92 S.W.2d 1097—Nash v. 
Hanover Pire Ins. Co., Tex.Clv.App., 
79 S.W.2d 182—Nash v. McCallum. 
TexCiv.App., 74 S.W.2d 1046— 
Browning-Perris Machinery Co. v. 
Thomson, Tex.Civ.App., 66 S.W.2d 
168—^Bell v. Young, Tex.Civ.App., 20 
S.W.2d 135—Halbrook v, Quinn, Tex. 
Civ.App., 286 S.W. 954, certifled Ques- 
tions dismlssed Quinn v. Halbrook, 
285 S.W. 1079, 115 Tex. 613—Plerce 
V. Box, Tex.Civ,App., 284 S.W. 231-r- 

I Wauri^ Oll Ass'n v. Eliis, Tex.Civ. 
App., 267 S.W. 623—City of Palestine 

V. City of Houston, Tex.Civ.App., 262 
S.W. 215, error dismlssed City of 
Houston V. City of Palestine, 267 S. 

W. 663, 114 Tex. 306—Long v. Mar¬ 
tin, Tex.Civ.App., 260 S.W. 327, error 
d^missed, Sup., 278 S.W. 1115. 

(5) This Jurisdictlon continues un- 
tU its Judgment has been completely 
executed.—Plerce v, Box, Tex.Civ. 
App., 284 S.W. 231—City of Pales¬ 
tine V. City of Houston, Civ.App., 262 
S.W. 216, error dismlssed City of 
Houston V. City of Palestine, 267 S. 
W. 663, 114 Tex. 306. 

(6) The court*s Jurisdictlon con¬ 
tinues until it is lost by granting 
and perfecting of writ of error by 
supreme court.—City of Palestine v. 
City of Houston, supra. 

(7) The court on application for 
writ of prohibition, can determine 
validity of statute, where act Inter- 
ferlng with court*s Jurisdictlon was 
done in pursuance of such statute.— 
Life Ins. Co. of Virginia v. Sanders, 
'Tex.ClvA.pp., 62 S.W.2d 348. 

(8) The court cannot grant a writ 
pending appeal effected simply by 
cost bond.—Cleveland v. Alpine Lum¬ 
ber Co., TexCivApp., 70 S.W.2d -257. 
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md judgment in a cause.'** 

(9) Other matters see Cleveland y. 
Alpine Lumber Co., supra. 

16 C.J. p 1118 note 40 [d]. 
Saheaxlxig' 

Court of. civil appeals is not re- 
quired to entertain and consider mo- 
tlon for rehearing in orlginal pro- 
ceeding seeking issuance of extraor- 
dinary writs.—^Nash v. McCallum, 
Tex.Civ.App., 74 S.W.2d 1046. 

48. Tex.—^Dallas Rallway & Ter- 
minal Co. v. Watkins, 86 S.W.2d 
1081, 126 Tex. 116—Long v. Mar¬ 
tin, 285 S.W. 1076, 115 Tex. 619— 
Cleveland v. Ward, 285 S.W. 1068, 
116 Tex 1—^American Nat. Ins. Co. 
V. Sutton, Civ.App., 130 S.W.2d 441 
—^Pnske V. Graham, CivApp., 128 
S.W.2d 139—Tantis v. McCallum, 
Clv.App., 121 S.W.2d 610—City of 
Big Spring V. Garlington, Civ.App., 
88 S.W.2d 1095—Adams v. Mitch¬ 
ell. Civ.App.. 86 S.W.2d 884—Park¬ 
er V. Boyd, Civ.App., 70 S.W.2d 
1022—^Allen v. Strode, CivApp., 62 
S.W.2d 289—McPhail v. Scarbor- 
ough, Clv.App., 16 S.W.2d 868— 
Rouff V. Boyd, CivApp., 16 S.W,2d 
403. 

16 C.J. p 1119 note 41. 

Scope and extent of power genaraXIy 
(1) A Judge can be compelled to 
proceed only when there is a “cause” 
pending before him.—City of B!g 
Spring V. Garlington, TexCIv.App., 
88 S.W.2d 1096—^Bamett v. Sutton, 
TexClvApp., 31 S.W.2d 887. 

.(2) **The power to order one Judge 
to proceed . . • does of Itself, 

necessarily Imply the power to pro- 
hibit all other Judges from interfer^ 
ence with obedience to such order.” 
—^National Debenture Corporation v. 
Adams, TexClv.App., 115 S.W.2d 
757, 76L 

(8) A writ can rightly issue only 
when the Judge improperly refuses 
to act on a matter wlthin his Juris¬ 
dictlon.—Cleveland v. Ward, 285 S.W. 
1063, 116 Tex 1—^American Nat Ins. 
Co. V. Sutton, TexClv.App., 130 S.W. 
2d 441—Cleveland v. Home Nat 
Bank of Clebume, TexClv.App., 265 
S.W. 734—Home Nat Bank of Cle- 
burne v. Wilson, TexCiv.App., 265 S. 
W. 732. 

(4) Where no appeal was perfect- 
ed by elther party, the court has 
been held to be without Jurisdictlon 
to issue a writ of mandamua— 
Wlchita Falis Tractlon Co. v. Cook, 
TexCiv.App., 60 S.W.2d 422. 

Power to order -partlonlar acts 

(1) Ordlnarlly, the court of civil 
appeals cannot control a Judge as to 
the character of Judgment to be en- 
tered.—Allen v. Strode, TexCiv.App., 
62 S.W.2d 289—^Harris v. 0'Brlen, 
TexClv.App., 54 S.W.2d 277. 

(2) The court has power to com¬ 
pel. a Judge to render and enter a 
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Certification of questions. The statutes provide 
for the certification of questions from the courts 
of civil appeals to the supreme court*® when an is- 


sue of law arises which the court of civil appeals 
dccms it advisablc to present to the supreme court 
for adjudication,®® when one of the judges of a 


Judffnient on a verdict.—Chaffin v. 
Drane, Tex.Civ.App., 131 S.W.2d 672 
—American Nat. Ins. Co. v. Sutton. 
rrex.Civ.App., 130 S.W.2d 441—Priskf* 
V. Graham, Tex.Civ.App., 128 S.W.2d 
139 -_Allen v. Strode, Tex.Clv.App., 62 
S.W.2d 289. 

(3) The* court may direct a judgre 
to set aside an order settlng aside a 
judgment and granting a new trlal, 
made after the judgment had become 
Unal.—Hoiuston Liffhtingr & Power 
Co. V. Boyd, Tex.Civ.App., 114 S.W. 
2d 934. 

(4) It Is without power to compei 
a judge to set aside an order sus> 
taining a demurrer to a bili.—^Tantis 
V. McCallum, Tex.Clv.App., 121 S.W. 
2 d 610. 

49 . Certiflcatioxi of entire oase 

(1) The court of civil appeals 
Bhould formulate the specific ques- 
tion of law to be determlned by the 
supreme court and should not cer> 
tify the entire case.—State v. Robb 
& Rowley United, 114 S.W.2d 225, 131 
Tex. 188—City of Fort Worth v. Bur- 

‘nett, 112 S.W.2d 702, 131 Tex. 34— 
Southwestern Drugr Corporation v, 
Taylor, 101 S.W.2d 660, 129 Tex. 6, 
answer to certifled question conform- 
ed to, Civ.App., 103 S.W,2d 883— 
Jones V. Wynne, 98 S.W.2d 177, 128 
Tex, 279—Scanlan v. Continental Inv. 
Co., 87 S.W.2d 476, 126 Tex. 401, con- 
formed to, Civ.App., 93 S.W.2d 1189— 
Bouglas Oil Co. v. State, 76 S.W.2d 
1043, 124 Tex. 232, reversed on other 
grrounds Pederal Royalty Co. v. 
State, 98 S.W.2d 993, 128 Tex. 324— 
Wyatt C. Hedrick, Inc., v. Ratcliff. 
68 S.W.2d 41, 122 n;ex. 313, dismiss- 
ing certificate, 63 S.W.2d 877, 122 
Tex. 313, error refused—Chicago, R. 
I. & G. Ry. Co. V, Harris, 24 S.W.2d 
385, 119 Tex. 65—First Nat. Bank v. 
Zom, 299 S.W. 847, 117 Tex 180— 
Taylor v. Higgins Oil & Fuel Co., 
298 S.W. 891, 117 Tex 149—O^ens 
v. Tedford, 269 S.W. 418, 114 Tex 390 
—Hollis V. Parkland Corporation, 
Tex.Com.App., 29 S.W.2d 309—Board 
of Equalization of City 'of Fort 
Worth V. McDonald, TexCiv.App., 113 
S.W.2d 806, reversed on other 
grounds, Com.App., 129 S.W.2d 1136 
—^Turman v. Turman, Tex.Civ.App., 
99 S.W.2d 947, error dismissed, cer¬ 
tiorari denied 67 S.Ct. 933, 301 U.S. 
698, 81 L.Ed. 1353, rehearing denied 
38 S.Ct. 7, 302 U.S. 774, 82 L.Ed. 
600—16 C.J. p 1119 note 4*4 [c]. 

(2) Thus, a certificate presenting 
question whether Judgment was cor- 
rect cannot be considered.—^First Nat. 
Bank v. Zom, 299 S.W. 847, 117 Tex 
180—Taylor v. Higgins Oil & Fuel 
Oo., 298 S.W. 891, 117 Tex 149. 


. (3) Where there was but one con- 
trolllng question in the caso, certifi 
cation was denied on the ground that 
t would be tantamount to certifyinpr 
the entire case.—^Bonrd of Equaliza- 
tion of City of Fort Worth v. McDon¬ 
ald, supra. 

(4) On the other hand, it has been 
stated that the fact that the anawers 
to the proposed questions for certifl- 
cation would be determinative of the 
entire case does not preclude certifl- 
cation.—Douglas Oil Co. v. State 
(Whlteside Case), Civ.App., 81 S.W.2d 
1064, reversed on other grounds, Fed- 
eral Royalty Co. v. State, 98 S.W.2d 
993, 128 Tex 324. 

Time for certiflcatioaL 
The court of civil appeals has no 
Jurisdiction to certify questions aft¬ 
er the expiration of the term at 
which it finally disposed of the case. 
—Gulf, C. & S. P. Ry. Co. v. Taylor, 
280 S.W. 542. 116 Tex 238, vacating 
and dismissing certified question 277 
S.W. 96, 116 Tex 121, which answer^ 
ed certified question, Civ.App., 198 
S.W. 609—La Prelie v. Key, 261 S. 
W. 366, 114 Tex 1—^Dillingham v. 
Roberts Ice Co., Tex.Clv.App., 101 S. 
W.2d 1042—15 C.J. p 1119 note 44 [b]. 

50. Tex.—^Plrst Nat. Bank v. Zom, 
290 S.W. 847, 117 Tex 180—Taylor 
V. Higgins Oil & Fuel Co., 298 S.W. 
891, 117 Tex. 149—Gulf, C. & S. P. 
Ry. Co. V. Gorman, 246 S.W. 418, 
112 Tex 147—Wilson v. Giraud, 195 
S.W. 848, 113 Tex 3. 

15 C.J. p 1119 notes 44-46. 

Exexcise of powex geaexsUy 

(1) The court will certify only 
when the particular circumstances 
make certl^cation advisable.—^Wylie 

V. State, Tex.Civ.App,. 115 S.W.2d 979, 
error dismissed—Ladd v. Tett, Tex. 
CiV.App.. 273 S.W. 1006—Davis v. 
SImmons, Tex.Civ.App., 240 S.W. 970, 
dismissed for want of jurisdiction— 
Texas & N. O. R. Co. v. Peveto, Tex. 
Civ.App., 224 S.W. 552, reversed on 
other grounds Peveto v. Texas & N. 
O. R. Co., Com.App., 238 S.W. 892. 

(2) The court will certify where 
the case would otherwise become 
moot before a supreme court adjudl- 
cation could be had, such as cases 
involving questions of outstanding 
importance to the Jurisprudence of 
the state and of first impression, and 
in which its jurisdiction is flnal.— 
Wylie V. State, TexCIv.App., 116 S. 

W. 2d 979, error dismissed. 

(3) The court will refuse to certi¬ 
fy where it has no doubt as to cor- 
rectness of its holding.—Scannell v. 
Scannell, TexCiv.App., 117 S.W.2d 
538—Chambers v. First Nat. Bank, 
TexCivA.pp., 104 S.W.2d 68—Eidel- 
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bnch V. Davis, Tex.CivApp., 99 S.W. 
-‘d 1067, error dismissed—liubbock 
Independent School DIst. v. Dubbock 
Hotel Co., TfxClv.App., 62 S.W.2d 
27 i—Southern Pine Lumber Co. v. 
Martin. TexCiv.App., 274 S.W. 181, 
reversed on other grounds Martin v, 
Southern Pine Lumber Co., Com.App., 
284 S.W. 918. 

15 C.J. p 1110 note 46 [Z]. 

Whm wxlt of error will Ue, the 
court of civil appeals will not ordl- 
nnrily certify questions to the su¬ 
preme court.—Pldwards v. Gifford, 
Tex.Civ.App.. 132 S.W.2d 155, error 
granted—Sportatorium, Inc., v. State, 
Tex.Civ.App., 115 S.W.2d 483, error 
dismissed—Cannon Ball Motor 
Freight Lines v. Grasso, Tex.Civ. 
App., 59 S.W.2d 337, affirmed Grasso 

V. Cannon Ball Freight Lines, 81 S. 

W. 2d 482, 126 Tex 154—Weidmer 

V. Stott, Tex.Clv.App., 48 S.W.2d 389, 
error refused—Gulf, C. & S. F. Ry. 
Co. V. Pearlstone Mill & Elevator Co., 
Tex.Clv.App., 37 S.W.2d 299, revers¬ 
ed on other grounds, Com.App„ 53 
S.W.2d 1001—Elk Mfg. Co. v. Citi- 
zens* Nat, Bank of Abilene, TexCiv. 
App., 18 S.W.2d 747, reversed on oth¬ 
er grounds Citfzens* Nat. Bank of 
Abilene v. Elk Mfg. Co., ComAnp., 
29 S.W.2d 1062—Mamett Oil & Oas 
Co. V. Munsey, TexCiv.App., 232 S. 

W. 867, reversed on other grounds 
Munsey v. Mamet Oil & Gas Co., 254 
S.W. 311, 113 Tex. 212—15 C.J, p 1119 
note 44 laj. 

Where jnrlsdietloii flnal 

(1) The court of civil appeals may 
certify questions arising in cases 
within its flnal Jurisdiction.—Gulf, 
C. & S. F. R'*. Co. V. Gorman, 245 S. 
W. 418, 112 Tex 147—^American Nat. 
Ins. Co. V. Tabor, 230 S.W. 397, 111 
Tex 155—^Perry v. Greer, 221 S.W. 
931, 110. Tex. 649—Missouri, K. & T. 
Ry. Co. of Texas v. Lovell, 221 S.W. 
929, 110 Tex. 546, answering certified 
questions, Giv.App., 179 S.W. 1111, 
and answers conformed to 223 S.W. 
1024—Wilson v. Giraud*. 195 S.W. 848. 
113 Tex 3—16 C.J. p 1119 note 46 
[d]. 

(2) But on appeals from Interlocu- 
lory orders when it is important 
that the case be tried on its merits 
as soon as i>ossible, the court will re¬ 
fuse to certify.—^Lubbock Independ¬ 
ent School Dist. V. Lubbock Hotel 
Co., TexCiV.App., 62 S,W.2d 274— 
Gilmore v. Sammons, TexClv.App., 
269 S.W. 861. 

Where JrtrisdiotioiL orlginal 
Questions arising in cases within 
the orlginal jurisdiction of the court 
of civil appeals should not be certi¬ 
fled and cannot he answered hy the 
supreme court.—Quinn v. Halbrook, 
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court of civil appcais disscnts as to any conclusion 
of law matcrial to ihc dccision of the case,5^ or 
whcn the court^s dccision is in conflict with an opin- 


ion of the supreme court, or of another court of 
civil appeals, on any question of law.52 In answer- 
ing a question certified from the court of civil ap- 


285 S.W. 1079, 115 Tex. 513, dlsmlaa-i <6) Question is ''abstract/' where 


InnT certified questinns Halbrook v. 
Qulnn, Civ.App., £86 S.W. 954—Long 
V. Martin, 285 S.W. 1075, 115 Tex. 
51^. 

Obaxaotar of anestions wltloli may 
oortifiod or axisworsd 


court of civil appeals has manifestly 
entered correct Judgment regardless 
of answer to question.—County Dom- 
ocratic Ezecutive Commlttee In and 
for Bexar County v. Booker, supra. 

(7) Questions whlch have become 


(1) Only questions of law may j «il^stract because of answers to other 
be certified and answered.-MrCul- 1 certified questions are llkewise not 
lough V. McCullough, 36 S.W.£d! to answered.—City of 

459, 120 Tex. 209, answering cer- ‘ Amari Ilo v. Stapf. 101 S.W.2d 229, 
tlflpd questions, Civ.App., 20 S.W. 2 d j 129 Tex. 81—Hurt v. Cooper, Clv. 
224, rehearlng denied 39 SW.2d 105 } App., 113 S.W.2d 929, conforming to 
■Bluitt V. Pearson, 7 S.'VV.2d 524, i certified questions 110 S.W.2d 896, 


117 Tex. 467, answering certified 
questions in part, Civ.App., 8 S.W. 
2d 310—Gemeth v. Galbraith-Pcx- 
worth Lumber CO., 300 S.W. 17, 117 
Tex. 205, answcrs to certified ques¬ 
tions eonformed to, Civ.App., 6 S.W. 
2d 215—Taylor v. Hlggins Oil & 
Fuel Co.. 298 S.W. 891, 117 Tex. 149 
^Owens V. Tedford, 269 S.W, 418, 
114 Tex. 390—Sovereign Camp, W. O. 
W., V. Ayers, 261 S.W. 1000, 113 Tex. 
664—^Taylor v. Hlgglns Oil & Puel 
Co., Tex.Civ.App.. 2 S.W.2d 28 S. er¬ 
ror dismissed—15 C.J. p 1119 note 46 
Cml. 

<2) More precisely, only questions 
of law aiising on the record on ap- 
peal may be eertSfled.—Douglas Oil 
Oo. V, State (T^liiteside Case), Civ. 
App., 81 S.W.2d 1064, reversed on oth- 
er grounds Federal Royalty Co. v. 
sute, 98 S.W.2d 993, 128 Tex 324. 

<3> Certified question held one of 
fact—McCullough v. McCullough, 36 
S.W.2d 469, 120 Tex 269, answering 
eertifled questions, Civ.App., 20 S. 
W.2d 224, rehearlng denied 39 S.W. 
2d 105. 

(4) QuesEtions in such form that an 
answer would not be decisive and 
eonelusive of an issue of law in the 
case should not be certified and can- 
not be answered.—Ramin v. Cosio. 
79 S.W.2d 617, 124 Tex 471, dlsmiss- 
ing certificate, Civ.App., 85 S.W.2d 
S02; and reversed on other grounds 
118 S.W,2d 524, 131 Tex 362—Owens 
V. Tedford, 269 S.W. 418, 114 Tex 
390. 

(6) The same rule applies to hypo- 
thetlcal or abstraet questions.—Ra¬ 
min V. Cosio, suprar—County Bemo- 
cratlc Bxecutlve Committee in and 
for Bexar County v. Booker, 52 S.W. 
2d 908, 122 Tex 89—Pullman Co. v. 
Hays, 271 S.W. 1108, 114 Tex 490, 
answering certified questions, Civ. 
App., 257 S.W. 686—Owens v. Ted¬ 
ford, 269 S.W. 418, 114 Tex 390— 
Douglas OU Co. v. SUte (Whiteaide 
Case), CivApp., 81 S-W.2d 1064, re¬ 
versed on other grounds Federal*Roy- 
aity Co. V. sute, 98 aWAd 993, 128 
Tex 324r-15 CJT. p 1119 noU, 46 Ib), 
Ccl. 


130 Tex 433. 

(8) Where all members of court 
of civil appeals agrreed that answer 
to certified question was necessary 
to disposition of appeal, supreme 
court would resolve doubt in favor of 
materiallty of question and retum 
answer.—Westbrook v. Houston 
Chronlcle Pub. Co.. 102 S.W.2d 197, 
129 Tex 95. 

(9) Supreme court refused to an¬ 
swer certified questions where any 
answer made would create Implica- 
tions conceming principal law ques¬ 
tion whlch was not certified.—Gllles- 
ple V. Puller Const. Co., 61 aW.2d 
977, 122 Tex 506, dismissing certifl- 
cate, Civ.App., 66 S.W.2d 798, error 
refused, 

Suffl cioBc y of eartlfloate 

The certificate should contain all 
the facts required to answer the 
question certified.—^Ramln v. Cosio, 
79 S.W.2d 617, 124 Tex. 471, dismiss¬ 
ing certificate, Civ.App., 85 S.W.2d 
802, and reversed on other grounds 
113 S.W.2d 624. 131 Tex 862—Brown 
V. Johnson, 299 S.W. 862, 117 Tex 
199. 

16 C.J. p 1119 note 46 [ej. 

Teatatlva optnlon 

The certificate of the court of dvll 
appeals must be accompanied by the 
court’s tenUtive opinion, except in 
an emergency case, in which case 
the certificate must set forth the rea- 
sons or circumstances giving rise to 
an emergency, the supreme ceurt be- 
Ing free to determine whether they 
do so.—City of Fort Worth v. Bur- 
nett, 112 S.W.2d 702, 131 Tex 34. 

Btfect of answers 

(1) The supreme court’8 answers 
are res JudlcaU as to the questions 
certified.—^Douglas Oil Co. v. State 
(Whiteside Case), 81 S.W.2d 1064, re¬ 
versed on other grounds Federal 
Royalty Co. v. SUte, 98 S.W.2d 993. 
128 Tex 324. 

(2) Such answeu are blnding on 
the court of civil appeals.—County 
Democratlc Bxecutlve Committee in 
and for Bexar County v. Booker, 52 j 
aw.3d 908, 122 Tex 89—Hurt v. 1 
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Cooper, Tex.Civ.App., 113 S.W.2d 929, 
conforming to certified questions «llO 
S.W.2d 896, 130 Tex. 433—Jones v. 
Jones, TexCiv.App., 99 S.W.2d 1012 
—Douglas Oil Co. v. State (Whiteside 
Case), supra. 

(3) But the application of such an¬ 
swers to the record for the purpose 
of determlnlng the Judgment to be 
rendered is for the court of civil 
appeals.—^Douglas Oil Co. v. State 
(Whiteside Case), supra. 

(4) The court of civil appeals may 
dlspose of all questions not certified, 
as though no certlflcation had been 
made.—Gleiin v. Dallas County Bois 
D*Arc Island Levee DIst., CIv.App., 
282 S.W. 339, reversing 275 S.W. 137, 
conforming to answers, 268 S.W. 462, 
114 Tex 325, and reversed on other 
grounds Dallas County Bois D'Ark 
Island Devee DIst. v. Glenn, Com. 
App., 288 S.W. 165. 

(6) It will not remand the case for 
further proceedings, but wlll render 
judgment in accordance with supreme 
court's decision.—^Hurt v. Cooper, Civ. 
App., 113 S.W.2d 929, conforming to 
certified questions 110 S.W.2d 896, 
130 Tex 433. 

51. Tex.—Sellers v. Puckett Civ. 

App., 180 S.W. 639. 

15 C.J. p 1119 notes 44, 45, p 1120 

note 47, 

Zn cases wlthla oonzfs flwai juzis. 
diotion, the flling of a dissent does 
not require certlfisatlon.—^Perry v. 
Greer, 221 S.W. 931, 110 Tex 549— 
Mlssourl, K. & T. Ry. Co. of Texas v. 
Dovell, 221 S.W. 929, 110 Tex 546, 
answering certified questions, Civ. 
App., 179 S.W. 1111, and answers con- 
formed to 223 S.W. 1024—^Wllson v. 
Giraud, 195 S.W. 848, 113 Tex 8— 
Pleming-Stitzer Road Bldg. Co, v. 
Boyett, TexCiv.App., 263 S.W. 661 
—^Walker v. Walter, TexCiv.App., 241 
S.W. 624—16 C.J. p 1120 note 47 [f], 
Cffl. 

Abstraet questions should not be 
certified and cannot be answered.— 
Owens V, Tedford, 269 S.W, 418, 114 
Tex 390. 

Only questions of law should be 
certified.—^MeCrary v. MeCrary, Tex./ 
(31v.App., 280 S.W. 187. 

Points of dissent must appear in 
order to afford a basis for a certifl- 
cate of dissent.—CTameron County 
Water Improvement DIst. No. 1 v. 
Tomiyasu,. TexCiv.App., 35 S.W.2d 
606—15 C.J, p 1120 note 47 [1]. 

52. Tex—^Ilarrls v. Wlllson, 69 S.W. 

2 d 106, 122 Tex 323—^Layton v. 

Hightower, 12 S.W.2d 110, 118 Tex 

166—Roddy v. Ply, 272 S.W. 437/ 

114 Tex 616—Gulf, C. & S. P. Ry. 

Co. V. WlUson, 261 S.W. 368, 113 
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peals, the supreme court may prcdicate thc answer 
solely on the statement of the case as contained in 
the certificate.®* 

constitutes a conflict of decisions. A con» 
flict of decisions within the mcaning of thc statu- 
tory provision conferring jurisdiction on the su¬ 
preme court in certain such cases, or of the nile 
authorizing the supreme court to issue writs of 
mandamus to compel the courts of civil appcais to 
certify in certain of such cases, both of which ap- 


pcar in § 461 supra, or of the rclated provisions, set 
forth in this section supra, cxceptiiig such cases 
from thc final jurisdiction of the courtS of civil 
appcais, and rcquiring such courts to certify in 
such cases, must be on a question of law involved 
and determincd, and such that one dccision would 
overrule the other if both were rendered by thc 
samc court; in other words, the decisions must 
be based practically on thc samc state of facts and 
announce antagonistic conclusions.54 In all in- 


Tex. 681—^Myers v. P. Dodson & 

Son, Civ.App.. 254 S.W. 1112. 

16 C.J. P 1119 notes 44, 45, p 1120 

note 48. 

Oextlfloatlon is maadatory In cases 
fallingr within the terms of the stat- 
yte.—Wrigrht v. Dunklin, Tex., 123 
S.W.2d 301. 

Question as to wlietlier dedsloii is 
in oonfliet wlth certain decisions of 
other courts should not be certlflled 
and cannot be answered.—Owens v. 
Tedford, 260 S.W. 418, 114 Tex 390. 

When wxit of error is xefused by 
the supreme court because the Judg- 
ment of the court of civil appeals 
is correct, a motion to certify will 
be denied.—Trico Oil Co. v. Pelton, 
TexCiv.App., 120 S.W.2d 639, deny- 
ing motion 114 S.W.2d 1209. 

Pinalty of deoisioa as aifeotlng power 
or dnty 

(1) Certiflcatlon is not required 
in cases in which a writ of error will 
lie.—Gulf Producti on Co. v, Warren, 
TexClv.App., 99 S.W.2d 616, error re- 
fused, certiorari denied Oakwood 
Bealty Co. v. Gulf Production Co., 
58 S.Ct. 27, 302 U.S. 707, 82 Ii.Ed. 
546—^Intemational-Great Northern R. 
Co. V. Mallard, Tex.Clv.App., 262 S. 
W. 789, affirmed, Com.App., 277 S. 
W. 1051—^McMahan v. City of Ahi- 
lene, TexCiv.App., 261 S.W. 455, er¬ 
ror dismissed City bf Abllene v. Mc- 
Mahan, Com.App., 292 S.W. 625— 
Ketch V. Weaver Bros., TexCiv.App., 
261 S.W. 380, reversed on other 
grounds, Com.App., 276 S.W. 676— 
Braumiller v. Burke, Tex,ClvApp., 
282 S.W. 907. 

(2) The court may, however, certi¬ 
fy in cases in which Its jurisdiction 
is flnal, that is, where a writ of error 
will not lie.—^Perry v. Greer, 221 S. 
W. 931. 110 Tex. 549—Mlssouri, K. 
’& T. Ry. Co. of Texas v. Lovell, 221 
S.W. 929, 110 Tex 646, answering 
jCertifled questions, Civ.App., 179 S.W. 
1111, and answers conformed to 223 
S.W. 1024. 

(8) But on appeals from Interlocu- 
tory orders, the court will refuse to 
certify where it is important that 
the case be tried on its merits as 
Boon as possible.—Gllmore v. Sam- 
mons. TexCiv.App., 269 S.W. 861. 


Beheaxtttg of motioa to osrtify will 
be denied where the supreme court 
overruled moving party*s motion asfc- 
Ing leave of that court to lile a peti- 
tion for a writ of mandamus requir- 
ing the court of civil appeals to cer¬ 
tify.—^Trico Oil Co. v. Pelton, Tex. 
Civ.App., 120 S.W.2d 639, denying mo¬ 
tion 114 S.W.2d 1209. 

TTnder earlier statute, conflict wlth 
a supreme court decision did not re¬ 
quire certifleation.—Stuart v. Meyer, 
Tex.Clv.App., 196 S.W. 615, error re- 
fused—Warren v. Willson. 192 S.W. 
629. 108 Tex 262—15 C.J. p 1120 note 

48 cn. 

B3. Tex—George W. Armstrong Co. 

V. Adair, 247 S.W. 848, 112 Tex 
439. 

15 C.J. p 1120 note 49. 

5A Tex—Wright v. BunWin. 123 S. 

W. 2d 301—Grand Lodge Colorcd 
I Knights of Pvthias of Texas v. 

Green, 101 S.W.2d 219. 128 Tex 693, 
dlsmisslng error, CivA-pp., 69 S.W. 

! 2d 149—Gulf, C. & S. F. Ry. Co. v. 
Hamllton, 89 S.W.2d 208, 126 Tex. 
542, dlsmisslng appeal, Civ.App., 57 
S.W.2d 309—Garcia v. American 
Nat. Ins. Co., 78 S.W.2a 170, 124 
Tex 466, dlsmisslng error Ameri¬ 
can Nat. Ins. Co. v, Garcia, Civ. 
App., 46 S.W.2d 1011—Citizens' 
Nat. Bank of Cameron v. Jones, 61 
S.W.2d 987, 122 Tex 651, ordering 
certifleation of questions Citizens’ 
Nat. Bank of Cameron v, TJ. S. 
Bond & Mortgage Co., Civ.App., 48 
S.W.2d 676—^Krueger v. Hali, 61 S.I 
W.2d 986, 122 Tex 647, ordering 
certifleation of. questions Umber- 
son V. Krueger, Civ.App,, 49 S.W. 
2d 628—^Harris v. Willson, 59 S. 
W.2d 106, 122 Tex 323—Layton v. 
Hlghtower, 12 S.W.2d 110, 1X8 Tex 
166^—Benson v. Jones, 296 S.W. 865,* 
117 Tex 68, denying mandamus 
Neyland v. Benson, Civ.App., 292 
S.W. 251—Hinn v. Gallagher, 268 
S.W. 132, 114 Tex 322—Jacobs v. 
Pleasants, 267 S.W. 261. 114 Tex 
242—Gkiress v. Fly, 266 S.W. 779,. 
114 Tex 233—American Nat. Bank 
of Wlchita Falis V. Hali, 265 S.W. 
378, 114 Tex 164—^Pierce v. Will¬ 
son, 263 S.W. 681, 114 Tex 136—. 
Garritty v. Rainey, 247 S.W, 325,‘ 
112 Tex 369—^Travelers' Ins.. Co. 
v. Barker, 80 S.W.2d 963, dismiss- 

719 


ing error Barker v. Travelers’ Tns. 
Co.. Civ.App.. 62 S.W.2d 285—Moo- 
ers V. Huntor, Com.App., 67 S.W. 
2d SCO, dismissing error, Civ.App., 
45 S.W2d 387—Campsey v. Brum- 
ley, Com.App., 56 S.W.2d 810— 
Jones V. Hickman, Com.App., 48 
S.W.2d 9S2—^Vann v. National Life 
& Accident Ins. Co., Com.App.. 24 
S.W.2d 347, reverslng National Life 
& Accident Ins. Co. v. Vann, Civ. 
App., 11 S.W.2d 364—J. B. Coit 
Co. V. Wheeler, Com.App., 23 S.W. 
2d 299. dlsmisslng error, Civ.App., 
12 S.W.2d 1102—M:oG’nty v. Ben- 
nehy, Com.App., 13 SW.2d 68, dis- 
misslng error, Civ.App., 2 S.W.2d 
546—Jarecki Mfg. Co. v. Hinds, 
Com.App., 6 S.W.2d 343, d‘smiSfelng 
error, Civ.App., 295 S.W. 274—City 
of Abilene v. McMahan, Com.App., 
292 S.W. 525, dlsmisslng error Mc¬ 
Mahan V. City of Abilene, Civ. 
App., 261 S.W. 465—Teates v. St. 
Xiouis Southwestem By. Co* of 
Texas, Com.App., 244 S.W. 503, 
dlsmisslng error Teates v. St. Lou- 
is Southwestem* Rv. Co, of Tex¬ 
as, Civ.App., 184 SW. 636—Tide 
Water OH Co. v. Bean, Civ App., 
118 S.W.2d 358—Willys-Overland 
Co. of Califomia v. Chapman, Civ. 
App., 206 S.W. 978, 

15 C.J. p 1116 note 85 [a], p 1120 
note 48 £a], [c]-[e3, 

Tezm “faots,” within the meanlng 
of the rule that if, as to any given 
poinit, any of the substantial facts 
stated in the opinions are materially 
different, considering the opinions as 
a whole, conflict Is not presented on 
such point, includes relevant parts of 
the trial and appellate record and 
procedure.—^American Nat. Bank of 
Wichite Falis v. Hali, 265 S.W. 378, 
114 Tex 164. 

Daoisioiui hald oonfliotlaflr 
Tex.—Wright v. Bunklin, 123 S.W. 
2d 301—Grand United Order of Odd 
Fellowa of Texas v. Whlte, 105 S. 
W.2d SS6, 129 Tex 590, reverslng, 
Civ App., 78 S.W.2d 639—Citizens' 
Nat. Bank of Cameron v. Jones, 61 
S.W.2d 987, 122 Tex 561, ordering 
certifleation of questions Citizens 
Nat. Bank of Cameron v. U. S. 
Bond & Mortgage Co., Civ.App., 48 
S.W.2d 676—Krueger v. Hali, 61 
S.W.2d 986, 122 Tex 647, ordering 



§ 462 


C0UBT8 


21 C.J.S 


stanccs enumeratcd^ the conflict must be bctwecn a 
dccision of a coiirt of civii a]»pcals and that of the 
supreme court, or of anothor anirt of civii ap- 
peals,^^ exctpt insofar as the supreme court’s appel¬ 
late jurisdiction, as appears in § 461 supra, also 


includes cases in which a court of civii appeals 
holds differently from a prior decision of its own, 
and it must be betwcen decisions which are au- 
thoritative and binding as precedents.®® 


certlflcation of queatlons UmberRon | 
V. Kwaer. CIv.App.. 49 S.W.Sd 
628—OlSmiui v. Duran, S2 S.W.2d 
436, 127 156, ^«‘ttlnfir aside, Civ. 

App., 60 S \V.2d SOS—Ourlee Cloth- 
Ina Co. T. Hali, 60 S.W.2d 202. 122 
Tex. 456, commanding' certlflcation 
of queat tona Curlee Clothlng Co. 
V. Wtckliffe, Civ,App., 38 S.W.2d 
175—Casstevena v. Texaa & P. R. 
COm 32 S.W.2d 637. 119 Tex. 456, 
73 A.L.R. 89, reveraingr, Civ.App., 
28 S.W.2d 288—Layton v. Hightow- 
er, 12 S.W.2d 110, 118 Tex. 166— 
Malone v. Dawson, 5 SW.2d 965, 
117 Tex. 377, 60 A.L».R. 665, revers- 
Ing: Dawaon v, Malone, Civ.App., 
283 S.W. 634—Jacobs v. Pleasants, 
267 S.W. 251, 114 Tex 242—Sea- 
mans Oil Co. v. Guy, 262 S-W. 473, 
114 Tex 42, rmating petition, Civ. 
App., 230 S.W. 696, and reveraed 
276 S.W. 424. 115 Tex 93—Pranklin 
7ire Ina. Co. v. Shadid, Com.App., 
68 S.W.2d 1030, modifyinff, Civ. 
Ajpp., 45 S.W.2d 769—Vann r. Na¬ 
tional Life & Accident Ina. Co., 
CorlApp., 24 S.W.2d 347, reveraing 
National Life A Accident Ina. Co. 
V, Vann, Clv.App., 11 S.W.2d 364 
—St. Louia Soutbwestem Ry. Co. 
V, Bulce, Com-App,. 276 S.W. 996, 
reversio?, Civ.App., 262 S.W. 558. 

3>oolsloiui hflld Bot conlLlotlii? 

Tex.—Wri?ht v. Dunklin, 123 S.W.2d 
301—Grand Lod?e Colored Knights 
of Pythias of Texas v. Green, 101 
S.W.2d 219, 128 Tex 693, diamiss- 
ins error, Civ.App,, 69 S.W.2d 149 
—^Maryland Casualty Co. v. Dobbs, 
100 S.W.2d 349, 128 Tex 547, dis- 
miasin? appeal, Civ.App., 70 S.W. 
2d 761—Gulf, C & S. P. Ry. Co. v. 
Hamilton, 89 S.W.2d 208, 126 Tex 
542, diatnissin? appeal, Civ.App., 
67 S.W.2d 309—Sumner v. General 
Contract Purchaae Corporation, 80 
S,W.2d 741, 125 Tex 61, dismlssiogr 
error General Contract Purchaae 
Corporation v. Sumner, Clv.App., 
49 S.W.2d 960—City Nat. Bank in 
ChUdresa v. Phillips Petroleum 
Co., 78 S.W.2d 676, 124 Tex 456, 
diamiaslng error, CivA.pp., 47 S.W. 
2d 367—Oarcia v. American Nat. 
Inx Co., 78 S.W.2d 170, 124 Tex 
466, diamiasing error American Nat. 
Ina. Co. V, Garcia, Civ.App., 46 
S.W.2d 1011—^Atwood Cotton Breed- 
in? Farms v. Gallagher, 73 S.W.2d 
625, 123 Tex 606—Harris v. Wlll- 
son. 59 S.W.2d 106, 122 Tex 323 
—Oliver v. Gallagher, 26 S.W.2d 
908, 119 Tex 178—Benson v. Jonea, 
296 S.W. 865, 117 Tex 68, denylngl 
mahdamus Neyland v. Benson, Civ. I 
App.* 292 S.W. 251—^Fleming v. | 


Pelium. 287 S.W. 492, 116 Tex 130, 
refusing error Pelium v. Fleming, 
Clv.App., 2S3 S.W. 531—Garess v. 
Fly, 266 S.W. 779, 114 Tex 233— 
American Nat. Bank of Wichita 
Falis V. Hali, 265 S.W. 378, 114 
Tex 164—Pierce v. Willson, 263 
S.W. 581. 114 Tex 136. denying 
mandamus Sewell v. Pierce, Civ. 
App.. 245 S.W. 745—Malloy v. 
Pleasants, 262 S.W. 740, 114 Tex 
100, denying mandamus Malloy v. 
Industrial Cotton Oil Properties, 
CivApp., 238 S.W. 984—Nesbitt v. 
Conner, 261 S.W. 1002, 114 Tex 32 
—^First Texas State Ins. Co. v. 
Hlghtower, 214 S.W.' 299, 110 Tex. 
62—^Mooers v. Hunter, ComA^pp., 
67 S.W.2d 860, dismlssing error, 
Civ.App., 45 S.W.2d 387—J. B. Coit 
Co. V. "V^eeler, Com.App., 23 S.W. 
2d 299, dismissing error, Civ.App.. 
12 S.W.2d 1102—J. B. Coit Co. v. 
Knlght & Perry, Com.App., 13 S- 
W.2d 367, dismissing error, Civ. 
App., 3 S.W.2d 879—McGinty v. 
Dennehy, CohLApp., 13 S.W.2d 68, 
dismissing error, Civ.App., 2 S.W. 
2d 546—^Jarecki Mfg. Co. v. Hinds, 
ComA.pp., 6 S.W.2d 343, dismiss¬ 
ing error, CivA^pp., 295 S.W. 274— 
Reddell v. 0*Fiel, Com.App., 6 
S.W.2d 92, afflrming 0'Fiel v. Re- 
dell, CivJLpp., 298 B.W. 142— 
Schaflher v. Consolidated Oil Co. 
of Texas, Com.App., 298 S.W. 159, 
afilrmiug Consolidated Oll Co. of 
Texas V. Schaifner, CivA.pp., 286 
S.W. 258—City of Abilene v. Mc- 
Mahan, Com.App., 292 S.W. 525, | 
dismissing error McMahan v. City 
of Abilene, CivJlpp., 261 S.W. 455 
—aprice V. Supreme Home of An¬ 
clent Order of Filgrlms, Com.App., 
285 S.W. 310, affirmlng Supreme 
Home of Anclent Order of Pilgrims 
V. Price, CivALpp., 274 S.W. 1619 
—Ford & Damon v. Flewellen, Com. 
App., 276 S.W. 903, alfirming, Civ. 
App., 264 S.W. 602—^Yeates v. St- 
Louis Southwestem Ry. Co. of 
Texas, Com-App., 244 S.W. 608, 
dismissing error Teates v. St. Lou- 
is Southwestem Ry, Co, of Texas, 
Civ.App., 184 S.W. 636—Gulf Pro- 
duction Co.^ V. Warren, CivA-pp., 
99 S.W.2d 6'l6, error refused, cer¬ 
tiorari denied Oakwood Realty Co. 
V. Gulf Production Oo., 58 S.Ct. 27, 
302 U.S. 707, 82 L.Ed. 646—Smith 
V. B1 Paso & N. E. R. Co„ Civ.App., 
67 S.W.2d 362, error dismissed— 
Grubstake Inv. Ass*n v, KirkhanoL, 
Civ.App., 10 S.W.2d 184, error re¬ 
fused—Gorbett v. Berryman & 
Watters, Civ.App., 7 S.W.2d 100, 
error dismissed—^Mitchell v, Deane, 
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Civ.App., 294 S.W. 347, afflrined, 
Com.App., 10 S.W.2d 717—^Burton 
V. RoflC, Clv.App., 276 SW. 273, af- 
firmed, Com.App.. 292 S.W. 169— 
Ladd V. Tett, Clv.App., 273 SW. 
1006—^Braumiller v. Burke, Civ. 
App., 232 S.W. 907—Davies v. Rut- 
land, C 1 V.APP., 219 S.W. 1114, de¬ 
nying motlon 219 S.W. 235—Stuart 
V. Meyer, Civ^App., 196 S.W. 616, 
error refused. 

55. CommlsslOB of appeals optnlon 
in a case where only the Judgment 
recommended was adopted by the su¬ 
preme court was held not to afford 
basis for '^conflict.*'—^American Nat. 
Bank of Wichita Falis v. Hali, 265 
S.W. 378, 114 Tex 164. 

Badslons of same eonrt of clvli 
appeals do not alford a basis for 
“conflict.”—^American Nat. Bank of 
Wichita Falis v. Hali, supra—15 C. 
J. p 1120 note 48 [h]. 

Old court of appeals opinlon was' 
held not to afford basis for “conflict” 
—Roddy V. Fly, 272 S.W. 437, 114 
Tex 615—^15 CJ. p 1116 note 86 
[aj. 

56. Beolsloa Iu aooord wtth supreme 
oouzt decision, although it confllcts 
with the decision of another court 
of clvli appeals, will not afCord a 
basis of “conflict.”—Harris v. Leslle, 
96 S.W.2d 276, 128 Tex 81—.^tna 
Life Ins. Co. v. Gallagher, 94 S.W.2d 
410, 127 Tex 653—Fleming v. Pel¬ 
ium. 287 S.W. 492, 116 Tex 130, re- 
fusing error Pelium v. Fleming, Civ. 
App., 283 S.W. 631—Sherwin-Wil¬ 
liams Co. of Texas v. Delahoussaye, 
Tex.CIv.App., 124 S.W.2d 870, error 
dismissed—City of Corpus Christi v. 
McMurrey, TexCiv«App., 92 S.W.2d 
1108, denjing motlon 90 S.W.2d 868 
—^Price V. Schnaufer, TexCivApp., 
81 S.W.2d 160, denying motlon 79 S. 
W.2d 872—Cook v. Texas & P. Rr- 
Co., TexCiv.App., 297 S.W. 913— 
Mitchell V. Deane, Tex.Civ.App., 294 
S.W. 347, affirmed, Com.App., 10 S.W. 
2d 717—^Myers v. F. Dodson & Son, 
TexCiv.App., 254 S.W. 1112—Village 
Mills Co. V. Houston Oil Co. of Tex¬ 
as, TexClv^App., 186 S.W. 786, revers- 
ed on other grounds Houston Oil Co. 
of Texas v. Village Mills Co., Com. 
App., 241 S.W. 122—16 C.J. p 1129 
note 48 [g]. 

Deolslou whioh Is not yet flnal will 
not aJtord a basis of “conflict.”— 
Trico Oil Co. v. Pelton, TexCiv.App., 
120 S.W.2d 639, denying motlon 114 
S.W.2d 1209—Garrison v. Great 
Southern Life Ins. Co., TexCiv.App.. 
69 S.W.2d 218, , 
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§ 463. -- Other Courts 

The Texas coupt of criminaf appeais has final ap¬ 
pellate Jurisdiction In criminal matters and power te 
iMue wpits necessary to enforce its Jurisdiction. The 
district and county courts have llinited appellate Ju¬ 
risdiction. 

Under the constitution and statutes of Texas 
the court of criminal appeais has appellate juris¬ 
diction coextensive with the limits of the state, 
in all criminal cases of whatever grade,®^ with 
such exceptions and under such regulations as may 
be prescribed by law.58 Its jurisdiction is final in 
criminal cases.®8 The court and the judges there- 
of under the constitution and statutes have power to 
issue the writ of habeas corpus,8® and, under such 
regulations as may be prescribed by law, to issue 
such writs as may be necessary to enforce the 


jurisdiction of the court.®^ The legislature has giv- 
en the court and the judges thereof express power 
to issue writs of mandamus®- and certiorari,83 
agrceably to the principies of law regarding such 
writs, whenever necessary to enforce the court’s 
jurisdiction. While the court of criminal appeais 
is not a nisi prius court,under the constitution 
and statutes it has power, on affidavit or otherwise, 
to ascertain such matters of fact as may be neces¬ 
sary to the excrcise of its jurisdiction.®® 

The appellate jurisdiction of courts generally in 
criminal matters is considered in the title Criminal 
Law § 1636, also 17 CJ. p 21 note 75-p 23 note 80. 

District and couniy courts. The constitution and 
statutes also give certain appellate jurisdiction in 
small cases to the district courts®® and to the coun- 


Kater declsioxi of another court of 
cIvU appeais, rendered after the su¬ 
preme court had denied an applica- 
tlon for a writ of error, will not af- 
ford a basis for conflict.—Trico Oil 
Co. V. Pelton, Tex.Civ.App., 120 S.W. 
2d 639, denying motlon 114 S.W.2d 
1209. 

Overmled dedslons will not aftord 
a basis for “conflict.'*—Hanchett v. 
Ward, Tcx.Com.App., 66 S.W.2d 268, 
dismissing error Ward v. Hanchett, 
Civ.App., 47 S.W.2d 360—^16 C.J. P 
1116 note 86 [b]. 

Beoorded opinion is controUing' and 
the court will not go behind it for 
the purpose of produclng* a conflict. 
—Thacker v. Lindahl, Tex.Com.App., 
48 S.W’.2d 588, affirmins: Lindahl v. 
Thacker, Civ.App., 26 S.W,2d 283. 

TTnreported cases, not regarded as 
authority by supreme court, wore 
held not to aiford a basis for “con¬ 
flict’*—City of Wichita Falis v. Maul- 
dln, Tex.Com.App., 39 S.W.2d 859, af- 
firming, Civ.App., 23 S.W.2d 771. 

Wlthdxawn opinion was held not to 
afford basis for “conflict.**—^Ameri¬ 
can Nat. Bank of Wichita Falis v. 
Hali, 265 S.W. 378, 114 Tex. 164. 

B7. Tex.—Kubish v. State, 84 S.W. 

2d 480, 128 Tex.Cr, 666—^Ex parte 

Minor, 27 S.W.2d 806, 115 Tex.Cr. 

634. 

16 C.J. p 1120 note 60-p 1121 note 63. 

Jurisdiction continues until the 
case made by the appeal is complete- 
ly exeeuted by the court below.— 
Mlllikin v. Jeffrey. 299 S.W. 393, 117 
Tex. 134. 

Jndgment forfeitinfir ball bond Is 
held reviewable by court of criminal 
appeais and not by court of civil 
appeais.—Williams v. State, Tex.Civ. 
App., 9 S.W.Sd 280, error dlsmissed. 

Order deoUning to dlschaxire de- 
Psadent or neglected olilld committed 
to Public institutlon in statutory civ¬ 
il proceedinsrs is held not reviewable 
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by court of criminal appeais.—Ex 
parte Hili, 114 S.W.2d 247. 134 Tex. 
Cr. 40. 

Blsrht of Judsre to hold olllce can be 
tested only in a civil proceedinfir, 
and the court of criminal appeais is 
without jurisdiction to determine 
such rirht on appeal in a criminal 
case.—Snow v. State, 114 S.W.2d 898, 
134 TexCr. 263. 

58. Tex—^Kubish v. State, 84 S.W. 
2d 480, 128 TexCr. 665—Duffleld 

V. State, 43 S.W.2d 104, 118 TexCr. 
191—Ex parte Minor, 27 S.W.2d 
805, 115 TexCr. 634. 

15 C.J. p 1121 note 54. 

59. Tex—Commissloners* Court of 
Nolan County v. Beall, 81 S.W. 
526, 98 Tex 104. 

15 C.J. p 1121 note 65. 

“The Court of Criminal Appeais 
. . . [isj an appellate court with 
more extensive jurisdiction than 
. . . [the supreme courtj In crim¬ 
inal matters, and certainly co-ordl- 
nate in matters of habeas corpus.*’ 
—Millikin v. Jeffrey, 299 S,W, 393, 
397, 117 Tex 134. 

60. Tex—^MlUikin v. Jeffrey, supra 
—^Elx parte Day, 66 S.W.2d 696, 
second case, 125 Tex.Cr. 9—^E!x 
parte Carlile, 244 S.W. 611, 92 Tex 
Cr. 496. 

15 C.J, p 1121 note 66. 

61. Tex—^Millikin v. Jeffrey, 299 S. 

W. 397, 117 Tex 152—Millikin v. 
Jeffrey, 299 S.W. 893, 117 Tex 134 
—Duffleld v. State, 43 S.W.2d 104, 
118 TexCr. 191—^Ex parte Hagler, 
28 S.W.2d 550, 116 Tex.Cr. 393— 
Ex parte Minor, 27 S.W.2d 806, 116 
Tex.Cr. 634—^Eaves v. Landis, 258 
S.W. 1066, 96 TexCr. 555—Ex parte 
Fread, 204 S.W. 113, 83 TexCr. 465. 

16 aj. p 1121 note 67. 

68 . Tex.—Millikin v. Jeffrey, 299 S. 
W. 436, 108 TexCr. 84. 

Xn. Bid of its habeas corpus jnsls- 
diotioiif the court may issue writs of 
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mandamus.—^hlilllkin v. Jeffrey, 299 
S.W. 393, 117 Tex 134. 

On ex parte hearln^r, the court Is 
without jurisdiction to issue a writ 
of mandamus.—^Millikin v. Jeffrey, 
299 S.W. 436, 108 Tex.Cr. 84. 

63. Tex—^Ex parte Minor, 27 S.W. 
2a 805, 115 TexCr. 634. 

64. Tex—Ex parte Pay, 66 S.W.2d 
696, second case, 125 Tex.Cr. 9— 
Ex parte Carlile. 244 S.W- 611, 92 
Tex.Cr. 495. 

65. Tex.—^Duffleld v. State, 43 S.W. 
2d 104, 118 TexCr. 191. 

6a Tex—^Pure Oil Co. v. Reece, 78 
S.W.2d 932, 124 Tex 476, reverslng 
Reece v. Fure Oil Co., Clv.App., 
48 S.W.2d 440—Pure Oil Co. v. 
Clark, Com.App., 56 S.W.2d 850, re- 
versing Clark v. State, Civ.App., 
35 S.W.2d 488, followed in Pure 
Oil Co. V. Clark, Com.App., 56 S.W. 
2d 853, first case, reversin^, Civ. 
App.. 40 S.W.2d 962—Stewart v. 
Moore, Com.App., 291 S.W. 886— 
Pierce v. Foreigm Mission Board 
of Sontfaem Baptist Convention, 
Com.App., 235 S.W- 652, reversing, 
Civ.App., 218 S.W. 140—Conroy v. 
Conroy, Civ.App., 83 S.W.2d 366, 
reversed on other grrounds 110 S. 
W.2d 568, 130 Tex. 508—Johnston 
V. Stephens, Civ.App., 300 S.W. 225, 
reversed on other grounds 49 S.W. 
2d 431, 121 Tex 374—Bird v. Alex¬ 
ander, Civ.App.. 288 S.W. 606—Mi¬ 
nor v. Hali, Civ.App., 225 S.W. 784, 
dlsmissed for want of jurisdiction 
—^Hutchens v. Dresser, Civ.App., 
196 S.W. 969, dlsmissed for want of 
Jurisdiction. 

16 C.J. p 1121 note 59. 

SupervlsoTy oontrol may be exer- 
cised througrh the district court’8 
equitable jurisdiction.—Bird v. Alex¬ 
ander, TexCiv.App., 288 S.W. 606. 
hSethods of xevlew 
Tex—Schwind v. Goodman, Com. 
App*., 221 S.W. 679, reversing Good- 
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§ 464. Utah 

Decisions relating to the Utah supreme and dis- 
trict courts are considered in the sections immedi- 
ately following- 

§ 465. - Supreme Court 

Except for orlo^nal Jurisdlctlon vested fn !t to Issue 
certain writs» the supremo court of Utah has appeliate 
Jurisdiction oniy. 

The Utah supreme court has original jurisdiction 
to issue writs of mandamus,®* certiorari,®* prohibi- 
tion,*^® quo warranto,*^^ and habeas corpus.*^* In 
other cases,the supreme court has appellate juris¬ 
diction onIy, and power to issue writs necessary 
and proper for the excrcise of that jurisdiction.^^ 
The supreme court is the exclusi ve judge of its 
own jurisdiction.^® 


g 455 ^ - District Courts 

District courts of Utah have appellate Jurisdiction 
from all Inferior courts and a supervlsory eontroi of the 
same. 

The Utah district courts have appellate jurisdic¬ 
tion from all inferior courts and tribunals and a 
supervisory control of the same, and may issue 
writs necessary to effect such control.'^® 

§ 467. Vermont 

Decisions relating to the Vermont supreme and 
county courts are discussed in the sections immedi- 
ately following. 

§ 453 , -Supreme Court 

The supreme court of Vermont has such jurisdiction 
as is conferred on It by law. 

The supreme court of Vermont has no general 
original jurisdiction, but by statute it may issue 
and determine, among others, writs of mandamus,"^* 


man v. Schwlnd, Clv.App,. 186 S. 
W. 262—Ilurley v. Hlrsch, Clv.App., 
66 S.W.2d S87. 

67. Tex.—Kubish v. State, 84 S.W.2d 
480, 128 TjX-Cr. 666. 

15 CJ. p 1121 note 60. 

63. Utah.—Woolley v. Wight, 238 
P. 1114, 65 Utah 618, 41 A.L.B. 433 
—State V. Morse, 87 P. 705, 31 
Utah 213. 7 L,.R.A.,N.S., 1127. 

15 C.J. p 1121 note 62. 

Where appUeation for wxit ot pxo- 
hibitioiL reveals situation calling: for 
type of relief more nearly analosous 
to purpose of wrlt of mandamus, and 
neither standins alone would brlng 
abdut desircd resuit, supreme court 
Is anthorized to issue both writs of 
mandamus and prohibition.—Ghild v. 
Ogden State Bank, 20 P.2d 599, 81 
Utah 464, 88 A.L..E. 1284. 
Toonvardiiig s ta t a m imt of aohool pop- 
ulatiOA 

In a proceeding by divers school 
distrlcts to review proceedings of the 
board of education of a district wltb 
respect to the apportionment and dis- 
tribution of school funds by the 
state, where the parties have stipu- 
lated that the controversy might be 
determined ui>on its merits, the su¬ 
preme couxt can properly grant a 
maadatory order requiring the clerk 
of defendant board to, forward a true 
statement of the school i>opulation 
of defendant district in accordance 
with the ennmeration made by the 
enumerators of the district, and fur- 
ther requiring superintendents to 
make apportionments in accordance 
with such enumeration.—Board of 
Bducatlon of Alpine School DIst., 
Utah County, v. Board of Education 
of Salt Lake City. 219 P. 542, 62 
Utah 862. 


69. Utah.—Robinson v. Second Ju- 
dlclal Dist. CL. 113 P. 1026, 38 
Utah 379. 

15 C.J. p 1121 note 63. 

Whether tziai court had eacoeeded 
or was withont its JuxlsdictloiL in 
maklng and entering judgment com- 
plained of, oniy may be determined 
in original proceeding in supreme 
court to review proceedlngs in dis¬ 
trict court and to annui the judg¬ 
ment therein.—Jeffrles v. Thlrd Ju- 
dlcial Dist. Court of Salt Lake Coun¬ 
ty, 63 P.2d 242, 90 Utah 525. 

7a Utah.—Child v, Ogden State 
Bank. 20 P.2d 599, 81 Utah 464, 88 
A.L,R. 1284. 

15 C.J. p 1121 note 64. 

Snffideney of plcadiags 
Where the lower court determines 
that a complalnt or Information does 
not state sufficient facts to consti¬ 
tute a cause of action or an offense, 
the supreme court will not review 
such decision or stay further pro- 
cecdings thereon by writ of prohlbl- 
tion.—^Atwood v. Cox, 55 P.2d 377, 88 
Utah 437. 

no-m-mfm-lflmr fOSCtlOXlS Of WZlt are 

«not a restriction on the court which 
may issue prohibition against the 
exerclse of a mlnisterlal functlon in 
exoess of or without authonty, and 
the constitutlonal grant of power to 
issue the writ is Interpreted In the 
light of the enlarged definitlon there- 
of given by territorial legislatlon.— 
Bames v. Lehi City, 279 P. 878, 74 
Utah 821. 

7%, At zelatioxi of privato party 
In absence of iirgent necessity. ju¬ 
risdiction in quo warranto wlll not 
be assumed by the supreme court at 
the relation of a private party, as 
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the district court has ample juris¬ 
diction to grant relief.—State v. El- 
.liott, 44 P. 248, 13 Utah 200—15 C. 
J. p 1121 note 65. 

72. Utah.—Godbe v. Salt Lake City, 
1 Utah 68. 

16 C.J. p 1121 note 66. 

Oxigiusl concnrreut jurisdiction 
with district courts is possessed^ 
Bell V. Corless, 196 P. 668, 67 Utah 
604. 

73. Phxase oonstroed 

*Tn other cases" refers to appeals 
from flnal judgments oniy.—^North 
Point Cons. Irr. Co. v. Utah, etc., 
Canal Co., 46 P. 824, 14 UUh 165. 

16 C.J. p 1121 note 67 [a]. 

74. Utah.—^North Point Cons. Irr. 
Co. v. Utah & S. L. Canal Co., su¬ 
pra. 

15 C.J. p 1121 notes 67, 68. 

75. Utah.—^Hailey First Nat Bank 
V. Lewis, 45 P. 890, 13 Utah 607. 

76. Utah.—^Levy v. District Court 
216 P. 993, 61 Utah 619—State v. 
Third Judicia! District 103 P. 261, 
36 Utah 267. 

77- Vt.—^Town of Woodstock v. Oal- 
lup, 28'Vt 688. 

Vncatlon. of ordar 

' The court has jurisdiction to va¬ 
cate an order inadvertently made by 
a judge in a suit on a probate bond. 
—Clerk V. Foster, 2 Tyler, Vt, 467. 

78. Vt.—City of Burlington v. May- 
or of City of Burlington, 127 A 
892, 98 Vt 388—^In re White River 
Bank, 23 Vt 478. 

'iwr«Mis«Mw, ijx nature of procedendo 
will be issued where an inferior 
court disposes of the matters otf 
some Incidental questlon and refuses 
to hear the case on its merita^ 
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prohibition,79 and quo warranto,80 to courts of in¬ 
ferior jurisdiction, to corporations, or to individ- 
uals, whcnever the same is necessary to the fur- 
therance of justice and the regular execution of 
the laws.®^ The court has been held to possess in- 
herent power to issue writs of scire facias.82 The 
court has been given jurisdiction of appeais from 
the court of chancery,®3 and from county courts^^ 
and other tribunals,^® as provided by law. 

g 459 , - County Courts 

The Vermont county courts have such appellate Ju- 
rlsdlction as is vested in them by statute. 

The county courts have -appellate jurisdiction in 
probate matters®® and over decisions of certain in¬ 
ferior courts and tribunals.®^ 

§ 470. Virginia 

The Corporation courts have such appeflate Jurlsdfc- 
tfon as is vested in them by law. 

The Corporation courts have such appellate juris¬ 
diction as is vested in them by law,®® 

Decisions relating to the supreme court of ap- 


§ 471 

peals, the specia! court of appeais, and the circuit 
courts are discussed in the sections immediately fol- 
lowing. 

§ 471. - Supreme Court of Appeais 

The Vlrainla supreme court of appeais has orlglnal 
Jurisdiction in cases of habeas corpus, mandamus, and 
prohibition, but in other cases in whlch it has Jurisdic¬ 
tion, it has appellate jurisdiction oniy. 

The supreme court of appeais®® has original ju¬ 
risdiction in cases of habeas corpus,®® mandamus®^ 
and prohibition®® but in other cases it has appellate 
jurisdiction only.®® Its appellate jurisdiction ex- 
tends to all cases involving the constitutionality of 
a law as being repugnant to the constitution of the 
state or of the United States,®^ or involving the life 
or liberty of any person,®® and to such other cases 
within the limits defined by the constitution as may 
be prescribed by law.®® In civil cases the court is 
without jurisdiction where the amount in con- 
troversy, exclusive of costs, is less in value or 
amount than three hundred dollars,®^ unless there 
be drawn in question a freehold or franchise or the 
title or boundaries of land,®® or the action of the 


Town of Woodstock v. Gallup, 28 Vt. 
684. 

Chmatlxig' dlsoretloitAry 
Vt—Crystal Brook Farm v. Control 
Com^rs of Berby, 168 A, 912, 106 
Vt 8. 

79. Vt.—Bullard v. Thorpe, 80 A. 
86. 66 Vt 599, 44 AielS.R. 867, 25 
UR.A. 605. 

80l Vt—State V. Zanleoni, 122 A. 
495, 97 Vt 212—State v. Watson, 
117 A 663, 96 Vt 131. 

81. Vt—In re Whlte River Bank, 
23 Vt 478. 

88. Vt—Shumway v. Sargreant 27 
Vt 440. 

83. Vt—Westln^rhouse Electric Mfff. 
C3o. V. Barre & Montpelier Tractlon 
& Power Co., 123 A 201, 97 Vt 
806—Steffanazzi v. Italian Mut 
Benefit Society, 101 A 1010. 91 Vt 
538, L.H.A1918B 808. 

15 aJ. p 1122 note 82. 

81 Vt—County of Orleans, 32 Vt 
253. 

88. Pnbllo Bervloe oommlssioii 
Vt—^Slssex Storag-e Electric Co. v. 
Victory Lumber Co., 108 A 426, 93 
Vt 487. 

83. Vt—^Holmes v. Holmes, 26 Vt 
536. 

X5 (U. p 1122 note 84. 

87. Vt—Andrew v. Buck, 124 A 74, 
97 Vt 464. 

Va,—Ragsdale v. Danville, 82 S. 
B. 77, 162 Va. 484. 


89. Court of jRzisdletlost 

Va.—^Forbes v. State Council, J. O. 

ir. A M.. 60 S.E. 81, 107 Va. 863. 

15 aJ. p 1122 note 85 [aJ. 

90i Va.—State Prison Absoc. v. Ash- 
by, 25 S.E. 893, 93 Va. 667. 

91. Va.—^Page v. Clopton, 80 Gratt 
415, 71 Va. 416. 

15 C.J. p 1122 note 87. 

99. Va.—Commonwealth Latham, 

8 SE. 488, 85 Va. 632. 

15 aJ. p 1122 note 88. 

93. Va.—^Mathieson Alkali Works v. 
Virginia Banner Coal Corporation, 
124 S.B. 470, 140 Va. 89. 

15 C.J. p 1122 note 89. 

Statuta taalfi aot vlolativa of con¬ 
stitution as conferring original Ju¬ 
risdiction on court—^Duncan v. Car- 
son, 105 S.E. 62. 127 Va. 306, affirm- 
ing 103 S.E 665, 127 Va. 306. 

94 . Va.—^Hulvey ▼. Roberts, 65 S.E. 
685, 106 Va. 189. 

15 C.J. p 1122 notes 90-92, p 1123 
note 14. 

Brror Iu ooiistniotioa. of a statute 
wlll not of Itself confer Jurisdiction 
on the supreme court of appeais; 
**the constitutionality of the statute, 
as distinguished from its interpreta- 
tion, is the source of appellate juris¬ 
diction.*'—^Hulvey v. Roberts, 55 S.E. 
585, 586, 105 Va. 189. 

95. Va.—^Forbes v. State Conncil, J. 
O. TT. A M., 60 S.E 81, 107 Va. 863. 

16 C.J. p 1122 note 93. 

96L Va.—^Richmond Cedar Works v. 
£Earper, 106 S.E. 516, 129 Va. 481« 
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97. Va'—^Henrltze v, MllI Mountain 
Estates. 1 S.E.2d 338. 

15 C.J. p 1122 note 96. 

Amouat of ol a l m , rather than ulti¬ 
mate award, determines the Jurlsdic- 
tional amount on appeal from an 
award in condemnati on proceeding.— 
Duncan v. State Hlghway Commls- 
sion, 128 S.E. 54.6, 142 Va 135. 

Statuto redudng twfTiiTti-HTtt 
dletiLonal «mwint is remadlal and Is 
appllcable to appeal from a Judg- 
ment rendered before the enactment 
of the law, but which dld not be- 
come final until the adjoumment of 
the term of eourt subsequent to the 
statute.—^Allison*8 Ex*r v. Wood, 62 
S.E 669. 104 Va 766. 

Tlader CousiltTitioiL of 1902, the su¬ 
preme court did not have Junisdiction 
in clyll cases where the' matter in 
coBtroversy, exclusive of costs, was 
less than flve hundred dollars. except 
in controversles conceming the title 
or boundaries of land, the probate 
of a wlll, the appointment or quali- 
fication of a personal representative, 
guardian, committee, or curator, or 
conceming a mlll, roadway, feiry, or 
landlng, or the right of a Corporation 
of a county to levy tolis or taxea— 
Callan v. Bransford, 10 S.E. 317, 86 
Va 635—16 CJ. p 1122 notes 96-9. 

9& Va—Jones v. Bucklngham Slate 
Co., 81 S.R 28, 116 Va. 120— 
Hutchinson v. Kellam, 8 Munf. 202, 
17 Va 202. 

16 CJ. p 1122 note 97. 

Suito to sabjeot land to jndgiiijMit 
are not deemed as **conceming** 
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state Corporation connnission, or somc mattcr not 
mercly pecuniary.®® 

§ 472, - Special Court of Appeals 

A special court of appeals In Virginia Is authorlzei 
by the constitution to facilitate the disposal of appeals. 

The constitution provides that the general assem- 
b!y may provide for a special court of appeals to 
try any case on the docket of the supreme court of 
appeals with respect to which a majority of the 
judges are so situated as to make it improper for 
them to sit, and to try any cases on such docket 
which cannot be disposed of with convenient dis- 
patch.l 

§ 473. — Circuit Courts 

Circuit courts of Virginia have a Ifmited appellate 
Jurisdiction. 

Certain limited appellate jurisdiction has been 
vested by statute in the circuit courts.® 


§ 474. Washington 

Decisions relating to the supreme and superior 
courts of Washington are discussed in the sections 
immediately following- 

I 475 , -Supreme Court 

The Washington supremo court has, with certain ex- 
eepttons, appellate Jurisdiction In ali actione and pro- 
ceedings, and It also possesses original jurisdiction in 
habeas corpus, quo warranto and mandamus as to all 
state offleers. 

The supreme court is vested with original j’uris- 
diction, as prescribed by the constitution,® in ha¬ 
beas corpus,^ quo warranto,5 and mandamus,® as to 
all state officers.7 it has appellate jurisdiction in 
all actions and proceedings as defined by the con¬ 
stitution,® excepting that its appellate jurisdiction 
does not extend to civil actions at law for the re- 
covery of money or personal property when the 
original amount in controversy or the value of the 
property does not exceed the sum of two hundred 
dollars,® unless the action involves, among other 
things, the legality of a tax,i® or the validity of a 


title to land," and the Jurladictional 
amount must be present to iflve 
the court Jurisdiction.—Steinman v. 
Clinchfield Coal Corp., 93 S.R 684. 
121 Va. 611. 

99. Va.—^Prlce v. Smith, 24 S.B, 474, 
93 Va, 14. 

1« Xfe is Bupeodor court, and is not 
regarded as supreme court of ap¬ 
peals.—Sharpe v. Robertson, 5 Gratt. 
518, 46 Va. 518. 

a. Va.—Carter v. Kelly, 28 Gratt 
787, 69 Va. 787, 

15 C.J. p 1128 note* 18. 

3. Wash.—State v. Hartley, 257 P. 

396, 144 Wash. 135. 

15 CJ. p 1123 note 19. 

All Ishereni power of oomrts of 
•quity are possessed by the supreme 
court in the exercise of its original 
jurisdictiou.—State v. King County 
Super. Ct, 163 P. 765, 95 Wash. 258 
—Campbell Lumber Co. v. Deep Riv¬ 
er Logglng Co., 123 P. 696. 68 Wash. 
431. 

Pailnxe to glve notloe of appeal 
There is nothing in the section of 
the constitution glving the court 
original Jurisdiction which authorizes 
review of a Judgment, where the su¬ 
preme court has no Jurisdiction. by 
reason of a failure to give timely no- 
tiee of appeal.—State ex rei. Depart¬ 
ment of Public Service v. Northern 
Pac. Ry. Co., Wash., 94 P.2d 602. 

^ Wash.—Ex parte Miller, 225 P. 
429. 129 Wash. 538—^Bx parte 

Bmch, 214 P. 1043, 124 Wash. 401. 

& Wash,—State v. Hartley. 257 P. 
396, 144 Wash. 135. 


8 . Wash.—State v. Clausen, 214 P. 

635. 124 Wash. 389. 
ynxlsdictlon not exoXuslve 
Wash.—State v. Savidge. 249 P. 996, 
140 Wash. 361—State v. Savidge. 
234 P. 1. 133 Wash. 632—Stato v. 
Clausen. 214 P. 635, 124 Wash. 
389. 

I Jnzlsdlctioh refnsed 

(1) Where superior court can give 
I complete relief.—State v, Savidge, 

234 P. 1, 133 Wash. 532. 

(2) Where it does not appear that 
the superior court has refused to act 
in the matter.—State v. Superior 
Court In and for Pierce County, 170 
P. 130, 99 Wash. 619, X..R.A.1918C 
921. 

<3) Where questions of fact are 
involved and procedure has for its 
purpose the enforcement of a private 
rlght.—State v. Clausen, 214 P. 636, 
124 Wash. 389. 

JlxzlBdlotlon asstuned 

(1) Cases of immediate necesslty. 
—State v, Hinkle, 229 P. 817, 131 
Wash. 86. 

(2) Matters of state concem,— 
State V. State Board of Bqualization, 
249 P. 996, 140 Wash. 433. 

(3) Where the constltutionality of 
statutes and important public rights 
are 4nvolved.—State v. Savidge, 233 
P. 946, 132 Wash. 631. 

7. Fsrsons hsld not stato offioezs 

(1) Chairman of state highway 
committee.—State v. Hartley, 257 P. 
396, 144 Wash. 136. 

(2) Judge of superior court.—State 
V. Hum, 180 P. 400, 106 Wash. 362. 
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R Wash.—State v, Daggett, 68 P. 

340, 28 Wash. 1. 

15 C.J. p 1123 notes 24, 27-30. 

Xssuos proper to courts of original 
Jurisdiction will not be determined 
by the supreme court on appeal, and, 
accordlngly, the pleadlngs may not 
therein be amended to substitute the 
adminlstratrix of an estate for the 
same person in her Individual capaci- 
ty.—^Howe v. Whitman . County, 208 
P. 968, 120 Wash. 247, afflrmed 212 P. 
164, 120 Wash. 247. 

9. Wash.—^National Ass'n of Gredl- 
tors V. 0’Shea, 15 P.2d 1114, 170 
Wash. 200. 

15 C.J. p 1128 note 25. 

Froceedlng to -recover on Jndg- 
ment for oosts belng independent of 
action in which Judgment was ren- 
dered, amount of costs recovered by 
Judgment determines appellate juris¬ 
diction of supreme court.—State v. 
Smith, 173 P. 428, 102 Wash. 674. 
Separate actions 

Where separate actions are brought 
against same defendant, in deter^ 
mining the amount involved on the 
question of jurisdiction to issue a 
wrlt of prohlbition to prevent trlal 
of the actions, the Jurlsdlctional 
amount is determined by that In each 
action, and not the aggregate amount 
sought In the four actions.—State v. 
Hum, 180 P. 400, 106 Wash. 362. 

10. Whether tax has been satlsfled 

by compromise and Judgment is not 
a question involving the legality of 
a within the meaning of the 

constltutional provislon limlting the 
i Jurisdiction of the supreme court— 
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statute.^^ The court also has power to issue writs 
of mandamus,review,!® prohibition,!^ habeas cor¬ 
pus, certiorari,!® and all other writs necessary 
and prpper to the complete exercise of its appel- 
pellate and revisory jurisdiction.i7 The court, of 
course, has inherent power to protect itself.i® 

§ 476. -- Superior Courts 

The superior courts of Washington have such ap¬ 
pellate Jurisdiction as Is provlded by law. 

The superior courts have such appellate jurisdic¬ 
tion in cases arising in inferior courts in their re- 
spective counties as may be prescribed by law.i® 


§ 477. West Virginia 

Decisions relating to the West Virginia supreme 
court of appeals and the Circuit courts are discusscd 
in the sections immediately following. 

§ 478. -Supreme Court of Appeals 

The supreme court of appeals of West Virginia has 
origfnal Jurisdiction In cases of habeas corpus, mandamus, 
and prohibitlon. It has appellate Jurisdiction In civll 
cases where the matter In controversy is grcater thasi 
one hundred dollars, and In such other cases as the con- 
stitution and valid statutes provide. 

The supreme court of appeals under the authori- 
ties has original jurisdiction^O in cases of habeas 


Sylvester v. Franklln County, 166 P. 
843, 90 Wash. 648. 

11 . Wash.—Shook v. Sexton, 79 P. 

1093. 37 Wash. 609. 

1 $ C.J. P 1123 note 31. 

Satent of JnzlsdictioiL 
Where an action is appealahle only 
because the valldlty of a statute is 
drawn in question, the jurisdiction 
of the court extends only so far as 
the validity of the statute.—Hender- 
son V. Parley, 277 P. 862, 152 Wash. 
327—15 C.J. p 1123 note 31 [kj. 
la. Wash.—State v. King County 
Super. Ct., 64 P. 778, 24 Wash. 605. 

15 C.J. P 1128 note 32. 
jtioButmnt in controversy 

(1) Jurisdictional amount is nec¬ 
essary for the supreme court to Is- 
sue mandamus in exercise of its ap¬ 
pellate jurisdiction in a law actioni 
for the recovery of money.—State v. • 
Superior Court of Clarke County, 177 
P. 679, 106 Wash. 167. 

(2) Other particulars of rule see 

16 C.J. p 1123 note 32 [a]. 

13. In, eivU aetlons Jxuisdiotloiua 
unonnt in excess of two hundred 
dollars is a prerequisite to the Issu- 
ance of the writ of review.—State v. 
Smith, 173 P. 428. 102 Wash. 574— 

15 C.J. p 1123 note 33 [a]. 

14. Wash.—State v. Taylor, 172 P. 
217, 101 Wash. 148. 

16 C.J. p 1123 note 34. 

Vrnanihoiixed judidal or qnasi-jn. 

diolal aots 

(1) Only unauthorized judiclal or 
quasl-judicial acts constitute irrounds 
for issuance of prohibitlon.—^People 
V. Hinkle, 227 P. 861, 130 Wash. 419 
—State ‘V. Taylor, 172 P. 217, 101 
Wash. 148. 

(2) The supreme court can Issue a 
wrlt of prohibitlon to restrain the 
exercise of unauthorized judicial or 
quasi-judiclal acts althougrh not is- 
sued in ald of its appellate or reviso¬ 
ry jurisdiction.—State v. Taylor, 172 
P. 217, 101 Wash. 148. 

^Vnxisdlotlonal axaonnt 

In civil aetlons for the recovery of 
money or persona! property, the ju¬ 


risdictional amount must be present 
for the writ to Issue.—State v. Hum, 
180 P. 400, 106 Wash. 362. 

15. Wash.—^In re Bafferty, 26 P. 
466, 1 Wash. 382. 

1«. Wash.—State ex rei, Meehan v. 
Superior Court for King* County, 74 
P.2d 1012, 193 Wash. 249. 

15 C.J. p 1124 note 36. 

ytizlsdlctlonal aanount of two hun¬ 
dred dollars in civil actions is re- 
quired.—State v. Smith, 173 P. 428, 
102 Wash. 674. 

17. Wash.—State v. Superior Court 
in and for Plerce County, 170 P. 
130. 99 Wash. 619, L.R.A.1918C 
921—State v. Superior Court of 
Spokane County, 47 P. 31, 16 W^ash. 
668 . 

15 C,J, p 1124 note 37. 

Applieatioas for writs rofruded In- 
tercluuiflrMbls 

The supreme court treats applica¬ 
tione for extraordinary writs Inter- 
changeahly so that If application isj 
made in terma for a particular writ; 
and it appears from the record that; 
relator is not entitled to the writ ap- 
plied for, but is entitled to another 
writ, the application will be treated 
as made for the proper writ.—State 
ex rei. Meehan v. Superior Court for 
King County, 74 P.2d 1012, 193 Wash. 
249. 

Squity powers ia aid of appellate jiu 
zlsdiotioiL 

Supreme court in aid of appellate 
Jurisdiction possesses all inherent 
power of courts of equity and, when 
a party is denied relief to which in 
equity and good consclencfe he is en¬ 
titled, it is its duty to find some 
method within its jurisdiction by 
which such relief may be grranted.— 
State V. Superior Court for Kins 
County, 163 P. 766, 95 Wash. 268. 
InjuLctlve r^ief 

(1) Power to enjoln i>erformance 
of act by public ofHcer does not per- 
tain to the duties of the supreme 
court whose jurisdiction is revisory 
and appellate.—State v. Darwln. 142 
P. 441, 81 Wash. 1. 
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(2) On original application to the 
supreme court, injunction will not be 
granted merely bccause the petitlon- 
er Is respondent in an action on ap- 
peal in the same court, since the 
supreme courfs jurisdiction to grant 
injunctive relief is limited to cases 
where the appeal would be rendered 
inelCectual by a continuance of the 
acts restralned, plaintifTs remedy be- 
ing to cnforce the writ of superse¬ 
deas, or, if the acts were not within 
it, an action in the court of original 
jurisdiction.—^Van Siclen v. Mulr, 87 
P. 498, 44 Wash. 361. 

Oziglma pokltlon. tmdeir daolaratozy 
jitOgment mot will be denied where it 
calls for further relief Involvlng an 
adjudicatlon of questions not raised 
by the appeal and which were be- 
yond the original Jurisdiction of the 
reviewing court.—Schocnwald v. Dia¬ 
mond K Packing Co., 73 P.2d 748, 192 
Wash. 409. 

le. Wash.—^In re Bruen, 172 P. 1152, 
102 Wash. 472, overruling In re 
Waugh, 72 P. 710, 32 Wash. 60. 

1% Wash.—Hotchkin w. Hussell, 89 
P. 183, 46 Wash. 7. 

16 C.J. p 1124 note 39. 

Strictly Jndicial questions only 
may be considered by a superior 
court in appeals from the board of 
county commissioners in highway 
cases.—Sweeney v. Board of Com'rs 
of San Juan County, 86 P. 200, 43 
Wash. 138—Selde v. Lincoln County, 
65 P. 192, 25 Wash. 198. 

20b W.Va.—State v. Houchins, 123 S. 

’ E. 186, 96 W.Va. 375. 

15 C.J. P 1124 notes 40, 41. 

Limited ozlglnal Jnxisdlction 
' (1) The original jurisdiction of the 
court is limited to the cases nam- 
ed in the constitution.—State v. 
Houchins. supra. 

(2) The court is not glven original 
jurisdiction to award injunctlons.— 
Deitz Colliery Co. v, Ott, 129 S,B. 
708, 99 W.Va. 663. 

<3) The court has no original Ju¬ 
risdiction on the petition of an em- 
ployer to review by certioTaii the 
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corpus,*^ and has such jurisdiction in mandamus ,22 
and prohibition.23 It is also, by statute, vested with 
orig-inal jurisdiction to review thc orders of the 
public Service commission.2< It has appellate juris¬ 
diction in civii cases,25 where the matter in contro- 
vcrsy, exclusive of costs, is of greater value or 
amount than one hundred dollars;^® in controver- 
sies conccniing, among other things, the tities or 
boundaries of land,^? or concerning the right of a 
Corporation or county to levy tolis or taxes in 
cases of mandamus^® or certiorari in cases in- 
volving the constitutionality of a Iaw;3i ^nd such 
other appellate jurisdiction as may be prescribed by 
Iaw-32 

§ 479. -Circuit Courts 

The Circuit courts in West Virginia have appellate 
Jurisdiction over inferior tribunals. 

The Circuit court has supervision and control 


over all proceedings before inferior tribunals by 
mandamus, prohibition, and certiorari,33 and appel¬ 
late jurisdiction in all cases, civii and criminal, 
where an appeal, writ of error, or other apj)ellate 
process may be allowed to the judgment or pro¬ 
ceedings of any inferior tribunal.34 It has also 
such other supervisory or appellate jurisdiction as 
is provided by law.®® 

§ 480. Wisconsin 

Decisions relating to Wisconsin appellate courts 
are discUssed in the sections immediately following, 

§ 481. - Supreme Court 

The constitutlon of the state of Wisconsin grants the 
supreme court appellate, superintendlng, and original Ju¬ 
risdiction. 

The jurisdiction of the supreme court is con- 


aetSon of the state compensation 
commlssioner In awarding compensa- 
tlon.—^Deit* Colllery Co. v. Ott, su¬ 
pra. 

Xisglslatiire but ealarfre somewhat 
the scope of the court*s original Ju¬ 
risdiction by bringing in matters not 
included within the scope of th** 
writs at common law.—United Fuel 
Gas Co. V. Public Service Commis- 
slcn, 80 S.R 93X. 78 W.Va. 571—15 C. 
J, p 1124 note 48 [bj. 

ZL. Ball 

(1) The supreme court of appeals 
has original Jurisdiction to award a 
writ of habeas corpus having for its 
sole purpose the obtaining of ball 
in a felony case, and to grant ball 
<m it.—Ex parte Hlll, 41 S.E. 803, 
51 W.Va. 686. 

<2) The Question waa ralsed hnt 
not decided, due to a divlded court, 
in an earlier case.—^Ez parte Bast- 
ham, 27 S.EL 896, 43 W.Va. 637. 

88, W.Va.—State v. Benwood & Mc- 
Mechen 'Water Ca, 120 S.R 918, 
94 W.Va. 724. 

15 CJ. p 1124 note 43. 

whieh xaay be appesTed 
The court will not exercise Its 
original Jurisdiction in mandamus to 
Gonsider matter whloh must come 
to it on appeal.—State v. Waugh, 116 
S.R 79, 93 W.Va. 28. 
a& W.Va,—^Midland Inv. Cori>ora- 
Uott T. Ballard, 183 S.R 816, 101 
W,Va. 591. 

15 aj. p 1124 note 44. 

88. W.Va,—City of Charleston v, 
Publio Service Commission, 99 S. 
R 63, 83 W.Va. 718. 

86. W.Va^—State v. Houchins, 128 S. 
R 186, 96 W.Va. 376. 

16 GLJ. p 1124 note 45. 
ftapwvimr Jvlsdlefeian 

Court has no .supervisory Jorisdlo» 


tion.—Deitz Colliery Co. v. Ott. 129 
S.R 708, 99 W.Va. 663. 

Courts inferior to eirenlt oourt 

(1) Court inferior to*circuit court 
may not certlfy auestions arising In 
cases pendlng before it to the su¬ 
preme court of appeals.—^Atkinson v. 
Empire Savings & Loan Co., 151 S.E. 
173, 108 W.Va. 426—Ashworth v. 
Hatcher, 128 S.R 93, 98 W.Va. 223 
—State v. 'Houchins, 123 S.R 185, 96 
W.Va. 375. 

(2) A statute provlding for review 
of the Judgments of such a court by 
the supreme court of appeals has 
been held to be unconstitutional.— 
Robinson v, Charleston Interurban R. 
Co., 92 S.R 441, 80 W.Va. 290. 

28. W.Va,—^Bowling v. City of Blue- 
field, 140 S.R 685, 104 W.Va. 589 
—^Roush V. Longdale Independent 
Tei. Co., 88 S.R 623, 78 W.Va. 136. 
15 C.J. p 1124 note 46. 

^87. Aotton In trespass q,uare clausum 
fregit for damages held not to con- 
cem the title or boundaries of land. 
—Greathouse v. Sapp, 26 W.Va. 87. 

28. W.Va.—^Bramwell Bank v. Mer- 
cer County Gt., 15 S.R 78, 36 W. 
Va. 341, 

15 C.J. p 1124 note 56. 

29. 8CaiLdam.ua refused as to matter 
on whlch the lower court had not 
acted.—State v. Waugh, 116 S.R 79, 
93 W.Va. 28. 

sa W.Va.—^Town of Davis v, Davls, 
21 S.R 906, 40 W.Va. 464. 

15 C.J. p 1124 note 60. 

31. W.Va.—^Baer v. Gore, 90 S.R 
530, 79 W.Va. 50. 

15 C.J. p 1124 nota 68. | 

38. W.VsL—State v. Houchins, 128^ 
SJBL 185, 96 W.Va. 186—Clark v. 
I>ower, 68 RR 869, 67 W-Va. 298. 
15 C.X p 1124 note 66.. j 
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OoUateral Issues that would con¬ 
fer jurisdiction, If litigated directly, 
do not confer jurisdiction where the 
jurisdictional amount is lacklng.— 
Clark v. Dower, 68 S.E. 369, 67 W. 
Va. 298. 

SulELclenoy of bili for inJunctloB, 
no plea putting that questien in is- 
sue having been flled or disposed 
of, cannot, under Code 1916 c 135 § 1, 
be certified to supreme court of ap¬ 
peals by Judge of Circuit court bas- 
ed alone on his vacation order award- 
Ing temporary Injunction.—City of 
Wheeling v. Chesapeake & Potomac 
Telephone Co. of West Virginia, 94 
S.E. 611, 81 W.Va. 438. 

33. W.Va.—Chesapeake & O. Ry. Co. 

V. McDonald, 63 S.R 968, 66 W.Va 
201—^Michaelson v. Cautley, 32 S.R 
170, 45 W.Va. 533. 

34. W.Va—^Robinson v. Charleston 
Interurban R. Co., 92 S.R 441, 86 

W. Va 290, 

15 CJ. p 1124 note 73. 

Bzolusiv» JuzisdlotioB. 

(1) A statute undertaking to con¬ 
fer Jurisdiction on the supreme court 
of appeals directly from Judgments 
of courts inferior to the Circuit court 
Is unconstitutional, as depriving Cir¬ 
cuit courts of appellate Jurisdiction 
vested in them.—^Roblnson v. Charles¬ 
ton Interurban R. Co., supra 

(2) On the other hand, a statute 
giving to an intermediate court Ju¬ 
risdiction concurrently wlth the Cir¬ 
cuit court, and under the same regu- 
latlons provided in the general law 
for such appeals, has been held to be 
valid.—^Rosin Coal Land Co. v. Mar¬ 
tia 94 S.E. 358, 81 W.Va 33. 

35. W.Va—State v. Houchlnsi 123 & 
R 185, 96 W.Va 376. 

15. aj. p 1125 note 76. 
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tained in three independent grants by the constitu- j 
tion, each compact and congruous in itself, namely j 
appellate, superintending, and original jurisdic- j 
tion.3® Mere advisory opinions will not be ren- 
dered in the absence of a constitutional provision 
so requiring, even though such opinion be requested 
by coordinate branches of the government.37 The 
court also has inherent jurisdiction in matters per- ^ 
taining to its own work and calendar,®® and its of- 
ficers, including attorneys at law.®® 

Appellate jurisdiction, Except as otherwise pro- 
vided in the constitution, the supreme court has ap¬ 
pellate jurisdiction only ^0 

Superintending jurisdiction. The court has gen- 


eral superintending control over all inferior courts 
in both criminal and civil cases.^^ All common-law 
writs necessary to superintending control over in¬ 
ferior courts may be issued,^- including manda¬ 
mus,^® prohibition,^^ certiorari,^® and proceden¬ 
do.**® The court will exercise its supervisory juris- 
dition to prevent irrcparable mischief,^^ extraordi- 
nary hardship,*^ and great burdens in expense,^® 
or where the fundamental rights of a party are ig- 
nored,®® an inferior court acts beyond its jurisdic¬ 
tion,or other adequate remedy is lacking.®® The 
power of superintending control, howevcr, %vill be 
exercised only at the behest of a party,®® unless in 
aid of the court’s appellate®^ or original®® juris¬ 
diction. The supreme court will not exercise its 


20 ^ Y/iB .—State v. Frear, 134 KW. 
673, 148 WIs. 456—State v. John¬ 
son, 79 N.W. 1081, 103 WIs. 691— 
Attorney General v. Blossom, 1 
. Wis. 317. 

37 . Wis.—State ex rei. La Follette 
v. Dammann, 264 N.W. 627, 220 
Wis. 17, 103 A.L.B. 1089. 

38. IiLdepeindexLt of its cupexintexid- 
ing control over Inferior courts, the 
supreme court has inherent power to 
reaulre any Inferior Judicial offleer 
to perform with reasonable dillgence 
the work that is essential to enahle 
the supreme court to do Its work, 
and to remove all obstacles to the 
speedy determination of causes pend- 
Ing before it, including procurinff a 
reaaonably speedy fumlshing of the 
transcript of testlmony of Uie case. 
—In re Snyder, 198 N.W. 616, 184 
Wis.* 10. 

39. Wis.—State V, Cannon, 221 N.W. 
603, 196 Wis. 534. 

43 . Wis.—^Bmployers Mut. Liablllty 
Ins. Co. V. Industria! Commission, 
284 N.W. 40—^Klein v. Valerius, 57 
N.W. 1112, 87 Wis. 64. 22 L.R.A. 
609. 

16 aj. p 1125 note 77. 

Statutoxy ffraot of ozigSnal jnrls- 
diotion. to the supreme court, in 
cases wherein under the constitution 
it has appellate jurisdiction only, is 
null and vold.—^Klein v. Valerius, su¬ 
pra. 

41 . wi; 3 .—In re Phelan. 274 N.W. 
411, 225 Wis. 314, 112 A.L..R. 1346 
—^In re Relocation of Federal-Ald 
Project U. S. Trunk Hi^rhways Nos. 
12 and 18, 244 N.W. 684, 209 Wis. 
181—State V. Grlmm, 243 N.W. 
,, 763, 208 Wis. 763—State v. Zim- 
„ merman, 231 N.W. 690, 202 Wis. 69 
- 7 -State ex reL Federal Mut. Auto¬ 
mobile Ins. Co. V. Kellog^r,. 208 N. 
W. 246, 189 Wis. 638—Libby v. 
Central Wiscoifsln Trust Co., 197 
KW. 206, 182 W'ls. 699—State v, 
'■Helms, 118 hf.W. 168, 136 Wis. 432. 
18 CJ. p 1125 note 82- 


42. Wis.—State v. Johnson, 79 N.W. 
1081, 103 Wis. 691, 61 L.R.A. 33. 

16 C.J. p 1126 note 88 [b]. 

43. Wis.—State v. Williams, 116 N. 
W. 225, 136 Wis. 1—State v. John¬ 
son, 79 N.W. 1081, 103 Wis. 591. 

Chaxi^e of vexme may be compelled 
by issuance of the writ of mandamus 
from the supreme court actlngr in its 
supervisory capacity.—State ex rei. 
Kuhn V. Luchsinger, Wis., 286 N.W. 
72—State V. Mahoney, 236 N.W. 926, 
204 Wis. 440—State ex rei. Federal 
M. A. Ins. Co. V. Kellogg, 208 N.W. 
246, 189 Wis. 638. 

Ckmstraotion of mandate of su¬ 
preme court by trial court. on re- 
versal and remanding of a case, may 
be reviewed by the supreme court in j 
the exercise of its supervisory pow¬ 
er,—State ex rei. Reynolds v. Brei- 
dcnbach, 237 N.W. 81, 206 Wis. 483. 

Trial court aiay he compelled to 
proceed hy mandamus on refusal to 
do so after an erroneous decision on 
a prellminary question, despite the 
rule that the court^s supervisory 
power cannot be used to serve the 
purpose of a writ of error.—State v. 
Helma, 118 N.W. 168, 136 Wis. 432. 

Sofuaal to j^unrue only course open. 
to court on facts presented Is failure 
to perform duty within Its Jurisdic- 
tioh, and may be corrected by man¬ 
damus in exercise of supreme courfs 
superintending i>ower over inferior 
courts.—State v. Circuit Court of St. 
Croix County, 203 N.W. 923, 187 Wis. 
1 , 48 A.L.R. 894. 

44. Wis.—Petitfon of Hell, 284 N.W. 
42, 230 Wis, 428—In re Phelan. 274 
N.W. 411, 225 Wis, 314, 112 A.Li.R. 
1345—State v. Johnson, 79 N.W. 
1081. 103 Wis. 691. 

Where lowar court e xceedr Its Juxls. 
dictioni 

Wis.—State v. Zlmmenoan. 231 N.W. 
690. 202 Wis. 69. 
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Siinilaar actiosL peeadlng in federal 
court 

Wis.—In re Phelan. 274 N.W. 411, 326 
Wis. 314, 112 A.L.R. 1345. 

45. Wis.—State v. Johnson, 79 N. 
W. 1081, 103 Wis. 591. 

46. Wis.—State v. Williams, 116 N. 
W. 225, 136 Wis. 1—State v. John¬ 
son, supra. 

47. Wis.—In re Phelan, 374 N.W. 
411, 225 Wis. 314, 112 A.L.R. 1346. 

48 ; Wis.—Petitlon of Hell, 284 N.W. 
42, 230 Wis. 428—State ex rei. C. 
W, Flscher Purnlture Co. v. Det- 
ling, 279 N.W. 616, 228 Wis. 68— 
In re Phelan, 274 N.W. 411, 225 
WJs. 314, 112 A.L.R. 1345. 

Test of hardship to warrant ex¬ 
ercise of supervisory control, de- 
pends on the facts of each case, and 
the hardship must be so great that 
the remedy by appeal or error is 
vholly Inadequate.—State Y. Grimm, 
243 NW. 763, 208 Wis. 366. 

49. Wis,—Petition of Hell, 284 N.W. 
42, 230 Wis. 428—^In re Phelan, 274 
N.W. 411, 226 Wis. 314, 112 A.L.R. 
1345. 

50. Wis.—In re Phelan, 274 N.W. 
411, 225 Wis. 314, 112 A.L.R. 1345. 

51. Wis.—State v. Zimmerman, 231 
N.W. 590, 202 Wis. 69. 

16 C.J. p 1125 note 82 [b]. 

B2. Wis.—^In re Phelan, 274 N.W. 
411, 226 Wis. 314, 112 A.LJI. 1346— 
State v. Grimm, 243 N.W. 763, 208 
Wis. 366-^tate v. Shaughnessy, 
232 N.W. 861, 202 Wis. 537. 

16 C.J. p 1125 note 82 lej, £h], [13- 
If dreuit court offears adequate 
rfunedy» the supreme court will not 
exercise its supervisory jurisdiction. 
• —State V. Pollard, 87 N.W. 1107, 112 
Wis. 232. 

53; Wis.—^Petition of Hell, 284 N.W, 
42, 230 Wis, 428. 

54. Wis.—^Petitlon of HeiI, supra. 

55. Wis.—Petition of Heil, supra. 
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supcrintending powcr to control the discrction of 
another court,S6 nor to pcrform the office of an 
appcal.®"^ 

Original jurisdiction, The supreme court is vest- 
cd by the constitution with original jurisdiction to 
issue writs of habeas corpus,®* mandamus,®* injunc- 
tion,*® quo warranto,®^ certiorari,®* and other 
original and remedial writs,®* and with power to 
hcar and determine the same.®® The supreme court 
has power to exclude inferior courts from any in- 
terference with the exercise of its original jurisdic¬ 
tion in a proper case,®® The original jurisdiction 
of the supreme court should be invoked by a peti- 
tion for leave.®® 

With respect to the exercise of original jurisdic¬ 
tion, such jurisdiction will be exercised in matters 
publici juris,®*^ affecting the sovereignty of the 


state, its franchises or prerogatives, or the libertics 
of the people.®* It seems that this jurisdiction will 
be exercised in cases merely publici juris, and in- 
volving none of the elements of prerogative or sov¬ 
ereignty;®* but in cases not involving the sov¬ 
ereignty of the state, a very strong showing of ex- 
igency must be made before the court will assume 
original jurisdiction.^® The circumstances may al¬ 
so warrant assumption of jurisdiction where the 
case is publici juris, even though local in scope, if 
there is no other adequate remedy,*^! but the court 
will not take original jurisdiction in cases involv¬ 
ing only local or private interests where there is an 
adequate remedy in the lower courts.^* Mere ex- 
pedition of causes, convenience of parties to ac- 
tions, and prevention of a multiplicity of suits are 
matters which do not form a basis for the exercise 
of original jurisdiction.^* Ordinarily, the supreme 


56. Wis.—In re Phelan, 274 N.W. 
4H, 226 Wis. 314, 112 A.L,.R. 1345— 
State V. Grimm, 243 N.W. 763, 208 
Wis. 366. 

57. Wis.—State v. Grimm, supra, 

58. Wis.—^In re Pierce, 44 Wia 411. 
15 C.J. p 1125 note 83. 

69. Wis.—State v, City of Appleton, 
222 N.W. 244. 1S7 Wis. 442. 

15 C.J. p 1125 note 84. 

Certiltcatloo. of oom to Inf eoior eoiurt 
On refusal to take Jurisdiction in 
mandamus, supreme court may. un¬ 
der the statute, certify the case to 
the proper Circuit court.—State v. 
Board of Sup*rs of La Grosse Coun- 
ty, 161 N.W. 356, 166 Wis. 164. 

«a Wis,—State v. Smith, 200 N.W. 
66. 184 Wis. 455—State v. Bancroft, 
134 N.W. 330, 148 Wis. 124, 38 L.R. 
A.,N.S., 626—^Atty.-Gen. v. Chicago, 
etc., R. Co„ 35 Wis. 425. 

15 C.J. p 1125 note 85. 

61. Wis.—State v. Pierce. 20S N.W. 

693, 191 Wis. 1. 

15 C.J. p 1126 note 86. 

Whfithflir Ueotanaat goivemor 
ofioe lawfoUy is a proper occasion 
for invoking the original Jurisdic¬ 
tion of the supreme court in quo 
warranto proceedings.—State ex reL 
Martin v. Bkern, 280 N.W. 393, 228 
Wis. 646. 

60. Wia—^In re Booth, 3 Wis. 1. 

15 C.J. p 1126 note 87. 

63. Wia—^Attomey General v. Rail- 
road Companies, 36 Wis. 425. 

16 aj. p 1126 note 88. 

6A Wis.—Attomey General v. Rall- 
road Companies, supra. 

15 C.J. p 1126 note 89. 

65. Wis.—Petit Ion of Heil, 284 N.W. 
42, 230 Wia 428. 

66 . Wia—^Zn re Bxercise of Original 
Jurisdiction of Supreme Court, 229 
N.W. 643, 201 Wia 123. 


PetltlosL khoold Bta±e nature of ac- 
tion and why it involves public right, 
with reasons for granting stay if 
stay is sought.—^In re Exercise of 
Original Jurisdiction of Supreme 
Court, supra. 

Oopy of petitloa should be served 
on the opposite party together with 
notice of hearing on regular motion 
day.—In re Exercise of Original Ju¬ 
risdiction of Supreme Court, supra. 

Order to shov coose will not be 
granted on merits; and will be grant- 
ed, only in cases of great urgency, 
for the purpose of shortening the 
time for appllcation.—^In re Exercise 
or Original Jurisdiction of Supreme 
Court, supra. 

67. Wia—State ex rei, Reynolds v. 
City of Appleton, 222 N.W. 244, 197 
Wis. 442—State v. Zimmerman, 210 
N.W. 381, 191 Wia 10—State v. 
Brechler, 202 N.W. 144, 186 Wls. 
699—State v. Smith, 200 N.W. 66, 
184 Wis. 455. 

15 CJ. p 1126 note 90. 

63. Wia—^In re State ex reL Atty. 
Gen., 264 N.W. 633, 220 Wis. 26— 
In re Zabel, 261 N.W. 669, 219 
Wis. 49—State v. Davidson, 38 N. 
W. 696, 114 Wia 563. 90 N.W. 1067, 
68 L.R.A. 739. 

15 aj. p 1126 note 91. 

Original Jnzisdiction held prox^Mrly 
faLvoked 

Wis.—State ex rei. Martin v, Ekem, 
280 N.W. 393. 228 Wis. 646. 

69. Wia—Petition of Heil, 284 N.W. 
42, 230 Wia 428. 

Cases wBRfULting’ «rexolse of oxig. 
inal Jurisdiotioa 

Wia—^Petition of Heil, supra—State 
V. Smith, 200 N.W. 66, 184 Wia 
466—State v. Prear. 134 N.W. 678, 
136 N.W. 164. 148 Wis. 466, L..R.A. 
1916B 609, 669, Ann.Cas.1913 A 1147. 
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70. Wls.—^Petition of Heil, 284 N.W. 
42, 230 Wis. 428—In re Zabel, 261 
N.W. 669, 219 Wis. 49. 

Greatest reliietaace 

The supreme court will, with the 
greatest reluctance, grant leave for 
the exercise of its original Jurisdic¬ 
tion in cases merely publici Juris.— 
In re Exercise of Original Jurisdic¬ 
tion of Supreme Court. 229 N.W. 643, 
201 Wia 123. 

inudloatioii. of soy6reigB.ty 
Original Jurisdiction to entertain 
actlon for purpose of vindicating 
state’s sovereignty is not In supreme 
court to exclusion of other trlbunala 
—Petition of Heil, 284 N.W. 42, 230 
Wis. 428. 

Basis of determlnation 

Whether supreme court will exer¬ 
cise exclusive original Jurisdiction of 
actlon, pending in Circuit court hav- 
ing concurrent Jurisdiction thereof, 
must be determined from nature of 
Issues involved, rather than mere 
consideration of convenience or ex- 
pedienoy, in doubtful cases.—^Petition 
of Heil, supra. 

71- Wis.—State v, Brechler, 20*2 N- 
W. 144, 186 Wis. 599—State v. Cir¬ 
cuit Court for Marathon County, 
190 N.W. 663, 178 Wis. 468—State- 

V. Ertckson, 174 N.W. 919, 170 Wia 
205. 

16 C.J. p 1126 note 92. 

72. Wis.—Petition of Heil, 284 N.W. 
42, 230 Wia 428—In re Zabel. 261 
N.W. 669, 219 Wia 49—State v. 
Board of Sup*rs of La Crosse Coun¬ 
ty. 161 N.W. 866, 166 Wia 164, 

15 CJ. p 1126 note 84 [d]. 

73- Wis.—State ex rei. Attomey 
General v. John F. Jelke Co., 284. 
N.W. 494—Petition'Of Heil, 284 N- 

W. 42, 230 Wia 428. 
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court will not exercise its original jurisdiction 
whcre questions of fact are involved.74 

The legislature, by virtue of the constitutional 
provision that *'the legislature shall direct by law 
in what manner and in what courts suits may be 
brought against the state,” may vest the supreme 
court with original jurisdiction of suits brought 
against the stateJ® The supreme court may also 
have original jurisdiction of an action under the 
Declaratory Judgment Act, since such statute does 
not enlarge the court's jurisdiction, but merely au- 
thorizes the court to take jurisdiction at an earlier 
point than it ordinarily would.76 

§ 482. - Other Courts 

Partfcular Inferior Wlsconsin courta have such ap- 
pallate Jurisdiction as Is granted them by the constltu- 
tlon and statutes. 

The Circuit courts have appellate jurisdiction 
from inferior courts and tribunals,^? and a super- 
visory control over the same,'^^ and power to issue 
writs necessary to enforce a general control over 
inferior courts.'^® 

Municipal courts have jurisdiction in appeals 
from inferior courts as provided by statute.*® 


§ 483. Wyoming 

Decisions rclating to the Wyoming supreme ’ and 
district courts are discussed in the sections immedi- 
ately following. 

§ 484. -Supreme Court 

The supreme court of Wyoming has general appellate 
Jurisdiction; general superintendlng control over all In¬ 
ferior courts; and original Jurisdiction In quo warranto 
and mandamus as to all state offleers, and in habeas 
corpus. 

The supreme court has general appellate jurisdic- 
tiori coextensive with the state,and general su- 
perintending control over all inferior courts under 
such rules as may be prescribed by law.*® It may 
also issue writs of mandamus,** review, prohibi- 
tion,*^ habeas corpus, certiorari,*® and other writs 
necessary and proper to the complete exercise of its 
appellate and revisory jurisdiction.*® The court 
has only such original jurisdiction as is conferred 
by the constitution,**^ namely, in quo warranto** 
and mandamus,** as to all state oflicers,*® and in 
habeas corpus,and will issue such writs only 
when necessary and proper.*® 


74 , Wis.—state ex rei. Attomey 
General v. John P. Jelke Co., 284 
N.W. 494—In re State ex rei. Atty. 
Gen., 264 N.W. 633. 220 Wis. 25 
—^In re Exercise of Original Juris¬ 
diction of Supreme Court, 229 N.W. 
643, 201 Wis. 123. 

75 . Wis.—^Wadhams Oil Co. v. State, 
245 N.W. 646, 210 Wis. 448, re- 
hearing denied 246 N.W. 687, 210 
Wis. 448—^Northwestern Mut. L. 
Ins. Co. V. State, 156 N.W. 609, 158 
N.W. 328, 163 Wis. 484. 

78 . Wis.—^In re State ex rei. Atty. 

Gen., 264 N.W. 633, 220 Wis. 25. 
Tmkumb of fact 

Supreme court may decline to ex¬ 
ercise jurisdiction in an action seek- 
Ing a declaratory Judgment, where 
Issues of fact are Involved which 
could be appropiiately tried in the 
Circuit and other trial courts.—State 
ex rei. Attomey General v. John P. 
Jelke Co., Wis., 284 N.W. 494. 

77, Wis.—In re Zabel, 261 N.W. 669, 
219 Wis. 49. 

15 C.J. p 1126 note 93. 

Hils jnxlsdiotloxi may be 
away from the Circuit courts by stat¬ 
ute.—State V. Superior Court of Dane 
County, 175 N.W. 927, 170 Wis. 385. 

Ordex of commissloiier of Ixumx- 
•ace refusing to renew licenses of 
Insurance 'companies may be review- 
«d in the Circuit court, but not ex- 
dusively thereln.—State v. Smith, 
200 N.W. 66, 184 Wis. 455. 

^ Wis.—State v. Superior Court of 


Dane County. 175 N.W. 927, 170 
Wis. 385. 

15 C.J. p 1126 note 94. 

Thls j^wer may he exexoiaad to 
keep inferior courts within their ju¬ 
risdiction.—^In re Farm Drainage 
Dist. No, 1, Waupaca County, Wis., 
287 N.W. 806. 

79. Wis.—State v. Follard, 87 N.W. 
1107, 112 Wis. 232. 

15 C.J. p 1126 note 95. 

80. Wis.—^Plano Mfg. Co, v. Rasey, 
34 N.W. 85. 69 Wis. 246. 

15 C.J. p 1126 note 98. 

81. Wyo,—State ex rei. Mau v. 
Ausherman, 72 P. 200, 73 P. 548, 
11 Wyo. 410. 

15 C.J. p 1126 note 97. 

82. Wyo.—State v, True, 184 P. 229, 
26 Wyo. 314—State ex rei. Mau v. 
Ausherman, 72 P. 200, 73 P. 648, 11 
Wyo. 410, 

15 C.J. p 1127 notes 2-4. 

Ooixrse of UtigatloiL 
Plenary power is vested in the su¬ 
preme court to control the course of 
Utigation in the trial courts.—State 
V. District Court of Ninth Judicial 
Dist., 263 P. 700, 37 Wyo. 616. 

83. Wyo.—State v. Clay, 31 P. 409, 3 
Wyo. 393. 

84. Wyo.—State ex reL Mau v. 
Ausherman, 72 P. 200, 78 P. 648, 
11 Wyo. 410. 

15 C.J. p 1127 note 11. 

Sta;t6 englnaor luUA not ^ffafeclor 
oouzt^ within the constitution, and 
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consequently the supreme court in 
the exercise of its superintendlng or 
revisory power lacks original juris¬ 
diction to issue a writ of prohibition 
against hlm.—State v. True, 184 P. 
229, 26 Wyo. 314. 

85. Wyo.—State v. Dahlem, 263 P. 
708, 37 Wyo. 498. 

15 C.J. p 1127 note 13. 

86. Wyo.—State v. True, 184 P. 229, 
26 Wyo. 314. 

15 C.J. p 1127 notes 10-14. 

87. Wyo.—State v. True, 184 P. 229, 
26 Wyo. 314. 

88. Where facte are dispnted and 

the district court has jurisdiction 
which will alford satisfactory relief, 
the supreme court will not exercise 
its original jurisdiction in quo war¬ 
ranto for contest at electlon of dis¬ 
trict judge on ground that, if action 
were brought In» district court, con- 
testant would be at mercy of his 
opponent, since opponent is disquali- 
fied and could be required to call in 
another judge.—State ex rei. Walton 
V. Chrlstmas, 44 P.2d 905, 48 Wyo. 
239. 

89. Wyo.—State v. Clay, 81 P. 409, 3 
Wyo. 393. 

90. Wyo.—State ex rei. Walton v. 
Christmas, 44 P.2d 906, 48 Wjo. 
239. 

91. Wyo.—Miskimims v;, Shaver, 68 
P. 411. 8 Wyo. 392. 

92. Wyo.—State ex reL Walton v. 
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§ 485. —— District Courts 

The district courts of Wyoming 'have such appellate 
Jurfsdiction as is vested In them by law, 

The district courts of Wyoming have such appel¬ 


late jurisdiction in cases arising in inferior courts 
and tribunais in their respective counties as may be 
prescribed by law.®^ 


X. OONCUEEENT AND CONTUOTINa JUEISDIOTION 


A. Oourtg of Same State 


1. Matters op Jubisdiction 


§ 486. Exclusivc or Concurrent Jurisdiction 

The Jurisdiction of a particular court may be either 
concurrent or exclusivef and where exciusive can be 
exercised by no other court. 

The jurisdiction of a particular court may, in ac- 
cordancc with the constitutional or statutory pro- 
visions by which it is established, be either exciu¬ 
sive or concurrent,®^ the terms having already been 
defined and distinguished in § 18 of this treatise. 
Where exciusive jurisdiction is either expressly or 
by necessary implication conferred upon a court, 
no other court may exercise such jurisdiction®^ un- 
less the case is brought within some exception to 
the grant.®® Constitutional provisions defining the 
jurisdiction of particular courts should be harmon- 
ized, if possible, so that each court, whether trial or 
appellate, may exercise the power conferred upon 
it without conflict with the authority confided to 
other tribunais.®^ 


§ 487. - Grant of Exciusive Jurisdiction 

A grant of exciusive jurisdiction may be either ex- 
press or by ciear implication. 

Where jurisdiction over particular subject mat¬ 
ters is conferred in express terms upon one court 
and not upon another, it has been held that it is 
the intention that the jurisdiction conferred shall 
be exciusive,®® although it has also been held to the 
contrary that the use of the term “jurisdiction” 
alone, without qualifying terms, does not necessarily 
predude the possession of concurrent jurisdiction 
by other courts.®® For example, where a new right 
or cause of action is created by a statute providing 
the particular tribunal which shall take cognizance 
thereof, no other court has jurisdiction but, 
where a remedy cntirely new is conferred upon 
courts of record generally, all courts of record may 
take the power although if merely an additional 
ground for invoking an existing remedy is added 


Chrlstmas, U P.2d 905, 48 Wyo. 
289. 

S3. Wyo,—City of Sheridan v. Cadle, 
167 P. 892, 24 Wyo. 293—Pointer 
▼. Jonea, 85 P. 1050, 15 Wyo. 1— 
Clendennins v. Golse, 55 P. 447, 8 
Wy<k 91. 

BoAxd of Ijuid ooBunlMdonsrs 
Wyo.—^Buckum v. Johnson, 127 P. 
904, 21 Wyo. 26. 

9 «. Fla.—State v. Sullivan, 116 So. 
855, 96 Fla. 191. 

96. Ark.—Jaclcson v. Elder, 63 S.W. 

2d 991, 187 Ark. 1094. 

CaL—^Norton v. Baranov, 50 P.2d 67, 
4 Cal.2d 443. 

Fla.—^Hodges v. lAmar, 161 So. 81, 
119 Fla. 566. 

ni.r-PeopIe V. Wallace, 163 N.EL 820, 
382 IU. 427, reversing 247 IlLApp. 
571—^Whlte V, City of Ottawa, 230 
Itl.App. 493, affirmed 149 N.B. 521, 
318 111. 463. 

NVJ.—Patrick Connelly, Inc., v. Hugh 
IContague & Son Co., 4 A.2d 779, 17 
N.J.MISC. 36. 

N.M.—^Durham v. Rasco, 227 P. 699, 
30 N.U. 16, 34 A.LlH. 838. 
ir.T. —^Haan v. Haan, 831 K.T.S. 58, 
133 l£tsc. 197. 


Ohio.—^Fnlton v. Kabaker, 197 N.E. 

131, 49 Ohio App. 213. 

Okl.—Stock V. Sentinel Rural & Long 
Distance Telephone Co., 87 P.2d 
666, 184 Okl. 380—Crossley v. Cox, 
64 P.2d 663. 179 Okl. 52—Abrams 
V. Neal, 61 P.2d 1103, 178 OkL 158 
— ^Esch V. Callaway, 251 P. 1028, 
123 Okl. 38. 

Pa.—Commonwealth v. Superintend¬ 
ent of House of Correction, 64 Pa. 
Super. 613. 

Tenn.—^International Baking Co. v. 

Polk, 295 S.W. 472, 166 Tenn. 461. 
Tex.—State Highway Commission of 
Texas v. Tengg, CivA.pp., 67 S.W. 
2d 929—^Jackson v. Lancaster, Civ. 
App., 199 S.W. 1179. 

Wis.—In re Adams' Bstate, 272, N.W. 
19, 224 Wis. 237, 109 A.L..R. 1364— 
Thome v, Webster, 218 N.W. 646, 
193 Wis. 97. 

15 C.J. p 1130 note 9. 

Goxreotioxi of mistaks iu oonnty set- 
tlsmeat 

Where exciusive original Jurisdic¬ 
tion to correct alleged mistakes in 
settlements with collector of taxes 
for county rested with the county 
court, the chancery court lacked Ju¬ 
risdiction to entertaitt a biU faiUng 
to allege fraud but alleging merely, 
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[mistake.—Jackson v. Blder, $3 S.W. 
2d 991, 187 Ark. 1094. 

90. IlL—^People v. Wallace, 163 N.E. 
820, 332 111. 427, reversing 247 IIL 
App. 671. 

Tex.—^Lawrie v. Miller, Coin.App., 46 
S.W.2d 172, reversing Miller v. 
Lawrie, Clv.App., 26 S.W.2d 984. ' 

Wis.—^Becker v. Chester, 91 N.W. 87, 
660, 115 Wis. 90. 

16 aJ. p 1130 note 9. 

97- Tex.—Morrow v. Corbln, 62 S. 
W.2d 641, 122 Tex. 653. 

98. lowa.—^Macklot v. Davenport, 17 
lowa 379. 

La.—^Knox v. Gurnett, 28 LaAnn. 
601. 

16 C.J. p 1130 note 8. 

98. Cal.—^Hopklns v. Anderson, 21 P. 

2d 560, 218 Cal. 62. 

Fla—State v. Sullivan, 116 So. 266, 
95 Fla 191. 

1. Ind.—Great Western Life Assnr. 
Co. V. State, 102 N.E. 849, 181 Ind. 
28, rehearing denied 103 N.E. 843, 
181 Ind. 28—Aldrlch v. Hawkins, 6 
Blackf. 125. 

Neb.—^Armstrong v. Mayer, 88 N.W. 
401, 60 Neb. 423. 

1 C.J. p 990 note 83—16 C.J. p 981 
note 91 [dj, p 1180 note 10. 
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it is applicable only to courts exercising the juris- 
diction to which the addition is made.- Where 
original and exclusive jurisdiction is conferred up- 
on one court, another court which formerly pos- 
sessed such jurisdiction is deprived thereof.3 The 
effect of a constitutional grant of exclusive juris¬ 
diction as a restriction upon the legislative power 
as to courts has been discussed in § 124 supra. 

§ 488. — Grant of Concurrent Jurisdiction 

As to matters as to which courts have concurrent 
Jurisdiction, they are of equal dignity, and the con- 
ferring of concurrent jurisdiction upon a court does not 
of Itself deprive other courts of similar jurisdiction there- 
tofore possessed by them. 

There is nothing in the inherent nature of juris¬ 
diction which precludes two or more courts from 
having concurrent jurisdiction of the same subject 
matter, and, subject to constitutional restrictions 
considered supra § 122, when constitution or statute 
vests jurisdiction in any tribunal without use of 
the quali fying term “exclusive'' or its equivalent, 
the legislature may in its discretion vest the like 
jurisdiction in another court or tribunal.^ Courts 
of concurrent jurisdiction are courts of equal dig- 
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nity as to the matters concurrcntly cognizable,® nei- 
ther having supervisory power over process from 
the other,® and, as shown infra § 492, the onc first 
cxercising such jurisdiction acquires control to the 
exdusion of the other. 

A court is not ousted of the jurisdiction which it 
possesses over a subject by a subsequent legislative 
cnactment conferring jurisdiction over the same 
subject on another court'^ or other tribunal,® un- 
less such an intention is plainly manifested either 
by the words of the statute or by a necessary impli- 
cation therefrom;® and, unless expressly limited in 
the grant of coordinate jurisdiction to a new tribu¬ 
nal, the powers of the tribunal to which the new au- 
thorit 3 ' is granted are to be dccmed coextensive 
with those of the court formerly possessing exclu¬ 
sive power.^® 

The giving of jurisdiction to a lower court con¬ 
current with that of an appellate court does mean 
that such jurisdiction shall be exclusive and final.^i 

Contractual provisions purporting to deprive a 
court of its constitutional or statutory concurrent 
jurisdiction are invalid.1® 
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9, N.T.—^People v. New York Ex¬ 
cise Bd., 8 N.Y.St. 253. 

3. Ind.—^Pisher v. Prewltt, 7 Ind. 
519. 

.Moiiioipal and snpexlar conrts 

Statute granting: jurisdiction of 
certain actions to municipal court 
il>ao facto deprived superior court 
thereof.—Glass v. Bank of America 
Nat Trust & Savingrs Ass'n, 62 P.2d 
764, 17 Cal.App.2d 646. 

4 . Fla.—State v. Sullivan, 11$ So. 
255, 266, 95 Fla. 191. 

OonstitiLtloiutl and otksr courts 
As long: as jurisdiction of courts 
named in constitution is not exclu¬ 
sive, legislature may vest such courts 
or commisslons as it establishes with 
jurisdiction original or concurrent 
with Jurisdiction of courts recognized 
in constitution.—State v. Sullivan, 
supra. 

"Xufezlor oouxts” as tezm is used In 
constitution 

"The term ‘inferior courts*, em- 
ployed* in aection 11 of article 5 of 
the Constitution [deflning the Circuit 
courts* exclusive jurisdiction] has 
reference to those courts provided 
for in the Constitution at the time 
of its adoption, but the term may 
now embrace not only those orlglnal- 
ly provided for, but ali those which 
xnay be established pursuant to sec- 
tlon 1 of article 6 as amended In 
1914.”—State v. Sullivan, supra. 

d Pia.—^Ex parte Sirmans, 116 So. 
282, 94 Fla. 832. 


CozpozaticxiL courts and hustings 
oonrts are courts of coordinate dig- 
nity with Circuit courts.—^Wood- 
house V. Burke & Herbert Bank & 
Trust Co., 185 S.E. 876, 166 Va. 706 
—Watson V. Blackstone, 38 S.B. 939, 
98 Va. 618. 

Common pleas and ozp]ian’s courts 
are of like grade and rank, each be- 
Ing distinet and separate with re- 
spect to its jurisdiction, and neither 
can confer jurisdiction on the other 
sua sponte, but only by legislative 
warrant.—^In re Hohein*s Estate, 108 
I A. 173, 266 Pa. 14. 

! & Ind.—Shideler v. Vrljlch, 145 N.R 
881, 195 Ind. 563. 

Lds to compSIUag oomplianoe with 
statutozy duty 

The power exists to compei a ju¬ 
dicia! tribunal's compllance with a 
statutory duty, but such power is 
never conferred upon a tribunal of 
equal rank and grade with that com- 
plained agrainst as belng in default.— 
In re Hohein*s Estate, 108 A. 173, 265 
Pa. 14. 

7. Cal.—^People v. Benault, 253 P. 
151, 154, 81 Cal.App. 1, quoting 
Coxpus Jusls. 

111.—Spencer v. Means, 231 IIl.App. 
351. 

Pa.—Schwartz v. Schwartz, 176 A. 
386, 316 Pa. 318, citing Corpus Jn^ 
xlB—^In re Breyer’s Estate, 19 Pa. 
Blst. & Co. 256. 

16 aj. p 1131 note 22. 

a Xndustzlal board 
Giving additional jurisdiction to 
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Other tribunals, such as industrlal 
board, does not take gencral jurisdic¬ 
tion away from supreme court —Ba¬ 
rone V. Mtrm, Life Ins. Co., 18.** N.E. 
900, 260 N.Y. 410, afflrming 25$ N.Y. 

S. 221, 235 App.Biv. 759. 

1 ». Cal.-T-People v, Benault, 263 P, 
161, 154, 81 CaLApp. 1, quoting Cor¬ 
pus Jtirls. 

15 C.J. p 1131 notes 22, 23. 

10. N.Y.—In re Stem*s Estate, 291 
N.Y.S. 732, 161 Misc. 272. 

11. Concurrent jurlsdiotioxL of pro¬ 
bate court 

Under Rev.St. c 67 2 2, provldlng 
that courts of probate sha>ll have ju¬ 
risdiction in equlty concurrent with 
the supreme judicial court of all cas¬ 
es relating to administration of es- 
tates, etc., the word “concurrent** 
does not mean exclusive or flnal, for 
that would negative the rlght to re- 
sort to the law court, but the lower 
court has flnal jurisdiction subject to 
appeal.—^Norris v. Moody, 113 A. 24. 
120 Me. 151. 

12. Tex.—^Bull Bog Fire Ins. As8’n 
V. Brown, Clv.App. 287 S.W. 76. 

Attempt of Insurance company to 
predude resort to court of con¬ 
current jurisdiction 
County court having concurrent 
original jurisdiction with district 
court over action on automobile fire 
pollcy under constitution and statute, 
provlsion in policy requlring suit in 
highest court of original jurisdiction 
is void.—Bull Bog Auto Fire Ins. 
Ass*n v. Brown, supra. 
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§ 489 

§ 489. -Electionof Tribunal 

Plalntlff may «el«ct wbleh of two courU of concur- 
r«nt Jurlidletion he wlll proceed in, but baving onca made 
hls election Is bound thereby. 

Where two courts ha ve concurrent jurisdiction a 
party may clect to bring his action in either,!^ and 
when his election is made it is binding upon him,i^ 
and, as shown infra § 492, the court in which the 
action is first brought ordinarily has exclusive ju¬ 
risdiction of that particular case, so that the pen- 
dency of the causc of action in one court is ground 
for abatement of the same suit in another court, 
as discussed in Abatement and Revival § 17. 

§ 490, -Jurisdiction of Particular Courts 

a. Courts of justices of the pcace 

b. Probate, orphans’, surrogates’, and 

similar courts 

c. Other particular courts 


a. Courts of Justices of the Peace 

The Jurisdiction of justices of the peace Is ordinarily 
not exclusive except as to cases Involving small amounts, 
but is concurrent with that of other courts. 

Other courts,15 such as circuit courts,i® district 
courts,1*^ municipal courts,l® police courts,19 and 
superior courts,^0 usually have jurisdiction concur¬ 
rent with that given justices of the peace, the na¬ 
ture and scope of whose jurisdiction generally are 
considered in the CJ.S. title Justices of the Peace 
§ 26, also 35 C.J. p 487 note 26—^p 491 note 56, and 
the fact that the jurisdiction of justices of the 
peace may be extended to cases originally cogniza- 
ble in other courts exclusively will not take away 
the jurisdiction of the latter.^i In some jurisdic- 
tions, however, the constitution or statute confers 
upon justices exclusive jurisdiction in certain 
cases,22 generally where the amount in controversy 
does not exceed a certain sum,23 or provides for ex- 


13. m.—People V. Haas, 183 N.B. 
813, 351 111. 68. 

Haas.—^Adams v. Sllverman, 182 N.B. 
1, 280 Haas. 23. 

N.T.—Luttia V. L*bor, 226 N.T.S. 108, 
222 App.Div. 132—In re rj€ary’s Bs- 
tate, 14 N.Y.S.2d 060, 172 Misc. 286. 
Pa.—Consumera* Mining Co. v. Cha- 
tak, 92 Pa.Super. 17, 

IS O.J. p 1131 note 24. 

K!xiox's zight of elsctloit 
A dependent minor cbild of divorc- 
ed parents could choose the foram in 
which she desired to obtain aupport 
from her father.—^Meyers v. Meyers, 
8 N.Y.S.2d 262, 169 Miae. 860. 

14. Zll.—People v. Haas, 183 N.B. 
818, 351 111. 68. 

15 C.J. p 1131 note 25. 

BSeefe of aleotioiL 
A litigant should not be accorded 
privileges or immunitiea by reaaon of 
its aelectioji of the Burrogate’s court 
aa a forum, which would be denicd 
in like litigatlon in a court of gi-n- 
eral jurisdiction.—In re Leary’s Es- 
tate, 14 N.Y.S.2d 960, 172 Misc. 2S6. 
Thna and forum 

Plaintiff has the **option of deter- 
mining the time and forum" of the 
proceedings he brlnga in one of two 
courts of concurrent Jurisdiction.— 
BL L. Hustlng Co. v. Coca-Cola Co., 
216 N.W. 833, 194 Wls. 311. 

Mule applied to Tnaaidamni prooaed- 
iBg 

ni. —^People V. Haas, 183 N.E. 818, 
351 111. 68. 

15. Ga,—Phillips v. Rawls, 167 S.B. 
189, 46 GaApp. 200. 

Ind.—^McEinney v. Crawford, 155 N. 

B. 185, 87 lnd.App. 431. 

Pa.—^Plsher v. Stevens Coal Co., 7 
A.2d 573, 136 Pa.Super. S94—Shaxp- 
less V. Hardy, 28 DeKCo. 73. 

Tenn.—Gouge v. McInturfiC, 90 S.W. 


2d 753, 169 Tenn. 678. modilled on 
other grounds 92 S.W.2d 198, 170 
Tenn, 72. 

15 C.J. p 1132 note 32—35 C.J. p 491 
note 58. 

16. Tenn.—Service Stamp Co. v. 
Ketchen, 10 Tenn.Apjp. 59. 

17. Jjsl —^Brignac v. Buller & Ponte- 
not, App., 151 So. 437. 

Mont.—State ex rei. Hamshaw v. 
JustiGe*8 Court of Union Tp. in and 
for Madison County, 88 P.2d In¬ 
state V, Justlce Court of Silver 
Bow Tp., 274 P. 496. 84 Mont. 173. 
N.D.—Jorgenson v. Parmers* & Mer- 
chants' Bank of Bobinson, 170 N. 
W. 894, 44 N.D. 98. 

18L Cal.—^Borden v. Thomas, 259 P. 

1008, 85 CalJtpp. 646. 

19. Miss.—Gober v. Phillips, 117 So. 
600, 161 Miss. 255. 

2a Ga.—^Phillips v. Rawls, 167 S.B. 

189, 46 Ga.App. 200. 

N.C.—^Bryan v. Street, 183 S.B. 366, 
209 N.C. 284—Singer Sewing Mach. 
Co. V, Burger, 107 S.B. 14, 181 N.C. 
241—^Pendergraph v. American Ry. 
Express Co., 100 S.B. 525, 178 N.C. 
344. 

21- Ga.—^Fanners' Hardware Co. v. 
Bearden, 123 S.B. 730, 32 Ga»App. 
445. 

Okl.—^Petros v. Bosen, 91 P.2d 735, 
185 Okl. 351. 

35 C.J. p 492 note 59. 

221. CaJ.—Shipp v. Superior Court in 
and for San Bemardino County, 
289 P. 825, 209 CaL 671—^Bx parte 
Jacobson, 60 P,2d 1001, 16 Cal.App. 
2d 497. 

Mo.—State ex rei. State Highway 
Commission of Missouri v. Park, 15 
S.W.2d 785, 322 Mo. 293. 

15 C.J. p 1182 note 32—35 aj. p 
492 note 60. 

aZm Ark.—^Russell v. Johnson, 101 
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S.W.2d 172, 193 Ark. 641—J. W. 

Black Lumber Co. v. Klnginan 

Plow Co., 196 S.W. 933, 130 Ark 

107. 

Cal.—Holm v. Davis, 47 P.2d 537, 8 
• Cal.App.2d 328. 

N.C,—Singer Sewing Mach. Co. v. 

Burger, 107 S.B. 14, 181 N.C. 241. 
35 C.J. p 492 notes 60, 61. 

Oompntatioa of valus 

(1) Under code provlslons confer» 
ring exclusive jurisdiction on jus¬ 
tices* courts in ali cases in law 
where the value of the property in 
controversy amounts to one thousand 
dollars or less, justice*s court, class 
A, had original and exclusive juris- 
dictlon of action for possesslon of 
personal property where complalnt al- 
leged that value of property was sev- 
en hundred and flfty dollars and that 
value of use of property from time 
of detention was four hundred dol¬ 
lars, since the maln object of the 
proceedlng was worth less than a 
thousani dollars and the value of 
the use was merely IncidentaL The 
fact that plaintiff was entitled to 
reasonable attorney*s fee under con- 
tract which provided that defendant 
would pay ten per cent as attomey*s 
fee ia case suit was Instltuted to 
collect contract price of the property 
did not deprive the justlce's court 
of Jurisdiction, as the seven hundred 
and flfty dollar value plus the sev- 
enty-flve dollar attomey fee would 
be elght .hundred and twenty-flve 
dollars, or less than one thousand 
dollars.—^Holm v. Davis, 47 P.M 
537, 8 Cal.APP.2d 328. 

(2) Where plaintiff sued on aJleged 
note for two hundred and flfty dol¬ 
lars, but judgment was rendered for 
only one hundred and forty flve dol¬ 
lars, such fact dld not make case 
one within exclusive jurisdiction of 
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clusive jurisdiction of certain sums and for con¬ 
current jurisdiction of larger sums not exceeding a 
certain amount,^^ Where exclusive jurisdiction re- 
s^des in another court, the justice court may not 
take cognizance of the case,25 and where exclusive 
jurisdiction rests in the justice’s court no other 
court may take jurisdiction.^® Under statute it has 
becn held that a county court has no concurrent ju¬ 
risdiction with a magistrate's court, but on the con- 
trary is an appellate court to which appeais from a 
inagistrate’s court may be taken;27 and it has also 
been held that county courts have no general juris¬ 
diction over justices’ courts, and no authority to en- 
join the enforcement of judgments or executions in 
aid thereof unless the amount involved is within 
the jurisdiction of the county court.28 

Where another court is given concurrent juris¬ 
diction with a justice’s court it impliedly follows 
that such other court has precisely the same powers 
in respect of such concurrent matters as the jus- 


tice’s court.'2® 

Crimiml jurisdiction. The exclusive and con¬ 
current jurisdiction of justices over criminal of¬ 
fenses is considered in the CJ.S. titic Criminal Law 
§ 126, also 16 CJ. p 159 note 78—p 160 note 82. 

b. Probate, Orphaus’, Surrogates’, and Similar 
Courts 

The origfnai Jurisdiction of courts of probate Is ordl- 
narlly exclusive as to matters falllng wlthin their cog- 
nlzance, although this is subject to the quallflcatlon that 
where the court of probate cannot afford complete and 
adequate relief Jurisdiction may rest with another court, 
and that under the provislons of applicable laws Jurisdic> 
tion of particular matters may be elther exclusive or 
concurrent; nelther a court of probate nor another court 
may invade the exclusive Jurisdiction of the other. 

The jurisdiction of probate courts, which has 
been considered supra §§ 298, 300-304, is frequently 
exclusive with respect to matters ordinarily falling 
within the cognizance of such courts^o save as their 
acts may be subject to review by appellate courts, 


justice's court, inasmuch as the 
amount demanded by plalntill In com- 
plaint, and not the amount for which 
the judgment Is rendered, determines 
matter of Jurisdiction, except where 
aum is claimed fraudulently to con¬ 
fer Jurisdiction.—Natlons v. Lindley, 
Tex.Civ.App., 275 S.W. 163. 

Ind.—Lieathers v. Hogan, 17 Ind. 
242. 

Mich.—^Detroit Lumber Co. v. Petrei, 
117 N.W. 80, 153 Mich, 628. 

25. Mo.—Underwood v, Orcgron 
County, 8 S.W.2d 697, 320 Mo. 614. 
N.C.—Greenvllle Banking: & Trust 
Co. V. Iieggrett, 131 S.E. 752, 191 
N.a 362. , 

Tex.—^Trustees of Crosby Independ- 
ent School Dist. v. West Dlalnfect- 
ing Co., Civ.App., 121 S.W.2d 661, 
error granted. 

Cousky eourf s ezclusivo juxlsdletion 
of InoompeteiLfs estats 
Justice court is without Jurisdic¬ 
tion of action for necessarles alleged- 
ly fumished to Incompetent xmder 
guardlanshlp at his request when 
guardian failed to provide therefor, 
since county court, having Jurisdlc- i 
tion of incompetent*s estate, is vested : 
with exclusive Jurisdiction.—Capps 
V. Kelley, 67 P.2d 824, 177 Okl. 98. 

29. Cal.—Holm v. Davis, 47 P.2d 587, 

8 Cal.App. 328. 

27. S.C.—^Moore v. Moore, 197 8.11 
607, 187 S.C. 144. 

28i Tex.—Chamberlaln Medicine Co. 
V. Spoonts, Civ.App., 296 S.W. 991. 

89. Mont.—^Doggett v. Johnson, 234 
P. 252, 72 Mont. 443. 

Bsstzalaed Arom ezerolsa of aqnitable 
powers 

District court may not exercise its 
squltable j>ower8 in cases in which 


Justices* courts have concurrent Ju¬ 
risdiction, under Const. art. 8 fi 21, 
since in such cases a district court 
has precisely the same authority as 
a Justice*s court.—^Doggett v. John¬ 
son. 234 P. 252, 72 Mont. 443. 

30. U.S.—^Parwell v. Commissioner 
of Intemal Revenue, C.C.A., 38 P- 
2d 791—re Armistead*8 Estate, 
D.O.M1SS., 4 P.Supp. 606. 

Ala.—^Marx v. Loeb, 153 So. 266, 228 
Ala. 196. 

Ark.—^Laws v. Wheeler, 284 B.W. 776. 
171 Ark. 614. 

Cal.—Smith v. Fldelity & Deposit Co. 
of Maryland, 19 P.2d 1018, 130 Cal. 
App. 45. 

Idaho.—Short v. Thompson, 55 P.2d 
163, 56 Idaho 361. 

Ind.—Gray v. Union Trust Co. of 
Indianapolis, 12 N.E.2d 931, 213 
Ind. 676, rehearing denled and man¬ 
date modified in other respecta | 
Gray v. Union Trust Co., 14 K.E2d 
532. 213 Ind. 675. 

Mich.—^R. Lu Aylward Coal Co. v. 
Luyckx, 246 N.W. 156, 261 Mich. 
394. 

MInn.—State ex rei. Nelson v. Pro¬ 
bate Court of Hennepln County, 
271 N.W. 879, 199 Minn. 297. 

Ohio.—^Unger v. Wolfe, 15 N.E2d 
966, 134 Ohlo SL 69—Madigan v. 
Dollar Building & Loan Co., 4 N. 
B.2d 68, 52 Ohio App. 553—Keever 
V. Brown, 172 N.B. 626, 36 Ohio 
App. 1. 

Pa.—^In re Mellinger*s Estate, 5 A. 
2d 321, 334 Pa- 180—Wilson v. 
Board of Directors of City Trusts, 
188 A. 688, 324 Pa. 546—In re 
Iilnk*s Estate, 180 A, 1, 319 Pa. 613 
—In re Masters’ Estate, 85 Pa.Su- 
per, 292—^Manzer v. Wycoff, 78 Pa. 
Super. 660—Divine v. Skrotsky, 8 
Pa.Dist. & Co. 717. 
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R.I.—Dugdale v. Chase. 157 A. 430, 
52 R.I. 63. 

Vt.—^In re Curtis* Estate, 192 A. 13, 
109 Vt 44. 

Wash.—State v. Superior Court In 
and for Yakima County, 290 P. 870, 
158 Wash. 265. 

15 C.J. p 1009 note 45, p 1131 note 31. 
SaforoesnaiLt of laAd sale eoatxaet 
after death of either party 
Pa.—Manzer v. Wycoflf, 78 Pa.Super. 
560. 

Omtrdlaasliip 

The Jurisdiction of a probate court 
over persons under guardianship, 
such 8LS persons who, because of old 
age are mentaliy incompetent, is in 
its origin exclusive.—In re Strom*s 
Guardianship, Minn., 286 N.W. 245. 
BCsoondnct ia partitioa sale 

Probate court had exclusive Juris¬ 
diction of suit founded on misconduct 
of commissioner in conductlng sale 
In partition suit, and petitioners’ of¬ 
fer to adopt as valid, mortgage given 
by subsequent pui*chaser, did not re¬ 
move suit founded on misconduct of 
commissioner conductlng partition 
sale from exclusive Jurisdiction of 
probate court.—0*Connor v. Boyden, 
167 N.E 268, 268 Mass. 111. 
Partaexship matters 

Jurisdiction to remove surviving 
partner, for misconduct, from man- 
agement of partnership estate, held 
to rest exclusively in probate court. 
—Groves v. Aegerter, 42 S.W.2d 974, 
226 Mo.App. 128. 

Postanptial ooatxaot 

Probate court has exclusive Juris¬ 
diction to decide validity of postnup- 
tlal contract.—^In re Zinke's Elstate^ 
209 N.W. 83, 235 Mich. 201. 

31. Idaho.—^Liarsen v. Ijarsen, 256 
P. 369, 44 Idaho 211. 
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and except as thc remedies availablc in siich courts 
are inadequatc.^^ Thus thcir jurisdiction over 
deccdents’ eslates is frequently exclusi ve in charac¬ 
ter,33 although this means mercly that the jurisdic¬ 
tion of thc ctiurt of probate is exclusive within its 
appointed orbit and not that every case incidental- 


21 C.J.S. 

ly bearing on settlement of a deccdenf s estate falis 
within siich exclusive jurisdiction.34 On the other 
hand, under some constitutional and statutory pro- 
visions the jurisdiction of distinet probate courts 
over certain matters is not exclusive, but is concur¬ 
rent with that of other courts,35 such as circuit 


Minn.—First Tru«t & Savinsr» Bnnk 
V. U. S. PjdeUty & Guaranty Co., 

203 X.W*. 611 163 Mmn. 168. 

Pa.—Divine v. Skrotsky, 8 Pa.Di8t & 
Co. 717. 

Vt.—In re Curti»* Estate, 182 A. 13, 
109 Vt. 44. 

35 C.J. p 10U9 note 46. 

Blstzlct eourt llstt^tea to review 
D'strlct eourt of Minnesota has no 
Jurisdiction over settlement of ad¬ 
ministratores account, except on ap- 
peal, exclusive orli^inal Jurisdiction 
belns: in the probate eourt.—In re 
McDonald*8 Estate, D.C.Mlnn., 42 F. 
2d 266. 

30. U.S.—^Tussinar V. Central Trust 
Co.. D.C.Mich., 34 P.2d 312. 

MIch.—SchutK V. Head, 280 N.W. 45. 
284 Mich. 548—Gri^g v. Haiina, 278 
X.W. 126, 283 Mlch. 443—Rudolphi 
V. Oilbert, 176 N.W, 400, 209 Mich. 
141—Brooks v. Hargrave, 146 N.W* 
325, 179 Mich. 136. 

33, tJ.S.—TIamhurg Bank v. Ouachi- 
ta Nat. B\nk In Monroe, C.C.A.Ark., 
78 F,2d 100. certiorari denied Oua- 
fihita Nat. Bank v. Hamburg Bank, | 
56 S.Ct. 382, 296 U.S. 655, 80 L. 
Ed. 467—In re HcDonald^s Estate, 

D. C.Mlnn., 42 P.2d 266—First Nat. 
Bank & Trust Co. in MinneaxK^ls 
V. National Surety Corporation, D. 
C. Minn., 25 F.Supp. 392. 

Ala.—^Bx parte Sumlin, 85 So. 810, 

204 Ala. 376. 

Ark.—Watkln» v. Acfccr, 111 S.W.2d 
458, 195 Ark. 203—Sewell v. Beed, 
71 SW.2d 191, 189 Ark. 50—Iaw» 
V. Wheeler, 284 &W. 775, 171 Ark. 
514. 

Cal.—In re Kughes* Estate, 40 P.2d 
295, S Gal.App.2d 551, followed in 
Teshick v. Groxneeko. 40 P.2d 296» 

3 Cal.App.2d 755—Rothschild • v. 
Glanelli, 280 P. 562, 100 CaLApp. 
799—Meilink v. Gianelli, 280 P. 
561, 100 Cal.App.2d 615—^Eastwood 
V. Stewart» 222 P. 369, 64 Cal-App. 
614. 

Xdaho.—Moyes v. Moyes. 94 P.2d 782 
—Larsen v. Larsen, 256 P* 369, 44 
Xdaho 211—Matoney v. Zipf, 237 P. 
632, 41 Idaho 30. 

Karu-Page v, Van Tuyl, 92 P.2d 110, 
150 Kan« 285—State v. Zimmerman» 
246 P. 516, 121 XCan. 346. 

Mass.—Buttrick v. Snow, 178 N.B. 
620, 277 Mass. 401—^Rolfe v. At- 
kinson, 156 N.E. 51, 269 Mass. 76 
—S. S- Pierce Co. v. Fiske, 129 N. 

E. 609, 237 Mass. 39. 

Mich.—Schutz V. Read, 280 NW. 46» 
284 Mich. 548—^Raseman v. Rase- 
naan» 208 NW. 35» 234 Mich. 237 


—Rudolphi V. Gilbert, 176 N.W. 
400, 209 Mich. 141. 

Minn.—In re Peteraon’s Estate, 271 
N.W. 620, 202 Minn. 31—Pirs' 

Trust & Savings Bank v. U. S. Pi 
delity & Guaranty Co., 203 N.W 
612, 163 Minn. 168—Klesslg v. Lea 
196 N.W. 665, 158 Minn. 14. 

Mo.—State ex rei. Nute v. Bnice, 70 
S.W,2d 864, 334 Mo. 1107—Phillips 
V. Blessing, App., 127 S.W.2d 62— 
Hax v. CDonnell, App., 117 SW.2f' 
667—^Neelsen v. Bess, App., 99 SW. 
2d 863—State ex rei. Liamm v. 
Lamm, App., 216 S.W. 382. 

N.H.—Robinson v* Dana*s Estate, 174 
A 772, S7 N.H. 114—Patten v. Pat- 
ten, 109 A. 415, 79 N.H. 388. 

N.M.—Barka v. Hopewell, 219 P. 799, 
29 N.M. 166. 

N.y.—In re Ledyard*s Estate, 10 N. 
Y.S.2d 327, 170 Misc. 365—In re 
Lesser*s Estate, 277 N.Y.S. 123, 164 
Misc. 364. 

Pa.—In re Slagle*s Estate, 7 A.2d 363, 
335 Pa. 652—In re Crissweirs Es¬ 
tate, 5 A.2d 577, 334 Pa. 266—Wil- 
son V. Board of Dlrectors of City 
Trusts, 188 A. 688, 324 I>a. 546— 
Bunee v. Galbrath, 112 A 143, 268 
Pa. 389—Abrahams v. Wilson, 3 
A2d 1016, 134 Pa.Super. 297—In 
re Brusstar's Estate, 186 A 147. 
123 Pa.Super. 45—^In re Marsteller*s 
Estate, 76 Pa.Super. 377—^Kelley v. 
McGurI, 13 Pa.Dist. & Co. 350— 
Knoblauch v. Kiesel, 13 Pa.Dist & 
Co, 41—^Divine v. Skrotsky, 8 Pa. 
DIst, & Co. 717—Prey v. Long, 8 
Pa.DIst. & Co. 121—In re Sherly*s 
Estate, 19 Erle Co. 486. 

Vt,—Smith V. White's Estate, 188 A 
901, 108 Vt. 473—^Mathews v. 

Drew, 172 A 638, 106 Vt. 245— 
Walker v. Hendee, 137 A 334, 100 
Vt. 362. 

Wash,—State v. Superior Court in 
and for Yakima County, 290 P. 870, 
158 Wash. 255. 

Admiiii stratores socouiit 

Minn.—^Plrst Trust & Savings Bank 

V. IT. S. Pidellty & Guaranty Co., 
194 N.W, 376, 156 Minn. 231. 

Avoiding flfift cansa mortis 

Mo.—^Kerwin v, Kerwln, App., 204 S. 

W. 922. 

Oom plian oe with antenuptial oontraot 
where incidentaa, to distribatiojL 
of estate 

Minn.—0*Brien v. Lien, 199 N.W, 9X4, 
160 Mixm. 276. 

DevoXntioa of trust propezty hy vlr- 
tne of intestate laws 

N.Y.—^In re Garland*8' Estate, 298 N. 
Y.S. 283, 249 App.DlV. 928. 
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Blstrlbntion of Intestate remainder 
r!onn.—^Home Trust Co. v. Beard, 165 
A 208, 13 6 Conn. 396. 

Zstate consistlng whoUy of person. 
alty 

Where estate consisted entirely of 
personal property, probate court had 
exclusive original Jurisdiction to di- 
rect payment of debts and dlstribu- 
tion of remainder, If any.—In re An- 
derson*s Estate, 71 P.2d 1013, 157 
Or. 365. 

‘*Prooeedlnff to* disoover assets** 

Mo.—^Davls V. Johnson, 58 S.W.2d 
746, 332 Mo. 417, transferred, see, 
App., 47 S.W.2d 121. 

Removal of exeoutor 
Md.—^Plaks v. Plaks, 196 A 116, 173 
Md. 358. 

Trust estates oreated by wUl 
Pa.—Wilson V. Board of Dlrectors of 
City Trusts, 188 A. 688, 324 Pa 
545. 

Widow^s exeznption 
Pa.—^Bridgeford v. Groh, 160 A 451, 
806 Pa. 666. 

34w PSL—Overbrook Heights Bulld- 
ing & Loan Ass*n v. Wilson, 5 A 
2d 529, 333 Pa. 449—Van Dyke^s 
Appeal, 60 Pa. 481. 

OwnersMp of deposit oertifleates of 
intestate 

XJnless suit to determlne ownersbip 
of deposit certiUoates allegedly glven 
to plaintiff by defendant*s intestate 
was proper one for equity cogrnizance, 
probate court had exclusive jurisdic¬ 
tion to determlne ownershlp thereof, 
and petition was held to state cause 
of action at law agalnst defendant 
bank on such certificates, in vlew of 
baak*s answer consistlng substantlal- 
ly of pleading In nature of bili of in- 
terpleader, although where defendant 
bank flled pleading in nature of hlll 
of interpleader, circuit court had 
original Jurisdiction, and could en- 
tertain cause as suit in equity. In 
absence of any attack on pleadings 
or objection to Jurisdiction.—^Phillips 
V. Alford, MoApp., 90 S.W.2d 1060. 
Statutory bond 

Probate court has exclusive Juris¬ 
diction of matters pertalnlng directly 
to settlement of estate, except as to 
Jurisdiction conferred on circuit 
court by statute for sults on statu¬ 
tory bond of exeeutor or administra¬ 
tor.—Smith V. St. Louls Union 
Trust Co., 104 S.W.2d 341, 340 Mo. 
979. 

36. Ala.—^Warren v. Eliis, 160 So. 
484, 227 Ala. 497—^Ex parte Brown, 
148 So. 182, 226 Ala. 578—Courson 
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courts,^® courts of common pleas,superior i some matters and concurrent as to others.^® 
courts,^^ or supreme courts,^9 or is exclusive as to | The creation of probate courts in particular coun- 


V. Tolllson, 147 So. 635, 226 Ala. 
530—^Bx parte Chapman, 142 So. 
540, 226 Ala. 168—^Watson v. White, 
113 So. 260, 216 Ala. 396—Yar- 
brouffh V. Tarbrough, 76 So. 932, 
200 Ala. 184. 

Conn.—^Dettenbom v. Hartford-Na- 
tlonal Bank & Trust Co., 185 A. 
82, 121 Conn. 388—Preston v. Pres- 
ton, 128 A. 292, 102 Conn. 96. 

Qi^—Spooner v. Bank of Donalson- 
ville, 125 S.E. 456, 159 Ga. 295— 
McKinney v, Powel, 100 S.E. 375, 
149 Ga. 422—Strickland v. Strick- 
land, 94 S.E. 766, 147 Ga. 494. 

N.J.—In re Schultz*s Will, 133 A. 
762, 102 N.J.Eq. 14—Landls v. 
Vineland H storical & Antlquarian 
Soc., 124 A. 604. 96 N.J.Eq. 246— 
Home Brewlngr Co. v. Mahler, 112 
A 506, 92 N.J.Eq. 323. 

Or.—^In re Anderson’s Estate, 71 P. 

2d 1013, 167 Or. 366. 

Va—Nicholas v. Nicholas, 193 S.E. 

689, 169 Va 399. 

16 C.J. P 1131 note 31. 

rrimmyiii perSOllS 

Probate court of Shelby county 
bas concurrent Jurisdiction with 
chancery court over persons and es- 
tates of insane persons.—^Union 
Planters" Nat Bank & Trust Co. v. 
Bomds, 77 S.W.2d 646, 168 Tenn. 
289. 

BanuuLds asraixusrt decedents’ esta;fces 

Constitutional provision. dednlng: 
probate courts* jurisdiction, vested in 
such courts, not exclusive Jurisdic¬ 
tion, but merely concurrent Jurisdic¬ 
tion with other courts of record, to 
entertain suits a8r&inst adxninistra- 
tors to establish demands against de¬ 
cedents* estates.—State ex rei. Lef- 
holz V. McCracken, 95 S.W.2d 1239, 
231 Mo.App. 870. 

Court of ohaacery, precogatiTe 
oooxt^ and oiphans’ courts may all 
have concurrent Jurisdiction in cer- 
tain cases.—In re Schult 2 ;*s Will, 133 
A 762, 102 N.J.Bq. 14—In re Bem- 
hardt*s Estate, N.J.Prerofir., 143 A 
92. 

Cbaourrent Jurlsdlotloa of two or 
more courts of probata 
In section giviug surrogate*s court 
of each county exclusive Jurisdiction 
to grant letters of administration 
where nonresident decedent died 
without the state, leaving personalty 
within such county and “no other,*’ 
or leaving personalty which has 
slnoe his death come into that coun¬ 
ty and “no other" and remains unad- 
mlnistered, words “no other” relate 
to such exclusive Jurisdiction, and 
do not affect concurrent Jurisdic¬ 
tion conferred by the succeeding sec¬ 
tion on two or more eurrogate*s 
courts where each has property of a 
deoedent within its terrltorial limlts. 


*—In re Mendley*s EMate, 276 X.Y.S. 
555. 154 Misc. 69. 

36. in.—Howard v. Swlft, 190 N.E. 
102, 356 IlL 80. 

Mo.—Pryor v. Kopp, 119 S.W.2d 228. 
342 Mo. 887—llorwitz v. Sohaper, 
App., 119 S.W.2d 474—State ex rei. 
Cantley v. Akin, 22 S.W.2d 830, 
224 Mo.App. 114—State ex rei. 
Tempel v. Garesche, 200 S.W. 73S. 
198 Mo.App. 457. 

S.D.—^Jacqulsh v. Deming, 167 N.W. 

167, 40 S.D. 265. 

Ihsane parsosu 

Jurisdiction of probate court over 
claims against the estate of an in¬ 
sane peraon is not exclusive, and 
the Circuit court has Jurisdiction of 
all claims against insane persons 
whether arising before or during 
guardlanship, and Jurisdiction of 
probate court ceases after insane 
person has been adjudged restored 
to sanlty, his property restored to 
him, and his guardian discharged.— 
Sidwell V. Kaster, 232 S.W. 1005, 239 
Mo. 174. 

Whan juxisdictiou not conouzxant 
Jurisdiction of Circuit court in es- 
tablishing claims against estate is 
not concurrent with that of probate 
court where Circuit court is limited 
to exercise of Jurisdiction derived 
from Justice*s court.—^Newman v. 
Weinstein, 75 S.W.2d 871, 230 Mo. 
App. 794.^ 

37- Pa.—Overbrook Heights Build- 
ing & Loan Ass*n v. Wilson, 5 A.2d 
529, 333 Pa. 449—In re McCrea*s 
Estate, 21 Pa.Dlst. & Co. 69— 
Kreitzer v. Carrick, 22 Westmore- 
land Co. 210. 

S.C,—^Morris v. Maryland Casualty 
Co., 197 S.B. 605, 187 S.C. 150— 
Muldrow V. Jeffords, 142 S.R 602, 
144 S.C. 509—Chapman v. Smith, 
130 S.B. 212, 133 S.C. 122—Beatty 
V. National Surety Co., 128 S.E. 40, 
132 S.C. 45. 

Basidenoe of testator 
Ohio.—Cunnlngham v. Bessemer 

Trust Co., 178 N.E. 217, 39 Ohio 
App. 535. 

Sale of realty to pay debts 

Ohio,—^Helmbold v. Helmbold, 158 N. 

E. 499, 25 Ohio App. 32. 

S.C.—Dom V. Stidham, 137 S-R 331, 
139 S.C. 66. 

Snlt to compel aoconntiaig by admin^ 
Istxatrlx 

^.C.—Carolina Life Ins. Co. v. Ai^ 
rowsmith, 176 S.B. 728, 174 S.C. 
161. • 

Trasts inter vivos 
Jurisdiction of orphans' court over 
trusts inter vivos is concurrent with 
that of courts of common pleas.— 
Wilson v. Board of Directors of City 
Trusts, 188 A 588, 324 Pa. 645— 
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Pohwartz v. Rrhwartz, 175 A. 386, 316 
Po. 318, followed in In re Tloseber- 
ry's Estate. 176 A. 216, 317 Po. 43— 
Pad^lford v. Rcal Bstate-Land Title 
& Trust Co., 183 A 442, l2l Pa. 
Sup»'r. 193. 

SSL Cei.—In re McLennan*8 Estate, 
App., 85 P.2d 499, 

111.—Kurzawski v. Kurzawski, 5 N.R 
2d 597, 288 IIl.App. 118. 

Onstody of Infant 

J The superior .court is the proper 
forum to determino the question of 
j the custody of an infant, raised in 
j divorce proceedings, or by writ of 
I habeas corpus; in other cases pro- 
I bate courts have exclusive Jurisdic- 
j tion.—Pfeiffer v. Pfeilfer. 121 A 174, 

1 99 Conn. 154. 

39. N.Y.—In re Atterbury. 118 N.R 
858, 222 N.Y. 356, reversing 167 N. 
Y.S. 88, 179 App.Div. 648—Ex parte 
Lee, 116 N.R 362. 220 N.Y. 532. re¬ 
versing 161 N.Y.S. 1100, 176 App. 
Div. 141, and reargument denied In 
re Lee, 116 N.R 1057, 221 N.Y. 
642—In re Miller^s Will, 248 N. 
Y.S. 213, 231 App.Div. 587, modifled 
In other respects 178 N.R 555, 257 
N.Y. 349—Michaels v. Plach. 189 
N.Y.a 908, 197 *App.Div. 478, af- 
flrmlng 186 N.Y.S. 899, 114 Misc. 
225—Snedeker v. Bilis, 241 N.Y.S. 
563, 136 Misc. 607—^Van Buren v. 
Wensley, 169 N.Y.S. 789, 102 Misc. 
248. 

Churdians 

(1) Supreme court and 8urrogate*s 
court have concurrent Jurisdiction 
over appointment of guardians.—In 
re Yardum, 241 N.Y.S. 326, 228 App. 
Dlv. 854, followed in 241 N.Y.S, 327, 
228 App.Dlv. 855—In re Staten Is- 
land Nat. Bank & Trust Co., 282 N.Y, 
S. 163, 156 Misc. 330—In re De Saul- 
ies, 167 N.Y.S, 445, 101 Misc. 447. 

(2) Supreme court has pre- 
dominant Jurisdiction over aifalrs of 
infants and their guardians, and, so 
far as legislature hsus granted Juris¬ 
diction to surrogate*s court, it is 
concurrent therewith.—In re Alba- 
nese, 283 N.Y.S. 691, 245 App.Div. 
404, motion denied 2 N.B.2d 677, 271 
N.Y. 624, affirmed 4 N.R2d 732, 272 
N.Y, 662. 

40* Ind.—Henkel v, Indiana Nat. 
Bank, 152 N.R 857, 85 Ind.App. 
407. 

Bxdnsivo and ooncnrreut character 
of Jurlsdiotioii deflned 
Probate court authorized by Burns 
St.Annot.1926 S 1753 et seq (Bums 
St.Annot.l914 S 1606 et seq), has ex¬ 
clusive original Jurisdiction in all 
noatters pertaining to appointment of 
trustees and settlement of trust, and 
concurrent Jurisdiction of all actions 
by and against executors, admin- 
istrators, guardians, assignees, and 
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ties may operate to divest other courts of such 
counties of the probate jurisdiction which they 
formcrly possessed;*! but, where there is no dis¬ 
tinet probate court, probate powers may bc con- 
ferred on courts also exercisingf a general jurisdic¬ 
tion, such as county and district courts, as shown 
supra § 299, and the rules herctofore set forth re- 


specting the exclusive or concurrent character of 
the jurisdiction of probate courts also apply to such 
courts of general jurisdiction when sitting as courts 
of probate.'*^ In some States exclusive original 
jurisdiction over decedents* estates is conferred on 
county courts of general jurisdiction when sitting 
in probate,except as statute or special circum- 


trustees.—Henkel v. Indlana Nat. 
Bank, supra. 

41- in.— Meserve v. Delaney, 105 111. 
53. 

42. III.—DIxon V. Nefatead, 2 N.E. 

2d 135. 285 Ill.App. 463. 

Ky.—Central Trust Co. of Owens- 
boro V. Bennett, 270 S.W. 821, 208 
Ky. 281. 

Neb.—In re Wamer*s Bstate. 288 N. 
W. 30—In re Mattingly^s Estate, 
270 N.W, 487, 131 Neb. 801—In re 
Shierman'8 Estate. 261 N.W. 155. 
129 Neb. 230—Wllkins v. Deal, 257 
N.W. 4S6, 128 Neb. 78. 

Okl.—Fidelity & Deposit Co. of 
Maryland v. Clanton. 28 P.2d 566, 
167 Okl. 106—Swain v. Swan, 294 
P. 153, 147 Okl. 33. 

S.D.—State v. Nieuwenhuls. 178 N. 

W. 976, 43 S.D. 198. 

Tenn.—Hodees v. Hale» 97 S.W.2d 
451, 20 Tenn.App. 233. 

Tex.—Buchanan v. Davls, Com.App., 
60 S.W.2d 102, ^.fBrming:, Civ.App.. 
43 S.W.2d 279—Co^ley v. Welch, 
Com.App., 34 S.W.2d 849, reversing 
Clv.App., 20 S.W.2d 244—Moore v. 
Sanders, Civ.App., 106 S.W.2d 337 
—Freeman v. Banks, Civ.App., 91 
S.W.2d 1078, error refused—^Bohl- 
ssen V. Bohlssen, Civ.App., 56 S.W. 
2d 913—^Reedy v. Jones» Civ.App., 
41 S.W.2d 1044—^Magree v, Ma|;ee, 
Civ.App., 272 S.W. 252—Denton v. 
Meador, Civ.App., 268 S.W. 762. 
Wls.—In re Weidman*s Will, »207 N. 

W, 950, 189 Wis. 318. 

15 C.J. p 1010 note 48, p 1131 note 31. 
County oonrt 

(1) County courts have exclusive 
original Jurisdiction of minors, resi- 
dents in respectlve counties, guard- 
ianship, settlement of their accounts, 
and management of their property. 
—Stewart v, Herten, 249 S.W. 652, 
125 Neb. 210. 

<2) County courts have exclusive 
original Jurisdiction under statute of 
estates of minors and incompetents. 
—^In re Vaughn’s Guardianship, 73 P. 
2d 411, 181 Okl. 274. 

(3) A county court has no Juris¬ 
diction of custody of minors, except 
as wards of guardians appointed by 
it. since district court alone has Ju¬ 
risdiction of proceedlng involvlng 
custody of minor.—Douglass v. Stov- 
er, Civ.App.. 268 S.W. 1039. 

IHstziot court sitting ia probata 
has exclusive Jurisdiction to appoint 
guardians.—John Hancock Mut. Life 
Ins. Co. V. Dower, 271 N.W. 193» 222 
lowa 1377» 


I Superior court 

1 (1) Superior court sitting In pro- 

I bate has exclusive Jurisdiction of 
heir*s action to establlsh trust in 
real property against executrlx.— 
Biuer V. Bauer, 266 P. 822, 201 Cal. 
770—Bauer v. Bauer, 256 P. 820, 201 
CaL 267. 

<2) Superior court had exclusive, 
original, and inherent Jurisdiction of 
petitlon by owner of property under 
mesne conveyances from former tes- 
tamentary trustee to revoke appoint- 
ment of administratrlx de bonis non 
with will annexed, such proceedlng 
being wholly in probate.—In re 
Laack's Estate, 62 P.2d 1087, 188 
Wash. 462. 

48- Colo.—^Davis v. Harbaugh, 230 
P. 103, 76 Colo. 73. 

Neb.—Starr v. Fidelity & Deposit Co. 
of Maryland, 278 N.W. 478, 134 
Neb. 240—Carter v. Carrell, 247 N. 
W. 348, 124 Neb. 542—Pinn v. Pinn, 
189 N.W. 371, 108 Neb. 822—State 

V. 0’Connor, 166 N.W. 566, 102 
Neb. 187. 

Okl.—^Bryan v. Seiflert, 94 P.2d 626, 
185 Okl. 496—^In re Gentry^s Es¬ 
tate, 13 P.2d 156, 158 Okl. 196. 

Or.—^Richey v. Haley, 233 P. 567, 113 
Or. 612—In re Faling^s Estate, 228 
P. 821, 113 Or. 6, modifled in other 
respects 231 P. 148, 113 Or. 6—Ma- 
hon V. Harney County Nat. Bank 
> of Bums, 206 P. 224, 104 Or. 323. 
Tex,—^Lauraine v. Ashe, 196 S.W. 
501, 109 Tex. 69, granting motion 
to modify opinion 191 S.W, 663— 
Lawrie v. Miller, Com.App., 45 S. 

W. 2d 172, reversing Miller v. Law¬ 
rie, Civ.App.. 26 S.W.2d 984— 
Dempsey v. Gibson, Civ.App., 106 
S.W.2d 423, error dismlssed—^Pitts 
V. Thompson, Civ.App., 71 S.W.2d 
368, error dismissed—Ferguson v. 
Ferguson, Civ.App., 66 S.W.2d 755 
—^Miller v. Valley Building,& Loan 
Ass*n, Civ.App., 29 S.W.2d 865— 
Becknal v. Becknal, Civ.App., 296 
S.W, 917—Nevill v. Hinkle, Clv. 
App., 276 S.W. 324—^Meyer v. 
Meyer, Civ.App., 223 S.W. 269, er¬ 
ror refused—^Van Grlnderbeck v. 
Lewis, Clv.App., 204 S.W. 1042— 
:^utchens v. Dresser, Civ.App.. 196 
S.W. 969, dismlssed for want of 
Jurisdiction. 

Wis.—Cawker v, Dreutzer, 221 N.W. 
401, 197 Wis. 98—Marshall & Ilsley 
Bank v. Schuerbrock, 217 N.W. 416, 
196 Wis. 208—^In re W^eldxnan*s 
Will, 207 N.W. 950, 189 Wis. 318. 
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Appointment of administrator 
Only county court has original Ju¬ 
risdiction to appoint administrator 
of estate.—Stock v. Sentlnel Rural ft 
Long Distance Telephone Co., 87 P. 
2d 666, 184 Okl. 380—-In re Copper* 
fleld^s Estate, 12 P.2d 490, 158 Okl 
40. 

Partitiou among helrs 
Probate court has exclusive Juris¬ 
diction to partition deceased^s land 
among helrs, where no Question of 
tltle is involved.—Le Fors v. Le 
Fors, Tex.Civ.App., 41 S.W.2d 617, 
error dismlssed. 

JUmitatlons on amonut 
Under constitutional provislons to 
the elfect that county courts shall 
have original Jurisdiction of all pro¬ 
bate matters where the amount In¬ 
volved does not exceed two thousand 
dollars. except that as respects de- 
cedents* estates the limitation as to 
amount shall not apply, only county 
court had original Jurisdiction of tes- 
tamentary trusts involvlng more 
than two thousand dollars where set¬ 
tlement of estate could not be ac- 
compllshed untll trusts should be 
fully exeeuted, the court saying: 
**The dlstlnction is found in the In- 
tention of the testator. If he Intend 
to establish a trust free of the ad- 
ministration of the county court, his 
estate is settled ‘after the payment 
in full of all debts and legacles,' 
and only the Jurisdiction of the dis¬ 
trict court, when properly invoked, 
would attach. But where he intends 
that the adminlstratlon of his estate 
shall continue after the payment in 
full of all debts and legacies, his es¬ 
tate is not to be considered settled 
until the trust or trusts created by 
his will have been fully exeeuted, 
and the Jurisdiction of the county 
court must be sought.”—Kingdom of 
Yugo-Slavia v. Jovanovich, 69 P.2d 
311, 314, 100 Colo. 406. 

PoxeclosTire of moxtgage glven by 
decedent and ooUectlon of debts 
County court, not district court, 
was proper forum to foreclose mort- 
gage given by decedent and collect 
debt, since mortgagee can obtain all 
rightful relief against estate of de- 
ceased mortgagor in county court, 
which may sell the land to pay the 
debt. Neither Jolnder of minor chlld 
of deceased mortgagor in foreclosure 
proceedlng nor Jolnder of Junior 
mortgagee without alleging it has 
an unpaid claim authorized fore- 
closlng mortgage of decedent in dis¬ 
trict in place of probate court 
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stanccs may change the rule,^^ as wherc the rem- 
cdy in the county court is incomplete,^5 and auxili- 
ary or appellate jurisdiction is conferred on the dis- 
trict courts,^® or the jurisdiction of the county and 
district courts is concurrent as to certain mat- 


ters and the mere fact that a dcccdents’ estate is 
incidcntally involvcd will not dcprive a district 
court of jurisdiction over matters falling primarily 
vvithin the scope of its powers rather than within 
that of the county court.^* In other jurisdictions 


WhHe separate property of wife, 
whlch was mortgraged to secure debt 
of deceased husband, may not be 
subjected to payment in probate pro- 
ceedlngs, in foreclosing mortgage of 
decedent and wife, proceedings may 
not be had in district court rather 
than probate court by reason of 
mortgage covering wlfe*s separate 
property.—Reynolds Mortg. Co. v. 
Smith, Tex.Civ.App., 280 S.W. 879. 

^ Or.—Jacobson v. Holt, 255 P. 
901, 121 Or. 462. 

Tex.—Jones v. Wynne, Com.App., 
129 S.W.2d 279, affirming, Civ. 
App., 104 S.W.2d 141--Helge v. 
American Central Life Ins. Co., 
Civ.App., 124 S.W.2d 191, error 
dismissed, judgment correct— 

Booty V. 0'Connor, Civ.App., 13 S. 
W.2d 220, afflrmed Brooks v. 0*Con- 
nor, 39 S.W.2d 22, 120 Tex. 121—i 
Nevill V. Hinkle. Civ.App.. 276 S. 
W. 324. 

W.Va.—Page v, Huddieston, 126 S.R 
679, 98 W.Va. 104. 

Case not within ezoeptlons 
District court was without juris-, 
diction of suit to foreclose vendor*s 
lien on lands of decedent and recov- 
cr deflciency, such matter not falling 
within any of the recognized excep- 
tlons to the constitutional provisions 
giving the county court jurisdic¬ 
tion in matters relating to the set- 
tlement of estates of deceased per- 
sons.—Cowart v. Miner, Tex.Com. 
App., 29 S.W.2d 1007, dismissing 
error, Civ.App., 17 S.W.2d 1077. 
Admlnlstratlon tinnecessary 
Courts having Jurisdiction of suh- 
ject matter have orlginal jurisdiction 
of suits Involving estates of de- 
cedents where there is no adminis- 
tration pending on estate and no 
necesslty therefor, but, to acquire ju¬ 
risdiction in such courts, petition 
must allege exception from general 
rule that county court has jurisdic¬ 
tion and proof must follow allega- 
tion; in absence^ of showing that 
there is no necessity for administra- 
tion of decedenfs estate, presump- 
tion obtains that adn^inistration is 
pending; wheie, however, facts show 
there is no necessity for administra- 
tlon of decedentes estate, presump- 
tion obtains that there is none pend- 
Ing.—Pitts V. Thompson, Tex.Civ. 
App., 71 S.W.2d 368, error dismissed. 
^ Tex.—Griggs v. Brewster, 62 S. 
W.2d 980, 122 Tex, 688, affirming. 
Civ.App., 16 S.W.2d 839, denying 
rehearing 16 S.W.2d 1114—ONeil 
V, Norton, Com.App., 29 S.W.2d 
1060, reversing Norton v. 0’Neil, 
Clv.App., 17 S.W.2d 66—Lempsey 
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V. Gibson. Clv.App., 105 S.W.2d 423, 
error dismissed—Peder v. Texqs 
Bitulithic Co., Civ.App., 82 F!.W.2d 
724—Bartholomew v. B'irtho!o- 
mew. Civ.App.. 264 S.W. 721. 

Wis.—Hudson v. First Trust Co. in i 
Oshkosh, 228 N.W. 121, 200 W.s. | 
220—Jones v. Citlzens' Savings & 
Trust Co., 171 N.W. 648, 16S Wis. 
646. 

Suit agalnat snrviving partnar and 
esta^s of dee^Med paftnar 
Where attomeys residing in Illi¬ 
nois performed Services for an Ohio 
copartnership in a suit against a 
Wlsconsin Corporation, and pending 
the litigation one of the partners | 
died, but the survfving partner con- 
tlnued the business in the same 
name as before, such attomeys could ! 
maintain an action to recover for 
their Services against the surviving 
partner and the estate of the de- 
ccased partner in a clrcuit court in 
Wlsconsin, based on garnishment of 
the Wlsconsin Corporation, and were 
not required to resort to the court 
administering the estate either of 
the domicile of decedent or one ex- 
ercising ancillary jurisdiction.— 
Jones V. Citizens’ Savings & Trust 
Co.. 171 N.W. 648. 168 Wis. 646. 

4Si Tex.—Dunaway v. Easter, Com. 
App., 129 S.W.2d 286, reversing, 
Civ.App., 119 S.W.2d 421—Slavin v. 
Greever, Civ,App., 209 S.W. 479, 

Speoial oases 

Where the probate jurisdiction of 
county court under Const. art 6 5 16 
is Inadequate to adjust equities in 
settlement of question arising during 
administration of estate, resort may 
be had to equity powers of district 
court, judgment to be performed 
through probate court, district 
court*s jurisdiction in such case be- 
ing auxillary and ancillary to that 
of probate court, and to be exercised 
only in speciai cases.—Slavin v. 
Greever, Tex.Civ.App., 209 S.W'. 479. 
Adjnstment of equities between liesu 
holders 

It being necessary in a foreclosure 
suit to adjust the equities between 
different lienholders, the district 
court may assume jurisdiction, al- 
though the controversy involve a 
claim against a decedenfs estate.— 
WllUs v. Graf, Tex.Civ.App., 257 S. 
W. 664. 

FaUnre to iuvoke jnzisdiotloa of 
county court 

Under Vernon's Sayles Civ.St.An- 
not.1914 art 3656, the heirs of a mar- 
ried woman could have requlred her 
husband, as community survivor, to 
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distribute the estate by suit in the 
county court of probate jurisdiction, 
and if such right was hot exercised 
within twelve months from filing of 
the community survivor’s bond, dis¬ 
trict court had jurisdiction of suit at 
instanee of heirs for partit ion and 
distribution.—Simons v. Ware, Tex. 
Civ.App., 219 S.W. 858. 

Zitmitations on review 

District court has no jurisdiction 
to review action of probate court In 
approving clalms against estate by 
independent suit brought there in for 
that purpose.—Jones v. Wynne, Tex. 
Civ.App., 104 S.W.2d 141, affirmed, 
Com.App.. 129 S.W.2d 279. 

Bevlew only on dlreot appeal 

(1) If probate courfs order ap- 
pointing administrator was valid, 
orders approving claims were flnal 
and not subject to review in dis¬ 
trict court, except on dlrect ap- 
peal.—Dunaway v. Easter, Tex.Com. 
App., 129 S.W.2d 286, reversing, Civ. 
App., 119 S.W.2d 421. 

(2) Where It dld not appear that 
there were any items In claim for 
which decedent could not have been 
personally liable or that any of items 
were such that they could not be ap- 
proved cus a money demand against 
her estate, if probate court incorrect- 
ly approved claim as a money de¬ 
mand against the estate, order of ap- 
proval was erroneous only, and not 
void, so that remedy of review by 
direct appeal was available and orig- 
inal proceeding could not be insti^ 
tuted in district court to determine 
rights of the parties.—^Jones v. 
Wynne, Tex.Com.App., 129 S.W.2d 
279, affirming, Civ.App.. 104 S.W.2d 
141. 

47. Sqnitable zellef 

Jurisdiction of district and county 
court to allow claim against estate 
of deceased for damages for breach 
of contract may be concurrent, where 
equitable relief is essential to com¬ 
plete remedy.—^Robinette v. Olsen, 
209 N.W. 614, 114 Neb. 728, followed 
in In re Boyden's Estate, 209 N.W. 
617, 114 Neb. 726. 

48. Tex.—Equitable Building & 

Loan As8’n v. Jones, Civ.App., 36 
S.W.2d 252—Cantrell v. Brannon, 
Civ.App., 16 S.W.2d 400—Brooks v. 
O Connor, Civ,App., 15 S.W.2d 182, 
reversed on other grounds 39 S.W. 
2d 14, 120 Tex. 126—McCanless v. 
Clough, Civ.App., 298 S.W. 643. 

PartitioiL 

Power of district court to parti- 
tion property does not interfere wlth 
exclusive orlginal jurisdiction of 
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primary and plenao' jurisdiction over deccdents’ es- 
tates is conferred on district courts,^^ or concur¬ 
rent jurisdiction over settlement of estates is con¬ 
ferred on the superior court and the clerk of such 
court.5*^ Under the practice prevailing in some 
States the county court has original and exclusive 
probate jurisdiction of various matters,®^ and the 
district court may determine such matters oniy on 
appeal from the county court.52 

Jurisdiction of probate courts over the adminis- 
tration of estates as exclusive from, or concurrent 
with, that of courts of equity, and the ancillary or 
corrcctive jurisdiction of courts of equity over 
courts of probate with respect to administration of 
estates, are considered in the C.J.S. title Equity § 
61, also 21 CJ. p 119 note 54—p 130 note 22. The 


jurisdiction of the probate court as exclusive from, 
or concurrent with, that of courts of equity in rc- 
spect of guardianship or partnership matters is 
treated in the CJ.S. title Guardian and Ward § 
153, also 28 C.J. p. 1215 notes 73 and 74, and the 
CJ.S. title Partnership §§ 411, also 47 C.J. p 1205 
note 42[a], respectively, and the exclusive or con¬ 
current character of the jurisdiction of probate 
courts and courts of equity to decree specific per- 
formance is considered in the CJ.S. title Specific 
Performance § 115, also 58 CJ. p 1118 notes 54 and 
55. 

Effeci of exclusive or concurrent jurisdiction, 
Where exclusive jurisdiction of specified matters 
resides in the court of probate, no other court may 
take cognizance of such matters ;53 but the jurisdic- 


county court over eatfttes.—Mc- 
Whorter v. Gray, Tej:.Civ.App., 4 S. 
W.2d 302. 

Xosaovisir oloTid on titio; liomt 

Materialxnen’8 lieno not beinsr on 
proporty of deceaaed subcontr&ctor, 
district court could adjudicate lien in 
suit to remove cloud on title.—Pen- 
nlman Gravel & Material Co. v. Hut- 
ton, Tex.Civ.App.. 16 S.W.2d S48, af- 
finned Stanflll v. Penniman Gravel & 
Material Co., Com.App., 27 S.W.2d 135. 

4ft. Mont.—0*Sullivah v. Alexander, 
134 P. 1090, 73 Mont 12. 

80u jy.C.—Gurganus v. McLiawhom, 
198 S.B. 844, 212 N.C. 397-~Clark 
V. Carolina Komes, 128 S.EI 20. 189 
N.C. 703. 

&X. Okt—Kirkpatrick v. Osbome, 36 
P.2d 55. 169 OkL 99- 
Tex.—-Zamora v. Gonaales, Clv.App., 
128 S.\V.2d 166, error refused— 
Quirox v. Cantu, Civ.App.. 119 S.W. 
2d 569, error dismissed—Becknal v. 
Becknat. CivJipp., 296 S.W. 917. 

Sa. OkL—Xn re l>ougl€L8* Bstate, 90 
P.2d 35—XCirkpatrick v. Osbome, 
36 P.2d 65. 169 OkL 99—Bowling v. 
Hepbum, 249 P. »25, 121 OkL 276— 
Kinsr V. Hepburn, 249 P. 924, 121 
OkL 275. 

Tt‘X-—ONeil V, Norton, Coin.App., 29 
S.W.2d 1060, reversing Norton v. 
0'Nell, Clv-App., 17 S.W.2d 66— 
Zamora v. Gonzalez. Clv.App.. 128 
B,W.2d 166, error refused—Quiroz 
V. Cantu, Civ.App., 119 S.W.2d 669, 
error dismissed—Becknal v. Beck- 
naL ClvJtPP,, 206 S.W. 817. 

6& Ala.—Marx v. Loeb, 153 So. 266. 
228 Ala. 196, 

Aik.—Shackelford v. Shackelford, 
107 S.W.2d 344, 194 Ark. 381. 

CSolo.—^Whitlock v. AlUance Coal Co., 
214 P. 546, 73 Colo. 205. 

Oonn.—^First Nat Bank ft Trust Co. 
V. MoCoy, 198 A. 183, 124 Conn. 111 
—^People’8 Bank 8b Trust Co. v. 
SeydeL 109 A. 861, 94 Gonn. 526. 


Ga.—Blliott V. Johnson, 173 S-B- 
399, 178 Ga. 384. 

ICan.—^Blliott v. Grand Liodge De- 
gree of Honor of Kansas, 53 P.2d 
466. 143 ICan. 146. 

Mass.—Stuck v. Schumm, 194 N.B. 
895, 290 Mass. 159—^Buttrick v. 
Snow, i78 N.E. 620. 277 Mass. 401. 

I Minn.—Klessig v. Bea, 196 N.W. 655, 
158 Minn. 14. 

Mo.—West St Xiouis Trust Co. of St. 
XiOUis V. Brokaw, App., 102 S.W.2d 
792—Beck v. Hali, App., 211 S.W. 
127. 

Neb,—Stewart v, Herten, 249 S.W. 
552, 125 Neb. 210. 

N.Y.—Brown v. 0'Neil. 209 N.T.S. 
221, 124 Misc. 486. 

Ohio.—^Keever v, Brown, 172 N.B. 

626, 36 Ohio App. 1. 

OkL—^Bryan v. Seilfert, 94 P.2d 626, 
185 Okl. 496—Dillard v. Pranklin, 
57 P.2d 629, 177 Okl. 34—Bingham 
V. Hora, 252 P. 847. 123 OkL 193. 
Pa.—^Wilson v. Board of Birectors 
of City Trusts, 188 A. 588, 324 Pa. 
545—First Nat Bank & Trust Co. 
of Tarentum v. Jaffe, 178 A. 846, 
114 Pa-Super. 815—Commonwealth 
V. Hughes, 25 Pa.Dist. & Co. 210— 
Stillman v. Massey, 25 Pa.Dist. & 
Co. 183—^Prey v. Long, 8 Pa.Dist. & 
Co. 121. 

Tex.—Second Nat. Bank v. Ford, Com. 
App., 123 S.W.2d 867, reversing 
Ford V. First Nat. Bank, Civ.App., 
100 S.W.2d 1112—Faulkner v. Reed, 
Com.App., 241 S.W. 1002, reversing, 
Civ.App., 229 S.W. 946—^Pierce v. 
Plerce, Com.App., 235 S.W. 667, re¬ 
versing, Civ.App., 218 S.W. 144— 
Dempsey v. Gibson, Civ.App., 105 
S.W.2d 423, error dismissed—Oak- 
wood State Bank of Oakwood v. 
Durham, Civ.App., 21 S.W.2d 586 
—^Van Grinderbeck v. Bewis, Civ. 
App., 204 S.W. 1042. 

ABowaiice of attorney^s fees by 
oouct of oomxnon vi^as was void 
where such allowance was withln the 
exclusive jurisdiction of the probate 
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court in the case of a requisitor.who 
contested claim against estate with 
partial success.—^Koelble v. Runyan, 
158 N.B. 279, 25 Ohio App. 426. 
Appolntment of trostee 

Bxclusive jurisdiction of probate 
courf to appoint trustee cannot be 
invaded by appointment by superior 
court as binding direction, and su¬ 
perior court has no power to advise 
or direct in advance action of probate 
court in respect to trust or interfere 
with due administration therein.— 
Rockwell V. Dow, 164 A. 229, 85 N.H. 
58. 

aOnors’ estates 

District court, in proceedingrs for 
declaratory Judgment, involving ap¬ 
pointment of guardlans for minors 
and management and control of mi¬ 
nors’ estates, is without jurisdiction, 
in view of orlgrinal and exclusive pow¬ 
er vested in county court over sub- 
Ject matter of proceedings.—Stewart 
V. Herten, 249 S.W. 552, 125 Neb. 
210 . 

Settlement of executor’s aoconnt 

The superior court cannot exercise 
Jurisdiction prlmarily reposed by 
statute in probate courts, and it can 
settle an executor’s account only on 
an appeal from probate court, and 
then only so far as it can without ex- 
ercising a power vested exclusively 
in probate court.—Fjirst Nat. Bank & 
Trust Co. V. MeCoy, 198 A. 183, 124 
Conn. 111. 

CommoxL-law aaid egnlty oonrts prs- 
oluded from aotlng in cases where 
orphans' court has exclusive Juris¬ 
diction.—^Manzer v. Wycoff, 78 Pa.Su- 
per. 660. 

State*8 xlght of oontest of wlU 

Statutes conferring exclusive Ju¬ 
risdiction over the probate of wills 
on courts of probate do not deprive 
the state of the right to contest a 
will in the regrular way after it has 
been admitted to probate.—State v. 
Keach, 66 P.2d 598, 145 Kan. 403. 
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tion of the probate court must be exclusi 
Conversely, where exclusive jurisdiction rests in an- 
other court, the court of probate may not entertain 
such a matter.55 Where a matter ordinarily within 
the exclusive jurisdiction of a court of probate also 
involves other features beyond the probate court’s 
jurisdiction, another court of competent jurisdic- 


j tion may propcrly cntertain and decide the whole 
j case.®® However, where a court of probate juris- 
: diction can afford adequate and complete relief, a 
I court of general jurisdiction, although it may have 
I concurrent jurisdiction as to a particular subject 
I matter, will ordinarily refuse to cxercise it.®^ An 


Md.—^McLauffhlin v. McGee, 101 
A. 682, 131 Md. 166. 

Masa.—Townsend v. Townsend, 147 
N.S* 562, 252 Mass. 111. 
pa.—Dunlap v. Dunlap, 92 Pa. Super. 
602. 

S.D.—Smith v. Keener, 212 N.W. 498, 
61 S.D. 124. 

Tex.—Corbett r. Raymondville Inde- 
pendent School Dlst., CIv.App., 56 
S,W.2d 326, error dismissed. 

AotioxL asrainst inaurer by beneflclary 
One claiming fund adversely to ea- 
tate as deceased lod^re member*s ben- 
eficlary could sue lodgre therefor in 
court of competent Jurisdiction.— 
Coombes v. Bush, 15 S.W.2d 602, 118 
Tex. 386. 

Incidental determinatLon. of mental 
oapaoity 

In purchaser^s action to auiet title 
and for declaratory Judgrment, that 
district court was requlred to deter- 
mlne vendor^s mental capacity to con- 
vey, did not oust Jurisdiction of pro¬ 
bate court, since filndln^ on such is- 
sue would be only Incidental to gen¬ 
eral Jurisdiction to determine such 
actions, under statutes and constltu- 
tlon.—^Whitney v. Randall, 70 P.2d 
384, 58 Idaho 49. 

55. Cal.—In re Harris* Estate, 72 P. 

2d 873. 9 Cal.2d 649. 

Mlnn.—^In re Peterson’s Estate, 268 
N.W. 707. 198 Mlnn. 46—Masek v. 
Hedlund, 202 N.W. 732, 162 Minn. 
291—Colby V. Street, 178 N.W, 699, 
146 Minn. 290. 

Mo.—Smith' v. St. Louis Union Tnist 
Co., 104 S.W.2d 341, 840 Mo. 979 
—Cape County Sav. Bank v. Wil- 
son, 34 S.W.2d 981, 225 Mo.App. 
14. 

Neb.—In re King^s Estate, 272 N.W. 
205, 132 Neb. 872. 

N.Y.—In re Grube’s Will, 296 N.T.S, 
238, 162 Mlsc. 678—In re Phillips* 
Estate. 258 N.Y.S. 961, 144 Misc. 
347. 

NJ).—Goodin v. Casselman, 200 N.W, 
94, 51 N.D. 543. 

Okl.—In re Vance, 227 P. 881, 102 
Okl. 129. 

Or^Borge v. Traaen, 76 P.2d 939, 
158 Or. 454, rehearing denied 76 P. 
2d 1127, 168 Or. 464—Grandy v. 
Williams, 34 P.2d 622, 147 Or. 409. 
Pa,—In re Stopp*s Estate, 199 A. 493, 
330 Pa. 493—In re Stopp's Estate» 
184 A. 658. 122 Pa.Super. 47—In 
re Hober*s Estate, 180 A. 140, 118 
Pa.Super. 209—^In re Blaszcak's 
Estate, 90 Pa.Super. 689—In re 


Taylor*s Estate, 26 Pa.Dist. & Co. 
475. 

Tenn.—In re Hodge*s Estate, 99 S.W. 

2d 561, 20 Tenn.App. 411. 

Tex.—Johnston v. Stephens, 49 S.W. 
2d 431, 121 Tex. 374, reversing. 
Civ.App., 300 S.W. 225—Stanflll v. 
Pennlman Gravel & Material Co., i 
Com.App., 27 S.W.2d 135, afflrming 1 
Pennlman Gravel it Material Co. v. 
Hutton, Civ.App., 16 S.W.2d 818— 
Winston v. Griffith, 108 S.W.2d 745, 
afflrmed, Com.App.. 128 J5.W.2d 26 
—Schelb V. Sparenberg, Civ.App., 
89 S.W.2d 1062. 

Wls.—In re Staver*s Estate, 260 N.W. 
655, 218 Wis. 114. 

Aecountlng by representatives of de- 
oeased partuer^s widow nr- 
vlvlxig partner 

Court of common pleas sitting in 
eQuity and not orphans* court 
Jurisdiction over suit by deceased 
partner's minor child for accountlng 
by personal representatlves of de¬ 
ceased partner*s widow and the sur- 
vlvlng partner who with knowledge 
of minor*s interest in deceased*s es¬ 
tate formed and conducted new part- 
nership wlthout an accountlng by 
orlglnal partnership.—Ereinson v. 
CommerciaI Nat. Bank, 185 A. 766, 
333 Pa. 332. 

Olalms mULer eontzact with dece¬ 
dent, sought to be recovered in sur- 
rogate*s court, should be determined 
in supreme court action by exeeutor 
to annui contract and inj unet ion will 
be granted restrainlng the determina- 
tlon of the claims in the surrogate*s 
court.—^MacLiean v. Hart, 239 N.Y.S. 
1, 228 App.Div. 379. 

Costody of ohildzes, of petitioneza for 
dlvoxce 

Special statutory Jurisdiction of 
superior court to regulate custody of 
children of petitioners for divorce is 
superior to probate court's Jurisdic- 
tion precluding latter's interference 
with formei^s decree.—Budlong v, 
Budlong, 142 A. 537, certiorari denied 
49 S.Ct. 36. 278 U.S. 642, 73 L.Ed. 
556, and 50 S.Ct. $54, 281 U.S. 760, 
74 L.Ed. 1161. 

Costody of mUior 
Order of probate court, fixing 
amount of bond to be given as super¬ 
sedeas by temporary guardian ap- 
pealing from refusal of appointment 
as permanent guardian, and leaving 
custody of minor with temporary 
guardian pending appeal, was not an 
attempt to exercise Jurisdiction over 
custody of minor, of which district 
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court alone has Jurisdiction, since 
right of custody accruod through ex- 
ecution of supersedeas bond.—^Doug- 
lass v. Stover, Tex.Civ.App., 268 S. 
W. 1039. 

Declaratory Jndgxneat 
Court of common pleas and not the 
[ orphans* court has jurisdiction over 
[ proceeding, under the Uniform De¬ 
claratory Judgments Act, to doter- 
mine legal right of one of lessors un¬ 
der proposed lease,—Petitton of Kari- 
her, 131 A. 265. 284 Pa. 455. 

XAooma tax claims 
County court is without Jurisdic¬ 
tion to order barred claims against 
decedent*s estate for state income 
taxes because claims had not been 
flled within time allowed.—In re 
Adams* Estate, 272 N.W. 19. 224 Wis. 
237, 109 A.L.R. 1364. 

Eipeoiflo performance 
The probate court was wlthout Ju¬ 
risdiction to grant speciUc perform¬ 
ance of oral agreement to devise 
property, the district court alone hav- 
Ing Jurisdiction over action for soe- 
cifle performance.—In re Roberts* Es¬ 
tate, 277 N.W. 649, 202 Minn. 217- 
56. Md.—McLaughlin y. McGee, 101 
A. 682, 131 Md. 156. 

Dlstzict oourt holding pzopearty is 
zsoelvezshlp of issase persos 
District court, which, through re- 
celver, had taken possesslon of prop 
erty belonglng • to son and mother 
had Jurisdiction of suit on Jolnt In- 
debtedness of son and mother, al¬ 
though probate court had appointed 
3 ruardlan of mothep*s estate on ac- 
count of her insanity, and had Juris¬ 
diction to fix priorities of several 
liens asserted upon Jolnt property of 
mother and son and to dlrect sale of 
property to enforce the Judgment.— 
Liauralne v. Vaughn, Tex.Clv.App., 
193 S.W. 712, error refused—Dauraine 
V. Masterson, Tex.Civ.App., 193 S.W. 
798, error refused. 

Bemisslos to eatilty 
A probate court which had Juris¬ 
diction over a testamentary trust 
did not abuse Its discretion in set- 
tling final account of trustee and or- 
dering conflicting claims ‘ to corpus 
of trust to be determined in quiet 
title action in superior court sitting 
as a court of equity.—In re McLen- 
nan’s Estate, CaLApp., 85 P.2d 499. 

57- N.T.—Ris V. Ris, 12 N.T.S.2d 
154. 

Wis.—^Pietraszwicz v. Pietraszwlcz, 
181 N.W. 722, 173 Wis. 623. 
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exccption to this rule is recognizcd in proceedings 
calling for the construction of a will,^* but the 
court will not of its own motion dismiss a proceed- 
ing where the parties do not raisc the question of 
jurisdiction and, more particularly, where most, if 
not ali, of plaintiff s case has been heard.59 Where 
a probate court and another court have concurrent 
jurisdiction, their orders must not confiict,®® and 
the jurisdiction must be exercised in the manner 
customary in the tribunal possessing primary au- 
thority.^l 

While the granting of equitable powers to a court 
of probate, such as the surrogate’s court does not 


impair the general equitable jurisdiction of another 
court,the latter should refuse to exercise its ju¬ 
risdiction in probate matters where the former has 
complete power' to safeguard the interests of the 
parties,although where the proceeding involves 
matters beyond the jurisdiction of the surrogate^s 
court, or court of probate, the court of broader 
jurisdiction may properly entertain the action,64 
and where the parties fail to raise the point that 
there is a proceeding already pending in the sur- 
rogate’s court and acquiesce in proceedings in the 
supreme court the latter may properly exercise its 
general jurisdiction.®^ 


Transfer of eanse 

City's Btatutory right to inspect 
booka, i>aper8, and documenta of 
board of directors of citj' trusts 
through mayor ahould be exercised 
by applicat Ion to orphans* court, not 
petit Ion to court of common pleas for 
writ of mandamus to compel sub- 
mlasion of documenta by board to 
experts appolnted by mayor for in- 
spectlon, ezamination, and audit, and 
supreme court “wH! transfer to such 
court an action by the mayor for 
mandamus on appeal from order of 
court of common pleas discharging 
rule to dismiss action for want of ju¬ 
risdiction, although latter court has 
concurrent jurisdiction with or- 
phans' court.—^Wilson v. Board of 
Directors of City Trusts, 188 A. 588, 
324 Pa. 545. 

IBode of obJectioxL 

Although motion for summary 
judgment dismissing amended com- 
plaint in supreme court in an ac¬ 
tion to declaro as a nullity a 'wlll 
that had been admitted to probate 
in surrogale's court was made ap- 
parently pursuant to niles of clvil 
practlce, and it could not be held 
as a matter of law that supreme 
court was without Jurisdiction, it 
was proper to hear defendants on 
such motion in appllcation to invoke 
rule that supreme epurt will not re- 
tain jurisdiction of a cause as to 
whicfa 8urrogate*8 court has con¬ 
current jurisdiction unless special 
facts require it.—Xoll v. Ruprecht, 
9 N.Y.S.2d 851, 25« App.Dlv. 926. 

58. Wis.—Tharp v. Smlth, 195 N.W. 

331, 182 Wis. 107. 
aUscostimuuLca by suzrogats 

A surrogate*8 court will discon- 
tinue a proceeding for construction 
of a will whlch purports to leave 
property to the trustees under an in¬ 
ter vivos agreement, on petitioner*s 
motion, to permlt commencement of 
new proceedings for similar and oth- 
er rellef in the supreme court, since 
the construction raises issues upon 
which the 8urrogate'8 court has no 
authority to act.—In re Janowitz* 
WIU, 30Q N.Y.S. 38, 164 Misc. 936. 


Betam to probate oonrt 

In suit involving construction of 
will, chancery court, after disposing 
of matter, should have left cause in 
probate court, where debts were not 
paid and ad ministrat Ion not dispens- 
ed wlth.—Union Trust Co. v. Rossl, 
22 S.W.2d 370, 180 Ark. 652. 

59. N.Y.—Ris v. Ris, 12 N.Y.S.2d 
154. 

ex N.Y.—Matter of Lee, 116 N.B. 
352. 220 X.Y. 532—In re Vander- 
bilt, 276 N.Y.S. 745, 163 Misc. 884. 
Sepaxation of phases of gnardiansbip 
(1) Two phases of appllcation for 
appointment as guardian of infanfs 
person and property will be sepa- 
rated and part as to guardianship of 
property contxnued in surrogate's 
court after final decision of issues as 
to infanfs custody by supreme court 
in habeas corpus proceeding,—^In re 
Vanderbilt, 276 N.Y.S. 745, 163 Misc. 
884. 

<2) Testimony, at hearlng before 
surrogate's court on mothefs appli- 
cation for appointment as additional 
coguardian of her infant daughter's 
property after supreme court award- 
ed child*s custody to applicant, must 
be limited strictly to issues, ralsed by 
petition and answer, as to whether 
additional guardian should be appolnt¬ 
ed to conserve property and wheth¬ 
er mother is flt person for such ap¬ 
pointment, and no evldence as to her 
moral character will be received.—In 
re Vanderbilt, supra. 

61. N.Y.—Matter of Ashnefs Es- 
tate. 246 N.Y.S. 129, 231 App.Dlv. 
127. 

Costs or dlsborsameiits 
N.Y.—In re Manzl, 280 N.Y.S. 643, 165 
Misc. 670. 

62. N.Y,—In re Ehlers' Estate, 232 
N.Y.S. 675, 133 Misc. 424. 

15 C.J. p 1016 note 95. 

Dowar 

Statutory jurisdiction conferred on 
courts of probate in allotment of 
dower does not take away original 
jurisdiction prevailing in courts of 
chancery.—^Yarbrough v, Yarbrough, 
75 So. 932, 200 Ala. 184. 
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63. N.Y.—Cassidy v. Savage, 269 N. 
Y.S. 761, 150 Misc. 127—In re Eh- 
lers' Estate, 232 N.Y.S. 676, 133 
Misc. 424—Chenango Valley Sand 
& Gravel Co. v. Paddelford, 13 N. 
Y.S.2d 1006. . 

64. N.Y.—^Van Buren v. Wensley, 
169 N.Y.S. 789, 102 Misc. 248— 
Chenango Valley Sand & Gravel Co. 
V. Paddelford, 13 N.Y.S.2d 1006. 

Bemoval of tmstee 

Action to remove trus+ees on 
grounds not included in surrogate’8 
court act, limiting power of surro- 
gate court will be consldered by su¬ 
preme court.—Crummey v, Murray, 
224 N.Y.S. 49, 130 Misc. 378. 

SpeoilLo performanoe of oontraet to 
make will and ixioideiital matters 
The jurisdiction glven the surro- 
gate over the accounts of an ad- 
ministratrix is not exclusive, but im- 
pliedly limita the general original 
jurisdiction of the supreme court 
only when the surrogate has jurisdic¬ 
tion to determine ali questions in- 
volved in the particular account, and, 
since the surrogate has no Jurisdic¬ 
tion, either to enforce specifle per- 
formance of a contract 't?o make a 
will or to award damages for its 
breach. In vlew of Code Clv.Proc. S 
2510, the supreme court can enter-' 
tain jurisdiction of an action for that 
purpose, and in that action will set- 
tle the account of the admlnistratrix 
of the estate.—^Blaine v. Richardson, 
193 N.Y.S. 612, 

65. N.Y.—In re Malloy's Estate, 17 
N.B.2d 108, 278 N.Y. 429, afflrming 
1 N.Y.S.2d 184, 263 App.Dlv. 30. 

Judgment as Irregolar bnt bindlng 

Where parties waived Jury trial 
and made certain stipulations and 
submitted proposed flndings of fact 
hut dld not raise ^.^.estion of Juris¬ 
diction of the supreme court, Judg¬ 
ment of the supreme court was blnd- 
ing notwithstanding proceeding was 
informal and irregular and not to be 
approved and that another proceed¬ 
ing was pending before surrogate'8 
court.—^In re Malloy’s Estate, supra. 
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Statutcs conferring additional but not plainly ex¬ 
clusi ve juriscliction on probate courts do not operate 
to deprive other courts of a theretofore existing 
jurisdiction over the same subject matter.®®- Con¬ 
current jurisdiction conferred on a probate court by 
statute will not be extended to cover cases other 
than those expressly delegated to it by the legisla- 
ture.®*^ 

c. Other Particular Courts 

Controllfng constitutionat and statutory provFsrons 
govern the exclusive or concurrent jurisdiction of varlous 


courts, such as county, dlstrfct, juvenile, superior and 
other particular courts. 

The exclusive or concurrent character of the ju¬ 
risdiction of particular courts is controllcd by ap- 
plicable constitutional and statutory provisions con- 
strued in the light of the rules sct forth supra §§ 
486-488, and under such provisions exclusive or 
concurrent juriscliction has been held to attach to 
such courts, as the court of a commissioner.®^ a 
court of quarter sessions,®^ a chancery court,a 
children*s court,a Circuit court,"2 a common 
pleas court,72 a county court,74 a district 


66. U.S.—Roberts v. Anderson, aC. 
A.Okl., 66 P.2d 874. 

Mass.—Old Colony Trust Co. v. Segr- 
al, 182 N.B. 578, 280 Mass, 212. 

N.Y,—Bradley v. Roe, 13 N.Y.S.2d 

603, 257 App.Div. 1005. 

67. Tenn.—Chester v. Tumer, 284 
S.W. 365, 153 Tenn. 451, 

68. Tex.—Matagorda County Drain. 
Dist. No. 5 V. Borden, Clv.App., 
181 S.W. 780. 

S 9 , Pa.—Commonwealth v. Novel, 69 
Pa.Super. 616. 

7a Ark.—FIdelity & Casualty Co. of 
New York v. State, for Use of Co- 
lumbla County,* 126 S.W.2d 293, 197 
Ark. 1027. 

Miss.—^Vansant v. Dodds, 144 So. 688, 
164 Miss. 787, suggestlon of error 
overruled 146 So. 613, 164 Miss. 
787. 

N.J-—In re Schultz’s Will, 133 A. 762, 
102 N.J.Eq. 14—Patrlck Connelly, 
Inc., V. Hugh Montague & Son, 4 
A2d 779, 17 N.J.Misc. 36. 

15 C.J. p 1132 note 37. 

71. N.Y.—Miorin v. Miorin, 3 N.Y.S. 
2d 79, 254 App.Div. 619—Walsh v. 
Walsh, 263 N.Y.S, 617, 146 Misc. 

604. 

72. Fla,—^Hodges v. liamar, 161 So. 
81, 119 Plet. 566—State ex rei. 
Whyte V. Gray, i66 So. 493, 116 
Fla. 510. 

m.—Howard v. Swift, 190 N.E. 102, 
356 111. 80. 

Mich.—Petition of Board of Educa- 
tion of City of Detroit, 214 N.W. 
239, 239 Mich. 46. 

Miss.—^Vansant v. Dodds, 144 So. 
688, 164 Miss. 787, suggestion of 
error overruled 145 So. 613, 164 
Miss. 787. 

Mo.—^Underwood v. Oregon County, 
8 S.W.2d 697, 320 Mo. 614—Barber 

V. Nunn, 205 S.W. 14, 275 Mo. 665. 
S.D.—State v. Nieuwenhuis, 178 N. 

W. 976, 43 S.D. 198. 

Tenn.—Department of Highways v. 

Steppe, 266 S.W. 776, 160 Tenn. 682. 
Wls.—In re Adamas Estate, 272 N.W. 
19, 224 Wis. 237, 109 A.L.R. 1364 
—Thorne v. Webster, 213 N.W. 646, 
193 Wis. 97—Rusk v. Perry, 201 N. 
W. 762, 185 Wis. 464. 

W aj. p 1132 note 38. 


Cizenlt cotirfs juzisdlctioiL is eoa- 
cnxrent wlth that of coimty court in 
some matters. 

Ky,—^Newsome v. Reynolds, 90 S.W. 
2d 682, 262 Ky. 4S4—Duke v. Al- 
len, 248 S.W. 894, 108 Ky. 368. 
Tenn.—Carnes v. Henderson, 10 Tenn. 
App. 166. 

Wis.—St. VIncent*s Infant Asylum v. 
Central Wi.sconsin Trust Co., 206 
N.W. 921, 189 Wis. 482. 

Exeroise of ooncurroit juxisdiotiou 
as deferred to county couxt 

(1) The jurij^diction of the Circuit 
court will not be exerclsed origlnally 
in matters wherein the county court 
has Jurisdiction, unless it appears 
that the county court cannot grant 
rellef as adequate, complete, prompt, 
and efficient as can be granted by the 
Circuit court—In re Knoll Guardian- 
ship, 167 N.W. 744, 167 Wis. 461. 

(2) Circuit court will not entertain 
action by legatees under will against 
ezecutors thereof and others for 
damages for converting assets of the 
estate which is being or has been 
probated in the county court, plaintiff 
having an adequate remedy in the 
county court, under statute, as to 
compelling flling of correct inventory, 
etc.—Lehmann v. Weiner, 167 N.W. 
806, 167 Wis. 428. 

Concuzranco wiih supreme court 
Circuit courts and supreme court 
have original concurrent jurisdic¬ 
tion in certain matters.—State v. 
Sullivan, 116 So. 255, 95 Fla. 191. 

73. Ohio.—Fulton v. Kabaker, 197 N. 

E. 131, 49 Ohio App. 213. 

Pa.—^Independent Brewing Co. of 
Plttsburgh V, Colonial Trust Co., 
116 A. 618, 273 Pa, 12—Scherr v. 
Page, 162 A. 317, 107 Pa.Super. 220. 
S.C.—^Fidelity Fire Ins. Co. v. Wlnd- 
ham, 133 S.E. 35, 134 S.C. 373. 

15 C.J. p 1132 note 36. 

Conourrenee wltli supreme oourt 
Original jurisdiction of supreme 
court is concurrent with jurisdiction 
exercised by court of common pleas. 
—State ex rei. Daniel v. John P. 
Nutt Co., 186 S.E. 25, 180 S.C. 19, 
certiorari denled Jno. P. Nutt Co. 
V. State of South Carolina ex rei. 
Daniel, 66 S.Ct 668, 297 U.S. 724, 80 
L.Ed. 1007 


74. Ark.—Montgomery County v. El- 
der. 96 S.W.2d 453, 192 Ark. 845— 
. County Board of Election Com'rs v. 
Waggoner, 78 S.W.2d 821. 190 Ark. 
341—B^nton v. Thompson, 68 S.W. 
2d 924. 1S7 Ark. 208. 

111.—IVTiite V. City of Ottnwa, 230 IlL 
App. 493, affirmed 149 N.B. 521, 31« 
111. 463. 

Ky.—Rice v. Bradley, 263 S.W, 336, 
203 Ky. 776. 

Miss.—Vansant v. Dodds, 144 So, 688, 
164 Miss. 7R7, suggL^stion of error 
overruled 146 So. 613, 164 Miss. 
787. 

Mo.—Parsons v. Wilcox, 227 S.W. 

620, 206 Mo.App. 603. 

Okl.—Cdurtney v. Daniel, 253 P. 990. 
124 Okl. 46—Esch v. Callaway, 261 
P. 1028, 123 Okl. 38. 

Pa.—Commonwealth v. Speer, lio A. 
268, 267 Pa. 129—Commonwealth 
V. Miller, 166 A. 734, 102 Pa,Super. 
323. 

Tenn.—Department of Highways v. 

Stepp, 266 S.W. 776, 160 Tenn. 683. 
Tex.—Gulf Production Co. v, Colquitt, 
CIV.APP., 25 S.W.2d 9S9, modifled 
as to other matters Colquitt v. 
Gulf Production Co., Com.App., 53 
S.W.2d 235—Alderete v. Guader^ 
rama, Civ.App., 265 S.W. 766—^Van 
Ness V. Ci-ow, Civ.App., 216 S.W. 
672. 

Wis.—State v. Circuit Court of La 
Crosse County, 188 N.W. 645, 177 
Wis. 648. 

15 C.J. p 1133 note 40. 

Concurrent jurisdiction with Circuit 
court see supra note 72. 

Coacurreut Juzisdiction with dlstzlet 
court 

(1) Of ali clvll cases wherein the 
matter in controversy exceeds eight 
hundred dollars and does not ex- 
ceed one thousand dollars.—Bull Dog 
Auto Pire Ins. A8s*n v. Brown, Tex. 
Civ.App., 287 S.W. 76. 

(2) Of determlnatlon of who are 
heirs of deceased Citizen allottee of 
one of the Pive Civilized Tribes of 
Indians having restricted heirs.— 
March v. Peter, 64 P.2d 912, 179 Okl. 
207. 

Cououxreut jnzlsdictioxL with miu 
nloipal or dty oouzt of certam xuat- 
ters. 
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court,*^® a family court,^* a juvenile court,*^^ a mu- 


nicipal or city court,"^* a superior court,’’'® and a 


(1) Aetion on Iwnd pfiven to ob- 
taln releaife of autum'>l»ile from at- 
taehmtnt.—VPlla v. V, S. Fidehiy & 
Guaranty Co.. 2n X.Y.S. 17, 245 App. 
Div. 339. 

(2) Proc«*‘ding to rralt forfeilure 
of ur.d?rtalcini? or d4*posit.—People v. 
Schorr. 207 X.T.S. 549, 124 Mis»c. C4. 

XKoliudT* jnxisdiction is grranted 
eounty court In somo matters. 

Ark.—Jackson v. Eldcr, 63 S.'W.2d 
991. 187 Aik. 1094. 

Ky.—Rico V. Bradlcy. 363 S.W, 336, 
2 ;j 3 Ky. 775. 

Okl.—Bsch V. Callaway, 251 P. 1028, 

123 Okl. 3S. 

Xex.—-Putney v. Xilvlngston, Clv.App., 
192 S \V. 259, error granted. 
Xxdnslvs asid ooncnrreiLt tsxxltorlal 
jnzisdletionji of conaty and dlstxlct 
coiuts 

Conn.—Rubin v. Liipson, 114 A. 86. 96 
Conn. 281. 

7B- La.—Brignac v. Buller Sc Fonte¬ 
net, App., 151 So. 4.37. 

Mlnn.—In re Peterson*s Estate, 268 
N.W. 707. 198 Mlnn. 45. 

N.J.—Handelman v. Harrls, 107 A. 
34. 93 N.J.Law 66. 

Okl.—Courtney v. Daniel, 253 P. 990, 

124 Okl. 46*—Cromwell v. Haznilton, 
209 P. 395. 87 Okl. 66. 

Tex.—Zamora v. Gonzale 2 :, Clv.App., 
128 S.W.2d 166, error refused— 
Maryland Casualty Co. v. Over- 
street, Com.App., 61 S.W.2d 810, 
reversing, Civ.App., 42 S.W.2d 160 
—^Van Ness v. Crow, Civ.App., 215 
S.W. 672. 

15 C.J. P 1133 note 39. 

Concurrent Jurisdiction with eounty 
eourts aee supra note 74. 

Baoliudv» Juxisdiottou of dlstxlot 
eomxte 

(1> Oenerally. 

N.M.—Ourbam v. Rasco. 227 P. 699, 
30 N.M. 16, 34 A.L.R. 838. 

Tex.—Trusteee of Crosby Independ- 
ent School Dlst. v, West Dlsln- 
fecting Co.. CIV.APP., 121 S.W.2d 
661, error granted. 

(2) The Slxty-Plfth and Forty- 
First district eourts of EI Paso coun- 
ty are separate and dlsUnct eourts, 
and the jurisdiction of each is plen- 
«ry and excluslve as to cases filed 
therein until a transfer Is made from 
one oourt to the other, under Vemon 
Clv.St.Annot.Suppl.l918 art 30 subd 
34 .—Wx parte Gonzalez, 238 S.W. 635, 
111 Tex. 399. 

7«p N.T.—^People v. Pollock, 198 N. 
YJ3. 669. 

77. Ind.—State ex rei. Geckler v. 
Cox, 9 N-R2a 93, 212 Ind. 440. 

Ky.—Strangway v. Allen, 240 S.W. 

384, 194 Ky, 681. 

31 C.J. p 988 note 64 [a]. 

78, Cal.—Gxigsby v. Ross, 33 P.2d 


450, 138 Cal.App. 757 —Williams Co. 
V. Superior Court of California, 
wUhin and for Los Angeles County, 
275 I*. 838. 97 Cal.App. 422. 

X.Y.—People v. Schorr, 207 N.T.S. 
549, 124 Misc. 64. 

Ohio.—Toohey v. Simmons, 19 N.E.2d 
517, 60 Ohio App. 84, appeal dis- 
missed 17 X.E.2d 269. 134 Ohio St. 
357, certiorari denied Simmons v. 
Toohey. 59 S.Ct. 587, 306 U.S. 647, 
83 LEd. 1046—Fulton v. KabEiker, 
197 N.E. 131, 49 Ohio App. 213. 
Pa.—Scott V. Scott, 80 Pa.Super. 141- 
15 C.J. P 1132 note 35. 

Concurrent jurisdiction with county 
eourts see supra note 74. 

ConourxezLt with Jurisdictloa. of stu 
X^ezlor oourt, prior to amendment by 
constitution In 1928 see Hopkins v. 
Anderson, 21 P.2d 560, 218 Cal. 62. 

CoxLCuxrent jurisdiction with superior 
oonxt lacking as to 

(1) Proceedings of an equitable na¬ 
ture generally. 

Cal.—^Falrview Farms Co. v. Supe¬ 
rior Court of California In and for 
lios Angeles CouAty, 10 P.2d 1011, 
123 Cal.App. 9—^Ingalls v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 9 P.2d 266, 121 Cal.App. 463. 
Ga.—Ahlegren v, Walton, 128 S.E. 
585. 34 Ga.App. 42. 

(2) Cancellation.—Patterson v. 

Clilford F. Reid, Inc., 23 P.2d 35, 132 
CaLApp. 454. 

(3) Rescisslon.—^Tullis v. Title 
Guarantee & Trust Co., 54 P.2d 65, 
11 Cal.App.2d 391—Whittaker v. B. 
E. McCalla Co., 16 P.2d 282, 127 Cal. 
App. 583. 

(4) That complainant secured at- 
tachment In prohibition proceeding 
did not estop him from proceeding on 
theory that action for rescisslon was 
for equitable relief with jurisdiction 
In superior, and not municipal, court. 
—Fairview Farms Co. v. Superior 
Court of California in and for Los 
Angeles County, supra. 

Gonourrenoe of jurisdiction with sn*- 
preme court 

(1) Generally.—Bessan v. Public 
Service Co-Ordinated Transport, 237 
N.Y.S. 689, 136 Mlsc. 368—^People v. 
Meyer, 207 N.Y.S. 741, 124 Misc. 285. 

(2) City court, in proceedings sup- 
plementary to exeeution, is without 
authority to set aside fraudulent 
transfers whlch conceal assets of 
debtor such power remalning in su¬ 
preme court.—^Hyman v. Spector,' 268 
N.Y.S. 342, 160 Misc. *146. 

(3) The supreme court, Albany 
County, rather than city court of city 
of New York, had jurisdiction of pro¬ 
ceeding by judgment creditor for ex- 
amination of third party conceming 
property of judgment debtor who 
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had his place of business in Albany 
county, notwithstanding Judgment 
was recovered in municipal court of 
City of New York; and a judgment 
creditor may Institute proceeding for 
examination of third party concem¬ 
ing property of judgment debtor In 
supreme court of county in which 
debtor has place of business, al- 
though judgment ia recovered in mu¬ 
nicipal court of City of New York, 
when third party is neither resident 
of nor has place of business in City 
of New York.—In re Hollywood Qa- 
rage Corporation, 9 N.Y.S,2d 874, 160 
Misc. 906. 

SxolusLve Juxlsdiotioii of action at 
law for sum not over specifled 
amount.—Phllpott v. Superior Court 
in and for Los Angeles County, 36 
P.2d 636, 1 Cal.2d 512, 96 AL,R. 990 
—Sturgeon v, Security First Nat 
Bank. 33 P.2d 874, 139 Cal.App. 197. 

Xqnitahle matters pleaded as defense 

(1) Municipal eourts have exclu- 
sive Jurisdiction under statute over 
ali cases in which equitable matters 
are pleaded as defense, when original 
Jurisdiction of such cases is in mu¬ 
nicipal court.—Jacobson v. Superior 
Court in and for Los Angeles County, 
53 P.2d 756, 5 Cal.2d 170. 

(2) When complaint is filed in su¬ 
perior court and cause is not pend- 
ing in municipal court, mere filing of 
pleadings which raise equitable de¬ 
fenses does not oust superior court 
of jurisdiction nor thereby confer 
Jurisdiction on municipal court since 
a municipal court is vested with 
jurisdiction over equitable issues 
only when pleaded as defensive mat- 
ter in a case properly pending in the 
municipal court.—Tennesen v. Pru¬ 
dential Ins. Co. of America, 47 P.2d 
1066, 8 Cal.App.2d 160. 

As betwaesi different mimloipal 
oourtB ' 

**Each municipal court has exclu- 
sive Jurisdiction of a cause of ac¬ 
tion arising withln the city or city 
and county wherein It is established,” 
and such cause of action is exclud- 
ed from jurisdiction of any other mu¬ 
nicipal court—Adolph M. Schwarts, 
Inc., V. Burnett Pharmacy, 296 P. 608, 
112 Cal.App.Supp. 781. 

Respectiiig small olalma oourt 

Municipal court had jurisdiction of 
assignee’s action to recover less than 
fllfty dollars, since action being 
brought by asslgnee was not cog^ 
nizable in small clalms court— 
Adolph M. Schwartz, Inc., v. Burnett 
Pharmacy, 296 P. 608, 112 CaLApp. 
Supp. 781. 

79. Cal.—TT. S. Fldelity & Guaranty 
Co. V. Superior Court of City and 
County of San Francisco, 6 P.2d 
243, 214 CaL 468—State v. Superior 
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supreme court.*® 

Concurrent jurisdiction of justices’ and probate 
eourts with that of the particular courts considercd 
in this subdivision of this section is discussed in 
subdivisions a and b respectively, supra. 

§ 491. -Jurisdiction Over Particular 

Matters 

The exclusive or concurrent Jurisdiction of a court 
as to particular matters rests upon, and is limited by, 
the specific statutory and constitutional provislons ap¬ 
plicabis. 


Constitutional and statutory provisiotis defining 
the jurisdiction of particular courts control the ex- 
clusive or concurrent character of such courts over 
particular matters, as has heen shown in respect of 
probate jurisdiction supra § 490 b, Such provi- 
sions determine as to the exclusive or concurrent 
jurisdiction of courts over proceedings concerning 
abatement of a nuisance,^^ aHens,*^ claims against 
the state,decedents* estates,^^ eminent domain,®® 
enforccment of vendors' or mechanies' liens,®® and 
such provisions determine as to the exclusive ju- 


Court In and for San Dlrgo Coun- 
ty, 23 P.2d 1076, 133 Cal.App. 65 
— Molfino V. Pippo, 10 P.2d 78. 122 
CaLApp. 437—Williams Co. v. Su¬ 
perior Court of California, within 
and for Los Angeles County, 276 P. 
838, 97 CaLApp. 422. 
lowa.—Com Belt Telephone Co. v. 
Superior Court of City of Oelwein, 
164 N.W. 168. 180 lowa 986. 

Mass.— Poley v. Commissioner of 
Banks. 197 NE. 448. 292 Mass. 83 

_Allen V. Commonwealth-Atlantic 

Nat. Bank. 143 N.E. 149, 248 Mass. 
302. 

IT.C.—Scott V. American Rv. Express 
Co., 127 S.B. 262, 189 N.C. 377— 
Singer Sewing Mach. Co. v. Burger, 
107 S.B. 14. 181 N.a 241. 

Okl,—Cromwell v, Hamilton, 209 P. 
395, 87 Okl. 66. 

B.I.—Ex parte Asadoorian. 135 A. 

322, 48 R.I. 50. j 

15 C.J. P 1133 note 41. 

Concurrent jurisdiction with municl- 
pal or City court see supra note 78. 

OoncnrreiLt jnzlsdlctloii with suprema 
conrt 

(1) The superior court as well as 
the supreme Judicial court has orig- 
inal and concurrent Jurisdiction of 
all matters of eauity cognizahle un¬ 
der the general principies of chan- 
cery jurisprudence, under Gen.L. c 
214, S$ 1» 2.—Allen v. Commonwealth- 
Atlantic Nat. Bank of Boston, 143 N. 
BL 149, 248 Mass. 302. 

(2) Gen.L.. c 167 $ 36, giving the 
supreme judicial court Jurisdiction in 
equity to enforce S9 22-35, relating 
to liquldation of banks, cannot he 
interpreted as maklng exclusive in 
the supreme judicial court a juris¬ 
diction whlch but for that section 
would be origlnal and concurrent 
both in the supreme judicial court 
and in the superior court, in view of 
Gen.L. c 214 S§ 1, 2.—Allen v. Com¬ 
monwealth-Atlantic Nat Bank of 
Boston, supra. 

(8) Under statutes conferring on 
the superior court a general juris¬ 
diction in equity, coextensive with 
that of the supreme judicial court, 
origlnal powers are concurrently ex- 
ttcised by justices of thesft com- 


mon-law courts, accordlng to thei 
usage and practice in chancery.— j 
Eastern Maine General Hospital v. 
Harrison, 193 A. 246, 135 Me. 190. 

SxolnsLva jnilsdiotloii. Is oonfsrxed 
on snperior courts as to certain mat- j 
ters. I 

Cal.—^Ingalls v. Superior Court in | 
and for Los Angeles County, 9 P. 
2d 266, 121 CaLApp. 453—Scott v. 
Superior Court in and for Los An¬ 
geles County, 292 P. 290, 108 Cal. 
App. 764—Johnston Gas Furnace 
Corporation v. Superior Court in! 
and for Los Angeles Connty, 288 P. 
808, 106 CaLApp. 166. 

Ga.—^Tyson v. Tyson, 167 S.B. 172, 
176 Ga. 137. 

83. Idaho.—State v. Minidoka Coun¬ 
ty, 298 P. 366, 50 Idaho 419. 

N.Y.—In re Staten Island Nat. Bank! 
& TTust Co.. 282 N.Y.S. 163, 156 
Misc. 330—^People v- Pollock, 198 
N.Y.S. 569. 

15 C.J. p 1133 note 42. 

Bxdoslvn origlnal juxlsdlctloii. is 
conferred on supreme oonrt as to 
some matters. 

N.Y.—In re Phillips Bstate, 258 N.Y. 
S. 951, 144 Misc. 347—In re Wolton, 
211 N.Y.S. 501, 125 Misc. 564. 

Tex.—State Highway Commission of 
Texas v. Tnegg, Civ.App., 57 S. 
W.2d 929. 

81. La.—^Natchltoches v. Coe, 3 
Mart.,N.S., 140. 

82. N.Y,—In re Wolton, 211 N.Y.S. 
501, 125 Misc. 564. 

Natnrallzation of aliens lies within 

the exclusive jurisdiction of the su¬ 
preme court in New York.—^In re 
Wolton, supra. 

83. Idaho.—Thomas v. State, 100 P. 
761, 16 Idaho 81. 

Bocommendatory jndgment 

Trial court has no jurisdiction to 
enter recommendatory judgment that 
clalm is obligation against state 
the supreme court having origlnal ju¬ 
risdiction to hear claims against the 
state and render decision recom¬ 
mendatory to the next session of the 
legislature.—Stato v. Minidoka Coun¬ 
ty, 298 P. 366, 60 Idaho 419. 
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Suit against ^Anthorlty” aa not claim 
against state 

The supreme court and not the 
court of claims has jurisdiction of 
claim by patient against the Sara- 
toga Springs Authority for negli- 
gence by the authority*s employees 
in giving treatments, the state not 
being liable for torts of the author¬ 
ity.—Pantess v. Saratoga Sorings Au¬ 
thority. 8 N.y.S.2d 103, 255 App.0iv. 
426. 

84. Cal.—State v. Superior Court in 
and for San Diego County, 23 P.2d 
1076, 133 CaLApp. 65. 

Mo.—State Bank of Willow Springs 
V. Lllllbridge, App., 262 S.W. 433, 
afflrmcd in part and reversed in 
part 293 S.W. 116, 316 Mo. 968. 

15 C.J. p 1133 notes 45, 46. 


C8. Cal.—Scott V. Superior Court in 
and for Los Angeles County, 292 
P. 290, 108 CaLApp. 764. 

Ind.—Vaught v. Knue, 115 N.R 108, 
64 Ind.App. 467. 

N.J.—^Patrick Connelly, Inc., v. Hugh 
Montague & Son Co., 4 A.2d 779, 17 
N.J.Mlsc. 36. 

16 C.J. p 1133 note 62. 

Chanoexy court has exolnsive Juris- 
dlotion under municipal mechanies* 
lien law.—^Patrick Connelly, Inc. v. 
Hugh Montague & Son Co., supra. 

Squitable aotiLon to foreclose ma. 
chanio’8 lien on property situated 
outside City is within exclusive Juris¬ 
diction of superior court and not 
within jurisdiction of municipal 
court—Johnston Gas Furnace Cor¬ 
poration V. Superior Court in and for 


85. Tenn.—^Department of Highways 
V. Steppe, 266 S.W. 776, 160 Tenn. 
682. 

15 C.J. p 1133 note 50. 

Opsning and esfcablishing nsw roads 
Rev.Stl919 13 10625-10628, give 
the county courts exclusive origlnal 
jurisdiction to open and establlsh 
new roads and determine questions 
relating to practicability; hence such 
questions cannot be disposed of in 
the Circuit court on suit to enjoln 
petitions for the establishment of a 
road.—^Parsons v. Wilcox, 227 S.W. 
620, 206 Mo.App. 603. 
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risdiction of courts over procecdings concerning es- 
cheats,*'* homesteads.*** husband and wife,** in- 


fants,®** landlord and tenant,®! lunatics,®® motor vo. 
hides,®* partners,®* penalties,®® real estate,®* re- 


t*os Angt‘l#s County, 2S8 P. SOS, 106 
Cal.App. 166. 

07. S.D.—State v. Xlf‘uwt‘nhuis, 178 
X.W. 976. 43 S.D. 1U8. 

15 C.J. P 1133 note 49. 

88. Tex,—Lyne v. Panhandle Const. 
Co., Clv.App., 114 S.W.2d 1195, er¬ 
ror distniRsed—Federal Land Dank 
of Houston V. Tarter, Clv.App., 86 
S.W.2d 523, error dismissed. 

89. Ariz.—Berman v. Thomas, 19 P. 
2d 685. 41 Ariz. 457. 

Ga.—Green v. Beaumont, 147 S.E. 
911, 39 Ga.App. 606. 

DlvoTc* aaid aUznosy 

(1) Supreme court Is wlthout ju- 
risdictlon of origlnal petition seeking 
modlftcatlon of order for aUowance 
In dlvorce action since exclusi ve orig- 
inal jurisdlction of dlvorce and ali- 
mony resides in the superior court.— 
Ex parte Asadoorian. 135 A. 322, 48 
R.I. 50. 

(2) Generally speaklng the superi¬ 
or court has exclusive jurisdictlon 
of questlon» respecting allmony, so 
that the clty court may not entertain 
a suit haaed on the superior courfs 
judgment for aliinony.—Tyson v. Ty¬ 
son, 167 S,R 172, 176 Ga. 137. 

(3) But the exclusive jurisdictlon 
of the superior court appUes “only as 
respects proceedings to adjudicate 
the plalntiir.s right to alimony and 
to rcnder a judgmtmt or decree there- 
for. Exclusive jurisdictlon Is not 
vested in the superior court as re¬ 
spects suits Instituted ui>on a con- 
tract entered into between a husband 
and wlfe by which he agrees to pay 
allmony to her,” and where suit is 
instituted in a clty court on a con- 
tract npproved by the Judge of the 
superior **t>urt, a plea to the jurlsdic- 
tion on the ground that the action 
•uras one for alimony and therefore 
wlthin the exclusive jurisdictlon of 
the superior court ia properly atrick- 
en.—Green v. Beaumont, 147 S.E. 911, 
912, 39 Ga.App. 606. 

Marriage contraet 

The uRCcrtalnment of rlghts and 
applioation of remedies in relati on to 
the marriage contraet are within the 
civil jurisdictlon of the supreme 
court, and where that is ali that is 
Involved the famlly court is "without 
jurisdlction.—^People v, Pollock, 198 
N.Y.S. 569. 

SSatrlmonlal aetioins aad suppozt 
Supreme court and magistrate*s 
courts have concurrent jurisdlction 
in actions to obtain support, but su¬ 
preme court has exclusive jurisdic¬ 
tlon of matrimonial actions.—^People 
V. Meyer, 207 N.Y.S. 741, 124 Misc. 
286 . 


9a Ind.—state ex rcl. Gcckler v, 
Cox. 9 X.E.2d 93. 212 Ind. 440. 

Ky.—Strangway v. Allen, 240 S.W. 
2S4. 194 Ky. 6S1. 

X.Y.—Mlorin v. Miorin. 3 N.Y.S.2d 
79, 254 App.Div. 619. 

15 C.J. p 1133 note 43—31 C.J. P 988 
noto.R 63. 64. 

Adoption 

Tenn.—Tames v. Henderson, 10 Tenn. 
App. 166. 

St. Vincentes Infant Asylum 
V. Central Wisconsin Trust Co., 206 
X.W. 921. 189 Wis. 483. 

Cnstody 

(1) Generally.—Commonwealth v. 
Miller, 166 A. 734, 102 Pa.Super. 323 
—15 C.J. p 1133 note 43 [a]. 

(2) Determination of whether fa- 
ther or mothor has superior right to 
custody of children, having regard 
to thelr best Interests and 'welfare, 
Is within jurisdictlon of supreme 
court, and not children*s court under 
applicable constitutional and statu- 
tory proviaions.—^Walsh v. Walsh, 
263 N.Y.S. 517, 146 Misc. 604. 

(3) The jurisdictlon of the juvenile 
court over the custody of children, 
which Is limited to boys under seven- 
teen and girls under eighteen years, 
and Is exercised on behalf of the 
state only, does not exclude the ju- 
risdiction of the clrcuit court sitting 
in equity to determine the right to 
custody of the child in a controver- 
sy between individuals claiming such 
right, or where the child is not de¬ 
pendent or delinquent within the 
Juvenile court act.—Strangway v. 
Allen, 240 S.W. 384, 194 Ky. 681. 
Belinqnency 

Neb.—^Ex parte Henderson, 283 N.W. 

372, 135 Neb. 613. 

Support 

Special sessions court of New York 
City has exclusive jurisdictlon of ac¬ 
tion to compel father to support 11- 
legitimate child, and supreme court 
cannot render declaratory judgment 
thereon.—^Haan v. Haan, 231 N.Y.S. 
58, 133 Misc. 197. 

91. N.J,—Taylor v. Small Cause 
Court, 7 A.2d 872, 123 N.J.Law 40. 
N.C.—^Bryan v. Street, 183 S.B. 366, 
209 N.C. 284. 

Dlstzict asLd justiees^ conrtB oouu 
paxed 

(1) The dlatrict court of City of 
Camden has exclusive jurisdictlon 
over proceedings under landlord and 
tenant act for removal of tenant 
from premises located anywhere in 
Camden County, so that judgment of 
justice of the peace, dispossessing 
tenant of premises located in such 
county, but outside city of Camden, 
must be set aside on certiorari; and 
the statute extending jurisdictlon of 
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justlces of the peace holding small 
cause courts to proceedings between 
landlords and tenants did not give 
such justlces general jurisdictlon 
in such cases so far as it condicts 
with landlord and tenant act giving 
district courts in counties wherein 
leased premises are situated exclu¬ 
sive jurisdictlon «to remove tenants. 
—Taylor v. Small Cause Court for 
Camden County, 7 A.2d 872, 123 N. 
J.Law 40. 

(2) The landlord and tenant act. 
giving district court of city exclu- 
Bive Jurisdictlon over proceedings 
thereunder for removal of tenant 
from premises located anywhere in 
county wherein city is located, is 
not unconstitutlonal so far as it al> 
tempts to change small cause court 
act, giving justlces of the peace hold¬ 
ing such courts jurisdlction of pro¬ 
ceedings between landlords and ten¬ 
ants.—Taylor v. Small Cause Court 
for Camden County, supra, 

Svlotlon 

Landlord was not requlred to brlng 
summary procecding in ejectment in 
justice's court to evict tenant, but 
could sue in ejectment in superior 
court, sinco as between landlord and 
tenant superior courts have concur¬ 
rent jurisdlction with justicc's court, 
and defendant in ejectment commcnc- 
ed in superior court, by denylng 
plaintilTs titio, controverting allega- 
tlon of tenancy, and plcading bet- 
terments, conferred jurisdictlon of 
action upon superior court.—Bryan v. 
Street, 183 S.E. 366, 209 N.C. 284. 

92. La.—Segur v. Pellerin, 16 La. 
63. 

S.C.—-Walker v. Russell, 10 S.C. 82. 

93. N.Y.—Bessan v. Public Service 
Co-Ordinated Transport, 237 N.Y.S. 
689, 135 Misc. 868. 

Injuries axlsing from opexutlon with- 
iu City 

City court has concurrent jurisdic¬ 
tlon with supreme court in city of 
New York In action for injuries by 
operation of motor vehlcle In clty.— 
Bessan v. Public Service Co-Ordinat- 
ed Transport, supra, 

94. Okl.—Cromwell v. Hamillon, 209 
P. 395, 87 Okl. 66. 

47 C.J. p 1206 note 42 [a] (1). 
Exclusive or concurrent jurisdictlon 
of courts of law and equity over 
proceedings for dissolution of a 
partnership and accounling Is con- 
sidered in the C.J.S. title Partner¬ 
ship S 411. also 47 C.J. p 1204 note 
34-p 1205 note 36. 

95. Ariz.—^Miaml Copper Co. v. State, 
149 P. 768, 17 Ariz. 179, Ann.Caa 
1916E 494. 

15 C.J. p 1134 note 54. 

98. Fla.—Barrs v. State, 116 So. 28 
96 Fla. 76. 



rOURTS 


§ 492 


21 O.J.S. 


ceivers,®'^ specific performance,®* statutory bonds,»® ' 
taxes and assessments,^ waste,^ water rights,® and [ 
the issuance of writs of prohibition,^ habeas cor- j 
pus,® mandamus,® and quo warrantoJ j 

I 

§ 492. Priority and Retention of Jurisdiction 

That court which firat takes cognizance of an action 
over which it has jurisdiction and power to afford com- 
plete reiief has the exclusive right to dispose of the 
controversy wlthout interference from other courts of 


concurrent Jurisdiction In which similar actions are sub* 
sequently instituted between the tame parties seekino 
similar remedies and involving the same questlons. 

Where two actions between the same parties, on 
the same subject* and to tcst the same rights, are 
brought in different courts having concurrent juris¬ 
diction, the court which first acquires jurisdiction, 
its power bcing adequate to the administration of 
complete justice, retains its jurisdiction and may 
dispose of the whole controversy,® and no court of 


—Newsome v. Reynolds, 90 S.W, 
2d 6S2, 262 Ky. 484. 

La._^Ducre v. Milner, 141 So. 617, 

annulllng 140 So. 158, and rehear-* 
ing denied 142 So. 618, set aside 
144 So. 610, 175 La. 807, conformcd 
to, App., 146 So. 734. Rehcarlng 
denied, App., 146 So. 734. 

Mlss.—^Vansant v. Dodds, 144 So. 688, 
164 Mlss. 787, suggestlon of error 
overruled 145 So. 613, 164 Miss. 
787. 

16 C.J. p 1133 note 48. 

Voroihle entry aad tinlaiwfnl detainer 
Under provlslon of constitution 
glving justices* courts concurrent Ju¬ 
risdiction wlth dlstrict courts In 
cases of “forcible entry’* and “un- 
lawful detainer.'* ali actions falllng 
withln the general category of forci- 
hle and unlawful entry and forcihle 
and unlawful detainer are *included 
In Its terms, since the words “forci- 
hly entry** are sufficient to compre- 
hend “unlawful entry” and words 
“unlawful detainer” are sufficient to 
comprehend “forcihle detainer.”— 
State ex rei. Hamshaw v. Justice’s 
CoUrt of Union Tp. in and for Madi- 
son County, Mont., 88 P.2d 1. 

Partitlon 

(1) Generally. 

Ky.—Newsome v. Reynolds, 90 S.W. 
2d 682, 262 Ky. 484—Duke v. Al- 
len, 248 S.W. 894, 198 Ky. 368. 

Tex.—^Alderete v. Guaderrama, Civ, 
App., 265 S.W. 766. 

15 C.J. p 1133 note 48 [aj. 

(2) The concurrent Jurisdiction of 
state courts possesslng general equi- 
ty powers wlth courts of law and 
probate courts over partition pro- 
ceedlngs is discussed In the C.J.S. tl-] 
tle Partition S 62. also 47 C.J. p 856 
note 78-p 367 note 98, p 369 note 7. 
ntle 

(1) “Under cur system of courts. 
the Jurisdiction to make a conclu- 
sive and final adjudication of tltle 
to land rests alone with the Circuit 
and chancery courts, and now to a 
limited extent wlth the county 
courts.”—Vansant v. Dodds. 144 So. 
688, 690, 164 Miss. 787, suggestlon 
of error overruled 145 So. 613, 164 
Mlss. 787. 

(2) Diatrlct court alone, to exclu- 
«ion of county court and executors. 


has power to determine issue of title 
as between devisces and widow, 
claiming contrary to will.—Johnson 
V. Coit, Tex.Civ.App.. 48 S.W.2d 307. 

97. Tenn—Taylor v. Smlth, 111 S. 
W.2d 1020, 172 Tenn. 247. 

98. Minn.—0'Brien v. Lien, 199 N. 
W. 914, 160 Minn. 27$. 

Okl.—^Esch V. Callaway, 251 P, 1028, 
123 Okl. 38. 

99. Tex.—^Myers v. State, 106 S.W. 
48, 47 Tex.Clv.App. 336. 

1. Ark.—County Board of Electlon 
Com’rs V. Waggoner, 78 S.W.2d 821, 
190 Ark. 341—Jackson v. Elder, 63 
S.W.2d 991, 187 Ark. 1094. 

Mlss.—Walta v. Black Bayou Drain- 
age Dist, 186 So. 577. 

16 C.J. p 1134 note 55. 

Assessmeiit of omitted propezty 
Ky.—Rice v. Bradley, 263 S.W. 336, 
203 Ky. 775. 

Ihcome taxes 

Jurisdiction to pass upon issues in- 
volved in ordering barred claims for 
state income taxes can be acquired 
and exercised only by tribunals and 
in manner and under conditions pre- 
scribed in income 'tax act, and the 
county court was without Jurisdic¬ 
tion to order barred claims against 
decedent*s estate for income taxes 
because not filed in time, where un¬ 
der statute exclusive Jurisdiction of 
such matters was vested in the tax 
commission, county boards of review, 
and Circuit courts.—^In re Adams Es¬ 
tate, 272 N.W. 19. 224 Wis. 237, 109 
A.L.R. 1364. 

2. Ky.—Collins v. Security Trust 
Co., 266 S.W. 910, 206 Ky. 30. 

3. Idaho.—^Hlllcrest Irr. Dist. v. 
Nampa & Meridian Irr. Dist., 66 P. 
2d 115, 57 Idaho 408. 

N.C.—Perry v. Shepherd, 78 N.C. 83. 

4. W.Va.—Chesapeake, etc., R. Co. v. 
McDonald. 63 S.B. 968, 65 W.Va. 
201 , 

5. Fla.—State ex rei. Williams v. 
Prescott 148 So. 683, 110 Pia. 261. 

16 C.J. p 1134 note 67. 

a 111.—^People V. Southern Illinois 
Ry. & Power Co., 227 IlLApp. 497. 
Tex.—^Trustees of Crosby Independ- 
ent School Dist. v, West Disinfect-^ 
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Ing Co., Civ.App., 121 S.W.2d 

661, error granted—State Highway 
Commission of Texas v. Tengg, 
Civ.App., 57 S.W.2d 929. 

10 C.J. p 63 note 21 [a]—15 C.J. p 
1134 note 57. 

7- Arlz.—State v. Joncs, 137 P. 544. 

16 Ariz. 215. 

15 C.J. p 1134 note 67. 

a U.S.—Heconstruction Finance Co. 
V. Zimmorrnan, C.C.A.S.C., 76 F,2d 
313, 316, citing Corpus Jtiris—Em- 
ployers' Reinsurance Corporation v- 
Pldelity Union Casualty Pire Ins- 
Co.. D.C.Tex.. 36 F.2d 813. 

Ala.—Glazner v. Jenkins, 186 So. 476, 
237 Ala. 262—^Bx parte McAneny, 
186 So. 142, 237 Ala. 135—Ex parte 
Burch, 184 So. 694, 697. 236 Ala. 

662, citing Corpus 9nris—Minor v. 
Thomasson, 182 So. 16. 236 Ala. 
247—State v. Worthington, 149 So. 
709, 227 Ala. 204, denying certio¬ 
rari 149 So. 707. 25 Ala.App. 611— 
Monroe County Bank v. Smlth. 134 
So. 797, 798, 223 Ala. 63, citing 
Corpus Juris—Morris v. McElroy. 
122 So. 606, 607, 23 AlaApp. 96. 
citing Corpus Juris, and certiorari 
denied 122 So. 608. 219 Ala. 369. 

Ark,—^Wasson v. Dodgo, 94 S.W.2d 
720. 192 Ark. 728—^Moore v. Prlce, 
70 S.W.2d 663, 565. quoting Corpus 
Juris—^Davis v. Lawhon, 62 S.W.2d 
887, 186 Ark. 51—Wright v. Le 
Croy, 44 S.W.2d 365, 184 Ark. 837 
—Vaughan v. Hlll, 242 S.W. 826. 
154 Ark. 528. 

Cal.—Slinack v. Superior Court in 
and for Tulare County, 13 P.2d 
670, 216 Cal. 99—Cutting v. Bryan, 
274 P. 326, 206 Cal 254, certiorari 
denied 50 S.Ct. 16, 280 U.S. 556, 74 
L.Bd. 611—Gorman v. Superior 
Court In and for Fresno County, 72 
P.2d 774, 776, 223 CaI.App.2d 173. 
quoting Coipus JUris—Corcoran v. 
Harris, 270 P. 391, 94 Cal.App. 19. 
Colo.—People v. Morley, 234 P, 178. 
ISO, 77 Colo. 25, citing Corpus Ju¬ 
ris. 

Fla,—^Moss V. Sperry. 191 So. 631— 
Ocean Accident & Guarantee Cor¬ 
poration V. Tucker, 150 So. 606, 112 
Fla, 401—^Ex parte Sirmans, 116 So. 
282, 94 Fla, 832—^Maddox Grocery 
Co. V. Hay, 100 So. 747, 87 Fla. 
492—Sanford v. State, 78 So. 340. 
76 Fla 393. 
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IH.—People V. Haan, W X.K. .J>13, 351 
in. 68—Taylor v. Atchiaon, T. & S. 
P. Hy. Co.. 11 N.E.2d 610. 292 111. 
App. 457, cortiorarl denlcd Atchi- 
»on. T. & S. F. R. Co. v. Taylor. 58 
S.Ct, 942. 304 U.S. 560. 82 L.Ed. 
1528—Chicago City Bank & Truat 
Co. y. Paschong, 4 N.B.2d 254, 287 
IlLApp. 1—Brown v. Hamsmith, 
247 I11.APP. 358—McCormick v. Mc- 
Cormick, 243 llLApp. 55. 

Ind.—State ex rei. Tuell v. Shelby 
Circuit Court of Shelby County, 23 
N'.B.2d 425—State ex rei. Kunkel v. 
Circuit Court o£ La Porte County. 
200 N.E. 614, 209 Ind. 6S2—Brown 
V. Doak Co., 135 X.E. 343, 192 Ind. 
113, tranaferred, see 133 N.B. 172, 
77 Xnd.App. 130. 

lowa.—^First M. E. Church ot Ottum- 
wa V. Hull. 280 X.W. 631, 535. 225 
lowa 306, quoting Corpus Juris. 
Kan.—Bank Sav. Life Ins. Co. of To- 
peka V. Schroll, 41 P.2d 731, 141 
Kan. 442—City of Hutchlnaon v. 
Hutchlnson Gas Co., 264 P. 68, 74, 
125 Kan. 346, 57 A.L.R. 137. quot- 
inj Corpus Juris—^Bumgardner v. 
Halverstadt. 222 P. 762. 115 Kan. 
124. 

Md.—Woodcock V. Woodcock. 179 A. 
826, 169 Md. 40. 

Masa.—^Morin v. Eliis. 189 X.E. 95, 
285 Mass. 370—Old Colony Trust 
Co. V. Segal. 182 N.E. 578, 280 
Mass. 212. 

Minn.—State v. Dlstrict Court, 
Pourth Jadicial Dlst, 262 N.W. 155, | 
157, quoting Corpus Jtxrls. . ! 

Mo.—State ex rei. Townsend v. Muel- 
ler, 51 S.W.2d 8. 330 Mo. 641—| 
State ex rei. Banner Loan Co. v. 
Landwehr, 27 S.W.2d 26, 324 Mo. 
1142—Grey v. Independent Order of 
Foresters. App., 196 S.W. 779— 
ler V. International Fire Assur. 
Co. of America, App., 296 S.W. 462 
—Miller v. Continental Assur. Co. 
of America, App., 196 S.W, -448. 
Mont—Q'Sullivan v. Alexander. 234; 

P. 1099. 73 Mont. 12. 

2^eb.—Lincoln Joint Stock Land Bank 
V. Puller. 273 N.W, 14. 132 Neb. 677. 

—^Metcalfe v. Dlstrict Court 'of: 
Second Judicial Dist. in and for 
* Washoe County, 274 P. 6, 61 Nev. 

253. ' I 

N.J,—Barton v. Silver. 162 A. ^82, 
107 N.J.Bd. 314. 

N.T.—In re Vanderbilt, 276 N.T.S.: 
746, 163 Misc. 884—^Haber v. Chase 
Nat. Bank of New York, 275 N.T. 
S. 776, 153 Misc. 393—Producers’ 
Royalty Cq. v. Ottinger, 222 N.T.S., 
373, 129 Misc. 694. 

N.C.—^Allen v. Allemania Pire Ins.j 
Co„ 197 S.B1 200. 213 N.C. 586. ' 

Ohio.r—Addams v. State, 135 N.K. 
667, 104 Ohlo St 475—Morehead 
V. Central Trust Co., 5 N.Si,2d 932, 
54 Ohlo Appl 9—State v. Ziangerle.' 
184 N.EL 32, 44 Ohio App. 65, af- 
flrmed ISS N.R 69, 126 Ohio Stt 
247—Cttlp V. Heoht 183 N.E.-437,' 
48 Ohio App. 430—Cleveland P?ot- 


estant Orphan Asylum v. Soule, 5 
Ohio App. 67. 

Okl.—Schofield v. Melton, 25 P.2d 
279, 166 OkL 64—Courtney v. Dan- 
iel, 253 P. 990, 993, 124 Okl. 46, 
quoting Corpus Jtiris—Cromwell v. 
Hamilton, 209 P. 395, 87 Okl. 66 . 
Or.—La Pollett v. La Follett, 299 P. 
209, 300, 136 Or. 332, citlng Corpus 
Juris. 

Pa.—Trecs v. Glenn, 181 A. 579, 319 
Pa. 487, 102 A.L.R. 304—Pidellty 
Mortg. Guarantee Co. v. Bobb. 160 
A. 120, 306 Pa. 411, followed in 160 
A- 123, 306 Pa. 423—Magroun v. 
Dauphin County Pennsylvania Au- 
thority, 29 I^Dist & Co. 401, 43 
Dauph.Co. 357—In re Breyer*s Bs- 
tate, 19 Pa.Dist & Co. 266—In re 
Celenza*s Bstate, 17 Pa.Dist. & Co. 
319—In re Crissweirs Bstate, 86 
Pa.L.J. 616. 

S.C.—Pidelity Fire Ins. Co. v. Wind- 
ham, 133 S.B. 35, 134 S.C. 373. 

Tenn.—^Valley v. Lambuth, 1 Tenn. 
App. 547. 

Tex.—V. D. Anderson Co. v. Toungr. 
101 S.W.2d 798, 128 Tcx. 631—Mc- 
Curdy v, Gage, 69 S.W.2d 66 , 123 
I Tex. 568, affirming Gage v. Mc- 
! Curdy, Civ.App., 60 S.W.2d 468, and 
rehearing denied McCurdy v. Gage, 
i Com.App., 75 S.W.2d 1107—Russell 

V, Taylor, 49 S.W.2d 733. 121 Tex. 
450 —State v. Baker, 40 S.W.2d 41, 
43, 120 Tex. 307, citing Corpus Jtu 
ri^ and afhrming Baker v. State. 
Civ.App., 26 S.W.2d 324—Conn v. 
Campbell, 24 S-W.Bd 813, 119 Tex. 
82—^Neal v. Texas Employers* Ins. 
Ass’n. 14 S.W.2d 793, 118 Tex. 236, 
denylng error Texas Employers’ 
Ins. Ass’n v. Neal, Civ.App., 11 S. 

W. 2d 847—^Barrier v, Lowery, 13 S. 
W.2d 688 , 118 Tex. 227, denying re¬ 
hearing 11 S.W.2d 298, 118 Tex. 
227—Cleveland v. Ward, 285 S.W. 
1063, 1070, 116 Tex. 1, citing Cor¬ 
pus Jutis—Cavers v. Sioux Oil & 
Refining Co., Com.App:, 39 S.W.2d 
862, reversing, Civ.App., 23 S.W.2d 
421, and rehearing denied, Com. 
App., 43 S.W.2d 578—Lynn County 
School 'Bd. V. Garlynn C. Co. L. 
Sch. DIst, Civ.App., 118 S.W.2d 
1070, 1072, citing Corpus Juris— 
Miller v. White, Civ.App.. 112 SlW. 
2d * 487,: error dbsmissed—Coker v. 
Logan, Civ.AllP^ 101 S.W.2d 284. 
error . refused- 7 -Cooper v. ynited 
Producers Qp.,’ Civ.App., 96 S.W.2d 

* 211—^Brand v. Eubank, Civ.App., 81 
S.W.2d 1023, error dismissed—^Tex- 
'as Gas' Utilities Co. v. City of 
Uvalde, Civ,App., 77 S.W.2d 760— 
Edmondspn v. Carroll, Civ.App., 65, 
S.W.2d 1107, error dismissed—Buf- 
falo Engineerin^ Co. v. Welch, Civ. 

' App., 61 S.W,2d* SSS-^orzelius v. 
Cosby “Prodttcink & Royalty Co., 
Civ.App., 52 S.W.2d 270—RlOhard- 
son V. JECent Giv.App., 21 S.W.2d 72, 
'error refused—Woottcrs v. Wynne, 
Clv-App., 7 S.W. 2 d 940—Henderson 
V. MUler, Civ.App., 286 S.W. 601— 
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Berndt v. Kloss, Civ.App., 263 S.W. 
949—Cunningham v. City of Corpu» 
Christi, Civ.App., 260 S.W. 266— 
Dilworth & Marshall v. Kirby, Civ. 
App., 253 S.W. 860, modifled on oth- 
er grounds Kirby v. Dilworth & 
Marshall, Com.App., 260 S.W. 152. 
Utah.—^Nielson v. Schlller, 66 P.2d 
365, 368, quoting Corpus Jnrls— 
Escalante Co. v. Kent, 7 P.2d 276, 
278, quoting Corpus Juris. 

Vt.—^Weiner v. Prudential Ins. Co. of 
America, 1 A.2d 708, 118 A.L.R 
1237. 

Va.—^Preston v. Legard, 168 S.B. 445, 
160 Va. 364. 

W.Va.—State v. Shepherd, 121 S B. 
98, 95 W.Va. 335—Abney-Barnes 
Co. V. Davy-Pocanontas Coal Co., 
98 S.E. 298, 83 W.Va. 292—McGrew 
V. Maxwell, 94 S.B. 395, 80 W.Va. 
718. 

15 C.J. p 1134 note 58. p 1131 note 
26—38 C.J. p 65 note 10. 

Actions in courts of law and equity 
having concurrent Jurisdiction see 
C.J.S. title Equity § 21, also 21 C. 
J. p 40 note 39->p 41 note 41. 

Maauar of commencemeiLt 

Text rule applles rcgardless of 
whether litigation is commenced by 
petition or summons.—Colson v. Pel- 
gram, 182 N.E. 19, 259 N.Y. 370, re¬ 
versing 266 N.T.S. 640, 235 App.Div. 
137. 

Sufflcienoy of petitiou 

(1) The fact that the petition first 
flled may be subject to demurrer 
does not prevent applloation of the 
text rule.—^Dallas Joint Stock Land 
Bank of Dallas v. Sutherland, Tex. 
Civ.App., 74 S.W.2d 291—^Duncan v. 
National Union Pire Ins. Co., Tex 
Civ.App., 4 S.W.2d 278. 

(2) It has been held, however, that 
no suit is institutej so as to pre- 
clude other courts from taking juris- 
diction when no parties are namcd 
and *‘no pleading setting up a cause 
of action against any one is alleged.’* 
—State Nat. Bank of San Antonio v. 
Lancaster, TexCiv.App., 229 S.W. 
888 , 885, error refused. 

Wheu JuxisdlctloxL aoqulred 

(1) Qucstion of priority of Juris- 
diction of two courts will be deter- 
mined as from date of fillng orlginal 
petition and issuance of process, pro- 
vided such petition and cause of ac¬ 
tion stfL^ed in it were not abandoned. 
Mo.—Jullan v. Commercial Assur. 

C 9 ., 279 S.W. 740, 220 Mo.App. 116. 
Ohio.—^Union Savings Bank & Trust 
Co. V. Plke Buildlng Co.. 1 Ohio N. 
P^N.S., ,464. 

15 C.J. p X134 note 58 Cb]. 

( 2 ) It has been held that the court 
in which process was flrst served had 
jurisdlction over Whole litigation, al- 
though* complalnt had not been flrst 
flled in that court. 

CaL—De Brincat v. Mogan, App^ 3® 
P.3d 246, 246, xiuoting Coxpn» Jurin 
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coordinate power is at liberty to intcrfere with its 
action.^ This rule rests on comity and thc neces- 
sity of avoiding conflict in the execution of judg- 


ments by indcpcndent courts, and is a nccessary one 
because any othcr rulc woukl unavoidably lead to 


and followed in De Brincat v. 

Swart. ApPm 36 P.2d 247. 
jjo._State ex rei. Davis v. EUison, 

208 S.W. 439, 276 Mo. 642. 

Ohlo.—Creagrer v. Creager, 154 N.E. 

316, 22 Ohio App. 261. 

( 3 ) It has also been held that Ju- 
rlsdiction attaches in the court in 
which petition was first filed and not 
In the proceeding in which oitation 
was flrst issued where the delay in 
Issuance of process in the first action 
was not attributable to plaintiff.— 
Stewart v. Poinboeuf, 233 S.IV. 1095, 
111 Tex. 299—^Powers v. Temple 
Trust Co., Tex.Com.App., 78 S.W.2d 
961, afflrming Temple Trust Co. v. 
Powers, Civ.App., 60 S.W.2d 362, and 
followed in Roberts v. Temple Trust 
Co„ Civ.App., 60 S.W.2d 363 and Tem¬ 
ple Trust Co. V. Sewell. Civ.App.. 60 
S.W.2d 364. 

(4) Other authority holds that the 
proceeding in which process was flrst 
issued is prior in time, although 
process was first served in another 
proceeding.—Robb v. Shore Bus 
Transp. Co., 169 A- 627, 10 N.J.Misc. 
468. 

( 6 ) In determining which court 
flrst took cognizance of the cause, 
ftuctions of a day will be consid- 
ered.—Davis v. Detwiller, 26 Pa,Dist. 
1110 . 

< 6 ) Where proceedings were 
brought in two courts on the same 
day, seeking the same relief, a par- 
ty who seeks to defeat the Jurlsdic- 
tion of one of such courts must show 
that the jurisdiction of the other 
court was the one flrst Invoked.— 
Whiting V. Shipley, 96 A. 285, 127 
Md. 113. 

Qioestions of law and faot 

No substantial difference exists be- 
tween questions of law and ftict in 
determining whether' court has ac- 
quired exclusive jurisdiction.—^Haney 
V. Temple Trust Co., Tex.Civ.App., 66 
S.W.2d 894. 

JuzlBdlctlojL pzior to motloa to stay 
pzoceedlngv 

Eaeh court in which suit was flled 
had jurisdiction of coutroversy on 
Service of process in eaeh action pri¬ 
or to making of motion by opponent 
te stay proceedings in such action. 
Cal.—De Brincat v. Mogan, App., 36 

P.2d 246, followed in De Brincat 

V. Swart, App., 36 P.2d 247. 

N.Y.—^People ex reL Van Wert v. 

Watson, 220 N.T.S. 79, 128 Misc. 

613. 

Parties 

Court flrst acquiring jurisdiction 
acquired exclusive jurisdiction to de¬ 
termino cause not only as to de- 
fendants then called to answer but 


as to ali partitas necc-ssary to finali 
adjuclication.—^Way v. Coca Cola Bot- ] 
tlmg Co., 29 S.W.2d 1067, 119 Tex. 
419. I 

9. Ala.—Wright V. Pricc, 147 So.j 
675. 226 Ala. 468—Lassiter v. Wil- ’ 
son, 93 So. 598. 207 Ala. 669—i 
State V. Worthington, 149 So. 707, | 
25 Ala.App. 611, certiorari denied 
149 So. 709. 227 Ala. 204. 

Cal.—^Browne v. Superior Court in 
and for City and County of San 
Francisco, App., 95 P.2d 178. 

Colo.—^Arakawa v. Co-operative Parm- 
ers* Exchange, 253 P. 830, 81 Colo. 
92. 

Conn.—Amato v. Erskine, 123 A. 836, 
100 Conn. 497. 

111.—Crystal L^ke Park DIst. v. Con¬ 
sumere’ Co., 145 N.E. 215, 313 111. 
395—City of Chicago v. Chicago 
Rys. Co., 228 IlLApp. 579. 
lowa.—First M. B. Church of Ot- 
tumwa V. Hull, 280 N.W. 531. 636, 
225 lowa 306, quoting Oorpus Jozia 
Ky.—^Brecding v. Commonwealth, 264 
S.W. 1060, 204 Ky. 433—Common¬ 
wealth V, Gordon, 247 S.W. 45, 197 
Ky. 367. 

La.—Succession of Williams, 95 So. 
607. 153 La. 206—Osbom v. City of 
Shreveport, 79 So. 542. 143 tA, 932, 
8 A-KR. 965. 

Mont.—State ex reL Swanson v. Dis- 
trict Court of First Judicial Dist 
in and for Lewis and Clark County, 
82 P.2d 779, 780, 107 Mont. 203, 
citing Corpus dhzis. 

N.Y.—In re BerkowitzT Estate, 10 N. 
Y.S.2d 279, 170 Misc. 334—^Meyers 
V. Meyers, 8 N.Y.S.2d 262, 169 Misc. 
860—^lu re Heam’s Will, 285 N.Y.S. 
936, 158 Misc. 370—^In re Preisen- 
dorfei^s Estate, 193 N.Y.S. 764, 118 
Misc. 524. 

Okl.—Citizens» Trust Co. v. Bird, 19 
P.2d 57r, 162 Okl. 166. 

Pa.—Slate Belt Electric St. Ry. <3o. 

V. Pennsylvania Utilities Co., 110 A 
245, 267 Pa. 61—Commonwealth v. 
Miller, 156 A 734, 102 Pa.Super. 
323. 

Tex.—State v, Epperson, 42 S.W.2d 
228, 121 Tex. 80—Conn v. Campbell, 
24 S.W.2d 813, 119 Tex. 82—Cleve- 
land V. Ward, 285 S.W. 1063, 1070, 
116 Tex. % citing Corpns JUrls— 
Cavers v. SIoux Oll & Refining Co., 
Com.App., 39 S.W.2d 862, reversing, 
Civ.App., 23 S.W.2d 421, and re- 
hearing denied, Com.App., 43-S.W. 
2d 678—^Brand v. Eubank, Civ.App., 
81 S.W^2d 1023, error dismlssed— 
Gage V. MeCurdy, Civ.App., 60 S. 

W. 2d 468, affirmed MeCurdy v. 
Gage, 69 S.W.2d 56, 123 Tex. 56S, 
rehearing denied, Com.App., 76 S. 
W.2d 1107—Haney v. Temple Trust 
Co., CivA.pp., 65 S.W.2d 891, er- 
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ror dinmisst^d, and followed in 59 
S.\V.2d 1117, 69 S.\V.2d 1118, two 
casts, and 69 S.\V.2d 1119 —Guerra 
v. City Nat. Bank of Corpus 
Christi, Civ.App., 26 S.W.2d 364. 
355, trror n*fused—Grawundcr v. 
Stravoskl, Civ.App., 254 S.W. 665— 
Ex parte Grlmes, Civ.App., 216 S. 
\V. 251, reversed on other grounds 
\Vhittt*nl»erg v. Craven, Com.App., 
258 S.W'. 152. 

Apparently s 6 holding.—Johnson v. 
Durst, Civ.App., 115 S.W.2d 1000, er¬ 
ror dismlssed. 

Utah.—Nlelson v. Schlller, 66 P.2d 
365, 92 Utah 137. 

WIs.—Cawker v. Dreutzer, 221 N.W. 

401, 197 Wls. 98. 

15 C.J. p 1135 note 59. 

Suspenslon of proceedings subse- 
quently instituted; 

Staying proceedings until deter- 
mination of prior action see Ac- 
tions § 133 c. 

Enjoining parties from proceedlng 
see infra 9 498. 

By writ of prohlbltlon see C.J.S. U- 
tle Prohibition 9 11, also 50 CJ. 
p 667 note 23->p 668 note 25. 

SooosLd prooeedSag Is Told where 
it interferes with jurisdiction ao- 
quired by first court.—Way v. Coca 
Cola Bottllng Co., 29 S.W.2d 1067, 
119 Tex. 419—0*Neil v, Norton, Tex. 
Com.App., 29 aw.2d 1060, reversing 
Norton v. CyNeil, Civ.App., 17 S.W.2d 
66 —Simpson v. Amorlllo Mut. Benev. 
As 8 *n, Tex.CIv.App., 68 S.W.2d 597— 
Duncan v. National Union Fire Ins. 
Co., Tex.Civ,App., 4 S.W.2d 278. 

Judgmsnt BOt res Judicata 

Court of general Jurisdiction, hav- 
ing obtained prior jurisdiction, re- 
talned It against defense of res ju¬ 
dicata by judgment In subsequent 
suit in court of limited jurisdiction. 
—^Nash Woodland Motor Co. v. Lusk, 
168 N.E. 67, 32 Ohio App. 343. 

Special taxm of court 
After giving of notlce of motion 
for judgment retumable before one 
special term of court. another special 
term had no Jurisdiction and the 
right to assert the Jurisdiction of the 
first court is reserved by the pres- 
entation and fiUng of objections at 
the hearing held by the second court. 
—Stlllman v. Stillmaa, 196 N.Y.S. 
354, 119 Misc. 868 . 

Sowever, it was held that the mu- 
niclpal court havlng concurrent Ju¬ 
risdiction of the subject matter prop- 
erly overruled a plea In har alleging 
pendency of a similar action in the 
superior court; but it did not appear 
which action was flrst instituted.— 
Johnson v. Greenen, 188 N.E. 796, 98 
lnd.Appi, 612, 
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perpetual collision and be productive of most calam- 
itoiis results.i® 

The rule has hccn applied fo proceedings in dif¬ 
ferent courts of concurrent probate jurisdiction,^^ 
and likewise to proceedings in a probate court, and 


a court ,of equity, where the probate court has as- 
sumed jurisdiction and nothing intervenes to ren- 
der such jurisdiction inadequate,i2 and also gen- 
erally where a probate court and some other state 
court have concurrent jurisdiction of a particular 

matter or proceeding.i^ 


la Ala.—Ex parte Burch, 184 So. 
6fl4, 236 Ala. 662—^Morris v. Mc- 
Blroy, 122 So. 606, 23 Ala.App. 96, 
certiorari denled 122 So. 608, 219 
Ala. 369. 

Ind.—State ex rei. Cook v. Circuit 
Court of Madison County, 138 N.E. 
762, 193 Ind. 20. * 

lowa.—First M. E. Church of Ot- 
tumwa V. Hull, 280 N.W. 531. 535. 
225 lowa 306. quoting CkMrpus Jnxis. 
15 C.J. p 1136 note 60. 

Basia 3Lot liar of Jnd^suent 

The rule does not depend for ap- 
pllcation on whether any Judgrment 
that may be rendered In the case 
llrst instituted could be pleaded in 
bar in the second suit as a former 
adjudication. the proper test beinsr 
whether or not the court in which 
the first suit is flled has acquired ju¬ 
risdiction of the same parties and 
same subject matter of controversy. 
— ^Ward V. Scarborough. Tex.Civ.App., 
223>S.W. 1107, aihrmed, Com.App., 236 
S.W. 441. 

11. Cal.—^In re Spencer*s Estate. 245 
P. 176, 198 Cal. 329—Hlll v. Su¬ 
perior Court of San Luis Obispo 
County. 205 P. 430, 188 Cal. 352— 
Miller v. Superior Court of Tolo 
County. 199 P. 805. 186 Cal. 453— 
Jok*dan v. Clausen. 56 P.2d 240, 13 
Cal.App.2d 16—Holabird v. Superi- 
. or Court in and for Presno Coun¬ 
ty, 281 P. 108. 101 CaLApp. 49. 
Colo.—Stratton v. Rice, 181 P. 629, 
66 Colo. 407. 

Oa.—^Rjobinson v. Georgia Sav. Bank 
db Trust Co.. 196 S.E. 395. 185 Ga. 
688 . 

Mass.—^Phillips v. McCandlish. 131 
NJEl 861, 239 Mass. 301—^Dorsey v. 
Corkery. 116 N.E. 870, 227 Mass. 
498. 

Mich.—In re Carney*s Estate, 165 N. 

W. 791, 199 Mich. 663. 

Mo-—State ex rei. Bartlett v. Littrell, 
26 S.W.2d 768, 325 Mo. 35—State 
ex rei. Lefholz v. McCracken, 95 S. 
W.2d 1239, 231 Mo.App. 870—State 
ex rei. Mitchell v. Gldeon. App., 237 
S.W. 220. 

N.Y.—In re Maginn’s Will. 213 N.Y.S. 
325, 215 App-Dlv. 790—In re ZollI- 
koffer^s WIU, 3 N.Y.S.2d 306, 166 
. Misc. 735—^In re Stephani’s Estate, 
300 NT.Y.S. 813, 164 Misc. 240—In 
re Rotstein*s Estate, 293 N.Y.S. 
520. 162 Misc. 37—In re Mendley’s 
Estate. 276 N.Y.S. 555, 154 Misc. 
59—^In re Kumpfner*s Estate, 263 
N.Y.S. 309, 14$ Misc. 461. affirmed 
.In re Huippfner. 265 If.Y.S. 966, 
24 o App.Div. 746—^In .re .paniels't 


Will, 249 N.Y.S. 436, 140 Misc. 89— 
Colson V. Pelgram, 238 N.Y.S. 398. 
135 Misc. 833—In re Llchtblau, 228 
N.Y.S. 239, 131 Misc. 826—In re 
Farmers’ Loan & Trust Co., 205 
N.Y.S. 896, 123 Misc. 600—In re 
Appeirs Estate, 204. N.Y.S. 889, 123 
Misc. 12. affirmed 213 N.Y.S. 757, 
216 App.Div. 769—^In re Harkness* 
EsUte, 196 N.Y.S. 287, 119 Misc. 
361—In re Webb’s Estate, 172 N. 
Y.S. 809, 106 Misc. 287. 

N.C.—Clark v. Carolina Homes, 128 
S.E. 20. 189 N.C. 703. 

Ohio.—State ex rei. Black v. White, 
5 N.E.2d 163, 132 Ohio St. 68— 
State v. Gregory, 172 N.B. 365, 122 
Ohio St. 512. 

Okl.—^Woodruff v. Flrestone, 79 P. 
2d 210, 182 Okl. 606—Sewell v. 
Christison, 246 P. 632, 114 Okl. 177 
—Balrd v. England, 206 P. 1098, 
85 Okl. 276—State v. Hazelwood, 

196 P. 937, 81 Okl. 69. 

Pa.—^Hanbest*s Est, 20 Pa.Co. 382. 
Tex,—St. Louis Southwestem Ry. Co. 
of Texas v. Smitha, 232 S.W. 494, 
111 Tex. 285. affirming, Civ.App., 
100 S.W. 237—l^lfour v. Collins, 
Com.App.. 26 S.W.2d 804, answer to 
certified question conformed to, 
Civ.App., 27 S.W.2d 185. 

Utah.—Gee v, Baum, 199 P. 68Q. 58 
Utah 445. 

Wash.—^In re Smlth’s Estate, 238 P. 

898. 135 Wash. 636. 

WIs.—^In re Jones’ Estate, 241 N.W. 
387, 207 Wis. 354—Connell v. Con- 
nell, 234 N.W. 894, 203 Wis. 645— 
First Wisconsin Trust Co. v. Helm- 
holz, 225 N.W. 181, 198 Wis. 573— 
Cawker v. Dreutzer, 221 N.W. 401, 

197 Wis. ‘9$—^In re Slpchen’s Es¬ 
tate, 193 N.W..385, 180 Wis. 504 
—State v. Circuit Court of La 
Crosse County, 188 N.W. $45, 177 
Wis. 648. 

15 C.J. p 1136 note 61. 

Tenue 

While the conflict between probate 
courts of different counties over ex- 
ercise of Jurisdiction over estate Is 
question of venue rathen than of ju- 
risdictiop, invoking jurisdiction of 
One court precludes subsequent ex- 
ercise of jurisdiction by another pro-, 
bate court, unless first proceeding is 
discontinued.—^Martin v. Martin, 247 
N.W. 515, 188 Minn. 408. 

Appolutmaut of administrator 
Court order in one county, appoint- 
ing special administrator, is not de- 
termlnation of jurisdiction prevent- 
Ing court of another county from ap- 
pointing general administrator.— 
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State V. Superior Court for Thurston 
County, 256 P. 376, 143 Wash. 358— 

15 C.J. p 1136 note 61 [a]. 

12. Ala.—^Kling v. Goodman, 164 So. 
748, 231 Ala. 313—Sewell v. Sewell, 
92 So. 476, 207 Ala. 239—Carpen- 
ter V. Carpenter, 76 So. 472, 200 
Ala. 96. 

Cal.—^Application of Dowdall, 191 P. 
685, 183 Cal. 348. 

Colo.—Whitlock V. Alliance Coal Co., 
214 P. 646, 73 Colo, 205. 

Ga.—Benton v. Turk, 4 S.E.2d 680, 
188 Ga. 710—Tlnsley v. Maddox, 
168 S.B. 297, 176 Ga. 471—Glbbs v. 
Gibbs, 108 S.E. 214, 161 Ga. 746. 
lowa.—^Anderson v. Meier, 287 N.W. 
250, 252, clting Corpus Juris —First 
M. E. Church of Ottumwa v. Hull, 
280 N.W. 631, 632, 225 lowa 306, 
citing Corpnz Juris. 

Kan.-^Staker v. Glllen, 63 P.2d 821, 
143 Kan. 212. 

Mich.—Johnson v. Douglas, 274 N.W. 
780, 281 Mich. 247—^Allen v. Allen, 
176 N.W. 687, 209 Mich. 362—Tip- 
son V. Jeannot, 169 N.W. 874, 204 
Mich. 403.' 

Mo.—Smith v. St. Louis Union Trust 
Co., 104 S.W.2d 341, 340 Mo. 979— 
Hax V. 0’Donnell, App.. 117 S.W.2d 
667. 

N.J.—^Miller v. Marshall, 171 A. 318, 
116 N.J.Eq. 445—Clvic Enterprises 
V. Mechanlcs’ Trust Co. of New 
Jersey, 169 A. 696, 115 N.J.Eq. 
66—^Landis v. Vineland Historica! 
& Antiquarian Soc., 124 A. 604, 96 
’N.J.Bq. 246. 

N.M.—^Barka v. Hopewell, 219 P. 799, 
29 N.M. 166—Michael v. Bush, 196 
P. 904, 26 N.M. 612. 

N.Y.—In re Ledyard*s Estate, 10 N. 
Y.S.2d 327, 170 Misc. 366. 

R. I.—Wilbor v. Buckhout. 111 A. 873, 
43 R.L 317. 

S. D.—Haugen v. Peterson, 260 N.W. 
826, 63 S.D. 492. 

Tex.—^Boyle v. Paul, 86 S.W.2d 744, 
126 Tex. 242—^Meyer v. Meyer, Civ. 
App., 223 S.W. 269, error refused. 
Vt.—Smith V. White's Estate, 188 A 
901, 108 Vt 473—Vermont-People’s 
Nat. Bank v. Robbins’ Estate, 166 
A 6, 105 Vt 283. 

Va.—^Nicholas v. Nicholas, 193 S.E 
689, 169 Va. 399. 

Wis.—Pietraszwicz v. Pietraszwlcz, 
181 N.W. 722. 173 Wis. 623. 

16 C.J. p 1136 note 62. 

la. U.S.—Cole V. Franklln Life Ins. 

Co.. C.C.A.Tex., 93 P.2d 620. 

Ark.—^Phillips v. Phillips, 220 S.W. 
62, 143 Ark. 240—Raymond V. 

Boyd, 205 S.W. 708,'136 Ark. 266. 
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cases involving trusts or trustees,^^ gua^dian^hips 1 persons,^** and such applications are to be found 


Colo.—Colorado Nat. Bank v. MeCup, 
240 P. 3, 80 Colo. 55—People v. EI 
Paso County Court, 219 P. 215, 71 
Colo. 123. 

Ga.— Terry v. Chandler, 158 S.E. 572, 
172 Ga. 715. 

111.—Novotny v. Acacia Mut. Life 
Ins. Co., 4 N.E.2d 978, 287 Ill.App. 
361 — Slad V. Hajicek, 203 Ill.App. 
396. 

Ind.—State ex rei. Tuell v. Shelby 
Circuit Court of Shelby County, 
23 N.E.2d 425—Bell v. Union Trust 
Co. of Indianapolis. 12 N.E.2d 510 
— Hack V. Bolint, 191 N.E. 177, 110 
Ind.App. 133. 

Kan.—Shuckrow v. Maloney, 83 P.2d 
118, 148 Kan. 403—In re Park's Es- 
tate, 75 P.2d 842, 147 Kan. 142— 
Staker v. Gillen, 53 P.2d 821, 143 
Kan. 212—Wright v. Slmpson, 61 
P.2d 1, 142 Kan. 607—Fry v. Riley, 
291 P. 748, 131 Kan. 262—McCleery 

V. McCleery Lumber Co., 283 P. 
647, 129 Kan. 620—Holmes v. Con- 
way, 278 P. 8, 128 Kan. 430—Cor- 
rell V. Vance, 275 P. 174, 127 Kan. 
840. 

Md.—Gaver v. Gaver, 4 A.2d 132. 
Mass.—Old Colony Trust Co. v. 

Segal, 182 N.E. 578, 280 Mass. 212. 
Mich.—Henkel v. Hcnkel, 276 N.W. 
622, 282 MIch. 473—Tipson v. Jean- 
not, 169 N.W. 874, 204 Mich. 403. 
Minn.—Mundinger v. Breeze, 248 N. 

W. 47, 188 Mmn, 621. 

Mo.—Peer v. Ashauer, App., 102 S. 
W,2'd 764, transferred, see Sup., 92 
S.W.2d 154, certiorari quashed 
State ex rei. Ashauer v. Hostetter. 
127 S.W.2d 697—Grace v. Lee, 57 
S.W.2d 1095, 227 Mo.App, 766. 
N.H.—Coblelgh v. Spring, 157 A. 886, 
85 N.H. 660. 

N.J.—Browne v. Bayonne Trust Co., 
193 A. 179, 118 N.J.Law 306, af- 
‘ firmed 196 A.'741, 119 N.J.Law 
349. 

N.Y.—Noli V. Ruprecht, 9 N.Y.S.2d 
651, 256 App.Div. 926—In re 

Matheson's Estate, 270 N.Y.S. 17, 
240 App.Div. 286, reversing 268 N. 
Y.S. 317, 149 Misc. 561, and re- 
velrsed on other grounds 191 N.E. 
842, 265 N.Y. 81—MacLean v. Hart, 
239 N.Y.S. 1, 228 App.Div. 879—In 
re Janowitz' Will, 300 N.Y.S. 38, 
164 Misc. 936r—In re Heaitn’s Will, 

. 285 N.Y.S. 936. 158 Misc. 370—In 
re Whitehouse’s ^Estate, 266 N.Y.S. 
405, .148 Misc. 601—In re Er- 
langer's Estate, 265 N.Y.^. 393, 148 
Misc. 339. 

Ohlo.—Home Bldg. & Sav. Co. y. San- 
ford, 18 N.E.2d 127, 59 Ohlo App. 
302—Peoples Sav. Ass’n v. San- 
ford, 18 N.E.2d 126, 59 Ohio App, 
294—Morehead v. Central Trust 
. Co., 6 N.E^d 932, 54 Ohip App. 9. 
Okl.-^Inims’ V. Hendrlcks, 45 P.2d 
746^ 172 Okl. 632—State v. Worten, 
17 P.2d .424, 161 Okb 130—In re 
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Okl. 196—Iiavis v. Harjri's r«- 
known H^-irs, etc., 279 P. 306, 137 
Okl. 242. 

Pa.—In re Slngle*f* Estate, 7 A.2d 353. 
335 I*a. 552—Bergmiin v. nro.«s, 196 
A. 488, 329 Pii, 67—Pendb-ton v. 
McSherry, 2»» Ene Co. 331. 

S.C.—.Vmerican Surety Co. of N*w 
York V. Murkt*nfusp, 173 S.E 290, 
172 S.C. 169—Beatty v. Nation‘il 
Surety Co., 128 S.E. 40, 132 S.C. 
45. 

S.D.—Marker v. Van Gerpen, 166 N. 

W. 151, 39 SD. 648. 

Tex.—Connor Bros. v. Williams. 112 

5 W.2d 709, 130 Tex, 572. reversing 
Williams V. Connor Bros.. Com. 
App., 83 S.W.2d 692—Laubhan v. 
Peoria Life Ins. Co.. 102 S.W.2d 
399, 129 Tex. 225, answers to cer- 
tifled questions conformed to, Civ. 
App.. 105 S.W.2d 286—0'Nell v. 
Norton, Com.App., 29 S.W.2d 1060, 
reversing Norton v. 0’NeIl. Civ. 
App.. 17 S.W.2d 66—Zamora v. 
Gonzalez, Clv.App.. 128 S.W.2d 
166, error refused—R. L. ^Tiite 
Co. V. Stout. Clv.App., 102 S.W. 
2d 1065, error dismissed—Craw- 
ford V. Holt, Clv.App., 92 S.W.2d 
1144—Pederal I*and Bank of Hous- 
ton V. Tarter, Civ.App., 86 S.W. 
2d 623, error dismissed—^Wil¬ 
liams V. Connor Bros.. Civ.App., 
83 S.W.Sd 692, reversed on other 
grounds, Com.App., Conner B”os. v. 
Williams. 112 S.W.2d 709. 130 Tex. 
572—Ferguson v. Perguson, Civ. 
App., 66 SwW.2d 755—Phellis v. 
Thurber Brlck Co., Civ.App., 62 S. 
W.2d 596—^Ford v. Wheat, Civ. 
App., 59 S.W.2d 469—Dalton v. Al- 
len, Civ.App., 56 S.W.2d 205— 
Reedy v. Jones, Civ.App., 41 S. 
W.2d 1044—Le Fors v. Jje Fors, 
Civ.App,, 41 S.W.2d 517, error dis¬ 
missed—Miller v.’ Valley Building 

6 Loan Ass’n, Civ.App., 29 S.W. 
2d 865—Maxweirs Unknown Heirs 
v. Bolding, Civ.App., 11 S.W.2d 
81 i—Dowe V. Mixon, CivA.pp., 299 
S.W. 346—^McCanless v. Ciough, 
Civ.App., 298 S.W. 643—Becknal v. 

■ Becknal, Civ.App., 296 S.W. 917— 
Wallace v. Dubose, Clv.App., 242 
S,W. 351. 

‘Vt.—Scott v. Bradford Nat. Bank, 
179 A, 149, 107 Vt. 226—In re 
Prouty^s Estate, 144 A. 691, 101 Vt 
496. 

Wash.—State v. Superior Court In 
' and for Yakima County, 290 P. 
870, 168 Wash. 256. 
W.Va.-r-Charlotton v. Gordon, 200 S. 
E. 740—Webb v. Keck, 191 S.E. 
572, 118 W.Va. 684. 

Wls.—^Banking Commission of Wis- 
cousln V. Muzik, 257 N.W. 174, 216 
Wls. 596. 

15 C.J. P 1136 note 63.. » 
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Appolstmuit of receivar 
Statute aulhorizing rircult court to 
iippoint receiver is inappllcable to es- 
fat«*P of deceased peraons in custody 
of prnbate court for administration. 
— Se,bert V. H.arden, 8 S.W.2d 905. 
319 Mo. 1105. 

Determisation of uatrlmonlsl statns 

Surroffate's court will determine 
whether appearance by deceased^s 
flrst wife should be stricken out 
without granting her request that 
auch court relinquish jurisdiction 
and permit determmation in su¬ 
preme court of matrimonlal status In 
action brought there for declaratory 
Judgment, in view of delay which 
would be caused in probate proceed- 
ing.—In re Browning’s Estate, 276 N. 
Y.S. 270. 

Sendlng issnes to conxt of lav 
The sendlng of issues to and deCi- 
slon thereon by court of law Is not 
an interference with power or juria- 
dietion of probate court, since this 
is intended only as an aid to the 
probate court In the exercise of its 
juri3d’Ction.—Flaks v. Flaks, 196 A. 
11$. 173 Md. 358. 

14. Ind.—State ex rei. Tuell v. 
Shelby Circuit Court of Shelby 
County, 23 N.E.2d 425. 

Me.—Eastem Maine General Hospi- 
tal V. Harrlson, 193 A. 246, 136 Me. 
190. 

Mo.—Cell V. Robinson, App., 79 S.W. 
2d 489. 

N.J.—Summerill v. Summerill, 134 
A. 113, 99 N.J.Bq. 602. 

Pa.—In re Harton's Estate, 1 A.2d 
292, 331 Pa. 507—Wiison v. Board 
of'Directors of City Tiusts, 188 A. 
588, 324 Pa. 645—In‘re Breyer-s 
Estate, 19 Pa.Dist. & Co. 255. 

S.D.—In re Eckl^offs Estate, 251 N, 
W, 802, 62 S.D. lio. 

15 C.J. p 1137 note 64. 

15. .Ala.—McGathey v. Thompson. 
138 So. Sii, 224 Ala. 163. 

Cal.—Adams v. Martin, 44 P.2d 672, 
3 Cal.2d 246. 

Ind.—State ex rei. Tuell v. Shelby 
Circuit Court of Shelby County, 
23 N.E.2d 426. 

N.Y.—In re Pisher, 5 N.T.S.2d 188, 
254 App.Div. 225, reargument de- 
nied 6 N.Y.S.2d 652, 264 App.Div. 
935, appeal denied 18 N.E.2d 313, 
279 N.Y. 684. affirmed 19 N.R2d 
i92, 279 N.Y. 797—In re Yardum, 
241 N.Y.S. 326. 228 App.Div. 864, 
followed in 241 N.Y.S. 327. 228 
App.Div. 855—In re Vanderbilt, 276 
N.Y.S. 746. 163 Misc. 884—In re 
Stillman, 190 N.Y.S. 495, 117 Misc. 
61—In re. De Saulles, 167 N.Y.S. 
445, 101 Misc. 447. 

OkL—Powers v. Brown, 252 P. 27, 122 
Okl. 40. 

Tex.—Wootters v. Wynne, Civ.App., 
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in cases of receivers and receiverships and as- tion of water rights,^^ proceedings for the enforce- 
signments for the benefit of creditors,!^ condemna- ment of mortgages and other liens,20 judicial 
tion proceedings,*^ proceedings for the determina- 


7 S.W.2d 940—WilliamB v. Foster. 
Clv.App.. 229 S.W. 89$. 

Wash.—State v. Superior Court of 
King County. 235 P. 957, 134 Wash. 
400. 

Wla.—In re Basrley’» Guardianship, 
233 N.W. 563, 203 Wis. 8». 

15 CJ. p 1137 note $5. 

Cnstody of ohlld 

(1) Wherc a court in ^ranting^ dl- 
vorce awarded custody of child to 
one party and acQulred continuins 
Jurisdlction of such custody, another 
oourt could not later appoint a third | 
person as guardian of child. 

Alaska.—In re Brown’s Children, 7 
Alaslca, 411. 

Chio.—^Addams v. State, 135 N.E. 
$67. 104 Ohio St. 475. 

<2> On the other hand, it has been 
held that an award of custody does 
uot preclude a subseauent special 
statutory proceedina to appoint a 
^ardian of person or property of 
child.—Collina v. Superior Court of 
Honterey County, 199 P. 852, 52 Cal. 
App. 579. 

16L U.S.—H. Hussey Lumber Co. 
V. Puget Sound Saw Mills & 
Shinale Co., D.C.Wash., 37 F.2d 
117. 

Ala.— 'Bx. paxte Groodwyn, 149 So. 216, 
227 Ala. 173—Carter v. Mitchell, 
148 So. 514, 225 Ala. 287. 

CaL—Slinack v. Superior Court in 
and for f ulare County, 13 P.8d 570, 
216 Cal. 99. 

Hl.—liittie V, Chicago Nat. Life Ins, 
Oo., 7 N.R2d 326, 289 Ill.App. 433 
—Chicago City Bank & Trust Co, 

V. Paachons:, 4 N.Rld 264, 287 
HLApp. 1. 

Znd.—State e* rei. Tuell v. Shelby 
Circuit Court of Shelby County, 23 
N.BL2a 426—Hack v, Bollat, 191 N. 
R 177. 101 Ind.App. 133. 

Mich.—^Ldvinsrston v. Southern Sure- 
ty COL of New York, 247 N.W. 712, 
868 Mich. 438—In re Parber, 246 N. 

W. 793, 260 Mich. $52. 

Mias.—Rea v. Stinson, 164 So. 586, 
174 Misa 340—Sullivan v. Cal¬ 
vin, 161 So. 677, 173 Miss. 80. 

Mo.—Seibert v. Harden, 8 S,W.2d 905, 
319 Mo. 1105—State ex rei. Hampe 
v. Ittnar, 263 S.W. 158, 304 Mo. 
136—Reed v. St. Louis & S. P. B. 
Co., 209 S.W. 892, 877 Mo. 79. 

Mev.—Reinhart Co. v. Oklahoma 
Gold Mining Co.. 233 P. 842, -48 
Nev. 32. 

N.M.—Cooper v. Otero, 29 P.2d 341, 

38 N.M. 164. 

Okl.^--Schofleld v. Melton, 85 P.2d 
879, 166 OkL 64—Gayer v, Roddie, 

7 P.2d 847, 155 Ofcl. 27. 

Tex.—MeCurdy v, Gase. 69 aw.2d‘ 
56, 123 Tex. 558, affirmlngr Gaaie v., 
MeCurdy, Civ.App., 60 aw.2d 468, 
and rebearingr dsnied MeCurdy v.. 


Gage. Com.App.. 75 S.W.2d 1107— 
Patten v. Habinowitz, Civ.App., 114 
S.W.2d 310—Simpson v. Amarillo 
Mut. Benev. Ass’n, Civ.App., 68 S. 
W.2d 697—Dickerson v. Hopkins, 
CI\-.App., 288 S.W. 1103. 

W.Va.—State v. Shepherd, 121 S.E. 

98, 95 W.Va. 335. 

15 C.J. p 1137 note 66. 

Xiability on bond 

Ga.—MeCord v. MePherson, 151 S.E. 

53, 40 Ga.App. 6l4. 

Whloh court flrat aciiiLirad Jurlsdle- 
tion 

(1) The first court in which a pe- 
tition is filed in a suit, the object of 
which is to control, affect, or dlrect 
the disposition of the property in- 
volved. acquires jurisdlction thereof, 
notwithstandlng it appoints a re- 
ceiver after another court appoints 
one. 

U.S.—^In re Couch Cotton Mills Co., 
D.CGa.. 276 F. 496—Wilmer v. At¬ 
lantic & R. Air-Liine R. Co., 30 
P.Cas.No.17,775, 2 Woods 409. 

Ind.—Givan v. Marlon Superior 
Court, Room 2, 191 N.E. 144, 207 
Ind. 74. 

Kan.—^Bridgeport Mach. Co. v. Ar- 
thur A. Bsard, Inc., 11 P.2d 990, 
135 Kan. 711. 

Tex—^La Rue Holding Co. v, Essex 
Civ.App., 45 S,W.2d 819. 

(2) So, the fkct that receiver ap- 
polnted by court first acquiring Ju- 
rlsdiction had not qualified did not 
authorize another court to appoint 
receiver of same property.—^Richard- 
son v. Beasley, TexCiv.App,, 50 S.W, 
2d 420. 

(3) However, where a suit is first 
filed for another purpose, the court 
l8 without Jurisdlction to appoint a 
receiver or enjoin the prosecutlon of 
suit subsequently Instituted in an¬ 
other court, where the latter court 
had already appointed a receiver for 
the property Involved.—Gage v. Me¬ 
Curdy, 60 S.W.2d 468, afllrmed Me¬ 
Curdy V. Gage, Com.App., 69 S.W.2d 
56, 123 Tex 558, rehearing denied 75 
S.W.2d 1107. 

Other corporate property 
After appointment of receiver, 
court of concurrent jurisdlction was 
unauthorized to appoint different re¬ 
ceiver for other corporate property, 
conatituting part of coOrdinated en- 
terprise.—Strother v. MeCord, 132 
So. 717, 222 Ala. 450. 

Compensatlon 

Receiver appointed by court not- 
withstanding pending receivershlp 
actlon in another court having Juris¬ 
dlction cannot claini compensatlon 
fbr Services from latter court but 
must make application to court ap- 
pointing him, even though it has 
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[ transferred the res to the other 
court—McRae v. Dodt, 72 P.2d 444 
50 Ariz. 336. 

17. Ohlo.—Madigan v. Dollar Bulld- 
ing & Loan Co., 4 N.E.2d 68, 52 
Ohlo App, 553—Madigan v. Dollar 
Building & Loan Co., 196 N.E. 259, 
49 Ohio App. 69. 

16 C.J. p 1137 note 67. 

Befeot to be ralsed by answer 
While court of common pleas may 
not assume Jurisdlction to foreclose 
mortgage where probate court al¬ 
ready has Jurisdlction of assignment 
for benefit of creditors made by 
mortgagor, facts establlahing Juria- 
diction of probate court must be 
ralsed by answer and not by dernurw 
rer to foreclosure petition.—^Pruden¬ 
tial Ins. Co. of America v. Good¬ 
man. 2 N.E.2d 16, 51 Ohio App. 625. 

1S« Tex—^Bobbitt v. Gordon, Civ, 
App., 108 S.W.2d 234. 

15 C.J. p 1187 note 68. 

Mot nullUlsd by statute 
Act givlng Circuit court concur¬ 
rent Jurisdlction of private road pro¬ 
ceedings did not nullify proceeding 
pending in county court.—Flowers 
V. Cherry, 8 S.W.2d 488, 167 Tenn. 
359. 

19. Colo.—^Faden v. Hubbell, 28 P. 

2d 247, 93 Colo. 358—'Hazard v. Jo- 
seph W- Bowles Reservoir Co., 287 
P. 864, 87 Colo. 864—Stratton v. 
Beaver Farmers' Canal & Ditch Co., 
257 P. 1077, 82 Colo. 118—BIjou Irr. 
Co. V. Lower Latham Ditch Co., 184 
P. 292, 67 Colo. 366—Farmers* 

Ditch & Reservoir Co. v. Boyd Lake 
Reservoir & Irrigation Co., 178 P. 
661, 66 Colo. 29—Consolidated 

Home Supply Ditch, etc., Co, v. 
New Loveland, otc., Irr., etc., Co., 
62 P. 364. 27 Colo. 521. 

Mont.—State ex rei. Swanson v. DIs- 
trict Court of First Judicial DisL 
in and for Lewis and Clark County, 
82 P.2d 779, 107 Mont. 203. 

N.M.—EI Paso & R. I. Ry. Co. v. 
District Court of Fifth Judicial 
Dist. within and for Chaves Coun¬ 
ty, 8 P.2d 1964, 36 N.M. 94. 

20. Ark.—Wasson v. Dodge, 94 S.W. 
2d 720, 192 Ark, 728—Moore v. 
Prioe, 70 S.W.2d 668, 189 Ark. 117. 

Colo.—Colorado Nat. Bank v, MeCue, 
249 P. 3, 80 Colo. 66. 

La.—Reugger v. De Bnieys, 88 So. 
556, 146 La. 283. 

Ohio.—^Elmwood Place Loan & BIdg. 

Co. v. Schenk, 9 Ohlo App. 365. 
Tex—^Rich V. Walker-Smlth Co., Civ, 
App., 91 S.W.2d 760, error dismlss- 
ed—^Vaughn v. Porter, Civ.App., 44 
S.W.2d 1009. 

Vx—^Adams v. Tri-City Amusement 
' Co., 98 S.B. 647, 124 Va. 478. 
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sales,21 proceedingfs for partition,22 proceedings for i 
injiinctions,23 proceedings with reference to drain- I 
age distncts,24 tax proceedingsrS and divorce suits j 
or proceedings.2^ j 

Liniitations of nde. In order that the rule may ‘ 


be applicable which prevcnts interforencc by anoth- 
cr court with the jurisdiction of the court first as- 
suming it, the sccemd action shoiilcl be bctwccn the 
same parties,-^ seeking on the one hand, and op- 
posing on the other, the same remedy,28 and shouid 
relate to the same question.29 It is also necessary 


W.Va.—McGrew v. Maxwell, 94 S.E. | 
395, 80 W.Va. 718. | 

15 C.J. P 1137 note 70. 1 

BMrtxainfng' tlureatesed sale | 

Court flpst acaulrlng Jurisdiction of j 
mortgagors' suit to restrain threaten- 
ed sale under deed of tnist is enti- | 
tled to retain Jurisdiction as against i 
court of another county in which j 
mortgagee subsequently llled suit to i 
foreclose deed of txust.—^Dallas Joint 
Stock liand Bank of Dallas v. Suth- 
erland, Tex.Civ.App., 74 S.W.2d 291. 
gi- Lfiu—^Philllp Werleln, Limited, v. 

Phillips, App., 157 So. 797. 

32 . Mo.—^In re Dildine*s Estate, 239 
S.W. 112, 293 Mo. 393, transferred, 
see App., 225 S.W. 130. 

Pa.—In re Doyle’s Estate, 139 A. 829, 
291 Pa. 263—Davis v. Detwlller, 26 
Pa.D;st. 1110—In re Weil's Estate, 
45 Dauph.Co. 105. 

15 C.J. P 1137 note 71. 

DatexiolnlxLg' aJl controvaxsies 
Court first taking jurisdiction of 
partition suit will determine all con- 
troversies between parties as to legal 
title and possession.—^Mlller v. Grif- 
fin, 128 So. 416, 99 Fla. 976. 

83. Conn.—^Thompson v. Coe, 115 A. 

219, 96 Conn. 644, 17 A.L.R. 1233. 
Hl.—^Brinkerhoff v. Huntley, 223 111. 
App. 591. 

Ind.—Pittsburgh, C.. C. & St, L. Ry. 
Co. V. Williamson, 123 N.B. 478, 
74 Ind.App. 106. 

N.T.—^Producers’ Royalty Co. v. Ot- 
tinger, 222 N.Y.S. 373, 129 Misc. 
694. 

Ohio.—State v. Joint Board of Com’rs. 
of Wood and Hancock Counties, 140 
N.E. 124, 106 Ohio St. 201. 

Tex.—Cunningham v. City of Corpus 
Christi, Civ.App.. 260 S.W. 266. 

15 CJ. p 1137 note 72. 

Mi 111.—Singamon, etc., Drain. Dist. 
V. Bminger, 100 N.E. 906, 257 IU. 
281. 

15 aj. p 1137 note 73. 

M Snlt to reoover for servloes In 
coUectlng' deUnqnent taxes 
Tex.—State v. Epperson, 42 S.W.2d 
228, 121 Tex. 80. . 

PzoceedJngs for relief aflcalnst errone, 
ons taxatlon 

Ky.—^McCann v.* Louisville, 63 S.W, 
446, 23 Ky.L. 558. 

M La.—Hirtzler v. Hirtzler, 100 So. 

• 505, 161 La. 825.' 

Md,—Woodcock V. Woodcock, 179 A. 

826, 169 Md. 40. ' ■ s 

Mo.—State ex rei. Davis v. Blllson, 
'208 S.W. 439, 276 Mo. 642. 


Ohio.—KettenrJng v. Kettenring, 163 
N.E. 43. 29 Ohio App. 62. 

Or.—Matlock v. Matlock, 170 P. 528, 
87 Or. 307. 

15 C.J. p 1138 note 75. 

Xnvolvlng snpport of children 
Colo.—Cartier v. Cartier, 28 r.2d 
1010, 94 Colo. 157. 

N.Y.—Meyers v. Meyers, 8 N.T.S,2d 
262, 169 Misc. 860. 

Cnstody of ohildren 
Mich.—Schell v, Schell, 241 N.W. 223. 
257 Mich. 85. 

Dlscontinnance of origlnal snit 
Where party, after stipulating dls- 
continuance of divorce suit, appear- 
ed and answeredi in subsequent suit 
by defendant in another Circuit, court 
in which origlnal suit was filed had 
no further jurisdiction and could not 
interfere with the other proceeding, 
—^Baskln v. Dingeman, 209 N.W. 925, 
235 Mich. 15. 

27, Ark.—^Anderson v. Brberich, 112 
S.W.2d 634, 195 Ark. 821. 
Kan.--City of Hutchinson v, Hutch- 
inson Gas Co., 264 P. 68, 74, 125 
Kan. 346, 67 A.L.R. 137, quoting 
Corpus Jnxls. 

Miss.—First Kat. Bank v. Poston, 97 
So. 882, 140 Miss. 64. 

Va.—^Lee v. Lee, 128 S.B. 524, 142 
Va. 244. 

15 O.J. p 1138 note 78. 

Gaxnlshxnent 

Pendency of gamishment proceed¬ 
ings against insurer did not preclude 
action on policy by insured, at least 
where court in gamishment proceed¬ 
ing gave permission to sue on policy. 
—^Fidelity Phenix Pire Ins. Co. v. 
Ford & Cantrell, 46 S.W.2d 64, 164 
Tenn. 107, rehearing denied 47 S.W. 
2d 558, 164 Tenn. 107. 

2a Ala.—State v. Worthington, 149 
So. 709, 227 Ala. 204, grantlng cer¬ 
tiorari and reversing 149 So. 707, 
25 AlaJlpp. 511. 

Ark.—^Davls v. Lawhon, 52 S.W.2d 
887, 186 Ark. 51. 

Kan.—City of Hutchinson v. Hutch- 
«inson Gas Co., 264 P. 68, 74, 125 
Kan. 346, > 57 A.L.R. 137, quoting 
Corpus JUxlSb 

La.—Tennent v. Caifery, 129 So. 128, 
170 La. 680. 

N.J.—Barton v. SUver, 152 A. 382, 
107 NJr.Bq. 314—^In re Cooke's Bs- 
tate, 125 A. 320, 96 N.J.Eq. 687, af- 
flrm^ 138 A- 919, 101 N.J.I-aw 292. 
ilenn.—Intemaxionai Baking Co. v. 

Polk. 295 S.W. 472, 165 Tenn. 461. 
Tex.—Oliver Farm Equlpment Sales 

isi 


Co. V. Gregory, Civ.App., 31 S.W.2d 

15 C J. p 1138 note 79. 

Sabsequeut snlt hsld to rslsts to dif¬ 
ferent renxedy 

(1) Pendency of falher^s petition in 
divorce court for mod!fi:ation of al- 
lowance for chlldrcn*s support, did 
not bar proceeding in juvenile court 
to punish will fui failure to support 
destitute children.—State v. Worth¬ 
ington, 149 So. 709, 227 Ala. 204, 
grantlng certiorari and reversing 149 
So. 707, 25 Ala.App. 611. 

(2) Heirs who received undivided 
portions of realty by agreement, 
could sue in district court for par¬ 
tition, although administration was 
pending in probate court.—McCanless 
v. Clough, Tex.Civ.App., 298 S.W, 643. 
Aid to prior snlt 

Court may take jurisdiction t<r 
grant relief in aid of prior suit filed 
in another court which would in no 
way interfere with the Jurisdiction 
of such other court to determine the 
issues before It.—^Bonrd of Prlson 
Com'rs V, Binford, Tex.Clv.App., 269 
S.W. 169. 

Altsmative raEmsdles 
Under Illinois law, while claimant 
against estate may present and pros¬ 
ecute his demand in probate court, 
he may also resort to court of equity 
to establish claim, or present claim 
to probate court and proceed in equi¬ 
ty in Circuit court for speciflc per- 
formance of contract out of which 
claim arises, or present mortgagre 
note to probate court and sue in equi¬ 
ty for foreclosure so as to share in 
assets of estate for dcflsiency in se- 
curity.—^Pufahl v. Parks’ Estate, 
57 S.Ct. 161, 299 U.S. 217, 81 L.Bd. 
133, alfirmtng In re Park’s Estate, 
283 IlLApp. 95, certiorari granted 
Pupahl V. Parks* Estate, 56 S.Ct. 749, 
298 n.S. 649, 80 L.Bd. 1378. 

29. Colo.—Faden v. Hubbell, 28 P.2d 
247, 93 Colo. 358—Colorado Nat. 
Bank v. McCue, 249 P. 3, 80 Colo. 
55. 

Rl.—Brinkerhoff v." Huntley, 223 111. 
App. 591. 

Kan.—City of Hutchinson v. Hutch- 
insbn Gas Co., 264 P. 68, 74, 125 
Kan. 346, 57 A.L.R. 137, quoting 
Ckixpos guris. 

Ky.—^Preston v. Second Nat. Baj>k, 
63 S.W.2d 774, 250 Ky. 673. 

Mich.—^Bx parte Adams, 183 N.W. 
241, 214 Mich. 199. 

N.J.—^Barton v. SUver, 152 A. 382, 
107 N.J.Eq. 814. 
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that thc court first obtaining jurisdiction should be reason of the limited junsdiction or mode of pro- 
in a position to detcrmine the whole controversy ceedings of that court these results cannot be ac- 
and to settie ali thc rights of the parties; and if by complished, another court may take jurisdiction.30 


N,Y.—Tn rf» 0»ter*s EstatP, 8 X.T.S. 
2d 24!»—In re \\>bb's Estate, 172 
N.Y.S. 809, 105 Misc. 287. 

S.C.—Phillips V. lUll, 107 S.E. 909, 
116 S.C. 218. 

Tex.—Baten v. Camphell, Clv.App., 
62 S.W.2(i 1010. 

Wis.—Stickles v. Reichardt, 234 N. 

W. 728. 203 Wis. 679, 

16 C.J. p 1138 note 80. 

Test is whether the second suit is 
based on a different cause of action 
and seeks relief different from that 
sought in flrst suit.—Gilley v. Jarvls, 
109 A. 41. 94 Vt 135. 

Amimrtnieat of pleadiags 
If suit subseQuently filed relatesj 
to different Question. court may re- 
tain Jurisdiction notwithstandinsr 
amendment of plcadingrs in first ac¬ 
tion to embrace such question where 
such amendment did not occur until 
after Institution of second suit.—Na¬ 
tional Debenture Corporation v. 
Adams, Tex.Civ.App.. 115 S.W.2d 757 
—Oliver Farm Etiuipment Sales Co. v, 
Gregory, TexCiv.App., 31 S.W.2d 838. 

Broeaedinirs lield to xalse independ- 
esLt question cognizable in court oth- 
er than one flrst acquiring jurisdic¬ 
tion: 

(1) Generally.—Eastem Haine 

General Hospital v. Harrison. 193 
A. 246. 135 Me. 190. 

(2) Suits relatin^ to enforcement 
of liens and mortS'a£:es. 

Miss.—First Nat, Bank v. Poston. 97 
So. 8S2. 140 Miss. 64. 

Tex.—^Fuiton Nat. Truck Co. v. Tipps. 
Civ.App., 246 S.W. 732. 

(3) Suits involvinsr determlnation 
of water rights.—Bijou Irr. Dist. v. 
Weldon Valley Ditch Co„ 184 P. 382, 
67 Colo. 336. 

(4) Condemnation proceedings.— 
Houston Norlh Shore Ry. Co. v. Tyr¬ 
rell. 98 S.W.2d 786. 128 Tex 248, 108 
A.L.R. 1508. 

(6) Partltion proceedings.—Buren- 
gy V. Equitable Realty Corporation, 
107 S.W.2d 68, 341 Mo. 341. 

(6> Interstate commerce appeaXs or 
enforcement proceedmgs.—^People ex 
rei. Illinois Commerce Commission v. 
Dohrn Transfer Co., 2 N.E.2d 89. 363 
111. 232. 

Probata pxocaadlngs 

(1) Suits held not to Involve ques¬ 
tion withln scope of proceedlng pend- 
ing in probate court. 

Ark.—Phillips v. Phillips, 220 S.W. 
62, 143 Ark. 240. 

CaL—Chiapelia v. County Nat. Bank 
& Trust Co. of Santa Barbara. 19 
P.2d 983. 217 Cal. 603. 

Kan.—Babst v. Babst. 288 P. 598, 130 
Kan. 826. 


f Mich.—^Walden v. Crego*s Bstate, 286 
! N.W. 457, 288 Mich. 564. 
j Minn.—Andpr.<ion v. Anderson, 266 N. 
j W. 841, 197 Minn. 252. 

1 Mo.—Harrison v. Slaton, 49 S.W.2d 
I 31. 

I Neh.—^Parker v. Luehrmann, 252 N. 

W. 402, 126 Neb. 1. 

N.J.—In re Kellner*s Estate, 165 A. 

585. 11 N.J.Misc. 201. 

Okl,—March v. Peter. 64 P.2d 912, 179 
. Okl, 207—Batchelder v. Knecttle, 

58 P.2d 873, 177 Okl. 327. 

|Pa.—Sehwartz v. Schwartz, 175 A. 

386, 316 Pa. 318, followed in In re 

Roseberry's Estate. 176 A.'216, 317 

Pa. 45. 

Tenn.—Hull v. Vaughn, 107 S.W.2d 
i 219, 171 Tenn. 642. 

Tex.—^Johnson v. Snaman, Clv.App., 

76 SW.2d 824, error refused. 

Vt.—^Kreichman v. Webster, 2 A.2d 

199, 110 Vt. 105. 

(2) Probate of will in one court 
notwithstanding pendlng proceedlng 
for issuance of letters of administra- 
tlon in another court is not precluded 
by statutory provislon that where 
jurisdiction is once exercised in mat- 
ter, "‘further proceedings'* must be 
had In same court and another court 
cannot act In the “same matter,** 
since probate of will is neither the 
“same matter” or a “further proceed- 
ing.”—In re Mills* Estate, 11 N.T.S. 
2d 929, 171 Misc. 42. 

(3) However, other cases have in 
similar clrcumstances held that the 
second court could not acquire juris¬ 
diction.—In re Feinberg*s Estate, 280 
N.Y.S. 540, 156 Misc. 844. 

Becelversblp proeeedingu 

(1) Issue whether suit to cancel 
mineral lease Involved same subject 
matter as subsequent suit in another 
court to adjudicate tltle to lease and 
have recelver appointed should be 
tested out on trial of second suit, and 
judgment therein is conclusive on ap- 
peal In flrst suit,—^McCurdy v. Gage, 
69 S.W.2d 56, 123 Tex 658, afflrming 
Gage v. McCurdy, Civ.App., 60 S.W. 
2d 468, and rehearing denied McCur¬ 
dy V, Gage, Com.App„ 75 S.W.2d 1107. 

(2) Suit held not to interfere with 
prior recelvership proceedlng.—Mlch- 
igan Surety Co. v. Muskegon County, 
253 N.W. 283, 266 Mich. 244. 

(3) Appointment of recelver for 
bank and judlcial detennination of 
deficiency of assets by recelvership 
court does not vest such court with 
excluslve jurisdiction to try suit to 
determine stockholders* liabllity.— 
Parker v. Luehrmann, 262 N.W. 402, 
126 Neb. 1. 

(4) Rule that creditor, and even a 
lienholder, must enforce his rights 
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in court appointing recelver, does not 
apply where judgment charglng a 
specific lien has been obtained.—State 
ex rei. Dean Automatic Telegraph Co. 
v. Southern, 267 S.W. 422, 218 Mo. 
App. 266. 

(6) Under statute so providing, re- 
ceiver may sue or be sued in any 
court of state having jurisdiction of 
cause, notwithstanding pending re- 
ceivership proceeding, If suit does 
not interfere with possession or dis- 
position of property in receiver*8 
hands.—Prince v. Mlller, 69 S.W.2d 
52, 123 Tex. 118—^olner v. Currin, 
TexCiv.App., 118 S.W.2d 652. 
Bemitting parties to other court 
Where court which acquired prior 
jurisdiction refused to adjudicate cer- 
tain question and remitted parties to 
another court to litigate it, the fact 
that first court held case in abeyance 
until question was decided did not 
di vest second court of jurisdiction to 
determine matter submitted to it.— 
Amold V. Oliver, 237 S.W. 426, 152 
Ark. 47. 

Same subject matter held involved 

(1) Generally.—Barrier v. Lowery, 
13 S.W.2d 688, 118 Tex 227, deny- 
ing rehearing 11 S.W.2d 298, 118 Tex 
227. 

(2) Where suit to cancel Indemni- 
ty bonds would relleve sureties from 
liability thereunder, subsequent suit 
in another court seeking recovery on 
bond was precluded as involvlng 
Identical question, although such lat¬ 
er suit was also agalnst sureties who 
were not included In flrst suit.—^Dun- 
can V. National Union Flre Ina Co.> 
TexCiv.App., 4 S.W.2d 278. 

sa 111.—^Brinkerhoff v. Huntley, 223 
IlLApp. 591. 

Ean.—City of Hutchinson v. Hutch- 
inson Gas Co., 264 P. 68, 74, 125 
Kan. 346, 57 A.L.R. 137, quoting 
Corpus Juris. 

Ky.—Cochran v. Simmons, 197 S.W. 
930, 177 Ky.. 562, rehearing denied 
199 S.W. 66, 178 Ky. 402. 

Md.—^Woodcock v. Woodcock, 179 A 
826, 169 Md. 40. 

N.T.—In re Milton*s Bstate, 265 N.Y. 

S. 38, 147 Misc. 884. 

Ohlo.—^Wels V. Mann, 26 Ohio N.P.i 
N.S., 552. 

Va.—Lee v. Lee, 128 S.E. 624, 142 Va. 
244. 

15 C.J. p 1138 note 82. 

STeoessory parties 

(1) “In order for the court where 
the suit is flrst flled to have prior 
jurisdiction over the court where it 
is subsequently filed, the first court 
must have ali necessary parties be- 
fore It, or it must have power to 
brlng them before it.*’—^V. D. Ander- 
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So, assutnption of jurisdiction by another court is ; the latter court lacks jurisdiction in thc matter or 
permissible notwithstanding that a prior proceed- , where its juri^dictirm has terminatcd or is inade- 
ing has been instituted in the probate court where 1 quate to afford the necessary relicf.^^ It has also 


80n Co. V. Toungr, 101 S.W.2d 798, 800, 
128 Tex. 631. 

(2) So, where the proceeding prior 

In time is defective in that a nec¬ 
essary party has not been brought in, 
Buch court retains jurisdiction when 
the defect is cured by amendment 
adding the party, even though suit 
has also been brought in another 
court prior to such amendment.—^In 
re Ooyle*s Sstate, 139 829, 291 3Pa. 

263. 

(3) However, where the amend¬ 
ment adding a party in effect seta 
up a new cause of actlon, suit flled 
in another court prior to such amend¬ 
ment confers on it exclusive jurisdic¬ 
tion of matter involved.—National 
Debenture Corporation v. Adams, 
Tex.Civ.App., 115 S.W.2d 757. 

Ciourt withont Jurisdiction 

An action or proceeding commenc- 
ed In a court whlch is without ju¬ 
risdiction does not offer any obstacle 
to the commencement of a similar 
action or proceeding in a court which 
may properly take jurisdiction there- 
of.—Texas Gas Utilities Co. v. City 
of Uvalde, Tex.Clv.App., 77 S.W.2d 
750—15 C.J. p 1138 note 82 [b]. 
Divoxce pxoceedings 

(1) After denlal of alimony pen¬ 
dente lite because of agreemant waiv- 
Ing rlght thereto, another judge of 
same dlstrict had jurisdiction of ac¬ 
tion to canccl agreement.—Metcalfe 
V. Dlstrict Court of Sscond Judicial 
Dist. in and for Washoe County, 274 
P. 5, 51 Nev. 253. 

(2) Court granting divorce had ex¬ 
clusive jurisdiction to make orders 
respectlng custody of children, not¬ 
withstanding decree of court of an¬ 
other county in prior action deny- 
ing divorce, but providing for cus¬ 
tody of children.—Jones v. Jones, 68 
P.2d 330, 177 Okl. 181. 

Baceivershlp prooeedlngs 

(1) Only when a court acauires Ju¬ 
risdiction of a cause and thus ap- 
polnts a recelver may another court 
of coOrdiiiate jurisdiction not inter¬ 
fare or dlvest the receiver of such 
cause.—^Joiner v. Currin, Tex.Clv. 
App.. 118 S.W.2d 652. 

(2) So, where statute provides that 
in certaln cases one court shall have 
exclusive jurisdiction to appoint a 
receiver, such court acQuires and re¬ 
tains jurisdiction notwithstanding 
prior appolntment of receiver by an¬ 
other court.—Walker.v. McMillen, 61 
S.W.2d 455, 187 Ark. 686. 

(3) Fact that mortgaged premlses 
are already in constructive posses- 
slon of receiver appolnted in proceed- 
ings for liquidation of Insolvent bank 
does not preclude appolntment of re- 
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celver of rents and proflts in mort- 
gage forcclosure nction, slnce court 
in former action had no power to 
grant mortgagee complete relief.— 
Prudential Ins. Co. of America of 
Newark, N. J. v. Farm Inv. Co., 243 
N.W. 812, 123 Neb. 578, vacating Pru¬ 
dential Ins. Co. of America v. Farm 
Inv. Co., 240 N.W. 766, 122 Neb. 561, 
and overruling WeUs v. Parmers' 
State Bank of Overton, 237 N W. 402, 
121 Neb. 462, follovred in Wells v. 
Parmers’ State Bank of Overton, 237 
N.W. 403, 121 Neb. 466. 

Prooeedlngs for gnardiaashlp or ad- 
zoinlstratlon of incompetent^s as¬ 
tate 

(1) Text rule generally applies.— 
Texas & N. O. R. Co. v. Jones, Tex. 
Civ.App., 103 S,W.2d 1043. error re- 
fused—Inman v. Texas Land & Mort- 
gage Co., Tex.Clv.App., 78 S.W.2d 
1032. 

(2) Where a county court judl- 
cially determines jurisdictional facts 
necessary to authorixe it to appoint 
a guardian of the person and est at e 
of a minor, jurisdiction acquircd is 
exclusive, notwithstanding the prior 
commencement of procecdings for 
appolntment of a guardian in another 
county court—^Micco v, Huser, 91 P. 
2d 1069, 185 Okl. 394—Jackson v. 
Haney. 25 R2d 771, 166 Okl. 13. 

Creaitor*s suit 

(1) The institution of a creditores 
suit does not give the court in 
which such suit is instituted exclu¬ 
sive jurisdiction of the entire matter 
so as to preclude suits by other cred- 
Itors in another court; but if the 
court in which one such suit is pend- 
ing orders a reference convening the 
creditors, all proceedings in the oth¬ 
er suits must be stayed.—Craig v. 
Hoge, 28 S.E. 317, 95 Va. 275—15 C.J. 
p 1139 notes 83, 85. 

(2) Nor is the court which first 
assumes jurisdiction, and under 
whose mesne or final process the first 
actual seizure of the land is made, 
entitled to exclusive control there- 
of until sale and distributlon of the 
proceeds, but another court may as¬ 
sume jurisdiction of proceedings for 
sale under another claim.—^Miller v. 
Lash, 4 Pa.Super. 292. 

(3) A bili in the nature of a cred¬ 
itors’ bili to reach the Interests of 
the heirs of decedent for the pay- 
ment of sums dishursed and expenses 
incurred by complainant on behalf of 
the heirs in connection with litiga- 
tlon over the estate is not objection- 
able, as seeking to overthrow the 
orders of dlstnhution made by a 
court having jurisdiction of the es¬ 
tate, where complainant must look 
to the orders as the basis on which 
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; his bili must Le maintalned» and 
' Hiiiity has jurisdiction of the con- 
: troversy.—Coram v. Davls, 95 N.Et 
I 298, 209 Mass. 229. 

I Ahsatco of confilot of jnxlsdictlon. 

‘ While under statute, a court hav- 
j ing acqulred jurisdiction may he 
, aubsequently divested thereof when 
i another court has exercised its su- 
! perior Jurisdiction, the jurisdiction 
i of the inferior court may continue 
I where no confiict arises. 

Mass.—Pease v. Pease, 130 N.B. 96, 
237 Mass. 563. 

N.Y.—Rosenberg v. Rosenberg, 272 
N.Y.S. 789. 241 App.Dlv. 411— 

Magner v. Smyth, 260 N.Y.S. 666, 
144 Misc. 840. 

31. Ark.—Smlth v. Walker, 58 S.W. 
2J 946, 187 Ark. 161—Adams v. 
Shell, 33 S.W.2d 1107, 182 Ark. 
959. 

Cal.—Hollyfleld v. Qeibel, 66 P.2d 
755, 20 Cal.App.2d 142. 

D.C.—Shields v. Shields, 101 F.2d 265, 
69 APP.D.C. 331. 

Kan.—Spa:k3 v. Nech, 26 P.2d 686, 
138 Kan. 313. 

Mass.—Derby v. Derby, 142 N.R 786, 
218 Masa 310. 

Minn.—Marquette Nat. Bank of 
Minneapolis v. Mullin, 287 N.W. 
233—^Jannetta v. Jannetta, 285 N. 
W. 619—State ex rei. Larson v. 
Probate Court of Hennepin County, 
283 N.W. 545, 204 Minn. 5—Fulton 

V. Ok-a 252 N.W. 570, 195 Minn. 
247—In re Dee, 213 N.W. 736, 171 
Minn. 182—Melby v. Nelson, 211 N. 

W. 465, 189 Minn. 273. 

Miss.—^Williams v. Hodge, 141 So. 
905, 163 Miss. 809. 

Mo.—WUson V. Hoover. 119 S.W.2d 
768, 342 Mo. 1182. 

Neb.—^Lincoln Joint Stock Land 
Bank v. FuUer. 273 N.W. 14. 132 
Neb. 677. 

N.J.—Browne v, Bayonne Trust Co., 
193 A. 179, 118 N.J.Law 396, af- 
flrmed 196 A. 741, 119 N.J.Law 
349. ’ 

N.T.—Doyle v. Gleason, 278 N.Y.S. 
802, 244 App.Div. 52, afilrmlng 274 
N.Y.S. 183, 152 Mlsc, 641—Golson 
v, Pelgram, 256 N.Y.S. 640, 235 
App.Div. 137, reversed on other 
grounds 182 N.B. 19. 269 N.T. 370 
—^In re Janowitz* Will, 300 N.Y.S. 
38, 164 Misc. 936. 

N.C.—Guilford County v. Bstates Ad,- 
minlstratlon, 197 S.E. 535, 213 N. 
C. 763. 

Ohio.—State ex rei. Black v. White, 
6 N.E.2d 163. 132 Ohio St. 58. 
Okl,—March v. Peter, 64 P.2d 912. 
179 Okl. 207. 

Pa.—In re Conner^s Estate, 163 A, 
730, 302 Pa. 534—^In re Gerlach’s 
Estate, 193 A. 467, 127 PsuSuper. 
293—^Pirst Nat. Bank, to Use of 
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been held that until the court in which process is 
first served assumes full jurisdiction, a court of 
concurrent jurisdiction in which the second action 


21 C.J.S, 

is brought has jurisdiction to proceed with the 
trial32 The rule that the court tirst acquiring ju¬ 
risdiction must decide the case is not applicable 


Wil^on, V. Gftty» 179 A. 764, 118 
Pa.Super. 326. 

S.C.—Appeal of Lucas Bank, 119 S.E. 
18, 125 S.C. 446. 

Tenn.—v. Hyder, 66 S,W.2d 
235, 16 Tenn.App. 64. 

Tex.—Anderson v. Armatrong, 120 
S.W.2d 4!4. 132 Tex. 122, reversing 
Armat runsr v. Anderson, Civ.App., | 
91 S.W.2d 775—First State Bank | 
of B«^llevue v. Gaines, 50 S.W.2d 
774, 121 Tex. 559. afflrminf: Gaines 
V. First S.ate Bank of Bellevue, 
Civ.App., 23 S.W.2d 297—Brooks v. 
0'Connor, 39 S.W.2d 14. 120 Tex. 
126, reversingr, Civ.App.. 15 S.W. 
2d 1S2—Laubhan v. Peoria Life 
Ins. Co., Com.App.. 102 S.W.2d 399, 
anawers to certlfied Questions con- 
formed to, CU.App., 105 S.W.2d 
286—Cook V. BJker, Com.App., 46 
S.W.2d 161, re',«er8lng:, Civ.App.. 27 
S.W.Sd 893—Helge v. American 
Central Life Ins. Co.. Civ.App., 124 
S.W.2d 191, error dlsmissed, judg- 
ment correct—^Winston v. Grifflth, 
Civ.App., 108 S.\V.2d 745, afflrmed, 
Com.App., 128 S.W.2d 25—Dempsey 
V. Gibson, Civ.App., 105 S.W.2d 
423, error dlsmissed—Wllllamson 
V. Bowman, Civ.App., 98 S.W.2d 
449. error refused—Hake v. DII- 
worth, Civ.App., 96 S,W.2d 121, 
error dlsmissed—^Lines v. Robln- 
son, Civ.App., 91 S.W.2d 1108— 
Feder v, Texas Bitulitbic Co., Civ. 
App., 82 S.W.2d 724—Johnson v. 
Snaxnan, Clv.App.. 76 S.W.2d 824, 
error refused—Barfleld v, MJlIer, 
Civ.App., 70 S.W.2d 632, error dia- 
missed—Jones v. Hunt, Civ.App., 
60 S.\V.2d 1106, error refused— | 
Ford V. Wheat, CivJ^pp., 59 3.W. 
Sd 469^—^Attaway v, Teague, Civ. 
App., 59 8.W.2d 269—Khoades v. 
Oay, Clv.App.. 68 S.W.2d 163— 
Ramsey v. Abilene Building & 
lioan AsB'n, Civ.App., 67 S.W.2d 
877—Pavelka v. Overton, Civ. 
App., 47 S.W.2d 869, error refused 
—Cox V. Gaines, Civ.App., 45 S.W. 
2d 444, error refused —Wyas v. 
Bookmau, Civ,App.. 212 S.W. 297, 
reversed on other grounds. Cornu 
App., 235 S.W. 667. 

Vt. —^Kreichman v. Webster, 2 A.2d 
199, 110 Vt. 105. 

Waah.—Lew Tou Ying. v, Kay, 24 
P.2d 596, 174 Wash. 83. 

Wls.—Uitchell V. Mitchell, 283 N.W. 
446—City of Milwaukee v. Drew, 
266 N.W. 683, 220 Wis. 611. 104 
A.L.3Et, 1387—Grover v. Grover, 222 
N.W. 228, 197 Wls. 347—Glblin v. 
OlbUn* 182 N.W. 867, 173 Wls. 
632. 

15 C.J. p 1138 note 82. 

Mo peadlag pxooeediar 
WTiere peUtion for appoiutment of 


administrator pendente lite was nul- 
lity because will had not been lodged 
for probate, there was no proceeding 
pending which would preclude an- 
other court of probate jurisdiction 
from receiving the will for probate. 
—Morrissey*s Will, 107 A. 70, 91 N. 
J.Ea. 289. 

Partienlar matte» 

(1) Since in probate proceeding to 
establish papers as will, construction 
of will ia not Question before court, 
Circuit court has jurisdiction of 
later suit involving construction of 
will.—^Adains v. Cowan, 168 S.E. 750, 
160 Va. 1. 

<2) Settlement of administration 
in chancery court did not prevent 
probate court on discovery of unad- 
ministered assets from appointlng an 
administrator de bonis non.—Peters 
Mineral Land Co. v. Hooper, 94 So. 
606. 208 Ala. 324. 

(8) Pending probate proceeding for 
appolntment of general or special ad¬ 
ministrator does not preclude ap- 
plication in court of another county 
where property is situated to appoint 
special administrator to preserve 
such property until general admin¬ 
istrator is appolnted.—^Miller v. Su¬ 
perior Court of Yolo County, 199 P. 
805, 186 CaL 453. 

(4) However, the special admin¬ 
istrator appolnted in court flrst ac- 
Quiring jurisdiction may be made to 
account to the court subseQuently 
appointlng special general admin-1 
istrator.—Phillips v. Superior Court | 
of City and County of San Francisco, 
216 P. 32. 191 CaL 266. 

(5) General principle that court 
llrst taking jurisdiction will retain it 
is inappllcable to proceeding to re- 
strain appllcationa for unnecessary 
administration j>ending in another 
county.—Chase v. Bartlett, 166 S.B. 
832, 176 Ga. 40. 

Oonxt of eqnity nsay take Jnxlsdle- 
tion. 

<1) Where relief sought by a party 
requires 4xerclse of equitable pow- 
ers, not within the Jurisdiction of the 
probate court. 

Ark.—Sewell v. Benson, 128 S.W.2d 
688 —Hancock v, Hancock, 126 S. 
W.2d 104, 197 Ark. 853. 

Cal,—^Barber v. Superior Court of 
Califomia in and for San Diego 
County. 184 P. 962, 43 CalJV.pp. 
221—Joost V. .Castel, 91 p.2d 172, 

83 CaI.App.2d 138. 

—^Lykes Bros. Florida Co. v. 
King, 169 So. 695, 126 Fla. 101. 

Ga.—Shingler v. Shingler, 192 S.B. 
624, 184 Ga. 671. 


Kan.—^Dent v. Morton, 79 P.2d 875, 
148 Kan. 97—Bojczuk v. SkradskL 
19 P.2d 468, 137 Kan. 4. 

Md.—Noel V. Noel, 196 A. 315 i?* 
Md. 152—WllUnger v. German 

Bank of Baltimore City, 103 A. 433 
132 Md. 237. 

Mich.—Johnson v. Douglas, 274 NW 
780. 281 Mich. 247—Lane v. Wood 
242 N.W. 909, 259 Mich. 266. ' 

Minn.—Schaefer v. Thoeny, 273 NW 
190, 199 Minn. 610. 

Mo.—Hax V. O Donnell, App., II7 a 
W.2d 667. 

N.J.—Preeth v. Rule, 176 A. 678, 117 
N.J.Eq. 490, afflrmed 178 A.*770, 
118 N.J.Eq. 286—Ely v. Crane, 37 
N.J.Eq. 167, reversed on other 
grounds 37 N.J.Eq. 564. 

Ohio.—State ex rei. Black v. White, 
6 N.B.2d 163, 182 Ohio SL 58. 
S.D.—Song V. Song, 268 N.W. 906, 
64 S.D. 655. 

Tex.—^Laubhan v. Peoria lAfe Ins. 
Co., Civ.App., 105 S.W.2d 286, con- 
forming to answers to certlfied 
questions 102 S.W.2d 399, 129 Tex. 
225. 

Vt—^Vermont-People’s Nat Bank v. 
Robbins’ Estate, 166 A. 6, 105 Vt 
283. 

W.Va.—Travis v. Travis, 182 S.H. 

285, 116 W.Va, 641. 

16 C.J. p 1138 note 82 [c]. 

(2) To appoint a trustee to admin¬ 
ister certain provisions of the will 
of deceased, without infringing on 
the authority of the administrator 
appolnted by the probate court— 
Sharp V. State, 109 A. 464, 136 Md. 
551. 

(3) Fact of exlstence of will and 
quallflcation of exeeutor named 
therein is not sufficient to show 
pending probate proceeding for set¬ 
tlement of accounts, excluding as- 
sumption of jurisdiction of a court 
of equity for such settlement.—^Rob- 
inson v. Georgia Sav. Bank & Trust 
Co., 196 S.E. 396, 185 Ga. 688—Terry 
V. Chandier, 168 S.E. 672, 172 Ga 
716—Calbeck v. Herrlngton, 162 S. 
E. 63, 169 Ga. 869—Clements v. 
Fletcher, 114 S.E. 637, 154 Ga 386. 

BetTun of case to probate court 
Whlle a court may assume juris¬ 
diction to settle matters over which 
the probate court lacks jurisdiction, 
it must afterward re tum the case 
to the probate court for adjudication 
of other matters within the latter 
court's jurisdiction.—^Murphey v. 
Murphey, Tex.Civ.App.. 181 S.W.2d 
168. • 

32. Cal,—^De Brlncat v, Mogan,App.« 

36 P.2d 246, followed in De Brinr 
• cat y. Swsipt 86 P.2d 247. 
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where both actions are in the same court which has 
gencral jurisdiction of the entire litigation.^s 
The mere fact tJiat another court ntight havc 
jurisdiction does not, where such jurisdiction has 
not been invoked, warrant a court having concur¬ 
rent jurisdiction in a refusal to entertain an action 
or proceeding.34 

§ 493. Assumption and Exerdsc of Conflict- 
ing Jurisdiction in General 

Courts seek to avoFd conflicta In matters of con¬ 
current Jurisdiction; and a litigant may not pursue the 
same remedy In two courts at the same time. 

The policy of courts in matters of concurrent 
jurisdiction is to avoid a conflict of jurisdiction.^^ 
So, while courts have been said to be liberal in per- 
mitting a party commencing an action to select his 
forum,®® a litigant may not seek the same remedy 
on the same state of facts in two different courts 
at the same time and pursue such remedy in both 
courts concurrently to a conclusion.®^ 

Rulings on evidence, A court has no power to 
make rulings on evidence to be offered at a triai 
to be held in a court of coordinate jurisdiction.^® 

§ 494. Prisoners under Arrest, Commitment, 
or Sentence 

Questions as to the retention of jurisdiction of a 


person accused of crime by the court first acquiring 
jurisdiction as wcll as of the interfercnce by one 
court with the commitment or sentence of another 
are disciisscd in the C.J.S. title Criminal Law § 
111, also 16 C.J. p 148 notes 25-32, and 15 C.J. p 
1139 note 93—p 1140 note 97, The liability to ar- 
rest on a criminal charge of one in custody on an¬ 
other criminal charge is considered in Arrest § 3 
notes 61, 62; the liability to arrest on a civil 
charge of one convicted of crime in Arrest § 28 b; 
and of one under arrest in another action in Arrest 
§28 a. 

§ 495. Property in Custodia Legis 

A court cannot Interfere with property of which an¬ 
other court of concurrent jurisdiction hu possession, 
whether actual or constructive; but Jurisdiction of con- 
troversies concernlng such property may be exercised so 
far as can be done wlthout dlsturblng the latter court^s 
possesslon. 

A court which has in its possession, controi, or 
equivalent dominion, property or funds involved in 
litigation may exercise exclusive jurisdiction over 
such property or funds to determine the rights 
therein, such as questions respecting the title, pos¬ 
session, controi, management, and disposition there- 
of; and another court of concurrent or coordinate 
jurisdiction cannot interfere with such possession 
or controi.®® Accordingly one court should ordi- 


33L Mass.—BaJeer v. Langrley. 141 N, 
K* 671, 247 Mass. 127. 

Different depaxtments of one court 
in effect constitute one court and fact 
that one department assumes Juris¬ 
diction in matter which migrht more 
properly be heard in pendin^ action 
in another department eonstitutes 
only an irregularity not affectlngr Ju¬ 
risdiction.—^In re Johnson*8 Estate, 
281 P. 435, 101 CaLApp. llOr-16 CJ- 
p 1134 note 58 [fj. 

•i. N.T.—Ludwiff V. Bungart. 63 
N.T.S. 91, 48 App.Div. 613, revers- 
ing 56 N.T.S. 51, 26 Misc. 247. 
Wis.—State v. Kellogg, 208 N.W. 246, 
189 Wis. 638. 

85. Ala.—^Alabama Chemical Co. v. 

Hali. 101 Bo. 456, 212 Ala. 8. 

88L lowa.—^In re Watters* Estate, 
208 N.W. 281, 201 lowa 884. 

87. CaL—Reilly v. Police Court, 
City of Oakland, Alameda County, 
Dept 1, 238 P. 860, 194 Cal. 375. 
Admlnlstratlon of estate cannot be 
split up and concurrent proceedings 
therein had in two courts at same 
time.—Toung v. Wall, 110 So. 135, 
215 Ala. 131. 

aOL N.T.—Peeple ex rei. Todd v. 
Brennan. 4 N.Y.S.2d 743, 254 App. 
Div. 866, motien granted 6 N.T.S. 
2d 848, 254 App.Blv. 884. 


38. I7.S.—^Isaacs v. Hobbs Tie & 
TImber Co., 61 S,Ct. 270, 282 XJ.S. 
734. 76 KEd. 646—Murphy v. John 
Hofman Co., N.T., 29 S.Ct. 164, 
211 U.S. 662, 53 L,.Bd. 327—Park 
V. Stryker, C.aA.Neb., 6 P.2d 457. 
Ala.—Strother v. MeCord, 132 So. 
717, 222 Ala. 450. 

Cal.—Dickerman v. Ahem, 269 P. 

180, 93 CalJlpp. 166. 

Fla.—^Adams v. Bums, 172 Sa 76, 
126 Fla. 685—Miller ▼. Griffin, 128 
So. 416, 99 Fla. 976. 

Ind.—Stair v. Meissel, 193 N.E. 398, 
99 Ind.App. 495. 

Ky.—Wilson v. Gibbs, 280 S.W. 1109, 
213 Ky. 268. 

Lia.—Board of Missions of Methodist 
Episcopal Church South v. C. D. 
Craighead Co., 58 So. 888, 130 Lia. 
1076. 

Mo.—In re Janl8ch's Estate, App., 
117 S.W.2d 358. 

N.J.—K-oplowitz V. Trugman, 146 A. 

663, 105 N.J.BCI, 38. 

Ohio,—State v. Allrbad, 160 N.E. 26, 
117 Ohio St. 584—Koelble v. Run- 
yan, 158 N.E. 279, 25 Ohio App. 
426. 

Okl.—State v. Gassaway, 285 P. 978, 
142 OkL 140—State v. District 
Court of Hughes County, 236 P. 
234, 108 OkL 32—^State v. District 
Court of Tulsa County, 198 P. 480, 
82 OkL 54. 


Pa.—^Mauser ▼. Uauser, 192 A. 137, 
826 Pa. 257. 

Tex.—^Durham v. Scrivener, Com. 
App., 270 S.W. 161, alflrmlng, Clv. 
App., 259 S.W. 606—Stcwart v. 
Howell Co.. Civ.App.. 264 S.W. 208 
—Mudge V. Hughes. Civ.App., 212 
S.W. 819. 

15 aj. p ll40 notes 98, 99. 

**The reason of the mle» as stat- 
ed by the courts, is that, when a 
court acquires Jurisdiction of goods, 
chattels. or money in one case, the 
orderly process of the court requires 
that It shall be permitted to deter¬ 
mine the rights of the parties In that 
case, without the Interference or in- 
terruption of a oonfUcting Jurisdic¬ 
tion or of a separate and distinet ac¬ 
tion or proceeding.**—Outerbridge 
Korsey Co. v. Martin, 120 A. 235, 
236, 142 Md. 52. 

Decedeofs property; speoULo per- 
fomtanoe 

(1) Where a proceedlng specifical- 
ly to enforce a contract made with a 
decedent was begun in the probate 
court and transferred to the Cir¬ 
cuit court, the probate court there- 
after had no rlght to order the ad¬ 
ministrator of the estate to take pos¬ 
session of and rent the real estate 
involved in such suit—State -ex reL 


755 . 



C0URT8 


§495 


21 C.J.U. 


narily not inter fere with property or funds of the latter’s officer^® or representative,^! such as a 
which anothcr court has custody or control through receiver,^^ or such as an executor or administra- 


Mueller v. Wurdeman, Mo., 232 S.W. 

1002. 

(2) Probate court held to have no 
junadiction to order sale of de- 
cpdenfa property durlnff pendency 
of appeal from Jud^ment of Circuit 
court In suit for speclflc perform- 
ance of deceased’s contract to trans¬ 
fer one-half of his property to plam- 
tlCf.—In re Janiseh’s Bstate, Mo..\pp.» 
117 S.W.2d 358. 

Dispositloa of haak deposit pending' 
divorcft aotioiL 

Where a court in which a divorce 
action was pending rcstrained the 
disposition of a bank ^eposit held 
In the names of the husband and 
wife, a court of concurrent juris- 
dlction couid not Impound the fund 
In a garnishment proceeding.—Holm 
V. Pratt, 17$ P. 266, 62 XTtah 693. 
Basic is lliiixidatloiL 
The property of an insolvent hank 
in process of liquldation by the bank- 
ing commissioner is in custodia legis, 
and the court of the county where 
the bank is locatcd has exclusive ju- 
rlsdiction and custody of the subject 
matter of the liquidation.—Ogden v. 
Edwards, Tex.Civ.App., 108 S.'W',2d 
675. 

40. U.S.—^Isaacs v. Hohbs Tie & 
Timber Co., 61 S.Ct. 270. 282 U.S. 
734. 75 KEd. 645—Park v. Stryker, 
C.C.A.Neb.. 6 P.2d 457. 

Pia.—Adams v. Bums, 172 So. 75, 126 
Fla. 685. 

Mich.—Michigan Tnist Co. v. Nation¬ 
al Bank of Ionia, 216 N.W. 472. 
241 Mich. 146. 

15 C.J. p 1140 note 98 [c]. 

Executlon against property in cus¬ 
tody of law see the C.J.S. tltle Ex- 
ecutions { 65. also 23 C.J. p 357 
note 90-p 360 note 22. 

Pnsd hdd hy a olerk of court in 
his offlcial capacity Is in custodia 
legis, and cannot be controlled by 
another court. 

Ohia—Culp V. Hecht, 183 N.R 437. 
43 Ohio App. 430. 

Pa.—Commonwealth v. Sitler. 104 A. 
604, 261 Pa 261. 

41. Ind.—State ex rei. Tuell v. Shel- 
by Clrcirlt Court of Shelby Coun¬ 
ty, 23 N.E.2d 425. 

42. U.S.—Massachusetts Mut. L. 
Ins. Co. V. Chlcago '& A. R. Co., C. 

’ C.I11.. 13 P. 857. afflrmed 3 S.Ct. 

694, 109 U.S. 702. 27 U.Bd. 1081. 
Ala.—Strother v. MeCord, 132 So. 
717, 222 Ala. 450. 

JUL—Uttle V. Chlcago Nat Life Ins. 

. Co.. 7 N.B.2d 326, 289 IlUV^pp. 433. 
lowa—^Bates v. Evans, 284 N.W. 385. 
Kan.—^Bridgeport Mach. Co. v. Ar- 
thur A. Beard, Inc., 11 P.2d 990, 135 
Kan. 711. 

La—Board of Missions of Methodist 


Episcopal Church South v. C. D. 
Craighead Co., 58 So. S88, 130 La 
1076. 

Mo.—Mi lier v. Continental Assur. Co. 
of America, App., 196 S.W. 448, fol- 
lowed in Miller v. International 
Pire Assur. Co. of America App., 
196 S.W. 452. 

Neb.—Prudential Ins. Co. of America 
of Newark, N. J., v. Farm Inv. Co., 
243 N.W. 842. 123 Neb. 578, vacat- 
ing Prudential Ins. Co. of America 
V. Farm Inv. Co,. 240 N.W. 766, 122 
Neb. 561. 

Okl.—State v, Halley. 12 P.2d 623, 
159 Okl. 14—Gayer v. Roddie, 7 P. 
2d 847. 165 Okl. 27. 

S.C.—Ex parte International Harves- 
ter Co. of America, 134 S.E. 630. 
137 S.C. 124. 

Tex.—^Lauralne v. Ashe, 191 S.W. 
563, 109 Tex. 69, motion granted 
196 S,W. 601, 109 Tex. 69—Dilling- 
ham V. Anthony, 11 S.W. 139, 78 
Tex. 47, 3 L.R.A. 634, 15 Am.S.R. 
753—Fielder v. Parker, Civ.App., 
119 S.W.2d 1089—Ogden v. Ed¬ 
wards, Civ*App„ 108 S.W.2d 675— 
Scarborough v. Connell, Civ.App., 
84 S.W-2d 734—Glenn v. Connell. 
Civ.App., 74 S.W.2d 451, followed in 
74 S.W.2d 455—Wright v. Lynskey. 
Clv.App., 285 S.W. 655—Dilworth 
& Marshall v. Kirby, Civ.App., 253 
S.W. S60, modified on other grounds 
Kirby v. Dilworth & Marshall, 
Com.App.. 260 S.W. 152. 

Wis.—^Alexander v. Wald, 286 N.W. 6. 
15 C.J. p 1140 note 1. 

Property in custody of receiver as in 
custody of court see the C.J.S. ti-» 
tle Recelvers S 104, also 53 C.J. li' 
95 note 72-p 96 note 77. 

“The court first exercising juris- 
diction by appointing a receiver has 
the untrammeled nght to control and 
administer the property or fund de- 
rlved from it to the end, and, if cred- 
Itors or others claim liens or pref- 
erences, they should apply to .the 
court appointing the receiver for the 
protection of their rights.”—^Pleeger 
V. Swlft, 251 P. 187, 188, 122 Kan. 6. 

Joxisdlotioii pxior to actnal appoint. 
meiLt 

Filing of hili for receiver, judge*s 
sanction of it, and service in accord- 
ance with his order, gave court ex- 
cluslve jurisdiction of property in- 
volved, even though it did not ap¬ 
point a receiver until a later date; 
hence, where a receiver appointed hy 
a second court took possession after 
the flrst court so acquired jurisdic¬ 
tion, he must account to the receiv¬ 
er subsequently appointed by the 
flrst court.—La Rue Holding Co. v. 
Essex, Tex.Civ.App., 45 S.W.2d 319. 
OoSardiuato brasioh of nuo» oouxt 
Where -a qourt has appointed re- 
celvers to administer funds of an in-' 
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solvent Corporation, a coOrdinate 
branch of the same court cannot 
place such funds in possession of 
other receivers in another proceed¬ 
ing.—^People V. Murray Hili Bank, 41 
N.Y.S. 804, 10 App.Div. 328, 26 N.T. 
Civ.Proc. 1. 

Property sold sabjoot to liens 

A court whose receiver sold prop¬ 
erty subject to certaln liens was held 
to have retalned jurisdiction over 
the property and power to sell it to 
enforce the liens, notwithstanding 
another court appointed an operat- 
ing receiver for the company to 
which the property had been sold.— 
State ex rei. Blder v. Circuit Court 
of Madison County, 5 N.B.2d 641, 212 
Ind. 1, dissenting «opinlon 8 N.E.2d 
86. 212 Ind. 1. 

Beeeiver for insolvent tmstae 

Where receiver was appointed by 
one court to take charge of insolvent 
trust company which .had been ap¬ 
pointed coexeeutor and cotnistee by 
another court. the latter court couid 
not compel the receiver .to account 
for the trust assets.—^Bates v. Evans, 
lowa, 284 N.W. 386. 

Statuta anthoxliing* snlts against Mb 
oeivars 

(1) Under a -statute permlttlng 
suits against receivers in courts oth¬ 
er than that In which the recelver- 
ship is liending, a suit to establish 
a debt and foreclose a lien on prop¬ 
erty held by the receiver may be 
brought and prosecuted <to judgment 
In such other courts.—^Lynch Davld- 
son & Co. V. Hinnant, Tex.Civ.App., 
93 S.W.2d 632—National Equitable 
Soa V. Alexander, Tex.Civ.App., 220 
S.W. 184. 

(2) Such a statute, although au- 
thorizing suits against receivers 
without first obtaining leave of the 
court which appointed them, does not 
confer on one court the right to in- 
terfere with the custody, control, 
management, or possession of prop¬ 
erty ■ in the hands of the receiver of 
another court.—^MeCurdy v. Gage, 69 
S.W.2d 66. 123 Tex. 668, afflrming 
Gage v. MeCurdy, Clv,App., 60 S.W. 
2d 468, and rehearing d.enied Me¬ 
Curdy V. Gage, Com.App., 75 S.W.2d 
1107—Prince v. Miller, 69 S.W.2d 62, 
123 Tex. 118—Eaton v. Whisenant, 
Tex.Clv.App., 60 S.W.2d 1109—Mudge 
V. Hughes, Tex.Clv.App., 212 S.W. 
819. 

(3) Hence, under such statute, 
while one court may decree foreclo- 
sure against property held by the 
receiver of another court, it cannot 
order a sale of the property.—Ogden 
V, Edwards, Tex.Civ.App., 108 S.W. 
2d 675—^Lynch Davidson & Co. v. 
Hinnantf Tex.Clv.App., 93 S.W.2d 
532. 
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tor,4^ or a sheriflf.*^ 

While it has been said that one court has no right 
to intcrfere with the possession of property in the 
custody and control of another court unless it has 
dircct supervisory control over such other court or 
some superior jurisdiction in the premiscs,^^ other 
cases ha ve held that the rule in favor of the juris¬ 
diction of the court first acquiring jurisdiction of 
specific property has no reference to the supremacy 
of one tribunal over the other or the superiority in 
rank of the respective claims on behalf of which 
the conflicting jurisdictions are invoked.^® 
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A court is not deprived of jurisdiction over con- 
trovers-ics concerninp; property in the custody of an¬ 
other court in so far as it can cxcrcise such juris¬ 
diction without disturbinpf the i)ossossion of such 
other court and, of coursc, a court docs not dis- 
turb another court’s i»ossession where the property 
is not in fact in ctistodia Icgis.'*^ Further, where 
one not a party to a procceding has a superior right 
in prf)pcrty, which right cannot be adjudicated by 
the court having jurisdictifm and custody of the 
property, he may scek relief in another court 
which has the necessary jurisdiction and power.^^ 


(4) The adjudication of an attor- 
Bey's claim and right to a lien on 
property in the hands of the receiv- 
er was held not an interference with 
the receiver’s possession; nor was 
8uch interference shown hy the fact 
that the action against the receiver 
might tend to hamper his disposal of 
lots, or that such suit and attempt 
to foreclose plaintilTs lien may have 
induced action against the receiver 
by third parties.—Kirby v. Dilworth 
& Marshall, Tex.Com.App., 260 S.W. 
152, modifying Dilworth & Marshall 
V. kirby, Clv.App.. 253 S.W. 860. 
XpoldeiLtal roceiv^nhlp altar chaaga 
of vanne 

Where a change of venue has been 
taken in the main action and only an 
incidental receivership remains pend- 
Ing in the original court, the court 
to which the maIn action has been 
transferred may proceed to deter- 
mlne the merits of the action.—Stair 
•V. Meissel, 193 N.E. 398, 99 Ind.App. 
495. 

Beoaiver hald not gtillty ol oon* 
taxnpt where he refused to obey an 
order to deliver property to another 
receiver appointed by a court hav- 
ing no Jurisdiction to make such 
appointment.—Bridgeport Mach. Co. 
V. Arthur A Beard, Inc., 11 P.2d 
990, 135 Kan. 711. 

43. Ind.—State ex rei. Tuell v. Shel- 
by Circuit Court of Shelby County, 
23 N.R2d 425. 

La.—Succession of Williams, 95 So. 
607, 163 La. 206. 

Tex.—Tyson v. Union Cent. Life Ins. 
Co., Civ.App., 63 S.W.2d 79, er¬ 
ror refused. 

Bastzalning use of dacadenfs X)rop- 
arty under foreclosnre 
Where a decedenfs estate was be- 
ing administered in the probate 
court, one foreclosing a mortgage 
on live stock belonging to the es¬ 
tate could not In such suit secure an 
injunction restraining the use of the 
animals, since the probate court had 
exclusive Jurisdiction of the estate 
property.—^Dunovant v. Stalford, 81 
S.W. 101, 36 Tex.Civ.App. 33. 

41 Pia.—^Toung v. Stoutamire, 179 
So. 797, 131 Pia. 636. " 


Md.—Outerbridge Horsey Co. v. Mar¬ 
tin, 120 A 235, 142 Md. 52. 

Okl.—State v. Gassaway, 285 P. 978, 
142 Okl. 140. 

possession ol the shezlff’8 
badlea or onstodian is the possession 
of the sherilt; and so the property 
is stili in custodia legis."—Adams v. 
Bums, 172 So. 75, 79, 126 Fla. 6S5. 

45. Fla.—^Adams v. Burns, supra. 

46- Ky.—Wilson v. Gibbs, 280 S.W. 

1109, 213 Ky. 268. 

Tex.—^Robins v. Sandford, Civ.App., 1 
S.W.2d 520, affirmed, Com.App., 29 
S.W.2d 969—Dilworth & Marshall 

V. Kirby, Civ.App., 253 S.W. 860, 
modifled on other grounds Kirby v. 
Dilworth & Marshall, Com.App., 
260 S-W. 153—Muage v. Hughes, 
Civ.App., 212 S.W. 819. 

47. Tex.—^Durham v. Stjrivener, Com. 
App., 270 S.W. 161, afflrming, Civ. 
App., 259 S.W. 606—Kirby v. Dil¬ 
worth & Marshall, Com.App.. 260 
S.W.' 152, modifying Dilworth & 
Marshall v. Kirby, Civ.App., 253 S. 

W. 860. 

16 C,J. p 1140 note 3. 

Bzamlnatlon of books 
‘We cannot see . . . wherein 
th® possession, operation, control, or 
disposition of the property in the re- 
celver’s hands would in any materia! 
way be interfered with by an exam- 
ination of the books of the receiv- 
er*s business by officlals clothed with 
the power and charged with the duty 
of making such examination.”—State 
V. Curtis, Tex.Civ.App., 100 S.W.2d 
735. 736. 

Sstablishment of debt against re- 
oeiver 

While no court can interfere with 
custody of property held by another 
court through a receiver, a court may 
estahlish by its Judgment a debt 
against receivership, which must be 
recognized. 

g.C.—^Bx parte International Harves- 
ter Co. of America, 134 S.E. 630, 
137 S.C. 124. 

Tex.—^DilUngham v. Anthony, 11 S. 
W. 139, 73 ^Tex. 47, 3 I 4 .R.A 634, 
15 Am.S.R. 763. 
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Attaehments; proosadlng to Jndg- 
ment 

Wh^Te cn*ditora attach on writs is- 
suing from different courts, each 
may prorted to Judgment. but his at- 
tachment is subject to those of prior 
date.—Hamhley & Co, v, H. W. White 
& Co., 133 S.E. 399, 192 N.C. 31. 

48. lowa.—^Pirst Nat. Bank v. Mur- 
tha, 236 N.W. 433, 212 lowa 416. 
followed in Andrew v. Murtha, 
lowa, 236 N.W. 437. 

Mont.—Griffiths v. Thrasher, 26 P.2d 
983, 95 Mont. 238. 

N.Y.—Cohn v. Bartlett, 169 N.Y.S. 

604, 182 App.Div. 245. 

Tenn.—Pidellty Phenix Fire Ins. Co. 
V. Ford & Cantrell, 46 S W.2d 64, 
164 Tenn. 107, rehearlng denied 47 
S.W.2d 568. 164 Tenn. 107. 

Jjawfnl taUng reanlrod 

"When property is lawfully taken, 
by virtue of legal process, it is In 
I the custody of the law, and not oth- 
erwisp.”—Yoxing ■»*. Stoutamire, 179 
So. 797, SOO, 131 Fla. 535. 

Txnstae appointed by parties 
In an action for an accounting and 
to wind up a partnershlp business, 
the property was held not to be in 
custodia legis where the parties 
themselves appointed a trustee to 
take charge of the business and as- 
sets.—Ogden v. Syphrett, Tex.Civ. 
App., 236 S.W. 143, dismissed for 
want of Jurisdiction. 

Appearance withont admission of lU 
ability 

Where Insurance company did not 
admit liability, its voluntary appear- 
ance in garnishment proceeding could 
not transfer alleged intangible rlghts 
of insured on policy to custody of 
court.—Pidelity Phenix Pire Ins. Co. 
V. Ford & Cantrell, 46 S.W.2d 64, 164 
Tenn. 107, rehearlng denied 47 S.W. 
2d 557, 164 Tenn. 107. 

49. Neb.—^Prudential Ins. Co. of 
America of Newark, N.J., v. Farm 
Inv. Co., 243 N.W. 842, 123 Neb. 
678, vacating Prudential Ins. Co. of 
America v. Farm Inv. Co., 240 N.W. 
766. 122 Neb. 561. 

Segrsgation. of sstata^s lutsxasts 
"Where rights are involved that 
cannot be adjusted through the pro- 
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So, it has been held that, notwithstanding an at- 
tachment of mortgaged personalty, the mortgagee 
may sue in another court to protect his rights as 
against the attaching creditors, and the latter court 
may appoint a receiver for the property.^® 

Actual or constructive possession. The rule 
giving exclusive jurisdiction over property to the 
court hrst acquiring possession applies so as to 
prevent interference with actual or constructive 
possession,®^ and not simply with actual physical 

possession.®^ 

Replevin against officcr attaching property. An 
action of replevin to recover property wrongftilly 
attached by an officer need not be brought in the 
court which issued the attachment.®^ 

Criminal cases. It has been said that the doc- 
trine of nonintcrference to prevent conflict of au- 
thority of jurisdiction over property or money, 
which is cstablished in cases of civil practice, is 
also applicable to criminal cases and the proced- 
ure thereunder.®^ 

§ 496. Process^ Judgments» or Records of An¬ 
other Court 

a. Process 

b. Judgments 

c. Records 


a. Process 

The court from which process orlginally Issues hu 
control thereof for every purposc. 

The court from which process originally issues, 
or the judge thereof, has control of such process 
for every purpose;®® and one court of record may 
not entertain an application merely to set aside or 
quash the process or writ of another court of 
record.®® Where mesne or final process is issued 
by a court of general jurisdiction, a court of an¬ 
other jurisdiction will not review or decide on the 
regularity of such process.®^ 

b. Judgments 

(1) In General 

(2) Enforcement 

(3) Exeeution 

(4) Satisfaction 

(1) In General 

A court may determine the ownershfp of a Judgment 
not rendered by It, but cannot, wlthout statutory au- 
thority, review, or grant a supersedeas to, another court'i 
decree. 

Apart from the review by superior tribunals of 
the acts of inferior tribtmais as considered passim 
in Appeal and Error and also in §§ 311-485 supra, 
one court generally has no power to review the de¬ 
cree of another court,®® in the absence of stat¬ 
utory authority,®® or to grant a supersedeas there- 


ba.te ooart as in this case, where the 
ittterests of the estate must he seg- 
regated from the interests of the 
heirs of the first inarrlage . • . 
the distrlet court may intervene for 
the purx>o8e of settling: such mat- 
ters.”—^Uurphey v. Murphey, Tex. 
Clv.Api>., 131 S,W.2d 158, 162. 

sa Neb.—^Prudential Ins. Go. of 
America of Newark, N. J., v. Farm 
Inv. Co., 243 N.W. 842. 845. 123 
Neb. 578. Quotins Coxpus JTuis, 
and vacatinsT Prudential Ins. Co. of 
America v, Farm Inv. Co.. 240 N.W. 
766. 122 Neb. 561. 

Tex.— Cpow v. Red River County 
Bank, 62 Tex. 362. 

Bl- U.S,—In re Hali & Stilson Co.. 

C.C.Cal.. 73 F. 627. 
Neb.^Pmdential Ins. Co. of America 
of Newark. N. J., v, Farm Inv. Co., 
243 N.W. 842, 123 Neb. 678. vacat- 
insr Prudential Ins. Co. of America 
V. Farm Inv. Co, 240^ N.W. 766, 122 
Neb. 561. 

Peterminatfott of existenee of Ilea 
Neither actual nor constructive 
possession was held in any manner 
involved in determining the ques- 
tlon of whether a lien on property 
existedU—Kirby v. Dilworth Mar- 
shall, Tex.Com»App., 260 S,W. 152. 
modifylng judgment DUwOrth & Uar- 


shall V. Kirby, dvJLpp., 253 S.W. 
860. 

Property held not wlthin oonzfs pos¬ 
session. 

Where money in hands of consta- 
ble was not raiaed by. or under di- 
rection of, the Jersey City court, 
and such officer failed to comply with 
statutes prescribing the manner of 
makinsr exeeutions. neither the funds 
nor the chatteis from which the 
funds were realized came into the ac¬ 
tual or constructive possession of 
such court,—Siccardi v. Caruso, 198 
A. 370, 120 N.J.Law 111. 

52. OkL—State v. Dlstrict Court of 

Tulsa County. 198 P. 480, 82 Okl. 

54. 

Conunanoement of an action to esu 
foros a lien against specific property 
brings the property into custodia 
leffls “whether the court took actual 
physica! possession or not;*' and. 
even thoush actual possession of 
property was taken by receiver ap- 
polnted by court of coQrdlnate or 
concurrent Jurisdiction, the posses- 
sion of such receiver is subject to 
the final decree of the court of prl- 
onr Jurisdiction.—Atlas Supply Co. v. I 
Roberts, 68 P.2d 76, 180 Okl. 100. 

53. In<l —Roover v. Z4ewln, 106 N.E. 

400. 56 XndJlpp. 367. 

15 CJ. p 1140 note 6. 
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Jurisdiction and venue of actions by 
third persons claimlng* attached 
property see Attachment I 364. 
Replevin of property in custody of 
law see the C.J.S. title Replevin {§ 
25—41, also 64 C.J. p 426 note 69-p 
442 note 52. 

54 , Md.—Outerbridge Horsey Co, v. 

Martin. 120 A. 235, 142 Md. 62. 

65. Pa.—Commonwealth v. Smith. 4 
Phila. 419. 

‘TJnder the well-settled rule ef 
law in this state each court has ex¬ 
clusive control of Its own process, 
one court cannot Interfere with the 
process of another court, and any re- 
llef agrainst the process of a court 
must be applied for in that court'* 
—State ex reL Sexton v. RoehrlgTi 19 
S.W.2d 626. 627, 323 Mo. 516. 
sa Tex.—Kelley v. Stubblefleld, Clv, 
App., 26 S.W.2d 281. 

57. Md.—^Nelson v. Tumer, 2 Md. 
Ch. 73. 

Wis.—^How V. Kane, 2 Plnn. 631, 2 
ChandL 222. 64 Am.D. 152. 

68. N.T.—^Freeman v. Nelson, 4 
RedtSurr. 374. 

N.C.—^Walton v. Pearson. 86 N.C. 34. 
Va.—^Hancock v. Hutcherson, 76 Va- 
609. 

69. Va.—^Hancock v. Hut^cherson. sa¬ 
pra. 



21 C.J.S. 

to;®® but the ownership of a judgment may be de- 
termined by a court other than the one which ren- 
dercd the decision.®! 

It has been held that, where a court has several 
divisions, it is not error to assign the hearing of 
a writ of scire facias to revive a judgment to a 
division other than the one by which the judgment 
was rendered.®^ 

(2) Enforcement 

To enforce a Judgirientr rosort shouid generaily bo 
to the court which rendered it, although in some cases 
anothcr court may assume Jurisdiction for the purpose. 

Resort shouid generally be had to the court in 
which a decree or judgment was obtained for the 
enforcement thereof,®® although in some cases an- 
other court has been permitted to assume jurisdic¬ 
tion for this purpose,as where a court is without 
power to enforce a particular part of its judg¬ 
ment.®® 

(3) Execution 

Courts have been held without Jurisdiction to compei 
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the enforcement of, or to supersede or quash, the execu- 
tions of other courts. 

A judge of one court has been held to have no 
jurisdiction, in the absence of statute, to compei 
a sheriff to enforce an execution issucd by anothcr 
court,®® and a superior court judge to have no ju¬ 
risdiction to issue mandamus directing the minis- 
terial officer of a judge of anothcr court to ex- 
ecute an order not emanating from such superior 
court judge.®^ 

Supersedeas. Under a statute conferring ju¬ 
risdiction on judges of the county courts concur¬ 
rent with that of the circuit courts to issue writs 
of certiorari and supersedeas, a county court judge 
is not authorized to supersede an execution is- 
sued by a justice of the peace unlcss such action 
is ancillary to a certiorari to remove the cause from 
the justice for a trial de novo.®® 

QuasJtaL One court of record may not enter- 
tain an application merely to set aside or quash 
the writ of execution of another court of rec- 
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00 . Tenn.—^Dibrell v. Eastland, 3 
Terg. 607. 

15 C.J. p 1141 note 11. 

Jurisdiction to grant supersedeas 
generally sce the C.J.S. title Su- 
I>ersedeas S 2, also 60 C.J. p 1156 
note 22-p 1157 note 42. 


Bights to bft ezereised nndez the 
order and direction of the court mak- 
ing an Interlocutory and administra¬ 
tive decree cannot be asserted by an 
independent suit in another court.— 
Cheever v. Rutland & B. R. Co., 39 
Vt 653. 


CertifleatioB. of jndgmsooLt to probate 
oonrt 

(1) Where recovery for wrongful 
death is for estate, and continued 
probate proceedings are necessary, 
ludgment shouid be certifled to pro¬ 
bate court—Adams v. Shell, 33 S.W. 
2d 1107, 182 Ark. 959. 

(2) Where district^ court has inter- 
vened for purpose of settling matters 
which couid not be adjusted In the 
probate court, the Judgment of the 
district court in so far as it relates 
to matters pertaining purely to the 
admlnistration of the estate shouid 
be certifled to the probate court for 
observancc.—^Murphey v. Murphey, 
T€aLCiv.App., 131 S.W.2d 168. 

65. S.C.—McICibben v. Salinas, 19 S. 
R 302, 41 S.C. 105. 

MoBsy assesement In partitioa; pro. 
bate ooorfe 

Where the judgment of a probate 
court in partition proceedings pro- 
vlded for the payment of a xnoney 
assessment by one party to another, 
and the lattei^s rlght to enforce pay¬ 
ment was not wlthin the probate 
Judge^s Jurisdiction, an action was 
held maintainable in the court of 
common pleas to enforce payment.— 
McKibben r. Salinas, 19 S.E. 302, 41 
S.a 106. 

58. S.C.—Glbbes v. Morrlson, 17 S.R 
803, 39 S.C. 369. 

67- Ga,—Sherill v. Parrott, 26 Qa. 
388 ; 

63. Ala.—Gray v. Dennla, 3 Ala. 
716. 

Jurisdiction to stay execution gen¬ 
erally see the 0. J.S. title Exeeutions 
{ 139, also 23 C.J. p 527 notes 64-62. 


61. Tex.—Kruegel v. Rawlins, 124 
S.W. 419, 103 Tcx. 86. 

G8. Mo.—Goddard v. Delaney, 80 S. 
W. 886, 181 Mo. 564. 

An independent suit to revive a 
Jadgment and obtain execution can¬ 
not be malntained in*a county oth¬ 
er than that in which the Judgment 
was rendered.—Thompson v. Parker, 
83 Ind. 96. 

63. Colo.—^Weiland v. Reorganized 
Catlen Cons. Canal Co., 166 P. 596, 
61 Colo. 126. 

15 C.J. p 1141 note 14. 

Bnforcement of Judgments generally 
see the C.J.S. title Judgments 
685-591, also 34 C.J. j> 737 note 83- 
p 742 note 68. 

Bivesting eonrt’8 Jurisdlotion by own 
order 

A chaucery court was held without 
power to divest itself of Jurisdiction 
to enforce Its owri decrees by order- 
ing the transfer of funds from its 
own Jurisdiction to that of a Circuit 
court-Parker v. Baker, 114 S.W.2d| 
iS, 195 Ark. 761. 

AsUoa M ]»w to mforo. dMTM In 
eqnity 

Where a court of equity has ren¬ 
dered a decree that a sum of mon- 
«y be paid, ah action at law wlthin 
the same jurisdiction to recover such 
sum will not lie.—^Boyle v. Schindel, 
62 Md. 1. 


61. Tex.—^Tyson v. Union Cent Life 
Ins. Co., Civ,App., 53 S.W.2d 79, er¬ 
ror refused. 
i 16 C.J. p 1141 note 15. 

Bnforcement of jfudgment sgainst re^ 
celver 

(1) A judgment rendered against a 
receiver in his ofilcial capacity by a 
court other than the one which has 
appolnted him must be referred to 
the appointing court for enforcement 
—^Klrby v. Dllworth & Marshall, Tex. 
Com.App., 260 S.W. 152, modlfying 
Dllworth & Marshall v. Kirby, CIv. 
App., 253 S.W. 860—^Baylor Universi- 
ty V. Chester Sav. Bank, Tex.Civ. 
App., 82 S.W.2d 738, error refused 
—Eaton V. Whisenant, Tex.Clv.App., 
60 S.W.2d 1109. 

(2) Such procedure was held to 
have been followed where application 
for sale of land to satisfy trust deed 
was filed in an injunction proceeding 
incident to the recelvership and not 
in the recelvership proceeding.— 
Scarborough v. Connell, Tex.CiY.App., 
84 S.W.2d 734. 

fpetenwination of dhares in raoovery 
for wrongltil death 
.Questlon of who was entitled to 
'share In recovery for wrongful death 
'must be determined in probate pro¬ 
ceedings, not in death action.—Reidy 
V. phicago, B. & Q. Ry. Co., 249 N. 
»W. 347, 216 lowa 415. 
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ord.®® So, where an exccution is issued by the 
court of one coiinty to the sheriff of another coun- 
ty, a court of the latter county has no jurisdiction 
to quash 

(4) Satisfaction 

A court ordinarlly has exclusive power over the 
satisfaction of its own Judgments. 

Every court ordinarily has power to control 
the satisfaction of its own judgments, and no oth- 
er court has any power in respect thereof.*^^ 

c. Becords 

One court cannot take an original paper from an¬ 
other. Where a record of one court Is certified to an¬ 
other, the latter can consider the record oniy as cer- 
tined. 

No power exists in a court to draw or to take an 
original paper from another court.72 It has been 
held that, where a judicial record of a court is cer¬ 
tified to a court of another county, the latter court 
can consider the record only as certified.*^® 

§ 497. Suspension of Proceedings 

Generally, a court may not by order stay proceedings 
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in an action pending in another court; the remedy is by 
action for injunction, 

Generally, one court may not by an order in ono 
action stay proceedings in an action pending in 
another court.^^ The stay should be sought in the 
court where the action to be stayed is pending,76 
or in an independent equity action wherein such 
relief is demanded in the complaint,76 as by seek- 
ing injunction.77 

Under goveming constitutional provisions, the 
supreme court of Wisconsin, when it has taken 
original jurisdiction of a case, may restrain or sus- 
pend interfering or conflicting action by any in¬ 
ferior court.78 

§ 498. Enjoining Proceedings in Another 
Court 

One court may, In some cases and sublect to well 
recognized limitatlons, restrain a party from proceeding. 
further in another court. To Impose restraint directiy on 
a court or judge thereof, a writ of prohibition from a 
higher court is necessary. 

In some cases one court may restrain parties 
from proceeding further in another court in the 
same state,7® as where the former, but not the 
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09. Tex.—^Kelley v. Stubblcfield, Civ. 
App., 26 aw.2d 2S1. 

' Jurisdiction to guanh exeeution gen¬ 
erally sce the O.J.S. title Exeeu- 
tions 9 1^4, also 23 C.J. p 541 notes 
21 - 32 . 

70;. Mo.—McDonald v. Tiemaxm, 17 
Ho. 603. 

71. Mo.—Maupin v. Franklin Coun¬ 
ty, 67 Mo. 327. 

15 C.J. p 1141 note 16. 

72. Ala.—Smith v. Collins, 10 So. 
334, 94 Ala 394. 

15 C.J. p 1139 note 92. 

Custody and control of records gen¬ 
erally see 5 229 supra. 

73. Pa.—International Harvester Co, 
of America v. Farmer & Ochs Co., 
28 PaDist & Co. 643. 

7-4, KT.—In re Lowe Pharmacy, 292 
X.Y.S. 755, 249 App.Dlv. 845— 

Thome v. Tborne, 197 N.Y.S. 377, 
203 App.Dlv, 786—^Purdy v. Baker, 
86 N.Y.S. 1065, 92 App.Div. 242— 
Johnson v. Victoria Chief Copper 
Min.. etc. Co., 113 X.Y.S. 1021, 60 
Misc. 464. 

AM bfltween. oourts of diifexent dls- 
tziots 

In vlew of rules of clvil practlce, 
providing that a motion cannot be' 
made in the first distrlct in an ac¬ 
tion triable elsewhere, a supreme 
court In the first district will not, 
even if it has the power, grant a 
motion in an action, pending before 
it to stay proceedings In a prior ac¬ 
tion in another district, and the 
court first acgulring jurisdiction 


should be allowed to proceed.—^Peas- 
lee V. Miller, 197 N.Y.S. 134, 119 
; Misc. 452. 

75. N.Y.—^Van Beuren v. Van Beu- 
ren, 291 N.Y.S. 194, 249 App.Div. 
650—Thome v. Thome, 197 N.Y. 
S. 377. 203 App.DIv. 786—Inde- 
structible Metal Products Co. v. 
Summergrade, 188 N.Y.S. 642, 197 
App.Div. 199. 

Stay of proceedingrs pending in same 
court see Actions $9 131-137. 

I Stay affactlng parties to another snlt 
So far as defendant*s motion for 
stay of proceeding affected status of 
persons who were parties to suit in 
another court, application for relief 
should have been made in that court. 
—Grinwald v. Mayer, 241 N.W. 376, 
207 Wis. 418. 

70 N.Y.—^Van Beuren v. Van Beu¬ 
ren, 291 N.Y.S, 194, 249 App.Div. 
650. 

77. N.Y.—^tndestructihle Metal Prod¬ 
ucts Co. V, Summergrade, 188 N.Y. 
S. 642, 197 App.Div. 199—^Barnes v. 
Midland R. Terminal Co., 138 N.Y. 
S. 546, 153 App.Div. 365. 

Enjoining proceedings in another 
court generally see 99 498-500 in¬ 
fra. 

Injunctlons against actions and oth- 
er legal proceedings see the C.J.S. 
title Injunctlons 99 36-51, also 32 
C.J. p 84 note 69-p 119 note 12. 
Venue of sults for Injunction to stay 
proceedings see the C.J.S. title In- 
junctions 9 170, also 32 C.J. p 292 
.notes 71-78, 


U^ertakliig regnlred 

A supreme court order which is In 
effect an injunction staying an ac¬ 
tion in the municlpal court, was held 
improperly granted where it con- 
talned no provlsion requiring plaln- 
tiff to exeeute an undertaking in ac- 
cordance with a statute requiring an 
undertaking for such an injunction 
order.—^Indestructible Metal Prod¬ 
ucts Co. V. Summergrade, 188 N.Y.S. 
642, 197 App.Dlv. 199. 

78. Wis.—Petition of Hell, 284 N.W. 
42. 

79. Ark.—Bleatt v. Bchols, 25 S.W. 
2d 431, 181 Ark. 235. 

IU.—Hirsh v. Arnold, 148 N.B. 882, 
818 111. 28—^McCormlck v, MeCor- 
Mick, 243 Ill.App. 66. 

N.Y.—Gould V. Gould, 197 N.Y.S. 624, 
203 App.Dlv. 817, afflrmlng 195 N. 
Y.S. 113, 118 Misc. 676—Gould v. 
Gould, 178 N.Y.S. 37, 108 Misc. 42. 
OkL—Gayer v. Roddie, 7 P.2d 847, 
155 OkL 27. 

Pa.—^In re CrissweU's Estate, 5 A.2d 
577, 334 Pa. 266. 

Tex.—Cleveland v. Ward, 286 S.W. 
1063, 116 Tex. 1—Connor v. Connor, 
Civ.App., 113 S.W.2d 298—Hunt 
Production Co. v. Burrage, Civ, 
App., 104 S.W.2d 84, error dismiss- 
ed—^Dallas Joint Stock Land Bank 
of Dallas v. Glenn, Civ.App., 26 S* 
■W.2d 164. 

Court which has aotnally aoqnired 
poBsesslon of property may, by in* 
junctlon, protect such property 
against suits or proceedings in other 
courts. 
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httcr, court possesses the requisite jurisdictioni® 
or the courts ha ve concurrent jurisdiction but the 
exercise of jurisdiction by the former court is 
prior in time.si 

Frcquently, however, proceedings in one court 
should not be enjoined by another court in the 
same state.i^ Sometimes this is because of want 
of power or jurisdiction to grant the injunction,ii 
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as whcrc the proceedings soiight to be enjoined are 
in a court having cxclusivc jurisdiction thereof®^ 
or where the courts are of equal rank or concur¬ 
rent jurisdiction and the court whose proceedings 
are soiight to be enjoined has i»reviously acquir- 
ed juris-diction of the parties and the subjcct mat- 
ter;ii and sometimes it is because of lack of good 
grounds or reasons for granting the injunction.^® 


US^-Western Union Tei. Co. v. U. 
S., etc., Trust Co., Kan., 221 P. 545, 
137 C.C.A. 113. 

Tex.— Neill v. Johnson, Civ.App., 234 
S.W. 147. 

dlvislon of saana conrt 

(1) Chancery hranch of Circuit 
court can enjoln enforcement of re- 
plevin hond taken in common pleas 
dlvlsion of that court where bond 
was signed by surety alone.—Bwlng 
r. Union Central Bank, 72 S.W.2d 4, 
254 Ky. 623. 

(2) Where administrator of suc- 
cession pending In.dlvision B of the 
civil district court brought a suit 
which was assigned to divlslon A in 
which an alias fl. fa. was issued 
under which ali rights of the suc- 
cession in another suit pending in 
divlslon E were selzed. the suit in 
dlvlsion A was properly transferred 
to divlslon B in order that the judge 
having jurisdiction over the succes- 
slon and its property mlght pass on 
the questlon involved before both di- 
vlslons as to a Judgment creditor*s 
right to seize assets In the hands of 
an administrator and a preliminary 
injunction issued by dlvlsion E re- 
I training proceedings under the alias 
r, fa. was erroneously set aside,— 
Succession of Williams, 95 So. 607, 
163 La. 206. 

80l Cal.—Stratton v. Superior Court 
of Los Angeles County, 43 P.2d 
539, 2 Cal.2d 693. 

La.—San-I-Baker Corporation v. Ma- 
gendie, 102 So. 821, 157 La. 643. 

Pa.—^In re Crisswell*s Bstate, 5 A. 

2d 577, 334 Pa. 266. 

Jnxisdictioa ovear property 
A court in a county whereln cer- 
taln real property lies may restrain 
Interference wlth such property by a 
receiver appolnted by a court in an¬ 
other county having no Jurisdiction 
over such property.—Prench v. Buf- 
fatt, 33 S.W.2d 92, 161 Tenn. 600. 

8L Kan.—Bank Sav. Life Ins. Co. 
of Topeka v. Schroll, 41 P.2d 731, 
141 Kan. 442. 

Tex.—Glenn v. MeCarty, Civ.App., 75 
S.W.2d 165. 

82i Ga,—^Ragan v. National City 
Bank of Home, 170 S.B. 889, 177 
Ga. 686. 

Md.—Outerbridge Horsey Co. v, Mai^ 
tln, 120 A. 236, 142 Md. 52. 

Tex.—Eichardson v. Kent, Civ.App., 
21 S.W.2d 72, error refused—State 


Nat. Bank of San Antonio v. L«an- 
caster. Civ.App., 229 S.W. 883. er¬ 
ror refused. 

Utah.—NiPlson v. Schiller. 66 P.2d 
365. 92 Utah 137. 

83. Ark.—^Wasson v. Dodge, 94 S.W. 

2d 720. 192 Ark. 728. 

Ga.—Smith v. Dalton, 91 S.B. 779, 
146 Ga. 615. 

Ind.—State ex rei. Spencer v. Marion I 
Circuit Court, 7 N.B.2d 993. 212 
Ind. 54. 

MInn.—^Mundinger v. Breeze, 248 N. 

W. 47, 188 Minn. 621. 

Mo.—State ex reL St. Louis Cooper- 
age Co. V. Green, App., 92 S.W.2d 
930. 

N.Y.—Van Beuren v. Van Beuren, 291 
N.T.S. 194. 249 App.Div. 660. 

Tex.—^Forman v. Prlnce, Civ.App., 97 
S.W.2d 1002—Blrd v. Alexander, 
Clv.App., 294 S.W. 306. 

SxecutioiL of wzit of aumdaaans 

(1) If a peremptory writ of man¬ 
damus Is issued hy the highest court 
of a state or another court of com¬ 
petent jurisdiction, an inferior court 
has no power to stay the same.— 
Weber v. Zimmerman, 23 Md. 45. 

(2) Where appllcation for man¬ 
damus to compel permission to in- 
spect corporate hooks was flrst flied 
with one district court of county, 
suhseauent filing of petition in an¬ 
other district court to enjoin rela¬ 
tor from proceeding with a conspira- 
cy to obtain a list of stockholders 
for an improper purpose did not de- 
prive flrst Judge of jurisdiction.— 
Roberts v. Munroe, Tex.Civ.App.. 193 
S.W. 734. dismissed for want of ju¬ 
risdiction. 

84 , Tex.—Harrison v. Whltely. Civ. 
App., 299 S.W. 699, afflrmed Harri¬ 
son V, WTiiteley, Com.App., 6 S.W. 
2d 89. 

CoadeomatioiL proceedlncr 
Where the county court has ob- 
tained Jurisdiction of a condemna- 
tion proceeding, its exclusive juris¬ 
diction having heen properly invok- 
ed, it has jurisdiction of the entire 
controversy and the district court 
has no Jurisdiction to interfere in 
the matter at all, by Injunction or 
otherwise, elther to stay the proceed¬ 
ing in the county court or to pre- 
serve the status Quo pending the 
trial in that court.—Lone Star Gas 
Co. v. Blrdwell, Tex.Civ.App., 74 S. 
W.2d 294 —Cook v. Ochiltree County, 
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Tex.Civ.App.. 64 S.W.Sd 1018—Hili v. 
City of Bfllvllle. Tf-x Civ.App., 30 S. 
\V.2d 407—Lone Star Oas Co. v. 
WVbb. Tex.Civ.App.. 20 S.W.2d 222— 
\Vilson V. Donna Irr. Dist. No. 1, 
Hidalgo County. Tex.Civ.App., 8 S.W. 
2d 1S7, error refused. 
fforiBdietion over xeeorOs and papers 
The Circuit court of Cook County 
had no jurisdiction to restrain the 
clerk of the probate court of such 
county from removing or allowing 
to be removed from his office to a 
county in a foreign state the laat 
wlll of complainanfs wife for the 
purpose of produclng it before the 
probate court of such county as a 
basis for procuring gcneral letters 
of admlnistratlon there, as the pro¬ 
bate court of Cook County has ex¬ 
clusive control of its records, and 
jurisdiction of its offleers with ref- 
erence thereto, except In certain 
cases dlffering from the instant one. 
—Kahl V. Devine, 224 Ill.App. 363. 

85. U.S.—Wise v. Pacific States Life 
Ins. Co., D.C.Ill., 11 P.Supp. 895, 
citing Oorpus Juris. 

Ark.—^Wrlght v. Le Croy, 44 S.W.2d 
355. 184 Ark. 837. 

111.—Brinkerhoff v. Huntley, 223 IlL 
App. 591. 

Minn.—State ex rei. Minnesota Nat. 
Bank of Duluth v. District Court, 
Fourth Judicial Dist., 262 N.W. 165, 
195 Mmn. 169. 

Tex.—State v. Epperson, 42 S.W.2d 
228, 121 Tex. 80—Barri er v. Low- 
ery, 11 S.W.2d 298, 118 Tex. 227, 
rehearing denicd 13 S.W.2a 688, 118 
Tex. 227—^Driscoll v. Casstevens, 
Civ,App.. 110 S.W.2d 958. 

Utah.—Nielson v. Schiller, 66 P.2d 
365. 92 Utah 187. 

W.V-i—McGrew v. Maxwell, 94 S.B. 
303, 80 W.Va. 718. 

88. Ga.—Amold v. Harris, 177 SE. 
738, 179 Ga. 896—^Darhy v. Green, 
162 S.B. 493, 174 Ga. 146—Hobby 
V. Ford, 99 S.B. 624, 149 Ga. 176. 
N.Y._Memtt-Chapman & Scott Cor¬ 

poration v. Mutual Ben. Life Ins. 
Co., 260 N.Y.S. 374. 237 App.Div. 70. 
followed in Merritt-Chapman & 
Scott Corporation v. New England 
Mut. Life Ins. Co. of Boston, Mass., 
260 N.Y.S. 381, 236 App.Div. 833, 
Merritt Chapman & Scott Corpora¬ 
tion v. Prudential Ins. Co. of Amer¬ 
ica, 260 N.Y.S. 381, 236 App.Div. 
833, Merritt-Chapman & Scott Cor¬ 
poration V. Berkshire Ufe Ins. Co., 
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Wlxcn so provided by statute, actions for injunc- 
tions to stay proceedings at law xnay be brought 
oniy in thc county in which the proceedings at law 
are had^" or an action to enjoin proceedings in a 
civil action may be brought only in the county and 
the court in which such action is pending.^^ So 
also a statute providing that a w’rit of injunction 
granted to stay proceedings in a suit shall be re- 
turnable to, and be tried in, the court where the 
suit is pending will, when applicable, be accorded 
effcct;S9 but it is applicable only where the sec- 
ond suit is purely for injunctive rclief and not where 
injunctive relief is simply ancillary to the main 
purpose of the suit.®® 

An injunction to prevent the prosecution of 
further proceedings in another court may be grant¬ 
ed, if at all, only against the parties; it may not be 
granted against the court itself®! or a judge there- 
of.** However, the fact that an injunctive order 
runs against a party and not against the court is 
not alone suflScient to justify it;®^ it may otherwise 
be unauthorized or improper as shown above in 
this section. 

An order restraining the sherifT from enforcing 
a certain law against named persons does not pre¬ 
vent the granting of an injunction by another court, 


under statutory authority, on application of the 
county attomey, restraining such persons from vio- 
lating such law, neither the parties nor the sub- 
ject mattet affected by the two orders being the 

samc.®4 

Prohibition. A writ of prohibition is an appro- 
priate remedy to obtain a determination by the high- 
est court of the state as to which one of two lower 
coordinate courts asserting exclusi ve jurisdiction 
of a suit has the right to proceed.®^ By such a 
writ a higher court may prevent an inferior court 
from seizing property which another inferior court 
has previously seized, actually or constructively, 
and over which it stili maintains jurisdiction.®® 
However, one district court cannot issue a writ 
of prohibition against another district court of 
equal rank.®^ 

§ 499, -Enforcement of Judgment 

It Is a rule, subject to several exceptions, that one 
court cannot enjoln enforcement of a,Judgment rendered 
by another court. 

It is a general rule, affirmed by statute in some 
States, that the enforcement of a judgment can be 
enjoined only by the court which rendered the 
judgment and not by another court®« unless the 


2e0 K.Y.S. 382, 236 App.IMv. 833, 
Merritt-Chapman & Scott Corpora¬ 
tion V. Mutual Ufe Ins. Co. of New 
Tork, 260 N.T.S. 383, 286 App.Dlv. 
834, Merritt-Chapman & Scott Cor¬ 
poration y. Provident Mut. Life 
Ins. Co. of Philadelphia, 260 N.Y. 
S. 383, 336 App.Div. 834, Merritt- 
Chapman & Scott Corporation v. 
Penn Mut. Life Ins. Co. of Phila¬ 
delphia, 260 N.Y.a 383, 286 App. 
Div. 834, Merritt-Chapman & Scott 
Corporation v. Guardian Life Ins. 
Co. of America, 260 K.Y.S. 884, 236 
App.Div. 834, Merritt-Chapman & 
Scott Corporation v. Massachusetts 
Mut. Life Ins. Co., 260 N.Y.S. 384, 
236 App.Dlv. 834, and Merritt- 
Chapman & Scott Corporation v. 
;Btna Life Ins. Co., 260 N.Y.S. 386. 
236 App.Div. 834. 

Tex.—^Ecllpse Oil Co. v. McAllster. 
Civ.App., 103 S.W.2d 420, error dis- 
missed—^Mann v. Pace, Civ.App., 58 
S.W.2d 1070, error refused— 
Sohramm v. Knolle, CIv.App., 240 
S,W. 612—Twin City Co. v. Birch- 
fleld, CIv.App., 228 S.W. 616. 
Grounds for restraining legal pro¬ 
ceedings see the C.J.S. tltle In- 
Junctions S5 37-39, also 32 C.J. p 
85 note 85-p 98 note 35. 

87« 111.—Gombi v. Taylor Washlng 
Mach. Co., 7 N.B.2d 929, 290 Xll. 
App. 53. 

88. lowa.—Keellng v. Prlebe, 267 N. 
W. 199, 219 lowa 155—Bankers* 


Trust Co. V, Scott, 246 N.W. 836. 
216 lowa 1107. 

89, Tex.—^Drlscoll v. Casstevens, 
av.App., 110 S.W.2d 958—Hunt 
Production Co. v. Burrage, Clv. 
App., 104 S.W.2d 84, error dis- 
mlssed—^Mann v. Pace, Civ.App., 58 
S.W.2d 1070, error refused. 

90- Tex.—Pielder v. Parker, Clv. 
App., 119 S.W,2d 1089—Connor v. 
Connor, Civ.App., 113 S.W.2d 298 
—^Hunt Production Co. v, Burrage, 
Civ.App., 104 S.W.2d 84, error dis- 
missed—^Mann v. Pace, Civ.App., 58 
S.W.2d 1070, error refused—Geary 
V. Word, CivJLpp., 259 S.W. 309, 

9L Tex.—Steger v. Shofner» Clv. 

App., 54 S.W.2d 1013. 

99- Or.—Daniels v. City of Port- 
I land, 265 P. 790, 124 Or. 677, 59 A- 
L.R. 612. 

Tex.—Cleveland v. Ward, 285 S.W. 
1063, 116 Tex. 1—^Duncan v. Na¬ 
tional Union Pire Ins. Co., Civ. 
App., 4 S.W.2d 278—^Home Nat. 
Bank of Clebume v, Wllson, Clv. 
App., 265 S.W. 732—^Wardlaw v. 
Savage, Civ.App., 191 S.W. 1176. 
Contra Juhlln v. Hutchlngs, 136 P. 

598, 136 P. 942, 90 Kan. 618. 

93- Utah.—^Nielson v. Schlller, 66 P. 
2d 365, 92 Utah 137. 

Tex.—Ford v. Tyson, Civ.App., 
43 S.W.2d 619. 

96- Mich.—Baskin v. Dingeman, 209 
N.W- 926, 236 Mich. 16. 


Jurisdiction to issue prohibition see 
the C.J.S. tltle Prohibition S 18 al¬ 
so 50 C.J. p 694 note 65-p 695 note 
74, 

When writ of prohibition lies see the 
C.J.S, title Prohibition $6 8-16, al¬ 
so 50 C.J. p 662 note 70-p 692 note 
94. 

96. Ala.—Strother v. MeCord, 132 
So. 717, 222 Ala. 460. 

ActloxL Involvlng tltle 
Where action was flrst brought and 
is pending in one district court as 
to tltle of bank deposit, prohibition 
wlll issue from the supreme court 
to prevent another district court 
from satisfying its Judgment aa 
against such property.—State v. Dis¬ 
trict Court of Hughes County, 236 
P. 234, 108 Okl. 32. 

97. Tex.—^Pierce v. Box, Civ.App., 
284 S.W. 231—City of Palestine v. 
City of Houston, Civ.App., 262 S. 
W. 215, error ismissed City of 
Houston V. City of Palestine, 267 
S.W. 663, 114 Tex. 306. 

96. lowa.—^Educatlonal Pllm Bx- 

changes of lowa v. Hansen, 266 N. 
W. 487, 221 lowa 1163—Keellng v. 
Prlebe, 267 N.W. 199, 219 lowa 166 
—^Parmers' Union Bxch. of Rlver- 
side V. lowa Adjustment Co., 208 N. 
W. 283, 201 lowa 78. 

Ky.—Daniels v. Gillum, 262 S.W. 272, 
203 Ky. 262. 

Okl.—^McAusland v. Williams, 64 P. 
2d 622, 177 Okl. 26—Harris v. Hud- 
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judgment is void99 and its invalidity appcars on the 
face of the rccord,^ or it has bcen satisfied,^ or 
the case is within some constitutional or statutory 
provision crcating an exception to the rule,3 or 
the validity of the judgment is not attacked, and 
the injunction sought is merely incidental to other 
relief.'* The general rule or a statute to the same 
effect may apply even though the court in which 


the injunction is sought has jurisdiction superior 
to that of the court hy which the judgment is ren- 
derod;^ but it is otherwise where only the su¬ 
perior court, and not the court which rendered the 
judgment, has power to issue injunctions.® 

OrdcK Under some circumstances a court which 
did not make an order may nevertheless enjoin its 
enforcement but a guardian appointed by a 


«on, 250 P. 632. 122 Okl. 171, cer¬ 
tiorari denied Hudson v. Harrij». 
47 S.Ct. 336, 273 U.S. 743, 71 L.Ed- 
869, and Owens v. Harris, 47 S.Ct. 
336, 273 U.S. 743, 71 L.Ed. 869. 

Tex.—Gohlman v. Whittle, 273 S.W. 
806, 115 Tex. 9—Carey v. Looney, 
251 S.W. 1040, 113 Tex. 93—Glenn 
V. Green, Civ.App.. 66 S.W.2d 386 
followed in Glenn v. Cawley, Civ. 
App., 66 S.W.2d 388, Glenn v. Hay, 
Civ.App., 65 S.W.2d 388 and Glenn 

V. Boe, Civ.App.. 66 S.W.2d 11X9, 
error refused—Chapman Milling 
Co. V. Takey, Civ.App., 61 S.W.2d 
639, error dismlssed—Salamy v. 
Bruce, Civ.App., 21 S.W.2d 380— 
Parmer v, Bast Texas Securitles 
Co., Civ.App., 18 S.W.2d 711—Dar- 
lington V. Allison, Civ.App.. 12 S. 

W. 2d 839, error dismlssed—^Pirst 
Nat, Bank v. Little, Civ.App., 6 S. 
W.2d 819—Cltizens* Bank v. Bran- j 
dan, Civ.App., 1 S.W.2d 466, error 
refused—^Lindsey v. B. P. Avery & 
Sons Plow Co., Civ.App., 284 S.W. 
606— A» B. Rlchards Medicine Co. 

V, Reeves, Civ.App., 266 S.W. 594 
—Long V. Martin, Civ.App., 260 S. 

W. 327, error dismlssed 278 S.W. 
1116, 114 Tex. 681—0*Neil v. Duf- 
fey. Clv.App„ 260 S.W. 772—Mat- 
thews V. Eyres, Civ.App., 206 S.W. 
963, dismlssed for wajit of Juris¬ 
diction—^Mann v. Brown, Civ.App., 
201 S.W. 438, error refused. 

W.Va.—^Trahem v. Hughes, 151 S.B. 
704, 108 W.Va. 509—McGrew v. 
Maxwell, 94 SE. 395, 80 W.Va, 718. 
15 C.J. p 1142 note 27. 

Contra Michael v, Rigler, 120 A. 382, 
142 Md. 125. 

Compllanice with Judgment should 
not be enjolned.—^Donna Irr. Dist, 
Hidalgo County No. 1 v. Magnolia 
Petroleum Co., Tex.Civ.App., 62 S.W. 
2d 207, error dismlssed. 

99* lowa.—^Farmers’ Union Exch. of 
Riverslde v. lowa Adjustment Co., 
203 N.W. 283, 201 lowa 78. 

Ky,—Viali v. Walker, 58 S.W.2d 415, 
248 Ky. 197—^Holfman v. Shuey. 2 
S.W.2d 1049. 223 Ky. 70, 58 A.L.R. 
842. 

Tex—San Jacinto Finance Corpora¬ 
tion V. Perkins, Civ.App.. 94 S.W. 
2d 1213—Glenn v. Connell, Civ. 
App., 74 S.W.2d 461, followed in 74 
S.W.2d 466—0’Bajilon v. Weaver, 
Civ.App., 62 S.W.2d 212—Long v. 
Martin, , 260 S.W. 327, error dls- 
misaed 278 S.W. 1116, 114 Tex 681. 


Utah.—^Kramer v. Pixton, 268 P. 1029, 
72 Utah 1, ! 

Wis.—Rfilly V. Andro. 211 N.W. 750, 
191 Wis. 597. 

15 C.J. p 1142 note 34. 

SzceptloxL iLOt zacogxdxed 
It has been held that even though 
a judgment is void, Its enforcement 
oannot be enjoined by a court other 
than that by which it was rendered. 
—Scott v. Runner, 44 N.E. 755, 146 
Ind. 12, 58 Am,S.R- 345. 

1* Tex—Johnston v. Stephens, Civ. 
App., 300 S.W. 225, reversed on 
other grounds 49 S.W.2d 431. 121 
Tex 374— A. B. Richards Medicine 
Co. V. Reeves, Civ.App., 266 S.W. 
694—Landa Cotton Oil Co. v. Wat- 
kins, Civ.App.. 255 S.W. 776—Ket- 
elsen v. Pratt, Civ.App., 100 S.W. 
1172. 

Wlxlt of IsJtmotiOB. restanUniiig flI-‘ 
iag of absferact of void Judgment In 
another county need not be returned 
to court rendering Judgment where 
the record afflrmatlvely shows that 
the court rentfering Judgment was 
I without Jurisdiction.—Scruggs v. 
Gribble, Tex.Civ.App., 17 S.W.2d 163. 
Xoagmeut valid on. fac» 

Where Judgment of county court 
was subsisting and valid on its face, 
enforcement thereof could not be re- 
strained by county court of another 
county or by district court.—^Bond v. 
Dugat, TexCiv.App., 81 S.W.2d 736 
—Crosby v. Arrletta, TexClv.App., 
209 S.W. 252. 

Jodgmeni recitiag do» nervice 
Court was without Jurisdiction to 
interfere wlth enforcement of Judg¬ 
ment of another court on ground of 
improper servlce, where Judgment re- 
clted due Service was made.—Switzer 
V. Smlth, Tex.Com. App., 300 S.W. 31, 
68 A.L.R, 377, afflrming, Smith v. 
Switzer, Civ.App., 293 S.W. 850. 
Bvldaaoe deHiors zecord 
Where determinatlon of validity of 
Judgment sought to be enjoined re¬ 
quires resort to evidence dehors rec¬ 
ord, court pronouncing Judgment has 
excluslve power to try injunction.— 
First Nat. Bank v. Llttle, TexCiv. 
App., 6 S.W.2d 819, 

3. Ind.—^Ashcraft v. Knobloc^ 45 N. 

E. 69, 146 Ind. 169. 

Minn.—Baune v. Maryland Casual- 
ty Co.. 210 N.W, 396, 168 Minn. 
484. 


Fzomlae to satlsfy 
It has b^^on held that the enforce¬ 
ment of a judgment cf one dlstrlct 
court, which the Judgment creditor 
had promised to satisfy, may prop- 
erly be enjoined by another district 
court.—^Holderman v. Tedford, 53 P. 
857, 7 Kan.App. 657. 

Payment in another snlt 

(1) Bili will lie to restrain col- 
Icction of gamishment Judgment 
where defendant was required to pay 
same debt in divorce suit of prior 
Jurisdiction.—McCormick v. MeCor- 
mick, 243 lll.App. 55. 

(2) Where creditor of insured gar- 
nisheed insurer, which paid amount 
of policy into district court after In¬ 
sured had sued on the policy in coun¬ 
ty court, and the creditor got Juog- 
ment which was paid, the district 
court ,may perpetually enjoin en¬ 
forcement of the county court Judg¬ 
ment against the insurer,—North 
British & Mercantile Ins. Co. of Lon- 
don & Edinburg v. Klaras, Ter.Com. 
App., 222 S.W. 208, reforming Judg¬ 
ment, Klaras v. North British & Mer¬ 
cantile Ins. Co. of London v. Edin- 
burgh. Civ.App., 200 S.W. 684, 

3. Mo.—Green v. Tittman, 27 S.W. 

391, 124 Mo. 372. 

15 C.J. p 1142 notes 30, 31. 

N.C.—^North Carolina Joint Stock 
Iiand Bank v. Kerr, 175 S.E. 102, 
104, 206 N.C. 610, citing Cozpns 
Juris. 

Tex.—Carey v. Looney, 251 S.W. 

1040, 1X3 Tex 93. 

15 C.J. P 1143 note 37. 

5. Mo.—Green v. Tittman, 27 S.W. 

391. 124 Mo. 372. 

15 C.J. p 1142 note 28, 

a. Ark.—^Twin City Bank of North 
Llttle Rock V. J. S. McWilliams 
Auto, 34 S.W.2d 229, 182 Ark. 1086. 

7. Ordors in dismlssed. suit 
After the dismissal of a suit, the 
enforcement of an order made there- 
in prior to dismissal may be enjoined 
by a court of another county, as 
may also the enforcement of an or¬ 
der purporting to have been made 
therein after dismissal, the former 
order having fallen with the dis¬ 
missal and there being nothing on 
I which jurisdiction to make the latter 
j order could rest.—^Kiser v. Crawford, 
166 N.W. 677, 182 lowa 1249. 
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court vcstccf with exchisive jurisdiction to ap- 
point and remove guardians cannot be enjoined by 
anothcr court from performing his dutics under the 
order of appointment.^ 

§ 500. -Enforcement of Execution 

Ordfnarlly one court may not enjoin the issuance, 
levy, or enforcement of, or sale under, an execution ia- 
sued on the Judgment of another ccurt; but ft may do 
so where the Judgment Is void or satisfied; and it may 
enjoin the levy on, or sale of, property not subject 
thereto. 

Under the nile, stated supra § 496, that one court 
cannot controi the proccss of another court, as 


21 c.j.a 

wcli as under govcrning statutes,^ it is usually held 
that one court cannot enjoin the issuance of an 
execution from another court,or the levy and 
enforcement of an execution issued on the judg¬ 
ment of another tribunal,or a sale thereunder,i5- 
even though an execution of a court of one coun- 
ty is placed in the hands of the sheriff or coroner of 
another county.^^ In some cases, however, the 
right of one court to enjoin the enforcement of an 
execution from another court is asserted,!^ as 
where the execution is on a satisfled^s or voidi« 
judgment, or where the court from which the ex¬ 
ecution issued has no general equity powers or ju¬ 
risdiction of injunction suits.^^ Also a court may 


Ordsr void or not Jndgmeiit 

Enforcement of an order may be 
enjoined over objection that the court 
xranting the injunction did not ren- 
der the Judgment enjoined, where the 
order is not a Judgment, the Judge or 
commlssioner who made it having 
acted merely in a ministerial capaci-j 
ty and not in the exercise of a Ju-i 
dicial functi on and it not being en- 
tered, or required by law to be enter- i 
ed, on the records of any court as a| 
Judgment, or, If it can be called aj 
Judgment, it is void.—E. H. Taylor, j 
Jr., & Sons V. Thomton, 199 S.W. j 
40, 178 Ky. 463. 

a Okl ,—Kx parte Spurrier, 238 P. 

966, 111 Okl. 242. 

9. Xdmits of anthozity imdsr stat¬ 
ute 

(1) Under a statute providing that 
writs of injunction granted to stay 
execution on a Judgment shall be re- 
turuable to, and tried in, the court 
where the Judgment was rendered, 
the utmost another court can do is 
to grant a temporary writ of Injunc¬ 
tion retumable to the court which i 
rendered Judgment; it cannot hear 
and determine the issues involved.— 
First Nat. Bank v. Little, Tex.Civ. 
App., 6 S.W.2d 819—^Texas Employ- 
ers' Ins, Aas’n v. Tabor, Tex.Civ. 
App., 291 S.W. 311—Murph v. Bass, 
Tex,Civ.App., 276 S.W. 767—^Aleman 
V. Cronzales, Tex.Clv.App., 246 S.W. 
726. 

(2) After the perfection of an ap- 
peal in the original suit, another dls- 
trict court is whoUy without author- 
Ity to enter any order restralnlng 
proceedings under an execution or 
order of sale based on the Judgment, 
even a temporary injunction retum¬ 
able to the court which rendered the 
Judgment.—State v, Wrlght, Tex.Civ. 
App., 56 S.W.2d 950. 

la Tex.—Switzer v. Smith, Com. 
App., 300 S.W. 31, 68 AUR. 377, 
affirmlng Smith v. Switzer, Civ. 
App., 293 S.W. 860—J. M, Radford 
Grocery Co, v., Estelline State 
Bank, Clv.App., 76 S.W.2d 121. 

16 CJ. p 1143 note 39. 


Oourt of equal Juxisdictioa will not 
issue injunction restraining court in 
which cause has been regularly flled 
from issuing execution after disposal 
of case.—Palais Royal v. Calhoun, 92 
P.2d 515, 67 APP.D.C. 364. 

11- Ind.—^Hofmann v. State, 194 N. 
B- 331, 207 Ind. 696—Morgan v. 
Amick, 4 N.E.2d 61, 102 IndApp. 
603. 

Ky.—0'Neal v. Tumey's Ex'x, 800 S. 

W. 913, 222 Ky. 861. 

Okl.—Chandler v. Cummins, 81 P.2d 
651. 183 Okl. 6. 

Tex.—Honea v. Qraham, Civ.App., 66 
S.W.2d 802—0’Banion v. Weaver, 
Civ.App., 62 S.W.2d 212—Murph v. 
Bass, Civ.App., 276 S.W. 767, 

15 C.J. p 1143 note 40. 

Principies of oomity forbid Circuit 
court of one county to enjoin en¬ 
forcement of writ of execution Issu¬ 
ing out of Circuit court of another 
county, without showing of grent nr- 
gency.—Hume v. Rice, 167 P. 578, 86 
Or. 93. 

UL Minn.—Wagner v. Farmers' Co- 
op. Exch. Co. of Good Thunder, 180 
N.W. 231, 147 Minn. 376, 14 AU. 
R 279. 

Mo.—^Flinn v. Richardson, App., 15 S. 
W.2d 941. 

N.J.—Bulldlng Trades Paint & Spe- 
cialties Corporation v. Beilig, 147 
A 460, 7 N.J.Misc. 905. 

Okl.—^McAusland v. Williams, 64 P. 

2d 622, 177 Okl. 26. 

Tex.—^Holland Texas Hypotheek 
Bank of Amsterdam, Holland, v. 
Nolen, Civ.App., 110 S.W.2d 230— 
Railroad Commi.<«sfon v. McD'>n'']d, 
Civ,App., 100 S.W.2d 166—Ballas 
Joint Stock Land Bank v, Ray, 
Civ.App., 71 S.W.2d 689—Honea v. 
Graham, CivApp., 66 S.W.2d 802— 
Priedrich v. Brand, Civ.App., 28 
S.W.2d 279—^Brunson v. Donald, 
Civ.App., 3 S.W.2d 696, error re- 
fused. 

16 C.J. p 1148 note 41. 

BeelBlons nndex nsconstitiLtional 
statute 

(1) It was said that, as a matter 
of mere construction, and Irrespective 
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of validity, the provislon of a mora¬ 
torium act authorizing the Judge of 
the court of the county In which the 
land involved or a part thereof is 
situated to restraln temporarily a 
sale thereof under execution or order 
of sale necessarily supersedes a stat¬ 
ute requiring that writs of injunction 
granted to stay proceejdmgs in suit 
or execution on Judgment shall be 
retumed to court where such suit 
is pending or Judgment was rendered. 
—Dallas Joint Stock Land Bank of 
Dallas V. Ballard, Civ.App., 74 g.W. 
2d 297, afflrmed Ballard v. Dallas 
Joint Stock Ijand Bank of Dallas, 76 
S.W.2d 1042, 124 Tex. 113. 

(2) However, thls provislon of the 
act was considered unconstitutlonal 
and void as against public policy.— 
Glenn v. Hollums, Tex.Civ.App., 73 
S.W,2d 1068—^Dallas Joint Stock Land 
Bank v, Ray, Tex.Civ.App., 71 S.W. 
2d 689. 

(3) Also, as recited in Constitu- 
tional Law § 393 b, the act was hpld 
void as impalrlng the obligatione of 
contraets. 

Ind.—^Hoffman v. State, 194 N.B. 
331, 207 Ind. 696—Morgan v. Amick, 
4 N.B.2d 61, 102 Ind.App. 603. 

15 C.J. p 1143 note 42. 

14. La.—Gondran v. Nelson Co-op. 

A6s’n, 93 So. 918, 152 La. 609. 

15 C.J. p 1143 note 43. 

Sujoining sale 

Ohio.—Willis v. Street, 80 Ohio N.P., 
N.S., 679. 

15 C.J. p 1143 note 43 [a]. 

16. Tenn.—Greenfleld v. Hutton, 1 
Baxt. 216. 

16. Ky.—Commonwealth, for Use 
and Benefit of Eversole, v. West, 87 
S,W.2d 386, 261 Ky. 204. 

Tex.—^Automobile Finance Co. v. Bry- 
an, Civ.App., 3 S.W.2d 835. 

16 C.J. p 1143 note 60. 

17. D.C.—^Palais* Royal y. Calhoun, 
92 F.2d 616, 67 App.D.C. 364. 

Tex.—^Kieschnick v. Martin, Civ.App., 
208 S.W. 948, affirmed Martin v- 
Kieschnick, Com.App., 231 S.W. 330. 
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enjoin illegal acts under the final process of anoth- 
er courtj^s particularly the levy on, or sale of, prop- 
erty not subject thereto,i9 such as the propcrty of 
a pcrson other than the judgment debtor,-^ property 
in the possession of a court through a receiver,^! 
or property which is exempt or is claimed as a 

hoTnestead.22 

Where a judgment, although rendered in one ■ 
county, becomes a judgment in another county by 
the filing of a transcript therein under statutory 
authority and the clerk of the court of the latter 
county issues an execution thereon, the court of the 
latter county has jurisdiction of an action to re- 
strain and prevent a sale of property under the 
execution.23 In the case of two courts having pre- 
cisely the same jurisdiction, such as two county 
courts at law in the same county, one may enjoin 


§ 501 

the Icvy of a writ of execution issued on a judg¬ 
ment rendered by the other.24 

§ 501. Vacating, Modifying, or Annulling De- 
cisions 

Generally speaking, one court may not, otherwrse 
than on appeal op other proceeding for review, modify 
or set aside a Judgment or decree of another court; and 
likewlse one Judge shouid not vacate or modify an order 
'< of another Judge of codrdinate juriadfctlon who is stllf 
availabie. The authorities are not in harmony as to 
what, if any, exceptions to the rule shouid be recognized. 

As a general rule, a judgment or dccrce render¬ 
ed by a court of competent jurisdiction and not 
void on its face may be modified, annulled, vacat- 
ed, or set aside only by the court which rendered 
it or a court exercising appellate jurisdiction^^ 
and not by any other court,26 especially a court of 
inferior,2*? equal, like, concurrent, or coordinate^S 
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18. Ind.—ZimmeVman v. Makepeace, 
52 NE. 992, 152 Ind. 199. 

16 C.J. P 1143 note 44. 

19. Teae.—Carey v. Looney, 251 S.W. 
1040, 113 Tex. 98. 

Sa Mont.—^First State Bank of Shel- 
by V. Bottineau County Bank, 185 
P. 162, 66 Mont. S63, 8 A.L.R. 631. 
property olalmed by another 
Injunction to stay execution on 
property claimed by one not party 
to judgment need not be tried in 
court which rendered judgment.— 
Rockwell Bros. & Co. v. Lee, Tex.Civ. 
App., 21 S.W.2d 30. 

81. Teae.—^Fielder v. Parker, Civ. 
App., 119 S.W.2d 1089. 

82. Tex.—^Baker v. Crosbyton South- 
plains R. Co., 182 S.W. 287, 107 Teae. 
566, reversing, Civ.App., 146 S.W. 
569. 

16 C.J. P 1143 notes 45, 46, 48. 

Aftsr adjndicatlon that property ie 
snbjsct td process, another court can- 
not issue an injunction on the ground 
that the property is exempt.— M a nn 
V. Brown, Te:c.Civ.App., 201 S.W. 438, 
error refused. 

83. Ark.—^Brick v. Sovereign Grand 
Lodge of Accepted Free Masons of 
Arkansas. 117 S.W.2d 1060, 196 Ark. 
872. 

84. Tex.—Wllkenfeld v. Ballard, Civ. 
App., 84 S.W.2d 279. 

85. Colo.—^People ex rei. City and 
County of Denver v. Dlstrict Court 
of Fourth Judicia! Dist., in and for 
Douglas County, 253 P. 24, 80 Colo. 
538. 

Ia.—^D ugas v. New York Casualty 
Co., 169 So. 672. 181 La. 322—Suc- 
cession of Cotton, 129 So. 361, 170 
La. 828. 

N.T.—In re Berkowltz* Estate, 10 N. 
Y.S.2d 279, 170 Misc. 834—In re 
Altmann's Will, 266 N.Y.S. 778, 149 
Misc. 116. 


Teae.—Bohlssen v. Bohlssen, Civ.App., 
56 S.W.2d 913—Corley v. W”. D 
Cleveland & Sons, Civ.App., 14 S.W. 
2d 123—^Jones v. Casualty Recipro- 
cal Exch., Civ.App., 275 S.W. 279. 
Wis.—^Wescott V. Catencamp, 209 N. 
W. 691, 190 Wis. 620. 

Statutory proceeding for arelief 
against jndgment taken against a 
party through his mistake, Inadver- 
tence, surprise, or excusable neglect 
must be instituted in the court 
wherein the judgment was rendered. 
—Christ V. Jovanoff, 161 N.E. 26, 84 
Ind.App. 676, rehearing denied 152 
N.E. 2, 84 Ind.App. 676. 

26. Md.—Wingert v. State, 103 A. 
437, 132 Md. 243. 

Mont.—In re Pepin's Estate, 163 P. 
104, 53 Mont. 240. 

Neb.—^Rasmussen v. Rasmussen, 269 
N.W. 818, 131 Neb. 724. 

N.Y.—Herpe v. Herpe, 122 N.E. 204, 
225 N.T. 323, reversing Herpe v. 
German Sav. Bank of Brooklyn, 159 
N.Y.S. 1118, 173 App.Dlv. 967— 
In re Farxners' Loan & Trust Co., 
168 N.Y.S. 962, 181 App.Div. 612, 
reversing 163 N.Y,S. 961, 99 Misc. 
420. afflrmed 122 N.E. 880, 225 N.T. 
666—In re Berkowltz* Estate, 10 N, 
T.S.2d 279, 170 Misc. 334—Neal v. 
Brundage, 240 N.Y.S. 569, 136 Misc. 
695—^Lowry v. Himmler, 239 N.Y.S. 
347, 136 Misc. 215. 

Teae.—Cleveland v. Ward, 285 S.W. 
1063, 116 Tex. 1—Price v. Smlth, 
Civ.App., 109 S.W.2d 1144, error 
dismissed—^Richardson v. Kent, 

CivApp., 21 S.W.2d 72, error re¬ 
fused—Jones V. Casualty Recipro- 
cal Exch., Civ.App., 275 S.W. 279. 
Wis.—Reilly v. Andro, 211 N.W. 780, 
191 Wis. 697. 

jtLdgment or decree of probate 
coturt in respect of matters particu¬ 
larly within the Jurisdiction of such 
court cannot be modified or annulled 
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by an original proceeding in another 
court. 

Mass.—Barron v. Barronian, 175 N.E. 
271, 275 Mass. 77—Parquhar v. New 
England Trust Co., 158 N.E. 836, 
261 Mas.s. 209. 

Mich.—Chapin v. Chapin, 201 N.W. 
530, 229 Mich. 515. 

Pa.—Caveny v. Curtis, 101 A. 853, 26T 
Pa. 675. 

16 C.J. p 1144 note 54. 

Oonvlction in recorderis court hav¬ 
ing jurisdiction of offense and per- 
son is not reviewable by bili in equi- 
ty.—Kougoulas v. Sorlas, 233 N.W^ 
414, 252 Mich. 557. 

Seaxeh warxaat 

District court of county has no 
power to Quash search warrant is¬ 
sued out of another court and not 
connected with matter pending.— 
Graeb v. State, 283 S.W. 819, 104 Tex. 
Cr. 293. 

Dlscharge from imprisonment for 
contempt see Contempt S 107. 

27- Okl.—Dancy v. Owens^ 258 P- 
879, 126 Okl. 37. 

28: Cal.—Brown v. Happy Valley 
Fruit Growers, 274 P. 977, 206 
Cal. 515. 

Ga.—Johnson v. Peopleis Bank, 160 
S.E 235, 173 Ga. 250. 

111.—Marshall Field & Co. v, Nyman, 
120 N.E. 756, 285 111. 306, affirming 
210 H1.APP. 214. 

Ind.—^Traders' Losin & Inv. Co. v. 
Houchins. 144 N.E. 879, 196 Ind. 
266—^Board of Comirs of La Porte 
County V. Summy, 140 N.E. 913,. 
198 Ind. 456. 

Ky.—Commonwealth v. Miniard, 99 
S.W.2d 166, 266 Ky. 405. 

La.—^Murray v. Hardee, App., 189 So» 
376. 

Md.—Loft, Inc., V. Buckler, 129 iu 
914, 148 Md. 647. 

N.C.—Mitchell V. TaUey, 109 SJBl 882„ 
182 N.a 683. 
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jurisdiction, or c\’en a court of superior jurisdic- 
tion, whcre its authority is invoked otherwise than 
by appcal or othcr procecding for review.29 While, 
as noled hereinafter in this section, exceptions to 
the rulc are sometimes announccd, ncvertheless, 
apart from exccptions cstablished by statute,-o the 
courts are not in complete agreement as to what, 
if any, cxceptions should be recognized. At any 
rate, whatever power one court may possess to set 
aside the judgmcnts of another court should not 
be used except in ciear cases and, regardless of 
whether or not a court has power in an independ- 
ent action to set aside the dccree of another court, 
it lacks the power of a reviewing court to dircet 


what further proceedings shall be taken in the 
other court.32 

The general rule against the modification or vaca- 
tion of the judgment, decree, or order of one court 
by another court may preclude a judgment, order, 
or decree of another court which does not in terms 
modify or nullify the former but does so in effect 
by reason of its conflict or inconsistency there- 
with,3® or where the action of the one court does 
not modify or set aside the action of another 
court,34 or where the acts of one court, although re- 
lated to the acts of another court or the judge there- 
of, have no improper olfect thereon.36 


Ohio.—Fessenden v. Fessenden, 165 
N.E. 746, 32 Oh!o App. 16. 
Okl.—McAusland v. Williams, 54 P. 

2d 622, 177 Okl. 25. 

Pa.—In re Brown's Estate, 161 A. 
471, 105 Pa,Super. 236—Columbla 
Alliance Iioan Society v, Scbweidel, 
13 Pa.Diat & Co. 223. 

Waah.—State v. Superior Court for 
Grays Hirbor County» 245 P. 323, 
139 Wash. 125, 49 A.UR. SOI. 

15 C.J. P 1144 note 53. 

JkAar ezeontloxL of pxooess imder 
jadsrmeiit 

Court Win not entertaln jurisdic¬ 
tion of suit to set aside earlier juder- 
ment entered in court of coOrdinate 
jurisdiction, where process issued 
under former judgment had been 
fully €X3cuted.—B/own v. Happy 
Valley Fniit Growers, 274 P. 977, 206 
Cal, 516. 

Stfvlew, eoatzDl or snpervlsloii. 

(1) Courts of equal power and dfg- 
nity have no power to review or 
eontrol the decisions, judgments, or 
deerees of each other. 

Ark.—parte Bame, 259 S.W. 754, 
162 Ark. 382. 

Tenn.—^Fideiity Phenlx Pire Ins. Co. 
V. Ford A Cantrell, 46 S.W.2d 64, 
164 Tenn. 107. rehearing denied 47 
8.W.2d 558. 164 Tenn. 107. 

(2) An action cannot be main- 
tained in one distrlct court to re¬ 
view the judgment of another dis- 
trtet court.—Guidetti v. Industrial 
Commission of Colorado, 284 P. 119, 
86 Colo. 587. 

(3) Declaratory judgment deter- 
mlning validlty of rlghts of parties 
under lease exeeuted by testamentary 
truatee, authorlzed by order of su¬ 
preme court in former proceeding, 
would be improper, as reviewing 
judgment of court of concurrent ju- 
risdlction.—Kings County Trust Co. 
V. HelviUe. 216 N.T.S. 278, 127 Misc. 
874. 

<4} The Circuit court of one coun¬ 
ty has no power to aupervlse the 
judgments and deerees of a Circuit 
court of another county.—^Brinker- 
hoff V. Huntley, 223 IlLApp. 591. 


ZTo am^eal lias from one superior 
court to another.—Dall v. Hawkins, 
189 S.R 774, 211 N.C. 283. 
Zatenaedlate appellate oourt 

<1) Except on transfer, one court 
of civil appeals cannot review cs.use8 
conflded to, adjudicate the validity of 
judgrments and orders of, or vacate 
orders made by, another court of 
civil appeals.—Cleveland v. Ward, 
285 S.W. 1063, 116 Tex. 1. 

(2) It cannot annui a writ of pro- 
hibition Issued by another court of 
civil appeals.—Liong v. Martin, 285 
S.W. 1076. 115 Tex. 519. 

<3) Also it cannot review the de- 
cision of another court of appeals in 
the same case and on appeal from 
the same judgment.—Sumrall v. Rus- 
sell, Tex,Civ.App., 274 S.W. 640. 

S9. R.I.—Ex parte Asadooflan. 135 
A. 322, 48 R.I. 50. 

After flliag of transoript 
Although a transcript of a judg¬ 
ment has been filed in a higher court 
so as to become a judgment of the 
latter court for purposes of collec- 
tion and enforcement. yet where no 
attempt has been made to obtain a 
review thereof by appeal, common- 
law writ, or equitable action, the 
higher court is without power, on 
motion, to set aside the Judgment 
or strike the transcript thereof from 
the files and judgment docket. 

N.Y.—^Ellias v. Thomas Furniture 
Works. 212 N.Y.S. 127, 125 Misc. 
683. 

Wis.—Wemick v. Roth, 218 N.W. 
812, 195 Wis. 519. 

30. Slgher conxt may open t>r va¬ 

cate defaolt jTidgmexits of a lower 
court when authorlzed by statute to 
do 80 . j 

R.I.—Moore v. Stillman, 68 A. 419, 

28 R.I. 470. 

Vt.—^Mosseaux v. Brigham, 19 Vt. 
457. 

15 C.J. p 1144 note 57. 

31. Tenn.—^Tennessee Cent. R. Co. r. 
Tedder, 98 S.W,2d 307, 170 Tenn. 
639. 

32. Mont.—Hoppin v. Lang, 241 P. 
636, 74 Mont 558. 
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33. N.Y.—^Hakala v. Van Schaick, 
12 N.Y.S.2d 928, 171 Misc, 418— 
Emigrant Industrial Sav. Bank v. 
Lehman, 270 N.Y.S. 589, 151 Misc. 
444. 

Dlrectlon to administrator 
In aasignee*s suit to restrain col- 
lection of money due on accounta 
and leases assigned by deceaaed, 
equity court could not direct admin- 
istxator to collect what court mlght 
think was an asset belonging to es- 
tate of assignor, since order of or* 
phans’ court, in so far as account 
was concerned, was binding.—First 
Nat Bank & Trust Co. of Tarentum 
V. Jalfe. 173 A. 845, 114 Pa.Super. 
315. 

I 34. Wash.—^Du Pont Cellophane Co. 
V. Kinney, 42 P.2d 441, 181 Wash. 
140. 

35. Pormer approval by judge 

(1) Proceeding to surcharge and 
falsify county tax collectores re¬ 
porta and accounts, approved by Cir¬ 
cuit Judge, is not beyond chancery 
court^s jurisdiction as attempt to re¬ 
view decislon of court of equal, co6r- 
dinate Jurisdiction, the approval be- 
ing a minlsterlal, emd not a judicial, 
act-i-Yates v. State, 64 S.W.2d 981, 
186 Ark. 749. 

(2) Also an order by clerk of court 
allowing attomeys* fees was appeal- 
able to superior court, although ap¬ 
proved by resident Judge, since resi¬ 
dent Judge had no authority or duty 
to approve order, and order remained 
essentially one' of the clerk.—Col¬ 
lina v. Wooten, 193 S.E. 385, 212 N.C 
359. 

Ponuer pzooedural order 

There is no merit in an objection 
that a judgment awarding rents to 
the real owner of the property nulll- 
fles an order authorizlng a levy on 
the rents in the hands of an agent 
of the judgment debtor, the order, 
to which plaintifC in the subsequent 
action was not a party and by which 
he was not bound, being predicated 
on the assumed ownership of the 
Judgment debtor and amounting to 
no more than formal procedure to 
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Judicial sede. It is usually held that, where a sale 
has been made under the order of and confinned by 
a court of competent jurisdiction, a proceeding for 
the annulment of such sale shouid be brought be- 
fore the court issuing the order but there is al¬ 
so authority for the view that an action to annui 
such sale may be brought in another court.37 

Change of ventie. Where a suit to vacate a de- 
cree was instituted in the district court for the 
county in which such decree was originally grant- 
ed, but the venue was afterward changed to the dis¬ 
trict court of another county, a decree of vacation 
made by the latter court is valid.38 

Fraud. According to a number of decisions, a 
judgment procured in one court by fraud may be 
annulled, vacated, or set aside by another court 
exercising equitable jurisdiction but other de¬ 


cisions take a contrary vicw.^*’ 

JVant nf jurisdiction. It has been held that an 
order made by a judge or court without authority 
may be rcviewed by a court of coordinate jurisdic¬ 
tion, and shouid be vacated by it on notice.^^ In- 
decd, it has been held that any court has a right to 
dcclare the decree of any other court null and void 
for want of jurisdiction but it has also been 
held that an orphans' court, w-hich is of limited ju¬ 
risdiction, is, in the absence of a statute confer- 
ring it, without pow’cr or jurisdiction to set aside 
a decree of a court of common pleas on the ground 
that the latter court was without jurisdiction.^^ 

Branch, division, or deparUnent of court. In 
some States, where a court has scveral branches or 
departments, one branch or department may, by 
order, vacate or set aside an order previously made 
by another branch or department but in another 


make effective a levy on rlghts and 
credits, and the subsequent action 
being essentially one by the real 
owner to hold the sherlff and exeeu- 
tion creditor of another for a wrong- 
ful levy.—Gaudlosi v. Micone, 141 A. 
576, 6 N.J.Miac. 425. 

ronner decree in. habeas corpus pro- 
ceedlngs for custody of minor 

(1) While a decree of a court of 
equity, in habeas corpus proceedings, 
awarding the custody of a minor to 
one person is. while it remalns in 
force and effect, a barrier to a final 
order by a probate court for adop- 
tion of the minor by another person, 
it does not prevent the entry of an 
interlocutory order for adoption to 
be made final if and when it can be 
done conformably to the decree of 
the court of equity.—Wright v. 
Price, 147 So. 675, 226 Ala 468. 

(2) It is said that the right to 
modify or set aside Judgment on 
habeas corpus, determining rights of 
parties litigant to custody of minor 
child, is not confined to court where 
it was rendered; but apparently 
what is meant is that, where condi- 
tions have materlally changed since 
the Judgment, another proceeding, 
constltuting in effect a new suit, may 
be brought in another court to de- 
tennine the right to custody at the 
time it is instituted.—^Hardy v. Mc- 
Culloch, Tex.Civ.App., 286 S.W. 629. 

Xatters not Involved or only in^ 
ddentally involved. 

(1) Suit to set aside void or 
voldable judgment aflirmed by court 
of civll appeals does not encroach 
upon jurisdiction of such court 
where issue as to valldity of such 
judgment was not involved, or ad- 
judlcated in such afiSLrmance.—^Nash 
V. Hanover Fire Ins. Co., Tex.Civ. 
App, 79 S.W.2d 182. 


(2) If the questlon of the nullity 
of a Judgment is only incldentally 
involved in an action, it has been 
held that such action may be brought 
before any court of competent juris¬ 
diction.—^Bledsoe v. Erwin, 33 Lia. 
Ann. 615. 

(3) Adjudication by one district 
court that a Judgment of another 
district court had been satisfled be¬ 
fore an executlon sale was made un¬ 
der it and that the sale could not 
divest owner of title or invest title 
in purported purchaser, was not void 
for want of Jurisdiction over sub- 
ject matter, not being an impeach- 
ment of the integrity of such judg¬ 
ment of the other court, nor such 
an attack upon it as could only be 
presented in the court that rendered 
it.—Williams v. Croom, Tex.Civ.App., 
215 S.W. 156. 

<4) However, where sole rellef 
sought in action is that Judgpnent of 
the county court be satisfisd and dis- 
charged and declared no longer to 
be a lien, in view of control of its 
judgments by the county court, a 
court of concurrent jurisdiction wlll 
not take jurisdiction.—Libby v. Cen¬ 
tral Wisconsin Trust Co., 197 N.W. 
206, 182 Wis. 599. 

3G. Fla—^Ray v. Phosphate Co., B2 
So. 589, 59 Fla 598. 

15 C.J. p 1144 note 60. 

37. N.C.—Gulley v. Macy, 81 N.C. 
356. 

15 CJ. p 1144 note «1. 

sa lowa—State v. Whltcomh, 2 N. 
W. 970, 53 lowa 85, 35 Am.R. 258. 

39. CaL—^Toung v. Toung Holdings 
Corporation, 80 P.2d 723, 27 CaL 
App.2d 129. 

q 3 „—Johnson v. People^s Bank, 160 
S.B. 235, 173 Ga 250. 

Mont.—^Bullard v. Zimmerman, 268 
p. 612, 82 Mont. 434. 
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Ohio.—^Dahms v. Swinburne, 167 N.E, 
486, 31 Ohio App. 512. 

Okl.—Campbell v. Hickory, 278 P. 
1088, 137 Okl. 235—Courtney v. 
Daniel, 253 P. 990, 124 Okl. 46— 
Johnson v. Petty, 246 P. 848, 118 
Okl. 178—0'Nelll v. Cunningham, 
244 P. 444, 119 Okl. 157—South- 
westem Surety Ina Co. v. Holt, 213 
P. 80, 88 Okl. 281. 

15 C.J. p 1144 note 55. 

40. Fla—Reybine v. Kruse, 174 So. 
720. 128 Fla 278. 

IlL—People V. Sterling, 192 N.B. 229. 
367 111. 354, followed in People 
V. Sraall, 192 N.E. 235. 357 IlL 
388. 

Ky.—Rice v. Bradlcy, 263 S.W. 336. 
203 Ky. 775. 

Mass.—^Farquhar v. New England 
Trust Co., 168 N.E. 836, 261 Masa 
209. 

41. Mont.—State v. Bistrict Ct, 152 
P. 753, 51 Mont. 310. 

N.Y.—Stewart v. Stewart, 111 N.Y.S. 
734, 127 App.Div. 724. 

42. Colo,-Fields V. Kincaid, 184 P. 
832, 67 Colo. 20. 

43. Pa—In re Boseberry'8 Estate, 
20 PaDlst. & Co. 170. 

i 44b CaL—Haines v. Commercial 

Mortg. Co., 273 P. 35, 206 CaL 10 
—Borland v. Hanson, 22 P. 552. 
81 CaL 202, 15 Am.S.R. 44. 
Ill.-_Marshall Pield & Co. v. Nyman, 
120 N.E. 756, 285 111. 806, affirming 
210 IlLApp. 214. 

Xfe is otherwlse where a proceeding 
to'€nforce the order is pending in 
the department wherein the order 
was made and the orlglnal proceed¬ 
ing assigned to that department has 
not been finally disposed of thereln 
or legrally removed therefrom.—^Wil¬ 
liams v. Superior Court in and for 
LfOs Angeles County, CaLApp., 91 P. 
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state one division of a court cannot disturb a 
judj^mcnt rcndered by another division. 

Trial atid spccial icrms. In New York, the court 
at a special term is bound by, and may not review, 
reverse, modify, or amend, an order made at anoth¬ 
er special term*^ or at a trial term;^*^ and a denial 
of a motion at a special term is bindingf on the court 
at a trial term.^^ 

Judfjcs. Notwithstanding a few decisions to the 
contrary as to rulings on demurrers,^® it is general- 


21 C.J.S. 

ly considered that, in the same case, one judge may 
not review and overrule the prior decisions, or 
vacate or mndify the prior orders, of another judge 
of the sair rourt or possessing cqual and codrdi- 
nate power and jurisdiction, where the other judge 
is available at the time of the application to set 
aside or change his order or decision.50 Further- 
more, where this rule is applicable, it is not per- 
missible to violate it by making an order which con- 
flicts, or is inconsistent, with a prior order by an¬ 
other judge.5i Of course, particular orders not in 


2d 152, superMeded, Sup., 96 P.2d 

nn 1. 

Oonllictln 4 ir oxdexs 

(1) It has been held that a con- 
llictinff order cannot be made hy an¬ 
other department while the former 
order remains in force.—Giffen v. 
Chrlsfs Churoh, 191 P. 718, 48 CJal. 
App. 151. 

(2) Opposed to this, however, are 
holdlngs that the overruling of a 

deniurrer to a complaint 
by one department doea not preci ude 
another department from granting 
Judsrment for defendant on the 
pleadmgs or sustaming an objectlon 
to the introduction of any evidence 
on the ground that the complaint 
doea not state facts sufficient to con¬ 
stitute a cause of action.—^Wright- 
Bon V. Dougheity, 64 P.2d 13, 5 Cal. 
2d 257—Timm v. MoCartney, 49 P.2d 
315, 9 Cal.App.2d 230. 

45. Mo.—State ex reL Allen v. 
Bujkner, 47 S.W.2d 256, 226 Mo. 
App. 807. 

4a N.T.—In re Molieris Will, 283 N. 
Y.S. 919. 247 App.Dlv. 35—Feiber 
Realty Corporation v. Abel, 274 N. 
Y.S. 579, 242 App.Div. 786. 

47, N.T.-—Conlew, Inc., v. Uhler, 267 
N.Y.S. 596, 23J App.Div. 360. 

48. N.Y.—Connell v. Equitable Mo¬ 
tor Tiuck Co., 190 N.Y.S. 851, 198 
App.Div. 849. 

4^ FUl—J ones v. MeConnon & Co., 
130 So. 700, 100 Fla. 1158. 

HawaiL—In re Hyan, 31 Hawaii 547. 

60. U.S.—Jurgenson v. National Oil 
& Supply Co., C.C.A.N.J-, 63 F.2d 
727—iurie Tiansfer Co. v. J. Cutler 
Iron Works, D.C.N.Y,, 47 P.2d 1074, 
modined. C.C.A., 47 F.2d 1078— 
Commerclal Union of America v. 
Anglo-South American Bank, C.C. 
A.N.y., 10 F.2d 937—Block v. 

Mansfeld Mining & Smelting Co., 
D.C.N.Y., 23 F.Supp. 700—Wright 
V. Bamard, D.CJ>el., 264 F. 5S2. 
Zowa.—Taylor v. Grlmes Canning 
Corporation, 257 N.W. 353, 218 
lowa 1281—Denman v. Sawyer, 232 
N.W. 819, 211 lowa 56. 

Mass.—Lane v. J. W. lavery & Son, 
1 N.E1.2d 378—Barringer v. North- 
ridge. 165 N.E. 400, 266 Mass. 315. 
Mich.—^Wiener v. Valley Steel Co., 


236 N.W. 905, 254 Mich. 681—Mc- 
Connell v. Merriam, 203 N.W. 661, 
231 Mich. 184. 

N.Y.—Jensen v. Union Ry. Co. of 
New York City. 182 N.E. 226, 260 
N.T. 1, dismissing appeal 256 N. 
Y.S. 951, 236 App.Div. 786—Gun- 
ther v. American Liabel Co., 275 N. 
Y.S. 861, 243 App.Dlv. 628—-£kln- 
ner, Cook & Babcock v. Fourth 
Church of Chrlst, Scientist (Bor- 
ough of Manhattan, City of New 
York), 264 N.T.S. 812, 238 App.Div. 
573—Lacqua v. General Linen Sup¬ 
ply & Laundry Co„ 233 N.T.S. 338, 
226 App.Div. 684—Willard v. Wil- 
lard, 186 N.T.S. 569, 194 App.Div. 
123—^Monument Garage Corpora- 
Uon V. Levy, 268 N.Y.S. 213, 149 
Misc. 791, afflrmed 271 N.Y.S. 966, 
241 App.Div. 856, modified on other 
grounds 194 N.E. 848, 266 N.Y. 
339—Schwartzberg v. Weisblatt, 
233 N.T.S. 120, 133 Misc. 476— 
Palmer v. Rotary Realty Co., 178 
N.T.S. 461, 109 Misc. 243—Milton 
Holding Corporation v. Gross, 193 
N.Y.S. 75—Burkwitt v. New Jersey 
Fidellty & Piate Glass Ins. Co., 182 
N.Y.S. 689—McManaway v. Sisson, 
170 N.T.S. 670. 

N.C.—^Klstler v. Wllmlngton Devel- 
opment Co.. 200 S.E. 400, 214 N.C. 
630—East Coast Fertilizer Co. v. 
Hardee, 188 S.E. 623, 211 N.C. 56— 
State V. Standard Oil Co. of New 
Jersey, 170 S.E. 134, 206 N.C. 123 
—Price V. Life & Casualty Ins. 
Co. of Tennessee, 160 S.E. 367, 201 
N.C. 376—^Wellons v. Lassiter, 167 
S.R 434, 200 N.C. 474—Caldwell v. 
Caldwell, 128 S.E. 329. 189 N.C. 805 
—In re Ricks' Will, 126 S.B. 422, 
189 N.C. 187. 

Or.—^Klamath Development Co. v. 
Lewis, 299 P. 705, 136 Or. 445— 
Sheedy v. Sheedy, 274 P. 316, 128 
Or. 397. 

S.C.—Spencer v. National Union 
Bank of Rock Hili, 200 S.E. 721, 
189 S.C. 197—^McCormick v, Rush, 
180 S-B. 43, 176 S.C. 236-—Cardina 
Baking Co. v. Geilfuss, 168 S.E. 
849, 169 S.C. 348—Lipznan v. Per- 
ry, 123 S.E. 772, 129 S.a 83—In re 
3>oran, 123 S.E. 601, 129 S.C. 26— 
Dumas v. Carroll, 99 S.E. 801, 112 
S.a 284. - 

Wash.—State ex rei. Nelson v. Su¬ 
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perior Court for King County, 49 
P.2d 903, adhered to 64 P.2d 1215, 
184 Wash. 97—Johnston v. John- 
ston, 199 P. 737, 116 Wash. 323. 

No appeal lies from flnal order of 
one judge of superior court to an¬ 
other.—Broadhurst v. Board of 
Com*rs of Pender County Drainage 
Dist. No. 4, 142 S.E. 477, 195 N.C. 
439. 

Judge iLoldlng succeedlxig terxu has 
no power to review Judgment, ren- 
dered at former term held by an¬ 
other Judge. on the ground that the 
Judgment is erroneous.—^Herbert B. 
Newton & Co. v. Wilson Furniture 
Mfg. Co., 174 S.E. 449, 206 N.C 
633—Caldwell v. Caldwell, 128 S.B. 
329, 189 N.C. 805. 

Necessity of oonslderatlou of subsa- 
quent* motiou by oxiginal Judge 

(1) Where, in a landlord's sum- 
mary proceeding, it was agreed that 
all Questlons except that of reason- 
able rental shouid be elimlnated, 
and the trial Judge heard evidence 
on that question and handed down an 
opinion, a motion before anotber Jus- 
tice to dismlss the complaint shouid 
have been referred to the Justice be¬ 
fore whom the proceedings were 
then pending.—^Levy v. Baum, 187 
N.T.S. 674, 116 Misc. 201. 

(2) Motion to vacate appeal al- 
lowed by one Judge shouid be con¬ 
sidered by him or by court in banc. 
—Commonwealth v. MacDonal(^, 94 
Pa.Super. 486. 

Bestoration of oxiginal detexmina- 
tlon 

Where county Judge's discretlon- 
ary denial of felony bail was over- 
ruled by Justice of the supreme 
court, possessing only concurrent 
and cobrdlnate Jurisdiction in the 
matter, and bail was fixed by justice, 
county Judge, in whose court Indict- 
ment awaited trial, had power to 
reinstate his original determination 
and could revoke bail fixed by su¬ 
preme court Justice.—People v. Ack- 
erson, 1 N.Y.S.2d 427, 166 Misc. 180. 

SlC La.—Sanders v. Wyatt, 176 So. 
137, conforming to 174 So. 161, 187 
Lia. 80, reversing 170 So. 619, re- 
hearing denied 171 So. 431. 

S.C.—Smith V. Baldwin, 149 S.B. 839, 
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terms vacating or modifying prior orders of anoth- 
cr judge may be construed not to be in conflict or 
necessarily inconsistent therewith;52 a party may, 
by arguing the motion for the second order, waive 
the point that the prior order of another judge 
is conclusive a statement in an order appoint- 
ing a receiver that it is entered without prejudice 
to the making of a motion before another judge to 
terminate the receivership supports the view that, in 
granting the motion to terminate, there is no at- 
tempt to review the order of a court of concur- 

2 . Transfe 

§ 502. In General 

a. Power to transfer generally 

b. When transfer proper 

a. Power to Transfer Generally 

The leglslature generally has power to provide for 
the transfer of causes from one court to another; but 
a court has no power to transfer a cause In the absence 
of statutory authority. 

As a general rule, it is within the constitution- 
al powers conferred upon the legislature of a state 
to provide by statute for the removal of causes 
from one court to another,5 ^ as distinguished from 
the removal of causes from state courts to federal 
courts under acts of congress, discussed in the title 
Removal of Causes, and a change of the place of 
trial from one county or district to another, treat- 
ed in the title Venue. However, unless expressly 
authorized so to do, a court has no authority to 
transfer a cause from itself to another court, and 
thcrcby give the other court possession of the case 
to hear and determine it,®2 although the other court 


rent jurisdiction and after rcvcrsal of the judg- 
ment, r.n earlier decision by the trial judge as to 
costs is not binding on another judgc.®^ 

Under the terms and construction of an applica- 
blc statute, a judge may, in a particular action or 
proceeding, have power to vacate an order grant- 
ed by another judge®® or the judge who granted the 
order may be without authority to vacate it, as 
wherc hc is a nonresident judge and acted only be- 
cause of the absence and inaccessibility of the resi¬ 
dent judge.®^ 

op Causes 

would have had jurisdiction of the cause if it had 
come to it by duc process.®® While a statute is in- 
valid in so far as it undertakes to vest a court with 
power, to be exercised compulsorily and against 
the will of the parties, to transfer to another court 
actions of which the original court had jurisdic¬ 
tion when the constitution was adopted,®^ the stat¬ 
ute may be given effect, so far as to authorize a 
transfer with the consent of the parties.®^ 

Construction of statufes. Statutes authorizing 
the transfer of causes from courts of limited juris¬ 
diction when necessary must be construed within 
reasonable and fair limitations.®® 

Prospective or restrospectlve operation, A gen¬ 
eral statute relating to the transfer of causes be- 
tween superior and district courts is applicable to 
a superior court which came within the purview of 
the statute after its enactment although not origi- 
nally within the purview thereof.®^ A statute au¬ 
thorizing the transfer of causes from one court 
to another relates to procedure only, and applies 


152 S.C. 129—In re Doran, 123 S.E. 
601, 129 S.C. 26. 

Order, dismlssing* case held nuder 
adTlsemexLt by Judge of another dis¬ 
trict court, was unauthorized, with¬ 
out Jurijdiction. and void.—^De Za- 
vala V. Scanlan, Tex.Com.App., 65 
S.W.2d 489, reversing, Scanlan v. 
De Zavala. Civ.App., 42 S.W.2d 849. 

52. lowa.—In re Dodge*s Estate, 189 
N.W. 759, 194 lowa 512. 

Hass.—Lane v. J. W. Lavery & Son, 
1 N.E.2d 378. 

S.C.—^Ex parte Citizens’ Bank of 
Pairfax, 119 S.B. 903, 126 S.C. 
291. 

Order directlnsr sherUT to set off 
homestead does not modify order of 
another Judge for entry of default 
Judgment.—Ex parte Morrow, 190 S. 
B. 506, 183 S.C. 170, 110 A.L.B- 898. 

53. S.C.—Lombard Iron Works & 
Supply Co. V. Town of Allendale, 
196 S.E. 513, 187 S.C. 89. 

21CJ.S.-40 


64. 111.—Qultman v. Dowd, 23 N.B. 
2d 207, 301 IlLApp. 403. 

55. N.Y.—R. & A. Building Corpora¬ 
tion V. Sonn, 4 N,Y.S.2d 441, 167 
Misc. 616. 

56. N.Y.->GlIckman v. Kirtland, 254 
K.Y.S. 470. 142 Misc. 313. 

Va.—^Nichols v. Central Virginia 
Power Co., 130 S.B. 764, 143 Va. 
‘406, 44 A.L.R. 727. 

57. Tex.—Hooser v. Bamett, Civ. 
App., 87 S.W.2d 519. 

5a Mlss,—Ex parte Tucker, 143 So. 
700, 701, 164 Miss. 20, citmg Cor¬ 
pus Juris. 

Tex.—Currie v. Bobbs, Civ.App., 10 
S.W.2d 438. 

15 C.J. p 1146 note 64. 

Statute held unoonstLtutioiial 
Acts 1920 c 425 § 322A, providing 
for the removal of equity cases In 
the courts in Baltimore City where a 
party believes that he cannot have 
a fair trial, is unconstitutional, as 
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being in conflict with Const. art 4 5 
32, providing for the assigrnment of 
judges to the courts of Baltimore 
City.—Wilmer v. Llght St Sav. & 
Bldg. A8s'n of Baltimore City, 118 
A. 414, 141 Md. 238. 

59. Mass.—Stoneman v. Coakley, 164 
N.E. 802, 266 Mass. 64. 

15 C.J. p 1145 note 66. 

Power not inherent even in a 
court of general Jurisdiction.—T. 
Blumenthal & Co. v. Theo Tledemann 
& Sons, 194 N.Y.S. 86, 118 Misc. 560. 
ea Mo.—State v. Nlxon, 133 S.W. 
336, 232 Mo. 98. 

61. N.Y.—^Alexander v. Bennett, 60 
N.Y. 204. 

63. N.Y.—^Anderson v. Reilly, 66 N. 
Y. 189. 

63. N.Y.—U. S. Fldellty & Guaranty 
Co. v. McGuire & Co.. 298 N.Y.S. 
455, 164 Misc. 120. 

64. OkL—^Acme Oli & Gas Co. v. 
Cooper, 33 P.2d 191, 168 OkL 346. 
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to actions pending at thc time the statute went into 
cfFect.®^ 

Curative acts, A legfislative act validating all 
proceedings in district courts in causes transferred 
thereto validates the transfer of a causc from the 
superior court to a district court and subsequent 
proceedings thercin, if the proceedings sought to bc 
validated could lawfully have becn authorized in thc 
first instance,*® 

b. Wben Tnoisfer Proper 

The questione from or to what court a cause may 


be transferred, what causes may be transferred, and what 
constitutas a sufficient ground for a transfer, involve a 
construction of the constitutional or statutory provitlont 
reiating to the subject. 

Since the power to transfer a cause from onc 
court to another is dependent on constitutional or 
statutory provisions, as stated supra § 502 a, the 
particular constitutional or statutory provision in 
force in a state at the time when a transfer is 
sought must, of course, be looked to in order to 
determine from or to what court a cause may bc 
transferred,®*^ what causes are subject to be so 
transferred,®® and what constitutes a sufficient 


€Bm Cal—Coldie v. Superior Court 
in and for San Dieffo County, 56 P. 
2d 261, 13 Cal.App.2d 12—Bershon 
V. Mnniclpal Court of City of L*os 
Anseles, 42 P.2d 649. 5 CU.App.2d 
519. 

in.—Braner v. tAughlln, 211 Ill»App. 
534. 

M Okl.—Chicago. R. I. & P. Ry. Co. 
V. Austin. 163 P, 617, 63 OkL 169. 
L..R.A.1917D 666. 

67- N.Y,—^Breen v. Plcard, 4 N.Y.S. 

2d 301. 167 Mlsc. 561. 

Okl.—IfcJunkln v. Tumer, 267 P. 
618, 131 Okl. 37—Mann v. Oebome, 
161 P. 146, 128 Okl. 32. 

Tex.—^L. G. Balfour Co. v. Gossett. 
116 S.W.2d 694, 131 Tex 848. re- 
verslng on other grounds Gossett 
V. 1». G. Balfour Co., Civ.App., 111 
S-W.2d 1119. 

15 CJ. p 1145 note 67. 

Bs p eal of Btatti:ta 

£4.1909 c 14 sxt 7 S 10, as amended 
by Li.1911 c 121 6 1, providlng for 
transfer of causes from superior to 
district court. was not repealed by 
I 1 . 19 IX c 39 S 3, adopting Revised 
COde of laws; bence omisslon of 
revisors to include provision for 
transferring causes from supeiior to 
district courts is vithout eCCeet.—lu 
re KLchols* WUl, 166 P. 1087, 64 Okl. 
241. 

Power tuider paxtieiilar statutos 
(1) Under Civ.Pract.Act S 1288 et 
seq, 6 1296, every proceeding to re- 
view weight. compelency, and suffl- 
ciency of evidence taken by board or 
offijer pu. suant to “statutory direc- 
tion** must be transferred in flrst In- 
stance to appellate divlslon regard- 
less of wbether addltional quesUons 
are ralsed, and every other proceed- 
ing must be detenn.ned by the spe- 
ctal term, whlch shall Itself dispose 
of the cause on the merits.—^Roches- 
ter Gas 4b Electric Corporation v. 
Haltble, 16 N.Y.S.2d 163, 172 Misc. 
359. 

Civ.PractAct U 96, 97, 1672, do 
not confer Jurisdiction to remove an 
action i>ending in one court of rec- 
ord to another court of record, not 
the supreme court.—T. BIumenthal & 
Ca V. Theo. Tiedemann & Sons, 194 
K-Y-a. 86, 118 Misc; 560; 


(3) Under New York City Munici- 
pal Court Code S 17 subd 6, a jua- 
tice presid:ng in one district has no 
power to make, by consolidation of 
actions, a transfer of a case pendlng 
in another district to the district in 
which he is presiding. such a trans¬ 
fer not being essential to the dis- 
posltion of the case pending in his 
district. notwithstanding Muntcipal 
Court Code S§ 5, 15. and Clv.Pract. 
Act SS 96. 97.—Ralph M. Levey Co. 
V. Fox 200 N.Y.S. 274, 121 Misc. 
113. 

(4) Order rexnoving a munlcipal 
court action and consolidating It 
with generaJ assignment proceeding 
under debtor and creditor law is not 
within power of special term to 
make.—^In re Taylor Specialty Stores, 
279 N.Y.S. 567, 244 App.Div. 809. 

(6) Under 14.1907-1908 c 16 sjrt 1 
6 1, the district court was empow- 
ered to transfer gruardlanship pro¬ 
ceeding to county court of county 
havlng jurlsdlctlon.—^McJunkin v. 
Tumer, 267 P. 628, 131 Okl. 37— 
Mann v. Osbome, 261 P. 146, 128 
Okl. 32. 

(6) Cause at issue in superior 
court at time of decision, as to 
validity of law creating court, was i 
pending in legally created court as 
regards transfer to another court— 
Isle V. Inman. 276 P. 490, 136 Okl, 
77. 

(7) The courts of the SOth. 78th. 
and 89th districts for Wlchita Coun¬ 
ty are separate and indepeudent tri- 
bunals, under statute authorizlng 
Judges to transfer ccises from one 
such district to another.—Harvey v. 
Wichlta Nat Bank, TexClv.App., 1X3 
S.W.2d 1022. 

(8) Under Remington Code 1915 SS 
46. 1774, and 7671—29, actions for 
penalties or fines declared by city 
ordinance and exceeding one hundred 
dollars cannot be transferred from 
police court of city of the third class 
to a justice court—State v, Wool- 
son, 167 P. 1088, 98 Waaiu 506. 

Bvfey to transfer 

Li.1915 p 487 does not make it 
the duty of county court to certify 
a cause to the district court when 
no otlpulation to that efCect been 
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made.—Stratton v. Rice, 181 P. 629, 
66 Colo. 407. 

68. Ala.—Crawford v. Carllale, 89 
So. 565, 206 Ala. 379. 

Me.—Head v. Puller, 118 A. 714, 122 
Me. 15. 

N.T.—^In re Noel, 283 N.Y.S. 876, 246 
App.Div. 740—In re Pedrette’s Es- 
tate, 274 N.Y.S. 607, 153 Misc. 
106. 

Ohlo.—KInight v, Johnson, 1 Ohlo N. 
P.,N.S., 260. 

Wla—^Kessler v. Olen, 280 N.W. 352, 
228 Wls. 662, rehearing denied 281 
N.W. 691, 228 Wis. 662. 

16 C.J. p 1145 note 68. 

Hahsas corpus prooeadings 

Upon origizial proceeding In SL 
Louis court of appeals for a writ 
of habeas corpus it han no power to 
certify the cause to the supreme 
court—Ex parte Webers, 206 S.W. 
620, 276 Mo. 677, remanding cause 
197 S.W. 850. 200 Mo.App. 23—Bx 
parte Webers, 206 S.W. 244, 200 Vo. 
App. 368. 

Znjxuaiction. prooeedlsgs 

(1) Under Constl890 S 162 court 
of chancery, in suit whereln injunc- 
tive relief was sole rellef sought, 
could not transfer cause to Circuit 
court—Barnes v. McLeod, 140 So. 
740, 165 Mise. 437. 

(2) Chancellor orderlng issuance 
of writ of Injunction could not trans¬ 
fer case to county court for hearing 
on whether injunction should be 
made perpetual.—-Welch v. Bryant 
128 So. 734, 167 Misa 669. 

(3) Under Rev.Stl911 art 4658, a 
court issulng temporary writ en- 
Jolning enforcement of Judgment 
properly transferred case to court 
renderlng Judgment—Parmer v. East 
Texas Securlties Co., TexClv.App., 
18 S.W.2d 711. 

(4) Orders setting off hearing and 
transferring suit to enjoin enforce¬ 
ment of Judgment to district court 
whereln rendered. made restralnlng 
order retumable thereto as requlred 
by statute.—Citizens* Bank v. Bran- 
dau, Tex.Clv»app., 1 S.W.2d 466, 
error refused. 

Suit rslftldwg to oozporats honds 
Where corporate bondholders' suit 
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ground for a transfer.®* Where the constitution | or statute state.s the prounds for transfer, a trans- 


^res flled before suit by trustee un¬ 
der apreement securingr bonds, trans¬ 
fer to court In which trustee*s suit 
was pending was properly denied.— 
First Nat. Bnnk v. Brown, Tex.Civ. 
App.. 34 S.W.2d 412, error disnaissed» 
53 S.W.2d 604, 122 Tex. 168. 
Fossessory actions 

Gen.Li.1909 c 286 §S 7, 8, in con- 
nection with S 6 of the same act, 
providing for the removal from dis- 
trict court to the superior court of 
a cause for the possession of a tene- 
ment, where plaint.fC or defendant 
makes claixn for a Jury trial, is xnan- 
datory and certifi 2 ation should be 
made, although the application there- 
for is by the plaintiff, and althouarh 
a dexnurrer to the declaration is 
pending and undetermined in the 
district court.—Durfee v. Dlstrlct 
Court of First Judicial Dlstrlct, 119 
A. 60, 44 R.I. 462. 
rorelblo exLtry asid detalner 

(1) Forcible entry and detalner ac- 
tion in municipal court was not 
transferable to district court as in- 
volvlng title to realty.—Muslc v. De 
Long, 229 N.W. 673, 209 lowa 1068. 

(2) Even if such action is trans¬ 
ferable, removal Is authorlzed only 
when evidence raises issue.—Mercan- 
tile State Bank v. Vogt, 226 N.W. 
847, 178 Minn. 282. 

(3) Under a statute providlng that 
if defendant in forcible entry and 
detalner shall recognize to claimant, 
conditional to pay all intervening 
damages, etc., and that if claimant 
shall recognize to defendant, condi¬ 
tional to enter suit at next term of 
superior court, and that if either 
party neglects to recognize to ad¬ 
verse party, judgment shall be ren- 
dered against him as on nonsuit or 
default, municipal court in which 
fprclble entry and detalner action 
was fUed had duty to enter judgment 
against defendant as on default, 
where plaintiff flled recognizance but 
defendant neglected to recognize to 
plaintiff. The case was not in order 
for transfer to superior court and 
such had no Jurlsdictlon to enter de¬ 
fault.—^Baskell v. Toung, 184 A. 394, 
134 Me. 221. 

Pxoeeedhigs affectlng deoedeuts’ es- 
tates 

(1) On due application the admin- 
istration of an estate may be re- 
moved from the probate court to a 
court of equity for constructlon of a 
will and ier administration of the 
estate in the latter court.—Crawford 
T. Carlisle. 89 So. 566. 2p6 Ala. 379. 

(2) In suit against administrator 
by creditor of decedent to impress 
assets with special lien, thus es- 
tahlishing demand as preferred 
elelni, it is not within power of 
Circuit court, on plaintifCs failure to 
establish demand, to order it cer- 


tified to probate court for allowance 
as “general” claim.—Raymuth Rf-al 
Estate & Building Co. v. Itobinson, 
204 S.W. 276, 199 Mo.App. 515. 

(3) Purpose of statute permitting 
transfer of litlgition relating to es- 
tates of decedente to 8urrogate*s 
court was avoldance of delay in set- 
tlement of decedenfs estates.—In re 
Mlller*s Estate, 286 N.Y.S. 867, 168 
Misc. 775. 

(4) Generally, consent to transfer 
of litlgaticn relating to estates of 
decedents from other courts to sur- 
rogate*8 court should be withhcld, 
unless it appears that othcrwise set- 
tlement of decedent*s estate would 
be long delayed.—In re Miller’s Es¬ 
tate, supra. 

(6) Where action, institutod by de- 
ceased to recover for personal inju¬ 
ries sustained by him before enact- 
ment of personal in jury survival 
statute, was continued in name of 
deceased*s exeeutor, exeeutor was not 
entitled to have case transferred 
from supreme court to surrogate^s 
court, slnce pendency of litlgation 
would not delay settlement of es¬ 
tate.—In re MUler’8 Estate, supra. 

(6) In an action brought by a leg- 
atee to construe a will and restrain 
the transfer of certain notes by the 
widow, and to settie the estate final- 
ly in chancery court where the ex¬ 
eeutor flled a cross bili and asked 
for affirmative relief, the chancery 
court aequired jurisdiction of the 
cause and the estate was properly 
ordered transferred from the county 
court to the chancery court there to 
be administered and settled.—Scholze 
V. Scholze, 2 Tenn.App. 80. 

(7) A proceeding on a claim 
against testatores estate for reason- 
able value of Services performed by 
daughter of testator in consideration 
for testator's oral agreement tb de- 
vise estate to daughter, which tes¬ 
tator, whose agreement was void be- 
causc of statute of frauds, falled to 
do, was triable in Circuit court by a 
jury where the daughter demanded 
jury trial and timeiy demanded that 
the case be sent to the Circuit court 
for trial.—^Kessler v. Olen, 280 N.W. 
352, 228 Wis. 662, rehearing denied 
281 N.W. 691. 228 Wis. 662. 

Crimlnal cases 

Where Inferior courts are created 
with jurisdiction of felonies, an in- 
dictment may originate In a superior 
court and thence be transferred for 
trial to the inferior court.—^Ex parte 
Tucker, 143 So. 700, 164 Miss. 20. 

63. Md.—Wilmer v. Dlght St Sav. 

& Bldg. A8s'n of Baltimore City, 

118 A. 414, 141 Md. 238. 

Mo.—^Phillips V. Blessing, App.. 127 

S.W.2d 62. 

N.T.—^In re Sutton, 166 N.T.S. 58. 

16 CJ. p 1146 note 69. 
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DisqnaVfloatloiL of jndgs 

n) Where surn^gato disqualifled 
hims^lf from hearlng controversy 
which Involvcd establishment of 
marrlage between petitloner and tes¬ 
tator and became important witness 
against petitloner. a new trial was 
direoted to be had in atxnosphere 
different from that of surrogate^s 
court and preferably In supreme 
court b''fore Jury, unloss parties 
waivcd jury.—In re Gally*s Will. 2 N. 
T.S.2d 29, 253 App-DIv. 905. 

(3) In absence of substantlal com- 
pliance with statute authorizlng pro¬ 
bate judge to certify cases to Cir¬ 
cuit court when disqualified to hear 
them, probate court was without ju- 
risdiction to certify proceed.ngs to 
revoke authority of an exeeutor upon 
motion of probate judge, when there 
was no showing of dlsqualiflcatlon 
of judge or that parties in intereat 
consentod to certifleation.—Phillips 
V. Blessing, Mo.App., 127 S.W.2d 62. 

(3) The probate court has ex- 
clusive original jurisdiction to en- 
tertaln procoedlngs to revoke the au¬ 
thority of an exeeutor, and the Cir¬ 
cuit court can acquire jurisdiction 
of such proceedings only by appeal 
or by cert:fl3ation under provisions 
of statute authorizlng probate judge 
to certify cases to Circuit court when 
disqualified to determine them.— 
Phillips V. Blessing, supra. 

(4) Where proceedings are com- 
menced in the county court in which 
the county judge is a party or inter- 
ested, they may be transfezred to 
the Circuit court.—In re Bsthel^s Es¬ 
tate, 209 P. 811. 111 Or. 178. 

Case iznpropor for Judge to txy 

Transfer of suit to enforce judg¬ 
ment by sale of land and applica¬ 
tion of proceeds on debt to clty Cor¬ 
poration court by Circuit court judge, 
deeming it improper for him to pre- 
slde at hearlng, is valld as expressly 
avthorized by statute, although 
transfers in other ways are author- 
ized by other statutes.—^Woodhouse 
V. Burke & Kerbert Bank & Trust 
Co., 185 S.R 876, 166 Va. 706. 

Where party oaxmot have falr tzlal 

Const. art 4 $ 8, allowing removal 
where party cannot have a fair trial, 
etc., docs not apply to equity cases. 
—^Wilmer v. Light St. Sav. & Bldg. 
As8'n of Baltimore City, 118 A. 414, 
141 Md. 238—Cooke v. Cooke, 41 
Md. 362. 

Faoilitatlxig proceedings 

(1) Aetion in New York city court 
involving ownership of proceeds of 
life policy Issued upon life of son 
of deceased whose estate was being 
administered In surrogate's court 
would be transferred to surrogate^s 
court where winding up of each of 
estates Involved would thereby be 
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fer on other grounds is improperi* A petition for | a transfer will also be denied wherc the cause is, 


facilitatHi.—In n* IJur*a's Estate, 
274 N.Y.S. 611, 153 Misc. 112. 

(2) City court case prowlng out of 
same ac.;ident as case in supreme 
court shouid be removed and actlons 
Consolidated.—Goltz v. Art Awning 
Mfir. Co.. 260 X.y.S. 162, 145 Misc. 
754. 

(3) Where statute authorized pres- 
ident justice of municipal court of 
New York City to transfer cases 
from one district to another to facili¬ 
tate business of court» order trans- 
ferring case to effect eiRcient admin- 
istratlon of Justice as well as to 
otherw.se facilitate transaction of 
businees of court was proper.—MIll- 
hauser v. Schwach, 273 N.Y.S. 944. 
152 Misc. 54$. 

<4) That reason for transferring 
Jury case was excessive demands for 
Jury trials and prejudicfal sentiment 
of community precluding fair trial 
was held not to prevent transfer 
tending» in opinion of president jus¬ 
tice, to effect justice and facilitate 
business of court—^Millhauser v, 
Schwach, supra. 

(5) Order of president justice of 
municipal court of New York City 
transferring jury cases from fifth 
to fourth district. and providtng that 
justice assigncd to fifth district 
shouid sit at trial of transferred 
cases, was not Invalid as leaving 
fifth district without justice. slnce 
president justice could assign an¬ 
other Judge to sit in fifth district— 
Mlllhauser v. Schwach, supra. 

<6) President justice of municipal 
court of New York City could trans¬ 
fer to another district 8ummaz*y 
proceedlng affecting real estate be- 
gun in district in whlch real estate 
was sltuated, where either party de- 
naanded Jury trial or president jus¬ 
tice determlned that emeigency ex- 
isted.—^Millhauser v. Schwach, supra. 

<7) He could transfer to another 
district in same borough summary 
proceeding by landlord against ten- 
ant brought in district where prop- 
erty was situated where jury trial 
was demanded and president Justice 
determlned that landlord could not 
obtain fair trial wlthin district— 
Millhauser v. Schwach, supra, 

(3) Where there wns no showing 
that order tranaferrlng Jury case 
was not made in good falth, conten- 
tlon that order was oppressive and 
unreasonable would not be sus- 
tained.—Millhauser v. Schwach, su¬ 
pra. 

(9) Surrogate*s consent to trans¬ 
fer from supreme court to surro- 
gate*B court of action agalnst estate 
for board, lodging, and medieal care 
would be granted, where action was 
brought pending heaiing on issues 


raised by claimanfs objections to 
disallowance of his claim and claim- 
ant subsequently decllned oppor- 
tunity of trial in surrogate^s court 
and where only obstacle to final dls- 
tribution to next of kln was penden- 
cy of action and its continuance in 
supreme court would resuit in delay 
due to unavoidable calendar conges- 
tion.—In re Pfersich*a Estate, 275 N. 
T.S. 928. 153 Misc. 609. 

Transfer to ano t h er department or 
division 

(1) Where justice of appellate di¬ 
vision who sat upon the argument of 
particular appeals died, and remain- 
ing Justices qualifled to hear the 
apx>eal8 were equally dlvided, the 
court directed the appeals to be sent 
to another department of the appel¬ 
late division to be heard and deter- 
mined.—People v. Mieske, 13 N.Y.S. 
2d 699. 257 App.Div. 1066. 

(2) Under Constl898 art 134, and 
rules of clvll district court, judge 
of one division of that court could 
not transfer a cause allotted to his 
division to another division because 
suit arising from same accident and 
against same defendamt, with others, 
was previously allotted to the latter 
division, and was discontlnued pend¬ 
ing submission of exceptlons, and 
another suit agalnst one defendant 
had been broughL^—James v. St. 
Charles Hotel Co., 77 So. 117, 142 L,a. 
464. 

Nozixesldenos of parties 

(1) City court of City of New York 
having jurlsdiction of subject mat- 
ter and having acquired jurisdic- 
tion of parties, meze nonresidence 
of parties within its territoria! ju- 
rlsdiction is not sufficient ground for 
removal of cause to supreme court 
of another county, in view of New 
York City Court Act §8 18, 19, 22. 
Li.1920 c 935, but motlon must be 

I founded on grounds specifled In Civ. 
Pract,Act 5 187, for changing place 
of triaL—Harrls v. Hellyer, 206 N. 
Y.S. 287, 210 App.Dlv. 399. 

(2) Action in municipal court 
without jury, brought in district 
where neither party resided nor had 
place of business, could be trans¬ 
ferred to ppoper district.—Grady v. 
Selden Truck Corporation, 231 N.Y.S. 
255, 133 Misc. 97. 

Blghts of clalmant of property saised 
under exeoutiou 

Where claimant of proceeds of 
property seized under fleri facias 
from City court, jurisdlction of 
which is limited by Const.1921 art 
7 8 91 pars 1 and 3, is thereby pre- 
vented from going before that court 
to contest his claim wlth creditor 
in fleri facias, he can compel cred¬ 
itor to come into clvU district court 
to litigate claim.—San-I-Baker Cor- 
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poration v. Magendie, 102 So 821 
167 La. 643. 

lUscSllaneons grouuils 

(1) Removal of settlement of 
guardlanshlp from probate to chan- 
cery court was proper where guard- 
Ian's surety alleged fraudulent col- 
luslon between two guardlans and 
ward to procure unjust dccree. in- 
solvency of guardian, and sought 
discovery and accounting of numer- 
ous compllcated matters peculiar to 
powers and jurlsdiction of chancery 
court.—^Bx parte Brown. 148 So. 132 
226 Ala. 578. 

(2) Judgment creditors’ suit 
against surety on Insolvent foreign 
Insurance company’s qualifylng bond 
was properly transferred to court 
where receivership proceedings were 
pending, and whlch would have pos- 
session of common fund to which 
creditors must look for payment of 
claims.—Cognovlch v. Sun Indemni- 
ty Co. of New York, 146 So. 774, 176 
La. 373. 

(8) Plaintiff pleading permanent 
injuries is entitled to change of 
forum from city court to supreme 
court in order to recover larger sum. 
—^Morris v. Perelman, 2C0 N.Y.S. 364, 
145 Misc. 892, afflrmed 261 N.Y.S. 
936. 237 App.Div. 857. 

(4) Where, when action for in- 
stallments of rent, amounting to 
one thousand two hundred fifty-eight 
dollars and thirty cents, under guar- 
anty. was commenced in city court 
of New York, plaintiff had recovered 
in supreme court judgment for over 
two thousand dollars for previous 
installments, but, after antion in city 
court was commenced, judgment in 
supreme court was vacated. plaintiff 
was entitled to removal of action 
from City court into supreme court. 
under Code Civ.Proc. 8 819a subd 2. 
—In re Sutton, 166 N.Y.S. 68. 

(5) President justice cannot trans¬ 
fer action from one district to an¬ 
other district because action was not 
begun in district specifled in mu¬ 
nicipal court act.—Grady v. Selden 
Truck Corporation, 231 N.Y.S. 255, 
133 Misc. 97. 

(6) In an action where a case was 
tried before a Judge of one division 
and a mistrial was had and the case 
was thereafter reassigned by the 
presidlng judge to another division 
for trial, because the flrst judge was 
busy engaged in trying other cases, 
it was held that the fact that the 
judge was busy constituted good 
cause for transferring the case.— 
Bry-Block Mercantile Co. v. Byrd, 4 
TencuApp. 178. 

7a La.—James v. St. Charles Hotel 
Co., 77 So. 117, 142 La. 464. 

N.Y.—Rettlng v. Baft 200 N.Y.S. 252, 
120 Misc. 650. 
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in cffect, aiready in the court to which the trans- . 
fer is askedJ^ In order that a petition to trans- j 
fer a case may be entertained there must be a pend- 
ing case to be transferred.72 The pendency of an 
appeal does not deprive a court of its jurisdiction 
to transfer the cause to another court of co- 
ordinate jurisdiction.73 it has been held that a 
statute permitting the transfer of “actions” to an¬ 
other court is inapplicable to summary procced- 
ings;*^^ that a statute authorizing the transfer of 
cases **commenced” in a certain court did not au- 
thorize the transfer of a case coming to such court 
on appeal from a justice of the peace-js that a 
statute providing that “actions at law’* in the su¬ 
preme court may be transferred to the surrogate 
court was not intended to include actions in equity, 
notwithstanding the distinction between actions at 
law and suits in equity have been abolisbed,*^® 
and that proceedings in a county court to set aside 
a homestead to a widow cannot be transferred to 


the district court under a statute authorizing such 
transfer where titie to or boundary of land is in- 
volved."^ An appellate court will not transfer 
i jurisdiction of disbarment proceedings instituted 
I therein to another court, even though such court 
may have concurrent jurisdiction of the proceed- 

ingsJS 

§ 503. Discretion of Court 

The transfer of a cause is sometimes left to the dis¬ 
cretion of the court, but where the statute is mandatory 
a transfer does not Involve Judiclal discretion. 

The transfer of a case is sometimes left to a con- 
siderable extent to the sound discretion of the 
court;79 and where it is provided by statute that 
when a casc has been pending in a certain court 
for a certain period of time it shall be removed 
to another court on motion, without notice, al- 
though no discretion is left to the court as to the 
cause of removal, yet some discretion is conferred 


71. N.Y.—Retting v. Baff, supra. 

On the acoeptaoLce hy plalntUTa 

attozney of ai^ner entltled In “Stu 
prezne Court,” the action is elCectual- 
ly instituted in that court, although 
the summons and complaint were en- 
titled in the “County Court,” and 
hence a removal from the county 
court to the supreme court, even if 
such an order mi^rht be made, is 
unnecessary and will be denied.— 
Retting v. Baff, supra. 

72. Miss.—Biker v, Moore, 169 So. 

773, 176 Miss. 431. 

N.J,—Lunger v. Page, 2 A.2d 606, 

16 N.J.Misc. 629. 

Void pxooeed ngs 

Where attachment proceedings in 
district court agalnst nonresident ex- 
ecutor were void, proceedings were 
not “pending” within statute permit¬ 
ting the district court to transfer a 
“pending** action to an approprlate 
tribunal If the court is without juris¬ 
diction of the subject matter.—Lung- 
er V. Page, supra. 

Want of piocoBS 

Where no summons issued from 
Circuit court wherein detinue action 
purportedly orlginated, order of re- 
moval to Corporation court did not 
glve Corporation court jurisdiction, 
hence such court should have sus- 
tained specially appearing defend- 
ant’s motion to quash writ of seizure. 
—Preston v. Legard, 168 S.B, 446, 
160 Va. 364. 

Where ottose dlsxnlssed in county 
court, and no appeal taken, Circuit 
court properly refused to entertaln 
petition to transfer case to Circuit 
—^Baker v. Moore, 169 So. 773, 
176 Miss. 431. 

^ Tex.—^Texas Employers* Ins. 

-Ass’n v. Tabor, Civ.App.. 291 S.W. 

SIL 


74 Me.—H^ad v. Puller, 118 A- 714, 
122 Me. 15. 

Ckimpelliag support of minor child 
Priv. & Sp. L..1919 c 3 5 2 subd 4, 
providing that, where the demand 
exceeds twenty dollars, “actions** 
brought in municipal court may on 
defendanfs motion be removed to 
the superior court, does not apply to 
petitions brought under Rev.St. c 66 
S 9 to compel a father*3 contribution 
to support of minor child, since such 
proceeding is summary, and not an 
*‘actIon** within the meaning of the 
removal statute, and since to allow 
removal would serve same purpose 
as an appeal which does not lie.— 
Head v. Puller, supra. 

75. Mich.—Pruyn v. Kent Cir. Judge, 
85 N.W. 733, 126 Mich. 244. 

76. N.Y.—^In re Pedrette*s Estate, 
274 N.Y.S. 607, 153 Misc. 10$. 

Action hold. not in ognity 
Action against exeeutor to recover 
amount which testator allegedly 
agreed to bequeath in consideration 
of Services rendered and of moneys 
expended in testator*s behalf during 
his last illness was not **action in 
equity” so as to bar transfer of ac¬ 
tion ftom supreme court to surro- 
gate*s court.—In re Pranklin*s Es¬ 
tate. 274 N.Y.S. 612, 163 Misc. 110. 

77. Okl.—^Tarman v. Plerce, 83 P.2d 
208. 16S Okl. 848. 

78. Miss.—In re Steen, 134 So. 67, 
160 Miss. 874. 

79. Ohio.—^Knight v. Johnson, 1 
Ohio N.P..N.S.. 260. 

Tex.—^Kraker v. Bettman-Klein- 
hauser Clothing Co., Civ.App., 12 S. 
W.2d 247. 

15 C.J. p 1146 note 70. 
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Discretion properly exercisad 

(1) Where mandamus couid not be 
succGssfully maintained, trial court 
was not required to dlsmiss action 
but couid, in its discretion, permit 
plaintiff to file additional or amend- 
ed pleadings in order that he m’ght 
establish such right as he might 
have, especially where necessary par¬ 
ties have been served with summons 
and were in court, and although 
summons was returnnble in a coun¬ 
ty other than its issuance, the case 
couid be transferred to civil issue 
docket of proper county.—Harris v. 
Board of Education of Vance Coun¬ 
ty, 4 S.E.2d 328, 216 N.C. 147. 

(2) Refusal to transfer suit by 
private Citizen to enjom operation of 
pari-mutuel system of bettirg on dog 
races to district court in which was 
pending suit by operators of dog- 
racing piant to enjom district at- 
tomey from maintaining criminal 
prosecutions for operation of such 
System and from Instituting civil 
proceedings interfering w.th opera¬ 
tion of such system, was not abuse 
of discretion.—Oak Downs, Inc, v. 
Schmld, Civ.App.. 95 S.W,2d 1040, re- 
versed on other grounds 97 S.W.2d 
671, 128 Tex. 214. 

Discretion impxoperXy exerdsad 

Denial of applicat ion for removal 
of action from city court of Yonkers 
to supreme court, New York County, 
was improper exercise of discretion 
where all but one of defendanfs 
necessary and material witnesses 
were residents of New York County, 
and City court of Yonkers was with¬ 
out power to issue its subixena for 
Service outaide county of Westches- 
ter.—^Application of John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
295 N.Y.S. 162, 250 App.Dlv. 879. 
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upon it as to the time whcn the motion will be en- 
tertained.**^ On the other hand, statutes rcquiring 
the transfer of causcs have been hcld mandatory, 
and, where the statutory ground for a transfer ex- 
ists, the court has no discretion in the matter.^^ 

§ 504. Issues of Fact 

Issues of fact may in some casea be transferred to 
another court for trlal* but not issues of law, or Issues de¬ 
pendent on both law and fact. 

Issues of fact may in some cases be transmitted 
from one court to another for trial but a similar 
rule does not apply to issues of law,*3 and where an 
issue depends on both law and fact, it cannot be 
sent to another court.®^ 


§ 505. Actions Brought in Court without Ju- 
risdiction 

Actions brought In a court without Jurlsdictlon should 
be dismissed and not transferred to another court, unieu 
the statute authorizes such transfer. The filing of a 
counterclaim for liquidated damages in excess of the 
court's Jurlsdlction Is ground for a transfer of the caute 
under some statutes. 

Where an action is brought in a court which has 
no jurisdiction thereof, such court has no powcr 
to transfer the action to another court having ju¬ 
risdiction to entertain it, but should dismiss it,*5 
unless provision is made by statute for the transfer 
of cases under such circumstances but such a 
statute does not authorize a court which has juris¬ 
diction of a cause to transfer it to another court.87 


aOk Va.—Spensler v. Davy, 15 Gnitt. 
351, 56 Va. 381. 

81. lowa.—Corn Belt Telephone Co. 
V. Superior Court of City of Oel- 
wein, 164 N.W. 16S, ISO lowa 985. 
N-Y.—Rochestcr Gas & Electric Cor¬ 
poration V. Maltbie, 15 N.T.S.2d 
163. 172 Misc. 359. 

Statute iLdld maadatozy 

Statute providlcs that In countles 
In which superior court Is held at 
county Seat, and at other place, 
Judses of superior courts and judges 
of distrtet courts shall. on motion, 
transfer cause to district or superior 
court, is mandatory, and order of 
transfer does not involve judiclal 
discretion.—Acme 011 & Gas Co. v. 
Cooper, 33 P-2d 191, 168 Okl. 346. 
BToBjesiaenoe of paxty 
Code Suppl.1907 S 261 held manda- 
tory as to transfer of causes from 
superior to district courts, when de- 
fendant*8 nonresidence is shown, and 
superior court has no discretion.— 
Com Belt Telephone Co. v. Superior 
Court of City of Oelweln, 164 N.W. 
168. 188 lowa 985. 

SS. Pa.—Thomas* Appeal, 17 A. 181. 

X24 Pa. 640. 

16 C.J. p 1146 note 72. 

ZSsue of faot not involved 

In statutory proceeding to review 
determination of public servlce com- 
mission, which denied gas company 
right to use plpe Une Crossing pub¬ 
lic highways, on ground that com- 
I»any had no right to obtain consents 
of local authoritles to use of public 
highways. no ^*triab]e Issue of fact" 
within statutory provision was pre- 
sented. notwithstanding answer de- 
nying certain allegatlons of petition, 
and hence speclaJ term could dis- 
pose of cause on merits rather than 
transfer prpceeding to appellate dlvi- 
sion.—Penn-York Katural Gas Coi^ 
poratlon v. Maltbie, 299 N.Y.S. 1004, 
164 Misc. 569. 

83. Pa.—^Robinson y. Zollinger» 9 
Watts 169. 


34. Pa.—Mothland v. Wlreman, 3 
Penr. & W. 185, 33 Am.D. 71. 

85. Cah—Cook V. Winklefleck. 59 P. 

2d 463, 16 Cal.App.2d Supp. 759. 

15 CJ. p 1147 note 76. 

88. Cal.—Goldie v. Superior Court in 
and for San Diego County, 56 P.2d 
261, 13 Cal.App.2d 12. 

N.H.—Langdell v. Eastem Basket 
& Veneer Co.. 99 A. 90. 78 N.H. 
343. 

Wis.—^In re Jones' Estate, 241 N.W. 

387. 207 Wis. 354, 

15 CJ. P 1147 note 76. 

Causes properly transferred 

(1) In an action hy the clty of 
Madera in the recorderis court to 
recover from a sewer user a chargre, 
levied upon him by grdinance. consti- 
tuting a tax, impost, and toll with¬ 
in Const art 6 5 5, providing that 

I the superior court shall have exclu- 
sive original Jurisdiction of a case 
involving the legality of any such 
charge. it appearing from the answer 
that the legality of the charge was 
Involved, the recorder should have 
transferred the cause to the superior 
court.—City of Madera v. Black, 184 
P. 397, 181 Cal. 306. 

(2) PlaintilCs, erroneously suing in 
county court to enforce mechanicas 
lien, are entitled, under Civ.Pract.Act 
5 110, to remove action to supreme 
court.—Luther v. Silver, 223 N.Y.S. 
468. 130 Misc. 21. 

(3) Court wherein suit to set com- 
pensation award aslde is filed, on as- 
certainlng suit should be tried in 
county where injury occurred, must 
transfer cause to such other county. 
—Liloyds Casualty Co. of New York 
V. Lem. Tex.CIv.App., 62 S.W.2d 497, 
error dismissed. 

Amnunt in costzovsrsy 

Where complalnt in action In city 
court sought recovery of amount be- 
yond its monetary Jurisdiction. ac¬ 
tion should be removed to proper 
court under CIv,Pract«A.et 5 110,—^De 
Lisa V. Trifoglio Const. Co., 260 N. 

774 


Y.S. 798, 149 Misc. 632—Deal v. 
Zarelli Realty Corporation. 265 N.T. 
S. 845, 148 Misc. 865. 

87. Cal.—Cook v. Winklefleck, 69 P, 

2d 463. 16 Cal.App.2d Supp. 750. 
N.J.—Commonwealth Rooll g Co. v, 

Riccio, 87 A. 114, 81 N.J.Eq. 486. 

See Commonwealth Roollng Co. v. 

Riccio, 88 A. 385, 81. N.J.Eq. 315. 

Causes held within Juzisdictioxi of 
rexnovtng oonxt 

(1) The district court has Jurla- 
diction over the subject matter of 
an action commenced by attachment 
for Work done and Services ren- 
dered so as to preclude transfer of 
the cause under statute limiting the 
courfs Power of transfer to cas3s In 
which the court is without jurisdic¬ 
tion of the subject matter.—Lunger 
V. Page, 2 A.2d 606, 16 N.J.Misc. 
529. 

(2) Count which was in eltect a 
proceeding in unlawful detainer in¬ 
volving monthly rental value of 
more than two hundred dollars, stat- 
ed cause of action within jurlsdio- 
tion of superior court, and one which 
was not transferable to municjpal 
court—Cook V. Winklefleck, 59 P.2d 
463, 16 Cal.App.2d Supp. 769. 

(3) Count which was substantlally 
an action of ejectment involving 
property of value In excess of three 
thousand dollars stated cause of ac^ 
tlon within jurisdiction of superior 
court and one which was not trans¬ 
ferable to municipal court—Cook v. 
Winklefleck, supra. 

(4) That superior court acting up¬ 
on the evidence exercised its discre¬ 
tion against grantlng of declaiatory 
relief dld not alter nature of action 
brought therefor from one for de- 
claratory relief to one for incldental 
relief asked for In the nature of 
money judgment and hence superior 
court was not warranted In trans- 
ferring case to municipal court on 
theory aotion was one for recoveaT 
of money judgment only.—Oook t- 
Winklefleck, supra. 
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It has been held that if, prior to final judgmcnt, a 
mattcr arises judicially which discloses that the 
apparent jurisdiction of the court no longer ex- 
ists, the action shall be dismissed for want of ju¬ 
risdiction, or be transferred to a tribunal having ju¬ 
risdiction.*® 

Effect of counterclaim exceeding jurisdiction. 
Under some statutes, where it appears that a coun¬ 
terclaim will necessarily involve the determination 
of questions not within the jurisdiction of the 
court, the action should be trans ferred to a court 
havmg jurisdiction;** but if the statute provides 
that, on filing a counterclaim for liquidated dam- 
ages exceeding the jurisdiction of the district 
court, the cause may be transferred by the judge 
of that court to the circuit court, the filing of a 
counterclaim for unliquidated damages does not 
authorize a transfer.** 


Hozo zvant cf jurisdiction shornn. Under a stat¬ 
ute providing for the transfer of a causc to a court 
having jurisdiction where it appears from the 
pleadings or at the trial that the determination of 
the action, or of a counterclaim or cross complaint, 
will jnvolve questions not within the jurisdiction 
of the court in which the action is pending, such 
court has no powcr to transfer the cause unless its 
want of jurisdiction appears on the face of the 
pleadings or from the evidence introduced in sup- 
port thereof.*^ 

§ 506. Waivcr of Right to Transfer 

The right to the transfer of a cause to another 
court may be waived. 

The right to have a cause transferred from one 
court to another may be waived,*2 it is held, by de- 
lay in making an application therefor,** by sub- 
mitting to the jurisdiction without objection,*^ by 


<5) Nor was transfer warranted on 
theory that action was one for the 
incldental relief asked for in the na¬ 
ture of a money Judgment, since ac¬ 
tion for declaratory relief being: es- 
sentlally an equitable proceeding:, su¬ 
perior court havingr once obtained 
jurisdiction should have retalned it 
and determined the entire case.— 
Cook V. Winklcfleck. supra. 

(6) Where causes of action stated 
in second and third counts of com¬ 
plaint were within jurisdiction of 
superior court only, cause of action 
stated in first count, even if it were 
within jurisdiction of municipal 
court, could not be transferred there 
by superior court, since an action 
could be transferred only as a unit. 
—Cook V. Winkleileck, supra. 

Suit for cl'moii 7 ’ 

(1) The chancery court has full Ju¬ 
risdiction in suits for alimony un¬ 
der Const.1890 S 159, and may enter- 
tain a suit by the wife against sure- 
ties on the husband's bond to pay 
alimony, where the bond is STlvcn in 
accordance wlth a decree of the 
court Tt is therefore error for the 
chancery court to transfer such suit 
to the Circuit court agralnst the con- 
seot of the complalnant. It is only 
in cases where the circuit court has 
“excluslve Jurisdiction” that a cause 
may be transferred under Constl890 
} 162, imless by consent of the par- 
tiea—Cadenhead v. Estes, 99 So. 861, 
184 Miss. 569. 

(2) Where none of the sureties on 
a bond for alimony llved in the coun- 
ty where a decree for alimony was 
rendered, and to satlsfy which a 
bond was £^ven by the defendant in 
the alimony suit and the sureties on 
sach bond, a suit on the bond may 
be brought in the chancery court of 
the county where some of the sure- 
tlee live, and such suit will be re- 


garded as ancillary to the court 
where the alimony suit is pending:, 
and in such case the sureties may 
not have the cause transferred to 
the Circuit court.—Cadenhead v. 
Estes, supra 

88. Colo.—^People v. Maz, 198 P. 
150, 70 Colo. 100. 

83. Cal.—Stratton v. Superior Court 
of Los Ang:e’es County, 43 P.2d 
639, 2 Cal.2d 693. 

Statute held maudatory 
Cal.—Brady v. Kobey, 81 P.2d 263, 
27 Cal.App.2d 505. 

Choice of remedies 
Where defendant, sued in munici¬ 
pal court, has counterclaim not with¬ 
in jurisdiction of such court. he may 
plead counterclaim and have munici¬ 
pal court transfer cause to proper 
court, or he may bringr suit on claim 
in superior court.—Stiatton v. Su¬ 
perior Court of Ltos Anseles County, 
43 P.2d 539, 2 Cal.2d 693. 

awAgSTWJwit of isozeasa 

ingf amount 

Where the civi! court acquired Ju¬ 
risdiction of the parties and over 
the causes stated in the complaint 
and counterclalms as fi. st interposed. 
but had no Jurisdiction over one of 
the counterclalms after amendment 
increasing: the amount, the civil 
court could either dismiss such 
amended counterclaim or certify it 
to the Circuit court, and, where it 
so certlfled, defendant was not preju- 
diced.—Sells v. Elmergreen, 198 N.W. 
267, 183 Wis. 532. 

98, N.J.—^Brown v. Schwartz, 166 A. 
100, 11 N.J.Misc. 196—^Toone v. 
Skorupski, 154 A. 621. 9 N.J.Misc. 
381—^Tigrler v. Fabrlcs Finishingr 
Corporation, 150 A. 228, 8 N.J,Mi8C. 
803. 

What are liquidated damagres 

(1) ^Liquidated damages” within 

775 


Statute goveming removal of cases 
from district to circuit court, are 
those agreed upon or capable of be¬ 
ing ascertained with certalnty by 
mere arithmetical computation.— 
Toonc V. Skorupski, 154 A. 621. 9 
N.J.Misc. 381. 

(2) Counterclaim for damages 
based on plaintiff s procuring defend- 
ant's wrongful discharge from em- 
ployment was not for “liquidated 
damages,” precluding removal of 
case from district to circuit court.— 
Toone v. Skorupski, supra. 

As ozder of ths drenit court 
wherein defendant filed counterclaim 
for one thousand dollars damages to 
action begun in district court» dlrect- 
ing transfer of case to circuit court, 
was void.—Brown v. Schwarts, 166 
A. 100, 11 N.J.Mi8C. 196. 

91. Cal.—Stratton v. Superior Court 
of Los Angelos County, 43 P.2d 
539, 2 Cal.2d 693. 

Municipal court canaot transfer 
cause to superior oourt where de¬ 
fendant filed no pleadings in munici¬ 
pal court raising issues beyond such 
court^s Jurisdiction, but merely 
showed that defendant had institut- 
ed in superior court an action for 
damages, in excess of municipal 
court*s Jurisdiction, for fraudulent 
inducement of contract sued on in 
municix>al court.—Stratton v. Supe¬ 
rior Court of lios Angeles County» 
supra. 

98. N.Y.—Brinn v- Rinderman, 78 
N.Y.S. 921, 38 Miae. 792. 

93L Me.—Toothaker v. Pennell, 76 A. 

488, 106 Me. 188. 

15 aj. p 1148 note 83. 

9A. N.Y.—^Enright v. Franklln Pub, 
Co., 52 N.Y.S. 704, 24 Misc. lEO. 
15 C.J. p 1148 note 84. 
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obtaining an adjournmcnt after issue joined,S5 
or by other conduct inconsistent with an intcntion 
to assert or to insist upon such right;®® but the 
right is not waived by demanding a bili of particu- 
lars, where defendants acted promptly and the 
demand did not cause an adjournmcnt,by* ob¬ 
taining an adjournmcnt in order to join isstie and 
makc a motion for a transfer,by a motion to 
dismiss the complaint, whcn based on proceedings 
prcliminary to the joinder of issue,®*^ by proceeding 
to trial after denial of a motion for a transfer,^ 
or by an ineffectual trial 2 

§ 507. Mode of EflFecting Transfer and Pro- 
cednre Therefor 

To effect a valtd transfer of a cause the statutes or 
rulea of court relatlng thereto must be complled with. 
Under the various statutes the court wherein an action Is 
pending may direct its transfer from one subordinate 
court to another, or may direct a transfer to itself of a 
cause pending in a subordinate court. 


I In cffccting a transfer of a cause from one 
court to another, there should be a compliance 
with the requirements of the statute on the sub- 
ject,2 while a transfer from one department to an¬ 
other of the same court must be made in accord- 
ance with the rules of the court relating to such 
transfert An irrcgularity in the transfer may, 
however, be waived.® 

Jurisdictian to direct transfer. Under some stat¬ 
utes the transfer is ordered by the court in which 
the case is pendfng and from which a transfer is 
sought,® while under others the higher courts of 
the state are authorized to direct transfers from 
one subordinate court to another,^ or a higher 
court may in some instances direct the transfer of 
a cause to itself from a subordinate court.® 

§ 508. -Who May Move for Transfer and 

Parties 

The right of a particular person to move for the 


95. N.Y.—^Duke v. Caluwaert. 83 N. 

Y.S. 10, 40 Mlsc. 623. 

15 C.J. p 1148 note 85. 

96- Mo.—^Kahn v. Mercantile Town 
Mut. Ins. Co.. 128 S.W. 995. 228 
Mo. 585, 137 Am.S.H. 665. 

15 C.J. p 1148 note 86. 

97- N.T.—Solis V. Balbas, 83 N.Y. 
S. 181. 40 Misc. 658. 

98. N.Y.—^Duke v. Caluwaert, 82 N. 

Y.S. 10, 40 Miae. 623. 

93- N.Y.—Schnitzpahn v- Davis 

Sewins Mach. Co., 44 N.Y.S. 385. 19 
Misc. 621. 

I. N.Y.—Queek-Berner v. Spann, 161 
N.Y.S. 255. 97 Misc. 423. 

a. Va.—^Danville v. Blackwell, 80 
Va. 38. 

3- Conn.—0*Leary v. Waterbury 

Tltle Co., 166 A. 673, 117 Conn. 39. 
Mass.—H, K. Webster Co. v. Mann, 
169 N.R 151. 269 Mass. 381. 

15 C.J. p 1148 note 92. 

Bsrtienlar xeguixemests 

Order transferring- issues of testa- 
tor*s eoxnpetency. coercion, etc., to 
supreme court for jury trial in con- 
tested probate proceeding*, under Sur- 
rogate'8 Court Act $ 68, will not be 
granted untll compliance with $ 148, 
requinng that notlce of flllng of ob- 
jections to probate be given to all 
legatees and devlsees who have not 
appeared,—In re Ginty's Will, 210 N. 
Y.S. 727, 125 Misc. 168. 

Transfer held valld 

Under Rev.Stl911 art 30 subd 

II, as amended by Acts 38th Leg. 
1923, c 104, regulating procedure in 
dlstrict courts in countles having 
two or more district courts with 
civil Jurisdictlon only, and reorganiz- 
ing eleventh, flfty-flfth. sUty-flrst, 
and eightieth judicial dlstricts. and 


prescriblng their jurisdictlon and 
mode of procedure, judge of fifty- 
fifth judicial district, in absence of 
judge of eightieth district court, 
was authorized to transfer pend¬ 
ing suit of trespass to try title 
from eightieth district court to his 
court and order of transfer so made 
was aa valid and binding as if made 
by judge of eightieth district.— 
Porch V. Rooney, Tex.Civ.App., 275 
S.W, 494. 

4L Mont.—^Pinlen v. Heinze, 80 P. 

918, 32 Mont. 354. 

Action bronglit in wrong district 
Supreme court practice is applica- 
ble to transfer of actions in munici- 
pal court brought in Improper dis- 
triets, in absence of provision there¬ 
for.—Grady v. Selden Truck Corpo¬ 
ration, 231 N.Y.S. 2C6, 133 Misc. 97. 

5. Okl.—Parker v. Hamilton, 164 P. 
65, 49 Okl. 698. 

6, Mlss,—Woodville v. Jenks, 48 So. 
620, 94 Miss. 210. 

Consent of snrrogate’8 court to 
making of order by supreme court 
transferring therefrom to surrogate’s 
court action against exeeutor to re- 
cover money which testator alleged- 
ly agreed to bequeath to plaintiff 
would not be given, notwithstanding 
action halted administration of es- 
tate, where records in surrogate^s 
court did not disclose pendency of 
accountlng proceeding In which 
claim could be tried.—In re Frank- 
lln^s Estate, 274 N.Y.S. 612, 153 Misc. 
110 . 

7- Me.—Toothaker v. Pennell, 76 A. 
488, 106 Me. 188. 

8- Ind.—^Riverside Coal Co. v. North 
Indianapolis Cradle Works, 142 N. 
E. 377, 194 Ind. 176, overruling re- 
hearing 189 N.E. 674, 194 Ind. 176. 
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Suprema court speslal texm may 
remove to itself a cause commenced 
in City court of New York.—In re 
Sutton, 165 N.Y.S. 68. 

Baport of oosts or fees may be 
reaulred on the transfer of a cause 
to another court. 

Ala.—^Ex parte Burton, 14 So. 661, 

100 Ala. 391. 

N.Y.—Luther v. Silver, 223 N.Y.S. 

468, 130 Misc. 21. 

Whero a cause hos proceedad to 
trial, a subsequent application for 
a transfer thereof to another court 
may be granted on condition that ap¬ 
plicant pay costs.—^Luther v, Silver, 
supra. 

JUry fees 

Upon application for transfer to 
surrogate's court of action at law 
from New York city court, wherein 
plaintiff pald jury fee, party seek- 
ing transfer is requlred to pay bal- 
ance of jury fee payahle In surro- 
gate*s court, Jury fees in each court 
being payable Into city treasury.— 
In re L<evlne’s Estate, 274 N.Y.S. 
610, 163 Misc. 109. 

Fees for custody of attached prop- 
erty 

Where, in an action in the district 
court, property is attached as that 
of defendant, and on petltlon proper- 
ly presented the district court makes 
au allowance to the sheriff for keep- 
er’s fees and custody of the prop¬ 
erty, defendant, on judgment ren- 
dered for plaintiff, must include such 
allowance in his tender of costs to 
the district court to entitle hlm to 
have the case certilled to the supe¬ 
rior court for jury trial.—^Trottler 
Plastering Co. v. District Court of 
Slxth Judicial Dist, B.I., 123 A 
358. 
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transfer of a cause depends on the statutes. One who 
has no Interest fn a cause is not a proper party to pro- ! 
ceedings for its transfer. 

A transfer may be effectively sought by, and 
only by, a party who, under the statute, is entitled 
to have the case transferred if the grounds al- 
leged therefor are sustained,^ and where the stat¬ 
ute provides that a transfer may be had on the 
application of a defendant a cause will not be re- 
moved on the application of one of several de- 
fcndants.1® 

Parties. One who has no interest in the cause 
is not a proper party to the procecdings for the 
transfer.i^ 

g 509 . -Time for Application 

The application for a transfer must be seasonably 
made, and must not be premature. 

The time at which an application for a transfer 
may bc made is govcrned largely by constitutional 
and statutory provisions.12 a defendant cannot 
move for a transfer untii he has appeared in the 
cause but under some statutes such an application 
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by defendant must bc made at or before the joinder 
of issue,^^ or before an adjournmcnt is granted.^ 
A cause cann(;t he transferred after a judgment 
by default has bcen rendered,^® and, by the same 
course of reasoning, after a rnotion has becn«made 
for a default judgment the right of transfer is in 
suspense umil the motion has been decided.^^ So 
it has been held that a removal of a cause to an in¬ 
ferior court exercising concurrent jurisdiction is 
improper where the proceedings are at such a stage 
that the removal would practically give the inferior 
court powLTS of review.^® Proceedings for divorce 
have been held removable after the issnance of a 
preliminary injunction restraining defendant from 
disposing of his property and after defendant has 
entered appearance;^^ but a motion for removal, 
made after verdict for defendant and before a mo¬ 
tion for a new trial by plaintiff has been acted up- 
on, should not be granted, although the statute 
with respeet to the transfer of causes provides that 
‘*whcre any suit . . . shall have remained 
pending in a county court more than one year 
without being determined, such court on motion of 
any party to such suit . . . shall order it to 


9 . N.Y.—^People v. Roesch, 67 N.Y, 

S. 295, 27 Mlsc. 44. 

Transfer from one appellate court to 

another see infra § 516. 
AdmliiistratloiL of decaAeiLts’ astates 

(1) In Alabama under Gen.Acts 
1915 p 738, a suit to remove the 
administrat ion of an estate from 
probate to a court of equity for con- 
struction of a will may be main- 
tained by an exeeutor, administrator 
cum testamento annexo, or by a 
testamentary or other guardian or 
trustee, qualified and acting:, or by 
any person, heir, devisee, legatee or 
distributee having a pecuniary or 
representative interest iri the ques- 
tions involved and the property of 
the decedent.—Crawford v. Carlisle, 
89 So. 565, 206 Ala. 379. 

(2) Under Acts 1911 p 674 § 8, 
an helr or distributee of an estate, 
or a devisee or legatee under a will, 
at any time before the probate court 
has t^en steps looking to final set- 
tlement of the estate, without set- 
ting up any special equity therefor, 
may rem.ove the administration of 
the estate from the probate court 
into a court of equity for further 
administration and final settlement. 
—McKeithen v. Rich, 86 So. 377, 204 
AUl 688. 

(3) On the other hand it has been 
held that the right of an heir, lega¬ 
tee, or distributee to have the ad¬ 
ministration of the estate removed 
to the chancery court without assign- 
ing any reasons therefor does not ex- 
tend to the administrator, and is not 
conferred by the fact that the ad¬ 
ministrator in such an attempt joins 


with hlm one of the heirs as a com- 
plainant.—^Kirkbride v. Kelly, 52 So. 
660, 167 Ala. 570. 

Contest of will 

As Rev.L.. 1910 § 6210, relating to 
will contest, declares that contestant 
fs plaintiir and petitioner defendant, 
order, transferring will contest from 
superior to district court on motion 
of contestants, is valid under a 
statute providing for the transfer of 
a cause on motion of plamtiff.—In 
re Nichols' Will, 166 P. 1087, 64 Okl. 
241. 

ITossesldexct cozpoxation. is entitled 
to benefit of Code Suppl.1907 § 261, 
as to transfer of causes from supe¬ 
rior to dlstnct court on motion of 
defendant not residing in the city.— 
Com Belt Telephone Co. v. Superior 
Court of City of Oelweln. 164 N.W. 
168, 180 lowa 985. 

10. N.Y.—People v. Roesch, 57 N.Y. 

S. 295, 27 Misc. 44. 

16 C.J. p 1148 note 98. 

11. Ala.—^Tillery v. Tillery, 46 So. | 

582, 155 Ala. 495. 

Snzriving paxtner is not a proper 
party to a bili to remove the admin¬ 
istration of the deceased partnei^s 
estate from the probate to the chan¬ 
cery court, as such surviving part- 
ner has no interest in the adminis¬ 
tration of the estate of the deceased 
partner, nor has the administration 
of such estate any connection with 
the settlement of the partnership af- 
falrs, except the right of the ad¬ 
ministrator to call on the surviving 
partner for-a settlement.—Tillery v. 
Tillery, supra. 


12. Me.—Toothaker v. Pennell, 76 
A. 4S8, 106 Me. 188. 

15 C.J. p 1118 note 1. 

Time for removal from one appel¬ 
late court to another see infra ^ 
516. 

13. S.C.—Taylor v- Williamson, 16 
S.C.Eq. 348. 

14. N.Y.—City of New York v. Greis, 
179 N.Y.S. 105, 109 Misc. 638. 

15 C.J. P 1149 note 3. 

15. N.Y.—Hemrichs v. Intenirban 
St. R. Co, SS N.Y.S. 193, 43 Misc. 
651—Leverson v. Zlmmerman, 64 
N.Y.S. 723, 31 Misc. 642. 

16. Md.—Schaible v, Home Ins. Co., 
105 A. 165, 132 Md. 680—Northern 
Central Rallway Co. v. Rutledge, 
41 Md. 372. 

17. Md.—Schaible v. Home Ins. Co., 
105 A. 165, 182 Md. 680. 

Where fair tzlal oannot be had 
Where, in an action begun In the 
Circuit court for Baltimore County, 
plalntiff moved under the speedy 
judgment act for judgment by de¬ 
fault for want of proper pleas, plain- 
tiff, before any actien was taken on 
the motion, was not entitled to re¬ 
move the cause under Const. art 4 
§ 8, allowing removal where a party 
cannot have a fair trial, etc., so that 
the court to which the cause was 
transferred did not have jurisdiction 
to render judgment moved for.— 
Schaible v. Home Ins. Co., supra. 

18. Mich.—Heath v. Kent C>unty 
Circuit Judge, 37 Mich. 372. 

19. Mich.—^Wood V. Adsit, 63 N.W. 
419, 105 Mich. 378. 
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bc movcd to thc Circuit court ''20 \Vhere the right 
to a transfer is dependent upon thc amount in con- 
trovcrsy, and a suit is brought for an amount 
which would authorize a transfer, but plaintiff 
is permitted to reduce his demand to an amount 
which is not sufficient to authorize a'transfer, a 
subsequent application by defendant for a transfer 
comes too late .21 

§ 510, -Motion or Demand for Transfer 

A motion or demand for the transfer of a cause Ia 
uaually necessary, and such demand must, under aome 
statutes, be accompanied by an aflidavit In the form 
prescribed. 

Although under some statutes a cause may be 
transferred to another court without previous no- 
ticc or motion,^® it is usually incumbent on the par- 
ty desiring the transfer of a cause to make a time- 
ly motion or demand therefor,23 and the district to 
which a transfer is desired must, under some stat¬ 
utes, be specificd.3^ The demand for a transfer is 


21 c.j.a 

sometimes required to be accompanied by an affi- 
davit that the matter pleaded by the moving party 
is true,25 or, if the application is for a transfer 
to another court for a trial by jury, the affidavit 
must state that, in the opinion of the applicant, 
'there is an issue of fact requiring a trial, and that 
such trial is intended in good faith.26 

§ 511. -Petition for Transfer 

The petition for a transfer must specify the grounds 
therefor and thouid be verified where the statute so 
provides. 

On a proper petition to the court in which a 
cause is pending, the court may transfer the cause 
to another court.27 The petition for transfer should 
be verified where the statute so provides,28 and 
should show that the case is such as may be trans¬ 
ferred, and that sufficient grounds for a transfer 
exist, specifying them.29 An objection to the suf- 
ficiency of the petition should be made before a de- 
termination thereon.2® 


30. W.Va.—Jelenko v. Coleman, 22 
W.Va. 321. 

31. N.T,—Bunke v. New York TeL 
Co., S7 N.Y.S. 6S. 110 App.Div. 241,* 
afflrmins 9l N.Y.S. 390, 46 Mlsc. 97, 
34 N.Y.Civ.Froc. 170, and affirmed 
81 N.E. 1161, 188 N.Y. 600. 

33. Va.—Baltimore Merchant*s Bank 
V. CaJtnpbell, 75 Va. 455. 

33. N.T.—City of New York v. 
Grels, 179 N.Y.S. 105, 109 Misa 538 
—^Pischer y. Brooklyn Hei^hta B. 
Co., 84 N.Y.S. 254. 

Transfer from one appellate court to 
another on courfs own motion see 
infta S 616. 

34. N.Y.—^Flscher v. Brooklyn 
Helghts R. Co., supra. 

Hsmaad. for transfer aome otlu 
sc district*’ Is insufflsient.—^Fischer 
V. Brooklyn Hefghts R. Co., supra. 
Sft. Me.—Toothaker v. Pennell, 76 
A. 488. 106 Me. 188. 

361 Maas.—H. K. Webster Co. v. 
Mann, 169 N.R 151, 269 Mass. 381 
—McLaughlin v. Levenbaum, 142 
N.R 906, 248 Mass. 170. 

Bsii''al of mottoa not an abnss of 
disorstion where required affidavit 
was not filed.—H. K. Webster Co, v. 
Mann, 169 N.R 151, 269 Mass. 381. 
snr. Okl.—^Mann v. Osbome, 26l P. 
146, 128 Okl. 32. 

Goustltutlonal provislon is not ex^ 
olnsiva proosdnre for transfer of 
probate proceedings fTom district 
court to county court, but district 
court may, under statute, on proper 
petition. order such transfer.—^Mann 
V. Osbome, supra. 

88. Ala.—^Dooley v. Z>ooley, 87 So. 
545, 206 Ala. 281. 

3^ Ala.—Rx parte Brotni, 141^ So. 


132, 226 Ala. 578—^Dooley v. Doo- 
ley, 87 So. 545, 205 Ala. 281. 

15 C-T. p 1149 note 15. 

Petition for transfer from one ap¬ 
pellate court to another see inffa 9 
516. 

AdminlstratiLon proesedinga 

<1) When a bili of complalnt or 
petition in writingr, verllled by af- 
fldavit, is flled by a devisee or lega- 
tee of an estate, stating that in his 
opinion the estate can be better ad- 
i mlnlstered in the Circuit court, 
equity side of the docket, than in the 
1 probate court, that there has heen 
no flnal settlement of the estate in 
the probate court, and that ho ap¬ 
plication has been made therein for 
a final settlement, and that the pur- 
pose Is to have real estate sold for 
divislon, in that it cannot be equita- 
bly partltioned without a sale, and 
to require the exeeutors to file an in- 
ventory, it is the duty of the Cir¬ 
cuit court to enter a decree ordering 
the removal of the administration 
from the probate court to the Cir¬ 
cuit court, under Aets 1911 p 674 9 3, 
as amended by Acts 1915 p 738.— 
Parker v. Robertson, 88 So. 418, 205 
Ala. 434. 

(2) The court dld not improvident- 
ly order removal to chancery court, 
although bili was not ftamed to 
meet Acts 1916 p 788, authorizing 
summary order for removal, where 
respondente demurred, without deny-l 
ing the wUl, Its pro1;>ate, the penden- 
cy of the administration in probate 
court or that complainant had not 
been pald her legacy.—Gurley v. 
Bushnell. 76 So. 324, 200 Ala. 408.' 

(3) The bili need not allege that 
decedent died, or that tfi.e estate had 
assets in the county in which the ad- 
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minlstratlon Is pending, those facts 
belng referable to the issuance of 
letters of administration by the pro¬ 
bate court.—Colquitt v. Gill, 41 So. 
784, 147 Ala. 654. 

(4) The blll or petition Is InsulZl- 
cient if it does not contain an aver- 
ment the equivalent of the statutory 
requirement that testatores estate 
can be better adminlstered in the 
Circuit court in equity.—^Dooley v. 
Booley, 87 So. 545. 205 Ala 281. 

(6) Where, from aught appearing 
in the bili, testatores estate, except 
the dlstributlon of the proceeds of 
sale of land the possibility of which 
depends upon whether the terms of 
the will were complied wlth, had 
been fully settled long before flling 
of the bili, or, if not so, steps had 
been taken in the probate court look-’ 
ing to final settlement, the bili will 
not warrant a decree of removal to 
the chancery court in the ahsence of 
averment of some special equity.— 
Dooley v. Dooley, supra 
Gmurdiaaship prooeedimgs 

While surety on guaidian’8 bond 
is intereated party, he has no right 
to remove settlement of guardianship 
tq chancery court without averring 
a special equity where Jurlsdlction to 
make flnal settlement has attaphe4> 
—Ex parte Brown, 148 So. 132, 226 
Ala 5,78—Ex parte Chapman. 142 So. 
540, 225 Ala 168. 

TTnlawrul detalnsz 

Befendanfs petition to remove uxv 
lawful detainer case from municipal 
to Circuit court, slnce omlttlng Juris^ 
•dictional averments regarding de* 
fendant*8 entry upon land, did npt 
authorize removal.—^Ex parte Iiock- 
hart, 140 So. 762, 224 Ala 617. 
aio. Ind.—Rraus v.<Xjehmaa, 83*NJSL 
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§ 512. —— Bond or Utidertaking 

A defendant seeking a transfer must comply with 
the statute by tendering wtthin the prescrlbed time a 
surftcient bond or undertaking. 

Where the statute requires a defendant dcsiring 
the transfer of a cause to anothcr court to tendor 
a bond or undertaking, failure to comply with 
the statute^i within the prescribed tinie,32 by ten¬ 
dering a bond or undertaking sufficient in forni and 
substance,33 d^prives defendant of the right to 
a transfer. Where the required bond is given, 
the court must order a transfer of the cause, and 
it has no jurisdiction to grant plaintifFs application 
for dismissal of the action.34 Irregularities in the 
bond may be waived.35 

§ 513. -Hearing and Order 

To effect a valld transfer of a cause there must 
ordlnarlly be a hsaring, and an order of transfer. 

A court is not required to transfer a case on a 
mere assertion that it is in the wrong court, but 
may set down the matter for a hearing.^c 

Order, The transfer of a cause from one court 
to another must ordinarily be effected by an order 
of court directing the transfer,37 but such an order 
may be unneccssary where a court is abolished 
by cqnstitutional provision and its jurisdiction vest- 


ed in anothcr court.38 Where procecdings have 
becn institutcd timely but in the wrong court, and 
the judgcs of the two courts are the same, the one 
in which the proceedings were instituted may, even 
after final juclgment, make an order transferring 
the procecdings to the proper court nunc pro tunc.3* 
A transfer is eftected by a lawful order of transfer, 
rather than by the clerk’s ministcrial act of cn- 
tering it on the minutes.'^^‘ So it has bcen held 
that an order of transfer entered on the Journal 
or minutes of the court transferring the cause 
confers jurisdiction on the court to which the 
transfer is made, although the order is not incltid- 
ed in the transcript transmitting the procecdings 
nor dockctcd in the court to w^hicli the cause is 
transferred.4i Howevcr, the court to which a 
cause is transferred acquires no jurisdiction where 
a certifl-cd copy of the order of removal is not 
ser\xd on the adverse party, as required by stat¬ 
ute.* 3 Since the jurisdiction of the supreme 
court extends over the state, it is not improper in 
an original procccding in that court to lay the 
venue as of the county in which the cause of ac- 
tion arose or wouid be triable if the action w-cre 
brought in the circuit court; but where the su¬ 
preme court sends a case to a circuit court it or- 
ders the cause to be sent to the county of the prop¬ 
er venuc.*3 An order transferring a cause is final 


714. S4 N.E. 760, 170 Ind. 408, 16 
Ann.Cas. 849. 

81. Mass.—H. K. Webster Co. v. 
Miann, IGd N.E. 151, 269 Mass. 381. 
Dsnlfll of motioxL not abuse of dis* 
oret!o 2 L whrre required bond was not 
flied-—H. K. Webster Co. v, Mann, 
supra. 

32. Maes.—H. K. Webster Co. v. 
Mann, sup/a. 

N.T.—^Bunke v. New York Tei. Co., 
97 N.T.S. 66, 110 App.Div. 241. 
afflrmed 81 N.E. 1161, 188 N.Y. 600. 
CIexk'8 refUsal to receive bond 
prercqulsite to removal from district 
court, or pass on suffl^iency of sure- 
ties, was proper, where bond was 
not timely flied or clerk dirdeted to 
recelve bond.—K. Webster Co. v. 
Mann, 169 NJBS. 161, 269 Mass. 381. 

33, N.Y.—Greve v. Wallowltz, 64 N. 
Y.S. 176. 24 Misc. 601. 

Bond held suAolexEt 
N.Y.—^New York Lumber & Storage 
Co. V. Noone. 92 N.Y.S. 349, 46 
Mlsc. 470. 

raUuxe of court to lix amount 
Where defendant applies for a 
transfer and glves a bond in the 
maximum sum required by statute, 
'he is entitled to a transfer although 
the court has not fixed the amount— 
Leverson v. Zimmermait. 64 N.Y.S. 
728. 31 Misc. 642. 


Whero llrst undeitakiag is ixurnffl- 
dent, the court may allow defendant 
an opportunity to fumish a new un- 
dertrking.—Greve v. Wallowitz. 64 
N.Y.S. 176, 24 Misc. 601. 

34. N.Y.—Meisen v. Rothfeld. 85 N. 
Y.S. 923. 89 App.Dlv. 447—Tuttle 
V. Galligan, 51 N.Y.S. 369, 23 Misc. 
457. 

35. R.L—Grleco v. Jackvony, 109 A 
801, 43 H.L 26. 

By goiag to trlol on mexlts wlth- 
out objection. and subjecting defend¬ 
ant to unnecessary expenses, plain- 
tifC must be deemed to have waived 
all oblections to a bond flied under 
Gen.Ii.1909 c 288 9§ 7. 9, on appli¬ 
cation by defendant for a Jury trial 
in the superior court, and cannot 
complain that the clerk, who ap- 
proved the bond, had no authoxity, 
and that there was no seol affixed. 
—Grieco v. Jacfcvony, supra. 

36. Mo.—State v. Eliison, 168 S.W. 
1174, 260 Mo. 685. 

37- Ark.—^Ayers v. Anderson-Tully 
Co., 116 S.W. 199, 89 Ark. 160, 

15 C.J. p 1150 note 20. 

Order for transfer from one appel¬ 
late court to another see infra 9 
516. 

Oaases tubtudad 

An order of seventh district court 
of Smlth County transferringr cei^ 
tniTi causes of a^on to special dis- 
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trict court of such county, which 
order did not transfer cases in 
which Service of process was not 
complete, did not effcct a transfer of 
a cause wherein record did not dis- 
close Service on interveners’ cross 
action at or before date of order of 
transfer, and which disclosed that 
for nearly two months after entiy 
of transfer order, judge of district 
court was excrcising jurisdiction 
over such cause of action and ap- 
pointed receiver therein, and hence 
special district court had no Juris¬ 
diction of such action.—Whitfleld v. 
Atkinson, Tex.Civ.App., 106 S.W.2d 
804. 

38. N.Y.—People v. Hoch, 44 N.E. 
976, 150 N.Y. 291. 

33. Pa.—In re Allegheny County 
Election, 171 A. 694. 314 Pa. 183— 
Appeal of Pields, 157 A 262, 306 
Pa, 125. 

40. Tex.—Currle v. Eobbs, Civ.App„ 
10 S.W.2d 438. 

4U Okl.—Martin v. Brannon, 299 P. 
877. 149 Okl,- 143. 

Tex.—Johnson v. Williams, Clv.App„ 
24 S.W.2d 79, error refused. 

4Zi CozMi.—OXeary v. ' Waterbury 
Tltle Ca, 166 A 673, 117 Conn. 
39. 

48 . S.C.—State T. Gibbes, 96 SJSL 
846. 109 S.a 185. 
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and conclusive until rcvcrsed or set aside by regu- 
lar proccedings but an order of transfer, void 
on the face of thc record, is assailable wherever 
and whenever it may be produccd, and whether 
the attack on it is direct or collateral.^® It has 
been held that an order of the court of last resort 
transferring a cause to a subordinate appellate court 
for want of jurisdiction is not res judicata as to 
certiorari proceedings to quash the judgment of 
the subordinate court, whether the court of last 
resort had merely passed on its own jurisdiction, 
or had undertaken to adjudicate the jurisdiction 
of the subordinate court.**® 

§ 514. -Transfer of Papers 

The papers In a transferred cause, so far as necessary 
for a determinati on of the issues, shouid be transmitted 
to the court to which the transfer Is made; but the 
Jurisdiction of such court Is not defeated by the clerk's 
fallure to certify the record at the proper time, if there 
ia a subsequent certiflcatlon. 

While the papers and records of a cause shouid 
be transmitted or certified to the court to which 
the cause is transferred,^*^ nevertheless if an issue 
can be tried intelligently without the original peti- 
tion a transfer of such petition as part of the 
papers in the case has been held unnecessary.*® 
Where by a speciai law authorizing the transfer of 
the administration of an estate to another county, 
a transmission by the probate judge was required 
of the administratores original bond with a full and 
complete copy of the record of ali proceedings 
theretofore had, it was held that the acts of the 
court to which the cause was transferred were 
not rendered void by the accidental omission of thc 
proceedings during the original administration.^® 
.Where papers are certified back, as required by 
statute, to the court from which the cause was 


transmitted, and an order is made in the case by 
the court to which it was removed, the latter court 
has no jurisdiction to set aside the order and re- 
call the papers.5® The failure of the clerk, at the 
proper time, to perform his duty to certify thc 
record from the court in which it is pending to 
the court to which the case is transferred, can- 
not defeat the jurisdiction of the latter court on 
subsequent certification.®! Where a subordinate 
court had jurisdiction of a cause when it certified 
a question to the court of last resort, the former 
court did not lose jurisdiction because its clerk, 
acting ministerially, did not transmit to the high- 
er court a certified copy of the question, with the 
record, until after the second term after the writ 
was brought.5® On a second removal of a cause 
the trial may be had on the papers sent with the 
first removal.®® 

§ 515 ^ -Transfer by Stipulation or 

Agreement 

Transfers to another court may In some States be 
made by agreement of the parties; but a cause cannot 
even by consent be transferred to a court which has no 
Jurisdiction of the subject matter. 

In some States a transfer may be cffected by a 
stipulation or agreement of the parties,which 
has the effect of vesting the court to which the 
transfer is made .with jurisdiction of the persons 
of the parties.®® However, as coiisent cannot give 
jurisdiction of the subjcct matter, as stated supra 
§ 85, a case cannot, by consent of parties, be trans¬ 
ferred to a court which has no jurisdiction to hear 
it.56 

.§ 515 , -Appealed Cases 

The proceedings for the transfer of eauses from one 


Ky.—SchrolI v. Speed, 14 Bush 
186.* 

45. C2aL—Cook v. Winklefleclt, 5S P. 
2d 463. 16 CaI.App.2d Supp. 759. 

Question zaised on appeal 
Where order of superior court 
transferring action to munlclpal 
court was made without legal au- 
thority and its invalidity was ap-' 
parent on face of record, such in¬ 
validity could be ralsed on appeal to 
appellate department* of superior 
court from JiLdgment of municipal 
court to which action had been trans¬ 
ferred.—Cook V. Wlnklefleck. supra. 

46. Mo.—State ex reL Aquamsi 

Liand Co. v. Hostetter, 79 S.W.2d 
463, 336 Mo. 391, Quashing certio¬ 
rari First Nat. Bank v. Aquamsl 
Land Co., App., 70 S.W.2d 90. . 

47. Cal.—City of Madera v. Black. 

184 P. 397, 181 Cal. 306w ^ * 


R.I.—^Durfee v. District Court of 
First Judlcial District. 119 A. 60. 
44 H.I. 462. 

Transfer of papers or transfer of 
cause from one appellate court to 
another see infra § 516. 

48. Ky.—Harreld v. Howard, 80 Ky. 
51. 

48. Miss.—^Learned v. Matthews, 40 
Miss. 210. 

5a U.S.—McClaskey v. Barr, CC.; 
Ohio. 54 F. 781. 

51. R.I,—Durfee v. District Court 
bf First Judiclal District, 119 A. 
60, -44 R.I. 462—Wilbur y. Best, 48 
A. 824. 22 R.1. 550. 

58. Ga.—Columbian Nat. Life Ins. 
Co. V. Mulkey, 91 S.R 344. 19 Ga. 
App. 247. 

53. N.C.—State v. Lewis, 10 N.C. 
410. 
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54. Mo.—^Bank of Kennett v. Cotton 
Bxchange Bank, 72 S.W.2d 842, 228 
Mo.App. 859. 

15 C.J. p 1160 note 29. 

Xn vacation 

Under Missourl statute, agree- 
ments to remove cause to another 
court may be filed and acted upon In 
vacation.—^Bank of Kennett v. Cot¬ 
ton Exchange Bank, supra. 

55. Ala.—^Bx parte Rice, 16 So. 450, 
102 Ala. 671. 

Mo.—Bosard v. Powell, 79 Mo.App. 
184. 

56. Cal.—Cook V. Winklefleck, 59 P. 
2d 463, 16 Cal.App.2d Supp. 769. 

•RTy-—Cozmnonwealth, for Use and 
Benefit of Bates v. Hali, 64 S.W.2d 
585, 251 Ky. 280. 

N.C.—^Rodman v. Davis, 63 N.C, 184. 
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«ppeilate court to anothcr are governed by conatltutlonal 
and statutory provisione. 

On the transfer of causes from one appellate 
court to anothcr, as permitted on the j^rounds stat- 
ed in discussing the jurisdiction of appellate courts 


in the different States, sec supra IX B, the con- 
stitution and statutes in a particular state deter- 
mine who may ini*\c for a transfer.®** the time for 
the applicat ion,the motion or clcmtind for the 
trans f er.® the order of trans fer®® or the certifi- 


57 , Ind.—Elliott v. Kern, 169 N.B. 

4 $, 90 Ind.App. 453. denymg trans¬ 
fer 161 N.B. 662, 9ft Ind.App. 453. 

Effect of transfer from one appellate 

court to another, and the proceed- 

ings thereafter see infra S 517. 
Beath of party 

Since death of party ends power of 
his attorney, petition by attorneys to 
transfer cause from appellate to su¬ 
preme court was nullity.—Elliott v. 
Kern. supra. 

Xa Callfornla the supreme court 
may transfer to Itself certiorari pro- 
ceedingr in district court of appeal re- 
latinff to assessment for public im- 
provements. on petition of one not 
a party to the proceedingr.—Rock- 
ridge Place Co. v. City Council of 
City of Oakland, 172 P. 1110, 178 Cal. 
68 . 

58. IxL CkiUf oinia 

(1) A petition to transfer a cause 
from the court of appeal to the su¬ 
preme court, filed more than ten 
days after the Judgment in the 
former court became final, will be 
stricken from the files.—^Hewlett v. 
Beede. 83 P. 1089, 7 Cal.A.Unrep.Cas. 
246, denying transfer 83 P. 1086, 2 
GaLApp. 561. 

(2) Application to have cause 
heard by supreme court after judg¬ 
ment in district court of appeal had 
been pironounced, but before it had 
become final, was denied in view of 
constitutional provision granting su¬ 
preme court power to order cause to 
be heard by supreme court only 
where cause was pending before dis¬ 
trict court of appeal, or in clvil cas¬ 
es. withln thirty days after judg¬ 
ment should have become final.— 
City of Pasadena v, Chamberlain, 36 
P.2d 392, 1 Cal.App.2d 125, denying 
hearmg 36 P.2d 387, 1 Cal.App.2d 
125. 

(3) Where a judgment was ren- 
■ dered by a district court of ap¬ 
peal on Jan. 8, 1906. reversing the 
order appealed from, and on Feb- 
ruary 7 following, the court denied a 
petition for rehearing, but modified 
its opinion, without changing the 
final judgment, the judgment became 
final. thirty days after Jan. 8, 1906, 
and hence an application to transfer 

. the case to the supreme court in 
banc. filed March 12, 1906, was not 
filed within sixty days, as required 
by Const. art 6 5 4, and was there- 
fore too late.—California Nat. Bank 
V. Los Angeles Iron, etc., Co., 84 P. 
466, 468, 2 CaLApp. 669. 

(4) . Under Const. art 6 5 4, au- 
thorizing the supreme court to order*! 


any cause pending before the dis¬ 
trict court of appeal to be heard by 
the supreme court before judgment 
has been pronounced by the diatr:ct 
court of appeal. or within thirty 
days after such judgment shall have 
become final, without limitang the 
power to causes in w^hich a petition 
for rehearing has been filed, the su¬ 
preme court had the power to trans¬ 
fer the cause to the supreme court 
after decision in the district court 
of appeal at any time within six¬ 
ty days after such decision, notwith- 
standing rule requiring petition for 
a rehearing to be filed within ten 
days after the judgment has be¬ 
come final, since supreme court eouid 
have ordered cause transferred for a 
rehearing on its own motion with¬ 
out a petition for rehearing.—Hy- 
gienic Health Food Co. v. Grant, 204 
P. 389, 188 Cal. 181, denying mo¬ 
tion 202 P. 653, 187 Cal. 431. 

Xn Coloxado a motion to remove a 
case from the court of appeal s to 
the supreme court, made after the 
calling of the submlssion docket 
and the ass^gnment of the case for 
argument, but before argument, was 
held to be made too late to permit 
the review of the trial court*s judg- 
ment by the supreme court.—Smls- 
saert v. Prudentia) Ins. Co., 61 P. 
598. 27 Colo. 339. | 

Xdl Zudlaiia 

(1) Petition for transfer of cause! 
from appellate court to supreme 
court under Bums St.Annot.19 14 5 
1394, more than eight months after 
statutory time for filing petitioi^ 
will be denied by the supreme court, 
in the absence of a showing of dili- 
gence.—Pipe Creek School Tp. v. 
Wagler, 143 N.B. 514, 194 Ind. 496. 
denying transfer Pipe Creek School 
Tp., Miami County, v. Wagler, 139 N. 
K 295, 81 Ind.App. 419. 

(2) Petition for transfer will be 
denied where prematurely filed.— 
Metropolitan Life Ins. Co. v. Frank- 
el, 104 N.R 856. denying transfer 
103 N.E. 501, 58 Ind.App, 115. 

In aassonxi, after the expiration 
of the term at which a final decision 
has been entered by a court of ap- 
peals in Mlssouri, it has no Jurisdic;- 
tion to make an order transferring 
the cause to the supreme court, and 
its only remaining jurisdiction is to 
order its mandate to the trial court. 
—^Hess V. Gansz, 90 Mo.App. 439. 
m. Texas 

(1) Rev.St. art 1623, requirlng 
courts of civi! appeals in case of 
conflict to certify questions of law 
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to supr#‘me court, doea not authorise 
such courts even on thelr own mo- 
tjon to takc any nction after thclr 
Judgment has lw*c«>me final. by term 
of court fspiring, and court having 
at such time finnlly djsposcd of all 
qu^^stions that had been brou :ht to 
their attentiun.—Wood v. Ilarpor, 
263 S.W. 24S, 114 Tex. 133. 

<2) Where medion to certify to 
supreme <ourt was filed six days 
after motion fur rehearing was over- 
ruled, and to grant motion the or¬ 
der overruling motion for rehearing 
would have to be set aside, and no 
good reason for such actlon exlsts, 
the motion to certify will be re- 
fused.—Paggi v. Rose Mfg. Co., Tex. 
Civ.App., 239 S.W. 962. 

58. Zjl Califoxaia, where notice is of 
an appeal to the wrorg court, the 
proper practice is to file the record 
In the court to wh.ch the appeal is 
taken, and to make a motion in that 
court to transfer the causo.—In re 
Rusaell. 84 P. 166, 148 Cal. 768. 

80, Za Califomia 

(1) Supreme court decisions on ap- 
plications for transfers to it from 
the district courts of appeals must 
be made under its own rules and 
within ten diys. as required by 
Const. art 6 § 4, and rule 30, 177 CaL 
67.—Whann v. Doell, 221 P. 899, 192 
Cal. 680. 

(2) Petition for hearing of cause 
in supreme court was denied by ox»- 
eration of law, where order grant¬ 
ing hearing was not concurred in by 
necessary number of jusfees, and 
time expired within which court 
could make such order after judg¬ 
ment in district court of appeal.— 
Giometti v. Etienne, 25 P.2d 826, de¬ 
nying rehearing 23 P.2d 52, 132 CaL 
App. 602, and motion denied 28 P.2d 
913. 219 Cal. 687. 

In. Ijonisiana 

(1) The supreme court will not 
assume jurisdiction over a case in 
the absence of an order in the record 
of the court of appeal transferring 
the case.—In re Land Development 
Co.. 88 So. 118, 148 La. 925. 

(2) Court of appeal will by sup- 
plemental order fix time for filing 
record in supreme court on appel- 
lee*s motion, where appeal was trans¬ 
ferred.—Jones V. Gleason, 120 So. 
703, 10 L>a.App. 211, supplementlng 
120 So. 101, 9 La.App. 266. 

(3) Appellate court, allowing 
transfer of appeal, has duty of pre- 
scrlbing time within which tran- 
serlpt must be filed.—Scott v. Rat- 
clilt 119 So. 33, 167 JLa. 237. 
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catc®i of transfer, the transmission of the original 
papcrs,^* and other proceedings relating to such 

transfers.*® 


Where the court to which a case is appealed, 
whether the court of last resort or a subordinate 
appellate court, has no jurisdiction, it may of its 


<4) Appellee, apparently acqulesc- 
itiz in appellate court re fusui to 
flx time llmlt for fiUng transcript 
JLfter transfer of appeal. was not en- 
titled to dismlssal.—Scott v. Ratchff, 
supra. 

Zn FeoBSjlTaala, where appeals 
from suporvisors’ audit had been toK- 
en in propcr time but mistakenly 
ftled In quarter aessions court, or- 
der, aflcr time within which new 
appeals could be taken, transferrlng 
appeals to common pleas courts nunc 
pro tunc, was proper.—Appeal of 
Pields, 157'A. 262, 305 P. 125. 

Xa Texas it was held that, since, 
under Sayles Civ.St.Annot.l897, art 
1387, appeals generally are perfectcd 
when the bond is filed, the court of 
elvil appeals for the seventh dis- 
trlct, creatlon of which became op- 
crative Juno 9, 1911, under the act of 
April 3, 1911, Acts 32d Leg. c 120, 
has «no Jurisdiction of an appeal, 
where the bond was dled May 25, 
1911, and no order of the supreme 
court transferring the cause to 
the new court is shown.—^Keator v. 
Whlttaker. Tex.Clv.App,, 140 S.W. 
120 . 

ei# ZU Mlssoml a certificate trans¬ 
ferrlng a case from a court of ap¬ 
peals to the supreme court, on the 
ground of an alleged conlllct with 
opinions of another court vf ap¬ 
peals, but containing no certlQcation 
by the court or one of the Judgss 
that there was a conlltct, but mere- 
ly reeiting that plaintilf claimed a 
oonflict. was inetfective to confer ju¬ 
risdiction, under Const Amendm. 
1884 I 6.—^Woodson v/ I^eo-Green- 
wald Vizkegar Co., 264 S,W. 674. 

88. Xa ZUiiLOis 

(X) The decree, In cause transfer- 
red from appellate court wlll not 
be aflirmed merely because briefs and 
abstracta there filed were not also 
trausferred.—Schmidt v. Barr, 165 
N.JS. 131, 333 IlL 494, 66 A-L-R. 
1 . 

(2) Where appeal was prayed and 
granted to appellate court in good 
falth, on its transfer to the supreme 
court, appellees were not entitled to 
a dismissal because the transcript 
did not reach the latter court within 
the time prescribed.—People v. Eltel, 
83 N.S. 86, 231 111. 38. 

Xa JlonisiSBa 

(1) Where an appealed case is 
trausferred by order of a court of 
appeal to the supreme court, the fail- 
nre of appellant to have the motion 
to transfer copled in the transcript 
fumlshes no ground for the dismiss¬ 
al of the appeal as t}ius lodged in' 
the supreme court^ nor has the mov- j 
er a standing to question the iuris-j 


dlction of the supreme court, al- 
though he may call attention, as the 
court itself may direct its attention, 
to such a lack of constitutional or 
legal power as should preclude it 
from further dcaling with the case.— 
Succession of Huxen, 88 So. 687, 
149 La. 61. 

(2) Appeals transferred from 
courts of appeal to supreme court 
will not be dismlsscd for delay in 
filing of transcripte, where delay was 
not attributable to fault of appel- 
lants.—^Mltcham v. Mitcham, 166 So. 
635. 184 La. 111—^De Bruoys v. Burns, 
81 So. 2B9, 144 La. 707- 

(3) Transferred appeal will not be 
dlsmlssed for fallure to file tran¬ 
script within designated time, where 
transcript was not forwarded to 
clerk of district court within such 
time through oversight of clerk of 
court of appeal.—^Mitcham v. Mitch¬ 
am, supra. 

(4) In transferring appeals to su¬ 
preme court, courts of apl>eal should 
order clerks to retum record to clerk 
of district court as soon as order 
making transfer becomes final and 
Immediately notiiy appellajit, and 
should flx time llmit for filing of 
transcript In supreme court after 
date on which record is rcceived by 
district court clerk.—^Mitcham v, 
Mitcham, supra. 

(6) After retum of record to clerk 
of district court upon transfer of 
appeal from court of appeal to su¬ 
preme court, appellant has duty to 
Ille transcript in supreme court with¬ 
in time flxed by court of appeal or 
extensions thereof.—^Mitcham v. 

I Mitcham, supra. 

XxL Missouzl, on certiorari in the 
supreme court to decide whether a 
declsion of a court of appeals is con- 
trary to a previous ruUng of the 
former, the opinion of the latter Is 
properly made part of the record for 
the purpose of ascertalning what the 
court of appeals decided-^State ex 
reL Byme v, Elllson, 199 S.W. 403, 
Quashing certiorari Byrne v. News 
Corp., 190 S.W. 933, 195 Mo.App. 265. 

63. CoJLdltioas precedezLt 

(1) Appellante, who appealed from 
adverse Judgment to court of ap¬ 
peal, which transferred appeal to 
supreme court, were not required, 
as oondition precedent to lodging ap¬ 
peal in supreme court, to pray for a 
reheazing in court of appeal, where 
they acquiesced In Judgment of that 
court directlng transfer of appeaL— 
Gilmore v. Lyon Lumber Co., 106 So. 
86, 159 La. 18. 

(2) A case, transferred by the su¬ 
preme court. to the cojurt of.,api»eal 
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in 1919 did not require an affidavlt 
that the appeal had not been brought 
for the purpose of delay under AcU 
1904 No. 56, as amended by Acts 
1912 No. 19.—In re Aztec Land Co, 
85 So. 634, 147 La. 672^“De Brueys v, 
Bums, 81 So. 269, 144 La. 707. 

Aoohes 

Appeal would not be dlsmlssed for 
laches in lodging appeal transferred 
from court of appeal In supreme 
court, where part of delay was caus- 
ed by appellante’ Application for per- 
mission to file original record in lleu 
of transcript, and another part was 
attributable to illness of clerk and 
his deputy, delay of three weeks in- 
tervening between time transcript 
was expressed to appellants and time 
that it was filed not workmg by it- 
self nor In connectlon with other 
delays a dismissal of appeal.—Gil¬ 
more V. Lyon Lumber Co., 106 So. 85, 
159 La. 18. 

Zn Oeorgla 

(1) Where error was properly 
brought to October term, 1916, of 
supreme court. and, after ratiflca- 
tion of constitutional amendment 
see Acts 1916 p 19, relating to trans¬ 
fer of causes, argument was heard In 
supreme court on Jurisdiction, and 
decision was reaerved untll March 
term, 1917, when it was ordered 
transferred to court of appeals and 
duly transmitted thereto and docket- 
ed for October term, 1917, after 
docket for March torm, 1917, had 
been closed, court of appeals had un- 
til end of March term, 1917, in which 
to dlspose of case.—^Water Power & 
Mining Co. v. Arnold, 99 S.E. S82, 

: 149 Ga. 107, affirming Arnold v. Wa- 
^er Power & Mining Co,, 96 S.E. 848, 
22 Ga.App. 504. 

(2) Such constitutional amend¬ 
ment contemplatos receptlon of a 
writ of error by court of appeals, 
whether in due course or by trans¬ 
mission from supreme court, and a 
writ of error to supreme court of 
whish court of appeals, under the 
constltutlon, has jurisdiction, is not 
brought to court of appeals until su¬ 
preme court has determined Juris¬ 
diction aJid ordered a transfer.—^Wa- 
ter Power & Mining Co. v. Arnold, 
supra. 

130^ mfllana» whether appellate court 
erred In refusing to Issue speclal 
supersedeas directlng trial Judge to 
enter order keeping in force writ of 
attachment and attachment bond 
pending appeal cannot be consldered 
by supreme court on petition to 
transfer to supreme court original 
aotion filed In appellate court.—J. S. 
Cnise Realty Co v. Imfeld, 184 NJL 
4^0.7, 204 Ind. 419. 
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own motion transfer the appcal to the othcr ap- 
pcUatc court having jurisdiction.®^ 

As. in the case of transfers bctween courts of 
original jurisdiction, see supra § 511, a petition to 
transfer a cause from one appellate court to an- 
othcr should allege facts showing a right to such 
transfer under the statute.®® 

§ 517- EfiFect of Transfer and Proceedings 
Had Thereafter 

a. In general 

b. Imputed notice of transfer 


a. In Qtneral 

Ai a general rule» where a cauie ia properly trans* 
ferred from one court to another, the former court Is 
deprived of Jurisdiction, and the latter has Jurisdiction 
to proceed as though the cause had originally been fn- 
stituted in the court. 

Where an order of removal of a cause from one 
court to another is properly made, the former court 
is thereby divcsted of jurisdiction and the juris¬ 
diction of the latter court attaches and the cause 
proceeds as if originally instituted there,®® unless^ 
by virtue of some statutory provision, a transfer of 


e4b CaL—^Hygrienic Health Food Co. 
V. Grant, 204 P. 389, 188 Cal. 13' 
denyingr motion 202 P. 658, 187 Cal 
431—^Rockridge Place Co. v. City 
Councll of City of Oakland. 172 P 
1110, 178 CaL 68. 

nt—Schmidt V. Barr. 159 N.B. 774. 
328 111. 865. 

IftL—^Weinfurter v. Cresap, 99 So 
628, 155 La. 682—Michel v. Michel 
92 So. 60.'151 La. 540—HImel v. 
Fellman, 133 So. 451. 16 Lia.App. 
347, denying: rehearing 132 So. 532, 
16 La-App. 347. 

Mo.—^Norman v, Summerfield Jones 
Const. Co., 4 S.W.2d 1064, trans- 
ferred, see App., 18 S.W.2d 659— 
SeversoR v. Dickinson, 248 S.W. 
595—^Rolllns v. Business Men*s 
Aca Ass"n of America, 213 S.W. 
52. transferred, see 220 S.W. 1022, 
204 Mo.App. 679—^Linehart v. 
Farmers' State Bank of North Sal¬ 
em, App., 27 S.W.2d 751. 

Althongb neltlier party qnestlons 
pzopzlety of traxisfer from court of 
appeals, supreme court must deter- 
mine Jurisdiction before cons*doring 
appeal on meritt».—^Hull v. McCrack- 
en. 39 S.W.2d 361, 327 Mo. 957, re- 
transferrtng, App., 1 S,W.2d 206, to 
App.. 53 S.W.2d 405. 

Freeiiold involved 

Appellate court must, of its own 
motion, order recoi d of cause in- 
volvlng freehold transferred to su¬ 
preme court.—Schmidt v. Barr 159 
N.R 774, 328 111. 365. 

A m on nt in oontrovezsy 

(1) Where amount in controversy 
does not exceed two thousand dol- 
lars, the supreme court. under Const. 
1921 art 7 S 10, must decline to en- 
tertaln the appeal, although no mo¬ 
tion has been made to dismiss it or 
to transfer It to the proper court.— 
Nelson v. Continental Asphalt & Pe¬ 
troleum Co., 102 So. 683, 167 La. 
49L 

(2) Where, in an action for per- 
Bonal injuries resulting In Judg- 
ment for plalntilf for five hundred 
dollars, plaintlf^ answering de- 
ftodanfs appeal, alleges the Judg- 
ment should 'be Increased to one 
thousand dollars, the appeaJI, on the 


motion of the supreme court, wil' 
be transferred to the court of appeal 
—Mancuso v. Joseph Chalona Co.. 
S3 So. 183, 145 1.0. 896. 

(3) Where the amount Involvec* 
In a case appealed to a court of In- 
termedlate appeal exceeded the ju¬ 
risdiction of the court, it mlght, of 
Its own accord, take notice that it 
had no jurisdiction, and the case 
would be removed to the court of 
last resort.—Bowles v. Troii, 154 S. 
W. 871, 172 Mo.App. 102. 

(4) Where an appeal to the court 
of appeal involves an amount ezceed- i 
ing the court's jurisdiction. it will, 
without a pleading, transfer appeal 
to supreme court—State v. Peo- 
ple's Industrlal Life Ins. Co. of 
Louislana, 7 La.App. 178. 

65i, Ind.—Plttsburgh, C. C. & St. L. 
R. Co, V. Hoffman, 162 N.E. 403, 
200 Ind. 178, denying petition to 
transfer and error 155 N.E. 622, 
87 lnd.App. 619. 

Mo.—State ex rei. Byme v. Ellison, 
199 S.W, 433, quashing certiorari 
Eyme v. News Corp., 190 S.W. 933. 
195 Mo.App. 265. 

Ohjest of petitioa for transfer un¬ 
der Bums StAnnot.l9X4 § 1394 cl 2, 
is to submit to consideration of su¬ 
preme court legal principies declared 
I by appellate court in particular case 
on record fumished by opinion, and 
not a review of case on its merlts.— 
JuUan V. Bliss, 147 N.E. 14$, 196 Ind. 
68, denying petition 145 N.E. 442, 82 
Ind.App. 597. 

Bxamimatioii of zeeord 
On petition to transfer from ap¬ 
pellate court to supreme court, the 
supreme court will not examine the 
record to determine whether such 
facts exist.—^ulian v. Bliss, 147 N.E. 
148, 196 Ind. 68, denying petition 145 
N.E. 442, 82 lnd.App. 597—In re 
Aurora Ga^light, Coal & Coke Co.. 
115 N.E. 673, 186 Ind. 690. 

AUagatloiis m to amoimt tu oontro^ 
▼ersy 

An appeal will not be certlded from 
the superior to the supreme court un¬ 
der the act of June 24, 1895, P.L. p 
212, on the petition of appellant, 
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where the petition for such transfer 
Joes not allege that the amount real- 
ly In controversy exceeds one thou- 
dand five hundred dollars. and where 
the appellee does not object to the 
Jurisdiction of the superior court as 
specified by the act of May 5, 1899, 
P.L. p 248.—Hogsett v, Columbia 
Iron, etc., Co., 15 Pa.Super. 474. 
Constitiitlonal questloxL Involved 
On a motion to transfer a cause 
from the court of appeals to the su¬ 
preme court, on the ground that a 
constitutional question Is involved, 
the specific artldes or seotlons of 
the constitution clalmed to have been 
violated must be dlstinctly Indicated. 
—State V. Brownfleld, Mo.App., 256 
S.W. 148. 

Bedslon oontrary to mlixg of siu 
preme court 

On certiorari in the supreme court 
to review a decision of a court of 
appeals as belng contrary to a pre- 
vlous rullng of the former, the pe¬ 
tition must allego what particular 
cases and rulings of the supreme 
court are involved.—State ex reL 
Byme v. Ellison, Mo., 199 S.W. 403, 
quashing certiorari Byme v. News 
Corp., 190 S.W. 938, 196 Mo.App. 266. 
Zasulftcieut slxowinir 
Where showing of appellant in 
support of its appllcatlon for a writ 
of supersedeas was insufilcient to 
justify granting such appllcatlon. ap¬ 
pellantes petition for a transfer of 
the cause after decision by diatrict 
court of appeal was denicd by su¬ 
preme court.—Kane v. Universal 
Fllm Exchanges, 91 P.2d 677, 32 CaL 
App.2d 365, denying hearing 39 P.2d 
693, 32 Cal.App.2d 366. 

6a U.S.—^Phebus v. Search, C.C.A. 
Okl., 264 F. 407, 409, citing Corpus 
JUxls. 

Ala.—^McKeithen v. Rich, 86 So. 877, 
204 Ala. 688. 

CaL—^Weber v. Kasser, 292 P. 637, 
210 CaL 607. 

Colo.—Hartner v. Davls, 68 P.2d 466, 
100 Colo. 464. 

Ind.—^Riverside Coal Co. v. North 
Indianapolis Cradle Works, 142 N. 
R 877, 194 Ind. 176, overrullng re¬ 
hearing 189 N.B. 674, 194 Ind. 176. 
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Ky. —^Marcum r. Addison Branch 
I-and Co., 95 S.\V.2d 32, 264 Ky. 
541. 

Mass.—Thayer v. Shorey, 191 X.E. 

435. 2S7 Maas. 7G, 94 A.LR. 

Mo.—Rankin v. Wyatt. 73 S.W.2d 764, 
335 21o. 6J8, 91 A-UH. 941, tran»- 
ferred, see, App., 49 S.W.2d 213, 
overrulins motlon 48 S.W.2d 88. 
Okl.—Bingenhctimur v, llol^uinl» & 
Hoke Mte. Co., 291 P. 66. 141 Okl. 
275—Isle V. Inman, 276 P. 490, 136 
Okl. 77—Freeman v. Dryant. 1&4 
P. 76, 78, 76 Okl. 51. citing Corpus 
Juris—In re Nlchols' Will, 166 P. 
1987, 64 Okl. 241. 

Wcsh.—Clark v. Kraft, 24 P.2d 74, 
173 Wash. 561. 

15 C.J. p 1150 note 33. 

Powers siLd pzocsedings sfter trans¬ 
fer 

(1) Where action pending in state 
court Is rexnoved to another state 
court, any attompted EubseQuent a^:- 
tion therein fay flrst tribunal is be- 
yond Its Jurisdiction.—Ex parte City 
Bank & Trust CO., 76 So. 372, 200 
Alo. 440. 

(2) Proceedings taken in Circuit 
court after issuance of order or re- 
moval by another clrcuit court in 
which action was pendmg, wherein 
attachment had been issued against 
property involved therein, were in- 
effective and Judgnient entered there¬ 
in void.—^Marcum v. Addiaon Branch 
lAnd Co., 95 S.W.2d 32, 264 Ky. 541. 

(3) Where attachment proceedlngs 
were begun in county court and cer- 
tificd to district court under statute, 
district couit had jurisdiction to con¬ 
sidor and dismiss another creditor s 
petition of Interv ention which county 
court had permitted to be filed.— 
Hartner v. Davls, 68 P.2d 456,. 100 
Colo. 464. 

(4) Judgment of dlsmissal render- 
ed by district court wherein suit was 
origmally filed and the elapsing of 
more than thirty days without the 
fillng of motion for a new trlal did 
not deprlve another district court 
of the same county of Jurisdiction to 
try the case and render Judgment 
therein, when at the time the judg¬ 
ment of dismissal was entered the 
case had been transferred to, and was 
In pfocess of trial by, another dis¬ 
trict court of the county.—^De Zavala 
V. Scanlan, Tex.Coin,App.. 65 fi.W.2d 
489, reversing on other grounds, 
Scanlan v. Ue Zavala, C£v.App., <42 
S.W.2d 849. 

(5) Where action commenced in 
seventh district court of Smith 
County to try issue of Invalldity of 
prior Judgment entered in such court 
was transferred to special district 
court of such county, such «ourt's 
failure to de termine issue of invalldi¬ 
ty was error, even if cause was prop- 
erly transferred, since order of trans¬ 
fer 'Clothed special district court with 
same jiower to detenulne validity 


of prior judgment as transferring 
court had.—^Whitfleld v. Atkinson, 
Tex.Civ.App., 106 S.W.2d 804. 

(6) Where case was transferred 
from one dlstnct court to another 
pcnding dissolution of former court, 
writ to stay executlon on judgment 
was returnable to latter court.—Tex¬ 
as Employers* Ins. Ass'n v. Tabor, 
Tex.Civ.App., 291 S.W. 311. 

(7) Where action against insurer 
for premiums paid on industrial poli- 
cy was transferred from munlcipal 
court to surrogate’s court for deter¬ 
minat ion of interest of estate of in- 
sured on policy, surrogate’s court 
was entltled to determine only 
whether proceeds belonged to estate, 
and after such determination to be 
without lurisdiction to decide con- 
flicting claims between insurer and 
claimant.—In re Krasnofsky’s Es¬ 
tate, 284 N.Y.S. 738, 157 Misc. 769. 

(8) A final order, made in a cause 
or proceeding after it has been trans¬ 
ferred under Or.Li. $ 939, providing 
that, where proceedings are com¬ 
menced in the county court in which 
the county judge is a party or m- 
terested, they may be certifled to the 
Circuit court where actlons at law 
shall be proceeded with as on appeal 
from the county to the clrcuit court, 
and, If the matter be in probate, 
then all original papers and proceed¬ 
lngs shall be certifled to the Circuit 
court, is the judgment or decree of 
the Circuit court, and any party may 
appeal therefrom to the supreme 
court.—In re BetheTs Estate, 209 P. 
311, lll Or. 178. 

(9) Under statute providing that 
where case is sent from county court 
to Circuit court because jury is de- 
manded, the Circuit court may de¬ 
termine the fees or compensation 
of attomeys or executors, where the 
county court has power to fix them, 
the Circuit court did not have man- 
datory duty to fix such fees or com¬ 
pensation.—^Kessler v. Olen, 280 N.W. 
352. 228 Wis. 662, rehearing denied 
281 N.W. 691, 228 Wis. 662, 

After transfer between subordlnate 
appellate courts 

(1) Court of civil appeals will not 
consider motion ovemiled by anoth¬ 
er court of civil appeals before trans¬ 
fer of case.—Shipp Buick Co. v. Tol- 
bert, Tex.Civ.App.. 296 S.W. 329. 

(2) Motion to affirm on certiflcate, 
made after transfer of case from an¬ 
other court of appeals wiU be over- 
ruled, where such other court over- 
niled s^milar motion on same ground 
before transfer.—Smith v. Conti¬ 
nental Supply Co., Tex.Civ.App., 283 
SLW. 1082* 

(3) Decision of court of civil ap¬ 
peals of another district permitting 
fillng of transcrlpt was not after 
transfer reSxamined on motion to 
strika transcript.^—^Mauldin Brilllng 
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Co. V. Weyman, Tex.Civ.App., 3 S.W. 
2d 585, error dlsmlssed. 

After transfer between subordlnate 
appellate court and court of last 
resort generally 

(1) Where a cause appealed to a 
subordlnate appellate court is trans- 
ferred to the court of last resort, the 
latter court has jurisdiction to de¬ 
termine all Questions to the same ex- 
tent as if the appeal had been taken 
to it in the first instance.—Hankin v. 
Wyatt, 73 S.W.2d 764, 335 Mo. 628^ 
94 AL.R. 941, transferred, see, App.,’ 
49 S.W.2d 243, overruling motion 48 
S.W.2d 88—Alexander v. St. Louls- 
San Francisco Ry. Co., 38 S.W.2d 
1023, 327 Mo. 1012, reversing on oth¬ 
er grounds, App., 4 S.W.2d 888—Caah 
V. Sonken-Galomba Co., 17 S.W.2d 
927, 322 Mo. 349—Block v. U. S. Fl- 
delity & Guaranty Co. of Baltimore, 
Md., 290 S.W, 429, 316 Mo. 278-^en- 
inazza v. R. U. Leonori Auction & 
Storage Co., Mo., 252 S.W. 417, trans¬ 
ferred, see Geninazzi v. Leonori, 
App., 233 S.W. 75—Robertson v. 
Robertson, 192 S.W. 9§8, 270 Mo. 
137. 

(2) If the subordlnate appellate 
court has rendered a decision such 
division is vacated ty the transfer 
and the matter stands as though no 
decision had been rendered. 

Cal.—^Heroux v. Atehison, T. & S. F. 
Ry. Co., 93 R.2d 805, denying trans¬ 
fer, App., 86 P.2d 841, denying mo- 
tion 82 P.2d 620, 28 CaLApp.2d 401, 
transferred to 94 P.2d 820—Mc- 
Bonough V. Goodcell, 91 P.2d 1036, 
13 Cal.2d 741, 123 A.L.R. 1206— 
Weber v. Nasser, 292 P. 637, 210 
Cal. 607—Martin v. Howe, 211 P. 
453, 190 Cal. 187—^Rockridge Place 
Co. V. City Council of City of Oak- 
land, 172 P. 1110, 178 Cal. 68. 

Ind.—Riverslde Coal Co. v. North In- 
dlanapolls Cradle Works, 142 N.a 
377, 194 Ind. 176, overruling rehear¬ 
ing 139 N.B. 674, 194 Ind. 176. 

(3) Upon transfer of an appeal 
from the district court of appeal to 
the supreme court, opinlon and deci¬ 
sion of the district court of appeal 
become a nullity and of no force or 
effect, either as a judgment or as an 
authoritative statement of any prin¬ 
cipia of law therein dlscussed, unless 
approved or adopted by the supreme 
court.—^Knouse v. Nimocks, 66 P.2d 
438, 8 Cal.2d 482—In re Eent'8 Es¬ 
tate. 57 P.2d 901, 6 Cal.2d 154. 

(4) The case Is set at large for 
decision upon the entire record, and 
not llmited to a decision of the Ques- 
tions affecting the parties who se- 
cured the transfer.—^Martin v. Howe^ 
supra, 

(6) Question whether district 
court of appeal, at time of rendition 
of its opinlon, was a legally constl- 
tuted court, became moot upon order 
of transfer of cause • to suprema 
court.—^Vau Tiger v. Superior Court 
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In ftnci for Los Anffeles Counts’, ®0 
P.2d 861» 7 Cal,2d 377—In re Kenrs 
Satate, aupra. 

(6) Supreme court*s practice of 
considerint: only oplnlon of diatrlct 
court of appeal, wben passlng on pe- 
tltlons for hearlng is conilned to cas¬ 
es not involvlnff onginal Jurisdic- 
tlon of district court of appeal.—In 
re 0'Connell, 250 P. 330, 199 Cal. 
538, 48 A.L.R. 1232. 

(7) Supreme court may treat ap- 
plicatlon for reinstatement of attor- 
ney, after disbarment, when trans- 
ferred to it from district court of ap¬ 
peal, as de novo procoeding. —In re 
CConnell, supra. 

(8) Court to which appeal is trans- 
ferred has power to reSxamine rul- 
in(C of subordinate appellate court on 
motion to dismlss.—^In re Stierlen*a 
Estate, 248 P. BOO, 199 CaL 140, 

(9) Where record on certiorari to 
court of appeals discloses that court 
of appeals erred In retainlng juria- 
dictlon of case, Questions other than 
junsdiction raiscd on certiorari will 
not be adjudicated, but case will be 
decided on orig:inaI blll of cxceptlons 
and record after transfer tbereof to 
supreme court. 

Ga—Walton v. Gormley, 178 S.E. 

152, ISO Ga. 90. reversing Gormley 

V. Walton, 170 S.E. 706, 47 Ga.App. 

466, vacated 178 S.E. 398, 50 Ga. 

App. 478, transferred 180 S.E. 220, 

180 Ga 660. 

Ind.—Cushman v. Husaey, 118 N.B, 

816, 187 iRd. 228. 

(10) Where court of appeals trans¬ 
fers case to supreme court because 
constitutional questions are involved, 
supremo court's jurlsdictlon of ap¬ 
peal eztends to ali questions prop- 
erly made by assignments of errer.— 
Chattanooga Dayton Bus Line v. 
Bumey, 23 S.W.2d 669, 160 Tenn. 
294. 

(11) District court of appeal may 
revise, correct. and modify opinion, 
to uphold Judkment, aJTter transfer 
of cause to supreme court—^In re 
(3ate, CabApp., 273 P. 617, supple -1 
menting 271 P. 356, whlob denied 
reheanng 270 P. 968. 

(J2) Where an appeal was deter- 
mined on Its merits by district cohrt 
of appeal and supreme court denied 
petition for a bearing, the granting 
by the supreme court of a hearlng 
after a doclsion of the district court 
of appeal denylng respondentes mo¬ 
tion to recall remittitur of district 
court of appeal on ground that fraud 
and impositlon had been practiced 
dtd not transfer entire cause on its 
morits to the supreme court, but only 
motion to recall remittitur.—^Herouz 
V. Atehison. T. & S. F. Ry. Cto., 93 
P.2d 805, denying transfer, App., 86 
P.2d 841, denying motion 82 P.2d 620, 
28 Cal.App.2d 401, transferred to 94 
F.2d 820. 
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(13) Where the iudges of the court 
of appeals dlsngreed as to whether 
what purported to be a MU of excep- 
tlons in appe]le<r*s abstract of the 
record was properly authenticated. 
and the case was transfi-rred to Ihe 
supreme court, the supreme court 
has junsdiction just as If the ess*' 
had come by appeal from the nlsI 
prius court, and the appellunt s may 
within due time flle a correett^d ab¬ 
stract, thus elimlnatitifr all questions 
of the insufldciency of th« original.— 
Williams v. Kansas City Terminal 
Ry. Co., 231 S.W. 954. 288 Mo. U, 
transferred, see App., 223 S.W. 132. 

(14) On transfer from appellate to 
supreme court. appellant has right to 
file corrected abstract in supreme 
court, if it is served and ftled in time 
for latter hearing.—^Rock Island Im- 
plement Co. v. IVally, Mo.App., 268 

: S.-W. 904. 

I (15) Appellant fs not limited, on 
i transfer of case to supreme court, to 
assignments of error and points aub- 
I mitted in court of appeals.—Cash v. 
Sonken-Galamba Co., 17 S.W.2d 927, 
i 322 Mo. 349. 

(16) On transfer of cause from 
supreme court to court of appeals, 
questions raised In supreme court 
concemlng time and notice of ftUng 
abstract of record were not before 
court of appeals where all were duly 
flled in court of appeals in due time. 
—Ashbrook v. Wlllls, 100 S.lV.2d 
943, 231 Mo.App. 460, transferred, 
see 89 S.W.2d 659, 338 Mo. 226. 

(17) Where supreme court has de- 
clined jurisdietton of cause on ground 
that motions for new trJal and in 
arrest of judgment were not flJed in 
contemplatlon of law, and has trans- 
ferrod cause to court of appeals, that 
court is confined to consideration of 
record proper.—State v. Holllnger, 
Mo.App., 267 S.W. 17, transferred, 
see. Sup., 256 S.W. 460. 

(18) In an action on tax bilis ia- 
sued by a muntclpality under and in 
striet pursuance to a local option act 
adopted by its qualified voters, where 
an appeal was t^en to the supreme 
court, on a constitutional questlon. 
and that court declared that the 
questlon was improperly raised, 
and transferred the case to the 
court of appeals, the defense that 
no notice of the proposed tax was 
given will not be considered in the 
latter court, there being ne provl- 
slon In the act for such notice.— 
Chapman v. Adams, 243 S.W. 401, 
210 Mo.App. 680, transferred, see 
Sup.. 230 S.W. 80. 

Conlliotlsg dedsioiis 

Where a case is transferred to 
the suprema court by one of the 
courts of appeal for the reason 
that a judge believes the decislon 
of that court in conflict wlth the 
decislon of another court of ap¬ 
peals, it is the duty of the supreme 
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court to hear and determtne the 
caase as in case of Jurisdiction ob- 
Ulned by ordinary appellate 
process; In other words, the ques¬ 
tlon of condiet drops out of the 
capi\ under Con5t.Amendm.1884 | 
6,—City of Brunswick ex rei. Bark- 
well V. Benecke, 233 169, 289 

Mo. 31*7. 

DlsMatlsg opixUon 

Where the only ground for re- 
versal of Judgment of the court of 
civil appeals presenting a ques- 
tion withm the Jurisdiction of the 
supreme court is a polnt of the ad- 
missibility of evidonce as to which 
onc Judge of the court of civil ap¬ 
peals dissents, questions of the ad- 
mlssibihty of other evidence, as to 
which all the members of the court 
of civil appeals were agreed. and of 
the insufficlency of the evidence to 
warrant the Judgment, on which they 
were also agreed, heing czclusively 
within the Jurisdiction of such court. 
—Gatewood V. Fort Worth & D. a 
Ry. Co., 232 S.W. 493. 111 Tex. 291* 
afllrmlng Pt. Worth & D. C. Ry. Co. 
V. Gatewood, Civ.App., 185 S.W. 932. 

Tltle to Isad iavolvad 

(1) The court of appeals cannot 
render decroe affecting tltle to realty 
in cause transferred thereto ty su¬ 
preme court after being revived In 
name of administratrix of deceased 
appellanfs estate without maklng 
doceased's heirs parties thereto, as 
successore to his tltle are not In 
court.—^De Hatre v. Ruenpohl, App., 
123 S.W.2d 243, transferred, see 108 
S.W.2d 357, 341 Mo. 749. 

(3) Nor would the court of ap¬ 
peals render such a decree even if 
the successors to docedent*B tltle 
were In court.—De Hatre v. Ruen¬ 
pohl, supra. 

(3) Nor would the court of ap¬ 
peals have power to render or di- 
rect decree affecting tltle to tracts of 
land as to which defendant in suit 
for establiahment of constructive 
truBt in realty and accounting of 
rents and proflts collected therefrom 
dlsclaimed auy tltle or interest by 
answer.—^De Hatre v. Ruenpohl, su¬ 
pra. 

(4) A judgment for defendant In 
suit for establlshment of construc¬ 
tive trust in realty and accounting 
of rents and prodts collected there¬ 
from should not be construed as ad- 
Judglng or affecting tltle to tracts as 
to which defendant dlsclaimed any 
tltle or interest by court of appeals* 
to which cause was transferred by 
supreme court after being revived In 
name of administratrix of deceased 
plaintifTs estate, where deceased'8 
heirs are not in court and it was not 
claimed that defendant collected any 
rents or profits from such tracts, but 
plaintifTs reply alleged that he had. 
been In possession thereof continu- 
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the cause has the cffcct of limiting the issues,67 
and ali subscquent proceedings in the court to which 
the cause was transferred must conform to the 
practice and procedure of that court.*® So, whcre 
a motion is made to dismiss an appeal to the su¬ 
preme court of a state, and the court transfers the 
appeal to a subordinate appellate court, the motion 
to dismiss stili pends and may be heard and de- 
termined by a lattcr court.®* 

A subordinate appellate court will not deter- 
mino questions relating to the brief or assignments 
of error where the cause must be transferred to a 
highcr appellate court as involving title to land.’« 

It is usually held that, where an order remov- 
ing a cause has become final, a subsequent order by 
the same court, which has the effcct of depriving 


the court to which the case was removed of ju- 
risdiction, is a mere nullity;’! but it has also 
been held that a court of general jurisdiction may 
revoke a certificate transferring questions to anoth- 
er court for trial where such certificate was made 
without notice to the adverse party of the applica- 
tion therefor,’® and that a subordinate appellate 
court may rescind an order transferring a cause 
of the court of last resort under a statute which 
had been declared void by the latter court.T3 

The jurisdiction of the court to which a cause 
is transmitted may cease by reason of the failure 
of a party to the action to comply with an order 
of such court, as a resuit of which there is no is- 
suc to try.7® 

Where the only reason for granting an appeal 


ously for twenty years.—^De Hatre v. 
Kaeni>ohU supra. 

<5) Where ejectment action was 
transferred froxn the supreme court 
on the sround that title to realty in 
the constltutlonal sense was not in- 
volved, defendant's right, if any, to 
the fee-simple title to the land In 
questlon could not be determined In 
the action or by the court of appeals. 
—Prederich v. Tobaben, Mo.App., 
124 S.‘W.2d 502. transferred, see Sup-, 
117 S.W.2d 251. 

<$) The only questfon the court of 
appeals need determine was wheth- 
er plaintiits were entitled to possea- 
aion at time suit was fllod and juds- 
ment rendered .—Fi ederlch v. To¬ 
baben, supra. 

«7- Poxciblo entrar aad detalaer 

(1) I>efendant by pleadingr the «en-1 
eral iasue and liliss a brief state-, 
ment settln« up title In himself. 
thus securing a removal of the cause 
from the municipal court to the su¬ 
perior court, waives other defens¬ 
es, and, on report of case to the su¬ 
preme court, the only issue is de- 
fendant'8 title.—^Pomerleau v. Pom- 
erleau, 124 A. 243, 123 Me. B22— 
15 O.J. P 1151 note 34 [al. 

(2) Defendant, having- walved all 
defenses other than her title, admits 
disselxin If she has no title.—^Pom- 
erleau v. Pomerleau, supra. 

681. Ala.— McKeithen v. Rich, 85 So. 

877, 204 Ala. 588. 

N.T.—In re Baum^s Estate, 277 N.Y. 

S. 900. 164 Misc. 371. 

Tzaasfer from probate to equlty 
oonrt 

(1) Where *a cause is removed 
from a probate court into a court of 
equity, proceedin« had and rules and 
practice that prevall axe the «en- 
eral Jurisdiction and procedure of 
court of equity and powers conferred 
by law.—^Haroilton v. James, 16S So. 
425, 281 Ala. 668. 


(2) The administration and set- 
tlcment of a decedentes estate is a 
sin«le and contlnuous proceedingr, and 
thero can be no splitting up of such 
administration, any more than any 
other cause of action; and, when 
the administration is once removed 
Into a court of equity. its Jurisdic¬ 
tion becomes excluslve, and it must 
operate to flnal and complete settle- 
ment. followingr its own action and 
govorned by its own procedure.— 
McKeithen v. Rich. 86 So. 377, 204 
Ala. SS8. 

Transfer from dty court to suzro- 
«ate*s court 

Where claim agalnst decedenfs | 
estate for board and lodsing* fumlsh- | 
ed decedent was rejected, action was 
brought by claimant against exeeu- 
tor, and claimantes objections to ex- 
ecutor*s account for Improperly re- 
jecting claJm were overruled, exeeu- 
tor*s *‘proposed Judgraent” dismissing 
clalmant's complaint cannot be sigrn- 
ed nor could accompanying bili of 
costs be taxed after transfer of case 
to surro«ate’s court, since rights of 
parties must be expressed In decree, 
although **proposed Judgment*' would 
be proper in City court where action 
was commenced,—In re Baum*s Es¬ 
tate. 277 N.T.S. 900. 154 Misc. 371. 

Transfer from suzrofiratds court to 
supreme court 

Where the surrogate of Kings 
County flled a certificate of disquali- 
fication and the county Judge as act- 
ing surrogate transferred the case 
to the supreme court at special terxn. 
under Surrogate'8 Court Act 6 8, 
the suzTogate's court became functus 
officio, and the supreme court acquir- 
ed full Jurisdiction to grant a Jury 
trial at trial term,^ under Clv.Pract. 
Act S 429, and the provisione of Sur- 
rogate*8 Court Act 9 68, authoriaing 
the arurrogate, in his discretlon, to 
dlrect a Jury trial of controverted 
questions of fact, are not applicable 
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thereto.—^In re Brooklyn Trust Co., 
201 N.T.S. 671, 121 Misc. 502. 

6d. Mo.—^Kansas City Brewerles Co. 
V. Markowlts, 221 S.W. 398, 203 
Mo.App. 390, transferred, see Sup., 
212 S.W. 849—Hydraulic Press 
Brick Co. v. Bambrick Bros. Const 
Co., App., 211 S.W. 93. 

Sffect of higher oourt’s failure to 
aot on motion 

Where the supreme court trans- 
ferred an appeal to the court of ap¬ 
peals on the ground of Its want of 
Jurisdiction, the failure of the su¬ 
preme court to act on a motion to 
dismiss the appeal on the ground ap- 
pellanfs brief did not comply with 
the rules is not an implird holdlng 
that the brief was sufficient— Kan- 
sas City Breweries Co. v Markowit*. 
221 S.W. 398, 203 Mo.App. 390, trans- 
ferred, see Sup., 212 S.W. 849. 

70i Mo.—Groes v. Brockman, App, 
246 S.W. 608. 

71 . XT.S.—Phebus v. Search, C.C.A 
OkL, 264 F. 407, 400, clting Corpus 
Juris. 

Okl.—In re Nichols' Will, 166 P. 

1087. 64 Okl. 241. 

15 C.J. p 1151 note 35. 

Tn, Georgla City court having con¬ 
current Jurisdiction with superior 
court over a warrant for the eviction 
of a tenant holding over, which er- 
roneously dlsmissed the proceeding 
and transmitted it to superior court, 
after adjoumment of superior court 
had no authorlty to reinstate case ia 
City court and order trial there.— 
Adams v. Jervis, 91 S.^. 1003, 19 Ga. 
App. 627. 

72. N.J.—^Pritehard v. Howell, 99 A 
846. 87 N.J.Bq. 262. 

78. La.—Hendricks v. Bartness, 38 
So. 234, 148 1^ 965. 

74. N.C.—Vaughan v. Vincent 88 N- 

a 116 . 
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to thc court of last resort was the raising of a con- 
stitutional question, that court loses jurisdiction 
whcre the party raising the question abandons it, 
and will transfer the appeal to a subordinate ap¬ 
pellate court, which has jurisdiction to decide all 

the remaining questionsJS 

The transfer to a subordinate court of a cause 
appealed to the court of last resort is a hold- 
ing by the higher court that the subordinate court 
has jurisdiction of the appeal^S So, where the 
court of last resort determines that no constitu- 
tional question is involved and transfers the cause 
to a subordinate appellate court which has no pow- 


er to decide constitutional questions, any such ques¬ 
tion is eliminated from the case,^^ and thc trans¬ 
fer itsclf is in eflcxt a determinat ion by the higher 
court that no constitutional question was proper- 
ly raised and presentedj^ In considering an ap¬ 
peal in a casc transferred to a subordinate appel¬ 
late court from the court of last resort, the sub¬ 
ordinate court is controllcd by thc order of thc 
transferring court.^® The action of a subordinate 
appellate court in transferring a cause to the 
court of last resort is a Holding that jurisdiction of 
the cause is in the higher court, and the assumption 
of jurisdiction ty the lattcr court is an implicd 
holding to thc same effcct.^® 


75. Mo.—Cooper County Bank v. I 
Bank of Bunceton, 276 S,W. 622, | 
310 Mo. 619, transferred 288 S.W. j 
95, 221 Mo.App. 814. j 

76 i Ga.—Smlth v. Downing Co., 95 
S.E. 19, 21 Ga.App. 741. 

Ind.—^Robbins v. State, 172 N.B. 504. 
92 Ind.App. 165, transfer denied In 
re Petition to Transfer Appeals, 
174 N.B. 812, 202 Ind. 365—De- 
mulnck v. State, 166 N.E. 545, 89 
Ind.App. 424. denylngr rehearingr 
166 N.E. 7. 89 Ind.App. 424. 

atnoiMit Ss. controverssr 

(1) Where an appeal is transfer^ 
red from the supreme court to the 
court of appeals because the amount 
in controversy is insuffleient to give 
to supreme court Jurisdiction. the 
detennlnatlon as to such amount by 
the supreme court is blnding on the 
court of appeals.—^Vordick v, Vor- 
dick. 226 S.W. 59. 205 Mo.App. 655. 

(2) The court of appeals is llmit- 
ed not only by such determination, 
hut also by the constltutlon and stat- 
utes. to rendoring a Judgment for 
seven thousand five hundred dollars 
in addition to the amount of the Cir¬ 
cuit court judgment not in dispute.— 
Vordlck V. Vordick, supra. 

Vltle to realty not involved 

(1) Where defendant argued the 
case on the theory'that the title to 
real estate was Involved In the pro- 
teeding, and it appeared that an ap¬ 
peal had been prosecuted to the su¬ 
preme court. where the cause was 
transferred to the appellate court. it 
was to be assumed that if such con- 
tention had heen correct the su¬ 
preme court would have taken Ju¬ 
risdiction of the appeaL—^McNeil v. 
Allen, 205 Ill.App. 199. 

(2) On appeal to supreme court in 
ejectment action whereln defendant 
denied plalntlirs ownership and spe- 
clfically alleged ownership in him- 
self, transfer of cause to court of 
appeals on stlpulation of parties on 
sround that supreme court was with- 
out Jurisdiction Implied findlng that 
title to real estate was, not directly 


involved.—Brown v. Wilson, Mo.App., 
181 S.W.2d 848. 

No franohlse Involved 
Where an appeal from quo war- 
ranto proceedings was first taken to 
tho supreme court on the theory that 
the case involved a franchiee es well 
as an office, and was transferred to 
the appellate court. presumably on 
the theory that no franchlae is In¬ 
volved. the sole question for the con- 
sideration of tho latter court is 
whether it Involves an office.—Peo- 
ple V. Brady, 223 IlLApp. 95, afflrm- 
ed 135 N.E. 87. 302 IIl. 576. 
Betermination that mCt is at Zaw 
Supreme court*s transfer of case 
to court of appeals determines pro- 
ceeding is at law and not in eauity.— 
Flanlgan v. Hutchins, 146 S.E. 500. 
39 Ga,App. 220—U. S. Fldelity & 
Guaranty Co. v. Koehler, 137 SE, 85, 
36 Ga.App. 396. transferred 132 S.E. 
64, 161 Ga. 934—^Taylor Lumber Co. 
V. Clark Lumber Co., 127 S.E. 905, 33 
Ga.App. 815—Stone v. Edwards, 124 
S.E. 64. 32 Ga.App. 479—Smlth v. 
A. D. Adair & MeCarthy Bros.. 110 S< 
E. 317, 27 Ga.App. 717, transferred, 
see 107 S.E. 64. 151 Ga. 439—Brown 
V. Brown, 101 S.E. 315, 24 GaApp. 
612—Whatley v. J. J. Cohen & Co., 
101 S.E. 310, 24 Ga.App. 514—Mayer 
V. Walker, 97 S.B. S81, 23 GsuApp. 
185. 

77. Ga.—Harrlson v. Douglas, 104 S. 

B. 783, 25 Ga.App. 789. 

Mo.—Beck V. Kansas City Public 
Service Co., App.. 48 S.W.2d 213. 
transferred, see, Sup.. 37 S.W.2d 
589 —City of Cape Girardeau v. 
Bennett, App.. 27 S.W.2d 447—Ma¬ 
eon County LfOvee Dlst. No, 1 v. 
Goodson, App., 22 S.W.2d 651, 
transferred. see. Sup.. 14 S.Wr.td 
661—State v. Veltrop, App., 6 S. 
W.2d 638—State v. Tumer, App.. 
284 S.W. 827—State ex rei. Cor¬ 
nelius v. McClanahan, 278 3.W. 38. 
221 MoJLpp. 899, transferred, see, 
Sup.. 278 S.W'. 1069—State v. Nece. 
App., 266 S.W. 1075. 

16 C.J. P 1161 note 38. 

7 ^ Ga.—Wadley Southern By* Co. v. 
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Faglee, 155 S.E. 65, 42 Qa.App. 
SO, rev'‘rfied on other grounds 161 
S.E. 347, 173 Ga. ^14. and conform- 
ed to 161 S.E. 848, 44 QauApp. 350 
—Raafaelll v. naffaelll, 103 S.E. 
860, 25 Qa.App. 611—Stnnfi^ld V- 
MeConnon & Co., 102 SE. 908. 25 
Ga.App. 226—Paulk v. Berricn 
County. 102 S.E. 172. 24 Oa.App. 
75S, afflrmnd Berricn County v. 
Paulk, 105 S.B. 491, 150 Go. 829— 
Ballard v. Morgan County, 100 S. 
E. 763. 24 Ga.App. 371—Lewls V. 
State Board of Medlcal Examiners. 
99 S.E. 147, 23 Ga,Apn. 607—Davis 
V. City of Home. 98 S.E. 231, 23 Ga. 
App. 188—Bolton v. City of New- 
man, 95 S.E. 472, 22 Ga.App. 15, 
transferred, see 94 S.EL 236, 147 
Ga. 400. 

in. —Strom V. Postal Telegraph-Oable 
Co., 200 Ill.App. 431, transferred, 
see 111 N.K 555. 271 111. 544. 

Ind,—Shaw v, Union Trust Co. of 
Indianape4is. 137 N.E. 895, 79 Ind. 
App. 277, transferred. ece 136 N.E. 
671, 192 Ind. 410—Mikcls v. Citi- 
zens* Nat. Bank of Crawfordsvllle. 
137 N.K 684, 79 Ind.App. 165— 
Pcale v. Town of Arcadia. 123 N.E. 
423, 70 Ind.App. 258. 

Mo.—First Nat. Bank v. Aquamsi 
Lnnd Co., App.. 70 S.W.2d 90, cer¬ 
tiorari quashed State ex rcL 
Aquamsi L*and Co. v. Hostetter, 79 
S.W.2d 463, 336 Mo. 391—Hart v. 
Bothe, App., 247 S.W. 266—Town 
of Klrkwood V. Meramec Hlgh- 
lands Co.. 68 S.W. 761, 94 Mo.App. 
637—State v. Metcalf, 65 Mo.App. 
681. 

15 C.J. p 1151 note 38. 

79, IU.—^Prudential Ins. Co. of 
America v. Bichman, App., 11 N. 
B.2d 126, transferred, see 4 N.E.2d 
76, 864 IIL 234—^People ex rei.' 
Sweitzer v. GUI, 9' N.E.2d 600, 291 
IlLApp. 321, transferred, see 4 N.E. 
2d 489, 364 IU. 344. 

8(k Ind.—^Nation v. Green. 116 N.E. 
840, 65 Xnd.App. 136, for oplnion 
in supreme court see 123 N.E. 163, 
; 188 IniL 697. 
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It has further been held that the court, by trans¬ 
fer of a cause to the court of another county 
does not divest itself of jurisdiction to try other 
cases between different parties which had been 
begun before the complaint in the transferred cause 
was filed;®^ that void proceedings in the wrong 
court are not validated by transferring the cause 
to the proper court that a cause certified from 
the probate court to the Circuit court retains its 
probate character that a judge of the municipal 
court of a district to which a cause has been 
transferred from another district in the same bor- 
ough by the president justice of the municipal court 
acting as a judicial officer has no power to pass on 
the validity of the order of transfer that, in the 
absence of explicit statutory regulat ion, the court 
to which an action for possession of tenements has 
been transferred for a jury trial has authority so 
to regulate the travel of the cause in that court 
that there may be a speedy determination of the 
cause and that the rights of defendant may be 
protected;85 that, where a subordinate appellate 
court erred in refusing to transfer a cause to the 
court of last resort, the latter court will decide the 
case on the original bili of exceptions and record 
after the subordinate court has transferred the 
same to it;^® and that the court of last resort, 
on the transfer of disbarment proceedings from a 
.subordinate appellate court, after a decision by the 
latter court, will accept such decision as a cor- 
rect determination of issues of fact-*T 

b. Imputed Notice of Transfer 

The partiet are bound to take notice of the transfer 
and subsequent proceedings. 


Where a case has been transferred, the parties 
are bound to take notice of the transfer and subse¬ 
quent proceedings.^* So a defendant properly 
brought into court by citation is chargeable with 
notice of an order transferring the cause to an¬ 
other court on account of disqualification of the 
judge.** 

§ 518. -Pleadings 

On transfer of a cause the pleadings remain the same 
untess an amendment is allowed or uniess the statute 
permits the flllng of further pleas. 

Where a case is transferred after joinder of is- 
sue, the pleadings remain the same uniess an 
amendment is allowed** or uniess the statute per¬ 
mits the filing of further pleas.* ^ 

Equitable issues tendered by a substituted pe- 
tition after the cause reaches the court to which 
it is transferred are within the jurisdiction of that 
court.** 

§ 519. -Improper Transfer 

The court to Which a cause is improperly transferred 
acquires no Jurisdiction, but error in transferring a cause 
from one division of a court to another divislon has been 
held a mere Irregularity. Irregularity in the transfer 
may be waived, or a party may be estopped to deny 
Jurisdiction. A court may correct its own erroneous 
transfer. 

It has been held that, in case it appears that a 
cause has been transferred erroneously from one 
court to another, the one to which it has been so 
transferred acquires no jurisdiction,®* and should 


81. Cal.—^McMorry v. Superior Court 
of Califomia in and for Sutter 
County, 201 P. 797, 54 Cal.App. 76. 
80. IlL—GUI V. Lynch. 10 N.E.2d 
S12, 367 IIL 203. 

83. Mo.—Hewitt y. Dnncan*s Estate, 

43 S.W.2d 87, 226 Mo.App. 254>-7 
Keele v. Weeka, 94 S.W. 776, 118 
Mo.App. 262. 

84t. N.Y.—^Hillhauser v. Schwach, 
273 N.Y.S. 944, 152 Miae. 546. 

85. R.I,—^Durfee v. District Court of 
First Judicial District, 119 A. 60, 

44 R.I. 462. 

80; Ga.—^Mobley v. Rucker, 167 S.E. 
104, 176 Ga, 178, reversinfir Rucker 
V. Mobley, 162 S.B. 851, 44 Ga.App. 
705, and conformed to 167 S.E. 614, 
46 Ga.App. 319. 

87. Cal.—In re McCowan, 170 P. 
1100. 176 CaL 51, 177 Cal. 93. 

88. Md.—Phelps v. Stewart, 17 Md. 
231. 

Okl.—^Freeman v. Bryant, 184 P. 76, 
78, 76 OkL 51, citlnsr Coxpiu 8tixisi 


83. Tex.—^Perkins v. Wood, 63 Tex. 
396. 

80. K.Y.—Vail v. Blumenthal, 89 N. 
T.S. 287—Halloran v. Coney Island 
Jockey Club. 81 N.Y.S. 143. 
Amendu/ent allowable' 

Superior court to which action of 
tort for damages for waste was re- 
moved fjrom district court could al-j 
low amendment to include claim for 
recovery of premises for waste, sitice 
superior court had as extensive Ju- 
! risdlction of case as if case were flrst' 
instituted in that court.—^Thayer vj 
Shorey, 191 N.E. 436, 287 Mass. 76. 
94 A.L.R. 307. 

Oenexsl issue as parfc of record, al- 
thonghL no soch plea flled 
Under Gen.L. c 237 5 3, Judiciary 
Act c 17, where. In trespass, there 
is an entry of appearance by defend^ 
ant in the district court, and the case, 
is certified to the common pleas diyi-! 
sion on a claim for jury trial, the 
plea of the general issue is deemed 
a part of the record, and defendant 

788 


may put in any evidence admissible 
under the general issue of not guilty 
although such plea was not flled.— 
Colher v. Jenks, 34 A. 998, 19 R.L 
493. 

91. ,Pa.—Kramer v. Slattery, 28 Pa. 

672, 47 Pa.Co. 102, 19 Lack. 
Jur. 311. 67 Pittsb.Leg.J. 124, 15 
Del. 25, 14 Schuylkill Leg.Reg. 305, 
399, afiirmed 73 Pa,Super. 361. 
R.I.—^Wildes V. Draper, 62 A. 1086, 
24 R.I. 262. 

92. lowa,—Gardner v. Kerlln, 169 N. 
W. 177, 184 lowa 793. 

93. Mo.—Phillips V. Blessing, App., 
127 S.W.2d 62. 

N.C.—^Lewellyn v. Lewellyn, 166 S.E, 
737, 203 N.C. 676. 

Bnxdesi of proof 

Where action commenced in sev- 
enth district court of Smith County 
was transferred to speclal district 
court of such county, intervenere 
who were successful in thelr cross 
action had burden to show afflrma- 
tively that special district court had 
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strike the cause from the docket;»^ but there [ 
is also authority for the view that any error in ! 
■transferring a cause from one division of a court i 
to another is a mere irregularity not fatal to the j 

jiirisdiction.95 

A cause which is transferred from a subordinate 
appellate court to the court of last resort on the 
wrongful assuraption that it involves a constitu- 
tional question will be retained by the latter court, 
if the cause should have been appealed to it in 
the first instance as involving titie to an office.^»® 

Irrcgularities in the transfer of a cause may be 
waived by the parties,and when so waived any 
jiidgment rendered by the court to which the trans¬ 
fer was made, within its jurisdiction, is valid.®^ 

A party who goes to trial in the court to which a 
transfer is made waives any objection to the 
propriety of such transfer,and such waiver may 
also resuit from other conduct inconsistent with ■ 
an intention to insist upon the impropriety ^ A 
party may also be estopped to deny that the court 
to which the case is transferred has jurisdiction 


§ 520 

I over his person.* 

I A court may correet its own crroneoiis transfer 
i of a cause to another court,^ provided a motion 
i there for is timcly made:^ and, where an order 
of transfer is void, jurisdiction remains in the court 
in which the action was brought,® and the exercise 
of such jurisdiction may be presumed without the 
issuance or Service of new process.^ 

Improper transfer of a cause from one court 
to another as ground for re transferring or remand- 
ing the cause to the court which transferred it is 
discussed infra § 520. 

§ 520. -Retransfer and Remanding 

A cause Improperly transferred may In some cases be 
retransferred to the court from which it came, and 
under some circumstances the Judgment rendered in the 
court to which a transfer Is made will be certifled baek 
to the original court for enforeement. 

In some jurisdictions a case improperly trans¬ 
ferred may be retransferred or remanded to the 
court from whencc it came,*^ and it has been held 


jurisdiction to try such cause.—^Whit -1 
fleld V. Atklnson, Tex.Clv.App., 106 S 
W.2d 804. 

94. La.—State v. Yazoo & M. V. R. 
Co., 40 So. 630, 116 La. 189. 

16 C.X p 1161 note 43. 

95. Mo.—Stripllngr v. Magruire, 84 S 
W. 164, 108 MoJ^p’». 694. 

96w Mo.—State ex rei. Thompsoil ex 
rei Pugh v. Brigrht, 260 S.W. 599, 
298 Mo. 336. 

97. Okl.—^Price v. Peeples, 168 P. 
101, 66 Okl. 139. . 

96. Okl.—Prlce v. Peeples, supra. 

99. Colo.—^Kindel v. Le Bert, 48 P. 

641, 23 Colo. 385, 68 Am.S.R. 234. 
N.Y.—Lesser v. Adolph, 91 N.Y.S. 
705, 46 Misc. 265. i 

L Okl.—Price v. Peeples, 168 P. 191, 
66 Okl 139. 

15 C.J. p 1151 note 46. 

Sm N.Y.—^Vogrel V. Banks, 70 N.Y.S. 
1010, 60 App.Div. 459. 

3. Mo.—^Bowles v. Troii, 171 S.W. 

326, 262 Mo. 377. 

Gxonnds fox settlng' aslde order 
Where case was appealed to su¬ 
preme court because it involved a 
federal question, and that court on 
its motion transferred case to Spring- 
field court of civll appeals, if su¬ 
preme court transferred case on th^ 
sole question of amount involve^, 
without noticing federal question, de- 
fendanfs remedy was by motion in 
the supreme court to have it se!t 
aside order of transfer.—^Armstrong 
V. First Nat Bank of BoUvar. Mo\ 
App.. 195 S.W. 562. 


4. Ind.—McCutcheon v. State, 143 N. i 

E. 625, 194 Ind. 560. | 

Motion to set aside order of trans¬ 
fer to appellate court is in offect a 
petition for rehearing, and must bc 
filed within sixty days from the timr 
the supreme court made the order.— 
Bobruk v. State,^ 181 N.E. 157, 203 
Tnd. 516, dismissing petitione 167 N 
E. 548, 90 Ind.App. 97—^Bobruk v. 
State, 181 N.E. 157. 203 Ind. 516, dis¬ 
missing petition Georgades v. State. 
168 N.E. 192. 90 Ind.App. 603. follow- 
ed in 168 N.E. 194, 90 Ind.App. 713— 
Miskovich v. State. 181 N.E. 157, dis¬ 
missing petition 168 N.B. 715, 90 Ind. 
App. 677—^McCutcheon v. State, 143 
N.E. 625, 194 Ind. 560. 

5. Kan.—^Armour Packing Co, v. 
Howe, 75 P. 1014. 68 Kan. 663. 

Tex.—Boyd v. Mara, Civ.App., 284 S. 
W, 703. 

Juxlediction onoe aoq.uired is not 
dlvested by an erroneous transfer,— 
Boyd V. Mara, supra. 

Bevival of Jnxisdiction 
Where City court of a county trans¬ 
ferred case to superior court of new- 
ly created county under Civ.Codp 
1910 S 829, after the case had beeA 
twlce tried in such city court, and 
where superior court of new county 
dismlssed the case from its docket. 
neither judgment constituted a dis- 
missal of the case, but judgment of 
such City court merely suspended ju¬ 
risdiction of such court pending ac¬ 
tion of superior court of the county, 
so that the case should be tried as 
one pending in the city court witji 
Jurisdiction in ssuch court revived 
from the day of judgment of di«- 
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missal in superior court, in view of 
§ 4644 subd 4.—Subers v. Hirschen- 
70hn, 127 S.B. 826. 33 Ga.App. 762. 

8. Kan.—Armour Packing Co. v. 
Howe, 75 P. 1014, 68 Kan. 663. 

7. Cal.—Poote v. Superior Court 
withtn and for Los Angeles Coun¬ 
ty, 10 P.2d 539, 122 CaLApp. 519. 
La.—^Villemeur v. Woodward, 132 So. 
361, 171 La. 831. transferred. see 
130 So. 366. 14 La.App. 597, and 
transferred 134 So. 111, 16 La.App. 
535. 

Me.—Haskell v. Young, 184 A. 394, 
134 Me. 221. 

Ilo.—State V. Graham, App., 250 S. 
W. 925. retransferred, see 256 S.W. 
770, 301 Mo. 272. 

1.5 C.J. p 1152 PotP B** 

Qrousds fox reftxmasfex 

(1) Circuit court properly retrans¬ 
ferred unlawful detaincr case to mu- 
nlcipal court, where defendant's pe¬ 
tition for removal to Circuit court 
omitted junsdictional averments re- 
garding defendanfs entry upon land. 
—^Ex parte Lockhart, 140 So. 762, 224 
Ala. 517. 

(2) Where supreme court, which 
granted petition for hearing after de- 
cislon by district court of appeal re- 
fusing to recall its remittitur, de- 
termined that denial of motion by 
district court of appeal was regrular, 
supreme court wouLd not rule on the 
motion or dismisa the same, but 
would transfer it to district court of 
appeal—Heroux v. Atehison, T. & S. 
P. Ry. Co., Cal., 93 P.2d 806. denying 
transfer, App., 86 P.2d 841. denying 
motion 82 P.2d 620, 28 Cal.App.2d 401, 
: transferred, see 94 P.2d 820^ 



§520 


C0UBT8 


21 C.J.S. 


that, wherc a cause was transferrcd from a lowcr 
appellate court to the court of last resort on the 
motion of defendant in error, and a motion to re- 
tnand was made* of which motion he had due no- 
tice, and he failed to enter any appearance in the 
court of last resort, the motion would be granted 
and the caiisc remanded as of course, with costs to 
plaintiff in error, without considering the question 
of ^risdiction.s Where a motion to remand a case 
transferrcd from the court of last resort to a low¬ 
cr appellate court is abandoned, the case is left 
for the determination of the latter court® A case 
which has been properly transferrcd cannot be 
sent back,i® and the court to which a cause has 
been removed should not send it back because it 
does not appear from the transcript of the record 
that it was transferrcd according to law.^^ WTiere 
an appellate court other than the court of last re¬ 
sort decides a case and then transfers it to the court 
of last resort, and the latter court retransfers it for 
want of jurisdiction, the-decision made by the other 
appellate court stands, and its oniy remaining ju- 
risdiction is to enforce the judgmcnt by proper 
inandate.12 V^Tiere a court of last resort transfer- 
red a cause to a subordinate appellate court on the 
ground that no constitutional question was in- 
volved, and the subordinate court reversed the 
judgment of the trial court, but transferrcd the 
cause back to the higher appellate court because 
deeming its opinion in conflict with other decisions 
of the subordinate appellate court, the higher court 
reheard and detennined the cause as if it had 
obtained jurisdiction by ordinary appellate 


process.1® Where a cause was transferrcd to the 
court of last resort by a lower appellate court on 
the ground that constitutional questions were in- 
volved, the overruling of a motion to retransfer 
the cause to the lower appellate court does not re- 
lieve the court of last resort from the duty to de- 
termine its jurisdiction when callcd on to ex- 
ercise it on final hearing.^^ 

Certifying judgment back for enforcement 
Under some statutes a suit against the banking 
commissioner on a claim against an insolvent 
bank may be transferrcd to a coordinate court of 
the same county for trial, without transferring 
the entire liquidation proccedings, and the judg¬ 
ment rendered in such suit should be certified bai 
to the transferring court for enforcement.i5 

§ 521. Effect of Refusal of Transfer 

The overruling of a petltlon to transfer an appeal 
from a‘lower appellate court to the court of last resort 
is an approval of the legal principies announced by 
the lower appellate court, but not an approval of all Ita 
reasoning. An order of the court of last resort denying 
a motion to transfer an appeal to a lower appellate 
court for want of Jurisdiction does not preclude a aub- 
sequent transfer on that ground. 

Where a petition is made to transfer an appeal 
from a lower appellate court to the court of last 
resort, a ruling of the latter court denying the 
petition is in effect an approval of the statement 
of legal principies by the lower appellate court as 
announced by the court of last resort,but it 
cannot be regarded as an approval of all that 


(3) Slnce the law has plaeed upon 
the distrlct court of appeal the duty 
to investigate applications for ad- 
mlsslon to practice, the supreme 
oourt on transfer of the case wUl 
not conduct the investigation, but 
will retransfer the matter.—^In re 
Wells, 163 P. 657. 174 CaL 467. 

(4) Porcible entry and detainer ac- 
tion should be dlsmissed from docket 
of superior court and retnmed to 
court from which it was transferred 
to be disposed of in accordance with 
law, where defendant had failed to 
file recognlzance as required by stat¬ 
ute prior to transfer-—Haskell v. 
Young. 184 A. 334, 184 Me. 321. 

(6> Where appeal from conviction 
of crime to supreme court on ground 
constitutional question was involved 
Was transferred to the court of ap- 
peals, because there was no bili of 
exceptions in the transcript, and per- 
mission is granted in the court of 
appesJts to file original bili of ex- 
oei^ons, which bili raises the con- 
stltational question, the case will be 
retransferred to the supreme oourt.— 
State V. Graham, MoJlpp., 250 S.W. 


925, retransferred, see 256 S.W. 770, 
301 Mo. 272. 

Discretton. of eouzt 
Under statute regarding transfer 
of causes between superior and dis- 
trict courts where cause has been 
transferred from one court to anoth- 
er on motion of party, neither party 
is entitled to have cause retrans- 
ferred as matter of right, but courts 
have dlscretionary right to retrans¬ 
fer cause.—^Acme Oil & Gas Co. v. 
Cooper, 33 P.2d 191, 168 OkL 346. 

m Indlana there is no statutory 
authority for retransfer of a cause 
which has been transferred from one 
court to another, uuless it be a pro- 
vlsion for transfers because of dis- 
parlty between the number of cases 
pendlng In the two courts.—^Pitts- 
burgh, C. C. & St. Iu R. Co. v. Peck, 
83 N.R 627, 44 lnd.App. 62, trans¬ 
ferred, see 87 N.B. '644, 172 Ind. 19. 

8. Colo.—People v. Dernnan, 64 P. 
194, 28 Colo. 217. 

Colo.—Chicago, R, I. P. R. Co. 
V. Rhodes, 121 F. 769, 21 Colo.App. 
229. 


10- Tex.—Gulf, C. & S. P. Ry. Co. v. 

Smlth, 38 S.W. 750. 92 Tex. 12. 

15 CJ. p 1152 note 55. 

11. N.C.—Boyden v. Williams, 84 N. 

a 608. 

12. Mo.—^Bradley v. Mllwaukee Me¬ 
chanica* Ins. Co., 90 Mo.App. 349. 

13. Mo.—Langan v. U. S. Life Ins. 
Co., 130 S.W.2d 479, 123 A.L.R. 
1409, transferred, see, App., 121 S. 
W.2d 268, transferred, see. Sup.. 
114 S.W.2d 984. 

14. Mo.—State ex reL Simmona 
<now Hatton) v. American Surety 
Co. of New York, 210 S.W. 428, 

15- Tex.— Li. G. Balfour Co. v. Ckw- 
sett 115 S.W.2d 594, 131 Tex 348, 
reversing on other grounda Gossett 
V. L. G. Balfour Co., CivA-pp., lU 
S.W.2d 1119. 

16. Ind.—Harter v. Board of Com^rt 
of Boone County, 116 N.E. 804, 186 
Ind. 301, transferred, see 114 NJl 
321, 63 Ind.App. 701—New Yoric, (X 
■ & St. L. R. Co. V. Martin. 77 NS 
290, 37 lnd.App. 705. 
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was said by the lower appellate court in arg^u- 
tncnt as to what the law might be.i*? In other 
words, the denial of the petition is an approval 
of the lower tribunalis conclusion, but not ncces- 
sarily an approval of ali its reasoning.^s An or- 


der of the court of last resort overruling a mo- 
tion to transfer an appeal to a sul)ordinate appel- 
late court for want of jurisdiction is not res judi¬ 
cata precluding a subsequcnt transfer where the 
want of jurisdiction is discovered.^^ 


B. STATE COURTS AND UNITED STATES COURTS 


§ 522. Independent Tribunals 

Generally spcalclng, although state and federal courts 
form a part of a singie system of Jurieprudence, they are 
Independent tribunals. 

The courts of the United States and the courts 
of the varicus States are independent of each oth¬ 
er,except as judgments of state courts are sub- 
ject to review by the federal supreme court, as 
indicated in the CJ.S. title Federal Courts g 238- 
271, also 25 CJ. p 924 note 61-p 946 note 6, or as 
actions originally brought in a state court may be 
removed to a federal court, under the rules consid- 
ered in the CJ.S. title Removal of Causes § 1 et 
seq, also 54 C.J. p 200 et seq. So ordinarily the 
pendency of a suit in a federal court is not a bar 
to a suit in a state court involving the same con- 
troversy, and vice versa.^! However, the two 
courts are not foreign to each other; they form one 
System of jurisprudence, which constitutes the law 
of the land, and should be considered as courts of 


the same country, having jurisdiction partly dif¬ 
ferent and partly concurrent,*- and as a matter 
of comity one of such courts wiil not ordinarily de¬ 
termino a controversy of which another of such 
courts has previously obtained jurisdiction, as is 
shown infra § 529. 

§ 523. Exclusive Jurisdiction 

With respect to each other, exclusive jurisdiction 
of state and federal courts is considered infra §§ 
524, 525. Exclusive jurisdiction of courts in gen- 
eral see supra § 486 et seq. 

§ 524. -State Coiurts 

state courts have exclusive Jurisdiction over matters 
not falling within the Jurisdiction of federal courts. 

State courts have exclusive jurisdiction over 
matters not falling within the jurisdiction of fed¬ 
eral courts.23 Such matters include: The domes- 


17. Ind.—^Harter v. Board of Coin*rs 
of Boone Crunty, 116 N.E. 304, 186 
Ind, 301, transferred, see 114 N.K 
321, 63 Ind.App. 701. 

Id Cal.—^Elfenbergr v. Superior Court 
in and for City and County of San 
Francisco, 226 P. 617, 193 Cal. 675. 
Utetters not neoeesaxy to dedalo». 

Where malpractice action was 
broueht hy infant by gruardian ad 
litem, and not by lnfant*s father or 
mother, alleged error in oplnion of 
the district court of appeal concem- 
ing running of limitatlons against 
action by father or mother was not 
necessazy to the decision, and did not 
affect the soundness of the conclu¬ 
sion reached by the district court of 
appeal.—Scott v. MePheeters, 93 P.2d 
562, 33 Cal.App.2d 629, denylng 

hearing 92 P.2d 678, 33 Cal.App.2d 
629. 

Kowever, In denyingr petition for 
hearinsr of case wherein a municipal- 
ity was a defendant, the supreme 
court withheld approval of portion 
of oplnion of district court of appeal 
holdinsr that the defense of ultra 
Tlres is not availahle to a municipali- 
ty unless pleaded.—General Petro¬ 
leum Corporation of Callfomia v. 
-City of Los Angeles, 72 P.2d 651, 22 
CaLApp.2d 332, denying hearinsr 70 
P.2d 998, 22 Cal.App.2d 332. 

la. Mo.—State ex rei. Otto ex reL 


Bales V. Hyde, 296 S.W. 775, 317 
Mo. 714. 

20. XT.S.—Clafln v. Houseman, N.Y., 
93 U.S. 130, 23 B.Ed. 833—U. S. ex 
rei. Strewl v. Warden of Cllnton 
Prison at Dannemora, D.C.N,T., 21 
F.Supp. 502. 

15 C.J. p 1152 note $1. 

Federal oonzts have no General su- 
pervisory or appellate powers over 
state courts.—^Luikart v. Farmers' 
Lumber Co., C.C.A.Wyo., 38 F.2d 588. 

21. U.S.—^Penn General Casualty Co. 
V. Commonwealth of Pennsylvania 
ex reL Schnader, 65 S.Ct. 386, 294 
U.S. 189, 79 L..Bd. 860, reverslng 
Commonwealth ex reL Schnader v. 
Penn General Casualty Co., 173 A. 
637, 316 Pa. 1, certiorari granted 
Penn General Casualty Co. v. Com¬ 
monwealth of Pennsylvania ex reL 
Schnader, 66 S-Ct. 126, 293 U.S. 647. 
79 Li.Ed. 651—^Bryant v. Atlantic 
Coast Line R. Co., C.aA.N.Y., 92 
P.2d 569—^Bogers v. Pavlng BisL 
No. 1 of City of Eureka Springs, 
C.C.A.Ark.. 84 F.2d 666—Marrs v. 
City of Oxford, I>.C.Kan., 24 P.2d 
641, afiElrmed, C.C.A., 32 F.2d 134, 67 
A-LJR. 1336, certiorari denied Ram- 
sey v. City of Oxford. 60 S.Ct 24, 
280 U.S. 663, 74 L.Bd. 617, and 
Marrs v. City of Oxford, 60 S,CL 
29, 280 U.S. 673, 74 L.Ed. 626— 
Stansbury v. Kose, D.C.N.Y., 10 F. 

791 


Supp. 477—Knudsen v. First Tnist 
& Savings Bank. Mont., 245 F. 81, 
167 C.C.A. 377, afflrmlng, D.C., First 
Trust & Savings Bank v. Bltter 
Root Valley Irr. Co., 237 F. 733. 

16 C.J. p 1152 notes 61, 62. 

22. U.S.—Claflin v. Houseman, N.Y., 
93 U.S. 130, 23 L Ed. 833. 

23. U.S.—^Lubetich v. Pollock, D.C, 
Wash.. 6 F.2d 237. 

16 C.J. p 1153 note 64. 

Bns legurd for ths zig^tfTU Inda- 
pendenoa af stata govamimaats re¬ 
quires that federal courts should 
scrupulously confine their own juris¬ 
diction to the precise llmits which 
the statute has defined.—^Healy v. 
Ratta, N.H., 64 S.Ct. 700, 292 U.S. 
263, 78 L.Ed. 1248, reverslng, C.C.A., 
67 F.2d 654, affirming, D.C., Ratta v. 
Healy, 1 F.Supp. 669, appeal dls- 
missed Healy v. Ratta, 63 S.GL 622, 
289 U.S. 701, 77 L.Bd. 1469. 

Suit hy materialmast on contrac¬ 
tores express promlse to pay for ma- 
terials fumished was matter over 
which federal courts would have no 
jurisdiction.—^In re Frltze Estate, 257 
N.W. 667, 216 Wis. 477. 

Action for Injoxiaa to amployaa 
of xaUrood while engaged in intra- 
state commerce was held to be main- 
tainable only in state court—^Dela- 
ware, L. & W. R. Co. v. Peck, N.T., 
265 F. 261, 166 C.C.A. 481. 
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tic rclations of husband and wifc and parent and 
child,-^ including divorce,-^ filiation,-® and the cus- 
tody of children;-^ the custody of insane per- 
sons;-S the dissolution of a state Corporation;-® 
the forfeiture of franchises of a Street railroad 
company;®® the conduct of clerks of state courts;®^ 
and certain activities of local administrative 
bodies.32 Also, while the federal courts have some 
jurisdiction as regards probate matters, as is shown 
in the C.J.S. title Federal Courts § 12 also 25 CJ. 
p 695 notes 9-11, and the jurisdiction of federal and 
state courts is concurrent as to other matters in- 
volving probate, as indicated below in § 526, fed¬ 
eral courts of equity and state probate courts are 
not courts of concurrent jurisdiction,®® and gen- 
erally the jurisdiction of state courts is to a very 
large extent exclusive in probate procecdings and 


the administration of decedentes estates.®^ Further- 
more, whether rights under the federal constitution 
have bcen waived sometimes is a question exclu¬ 
si vely for state courts.®® 

§ 525. -Federal Courts 

Federal courts have exclusive jurisdiction in so far 
as the constitution of the United States and statutea 
enacted pursuant thereto expressiy or impiiediy to pro¬ 
vide. 

Federal courts have exclusive jurisdiction in so 
far as the constitution of the United States and 
statutes enacted pursuant thereto so provide,3® and 
state courts cannot invade a field occupied by fed¬ 
eral control under federal laws,®^ or deprive the 
federal courts of their lawful jurisdiction.®® Under 


flft. U.S.—State of Ohlo ex rei. Popo- 
vici V. 60 S.Ct. 154, 280 U.S. 

379, 74 LiEd. 489, affirxningr State 
ex rei. Popovlcl v. Affler, 164 X.E. 
624, 119 Ohio St. 484, certiorari 
granted 49 S.Ct. 265. 279 U.S. 828, 
73 L..Bd. 979. 

25. U.S.—State of Ohio ex rei. Popo- 
vici V. Affler, supra, 
lowa.—Miller v. Miller, 206 N.W. 
262. 200 lowa 1193. 

aa. Minn.—State v. Plores. 268 N.W. 
194, 197 Minn. 500. 

87. U.S.—Ex parte Burrus, Neb., 10 

S. Ct 850. 136 U.S. 586. 34 KEd. 
1500—Ex parte Bell, D.C.Cal., 240 
P. 758—Clifford v. Williams, C.C. 
Wash., 131 F. 100. 

88. U.S.—Hoadley v. Chase. C.C.Ind., 
126 F. 818, af&rmed 129 F. 1005, 
64 C.C.A. 319. 

89. U.S.—^D'Esopo V. Hanover Order 
of Owls Nest 131, D.C-Pa., 7 P. 
Supp. 996—^Kirsch v. Independent 
Steel Co., C.C.W.Va,. 196 P. 104, 
appeal dismissed 32 S.Ct 841, 225 
U.S. 698, 56 LuEd. 1263. 

sa U.S.—People V. Bleecker St & 
P. P. R. Co., C.C.N.T., 178 P, 156. 

31. N.Y.—In re 1610 Avenue P, 6 N. 

T. S.2d 241, 168 Misc. 918. 

38. U.S.—^Red Ball Transit Co. v. 
Marshall, D.C.Ohio, 8 F.2d 635, mo- 
tion denied 46 S.Ct 356, 270 U.S. 
632, 70 Xi.Ed. 771, appeal dismissed 
47 S.Ct 669, 273 U.S. 782, 71 JUEd. 
890. 

22allxoad oominlssloB. 

Carrier shouM seek relief in state 
court if railroad commlssion erro- 
neously required certifieate of public 
convenlence.—^Madden Bros. v. Rail¬ 
road & Warehouse Commission of 
Minnesota. D.C.Minn., 43 F.2d 236, 
appeal dismissed, C.C.A., 49 F.2d 
1080. 

33. U.S.—Atwood V. Rhode Island 
Bospltal Trust Co., C.CJLRX, 34 


P.2d 18. aiflrmlnff. D.C., 30 F.2d 
707, and certiorari denied 50 S.Ct. 
81, 280 U.S. 600, 74 L.Bd. 646. 

34. U.S.—In re McDonald’s Estate, 
D.C.Minn., 42 P.2d 266—Watkins v. 
Madison County Trust & Deposit 
Co., D.C.N.Y., 40 P.2d 91—^Atwood 
V. Rhode Island Hospital Trust Co., 
C.C.A.R.I., 34 P.2d 18, afflrminff, D. 
C., 30 P.2d 707, certiorari denied 
50 S.Ct 81, 280 U.S. 600. 74 L.Ed. 
646—Carstensen v. U. S. Pidelity & 
Guaranty Co., C.C.A.Wash., 27 P.2d 
11—0’Connor v. Slaker, C.C.A.Neb., 
22 P.2d 147, appeal dismissed Sla¬ 
ker V. 0'Connor, 49 S.Ct 158, 278 

U. S. 188, 73 L.Ed. 258—Stansbury 

V. Koss, D.C.N.Y., 10 F.Supp. 477— 
Smith V. Jenninffs, Ga., 238 P. 48, 

j 151 CC.A. 124, reversinff, D.C., Jen¬ 
ninffs V. Smith, 232 F. 921, and 
certiorari denied 37 S.Ct. 399, 243 
U.S. 635, 61 Ii.Ed. 940. 

15 C.J. p 1153 note 69. 

Fadaial conxts withont jnziBdlotioii 

(1) To adjust account of adminis¬ 
trator, or to Interfere with order of 
probate court requirinff administra¬ 
tor and surety to account.—^In re Mc-1 
Donald's Estate, D.C.Minn., 42 P.2d 
266. 

(2) To construe a state statute of 
wills or to entertain suits by lega- 
tees or devisees, or interpret testa- 
mentary provisions, except where 
founded on proved will.—^Boal v. Met¬ 
ropolitan Museum of Art of City of 
New York. C.C.A.N.Y., 19 P.2d 454, 
certiorari denied 48 S.Ct. 122, 275 
U.S. 565, 72 L..Ed. 429. 

(3) To decide issue of devisavit 
vel non.—In re Armistead^s Estate, 
D.C.Miss., 4 F.Supp. 606. 

(4) To declare plaintiffs the heirs 
of mortgaffors in suit to set aside 
the mortffaffe and foreclosure pro- 
ceedinffs.—Santiaffo v. Roses, Porto 
Rico, 242 P. 209, 155 CC.A. 49. 

(5) To determine what constitutes 
will under state laws, and whether 
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trust instrument was properly au- 
thentlcated as part of will.—^Atwood 
V. Rhode Island Hospital Trust Co., 
C.C.A.R.I., 34 F.2d 18, afflrminff, D.C., 
30 F.2d 707, and certiorari denied 59 
S.Ct. 81, 280 U.S. 600, 74 L.Ed. 646. 

(6) To review declsion of state 
court grantinff letters of administra¬ 
tion on estate of deceased veteran 
and decidinff that his son was enti- 
tled to war risk Insurance.—Culi v. 

U. S., aC.A.Cal., 64 P.2d 624, cer¬ 
tiorari denied 54 S.Ct 96, 290 U.S. 
676, 78 L.Ed. 583. 

35. Tex.—Loulsiana Ry. & Nav. Co. 

V. State, Civ.App,. 298 S.W. 462, af- 
llrmed, Com.App., 7 S.W.2d 71, re- 
hearlnff denied 17 S,W.2d 457. 

33. U.S.—Qlaflln v. Houseman, N.Y., 
93 U.S. 130, 23 L.Ed. 833. 
DetermlnatloiL of valldity of fel- 
eral estate tax is not within jurisdic¬ 
tion of state equity court, as reme- 
dy by suit to recover back tax is ex¬ 
clusive, under Rev.StU.S. §§ 3220, 
3224, 3226, 3227.—^Pratt v. Dean, 140 
N.E. 924, 246 Mass. 300. 

37. Pa.—T. Mendelson Co. v. Penn- 
sylvania R. Co., 2 A.2d 820, 332 
Pa. 470. 

38. N.Y.—Bean v. Stoddard, 206 N- 
Y.S. 753, 124 Misc. 262, modifled on 
other grrounds In re Bean, 201 Nw 
Y.S. 827, 207 App.Div. 276, appeal 
dismissed 144 N.E. 888, 238 N.Y. 
652, and 144 N.E. 900, 238 N.Y. 
681, and afflrmed Bean v. Stoddard,. 
144 N.B. 916, 238 N.Y. 618. 

15 C.J. p 1153 note 71. 

Corpus Juris has been. clted for the 
proposition that the construction 
placed by the supreme court of the 
United States upon an act of con- 
gress is bindlnff alike upon state and 
federal courts.—-Winton v. Thomp¬ 
son, Tex.Clv.App.. 123 S.W.2d 961,. 
962. 

OoostltutloxLallty of National liu 
dustrial Beoovezy Act is not for 
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thc exprcss provisions of § 256 of thc JudiciaI 
Codc, as amendcd, defining thc cases and proceed- 
ings whcrein the federal courts have exclusive ju- 
risdiction,^® such courts have jiirisdiction to the 
cxclusion of state courts of ali crimes and offenses 
cognizable under the authority of the United States, 
as is indicated in the CJ.S. titie Criminal Law ^ 
16, 131, also 16 CJ. p 62 note 37-p 63 note 50, p 
160 note 84-p 162 note 17; of all suits for penal- 
ties and forfeitures incurred under the laws of the 
United States;^** of civil causes of admiralty and 
maritime jurisdiction, as considered in Admiralty 
§§ 5-65; of all cases arising under the patent 
right, or Copyright laws of the United States, as is 
shown below; of all matters and proceedings in 
bankruptcy, as is shown in Bankruptcy § 29; 
and of all suits and proceedings against ambassa- 
dors, or other public ministers, or their domesties, 


§ 525 

or df)mestic servants, or against consuis or vice con¬ 
suis.'*! Federal courts have also bcen granted ex¬ 
clusi ve jurisdiction over cases or prescribed kinds 
of cases arising under particular laws of the Unit¬ 
ed States,*- inchiding the anti-trust laws,'*^ the 
Trading with the Enemy Act,** the Raihvay Labor 
Act,*5 and other enactmcnts considered below in 
this section. Howevcr, the jurisdiction of a state 
court over an action not arising under such laws 
is not defeated by the fact that rights existing un¬ 
der such laws may be incidentally involved, as is 
shown above in § 526. 

The supreme court of thc United States has ex¬ 
clusive final jurisdiction over the subject of the 
effcct to be given in each state to the rccords and 
judgments of courts of sister States,'*® and over 
disputes bctween States as to boundary lines.*'^ 


state court to determine, but must 
be determined by federal courts.— 
Darweger v. Staats, 276 N.Y.S. 394, 
153 Misc. 622, afflrmed 278 N.Y.S. 
87, 243 App.Div. 380, leave to appeal 
to court of appeals granted 278 N.Y. 
S. 94, 243 App.Div. 826. afflrmed 196 
N.B. 61, 267 N.Y. 290, followed In 
People V. Greenbaum, 280 N.Y.S. 771, 
244 App.Div. 778. 

Wago seales ia. pubUo bulldiag ooiu 
itmction 

State court lacks Jurisdiction to 
enjoin general contractor erecting 
public building of United States from 
Interfering wlth employment of 
workmen by subcontractor at less 
than prevailing wage scale as deter- 
xnined under act of congress.—Fra- 
zler V. Aronsberg-Freed Co,, 19 Pa. 
Dlst. & Co. 710. 81 Plttsb.Leg.J. 317. 

39. U.S.—^Haphael v. Munroe, C.C.A. 
Mass., 60 F.2d 16. certiorari grant¬ 
ed Munroe v. Raphael, 53 S.Ct. 117, 
287 U.S. 591, 77 L.Ed. 516, reversed 
on other grounds 53 S.Ct. 424, 288 

U.S. 485, 77 L.Ed. 910. 

Minn.—Grob v. Continental Mach. 
Specialties, 283 N.W. 774. 777, 204 
Minn. 459, quotlng Corpus Toris. 
Mo.—Davis v. Carney & McColgan, 
240 S.W. 883, 210 Mo.App. 694. 

40. U.S.—Gelston v. Hoyt, N.Y., 3 
Wheat. 246, 4 L.Ed. 381—The Grey- 
hound. C.C.A.N.Y.. 68 F.2d 832, re- 
versing, D.C., 4 F.Supp. 184. 

Mo.—Ex parte Gounis, 263 S.W. 988, 
304 Mo. 428. 

N.Y.—^In re EngePs Estate, 250 N.Y. 

S. 648, 140 Misc. 276. 

15 C.J, p 782 note 92, p 783 note 98, 
p 1159 note 30 [a]. 

Concurrent Jurisdiction see infra S 
526. 

For ezcessive attomey^s fee 

(1) Federal statute making collep- 
tlon of fee in excess of ten dollars 
for collecting policy of war risk In¬ 


surance without suit a misdemeanor 
does not penalize payment of amount 
In excess thereof or confer right to 
recovery of fee from administrator 
of veteran*s estate in state court.— 
D.-^nny^s Adm*r v. Denny*s Heirs, 94 
S.W.2d 978, 264 Ky. 467. 

(2) Such statute has also been held 
to he penal in character and hence 
not enforceable by a state court.— 
In re EngePs Estate, 250 N.Y.S. 648, 
140 Misc. 276. 

41. N.Y.—^Higginson v. Higginson. 
158 N.Y.S. 92, 96 Misc. 467. 

15 C.J. p 1154 note 82. 

42. Minn.—Grob v. Continental Mach. 
Specialties, 283 N.W. 774, 777, 204 
Minn. 459, quoting Corpus Juris. 

15 C.J. p 1164 note 74. 

43. U.S.—General Inv. Co. v. lake 
Shore & M. S. Ry. Co.. Ohio. 43 S. 
Ct. 106, 260 U.S. 261, 67 L.Ed. 244, 
modifylng. C.C.A.. 269 F. 235—Wil- 
liamson v. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 27 F. 
Supp. 198—Southern States Oil Co. 

V. Standard Oil Co. of New Jersey, 
D.C.S.C., 26 F.Supp. 633. 

Mass.—Codman v. New York, N, H. 
& H. R. Co., 148 N.E. 467, 253 Mass. 
144. 

N.Y.—Bams v. Dairymen’s League 
Co-op, Ass’n, 222 N.Y.S. 294, 220 
App.Div. 624—^Eastman Kodak Co. 

V, Powers Film Products, 179 N.Y. 
S. 325, 189 App.Div. 656, reversing 
Eastman Kodak Co. v. Warren, 178 
N.Y.S. 14, 108 Misc. 680—Venner v. 
New York Cent & H. R. R. Co., 164 
N.Y.S. 626. 177 App.Div. 296, af- 
flrming Venner v. New York Cent. 
R. Co., 168 N.Y.S. 602, 94 Misc. 
671. 

S.C.—^McMaster v. Ford Motor Co., 
103 S.E. 87, 114 S.C. 100. 

Tex.—^American Reflning Co. v. Gaso- 
llne Products Co., Civ.App., 294 S. 

W. 967. 

15 C.J. p 1164 note 78. 
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OouzLterclaim which alleged a vio- 
lation of federal anti-trust laws was 
demurrable as asserting cause of ac¬ 
tion cognizable only in federal 
courts.—Pennsylvania-Dixle Cernent 
Corporation v. H. Wales Lines Co., 
178 A. 659, 119 Conn. €03. 

44, Ky.—Commonwealth ex rei. At- 
tomey General v. Von Zedtwitz, 
286 S.W. 224, 215 Ky. 413, certio¬ 
rari denied Commonwealth of Ken- 
tucky ex rei. Dougherty v. Von 
ZMdwitz, 47 S.Ct 243, 273 U.S. 735, 
71 L.Ed. 866. 

N.Y.—In re Sielcken*s Estate, 3 N.Y. 
S.2d 793, 167 Misc. 327—Anglo-Con- 
tinentale Trust MaatschappiJ v. 
Allgemeine Elektricitaets-Gesell- 
schaft, 12 N.Y.S.2d 964. 

Or.—Sutherland v. Wickey, 289 P. 
375, 133 Or. 266. 

▼alidity of orders of president aad 
attomey general 

The validity of president*s exeeu- 
tive order, authorlzing attomey gen¬ 
eral to revoke orders Issued in favor 
of clalmants under Trading with the 
Enemy Act without legal authority 
or as resuit of clalmants' misrepre- 
sentations or fraud, and attorney 
gent-rars revocation of previoua at¬ 
torney generars orders allowing 
claims and permitting relinquishment 
or retum of funds In alien property 
i custodian's hands to claimants, can- 
not be litigated in surrogate*s court, 
as such questions are Justiciable only 
in federal courts.—In re Sielcken's 
Estate, 3 N.Y.S.2d 793, 167 Misc. 327. 

! 45. Cal.—Ferryboatmen's Union of 
Califomia v. Seuthem Fac. Co., 
App., 88 P.2d 425. 

46b Neh.—^Hadacheck v. Chicago, etc„ 

R. , Co., 104 N.W. 878, 74 Neb. 385. 

47. Tex.—^Wortham ▼. Walker, 128 

S. W.2d 1138. 
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§ S25 

It has bcen held that a state court has no juris- 
diction to rule an attorney at law for failure to pay 
over to his cHcnt money collected on process froni 
a federal court,and a state court tnay not pass on 
the validity of a patent to land issued pursuant to 
an act of congress.^s 

Paients and copyrights. Under the judicial code. 


federal courts have exclusive jurisdiction over 
cases arising under the patent laws,60 including cas¬ 
es involving the validity^i and infringement52 of 
patents, and the rights secured thereby.63 Likc- 
wise, under the judicial code, federal courts have 
exclusive jurisdiction of actions arising under the 
Copyright laws,54 including suits for Copyright in- 


48L Ga.—Wllfclnaon County v. Llnd- 
sey. 31 S.B. 792, lOt Ga. 25. 

40. Mich.—CiUeapie v. Dunn, 224 N. 

W. 374, 246 Mich. 415. 

Sa Cal.—Dnvls v. Kittie Mfgr. Co, 
25 P.2d 253, 134 Cal.App. 254. 
Ky.—Chcatham Electric Switching: 
Devic« Co, V, Kentucky Swltch & 
Slgnal Co.. 280 S.W. 4G9, 213 Ky. 
23. 

Me.—^Maxim v. E. L. Tebbcts Spool 
Co., 171 A. 608. 132 Me. 308. 

Mass.—Georg;e C. Mlller Sb Co. 

Beaffen, 100 N.ES. 344. 

Minn.—Grob v. Continental Maclu 
Speclalties, 283 N.W. 774, 777, 204 
Minn. 459, QuotlniT Corpnt Jaxla. 
N.Y.—New Era Electric Rangre Co. 
V. Serrell, 160 N.B. 106, 262 N.T. 
107, reverslng: 233 N.Y.S. 839, 226 
App.Div. 631, affirmlng 220 K.Y.S. 
453, 133 Misc. 354. 

Ohio.—Cleveland Worm & Gear Co. v, 
Noyca. 17 Ohio N.P..N.S., 629. 
Tenn,—Kelly Mfg. Co. v. Brower, 1 
Tenn»A.pp. 428- 
16 CJ. p 1154 note 76. 

Concurrent Jurisdiction see Infra { 
526. 

Petitioa. determinas Juxisdlotioa of 
action relatingr to patents.—Cheatham 
Electric Swltchlng Device Co. v. Ken¬ 
tucky Switch & Sigmal Co., 280 S.W. 
469, 213 Ky. 23. 

5 L 111 .—West Dlsinfectinr Co. v. 

U. S. Sanitary Specialties Corpo- 
raUon, 221 lll.App. 372. 

pa.—Quaker State Oll Heflningr Co. 

v. Talbot, 185 A. 586, 322 Pa. 155. 
SOi U.S.—Clnema Patents Co. v. Co- 
lumbia Pictures Corporation, G.C.A. 
CaL, 62 F.2d 310. 

Mich.—^Riehards v. Kline, 236 N.W. 

821. 254 Mich. 426, 

Neb.—Thlmgan v. State, 261 N.W. 
837, 125 Neb. 696, certiorari denled 
Thimsan v. State of Nebraska, 54 
S.CL S64, 292 U.S. 656, 78 L.Ed. 
1504. 

K-J.—^Radio Corporation of America 

V, De Forest Radio Telephone & 
Telegraph Co., 127 A. 678, 97 N.J. 
Eq. 37—Parkhurst v. Einsman, 6 
N.JEq. 60n. 

N.Y.—Hyatt v. Ingalls, 26 N.BL 285, 
124 N.Y. 93, afflrmlngr 2 N.Y.S. 727, 
55 N.Y.Super. '607—Middlebrook v. 
Broadbent. 47 N.Y. 443, 7 AieuR. 
457—^Birdsall v. American Sales 
Book Cow. 196 N.Y.S. 91, 202 App. 
Div. 733—^Eastem Extraetlngr Co. 
V. Greater New York BxtractJnff 
Co, 110 N.Y.S. 738, 126 AppJDiv. 


928—Zenobia Co. v. American Pi- 
stachio Corporation, 6 N.Y.S.2d 
278, 1''8 Mlsc. 312. 

Ohio.—Hrnry Oehringr Co. v. McCue. 

154 N.E. 171, 23 Ohio App. 281. 
Tex.—Brown & Root v. Jaques, Civ. 
App., 98 S.W.2d 267—Bffan v. Stltt. 
Clv.App., 297 S.W. 200. 

Wis.—Traffic Sifrnal Dlgrht Mfgr. Co. 
V. Lanffe, 200 N.W. 3021. 185 Wls. 
202 . 

Aetion for damagres 

<1) The state courts cannot enter- 
taln an action to recover damagres 
for an infringement of a patent.— 
Denise v. Swett, 37 N.B, 627, 142 N. 
Y. 602, reverslng 22 N.Y.S. 060, 68 
Hun 188. 

(2) Defendant debtor»s claim 
against another for damages for es- 
tabllshed patent infringement was 
not subject to gamlshment Issued 
out of state court, since suit for such 
damages Is a **8Uit arising under pat¬ 
ent laws” and "suit brought for in¬ 
fringement of letters patent*' over 
which federal courts have exclusive 
Jurisdiction.—German v. Universal 
Oil Products Co., D.aMo., 6 F.Supp. 
53. 

Aetion for breaoh of contract not 
to Infringe on article manufactured 
Involved primarily validity and in¬ 
fringement of patent, and was not 
wlthin state court*8 Jurisdiction.— 
Model Brasslere Co. v. Malden Form 
Brassiere Co., 248 N.Y.S. 185, 139 
Mlsc. 694. 

Suit nnder deolazatory jndgment 
aot involving infringement of patent 
is within exclusive Jurisdiction of 
federal court. 

U. S.—Llonel Corporation v. De Filip- 
pls, D.aN.Y, 11 F.Supp. 712. 

Ky.—Cheatham Electric Switcbing 
Device Co. v. Kentucky Switch & 
Signal Co., 280 S.W. 469, 213 Ky. 
23. 

Acconntiiig of royalties eamed aft- 
er notice of cancellation of license 
agreement relating to patented de- 
vices was exclusively within federal 
Jurisdiction.—^Electric Regulator Mfg. 
Corporation v. American Mechanlcal 
Laboratories, 232 N.Y.S. 220, 225 App. 
Div. 37. 

Xnjnnctlon 

(1) Suit to restrain manufacture 
of patented devlces in violation of 
exclusive license, must bd brought in 
federal court—^Ebsary Gypsum Co. 

V. Ruby» 176 N.B. 820, 256 N.Y. 406, 
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reversing 230 N.Y.S. 880, 228 App. 
Div, 876, motion granted 177 N.B. 
134, 256 N.Y. 646. 

(2) Licensors could not obtaln 
state court injunction against li- 
censee’s use of patented devlces aft- 
er cancellation of license agreement, 
matter being exclusively within fed¬ 
eral Jurisdiction.—Electric Regrulator 
Mfg. Corporation v. American Me- 
chanical Laboratories, 232 N.Y.S. 220, 
225 App.Div. 37. 

(3) Whether defendants violated 
that part of agreement not to in¬ 
fringe certain letters patent was a 
question for federal courts alone, and 
state court had no Jurisdiction to en- 
Join violation of such part of agree¬ 
ment.—Comerma Co. v. Comerma, 169 
N.Y.S. 884, 182 App.Div. 676, afflrmed 
122 N.E. 878, 225 N.Y. 676. 

53. Minn.—Grob v. Continental Mach. 
Specialties, 283 N.W. 774, 204 Minn. 
459. . 

Oonsplraoy to steal 
The state courts had no Jurlsdio- 
tlon of action to recover damages 
for alleged conspiracy by defendants 
to steal plaintiffs* claimed inven¬ 
tione, where no patent had been Is- 
sued to any of the parties, and in- 
terference proceedlngrs were stili 
ponding before the patent office.— 
Grob V. Continental Mach. Special¬ 
ties, supra. 

ZAterfersoioa with ownership 

Federal court has exclusive Juris¬ 
diction of suit to enjoln defendants* 
claim to plaintiffs patent and In- 
terference with plalntlff in asserting 
rights thereunder.—Egan v. Stltt, 
Tex.Civ.App.. 297 S.W. 290. 

Suit TULder deolaxatoxy Jndgmsnt aot 
for declaration of right of plaintlfl to 
make and sell patented article, could 
only be brought in a federal court 
U.S.—^Llonel Corporation v. De Fillp- 
pis, D.C.N.Y.. 11 F.Supp. 712. 

Ky.—Cheatham Electric Switching 
Device Co. v. Kentucky Switch & 
Signal Co., 280 S.W. 469, 213 Ky. 
28. 

54b U.S.—Caruthers v. R. K. 0. Ra¬ 
dio Pictures, D.C.N.Y., 20 F.Supp. 
906. 

Minn.—Grob v. Continental Mach. 
SpecialUes, 283 N.W. 774, 777, 204 
Minn. 459, quoting Coxpus Juzls. 
13 aj. p 1192 note 36—16 C.J. p 1164 
note 77. 

Aooountixig 

A state court has no Jurisdiction 
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fringement.55 

Interstate commerce. Regulation of interstate ! 
commerce is exclusive in the federal courts, ex- 
cept where their jurisdiction in this regard is re- 
stricted by congress.5® In so far as congress has 
so provided, federal courts have exclusive juris¬ 
diction of suits arising under the Shipping Act, 
as amended,®^ and the Interstate Commerce Act 
as amended,®^ including actions assailing the va- 
lidity of rules, rcgulations, or orders made by or 
filed with the interstate commerce commission, or 
asking that they be restrained, annulled, or set 
aside.®^ 

United States property and territory. Federal 
courts have exclusive jurisdiction of suits brought 
by the United States to quiet title to lands,®® and 


§ 525 

I state courts arc without jurisdiction to ascertain and 
1 abate allcged nuisances created by canals, dams, and 
i levies constructed by the United States in aid of 
navigation,*^ and cannot interfere with the pri- 
mary disposition of the soil by the gencral govern- 

ment.62 

If the United States acquires territory by con- 
vention with another sovereign power, it has au- 
thority to enact iaws for the protcction and deter- 
mination of property rights of the inhabitants of 
such territory in accordance with the terms of such 
treaty, and such laws, affecting title to rcal prop¬ 
erty within a state, must be construed by the Unit¬ 
ed States courts.®* Likewise, whilc therc is also 
authority to the contrary,®® it has bcen held that, if 
property is ceded by a state to the federal govem- 


over an accountingr* where the rights 
of the parties depend on a Copyright 
under the laws of the United States. 
—De Mille Co. v. Casey, 189 N.T.S. 
S75, 115 Misc. 646. 

65. N.T.—Schenck v. Underhill, 199 
N.T.S. 606. 206 App.Div. 162—Un¬ 
derhill y. Schenck, 193 N.T.S. 745, 
201 App.Div. 48—Dell Pub. Co. v. 
Norwood Pub. Co., 272 N.T.S, 896, 
152 Misc. 213—^De Mille Co. v. 
Casey. 201 N.T.S. 20. 121 Misc. 78 
—Underhill v. Sphenck, 187 N.T.S. 
689, 114 Misc. 520. 

Aotlon to recover dasnages on 
quantum meruit for unauthorized use 
of copyrighted musical composltions, 
in absence of contractual or flduciary 
relatioDship between parties, Is not 
within Jurisdiction of state court. 
plaintifTs sole remedy being action 
in federal court for infringement of 
copyrights.—Cohan v. Bobbins Music 
Corporation, 280 N.T.S. 671, 244 App. 
Dlv. 697. 

BOL U.S.—Campbell Hlver Mills Co. 
V. Chicago, M., St. P. & P. R. Co.. 
D.C.Wash., 42 F.2d 775, afflrmed, C. 
aA, Chicago, M. St. P. & R. Co. v. 
Campbell River Mills C 9 ., 63 F.2d 
69, certiorari denled 62 S.Ct. 310, 
285 U.S. 636, 76 L.Fd. 930. 

Property Introdnced fxom without 
the XTnited States and in the posses- 
Blon of a carrier for transportation 
in bond, Is beyond the Jurisdiction of 
the state courts, by the acts of Con- 
gress of March 2. 1933, and Febr. 28, 
1887.—Galveston, H. & S. A Ry. Co. 
v, Terrazas, Tex.CiVwApp., 171 S.W. 
303. 

Concurrent Jurisdiction see Inf^ S 
526. 

67. N.T.—^New Tork Lumber Trade 
Ass’n V. Lacey, 281 N.T.S. 647, 246 
App.Diy. 262, reverslng 277 N.T.S. 
519, 154 Misc. 747, and afflrmed 
199 N.B. 688 , 269 N.T. 595, amend- 
ed 200 N.B. 64, 269 N.T. 677, cer¬ 


tiorari denled 66 S.Ct. 964, 298 U.S. 
684, 80 L.Ed. 1404. 

58. Ind.—Pittsburgh, C. C. & St I*. 
R. Co. V. Wood, 84 N.B. 1009, 45 
lnd.App. 1, rehearing denled 88 N. 
R 709, 45 Ind.App. 1. 

Pa.—^Hall V. Pennsylvania R, Co., 100 
A 1035, 257 Pa. 54, UR.A1917F 
414. 

Tenn.—^Petltion of Southern Lumber 
& Mfg. Co.. 210 S.W. 639, 141 Tenn. 
325. 

Tex-—Southwestem Greyhound Lines 

V. Hailroad Commission of Texas, 
99 S.W.2d 263, 269, 12S Tex. 560, 
109 A.L.R. 1235, citing Corpus JU- 
xLs, and reverslng, Civ.App., 92 S. 

W. 2d 296. 

15 C.J. p 1154 note 79. 

59- U.S.—Midland Valley R. Co. v. 
Barkley, 48 S.Ct 342, 276 U.S. 482, 
72 L.Ed. 664, reverslng 291 S.W. 
431, 172 Ark. 398, certiorari grant- 
ed 48 S.Ct. 37, 275 U.S. 614, 72 L 
JEJd. 401—Venner v. Michigan Cent. 

R. Co., Ohio, 46 S.Ct 444. 271 U.S. 
127, 70 L.Ed. 868 —Lambert Run 
Coal Co. V. Baltimore & O. R. Co., 
W.Va., 42 S.Ct 349. 268 U.S. 377. 
66 LEd. 671, modifying Baltimore 
6 O. R. Co. V. Lambert Rim Coal 
Co., 267 F. 776, certiorari denied 41 

S. Ct 148, 254 U.S. 651, 65 L.Ed. 
457—Southern Pac. Co. v. City of 
Willow Glen, aC.ACal.. 49 F.2d 
1005, certioraji denied City of Wil¬ 
low Glen V. Southern Pac. Co.. 52 
S.Ct 39, 284 U.S. 666 , 76 LuBd. 
564. 

Fla.—State ex ret Davis v. Atlantic 
Coast Line R. Co., 140 So. 824, 103 
Fla. 1204, denying petition 140 So. 
817. 103 Fla. 1204, certiorari de¬ 
nied State of Florida ex reL Davis 
V. Atlantic Coast Line R. Co., 52 
S.Ct 640, 286 U.S. 657. 76 L.Ed. 
1291. 

Qa.—Southern Ry. Co. v. State, 4 S. 

E.2d 233, 188 Ga. 569. 
ni. —^People V. Illinois Cent R. Co., 
166 NJS. 841, 324 111. 691, 61 AJt.R. 
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1236, certiorart denied 48 S.Ct 37, 
276 U.S. 541, 72 L-Ed. 415—People 
V. Illinois Cent It Co., 237 Ill.App. 
24. 

Ky.—Xjouisville & N. R. Co. v. Bra- 
shear, 289 S.W. 1004, 217 Ky. 439. 
N.T.—People v. Long Island R, Co., 
186 N.T.S. 589, 195 App.Div. 897, re¬ 
verslng People V. Long Island R. 
R., 185 N.T.S. 504, 113 Misc. 700. 
Tex.—^Texas Steel Co. v. Fort Worth 
& D. C. Ry. Co., 40 S.W.2d 78, 120 
Tex. 597. answering certifl-Jd ques- 
tlons, Civ.App., 45 S.W.2d 704— 
Hailroad Commission of Texas v. 
Tpxas Steel Co., Civ.App., 43 S.W. 
2d 137, error refused, certiorari 
denied Texas Steel Co. v. Hailroad 
Commission of Texas, 52 S.Ct 644, 
286 U.S. 662, 76 L.Ed. 1295. 

Wash.—State ex rei. Department of 
Public Works v. Northern Pac. Ry. 
Co.. 19 P.2d 128, 172 TVash. 37. 
Order rsfuilng penaission to xs- 
stozo abaadoned xaUxoad lino by in¬ 
terstate commerce commission did 
not ipso facto forestall exeeution of 
state court's mandamus writ com- 
mandlng restoration.—State ex rei. 
Davis V. Atlantic Coast Line R. Co., 
140 So. 834, 103 Fla. 1304, denying pe¬ 
tition 140 So. 817, 103 Flo. 1204, cer¬ 
tiorari denied State of Florida ex rei, 
Davis V. Atlantic Coast Line R, Co., 
52 8 .Ct. 640, 286 U.S. 557, 76 L.Ed. 
1291. 

ea U.S.—U. S. v. Mcintosh. D.C.Va.. 
67 F.2d 673. 

6 L CaL—Cory v. City of Stockton, 
266 P. 552, 90 Cal.App. 634. 

62. Mo.—Grove v. Fulsome, 16 Mo. 
543, 57 AhlD. 247. 

16 C.J. p 1158 note 15 tbj. 

63. Cal.—Gardiner v. Millerv 47 Cat 
670. 

64. U.S.—In re Bradley, C.C.CaL, 96 
F 969 

15 ax p 1165 note 90. 
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mcnt, the state court has no jurisdiction over it,®® 
unlcss it is otherwise provided in the act of ces- 
sion.®® 

State courts ha ve no jurisdiction over the pro- 
prictary title of the United States to land within 
the state,®7 ahhough, in case of controversy be- 
tween two persons seeking to obtain title to gov- 
ernment lands, a state court may protect the pos- 
session of the one appcaring to have the better 
right until the controversy is scttled by fcderal 
authority.®® 

Suits against United States, its rcprcscntativcs, 
and agencics. In the absence of congressional 
sanction, state courts cannot entertain suits against 
the United States®® or its agencies,^® including cor- 
porations created by the national government,^! 


and are without jurisdiction to control or restrain 
the official conduct of federal officers or agents,72 
federal courts having exclusive jurisdiction over 
such suits. 

Actions on bonds. Under the Judicial Code, fed¬ 
eral courts have exclusive jurisdiction of an ac- 
tion on a bond given for the return of a vessei 
seized for a violation of the prohibition law.73 
Also, under an act of congress so providing, such 
courts have exclusive jurisdiction over actions on 
statutory bonds executed by persons contracting for 
the construction or repair of public buildings or 
public Works,-74 but federal courts do not have ex¬ 
clusive jurisdiction over actions which, although 
involving such bonds, are not of the character speci- 
fied in the statute.*^® 


65« Me.—State v. Intoxlcatlng: LIq- 
uors, 6 A. 4. 78 Me. 401. 

Va.—Foley v. Shriver, 81 Va. 668. 

15 C.J. p 1155 note 80. 

6i3. K.Y.—^Barrett v. Palmer, 16 N- 
T.S. 94, afflrmed 31 N.E. 1017, 135 
N.T. 336, 31 Am.S.R. 835, 17 L.R.A. 
720, afflrmed 16 S.Ct. 837. 162 U.S. 
399, 40 KEd. 1015. 

15 C.J. p 1155 note 91. 

JUxisdlotloiL traasferred to federal 
coTirts 

tlnder a state statute so providinit. 
jurisdiction over lands acquired in 
the state by the United States, for 
speclfled irovemmental purposes, is 
transfcrred from the state to the 
federal courts.—^U. S. v. Mcintosh, D. 
C.Va.. 2 F.Supp. 244. rehearing de- 
nied 3 F.Supp. 715, appeal dismlssed, 
aC.A., Mcintosh v. U. S., 70 F.2d 607, 
certiorari denied 65 S.Ct 101, 293 tj. 
S. 586, 79 LuEd. 682. 

€7. Minn.—Shevlin-Mathieu Lumber 
Co. V. Pogarty, 153 N.W. 871, 130 
Minn. 456. 

15 aJ. p 1155 note 92. 

68 . Or.—^McComas v. Northern Pac. 
R. Co., 161 P. 662, 162 P. 862, 82 
Or. 639. 

Concurrent jurisdiction see infra { 
526. 

69. N.J.—Cowperthwalte v. Wall- 
worth, 149 A. 353, 105 N.J.Eq. 657. 

Concurrent jurisdiction see infra f 
526. 

Court deslgnatad by congnmm as 
that in which United States may be 
sued has exclusive jurisdiction.— 
Washington Market Co. v. U. S.. 60 
CLCL 930, certiorari denied 46 S. 
Ct, 27, 269 U.S. 571, 70 L.Ed. 418. 

70. N.T.—Goldstein v. Bommervell, 
10 N.Y.S.2d 747, 170 Misc. 602. 

The ■^oxks n-o gr e s s JLdxnlaUrtxa. 

tLanP is a “federal acency'* and as 
such is immune from suit In a state 
court.—Goldstein v. SommerveU, su¬ 
pra. 


71. U.S.—Knox Nat. Farm Loan 
Ass*n V. Phillips. Ohio, 57 S.Ct. 418, 
300 U.S. 194, 81 U-Ed. 699, 108 A. 
L.R. 738. 

14 C.J. p 98 notes 5-7, 

Zratloiial faxm looo. assoeiatloix is 
an Instrumentality of the federal 
government, and the time and raan- 
ner of its liquidation are sroverned by 
the federal statute, and state courts 
have no jurisdiction to wind up its 
business by recelvership or other- 
wise.-^Knox Nat. Farm Loan A8s’n v. 
Phillips, supra. 

72. U.S.—McClungr v. Silliman, Ohio, 
6 Wheat. 598, 6 L.Ed. 340—Ex 
parte Shockley, D.C.Ohio, 17 F.2d 
133—^Beckett v. Sheriff Hartford 
County, C.C.Md., 21 P. 32. 

W.Va.—^Hinkle v, Town of Franklin, 
191 S.E. 291, 118 W.Va, 585. 

Fostmaster firenexal 
State court has no jurisdiction to 
entertain proceedinsrs to restrain a 
proposed increase in City telephone 
rates, due to an order of the post- 
master greneral, made under Joint 
resolution of con^rress, and procla- 
mation of president made pursuant 
thereto.—Groesbeck v. Michigran State 
Telephone Co., 172 N.W, 799, 206 
Mich. 372. 

W. P. A. administrator 

Supreme court had no jurisdiction 
of the person or subject matter in a 
suit to enjoin the administrator of 
the Works Progress Administration, 
a federal agrency, as administrator or 
Individually, from enforcingr a regru- 
lation requiringr fingerprintingr of cer- 
taln employees.—Goldstein v. Som- 
mervell, 10 N.Y.S.2d 747, 170 Misc. 
602. 

State director of P. W. A. 

A state court cannot control hy 
mandamus action of state director of 
federal emergrency administration of 
puhlic Works hy directingr adminis¬ 
tration of funds under his control.— 
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Hinkle v. Town of Franklin, 191 S.E. 
291, 118 W.Va. 585. 

3>istrlot director of naturalisatlcn. 

State court cannot compel dlstrict 
director of naturalization to issue 
certiflcate of arrival agralnst Instruc- 
tlons of his superior.—Bx parte* 
Shockley, D.C.Ohio, 17 F.2d 133. 
hlaster in federal court 
State court cannot determine ques- 
tion whether one servlngr as master 
in federal court should be required 
to return part of fees paid.—^In re 
Gilbert, N.Y., 48 S.Ct. 210, 276 U.S. 
6 , 72 L.Bd. 441. 

73- U.S.—U. S. V. Brown, U.aN.T., 
3 F.Supp, 608. 

Notwlthstaw dlng appdntmeat of 
Uquidator under New York law for 
surety on bond securing: return of 
vessei seized under prohibition laws, 
federal court had jurisdiction of ac¬ 
tion on bond.—^U. S. v. Brown, supra. 

74- Ark.—^Maryland Casualty Co. v. 
Davenport, 62 S.W.2d 35, 187 Ark. 
663. 

Conn.—^Macdonald v. .®tna Indemni- 
ty Co., 105 A. 470, 93 Conn. 165. 
N.Y.—^Alleva v. Maryland Casualty 
Co., 287 N.Y.S. 583, 248 App.Dlv, 
599. 

15 C.J. p 1155 note 83. 

Tn. determlnlngr wlietlier state court 
has jurisdiction of suit by material- 
man agrainst surety on contractor's 
bond, orlgrinal grovemment contrait, 
contractor*s bond, and surety’s sup¬ 
plementa! agrreement on taklng over 
Work, must be considered together. 
—Maryland Casualty Co. v. Daven¬ 
port, 62 S.W.2d 36, 187 Ark. 663. 

75- La.—^Landis & Toung v. Gossett 
& Winn, App., 169 So. 178. 

Concurrent jurisdiction see infra I 
526. 

Aetion by contractor against subr 
contractor for loss sustained through 
nonperformance of subcontract was 
properly Instltuted in state court in 
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§ 526. Concurrent Jurisdiction 

State courts, when authorized by state law^ have 
concurrent Jurisdiction with federal courts to enforce 
rights secured by the constitution and laws of the United 
Statesr in so far as congress has not expressiy or impliedly 
vested the federal courts wIth exclusive Jurisdiction. 

Concurrent j*urisdiction in federal and state 
courts to enforce rights grantcd by federal law is 
not uncommon,^® and may exist even without an ex- 
press grant.^*^ Generally, whenever a legal right 
ariscs and the state court is competent to admin¬ 
ister j*usticc, the right may be asserted in such 
court, although the federal court may have concur¬ 
rent jurisdiction, unless the jurisdiction is limited 
by law to the federal courts, or unless the state 
courts are expressiy or by necessary implication ex- 
cluded by statute.^® So, where congress has the 
right to take over exclusive jurisdiction, and has 
not covered the particular subject under considera- 
tion, the power of the state courts is upheld until 
congress aets.*^® In accordance with these princi¬ 
pies it has been held that state courts have juris¬ 
diction of suits relating to public lands;^® of ac- 


tions conncctcd with bankraptcy, as indicated in 
the title Bankruptcy § 29; uf actions involving 
insolvency, and assignments for benefit of credi- 
tors, in cases where the jurisdiction of the federal 
courts is nut exclusive;*** of an action to rccover 
duties, where there is no act of congress to the 
contrary i''- of a mandamus aciion to compel the 
acceptance of sureties for remf>val of a cause to 
the Circuit court of suits for the enforcement 
of police regulations relating to navigation 
of actions involving obstruction of navigable wa- 
ters;*'5 of an action for a collision betwcen a ves- 
sel and a bridge:^^ and of cases relating to mari¬ 
time contracts or liens.®'^ 

Federal courts, subject to Hmitations imposed 
by the federal law, may have concurrent jiirisdic- 
tion with state courts over actions arising under 
state law'.^8 Accordingly, where there is diversity 
of citizenship and the jurisdictional amount is in- 
volved, or w-here other basis for assuming juris¬ 
diction under the federal law exists, federal courts 
have jurisdiction of actions under the workmen^s 
compensation statutes of some States of actions 


parish of subcontractor's domicile as 
against contention Jurisdiction was 
In federal court under Heard Act— 
Itandis & Young v, Gossett & Wlnn, 
supra. 

Action. basad on obUgutioiL to fnz- 
bond is not wlthln jurisdiction 
of federal court under the act of 
CongTOSs of Aug. 13, 1894, as amend- 
ed.—Strong v. American Fenee Const. 
Co., 156 N.E. 92, 245 N.T, 48, revers- 
ing 218 N.T.S. 51. 218 App.Div. 163, 
reversing 214 N.Y.S. 433, 126 Misc. 
690. 

Olaist not basad on bond so as to 
glve federal court exclusive Jurisdic¬ 
tion.—^In re Pritz' Kstate, 267 N.W. 
667, 216 Wis. 477. 

7A N.T.—Elliott V. Steinfeldt 4 N. 
Y.S.2d 9, 254 App.Div. 739, followed 
in Murphy v. Steinfeldt 4 N.Y.S.2d 
10, 254 App.Div. 741. 

15 C.J. p 1155 note 94. 

77. N.T.—Elliott V. Steinfeldt 4 N. 
Y.S.2d 9. 254 App.Div. 739. followed 
in Murphy v. Steinfeldt 4 N.Y.S.2d 
10, 254 App.Dlv. 741. 

78. Ala.—Llndsey v. Standard Acci¬ 
dent Ins. Co. of Detrolt, 162 So. 
267. 230 Ala. 633—Middleton v. St 
Louis & S. F. H. Co., 153 So. 256, 
228 Ala. 323. 

Or.—Sutherland v. Wickey, 289 P. 
375, 379, 133 Or. 266, clting Corpus 
Jnxls. 

16 C.J. p 1155 note 96, p 1166 note 
96. 

T9. Or.—Red Hawk v. Jolnes, 278 P. 
572, 129 Or. 620. 

88 . Wyo.—Clinton v. Eldcr, 277 P. 


968, 40 Wyo. 350, rehearing denied 

280 P. 889, 40 Wyo. 350. 

15 C.J. p 1158 note 15. 

Aetion to determine rlglit to pos- 
aesslon of mineral lands, title to 
which is in federal government, is 
withln Jurisdiction of state court.— 
Graham v. Superior Court of Siski- 
you County, 21 P.2d 621, 131 Cal. 
App. 579. 

Action to qnlet tltle>, based on com- 
plaint alleging plaintilTs ownership 
of the land under a government pat¬ 
ent and that defendanVs reservoir 
company had constructed a reservoir 
on the land, and therein impoundcd 
water conveyed from a government 
dltch, causing plaintilTs land to be 
overflowed, and that the company*s 
claim of easement for reservoir pur- 
poses was without right, and pray- 
ing that the easement be dcclared 
forfeited, was within Jurisdiction of 
state court.—Cams v. Idaho-Iowa 
Lateral & Reservoir Co., 202 P. 1071, 
34 Idaho 330. 

81. U.S.—0'NelI V. Welch, Pa.. 245 

P. 261, 157 C.C.A. 453, reversing, D. 

C., Welch V. Union Casualty Ins. 

Co., 238 P. 968. 

15 C.J. p 1159 note 31. 

Detenuinatlon of solvescy of iasnr. 
asioe company 

Under Act Pa. June 1, 1911, P.L». 
599 , state courts have jurisdiction to 
determine solvency of Insurance com¬ 
pany, which Jurisdiction is concur¬ 
rent with that of federal court on 
stockholder*s bIU to determine same 
auestion.—0’Neil v. Welch, supra. 
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82. Mass,—Ammidown v. Freeland, 
ini Mass. 303. 3 Am.R. 359. 

NT.Y.—U. S. V. Graff, 4 Hun 634, 67 
Barb. 304. 

83- Ohio.—State v. Fairfleld County 
Ct C. Pl., 15 Ohio SL 377. 

15 C.J. p 1160 note 39. 

8 A. U.S.—Smith V. Maryland, 18 
How. 71. 16 L.Bd. 269. 

15 C.J. p 1159 note 32. 

05. Mo.—Silver v. Missouri Pac. R. 

Co., 13 S.W, 410, 101 Mo. 79. 

15 C.J. p 1159 note 33. 

83. U.S.—Martin v. West, 32 S.Ct. 
42, 222 U.S. 101, 56 D.Ed. 159. 36 
L.R.A.,N.S., 692, afflrming 97 P. 
1102, 51 Wash. 86. 21 U.R.A..N.S,, 
324. 

817. Ky.—Arnold v. Eastin. 76 S.W. 

855, 116 Ky. 686, 25 Ky.L. 895. 

15 C.J. p 1159 note 35. 

831. Kan.—^Thomas v. Chicago, B. & 
Q. R. Co., 273 P. 451, 127 Kan. 326, 
64 A.L.R. 322. 

89. U.S.—^United Dredging Co. v. 
Lindberg, C.C.A.Tex.. 18 P.2d 463, 
afflrming, D.C., Lindberg v. South¬ 
ern Casualty Co., 15 F.2d 64, and 
certiorari denied United Dredging 
Co. of New Jersey v. Lindberg. 47 
S.Ct. 769. 274 U.S. 759, 71 L.Ed. 
1337. 

Seview of award 

Federal court has jurisdiction of 
suit to review award by industrial 
accident board under Texas work- 
men*s compensation act, where di¬ 
versity of citizenship and jurlsdic- 
tioifal amount are shown.—^Ellis v. 
Associated Industries Ins. Corpora- 



§ 52& 


COUBTa 


for the foreclosurc of licns, under the statutes of 
other States of actions for the recovery of state 
taxes paid;^^ and of certain xnatters connected with 
probate and adniinistration,92 such as the preserva- 
tion of assets of the estate, pending administra- 
tion in a state court of competent probate juris- 
diction, when they are shown to be in danger of 
Waste or dissipation,®^ or the adjudication of claims 
of creditors or next of kin or heirs to share in 
the estate.®^ Likewise, federal courts have con¬ 
current jurisdiction with the state courts over an 
action to rccover premises, the titlc to which was 
acquired from the United States,®® in certain mat- 
ters of assignments for the benefit of creditors or 
of insolvency,®® and in all cases of fraud, excepting 
fraud in obtaining a will of real and personal es- 
tate;®7 and the blending of legal and cquitable reme¬ 
dies in a state statute will not affect the ancient 
cquitable jurisdiction of federal courts.®® How- 
ever, the concurrent jurisdiction of the national 
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government with that of the States, which it has in 
the exercise of its powers of sovereignty in every 
part of the United States, is distinet from that ex- 
clusive jurisdiction which it has by the constitu- 
tion in the District of Columbia.®® 

The federal courts are the most appropriate 
forum in which to test the constitutionality of leg- 
islation by congress, even though the state courts 
have concurrent jurisdiction.^ Likewise federal 
statutes should be interpreted by federal rather than 
state courts,® although, in the absence of a peti- 
tion for removal, state courts possess the same pow- 
er in this respect as do the federal courts.® 

Under federal canstiiution and statutes, Upon 
the state courts, equally with the courts of the Union, 
rests the obligation to guard and enforce every 
right secured by the constitution and laws of the 
United States whenever those rights are involved in 
any suit or proceedings before them;^ and, where 


tlon, C.C.A-Tex., 24 P.Sd 800, affirm- 
Ing, D.C., Associated Industrial Ins. 
Co. V. EUis, 18 F.2d 484—New York 
Indenuiity Co. v. Hasmusson, D.C. 
Tax., 1 F.Sttpp. 1&8. 

90. IT.S.—^American Tank Co. v. 
Continental ic Commercial Trust & 
Savings Bank. C.C.A.Ark., 3 F.2d 
152—^Town of Fairfaz. ex rei. Bar- 
rtngrer v. Hubler, D.C.Okl., 23 P. 
Supp. 88. 

91- tJ.S.—ChicaSTO, B. & Q. H. Co. t. 
Osbome, Neb., 44 S.Ct 431* 265 tJ. 
S. 14, 88 878. 

92. U.S.—Stansbury v. Koss, D.C.N. 

Y., 10 P.Supp. 477. 

15 C.J. p 1153 note 70. 
ftalt by U^iited States atralast exeoo- 
toor 

TTnder federal statute srlving feder¬ 
al district courts Jurisdiction of suits 
brought by the United States, federal 
district court had jurisdiction of ac¬ 
tion against exeeutor by the United 
States for income taxes for years 
prior to death of decedent whose es- 
tate was being admlnistered in In- 
dlana probate court, notwithstanding 
Indlana statute givlng Indiana pro¬ 
bate courts exclusive Jurisdiction In 
such matters, the Jurisdiction of the 
federal and Indlana courts belng con¬ 
current; and the federal court was 
not vested with dlscretlon to re- 
nounce Its Jurisdiction.—^U. S. v. 
Peoples Trust & Savings Co. of Fort 
Wayneb C.CA.Ind., 97 P.2d 771, re- 
▼erslng, D.a, 19 FSupp. 437. 

98. U.a—^lennlngs v. Smlth, D.C. 
Ga., 242 P. 681—Smlth v. Jennings, 
Ga.. 238 F. 48» 151 aCJL 124, re- 
versing, B.C., Jennings v. Smlth, 
232 F. 921, certiorari denied 37 S. 
Ct 299, 243 UJ8. 635, 81 IjJEd, 940. 

94. IT.S.—0*Connor v. Slaleer, C.GLA. 


Neb., 22 F.2d 147. appeal dismissed 
Slaker v. 0*Connor, 49 S.Ct. 168, 
278 U.S. 188, 73 L.Ed. 258—Stans¬ 
bury V. Koss, D.C-N.Y., 10 P.Supp. 
477—^Harrison v. Moncravle, C.C.A. 
Okl., 284 F. 776, appeal dismissed 
Van Tine v. Moncravle. 41 S.Ct 874, 
256 U.S. 662, 66 L.EdL 787—Swann 
V, Austell, D.C.Ga., 253 F. 807, re- 
hearing denied 257 P. 870, afflrmed, 
C.C.A., 281 P. 486, certiorari de- 
nlfd 40 S.Ct 344. 262 U.S. 579, 64 
LuEd. 726—Jennings v. Sznith, D.C. 
Ga., 242 P. 661—Smlth v. Jennings, 
Ga., 238 F. 48, 161 C.C.A. 124, re- 
versing. D.C., Jennings v. Smith, 
232 F. 921, and certiorari denied 
37 S.Ct 399, 243 U.S. 635, 61 L. 
Ed. 940. 

15 C.J. p 1153 note 70 [cL [e]. 

Gredltos*B bUl to sell xeal astate 
Under state statute which vests 
the courts of equity with codrdlnate 
Jurisdiction with the orphans’ courts 
to order a sale of real estate of a 
decedent, where the personal estate 
is insufBclent to pay debts, a federal 
court of equity may entertaln a blll 
by a creditor whose status entitles 
hlm to invoke its Jurisdiction for the 
enforcement of his claim and those 
of other creditors against the real es¬ 
tate of a decedent, on an allegatlon 
of Insolvency of the estate, and may 
appoint a receiver for such real es¬ 
tate.—^Perklns v; Warburton. D.CMd., 

4 F.2d 742. 

96. U.S-—^Baton v. Calhoun, ac. 
Tenn., 47 P. 422. 

16 C.J. p 1180 note 42, 

sa U.S.—^New York Trust Co. v. 
Portsmouth & Bxeter St. R. Co., C. 
CLN.M., 192 F, 728' ■ - B rochon v. "Wil- 
80B, Wls., 01 F. 817, 34 C-OA. 81. 
16 aJ. p 1160 note 44. 
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97. U.S.—Gould V. Gouid, C.C.Ma8s., 
10 F.Cas.No.5,637. 3 Story 516. 

98. U.S.—Gammill Lumber Co. v. 
Board of Sup'rs of Rankin County, 
D.aMiss., 274 F. 630. 

99. U.S.—Ex parte Sicbold, Md.. 100 

U. S. 371, 25 lU.Bd. 717. 

1. N.Y.—People v. Hurlburt, 67 How. 
Pr. 362. 

2. Colo.—^Rico-Argentine Mining Co. 

V. Rico Consol. Mining Co., 223 P. 
31, 74 Colo. 444. 

3. Mich.—^Dougherty v. Michlgsa 
Bell Telephone Co., 209 N.W. 200, 
235 Mich. 416. 

4L U.S.—^U. S. V. Bank of New York 
& Trust Co., N.Y., 56 S.Ct. 343, 296 

U. S. 463, 80 UBJd. 331, afflrmed, C 
C.A., 77 P.2d 866, affirming, D.C, 
10 F.Supp. 269, certiorari granted 
56 3.CL 111, 296 U.S. 558. 80 L.Bd. 
393—U, S, V, Presldent and Direo* 
tors of Manhattan Co., N.Y., 56 a 
Ct. 348, 296 U.S. 463, 80 L.Ed. 331, 
afflrmlng. C.C.A., 77 P.2d 881, af¬ 
firming, D.C., 10 F.Supp. 269, cer¬ 
tiorari granted 56 S.Ct, 111, 296 U. 
S. 668, 80 L.Ed. 393—U. S. v. Plnk, 
N.Y,, 66 S.Ct. 843, 296 U.S. 463, 80 
L.Hd. 331, affirming, C.C.A., U. S. v. 
Van Schaick, 77 F.2d 880, certiorari 
granted 66 S.Ct. 111, 206 U.a 558, 
80 L.Ed. 393—Mooney v. Holoban, 
55 S.Ct. 340, 294 U.S. 103, 79 L.Bd. 
791, 98 A.Li.R. 406, rehearing de¬ 
nied Ex parte Mooney, 66 S.Ct 511, 
294 U.S. 732, 79 L-Ed. 1261—Baker 

V. Atehison, T. & S. F. Ry. Co., C 
C.A.C 0 I 0 ., 106 F.2d 525, certierari 
denied Atehison, T. & S. F. R. Co. 
V. Baker, 60 S.Ct. 296. 

Pa—Miller v. Reading Co., 140 A 
618, 292 Pa. 44. 

Fadexal oottrts do not have exola- 
sivs Jnzisdactloii of controversles 
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eacclusive jurisdiction has not been expressly or im- | As a gencral nile, the grant of jurisdiction to 
pliedly g^anted to the federal courts, state courts i fedcral courts does not of itself imply that the 
havc concurrent jurisdiction to enforce such rights,^ j jurisdiction :s to bc exclusivcJ So, where a right 
provided they are authorized by the state constitu- j of action, given hy a statute of the United States, 
tion and statutes to take jurisdiction.® j is in advancemcnt of a common-Iaw right, exist- 


arlaing under constitution.—Taylor 
V Pe Hart, D.C.Mo.. 22 F.2d 206, dis- 
l^Ased 47 S.Ct. 767. 274 U.S. 726, 
71 L»d. 1335. 

6, XT.S.—Grubb v. Public Utilities 
Commlsslon, Ohio, 50 S.Ct 374, 231 
U.S. 470, 74 L.Ed. 972, afflrmlng, 
P.C., 33 P.2d 323—Lehlgh Valley 

R. Co. of New Jersey v. Martin, C. 
C.AN.J.. 100 P.2d 139, certiorari 
denied 69 S.Ct. 592, 306 U.S. 651. 83 
L.Bd. 1049, reheaiingr denied 69 S. 
Ct 784, 306 U.S. 669, 83 U.Ed. 1063, 
certiorari denied Central R. Co. of 
New Jersey v. Martin, 59 S.Ct. 592, 
806 U.S. 661, 83 L.Ed. 1049, re- 
hearing' denied 59 S.Ct. 784, 306 U. 

S. 669, 83 L.Ed. 1068, certiorari 
denied 59 S.Ct. 592, 306 U.S. 651, 
83 Ii.Ed. 1049, rebearingr denied 59 
S.Ct 786. 806 U.S. 670, 83 L.Ed. 
1064, certiorari denied Delaware, L. 
& W. R. Co. V. Martin, 69 S.Ct 693, 
306 U.S. 651, 83 L.Ed. 1049, re- 
bearingr denied 59 S.Ct 785, 306 

U. S. 670, 83 L.Ed. 1064, certiorari 
denied New Toik Cent. R. Co. v. 
Martin, 59 S.Ct 593. 306 U.S. 651, 
83 LEd. 1049. rehearlncr denied 59 
S.Ct 786, 306 U.S, 670. 88 L.Ed. 
1064, certiorari denied New Jersey 
& N. Y. R. Co. V. Martin, 59 S.Ct 
593, 306 U.S. 651. 83 L.Ed. 1049, re- 
hearlng denied 59 S.Ct 786, 306 U. 
S. 670, 83 L.Ed. 1064, certiorari 
denied New York, S. & W. R. Co. v. 
MarUn, 59 S.Ct 693. 306 U.S. 651. 
88 L.Ed. 1049, rehearln^ denied 59 
S.Ct 786, 306 U.S, 670, 83 L.Ed. 
1064, certiorari denied Erle R. Co. 

V. MarUn, 69 S.Ct 593. 306 U.S. 
651, 88 L.Ed. 1049, reheaiing de¬ 
nied 69 S.Ct 785, 306 U.S. 670, 83 
LEd. 1064, certiorari denied Le- 
hiffh Valley R. Co. v. Martin, 69 
S.Ct 593. 806 U.S. 651, 83 LEd. 
1049,.rehearing denied 59 S.Ct 785, 
306 U.S. 670, 83 L.Ed. 1064—Guit- 
erman ▼. Pennsylvania R. Co., B.C. 
N.Y., 48 P.2d 851. 

Kan.—^Thomas v. Chicago, B. & Q. 
R Co., 273 P. 461, 127 Kan. 826, 
64 A.LR. 322. 

Ho.—State ex inf. McKittrick v. 
American Colony Ins. Co., 80 S.W. 
2d 876, 336 Mo. 406—Ex parte 
Gounis. 263 S.W. 988, 304 Mo. 
428. 

NJ,—^Pryns v. Pair Lawn Fur Dreas- 
Ing Co.. 168 A. 862, 114 N.J.Bq. 
462. 

N.Y.—^New York Lumber Trade Asa^n 
V. Lacey, 281 N.Y.S. 647. 246 App. 
Div. 262, reversing 277 N.Y.S. 519, 
154 Miae. 747, and afflrmed 199 N.B. 
688. 269 N.Y. 696, amended 200 
NJBl 64, 269 N.Y. 677, certiorari 


denied 56 S.Ct. 954, 298 U.S. 684, 
80 LEd. 1404—Venner v. New 
York Cent & H. R. R Co., 164 N. 
Y.S. 626, 177 App.Div. 296, afflrm- 
ing Venner v. New York Cent. R 
Co.. 158 N.Y.S. 602. 94 Miae. 671— 

U. S. V. Sirianni, 250 N.Y.S. 77. 140 
Misc. 124. 

Okl.—Severson v. Home Owners 
Loan Corporation, 88 P.2d 311. 
184 OkL 496. 

Tex.—Caruthers v. Hines. Com.App., 
290 S.W. 165. afflrming, Clv.App., 
283 S.W. 244, and certiorari denied 

48 S.Ct 18. 275 U.S. 525. 72 L.Ed. 
406. 

Wla.—U. S. V. Richards, 229 N.W. 
657, 201 WiB. 130—Smithers v. 
Brunkhorst 190 N.W. 349. 178 Wis. 
530—Chicago, M. & St. P. Ry. Co. 

V. McGinley. 186 N.W. 218, 175 
Wis. 566. 

15 C.J. p 1156 note 3. 

Pedetal conrt not dlvested of Jnris- 
dlctloa 

Concurrent remedy In state court 
does not divest federal court of Ju¬ 
risdiction in case involving federal 
constitution.—Gamage v. Masonic 
Cemetery Ass’n, D.C.Cal., 31 F.2d 
308. reversed on other grounds, C.C. 
A. Masonic Cemetery Ass’n v. Gam¬ 
age. 38 F.2d 950, 71 A.LR 1027, cer¬ 
tiorari denied Gamage v. Masonic 
Cemetery Ass’n. 51 S.Ct 30, 282 U.S. 
852, 75 LEd. 755. 

CompeUlng pasrxnsxit of snm dns im^ 
d63 federal statnte 
State courfs Jurisdiction in man¬ 
damus to compel county officers to 
pay state sum due under federal 
statute was not incompatible wlth 
federal courts' Jurisdiction.—State v. 
Siegmund, 266 P. 1075, 125 Or. 197, 
certiorari denied State of O^egon ex 
reL Van Winkle v. Siegmund, 49 S. 
Ct. 12, 278 U.S. 608, 73 LEd. 534. 

AlthouglL constxuctlon of federal 
statote Is inTolved state court bas 
Jurisdiction: 

(1) Of a suit to determine the 
title to land in the state, between 
citizens thereof. 

Mo.—^Perry v. 0’Haiilon, 11 Mo. 685, 

49 Am.D. 100. 

5. D. —^Egan v. McDonald, 163 N.W. 
915, 36 S.D. 92. 

(2) Of an action to determine title 
to personal property sold by col¬ 
lector of port—0*Gorman v. Kaplan, 
198 N.Y.S. 221, 120 Misc. 327, af- 
firmed 202 N.Y.S. 942, 208 App.Div. 
714. 

6. Mo.—^Ex parte Gounis, 263 S.W. 
988, 304 Mo. 428. 
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X.y.—u. s. V. Sirianni, 260 N.Y.S. 

77, 140 Misc. 124. 

Usiitation by state 

The state, by provislons in its Con¬ 
stitution or by approprinte legisla- 
tlon. may limit the Jurisdiction of 
the courts so that they may not take 
cognizance of action s brought un¬ 
der a federal statute.—U. S. v. Siri¬ 
anni, supra. 

Fersoaal iajnzy actioa by rail- 
way postal olerk against railroad 
was held within Jurisdiction of 
state court, as against contentlon 
that action rested on constructlon 
and enforcement of laws of congress, 
as to which state court was unau- 
thorized by the constitution and laws 
of the state.—Pittsburgh, C., C. & St 
L Ry. Co. V. Stephens, 157 N.E. 58, 
86 Ind.App. 251. 

7* U!S.—U. S. V. Bank of New York 
& Trust Co., N.Y., 56 S.Ct. 343, 296 
U.S. 463, 80 LEd. 331. afflrmed, 
C.CA, 77 F.2d 866, afflrming, D. 
C., 10 F.Supp. 269, certiorari grant- 
ed 56 S.Ct. 111, 296 U.S. 558, 80 L 
Ed. 393—U. S. V. President and 
Directors of Manhattan Co., N.Y., 
56 S.Ct 343, 296 U.S. 463, 80 LEd. 
331, afflrming, CC.A, 77 F.rd 881, 
afflrming, D.C., 10 F.Supp. 269, 
certioraii granted 56 S.Ct 111, 296 
U.S. 558, 80 LEd. 393—U. S. v. 
Pmk, 56 act 343, 296 U.S. 463, 
80 L.Ed. 331, afflrming, C.C.A, U. 
S. V. Van Schaick, 77 F.2d 880, cer¬ 
tiorari granted 56 S.Ct. 111, 2C6 U. 
S. 558, 80 LEd. 393. 

Provislons of Judioial oode defining 
jurisdiction of federal distnet couits 
authorize plaintiffl falling within its 
terms to institute suit In federal 
court but do not divest state court 
of jurisdiction.—Columbian Nat. Life 
Ins. Co. V. Cross, Mass., 9 N.E.2d 
402. 

Sifeet of fedezal labor legUlatloa 
Federal legislatlon establishlng the 
national labor relations boaid and 
conferring on that board certain 
powers respecting labor disputes did 
not take Jurisdiction away Arom 
state court in action between labor 
unions over possession of the hir- 
ing hall maintained at certain port 
for longshoremen, and hence state^ 
courfs order, flndmg individua! guil- 
ty of contempt of court for criticlz- 
ing decision in that action and 
threatening certain conduct if deci¬ 
sion should be attempted to be en- 
forced, was not invalld on ground 
that court had no Jurisdiction.— 
Bi-idges V. Superior Court in and for 
Los Angeles County, CaL, 94 P.2d 
983, 
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ing indcpcndcntly of the legislation of congress in 
pursuance of the powers deloguted by thc constitu- 
tion of the United t^tatcs, the concurrent jurisdic- 
tion of the state courts is not takcn away.*^ Also, 
■wherc the state courts have lorig enjoycd jurisdic- 
tion over the subjcct mattcr of an action, juris- 
diction is not withdrawn by federal statute uniess 
such an intentioji is distinctly manifestcd.® IIow- 
ever, mere rcservation of partially concurrent ju- 
risdiction to state courts by an act of congress con- 
ferring an otherwise exclusi ve jurisdiction on na- 


tional courts cannot create substantive rights or ob* 
ligations or indicate assent to their creation by 
the States.^® 

State courts, in accordance with thcse rules, ex- 
cept in 50 far as they are unauthorized under state 
law and except as exclusi ve jurisdiction has been 
vested in the federal courts, have jurisdiction of 
cases involving or arising under federal statutes, 
such as the Employers* Liability Act,il the Agricul- 
tural Adjustment Act,i^ the National Industria! Re- 
covery Act,^^ the National Prohibition Act,!^ thc 


& Or.—Suthi^rland v. Wlrkoy, 2Sfl 
P. 375, 373, 133 Or. 258. quotitiff 
Oozpos JtlZlB. 

16 C.J. p 1156 note 87. 

«. N.T.—Elliott V. Steinfeldt. 4 X.T. 
s.2a 9. 254 App.Div. 738, followed 
in Murphy v. Steinfeldt. 4 N.Y.S.2d 
10. 254 App.Div. 741. 

la U.S.—Knlckerbocker Ice Co. v. 
Stewart. N.T., 40 S.Ct. 438. 253 U. 
S. 149. 64 LBd. 834, 11 A.L.H. 1145, 
reversing Stewart v. Knickerbock- 
er Ice Co., 123 N.E. 3S2. 226 X.Y. 
302. a«rmins 173 N.T.S. 924, 187 
App.Diy. 915. 

Bxclusive iurisdiction see supra S 
625. 

U. U.S.—McKnett v. St. XiOUis A B. 
F. Ry. Co., 54 S.Ct 690. 292 U.S. 
230. 78 L.BJ. 1237. reversing 149 
So. 822. 227 Ala. 349. certiorari 
granted 54 S.Ct 210, 290 U.S. 621. 
78 L.Bi. 543. motion denied 51 S. 
Ct. 439. rehearing deniod 54 S.Ct. 
855. 292 U.S. 613, 78 U.Ed. 1472, 
Ark.—St Louis-San Franclsco Ry. 
Co. V. Pearson, 281 S.W. 910, 170 
Ark. 842. certiorari denied 47 S-Ct. 
101. 273 U.S. 711. 71 L.EJ. 853. 

111.—Taylor v. Southern Ry. Co., 182 
N.B. 805, 350 IlL 139. reversing 259 
111.App. 271—Spencer v, Chlcago i 
A N, W. Ry. Co., 168 N.EL 686. 336 
111. 560, reversing 249 III.App. 463, 
and certiorari denied 50 S.Ct 249, 
281 U.S. 736. 74 l..Ed, 1151—Wal- 
ton v. Pryor, 116 N.E. 2, 276 111. 
563, L.R.A.X91SE 914, error dis- 
missed 38 S.Ct 10, 245 U.S. 675, 62 
IfEd. 542—Taylor v. Atehison. T. 
A S. F. Ry. Co., 11 N.E.2d 610, 292 
Xll.App. 457, certiorari denied At¬ 
ehison, T. & S. F. R. Co, V. Tay¬ 
lor. 58 S.Ct 942, 304 U.S. 560. 82 
I<.Ed. 1528—Hayes v. Wabash R, 
Co., ISO IlLApp. 511, error dls- 
missed Wabash R. Co. v. Hayes, 34 
S.Ct 729, 234 U.S. 86, 58 L.Ed. 
1226. 

Ia.—^P orter v. Lancaster, 2 Ita.App, 
47. 

Minn.—^Boright v. Ohicago, R. I. & 
P. R. Co., 230 N.W. 457, 180 Minu. 
52—Wltort V. Chlcago A N. W. Ry. 
Co.. 226 N.W. 934. 178 Minn. 261— 
Eowalski v. Chicago A N- W. Ry. 
Co., 199 N.W. 178, 158 Minn, 388. 


Okl.—Lusk v. Phelps, 175 P. 756, 71 
Okl. 150. 

S.C.—Crawford v. Davis, 134 S.B. 
247, 136 S.C. 95. 

Wls.—Chicago, M. A St P. Ry. Co. v. 
McGinley, 185 N.W. 218, 175 Wls. 
565. 

15 C.J. p 1156 note 4. 

Votwithstanding incidental bnrden 
to interstate oommeroe, state court 
has Jurisdiction. 

Minn.—State v. Ulstrict Court of 
Uyon County, 194 N.W. 7S0, 156 
Minn. 380. 

Mo.—Meek v. New Tork, C. A St. 
U. R. Co., 88 S.W.2d 333, 337 Mo. 
1188, certiorari denied New York, 
C. & St U. R. Co. V. Meek, 56 S. 
Ct 668. 297 U.S. 722, 80 L.Bd. 
1006. 

Xhity of court to take juxisdiotioii. 

(1) The employers* liability act 
does not purport to require state 
courts to entertain sults arising un¬ 
der it but only empowers them to 
do 80 . Theie is nothing in the act 
that purports to force a duty upon 
such courts as agamst an otherwise 
valid excuse.—^McKnett v. St Louis 
A S. F. Ry, Co.,. 54 S.Ct. 690, 292 
U.S. 230, 78 I*Ed. 1227, reversing 149 
So. 822, 227 Ala. 349, certiorari 
gianted 54 S.Ct 210, 290 U.S. 621, 
78 L.Ed. 542. motion denied 54 S.Ct 
439, rehearing denied 54 S.Ct 855, 
292 U.S. C13, 78 L.Ed. 1472—Douglas 
v. Niw York, N. H. & H. R. Co., 49 
S.Ct 365, 279 U.a 377, 73 L..Ed. 747, 
afflrmlng 162 N.B. 532. 248 N.Y. 580, 
certiorari grranted 49 S.Ct. 25, 278 U. 
S. 590, 73 Li.Ei. 523 and alUrmlng 227 
N.Y.S. 797, 223 App.Div. 787—South¬ 
ern Ry. Co. V. Cochran, C.C.A.Ky., 56 
P.2d 1019. 

(2) Uikewise, thls act Indicates no 
intent to prohibit an equlty court of 
a state from regulating the conduct 
of its citizens when suing under 
such act in another state by injunc- 
tion, to prevent hardship, oppression, 
or fraud, where such power existed 
prior to the act—Chlcago, M. A St 
P. Ry. Co. V. McGinley. 186 N.W. 
218, 175 Wia 665. 

(3) However, it is the duty of a 
state court to exerclse jurisdiction of 
a cause arising under such act. when 
its jurisdiction as prescribed by local 

800 


law is appropriate for the occasion 
and is properly invoked. 

U.S.—^McKnett v. St. Louis & s. P. 
Ry. Co., 54 S.Ct 690, 292 U.S. 230, 
78 L.Ed. 1237, reversing 149 So! 
822, 227 Ala. 349, certiorari granted 
64 S.Ct 210, 290 U S. 621, 78 L.Bd. 
542, motion denied 54 S.Ct 439, 
rehearing denied 54 S.Ct. 855, 292 
U.S. 613, 78 L.Ed. 1473. 

Minn.—State v. District Court of 
Lyon County, 194 N.W. 780, 156 
Minn. 380. 

Mo.—^Brlght V. Wheelock, 20 S.W.2d 
684, 323 Mo. 840. 66 A.L.R. 263. 
Ohlo.—Loftus V. Pennsylvanla R. 
Co., 140 N.E. 94, 107 Chio SL 362, 
affirming 16 Ohio App. 371, and 
error dismissed 46 S.Ct 97, 266 U. 
S. 639, 69 L.Ed. 483—Casebolt v. 
Kanawha & M. Ry. Co., 5 Ohlo 
App. 431. 

axclusive zight of federal eourts 
to construe the act not encroached 
by state court by holding contnbu- 
tory negligence must be pleaded.— 
Chesapeake & O. Ry. Co. v. Shirley*g 
Adm’x. 291 S.W. 396, 218 Ky. 337. 
12. Cal.—^Brock v. Superior Court in 
and for Los Angeles County, 86 P. 
2d 805. 12 Cal.2a 605. 

Ssistenca of volld licens* 

A superior court had jurisdiction 
to determine whether at time dl> 
rector of agriculture issued license 
for marketing citrous fiuits a valid 
federal license provided for by the 
National Agricultural Adjustment 
Act existed as required by statuta 
—^Brock V. Superior Court in and for 
Los Angeles County, supra. 

13L N.Y.—Cleaners' & Dyers* Board 
of Trade v, Spotless Dollar Clean- 
ers, 270 N.Y.S. 168, 150 MIsc. 699 
—Sherman v. Abeles, 269 N.Y.S. 
849, 150 Misc. 497, affirmed 2C9 N. 
Y.S. 864, 241 App.Div. 676, reversed 
on other grounds, 193 N.E. 241, 
265 N.Y. 383, 96 AL.R. 1384. 

N.C.—James v. Sartin Dry Clean- 
ing Co., 181 S.B. 341, 208 N.G 
412. 

14L Wls.—U. S. V. Richards, 229 N. 
W. 667, 201 Wls. 130. 

Aotlous to ahat* and «njoin nnt 
sances, under the National Prohibi¬ 
tion Act, may be maintained in state 
courts. 
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postal laws,l5 laws relating to public lands,!® the 
Safcty Appliance Act,i7 the Sherman Anti-Trust 
Act and the Qayton Act,i8 the Trading with the 
Encmy Act,i® and the War Risk Insurance Act.20 
Also it has been held that a state court has juris- 
diction of a suit to determine the constitutionality 
of a state statute, which is attackcd as in viola- 
tion of the fcderal constitution,2i and may deter- 


; mine the validity of a fcderal law where the en- 
! forcement of a state statute depends thercon .22 

Suits in which United States or its representative 
or agency is a pariy\ The constitution of the Unit- 
• ed States does not commit to the fcderal courts 
and withhold from the state courts jiirisdiction of 
all suits in which a fcderal agency or instrumentali- 
ty is a party.23 So the jurisdiction of federal 


Conn.—U. S. v. Stevens, 130 A. 240. 
103 Conn. 7. 

Mo.—Ex parte Gounis. 263 S.W. 988, 
304 Mo. 428. 

Wlp. —U- S. V. Richards, 229 N.W. 

667, 201 Wis. 130. 

Aetion for damerss 
State court could enforce the rlght 
of action for damasres for the un- 
lawful sale of IntozicatiniT liquor 
provlded by Volstead Act.—Smithers 
V. Bfunkhorst, 190 N.W. 349, 178 
Wis. 530. 

15. U.S.—Lewls Pub. Co. v. Wyman. 
C.C.MO., 152 F. 200. 

16. Aris.—Boyce v. Pima County, 
208 P. 419. 24 Arla. 259. 

gzanted to state in tmst 
The reservation by congress in 
granting certain lands to a state in 
trust, of the right of the attomey 
general of the United States to in¬ 
stitute suit in the United States 
courts to enforce the piovlsions of 
the trust. does not deprive the state 
courts of jurisdiction to compel the 
performance by state officers of the 
duties imposed on them by state 
statute for the performance of the 
trust; rnd since there is nothing 
in the language of the Fnabling Act 
of June 20. 1910, fi 2$. conferring ex¬ 
clusi ve Jurisdiction on federal courts 
to enforce such trust, or to prevent 
its breach, state couits haye con¬ 
current jurisdiction of any actlons 
or pror*eedings axislng out of the 
administmtion theieox.—^Boyce v. 
Finm County, supra. 

Xomestead cdaiins 
When an entryman has complied 
vith the laws of the United States 
relative to taking possession of un- 
surveyed and unappropriated public 
lands as a homestead, and has per- 
formed acts in settiement thereon, 
the state courts will protect him in 
his possession as though he had ini- 
tiated his rights under the state law. 
Arlz.—Wamble v. Evants, 203 P. 654, 
23 Ariz. 307. 

Cal.—Puller v. Puller, 169 P. 36'9, 
176 Cal. 637. 

Bstabllshment of tznst as to ■mi-ning 

Secrelary of interior, by granting 
lease to asslgnee of locators of mln- 
ing claim pursuant to a federal stat¬ 
ute, did not deprive state court of 
jurisdiction to determine suit to es- 
tablish trust as to locatores profits.— 

21C J.S.-51 


Atchley v. Vamer, 280 P. 616, 138 
Okl. 156. 

17. Pa.—^Miller v. Reading Co., 140 
A. 618, 292 Pa. 44. 

£ir» 2 t of state laglslatioa 
Workmen*s Compensation Act did 
not oust state courts' jurisdiction of 
actions under Federal Safety Appli¬ 
ance Act.—Mlller v. Reading Co.. su¬ 
pra 

18. U.S.—Guiterman v. Pennsyl- 
vanla R. Co., D.C.N.T., 48 P.2d 851. 

ActlozL for accoimticg 

State court had jurisdiction of ac¬ 
tion brought by stockholder against 
railroad Corporation and dlrectors 
thereof to compel accounting for 
losses growing out of violations of 
Clayton Act and Sherman Anti-Trust 
Law.—Hand v. Kansas City South¬ 
ern Ry. Co., D.CN.y., 55 P.2d 712— 
Guiterman v. Pennsylvania R. Co., 
D.C.N.T.. 48 P.2d 851. 

Befenses 

<1) In suit to rescind contract. 
whereln defendant filed counterclaim 
for amount due thereunder. it was 
held that plaintiff was entitled to 
maintain defense that contract was 
invalid under the Sherzzian and 
Clayton Acts, where illegality of 
contract was alleged in reply as de¬ 
fense to counterclaim and plaintiff 
sought no affirmative advantage by 
reason of such statutes.—^Remlngton 
Rand v. International Business Mach. 
Corporation, 3 N.T.S.2d 615, 167 

Misc. 108. 

(2) However, there is authority to 
the elTect that the determination of 
issues arising under the federal anti- 
trust laws, whether raised by way 
of attack or defense, rests ezclusive- 
ly wlthin the jurisdiction of the 
fedei-al courts.—General Talking Pic- 
tures Corporation v. De Marce, 279 
N.W. 750, 203 Minn. 28. 

Aetion, to restrain combination in 
restxaint of trade was not within ex- 
clusive jurisdiction of federal courts 
where evil alleged did not affect in¬ 
terstate commerce so as to come 
within the scope of the Sherman and 
Clayton Acts.—Dothan OH Mill Co. 
V. Bspy, 127 So. 178, 220 Ala. 605. 

Vo federal gnestlon 

On demurrer to bili by labor union 
to restrain Interference with con- 
tract with employer granting right 
to use union stamp and requiring 
employment of union members, such ^ 

8U1 


contract did not involve federal ques- 
tion under Sherman Anti-Trust I*aw. 
—Goyette v. C V. Watson Co., 140 
N.E. 285, 245 Mass. 577. 

10. U.S.—Miller v. Clausen, C.C.A. 
Neb.. 209 F. 723, appeal dismissed 
46 S.Gt 105, 269 U.S. 595, 70 UEd. 
431. 

Jtirisdletioa of state conrta 

(1) County court had jurisdiction 
to determine who were heirs to land. 
although alien property custodian 
had taken possession thereof under 
the Trading with the Elnemy Act, 
as amended.—^Miller v. Clausen, sa¬ 
pra. 

(2) A deceased alien eneniy*8 funda 
or securitles in bank*8 possession are 
within surrogate court'8 jurisdiction 
and may be made subject of provl- 
sion in decree settiing accounts of 
exeeutor of his will for repayment to 
United States attomey genexal as 
successor of alien property custo¬ 
dia», by whom they were pald or 
dellvered to estate and deceased^s 
widow pursuant to previous attomey 
generars orders.—In re Sielcken*8 
EsUte, 3 N.Y.S.2d 793, 167 Misc. 
327. 

20i Ohio.—Borland v. Whltmer, 182 
N.E 686, 43 Ohio App. 285, cez^ 
tiorari denied Borland v. Wltmer, 
53 S.Ct 607, 288 U.S. 616, 77 L.Ed, 
989. 

Bstablishment of tznst in proceeds 
of war risk Insurance is within ju¬ 
risdiction of state court. 

111.—Mueller v. Mueller, 222 IlLApp. 
435. 

Ohio.—Borland v. Whitmer, 182 N.E. 
686, 43 Ohio App. 285. certiorari 
denied Borland v. Witmer, 53 S. 
Ct 507, 288 U.S. 616, 77 L-Ed. 
989. 

Petermlnatloa. of xisflxtm nuder con- 
traot by bencficiary of war risk In¬ 
surance to pay proceeds thereof to 
another is within jurisdiction of 
state court.—Bostrom v. Bostrom, 
236 N.W. 732, 60 N.B. 792. 

91. U.S.—Blythe v. Hlnckley, CaL, 
21 S.Ct 390, 180 U.S. 883, 45 L.Ed. 
557. 

15 CJ. p 1158 note 20. 

82: Me.—State v. Sawyer, 94 A. 886, 
113 Me. 458, L.R.A.1915F 1031. 

23. Okl.—Severson v. Home Owners 
Loan Corporation, 88 P.2d 344, 184 
OkL 496. 
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courts over suits by thc United States is not cxdu- 
sive,“* and the jurisdiction of a state court, where 
apptopriate to the occasion, may be invoked, in con- 
formity to local laws, by a fedcral agent, agency, or 
instrumcntality, whcn pcnnission by congress has 
becn cxpressly or implicdly givcn.^s Similarly, 
state courts havc jurisdiction of a suit against a 
federal officer,« agcnt,27 or agency,28 except where 


exclusive jurisdiction is given the federal courts. 
Furthermore, even where federal courts have becn 
given exclusive control over claims against a par- 
ticular officer or agent by act of congress, state 
courts are not necessarily deprived of jurisdiction 
over actions indirectly involving a claim against 
such person,29 and the jurisdiction of the federal 
courts is not exclusive, under a charter of a cor- 


WorkLnff iLSdar gownxmt/at eo&traet 
State court Is not deprived of 3u- 
rtsdlcticn of personal injury actlon 
b 2 cau 8 e parties were engasred in 
Work under contract with the United 
States govemment.—Ohlo River Con- 
troct Co. V. Gordon, Kv.. S.Ct. 699. 
£44 U.S. SS, 61 L.Ed. 997. 

U.S.—U. S. V. Bank of New 
Tork & Tnist Co., C.C.A.N.Y., 77 
r.2d 8G6. afflrmin^ D.a. 10 P.Supp. 
269, certioraii granted 66 S.Ct. 111. 
296 U.S. 558, 80 lu-Bd. 392, afflrmed 
66 S.Ct 343, 296 U.S. 463, 80 L.Ed. 
881, and affl/med, C.C.A., U. S. 
V. President and Directors of Man¬ 
hattan. 77 P.2d 881 —Merryweather 
V. U. S.. C.C.A.Wash., 12 P.2d 407. 
Ohlo.—Knox Nat. Farm Loan Ass^n 
V. Phillips, 7 N.B.2d 566. 64 Chio 
App. 834. 

Scooaadiatf for t aI riTig pzlvata 
lioiopaity for a fort site hy the feder¬ 
al govemment, la wlthin Jurisdiction 
of state court,— Gilmer v, Ijine Polnt, 
18 CaL 229. 

85. Okl,—Severson v, Home Owners 
Loan Coiporatlon, 88 P.2d 344, 184 
, OkL 496. 

Owners* Xioaa Cozpozatloa 
can maintain foreclosure action in 
state court, 

Ohlo,—^Home Owners* Ix>an Corpora¬ 
tion V. Sheiwln, 18 N.B.2d 992, 59 
Ohio App. 667, appeal dismissed 
Home O jrtiers' Loan Corpoi ation v. 
Welsh. 17 N.EL2d 270, 134 Ohio St. 
356. 

OkL—Severson v, Home Owners 
Loan Corporation, 88 P.2d 844, 184 
OfcL 496. 

Blxeotor ganeral against whom 
damages were recoveicd by shipper 
cou.d bring action against second 
shipper whose e.ror caused the loss, 
to recover the omount paid, in a 
state court.—Davis v. Camey & Mc- 
Colgan, 240 S.W. 883, 210 MaApp. 
694. 

ano*» paroperty oostodiaiL 
State court had Jurisdiction of ac¬ 
tion by alien p^operty custodian for 
eonversion of sto*.k seized from ene- 
my owners.—^Sutheiland v. Wickey, 
289 P, 376, 133 Or. 266. 

Aotloa for the death of soldler of 
the national guard kliled on railroad 
while guardlng btidge, was within 
JnrlsdicUon of state court.—Gulf & 
S. L R. Co. v. Prine, 7» So. 62, 118 
Mtss. 90. 


86. Pa.—Halnes v. Lone Star Ship- 
building Co., 110 A. 788, 268 Pa. 

15 C.J. p 1167 note 6, p 1168 note 16, 
OfDLoer of national gtiaxd 

In time of peace state courts have 
Jurisdiction of a proceeding against 
an offlcer in the national guard to 
require hlm to discharge a member 
thereof, since, under the National 
Defense Act, as amended, the nation¬ 
al guard Is oniy a potentlal part of 
the United States army, find not in 
fact a part thereof until congrress 
has made requisite declaratlon of 
enistence of emergency.—Blanco v. 
Austln, 197 N.Y.S. 328, 204 App.Div. 
34. 

87. U.S.—Davis v. George B. New- 
ton Coal Co., 46 S.Ct. 305, 267 U.S. 
292. 69 LuBd. 617, afflrming George 
R Newton Coal Co. v. Davis* 126 
A. 102. 281 Pa. 74. 

BIroetor generai of railroads 

(1) Where director general, pur- 
suant to orders of fuei administrator 
under Lever Act, seized coal durlng 
transportatlon from seller to buyer, 
and paid seller the contract price 

I therefor under Transportation Act, 
action was maintainable in a state 
court against him for the dlfference 
between such contract price and the 
market price at the time of taklng. 
—Davis v. George R Newton Coal 
Co., supra. 

(2) Under Federal Control Act of 
1918 and Transportation Act of 1920, 
and presidentlal proclamatlon of 
April 11, 1918, state courts had Juris- 

; diction of action against director 
I general to recover overcharges on 
; intra-state shipments. — Goiham 
[ Bvos. Co. v. Ann Arbor R Co., 200 
N.W. 287, 228 Mich. 273. 
rodexal court xeo^vers 

(1) Receiver of railway appointed 
by federal court was suable as of 
right in state court for negllgent 
killing of peison through opez ation 
of train by receiver*s employees.— 
Gay V. -Rutt 64 S.Ct. 608, 292 U.S. 
26, 78 L.Ed. 1099, 92 A.L.R. 970, af- 
fl**ming. C.C.A.. Ruff v. Gay, 67 F.2d 
684, reversing, D.C., 3 F.Supp. 264, 
and certiorari granted Gay v. Ruff, 
54 S.Ct. 377, 291 U.S. 654. 78 L.Bd. 
1047. 

(2) Action against. Corporation 
which assumed liablUtles of federal 
receiver after his discharge,^ was 
properly brought in state court.— 
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Bremer v. Chlcago & E. I- Ry. Co„ 
247 IlLApp. 406. 

88. Mich.—^B utt v. Heffnor, 286 N, 
W. 169, 289 Mich. 91. 

Federal Scuslng Adminlstratloa 
Where statute creating Federal 
Houslng Administration authorized 
administrator in his offisial capacity 
to "sue and be sued*’ in any court 
of competent jurisdiction, Federal 
Houslng Administration through ita 
state director was subject to be 
sued as garnishee defendant in state 
court.—Burr v. Heffiner, supra. 
Bmexgeucy STeet Oozporatlon 

(1) It has heen held that congress 
has authorized the bringing of suits 
against the Emergency Fleet Corpo¬ 
ration in state courts. 

U. S.—Sloan Shlpyard Corporation v. 
United States Shipping Board 
Emergency Fleet Corporation, 
Wash., 42 S.Ct. 386, 268 U.S. 549. 
66 L.Bd. 762—Atlantic Corporation 
V. U. S. Shipping Board Emergency 
Fleet Corporation, D.C.N.H., 286 F. 
222 . 

Pa.—Haines v. Lone Star Shipbuild- 
ing Co., 110 A. 788, 268 Pa. 92. 
j (2) However, there is authority to 
the contrary.—Southern Brtdge Co. 

V. U. S. Shipping Board Emergency 
Fleet Corporation, D.C.Ala., 266 F. 
747. 

Federal fazm loan assodatloiL 
State court had Jurisdiction in suit 
to quiet title by insolvent farm loan 
association*s member as creditor and 
stockholder to appoint receiver for 
assoclation and to determine mem- 
ber*s right to have his stock accept- 
ed at its face value on payment of 
his loan.—Knoz Nat. Farm Loan 
Ass’n V. Phillips, 7 N.E.2d 666, 64 
Ohio App. 334. 

Fedexally controlled business 

An action against a telegraph com- 
pany for damages sustalned from the 
delay in the delivery of a telegraphic 
message during federal control was 
properly brought in state court— 
B**ewer v. Postal Telegraph-Cable 
Co., 212 P. 106. 112 Kan. 671. 

89. Or.—Sutherland v. Wickey, 289 
P. 376, 138 Or. 266. 

AUen. property custodian 

Exclusive Jurisdiction vested in 
federal courts over claim against 
alien property custodian does not de- 
prive state court of general Jurisdio- 
tlon over torts.—Sutherland v, Wlck* 
ey, supra. 



coriiTS 


21 C-J.S. 

poration declaring it capable of suing and hcing 
sucd in siich courts.^O 

Interstate commcrce. State courts, except wherc 
they arc unauthorized under state law and cxcept 
in so far as cxclusive jurisdiction has been vested 
in the federal courts, have concurrent jurisdiction 
over cases pertaining to interstate commerce, in- 
cluding cases involving or arising under federal 
statutes rcgulating interstate commerce, such as the 
Interstate Commerce Act and amcndments therc- 
to.3l In accordance with this rule it has been held 
that state courts have concurrent jurisdiction with 
federal courts over actions for the enforcement of 
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rights concerning interstate commerce, but not in¬ 
volving the specific enforcement of the provisions 
of the Interstate Commerce Act;^*“ actions involv¬ 
ing a constructirm of orders of the interstate com¬ 
merce commission,^^- or a determination of whether 
a railroad, prior to authorization by the commis- 
sion, can abandon a portion of its line lying wholly 
within the state actions involving carriers in 
commcrce bctwccn the United States and foreigir 
nations;*® actions to enforce awards of a federal 
railway labor board;®® actions to rccover unpaid 
pension installmcnts from railroads actions for 
failurc to furnish cars in interstate commerce 


30 L MInn.—Scheffer v. National li. 
Ins. Co.. 25 Minn. 534. 

3 ^ XJ.S.—Grubb v. Public TTtilities 
Commission of Ohlo, Ohto, 60 S-Ct. 
374, 281 U.S. 470. 74 L EcL 972. af- 
fl-minff, D.C.. 33 P.2d 323. 

—^Baird Bros. v. Minneapolis & 
St L. R. Co., 166 N.W. 412, 181 
lowa 1104. 

Mo.—^Milne Lumber Co. v. Michigran 
Cent R. Co.. App., 57 S.W.2d 732— 
Buschow Lumber Co. v. Union Pac, 
JL Co., 276 S.W. 409. 220 Mo.App. 
743. 

Pa.—Soman Shaft Coal Co. v. Penn- 
sylvania R. Co., 88 A. 746, 241 Pa. 
4g7-.«Purltan Coal Min. Co. v. 
Pennsylvania R. Co., 85 A, 426. 237 
Pa, 420, Ann.Cas.l914B 37—Walnut 
Coal Co. V. Pennsylvania R. Co., 
85 A. 440, 237 Pa. 410—^Amos v. 
Delaware River Perry Co., 77 A, 
12, 228 Pa. 362. 

ac.—Aldrich v. Southern R. Co., 79 
S.E. 316, 95 S.C. 427—Hardaway v, 
Southern R. Co., 73 S.E. 1020, 90 S. 
C. 476. Ann.Cas.l913D 26e->~Gibson 
V. Atlantic Coast Line R, Co., 70 
S.B. 1030, 88 S.C. 360—N. H, Blitch 
Co. V. Atlantic Coast Line R. Co., 
69 S.B. 16, 87 S.C. 107. 

Tex.—Houston & T. C. R. Co. v. Lew- 
is, 129 S.W. 694, 108 Tex,' 452— 
Pecos & N. T. R. Co. v. Porter, 
ClvJLpp., 166 S.W. 267—Pt Worth 
& D. C. R. Co. V. Land & Cattle 
Co., Clv.App., 160 S.W- 461—St 
Louis, S. P. & T. R. Co. v. Roff Oil, 
etc., Co.. 128 S.W. 1194, 61 Tex. 
Civ.App. 190. 

Wash.—Charles H. Lilly Co. v. 
Northern Pac. R. Co., 117 P. 401, 
64 Wash. 589. 

W.Va.—^MeCormick v. Southern Ex¬ 
press Co., 93 S.E. 1048. 81 W.Va. 
87—^Roblnson v. Baltimore & O. 
R. Co., '6Z S.B. 323, 64 W.Va. 406. 
15 C.J. p 1167 notes 12. 13. 

Bxclusive jurisdiction see supra { 
525. 

XT&dar Interstate oommerce aet 
(1) State courts are not without 
Jurisdiction in every case involving 
rights or questlons under the inter¬ 
state commerce act—^Detrolt, M. & 


St. L. Ry, V. City of Monroe, D.C. 
Mich,. 262 P. 177. 

(2) It is the expressed public poli- 
cy of the federal govemment, not 
only not to restrict the jurisdiction 
of state courts in the enforcement of 
the interstate commerce act, but on 
the contrary to encourage resort to 
su3h jurisdiction.—State ex rei. and 
to Use of St. Louis B. & M. Ry. Co. 

V. Taylor. 251 S.W. 383, 298 Mo. 474, 
certiorari granted State of MIssouri 
ex rei. St Louis, B. & M. Ry. Co. v. 
Taylor, 44 S.Ct 182, 263 U.S. 696, 68 
L.Ed. 511, affi med 45 S.Ct. 47, 266 U. 
S. 200. 69 L.Bd. 247, 42 A.L.R 232. 

Pederal motor earzier aot does not 
deprive state courts of air general 
and concurrent jurisdiction of mat- 
ters arising imder both federal and 
state laws. It does not deprive state 
courts of jurisdiction of suit by mo¬ 
tor carrler to set aside order of 
railroad commission granting com¬ 
petitor certificate of convenience and 
necessity to operate motorbus Serv¬ 
ice and to enjoin him from operat- 
ing and commission f^m permitting 
him to operate under such certificate. 
—Southwestem Greyhound Lines v. 
Railroad Commission of Texas, 99 S. 

W. 2d 263. 128 Tex. 560, 109 A.L.R 
1235, reversing Railroad Commission 
of Texas v. Southweste n Grevhound 
Lines. Civ.App., 92 S.W.2d 296. 
Beview of action of stats commis- 

sion 

State court's power to review ac¬ 
tion of public Service commission In 
fixing rates is not exercised to ex- 
cluslon of federal courts.—Interna¬ 
tional Ry. Co. v. Prendergast, D,C.N. 
Y., 29 P.2d 296. 

32. lowa.—^Baird Bros. v. Minne¬ 
apolis & St. L. R. Co., 165 N.W. 

412, 181 lowa 1104. 

ActioiL in. tort for negligently or 
fraudulently failing to take steps to 
procure interstate commerce com- 
misslon*s assent to a rebate as prom- 
ised, was within the state court’8 ju¬ 
risdiction,* being based on falluie to 
perform a common-law duty.—Carr 
V. Maine Cent. R. R-, 102 A, 632, 78 
N.H. 602, L.RA-1918B, 389. 
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33. U.S—Central N‘w Englond Ry. 
Co. V. Boston & A. R. Co., 49 S. 
Ct. 358, 279 U.S. 415. 78 L.Ed. 770, 
affluning Now To k Cent. R. Co. 
V. Central New England Rv. Ca, 
162 N.E. 824. 264 Moss. 128, cer¬ 
tiorari granted Central New Eng- 
land Hy. Co. v. Boston & A. R. 
Co.. 49 S.Ct 176, 278 U.S. 506. 73 
LEd. 526. 

Tex.—Texas Steel Co. v. Missouri, K. 
& T. R. Co., Civ.App., 70 S.W.2d 
4S4, certiorari deniod Texas Steel 
Co. v. Missouri Kansas-Tcxas R. 
Co., 55 S.Ct. 109, 293 U.S. 594, 79 
L.Ed. 687. 

Xnjonotioxi a^ainst Inioreass of infenu 
stato ratos 

State court has jurisdiction of suit 
to enjoin express companies from 
puttlng into effect speclal tariffs in- 
creasing intra-state rates, although 
answer sets up a justifleation order 
of interstate commerce commission, 
where from allegatlons it is ap¬ 
parent order did not apply.—^Ameri¬ 
can Exp. Co. V. State of South Da- 
kota ex reL Caldwell, 37 S.Ct. 656, 
244 U.S. G17, 61 L.Ed. 1352. modify- 
ing State v. American Express Co., 
161 N.W. 132, 38 S.D. 227. 

3A Pia.—State v. Atlantic Coast 
Line R. Co., 116 So. 48. 95 Pia. 14, 
certiorari denied Atlantic Coast 
Linc R. Co. v. State of Florida ex 
reL Davis, 50 aCt. 245, 281 U.S. 
727, 74 L.Bd. 1144. 

35. N.T.—Ball v. Nippon Tusen 
(Kabushkl Eaisha), 253 N.Y.S. 260, 
142 Misc. 201, affi.mcd, 256 N.T. 
298, 143 Misc. 243, following Brown 
V. Canadian Pac. Rv. Co., 256 N. 
Y.S. 294, 143 Misc. 239. 

36. Misa—Rhodes v. New Orleans 
Great Northern R. Co., 91 So. 231, 
129 Miss. 78. 

37. Tex.—Texas & N. O. R. Co. v. 
Jones, Clv.App., 103 S.W.2d 1043, 
error refused. 

sa Ark.—Midland Valley R, Co. v. 
Barkley, 291 S.W. 431. 172 Ark. 
898, certiorari granted 48 S.Ct. 
37. 275 U.S. 614. 72 L.Ed. 401, re- 
versed on»other grounds 48 S.Ct. 
342, 276 U.S. 482, 72 L.Ed. 664. 
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actions for delay, loss of, or injury to property in 
interstate transportation actions involving thc 
corrcct appHcation of an interstate carriers pub- 
lished rules, rates, or practices actions to recov- 
er for overchargcs on interstate shipments and 
actions to inquire into the usurpation or misuser 
of interstate railroad Corporation franchises.^2 


Patenis, State courts have jurisdiction of actions 
relating to or involving patents, which do not arise 
under the patent laws or involve the validity or 
infringement of patents, or which generally are not 
within the exclusive jurisdiction of the federal 
courts, and they have jurisdiction of questions 
arising under the patent laws when merely inci- 
dental to cases which do not arise thereunder.^* 


Okl.—SL Liouls-San Franclsco Ry. 
Co. V. Hobart Mill & Elevator Co.. 
239 P. 16S, 111 Okl. 205. 

39 . u.S.—State of MJssourl ex rei. 
St. Ix)uis, B. & M. Ry. Co. v. Tay- 
lor, 45 S.Ct. 47, 266 U.S. 200, 69 
Li.Ed. 247, affirmlngr State ex rei. 

St. Louis, B. & M. Ry. Co. v. Tay- 
lor, 251 S.W- 383. 298 Mo. 474, cer¬ 
tiorari granted State of Missouri 
ex rei. St. Louis, B. & M. Ry. Co. 
V. Taylor, 44 S.Ct. 132, 263 U.S. 
696, 68 Li.Ed. 511—Nelm». Kehoe & 
Nelins V. Davis, D.CTex., 277 P. 
982. 

Conn.—^New Enjrland Pruit & Prod¬ 
uce Co. V, Hines, 116 A. 243, 97 
Conn. 225. 

lowa.—^Baird Bros. v. Minneapolls & 
St. U R. Co., 165 N.W. 412. 181 
lowa 1104. 

Mlfls.—Illinois Cent. R. Co. v. Terry, 
10* So. 391, 137 Mlss. 871. 
aUtllOZiied 

Ga.—^Southern Pac. Co. v. DI Cris- 
tina. 127 S.E, 161, 33 Ga.App, 439. 

40 . U.S.—^Brownsville Nav. DIst. of 
Caxneron County v. St. Liouis, B. & 
11. Ry. Co.. C.C.A.Tex., 91 P.2d 
502. certiorari eranted St. Louis, B. 
ftli.lL Co. V. Brownsvllle Nav. 
Dist of Cameron County, Tex., 68 
S.CL 42, 302 U.S. 669, 82 L.Ed. 
il7, reversed on other srounds 58 
S.CL 868, 304 U.S. 295, 82 L.EX 
1357, nhearine: denied 59 S.CL 65, 
305 U.S. 668, 83 L.Ed. 433. 

Ho.—liilne Lumber Co. v. Mlchlsan 
CenL R, Co., App.. 57 S.W.2d 732. 

41« AtIl—S t. Louis, I. 11. ft S. Ry. 
Co. V. PL Smith ft V. B. Ry. Co,. 
191 &W. 902, 127 Ark. 238. 

£an.—^Pt Moreran Bean Co. v. Chi- 
caso. BL ft Q. R. Co., 288 P. 589, 

130 Kan. 859, afflrmed 293 P. 526. 

131 Kan. 679—Kellogrgr Huit Grain 
Co. V. Cbicaso, R. I. & P. Ry. Co.» 
274 P. 272. 127 Kan. 677—^Thomas 
V. Chlcago, B. & Q. R. Co., 273 P. 
451, 127 Kan. 326, 64 A.L.R. 322. 

ICinn.—^McCaull-Dinsmore Co. v. 

Great Northern Ry. Co., 191 N.W. 
42. 154 Mlnn. 28. certiorari sranted 
Great Northern R. Co. v. llcCaull- 
Dlnsmore Co., 43 S.CL 361, 261 U.S. 
610» 67 L.Ed. 825. and reversed on 
other errounds Davis v. Portland 
Seed Co.. 44 S.CL 380, 264 U.S. 403, 
68 UEd. 762. 

Okl.—Cbicaso, R. 1. & P.*Ry. Co. v. 
Glst, 190 P. 878, 79 Okl. 8. 


Where award made hy commlssion 
Under Interstate Commerce Act § 
16. when an award of damages for 
charging an improper rate has been 
made by the interstate commerce 
commisslon. but such order has not 
been complied with by the carrier, 
the shipper may institute suit either 
in the federal or state court.—Peti- 
tion of Southern Lumber & Mfg. Co., 
210 S.W. 639, 141 Tenn. 325. 

Xatexstata shipment not Involved 
Mere condition in carriers tariffs 
that rates charged should apply only 
on shipments for manufacture, where 
finlshed product was to be shipped 
out over defendant^s railroad, claim- 
ed to be authorized by Comp.L.1915 
S 8119, as to transit rates, did not 
render shipments Interstate and de- 
prive state courts of jurisdiction 
of action for overcharges, under 
Comp.L.1916 S 8117, flnal destinatlon 
of shipments being unknown.—Gor- 
ham Bros. Ca v. Ann Arbor R. Co., 
200 N.W, 287, 228 Mich. 273. 

42. Ohlo.—State v. Cincinnati. W. & 
B. R. Co., 23 N.B. 928, 47 Ohio SL 
130. 

43 . XJ.S,—^Pelix v. S^hamweber, 111., 
8 S.Ct. 759, 125 U.S. 54, 31 L.Ed. 
687—Dale Tile Mfg. Co. v. Hyatt, 
N.T,, 8 S.Ct. 756, 125 U.S. 46, 31 
L.Ed. 683—Albright v. Teas, N.J., 
1 S.CL 550, 106 U.S. 613, 27 L.Bd. 
295—Wilson v. Sanford, La,, 10 
How. 99, 13, LuEd. 344—Cely v. 
Griffln, aC.S.C., 118 P. 981—Stand¬ 
ard Dental Mfg. Co. v. National 
Tooth Co., C.aPa.. 95 F. 291— 
Blanchard v. Spzague, C.C.Mass., 8 

• Ped.Cwi.No.1,516, 1 Cliff. 288— 

Goodyear v. Day, C.C.N.T.. 10 Ped. 
Cas.No.5.568, 1 Blatchf. 565, Fish. 
PaLRep. 385. 

Me.—4-One Box Mach. MaJkers v. 
Wirebounds Patents Co., 163 A. 
167, 131 Me. 356. 

Ohio.—^Henry Gehring Co. v. MeCue, 
164 N-B. 171, 23 Ohio App. 281. 

15 C.J. p 1168 note 24. 

Exclusive Jurisdiction see supra S 
625. 

Xajunfltions may be granted by 
state courts, in their llmlted juris¬ 
diction over patents.—Southern Lead 
Corporation v. Glass, 138 So. 59, 103 
Fla. 657. 

44- Cal.—Davis v. Kittle Mfg. Co., 
25 F.2d 253, 134 Cal.App. 254— 
Deakins v. Superior Court of Cali- 
fornia, in and for Lios Angeles 
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County, 266 P. 563, 90 Cal.App. 
630. 

Conn.—Rich v. Atwater, 16 Conn. 
409. 

Ky.—Cheatham Electric Switching 
Device Co. v. Kentucky Swltch ft 
Signal Co., 280 S.W. 469, 213 Ky. 
23. 

Mass.—^Respro. Inc., v. Worcester 
Backing Co., 197 N.B. 198, 291 
Mass. *467—^Aronson v. Orlov, 116 
N.E. 951, 228 Mass. 1, certiorari 
denled Orlov v. Aronson, 38 S.Ct 
61, 245 U.S. 662, 62 L.Ed. 636. 

N.Y.—^New Era Electric Range Co. v. 
Serrell, 169 N.E. 105, 262 N.T. 107, 
reverslng 233 N.Y.S. 839, 226 App. 
Div. 651, affirming 229 N.Y.S. 453, 
132 Misc. 354—^Brandt v. Ad-Tape 
Co., 7 N.Y.S.2d 135. 

Pa.—Quaker State OIl Rrflning Co. 
V. TalboL 186 A. 586, 322 Pa 156. 

The test as to whether the caae 
arlsGs under the patent laws Is 
whether complalnant sets up some 
right, title, or interest thereunder, 
or makes it appear that some right 
or privilege will be defeated by one 
construction, or sustained by anoth- 
er construction of such lawa 
Mass.—George C. Mlller & Co. v. 
Beagen, 199 N.B. 344, 293 Masa 
64. 

N.T.—Zenle v. Miskend, 284 N.Y.S. 
63, 245 App.Div. 634, afflrmed 1 
N.B 2d 367, 279 N.T. 636. 

Tex.—Southland Sweet Potato Cur- 
ing & Storage Ass’n v. Beck. Civ. 
App., 221 S.W. 656. 

Aetion for usfalr oompetltlon In 
circulating statements among plain- 
tifCs' customers asserting that he 
was Infrlnging patent was within 
jurisdiction of state court, although 
it might be necessary to determlne 
incidentally validity of defendants’ 
patent—^Zenie v. Miskend, 284 N.Y.S. 
63, 246 App.Div. 634, afarmed 1 N. 
E,2d 367. 270 N.Y. 636. 

Connterolaim for daanages for 
slaxider of defendants property by 
plaintilTs false statements to per- 
sons at the trial that the articlea 
manufactured by defendant infringed 
patents owned by plaintiff States a 
case arising in tort and not under 
the patent laws, although it may In- 
directly involve a question arising 
under the patent laws as to the 
validity and scope of the patent and 
such counterclaim is within the ju¬ 
risdiction of the state court OEIan- 
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Accordingly, state courts have Jurisdiction of ac- 
tions on contracts relating to patents.^s of actions 
to determine title to patents,^® or to determine 
property rights in allegedly patentable devices,^^ 
and of actions to prevent or repair breaches of 
fiduciary rclationship as to inventions or trade 
sccrcts,^^ although questions arising under the pat¬ 
ent laws may be incidcntally involved. 

Copyright and literary property. State courts 
have jurisdiction of actions which do not arise un¬ 
der the Copyright laws, in which a Copyright is in- 
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cidentally involved.^* Accordingly state courts have 
jurisdiction of an action on a contract relating to 
copyrightcd matterj^O of an action to determine 
the title to a Copyright or of an action to re- 
strain a combination to control the price of copy- 
righted books, although the issue may require the 
court to construe the rights of the parties under 
the Copyright Iaw.62 Likewise, where the complaint 
asserts no rights under the Copyright laws, an an- 
swer plcading a defense based on the Copyright laws 
does not oust the state court of jurisdiction.^® 


son V. Hali Mfg. Co., 190 N.W. 967. 

194 lowa 1213. 

45. U.S.—National Clay Products 
Oo. V. Heath Unit Tile Co., C.C.A. 
lowa. 40 P2d 617—Becher v. Con- 
toure Laboratories, C.C.A.N.T.^ 29 
p.2d 31. certiorari granted 49 S. 
Ct. 179. 278 U.S. 697. 73 L.Ed. 627, 
afflrmed 49 S.Ct. 366. 279 U.S. 388, 
73 L.Ed. 762—By-Products Recov- 
ery Co. v. Mabee, D.C.Ohio, 288 P. 
401. 

Cal.—Union Die Castinsr Co. v. An- 
derson. 76 P.2d 703. 25 Cal.App.2d 
195—Davis v. Kittle VLts. Co.. 25 
P.2d 253, 134 Cal.App. 254—Cole- 
man v. Dawson, 234 P. 13, 110 Cal. 
App. 201—Stevens v. Prlvett, 264 
P. 549, 88 Cal.App. 706. 

111.—Scott V. Hali, 221 Ill.App. 115. 

Kan.—^Ridgrway v. Wetterhold, 169 P. 
1159, 102 Kan. 217. 

Me.—Maxim v. E. L. Tebbets Spool 
Co., 171 A. 698, 132 Me. 398. 

Mass.—Respro, Inc., v. Worcester 
Backing Co., 197 N.B. 198, 291 
Masa 467—LaChapelle v. United 
Shoe Machinery Corporation. 172 
N.E. 586. 272 Mass. 465—Marshall 
Engine Co. v. New Marshall En- 
^ne Co.. 85 N.K 741, 199 Mass. 546. 
affii-med 33 S.Ct 238, 223 U.S. 473. 
56 L.Ed. 613. 

Mich.—^Daniels v. Parradee. 203 N.W. 
658, 231 Mich. 251—Goodman v. 
Wobig, 184 N.W. 632, 216 Mich. 
51. 

Mo.—^Meissner v. Standard Ry. 
Equipment Co., 109 S.W. 730, 211 
Mo. 112. 

N.Y.—Bedell v. Uictograph Products 
Co, 296 N.T.S. 25. 261 App.Div. 
243. afflrmed 13 N.E2d 4$, 276 N. 

T. 657, reargument denied 14 N.E, 
2d 203. 277 N.Y. 661—American 
Tri-Ergon Corporation v. Ton-Bild 
Syndikat, A. G., 271 N.T.S. 67, 241 
App.Div. 110—Electric Regulator 
Mfg. Corporation v. American Me¬ 
chanica! Laboratories, 232 N.T.S. 
220, 225 App.Div. 37—Claude Neon 
Lights V. Air Reduction Co.. 228 
N.T.S. 412, 131 Misc. 834, afflrmed 
230 N.Y.S. 817, 224 App.Div. 733— 
Brandt v. Ad-Tape Co.. 7 N.Y.S.2d 
135. 

Pa.—Hubbard v. AUen, 16 A. 772, 123 
Pa. 198. 

Teac^Egan v. Stitt, Civ.App., 297 


S.W. 290—Southland Sweet Potato 
Curing & Storage Ass'n v. Beck. 
Civ.App.. 221 S.W. 666. 

Whethsr Ucensa agxeement was In 
effect or had been canceled was issue 
that might properly be determined in 
pending state court action.—Llonel 
Corporation v. De Filippis, D.C.N.Y., 
11 F.Supp. 712. 

Xnjnnotlve ralief au^ be graated. by 
state ooTut 

(1) In action to reform contract 
for sale of patent rights.—Holmes v. 
Anderson. 266 P. 1010, 90 Ca!.App. 
276. 

(2) As incident to a decree for 
specific performance of a contract to 
convey a patent.—By-Products Re- 
covery Co. v. Mabee, D.C.Ohio. 288 
F. 401. 

4«i U.S.—^Becher v, Contoure Lab¬ 
oratories, C.C-A.N.Y., 29 F.2d 31, 
certiprari granted 49 S.Ct. 179, 278 

U. S. 597, 73 L.Ed. 527, afflrmed 49 
S.Ct. 366, 279 U.S. 388, 78 L-Ed. 
762. 

lowa.—Hanson v. Hali Mfg. Co., 190 
N.W. 967, 194 lowa 1213. 

N.Y.—^New Era Electric Range Co. 

V. Serrell, 169 N.E. 106, 252 N.Y. 
107, reversing 233 N.T.S. 839. 226 
App.Div. 661, affirming 229 N.Y. 
S. 453, 132 Misc. 364. 

Assignment of patent may be de- 

oreed by state court.—Nahikian v. 
Mattingly, 251 N.W. 421, 266 Mich. 
128. 

47. Pa—Quaker State Oil Refining 
Co. V. Talbot, 185 A. 686, 322 Pa 
165, 

48. U.S.—Becher v. Contoure Lab¬ 
oratories, N.T., 49 S.Ct. 366, 279 U. 
S. 888, 73 L.Ed. 762, affirming, CC. 
A., 29 F.2d 31, certiorari granted 49 
S.Ct. 179, 278 U.S. 597, 73 L.Bd. 
627, and followed in Contoure Lab- 
oratoriea Inc., v. Becher, 236 N.Y. 
S. 772, 227 App.Div. 731. 

Cal.—Holley v. Hunt, 56 P.2d 1240, 
13 Cal.App.2d 336. 

Mass.—George C. Miller & Co. v. 
Beagen, 199 N.E. 344, 293 Mass. 
54—^Aronson v. Orlov, 116 N.E. 951, 
228 Mass. 1, certiorari denied Or¬ 
lov V. Aronson, 38 S.Ct. 61, 246 U.S. 
662, 62 L.Ed. 536. 

N.J.—Irvlng Iron Works v. Kerlow 
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Steel Flooring Co., 126 A. 291, 96 
N.J.Eq. 702. 

Tenn.—^Kelly Mfg. Co. v. Brower, I 
Tenn.App. 428. 

Faot Is not pxevented from be- 
ing proved in state court. In action 
sueh as is descrlbed in the text, 
merely because, If true, important 
patent is void.—Becher v. Contoure 
Laboratories, ^LY., 49 S.Ct. 356, 279 
U.S. 388, 73 L.Ei. 752, affirming. C. 
C.A., 29 F.2d 31, certiorari granted 
49 S.Ct. 179, 278 U.S. 597, 73 L.Ed. 
527, and followed in Contoure Lab¬ 
oratories, Inc, V. Bf^cher, 236 N.T.S. 
772, 227 APP.D1V. 731. 

49. U.S.—Cari Laemmle Mu sic Co. 
V. Stern. N.Y,, 219 P. 534, 135 C.C 
A- 284. 

N.Y.— Underhill v. Schenck, 143 N. 
B. 773, 238 N.Y. 7, modifying 193 
N.Y.a 745, 201 App.Div. 46. 

13 C.J. p 1193 note 44. 

Exclusive Jurisdiction see supra 5 
525. 

5<X IlL—Bird v. Thanhouser, 160 111. 
App. 653. 

N.Y.—Fisher v. Hili, 209 N.T.S. 369, 
212 App.Div. 646-—^April Produc- 
tions v. Harms, Inc.. 1 N.Y.a2d 
382, 165 Misc. 883, efflrmed 5 N.Y. 
S.2d 768, 254 App.Div. 728. 

13 C.J. p 1193 note 45. 

Aetion agalnst licanses imdor copy- 
xight to require him to surrender to 
Joint adventure proflts gained in un- 
fair competition was within Juris¬ 
diction of state court.—Underhill v. 
Schenck, 143 N.E. 775. 238 N.Y. 7, 
modifying 193 N.Y.a 745. 201 App. 
Div. 46. 

Cottstmotlon of contxaot 
Rights of parties under contract 
granting right to dramatize cartoons 
dld not involve question of Copy¬ 
right, but merely construction of 
contract, and matter was within Ju¬ 
risdiction of court.—^Fisher v. Hlll, 
209 N.Y.a 369. 212 App.Div. 646. 

61. U.S.—Dorf V. Denton. D.CN.T., 
17 F.Supp. 131. 

58. N.Y.—Straus v. American Pub- 
lishers’ Ass*n. 92 N.Y.S. 153, 45 
Misc. 251, afflrmed 92 N.Y.S. 1052, 
103 App-Eiv. 277. 

63. N.C.—^Landis Christmas Sav. 
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State courts also have jurisdiction of suits 
rclatin}^ to litcrar>' pToperty and the prevention 
of ■wTongs connectcd therewith*®** and the Copyright 
laws have not taken away or affectcd their juris- 
tion over the common-law right of an author in 
his tinpublished works.®5 In fact, state courts have 
exclusive jurisdiction of actions or suits concerning 
common-law intellectual property,®® and of con- 
traets relating thereto,^^ except where the requisite 
diversity of citizenship exists to give a concurrent 
jurisdiction to the fcderal courts-^* Under a stat¬ 
ute which provides that it shall not be construed 
to annui or limit the right of the author or proprie- 
tor of an unpublished work, at common-law or in 
cquity, to prevent the copying, publication, or use of 
such unpublished work without his consent and to 
obtain damages therefor, the statutory remedy has 
been held to bc cumulative to that given by the 
common law, and the jurisdiction of state and fed- 
cral courts in such cases is concurrent.^S A pic¬ 
ture is not a xnanuscript within the meaning of 
the statute.®® 

Tradetitarks, trade names, and unfair competi- 
iion. State courts have jurisdiction of suits to re- 
strain the infrii^emcnt of a trademark,®^ and of 
actions for unfair competition.®^ 

Penalties and forfeitures. If an act of congress 
gives a penalty to a party aggrieved, without speci- 
fying a remedy for its enforcement, it may be en- 
forced by a proper action in a state court, in the ab- 
sence of an act of congress providing otherwise.®® 


21 aj.8. 

Howcver, such jurisdiction cannot be conferred 
upon a state court by act of congress.®^ 

Cases affecting ambassadors, ministers, and con¬ 
suis, The pro Vision of the federal constitution giv- 
ing United States courts jurisdiction in all cases af¬ 
fecting ambassadors, other public ministers and 
consuis does not exclude the jurisdiction of state 
courts, and acts of congress enacted pursuant thcrc- 
to, including § 256 of the Judicial Code, do not 
purport to exclude state courts from jurisdiction 
except where they grant it to federal courts.®® 
Also, such provisions are to be interpreted in the 
light of the tacit assumptions upon which it is rea- 
sonable to suppose that the language was used.®® 
Accordingly, the state courts are not thereby ^e- 
prived of jurisdiction of proceedings involving the 
domestic relations of such persons,®'^ including di- 
vorce®® and filiation proceedings.®® 

Actions by or against nonresident or alien par¬ 
ties. State courts have been held to have juris¬ 
diction of an action by a foreign sovereign against 
a Citizen of the stat e,as well as an action by 
another state, to restrain the transfer, in the state 
where the suit is brought, of negotiable securities 
issued by the former state and a nonresident 
may bring an action in a state court although on 
account.of his residence in another state he might 
have brought the suit in the first instancc in a 
federal court.'^^ Also, state courts have been held 
to have ‘jurisdiction of a suit brought by a state 
against citizens of other States;"^® over a bili filed 


C0UBT3 


Club V. Merchauts* N&t. Bank, 100 
■ S.B. 807, 178 NjC. 403, 

13 C.J. p 1193 note 47. 

S4L —Photo Prama Motion Pic¬ 

ture Co. V. Socia! Uplift Film 
Corp.. D.C.N.T.. 213 P. 374, afflrmed 
220 V. 448, 137 C.C.A. 42. 

12 OX p 1159 note 27. 
fhUi for tajruicUoaL «xiA »ooonniting 
Action to restrain publication and 
aiale by defendants of a songr which 
plaintiif claimed all rights to under 
assigoment from one of the defend- 
anta, and for an acconnting of the 
profita and income derived therefrom, 
wan within supreme court'a juris¬ 
diction, such an action being one to 
enforce common-law rights, and not 
an action under the United States 
Copyright statutes.—^Kortlander v. 
Bradford, 190 N.T.S. 811, 116 Mlsc. 

m. 

5BL N.T.—Jewelers' Mercantlle Agen- 
cy V. Jewelers' Weekly Pub. Co., 49 
N.B. 872, 165 N.T. 241, 63 Am.S.B. 
f66, 41 L.ILA. 846, re^ersing 32 N. 
TA 41. 84 Hun 12. 

18 C.J. p »94 note 1. 

5A. U.S.—^Press Pub. Co. v- Uonroe^ 
N.T.. 73 P. 196, If CCJL 42», 61 


Lr.K.A. 858, appeal dismissed 17 
S.Ct. 40. 164 U.S. 106. 41 L-Bd. 
367. 

18 cjr. p 994 note 2. 

67. N.T.—^Widmer v. Greene, 56 
How.Pr. 91. 

13 C.J. p 994 note 3. 

58. U.S.—^Press I^ub. Co. v. Monroe, 
N.T., 17 S.Ct. 40, 164 U.S. 105, 41 
Li.Bd. 367, dismisslng appeal 73 F. 
196, 19 aCA. 429, 51 L..R.A. 353. 
13 C.J. p 994 note 4, 

69. N.Y.—Palmer v. De Witt, 47 
N.T. 632, 7 Am.R. 480. 

13 C.J. p 994 notes 5, 10. 

63. U.S.—Parton v. Prang, C.C. 
Mass.» 18 F.Ca8J^7o.lO,784, 3 Clllt. 
637. 

61^ N.T.—^l^lladelpbia Storage Bat- 
tery Co. v. Mlndlin, 296 N.T.S. 176, 
163 Misc. 52. 

15 C.J. p 1159 note 28. 

68. N.T.—^Douglas v. NewarkCheese 
Co., 274 N.Y.S. 961, 163 Misc. 718, 

16 CJ. p 1169 note 29. 

63. U.S^--Claflin v. Houseman, N.Y., 
93 U.S. ISO, 23 833. 

OovuL—^Pennsylvania-Dixle Cernent 
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f Corp. V. H. Wales Lines Co., 178 A 
659, 119 Conn. 603. 

15 C.J. p 1159 note 30. 

64. Conn.—Davison y. Chaznplin, 7 
Conn. 244. 

N.H.—State v. Plke, 16 N.H. 83. 

15 C.J. p 782 no,te 93. 

65. N.T.—State of Ohio ex reL 

Popovicl V. Agler, 50 S.Ct. 154, 280 
U.S. . 379. 74 L.E(L 489, afUrmlng 
State ex reL Popovicl v. Agler, 164 
N.B. 524, 119 Ohio St 484, certio¬ 
rari granted 49 S.Ct 265, 279 U.S. 
828, 73 L.Ed. 979. 

66. U.S.—State of Ohio ex reL 

Popovicl V. Agler, supra. 

67. U.S.—State of Ohio ex reL 

Popovicl V. Agler, supra. 

68. U.S.—State of Ohio ex reL 

Popovicl V. Agler, supra. 

69. Mlnn.—State v. Flores, 268 N.V. 
194, 197 Minn. 590. 

70. Mo.—^EClng of Prussla v. Kuep- 
per, 22 Mo.*560, 66 Am,D. 689. 

71. N.t!—D elafleld v. Illinois, 2« 
Wend. 192, 2 Hili 159. 

78. Ark.—^Linney v. E. J. Unney 
& Co., 228 S.W. 1049, 148 Ark. 106. 

73. U.S.—Plaquemlnes Tropical 
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by a Citizen of the state against a Citizen of another 
state to compel the performance of a contract of 
sale of land within the former state and over 
controvcrsies betwecn citizens and aliens."5 
Furthermore, wherc the right sought to be enforced 
against a nonresident arises solely under an act 
of congress, it may nevertheless be enforced in the 
state court by attachment, unless some federal poli- 
cy is thereby violated or some federal right se- 
curcd to the nonresident is impairedJ® 

Actions on bonds. State courts have jurisdiction 
of an action on a bond given by the collector of 
customs, for the delivery of certain property seized 
or forfeited to the United States, the facts being 
conceded in the bond,'^7 and of actions on bonds 
or undertakings given in a federal court.7S Fed- 
cral courts, on the other hand, may have jurisdic¬ 
tion of actions on bonds given in state courts.^® 
Exclusive jurisdiction of actions on bonds see su¬ 
pra § 52S. 

§ 527. -Election of Tribunal 

Where state and federal courts have concurrent ju« 
rlidlctlon over a partlcular cause, the plaintiff ts entftied 
to elect his forum; but having done so he Is bound 
thereby. 


Where state and federal courts have concurrent 
jurisdiction over a particular cause, plaintiff is en- 
titled to elect his forum,and a grant of concur¬ 
rent jurisdiction to such courts implics that in the 
first instance plaintiff shall have the choice of the 
court, and incidentally whatever remcdial advantage 
inheres thercin>^ This right is a valuable one 
and may not be arbitrarily dcnicd.®^ 

A party who invokes the jurisdiction of cither 
of such courts, where thcy have concurrent juris¬ 
diction, is bound by his election, and cannot there- 
after bring an action in the other tribunal, 
unless the later suit involves qucstions which can¬ 
not be considered in the earlier.*^ 

In case the relief sought is in the main identical, 
the state court may require the parties to elect be- 
tw-een suits in both federal and state courts, al- 
though there are parties in the suit in the federal 
court vrho are not parties in the state court.*® 

§ 528. - Comity 

I 

The doctrina of comity applles to prevent unseemly 
conflicte between etate and federal courts where they 
have concurrent Jurisdiction. 


Fruff Co, V. Henderson, La., 18 S. 
Ct 685. 170 U.S. 611, 42 L.Ed. 112S. 

15 C.J. P 1156 note 99. 

74 S.C.—^Telfair v. Telfair, 2 S.C5. 
Bq. 271. 

75. Mo.—Klng of Prussia v, Kuep- 
per, 22 Mo. 550. 66 Am.D. 639. 

16 aJ. p 1166 note 1. 

74 Ga.—Southern Pac. Co. v. Di 
Crlstina» 127 S.E. 151. 33 Ga.App. 
439. 

77. N.T.—Sailly v. Cleveland. 10 
Wend. 166--U. S. v. Dodfire, 14 
Johns. 95. 

74 U.S.—Plerce v. National Bank 
of Comxperce In St. Liouis, C.CJL 
Mo.. 282 F. 100. 

La.—^Davis v. Poitevant & Pavre 
Lumber Co., 132 So. 790,. 16 La. 
App. 667. 

15 aJ. p 1168 note 23. 

75. U.S.—Dawson v. Kankin. CC. 

Ga, 7 F.Cas.No.3,671. 

N.Y.—Bartlett v. Spicer, 75 N.Y. 628. 
80. U.S.—^Waltman v. Union Cent. 
Life Ins. Co.. D.CLTex.. 25 F.2d 
320. 

16 C.J. p 1160 note 50. 

Whsxe divexsity of dtiseiuihlp ex- 
ists, plaintiff may sue in federal 
eourt in flxst instance. and Insist on 
maJntalning suit there.—General 
Outdoor Advertislng: Co. v. Williams, 
D.C.Mass.. 9 F.2d 165, reversed on 
other grounds. C.C.A.. 12 F.2d 773, 
certiorari denied Williams v. General 
Outdoor Advertisin^ Co., 47 S.Ct. 111, 
273 U.S. 721, 71 L.Ed. 858. 


Nonresldeiit plaintiff has right to 
pursue in federal court ali of his 
remedies against defendant and it 
makes no difference what his motlve 
may be In electing to invoke federal 
Jurisdiction.—Sips v. Johnson. C.CA« 
Mlch.. 86 F.2d 766. 

Beconstructlon Finaacs Corpora- 
tioa, as a federal Corporation having 
the right to b^g suit for enforce- 
ment of cpnstitutional indivldual lia- 
bility of stockholders for debts of 
bank In either state or federal court, 
had right to elect forum.—^Recon- 
structlon Flnance Corporation v. 
Central Republic Trust Co.. D.C.II1., 
11 F.Supp. 976. 

Aftsr tenninatloiL of adndnlstxatlvs 
proessdjigm 

Where a party is required to ex¬ 
hausi all administrative remedies be- 
fore resortmg to the courts. his right 
to elect either a state or federal 
court for the enforcement of his 
cause of action begins as soon as the 
administrative stage of action Is 
completed.—Nelson v. B^rst Nat. 
Bank, C.C.A.lowa. 42 F.2d 30. 

8L U.S.—State of Missourl ex rei. 

St. Louls, B. & M. Ry. Co. v. Tay- 

lor, 45 S.Ct 47. 266 U.S. 200, 69 L. 

Ed. 247. afflrming State ex reL St 

Louls. B, & M. Ry. Co. v. Taylor. 

251 S.W. 883, 298 Mo. 474. 

Xn action for seamaa's doatti* 
choice of forum wsta in plaintiff un¬ 
der statutory provision for concui^ 
rent jurisdiction of federal and state 


courts.—Goet* v. Interlake S. S. Co„ 
D.C.N.T.. 47 F.2d 763. 

£8. U.S.—^Los Angelos Ry. Corpora¬ 
tion V. Railroad Commission of 
Callfomia. D.aCal., 29 F.2d 140. 
alEirmed Railroad Commission of 
Californla v. Los Angeles Rv, Cor¬ 
poration. 60 S.Ct 71, 280 U.S. 145. 
74 L.Ei. 234—Iiewis v. Schrader. 
D.CTex., 287 F. 893. 

SSL U.S.—^Vanderwater v. City Nat, 
Bank of Kankakee. D.C.I11.. 28 F. 

. Supp. 89. 

15 C.J. p 1160 note 48. 

Where oomplalnaat flled answers 
in various suits in state court, he 
could not thereafter maintain in the 
federal court a hlll to restrain the 
suitors in state court on the ground 
of multipllcity of suits.—Robinson v. 
Wemmer, D.C.Ohio, 253 F. 790. 

84 U.S.—Hili City Ry. Co. v. 
Youngquist. D.C.Minn., 32 F.2d 819. 
Procoedlng hefoxa state commi s- 
sion and appeal to state conrt did not 
estop railroad from sulng In fed¬ 
eral court to enjoin interference u>’ith 
proposed abandonment of its line, 
where the right of abandonment was 
not involved in the state proceedings. 
as an independent ground, and the 
commission had no jurisdiction over 
such questlon as a ground for re¬ 
lief.—^Hiil City Ry. Co. v. Young¬ 
quist, supra. 

85. N.J.—^New Jersey Cent. R. Co, v. 
New Jersey West Line R, Co., 32 
NJr.Bq. 67. 
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Comity between fcdcral and state courts is ncces- 
sary to prevent scandal from unscemly conflicts of 
jurisdiction and to promote a decent and ordcrly 
administration of justice.*® While the rule of 
comity between such courts is one of sound public 
policy and should be applied in a spirit of liberality, 
its application raust depend somewhat on the cir- 
cumstances.^7 In applying the rule, federal courts 
refuse to extend their jurisdiction over matters 
cqually cognizablc by state tribunals, unlcss the 
elements of that jurisdiction are so clearly present 
that the principle of comity has no place in the 
inatter,®^ and plaintiffs will be left to their remedy 
in the state court, where a temporary injunction is 
sought in the federal court merely as ancillary to 
such remedy and a decree rendered in the formr 
court makcs the acts sought to be enjoined a con- 
tempt if done.89 There is also a rule of comity 
against rendering a decree that may practically de- 
stroy the cffect of a supersedeas, and under this 
rule it is the duty of a state court to preserve an 
entire fund, pending an appeal or writ of error 
to the state court, where others in the United States 
supreme court are also claiming payment out of 
such fund.3® Ilowever, comity between a state 
and a federal court should not preclude the deter- 
mination of a cause by the lattcr, where it has 
jurisdiction thereof and can speedily hear the same 
and give the desired relief, and such cause is one 
of great moment to the parties and the public.®^ 
In other words, the rule of comity does not go to 
the extent of relieving federal courts from the duty 


of procccding promptly to enforce rights asserted 
under the federal constitution,®® and ali considera- 
tions of comity must give way to the duty of a fcd- 
eral court to accord a Citizen of the United States 
his right to invoke the court^s powers and process 
in the defense or enforcement of his rights.®® In 
fact it has been stated authoritatively that the fed¬ 
eral court, if properly appealed to, cannot decline, 
on the ground of discretion or comity, to take 
jurisdiction of a suit to the cognizance of which its 
powers extend,®4 although there is authority to 
the effect that the exercise of jurisdiction by a fed¬ 
eral court becomes one of discretion, where the 
only reason why it should not take cognizance of 
a cause rests on the ground of comity.®^ Also, the 
rule of comity does not deprive the federal court of 
jurisdiction as against a plea of possession as re- 
ceivers under an order of the state court, and that 
the accounting prayed for had been made and the 
subject matter adjudicated,®® and judicial comity 
does not require a federal court to allow the use 
of pleadings and papers in a pending suit by a 
state court which has assumed jurisdiction of the 
same controversy.®^ 

§ 529.' Priority and Retention of Jurisdiction 

a. General rules 

b. Limitations of rules 

E. (leneral Bules 

At least In actions In rem or quasi In rem, as be¬ 
tween a state and a federal court having concurrent 


30 ^ U.S.—^Reconstmetion Finance 

Corporetion v. Z*mmerman, C.C.A. 
S.C.. 7e F.2d 313—In Re Potell. 
B.C.N.Y.. 63 F.2d 877. 880, quoting 
CozpUi Ttuia—Mercantile Trust 
Co, V. Blnford. D.C.Teac., 6 P.2d 
2S6 — ^Wise V. Pacific States Life 
Ins. Co.. D.C.in.. 11 F.Supp. 895. 
896. citins Corpus Jaxls. 
lowa.—Reconstruction Finance Cor¬ 
poration V. DinEwell. 278 N.W. 281» 
224 lowa 1172. 

16 C.J. P 1160 note 62. 

Wlieze two snlts liave 'been conu 
menoed in federal and state courts. 
and the suits are In rem or quasi in 
rem, so that the offiiers of the 
courts must exercise dominlon over 
property which Is the subject of litl- 
gation. jurisdiction of one court must 
yjeld to the other.—^American Auto¬ 
mobile Ins. Co. V. Freundt, C.C.A.I11., 
103 F.2d 613. 

«7. Wyo.—^Rothwell v. Knight, 268 
P. 576, 37 Wyo. 11. 

88 . U.S.—Shanks v. Banting Mfg. 

Co., D.C.Ohio, 9 F.2d 116. 

88 . U.S.—Garrett v. New York 
Transit 8 b Terminal Co., C.CJ^.T.. 
36 F. 513. 

15 aJ. P 1161 note 58w 


9a La.—State v. Burke, 35 La.Ann. 
185. 

91. U.S.—^Wlse V. Pacific States 
Life Ins. Co.. U.C.II1., 11 F.Supp. 
895, 896, citing Corpus Juris. 

15 C.J. p 1161 note 65. 

93 . U.S.—Everglades Dralnage Uist. 
V. Florida Rancb & Uairy Corpo¬ 
ration. aC.A,FIa.. 74 F.2d 914, re- 
hearlng denied 75 F.2d 1013. 
Pederal Imjxactloii autliorraed 

Bondholder not being party to pro- 
ceodings in state court, which order- 
ed Issuance of mandamus to compel 
drainage district commissioners to 
transmit llsts of lands for assess- 
ment, could seek federal Injunction 
restraining commissioners from 
transmitting such lists, and decree 
granting such Injunction was not 
objectionahle as disregarJing rule of 
comity, especlally since state court 
suspended issuance of mandamus and 
further proceedings until federal 
court’s decision.—^Everglades Urain- 
age Dist. V. Florida Ranch & Dairy 
Corporation, supi^ 

93, U.S.—Carpenter Steel Co. v. 
MetropoUtan-Fdison Co., D.C.P€L, 
268 F. 980. 


94. U.S.—Willcox V. New York 

Cons. Gas Cb., N.Y., 29 S.Ct. 192, 
212 U.S. 19, 53 L.Ed. 382, 48 L.R. 
A..N.S., 1134, 15 Ann.Cas. 1034, 

reversing, C.C., 137 F. 840. 

16 aJ. P 1161 note 64. 

Zn Consolidated cause 

It is improper for a federal court, 
having jurledictlon of a * Consolidat¬ 
ed cause involving three separate ae- 
tions, to surrender Its Jurisdiction 
over one of the actions, in the ab- 
sonce of an application for such sur¬ 
render.—^The Nanuet, C.C.A-N.Y., 65 
F.2d 222. 

95. U.S.—^In re New England Breed- 
ers* Club. D.C.N.tL, 175 P. 601— 
Green v. Porter, C.C.Mass., 123 P. 
351. 

La.—Jennings-Heywood Oli Syndi- 
cate V. Houssiere-Latreille 011 Co., 
44 So. 510, 119 La. 864. 

16 C.J. p 1160 note 63. 

96. U.S.—^Andrews v. Smith, C.C.Vt, 
5 P. 833, 19 Blatchf. 100. 

16 C.J. p 1161 note 56. 

97 . U.S.—Wadley v. Blount. C.C 
Va., 65 P. 667, reversed on other 
grounds 19 S.Ct. 119, 172 U.S. 148, 
43 L.Ed. 399. 
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jurUdlCtlofir the court which ffrst acqufres Jurisdiction 
cf the subject matter and the parties has a pight to re- 
tainr maintalnr and exercise It, to the excluslon of the 
other court, untll tbe final disposition of the controversy; 
and the other court may not so exercise Its Jurisdiction 
as to defeat, Impalr, er interfere with the jurisdiction 
of the flrst court. 

Where a state and a federal court have concur¬ 
rent jurisdiction over the same parties or privies 
and the same subject matter, the tribunal where 
jurisdiction first attaches retains it exdusivcly, and 
will be left to determine the controversy and to 


fully perform and exhaust its jurisdiction and to 
decide every issue or question properly arising in 
the casc.®^ This jurisdiction continues until the 
judgment rendered in the first action is satisfied®^ 
and extends to proceedings which are ancillary or 
incidcntal to the action first brought.^ Accordingly. 
where the jurisdiction of a state or a federal court 
has once attached, it is not, and cannot be, taken 
away, arrested, diminished, disturbed, or interfered 
vrith by procecdings subscquently instituted in the 
other court,2 cspecially where the suit in the latter 


03 , 0.S.—^Hall V. Cottlngrham, D.C. 
S.C., B5 F.2d 669. afflrmed. C.C.A., 
CottlHgham v. Hali. 55 P.2d 664— 
Bereth v. Sparks. C.C.A.Wis., 61 P. 
2d 441. 80 A.L,.R. $09—^In re Coch- 
ran, D.CWash., 40 P.2d 282, afflrm¬ 
ed. C.C.A.. Seattle Curb Ebcchan^re 
V. Knight, 46 F-2d 34—Maryland 
Casualty Co. v. Board of Water 
Com'ra of City of Dunklrk, N.Y., 
D.C.N.T., 27 F.2d 142—Norrie v. 
Lohman. C.C.A.N.Y., 16 F.2d 355— 
Atlas Life Ins. Co. v. W. I. South¬ 
ern, Inc., D.C.Okl.. 23 F.Supp. 334, 
affipmed, C.C.A.. 106 F.2d 668 — 

U. S. Pidellty & Guaranty Co. v, 
Lawson, D.C.Ga.. 16 F.Supp. 116— 
Wise V. Pacific States Life Ins. 
Co., D.C.I1L. 11 F.Supp. 896—Sil- 
veus V. Hewins, D.CLMass.. 4 F. 
Supp. 384—^Monamotor 011 Co. v. 
Johnson, D.C.Iowa, 3 F.Supp. 189, 
afflrmed 54 S.Ct. 575, 292 U.S. 86 . 
78 L.Ed. 1141—^Lewis v. Schrader, 
D.CTex., 287 F. 893—Havner v. 
Hegnes, C.C.A.Iowa, 269 F. 637— 
McClelland v. Rose, Tex., 247 F. 
721, 159 C.C.A. 679. Ann.Cas,191SC, 
341—0’Neil y. Welch, Pa., 245 P. 
261, 157 C.C.A. 453, reversing, D. 
C., Welch V. Union Casualty Ins. 
Co., 238 F. 96$—^Knudsen v. First 
Trust & Savingrs Bank, Mont., 245 
P. 81. 157 CaA. 877, afflrmlng, D. 
C, First Trust & Savlngs Bank v. 
Bttter Root VaUey Irr. Co.. 237 F. 
733. 

Cal.—Ex parte Cohen, 244 P. 359, 198 
Cal. 221—Morrow v. Superior Court 
In and for Kiags County, 48 P.2d 
188, 9 Cal.App.2d 16, rehearing de- 
nied 50 P.2d 66, 9 Cal.App.2d 16. 
Colo.—^Reagan v. Dick, 233 P. 169, 
76 Colo. 544. 

D.a—Frazler v. Frazler, 61 F.2d 920, 
61 App.D.a 279. 

Fla.—Miller v. Grlffln, 128 So. 416, 
418, 99 Fla. 976, citlngr Corpus JTiu 
—^Wade V, Clower, 114 So. 548, 
651, 94 Fla. 817, ^ting Corpus 
Jtuls. 

HL—Meldahi v. West, 117 N.E. 593. 
280 HL 421, 

Masa—Shapino v. Goldman, 148 N.B. 
217, 253 Mass. 60. 

Mich.—Detroit United Ry. y. Dlng- 
man, 170 N.W. 641, 204 Mlch. 
543. 


Neb.—Chicago & N. W. Ry. Co. v 
Bauman, 371 N.W. 256, 132 NeK 
67—State ex rei, Sorensen v. 
Mitchell Irr. DlsL, 262 N.W. 548 
129 Neb. 686 , certiorari denied 
Mitchell Irr. Dist. v. State of Ne- 
braska cx rei. Sorenson, 56 S.Ct 
667, 297 U.S. 723. 80 L.Ed. 1007. 
Okl.—^Howard v. Owens. 285 P. 6 . 142 
Okl. 82. certiorari denied 61 S.Ct 
21, 282 U.S. 840. 75 L Ed. 746. 

Or.—City of Salem v. Oregon-Wash- 
ington Water Service Co., 23 P. 2 d 
539. 544. 144 Or. 93, citing Corpus 
Jtxxls. 

Pa.—Hoyt V. Kolber, 16 Pa.Dist. & 
Co. 249, 250. quoting Coxptts OTurls. 
Tex.—^Durham v. Scrivener, Civ.App., 
259 S.W. 606, afflrmed, Com.App., 
270 S.W. 161. 

15 CJT. p 1161 note 60. 

tmdsr doctrine of ooulty the court 
that first acquires jurisdiction re¬ 
tains it—Carter v. Blaine County 
Inv. Co.. D.C.Idaho. 45 P.2d 643— 
U. S. f^delity & Guaranty Co. v. 
I-awson, D.CGa., 15 F.Supp. 116. 
Tjnezsreissd Jurisdiotion of asother 
tribunal 

(1) The fact that other courts, or 
a state Public service commission, 
have likewise jurisdiction of the sub- 
ject matter of a suit, affords no 
ground for a United States dlstrlct 
court to refuse to grant the relief 
prayed, If no other tribunal has as 
yet exercised Its Jurisdiction.—Car- 
penter Steel Co. v. Metropolitan-Edl- 
Bon Co., ©.C-Pa., 270 P. 266. 

<29 After a decislon by a state 
commission, board, or department re- 
specting rates, the telephone or rall- 
road company or other utility alfsct- 
ed is not required to resort to the 
state courts for a review, but may 
Instead seek relief in a federal court 
where dlversity of eltizenshlp exists 
or a federal question is involved.— 
Pacific Telephone & Telegraph Co. v. 
Kuykendall, Wash., 44 S.CL 663, 266 
‘U.S. 196, 68 L.Ed. 975—^XstematiOnal | 
Ry. Ce. v. Prendergast, D.C.N,Y,, 52 
P.2d 293—^Pacific Telephone & Tele¬ 
graph Co. V. Whitcomb, D.C.Wash.. 
12 P.2d 279, afflrmed Denney v. Pa-! 
cific Telephone & Telegraph Co., 4S 
S-CJL 223, 276 U.S. 97, 72 L.Bd. 483— | 
Northwestern Bell Telephone Co. v.l 
Hilton, D,C.Minn., 274 P. 384—^Beltl 
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Line Ry. Corporation v. Newton, D. 
C.N.T., 273 P. 272. 

(3) Where state director of Insur¬ 
ance took no steps to name receiver 
for Insurance compeny. fede'al court 
had jurisdiction of receivership suit 
and to appoint receiver.—Ballou v. 
Davis. C.C.A.I1I., 75 P.2d 138, cer¬ 
tiorari denied 55 S.Ct. 926, 296 U.S. 
766. 79 L.Ed. 176«. • 

nme whea suit is oaxumenoad and 
Juzlsdiotlou attaohos, so ns to give 
prlonly, depends on the law of the 
particular jurisdiction and may vari- 
ously be when process is served. 
when the complaint is liled and sum- 
mons is delivered to the sheriff for 
Service, or, In equity, when the bili 
is filed. 

U.S.—Brown v. Pacific Mut. Life Ins. 
Co., C.C.A.S.C, 62 P.2d 711— 
George W. Armbruster. Jr., Inc., v. 
City of Wildwood, D.C.N.J., 41 P. 2 d 
823. 

Minn.—^MeConnick v. Robinson,. 167 
N.W. 271, 139 Minn. 483. 

16 C.J. p 1161 note 60 [b]. 

99w Pia.—^Wade v. Clower, 114 So. 
648. 551, 94 Fla. 817, citing Cozpns 
Juris. 

15 C.J. p 1162 note 61. 

Zdability nuder flnal decree 
One who seeks to hold tha pur- 
chaser from a receiver liable for 
damages caused by the receiver un¬ 
der the final docree cannot accept 
the benefits of that decree and avold 
its burdens, and therefore must en- 
force his claim in the federal court. 
which retains sole jurisdiction to 
determine liability under the decree. 
—Smith v. Missouri Pac. Ry. Co., 
CC.A.MO.. 266 F. 653. 

1. U.S.—Sain v. Montana Power Co., 
D.C.Mont, 20 F.Supp. 843. 

Fla.—^Wade v. Clower, 114 So. 548, 
551, 94 Fla. 817, citing Corpus Ju¬ 
ris. 

15 C.J. P 1162 note 62. 

2 . U.S.—^Riehle v. Margolles, X.T., 
49 S.Ct 310, 279 U.S. 218. 73 L. 
Ed. 669, affirming, G.CA^, Hatch v. 
Merosco Holding Co., 26 F.2d 247, 
certiorari grant ed Riehle v. Mar¬ 
golles, 49 S.Ct. 39, 278 U.S. 591, 73 
L.Ed. 623—In re Gray^s Estate, C, 
C.A.Ind., 66 P.2d 367—New York 
Life Ins. Co. v. Marshall, D.CLa.. 
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court is filcd in violation of a temporary rcstraining 
orclcr issued in the suit first commenced.^ Indeed, 
it is assertcd in some cases that, after one court 
has acquired jurisdiction, another court will de¬ 
cline to assume,^ or is without,^ jurisdiction; 
but» apart from cases whcrein the first court has 
exclusive jurisdiction of the subject matter of the 


cause of action* or has already made a detennina- 
tion,'^ it is not strictly accurate, or at least it is not 
consistent with other rules, to say that the second 
court is without jurisdiction; as noted infra § 529 
b, the second suit is not dismissible for want of 
jurisdiction, it being sufficient to suspend proceed- 
ings therein or, at least, in accordance with the 


21 T.2d 172. altlrmed. C.C.A.. 23 P. 
2 d 225. certiorari denlod 48 S.Ct 
434. 277 U.S, 5S7, 72 UEd. 1001— 
Intemntional & G. N. Ry. Co. v. 
Adklns. I>.C.Tex., 14 F.2d 140. af- 
flrmed. C.C.A., Intematlonal-Great 
Northern R. Co. v. Adklns. 18 P. 
2d 481, certiorari denled 48 S.Ct. 
30. 215 G.S. 633, 72 L,EdL 411— 
Wlse V. Pacific States Life Ins. 
Co.. D-C-llL, 11 P.SUPP. 895. 

Cal.—Morrow v. Superior Court in 
and for Kinirs County, 48 P.2d 188, 
9 Cal.App.2d 16. hearing* denied 50 
P.2d 66 , 9 Cal.App.2d 16. 

P.C.—^Roaenberger v. I^osenberger, 
95 P.2d 849, 68 App.D.C. 220— 
Prazler y, Frazler, 61 F-2d 920, 61 
App.P.C. 279. 

Ha.—Wade v. Clower, 114 So. 648, 
551, 94 Pia. 817, cltlnf Corpus JU- 
xla. • 

Hich.—^Detroit Tnist Co. v. Manilow, 
261 N.W. 303, 272 Mich. 211 —Con- 
sumera' Power Co. ▼. Michigan 
Public Utilities Commisaion, 258 
N.W. 250, 270 Mich. 218. 

Kehb—State ex reL Borensen t. 
Mltchell Irr, Dlst, 262 N.W. 643, 
829 Neb. 686 , certiorari denied 
Mltchell Irr. DIst. v. State of Ne- 
braska ex rei. Sorenson. 56 S.Ct 
•67, 297 U.a 723, 80 L.Ed. 1007. 
Pa.—Thompson v. Pitzgerald, 198 
A. 68 , 329 Pa, 497, certiorari grant- 
ed Princeas Lida of Thum and 
Taxis V. Fitagerald, 69 'S.Ct. 72, 
305 U.S. 582, 83 UPd. '366, affinned 
Prlncesa Idda of Thum and Taxis 
V. Thompson, 59 &.Ct. 275, 805 U.S. 
456. 83 L.B!d. 285. 

Tex.—Cleveland v. Ward, 285 S.W. 
.1063, 1069, 116 Tex.*' 1 , citlng 

> Coxpns Juris—Brand v. Eubank» 
Civ.App., 81 S.W.2d 1028, error dis- 
missed—Supreme Porest Woodnaen 
Circle V. City of Belton, Clv.App., 
66 S.W.2d 439. 441, elting <lorpTUi 
, Jnxls—Missouri, IL & T. Ry. Co. of 
Texas V. State. Civ.App., 275 S-^W. 
* 673. certiorari granted 46 - SwCt. 
483, 271 U.S.. 653. 70 L.Ed. 1134, 
certiorari vacated Missouri-Kan- 
sas^Texas R. Col v. State "of Texas, 
48 aCL 82, 275 U.a 494, 72 JmBO, 
391. 

15 OJ. p 1163 note 68. 

KawfUl xttBsdvai of pTidatiirs resi. 
floaoo to another state'eouM not'ifu- 
tboriae oourts of that slSate to azihul 
or supersede Jurisdfctiote *of Dlstrlct 
of CoXumbia court whi^ had preyi- 
ously attadbfed and sttU''oontinuedj— 


Davia v. Davls. 67 F.2d 414, 61 App. 
D.C. 48. 

Sabsequent prooeeding ia terxitoxlal 
court 

Federal court In which action was 
pending dld not lose jurisdiction 
when counterclalm for same cause 
of action was subsequently assert- 
ed In local territorial court of con¬ 
current Juiiadictlon.—Pranceschl v. 
De Tord, C-CA-Puerto Rieo, 71 F.2d 
95. 

a U.S.—Union Llght, Heat & Power 
Co. V. Railroad Commission of 
Commonwealth of Kentucky, D.C. 
Ky,. 17 F.2d 143. 

4. D.C.—Phillips V. Noel Const. Co., 
266 P. 603, 49 App.D.C. 379. cer¬ 
tiorari denied 41 S.Ct. 7, 254 U.S. 
631. 65 L.Bd. 447. 

N.Y.—In re Smathers' Will, 293 N. 

T. S- 314, 249 App-Dlv. 623. 

16 CJr. p 1161 note 60 Eaj. 

a U.S.—First Nat. Bank v. Charles 
Broadway Rouss, Inc., C.CA. 6 a.. 
61 F.2d 489, certiorari denied 
Charles Broadway Rouss, Inc. v. 
First Nat. Bank, 53 S.Ct 314, 287 

U. S. 670, 77 L.Bd. 577-^ohnson v. 
Burke Manor Bldg. Corporation, C. 
aA.IlI., 48 F.2d .1031, 83 A.L.R. 
1373—Peist v. Fldellty Union Trust 
Co., D.C.N.jr., 29 P.SUPP. 61, 

Mich.—Detroit United Ry. v: Ding- 
inan, 170 N.W. 641, 204 Mich. 
543. 

Ohio.—State v. ludiana, C. & E. 
Traction Co., 157 N.E, 15, 116 Ohlo 
St 532. 

Sm U.S.—^Tolman v. Clark County 
Drainage DIst, aC.A.Wis., 62 F. 
2d 226. certiorari denied 53 S.Ct 
522, 2S9 UJ5.. 724, 77 I^Ed. 1474— 
Ladd V. Tallman, aaA.W.Va., 69 
F. 2 d 732—Guilfoil v. ^ayes, D.C. 
Va., 17 F.Supp. 635. 

’ Tex.'—Durhaip v. Scrlvener, Civ.App., 
259 S.W. 606, affirmed, Cpin-App,, 

. 270 S,W. 161. 

7. Bili ia federal court is proper- 
Ip dUnaissed where matter has -been 
determined in state court.—Pacific* 
.Improvement 'Co. v. Httsburgh, S. 
& N. R. Ca, C.C.A.Pfiu, 33 P. 2 d 505, 
certiorari denied 60 S.Ct 85. .280 U.S. 
585, 74 L.Ed. 634. , . • . 

Xu q^uo waxraato to obtaia de- 
«laratory Judgmeat that certain 
^county bonds were void as issuOd 
rwlthdut authority, a blnding decla^ 
ration wlU be refused where if bonds 
wbre dedared iniralid intolerable 
'CodseXiiieiioes' would reisdxlt and court 


would he placed in antagonlsm to 
federal court, which has decreed that 
bonds should issue.—State v. Board 
of Com'rs of Wyandotte County, 250 
P. 631, 117 Kan. 151. 

Frior gzant of applleatioa to aheq. 
doa bxaaoh railroad line 

Where Interstate system of in- 
terurban railroads is in custody of 
recelver appointed by federal court 
and that court grants applicatlon to 
abandon branch line on ground that 
It is operated at a loss, such ordcr 
xnay not be dlsturbed by state com¬ 
mission or state courts.—^Board of 
Com'rs of Franklin County v. Pub¬ 
lic Utilities Commission, 140 N.E. 87, 
107 Ohio St. 442, 30 A.L.R. 42D. 

Frior allowanoe of claims by probate 
oonrt 

Federal district court has no su- 
pervlsory or reviewing power over 
state probate court which entered or. 
dor allowing vold claims; it must 
assume that probate court on prop- 
er applicatlon* to rehear will dis- 
allow clalms, or that on fallure of 
probate court so to ao, the revlew- 
;ing courts of state will order re- 
fusal of approval of claims.—^Holy- 
'fleld V. Guaranty Tltle & Trust Co., 
D.C.Tex., 22 F.Supp. 896. 

Frior grant or refnsal of Injuo- 
tlon 

(1) A bili In a federal court for an 
injunction was properly dlsmissed, 
where it appeared that plaintifCs had 
.brought a suit on the same ground 
;in a state court, had obtalned there- 
:in a temporary injunction, and that 
*the suit was then pending in the 
state court of civil appeals, without 
any showlng that the tempora: y in- 
I junction was not stili in forca— Ar- 
rmour & Co. v. City of Dallaa, Tex., 41 
lS.Ct. 291, 256 ir.S. 280, 65 UEd. 635. 

• • ( 2 ) Contractoris* siirety which was' 
.not party in garnlshment proceedteg 
lagalnst' cOntractor could not be re- 
'qulred by federal court to pay ma^ 
«terialman while contractor was en- 
tjoined from payment by order of 
state court of competent jurisdic¬ 
tion.—W. F. Plgg & Son v. U, S., for 
Use of Leach, CCA-Colo., 81 F.2d 
^ 334 . .. ..1 , . 

1 (3) Where state court denied to- 

tjunqtlon. to restrain school directore 
■from 'buildliig a Consolidated school- 
^house» piinciple of comlty required 
ife^bral bojprt .to decline Jurisdiction 
lof bifl siefcing'skrafe reMef.—Heller v. 
JKreider, C.CJLPa., 98 F.2d 106. 
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requirement stated supra this section, to refrain j 
from exercising jurisdiction in such a manncr as ! 
to defeat or impair the jurisdiction of the first ' 
court. 

Suits in rem or quasi in rem. As between a state i 
and a fcderal court having concurrent jurisdiction j 
over suits ,in rem or quasi in rem, including not ' 
only cases where property is actually scized under j 
judicial process but also suits to marshal assets, ad- * 


minister trusts, or liquidate estates, and other suits 
of similiar nature wherein the court, in order to 
proceed with the cause, and grant the relicf sought, 
is required to ha ve possession or control of the res, 
the court which first assumes jurisdiction may 
maintain and exercisc it, to the exclusion of the 
other,* until it has finally and complctely disposed 
of the matter^ and effectuated its judgment or de- 
crce;io and the other court may not so cxcrcise 


& U.S.—Princess Llda of Thurn 
and Taxis v. Thompson, 59 S.Ct. 
275, 306 U.S. 456, 83 L.Ed. 285, 
affinning Thompson v. Pltzgrerald. 
198 A. 68, 329 Pa. 497. certiorari 
grantod Princess Llda of Thum 
and Taxis v. Pitzgerald, 59 S.Ct. 
72, 305 U.S. 682, 83 L.Ed 366—U. 
s/v. Bank of New York & Trust 
Co., N.T., 56 S.Ct 343, 296 U.S. 463, 
80 L.Ed. 331, afflrmed, CC.A., 77 
P.2d 866, afflrifning, D.C., 10 P. 
Supp. 269, certiorari grranted 56 S. 
Ct 111, 296 U.S. 558, 80 L.Ed. 393 

_U. S. V. President and Dlrectors 

of Manhattan Co., N.Y., 66 S.Ct 
343, 296 U.S. 463, 80 L.Ed. 831, af- 
firminff, C.C.A., 77 F.2d 881, af- 
firmingr, D.C, 10 P.Supp. 269, cer¬ 
tiorari granted 56 S.Ct 111, 296 U. 
S. 668. 80 L-Ed, 393—U. S. v. Pink, 
N.Y., 56 S.Ct 343, 296 U.S. 463, 80 
JLEd. 331, afflrmingr, C.CA., U. S. 
V. Van Schaick, 77 F.2d 880, cer¬ 
tiorari granted U. S. v. Pink, 66 S. 
Ct 111, 296 U.S. 658, 80 L.Ed, 393 
—Peun General Casualty Co. v. 
Commonwealth of Pennsylvania ex 
rei Schnader, 55 S.Ct. 386, 294 U.S. 
189, 79 L.Ed, 860, reversing Com¬ 
monwealth ex rei. Schnader v. Penn 
General Casualty Co., 173 A. 637, 
316 Pa. 1. certiorari grranted Penn 
General Casualty Co. v, Common¬ 
wealth of Pennsylvania ex rei. 
Schnader, 55 S.Ct 126, 293 U.S. 
547, 79 L.Ed. 661—itoUey v. Gen¬ 
eral American Life Ins. Co., C<C.A. 
Mo., 101 F.2d 172, certiorari denled 
59 S.Ct 1038, 307 U.S. 615, 83 IlEd. 
1496—Hutchins v. Pacific Mut 
Life Ins. Co. of Califomia, C.C,A- 
Cal, 97 F.2d 58, afllrming, D.C., 20 
F.Supp. 160—^Rogers v. 'Paving 
Diflt. No. 1 of City of Eureka 
Sprlngs, C.C.A.Ark., 84 P.2d 555— 
IT. S. Nat Bajok of Omaha v. 
Pamp, C.C.A.Neb.. 83 P.2d 493— 
Reconstruction Pinance Corpora¬ 
tion V. ZImmerman, C.C.A.S.C., 76 
P.2d 313—^Hamischfeger Sales Cor¬ 
poration V. National Life Ins. Co., 
C.aAWl8., 72 P.2d 921—Lee v. Ed- 
munds, C.C.A.Fla., 66 F.2d 122— 
Consolidated Music Co. v. Brinker- 
hoff Plano Co., C.C.A.Utah, 64 P.2d' 
«84—HaU V. Cottingham, D.C.S. 
Ct *55 F.2d 669, afflrmed, CXC.A., 
Cottingham v. Hali, 55 F.2d 664— 
In re Prunotto, D.C-N.Y., 61 P.2d 
102—^Bajmett v. Mayes, C.C.A.Okl. 4 ^ 


43 P.2d 521—In re Moore, D.C.Ga., 
42 P.2d 475—Brown v. Duffin, C. 
C.A.Ky., 13 P.2d 70S—Pacific Teie* 
phone & Telegraph Co. v. Star Pub. 
Co., D.C.\Vash., 2 P.2d 151—Sain v. 
Montana Power Co., DC.Mont., 20 
P.Supp. 813—^Kleln v. Petor, C.C.A. 
Idaho, 283 P. 362—Central D.st. 
Prfnting & Telegraph Co. v. Farm- 
ers* & Producers’ Nat. Bank of Sis- 
tersvllle, W.Va., 255 P. 59, 166 C. 
C.A. 387—^Amusement Syndlcate 
Co. V. EI Paso Land Improvement 
Co., D,C.Tcx.. 251 P. 345. 

Cal.—^De Brincat v. Mogan, App., 
36 P,2d 245. 246. 1 Cal.App.2d 7, 
citing Corpus Juris, 

N.J.—^^tna Casualty & Surety Co. v. 
International He-Insurance Cor¬ 
poration, 169 A- 113, 114 N.J.EQ. 
516. 

Okl.—Operators Royalty & ProducIng 
Co. V. Tulsa Rig. Reel & Manu- 
facturlng Co., 56 P.2d 400, 176 Okl. 
442. 

Tenn.—^Valley v. Liambuth, 1 Tena 
App. 647. 

16 CJ". p 1161 note 60 m (6). 
Basis of dcctrlas 

(1) Doctrine that earller court's 
Jurisdiction in.suits involving cus- 
tody over res is exclusive rests on 
requisite that Jurisdiction in suits 
in rem depends on actual possession 
of res or power at any time to as¬ 
sume It.—^In re Putnam, C.C.A.N.Y., 
55 F.2d 73. reversing, H.CX, The Al¬ 
cyone, 50 F.2d 186, and certiorari 
denied Putnam v. Chrlstie, 52 S.Ct 
641, 286 U.S. 558, 76 L.Ed. 1292. 

(2> The noninterference principle 
is based on a possible future need 
for possession of specific property 
by the court which has first under- 
taken a Jurisdiction of such na¬ 
ture that in the course of the pro- 
ceedings possession by the court, 
through its officer, may become nec- 
essary.—^Hlnkley v. Art Stud:cnts' 
League of New York, C.C.A.Md., 37 
F.2d 225, certiorari, denied 50 S.Ct. 
247, 281 U.S. 733, 74 L.Ed. 1149, 
afflrming, D.C,, Art Students' League 
of New York v. Hinkley, 31 F.2d 469. 

Suit to qniet title is within the ap- 
plication of th^ rule, it being, under 
statute, in the nature of a suit in 
rem. 

U.S.—^Boston Acme Mines Corpora¬ 
tion v.t.Sa,Wn$. Conyon Coal Co., 

8 U. 


C.n.A.Utah. 3 P.!d 739—Dennlaon 
Brick & Tlle Co. v. Chicago Trust 
Co.. C.CA.Ohio. 286 P. S18. 

Neli.—Skmner v. Ashford, 268 N. 
W. 81, 131 Neb. 338. 

Quo wanauto prooeadlug agaiust 
Corporation is closcly analogous to 
a procecding in rem and, from the 
time it is instituted in a state court, 
the Jurisdiction of that court is ex¬ 
clusive and superior to that of a fed- 
eral court in which a suit in oqui- 
ty is Bubsequcntly instituted for the 
appointment of a receiver and an In- 
Junction against the continued pros- 
ecution of pending suits,—Lillard v. 
Lonergan, C.C.A.Kan.. 72 P.2d 865, 
certiorari denied Lonergan v. Lil¬ 
lard. 55 S.CL 147, 293 U.S. 615, 79 I 4 . 
Bd. 704. 

9- U.S.—Employers* Reinsurance 

Corporation v, Pldolity Union Cas¬ 
ualty Pire Ins. Co., D^CTex,, 86 
P.2d 813. 

D.C.—^Rosenborger v. Rosenbergcr, 96 
P.2d 349, 68 App.D.C. 220. 

Okl.—Operators Royalty & Produc- 
ing Co. v. Tulsa* Rlg, Reel & Man- 
ufacturlng Co., 56 P.2d 400, 176 
Okl. 442. 

Pa-—^In re McCahan*s Estate, 168 A, 
685, 312 Pa. 515. 

Soope of Jurisdiction rstuined 

(1) Court first acquiring Jurisdic¬ 
tion of res may retain it for all pur- 
posea—York v. Acadia Ijand Co., D. 
O.La., 68 F.3d 1042. 

(2) State court first acquiring Ju¬ 
risdiction of property in litigation. 
must be permitted to exhaust reme- 
dy before federal court Interferfes; 
it is vested, while holding possession 
of property Involved, with power to 
determine all controversies relat- 
ing thereto,—Insurance Pinance Cor- 
I>oration v. Phoenix Securities Cof- 
poratioa D.C.ldaho, 42 P.2d 933. 

la Okl.—Black Panther Oil & Gas 
Co. V. Swift, 170 P. 238, 69 Okl. 
33. 

Custodlal deorea 

Where, in creditores foreclosure 
suit state court entered decree dl- 
rectlng receiver to retum properties 
to owner, which was ordered to op¬ 
erate them, suit was in rem, decree 
was custodial, and federal court 
could not apjiolnt receiver for same 
properties,—Am v. Operators' Royal- 
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its jurisdiction as to dcfeat, frustrate, impair, or 
interfere with the jurisdiction first acquired.^1 
In »uch cases, the court whose jurisdiction and 
process are first invoked by the filing of a bili 
or complaint has the prior right, as constructive 


21 C.J.S. 

possession exists and jurisdiction attaches at that 
time, at least where process subsequently issues in 
due course, regardless of whether or not that court 
is the first actually to seize the property or to takc 
physical possession thereof.i2 On the other hand, 


ty & Produclngr Co., D.C.Okl., 4 P. 
Supp. 370. 

Detemliuktloii of titio and omiffa- 
tiono under decree 

A court, which has had possession 
of property and has, through its offl- 
cers sold it, can retain jurisdiction 
over, and constructive possession of» 
the property after delivering actual 
possession thereof to the purchaser, 
for the purpose of determining any 
issue which may subsequently arise 
in conneetion with the nature and 
eztent of the title acquired under 
the docree of sale, or of determining 
what liens or dexnands the purchaser, 
by reason of his purchase, has be- 
come obligated to discharge.—Price 
V. Bryan & C. T. I. Ry. Co., D.C.Tex.. 
272 P. 753. 

11- U.S.—^Lion Bonding & Surety 
Co. V. Karatz, Mlnn. & Neb., 43 S. 
Ct, 480, 262 IJ.S. 77, 67 UEd. 871. 
reversing C.CA,Minn„ 281 P. 1021 
and C.C.ANeb., Herta v. Llon 
Bonding & Surety Co., 280 F. 540, 
in which appeal dismissed 43 S.Ct. 
SO. 260 1J.S. 696, 67 KEd. 468. mo- 
tion denied 43 S.Ct 641, 262 U.S. 
«40. 67 IxEd. 1151, and 43 S.Ct 
tOl, 262 U.S. 733, 67 L.Ed. 120«— 
Kline v. Burke Const Co., Ark.. 
43 8 .Ct 79, 260 U.S. 226, 67 L.Ed. 
226, 24 A-UR. ll)77, reversing, C. 
C.A., Burke Const. Co. v. Kline, 271 
P. 605—Holley v. General Ameri¬ 
can Ltife Ins. Co., C.C.A-Mo., 101 F. 
2d 172, certioiari denied 59 S.Ct 
1038, 307 U.S. 615. 83 UEd. 1496— 
Hamlschfeger Sales Corporation v. 
National Life Ins. Co., C.C.A.Wis., 
72 P.2d 921—Christian v. R, Hoe & 
Co-, aC.A.N.Y., 63 P.2d 221—York 
V. Acadia Land Co., D.CXa., 58 F. 
2d 1042—Lummus Cotton Gin Co. 
V. Townsend, D.C,S.C., 36 P.2d 

364—^Hershey v. First Nat. Bank & 
Trust Co. in Waynesboro, D.C.Pa., 
22 P.Supp. 517—Old First Nat 
Bank & Trust Co. of Fort Wayne, 
Ind., V. Barrett D.C.I1I., 14 P.Supp. 
778—U. S. V. American Ditch 
Ass*n, D.C.Idaho. 2 F.Supp. 867— 
Klein V. Peter, C-CA-Utab, 284 P. 
797, 29 A.L.R. 1497. 

U.C.—^Rosenberger v. Rosenberger, 
95 F. 2 d 349, 68 App.D.C. 220 . 

N.J.—^Umland v. United Public Serv¬ 
ice Oo., 163 A. 794, 111 N.J.Eq. 663, 
aArmed 163 A. 17, 111 N.J.Eq. 613. 
N.Y,—Sullivan v. St Louis-San 
Franelsco R. Co., 263 N.Y.S. 396, 
147 Misc. 485. 

OkL—Black Panther 011 & Gas Co. v. 

Swlft, 170 P. 238, 69 Okl. 33. 

Pa.—Thompson v. Fltagerald. 198 A. 


68 , 329 Pa. 497, certiorari 'grant- 
ed Prlncess Llda of Thum and 
Taxis v. Fltzgerald, 59 S.Ct. 72, 
305 U.S. 582, 83 UEd. 366, afflrm- 
ed Prlncess Lida of Thurn and 
Taxis V. Thompson, 59 S-Ct 276, 
305 U.S. 456, 83 L.Ed. 285. 

S.C.—Marchant v. Wannamaker, 180 
S.E. 350. 176 S.C. 369. 

Tex.—Lewls v. Pitts, Civ.App., 276 S. 
W. 473. 

Subordinate Jnzixdietioii of other 
court 

Orphans* court having once ac¬ 
quired control over property, Juris¬ 
diction of ali other courts, although 
J concurrent, Is subject thereto.—^In re 
McCahan’s Estate, 168 A. 685, 312 Pa. 
515. 

Snrrender of res 

(1) Under rules of comity, the 
court in which an action was last 
begun will surrender possession of 
the res. where action was first begun 
in another court and possession of 
the res was essential to Judgment. 
—^Ward v. Foulkrod, C.C.A.Pa., 264 
F. 627, alfirmlng D.C., Wheeler v. 
Badenhausen Co., 260 F. 991. 

( 2 ) Receivers appointed by foderal 
court sdbsequent to receivership in 
State court will be required to sur¬ 
render property involved to state 
^urt receivers.—^Lee v. Edmunds, C. 
b.A.Fla., 66 F.2d 122 . 

Judgment or decree entitUag party 
to interfere 

Where res has come into posses¬ 
sion and under control of state court, 
person having right to go into fed- 
eral court cannot obtain Judgment 
or decree entitling him to interfere 
1 with adminlstration of res by court 
I having its possession.—^Pufahl v. 
^rks* Estate, 67 S.Ct. 161, 299 U.S. 
217, 81 L.Ed. 133, affirming In re 
Park'a Estate, 283 Ill,App. 95, certio¬ 
rari granted PupahI v. Parks* Estate, 
66 S.Ct 749, 298 U.S. 649, 80 L.Bd. 
1378. 

Permlssion to Interfere 
The court first acquiring Juris¬ 
diction may alone determine how far 
it wlli permit the other court to in¬ 
terfere.—^Penn General Casualty Co. 
V. Commonwealth of Pennsylvanla 
ex rei. Schnader, 55 S.Ct. 886 , 294 
U.S. 189, 79 L.Ed. 850, reversing Com¬ 
monwealth ex rei. Schnader v. Penn 
General Casualty Co„ 173 A. 637, 816 
Pa. 1, certiorari granted Penn Gen¬ 
eral Casualty Co. v. Commonwealth 
6 f Pennsylvanla ex rei. Schnader, 55 
S.Ct 126, 298 U.S. 647, 79 L.Ed. 
.651—^Reconstructlon Finance Corpo- 
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ratlon v. Zimmennan, C.CJLS.C., 7$ 
F.2d 313. 

12 . U.S.—Penn General Casualty Co. 
V. Commonwealth of Pennsylvanla 
ex rei. Schnader, 66 S.Ct 386, 294 
U.S. 189, 79 L.Ed. 850, reversing 
Commonwealth ex rei. Schnader v. 
Penn General Casualty Co., 173 a 
637, 316 Pa. 1, certiorari granted 
Penn General Casualty Co. v. Com¬ 
monwealth of Pennsylvanla ex reL 
Schnader, 55 S.Ct 126, 293 U.S. 547, 
79 L.Ed. 661—^Harkin v. Brundage, 
111., 48 S.Ct 268, 276 U.S. 36, 72 
L.Ed. 467, reversing, C.C.A., 13 P. 
2 d 617, certiorari granted 47 S.Ct 
237, 273 U.S. 682. 71 L.Ed. 838— 
Mitchell V. Maurer, C.C.A.Cal., 69 
F.2d 233, certiorari granted 55 S. 
Ct 71, 293 U.S. 644, 79 L.Ei. 648, 
• reversed on other grounds 65 S.Ct 
162, 293 U.S. 237,‘79 L.Ed. 838— 
Boynton v. MofCat Tunnel Improve- 
. ment Dist, C.C.A.C 0 I 0 .. 67 P.2d 772, 
certiorari denied Moifat Tunnel 
Improvoment Dist v. Boynton. 63 
S.Ct 20, 287 U.S. 620, 77 L.Bd. 638 
. —^Hutchlnd v. Pacific Mut. I4fe 
Ins. Co. of California, D.C.Cal., 20 
F.Supp. 150, affirmed, C.C.A., 97 F. 
2d 58—^Ward y. Foulkrod, C.C.A 
Pa., 264 P. 627, affirming, D.C., 
Wheeler v. Badenhausen Co., 260 F. 
991. 

Ala.—Alabama, T. & N. Ry. v. Tol- 
man, 76 So. 881, 200 Ala. 449. 

Arlz.—^Forst v. Intermountain Build- 
ing & Loan Ass’n, 66 P.2d 1379, 
49 Arlz. 246. 

Okl.—Operators Royalty & Produclng 
Co. V. Tulsa Rig, Reel & Manufac- 
turing Co., 56 P.2d 400, 176 OkL 
442. - 

Court which first eutertaias valid 
prooocdixig to complete which will 
require possession of specific prop¬ 
erty is first in time, and therefore 
in right regardless of whether or 
not that court .is the first court ac¬ 
tually to seize the property.—^In re 
Gallimore, D.C.Ga., 16 P.2d 800, af¬ 
firmed, C.C.A., 21 P.2d 999. 

Drawlng possession to court 

(1) An action In rem draws to the 
court possession or control, actual or 
potential, of the res.—^Kline v. Burke 
Const Co., Ark., 43 S.Ct 79, 260 ’U. 
S. 226. 67 L.Ed. 226, 24 A.L.R. 1077, 
reversing, C.C.A., Burke Const Co. v. 
Kline, 271 F. 605. 

(2) Filing action in state comi: to' 
haye securitles dlstributed and iasu- 
ance of summons drew to that court 
possession of res.—^Insurance Fi¬ 
nance Corporation v. Phoenix Securi- 



C0URT8 


21 C.J.S. 


§ 629 


where thc jurisdiction of the two courts is not the * 
same or concurrent, and the subject mattcr in liti- ! 
gation in one is not within the cogniaance of the ! 
other, or there is no constnictive possession of the j 
property in dispute by the filing of a bili, it is the j 
date of actual possession that determines priority [ 
of jurisdiction.13 The difficulty in applying these i 
nilcs is in detcrmining whcther the conflicting juris- j 
dictions are ‘ actually concurrent and the same.^^ j 
Anothcr doubtful question may be whether a bili 
is of such a character that its filing is the taking 
of constructive possession of the property.15 

b. Idmitations of Enles 

Due to llmitations on Its applleation and operatlon. 


the rufe that as bstween a state and a federal court the 
one first acquirfng jurfsdictfon may retaln ft wlthout 
interference from the othep may not be effecti ve, Jn a 
particular case, to prevent or Invalidate the JudIciaI act» 
step, or proceeding in question. 

Frequently, the rulc that as between a state and 
federal court having concurrent jurisdiction the orie 
first acquiring jurisdiction is entiticd to rctain it 
without interference by the other is not applicable 
or effective so as to prevent or nullify a particular 
judicial act, step, or proceeding.^® There is, of 
course, no reason or occasion for the application 
of the rule where there is no conflict of jurisdic¬ 
tion ,QY thc exercise of jurisdiction by one court 
does not defeat, impair, or interferc with the pre- 


ties Corporation, D.C.Idaho, 42 F.2d 
933. 

Potsntial possassloA 
Mere appointment of recolver ia 
federal court with rigrht to take pos¬ 
session ot property was insufficient 
to give federal court prior Jurisdic¬ 
tion over state court theretofore ren- 
dering Judgment on which exeeution 
had issued and was in the hands of 
thc sheriff; the state court had po¬ 
tentia! possession which was suffi¬ 
cient to give It priority of Jurisdic¬ 
tion.—C. T. C. Investment Co. v. Dan- 
iel Boone Coal Corporation, D.C.Ky., 
58 F.2d 805. 

' Piliag of b!U. and ssrrlee of ordor 
«r xnla to Show oanso are sufficient 
io confer prior and exclusive Jurls-^ 
diction over the trust fund or other 
property involved. ♦ 

U.S.—Patterson v. Veasey, D.C.Qa.,' 
295 F. 163. 

N.J.—.®tna Casualty & Surety Co. x: 
International Re-Insurance Corpo¬ 
ration. 169 A. 113, 114 N.J.Eq. 516. 
issnanee of ad intexlm injnnctloii ^ 
After the court has acqulred Juris¬ 
diction under Code Civ.Proc. % 416, 
hy issuing ad interlm injunction. al- 
though summons has not heen 
served, and has not lost that Jurisdic-’ 
tion, it can appoint a receiver and ex¬ 
ercise complete control over the as- 
sets of defendant, notwithstanding 
an intervening appointment of a re¬ 
ceiver by the federal court.—City of 
New Tork v. Staten Island Midland 
Ry. Co., 181 N.y.S. 124, 110 Misc.' 
605. 

13. U.S.—^Harkln v. Brundage, 111., 

48 S.Ct. 268, 276 U.S. 36, 72 L.Ed. 
467. reversing. C.C.A.. 13 F.2d 617. 
and certiorari granted 47 S.Ct. 287, 
273 U.S. 682. 71 L.Ed. 838—Boyn- 
ton V. Molfat Tunnel Improveraent 
Dist, C.C.A.C 0 I 0 .. 67 F.2d 772, cer¬ 
tiorari denied Moftat Tunnel Im- 

' provement Dist. v. Boynton. 53 S. 

Ct 20. 287 U.S. 620, 77 L,.Bd. 638. * 
Arlx.—^Porst v. Intermountaih Build- 
ing & Loan Ass^n, 65 P.2d 1879, 

49 Ari*. 246, • 


Diffsrent Issnes and xsUef 
Of two courts having concurrent 
Jurisdiction of actions involvlng dif¬ 
ferent issues and seeking different 
relief, but affecting the same res, 
that‘court whleh first gained actual 
possession of the res will retain Ju¬ 
risdiction thereovor, though action 
was first brought in the other court. 
—Ward V. Foulkrod, C.C.A.Pa., 264 P. 
627, afflrming, D.C.. Wheeler v. Ba- 
denhausen Co., 260 P. 991. 

Sallef asked ofte? institnt^on of snit 
Where a suit filcd in the federal 
court was in personam and the orig-i 
inal bili alleg^d no grounds foi; 
the appointment of a receiver and* 
did not pray for that relief, and sub- 
sequently a suit in rem was filed in 
a state court and a receiver appoint- 
ed on the same day. enstody and pos¬ 
session 'of the property involved then 
passed Into the state court and the 
federal court was without Jurisdic¬ 
tion thereafter, on application for the 
appointment of a receiver, to oust 
the possession of the state court by 
the appointment of a receiver 01 ^ 
otherwise.—Terrell v. Gary, C.C.A. 
Tex., 98 P.2d 14. 

14. U.S.—^Harkin v. Brundage, IlL, 
48 S.Ct^ 268, 276 U.S, 36, 72 UBd. 
457, reversing, C.CJV-, 13 P.2d 617, 
and certiorari granted 47 S.Ct 237, 
273 U.S. 682, 71 LJEd. 838. 

15. U.S.—^Harkin v, Brundage, su¬ 
pra. 

le. U.S.—General Baking Co, v. 
Harr, Pa.. 57 S.Ct. 640, 300 U.S. 
433, 81 Xi.Ed. 730, reversing, C.C.A.,- 
85 F.2d 932, afflrming, D.C., Gen¬ 
eral Baking Co. v. Gordon, 9 F. 
Supp. 210, affirmed, C.C.A., General 
Baking Co. v. Harr, 92 F.2d 162, 
certiorari denied 58 S.Ct. 369, 302 
U.S. 761, 82 Li.Ed. 591, rehearini; 
denied 58 S.Ct. 480, 302 U.S. 781/ 
82 L.Ed. 603, certiorari granted 57 
S.CL 322, 299 U.S. 689, 81 L-Bd.* 
397—Cofifey^ V. LAwman, C.C.A. 
Tenn., 99 F.2d 246—Sain v. Mon¬ 
tana Power Co„ C.C.A.Mont., 84 F. 
2d 126, reversing, D.C., 5 F.Supp. 
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792—Irving Trust Co. v. U. S.. C.a 
A.Ohio, 83 P.2d 20, certiorari de- 
nird 56 S.Ct. 956, 298 U.S. 686. 80 
L.Bd. 1405—Fisheries Products Cd. 
V. Timmons, C.C.A.N.C., 16 P.2d 
266—Pranz v. Buder, C.C.A.Mo., 11 
P.2d 854—Hackler v. Farm & Home 
Savlngs & L.oan A8s*n, D.C.M 0 ., 6 
F.Supp. 610, appeal dismissed, C. 
C.A., 73 F.2d 990. 

Ala.—^3ifiddleton v. St. Louis & S, F. 

R. Co.. 153 So. 256. 22S Ala. 323. 
Or.—^Hardy v. Orogon Eilors Music 

House, 195 P. 563, 99 Or. 340. 

S.C.—King v. AEJtna Ins. Co., 167 S. 
R 12, 168 S.C. 84. 

Utah.—State by and through State 
Land Board v. Blakc, 20 P.2d 871, 
88 Utah 584, modffl^^d on other 
grounds 56 P.2d 1347, 88 Utah 600. 
Va.—America Nat. Bank cf Ports- 
mouth V. Ames. 194 S.E. 784, 169 
Va, 711, certiorari deni-d 58 S.Ct. 
1046, 304 U.S. 577, 82 RBd. 1640, 

17. U.S,—^Carter v. Blaine County 
Inv. Co., D.C.Idrho, 45 P.2d 613— 
Columbia Rv., Gas & Electric Co. 
v. Blease, D.C S.C., 42 F.2d 463— 
Maryland Casualty Co. v. Board of 
Water Com’rs of City of Dunkirk. 

, N. Y.. D.C.N.T., 27 P.2d 142—Ryd- 
strom V. Massachusetts Accident 
Co., D.C.Md., 25 F.Supp. 359—^Mc- 
Atamney v. Commonwealth Hotel 
Const. Corporation, D.C.N.Y., 296 F. 
500. 

Ari*.—Forst v. Intermountain Build- 
ing & Loan Ass’n, 65 P.2d 1379, 49 
Ariz. 246. 

Del.—Stone v. Jewett» Blgelow & 
Brooks Coal Co,, 126 A. 340, 14 
DeLCh. 266. 

N.J,—^Umland v, United Public Serv¬ 
ice Co., 163 A. 17, 111 N.J.Eq. 613, 
affirmed 163 A. 794, 111 N.J.Bq. 563. 
Okl.—^Bowling v. Beaver, 229 P. 601, 
102 Okl. 286, error dismissed 46 

S. Ct. 17, 269 U.S. 627, 70 L.Ed. 395. 
Wia—^Knuth v. Lepp, 198 N.W. 619, 

180 WIs. 629. 

Whszs dns racognitioiL of subor, 
dinstlon of federal receivershlp or 
possession of federal receiver to pro- 
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viously acqmred jurisdiction of another court,i* 
or disturb, or interfere with, the possession of prop- 
erty by such other court or its officer.^^ Ordinari- 
ly thc rulc is considercd applicable only where the 
parties to, thc subjcct matter of, and the relief 
sought in the two suits are the same, so that if the 
first suit had alrcady been disposed of the judgment 
therein should be treated in bar as a former ad- 
judicationbut where, although the proceedings 
in thc two courts are not thc same, they are close- 
ly relatcd and there is fraud or sharp practice by 
a party in delaying the state court until the fed- 
cral court can act and inducing the fcderal court 
to act without a full disclosure of prior proceedings, 
the fcderal court, on Icarning the method by which 
its jurisdiction has been invoked, should, as a mat¬ 
ter of comity and good faith, deny to the guilty 
party the further use of its jurisdiction until after j 
the state court has been given an opportunity to 1 

ce«dlnir or recelvershlp In a state 
court Is accorded, there is no brrach 
of comity.—Harrls ▼. Gurley, C.CA. 

Tear.. SO P.2d 744--Pred T. Ley & Co. 

V. Wheat, aC.A.FIa., 64 P.2d 257. 
xa U.S.—Kllne v. Burke ConsL Co., 

Ark., 43 S.Ct. 79. 260 U.S, 226, 67 
L.E3d. 226. 24 A.L.E. 1077, revers- 
ina C.C.A., Burke Const. Co. v. 

Kllne, 271 F. 605—Hamischfeger 
Sales Corporation v. National Life 
Ins. Co.. aC.A.Wl8., 72 F,2d 921— 

Hali V. Cottinaham, D.CS.C., 55 F. 

2d 659, afflrmed Cottinaham v. Kall, 

CCA., 55 P.2d 664—Jackson v. 

Rallroad Commission of Texas, 0. 

C-Tex., 12 F.Supp, 346—Stanshury 
V. Koss, D.CN.Y., 10 F.Supp. 477 
—^Monamotor Oil Co. v. Johnson. 

D.CIowa, 3 F.Supp. 189. aUirmed 
54 act. 675. 292 U.S. 66. 78 L.BJ. 

1141—^Wootton Land & Fuel Co. t. 

Ownbey, ,C.aA.Colo.. 265 F. 91. 

Mich.—Michigan Trust Co. v. Land 
Owners Aas^n, 284 N.W. 894, 288 
Mich. 323. 

Hiss.—First Nat. Bank v. Poston, 97 
So. 882, 140 Mlss. 64. 

19. U.S.—Rosers v. Pavins Dist. No^ 
l of City of Eureka Sprin^s, C.C.A. 

Ark., 84 P.2d 556—^Newberry v. 

Davlson Chemical Co., C.C.A.N.C.. 

66 P.2d 724, certiorari denied 54 
S.Ct 75, two cases, 290 V-B. 660, 

78 L.Ed. 671—Brown v. Crawford, 

0.C.Or., 264 P. 146. 

99 . U.S.—Newberry v. Davison Chem¬ 
ical Co„ aCA-N.C., 66 P.2d 724, 
certiorari denied 54 aCL 75. two 
eaaes, 290 U.a 660. 78 L-Ed. 571— 

Boynton v. Hofflat Tunnel Improve- 
VMnt 0i8t, C.C.A.C 0 I 0 ., 57 F.2d 772, 
certiorari denied Molfat Tunnel Im- 
provement Dist. v. Boynton, 53 S. 

Ct. 20, 287 U.S. 620, 77 LEd. 538— 

][n|;rani v. Jon^.GC.A.OkL, 47 F. 

2d 185—^Russeli v. Detrick» C.CJV- 
Nev^ 23 F.2d ITS-i-Ro^ Improve- 


exercise the jurisdiction it is entitled to exer- 
cise.2i It is also held that the exclusive jurisdic¬ 
tion of the court in which suit is first broughl docs 
not include ali matters which may possibly become 
involved or arise in the suit, but extends only to 
questions which properly and ordinarily arise m 
the progress of the first suit,-22 and, where a stat¬ 
ute makes the jurisdiction of the federal court cx- 
clusive in special proceedings, it is limited to de- 
termining matters material to, and directly oonnect- 
ed with, the judgment sought to be obtained, and 
does not necessarily extend to other questions grow- 
ing out of the subject matter as between different 
parties to the exclusion of the jurisdiction of other 
competent courts.^^ Furthermore, it is held that the 
rule does not apply where: The subject matter is 
located in different States, in thc respective ter- 
ritorial jurisdictions of which the suits are 
brought;24 the proceedings in the first court are 

Where eauses of aotlon are Olffar- 
ent, the rule is inappUcable.—Jones 
V. Maxwell Motor Co., 115 A. 312, 13 
Del.Ch. 76. 

Where separarte aaid independeut U» 
ahiUties are Involved, the actlons 
may proceed concurrently.—A- Pala- 
dini, Inc., V. Superior Court in and 
for City and County of San Francia- 
co. ‘21 P.2d 941, 218 Cah 114. 
Different parties 

A suit involvinsr the question of 
the rigrht of the United States to dla- 
pose of or administer its property 
may be brougrht by it in a federal 
court notwithstandinsr the pendency 
in a state court of an actlon between 
other parties presenting- the same 
question. The jurisdiction of the 
federal court is not ousted becauae. 
individuals, suingr In the state court, 
assert interests in, or the rlght to the 
use of, property which the govem- 
ment claims to be the owner of or 
to have the right to supervise and 
administer.—^U. S. v. Peasy, 0.C. 
Idaho, 24 F.2d 108. 

U.S.—^Harkin v. Brundage, IU., 
48 S.Ct. 268, 276 U.S. 36. 72 L.Bd. 
467, reversing, C.C.A., 13 F.2d 617, 
and certiorari granted 47 S.Ct 287, 
273 U.S. 682. 71 L.Bd. 838—First 
Nat. Bank v. Horulf, C.C.A.La., 65 
F.2d 318. 

23. U.S.—Buck V. Colbath, Minn, 3 
Wall. 334, 18 L.Ed. 257. 

16 C.J. p 1165 note 68. 

23. U.S.—Guardian Trust Co. ▼. 
Kansas City Southern R. Co., Mo„ 
171 F. 43, 96 aaA. 285, 28 L.R.A, 
N.S,, 620. 

15 C.J. p 1165 note 69. 

24. U,S.—^Woodbury v. Allegheny 4 
K. R. Co., C.C.Pa.. 72 F. 871. 

Larga aasiata in o;Qy» stata 
, Federal court in Arisona did not 
abuse discretion in appolnting re- 


ment Dist. No. 7 of Poinsett Coun¬ 
ty, Ark., V. Guardian Savings & j 
Trust Co.. C.C.A.Ark., 8 F.2d 932, 
certiorari denied 46 S.Ct. 475, 271 

U. S. 663, 70 L.Ed. 1139--E3kerson 

V. Utter, D.C.Idaho, 7 F.Supp. 201, 
afflrmed, C.C.A.. 78 P.2d 307—Mc- 
Atamney v, Commonwealth Hotel 
Const. Corporation, D.C.N.T., 296 
F. 500. 

CaL—Cross Water Co, v. Ferrero, 
App., 90 P.2d 98. 

Lo.—State v. Great Atlantic & Pacific 
Tea Co.. 183 So. 219, 190 La. 925, 
certiorari denied Great Atlantic & 
Pacific Tea Co. v. State of Louisi- 
ana, 59 S.Ct 108, 305 U.S. 637, 83 L. 
Ed. 410. 

Mich.—^Detroit Trust Co. v. Manilow, 
261 N.W. 303, 272 Mich. 211. 

N.T.—Zenie v. Miskend. 284 N.Y.S. 
63, 245 AppJWv. 634, afllrmed 1 
N.E.2d 367, 2T0 N.Y. 636—Welss v. 
Fox Theatres Corporation, 242 N. 
Y.S. 283, 136 Miso. 312. 

Vt—^Welner v. Prudential Ins. Co. of 
America, 2 A.2d 708, 709, citing 
Corpus Jnxis. 

15 CJ. p 1164 note 67. 

Both suits mnst involve substan- 
tial identlfiy In interests. rlghts, and 
purposes.—^U. S. v, Humboldt Love- 
lock Irr. Light & Power .Co., C.C.A. 
Nev., 97 F.2d 38, reversing, D.C., 19 
F.Supp. 489, certiorari denied Hum¬ 
boldt Lovelock Irr. Light & Power 
Co. V. U. S.. 59 S.Ct 94, 306 U.S. 630, 
83 L.Ed. 404. 

Where Issaee or matters in oontro- 
varsy ara different, both courts may 
obtain and retain jurisdiction.— 
Brown v. Crawford, D.CLOr., 254 F. 
146—^Knudsen v. First Trust & Sav¬ 
ings Bank, Mont, 245 F.’81, 157 C.‘ 
C.A. 877, affirmlng, 0.C., First Trust 
Savings Bank v. Bitter Root Val- 
lej Irr, Co, 237 F. 738. 
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sham or collusive or a mere evasion of jurisdic- • 
or the proceedings in such court, as in | 
case of assignees filing an account, cannot be con- j 
sidered as a suit.26 The issuance of the summons j 
in a suit in equity wrongly begun on the law side j 
does not give the federal court jurisdiction as '» 
against a state court in which the suit was be- | 
gun between the issuance of the summons and the j 
fiKng of the complaint.27 

The general rule under consideration is not ap- 
plicable where, although an action in a state court 
is first instituted, exclusive authority is given a fed- 
cral court,28 as where, on the filing of a petition in 
bankruptcy, the jurisdiction of the federal court 
bccomes exclusive within the authority of the Bank¬ 
ruptcy Act, see Bankruptcy § 29 a, or where a limi- 
tation of liability proceeding assumes such form 
that oniy a federal court is competent to afford re- 
licf.22 Likewise, federal jurisdiction, although first 
attaching, -must be relinquished to the state where 


the matter involvcd is peculiarly within the provinpc 
and duty of the state and its ofiiccrs or courts.^*^ 

The rulcs of comity must givc way to constitu- 
tional rights; and where, notwithstanding the pen- 
dency of an appcal to a state court from an order 
of a state commission fixing or refusing to change 
utility rates, a supersedeas pending appeal has been 
refused and the rates are alleged to be confiscatory, 
the utility is entitlcd to apply to a federal court for 
rclief.8i 

Both the general rule under consideration and 
the similiar rule dealing with suits in rem or quasi 
in rem, are applicable only where both actions deal 
either actually or potentially with spccific property 
or objccts, and not where either or both actions are 
in personam, it bcing permissible in the lattcr in- 
stance for both actions, although involving the 
same issues, to proceed concurrently until a judg- 
ment is rendered in one which becomes res judicata 
in the other.82 In determining whether the rules 


ceiver pendente lite for ali assets 
of insolvent Utah buildins: and loan 
association situated in Arizona» where 
a88ociation’s assets in Arizona were 
greater than those in any other state, 
since Interests of forum and credi¬ 
tore rendered inapplicahle rule of 
comity recognizing title conferred by 
lex domicilii upon assignee.—Inter- 
mountain Building & Lioan Ass*n v. 
Gallegos, C.C.A,Ariz., 78 P.2d 972, cer- j 
Uorari drnied 56 S.CL 172, 296 U.S. 
689, 80 l^Ed. 454. 

85. U.S.—Berl v. Crutcher, C.C.A. 
Tex., 60 F.2d 440, certiorari denied 
53 S.Ct 314, 287 U,S. 670, 77 L.Ed. 
678—^Peltason, Tenenbaum & Harrls 
V. Refunding Board of Arkansas, D. 
CArk., 16 F.Supp. 179—Shoemaker 
V. Merrill Mortuarles, D.C.Mont., 2 
7,Supp. 672, appeal disznissed, C.C. 
A. Merrill Mortuarles v. Shoema- 
ker. 71 F.2d 1012. 

15 aj. p 1165 note 72. 

M. U.S.—Shclby v. Bacon, Pa., 10 
How. 66, 13 L.Ei. 326—Farmers' 
Bank of Cuba City, Wis. v. Wright, 
Caiowa, 158 P. 841. 

Stateanent czitlelzed 
The statement in Shelhy v. Bacon, 
Pa.,, 10 How., U.S., 56, 13 L.Ed. 326, 
to the effect that the filing of an ac¬ 
count in a state court dld not con¬ 
stitute a suit and did not confer Ju- 
rlsdlction on the state court, is said 
to have been unnecessa^y to the de- 
dsion and not to be in accord with 
tke law of the state as declared hy 
Its, owp supreme court.—^Prlncess 
Lida of Thum and Taxis v. Thomp- 
eon, Pa,. 59 S.Ct 275. 806 U.S. 466, 
83 L.Ed. 285, affirmlng Thompson v. 
fitzgerald, 198 A 58,. 329 Pa. 497. 
eertioraxi granted Princess 'Lida of 


: Thum and Taxis v. Pitzgerald, 59 
S.Ct 72. 805 U.S. 582, 83 L.Ed. 366. ; 

27. U.S.—Waldo v. 'VVilson, N.C., 231 
F. 654, 145 C.C.A 540. reversing 
221 F. 505, and certiorari denied 
36 S.Ct 724, 241 U.S. 673, 60 L.Bd. 
1231, 

26. U.S.—^In re Pninotto, D.C.N.T.. 
51 F.2d 602. 

29. U.S.—^Langnes v. Green, Wash.. 
51 S.Ct 243, 282 U.S. 531, 75 L. 
Bd. 520, reversing, C.C.A, The Alo- 
ha, 35 P.2d 447, which reversed, 
D.C., Petition of Langnes, 32 F.2d 
284. and certiorari granted Langnes 
V. Green. 50 S.Ct 246, 281 U.S. 708. 
74 L.Ed. 1131. 

30. U.S.—^Hutchins v. Pacific Mut. 
Life Ins. Co. of Califomia, D.C. 
CaL, 20 F.Supp. 150. 

Be]liLq.til8hlnflr property to reoeiver in 
dissolntion i^rooeodinga 
In a stockholders* suit for a re- 
.ceivershlp in which no rights of 
creditors were Involved, a federal 
court properly directed the assets 
in the hands of its receiver tumed 
• over to the receiver subsequcntly 
appolnted by a state court in its 
horne state, in a suit for dissolution 
of the Corporation instltuteu pursu- 
ant to a vote of its stockholders.— 
Tocum V. Parry Medicine Co., C.C. 
APa., 5 F.2d 273. 

•3L U.S.—Oklahoma Natura! Gas Co. 
V. Russell. Okl., 43 S.Ct. 353, 261 
U.S' 290, 67 L,Bd. 669—Oklahoma 
Gas & Electric Co. v. Corporation 
Commission of Oklahoma, B.C.OkL, 

1 F.Supp. 966. 

32 , XJ.S.—^Princess Lida of Thum 
and Taxis v. Thompson, 69 S.Ct. 
276, 305 U.S. 466, 83 L.Bd. 285, af- 
firznlng Thompson ^v. Fitzgerald, 

ai5- 


198 A 58, 329 Pa. 497, certiorari 
granted Princess Lida of Thum 
and Taxis v. Fitzgerald, 59 S.Ct. 
72, 305 U.S. 682, 83 L.Ed. 366— 
Penn General Casualty Co. v. Com- 
monwealth of Pennsylvanla ex rei. 
Schnader. 55 S.Ct 386, 294 U.a 189, 
79 L.Ed. 850, reversing Common- 
wealth ex rei. Schnader v, Penn 
General Casualty Co., 173 A 637, 
316 Pa. 1, certiorari granted Penn 
General Casualty Co. v. Common- 
wealth of Pennsylvanla ex reL 
Schnader, 55 S.Ct 126, 293 U.S. 647, 

79 L.Ed. 661—Grubb v. Public Util¬ 
ities Commission of Ohio. 50 S.Ct 
374, 281 U.S. 470, 74 L.Ed. 972, af- 
firming, D.C., 33 F.2d 323—^Rlehle 
V. Margolies, N.T., 49 S.Ct 310, 279 
U.S. 218. 73 L,Bd. 669. afflmilng. 
C.C.A., Hatch V. Morosco Holding 
Co., 26 F.2d 247. certiorari granted 
Riehle v. Margolies. 49 S.Ct 29, 278 
U.S. 691, 73 L.Bd. 623—Kline v. 
Burke Const. Co., Ark., 43 S.Ct 79. 
260 U.S. 226, 67 L.Ed. 226, 24 AL. 
R. 1077, reversing, C.C.A, Burke 
Const Co. V. Kline, 271 F. 606*— 
Wells V. Helms, C.C.AOkl., 105 F. 
2d 402—Byrd-Frost, Inc., v. Elder, 
C.C.AT€X., 93 F.2d 30. 115 AUR. 
342, certiorari denied 58 S.Ct 646, 
303 U.S. 647, 82 L.Bd. 1108—Bry- 
ant V. Atlantic Coast Line R. Co., 
C.C.A.N.Y.. 92 F.2d 569—Armour & 
Co. V. Mlller, C.aA.N.D., 91 F.2d 
521—^Rogers v. Paving Dist. No. 
1 of City of Eureka Sprlngs, C.C.A 
Ark., 84 F.2d 655—Sain v. Montana 

, Power Co., CC.AMont, 84 F.2d 
-136, reversing, U.C., 6 F.Supp. 792 
t —^Vacuum Oil Co. v. Land Title 
Guaranty & Trust Co., C.C. A Ohio, 

80 F.2d 476—^U. S. v. Bank of New 
Tork & Trust Co., C.C.AN.T.. 77 

: F.2d 866, alfirming, D.C., 10 F.Supp. 
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are applicable, the line of distinction between pro- 
ceedings in personam and thosc in rem is not to 
be drawn with academic nicety; the question is 
onc of practical regard for the orderly and effi¬ 
cient administration of justice.*^ 

After termination, hy dismissal or otherwise, o£ 
litigation in one court, or after the release of prop- 
erty in the possession of the court or its officer, 
any exclusive jurisdiction or freedom from inter- 
ference which it may have possessed is at an end; 
and another court may, in a proper case, deal 
with the property or subject matter which, by 
the former suit, was not withdrawn forevcr from 
subsequent litigation.^* 

A state court’s priority of jurisdiction may be 
waived and abandoned by acquiescence and long 
delay;®5 and plaintiff in the second suit, having 


21 O.J.S. 

selected the forum,, cannot complain that defendant 
asserts his defense there.^® 

As between a state and a federal court, the mere 
pendency of a suit in one court does not exclude 
the jurisdiction of the other court over another 
suit subsequcntly instituted therein,37 it not be- 
ing a bar to the subsequent suit, as shown supra § 
522, nor a grotmd for the abatement thereof, as not- 
ed in Abatement and Revival § 67. The usual prae- 
tice is for the court in which the second action is 
brought not to dismiss such action, but to suspend 
proceedings therein until the first action is tried and 
determined,®® and in a few cases the federal courts 
have declined even to stay proceedings until the de- 
termination of an action between the same parties 
for the same cause previously commcnccd in a 
state court, basing such refusal on a lack of pow- 
er.3i> The question may be one, not of the cx- 
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2S9, certiorari srranted 56 S.Ct. 111, 
296 U.S. 558. 80 UEd. 393, af- 
flrmed 56 S.Ct 343, 296 U.S. 463. 
80 I>.Ed. 331. and affirmed, G.C.A.. 

U. S. V. President and Directore of 
Manhattan, 77 P.2d 881—^Hamlsch- 
teger Sales Corporation v. National 
Life Ins, Co., C.aA.Wis.. 72 P.2d 
921—Schwartas t. Randolph, C.C.A. 
Md., 72 P.2d 892, 96 A.L.R. 481— 
Desha County, Ark., v. Crocker 
First Nat. Bank. C-CA-Md., 72 P.2d 
359—Chicagro Title & Tnist Co. v. 
Pox Theatres Corporation, C C,A. 
N.Y., 69 P.2d 60. 91 A-L-R. 991— 
Southern Pac. Co. v. Klingre, C,C.A. 
Utah, 65 P.2d 85, certiorari denied 
Kllnee V. Southern Pac. Co., 64 S, 
CL 72, 290 U.S. 657, 78 D.Ed. 669—| 
Boynton v, Moffat Tunnel Improve- 
ment Dist., aC.A.Colo., 57 F.2d 772. 
certiorari denied Moffat Tunnel 
Improvement Dist. v. Boynton, 53 
aCt. 20. 287 U.S. 620, 77 L-Ed. 538 
—^Hall V. CDttingham, D.C.S.C., 55 
P.2d 659. alKrmcd. C.C.A.. Cottin?- 
ham V. Hali, 56 P.2d 664—Great 
North Woods Club v. Rayznond. C. 
C.A,Mlch., 54 F.2d 1017—Ackerman 

V. Tohln, C.aA.Mo., 22 P.2d 641, 
certiorari denied Tobin v. Aoker- 
man, 48 aCt. 321, 276 U.S. 628, 72 
Xi.Ed. 739—^Brown v. Duffln, C.C.A. 
Ky., 13 F.2d 708—General Outdoor 
Advertisins Co. v. Williams, C.C.A. 
Mass., 12 F.2d 773, reversins, D.C., 
9 F.2d 165, and certiorari denied 
Williams v. General Outdoor Ad-j 
vertlslnff Co., 47 S.Ct 111, 273 U. 
a 721, 71 L-Bd. 858—Pure Oil Co. 
V, Standard Oil Co., D.C.Ija., 2 F.2d 
260—ICeade v. Phillips,' D.CLN.T., 
27 F.Supp. 800—^Rydstrom v. Mas- 
sachusetts Accident Co., D.CMd., 
25 F.Supp. 859—Standard Accident 
Ins. Co. V. Alexander, Inc., D.C. 
To*., 23 F.Supp. 807—Jacksoh v. 
Railroad Commission of Texas, D. 
<2.Tex., 12 F.Supp. 348—Stanshury 


V. Koss, D.C.N.Y., 10 F.Supp. 477— 
Dennison Brick & Tile Co. v. Chl- 
cago Trust Co., C.C.A.Ohio, 286 P. 
818. 

Ariz.—Forst v. Intermountain Bulld- 
ingr & Loan Ass*n. 65 P.2d 1379, 40 
Ariz. 246. 

Ga.—P. S. Royster Guano Co. v. 

Stedham. 172 S.E. 556. 178 Ga. 217. 
lowa.—Lippke v. Portable Milllngr 
Co.. 244 N.W. 845, 216 lowa 134. 

Mo.—Carroll v. St. Louis-San Pran- 
clsco Ry. Co.. App.. 274 S.W. 837. 
Tex.—^Trinity Universal Ins. Co. v.- 
De MarUnl, Civ.App., 118 aw.2d 
901, error refused. 

15 C.J. p 1165 notes 74-76. 

Kadc of nsoMslty of possessiosi. of 
pr o p erty 

Where the prior jurisdiction is of 
such nature that possession of prop- 
erty by the court can never be nec- 
essary, the nile must be inapplicable. 
—^Hinkley v. Art Students’ Lea^e of 
New*York, C.C.A.Md., 37 F.2d 225, 
afflrmlngr, D.C„ Art Studente* Lieagrue 
of New York v, Hinkley, 31 P.2d 
469, and certiorari denied Hinkley v. 
Art Students Leagrue of New York, 
50 aCt. 247, 281 U.S. 733. 74 L..Ed. 
1149. 

33, Pa.—^Thompson ▼. Flt 2 £rerald, 
198 A. 58, 829 Pa. 497, certiorari 
grantod Princess Llda of Thum 
and Taxis v. Pitzgerald, 59 S.Ct. 
72, 305 U.S. 582, 83 L.Ed. 366, af¬ 
firmed Princess Dida of Thurn and 
Taxis V. Thompson, 59 S.Ct. 275, 
305 U.S. 456, 83 L.Ed. 285. 

3«. U.a—International & G. N. Ry. 
Co. V. Anderson County, Tex, 38 
S.Ct. 370, 246 U.a 424, 62 L.Ed. 
807, afflrmlBff, Civ.App., 174 S.W. 
305—Tyronza Special School Dist. 
of Poinsett County v. Speer, C.C.A. 
Ark., 94 P.2d 826—^Federal Reserve 
Bank of Rlchmond v. Kalln, C.C.A. 
N.C., 77 P.2d 50—Mathis v. Ligon, 
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C.C.A.Ok1., 89 P.2d 455, denying re- 
hearlng: 37 P.2d 636, and certiorari 
denied 51 SCt. 26, 282 U.S. 846, 75 
L.Ed. 761—^Drew v. Burley, D.C, 
Or., 287 F. 916—Price v. Bryan & 
C. T. I, Ry. Co., D.C.Tex, 272 P. 
753. 

Mlss.—Gardner v. Standard Oil Co., 
175 So. 203. 179 Miss. 176. 

Mo.—State ex rei, Koeln v. Motlow, 
76 S.W.2d 421, 336 Mo. 50, cerUora- 
Ti granted Motlow v. State of Mis- 
souri ex reL Koeln. 55 S.Ct 545, 
294 U.S. 703, 79 L.Ed. 1239, af¬ 
firmed 55 aCt. 661, 295 U.S. 97, 79 
L.Ed. 1327, rehearingr denied 55 a 
Ct 912, 296 U.S. 769, 79 L.Bd. 1709. 
15 C.J. p 1163 note 66. 

35. U.S.—Pred T. Ley & Co. t. 
Wheat C.C.A.Pla., 64 P.2d 267, 

Falluze of oonunlssion to aot 
Failure of state commission to 
act on the schedule of rates for two 
years after decree of state court're- 
versing* order of commission and di- 
rectlngr further proceedings, while 
telephone company was operating at 
loss, presents case for equitable re- 
lief in federal court—Smith v. Il¬ 
linois Bell Telephene Co., IlL, 46 a 
Ct 408, 270 U.S. 687, 70 L.Ed. 747. 

36. Mich.—Wabash Ry. Co. v. Mar- 
shall. 196 N.W. 134, 224 Mich. 698. 

37. U.S.—Hudson v. McWllliams. C. 
aA.Cal.. 17 F.2d 733. 

3a Fla.—^Wade v. Clower, 114 So. 
648, 661, 94 Fla. 817, citing Coi^ 
pus jozie. 

15 C.J. p 1163 note 64. 

39. U.S.—Woren v. Witherbee, Sher- 
man & Co., D.GN.Y., 240 P. 1013— 
Deflance Water Co. v. Deflance, a 
COhio. 100 P. 178. 

15 CJ. p 1163 note 65. 

Proprlety of stay see Actlons f 183 
« (7). 



COURTS 


§ 533 


21 C.J.S. 

istence of jurisdiction, but of thc propriety of ex- 
crcising it by disposing of the case.^® Again, juris¬ 
diction of the court having priority may be ex- 
clusive only so far as to render the decision of the 
othcr court subordinate thereto, without regard to 
which judgmcnt or dccree is first rendered."*! 

Prior procecding in probate court. The exclusive 
jurisdiction of a probate court or court exercising 
probate jurisdiction over the administration of the 
estate of a decedent, does not prevent a federal 
court, where jurisdictional requisites exist, from 
entertaining and proceeding with a suit to con¬ 
strue a will, establish rights, adjudicate the validity 
and amount of a claim, enforce a personal liability 
of an exceutor or administrator, or obtain any oth¬ 
cr adjudication, judgment, or relief which does not 
interfere v/ith the administration of the estate by 
thc probate court or disturb that court’s control and 
possession of property.42 This is especially true 
where the controversy in the second suit falis 
within a field in which the probate court has no 
power to act.^5 

Where part of the estate of a decedent is situated 
in thc District of Columbia and part in a state, 
thc fact that a court of one jurisdiction has, as to 
property within its borders, granted letters of 
administration or entertained an action to con¬ 
strue a will does not prevent a court of the oth- 
er jurisdiction from doing likewise, as to proper¬ 
ty within its territoria! limits.^^ 

§ 530. Prisoners under Arrest, Commitment» 
or Sentence 

Confiicting jurisdiction between state and feder¬ 


al courts with respect to prisoners under arrest, 
commitment, or scntcncc, is considered in the titic 
Criminal Law § 145. 

§531. -Persons Detained under State 

Authority 

Confiicting jurisdiction between state and fed¬ 
eral courts with respeet to persons detained un¬ 
der state authority is considered in the titic Crimi¬ 
nal Law § 145. 

§ 532. -Persons Detained under Federal 

Authority 

Confiicting jurisdiction betw-een state and federal 
courts with respeet to persons detained under fed¬ 
eral authority is considered ia thc titie Criminal 
Law § 145. 

§ 533. Property in Custody of Another Court 

The rute that where property Is fn the custody of a 
court of competent Jurisdiction, another court of con¬ 
current Jurisdiction will not deprive it of the rlght to 
deal with such property or interfere with its possession, 
applies as between federai and state courts, but posses¬ 
sion of property by either court does not deprive thc 
other of the power to render Judgments not In cen- 
flict with the other eourt's authority. 

As between federal and state courts, where 
property is in the custody of one court of com¬ 
petent jurisdiction, another court of concurrent 
jurisdiction cannot deprive it of the right to deal 
with such property or interfere with its posses- 
sion.^5 xhe exclusive jurisdiction which arises 


40. U.S.—^Liansmes v. Green, Wash., 
61 S.Ct. 243, 282 U.S. 531, 75 L.Ed. 
520, reversing, C.C.A., The Aloha, 

35 F.2d 447, which reversed, D.C., 
Petition of Lansrnes, 32 F.2d 284, 
and certiorari granted Langnes v. 
Green, 60 S.Ct. 246, 281 U.S. 708. 74 
L.Ed. 1131. 

41. U.S.—Sharon v. Terry, C.C.CaL, 

36 P. 337. 13 Sawy. 387, 1 UR-A. 
672, alUrmed 9 S.Ct. 705, 131 U.S. 
40. 33 L.£d. 94. 

16 C.J. p 1165 note 70. 

42. U.S.^—^Pufahl V. Parks* Estate, 
67 S.Ct. 151, 299 U.S. 217, 81 U.Ed- 
133, affirming In re Park’s Estate, 
263 Ill.App. 95, certiorari granted 
Pufahi V. Parks* Estate, 66 S.Ct. 
749, 298 U.S. 649, 80 L.Ed. 1378— 
Oxley V. Sweetland, C.C.A.W.Va., 
94 P.2d 33—^Pranceschi v'. De Tord, 
C.aA.Puerto RJeo, 71 F.2d 95—Cot- 
tlngham v. Hali, C.C.A.S.a, 65 P.2d 
664, affirming, D.C., Hali v. Cot- 
tlngham. 55 P.2d 669—Gilmore v. 
Gllmore, D.C.La.. 18 P.2d 614— 

21CJ.S.-52 


Vanderwater v. City Nat. Bank of 
Kankakee, D.C.I11., 28 FtSupp. 89— 
U. S. V. Wood, D.aMass., 27 P. 
Supp. 376—^Dolcater v. Manufac- 
turers & Traders Tmst Co., D.C.N. 
T., 25 P.Supp. 637—^Harrison v., 
Moncravie, C.C.A.Okl., 264 P. 776, 
appeal dismissed Van Tine v. Mon- j 
cravie, 41 S.Ct. 374, 255 U.S. 662, ^ 
65 L.Bd. 787. 

Conn.—Security Co. v, Pratt, 32 A. 
396, 65 Gonn. 161. 

lowa.—^Reconstruction Pinance Cor¬ 
poration V. Dlngwell, 278 N.W. 
281, 224 lowa 1172. 

Mich.—In re McLouth's Estate, 274 
N.W. 769, 281 Mich. 191. 

43. U.S.—Hamburg Bank v. Ouachi- 
ta Nat. Bank in Monroe. C.C.A. 
Ark., 78 F.2d 100, certiorari denied 
Ouchita Nat. Bank v. Hamburg 
Bank, 56 aCt. 382, 296 U.S. 655, 
80 KEd. 467. 

44. D.C.—^In re Grinnage*s Estate, 
101 P.2d 695, 69 App.D.C. 870i. 
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Va.—^Rlnker v. Trout, 198 S.R 913, 
171 Va- 327. 

45. U.S.—^Princess Lida of Thurn 
and Taxis v. Thompson, 59 S.Ct. 
275, 305 U.S. 456, 83 L.Ed. 2S5, af¬ 
firming Thompson v, Fitzgerald, 
198 A. 58, 329 Pa. 497, certiorari 
granted Princess Lida of Thum 
and Taxis v. Pitzgerald, 59 S.Ct. 
72, 305 U.S. 582, 83 L.Ed. 366—Lion 
Bonding & Surety Co. y. KaratXi 
43 S.Ct 480, 262 U.S. 77, 67 L,Ed. 
871, reverslng, C.C.A.Minn., 281 P. 
1021, and, CC.A.Neb.. Hertx v. Lion 
Bonding Sc. Surety Co., 280 F. 540, 
certiorari granted 43 S.Ct 89, 260 
U.S. 7X3, 67 L.Ed. 477, and appeal 
dismissed 43 S.Ct 90. 260 U.S. 696, 
37 L.Ed. 468. motion denied 43 S.Ct 
641, 262 U.S. 640, 67 LEd. 1161, 
and 43 S.Ct 701, 262 U.S. 733, 67 Jj. 
Ed. 1206—Investors Syndlcate v. 
Smith, C.C.A.Or., 105 P.2d 611—Re- 
construction Pinance Corporation v. 
Zimmerznan, C.C.A.S.C., 76 P.2d 313. 
316. citing Ooxpos OTbxIs— ^Irving 
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from thc possession of thc res extends to the is- 
sues adjudicated, and to those ancillary, incidental, 
and dependent thereto,^® and thc tribunal whose 
jurisdiction first attaches holds the res to the ex- 
dusion of other courts imtil its duty is fully per- 
formed and the jurisdiction involved is exhaust- 
ed.®7 The rule that a court which first acquires 
jurisdiction of the res will retain it is not limited 
to cases where property has been scized under 
judicial process before the institution of the sec- 
ond suit in the other court, but applies as well to 


suits to enforce liens against specific property, to 
marshal asscts, administer trusts, or liquidate in- 
solvent estates, and in ali suits of like nature 
and the res need not be anything tangible, but may 
be merely a status, such as marriage or the pro¬ 
bate of a will;4® although it has been said that 
the rule is limited to actions which deal direct- 
ly or potentially with specific property or debts.®® 

In order for the rule to operate, there must 
have been a valid seizure and actual control of the 
property under legal process,®! as the property 


Trust Co. V. Fleming:, C.C.A.W.Va., 
73 P.2d 423. reversini?, D.C., In re 
MeCrory Stores Corporation, 8 F. 
Supp. 811—In re Gr^fnHe-Halllday 
Co.. C.C.A.N.T., 57 F:2d 173—Bry- 
an V. Speakmaji, CC.A.Qa.. 58 F. 
2d 483, revrrslngr. D.C., In re Look- 
out Mountain Hotcl Co., 50 F.2d 
421. and certiorari donled Spfak- 
man v, Bryan. 52 S.Ct. 312. 285 U. 
S. 633, 76 L.Ed. 932—Ingram v. 
Jones, C.C.A,Okl., 47 P.2d 135— 
Ackerman v. Tobln, C.C.A.M 0 ., 22 
P.2d 541, certiorari denied Tobin 
V. Ackerman, 48 S.Ct. 321, 276 U. 
S. 628, 72 L.Ed. 739—In re GalU- 
more, D.CGa., 16 P.2d 800, afflrmed 
C.C.A., 21 P.2d 999—Mace v. May- 
llcld, D.CS.C, 10 P.2d 231—Bort- 
man t. Urban Motlon Picture In¬ 
dustries, C.CA.K.T.. 4 P.2d 913— 
Cohen V. Aloeo Oll Co., D.C.Tex., 
2$ F.Supp. 426—^U. S. ex rei. Strewl 
▼. Warden of Clinton Priaon at 
Dannemora, 0.C.N,Y„ 21 F.Supp. 
502—In re Howard Lanin Mualc 
Corporation. . D.CPa., 18 F.Supp. 
<*S2— U. S. V. Sterling. D.C.N.T., 291 
F. 695—^Berg v. Fidelity & Casual- 
ty Ca of New York, C.C.A.Kan., 
274 P. 311—^Havner v. Hegnes. C.C. 
A.Iowa, 269 P. 637—Martin v. Oli- 
, ver, CCAJLrk.. 260 P. 89. 171 C.C. 
A. 126—^Brown v. Crawford. I>X2. 
Or.. 264 P. 146—(yNeiI v. Welcl^ 
Pa.. 245 P. 261, 157 aC-A. 453, re^ 
versing, D.C.. Welch v. Union Cas- 
nalty Ina Co., 238 F. 968. 

Ala.—Ex parte Consolidated Graphite 
Corporation, 129 So. 262, 221 Ala. 
394. 

Alias.—^Porst v. Intermountain Bulld- 
ing db Itoan Asa^n, 65 P.2d 1379, 49 
‘ Arix. 246. 

N.Y.—Ouaranty Tmat Co. of New 

• York V. New York & Queens Coun- 
ty Ky. Oo., 4 N.Y.S.2d 632, 167 
Misc. 795. 

K.a—Hambley & Co. v. H. W. White 

* ft Co, 133 S.E. 399. 192 N.a 31. 

Vt.—^In re Dawley, 131 A. 847, 99 

Vt 3W. 

15 CJF. p 1169 note 36. 

By Injiuutloait a court asserta its 
ittrtSdkM^on over property involved, 
over the res, and vests Itself wltb 
«xolustve right to control and ad¬ 
minister it ssd wben thus taken into 


a courfs jurisdiction, the res Is as 
much withdrawn from judicial pow- 
er of other courts as if U had been 
carried into a different territorial 
sovereignty.—Sain v. Montana Power 
Co., D.C.Mont, 20 P.Supp. 848. 

46. U.S.—SaIn v. Montana Power 
Co., supra. 

Poeo and charges 

(1) Court having Jurisdiction over 
and possessJon of res is authorized 
to fix fees and charges to which res 
is subject.—^Lubbock Hotel Co. v. 
Guaranty Bank & Trust Co., C.C.A. 
Tex., 77 P.2d 162. 

(2) In appllcatlon to fix allowances 
in receivership, chancery is without 
jurisdiction to fix fees in procerding 
in federal court.—Uandsman v. Globe 
Art Mfg. Co., 141 A. 313, 102 N.J. 
Ea. 464. 

4Cr- U.S.—^Investors Syndicate v. 
Sralth, C.C.A.Or.. 105 P.2d 611— 
Cramer v. Phoen^ Mut. Life Ins. 
Co. of Hartford. Conn., C.C.A.Iowa, 
91 P,2d 141, affirmlng, D.C., Phoenix 
Mut. Life Ins. Co. of Hartford, 
Conn., V. Lafferty, 16 P.Supp. 740, 
cortiorari denied Cramer v. Phoenix 
Mut. Life Ins. Co. of Hartford, 

’ Conn,, 68 S.Ct. 141, 302 U.S. 739, 

{ 82 L.Bd. 571, rehearing denied Cra¬ 
mer V. Phoenix Mut. Life Ins. Co.. 

] 58 S.Ct. 263, 302 U.S. 778, 82 L. 
l Ed. 602, Cobum v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., 
58 S.Ct. 141, 302 U.S. 739, 82 L.Ed. 
571, rehearing denied Cobum v. 

* Phoenix Mut. Life Ins. Co., 58 S. 

Ct. 263, 802 U.S. 778, 82 L.Ed. 602, 

. certiorari denied Cramer v. .^tna 
Life Ino. Co., 58 S.Ct. 141, 302 U.S. 
339, 82 L.Ed. 571, rehearing denied 
‘ 58 S.Ct. 263, 302 U.S. 778, 82 L.Ed. 

> 602, certiorari denied Cobum v. 
.^tna Life Ins. Co., 58 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 571, rehear¬ 
ing denied 58 S.Ct 263. 302 U.S. 
778, 82 L.Ed. 602. 

Pa.—^Thompson v. Pitzgerald, 198 A. 
t 58, 329 Pa. 497, certiorari granted 
. Princess lida of Thum and Taxis 
V. Pitzger?^ld.,69 S.Ct. 72, 305 U.S. 
582, 83 L.Ed. 366, aifirmed Princess 
' Lida of Thum and Taxis v. Thomp¬ 
son, 59 S.Ct. 275, 305 UlS. 456, 83 
XjJEd, 285. ‘ • 


Mobhaailo’! lien on dlstiUexy pz«nu 
isss cannot be enforced in a state 
court, after proceedings in rem have 
been commencrd In a United States 
court.—^Heidrltter v. Elizabeth Oil- 
Cloth Co., aC.N.J., 6 F. 138, afflrmed 
5 S.Ct. 185, 112 U.S. 294, 28 LEd. 
729. 

Where tmstee In bankmptoy ob- 
tained judgment that he was enti- 
tlod to bankrupt*s funds which trust 
company had misappropriated. bank- 
mptey court should retain jurisdic¬ 
tion to determlne whether trust com- 
pany*s assets in hands of commls- 
sioner of banks were impressed with 
a trust in favor of bankruptcy trus- 
tee, notwithstanding tmstee filed 
preference claim with commissioner. 
—^MacDonald v. Guy, C.C.A.Ma8S.. 63 
F.2d 334. 

43. U.S.—^Princess Lida of Thum 
and Taxis v. Thompson, 69 S.Ct 
275, 305 U.S. 456, 83 L.Ed. 285, af- 
firming Thompson v. FlUgerald, 
198 A. 58, 329 Pa. 497, certiorari 
granted Princess Lida of Thura 
and Taxis v. Fitzgerald, 59 S.Ct 
72, 306 U.S. 682, 83 L.Ed. 366— 
Mace v. Mayfield, D.C.S.C., 10 F.2d 
231. 

Where county court made or ooa- 
flrmed appolatmeiit of tm st e ee , au- 
dited accounts of trust e es, and con- 
trolled the management and admin- 
istration of trust funds for consid- 
erable period of time, a suit in fed¬ 
eral court for accounting by, and 
for removal of, trustees would be 
Tostralned, slnCce county court had 
excluslve jurisdiction ov^r the res. 
—Thompson v. Fitzgerald, 198 A. 68, 
329 Pa. 497, certiorari granted Prin- 
.cess Lida of Thum and Taxis v. 
Fitzgerald, 69 S.Ct. 72, 305 U.S. 582, 
83 L.Bd. 366. afflrmed Princess Lida 
of Thurn and Taxis v. Thompson. 59 
S.Ct 276, 305 U.S. 456, 83 L.Bd. 286. 

49. Pa.—Thompson v, Pitzgerald, su- 
’ pra. 

50. Ariz.—Forst v. Intermountain 
Buildlng & Loan Ass' 11 . 66 P.2d 
1379, 49 Ariz. 246. 

5L U.S.—^Bckerson v. Utter, D.C. 
- Idaho, 7 P.Supp. 201, afflrmed, C.C. 
A., 78f r.2d 307—Pountain v. 624 
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must be in the actual or constructive possessiones 
of a court®^ other than the one that is askcd to 
act;*'*^ but constructive posscssion is sufficientias 
ilthough it is otherwise with respect to a proceed- 
ing in attachment which mercly creates a lien on 
the property for paymcnt of the judg^ment and does 
not draw it into the custody of the court.e® A 
court which has the actual custody of property to 
which another court of concurrent jurisdiction has 
a superior right may lawfully retain the property 
untii the latter court, through its proper officers, re- 
quests and offers to receive the actual possession.e^ 


§ 533 

As regards actions quasi in rem, the rule that the 
nrst filed of two actions in different courts ex¬ 
cludes the later action is limited to actions dcal- 
ing actually or potentially with specific property or 
objects not actually seizcd by judicial process,®* 
and for the first of Ivvo actions quasi in rem to 
exclude the later one both must invoke the same 
jurisdiction,^^ 

Wherc the foregoing rulcs apply, property in 
the aistody of a federal court of competent juris¬ 
diction cannot be interfered with by process from 
a state court and, on the other hand, if proper- 


rieces of Timber, D.C.Ala., 140 P. 
381. 

Vaoessity for seizare nader legal 
process 

That vessel allegedly aeized be- 
cause of use in unlawful flshing had 
iKicn seized by the Waahingrton di¬ 
rector of fisherles did not place ves¬ 
sel In “custody of the law” so as to 
Justify proceeding in rem in state 
court for forfeiture of vessel, since, 
to be in “custodia legis,” property 
must be taken by logal process. Al¬ 
so, the attachment by United States 
marshal of llbclcd vessel did not nec- 
essarily give federal court exclusive 
Jurisdiction, where attachment was 
not undor authorlty of the revenue 

1S.W._^The Bessle Mac, D.C.Wash., 21 

P.Supp. 220. 

Property in emrtody of ximrSlial is 
not’ liable to be proceeded against 
for tbfi Intemal revenue tax whlle In 
his custody.—The Victory, D.CMass., 
28 P.Cas-No.16,988, 2 Sprague 226. 
Property In. custody of idioxlff 
Where property is seized under a 
state process and'is Ih the custody of 
the sherlff awaltlng the Judgment of 
the court, the posscssion of the sher- 
ift cannot be legally interfered with 
by intemal revenue officers.—^Buck v, 

■ Colbath. Minn., 3 Wall., U.S., 354, 18 
UEd. 257—14. Op.Atty.-Gexi. p 370. 

6 X U.S.—^A<dEerman v. Tobln, C.C.A. 
Mo., 22 F.2d 641. certiorari denied 
Tobln V. Ackerman, 48 S.Ct. 321, 
276 U.S, 628, 72 X».Ed. 739—^Drew 
V. Burley, D.C.Or.. 287 P. 916. 
Peadenoy of suit In federal court 
to obtain a Judgment and a decree 
establishlng a mechanicas lien, in 
which the court does not take posses- 
sion of the property which remains 
i defendant, does not, however, af- 
fbi’t the Jurisdiction of the state 
court to entertain a suit for the fore- 
elosure of a mortgage on the proper¬ 
ty.—National Pdy., etc., • Works v. 
Ooonto City Water Supply Co., Wis., 
112 P. 793, 61 C.C.A. 466. 

Boads deposited as ball on appeal in 
criwiwn-i oaae 

Oider in creditores suit directinjr 
payment to plaintiff of remai^er of 
bonds deposited in United States dis- 


trlct court as bail on appoal, aft^^r 
appeal bond was satisfled, is within 
court*s authority where no process 
was issucd by the federal trial court. 
—^Dickerman -V. Ahem, 269 P. ISO, 90 
Cal.App. 166. 

53. U.S.—Commonwcalth Trust Co. 
of Pittshurgh v. Bradford, Pa., 66 
S.Ct. 600, 207 U.S. 613. 80 L.Ed. 
920, affirming, C.C.A., Common¬ 
wcalth Trust Co. of Pittshurgh v. 
Atwood, 78 P.2d 92, certiorari 
granted 56 S.Ct. 124. 296 U.S. 566, 
80 L..Ed. 399. 

Administrative or logislative cgwn- 
des 

Administrative and legislatlve 
agencies are nelther courts nor 
agents of courts, and do not come 
within doctrine of comity that prop¬ 
erty in possesslon of a court by its 
agents will not be dlsturbcd bv other 
courts.—^Acken v. New York Title & 
Mortgage Co., D.C.N.Y., 9 P.Supp. 
521. 

Possesdon cf tmstee appdnted by 
court 

Where national bank receiver con- 
sented to state court's appointment 
of successor trustee for mortgage 
pool trust of which bank had been 
trustee, federal court properly ex- 
ercised Jurisdiction of receiver^s suit 
to obtain adjudication of his rights 
in pool, as against contention that 
suit would unnecessarily Interfere 
with control of res in state court’s 
custody and that under rules of 
comity federal court should have dis- 
missed suit.—Commonwealth Trust 
Co. of Pittshurgh v. Bradford. 56 S. 
Ct 600, 297 U.S. 613, 80 L.Ed. 920, 
affirming, C.C.A., Commonwealth 
Trust Co. of Pittshurgh v. Atwood, 
78 P.2d 92, certiorari granted 56 S. 
Ct 124, 296 U.S. 566, 80 L.Ed. 399. 
runds dapodted wltli clerfc of court 
As respeets federal court*8 Juris¬ 
diction of action by receiver of in- 
solvent national bank to recover 
bonds securing state court clerk’s 
dteposits, funds which had been de- 
poalted with clerk as provlded by 
state, law were in custody of state 
court; but the federal court had Ju¬ 
risdiction of action . ^y receiver of 
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insolvent national bank to recover 
bonds securing state court clerk's de- 
posits consistlng of litigants’ awards 
and fers and costs. notwithstanding 
clerk secured money thus deposited 
by rcason of his official poirition, 
where state court never assumed Ju¬ 
risdiction over bonds.—^Utter v. Eck- 
erson, C.aA.Idnho, 78 P.2d 307. af- 
flrming, D.C., Eckerson v. Utter* 7 
P.Supp. 201. 

54. U.S.—Acken v. New York TItIe 
& Mortgage Co., D.C.N.y., 9 P. 
Supp. 521. 

55. U.S.—Pirst Nat. Bank v. Charles 
Broadway Itouss, Xna, C.C.A.GkL, 61 
F.2d 489. certiorari denied Charles 
Broadway Rouss. Inc. v. First Nat. 
Bank. 53 S.CL 314, 287 U.S. 670, 77 
L,Ed. 577—In re Greenlie-Halliday 
Co., aaA.N.Y., 67 P.2d 173, 

Pa.—^Thompson v. Fitzgerald, 198 A. 
58, 329 Pa. 497, certiorari granted 
Princess Lida of Thum and Taxis 
V. Pitzgerald, 59 S.Ct 72, 306 U.& 
682, 83 L.Ed. 366, affirmed Princess 
Itida of Thurn and Taxis v. Thomp¬ 
son. 59 S.Ct. 275, 305 U.S. 456, 83 
KEd. 285. 

15 C.J. p 1171 note 43. 

54. U.S.—^National Flre Ins. Co. v, 
Sanders, C.C.A.Tex., 38 F.2d 212, 
rcvt*rslng, D.C., 33 P.rd 167—^Pa¬ 
cific Coast Pipe Co. v. Conrad City 
Water Co.. Mont., 245 P. 846, 168 
C.C.A. 186, affirming, 0.C., 237 F. 
673. 

15 C.J. p 1171 note 44. 

57. U.S.—St. liouis Boatmen*8 Bank 
V. Fritzlen, Kan., 135 P. 650. 68 C. 
C.A. 288, reversing, C.C., Weldon v. 
Pritzlen, 128 P. 608, and certiorari 
denied 25 &Ct 803, 198 U.S. 586, 
49 L.Ed. 1174. 

58. U.S.—^Boynton v. Moffat Tunnel 
Improvement Dlst., C.C.A-C 0 I 0 ., 67 
F.2d 772, certiorari denied MofCat 
Tunnel Improvement Dist. v. Boyn- 
ton, 63 S.Ct 20, 287 U.S. 620, 77 
L..Ed. 538. 

59. U.S.—^Boynton v. Moffat Tunnel 
Improvement Dist., supra. 

ex U.S.—C. T. c. Inveatment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky^ 68 F,3d 306—^In re Schulte- 



C0VRT8 


§ S33 


21 C.J.S. 


ty has ccoie into the possession of a state court interferc by replevi» of otherwise with such pos- 
of competent jurisdiction a federal court caanot session.®! Accordingly, propcrty seized under 


United. D.C.N.T., Sft F.Id 243—Cen- 
tral Surety & Insurance Corpora¬ 
tion V. Baffley. D.C.Cal,, 44 F.2d 
80a—Ford V. V. S.. Okl., 260 P. 
657, 171 C.C.A. 421. 

Ga.—Tnter-Southem Life Ins. Co. v. 

McQuarie, 06 S.E. 424, 148 Oa. 233. 
15 C.J. p 1169 note 37. 

Jzurisdlctloix attaclilng’ befox* stata 
liq.uidatloiL 

Jurisdiction obtained by federal 
district co^rt over suit asainst bank 
did not fali wben for undlsclosed 
cause bank went into liquidatlon un¬ 
der Louisiana bank liquidation law, 
wherc representatives of bank*s as- 
aets had thereupon been made par¬ 
ties, and consent of Louisiana civil 
district court was not necessary to 
make representatives of bank par¬ 
ties to suit instltuted before liquida- 
tion proceedings were commenced.— 
Interstate Trust & Banking Co. v. 
Jones County, Miss., C.C.A.La.. 77 P. 
2d 806, certiorari denied 56 S.Ct. 124, 
296 U.S. 608, 80 L.Ed. 431. 

SConay daposlted Ia court 
Where procceds of llfe policles 
were deposited in registry of feder- 
ai district court. such court had ex- 
cluslve jurisdiction to determine ali 
Questions respecting title, possession, 
and fM>ntrol of proceeds.—Cramer v. 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Iowa, 91 P.2d 141, 
afflrming, D.C.. Phe^nix Hut. Life 
Ins. Co. bf Hartford, Conn. v. Laf- 
ferty, 16 F.Supp. 7"), certiorari de¬ 
nied Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., 58 S.Ct, 
141, 303 U.S, 739, 82 LuEd, 571, re- 
hearing denied Cramer v. Phoenix 
Mut, Life Ins. Co., 58 S.Ct, 263, 302 U. 
S. 778, 82 LEd. 602, certiorari denied 
Cobum V, Phoenix Mut Life Ins. Co. 
of Hartford. Conn., 58 S.Ct. 141, 302 
U S. 739, 82 L.Ed. 571, rehearlng de¬ 
nied Cobum V. Phoen.x Mut Life Ins. 
Co., 58 S.Ct 263. 302 U.S. 778, 82 L. 
EI. .602, certiorari denied Cramer v. 
^tna Life Ins. Co., 58 S.Ct. 141, 3t)2 

U. S. 339, 82 li.Ed. 571, rehearing de¬ 
nied 58 S.Ct 263, 302 U.S. 778, 82 
I#.Ed. 602, certioraci denied Cobum 

V. ^tna Life Ins. Co., 58 S.Ct 141, 
302 U.S. 739, 83 L.Ed. 571, rehearlng 
denied 58 S.Ct 263, 302 U.S. 778, 82 
L.Ed. 602. 

Stato court Judgmoat Is not at- 
tachable lien on bonds deposlted with 
federal court clerk by alien in lieu 
of bail to appear for deportatlon 
judgment and deposlted vith desig- 
nated dex>ository by clerk.—^In re 
Stark, D.aN.T., 36 P.2d 280. 

Watov jdghts 

The prlnciple that either state or 
federal court by acqulring posses¬ 
sion of res acquires exclusive Juris¬ 
diction applies to water right sults. 


—Saln V. Montana Power Co„ D.C. 
Mont, 20 F.Supp. 843. 

AppolAtmeut of roedyor by stato 
eoort 

An order of state court directing 
state Insurance commissloner to take 
possession of business and property 
of Insurance Corporation and enjoin- 
ing others from taking possession 
was unauthorlzed, where federal dis¬ 
trict court had first acquired Juris¬ 
diction to liquidate corporationes 
property by prior llling of receiver- 
ship suit and had issued injunction 
; against Interference. The state 
court, having appointed receiver for 
Corporation after federal court, in 
prior procceding, had acquired Juris¬ 
diction over corporationes property, 
should give receiver directions for 
surrender of property and may make 
I suitahle orders permitting him to 
I take possession and proceed with liq- 
I uidation when federal court surren- 
ders its Jurisdiction; and by con- 
! flrmlng his right to liquidate Insur¬ 
ance Corporation after federal court 
^had acquired Jurisdiction, state court 
conferred on commissloner requisite 
iauthority to apply to federal court 
; to relinquish i.ts Jurisdiction In favor 
of state administration.—^Penn Gen¬ 
eral Casualty Co. v. Commonwealth 
of Pennsylvania ex reL Schnader, 55 
‘S.Ct. 386, 294 U.S. 189, 79 L.Ed. 860, 
reversing Commonwealth ex reL 
Schnader v. Penn General Casualty 
Co., 173 A. 637, 316 Pa. 1, certiorari 
granted Penn General Casualty Co. 
v. Commonwealth of Pennsylvania ex 
reL Schnader, 56 S.Ct. 136, 293 U.S. 
547, 79 L.Ed. 651. 

1 61- U.S.—^Pufahl V. Parks’ Estate, 
57 S.Ct. 161, 299 U.a 217, 81 L.Ed. 
133, afflrming In re Park's Estate, 
283 IlLApp. 96, certiorari granted 
, Pupahl V. Parks* Estate, 56 S.Ct. 
749, 298 U.S. $49, 80 L.Ed. 1378— 
Hutchins v. Pacific Mut. Life Ins. 
Co. of Callfomia, C.C.A.CaL, 97 P. 
2d 58, afflrming, D.a, 20 F.Supp. 
ISO—^Department of Financial In- 
stitutions of Indiana v. Mercan- 
tile-Commerce Bank & Trust Co., 
C.C.A.lnd., 92 F.2d 639, certiorari 
denied Mercantile-Commerce Bank 
& Trust Co. V. Department of Fi¬ 
nancial Institutlons of State of In¬ 
diana, 58 S.Ct. 760, 303 U.S. 656, 
82 L.Ed. 1116, two cases—^In re 
Standard Baths, CCjLN.T.» 85 P. 
2d 110, certiorari denied Virdone 
V. Dows Estate, 67 S.Ct. 231, 299 

U. S. 604, 81 L.Ed. 446—Newberry 

V. Davjson Chemical Co., C.C.A.N. 
C., 65 F.2d 724, certiorari denied 
64 S.Ct 75, 290 U.S. 660, 78 L.Ed. 
571, two cases—^Link-Belt Co. v. 
Hanner, D.aPla., 12 P,2d 453—^In 
re Gamer, D.C.Pa., 10 F.Supp. 380 
—U- S. V. Barher, D.aPla., 289 F. 
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623—^Lydlck v. Nevllle, C.C.A.Neb 
287 P. 479—0'Neil v. Welch p».! 
245 P. 261, 157 C.C.A. 463, rereii 
Ing, D.C., Welch v. Union Casualty 
Ins. Co., 238 P. 968—Smith v 
Sohwed, C.C.MO., 9 F. 488, 
ml^toed 1 S.Ct. 221. 106 U.S. 188 27 
L.Ed. 156. 

Vt—^In re Dawley, 131 A. 847. 99 Vl 
306. 

15 C.J. p 1170 note 42, 

Monay deposlted In oouirt 
Plaintlff, who by deposiUng mon- 
ey In court obtained temporary in- 
Junction, is in no posltion to claim 
that the money was not in custody 
of the law because order requiring 
deposit was conditional on deposit of 
tax receipts by defendant, and al- 
though the suit in which money was 
ordered deposlted to awalt final de- 
terminatlon of another suit had been 
dismlssed, the money was stili in the 
custody of the law and cou’d not be 
recovered in a federal court.—^Mc- 
nasha Wooden Ware Co. v. Southern 
Oregon Co., Or., 244 P. 90, 166 C.a 
A. 518—Menasha Wooden Ware Co, 
V. Southern Oregon Co, 244 P. 83, 166 
C.aA. 611. 

Property attablied In state oouzts 
Where plalntifl in state court at- 
taches, proceeds of drafts in hands 
of bank, and afterward forwardlng 
bank, a nonresident, brings action in 
federal court claiming title to funds, 
forwardlng bank may be required to 
litigate its claim in state court.-^ 
Hambley & Co. v. H. W.. White & Co., 
133 S.E. 399, 192 N.C 31, 

Appointaiont of reoeiver by fedezal 
court 

(1) Receiver appointed by federal 
court had no authority to direct sher^ 
iir, theretofore levying on property 
under state court Judgment, to re- 
tum ’ cxecutlon.—Chicago Trust Co. 
V. Daniel Boone Coal Corporation, D. 
C.Ky., 58 P.2d 302. 

(2) Neither federal court nor re¬ 
ceiver had right to Interfere with 
levy on executlon issued pursuant 
to Judgment theretofore rendered in 
'.state court, and Judgment creditors 
are ontitled to relief as against re-, 
ceiver wrongfuHy interfering with 
sheriff in levy of executlon on Judg¬ 
ment theretofore rendered hy state 
court.—^Newberry v. Davison Chemi¬ 
cal Co., C.C.A.N.C, 66 F.2d 724, cer¬ 
tiorari denied 54 S.Ct. 75, 290 U.A 
660, 78 L.Ed. 671, two cases—C. T, C. 
Investment Co. v. Daniel Boone Coal 
Corporation, D.C.Ky., 68 P.2d 305. 

(3) An order of federal court ap- 
pointing receiver is not subject to 
modificatjon with respect to delivery 
of property to receiver, since it did; 
not interfere with the sherifl with 
respect to possession or levy of ex- 
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proccss from a federal court cannot be rcplevicd in 
a state court,^ although it has also bcen held 
that a state court may entertain replcvin in such 
case where the federal court consents,®» where thc 


property scizcd is that of a third pcrson,®^ and 
where the valiie of the property is bclow thc 
limit of the jurisdiction of thc federal court.*® 
Likewise, where the state court has cxceedcd its 


ecution.—Chicago Trust Co. v. Daniel 
Boone Coal Corporation, supra, 

(4) As between court having ex- 
cluslve jurisdiction of property and 
court whose receiver took wrongful 
posseasion, former alone can decide 
whether lattei^s receiver should be 
reimbursed from property for ex- 
pendltures.—Speakman v. Bryan, C. 
C.A.Ga.. 61 F.2d 430. 

Property in poMessio& of state offl- 
oial 

(1) Where property in the hands of 
a state superintendent of Insurance, 
or a commissioner of banking and 
Insurance, is regarded as in custodia 
legis, federal courts will not inter- 
fere.—U. S. v. Bank of New York & 
Trust Co., G.C.A.N.T.. 77 F.2d 866, 
amrrning, D.C., 10 F.Supp. 269, cer¬ 
tiorari granted 56 S.Ct 111, 296 U. 
S. 558, 80 L.Ed. 393, affirmed 56 S. 
Ct 343, 296 U.S. 463, 80 L..Ed, 331, 
and affirmed, C.C.A., U. S. v. Presi- 
dont and Directors of Manhattan, 77 
F.2d 881—Jacoby v. Bond & Mort- 
gage Guarantee Co., C.CA.N.Y., 72 F. 
2d 430, certiorari denied 55 S.Ct. 216, 
203 U.S. 619, 79 L.Bd. 707—^Fulia v. 
Warranty Building & Loan Ass'n of 
Kewark, N. J., D.C.N.Y., 5 F.Supp. 
952. 

* (2) However, where such officer is 
regarded as an officer of the exeeu- 
tive department of the state his cus- 
tody is not regarded as excluding the 
jurisdiction of the federal courts.—! 
Parrell v. Stoddard, D.C.N.Y.. 1 F.2d 
802—^Acken v. New York Title & 
Mortgage Co., D.C.N.Y.. 9 F.Supp, 
621. 

Property is. haniUi of exeentox oz 
adnii]ilstz»:;or 

(1) Federal courts have no power 
of disposition of funds In probate 
courts of state.—^Watkins v, Madison 
County Trust & IDeposit Co., D.C.N.Y., 
40 P.2d 91—Tussing v. Central Trust 
Co., D.C.Mich„ 34 F.2d 312—Perkins 
V. Warburton, D.aMd., 4 P.2d 742. 

(2) An administrator appointed by 
a state court is an officer of that 
court and takes possession of dece¬ 
dentes property in obedi ence to or- 
ders of the court and his posses¬ 
sion is the court*s possession and 
cannot be disturbed by any other 
court.—Wells v. Helms, C.C.A.Okl., 
106 F.2d 402—Kahl v. Chicago Title 
& Trust Co., D.C.I11., 299 F. 793. 

(3) In suit against exeeutor in fed- 
cral court, on decree directlng ac- 
counting for trust property oom- 
Rdngled by executor*8 testator wlth 
his own funds, exeeution should not 
in flrst instance issue while admin- 
iatration in state oourt, is pending. 


—Alexander v. Fidelity Trust Co., 
Pa., 249 P. 1. 161 C.C.A. 61. 

(4) Although administrators are 
acting under temporary letters, which 
might have been issued by chrk. but 
were issued by ordinary, they are 
nevertheless offleers of the court of 
ordinary, and contrary claim, as a 
basis for the federal court taking 
jurisdiction of a suit involving the 
estate, cannot be supported. as where 
a petition for administration of an 
estate was flled with the court of or¬ 
dinary, such court. although not in 
actual possession of the estate, is 
entitled to possession, and has such 
jurisdiction over the administration 
proceedings that the federal court 
cannot entertain bili involving es¬ 
tate on the theory that no adminis¬ 
tration was pending. Further, since 
equity cannot take jurisdiction over 
an estate to prevent waste and dis- 
sipation, unlcss the administration is 
vacant and the danger of loss im¬ 
minent, where administration was 
pending the federal court cannot take 
jurisdiction, nor cnuld it appoint a 
receiver on the theory that the ad¬ 
ministration was vacant, bccause 
temporary administrators appointed 
pursuant to Georgia^ practlce had nO 
power to carry on decedenfs busl- 
ness; and where temporary admin¬ 
istrators had given sufficient bond, 
and a number of them were persons 
of property, a receiver cannot be ap¬ 
pointed by the federal court on the 
ground of waste or dissipation of as- 
sets, although administrators were 
claimed to have excecdcd their au- 
thorlty.—Smith v. Jonnings. Ga., 238 
P, 48, 151 C.C.A. 124, reverslng, D.C., 
Jennings v. Smith, 232 F. 931, and 
certiorari denied Jennings v. Smith, 
37 S.Ct. 399, 243 U.S. 635, 61 UBd. 
f940. 

’ Prooeeaings for Uq.iiidatlo& 

(1) Under the Indiana statute?, 
giving the court in which an ac- 
I tion for the liQuidation of a bank is 
i brought, complete jurisdiction over 
^ the assets and, under which, it di- 
I rects the management, control, and 
i operatlon of the property, settles the 
rights of the parties, allows and fix- 
es the amount of clalms and direets 
dlstribution and liquidation, the cus- 
tody of property by the department 
of flnantiai institutlons, under an or- 
der of the court, gives the court such 
possession of the res as disables a 
federal court from foreclosing a 
mortgage and ordering a sale of the 
property.—^Department of Financial 
Institutlons of Indiana v. Meroantile- 
Coznmerce Bank & Trust Co., C.C«A. 
Ind., 92 F.2d 639, certiorari denied 
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I Mercantile C>mmerce Bank & Trust 
Oo. V. n**pnrtm»*nt of Financial In- 
stitutions of State of Indiana. 58 S. 
Ct. 760, two casea, 303 U.S, 656, 83 
L.Ei. 1116. 

State court proceedings for liq¬ 
uidation of insolvent bank, and inter- 
v«*ntion of United States therein to 
catablish claim, is in rem, pr**clud- 
ing subsequent excrclse of jurisdic¬ 
tion by federal court in suit to cstab- 
lish prlorily.—Pcople*s Trust Co. v. 
U. S.. C.C.A.N.H., 23 F.2d 381, vacat- 
ing, D.C., U. S. V. People's Trust Co., 
17 F.2d 437. 

Oamlshmeiit 

Where gamishment proceeding was 
hegun in state court and gamishee 
flled interpleader suit in federal 
court, state court could proceed to 
Judgmcnt.—City Nat. Bank of Uaw- 
ton, Okl., V. Lummus Cotton Oln 
Sales Co., Tex.Civ.App., 297 S.W. 565, 
affirmed Livcrpool & Ltondon & Globe 
Ins. Co. V. Lummus Cotton Gin Sales 
Co., Com.App., 6 S.W.2d 728. motion 
denied 0 S.W.2d 1112. 

Partition 

State court, having flrst acquired 
Jurisdiction of specifle property by 
issuance and service of process, in 
partition suit, could retain jurisdic- 
- tion for purpose of partitioning land, 
without Interferrnce by federal court 
in action to quiet title.—Miller v. 
Grlffln, 128 So. 416, 09 Fla. 976. 

Aetion to foreolose lien 
(1) If the state court once assumes 
;Jurisdiction of an action to enforce 
a mechanicas lien, it will rctaln it tO 
the excluslon of any interfcrence 
wlth its control of the property by 
a federal court until the lien ac¬ 
tion is finally determined.—Uogers, 
etc., Hardware Co. v. Cleveland Bldg. 
Co., 32 S.W. 1, affirmed 34 S.W. 67. 
132 Mo. 442, 31 L.B.A. 335. 53 Am. 
S.R. 494. 

(2) However, if the property has 
been selzed in a forfelture proceed¬ 
ing by the United States, a state 
court cannot enforce a mechanic*s 
lien.—Heidrltter v. Elixabeth Oil- 
Cloth Co., C.C.N.J.. 6 P. 138, affirmed 
5 S.Ct. 135, 112 U.S. 204, 28 L.Ed. 
729. 

G2. U.S.—Freeman v. Howe. Mass., 
24 How. 450, 16 L.Ed. 749. 

15 C.J. p 1170 note 38. 

63. Colo.—^Hill V. Corcoran. 25 P. 

171, 16 Colo. 270. 

15 C.J. p 1170 note 39. 

64. Mich.—^Heyman v. Covell, 6 N'. 

W. 846, 14 Mich. 832, 38 Am.R. 272. 
1J5 C.J. p 1170 note 40. 

65. Micli.-i^-Carew t. Matthews, 2 N. 
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jurisdiction, thc jurisdiction of the federal courts 
with respect to the propcrty is not thcreby dcfeat- 
cd;®® and it is also hcld that where a shcriff has 
taken, under process of a state court, more than 
enough property to satisfy the judgment, the prop¬ 
crty is not in aistodia legis in such sense as to 
prevent a subscquent levy under process of a 
federal court, so as to give the creditor at whose 
instance such process is issucd a lien on the ex- 
cess.®^ So, also, where a ves§el has a lien on the 
cargo in its possession, enforceable in admiralty, a 
state court cannot precludc the vesscl from enforc- 
ing such lien in admiralty, or deprive it of such pos¬ 
session whilc the lien continues.®® Where, be- 
causc of a mortgagee’s failure to disclose the facts, 
a federal court has, on his petition, appointed a re- 
ceiver over propcrty after the state court has ae¬ 
qui red jurisdiction and control over it in a fore- 
closurc proceeding, the federal court may, as a 


condition precedent to allowing plaintiff to pro- 
cccd in the state court, require that he reimbursc 
the federal court receiver for sums paid for taxes 
and other expenses in preserving the propysrty.W 

Notwithstanding a federal court has taken pos¬ 
session of the propcrty, its jurisdiction is ex- 
clusive oniy in so far as rcstriction of the power of 
other courts is necessary for the federal court^s 
appropriate control and disposition of the prop¬ 
erty and state courts having jurisdiction to ad¬ 
judicate rights in the property do not, bccause thc 
property is possessed by a fedferal court, lose power 
to render any judgment not in confiict with the fed¬ 
eral court*s authority to decide questions within its 
jurisdiction and to make such decisions effective by 
its contred of the property and, similarly, a fed¬ 
eral court may make like adjudications with respect 
to property in the possession of a state court.'^^ 


W. S29, 41 Mlch. 67«. followed in 
Cooper V. Tompkins, 5 N.W. 466, 43 
Mich. 406. 

88. U.S.—The Vigilanda, D.C.k.T., 
63 P. 733. 

15 C.J, p 1171 note 46. 

9T» Ark.—Goodbar v. Brooks, 22 S. 

W. 96, 67 Ark. 450. 

83. Wis.—^Warchouse, etc.. Supply 
Co. V. Calvin, 71 N.W. 804, 96 Wis. 
523, 65 Am.S.R. 67. 

0S. U.S.—^York V. Acadia Land Co., 
I>.C,Iia-, 68 P.2d 1042. 

78, U.S.—U. S. V. Klein, 58 S.Ct. 536, 
303 U.S. 276, 82 UEd. 840, affirming 
In re Escheat of Moneys in Cus- 
tody of U. S. Trcaaury, 192 A. 256, 
326 Pa. 260. 

71. U.S.—U. S. V. Klein, supra— 
Penn Cenoral Casualty Co. v. Com- 
monwealth of Pcnnsylvanla ex rei. | 
Bchnader, 55 S.Ct. 3SJ. 204 U.SL 189, 
79 IhEd. 850, rerversing Common- 
wealth ex reL Schnader v. Penn 
General Casualty Co.. 173 A. 637, 
316 Pa. 1, certiorari granted Penn 
General Casualty Co. v. Common- 
wcalth of Pennsylvania ex reL 
Schnader, 65 S.Ct. 126, 293 U.S. 647, 
79 IxEd. 651. 

J&dgmeiit of state court la per¬ 
sonam was not alfected hy posses¬ 
sion of defendanfs property by fed¬ 
eral court.—International & G. N. 
Ry. Co. V. Adklns, D.C.Tex.. 14 F.2d 
149, aidrmed, C.C.A., International 
Great Northern R. Co. v. Adkins, 18 
F.2d 481, certiorari denied 48 S.Ct. 
36« 275 U.Sw 633, 72 Lr.Ed. 411. 

Fennsylvsala couxfs deozeo dsclar- 
Ing ssohast to commonwealth of un- 
daimed moneys found by federal dis- 
trici ootirt to be due to bondholders 
and subaequently transferred from 
eoiirt'8 reglstry to 'federal treasursr^s 
aoobunt'' in' bknJc wltihin - oommoni^ 


wealth was not an unconstitutional 
interference with district court, 
where district court acQuIr.ed juris¬ 
diction because of diversity of citi- 
, zenship, since, after adjudicatlng 
parties’ rights, district court retalned 
Jurisdiction only to djspose of mon¬ 
eys, and beyond that its jurisdiction 
and possession did not curtail pow¬ 
er which commonwealth could con- 
stitutionally exercise over persons 
an*I property within its territory.—^U. 
S. V. Klein, 68 S.Ct. 536, 303 U.S. 276, 
82 L.Ed. 840, affirming In re Escheat 
I of Moneys in Custody of U. S. Treas- 
ury, 192 A. 256. 326 Pa. 260. 
AppoixLtiiiAiLt of state oAoer to con.. 
trol property 

State court, after jurisdiction of 
federal district court over assets of 
insolvent Corporation had attached, 
could nevertheless designate state In¬ 
surance commissioner as vehlcle of 
state authority to control property 
of Corporation whenever control 
could lawfully be acquired.—^Penn 
General Casualty Co. v. Common¬ 
wealth of Pennsylvania ex rei. Schna- 
d.r, 55 S.Ct. 386, 294 U.S. 189, 79 L. 
Ed. 860, reversing Commonwealth ex 
rei. Schnader v. Penn General Cas- 
ualty Co., 173 A. 637, 816 Pa. 1, 
certiorari granted Penn General Cas¬ 
ualty Co. V. Commonwpalth of Penn¬ 
sylvania ex rei. Schnader, 55 S.Ct. 
126, 293 U.S. 647. 79 L.Ed. 651. 

72. U.S.—U. & V. Klein, 58 S.Ct. 636, 
303 U.S. 276, 82 L..Ed. 840, affirming 
In re Escheat of Moneys in Cus¬ 
tody of U. S. Treasury, 192 A. 266, 
326 Pa. 260. 

Blght 'to shaxa ta. distznmtloiL of ss- 
tats 

A <dtizen of another state who is a 
distributee of an estate may estab- 
llsh in federal court' his right to 
share in such estate and enforce’ such 
adiudication against the administra¬ 

822 


tor or his sureties or agolnst any 
other person 1 labi e >thcrefor or pro- 
ceed In any way which does not dls- 
turb the possession of the property 
by the state court.—^Wells v. Helms, 
C.C.A.OkI.. 106 P.2d 402. 

Adjudlcation of olalms 

(1) ‘In suit by national bank re¬ 
ceiver in federal court to establish 
receiver’s clalms agalnst mortgage 
pool trust fund admlnistered in state 
court, federal court, although au- 
thorized to adjudicate clalms azid 
thelr prlorlty over clalms of par- 
tlcipation certifleate holders, had na 
right to order trustee to pay bank 
out of moneys collected on the mort- 
gages, that being interference with 
res in possession of state court— 
Commonwealth Trust Co. of Pitts- 
burgh V. Atwood, C.C.A.Pa., 78 F.2d 92, 
certiorari granted 66 S.Ct 124, 296 
U.S. 566, 80 Li.Ed. 399, affirmed Com¬ 
monwealth Trust Co. of Pittsburgh v. 
Bradford, 66 S.Ct. 600, 297 U.S. 613, 
80 L.Ed. 920. 

(2) Whlle federal court cannot 
reach in^to state court and take res 
there being admlnistered or enforce 
right to specific property in posses¬ 
sion of state court* s receiver or trua- 
tee, federal court on jurisdiction oth- 
erwise shown, such as diversity of 
cltizenship or liquidatlon of national 
bank, may establish claim constltut- 
ing basis of right to participate in 
dislrlbutlon of property in possession 
of state court and has jurisdiction of 
national bank receiver’s suit to estab¬ 
lish claim agalnst mortgage pool 
trust of which bank had been trustee 
but which was now being adminis- 
tered in state court by successor 
trustee, although establlshment of 
such claim would Involve adjudlca- 
tlon of priority of the claim over 
clalms of participatlon certifldate 
holders.'—Commonwealth Trust C6:t)f 
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Priority of possession Controls with respect to i 
jurisdiction of property so that the court which j 
first obtains possession of the property has juris- ] 
diction thcrcof to the exclusion of another court of i 
concurrent jurisdiction in which an action relating 
to the property was first commenced but the or- 
derly administration of justice and the nccessity of 
avoiding a conflict of jurisdiction require that the 
court which last acquired jurisdiction, although it 
be the first to acquire possession of the property 
involved in the litigation, shall surrender such pos¬ 
session, on application, to the court of concurrent 
jurisdiction which first acquired jurisdiction of the 
controversy, unless the issues in the subsequcnt suit 
are different from the issues in the prior suit relat¬ 
ing to the same property.74 Where a court has 
improvidcntly and without jurisdiction taken pos¬ 
session of property, it should surrender posses- | 
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sion.75 

Aftcr cnstody of One court hos terfninotcd, anoth¬ 
er court is, of course, at liberty to take possession 
of the property."® 

I 534 . -Efifect of Receivership in Gener¬ 

al 

a. General statement 

b. Limitations of rule 

a. General Statement 

The appointment of a recelvep brlnas the property 
inta the custody of the court; and where elther a fed- 
eral court or a alate court appoints a recelver the other 
court will not thereafter Interfere with hia posaession of 
the property. 

The appointment of a rccciver brings property 
into the custody of the court in such sense that it 


Pittsburgh v. Atwood, C.C.A.Pa„, 78 
F2d 92, certiorari grrantod 56 S.Ct. 
124 , 296 tr.S. 566. 80 L.Ed. 390. af- 
fl-med Commonwealth Tnist Co. of 
Plttsburgh V. Bradford. 66 S.Ct. 600, 
297 U.S. 613, 80 L.Ed. 920. 

(8) Bule withdrawing property, tak¬ 
en into possession of court of com¬ 
petent jurisdiction through its of- 
ficers by approprlate procecdings, 
from jurisdiction of ali other courts, 
does not prevent one entitled to in- 
voke federal jurisdiction from resort- 
inj to federal court to establish 
amount of his debt and validity of 
his mortgage on property in posses¬ 
sion of state court and to obtain, 
but not to exeeute, foreclosure de- 
cree,—Lubbock Hotel Co. v. Guaran- 
ty Bank & Trust Co.. C.aA.Tex.. 77 
F.2d 152. 

(4) A federal district court had ju- 
rladiction of suit for declaratory 
Judgment as to right to lien» or pref- 
orenfce against funds of surety com- 
pany being llquidated by sUte su¬ 
perintendent of Insurance under New 
Tork Insurance Law, as against con- 
tention that claims should be assert- 
ed In state court havifag funds in its 
hands.—^Dempsey v. Pink, C.C.A.N.Y., 
92 P.2d 672, certiorari denied Pink v. 
Dempsey, 68 S.Ct. 746, 303 U.S. 648, 
82 L.Bd. 1109, Dempsey v. Pink, 58 
aCt. 747, 303 U.S. 648, 82 LuEd. 1109. 

anforoement of lien 

Holder of mortgage on property In 
possession of state probate court Is 
entitled to enforce lien In any tribu- 
xulI having proper jurisdiction.—^Ben- | 
filngton Cotfnty Sav.* Bank v. Com- 
inerclal Nat. Bank of Shreveport, D. 
■eiA., t F.Supp. 201. 

Adminis^tloxL of txnst 

The rule that action brought in 
federal court merely to establish In- 
ferest or right to share in property 
bdng adminlstered in state court 


may properly be prosecuted. since 
judgment in such suit would not d!s- 
turb the control of the state court 
over the fund or estate as to which 
It had taken jurisdiction, is subject 
to limitation that exercise of such 
jurisdiction of federal court does not 
Include power to draw to it the ad¬ 
ministration of the estate or to in¬ 
terfere in any way with Its manage- 
ment or control. The administration 
of a trust falis wlthin the class of 
cases govemed by the principle giv- 
*ng to the court first assumlng juris¬ 
diction in proceedings quasi in rem 
the exclusive right to determlne 
questions of administration and man- 
agement, as distingulslied from the 
adjudication of Indivldual rights and 
Interests in the res; and an accounting 
hy flduclaries is in itself a proceed- 
ing ”quasi,in rem” In the sense that 
it not only adjudicates legality of In- 
vestmAnts constituting the trust, but 
I also, if it results in a surcharge, or- 
ders payment and restitution of mon- 
e :’3 to the trust res.— Thompson v. ^ 
Pitzgerald, 198 A. 68, 329 Pa. 497. 
certiorari granted Princess Llda of 
Thum and Taxis v. Fltzgerald. 59 
S.Ct. 72, 305 U.S, 683. 83 UEd. 366, 
afiinned Princess Lida of Thum and 
Taxis V. Thompson, 59 S.Ct. 276, 305 
U.S. 456, 83 LuEd. 285. 

Claim aad dellvezy action, brought 
•in a federal court to recover posses- 
'rion of property in a sherifTs pos¬ 
session under an attachment does not 
Involve Interference with the state 
court^s jurisdiction where the federal | 
court has the power to award a judg¬ 
ment for the value of the property. 

_Oakes v. Iiake, Idaho, 54 S.Ct. 13, 

290 UJ5. 69. 78 UEd. 168, reversing, 
C C A 62 F.2d 728, and certiorari 
giantk 53 S.Ct. 694, 289 U.S. 717, 77 
L.Bd. 1469. 

. Suit tp fofoxee uauigam9ai\ of In- 
Itexevt In an estate may be brought 


in a federal court of equity Jurisdic- 
tion although the res is In posses¬ 
sion of a probnte court.—Chase Nat. 
Bank of New York v. Sayles, C.C.A 
R.I., 11 F.2d 948, 48 A.L.R. 207, re¬ 
versing, D.C.. 6 P.2d 403, and certio¬ 
rari denied Sayles v. Chase Nat. Br.nk 
of City of New York. 47 S.Ct. 99, 273 
U.S. 708, 71 L.Ed. 841. 

73. U.S.-—Boynton v. Moffat Tunnel 
Improvement Dist., C.C.A.Colo., 67 
P.2d 772, certiorari d-^nicd Mrffit 
Tunnel Improvement Dist. v. Boyn¬ 
ton, 53 S.Ct. 20, 2S7 U.S. 620, 77 
UEd. 538. 

15 C.J. p 1171 note 60, 

74. U.S.—Ingram v. Jones, C.C.A 
Okl., 47 P.2d 135. 

75b U.S.—Cochmne ▼. W. P. Potts 
Son & Co., C.C.A.Pla., 47 P.2d 1026. 
76. U.S.—Criscuolo v. Atlas Imperi- 
al Diesel Engine Co., C.C.A.Cal., 84 
P.2d 273—The Greyhound, C.C.A.N. 
Y., 68 P.2d 832, reversing, D.C., 4 
, P.Supp. 184—Pappas v. Lufkin, D. 
C.Hass., 17 F.2d 988—U. S. v. Mor¬ 
ris. D.aColo., 262 P. 614. 

N.J.—^McDonald v. Matoil Service & 
Transport Co„ 179 A 310, 115 N. 
J.Baw 239. 

16 C.J. P 1171 note 51. 

Fxopexty zexuoved trom. Juxisdlction 
Where a federal court, after per- 
mittlng the recording of liens on two 
naval tugs being constructed allowed 
the United States to take and remove 
them from Its jurisdiction without 
•notice to the Uenors, its fallure to 
'protect the liens was not a denial 
of the lienors’ right to pursue thelr 
remedies against the vessels else- 
where, so that to grant such rights 
in the state to which the vessels 
were removed would not be review- 
ing an order of the federal court.— 
Obrecht v, Vinyard, 114 A 168, 12 
DelCb. 860. . . 
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is cntitled to retain exclusive jurisdiction with re- 
spect thcreto,’^^ even though the receiver has not 
takcn actual possession.'^® Accordingly, the general 
rule is that, wherc a receiver has been appointed by 
a federal court, his posscssion will not be interfered 
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with by any proceedings in a state court,7» and 
the federal courts will accord the same deferencc 
to the possession of a receiver appointed by a stat€ 
court.*® The rule extends to reserving the cx- 
clusive jurisdiction of the court over ali matters 


77. U.S.—^Dctrolt Trust Co. v. t 

Sjhantz, D.C.Mich.. 16 P.2d 942— 
Ficld V. Kansas City Kcfiningr Co., 
C.C.A.MO.. 296 P. LOO, certiorari de- 
nlod 46 S.Ct. OS, 266 U.S. 618, 69 
L..Ed. 471. 

N.H.—McGreavey v. Straw, 5 A.2d 
270. 

N.T.—Guaranty Trust Co. of New 
York V. New York & Quecns Coun- 
ty By. Co.. 4 N.Y.S.2d 632, 167 
msc. 795* 

15 C.J. P 1171 note 53. 

Prooemii?» to ao^nlre property 
Court appointin^ receiver has pos- 
session of res, and comity requires 
another court, instead of immediate- 
ly orderinsr receiver to surrender 
res, to instruet its officer to request 
possessinsr court to direct surrender 
hy receiver. and. on refusal. demand- 
incr court will determine whether to 
direct appeal or to adopt cocrcive 
moasures.—In re Whlte Star Rsfininsr 
Co.. C.C.A.Tex., 74 F.2d 269. certiorari 
denled Portner v. State of Texas, 66 
S.Ct. 637, 294 U.S. 727, 79 L.Ed. 727, 
two cases. 

78. U.S.—^Bmployers* Beinsurance 
Corporation v. Boston Mut Life 
Ina Co., C.C.A.TeaL, 46 P2d 593— 

U. S. V. SterlinsT, D.C.N.Y., 291 F. 
695. 

15 C.J. p 1171 note 54, 

78- U.S.—Quinn v, Bancroft-Jones 
Corporation, D.C.N.Y., 12 P.2d 968 
—^Woodbury v. Pickerins Lumber 
Co.. D.C.MO., 17 F.Supp. 675—^Meek 

V. Republic Nat. Bank & Trust Co., 
I>.C.Tex.. 9 F.Supp. 651, modified on 
other grounds, C.C.A., Wallace v. 
Republic Nat. Bank & Trust Co. of 
Ballas, 80 F.2d 787, certiorari de- 
nied Crook v. Wallace, 56 S.Ct. 963, 
298 U.S. 683. 80 LFd. 1403—^Field 
V. Kansas City Refining Co., Mo.. 
296 F. 800, certiorari denied 45 
S.Ct. 98, 266 U.S. G18, 69 L.Ed. 471. 

N.V.—Ncal v. Hayes, 219 N.Y.S. 179, 
218 App.Bir. 600, affirmine 319 N.Y. 
S. 176, 128 Misc. 700—In re 221st 
Street in City of New York, 190 
N.Y.S. 234, 116 Misc. 606. 

Tex.—Temple Trust Co. v. Haney, 
Civ.App., 103 S.W.2d 1035, afflrmed, 
Sup.. 107 S.W.2d 368. 

15 aJ. p 1172 note 56. 

Beoe iv sr of foxeigiL oozporatlo& 
Where federal court in New York 
appointed receivers for Belaware 
ohaln-store Corporation doing- busl- 
ness in several States, includlngr 
Geor^ia, who were also appointed in 
federal court in Georgla in ancillary 
proceedinsr, Georgla superior court's 


refusal to vacate its appointment of 
receiver is erroneous.—Isaac Sllver 
& Bros. Co. V. Kalmon, 165 S.E. 434, 
175 Ga. 244. 

Chucsishment 

(1) Levy of gamishment, Issued 
out of state court, to impound funds 
In hands of federal equity receiver, 
is void.—^Republic Supply Co. v. Del 
Rey Oll & Refining Co., B.C.Cal., 60 
P.2d 639. 

(2) Where federal court appointed 
receiver to take possession of as- 
sets of building and loan associa- 
tion, while creditor could main^tain 
suit for personal judgment in state 
ceurt. he could not enforce it by 
wrlt of gamishment against proper- 
ty in possession of the receiver pre- 
viously appointed, even though ap¬ 
peal was taken, supersedeas bond 
glven, and receiver did not take pos¬ 
session.—^Porst V. Intermountaln 
Building & Loan Ass'n, 65 P.2d 1379, 
49 Aris. 246. 

15 C.J. p 1172 note C5 [c]. 

Quo waxxaato proceedings 

As a state court will not seize or 
undertake to exercise authorlty over 
property properly in possession of 
federal court, a state court should 
not in quo warranto proceeding di¬ 
rect ouster of Street rallroad com- 
pany operating under federal court 
receivership, although quo warranto 
proceeding was begun before appoint¬ 
ment of receiver, since constructive 
possession is not acquired by quo 
warranto proceedings*.—State ex rei. 
Wear v. Cincinnati & L. E. R. Co.. 
190 N.E. 224. 128 Ohio St. 96. 

Where reoeivor appointed for real ea- 
tate 

Where decedent was exclusive 
owner of piant furaishing electric 
Power, which he conveyed In trust 
under a deed entltllng him during 
his lifetime to demand and receive 
trom trustees beneficial certificates 
representing value of his Interest in 
the property, his interest therein 
constituted personal property. and 
Circuit court’s power to assume Ju¬ 
risdiction of trust estate. and to ad¬ 
minister it for benefit of persens in- 
terested therein. was not afCected by 
proceedings in United States dlstrict 
oourt assumlng Jurisdiction of ali 
real estate of whioh decedent died 
possessed.—^Elkton Electrie Co. v. 
Perklns, 125 A. 851, 146 Md. 224, cer¬ 
tiorari denied 46 S.Ct. 90. 266 U.S. 
602, 69 L.Ed. 462 and error dismissed 
46 S.Ct 124, 266 U.S. 586, 69 L.Ed. 
464. 


Whera oonstmotion of federal itat 
nte involved 

Where right of receiver appointed 
by chancery court to money in safe 
deposlt box of insolvent natlonal 
bank, depends on construction of fed¬ 
eral statute, federal court is proper 
forum for determlnation of right— 
Toussalnt v. R. & R. Mfg. Co., N.J. 
Ch-. 160 A. 88. 

Tamporasy reoeiver 
Where order of federal court ap- 
pointing receiver gave hlm full au- 
thority to take possession of all 
property, and use every method to 
preserve it. subject to the Jurisdic¬ 
tion of the court, and enjolned the 
company and its creditors from In- 
terfering with such possession. the 
rule as to interference with posses¬ 
sion by other courts applied, al¬ 
though receiver was callcd a tem- 
porary receiver.—Porst v. Intermoun- 
taln Building & Loan As8*n. 65 P.2d 
1379, 49 Ariz. 246. 

Tzlal conrt ahused its dlsoretioa 
ia appolntixiir gsnaral jxoeiver for 
l Corporation at request of mlnorlty 
stockholders seeklng to recover mon¬ 
ey Judgments from officers and di- 
rectors of Corporation for alleg- 
ed mismanagement, where corpora* 
tion was not a party to the actlon and 
its assets had been transferred to 
another Corporation whose assets 
were in the custody of a receiver 
in federal court,—Skirvin v. Coyle, 
94 P.2d 234, 185 Okl. 487. 

8a U.S.—Terrell v. Gary, dOA- 
Tox., 98 F.2d 14—^Bryan v. Welsh, 
C.C.A.OkL. 72 F.2d 618—Consoli¬ 
dated Musio Co. V. Brinkerhoff Pl¬ 
ano Co.. e.C.A.Utah. 64 F.2d 884— 
Mullendore v. American Surety Oo- 
of New York, C.C.A.Mont., 27 P- 
2d 572, certiorari denied American. 
Surety Co. of New York v. Mullen¬ 
dore, 49 S.Ct. 178. 278 U.S. 663, 73 
IkEd. 6G3—^In re Lasserot. CaJL, 
240 P. 326. 168 C.C.A. 251—Wilmer 
V. Atlantic & R. Alr-Line R. Co.. 
aC.Ga., 30 F.Cas.No.17,776. 2 

Woods 409. 

N.J.—Unlversal Stamp & Stationery 
Co. V. Garod Corporation, 136 A 
329. 100 N.J.Eq. 453. 

15 C.J. p 1172 note 5G. 

AppolatmexiA of receiver hy federal 
oonrt 

A stockholder is not eatltled to ap¬ 
pointment of receiver by fedeial 
court on ground of fraud In procur- 
Ing appointment of state court re¬ 
ceiver with knowledge that plaintllt 
was about to file blll and other 
stouckholders* assurances, because of 
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lej^itimately connected with, or growing out of, 
thc reccivership,*^ and applies cven though the ! 
appointment of the receiver was improvident 
bttt it is otherwise if the court had no jurisdic- 
tion to appoint a receiver.83 

VVhere a federal court has erroneously appoint- 
ed a receiver, he may continue in possession of 
the property until the appointment of a receiver 
by a state court or, in dcfault thereof, until the 
fcdcral court has had hearings on whether its order 
appointing the receiver should be made perma¬ 
nent.^^ Where a state court has acquircd juris- 
diction of thc property by the appointment of a re- 
cciver, it may order a sale of the property on a 
dccrce of a federal court entered and certified to 
the state court after the latter had acquired juris- 


diction.®5 WTicrc, under the laws of a state the 
state banking commissioncr in taking charge of 
property of an insolvcnt bank does not act in the 
capacity of a receiver, his possession is not thc 
possession of a state court which would exclude the 
jurisdiction of a federal court to entertain a suit to 
establish rights in thc property, where it otherwise 
has jurisdiction.^* On the other hand, where a 
state insurance superintendent on taking over a 
corporation’s property bccomes in cfTect a receiver, 
the property is in custodia legis and a federal court 
has no right to interfere.*^ Where a state court, 
procecding in rem for foreclosure of a mortgage, 
has not perfected its jurisdiction by a scizure of the 
property or even issued process whcreby a con¬ 
structive seizure could be cstablishcd, and a fed- 


which he postponed doing: so; and 
claims that corporationes note was 
procured by fraud, that holder was 
not purchaser for value nor stock- 
holder, that action for appointment 
of receiver was collusivo, etc.. do not 
go to state court*s jurisdiction to 
appoint receiver. The federal court 
will not appoint a receiver on ground 
that stockhoider's rigrhts will not be 
protected in state court because of 
its rec€iver*s relatlonship to presi- 
dent of bank holdins: corporation*s 
notes, court assumln^r that state 
court will do justice to ali, and 
such relatlonship dld not alfect 
state court*8 jurisdiction to ap¬ 
point receiver.—Superior OIl Cor¬ 
poration V. Matlock, C.C.A-Okl., 47 
F.2d 993. 

Afetaohment issned out cf federal 
court 

The Jurisdiction of a court of 
equity in receivership proceedings 
over a Corporation doln^ business in 
the state is not impalred by attach- 
ment of the corporationes property on 
process issuing: out of a federal 
court in the absenee of a auperven- 
Ing and bindincr a-ct of congress to 
that effect.—^New England Theatres 
7 . Olympia Theatres, Mass., 192 N. 
B. 98, certiorari denied E. M. Lioew*s 
Ino., V. New England Theatres, 65 S. 
Ct 509, 294 U.S. 713, 79 D.Ed, 1247. 

Fxloxity of state recetvership 

(1) State court receiver was not 
bound to intervene in subsequent re¬ 
ceivership proceeding: in federal 
court and become party, hut might 
petltlon summarlly for possession of 
property. and the federal receiver- 
ehip under principies of comity 
should yleld possession of property 
to state court receiver. where fed- 
oral court receivership was junior 
to that of state court.—^Lee v. Ed- 
munds, aaA.Pla., 66 F.2d 122. 

(2) Receiver appolnted by state 
court haviniT jurisdiction may retain 


possession and control of properties 
after later appointment of federal 
court receiver.—Superior Oil Corpo¬ 
ration V. Matlock. C.CA.Okl., 47 F. 
2d 993. 

Tolmxtaxy soxxexLder held not shown 
State court of oompetent jurisdic¬ 
tion first acquiriniT custody of prop¬ 
erty and having it in possession of 
receiver cannot be thereaftor dlvppt- 
ed of that custody by order of fed¬ 
eral court made in a subsequently in- 
stltuted equitable action, and an 
ex parte statement of attorney that 
Judge of state court had expressed 
willingness to surrender possession 
of property then in custody of rc- 
eelver is insufilcient to constitute 
voluntary surrender so as to vest 
federal court with jurisdiction of 
such property.—^U. S, v. Mashunkas- 
hey. C.C.A.OkL, 72 F.2d 847, rehear- 
ing denied 73 F.2d 487, certiorari de¬ 
nied Mashunkashey v. U. S., 55 S. 
Ct. 551, 294 U.S. 724, 79 L.Ed. 255. 
UquidAtion pxoceedlngs 
Where principal under bond, se- 
curlng retum of vessel seized under 
prohibltion laws, deposited money 
with surety. and money was taken 
ovor by liquidator of surety ap- 
pointed under New York laws, fed¬ 
eral court was without jurisdiction 
of dalm for deposit, state court hav¬ 
ing exclusive jurisdiction thereof in 
llquldation proceedings.—^U. S. v. 
BroTTO. D.C.N,Y., 3 F.Supp. 608. 

81. Mlch,—^Rogers v. Chippewa Cir. 
Judge, 97 N.W. 164, 136 Mich. 79, 
3 Ann.Cas. 114, 

15 aJ. p 1173 note 67. 

Fnnds in state anditor^ hanfls 
Intervening petition, praying that 
state court, assuming jurisdiction 
of proceedings for liquidation of 
to which petitioner was ap- 
pointed successor as trustee of cer- 
tftiw fund, direct payment of peti- 
tioner*s claim to trust assets. not 
accounted for by bank receiver, from 
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procoeds of securitles deposited with 
state auditor by bank as conditlon 
precedent to doing trust business. is 
sufficient to confer jurisdiction over 
fund in auditores hands on state 
court, and thc mere fact that some 
necessary parties to state court pro¬ 
ceedings for liquidation of bank are 
not before such court would not jus- 
tify federal court in assuming ju¬ 
risdiction over such proceods.—Old 
First Nat Bank & Trust Co. of 
Fort Wayne, Ind.. v. Barrett, D.C. 
111., 14 F.Supp. 778. 

Proofs and allowaooe of elatans 
Zn proceedings by trustees in 
bankruptcy to subject, to payment 
of claims, bonda deposited by in- 
solvent state bank in order to quali- 
fy as depository for moneys of bank- 
nipt es tat es, federal court should 
provide only for payment, from pro- 
ceeds of sale of bonds, of costs, ex¬ 
penses, and for ratable distribution 
among trustees and loave proofs of 
claims against receivership estate 
and extent to which they may be al- 
lowed to state court appointing re¬ 
ceiver.—Evans v. N,ew Haven Bank, 
N. B. A., C.aA.Conn., 72 F.2d 664. 

88. U.S.—Pacific Coast Plpe Co. v. 
Conrad City Water Co., D.C.MonL, 
237 P. 673. 

33. U.S.—^Pacific Coast Plpe Co. 

V. Conrad City Water Co., supra. 
84b U.S.—Christian v. R. Hoe & 
Co., C.C.A.N.Y., 63 F.2d 221. 

8&. Tex.—Emmy Dittmar Imp. Co. 
V. A. R Frank Co., Civ.App., 114 
S.W.2d 912, error refused, 

86. U.S.—Allen v. U. S., C.CJLMass., 
285 F. 678. 

87. U.S.—Tolfree v. New York Title 

& Mortgage Co., aC.A.N.Y., 72 F. 
2d 762, certiorari denied 65 S. 
Ct 216, 293 U.S. 619, 79 KEd. 
707—^Rees ▼. New York Title & 
Mortgage Co., C.C-A.N.Y., 72 F. 

3d 702, certiorari denied 55 S.Ct. 
216. 298 U.a 619. 79 REd. 707. 
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cral receiver has been appointed who has tak- 
cn possession of the property, the federal court 
shouid yield possession of the property to the state 
court whcrc it appears that the delay was caiiscd by 
the raortgagor.SS 

On a motion in a federal court for an order di- 
recting its receivers to turn over the property of a 
Corporation to receivers appointed by a state court 
after a hearing, the federal court cannot review 
the findings of the state court based on evidence, 
but is limited to a consideration of the question of 
priority of jurisdiction.®® Where a state court has 
first acquired jurisdiction, it may properly direct 
its receiver, appointed after a federal receiver had 
been appointed, to intervene in the federal court 
and aslc for the discharge of the federal court re¬ 
ceiver and surrender of the property to the receiver 
of the state court®® 

Mere commencement of an action seeking a re- 
ceivership of the property of a Corporation has 
been held to give a state court in which such ac¬ 
tion is brought such jurisdiction over the proper¬ 
ty of the Corporation within the state as to exclude 
the jurisdiction of a federal court with respect 
thereto;®^ and, likewise, commencement of a suit 
in the federal court will give it exclusive jurisdic¬ 
tion;®® but the contrary view has been asserted 
where the suits were not identical as to the interests 
of parties.®® 

On terminatum of receivership another court may 
take possession of the property,®^ even though no 


21 c.j.a 

order discharging the receiver has ever been ca- 
tercd of record.®® 

Prodiiction of evidence in other courts by receith 
er, Comity requires that a federal court whose 
^eceiver has possession of documents shouid facili¬ 
tate the production of evidence required for litiga- 
tion pending in a state court so far as this may be 
done without interfering with the administration of 
the receivership;®® and the state court may request 
the production of books from the federal receiver 
in furtherance of justice, where consented to by 
the federal court ;®7 such court having the in- 
herent power to request the federal court to enable 
the examination of books in the possession of the 
federal receiver, and to subpoena documentary evi¬ 
dence without notice.®® It is exclusively withiri 
the jurisdiction of the court appointing the re¬ 
ceiver to determine whether the production of such 
evidence will unduly interfere with the receiver¬ 
ship.®® 

b. Lunitations of Bnle 

The appolntment of a receiver will not proclude one 
court from entertalning proceedings which relate to the 
property In the hands of the receiver, where such pro¬ 
ceedings do not Interfere with the receivership or the 
possession of the court by which the receiver was ap¬ 
pointed. 

The rule does not preclude one court from cn- 
tertaining proceedings which may relate to the 
property which is in the hands of a receiver, where 
such proceedings do not interfere with the re¬ 
ceivership or the possession of the court by which 
the receiver was appointed and the fact that a 


as. U.S.—First Nat. Bank v. Horuff, 

C. C.A.I-a.. 65 F.2d 318. 

99k XJ.S.—^McKinney v. Lpandoxi. 
Kan.. 209 F. 300, 126 C.C.A. 226. 
affirming*, D.C., 206 F. 772. 

Ala.—^Alabaj^ T. & N. Ry. v. 
Tolman, 76 So.' 381. 200 Ala. 449. 
ai. tr.S. —^Havner v. He^nes, C.C.A. 

lowa, 269 F. 537. 

15 aJ. p 1173 note 60, 

90. U.S.—Chillicothe Fumlture Co. 
V. Revelle, CCA-Mo., 14 F.2d 501, 
certiorari denied 47 S.Ct. 335, 273 
U.S. 741, 71 L.Ed. 868. 

aa. U.S.—Liggett V. Glenn, Ho., 51 
F. 381, 2 C.CJ^ 286. 

9ft. U.S.—^Abarca v. Banco Cozn- 
narcial de Pnerto Rico, C.C.A. 
Puerto Rlco, 82 F.2d 375—^Hoxne 
TroBt Cd. v. Miller Petroleum Co., 

D. aKacL. 27 F.2d 748. 

OkL—Oparators Royalty & Produc- 
ins Oo. V. Tulsa Rlr» Reel & Man- 
uteoturlna Co., 56 P.2d 400, 176 
OkL 442. 

pa.—Peomaylvania Co. for Ihsuranc- 
ea OD Lives and Grantinff Annni- 


ties v. Barker, 190 A. 193, 124 Pa. 
Super. 557. 

Tex.—^Houston & T. C R. Co. v. City 
of Ennis, Civ.App., 201 S.W. 256, 
certiorari denied 40 S.Ct. 393, *262 
U.S. 683, 64 UBd. 728, error dis- 
missed 41 S.Ct. 622, 256 U.S. 684, 
65 L.Ed. 1171. 

15 CJ. p 1173 note 63. 

Baservatlon of Juzisdlotloa Ia fed¬ 
eral court deoree, wherein validlty 
and priority of claixns on principies 
of equity were determined did not 
preclude state court from passingr on 
claim, under Rev.St.1911 art 6625. 
asainst property sold by receiver on 
termination of the recolvership.—In¬ 
ternational & G. N. Ry. Co. V. Con¬ 
crete I»v. Co., Tex.Civ,App., 201 S. 
W. 718, aiSirmed, Com.App., 263 S. 
W. 266. 

9»- U.S.—Andrews v. Smith, C.C.Vt.. 
5 F. 883, 19 Blatchf. 100. 

96; ■ U-S.—Whan v. Green Star S. 
S. Corporation, C.C.A.K.Y., 38 P.2d 
68—^In re Moody, D.CLTex., 10 F. 
; Supp. 825. -. . , 


Books of oorporatioa in hands of 
receiver are books of receiver un¬ 
dor control of federal court.—Con¬ 
tinental Ins. Co. V. Bciultable Tnist 
Co. of New Tork, 244 N.T.S. 377, 137 
Misc. 28. afflrmed 243 N.Y.S. 200, 229 
App.Dlv. 657. 

97. N.Y.—Continental Ins. Co. v. 
Equltable Trust Co. of New Tork, 
supra. 

98. N.Y.—Continental Ins. Co. v. 
Equltable Trust Co, of New York, 
supra. 

99. U.S.—In re Moody, D.C.Tex., 10 
F.Supp. 825. 

1, Mich.—Marshall v. Wabash By. 

Co., 167 N.W. 19, 201 Mich. 167. 
Tex.—^Durham v. Scrivener, Com. 
App., 270 S.W. 161, afflrming, Ctv. 
App., 259 S.W. 606. 

16 aJ. p 1174 note 6'5. 

Claims of xeoeiver 
The federal court was not with¬ 
out Jurisdiction ‘of. suit by receiver 
of insolvent natlonal bank to recov« 
assegsments asainst stook compoiinf 
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n»rt of esUite of deceaaed stockhold* 
«Ton ground that res was In pos- 
0 Mi!iion of a state court.—Hart v. 
Uurke. D.C.Pa., 26 F.Supp. 945. 

sgy^ast puzoliaser of xaU- 
road sold ijL xecelverfihlp 

(1) Under a statute requirinff a 
purchaser of a rallroad at a recelver- 
ship sale, as a condition to relncor- 
poratinff and doing business in the 
state, to pay for “current expenses” 
of operation accruingr within two 
years of the sale, execution on judg- 
roent of state court for such expens¬ 
es Is not interference by state court 
wlth jurlsdiction of fedeial courts, 
although federal court reserved Ju¬ 
rlsdiction for purpose of dispositlon 
of claims; and the mortgagee of 
rallroad took mortgage subject to 
the statute, but such taking 'v^ould 
not deprive It of right to be heard in 
state court, bcfore that court could 
tahe from it any property rights.— 
Mercantile Trust Co. v. Binford, D. 
CTex., 6 F.2d 285. 

(2) Although plaintiffs demand 
wfts origlnally against old rallroad 
company, whore purchasers of prop¬ 
erty from receiver incorporated un¬ 
der the statute maklng property 11 - 
able for old company's debts, the 
basis of plalntiffs claim against the 
property was an independent and 
voluntary transaction In nature of 
contract and fact that federal court 
had Jariadictlon of receivership and 
detennlned validlty and priority of 
claims therein dld not preclude state 
court from jurlsdiction on claim un¬ 
der statute. 

U. S.—^Intematlonal-Great Northern 

R. Co. V. Einford, C.C.A.Tex., 10 F. 
2d 406. certiorari denied 47 S.Ct. 
91, 273 U.S. 694, 71 L.Ed. 844, fol- 
lowed in International Great 
Northern R. Co. v. Edgeley, 10 F. 
2d 601, certiorari denied 47 S.Ct. 91, 
273 U.S. 694, 71 L.Ed. 844, and In- 
tematlonal-Great Northern R. Oo. 
V. Texas Co., 47 S.Ct 91, 273 U.S. 
70’2, 771, 71 L.Bd. 884. 

Tex.—International & G, N. Ry, Co. 
V. Concrete Inv. Co., Com.App., 263 

S. W. 265, affirming, Clv.App., 201 
S.W. 718. 

(3) Retained Jurlsdiction of fed¬ 
eral court of rallroad .receivership 
proceeding does not preclude deter- 
mination by state court of claim 
against successor company.—^Inter- 
national-Great Northern R.' Co. v. 
Swayne, 1 S.W.2d 609, 117 Tex. 247— 
Intematlonal-Great Northern R. Co. 

V. Texas Co., Tex.01v.App., 280 S.W. 
282, petition dismlssed 47 S-Ct 96, 
373 U.^ 702, 771, 71 L.Ed. 884. 

(4) In an actlon for personal In- 
Jarles occurrlng durlng receivership 
of rallroad against one purchasing 
the property at sale under deoree of 
fMena court a Judgment by its 
tsrms operating only against defend- 


ant '8 person or at znost establlshing' 
amount and validity of tht* claim 
without directing payment out of any 
particuiar property, was within thr 
Jurlsdiction of the state cuurt, and 
assum ing that the federal dlstrict 
court iu confimang the sale, could 
reserve Junsdiction over persona! in- 
jury sults flled against the company 
after foreclosure and delivery of the 
property, its subsequont order refus- 
ing to restrain prosecution of 8 u:h 
suit in a county court showed that 
It did not do so.—Internationa 1-^Jreat 
Northern R, Co. v. Oehlcr, Tex.Civ. 
App., 262 S.W. 785. 

Poreolosar* 

A federal court had Junsdiction of 
hili by trustee for mortgige bond- 
holders to establish indobtcdneas and 
obtain foreclosure deeree, notwith- 
standing mortgaged property was in 
hands of receiver appointed by state 
dlstrict court but its deeree of fore- 
closure of property in possossion o? 
receiver appointed by state court is 
an improper invasion of state courfs 
Jurlsdiction in so far as ur.dertaking 
complctely to dircet and control 
foreclosure proceedings to be had 
in state court, including making of 
allowances against procoeds. and in 
so far as reserving Jurlsdiction to 
proceed with foreclosure, if state 
court did not—^Lubbock Hotel Co. v. 
Guaranty Bank & Trust Co., C.CA. 
Tex., 77 F.2d 163. 

Words “court of competent Jurls- 
dlction” within statute providlng 
that comptroller administering af- 
falrs of insolvent national banks 
shall make ratable dividends of mon- 
eys paid over to him by receivers on 
all such claims as may bave been 
proved to his satisfaction or adjudi- 
cated in court of competent Juriadic- 
tion- are not conllned to federal 
courts, but apply as weU to state 
courts, and hence funds in hands of 
receiver of"national bank were sub¬ 
ject to writ of gamishment of state 
court.—^Rawlings v. American Oll 
Co., 161 So. 851, 173 >Ciss. 683. 

Xajimetloa 

(1) Mortgagee of Street railway, 
by securing receiver In state court, 
was not precluded from suing in 
federal court to enjoin ope-^ation of 
motor busses by others,—Equltable 
Trust Co. of New York v. Denney, 
CCJLlnd., 24 F.2d 169. 

(2) Injunction against federal re¬ 
ceiver operating bus company 11 - 
legally Is not interference wlth prop¬ 
erty in receivei^s custody, but relat- 
ed to acts outside receivership whlch 
state court could enjoln.—Tonkers 
R. Co. V. Hume, 233 N.Y.S. 68 , 226 
App.Dlv. 313. 

•I*xii 8 tee isL haaJeraptoT as staka- 
holdez 

Under stipulation for sale by trus- 
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tei* of bankrupt^s assets and hoWing 
of proceeds pending decislon in re- 
plevin action, no questlon of adjudl- 
<ating titie to proporty already In 
<*U 8 todia lt*giS was Involvod in such 
a‘*tIon.—Sparks v. Kuss, 216 N.W. 
929, 195 Wls. S78, modifled on other 
grnunds 218 N.W. 208, 195 Wls, 

378. 

Sale of leeaehold laterest Iil proper- 
iy ia hands of xeoedvor 

A f**deral court, in receivership 
suit involving the “property, assets 
and business owned by, or under the 
control, or in the possession of,** an 
oil company. hi;d no Junsdiction of 
an undivided Interest owned by an 
individual in an oil and gas lease- 
hold estate, although oll company 
owned rost of lease and had cxclu- 
sive r^ght to develop ard operate the 
entire leaschold, and honce sale to 
third persons of Indivlduars inter¬ 
est under foreclosure and execution 
proceedings was not void as dsprlv- 
ing the receiver of possession of 
property.—Patton v. Rabinowits, 
Tex.Civ.App., 114 S.W.2d 310. 

Appointmeat of raooiver by state 
court 

Notwithatanding the fact that as¬ 
sets of Corporation were within con¬ 
trol of receivers of federal dlstrict 
court, who were conducting its busi¬ 
ness, a receiver would .be appointed 
where Corporation Aet, 2 Comp.St. 
1910 p 1638, I 63 et seq, relating to 
insolvency, and publlc policy requir- 
ed that there should be a statutory 
agent known as a receiver, and cred¬ 
itore and stockholders were entitled 
to apiiointment of receiver to repre- 
sent their Interests as well as inter- 
ests of Corporation, and the court 
of chancery would take Jurlsdiction, 
under the statute whore statutory 
requisites were present, since pro¬ 
ceedings in the federal dlstrict court 
dld not exclude proceedings in court 
of chancery under the act. The re¬ 
ceiver appointed by the court of 
chancery would be instructed to ap¬ 
ply to federal court, whose receiv¬ 
ers were administering its business, 
to set up proceedings In court of 
chancery and urge that they super¬ 
sede proceedings in federal court, 
and ask it to direct delivery of as¬ 
sets to court of chancery for ad- 
ministration, but not to subject him- 
self to Jurlsdiction of federal court, 
and will be dlre.ted to cooperate 
with federal dlstrict court.—^Mlchel 
V. Wllliam Necker, Inc., 106 A. 449, 
90 N.J.Eq. 171. 

Coatlmuuioa of suit llled Iu state 
ooort for accounting by liquidating 
tnistees before suit in federal court 
for receivership is not barred by fed¬ 
eral receivership, although it must 
proceed strlctly in personam for ben¬ 
efit of original plalntiffs.—^Brown v. 
Duffln, aCA-Ky., 13 F.2d 708. 
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bili filed in a state court incidentally pra}^ for re- 
Hef which, if grantcd, might interfere with the 
constructive possession of property by receivers 
of a fcdcral court does not authorize the lattcr 
court to enjoin the prosecution of the suit, where 
the Principal relief sought therein does not trench 
on its jurisdiction.2 So, also, a state court is not 
deprived of the jurisdiction of a mandamus pro- 
ceeding brought by a subscriber to the stock of 
a Consolidated association to compei the recorder 
of mortgages, on the ground that the state stock 
subscribed has been fully paid for, to cancef the 
record of a mortgage given to secure the subscrip- 
tion, the mortgage having been pledged by the as¬ 
sociation to the state as security for a loan, by 
the fact that receivers for such association have 
been appointed by the United States Circuit court 
and where the subject matter of a receivership in 
a federal court has been disposed of, it is proper 
to issue an order of sale where a judgment has 
been obtained in a state court foreclosing a tax 
lien.^ Possession of the property of a Corpora¬ 
tion by a federal court receiver will not prevent 
proceedings in a state court to oust the Corpora¬ 
tion from the state,^ but a restraining order is- 
sued by the state court to prevent the Corporation 
from receiving any of the property in the posses¬ 
sion of the receiver would be ineffectuaL® The 
appointment of a receiver for a Corporation by 
a state court does not prevent one who began a 
suit in a federal court before such appointment 
from prosecuting it to judgment and where re¬ 
ceivership proceedings were pending against an old 
Corporation in a fcdcral court, a state court did not 
cncroach on the jurisdiction of the federal court by 
assuming jurisdiction of an action against a new 
Corporation, as successor of the old Corporation, on 
a judgment against the latter.® Ncither will a fed¬ 
eral court be prcvented from entertaining jurisdic¬ 
tion of a suit to set aside conveyances, as void 
against judgment creditors, by the fact that a re- 
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ceiver has been appointed in the state court* 
Where a receiver is appointed by both a federal 
and a state court, the latter court, although first 
appointing him, » held to have no jurisdiction 
over him as to property out of the state and 
where a railroad runs through several States, and 
the entire line is inseparable, a federal court may 
appoint a receiver therefor, notwithstanding the 
fact that different state courts have appointed re- 
ceivers.il A federal court which in a foredosure 
suit has taken possession by its receivers of ali the 
property of a Corporation, situated in several States, 
has power to tum over possession and control and 
management of the property in one of such States 
to receivers appointed by a court of such state.^* 
Where a suit by nonresident stockholders of a 
Corporation for the appointment of a receiver was 
brought within the jurisdiction of a federal court 
by bad faith or through collusion, the federal court 
will not retain jurisdiction as against proceedings 
in a state court for dissolution of the corpora- 
tion.l® 

A federal court receiver of a Corporation which 
assigned a leasehold as security for an indebted- 
ness which had not been paid is not entitled to pos¬ 
session of the leasehold as against a subsequently 
appointed state court receiver of the assignee in 
possession, as the receiver of the Corporation had 
no greater right than the Corporation, which could 
acquire the right to possession of the leasehold 
only on payment of the debt.i^ 

§ 535. -Actions by or against Receivers 

a. Actions by receivers 

b. Actions against receivers 

a. Actions by Beceivers 

In a proper case, a receiver appointed by a state court 
may bring an action In a federal court; and, almllaiiy, a 
receiver appointed by a federal court may bring an action 
in a state court. . 


SL U.S.—Guaranty Trust Co. v. 
North Chicagro St R. Co., 111., 130 
F. SOI, 65 C.C.A. 65, cartiorari de- 
nied 24 S.Ct 860, 194 U.S. 638. 48 
L.Ed. 1161. 

8. U.S.—Calhoun r. Lanaux, La., 8 

S.Ct 1345, 127 U.S. 634, 32 L.Bd. 
297. 

4. Tex.—^Houston City St R. Co. v. 
Storrie. Clv.App., 44 S.W. 693, re- 
▼ersed on other srounds 46 S.W.* 
796, 92 Tex 129 , 44 L.R.A. 716. 

6. U.S,—^Brietson Mfy. Co. v. Close, 
C.GLA.Keb., 25 F.2d 794, certiorari 
dismissed 49 S.Ct 249, 278 U.S. 
€66, 73 UBd. 571. 


Street cf judement of ouster 

Judgment of state court ousting 
Corporation prevented enforcement 
of federal court mandate as to local 
property In recelver*s hands, requir- 
ed by mandate to be retumed to Cor¬ 
poration.—^Brietson Mfg. Co. v. Close, 
supra. 

e. U.S.—Brietson Mfg. Co. v. Close, 
supra. 

7. U.S.—Sims V. United Wireless 
TeL Co., aC.N.J.. 179 F, 640. 

8. Ran.—^Alberger Condenser Co. v. 
United Water, etc., Co., 126 P. 1087, 
87 Kan. 843. 


9 . U.S.—^Bacon v. Harrls, C.C.Iowa, 
62 F. 99. 

16 C.J, p 1174 note 71. 
la U.S.—Lehigh Coal, etc., Co. V. 
Central R. Co., aC.Pa.. 16 F.Cas. 
No.8,213. 

!!• U.S.—Wilmer v. Atlanta, eta. R. 
Co., C.C.Ga., 80 P.Cas.No.17.776, 2 
Woods 409. 

12- U.S.—Kansas City Pipe Line Co. 
V. Fidelity Title, etc., Co., Kan-, 
217 P. 187, 133 C.C.A. 181. 

13- U.S.— Welsh V. Union Casualty 
Ins. Co., U.aPa., 238 F. 968. 

15 C.J. p 1175 note 75. 

14. Tex—Dunn v. Oil Well Supplf 
Co., Civ.App., 8 S.W.2d 286. 
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A receiver appointed by a state court may in 
somc cases bring an action in the fedcral court 
afFecting the receivership property;i5 but if thc 
state court refuses to permit a receiver of an in- 
solvent Corporation appointed by it to sue the offi- 
ccrs for fraudulent misappropriation of its propcrty, 
jurisdiction of the suit will not be entertained by 
a fcderal court.^® A receiver appointed by a fed- 
eral court, who commences an action in a state 
court to collcct money alleged to be due him as such 
receiver, cannot object to the jurisdiction of the 
state court to adjudicate on a set-off pleaded by de¬ 
fendant.^^ Where a receiver sues in a federal 
court on a claim against an estate in the possession 
of a state court, the federal court can do no more 
than adjudicate the validity and amount of the 
claim.i8 

b. Actions against IReceivers 

In a proper case, actions against recelvers appointed 
by federal or state courts may be brought In eourts other 
than those of the Jurisdiction appointing the receiver. 
Where leave to sue is requlred, it must be obtalned 
before suit can be brought in a court other than the 
one appointing the receiver. 

Where a state court has jurisdiction of the par¬ 
ties and the subject matter, it may entertain a suit 
against a receiver appointed by a federal court 
for the purpose of recovering a money judg- 
ment;^® nor is a federal receivership of a railroad 
any obstacle to a mandamus from a state court re- 
quiring the railroad to construet a line through a 
county Seat according to the state constitution and 


statutcs.20 Where, pending a bili against a Cor¬ 
poration for injunction and accounting for in- 
fringement of a patent, thc Corporation is dis- 
solved by a state court, and its asscts placcd in the 
hands of a receiver, the federal court has powcr to 
grant a bili of revivor against thc rcceivcr .21 
Howcver, a state court cannot entertain an action 
against a federal receiver to prevent him from car- 
rying out the orders of the court of which he is an 
officer;22 or to compcl him to do what thc order of 
the court appointing him makes a matter for his 
discrction nor can a railroad maintain in a state 
court a procecding against the fedcral receiver 
of another railroad to condemn a grade cross- 
ing.2< A federal court of one state will not 
refuse to entertain garnishment against a receiver 
appointed by a court of equity of another state, al- 
though he is exempt from such procecding in the 
latter state, where the petition is properly present- 
ed by citizens within the jurisdiction of the former 
court, and no objection to jurisdiction exists on 
other grounds.25 An action in tort against a re¬ 
ceiver is controllcd by thc appointing court so far 
as is necessary to insure prompt equitable distribu- 
tion of the receivership funds.^® 

Leave of court fnaking the appoinUnent is not a 
prerequisite to an action in a state court against a 
federal receiver where the causc of action is based 
on some act or omission connected with the car- 
rying on of the business pertaining to the receiver¬ 
ship but in other cases leave of the appointing 


15. U.S.—Cfaambers v. McDoucal, 
C.C.Kan., 42 P. 6S4. 

15 C.J. p 1175 note 77. 

16. U.S.—^Porter v. Sabin, Minn., 13 
S.Ct 1008, 149 U.S. 473, 37 L-Bd. 
815, afflrmlngr, C.a. 36 P. 475. 

17. U.S.—Grant v. Buckner, La., 
19 S.Ct. 163, 172 U.S. 232, 43 L..Bd. 
430. 

18. U.S.—Schram v. Poole, C.C.A. 
Cal., 97 P.2d 566. 

19^ Mo.—State ex rei. RIce v. Port- 
erfleld, 253 S.W. 66, 214 Mo.App. 
37—Rlffe v. Wabash Ry. Co., 207 
S.W. 78. 200 Mo.App. 397. 

15 C.Jr. p 1175 note 81. 

Proteetioii of federal reoeivem from 
enit 

The federal srovernment has ample 
Power to determine wisdom of pro- 
tectiag federal receivefs from sults 
and to protect them where it is 
deemed necessary against Inequita- 
ble proeeedings, notwithstanding 
statute permitting actions against 
federal receivers to he maintained in 
state courts wlthout leave of court 
appointing receiver, and determina- 
tion of what is equitable, or inequi- 


table, rests with federal govem- 
ment, amd any curtailment of power 
of federal courts to control actions 
against receivers would be assumed 
by state court to have been de- 
liberately done by congress on con- 
siderations which were deemed suffi¬ 
cient; and state courts should not 
exercise equitable Jurisdiction to re- 
store to federal receivers protectlon 
against sults, of which protection 
congress has seen fit to deprive 
them. The determination of the 
Jurisdiction in whi<^ federal receiv¬ 
ers may be sued is for congress and 
the federal courts, aud state courts 
have no jurisdiction to control situs 
of actions against them. Thus, an 
Indiana court was without juris¬ 
diction to grant injunction restrain- 
ing employee injured on a railroad in 
Indiana from prosecuting an action 
in Illinois against receivers of rail¬ 
road appointed by federal court in 
Missouri, on ground that prosecutlon 
of action in Illinois would subject 
receivers to hardshlp, inconvenlence, 
and expense.—^Pltcaim v. Drum- 
mond. Ind., 23 N.B.2d 21. 

ga Tex.—Kansas City, etc., R Co. 

829 


V. state, 163 S.W. 682, 106 Tex. 
249, modifylng, Civ.App., 165 S.W. 
561. 

ai. U.S.—Grlswold v. Hilton, C.C.N. 
Y., 87 P. 256. 

S2. U.S.—^Royal Trust Co. v. Wash- 
burn. etc., R. Co., C.C.Wls.. 113 P. 
531, modified on other grounds 139 
P. 865, 71 C.C.A. 579. 

23. U.S.—State of Oklahoma v. 
State of Texas. 44 S.Ct. 607, 265 
U.S. 490, 68 L.Ed. 1116. 

24. U.S.—Coster v. Parkersburg 
Branch R. Co., C.C.W,Va., 131 P. 
115, affirmed 135 P. 707, 68 CCA. 
345. 

25. U.S.—Central Trust Co. v. Chat- 
tanooga, etc., R. Co., C.C.Tenn., 
68 P. 685. 

26. N.H.—^MoGreavey v. Straw, S 
A.2d 270. 

27- U.S.—Slover v. Chicago. M. & St 
P. Ry. Co., D.aMo., 16 P.2d 609. 
Arlc.—Bush v. Southern Grocery Co., 
208 S.W. 299, 137 Ark. 262. 
lowa.—^Poweshiek County v. Mer- 
ehants* Nat. Bank of Grlnnell, 228 
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court must be obtained before a federal receiver 
can be sued in a state court.-® A provision of the 
judicial code authorizing federal court receivers 
to be sued without leave does not give another 
court jurisdiction of a suit affecting the possession, 
control, or managcment of the property by the re¬ 
ceiver or the conduct of his business.^® The fed¬ 
eral courts will decline to entertain an action 
against a receiver appointed by a state court, vrhich 
action is brought without leave of the state court.®® 

§ 536. Assumption and Exercise of Conflict- 
ing Jurisdiction in General 

Whethcr a state or federal court can or will as¬ 
sume jurisdiction of controvcrsies of which the 
other court has prcviously assumed jurisdiction is 
considered gcnerally in § 529 supra; over proceed- 
ings involving the process or judgments of the 
other court, see S 537-539 infra; or with respect 
to prisoners under arrest, commitment, detention, 
or sentence see the title Criminal Law § 145. 

Examine Pocket Parts for later cases. 

§ 537. Process or Judgments <of Another 
Court 

Jurisdiction of federal courts with respect to 
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the process and judgments of state courts is con¬ 
sidered in § 538 infra, and jurisdiction of state 
courts with respect to the process and judgments of 
federal courts, in § 539 infra. 

§ 538. -Jurisdiction of Federal Court 

with Respect to State Court 

A federal court may take Jurisdiction of an action 
or suit based on a judgment of a state court. Whlle a 
federal court cannot ordinarily vacate or modify tht 
judgment, It may, by reason of such matters outside 
the record as fraud or want of Jurisdiction, grant proper 
relief and deprive a party of the benefits of a Judgment 
obtained by extrinsic fraud. 

A federal court may take jurisdiction of an ac¬ 
tion or suit based on a judgment rendered in a state 
court,®! and may give equitable relief under a state 
statute, on a judgment and exeeution in a state 
court, where property has been fraudulently con- 
veyed to defeat creditors.®® 

In accordance with the rules goveming equitable 
relief against judgments generally, which are con¬ 
sidered in the C.J.S. title Judgments §§ 341-400, 
also 34 C.J. p 432 note 1-p 501 note 2, federal courts 
of equity, having no supervisory or appellate j*uris- 
diction over state courts, cannot ordinarily reverse, 
vacate, modify, or annui a judgment, or decree ren¬ 
dered by a state court of competent jurisdiction,3* 


N.W. 32. 209 lowa 467, 82 A.L..K. 

39. 

IS CJ. P 1175 note 87. 

Aottons ItPUL pxopsrly lizoiiclit witli- 
ont j^ermlsBlon 

(1) Federal receivershlp court's 
permlssion for creditor to coxnmence 
state suit to liquidate debt is un- 
necessary. and the federal receiver- 
sbip court'8 denyinsr petition of 
ITuarmntor. sued in state court on 
guaranty of debtor con>oration*s con- 
tract, to Join receivers as defend- 
ants. is not abuse of discretion. par- 
ticularly stnee sruarantoz^^s clalm 
could be liquidated by suins Corpora¬ 
tion.—Chlcaffo Title & Tnist Ck>. v. 
Fox Theatres Corporation, C.C.A,N. 
T„ 69 R2d eo, 91 A.L.K. 991. 

(2) Under Judicial Code § 66, 

Comp.St. 9 1048, authoxiziniT suits 
acralnst receivers without leave of 
court, an action against one pur- 
chasing property of a railroad com- 
pany at foreclosure sale, under a de¬ 
cree requiring it to assume the li- 
abiUties of the receiver appointed in 
the foreclosure suit. Is properly 
brought, in a state court, and this 
Pirovlsloii of the Code does not limlt 
the preceding clause, authorizing 
sutts against the receivers, but xnere- 
ly reserves to the court appoint- 
ing a receiver Jurisdiction over the 
mode of enforcing collection of the 
c U d m when Judicfally liquidated, so 


far as nocessary to protect the prop¬ 
erty and adjust the equities of all 
claimants.—^American Brake Shoe & 
Poundry Co. v. Pere Marquette R. 
Co., D.aMich., 263 F. 237. 

2& Ga.—^Bugg V. Consolidated Qroc- 
ery Co., 118 S.E. 66, 155 Ga. 650, 
reversing 113 S.B. 60, 28 Ga.App. 
809, conformed to, App., 118 S.E. 
704. 

15 C.J. p 1176 note 88. 

Suits fov possessiou of property 
in hands of federal receivers are not 
malntalnahle in state court without 
I consent of federal court.—^Fleld v. 

I Kansas City Refining Co., C.C.A.M 0 ., 
9 F.2d 213, certiorari denied 46 S.Ct. 
489, 271 U.S. 676, 70 L.Ed. 1146. 

SUre eoutiniLous adxnlnistration of 
property under order of court does 
not constitute an **act" or "transac- 
tion,” within Judicial Code § 66, 
permlttlng certain suits to, be 
brought without leave.—^Field v. 
K ansas City Refining Co., supx^ 

AttscTiment 

Claixnant in primary equity re- 
celvership in federal court was not 
entitled to enforce clalm and levy 
wrlt of attachment, without leave of 
court, in state court in jurisdiction 
where ancillary receiver had been ap¬ 
pointed, since claimant thereby un- 
dertook to interfere with property 
constructlvely in ancillary receiver*8 
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possession.—Woodbury v. PickerJng 

Lumber Co., D.C.M 0 ., 17 F.Supp. 576. 

29. U.S.—Dickinson v. Willis, D.a 
lowa, 239 P. 171. 

30. U.S.—Porter v. Sabin, Minn., 15 
S.Ct. 1008, 149 U.S. 473, 37 L.Ed- 
815, affirming, C.C., 36 F. 475. 

16 C.J. p 1176 note 89. 

31. U.S.—Bncutt V. Harrij*. ^.‘.0. 
lowa, 62 P. 99—^Barr v. Slmpson, 
C.C.Pa., 2 B’.Cas.No.l,038, Baldw. 
545—Wilson v. City Bank, CG 
Mass., 30 F.Cas.No.17,797, 3 Summ. 
422. 

32. U.S.—Wllklnson v. Tale, C.C. 
Mlch.,. 29 F.Cas.No.17,678, 6 Mc- 
Lean 16. 

33. U.S.—Asher v. Bone, C.C.A.Ida- 
ho, 100 P.2d 316—Hentschel v. Fi- 
dellty & Deposit Co. of Maryland, 
C.C.A.M 0 ., 87 P.2d 833—Moffett v. 
Robbins, C.C.A.Kan., 81 F.2d 431, 
affirming, D.C., 14 F.Supp. 602, cer¬ 
tiorari denied 56 S.Ct 940, 298 U.S. 
676, 80 L.Ed. 1397—Budlong v. 
Budlong, C.C.A.Ariz., 79 F.2d 82», 
appeal denied 56 S.Ct 245. 296 U.S. 
660, So L.Ed. 389—Gorman v. Shaf- 
fer on & Refining Co., aC.A.OkL, 
74 F.2d 610, certiorari denied 66 S, 
Ct 654, 295 U.S. 739, 79 L.Ed. 1686 
—U. S. V. Mashunkashey, C.GA 
Okb, 72 P.2d 847, rehearing denied 
73 P.2d 487, certiorari denied Maa- 
hunkashey v. U. S., 55 S.Ct 661, 
294 U.S. 724, 79 UBd. 265—Folk V. 
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nor can they by mandate compel thc state court to 
do soM However, a federal court may, wherc the 
clements of federal and equity jurisdiction are 
present, grant relief and render ineffective a judg- 
ment of a state court for matters outside the rec- 
ord,35 such as fraud in obtaining the judgment^e 


or want of jurisdiction as shown by extrinsic 
facts»3" or m»'iy <lcprive a party ni the bcnefits of a 
judgmcnt obtained through extrinsic fraud, as by 
declaring a tnist in the pn>cceds received thercun- 
dtT;^** and an ex parte 'preliminary injunction 
grantcd in the state court before remov^al of the 


Monsell. C.C.A.OkL. 71 P.2d 816— 
City of Norwalk, Ohio, v. Equita- 
ble Trust Co. of New York, QC. 
A.OhIo, 63 F.2cl 911, certiorari 
granted Chase Nat. Bank of New 
York V. City of Norwalk, Ohio, 54 
S.Ct. 73. 290 U.S. 614, 78 L.Ed. 537, 
reversed on other srrounds Chaae 
Nat. Bank v, City of Norwalk. 
Ohio. 54 S.Ct 476. 291 U.S. 431, 78 
LuEd. 894—^Harrison Beverage Co. 
y, pennington. C.C.A.N.J., 61 F.2d 
277 —^American Automobile Ins. Co. 
v. Benedetto, C.C.A.N.J.. 58 P.2d 
918, certiorari denied 63 S.Ct. 20, 
287* U.S. 621, 77 L.Ed. 639—Mc- 
Cormick v. East Coast Enterprises, 
C.C.A.PIa., 67 P.2d 859, certiorari 
denied 53 S.Ct. 81, 287 U.S. 627, 77 
L.Ed. 644—Campbell River Mills 
Co. V. Chlcago, M., St. P. & P. R. 
Co., B.CWash., 42 P.2d 775, affllrm- 
ed, C.C.A., Chlcago, M. St P, & P. 
R Co. V. Campbell River Mills 
Co., 63 F.2d 69, certiorari denied 
62 S.Ct 310, 286 U.S. 536, 76 L.Ed. 
930—Luikart v. Parmers' Lumher 
Co., C.C.A.Wyo., 38 P.2d 688—Dol- 
cater v. Manufacturers & Traders 
Trust Co., D.CLN.Y., 25 P.Supp. 637 
—^Davega-City Radio v. Boland, D. 
CN.Y., 23 P.Supp. 969, 970—Tan- 
nflle V, Copeland, D.C.Tex., 288 P. 
860—Sterllng Tire Corporation v. 
Sulllvan, aC.A.Cal., 279 P. 336— 
The Pirestone Tire & Rubber Co. 
v. Marlboro Cotton Mills, D.CS.C, 
278 F. 816. modifled on other 
grounds C.CA., 282 F. 811, cer¬ 
tiorari denied Marlboro Cotton 
Mills V. Tho Pirestone Tire & Rub¬ 
ber Co., 43 S.Ct 248, 260 U.S. 749, 
67 LuEd. 494r—Keeley v. Evans, D.C. 
Or., 271 F. 520, appeal dismissed 
42 S.Ct 184, 267 U.S. 667, 66 L.Ed. 
426—Queens Land & Tltle Co. v. 
E[ings County Trust Co., D.C.N.Y., 
255 F. 222, afflrmed 40 S.Ct 395, 
252 U.S. 672, 64 L.Ed. 722—Dia¬ 
mond v. Connolly, Idaho, 251 F. 
234. 163 C.C.A. 890, certiorari de¬ 
nied 39 S.Ct 7. 248 U.S. 661, 63 L. 
Ed. 422. 

16 OJ. p 1176 note 95. 

(tonstitational qnestioiL 
(1) Federal courts do not have ju¬ 
risdiction to set aside judgment of 
state court for error even though a 
oonstitutional questlon was involv- 
•d.—^Reese v. Louisville Trust Co.*, 
aCA-Ky., 58 P.2d 638—16 CJ. P 1176 
note 96 [b]. 

(3) In another case, whlch did not 
«xpressly assert or deny the power 
of the federal court to set aside a 


judgment of the state court on the 
ground that due process had t»<>cn 
denied, evldence waa held insuffi- 
cient to estabiish such denlal.—Wll- 
lis V. Scott. C.C.A.Okl., 40 F.2d 330, 
rehearing denied 41 F.2d 523, and 
certiorari denied 51 S.Ct 80, 282 U.S. 
877, 76 L.EdL 774. 

Fresnmptioa of valldity; ftitility of 
metlon 

In action in federal court to set 
aside state supreme court judgment 
afflrming judgment of superior court, 
it must be presumed that the judg¬ 
ment was concurred in by the requi¬ 
site number of judges, in absence of 
showing to -contrary; and even If 
that judgment was a nullity it would 
not be set aside, since the superior 
court judgment would stili be in ef- 
fect.—^Lolita Holding Co. v. Aronson, 
& Co.. aC.A.Cal.. 28 P.2d 869, cer¬ 
tiorari denied 49 S.Ct. 482, 279 U. 
S. 868, 73 L.Ed. 1005. 

I KonzesidexLts 

A federal court will not review 
matters which were decided by, or 
couid have been raised in, the state 
court, even though the pailies seek- 
Ing relief in the federal court were 
not residents of the state, since 
that fact does not entltle them to 
awalt outcome of proceedlngs in the 
state court and then call on federal 
court to dotermine Issues deter- 
minable in state court.—Grimes v. 
Grimes, D.CNev., 62 P.2d 171. 

Amendme&t of exsontion cannot be 
allowed by a federal court where 
the state supreme court has refused 
to allow such amemdment.—^Kent v. 
Roberts, CaMe., 14 P.Cas.No. 7,715, 
2 Story 591. 

Prior jurisdictioxL in federal eoicet 

Where, however, after the federal 
court had acquired jurisdiction of 
the parties and subject matter in a 
condemnation proceeding, a special 
proceeding, involving the same par¬ 
ties and subject matter, was started 
in a state court, the federal court 
couid, where the circumstances war- 
ranted it, set aside the orders and 
decrees of the state court and place 
the parties in the same posltion they 
were In before the state proceeding 
was started. and couid subsequent- 
ly decide ali questione in the con¬ 
demnation proceeding.—U. 3. v, 
Blanton, D.C.N.a. 270 F. 321. 

Blghts under natnzalisation cartliL. 
eate 

Where, by statute, federal court 
would have jurisdiction of an action 
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tfi cnnc^I a naturalization certlficate, 
it has jurisdiction of a suit by the 
United States to set aside a Judg- 
; ment of a state court rei^stablishlng 
j rlghts granted under a certlficate 
j which was destroyed.—U. S. v. De 
i Tolna, D.C.N.Y., 288 P. 143. 

• 34. U.S.—Mrff‘tt V. Robblns, C.O.A. 

Kan.. 81 F.2<1 431, affirmlrg. D.C., 
14 F.Supp. 602. certiorari denied 56 
set. 940. 298 US. 676. 80 L.Bd. 
1397—U. S. V. Mashuni^-ashcy. CC. 
A.Okl.. 72 P2d 847. rehearing de¬ 
nied 73 F.2d 487, certlo^w-ri denied 
Mashunkashey v. U. S., 55 S.Ct. 
551. 294 U.S. 724, 79 LE1. 256— 
Dolrater v. Mantifec^urers & Trsd- 
ers Tnist Co., D.C.N.Y., 25 P.Supp. 
6.37—Keeley v. Evans. D C Or., 271 
F B^^O diarn^psed 42 S.Ct. 

184, 257 U.S. 667. 66 L.Ed. 426. 

35. U.S.—Little Rock JuncMon R 
Co. V. Burke, Ark., 66 P. 83, 13 C. 
C.A. 341. 

Injunction see infra S 543. 

36L U.S.—Howa^-d v. D*» Co^-dova* 
Tex.. 20 S.Ct. 817, 177 U.S. 609, 44 
L-Bd. 908. 

15 aj. p 1176 note 96. 

Contrary view 

**A federal court cannot set aside 
the judgment of a state court on 
the ground of extrinsic fraud.**— 
Murrell v. Stock Growers* Nat. B*'nk 
of Chcyenne, C.C.A.Wyo., 74 P.2d 
827, 880. 

Pinal judgment on'y 

(1) Thia nile anplies only to flnal 
judgments.—Holyfleld v. Gua^-anty 
Tltle & Trust Co., D.CTex.. 22 P. 
Supp. 896. 

(2) A judgment appointing tempo- 
rary admlnistrators is not flnal and 
cannot be set aside bv the federal 
courts on the ground of fraud, not- 
withstanding its power as court of 
equity to relieve against such a 
judgment.—Smtth v. Jennings, Ga., 
238 P. 48, 151 C.C.A. 124. reversing, 
D.C., Jennings v. Smith, 232 F. 921, 
certiorari denied 37 S.Ct. 899, 243 U. 
S. 635, 61 L.Ed. 940. 

SCare snggestion of fraud held ln> 
sufficient—Tannille v. Copeland, D.C. 
Tex., 288 P. 860. 

37. U.S.—Cooper v. Newell, Tex., 
19 S.Ct 606, 173 U.S. 655. 43 L.Bd. 
808. 

16 C.J. P 1176 note 96. 

3& U.S.—^Asher v. Bone, C.C.A.Idar 
ho, 100 P.2d 316—Dolcater v. Man¬ 
ufacturers & Traders Trust Co.. D. 
C-N.Y., 26 P.Supp. 637—^McMurray 
V. Chase Nat Bank of City of New 
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cause to the federal court may be dissolved by the 
latter court.3® In a proper case, a federal court 
may also allow an equitable set-off against a state 
court judgment;^® and it may, in an action to 
quiet titie to rcal property or to remove a cloud 
thercfrom, inquire into the jurisdiction of a state 
court to render a judgment relied on by a party.^l 

Judicial sales. In accordance with the rulcs stat- 
ed above, it has been held that a federal court has 
no jurisdiction to sct aside a judicial sale made by 
a state court, cxcept 'on the ground of fraud,^^ 
although it has been held otherwise in a case of 
land sold for taxes under order of a state court^^ 

§ 539. -Jurisdiction of State Court with 

Respect to Federal Court 

A state court may enforce a federal court Judgment. 


21 C.J.S. 

While ordinarlly it may not review, annui, or modify luch 
judgment, or Interfere with Its executlon, it may grant 
retief where the Judgment was procured by fraud. 

A state court may take jurisdiction of a proceed- 
ing to enforce a judgment rendered by a federal 
court,and also, in some cases, of proceedings 
with respect to a titie asserted under a judgment or 
execution sale of a federal court 6 and a state 
court has been held to have jurisdiction to look in¬ 
to the proceeding of an officer of a federal court 
subsequent to the judgment 

While a state court cannot ordinarily review, 
anuul, or modify the judgments or decrees of a 
federal court, or interfere with the execution 
thereof,^® it may grant relief where there has 


York, D.CWyo.. 10 F.Supp. 960— 
Diamond v. Connolly» Idaho, 251 F. 
234. 163 C.C.A. 390, certiorari de- 
nled 39 S.Gt. 7. 248 U.S. 561, 63 
UEd. 422. 

Seasoa for mls 

sU 2 h a case, the court does not 
act as one of review; neither does it 
conslder ir. egrularities occurrinsr in 
the proceed ng-s of the state court< 
It scrutinizes the conduct of the 
party obtaining the judgment and if 
it is found that he was guilty of 
fraud in securing it, he is deprived 
of its bencflts. The aotion operates 
upon the party, not the Judgment or 
decree of the state court. Sush a 
case presents a new and different 
cause of action frora that determined 
by the state court.”—U. S. v. Ma- 
shunkashey, C.aA.Okl., 72 F.2d 847, 
851, rchearing denied 73 F.2d 487. 
certiorari denied Mashunkashey v. 
U. S.. 65 S.Ct 551, 294 U.S. 724, 79 
LfcBd. 255. 

lEajoljiliig enJoymeiLt of fmlts of 
indgment 

*Tn cases where it has jurisdic¬ 
tion the federal court may, on the 
ground of eztiinsic fraud in obtain- 
ing a state court judgment, enjoln a 
party guilty of such fraud from 
enjoying the fniits of such judgment 
or compel him to surrender it.”— 
Murrell v. Stock Growers' Nat. Bank 
of Cheyenne, C.C.A,Wyo.. 74 P.2d 
827. 830. 

What constitutas autrinslc ffuud 
^Bztrinsie fTaud operates not upon 
matters pertaining to the judgment 
Itself. but relates to the manner in 
Which it is procured. Bxtrinsic 
fraud is any fraudulent conduct of 
the successful party which is prac- 
ticed outside of an actual adverseiry 
trial, and which is practiced dlrectly 
and affirzuatively upon the defeated 
party. or his agrents. attomeys or 
witnesses, whereby such defeated 
party is prevented fn>m presenting 


fully and falrly his side-of the case.” 
—Phillips Petroleum Co. v. Jenklns. 

C. CJV..Ark.. 91 F.2d 183. 187. 

XUtrlnsic ftatLd. or error 

(1) Intrinsic fraud, as where the 
state court had before it the same 
issue of fraud. is not ground for 
equitable relief.—^Phillips Petroleum 
Co. V. Jenklns. CC-A-Ark., 91 F.2d 
183. 

(2) Intrinsic error, such as error 
in construing a will, unmixed with 
extrinsic fraud, Is not ground for 
granting equitable relief.—Asher v. 
Bone, C.C.A.Idaho, 100 F.2d 815. 

Vewly dlssovexed ovldeace^ un- 
mixed with extrinsic fraud, is not 
ground for equitable relief.—^Phillips 
Petroleum Co. v. Jenklns. C.C.A.Ark.. 
91 F.2d 183. 

Titio ftaudulently ohtalued 
A federal court may relieve 
against a titie fraudulently ob- 
talned in a state court. by enjoining 
the assertion of such titie.—^Robb v. 
Vos, C.C.OhIo, 36 P. 132. affirmed 15 
S.Ct 4. 155 U.S. 13. 89 L.Bd. 62. 

Xn suit to dedase tmst as to sepa¬ 
rate property distrlbuted by state 
court decree. contention as to proper¬ 
ty never port of estate could not 
be considered.—Grlmes v. Grimes, 

D. C.Nev., 62 F.2d 171. 

39, U.S.—Sharp v. Whiteside, CLC. 
Tenn., 19 P. 156. 

4,0. U.S.—^Northwestern Port Huron 
Co. V. Babcock. S.D., 228 F. 479, 139 
aC.A. 27. 

41. U.S.—^North Star Lumber Co. v. 
Johnson, D.C.Or., 196 F. 56. af- 
flrmed 206 F, 624, 125 C.C.A. 118. 

40. U.S.—White V. Crow, C.C.C 0 I 0 .. 
17 P. 98, 5 MeCrary 310. affirmed 
4 S.Ct. 71, 110 U.S. 183, 28 L..Ed. 
113—Sahlgaard v. Kennedy, C.C. 
Minn., 13 F. 242, 4 MeCrary 133. 

48. U.S.—wAjTowsmith y. Gleason. 
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Ohlo, 9 S.Ct. 237, 129 U.S. 86, 33 
Xi.Bd. 630. 

44. U.S.—De Porest v. Thompson, 
aaW.Va., 40 P. 375. 

45. N.C.—Coughlan v. White, 66 N. 

C 102. 

16 aj. p 1176 note 2. 

40. 111.—^Wetherell v. Bberle, 14 N. 

B. 675, 123 IlL 666. 5 Am.S.R. 624. 
La.—^Lowry v, Brwin, 6 Rob. 192, 39 
Am.D. 556. 

Or.—^Dowell v. Applegate, 33 P. 937, 
24 Or. 440. 

Suit to reooyer realty from adjudl- 
catee at foreclosure sale in federal 
receivership proceediugs was not a 
suit to annui federal judgment and 
was wlthln state court's jurisdiction. 
—Nelson v. York, 132 So. 652, 171 
Da. 979. . . 

47. Iia.—Garrard v. Reed, 5 Rob. 
606. 

43. Ala.—^Ex parte Consolidated 

Graphite Corporation, 129 So. 262, 
221 Ala. 394. 

Miss.—Gulf, M. & N. R. Co. v. Hlll 
Mfg. Co., 90 So. 358, 127 Misa 
644. 

Tex.—Supreme Forest Woodmen Cir¬ 
cle V. City of Belton, Civ.App., 66 
S.W-2d 439. error refused. 

16 aJ. p 1176 note 8. 

49. 111.—Sproehnle v. Dietrich, 110 
IlL 202. 

Bedxess against abuse of pxooeas 
An applicatlon for redress against 
abuse of the process of a federal 
court should be directed to such 
court 

IlL—Sproehnle v. Dietrich, 110 IlL 

202 . 

Va.—Samuels v. Commonwealth, 66 
S.B. 222, 110 Va. 901, 19 AnnCas. 
880. 

Setting aside eseoution sala 
Where land has been sold on exe¬ 
cution under a judgment of a feder¬ 
al court a biU to set aside such sale 
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been fratid on the fcderal court in procuring the 

judgment.50 

§ 540. Suspension of Proceedings 

The suspension by a state or fcderal court of 
its own proceedings because of the pendency of an 
action in the other court is considercd in the title 
Actions § 133 c (7), and the power of a state or 
fcderal court to enjoin or restrain proceedings in 
the other court, in §§ 5-12-543 infra. The cffcct of 
a procecding in the federal court to limit a ship- 
owner^s liability, as staying state court proceedings 
on claims against such owner, or as giving the fed- 
cral court the right to enjoin such proceedings, is 
considercd in the C.J.S. title Shipping § 251, also 58 
CJ. p 669 note 28-p 671 note 47. 

§ 541. Injunction against Proceedings in 
Another Court 

One will not be enjoined from proceeding with a 
pendfng equtty suit in a court of another Jurisdiction, 
state, or federal, except to prevent manifest wrong, or 
uniess it clearly appears that full relief cannot be ob- 
tained in such suit. 

It is the general rule that one will not be restrain- 
ed by injunction from proceeding with a pending 
suit in cquity in a court of another jurisdiction, 
whether state or federal, except to prevent a man¬ 
ifest wrong or injustice, or uniess it clearly 


appears that full and complete relief cannot 
be obtained in such pending suit.»**^ More spe- 
cifically, whether a state court can or will enjoin 
proceedings in a federal court is considercd in § 542 
infra, and whether a federal court can or will en¬ 
join proceedings in a state court, in § 543 infra, 

§ 542. -By State Court against Procecd- 

ings in Federal Court 

Except where it may be neeessary to protect its own 
prior acquired Jurisdiction, and with some other excep¬ 
tione, a state court generally cannot er will not enjoin 
the instltution or prosecution of an action in a federal 
court, or the enforcement of such court‘s Judgmenta. 

Except as appears bclow, a state court generally 
cannot or will not enjoin the institution or prosecu¬ 
tion of an action in a fcderal court, 52 particularly 
where the federal court has obtained jurisdiction of 
the parties to, and the subject matter of, the con- 
troversy nor can the enforcement of a judgmcnt 
rendered by a fcderal court in such a case be en¬ 
joined by a state court.®** 

There may, however, be circumstances under 
which the right to enjoin may exist.®® Thus, a 
state court which has first acquired jurisdiction of 
a controversy may enjoin the prosecution of a 
proceeding in a federal court where, and in so far 
as, that proceeding will impair or defeat the pro- 


should not be brouxht In & state 
court.—Sproehnle v. Dietrich, 110 111. 
202 . 

Szecntory order 

Only the court issuingr an order 
can enjoin an alloged violation there- 
of whlle it is exeeutory; thus, no 
other court, state or federal, has ju¬ 
risdiction to enjoin an allegrcd viola¬ 
tion of an exeeutory order of a fed¬ 
eral district Gouit.—Woods v. Root, 
11!.. 123 F. 402, 59 C.CJL 206—15 C. 
J. p 1176 note 9. 

50. Mo.—^IVonderly v. Lafayette 
County. 61 S.W. 746, 150 Mo. 635. 
73 Am.S.R. 474, 45 L,.R.A, 386. 

15 C.J. p 1176 note 4. 

‘CTnfair settlemeat of minoras snit 
Where federal court entered judgr- 
ment on an unfair settlement of a 
mlnoi^s suit without investigatingr 
its faimess. and there was no ade- 
quate remedy at law, a state court 
of equUy will set aside the Judgr- 
ment.—^Moebius v. McCracken, 246 N. 
W. 163, 261 Mich. 409. 

51. U.S.—^Frink Co. v. Srlkson, C., 

C. A.Mass., 20 F.2d 707, vacating, 

D. C., Erikson v. Frlnk Co., 16 P.2d 
498—^American Seedinir Mach. Co. v. 
I>owagrIac Mf^. Co.. Mich., 241 F. 
875, 164 C.C.A. 577. 

Bnjoiningr proceedings In another 
court in general see supra fi 498. 

21CJ.S.-53 


Prlority and retention of jurisdiction 
see supra fi 529. 

52- Ga.—Fillingin v, Thomton, 49 
Oa. 384. 

N.Y.—Barry v. ICew York Mutual 
Life Ins. Co., 2 Thomps. & C. 15— 
Schuyler v. Pelissier, 3 Edw. 191. 

15 C.J. p 1177 note 10. 

Aotlon under Federal Sma^loyezs* 
Ziiability Aet 

(1) A state court has been held to 
have no power to enjoin a Citizen of 
the state from prosecuting an action 
in a federal district court of another 
state pursuant to the Federal Em- 
ployers* Liability Act.—^McConnell v. 
Thomson. Ind., 8 N.E.2d 986, 113 A. 
L.R. 1429, rehearing denied 11 N.E.2d 
188, 113 A.L.R. 1439. 

(2) This is so even though a state 
statute authorizes such injunction.— 
Chicago, M. & St. P. Ry. Co. v. 
Schendel, C.C.A.M.nn.. 292 F. 326. 

(3) Neither can a state court con- 
sider the merits of a cause so begun. 
—Baltimore & O. R. Co. v. Barry, 87 
Pa.L.J. 361. 

(4) However, it has also been held 
that the state court has Jurisdiction 
to grant such injunction.—^Bryant v. 
Atlantic Coast Line R. Co., C.C.A.N. 
Y., 92 F.2d 569. 

53; U.S.—Clapp v. Otoe County, 
Heb., 104 F. 473, 46 C.C.A- 679, cer- 
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tioraH denied 21 S.Ct. 920, 180 U. 
S. 638, 45 UEd. 710. 

Colo.—Reagan v. Dick, 233 P. 169, 
160, 76 Colo. 544, clting Cozptis 
Jnzls. 

N.J.—Fort V. Lang Co., 180 A. 395, 
118 N.J.Eq. 627. 

N.Y.—Wheeler v. Vimalert Co., 265 
N.Y.S. 114, 216 App.Div. 643. 

Tcx.—Supreme Po^^est Woodmen Cir¬ 
cle V. City of Bclton, Clv.App., 66 
S.W.2d 439, 441, clting Corpus JtL- 
xls. 

Vt.—In re Dawley, 131 A. 847, 99 Vt. 
306. 

16 CJ. P 1177 note 10. 

Such injuuctlou is vold 
Colo.—Reagan v. Dick, 233 P. 169, 76 
Colo. 544. 

XnabUity to preseut ali defenses in 
any one of the proceedings pending 
in the federal court is not ground 
for granting injunction of such pro¬ 
ceedings by state court.—Susquehan- 
na S. S. Co. v. A. O. Anderson & Co., 
186 N.Y.S. 338, 195 App.Div. 161. 

54. N.J.—Fort V. Lang Co., 180 A. 
395. 118 N.J.Ea. 627. 

15 CJ. p 1177 note 11. 

55. Wls.—^Atty.-Gen. v. Prost, 88 N. 
W. 912, 89 N.W. 915, 113 Wis. 
623. 

i 16 CJ. p 1177 note 12. 
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ceeding bcforc the state court;®® for example, a 
state court which first acquired jurisdiction of the 
res in an ’actton in rem may enjoin prosecution of 
an action involving the same res in a federal 
court,5^ at least in so far as that action wouid 
prejudice the state court procceding.®* 

Moreover, the enforcement of a judgment of a 
federal court may be enjoined by a state court 
where the judgment was obtained by fraud,59 or 
where it is sought to seize®® or to sell®^ the prop- 
erty of a third person under execution on a judg¬ 
ment in a federal court; and a state court may 
enjoin the prosecution of an action before a fed¬ 
eral court where such action is unconscionable 
or inequitable,®^ as where the action in the fed¬ 
eral court is at law and the petitioner has an 
cquitable defense.^S 

The fact that, by federal enactment, oniy the 
federal courts ha ve jurisdiction to enjoin or set 
aside the orders of the interstate commerce com- 
mtssion does not dcprive the state coqrt of juris¬ 
diction to enjoin the performance of certain acts 
by .a. railroad receiver where such injunction does 
not interfere with the orders of the commission.®^ 


21 c.j.a 

§ 543. -By Federal Court against Pro- 

ceedings in State Court 

a. In general 

b. Limitations of, and exceptions to, rule 
a. In General 

Under, or wlthout reference to, a statute so providfng, 
a federal court generally, but with numerous exceptions, 
cannot enjoin or restrain proceedings in a state court 
The statutory prohibltion applles to all steps In actioni 
In the state court, ineluding enforcement of Judgments, 
and to orders which necessarlly, although indirectiy, 
stay proceedings, such as restraints directed against 
the parties. 

Under, or without reference to, § 265 of the Judi- 
cial Code, 28 U.S.C.A. § 379, prohibiting any court 
of the United States from granting an injimction to 
stay proceedings in any state court, except where 
authorized by laws relating to bankruptcy pro¬ 
ceedings, a federal court generally, but with numer¬ 
ous exceptions appearing in subdivision b of this 
section, cannot enjoin or restrain proceedings in a 
state court,®® and the state court cannot be de- 
prived of its previously acquired jurisdiction by 
the federal court^s injunction in violation of this 


S8. XT.S.—^Ellne v. Burke Construc- 
tion Co., Ark., 43 S.Ot. 79, 260 XT. 
a 226, $7 L.£»L 226. 24 A.Ja.n. 
14>77. 

Colo.—Reagan v. Dick, 233 P. 159. 
76 Colo. 544. 

Ga.—Bryan v. Hir*kson, 40 Ga. 405. 
N.J.—^Home Ins. Co. v. Howell, 24 N. 
J.Eq. 238. 

S.C.—^MarchAnt v. WannamsLker, 180 
as. 350. 

Wis.—Akerty v. Vilas, 16 Wls. 401. 
Priorlty and retention of Jurisdic¬ 
tion see supra 9 529. 

57. U.S.—^Klfne v. Burke Construc- 
tlon Co., Ark., 48 S.Ct. 79, 260 U.S. 
226. 67 L.Ed. 226, 24 A-L..R. 1077. 
Vt—In re Dawley, 131 A.'847, 99 Vt. 
306. 

Ssiznro of rea ewsiitial 
Pendency of suit to enjoin exer- 
cise of powers of sale in security 
deeds and for accounting and cancel- 
latlon of deeds, where court took no 
action equivalent ,to seizure of res. 
did not authorlze enjoining srantee 
from suing on security deed notes in 
federal court—^P. S. Royster Guano 
Co. V. Stedham, 172 aE. 655, 178 Ga, 
217. 

Afitlon ^anasl in zem i 

Where state coxurt has acquired ju¬ 
risdiction of an action quasi in rem, 
it may enjoin the parties from fur- 
ther prosecution of a proceeding in 
the federal courts for rellef which 
coiiid be granted in the atate court, 
the state court^s jurisdiction being 
exdusive.-—Prlncess Uida of Thura 
and Taxis v. Thompson, 69 S.Ct 


.275, 305 U.S. 456, 83 L.Ed. 285, af- 
firmlng Thompson v. Pitzgerald, 198 
A. 68. 329 Pa. 497, certiorari grant- 
ed Princess Lida of Thurn and Taxis 
V. Pitzgerald, 59 S.Ct 72, 305 U.S. 
682, 83 L.Ed. 366. 

53. S.C.—^Marchant v. Wannamaker, 
180 S.E. 350. 

5^ Tenn.—^Keith v. Alger, 86 S.W. 
71, 114 Tenn. 1- 

03. Iia.—^Mock V. Kennedy, 11 La. 
Ann. 525, 66 Axn.D. 203—Dunn v. 
Vall, 7 Mart 416, 12 Am.D. 612, 

61. S.C.—Howard v. Cannon, 82 S. 
C.Eq. 23, 75 Am.D. 736. 

62. N.T.—^Dlnsmore v. Neresheimer, 
32 Hun 204—Pusey v. Bradley, 1 
Thomps. & C. 661. 

i 83. Mass.—Karcher v, Burbank, 21 
N.R2d 542, 124 A.L.R. 1292. 

04. Ga.—Standard Steel Works Co. 
V. Williams. 124 S.E. 21, 158 Ga. 
434. 

65. U.S.—Hili V. Martin. N.J., 56 S. 
Ct 278, 2S6 U.S. 393, 80 L.Ei. 298, 
affitmlng, D.C., Dorrance v. Mar¬ 
tin. 12 P.Supp. 746—U. S. V. Land 
Tltle Bank & Trust Co., C.C.A.Pa., 
90 F.2d 970—Putnam v. Citlzens’ 
Nat Trust & Savingrs Bank of Los 
A.ngeles, CaCaA^Cal., 77 P.2d 58— 
Klaber v. Maryland Casualty Co., 
C.aA.Neb.. 69 F.2d 984, 106 A.L.R. 
617—^Insurance Finance Corpora¬ 
tion V. Phcenix Securltles Corpo¬ 
ration, D.C.Idaho, 42 F.2d 933— 
Tussing V, Central Trust Co., D.C. 
Mich., 34 F.2d 312—^Rust Land & 
Lumber Co. v, Applegate, C.C.A. 
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Ark., 29 F.2d 567—Russell v. De- 
trick, C.C.A.Nev., 23 F.2d 176—Fi¬ 
deli ty & Deposit Co. of Maryland 
V. A. S. Reld & Co., D.aPa, 18 
F.2d 602—^Miller v. Kansas City 
Light & Power Co., C.C.AMo., 18 
F.2d 723—^National Quarries Co. v. 
Detrolt, T. & I. R. Co., C.aAOhio, 
10 P.2d 180—Republic Power ft 
Service Co. v. Security Bank 
Trust Co., D.C.La, 9 F.2d 476— 
Puget Sound Power & Light Co. v. 
Asia, D.C.Wash., 2 P.2d 485—Da- 
vegra-City Radio v. Boland, D.C.N. 
T., 23 F.Supp. 969—Pullen v. Pat- 
ton, D.C.Tex., 19 P.Supp. 840— 
Blackmore v. Public Service Com- 
misslon of Pennsylvania, D.C.Pa, 
12 F.Supp. 761, appeal dismissed 57 
S.Ct 767, 299 U.S. 617, 81 LEd. 
465—Stansbury v. Koss, D.C.N.T., 
10 F.Supp. 477—Oklahozna Gas ft 
Electric Co. v. Oklohoma Packlng 
Co., D.aOkl., 6 P.Supp. 893, va- 
caled on other gi ounds 54 S.Ct 
732, 292 U.S. 886, 78 L.Ed. 1318— 
Monamotor OIl Co. v. Johnson, D. 
C. lowa, 3 P.Supp. 189, afflrmed 54 
S.Ct 676, 292 U.S. 86, 78 L.Ed. 
1141—Cllnton v. Coppedge, D.C. 
Okl., 2 F.Supp. 936—Bertnington 
County Sav. Bank v. Cominercial 
Nat. Bank of Shreveport, D.C. 
La, 2 P.Supp. 201—King v. Porn- 
ley, D.GFla, 283 P. 451 —Cum- 
berland Telephone & Telegraph Ck). 
V. Stevens, D.C.Mi8s., 274 P. 745— 
Rensselaer & S. R. Co. v, Benning^ 
ton & R. R. Co., C.aVt, 18 F. 617 
—^Freeney v. First Nat. Bank, C.C. 
Neb., 16 F. 433, 8 McCrary 622- 
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statute;®* and it has been broadly dcclarcd that i ceedings.®'^ Ilowevcr, since thc purpose of this 
even apart from the statute a fedcral court ordi- scction is to achieve harmony betwcen the state 
narily cannot or will not enjoin state court pro- ! an<l fcdcral courts,®* the statutory prohibition will 


V. St. Louls, O.C.^o., 5 P. 

Cas.No.2,672, 4 Dill. 19—Dudley's 

Case, C.C.Pa.. 7 P.Cas.No.4,114, 1 

Clark 96—Fisher v. Lord, C.C. 

Mass.. 9 F.Cas.No.4.821—Roffers v. 

Cincinnati, C.C.Ohio, 20 F.Cas.No. 

12,008, 6 McLean 337. 

15 C.J. P 1178 note 16. 

InJunction l)y bankniptcy courts see 

title Bankruptcy S 143. 

provislon means that. *‘except 
as may be authorized by laws relat- 
}ns to proceedingfs In bankruptcy. the 
powcrs of federal courts to stay pro- 
ceedings In a state court are no 
rreater than those with whlch state 
courts are Invested under the gen- 
eral rules of the eouity practice.”— 
City of Norwalk, Ohio. v. Bqultable 
Trust Co. of New York. C.C.A.Ohio, 
63 F2d 911, 912, certiorari granted 
Chase Nat Bank of New York v. 
City of Norwall^ Oh^o, 54 S.Ct 73, 
300 U.S. 614. 78 L.Ed. 537. reversed 
on other grounds Chase Nat. B^nk v. 
City of Norwalk, Ohlo, 54 S.Ct 475, 
291 U.S. 431, 78 L.Ed. 894. 

Peaz of azronaoiui deslsion 

(1) A federal court will not enjoin 
the prosecution of an actlon in a 
state court merely because that 
court might render an erroneous de- 
clsion, since it will be presumed that 
the court will properly decide the 
case, and since. if the decision is 
erroneous, it may be reviewed on ap- 
peal.—American Engineering Co. v. 
Metropolitan By-Products Co.. D.C. 
N.Y.. 3 P.2d 451. 

(2) This is so even where the cou- 
structlon of a federal statute is in- 
volyed, since in such case the deci¬ 
sion may eventually be reviewed by 
the federal supreme court.—^U. S, v. 
Dewar. D.C.Nev., 18 F.Supp. 981. 

(3) Whether a particular person 
ia a necessary party, and was not 
made a party, is an issue for state 
court. subject to rlght of appeal, and 
federal court could not assume that 
state court would erroneously decide 
issue.—^U. S. v. Dewar. supra. 

Benlal of oonstitutional zights In 
the state court proceeding does not 
relieve the federal court from the op- 
eration of the statutory prohibition, 
since other methods have been pro- 
vided for review of proceedings de- 
nying oonstitutional rights.—^Essa- 
nay Flhn Mfg. Co. v. Kane, N.J., 42 
8.Ct 318, 258 U.S. 358, 66 L.Ed. 658, 
afflrming, C.C.A.. 264 F. 959, which 
afflrmed, D.C., 256 F. 271. 

A state eoiirt’8 failTixa to give fnll 
Ui\lb. and credit to a decision of a 
federal court cannot be corrected by 
federal court's enjoining prosecution 
of the state court suit, the remedy 
being by appeal from state court^s 


decision.—Bryant v. Atlantic Coast 
Line R. Co., C.C.A.N.Y.. 92 F.2d 569. 
Znddental federal guestion 

The mere fact that a federal ques- 
tion is incidentally. but not dirertly. 
Involved in the state court suit does 
not authorlze the federal court to 
enjoin its prosecution.—Detrolt, M. 
& T. S. L. Ry. v. City of Monroe. 
D.C.Mich., 262 P. 177. 

Vhe statute preveuts privles to a 
state court proceeding, as well as 
parties of record, from seeking to 
enjoin such proceeding.—HMl v. Mar¬ 
tin. N.J., 56 S.Ct. 278, 296 U.S. 393. 
80 LBd. 293, afflrmipg. D.C., Dor- 
rance v. Martin, 12 F.Supp. 746. 

Beclaratozy judgmeat aet 

(1) A declaratory judgment act 
does not set aside this statute.— 
Stnndard Accident Ins. Co. v. Alex¬ 
ander, Inc.. D.C,Tex., 23 F.Supp, 807. 

<2) As modifyirg this statute see 
infra subdivision b. 

Bistrlot of Columbia oourta are 
courts of the United States within 
the statute.—Ha^lan v. Harlan, 281 
F. 602, 52 App.D.C. 98, mod'fied on 
other grounds 44 S.Ct. 135, 263 U.S. 
681, 68 L.Ed. 504~Hyatt8ville Bldg. 
Assoc. V. Bouic, 44 App.D.C. 408. 

Pzlor Juzisdictiou over res; federal 
court recelver 

I (1) Where a state court flrst ac- 
quired jurisdiction of the res in¬ 
volved in an action. the federal court 
could not enjoin such action.—^Her- 
shey V. First Nat. Bank & Trust Co. 
in Waynesboro, D.C.Fa.» 22 F.Supp. 
617. 

<2) This is also true where the 
federal court, subsequent to the 
state courfs acquisition of jurisdic¬ 
tion, appointed a receiver to ad¬ 
minister the property.—^Ke-Sun Oil 
Co. V. Hamilton, C.C.A.Mont.. 61 F. 
2d 215, 85 A.L.R. 204—Lydick v. Ne- 
ville, C.aA.Neh.. 287 P. 479—Dey v. 
Brenack Stevedoring Co., D.C.N,y., 
272 P. 127. 

(3) However, the federal court 
may authorlze its recelver to apply 
to the state court for a stay.—^Dey 
V. Brenack Stevedoring Co., supra. 

(4) Where a subscrlber to stock 
of a Corporation in part payment for 
which he gave his negotiable note, 
brought an action in a state court to 
recover the amount pald. Including 
that represented by the note, on the 
ground that his subscription was ob- 
tained by fraud, the fact that a re¬ 
celver for the Corporation, later ap¬ 
pointed by a federal court, had pos- 
sesslon of the note, did not authorlze 
that court to enjoin the action in the 
state court. but the receiver might 
appear and defend the state action, 
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and if defeated. surrender the note 
In reduction of the recovery.—Lydick 
v. Ne ville, supra. 

Wlnding up of BAtloaal baak by 
comptroller hold not “proceedings in 
bankruptcy,” within statutory excep- 
tlon.—Lehman v. Spurway, C.CA. 
Pla., 58 F.2d 227, certiorari denled 
Spurway v. Lehman, 53 S.Ct. 20, 287 
U.S. 621, 77 L.Ed. 539. 

Stay x>eBdlnr appeal 
The doctrine that a court may 
stay proceedings pending an appeal 
from a judgment dissolving a tempo- 
rary injunction, although the court 
may be of opinion that the x>ar- 
ties securing the injunction may not 
eventually prevail, cannot be invoked 
as against the statutory prohibition. 
—^Marblehead Land Co. v. Los Ange- 
les County, D.C.Cal.. 276 F. 305. 

ee. Mass.—^Katz v. Dunn. 189 N.E. 

54. 285 Mass. 340. 

Property in state oonrt’s ciistody 
Federal court could not, by issuing 
injunction against state court pro¬ 
ceedings, acquire jurisdiction over 
property already rightfully in cus- 
tody of state court under attachment 
therein; and, .even if it did acquire 
some right or power over the prop¬ 
erty by the temporary injunction, 
that power or right was lost when 
the injunction was dkssolved by flnal 
decree.—Raphael v. Monroe, C.C.A. 
Mass., 66 F.3d 16. certiorari granted 
Munroe v. Raphael. 53 S.Ct. 117, 
237 U.S. 591. 77 UEd. 616, reversed 
on other grounds 53 S.Ct 424, 288 U. 
S. 485, 77 L.E4. 910. 

67. U.S.—^In re Mt- Forest Fur 
Farms of America, C.C.A.Mich., 103 
F.2d 69—Reislor v. Forsyth, D.C. 
N.J.. 21 F.Supp. 610. 

16 C.J. p 1178 note 16. 

federal courts are lo«th. to Inter^ 
fece with proceedings in the courts 
of a state unless the necessity for 
such action is ciear.”—Southern Gro- 
cery Stores v. Hollis, C.C.A.S.C., 63 
F.2d 351, 352. 

•norpoa broad geaexal pr i nci p ies of 
equlty, a chancery court should de¬ 
cline to entertain a suit to nulllfy. 
or which in its effect would nulllfy, 
the valid order of another court of 
concurrent jurisdiction in a case be- 
tween the same parties and involv- 
ing the same subject-matter.”— 
Amusement Syndicate Co. v. EI Paso 
Land Improvement Cow, D.C.Tex.. 251 
F. 345, 350. 

GSL U.S.—^Hale v. Bimeo Trading. 
Fla., 59 S.Ct. 526, 306 U.S. 375, 83 
L.Ed. 771—^Amusement Syndicate 
Co. V. EI Paso Land Improvement 
Co., D.C.Tex., 251 F, 345. 
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not apply where there is no occ&sion to bring this 
safeguard into play.®® 

The rule first stated above has been applied to 
various types of actions in state courts;^^ and the 
prohibition, as embodied in the statute or as other- 


21 c.j.a 

wise observed, applies to all steps which have 
been, or may be, taken in actions in the state 
courts,7i including, with exccptions appearing in 
subdivision b of this section, the enforcement of 
a judgment or decree rendered by a state court 
having jurisdiction of the controversy.72 Xhe 


69. U.S.—^Hale v. Bimco Trading. 
Fla., 59 S.Ct 526, 306 U.S. 375, 83 
L.Bd. 771. 

GzantiiLsr of vtsy liy stata conrt 
of procoedings pending therein, un- 
til determination \.f the constitution- 
al questlon hy the fcderal supreme 
court, constltutes recognltion of the 
proprlety of the proceeding In the 
fcderal court, so that there is no 
occasion for hringing the statutory 
safeguard into play.—^llale v. Bimco 
Trading, supra- 
7a Aocoumting 

Where trustee filed its account ini 
state court for purpose of having 
account conflrmed by court, which 
accouht was advertised and all bene- 
ficiarics received actual notice of 
procecding, accountlng was a pro- 
cceding within the statutory prohibi¬ 
tion.—^Hershcy v. First Nat. Bank & 
Trust Co. in Waynesboro, D.CPa., 
22 F.Supp. 517. 

Assocsment or coUectiom of tasces qil. 

dor stata anthoxlty 
U.S.—^Hill V. Martin, N.J., 56 S.Ct. 
278, 206 U.S. 393. 80 KEd. 293, af- 
flrming, D.C, Dorrance v. Martin, 
12 F.Supp- 746—Monamotor Oil Co. 
V. Johnson, lowa, 54 S.Ct. 675, 292 
U.S. 86, 78 L.Ed. 1141, affirmlng, D. 
C., 3 F.Supp. ISO—^Moore v. Holli- 
day, C.C.MO,, 17 F.Cas.No.9,765, 4 
Dill. 52—16 C.J. P 1179 note 27. 
SiiforcaaiLBn.t of olaim agalnst Xa- 

U.S.—U. S. V. Parkhurst-Davis Mer- 
cantilc Co., Kan., 20 S.Ct. 423, 176 
U.S. 317, 44 L.Bd. 485. 

Bnforcomant of gnarantiiia reguhu 
tions of a stata 

U.S,—Minneapolis, St. P. & S. S. M. 
It. Co. V. Milner, C.CMich., 57 F. 
276.. 

Aotioii to rocover for death caused 
by a collision of vessels.—^The Lotta, 
B.C.S.C., 150 F. 219. 

Snlt to rafozm poliey, which fed- 
eral court had previously held couid 
not be recovered on as written, it be- 
ing for the state court to determine 
whcther plaintiff was merely trying 
to relitigate matters already decid- 
ed in federal court—^Allen v. Amei> 
ican Fidelity & Casualty Co., C.C.A. 
Tcx., 80 F.2d 458. 

Bamoval of dty oldcer by nnmiclpal 
«athozltlaB 

U.S.—^In re Sawyer, Neb., 8 S.Ct 
482, 124 U.S. 200, 31 L Ed. 402. 
Actioa of trasposs agalnst a fad- 
eoeal oAoor for seising the property 
of a Btranger to the writ.—^Evans v. 


Pack, C.C.Mich., 8 P.Cas.No.4.566, 2 
Fllpp. 267. 

71. U.S.—Phillips Petroleum Co. v. 
Jenkins, C.C.A.Ark., 91 F.2d 183— 
Pughe V. Patton, D.C.Tex., 21 F. 
Supp. 182—^Pullen v. Patton, D.C. 
Tex.. 19 F.Supp. 340—^Blackmore v. 
Public Service Commission of 
Pennsylvania, D.-C.Pa., 12 F.Supp. 
761, appeal dismissed 57 S.Ct 757, 
299 U.S. 617, 81 L..Ed. 455—Marble- 
head Land Co. v. Los Angeles 
County, D-C-Cnl., 276 P- 306— 
Amusement Syndicate Co. v. EI 
Paso Land Improvemcnt Co., D.C. 
Tex., 251 F. 345. 

‘It includes all steps taken or 
which may be taken in the state 
court or by its offlcers from the in- 
stitution to the close of the flnal 
process. It applies to appellate as 
well as to original proceedings; and 
is independent of the doctrine of res 
judicata. It applies alike to action 
by the court and by its minlsterial 
officers; applies not only to an ex- 
ecution issued on a judgment, but 
to any proceeding supplemental or 
ancillary taken with a view to mak- 
ing tho suit or judgment effective. 
The prohibition is applicable wheth- 
er such supplementary or ancillary 
proceeding Is taken In the court 
which rrndered the judgment or in 
some other."—^Hill v. Martin, N.J., 
56 S.CL 278, 282, 296 U.S. 393, 80 
LEl 293, afflrming, D.C., Dorrance 
V. Martin, 12 F.Supp. 746—^Rltholz v. 
North Carollna State Board of Exam- 
iners in Optometry, D.C.N.C., 18 P. 
Supp. 409, 412. 

ZTeoesBity of fnxther proooedings 
Suit to enjoin collection of inherit- 
ance tax assessed hy New Jersey au- 
thoritles held within statute, where 
writ of certiorari had been taken 
from prerogative court to state su¬ 
preme court to review assessment, 
even though further proceedings 
wouTd have to be taken to enforce 
collection of tax.—Hili v. Martin, N. 
J.. 56 S.Ct. 278, 296 U.S. 393, 80 L. 
Ed. 293, afflrming, D.C., Dorrance v. 
MarUn, 12 F.Supp. 746, 

Taking' of deposltioxLS 
A federal court cannot enjoin the 
taking of depositions in an action in 
the state court.—^W. B. Stewart Land 
Co. V. Arthur, C.C.A.Iowa, 267 F. 
184—^American Shipbuilding Co. v. 
Whitney, C.C.Ohlo, 190 P. 109. 

72. U.S.—Wade v, Clower, C.C.A. 
Fl€L, 91 F.2d 379—^American Auto¬ 
mobile Ins. Co. V. Benedetto, C.C.A. 
N.J., 58 P.2d 918, certiorari denled 
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63 S.Ct 20, 287 U.S. 621, 77 L.Ed. 
539—City of Norwalk, Ohio v. 
Equitable Trust Co. of New York, 
C.C.A.Ohlo, 63 P.2d 911, certiorari 
granted Chase Nrt Bank of City 
of New York v. City of Norwalk, 
Ohio. 64 S.Ct 73, 290 U.S. 614, 78 
L.Ed. 637, reversed on other 
grounds Chase Nat Bank v, City 
of Norwalk, Ohio, 54 S.Ct 475, 291 

U. S. 431, 78 L.Ed. 894—Lehman v. 
Spurway, C.C.A.Pla., 68 P.2d 227, 
certiorari denied Spurway v. Leh¬ 
man, 53 S.Ct 20, 287 U.S. 621, 77 
L.Ed. 639—^American Surety Co. of 
New York v. Baldwin, D.C.Idaho, 
61 F.2d 596. reversed, C.C.A., 65 P. 
2d 555, certiorari granted Baldwin 

V. American Surety Co. of New 
York, 52 S.Ct 600, 286 U.S. 637, 7S 
L.Ed. . 1276, reversed Baldwin v. 
American Surety Co.« 53 S.Ct 98, 
287 U.S. 166, 77 L.Ed. 231, 86 AL. 

R. 298—Southwest Nat Bank v. 
Parracy, D.C.Tex., 60 P.2d 959— 
Owens V. Battenfleld, C.C.A.OkI., 33 
P.2d 763, certiorari denied 50 S.Ct, 
88. 280 U.S. 605, 74 L.Ed. 649— 
Lynch v. International Banking 
Corporation, C C.A.Cal., 31 P.2d 942, 
certiorari denied 50 S.Ct 28, 280 U. 

S. 671, 74 L.Ed. 624—^International 
G. N. Ry. Co. V. Adkins, D.C. 

Tex., 14 P.2d 149, afflrmed, C.C.A, 
International Great Northern K. 
Co. V. Adkins, 18 P.2d 481, cer¬ 
tiorari denied 48 S.Ct 30, 275 TT.S. 
633, 72 L.Ed. 411—Moffett v. Rob- 
bins, D.C.Kan., 14 F.Supp. 602, af- 
firmed. C.C.A.. ■ 81 P.2d 431, cer¬ 
tiorari denied 66 S.Ct 940, 298 U.S. 
676, 80 L.Ed. 1397—^In re Smlth, D. 
C.I11., 7 F.Supp. 863—Murrry v. 
Ovcrstoltz. C.C.MO., 8 P. 110, 1 Mc- 
Crary 606. 

Del.—Miles v. Layton, 193 A 667, 8 

W. W.Harr. 411. 112 AL.R. 786. 

16 C.J. p 1178 note 18. 

“The prohibition . . • extends 
to the entire proceedings from the 
commencement of the suit until the 
exeeution issued on the judgment is 
satisfled.”—Blackmore v. Public Serv¬ 
ice Commission of Pennsylvania, D.C. 
Pa., 12 F.Supp. 751, appeal dismissed 
57 S.Ct 757, 299 U.S. 617, 81 LBd. 
455. 

Attempt to poviow stata court ded- 
slon 

A suit for such injunction would 
be an attempt to have revlewed in a 
federal court a decision of the state 
:ourt—^Ritholz v. North Carollna 
State Board of Examiners in Op- 
1 tometry, D.C.N.C.. 18 F.Supp. 409. 
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prohibition extends not only to orders which di- 
rcctly restrain proceedings in the state court, but al¬ 
so to all orders which necessarily have that ef- 
such as an injunction directed against the 
acts of a receiver appointed by a state court,74 
or against a sheriff to require him to disregard the 
orders of a state court as to exceution of its pro- 
ccss,75 or against the parties to an action in a 
state court, rather than to the court or its officers.76 
The prohibition does not, however, prevent a fed- 
cral court from enjoining state officers from in- 
stitiiting suits to enforce an unconstitutional stat¬ 
ute,77 or from enjoining one not a party to the 
state court proceeding from secking to induce en- 
forccmcnt of the state court's judgment, even 
though it was the purpose or hope of the petition- 


cr in the fcdcral court therehy to induce the state 
officials to refrain from enforcing the state courii 
judgment until adjudication of the fedcral court 
suit ;78 and a successful mandamus proceeding 
in the state court against state officials, to en- 
foroc a challcngcd statute, does not bar injunctive 
relief in a fedcral court against such enforcement 
at the suit of strangers to the mandamus proceed¬ 
ing, since they are not bound thercbyJO 

Criminal proceedings in state court. In accord- 
ance with the gencral rule stated above, a fedcral 
court cannot restrain a crijninal proceeding in a 
state court,or the enforcement of a conviction 
thcrcin,®^ except wherc the effect of a statute is 
to permit such rcstraint,^2 or where justice or the 


XajxuLctton. against enfoxoemetit of 
Jnlgznexit lien is in elTect injunction 
aprainst state court suit, and is pro- 
hibited.—^Nowberry v. Dnvison Chem¬ 
ical Co., CC.A.N.C-. 65 P.2d 724, cer¬ 
tiorari denied 54 S.Ct. 75. two cases. 
290 U.S. 660. 78 L.Ed. 571—Bortman 
V. Urban Motion Picture Industries, 
C.C.A.N.T., 4 F.2d 913. 

Wxit in aid of Jndgrment 
IVhere a state court has Issued a 
wrlt in aid of its Judgrment, the fed- 
eral court wlll not enjoin acts per- 
formed pursuant to such writ, the 
orderly procedure being to move the 
state court to have the writ recalled 
if imnroperly issued.—Marhlehend 
Land Co. v. Los Angeles County, D, 
C.Cal., 276 P. 305. 

73. U.S.—Harrison v. Trin^ex Gold 
Mines, C.C.A.Mass.. 33 P.2d 667— 
Amusement Syndicate Co. v. EI 
Paso.Land ImoT-ovement Co., D.C. 
Tcx..*251 P. 346—Stensrer v. Sten- 
grer Broadcastlng* Cori>oration, D.C. 
Pa., 28 P.Supp. 407—^Pullen v. Pat- 
ton, D.C.TCX., 19 P.Supp. 340. 

BeatralninsT parfosrmance of aots or- 
dered by stata court 

(1) An order enjoining: one fi:om 
performins acts which he has been 
ordered to perform by a mandamus 
by a state court is within the 
statutory prohibition.—^Reisler v. 
Forsyth, D.C.N.J.. 21 P.Supp. 610. 

(2) A fedcral court cannot enjoin 
the receipt of property by a person 
as directed by a state court.—^Domes- 
tic & Poreign Misslonary Soc. v. Hin- 
man, C.C.Neb., 13 P. 161, 2 MeCrary 
543—Hutchinson v. Green, C.C.Mo., 6 
F. 833, 2 MeCrary 471. 

An injTinctlon agrainst anforcingr 
a statute, where the only steps taken 
to enforce it were by proceedingrs In 
the state court, is equivalent to in¬ 
junction agrainst enforqement of the 
state court's Judgmient, and is wtthln 
the statutory prohibition.—^Ritholz v. 
Iforth Carolina State Board of Bx- 


amlners in Optometry. D.C.N.C., 18 
P.Supp. 409. I 

Aetion for speciile x^rformanoe of 
agreement to exeeute release, which 
was neceasary in order to effect set- 
tlement of a state court action, is not 
a suit to stay proceedimirs in statf 
court.—Commcrcial Nat. Bank of San 
Antonio V. Continental Bank & Trust 
Co. of New Tork, C.CA.Tex., S8 P. 
2d 160, certiorari denird .'>7 S.Ct. 
796, 301 U.S. 692. 81 L.Ed. 1348. 

74. U.S.—Phelps V. Mutual Beserve 
Pund Life As.«»oc., Kv., 112 F. 453 
50 C.C.A. 339. 61 L 'R,A, 717, revers- 
ins, C C.. 10.3 P. 515. and afflnned 23 
S Ct. 707, 190 U S. 147, 47 L.Bd. 987. 

15 C.J. p 1179 note 26. 

75. U.S.~U. S. V, Morris. D.C.C 0 I 0 .. 

262 F, 514. I 

75- U.S.—^Essanay Pilm Co. v. Kane, I 
N.J., 42 S.Ct. 318, 258 U.S. 358, 661 
DEd. 668, afflrming, CC.A., 264 P.! 
959. which aflirmed, D.C., 256 F. 271 
—^Insurance Finance Corporation v. I 
Phoenix Seeurlties Corporation, D.! 
C.Idaho. 42 P.2d 933—Tussing v. 
Central Trust Co., D.C.Mich., 34 P. I 
2d 312—Harrison v. Triplex Gold 
Mines, C.C.A.Mass., 33 P.2d 667— 
Bussell V. Detrick, C.^-.A.Nev., 23 
r.2d 175—Stenger v, Stenger 
Broadeasting Corporation, D.C.Pa., 
28 P.Supp. 407—Union Central Life 
Ins. Co. V. McAden, D.C.Tex., 21 P. 
Supp. 110—^Ritholz v. North Caro¬ 
lina State Board of Examiners in 
Optometry, D.C.N.C., 18 P.Supp. 

409—^Lowther v. New Tork Life 
Ins. Co., C.C.A.N.J.. 278 F. 406— 
Amusement Syndicate Co. v. EI 
Paso Land Improvement Co., D.C. 
Tex.. 251 P. 345. 

16 C.J. p 1178 note 17. 

Contra Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co.. C.C. 
A.Okl., 100 F.2d 770, certiorari 
granted 69 S.Ct. 789, 306 U.S. 629, 
83 L.Ed. 1032. 

77- U.S.—Starr v. Chicago. R. I. & 
P. B., Co., CCNeb., 110 P. 3, af- 
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flrmrd 23 S Ct. 338, 18S U.S. S37, 47 
L EkL 584—Tiichman v. Welch, C.C. 
Kan., 42 F. 548. 

7a U.S.—Chase Nat. Bank v. City 
of Ncrwalk, Ohlo. 51 S.Ct. 475, 291 
U.S. 431. 78 L.Ed. 894, reversing. C. 
C.A., City of Norwalk, Ohio, v. 
Eiuitablc Trust Co. of New York, 
63 F.2d 911. certiorari granted 
Chase Not. Bank of City of New 
York V. City of Ncirwnlfc, Ohio, 54 
S.Ct. 73. 290 U.S. 614, 78 L.Ed. 537. 
79. U.S.—Hale v. Bimeo Trading, 
Fla., 59 S.Ct. 526, 306 U.S. 375, 83 
L B'J. 771—Everglades Dralnage 
DIst, V. Florida Banch & Dalry 
Corporation. C.C.A.Pla., 74 P2d 
914, rehearing denied 75 P.2d 1013. 
9D. U.S.—Pitts V. McGhee, Ala., 19 
SCt. 269, 172 U.S. 516, 43 L.BI. 
535. 

16 C.J. p 1178 note 20. 

Cteudng slieep <m cattle tange 

Plaintiff who had been charged in 
state court with oftense of grazing 
sheep on cattle range in vlolation of 
Xdaho statute was not entitled, even 
If there had bern no statutory pro¬ 
hibition, to maintaln suit to enioin 
further prosecutlon in criminal ac¬ 
tion pending in state court, on 
ground that Idaho statute had been 
abrogated by federal grazing act in 
so far as it affcctcd grazing of live 
stock on Public lands included with¬ 
in grazing distrlct, since state court 
was competent to deal with federal 
question involved, which was subject 
to ultimate review in supreme court. 
—Babcock v. Noh, C.C.A.Idaho. 99 P. 
2d 738, reversing, D.C., Noh v. Bab¬ 
cock, 21 P.Supp. 519. 

51. U.S.—^Borland v. Johnson, C.C.A. 
Cal., 88 P.2d 376, certiorari denied 
58 S.Ct. 24, 302 U.S. 704, 82 L.Ba. 
544. 

82. Habeas cozpns pzooeediag 

Under statute providing that pend¬ 
ing appeal to the Circuit court of ap- 
peals in a habeas corpus proceeding 
any proceeding against the relator in 
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righteous demands of the superior sovereignty so 
require.®^ Whilc the federal court has the pow- 
cr ^ enjoin state officers from instituting criminal 
actions,*^ since neither the state court nor the 
grand jury is thereby enjoincd,*^ will not do so 
cxccpt under extraordinary circumstances, as whcre 
the danger of irreparable property loss is great and 
inarnediate,*® or to prevent a multiplicity of suits.®’^ 
It will not, however, enjoin the court trying the 
cnminal procecding.®® 

h. Idmitatioiis of, and Ezceptions to, Bule 

The rule and ttatute prohibitlng the federal courts 
from enjoining state court proceedings do not, as a gen¬ 
erat rule, prevent a federal court which Is property vest- 
ed with Jurisdictlon of a partlcular matter from acting 
'in ald and in furtherance of such Jurisdictlon by en¬ 
joining proceedings which wouid have the effect of de- 
featlng or impairing such Jurisdictlon, or from depriving 
a party, by injunction, of the benefit of a flnal Judgment 
'obtained In a state court In circumstances where Ita en- 
forcement wouid be contrary to recognized principies 
*of equity and good conscience; nor does the statute pre¬ 
vent the restraining of nonjudicial proceedings. 

By judicial construction, various exceptions and 
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limitations have been engrafted on Judicial Code 
§ 265, 28 U.S.CA. § 379, which, as appears in sub- 
division a of this section, supra, prohibits any court 
of the United States from granting an injunction to 
stay proceedings in any state court, except whcre 
authorized by laws relating to bankruptcy pro¬ 
ceedings.®® Broadly speaking, this statute is not 
regarded as depriving federal courts of their ju- 
risdiction in a proper case to enjoin or restrain 
state court proceedings, but merely as going to 
the equity of the particular bili, making it the 
duty of the court to determine whether the specific 
case presented is or is not within the prohibi- 
tion.®® The grant of particular jurisdictlon to the 
federal courts includes the power and duty to pro- 
tect such jurisdiction,®! and the prohibition of Ju¬ 
dicial Code § 265 must be construed in connection 
with, and is limitcd by, § 262, 28 U.S.C.A. § 377, 
which authorizes the federal courts to issue all 
writs, not specifically provided for by statute, 
which may be necessary for the exercise of their 
jurisdictions, and are agreeable to law.®2 


the state court shall be void, it was 
proper, on motion pending relator's 
appeal for the Circuit court of ap- 
peals to make a restraininsr order 
‘preservingr existing conditions until 
it could hear and decide whether it 
'has, and the court had, Jurisdlction 
’of such proceeding.—^U. S. v, Shipp, 
Tenn., 27 S.Ct. 185. 203 U.S. 663, 61 
Li.Ed. 319—U. S. V. Brown, C.G.A. 
Minn., 281 F. 657. 

83. U.S.—State of Tennessee v. Kee- 
nan, D.G.Tenn., 13 F.Supp. 784— 
Bx parte Beach. D.C.Cal.. 259 F. 
956. 

aii U.S.—^Fenner v. Boykln. Ga., 46 
S.Ct. 492, 271 U.S. 240, 70 L,Ed- 
927. affirminsr, D.C., 3 F.2d 674—Ex 
parte Toung, Minn.. 28 S.Ct. 441, 
209 U.S. 123, 52 L.Bd. 714, 13 L.R. 
A..K.S.. 932. 14 Ann.Cas. 7$4. 

S3m U.S.—^Ex parte Younsr, supra— 
Fenner v. Boykin, D.aGa., 3 F.^d 
674. 

88, U.S.—^Fenner v. Boykin, Ga., 46 
S.Ct. 492, 271 U.S. 240. 70 L.Ed. 
927. affirming, D.C., 3 P.2d 674— 
Ex parte Toungr, Minn.. 28 S.Ct. 
443, 209 U.S. 123, 52 UBd. 714, 13 
L.B.A.,N.S., 932, 14 Ann.Ca8. 764— 
Pughe V. Patton, D-CTex., 21 F. 
Supp. 182—Pope V. Blanton, D.C. 
Fla.. 10 F.Supp. 18, xnodified on 
other STOTznds 57 S.Ct. 321, 299 tJ. 
S. 521, 81 L.Ed. 884. 

Mbra asMrtLo& of uneoastitiitloiu 
aUtjr of the state law Is not suffi¬ 
cient basis for request to enjoin 
criminal prosecution under alle^ed 
unconatitutlonal ^ enactinent.—^Pug^he 
V. Patton, D-aTex, 21 F.Supp, 182. 


Ahseaoe of Impedimeut to defmse 
The federal court will not Inter- 
fere with prosecutions in the state 
courts, where there is no impediment 
interposed to the raising in those 
prosecutions of any defense which 
accused may have, or may think he 
has, under the constitution of the 
United States; and a stipulation by 
accused not to engage in the illegal 
practice of medicine, entered in a 
I prior prosecution for that offense, 
wouid not preclude accused from at- 
tacking the state statute as contrary 
to the United States constitution in 
a subsequent prosecution, and so 
such stipulation is not ground for 
Injunction by the United States 
courts against prosecutions.—Lind- 
sey V. Allen, D.CMass., 269 F. 656, 
appeal dismissed 42 S.Ct. 462, 258 U. 
S. 613, 6« L,,Ed. 791. 

Allegatloiis held mot to wazzaat iiu 
Jusctlon. 

Allegations In application for in¬ 
junction held not to show that state 
officials wouid unconstitutionally 
prosecute action against applicant, 
even though they may have done so 
in the past as against others.—^Pughe 
V. Patton. I).C,Tex, 21 F.Supp. 182. 

87. U.S.—Pope V. Blanton, D.GFla., 
10 F.Supp. 15, modified on other 
grounds 57 S.Ct. 321, 299 U.S. 621, 
81 L.Ed. 884. 

88. U.S.—^Pope V. Blanton, sppra. 

83. U.S.—^Pacific Indemnity Co. v. 
Hite, D.C.Or., 24 F.Supp. 662. 

90k U.S-—Sovereign Camp, W. O. W., 
V. 0*Neill, Tex., 45 S.Ct 49, 266 
U.S. 292, 69 l.«,Ed. 293, reversing, 
^•G., 286 F, 734—Smith v. Apple, 
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[ Kan., 44 S.Ct. 311, 264 U.S. 274, 
68 L.Ed. 678—Toucey v. New York 
Life Ins. Co., C.C.A.Mo., 102 P.2d 
16—Equitable Life Assur. Soc. of 

U. S. V. Wert, C.C.A.Neb., 102 F.2d 
10—American Optometric Ass’n v. 
Ritholz, C.C.A.I11., 101 F.2d 883, 
certiorari denied Rithholz v. Ameri¬ 
can Optometric Ass*n, 59 . S.CL 
1047, 307 U.S. 647, 83 L.Ed, 1527— 
Miller v. Climax Molybdenum Co.. 
C.C.A.C 0 I 0 ., 96 F«2d 254—Jamerson 

V. Alliance Ins. Co. of Philadelphia, 
C.C.A.I11., 87 F.2d 263. afflrming, D. 
C., Alliance Ins. Co. of Philadel¬ 
phia V. Jamerson, 12 F.Supp. 967, 
certiorari denied Jamerson v. Alli¬ 
ance Ins. Co. of Philadelphia, 57 
S.Ct. 753, 300 U.S. 683, 81 L.Ed. 
886—^Russell v. Detrlck, C.C.ANev., 
23 F.2d 175—^Maryland Casualty 
Co. V. Tighe, D.C.Cai., 29 F.Supp. 
69. 

91. U.S.—^Fiske v. State of Missouri, 
C.C.A.MO.. 62 F.2d 160, certiorari 
granted State of Missouri v. Fiska 
53 S.Ct. 696, 289 U.S. 720, 77 LuBd. 
1471, reversed on other grounds 54 
S.Ct 18, 290 U.S. 18. 78 L.Ed. 145. 

98. U.S.—Riehle v. Margolies, N.Y., 
49 S.Ct. 310, 279 U.S. 218, 73 LEd. 
669—^Kline v. Burke Const Co^ 
Ark., 43 S.Ct. 79, 260 U.S. 226, 67 
L.Bd. 226, 24 A.L.R. 1077, rcyers- 
ing, C.C.A., Burke Const Co. y. 
Kllne, 271 F. 605—U. S. v. Mcln- 
tosh, I>.C.Va., 67 F.2d 673 —Chica- 
go, M. & St P. Ry. Co. V. Schen- 
del, C.C.A.Minn., 292 F. 326—U. a 
v. Inaba, D.C.Wash., 291 F. 416— 
Sharon v. Terry, C.C.Cal., 36 F. 337, 
338, 13 Sayyy. 887, 1 L.R:A 573, 
affirmed Terry v. Sharon, 9 SiCt 
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Accordingly, while the power should be exercis- 
ed only in cases presenting an actual neccssity,^^^ 
as a general rule, both in the application of the 
statute and apart therefrom, federal courts proper- 
ly exercising jurisdiction of particular matters, as 
in a case of exclusive jurisdiction, are rcgarded as 
having power to aid and further their jurisdic¬ 


tion by cnjoining or restraining proceedings in a 
state court which wouid ha ve the effect of defeat- 
ing or impairing it and in such case it may cn- 
join the state court proceedings before judgment as 
well as after\vard.®5 So, the granting of an injunc- 
tion is permissihle where such action by the fcder- 


705, 131 U.S. 40, 33 94. 

«The rule of tbis statute, read with 
section 262, 28 U.S.C.A. § 377, is 
Bubject to well-recogmized excep- 
tions.”—Chicago Tltle & Trust Co. v. 
Fox Theatres Corporation, C.C.A.N. 
T.. 69 F.2d 60, 61. 

93 , U.S.— Cllnton v. Coppedge, D.C. 

Okl.. 2 F.Supp. 935. 

Bxtent limited l>y aacemilty 
Federal court in protecting its Ju¬ 
risdiction and decrees in litigation 
should go no further than necessary 
in enjoining or otherwise Indirectly 
controlllng proceedings in state court. 
—Wannamaker v. Baves, C.C.A.S.C.. 
79 P.2d 563—^Mississippi Valley Trust 
C3o. V. Franz, C.C.A.MO., 61 F.^d 1047. 
Bsrecrsal of federal coiirt*8 inJimetloxL 
Federal district court could not, 
after its decree enjolning enforce- 
ment of rates flxed by state and re¬ 
straining suits for overcharges had 
been reversed by supreme court, pre- 
vent persons not parties to suitfrom 
suing in state courts to recover such 
overcharges.—St. Louis, I. M. & S. I 
Ry. Co. V. McKnlght, Ark., 37 S.Ct 
611» 244 U.S. 368, 61 Lr.Bd. 1200. 

94h U.S.—^Munroe v. Raphael, 53 S. 
Ct 424, 288 U.S. 486, 77 L.Ed. 910, 
reversing, C.C.A., Raphael v. Mon- 
roe, 60 F.2d 16, certiorari granted 
Munroe v. Raphael, 53 S.Ct. 117, 
287 U.S. 691, 77 L.Ed. 516—Toucey 
V. New York Life Ins. Co., C.GA. 
Mo., 102 F.2d 16, certiorari denied 
59 S.Ct. 1037, 307 U.S. 638, 83 L. 
Ed. 1519, 122 A.L.R. 1415—Chicago 
Title & Trust Co. v, Fox Thea¬ 
tres Corporation, C.C.A.N.Y., 69 F. 
2d 60, 91 A.L.R. 991—Fiske v. State 
of Mlssouri, C.C.A.MO., 62 F.2d 150, 
certiorari granted State of Mis- 
souri V. Fiske, 53 S.Ct. 696, 289 U. 
S. 720, 77 L.'Ed. 1471, reversed on 
other grounds 64 S.Ct. 18, 290 U.S. 
18, 78 L.Ed. 145—U. S. v. Mcintosh, 
D.aVa., 67 F.2d 673—Mlssisslppi 
Valley Trust Co. v. Franz, C.C.A 
Mo., 61 F.2d 1047—Guaranty Trust 
Co. of New York v. Broadway & 
S, A R. Co., D.C.N.Y., 43 F.2d 130 
—National Fire Ins. Co. v. San- 
ders, aC.ATex., 38 F.2d 212, re¬ 
versing, D.C., 38 F.2d 167—Sand 
Springs Home v. Title Guarantec 
& Trust Co., C.C.A.Okl.. 16 F.2d 
917—^Republic Power & Service Co. 
V. Security Bank & Trust Co., D. 
CLa.. 9 F.2d 476—Pacific Tele- 
phone & Telegraph Co. v. Agnew, 
aCXA.Wash., 5 P.2d 221, reversing. 


D.C.. 2 P.2d 165—Union Central 
Life Ins. Co. v. McAden, D.C.Tex. 
21 F.Supp. 110—Pullen v. Patton, 
D.C.Tex. 19 F.Supp. 340—Murray 
V. Transit Commission, D.C.N.Y., 
11 F.Supp. 27, affirmed, C.C.A., 
Murray v. Transit Commission, 
Metropolitan Di Vision. Dept. of 
Public Service of State of New 
York, 104 P.2d 1017—Kat* Drug 
Co. V, W. A Sheaffer Pen Co., D.C. 
Mo., 6 F.Supn. 212—Clinton v. Cop- 
. pcdge, DC.Okl.. 2 FSapp. 936— 
American Mut. Liability Ins. Co. v. 
Volpe, C.C.A.N.J., 284 F. 75—U. S. 
V. Brown, C.C.AMinn., 2S1 F. 657 
—Lowther v. New York Life Ins. 
Co., C.C.A.N.J.. 278 F. 405—>vilson 
V. Alexander, C.C.A.Tex.. 276 F. 875 
—^Teire Haute, & I. R. Co. v. 
Peoria & P. U. R. Co., CC.I11., 82 
F. 943—Gamer v. Second Nit. 
Bank, R.I., 67 F. 833, 16 C.C.A 86, 
certiorari denied 16 S.Ct. 1201, 163 
U.S. 688, 41 L.Ed. 319. 

‘*Where the elements of federal 
and equity Jurisdiction are present, 
the provision does not prevent the 
federal courts from • . . main- 
talnlng and protecting their own Ju¬ 
risdiction, proi>erly acquired and stili 
subsisting, by enjolning attempts to 
frustrate, defeat or impair it through 
proceedings in the state courts.”— 
Wells Fargo & Co. v. Taylor, Miss., | 
41 S.CL 93, 96, 254 U.S. 175, 65 L.Ed. 
205, reversing Taylor v. Wells Fargo | 
& Co., 249 F. 109, 161 CGA 161. j 

XUglits of UUtad Statas | 

(1) Where the federal court has 
acquired exclusive Jurisdiction of an 
action Involving the rights of the 
United States as a party, it may en- 
Join proceedings in the state courts 
affecting such rights.—Babcock v. U. 
S., C.C.AInd., 9 F.2d 905, modlfying, 
D.C., U. S. V. Babcock. 6 F.2J 160— 
U. S. V. Dewar, D.C.Nev., 18 F.Supp. 
981—U. S. V- Inaba, D.CWash., 291 
F. 416. 

<2) However, a state court pro- 
ceeding may not be enjolned on such 
ground where the rights of the Unit¬ 
ed States are not in fact involved 
and need not be protected in such 
manner.—^U. S. v. Dewar, D.C.Nev., 
18 F.Supp. 981. 

(3) Also, while the United States, 
in a proceeding under the Anti-Trust 
Act might be entitled to an injunc- 
tion against the enforcement of a 
state court Judgment, such an in- 
jjunction will not be granted at the 
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Instance of a private party for its 
own advantage.—Buckeye Coal & Ry, 
Co. V. Hocking Valley Ry. Co., Ohlo, 
46 S.CL 61. 260 U.S. 42. 70 L.Ed. 155. 

BafozcamraLt of ooxiunlssioga's ozdazs 
In an action brought to enforce or- 
ders of the interstate commerce com¬ 
mission with respect to the transfer 
of railroad property, the court could 
cnjoln the parties from circumvent- 
ing the commissiones orders even 
though the efTect wouid be to stay 
suits brought in the state courts to 
effect the end prohlbited by the or¬ 
ders.—^Miller v. Climax Molybdenum 
Co., C.C.A.C 0 I 0 .. 96 F.2d 254. 

ProoeedlxigB not impalrlug Jnxlsdlo. 
tioii 

(1) Where prosccution of state 
court suit does not interfere with 
subject matter in possession of fed- 
eral court or impair federal court*s 
Jurisdiction. injunction against such 
suit cannot be obtained.—Allen v. 
American FIdellty & Casualty Co., 
C.C.ATex., 80 P.2d 458—Union Cen¬ 
tral Life Ins. Co. v. McAden, D.C 
Tex., 21 F.Supp. 110. 

(2) Thls is the rule even without 
the prohibition of the statute.—AStna 
Casualty & Surety Co. v. Yeatts, C. 
C.A.Va.. 99 F.2d 665. 

Federal oonzt without JuxisdiotloiL 
”A federal court may sometimes 
eujoin proceedings xn a state court 
to protcet its own Jurisdiction law- 
fully acquired, but may not inter¬ 
fere even temporarlly when it h;aj 
none.”—Schell v. Food Machinery 
Corporation, C.CAFla., 87 F.2d 385, 
387, certiorari denied Food Machin¬ 
ery Corporation v. Schell, 57 S-Ct. 
670, 300 U.S. 679, 81 L.Ed. 883. 

FrotoetlBg Juzisdiotio& of tezxitozial 
ccnrt 

A newly created federal district 
court, which, by act of congress, as- 
sumed Jurisdiction over some of the 
csLses pending in the territorial court 
which had previously existed in the 
district, is distinet from the terri¬ 
toria! court, and cannot enjoln a 
state court proceeding in order to 
protect the jurisdiction and Judg- 
ments of the territorial court.— 
Sand Springs Home v. Title Guar- 
antee & Trust Co., C.C.AOkl., 16 F. 
2d 917. 

95. U.S.—Sand Springs Home v. Ti¬ 
tle Guarantee & Trust Co., supra. 
Enjolning enforcement of Judgrment 
see infra this section. 
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al court is necessary to protect or render effective 
a judgment or decree of such court.®® 

It also follows that the prohibition of the stat¬ 
ute or rule is inapplicable wherc a federal court 
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has been vested with priority of jurisdiction over 
the subject matter and parties, and in order to 
protect its jurisdiction it is necessary to cnjoin the 
proceeding in the state court,at least wherc the 


9 a, xj.s.—^Dugas V. American Surety. 
Co. of New York, La., 57 S.Ct. 515, 
300 U.S. 414, 81 LEd. 720, afflrm- 
infiT, C.C.A.. 82 F.2d 953, certiorari 
granted 57 S.Ct. 47, 299 U.S. 532, 
81 L.Ed. 391, rehearingf denied 57 
SCt. 787, 301 U.S. 712, 81 UEd. 
1365—^Hesselterg v. /E3tna Life Ins. 
Co., C.C.A.MO., 102 F.2d 23—Toucey 
V. New York Life Ins. Co., C,C.A. 
Mo., 102 P.2d 16, certiorari denied 
59 S.Ct. 1037, 307 U.S. 638. 83 L. 
Bd. 1519, 122 A.L.II. 1415—Provi¬ 
dent Mut. Life Ins. Co. of Phlladel-1 
phia V. Parsons, C.C.A.N.C., 70 F. 
2d 833, certiorari denied Parsons v. 
3E*rovidcnt Mut. Life Ins. Co., 55 S. 
Ct. 95. 293 U.S. 582, 79 L.Ed. 678— 
Sand Springs Home v. Title Guar- 
antee & Trust Co., C.C.A.Okl., 16 
F.2d 917—^Magid v. Westmoreland, 
D.C.Ga., 16 P.2d 884, afflrmed, C.C. 
A., 15 F.2d 885—^Mercantile Trust 
Co. V. Binford. D.C.Tox.. 6 F.2d 285 
-—Clinton v. Coppedgre, D.C.Okl., 2 
:\Supp. 036—^U. S. V. Readlng Co., 
D.C.Pa., 300 F. 477—Pierce v. Na¬ 
tional Bank of Commerce in St 
l^ouis, C.C.A.MO., 282 P. 100—Wil- 
son V. Alexander, C.C.A.Tex., 276 
P. 875—St. Iiouia-San Prancisco 
Ry. Co. V. McElvain, D.C.Mo., 253 
P. 123—^Rensselaer & S. R. Co. v. 
Bennington & R. R. Co., C.C.Vt., 18 
F. 617. 

15 C.J. p 1179 note 29. 

Xndependent or aodllary procesdiaLg 

(1) ' Fwderal court may entertain 
anclllary bili to enjoin proceedings 
in state court affecting decree.—Piske 
V. State of Missouri, C.C.A.Mo., 62 P. 
2d 150, certiorari granted State of 
Missouri v. Fiske, 53 S.Ct 696, 289 
U.S. 720, 77 L.Ed. 1471, reversed on 
other grrounds 54 S.Ct 18, 290 U.S. 
18, 78 L.Ed. 145—American Surety 
Co. of New York v. BaldWln, D.C. 
Idaho, 2 F.Supp. 679—^Wilson v. Alex¬ 
ander, C.C.A.Tex., 276 P. 875. 

(2) Whether suit lo enjoin state 
court action involvlng matter previ- 
ously adjudicated in federal court be 
decmed an independent action or one 
ancillary to former suit federal cburt 
couid treat it as ancillary, assert its 
Jurisdiction, and preserve integrity 
of its judgment.—Hickey v. Johnson, 
C.C.A.Okl., 9 F.2d 498, mandamus 
granted on other grounds Hickey v. 
Williams. 22 F.2d 787. 

Wlisre tiU» ao^uixed nadax decree 
in federal court is attacked in an 
action in the state court, the text 
rule appUes.—Bryant v, Atlantic 
Coast Line R. Co., C.C.A.N.Y., 92 P. 
2d 669—^Hickey v. Johnson, C.C.A. 
OkL, 9 F.2d 498, mandamus granted 


on other grounds Hickey v. Willlame, 
22 P.2d 787—Phipps v. Chicago, R. I 
& P. Pwy. Co.. C.C.A.MO., 284 F. 946 
28 A.L.R. 1184, certiorari granted 43 
S.Ct 363, 261 U.S. 611, 67 L.Ed. 826, 
and error dlsmissed 43 S.Ct 701, 262 
U.S. 762, 67 L Ed. 1221—^Pierce v. Na¬ 
tional Bank of Commerce in St 
Louis, C.C.A.MO., 282 P. 100. 
JozisdlotloiL reserrod by decree 
Where flnal decree In a procecding 
in federal court rctained sole juris¬ 
diction to determlne certaln claims. 
an action thereon in the state court 
can he enjomed by the federal court 
—Smlth V. Missouri Pac. R. Co., C.C. 
A.Mo.. 266 F. 653. 

After termlnatiOBL of reoelverslilp 
in federal court, that court had juris¬ 
diction to enjoin parties from main- 
taining a suit In the state court to 
relitigate matters determined In the 
recelvership suit although the suit 
in the state court was in personam 
and did not involve any lien on prop- 
erty under the dominion of the fed¬ 
eral court—Bethke v. Giayburg 011 
Co., C.C.A,Tex., 89 P.2d 636, certiorari 
denied 58 S.Ct 54, 302 U.S. 730, 82 
L.Ed. 664. 

Bocreo held not attaeked 

Suit in state court by bondholders 
against purchaser at mortgage fore- 
closure sale in federal court, to im- 
press trust on property, was not en- 
joinable as attack on federal court^s 
decree.—Magid v. Westmoreland, D.C. 
Ga., 15 P.2d 884, amrmed, C.C.A,, 15 
F.2d 885. 

Z7. U.S.—^Kline v. Burke Const Co., 
Ark., 43 S.CL 79, 260 U.S. 226, 67 L. 
Ed. 226, 24 A.L.R. 1077, reversing, 
C.C.A,, Burke Const Co. v. Kllne, 
271 P. 605—^Looney v. Bjistern 
Texas R. Co., Tex., 38 S.Ct. 460, 
247 U.S. 214, 62 L.Ed. 10S4, dis- 
missing appeal, D.C., Eastem Tex¬ 
as R. Co. V. Rxilroad Commission 
of Texas, 242 P. 300—Holmes v. 
Rowe, C.C.A.Cal., 97 P.2d 537—Ber- 
dle V. Kurtz, C.C.A.Cal., 75 P.2d 
898—^Bteirnischfeger Sales Corpora¬ 
tion V. National Life Ins. Co., C. 
C.A,Wis., 72 P.2d 921—Brown v. 
Pacific Mut Life Ins. Co., C.C.A.S. 
C., 62 P.2d 711—Piske v. State of 
Missouri, C.C.A,Mo., 62 S.W.2d 160, 
certiorari granted State of Mis¬ 
souri V. Fiske, 53 S.Ct 696, 289 
U.S. 720, 77 L.Ed. 1471, reversed 
on other grounds 54 S.Ct. 18, 290 
U.S. 18, 78 L.Ed. 145—^Interborough 
Rapid Transit Co. v. Gilchrist, D. 
C.N.T., 25 F.2d 164, reversed on 
other grounds, C.C.A., 32 P.2d 1015 
—Harvey Brokerage Co. v. Ambas- 
sador Hotel Corporation, D.C.N.Y., 
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6 P.Supp. 345—Seeley v. Corneli, D. 
C.Tex., 6 P.Supp. 241—^Higglns v. 
California Prune & Apricot Grow- 
ers, C.C.A.N.Y., 282 P. 550—Berg v. 
Fidelity & Casualty Co. of New 
York, C.C.A.Kan., 274 F. 311—St. 
Louis-San Prancisco Ry. Co. v. Mc¬ 
Elvain, D.C.Mo., 263 F. 123—Swift 
v. Black Panther Oil & Gas Co., 
Okl., 244 F. 20, 156 C.C.A. 448—Un- 
, ion Mutual L. Ins. Co. v. Chicago 
Unlversity, C.C.I11., 6 F. 443, 10 
Biss. 191. . 

D.C.—Prazier v. Prazicr, 61 P.2d 920, 
61 APP.D.C. 279. 

16 C.J. p 1179 note 80. 

Priority and retention of Jurisdiction 
see supra S 529. 

Roxcoxl fo3^ mlo 

‘‘Otherwlse, after suit brought In 
a federal court, a party defendant 
couid, by resorting to a suit in a 
state court defeat, in many waya, 
the effective jurisdiction and action 
Df the federal court after it had ob- 
talncd full jurisdiction of person and 
subjoct-matter.”—^Pisk v. Union Pac. 
R. Co., C.C.N.Y., 9 P.Cas.No.4,830, 10 
Blatohf. 518. 520. 

Oorpim «Toris oltod In support of 
proposillon that federal court flrst' 
acQuiring jurisdiction will retaln it 
as against other courts.—^Reconstruc- 
, tion Fmance Corr oration v. Zlmmer- 
man, C.C.A.S.C., 76 F.2d 313, 316. 
Eiijolnliig e3iforoeancs.t of state ooort 
order 

I Federal court may enjoin enforce- 
! ment of order of state court rcstraln- 
ing defendant therein from appearing 
as witness In federal action where 
federal court had flrst acquired Ju¬ 
risdiction of the subject matter.— 
Chicago, M. & St. P. By. Co. v. 
Schendel, C.aA.Minn., 292 F. 826. 
Wlieii jurlsdiotloaL flrct acquired 
Federal equlty court flrst acquir- 
ing jurisdiction of cause by flllng of 
bili, may enjoin prooeeding at law 
in state court, although latter's proc- 
ess was flrst served.—Brown v. Pa¬ 
cific Mut Life Ins. Co., C.C.A.S.C., 62 
F.2d 711. 

Text xTiIe recognlzed but held not to 
a.pply 

(1) Where federal court had not 
acquired prior jurisdiction.-Puget 
Sound Power & Light Co., v. Asia, C. 
C.A.Wash., 277 F. 1, certiorari de¬ 
nied 42 S.Ct 272, 268 U.S. 619, 66 L 
Ed. 794. 

(2) Where although the res In- 
yolvod in both actlons had been de- 
poslted with the federal court, the 
state court had flrst acquired juris¬ 
diction of the i>artles and subject 
matter with ample power to control 
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state court suit would affect the control, posscssion, i tion is nne in rem and custody of the res is dis- 

or disposition of the res by the federal court.®^ It * turbed by the proccedinjfs in the state court, and 

is frcquently held that this cxception to the pro- ! that where both actions are in personam there is no 

hibition applies only where the federal court ac- ' intcrference warranting an inj unet ion but there 


the disposition of the res.—Harlan v. 
Harlan, 281 F. 602, 62 App.D.C. 98 | 
niodiflf'd on other grrounds 44 S.Ct. 
135, 263 U.S. 681, 68 L.Ed. 504. 

(3) Whore the state court suit 

would not interfere with the Jurisdic 
tion of the federal court with re- 
spect to the matter bofore it.—Chan- 
cey V. Bauer, C.C.A.Fla., 97 P.2d 293. 
rt‘hf'armg denied 97 P.2d 994—Chica- 
go Titie & Trust Co. v. Fox Thea- 
tres Corporation. C.C.A.N.Y., 69 F.2d 
gO. 91 A.Li.R. 991—^Raphael v. Mon- 
roe. C.C.A.Mass., 60 F.2d 16. cer¬ 
tiorari granted Munroe v. Raphael. 53 
S.Ct. 117. 287 U.S 691, 77 L.Ed. 616, 
reversed on other grounds 53 S.Ct. 
424, 288 U S. 485, 77 L.Ed. 910—Puget 1 
Sound Power & L.lgh+ Co. v. Asia, D. 
CWash.. 2 F.2d 485. ; 

(4) Where property administered 
by a receiver appointed by federal 
court had been sold, and the re¬ 
ceiver discharged, the federal court 
would not enjoln executlon of Judg- 
ment lien of state court against the 
property In the hands of the pur- 
chaser.—International-Great North¬ 
ern R. Co. V. Adkins, C.C.A.Tex., 18 
P,2d 481, afflrmlng. D.C., Internation¬ 
al & G. N. R. Co. V. Adkins, 14 F. 
2d 149, and certiorari denied Inter¬ 
national & G. N. R. Co. V, Adkins, 
48 S.Ct. 30. 276 U.S. 533, 72 L.Ed. 
411. 

96. U.S.—^Rlehle v. Margolies, N.T., 
49 S.Ct. 310, 279 U.S. 218, 73 L.Ed. 
669—Equitable Life Assur. Soc. of 

U. S. V. Wert, C.C.A.Neb., 102 F.2d 
10—Bryant v. Atlantic Coast Line 

R. Co., C.C.A.N.Y., 92 F.2d 669— 
Wannamaker v. Eaves, CC.A.S.C., 
79 P.2d 553—Central Surety & In¬ 
surance Corporation v. Bagley, D. 
C.Cal., 44 F.2d 808—Bamett v. 
Mayes, C.C.A.Okl., 43 F.2d 521-- 
Hatch V. Morosco Holding Co., C. 
C.A.N.Y.. 19 F.2d 766. certiorari 
granted Riehle v. Margolies. 49 S. 
Ct. 29, 278 U.S. 691, 73 L.Ed. 523 
—First Nat. Bank v. Stewart Fruit 
Co., D.C.Cal.. 17 P.2d 621—Pranz v. 
Franz. C.C.A.Mo., 15 P.2d 797— 
Quinn v. Bancroft-Jones Corpora¬ 
tion. D.C.N.Y., 12 P.2d 958—Pierce 

V. National Bank of Commerce in 
St Louls, C.C.A.MO.. 282 P. 100— 
Havner v. Hegnes, C.C.A.Iowa, 269 
P. 637—Oppenheimer v. San An¬ 
tonio Land & Irrlgatlon Co., Tex.. 
246 F. 934, 159 C.C.A. 206. 

8.C,—^Marchant v. Wannamaker, 180 

S. E. 350. 

Zatezfere&oe with raoelvezship 

(1) With respect to suit in state 
court for wrongs of receiver appoint¬ 
ed by federal court, generally there 
wlU be no injunction by federal court 


unless state court action threatens 
to interfere with control of function.* 
of federal reccivership, which in¬ 
volves such matters as tltle, possts- 
sion, means, and methods of admin- 
fstration. liquidation. e.stablishment 
of relative equities, and time and 
manner of distribution—^McGreaves* 
V. Straw, N.H., 5 A.2d 270. 

(2) Enforcement of Judgment of 
state court docketrd aftor appoint- 
ment by federal court of receiver for 
debtor*s property may be restraln^^d 
by the federal court to protect its 
prior jurisdiction over the r^s—Da-! 
vis V. S<»neca Falis Mfg. Co., D C.N.Y., 
8 P.2d 646, modified on other grounds, 
C.C.A., 17 P.2d 646. I 

Safordng bond 

Prderal court retaln^d control over 
manner of enforcing bond given for 
prot^ction of ali creditors by one 
purchasing assets In recelvership 
proc^edlng, and therefore had juris¬ 
diction to restrain single creditores 
nroceedings on bond in sto te court.— 
■'^nnroe v. Raphoel. 53 SCt. 424, 288 
US. 486. 77 L.Ed. 9*»0. reverslng. C. 
C.A., Raphael v. Monro'*, 60 F.2d 
16. certiorari grented Munroe v. 
Raphael. 53 S.Ct. 117, 287 U.S. 591, 77 
L.Ed 516. 

TT.S.—^Honohilu Oil Corporation 
▼. Patrlck, r.C.A.Cal.. 71 P.2d 654 
—^Hnteh v. Moroseo Holding Co., C. 
C.A.N.Y.. 19 P.2d 766. certIoraH 
granted Riehle v. Margolies, 49 S. 
Ct. 29, 278 U.S. 591. 73 LEd. 623— 
Johnson v. New York, O. & W. Ry. 
Co., D.C.N.Y., 3 P.Stipp. SO—Chiea- 
go. M. & St. P. Ry. Co. V. Schendel. 
C.C.A.Minn., 292 F. 326—\V. E. 
Stewart L-^nd Co. v. Arthur, C.C.-\. 
lowa, 267 P. 184—Standley v. Rob- 
erts, Ind.T., 59 P. 836, 8 C.C.A. 
305. 

Pa.—Thompson v. Fltzgerald, 198 A. 
68, 329 Pa. 497, certiorari granted 
Princess Llda of Thum and Taxis 
V. Fltzgerald, 59 S.Ct. 72. 305 U.S. 
682, 83 L.Ed. 366, aflirmed Princess 
Llda of Thum and Taxis v. Thomp¬ 
son. 69 S.Ct. 275, 306 U.S. 456, 83 
L.Ed. 285. 

Apparcntly so holding Young v. 
Standard OU Co., D.C.CaL, 85 F.2d 
551. 

•"The rank and authority of the 
[federal and state) courts are equal, 
but both courts cannot possess or 
control the same thlng at the same 
time, and any attempt to do so would 
resuit in unseemly confllct. The 
rule, therefore, that the court first 
acquiring Jurisdiction shall proceed 
without Interferenqe from a court of 
the other jurisdiction is a rule of 
right and of law based upon necessi- 
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ty, and where the necessity, actual 
or potentia! does not exist, the rule 
floes not apply. Since that necessity 
does exist in actions in rem, and 
do*'S not exist in actions in per- 
fonam, involving a questlon of per- 
einal liability only, the rule applies 
In the former, but does not apply 
In the latter.”—Kllne v. Burke ConsL 
Co, Ark., 43 S.Ct. 79, S.3, 260 U.S. 226, 
67 L.Ed. 226, 24 A.L.R. 1077, revers- 
ing, C.C.A.. Burke Const. Co. v- Kline, 
271 P. 605. 

Aotual or potaiLtlal eootrol 
Exeeption to federal court’s lack 
of powfr to cnjoin pending procerd- 
mg in state court is based, on actu- 
«1 or potential powor of a res.— 
S*ansbury v. Koss, D.C.N.Y., 10 P- 
Supp. 477. 

Snit to oaacel polioy 
Suit brought in federal court to 
cancel Insurance policy containing 
tncontestable cinuse on ground of 
fraud of insured was **action in per¬ 
sonam,’* as distlnguished from "ac¬ 
tion in rem,” and hence defendant 
could not be enjoinrd from prosecut- 
ing subsequently instituted action In 
state court to recover on policy.— 
Harnischfeger Sal^s Corporation v. 
National Life Ins. Co., C C.A.WIs.. 72 
F.2d 921, distinguishlng Brown v. Pa¬ 
cific Jtut. Life Ins. Co., CC.A.S.C., 62 
P.2d 711 on difference in faets. 
Aetion asssrtiag rates coaflsoatoxy 
Action by telephone comjiany 
against director of public worlss, su- 
pervisor of public Utilities, and oth- 
ers, asserting rates wcre contiscato- 
ry, was procceding in rem. and not in 
personam, within text rule.—^Pacific 
Telephone A Telegraph Co. v. Star 
Pub. Co., D.C.Wash„ 2 F.2d 151. 

Suito XLOt distnxbing costody 

(1) The federal court may not en¬ 
joln suits to declare the rights of 
claimants to a res in its custody it 
such suits do not and cannot disturb 
its custody.—Bryant v. Atlantic 
Coast Line R. Co., C.CA.N.Y., 92 F. 
2d 569. 

<2> So, the pendency in a state 
court of an action in personam which 
involves no claim to. or lien on, spe- 
cific property in the possesslon of 
the federal court. and no Issue of 
which that court has acquired exclu¬ 
si ve Jurisdiction, presents no ground 
for a dependent bili to stay it. 

U.S.—Riehle v. Margolies, N.Y., 49 S. 
Ct. 310, 279 U.S. 218, 73 L.Ed. 669 
—^Holmes County, Miss.. v. Bur- 
ton Const. Co., C.C.A.Miss., 272 F. 
565—^In re Sugar Products Co, D. 
C.N,Y.. 247 F. 623. 

S.C—Little V, Southern Cotton OU 
Co., 153 S.E. 462, 156 S.C. 480. 
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is some authority upholding the right of a federal 
court of equity to enjoin proceedings at law in the 
state courts impairing the jurisdiction assumed not- 
withstanding that both actions are in personam.^ 

The prohibition of the statute is subject to the 
further exception that the federal court may in a 
proper case issue an injunction where the state 
court is without jurisdiction.^ Also, where the 
elements of federal and equity jurisdiction are 
prescnt, the federal courts may enjoin the institu- 
tion of proceedings to enforce local statutes and 
regulations which are repugnant to the federal con- 
stitution and it has been broadly said that where 
such a question is involved, an exception to the 
statutory prohibition exists permitting a federal 


21 C.J.8. 

court of equity to intervene in state court pro- 
ceedings.4 Of course, in juncti ve relief which does 
not interfere with the action of a state court may be 
granted by a federal court.® 

Where an injunction is necessary and proper, as 
to protect the first acquired jurisdiction of the fcd- 
eral court, it should ordinarily be directed to the 
parties and not to the jud^e of the state court.® 

Effect of removal of cause. It is generally held 
that the prohibition against injunction does not ap- 
ply where a cause is properly removed from a state 
court to a federal court, and that the latter court 
may protect the exclusive jurisdiction thercby ac¬ 
quired by enjoining subsequent proceedings in the 
cause in the state court,^ the issuance of the injunc- 


a. U.S,—Brown v. Pacific Mut. Life 
Ins. Co.. C.C.A.S.C.. 62 P.2d 711, 
713. 

**ITpon further conslderation of the 
Kline case. [Kline v, Burke Const. 
Co.. Ark.. 43 S.Ct. 79, 260 U.S. 226. 
67 L.Bd. 226. 24 A.I 1 .R. 1077. revers-. 
ingr. C.C.A., Burke Const. Co. v. Kline. 
271 P. 605] we flnd nothlngr.in it 
which llxnlts to actions In rem the 
risht of a federal court of equitjr 
to protect its jurisdiction. It in¬ 
volved no situatlon where it was 
necessary for a court of equity to 
protect against encroachment on Its 
jurisdiction or the lawful eifact of its 
ordera and decrees, but merely one 
where independent proceedings were 
pending in the state and federal 
courts. in both of which the ultimate 
relief sought was a money Judg- 
ment.”—^Brown v. Pacific Mut. Life 
Ins. Co.. supra. 

Snit to oaaoel polley 
Federal equity court first acqulrlng 
jurisdiction of suit to cancel Insur¬ 
ance policy for fraud had i>ower* to 
enjoin. interference with jurisdiction 
by prosecutlon of proceedings at law 
in state court .—New York Life Jns. 
Co. V. Truesdale. G.C.A.S.C.. 79 P.2d 
481. followed In Truesdale v. New 
York Life Ins. Co.. 79 F.2d 486— 
Brown V. Pacific Mut. Idfe Ins. Co., 
C.C.A.S.a. 62 P.2d 711 . 

2. U.S.—Union Central Life Ins: Co. 
V, McAden, D.C.Tex., 21. P.Supp. 110 
—^Pullen V. Pattoni, p.C,Tex.. 19 P. 
Supp. 340—^Plcrce v. National Bank 
of Commerce In St. Loizis. C.C.A. 
Mo.. 282 F. 100. 

15 C.J. p 1179 note 83. 

Z* U-S.—Wells Fargo & Oa v. Tay- 
lon Miss.. 41 S.Ct 93. 254 U.S. 176. 
65 L.Bd. 205, reverslng* Taylor v. 
Wells PCurgo Co., 249 F; 109. 161 
CCJL 161—American Mut. Liabil- 
Ity InSL Co. v. Volpe. C.G.A.N.J., 284 
F. 75—^Lowther v. New York Life 
Ins. Co., aaA.K.J., 278’F. 405. , 

inessc» for rnle 

The prohibition of the statute dbesi 


not apply for the reason that no pro¬ 
ceedings in the state courts have yet 
begun.—Lindsley v. Natural Carbonic 
Gas Co., C.C.N.Y., 162 F. 954—Palat- 
ka Waterworks v. Palatka, C,C.Pla., 
■■127 F. 161. 

SegulAtloiL oonflsoatoxy rates 

The United States courts have ju- 
rlsdlctl n to restraln the enforce- 
ment of a regulation fixing rates for 
railway fares which were admittedly 
confiscatory.—City of San Antonio 
v. San Antonio Publio Service Co.. 
Tex.. 41 S.Ct. 428, 255 U.S. 647, 66 
L,Ba, 777, affirming, D.C.. San An¬ 
tonio Public Service Co. v. City of 
San Antonio. 267 F. 467. 

XnjnnotioxL by statutory court 

(1) Under Judicial Code 5 266, 28 
U.S.C.A. 5 880, providing that oiily 
a specially constituted court shall Is¬ 
sue InterloGutory Injunctions against 
the enforcement of state statutes on 
the ground of their unconstltutional- 
ity, and that such injunctions shall 
be stayed if a stay against the ,en- 
forcement of the statute is grranted 
in a state court, a federal court canr 
not deprive a state court of compe¬ 
tent Jurisdiction of tbe power to hear 
an action for enforc,ement of a stato 
statute on the merits where appllca- 
tlon is made in such suit for a stay 
of other proceedings to enforce the 
statute.—Michigan Public Utilities 
Commlssion v. Michigan State T^e- 
I^one Co.. 200 N.W. 749, 228 Mich. 
658: 

• <2) However, the federal court‘in¬ 
junction is not stayed by the state 
court proceeding where the state 
court has granted >no stay of en¬ 
forcement of the statute.—Interboiv 
ough Rapid Transit Co. v. Gilchrist, 
D.C.N.Y., 25 P.2d 164, reversed on 
other grounds,' C.C.A.. 32 F.2d 1015. 

C3> An injunction Issued under' 
thls statute ddes not deprive defend¬ 
ant of pemedy for the enforcement 
of the statute, but merely withholds 
the remedy until ‘the validity of the 
sti^tute 'is determined.—^Danlel v.’ 
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Conestee Mills. 191 S.E. 76, 183 S.C. 
337. 

4. ' U.S.-^and Development Co. of 
Louisiana v. City of New Orleana 
D.C.La., 13 F.2d 898, reversed on 
other grounds, C.C.A., 17 P.2d 101$. 
'5. U.S.—Plnckney v. WyUe, C.C3JL 
Tei.. 86 F.2d 541. 

16 C.J. p 1181 note 50. 

6. U.S.—^Havncr v. Hegnes, C.CJL 
lowa, 269 P. 637. 

7> U.S.—^Hquitable Life Assur. Soc. 
of U. S. V. Wert, CC.A.Neb., 102 
P.2d 10—^Bryant v. Atlantic Coast 
Line R. Co., C.C.A.N.Y., 92 P.2d 6$9 
—Queensboro Nat. Bank of the 
City of New York v. Kelly, D.C.N. 
Y., 15 F.2d 395—State ex rei. Glas- 
sell v. Shell Petroleum Corpora¬ 
tion, D.C.La.,, 20 F.Supp. 796--KoI- 
kin V. Gotham Sportswear, D.C.N. 
Y., 10 F.Supp. 682—Automobile Ina 
Co. of Hartford, Cozin., v. Harri- 
son, D.C.N.Y., 7 P.Supp. 846—B1 
Paso & Southwestern Co. v. Rlddle. 
D.C.Tex.. 287 P. 173, afflrmed. C. 

C. A., 294 F. 892—Colleton Mercan- 
tile & Manufacturing Co. v. Savan- 
nah River Lumber Co., C.C.A.S.C., 
280 P. 358—^Hunt v. Pearce, CCA. 
Okl., 284 F. 321, afflrmlng, D.C., 271 
F. 49)5—MeCabe v. Guaranty Truet 
Co. of New York, N.Y., 243 P. 845, 
166 C.C.A. 357—^Prazier v. Hlnea 

D. C.S.C., 260 F. 874—^Palmer v. Del- 
aware, L. & W. R. Co., D.C.N.T., 
222 P. 461—^Donovan v. Wells, Far¬ 
go & Co.. Mo., 169 P. 363, 94 C.C.A 
609, 22 L.R.A.,N.S., 1250—Chicako, 
R. I. & P. R: Co. V. Stepp, C.C.M 0 ., 
161 F. 908, afflrmed 164 P. 785, 90 
C.C.A. 431. '22 L.R.A.,N.S., 860— 
New York Mut. L. Ins. Co. v. Lang- 
ley. C.C.S.C., 146 P. 416— Rochester 
German Ins. Co. v. Schmidt, CC. 
-8.0., 126 F. 998-— Virginla-Carolina 
Chemical Co. v. Home Ins. Co., S. 
C., 113 F. 1, 51 C.C.A. 21, certiorari 
dismissed 23 S.Ct. 864, 189 U.S. 617, 
47 KEd. 926—Terre Haute & L 
R.* Co. V. Peoria & P. U. R- 
oaiU.. 32. F. 343r-Sinclair T. 
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tionbeingamatter of discrction:* but this ruic does , p 334 note SO-p 335 note 59, it may grant such an 

to the federal court® Since the jurisdiction of the ' although it 

federal court attaches upon the filing of a sufficient > ^ ® 

petition for removal and bond, as appears in the j transcript of the state court procecding has bcen 
CJ.S. titie Removal of auses § 222. also 54 CJ. j filed in the federal court.» The injunction must 


PIcree, C.C.Mass., 60 P. 851— 
Bridffcs v. Sheldon, CC.Vt, 7 P. 
19, 18 Blatchf. 295, 607. 

S.C.—Thrower v. Kistler, 178 S.E. 

126, 174 S.C. 479. 

15 C.J. P 1181 note 51. 

Contra Fisk v. Union Pac. R. Co., C. 
C.N,Y., 9 P.Cas.No.4,327. 6 Blatchf. 
362—Penroso v. Penrose, C.C.N.Y., 
19 F.Cas.No.10,958, 17 Blatchf. 332. 
Beauisltes to JxiilsdiciioiL of injimc. 
tlon suit 

Where a law actlon was removed 
from a state court to a federal court. 
the Quostion of the latter's Jurisdic¬ 
tion of a suit to enjoln plaintiff in 
the law actiou from proceediny fur- 
ther in the stato court “resolvcd it- 
self into three constituent auestions: 
Did tho court have jurisdiction of 
the parties? Did it have jurisdiction 
of the subject-matter? Did it have 
jurisdiction In the main—^that is, tho 
law-action?”—^Dillingrer v. Chicago. 

B. & Q. R. Co., C.C.A.MO., 19 P.2d 
196, 197. 

Aaoillaxy prooeoding 

(1) The Injunction Is ordlnarily 
granted in an equlty procoeding an- 
clllary to the action removed.—Madi- 
Bonvllle Traction Co. v. St. Bernard 
Min. Co., Ky.. 25 S.Ct. 261, 196 tl.S. 
239, 49 L.Ed. 462—Dlllinger v, Chica- 
go, B. & Q. R. Co., C.aA.Mo., 19 P. 
2d 196—Kolkin v. Gotham Sports- 
wear, D.C.N.Y., 10 P.Supp. 682—^Don- 
ovan V. Wells, Fargo & Co., Mo., 169 
F. 363, 94 C.C.A. 609, 22 L.R.A.,N.S.. 
1260—McAlister v. Chesapeake & O. 
R. Co., ICy., 167 P. 740, 85 CC.A. 316, 
13 AnruCas. 1068. 

(2) The determlnatlon of whether 
a cause should be removed should be 
by the federal court havlng Juris¬ 
diction of the actlon at law, and not 
as a part of the injunction 6uit.— 
Donovan v. Wells, Fargo & Co., su¬ 
pra. 

Babsequeot Mpeurate actlon in stata 
court 

(1) Removal of action to federal 
court does not warrant federal 
court*s granting Injunction to re- 
Btrain prosecution ot a second action, 
based on a 'separate and distinet 
cause of action, in the state court. 
—Western Union TeL Co. v. Cooper, 

C. C.Ga., 182 P. 710—16 ' aj. p 1181 
note 61 Cb]. 

(2) Where action was removed to 
federal court, prosecution of second 
nction on same cause of action. but 
for less than amount sufficient to 
«Jve federal court Jurisdiction, 
Wlnat foreign Corporation and two 


of its officers, who were citisens of 
state where action was brought 
could not be enjcinod by federal 
lourt.—Honolulu Oil Corporation v. 
Patrick, CC.A.Cal.. 71 F.2d 664. 

Xa Porto Blco 

The rule applies to causes re¬ 
moved from insular courts of Porto 
Rico to district court of Unlt«d 
States.—Russell & Co. v. Mestro, 12 
Porto Rlco Fed, 338—Wenar v. Pohl, 
l Porto Rico Ped. 37. 

a U.S.—Young V. Southern Pac. Co.. 

C.C.A.N.Y., 15 P.2d 280. 

Injunction not necessary 
The federal court will not grant 
an Injunction where the state court 
granted the motion to remove and it 
did not appear that any attempt 
would be made to continue the pro- 
ceedings in the state court.—^MeCabe 
V. Guaranfy Trust Co., N.Y., 243 P. 
845, 156 C.C.A. 367. 

W.Va.—^White v. Holt, 20 W.Va. 
792. 

Omum Bot renunmbla 
The statutory prohibition aguinst 
the granting by a federal court of 
an injunction to stay proceedings in 
a stete court cannot be evaded by 
the filing of removal papers by a de¬ 
fendant and then by injunction stay- 
Ing further proceedings in the fed¬ 
eral court, If the cause be in fact 
not removable.—Hlgglns v. Callfor- 
nia Prune & Apricot Growey, C.C.A. 
N.Y., 3 F.2d 896. 

la U.S.—Chesapeake & Ohio Ry. Cb. 
V. Cookrell, Ky., 34 S.Ct. 276, 232 
U.S. 146, 58 Ii.Ed. 544—Chesapeake 
& O. R, Co. V. McDonald, Ky., 29 

S. Ct 646, 214 U.S. 191, 63 L.Ed. 
963—Chesapeake & O. R. Cow v. 
MeCabe. Ky., 29 S.Ct 430, 213 
XJ.S* 207, 53 L.Ed. 766—Atchiflwin, 

T. & S. P. Ry. Co. V. SmiUt C.C. 
A.Cal., 47 F.2d.223—Lamson v. Su¬ 
perior Court of Califomia In and 
for Santa Clara County, D.C.Cal., 
12 P.Suppi 812—Wfeland v, Xew 
York Cent. R. Co., D.C.N.Y., 9 F. 
Supp. 672—^Muir v. Loulsvllle & N. 
R. Co., D.C.Ky., 247 P. 888. 

15 aJ. p 1181 note 62. 
mjunctlos. pendJxLg d0tex]zil]iatio& as 
to removal 

(1) A federal court may, under sev- 
eral authorities, enjoin proceedings In 
tbe state court pending its determlna- 
tion of whether or not the cause Is re¬ 
movable. 

U.S.—PMLzler V. Hines, D.aS.CL, 260 
P. 874—^Donovan v. Wells, Fargo 
& Co., Mo., 169 P. 368, 94 aCA. 
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609, 22 1250—McAlls- 

trr V. Cht^sapeake & O. H. Co., 
Ky., 167 P. 740, 85 C.C.A, 316, 18 
Ann.Cas. 1068—Warnm v. Ives, C. 
C.Mioh., 29 P.Cas.N’o.17.197, 1 

356. 

Mont.—Goldon v. Northern Pacific R- 
Co,. 104 P. 649. 39 Mont 435. 84 
L.ri.A-,N.S., 1154. 18 Ann.Cas. 

886 . 

(2) Howet'er. It has also been held 
that an injunction will not be grant¬ 
ed until the question of the right to 
remove the c.au8e has teon finaliy de- 
cidod.—Prishmun v. Insurance Com- 
panies, C.C.Kan.. 41 P. 449—Wagner 
v. Drake. D.C.Iowa, 31 P. 849. 

Daogsr of ixreparabls injury nsess- 
sary 

Tho acta of congress contemplate 
the Issue of er parte orders from a 
federal court to restraln the trial 
In a state rourt of a cause that is 
entitled to removal only when it ap* 
pears that there is danger of Irrep- 
arable injury from delay.—^People 
V. Judge Detrolt Super. Ct, 1 N.W. 
985. 41 Mich. 31. 

Dsoislos oa motion. to mmand pra» 
requisita 

Injunction will not ordlnarily be 
granted before a motion to remand 
the cause has been declded, unlcss 
the right of removal is beyond dis- 
pute.—Sinclair v. Pierce, C.G.Mas8., 
50 F. 851. 

Where petition for removal is heia 
insuStadent to warrant removal, the 
fedoral court will not enjoin the 
state court procecding.—Daker v. 
Jcclcsonville Traction Co., D.C.Pla. 
247 P. 718. 

11« U.S.—Coeur D'Alcne R. & Nav. 
Co. V. Spaldlng. Idaho, 93 F. 280, 
35 C.C.A. 295, certiorari denied 19 
S.CL 884, 174 U.S. 801, 43 L.Bd. 
1187. 

15 C.J. p 1181 note 53. 

InabiUty to obtaln txansorlpt 
Where plaintiff refused to file in 
the state court his pleadlngs, etc., 
seeking In that way to prevent re¬ 
moval of the cause to the federal 
court, as proper transcript could 
not be made up, the federal court 
may enjoin plaintiff from further 
proceedings in the cause; but, where 
plaintiff by stipulation agreed to a 
method of curlng the deficiency, no 
injunction- can be Issued until the 
transcript has been filed and the 
cause removed.—^Atlantic Coast Line 
R. Co. V. Peaster, D.C.S.C., 269 P. 
881. 
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be dircctcd to thc parties, and not to the state court 
itself.i2 

As incident to equitahle jurisdiction gcnerally. 
Where a federal court has assumed jurisdiction 
of a suit based on some well recognized equitable 
ground, and the case is one which is appropriate 
for the exercise of equitable and injunctive pow- 
ers of the court, it may enjoin proceedings in 
a state court which may have the effect of defeat- 


21 C.J.S. 

ing or impairing the jurisdiction so assumed 
this is the case even though the state court pro- 
ceedings were first instituted, if the remedy there 
available is inadequate.^^ So the federal court may 
grant equitable relief involving the enjoining of 
suits at law in the state courts where the remedy at 
law is inadequate,i5 or where the state court pro- 
ceeding was brought ohly for vexatious or malicious 
purposes,!® or in order to prevent a person from 
being subjected to a multiplicity of suits.i7 


12. U.S.—^lladisonville Traction Co. 
V. St. Bornard Mln. Ck)., Ky„ 25 
S.Ct. 251, 196 U.S. 230, 49 KEd. 
462—^Palmer v. Delaware, L. & W. 

R, Co., D.C.N.T., 222 F. 461- 

13. U.S.—^Equitable Life Assur. 
Soc. of U. S. V. Wert, aC.A.Neb.. 
102 ’ P.2d 10—Jamerson v. AllI- 
ance Ins. Co. of Philadelphia, C.C. 
A.I11., 87 F.2d 253. afflrming. D.C., 
Alliance Ins. Co. of Philadelphia v. 
Jamerson. 12 F.Supp. 957, cer¬ 
tiorari denied Jamerson v. AHi- 
ance Ins. Co. of Philadelphia, 57 

S. Ct. 753. 8^0 U.S. 683. 81 LuEd. 
886—^New Tork Life Ins. Co. v. 
Truesdale, C.C.A.S.C.. 79 F.2d 481. 
followed in Truesdale v. New 
York Life Ins. Co., 79 F.2d 486— 
Kats Drugr Co. v, W. A, Sheaffer 
Pen Co., D-.C.MO., 6 F.Supp. 212— 
U. S. V. Mcintosh, D.C.Va.. 2 F. 
Supp. 244, rehearlng* denied 3 F. 
Supp. 715, appeal dismissed, C.C. 
A.. Mcintosh v. U. S., 70 F,2d 507, 

' certiorari denied 55 S.Ct. 101, 293 
U.S. 586, 79 L.Ed. 682. 

“VVhile by the act a limitatlon up- 
on equitable Jurisdiction is created, 
this statutory prohibition does not 
prevent the federal court from en- 
Joinincr the maintenance or institu- 
tion of suits in the state court which 
wouid interfere with or frustrate 
cquity Jurisdiction, if such is pre- 
sented by the bilL”—^Alliance Ins. Co. 
of Philadelphia v. Jamerson, U.C.I11., 
12 F.Supp. 957, 963, affirmed, CA1.A.. 
Jamerson v. Alliance Ins. Co. of 
Philadelphia, 87 F.2d 253, certiorari 
demed 67 F.2d 753, 300 U.S. 683, 81 
L.Ed. 886. 

mmlted relief 

The statute does not deprive the 
federal court of Jurisdiction of the 
subject matter of a suit seekin^r 
equitable relief agrainst an action in 
the state court even thougrh the court 
is prevented by the statute from 
Sranting complete relief, and it may 
grant suoh relief as is within its 
power.—^Western Union Telegraph 
Co. V. Tompa, C.C.A.N.T., 61 F.2d 
1081. 

TToDslr use of processes of conxts 
A federal court may prevent a 
plaintiff from making an unfair use 
of ‘ the processes of courts of laii^ to 
deprive complainants of rights 


which, under the faets alleged in the 
bili, the state court cannot ade- 
quately protect.—^National Surety 
Co. V. State Bank of Humboldt, Neb., 
120 F. 693. 600. 56 C.C.A. 667, 61 L 
R.A. 394—15 C.J. p 1180 note 46. 

XnJunotioxL deprlTlng of Jnxy trlal 
InJuncLions by federal court of 
equity against prosecution of actions 
in state courts, which will deprive 
defendant of right to a Jury trlal, 
should not be granted without very 
substantia! reasons therefor.—^New 
York Lifo Ins. Co. v. Stoner, C.C.A. 
Mo., 92 F.2d 845. 

Necessity for InJunotlTe relief not 
shown 

(1) Generally.—Southern Grocery 
Stores v. Hollis, C.C.A.S.C., 63 P.2d 
851—^Kennedy v. City of White Bear 
Lake. D.CMinn., 22 F.2d 862—Na¬ 
tional Quarries Co. v. Detroit, T. & I, 
R, Co.. C.C.A.Ohio, 10 F.2d 139— 
Union Contrai Life Ins. Co. v. Mc- 
Aden, I>.C.Tez., 21 F.Supp. 110. 

(2) A federal court of equity will 
not enjoin a state, court proceeding 
on the ground that if the funds are 
permitted to go to defendant recelv- 
ers they will be dissipated by the 
costs of the recelvership, where 
there is no certainty that the same 
wouid not be 'true if the funds were 
turned over to plaintiffs, who are al¬ 
so receivers.—^Phillips v. Noel Const. 
Co., 266 F. 603, 49 App.D.C. 379, cer¬ 
tiorari denied 41 S.Ct. 7, 254 U.S. 631, 
65 L.Bd. 447. 

Ids, U.S.—Brown v. Pacific Mut 
Life Ins. Co.. C.C.A.S.C., 62 F.2d 
711. 

15w U.S.—Ruhlin v. New York Life 
Ins. Co., C.C.A.Pa,, 93 F.2d 416, 
certiorari granted 58 S.Ct, 408, 302 
U.S. 681, 82 L.Ed. 526, vacated on 
other grounds 58 S.Ct. 860, 804 U. 
S. 202, 82 L.Ed.-1290, mandate con- 
formed to, D.C., New York Life 
Ins. Co. V. Ruhlin, 25 F.Supp. 65 
—Western Union Telegraph Co. v. 
Tompa, C.C.A.N,Y., 51 F.2d 1032— 
Pacific Mut. Life Ins. Co. of Cal- 
ifomia v. Hartman, D.C.Okl., 10 P. 
Supp. 426—^U. S. V. Mcintosh, D.C. 
Va., 2 F.Supp. 244, rehearing de¬ 
nied 3 F.Supp. 715, appeal dls- 
missed, C.C.A., Mcintosh v. U. S., 
70 F.2d 507, certidmH denied 55 
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S.ct. 101, 293 U.S. 686, 79 L.Ed. 
682. 

Practioal Inadeqnsey 

«Somethlng more than a theoreti- 
cal inadequacy of legal remedy must 
exlst in ordor to Justify the issu- 
anco of an Injunotion. ... It 
must be a practicai inadequacy of 
remedy sufficient to Justify a court 
of equity in exercislng Its Jarlsdic- 
tion in favor of a plalnt ff whose 
.xights will be substantially and ad- 
versely affected if such injunction is 
not granted.''—^Equitable Life Assur. 
Soc. of U. S. V. Wert, C.C.A.Neb., 102 
•F.2d 10, 16. 

16. U.S. — American Optometrlc 
Ass'n V. Ritholz, C.C.A.I11.. 101 P. 
2d 883, certiorari denied Rithhols 
V. American Optometric A8S'n, 59 
S.Ct 1047, 807 U.S. 647, 83 L.Ed. 
1527, motlon and petition denied 
60 S.Ct. 70—Higglns v. Califomia 
Prune & Apricot Growers, C.C.AN, 
Y., 282 P. 660. 

Eqnltablo neoMsity for Uijnnotive ra. 
lief not shown 

U.S.—^New York Life Ins. Co. v. 
Stoner, C.C.A.M 0 ., 92 F.2d 845. 

17. U.S.—^Armour & Co. v. Haugen, 
C.aA.N.D., 95 F.2d 196. 

15 C.J. P 1180 note 47. 

Faotors to be consldered; requisite 
allegations 

(1) In determining whether federal 
court of equity will so act. the fac- 
.tors to be considered are the real 
and substantlal convenlence of ali 
parties, the adequacy of plaintlff's 
legal remedy, the situatlons of the 
different parties, the points to be 
‘conlested and the resuit which will 
follow if Jurisdiction is assumed or 
denied; and such suits will not be 
enjoined where the Issues In the 
suits are not nocessarily identical 
and rights of parties wouid be prej- 
udiced.—^Armour & Co. v. Haugen, 
supra. 

(2) AI though state court actions 
constituted a “multiplicity of suits," 
they will not be enjoined in absence 
.of .allegation that resuit of one trlal 
in state court wouid not dispose of 
all cases or that state court was 
powerless to try all cases as one 
case.—^Equitable LijPe Assur. Soc. of 
‘u. S. V. Wert, C-CA-Neb., 102 FM 

*ao. * 
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' On thc other hand, a fedcral court cannot pjrant , 
equitable rclief to restrain the proscciition of an | 
action in the state courts wherc the complaininjj i 
party could secure full and adequate relicf in thc 
state court proceedings.18 

Enjoining enforccment of judgmcnt. A fedcral ' 
court excrcising equitable powers may deprive a 1 


party, hy means of an injimction, of the benefit of 
a final judji^cnt obtained in a state court in cir- 
ciimstances wherc 4ts enforccment woiild bc con- 
trary to rccoffnized princii>lcs of equity and thc 
stanclards of j^ood conscience, as where thc judg¬ 
mcnt is void, r»r based on fraud, accident, or mis- 
takc, without fault or negligence of the complain- 
ing party.13 Inilced, there is authority broadly to 


la U.S.—Pacific Indemnity Co. v. 
Hlte, D.C.Or., 24 F.Supp. 662. 
However, It has been said that 
the federal court may furnish equi¬ 
table relief wlthin Its jurisdiction 
notwithstandmg the party seekinff to 
restrain prosecution of the state ac¬ 
tion has a remedy in the state court. 

_Western Union Telegrraph Co. v. 

Tompa, C.C.A.N.Y., 51 F.2d 1032. 

pederal Judffxnexit in bar 
Suit brought by party fnilingr to 
obtain Judgment in law action in fed- 
erai court. to relitigate same mat- 
ter in state court under pretense of 
equitable action to reform, will not 
be enjolned by federal court, since 
defendant in such suit need only 
plead federal court Jud^rment as bar. 
—^Allon V. American Fidelity & Cas- 
ualty Co., CC.A.Tex. 80 F.2d 468. 

19. U.S.—Atehison. T. & S. P. Ry. 
.Co. V. Wells, Tex., 44 S.Ct 469, 266 
U.S. 101, 68 UEd. 928, reversing, 
’ C.C.A.. 285 F. 369—Wells Fargo 
Co. V. Taylor, Mips., 41 S.Ct. 93, 
264 U.S. 176, 65 L.Ed. 205. re¬ 
versing, C.C.A., Taylor v, Wells 
Fargo & Co., 249 F 100, 161 C.C 
A. 161—Bryant v. Atlantic Coast 
Line R. Co., CCA.N.Y., 92 F.2d 
669—^Folk V, Monsell, C.C.A.Okl., 
71 F.2d 816—City of Norwalk. 
Ohlo, V. Equitable Trust Co. of 
New York, C.aA.Ohio, 63 F.2d 
911, certiorari granted Chase 'Nat. 
Bank of City of New York v. City 
* of Norwalk, Ohio, 64 S.Ct. 73, 290 
U.S. 614, 78 L.Ed. 637, reversed on 
’ other grounds Chase Nat. Bank v. 
City of Norwalk, Ohio, 54 S.Ct. 476, 
291 U.S. 431, 78 L.Ed. 894—Ameri¬ 
can Surety Co. of New York v. 

. Baldwin, C.C.A. Idaho, 55 .F.2d 
655, reversing. D.C., 51 P.2d 696, 
and certiorari granted Baldwin v. 
American Surety Co. of New York, 

62 S.Ct. 500, 286 U.S. 537, 76 L.Ed. 
1276, reversed on other grounds 
Baldwin v. American Surety Co.. 

63 S.Ct. 98. 287 U.S. 166, 77 L.Ed 
231, 86 A.L.R. 298—Riverside Oil 
& Refining Co. v. Dudley, C.C.A. 
Okl., 33 F.2d 749—Lynch v. Inter¬ 
national Banking Corporation, C.C. 
A.Cal., 31 P.2d 942, certiorari de- 
nied 50 S.Ct. 28, 280 U.S. 571, 74 L. 
Ed. 624—Jefferson v. Gypsy Oil 
Co., C.C.A.Okl., 27 P2d 304—Bal- 
lard & Ballard Co. v. Munson S. 
*S. Line, C.C.A.Ky.,' 26 F.2d 252. 
certiorari de^nted 49 -S.Ct 17. 278 U.' 


S. 611. 73 L.Ed. 636—Sm th v. Ap -1 
ple, C.C.A.Kan., 6 P.2d Sr>9—Union 
Central L'fe Ins. Co. v. McAden, D. 
C.Tex.. 21 F.Supp. IIA—Pullen v. 
Patton, D.CTex., 19 F.Supp. 340— 
Exchangs Nat. Bank of Shreve- 
port, La. V. Joseph Reid Gas En¬ 
gine Co., C.C.A.La.. 287 P. 870, af- 
flrmlrg, D.C.. Joseph Reid Gas 
Engine Co. v. Exchange Nat. Bank, 
281 P. 847—American Mut. Liablli- 
ty Ins. Co. V. Volpe. C.C.A.N.J.. 284 
F. 75—^Wagner Electric Mfg.' Co. v. 
Lyndon, C.C.A.Mo., 282 P. 219. 
certiorari deniod 43 S.Ct. 361, 261 

U. S. 614. 67 L.Ed. 827. and appeal 
d smissed 43 S.Ct. 589. 262 U.S. 
226. 67 L.Bd. 961—Pierce v. Na¬ 
tional Bank of Commerce In St. 
Louls. C.C.A.MO., 282 F. 100— 
Lowther v. New York Life Ins. Co., 
C.C.A.N.J.. 278 P. 40WSeaho''rd 
Air Line Rv. Co. v. Powler, DC.N. 
a. 275 P. 239—Mohawk Oil Co. v. 
Layne. I>.C.La.. 270 P. 841—Pierce 

V. National Pank of Commerce in 
St Louis, C.C.A.JTO., 2f8 P. 487—. 
U. S. Railro^^d > dministration v. 
Bi^rch. DC.S.C.. 254 P. 140, 

15 C.J. p 1179 note 35, p 1180 note; 

46. p 1181 note 49. ' 

rra'Td 

(11 Party suirg to onjoin enforce- 
ment of judgmont fmudulently ob¬ 
tained in state rourt must show vaiid 
defense to cause of action on whJch 
judgment was rendered. that he was 
nrevented by cxtrinsic fraud, acci¬ 
dent. mistake, concealment, or other 
chicanery from presenting such .de¬ 
fense, and that he had not been neg- 
llgent in availing himself of It.— 
Mcir‘tt V. Robbins, C.C.A.Kan., 81 F. 
2d 431, affirmlng, D.C., 14 F.Supp. 
602, certiorari henied 66 S.Ct. 940, 
298 U.S. 675, 80 L.Ed, 1397. 

(2) It has been held that the fed¬ 
eral courts will act only in the case 
of extrinsic or collateral fraud op- 
erating not on matters pertalning to 
the judgment Itself, but with respect 
to the'manner In which it was pro- 
cured, as where it was practiced on 
a party so as to prevent him from 
making a full defense; the courts 
will not enjoin enforcement of a 
Judgment on acoount of intrinsic 
fraud, practiced during the course 
of the trial, such as the use of 
forged instrunaents or perjured tes- 
timony, nor can they act on thc 
ground of newly discovered evidence ■ 
Phillips Petroleum Co. v. Jexikins, C. 
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j O.A.Ark.. 91 F.2d 183—Mrffett v. Rob- 
i hins, C.C.A.Kan., 81 P.2d 431, afflrm- 
ing, D.C.. 14 F.Supp. 602, certlomri 
denied 56 S.Ct. 940, 29S U.S. 675, 80 
L.Ed. 1397. 

(3) A ftderal court may set as!de 
a sale of the lar.d of an infant, 
fraudulently made by his guardlan 
under authority derived from a state 
court.—^Arrowsmith v. Gleason, Ohio, 
9 S.Ct. 237, 129 U.S. 8$, 32 L.Ed. 630. 
Bosnody In state court 

(1) Where fedcral court had ju¬ 
risdiction of action to restrain en¬ 
forcement of final judgment fraudu¬ 
lently or unlawfully obtained in a 
state court, it was error to deny 
relief on the ground that complain- 
ants had a right to petition in thc 
state court to have the judgment set 
flside, since complainants were not 
confined to such remedy.—The Pire- 
stone Tire & Rubber Co. v. Marlboro 
Cotton Mills, C.CA.S.C., 282 F. 811. 
modifying, D.C., 278 P. 816, cer¬ 
tiorari .denied Marlboro Cotton MiPs 
V. Pirestone Tire & Rubber Co., 43 S. 
Ct. 248, 260 U.S. 749, 67 L Bd. 494. 

(2) Howevor, it has been held that 
a bili to prevent enforcement of 
judgment on ground cf fra:^d and 
perjured testlmony is properly d'fi- 
missed, where state sup'eme court, 
while assertirg that it had power to 
order now trial, refused to do so.— 
American Bakories Co. v. Vining, C. 
C.A.Pla., 80 F.2d 932. afflrming, D.C., 
13 F.Supp. 323. 

XiCgU zemedy held inadoquate, re- 
quiring appUeation of text rule.— 
Petzer v. Johnson. C.C.A.Okl., 16 P. 
2d 145, certiorari denlcd Johnson v. 
Fetzer, 47 S.Ct. 456. 273 U.S. 751, 71 
L.Ed. 873. 

Bquitablc groxuds for tnjimctfve re. 
lief zLot showa. 

(1) Generally.—Superior Oil Cor¬ 
poration V. Matlock, C.C.A.Okl., 47 P. 
2d 993—Fidelity & Deposit Co. of 
Maryland v. Gaston, Williams & 
Wigmore, D.C.N.Y., 13 F.2d 267, af- 
firmed, C.C.A., 13 P.2d 268—American 
Bakeries Co. v. Vlnlng, D.C.Pla,, 13 
F.Supp. 323, afflrmed, C.C.A., 80 F.2d 
932. 

(2) As against objections that nec- 
essary i^rty to aq^ion was missing, 
that there had been no adversary 
trial, and that the action was barred 
by the statute of llmitations.—Mof- 
fett V. Robbins, C.C.A.Kan., 81 F.2d 
431, afflrming, D.C, 14 F.Supp. 602, 
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the eifect that, whatever may bc the application of 
thc prohibitory statute with respect to injunctions 
affccting actions in the state courts before final 
judgtnent therein, the statute does not prohibit the 
federal courts from acting in a proper case to en- 
join the enforcement of a final judgment,^® and 
that the prohibition of the statute does not extend 
to the issuance of an injunction against the en¬ 
forcement of a judgment obtained in a state ac- 
tion where the prosecution of the state suit would 
be enjoined but for the statute .21 So, notwith- 
standing some authority apparently to the con- 
trarj%22 it is held that a federal court may restrain 
thc execution of a state court judgment against the 
property of third person not a party to the judg- 
ment.23 It has even been held that in a proper 
case the court need not wait until judgment in the 
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state action is obtained, but may enjoin the enfo^c^ 
ment of the judgment should one be obtained.** 

On the other hand, an injunction will not be 
granted where the only objection to the judgment 
of the state court is that it was erroneously decid- 
ed,*5 or where no final decree capable of being 
enforced has been entered by the state court, but 
only an interlocutory decree.26 Neither will en¬ 
forcement of the judgment be enjoined where the 
fraud, accident, or mistake resulted in whole or in 
part from the fault or negligence of the complain- 
ing party.*^ 

Exercise of jurisdiction conferred by statute. 
Since the statute prohibiting the enjoining of state 
court proceedings is a mere limitation upon thc 
gencral equity powers of the federal courts, it may 
be varied by congress to meet the requirements of 

Bemedy in. state courts 

(1) The roznedy is by appeal In the 
state courts, and it will be assumed 
that state court will do Justlce and 
correct errors in exercise of Juris¬ 
diction, if any.—Clinton v, Coppedge, 
D.aOkl., 2 F.Supp. 935. 

(2) The text rule is especially ap¬ 
plicabis where Judgmont was af- 
firmed by the state supreme court— 
Wagrner Electric Mtg. Co. v. Lyndon, 
C.C.A.MO., 282 F. 210, certiorari de- 
nied 48 S.Ct 861, 261 U.S. 614, 67 
L(.Ed. 827, and appeal dlsmiesed 43 
S.Ct 589, 262 U.S. 226, 67 KEd. 
961. 

Befect not r^ed on. for appeal 

A Jud^rment cannot bo enjoined be- 
cause rendered without sufficient evi- 
dence where the complaining party 
elected to appeal therefrom on ques- 
tions of law alone.—^Lambert v. C3en- 
tral Bank of Oakland, CC.ACal.; 85 
F.2d 954, certiorari denled 57 S.Ct 
486, 800 U.S. 658, 81 KEd. 867. 

26. U.S.—Essanay Film Mfgr. Co. v. 
Kane, aC.AN.J., 264 P. 959, afflrm- 
ingr, D.C., 256 F. 271, and affirmed 
42 S.Ct. 818, 258 U.S. 368, 66 UBd. 
658. 

27. U.S.—Riverside Oil & Reflninff 
Co. V. Dudley, aC.A.OkL, 33 P.2d 
749. 

ZhJniLotlve rOUef pxoperly denled 

(1) In absence of allegration that 
matters constituting fraud were not 
known to complalnant in time for 
timely presentation in the state court 
before rendition of Judgrmeut—Riv¬ 
erside Oil & Refining Co. v. Dudley, 
supra. 

(2) Where complalningr party con- 
tinued in the trial without objection 
after havingr gained knowledge of the 
alleged defect in the proceedinKa— 
Moflett V. Robbins, C.C.A.Kan., 81 P* 
2d 431, afflrmingr, D.a, 14 F.Supp. 
602, certiorari denied 66 S.Ct 94(^ 
298. U.Sv 675, 80 I>.Bd. 1397. 


Certiorari denied 66 S.Ct. 940, 298 U. 
S. 675, 80 IxEd. 1397. 

(3) Where It is not alleged or 
proved that the fraud complalned of 
aff^ted the outcome of the lltiga- 
tlon.—Moffett v. Robbins, supra— 
Riverside Oil & Refining Co. v. Dud¬ 
ley. C.C.A.Okl., 33 F.2d 749. 

(4) Where failure to enjoin en¬ 
forcement of Judjrment will not re¬ 
suit in Irreparable loss and Injury to 
the moving party.—^Plerce v. Nation¬ 
al Bank of Commerce in St. Lfouls, 
C.CAHO., 282 F. 100—Pierce v. Na¬ 
tional Bank of Commerce in St. < 
Liduls, C.CAMO.. 268 P. 487, 

20l U.S.—Seay v. Hawkins, C.C.A 
Okl, 17 F.2d 710—^Petzer v. John¬ 
son. C.C.A.Okl.. 16 F.2d 145, cer¬ 
tiorari denied Johnson v. Fetzer, 
47 S.Ct. 465, 273 U.S. 751. 71 L.Ed. 
878—Smith v- Apple, C.C.A,Kan., 
6 P.2d 659—Chicago. R. I. & P. 
Ry. Co. V. Callicotte, C.C.A.MO., 
267 F. 799, certiorari denled Cal¬ 
licotte V. Chicago, R. I. & P. R. Co., 
41 S.Ct. 375. 266 U.S. 670, 65 D-Bd. 
791, 16 AUR. 386. 

Del.—Miles v. Layton, 193 A. 567, 
112 ALuR. 786. 

15 C.J. p 1179 note 34. 

• Beason for rule is that the fed¬ 
eral action is a new and independent 
suit for equitable rolief, presentingr 
a question not presented to, or de- 
cided by, the state court, and op- 
erates directly on the party to take 
from him a benefit to which he Is 
not entitled.—^W'ells Fargro & Co. v. 
Taylor, Miss., 41 S.Ct. 93, 254 U.S. 
175, 65 LuEd. 205, reversing: Taylor 
V. Wells VBXgo & Co., 249 F. 109, 161 
<XCA. 161—^Moffett v. Robbins, C.C. 
A-Kan., 81 F.2d 431, affirmlngr, D.C., 
14 F.Supp. 602, certiorari denied 56 
8.Ct 940, 298 U.S. 675, 80 D.Ed. 
1397. 

21. U.S.—^Western Union Telegraph 
Co. V. Tompa, C.C.AN.T.» 51 F.2d 
1032. 


22. U.S.—^Mills V. Provident Life, 
etc.. Co., Wash., 100 F. 344, 40 C.C. 
A 394—^Daly v. Sherlll, CC.La., 6 
P.Cas.No.3.553, 1 Woods 175. 

23. U.S.—Julian v. . Central Trust 
Co., N.a, 116 P. 96$, 63 C.C.A 438, 
affirmed 24 S.Ct. 399, 193 U.S. 93, 
48 L.Ed. 629. 

15 CJ. p 1180 note 37. 

24. U.S.—^Western Union Telegraph 
Co. V. Tompa, C,C.AN,Y., 61 F.2d 
1032. 

25w U.S.—^Andrew lannetta Funeral 
lElome V. State ' Board of Uuder- 
t&kers of Department of Health of 
Pennsylvahia, D.C.^, 27 F.Supp. 
618—^American Brake Shoe '& 

Poundry Co. v. Pere Marquette*^ R 
Co.. D.C.MIch., 278 P. 832. 

Bxxonaous spplioatlon. of statute of 
forefffn stata 

U.S’.—MofiCett V. Robbins, C.C.A.Kan., 
81 P.2d 431, affirmingr, D.C, 14 P. 
Supp. 602, certiorari denied 56 S. 
Ct 940, 298 U.S. 675, 80 L.Ed. 1397 
—^Hartford Life Ins. Co. v. John- j 
son, aaA.Mo., 268 P. 36. 
AppointmeiLt of reoeiver : 

Federal court, on application fori 
injunction to restrain proceedingrs, in ‘ 
state court, is concerned only with 
jurisdiction to appolnt receiver, and 
not proper exercise thereof.—Clinton 
v. Coppedgre, D.C.Okl., 2-F.Supp. 935. 
Erroneous assumptioiL of JuziBdlotion 
Althougrh state court Judgment 
may be attacked in federal courts un¬ 
der due process clause for lack of 
notice, federal Jurisdiction cannot be 
predicated on erroneous assumption 
of jurisdiction of subject matter by 
state court, where subject matter Is 
defined by state law and notice and 
opportunity to raise Judiclal question 
are alforded in state courts.—^Lam- 
bert V. Central Bank of Oakland, C. 
C.ACaL, 85 F.2d 954, certlorart de¬ 
nied 57 S.Ct. 437,. 300 U.S. 658, 81 
luEd. 867. 
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federal litigation.28 So the Interpleadcr Act, Ju- j 
dicial Code § 24(26), 28 U.S.C.A. § 41 (26), which j 
authorizes thc enjoining of parties to thc intcrplead- 
cr from further prosecuting any suits in any other 
courts on account of the property involved, has 
been held to modify the prohibition.29 Also it ap- 
pears that a federal court entertaining a procccd- 
ing under the Declaratory Judgment Act, Judicia! 
Code § 274d, 28 U.S.C.A. § 400, may in a propcr 
case enjoin a state court suit interfering with its 1 


jurisdiction over the matter;®® but jurisdiction to 
grant such rclicf will not be assumed where a full 
and complete remedy exists in the state court.® ^ 

Enjoining nonjudicial exercise of poxeer. The 
prohibition against inj unet ion apjdics only to thc rc- 
straining of the exercise of judicial powcrs by state 
courts and accordingly, notwithstanding thc 
statute, a federal court may enjoin state courts 
acting in a nonjudicial capacity,®® and it may cn- 


aa tJ.S.—^Treinies v. Sunshlne Min¬ 
ing Co., 60 S.Ct. 44. 308 U.S. 66, 

84 LbEd. -, affirmlng, C.CA., 90 

F.2d 651, affirming, D.C., Sunshlne 
Mining Co. v. Treinles, 19 F.Supp. 
587, certiorari granted Treinles v. 
Sunshlne Mining Co., 59 S.Ct. 489, 
306 U.S, 624, 83 L.Ed. 1029, re- 
hearlng denied 60 S.Ct. 464. 
“Congress has authority, where 
there is conflicting Jurisdiction over 
the subject-matter, either to confer 
upon the federal courts power to en¬ 
join proceedings in a state court 
. or to prohibit the exercise of 
'that power.’*—^Fldelity & Deposit Co. 
of Maryland v, A. S. Reid & Co., D.C. 
pjL, 16 F.2d 602, 504. 

89 . U.S.—^Treinles v, Sunshine Min¬ 
ing Co., 60 S.Ct 44, 308 U.S. 66. 

84 Li.Ed. -affirmlng, C*C.A., 90 

F.2d 651, affirmlng, D.C., Sunshine 
Mining Co. v, Treiniea, 19 F.Supp. 
587, certiorari granted Treinios v, 
Sunshine Mining Co., 59 S.Ct. 489, 
306 U.S. 624, 83 Li.£d. 1029, rehear- 
Ing denied 60 S.Ct. 464—^Dupis v. 
American Surety Co. of New' York, 
La., 57 S.Ct. 515, 300 U.S. 414, 81 
LuEd. 720, affirmlng, C.CA., 82 F.2d 
953, certiorari granted 57 S.Ct. 47, 
299 U.S. 532, 81 L.Ed. 391, rehear- 
ing denied 57 S.Ct. 787, 301 U.S. 
712, 81 * L.Ed. 1366—Cramer v. 

Ph<£p,ix Mut. Life Ina Co. of Hart¬ 
ford, Conn., C.C«A-Iowa, 91 F.2d 
141, affirmlng, D.C., Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., v. 
Lafferty, 16 F.Supp. 740, certiorari 
denied Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartfoid, Conn., 58 S 
Ct. 141, 302 U.S. 739. 82 L.Ed. 571, 
rehearing denied Cramer v. Phoenix 
Mut. Life Ins. Co., 58 S.Ct. 263, 302 
U.S. 778, 82 L.E)d. 602, Cohum v. 
Phqenix Mut. Life Ins. Co. of Hart¬ 
ford. Conn., 68 S.Ct 141, 302 U.S 
739, 82 L.Ed. 571. rehearing denied 
Cobum V. Phoenix, Mut Life Ins 
Co., 58 S.Ct 263" 302 U.S. 778, 82 
UEd. 602, certiorari denied Cramei 
Aetna Life Ins. Co., 58 S.Ct 141, 
302 U.S. 339. 82 L.Ed. 671, rehear¬ 
ing denied 68 S.Ot 263, 802 U.S 
778, 82 L.Ed. 602, certiorari de¬ 
nied Cobum V. Aetna Life Ina Co., 
68 S.Ct 141, 802 U.S. 739. 82 L.Ed 
671, rehearing denied 58 S.Ct 263 
802 U.S. ,778, 82 L.Ed: 602—Wor 
^ster Coiinty Trust’Co. V. Long 


D.C.Mass., 14 F.Supp. 754. reversed , 
on other grounds. C.C.A., Riley v. 
Worcester County Trust Co., S9 P.. 
2d 59, certiorari granted W^orcester 
County Tnist Co. v. Riley, 57 S.Ct 
931, 201 U.S. 678, 81 L Bd. 1338. 
afflrmed 58 S.Ct 185, 302 U.S. 292. 
82 L.Ed. 268. 

mterUleadax hy snreties 
Federal court, on sureties paying 
amount of bond and disclalming in- 
terest. may enjoin pending suit on 
bond by citizens of different states.— 
Fidelity & Deposit Co. of Maryland 
V. A. S. Reid & Co., D.d.ftu, 16 F.^d 
502. 

A former provision. of the Inter- 
pleader statute, merely authorizing 
the court in suits thereunder to Is- 
sue ^^the necessary writs usual and 
customary in such cases’* was, how- 
over, held not to authorlze the court 
to enjoin state court proceedings as 
pgiinst the statutory prohibition of 
such injunctlons.—^Lowther v. Kew 
York Life Ina Co., aC.A.N.J., 278 
P. 405. 

30l U.S.—Standard Accident Ins. Co. 
V. Alexnnder, Inc., D.C.Tex., 23 F. 
Supp. 807. 

‘ Petermlalng lssiirez*s RahlUty 

Cl) Federal court entertaining ac- 
tion by insurer for declaratory jndg- 
*ment as to its liability under pollcy 
m^y enjoin state court suit against 
Insured on claim for which insurer 
might be liable, since issue of in- 
surer*s liability could not be prop- 
erly tried in state action.—^Maryland 
^"^asualty Co. v. Tighe, D.C.CaX., 24 
F.Supp., 49, appeal dismissed, CC. 
A., Tighe v. Mwland* Casualty Co., 
99 F.2d 727—Standard Accident Ins. 
Co. V. Alexander, Inc., D-C-Tex., 23 
F.Supp. 807. 

(2) However, in similar dreum- 
stances, other authority, without 
.mention of the text mle, 'has held 
that the state court proceedings 
could not be enjoined.—Maryland 
i Casualty Co. v. Consumers Pinance 
Service of Pennsylvania. C.CA,Pa„ 
flOl F,2d 514, feversing, D.C, 23 F. 
Supp. 433—Olens Falis Indemnity 
Co. v. Brazen, D.C.Fa*, 27 F.Supp. 
‘582—Associated Indemnity Corpora¬ 
tion V. Mannlng,' D.CWash., 16 P- 
Supp. 430, reversed on other grounds, 
C.C-A., 92 r.2d 168. 
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(3) It has been indicated that the 
federal court could not enjoin the 
state court action because such ac¬ 
tion Is one in personam for damages 
and in no wise interferes with the 
proceedings in the federal court to 
determine rlghts under the pollcy, 
and the fear of the insurer that it 
might be estopped from setting up 
the defense of noncoverage If it 
defends the state action Is not suf¬ 
ficient reason for restraining such ac¬ 
tion.—^.^tna Casualty & Surety Co. v. 
Yeatts, CC.A.Va., 99 F.2d 666. 

<4> So where the district court re- 
fused to adjudicate Insurer^s liabili¬ 
ty under double indemnity provision 
of life policies, it would not enjoin 
beniflciaries from Instituting action 
at law to recover on policies pend- 
ing review of decision by Circuit 
court of appeals, since the state 
court action would be one In per¬ 
sonam,. seeking only a monetary 
judgment,—^New York Life Ina. Co. 
V. Roe, ZXC.Ark., 22 F.Supp. 1000, 
reversed on other grounds, CC.A., 
102 F.2d 28. 

31- U.S.—Standard Accident Ina Co. 
V. Alexander, Inc., D.C.Tex., 23 F. 
Supp. 807. 

33. U.S.—Public Service Co. of 
Northern Illinois v. Corboy, Ind., 
39 S.Ct. 440, 250 U.S. 163, 63 L. 

. Ed. 905. 

33 : U.S,-Public Service Co. of 
, Northern Illinois v. Corboy, su- 
' pra. 

15 C.J. p 1178 note 16 Id}. 

County eommissionezs’ oonrt acting 
ngdnistexiaJly 

U.S.—^August Busch & Co. v- Webl^ 
CC-Tex., 122 F. 666, appeal dis¬ 
missed 24 &Ct. 857, 194 U.S. 640, 

. 48 L.Ed. 1162. 

ApproTsl of rates 

It has been indicated that an ac¬ 
tion may he brought in a federal 
court to enjoin enforcement of rates 
approved by state courts where such 
approval is In an administrative» 
rather than in a judicial, capacity.— 
Pacific Telephone A Telegraph Co. v- 
Kuykendall, Wash., 44 S.Ct. 653, 265 
.U.& 196, 68 L.Ed. 975w 
Vaxatlon 

<1) Review by court of decree af- 
flrming tax assessment ia a judicial 
proceedlnfif within statute prohlblting 
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join proceedings before a body which is not legally 
a court.34 So the federal courts may enjoin pro- 
ceedings before, or the enforcement of orders of, 


administrative agencies of the state, without violat- 
ing the prohibitory statute.36 


C. COURTS OF DIFFERENT STATES OR COUNTRIES 


§ 544. Exclusive or Concurrent Jurisdiction 
in General 

a. In general 

b. Actions to construe wills 
a. In General 

The Jurisdiction of the court of a state over actions 
whtch are local to such state Is exclusive, but not so 
as to actions which are transttory In nature. 

As may be seen in § 38 of this Title the jurisdic¬ 
tion of the courts of a state over actions which are 
local to such state is exclusive, while in regard to 
actions which are transitory in nature the courts 
of a state may assume jurisdiction thereof, even 


though such actions are based on acts done in anoth- 
er state or country. 

It has been said to be well settled as a general 
proposition that actions ^involving title and pos- 
session of real property are in the exclusive jurisdic¬ 
tion of the courts of the state in which the rcalty 
is situated.36 Thus the court of the state in which 
realty is located is the court in which should be 
litigatcd the question whethcr a vendor’s lien ex- 
ists against such property if no personal judgment 
is sought.^^ However, the rights and equities of 
the citizens of a state in property wherever lo¬ 
cated or under whatever laws acquired will be pro- 
tected by the courts of such state when this may be 


injunction thereof, notwithatandinff 
power of reviewlns court to reverse 
or affirm the assersment in whole or 
in part, since such power does not 
necessarlly imply an excrcise of ad¬ 
ministrative dlscretion.—Hili v. Mar¬ 
tin, K.J., 66 S.Ct 278, 296 U.S. 393, 
80 KEd. 293. affirmingr, D.C., Dor- 
rance v. Martin, 13 F.Supp. 746— 
Central R. Co. of New Jersey v. Mar¬ 
tin. D.C.N.J.. 19 F.Supp. 82. 

(2) Where entry of Judgment for 
taxos was purely an administrative 
duty prescribed by statute to effec- 
tuate tax lien after approval of as- 
sessment by board of tax appeals. 
federal court could issue injunctlve 
orders against collection of tax.— 
Central R. Co. of New Jersey v. 
Martin, D.C.N.J., 19 F.Supp, 84. 

34b U.S.—Joseph H. Weiderhotf. 
Inc., V. Neal. D.C.Mo., 6 F.Supp. 
798. 

15 C.J. p 1180 note 39. 

Soaxd of tax aupeoils 
U.S.—Lehigh Valley R. Co. of New 
Jersey v. Martin, D.C.N.J., 19 F. 
Supp. 63. 

State Industrlal acddent oominis- 
siosx is Judlcial tribunal, whose pro- 
ceedlngs federal court cannot stay.— 
North Pacific S. S. Co. v. Industrlal 
Accident Commission, D.C.CaL> 23 F. 
2d 109. 

8 S. U.S.—^U. S. Smelting, Refining 
& Mining Co. v. Evans, C.C.A.Uta!h. 
85 F.2d 459, certiorari denied 50 
S.Ct. 350. 281 U.S. 744. 74 LuBd. 
1157. 

PartlQUlar ageades 

(1) City board of valuation.— 
Stone V. CommonwealtK Bank, Ky., 
19 S.Ct. 881, 174 U.S. 799, 43 L.Ed. 
1187. afflrming, CC, 88 F. 883—^15 a 
J. p 1180 note 44. 


(2) Compensat ion commission.— 
Joseph H. Weiderhofr, Inc., v. Neal, 
D.C.Mo., 6 F.Supp. 798. 

(3) Corporaticn commission.—^At- 
chlson. T. & S. F. R. Co. v. Love, C. 
C.0!£L. 174 F. 69, affl med 185 F. 
321, 107 C.C.A. 403, certiorari denied 
31 S.Ct. 721. 220 U.S. 618, 65 L.Ed. 
612—Southern R, Co. v. Greensboro 
Ice & Coal Co., C.C.N.C., 134 P. 82. 
modified on other grounds 26 S.Ct. 
722, 202 U.S. 643, 60 UBd. 1142. 

(4) Public Service commission.— 
Bacon v. Rutland R. Co., Vt., 34 
S.Ct. 2S3, 232 U.S. 134, 68 L.Ed. 538. 

(5) Railroad commission.—Mls- 
sissippi R. Comrs. v. Illinois Co., 
Miss., 27 S,Ct 90, 203 U.S. 835, 51 
L.Ed. 209. affirming 138 P. 327, 70 
C.aA. 617—16 CJ. p 1180 note 40. 

<6) Special commission appointed 
to wind up the alfairs of a state dis- 
pensary.—^Fleischman Co. v. Murray, 
C.C.S.C., 161 P. 162, affli-med 164 P. 
1, 92 C.C.A, 1, reveised on other 
grounds 29 S.Ct. 468, 213 U.S. 151, 53 
L.Bd. 742. 

Ck>nipletlo3i of administrative pro- 
ceedlxig 

<1) Federal court has Jurisdiction 
to give relief from administrative or- 
der only where administrative pro- 
ceedings are complcted.—^Blackmore 
V. Public Service Commission of 
Pennsylvania, D,C.Pa., 12 F.Supp. 
751, appeal dlsmlssed 57 S.Ct. 757, 
299 U.S. 617, 81 L.Bd. 465. 

(2) A federal court has Jurisdic¬ 
tion to enjoin enforcement of an or- 
der of a state puhlic Utilities com¬ 
mission notwithstanding no appeal 
from the order has been taken to the 
courts of the state, where the appel¬ 
late function of the state courts with 
respect to suoh orders is Judioial and 
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not logislatlve and the order is con- 
sidered complete when it became 
operative.—Columbia Ry., Gas & 
Electile Co. V. Blease, D.C.S.C., 42 P. 
2d 463—U. S. Smelting, Refln’ng A 
Mining Co. v. Evans, C.C.AU^ah. 
35 F.2d 459, certiorari denied 50 S. 
Ct 360, 281 U.S. 744, 74 L.Ed. 1167-t 
Northwestern Bell Telephone Co, v. 
Spillman, D.C.Neb., 6 F.2d 663— 
Rosi^yn Gas Co. v. Fletcher, D.C.Va, 
6 F.Supp. 25—Pacific Telephone & 
Telegraph Co. v. Cushman, C.C.A 
Wash., 292 P. 930, petitlon dismissed 
Cushman v. Pacific Telephone & Tel¬ 
egraph Co., 44 S.Ct. 181, 263 U.S. 729, 
68 LEd. 529—Monroe Gaslight & 
Fuel Co. V. Mlchigan Public Utilities 
Commission, D.C.Mioh., 292 F, 139— 
15 C.J. p 1180 note 42 [a]. 
SrroaeouB aword 

Notwithstanding the appllcatlon 
of the text rule, enforcement of a 
compensation board’s award cannot 
be enjoined whai‘e the board acted 
within its Jurisdiction and it is mere- 
ly claimed that the award is er- 
roneous.—^U. S. Smelting. Refining & 
Mining Co. v. Evans, C.C.A.Utah, 35 
P.2d 469, certiorari denied 50 S.Ct- 
360, 281 U.S. 744, 74 L.Ed. 1157. 

38. Kan.—Caldwell v. Newton. 168 
P. 163. 99 Kan. 846. 

37- Ind.—^Dowdle v. Central Brick 
Co., 189 N.B. 146, 206 Ind. 242. 
Ulen. based oxl Araud 

Question whether Ohlo corporsr 
tlon and its stockholders, alleging 
that corporationes Ohio property was 
sold to Indiana Corporation through 
latteris fraud, were entitled to ven- 
doris lien on Ohio property ia Ques- 
tion which should be litigated 1* 
Ohio courts, not In Indiana receiv- 
ershlp.—^Dowdle v- Central Brick Co.» 
supra. 
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accomplished through process in person on adverse 
parties in the jurisdiction, and no foreijjn court 
has obtained jurisdiction over the siibject matter 
and the parties for the detennination of such 

rights and equities.^s 

Status. As is stated in Conflict of Laws § 14 b 
the law of the domicile govems and Controls the 
status of individuals. Hence, a court will not yicld 
to a forcign jurisdiction the exclusive right to de- 
tcrmine the status of one.pf its residents whcn the 
detcrmination of that question is affccted by the 
wclfarc of both society and the individual mem- 
bcrs thercof,30 and it has been said that ordinarily 
the courts of onc state have no powcr to change the 
status of citizens of another state.^® 

b. Actions to Constme Wills 

Ordinarily the construction of a will tn to far as It 
Involves real estate Is for the courts of the state in 
which the real estate is located, whlle in respeet of per- 
sonalty the construction of the will Is for the courts of 
the testatores domicile. 

The courts of a state in which land disposed 
of by will is situated alone have jurisdiction to 
construe the will in so far as it relates to the land 

situated,since a judgment rendered by the 
courts of a state as to title to land situated with- 
out the state is a nullity.42 

to apply, although the testator resided^3 or made 
the will^^ in a state other than that in which the 
knd was situated; It has been also held, however, 
that the courts of a testatoris domicile are justi- 
fied in construing the will to determine its intent, 
although the devised realty be located in a foreign 
state.45 A statute exprcssly authorizing an ac- 
tion to determine the validity and construction or 


effcct of a will under the Lws of the state of a 
testamentary disi>osition of land situated within it 
does not authorize an action to construe a will dis- 
posing of land situated within another state.'*® 

In the case of a will disposing of pcrsonal prop- 
erty, the courts of the state wherein the testator re- 
sidcd ordinarily have exclusive jurisdiction of a 
suit to construe the will. or that portion of it which 
disposes of the property, wherever it may be situat¬ 
ed or found,^7 court of a state in which the 
testator was domiciled havirg jurisdiction to con¬ 
strue the will with respeet to personalty, even 
thoiigh a domiciliary administrator had been ap- 
pointed in another state.*® Although real and per- 
sonal property are given hy the same clause of 
the vrill. and on the same triist, they are severable, 
and the validity of the disposition as to one does 
not depend on that as to the other; and a suit 
to construe the will as regards its disposition of 
personal property must thereforc bc brought in the 
state where the testator residcd at the time of his 
decease.^® 

Where a person acting as exceutor in one state 
has, under order of court, transmitted ali the es¬ 
tate in his hands as such exceutor to himself, act- 
iiig as exceutor in another state, the courts of the 
former state have no jurisdiction of a suit in cqui- 
ty for the construction of the will, the exceutor hav- 
ing performed all his duties in that state, and be- 
ing no longcr accountable as exceutor there;®® 
but the exeeutor of a nonresidcnt testator may 
bring an action for instructions in the court of 
another state, in vrhich he has been granted ancil- 
lary letters testamentary, if the pcrsonal estate 
found in that state is sufficient for the paymcnt of 


38; Ala.—Strawn v. Caffee. 178 So. 

430, 235 Ala. 218. 

Bnforceme&t of tzTuit 
A blll by benoficlary to enforce tea- 
tamentary tnist was within juris¬ 
diction of Alabama court, although 
will was exeeuted and prohated. and 
estate was being adrninlstered, in 
South Carolina, in which state trus- 
tee had given bond. and South Caro¬ 
lina laws govemed construction of 
will, where trust was not attached 
to office of exeeutor, both trustee 
and beneflclary were domiciled in 
Alabama, it did not appear that trust 
estate had situs in South Carolina, 
but It appeared that estate In hands 
of trustee had been segregated and 
passed out of testatores estate, and 
It dld not appear that any court of 
competent jurisdiction had assumed 
jurisdiction of res or parties for pur- 
Pose of enforcing trust.—Strawn v. 
CafCee, supra, 

Tex.—Goldsmith v. SaJkey, 112 
S.W.2d 165, 131 Tex, 139, 116 A. 
21 54 


[ li-R. 1293, answers to certified 
I Question conformed to, CivJlpp., 
115 S.W.2d 778. 

40. Lia,—Person v. Person, 135 So. 
225. 172 La. 740. 

41. N.Y.—In re Craft’8 Estate. 3 N. 
T.S.2d 377. 

69 C.J. p 865 note 14. 

AndUary adxnhilstxatioxi 

The county court. in which ancil- 
lary proceedings for adminislration 
of nonresldent^s estate were begun 
after probate of his will in state of 
his residence, had jurisdiction and 
authority to construe will as elTect- 
ing realty in county.—^In re Hebble- 
whlte*s Wm. 280 N.W. 8S4, 228 Wis. 
259. 

48. N.T.—^Davis v. Tremain, 98 N. 
E. 383. 205 N.T. 236. 

43. N.T.—^Roosevelt v. Porter, 78 N. 
T.S. 800, 36 Misc. 441. 

44, N.T.—^Monypeny v. IConypeny, 
95 N.BL 1. 302 N.T. 90. 
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j 45. Mich.—Puller v. McKim, 154 N. 

W. 65. 187 MIch. 667. 

48. N.T.—^Davis v. Tremain, 98 N. 
E. 383. 205 N.T. 236. 

47. Mass.—Hutchins v. Commfsslon- 
er of Corporatione and Taxation, 

172 N.E. 605, 272 Mass. 422, 71 
A.L.R. 677. 

69 C.J. p 866 note 19. 

48. Utah.—In re Campbeirs Estate. 

173 P. 688, 53 Utah 487. 

Possihility of dllTaroxit oons trn c tl oa 

inmtatazlifcl 

Contention that courts of Utah are 
precluded from construing a will be- 
causc courts of California, where 
domiciliary adminlstration is had, 
may place a construction thereon dif¬ 
ferent from that given it by the 
courts of Utah is without merit.— 
In re Campbeirs Estate, supra. 

49. N.T.—^Knox v. Jones^ 47 N.T. 
389. 

50. Mass.—^Emexy v. Batchelder. 132 
Mass. 452. 
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debts and legacies and the legatees are within the 
jurisdiction of the court.5i 

It has been held that, where a will executed in 
onc state was admitted to probate in another state, 
and a substituted trustee, who was seeking a dis- 
chargc, was appointed by the courts of the latter 
state, having charge of assets located there, and the 
lapse of time was so great as to remove any pos- 
sibility that there were stili creditors interested in 
the estate in the place of decedentes domicile, the 
court, in the exercise of its discretion, will as¬ 
sume jurisdiction to determine the validity of a be- 
quest essential to final distribution by the sub¬ 
stituted trustee.^2 

§ 545. General Rules of Comity 

Principies of comity have frequentty been used to ex- 
plain a court’s taking of jurisdiction or rejecting it as 
to matters involvlng forelgn laws. 

The courts of a state are frequently called upon 
to ascertain the substantive law of another state 
or country and to enforce the same according to 
the remedial processes of the law of the forum,53 
courts having inherent power to furnish assistance, 
so far as is consistent with their own jurisdiction, 
to the courts of another state or country,^^ which 
power may be restricted or enlarged by statute.^^ 
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In determining whether courts of different States 
or countries have exclusive or concurrent jurisdic¬ 
tion over particular matters, resort is frequently had 
by the courts to the doctrine of comity, discussed 
at length in Confiict of Laws §§ 3, 4. This doc¬ 
trine is often used by the courts to explain their 
taking jurisdiction of particular causes and the ex- 
tent to which they will act in so doing and also to 
explain their refusal to take jurisdiction. 

It has been frequently reiterated that the extent 
to which the law of one state or country operates 
in another,56 and whether a court of one state or 
country should permit an action based on foreign 
law to be maintained therein,®^ depend on comity, 
and except where the full faith and credit clause of 
the constitution is applicable this is a question ex- 
dusively for such court to determine.^S 

Comity has been stated to be the recognition 
which one state or nation allows within its territory 
of the law of another, having due regard, both to 
intemational duty and convenience and to the rights 
of its own citizens or other persons who are under 
the protection of its laws,®® and applied judicially 
it means the local enforcement in a suit of which 
the court has taken jurisdiction of laws of a foreigu 
jurisdiction.®® The doctrine applies ordinarily only 
to rights and does not cmbrace remedies,nor can 

132 Or. 422, adherlnsr to Judgznent 
280 P. 508, 132 Or. 422. 


51. Mass.—Welch v. Adams, 25 N.B. 

34, 152 Mass. 74, 9 L.R.A. 244. 

62. N.Y.—United States Tmst Co. 
V. Wood, 131 N,T.S. 427. 14S App. 
Div. 751, afflrmed 98 N.11 1118. 205 
N.Y. 554. 

53. Ala.—Strawn y. Caffee, 178 So. 
430, 235 Ala. 218. 

64U XJ.S.—^In re Letters Rogatory 
from Examlnins Maaristrate of Tri¬ 
bunal of Ve'saiUes, France, D.C. 
Md.. 25 F.Supp. 852—U, S. v. Hof- 
mann, D.C.N.Y.. 24 F.Supp. 847. 

55. U.S.—^U. S. V. Hofmann, supra. 

68. U.S.—U. S. V. Belmont. C.aA.N. 
Y.. 85 F.2d 542, certiorari granted 
67 S.Ct. 813, 299 U.S. 537, 81 LJSd. 
396, motion denied 57 S.Ct. 505, 
300 U.S. 641. 81 L.Ed. 856,' rer 
versed on other grounds 57 S.Ct. 
" 768, 301 U.S. 324. 81 L..Ed. 1134— 
Harrison v. Triplex Gold Mines, C. 
aAMass., 33 F.2d 667—Frhnhlin 
Sugar Belining Co. v. William D. 
MuUen Ca, D.C.Del., 7 F.2d 470— 
U. S. V. Bank of New York & Trust 
Co., D.aN.Y. 10 F.Supp. 269. af- 
ftnned, C.CJL, 77 F.2d 866, certio- 
. rari rranted 56 S.Gt. 111, 296 U.S. 

658. $0 LuBd. 393, affirmed 56 S.Ct 
* 343, 296 U.S. 463, 80 Li-Ed. 331, and 
ailLrmed. C.C.A, U. S. v. Presldent 
aad Directors of Manhattan, 77 F. 
8 d 881. 

Arix.*-^orgaaiv.' Bainbrldge^ 274 P. 
156, 34 Aris. 40& . 


Fla.—Hartford Accident & Indemnlty 
Co. V. City of Thomasville, Ga., 130 
So. 7, 100 Fla. 748. 

Me.—^Pringle v. Glbson, 196 A. 695, 
135 Me. 297, rehearing denied 197 
A 553, 135 Me. 512. 

Mo.—Geiser Mfg. Co. v. Todd, App., 
224 S.W. 1006. 

N.J.—^Polyckronos v. Polyckronos, 8 
A2d 265, 17 N.J.Misc. .250. 

N.Y.—^Vladikavkassky Ry. Co. v. 
New York Trust Co.. 189 N.B. 456, 
263 N.Y. 369, afflrming 264 N.Y:S. 
669, 238 App.Div. 581. and reargu- 
ment denied 191 N.B. 581, 264 N. 
Y. 595. 

Va.—Toler v. Oakwbod Smokeless 
. CqcU Corporation, 4 S.B*2d 364. 

57- Tex,—Western Union Telegraph 
Co. V. Bpley, CivApp., 218 S.W. 
528. 

58. Md.—Unlversal Credit Co. v. 
Marks, 163 A 8X0, 104 Md. 130. 

Mo.—Geiser Mfg. Co. v. Todd, App., 
224 S.W. 1006. 

N.J. —^Broderick v. Abrams, 170 A 
214, 112 N.J.Xiaw 309, affirmed 174 
A 507, '118 N.J.Law* 305, re versed 
on other grounds Broderick v. Ros- 
.ner, 65 S.Ct. 689, ;294 U.S. 629, 79 
L.Bd. 1100, 100 AL..R. 1183., 

N.Y.—^Roseman v. Fidelity & Deposit 
Cb. x>f Maryland. 205 N.Y.S. 667, 
148 Misa 132, modifying'262 N.Y.S. 
.491,.146.Hi8C. 582. 

Or.—McGirl v- Brewer, ^6. P. 208, 

8sa 


59i Fla.—Beckwith v. Bailey, 161 
So. 676, 119 Fla. 816—Harron v. 
Passailalgue, 110 So. 539, 92 Fla 
818. 

111.—^People V. Rushworth, 128 N.B.‘ 
555, 294 IlL 455. 

Me.—Pringle v. Glbson, 195 A 695,^ 
135 Me. 297, rehearing denied 197 
A 553, 135 Me. 512. 

‘^Comity is the recognition which 
• one nation allows within Its territory 
to leglslative, executfve, or JudioiaT 
acts of another nation.*'—Howard v. 
Howard, 158 S.B. 101, 103, 200 N.G 
674. 

States as separato sovereignties 
States of Union are considered as 
separate sovereignties as regaids* 
comity. 

Ariz.—^Forgan v. Balnbridge, 274 P: 

, 156, 34 Ariz. 408. 

N.C.—^Howard v. Howard, 168 S.B. 
101, 200 N.C. 674. 

ea Fla—Hartford Accident & In-i 
demnity Co. v. City of ThomasviUe; 
Ga. 130 So. 7, 100 Fla 748. 

N.J.—In re Fischer*s Will. 181 A, 
876, 119 Njr.B<i. 217. 

61- U.S.—R a Warner Oo. v. W: 
B. Poshay Co., C.C.AMinn., 67 F- 
, 2d 656, certiorari denied 62 S.Ct. 
641, 286 U.S. 668, 76 L.Ed. 1292. ‘ 
Tex.—^Portwood v,- Portwood, Cir, 
. App.. 109 a.W.2a 616, error dis- 
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it supply jurisdiction othcrwise absent,®* 

While it is frequcntly rciteratcd that comity is 
not a matter of right, but rather a mattcr of courte- 
sy and good or that it is neither a matter of 

absolute obligation nor of courtesy or good will,®^ 
Of that it is not a nile of law, but one of practice, 
convenience, and expediency which persuades but 
docs not command,®® it has also been said to be 
part of the common law of the state.*® Comity is 
to be distinguishcd from full faith and credit under 
the fcderal constitution in that the former is a mat¬ 
ter of courtesy, complaisance, and respeet, not of 


right, but of dcfcrcnce and good will, while the lat- 
ter imposes an obligation.*^ 

Under niles of comity, which are sometimes cm- 
bodicd in statutes,** except as there arc statutory 
requirements to the contrary,®* the courts of one 
state will rccognizc the procecdings of the courts 
of another state or country,^*^ and the former will 
not assume, either dircctiy or othcrwise, any ap¬ 
pellate jurisdiction over the latter.^i Thercunder 
such courts will enforce rights arising under the 
laws of, or in, other States or countries,'^^ some- 


mlsscd—Strawn Mercantlle Co. v. 
First Nat Bank, Civ.App.. 279 S. 
W. 473. 

63 . N.Y.—In re Armstrong*s Bstate, 
4 N.T.S.2d 413, 167 Misc. 592. 

63. Mo.—^Woodard v. Bush, 220 S.W. 
839, 282 Mo. 163—Jerome P. Par- 
ker-Harris Co. v. Stephens, 224 S. 
W. 1036, 205 Mo-App. 373. 

Ofcl.—^Duddlngr v. Pitman, 280 P. 801, 
138 Okl. 222. 

61 Fla.—Bcckwith v. Bailey, 161 
So. 576. 119 Fla. 316. 

Me.—Pringrle v. Gibson. 195 A. 695, 
135 Me. 297. rehearin^r denled 197 
A. 553, 133 Me. 512. 

65. N.J.—^Polyckronos v. Polyckro- 
nos. 8 A.2d 265, 17 N.J.Misc. 250. 

Tex.—Strawn Mercantlle Co. v. First 
Nat Bank. Civ.App., 279 S.W. 473. 
Vt—In re Dennis' Bstate, 129 A. 

166 , 98 Vt 514. 

Basis of tkeoxy 

The nile of comity is based on the 
theory that a court which flrst as- 
serted Jurisdiction will not be in- 
terfered with in the continnance of 
its assertion by another court of 
forei^ Jurisdiction untll it is con¬ 
venient and desirable that the one 
give way to the other, and is not a 
rule of law, but one of practice, con¬ 
venience, and expediency.—^National 
Park Bank of New York v. Old 
Colony Trust Co., 186 N.Y.S, 717, 114 
Mlsc. 127. 

Jostice and poUcy 

Va.—Toler v. Oakwood Smokeless 
Coal Corporation, 4 S.B.2d 364. 

66 . Md.—^Holloway v. Setfe Deposit 
& Trust Co. of Baltimore, 134 A. 
497. 151 Md. 321. error dismissed 
Nones v. Holloway, 47 'S.Ct 762, 
274 U.S. 724, 71 L.Bd. 1329. 

67. Mo.—^Esmar v. Haeussler, 106 S. 
W.2d 412, 341 Mo. 33, transferred, 
see App., 115 S.W.2d 64. 

66 . 111.—People v, Rushworth, 128 
N.B. 555. 294 IU. 455. 

66 . Colo,—^Mosko v. Matthews, 284 
P. 1021, 1023, 87 Colo. 66. 

"A state may by appropriate legris- 
lation decline to observe it Crule of 
somlty].*’—^Mosko v, Matthews, su¬ 
pra. 


70. Fla.—HAiTon v. Passailaigrue, 
110 So. 539. 92 Fla. SIS. 

111.—People v. Rushworth. 128 X.E. 
555. 201 111. 455. 

Nev.—Baker v. Baker, S7 P.2d 800, 
S04, citingr Corpus Jutis, and mod- 
iflcd on other grrounds 9$ P.2d 200. 
15 C.J. p 1181 note 64. 

Porelsrn deorees 

Recognition of Russian Govern¬ 
ment by United States established 
Public policy to recognixe validity of 
dccrees of such Government within 
its territory.—^U. S. v, Bank of New 
York & Trust Co.. C.C.A.N.Y., 77 P. 
2d 866, afflrminG, B.C., 10 F.Supp. 
269. and certiorari Granted 56 SCt. 
111, 231 U.S. 65S. 80 L.Ed. 393. af- 
armed 56 S.Ot 313, 296 U.S. 463. 80 
L.Bd. 331. and afflmed. C.C.A.. U. S. 
V. President and Dlrectors of Man¬ 
hattan, 77 P.2d 881. 

Paymout to administrator 
ForelGn Insurance company doing 
business in state, paylnG Insurance 
money to administrator for nonresi- 
dent decedent, under princlple of 
comity. would not be liable In action 
by domicillary administrator.—Roch- 
ford V. Metropolitan Life Ins. Co., 
164 N.E. 713, 88 lnd.Appu 540. 

7L N.J.—Caruso v. Caruso, 143 A. 
771, 103 N.J.Eq. 487, reversed on 
other G^ounds 148 A. 882, 106 N. 
J.Eq. 130. 

72, U.S.—Mutual Ben. Health & Ac¬ 
cident Ass'n V. BaldridGO, C.C.A. 
Colo., 70 P.2d 236—Atehison. T. 
& S, P. Ry. Co. V. Spencer, C.C.A. 
Arlx., 20 P.2d 714—Pranklin SuGar 
ReflninG Ca v. William D. Mullen 
Co., D.C.Del., 7 P.2d 470, reversed 
on other Grounds. C.C.A., 12 P.2d 
885—By-Products Recovery Co. v. 
Mabee, D.COhio. 288 P. 401. 

Ark.—^White Co. v. BraGG> 273 S.W. 
7. 168 Ark. 670. 

CaL—Smith v. Shepler, 48 P-2d 999, 
8 Cal.App.2d 717. 

Fla.—^Hartford Accident & Indemnity 
Co. V. City of Thomasville, Ga., 130 
So. 7, 100 Fla. 748—Herron v, Pas- 
sailaiGue. 110 So. 539, 92 Fla. 818. 
Ind.—SweiGart v. State, 12 N.B.2d 
134. 114 A.L.R. 1117-, 

Miss.—^Ployd v. Vicksburg Cooper- 
I aGe Co., 126 So. 895, 156 Miss. 567. 
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Mo.—^Assocfatrn inv. Co. v. Froellch. 

App.. 34 S.\V.2d 987. 

N.J.—Polyckronos v. Polyckronos, 8 
A.2d 263. 17 N.J.Miac. 260. 

N.Y.—State of Colomdo v. Hxrbeck, 
170 N.Y.S. 610. 189 AT)p.Div. 866. 
reverslng 176 N.Y.S. 685, 106 Mlsc. 
319—Roseman v. Pidellty & De¬ 
posit Co. of Maryland, 262 N.Y.S. 
491, 146 Misc. 532. mod.fl d on 
other Grounds 265 N.Y.S. 557, 148 
Mlsc. 132—Commonwealth of 
Pennsylvania, for use of Bcals v. 
Bea'8. 249 N.Y.S. 232. 139 Misc. 
786—Sokolcfl V. National City 
Bank of New York, 224 N.Y.S. 102, 
130 Misc. 66, afflrmcd 227 N.Y.S. 
907, 223 App.Dlv. 751. afflrmed 164 
N.E. 745. 230 N.Y. 69—Hilladay v. 
WorthlnGton. 163 N.Y.S. 362, 99 
Mlsc. 141. 

N.C.—In re Chase. 141 S.B. 471, 196 
N.C. 143, certiorari denled Ch''8e 
V. Bartlett. 49 8.Ct. 9, 278 U.S. 600, 
73 L.Ed. 529. 

Or.—McGlrl v. Brewer, 286 P. 208, 
132 Or. 422^ adherinG to JudG~ 
ment 280 P. 508. 132 Or. 422—State 
V. Tazwell. 266 P. 238, 243, 125 
Or. 528. 59 A.L.R. 1436, citinG Ooxw 
pus JUxis, and motion denled 270 
P. 486. 126 Or. 6£5. 

Tex.—^Western Union TeleGraph Co. 

v. Epiey, Civ.App.. 218 S.W, 528. 
Vt.—Brown v. Perry. 156 A. 910, 104 
Vt. 66. 

15 C.J. p 1181 note 55. 

''\Miile it is fundamental no law 
has any effect, of its own force, be- 
yond limits of the soverelGnty from 
which its authority is derived and 
the extent to which the law of one 
state or nation Is allowed to operate 
within dominion of another depends 
on comity, yet ... in the exer^ 
cise of comity. one country or state 
will respeet and Glve effect to the 
laws of another so far as can be 
done consistently with Its own in¬ 
teres ts.'*—Franklln SuGar ReflninG 
Co. V. William D. Mullen Oo.. D.C. 
Del, 7 P.2d 470, 472, reversed on 
other Grounds, C.C.A., 12 F.2d 885. 
FozeiGn law as deflnlnG xlGhts and 
duties 

No court enforces forelGU law, but 
in adJustinG riGhts of sultors .courts 
I will impute to them riglits and du- 
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times even though no similar right exists in the 
state of the and usually even though a 

reciprocal right to sue is not accordcd by the state 
whose law is being sought to be recognized or en- 
forced,'^^ although the contrary has been held in 
some jurisdictions with respect to this Iast.75 Sudi 
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rccognition will not be accorded where so to do 
would be contrary to the laws or public policy,76 qj. 
the sentiments of good morals or justice77 of the 
state in whijch such enforcement is sought, or 
where such recognition would work injury on the 
state or dtizens.78 The employment of the rule of 


CaUBTS 


tles similar to those which arise In 
place yvhere transactions occurred.— 
Direction der Disconto-Gesellschaft 
V. U. S. Steel Corporation, D.C.N.T.. 
300 F. 741, afflirmed 45 S.Ct. 207, 2G7 

U. S. 22, 69 L.Ed. 495. 

3jex lod sTovenis 

Ark.—^American Ry. Express Co. v. 
Davis, 238 S.W. 50, 1063, 152 Aik. 
258. 

Ky.—Trent v. Norfolk & W. Ry. Co.. 

180 S.W. 792, 167 Ky. 319. 

ISatter of graoe 

Statutes of foreigm state are ad- 
ministered merely as matter of 
sracc, upon principies of comity.— 
London Quarantee & Accident Co. v. 
Balgowan S. S. Co., Md., 155 A. 334, 
77 AL.R. 1302. 

Pzoof of forelgiL law 

In ihe absence of proof of forelgpi 
law in action bJised thei eon, the 
law of the forum wlll be applied In 
some Ju.'isdlctions.—^American Ry. 
Ecpress Co. v. Ravis, 238 S.W. 50, 
1063, 152 Ark. 258. 

!Cxaxis:tory ohaxactax of aotlom 
Application cf comity rule de- 
pends on whethcr action is transi- 
tory.—Hartfoid Accident & Indemni- 
ty Co. V. City of Thomasville, Ga., 
130 So. 7, 100 Fla. 743. 

73. Conn.—^B.oderiok v.< McGuire, 
174 A 314, 119 Conn. 83, 94 AUR. 

. 890. 

74. N.M.—Hart T. Oliver Farm 
Eiuipment Sales Co., 21 P.2d 96, 
37 N.M. 267,- 87 AL*.R. 962. 

N.T.—Union Guardian Trust Co. v. 
Bcoadway Nat. Bank & Trust Co., 
245 N.T.S. 2, 9, 138 Misc. 16. 
•*They [principies of comity] are 
not enforced for purposes of reci- 
procity nor should their enforcerafent 
be denied for purposes of retalia- 
tion."—Union Guardian Tmst Co. 

V. Broadway Nat. Bank & Trust Co., 
supra. 

T5- Wyo.—Union Securities Co. v. 
Adams, 236 P. 613, 33 Wyo. 45, 60 
AL.R. 23. 

Beason for mle 

Comity implies mutuality and reci- 
proclty.—^Union Securities Co. v. 
Adams, supra. 

Badprooity 

United States courts grant same 
relief against British shipowner 
which courts of England giant to 
Americans.—Powers v. Cunard S. S- 
Co.. D.C.N.Y.. 32 P.2d 720. 

Te. U.S.—^U. S. V. Belmont, C.C.AN. 
T.. 85 F.2d 542, certiorari granted 
67 S.Ct. 313, 299 U.S. 537, .81 L.Bd; 


396, motion denied 57 S.Ct. 505, 300 
U.S. 641, 81 Li.Ed. 856, reversed on 
other grounds 57 S.Ct. 758, 301 U. 
S. 324, 81 L.Ed. 1134—-Atchlson, T. 
& S. P. Ry. Co. V. Spencer, C.C.A. 
Ariz., 20 F.2d 714—Pranklln Sugar 
Rcfinlng Co. v. Willlam D. Mullen 
Co., D.C.Del., 7 F.2d 470, reversed 
on other grounds, C.C.A, 12 P.2d 
8&5. 

Ariz.—^Forgan v. Bainbridge, 274 P. 
155, 84 Ariz. 408. 

Cal.—Smith v. Shepler. 48 P.2d 999. 
8 Cal.App.2d 717—Hudson v. Von 
Hamm, 259 P. 374, 85 Cal.App. 
323. 

Colo.—Mosko V. Matthews, 284 P. 
1021, 87 Colo. 56. 

Del.—^Vltaphone Corporation v. Elec- 
trical Research Products, 166 A. 
255, 19 Del.Ch. 247, afflrmed 167 A 
845, 19 Del.Ch. 354, reversed on 
other grounds B'ectrlcal Research 
Products V. Vitaphone Corporation, 
171 A. 7S8, 20 DeLCh. 417. 

Fla.—^Hartford Accident & Indemnl- 
ty Co. V. City of Thomasville, Ga., 
130 So. 7, 100 Pia. 748—Herron v. 
Passailaigue, 110 So. 539, 92 Fla. 
818. 

111.—^People V. Rushworth, 128 N.E. 
555. 294 111. 4,5. 

Ind.—Swelgart' v. State, 12 N.E.2d 
134, 114 AL.R. 1117. 

Me.—Prlngle v. Oibson, 195 A. 695, 
136 Me. 297, rehearing denied 197 
A. 553. 135 Me. 612. 

Mich.—^Kircher v. Klrcher, 286 N.W. 
120 , 288 Mich. 669. 

Mo.—^Burer T. Knox, App., 54 SW.2d 
797, transferred, see 67 S.W.2d 96, 

. 334 Mo. 329—Associates Inv. Co. v. 

Froellch, App., 84 S.W.2d 987— 
Jerome P. Parker-Hirris Co. v. 

* Stephens, 221 S.W. 1036, 205 Mo. 
App., 373. 

,N.H.—Saloshin ▼. Houle, 165 A 47. 
86 N.H. 126. 

'N.J.—Polyckronos v. Polyckronos, 8 
A2d 266, 17 N.J.Mlsc. 250. 
N.T.-r-Vladikavkazsky Ry. Co, v. 

New York Trust Co., 189 N.B. 466, 

. 283 N.Y. 369, affirming 264 N.Y.S. 
669, 238 App.Div. 681, and reargu- 
ment denied 191 N.B, 681, 264 N.Y, 
695—Skandinaviska Grani t Aktie- 
bolaget V, Welss, 234 N.Y.S. 202, 
226 App.Div. 56—In re Killough*s 
Estate, 265 N.Y.S. 301, 148 Misc. 
73—Commonwealth of Pennsyl- 
vania, for use of Beals v. Beals, 
249 N.Y.S. 232, 139 Misa 786. 
N.C.—In rc Chase, 141 S.B. 471, 195 
N.C. 143, certiorari denied 49 S. 
Ct. 9, 278 U.S. 600, 73 L.Bd. 629. 

^ Dr.'—^McGirl Brewer, 285 P. '208, | 

852 


I 132 Or. 422, adhering to judgment 
280 P. 608, 132 Or. 422—State v. 
Tazwell, 266 P. 238, 125 Or. 628, 59 
A.L.R. 1436. motion denied 270 P 
486, 126 Or. 685. 

Tex.—^Portwood v. Portwood, CIv. 
App., 109 S.W.2d 516, error dls- 
missed—J. R. Watkins Co. v. Mc- 
Mullan, Civ.App., 6 S.W.2d 823— 
Strawn Mercantile Co. v. First 
Nat. Bank, Civ.App., 279 S.W. 473. 
Vt.—^Brown v. Perry, 156 A 910, 104 
Vt 66—In re Dennis* Estate, 129 
A 166, 98 Vt. 614. 

Wash.—^Mirgon v. Sherk, 84 P.2d 362, 
196 Wash. 690. 

Wyo.—Union Securities Co. v. 
Adams, 236 P. 613, 33 Wyo. 45, 60 
A.L.R. 23. 

15 C.J. p 1181 note 56. 

Conflscatory sfeatnte or deorea 

(1) Neither comity nor public pol- 
icy requlred courts to give effect to 
conflscatory statute of forelgn pow- 
er against domestic Corporation, as- 
signee of rights under foreign con- 
tract—^Frenkel & Co. v. KUrbaine 
Fire Ins. Co. of Paris, France, 167 
N.E. 430, 261 N.Y. 243, 65 AL.R. 
1490, modifylng 233 N.Y.S, 206, 225 
App.Div. 332. 

(2) That decroe, conflscatlng assets 
of Corporation arbitrarlly dissolved, 
contrary to public pollcy of stato, 
wos enacted by forelgn govemment 
recognized by United States, affjrds 
no controlling reason for enforce¬ 
ment thereof in state court—^Vladi- 
kavkazsky Ry. Co. v. New York 
Tiust Co., 189 N.B. 456, 263 N.Y. 
369, affirming 261 N.Y.S. 669, 238 
App.Div. 681, and rca gjment denied 
191 N.E. 681, 364 N.Y. 696. 

(3) Nationalization decrees of So- 
vlet govemment are not given ex- 
traterrltorlal eflfect In our courts 
desplte recognition of Soviet—P. V. 
Baianowsky Co. v. Guaranty Trust 
Co. of New York, 280 N.Y.S. 427, 166 
Misc. 74. 

77- Me.—^Pringle v. Gibson, 196 A 
696, 135 Me. 297, rehearing de¬ 
nied 197 A 653, 135 Me. 512. 
Miss.—Floyd v. Vicksburg Cooper- 
age Co., 126 So. 396. 166 Miss. 667. 
N.a—In re Chase. 141 S.B. 471 , 196 
N.C. 143, certiorari denied 49 S.Ct 
9. 278 U.S. 600. 73 L.Bd. 529. 

Or.—McGirl v. Brewer, 286 P. 208, 
132 Or. 422, adhering to judgment 
280 P. 508, 132 Or. 422. 

78. U.S.—Pranklln Sugar Reflning 

Co. V. William D. Mullen Co., D.C. 
Del., 7 F.2d 470, reversed on other 
grounds, C.C.A, 12 P.2d 886. 
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cxunity in a proper case is not considered as inimical 
to the intercsts of the citizens of the stateJ» 

Under comity, courts will entertain suits broujrht 
by citizens of other States*® and where the per- 
son or property of a nonresident is within the ju- 
risdiction of a state court, it may retain such juris- 
diction for the purpose of administerinjf justice to 
its own citizens.*! Comity, however, does not re¬ 
quire that a court should accord to a litigant from 
another state any advantage over other litigants.*^ 
The prosecution of transitory actions in a country 
other than that in which the cause of action arose 
is based on comity, so that, where under the lex 
loci no right of action exists, none can be cnforced 
in the jurisdiction of suit;** and, where the courts 
of the state where a contract is made refuse to 
enforce such a contract, it will not ordinarily be 


enforccd by the court of another state.*^ How¬ 
ever, a court of onc state, by rendering judgment 
in an acti^m which would not bc entertained in the 
state where the cause of action arose, does not 
thereby fail to give full failh and credit to the pub- 
lic acts, rccords, and judicial procccdings of such 
other sUitc.’'^ 

A court of one state may decline to take Juris¬ 
diction of a controversy which is such that comity 
requires that it should be Icft to the determination of 
the courts of another suite,*® hut comity does not 
require that it should be assumcd hy the courts of 
one state that those of another state are more com¬ 
petent to determine a case and do justice bcfwecn 
the parties than are the courts of the state to whose 
jurisdiction the actor in the suit has voluntarily sub- 
milted it.*^ 


Cal.—Smith v. Shepler, 48 P.2d 909, 
8 Cal.App.2d 717. 

(JqIo.—^M osko V. Matthews, 284 P. 
1021. 87 Colo. 55. 

yia—Hartford Accident & Indemnity 
Co. V. City of Thomasvlllo, Ga., 130 
So. 7, 160 Fla. 748—Herron v. 
Paasailaigue, 110 So. 530, 92 Pia. 
818. 

111,—People V. Rushworth, 128 N.R 
655. 294 111. 455. 

Ind—Sweigart v. State. 12 N.E.2d 
134. 114 A.L.R. 1117. 

—^Prlngle v. Gibson, 195 A. 605, 
135 Me. 297, rehearing denied 197 
A. 553, 135 Me. 512. 

Hiss.—Floyd v. Vlcksburg Coopernge 
Co.. 126 So. 395, 156 Miss. 567. 

Mo.—Jerome P, Parker-Harris Co. v. 
Stephens, 224 S.W. 1036, 206 Mo. 
App. 373. 

N.J.—Polyckronos v. Polyckronos, 8 

. A.2d 265, 17 N.J.Misc. 260. 

N.y.—Commonwealth of Pennsyl- 
vania. for use of B?als, v. Beals, 
249 N.T.S. 2C2, 139 MIsc. 785. 

N.C.—In re Chase. 141 S.E. 471, 196 
N.C. 143, certiorari denied Chase v. 
Bartlett. 49 S.Ct. 9. 278 U.S. 600, 73 
L.Ed. 529. 

Or.—McGirl v. Brcwer, 285 P. 208, 
132 Or. 422, adhe.ing to judgment 
280 P. 508, 132 Or. 422. 

Tex.—Portwood v. Portwood, Civ, 
App., 109 S.W.2d 615, error dis- 
missed. 

Wyo.—Union Securities Co. v. 
Adams, 236 P. 513, 33 Wyo. 45, 50 
AL,R. 23. 

79. Colo.—Mosko v. Matthews, 284 
P. 1021, 87 Colo. 66. 

BO. Cal.—Smith v. Shepler, 48 P.2d 
999. 8 Cal.App.2d 717. 

Ga.—Southern R. Co. v. Decker, 62 
S.E 678, 5 Ga.App. 21. 

Or.—State v. Tazwell, 266 P. 238, 125 
Or. 528, 69 A.L.R. 1436, motion 
denied 270 P. 486, 126 Or. 586. 

IL Ga.—Callaway. v% Jonesr 19 Ga. 


277—Scaboard Ai’*-L.ine R. Co. v. 
Burns, 86 S.E. 270, 17 Ga.App. 1. 

82. Xjs ..—Devant v. Pecou, 128 So. 

700. 13 I.A.APP. 504. 

15 C.J. p 1182 note 58. 

Z3n Me.—Pringle v. Ofb«*on, l**-5 A. 
695. 135 l\fe. 297. roh^^arlng donied 
197 A. 553, 135 ''Te. 512. 

Mn—B^rg v. Knox. 67 S.W.2d 96, 
324 ,229. fransferred. see App.. 

§1 SW2d 797. 

N.H—Gray v. G^-ay. 174 A. 508. 87 
y H 82, 94 A.T..R. 1404. 

N.y—M. Sa!*moir.& Co. v. S^end^rd 
0'\ Co. of Niw York 186 N.B. 679, 
262 N.Y. 220, 80 A.L.R. 345 rfR m- 
innr M. SaUmoff & Co, v. Standard 
0*1 Co.. 262 N.T.S. 693, 237 App. 
Div. 686—Roseman v. Pid#»lltv & 
De^osit Co. of Ma^^vland, 277 N.Y. 
S. 471, 154 M'*sc. 320. 

Or.—Stato V. Tazwell. 286 P. 238, 244, 
125 Or. 523, 59 A.Lr.R 1436, citinar 
Corpun J]ir'z, and motion donied 
270 P. 486. 126 Or. 585. 

Tex.—Western Union Telegraph Co. 

V. E>lcy, Civ.App-, 218 S.W. 528. 

Vt.—Osborne v. Grand Trunk R. Co.. 
88 A. 512, 87 Vt. 104, Ann.Cas.1916 
C 74. 

lod govezM 

* Actlonable quality of acts caus- i 
ing death or bodily Injuries is deter- 
minable by lex loci.—Miller v. Ten¬ 
nis, 282 P. 315; 140 Okl. 185. 

Bight abxogated by lax lod 

If the right to recover for injury 
is abrogated by the law of the 
place where th*e injuries were re- 
ceivqd, then the law of the forum 
does not give it new life to deter¬ 
mine its Incidents, such as pleading, 
practice, and evidence.—Pringle v. 
Gibson. 195 A. 695,' 135 Me. 297. re- 
;hearlng denied 197 A. 653, 136 Me. 
512. 

Bellef lianited 

Creditor on foreign cause of action 
is entitled only to relief obtainable 
in foreigb courts.—Sokoloff v* Ka- 
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tional City Bank of New York. 224 
X.Y.S. 102. 130 Misc. C6. nffl ined 227 
X.y.S. 907. 223 App.D.v. 751, af- 
ftrmed 164 N.B. 745, 250 N.Y, 69. 
Bight or rexnady 

A New Brunswick statute barr*ntr 
recovery by a grnfu‘tous automobile 
passenger from the owner or drivor 
does not mercly afTect the pessen- 
gi.*r’s remedy so as to permit an rc- 
tion in Maine f »r injury sustained In 
accident in New B uns.vick.—Pringle 
V. Gibson, 195 A. 605, 135 Me. 297. 
rehearing denied 197 A. 553, 135 Mc. 
512. 

84. U.S.—FrankUn Sugar Heflning 
Co. V. Williom D. Mullen Co.. D.C. 
Del., 7 P.2d 470, reversed on oth¬ 
er grounds. C.C.A., 12 F.2d 885. 

Mo.—Hlzer v. Soveieign Cump, W. 

O. W.. App., 112 S.W.2d 522. 

15 C.J. p 1182 note 59. 

85. Minn.—Strampe v. Minnesota 
Parmers" Mut. Ins. Co*. 123 X.W. 

• 1083, 109 Minn. 364, 134 Am,S.R. 
781. 26 UR.A„N.S.. 999. 

88. Ohio.—^W*lson v. H^lmbold, 18 

• Ohio N.P..N.S., 222. 

Tex.—Southern Surety Co. v. Illinois 
Powder Mfg. Co., Civ.App., 31 S. 

. W.2d 314. 

Wash.—Smith v. Fletcher, 173 P. 19. 
102 Wash. 218. rehearing denied 
173 P. 636, 102 Wash. 218. 

15 C.J. P 1182 note 62. 

Elfaot of fordgzL prooass 

The appropriate forum in which to 
test effect of alleged service of proc¬ 
reas, iasued in action brought in 
court of foreign coiftitry, is in such 
court, and state court wili not pasa 
on question of such foreign courfs 
jurisdiction.—Paramount ihetures v- 
Blumenthal, 11 N.Y.S.2d 768, 256 App. 
Dlv. 756. 

87. NJ*.—^Bigelow v. Old Dominion 
Copper Min., eto. Co., 71 A. 163, 74 
N.J.EkU 467- 
16*C.J. p 1182 note 61, 
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A right of action crcated by statute providing an 
exclusi ve remedy for its enforcement will not be 
cnforced in the courts of another state** by a dif¬ 
ferent remedy,** 

A court of one state in construing an act of con- 
gress as to its effect on a contract made in another 
state is not compelled by comity to follow the con- 
struction which the court of the latter state has 
placed on such act,** nor can the doctrine of comity 
between States be invoked in aid of an award found- 
ed on the submission to arbitration of an illegal 
transaction.*^ It has also becn held that a court 
may exercise a jurisdiction which is ancillary to 
that of a court of another state, wherc an attempt 
is made by a litigant by trick or fraud to avoid Serv¬ 
ice of process in the latter court vrhich is that of his 
place of residence;*2 but a court of one state is 
not authorized, by the comity bet^veen States, to col- 
late advancements made by an intestate who had 
residcd and dicd in another state to his children 
therein.** 

Where a liability is created only by the statutes 
of a state, the question of its enforcemeht is not one 
of comity but of the power of the courts of the 
forum,*^ 

§ 546. Election of Tribunal 

GeiMrally » litigant may In good falth selact the 
forum for the trlal of hit action If It has Jurisdiction of 
his cause and is competent to afford rellef. 

Generally a litigant may select the forum in 
which to seck relief provided the forum selected has 
jurisdiction of the action and is competent to afford 
relief,*® and the motive for such selcction is not 


ordinarily open to question, if the selection is in 
good faith. This is so even though the forum se- 
Iccted is not thal; of the adversary, and even though 
the litigant hopes to secure a precedural advantage 
by his selection of a forum 9® 

In § 76 of this Title is discussed the jurisdiction 
of the courts of a state over actions against non- 
residents. 

§ 547. Constitutionality of Statute of Another 
State 

Whtle It has been asserted that the courts of a state 
may determine the constitutionality of a statute of an¬ 
other state under the Iatter's constitution, It has been 
denied that such courts may determine the valldity of 
such a statute under the federal constitution. 

The doctrine has been asserted that a court of 
one state may, when necessary to the decision of 
a cause within its jurisdiction, determine the ques¬ 
tion whether a statute of another state violates the. 
constitution of that state.*^ On the other hand, 
the right of one state to determine whether a stat¬ 
ute of another state is in conflict with the federal 
constitution has been denied.** 

The right of the courts of one state to construe 
the constitution and statutes of another state, is con- 
sidered in § 204. In § 93 a of Constitutional Law 
the courts which may determine the constitutionali-' 
•ty of statutes are discussed. 

§ 548. EffectofPendencyof Action in Anoth¬ 
er State or Country 

On the principle of comity a court of concurrent Ju¬ 
risdiction may refuse to take Jurisdiction of a cause whlle 


88. Tex.—Southern Surety Oo. v. Il¬ 
linois Powder Mfg. Co., Civ.App., 
81 S.W.2d 314. 

Dlflezent zemedles provided 
Where each of two States has pro¬ 
vided for Itself an exclusive remedy 
for a liability, which it was consti- 
tutionally authorized to impose, nei- 
ther is bound. apart from the com- 
pulsion of the full faith and credit 
clause, to enforce the laws of the 
other, nor can the law of either by 
its own force determine the choice 
of law to be applied in the other.— 
Pacific EJmployers Ins. Co. v. Indus- 
trlal Accident Commission of State 
of Califomia, 69 S.Ct 629, 306 U.S. 
494, 83 Xi.Ed. 940, affirmlngr 75 P.2d 
1068, 10 Cal.2d 667, certiorari ffretnt- 
ed 69 S.Ct. 76, 866 U.S. 563, 83 L.Ed. 
855 . 

891. RL—^Farrell v. Employers" Lia- 
hility Assur. Corporation, 168 A. 
911, 54 RL 18. 

sa Ala.—Southern R Oo. v.‘ ^arri- 


«on. 24 So. 652, 119 Ala. 539, 72 
Am.aR 936, 48 L.RA. 385. 

91. Ga.—Benton v. Singrleton, 40 S. 
R 811, 114 Ga. 548. 68 L.RA. 181. 

98. Pa.—Commonwealth v. Sa^e, 2 , 
PauDist. 653. J 

93. Tenn.—Parkes ▼. Gilbert, 1 
Baxt. 97. 

94. N.H.—Crlppen v. Iioigrhton, 44 
A. 538, 69 N.H. 540, 76 Am.S.R 192, 
46 L..RA. 467. 

95. U.a—^Royal Mail Steam Packet 
Co. V. Companhia de Navegacap 
Lloyd Brasileiro, RC.N.T., 27 F.2d 
1008. 

Mass.—Cressey v. Brie R Co., ISt) N. 
R 160, 278 Mass. 284. 

N.Y.—Paramount Pictures v. Blu- 
menthal, 11 N.Y.S.2d 768, 256 App. 
Div. 756—Roseman v. Fldelity & 
Deposit Co. of Maryland, 277 N.T. 
a 471, 154- Misc. 320. 
gfeookholdaTS, who could sue for- 

elffn Corporation in New York, where 

Principal office was. located, or in 


Texas, where domestic subcorpora- 
tion was located, could choose forum.' 
—Williams v. Freeport Sulphur Co., 
Tex.Civ.App., 40 S.W.2d 817. 

96. Convenience of adversary Ixnnuu 
texlal 

A party is not compelled to sue 
where it is most convenient for his 
opponent, but is entitled to any pro-' 
cedural advantage he can secure by 
suing in different forum, and court 
should not deny hlm such privilege, 
unless exercised.ln bad faith and in 
such manner as to outweigh all 
pther considerations.—^Paramount 

Pictures v. Blumenthal, 11 N-Y.S.2d 
768, 256 App.Div. 766. 

97. Masa—Woodward v. Central 
Vermont R Co., 62 N.B. 1061, 180 
Mass. 599. 

Pa,—Stoddart v. Smlth, 5 Binn. 865. 

98. Mo.—rReed v. Western Union 
Tei. Co., 56 Mo.App. 168. 

Pa.—Kean v. Rice, 12 Serg. & R 
203. 

'16 C.J. p'1183 note 72, 
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a similar «ult fs pending betw^en the lame parties In 
anothor Jurfsdiction. 

. The pendency of an action in the courts of one 
state or country is not a bar to the institution of 
another action between the same parties and for 
the same cause of action in a court of another 
state or country,nor is it the duty of the court 
jn which the latter action‘is brought to stay the 
same pending a determination of the earlier action, 
even though the court in which the earlier action is 
brought has jurisdiction sufficient to dispose of the 
entire controversy.i Nevertheless, sometimes stat- 


§ 548 

ed as a matter of comity, not of right,® it is usual 
for the court in which the later action is brought 
to stay proceedings under such circumstances until 
the earlier action is determined, see Actions § 133 
c (6), and upon the same principle a court of one 
state may refuse to entertain jurisdiction where an 
action between the same parties involving the same 
controversy and subject matter is pending in a court 
of another state,^ and while this rule is based 
on comity it is also a rule of necessity.** The' 
court of one jurisdiction cannot presume that a 
court of another is incompetent to do justice in cas- 


99 . Mlch.—^In re Blllotfs Bstate, 
281 N.W. 330, 832. 285 Mlch. 679. 
citinff Corpus Jutis. 

16 C.J. P 1188 note 78. 

“A foi:eiffn court doe? not loae Ju¬ 
risdiction by reason of the pendency 
of lltlgation coveringr the same sub¬ 
ject matter in the court of another 
state.”—^In re Blliotfs Bstate, su¬ 
pra. 

Death actiosi 

That an administrator has been 
appointed in another state, and an 
action on the clalm for the wrongrful 
death of a decedent commenced 
there, does not go to the Jurisdic¬ 
tion of the probate court of thls 
state, where an action has been com¬ 
menced on the same clalm.—State v. 
Probate Court in and for Hennepin 
County, 184 N.W. 43, 149 Minn. 464. 

1. Md.—Cole V, FUtcraft, 47 Md. 
312. 

16 C.J. p 1188 note 73. 

2. U.S.—^Phelps V. Mutual Reserve 
Fund Life Ass'n, Ky., 112 F. 453, 
60,C.C.A. 839. 

La.—Succession of Cotton, 129 So. 
361,. 170 La. 828. 

N.Y.—^Hanna v. Stedman, 173 N.T.S. 

223, 185 App.Dlv. 491. 

Pa.—-In re Cronin, 192 A. 397, 326 
Pa. 343. 

Wash,—Lauer v. Freudenthal, 165 
P. 98, 96 Wash. 394. 

16 C.J. p 1183 note 74. 

& U.S.—^Royal Mali Steam Packel 
Co. V. Companhla de Navegacao 
Hoyd Brasileiro, D.C.N.T., 27 P. 
2d 1002. 

Cal—^Leggate v. Porter, 79 P.2d 766, 
26 CaI.App.2d 545. 

Mass.—Wright v. Post, 167 N.B. 278, 
268 Mass. 126. 

Mlch.—Mulford v. Stender, 184 N.W. 

490, 216 Mlch. 637. 

N.J,—^Prudential Ins. Co. of America 
V. Merritt-Chapman & Scott Cor¬ 
poration, 163 A. 894, 112 N.J.Eq. 
179. 

N.T.—In re Reed's Bstate. 168 N.T.S. 
786. 

Ohio,—Wllson v* Helmbold, 13 Ohio 
N.P.,N.S.. 222. . . 


Pa.—In re Cronin. 192 A. 397. 326 Pa. 
343. 

16 C.J. p 1183 note 76. 

“The court which flrst ohtnlns Ju¬ 
risdiction has the ex^jluslve rlght to 
decide the matter in ijssue.”—Mul¬ 
ford V. Stender. 184 N.W. 490, 491. 
216 Mlch. 687. 

As between oovrts of oonetizrent 
Jurisdiction of different States or 
countrles. the court which fi/st ac¬ 
quires Jurisdiction of a controversy 
or res should be suffered by every 
'other court to decide every questlon 
withln the pending cause. 

U. S.—^Phelps V. Mutual Reserve 
Fund Life Ass*n, Ky., 112 P. 453, 
60 C.C.A. 339. 

La.—Succession of Cotton, 129 So. 
361, 170 La. 828. 

N.T,—^Hanna v. Stedman, 173 N.T.S. 
223, 185 App.Dlv. 491. 

Znliinotion suit 

Issulng temporary Injunctlon be- 
fore pleadlngs were comc»letcd held 
not assumption of Jurisdiction, pre- 
cludlng refusal of flnal injunctfon on 
ground that litlgation should he set- 
tled in courts of corporate domlcile 
where action is pending.—^Wright v. 
;Post, 167 N.B. 278, 268 Mass. 126. 

jKlxnitatlon of UabUity prooeedlng 
' Brazilian Corporation could not 
Institute limitatlon of Uabllity * pro- 
<ceeding in Belgrium after United 
States court acqulred Jurisdiction.— 
■Royal Mali Steam Packet Co. v. 
Companhla de Navegacao Lloyd Bra- 
.sileiro, D,C.N.T.. 27 F.2d 1002. 

'Actlong Involving wUls 
' (1) Will of nonresldent should not 

be origlnally probated in state, where 
courts of domlcile have assumed Ju¬ 
risdiction of estate.—^In re Leonorl's 
iBstate. 223 N.T.S. 777. 180 Mlsc. 499. 

(2) A court of chancery will not 
exercise any Jurisdiction or control 
•over foreign courts and their pro¬ 
ceedings as to the probate of wills 
or the settlement of estates.—^Beach 

V. Norton, 9 Conn. 182. 

(3) Other appHcations of text rule 
see 15 CJ. p 1183 note 76 [b]. 

.Clalm against tznst ostato 

In proceedlng by commonwealth 
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against resident trustee, which weus 
.under control of New York court 
where admlnlstratlon proceedings 
were pending, lo recover money ex- 
pended by commonwealth on bene- 
flciary, who was an Inmate of hos- 
pital for mentally dlseased in com¬ 
monwealth, and for an order for fu¬ 
ture expenditures, principies of com¬ 
ity requlred that portlon of order 
provlding for weekly payment for 
future expenditures should be erfcc- 
tive only so long as trust proj^rty 
was sufficient to comply with wjfeckly 
orders, after maklng allowanofe for 
cost of admlnlstratlon and [other 
clalms and expenses lawfully cAarge- 
able against property execut^n to 
be stayed until proceedings hH New 
York are completed by flnal' Judg- 
ment.—In re Cronin, 192 A, sS»?, 826 
Pa. 343. 

Pzlozity la possessloa of cuiatro- 
versy is oontroUing factor in\ de- 
termlning which of two codrdl^nate 
courts should yield.—P udential Ins. 
Co. of America v. Merrltt-Chapma «n & 
Scott Corporation, 163 A. 894, 112j N. 
•J.Bq. 179. 

Test of pxiox possessloa of coatr^o- 
versy \ 

As regards questlon whether Juris- ’ 
;diction would be retained where ac- 
itlon was brought in foreign Jurlsdic- 
ttlon, possession of controversy is ob- 
tained by chancery court at least on- 
«llling of bili, Issuance of subpcena, 
•and delivery thereof to sherlff for 
i Service.—^Prudential Ins, Co. of 
America v.-Merritt-Chapman & Scott 
Corporation, supra. 

Oompeteaoy of wltaesses 

Thfit witness was dlsquallfled in 
New York but competent in New Jer- 
sey is not ground for permittlng de- 
(fendant to shlft scene of contest to 
■New York.—Prudential Ins. Co. of 
'America v. Merrltt-ChapmfiLn & Scott 
Corporation, supra. 

,4. U.S.—Phelps V. Mutual Reserve 
. Fund Life Ass’n, Ky., 112 F. 463, 

60 C.C.A. 339. 

‘La,—Succession' of Cotton, 129 So. 

361, 170 I^. 828. 

N.T.—Hanna v. Stedman, 173 N.T.S, 

, 223,. 186. APP.D1V. 49L 
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es within its jurisdiction.® Where, however, the 
court in which an action was first instituted obtain- 
ed no jurisdiction of defendant, a suit by the latter 
dealing with the same subject matter could be en- 
tertained by the courts of another state obtaining 
jurisdiction of the parties,® 

Of course, the court in which the first action is 
commenced cannot be ousted of, nor will it yicld, 
jurisdiction by reason of the subsequent commence- 
ment of another action between the same parties 
for the same cause of action in another state or 
country.^ 

The pendency of an action in a foreign juris¬ 
diction as ground for abatement is treated in Abate- 
ment and Revival § 65. 

Duress by court action, Where actionable duress 


is accomplished by an action in court, the party ag- 
grieved must resort to the tribunal in which the 
cause of action constituting the duress is pending, 
and not to the courts of another state.® 

§ 549. Persons under Arrest 

The courts of one state may Inquire Fnto the cause 
for detention of one held therein under requisitlon from 
the governor of another state. 

Where a person is held in one state under a 
requisition from the governor of another state, a 
court of the former state may compel the produc- 
tion of the body of the prisoner before it and in¬ 
quire into the cause of the detention.® The sur- 
render of one in custody in the asylum state on a 
criminal charge to another state is discussed in the 
CJ.S. title Extradition § 11, also 25 CJ. p 259 


S. N.J.—CJaruso v. Caruso. 143 A. 
771, 103 N.J.Eq. 487. reversed on 
other ffTounds 148 A. 8S2. 106 N.J. 
m, 130. 

Thr^at of reprlsal 

TnTeat of reprlsal on partiea liti¬ 
gant Vili not deter court from doing 
its full duty under law operatlng on 
proprr*ty within state.—Caruso v. 
Carusosupra. 

g; Ari ■5.—^Miller v. Keames, 46 P.2d 
638, 46 Ariz. 548. 

CaaoaljiatiozL of mortgago 
Sta^e court. havlng jurisdiction of 
partie^a, could enteitain action for 
canc^ilation of mortgage, notwfth- 
stan^Ing foreclosure suit in sister 
stat^ in which land was located had 
gond( to judgment, and could apply 
sucl:.i remedy, actlng in personam, 
aga.'lnst defendant, as might be rea- 
soraable and proper under ali circum- 
stfances of case.—^Miller v, Keames. 
r^upin. 

7. Pia.—Gratz v. Gratz, 180 So. 680. 
111.—Meldahl v. West, 117 N.B. 693, 
280 111. 421. 

Kan.—Illinois Life Ins. Co. v. Toung, 
235 P. 104. 118 Kan. 308, certiorari 
denied Young v. Stillwell, 46 S.Ct. 
21, 269 U.S. 660, 70 L.Ed. 412— 
Hapner v. Hepner, 223 P. 1096, 
115 Kan. 647. 

La.—Succession of Cotton, 129 So. 
361, 170 La. 828. 

Mo.—State ex rei. New York, C. & 
St. L. R. Co. V. Norton!, 55 S.W.2d 
272, 331 Mo. 764, $5 AL.R. 1345— 
Alford V. Wabash Ry. Co., App., 73 
S.W.2d 277, 279. citing Gbzpns Jtu 
ils—Lindsey v. Wabash Ry. Co., 
App., 61 S.W.2d 369, 370, citing 
CSoipns jQxls—Grey v. Independent 
. Order of Foresters, App.. 196 S.W. 
779. 

15 C.J. p 1183 note 76. 

JadgmeiLt nnaffected 
Pendency pf another action In an- 
other jurisdiction between same liti- 


gants over snme subject matter does 
not affect judgment of court of prior 
jurisdiction.—^Illinois Life Ins. Co. v. 
Young, 236 P. 104, 118 Kan. 308, cer¬ 
tiorari denied Young v. Stillwell, 46 
S.Ct. 21, 269 tr.S. 560, 70 L.Ed. 412. 

Retentioii of juzisdictioa 

Court which first ohtalns jurisdic¬ 
tion retains it as against court of 
another state in which suit is sub- 
sequently flled until final Judgment. 
Mo.—Grey v. Independent Order of 

Foresters. App.. 196 S.W. 779. 
Tenn.—^Dantzler v. Sadd, 6 Tenn.Civ. 

A. 574. 

PartitioiL snlt 

Where superior court of Cook 
County, 111., flrst obtained jurisdic¬ 
tion of tnistees in partition suit, 
Circuit court of Walworth County, 
Wis., obtained no jurisdiction as 
against it hy reason of trustees' 
proceedlngs in that court.—Meldahl 
V- West, 117 N.E. 693, 280 IU. 421, 

Suit for aUmony 

A court having prior jurisdiction 
of an action by a wife against her 
husband for allmony cannot be oust¬ 
ed of its Jurisdiction over the par¬ 
ties and subject matter by the Insti- 
tution of a later action iu another 
state by the husband against the 
wife for divorce. nor because such ] 
later action proceeds to judgment by | 
default in the husband’s favor, which 
is noi a bar to the wife's prior ac¬ 
tion for alimony where the wife did 
nothing to abandon her rlght to liti¬ 
gate her cause to a conciuslon in 
the court of prior jurisdiction.— 
Hepner v. Hepner, 223 P. 1095, 116 
Kan. 647. 

Subsequent appointuent of reoelv- 
er does not divest foreign court of 
jurisdiction of suit obtained prior 
thereto, even though such appoint- 
ment preceded flnal decree in for¬ 
eign court—Evans v. lUlpois Surety 
Co., 233 llLApp. 898. 
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Custody of chlld 

Court of Kansas, In divorce suit, 
was not authorized to Ignore prior 
juiisdlction over child of marrlage 
asserted and acted upon by juvenile 
di Vision of Circuit court of Mi^souii, 
although child had from nccessity 
been temporarlly taken Into Kansas 
by its mother.—State ex rei. Cof- 
fleld V. Buckner, 200 S.W. 94, 198 Mo. 
App. 230. 

Divorce proeeedlngs 

A decree of separation obtained in 
New York after wife^s divorce suit 
was instituted In Florida and before 
her amended bili was filed, by hus¬ 
band residing in New York, did not 
deprive Florida court of jurisdiction 
of divorce action, notwithstmding 
wife establlshcd residence in Florida 
for purpose of Instituting divorce 
action.—Gratz v. Gratz, Fla., 188 So. 
580. 

8, Tex.—Hailey v. Penner & Beane, 

Civ.App.. 246 S.W. 412. 

Seoovery of dexKiBlt for releaso from. 
attaohment 

Where plaintifl whose property 
had been attached in a foreign Juris¬ 
diction was apprehenslve of Injury 
thereto, and therefore deposited a 
certam sum in a bank to the credit 
of the attaching creditors on condl- 
tion that they would release the- 
impounded property in the foreign. 
jurisdiction. and thereafter immedl- 
ately commenced suit against them 
to recover the deposit as made un¬ 
der duress, plalntltTs proper legal 
remedy was In the foreign court and 
not in the state where the deposit 
was made, since, where the form of 
duress complalned of is accomplished 
by action in court, the aggrieved par¬ 
ty must resort to the very tribunal 
in which the cause of action consti¬ 
tuting the duress is pending.-r-Hailey 
V. Fenner & Beane, supra. 

9. CaJ.—In re Robb, 1 P, 881, 64. 

CaJ. 43L 
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notes 83-91. The examination and review of ex- 
tradition proceedings by the courts is discussed in 
thc C.J.S. title Extradition § 17, also 25 C.J. p 270 
notes 80-82. 

§ 550. Property in Custody of Court 

OrdlnarMy, the courts of one state wlll not Interfere 
with respect to property rightfully In the custody of the 
courts of another state. 

Sometimes stated as under the rule of comity,i0 
thc rights of a court of one state as to the control 


o£ property which has come into its possession and 
over which it has jurisdiction will be recognized 
by courts of other States, and such possession will 
not ordinarily be interfered with by the latter.^^ 
However, it is within the discretion of the court 
having custody of a res to allow claims against it‘ 
to be litigated elsewhere.^^ Jn accord with the 
foregoing, the courts of one state will not ordinarily 
interfere with the administration of insolvent,^® 
or decedent,or trust^^ estates properly in the 
courts of another state,unless called on by the 


10 . N.T.—In re Bean. 201 N.T.S. 
827, 207 App.Dlv. 276, modifylng 
B';an v. Stoddard. 206 N.Y.S. 753, 
124 Misc. 262. appeal dismissed In 
re B'‘an, 144 NE 888, 238 N.Y. 
562, and 144 N.E, 900, 238 N.Y. 
581. affl med Bean v. Stoddard. 144 
N.E. 916, 238 N.Y. 618. 

11. Tenn.—York v. Bank of Com- 
merce & Trust Co.. 93 S.'W.2d 833, 
19 Tenn.App. 694. 

15 C.J. p 1184 note 78. 

Jndgrmant agrainst forelgn ezeontor 
County court of Oklahoma was 
without authority to direct Tennes- 
see executor of deceased widow'8 es- 
tate to satlsfy such courfs Juds:- 
ment for amount advanced to widow 
hy executors of her deceased hus- 
band^s estate out of Tennessee assets 
«ubject to Tennessee probate courfs 
exclusi ve control.—York v. Bank of 
Oommerce & Trust Co., supra. 
Administration prooeedlngv 
Where testator and his second 
wife were domiclled in Ohlo untll 
shortly before his death there, and 
his will could not be proved in that 
state against her ohjeclions because 
it was holographic and ollcnded the 
community law of that state, her 
ex parte administration proceedings 
Iherein gave the Ohlo court plenary 
Jurisdiction over all assets decedent 
left in that state.—Hutton v. Black- 
bum, 192 N.Y.S. 627, 117 Misc. 434. 

Cnstody not interfered with 

(1) Where plaintilT in South Caro- 
lina borrowed money from nonresi- 
dent Corporation and pledgcd stock 
of South Carollna Corporation as 
security for loan, attachment -by 
plaintifiC of nonresidenfs Interest in 
stock was attachment of property 
located in South Carolina and did not 
interfere with right which foreign 
court had to adjudicate or administer 
equity of redemption or reversionary 
Interest of plaintiff and another in 
such, and hence, attachment was 
not affected by pendency of suit In 
foreign court involving such stock.— 
La Varre v. International Paper Co., 
D.C.S.C.. 37 F.2d 141. 

(2) The creditor's interest In the 
stock of the South Carolina Corpora¬ 
tion pledged as secuiity was held 
not abrogated by the Georgla court 


taking charge of stock for purpose 
of operatlcn and control so as to 
prevent attachment of such interest. 
—La Varre v. International Paper 
C!o., supra. 

12. U.S.—In re Kelley, D.CN.Y., 297 
F. 676. 

13. U.S.—Motlow V. Southern Hold¬ 
ing & Securities Corporation, C.C. 
A.Mo., 95 F.2d 721, 726, 119 A.L.R. 
1331. certiorari deni<»d 59 S.Ct. 68, 
305 U.S. 609. 83 L.Ed. 388. 

Bea^on for mle 

"Experience hM demonstrated 
that, in order to secure an cco- 
nomlcal, effloient, and orderly liqui- 
datlon and distrlbution of the assets 
of an insolvent Corporation for the 
benoflt of all creditors and stock- 
holders, it Is essential that the title. 
custody, and control of the assets 
be mtrusted to a slngle management 
under the supervision of one court. 
Hence other courts, except when 
called upon by the court of prlmary 
jurisdiction for assistance, are ex- 
cluded from participation.”—Motlow 
v. Southern Holding & Securities 
Corporation, supra. 

14. Conn.—^Beach v. Norton, 9 Conn. 
182. 

N.J.—Griswold v. Kelly-Sprlngleld 
Tire Co., 120 A. 324, 94 N.J.Bq. 
308. 

Claims of opposlng admlnlstrators to 
corporate stock 

Where there was no controversy 
as' to the ownership of stock In a 
domeslic Corporation, which admit- 
tedly was in a nonresident decedent, 
the courts of the state should not 
undertake to settle the claims of two 
sels of admlnlstrators appolnted by 
courts of different States to admin¬ 
ister on the stock.—Gh^iswold v. Kel- 
ly-Springfield Tire Co., supra. 
AbsexLce of looal creditors 
Under N.Y.Code Civ.Proc. S 2515, 
giving the surrogate excluslve Ju¬ 
risdiction 'to grant letters testa- 
mentary or of administration where 
a nonresident dies leaving personal 
property within the state, and N.Y. 
General Construction Law § 39, de- 
Cliiing personal property, the surro- 
gate's jurisdiction over the admin¬ 
istration of certificates of stock' in 
a New Jersey Corporation, which cer- 
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tifliates were taken Into the state by 
a resident of Ohio, who dled in New 
York, heavlly Indebted to citi'^ens of 
that state, will not be interfered 
; with by New Jersey court, where 
there are no c-^edltors there,—Gris¬ 
wold V. Kelly-Springrfleld Tire Co., 
supra. 

15. Cal.—Sohuster v. Su^ierior Court 

in and for L''a Angeles County, 

277 P. 609. 98 Cal.App. 619. 

Court appolAtlng tmstee 

Jurisdiction to control administra¬ 
tion of trusta is llmlted to court 
which appomts trustee.—Schuster v. 
Stuperi or Court In and for Los Ange¬ 
los County. supra. 

Bule inappUcablo 

(1) That realty comprising assets 
of testam en tary trust was located 
in Tennessee and was being admln- 
istered by court of that state did 
not deprlve Florida court of Juris¬ 
diction over suhject matter of con- 
lempt proceedlng against trustee 
against whom personal judgment 
was rendered for fallure to file an 
accounting in Florida.—^Baskln v. 
Montedonico, D.C.Tenn., 26 F.Supp. 
894. 

(2) A testamentary trustee could 
not avold llabillty in suit on Florida 
Judgment rendered against him for 
'faillng to file an accounting of his 
administration of trust p.’operty lo¬ 
cated in Tennessee, on ground that 
he could not lawfully transfer funds 
from Tennessee to Florida without 
express order of Tennessee probate 
court, In absence of any showing 
that ho sought to obtain such au¬ 
thority.—^Baskin v. Montedonico, 
supra. 

16. Txnst estate 

Where estate of testatrix, a res¬ 
ident of New York, was administered 
In New Yoik according to its law, 
and administration included an. 
award of trust property to trustee in 
Pennsylvania for benefit of inmate 
of hospltal for mentally diseased in 
Pennsylvania, New York surrogate^s 
court retained jurisdiction over con- 
tinued administration of trust and 
trustee was required to account there 
for remainder of trust property not 
consumed.—In re Cronin, 192 A. 397, 
326 Pa. 843. 
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court of primary jurisdictioni'^ the jurisdiction of 
the lattcr court being a continuing one until the 
proceedings are finally disposed of and closed.i^ 
This primary jurisdiction of the court will not be 
interfered with because of dissatisfaction of liti- 

gants with its decrees.iS 

§ 551. Enforcing Judgment 

The courts of one state may enforce judgments of a 
court of competent Jurisdiction of another state. 

A State court may take jurisdiction of proceed¬ 
ings for the purpose of enforcing a judgment of a 
court of competent jurisdiction of another state.2t> 

For a treatment of the operation and effect of 
foreign judgments see the CJ.S, title Judgments §§ 
889-898, also 34 CJ. p 1125 note 42-p 1156 note 
24. 

Obtaining leave of court to sue. A statutory or 
code provision that no action shall be brought after 
final judgment in foreclosurc to recover any part 
of the mortgage debt without leave of the court in 
which foreclosurc was had does not apply to an ac¬ 
tion to recover a balance due after foreclosurc of a 
mortgage in the court of another state on land 
situated in the latter state.2i 


§ 552. Annulling Judgment 

Th® courts of one state have no authority to modify, 
vacate, or annui the Judgments or decrees of courts of 
other States or countries. 

A court of one state has no authority to modify, 
vacate, or annui the judgment or decree of a court 
of another state or country,*^ and determination 
by a court that a judgment or decree of a court of 
another state was rendered without jurisdiction 
does not have the effect of vacating such judgment 
or decree in the latter state.^® 

§ 553. Suspension of Proceedings 

The courts of one state eannot stay proceedings in the 
courts of another state or eountry. 

Although, as may be seen in Actions § 133 c (6), 
a court has the power in a proper case to stay 
proceedings before it during the pendency of a 
similar suit in a foreign court, a court of one state 
eannot stay proceedings in an action instituted in 
another state or eountry,nor will it stay the par¬ 
ties to the action before it from prosecuting an ac¬ 
tion in a foreign court if no valid groimd therefor 
appears.^® 

§ 554. Enjoining Proceedings 

A court of one state or eountry eannot restrain the 
courts of another state or eountry from proeeeding with 


17- TT.S.—^Motlow V. Southern Hold¬ 
ing' & Securities Corporation, C.C. 
A.MO., 95 P.2d 721, 119 A.L.R. 1331, 
certiorari denied 59 S.Ct. 68, 306 
U.S. 609, 83 L.£d. 388. 

CaL—Schuater v. Superior Court 
in and for Los Angelee County, 
277 P. 509, 98 Cal.App. 619. 

After tenxilnatioB. of proceedings 
Under Washington decree distrib- 
uting decedentes personalty, includ- 
Ing personalty not known or de- 
scrlbed, subseguent Idaho proceed- 
ing to enforce trust arislng out of 
dlstribution of stock not inventoried 
in Washington proeeeding gave Ida¬ 
ho court Jurisdiction prior to that of 
Washington court In thlrd proceed- 
Ing; brought to enforce trust, alnee 
Washington court had no continuing 
Jurisdiction, under atatutes, in that 
proper dlstribution of stock could 
be determlned under decree of dis- 
tribution.—Sunshlne Mining Ca v. 
Treinies, D.C.Idaho, 19 F.Supp. 687, 
afflrmed, C.C.A., Treinies v. Sunshlne 
Mining Co., 99 F.2d 651, certiorari 
granted 59 S.Ct 489, 806 U.S. 624. 83 
Ii-Bd. 1029. 

19. Cal.—Schuster v. Superior Court 
Jn and for Los Angeles County, 277 
P. 609, 98 CaLApp. 619. 

SOu Ky.—^Page v. McKlee, 3 Busb 135. 
96 Am.D. 201. 

15 CJ. p 1184 note 79. i 


SI. N.Y.—^Mutual Xj. Ins. Co. v. 
Smlth, 54 N.Y.Super. 400, 19 Abb. 
N.Cas. 69. 

.22. U.S.—Harrlson v. Triplex Gol^ 
: Mines, C.G.A.Mass., 33 F.2d 667. 
‘Colo.—De La Mater v. Graves, 198 
P. 552, 69 Colo. 295, citing Corpns 
grarls. 

lowa.—^Bamett v. Blakeley, 209 N.W. 
412, 202 lowa 1. 

La.—^McKisson v. McKisson, 154 So. 
618, 619, 179 La. 698, citing Coxpns 
Juris—Putnam & Norman v. Con- 
ner. 80 So. 265, 144 La. 231. 
Mass.—Harding v. Townsend, 182 
N.E. 369, 280 Mass. 266. 

15 C,J. p 1184 note 81. 

Order of distsihnti<m 
Where decedent was a resident of, 
and his property consistlng of cer- 
tificates of stock in corporations for¬ 
eign to this state was actually sit¬ 
uated In, New York and was wllled 
to his heirs, residente thereln, and 
his will admitted to probate under 
the laws thereof, and his property 
distributed to his heirs according to 
that state'8 laws by order of its sur- 
rogate court, the supreme court of 
Oktahoma is without Jurisdiction to 
interfere with said order.—^In re 
Harkness' Estate, 204 P. 911, 88 Okl. 
107, 42 A.L.R. 399. 

Order of sale and oonflmuvfcion 
Where creditors of Mississippi 
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ibank in recelvership in Mississippi 
chancery court were only demanding 
that receivers' sale of bank*s Loulsi- 
ana property be annulled, because of 
thelr interest in the proceeds of an¬ 
other sale, thelr contentlon that sale 
violated Loulsiana law because not 
olfered at publlc auction, was with¬ 
out merlt, as any such error affected 
only the proceeds, and not the title, 
and a Loulsiana district court could 
not annui chancery court'8 order to 
sell nor its decree confl ming sale.— 
Putnam & Norman v. Conner, 80 So. 
265, 144 La. 231. 

Flea of presorlptioii 
Loulsiana court eannot adjudicate 
on plea of prescription in suit to 
ajinul Judgment rendered by court 
of another state.—^McKxsson v. Mc- 
Klsson, 154 So. 618, 179 La. 593. 

23. Ark.—Husband v. Crockett, 115 
S.W.2d 882, 195 Ark. 1031. 

Beason for mle 

Courts have rlght to determlne 
thelr own Jurisdiction and eannot be 
prevented from dolng so by a deci- 
slon of court of sister state.—^Hus- 
band v. Crockett, supra. 

24. N.Y.—^Johnson v. Victoria Chief 
Copper Mining & Smeltlng Co., 118 
N.Y.S. 1021, 60 Misc. 464, afflrmed 
114 N.Y.S. 1132, 130 App.Div. 880. 

25. N.Y.—^Morrison v. Morrlson. 260 
N.Y.S. 411, 282 App.Dlv. 619. 
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actions before It. In a proper case, however, the parties 
to the action over whom Jurlsdlctlon In personam has 
been obtained may be so enjoined. 

A court of one state or country cannot of course 
restrain the prosecution of an action in a court of 
another state or country by any order or decree di- 
rected to the court or its officers;26 but a court 
which has acquired jurisdiction of the parties has 
power, on proper cause shown, to enjoin them from 
proceeding with an action in a court of another 


state or country,^7 particularly where such par¬ 
ties are citizens or residents of the state,or with 
respect to a controversy between the same parties 
of which it obtained jurisdiction prior to the foreign 
court.29 This power of a court should be exercis-* 
ed sparingly, not capriciously,^® and not unless a 
ciear equity is presented requiring the interposition 
of the court to prevent manifest wrong and injus- 
tice.31 It will not be used merely to compel liti- 


26. La.—^Natalbany Lumber Co. v. 
McGraw, 178 So. 377, 188 La. 863. 
followed in Daniels v. McGraw, 
178 So. 880. 188 La. 874. 

Mo.—State ex rei. New York, C. & 
St. L. R. Co. V. NortonI, 55 S.W.2d 
272, 331 Mo. 764, 85 A.L.R. 1345. 

16 C.J. P 1184 noto 82. 

87. U.S.—Hyafill v. Buflalo Marine 
Const. Co.. DC.N.Y., 2C6 F. 653. 
Ala.— H t.11 v. MilHgan, 128 So. 438, 
221 Ala. 233, 69 A.L.R. 618—Horst 
V. Barret, 104 So. 630, 213 Ala. 
173. • • 

Colo.—^Meyer v. Milllken, 76 P.2d 
420, 101 Colo. 564, certiorari de- 
nied Milllken v. Meyer, 59 S.Ct. 68, 
305 U.S. 508, 83 L.Ed. 379. 

Del.—Sun Life Assur. Co. of Cana- 
da V. Merritt-Chapman & Scott 
Corporation, ‘163 A. 649, 19 Del. 
Ch. 110. 

111.—See Wallace v. Meldahl, 202 111. 
App. 97. 

Ind,—New York. C. & St. L. R, Co. 

V. Peridlue, 187 N.B. 349, 97 Ind. 
App. 617. 

Kau.—^Williams v. Payne, 94 P.2d 
341. 150 Kan. 462, 

Mo.—State ex rei. New York, C. 
& St L. R. Co. V. NortonI, 56 S. 

W. 2d 272, 331 Mo. 764, 86 A.L.R. 
1346—^Kansas City Rys. Co, v. Mc- 

' Catdle, 232 S.W. 464, 288 Mo. 354. 
N.J.—Caruso v. Caruso, 143 A. 771, 
103 N.J.Eq. 487, reversed on olher 
grounds, 148 A. 882, 106 N.J.Eq. 
130. 

N.Y.—Clark v. Bankers' Trust Co., 
163 N.Y.S. 748, 99 Mlsc. 300, re- 
versed on other srrounds 164 N.Y.S. 
644, 177 App.Div. 627. 

Tenn.—Smalling v. Cox, 13 Tenn. 
App. 425—^Dautzler v. Sadd, 6 
Tenn.Civ.A, 674. 

Tex.—Wm. Cameron & Co. v. Abbott, 
Civ,App., 268 S.W. 662. 

15 C.J. p 1184 note 88. 

88, Ga.—McDaniel v. Alford, 97 8. 

E. 673, 148 Ga. 609. 

111.—Catherwood v. Hokanson, 201 
Ill.App. 462. 

Ind.—New York, C. & St L. R. Co. 
V. Perdiue, 187 N.E. 349, 97 Ind. 
App. 517. 

Ky.—^Reed’s Adm^x v. Illinois Cent. 

R. Co., 206 S.W, 794, 182 Ky. 466. 
La.—^Natalbany Lumber Co. v. Mc¬ 
Graw, 178 So. 377, 188 La. 863, fol¬ 
lowed in Daniels v. McGraw, 178 
So. 880, 188 La. 874. 


Minn.—State v. District Court, H''n- 
nepin County, 168 N.W. 689. 140 
Minn. 494, 1 A.L.R. 146. 

Mo.—State ex rei. New York, C. & 
St L. R. Co. V. Norton^ 56 S.W. 
2d 272, 331 Mo. 764, 85 A.L.R. 
1345—^Kansas City Rys. Co. v, Mc- 
Cardle. 232 S.W. 464, 288 Mo. 364. 
N.J.—Caruso v. Caruso, 143 A. 771, 
108 N.J.Bq. 487, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

Tex.—^Buchanan-Vaughan Auto Co. v. 
Woosley, Clv.App., 218 S.W. 664, 
666, dismlssed for want of juris¬ 
diction, cltlng Corpus Juris. 

PuU falth and credit clause uot vio-- 
latad 

The courts of another. state may 
on equitable grounds enjoin Its citi¬ 
zens from proceeding in Minnesota 
courts to enforce a cause of action 
given by the statute of the foreign 
state, without vlolating the full 
faith and credit clause of the Unit¬ 
ed States constitution.—State v. Dis¬ 
trict Court, Hennepln Countjr, 168 N. 
W. 689, 140 Minn. 494, 1 A.L.R. 146. 

Bailroad compaay doing business 
in the state must become a Citizen of 
the state, under St. S 841, and is 
within the rule that a Citizen of the 
state may be enjoined from auing an¬ 
other Citizen in the courts of another 
state.—^Reed*s Adm’x v. Illinois Cent. 
R. Co.. 206 S.W. 794, 182 Ky. 466. 

Tederal Bxnployers’ UablUty Act, 
limiting the yenue of actlons there- 
under, doea not take away the right 
of one state to enjoin a Citizen 
thereof from pro^ecutlng an action 
against another Citizen thereof in 
the courts of another state.—^Reed*s 
Adm'x V. Illinois Cent. R. Co., supra. 

29. U.S.—The Salvore, C.aA.N.Y.. 
86 P.2d 712, reversing, D.C., Petl- 
tion of Navlgazlone Libera Trles- 
tlna, S. A, 33 F.2d 967. 

Del.—Connectlcut Mut. Life Ins. Co. 
V. Merritt-Chapman & Scott Cor¬ 
poration, 163 A. 646, 119 Del.Ch. 

. 103. 

Kan.—Williams v. Payne, 94 P.2d 
341, 150 Kan. 462. 

N.J.—^Prudential Ins. Co. of America 
V. Merritt-Chapman & Scott Corpo¬ 
ration, 163 A. 894, 112 N.J.Eq. 179. 
Vt.—International Paper Co. v. Bel¬ 
lo ws Falis Canal Co.« 100 A. 684, 
91 Vt 360. 


Tert of pziorlty 

Chancery court acquired jurisdic¬ 
tion to restrain law action in another 
jurisdiction where subpoena issued 
on day bili was flled, and law action 
was flled followlng day, although 
summons was served that moming 
and subpoena served In afternoon.— 
Connecticut Mut. Life Ins. Co. v. 
Merritt-Chapman & Scott Corpora¬ 
tion, 163 A. 646, 19 Del-Ch. 103. 
Szistsnoe of defenss inunatexlal 
That complete remedy was afford- 
ed insurer by way of defense to sub- 
sequent action at law to collect on 
policy was held not to justlfy re- 
fuslng Insurer which instituted prior 
equity suit to cancel policy, Injunc- 
‘tion restrainlng prosecution of ac¬ 
tion pendlng determinatlon of suit. 
—Connecticut Mut. Life Ins. Co. v. 
Merritt-Chapman & Scott Corpora¬ 
tion, supra. 

30. Del.—Sun Life Assur. Co. of 
Canada v. Merritt-Chapman & 
Scott Corporation, 163 A. 649, 19 
Del.Ch. 110. 

Ga.—^McDaniel v. Alford, 97 S.B. 673, 
148 Ga. 609. 

Kan.—^Williams v. Payne, 94 P.2d 
341, 150 Kan. 462. 

La.—^Natalbany Lumber Co. v. Mc¬ 
Graw, 178 So. 377, 188 La. 863, 
followed in Daniels v. McGraw, 178 
So. 3S0, 188 La. 874. 

Tex.—^Wm. Cameron & Co. v. Abbott. 

Civ.App., 258 S.W. 568. 

Comity 

On grounds of comity, power of 
one state to Interfere with litigant 
duly pursulng legal rlghts and reme¬ 
dies In courts of another stato 
should be sparingly exerclse.d.—^New 
York, C. & St. L. R. Co. v. Perd.uo, 
187 N.B. 849, 97 Ind.App. 617. 

31, Ga.—^McDaniol v. Alford, 97 S. 
E. 673, 148 Ga. 609. 

111.—Catherwood v. Hokanson, 201 
111. App. 462. 

Mich.—J. W. Wells Lumber Co. v. 
Menominee River Boom Co., 168 N. 
W. 1011, 203 Mich. 14. 

Mo.—State ex rei. New York, C. & St. 
L. R. Co. V. NortonI, 55 S.W.2d 272, 
331 Mo. 764, 86 A.L.R. 1345. 
BqnltleB fox fornm to detexxnine 
Whether equitlea of action under 
Federal Bmployers' Llabllity Act 
warranted Indlana court’s enjoinlng 
prosecution of such action in Mis- 
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gants to use the courts of their own state,^2 nor 
even because the complaining party has good rea- 
son to apprehend a less favorable resuit for himself 
in a foreign court,23 it having been considered 
that such a course is inconsistent with interstate 
harmony and should not be resorted to 34 See the 
CJ.S. title Injunctions, also 32 CJ. p 114 note 3S- 
p 119 note 12, for a consideration of the grounds 
on which actions or procecdings in foreign courts 
will be enjoined, 

While a court usually will not, as a matter of 
comity permit a party to violate an injunction is- 
sued in another state against prosecution of the 
suit in such court,3 5 neither comity nor the full 
faith and credit clause of the federal constitution 
requires a court to respect such an injunction, it 
operating against the parties and not the foreign 
court.23 


Enjoining enforcement of judgment. The courts 
of a state may enjoin enforcement of a palpably 
void foreign judgment between citizens of tlie state 
and of whom it has obtained jurisdiction.37 

§ 555. Receivers 

The appointment of a recelver by the courts of one 
state gives hfm no power, apart from comity, beyond the 
llmlts of the Jurisdiction of the court appofntlng him. 
Ordinarily the courts of one state do not Interfere wKh 
the admlnlstratlon of estates by receivers properly ap- 
pointed by courts of other sta^. 

The appointment of a receiver by the court of 
one state gives him no power or authority beyond 
the limits of the jurisdiction of the court making 
the appointment.33 On principies of comity, how- 
ever, such a receiver is recognized and permitted 
to exercise in another state functions vestcd in 
him by his appointment,33 but this is permitted only 


soiirl court Is for Indiana court to 
determine.—State ex rei. New York, 
C. & SL Lr. R. Co. V. Norton!, supra. 

32. Ga.—MrDaniel v. Alford, »7 S.E. 
673. 148 Ga. 609. 

La.—^Natalbany Lumber Co. v. Mc- 
Graw, 178 So. 377, 1$S La. 86.3, 
followed in Daniels v. McGraw, 178 
So. 380. 188 Lsl 874. 

33. Ga.—McDanlel v. Alford, 07 S. 
E. 673, 148 Ga. 609. 

Lia.—^Natalbany Lumber Co. v. Mc¬ 
Graw, 17S So. 377, 188 La, 8G3, fol¬ 
lowed in Daniels v. McGraw, 178 
So. 380, 188 La. 874. 

3i. TJ.S.—^French v. Hay, 22 Wall. 

250, 22 L.Ed. 857. 

16 CJ. p 1184 note 84. 

35. Ala.—Hali v. Milligan, 123 So. 
438, 221 Ala. 233, 69 A.L.H. 618. 

La.—New Orleans & N. E. H. Co. v, 
B;}mlch, 150 So. 860. 178 La. 153. 

36. TJ.S.—^Doyle v. Northern Pac. 
Ry. Co., D.C.Minn., 55 P.2d 708. 

Minn.—^Petersou v. Chicago, B. & Q. 
Ry. Co., 244 N.W. 823. 187 Minn. 
223—Frye v. Chlcago, R. L & P. 
Ry. Co., 195 N.W. €20, 167 Minn. 
52, certiorari denied Chicago, R. I. 
& P. Ry. Co. V. Prye. 44 S.CL 231. 
263 U.S. 723, 68 L.Bd. 525, and 
followed in Prye v. Chicago, R. L 
& P. Ry. Co., 196 N.W. 280, 157 
• Minn. 52—State v. DIstrict Court, 
Hennepin County, 168 N.W. 589, 
140 Minn. 494. 1 A.LR. 145. 

Mo.—^Alford V. Wabash Ry. Co., 73 
S.W.2d 277, 229 Mo.App. 102. super- 
seding Llndsey v. Wabash Ry. Co., 
App.. 61 S.W.2d 369. 

Poli faith and credit olanae not 
vlolated 

Rejection of records of another 
state offered to pro ve injunction had 
been obtained there prohiblting fur- 
ther proceedlngs is not violative of 
full faith and credit clausa—^Kepner 
Y. Cleveland, C., C. & St Lu Ry, Co., 


. 15 S.W.2d 825. 322 Mo. 299. 65 A.L.R. 
599, certiorari denied Cleveland. C., 
C. & St L. Ry. Co. V- Kepner, 60 S. 
Ct. 24, 280 U.S. 664, 74 L.Ed, 618. 

ICiadamus pzopcr 
A wrlt of mandamus to compel a 
dlstrict court to proceed with an ac- 
tion for wrongful death under a 
Nebraska statute will not be refused, 
notwithstanding the courts of Ne¬ 
braska. have enjoined its prosecution. 
the injunction not operating on the 
tribunal, but on the parties to the 
suit.—State v. District Court Henne¬ 
pin CouAty, 168 N.W. 689, 140 Minn. 
494. 1 A.L.R 145. 

Aotion prior to Injimottoa 
An Illinois court had jurisdiction 
of flreman’s suit against railroad un¬ 
der the Pederal Employers’ Liability 
Act for injuries sustained in col- 
lislon occurring in Kansas where 
railroad operated a rallway Une, 
owned property, malntained offices, 
and kept rcgular employees and stafl 
of lawyers in county in Illinois in 
which suit was brought, and hence 
injunction restraining plalntlff from 
proceeding with suit in Illinois, issu- 
ing out of Kansas court subsequent 
to instltution of suit in Illinois, was 
ineffective.—Taylor v. Atchison, T. & 

S. P. Ry. Co., 11 N.E.2d 610, 292 111. 
App. 457, certiorari denied Atchison, 

T. & S. P. R. Co. V. Taylor, 58 S.Ct 
942, 304 U.S. 660, 82 L.Bd. 1528. 

37. Colo.—Meyer v. Milliken. 76 P. 
2d 420, 101 Colo. 564, certiorari 
denied Milliken v. Meyer, 59 S.Ct 
63, 305 U.S. 598, 83 L.Ed. 379. 

Paliuro to seek revlsw immaterlol 
The failure of deceased or his ad- 
ministratrix to seek review of ad¬ 
verse foreign Judgment which was 
void on its face dld not deprive ad- 
ministratrlx of right to maintaln 
equilable action to enjoin enforce- 
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ment of Judgment.—Meyer v, Milli¬ 
ken, supra. 

Property 'rlghts Involvcd 

A plaintlff deprived of her proper¬ 
ty rlghts by foreign judgment which 
appearcd on its face to be void as 
confllctlng with flndlngs of court 
renderirg judgment could maintaln 
cqultable action to enjoin enforce¬ 
ment of 'judgment.—Meyer v. MlUi- 
ken, supra. 

Prooednre 

A suit to enjoin enforcement of 
foreign judgment which was void on 
its face was not govemed by rules 
appUcable to an attack on a do- 
mestic judgment.—^Meyer v. Milli¬ 
ken, supra. 

33. Neb.—^Miller v. American Co-op. 

Ass’n, 195 N.W. 167, 110 Neb. 773. 
30. Neb.—Mlller v, American Co-op. 

Ass’n, supra. 

15 GJ. p 1181 note 54 [a] (1). 
Obtalaiag possession of property 

On the principies of interstate 
comity, a receiver of a railroad Cor¬ 
poration appointed in one state may 
be allowed to institute proceedings 
in another state to obtain possession 
of the rolling stock, although such 
stock has been attac^ed in the for¬ 
mer state by a creditor of the Corpo¬ 
ration.—^Merehants' Bank v. McLeod, 
88 Ohio St. 174. 

Prlmary and anoiUary areoelver 

Where a receiver was appointed 
for an insolvent New Jersey Corpo¬ 
ration in that state, an o.der by the 
New York supreme court subse- 
quently appointing such receiver as 
receiver of the corporationes assets 
in New York was subsidlary to, and 
in recognition of, his appointment in 
New Jersey, so that the orders and 
decrees of the New Jersey court in 
the receivershlp proceedings were 
blnding on the New York courts.— 
Coe V. Patterson, 106 N.Y.S. 669, 122 
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where it will not violate the public policy of such ; 
other state, or infringe on or defeat rights of 
domestic creditors.-^O 

The courts of one state will not ordinarily in- 
tcrfere with the administration of an insolvent es- 
tate by a receiver properly appointed by the courts 
of another state.^^ Hence, the creditors of an in- 
solvcnt Corporation cannot enforce claims thereof 
in the courts of another state without leave of the 
court under whose jurisdiction the receiver is ad- 
ministering the estate;42 nor can claims of such 
creditors be enforccd in the courts of other States 
against propcrty of the insolvent in such state, 


§ 555 

title to which is in the receiver under the statutcs 
of the other state.^2 Where, however, under the 
statutes of the state in which the insolvent’s es- 
tate is being administered, title to the property 
does not vest in the receiver, creditors may en¬ 
force their claims against property in another state 
in the courts of such state.^* 

A court of a state in which a Corporation is 
organized is not ousted of its jurisdiction to ap- 
point a general receiver for such Corporation by 
the fact that a foreign court has taken charge of 
the corporate assets within its jurisdiction and ap¬ 
pointed a receiver thereof,^® even if purportedly 


App.Div. 76. reverslnff 108 N.T.S. 472, 
63 Misc. 412. and reargrument denied 
108 N.T.S. 1127, 123 App.Div. 914. 

40. Neb.—Miller v. American Co-op. 
Ass’n, 195 N.W. 167, 110 Neb. 
778. 

16 C.J. p 1161 note 64 [a] (1). 

41. TJ.S.—Motiow v. Soutkem Hold¬ 
ing & Securlttes Corporation, C.C. 
A.Mo.. 95 F.2d 721, 119 A.L.R. 1331. 
certiorari denied 69 S.Ct. 68, 305 
U.S. 609, 83 L..Hd. 388. 

ming olaim wltli receiver 
A holder of certlflcates of deposit 
Issued in lowa by lowa private bank 
and payable in lowa. who dled 
claims thereon with lowa receiver of 
bank and accepted payments on ac- 
count from receiver, thereby elected 
his forum and could not sue owner 
of bank indlvidually in Califomla, 
notwithstanding lowa court had not 
yet ordered receiver to sue owner for 
benefit of b''nk’s creditors.—Leggate 
v. Porter. 79 P.2d 756, 26 Cal.App.2d 
545. 

42 . D.C.—Lewis v. Lllllston. 89 F.2d 
847, 67 APP.D.C. 103. 

Application for leave to ane neoes- 
sary 

Whlle Virginia court appointing 
receiver of Virginia bank could au- 
thorize bank creditoi s to sue on 
bank claims in another state, such 
Bult cannot be so maintalncd if the 
Virginia court refuses to authorlze 
the same, mere allegatlon that re¬ 
ceiver has refused to sue, without 
showing that they applied to the 
court appointing the receiver for an 
order requiring him to sue, or, in the 
alternative, permltting plaintlffs to 
sue not being suffljient to give court 
Jurisdiction.—Lewis v. Lilliston, su¬ 
pra. 

43. U.S.—Clark v. Williard, 54 S.Ct. 
616, 292 U.S. 112, 78 L.Bd. 1160, 
modifylng Mieyr v. Federal Surety 
Co. of Davenport, lowa. 23 P.2d 
969, 94 Mont. 508, certiorari grant- 
ed Clark v. Williard, 54 S.Ct. 103, 
290 U.S. 619, 78 L.Bd. 640. 

Mina—Prlde v. Bank of Commerce, 


Milbank, S. D., 212 N.W. 8, 170 
Mlnn. 120. 

Pnll folth and credit blanse vlolated 
Decree of Montana supreme court. 
In so far as permitting judgment 
creditors of dissolved lowa Insurance 
Corporation to take out and levy exe- 
cution against local assets to satls- 
ty Judgment as against title to such 
assets of lowa Insurance commis- 
sloner as statutory liqui dator and 
successor to dissolved Corporation, 
on theory that Insurance commis- 
sloner was receiver derlvlng title 
through Judicia! proceedings. is In- 
valid as denying full falth and cred¬ 
it to statutes and Judici" 1 proceed¬ 
ings of lowa.—C^ark v. Williard, 54’ 
S.Ct. 616, 292 U.S. 112, 78 L.Bd. 1160, 
modifylng Mieyr v. Federal Surety 
Co. of Davenport, lowa, 23 P.2d 969, 
94 Mont. 608, certiorari grranted 
Clark v. Williard, 64 S.Ct. 108, 290 
U.S. 619, 78 L.Ed. 640. 

Appolntment of receiver 
Indiana policyholders or creditors 
.of insolvent Missourl Insurance Cor¬ 
poration are not entitled to have 
recelvers appointed in Indiana, where 
Missourl superintendent of Insur¬ 
ance by court decree had acquired 
title to ali corporationes property, 
and there was no evidence that cor- 
I>oration had any substantia! amount 
'Of property within Indiana or that 
Indiana policyholders and ' creditors 
|wou1d'be 'discriminated against in 
•llquldatibn of Corporation undor Mls- 
'souri law.—0'Malley v. Hanklns, 194 
N.B. 168, 207 Ind. 689. 

Oamlshinexit 

On the principle of comity Minne¬ 
sota courts should not entertain gar- 
nishment by Minnesota creditor to 
collect clalm from assets of insol¬ 
vent South Dakota bank In Minne¬ 
sota, where title to such assets is in 
superintendent of bank of South Da- 
■kota.—Prlde v. Bank of Commerce, 
'Milbank, S. D., 212 N.W. S, 170 
Minn. 120. 

44- Del.—Philadelphia Nat. Bank v. 
New Jersey Fidelity & Piate Glass 
Ins. Co., 181 A. 1, 7 W.W.Harr. 
174. 


Fnll falth and credit olatLse not vlo¬ 
lated 

New Jersey statute provldlng for 
■stay of Judgments against insolvent 
Insurance corporations, on Insurance 
commissioner*s taking possesslon of 
property thereof, does not preclude 
creditor from reducing claims 
against insolvent Corporation to 
Judgment, in New Jersey courts or 
elsewhere. nor preclude judgment 
creditor from Institutlng actlon of* 
foreign attachment and attaching 
property of Corporation located in 
another state, notwithstanding full 
falth and credit clause where title to 
the corporate property remains in 
Corporation.—Philadelphia Nat. Bank 
V. New Jersey IFldelity & Piate Glass 
Ins. Co., supra. 

45. Del.—^Frankland v. Remington 

Phonograph Corporation, 119 A. 

127, 128, 13 Del.Ch. 312. 

Bcason for mle ■ 

“It would be contrary to woll-es- 
tablished and universally accepted 
principies if the court of the corpo- 
ration'8 domic.le could thus he oust¬ 
ed from that jurisdiction which the 
sovereign creating the Corporation 
had conferred over the aifairs of its 
creature. There can be no reason for 
debate ooncerning the Jurisdiction of 
this court to excrcise Its recognizod 
chancery powers, as well Ihoso 
founded in its general equlty Juris¬ 
diction as in statutory giant, to 
appoint roceiveis over corporations 
whose exlstence is due solely to the 
grace of the sovereign here creating 
them, regardless of what might be 
the action of courts elsewhere in 
taking charge of their afCairs. If 
there be any debatable ground with 
respect to such matters, it lies sole¬ 
ly in that fleld of dlscussion where 
questions are raised concerning the 
extent to which other courts may 
properly go in exercising Jurisdiction 
over corporations which, as to their 
jurisdiction, are foreign.”—^Frank- 
land V. Remington Phonograph Coiv 
poratlon, supra. 
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a gencral receiver.'*® Where, howcver, a court 
in one state through appointmcnt of a receiver 
takes into its possession property of the Corpora¬ 
tion in such state, it obtains a jurisdiction over 
that property which cannot be controlled by any 
other court, including the one where the receiver- 
ship was first instituted.^^ If a person is appoint- 
ed receiver in actions in courts of several States, in 
cach of which States the Corporation was incor- 
porated, relief may be obtained against the receiver 
in one of such States without conflicting with the 
jurisdiction of the others,'^* 

It has been hcld that the appointment of a re¬ 
ceiver of a Corporation by a domiciliary court does 
not bring corporate property in another state into 

D. CIYIL COURTS A2 

§ 556* General Statement 

As appears in Army and Navy § 54 a of this 
work, civil courts may have concurrent jurisdic¬ 
tion of offenses triable before courts-martial, al- 
though as to strictly military offenses the jurisdic¬ 
tion of courts-martial is exclusive. In § 59 of such 


custodia legis until the receiver has reduced such 
property to possession,and until this is done it 
does not defeat or destroy the lien of attaching 
creditors in another state acquired after appoint¬ 
ment of such receiver.50 Where, however, a court 
appointing a receiver approves the transfer of prop¬ 
erty in possession of its receiver to the primary 
receiver in another state, the courts of the latter 
have jurisdiction to adjudicate conflicting claims 
t6 such property.51 

Where mortgages on land in a state are sent 
to a domestic receiver by a foreign receiver of a 
foreign Corporation, the courts of such state will 
have jurisdiction of the procecds in the absence of 
any agreement or condition for collection.52 

1 COURTS MARTIAL 

work is considered generally the right to, and ex- 
tent of, review in civil courts of proceedings be¬ 
fore courts-martial, while in the C.J.S. title Habeas 
Corpus § 31, also 29 C.J. p 93 note 63-p 94 note 73, 
is considered the right to and extent of, review of 
such proceedings by habeas coi-pus. 


OOUBTYARB. The tenn is said to be a corrupted 
form o£ "curtilage,” and has been defined as mean- 
ing a court or an inclosure about a house or adja¬ 
cent to itA 


GOXTSUr. The tenn has been deflned as meaning 
the son or daughter of a brother or sister of one^s 
father or mother; also the issue respectively of two 
brothers or two sisters, or of a brother and a sis- 
ter.^ In the absence of language extending its 


46. DeL—^Frankland v. Bemlngrton 
PhoBOgraph Corporation, supra. 

47. Conn.—^Receivers of Mlddlesex 
Banking Co. v. Realty Inv. Co., 182 
A. 390, 104 Conn. 206. 

Oslegatloft of avfihoxlty to fozolgn 
court 

Since the jurisdiction of a court 
to appolnt a receiver in so far as it 
affects property within the state is 
independent of the jurisdiction of 
foreign courts, an order appointing^ a 
receiver will not be modifled so as 
to xnake the action pendlng in one 
state collateral or ancillary to an 
action pending in another state, es- 
pecially where such modSfication 
would be a delegation of the court’s 
authority to the tribunal of the oth¬ 
er state.—^Taylor v. Atlantic, & G. W. 
R. Co.. 67 How.Pr., N.T.. 9. 

48. N.T.—Matter of U. S. RolUng 
Stock Co., 55 How.Pr. 286. 

40. Neb.—^Miller v. American Co-op. 
Ass'n, 195 N.W. 167, 110 Neb. 
778. 

50, Neb.—^Miller v. American Co-op. 
Aa8’n, supra. 

51. Conn.—^Receivers of Mlddlesex 


Banking Co. v. Realty Inv. Co., 132 
A. 890, 104 Conn. 206. 

Coutraot botweea recelvers and 
claiiuaiLts 

(1) Where recelvers of Corporation* 
owning land in several States bor- 
rowed money to flnance cropping op- 
erations thereon. with agreement 
that they were to sell crops In all 
States and hiring sums realized into 
one fund from which the loans would 
be paid, which agreement was ap- 
proved by the courts of the several 
States, the court of the state where 
the contract was made had jurisdic- 

I tlon thereof and of conflicting claims 
to the funds realized from the crop¬ 
ping operations,—Recelvers of Mid- 
dlesex Banking Co. v. Realty Inv. 
Co., supra. 

(2) The recelvers in such case 
are not debarred from asking court 
to adjudicate claims to proceeds be- 
cause approval of Its acts by courts 
of other States was also sought and 
obtained.—^Recelvers of Middlesex 
Banking Co. v. Realty Inv. Co., su¬ 
pra. 

62. N.T.—People v. Granite State 
Provident Ass*n, 58 N.T.S. 610, 41 
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App.Div. 257, afflrmed 55 N.E. 1063. 
3 61 N.T. 492. 

1. Mass.—Commonwealth v. Bar- 
ney, 10 Cush. 480, 482. 

N.T.—^In re Lafayette Ave. in City 
of New York, 193 N.T.S. 802. 805, 
118 Mlsc. 161. 

15 C.J. p 1185 note 8. 

8- N.T.—^In re Salyer^s Estate, 265 
N.T.S. 81, 83, 142 Misc. 800—In re 
Herlng^s Estate, 244 N.T.S. 138, 
137 Misc. 867. 

Sl milar ly axprsssed 

(1) “The son or daughter of one's 
unde or aunt (called more fully 
own, flrst, or full, cousin, or cousln- 
german), or one related by descent 
In a dlverglng line trom a known 
common ancestor.*' 

N.J.—^Walker v. Chambers, 96 A 359, 
860, 85 N.J.Eq. 876. 

N.Y.—^In re Blum^s Estate, 243 N.T. 
S. 222, 223, 136 Misc. 441. 

(2) “Kindred in the fourth degree, 
belng the issue (male or female) of 
the brother or sister of one’s father 
or mother."—^Black Li.D. 

The two deflnltions oompared 
“The last deflnltlon might be con- 
strued to be broader than the first 
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tneanizi^y the term is held to include only flrst cous- 
ins or cousins german,^ the word “german,” or “ger¬ 
manus/' signifying, in matters of descent, whole or 
entire;^ but in partieular connections it may he 
broadened so as to include others® such as children 
o£ first cousins, that is, second cousins or first cous¬ 
ins once removed,® or third cousins.^ According to 
one early authority, the word has heen used as 
meaning “parents” and to include undes and other 
cousins, who, when the father is dead, are in loco 
parentis.* The term may be used to designate a 
class or be regarded as merely descriptive of per- 
sons named for purposes of identification.^ 

Half cousin. A first cousin once removed, a see- 
ond cousin, the child of one's father^s or mother’s 
cousin; sometimes applied to the child of one's 
own cousin, or to the cousin of one's father or 
mother.^® 

Second cousins, Persons having the same great- 
grandfathers and great-grandmothers.ii The chil¬ 
dren of one's first cousins are his second cousins.^^ 
These are sometimes called “first cousins once re- 
moved.”^* 

Third cousins, The children of second cousins 
are third cousins to each other; they have a com- 
mon great-groat-grandfather, and are in the eighth 
degree to each other.l^ 


Other phrases: '^aternal cousins,“my cous- 
ins,"i® “my female cousins,“patemal cousins,"^* 
and “quater-cousins” or “cater cousins."!^ 

OOTJSTOM. Custom, toll, or tribute.20 , 

OOTTSTOUMIEB. Otherwise spelled “coustumier'' 
or “coutumier.” In old French law, a collection of 
customs, unwritten laws, and forms of procedure.2i 

OOTTTHTJTLATTQ-H. In Saxon and early English 
law, a person who wilKngly and knowingly received 
an outlaw, and eherished or concealed him, for 
whieh offense he underwent the same punishment as 
the outlaw himself.** 

COTJVEBTT7EE. In French law, the deposit (“mar- 
gin") made by the client in the hands of the bro- 
ker, either of a sum of money or of securities, in 
order to guaranty the broker for the paymont of 
the securities whieh he purchases for the client.23 

COVE. The word is defined by the Century Dic- 
tionary as meaning a small inlet, creek, or bay; a 
recess or nook in the shore of any considerable body 
of water.24 

Phrases: “Cove lands,"^® and “cove rights” see 
the C.J.S. title Navigable Waters § 64, also 45 C.J. 
p 496 note 5 [a]. 


definition and to include second 
cousins as well as first cousins, but 
evidently the primary and first 
meaning: of the word is that con- 
tained in the first definition griven.” 
—In re Salyer’s Bstate, 255 N.T.S. 
81, 83. 142 Misc. 300. 

a Conn.—Cui ver v. Union & New 
Haven Trust Co., 179 A. 487, 489, 
120 Conn. 97. 99 A.L.R. 663. 

Mass.—^Bishop v. Russell, 134 N.B. 

233, 241 Mass. 29, 19 A.Li.R. 1408. 
N.J.—^Walker v. Chambers. 96 A. 

359, 360, 85 N.J.Bqi. 376. 

N.T.—In re Salyer’s Estate, 255 N.T, 

S. 81. 83. 142 Misc. 300—In re Har- 
ing's Estate, 244 N.T.S. 138, 137 
Misc. 867. 

>15 C.J. p 1185 note 9 [a]. 

Cor.8lu8-g:eEmaa ox:* flrst cousins, 
are the children of one brother or 
sister and the children of another 
brother or sister. 

Conn.—Culver v. Union & New Hav¬ 
en Trust Co., 179 A. 487. 489. 120 
Conn. 97, 99 A.L.R. 663, 

N,J.—In re 0’Mara’s Estate, 151 A. 

67, 72, 106 N.J.Eq. 311. 

N.T.—People v. Clark. 16 N.T.S. 
473, 474, 62 Hun 84. 

4. 2 Bouvier Inst. p 358 No. 1969 
note a. 

^ See 16 aJ. p 1186 notes 10, 11, p 
1186 note 12. 


6. Md.—Weaver v. Liberty Trust 
Co.. 183 A. 644, 648, 170 Md. 212. 

7. N.T.—People v. Clark, 16 N.T.S. 
473, 474, 62 Hun 84. 

a. Coke Lltt. p 81b. 

9. N.T.—Moffett V. Blmendorf, 46 
N.B. 846, 847, 152 N.T. 475, 67 Am. 
S.R. 529. 

10. Eng.—^In re Chester, [1914] 2 
Ch. 680, 681. 

29 C.X p 209 notes 12-16. 

11. ^Tersons who are related to 
each other by descendlng from the 
same great-grandfather or great- 
grandmother."—Black L.D. 

12. N.T.—People v. Clark, 16 N.T. 
S. 473, 474, 62 Hun 84. 

13. Conn.—Culver v. Union & New 
Haven Trust Co., 179 A. 487, 489, 
492, 120 Conn. .97, quoting Corpus 
Juris. 

Md.—^Weaver v, Liberty Trust Co., 
183 A. 644, 648, quoting Corpus JU- 
xls. 

S.C.—South Carolina Nal. Bank of 
Cplumbia v. Bates, 178 S.B. 611, 
613, 175 S.C. 168, quoting Corpus 
Juris. 

14. N.T.—People v. Clark, 16 N.T. 
S. 473, 474, 62 Hun 84. 

Ifl. Deflued 

‘‘Those who sre descended 'from | 
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the brothers or sisters of the moth- 
er,”—^Black L.D. 

16. Held llmlted to *‘flrst cousins’’ 

N.J.—^Harris v. Harrls, 127 A. 108, 

109, 97 N.J.Eq. 190. 

N.T.—In re BIum's Estate, 243 N.T, 
S. 222, 223, 136 Misc. 441. 

17. N.T.—In re Hering’s Estate, 244 
N.T.S. 138, 137 Misc. 867. 

18. Deflued 

*'Those who are descended from 
the brothers or sisters of the fa¬ 
ther.'*—Black L.D. 

19. Meanlngu 

Properly, cousins in the fourth de- 
grree, but the term has come to ex- 
prfess any remote degree of relation- 
shlp, and even to bear an ironical 
signiflcatlon in whieh it denotes a 
very trifling degree of intimacy and 
regard, often corrupted into “cater** 
cousin.—^Black L.D. 

20. Rapalje & L.L.D. 

16 C.J. p 1186 note 22. 

21. Black L.D. 

22. Black L.D. 

15 C.J. p 1186 notes 23, 24. 

23; Black L.D. 

24. See 15 C.J. p 1186 notes 25, 26. 

25. R.I.—^Murphy v. Bullock, 37 A. 
348, 349, 20 R.L 35. 
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OOVZWABLE. A French word signifying conven¬ 
ient or suitable; as convenably endowed. Ancient- 
ly written "eonvenable.”26 

OOVENANT. 

Aa a Notm 

As meaning gcnerally an agreement to do or por- 
mit the doing of a paxticnlar aet, see the C.J.S. 
title Covonants § 1; as the name of one of the com- 
mon law actions sce the C.J.S. title Covenant, Ae¬ 
tion of § 1, and as distinguishcd from ‘‘condition^ 
see the C.J.S. tities Covenants § 18; Deeds § 141, 
also 18 C.J. p 352 note 63, and 12 C.J. p 401 note 28, 
p 402 note 32; and Landlord and Tenant § 242, also 
35 C.J. p 1189 notes 34r-37. 


Phrases: "Covenant conpled with condition sub- 
8equent,”27 “covenant for the direct benefit of the 
property,”28 «covenant not to sue” see the C.J.S. 
tities Contracts §§ 103, 104, 527, and Release § 3, 
also 53 C.J. p 1197 notes 23-25, "covenant of non- 
elaim,”29 "covenant or agreeniGnt,”30 ^nd "cove¬ 
nant to stand seized to uses;”3l and also "cove¬ 
nants performed” see Covenant, Aetion of §§ 30, 33. 

For other phrases descriptive of particular cove* 
nants, or the classes thereof, see the title Covenants 
§§ 1-19 and 37-73. 

As a Vorb 

To agree with; to enter into a fonnal agree- 
ment.32 


201 Black KB. 

27. Va.—^Neal v. State-Planters 
Bank & Trust Co., 184 S.B, 203, 
205, 166 Va. 168. 

23. Cal.—^Richardson v. Callahan, 
3 P.2d 027. 930, 213 Cal. 683. 

29, DeflxiGa 

A covenant sometlmes employed. 
partlcnlarly in the New Eng:and 
stapes, and in deeds of extinguish- 
ment of ground rents In Pennsyl- 


vanla. that neither the vendor, nor 
his hei^^s, nor any other person, etc., 
shall claim any title in the premlses 
conveyed.—Black L.D. 

3a Pa.—^Karp v. Pidelity-Phenlx 
P‘re Ina. Co.. Super., 4 A.2d 629, 
532. 

31. S.C—^Blliott V. B»*istow, 196 S.E. 
378, 380, 186 S.C. 544. 

3a Vt.—Vermont Shade Roller Co. 


V. Burlington Traction Co., 160 A. 
138, 142, 102 Vt. 489. 

Dlstinfimisliea from 

(1) “Agree** see 3 C.J.S. p 354 noto 

61. 

(2) “Conflrm.”—^Vermont Shade 
Roller Co. v. Burlington Tiajtion 
Co., 160 A. 188. 142, 102 Vt. 489. 
"Covenants and agxees” 

N.T.—^Murray Realty Co. v. Regal 
Shoe Co., 270 N.T.S. 737, 739, 240 
App.I>iv. 462. 
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COVENANT, ACTION OF 

This Titie includes actions of covenant, as distinguished from other forms of action; nature and 
scope of the remedy in general; grounds of such actions and defenses thereto; by and against whom 
they may be maintained; proceedings therein; review of proceedings; and costs in sucb actions. 

Matters not in thU Titi», treated elsewhere In thSs vorlc» te» Desczlptive-Word Inder 

Analysis 

§ 1. Nature and scope of action—^p 866 

2. -Origin and history—^p 866 

3. - Distinguished from other actions—866 

4. - Statutory provisions—^p 866 

5. What law govems—^p 866 

6. Right of action and grounds in general—p 866 

7. Necessity for written instrument sigpied and sealed—866 

8. -Exceptions to nile—^p 867 

9. -Modification or change by statute—^p 867 

10. Nature of promise or agreement—^p 867 

11. -May be implied—^p 868 

12. -Modified by parol—^p 868 

13. -Money payable in instailments—p 868 

14. Performance by plaintiff—p 868 

15. Defenses—^p 868 

16. Persons entitled to sue—p 869 

17. Persons liable—^p 869 

18. Jurisdiction and venue—^p 869 

19. Parties—p 869 

20. Declaration—^p 869 

21. -The instrument—^p 870 

22. -The covenant—^p 870 

23. -The breach—^p 871 

24. -The consideration—^p 871 

25. - Performance of conditions precedent—p 872 

26. Plea—p 872 

27. - Necessity of speCial plea—^p 873 

28. -Non est factum—p 873 

29. -Non infregit conventionem—^p 874 

30. - Performance—^p 874 

31. -Fraud—p 875 

32. Subsequent pleadings—^p 875 

33. Issues, proof and variance—^p 875 

34. Evidence—^p 877 

35. Trial—p 877 

36. Judgment—^p 877 

37. Appeal and error—^p 878 

38. Damages—^p 878 


21C.J.S.-55 
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§ 1. Nature and Scope of Aetion 

The action of covenant is a personat action to re- 
cover damages for breach of a contract under seal. 

The coimnon-law action of covenant is a remedy 
for the recovery of damages for the breach of a 
p>venant or contract under seal,i It is a personal 
action^ and, as is shown in Actions § 33, is classed 
with actions ex contractu. 

§ 2. - Origin and History 

Orfglnally the action of covenant was used for varlous 
purposes, includlng the recovery of a leasehold by the 
lessee, but In modern times It Is a personal action ex 
contractu. 

The action of covenant, as stated in 15 CJ. p 
1188 notes 2-7, is said to have descended from the 
ancient writ breve de conventione. Primarily its 
purpose seems to have been to enforce the specific 
performance of the.covenant broken, although if the 
breach was such that performance could not be en- 
forced, or defendant continued refractory, damages 
occasioned thereby in proportion td the injury sus- 
tained were accorded to plaintiff. 

Furthermore, by virtue of this action fines were 
collected at common law; and the action was the 
ancient remedy of a lessee, if ejected, against his 
lessor to recover the term and damages, or if the 
term had expired, or the ouster had been commit- 
ted by a stranger daiming paramount title, then to 
recover damages only. 

At an early date the use of the action of cove¬ 
nant as a real action disappeared, except for con- 
veyancing, but as a personal action ex contractu it 
has survived, although, as appears in Actions § 
39, codes of civil procedure and practice acts in 
some States have abolished the distinction between 
the different common-Iaw forms of action. 

§ 3. —— Distingxiished from Other Actions 

The action of covenant is distinet, dlfferlng ma- 
terially from other forms of action. 

The action of covenant differs from other ac- 
tions.3 j 

The distinction between the action of covenant I 


and the actions of account, assumpsit, case, and 
debt is discussed in Actions § 36. 

§ 4. —. Statutory Provisions 

As is shown in § 9 infra, in some jurisdictions, 
as a resuit of statute, an action «of covenant may be 
maintained on an unsealed instrument. Further¬ 
more, as appears in Actions § 39, codes of civil 
procedure and practice acts in many jurisdictions 
have abolished the distinctions between the dif¬ 
ferent common-law forms of action and have pro- 
vided for a single form of civil action. 

Examine Pocket Parts for later cases. 

§ 5. What Law Govems 

To sustaln an action of covenant the Instrument must 
be a specialty under the lex fori. 

Under the 'general rule stated in Conflict of 
Laws § 22 b and Contracts § 21, an action of cove¬ 
nant will not lie on an instrument which is not a 
specialty, by the law of the forum, although it 
would be considered as under seal in the place 
where it was made.^ 

§ 6. Right of Action and Groimds in General 

A mere equitable right to reeeive a legat title to 
partlcular property will not support an action of cove¬ 
nant. 

A mere equitable right to require the transfer 
of the legal title to specified property, arising out 
of a transaction constituting a mortgage, does not, 
it has been held, fumish a foundation for the ac¬ 
tion of covenant® 

§ 7. Necessity for Written Instrument Signed 
and Sealed 

As a general rule, an action of covenant may be 
maintained only on a written, signed, and sealed instru¬ 
ment. 

As a general rule, covenant may be maintained 
only on an agreement in writing which has been 
properly and lawfully signed and sealed by the 
party,® or by his authority,^ and which is recog- 
nized in law as a sealed instrument® 


I. Me.—^Van Buren Llsrht & Power 
Co. v. Inbabitants of Van Buren. 
100 A. 3. IIS Me. 458—Drew v. 
Wostem Union Telegraph Co.. 89 
A. 14i, 111 Me. 346—^Donn v. Au- 
bum Blectric Motor Company. 42 
A. 389, 92 Me. 165. 

N.J,—^Patten v, Heustis, 26 N.J.Liaw 
293. 

16 aj. p 1188 note 1. 

OfilLer deflnlttons 

U.S.—Rondot V. Rogera Tp., Micb., 
99 P. 202, 209, 39 C.CJL 462. 

15 aJ. p 1188 note 1 [aJ. 


Form of remedy for breach of cove¬ 
nant see Covenants f 114. 

Necessity of seal see infra 5 7. 

2. Colo.—^Hayden v. Patterson, 88 P. 
437, 39 Colo. 16. ’ 

3. Me.—^Mannlns: v. Perkips» 29 A. 
1114, 86 Me. 419. 

4b. R.L—Noweli v. VTaterman, 168 A- 
402, 403, 53 H.I. 16, citingT Ooxpiis 
Joxls. 

15 CJ. p 1192 note 67. 

5. ILI.—^Knowles v. S^nowles, 69 A. 
854, 26 R.L 534. 
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a. Me.—^Manninfir v. Perkins, 29 A. 
1114, 86 Me. 419. 

16 C.J. p 1189 note 26, p 1301 note 32. 
Modiflcatlon by i>ajrol see infra § 12. 

7. N.T.—^^anford v. McNair, 0 
Wend. 54. 

16 C.J. p 1190 note 27. 

Necessity for sealed authority of 
agent see Agency § 27 d. 

8i N.T.—^Rees v. Overbaugh, 6 Cow. 
746, 

15 C.J. p 1190 note 28. 
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The fact that an instrument, in conclusion, States 
that it is signed and sealed does not justify an ac- 
tion of covenant thereon if it does not in law con¬ 
stitute a specialty;^ but the fact that the seal on 
an agreement was tom off does not destroy its ef- 
fect as a deed, and covenant will lie thereon.^® 

Jnstrument sealed by grantor only, While the 
general nile is to the contrary,ii it has been held in 
some jVrisdictions that an action of covenant may 
be naaintained against the grantee in an instrument 
signed and sealed by the grantor only where the 
grantee has recognized and accepted the instru¬ 
ment,^2 although it has also been held that the ex- 
ceptions to the general rule do not embrace mere 
personal contracts by which no estate in land pass- 
cs.i* 

§ 8. — Exceptions to Rule 

In some Instances at common law an action of cove¬ 
nant couid be maintalned on an unsealed instrument. 

To the general rule stated in § 7 supra, at com¬ 
mon law there existed an exception, founded on 
the custom of London and other partfcular places, 
which permitted an action of covenant on unsealed 
Instruments.^^ The action couid be maintained pn 
an unsealed instrument where defendant derived 
title under a grant or patent from the crown.^^ 

§ 9. -Modification or Change by Statute 

Under statutory changes fn some Jurisdictione, an 
action of covenant may be maintained on unsealed In¬ 
struments. 

As an exception to the general rule stated in § 7 
supra, where the distinction between sealed and un- 
sesded Instruments has been abolished-by statute, 


see the CJ.S. title Seals § 2, also 56 CJ. p 890 note 
12, it has been held in .some jurisdictions that 
the action of covenant may be maintained on any 
writing operating as a deed,^® or on which debt or 
assumpsit might have been maintained before the 
abolition of such distinction.!*^ 

§ 10. Nature of Promise or Agreement 

To support an action of covenant there must be a 
binding obligation, although the form In which the agree- 
ment is expressed is not controlling. 

As a foundation for an action of covenant a 
binding agreement or obligation is necessary.!* 
However, the covenant need not be formalior pre- 
cise, or in any particular form,!® but the action will 
lie as long as the instrument on which it is based 
is a writing under seal, containing an agreement or 
obligation.®^ 

Thus covenant will lie for a breach of a writing 
obligatory to pay a certain sum o£ money;®! for 
the breach of covenant to make a deed;®® for the 
breach of a cropper's agreement and on the mu- 
tual covenants of tenants in common.®4 However, 
it may not be maintained on a receipt given for at- 
.tached property for the proceeds of the property 
which had been sold by permission.®^ 

Where the obligation arises from the nature of 
the transaction and not from the instrument, and' 
the obligation and remedy would exist if there were 
no instrument in writing, the action of covenant 
may not be maintained.®®- 

Covenant in prcesenti. In the old authorities it 
is said that the action may not be maintained on a" 
'covenant in praesenti,2*^ but this distinction is not* 
generally recognized.®® 


TrxUMled Isase lieUL not wltlila 
statnte providing that certain classes 
of instruments shall he deemed to be 
sealed Instruments although no seal 
is attached thereto; hence, covenant 
is not maintainable thereon.—Newell 
V. Waterman, 163 A. 402, 53 R.I. 16. 
Beouisites of seal see the C.J.S. title 
Seals 8 3, also 56 C.J. p 892 note 28 
et seq. 

a. N.H.—Cutts V. Frost, Smith 309. 
Wls.—^Davis V. Judd, 6 Wis. 85. 

10. Mass.—^Powers v. Ware, 2 Pick. 
451. 

N.T.—^Rees v. Overbaugh, 6 Cow. 746. 
16 C.J. p 1190 note 80. 

11. Me.—^Baldwin v. Bmery, 36 A. 
994, 89 Me. 496. 

15 C.J. p 1190 note 32. 

12. N.f—Sparkman v. Gove, 44 N.J. 
Law '262. 

15 C.J. p 1190 note 31. 

13. N.J.—^Harrison v. Vreeland, • 38 
N.J.Law 866. 


14. Mich.—Jerome v. Ortman, 33 N. 

W. 769, 66 Mich. 668. 

15 C.J. p 1190 note 36. 

16. Mich.>-^erome v. Ortman, supra. 
15 C.J. p 1190 note 37. 

IdL TJ.S.—^Rondot v. Rogers Tp., 
Mich., 99 F. 202, 39 C.C.A. 462. 
Mich.—Jerome v. Ortman, 33 N.W. 

759,,66 Mich. 668. 

15 C.J. p 1190 note 38. 

17. Ky.—Steele v. Curle, 4 Dana 
381. 

15 C.J. p 1190 note 89. 

la U.S.—U. S. V. Brown, C.C.N.T., 
24 F.Ca8.No.l4,670, 1 Paine 422. 

15 C.J. p 1191 note 61. 

19. Ind.—Sheets v. Vandalia B. Co., 
127 N.B. 609, 74 Ind.App. 597. 

20. N.H.—^Ewins v. Gordon, 49 N. 
H. 444. 

15 C.J. p 1190 note 41. 

Bffect of failure to reootd 
^ The mere fact that a lease Is not 
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valid by reason of its not belng re- 
corded as required by statute will 
not preclude an action of covenant 
thereon, If It contains a valid per¬ 
sonal agreement.—^Bridgmans v. 
Wells, 13 Ohio 43. 

21. D.C.—Clark v. Harmerj 6 App. 
D.C. 114. 

16 C.J. p 1191 note 42. 

22. Tenn.—^Davidson v. Jourdan, 2 
Coldw. 256. 

23. N.J.—^Patten v. Heustis, 26 N.J. 
Law 293. 

24. Pa.—^Hall v, Stewart, 12 Pa. 211. 

25. Ky.—^Wilcoxen v. Rlx, 1 A.K. 
Marsh. 421. 

26. Ky.—^Wilcoxen v. Rlx, supra. 

27. N.H.—Stickney v. Stlckney, 21 
. N.H. 61. 

15 C.J, p 1191 note 47. 

2& Mo.—^Dickson v. Deslre, 23 Mo. 

151, 66 Am.D. 661. 

15 C.J. p 1191 note 48. 
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§11. -May Be Implied 

To support an action of covenant, the agreement may 
be Implled as well as expretsed. 

As a foundation for an action of covenanj: it is 
not essential that the covenant be an express one; 
it is sufficient if the words used are such that the 
law will imply an agreement.23 So, where an in- 
strument shows that the parties thereto intended to 
bind themselves to the performance of stipulated 
acts, it will support an action in the form of cove¬ 
nant,®® evcn though the word “covenant” does not 
appear in the instrument.®^ 

§ 12 . -ModifiedbyParol 

A sealed Instrument nnodifled or eniarged by paroi 
will not support an action of covenant. 

Covenant may not be maintained on a sealed in¬ 
strument which is shown to have becn modified or 
eniarged by paroi.®® 

The action may, howevcr, be maintained on a 
specialty, although an unexecuted paroi agreement 
is attached thereto;®® or when the oral agreement 
merely regulates the application of the instrument 
as a specialty without modifying it;®^ or when the 
oral agreement merely givcs precision to the in¬ 
definite terms of the contract®® 

§ 13. -Money Paj^ble in Installments 

Covenant will He to recover each Installment of a 
debt as it becomes due, but ft will not lie where ali 
payments are due and payable. 

Although, as is shown infra § 22, plaintiff must 
set out in his dcclaration the covenant as made, 
nevertheless, since a failurc to pay the installments 
of a debt when due constitutes a breach, a party 


may have an action of covenant to recover such in¬ 
stallments, without depriving himself of his remedy 
for other breaches which may subsequently occur.®® 
The action will not lie, however, where all of the 
payments are due and payable.®^ 

§ 14. Performance by Plaintiff 

To support an action of covenant plaintiff must show 
a striet performance of his part of the agreement, un- 
less such performance Is waived or excused. 

As a gcneral rule, in order to maintain an action 
of covenant on a contract under seal, plaintiff 
must show a striet performance of his part of the 
agreement.®® Where, however, the contract has 
been performed in part, and its full performance 
has been prevented by defendant, complete perform¬ 
ance is excused so as to permit an action of cove¬ 
nant on the writing;®® and in such case, when the 
contract has not been repudiated by defendant, 
plaintiff's only remedy is an action on the writing.4® 

When defendant waives the performance of a 
part of a specialty, it does not constitute the con¬ 
tract a new qne, and covenant may stili be brought 
thereon.^1 

§ 15. Defenses 

An action of covenant may be brought at any time 
within the perlod limited by statute. 

Unless barred by the statute of limitations, the 
action of covenant may be brought at any time;^® 
but, if the time for conunenemg the action is limit- 
cJ by statute, the action must be instituted within 
the time prescribed.^® 

The statute commences to nm from the time 
when the cause of action accrues.*^ 


S9l U.S.—^Wllson v. Griswold, C.C.N. 
Y., 30 F.Cas.No.17,806, 9 Blatchf. 
237. 

15 C J. p 1191 note 52. 

Implled covenants see the Covenants 
iS 0-19. 

sa Mass.—Gardiner v. Corson, 15 
Mass. 500. 

15 C.J. p 1191 note 53. 

31. Masa—^NTewcomb v. Presbrey, S 
Mete. 406. 

15 C.J. p 1191 note 54. 

S& U.S.—Phillips & Colby Constr. 
C5o. V. Seymour, IlL, 91 U.S, 646, 
23 ZuKd. 341. 

15 aj. p 1191 note 58. 

33. Pa.—^EUmaker v. Franklin F. 
Ins. Co., 6 Watts & S. 439. 

34. Pa.—^Ellmaker v. Franklin F. 
Ina Co., supra. 

35. N,J.—^Potts V. Point Pleasant 
Land Co., 8 A. 109, 49 N.J.Law 411. 

15 C.J. p 1191 note 61. 


'SSL Md.—Waldeck Co. v. Enimart, 96 
A. 634, 127 Md. 470. 

15 C.J. p 1191 note 56. 

Covenant on bond payable in install¬ 
ments see Bonds 5 105. 

37. Md.—^Merryman v. Wheeler, 101 
A. 651, 130 Md, 666—Booth v. Hali, 
6 Md. 1. 

15 C.J. p 1191 note 57. 

33. N.Y.—Stag£r v. Munro, 8 Wend. 
399. 

15 C.jr. p 1191 note $2. 

Performance of simple contracts see 
Contracts 55 451-517. 

39, U.S.—Yoimg v. Preston, D.C., 4 
Cranch 239, 2 L.Ed. 607. 

15 C.J. p 1192 note 63. 

40, U.S.—^Young V. Preston, supra. 

15 C.J. p 1192 note 64. 

41, U.S.—^District of Columbla v. 
Camden Iron Works, D.C., 21 S.Ct 
680, 181 U.S. 453, 45 U.Ed. 948. 

Pa—Monocacy Bridge Co. v. Ameri¬ 
can Iron Bridge Mfg. Co., 83 Pa 
617. 


Paroi modification of covenant see 
supra 5 12. 

43. Miss.—^Burrus v. Wilklnson, 31 
Miss. 537. 

Mo.—^Maeder v. Carondelet, 26 Mo. 

112 . 

43. U.S.—^Rondot v. Rogers Tp., 
Mich., 99 P. 202, 39 C.C.A. 462. 

16 C.J. p 1192 note 76. 

Limitations: 

Applicable to sealed Instruments 
see the C.J.S. title Limitations 
of Actions 55 52-57, also 37 C.J. 
p 750 note 53 et seq. 

In actions for breach of covenant 
see Covenants 5 122. 

44. Me.—^Mannlng v, Perklns, 29 A. 
1134, 86 Me. 419, 421. 

15 C.J. p 1192 note 73. 

Walver 

In an action of covenant for the 
alleged breach of a contract to ex- 
ecute purchase-money notes, the fact 
that defendant accepted a deed to 
the property from plaintiff slx years 
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§ 16. Persons Entitled to Sue 

At common law oniy parties to a sealed Instrument 
inay maintain an action of covenant thereon. A person 
may maintain the action although he, himself, may not 
be thus sued and although he and defendant are part- 
ners. 

Unless authorized by statute, one not a party to 
a sealed instrument may not maintain an action of 
covenant thereon.^6 The action will lie only be- 
tween those parties between whom there exists a 
privity of contract or estate.^® 

Covenant binding on defendant only, The fact 
that thc cxecution of the instrument sued on by 
plaintiff is so defective that he may be proceeded 
against only in assumpsit will not deprive him of 
the right to bring an action of covenant against de¬ 
fendant who duly signed and sealed the instru- 
ment.^^ Furthermore, an infant may maintain an 
action of covenant against a person of full age, al¬ 
though the infant is not bound by his own cove¬ 
nant 

Partners. Where there is a valid and subsisting 
covenant existing between the parties, the mere fact 
that they are partners does not preclude a resort to 
this remedy for a breach of such covenant,^® even 
though there may be accounts between the parties 
which would require unraveling in a court of equi- 

ty.60 

Covenant will not lie, however, at the suit of 
one partner against another for a balance duc on 
partnership account.®! 

§ 17. Persons Liable 

An action of covenant ordinarily is maintalnable 
against an exeeutor except for t>peach of a covenant to be 
performed by the testator personally. 


ACTION OF § 20 

Generally speaking, an action of covenant may be 
maintained against an exeeutor® ^ although he is not 
named in the instrument.®* However, the rule is 
otherwise where the covenant is to be performed 
by the testator in person.®^ 

Instrument sealed by granfor only. As is shown 
in § 7 supra, as a general rule an action of cove¬ 
nant may not be maintained on an instrument sign¬ 
ed and sealed by the grantor only. 

§ 18. Jurisdiction and Venue 

At common law, covenant Is a local action when 
founded on privity of estate, transitor/ when founded on 
privity of contract. 

Under the common law the action of covenant 
when founded on privity of contract is transitory 
and may be brought as a transitory action, but when 
founded on privity of estate the action is local and 
must be brought where the land is located.®® How¬ 
ever, where the venue of such an action is regulat- 
ed by statute, such legislation Controls.®® 

§ 19. Parties 

The persons entitled to maintain an action of 
covenant, have been considered in § 16 supra. As 
to the parties to an action for breach of a covenant, 
consuit Covenants § 123. 

Examine Pocket Parts for later cases. 

§ 20. Declaration 

In covenant, the declaration must state the essentiai 
I elements of a cause of action. 

The general rules governing plcadings in civil 
actions, -discussed in the C.J.S. title Pleading § 2 
et seq, also 49 C.J. p 32 note 8 et seq, ordinarily ap- 


after the time specified in the aeree- 
ment does not constitute a walver of 
the stipulation so as to cause the 
statute of limitations to run only 
from the acceptance of such deed.— 
Davis V. McMullen. 9 S.E. 1095, 8G 
Va. 266. 

45. Ky.—Lovell v. Nelson, 6 J.J. 
Marsh. 247. 

Me.—Hinkley v. Fowler, 15 Me. 285. 
N.M.—^Parker v. Beasley, 54 P.2d 
687, 693, 40 N.M. 68, citing Corpus 
Juris. ^ 

Pa.—Greene County v. Southern Sure- 
ty Co., 141 A. 27, 202 Pa. 304. 
Persons entitled to enforce: 

Personal covenants see Covenants 
S 35. 

Beal covenants see Covenants S§ 
80-85. 

Hight of third party henefleiary to 
8ue on sealed contract see Con- 
traets § 519 c (3). 

One descrlhiuff himsalf as ageut, 
but who covenants as in his own 


right, may maintain an action of 
covenant against a covenantee who 
enters and enjoys the premises.— 
Potts V. Rider, 3 Ohio 70, 17 Am,D. 
681—15 C.J. p 1193 note 81. 

40. Fla.—^American Surety Co, of 
New York v. Smith, 130 So. 440, 
442, 100 Fla. 1012, citing Corpus 
Juris. 

15 C.J. p 1193 note 77. 

47. N.C.—^Brown v. Bostian, 51 N. 
C. 1. 

15 C.J. p 1190 note 34. 

48. Pa.—^Directors of Poor v. Mc- 
Fadden, 1 Orant 230. 

49. N.Y.—Glover v. Tuck, 24 Wend. 
153. 

15 C.J. p 1193 note 82, 

50. N.Y.—Glover v. Tuck, supra. 

16 C.J. p 1193 note 83. 

51. N.Y.—^Niven v. Spickerman, 12 
Johns. 401. 


53. S.C.—^Brlsbane v. MeCrady, 10 
S.C.L. 104, 9 Am.D. 676. 

Form of remedy in actions by or 
against personal representative see 
the C.J.S. title Exeeutors and Ad- 
ministrators S5 705, 706, also 24 
C.J. p 743 note 5 et seq. 

Persons liable on: 

Personal covenants see Covenants 
5 36. 

Real covenants see Covenants S 86. 

53. S.C.—^Brisbane v. MeCrady, su¬ 
pra. 

54. S.C.—^Brisbane v. MeCrady, su¬ 
pra. 

16 C.J. p 1193 note 80. 

55. Mass.—Lienow v. Eliis, 6 Mass. 
331. 

16 C.J. p 1192 note 68. 

Venue in actions for breach of cove¬ 
nant see Covenants § 121. 

56l Tex.—Chaison v. Bcauchamp, 34 
S.W. 303, 12 Tex.Civ.App. 109. 

16 C.J. p 1192 note 70. 
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§ 20 


ply in an action of covenant.57 The declaration 
must contain averments necessary to constitute 
a cause of action in covenant.^^ 

While a declaration in an action of covenant 
may be varied according to the nature of the in- 
strument declared on,^» as a general rule it is suffi¬ 
cient where it declares on the instrument accord¬ 
ing to its legal operation and assigns breaches sub- 
stantially in the words of the covenant.Aver¬ 
ments which are unnecessary to a recovery, when 
not contradictory, will be considered as surplus- 

age.61 

The declaration must show with whom defend¬ 
ant covenanted ^nd must aver the amount of 
damages claimed,®^ especially where plaintiff claims 
special damages such as the law does not imply 
from the facts stated.®^ 

The usual concluston in a declaration of cove¬ 
nant, “that the defendant (although often request- 
ed so to do,) hath not kept his said covenant, but 
hath broken the same,” followed by a demand of 
damages, is merely formal and is not necessary to 
the legality of the declaration.®® 

Amendments, If it appears upon oyer of a deed 
that some of the defendants are not parties there- 
to, the declaration may, it has been held, be amend- 
ed by striking out their names on payment of 
costs.®® 

§ 21. — The Instrument 

A declaration in covenant must allege defendanfs 
executlon and sealing of the Instrument. 

The declaration in covenant must allege that de¬ 
fendant entered into the covenant declared on, 
and where the action may only be maintained on a 


sealed instrument, see §§ 7-9 supra, the declaration 
must also allege an agreement under seal.®*^ 

It is not sufficient ‘to allege merely that defendant 
made his covenant,®® or that he executed a writ- 
ing, setting it forth in haec verba, concluding with 
“sealed and delivered,” etc., and the name of the 
covenantor, with the letters L S, but nowhere else 
alleging that the instrument was sealed.®® How- 
ever, the use of words which import that the in¬ 
strument was sealed, as, for example, “indenture,” 
“deed,^’ or “writing obligatory,*' has been held suf¬ 
ficient.^® 

§ 22. The Covenant 

A declaration In covenant must aver a promise or set 
out equivalent words, but the Instrument need not be set 
out In haec verba. 

The declaration in covenant must aver or as- 
sert a promise, or must contain words equivalent 
to a promise.'^! Where the agreement contains sev- 
eral distinet parts or covenants, and the cause 
of action arises on less than the whole, it is suffi¬ 
cient to set out only such part as relates to the 
breaches to be assigned,^® 

Where there has been a mistake in the wording 
of the instrument, the declaration may be drawn 
according to the actual agreement of the parties 
with proper averments showing the mistake but 
a declaration on a covenant contained in an instru¬ 
ment which is produced may not be aided by al- 
legations setting forth a covenant different from 
that in the original document.'^^ if language of 
the covenant is such that it may operate in several 
ways, it must be set forth so as to show the par- 
ticular purpose for which it is produced.*^® 

Implied covenants may be set forth in the decla- 


87. N.Y.—Krower v. Resniolds, 1 N. 
B. 775, 99 N.T. 246, reversing 19 
N.Y.Wkly.Dig. 383. 

Pleading in action: 

For breach of covenant see Cove- 
nanta { 125. 

On contract see Contracts §S 533- 
577. 

5& K.T.—^Krower ▼. '‘Reynolds, su¬ 
pra. 

Seclaxtttion saffldeat 
Fla.—^Betbea v. Houck. 86 So. 502, 
80 Fla. 630. 

Bedacatlon lidd liunifflloieut 
Md.—^Menrman v. Wlieeler, 101 A. 
551, 101 Md. 566. 

89. Qhio.—Courcier v. Graham, 1 
Ohlo 330. 

•eou Kyy—Withers v. Prjcket, Htt. 

Sel.Cas. 192. 

15 G.J. p 1193 note 86. 


81. Wis.—^La Polnt v. Cady, 2 Pinn. 

515, 2 Chandl. 202. 

15 C.J. p 1193 note 87. 

83. Mo.—^Keatly v. McLaugherty, 4 
Mo. 221. 

15 C.J. p 1193 note 89. 

83. Tenn.—^Robertson v. Waters, 1 
Terg. 200. 

15 C.J. p 1194 note 90. 

64. N.J.—Ryerson v. Marseillis, 16 
K.J.Liaw 450.* 

15 C.J. p 1194 note 91. 

86. Md.—Outtoun v. Dulln, 20 A. 
134, 72 Md. 536. 

86. N.C.—^McClure v. Burton, 4 N. 
C. 84. 

87- Fla.—Ballas v. Lake Weir Light 
& Water Co„ 130 So. 421, 100 Fla. 
913. 

15 C.J. p 1195 note 22. 

63. . Ark.—^Eb.ys v. Lasater, 3 Ark. 
565. 


111.—Wineman v. Hughson, 44 III. 
App. 22. 

15 C,J, p 1196 note 23. 

69. N.T.—Macomb v. Thompson, 14 
Johns. 207—Van Santwood v. Sand- 
ford, 12 Johns. 197. 

15 C.J. p 1196 note 24. 

70. N.T.—Van Santwood v. Sand- 
ford, 12 Johns. 197. 

15 C.J. p 1196 note 25. 

71. Mo.—^Perkins v. Reeds. 8 Mo. 83. 
15 C.J. p 1194 note 94. 

78. N.T.—Sandford v. Halsey, 2 
Den. 235. 

15 C.J. p 1194 note 96. 

73. Pa.—Gower v. Sterner. 2 Whart 
• 75. 

74i U.S.—Jobbins v. Kendall Mfg. 
Co., D.C.R.I., 196 P. 216. 

75* N.T.—Willard v. Tlllman, 2 Hil^ 
274. 
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ration in like manner as if they were expressed in 
the deed.76 

Where the covenant is for the payment of mon- 
ey, the declaration should allege the happening of 
the event or condition npon which the obligation 
was to become due and payable.'^'^ 

Setting out instrument or its legat effeci. It is 
not necessary that the instrument be set out in haec 
verbabut it must either be set forth in the. 
words of the contract itself, or, according to its 
legal effect, by stating its true meaning and inten- 
tion.7® 

Where a sealed instrument has been subsequent- 
ly modified by another sealed instrument, both 
should be averred in the declaration.80 

§ 23. —• The Breach 

A declaration In covenant must sufflclently assign a 
breach of the covenant declared on. 

, A declaration in covenant must allege a breach 
of the covenant in suit^i The allegation must be 

sufficient.82 

The breach must be alleged "with certainty.^3 
For the allegation to be sufficient, the breach as- 
signed must not vary from the sense and sub- 
stance of the contract, or be either more limited or 
more extensive than the covenant but where the 
assignment is sufficient as to some and insufficient 
as to other breaches, plaintiff may recpver for those 
sufficiently assigned.85 

As a gencral rule, plaintifF may assign a breach 
by negativing the words of the covenant,^6 pro- 


vided such general assignment necessarily amounts 
to a breach.Where, however, an assignment of 
a breach in the words of the covenant does not nec¬ 
essarily imply that the covenant has been broken, 
the assignment is insufficient, and the breach must 
be specially alleged.®^ A breach assigned in the 
words of the covenant is insufficient where the 
words of a covenant taken in connection with the 
residue of the instrument do not mean the same 
as when they are separated from their context;®® 
or where the law implies a covenant, although there 
is none expressed, or where, by construction of 
law, the operation of the covenant is more re- 
stricted than the words of the covenant in their 
usual import would indicate.®® 

On the other hand, it is not necessary that the 
breach be assigned in the words of the covenant,' 
but it is generally sufficient that the words of the. 
assignment , show unequivocally a. siihstantial 
breach,®! or that it distinctly appears, by express 
words or by necessary implication, that the cove¬ 
nant has been broken by .defendant.®2 So, the* 
breach may be assigned in other words which are 
coextensive, with the import and effect of the cove¬ 
nant,®® or in words as general as those in which the 
covenant is expressed,®^ or may be assigned by 
stating its legal effect.®^ 

The averment of a breach should negative 
every mode of perfonnance which the prcvious 
averments would authorize.®® 

§ 24. — The Consideration 

A declaration In covenant ordinarlly need not allega 
a consideration. 


76L N.T.—^Barney v. Keith, 4' Wend. 
602—Grannis v. Clark, 8 Cow. 36. 

77. W.Va.—^Harrls v. Lewls, 6 W.Va. 
676. 

78. Md.—Waldeck Co. v. Bmmart, 96 
A. 634, 127 Md. 470. 

16 G.J. p 1194 note 2. 

78. Md.—Waldeck Co. v. Bmmart, 
supra. 

16 C.J. p 1194 note 3. 

Mistake In statlYLer legal elFeet of 
tke Instrument, or in extending the 
breach so as to glve it a different 
meaning, is fatal on demurrer.— 
Humphries v. Goulding, 3 Ark. 581. 

Safer pxootloe is to plead the deed 
according to the forms of the cove- 
nants therein and to leave the effect 
to be ascertained by the court.—^Peck 
V. Houghtalixig, 36 Mlch. 127. 

80. Ala.—^Nesbitt v. McGehee, 26 
Ala. 748. 

16 C.J. p 1194 note 4. 

8L, N.T.—Krower v. Reynolds, 1 N. 


B. 775, 99 N.T. 246, rcversing 18 
N.T.Wkly.Dig. 383. 

83. U.S.-^obblns V. Kendall Mfg. 
Co., D.C.R.I., 196 P. 216. 

83. Tenn.—^Bastham v. Crowder, 10 
Humphr. 194. 

16 C.J. p 1194 note 6. 

84. N.H.—^Atlantic Mut P. Ins. Co. 
V. Sanders, 36 N.H. 262. 

15 C.J. p 1196 note 18. 

85. Me.—Swett v. Patrick, 11 Me. 
179. 

16 aj. p 1195 note 7. 

86. Meu—Glover v. CBrien, 62 A. 
666, 100 Me. 551. 

15 C.J. 'P 1196 note 8. 

87. Me.—Glover v. 0’Brien, supra. 

15 C.J. p 1196 note 9. 

88. Mass.—^Marston v. Hobbs, 2 
Mass. 433, 3 Am.D. 61. 

15 C.J. p 1196 note 10. 

89L 111.—Chicago. M. & St. P. R'. 
Co. v. Hoyt, 44 IlLApp. 48, afflrmed 
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Dunlap V. Chicago, M. & St. P. R, 
Co., 38 N.B. 89, 151 111. 409. 

16 C.J. p 1195 note 11. 

90. Ky.—^Rees v. Buckner, 6 Litt. 
328. 

91. U.S.—^Pletcher v. Peck, Mass., 6 
Cranch 87, 127, 3 L.Bd. 1G2. 

16 C.J. p 1195 note 18. 

92. Me.—^Damren v. Trask, 65 A. 
613, 102 Me. 89. 

16 C.J. p 1195 note 14. 

93. U.S.—Wilcox"v. Cohn, C.C.N.T., 
29 P.Cas.No.17,640, 5 ^Blatchf. 346. 

16 C.J. p 1196 note 16. 

94. ir.S.—^Bender v. Fromberger, Pa., 
4 Ball. 436, 1 L.Bd. 898. 

Me.—^Damren v. Trask, 65 A. 613, 102 
Me. 89. 

98. U.S.—Wllcox V. Cohn, C.C.N.Y., 
29 F.Cas.No.17,640. 5 Blatchf. 346. 
Me.—^Damren v. Trask, 65 A. 613, 102 
Me. 39. 

96. Ky.—Dorsey v. liawrenco, Hard. 
608. 
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§ 24 

As a general rule, a declaration in covenant need 
not contain a statement of the consideration.®*^ 

§ 25. -Performance of Conditions Pro¬ 

cedent 

A declaratfon in covenant must allege performance or 
tender of performance, of any prior covenant or condition 
blnding on plaintlff. 

If the liability of defendant depends on the per- 
formance of a prior covenant or condition on the 
part of plaintlff, performance, or a tender of per- 
fonnance of such condition, must be averred in a 
declaration of covenantbut plaintiff need not 
aver the performance of acts which he is not legal- 
ly bound to perform,®® 

§ 26. Plea 

In an action of covenant defendant must efther tra- 
verse, or confess and avofd, the declared breach, and his 
ptea must be responslve to, and coextensive wfth, the 
whole declaration. 

The general rules relative to pleas in civil ac- 
tions, discussed in the CJ.S. title Pleading § 99 
et seq, also 49 CJ. p 179 note 58 et seq, ordinarily 
apply in actions of covenant^ 

Where the declaration or complaint sets out par- 
ticularly the facts constituting the breach, and 
the assignment shows a breach sufficient in law, de¬ 
fendant must either confess and avoid, or traverse, 
the breach thus set out.2 Any part of the declara¬ 
tion not answered or denied is admitted,^ although 
it has been held that matters of defense which are 
not well pleaded do not constitute an admission of 
the cause of action.^ 

Except in the case of an ill-assigned breach, 
which need not be answered,® the plea or answer 


must be responsive to, and coextensive with, the 
whole declaration;® and, if it is thus responsive, it 
is sufficient.'^ The answer or plea should avoid 
duplicity.® 

Where several breaches are assigned, defendant 
may plead to a part and demur to part,® but he 
may not do so where the count is indivisible 
and a plea to the whole action must be good as 
to each breach.ll Where the plea professes to be 
an answer to the whole declaration or count, and 
in truth is only an answer to a part, plaintiff may 
demur but may not take judgment for the part un- 
answered.12 However, such a plea is not demur- 
rable when all of the breaches assigned are answer¬ 
ed severally by separate pleas.^® 

Abatement or bar to action. In some jurisdic- 
tions it has been held that the plea need not be 
technically either in abatement or bar to the ac¬ 
tion but may set up whatever facts which may in- 
fluence the judgment.^^ 

Pleading proviso or cxception, Where the cove¬ 
nant contains a proviso or exception not in the 
body of the covenant itself, but in a separate clause 
of the contract, in order to avail himself thereof in 
an action for a breach of the covenant the party 
seeking to avoid it must specially plead such pro¬ 
viso or exception.i® 

Putting in issue plaintiffs perfonmnee, Where 
defendant desires to take advantage of plaintifFs 
failure to perform his covenant he must set forth 
specially such covenanf^with the time and manner 
in which it was to be performed, and must aver 
that he is ready and willing, and has offered, to per- 
form his part of the agrecment.1® The plea should 
also specify the particulars in which plaintiff has 


07. N.T.—^Bush v. Stevens, 24 Wend. 
266. 

15 C.J. p 1196 note 26. 

Necessity for consideration in con¬ 
tracte under seal see Contracte 5 
72. 

Pleading of coneideration In actione 
on contracte under eeal see Con¬ 
tracte S 636. 

se. XJ.S.—Wilcox V. Cohn, C.C.N.T., 
29 F.Cae.No.17.640, 5 Blatchf. 346. 

16 C.J. P 1195 note 20. 

09. Mo.—Rector v. Purdy, 1 Mo. 186, 
13 Am.D. 494. 

1. Vt.—^Freeman v. Henry, 48 Vt 
553. 

8. NJ".—^De Long v. Spring Lake 
Beach Impr. Co., 51 A. 4^31. 67 N. 
J.Law 379. 

15 C.J. P 1196 note 28. 

3. Vt.—^Freeman v. Henry, 48 Vt. 
553. 


4. 111,—Radzinzki t. Ahlswede, 185 
111.App. 513. 

AxLSwer to allegatlon of damagee 

Defendant may omit in hie plea to 
deny the amount of damages averred 
in the declaration, and by eo doing 
wlll not admit the amount of dam¬ 
ages alleged.—^Hackett v. RIchards, 3 
RD.Smith 13, reversed on other 
grounds 13 N.T. 138—15 b.J. p 1197 
note 43. 

5. Maea—^Walt v. Maxwell, 4 Plck. 
87. 

15 Cjr. p 1196 note 31. 

6. XJ.S.—^Fletcher v. Peck, Mass., 6 
Cranch 87, 3 L.l]d. 162. 

15 C.J. p 1196 note 32. 

7. 111.—^Burroughs v. Clancey, 53 111. 
30. 

15 C.J. p 1196 note 30. 

& N.J.—Star Brick Co. v. Rldsdale, 
34 N.J.Law 428. 
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N. T,—Camp v. Morse, 5 Den. 161. 

16 C.J. p 1196 note 88. 

O. N.T.—Angeli v. Kelsey, 1 Barb. 
16. 

'10. N.T.—^Angeli v. Kelsey, supra. 

15 C.J. p 1196 note 34. 

11. Ky.—^Muldrow v. McCleland, 1 
Litt 1—^Breckenridge v. Lee, 3 
Bibb 329. 

12. Ky,—^Muldrow v. McCleland, 1 
Litt 1. 

15 C.J. p 1196 note 36. 

13. Mo.—Colgan v. Sharp, 4 Mo. 263. 

15 C.J. p 1196 note 37. 

14. Pa—Kase v. Kase, 34 Pa 128. 

16 C.J. p 1197 note 40. 

15. Mo.—Consolidated Coal Co. v. 
Mexico Fire-Brick Co., 66 Mo.App. 
296. 

16. Ark.—^McLaughlin v. Hutchlns, 3 
Ark. 207, 212. 

16 C.J. p 1197 note 55. 
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failed to perform.i^ Likewise, where defendant re- 
lies on the breach of plaintiffs covenant as a de¬ 
fense, he should set out in the plea the covenant 
which it is claimed was broken,i8 since the practice 
of merely setting out the deed containing the cove- 
nant as a part of the pleading is condemned.i^ A 
plea setting forth an independent covenant on the 
part of plaintiff in favor of defendant is bad.^® 

In some jurisdictions the usual method of requir- 
ing plaintiff to prove pe^formance^ of his covenants 
is to add the words absque hoc to the plea of cove¬ 
nants pcrformed.2i 

A subsequent plea puis darrein continuance, by 
onc of the defendants, after issue joined on a joint 
pica to the merits, has been held to be an aban- 
donnicnt by him of the former joint plea, although 
the lattcr would stand as the scveral plea of the oth- 
er defendant, to the same effect as if he had pleaded 
alonc.^^ 

Sham, frivolous, and improper pleas. A sham or 
frivolous plea will be strick^^n out,23 and this is true 
also of frivolous pleas even where the declaration 
is itself insufficient.24 

While it has been held that the technical plea 
of paymcnt is irrelevant to an action of covenant 
and is properly stricken out,26 the plea has also 
been allowed without objection;26 and it has been 
held that the pleas of non est factum and payment 
may properly be joined.2'? 

The following pleas have been held to be inap- 
propriate in an action of covenant: “Not guilty;”28 
‘*nil debet” and “non damnificatus;”23 and “never 

proraised.”20 


§ 28 

Conclusion of plea. A plea which is a denial of 
a direct material averment in the declaration should 
conclude to the country;3i but where new matter is 
introduced by way of confession and avoidance, the 
plea must conclude with a Verification.22 

§ 27. -Necessity of Special Plea 

In covenant, defendant ordlnarlly must plead special* 
ly all matters of defense. 

Strictly speaking, there is no plea of the general 
issue in an action of covenant hence, as a gen- 
cral rule, defendant must plead specially all mat¬ 
ters of defense.2^ Performance ordinarily must be 
specially pleaded, see § 30 infra. 

It has been held to be no objection to a special 
plea that it amounts to a plea of the general issue.®® 

Statutory provisions. Pursuant to statutpry reg- 
ulation, defendant may plead the general issue in 
an action of covenant.®® Under a statute making 
covenant and debt concurrent remedies, a plea of 
the general issue in debt, interposed in an action of 
covenant, is correctly used to' answer the same end 
that it jdoes in an action of debt.®^ 

§ 28. -Non Est Factum . 

In covenant, the plea of non est factum has been con* 
sidered In the nature of a general issue. 

Although strictly speaking, there is no plea of 
the general issue in an action of covenant, see su¬ 
pra § 27, and, as is shown infra § 33 a (2), a plea 
of non est factum merely puts the deed in issue, 
neverthcless, non est factum has been considercd in 
the nature of a general issue to the extent that spe¬ 
cial matters of defense may be sub joined thereto, 
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17. Fla.—X4i'v4ng:ston v. Anderson, 11 
So. 270, 30 Fla. 117. 

18. lowa.—^McCampbell v. Vastlne, 
10 lowa 538. 

18. lowa.—^McCampbeU v, Vaatlne, 
supra. 

30. Mo.—Cook V. Johnson, 3 Mo. 
242. 

15 C.J. p 1197 note 60. 

81. Pa.—Relter v. Morton, 96 Pa. 
229. 

15 C.J. p 1197 note 60. 

Issues and proof under plea of per¬ 
formance absque hoc see infra I 33 
a (3). 

68. Mlch.-jWheelocli;; v. Rice. 1 
Dougl. 267. 

•3. N.J.—^Hofirencamit v. Ackerman, 
24 KJ.Law 133. 

84. N.J.—^Hogrencamp v. Ackerman, 
supra. 

15 C.J. p 1197 note 63. 

85. Miss.—^Barnes v. Xjloyd, 2 Mlss. 
684. 


Tenn.—^Russell t. Smith, 1 Tenn-Cas. 
18, 

33. Ky.—Clarkson v. White, 3 B. 
Mon. 876. 

27. Mass.—^Merry v. Gay, 8 Pick. 
388. 

26. Fla,—Sanford v. Cloud, 17 Fla. 
632. 

28. Mich.—^Wheelock v. Eice, 1 
Dougl. 267. 

15 aj. p 1197 note 49. 

3a Md.—Waldeck Co. v. Bmmart, 96 
A. 634, 127 Md. 470. 

*<srever promlsred allagred is not 
tho general issue to an action of 
covenant.”—^Phillips v. Garrett, 147 
So. 867, 868, 109 Fla. 486. 

31. N.J.—Slar Brick Co. v. Ridsdale, 
34 N.J.Law 428. 

16 C.J. p 1197 note 45. 

32 . S;C.—Wolfe v. Norris, 29 S.C.L. 
322 

16 C-J. P 1197 note 46. 
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i3. R.I.—Greensteln v. Rosenstein, 
117 A. 528. 44 R.I. 407. 

15 C.J. p 1197 note 62. 

^ W.Vat.—Brooke County Court v. 

• U. S. Pidellty & Guaranty Co. of 
Baltiznore, Md., 121 S.E. 422, 428, 
96 W.Va. 439, citing Corpufi JnUA 
15 C.J. p 1198 note 63. 

35. Pa.—Smith v. Justico* 6 PhildL 
234. 

^'Where special pleas put in issue 
facts which are alleged by the plain- 
tiff or which he must prove to enti- 
tle him to recover, such pleas amount 
to the general issue and will be 
stricken ofC on motlon."—Oeser v- 
Union Ins. Co., 2 Pa.Co. 210'. 

36. ](llch.—^Ingalls v. £laton. 25 Michu 
32. 

15 C.J. p 1198 note 65. 

37. IU.—liongley v, Norvall/ 4 IU. 
388. 
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where such matters could be subjoined to the general 
issiie.38 , 

§ 29. — Non Infregit Conventionem 

In covenant, a plea of non Infregit conventionem ad- 
mlts the deed but deniesthe breach. 

In an action of coveriaht the plea of non infregit" 
conventionem admits the deed but denies the 
brcaches assigned.^^ 

Where the breach of the covenant is assigned in 
the negative,^® or where the declaration States sev- 
eral breaches,^^ the plea of non infregit convention¬ 
em is bad on demurrer, although good on motion 
in arrest after verdict.^2 

The siatutes of limitations may he pleaded by 
adding to the plea of non infregit conventionem 
the allegation that defendant did not brcak the 
covenant within the period fixed by such st,atutes.^3 

§ 30. —:— Perfonnauce 

* 

In covenant» performance ordinarily must be pleaded 
speclally» and separately to each breach. In some cases 
a plea of'tender faefore suit brought must be renewed. 

Where all of the covenants are in the affirma¬ 
tive, and comprehend a multiplicity of matters gen¬ 
eral in their nature, a plea of general perfdrmance 
is good.^^' 


Ordinarily, however, a plea of general perform- 
ance is insufficienti^ Where the declaration con- 
tains an assignment of a particular breach, a plea. 
of. performance amounts to a plea of general per- 
formance,^® and issue cannot be taken thereoni^ 
Defendant must specially plead as matters of de¬ 
fense, and aver the time, place, and manner in 
which the covenant was performed or the facts 
which constitute the defense where he desires to 
, rely on performance of the covenant,^* or on a valid 
! excuse from performance,^^ or matters in dis- 
charge thereof.5® Defendant shduld 'plead separate- 

• ly to each breach assignedii 

• A plea alleging performance on the part of de¬ 
fendant and nonperformance by 'plaintiff • of con- 
ditions precedent has been held both double and in- 

consistenti^ . • 

Tender of performance. A plea of tender te- 
fore suit brought must renew the tender in courti^- 
and a pleA of readiness-to perform‘without aver- 
I ring an offer of performance is badi^ However, 

1 it is sufficient to plea,d a.^tjender in accordaticfe with 
I the covenant, without repeating the tender, in the 
case qf cumbrous* property,^® or in an action on a 

covenant that another person will fulfill his agree- 
ment to pay, etc.^® 


38. R.!.—^reensteln v. .Rosenstein, 
117 A.- 6*28, 44 R.I. 407. * 

15 C.J. p 119$ note 67. 
irscGMltr of 'deaniizxw to defoetlve 
plcfk 

' Whlle pica alleging that the in- 
Btrument sued on was without con- 
sideration and void is defective as 
a plea pf ^on est factum, if plaln- 
tlif fails to demur thefeto. It will be 
regrarded as sufficient for that pur- 
ppse.—Olarli: v, Harmer, 5 AppJO.C. 
114. 

Neeessity of verification of pleading 
denying exeeution of written in- 
•Vstrd9fti4nt see the C.J.S. title Plead- 
' 4ng 352, also 49 C.J. p 58B note 
2T-P 590 note 80. 

39. N.T.-^Roosevelt v. Fulton, 7 
Cow. 71. 

15 C.J. j> 1198 note 72—46 C.J. p 486 
*' note 18.* 

40l Vt.—^Drouin v. Wilaon, 67 A, 
* 825, 80 Vt. '385; 13 Ann.Cas. 93. 

15 C.J. p 1198 note 78. 

41. Del.—^Houston v. Spruance, 4 
Del. 117. 

15 C.J. p 1198 note 74. 

412. U.S.—^Bender v. Promberger, Pa., 
4 Dall. 436, 1 L.Ed. 898. 
yt>>^Drouln v. Wllson, 67 A. 825, 80 
Vt 386, 13 AniuCas. 93. 

15 C.J. p 1198 note 75. 

43. Va.—^Davis v. McMullen, 9 S.E. 
.*;a0«5..*86 Va. 266. • 

15 CJ. p 1198 note 76. 


44. W.Va.—^Broohe County Court’ v. 
TT. S. Pidelity & Guaranty Co. of 
Baltimore, Md., 121 S.E. ' 422, ^5 
W^VfL -439. 

15 C.J. p 1199 note 86. , 

45. Va,—Norfolk, etc.,^R. Co. v. Suf- 

folk Lumber Co., 23 S.B. 737, 92 
Va- 413. ' 

15< C.J. p 1199 note 81. 

Wlthdrawal of plea 
A d^^pdazvt ma^/ber'pepmitted to 
withdraw the plea of covenants per¬ 
formed , and flle a Sjpecial plea.— 
Gill v.’Patten, D.C., iO P.Cas.No.5,- 
427, 1 Cranch C.C. 114—1^ C.J. p 1199 
nete sS “ 

'46. ' liL—;|[tad^nskif.v<- Ahlswede, 185 
IlLApp! 513. 

'Ohlo.—TC^aylbr V. Browder, I 
Ohio St 225. 

^ 15 C.J. p 1199 note 83i ' ’ 

[obvena^ ^«'exuit^oa of fa^ 

(1) Where defendant merely w^- 
rant^A a fact to exlst, the plea o,f 
perforxn^c4 of the covenant dbes nbt 
present kn issue, and is improper. 
Ark.—Bird v.* Smith, 8 Ark. 368. 
Ky.-^-Chkmp Ardery, 2 A.K.Marsh. 

246. 

(2) The plea has been held good, 
howeveri' after verdict and judgmenl 
on the issue so raised.—^MeCoy v. 
Martin, 4 Dana, Kyl; «80. •« ♦ - j ■ 


4a- W.Va—Brooke County Court v. 
XT. S. pidelity & Guaranty Co. ol 
Baltimore, Md., 121 S.B. 422, 95 W. 
Va 430.’ 

.15 C.J. p 1198 note 78. 


49/i</Mo.-TTColgan v. Sharp, 



4 Mo. 


50. U.S.—^Alexandria Mar. Ins. Co. v. 
Hodgson, D.C., 6 Cranch 206, 3 L. 
tE.d. 200. 

15 C.J. p 1199 note €0. 

51. '?TJ.S.—Sintonton v. V/lnter, D.C.. 
5 Pet 141, 8 L.E(L 76. 

'16. Q.8; p 1199 note 84. . ' .v 


'52. 111.—Witter V. McNeil, 4 111. 433. 

•53. Ky.—Harrls v. Campbell. 4 Dana 
686 . 

' i^Whjpre defondant. Ceslres to pnt ini 
|£sim the suffioienoy of a deed or ^ 
strnment under., whi^ch . he claim^'a 
tender ,of performance, or readlness 
to pepfom,^ such deed .or Instrumcnt 
should be set out in ithe plea or a 
profert m&de of ^t. . , 

Ky.-i^Sobk V? Kno^es. 1 Bib’j 283. 
Ohio.—Taylor v. Browder, 1 Ohio St. 

54. IlU—Buckmaster v. -Grundy, 2 

55. Ky.—^Harrisjv*. Campbell, 4 DaAa 

56. Ky.—Harris v. Campbell, MixSi^a 
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§ 31. -Fraud 

In covenant, fraud In Inducing the contract may be 
pleaded by alleging the particular facts and circum- 
stances. 

In an action of covenant on a contract under seal, 
defendant may plead that the contract was obtain- 
ed by fraud and imposition.67 Such a plea has been 
held sufficient where the fraud is assigned in gen- 
eral terms,®® but the usual and better practice is to 
allege the facts and circumstances which consti¬ 
tute the fraud,69 

§ 32. Subsequent Pleadings 

General rulea pertaining to demurrer, replicatione, > 
and rejoinders ordinarily apply In auctione of covenant. 

Where there are several counts alleging breach 
of covenants,®® or where several breaches ai^ as¬ 
signed in one count,®i a general demurrer to the 
whole will, be overruled if any count or assignment 
is good. 

Replication. Generally, where a plea.or subse¬ 
quent pleading sets up new matter in avoidance, • 
a reply must be made to or issue joined on such i 
pleading;62 but the mere absence of a similiter to ■ 
a'plea or subsequent pleading tendering an issue > 
will not cause a reversal of a judgment where the 
parties have voluntarily gone to trial without in- \ 
sisting on A replication containing no new 

matter and barely denying the facts alleged in the 
plea should conclude to the countiy and not with 
a verification’ but such defect can be taken ad- 
vantage of only by a special demurrer.®^ 

In the replication there must be no departure, in 
any material matter, from the allegations made in 
the declaration,®5 but it may sustain and fortify the 
declaration by reaffirming the cause of action there- 
in set out.96 

Replication de injuria, Although the replication . 
de injuria wa-s originally confined to actions in tort, 
and its proper use was somewhat ,in controversy®^ 


it has been held to be properly used in a plea of 
leave and license to a count for breach of cove- 
nant.9^ 

Rejoinder. Defendant's rejoinder in answer to 
plaintiff’s replication must support and not depart 
from the plea;®9 but where it fails to deny material 
allegations of the preceding pleading it is defective, 
and will not support a judgment' rendered there-. 
on.70 

§ 33. Issues, Proof and Variance 

a. Issues and proof 

b. Variance . . » 

a.. Issues and Proof 

(1) In general 

(2) Under plea of non est factum 

(3) Under plea of performance 

(4) Under plea of non infregit conven¬ 

tionem 

(5) Under declaration alleging perform¬ 
ance 

(1) In General 

The statutory general Issue In actions of covenant 
puts In Issue plaintiffs entire cause of action. ' 

General rules pertaining to issues, proof, and 
variance ordinarily apply in actions of covenant.^i 

The»general issue as allowed by statute in some^ 
jurisdictions, -see § 27 supra, puts in issue plaintiff*s 
entire cause of action, and compels him to prove 
it.72 Under a statute whiqh does not require ad- 
ministrators and executors to set up special mat- 
ters of’ defense in an action of covenant, it has 
been held that evidence of special matters of de¬ 
fense could be given under any plea that puts in 
issue the merits of the case.*^® 

(2) Under Plea of Non Est Factum 

A plea of non est factum ordinarily puts In issue only 
the lawful execution of the covenant. 


57. Mass.—^Hazard v. Irwin, 18 Pick, 
95. 

5a Ky.—Sharp v. White, 1 J.J. 

Marsh. 106. 

15 C.J. p 1199 noto 98. 

59. Ky.—Sharp v. White, supra, 

60. Me.—Swett v. Patrlck, 11 Me. 
179, 181. 

Mo.—^Turley v. Barcroft, 1 Mo. 602, 
15 C.J. p 1200 nete 13. 

61. U.S.—Oill V. Slebblns, C.C.N.T.. 
10 F.Cas,No.6,431, 2 Paine 417. 

Me.—^Blanchard v. Hoxie, 34 Me. 376. 

• 

68 .' PlcL—^Livinirston v. Anderson, 11 
So. 270, 30 Fla. 117. 

N.T.—Abbott v.'Allen, 14 Johns.-2481 


63. Fla.—^Livingston v. Anderson, 11 
So.,270, 30 Fla. 117. 

64L N.T.—^Morris v. W’adsworth, 11 
Wend. 100. 

65. Neb,—Merrill v, Suingr, 92 N.W. 

618, 66 Neb. 404. 

16 C.JP. p 1200 note 5. 

SepUoatlou held not departure fxom 
declaration 

When defendant by his plea in bar 
makes it necessary, plaintifiC in his 
replication may show that he has 
doae what hy the plea is reauired 
to substantiale, ih a legral sense, the 
averments in the declaration,* and 
Show hls -right to recoVer.—^Fowler v. 
•Macomb, 2 -Root,' Conn., 3^8. ' 

m 


ea N.T.—^Bame v. Drew, 4 Den. 287. 
67. N.J.—^Douslass v. Hoppaugrh, 46 
N.J.Law 114. 

ea N.J.—^pouffiasa V, Hoppaugh, su¬ 
pra. 

69- N.T.—Church v. Gllman, 16 
Wend. 666 , 30 A 171 .D. 8r2. 

16 C.J. p 1200 note 11. 

7D. Ind.—Dodd v. Noble, 5 Blackf. 
30. 

71- Md.—0'Brien v. Fowler, 11 A- 
174, 67 Md. 661. 

718. Mich.—^Ingralls v. Eaton, 26 Mich. 
32. 

73.'^'Ala.—Martin v. White, 1 Stew. 
473. ’ ' ‘ ‘ 
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§ 33 

In an action of covenant, the pica of non est 
factum, see supra § 28, ordinarily puts in issue only 
the execution of the covenant in a lawful man- 
ner,74 and admits all other materiai averments of 

the declaration.^^^ 

While under this plea defendant may contend 
at the triai that the deed was never executed in 
point of fact,76 or show that his agent by whom 
the deed was executed had no authority so to do,*^^ 
he may not deny its validity in point of law.*^® 
Furthermore, defendant may not question his power 
to enter into the covenant nor, in an action be- 
tween a lessor and a lessee, may the title to land 
be questioned under such plea.^® 

Defendant may, however, under the plea of non 
est factum, avail himself, on the triai, of a variance 
in the statement of the deed either in respect of a 
misstatement or of the omission of a covenant 
qualifying the contractui If the declaration does 
not aver the covenant in its exact language and 
simply alleges its legal effect, the plea has been 
held to put in issue the actual covenant as well as 
its due execution according to other au- 

thorities if defendant has oyer of the instrument 
and, instead of demurring, pleads non est factum, 
he may not object that there is a variance.®* 

(3) Under Plea of Performance 

The authorftfes are somewhat In eonffict as to what 
matters are deemed to b« admitted by a plea of per- 
fermanee. The plea ordinarily may be supported only 
by evidenee of performance. 


In an action of covenant, as a general rule plea 
of performance see § 30 supra, admits all matters 
that are properly alleged.®^ The plea admits the 
covenant as set out in the declaration.®® How- 
ever, the plea does not relieve plaintiff of the ne- 
cessity of proving the damages claimed,®® and in 
the absence of such proof nominal damages only 
will be allowed;®*^ and in some jurisdictions plain- 
tiff must prove his cause of action the same as if 
no plea, or negative pleas only, wcre filed.®® 

According to some authorities, the plea of per- 
formance admits that the adverse party has per- 
formed his agreement, at least where, in addition, 
defendant fails to plead “absque hoc.”®® 

In some jurisdictions the addition of “absque 
hoc,” etc., to the plea of covenants performed in an 
action on mutual covenants will put plaintiff to 
proof of performance on his part,®® although it 
does not put in issue plaintifPs title®i or the ex¬ 
ecution of the instrument declared on.®® 

Under a plea of covenants performed with no- 
tice of special matter, it has been hcld that an equi- 
table defense may be given in evidenee.®* 

Ordinarily a plea of covenant performed can be 
supported only by evidenee that defendant has per¬ 
formed his covenant, and not by evidenee excus- 
ing his nonperformance,®^ or showing failure of 
consideration,®® nonperformance of collateral cove¬ 
nants on the part of plaintiff,®® or an alteration or 
variation of the covenant by parol;®^ but where 


74. Plau—Phillips v. Garrett, 147 So. 
857. 109 Pia. 435. 

^reenstein v. Rosenstein, 117 A. 
528. 44 R.I. 407. 

It aj. p 1200 note 25. 

niogaJity of considexatloa. may be 
be shown under the plea of non est 
factum.—^Dale ▼. Roosevelt. 9 Cow., 
N.T., 307. 24 AnuD. 160. 

Vutual mistako is a grood defense 
under the plea of non est factum.— 
Gove v. Wooster. Iialor. N.Y.. 30. 

75. R.1.—Douglas v. Hennessy, 3 A. 
213. 7 A. 1. 10 A. 583, 16 R.L 272. 

15 C.J. p 1201 note 26. 

7 eL D.C.—Clark v. Harmer, 5 App. 
D.C. 114. 

77. Mich.—State Prison v. Lathrop. 
1 Mich. 438. 

Ta. D.C—Clark v. Harmer. 5 App.D. 
C. 114. 

79. 111.—^Holcomb y. Illinois & Mich-, 
igan Canal, 3 111. 228. 

80l NT.T.—^Barney v. Keith. 6 Wend. 
555. 

81. Mo.—^Treat v. Brush, 11 Mo. 310. 
15 C.J. p 1201 note 34. 

83. W.Va.—Snider v. Robinett, 88 S. 
S. 599, 78 W.Va. 88. 


83. Mass.—^Dorr y. Fenno. 12 Pick. 
521. 

N.Y.—^Henry y. Cleland. 14 Johns. 
400. 

84. Vt.—^Drouin y. Wilson, 67 A. 
825, 80 Vt. 835, 33 Ann.Cas. 93. 

15 C.J. p 1201 note 38. 

85. U.S.—Alexandria Mar. Ins. Co. v. 
Hodgson, D.C.. 6 Cranch 206, 3 L. 
Ed. 20p. 

15 C.J. p 1201 note 41. 
sa 111.—Reed V, Hobbs, 3 111. 297. 
Tenn.—^Baker v. Jordan. 5 Humphr. 
485. 

87. DI.—Reed y. Hobbs, 3 111. 297. ' 

88 . Ala.—^Bryant y. Simpson, 8 Stew. 
339. 

15 C.J. p 1201 note 44. 

8 a Ky.—^Bamett y. Cnitcher, 3 Bibb 
202 . 

Pa.—^Zents y. Degnard, 70 Pa. 192, 
However, it has been held that 
the plea of performance does not 
admit that the adverse party has 
fully performed his agreement.— 
Neave v. Jenkins, 2 Yeates, Pa.,’ 107. 

On pleas of f^eoyenaats perfonued” 
and issue, the question of whether 
plaintiff had complied with the terms 

876 


of a proviso was properly before the 
jury.—Fenwick v. McMurdo, 2 Munf. 
244, 16 Va. 244. 

80. Pa.—^Zents v. • Leghard, 70 Pa 
192 

15 C.j. p 1202 note 51, p 1338 note 1. 
91. Pa.—Hite v. Kier, 38 Pa. 72. 

93. Pa,—^Farmers' etc., Tump. Co. 
v. McCullough, 25 Pa. 303. 

98. N.Y.—Beadle v, Hopkins, S Cal. 
150, Coi. & CCas. 485. 

94i W.Va.—^Brooke County Court v. 
U. S. Fidelity & Guaranty Co. of 
Baltlmore, Md., 121 S.B. 422, 95 W. 
Va. 439. 

15 C.J. p 1201 note 47, p 1202 note 69. 

Vendar 

I Under the plea of covenants per¬ 
formed, a tender before suit hrought 
may be given in evidenee.—MeCor- 
mick v. Crall, 6 Watts, Pa., 207. 

95. Pa.—^Evans v. Negley, 13 Serg. 
& R 218. 

98. Pa.—^Bvans v. Negley, supra. 

97. Pa.~Heck 8 oher v. Sheaffer, 14 A. 
53. 

16 C.J. p 1202 note 62. 
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it appears on the face of the covenant, as set out 
in the declaration, that defendant is not personally 
bound, he may take advantage of it after verdict on 
a plea of covenants performed.98 

Plea of covenants performed, with leave. As 
used in some jurisdictions, the plea of covenants 
performed, with leave, amounts to an agreement 
that defendant may give in evidence anything which 
he might plcad, and which, in point of law, can pro- 
tcct him from plaintiff’s claim.^^ 

Eniry of issue, Where defendant pleads cove¬ 
nants performed, and the entry “and issue” is 
made in the docket, it is to be considered as a di- 
rection to the prothonotary to make a formal en¬ 
try of the issue and the omission so to do is mere- 
ly a clerical error.i 

(4) Under Plea of Non Infregit Conventio¬ 

nem 

A plea of non Infregit conventionem pute In Issue 
the breach of, and defendanfs obligation under, the 
covenant. 

Since the plea of non infregit conventionem ad- 
mits the dced but denies the breaches assigned, as 
is shown supra § 29, it permits proof of ali snch 
matters as show that the covenant is not broken,^ 
or that defendant was never under an obliga¬ 
tion to fulfill the covenant declared on.* 

Parol enlargenient of time for the performance 
of a covenant may not be shown under this plea.^ 

(5) Under Declaration Alleging Perform¬ 
ance 

Under a declaration alleging performance, evidence 
of excuse for nonperformance is admissible. 

Where a declaration alleges full performance by 
plaintiff, evidence is admissible that plaintiff was 
prevented from performing by defendants, as an 
excuse for nonperformance lantamount to perform¬ 
ance.® 


ACTION OF § 36 

b. Vaxiance 

General rules pertaining to variance between the 
pleadings and proof ordinarily apply In actlons of cove¬ 
nant. 

General rules pertaining to variance between the 
pleadings and proof in civil actions ordinarily ap¬ 
ply in actions of covenant.® The evidence must 
be responsive to the pleadings and must conform 
to the declaration and instrument declared on;^ 
and plaintiif must recover secundum allegata et 
probata, or not at alL® 

To be fatal, a variance between the proof and 
the allegations in the pleadings must affect some 
material part of the action.® 

§ 34. Evidence 

The rules of evidence in actions for brcach of 
covenant generally are discussed in Covenants §§ 
129-133. Examine Pocket Parts for later cas¬ 
es. 

§ 35. Trial 

General rules regulatlng the triai of cIvII actions or¬ 
dinarily apply In actions of covenant. 

General rules pertaining to the trial of civil ac¬ 
tions ordinarily apply in actions of covenant.^® 

§ 36. Judgment 

Judgment In covenant shouid bo for damages, wlth- 
out accrulng interest. 

In an action of covenant the judgment shouid 
be for damages and a judgment which allows 
accruing interest is erroneous.^* 

Rules as to judgments in actions for breach of 
covenants generally are discussed in Covenants § 
138. 


98. Tenn.—Jordan v. Trice, 6 Terg. 
479. 

99. Pa.—Bllmaker v. Pranklin P. 
Ins. Co., 5 Pa. 183—^Roth v. Miller, 
15 Sers:. & R. 100. 

15 C.J. p 1202 note 50. 

1. Pa.—^Hanna v. Burkholder, 7 Serg. 
& R. 228. 

8. N.T.—^Roosevelt v. Fulton, 7 Cow. 
71. 

Pa.—Smlth V. Justlce, 6 Phlla. 234. 

3. N.T.—Roosevelt v. Fulton. 7 Cow. 
71. 

4. Md.—Franklin P. Ins. Co. v. 
Hamlll, 6 GUI 87. 

15 C.J. p 1202 note 59. 


5. Pa.—^Huntlngrdon, eta, R. Co. v. 
McGovern, 29 Pa. 78. 

6. S.C.—Mathews v. Sims, 9 S.QLi. 
103. 

7- Md.—0’Brien v. Fowler, 11 A. 

174, 67 Md, 661. 

15 C.J. p 1202 note 67. 

& S.C.—^Mathews v. Sims, 9 S.C.I 1 . 
103. 

9. Va.—Laughlln v. Flood, 3 Munf. 

255, 17 Va, 266. 

15 C.J. p 1202 note 65. 

Consideratloxi of covexumt 
If the consideration for a covenant 
is set forth in the declaration in the 
words of the a^rreement containinir 
the covenant, there can be no vaxi¬ 
ance.—Smith y. Edmunds, 16 Yt 687. 
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la DireotloiL of verdlot 

In action of covenant, evidence was 
insuffleient to warrant instructed 
verdict for plaintiff on any count in 
declaration.—Crystal Beach Develop- 
ment Co. v. Alvord, 133 So. 858, 101 
Fla. 1403, affirmed 186 So. 669, 101 
Fla. 1411. 

Rules as to trial of actions for breach 
of covenant generally see Cove¬ 
nants SS 134-187. 

11, Ky.—Hull V. Caldwell, 6 J.J. 
Marsh. 208—Jenkins v. Teates, 2 J. 
J.Marsh. 48. 

16 C.J. p 1202 note 67. 

la. Ky.—Hull v. Caldwell, 6 J.J. 
Marsh. 208. 
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§ 37 


§ 37. Appeal and Error t § 38. Damages 

Rules as to appeal and error in actions for breach Rules as to damages in actions for breach of 
of covenant generally are discussed in Covenants § covenant generally are discussed in Covenants §§ 
140. Examine Pocket Parts for later cases. 142-150. Examine Pocket Parts for later cases. 
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COVENANTS 

This Title includes promises under seal in general, and more particularly such promises relating to 
the title, possession, or use of real property; their nature, requisites, validity, incidents, coastruction, 
operation, and effect; what constitutes a breach of covenant, and actions therefon 
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C0YENANT8 

L KATUBE, BEQXnSlTES, AND VAUDITT 


§ 1 


I 1. In CJeneral 

a. Definition and nature 

b. Distinctions 

c. Consideration and validity 

a. Definition and Natare 

A covenant Is an agreement to do or not to do a 
particular act. 

A covenant is an agreement duly made to do or 
not to do a particular act.l It is a species of ex- 
press contract;2 and is a contract of a special na¬ 
ture.® , 

For the purpose of investigation, covenants may 
be divided into two classes: Covenants in deed, or 
express covenants;^ and covenants in law, or im- 
plied covenants.5 


Particular words and provisions in various in- 
struments have been held to constitute® and not to 
constitute*^ covenants. 

b. Distinctions 

A covenant differs from a condition; It has also been 
distinguished from an easement. 

Although the term “condition” has, under par¬ 
ticular circumstances, been construed as being used 
as equivalent to “covenant,”® and vrhile there are 
cases in which an instrument may contain both a 
condition and a covenant,® as where it contains 
promissory words,a condition differs from a cove¬ 
nant,both in the language that constitutes it and 
in the consequences which follow from a breach.^® 

A covenant is distinguished from a condition in 
that a condition is created by the mutual agree- 


1 , 111 .—^Rooks Creek Evangelical Lu- 
theran Church v. First Lutheran 
Church of Pontiae, 124 N.E. 793, 
796, 290 111. 133, 7 A.L.R. 1422— 
Bald V. Nuernberger, 108 N.E. 724, 
726, 267 111. 616. 

Mont.—^Atlantic Pacific 011 Co. of 
Montana v. Gas Development Co., 
69 P.2d 750, 766, 105 Mont. 1. 
jy,Y.—^laraelsky v. Levlne, 209 N.Y.S. 
577, 578, 124 Misc. 827, citing Oor. 
piui ffoxls, and roversed on other 
grounds 213 N.Y.S. 589, 215 App. 
Dlv. 94. 

Tex.—^Misaouri, K £s T. Ry. Co. of 
Texas V. State, Civ.App., 275 S.W. 
673, 678, clting Oorptis OTiiils. 

15 aJ. p 1209 note 10. 

Ea oommoBL porlaaea a covenant 
Is a written agrreement, whether un¬ 
der Seal or not.—Curry v. Cottoh, 191 
N.E. 307, 810, 356 111. 588, cltlng 
Oorpns Juris—15 C.J. p 1209 note 13. 
Other doflnLtlons 

(1) The Word "‘covenant" Is de- 
flned as "an agreement, conventlon 
or promlse of two or more parties, 
by dced in wrlting signed, sealed and 
dclivered, by which elthcr of the 
parties pledges himself to the other 
that something is either done or shall 
be done or stipulates for the truth 
of certain faets.*’—Curry v. Cotton, 
191 N.E. 307, 310, 356 111. 538. 

(2) "A covenant has been deflned 
as an agreement between two or 
more persons, entered into by deed, 
whcroby one of the parties promlses 
the performance or nonperformance 
of certain acts, or that a given state 
of things does or shall, or does not 
or shall not exist.’’—Queen City 
Park A8s’n v. Oale, 3 A.2d 529, 532, 
110 Vt. 110. 

(3) “An agreement duly made be¬ 
tween the parties to do or not to do 
a particula^ .act.,-or. whereby. either 


doth promise to the other that some¬ 
thing is done already or shall be 
done afterwards, or a stipulation as^ 
to the nonperformance of some speci- 
fled duty, or stipulation as to the 
truth' of certain faets."—^Lowery v. 
May, 104 So. 5, 8, 213 Ala. 66. 

(4) “Any words in a wrlting un¬ 
der the hand, whether sealed or un- 
sealed, of a person importing an 
agreement, is a covenant.”^—Guild v. 
Wallis, 279 P. 546, 648. 130 Or. 148. 

(5) “An agreement to dp or not 
to do a particular act in the future." 
—^Board of Educatlon for Jefferson 
County V. Mill Creek Methodist 
Church, South, 45 S.W.2d 1026, 1029, 
242 Ky. 147. 

(6) "A contract under seal, made 
by the parties, In which they mu- 
tually state what is to be performed 
by each.”—Woods v. Woods, 44 N.C 
291), 291. 

(7) Further definitions. 

Pa.—Green v. Green, 99 A. 801, 803, 
255 Pa. 224. 

Tex.—^Reinert v. Lawson, Civ.App., 
113 S.W.2d 293, 295. 

16 C.J. p 1209 notes 3-9, 12 [a]. 

2. 111.—Chicago MIH & Lumber Co. 
of Cairo v. Townsend, 208 Ill.App. 
457, 464. 

d. N.Y.—Clark v. Devoe, 26 N.E. 276, 
124 N.Y. 120, 124, 21 Am.S.R. 662— 
Fox V. International Hotel Co., 68 
N.Y.S. 441. 41 APP.D1V. 140, 143, 
afflrmed 61 N.B. 1129, 168 N,Y. 658. 

4 . N.C.—^Kent v. Edmondston, 49 N. 
C, 529. 

5. N.H.—^Lovering v. Lbverlng, 18 N. 
H. 613. 

15 C.J. p 1209 note 2. 

& Gontraot proamblS’seolttaig exeoiu 
tlon. of note in amount including cer¬ 
tain sums to be advanced by bank.— 
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Hunt V. United Bank & Trust Co., 291 
P. 184, 187, 210 Cal. 108. 

<^Optlon” In mortgage to xeaulre deu 
llvery of new mortgage and bonds 
N.Y.—^People ex rei. Home Mortgage 
Inv. Company of New York v. State 
Board of Tax Com*rs, 169 N.Y.S. 
978, 980, 182 App.Div. 699. 
Bestrlctlon establlshing bnilding 
lines In filed articles of dedication 
and piat.—^Menstell v. Johnson, 262 
P. 863, 126 Or. IftO,' 67 A.L.R. 311, 
modified' on other grounds and re- 
hearing denled 266 P. 891, 125 Or. 
160, 67 A.L.R. 811. 

Wxltten promlse to ciear defecta in 
tltle, delivered contemporaneously 
wlth general warranty deed.—^Davies 
V. Blaslngame, 170 S.B. 477, 177 Ga. 
450. 

7. Agreement in lease to pay rent 

N. Y.—^Realty Advertising & Supply 
Co. V. Hickson, 171 N.Y.S. 465, 468, 
184 App.Div. 168. 

Beoital of money consideration in 
deed 

Ga.—Coles v. Mozley, 96 S.E. 963, 148 
Ga. 21. 

8. N.J.—^Barclay v. Charles Roome 
Parmele Co., 61 A. 715, 70 N.J.Eq. 
218. 

O. U.S.—Hale v. Finch, Wash., 104 

U.S. 261, 270, 26 L.Bd. 732. , 

16 C.J. p 1217 note 97. 
la Mich.—^Blanchard v. Detroit, etc., 
R. Co., 31 Midi. 43, 18 Azn.R. 142. 

15 C.J. p 1218 note 98. 

11. Mont.—^Atlantic Pacific Oil Co. v. 
Gas Development Co., 69 P.2d 750, 
756, 105 Mont. 1, Quoting Corpus 
Juris. 

12 C.J. p 401 note 28—^18 C.J. p 352 
note 6^. 

18. < Md.-^Bartell v.^ Senger, 165 A. 
, 174, 160 Md. 685. 
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meiit of the parties and is binding on both,i® where- 
as a covenant is in the words,^^ and is a promise or 
an agreement, of the covenantor only.^^ They are 
further distinguished in that, while a “covenant'' 
is sometimes defined as a promise or agreement un¬ 
der Seal to do or not to do a particular thing, the 
office of a “condition" is generally to indicate the 
terms on which a certain right will arise, or con¬ 
tinue, or be defeated.i5 

The chief distinction between a condition and 
a covenant pertains to the remedy in event of a 
breach.i7 Thus the agreement is a condition if a 


breach thereof pertains to the validity of the in- 
strument or, as in the case of a condition subsc- 
quent, is a ground for forfeiture but the agree¬ 
ment is a covenant if the remedy for a breach is 
merely an action at law for damages,^^ although 
equitable rclief in such case has also been held to 
be available.2® 

Whether a particular provision is a condition or a 
covenant depends on the intention of the parties 
to the instrument,2i or, in the case of a will, on the 
intent of the testator,22 and on the contract and the 
circumstances.23 


13. Ala,—^Murphy v. Schuster Springs 
Lumber Co., 111 So. 427, 215 Ala. 
412. 

Cal.—Moe v. Gler, 2 P.2d 852, 116 Cal. 
App. 403—Joyce v. Krupp, 257 P. 
124, 83 CaLApp. 391. 

Mont.—^Atlantic Pacific 011 Co. v. Gas 
D''velopment Co., 69 P.2d 750, 756, 
105 Mont. 1, quoting Corpna Jnsls. 

12 C.J. p 401 note 29—15 C.J. p 1217 
note 96—18 C.J. p 352 note 68 [a]. 

14. Mich.—Langley v, Ross, 20 N.W. 
886, 55 Mich. 163, 165. 

15- Ala.—^Murphy v. Schuster Springs 
Lumber Co., 111 So. 427, 215 Ala. 
412. 

Cal.—Moe v. Gler, 2 P.2d 852, 116 
CaLApp. 403—Joyce v. Krupp, 257 
P. 124, 83 CaLApp. 391. 

Mont—Atlantic Pacific 011 Co. v. Gas 
Development Co., 69 P.2d 750, 756. 
105 Mont. 1, quotingr Corpus Jnzls. 

12 C.J. p 401 note 29—18 C.J. p 352 
note 68 [a]. 

15. Mich.—^De Grasse v. Verona MIn. 
Co., 162 N.W. 242, 185 Mich. 514, 
526. 

17- lowa.—^Brown v. Chlcae:o & N. 
W. R. Co., 82 N.W. 1003. 1004. 

Ky.—^Board of Education for Jeffer- 
son County v. Mill Creek Methodist 
Church, South, 45 S.W.2d 1026, 242 
Ky. 147. 

Mont—^Atlantic Pacific Oli Co. v. Gas 
Development Co., 69 P.2d 750, 766, 
105 Mont 1, quotinsr Corpus Juris. 

m Cal.—Joyce v. Krupp, 257 P. 124, 
83 CaLApp. 391—^Knight v. Black, 
126 P. 612, 19 CaLApp. 618. 

111.—^Rooks Creek Evangrellcal Lu- 
theran Church v. First Lutheran 
Church of Pontiae, 124 N.E. 793, 
796, 290 IlL 133, 7 A.L.R. 1422, clt- 
InjT Corpus Joxls. 

lowa.—Cavanagrh v. lowa Beer Co., 
113 N.W. 856, 136 lowa 236—Brown 
v. Chicago & N. W. R. Co., 82 N. 
W. 1003. 

Kan.—Citizens Buildlnsr & Loan Ass'n 
of Emporia v. Jones, 87 P.2d 633, 
635, 149 Kan. 302» cltlnff Corpus 
Jttrls. 

Ky-—^Board of Education for Jeffer- 
son County v. Mill Creek Metho¬ 
dist Church, South, 45 S.W.2d 1026, 
242 Ky. 147. 


Md.—^Bartell v. Senjer, 155 .A. 174, 
176, 160 Md. 685. 

Mass.—Everett Pactorles & Terminal 
Corporation v. Oldetyme Dlstillers 
Corporation, 15 N.E.2d 829. 

Mo.—Globe American Corporation v. 
Mlller Hateheries, 110 S.W.2d 393, 
396, quoting Corpus Juris. 

Mont—^Atlantic Pacific Oil Co. v. 
Gas Development Co., 69 P.2d 750, 
756, 105 Mont 1, quoting: Corpus 
Joxis. 

N.Y,—In re Gaffers* Estate, 5 N.Y.S. 
2d 671, 264 App.Dlv. 448—New 

Edgewood Lake Corporation v. 
Kingston Trust Co., 285 N.Y.S. 130, 
246 App.Div. 163. 

S.C.—^Prudential Ins. Co. of America 
V. Franklin Flre Ins. Co. of Phila¬ 
delphia, 185 S.E. 587, 180 S.C. 250. 
Tenn.—^Phoenix Mut Life Ins. Co. 
for Use of First Nat Bank v. .®tna 
Ins. Co.. 59 S.W.2d 617, 166 Tenn. 
126. 

Tex.—^Leonard v. Prater, Com.App., 
3$ S.W.2d 216—Stanollnd Oil & G.os 
Co. v. B^mhill, Civ.App.. 107 S.W. 
2d 746—^KozeJs^i v. Bronder, Civ. 
App., 297 S.W. 664—Rosek v. Kot- 
zur, Clv.App., 267 S.W, 759. 

12 C.J. p 409 note 88. 

19. Cal.—Joyce v. Krupp, 257 P. 124, 
83 CaLApp. 391—^Knight v. Black, 
126 P. 612, 19 CaLApp. 618. 

111.—^Rooks Creek Evangelical Lu- 
theran Church v. First Lutheran 
Church of Pontiae, 124 N.B. 703, 
796, 290 IlL 133, 7 A.L.R. 1422, cit- 
ing Corpus juxis. 

lowa.—Cavanaugh v. lowa Beer Co., 
113 N.W. 856, 136 lowa 236—Brown 

V. Chicago & N. W. R. Co., 82 N. 

W. 1003. 

Ky.—^Board of Education for Jeffer- 
son County v. Mill Creek Metho¬ 
dist Church, South, 45 S.W.2d 1026, 
242 Ky. 147. 

Md.—^Bartell v, Senger. 165 A. 174, 
160 Md. 685. 

Mass.—Everett ^actories & Terminal 
Corporation v. Oldetyme Dlstillers 
Corporation, 15 N.E.2d 829. 

Mo.—Globe American Corporation v. 
Mlller Hateheries, 110 S.W.2d 893, 
396. quoting Corpus Juia. 

Mont—Atlantic Pacific Oil Co. v. Gas 
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Development Co., 69 P.2d 750, 766, 
105 Mont 1, quoting Corpus Joxls. 

N.Y.—In re Gaffers* Estate, 5 N.Y.S. 
2d 671, 264 App.Dlv. 448. 

S.C.—Prudential Ins. Co. of America 
V. Franklin Flre Ins. Co. of Phila¬ 
delphia, 185 S.E. 537, 180 S.C. 250. 

Tenn.—^Phoenix Mut Life Ins. Co., 
for Use of First Nat Bank, v. 
.^tna Ins. Co., 59 S.W.2d 517, 166 
Tenn. 126. 

Tex.—Leonard v. Prater, Com.App., 
36 S.W.2d 216—Stanolind Oil & Gas 
Co. V. Bamhill. Civ.App., 107 S.W. 
2d 746—^Kozelskl v. Bronder, Civ, 
App., 297 S.W. 664—^Rosek v. Kot- 
zur, Civ.App., 267 S.W. 759. 

12 C.J. p 409 note 88. 

30. Cal.—Joyce v. Krupp, 267 P. 
124, 83 CaLApp. 391. 

IlL—^Northwestern Universlty v. 
Wesley Memorial Hospital, 125 N. 
E. 13, 18, 290 IlL 205. 

Ky.—^Board of Education for Jeffer- 
son County v. Mill Creek Methodist 
Church, South, 46 S.W.2d 1026, 242 
Ky. 147. 

Tex.—^Leonard v. Prater, Com.App., 
36 S.W.2d 216—^Kozelski v. Bron¬ 
der, Clv.App., 207 S.W. 664. 

21. Ala.—^Murphy v. Schuster Springs 
Lumher Co., 111 So. 427, 215 Ala. 
412. 

IlL—^Rooks Creek Bvangelical Lu¬ 
theran Church V. First Lutheran 
Church of Pontiae, 124 N.E. 793, 
795, 290 111. 133, 7 A.L.R. 1422, cit- 
ing Corpus Juxis. 

lowa.—^Brown v. Chicago & N. W. R. 
Co., 82 N.W. 1003. 

BAn.—Citizens Building & Loan Ass^n 
of Emporia v. Jones, 87 P.2d 633, 
685, 149 Kan. 302, citing Corpus 
Joxls. 

Mont—Atlantic Pacific Oil Co. v. Gas 
Development Co., 69 P.2d 760, 106 
Mont. 1. 

18 C.J. p 367 note 13—35 C.J. p 1189 
note 84. 

22. N.Y.—^In re Gaffers' Estate, 5 N. 
Y.S.2d 671, 254 App.Dlv. 448. 

23. Ala.—^Murphy v. Schuster Springs 

Lumber Co., 111 So. 427, 216 Ala. 
412. . 

IlL—^Rooks Creek Bvangelical Lu¬ 
theran Church v. First Lutheran 
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As distinguished from an easement, which is a 
daim on lands, a covenant is a personal under- 
taking.®* 

c. Oonsideration and Validity 

A covenant must be valld and must be supported by 
t consideratlon. 

Unless the instrument is sealed and a considera- 
tion is unnecessary, a covenant, like other contracts, 
must be supported by a sufficient considerationes 
which may, in a particular case, consist of a detri- 
ment suffered by the covenantee caused by a breach 
of the covenantee 

Validity and legality, A covenant must express 
the purpose of the parties thereto;^^ to be valid or 
cnforceable, it must not be too indefinite,e8 and it 
must not be contrary to public policy.es 

Where one of scveral covenants in a contract 
is held illegal and void, the balance of the contract, 
includiiig the remaining covenants, may be cnforce¬ 
able so far as it is not prohibited by public poli- 

py.so 

§ 2. Express Covenants 

An express covenant fs one explleitiy stated in words*. 

An express covenant is a covenant explicitly 
stated in words,while an implied covenant, as is 
defined in § 9 infra, is one which is inferred or 
imputed in law from the words used. 

A covenant in fact or in deed is onc which is 


cxpressly agreed between the parties in specified 
terms;32 a covenant expressed in words, or in- 
serted in a deed in specific terms.®^ 

§ 3. -Parties 

A covenantor need not necessarily possess more than 
a limited estate in order to make a valid covenant, or, In 
certain cases, any estate at all; but the covenantee may 
not be a stranger to the deed. 

The person who makes the covenant is known 
as the covenantor,34 while the covenantee is he to 
whom the covenant is made.35 

Any person sui juris, although owning only a 
limited estate, may make a valid covenant.88 
Furthermore, there is nothing to prevent a person 
from warranting title to land that he neither owns 
nor claims,37 although it has been held that a per¬ 
son, conveying with warranty the interest he ex- 
peets to inherit, is not bound by such warranty.8 8 

A grantor cannot covenant with a stranger to 
the deed;88 and the covenantee must be privy to 
some present agreement by the covenantor.^o 

§ 4. — Formal Requisites in General 

No particular form of words Is ossentlal to the crea- 
tlon of a covenant, although the covenant must usually 
be In writing, and, when embodied In a deed, the deed 
Itself must bo valid unless the covenant Is entirely col- 
lateral or Independent. 

No precise or set form of words is necessary to 
make a covenant^i The intent of the parties con- 


Church of Pontiae» 124 N.B. 793, 
795. 290 111. 133, 7 A.L.R. 1422, cit- 
ing Oorpua Jtixis. 

lowa.—Brown v, Chicaso & N. W, R. 
Co., 82 N.W. 1003. 

Ean.—Citizens Building’ & Loan Ass’n 
of Emporia v. Jones, 87 P.2d G33, 
635, 149 Kan. 302, citingr Oozpus 
Joils. 

Mont.—^Atlantic Pacific 011 Co. v. Gas 
Development Co., 69 P.2d 750, 105 
Mont 1. 

12 C.J. p 411 note 55. 

24)1 Wyo.—Linirle Water Users* Ass’n 
V. Occidental Building & Loan 
A8s'n, 297 P. 386, 43 Wyo. 41. 

25. Coasideratloii lield snAoient 

Cal.—^Platner v. Vincent, 229 P. 24, 
194 Cal. 43C. 

Ill.--Dodd V. Rotterman, 161 N.E. 
756, 330 111. 362. 

N.T.—Belden v. City of Niagara 
Palis, 241 N.T.S. 6, 136 Misc. 406, 
reversed on other grounds 245 N.T. 
S. 510, 230 App.Div. 601. 

Or.—^Norby v. Section Line Bralnage 
Dlst, 76 P.2d 966. 169 Or. 80. 

Consideratlon for contracts see Con¬ 
tracts 8S 70-131. 

22. Cal.-—Platner v. Vincent, 229 P. 
24. 194 CaL 436. 


£7. Okl,—Ball v. Coyle, 233 P. 760. 
108 Okl. 30. 

38 , Oovenant held valid or enforce. 
ahle 

Ga—Gulf Refining Co. v. Smith, 139 
S.E. 716, 164 Ga 811—Phillips v. 
Blackwell, 139 S.E. 547, 164 Ga 
856. 

Covostant held Invalld 
Cal.—Morgan v, Dibhle, 184 P. 704, 
43 CatApp. 116. 

29. N.C.—Lee v. Oates, 88 S-E. 889, 
171 N.C. 717, Ann.Cas.l917A 514. 

Covenant held not contrary to pnhllo 
policy 

N.T.—^Belden v. City of Niagara 
Falis, 241 N.T.S. 5, 136 Misc. 406, 
reversed on other grounds 245 N.T. 
S. 610, 230 App.Div. 601. 

30. 111.—^Dodd V. Rotterman, 161 N. 
E. 756, 330 111. 362. 

31. N.H.—^Lovering v. Lovering, 13 
N.H. 513. 

15 C.J. p 1210 note 16. 

32. English L.D. 

33. Burri 11 L.D. 

34ki N.C.—^Kent v. Edmondston, 49 
N.C. 629. 


36. N.C.—^Kent v. Edmondston, su¬ 
pra. 

36. U.S.—^Baxlow v. Delaney, C.C- 
Mo., 40 P. 97. 

Parties in actlons for breach of cove¬ 
nant see infra 5 123. 

37. U.S.—Keith Lumber Co. v. Hou- 
ston Oil Co. of Texas, Tcx., 257 F. 

I, 168 C.C.A. 213, certiorari denied 
40 S.Ct 13. 250 U.S. 666, 63 L.Ed. 
1197. 

Bstoppel to assert after-acqulred ti¬ 
tle to real estate see the C.J.S. 
title Bstoppel §8 21-23, also 21 C. 

J. p 1074 note 67-p 1079 note 9. 

38. Son’s interest in father*a estate 
Ky.—Taul v. Brickey, 219 S.W. 430, 

187 Ky. 375. 

39. N.T.—^Hornbeck v. Westbrook. 9 
Johns. 73. 

16 C.J. p 1210 note 22. 

40. Mass.—Saunders v. Saunders, 28 
N.E. 270, 154 Mass. 337. 

15 CJ. p 1210 note 26. 

41. Ind.—Sheets v. Vandalia R. Co., 
127 N.B. 609, 74 Ind.App. 697. 

Or.—Weddle v. Parrish, 295 P. 464, 
466, 135 Or. 345. 
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trols,^2 and any words that amount to or import an 
agreement are sufficient^^ An express covenant 
must be reduced to writing^^ and generally must 
state the name of the person covenanting.^5 

It has been stated broadly that an express cove- 
nant can be created oniy by deed,^® the cases sup- 
porting the rule being, however, apparently lim- 
ited to those involving covenants of title,^^ such as 
a covenant of warranty,^S or other covenants re- 
lating to and affecting land, as, for example, a 
covenant restricting the use of the land,^9 or an 
agreement to pay taxes on the land®® or to main- 
tain a boundary fence^i or a bridge52 or for a 
right to overflow adjoining land.53 It is general¬ 
ly held, in such case, that the deed must itself be 
valid and binding in order to effect the validity of 
the covenant,®^ but this rule does not apply to col- 
lateral and independent covenants and it has 
been held, as well, that a personal covenant in 
a deed may be binding on the obligor notwithstand- 
ing the deed itself was invalid because it was not 
properly witnessecL®® 


I 5 . - Statutory Forins 

As is discussed in § 10, statutory provisions in 
some jurisdictions determine the covenants which 
shall be implied from the use of particular terms 
in conveyances. Other statutes, as shown in § 11, 
abolish implied covenants. 

Examine Pocket Parts for later cases. 

§ 5 . -Particular Covenants 

The operation and effect of particular express 
covenants is considered in detail in §§ 20-86 in¬ 
fra. 

Examine Pocket Parts for later cases. 

§ 7. -Execution and Delivery 

Proper execution and delivery of the Instrument by 
which an express covenant Is created Is essentlal. 

A Seal is generally held to be esscntial to a cove- 
nant,57 but in many cases, frequently by force of 


Pa.—Green v. Green, 99 A. 801, 255 
Pa. 224 

15 C.J. p 1209 note 14. 

Poxual wordls held nxiiLeoeMary 

(1) “Covenant.”—Sheets v. Van¬ 
dalia R. Co*. 127 N.B. 609, 74 Ind, 
App. 597—15 C.J. p 1209 note 14 [c]. 

(2) “Promise.”—Sheets v. Vandalia 
R, Co., supra. 

40 . CaL—rStillweU Hotel Co. v. An- 
derson, 50 P.2d 441, 4 Cal.2d 463 
—^Allan V, Guaranty Oil Co., 168 P. 
884, 176 Cal. 421. 

Pa.—Green v. Green, 99 A. 801, 255 
Pa. 224. 

43 . CaL—^Hunt v. United Bank & 
Trust Co., 291 P. 184, 210 Cal. 108. 
Or.—Gufld V. WalUs, 279 P. 646, 130 
Or. 148. 

Tex.—^Mlssouri, K. & T. Ry. Co. of 
Texas v. State, Civ.App^ 276 S.W- 
673, 678, citins Corpus Jrnris. 

1 j C.J. p 1210 note 15. 

Any words in a deed which show 
an agreement to do a thing consti¬ 
tute a covenant.—^Hale v. Finch, 
Wash., 104 U.S. 261, 26 L.Ed. 732. 

A mere statement in a deed of the 
pnrpose of the conveyance, or a 
clause therein llmltlng the use of 
the premises, will not create a cove- 
nant.—^Van De Bogert v. Reformed 
Dutch Church of Poughkeepsie, 220 
N.T.S. 50, 128 Misc. 603, affirmed 220 
N.T.S. 68, 219 App.Dlv. 220. 

UnAUed hhudcs In oonvayance 

(1) Unfilled blanks in conve]^nce 
may be disregarded where tbey are 
manifest derlcal errors, and the in- 
tent Js evidcnt.—Smith v. Lloyd, 29 
Mich., 382—Peck y. Boughtallnig, 85 
M16h. 127. . .. t. . 


(2) Paliure to fili blanks, however, 
is a material defect, .where it renders 
the covenant meaningless.—^Day' v. 
Brown, 2 Ohio 345. 

44. Fla,—Smith v. Home Seekers* 
Realty Co., 122 So. 708, 709, 97 Fla. 
236, 67 AL.R. 807, citing Corpus 
Juris. 

111.—Curry v, Ootton, 191 N.B. 307, 
356 111. 538. 

Pa.—Green v. Green, 99 A. 801, 266 
Pa. 224. 

Tex.—^Mlssourl, SI & T. Ry. Co. of 
Texas v. State, Civ.App., 275 S.W. 
673, 678, citing Corpus Juris. 

Vt.—Queen City Park Ass'n v. Gale, 
3 A.2d 529. 

15 G.J. p 1209 note 4. 

45. S.C.—^Tilghman Liumber Co. v. 
Matheson, 70 S.E. 1633, 88 S.C. 482. 

15 C.J. p 1210 note 24. 

46L N.Y.—Atlantic Dock Co. v. Lea- 
vitt, 64 N.T. 35, 13 Am.R. 566. 
Covenant in oonsideratlon olause of 
deed 

A promise to perform a covenant 
to keep dralnage ditches open, which 
was a part of the conslderatlon for 
the conveyance of land, was properly 
inserted in the conslderatlon clause 
of the deed.—Guild v. Wallis, 27j9 P. 
546, 130 Or. 148. 

Covenant in «ultclaim deed 

‘^While ordinarily quitclaim deeds 
do not contain covenants, yet, if one 
is clearly expressed in that form of 
deed ... it should . . . be as 
enforceable ... as in any other 
form of deed.”—Guild v. Wallis, 279 
P. 546, 548, 130 Or. 148. 

Contxact of pnrohase of land ** 
Under a contract of puixfiiase ‘of 
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land containing a stipulation that 
the vendor would execute a warranty 
deed when onf half of the purchasc 
prlce was paid, it has been held that 
the land wsts “sold” to the purchas- 
ers 80 as to confer the right on 
them to call on the warrantor to In- 
demnify them for losses sustaln^d by 
their eviction from the land.—^Willi,; 
V. Btemilton, La.App., 168 So. 356. 

47. Pa.—Scott V. Soott, 70 Pa. 241. 

48. Pa.—Scott V. Scott, supra. 

49- N.T.—^Atlantic Dock Co. v. Lea- 
vitt, 64 N.T. 86, 13 Am.R. 666. 

50. N.D.—^Alsterberg v. Bennett, 106 
N.W. 49, 14 N.D. 696. 

51. Mass.—^Boston & A. R. Co. v, 
Briggs, 132 Mass. 24. 

52. 111.—^Hord v. Montgomery, 26 III. 
App. 41, 

53. Mass.—^Pitch v. Seymour, 9 
Mete. 462. 

64. N.T.—Schefer v. Ball, 104 N.T. 

S. 1028, 63 Misc. 448. 

16 C.J. p 1211 note 29. 

55. Mass.—Wade v. Merwln, 11 Pick. 
280. 

16 C.J, p 1211 note 31. 

58. Ohio.—Vattier v. Bindley, 1 Ohio 
Dec., Reprlnt, 68, 1 West.L.J. 398. 

67. lil.—Curry v. Cotton, i91 N.E. 
807, 356 111. 538. 

Pa.—Green v. Green, 99 A. 801, 266 
Pa. 224. 

16 C.J. p 1209 note 6. 

Contract under seal see Contracta 8 
63. 

Xf the Seal itillxed is not that of 
the party who substantially makea 
the promise, and who is to be 
charged by it the*'promise rexnalhs. 
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statute, a seal has been held to be unnecessary.®^ 
Deliveiy is ordinarily a prerequisite.** 

Where conditians precedent to the operation of 
the instrument exist, they must be fulfilled before 
the instrument can become effective.*® 

§ 8. -Acceptance of Deed Containing 

Covenants on Part of Grantee 

As a oaneral rulOs a grantee^s acceptance of a deed 
eontafnlng a covenant on hfs part le equivalent to an 
agreement by him to perform the covenant. 

As a general rule, in some inslances under stat- 


utes specifically so providing, the acceptance of a 
deed, whether poli or inter partes, containing a 
covenant on the part of the grantee is equivalent 
to an agreement on his part to perform the same,®^ 
and it is immaterial that the deed is not signed,®^ 
sealed,®3 or executed®^ by him. 

The rule is not without qualification, however,®® 
and, in addition, great lack of judicial harmony ex- ’* 
ists, in some instances among courts of the same 
state, as to the nature of the grantee*s liability, some 
cases holding that it rests as on an express cove- 
nant,68 while others contend that it rests only on 


and Is not chan^ed Into a contract of 
a hlghrr nature.—Cram v, Bangror 
House, 12 He. 364. 

58. Or.—Guild v. Wallls, 270 P. 546. 
130 Or. 148. 

15 C.J. p 1209 note 5. 

5D. 111.—Curry v. Cotton, 191 N.E 
307, 366 111. 638. 

16 C.J. P 1209 note 7. 

Delivery of oontract see Contracta g 
G4. 

Belivcsr ia cscrow' 

Whero a deed dellvered io a bank 
to be held in cscrow for the purchas- j 
er of realty waa never delivored, due 
to the purcha8er’s discovery of false 
reprcaentatlons by the vendor, it was 
held that the deed dld not become 
odorative and that no cause of ac- 
tlon in favor of the purchaser ac- 
crued by reason of the covenants of 
the deed.—^Drake v. Nunn, 97 So. 211, 
510 Ala, 136. 

00. Sobuzlngr regnlred number of slg- 
natonvo 

(1) Where a specified number of 
slgnatures to the instrument must 
be secured before it becomes opera- 
tlve, such* condltion must be com- 
pllcd with.—^Poster v. Stewart, 25 P. 
26. 497, 134 Cal.App. 482—Oberwise v. 
Pou1o3,.12 P.2d 166, 124 Cal.App. 247. 

(2) A neighborhood scheme of re- 
strlctions as to the use or occupan^y 
of property by members of a certaln 
race must be universal and reclprocal 
j^nce the theory of such a scheme is 
that the rcstrictions are a benefit to 
ali. the consideration for the imiloai- 
llon of the restrictions on each lot 
being that the samo restrictions are 
fmposed on ali of the'' Other lots.— 
ThornhiU v. H6rdt, MO.App., 130 S.W. 
2d 176. 

(3) Onej^igning such an instrument 
•cannot wlthdraw his signature untU 
after a reasonable time for procuring 
the other signatures; and wbat con¬ 
stitutos a reasonab^e ’ time is ''deter- 
mlned by considerlng the nature of 
the contract, the diligence used, aiid 
ali the facts and circumstances.— 
Bussell V. Wallace, 80 P.2d 981, 68 
App.E>.C.,. 367, certiorari denied 49 S. 
Ct 612. 279 U.S. 871, 73 L.Hd. 1007. 

W> II , ' , . t i 


(4) One otherwise piroperly qual- 
ifled to sign such an Instrument as a 
property owner dld not invalidate hia 
signature by addlng to it a descrip¬ 
tive term, such as “exeeutor.”—^Rus- 
seil V. Wallace, supra. 

61, Ala. — McKee v. Club-View 
Helghta, 162 So. 671, 230 Ala. 652 
—Hlll V. Weil, 80 So. 636, 202 Ala, 
400—Weil V. Hlll, 69 So. 438, 193 
Ala. 407. 

Cal.-T-Pedro v. Humboldt County, 19 
P.2d 776, 217 Cal. 498—Marshall v. 
Standard Oll Co. of Califomia, 61. 
P.2d 620, 624. 17 Cal.App.2d 19, cit- 
ing Ooipiis JtLxls. 

Ga.—Ottauquechee Sav. Bank v. Bl- 
llott, 168 S.E. 316, 172 Ga. 666— 

, Pcebles v. Perkms, 140 SB. 360, 

■ 165 Ga. 159—Phillips v. Blackwell, 
139 S.E. 647, 164 Ga. 866. 

111.—Carder v. Hughett, 243 IlIApp. 

[ 170. 

Mass.—^Everett Pactories & Termlnal 
' Corporation v. Oldetyme Distlllers 
Corporation, 15 N.B.2d 829. 

Mo.—Scott V. Scott, 26 S.W.2d 698, 
324 Mo. 1056. 

N.T.—^Vogeler v. Alwyn Improvement 
' Corpbration, 159 N.B. 886, 247 N.Y. 
131, reversing 222 N.T.S. 918, 220 
App.Dlv.'820. 

IN.C.—Coxe V. Eillard, 148 S.B. 6^, 

L 197 N.C. 344—Peel v. Peel, 147 B. 

^ B. 295, 196 N.C. 782. 

Or*—Norby v. Section Line Dralnage 
Dist., 76 P.2d 966, 159 Or. 80. 

Tenn.—^Hunt v. Curry, 282 S.W. 201, 

• 163 Tenn. 11—Carnegie Realty Co. 

V, Carolina^ C. & O. Ry. Co., 189 
1 S.W. 371, 136 Tenn. 300—Johnson 
f V. Roblnson, 7 Tenn.App. 467. 

15 C.J. p 1211 note 35, p 1212 note 
; 36. 

Assumptlon of ■ mortgage 'indebted- 
noss by acceptance of deed see the 
C.J.S. tltle Mortgages 2 407, also 
41 C.J. p 726 note 89 et seq. 

Knowledge of covenant presiunsd 
The grantee is presumed tq b&vc 
bad kno\v;ledge of the existence.ef 
a covenant in a deed whlch he ac- 
cepted, and it is not necessary that 
there should be a formal promise on 
his pari; to assume , thf obligation 


thereof.—^Dutton v. Locke-Paddon, 
174 P. 674, 37 Cal.App. G93. 

62. Ala.—^McKee v. Club-VIew 

Heights, 162 So. 671, 230 Ala. 662. 

Gte-—^Peebles v. Porkins, 140 S.E. 360, 
165 Ga. 169—^Phillips v. Blackwell, 
189 S.E. 547, 164 Ga. 856. 

IlL—Carder v; Hughett. 243 HLApp. 
170. 

Or.—^Norby v. Section Line Dralnage 
Dlst., 76 P.2d 966, 169 Or. 80. 

Tenn.—Carnegie Realty Co. v. Rail- 
road, 189 S.W. 871, 136 Tenn. 371. 

16 C.J. p 1211 note 35, p 1212 note 36. 

63. Or.—^Norby v. Section Line 
Dralnage Dist., 76 P.2d 966, 159 Or. 
80. 

64. MasS.—Bverett Pactorles & Tfer- 
minal Corporation v.'Oldetyme Dls- 
tillers Corporation, 15 N.E.2d 829. 

N.C.—Coxe V. Dillard, 148 S.B. 646, 
197 N.C. 844. 

Xn South OaxolliUt in a case in- 
volvlng the questlbn of whether a 
grantee is bound by covenants in a 
doed poli, the. court held that, If a 
written. formal acceptance were nec¬ 
essary to bind the grantee, it could 
not. be charged in the instant case 
becaus.e the acceptance actually writ- 
^en and sigrncd by the grantee was 
neither witnessed nor probated as 
^cquifed by law.—^Epting v. Lexing- 
ton Water Power Co., 181 S.E. 66, 
177 S.C. 308, 102 A.L.R. 773. 

^ Abseuee of evideiLOe of paartiaB’. 
! lutent . , 

The acceptance by the grantee of 
a deed poli to land chargad with a 
dower interest has been held not to 
import a covenant to * be personally 
answerable therefor in the absence 
bf fjirther evldence that such was 
the intent .of the parties.—Schoeu- 
berg V. Hay, 40 Pa. 132. 

66.’ 'Ala.-^McKee ’ y. Club-View 
Heights, 162-So. 671, '230 AleL C52. 
Cal.—^Pedro v.‘ H*umboldt County, 19 
P.2d 776, 217 Cal. 493. 

Or.—Norby v. Section Line Dralnage 
'Dlst., 76 P;2d- 966, 159 Or. 80. 

Tenn.—Carnegie Realty Co. v. Rail- 
road, 189 S-.W. 871, 136 Tenn. 371. 
16 C.J. p 12U faote 35.. . ’ 
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an implied undertaking.®^ 

As appears in the CJ.S. title Estoppel § 18, also 
21 C.J. p 1073 notes 48, 53, while the acceptance 
of a deed poli will not estop the grantee to deny 
the grantor^s title, the rule is well settled in a num- 
ber of jurisdictions that, where the deed contains 
agpreements or covenants to be performed by the 
grantee, his acceptance of the deed estops him to 
deny them, 

§ 9. Implied Covenants in General 

An ImpHed covenant Is one Inferred or Implied In law 
from the words used and Is based on the presumed In- 
tention of the parties. Sueh covenants are not favored. 

An implied covenant is one which is inferred or 
imputed in law from the words used,®® for example, 
in a deed®® or, as appears in the CJ.S. title Land- 
lord and Tenant, §§ 235-243, also 35 CJ. p 1184 note 
48, p 1189 note 45, in a lease. Such covenants de- 
pend for their existence on the intendment and con- 
struction of law^® and are based on the presumed 


intention of the partiesJ^ Implied warranties are 
not favored by the common law,'^^ and the tenden- 
cy of modern decisions is not to imply covenants 
which might and ought to have been expressed if 
intende(L73 An implied covenant must rest on a 
satisfactory basis in the express contract of the par- 
ties,*^^ and it must appear that it was so clearly in 
their contemplation that they deemed it unneces- 
sary to express it and, therefore, omitted to do so, 
or it must appear that it is nccessary to imply such 
a covenant in order to give effect to and effectuate 
the purpose of the* contract as a whole.^® 

Under an exeeutory agreement to sell specific 
rcal estate, there is an implied warranty that the 
title shall be good^® and that the same shall be 
free from encumbrance but such warranty ex- 
ists only so long as the contract remains exeeutory 
and does not carry over into the deedJ® 

As a nile, no covenant of title,^® quantity,®® or 
freedom from encumbrance,®! or as to the condi- 


ObllsratioxL eofoiecorblA in. ^nltr 
Acceptance of title to land sub- 
Ject to restrictive covenant imposes 
obligration enforceable in equity 
against grantee.—^Vogeler v. Alwyn 
Improvement Corporation, 159 N.E. 
886. 247 N.T. 131. reversina 222 N.Y. 
S. 918, 220 App.Div. 829. 

CT. Mass.—^Everett Factorles & Ter- 
minal Corporation v. Oldetyme Dls- 
tilTers Corporation, 15 N.B.2d 829. 
15 C.J. p 1212 note 36. 

Creatos simplo eontraot only 

A recital in warranty deed that 
deed was made subject to better^ 
ment assessment which grantees, 
who did not signi or seal deed, as- 
sumed to pay, created only a simple 
contract when grantees accepted the 
deed.—^Pred T. Ley & Co. v. Sagalyn, 
Mass.. 19 N.E.2d 687. 

•a. Cal,—0*Sull!van v. Grlfflth, 95 P. 

878. 96 P. 823, 153 Cal. 602. 

Other doflaitiOB. 

**An implied covenant is one which 
may reasonably be inferred from the 
whole agreement and the circum- 
stances attending its ezecutlon. Im- 
plication when nsed In. that sense is 
ssnionymous with intention.”—^Brim- 
mer v. Union Oil Co. of Califomia. 
aC.A.Wyo., 81 F.2d 437. 105 A.L.R. 
454, certiorari denied 56 S.Ct. 833, 
298 U.S. 668. 80 L.3EkL 1391. 

Covenant for dev^opment 

A covenant for development im¬ 
plied in an oil and gas lease is not 
a tnie covenant in that it does not 
impose a continning enforceable 
duty.—Gulf Production Co. v. Kishi, 
Tex.Com.App., 103 S.W.2d 965. 

69l Tex.—^American Sulphur Royal- 
ty Cow of Texas v. Freeport Sul¬ 
phur Co., Civ.App.. 276 S.W^ 448, 


afflrmed 6 S.W.2d 1039, 117 Tcx. 
439. 60 A.L.R. 890. 

70. U.S.—Hambly v. Delaware, etc., 

R. Co., C.C.Del.. 21 P. 541, 652. 

71. N.J.—Coudert v. Sayre, 19 A. 
190. 46 N.J.EQ. 386. 

73. S.C.—^Blggrus V. Bradly, 1 Mc- 
Cord 100. 

73. Ala.—^Prudential Ins. Co. of 
America v. Zeidler, 171 So. 634, 
238 Alo. 328. 

Tenn.—^Weatherly v. American Agri- 
cultural Chemical Co., 66 S.W.2d 
592, 598, 16 Tenn.App. 613, cltlng 
Corpus Jnxls. 

16 CJ. p 1212 note 39. 

74. Tenn.—^Weatherly v. American 
Agricultura! Chemical Co., 65 S.W. 
2d 592, 16 Tenn.App. 613. 

Tex,—^Freeport Sulphur Co, v. Amer¬ 
ican Sulphur Royalty Co. of Texas, 
6 S.W.2d 1039, 117 Tex. 439, 60 
A.L 1 .R. 890. afflrming American Sul¬ 
phur Royalty Co. of Texas v. 
Freeport Sulphur Co., Civ.App., 276 

S. W. 448—Marvin Drug Co. v. 
Couch, CivJV.pp., 134 S.W.2d 866. 

75rf Tenn.—Weatherly r. American 
Agricultural Chemical Co., 65 S.W. 
2d 592, 16 Tenn.App. 613. 

Tex.—^Freeport Sulphur Co. v/ Amer¬ 
ican Sulphur Royalty Co. of Tex-^ 
as, 6 S.W,2d 1039, 117 Tex. 439, 60 
A.li.R. 890, afiirmlng American Sul- 
I phur Royalty Co. of Texas v. Free¬ 
port Sulphur Co., Civ.App., 276 S. 
W. 448—^Marvin Drug Co. v. Couch. 
CIv.App., 134 S.W.2d 366, 

Xiegal neoessi^ 

^^Implied covenants oan be justi- 
ded only on the ground of legal ne- 
cessity. It is not enough merely to 
say falrness, prudence, or wlsdom 
demanded it under the circum- 
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stances. It must be necessary to 
the operatlon of the contract, or of 
words found In It or eflectuation of 
the Intention of the parties, made 
manifest by their words.”—^Belle-> 
Mead Iiumber Co. v. Tumbull. W.Va.^ 
87 S.B. 382, 384. 

70. N.T.—-Wheeler v. State, 83 N.B. 
64, 1*90 N.Y. 406, 128 Am.S.R. 566— 
Clark V. Post, 20 N.B. 673, 113 N.Y. 
17—^Burwell v. Jackson, 9 N.Y. 535 
—Johnson v. State, 376 N.Y.S. 784,. 
188 App.Div. 33, afflrming 176 N. 
Y.S. 234, 104 Misc, 201. 

77 . N.Y.—Johnson v. State, supra. 

7& Ky.—Kentucky River Coal Cor¬ 
poration V. Swlft Coal & Timber 
Co., 209 S.W. 201, 221 Ky. 693. 
N.Y.—Clark v. Post, 20 N.B. 673, 113 
N.Y. 17. 

79. Ky.—^Kentucky River Coal Cor¬ 
poration V. Swift Coal & Timber 
Co., 299 S.W. 201, 202, 221 Ky. 
593, citing Coxpns Jnxls. 

N.Y.—Earmon Nat. Real Bstate Cor¬ 
poration V. Bgan, 241 N.Y.S. 708,. 
187 Misc. 297—Lewy v. Clark Ave., 
217 N.Y.S. 186, 128 Misc. 16. 

N.C.—Guy V. First Cardinas Joint 
Stock Liand Bank of Columbia, 171 
S.B. 341, 206 N.C. 357. 

,15 C.J. p 1212 note 40. 

Not an asBertloxL of title 
Grant of land does not imply as- 
sertlon of title In grantor. or cove¬ 
nant in favor of grrantee warranting 
land.—^Egnor v. Roberts, 191 S.B. 
532, 118 W.Va. 671—Baker v. Lets- 
kus, 16« S.E. 806, 113 W.Va. 633. 

sa N.C.—Guy V. First Carollnas, 
Joint Stock Land Bank of Coluih- 
bla, 171 S.E. 341, 205 N.C. 857. 

8L N.C—Guy V. First Garolinaa 
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tion of the property,*^ will be implied from the fact 
of the conveyance of real property, although it has 
been held that the transfer of a certificate for land 
issued by the state to a discharged soldier implies a 
warranty of title;^^ and it has also been held that 
in case of exchange or partition of land a covenant 
of title may be implied,but there is authority to 
the contrary.85 However, except where implied 
covcnants have been abolished by statute, see infra 
§11, where, from the text of an agreement under 
seal, either in the body of the instrument or in its 
rcfcrcnces, there is manifested a ciear intention 
that one of the parties shall do or forbear to do cer- 
tain acts, a covenant to that effect will be implied.*® 
So, too, where land is conveyed with full cove- 
nants, and it is at the time in possession of a ten- 
ant, an agreement to accept the deed and the ten- 
ant’s possession as the possession of the purchaser 
will be inferred, where nothing appears to the con- 
trary, and the purchaser has full knowledge of the 
tcnancy and the rights of the tenant.*^ 

In some jurisdictions, warranty is an incident of 
every sale where the parties do not agree other- 
wise ;** but this applies only to a voluntary sale, a 
bargaining, a trafficking and an agreement, a giving 
of consent, and does not apply to transfers in in¬ 
vitum.*® 


§ 10 

§ 10. -Statutory Provisions in General 

fn many Jurisdictions, by statutory provision, certain 
covenants are Implied from designated words in con- 
veyances. Such statutes are strictiy construed and only 
the covenants provided for will be Implied and they only 
from the designated words. 

In many jurisdictions the statutes provide that 
covenants of title shall be implied from the use of 
particular words in conveyances of realty,*® and, 
under some statutes, from such words not only in 
deeds exeeuted, but also in articles of agreement for 
the conveyance of land,®^ and in mortgages.®^ 
Such statutes, however, have been held not to ap¬ 
ply to quitclaim deeds;®* nor, in some jurisdictions, 
to deeds which do not purport to convey an abso¬ 
lute estate in fee,®^ or to transfers of pcrscnalty.®* 
Under the operation of such statutes, the implied 
covenants are to be read into the deed as if they 
had been separately written therein at full length,®* 
and are as effective as if they had been expressly 
inserted in the conveyance;®'^ but covenants.other 
than those provided for will not be implied.®* Al¬ 
though there is authority to the contrary,®® it is 
generally held that such statutes, being in deroga- 
tion of the common law, must be strictiy construed.^ 
Hence, although the rule is not strictiy enforced 
in some jurisdictions,* it is generally held that, in 


Jolnt Stock Land Bank of Colum- 
bla, supra. 

82. N.T.—Harmon Nat Real Estate 
Corporation v. E^ran, 241 N.Y.S. 
708, 187 Misc. 297—Lewy v. Clark 
Ave., 217 N.Y.S. 185, 128 Mlsc. 18, 

83. Tex.—^Rlpley v. Wlthee, 27 Tex. 
14. 

84. lowa.—Brandt v. Foster, 5 lowa 
287. 

85. Mo.—^Rector v. Waucrh, 17 Mo. 
13, 67 Am.D. 251. 

88 . N.Y.—Booth v. Cleveland Roll- 
Ing MiH Co., 74 N.Y. 16. 

15 C.J. p 1213 note 50. 

87. Ind.—Page v. Lashley, 16 Ind. 
152. 

15 C.J. p 1213 note 51. 

88 . La.—Purcell v. Board of Com’rs 
of Port of New Orleans, 96 So. 
279, 153 La. 615. 

Grantor holdlng under void deed 
One, although holdlng under a 
deed which is nullity, who attempts 
a further conveyance, warrants titie 
80 conveyed.—Lewis v. King, 103 So. 
19, 157 La. 718. 

89. La.—Purcell v. Board of Com*rs 
of Port of New Orleans, 98 So. 279, 
153 La. 616. 

Against enenmbranoeu 
Where municipal water distrlct 
havlng condemned certain land se- 
cured possession of land through an 
order of court by a proceeding in 


invitum, there was no implied cove¬ 
nant, as in a volunteury conveyance 
by grant, against encumbrances or 
liens.—^Marin Municipal Water Dist. 

V. North Coast Water Co., 180 P. 
623. 40 Cal.App. 280. 

90. Mo.—Crosby v. Evans, 219 B. 
W. 948, 281 Mo. 202, answering 
questions certified, App., 195 S.W. 
514. 

W. Va.—Listlng v. Rodes, 122 S.E. 
282, 96 W.Va. 88. 

15 C.J. p 1213 note 52. 

91. Pa.—Seitzinger v. Weaver, 1 
Rawle 877. 

92. 111.—^Esker v. Heffeman, 41 N.E. 
1113, 169 IlL 38—Lagger v. Mutual 
Union Loan & BIdg. Ass*n, 88 N.E. 
946, 146 111. 283. 

93 . Ark.—Holmes v. Countiss, 115 
S.W.2d 563, 195 Ark. 1014. 

Cal.—Southern Pac. Co. v. Dore, 168 
P. 147, 34 Cal.App. 521. 

Tex.—^Baldwin v. Drew, Civ.App., 180 
S.W. 614. 

94. Mo.—^Waldermeyer v. Loebig, 
121 S.W. 75. 222 Mo. 540. 

95. Cal.—Chandler v. Bowman, 279 
P. 1041, 100 CaLApp. 221. 

Traasfsr of oll 

Instruments granting one per cent 
of oil produced on land constituted 
conveyance of interest in realty sub¬ 
jeci to implied warranty against en¬ 
cumbrances.—Chandler v. Bowman, 
supra. 


96. Ind.—Dehority v. Wrlght, 101 
Ind. 882. 

16 C.J. p 1218 note 62 tfirL 

97. Ind.~Kent v. Cantrall, 44 Ind. 
453—Carver v, Loutbaln, 38 Ind. 
530. 

Tex.—Garrett v. Butler, Civ.App., 260 
S.W. 1069. 

98. U.S.—^Parsons v. Clarke, C.C.A. 
Cal., 24 F.2d 338. 

Ala.~Hood V. Clark, 37 So. 550, 141 
Ala. 397. 

Idaho.—Bliss Town-Site Co. v. Mor^ 
ris-Roberts Co., 190 P. 1028, 83 
Idaho 110. 

Tex.—^Bond v. Bumpass, Civ.App.. 
100 S.W.2d 1047, afflrmed 114 S.W. 
2d 1172, 131 Tex. 266. 

Falluro of title 

Under California statute, falluro 
of title of grantee of right of way 
by bargaln and sale deed glres him 
no right of actlon against grantor, 
in absence of express warranty.— 
Parsons v. Clarke, C.C.A.CaI., 24 F.2d 
388. 

99. Idaho.—^Polak v. Mattson, 128 P. 
89, 22 Idaho 727. 

1. U.S.—^Douglass V. Lewis, 9 S.Ct. 
634, 131 U.S. 75, 33 L.Ed. 53, af- 
flrming 9 P. 377, 3 N.M. 345. 

16 C.J. p 1214 note 53. 

3. W.Va.—Listlng r. Rodes, 122 S. 

E. 282, 96 W.Va. 38. 

15 C.J. P 1214 note 56. 
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§ 11 

order to constitute the statutory covenants, the 
words of the statute must be strictly followed,^ and 
that the use of different words,^ or of more® or 
less® than ali the words implying the covenant is 
insufficient. Under statutes which provide that the 
covenants are implied only against acts done or suf- 
fered by the grantor, the word “suffered” implies 
reasonable control, and does not apply to defects not 
caused by the act of the grantor, nor within his 
power to prevent,^ but it also implies that it is not 
confined to the voluntary acts of the grantor.® Un¬ 
der some statutes a grantor, who in a deed of land 
represents himself to be the owner, warrants the 
title, but such representation must be found in the 
deed.® 

§ 11. - . Abolition of ImpEed Covenants 

In a number of Jurisdictiona, undor the otatutea tn 
force therein, no covenant is fmplled In a conveyance. 


Under some statutes, and subject, in some juris- 
dictions, to certain specified exceptions, no covenant 
shall be implied in a conveyance, whether the con¬ 
veyance contains any special covenant or not,^® 
although in some jurisdictions the prohibition is 
applicable solely to conveyances of real property, 
that is, of lands, tenements, and hereditaments, and 
not to conveyances generally, nor to conveyances of 
interests in real property,nor, as appears in the 
C.J.S. title Landlord and Tenant, § 236, also 15 CJ. 
p 1214 note 58, to leases. In jurisdictions where 
such statutes are in force no implied covenant aris- 
es from a conveyance of real property.^® After a 
contract of sale of realty has become executed and 
the conveyance accepted, the grantee must rely sole¬ 
ly on the covenants in his deed,i® and if his deed 


a 111.—Blwer V. Martin, 128 N.B. 
518, 294 111. 488. 

15 C.J. p 1214 note 54. 

4. Ark.—^Holmes v. Countiss, 115 S. 
W.2d 553, 195 Ark. 1014. 

5. Cal.—Matter o£ Wells, 94 P. 856, 
7 CalA.PP. 515. 

Whsxo “flrmit*’ Implies eovenaat 
The use of the words “«ive. tpraxit» 
alien, and confirm** do not Ixnply a 
covenant asainst encumbrances, un¬ 
der a statute implying such a cove- 
nant from the use of the word 
“granf* in a conveyance.—Matter of 
W^lls. 94 P. 866, 7 CaLApp. 615. 

a IlL—Wheeler v. Wayne County, 
24 N.S. 625, 132 IlL 599. 

16 C.J. p 1214 note 55. 

7- Cal.—Crist v, Flfe, 183 P. 197. 
41 Cal.App. 509. 

• Idaho.—^Polak v. Mattson, 128 P. 

89, 22 Idaho 727. 

Sefects aot fault of grantor 

The grantee cannot recover fTom 
the grantor a proportlon of the con- 
sideration because of failure of title 
through no fault of the grantor, for 
the covenants implied by the word 
“grant** would not cover any defect 
or failure of title not due to the 
grantor s acta—Gaffey v. Welk, 189 
P. 300, 46 Cal.App. 886. 

Sefects prior to grantor^s title 
(1) “The covenants implied by the 
statute are limited to the acts of 
the grantor and those claiming un¬ 
der him» and do not extend to de¬ 
fects of title anterior to the con¬ 
veyance to him."—^Mackintosh v. 
Stewart, 61 So. 956, 181 Ala. 828, 333. 

(2> Encumbrances on the proper¬ 
ty at the time the grantor acquired 
the title to it are not within the 
<^venant , against encumbrances 
'*done, made, or sullered” by the 
grantor. 


Cal.—Crist V. Pife, 183 P. 197. 41 
CaLApp. 609. 

Idaho.—Polak v. Mattson, 128 P. 89, 
22 Idaho 727. 

(3) The implied covenant against 
encumbrances is only against en¬ 
cumbrances done'or suffered by the 
grantpr, and not asainst encum- 
brancea generally.—Hood v. Clark, 37 
So. 550, 141 Ala. 397. 

8 . Pa.—Shaffer v. Gre^r, 87 Pa. 370. 
Taxes 

The covenant extends to a tax as- 
sessed on the land during the gran- 
tor^s title, even though su''h tax doos 
not create a persbnal liability.—Shaf¬ 
fer v, Greer, supra. 

9. tr.S.—^Bird Arlas v. Societe 
Anonyme Des Sucreries De Sa*nt 
Jeanl CC.A.Porto Rlco, 62 F.2d 
410. 

Owuars in oommon 
Statement in deed that nazned 
grantprs were “undlvided owners In 
comihon’* in specified proportions 
are joint representations that they 
were undivided owners in common in 
8 u<di proportions and, where such 
proportions totaled the entirfe prop¬ 
erty, that they were ali the owners 
of the property descrlbed.—^Bird 
Arias v. Societe Anonyme Des Su- 
creHes De Salnt Jean, supra. 

10 . Mich.—^Plckalo v. Mack, 186 N. 
W. 602, 217 Mich. 274. 

Minn.—Dewey v. Kaplan, 274 N.W. 

161, 200 Minn. 289. 

15 C.J. p 1214 note 57. 

Assigninent of reverslon 

An assignment of a reverslon Is 
a conveyance within the meanlng of 
such a statute.—^Dewey v. Eaplan, 
supra. 

CScvenaat to repalr 
Under a statute provlding that no 
covenant shaU be implied in any 
conveyance of real estate, whether 
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such conveyance contains special 
covenants or not, a deed which 
grants plaintlff a mill lot, bounded 
on one side by the canal or race, on 
condltion that the plaintlff make one 
third of ali necessary repairs on the 
dam or race. cannot be construed as 
covenanting that the gnrantors wlll 
make the other two thirds of such 
repairs.—^Koch v, Hustls, 87 N.W. 
834, 118 Wis. 699, 89 N.W. 838, 113 
Wis. 604. 

Buildlng line as express not ImpUad 
covenant 

Where articles of dedlcatlon, flled 
by owner of tract dlvlded Into rcsi- 
dence lots, reclted that blue lines 
on piat which were certain dlstances 
from streets and avenues constltuted 
‘‘buildlng lines,'* and such buildlng 
Unes were represented on piat fi ed. 
it was 'held that words referring to 
building lines were words of cove- 
nant constltutlng 'an express cove¬ 
nant, and not meffective, under stat¬ 
ute provlding that no covenant shall 
be implied In any conveyance of real 
propei^ty.—^Menstell v. Johnson, 262 
P. 853, 857, 126 Or. 160, 67 A.L.R. 
311, modified on other grounds and 
rehearing denied 266 P. 891, 116 Or. 
160, 67 A.L.R. 311. 

11 . N.Y.—Plfth Ave. Bldg, Co, v. 
Kemochan, 117 N.B. 579,* 221 N.Y. 
370, afflrmlng 166 N.Y.S. 122. 178 
App.Div. 19, reargument'denied 118 
N.B. 1057, 222 N.Y. 525. 

12 . N.Y.—Logan v. United Interests, 
140 N.B. 240. 236 N.Y. 194—Har- 
mon Nat. Real Bstate Corporation 
V. Bgan, 241 N.Y.S. 708, 137 Mlsc. 
297—Lewy v. Claik Ave., 217 N.Y. 
S. 185, 128 Misc. 16. 

13. N.Y.—^Wheeler v. State, 83 N.E. 
64. 190 N.Y. 406, 123 Am.S.R. 665 
—^Andrew D. Baird Holding Cor¬ 
poration V. Bums BrosJ, 204 N.Y.S. 
820, 209 App.Div. 601—Johnsozi v. 
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contains no covenants, he is without remedy, either 
for eviction or encumbrance.1^ 

§ 12. - Words of Conveyance in General 

Except as provided otherwlse by statute, covenants 
wril not ordinarlly be Implied from the use of words 
of conveyance usual and necessary In deeds. 

‘Unless provided otherwise by statute, for which 
see infra § 13, and with the cxception of the words 
'^do” or “dedi’* in deeds of feoffment,^® or except 
with refercnce to contracts which are not a con¬ 
veyance of landji® as in the case of a lease, consid- 
ered in the CJ.S. title Landlord and Tenant § 239, 
also 35 CJ. p 1187 note 4, a covenant will not be im¬ 
plied from the use of words usual and necessary in 
a conveyance, such as “grant,” “bargain,” “sell,** 
“convey,** and “warrant.*’^^ However, in some ju- 


§ 13 

risdictions, under the law therein, a warranty is pre- 
sumed unless expressly waived;i8 and, under some 
statutes, if specified statutory forms for deeds are 
followed the covenants usual in conveyances at 
common law are implied therein. 

§ 13. -Particular Words 

In many Jurisdictions, by express statutory provl- 
sion, particular words such as **grant, bargain and sell," 
“convey and warrant," etc., Imply specified covenants, 
such as covenants of seizin, of quiet enjoyment, against 
encumbrances, for further assurance, of good right to 
convey, and of general warranty. 

Under statutes providing that certain covenants 
shall be implied from the use of specified words 
in conveyances of realty, it has been held that the 
use of the word or words specified implies a cove¬ 
nant of seizin a covenant of quiet enjo 3 rment; 2 i 


State, 175 N.T.S. 784, 188 App.Dlv. 
83, afflrmirg 175 N.Y.S. 234, 104 
Misc. 201—Harmon Nat. Real Es- 
tate Corporation v. Eg^an, 241 N.T. 
S. 708, 137 Misc. 237. 

14. N.Y.—^Wheeler v. State. 83 N.B. 
64, 190 N.Y. 406, 123 Am.S.R. 665— 
Johnson v. State, 175 N.Y.S. 784, 
188 App.Div. 33, afUrmlng 176 N.Y. 
S. 234, 104 Misc. 201—Hannon Nat 
Real Estate Corporation v. Esan, 
241 N.Y.S. 708, 187 Misc. 297. 

15. N.C.—Rlckets v. Dlckens, 6 N.C. 
343. 4 Am.D. 556. 

16 C.J. p 1212 note 45. 

16. N.Y.—Sanford v. Travers, 40 
N.Y. 140. 

17. 111.—^Alcom V. Epler, 206 111. 
App. 140. 

N.T.—^Buiwell V. Jackson, 9 N.Y. 
535. 

16 C.J. P 1213 note 48. 

Seizin 

A covenant of seisin is not Im¬ 
plied from the use of the words 
“grant, bargain, sell, convey, and 
conflim’* contalned in a deed.— 
Bllss TPown-Site Co. v. Morris-Rob- 
erts Co., 190 P. 1028, 33 Idaho 110. 
Against encumbrances 
. Conveyance of Florida lands by 
agent, holding bare legal title, to his 
Principal, alrcady entitlcd thercto in 
equity, cannot be construed as' car- 
lying with it a covenant against 
encumbrances, especially in view of 
law of Florida, according to which It 
must be interpreted, word “grant” 
pot implying such covenant under 
law of that state.—Hemry v, Amos, 
289 P. 1059, 197 Cal. 139. 

1& U.S—^Logan v. Union Sulphur 
' Co., D.C.La., 29 F.Supp. 38. 

19. Miss.—^Allen v. CafCee, 38 So. 

186, 85 Miss. 766. 

Subfltantial ooxupliance xegnired 
In order for an instrument to car- 
ry the covenants specified in the 
statute, it must not only be war¬ 


ranty deed*’ but It must be made in 
substantial compliance with the pro- 
vlslons of the statute.—^LangfOrd v. 
Newsom, Tex.Com. App., 220 S.W. 544, 
afflrmlng Newsom v. Langford, Civ. 
App., 174 S.W. 1036. 

Oenexal covenant of wacrranty 
The general covenant of warranty, 
as prescribed hy the statute setting 
forth the forms of conveyance, im¬ 
plies all the usual covenants in a 
deed of conveyance in fee simple.— 
Van Wagner v. Van Nostrand, 19 
lowa 422—^Funk v. Creswell, 5 lowa 
62. 

Ckeneral warranty deed 

(1> In Illinois, there is implied 
in a warranty deed, in substance in 
the form provided by statute, a 
covenant against encumbaances.— 
Jones V. Taylor, 261 Ill.App. 403. 

(2) In Oklahoma, a general war¬ 
ranty deed made in compliance with 
the statute contains by operatlon of 
law a warranty of seizin as well as 
of right to convey and certain other 
covenants of warranty. 

Okl.—Faller v. Davis, 118 P. 382, 30 
Okl. 56, Ann.Cas.l913B 1181. 

Tex,—^Newsom v. Langford, Civ.App., 
174 S.W. 1036, afflrmed Langford 
V. Newsom, Com.App., 220 S.W. 
644. ' 

(3) In South Carolina, slnce the 
act of 1796, a deed of general war¬ 
ranty ha5 been “Interpreted to em- 
brace all the covenants used in con¬ 
veyances of land prior to that time, 
namely, that the vendor is seized in 
fee; that he has a right to convey; 
that the vendee shall quietly enjoy; 
and that free from all encumbrances; 
and, also, it seems for further assur- 
ances.”—Lessly v.‘Bowie, 3 S.E. 199, 
200, 27 S.C. 198, 197. 

16 C.J. p 1213 note 52 [n]. 

20. Words held to imply covenant 

(1) *‘Conveys and warrants.”— 
Jackson v. Green, 14 N.E. 89, 112 
Ind. 841—^Dehority v. «Wrlght, 101 

891 


Ind. 382—Kent v. Cantrall, 44 Ind. 
462—Maltlen v. Maitlen, 89 N.E. 966, 
44 Ind.App. 569—^Worley v. Hineman, 
33 N.B. 260. 6 Ind.App. 240. 

(2) “Warrant.**—Allen v. Caffee, 88 
So. 186, 85 Miss. 766. 

(8) “Grant, bargain and sell.” 

Ark.—Holmes v. Countiss, 116 S.W. 

2d 553, 195 Ark, 1014. 

Mo.—Crosby v. Evans, 219 S.W. 948, 
281 Mo. 202, answering questions 
certified, App., 196 S.W. 514— 
Waldermeyer v. Loebig, 121 S.W. 
75, 222 Mo. 540. 

Pa.—Seitzinger v. Weaver, 1 Rawle 
377. 

(4) “The words ‘bargained and 
sold* or words to the same effect.**— 
Douglass V. Lewls, 9 S.Ct. 634. 131 

U. S. 76, 33 L.Bd. 63, afflrming 9 P. 
377, 3 N.M. 345. 

Mortgage 

(1) A covenant of seizin is Im¬ 
plied in a mortgage which contains 
the words “grant, bargain and sell.” 
—Pratt V. Pratt 96 Ul. 184. 

(2) A covenant of seizin is Im¬ 
plied in a mortgage which contains 
the words “and warrants.”—^Klng v. 
King, 74 N.E. 89. 215 111. 100. 

21 . Words held to Imply covenant 

(1) “Conveys and warrants."—^De- 
hority v. Wright, 101 Ind. 382—Kent 

V. Cantrall, 44 Ind, 452—^Maltlen v. 
Maitlen, 89 N.E. 966, 44 Ind.App. 
659—Worley v. Hineman, 33 N,B. 
260, 6 Ind.App. 240. 

(2) “Warrant.”—Allen v. Caffee, 88 
So. 186, 86 Miss. 766. 

(3) “Grant, bargain and sell.” 

Ark.—^Holmes v. Countiss, 116 S.W. 

2d 653, 195 Ark. 1014. 

Pa.—Seitzinger v. Weaver, 1 Rawle 
377—Grange Tiust Co. y. Shade, 
156 A. 620, 102 Pa.Super. 122. 
Mortgage 

A covenant of quiet enjoyment Is 
Implied in a mortgage which con¬ 
tains the words “and warrants.”— 
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a covenant against encumbrances ;22 a covenant for 
further assurance;^^ a covenant of general war- 
ranty;2^ a covenant of good right to convey;25 
and a covenant that previous to the time of the 
execution of the conveyance, the grantor has not 
conveyed the same estate, or any right, title, or in- 
terest therein, to any person other than the gran- 

tee.26 

§ 14. -Language of Express Covenants 

Covenants may be Implied from the language of 
express covenants In order to effectuate thdr inten- 
tlon, but they wlll not be Implied where they were pur- 
posely wlthheld or as to matter specifically covered by 
express covenants. 

Covenants may be implied in an instrument in 


which there are express covenants and such 
covenants may be implied from the language of ex¬ 
press covenants in order to effectuate their ciear 
intention and give them their full and beneficial op- 
eration.2^ Thus, a covenant of general warranty 
has been held to include a covenant of quiet enjoy- 
ment,29 but not to imply a covenant of seizin.30 
However, a covenant will not be implied when it 
appears to have been purposely withheld,^! or as to 
a matter which the instrument contains an express 
covenant in regard to,32 or which is specifically cov¬ 
ered by the written terms of the contract;33 
and, as appears infra § 32, express covenants ex¬ 
clude inconsistent implied covenants and in some 
jurisdictions exclude all implied statutory cove¬ 
nants. No other warranty can be implied in a deed 


Klnff V. Klnsr. 74 N.K 89. 215 IU. 
100 . 

22. Words lidld to imply covenant 

(1) ‘*Convey and warrant.” 

111.—Dalton V. Taliaferro, 101 111. 
App. 592. 

Ind.—^Dshority v. Wright, 101 Ind, 
382—Kent v. Cantrall, 44 Ind, 452 
—^Ragrle v. Dedman. 98 N.B. 367, 50 
Ind.App. 359—^Maitlen v. Maitlen, 
89 N.B. 966, 44 Ind.App. 559—Wor- 
ley V. Hineman, 33 N.B. 260, 6 Ind. 
App. 240. 

(2) "'Warrant.**—Sutton v. Cannon, 
100 So. 24, 135 Miss. 368~-Allen V. 
Caffee. 38 So. 186, 85 Mlsa. 766. 

(3) **Grant, bargain and selL** 
Ala.—Hood V. Clark, 37 So. 550, 141 

Ala. 397. 

Ark.—^Holxnes v. Countlss, 115 S.W. 
2d 553, 195 Ark. 1014—Crawford v. 
McDonald, 106 S.W. 206, 84 Ark. 
415. 

Mo.—Crosby v. Bvans, 219 S.W. 948, 
281 Mo. 202, answering questlons 
certlfisd, App., 195 S.W. 614. 

Pa.—Shaffer v. Greer, 87 Pa. 370. 

(4) "‘Grant” or “convey,” 

Arlss.—Sherman v. Goodwin, 89 P. 
517, 11 Ariz. 141. 

Tex.—^Bond v. Biimp?ss, Civ.App., 
100 S.W.2a 1047. affirmed 114 S. 
W.2d 1172, 131 Tex. 266—Garrett 
V. Butler, Civ.App.. 260 S.W. 1069 
—^Roblnson v. Street, Ciy.App., 220 
S.W. 648, error refused—Alston v. 
Plerson, Civ.App., 158 S.W. 1165— 
Cruger v. Ginnuth, 3 Tex.App.Civ. 
Cas. S 24. 

(6) “Grant” 

CaL—Chandler v. Bowman, 279 P. 

1041, 100 CalA.pp. 221. 

Idaho.—Carssow v. Brinton, 208 P. 
1031, 35 Idaho 667—^Brinton v. 
Johnson, 208 P. 1028, 35 Idaho 
656—^Polak v. Mattson, 128 P. 89, 
22 Idaho 727. 

<6) *'The words *bargalned and 
sold* or words to the same eflect.** 
—Douglass V. Lewis, 9 S.Ct. 634, 
131 U.S. 75, 33 UBd. 53, affirmed 9 
P. 377, 3 N.M. 345. 


Vortgage 

(1) A covenant against encum¬ 
brances is implied in a mortgage 
which contains the words “grant, 
bargain and selL”—^Pratt v, Pratt, 
96 111. 184. 

(2) A covenant against encum¬ 
brances is implied in a mortgrage 
which contains the words “and war- 
rants.*'—King v. King, 74 N.E. 89, 
215 111. 100. 

23. Wozds held to Imply covenant 

“Grant, bargain and sell.“—Crosby 
V. Evans, 219 S.W. 948, 281 Mo. 202, 
answering questione cert<fled, App., 
196 S.W. 514—Armstrong v. Darby, 
26 Mo. 517. 

24. Words held to imply covenant 

(1) “Conveys and warranta”—De- 
horlty V. Wright, 101 Ind. 8S2—^Kent 
V. Cantrall, 44 Ind. 452—Maitlen v. 
Maitlen, 89 N.E. 966, 44 Ind.App. 
559. 

(2) “Grant, bargain and sell.*'— 
Grange Trust Co. v. Shade, 166 A. 
620, 102 Pa.Super. 122. 

(3) Where a conveyance is made 
whereby grantor conveys and war- 
rants a tract of land, the word 
“warrants” is not a word of con¬ 
veyance of, httt assurance of, title, 
and operates as a general warranty 
of title.—Listing v. Rodes, 122 S.E. 
282, 96 W.Va. 38. 

Mortgage 

A covenant of general warranty is 
Implied in a mortgage which con¬ 
tains the words “and warrants.”— 
King V. King, 74 N.E. 89, 215 IU. 
100 . 

Words hOld to imply covenant 

(1) “Conveys and warrants.”—De- 
hority v. Wright, 101 Ind. 882—^Kent 
V. Cemtrall,-.44 Ind. 452—^Maitlen v. 
Maitlen. 89 NJB. 966, 44 Ind.App. 
559. 

(2) “Warrant.”-Allen v. Caffee. 88 
So. 186, 85 Miss. 766. 

Mortgage 

A covenant of good right to con- 
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vey is implied In a mortgage which 
contains the words “and warrants.” 
—King V. King, 74 N.E. 89. 216 111. 
100 . 

23. Words held to imply covenant 

(1) “Grant” or “convey.”—^Bond v. 
Bumpass, Tex.Civ.App., 100 S.W.2d 
1047, affirmed 114 S.W.2d 1172, 131 
Tex. 266. 

(2) “Grant” 

Cal.—^Lyles v. Perrln, 65 P. 472, 134 
Cal. 417—Chandler v. Bowman, 279 
P. 1041, 100 CaLApp. 221. 

Idaho.—Polak v. Mattson, 128 P. 89, 
22 Idaho 727. 

27. XJ.S.—^Hambly v. Delawa~e, etc., 

R. Co., aC.Del., 21 P. 641, 662. 

2C. Tex.—^Freeport Sulphur Co. v. 
American Sulphur Royalty Co. of 
Texas, 6 S.W.2d 1039, 1042, 117 
Tex. 439, 60 AL.R. 890, quoting 
Corpnc ynxls, and afflrming Ameri¬ 
can Sulphur Royalty Co. of Texas 
V. Freeport Sulphur Co., Civ.App., 
276 S.W. 448. 

15 aJ. p 1214 note 60. 

29. N.a—^Fishel v. Browning, 58 S. 
B. 769, 146 N.C. 71. 

SOu N.T.—^Vanderkarr v. Vander- 
kair, 11 Johns. 122. 

31. N.T.—B.Tice v. Pulton Nat 
Bank, 79 N.Y. 154, 85 Am.R. 505. 

15 C.J. p 1215 note 63. 

32. N.T.—Chisholm v. Mulier, 254 
N.Y.S. 76. 234 App.Dlv. 102. 

Tex.—Gulf Production Co. v. Kishl, 
Com.App., 103 S.W.2d 965. 

33. Ohio.—^Kachelmacher v. Laird, 
110 N.B. 933, 92 Ohio St 824, Ann. 
Cas.l917B 1117. 

Pa.—Greek v. Wylie, 109 A 629, 266 
Pa. 18. 

Tex.—^Freeport Sulphur Co. v. Amer¬ 
ican Sulphur Royalty Co. of Texas, 
6 S.W.2d 1039. 1042. 117 Tex. 439, 
60 AL.R. 890, quoting Coxpns Ju¬ 
ris, and afflrming American Sul¬ 
phur Royalty Co. of Texas v, 
Preeport Sulphur Co., Clv.App., 276 

S. W. 448. 
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which contains only a covenant of special warran- 

ty.®^ 

§ 15. -Recitals 

A covenant may be !mplled from a recital, but the 
courts are not favorable thereto. 

A covenant expressed by way of recital may be 
as obligatory as if expressed in the formal part 
of the agreement;35 but the courts are cautious in 
constniing a covenant out of a recital in a deed and 
in many cases have refused to imply them there- 
from.^® 

§ 16. -Description of Premises 

A covenant wlll not be implled from matter descrip¬ 
tive of the premises, so statements as to the quantity of 
land conveyed wIII not Imply a covenant for that amount, 
uniess an Intentlon to assure that particular quantity Is 
apparent; however, the conveyance of land described as 
bounded by a Street or way or by reference to a map 
or piat designatlng certaln portions of the land as 
streets or ways creates an Implled covenant that such 
Street or way exists, provided the grantor owns the soli 
beneath such Street or way. 

No. covenant will be implied from matter contain- 
ed in a deed mercly descriptive of the premises con¬ 
veyed, 37 and whcn land is conveyed as bounded by 
an adjoining owner, there is no covenant that a 
conventional line pointed out by the parties is the 
true line.33 

As respects quantity of land. It is only when 
it is apparent that the deed was intended to assure 
a particular quantity of land to the purchaser that 
a covenant as to quantity can be implied.39 As a 
general rule, the statement of the quantity of land 
conveyed in the deed will be construed merely as 


§ 16 

matter of description, and implies no covenant that 
the land contains the quantity stated uniess clearly 
so expressed.^® So, where land is sold in bulk for 
a lump sum,as where the land is particularly de¬ 
scribed by metes and bounds, or other known speci- 
fications, with a statement as to the number of acres 
added,42 a covenant for quantity will not be im¬ 
plied, and there is-no right to relief for a variation 
in the quantity, uniess the excess or deficiency in 
the quantity conveyed is so great as to justify an 
inference of fraud or mistake equivalent to fraud,43 
for the rcason that in such a sale quantity is not 
of the essence of the contract,44 and should there 
be a deficiency in the quantity, the right to relief 
is founded on fraud, misrepresentation, or gross 
mistake.45 However, the rule is otherwisc where 
an intention is clearly manifest to regard the quan¬ 
tity stated as an essential element of the contract,^® 
as where the land conveyed is sold by the acre,47 
or where the boundaries of the land conveyed can 
onjy be fixed b^ the quantity,48 or, according to* 
some authorities, where land is sold in gross for 
a sum certain on a statement of the quantity ;4» 
and where land is described by metes and bounds, 
and includes land which the grantor did not own, 
so that the deed of the grantor fails to convey to* 
the grantee title to a part of the land it purports to* 
convey, the grantor is liable on his warranty for the 
quantity of land his deed fails to convey good title 
to.5® 

As respects streets and ways. The conveyance 
of land described as bounded by a Street or way or 
by reference to a map or piat which designates cer¬ 
tain portions of the land to be used as streets erfr- 


84. Ky.—^Kentucky River Coal Cor¬ 
poration V. Swift Coal & TImber 
Co., 299 S.W. 201, 221 Ky. 693. 

8 5. Pa.—^Waslee v. Rossman, 80 A. 
643, 231 Pa. 219. 

16 CJ. p 1216 note 64. 

38. N.Y.—Clark v. Post, 20 N.E. 673, 
118 N.Y. 17. 

16 C.J. p 1216 note 66. 

37. Me.—Manson v. Peaks, 69 A. 
690, 103 Me. 430, 126 AiilS.R. 311. 

15 C.J. p 1216 note 67. 

38. Mass.—Corneli v. Jackson, 9 
Mete. 160. 

39. Conn.—^Aherns v. Drew, 148 A- 
649, 110 Conn. 646. 

40. Tex.—^Nicholson v. C. C. Slaugh- 
ter Co., Civ.App., 217 S.W. 716, er¬ 
ror refused. 

16 C.J. p,1216 note 69. 

41. Tex.—Nicholson v. C. C. Slauirh- 
ter Co., supra. 

Gvosi mm 

Where sale is for a grross sum 
•Jid not by the acre, and the acre- 


ag‘e stated in the conveyance is 
Qualiiled by the words “more or 
less,” there is no warranty of the 
exact quantity.—Ogllvle v. Stack- 
land, 179 P. 669, 92 Or. 362. 

42. Ark.—Brown v. Le May, 14i S. 
W. 769, 101 Ark. 96—Ryan v. 
Batchelor, 129 S.W. 787, 96 Ark. 
376. 

Conn.—^Ahems v. Drew, 148 A. 649, 
110 Conn. 646. 

S.C.—Lorick v. Hawklns, 1 Rich. 
417. 

W.Va,—Hansford v. Chesapeake Coal 
Co., 22 W.Va. 70. 

43. Ala.—B.-assell v. Pisk, 45 So. 70, 
163 Ala. 668. 

Tenn.—Rich v. Scales, 91 S.W. 66, 
116 Tenn. 67. 

44. Ala.—Brassell v. Pisk, 46 So. 
70, 163 Ala. 568. 

45. Ark.—Ryan v. Batchelor, 129 S. 
W. 787, 95 Ark. 376. 

46. Ga.—^Beall v. Berkhalter, 26 Ga. 
664. 

16 CJ. p 1216 note 71. j 
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47. Tex.—Meade V. Warringr, Cfv. 
App., 36 S.W. 308. 

48. Mo.—^Pecare v. Chouteai^s 
Adm'r, 18 Mo. 627. 

40. Md.—^Mendenhall v. Steckel, 47 
Md. 463, 28 Am.R. 481—Marbury v. 
Stonestreet, l Md. 147. 

60. Tex.—^Houston v. Cameron, Civ. 
App., 136 S.W. 699—Chesnutt v. 
Chism, 48 S.W. 649, 20 Tex.Civ. 
App. 23—^Reeves v. Lindsey, 2 Tex- 
Unrep.Cas. 309. 

Publio lands 

A covenant of general warranty of 
title is breached where a part of the 
land within the boundaries of the 
Iqnd described in the deed is eov- 
ered by navigable waters and as such 
belongs to the public, and the gran¬ 
tee is entltled to recover damages 
for the breach of the warranty, 
which should be estimated on the 
basis of the number of acres to 
which title failed.—Hynes v. Pack- 
ard, Tex,Civ.App., 44 S.W. 648. 
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ates an implied covfenant that such Street or way 
exists,5i provided the grantor owns the soil be- 
neath such Street or way, or has the right to grant 
a right of way in such Street or w'ay,52 and, al- 
though in a few early cases a different view is ex- 
pressed,53 as a general rule, a covenant is implied 
that the grantee shall have the use of such Street or 
way as a means of passage to and from his prem- 
ises, which use passes as appurtenant to the gran- 
lee's estate,^^ the rule being manifestly founded on 
the doctrine of estoppel.56 So, where land is grant- 
ed to another and described as abutting on a Street 
or alley, when there is in fact no such Street or 
alley, but a strip of the gprantor^s land is left abut¬ 
ting the tract so conveyed, there arises an implied 
covenant that a Street shall remain open thereon 
for the public use.5fi However, if the grantor is 
not the owner of the adjacent land described in the 
boundary as a Street or way, or does not have the 
right to grant a right of way therein, there is no im¬ 
plied covenant that there is such a way or Street;®^ 
and where an owner files a plan subdividing land 
into lots, which plan is recorded, a subsequent con- 
veyance, the purpose of which is not to follow but 
to abandon the plan, does not give the grantee a 
right of passage in or over a Street shown on the 
plan.5* So where a grantor bounds the premises 
by a public highway which was closed at the time 
the deed was made, and the grantee knew or was 
bound to know that fact, there is no in::q)lied cove¬ 
nant that the highway existed.59 Also, a boundary 
on a Street as exhibited on a plan, but not yet laid 
out in fact, will not carry an absolute right to have 
such Street even as against the lessor and those 
claiming under him, where, by an act of the legisla- 


ture, no streets in the city laid out by individuals 
could be established as public streets, until they 
were approved and accepted by the Corporation, 
which did not accept them, but laid out other streets 
in a manner entirely different from and incon- 
sistent with ihem.®® Where the transfers are in 
invitum the deeds will not warrant the existence of 
streets.®! An implied covenant as to the existence 
of a Street or way prevents the grantor from changn 
ing its location; and the grantor or those holding 
under him are prohibited from altering the loca- 
tion,®2 and, although in some jurisdictions, no cove¬ 
nant will be implied that the Street or way is of the 
width set out in the conveyance,®® in other jurisdic¬ 
tions the covenant applies so as to prevent any nar- 
rowing of tHe width of the Street or way,®4 espccial- 
ly where the width of such Street or way seems 
to have been a substantial part of the contract.®® 
A covenant will not be implied that the Street or 
way has been actually opened and put into condi- 
tion for use, but only that it has been laid out;®® 
nor will a covenant be implied that the Street or 
way will be made and maintained fit for trayeL®^ 
So, it has been held that the descriptive words as 
to the Street or way, particularly if the dccd refers 
to an accompanying plan of lots or streets, are not 
to be understood merely as signifying that the Street 
in question is coextensive with the lot conveyed, but 
that its extent, direction, and termini are to be 
such as are delineated on the plan, or othcrwise 
indicated by the deed;®® but this does not apply 
to the streets not adjacent to, but lying in the vicini- 
ty of, the land granted as to which there is no im-* 
plied agreement that they shall remain as platted,®®' 
and the implied covenant that the streets and ways 


51. BCass.—McKenzle v. Qleason, 69 

N.I3. 1076. 184 Mass. 452. 100 

Axn.S.R. 566. 

15 aj. p 1217 note 76. 

52. Mass.—Cole v. Hadley, 39 N.E. 
279. 162 Mass. 679. 

15 GJ*. p 1217 note 79. 

53. Mass.—Clap v. McNiel, 4 Mass. 
689. 

N.T.—Iu re New York, 4 Cow. 642. 

54. N.J.—^Herold v. Columbla Inv. 
& Real Bstate Co., 67 A. 607. 72 
N.J.B1. 857, 14 L.R.A,N.S., 1067. 
129 Ani.S.R. 718. 16 Ann.Cas. 580<~ 
Sennig v. Ocean City Ass'n. 7 A. 
491. 41 N.J.Ba. 6Q6. 56 Ain.R. 16. 

15 aJ. p 1217 note 85. 

5& Mass.—^Howe v. Alger. 4 Allen 
206. 

15 CJ. p 1317 note 86. 

53. Mo.-—Field v. Mark, 28 S.W. 
1004. 125 Mo. 502. 

57. Mass.—Cole v. Hadley. 89 N.B. 
279. 162 Mass. 579. 

15 C.J. p 1217 note 80. . i 


58. Mass.—Stevens v. Young. 123 N. 
R 777. 233 Mass. 304. 

59. N.Y.—Klng V. New York. 6 N.B. 
395, 102 N.Y. 172. 

Xmpossltile to graat easement in pub- 
lic lilgliway 

The only easement which hy pos- 
slbility could be even clalmed Xrom 
the words of the deed. if construed 
as more than mere description'. would 
be a right In common with the pub¬ 
lic over a public highway, and that, 
if it exlsted. the grantor could not 
effectually convey, and so it could 
not be appurtenant to the land and 
pass by reason of the granton^s 
boundlng the premises thereby.— 
King V. New York, supra. 

60. N.Y.—^Underwood v. Stuyvesant. 
19 Johns. 181, 10 Am.D. 215. 

61. La.—^PurceU v. Board of Com*rs 
of Port of New Orleans. 96 So. 
279. 153 La. 615. 

€2. N.J.—^Herold V. Columbla Inv. & 
Real Bstate Co., 67 A. 607, 72 N.J. 
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Ba. 857. 14 L.R.A.,N.S., 1067. 129 
AnuS.R. 718, 16 Ann.Cas. 680. 

63. Mass.—Walker v. Worcester, 6 
Gray 648—Clap v. McNeil, 4 Mass,' 
589. 

66 . N.J.—^Herold v. Columbla Inv. & 
Real Bstate Co., 67 A. 607, 72 N.J. 
Ba. 857, 14 Li.R.A.,N.S., 1067, 129 
Am.S,R. 718, 16 Ann.Cas. 680. 

65. Pa.—Dalley v. Beck, Brlghtly 
107, 4 Pa.L.J.R. 68. 6 Pa.L.J. 383.' 

66 . Mass.—^Lorlng v. Otis, 7 Gray 
663. 

N.Y.—Interborough Rapid Transit 
Co. V. Littlefleld. 149 N.Y.S. 741. 
166 App.Dlv. 567. 

67. Conu.—^Buckley v. Maxson, 181 
A. 922, 120 Conn. 511. 

15 C.J. p 1217 note 90. 

66 . Mass.—^Fox v. Union Sugar Re-* 
flnery. 109 Mass. 292. 

16 C.J. p 1217 note 91. 

69. Mass.—Coolidge v. Dexter, 129 
Mass. 167. ' 
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named in the plot of a proposed town referred to in 
a deed shall be open to public use goes no further 
than the streets on which the lot faces and such 
other convenient streets as may be required to 
give a convenient way to the public roads.*^® 

However, while these cases use the terminology 
of covenants, they are not readily distinguishable 
from the cases of implied easements created by 
the conveyance of realty with reference to a map 
of piat on which streets and ways are delineated 
or by the conveyance of land described as bound- 
ed by a road, Street or alley, considered extensive- 
ly in the title Easements CJ.S. ^ 39-40, also 19 C 
J. p 928 note 61-p 934 note 49, and are probably 
not cases of true covenants. 

§17. - Reservations 

A reservation In a deed wlll be eonstrued as an Im¬ 
plied covenant on the part of the grantee, If It cannot be 
eonstrued as an exception. 

Where a reservation in a deed cannot be con- 
strued as an exception, as where the thing reserved 
is not a part of that previously granted, it will be 
eonstrued as an implied covenant on the part of the 
grantee.71 There ■ will not- be implied a negative 
covenant on the part of the grantor not to use the 
ungranted’ portion of a Copyright estate to the 
detriment of the licensed estate, where the rights 
to the ungranted portion is expressly reserved to 

the grantor.72 

If ’ 

§ 18. - Conditions 

Words of proviso and condition will not be eonstrued 
fo constitute a covenant 'unieas the whole instrument 
shows an agreement or engagement to do or not to do 
some act on the part of the person sought to be charged, 
except thatf In case of doubt as to whether a provision 
was Intended as a condition subsequent which wouid 
cause a forfelture or a.covenant, the breach of which may 
be compensated In damages, It will be eonstrued as a 
covenant. 
i' 

70. Del.—^Hoffman v. Whallen, 2 Del. 

Co. 529, 8 Lianc.L.Hev. 217. 

71. Tex.—^Preeport Sulphur Co. v. 

American Sulphur Royalty Co. of 
Te^. 6 S.W.2d 1039, 1043, 117 
Tex. 439, CO 890, Quoting: 

Corpus Juris, and affirmingr Amer- 

' ican Sulphur Royalty Co. of Texas 
v. Freeport Sulphur Co., Civ.App., 

276 S.W. 448. 

15 C.J. p 1217 note 96. 

72., U.S.—Macloon v. Vltagrraph, C.C. 

AN.T., 80 P.2d 634. 

73. U.S.—Hale v. Finch, Wash., 104 
U.S. 261, 26 L.Ed. 732. 

Ck)venant dlstinguished flrom condi¬ 
tion see supra § 1 b. 

74. Conn.—Scovill v. ’ McMahon, 26 
' A 479, 62. Conn. 878. 86 Am.S.R 
'' 860', 21 L^R.A 68. 

16 C.J. p 1218 note 4. 


§ 19 

Although it has been held that words of proviso 
and condition will not be eonstrued into words of 
covenant unless it can be collected from the whole 
instrument that there was, on the part of the per¬ 
son sought to be charged, an agreement or en¬ 
gagement to do or not to do some act,^^ yet since, 
as appears in the title Contracts § 407, forfeitures 
are not favored either in law or in equity, condi¬ 
tions subseqiient, in as much as they tend to de- 
stroy estates are not favored in law, and cxcept 
where implied covenants are abolished by statute, 
considered supra § 11, if it is reasonably doubtful 
whether a provision in a conveyance was intend¬ 
ed as a condition subsequent or a covenant, the 
breach of which may be compensated in dam¬ 
ages, it will be held to be a covenant and it 
has even been held that this nile applies in some 
cases to express conditions,*^® if necessary to avoid 
a forfeiture;*^® but it has also been held that, where 
the language imports a condition merely, without 
any words importing an agreement, it cannot be en- 
forced as a covenant, but the only remedy is 
through forfeiture of the estate.*^^ 

§ 19. -Restrictions on Use of Property 

Restrictions as to the use of property are not fav- 
ored and wlll not be implied, unless clearly established. 

The laws favors the free and unrestricted use 
of property, resolving doubts and ambig^ties in 
favor thereof.*^® Equity will not infer a negative 
covenant, except where equity and justice re¬ 
quires;*^® and such a covenant must be clearly im¬ 
plied and understood by all the parties,®® and should 
not be implied, unless it is indispensable to car- 
ry the intention of the parties into effect.®! So, al¬ 
though restrictive covenants as to the use of prop¬ 
erty, when reasonable and within the policy of tlie 
law, are valid,®^ they are not favored,®® and will 


75. N.T.—Clement v. Burtls, 24 N. 
H. 1013, 121 N.T. 708—Post v. 
Weil, 22 N.B. 146, 116 N.T. 361, 12 
Am.S.R. 809, 6 L.R.A 422. 

701. N.T,—Underhill v, Saratoga, 
etc., R. Co., 20 Barb. 465. 

77. Pa,—Sharon Iron Co. v. Erie, 
41 Fa. 341. 

7& U.S.—Macloon v. Vltagraph, C. 

C.A.N.T., &0 P.2d 684. 

Mo.—Gardner v. Maffltt, 74 S.W.2d 
604, 835 Mo.App. 959, 95 A.L.R. 
452—^Whltaker v. Lafayette Realty 
& Investment Co., 196 S.W. 109, 
197 MojApp. 877—Kitchen v. Haw- 
ley, 181 p.W. 142, 160 Mo.App. .497. 
Ohio.—Goodyear Helghts Realty Co. 
V. Purfy, 170 N.E. 23, 33 Ohlo App. 
482. 


Subdivlaloii of lota 
In determinlng exlstence of Im¬ 
plied covenant against subdlvlding 
lots of allotment sold, all doubt 
should be resolved In favor of froe 
use of lot.—Goodyear Heights Realty 
Co. V. Purry, 170 N.E. 23, 33 Ohio 
App. 432. 

79. U.S.—^Macloon v. Vltagraph, C. 
C.A.N.T., 80 F.2d 634. 

sa U.S.—Macloon v. Vitagraph, C. 
C.AN.T., 30 F.2d 634. 

81. U.S.—^Macloon v. Vltagraph, su¬ 
pra. 

82. Mo.—Kenwood Land Co. v. Han¬ 
cock Inv. Co., 155 S.W. 861, 169 
Mo.App. 716. 

83. Ga.—^Kitehens v. I^oland, 168 S. 
E. 562, 172 Ga. 684. 
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not be implied unless clearly cstablished.^^ They 
will not be inferred from the absence of words of 
restriction but, if not created by express words, 
must be shown by reasonable inferences from 
words employed, clearly indicative of such a pur- 
pose.®® Where no general plan is adopted and fol- 
lowed, equity will not impose a restriction on lots 
sold beyond that expressed in the plan and con- 
tracts,®*^ and will not imply a covenant not to sell 
lots of smaller dimensions than those indicated on 
a plan from the mere making of a map and sale of 
lots with reference thereto.*® Building restrictions 
may be created by a recorded piat.®® A building 
line may be established by express language in the 


legend on a recorded piat;®® but, although there is 
authority to the contrary,®^ it has been held that a 
mere designated line drawn on a map or piat of 
property, without more, will not sufEce to create a 
covenant establishing a building line.®® 

The nature and validity of covenants or restric¬ 
tions in deeds as to the use of the property con- 
veyed are discussed in the CJ.S. title Deeds § 162, 
also 18 C.J. p 384 note 84-p 386 note 15, 15 CJ. 
p 1218 notes 8-14; and of covenants or restrictions 
in leases as to the use of the property leased, in 
the CJ.S. title Landlord and Tcnant § 238, also p 
1185 note 78-p 1187 note 2. 


n. CONSTEUOTION AND OPERATION 


A. COVENANTS IN GENERAL 


§ 20. General Rules of Construction 

The prlmary rule in the construction of covorants 
is that the fntentfon of the parties Controls. In determln* 
ing such Intentlon, the covenant Is constru?d, as the 
parties have construed It and as against the covenantor; 
words employed usuaily are assigned thelr ordinary 
meaning* 


Where the language of a covenant is unambigu- 
ous, ciear, and specific, the rule, similar to that 
adopted in the construction of statutes, is that no 
room is left either for interpretation or for con¬ 
struction.®® Otherwise, however, the paramount 
rule for the interpretation of covenants is so to 


Mo,—Zinn v. Sldler, 187 SW. 1172, 
268 Mo. 680, L.R.A.1917A 455~ 
Bernard v. Wnkley, App., 180 S.W. 
2d 196—Charlot v. Regents Mer- 
cantile Corporation, App., 251 S.W. 
421—Kenwood Land Co. v. Han¬ 
cock Inv. Co., 156 S.W. 861, 169 
Mo.App. 715. 

N.T.—Marsh v. Adams, 12 N.T.S.2d 
691. 171 Mlsc. 414. 

84 . Oa.—^Atlanta As8*n of Baptist 
Churches v. Cowan, 188 S.E. 21, 
183 Ga. 187. 

Mo.^inn v. Sldler, 187 S.W. 1172, 
268 Mo. 680, I..R.A.1917A 455— 
ChdTlot V. Resrents Mercantile Coi^ 
poration, App., 251 S.W. 421. 

N.T.—^Peterson v. City of New York, 
256 N.Y.S. 139, 235 App.Div. 41, 
jRodlfied on other grounds 188 N.E. 
280, 260 N.Y. 156. 

Vm for apartmente naifl atoxes 
Restrictions on the use of prop¬ 
erty for apartments and Stores must 
be - clearly established and strlctly 
construed.—Kltchens v. Noland, 158 
S.E. 562, 172 Ga. 684. 

Pzoof necessary 

Restriction must be proved by 
more than mere preponderance of 
evidence.—^Atlanta Ass*n of Baptist 
Churches v. Cowan, 188 SJEl 21, 183 
Ga. 187. 

86. Mo,—Zlnn v. Sldler, 187 S.W. 
1172, 268 Mo. 680. L..R.A.1917A 
455—^Bernard v. Winkley, App., 
180 S.W.2d 196r-Charlot v. Regents 
Mercantile Corporation* App., 261 
S.W. 421. 


sa Mo.—Zinn v. Sidler, 187 S.W. 
1172. 268 Mo. 680, L.R.A.1917A 455 
—^Whitaker v, Lafayette Realty & 
Investment Co., 196 S.W. 109, 197 
Mo.App. 377. 

87. Mich.—^UtuJIan V. Boldt, 218 N. 
W. 692, 242 Mich. 331, 57 A.L..R. 
761. 

SIzo of lots 

(1) In absence of general plan re- 
stricting lots to certain size, equity 
will not impress restriction on ali 
lots in piat.—^XJtulian v. Boldt, 218 
N.W. 692, 242 Mich. 831. 67 A.L^ 
761. 

(2) Purchaser of lot referred to 
by number on recorded piat may 
subdivide lot unless expressly pro- 
hibited.—Goodyear Heights Realty 
Co. V, Purry, 170.N.B. 23, 83 Ohio 
App. 432. 

(3) Sale of lot in allotment by 
number on recorded piat did not es- 
tablish common scheme 4o effect that 
lots should not be subdivlded by pur- 
chasers.—Goodyear Heights Realty 
Co. V. Furry, supra. 

88 . Mich,—Utujian v. Boldt, 218 N. 
W. 692, 242 Mich. 881, 67 A.Ii.R. 
761. 

N.J.—^Herold v. Columbia Inv. & 
Real Estate Co.. 67 A. 607, 72 N.J. 
Eq. 867, 14 L.R-A.,N.S., 1067, 129 
Am.S.R. 718. 16 AomCas. 580. 

Ohio.—Goodyear Heights Realty Co. 
V. Furry, 170 N.B. 23, 38 Ohio App.. 
432. 

Pa.—Stoever v. Gowen. 124 A. 684, 
280 Pa. 424. | 
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83. 111.—^Loomis v. CoUlns, 111 N.B. 
999, 272 111. 221. 

90. Mo.—^Bernard v. Winkley, App.» 
130 S.W.2d 193. 

91. 111.—Simpson v. Mlkkelsen, 63 
N.E. 1086, 196 111. 575. 

92. Mo.—Zinn v. Sldler, 187 S.W. 
1172, 268 Mo. 680, L.R.A.1917A 455 
—^B-^rnard v. Winkley, App., 180 S. 
W.2d 196—0’Malley v. Smith, App., 
208 S.W. 849—^Whltaker v. La- 
fayette Realty & Investment Co„ 
196 S.W. 109, 197 Mo.App. 877. 

SjIuo 'With words **biilldlxLg Une» 

A broken or dotted line, appearlng 
on recorded piat of subdivlslon, to- 
gether with woids “26' building line” 
printed thereunder without reference 
to building Une In legend of piat. Is 
Insufficient to establlsh building re- 
strlctlon.—^Bernard v. Winkley, Mo. 
App., 130 S.W.2d 196. 

93. N.J.—^Lynch v. Commerclal Cas- 
ualty Ins. Co., 108 A. 188, 93 N.J. 
I>aw 425. 

Construction of: 

Covenants, express or Implied, In 
leases see the C.J.S. title Land- 
lord and Tenant S§ 235-248, also 
, 85 CJ. p 1184 note 47 -d 1189 

note 43. 

Covenants or restrictions in deeds 
as to the use of property see 
the C.J.S. title Deeds S 163, also 
18 C.J. p 386 note 16-p 889 note 
82. 
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expound them as to give effect to the actual in- 
tent of the parties,®^ as of the time the covenant 
was made,95 and as coUected from the whole in¬ 
strumenti® construed in connection with the cir- 
cumstances surrounding its execution,»^ with a 
view to support, rather than to defeat, the instru¬ 
menti® Nothing should be read into the language 
of a covenant extending its meaning beyond what 
its language fairly imports.ii 

Ordinary or technical meaning. The language 
of a covenant must be read in an ordinary or popu¬ 
lar, and not in a legal or technical, sense.i It has 
been said that technical words should be construed 
as they are understood by scientific men and me- 
chanics acquainted with the business in regard to 
which the covenant is made;^ but, since intent, and 
not words, is the essence of every agreement,® it 
would seem that such words are to be construed, if 
possible, to effectuate the intent of the parties,^ 
and hence according to their accustomed meaning 
as used and understood by the community at large, 
unless the circumstances and context indicate that 


a different meaning was intended.5 

Practical constmction. Where the language of a 
covenant is ambiguous, the constmction placed 
thereon by the parties may properly be consider- 
ed,® and is the best evidence of their intention.^ 

Construciion against covencmtor. Covenants will 
be most strongly construed against the covenantor,® 
at least where the terms used therein are equivocal,® 
and except in the case of covenants of forfeiture,!® 
or, as is shown supra § 13, in the case of statutory 
covenants implied from the use of particular words. 
As is shown in the C.J.S. title Deeds § 163, also 18 
C.J. p 387 note 19, restrictive covenants in deeds 
are generally strictly construed against the per- 
son seeking to enforce them. 

§ 21. What Law Govems 

The lex loci contractus governs the construction of 
personal covenants. 

The constmction of personal covenants is gen¬ 
erally held to be governed by the lex loci con- 
tractus.il However, as will be noted in § 55 in- 


94i Ala.—^White v. Harrlson, 81 So. 
565, 566, 202 Ala. 623, clting Cor¬ 
pus JnxiB. 

Del.—Shaw v. General Chemical Co., 
120 A. 860. 2 W.W.Harr. 172, 

Mo.—Thomhill v. Herdt, App., 130 

S. W.2d 176. 

N.T.—Johnson v. Colter, 297 N.Y.S. 

846, 261 App.Dlv, 697. 

Or.—Pearson v. Hichards, 211 P. 167, 
106 Or. 78. 

S.C.—Cheves v. City Councll of 
Charleston, 138 S.B. 867, 140 S.C. 
423. 

15 C.J. p 1219 note 16. 

AU mles of oonstructlon axe snh- 
ordlnate alds to the dlscovery and 
determination of the intent of the 
parties.—^Addison County v. Black- 
mer, 143 A. 700, 101 Vt. 384. 

96. Pa.—^Dennis v. Burke, 26 Pa. 
Dist. 685. 

96. N.T.—Johnson v. Colter, 297 N. 

T. S. 846, 261 App.Dlv. 697. 

S.C.—Cheves v. City Council of 

Charleston, 138 S.B. 867, 140 S.C. 
428. 

Tex.—Beckham v. Ward County Irr. 
Dlst No. 1, Clv.App., 278 S.W. 
316. 

16 C.J. p 1219 note 16. 

Covenants in a deed mnst he read 
toflfether and construed as a whole. 
— Feigm V. Russek, 226 N.Y.S. 258, 
131 Misc. 30. 

Covenants In pari matexla, in a 

deed, must be read together to evince 
the intent of the partles.—Kumble v. 
Jaffee, 134 A. 673, 100 N.J.Eq. 290. 

97. Mo.—Thomhill v. Herdt, App., 
130 S.W.2d 175. 

S.a—Cheves v. City Council of 

21C.J.S.-57 


Charleston, 138 S.B. 867, 140 S.C. 
423. 

Tex.—Beckham v. Ward County Irr. 
Dlst No. 1, Civ.App., 278 S.W. 
316. 

16 C.J. p 1219 note 16. 

Entlre or divlslble 
Agreement of grantees in deeds of 
platted lands, at the time outslde a 
City, annually to pay to a malnte- 
nance Corporation a proportionate 
part not exceeding a certain sum, of 
cost of llghtlng and repairing streets, 
roads, etc,, was held, in view of sur- 
rounding circumstances and practi¬ 
cal construction of parties, divisible, 
and not invalldated by county pay- 
Ing some of such expense, and City 
after incorporation of lots therein 
more of it the tax under the deeds 
being applied to work withln the 
things specified, and other thlngs 
supplementary thereto, for which the 
county and city were not liable.— 
Wehr V. Roland Park Co., 122 A. 363, 
143 Md. 384. 

98. Mo.—Godfrey v. Hampton, 127 
S.W. 626, 148 Mo.App. 167. 

16 C.J. p 1219 note 16. 

99. N.Y.—Sweet v. Hollearn, 254 N. 
Y.S. 625, 142 Misc. 408. 

S.C.—Epting V. Lexington Water 
Power Co., 181 S.B. 66, 177 S.C. 308, 
102 A.L.R. 773. 

'*If parties desire to create mntnal 
rig‘htB In real property they must 
say so and must say it in the only 
place where it can be given legal ef¬ 
fect, n€unely, in the wrltten instru¬ 
menta exchanged between them, 
which constitute the flnal expres- 
slon of their understandlng.”—Coul- 
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ter V. Sausallto Bay Water Co., 10 
P.2d 780. 785, 122 CaLApp. 480. 

1 . Va.—Blterich v. Leicht Real Es- 
tate Co., 107 S.B. 736, 130 Va- 224, 
18 A.L.R. 441. 

Words “cut throngh a Street/» in 
conveyance of lot, mean the physlcal 
improvement of the Street by the 
cutting away of obstructions and the 
fllling of hollows.—^Zygmunt v. Ave- 
nue Realty Co., 165 A. 644, 108 N.J. 
Eq. 462. 

2 . N.J.—^Rogers v. Danforth, 9 N.J. 
Eq. 289. 

3. N.Y.—Jackson v, Myers, 3 Johns. 
888 , 3 Am.D. 504. 

^ N.Y.—Jackson v. Myers, supra. 

15 C.J. p 1220 note 26. 

5. N.Y.—Graves v. Deterling, 24 N. 
B. 666, 120 N.Y. 447, afflrmlng 31 
N.Y.St. 695. 

15 C.J. p 1220 note 26. 

6. Md.—^Wehr v. Roland Park Co., 
122 A. 863, 143 Md. 384. 

7. Pa.—De Sanno v. Earle, 117 A. 
200, 273 Pa- 266. 

16 C.J. p 1219 note 17. 

8. Ala.—^White v. Harrlson, 81 So. 
666, 666, 202 Ala. 623, cltlng Cor¬ 
pus JUrls. 

La.—^Dallas Compress Co. v. Liepold. 
88 So. 681, 686, 206 La. 662, citing 
Corpus Juris. 

16 C.J. p 1219 note 22. 

9. La.—^Dallas Compress Co. v. Lie¬ 
pold, 88 So.'681. 205 La. 662. 

10 . Ohio.—^Presbyterian Church v. 
Picket, Wright 57. 

11 - Ind.—Jackson v. Qreen, 14 N.EL 
89, 112 Ind. 341. 

16 C.J. p 1220 note 28. 
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fra, the constniction of covenants running with the 
land is generally governed by the lex loci rei sitae. 

§ 22. Real or Personal Covenants 

Real, as distinguished from personal, covenants are 
those so closely connected with the realty that thelr 
benefit or burden passes wIth It. Varlous covenants have 
been held to be real or personal covenants. 

AH covenants are either real or personal.^2 
The rule has been broadly stated that real cove¬ 
nants are those so closely connected with the realty 
that their benefit or burden passes with it,i3 and 
that aU others, as, for example, those intended to 
bind the covenantor only and not to become a 
charge on the realty, are considered personal cove- 
mntsM It is not enough that a covenant should 
merely concem real estate in order to render it a 
real covenant.^® 

Covenants of seidn, right to convey, and against 


encumbfances. Personal covenants have been held 
to embrace some of the ordinary covenants of title 
to realty, which ordinarily are broken, if at all, 
when made, as appears infra §§ 37, 40-42, as that 
the grantor is lawfully seized,i® that he has good 
right to convoy,^*^ and that the land is free from 
encumbrance.18 

However, it has also been held, as to covenants 
of seizin and of right to convey, that they may be 
either personal or real; that, if they once attach to 
the land, as for example, where the grantor is in 
actual adverse possession at the time of the de- 
livery of the deed, they are real;i9 and, as ap¬ 
pears infra § 63 as to covenants of seizin, the gen- 
eral rule that such covenants dq not run with the 
land is, by many authorities, limited to cases in 
which no possession accompanies the deed. 

Covenanf for quiet enjoyment is not strictly per- 
sonaL^o 


What law govems: 

Actlons for breach of covenant see 
infra S 115. 

'Personal covenants see Conflict of 
Laws § 19 b (3). 

Ka ITortli OaroUna, where a war- 
ranty of title is treated as a per- 
sonal covenant, an actlon of cove¬ 
nant may only be maintalned thereon 
when the party oould have vouched 
In an action real.—Smith v. Ingram, 
40 S.B. 9S4, 130 N.C. 100, 61 L.R.A. 
878. 

13. Ga.—Atlanta K. & N. R. Co. v. 
McKinney, 53 S.E. 701, 124 Ga. 929. 
110 Am.S.R. 216, 6 LuR.A.,N.S., 
436. 

13. Ark.—^Banh of Hoxie v. Meri- 
wether, 266 S.W. 642, 166 Ark. 39. 
Or.—^Pearson v. Richards, 211 P. 167, 
106 Or. 78. 

Pa.—^De Sanno v. Ihirle, 117 A. 200, 
202, 273 Pa. 265, citing Coxpns Jn- 
zls. 

15 CJT. p 1220 note 32. 

Only when a covenant attachep to 
the land or some interest thereln 
actually granted the covenantee is 
it a covenant reaL—Rawling v. 
Fisher, 182 S.E, 489. 101 W.Va. 263. 
Covenant not to compete 
Covenant of seller of motlon pic¬ 
ture theater equipment that seller 
would not reSnter the busmess for 
certain perlod "as aifects said [buy- 
erj or his estate" was held not cov¬ 
enant running with the equipment 
sold, but was personal to buyer or 
his estate.—^Yates v. Blythe, Clv. 
App., 79 S.'W'.2d 913, error dlsmlssed 
Blythe v. Yates, 86 S*W.2d 219, 126 
Ter. 85. 

Covenants running with land see in¬ 
fra SS 54-86. 

Idi Conn.—Bradford Realty Corpo¬ 
ration V. Beetz, 142 A. 395, 108 
Conn. 26. 


lowa.—lowa Implement Co. v. .SJtna 
Explosivea Co.. 165 N.W. 408, 409, 
181 lowa 1186. 

Pa.—Sanno v. Earle, 117 A. 200, 
273 Pa. 265. 

Wls.—^Lfncoln Pireproof Warehouse 
Co. V. Greusel. 224 N.W. 98, 199 
Wls. 428, 70 A.L,.R. 1096, adhered 
to 227 N.W. 6, 199 Wls. 428, 70 
A.Ii.R. 1096. 

15 C.J. p 1220 note 83. 

covenant intended solely for 
the heneflt of the grantor, his heirs 
and asslgns, so that he or they may 
deal as deslred in disposlng of re- 
malning lands * . . [is] *per- 

sonal' to the grantor,"—^Pulitzer v. 
Campbell, 262 N.T.S. 743. 748, 147 
Mlsc. 700. 

Covenant which doee not affeot 
l a n d conveyed is "personal oove- 
nant”—^Bpting v. Lexlngton Water 
Power Co., 181 S.B. 66, 177 S.C. 808, 
102 A-Ii-R. 778. 

"All oovanaatB tiiat are not pros¬ 
pective and do not pass with the 
lajid are personal.”—^Pearson v. 
Richards, 211 P. 167, 171, 106 Or. 
78. 

Dootrine of eqnltable easement 
running with land is inapplicable 
'.where agreement to leave llght well 
between buildlngs was clearly per¬ 
sonal between parties.—^Helmburge 
V. State Guaranty Corporation, 2 P. 
2d 998, 116 CalJlpp. 380. 

16. CaL—^Miaynard v. Polhemus, 16 
P. 461, 74 Cal. 141. 

16» 111,—^Pirebaugh v. Wittenberg, 
141 N.B. 879, 309 IH. 686, reversing 
227 IlLApp. 77. 

N.M,—^Beecher v. Tinnln, 189 P. 44, 
26 N.M. 59. 

N.C.—Guy V. First Carolinas Joint 
Stock Land Bank of Columbia, 164 
SJQ. 323, 202 N.C. 803. 
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Tenn.—Curtis v. Brannon, 38 S.W. 
1073, 98 Tenn. 163, 69 L.R.A. 760 
— ^Pace V. Watson, App., 126 S.W.2d 
404—Grant Bond & Mortgage Ce, 
V. Ogle, 65 S.W.2d 1091, 17 Tenn. 
App. 112—^Toung V. Brannan, 5 
Tenn-App. 1—Cobb v. Sanders, 1 
Tenn.App. 826. 

15 C.J. p 1220 note 87. 

Covenants of seizin, right to con¬ 
vey, and against encumbrances as 
running with land see infra, §6 
63-66. 

17. 111.—^Firebaugh v. Wittenberg, 
141 N.B. 879, 309 111. 536, re¬ 
versing 227 IlLApp. 77. 

N.J.—Caxter v, Denman, 23 N.J.Law 
260. 

N.M.—^Merchants' Nat Bank of Clin- 
ton, lowa V. Otero, 176 P. 781, 24 
N.M. 698. 

18- U.S.—Coral Gables v. Payne, C. 
C.A.S.C., 94 r.2d 693. 

111.—^Flrebaugh v. Wittenberg, I4l N. 
B. 379, 309 IU. 636, reversing 227 
IlLApp. 77. 

Md,—Levine v. Hull, 109 A. 141, 136 
Md. 444. 

N.J.—Carter v. Denman, 28 N.J.Law 
260. 

N.M.—^Parker v. Beasley, 54 P.2d 687, 
40 N.M. 68. 

N.C.—Thompson v. Avery County, 5 
S.B.2d 146, 216 N.C. 405—Lockhart 
V. Parker, 126 S.E. 318, 189 N.a 
188. 

Or.—Pearson v. Richards, 211 P. 167, 
106 Or. 78. 

19. Obio.—Devore v. Sutherland, 17 
Ohio 52, 49 Am.D. 442. 

20. N.C.—Guy v. First Carolinas 
Joint Stock Land Bank of Colum- 
bia, 164 S.E. 828, 202 N.C 803. 

Covenant for quiet enjoyment as run¬ 
ning with land see infra S 66 . 
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Covenani of warranty, The old common-law 
warranty which, as is shown infra § 47, was ap- 
plicable only to estates of freehold, was in its na¬ 
ture essentially real,2i although it seems that, when 
necessary to prevent a failure of justice, it might 
be construed as a personal covenant where it could 
not operate as a covenant real .22 

In the United States the old common-law warran- 
ty has, as is shown infra § 37, been superseded by 
a set of covenants. Of these, the covenant of war- 
ranty has, in a number of cases, been regarded as 
personal,at least in the sense that it is not a real 
covenant within the meaning of the ancient feudal 
law,^^ or at least as imposing on the covenantor a 
personal liability sufl&cient to support a personal 
action of covenant,25 as distinguished from the li¬ 
ability which was imposed on the warrantor by the 
ancient common-law warranty and which was en- 
forceable by warrantia charta.26 However, the 
covenant of warranty has also expressly been desig- 
nated as a real covenant ;27 and, as appears infra § 
68, it has been held to run with the land. 

Other covenants, Other covenants which ha ve 
been held to be personal include a proviso in a deed 
that any sale of the property by the grantee should 
be to the grantor at the original price,28 a warranty 
by a grantor who has only a life estate,2S a cove¬ 
nant by an assignee in bankruptcy for himself, his 
heirs and assigns,®® and covenants in a deed limit- 
ing the use of other land of the grantor adjoining 
that conveyed.51 

§ 23. CollatersJ and Auxiliary Covenants 

A collateral covenant Ia one connected with a thing 
granted, but which does not run with the land; an 


auxiliary covenant Is one Ih ald of, and dependent on, a 
Principal covenant. 

A collateral covenant is one made in connec- 
tion with a thing granted, but which does not run 
with the land .22 If it is in restraint of the objects 
of the Principal covenants which have been sub- 
stantially performed, it will not be enforced in equi- 

ty.33 

An auxiliary covenant differs from a collateral 
covenant in that it is dependent on the fate of the 
Principal covenant,3^ while on a collateral ‘Covenant 
the covenantor is liable, although the conve 3 rance is 
void.25 

§ 24. Altemative and Disjunctive Covenants 

Alternativo or disjunctive covenants, construable ac- 
cording to the parties’ intent, give the covenantor an 
eiection to perform either of the covenants, 

Altemative or disjunctive covenants in the prop- 
er legal sense of the term are those which give an 
eiection to the party bound by them to perform one 
or the other of the acts to which they relate,8® 
and by the fulfillment of one covenant to discharge 
himself wholly from the performance of the oth- 
er,37 

Such covenants are to be construed according to 
the manifest intent of the parties.33 

§ 25. Dependent or Independent Covenants 

As distinguished from an Independent covenant, a 
dependent covenant Is one where performance by one 
party is conditioned on, and subject to, performance by 
the other. 

Generally, covenants are said to be dependent 
when they are such that the thing covenanted to 


21 . N.J.—Chapman v. Holmes, 10 N. 
J.Law 20. 

16 C-J. p 1237 note 6. 

22. Va„—Stout V. Jackson, 2 Rand. 
132, 23 Va. 132.' 

16 C.J. P 1237 note 6. 

23. W.Va.—Rex v. Creel, .22 W.Va. 
873. 

16 C:J. p 1238 note 10. 

24. N.J.—Carter v. Denman, 23 N.J. 
Law 260. 

26. N.J.—Chapman v. Holmes, 10 N. 
J.Law 20. 

N.T.—Townsend v. Morris. 6 Cow. 
123. * 

Va.—icabb v. Binford. 4 Leigh 132, 31 
Va. 182, 26 Am.D. 317. 

2a N.T.—Townsend v. Morris, 6 
Cow. 123. 

Ta.—Tabb v. Binford, 4 Leigrh 132, 
81 Va. 132, 26 Am.D. 817. 

27. Conn.—^Davls v. Lyman, 6 Conn. 
249. 


Ky.—^Hatcher v. Galloway, 2 Bibb 
180. 

N.J.—Carter v. Denman, 23 N.J.Law 
260. 

N.M.—^Merchants’ Nat. Bank v. 

Otero, 176 P. 781, 24 N.M. 698. 
N.C.—Mlsell V. Ruffln, 28 S.B. 927, 
118 N.C, 69, 

Tenn.—CObb v. Sanders, 1 Tenn-App. 
326. 

Kot a personal oovenaat 

Ohio.—Lyons v. Chapman, 178 N.B. 
24, 40 Ohio App. 1. 

28. Cal.—^Maynard v. Polhemus, 16 

p. 461, 74 Cal. 141. ] 

29. N.C.—^Hauser v. Craft, 46 S.E. 
766, 184 N.C. 319. 

aow Tenn.—Curtis v. Brannon, 88 S. 
W. 1073, 98 Tenn. 163, 69 L.R.A. 
760. 

31. Tenn.—Tates v. Chandler, 38 S. 
W.2d 70, 71, 162 Tenn. 388, quot- 
ing Corpus Jiirls. 

15 C.J. P 1220 note 42. 
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32. Ohio.—Worthlngton v. Hewes, 
19 Ohio St- 66. 

15 C.J. p 1220 note 43. 

33. N.J.-^rigg V. Landis, 21 N.J. 
Eq. 494. 

34. Mass.—Wade v. Merwin, 11 
Pick. 280. 

16 C.J. p 1221 note 47. 

35. Mass.—^Wade v. Merwin. supra. 
16 C.J. p 1221 note 47. 

33» N.Y.—^Harmony v. Blngham, 8 
N.T.Super. 209, afflrmed 12 N.T. 99, 
62 Am.D. 142. 

37. Pa.—Stewart v. Bedell, 79 Pa. 
336. 

15 C.J. p 1221 note 60. 

WheaDi covenaats not altemative 
Where the hreaoh of one covenant 
is necessary to give effect to the oth¬ 
er, they are not altemative.—Stew¬ 
art V. Bedell, 79 Pa. 836. 

38. N.J.—White v. Stretch, 22 N.J. 
Eq. 76. 

16 C.J. p 1221 note 61. 
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be done on the part of each party enters into the 
whole consideration for the covenant on the other 
part,8® or where the acts or covenants of the par¬ 
ties are concurrent and are to be done or perfonn- 
ed at the same time.^® 

An independent covenant has heen defined to 
be one which goes only to a part of the con¬ 
sideration on both sides, and a breach of which may 
be paid for in damages,^^ although it has been held 
that this is not a conclusive test.^2 Two covenants 
are independent where both cannot be perform- 
ed,^8 or where something is to be done on one side 
before the whole can be performed by the oth¬ 
er and, if the covenants are once established 
to be independent covenants, they continue so 

throughout^S 

Where covenants, although mutual, are independ¬ 
ent, either party may recover damages from the 
other for an injury which he may have sustain- 
ed by reason of nonperformance, although he has 
failed to comply with the stipulations on his 
part;^8 but, where the covenants are dependent on 
each other, the rule is otherwise, and neither par¬ 


ty may maintain an action against the other with- 
out averring and proving performance on his 
part.47 The question whether covenants are de¬ 
pendent or independent does not arise where the 
breach of one covenant is offered as a set-off 
against the breach of another,^® but only where 
the nonperformance of one covenant is pleaded as 
a direct and preemptory bar to an action on anoth- 
er.49 

Determination of character, While the order of 
time in which covenants are to be performed is an 
important consideration in determining whether they 
are dependent or independent,^® it is difficult to lay 
down any general principle by which to deter- 
mine what covenants are dependent and what in¬ 
dependent,81 the cases being agreed that this 
question must be determined by the intention and 
meaning of the parties as it appears in the instru- 
ment,88 and by the application of common sense to 
each particular case,8® to which intention, when 
once discovered, all technical forms of expression 
must yield.8^ 

In doubtful cases the courts are generally in- 


39. TJ.S.—^Hugrgins v. Daley, W.Va., 
99 F. 606, 40 C.C.A. 12, 48 LuTLA, 
320. 

Fla.—^Zambetti v. Oommodores LAnd 
Co., 136 So. 644. 102 Fla. 586. 
Mich.—Palmer v. Fox. 264 N.W. 361, 
274 Mich, 262, 104 A.L.R. 1057. 
Pa,—Shure v. Shure, 1 Pay.Li.J. 136. 
Dependent or independent covenants 
and stipulations grenerally see Con- 
tracts § 344. 

Otbex deflnitiOBS 

<1) A covenant which depends on 
the prior performance of some act or 
condition.—^Lowery v. May, 104 So. 
5, 213 Ala. 66—^Balley v. White, 3 
Ala. 330. 

(2) An agreement to do, or to omit 
to do, something with reference to 
the tldng on which it depends, and 
to which it relates.—^Norman v. 
Wells, 17 Wend., N.T.. 136. 

40. Fla.—^Zambetti v. Commodores 
Land Co., 136 So. 644, 102 Fla. 586. 

16 C.J. p 1221 note 55. 

40 .. Ala.—^Lowery v. May, 104 So. 5, 
213 Ala. 66. 

Pia.—Smith v. Home Seekers' Keal- 
ty Co., 122 So. 708, 709, 97 Fla. 
236. 67 A.L.R. 807, citing Corpus 
«rnxlSa 

Pa.—Shure v. Shure, 1 Pay.L«.J. 136, 
15 C.J. p 1221 note 56. 

40 . N.T.—Grant v. Johnson, 5 N.T. 
247. 

15 C.J. p 1221 note 67. 

43. Tenn.—^Ricks v. Burlesson, 4 
Yerg. 44. 


44. Mass.—White v. Atkins, 8 Cush. 
367. 

Va.—^Matthews v. Jenklns, 80 Va. 
463. 

45. N.T.—Wilcox V. Ten Byck, 5 
Johns. 78. 

46. Ala.—^Lowery v. May, 104 So. 
5, 213 Ala. 66. 

N.Y.—Laveites v. Gottlieb, 187 N.T. 

S, 452, 116 Misc. 218. 

Or.—^Loveland v. Warner, 204 P. 622, 
624, 108 Or. 638, quoting Oorpns 
Jnxls. 

16 C.J. p 1222 note 68. 

47. Ala.—^Liowery v. May, 104 So. 5, 
213 Ala. 66. 

Fla.—^Zambetti v. Commodores Land 
Co., 136 So. 644, 102 Fla. 586. 

Or.—^Loveland v. Warner, 204 P. 

622, 108 Or. 638. 

16 C.J. p 1222 note 69. 

48. Or.—Loveland v. Warner, 204 P. 
622, 624, 108 Or. 638, quoting Cor- 
piLS Juris. 

Pa.—^Bwart v. Irwin, 1 Phlla. 78. 

49. Or.—^Loveland v. Warner, 204 P. 
622, 108 Or. 638. 

Pa.—^Hwart v. Irwin, 1 Phlla. 78. 

5a Mich.—^Bilansky v. Hogan, 157 
N.W. 13, 190 Mich. 463. 

51. Ark.—^Manuel v. Campbell, 3 
Ark. 324. 

Oovenaoits held iiLdepeodent 

(1) A covenant of warranty and a 
covenant against encumbrances are 
regarded as independent covenants.— 
Pearson v. Bichards, 211 P. 167, 106 
Or. 78. 


(2) Covenant to maintain partition 
fenee held independent of cov^enant 
for particular use of land.—Stover v. 
Harlan, 164 N.B. 882, 87 Ind.App. 347. 

52. Fla.—^Zambetti v. Commodores 
Land Co., 136 So. 644, 102 Fla. 686. 

lowa.—Stephenson v. Neppel, 182 N. 

W. 869, 192 lowa 246. 

Minn.—Clark v. Clark, 204 N.W. 936, 
164 Minn. 201. 

Tex.—^Rigsby v. Boone County State 
Bank, Civ.App., 241 S.W. 207, 209, 
citing Corpus Juris. 

Va.—^Miller v. Southern By. Co., 108 
S.E. 838, 131 Va. 239. 

16 C.J. p 1221 note 63. 

Bule otherwise stated 

“The dependence or,independcnce 
of covenants . . . [is] to be as- 
certained by and *from the evident 
sense and meaning of the parties, 
havlng a due regard to whole instru- 
ment, and . . . however trans- 
posed in the instrument such provi- 
slons may be, their precedency must 
depend on the order of time in which 
the intent of the transaction requires 
their performance.”—^Lowery v. May, 
104 So. 5, 8, 213 Ala. 66. 

53. Fla.—^Zambettl v. Commodores 
Land Co.. 136 So. 644, 102 Fla. 586. 

Minn.—Clark v. Clark, 204 N.W. 936, 
164 Minn. 201. 

V€L—^Miller v. Southern By. Co., 108 
S.E. 838, 131 Va. 239. 

15 C.J. p 1221 note 63. 

54. Fla.—^Zambetti v. Commodores 
Land Co., 136 So. 644, 102 Ma. 686. 

1 15 C.J. p 1221 note 63. 
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clined to construe covenants to be dependent,65 
altfaough it has also been said to be safest, when 
thc intention of the parties is doubtful, to construe 
their covenants to be independent.66 

§ 26. Parties to Covenants in General 

Although a grantor covenants oniy for his heirs, etc., 
as a general rule he Is personally bound. A fiduclary 
ordinarily is bound by his covenants. 

As a general rule, a grantor will be held per¬ 
sonally bound, even though he covenants only for 
his heirs, executors, administrators, or assignsj^*^ 
although there is some authority to the contrary;®* 
and covenants which, by statute, are implied from 
the use of particular words, see supra § 13, are 
restrained, as against the grantor, by a covenant ex- 
pressly limited to the heirs, executors, and ad- 
ministrators of the grantor.fi^ 

Fiduciaries. As a general rule, persons acting in 
a fiduciary capacity are held personally bound by 
their covenants,^® even though expressly made in 
such capacity.61 Thus a guardian may be held 
personally liable on his covenants of warranty con- 
tained in a deed of his ward*s estate, even though 
the estate was sold under a license of the probate 
court;®2 and, in the absence of a statute to the 
contrary,63 or of a manifest intention to the con- 
trary expressed on the face of the paper,®^ a war¬ 
ranty clause in a deed made by a trustee, as such, 
will bind him personally.®® Furthermore, executors 


or administrators who sell their decedentes real es¬ 
tate under a court order are personally liable on 
their covenants of warranty.®® 

However, one covenanting in a fiduciary capaci¬ 
ty may limit his liability by the use of language 
clearly showing that it was not his intention to be- 
come personally bound,®*^ as, for example, where an 
executor warrants the title in so far as it is vest- 
ed in him as executor.®® 

§ 27. Joint or Several Covenants 

Covenantors may covenant Jofntly or severallyi or 
Jointly and severally, and may be bound severallyi al¬ 
though having Joint Interests; an obllgatlon created by 
two or more ordinarily is presumed to be joint. 

As a rule covenantors may covenant jointly or 
severally, or jointly and severally,®® and, it seems, 
they may be bound severally, although their in¬ 
terests are joint.*^® A several covenant is a cove¬ 
nant by two or more, separately one made so as 
to bind the parties severally or individually the 
covenant of one with another.*^® Where a gran- 
tee of land devises it in severalty to his heirs, the 
heirs have been held to have a joint interest in the 
covenants in their ancestor^s deed.74 

Except as to reimbursement of the purchase 
price,*^® the obligation of a joint vendor extends to 
the entire title,^® and, where an obligation is cre¬ 
ated by two or more, the general presumption is 
that it is joint,and words of severance are neces- 


55. tJ.S.—^Roberts v. Steelman, C.C. 
AN-J., 1 F.2d 180. 

16 C.J. p 1221 note 66. 

56. Ky.—^Toungr v. Slngleton, 6 J.J. 
Marsh. 316. 

As condltloiLS preoedent 

Covenants are generally treated as 
independent rather than in the na¬ 
ture of conditlons precedent.—^La- 
veites v. Gottlieb. 187 N.T.S. 462, 116 
Misc. 218. 

57. Minn.—Judd v. Bandall, 29 N. 
W. 689, 36 Minn. 12. 

15 C.J. p 1222 note 73. . 

Parties; 

Actions for breach of covenant see 
infra S 123. 

Contracts see Contracts SS 346-356. 

58. N.D.—Brown v. Wolcott, 48 N. 
W. 426, 1 N.D. 497. 

16 C.J. p 1222 note 74. 

59. N.D.—Dun v. Dietrlch. 53 N.W. 
81, 3 N.D. 3. 

60. U.S.—Tayior v. Mayo, 111., 4 S. 
Ct. 147, 110 U.S. 330, 28 L.Ed. 163. 

15 C.J. p 1222 note 77. 

Beaaon for rule is that, unless a 
party who contracts in the rlght of 
another, having no authority to bind 
hia Principal, is to be held person¬ 
ally liable, the covenantee would 


have no remedy for a breach of the 
contract.—^Knipp v. Bagby, 96 A. 60, 
126 Md. 461, L.R.A.1916F 1072. 

61. U.S.—Tayior v. Mayo, 111., 4 S. 

Ct. 147, 110 U.S. 330, 28 L.Ed. 163. 
16 C.J. p 1222 note 77. 

02 , Mass.—^Donahoe v. Emery, 9 
Mete. 68. 

63. Ga.—Shacklett v. Ransom, 64 
Ga. 350. 

04. Tenn.-^ordan v. Trice, 6 Yerg. 
479. 

66 . Md.—^Elnlpp v. Bagby, 96 A. 60, 
126 Md. 461, L.R.A.1916P 1072, 

16 C.J. p 1222 note 83. 

66 . Mass.—Sumner v. Williams, 8 
Mass. 162, 5 Am.D. 83.' 

15 C.J. p 1222 note 84. 

67. Mont.—^Lyon v. Featherman, 261 
P. 268, 80 Mont. 504. 

16 C.J. p 1222 note 85. 

66 . Ga.—^Baxter v. Camp, 54 S.E. 
1036, 126 Ga. 354. 

Ky.—^Manifee v. Morrlson, 1 Dana 
208. 

69. EAn.—^Allen v. Elwell, 282 P. 

706, 128 Kan. 296. 

16 C.J. p 1223 note 87. 

Joint or several contracts generally 
see Contracts §§ 349-355. 
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Two or more may covenant wlth 
one, making a Joint covenant on the 
one side and a several covenant on 
the other; or two or more may to- 
gether covenant wlth two or more, 
making a Joint covenant on each side. 
—-Allen V. Elwell, supra. 

70. N.Y.—Westcott v. Klng, 14 Barb. 
32. 

15 C.J. p 1223 note 87. 

71. Black L.D. 

72. Black L.D. 

73. Kan.—^Allen v. Elwell, 282 P. 
706, 707, 128 Kan. 296, quotlng 

Corpus JVrlSL 

74. Md.—Crisfleld v. Storr, 36 Md. 
129, 11 Am.R. 480. 

16 C.J. p 1223 note 91. 

76- Lia.—Soule v. West, 170 So. 26, 
185 La. 656. 

16 C.J. p 1223 note 92. 

76. La.—Soule v. West, supra. 

Tex.—^Moses v. Chapman, Clv.App., 

280 S.W. 911. 

15 C.J. p 1223 note 93. 

77. La.—Soule v. West, 170 So. 26, 
185 La. 655. 

Tex.—Germany v. Turner, Com.App., 
123 S.W.2d 874, reversing Turner 
V. Germany, Civ.App., 94 S.W.2d 
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sary to overcome this primary presumptionJ^ 
This rule does not, however, apply to covenants 
joint in form made by husband and wife in con- 
veyances of the husband^s property,'^*^ unless it ap- 
pears that the sole consideration for the deed was 
received by her and was by her husband so in- 
tended.^O 

As a general rule, the question as to whether 
the liability incurred is joint or several, or joint 
and several, is to be determined by looking at 
the words of the covenant.^i By some authorities 
this test is exclusi ve,® 2 the subject matter of the 
contract and the interests of the parties assuming 
the liability being regarded as having nothing to do 
with the question.®® On the other hand, however, 
it has been held that, where from the subject mat¬ 
ter of the covenants it is the evident kitent of the 
parties that they should be taken distributively, 
they may be so taken, although there are no words 


of severalty.®^ 

Covenantees. As to covenantees, the rule gen- 
erally upheld, although * there is early authority ap- 
parently to the contrary,®® is that, if the language 
of the covenant is capable of being so construed, 
it will be taken to be joint or several according to 
the interest of the parties to it.®® 

§ 28. Subject Matter in General 

In determining the subject matter of a covenant the 
intention of the parties Controls. 

In determining the subject matter of a cove¬ 
nant, it is the duty of the court to give effect to 
the lawful intent of the parties.®*^ When the lan¬ 
guage employed is so ambiguous and contradictory 
as to leave the intention of the parties doubtful, 
the court should then call to its aid the surround- 
ing circumstances, the object had in view by the 
parties, and their state and condition.®® 


1177—^Moses v. Chapman, Civ.App., 
280 S.W. 911. 

15 C.J. p 1223 note 94. 

78. Tex.—Moses v. Chapman, sapra. 
Vt.—Catlin v. Bamard, 1 Alk. 9. 

16 C.J- p 1223 note 94. 

79. Mich.—^Agar v. Streeter, 150 N. 
W. 160, 183 Mich. 600, Ii.R.A.1916D 
196, Ann.Cas.l916B 518. 

Okl.—Sunfleld v. Brown, 42 P.2d 876, 
878, 171 Okl. 396, quotlng Oorpns 
jQzis. 

80. Mich.—^Agar v. Streeter, 150 N. 
W. 160, 183 Mich. 600, Li.R.A.1916D 
196, Ann.Cas.l916E 518. 

81. Pa,—^Philadelphia v. Reeves, 48 
Pa. 472, affirming 5 Phila. 367. 

15 C.J. p 1223 note 99. 

CoveoLBiLfe hsld JoliLt and seveEal 

Where deed purported to convey 
entire fee, undivided as between two 
gmntors. covenant must be construed 
as warranty of that fee on Joint and 
several responsibility of both gran- 
tors.—^McClelland v. Coston, 149 So. 
697, 227 Ala. 267. 

88 . Pa.—^Philadelphia v. Reeves, 48 
Pa. 472, affirming 6 Phila. 367. 

16 C.J. p 1223 note 1. 

83. Md.—^Boyd V. Kienzle, 46 Md. 
294. 

16 C.J. p 1223 note 1. 

84. Mo.—^Waldermeyer v. Loehig, 
121 S.W. 75, 222 Mo. 540. 

15 aj. P 1223 note 3. 

86 . Vt.—CatUn v. Barnard, 1 Aik. 9. 

86 . U.S.—^Fami v. Tesson, UL, 1 
Black 309, 17 L.Ed. 67. 

16 CJ*. P 1223 note 5. 

One copaxoener cannot sue sepa- 
xatsly for his portion of the rents ac- 
cnilng to him and his fellows.— 
Tapscott V. Williams, 10 Ohio 442. i 


87. Ohio.—Kratz v. Risch, 13 Ohio 
N.P.,N.S., 478. 

15 C.J. p 1225 note 32. 

Coveoaant to pay valid Uens on land 
A deed, absolute in form, by bus- 
band and wife. defendants !ln suit by 
judgment credltors, made pending 
suit, whereby grantee assumed to 
settle valid liens decreed agalnst the 
land, if valid, did not cover Judg- 
ments not decreed in such suit or 
those of creditors failing to appear 
and prove their liens thereln.—^Bent 
V. Read, 97 S.B. 286, 82 W.Va. 680. 

Covenant to subdivide aooxetions to 
land 

Owner*s covenant. In agreement to 
convey land lying between ocean and 
Street parallel with shore, that all 
lands whlch should he made by ac- 
cretions from the ocean, should be 
subdivided Into lots, was held not 
limited to accretlons to part of own- 
er^s tract not lying to seaward of 
land covered hy conveyance.—^Lam- 
bert V. Vare, 101 A. 726, 88 N.J.B(i. 
81, affirmed 103 A. 1063, 89 N.J.Eq. 
211 . 

Covenants for constroctlon. and 
maintenanoe of dzaina^re ditoh held 
not to include covenant to do any- 
thing in respect of dltch to prevent 
water from percolating into cove¬ 
nantees* hasement.—^NTorhy v. Sec- 
tlon Line Drainage Dlst., 76 P.2d 966, 
169 Or. 80. 

Covenant to '*oare for^ gxantor 
(1) Deed of remalnder Interest 
to granddaughter, providing grand- 
daughter was to continue to care for 
grantor during grantor*s Ilfe, created 
covenant binding granddaughter to 
continue to live with grantor and 
care for her.—Burkhalter v. De 
Loach, 156 SJSL 513, 171 Ga. 384. 
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(2) Under a deed requirlng the 
grantee to Uve with the grantor **see- 
Ing after her welfare and taking care 
of her during her natural Ilfe,” gran¬ 
tee was held to covenant that she 
would support and malntain the grazt> 
tor, as well as give her persona! 
attentlon .—Wyatt v. Naller, 111 S.E. 
419, 153 Ga. 72. 

CovenantB restxlotin^ aUenation, to 
negroes 

(1) While In the strlctest sense a 
negro is not an **Ethiopian,” the lat- 
ter term, as used in a deed in a 
restrictive covenant agalnst aliena- 
tlon to ”any person of Ethlopian race 
or descent,” wlll be deemed to have 
been used in its popular sense and 
to include negroes.—Whlte v. Whlte, 
150 S.E. 631, 532,. 108 W.Va. 128, 66 
A.L.R. 518. 

i (2) The term “negroes” In a re¬ 
strictive covenant against alienatlon 
to members of that race is synony- 
mous with the term “colored per¬ 
sona;” hence, it Incltudes a woman of 
one-eighth negro bload and her hus¬ 
band of three-fourths negro blood.— 
Ridgwa^ V. Cockburz^ 286 N.Y.S. 936, 
940, 163 Misc. 511. 

(3> Covenant restrlctizhg disposal 
of lots to colored persona was for 
protection of property to> which cove¬ 
nants applied, and restriction was 
no-t afCected by simllar conditions 
whlch might arlse Int adlolnlng prop¬ 
erty, as respecta rigbt of lot own- 
ers to have restriction removed on 
grround that adjoining territory was 
occupied by colored persons.—Grady 
V. Garland, 89 F.2d 817» 67 App.D.C. 
73, certiorari denled 5& SLCt. 13, 302 
U.S. 694, 82 L.Ed. 536. 

88;, Ohio.—^Elratz v. Riach, 13 Ohio 

N.P.,N.S., 478. 

XS ai. p 1225 nota 62; 
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§ 29 . Limitations and Bxceptions in General 

General rules of oonstructlon of oovenants apply In 
conatrufng limitations and exceptions therein; exceptions 
and restPictIpns are construed strictiy against the gran- 
tor. 

The general rules of construction applicable to 
covenants, see supra §§ 20-25, govem the con- 
struction of the limitations and exceptions con- 
tained therein,^^ Where a covenant of warranty 
contains no exceptions, the previous mention of the 
existence of an encumbrance does not take it out 
of the covenant of warranty to defend the title 
against all lawful claims whatsoever.^® 

Exceptions and restrictions are to be construed 
strictiy against the grantor, and are not to be ex- 
tended beyond the fair import of the language 
expressed except by necessary implication.®! 

§ 30. Limitation to Premises Conveyed 

In the absence of a contrary Intentlon, general cove- 


§ 31 

nants are limited to the premises purported and Intend- 
ed to be conveyed. 

Subject to a manifest intention ito the contrary,®^ 
general covenants will be construed as limited to 
the premises purported and intended to be con- 

veyed.®3 

§ 31. Limitation to Estate Conveyed 

Untess a contrary Intentlon Is manifested, general 
covenants are limited to the estate purported and Intend¬ 
ed to be conveyed. 

Subject to a manifest intention to the contrary,®^ 
general covenants will be construed as limited to 
the estate purported and intended to be conveyed.®^ 
Thus, if a deed purports to convey the right, title, 
and interest of the grantor to the land described 
instead of conve 3 n[ng the land itself, a general cove¬ 
nant of warranty will be limited to that right 
or interest;®® and, where lands are conveyed sub- 


COVENANTS 


Vnder oovesuuit to oertalu 

prodaot on propexty equlpped for sale 
of oll, “sale” Is one of “uses” to 
whlch property can be subjected, and 
Buch covenant to “use” the specifled 
product Is, under the clrcumstances, 
a covenant not to sell competlng 
Products.—Gulf Reflnlng Co. v, Smith, 
189 S.H. 716, 718, 164 Ga. 811. 

OovemuLt to vopolr «trceta 
In absence of exception or provl- 
sion to contrary, lanes, paths, and 
sidewalks are Included In covenants 
for payment of proportlon of cost of 
“keeping the streets in repair.”— 
Wehr V. Roland Park Co., 122 A. 363, 
143 Md. 384. 

Covenant to pay for gaxbage resnov- 
ol 

Snow and leaves on and about side- 
walk may well be consldered withln 
the term “rubbish” in covenant an- 
nually to contribute to expense of 
disposition of garbage, ashes, and 
rubbish on the land.—Wehr v. Ro¬ 
land Park Co., supra. 

89. Md.—^Wehr v. Roland Park Co., 
122 A. 363, 143 Md. 384. 

15 C.J. p 1226 note 37. 

Exceptions in contraots see Contracts 
S 343. 

The ordinaxy provlnce of an excep- 
tloa or proviso is to llmlt or de- 
tract from the scope of the covenant 
to which it is attached, although It 
may enlarge by explaining an am- 
biguous restrictive covenant.—^Thom- 
as V. Hlllman, 134 A. 655, 100 N.J. 
Eq. 828. 

ntle to exoepted property 

Deed warrantlng title to lot there¬ 
in described, but excepting Included 
alley, merely passed qultclaim title 
to alley.—Williams v. Burt, 140 So. 
761, 224 Ala. 442. 


9C. Mich.—Welbon v. Welbon, 67 N. 
W. 338, 109 Mlch. 356. 

91. N.Y .—^Duryea v. New York, 62 
N.T. 592. 

92. Colo.—^Miller v. De Graifenried, 
95 P. 941, 43 Colo. 306, 15 Ann.Caa. 
981. 

16 C.j. p 1226 note 41. 

Covenant implied from descriptlon of 
premises see supra S 16. 

93. U.S.—^Bwell v. Weagley, C.C.A. 
Md., 13 F.2d 712. 

N.T.—^Merrill Realty Corporation v. 
Rayon Holding Corporation, 240 N. 
Y.S. 38. 135 Misc. 845, affirmed 241 
N.T.S. 918, 229 App.Dlv. 760, af- 
flrmed 172 N.B. 494, 254 N.Y. 268. 
N.C.—^Evans v. Davls, 118 S.E. 845, 
186 N.C. 41. 

Tex.—^Pochyla v. Cralle, Civ.App., 42 
S,W.2d 793—Cleveland State Bank 
V. Gardner, Civ.App., 274 S.W. 220, 
reversed on other grounds, Com. 
App., 286 S.W. 173. 

Wis.—Campbell v. Rogers, 211 N.W. 
768, 191 Wis. 570. 

15 C.J. p 1226 note 42, p 1253 note 99. 

XTnlform resbrictioiiB adopted pur- 
Buaat to general plan. or scheme of 
development for subdivided area and 
under whlch lots were sold were held 
to have no effect on title to unsold 
lots and undeveloped portion of 
boundary acquired by estate of own- 
er of onglnal boundary under fore- 
closure of purchase-money deeds- of 
trust which had been executed prior 
to adoption of restrictions.—St Louis 
Union Trust Co. v. Foster, 190 S.B. 
522, 211 N.C. 331. 

94 b Colo.—^Miller v. De Graifenrled, 
95 P. 941, 43 Colo. 306, 15 Ann. 
Cas. 981. 

15 aJ. p 1226 note 41. 
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95. Conn.—^Zandri v. Tendler, 193 A. 

698, 123 Conn. 117, 111 A.L..R. 1280. 
Okl.—Ball V. Coyle, 233 P. 760, 108 
OkL 30. 

Tex.—^Bdwards v. Worthington, Civ. 
App., 118 S.W.2d 328—Walling v. 
Harendt, Civ.App., 37 S.W.2d 280. 
error dlsmlssed—Campbell v. Jones, 
Civ.App., 230 S.W. 710. 

W.Va.—Klng v. Smith, 106 S.E. 704, 
88 W.Va. 312. 

15 C.J. p 1226 note 42, p 1253 note 99. 
OovenaiLt for ftirther Mwnranoe ap- 

plies only to the estate and interest 
granted.—^Uhl v. Ohlo River R. Co., 
41 S.E. 340, 51 W.Va. 106—16 C.J. 
p 1287 note 91. 

9& Fla.—Cromartie v. Everglade 
Lumber Co., 129 So. 767, 100 Fla. 
532. 

Mont*—Green v. Baker, 214 P. 88, 66 
Mont 568. 

S.D.—^Avon State Bank v. Commer- 
clal & Savlngs Bank, 207 N.W. 654, 
49 S.D. 576, 44 A.L.R. 1462. 

Tex.—Wilson v. Wilson, Civ.App., 118 
S.W.2d 403. 

16 C.J. p 1227 note 43. 

m Oklahiosuia^ in vlew of Comp.St. 
1921 §§ 5283, 5284, prescrlbing re- 
spectlvely forms of warranty deed 
and quitclaim deed, and §§ 5268, 5259, 
descrlblng effect of qultclaim deed 
and of warranty deed, where gran- 
tors used prescrlbed form of war¬ 
ranty deed, and afterward covenant- 
ed to warrant title and hold prem¬ 
ises unto party of the second part, 
his heirs and assigrns, free and ciear 
of all former grants, and inserted 
words “all of our right, title, and in¬ 
terest” immedlately before descrip- 
tion of lands conveyed, covenant re¬ 
fers to land described in deed, and 
not to right, title, and interest o£ 
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ject to encumbrance, tbe covenants of warranty 
extend only to the estate actually conveyed.®^ 

§ 32. Limitation by Other Covenants 

Whether or not a covenant Is independent of, or 
restricted by, other covenants In the same Instrument Is 
determined by the Intention of the parties. 

Where a deed contains several covenants, the 
courts construe them either as independent, or as 
restrictive, o£ each other according to the ap¬ 
parent intention of the parties.®® 

Express covenants as controUing implied cove¬ 
nants, Express covenants, whether general or lim- 
ited, ordinarily override and control inconsistent, 
implied covenants.®® There is, however, some con- 
flict of authority as to the effect of express cove¬ 
nants on the statutory covenants implied from the 
use of particular words; thus, some authorities con- 
tend that these statutory covenants are only in- 
tended to operate when the parties have omitted to 
insert covenants and that such implied covenants 
are limited and restrained by the terms of express 
covenants,! at least when the express covenants 
refer to the implied statutory covenants and under- 
take to confine their operation,® or when the cove¬ 
nants are so irreconcilable that they cannot ali have 
their full force;® and some of the cases go to the 
extent of holding that the implied covenants do 
not even arise when express covenants are insert- 
ed-^ On the other hand, it has been held that 
statutory implied covenants are not qualified or re- 
strained by those which are expressed,® at least 
where the implied covenants are to be construed 

grantors. and general warranty is not 
limited by use of such words.—Kim- 
bro V. Harper, 238 P. 840, 113 Okl. 

46. 

97. Ala.—^Toney v. Dewey, 78 So. 

887, 201 Ala. 533. 

Oonn.—^Zandri v. Tendler, 193 A. 598, 

123 Conn. 117. 111 A.L.R. 1280. 

Tex.—Campbell v. Jones, Civ.App., 

230 S.W, 710. 

15 C.J. p 1327 note 44. 

sa Mo.—Wright v. Boram, 177 S.W. 

324, 190 Mo.App. 336. 

15 aj. p 1227 note 47. 

99. U.S.—^Brimmer v. Union Oil Co. 
of Califorma, C.C.A.Wyo., 81 P.2d 
437, 106 A.L.R. 454, certiorari de- 
nied 56 S.Ct 833, 398 U.S. 668, 80 

Ii.Bd. 1391—Hambly v. 

M..& V. R. Co., CaDeL, 21 P. 541. 

15 C.J. p 1227 note 48. 

Covenants implied from language of 
express covenants see supra S 14. 

1. Miss.—Staton v. Henry, 94 So. 

237, 130 Mlss. 372. 

15 C.J. p 1228 note 52. 


under the statute as express covenants.® 

However, the courts will give effect to each 
covenant where there is no inconsistency between 
the express covenant and the implied statutory cove- 
nant,7 or between the express covenant and an im¬ 
plied one not of statutory creation,® or where the 
implied statutory and the express covenants are in¬ 
dependent of each other.® 

Covenants having same or different chjects. Re¬ 
strictive words inserted in the first of several cove¬ 
nants having the same object will be construed as 
extending to all the covenants, although they are 
distinet;!® but, where covenants are of material- 
ly different import and directed to different things, 
the general rule is that restrictive words added to 
one will not control the generality of the others, 
although they relate to the same land.i! How¬ 
ever, it has been held that a preceding special cove¬ 
nant against encumbrances, excluding the encum¬ 
brance in question, is to be recognized as an ex- 
ception of such encumbrance from a following 
covenant of general warranty.!® 

General covenants as limited hy restrictive cove¬ 
nants, A subsequent limited covenant will not re- 
strict a preceding general covenant, unless an ex¬ 
press intention to do so appears or the covenants 
are inconsistent,!® or unless the general covenant 
and the restrictive covenant appear to be connect- 
ed, or there are qualifying words in the covenant 
itself;!^ but, since the professed object of this 
rule is the ascertainment of the intentions of the 
parties to the covenant, it should not be applied 
when it would evidently fail of this purpose.!® 

N.D.—^Dun V. Dletrlch, 53 N.W. 
81, 3 N.D. 3. 

15 C.jr. p 1228 note 58. 
la Va.—^Allemong v. Gray, 23 S.E. 
298, 92 Va. 216. 

15 C.J. p 1228 note 59. 

11. U.S.—^Duvall V. Craig, Ky., 2 
Wheat 46, 4 L.Ed. 180. 

16 C.J. p 1229 note 67. 

12. Oblo.—^Brlcker v. Brlcker, 11 
Ohlo St. 240. 

13. Okl.—Jolner v. Ardmore L. & T. 
Co., 124 P. 1073, 83 Okl. 266. 

C.J. p 1228 note 61. 

Oovenanl» for aulet enjoyment aiid 
of general warranty held not limited 
in scope by covenant against encum¬ 
brances not running with the land.— 
Knlght V. Cox. 246 P. 260, 31 N.M. 
326, 45 A.L.R. 510. 

14. Ind.—Jackson v. Green, 14 N.B. 
89, 112 Ind. 341. 

15 C.J. p 1229 note 61. 

16. U.S.—^Bender v. Promberger, Pa., 
4 Dall. 436, 1 L.Ed. 898. 

Colo.—^Dunn v. Bunn, 3 Colo. 610. 


Delaware, 


Covenants implied from use of par¬ 
ticular words see supra S 13. 

2. Mo.—^Miller v. Bayless, 92 S.W. 
482, 194 Mo- 630, afflrming 74 S.W. 
648, 101 Mo.App. 487. 

15 C.J. p 1228 note 63. 

3. Mo.—^Mlller v. Bayless, 92 S.W. 
482, 194 Mo. 630. 

15 C.j. p 1228 note 64. 

4. Ark.—^Doak v. Smlth, 208 S.W. 
796, 137 Ark. 609. 

N.M.—Knlght V, Cox, 246 P. 260, 31 
N.M. 325, 45 A.L.R. 610. 

15 C.J. p 1228 note 56. 

6- Tex.—^Rotan v. Hays, 77 S.W. 654, 
33 Tex.Civ.App. 471. 

16 C.J. p 1228 note 66. 

®i 111.—^Hawk V. McCullough, 21 111. 
220 . 

Ind.—Jackson v, Green, 14 N.E. 89, 
112 Ind. 341. 

7. N.D.—^Dun v. Dletrlch, 53 N.W. 
81, 3 N.D. 3. 

15 C.J. p 1228 note 68, 

8. Idaho.—^Polak v. Mattson, 128 P. 
• 89, 22 Idaho 727. 

16 C.J. p 1228 note 49. 
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I 33 . Duration of Personal Covenants 

A personal covenant may be uniimited In duration, 
but the Ilabllity of the covenantor In such case ceases on 

the covenantee^s death. 

A personal covenant may be uniimited in dura¬ 
tion,as, for instance, during the friendly rela- 
tions of the parties.^^ However, the death of the 
covenantee will determine the covenantor^s liabili- 
ty.18 

§ 34. Release or Discharge of Personal Cov¬ 
enants 

Llabillty on a personal covenant can be released oniy 
by the covenantee, who, as a general rule, cannot take 
advantage* of a breach Induced by his own act or agree- 
ment. A personal covenant may also be dlscharged by 
an act of law rendering performance Impossible. 

Liability on a personal covenant can be released 
or discharged only by the covenantee,!^ and at 
common law this could be done, before breach, 
only by an instrument under sealj^o as is 
shown in Accord and Satisfaction § 8 a (2), after 
breach of covenant has occurred, an accord execut- 
ed may be pleaded in discharge, although the ac- 
ceptarice of a part performance after breach has 
been held not to release the covenantee^s right of 
action.2! 

It is now generally held, however, that, whenever 
the breach complained of has been superinduced by 
the action or agreement of the covenantee, and the 


§35 

matter is properly availed of in defense, he will not 
be allowed to take advantage of the technical 
breach thus produced,^^ although the covenantor 
will not thereby be relieved of his obligation to 
perform such part of the covenant as the cove- 
nantee’s act has not rendered impossible of per- 

formance.23 

A personal covenant may also be discharged by 
an act of law which renders its performance im- 
possible.^^ An assignment by the covenantor does 
not, without the covenantee’s consent, release the 
former from his obligation.25 

§ 35. Persons Entitled to Enforce Personal 
Covenants 

One not a party to a personal covenant ordlnarlly 
may not maintain an action thereon, and at common law 
a personal covenant may not be enforced by anyone other 
than the covenantee and his personal representative. 

An action on a personal covenant will not, as a 
general rule, lie in favor of a person not a par¬ 
ty to it,^® even though the covenant was made for 
his benefit.27 On the other hand, the general rule 
has been held not to apply where the third party 
is brought in privity with the promisor;^* and it 
has been held that the purdiaser at a foreclosure 
sale may enforce the covenants contained in the 
deed of trust under which he purchased.^^ 

By the common-law rule an action on a covenant 
may be brought only by the covenantee,^® or by 


10 L Conn.—^Bishop v. Quintard, 18 
Conn. 395. 

111.—See Hood V. Christi^, 208 111. 

App. 51. 

Duration: 

Contracts see Contracts S 385. 
Beal covenants see infra S 74. 

17. 111.—Gerling v. Lain, 109 N.E. 
972. 269 111. 337. 

15 C.J. p 1229 note 71. 

la S.C.—Melfl V. Doscher, 161 S.H. 
859. 164 S.C. 111, citing Coxpns 
JnxlB. 

16 C.J, p 1229 note 72. 

la N.T.—^Efa.stings Land Impr. Co. 
V. Zinsser. 140 N.T.S. 791, 166 App. 
Dlv. 661. 

15 C.J. p 1229 note 73. 

Discharge: 

Contracts see Contracts §S 385-448. 
Beal covenants see Infra S§ 76-79. 

2a Md.—^Herzog v. Sawyer, 61 Md. 
344. 

16 C.J. p 1229 note 74. 

31. Ala.—Nesbltt v. McGehee, 26 
Ala. 748. 

32. Mlnn.—HaU v. Crook, 174 N.W. 
519. 144 Minn. 82. 

15 C.J. p 1230 note 77. 

83. Mlnn.—^Hall v. Crook, supra. 


24. Me.—Great Pond Mln. Agricul- 
tural Co. V. Buzzell, 39 Me. 173. 

as. U.S.—Mound Valley Vltrlfled 
Brlck Co. V. Mound Valley Nat- 
ural Gas & 011 Co., C.C.Ean., 258 
F. 936. 

aa. U.S.—Mound Valley Vltrlfled 
Brlck Co. V. Mound Valley Nat- 
ural Gas & Oil Co., C.C.tS:an., 258 F. 
936. 

15 C.J. p 1224 note 12. 

Xraatee for vendor 
As respects right to recover for 
breach of warranty of tltle, vendee 
in possession of land under contract 
to purchase could claim nothing un¬ 
der deed which vendee procured from 
third party, slnce vendee held such 
title which was adverse to his ven¬ 
dor as trustee for vendor.—^Tyler v. 
Budislll, 155 So. 853, 114 Fla. 801. 

27. 111.—^EEarms v. McConnlck, 22 N. 
E. 611, 132 111. 104. 

15 C.J. p 1224 note 12, p 1300 note 6. 
Contracts for heneflt of third per¬ 
son see Contracts S 519. 

28. U.S.—^Town of Readsboro v. 
Hoosac Timnel & W. B. Co., C.C.A. 
Vt, 6 F.2d 733. 

15 C.J. p 1224 note 19. 
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It iB not BuffloieaLt that the pexu 
fozmance of a covenant may heneflt 
a third person, hut it znust have heen 
entered into for his benefit, or at 
least such heneflt must be the direct 
resuit of performance, and so within 
the contemplatlon of the parties, in 
order to glve such third person a 
right of action thereon.—Staff v. Be- 
mis Realty Co., 183 N.Y.S. 886, 111 
Misc. 635. 

Bzistence of privity 
Privity has heen held not to ex- 
ist, under a personal covenant cre- 
atlng an easement for Ilght between 
the grantee*s remote successors in 
title and the grantor’s tenant under 
a nlnety-nlne year leas e.—^Helmhurge 
V. State Guaranty Corporation, 2 P. 
2d 998, 116 CaI.App. 380. 

29. Mo.—^Blanchard v. ECazeltlne, 79 
Mo.App. 248. 

30. Conn.—^Bradford Realty Corpo¬ 
ration V. Beetz, 142 A. 895, 108 
Conn. 26. 

Fla.—Zemurray v. Ellgore, 177 So. 
714, 717, 130 Fla. 817, quotlng Oocu 
pus Jazls. 

15 aj. p 1299 note 1. 

Persons entitled to enforce real cove- 
nants see infira S{ 80-85. 
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his personal representative,^^ and an assignee of 
the covenantee could not maintain an action of 
covenant.32 Covenants of title which are broken, 
if at all, as soon as made, and which are, therefore, 
regarded as mere choses in action, not assignable, 
and not running with the land, see ^ 63-68, must 
be sued on by the covenantee or his legal repre- 
sentative.33 Thus, where a covenant of seizin is 
regarded as a personal covenant, see supra § 22, 
an action for breach thereof may not be brought 
by an assignee of the land,34 although, as will also 
be noted infra § 63, this rule is limited by some 
authorities to cases in which no possession ac- 
companied the deecL So, too, where a covenant 
in a deed to a portion of the grantor's lands was 
for the protection of the grantor’s remaining lands, 
a subscquent grantee of one of the lots sold has 
no such interest as will permit him to intervene in 
an action involving the enforcement of the cove¬ 
nant and the substitution of the name of a 
third person as gprantee in a deed after its de- 
livery, although it is done by consent of both gran- 
tor and grantee, will not enable such substituted 
grantee to maintain an action on a covenant of 
seizin contained in the deed.^® 


However, where the cause of action on the cove¬ 
nant broken is assignable, as it is frequently the 
case by reason of statute, see Assignments § 31, 
the assignee may sue,®*^ and, furthermore, the as¬ 
signee may sue where the statute expressly permits 
suit against the original grantor.88 

§ 36. Persons Liable on Personal Covenants 

Qeneraily, oniy the covenantor and hia personal repre- 
sentattvea are bound on a personal covenant; an assignee 
may be liable In equity, but, In the absence of agreement, 
he Is not liable at law. 

A person is not liable on a covenant which he has 
not signed.33 As a genera! nile, only the covenantor 
and his personal representatives .are bound on a 
personal covenant.40 Thus covenants made by an 
executor do not bind devisees.41 Furthermore, one 
is not bound by covenants in a deed made by a co- 
tenant or a coparcener holding the record title,'42 
and, without acceptance by reraaindermen, they are 
not bound by covenants in a deed of settlement be- 
tween the life tenants.43 Heirs are bound only 
when expressly named.44 

In the absence of agreement, assignees are not li¬ 
able at law on the covenants of their assi^or,45 
but they may be held liable in equity40 where they 


Oxi^tSi of mls 

This rule has tts orlgrin In the na¬ 
ture of the action of covenant Inas- 
xnuch as only a party to an instru- 
ment under seal can bring that ac¬ 
tion.—Webster v. Flemingr, 52 N.EL 
975, 178 IlL 140, afflrmingr 73 IlLApp. 
234—15 C.J. p 1300 note 5. 

31. Fla.—^Zemurray v, Kilsrore. 177 
So. 714, 130 Fla. 317. 

N.T.—Mott V. Mott, 11. Barb. 127. 

15 C.J. p 1299 note 2. 

Kelrs 

A personal covenant does not de- 
scend to the heirs of the covenantee. 
—^Dodd V. Rotterman, 161 N.B. 756, 
330 IlL 362. 

32. T7.S.—^Broadwell v. Banks, C.C. 
Mo„ 134 F. 470. 

lowa.—^lowa Implement Co. v. .Sltna 
Explosives Co., 165 N.W. 408, 181 
lowa 1186. 

15 C.J. p 1269 note 97 Cf]. 

33. Mass.—Gallison v. Downins. 128 
K.E. 315, 244 Mass. 33. 

Mich.—^Davenport v. Davenport, 18 N. 

W. 371, 62 Mich, 587. 

Mo.—^Ladd v. Montgomery, 83 Mo. 
App. 355. 

N.J.—Greenwood v. Robbins, 154 A. 
333, 108 N.J.Eq. 122. 

16 C.J. p 1299 notes 1, 2. 

Bemedy of remote oovenantee^ 
compelled to dlscharge encumbranca, 
was against Intermedlate covenantor 
whose recourse was against original 
covenantor.—Sznlth v. Nnssbaum, Mo. 
App., 71 S.W.2d 82. 


34. N.J.—Greenwood v. Robbins, 164 
A. 333, 108 N.J.Eq. 122. 

N.C.—^Newbem v. Hinton, 129 S.7D. 
181, 190 N.C. 108. 

Tenn.—Cobb v. Sanders, 1 Tenn.App. 
326. 

15 CLJ. p 1224 note 14, p 1258 note 76. 

Slglit of assignor after oonveyaaoe 
Where a covenant of seizin Is a 
personal covenant, the grrantor may 
maintain an action for breach after 
he has conveyed the land.—Clement 
V. Rutland Bank, 17 A. 717, 61 Vt 
298, 4 I 1 .R.A. 425—Catlin v. Hurlburt, 
3 Vt. 403. 

35k Cal.—Guaranty Realty Co. v. Rec- 
reation Gun Club, 107 P. 626, 12 
CaLApp. 383. 

30. Wis.—^Hilmert v- Christlan, 29 
Wis. 104. 

37- Cal,—^Pedro v. Humboldt Coun- 
ty, 19 P.2d 776, 217 Cal. 493. 

Fla—^Zemurray v. Kilgore, 177 So. 
714, 130 Fla 317. 

Mo.—^Van Doren v. Relfe, 20 Mo. 456. 
N.M.—^Parker v. Beasley, 54 P.2d 687, 
40 N.M. 68. 

15 C.J. p 1224 note 10, p 1258 notes 
91, 92. 

Covenant of warranty is not eon- 
tract for payment of money, on 
which suit must be brought by bene- 
ficial owner, under Code 1923 | 5699. 
—^Lost Creek CoaJ •& Mineral Land 
Co. V. Hendon, 110 So. 308, 215 Ala 
212 . 


38. Me.—Wllson v. Widenham, 61 
Me. 566—Allen v. LitUe, 36 Me. 
170. 

39. Mo.—^Mueninghaus v. James, 24 
S.W.2d 1017, 324 Mo. 767, 

4a U.S.—Mound Valley Vitrifled 
Brick Co. v. Mound Valley Natural 
Gas & Oil Co., C.C.Ean., 258 F. 936. 

Md,-Allen v. Seff, 163 A, 64, 66, 160 
Md. 240, citlng Oorpns Jorls. 

S.C.—^Bpting V. Lexlngton Water 
Power Co., 181 S.E. 66, 177 S.C. 308, 
102 A,L.R. 773. 

15 C.J. p 1225 note 22. 

Parties defendant In action for 
breach see infra S 123. 

Persons liable on real covenants see 
infra § 86. 

41. Tenn.—<;icalla v. Miller, 68 S. 
W. 210, 106 Tenn. 266. 

48. Tex.—Jones v. Chapman, Civ. 
App., 41 S.W. 627. 

48. Ala—^Abney v. Abney, 62 So.*64, 
182 Ala 213. 

44. ' U.S.—Mound Valley Vitrifled 
Brick Co. v. Mound Valley Natural 
Gas & 011 Co., ac.Kan., 258 F. 936. 

15 C.J. p 1226 note 27. 

46. U.S.—Mound Valley Vitrifled 
Brick Co. V. Mound Valley Natural 
Gas & Oil Co., supra 

15 G.J. p 1225 note 28. 

48. U.S.—Mound Valley Vitrifled 
Brick Co. V. Mound Valley Natural 
Gas & Oil Co., supra 
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have taken with notice of the covenant.47 Not 
every personal covenant, however, is enforceable 
in equity against the covenantor's grantee,^^ but 


only those of such a character that a court of 
equity can make an efficient decree and enforce it 
when made.^^ 


B. COVENANTS OF TITLE 


§ 37. In General 

In the absence of covenants of titie In general, the 
grantee In the conveyance assumes all rlsks as to titie, 
and, If It falis, he has no remedy elther at law or in 
equity against the grantor. 

Covenants of titie are not in general implied, 
in the absence of statutory regulation, as shown 
supra § 9, and do not apply to land not included 
in the deed.®® In the absence of fraud or mistake, 
if a deed contains no covenants of titie, all ques- 
tions of titie are at the risk of the grantee, 
so that, if the titie fails, he is without remedy, 
either at law or in equity, against the grantor ;52 
in such case, a question as to good or bad titie 
is irrelevant.®® 

The general warranty of titie contained in an- 
cient deeds has long been supplanted in the Unit¬ 
ed States by a set of covenants,54 and, subject to 
variations arising from local usage in the different 
States, and even in different parts.of the same state, 
it may be stated broadly, that in the United States 
the usual covenants of titie are the covenants of 
seizin, or right to convey, against encumbrances, 
for quiet enjo 3 mient, and of warranty,55 and there 
is sometimes included ki the enumeration a cove¬ 


nant for further assurance.^® It has been stated 
that, in lieu of the covenant of warranty, the usual 
covenant in England is a covenant for further as- 
surance.57 In some jurisdictions, there is in use 
a covenant of nonclaim,®* which has usually been 
regarded as amounting to the ordinary covenant of 
warranty and as operating equally by way of es- 
toppel.59 Various of these covenants are consid- 
ered in certain aspects separately and in detail, in¬ 
fra §§ 4(M9. 

The general rule is that covenants of titie in 
praesenti, if broken, are broken when made,®® 
or, as more specifically stated, when the deed is 
delivered,®^ as, for example, the covenant of seizin, 
considered infra § 40, the covenant of right to con¬ 
vey, considered infra § 41, and the covenant against 
encumbrances, considered infra § 42. 

It has been stated broadly that a grantee who 
has paid for the real property and has received 
the grantor^s covenant of titie occupies, as between 
himself and the grantor, the position of surety, to 
the extent of the real property, for any existing 
obligation of the grantor against the real prop- 

erty.®2 


«r. Conn.—H. J. Lewis Oyster Co. v. 

West 107 A. 188. 93 Conn. 618. 
Ga.—Roseu v. WolfE, 110 S.EL 877, 152 
Ga, 678. 

Md.—^Dawson v. Western Maryland 
R. Co.. 68 A. 301, 107 Mtd. 70, 126 
Ain.S.R. 837, 14 L.R.A.,N.S., 809. 16 
Aim.Cas. 678. 

Mo.—Poagre v. Qutncy, O. & K. C. R. 
Co., 23 S.W.2d 221. 226, citlngr Ooru 
pas JoxlB. 

N.T.—^Rubel Bros. v. Duaiont Coal & 
Ice Co., 192 N.T.S. 706, 200 App. 
Dlv. 135, reversing 182 N.Y.S. 204, 
111 Misc. 668, and disnaissal of ap- 
peal denled 136 N.E. 94<2, 233 N.Y. 
618—Jayne v. Cortland Water 

Works Co.. 96 N.Y.S. 227, 18.7 App. 
Div. 617. 

Or.—Gulld V. WalUs, 279 P. 646, 130 
Or. 148. 

Vt.—Queen City Park Ass'n v. Gale, 
3 A2d 629, 110 Vt 110. 

16 C.J. p 1225 note 29. 

Bsboppel to asaert tkat covenant is 
personal 

In action in egulty on covenant to 
' protect ^d save harmless grantor 
from assessments for Street open- 
Mlng, the purchaser from the gran¬ 
tee which assumed , obligation of 
covenant would be estopped to assert 


that covenant was personal and did 
not run with land, notwithstandlng 
estoppel was not fully pleaded.— 
Maher v. Cleveland Union Stockyards 
Co.. 9 N.B.2d 996, 56 Ohio App. 412. 

4». Cal.—^Berryman v. Hotel Savoy 
Co.. 117 P. 677, 160 Cal. 669, 37 
L.R.A.,N.S., 6, 

15 C.J. p 1225 note 30. 

49. IU.—Gerilng y. Lain, 109 N.H. 
972, 269 111. 337. 

16 C.J. p 1226 note 31. 

50. Ga.—White v. Stewart, 62 S.E. 

590, 131 Ga. 460, 15 AnnCas. 

1198. 

51. N.C.—Gay v. First Cardinas 
Joint Stock Land Bank of Oolum- 
bia, 171 S.E. 841, 206 N.C. 867— 
Pritehard v. Pasqtuotank, etc., 
Steamboat Co., 86 S.E. 171, 169 N.C. 
467. L.R.A.1916A 961. 

15 C.J. p 1260 note 83. 

62. N.C.—^Pritehard v. PasQuotank, 
etc., Steamboat Co., supra. 

15 C.J. p 1230 note 83. 

53. Ala>~Alger-Sullivan Lumber 
Co. V. Union Trust Ce., 92 So. 264, 
207 Ala. 188. 

5A Ark.—^Davls v. Tarwater, 16 
Ark. 286u 


N.Y.—Townsend v. Morris, 6 Cow. 
123. 

Va.—Tabb v. Binford, 4 Lelgh 132, 31 
Va. 182, 26 Am.D. 317. 

65. Ala.—^McKIeroy v. Tulane, 84 
Ala. 78. 

15 C.J. p 1280 note 92. 

60L 111.—^Murphy v. Lookwood, 21 
111. 611. 

Ohio.—^Poote v. Burnet, 10 Ohlo 817, 
36 Am.D. 103. 

16 C.J. p 1230 note 93. 

67. N.J.—Wilson v. Wood. 17 N.J. 
Eq. 216, 88 Am.D. 231. 

68. 111.—^Holbrook v. Debo, 99 IU. 
872. 

16 C.J. p 1280 note 96. 

59. Cal.—Gee v. Moore, 14 CaL 472. 
15 C.J. p 1280 note 95. 
ea Ala.—Copeland v. McAdory, 13 
So. 645, 100 Ala. 663. 

N.Y.—Green Point Sav. Bank v. Kro- 
kow, 266 N.Y.S. 428, 286 App.Div. 
126. 

15 C.J. p 1267 note 44. 

61. IlL—^Pirebangh y. Wittenberg, 
141 N.E. 379, 309 IlL 636, reverslng 
227 Ill-App. 77. 

16 C.J. P 1267 note 44. 

68. Mo.—^Bacon y. Thelss, 208 B.W« 
254. 
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§ 38. Knowledge of Defects o£ Title 

The fact that erther or both of the parties to a con- 
veyance knew of a defect in the grantor'8 title, or of his 
want of title, does not necessarlly defeat the right of the 
grantee to claim the benefit of a covenant. 

As a general nile, the fact that the grantee or 
covenantee,®® or the grantor or covenantor,®^ or 
both,®® knew, at the time o£ the conveyance, that 
the grantor’s title was defective or that the gran¬ 
tor had no title in a part or in the whole of the 
land does not affect the right of recovery for a 
breach of covenant. Such knowledge may be con- 
sidered, however, in determining whether it was 


intended that the covenant should extend to such 
defect®® It has been held or recognized that the 
general nile does not apply where it appears that 
a grantee purchases at his own perii and risk,®7 
as when an estate is conveyed by a deed describing 
it so that the parties must understand therefrom 
that the estate is subservient to a superior title, 
which cannot be extinguished nor acquired;®® 
or, as in the case of a covenant of general war- 
ranty in a deed from an heir to a coheir of ali 
his interest in the estate of their common an- 
cestor.6® Furthermore, the general nile does not 
apply, it seems, where a subsequent grantee seeks 


63. Ala.—^Alger-SuUlvan Lumber 

Co. V. Union Trust Co., 92 So. 254, 
207 Ala. 138. 

ArlE.—^Belleville Land & Lumber Co. 
V. Grlflith, 6 S.W.2d 36, 177 Ark. 
170—^Texas Co. v. Snow, 291 S.W. 
826, 172 Ark. 1128. 

Ga.—Currln v. Mllhollln, 186 S.E. 

880, 53 Ga.App. 270. 

Ky.—Lasbley v. Lashley, 266 S.W. 
247, 205 Ky. 601—^Foxwell v. Jus- 
tlce, 231 S.W. B09, 510, 191 Ky. 
749, q.uotlng Corpns Jtuls. 

Mo.—Scott V. Tanner, App., 208 S.W. 
264. 

K.H.—Labont6 v. Lacasse, 102 A. 540, 
78 N.H. 489—Chamberlaln v. Meed- 
er, 16 N.H. 381. 

N.T.—Callanaa v. Keenan, 121 N.E. 
876, 224 N.T. 503, reversing 166 
N.Y.S. 71, 179 App.Div. 405, re- 
bearing: denled 122 N.E. 877, 225 
N.T. 662. 

Or.—Winn v. Taylor, 194 P. 857, 98 
Or. 556, afflrminsr 190 F. 342, 98 
Or. 656. 

S.C.—Sanders v. Boynton, 98 S.E. 
854, 112 S.C. 56. 

Utah.—Van Cott v. Jacklin, 226 P. 
460, 63 Utab 412. 

Va.—^Bossieux v. Shaplro, 153 S.B. 
667, 669, 154'Va. 265, citing Oorptm 
Jnxls. 

Wash.— FSig&a v. Walters, 197 P. 635, 
115 Wash. 454. 

15 C.X p 1230 note 96. 

Aetnal or oonstroctive notlee 

(1) Nelther actual nor constructive 
notlee has an efCect on the rigrhts of 
the errantor or grantee as between 
themselves.—City of New Tork v. 
New Tork & South Brooklyn Perry 
& Steam Transp. Co., 131 N.E. 554, 
231 N.T. 18, 16 A.L.R. 1069, revers- 
iner 179 N.Y.S. 914, 190 App.Div. 939, 
and reargument denled 132 N.E. 903, 
231 N.T. 598—^Hertzog v. Marx, 94 N. 
E. 1068, 202 N.T. 1, 35 L.RJU,N.S., 
976. 

(2) Doctrine of constructive notlee 
by record does not apply agalnst 
grantee in action against immedi¬ 
ate grantor for breach of covenant 
failure of grantee to examine records 
belng immaterial.—^Bossieux v. Sha¬ 
plro, 153 S.E. 667, 154 Va. 255. 


(8) Where a grantee protecta him- | 
self by express covenants, he is not I 
required to go further, even though 
the means by which he could have 
fully informed himself as to title are 
at hand.—^Brown v. Carr, 23 Ohlo 
N.P.,N.S., 361. 

(4) Fact that prior deed of miner- 
als was of record was immaterial. 
—^Foxwell V. Justice, 231 S.W. 509, 
191 Ky. 749. 

(6) The Registry Laws belng in¬ 
tended to provide notlee to thlrd 
persona, and having no appUeation 
to the parties, a purchaser was not 
under obligation to search the 
recorda to ascertaln whether his 
vendor had sold standing timber 
which was not reserved.—^Toung v. 
Sartor, 95 So. 228, 152 La. 1064. 

(6) One acQuirlng land by a deed 
calling for a ciear title does not ac¬ 
quire subject to a recorded sale of 
standing timber so as to prevent the 
grantee claiming the benefit of the 
grantor^s warranty.—Woollums v. 
Hewitt, 77 So. 295, 142 La. 597. 
WarxantleB in general 

(1) Warranties cover defects with- 
in legal eftect of such covenants, 
whether known to grantee or un- 
known.—Lost Creek Coal & Mineral 
Land Co. v. Hendon, 110 So. 308, 215 
Ala 212. 

(2) Under Civ.Cpde 1910 §S 4194, 
4195, a general warranty of title 
agalnst the clalms of all persons 
covers defects in the title, although 
known to the purchaser at the tima 
—Peters v. Mllier, 114 S.B. 640, 164 
Ga 600. 

Claim of thlrd persoa 

Knowledge on the part of the 
grantee or purchaser that a thlrd 
person was claiming rlghts in the 
real property Involved does not con¬ 
stitute a defense, nor estop the gran¬ 
tee or purchaser from relylng on the 
covenant.—Jones v. Hodgkins, 26 S. 
W.2d 19, 238 Ky. 491—^Dotson v. 
Blankenship, 6 S.W.2d 1073, 224 Ky. 
638. 

Pnrohaser of oertifloate of aale oa 
foreoloBure 

That plalntlfC knew of a defect in 
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the title when he purchased a fore- 
closure certlflcate, givlng him a right 
of action agalnst a prior grantor 
for breach of covenant of seisin as a 
part of the mortgage security, dld 
not deprive him of the right to re- 
cover.—Knapp v. Poley, 168 N.W. 
188, 140 Minn. 423. 

Bemoval of buildlngv by lessee 
Grantee was not precluded from 
recovering from grantor for breach 
of warranty resultlng from lessee*s 
removal of houses by fact that gran¬ 
tee had notice of contract givlng les- 
see right to remove houses.—Currln 
V. Milhollln, 185 S.E. 380, 53 GaApp. 
270—15 ax p 1230 note 96 [a] (1). 
Prior transfer of minerali or min- 
Ing rlghts 

111.—Ibbetson v. Knodle, 201 IlLApp. 
373. 

Ky.—Stratton v. SfcGulre, 60 S.W.2d 
380, 249 Ky. 101—Sales v. Duncan, 
256 S.W. 17, 201 Ky. 161—Bayes v. 
Blalr, 251 S.W. 623, 199 Ky. 456— 
Foxwell V. Justice, 231 S.W. 509, 
191 Ky. 749. 

64. Ky.—^Foxwell v. Justice, 231 S. 
W. 509, 510, 191 Ky, 749, quoting 
Corpus Juris. 

15 C.J. p 1230 note 96. 

65. Ky.—^Foxwell v. Justice, 231 S. 
W. 509, 610, 191 Ky. 749. quot¬ 
ing Corpus Jnrls. 

15 aX p 1230 note 96. 

Defense to action on pnrohase-money 
notes 

Notes glven for the purchase price 
of land were unenforceable as 
against a defense of breach of cove¬ 
nant, in that the vendor and grantor 
did not have title, even though both 
parties knew of the defect in the 
title.—^Herron v. Harbour, 182 P. 243, 
76 Okl. 127, 29 A.L.R. 906. 

I 66. Pa.—^New York, etc., Coal Co. v. 

Oraham, 75 A. 657, 226 Pa. 348. 
67. U.S.—^Feurer v. Stewart, C.C. 

Wash,, 83 P. 793. 

15 C.J. p 1281 note 98. 

66. U.S.—^Feurer v. Stewart, supra. 
15 C.J. p 1231 note 99. 

69. Ky.—Combs v. Combs, 114 S.W. 

I 334, 130 Ky. 827. 

I 15 C.J. p 1231 note 1, ^ 



21 C.J.S. 


C0YENANT8 


§ 39 


to recover on a warranty in a deed made by a re¬ 
mote grantor with full knowledge of the fact that 
the conveyance was not intended to pass the title 
but was only a mortgage,70 or where a former own- 
er with full knowledge of the condition of the 
premises seeks to recover on a warranty contain- 
ed in a reconveyance to him from a subsequent 
owner.71 

Lack of knowledge by covenantor. An individual 
who makes a deed containing covenants of ciear ti¬ 
tle must make the title good even though he had no 
knowledge of defects in title when the deed was ex- 
ecuted.'^^ 

§ 39. Knowledge of Encumbrances 

As a general rule, mere knowledge on the part of the 
covenantee or grantee of the existence of an encumbrance 
on the real property Involved wlll not of Itself prevent 
his clalming the benefit of a covenant against or In- 
cluding encumbrances. 

Mere knowledge on the part of the purchaser, 


grantee, or covenantee, of the existence of an en¬ 
cumbrance on the land will not prevent him from 
recovering for breach of a covenant against or in- 
cluding encumbrances,*^* and this rule has been held 
to apply with reference to a lien for paving tax¬ 
es,or to the existence of an outstanding lease.^® 
Although it has been held or recognized that an 
agreement or covenant to deliver possession, or of 
right of possession, is not breached where the cove¬ 
nantee or grantee has knowledge of the lease.*^* 
It has been held or recognized that the general 
rule above stated does not apply where, in addi- 
tion to the purchaser*s knowledge of the encum¬ 
brance, there is something in the transaction of 
sale showing that the parties did not intend that 
it should be within the covenantJ^ 

In some jurisdictions, the general rule is that 
a covenant which ordinarily may be breached 
by the existence of an encumbrance applies to 
an outstanding easement, notwithstanding the cove¬ 
nantee had knowledge of the easement.^* In cer- 


70. Ky. —Snadon v. Salmon, 121 S. 
W. 970, 136 Ky. 47. 

71. Ind.—^Allen v. Kersey, 8 N.B. 
667, 104 Ind. 1. 

72. Mo.—^Batavla v. Leahy, App., 
116 S.W.2d 78. 

78. Ala.—Colson v. Hatden, 141 So. 
639, 224 Ala. 665. 

Ark.—^Texas Co. v. Snow, 291 S.W. 
826, 172 Ark. 1128. 

Colo.—^McClellan v. Morris, 206 P. 
576, 71 Colo. 304. 

111.—Sondag v. Keefe, 261 Ill.App. 
378. 

lowa.—^Pope V. Coe, 226 N.W. 989, 
208 lowa 759. 

Ky.—^Bynum v. Bailey, 266 S.W. 
1110, 205 Ky. 884. 

MIch.—^Lavey v. G-raessle, 224 N.W. 

486, 245 Mlch. 681, 64 A.L.R. 1477. 
Miss.—Sutton v. Cannon, 100 So. 
24, 135 Miss. 368. 

Mo.—Scott.v. Tanner, App., 208 S.W. 
264—^Dudley v. Waldrop, App., 183 
S.W. 1095. 

N.H.—^Pletcher v. Chamberlain, 61 N. 
H. 438. 

N.T.—City of New York v. New York 
& South Brooklyn Perry & Steam 
Transp. Co., 131 N.B. 554, 231 N.Y. 
18, 16 A.L.R. 1059, reversing: 179 
N.Y.S. 914, 190 App.Div. 939, rear- 
grument denied 132 N.E. 903, 231 N. 
Y. 698—Callanau v. Keenan, 121 
N.E. 376, 224 N.Y. 603, reversing 
166 N.Y.S. 71, 179 App.Div. 406, re- 
hearing denied 122 N.B. 877. 226 N. 
Y. 662. 

Or.—Winn v. Taylor, 194 P. 867, 98 
Or. 656, afflrming 190 P. 342, 98 
. Or. 666. 

Tex.—Neeley v. Lane, Civ.App., 206 
S.W. 164—^Askew v. Bruner, Civ. 
App., 206 S.W. 162. 


Va—^Bossleux v. Shaplro, 163 S.E. 
667. 164 Va 266. 

Wash.—^Pagan v. Walters, 197 P. 636, 
116 Wash. 464. 

Wls.—^Peterson v. GaJes, 210 N.W. 

407, 191 Wls. 137. 47 A.L.IL 966. 
16 C.J. p 1231 note 4. 

74 lowa—^Doyle v. Emerson, 124 
N.W. 176, 146 lowa 368. 

16 C.J. p 1232 note 6. 

76. Or.—Winn v. Taylor, 194 P. 867, 
98 Or. 566, affirming 190 P. 842, 98 
Or. 656—^Bstep v. Bailey, 186 P. 
227, 94 Or. 69. 

Tenn.—^Brown v. Taylor, 88 S.W. 983, 
115 Tenn. 1. 4 I,.R.A.,N.S., 309, 112 
Ain.S.R. 811. 

15 C.J. p 1232 note 6. 

Knowledge of outsrtaadlng term and 
aooei^tauce of rent 
An action for breach of covenant 
against encumbrances may be main- 
tained, where there is an outstand¬ 
ing term on lands conveyed, al¬ 
though its existence is known to the 
grantee at the time of the execution 
and the delivery of the deed, and 
acceptance of rent by the grantee 
from the lessee does not waive 
breach of the covenant, not being in 
disaflElrmance of the covenant, but 
operating to reduce damages.—^Klip- 
pcl* V. Bomgesser, 188 N.W. 664, 177 
Wls. 423. 

Bstoppel 

Affirmative defense that plaintiff 
knew of oral leases, and agreed to 
accept tenants, was insufflcient to 
constitute estoppel to claim dam¬ 
ages for breach of covenant against 
encumbrances.—^Western Gram Co. 
I V. Beaver La:nd-Stock Co., 253 P. 539, 
' 120 Or. 678. 


70. Ind.—lilndley v. Dakln, 18 Ind. 
388—^Ream v. Goslee, 52 N.B. 98, 
21 Ind.App. 241. 

15 C.J. p 1232 note 7. 

Bight of possession 

Occupancy by a tenant, where the 
fact and title of the tenant are 
known to the grantee at the time 
property was conveyed, is not a 
breach of the covenant of right of 
possession, and, in the absence of a 
special contract with reference there- 
to, the occupant becomes tenant to 
the grantee.—Lindley v. Dakin, 13 
Ind. 388. 

77. Ky.—Sansom v. Ewell, 169 S.W. 
671, 160 Ky. 112. 

N.Y.—^Bridge v. Pierson, 45 N.Y. 601. 

16 C.J. p 1232 note 9. 

Deed not aoo^ed snbjeot to lease 

Right of grrantee to claim the ben¬ 
efit of a covenant of general war¬ 
ranty in respect of outstanding oil 
and gas lease was not defeated by 
fact that gn^antee, at the time of 
conveyance, had knowledge of oil 
and gas derricks on the land. In vlew 
of special flnding by the Jury that 
grantee did not accept deed with 
knowledge that there was an out¬ 
standing lease, which flnding was 
consistent with the general verdict. 
—^Krein v. Steigerwald, 193 A. 390, 
128 Pa.Super. 61. 

Assumptlon of encumbrance as af- 
fecting liability on covenant 
against encumbrance see infra § 
98. 

78. Conn.—^Hubbard v. Norton, 10 
Conn. 422. 

lowa.—Harrison v. Des Molnes, etc., 
R. Co., 68 N.W. 1081, 91 lowa 114, 
16 C.J. p 1232 note 12. 
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tain jurisdictions, the nile apparently applies to all 
types of easements,'^^ including public roads or high- 
ways over the land conveyed,®® but in other juris¬ 
dictions in which this general rule is recognized, 
such road or highway is not within the cove- 


nant*i In some cases, the view has been taken 
that such a covenant does not in general apply to 
open and notorious easements which affect only 
the condition of the property,®^ for the reason that 


AmmuLce that eaaamaat had ezpired 
or beea abandonod 

The right of a grantee to the ben¬ 
efit of the covenant has been recog¬ 
nized where, although he had notlced 
some indications of an easement and 
a deed reserving an easement was 
recorded, he had received assurances 
that the easement had expired or 
had been abandoned.—^Pagan v. 
Walters, 197 P. 636, 115 Wash. 464. 

Private zlght of way 
Mich.—^Lavey v. Graessle, 224 N.W. 
436, 246 Mich. 681. 64 A.L.R. 

1477. 

Ohio.—Kunkle v. Beck, 1 Ohio App. 
70. 

16 C.J. p 1276 note 4. p 1286 note 64. 

Ballzoad zlght of way 
Ind.—Qnick v. Taylor, 16 NJBS. 688, 
113 Ind. 640. 

lowa.—^Plynn v. White Breast Ooal, 
etc.. Co., 82 N.W. 471, 72 lowa 738 
—Qorald v. Blley, 45 lowa 822— 
Barlow v. McKinley, 24 lowa 69. 
Mo.—Kellogg V. Malin. 60 Mo. 496, 
11 Am.R. 426. 

Wash.—McDonald v. Ward, 169 P. 
861, 99 Wash. 354, UR-AISISF 
662. 

16 C.jr. p 1277 note 8. 

Xa Idaho 

(1) In a case In which a private 
right of way was Involved, cases 
supporting the general rule stated 
In the text have been cited with ap¬ 
parent approval, but it was noted 
that the general rule was modifled 
to some extent by the case of 
Schurger v. Moorman, 117 P. 122, 20 
Idaho 97, 86 Li.R.A,N.S., 318, Ann. 
Cas.l912D 1114. 

(2) As to an easement and right 
of way for an irrigation canal, how- 
ever, the view was taken that a pur- 
chaser of the land was chargeable 
with notice of the existence of the 
canal, and that the existence of the 
easement and servltude was not a 
breach of the covenant against en- 
cumbrances.—Schurger v. Moorman, 
supra. 

m New Tozfc 

(1) The rule stated in the text has 
been recognized.—City of New York 
V. New York, & South Brooklyn, Per- 
ry & Steam Transp. Co., 131 N.B. 
564, 231 N.Y. 18. 16 A.L..R. 1069, re- 
versing 179 N.Y.S. 914, 190 App.Dlv. 
939, and reargument denied 132 N. 
B. 903, 231 N.Y. 698—16 aj. p 1232 
note 12. 

Compare In re Whitlock, 32 Barb. 48. 

(2) Rule applies to a private right 
of way.—^Bller v. Moore, 63 N.Y.S. 88, 
48 App.Dlv. 403. 


(3) It has been held that. notwlth- 
standing a grantee was aware that 
a rallroad was located on a portion 
of the premiaes involved, he could 
rely on a covenant In the deed to 
hlm that, if the grantor did not grlve 
good title and possession to the 
whole or any part of the premises, 
and of and to the privileges set 
forth, the grantee could reconvey 
and receive back the purchase mon- 
ey.—^Pryor v. City of Buffalo, 90 
N.B. 423, 197 N.Y. 123. afflrming 118 
N.Y.S. 1136, 134 App.Div. 911, modl- 
fying 113 N.Y.S. 249, 61 Misc. 162. 

<4) But It has been held that a 
grantee could not recover in an ac- 
tion for breach of a covenant of 
quiet possession in view of the pre- 
sumptlon that he purchased with 
knowledge of the facts, where his 
action was based on the fact that 
he could not build on a certain part 
of the land because of a statutory 
restriction.—Neeson v. Bray, 19 N. 
Y.S. 841. 

Existence of easement as breach of 
covenant against encumbrances in 
general see infra 9 101, of cove¬ 
nant of warranty in general see 
infra 9 110. 

79. Conn.—^Hubbard v. Norton, 10 
Conn. 422. 

Mo.—Kellogg V. Malin, 60 Mo. 496, 
11 Am.R, 426, 

Vt—Butler v. Gale, 27 Vt. 739. 

Conn.—^Hubbard v. Norton, 10 
Conn. 422. 

Vt.—Butler v. Gale, 27 Vt. 789. 
Existence of public highway as 
breach of covenant against en¬ 
cumbrances in general see infra § 
101, of Covenant of Warranty in 
general see infra § 110. 

81> lowa.—^Harrison v. Des Moines, 
etc., R. Co., 58 N.W. 1081, 91 lowa 
114, 

Xa Mafaia 

Where land conveyed is bounded 
by the center of a public road, and 
is so described in the deed, the gran¬ 
tee accepts the land cum onere, and 
may not complain of the eneum- 
brance as a breach of the covenants 
In his deed.—Holmes v. Danforth, <21 
A 845, 83 Me. 139. 
b New Tork 

(1) It seems that a public high¬ 
way and the lawful structures there- 
on constitute an exception to the 
general rule.—CaJlanan v. Keenan, 
121 N.E. 376, 224 N.Y. 603, reversing 
166 N.Y.S. 71, 179 App.Div. 406, re- 
hearing denied 122 N.B. 877, 226 N.Y. 
662—^Pryor v. City of Buffalo, 90 
N.B. 423, 177 N.Y. 123, afflrming 118 

910 


N.Y.S. 1136, 184 App.Div. 911, modi- 
fying 113 N.Y.S. 249, 61 Misc, 162. 

(2) A grantee who took his deed 
knowing that an elevated rallroad 
was in operation in the Street on 
which the lot abutted, took with no¬ 
tice that the rallroad company had 
some claim of right to the ease¬ 
ments in the Street, and he could not 
recover from his grantor on the 
ground that such rallroad was an en- 
cumbrance, within a covenant 
agralnst encumbrances.—^Bacharach v. 
Von Biff, 26 N.Y.S. 842, 74 Hun 
588 . 

Xn WaBhington, 

(1) It has been stated broadly that 
a public highway is impliedly ex- 
empted from the effect of a covenant 
against encumbrances.—^Hoyt v. 
Rothe, 163 P. 925, 95 Wash. 369. 

(2) Thls rule is, however, conflned 

to rural property and does not apply 
to City property.—^Bank of Alaska 
V. Ashland, 224 P. 7, 128 Wash. 
672. . 

82. Ark.—Kahn v. Cherry, 198 S.W. 

266, 131 Ark. 49. 

Wis.—Kutz V. McCune, 22 Wis. 628, 

99 Am.D. 85. 

15 C.J. p 1232 note 18. 

Fzivate or pubUo epasoment 

In some Jurisdictions, an easement 
obviously and notoriously affectlng 
the physlcal condition of land at 
the time of its sale is not em- 
braced in a general covenant against 
encumbrances, whether it is a pri¬ 
vate or public easement.—Chandler 
V. Gault, 194 N.W. 33, 181 Wis. 6—16 
C.J. p 1232 note 13. 

Bailroad right of way has been 
regarded in some cases as within 
the rule stated in the text.—^Van 
Ness v. Royal Phosphate Co., 53 So. 
881, 382, 60 Fla. 284, 30 L.R.A,N.S., 
833, Ann.Ca8.1912C 647—^16 C.J. P 
1277 note 7. 

Telephone Una 

The presence of a transformer and 
telephone Une on land sold \ras not 
such an encumbrance as constltuted 
a defect in vendar's title, entitling 
the purchaser to sue for breach of 
eovenants of selzin and against en¬ 
cumbrances, the presence thereof be- 
ing sufficient to charge the pur¬ 
chaser with full knowledge of the 
character and nature of the ease¬ 
ment, which was open, obvious, 
and notorious.—Chandler v. Gault, 
194 N.W. 33, 181 Wis. 6. 

In Geoxgla 

In a cGLse in which the court de- 
^clined to express an opinlon as to 
whether a private road would be a 
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the purchaser or g^rantee is presumed to have con- 
tracted with reference thereto.83 

Lack of kfiowledge hy covenantor. An individual 
who makes a deed containing covenants of ciear 
title must make the title good even though he 
had no knowledge of an existing encumbrance 
when the deed was executed,*^ and a general war- 
ranty of title is a warranty of title as against a 
lien which has attached at the time the deed is 
given, notwithstanding the grantor at the time of 
execution of the deed had no -knowledge of the 
existence of the lien.^5 


§ 40. Covenant af Seizin 

Whlt«, according to some cases, an Indefeaslble titie 
Is not necessary In order to support the covenant of 
selzin, the covenant Is now usually regarded as a eove- 
nant of title, Involving an assurance that the covenantor 
has the estate which he purports to convey. It Is usually 
regarded as a covenant In praesenti. 

A covenant of seizin is now generally regarded 
as a covenant of title,®® and has been defined to 
be an assurance that the grantor has the very es¬ 
tate in quantity and quality which he purports to 
convey.®7 In some cases, however, it has been held 
that it is not necessary that the covenantor should 
have a seizin under an indefeasible title,®® but that 


hreach of a covenant of warranty 
against encumbrances. It was held 
that the existence of a public road 
on land, of which the grantee had 
knowledge at the time of his pur- 
chase, was not a breach of such 
covenant.—^Desvergers v. Willis, 56 
Ga. 616, 21 Am.R. 289. 

In. Kentnoky 

(1) The rule stated in the text 
has been recognlzed jn respect of a 
railroad rlght of way, on the ground 
that it must be presumed that the 
price was flxed with reference to the 
actual condition of the land.—^Pat- 
terson v. Jones, 32 S.W.2d 408, 236 
;g^y ggg—^Bird V. Bank of Williams- 
town, 18 S.W. 430, 11 Ky.L. 868. 

(2) A like rule applies in respect 
of a public highway.—^Butte v. Rlffe, 
98 Ky. 352. 

(3) It seems that the rule is dif¬ 
ferent as to a private way.—Helton 
V. Asher, 123 S.W. 286, 135 Ky. 
761. 

m Feunsylvaala 

(1) The rule stated in the text has 
been recognized or applied.—^Mem- 
mert v. McKeen, 4 A. 642, 112 Pa. 
316—16 C.J. P 1232 note 13, p 1276 
note 99 [a] (3). 

(2) A private right of way may 
be within «the covenant if the land 
was not plainly and openly subject 
to the easemenl.—Bby v. Blder, 15 A. 
423, 122 Pa. 342. 

(3) A private way of which the 
grantee had only constructive notice 
was held to be within the covenant 
involved.—^Wilsou v. Cochran, 46 Pa. 
229. 

(4) A distlnction has been made 
between an implied covenant against 
encumbrances and an express and 
positive covenant against encum¬ 
brances in recognizing that the lat- 
ter would be operatlve and effective 
In the case of an existing railroad 
right of way, notwithstanding the 
purchaser’s knowledge.—Strong v. 
Brinton, 63 Pa.Super. 267. 

Xbl Tennessee 

(1) In a comparatlvely recent case 
'in the court of appeals, the view was 


taken, in respect of a Joint drive- 
way located on laxjds of adjolning 
owners, that, in view of the facts 
that the drlveway was open, vislble, 
obvlous, and notorlous, and that the 
parties to the conveyance contracted 
with reference to it. It could not be 
considered an encumbrance within 
the meanlng of the covenant against 
encumbrances.—Jones v. Whltaker, 
12 Tenn.App. 651. 

(2) In an earlier case in the for¬ 
mer court of chancery appeals, It 
was pointed out that the grantee's 
knowledge of a passageway across 
the land. at the time of purchase 
would not necessarily show that he 
knew of the right of a thlcd per- 
son to use it, and it was held that, 
in view of the flndlng of the Jury 
showlng that the covenantee did not 
know of the legal existence of the 
easement, there t^s a breach of 
covenant.—^Perry v. Williamson, 
Tenn.Ch.A., 47 S.W. 189. 

83i. Ark,—^Kahn v. Cherry, 198 S.W. 

266, 131 Ark. 49. 

15 CJ. p 1282 note 13. 

84. Mo.—^Batavia v. Leahy, App., 

116 S.W.2d 78. 

85w Ga.—Pone v. Bajbre, 196 S.B. 

287, 57 Ga.App. 684. 

80L Conn.—^Lockwood v. Sturde- 

vant, 6 Conn. 373. 

N.C.—Pridgen v. Bong, 98 S.B. 451, 

177 N.a 189. 

15 C.J. p 1233 note 20. 

Title in fee 

(1) Covenant of title in fee sim¬ 
ple is covenant of seisin.—Whatcom 
Timber Co. v. Wright, 173 F. 724, 
108 Wash. 666—^Potwln v. Blasher, 
37 P. 710, 9 Wash. 460. 

(2) Covenant that grantor was 
lawfully seized of an indefeasible es¬ 
tate in fee simple, etc., in accordance 
with Remington Code § 8747 subd 1, 
Remington Rev.St. S 10662 subd 1, 
is a covenant of seizin.—^Brown v. 
Carpenter, 169 P. 331, 99 Wash. 227. 
Indefeasible estate In fee simple 

The rule stated in the text has 
been recogrnized In respect of a 
covenant of seizin of au Indefeasible 
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estate in fee simple.—^Frazer v. 
Peoria County, 74 111. 282—Clapp v. 
liardman, 25 111.App. 509. 

Statute 

Under Real Property Law § 263, 
covenant of seisin means that gran¬ 
tor at time of conveyance was law¬ 
fully seized of good, absolute, and 
Indefeasible estate of inheritance in 
fee simple, and had power to con¬ 
vey, and possession will not satisfy 
covenant.—Hilliker v. Rueger, 126 
N.B. 266, 228 N.T. 11, modlfylng 170 
N.T.S. 1086, 184 App.Div. 907. 

87. Fla.—^Burton v. Price, 141 So. 
728, 729, 106 Fla. 644. 

N.C.—Potter v. Miller, 133 S.B. 193, 
196, 191 N.C. 814. 

Tenn.—^Pace v. Watson, App., 126 S. 
W.2d 404, 409—Grant Bond & 

Mortgage Co. v. Ogle, 66 S.W.2d 
1091, 17 Tenn.App. 112—^Toung v. 
Brannan, 6 TenmApp. 1. 

16 C.J. p 1238 note 21. 

Prlmary and secoudary meanlng 
Covenant ef seizin Implies that at 
the time the deed is delivered “the 
covenantor then had, not only the 
possession, hut the right of posses¬ 
sion and the right of property. This 
is the primary meaning of seizin; its 
secondary meaning is possession 
aloue.*’—^Pridgen v. Bong, 98 S.B. 
451, 464, 177 N.a 189. 

In Nebraska 

(1) The rule stated in the text has 
been recognized.—Real v. Hollister, 
29 N.W. 189, 20 Neb. 112. 

(2) In an earlier case, the view 
was expressed that if the grantor 
was in exclusive possession under 
claim of title, even If adverse to the 
owner, the covenant was not broken 
until the purchaser or those claim- 
Ing under him were evicted by title 
paramount.—Scott v. Twiss, 4 Neb. 
183. 

88. Mass.—^Marston v. Hobbs, 2 
Mass. 438, 3 Am.D. 61. 

16 C.J. p 1234 note 23. 

Xn **-'****- 

(1) Good title in fee simple Is 
not, under all. clrcumstances, neces¬ 
sary to support a covenant of seizin. 
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§ 40 

a seizin in fact is suflScient,^^ wHether the cove- 
nantor gained it by his own disseizin or under a dis- 
seizor.^o 

The authorities agree that an indefeasible seizin 
is required where the covenant expressly provides 
that the seizin is of such an estate,^i or where use 
of particular words specified by statute amounts to 
a covenant that the grantor is seized of an in¬ 
defeasible estate in fee simple.92 The view has 
been taken, however, that a covenant of seizin ex- 
tends only to title existing in a third person and 
not to one existing in the covenantee, as shown in¬ 
fra § 96. 

The covenant is usually referred to as a per- 
sonal covenant, as shown supra § 22. The general 


nile is that it is a covenant in praesenti and that, 
if broken, it is broken as soon as it is made,93 
or, more specifically, when the deed or conveyance 
is delivered.9^ In some jurisdictions, however, 
the view has been taken that the covenant is not 
broken when made where the grantor was in ac- 
tual possession at the time of conveyance and the 
grantee entered under the deed.9 6 These rules 
should be considered in connection with the detail- 
ed discussions as to whether the covenant of seizin 
runs with the lands, infra § 63, as to performance 
or breach of such covenant, infra § 96, as to the 
time to sue on covenants, infra § 122, and as to 
damages recoverable, infra § 143. 

A covenant of seizin is equivalent to a covenant 
of right to convey,93 but it is not necessarily a cove- 


and any existing: title may be suffi¬ 
cient—^Axtel V. Chase, 77 Ind. 74— 
15 C.J. p 1234 note 23. 

(3) In an actlon in which the cov¬ 
enant declared on was that defend¬ 
ant grantor was “seized in fee** of 
the land, it was said that *'in an ac- 
tion on the covenant of seisin. It is 
sufficient to allege, in the direct neg¬ 
ative, that the defendant was not 
seised in fee.'*—^Martin v. Baker, 
Ind., 5 Blackf. 282, 236. 

89- Mass.—^Follett v. Grant, 5 Al- 
len 174. 

15 C.J. p 1234 note 23. 

XxL Ohlo 

(1) Actual possession by the 
grantor at the time the conveyance 
is made is sufficient to support the 
covenant until eviction, where the 
grantee entered under the deed.— 
Great Western Stock Co. v. Saas, 24 
Ohio St 642—16 C.J. p 1234 note 23. 

(2) The definition of the covenant 
*'as an assurance to the purchaser 
that the grantor has the very estate 
in Quantity and quality which he 
purports to convey** has, however, 
been auoted with apparent approval. 
—Wetzell V. Rlchcreek, 40 N.K 1004, 
53 Ohio St 62, 68. 

(3) A covenant that the grantors 
are “the true and lawful owners of 
said premises and have full power 
to convey the same*' has apparently 
been regarded as denoting the pos¬ 
session of a fee simple title.—Kc- 
Carthy v. Hansel, 4 Ohio App. 425. 

90. Mass.—^Marston v. Hobbs, 2 
Mass. 433, 3 Am.D. 61. 

15 C.J. p 1234 note 23. 

91- Ala.—^Mackintosh v. Stewart, 61 
So. 956, 181 Ala. 328. 

15 C.J. p 1234 note 25. 

98. Ark.—Seldon v. Dudley E. Jones 
Co., 85 S.W. 778, 74 Ark. 348. 

15 C.J. p 1234 note 27. 

Statutory provislons in respect of 
implied covenants in general see 
supra 5 10. 


93. Ala—^Russell v. Belsher. 128 So. 
452, 221 Ala. 360—^Alger-Sullivan 
Liumber Co. v. Union Trust Co., 118 
So. 760, 218 Ala 448. 
ni.—^Meyers v. Veres, 246 111.App. 
127. 

lowa—^Mitchell v. Kepler, 39 N.W. 
241, 75 lowa 207. 

N.J.—Greenwood v. Rohbins, 164 A. 

333, 108 N.J.Bq. 122. 

N.M.—^Beecher v. Tinnin, 189 P. 
44, 26 N.M. 59. 

N.T.—Green Point Sav. Bank v. Kro- 
kow, 256 N.Y.S. 428, 235 App.Div. 
126. 

Okl.—Rogers v. Amrey, 251 P. 1013, 
123 Okl. 70—Rennie v. Gibson, 183 
P. 483, 76 OkL 282—-Riddle v. Hud- 
son, 172 P. 921; 68 Okl. 172. 

Pa—Seitzlnger v. Weaver, 1 Rawle 
377, 

Tenn.—Curtis v. Brannon, 38 S.W. 
1073, 98 Tenn. 163, 68 L.Bd. 760— 
Page V. Watson, App., 126 S.W.2d 
404—Grant Bond & Mortgage Co. 
V. Ogle, 65 S.W.2d 1091, 17 Tenn. 
App. 112 — ^Toung V. Brannan, 5 
Tenn.App. 1. 

Tex.—Langford v. Newsom, Com. 
App., 220 S.W. 644, afflrming New- 
some V. Langford, Civ.App., 174 
S.W. 1036. 

Va.—Otey v. Oakey, 160 S.E. 8, 10, 
157 Va 314, citing Corpus Juris. 
Wash.—Whatcom Timber Co, v. 
Wright 173 P. 724. 102 Wash. 566 
—^Brown v. Carpenter, 169 P. 331, 
99 Wash. 227—Wick v. Rea, 103 
P. 462, 64 Wash. 424—^Potwin v. 
Blasher, 37 P. 710, 9 Wash. 460. 

Va—Otey v. Oakey, 160 S.E. 8, 167 
Va 314. 

15 C.J. p 1246 note 7. 

Waut of possessloxi and title 

Covenant of seizin was broken as 
soon as made where at that time the 
co venantor was not In possession of, 
and had no title to, the property in 
question.—Adkins v. Tomlinson, 26 
S.W. 673, 121 Mo. 487—^Rainey v. 
Davidson, 26 S.W.2d 841, 224 Mo. 
App, 679—^16 C.J. p 1246 notes 7, 10. 
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94. Colo.—Stone v. Rozich, 297 P. 
999, 88 Colo. 399. 

Fla—^Burton v. Price, 141 So. 728, 
105 Fla 544. 

111.—^Firehaugh v. Wlttenherg, 141 
N‘.B. 379, 309 111. 636, reversing 
227 IlLApp. 77. 

Ky.—^Dortch’s *Bx'r v. Wllloughby, 
113 S.W.2d 832, 272 Ky. 231. 

N.T.—Hilliker v. Rueger, 126 N.B. 
266, 228 N.T. 11, modifying 170 N. 
T.S. 1086, 184 App.Div. 907. 

N.C.—Guy V. First Carollnas Joint 
Stock Land Bank of Columbia, 164 

S. B. 323. 202 N.C. 803—Newbem 
V. Hinton, 129 S.B. 181, 190 N.C. 
108—Cover v. McAden, 112 S.E. 
817, 183 N.C. 641—^Pridgen v. Long, 
98 S.B. 451, 177 N.C. 189—Wilson 
V. Vreeland, 97 S.B. 427, 176 N.C. 
504. 

N.D.—^Beulah Coal Mining Co. v. 

Heihn, 180 N.W. 787, 46 N.D. 646. 
Tenn.—Cobb & Wife v. Sanders, 1 
Tenn.App. 326. 

16 C.J. p 1246 note 7. 

95w Ohio.—Great Western Stock Co. 

V. Saas, 24 Ohio St. 542. 

16 C.J. p 1246 note 10. 

96. Ala—^Russell v. Belsher, 128 So. 
452, 221 Ala 360. 

Ky.—^Fitzhugh v. Croghan, 2 J.J. 

Marsh. 429, 430. 19 Am.D. 139. 

N.T.—^Hilliker v. Rueger, 126 N.B. 
266, 228 N.T. 11, modifying 170 N. 

T. S. 1086, 184 App.Dlv. 907. 

N.C.—^Pridgen v. Long, 98 S.B. 461, 
464, 177 N.C. 189. 

Tex.—^Langford v. Newsom, Com. 

App., 220 S.W. 544, 646. 

16 C.J. p 1234 note 31. 

Synonymons 

The covenants of *'selzln“ and of 
“good right to convey** are usually 
regarded as synonymous. 

Okl.—^Rogers v. Amrey, 261' P. 1013, 
123 Okl. 70—^Rennie v. Gibson, 188 
P. 483, 75 Okl. 282. 

Tex.—^Langford v. Newsom, Com. 
App., 220 S.W. 644, 645, affirm- 
Ing Newsom v. Langford, ClvA.pp., 
174 S.W. 1036. 



21 C.J.S. 

nant against enciiinbrances.®^ The covenant of 
warranty, considered in detail infra §§ 47-49, has 
been distinguished from the covenant of seizin on 
the grounds that the former in general involves dis- 
turbance of possession and relates to events subse- 
quent to the making of the covenant, whereas the 
covenant of seizin in general goes to the title only, 
does not refer to possession, and is broken, if at 
all, when the covenant is made,*^^ and like dis- 
tinctions between the covenant of seizin and the 
covenant for quiet enjoyment, considered in de¬ 
tail infra § 45, havq been recognized.®^ Further- 
more, the covenant of seizin differs from the cove¬ 
nant of warranty in that a covenant of seizin does 
not in general prevent the grantor from setting up 
an after-acquired title in himself.i 

§ 41. Covenant of Right to Convey 

Whlle, accordfng to some cases, the covenant of 
good right to convey fmplles only actual seizin and pos¬ 
session, It has been regarded as a covenant relatlng to 
title. It is usually regarded as a covenant In praesenti. 

The covenant of good right to convey, which 
has been regarded as synonymous with, or equiva- 
lent to, the covenant of seizin, as shown supra § 
40, according to some cases, relates to the title,^ 
importing only that the grantor had a right to con- 
vey.2 

It has been said that the covenant is a guaranty 
against any title existing in a third person which 
might defeat the estate granted.^ If, however, 
the doctrine of actual seizin, considered supra § 


§ 41 

40, Controls, the covenant of good right to convey 
implies only actual seizin and possession.® 

In English deeds there is sometimes inscrted a 
covenant that the grantor has good right to con¬ 
vey an indefeasible estate ^n fee; but it has been 
stated that this covenant is seldom introduced in 
our deeds of conveyance, and the view has been 
taken that, on the construction of covenants against 
encumbrances, such covenant is unnecessary.® 

The covenant has been regarded as a personal 
covenant, as shown supra § 22. According to the 
rule usually recognized, it is a covenant in praesenti 
and, if broken, it is broken as soon as it is made,*^ 
or, as more specifically stated, when the deed is de- 
livered.8 In some jurisdictions, however, the view 
has been taken that the covenant is not broken 
when made if the grantor is in actual possession 
when the conveyance is made and the grantee en- 
ters under the deed.^ These rules should be consid¬ 
ered in connection with the detailed discussions as 
to whether the covenant of right to convey runs 
with the land, infra § 64, as to. performance and 
breach, infra § 97, as to the time to sue on cove¬ 
nants, infra § 122, and as to damages recoverable, 
infra § 144. 

The covenant of warranty, considered in detail, 
infra §§ 47-49, has been distinguished from the 
covenant of full power to’ convey on the ground 
that the former in general involves disturbance of 
possession and relates to a time subsequent to the 
making of the covenant, whereas the covenant of 
full power to convey in general goes to the title 
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Va.—Otey v. Oakey, 160 S.E. 8, 167 
Va. 314. 

15 C.J. p 1234 note 31 [a]. 

97. Xa KeattLcky 

(1) The rule stated in the text has 
been recogrnized.—^Fitzhugh v. Cro- 
ghan, 2 J.J.Marsh. 429, 439, 19 Am.D. 
139. 

(2) The view has been taken, how¬ 
ever, that a covenant “that the title 
so conveyed is ciear, free and unen- 
cumbered” is a covenant of seizin.— 
Fennessey v. Abbott, 6 Ky.Op. 42. 

9& N.J.—Greenwood v. Robbins, 164 

A 333, 334, 108 N.J.Eg. 122. 

N.C.—Gruy V. First Carolinas Joint 
Stock Land Bank of Columbia, 164 
S.E. 323. 202 N.C. 803—Cover v. 
McAden, 112 S.B. 817, 183 N.C. 641. 
Tenn.—^AlUson v. Allison, 1 Terg. 16 
—Klncaid v. Brittain, 5 Sneed, 
Tenn., 119. 

16 C.J. p 1237 note 6 [b]. See also 
15 C.J. p 1234 note 33. 

Incluslon of covenant of seizin in 
covenant of warranty see infra S 
47. 

Performance and breach in general 
of covenant of warranty, see infra 

210J.S.-58 


§§ 110-112, of covenant of seizin, 
see infra § 96. 

99. N.Y.—^Abbott V. Allen, 14 Johns. 
248, 252. 

N.C.—Guy V. First Carolinas Joint 
Stock Land Bank of Columbia, 164 
S.H. 323, 202 N.C. 803—Prldgen v. 
Long, 98 S.B. 461, 177 N.C. 189. 
Tenn.—^Kincaid v. Brittain, 5 Sneed 
119. 

Performance and breach of covenant 
for quiet enjoyment in general see 
infra § 108. 

1. Me.—Thompson v. Thompson, 19 
Me. 235, 240, 36 Am.T>. 751. 

15 C.J. p 1234 note 33. 

& Conn.—^Lockwood v. Sturdevant, 
6 Conn. 373. 

3. Ky.—Trlplett v. Gill, 7 J.J.Marsh. 
432. 

15 C.J. P 1234 note 36. 

4. Tex.—^Langford v. Newsom, Com. 
App., 220 S.W. 644, afflrmlng New¬ 
som V. Langford, CiY.App., 174 S. 
W. 1036. 

5. Mass.—^Follett v. Grant, 6 Allen 
174. 

115 C.J. p 1234 note 40. 
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S. Mass.—^Prescott v. Trueman, 4 
Mass. 627, 3 Am.D. 246. 

7- Ala.—^Russell v. Belsher, 128 So. 
452, 221 Ala. 360. 

111.—^Meyers v. Veres, 245 111.App. 
127. 

N.M.—^Merchants* Nat. Bank of Clin- 
ton, lowa, V. Otero, 176 P. 781, 24 
N.M. 698. 

Okl.—^Rogers v. Amrey, 261 P. 1013, 
123 Okl. 70—Rennie v. Gibson, 183 
P. 483, 76 Okl. 282. 

Tex.—Westrope v. Chambers’ Estate, 
61 Tex. 178—^Langford v. Newsom, 
Com.App., 220 S.W. 644, afflrmlng 
Newsom v. Langford, Clv.App., 174 
S.W. 1036—Compton v. Trico Oll 
Co., Civ.App., 120 S.W.2d 534, er¬ 
ror refused. 

Va.—Otey v. Oakey, 160 S.E. 8, 10, 
167 Va. 314, citing Oorpns JtiriSb 

15 C.J. p 1246 note 12. 

8. 111.—^Firebaugh v. Wittenberg, 141 
N.B. 379, 309 111. 536, reverslng 227 
I11.APP. 77. 

15 C.J. p 1246 note 12. 

9. Ohio.—^Devore v. Sunderland, 17 
Ohio 62, 49 Am.D. 4*42. 
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only, does not refer to possession, and is broken, 
if at all, when the covenant is made.^® 

§ 42. Covenant against Encumbrances 

The covenant against encunnbrances in general con- 
stltutes security against’ rights to, or interests in, the 
reai property granted which may subsist in a third per- 
8on to the diminution in value of the estate granted, ai- 
though consistent with the passing of the fee. The cove¬ 
nant Is In general a covenant In praesenti. 

While it has been stated that the word '‘en- 
cumbrance" has no technical leg^l ineaning,^^ it is 
said to be anything which “constitutes a burden 
upon the title”,^^ “a burden or charge,”i3 «any 
right existing in another to use the land or where- 
by the use by the owner is restricted”,^^ or any 
claim which '‘charges, burdens, obstnicts, or im- 
pairs its use [of the land], or prevents or impedes 
its transfer.”l5 As now generally recognized by 
the courts, a covenant against encumbrances is one 
which has for its object security against those 
rights to, or interest in, the land granted which may 
subsist in third persons to the diminution in value 
of the estate although consistent with the passing 
of the fee.^® In general, the covenant extends to 
adverse claims or liens on the estate conveyed 
whereby the same may be defeated wholly or in 
part,^*^ whether, according to some cases, the claims 
or liens are uncertain and contingent or other- 

V 

la Tenn.—^Alllson v. Alllson, 1 Tergr. 

16. 

Perfonnance and breach In greneral: 

Of covenant of good right to con- 
vey, see infra § 97. 

Of covenant of warranty, see in- 
tra. §§ 116-112. 

11. Ala—^Tuskegee Land, etc., Co. v. 

Birmingham Realty Co., 49 So. 378, 

161 Ala 642, 23 L.R,A.,N.S., 992. 

IS. Mlch.—^Post V. Campau, 3 N.W. 

272, 42 Mich. 90, 94. 

13. Minn.—Carver v, Lane, 190 N.W. 

68, 69. 153 Minn. 203. 

14. N.Y. 

976, 136 N.Y. 577, 682, 18 L.R.A. 

543. 

15. N.Y.—^Anonymous, 2 Abb.N.Cas. 

56, 63. 

16L lowa—^Plrst Unitarian Soc. v. 

Citizens» Sav., etc., Co., 142 N.W. 

87. 162 lowa 389, 51 L.R.A,N.S., 

428, Ann.Ca8.1916B 575. 

Kan.—Shunk v. Puller, 236 P. 449, 

118 Kan. 682. 

Minn.—Carver v. Lane, 190 N.W. 68, 

69, 153 Minn. 203. 

N.Y.—Johnson v. State, 175 N.Y.S. 

784, 188 App.Dlv. 33, affirnUng 175 
N.Y.S. 234, 104 Misc. 201. 

Tex. —Pauli v. City of Dallas, Civ. 

App., 97 S.W.2d 1031, error dls- 
missed.' 

15 C.J. p 1286 notes 48. 57. 


wise.^® These rules should be considered in con- 
nection with the detailed discussions as to per- 
formance and breach of the covenant, including dis¬ 
cussions as to particular charges, claims, or liens, 
the existence of which will constitute a breach of 
the covenant, infra §§ 98-107. 

Broadly speaking, the covenant is an engagement 
that the title conveyed is urrencjimbered it is not 
a covenant to defend a suit on an encumbrance.20 
Where grantors covenant generally against encum¬ 
brances made by them, it may be construed as ex- 
tending to several as well as*joint encumbrances .21 

Apart from covenants implied under statute, 
from the use of particular words, considered su¬ 
pra § 13, what will constitute a covenant against 
encumbrances, as well as its scope, may become 
a question of construction, to be determined by 
the intention of the parties as manifested by the 
deed .22 Some statutes make detailed and manda- 
tory provision as to how a covenant that the prem- 
ises are free from encumbrances is to be con- 

strued.23 

The covenant has been regarded as a personal 
covenant, as shown supra § 22. According to the 
rule usually recognized, it is a covenant in praesenti 
and, if broken, it is broken, as soon as it is made,^^ 
or, as more specifically, stated. when the deed is 

the premises are free from encum¬ 
brances, except as aforesaid, restrlc- 
tions assumed hy grantee In war- 
ranty deed could not be extended be- 
yond those specifled In deed.—^Peigln 
v. Russek, supra. 

24. Ala.—^Alexander v. Bond Bros., 

168 So. 561, 232 Ala. 633—Colson 
V. Harden, 141 So. 639, 224 Ala. 
666—^Alger-Sullivan Lumber Co. v. 
Union Trust Co., 118 So. 760, 218 
Ala. 448—Blankenship v. Lanier, 
101 So. 763, 212 Ala. 60—^Annlston 
Lumber & Mfg. Co. v. Grlffla, 73 So. 
418, 419, 198 Ala. 122. 

‘Ark.—Smith v. Thomas, 278 S.W. 39, 

169 Ark. 1110—Kahn v. Cherry, 198 
S.W. 266, 131 Ark. 49. 

111.—^Meyers v. Veres, 246 IlLApp. 
127. 

Mich.—^Lavey v. Graessle, 224 N.W. 

436, 246 Mich. 681, 64 A.L.R. 1477. 
N.J.—Greenwood v. Robbins, 164 A. 
333, 108 N.J.Eq. 122—^Bmery v. 
Hansen, 161 A. 731, 107 N.J.Eq. 117 
—Goldsmith v. Meyer, 109 A. 298, 
94 N.J.Law 40—Eenman v. Mentz, 
62 A. 1117, 63 N.J.Bq. 613—Kellog 
V. Platt. 33 N.J.Law 328. 

N.M.—Parker v. Beetsley, 54 P.2d 687, 
40 N.M. 68—^Beecher v. Tlnnin, 189 
P. 44. 26 N.M. 69. 

N.Y.—Doonan v. KnUlea, 118 N.B. 
861, 222 N.Y. 399, reversing 166 N. 
Y.S. 1103, 170 App.Dlv. 964, and re- 
argument denied and remittitur 


-Forster v. Scott, 82 N.B. 


PaxaiSLOTmt right 

Mass.—^Prescott v. Trueman, 4 Mass. 
627, 3 Am.D. 246. 

17. Mass.—Shearer v. Ranger, 22 
Pick. 447. 

15 C.J. p 1236 note 67. 

18. Mass.—Shearer v, Ranger, s 
pra. 

16 aj. p 1236 note 67. 

19. Tex.—^Walcott v. Kershner, Com. 
App., 291 S.W. 195, reversing, Civ. 
App., 286 S.W. 902—^Paull v. City 
of Dallas, Civ.App., 97 S.W.2d 1031, 
1033, error dismissed. 

90. Mich.—S. C. Hali Lumber Co. v. 

Gustin, 20 N.W. 616, 54 Mich. 624. 
81. U.S.—^Duvall V. Cralg, Ky., 2 
Wheat 46, 4 L.Ed. 180. 

88. Me.—Cole v. Lee, 30 Me. 392. 
N.Y.—Steaxiard v. Bldridge, 16 Johns. 
264. 

15 C.J. p 1235 note 64. 

Sxceptad asLcambrances 
Grantee is presumed to have re- 
lied on covenants contained in deed 
and is not chargeable with notice of 
restrictions not referred to.thereln. 
—Peigln V. Russek, 226 N.Y.S. 268, 
131 Misc. 30. 

23. In New Tork, in vlew of th 
mandatory character of Real Prop.I 
S 253 subd 3, deflning what is mpan 
by freedom from encumbrances, un 
der a deed containing a covenant tha 
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delivered.25 The breach at the time the covenant 
is made may, however, be merely technical or noftii- 
nal;^® and, according to some cases, the covenant 
is in effect a covenant or contract of indemnity.27 
These general rules as to the time of breach and 
as to the nature of the covenant as one of indemni- 
iy should be considered in connection with the de- 
tailed discussions as to whether the covenant runs 
with the land, infra § 65, as to performance or 
breach, infra §§ 98-107, as to time to sue on cove- 
nants, infra § 122, and as to damages recoverable, 
infra § 145. 

The covenant of warranty, considered in detail 
infra §§ 47-49, has been distinguished from the 
covenant against incumbrances on the grounds that 
the former is in general a covenant in futuro and 
runs with the land, whereas the covenant against 
incumbrances is a covenant in praesenti, is broken 
when made, and does not run with the land,^* 
and that an eviction or its equivalent is in general 
an element of a breach of a covenant of warran¬ 
ty, but is not an element of a breach of a covenant 
against encumbrances.29 A like distinction in re- 
spect of eviction as an element of breach has been 
made between the covenant for quiet enjoyment, 
considered in detail, infra § 45, and the covenant 
against encumbrances.30 

Questions as to the effect of knowledge of the 


existence of encumbrances on the operative effect 
of a covenant against encumbrances are consid¬ 
ered supra § 39. 

§ 43. :-Easements 

Questions as to whether easements are encum¬ 
brances within the meaning of, and as to whether* 
the existence of easements constitutes a breach of, 
a covenant against encumbrances are considered in 
detail infra § 101. Questions as to the effect of 
knowledge of the existence of easement on the 
operative effect of a covenant against encumbranc¬ 
es are considered supra § 39. 

§ 44. -Taxes and Assessments 

Questions as to whether liens or charges for 
taxes or special assessments are ' encumbrances, 
within the meaning of, and as to whether the ex¬ 
istence of such liens or charges constitutes a 
breach of, a covenant against encumbrances are 
considered in detail infra § 106. 

Examine Pocket Parts for later cases. 

.§ 45. Covenant for Quiet Enjoyment 

The covenant for quiet enjoyment is an assurance 
against the effect of a defective titie and of any resuitant 
disturbanee, subject to such limitatione as are contalned 
in the conveyance. 


amended 120 N.E. 861, 223 N.T. 559 
—^Lauer v. Maga, 1 N.Y.S.2d 743. 
N.C.— Lockhart v. Parker, 126 S.B. 
313, 316, 189 N.C. 138, quotlng Cor- 
pna Jtirls. 

Ohio.— Lyons v. Chapraan, 178 N.B. 
24, 40 Ohio App. 1—Schick v, Ul- 
land, 24 Ohio N.P.,N.S., 401. 

Pa.—Herhert v. Northern Trust Co„ 
112 A 471, 269 Pa: 306. 

Wis.—Capital City Lumher Co. v. 01- 
son, 208 N.W. 891, 190 .Wis. 182. 

12 C.J. P 1247 note 16. 

Aoomal of rlght of aoticni 

(1) Covenant against encunahrandes 
in deed was broken as soon as made, 
and right of action for breach then 
acospued.—Gallison v. Downlng, 138 
N.E. 315, 244 Mass. 33. 

(2) Right of action for breach of 
covenant against encumbrances ac- 
crues immediately on executlon of 
deed.—Smith v. Thomas, 278 S.W. 39, 
IW Ark, 1110.. 

2S. Ala—^Balley v. Levy, 104 So. 
415, 213 Ala. 80. 

Conn.—Tomes v. Thompson, 161 A 
631, 112 Conn. 190, 72 AL.B. 297. 
in.—^Pirebaugh v. Wittenberg, 141 N. 
E. 379, 309 111. 536, reversing 227 
I11.APP. 77. 

N.C.—^Thompson v. Avery County, 5 
S.E.2d 146, 216 N.C. 405. 

Berger v. Weinstein, 63 Pa 
Super. 163. 


Tex.—Walcott v. Kershner, Com.App., 
291 S.W. 195, reversing Kershner 
v. Walcott, C1V.APP., 286 S.W. 902. 
12 C.J. p 1247 note 16. 

26. lowa.—^McClure v. Dee, 88 N.W. 
1093, 116 lowa 646, 91 Am.S.R. 181. 

N.T.—Green Point Sav. Bank v. Kro- 
kow, 266 N.T.S. 428, 236 App.Div. 
126. 

Ohio.—^Nyce v. Ohertz, 17 Ohio 71. 

15 C.J. p 1247 note 22. 

ImpUed covencuLt 

Covenant against encumbrances, 
implied, under statute, from use of 
certam words, looks to the future in 
certain respects, notwithstanding 
there is a technical breach as soon 
as made.—^Woodward v. Harlin, 39 
S.W.2d 8, 121 Tex. 46, reversing, Civ. 
App., 20 S.W.2d 158, and rehearlng 
denied 41 S,W.2d 204, 121 Tex. 46— 
Seibert v. Bergman, 44 S.W. 63, 91 
Tex. 411. 

27. N.T.—^Hansen v. Pattberg, 206 
N.T.S. 866, 212 App.Div. 49—Lauer 
V. Maga, 1 N.T.S.2d 743. 

Or.—De Carli v. 0'Brlen, 41 P.2d 411, 
160 Or. 35, 97 AL.R. 693. 

B.I.—^Zambarano v. Morvillo, 161 A 
106, 62 R.I. 438. 

Tex.—^Woodward v. Harlin, 39 S.W. 
2d 8, 121 Tex. 46, reversing, Civ. 
App., -20 S.W.2d 168, and rehearlng 
denied 41 S.W.2d 204, 121 Tex 46 
I. —Pauli V. City of Dallas, Clv.App., 
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97 S.W.2d 1081, 1033, error dis- 
missed—^Kershner v. Walcott, Civ. 
App., 286 S.W. 902, reversed on 
other grounds Walcott v. Kershner, 
Com-App., 291 S.W. 195. 

16 C.J. p 1247 note 22, p 1271 note 
25. 

28, N.J.—Kellog V. Platt, 33 N.J. 
Law 328—Greenwood v. Robblns, 
164 A 333, 108 N.J.Eq. 122. 

Pa.—^Herbert v. Northern Trust Co., 
.112 A 471, 269 Pa. 306. 

16 C.J. p 1236 notes 65-67. 

29, N.T.—Stanton v. Conley, 278 N. 
T.S. 275, 244 App.Div. 84—Sturmer 
V. Holden. 213 N.T.S. 339, 215 App. 
Div. 33—^Mead v. Stackpole, 40 Hun 
473. 

Pa.—Herbert v. Northern Trust Co., 
112 A 471, 269 Pa. 34)6. 

Performance and breach in general: 
Of covenant against encumbrances 
see infra 95 98-107. 

Of covenant of warranty see infra 
§§ 110 - 112 . 

30, N.T.—Stanton v. Conley, 278 N. 
T.S. 276, 244 App.Div. 84—Sturmer 
V. Holden, 213 N.T.S. 339, 216* App. 
Dlv. 33—^Mead v. Stackpole, 40 Hun 
473. 

15 C.J. p 1236 notes 66-67. 
Performance and breach of jcovenant 
for quiet enjoyment in general 
s^e infra § 108. 
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§ 45 

While it has been laid down that the covenant for 
quiet enjoyment goes to the possession and not 
to the title,si such covenant is an assurance against 
the consequences of a defective title and of any 
disturbance thereupon,32 and, broadly and general- 
ly speaking, it extends to all lawful outstanding 
claims on the premises conveyed,^^ subject to the 
general rule that it applies only to the acts of those 
claiming under paramount and lawful title existing 
at the time the covenant was made.^^ 

The covenant has been regarded as an agree- 
ment that the grantor will not trouble, molest, 
evict, nor disturb the grantee,®^ and also as a cove¬ 
nant against disturbance by any encumbrancer.^S 
As sometimes stated, the covenant not only bars 
the grantor from claiming the estate granted, but 
also requires him to defend it when assailed by a 
paramount title.37 Where, however, the party cove- 
nants for quiet enjoyment against himself and those 
claiming under him, he excludes the idea of a cove¬ 
nant against all the world.^* Various applications 
and qualifications of these rules are considered in 
connection with the detailed discussion of perform- 
ance and breach of the covenant, infra § 108. 

In general, the covenant operates prospective- • 
ly or in futuro,and it is usually held or recogniz- 


ed, subject to certain qualifications or limitations, 
that the covenant runs with the land as shown infra 
§ 66, and that there is no breach until there has 
been an eviction or the equivalent, as shown infra 
§ 108. 

What will and what will not constitute a cove¬ 
nant for quiet enjoyment is a question dependent on 
the true intention of the parties, as shown by the 
whole instrument.40 

The covenant of warranty, considered in detail 
infra §§ 47-49, and the covenant for quiet enjoy¬ 
ment are usually regarded as substantially equi¬ 
valent or identical in operation and etfect,4i and 
in some jurisdictions this operation and effect is 
given to the covenants of quiet enjoyment which 
are implied from the use of particular words.42 
Some cases have, however, noted distinctions be- 
tween these covenants,48 in stating or intimating 
that the covenant for quiet enjoyment is one to de¬ 
fend the possession merely, while the covenant of 
warranty is in addition an undertaking to defend 
the land and the estate in it,44 and that, in the 
case of the covenant of quiet enjoyment, the evic¬ 
tion is merely required to be of lawful right, while 
in the covenant of warranty the eviction must not 
only be of lawful right but by paramount title.46 


3L. IU.—^Beebe v. Swartawout, 8 111. 
162. 

N.Y.—Cassada v. Stabel, 90 N.Y.S. 

533, 98 App.Dlv. 600. 

Pa.—^Berger v. Welnsteln, 68 Pa. 
Super. 153. 

32. lowa.—^Kane v. Mlnk, 19 N.W. 
852. 853, 64 lowa 84, Quotlng Bou- 
vier Ii.D. 

16 C.J. p 1286 note 68. 

OtliM: deflaltioxis 

“An assurance against the conse¬ 
quences of a defective title, or of 
any disturbance in the enjoyment of 
the land conveyed.”—^Keel v. Ikard, 
133 So. 906, 907. 222 Ala. 617, citing 
Ck>cpiui juris—Caldwell v. EZirkpat- 
rick, 6 Ala. 60. 41 Ain.D. 36—*15 C.J. 
p 1236 note 68 [a]. 

Tnll title asLd. estate 
It has been said that the covenant 
refers to the full title and estate 
which the deed purports to grant.— 
KeeI v. Ikard, 133 So. 906, 222 Ala. 
617. 

83. Ala.—^Murgrove v. Cordova Coal, 
etc., Co., 67 So. 582, 191 Ala. 419. 
16 C.J. p 1236 note 73. 

34. N.Y.—Webb v. Alexander, 7 
Wend. 281. 

Okl.—^Brown v. International Land 
Co., 116 P. 799, 29 Okl. 341. 

Tex.—^Atter v. Brskine, 111 S.W. 186, 
50 Tex.Civ.App. 576. 

15 C.J. p 1279 notes 48. 49. 

35. N.Y.—Cassada v. Stabel, 90 N.Y. 
& 533. 98 App.Div. 600. 


sa Ala.—Keel v. Ikard. 133 So. 906, 
222 Ala. 617. 

37. 111.—Marvin v. Donaldson, 160 N. 
E. 179, 329 111. 30—Biwer v. Mar¬ 
tin, 128 N.K 618, 294 111. 488. 

3a Tex.—Atler v. Erskine, 111 S.W. 

186, 60 Tex.Clv.App. 676. 

15 C.J. p 1236 note 70. 

39. Ala.—^Musgrove v. Cordova Coal, 
etc., Co., 67 So. 582. 191 Ala. 419. 

111.—^Pirebaugh v. Wlttenberg, 141 N. 
K 379, 309 111. 536, reversing 227 
Ill,App. 77. 

N.Y.—Cassada v. Stabel, 90 N.Y.S. 

633, 98 App.Div. 600. 

N.C.—Quy V. First Carolinas Joint 
Stock Land Bank of Columbia, 164 
S.E. 323. 202 N.C. 803. 

Wash.—Whatcom Timber Co, v. 

Wright, 173 P. 724, 102 Wash. 566. 
15 C.J. p 1279 note 49. 

Covenantee’s failure or inability to 
obtain possession as breach see in¬ 
fra S 108. 

40. CaL—Stlllwell Hotel Co. v. An- 
derson, 50 P.2d 441, 4 Cal.2d 463. 

15 C.J. p 1236 note 78. 

Speoiflo wordB not required 
CaL—StiUwell Hotel Co. v. Anderson, 
supra. 

Covenant held one for quiet enjoy- 

Truvwfc 

Mont.—Green v. Baker, 214 P. 88, 66 
I Mont. 568. 

115 C.J. p 1236 note 68 [b]. 
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41. Ala.—^Keel v, Ikard, 133 So. 906, 
907, 222 Ala. 617. 

Neb.—Campbell v. Gallentine, 215 N. 

W. 111, 116 Neb. 789, 61 A.L.R. 1. 
15 C.J. p 1286 note 73, p 1238 note 
12 . 

SynonymoTUi 

Covenants of warranty are treated 
as synonymous with covenants for 
quiet enjoyment of the estate grant¬ 
ed.—Biwer V. Martin, 128 N.E. 618, 
522, 294 111. 488. 

42. Ark.—Gribbons v. Moore, 136 S. 
W. 937, 98 Ark. 601. 

Statutory deed 

Warranty deed with full statutory 
covenants of warranty Includes a 
covenant for the quiet enjoyment of 
the estate grranted.—^Marvin v. Don¬ 
aldson, 160 N.B. 179, 329 111. 30. 

43. Mass.—^Eramer v. Carter, 138 
Mass. 504. 

15 C.J. p 1236 notes 76, 76, p 1238 
note 13. 

44. Wash.—West Coast Mfg., etc., 
Co. V. West Coast Impr. Co., 66 P. 
97, 26 Wash. 627. 

16 C.J. p 1238 note 13. 

45. N.Y.—Fowler v. Pollng, 6 Barh. 
165. 

Performance and breach in general 
of: 

Covenant for quiet enjoyment see 
Infra S 108. 

Covenant of warranty see infra SS 

110 - 112 . 
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A covenant for further assurance has been dis- 
tinguished from a covenant for quiet enjoyment.'^® 

§ 46. Covenant for Further Assurance 

The covenant for further assurance relates both 
to the titie of the grantor and to the Instrument of 
>conveyancef and in general requires those bound by 
the covenant to make such further assurances as those 
entitied to the benefit of the covenant may iawfuily and 
reasonabiy require. 

The covenant for further assurance relates both 
to the titie of the vendor and to the instrument of 
conveyance to the purchaser,47 and operates as well 
to secure the performance of all acts necessary for 
supplying any defects in the former as to re¬ 
move all objections to the sufficiency of the latter.^S 
The effect of the covenant is that the grantor binds 
bimself and his heirs to make all such further as¬ 
surances of the land as shall Iawfuily and reason- 
ably be required by the grantee or his heirs>® 
The covenant applies only to the estate and in- 
terest granted, as shown supra § 31, which estate 
cannot be enlarged by the covenant.50 It is in- 
tended by the covenant, however, to give full ef¬ 
fect and operation to the estate and interest con- 
veyed by the deed.5i In some jurisdictions, the, 
statutory covenant for further assurance, implied 
from the use of certain words, relates only to 
such defects as the grantor can supply.52 

The covenant is prospective in operation,^^ and 
runs with the land, as shown infra § 67. 

No technical words are necessary to create the 
covenant.54 

A covenant that, if the grantors obtain titie 


§ 47 

from the United States, they will convey the same 
to the grantees by deed of general warranty, is a 
covenant for further assurance, entitling the gran¬ 
tees to a conveyance of the legal titie when the con- 
tingency happens, as shown infra § 109. There is 
authority for the view that a quitclaim deed with 
covenants of further assurance operates to convey 
to the grantee an after acquired titie to the prem- 
ises obtained by the grantor from a state or from 
the United States.56 

The covenant of a son for further assurance in 
respect of property which he expected to receive 
from his father on the latter’s death has been re- 
garded as valid where there was adequate consid- 
eration, the transaction was bona fide, and the 
father consented.®*^ 

The covenant of warranty, considered in detail 
infra §§ 47-49, has been distinguished from the 
covenant for further assurance.58 

Questions as to performance or breach of the 
covenant for further assurance are considered in 
various aspects and in detail, infra § 109. 

§ 47. Covenant of Warranty 

A covenant of warranty Is an undertaking or contract 
to compensate the grantee in money If titie falis, or, In 
general, to protect agalnst adverse and lawfui dalms 
and demands. 

A covenant of warranty in a deed has been 
defined as an undertaking to compensate the gran¬ 
tee in money if the titie fails,®^ a contract by which 
the grantor of land undertakes to protect the land 
from all lawfui claims and demands existing at the 
time of the grant,^® and as a covenant to defend, 


48. ProoeedtngB to esif oroe^ or to de- i 
tenuliLe^ rlgkts 

'"An essential dlfference between 
the covenant for further assurance 
and the covenants of quiet enjoyznent 
and warranty is that, on breach of 
the latter, the validity of the adverse 
claim must be determined by pro- 
ceedings taken by the adverse claim- 
ant against the grrantee, or by what 
is equivalent thereto, whlle, on a 
bili for specific performance of the 
covenant for further assurance, the 
validity of the claim is determined 
in a suit between the grantee and 
grantor, to which the claimant is not 
a party, and by which he is not 
bound.”—^Zabriskle v. Baudendistel, 
N.J.Ch., 20 A. 163, 165. 

47. Md.—Cochran v. Pascault, 64 
Md. 1. 

16 C.J. p 1236 note 80. 

48. Md.—Cochran v. Pascault, 64 
Md. 1. 

15 C.J. p 1236 note 80. 

49. Ark.—^Davis v. Tarwater, 15 Ark. 
286. 


N.Y.-Colby V. Osgood, 29 Barb. 839. 
15 C.J. p 1236 note 82. 
m, Misspiul 

In considering a statutory cove¬ 
nant for further assurance, it has 
been said that ”this covenant is sub- 
stantially a covenant that the vendor 
will, at the request and cost of the 
vendee, perform all ‘acts, deeds, con- 
veyances and assurances,* either by 
fine, recovery or other form of as¬ 
surance, which may be wanting to 
the confirmation of the vendee’s ti¬ 
tie.”—Armstrong Y. Darby, 26 Mo. 
517, 620. 

Sa W.Va.—Uhl V. Ohio River R. Co., 
41 S.B. 340. 51 W.Va. 106. 

51. N.J.—^Zabriskie v. Baudendistel, 
Ch., 20 A, 163. 

50. Mo.—^Armstrong v. Darby, 26 
Mo. 617—^Luther v. Brown, 66 Mo. 
App. 227. 

53. IlL—^Firebaugh v. Wittenberg, 
141 N.B. 379, 809 IlL 536, revers- 
ing 227 IlLApp. 77. 
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54. Ark.—Davis v. Tarwater, 16 Ark. 
286. 

Cal.—^Wholey v. Cavanaugh, 25 P. 
1112, 88 Cal. 132. 

55. U.S.—^Lamb v. Burbank, C.C.Or., 
14 P.Cas.No.8,012, 1 Sawy. 227. 

56. Cal.—^Wholey v. Cavanaugh, 25 
P. 1112, 88 Cal. 132—Smith v. Bran- 
nan, 13 CaL 107. 

Effect of quitclaim deed on after- 
acquired titie in general see the 
C.J.S. titie Deeds S 118, also 18 C.J. 
p 316 notes 43-61. 

57. Mass.—Pitch v. Pitch, 8 Pick. 
480. 

58. N.J.—^Zabrleskie v. Baudendistel, 
Ch,, 20 A. 163. 

16 C.J. p 1236 note 80 [b]. 

59. Cal.—^Tropico Land, etc., Co. v. 
Lambourn, 148 P. 206, 170 Cal. 83, 
38. 

Ohio.—^King v. Kerr, 5 Ohlo 165, 22 
Am.D. 777. 

60. Conn.—^Ring v. Hllbride, 19 A. 
519, 58 Conn. 109, 116. 



COTENANTS 


21 C.J.S, 


§ 47 

not the possession merely, but the land and the es- 
tate in it.®^ It is an assurance that the grantee and 
his heirs and assig^s shall not be deprived of the 
possession by force of paramount title,®^ Gener- 
ally spcaking, this covenant includes only such 
claims and suits as have a legal foundation,®® and 
does not include adverse claims or suits, without 
legal foundation, for which the covenantor is not 
responsible.®^ In general, the grantee under a 
warranty dced is entitled to the immediate pos¬ 
session of the property conveyed.®® Various ap- 
plications and limitations of these rules are con- 
sidered in the detailed discussion of performance 
and breach of the covenant, infra §§ 110-112. 

A covenant of warranty is not considered a 
debt until the covenant is broken.®® 

The general rtrle is that this covenant operates 
prospectively or in futuro,and it is usually held 
or recognized, subject to certain qualifications, that 
the covenant runs with the land, as shown infra 
§ 68, and that there is no breach until there has 
been an eviction or the equivalent, as shown infra 
§ 112 . 


It seems that the old common-law warranty was 
usually regarded as essentially real, as shown supra 
§ 22, and as applicable to estates of freehold.®® 
The covenant of warranty now in use, however, 
has been regarded or characterized in some cas¬ 
es as a personal covenant, as explained supra § 
22. In some jurisdictions, express warranties are 
given the same effect as implied warranties at com- 
mon law.®® 

No technical words are indispensable to a cove¬ 
nant of warranty,*^® but any language evidencing 
the intention of the parties is sufiScient.*^! 

Subject to certain limitations or qualifications, a 
covenant of warranty is in effect substantially the 
same as a covenant for quiet enjoyment, as shown 
supra § 45. It has been held or recognized that, 
in the absence of statutory provision to the con- 
trary, various usual covenants, at least those other 
than the covenant for quiet enjo 3 rment, are not em- 
braced in a covenant of warranty,^^ but in some ju¬ 
risdictions covenants of warranty are held to era- 
brace ali the usual common-law covenants,^® and 
various of the usual covenants are sometimes in- 
cluded by virtue of statute.74 


61. Mass.'—^Kramer v. Carter, 136 
Mass. 604. 508. 

Vt—Williams v. Wetherbee, 1 Alk. 
233. 241. 

62. N.Y.—^Rindskopf v. Farmers* L. 
& T. Co.. 58 Barb. 36. 

15 C.J. p 1238 note 10. 

BiglLt to rellef or restitutioiL 

The general rule that. where there 
is a mistake made by purchaser In 
regard to validity of grantor’s title 
as to land. the mistake is not ground 
for relief or restitution of amount 
mistakenly paid for a void title does 
not apply where a grantee receives 
a warranty of title.—Givens v. Tur- 
ner. 113 S.W.2d 1166, 272 Ky. 211. 

63. lowa.—^Thorne v. Clark, 84 N.W. 
701, 112 lowa 548, 84 Am.S.R. 356. 

Mlss.—^Presley v. Haynes, 180 So, 71, 
182 Miss. 44. 

15 C.J. p 1239 note 19. 

64. lowa.—^Thome v. Clark, 84 N.W. 
701, 112 lowa 548. 84 Am.S.R. 856. 

15 C.J. p 1239 note 19. 

65. Mont.—^Adams v. IXirfee, 216 P. 
664, 67 Mont 315. 

60l Vt.—^McKillop V. Burton, 74 A. 
T8, 82 Vt 403—Clark v. Wlnchell, 
53 Vt 408—Blackmer v. Blackmer, 
6 Vt 365. 

67. IlL—^Firebaugh v. Wlttenberg, 
141 N.E. 379, 309 IlL 536, reversing 
227 IlLApp. 77. 

N.!.—Greenwood v. Robbins, 164 A. 

833, 108 N.J.BQ. 122. 

N.C.—Guy V. First Carolinas Jolnt 
Stock Land Bank of Columbia, 164 


S.E. 323, 202 N.C. 803—Cover v. 
McAden, 112 S.E. 817, 183 N.C. 641. 
Waah.—^V^atcom Timber Co. v. 

Wright, 173 P. 724, 102 Wash. 666. 
Covenantee’s failure or inability to 
obtain possession as breach see in¬ 
fra S 112. 

63. Va.—Stout V. Jackson, 2 Band. 
132, 142, 23 Va. 132, 142. 

15 C.J. p 1237 note 6. 

69. IlL—Biwer v. Martin, 128 N.E. 
518, 294 IlL 488. 

7a N.C.—^Tarault v. Seip, 74 S.E. 3, 
158 N.C. 363. 

16 C.J. p 1239 note 22. 

71. N.C.—Tarault v. Seip, supra. 

16 C.J. p 1239 note 23. 

Xhtentioii to coavegr land 

Where there is a ciear intention 
apparent on the face of the deed 
to convey the land itself, and not 
merely the grantor^s right, title, and 
interest in the land, the deed will 
be eonstrued as a warranty, and not 
as a quitclaim deed.—^Kempner v. 
Beaumont Lumber Co., 49 S.W. 412, 
20 Tex.Civ.App. 307. 

72, P€L—Stewart v. West 14 Pa. 
336. 

Va.—^Marbury v. Thomton, 1 S.E. 

909, 82 Va. 702. 

15 C.J. p 1288 note 17. 

Covenaat of soUdxL not Incloded 
Deed covenanting “to warrant and 
forever defend * » ♦ the sald 

premises" did not contain a cove¬ 
nant of seizin.—Guy v. First Caro¬ 
linas Joint Stock Liand Bank of Co- 
lumbla. 171 S.E. 341, 206 N.C. 367. 
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73. S.C.—Morris v. Lain, 180 S.E. 
206, 207, 176 S.C. 310, 100 A.L.R, 
1189, quoting Corpns J^nzls. 

16 GJ. p 1238 note 14. 

74. Ky.—Eli V, Trent 241 S.W. 324* 
195 Ky. 26. 

Okl.—^Kimbro v. Harper, 238 P. 840, 
113 Okl. 46. 

16 C.J. p 1238 note 16. 

Wliat la.w grovevns 
It has been held that a statutory 
provision for reading various cove¬ 
nants into a statutory form of war¬ 
ranty deed was effective only as to 
the conveyance of real estate sltuat- 
ed in the state by which the stat¬ 
ute was enacted and could not affect 
real property in another state; in a 
state in which such statute exists, 
the court cannot read covenants Into 
a conveyance of lands in another 
state, containing a general warranty, 
unless provision therefor is made hy 
a law, of such other state, and, In 
the absence of any such law, the 
oourts of the forum may at most 
glve sueh effect to the conveyance 
as would be given to it at common 
law.—Alcorn v. Epler, 206 IlLApp. 
140. 

In MisslBslppi 

(1) Under statute, the word “war¬ 
rant,” wlthln warranty' deed, em- 
braces ali flve covenants of warran¬ 
ty known to common law, Including 
seisin, power to sell, freedom from 
encumbrance, quiet enjoyment, and 
warranty of title. 

Ky.—Dortch's Ex'r v. Willoughby,. 
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§ 48. - General Warranty 

A covenant of general warranty relatas to the titie 
and to the rlght, Interest, or estate granted, 

The covenant of general warranty has been char- 
acterized as the broadest and most effective cove¬ 
nant. 7® While questions as to possession or inter- 
ference with possession may be involved, as appears 
from the detailed disctission as to eviction in con- 
nection with breach of the covenant, infra § 112, 
a covenant of general warranty relates to the 
titie,76 and, as a general nile, only to the titie as 
it existed at the time the conve 3 rance was made,77 
although an exception to the rule has been recogniz- 
ed where the subsequent but prevailing titie is cre- 
ated by the act of the covenantor,78 as more fully 
appears in the discussion of performance and 
breach of the covenant, infra § 110. While, un¬ 
der some circumstances, the warranty may, in con- 


§ 48 

nection with the description of the land conveyed, 
refer to and include the quantity or area, 76 usual- 
ly the covenant does not warrant nor guarantee the 
quantity of land.®® Questions as to the creation by 
description of premises of implied covenant in re- 
spect of the quantity oi land are considered supra 
§ 16. 

The covenant does not pass any estate,®^ nor does 
it enlarge®2 nor restrict®® the estate conveyed; 
but it may be a circumstance to be considered in 
determining the estate which it was intended to 
grant.®^ 

The covenant extends to the right, interest, or 
estate granted.®® Where the deed duly construed 
purports to convey the fee, it has been held that a 
covenant to warrant and defend the premises 
against the lawful claims and demands of ali per- 
sons is a warranty of title.®6 The covenant does 


113 S.W.2d 832. 272 Ky. 231, apply- 
ing law of Mlssisslppl. 

Misa.—^Martin v. Partee, 83 So. 673, 
121 Mias. 482. 

(2) A covenant by a vendor of land 
that the wlll forever warrant and 
defend the titie thereto does not, 
however, Include a covenant of selz- 
In.—Staton v. Henry, 94 So. 237, 180 
Mlss. 372—Wltty v. Hightower, 20 
Mlss. 478. 

Xa South l>afcota 

"Warranty deed*’ purports to con¬ 
vey fee titie to property free and 
ciear ’ of all Incumbrances.—^Pirst 
Nat. Bank v. Bowe, 273 N.W. 4, 66 
S.D. 256. 

7B- Tex.—Compton v. Trico 011 Co., 
Civ.App., 120 S.W.2d 534, 537, er¬ 
ror refused. 

OovemaiLt oue of geueral warxcuLty 
Ky.—^Fennessey v. Abbott, 6 Ky.Op. 
42. 

Mont—Green v. Baker, 214 P. 88, 66 
Mont 568. 

7a Qa.—^Pinn v. Llfsey, 150 S.B. 908, 
909, 169 Ga. 599, quotlng Ooxpus 
Jtixls, and reversing Lifsey v. 
Finn, 145 S.E. 619, 38 Ga.App. 671, 
and conformed to Lifsey v. Finn, 
151 S.E. 392, 40 Ga.App. 736. 

Tex.—Cock V. Norwood, Civ.App., 243 
S,W. 571—Glllespie v. Gray, Clv. 
App., 230 S.W. 1027, error refused 
—^Mosteller v. Astin, 129 S.W. 1136, 
61 Tex.Civ.App, 465. 

15 C.J. p 1226 note 33, p 1239 note 24. 

77. Ga.—^Finn v. Lifsey, 160 S.E. 908, 
909, 169 Ga. 599, quoting Okizims 
jruxis, and reversing Lifsey v. 
Finn, 146 S.B. 619, 38 Ga.App. 671, 
and conformed to Lifsey v. Finn, 
161 S.E. 392, 40 Ga.App. 735. 

Tex.—^Hoge v, Garcia, Civ.App., 296 
S.W. 982. 

15 C.J. p 1239 note 25. 


78- Me.—Curtis v. Deering, 12 Me. 
499. 

Vt.—Staples V. Fllnt, 28 Vt. 794. 

79. Tex.—^Davis v. Faln, Civ.App., 
162 S.W. 218—^Reeves v. Llndsey, 
2 Tex.Unrep.Cas. 309—Webb v. 
Brown. 2 Tex.Unrep.Cas. 36. 

15 C.J. p 1226 note 34, p 1239 note 27. 

80. Tex.—^Rahl v. Compton, Clv. 
App., 112 S.W.2d 609—Reid v. 
Byrd, Civ.App., 84 S.W.2d 306— 
Brlley v. Hay, Civ.App., 13 S.W.2d 
997—^Ross V. Brewer, Civ.App., 261 
S.W. 307—^Liberto v. Sanders, Civ. 
App., 248 S.W. 120, reversed on oth- 
er grounds, Com.App., 259 S.W. 
1080—Cock V. Norwood, Civ.App., 
243 S.W. 571—Gillespie v. Gray, 
Civ.App., 230 S.W. 1027—Nicholson 
V. C. C. Slaughter Co., Civ.App., 217 
S.W. 716, error refused—Mosteller 
V. Astin, 129 S.W. 1136, 61 Tex.Civ. 
App. 455. 

15 C.J. p 1226 note 33, p 1239 note 
24. 

Breach of covenant by dedciency in 
number of acres see infra § 110. 

81, Wash.—West Coast Mfg., etc., 
Co. V. West Coast Impr. Co., 66 P. 
97. 26 Wash. 827, 62 L.R.A. 763. 

82, Fla.—Cromartie v. Everglade 
Lumber Co., 129 So. 767, 100 Fla. 
532. 

Mass.—Corbln v. Healy, 20 Pick. 614. 
S.C.—^Mathis v. Halr, 99 S.E. 810, 112 
S.C. 320. 

Tex.—^Wilson v. Wilson, Clv.App., 118 
S.W.2d 403. 

Wash.—^West Coast Mfg., etc., Co. v. 
West Coast Impr. Co., 66 P. 97, 
26 Wash. 627, 62 L.R.A. 763. 
W.Va.—King v. Smith, 106 S.E. 704, 
88 W.Va. 812. • 

88. Wash.—^West Coast Mfg., etc., 
Co. V. West Coast Impr. Co., 66 P. 
97, 25 Wash. 627, 62 L.R.A, 763. 
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84, S.C.—Mathis v. Hair, 99 S.E. 810, 
112 S.C. 320. 

85, 111.—^Marvin v. Bonaldson, 160 
N.E. 179, 329 111. 80—Biwer v. Mar¬ 
tin. 128 N.E. 618, 294 111. 488. 

Mass.—Corbin v. Healy, 20 Pick. 514. 
Easemeuts or i&oorporeai rlghts 

(1) Basement appurtenant was in- 
cluded in covenant.—^Weaver v. 
Propst, Tex,Clv.App., 28 S.W.2d 872, 
error refused. 

(2) Water rights not appurtenant 
to the land were not within’the gen¬ 
eral covenant.—George v, Roblson, 63 
P. 819, 23 Utah 79. 

Tlmber 

Warfanty In deed of land did not 
apply to timber unless it was part of 
the realty and was Intended to be 
conveyed.—Cheatham v. Head, 262 
S.W. 622, 203 Ky. 489. 

O^oeral warranty xLot reduced to spe- 
olal warranty 

Where a certaln parcel of land was 
included in the description of the 
land conveyed, the character of the 
covenant was not changed from one 
of general warranty to one of spe- 
cial warranty by a recltal added to 
the description In view of the fact 
that such recital did not necessarily 
limlt the description.—^Dotson v. 
Blankenahip, 6 S.W.2d 1073, 224 Ky. 
638. 

Bxtent of Uablllty 

A grantor’s liability as warrantor 
extends to failure of titie to land 
which, by Its terms, the deed pur¬ 
ports to convey.—^Peavy-Moore Lum¬ 
ber Co. v. Duhig, Tex.Civ.App., 119 
S.W.2d 683, error granted. 

86, ‘nrndlvlded iuteareat” and ‘‘prent. 
laes’' 

A deed purporting to grant, bar- 
galn, and sell “the following describ- 
ed real estate . . , to wit: AU 

our undivided interest,” and contain- 
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not extend to land included by mistalce,®^ nor em- 
brace land not described in the deed.^^ Questions 
as to the limitation of a covenant of general war- 
ranty to the estate conveyed are considered in vari- 
ous aspects supra § 3L 

While covenants of seizin, of good right to con- 
vey, of freedom from encumbrances, and to war- 
rant and defend against the lawful claims of ali 
persons are sometimes referred to as covenants 
of general warranty,^» yet, subject to certain stat- 
utory modifications,90 the obligation in a general 
warranty of title is not, in general that the cove- 
nantor is the tnie owner,®! or that he is seized in 
fee, with the right to convey,®^ but that he will de¬ 
fend and protect the covenantee against the right- 
ful claims of all persons thereafter asserted,®^ 
under title paramount to that conveyed.^^ It has 
been stated broadly that the covenant is to the ef- 
fect that the grantor has not conveyed the same es¬ 
tate or any right, title, or interest therein to any 
person other than the grantee and that the proper- 
ty conveyed is free from encumbrances.®® It im- 
plies that the grantor has not done any act nor cre- 
ated any encumbrance by which the estate grant- 
ed by him could be defeated;®® and unless it is 
otherwise provided, it has the effect of warranting 
against claims and judgments outstanding against 


the grantor but is not a warranty against claims 
and judgments outstanding against the grantee.®7 
The covenant includes a warranty against the 
state,®® and the United States.®® 

Where a grantor conveys with ''warranty” only, 
the covenant will be regarded as a "general war¬ 
ranty.”! 

In Louisiana, in determining the extent of the 
warranty or the obligation of the vendor of im- 
movable property, where the transfer is made with 
a stipulation of general warranty, the act of sale 
alone is to be considered and construed with the 
law declaring the effect of a general warranty, in 
the absence of allegations and proof of error.2 

The rules stated in this section should be con¬ 
sidered in connection with the discussion of per- 
formance and breach of the covenant infra §§ 110^ 
112 . 

§ 49. -Special Warranty 

A covenant of warranty Ia special when It Is llmlted 
or restricted, In Its operatlon, to certain persons or 
claims. 

A covenant of warranty is special when it ap- 
plies only to certain persons or claims to which 
its operation is limited or restricted.® Covenants of 


iBLg the covenant descrihed in the 
text, was construed as purporting: to 
convey the fee, and the deed con- 
tained a covenant of title appllcable 
to the fee and to the claims of third 
persons; the word ‘‘premisefe,’* as 
used in the covenant, meant '*only 
the property, the land, described in 
the deed, whether the quantum of 
Interest be the entire fee or an un- 
divided interest therein.”—Coston v. 
McClelland. 127 So. 17$, 177, 220 Ala. 
S9S. 

817. Tex.—^Laufer v. Mopplns, 99 S. 
W. 109, 44 Tex.Civ.App. 472. 

88; Ga.—^Littleton v. Green, 61 S.B, 
693, 130 Ga. 692. 

89. Ala.—^Blalr v. Morris, 101 So. 
746, 212 Ala. 91, 

Ih. MlBsinippi 

A sroneral warranty in a convey- 
ance includes a warranty against en¬ 
cumbrances.—^HI cIes v. Sullivan, 89 
So. 811, 127 Mlss. 148—Martin v. 
Partee, 83 So. 673, 121 Miss. 482. 

90. Ga.—Osbum v. Prltchard, 30 S. 
B. 656, 104 Ga. 146. 

m.—King V. King, 74 N.B, 89, 215 

111 . 100 . 

15 C.J. p 1239 note 31. 

91. Wash.—West Coast Mfg., etc.. 
Oo. V. West Coast Impr. Co., 66 P. 
97, 26 Wash. 627, 62 L.BA. 763. 

16 C.J. p 1239 note 34. 


99- Wash.—West Coast Mfg., etc., 
Co. V. West Coast Impr. Co., supra. 

15 C.J. p 1239 note 84. 

93- Wash.—West Coast Mfg., etc., 
Co. V. West Coast Impr. Co,, supra. 

16 C.J. p 1239 note 34. 

94- Ky.—^Walter v. Rohinson, 174 S. 
W. 503, 163 Ky. 618. 

N.T.—^Powler v. Poling, 6 Barb. 165. 
Baxxing' coveoaantor aacid helra «ad 
nndertaldiLg to defend 
Covenants of warranty constitute 
an engagement or covenant that the 
covenantor and his heirs shall be 
barred from ever clalming the estate, 
and that he and they shall under- 
take to defend It when assalled by a 
paramount title.—Biwer v. Majtin, 
128 N.£]. 518, 294 111. 488. 
xrot gaaz«n.ty of perfect title 

( 1 ) “The covenant of warranty Is 
not an absolute guaranty of per¬ 
fect title, but is simply an assur- 
ance to the grantee of qulet enjoy- 
ment of the title conveyed, and that 
thj covenantor and his heirs will not 
thereafter clalm the estate, but will 
undertaJte to defend it whenever as¬ 
salled by paramount title."—Smith 
V. Gaub, 123 N.W. 827, 19 NJ5. 337, 
340. 

(2) Warranty of title does not 
covenant for a perfect record title 
but only for an actual fee-slmple ti¬ 
tle, that is to say, one free of actu- 
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al, as dlstingulshed from technlcal, 
defects.—^Presley v. Haynes, 180 So. 
71, 182 Mlss. 44. 

95. Tex.—Compton v. Trico'Oli Co., 
Clv.App., 120 S.W.2d 534, error re- 
fused—^Rives v. James, Civ.App., 3 
S.W.2d 932, error dlsmlssed. 

96. Pa.—^Herbert v. Northern Trust 
Co., 112 A. 471, 269 Pa. 306. 

97. Okl.—Storm v, Gamett, 227 P. 
417, 99 Okl. 284. 

9& Wash.—West Coast Mfg., etc., 
Co. V. West Coast Impr. Co., 66 P. 
97, 26 Wash. 627, 62 L.R.A. 763. 

15 C.J. p 1220 note 36. 

99. N.C.—Cover v. McAden, 112 S.B. 
817, 183 N.C. 641. 

1. W.Va.—Allen v. Teater, 17 W.Va. 
128. 

2. La.—^liong V. Grishand, 123 So. 
492, 38 La.App. 436. 

3. U.S.—^Buckner v. Street, C.C.Ark., 

16 P. 366. 5 McCrary 69. 

Md.—Glttlngs V. Worthington, 9 A. 
228. 67 Md. 139. 

Ohio.—^Pountaln Square Theatre Co. 
V. Pendery, 6 Ohio Clr.Ct.,N.S., 78, 

17 Ohio Clr.Dec. 286, afflrming 3 
Ohio N.P.,N.S., 41. 

16 C.J. p 1239 note 40. 

**Sp<Msiial wsnauty deed” 

It has been stated broadly that a 
"special wlarranty deed" simply war- 
rants title against all defects there- 
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special warranty have been expressed in various 
forms.'^ 

A warranty* against all persons, or the claims of 
ali persons, claiming by, through, or under the 
grantor cannot be extended to a general covenant 
of warranty against all persons.® It has been held 
or recognized that a covenant of this t3rpe refers 
in general only to the existing title or interest 
granted,® and, consequently, does not bar the cove- 
nantor from claiming the same premises against 
his own covenantee, or grantee by title acquired 
subsequent to the making of his own deed.^ While 


§ 49 

there is authority for the view that a covenant of 
special warranty does not cover a lien for taxes 
arising while the grantor was the owner, because 
of his failure to pay such taxes, where the grant 
was of his right, title, and interest,* it has been held 
or recognized that a covenant of special warranty 
may extend to acts of, or claims created by, the 
grantor while he was the owner of the property.® 

The niles here stated should be considered in con- 
nection with the discussion of performance and 
breach of the covenant of warranty, infra §§ 110- 
112 . 


Jn done or suffered by grrantor.— 
Reeves v. Wlsconsin & Arkansas 
Lumber Co., 42 S.W.2d 11, 184 Ark. 
254. 

4. Mo.—Miller v. Baylesi” 74 S.W. 

648, 101 Mo.App. 487. 

15 C.J. P 1239 note 40. 

Tarious forma regarded os apedal 
warmaty 

(1) “Against all persons claiming 
by, through, or under’* the grantor.— 
Raymond v. Raymond, 10 Cush., 
Mass. 134—16 C.J. p 1239 note 40. 

(2) “Against the lawful claims of 
all persons claiming by, from, 
through, or under the grantor.”— 
Fountaln Square Theatre Co. v. 
Pendery, 6 Ohlo Cir.Ct,N.S., 78, 17 
Ohio Cir.Dec. 285, ajOlrming 3 Ohio 
N.P.,N.S., 41. 

(3) “Against the lawful clalm of 
all persons whomsoever, by, through 
and under” the grantor.—Burton v. 
Price, 141 So. 728, 105 Fla 544. 
Holding throngli or nndor” 

(1) Covenant of warranty “against 
the lawful claims or demands of all 
persons, holding through or under 
us” is made a special covenant by 
the clause “holding through or under 
us,” the restriction not relating to 
the nature of the encumbrances cov- 
ered by the warranty, but to the 
time and manner in whlch they ac- 
crued.—^Dothan Nat. Bank v. Hollis, 
103 So. 589, 212 Ala. 628. 

(2) “Holding through” the grantor 
implies a claim or encumbrance cre¬ 
ated by the act of the grantor, 
while “holding under” the grantor 
has a wider meaning.—Hothan Nat. 
Bank v. Hollis, supra. 

(3) Dower and homestead claims 
of a wife are not covered by the 
huaband’s covenant against those 
claiming “under” hlm.—^McGracken v. 
Taylor, Tex.Civ.App., 146 S.W. 698. 
^amuLt gpeclflUy” 

The words “warrant speclally** in 


a conveyance is merely a covenant 
that the grantor and his heirs and 
representatives warrant the title 
against the claims of all persons 
claiming through or under the gran- 
tor.—Jones v. Metzger, 96 So. 161, 
132 Miss. 247. 

Special warranty not ozeated. 

Deed in which grantors covenant- 
ed that at delivery they were law- 
fully selzed and possessed of absolute 
estate in the land, and that it was 
free and ciear from all encumbrances 
except a named mortgage, and that 
“they wlll warrant forever defend 
the title” to the same. Is not a spe- 
cial warranty against the mortgage 
mentioned.—^Holland v. W. C. Belcher 
Land Mortg. Co., Tex.Clv.App., 248 S. 
W. 803. 

/ 

5. Fla.—^Burton v. Price, 141 So. 
728, 105 Fla. 544. 

Mass.—^Raymond v. Raymond, 10 
Cush. 134. 

15 C.J. p 1240 note 42. 

Frior owner ' 

(1) Covenant of special warranty 
did not protect purchaser against 
claims of children of vendor*s gran¬ 
tor, slnce special warwuity does not 
protect grantee from claims against 
such grantor.—Kentucky River Coal 
Corporation v. Swift Coal & Tlmber 
Co., 299 S.W. 201, 221 Ky. 693. 

(2) Qultclaim deed warrantlng title 
against persons claiming title by, 
through, or under grrantor relieved 
grantor of warranty against home¬ 
stead claim of persons from whom 
the grantor had acquired his interest 
in the property by a deed of general 
warranty in form, whlch was in fact 
intended as a mortgrage.—^Hein v. 
Henry, Tex.Clv.App., 299 S.W. 456. 

6. Ohio.—^Fountain Square Theatre 
Co. v. Pendery, 6 Ohio Clr.Ct., N.S., 
78, 17 Ohio Cir.Dec. 285, afflrming 
3 Ohio N.P.,N.S., 41. 

15 C.J. p 1240 note 43. 


FaraanoTiat title 

Where a purchaser accepts a deed 
of conveyance contalning a warranty 
of title expressly limlted to claims 
under the vendor, the covenant, in 
effect declares the vendor does not 
warrant against a title paramount, 
and nothing short of fraudulent In- 
tent of the vendor In representlng his 
title to be good, or concealment 
where the duty of dlsclosure exlsts, 
can authorize rellef for his misrep- 
resentatlons as to the title.—^Haw- 
thome V. Odenson, 120 A. 797, 94 N. 
J.Fq. 588. 

7. tr.S.—^Lamb v. Burbank, C.C.Or., 
14 F.Cas.No.8,012, 1 Sawy. 227. 

15 C.J. p 1240 note 43. 

8. Ohio.—^Fountaln Square Theatro 
Co. V, Pendery, 6 Ohio Cir.Ct.,N.S., 
78, 17 Ohio Cir.Dec. 285, afflrming 
8 Ohio N.P.,N.S., 41. 

9. Statntoxy regnlatloB. 

Under Code Pub.Gen.L.1924 art 21 
§ 76, covenant of special warranty 
makes it grantoi^s duty to defend 
title against claims which he may 
have created at any prior time; in 
suit for breach of covenant of special 
warranty, based on fact that defend- 
ants had previously conveyed ad¬ 
jacent land to another undqr deed 
contalning covenant restrlctlng use 
of plaintlffs* land, the fact that de- 
fendants had parted with and reac- 
qulred property sold plalntlfCs after 
making conveyance imposing restric¬ 
tion was not a defense.—^Wempe v. 
Schoentag, 163 A. 868, 163 Md. 647. 

Taxes 

It has been held that, where a 
grantor conveys land by special war¬ 
ranty, he is under obllgation to pay 
accrued taxes or to notlfy the pur¬ 
chaser of proceedings for the foreclo- 
sure of a certificate of delinquency.— 
Colllns V. HofCman, 133 P. 450, 74 
Wash. 264. 
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C. COVENANTS AS TO TJSE OF RBAL PEOPERTY 


§ 50. In General 

Since the validity of covenants or restrictions in 
conveyances as to the use and improvement of 
real property together with the construction, op- 
eration, and enforcement of such covenants or re¬ 
strictions are ordinarily questions not depending 
on the character of the stipulation as being techni- 
caily in the nature of a covenant, or of a condi- 
tion, or of a restriction, they are discussed in the 
C.J.S. title Deeds §§ 162-171, also 18 CJ. p 386 
note 16-p 404 note 27. Restrictions in leases as 
to the use of the premises are discussed in the C. 
J.S. title Landlord and Tenant § 238, also 35 C. 
J. p 1185 note 78-p 1187 note 2. 

§ 51. Buildings, Structures and Improve- 
ments 

The construction and operation of covenants 


or restrictions in deeds as to buildings, structures, 
and improvements, including the character, height, 
and location of such buildings, etc., are discussed 
in the CJ.S. title Deeds §§ 164-166, also 18 C.J. 
p 386 note 16-p 393 note 7. 

§ 52. -Tenement Houses 

Covenants or restrictions as to the erection of 
tenements, flats, or apartment houses on the prop¬ 
erty conveyed are discussed in the C.J.S. title Deeds 
§ 164, also 18 C.J. p 392 notes 78-80. 

§ 53. Nuisances and Particular Occupations 

Covenants or stipulations prohibiting the use of 
property for business, manufacturing, or offensive 
purposes are discussed in the C.J.S. title Deeds § 
165, also 18 CJ. p 393 notes 83-6. 


D. COVENANTS ETJNNING WITH THE LAND 


§ 54. In General 

Covenants running with the land are such as so affect 
the land that their beneflts or obitgationa pasa with the 
ownerahlp. It is ordinarily stated as essentlal that 
they affect the land, that they be Intended to run with 
it, and that there be privity of estate or contract be- 
tween the orlginal parties. 

A covenant running with the land is one so re- 
lating to the land,^® or which so ‘‘touch^s and con- 
cems the land’^ itself,ii that its benefit or obliga- 
tion passes with the ownership^^ irrespective of 
the consent of subsequent parties.13 Some authori- 


ties consider that only real covenants run with the 
land^^ and such covenants ordinarily do run with 
the land, whereas personal covenants ordinarily do 
not so run in the absence of express stipulation, as 
is stated supra § 22. However, covenants which 
are by some authorities considered as “personal” 
have nevertheless been held to run with the land, 
as in the case of certain covenants of title discuss¬ 
ed infra §§ 63-68. A covenant will not run with 
the land merely because it is part of the considera- 
tion expressed in a deecL^® Parol covenants of 
themselves do not run with the land.l® 


la Ky.—Commonwealth v. Blkhom- 
Piney Coal Min. Co., 43 S.W.2d 684, 
686, 241 Ky. 245, citingr Corpus jru- 
zls. 

Ohio.—^Northern Ohlo Traction & 
liifht Co. V. Quaker Oats Co., 152 
N.E. 6, 9, 114 Ohlo St. 685, clting 

Coipus JUils. 

P€U—^De Sanno v. Earle, 117 A. 200, 
273 Pa. 265. 

Va.—^Dickinson v. Hoomes, 8 Gratt. 
353, 403, 49 Va. 353. 403. 

11. Tex.—^Beckham v. Ward County 
Irr. Dlst. No. 1, ClvApp., 278 S. 
W. 316. 

16 C.J. p 1240 note 48. 

Xu aetermluln^r whetlier covenants 
^H^ouoh” and “eonoeni’* land so as to 
run with the land, court must decide 
on the facts In each case whether 
the covenants In purpose and' effect 
substantlally alter legal rlg^hts which 
otherwise would flow fTom ownershlp 
of the land.—^Neponslt Property Own- 
ors' Ass^n v. Emigrat Industrlal Sav. 


BanlE, 15 N.B.2d 798, 278 N.T. 248, 

118 AL.R. '912, afiinning 800 N.T.S. 

1341, 252 App.Oiv. 876 and answering 

questions certlfled 300 N.T.S. 1368, 

253 App.Dlv. 722, reargument denled 

16 N.B.2d 852, 278 N.T. 704, 118 A.Ii. 

R. 982. 

12. Ark.—^Bank of Hoxie v. Merl- 
wether, 265 S.W. 642, 166 Ark. 39. 

ria,—Osius v. Barton, 147 So. 862, 
109 Pia. 566, 88 A,L.R. 394—Bur- 
dine v. Sewell, 109 So. 648, 92 Fla. 
375. 

lowa.—lowa Implement Co. v. ^tna 
Bxplosives Co., 165 N.W. 408, 181 
lowa 1186. 

Md.—Union Trust Co. of Maryland v. 
Hosenburg, 189 A. 421, 171 Md. 
409. 

16 C.J. p 1240 note 49. 

Apportionablllty see in£ra § 82. 

Covenants conferring beneflts see in¬ 
fra § 62. 

Covenants Imposing burdens see In- 
fm i 69. 


Easements, servltudes, liens, or 
charges see Infra § 73. 

13. N.T.—^Neponsit Property Own- 
ers’ Ass'n v. Bmigrant Industrlal 
Sav. Bank, 15 N.E.2d 793, 278 N.T. 
248, 118 A.Ii.R. 973, afflrxnlng 800 
N.T.S. 1341, 262 App.Dlv. 876, and 
answering questions certlfled 300 
N.T.S. 1363, 263 App.Dlv. 722, re- 
argument denled 16 N.E.2d 852, 278 
N.T. 704, 118 A.D.R. 982. 

Wyo.—^Llngle Water Users* Ass'n v. 
Occidental Bullding & Loan Ass'n, 
297 P. 385, 48 Wyo. 41. 

14. Ga,—Smith v. Gulf Reflning Co., 
134 S.B. 446, 162 Qa. 191, 51 A.L.R. 
1823. 

Or.—^First Nat Bank of Albany v. 
Klock Produce Co., 166 P. 955, 86 
Or. 403. 

15. S.C.—^Bpting V. Lexlngton Water 
Power Co., 181 S.B. 66, 177 S.C. 308, 
102 A.L.R. 773. 

16. Ky.—^Kentucky Central R. Co. v. 
Kenney, 82 Ky. 164. 
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The common-law test of a covenant running with 
the land requires that its performance or nonper- 
formance must affect the nature, quality, value, or 
mode of enjoyment of the estate demised to which 
it must relate.^*^ The essentials of such a covenant 
have been stated to be that the grantor and gran- 
tee must have intended that the covenant run with 
the land; the covenant must affect or concem the 
land with which it runs; and there must be privity 
of estate between the party claiming the benefit and 
the party who rests under the burden.i3 It has 
been held to make no difference in determining 
whether a covenant runs with the land whether the 
method of enforcement is at law or in equity,^^ 
but under some authority a stipulation not in the 
form of a technical covenant sealed by the grantee, 
and for that reason not held a covenant running 
with the land, will not be enforced at law, although 
relief may be had in equity.20 

Where the intention of the parties is the deter¬ 
mining factor, such intent will be ascertained from 
the facts, as appear from the grant itself and the 
surrounding circumstances.21 

Where a statute directs what covenants shall run 
with the land, covenants other than those specified 
do not run.22 


§ 54 

Covenants of title, Whereas in England all cove¬ 
nants for title appear to run with the land,^^ the 
weight of American authority is that covenants in 
praesenti do not run with the land^^ and that cove¬ 
nants in futuro do so run,26 but that even the latter 
cease to run with the land from the time they are 
broken, as considered infra § 74. The usual cove¬ 
nants in praesenti are seizin, right to convey, and 
against encumbrances, and the usual covenants in 
futuro are quiet enjoyment, further assurance, and 
warranty, as discussed supra §§ 40-49. These cove¬ 
nants descend to heirs and vest in assignees,26 al¬ 
though the assignment is by quitclaim deed,27 or 
bargain and sale deed,28 and cannot pass or be 
assigned otherwise than with the land to which 
they are annexed.29 

Covencmt as to acreage, A covenant in a deed 
as to acreage does not run with the land.30 

Covenants in leases, express or implied, as run¬ 
ning with the land are considered in the C.J.S. title 
Landlord and Tenant § 240, also 35 C.J. p 1187 note 
10-p 1189 note 32. 

Licenses in real property, as distinguished from 
covenants running with the land, are considered in 


TTtah.—^Knlght v. Southem Pac. CJo„ 
172 P. 689, 52 Utah 42. 

Pailnre to pnt afirreenent Iu wrlt- 
lug, such as a mortgrage, evldences 
an intention on the part of the pai> 
ties that the covenant is not to run 
with the land.—^Bradford Realty Cor¬ 
poration V. Beetz, 142 A. 895, 108 
Conn. 26. 

17. Ga.—Smlth v. Gulf Reflnlng Co.j 
134 S.B. 446, 162 Ga. 191, 61 A.Ii.11. 
1328—Rosen v. WollE, 110 S.H. 877, 
162 Ga. 678. 

ni.—Keogh V. Peck, 147 N.B. 266, 316 
ni. 318, 88 A.Li.R. 1161. 

Md.—Safe Deposlt & Trust Co. of 
Baltlmore v. Baltlmore-Gillet Co., 6 
A.2d 226. 

S.C.—Bpting V. Lexingrton Water 
Power Co., 181 S.B. 66, 177 S.C. 308, 
102 A.L.R. 773. 

la N.T.—^Neponsit Property Own- 
ers’ Ass’n v. Emigrant Industria! 
Sav. Bank, 16 N.B.2d 793, 278 N.T. 
248, 118 A,L.R. 973, afflrming 300 
N.Y.S. 1341, 262 App.Div. 876 and 
answering Questions certlfled 300 
N.Y.S. 1363j 253 App.Div. 722, rear- 
gument denled 16 N.E.2d 862, 278 
N.T. 704, 118 A.L.R. 982—Meado- 
Lawn Homes v. Westchester Light- 
Ing Co., 18 N.Y.S.2d 709, 171 Misc. 
669. 

XntentioxL Is materlal tngniry 

Conn.—^Bradford Realty Corporation 
v. Beetz, 142 A. 396, 108 Conn. 26. 


Ohlo.—Johnson v. American Qas Co., 
8 Ohlo App. 124. 

hL equlty test of whether covenant 
runs with land is intention of parties. 
—Finley v. Glenn, 164 A. 299, 303 
Pa 131, 

19. HI.—Purvis V. Shuman, 112 N.E. 
679, 273 ni. 286, L.R.A1917A 121. 

20. Me.—^Mayo v. Dearbom, 163 A 
779, 131 Ma 466. 

21. Ga—Smith v. Gulf Refining Co., 
134 S.B, 446, 162 Ga 191, 61 A.D.B. 
1323. 

Me.—Gilman v. Porgione, 149 A. 620, 
621, 129 Me. 66, Quoting Corpiu Ju¬ 
ris. 

Ohlo.—^Maher v. Cleveland Union 
Stockyards Co., 9 N.E.2d 995, 56 
Ohlo App. 412. 

Or.—^Pearson v. Richards, 211 P. 167, 
171, 106 Or. 78, citing Corpus Ju¬ 
ris. 

Pa—^De Sanno v. Barle, 117 A 200, 
273 Pa. 266—Shawnee Lake Ass*n 
V. Uhler, 198 A 910, 131 PaSuper. 
146. 

S.C.—Cheves v. City Councll of 
Charleston, 138 S.E. 867, 140 S.C. 
.423. 

16 C.J. p 1244 note 86, p 1260 note 48. 
EfCects of agreement of parties gen- 
erally see infra § 61. 

22. Cal.—^Pedro v. Humholdt County, 
19 P.2d 776, 217 Cal. 493—Pomona 
Land & Water Co. v. San Antonio 
Water Co., 93 P. 881, 162 Cal. 618— 
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Sacramento Suburban Pruit Lands 
Co. V. Whaley, 194 P. 1064, 50 Cal. 
App. 125. 

23. Conn.—^Mitchell v, Warner, 5 
Conn. 497. 

16 C.J. p 1246 note 6. 

24. N.J.—Greenwood v. Robbins, 164 
A. 883, 108 N.J.Bq. 122. 

N.C.—^Hahn v. Pletcher, 128 S.E. 326, 
189 N.C. 729—Lockhsut v. Parker, 
126 S.B. 313, 189 N.C. 138. 

Or.—Pearson v. Richards, 211 P. 167, 
106 Or. 78. 

16 C.J. p 1246 note 99. 

25. N.J.—Greenwood v. Robbins, 164 
A. 333, 108 N.J.Ba. 122. 

N.C.—^Hahn v. Pletcher, 128 S.B. 326, 
189 N.C. 729. 

Or.—^Pearson v. Richards, 211 P. 167, 
106 Or. 78. 

Va—^IMckinson v. Hoomes, 8 Gratt. 
363, 49 Va. 363. 

26. Okl.—Amold v. Joines, 150 P. 
130, 50 Okl. 4. 

16 C.J. p 1248 note 30. 

27. Neb.—Troxell v. Stevens, 77 N. 
W. 781, 57 Neb. 329. 

16 C.J. p 1249 note 32. 

2& N.T.—Growen Realty Corpora¬ 
tion V. Levy, 266 N.Y.S. 729, 143 
Misc. 797. 

89b N.C.—Lewis v. Cook, 35 N.C. 193. 
16 C.J. p 1249 note 31. 

3(X N.T.—^Pairchild v. Scarsdale, 161 
N.Y.S. 1042, 166 App.Div. 616. 

16 C.J. p 1246 note 11. 
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the CJ.S. title Licenses § 79, also 37 CJ. p 281 note 
97. 

§ 55. What Law Govems 

The lex situs generally governs the ascertalnment, 
constructlon, and effect of covenants running wfth the 
land. 

Except where the common-law distinction be- 
tween local and transitory actions no longer ex- 
ists,5i covenants which nin with the land are gov- 
emed by the lex loci rei sitae .^2 Such law ordinari- 
ly determines whether a particular covenant runs 
with the land^S and the constructioni4 and effecti^ 
of such covenants. 

§ 56. Property to Which Annexable 

A covenant running with the land ordinarlly must 
relate to the property conveyed; a covenant which Is col- 
lateral to the land or which relates to personalty usually 
does not run with the land. 

In order that a covenant may run with the land, 
it must respect the property conveyed,3® and the act 
covenanted to be done or omitted must concem 
the land or the estate conveyed.3^ However, as is 
stated infra § 62, there is authority to the effect 
that the question whether a covenant will or will 
not run with the land does not depend so much 
on whether it is to be performed on the land it- 


self as on whether it tends directly or necessari- 
ly to enhance its value or render it more bene- 
ficial and convenient to those by whom it is own- 
ed or occupied; and, even though a covenant is- 
one which touches the land, it is a question of in- 
tention in each case to be determined on the con- 
struction of the particular instrument with due 
regard to the nature of the covenant and the sur- 
rounding circumstances whether its benefit or bur- 
den does in fact run with the land at law. 3 8 

Covenants which are personal and collateral to- 
the land do not run with the land,-89 and, as a 
rule, covenants relating to personal property do not 
run with the land.-*® 

Where a statute declares what covenants in 
grants of real property nm with the land, it has 
been held that, in addition to those specifically 
named, such covenants as by reason of their char¬ 
acter are within the meaning of the statufe also» 
run with the land.-*^ 

§ 57. Interest or Estate to Which Annexable 

Ordinarlly, a covenant runs oniy with the legal titie, 
and, If any estate passes which creates prfvity. It Is suf- 
flelent to cause the covenant to run with the land. 

Although a different rule may prevail in equity,*^' 
ordinarily covenants run only with the legal title 
to lands and tenements.*^ 


31. Ind.—Worley ▼. Hinemaji, 83 N. 
B. 260, 6 Ind.App. 240—inferential- 
ly overrulingr Fisher v, Parry, 68 
Ind. 465. 

H C.J. p 1246 note 96. 

Jurisdiction and venue In act ion for 
breach of covenant see InfTa § 121. 
82. Cal;—^Platner v. Vincent, 202 P. 
655, 187 Cal. 443. 

Ky.—^Dortch^s Ex"r v. VTlllnugliby, 
113 S.W.2d 832. 272 Ky. 231. 

15 C.J. p 1245 note 97. 

Wbat law ffovems: 

Actions for breacb of covenant see 
Infra § 116. 

Constructlon of personal covenants 
see supra § 21. 

Beal covenants see Confllct of 
Laws 5 19 b (2). 

33. Cal.—^Hemry v. Axaos, 239 P. 
1069, 197 Cal. 139—Platner v. Vin¬ 
cent, 202 P. 655, 187 Cal. 443. 

15 C.J. p 1245 note 97. 

34. Cal.—^Platner v. Vincent, supra. 
15 C.J. p. 1245 note 97. 

BleotloiL of law of fomm 
Wbere plaintlfl, in an action for 
breach of covenants of seizin and 
warranty in a deed for lands in Tex¬ 
as, relles entirely on the laws of 
Missourl to support his claim, he 
must be held to have elected to rely 
on the laws of that state for recov- 
ery; and, in the ahsence of any at- 


tempt to Show that defendant^s lia- 
bllity under the laws of Texas was 
otherwise than by the laws of Mis¬ 
sourl, the latter laws will be applied 
in determinlng the liability. Coleman 

V. Lucksingrer, 123 S.W. 441, 224 Mo. 
1. 26 L.BJL,N.S., 984. 

33. Tex.—^Langrford v. Newsom, Com. 
App., 220 S.W. 644, aflfirming New- 
som V. Langford, ClvA.pp., 174 S. 
W, 1036. 

33. Ga.—Grant-Jeter Co. v. Ameri¬ 
can Beal Estate Co., 126 S.E. 73, 
159 Ga. 80. 

S.C.—^Epting . V. Lexington Water 
Power Co., 181 S.B. 66, 177 S.C, 308, 
103 A.D.B. 773. 

15 C.J. p 1240 note 51. 

37- Ga.—Grant-Jeter Co. v, Ameri¬ 
can Beal Estate Co., supra. 

Hl.—^Keogh V. Peck, 147 N.B. 266, 316 
111. 318, 38 A.Ii.B. 1151. 

Pa.—^Mionongahela Biver Consol. CoaI 
& Coke Co. V. Hines, 64 Pa.Super. 6. 

W. Va.—^Bawling v. Pisher, 132 S.E. 
489, 101 W.Va, 263. 

16 C.J. p 1240 note 61. 

Covenant to ftimlsh eleotrloal onr- 
lent for operation of a gin and mill 
on other land of the grantor does not 
run with the land.—^Bpting v. Lex- 
ington Water Power Co., 181 S.B. 66, 
177 S.C. 808, 102 A.Ii.R. 773. 

38- S.C.—Cheves v. City Council of 
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Charleston, 138 S.E. 867, 140 S.C, 
423. 

15 C.J. p 1241 note 56. 

39. Ga.—Grant-Jeter Co. v. Ameri¬ 
can Real Estate Co., 125 S.E. 73, 
169 Ga. 80—^Henderson Lumber Co- 
V. Waycross & W. Ry. Co., 96 S.E. 
268, 148 Ga, 69. 

Mass.—^Bronson v. CoiQn, 108 Mass, 
176, 11 Am.R. 335. 

Mich.—^Mueller v. Bankers' Trust Co. 
of Muskegon, 247 N.W. 103, 263 
Milch. 63. 

S.C.—^Bptlng V. Lexlngton Water 
Power Co., 181 S.E. 66, 71, 177 S.C. 
808, 102 A.L.B. 773, clting Corpns 
jrnzis. 

Tex.—^Montgomery v. Creager, Civ, 
App., 22 S.W.2d 463. 

40. Mlch.—^Buhl Land Co. v. Prank- 
lln Co., 242 N.W. 772, 773, 268 Mich. 
377, citing Corpns Jnrls. 

S.C.—^Eptlng V. Lexlngton Water 
Power Co., 181 S.E. 66, 177 S.C. 308, 
102 A.L.R. 773. 

15 C.J. p 1241 note 56. 

41. N.D.—^Northern Pac. R. Co. V- 
McClure, 81 N.W. 62, 9 N.D. 73, 
47 L.R.A. 149. 

48. Pa.—'Watson v. Blalne, 12 Serg. 
& B. 131, 14 Am.D. 669. 

15 C.J. p 1242 note 59. 

48. N.T.—^Logan v. United Interests, 
140 N.E. 240, 236 N.Y. 194, afflnn- 
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If any estate passes, so as to create privity, it 
is sufficient to carry the covenants^^ Thus, the 
legal possession of land, although the lowest inter- 
est or title that a person can have, when con- 
veyed, creates a sufficient privity of estate be- 
tween the grantor and the grantee to carry the 
covenants of warranty and quiet enjoyment through 
successive conveyances to a remote grantee.'*® 

Covenants may run with incorporeal as well 
as with corporeal hereditaments for otherwise the 
covenantee might be deprived of the beneficial use 
of the land;^*^ but there is some authority which 
seems opposed to this doctrine,^® especially if the 
covenant was made subsequent to the deed.'*^ 

§ 58. Necessity of Privity of Estate 

Privity of estate ordinarily Is essentiai In order that 
a covenant may run with the land. 

Ordinarily, a covenant may run with the land 


only when there is a subsisting privity of estate be- 
tween the covenantor and covenantee,®® that is, 
when the land itself, or some estate or interest 
therein, even though less than the entire title, to 
which the covenant may attach as its vehicle of 
conveyance, is transferred;®^ and, if there is no 
privity of estate between the contracting parties, the 
assignee will not be bound by, nor have the benefit 
of, any covenants between the contracting parties,®^ 
notwithstanding they relate to the land which he 
takes by purchase or assignment from one of the 
parties to the contract.®^, The covenant of a stran- 
ger to the title is incapable of transmission by a 
mere conveyance of the land.®^ Particularly is 
privity of estate essentiai in the case of covenants 
imposing burdens,®® although such privity may not 
be required in the case of covenants conferring 
benefits.®® 

Where a wife^s inchoate right of dower is a mere 


inff 197 N.T.S. 109, 203 App.Div. 
634. 

12 C.J. P 1242 note 60. 

44. Or.—Ford v. Oregon Electric R. 
Co., 117 P. 809, 811, 60 Or. 278, 86 
L.R.A.N.S., 368, Ann.Cas.l914A 280. 

16 C.J. p 1243 note 71. 

Necessity of privity of estate see 
infra § 58. 

SzisteiLce of privity 

(1) Where fee is passed to cove- 
nantor and no reverslon left In cove¬ 
nantee, there is no privity of estate 
or tenure between parties, and burden 
imposed on land conveyed is solely 
for personal benefit of covenantee.— 
Bresee v. Dunn, 172 F. 387, 178 Cal. 
96. 

(2) Where deed from realty com- 
pany created covenant running; with 
the land for payment of annual 
chargre for improvements on residen- 
tial tract then being developed hy 
company, and provided that such 
charge should create lien enforcea- 
ble by property owner's association 
thereafter to be organlzed, such as- 
socialion was in efCect in privity of 
estate with subsequent owner of land 
and could forecloae the lien.—^Nepon- 
slt Property Owners' Ass’n v. Emi¬ 
grant Industrial Sav. Bank, 15 N.E. 
2d 793, 278 N.T. 248, 1X8 A.L.R. 973, 
afflrming 800 N.Y.S. 1341, 262 App. 
Div. 876 and answering questions cer- 
tifled 800 N.Y.S. 1363, 263 App.Div. 
722, reargument denied 16 N.E.2d 862, 
278 N.Y. 704, 118 A-L.R. 982. 

45. Mo.—Commerce Trust Co. v. 
Poulds, 273 S.W. 229, 221 Mo.App. 
817—lowa Loan & Trust Co. v. 
Pullen, 91 S.W. 68, 114 Mo.App. 
633. 

16 C.J. p 1243 note 72. 

46. Ala.—Qilmer v. Mobile & M. R. 
Co., 79 Ala. 669, 68 Am.R. 623. 

16 C.J. p 1243 note 73. 


47. 111.—^Pitch V. Johnson, 104 111. 
111 . 

48. Conn.—^Mitchell v. Warner, 5 
Conn. 497.' 

49. Nev.—^Wheeler v. Schad, 7 Nev. 
204. 

15 C.J. p 1243 note 76. 

50. Ala.—Cummings v, Alexander, 
169 So. 310, 311, 233 Ala. 10, citing 
Coxpiui «raris. 

Cal.—Pomona Ijand & Water Co. v. 
San Antonio Water Co., 93 P. 881, 
152 Cal. 618—Heimburge v. State 
Guaranty Corporation, 2 P.2d 998, 
116 Cal.App. 380. 

Qa.—^Henderson Lumber Co. v. Way- 
cross & W. Ry. Co., 96 S.E. 263, 148 
Ga. 69. 

Ky.—Swiss Oil Corporation v. Dials, 
22 S.W.2d 912, 232 Ky. 298. 

N.Y.—Salvi v. John A. Manning Pa¬ 
per Co., 7 N.Y.S.2d 36, 168 Mlsc. 
661—Rubei Bros. v. Dumont Coal 
& Ice Co„ 182 N.Y.S. 204, 111 Misc. 
658, reversed on other grounds 192 
N.Y.S. 706, 200 App.Div. 136, dis- 
missal on appeal denied 135 N.E. 
942, 233 N.Y. 618. 

Wyo.—^Llngle Water Users’ Ass’n v. 
Occidental Building & Lioan Ass'n, 
297 P.,386, 43 Wyo. 41. 

16 C.J. p 1242 note 62. 

Necessity of privity of estate to en¬ 
ti tle remote grantee to sue see in¬ 
fra § 84. 

Restrictive covenants see the C.J.S. 
title Deeds §§ 167, 171, also 18 C.J. 
p 394 note 10 et seq. 

Sffect of use of words ^*2ieirs and as- 
slgns” 

Whatever confusion may exlst in 
the cases with reference to the use 
of the words “heirs and assigns’* 
It is ciear that they cannot dispense 
with some privity of estate in order 
to carry the covenant with the land, 
and it has ■ never been held that a 
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covenant which, in its nature or oth¬ 
erwise, is personal is made to run 
with the land by the mere employ- 
ment of the words.—^Mygatt v. Coe, 
42 N.E. 17, 147 N.Y. 466. 

When pxivlty of estate ends, in ab- 
sense of express agreement, baals for 
liability of an assignee or gran¬ 
tee on covenants running with land 
is gone.—^Union Trust Co. of Mary- 
land V. Rosenburg, 189 A. 421, 171 
Md. 409. 

51. Or.—Ford v. Oregon Electric R- 
Co., 117 P. 809, 60 Or. 278, 36 L.R. 
A,N.S., 368, Ann.Cas.l914A 280. 

15 C.J. p 1242 note 62. 

Covenant as part of conveyance see 
Infra § 59. 

"Privity of estate" defined see the C. 
J.S. deftnition Privity, also 60 C.J- 
p 407 note 83-p 408 note 12. 

52. Or.—Ford v. Oregon Electric R- 
Co., supra. 

15 C.J. p 1248 note 64. 

53. Or.—^Ford v. Oregon Electric R.. 
Co., supra, 

'l6 C.J. p 1243 note 64. 

54. Mo.—Commerce Trust Co. v. 
Foulds, App., 273 S.W. 229—^lowa 
Loan & Trust Co. v. Pullen, 91 S. 
W. 68, 114 Mo.App. 633. 

Wyo.—Lingle Water Users’ Ass’n v. 
Occidental Building & Loan Ass’n,. 
297 P. 386, 43 Wyo. 41. 

16 C.J. p 1248 note 67. 

55. Cal.—^Pomona Land & Water 
Co. V. San Antonio Water Co., 93. 
P. 881. 162 Cal. 618. 

Nev.—^Wheeler v. Schad, 7 Nev. 204, 
16 C.J. p 1249 note 38. 

Covenants Imposing burdens see in¬ 
fra § 69. 

56. Mass.—Norcross v. ‘Ijames, 2 N, 
E. 946, 140 Mass. 188. 

N.Y.—Cole v. Hughes, 64 N.Y. 444, 13 
Am.R 611. 



§ 59 

chose in action, see the CJ.S. titie Dower § 42, 
also 19 CJ. p 494 note 87, a covenant of warran- 
ty in a deed from her husband which she has sign- 
ed to release her dower interest is not a covenant 
by her running with the land so as to make her li- 
able for a breach thereof;57 and the same is tme 
of a husband’s covenants in a conveyance of his 
wife*s land, unless it appears that he, as well as his 
wife, is in possession of the land and delivers such 
possession to the grantee.^S 

§ 59. Covenant as Part;of Conve 3 ^ance 

In order that a covenant may run with the land the 
agreement must be an instrument of conveyance or grant 
of an easeraent. 

Ordinarily, privity of estate is* necessary in order 
that a covenant may run with the land, see § 58 
supra, and such privity can be spelled out only in 
case the agreement is or can be regarded as an in¬ 
strument of conveyance or grant of an easement,59 
particularly where a grant of an estate is required 
by statutory regulation.S® 

§ 60. Covenant for Heirs and Assigns 

The use of the words ^^fielrs and assigns*’ ordinarily 


21 C.J.S, 

is not controlllng in determining whether a covenant runa 
with the land. 

According to the common-law rule, claimed to 
have been formulated in Spencer^s case, a covenant 
which concerned a thing not in esse would not run 
with the land unless the words “heirs and assigns” 
were included in the covenant.®^ This rule has been 
followed in some jurisdictions,®^ but it has been 
severely criticized by various courts,93 and the 
modem trend has been more to relax the rule than 
to follow it.fi^ The rule which now seems sus- 
tained by the better reasoning as well as by the 
weight of authority is that, where the covenant is 
of such nature and character that it may run with 
the land, the words “heirs and assigns” are not con- 
trolling if it can reasonably be inferred from the 
language of the instrument that the parties intend- 
ed that the covenant should run with the land,®® 
even if the covenant concems a thing not in esse.®® 

Express provisions binding a party^s heirs and as¬ 
signs evidence an intention to create a covenant 
running with the land,®7 but are not necessarily con- 
clusive as to the intention of the parties which may 
be determined from the deed and the surrounding 
circumstances.®® Likewise, the absence of the 
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Covenants confeiringr benellts see In¬ 
fra § 62. 

S7. Md.—^Pyle v, Qross, 4S A. 713, 
92 Md. 132. 

15 C.J. p 1243 note 69. 

sa. N.T.—Mygatt v, Coe. 26 N.B. 
611, 124 N.T. 212. 11 L.«.A. 646, 
46 N.E. 949, 162 N.Y. 457, 57 Am. 
3.JL 621. 

59. N.Y.—Cole V. Hughes. 64 N.T, 
444, 13 ArnuB. 611-~Rubel Bros. v. 
Dumont Coal & Ice Co., 182 N.Y.S. 
204. 111 Misc. 65$, reversed on 
•other grounds 192 N.Y.S. 705, 200 
App.Div. 135, dismissal on appeal 
denled 135 N.E. 942, 233 N.Y. 618. 
N.C.—^Barringer v. Virginia Trust 
Co.. 43 S.E, 910, 132 N.a 409. 
Wyo.—^Lingle Water Users’ Ass’n v. 
Occidental Bldg. & Loan Ass'n, 297 
P. 386, 43 Wyo. 41. 

15 C.J. p 1242 note 63. p 1253 notes 
94-96. 

Conveyance as transfer of covenant 
see infra S 88. 

Covenants creating easements see in¬ 
fra 9 73. 

Interest or estate to which covenant 
annexable see supra S 57. 
Bestriotive covenants see the C.J.S. 
titie Deeds S 167, also 18 C.J. p 
394 note 9 et seq. 

'‘The tna^lTifi, Tnuudt terza onm 
on/Bff presupposes a transfer of the 
land, and when that actually taJkes 
place. It forms the mediiun of a 
privity between the assigneea”—^My- 
gatt V. Coe, 26 N.B. 611, 613, 124 N- 
T. 212, 11 L.R.A. 646. 


60. CaL—^Pomona Land & Water Co. 
V. San Antonio Water Co., 98 P. 
881, 152 CaL 618. 

Agreement to Hunlsh water is not 
a '*grant*' of an estate to support a 
covenant running with the land.— 
Coulter V. Sausallto Bay Water Co., 
10 P.2d 780, 122 CaLApp. 480. 

! 61. Ohio.—Johnson v. American Gas 
Co., 8 Ohio App. 124. 

15 aj. p 1243 note 77, p 1244 note 84. 
Persons liahle on real covenants: 
Generally see Infra 5 86. 

Devisees see the C.J.S. titie Wllls 
§ 1315, aJso 69 C.J. p 1219 note 
77-p 1220 note 82. 

Heirs see the C.J.S. titie Descent 
and Dlstribution 9 126. aJso 18 
C.J. p 960 note 40-p 961 note 60. 
66, Tex.—^Lahewood Heights Co. v. 
McCuistion, Civ.App., 226 S.W. 
1109, error refused. 

15 C.J. p 1244 note 81. 

63. S.C.—^Epting V. Liexingfon Wa¬ 
ter Power Co., 181 S.B. 66, 177 S. 
C. 308, 102 AL-B. 773. 

15 C.J. p 1244 note 82. 

64. S.C.—^Bptmg V. Lexington Wa¬ 
ter Power Co., supra. 

15 C.J. p 1244 note 84. 

65. Md.—^Union Trust Co. of Mary- 
land V. Bosenburg. 189 A 421, 424, 
171 Md. 409, quoting Corpu Jnxls. 

Minn.—Vawter v. Crafts, 42 N.W. 
483, 41 Minn. 14. 

Ohio.—^Maher v. Cleveland Union 
Stockyards Co., 9 N.E.2d 995, 65 
Ohio App. 412—Johnson v. Ameri¬ 
can Gas Co., 8 Ohio App. 124— 
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Kratz V. Bisch, 18 Ohio N.P.,N.S., 
478. 

Pa.—^Brush v. Lehigh Valley Coal 
Co., 138 A 860, 290 Pa. 322. 

15 C.J. p 1244 note 86. 

111.—^Purvis V. Shuman, 112 N. 
B. 679. 273 111. 286. L.B.A1917A 
121 . 

Ohio.—^Maher v. Cleveland Union 
Stockyards Co., 9 N.B.2d 995, 55 
Ohio App. 412—^Johnson v. Ameri¬ 
can Gas Co., 8 Ohio App. 124. 

In. co&veyaiLoe of land to Corpora¬ 
tion, **its successors and assigns,'* a 
covenant of warranty in fee to the 
Corporation and Its "successors” was 
not limited to those who succeeded 
to the corporate character of the 
grantee, but was Intended to run In 
favor of assigns as well.—Dallas 
Compress Co. v. Liepold, 88 So. 681, 
205 Ala. 562. 

67. U.S.—Murphy v. Kerr, CC.AN. 

M. , 6 F.2d 908, 41 AL.R. 1369. af- 
flrmlng, D.C., 296 F. 636. 

Mass.—^Battelle v. City of Worces- 
ter, 128 N.B. 631, 236 Mass. 395. 
N.M.—^Bolles V. Pecos Irr, Co., 167 P. 
280, 23 N.M. 82. 

Tallure to repeat words of Inher- 
Itanoe after use thereof In the be- 
ginulng of a contract does not affect 
Intention manifested of binding heirs 
and assigns, nor prevent the cove¬ 
nant from running with the land.— 
H. J. Lewis Oyster Qo, v. West, 107 
A 188, 98 Conn. 618. 

68. N.Tj—^P ulitzer v. Campbell. 262 

N. Y.S. 743, 748, 147 Misc. 700. 
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words “heirs and assigns,” or words of similar im- 
port, may be considered in connection with the con- 
text of the deed in arriving at the intent of the par¬ 
ties.®® 

§ 61. Effect of Agreement of Parties 

By agreament a covenant may be prevanted from 
runningp or may be made to run, with the land. 

Although the nature and character of a covenant 
may be such that it would ordinarify run with the 
land, yet the contracting parties may, by the express 
terms of their contract, provide that it shall not so 
nin.'^® However, the absence of a specific state- 
ment that the covenant runs with the land does not 
indicate that it was intended not to run.^i 

A covenant manifesting an agreement that it 
should run with the land, and complying with other 
requirements passes with the land and inures to the 
benefit of subsequent assignees ;72 but, on the other 
hand, no agreement between the parties, however 


§ 62 

strongly expressed, can cause a covenant to be at- 
tached to the land if it is not of such a nature that 
the law permits it to be attached,*^® although such 
an agreement may create a lien on the land as 
against a subsequent purchaser with notice,^^ not- 
withstanding it will not bind such purchaser per- 
sonally.7® 

§ 62. Covenants Conferring Benefits 

A covenant conferring benefits may run with the 
land. 

There are many cases to the effect that the ques- 
tion whether a covenant will or will not run with 
the land does not depend so much on whether it is 
to be performed on the land itself as on whether it 
tends directly or necessarily to enhance its value or 
render it more beneficial and convenient to those by 
whom it is owned and occupiod,*^® and that, if this 
be the case, every successive assignee of the land 
will be entitled to enforce the covenant but 


SnffloleiLcy of Itoagnag» 

Language In qultclaim deed by son 
o£ his interest in father*a land to 
father and his ‘‘remaining heirs,” 
with recltal that grantor was an 
helr ia not such as to give character 
o£ a warranty or “covenant running 
with the land.”—Douglass v. Ham- 
mel. 285 S.W. 438, 313 Mo. 514. 

69. Or,—^Brown v. Southern Pac. 
Co., 68 P. 1104, 86 Or. 128, 78 Am. 
S.E, 761, 47 L.R.A. 407. 

15 C.J. P 1246 note 87. 

«Suooessors and assigus” 

Omission from deed of “successors ' 
and assigns,” used in preliminary 
sale contract hinding purchasers 
l‘and their successors and assigns” 
by such obligation, together with 
£act that grantor divested himself of 
title to portion of land, subsequently 
acQulred by parties 'eulng grantees’ 
successors in title for enforcement of 
covenant, during interim between 
execution of contract and deed was 
held to Show intentlon that the af¬ 
firmative covenant to repair a dike 
was not to run with the land.—Salvi 
V. John A Manning Paper Co., 7 
N.Y.S.2d 36, 168 Misc. 661. 

70u N.T.—Wilmurt v. McGrame, 46 
N.Y.S. 32, 16 App.Div. 412, 417. 

16 C,J. p 1245 note 89. 

71. U.S.—^Murphy v. Kerr, C.C.A.N. 
.M., 6 P.2d 908, 41 AL.R. 1369, af- 
flrming, D.a, 296 F. 636. 

72. Ky.—Walker v. City of Rich- 
mond, 189 S.W. 1122, 173 Ky. 26, 
Ami.Cas.l918K 1084. 

Or.—^Pearson v. Richards, 211 P. 167, 
106 Or. 78. 

S.C.—Cheves v. City Council of 
Charleston, 138 S.E. 867, 140 S.a 
* 423 

Tex.—Gulf, a & S. F. Ry. Co. v. 


Thomton, Ctv.App., 109 S.W. 220. 
Option to repurohasa on agraed tamis 
Conn.—^HC. J. Lewis Oyster Co. v. 
West. 107 A 138, 93 Conn. 618. 

73. TJ.S.—^Zanes v. Lehigh Valley 
Transit Co., D.C.Pa., 41 F.2d 662. 
IU.—Keogh V. Peck, 269 IlLApp. 608, 
512, quoting Oorpns Juxls. 

N.Y.—^Neponsit Property Owners' 
Ass*n V. Emigrant Industrial Sav. 
Bank, 16 N.B,2d 793. 278 N.Y. 248, 
118 Ari.R. 973, affirming 800 N. 
Y.S. 1341, 262 App.Div. 876 and 
answering questions certified 800 
N.Y.S. 1353, 253 App.Div. 722, re- 
argument denied 16 N.B.2d 862, 278 
N.Y. 704, 118 AL.R. 982—Morgan 
Liake Co. v. New York, N. H. & H. 
R. Co., 186 N.E. 685, 262 N.Y. 
234, reverslng 261 N.Y.S. 913, 237 
App.Div. 841—Greenfarb v. B. S. 
K. Realty Corporation, 241 N.Y.S. 
489, 229 App.Div. 250, affirmed 175 
N.E. 649, 266 N.Y, 130, reargument 
denied 177 N.E. 190, 266 N.Y. 678— 
Rubei Bros. v. Dumont Coal & Ice 
Co„ 182 N.Y.S..204, 111 Misc. 668, 
reversed on other grounds 192 N. 
Y.S. 706, 290 App.Div. 185, dis- 
missal of appeal denied 185 N.E. 
942, 233 N.Y. 618. 

Wyo.—^Lingle Water Users’ Ass’n v. 
Occidental Building & Loan Ass'n, 
297 P. 386, 43 Wyo. 41. 

15 C.J. p 1246 notes 89, 90. 

Ia Califoxnla, under statute re- 
quiring that covenants running with 
the land be contained in a dlrect 
grant for the direct benefit of the 
property, an agreement of the land- 
owner to deliver certain crops, such 
as peach crops, does not run with 
the land, although the contract ex- 
pressly so provides.—Pratt-Low Pre- 
serving Co. v. Evans, 204 P. 241, 65 
1 CaLApp. 724—Califomia Packlng 
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Corporation v. Grove, 196 P. 891, 61 
CaLApp. 268. 

T4. Cal.—^Fresno Canal & Irrlga- 
tion Co. V. Rowell, 22 P. 63, 80 Cal. 
114, 13 Am.S.R. 112—Callfornia 
Packing Corporation v. Grove, '196 
P. 891, 61 CaLApp. 263. 

7B. Cal.—Fresno Canal & Irrigation 
Co. V. Rowell, 22 P. 68, 80 Cal. 
114, 13 Am.S.R. 112. 

76. Ala.—Cummings v. Alexander, 
169 So. 810, 233 Ala. 10. 

Ga.—Rosen v. Wolff, 110 S.E. 877, 
881, 162 Ga. 578, citing Corpus Jtu 
tis. 

lowa.—Gammel v. Goode, 72 N.W. 
631, 103 lowa 301. 

Mich.—^Mueller v. Bankers' Trust 
Co. of Muskegon, 247 N.W. 103, 
262 Mich. 53. 

Mlnn.—^Vawter v. Crafts, 42 N.W. 
483, 41 Minn. 9. 

15 C.J. p 1241 note 62. 

Covenants respecting erection and 
maintenance of fences see infra § 
69. 

Covenant pexanltthog removal of 
Improvemmts by grantee is a cove¬ 
nant running with the land and in¬ 
ures to the benefit of a subsequent 
vendee.—Guardian Loan & Trustee 
Co. V. Schunke, Tex.Civ.App., 36 S. 
W.2d 685, error refused. 

Vendox^B gnaranty of ma.ximum 
ditch upkeep charge to purchasers is 
not covenant running with land.— 
Wanamaker Ditch Co. v. Pettit, 3 
P.2d 296, 89 Colo. 344. 

77. Ga.—Rosen v. Wolff, 110 S.E. 
877, 162 Ga. 578. 

Mich.—^Mueller v. Bankers' Trust Co. 
of Muskegon, 247 N.W. 103, 262 
Mich. 53. 

16 C.J. p 1241 note 62. 
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§ 62 


this doctrine is limited to those cases in which the 
rights conferred are of such a character as to at- 
tach to the land and pass as incidents thereto.'^^ 
In all other cases, privity of estate is essential, as 
considered supra § 58. 

Where the statute so provides, in order for a 
covenant to run with the land it must be a covenant 
for the direct benefit of the land conveyed.'^^ 

§ 63. Covenant of Seizin 

in the absence of contrary atatutory regulatlons, a 
covenant of seizin generaily does not run wIth the land. 

As is explained in §§ 22, 40, supra, the covenant 
of seizin ordinarily is regarded as a personal cove¬ 
nant in praesenti, and, unless otherwise controlled 
by statute,as a general rule does not run with 
the land nor pass to an assignee,^! although accord- 
ing to many authorities the rule is limited to cases 
in which no possession accompanies the deed,^2 
Moreover, according to some authorities which fol- 
low the English rule, the covenant of seizin runs 
with land.^^ 


§ 64. Covenant of Right to Convey 

In the absence of contrary statutory regulatlons, the 
covenant of right to convey ordinarily does not run with 
the land. 

As is explained in §§ 22, 41 supra, the covenant 
of right to convey is usually regarded as a person¬ 
al covenant in praesenti, and, unless otherwise pro- 
vided by statute,®^ ordinarily does not run with the 
land.86 

However, it has been held that, where a grantor 
is in actual possession at the date of the delivery of 
the deed, although by his own disseizin, his cove¬ 
nant of right to convey is real and runs with the 
land. 8 8 

§ 65. Covenant against Encumbrances 

In the absence of contrary statutory regulatlons, a 
covenant against encumbrances generaily does not run 
with the land. 

As is stated in §§ 22, 42 supra, the covenant 
against encumbrances ordinarily is regarded as a 
personal covenant in praesenti, and, unless otherwise 
controlled by express or implied statutory regula- 
tions,87 as a general rule does not run with the 

land.^8 


7a Ark,—Ft Smith Gas Co. v. 

Gean. 55 S.W.2d 63. 186 Ark. 573. 
Or.—^Beck v. Lane County, 18 P.2d 
594, 141 Or. 680. 

S.C.—^Eptlng V. Lexington Water 
Power Co.. 181 S.E. 66, 70, 177 S.C. 
308, 102 AL.R. 773, cltlng Oozpiis 
Xuxis. 

15 C.J. P 1249 note 85. 

79- CaL—^Pedro v. Humboldt Coun¬ 
ty, 19 P.2d 776, 217 Cal. 493—Po¬ 
mona Land & Water Co. v. San An¬ 
tonio Water Co., 93 P. 881, 152 Cal. 
618. 

S.D.—^Hill V. City of Huron, 165 N. 

W. 634, 39 S.D. 630. 

"Sixeet benellt of the propezty” 

The words ‘‘direct benefit of the 
property,** as used in Civ.Code § 
1462, providing that covenants made 
for the direct benefit of the property 
nin with the land, means any cove¬ 
nant which alfects the tltle to real 
property or any intereat or estate 
therein of the covenantee, and such 
covenant is one which is Intended 
to restore to the covenantee or the 
owner of the land some right with 
respect thereto which he has parted 
with pro re nata or for a special 
pnrpose; in other words, a covenant 
for the direct benefit of the estate or 
Interest of the covenantee in the 
land mortgaged.—Sacramento Sub- 
urban Fruit Lands Co, v. Whaley, 
194 P. 1054. 60 Cal.App. 125. 

8a Mo.—Graham v. Finnerty, 232 
S.W. 129. 

15 aJ. p 1246 note 8. 


81- Colo.—Stone v. Rozich. 297 P, 
999, 88 Colo. 399. 

111.—Firebaugh v. Wittenberg, 141 N. 

E. 379, 309 111. 536. 

N.J.—Greenwood v. Robbins, 154 A. 

333, 108 N.J,Eq. 122. 

N.M.—^Beecher v. Tlnnln, 189 P. 44, 
26 N.M. 59. 

N.C.—^Newbern v. Hinton. 129 S.B. 
181, 190 N.C. 108. 

Tenn.—Great Bond & Mortgage Co. 
V. Ogle, 65 S.W.2d 1091, 17 Tenn. 
App. 112—Cobb V, Sanders, 1 Tenn. 
App., 326, 332, quoting Coipus JTiu 
Iis. 

16 C.J. p 1246 note 7. 

Performance or breach of covenant 
see infra § 96. 

82. Ohio.—^Baughman v. Hower, 10 
N.B.2d 176, 179, 56 Ohio App. 162, 
citing Coipus JurlB. 

15 C.J. p 1246 note 10. 

83. Iow€L—^Rockafellor v. Gray, 191 
N.W. 107, 194 lowa 1280. 

15 C.J. p 1245 note 6. 

84. Me.—^Prescott v, Hobbs, 30 Me. 
345. 

16 C.J. p 1247 note 13. 

85. 111.—^Firebaugh v. Wittenberg, 
141 N.E. 379, 809 111. 636. 

N.M.—^Merchants Nat. Bank of Clin- 
ton, lowa V, Otero, 176 P. 781, 24 
N.M. 69$. 

15 C.J. p 1246 note 12. 

Performance or breach of covenant 
see nif.a S 97. 

88. Ohio.—^Devore v. Sunderland, 
17 Ohio 62, 49 Am.D. 442. 
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87. Colo.—^Wheeler v. Roley, 96 P. 
2d 2. 

Idaho.—^Brinton v. Johnson, 208 P. 
1028, 35 Idaho 656. 

111.—Jones V. Taylor, 261 111.App. 
403. 

15 C.J. p 1247 note 18. 

88. XJ.S.—Coral Gables v. Payne, 
C.C.A.S.C., 94 F.2d 693, 595, cltlng 
CozpuB Jhxls. 

Md.—Levine v. Hull, 109 A 141. 136 
Md. 444. 

N.J.—Greenwood v. Robbins, 164 A. 

333, 108 N.J.B(i. 122. 

N.M.—Beecher v. Tlnnin, 189 P. 44, 
26 N.M. 59. 

N.C.—Thompson v. Avery County, 6 
S.E.2d 146, 210 N.C. 405—Lock- 
hart V. Parker, 126 S.B. 313, 315. 
189 N.C. 138, quoting Corpus Juris. 
Pfiu—^Herbert v. Northern Trust Co., 
112 A 471, 269 Pa. 306. 

16 C.J. p 1247 note 16. 

Performance or breaebi of covenant 

see infra § 98. 

Spedal coveuaut agalxist reassess- 
ment 

A covenant, *Tt is hereby under- 
stood that there is a certain reas- 
sessment for Street Impro vernent 
now in litlgatlon against said prop¬ 
erty which grantors hereby agree 
and promlse to pay should the court 
adjudge the same as a lien against 
said property,” was held intended to 
operate prospectively, and hence to 
run with the land, so that a remote 
grantee could sue for breach occur- 
rlng during his ownership.—^Pearson 
V. Rlchards, 211 P. 167, 106 Or. 78. 
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On the other hand, according to some authorities 
the covenant is substantially one of indemnity, see 
§ 42 supra, and as such runs with the land and pass- 
es to a remote grantee notwithstanding it i** tech- 
nically broken on the execution of the original 
deed,*® especially where a manifest intention ap- 
pears that it shall operate in the future, as where 
it is intimately associated with the covenant for 
quiet enjo 3 mient or for further assurance,^® al- 
though it has been said that, where a covenant 
against encumbrances is coupled with, and supple- 
mental to, the covenant of warranty, it would seem 
to be in its operation no more than a covenant 
against encumbrances in praesenti joined with a 
covenant of warranty in futuro.®^ . 

Assignability of choses in action, Where a chose 
in action is assignable, see Assignments § 5, 30, 
it has been held that a covenant against encum¬ 
brances runs with the land,®2 although there is con- 
trary authority.®® 

§ 66. Covenant for Quiet Enjoyment 

Uniess otherwise controlled by a statute or an agree- 
ment, a covenant for quiet enjoyment runs with the 
land. 

As is explained in § 45 supra, a covenant for 
quiet enjoyment is prospective, and, uniess a stat¬ 
ute, or an agreement between the parties, nega- 
tives such transmission,®^ the covenant runs with 


the hnd.®5 Until breached, as is shown in § 74 in¬ 
fra, the covenant passes with the fee to any sub- 
sequent grantee of the same title,®® although the as- 
signment is by quitclaim deed.®*^ 

This doctrine applies even where the covenant is 
regarded as a personal obligation,®® and in some ju- 
risdictions it has been applied in cases where neither 
the grantor nor his immediate grantee ever had pos- 
session.®® 

§ 67. Covenant for Further Assurance 

In ths absence of contrary statutory regulatlons, a 
covenant for further assurance runs with the land. 

As is observed in § 46 supra, the covenant for 
further assurance is in futuro, and, in the absence 
of contrary statutory regulatiops, ‘ and until a 
breach, see § 74 infra, the covenant runs with the 
land,^ and inures to the benefit of any subsequent 
gnrantee.2 

§ 68. Covenant of Warranty 

In the absence of a statute or an agreement to the 
contrary, a covenant of warranty ordinarily runs with 
the land. 

As §§ 47-49 supra explain, a covenant of war¬ 
ranty ordinarily is in futuro, and, uniess a statute, 
or an agreement between the parties, negatives such 
transmission,® until broken, see § 74 infra, the cove- ■ 


89. Wls.—^Wileman v. Ladd, 245 N. 
W. 838, 209 Wis. 694—Capital City 
Lumber Co. v. Olson, 208 N.W. 891, 
190 Wis. 182. 

15 C.J. P 1247 note 22. 

tn. lUinols 

(1) A covenant that the land is 
free from encumbrances, althougrh 
technlcally broken when made may 
nin with the land and inure to the 
benefit of a srrantee who sustains the 
whole damage.—Richard v. Bent, 59 
111. 38, 14 Am.R. 1—^Newman v. 
Sevler, 134 IlLApp. 644. 

(2) A covenant that the land Is 
free from encumbrances is personal 
and does not run with the land. 

111-—Firebaugh v. Wittenberg, 141 
N.B. 379, 309 111. 636, reversing 
227 IlLApp. 77. 

Covenant to save hnsband 'and 
helrs haoRnless from any clalm of 
dower on the part of his wlfe In con- 
sideration of a conveyance by the 
husband of certain property in trust 
for the use and benefit of the wife 
has been held to run with the land. 
—Gaines v. Poor, 3 Mete., Ky., 503, 
79 Am.D. 669. 

90. Mlch.—Post V. Campau, 3 N.W. 
272, 42 Mich. 90. 

16 CJ. 1248 note 23. 

21C. J.S.-69 


91. N.J.—Carter v. Denman, 23 N. 
J.Law 260. 

16 C.J. p 1248 note 24. 

92. Idaho.—Brinton v. Johnson, 2OS 
P. 1028, 35 Idaho 656. 

Ohio.—Shlck V. Ulland, 24 Ohio N.P„ 
N.S., 40J —McKnight v. Columbian 
Land & Bldg. Co., 23 Ohio N.P., 
N.S., 189. 

16 C.J. p 1247 note 17. 

93. N.C.—Lockhart v. Parker, 126 
S.B. 313, 189 N.C. 137. 

94. Cal.—^Platner v. Vincent, 202 
P. 655, 187 Cal. 443. 

Ga.—Tucker v. McArthur, 30 S.B. 
283, 103 Ga. 409. 

Bflect of agreement of parties see 
supra § 61. 

95. Ala. — Cummings v. Alexander, 
169 So. 310, 233 Ala. 10—Keel v. 
Ikard, 133 So. 906, 222 Ala. 617— 
Dallas Compress Co. v. Liepold, 
88 So. 681, 205 Ala. 562. 

111.—^Firebaugh v. Wittenberg, 141 
N.B. 379, 309 IU. 636, reversing 227 
IlLApp. 77. 

Neb.—Campbell v. Gallentlne, 216 N. 
W. 111, 115 Neb. 789, 61 A.L.R. 1. 

Utah.—East Canyon Land & Stock 
Co. v. Davis & Weber Counties 
Canal Co., 238 P. 280, 66 Utah 560 

■ —Van Cott V. Jacklin, 226 P. 460, 
63 Utah 412. 

15 C.J. p 1248 note 26. 
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98. Ala.—^Dallas Compress Co. v. 

Liepold, 88 So. 681. 205 Ala. 662. 
Utah.—East Canyon Land & Stock 
Co. V. Davis & Weber Counties 
Canal Co., 238 P. 280. 65 Utah 660. 
15 C.J. p 1248 note 27. 

Perfonnance or breach of covenant 
see infra § 108. 

97. N.T.—^Hunt v. Amidon, 4 Hill 
346, 40 Am.D. 283. 

15 C.J. p 1249 note 32. 

98. Ala.—Dallas Compress Co. v. 
Liepold, 88 So. 681. 205 Ala. 562. 

99. S.D.—Solberg v. Robinson, 147 
N.W. 87. 34 S.D. 66. 

15 C.J. p 1248 note 28. 

1. 111.—Firebaugh v. Wittenberg, 
141 N.B. 379, 309 111. 536. revers¬ 
ing 227 IlLApp. 77. 

N.C.—Hahn v. Fletcher, 128 S.B. 326, 
189 N.C. 729. 

15 C.J. p 1248 note 26. 

2, Mo.—Graham v. Finnerty, 232 S. 
W. 129—Staed v. Rossier, 187 S. 
W. 901, 157 Mo.App. 300. 

15 C.J. p 1248 note 27. 

Performance or breach of covenant 
see infra § 109. 

a Ga.—Tucker v. McArthur, 30 S. 

B. 283, 103 Ga. 409. 

Bifect of agreement of parties see 
supra § 61. 
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§ 68 

nant runs with thc land,^ whether the warranty is 
general^ or speciai,® .and inures to the benefit of 
subsequent grantees.'^ 

However, according to some authorities, the cove- 
nant of warranty will not run with the land where 
the grant vests neither title* nor possession in the 
grantee.^ Furthermore, the implied warranty be- 
tween parties to a partition, whether coparceners, 
jo^nt tenants, or tenants in common, does not run 
with the lancL^® 

§ 69. Covenants Imposing Btirdens in Gener¬ 
al 

A covenant imposFng a burden, fncluding a covenant 
to do an affirmative act, as to erect and maintain a fenee, 
ordlnartly may run wfth the land. 

As a general*rule a covenant imposing a burden, 
if in other respeets such as the law permits to at- 
tach to land, will run with the land as readily as 


one conferring a benefit,although the rule does 
not apply to unreasonable burdens.^^ xhe bur¬ 
den must redound primarily to the benefit of related 
lands rather than to the grantor personally.i^ Thus 
a covenant by a grantee to pay an encumbrance 
does not run with the land.^^ 

Although privity of estate generally is required, 
see § 58 supra, it seems that the privity of estate re¬ 
quired in this class of cases between the covenantor 
and the covenantee means only that the covenant 
must impose such a burden on the land of the cove¬ 
nantor as to be in substance or to carry with it a 
grant of an easement or quasi easement, or must 
be in aid of such a grant,and it has been said that 
the material inquiries are whether the parties meant 
to charge the land and whether the burden is one 
that may be imposed consistently with policy and 
principiet® 

Affirmative covenants, Although according to 


4. Ala.—Cumminas v. Alexander, 
169 So. 310, 233 Ala. 10—Ballas 
Compress Oo. v. Liepold. 8S So. 6$1, 
205 Ala. 562. 

Ark.—^Wade v. Texarkana Buildlngr 
^6. XiOan A&s n, 233 S.VV. 937, 150 
Ark. 99—Quinn v. Lee Wiison & 
Co., 207 S.W. 211, 187 Ark. 69. 
Oa.—^McBatyre v. Merritt, 176 S.B. 

661, 49 aa.App. 416. 

IU.—^Flrebaugrh v. Wlttenberg*, 141 
N.B. 379, 309 111. 536, reverslng 227 
111.App. 77—Blwer v. Martin, 128 
N.B. 518, 294 111. 488. 

Mass.—Gallison v. Downine:, 138 N.B. 
815, 244 Mass. 33. 

Neb.--Campbell v. Oallentine, 216 N*. 

W. 111, 115 Neb. 789, 61 A.L.R, 1. 
N-J.—Greenwood v. Bobblns, 164 A. 

338, 108 N.J.B1. 12a 
N.M.—^Beacher v. Tinnin, 189 P. 44,1 
26 N.M. 69—Merchants’ Nat. Bsmk 
of Clinton, lowa, v. Otero, 175 P. 
781. 24 N.M. 598. 

Chio.—^Lyona v. Chapman, 178 N.B. 

24, 40 Ohio App. L 
Tenn.—Cobb v. Sanders, 1 TennjVpp. 
326. 

Tex.—Wiggins v. Stephens, Com. 
App., 246 S.W. 84, affirxnlng, Clv. 
App., 191 S.W. 777—Cunningham v. 
Buel, Civ.App.. 287 S.W. 688—Li¬ 
berto V. Sanders, Civ.App., 248 S. 
W. 120, reversed on other grounds. 
ComAipp., 259 S.W. 1080. 

15 C.J. p 1248 note 26. 

Performance or breach of covenant 
see infra 6 110. 

& Ala.—Beel v. Ikard, 188 So. 906, 
222 Ala. 617—^DaJlas Compress Co. 
V. Liepold. 8$ So. 681, 205 Ala. 562. 
Ohio.—Wllliama v. Haller, 18 Ohio 
N.P.,N.S., 329. 

Pa.—^Herbert v. Northern Tnist Co., 
112 A. 471, 269 Pa. 306. 

5. G—Morris v. Lain, 180 S.E. 206, 
176 S.a 810. 100 A.L..H. 1189. 


IJtah-—^Bast Canyon J^nd & Stock 
Co. V. Davis & Weber Countlea 
Canal Co., 238 P. 280. 65 Utah 
560-Van Cott v. Jacklin, 226 P. 
460, 63 Utah 412. 

15 C.J. p 1248 note 26. 

& N.C.—Hahn v. Pletcher, 128 S.B. 

326, 189 N.C. 729. 

15 CJ. p 1248 note 26. 

7- N.Y.—Bollton Syndicate v. Wid- 
lits, 219 N.Y.S, 383, 219 App.Blv. 
537. 

15 C.J. p 1248 note 27. 

8. Ala.—^Prestwood v. McGtowin, 29 
So. 386, 128 Ala. 267, 86 AnLS.R. 
136. 

ICan.—Colver v. Mcinturfl, 212 P. 
88, 112 Kan. 604, motion overruled 
212 P. 908, 112 Kan. 604. 

N.M,—^Merchants Nat. Bank of Clin¬ 
ton, lowa V. Otero, 176 P. 781, 
24 N.M. 598. 

9. Kan.—Colver v. McInturfC, 212 P. 
8$, 112 Kan. 604, motion overruled 
212 P. 908, 112 Kan. 604. 

15 C.J. p 1248 note 29. 

10. Ky.—Jones v. Blgstalf, 26 S.W. 
889, 95 Ky. 396, 15 Ky.L. 821, 44 
Am.S.R. 251. 

11. Ga.—Smith v. Gulf Reflning Co., 
134 S.E. 446, 162 Ga. 191, 61 A.L.R. 
1323. 

Ky.—^Illinois Cent R. Co. v. Meach- 
am Contracting Co., 202 S.W. 869, 
180 Ky. 430. 

Ohio.—^Krats v. Risch, 18 Ohio N.P., 
N.S., 47«. 

Or.—Norby v. Section Line Dralnage 
Bist., 76 P.2d 966, 169 Or. 80. 

16 C.J, p 1249 note 40. 

Agreament to foxniah steam, waterj 

etc. 

Instrument merely Indieatlng 
steam piant owner agreed to fur- 
nish adjoining buildlng steam, hot 

930 


water, and Janitor service for cer- 

tain period did not create covenant 

followlng land.—^Layne v. Bryant, 

291 P. 615, 108 CaLApp. 324. 

12. N.J.—Morris & B. R Co. v. Ho- 
boken & M. R Co., 69 A. 832, 68 
N.J.Bg. 328. 

Wyo.—^Llngle Water Users* A8B*n v. 
Oocidental Building & Loan As8*n, 
297 P. 385, 893, 48 Wyo. 41, citing 
Cozpiui Jurija 

15 C.J. p 1260 note 41. 

13. Ark.—^Pt. Smith Gas Co. v. 
Gean, 55 S.W.2d 63, 186 Ark. 573. 

Mass.—Orenberg v. Horan, 168 N.B. 
794, 269 Masa 312. 

Tex.—Abemathy v. Adoue, Clv.App., 
49 S.W.2d 476. 

Xrfuids beneflted «ad bnrdeaed aeed 
aot be oontlguoiui 

Pa.—Bnish v. Lehlgh Valley Coal 
Co., 138 A. 860, 290 Pa. 822. 

14. TJ.S.—Zanes v. Lehlgh Valley 
Transit Oo., B.GPa., 41 P.2d 652, 
afflrmed, C.O.A., Lefalgh Valley 
Transit Ca v. Zanes, 46 P.2d 848, 
certiorari denied 52 S.Ct. 8, 284 
U.S. 619, 76 L.Bd. 528. 

IlL—Scholten v. Barber, 76 N.B. 460, 
217 la 148. 

Covenant of mortgagor to pay debt 
as runnlng with land see the C.J.S. 
tltle Mortgages S 103, also 41 GJ. 
p 394 notes 61, 62. 

16. N.Y.—^Rubel Bros, v, Dumont 
Coal & Ice Co., 182 N.Y.S. 204, 111 
Misc. 658, reversed on other 
groundS 192 N.Y.S. 705, 200 App. 
Div. 135, dismissal on appeal de¬ 
nied 135 N.B. 942, 238 N.Y. 618. 

16 C.J. p 1250 note 46. 

16. lowa.—Sexauer v. WUson, 113 
N.W. 941, 136 lowa 867. 14 L.RA., 
N.S., 185, 15 Ann.Cas. 54. 

Ohio.—Johnson v. ‘American Gas Co., 

8 Ohio App. 124. 
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some authorities an affirmative covenant ordinarily 
is personal,^'^ as a general rule an affirmative cove- 
nant, as well as a negative or restrictive covenant, 
may run with the land.^s 

Covenants as to fences. When otherwise of the 
nature and character to constitute a covenant real, 
covenants stipulating for the erection and mainte- 
nance of fences will run with the land^^ and bind 
remote assignees of the covenantor;20 and it seems 
that this rule may apply to agreements hetween ad- 
joining landowners as to a division fence,2i es- 
pecially if in existence at the time of the agree- 

ment.22 

However, a covenant running with the land for 
the erection and maintenance of fences cannot, it 
has been held, be created by a stipulation in a deed 
poli,23 nor by parol agreement,24 nor by mere us- 
age;25 and hence the mere fact that adjoining land¬ 
owners had long been accustomed jointly to main- 
tain a partition fenee would not constitute a cove¬ 
nant running with the land.26 

Where an heir or assign is not bound by a cove¬ 
nant as to matters not in esse because he is not 


§ 71 

named, see § 60 supra, a covenant by a grantor to 
build a fenee along an adjoining railroad right of 
way, and, on neglect to do so, not to hold the com- 
pany responsible for any damages resulting to the 
grantor, omitting the word “assigns,” does not run 
with the land.37 

§ 70. Covenants as to Use of Property 

Whether covenants as to the use of property run 
with the land is disoussed in the CJ.S. title Deeds § 
167, also 18 CJ. p 393 note 8-p 397 note 59. 

I 71 , ■ Buildings, Structures and Im- 

provements 

Covenants relating to the erection and mainte- 
nance of buildings, improvements, and other struc¬ 
tures on land as constituting covenants running with 
the land are considered in the CJ.S. title Deeds § 
167, also 18 CJ. p 393 note 8-p 397 note 59; while 
in the CJ.S. title Party Walls § 22, also 47 C.J. 
p 1357 note 86-p 1359 note 3, covenants relating to 
party walls are discussed. 


17. Zn. ZTew Yozlt 

(1) Generally, a covenant to do an 
afflranative act does not run with 
the land.—^Neponslt Property Own- 
ers' Ass*n v. Emlffrant Industrlal 

16 N,B.2d 793, 278 N.Y. 248, 
118 A.L.R. 973, afflrming 300 N.T.S. 
1341, 262 App.Dlv. 876 and answering 
questions certifled 300 N.Y.S. 1353, 
253 App.Div. 722, reargrument denled 
16 N.E.2d 862, 278 N.Y. 704, 118 A. 
L-R. 982—Guaranty Trust Co. of 
New York v. New York & Q. C. Ry. 
Co., 170 N.E. 887, 253 N.Y. 190, modi- 
fylngr 235 N.Y.S. 127, 226 App.Dlv. 
299, and reargument denled 172 N.E. 
264, 264 N.Y. 126, appeal dlsmlssed 
66 S.Ct. 86, 282 U.S. 803, 76 L.Ed. 
722—Salvi V. John A. Mannlng Paper 
Co., 7 N.Y.S.2d 36. 168 Misc. 661. 

(2) Exceptlons are recognlzed in 
the case of covenants respecting 
boundary fences, party walls, rail¬ 
road crossings, rent. repairs, and 
Improvement assessments.—Green- 
farh V. R. S. K. Realty Corporation, 
175 N.E. 649, 256 N.Y. 130, afflrming 
241 N.Y.S. 439, 229 App.Div. 250, and 
i-eargument denled 177 N.E. 190, 256 
N.Y. 678—^Levy v. Schnurmacher 
Const Corporation, 174 N.E. 70, 255 
N.Y. 83, reverslng 237 N.Y.S. 823, 227 
App.Div. 816—Salvi v. John A, Man- 
nlng Paper Co., supra. 

(8) To enforce affirmative cove¬ 
nant in deed as agalnst suhsequent 
purchaser of land conveyed, it must 
appear that grantor and grantee In- 
tended covenant to run with land.— 
Salvi V. John A. Manning Paper Co., 
supra. 


(4) Grantee*s covenant to pay 
proportlonate share of cost of main- 
talnlng private roads, walks, sewers, 
and drains was held to run with 
land.—Lawrence Park Realty Co. v. 
Crichton. 218 N.Y.S. 278, 218 App. 
Div. 374. ' 

18. U.S.—Murphy v. Kerr, C.C.A 
N.M., 6 F.2d 908, 41 A.L..R. 1369, 
affirming, D.C., 296 F. 636. 

Ala—Cummlngs v. Alexajider, 169 ! 

So. 310, 233 Ala 10. 

Cal.—^Miller & Lux v. San Joaquin 
Agr. Co., 209 P. 592, 68 CaLApp. 
753. 

Pa—Cohen v, Tumer, 90 PaSuper. 
255. 

Tex.—Parks v. Hlnes, 68 S.W.2d 864, 
affirmed Hines v. Parks, 96 S.W.2d 
970, 128 Tex. 289. 

15 C.J. p 1249 note 40. 

Negative or restrictive covenants see 
the C.J.S. title Deeds S 167, also 18 
C.J. p 393 note 8-p 397 note 69. 

Covenant to pay assessment 

A covenant in a deed whlch recited 
payment of two dollars as considera- 
tion, and that as part of considera- 
tion grantee agreed to protect and 
save harmless grantor from assess¬ 
ments for “opening’* of proposed ave- 
nue which would abut grantoi^s prop¬ 
erty after conveyance manifested in- 
tent of parties that covenant pfovid- 
ed for postponement of payment of 
actual consideration and should run 
with the land since lussessments for 
Street improvements are against the 
land only, but the covenant did not 
include covenant to pay assessment 
cost of sewering such Street.—Maher 
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V. Cleveland Union Stockyards Co., 

9 N.E.2d 995, 55 Ohio App. 412. 

19. Ind.—Stover v. Harlan, 164 N.E. 
882, 87 Ind.App. 347. 

Mass.—^New York Cent. & H. R. R. 
R. V. Clarke, 117 N.E. 822, 228 
Mass. 274. 

15 C.J. p 1260 note 60. 

Covenant of railroad as running with 
land see the C.J.S. title Rallroads 
5 95, also 51 C.J. p 559 'note 1 et 
seq. 

20. Mass.—New York Cent. & H. R. 
R. R. V. Clarke, 117 N.B. 322, 228 
Mass. 274. 

16 C.J. p 1250 note 50. 

21. lowa.—Sexauer v. Wllson, 113 
N.W. 941, 139 lowa 857, 14 D.R.A., 
N.S., 185, 15 Ann.Cas. 54. 

15 C.J. p 1253 note 86. 

Agrreements to construet or maintaln 
partition fences see the CJ.S. title 
Fences S 7, also 25 C.J. p 1018 
note 63-p 1019 note 81. 

22. Wis.—Hartung v. Wltte, 18 N. 
W. 175, 69 Wis. 286. 

15 C.J. p 1253 note 87. 

23. Mass.—^Blennedy v. Owen, 136 
Mass. 199. 

15 CJ. P 1261 note 53. 

24. Utah.—Knight v. Southern Pac. 
Co., 172 P. 689, 52 Utah 42. 

15 CJ. P 1251 note 54. 

25. Conn.—^Wright v. Wrlght, 21 
Conn. 829. 

36. Conn.—Wright v. Wright, su¬ 
pra. 

27. Or.—^Brown v. Southern Pac. R. 
Co„ 68 P. 1104, 36 Or. 128, 78 
Ain.S.R. 761, 47 L.H.A. 409. 
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§ 71 

Covenants relating to fences as running with the » 
land are considered supra § 69, 

§ 72. -Nuisances and Particular Occupa- 

tions 

Whether covenants prohibiting the use of land or 
buildings thereon for certain purposes run with 
the land is discussed in the C.J.S. title Deeds § 167, 
also 18 CJ. p 393 note 8-p 397 note 59. 

§ 73. Covenants Creating Easement, Lien or 
Charge 

A covenant creating an easement, lien, or charge 
may run with the land. 

As is explained in the CJ.S. title Easements § 28, 
also 19 C.J. p 910 note 69 et seq, an easement on 
land may be created by covenant, and generally such 
covenants will run with the land so as to bind sub- 


I sequent owners,28 although the nile has not always 
been upheld where the easement constituted a bur- 
den on the land,29 especially when the deed contain- 
ing the covenant has not been duly acknowledged 
and recorded as required by statute.®® 

Covenants creating charges and liens, A lien or 
charge fixed on land by a covenant may run with 
the land and follow it into the hands of subsequent 
purchasers,®^ such as a covenant to pay rent,®2 
or to make repairs or divide the expense of re- 
pairs.®® Likewise, unless otherwise controlled by 
statute,®^ a covenant to pay taxes and assessments 
has been held to run with the land,®® although, ac- 
cording to some authorities, such a covenant is con¬ 
sidered as purely personal.®® 

Furthermore, a covenant to furnish gas or pay 
a yearly sum in Heu thereof has been held to run 
with the land,®"^ although a covenant to furnish gas 
has also been held to be personal.®® Where land 


28. U.S.—Murphy v. Kerr, C.C.A.N. 

M. , 5 F.21 908. 41 A.L.R. 1359, af- 
flnning, D.C., 296 F. 536. 

Ark,—Holthoff v. Joyce, 294 S.W. 
1006, 174 Ark. 248. 

IlL—Wise V. Wouters, 123 N.B. 35, 
288 IlL 29. 

Ky.—^Mannln v. Adkins, 250 S,W. 
974, 199 Ky. 241. 

N.M.—^Bolles v. Pecos Iit. Co., 167 
P. 280, 23 N.M. 82. 

N.T.—Israelaky v. Levine, 209 N.Y.S. 
677, 578, 124 Misc. 827, citing: Cor¬ 
pus JtixlSr and reversed on other 
g^rounda 213 N.Y.S. 589, 215 App. 
Div, 94. 

N.a—Walker v. Phelps, 162 S.B. 727, 
202 N.C. 344. 

Ohlo.—K-atz V. Risch, 13 Ohio N.P., 

N. S., 478. 

15 C.J. p 1252 note 79. 

29. Mass.—^Wheelock v. Thayer, 16 
Plck. 68. 

15 C.J. P 1262 note 80. 

80. Ky.—M. & Lu T. P. R. Co. v. Ldn- 
vllle, 9 Ky.L. 684. 

15 C.J. p 1252 note 81. 

81. Pa.—Cohen v. Tumer, 90 Pa. 
Super. 255. 

15 C.J. p 1252 note 83. 

Particular covenants: 

Fences see supra S 69. 

Party walls see the C.J.S. title 
Party Walls S 22, also 47 C.J. 
p 1357 note 87-p 1363 note 52. 
Water riffhts see the C.J.S. title 
Waters S 211, also 67 C.J. p 
1092 notes 14. 15. 

Charge for Improvemenis 

(1) Annual charge for improve- 
ments on entire residential tract 
being developed by realty company 
placed in a covenant in deed from 
it that land should be subject to 
such lien payable to company or its 
assigns, including a property own- 
er*8 associatlon thereafter to be or- 


ganized, ran with the land and au- 
thorized foreclosure of such lien 
by property owner*s association, 
against purchaser of land at Judicial 
sale.—^Neponsit Property Owners' 
Ass'n V. Emigrant Industrial Sav. 
Bank, 16 N.E.2d'793, 278 N.Y. 248, 
118 AL.R. 973, afflrming 300 N.Y.S. 
1341, 252 App.Div. 876 and answer- 
Ing Questions certified 300 N.Y.S. 
1358, 253 App.Div. 722, reargument 
denied 16 N.B.2d 852, 278 N.Y. 704, 
118 A.L.R. 982. 

(2) Where deed of land connected 
with exclusive residential develop- 
ment contained covenants binding 
grantee to pay annual assessment to 
be used in maintaining certain im- 
provements, such assessment to be- 
come lien on land such covenants 
were held to run with land entitling 
grantor's successor to lien against 
purchaser from original. grantee.— 
Kennilwood Owners Ass’n v. Jaybro 
Realty & Development Co., 281 N.Y. 
S. 641, 156 Misc. 604. 

32. U.S.—^Hurst V. Rodney, Po., 12 
P.Cas.No.6,937, 1 Wash.C.C. 375. 

'15 C.J. p 1252 note 84. 

Covenants running with land: 
Covenant as to ground rent see the 
C.J.S. title Ground Rents § 11, 
also 28 C.J. p 861 note 41-p 862 
note 75. 

Covenant in leaae see the C.J.S. 
title Landlord and Tenant S 240, 
also 35 C.J. p 1187 note 11 et 
seq. 

33. N.Y.—Greenfarb v. R. S. K. 
Realty Corporation, 175 N.B. 649, 
256 N.Y. 130, afflrming 241 N.Y.S. 
439, 229 App.Div. 250, and reargu¬ 
ment denied 177 N.B. 190, 266 N.Y. 
678—Plattsburg Gas & Electric 
Co. V. Miller, 206 N.Y.S. 42, 123 
Misc. 651, reversed on other 

932 


grounds 207 N.Y.S. 335, 211 App. 
Div. 623. 

15 C.J. p 1252 note 85. 

Covenants to repalr In leases as 

running with the land see the C. 
J.S. title Landlord and Tenant §§ 
368, 418, also 86 C.J. p 136 notes 
98-5, p 137 notes 28-34, p 201 notes 
88-91. 

Property subjeot to covenant 
Covenant to repair imposed on lots 
abutting on driveway did not apply 
to portion of abutting lot which dld 
not abut on driveway.—Levy v. 
Schnurmacher Const. Corporation, 
174 N.B. 70, 266 N.Y. 83, reversing 
237 N.Y.S. 823, 227 App.Div. 816. 

34. Cal.—^McPike v. Heaton, 63 P. 
179, 131 Cal. 109. 82 AxnS.R. 336. 

16 C.J. p 1253 note 90. 

35. Mass.—Security System Co. v. 
S. S. Plerce Co., 164 N.B. 190, 268 
Mass. 4. 

Or.—Oregon & Western Colonization 
Co. V. Strang, 260 P. 1002, 1003, 128 
Or. 377, citing OorpuB Juris. 

S.C.—Eptlng v. Lexington Water 
Power Co., 181 S.E. 66, 177 S.C. 308, 
102 AL.R. 773. 

15 C.J. p 1253 note 91. 

Covenant of tenant to pay taxes as 
running with the land see the C.J. 
S. title Landlord and Tenant } 361, 
also 36 C.J. p 121 notes 76-78. 

36. Ind.—Graber v. Duncan, 79 Ind. 
565. 

Vot covenant running with land 
N.J.—Child V. C. H. Winans Co., 183 
A 300, 119 N.J.Eq. 556. 

37. Ind.—Indiana Natural Gas, etc., 
Co. V. Harper, 98 N.B. 743, 50 Ind. 
App. 555. 

Ohio.—Johnson v. American Gas Co., 

8 Ohio App. 124. 

33. Ark.—Pt. Smlth Gas Co. v. Gean, 
65 S.W.2d 68, 186 Ark. 673. 
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is conveyed in consideration of a covenant by the 
grantee to support the grantor, or other persons 
designated, such covenant runs with the land and is 
binding on subsequent owners,39 although such a 
covenant has also been held to be personal.^® 

Where no limitation is put to the absolute and un- 
qualified ownership of the grantee, and there is 
no condition, charge, or lien, a covenant of the 
grantee contained in the conveyance does not run 
with the land."*^ 

§ 74. Duration of Real Covenants 

Real covenants cease to run with the land on the 
terminatlon of the estate and on breach. 

Where a covenant is annexed to an estate, in the 
absence of a breach it runs as long as does the es- 
tate.^2 On the other hand, a covenant attached to 
an estate cannot endure beyond the termination of 
the esfate.43 

Furthermore, a covenant, when broken, ceases to 
run with the land,and becomes a chose in ac- 
tion.45 Whether an assignee of the land may en- 


§75 

force such a chose in action is discussed infra § 

82. 

§ 75. Release or Discharge from Liability 

Broadiy speakina, release or discharge from IFafanity 
on covenants running with the land may resuit from a 
deed of release, from papol agreement, or from any mat- 
ter In pais showing a real or conclusively presumed intent 
to terminate the covenant. 

The English doctrine that a covenant whicli runs 
with the land can be released only by an instru- 
ment of as high a nature as the deed containing it, 
although some exceptions to the rule were there 
recognized, seems to have been followed in a few 
of the States,^® although recordation of the release 
has been held unnecessary but, if such a release 
is required at all, it would seem important that it 
should be recorded to protect the warrantor against 
the suit of a subsequent purchaser.**® By the great 
weight of American authority, however, such a 
covenant may be released either by matter in pais, 
or by parol,49 the intention of the parties being 
the controlling factor.®® 
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39. IU.—Gallaher v. Herbert, 7 N.B. 
611. 117 111. 160—Carder v. Hugh- 
ett, 243 Ill.App. 170. 

15 aJ. P 1263 note 88. 

40. Ga.—Jones v. Brown. 119 S.E. 
624, 166 Oa. 452. 

ror benefit of tMzd pezeon 
In a deed to land from a father to 
his son a covenant by the son to pro^ 
vide his slster a horne and maintain 
her is personal.—^Harklns v. Doran, 
Pa, 15 A. 928. 

41. U.S. — Consolidated Arizona 
Smelting Co. v. Hinchman, Me., 212 
F. 813, 129 C.C.A. 267. 

16 C.J. p 1263 note 97. 

42. Ohlo.—^Northern Ohio Traction & 

Llght Co. V. Quaker Oats Co., 162 
N.E. 6, 114 Ohio St. 686. * 

Duration of personal covenants see 
supra 9 33. 

Termination of restrictions in deeds 
see the C.J.S. title Deeds 9 170, al¬ 
so 18 C.J. p 401 note 96--p 402 note 
6 . 

Perpetual duration 
When grantor conveys all title to 
real property to grantees ‘‘their suc- 
cessors and assigns forever," cove¬ 
nants running with land, constitut- 
Ing part of consideration for convey¬ 
ance, are perpetual and irrevocable.. 
—^Northern Ohio Traction & Light 
Co. v. Quaker Oats Co., supra. 

Abandonment of estate by the 
grantee will not terminate affirmative 
covenants, particularly after accept- 
ance of beneflts.—^Northern Ohio 
Traction & Light Co. v. Quaker Oats 
COh supra. i 


Death of oovenantee will not re- 
voke a covenant running with the 
land before the end of its term.—In 
re Scott. 193 N.T.S. 403, 200 App.Div. 
699. 

Survlviag destmotion of bulldliig 
A distinet part of a building may 
be conveyed with covenants, agrree- 
ments, or conditione creating rlghts 
in the grantee which will survive the 
destruction of the building.—^Weaver 
V. Osbome, 134 N.W. 168, 164 lowa 
10, 38 L.R.A.,N.S„ 706. 

43. N.C.—Register v. Rowell, 48 N. 
C. 312—Lewis v. Cook, 36 N.C. 193. 

44. Kan.—Schultz v. Citles Service 
Oil Co., 86 P.2d 633, 636, 149 Kan. 
148, citing Corpus Juris. 

Ky.—^Pioneer Coal Co. v. Asher, 276 
S.W. 487, 210 Ky. 498, motion over- 
ruled 278 S.W. 833, 212 Ky. 286. 
N.M.—Merchants' Nat. Bank of Clin- 
ton, lowa V. Otero, 176 P. 781, 24 
N.M. 698. 

Or.—^Pearson v. Richards, 211 P. 167, 
171, 106 Or. 78, citing Corpus Juris. 
16 C.J. p 1263 note 6. 

Coveuauts of warrauty 

Mass.—Gallison v. Downing, 138 N. 

E. 315, 244 Mass. 33. 

N.M.—Beecher v. Tlnnln, 189 P. 44,- 
26 N.M. 69. 

Tex.—^Wlggins v. Stephens, Com.App., 
246 S.W, 84, afflrming, Clv.App., 
191 S.W. 777—Shannon v. Childers, 
Civ.App., 202 S.W. 1030, error re- 
fused. 

45. Cal.—^Platner v. Vincent, 202 P. 
665, 187 Cal. 443. 

Kan.—Schultz v. Cities Service Oil 
Co., 86 P.2d 533, 149 Kan. 148. 
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N.M.—Merchants* Nat. Bank of Clln- 
ton, lowa V. Otero, 176 P. 781, 24 
N.M. 598. 

16 C.J. p 1263 note 6. 

43. Me.—Heath v. Whidden, 29 Me. 
108—Brown v. Staples, 28 Me. 497, 
48 Am.D. 504. 

16 C.J. p 1253 notes 8, 9. 

47. Me.—Littiefield v. Oetchell, 32 
Me. 390. 

Tenn.—^Plle v. Benham, 3 Hayw. 176. 

43. Mass.—^Field v. Snell, 4 Cush. 
504. 

Pa.—SusQuehanna, etc., R. Co. v. 
Quick, 61 Pa. 328. 

49. Fla.—Osius v. Barton, 147 So. 

862, 109 Fla. 666, 88 AL.R. 394. 

Mo.—^Pickel v. McCawley, 44 S.W.2d 
857, 329 Mo. 166. 

N.T.—Obrock.v. Crolly Co., 206 N.Y. 

S. 231, 209 App.Div. 624. 

Or.—^Norby v. Section Line Drainage 
Dist., 76 P.2d 966, 169 Or. 80. 

Pa.—Henry v. Eves, 169 A. 867, 303 
Pa. 250. 

15 C.J. p 1254 note 13. 
znformal wxltiug 

Where deed reserved to grrantor 
right to alter or annui restrictions 
‘Ijy wrltten agreement,” informa! 
writlng evidencing grantor^s consent 
to change in use of premises was 
sufficient, it being unnecessary to ex- 
ecute formal instrument or to cause 
it to be recorded.—^People, on Com- 
plalnt of WolfC v. Margolies, 1 N.T. 
S.2d 969, 166 Mlsc. 135. 

5a N.J.—Supplee v. Cohen, 83 A. 
373, 80 N.J.Eq. 83, affirmed 86 A. 
366, 81 N.J.Eq. 600. 

15 C.J. p 1254 note 14. 
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§ 75 

A fundamental change in the neighborhood, as 
shown infra this scction, may terminate a restric¬ 
tive covenant, as may a foreclosure sale of the land 
under a mortgage,®^ and the grantee of property 
subject to restrictive covenant and his grantee aban- 
don the restriction by the making and accepting 
of a conveyance free of the restrictions so that they 
are estopped from enforcing it.®^ If full recovery 
is had by a person entitled to sue therefor, the cove¬ 
nant is satisfied and it may no longer be regarded 
as binding in favor of the grantee and his privies 
in estate.53 One accepting a deed with knowledge 
that the property is less in quantity than warranted 
in the deed and failing to complain within a reason- 
able time may not thereafter recover for the short- 
age.5^ 

Restrictive covenants are not terminated by sub- 
sequent sale of other property without such restric¬ 
tions,^5 abandonment of restrictive covenants is not 
shown by acquiescence in mere minor violations 
thereof,^® and an owner or lessee of property for 
the benefit of which restrictions have been created 
will not be deemed to have abandoned the covenant 
so long as it is of value to him nor, it has been 
held, will relinquishment of a covenant by ac¬ 
quiescence in breach, or waiver, be inferred from 
delay in taking steps to prevent its violation.58 
The neglect of a pupchaser to record his title does 
not release the vendor from his covenants and 
a grantee by releasing his grantor from liability on 


his covenants does not thereby affect his own 
title.6® A covenant of seizin is not extinguished by 
a release of the estate without covenants,®! nor by 
arranged foreclosures designed to ciear title 
and release of a title insurer on payment of a 
certain sum does not serve to effect the release of 
the grantor from his covenant against encumbranc- 
es.®® 

In order that a release may bind a subsequent as- 
signee it must have been made prior to the as- 
signment,®^ unless the releasor has paid the dam- 
ages occasioned by a breach of the covenant to such 
assignee.®® Where the continuity of a covenant 
is broken by the conveyance of land with new cove¬ 
nants, the subsequent grantee cannot maintain an 
action against the original covenantor;®® and an as- 
signment by a vendor to a third person of his rights 
against his warrantors, made after the eviction of 
his vendee in possession under contract of sale, can¬ 
not in equity deprive the vendee of his recourse 
against such warrantors.®*^ Grantees of land sub¬ 
ject to restrictive covenants may convey the Vhole 
tract free thereof except as against the original 
covenantee or his privies.®® 

Changed conditions rendering a covenant sub- 
stantially inapplicable to the new set of circum- 
stances may operate to terminate the covenant,®^ 
as where changes occur in the neighborhood so rad- 
ical in character as to defeat the purpose of a re- 


51. Md.—Boyd v. Park Resdty Cor¬ 
poration, 111 A. 129, 137 Md. 3$. 
Foredosnxe of moxtmre not 

to tarrninato restrictloiiui under facts. 
—^Masrnolia Petroleum Co. v. Drau- 
ver, 83 P.2d 840, 183 OkL 579, 119 
A.L..R. 1112. 

6X N.T.—Obrock v. Crolly Co., 205 
N.T.S. 231, 209 App.Dlv. 624. 
OoxnreyaBoe to Mlf m eacocntxiac 
Plaintllf, by conveying to berself as 
executrix by warranty deed free from 
covenant, abandoned any rig^ht to en- 
force covenant.—Goldman v. Lewls, 
233 N.T.S. 596, 226 App.Dlv. 745. 

53; Ala.—^Lost Creek Coal & Mlner- 
al Land Co. v. Hendou, 110 So. 308, 
215 Ala. 212. 

54L Tenn.—Sommers v. Thompson, 1 
Tenn.App. 410. 

65. NJF,—Camp v. Krulewitch, 127 A. 
669, 97 N.J-SkL. 384. 

66. DeL—^Rosrers v. Zwolak, 110 A. 
674, 12 DehCh. 200. 

M.J.—Fetra v. Beveridgre, 199 A« 
70. 124 N.J.E<1. 24. 

57. lowa.—Johnson v. Robertson, 
135 N.W. 685, 156 lowa 64, Ann.Ca8. 
1915B 137. 


sa 111.—Star Brewery Co. v. Primas, 
45 N.E. 145, 163 111. 652. 

15 C.J. p 1254 note 16. 

53. La.—^Boyer v. Amet, 6 So. 734, 
41 La.Ann. 721. 

60. N.Y.—^Dawley v. HugrfiT» 85 Hun 
143. 

61. N.Y.—^Bexmett v. Irwin, 8 Johns. 
363—Utica Bank v. Mersereau, 8 
Barb.Ch. 538, 49 Am.D. 189. 

62. Mo.—Crosby v. Evans, 219 S.W. 
948, 281 Mo. 202, answerln^ Ques- 
tions certified, App., 195 S.W. 614. 

Beliberata default 
Where vendors, who were unable 
to give good title, entered into an 
arrangrement with the purchaser 
whereby he defaulted, the purchas- 
money mortgagre was foreclosed, and 
the vendors then foreclosed an ear- 
lier deed of trust, under an agrreement 
that they should buy in the property, 
and, havingr cut ofC outstandingr tities, 
convey good title to the purchaser, 
such aiTang:ement was consistent 
with the covenant of seizin in the 
origrlnal conveyance and did not su¬ 
persede it.—Crosby v. Evans, supra. 

63. Or.—^De Carll v. 0'Brlen, 41 P. 
2d 411, 160 Or. 35, 97 A.li.R. 693. 
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64i N.J.—^Bowen v. Smith, 74 A. 676, 
76 N.J.Bq. 456. 

15 C.J. p 1254 note 19. 

65. N.H.--Chase v. Weston, 12 N.H. 
418. 

66. N.Y.—Geiszler v. De Graaf, 59 
N.E. 993, 166 N.Y. 339, 82 Am.S.R. 
659, affirmingr 60 N.Y.S. 651, 44 AlPP. 
Div. 178. 

15 C.J. p 1254 note 21. 

67. Ky.—Stewart v. Wilson, 6 Dana 
50. 

68. Mo.—Toothaker v. Pleasant, 288 
S.W. 38, 815 Mo. 1239. 

Covenant against negro ownershlp 
Mo.—Toothaker v. Pleasant, supra. 

69. Or.—Norby v. Section Line 
Dralnage DlsL, 76 P.2d 966, 159 Or. 
80. 

Pxoteotion of well 
A 'drainage district was not re- 
qulred to continue to comply with 
covenant in deed requliing district to 
construet cernent fili in diteh to pre¬ 
vent water from percolating into 
grantors* well where well had been 
abandoned, and grantors had obtalned 
another source of water supply.— 
Norby v. Section Line Drainage Dlst., 
supra. 
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strictive covenant,^® such as one against negro own- 
ership,*^^ although, where the change is not so fun- 
damental in character as to destroy the general 
purpose of the restrictive covenant, it will remain 
in full force and effect.^^ ^ change in the territory 
surrounding the restricted area will not necessarily 
terminate the restrictions,73 and, where it appears 
that the covenant is for the exclusive benefit of the 
dominant lot and stili of substantial value to it, a 
court of equity will restrain violation notwithstand- 
ing the changed condition of the neighborhood 
wherein the lot is situated.^^ The mere fact that 
because of changed conditions removal of restric¬ 
tive covenants would greatly enhance the value of 
plaintifFs land will not justify their removal at 
plaintiffs suit as against other owners who insist on 
maintenance of the restrictions,'^® and, in a proper 
case, equity will enforce restrictive covenants re- 
maining of substantial value, even though changed 
conditions will cause hardship to the servient es- 


tate.*^® 

§ 76. -Agreement of Parties 

Agreements to terminate restrictive covenants #re 
effective if, and oniy If, Joined In by all Interested parties. 

A covenant running with the land may be modi- 
fied or terminated by agreement of all interested 
parties,77 although it will not be discharged by an 
agreement made by less than all interested parties,'^® 
and, where the covenant permits termination of re- 
strictions on consent of a specified percentage of lot 
owners, a consent by less than the specified per¬ 
centage is ineffectual.^^ 

§ 77. -Acts or Omissions of Covenantor 

The acts or omissions of the covenantor are ordinarily 
not of themselves sufficient to terminate covenants run¬ 
ning with the land. 

The covenantor, who has created restrictions by 
his original grant, lacks power to discharge cove- 


7a Pia.—Oslus V. Barton, 147 So. 

862, 109 Fla. 666, 88 ALR. 394. 

Ky.—Groodwln Bros. v. Combs Lum- 
ber Co., 120 S.W.2d 1024, 275 Ky. 
114. 

Mo.—Plckel V. McCawley, 44 S.W.2d 
857, 829 Mo. 166—^Rombauer v. 
Compton Helghts Chrlstlan Church, 
40 SW.2d 646. 

N.y.—Winston v. 624 West End Ave., 
251 N.T.S. 96, 233 App.Dlv. 6. 
iq-.C.—Oldham v. McPheeters, 164 S.B. 
781, 203 N.C. 141—Stroupe v. Trues- 
dale, 146 S-B. 926, 196 NC. 803— 
Htgrgrlns V. Hough, 143 S.B. 212, 
195 N.C. 662—Starkey v. Gardner, 
138 S.B. 408, 194 N.C. 74. 

It woiad be aa anaoliroiiisiii to in- 
terpose eQuitable relief In support of 
a restrictive covenant where striet 
adherence to Its terms has become 
futile or Ineffectlve owing to altered 
conditions in the neighborhood ren- 
dering the covenant useless to the 
dominant tenement.—^Henry v. Eves, 
159 A. 857, 306 Pa. 260. 

Buildlug and other restrictions in 
deeds see the C.J.S. tltle Deeds §S 
168, 169, 170, also 18 C.J. p 400 note 
84-p 401 note 93. 

Enforcement of covenants as to use 
of property by in j unet ion see the 
C.J.S. title Injunctions § 87, also 
32 C.J. p 212 note 30-p 213 note 40. 

71. Mo.—Plckel V. McCawley, 44 S. 
W.2d 867, 329 Mo. 166. 

Affirmative relief ftom covenant 
Where plaintiff Joined with other 
property owners of the distrlct in 
signing a written covenant, which 
was duly recorded, to prevent negroes 
from buylng or obtalning homes 
within such distrlct, and later sued 
to be relieved from such covenant, 
and, where the evideuce showed such 


subsequent change of conditions 
within the distrlct by reason of an 
influx of negro residents as to de- 
feat the main purpose of the cove¬ 
nant, it was held that the restric¬ 
tive covenant had become nugatory 
and that plaintiff was entltled to be 
relieved therefrom,—^Pickel v. Mc¬ 
Cawley, supra. 

72. Ind^—^Bachman v. Colpaert Real- 
ty Corporation, App., 194 N.B. 783. 

Ky.—Greer v, Bomsteln, 54 S.W.2d 
927, 246 Ky. 286. 

Mo.—^Kombauer v. Compton Helghts 
Chrlstlan Church, 40 S.W.2d 646. 
W.Va.—^Kamlnsky v. Barr, 146 S.B, 
267, 106 W.Va. 201. 

73. Mo.—Rombauer v. Compton 
Helghts Chrlstian Church, 40 S.W. 
2d 646—Thornhlll v. Herdt, App., 
130 S.W.2d 176—^Porter v. Johnson, 
App., 116 S.W.2d 629. 

Change not ehown an to partloiilar| 
block in olty 

Where property owners In neigh¬ 
borhood made agreement involving 
entire City block against use and oc- 
cupancy by negroes, fact that large 
number of negroes thereafter occu- 
pled adjoinlng block and Intersectlng 
streets would not preclude enforce- 
ment of such agreement by enjoin- 
Ing occupancy by negro, in absence of 
showlng that property had become 
untenanted and unmarketable.— 
Meade v. Dennistone, 196 A. 330, 173 
Md. 295, 114 A-Ii.R. 1227. 

Bsstrlctlons against sale to negfroes 
are not nulllfled by negro occupancy 
of territory surrounding the cove- 
nanted area, even though changed 
conditions render the restrictive 
covenant less valuable, where such 
restrictions, stili retain substantial 
value.—^Porter v. Johnson, Mo.App., 
116 S.W.2d 629. 


7A Fla.—^Barton v. Moline Proper- 
Ues, 164 So. 551, 121 Fla. 683, 103 
AIi.R. 726. 

75. Ga.—^Reeves v. Comfort, 167 S. 
E. 629, 172 Ga. 831. 

70. Mo.—^Rombauer v. Compton 
Helghts Christiw Church, 40 S.W. 
2d 645. 

77. Del.—^Rogers v. Zwolak, 110 A. 
674, 12 Del.Ch. 200. 

N.T.—Cook V. Murlin, 196 N.Y.S. 793, 
202 App.Div. 652. 

Agreement by only pemons entltled 
to enforoe restriotlon 
Agn*eement between adjoinlng own¬ 
ers, who were only persons entltled to 
enforce restriction Imposed by their 
common grantor, to cancel restriction 
is sufficient to free premlses of re¬ 
striction, and purchaser from one of 
them could, therefore, he requlred 
speciflcally to perform.—Obrock v. 
Crolly Co., 206 N.T.S. 231, 209 App. 
Div. 624. 

78. Mas8.T-Goulding v. Phinney, 126 
N.E. 703, 234 Mass. 411. 

N.T.—^Bulkley v. Rouken Glen, Inc., 
226 N.T.S. 644. 222 App.Dlv. 670. 
afflrmed 162 N.E. 560, 248 N.T. 647. 
Wls.—Genske v. Jensen, 205 N.W. 
648, 188 Wis. 17. 

Necessity that all grantees Join ia 
reiease 

Where restriction has been Impos¬ 
ed on several lots by a common gran¬ 
tor, the right to enforce such restric¬ 
tion is vested in all lot owners and 
common grantor, and can be released 
only by consent of all grantees of 
lots for whose benefit restriction Is 
imposed.—Genske v. Jensen, supra. 

79. Conn.—Morgan v. Sigal, 157 A. 
412, 114 Conn. 88. 
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nants ninning with the land by his acts or omis- 
sions as against the equitable rights of subsequent 
owners of such land,®® and the grantor^s release of 
some lots from restrictive covenants will not bind 
purchasers of other lots who bought in reliance on 
such covenants.®^ The grantor may, however, by 
appropriate reservations in his original conveyanc- 
es, preclude the inception of restrictive covenants 
incapable of subsequent release by himself.®^ 

§ 78, -Merger or Revesting of Estate in 

Covenantor 

Merger of estates fnto a sfngfe ownership, as In the 
case of a revesting In the covenantor, may terminate 
covenants running wIth the land, although a revesting 
of titie as to part oniy does not destroy covenants as to 
unrevested portions of the land. 

The revesting of the covenantor with the same 
estate he has conveyed extinguishes all covenants 
running with the land,®® because all benefit of the 
warranty vests in him who is liable under the war- 
ranty,®^ and it has been held that this rule is ap- 
plicable to the grantee in a deed who has given a 
bond to the grantor to reconvey the granted prem- 
ises on demand;®® nor has such covenantor any 
claim in warranty for dangers of eviction, existing 


when he himself sold, as against the interniecliate 
holders,®® although revesting in the covenantor of 
titie to only part of the land subject to covenants 
will not extinguish covenants as to the other parts 
of the land, there being in such case no merger of a 
dominant and servient tenement.®^ A covenant of 
warranty does not include an encumbrance which 
the grantee by an instrument of as high a nature 
as the deed has engaged to discharge;®® hence, 
the grantee, or one holding under him with no- 
tice,®® cannot enforce such covenant as an estop- 
pel against his own covenant of warranty of the 
same premises to the original covenantor;®® but 
a promise by a vendee to his grantor subsequent to 
the purchase to pay off an existing mortgage against 
the premises out of an installment of the purchase 
price before the same would be due is not binding 
without a consideration to support it.®i It has been 
held, however, that a covenantoris covenants as to 
building restrictions are not discharged on his sub¬ 
sequent acquisition and resale of the premises.®® 
Foreclosure of a mortgage revesting absolute titie 
in the covenantor may terminate restrictive cove¬ 
nants in the original conveyance.®® 

Merger into a single ownership of two or more 
lots or tracts of land following previous separate 


80. Conn.—^Armstrong v. Leverone, 
136 A. 71, 106 Conn. 464—Baker v. 
Lunde, 114 A, 673, S6 Conn. 530. 

111.—Wlse V. Wouters, 123 S,E. 35. 
288 ni. 29. 

Mich.—Bohm v. Silberstein, 189 N.W. 

899, 220 Mtch. 278. 

N.J.—Schrelber v. Drosness, 136 A. 
615, 100 501, afiElrmed 

Scliren>er v. Drossness, 135 A. 920, 
100 N.J.Bq. 591—^De Rossett v. Bi- 
anchi, 136 A. 301, 100 N.J.E<i. 439. 
N.Y.—Getchal v. Lawrence, 201 N.T. 
S. 121, 121 Misc. 359. 

GnuLtoxs’ gnltolaim deed to lot, 
prevlously conveyed subject to re¬ 
strictive covenants, cannot aJfect 
'rights of other lot owners claiming 
uniform plan of development.—^Lunde 
V. Minch, 136 A. 652, 105 Conn. 667. 

A gra3iitor’B release of restrictive 
covenants does not preclude other 
parties, to whom he made deeds pre- 
viously, or makes them subsequently, 
from enforcing their rights against 
any purchaser vlolating the restric¬ 
tive covenants.—^Mulier v. Weiss, 108 
A. 768, 91 N.J.Eq. 29, affirmed 109 
A. 357, 91 N.J.Eq. 321. 

Oraatozs may XLelther by soleum, 
deed lior by silent omisslon deprive 
grantees of the benefit of restrictive 
covenants running with the land.— 
Clark V. Kurtz, 196 A, 727, 123 N.J. 
Bq. 174. 

81. Mich.—^Harvey v. Rubln, 189 N. 
W. 17, 219 Mich. 307. 


aa. N.C.—Snyder v. Heath, 117 S.B. 
294, 186 N.C. 362. 

83. Ala.—^Lost Creek Coal A Mineral 
Land Co. v, Hendon, 110 So. 808, 
216 Ala, 212. 

16 C.J. p 1264 notes 24, 26. 

Covenants of s^zin «■'gd gmeral war- 
ranty 

Former owner conveylng with cov¬ 
enants of seizln and general warran¬ 
ty, and later repurchaslng the lands 
with like covenants from one hold¬ 
ing through him, cannot sue for want 
of titie outstanding at the time of his 
former ownership, although the rule 
would be different If he hkd been re- 
qulred hy his grantee or successor 
to make good his own breach of war¬ 
ranty.—^Lost Creek Coal & Mineral 
Land Co. v. Hendon, 110 So. 808, 215 
Ala, 212. 

84. Ala,—^Lost Creek Coal & Mineral 
Land Co. v. Hendon, supra, 

85. Me.—^Hatch v. Kimball, 14 Me, 9. 

86. La,—Wright v. Wood, 6 La.Ann. 
176. 

87. Conn.—Baker v. Lunde, 114 A. 
673, 96 Conn. 630. 

88. Me.—^Brown v. Staples, 28 Me. 
497, 48 Am.D. 504. 

N.H.—^Watts V. Welman, 2 N.H. 458. 

89. Me.—^Brown v. Staples, 28 Me. 
497, 48 Am.D. 604. 
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98. Me.—^Brown v. Staples, supra. 

91. Tex.—Taylor v. Wltherspoon, 23 
Tex. 642. 

92. 111.— WiegmsLn v. Kusel, 110 N. 
EL 884, 270 111. 620. 

93. N.T.—^McKenna v. Bregman, 186 
N.Y.S. 362. 

Mortgage wlthoiit restrictive oove- 
xLonts 

Where a grrantee, whose deed con- 
tained restrictive covenants in favor 
of other Idnds of the grantor, gave 
a mortgage to the grantor contain- 
ing no restrictive covenants, and it 
was subsequently foreclosed, the 
mortgage was an absolute reconvey- 
ance, and destroyed the easemeut cre- 
ated by the conveyance.—McKenna v. 
Bregman, supra. 

Merger nuder referee’8 deed 

Where a grantee, whose deed con- 
tained restrictive covenants, gave a 
mortgage to the grantor containlng 
no such covenants, which was sub¬ 
sequently foreclosed, the referee’s 
deed related back to the mortgage, 
and conveyed all titie of the mort- 
gagee, and the purchaser must be 
deemed to represent it, and, the own¬ 
ership of the dominant and servient 
estates being thereby merged, the 
purchaser in conveying could contin¬ 
ue the easement or restrictions in 
any form which he might desire.— 
McKenna v. Bregman, supra. 
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ownersWp thereof extinguishes mutual restrictive 

covenants.9* 

§ 79. --Reconveyance with Similar Cove- 

nants 

Identicat covenants In deeds of conveyance and of 
reconveyance may dlecharge each other; this is not 
true, however, of a reconveyance by way of mortgage be- 
fore forfeiture by breach of conditfon. 

One taking* an absolute deed to realty by way of 
security for debt, which deed contains the usual 
covenants, is not bound to a subsequent grantee of 
his debtor on identical covenants contained in a 
deed of reconveyance. given the debtor on repay- 
ment;95 but, where the owner of realty conveys 
it to another by general warranty deed containing 
the usual covenants, and his vendee gives back a 
deed of trust or mortgage securing a part of the 
purchase price and containing like covenants of 
warranty, the vendee does not thereby release the 
vendor from liability on the original covenants in 
the warranty deed,^6 unless the grantee after 
breach of the conditions in the mortgage surrenders 
possession to the grantor and becomes his ten- 
ant.®7 

§ 80. Persons Entitled to Enforce Real Cove¬ 
nants 

As a general rule, a real covenant may be enforced 
by one for whose beaefit It was made. 


§ 81 

The authorities are not fully in accord as to 
whether a third person may sue on a promise made 
for his benefit, although the prevailing rule in the 
United States, stated in Contracts § 519 c (1), is 
that the action may be maintained. 

With respect to a real covenant, as a general 
rule, it may be enforced by one for whose benefit 
it was made,®® provided, according to some authori¬ 
ties, that he is plainly designated by the instrument 
as the beneficiary, and the covenant is made for his 
sole benefit.®® The mere fact that a third person 
may be benefited by performance of a covenant does 
not authorize him to enforce it.^ In jurisdictions 
where a third person may enforce a real covenant 
made for his benefit, he may sue thereon in his 
own name, at least where authorized to do so by 
statute.® 

It has been held that creditors can exercise all 
the rights of their debtors in actions of warranty*^ 

§ 81. — Covenantees 

The covenantee may sue for the breach of a real 
covenant, although a mortgagor covenantee has been de- 
nled such rlght. 

For the breach of a real covenant, the person 
with whom it is made may sue,^ unless, as is 
shown infra § 82, he has parted with his title. 


04. Mass.—Spector v. Traster, 170 
N.E 567, 270 Mass. 545. 

N.Y.—Merrill Realty Corporation v. 
Rayon Holding Corporation, 172 N. 
E. 494, 254 N.Y. 268, affirming 241 
N.Y.S. 918, 229 App.Dlv, 760, which 
afflrmed 240 N.Y.S. 38, 136 Misc. 
845. 

05. Ga.—Willis V. McGough & Co-, 
56 Ga. 198. 

Mo,—Johnston v. Bank of Poplar 
Bluff, 294 S.W. 111, 221 Mo.App. 
127. 

0$. Mo.—Johnston v. Bank of Poplar 
Bluff, 294 S.W. 111, 221 Mo.App. 
127—Crosby v. Evans, App., 195 S. 
W. 614, certified guestions answer- 
ed 219 S.W. 948, 281 Mo. 202. 

15 C.J. p 1255 note 33. 

07. Mass.—Gilman v. Haven, 11 
Cush. 330. 

98. N.M.—Merchants' Nat. Bank of 
Clinton, lowa v. Otero, 176 P. 781, 
24 N.M. 598. 

15 C.J. p 1255 note 39. 

Heirs of grantor 

Where the grantee in a deed to a 
Btrip of land which abutted on lots 
of the grantor covenanted that he 
would keep the strip open as a pri¬ 
vate way for the use of the owners 


and occupants, and no others unless 
the same was condemned for a Street 
the heirs of the grantor had no in¬ 
tereat therein which would enable 
them to declare a forfeiture where 
the grantee appropriated to his own 
use a portion of the strip which 
was not taken when a Street was es- 
tablished by condemnati on.—^Drueek- 
er V. McLaughlin, 86 N.E. 647. 236 
111. 367. 

90. Va.—^Newberry Land Co. v. New- 
berry. 27 S.E. 899, 96 Va, 119. 

15 C.J. p 1300 note 19. 

1. N.Y.—Root V. Wright 84 N.Y. 72, 
38 Am.D. 495. 

15 C.J. p 1255 note 42. 

8. N.M.—^Merchants' Nat Bank of 
Clinton, lowa v. Otero, 175 P. 781, 
24 N.M, 698. 

15 C.J, p 1300 note 26. 

Deed taken for benefit of another 

Where deed is taken in name of 
one actlng for himself and another, 
the latter is a real party in Interest, 
and may maintain an action on the 
deed, for breach of warranty of good 
rlght to convey the *same as the 
named grantee may do.—^Merchants* 
Nat Bank of Clinton, lowa v. Otero. 
supra. 


3. La.—Lynch v. Kltchen, 2 La.Ann. 
843. 

16 C.J. p 1266 note 46. 

4. Colo.—^Wellshlre Land Co. v. City 
and County of Denver, 87 P.2d 1, 
103 Colo. 416. 

Tenn.—^Hawkins v. Spicer, 101 S.W.2d 
151, 20 Tenn.App. 528. 

15 C.J. p 1255 note 86. 

Effect of conveyance after breach of 
covenant see infra § 83. 
Survlvorshi]^ 

Where one of two Jolnt cove¬ 
nantees dies, the action on the con- 
tract must be in the name of the sur- 
vlvor; and if he shouid die, then in 
the name of his exeeutor or admin¬ 
istrator.—Crocker v. Beal, C.C.Mass., 
6 P.Cas.No.3,S96, 1 Lowell 416—16 C. 
J. p 1300 note 10 [d]. 

Common exLterpxlse 
Where owners of island contracted 
to reclaim Island by draining it.and 
maintaining levees, obllgated them- 
selves to pay proportionate share of 
cost. and agreed that covenants 
shouid run with, and be perpetual 
burden on, land, covenants were mu¬ 
tual and any breach became breach 
of all covenantors, and hence lessees 
of one of owners, even if they were 
“asslgns” of covenantor, were mutual 
covenantors and covenantees with 
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'S^Tiere the mortgagee is regarded in law as the 
legal owner, see the C.J.S. title Mortgages § 1, al¬ 
so 41 CJ. p 274 note 5 et seq, as long as the in- 
debtedness is unpaid and the mortgage is in force 
the mortgagee inay,^ but the mortgagor may not,® 
maintain an action on the covenants in the convey- 
ance to the mortgagor. On the other hand, where 
a purchaser of real estate causes the property to be 
conveyed to a third person as security for the pur- 
chase money borrowed from him, it has been held 
that the interest of the third person is that of a 
mortgagee, and that the purchaser, as equitable 
owner, is entitied to maintain an action on the 
covenants in the deecL^ 

§ 82. —— Grantees and Assignees in General 

a. Right of owner at time of breach 

b. Right of former g^antee 


21 O.J.S. 

c- Right of assignee taking conveyance 
after breach 

a. Bight of Owner at Time of Breach 

The owner of the land at the time of the breach, In- 
cfuding an owner of part of the land, may sue on a real 
covenant. 

Where a covenant runs with the land, the own¬ 
er of the land at the time of its breach, whether 
an immediate or remote grantee or assignee, may 
maintain an action for its breach in his own name 
against any or ali of the covenantors,® although the 
holder of a real covenant can have but one satis- 
faction for its breach.9 

On the other hand, one who is not the owner 
of the land at the 'time of the breach ordinarily is 
not entitied to enforce a real covenant.1® The 
holder of the legal title at the time of the breach 
has been held to be the proper person to sue,ii 


otlier owners and could not sue other. 
owners for damagres aJlegedly result- 
ing from failure to maintain levee.' 
—^Higrglns v. Monckton, $3 P.2d 516, 
28 Cal.App.2d 723. 

5. Tenn.—Hawkins v. Spicer, 101 S. 
W.2d 151, 20 TenxLApp. 528. 

e. ECy.—^McGoodwin v. Stephenson, 
11 B.Mon. 21. 

Ohlo.—Williams v. Holcomh, 6 Ohio 
Dec., Beprint 860, 8 Am.Li.R. 484, 
Rigrht of equitable owner to sue see 
infra S 82. 

y. Zowa.—Harper v. Perry* 28 lowa 
57. 

Third person maj ene 

Grantee holdingr title In trust for 
one fumishlng: purchase money could 
not sue srantor*s widow for breach 
of covenant of warranty.—Warren v. 
Houston Oil Co. of Texas. Tex.Civ. 
App., 296 S.W. 637. affirmed, Com. 
App.. 6 S.W.2d 341. 

a Ala.—Keel v. Ikard, 133 So. 906, 
222 Ala. 617—Dallas Compress Co. 

V. Idepold, 88 So. 681, 205 Ala. 662. 
Ark.—HolthofC v. Joyce. 294 S,W. 

1006, 174 Ark. 248—Wade v. Tex- 
arkana Bnlldinsr & Loan Ass'n, 233 
S.W. 937, 160 Ark. 99. 
lowa.—Rockafellor v. Gray, 191 N. 

W. 107, 194 lowa 1280. 

Ky.—Dortch's Bx*r v. Willoughby, 
113 S.W.2d 832, 272 Ky. 231. 

Mass.—Galllson v. Downin^ 138 N. 

K 315, 244 Mass. 38. 

Miclr—Mueller v. Bankers* 7rust Co. 
of Muskeson, 247 If.W. 103, 262 
Mlch. 53. 

Ma—^Baird v. Harris, 290 S.W. 80, 
220 MoJ^pp. 1290. 

K.M.—Beecher v. Tinnin, 189 P. 44, 
26 N.24. 59. 

Ohio.—McKnight v. Columblan Land 
& Bldg. Co., 23 Ohio N.P.,K.S., 189. 


Or.—^Pearson v. Rlchards, 211 P. 167, 
170, 108 Or. 78, clting Coxpns Juris. 
S.C.—Morris v. Lain, 180 S.B. 206, 
176 S-C. 310. 

Tenn.—^Hawkins v. Spicer, 101 S.W. 
2d 151, 20 TenmApp. 628—Cobb & 
Wife V. Sanders, 1 TenmApp. 326. 
Tex.—Wigglns v. Stephens, Com. 
App., 246 S.W. 34, afflrmlng, Civ. 
App., 191 S.W. 777. 

UtaJbu—^Bast Canyon Land & Stock 
Co. V. Davls & Weber Countles 
Canal Co., 238 P. 280, 65 Utah 560. 
15 CX p 1256 note 49, p 1258 notes 
77, 80, p 1300 note 16. 

Liability of covenantor see Infra S 
86 . 

Partlcular covenants running with 
the land see supra §§ 54-73. 
Requirenlent of prlvity see infra S 
84. 

Zntennediate modlfloatioa oT eo^ 
nant 

''Vendees, holdlng the title, have 
their remedy against the remote ven- 
dors, provided there was no Inter- 
medlate modification of such general 
warranty by quitclaim deeds or oth- 
erwise, to hreak continuity of the 
covenant.”—^Liberto v. Sanders, Tex. 
Civ.App.. 248 S.W. 120, 123, reversed 
on other grounds, Com.App., 259 S.W. 
1080. 

Spocial' warranty oa same inatter 

by immediate grantor does not bar 
suit against prior covenantor on 
warranty to hold harmless from 
sunoB due on mortgage notes and 
from taxes and water charges.—Cun- 
ningham v. Buel, Tex.CivJ\j>p., 287 
S.W. 683. 

No conaidsxatloiL for covenant 

(1) Remote 'grantee and assignee 
cannot recover on covenants of his, 
remote grantor where he knew ofl 
failure of consideration for deed, and I 
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gave nothing to his Immediate gran¬ 
tor other than credit on past-due 
debt—Eves v. Curtlss, 167 P. 748, 98 
Wash. 367. 

(2) Vendor may be Uable to sub- 
vendee for breach of covenant of 
warranty of title in vendor’s deed, 
even if vendor took legal title to 
land merely as accommodation to 
vendee, and made no profit on the 
transacti on and even though vendee 
would have been estopped to assert 
breach, where vendor’s and vendee'8 
warranty deeds were contempora- 
neously exeeuted and subvendee paid 
part of consideration dlrectly to ven¬ 
dor in pasrment of money advanced 
by vendor for vendee.—Long v. Sul- 
livan, 188 S.E. 71, 52 Ga.App. 318. 

(3) Limltatlon of damages In ac¬ 
tion by remote grantee to considera¬ 
tion recelved by covenantor see in¬ 
fra S 142. 

9. Tex.—^Penney v. Woodey, Civ. 

App., 147 S.W. 872. 

15 C.J. p 1261 note 27. 

la Tex.—^Toung v. Harbin Citrus 

Groves, Clv.App., 130 S.W.2d 896, 

error refused—Warren v. Houston 

Oil Co. of Texas, Civ.App., 296 S. 

W. 637, afflrmed, Com.App., 6 S.W. 

2d 341. 

Xhsartiou of aaother graateo after 
exaeutioiL 

Where, wlthout knowledge or con- 
sent of grantor, name of grantee In 
deed was erased, and name of anoth- 
er was inserted, party whose name 
was substituted cannot recover from 
fantor for breach of covenant of 
warranty In deed.—Sipes v. Perdomo, 
247 P. 689, 118 Okl. 181. 

11. N.T.—^Haynes v. Buffalo, etc., R. 

Co., 88 Hun 17. 

15 C.J. p 1300 note 10. 
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and the equitable owner at such time has been de- 
nied the right.^^ 

Owner of part of tract; apportionment While 
it is a general principle of law' founded on con- 
venience, that covenants are not apportionable,^^ 
yet since the land itself is apportionable, whenever 
justice or even g^eater convenience requires a 
covenant to be apportioned,!^ an exception to the 
general rule prevails.^s 

A covenant that runs with the land is divisible 
into as many parts or interests as the land itself 
tnay be divided into by subsequent successive con- 
veyances,^® and the grantee of each parcel or in- 
terest may, as to the same, maintain suit on such 
covenant against the original covenantor or his 
legal representative but the interest of the gran¬ 
tee must be in part of the land as distinguished from 
part of the estate,^® 


§ 82 

b. Bigbt of Former Grantee 

Uniess a grantee Is bound to fndemnify his asslflnee, 
he may not sue for breach of a real covenant occurrlnq 
after he has conveyed the land. 

As a nile, where land conveyed with real cove¬ 
nants has passed by subsequent conveyances through 
the hands of various covenantees, only the last 
covenantee or assignee in whose possession the land 
is when the covenant is broken may sue for its 
breach,and his right of action extends to any or 
to all of the prior covenantors.20 However, when 
by the nature and terms of his conveyance, an in- 
termediate grantor is bound to indemni fy the gran¬ 
tee during whose owncrship the breach occurred, 
he may sue a prior covenantor in his own name^i 
after he has been compelled to satisfy the claim 
of such grantee.22 

Where a real covenant is breached and the own- 


la. N.T.—^Haynes v. Buffalo, etc., R. 
Co., supra. 

Riffht of mortgaffor as equitable own¬ 
er to sue see supra S 81. 
azoontory oontraot of salo 

(1) One holdlng under an executo- 
ry contra ct to purchase may not 
sue for breach of a real covenant 
—^Haynes v. Bulfalo. etc., R. Co., su¬ 
pra. 

(2) Purchaser could not recover 
for shortage in acreage against his 
remote grantor on such grantor^s 
warranty of tltle, where purchaser 
had acqulrod only an equitable tltle, 
havlng purchased subject to vendor*8 
llens, and whore remote grantor had 
prevlously settled for deficit In num- 
ber of acres with Intermedlate pur¬ 
chaser under whom purchaser clalm- 
ed, since purchaser as holder of oiily 
an equitable tltle took tltle with all 
Its imperfectlons and equities.—^Nlch- 
olson V. C. C. Slaughter Co., Tex.Civ. 
App., 217 S.W. 716, error refused. 

(3) Where the owner In fee of land 
glves his bond for conveyance with 
warranty. and after the vendee has 
pald most of the purchase pxice and 
the vendor has become Insolvent a 
holder of the paramount tltle recov- 
ers the land, the 'light 0f recourse 
whlch the vendor has ftgainst his 
grantor will in equlty vest in the 
vendefe.—Stewart v. Wilson, 5 Dana, 
Ky.. 50. 

Betlef in equlty ftosn en.onmbra]ioe 
A remote assignee may maintain an 
action in equlty against a former 
owner to be rellevod from an encum- 
brance on the land whlch such pri¬ 
or owner had covenanted to remove. 
—Kellogg V. Wood, 4 Paige, N.Y., 678, 
13. Va.—^Dlcklnson v. Hoomes, 8 
Gratt 863, 49 Va. 363. 

W. Va.—^Dickinson v. Hoomes, su¬ 
pra. 


16, Or.—Pearson v. Rlchards, 211 P. 
167, 106 Or. 78. 

Or.—^Pearson v. Rlchards, supra. 
16 C.J, p 1269 note 94. 

17. N.M.—^Merchants Nat. Bank of 
Cllnton, lowa, v. Otero. 176 P. 781, 
24 N.M. 698. 

Or.—^Pearson v. Rldhards, 211 P. 167,' 
173, 106 Or. 78, citlng Oorpns Jnxls. 
16 C.J. p 1259 notes 94, 96. 

One of Mveral tenaats iu eomiium 
who has become the sole owner of 
the fee hy conveyance of his coten- 
ants may maintain an action against 
the successor of a railroad company 
for breach of a covenant to main¬ 
tain fences contalned in a light of 
way deed to its predecessor hy the 
former tenants in common.—Toledo, 
etc., R. Co. V. Cosand. 83 N.R 251, 
6 Ind.App. 222. 

la Ohlo.—St Clair v. Williams, 7 
Ohio Pt II 110, 30 Am.D. 194. 

15 C.J. p 1259 note 96. 

Biiforoemeiit by tenaat 

(1) Under Clv.Code i 1466, declar- 
ing that a covenant running with 
the land blnds tbose only who ac¬ 
quire the whole estate of the cove¬ 
nantor in some part of the property, 
covenants running with the land may 
not be enforced by lessees.—^Higgins 
V. Honckton, 88 P.2d 616, 28 Cal.App. 
2d 723. 

(2) Where a railroad company has 
a right of way over mlning lands, 
and covenants with the owner tkere- 
of that on notlce it will change Its 
location, or permit the coal under- 
neath the right of way to he mlned, 
a tenant of such owner, the terms of 
whose lease grive hlm the right to 
mine all the coal in the land demised, 
may sue In the name of the landlord 
for a breach of such covenant.—^Mine 
Hlll, etc., R. Co. v. Lipplncott, 86 Pa. 
468. 


(3) Tenant of covenantee may en- 
force covenant.—^Brockmeyer v. Chi- 
cago Sanitary Dist, 118 Ill.App. 49. 

15 C.J. p 1256 note 49 [b] (2). 

19. Mlch.—^Hunt V. Middlesworth, 7 
N.W. 67. 44 Mich. 448. 

Mlnn.—^Anderson v. Liarson, 225 N.W. 
902, 177 Mlnn. 606. 

16 C.J. p 1257 note 65, p 1300 note 
10 . 

20. Ohlo.—^Lyons v. Chapman, 178 N. 
E. 24, 40 Ohlo App. 1. 

16 C.J. p 1267 note 6'5. 

21. Ohlo.—^Lyons v. Chapman, su¬ 
pra. 

Vt—Clement v. Rutland,Bank, 17 A. 
717, 61 Vt. 298, 4 L.R.A. 426. 

15 C.J. p 1257 note 68. 

22. Mlnn.—Anderson v. Larson, 225 
N.W. 902, 177 Mlnn. 606. 

Tex.—Wiggins v. Stephens, Com.App., 
246 S.W. 84, afflrmlng, Clv.App., 
191 S.W. 777. 

16 C.J. p 1267 note 69. 

Conditions precedent in action by in- 
termediate grantee see infra S 
117 d. 

Beasoa fox nxle 

“The reason of the rule seems to 
be to prevent the obvlous Injustice 
whlch would arlse from maklng pri¬ 
or vendees llable to all subsequent 
owners in turn, and thus pay dam- 
ages more than once for the same 
breach of covenant The principle 
that the intermedlate covenantee can 
never sue untll he has satlsfied the 
damages was adopted to prevent such 
an injustice.”—^Kenyon v. Russell, 5 
T.ennA.pp. 401, 414. . 

PayuMXLt iLot compelled 
Where the intermedlate grantor 
pays his grantee*s claim for breach 
of warranty, he may obtaln indemnl- 
ty from his covenantor, even though 
ihe was not compelled to make the 
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er of the land at the time of the breach then con- 
veys the land, in some cases such owner has been 
pennitted to sue,^® at least where he has been com- 
pelled to pay damages.24 Jn other cases, a former 
grantee has been denied the right to sue,^^ at least 
where he has suffered no damage as a resuit of the 
brcach of the covenant;^^ and, as is observed in 
subdivision c of this section, the assignee has been 
permitted to sue. Furthermore, it has been said 
that, where the assignment is made after breach, 
the assignor is the only person who can bring the 
action,27 but this doctrine has been repudiated.28 
At any rate, the grantee may sue for a breach of a 
real covenant if in his conveyance he reserves the 


cause of action.*# 

c. Bight of Assignee Taking Conveyance after 
Breach 

As a general rule, in the absence of an express as- 
sfgnment, an assignee may not sue on a real covenant 
for a breach occurring prior to his acqulsltion of the land. 

A real covenant which has been broken ceases to 
run with the land and becomes a mere chose in 
action, see § 74 supra, and unless such right of ac- 
tion is assignable, see Assignments §§ 30, 31, and 
is expressly assigned,30 as a general rule, it does 
not pass with a transfer of the land so as to en- 
able a remote grantee to sue thereon.3i The right 


paymezit—Lyons v. Chapman, 178 N. 
K 24, 40 Ohio App. 1. 

23. Covenaata of waxraaty 
Vt.—Clement v. Rutland Bank, 17 A. 
717, 61 Vt 298, 4 425—Keith 

V. Day, 15 Vt. 660. 

Aasigivinont pendente lite 

Tex.—^Lewls v. Ross, Civ.App., 65 S. 

W. 504. 

Aeffrigmnent by grantee assigiLee aft¬ 
er verdlot 

Where grantee conveyed property 
after breach of covenant a verdlct 
In his favor In an action for the 
breach of covenant would not be 
set aside where, aftef verdict In 
his favor, he obtalned from his gran¬ 
tee a written relinqulshment of all 
claixn to the cause of action.—Kauf- 
man v. Wade, 201 N.Y.S. 832, 121 
Misc. 598. 

Sflsct of pnrchase by graator at 
foreclosnre sale 

Grantee Ih entitlcd to sue for 
breach of covenants of warranty 
which occurred after grantors had 
foreclosed purchase-money mortgage, 
slnce a foreclosure sale operates 
as an assignment of the cause of ac¬ 
tion for breach of warranty only if 
the loss falis on the purchaser at 
the foreclosure sale.—Crosby v. 
Evans. Mo.App., 195 S.W. 614, certifled 
<luestions answered 219 S.W. 948, 281 
Mo. 202. 

Tax aale will not pass a covenant 
of warranty to the purchaser so as 
to preclude the original covenantee 
from suing for a breach of the cove¬ 
nant.—^Bellows V. Iiitchfleld, 48 N.W. 
1062, 83 lowa 36. 

Paxtlal faiilnre of title 
On partlal failure of title to land 
conveyed, grantee may kepp what he 
has and sue on the covenant of war- 
rjuity for what he has lost,—^Lost 
Creek Goal & Mineral .land Co. v. 
Hendon, 110 So. 308, 215 Ala. 212. 
COVSnailt to diSOOn.tlB.1M 
Where plaintiff, a property owner, 
dlscontiuued his suit for damages 
arising out of the operation of de- 
fendant*8 laborjatory in the vicinity 


in consideration of defendant*s cove¬ 
nant to discontinue the laboratory 
for a perlod of five years, the fact 
that plaintiff sold his property prior 
to the commence^ent of the suit 
would not bar his action to recover 
for a breach of the covenant.— 
Grasselll v. Lowden, 11 Ohlo St. 349. 

24. Covenant of gniet enjoymesit 
N.T.—^Adams v. Conover, 22 Hun 424, 

affirmlng 87 N.T. 422. 

25. Govenaat against enonmbxaaces 
N.T.—Gamorsil Realty Corporation v. 

Graef, 220 N.T.S. 221, 128 liisc. 
596. 

'Bffect of moztgage foreelosnre 
Subsequent purchaser by permit- 
ting foreclosure of trust deed, secur- 
Ing a debt which he had assumed to 
pay, lost right to sue original cove- 
nantor for breach of warranty In 
deed misdescriblng land; foreclosure 
destroyed his rights Just as a con¬ 
veyance would have.—^Balrd v. Har- 
rls, 290 S.W. 80, 220 MoJLpp. 1290. 

28. Mo.—Smlth v. Clinklngbeard, 

App.. 226 :S.W. 630. | 

27. N.T.—^Kane v, Sanger, 14 Johns. 

• 89. 

128. N.T.—^Wlthy v. Mumtord, 5 Cow. 
137. 

■N.C.—^Markland v. Crump, 18 N.C. 94, 
27 AmJD. 230. 

29. Mass.—^Thompson v. Shattuck, 2 
Mete. 615. 

Conveyaaoe sobleot to enonmbxaaice 
'r Where a grantee who has a cause 
of action for breach of a covenant 
against encumbrances conveys the 
land subject to such encumbrances, 
the cause of action remalns In the 
first grantee and does not pass or In¬ 
ure to the benefit of the second 
grantee.—Shalet v. Stoloff, 120 N.T.S, 
345, 135 App.Div. 376. 

30b Ky.—Wltt V. Louisvllle & N. R. 

Co-, 270 S-W. 732, 208 Ky. 126_ 

Eli v. Trent, 241 S.W. 324, 196 Ky. 
26. 

Or.—^Pearson v. RIchards, 211 P. 167, 
171, 106 Or. 78. 

CoBveyaaos reqnired 
A right of action on a covenamt 
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may not be asslgned wlthout convey- 
Ing the land.—Ravenal v. Ingram, 42 
S.B. 967, 131 N.C. 649. 

AssigiLee takes xlghts of assignor 

Where grantee under a covenant 
conveyed the land to plaintiff subject 
to an outstanding assessment which 
he had not paid, and asslgned to 
plaintiff his cause of action for 
breach of the covenant by reason of 
the assessment, plaintiff acqulred no 
greater cause of action then her as- 
sijnee possessed, and could recover 
only nominal damages, even though 
she paid the assessment before suing 
the covenantor.—^Mandigo v. Conway 
et al.. 90 N.T.S. 324, 45 Misc. 389. 

Zntexmediats transfer to original ven¬ 
dor 

A defendant vendor, after placing 
a mortgage on land, sold the land 
to another who sold it to defend¬ 
ant bank wlthout warrantlng the 
title, but with a complete transfer 
and subrogation of all rights and 
actions of warranty against all for¬ 
mer proprietors. Thereupon the bank 
sold back the property to the vendor, 
who then sold it to plaintiff, both 
transfers belng by warranty deed. 
Subsequently, the mortgage was fore- 
closed, and plaintiff was compelled to 
pay, When the bank sold the prop¬ 
erty to the vendor. It did not warrant 
against the mortgage debt, slnce the 
vendor was the “prlncipal iebtor,” 
wlthin Civ.Code S 3410; and slnce 
the vendor had no right of action 
•against the bank as warrantor to 
protect him against the mortgage 
*debt on which he was prlmarily lia- 
ble, he could not subrogate his trans- 
feree (plaintiff) to a right of action 
against the bank as warrantor 
against the payment of such obllga- 
tlon.—Carpenter v. Hemdon, 136 So. 
677, 178 La. 239. 

31. Ala.—^Lost Creek Coal & Mineral 

Land Co. v. Hendon, 110 So. 308, 

215 Ala. 212. 

Ark.—Jerome Hardwood Lumber Co. 
,.v. Munsell, 275 S.W. 709, 169 Ark., 

201 , 
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of action is personal to the one during whose own- 
ership the covenant was broken and he, or his as- 
signee, is the only person who can bring the 
suit.32 

Ilowever, according to some authorities, a con- 
veyance of the land to a remote grantee thereby 
passes the claim for breach of a real covenant^^' 
and enables such grantee to sue thereon;^^ and the 
English and Canadian rule is that a covenant is a 
continuing obligation for the breach of which a sub-, 
sequent grantee may maintain an action against the‘ 
©riginal covenantor, although the breach occurs* 
prior to conveyance to such grantee.^5 Further- 
more, certain covenants which frequently are re- 
garded as personal, such as a covenant of seizin or 
a covenant against encumbrances, see §§ 63, 65, su¬ 
pra, nevertheless are held in some jurisdictions^ 


§ 83 

where choses in action are assignable to run with 
the land although technically broken when made 
and to inure to the benefit of a remote grantee who 
suffers damage.®® However, a real covenant, such 
as a,covenant of warranty or a covenant for quiet 
enjoyment, no longer runs with the land for the 
benefit of an assignee if the eviction or actual dam- 
age has occurred prior to the assignment.^'^ 

§ 83. -Conveyance as Transfer of Cove¬ 

nant 

Real covenants pass with any deed that conveys the 
land. 

Any deed which will convey the land will con- 
vey covenants running with the land.^^ Such cove- 


Ind.—Junctlon H. Co. v. Sayers, 28 
Ind. 318. 

Biy. — ^Wdtt V. Loulsvllle & N. R. Co., 
270 S.W. 732. 208 Ky. 126—Eli v. 
Trent. 241 S.W. 324, 326, 196 Ky. 
26. citingr Corpus Jorls. 

N.M.—^Beecher v. Tlnnln, 189 P. 44. 
26 N.M. 59—Merchants Nat Bank 
of Clinton, lowa v. Otero, 175 P. 
781. 24 N.M. 698. 

•Or.—^Pearson v. Richards. 211 P. 167, 
170, 106 O*". 78, citlnsr Corpus Juris. 
16 C.J. p 1258 note 82. 

Bemedy agulnst luunedlate vendor 
The remedy of the suhsequ^nt 
grantee in such case is against his 
Immediate vendor who has glven the 
same covenant.—Compton v. Trico 
011 Co., Tex.Civ.App., 120 S.W.2d 534, 
error refused. 

'82. Ala.—Lost Creek Coal & Miner- 
al Land Co. v. Hendon, 110 So. 308. 
215 Ala. 212. 

Ky.—EU V. Trent 241 S.W. 324, 196 
Ky. 26. clting Corpus Jnrls. 

Tex.—Compton v. Trico Oil Co., Clv.' 
App., 120 S.W.2d 534, 638, error re¬ 
fused, clting Corpus ^Torls. 

’83. Mo.—Smlth v. Cllnklngbeard, 
App., 226 S.W. 630. 

Right of owner at time of breach to 
sue after conveyance see suhdivl- 
sion b of this section. 

34i Mlss.—^Brunt v. McLaurln, 172 
' So. 309, 178 Miss. 86. 

.S.C.—Cheves v. City Council of 
Charleston, 138 S.E. 867, 140 S.C. 
423. 

Qnitolaim deed 

(1) “There is good ground for the 
argument that one who, having re- 
celved a deed with the usual cove-' 
nants, but having neither title nor, 
possession, exeeutes to another a llke 
document, intende thereby to trans¬ 
fer by asslgnment ali rights acQuired* 
under the deed to him, Including that 
of recovering damages for the breach 
-of covenantSL But he who exeoutes' 


a mere qult-clalm, which Involves no 
assertlon of title on his part and 
does not purport to pass any, and in 
which he undertakes no responslbili- 
ty, cannot in our judgment, be re- 
garded as lnt^'ndlng to transfer any- 
thing more than such interes t in the 
property as he may have, and such 
covenants as In strlctness run with 
the land.”—Colver v. Mclnturff, 212 
P. 88, 112 Kan. 604, motion over- 
ruled 212 P. 908, 112 Kan. 604. 

(2) Qultclaim deed as-^igns the 
grantor*s right of action for breach 
of covenant,—^Dlggs v. Henson, 163 S. 
W. 666, 181 Mo.App. 34. 

35. Ky.—EU v. Trent, 241 S.W. 324. 
196 Ky. 26. 

Minn.—^Anderson v. Larson, 225 N.W. 

902, 177 Minn. 606. 

15 C.J. p 1258 note 88. 

36. Idaho.—^Brinton v. Johnson, 208, 
P. 1028, 35 Idaho 656. 

15 C.J. p 1247 note 22, p 1258 note 
90, 

Reason for rule 

“The princlple which was at the 
foundation of the common-law rule 
that choses in action were not as¬ 
signable having become obsolete, 
there is no reason that I can per- 
ceive why the rule should survive the 
reason upon which it was founded. 
We hold, therefore, that the cove¬ 
nant against incumbrances attaches 
to and runs with the land, and passes; 
to a remote grantee through the line| 
of conveyances, whether there is a’ 
nomlnal breach or not when the deed 
is delivered.”—Geiszler v. De Praaf, 
69 N.E. 993, 995, 166 N.T. 339, 82 Am. 
S.R. 669. 

Covenant against encumbrances 
Idaho.—Carssow v. Brinton, 208 P. 
1031, 36 Idaho 667—^Brinton v. 

Johnson, 208 P. 1028, 35 Idaho 656. 
lowa.—^Knadler v. Sharp, 36 lowa, 
282. 1 


N.T.—Gamorsil Realty Corporation v. 
Graef, 220 N.Y.S. 221, 128 Misc. 
696—Clarke v. Prlest, 42 N.Y.S. 766, 
18 Misc. 601. 

Covenant of seisln 

Minn.—^Anderson v. Larson. 225 N.W. 
902, 177 Minn. 606—Kimball v. Bry- 
ant, 26 Minn. 496. 

Mo.—Talhert v. Grist, 201 S.W. 906, 
198 Mo.App. 492. 

Xutermedlate transfer subjeot to en., 
croaohment 

“The plaintilTs Immediate grantor 
. . . purchased exprrssly subject 
to the incumbrance; and whlle he 
owned the land he could not take ad- 
vantage of the original covenant. 

. . . The clfect of 'his purchase, 
subject to the assessmrnt, was to re- 
lleve the prior grantors from any lia- 
billty to him on the covenant. . , . 
[He] conveyed to the plaintlff with a 
covenant against incumbrances. But 
the plalntiff acquired only such 
rights as his immediate grantor could 
assert against prior grantors.’*— 
Geiszler v. De Graaf, 69 NE 993, 995, 
161 N.Y. 339, 82 Am.S.R. 669. 

37. 111.—Barry v. Guild, 28 111.App. 
39, afflrmed 18 N.B. 760, 126 111. 439, 
2 L.R.A. 334. 

30. 111.—^Brady v. Spurck, 27 111. 478. 
N.H.—Chandler v. Brown, 69 N.H. 
370. 

Covenant as part of conveyance see 
supra § 59. 

Void deed 

(1) Grantee under void deed cannot 
hold prior grantors on their cove¬ 
nants, even though he has been In 
possession of the land clalmlng own- 
ershlp under the void deed.—^Beards- 
ley V. Knight, 4 Vt. 471. 

(2) A covenant of warranty in a 
void deed is of no avall to a remote 
grantee.—Smlth v. Ingram, 44 S.H. 
643, 132 N.C. 959, 95 Am.S.R. 680, 61 
L.R.A. 878, 40 S.E. 984, 130 N.C 100, 
61 L.R.A. 878. 
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nants pass with the titic without any warratity froin 
the immediate grantor.^® 

Covenants running with the land pass with the 
title when transferred by act of law,^® although 
it seems that this nile is subject to some limita- 
tions.^^ 

A purchaser at a judidal or execution or fore- 
dosure sale is entitled to the benefit of ali cove¬ 
nants running with the land contained in a prior 
deed to the land conveyed.^2 Likewise, a sale by 
a trustee under power of sale contained in the in- 
strument creating the trust will vest in the pur¬ 
chaser the right to the l^enefit of real covenants in 
prior deeds to the land, but a purchaser under a 
commissioner^s sale takes no benefit of the cove¬ 
nants in a prior deed to the land, where the decree 
of confinnation of the sale is reversed before a 
deed is actually issued.'*^ 


21 c.j.a 

§ 84. -Privity of Estate between Cove- 

nantee and Gxantee 

As a general rule, privtty of estate between the 
eovenantor and subsequent grantee Is essentlal to enable 
the grantee to sue on a real covenant. 

As a rule, a covenant can run with the land only 
when there is a privity of estate between the cove- 
nantor and the covenantee, see § 58 supra, and in 
order to give a right of action against the covenan- 
tor to the alienee of the covenantee, it is well set- 
tled that mere privity of contract between the cove- 
nantor and the alienee is not sufficient, but there 
must be a subsisting privity of estate between 
them;^5 and some estate to which the covenant 
may attach should, as a rule, have passed from 
the eovenantor to the covenantee.^* 

A subsequent grantee may not maintain an ac¬ 
tion for breach of a covenant if the eovenantor 
had no title or possession at the date of his convey- 
ance,^7 although it has been held that, if the cove- 


<S) Defendant Is llable on his coye- 
naut to a subsequent grantee, al-, 
thougrh the Intermediate deeds were 
void, where there was a judgment in 
an action between the defendant'8 
grantee and the sui>sequent grantee 
determinlngr that all of defendant*s 
grantee’s interest In the land was 
owned by the subsrquent grantee.— j 
Talbert v. Grist, SOI S.W. 906, 198 
Mo.App. 492. 

Xntsnnediaifes grautoxv need not 
have had possession of the land.— 
Chandler v, Brown, 69 N.H. 370. 

«de not pectfeeted uatU after con- 
vsyance 

Where administrator applled to or- 
dinary for leave to sell lands of an 
intestate, which was granted and 
tract sold, that at the time admln-| 
istrator had only an interest in the 
land evidenced by bond for title-from! 
vendor to intestate with part of pur-1 
Chase moncy pald would not in- 
valldate sale and prevent purchaser 
from suing originai vendor on breach i 
of warranty of title, purchaser hav- 
ing paid full purchase price to ad-j 
ministrator, who tumed balance over^ 
to vendor. In view of Civ.Code 1910 
f 4192.—^Rowan v, Newbem. 123 S.B. 
148, 32 Ga.App. 363. i 

39. Mo.—Graham V. Finnerty, 232 
S.W. 129. 

IS C.J. p 1269 note 97. 

Qnitolaim deed suAoleiiA 

Mo.—Graham v. Finnerty, supra. 

15 C.J. p 1259 note 97 [cj. 

40L —Chandler v. Brown, 69 N. 

H. 370. 

K.J.—Carter v. Denman, 29 NJT.Law 
260. 

41. Ala. 1 —Deason v. Findley, 40 Sd. 

220, 146 Ala. 407. 

15 CJ. p 1260 note t. 


43. Minn.—Anderson v. Iiarson, 225 
KW. 902, 177 MInn. 606. 

Mo.—Graham v. Finnerty, 232 S.W. 
129. 

Tenn.—^Hawklns v. Spicer, 101 S.W. 

2d 151, 20 Tenn.App. 528. 

16 G.J. p 1260 note 10. j 

Belatloa bade of title on foreclosure 
When title vests in a purchaser at 
a mortgage foreclosure, it relates 
back and takes clfect as of the date 
of the mortgage, and the rights of a 
purchaser against prior covenantors 
are of that date, and subsequent 
grantees of the mortgragor have no 
interest and cannot Join with the 
purchaser or his assignee In an ac¬ 
tion for breach of the warranty.— 
Aliis v. Foley, 147 N.W. 670, 126 
Minn. 14. 

43. lowa.—^Eowa D. & T. Co. v. Pul- 
len, 91 S.W. 58, 114 Mo.App. 633. 

16 O.J. p 1260 note 11. 

144. E:y.—Gampbell v. JTehnston, 4 
I Dana 177, 

45. N.Y.—^Rollton Syndlcate v. Wld- 
lltz, 219 N.T.S, 383, 219 App.Div. 
637. 

Tenn.—Cobb & Wife v. Sanders, 1 
■ TeniLApp. 326, 334, cltlng Corpus 
Juris. 

16 C.J. p 1260 note 17. 

Privity of oonsoienoe 

“A true covenant which runs with 
the land runa by reason of privity 
of estate, and can only be enforced 
at law by the originai parties there- 
to or thelr privles. Bquity . , , 

wlU enf orce a lawful contract against 
a person who takes with notice 
'which rests upon privity of oon- 
scienca* In such a case, the person 
violatlng the agreement is a prlvy ih 
consclence with the maker thereof.’’ 
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—Rosen v. Wolff, 110 S.B. 877, 880, 
152 Ga. 578. 

Waiver of laok of privity 
Where vendor accepted perform- 
ance of land contract by, and es- 
ecuted warranty deed to, vendce*8 aa- 
sigrnee, although the assignment was 
contrary to the terms of the con- 
tract, vendor could not subsequently 
assert lack of privity as defense to 
assignee*s action for breach of cove¬ 
nant.—^Mueller v. Bankers* Trust Co. 
of Miiskegon, 247 N.W. 103, 262 Mlch. 
53. 

Tenaasy as suftoieiit interest to ob- 
taia real covenant 
Where a tenant ef a part of the 
landlord*s land has trackage rights 
and terminal storage privileges* on 
the remainder, the tenant, occupying 
the remainder, has sufficient, interest 
therein to procure for the entlre land 
a covenant with the railroad compa- 
ny running with the land, inurlng to 
the benefit of the landlord and hia 
future tenants.—^Balrd v. Brle R. Co., 
129 N.Y.S. 329, 72 Misc. 162, afflrmed 
132 N.Y.S. 971, 148 App.Div. 462, af- 
llrmed 104 N.B. 614, 2X0 N.Y. 226. 

49. Kan.—Colver v. Mcinturff, 212 P. 

88, 112 B^an. 604, motion overruled 
I 212 P. 908, 112 Kan. 604. 

I Tex.—^Hay v. Briley, Civ.App., 43 S. 
W.2d 301. 

15 aJ. p 1260 note 17. 

1 Kan.—Colver v. Mclnturfl, 212 P. 

88, 89, 112 EAn. 604, motion over¬ 
ruled 212 P. 908, 112 Kan. 604. 

15 C.J. p 1257 notes 61, 62. P 1258 
note 85. 

Bsason for xul* 

"Our view Is that the covenants 
of ,a deed which is made by a grantor 
who has neither title nor possession 
to a grantee who obtains no posses- 
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nantee takes possession of and conveys the land 
to another, a sufficient privity is established be- 
tiyeen himself and his grantee to give the latter a 
right of action against the covenantor, even though 
he had neither title nor possession at the time of 
the execution of his covenant^S 

In some jurisdictions a covenant will not so run 
with the land as to give a right of action against 
the covenantor to the alienee of the covenantee un- 
less there exists a privity of contract between 
them.'*^ 

§ 85. -Heirs and Devisees 

The heire and devisees of a covenantee ordinartiy 
ere entitled to enforce real eovenants. 

The heirs and devisees of a covenantee are en¬ 
titled to enforce eovenants running with the land,50 


unless an evident intention is manifested to con¬ 
fine them to the covenantee,5^ or unless the cove¬ 
nant has been broken in the lifetime of decedent,52 
in which case the action can be brought by de¬ 
cedentes personal representative.53 

§ 86. Persons Liable on Real Covenants 

For breach of a roai covenant, the original and In- 
termedlate covenantors are liable; and where the cove¬ 
nant constitutes a burden on the land, a grantee of the 
owner of the land burdened It responsible for a breach. 

Where a covenant runs with the land, the original 
and every intermediate covenantor are liable to 
the one during whose tenure the covenant is brok- 
en,54 unless personal responsibility is expressly 
or by reason of the nature of the transaction im- 
pliedly excluded;55 and unless the covenantee con- 


«ion -do not run with the land, and 
do not upon that principio pass with 
succeeding conveyances; and thls 
not merely because the covenants are 
broken as soon as the deed Is made, 
resultinsr in the accrual of a personal 
cause of action, but also because, In- 
asmuch as the srrantor grlves no risrht 
to the land and the grantee takes 
none, no interest In It is passed and 
there is nothing to which the cove¬ 
nants can attach and the transfer of 
which they can follow. They cannot 
run with the realty because they 
have not become attached to it.”— 
Colver V. McInturlT, supra, 

4& Mo.—^Allen v. Kennedy, 2 S.W. 

142, 91 Mo. 142. 

16 C.J. p 12«1 note 19. 

49. La.—^Harfly v. Pecot, 28 So. 936, 
104 La. 136. 

15 C.J. p 1260 notes 13, 14. 

Sa Fla.—Zemurray v. Kilgore, 177 

So. 714, 717, 130 Fla. 317, Quotlng 
OozpTU Joxls. 

15 C.J. p 1261 note 20, p 1299 note 4 
—24 C.J. p 148 note 86. 

Koirs of ooveiuuitee’» grantee 
N.T.—Preiss v, Le Poidevin, 19 Abb. 
N.Cas. 123. 

15 C.J. p 1261 note 20 [b]. 

Covenant against enonmbraneea 
The heirs of decedent who had con- 
veyed certain land which was en- 
cumbered by a deed of trust could 
not malntain an action against a for¬ 
mer grantor for breach of a covenant 
against encumbrances, where the en- 
cumbrance was not discharged by de¬ 
cedent before her death, or where it 
was not paid out of the assets of the 
estate.—^Ladd v. Montgomery, 88 Mo. 
App. 355. 

XmpUed warranty arlslng firom parti- 
tlon 

Where an Implled warranty of ti¬ 
tle ELrises by reason of the volun- 
tary partitlon of land among several 
devleeoAi, lee the OJS. Utie Partitlon 


S 17, also 47 C.J. p 282 note 79^ et 
seq., such Implied warranty run*^ 
with the land in favor of the heirr 
of the devisees, although such war¬ 
ranty does not pass to an aliener 
or vendee of one of the severa* 
devisees.—Jones v, Bigstaff, 25 S.W 
889, 95 Ky. 395, 15 Ky.L. 821, 44 Am. 
S.R. 246. 

51. Ind.—^Martin v. Baker, 5 Blackf. 
232. 

16 C.J. p 1261 note 21. 

53. Ala.—^Prestwood v. McGowin, 29 
So. 386, 128 Ala. 267, 86 Am.S.B. 
136. 

16 C.J. p 1261 note 22—23 C.J. p 1136 
note 76 [b]. 

Action by heirs on choses In action 
see the C.J.S. title Descent and 
Distribution S 84, also 18 C.J. . p 
902 note 41 et seq. 

63. Fla.—^Zemurray v. Kilgore, 177 
* So. 714, 717, 130 Fla. 317, quoting 
Corpus Juris. 

15 C.J. p 1299 note 3—23 C.J. p 1135 
note 76 [b]. 

Action by representative on choses 
in action connected with realty see 
the C.J.S. title Fxeeutors and Ad- 
ministrators S 100, also 23 C.J. p 
1135 note 75 et seq. 

54. Cal.—^Pratt-Low Preservlng Co. 
V. Evans, 204 P. 241, 243, 65 Cal. 
App. 724, citlng Corpus Juris. 

Ga.—^Reese v. Manget, 186 S.E. 880, 
53 Ga.App. 637. 

Mo.—^Balrd v. Harris, 290 S.W. 80, 
220 Mo.App. 1290. 

16 C.J. p 1261 note 28. 

Parties in actions for breach of cove- 
napt see infra $ 123. 

Persons liable on personal covenants 
see supra {36. 

Right of grantee and assignee to sue 
see supra § 82. 

Joiut UahUlty 

(1) Wife ezecuting deed with hus- 
band as joint and several obligors, 
could be sued alone after hu8band*B 
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death for breach of covenants.—^Plat- 
icr V. Vincent, 229 P. 24, 194 CjlL 436, 
102 P. 655, 187 Cal. 443. 

(2) Deed by llfe tenant and con¬ 
tingent remaindermen, contalnlng no 
vords of severance, imposed joint li- 
\bility under covenant of warranty. 
—Campbell v. Lewisburg & N. R. 
Co., 26 S.W.2d 141, 160 Tenn. 477. 

ZdabiUty of partuership membsrs oa 
oral oovunaat 

An oral covenant made by one 
member of a flrm engaged in the 
business of building and selllng resi- 
dence houses to remove a nuisance 
from land adjolning a residence pur- 
•jhased from such flrm could be en- 
forced against the members of the 
partnership.—^Immel v, Herb, 60 Pa, 
Super. 241. 

55. Tex.—^Hopper v, Tancil, Com. 

App., 3 S.W.2d 67, modifylng, Civ. 

App., 286 S.W. 900. 

15 C.J. p 1261 note 29. 

OraiLtor holdlug title as security 

Grantor, who had held title as se- 
curity, conveying to grantee at 
equitable owner*s direction, without 
consideration from grantee. was not 
Uable to grantee on warranty in deed 
to grantee or grantee's successors, 
who were not innocent purchasers.— 
Hopper v. Tancil, supra. 

Coutraet as govexnlng xights of par¬ 
ties 

Where defendant, guardlan of mi- 
nors ownlng land, contracted* with 
plaintiff to convey to him whatever 
title defendant could secure by pro¬ 
bate court proceedings, and codefend- 
ant was selected as intermediary to 
convey such Interest to plalntlfC, nei¬ 
ther defendant nor intermediary waj? 
bound by covenant in intermediary^s 
deed; defendant did ali that she was 
required to do by the contract and 
‘plaintiif kney^ that intermediary had 
no interest in the transaction.—^Eich- 
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sents, a covenantor cannot evade responsibility for 
his covenant by transferring the obligation to a 
third person.^® Where a statute so provides, only 
those who acquire the whole estate of the cove¬ 
nantor in some part of the property are liable on a 
real covenant.®^ 

As a general rule, no one is bound by the cove- 
nants of a deed who did not exeeute it and who is 
not named or referred to therein as being bound 
by the covenants.®® Thus, the equitable owner of 
land is not liable for breach of a covenant contain- 
ed in a deed exeeuted by the holder of the legal 
title, where he does not join in the deed.®® Further- 
more, at common law, an undisclosed principal is 
not liable on covenants in a deed exeeuted by his 
agent;®® and under statutes abolishing the use or 
necessity of seals, an undisclosed principal has been 
held not to be liable on such covenants,®^ at least 
where it is not shown that the principal ever own- 
ed any interest in the property, or was in possession 
of it, or that he received any of the consideration 
given by the grantee.®® 


Since covenants are construed so as to carry in- 
to effect the intention of the parties, see § 20 su¬ 
pra, a grantor is not liable for breach of a real cove¬ 
nant where the only construction that can be plac- 
ed on the covenant is that the grantor did not in- 
tend to bind himself, but only to charge his es¬ 
tate in the hands of his legal representatives,®® al- 
though the rule has been held to be inapplicable to 
covenants which, if broken at all, are broken as 
soon as made.®^ Where a deed exeeuted by the 
attomey in fact of the grantor shows that the 
property is in the grantor and that the purchase 
money is payable to him, and the receipt is ac- 
knowledged by the attorney in fact as such, the 
fact that the granting and warranting clauses pur- 
port to be the act of the attorney will not make him 
liable on the covenant of warranty.®® 

Graniees, As one who holds under a war- 
rantor cannot ignore the warranty,®® where a cove¬ 
nant imposing burdens on the land runs with the 
land, see § 69 supra, the grantee of the covenantor 
is liable for its breach ;®7 and, as stated supra § 36, 


ards V. BilUngslea, 282 S.W. 985. 170 
Ark. 1100. 

sa Tex.—Smith v. Pitts, 122 S.W. 
46, 60, 57 Tex.av.App. 97. 

57. Cal.—^Hartman Ranch Co. v. As¬ 
sociated Oil Co.. 73 P.2d 1163, 10 
Cal.2d 232. 

58. Kan.—^Ludwlff v. Dean, 284 P. 
369. 370, 129 Kan. 636. clUngr Cor- 
ptui Jorls. 

1? C.J. p 1262 note 32. 

X-arties to express covenant see su¬ 
pra 9 3. 

BCortsra^e wlio Jolns la. deed 

(1) Is liable on covenants.—^Lu- 
chetti V. Frost. 66 P. 969. 6 CaL 
t7nrep.Cas. 763. 

(2) Is not liable on covenants.— 
Til^hman Lumber Co. v, Matheson, 
70 S.F. 1033. 88 S.C. 432. 

15 C.J. p 1262 note 32. 

Bffeot of InsertioxL of ^rraatee^s mune 
A wife is not liable on covenants 
In a deed by her and her husband 
from which the grrantee*s name was 
omitted when the covenant had been 
changed by the husband from a llm- 
Ited to a general one and the name 
of the grantee Inserted by the hus¬ 
band during her absence and without 
her knowledge. although she had, 
verbally authorized such insertlon.— 
Basford v. Pearson. 9 Allen, Mass., 
387. 85 Am.D. 764. 

One who advanoes suoaey to pnr. 
ohaser with which to purchase land 
on notes payable to such person di- 
rectly instead of to the vendor is not 
liable on the warranty of the vendor. 
—Roberts v. Prather, Tex.Civ.App.. 
168 S,W. 789. 


58. Ky.—Bowllng v. Benge. 55 S.W. 

422, 21 Ky.L. 1424. 

83. Mo.—^Donner v. Whitecotton, 212 
S.W. 378, 201 Mo-App. 443. 
Liahility of undisclosed principal on 
sealed contracta see Agency 9 246. 
61.’ Mo.—^Donner v. Whitecotton. su¬ 
pra 

Becovezy on theozy of onjust enxloh- 
xuent 

Although suit may not be main- 
tained against the undisclosed prin¬ 
cipal on the covenant, nevertheless 
a recovery may be had on the theory 
that the principal has obtained 
through his agent money to which he 
was not entitied and for which he 
gave nothing.—^Donner v. Whitecot¬ 
ton, supra 

60. Kan.—^Ludwlg v. Dean. 284 P. 
369. 129 Kan. 636. 

63. 111.—Rufner v. McConnel, 14 111. 
168. 

Oovexuuit "for his helxs, exeoutors 
and administrators" 

111.—^Traynor v. Palmer. 86 111. 477. 

64. Oovenant against encumbranoea 
Wash.—^Harsin v. Oman. 123 P. 1, 

68 Wash. 278. 

65. Tex.—^Daughtrey ▼. Knolle. 44 
Tex. 450. 

66. La—^Hardy v. Pecot, 86 So. 992, 
113 La 350. 

Bestmetion of oon^ngent rezaainders 
Covenants of warranty binding on 
a grantor are likewise binding on 
one who standa in his place, so as to 
preclude a transfer of the reversion 
that will destroy contingent remain- 
ders created by the warranty deed.— j 
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Blwer V. Martin. 128 N.B. 618, 294 
111. 488. 

67. Ga—Godfrey v. Huson, 179 S B. 

114, 180 Ga 483—Rosen v. Wolfl, 

110 S.E. 877, 162 Ga 578. 

Md.—^Union Trust Co. of Maryland 

V. Rosenburg, 189 A. 421, 171 Md. 

409. 

15 C.J. p 1262 note 48. 

AS8igxu>r must ba bound 

“A covenant cannot run with the 
land so as to bind an asslgmee un- 
less It exlsts at the time of the con- 
veyance so as to bind an assignor.” 
—^Logan V. United Interests, 140 N. 
B. 240, 241, 236 N.T. 194, afflrmlng 
197 N.T.S. 109, 203 App.Div. 634. 
Frlvlty of estate 

A covenant will not run with the 
land so as to be a burden on it in 
the hands of a purchaser, unless 
there is ^some privity of estate be- 
tween him and the covenantee.— 
Brewer v» Marshall, 18 N.J.Bq. 337, 
afflrmed 19 N.J.Eq. 637, 97 Am.D. 679. 
Owners of part of txoct 

(1) In suit for breach of deed 
covenant requirlng Errantee to maln- 
tain dltches for dralnage of gran- 
tor*s land, grantor Is entitied to dam- 
ages jointly against £ri'antee’s suc- 
cessors to each i)aTt of tract, where 
covenant covered every part of land 
covered by deed and amount of dam- 
age caused by each defendant cannot 
be segregated.—Gulld v. Wallis, 40 P. 
2d 787, 150 Or. 69, supplemented 41 
P.2d 1119, 150 Or. 69, rehearlng de- 
nied 42 P.2d 916. 

(2) Where a deed to two persons 
contalned a covenant running with 
the land as to payment of expenses 
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a covenant will be enforced in equity against a gran- 
tee who purchases with notice, although it does 
not technically run with the land. 

However, an assignee or grantee is liable only 
for such breaches of covenant as occur while he is 
the owner of the land.®^ Where a grantee cove- 
nants pcrpetually to maintain a division fenee, he is 
not liable on such covenant after he has parted 
with his title.®® Furthermore, a grantee of lands 
other than those covenanted is not in the category of 


§ 87 

an heir or devisee and is not liable for breach of 
the grantor*s covenantB.*^® 

Heirs and d^visees. The liability of the cove- 
nantor*s heirs is treated in the CJ.S. title Descent 
and Distribution § 126, also 18 CJ. p 950 note 41- 
p 951 note 60, 15 CJ. p 1262 note 51-p 1263 note 
58; while in the CJ.S. title Wills § 1315, also 69 
CJ. p 1219 note 77-p 1220 note 82,15 CJ. page 1263 
notes 59-62, is discussed the liability of devisees of 
the covenantor. 
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§ 87. Obligation to Perform in General 

Fallure to perform a covenant Is excused where per- 
formance Is Illegal or the covenantee prevents per- 
formance; but the occurrence of an accident or other un- 
foreseen conttngency will not excuse performance. Equi- 
tles existlng between the origfnal parties do not bind a 
subsequent purchaser wlthout notice. 

To excuse the nonperformance of an express 
covenant it must be shown either that it is a cove¬ 
nant prohibited by law,^^ or that the performance 
of the covenant by the covenantor has been pre- 
vented by the act of the covenantee himself;'^^ 
and while there is some authority to the effect that 
failurc to perform an express covenant may be 
excused where its performance has become impos- 
siblc by the intervention of causes which human 
agcncies could not prevent,^^ upon the ground that 
such causes were not in contemplation of the par¬ 
ties provided against by the covenant,yet the rule 
that a party who by his own contract creates a 
duty or charge upon himself is bound to make it 


good, notwithstanding any inevitable accident or 
other contingency, applies with equal force to cove- 
nants;75 and if a covenant be within the range 
of possibility it will be upheld, however absurd or 
improbable the idea of the exeeution of it may 
be.76 

Equities between original parties, The covenants 
in a deed are unaffected in the hands of an assigpiee 
by equities existing between the original parties 
thus a conveyance of land by the grantor for the 
purpose of preventing his vendor from procuring 
a reconveyance will not affect the title of the gran¬ 
tee but this rule does not apply to a remote gran¬ 
tee who purchases with notice of such equities.7i> 
It has been held that the refusal of a vendor to 
take upon himself the ordinary liability, as where 
he gives only a special warranty, although a gen- 
eral warranty is usual, must be regarded as suffi¬ 
cient, unless satisfactorily explained, to put every 
one of ordinary prudence upon inquiry as to the 


of lltigatlon in regrard to water 
rights, and the two grantees partl- 
tioned the land, the covenant bound 
each grantee only as to the particu- 
lar lands to which the fee vested 
wholly in him, under Civ.Code, S 
1466, so that, where such expense 
was incurred, each was liable for 
his pro rata, based on lands rctained. 
—Mlller & Lux v. San Joaquin Agr. 
Co.. 209 P. 692, 68 Cal.App. 76C. 

88. Cal.—Mfller & Lux v. San Joa¬ 
quin Agr. Co., 209 P. 952, 58 Cal. 
App. 763. 

Md.—^Union Trust Co. of Maryland 
V. Rosenburg, 189 A. 421, 425, 171 
Md. 409. 

Or.—Guild v. Wallls, 40 P.2d 737, 
150 Or. 69. supplemented 41 P.2d 
1119, 150 Or. 69, rehearing denled 
42 P.2d 916. 

Wyo.—Lingle Water Users* Ass*n v. 
Occidental Building & Loan Ass'n, 
297 P. 386, 392, 43 Wyo. 41, citing 
Corpus Juris. 

16 C.J. p 1262 note 60. 
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[89. lowa.—Sexauer v. Wilson, 118* N. 
W. 941, 186 lowa 357, 14 L.R.A..N. 
S., 186, 16 Ann.Cas. 64. 

70;. Ala,—^Dallas Compress Co. v. 

Liepold. 88 So. 681, 206 Ala. 662. 
71. Ala.—^Morrow v. Campbell, 7 
Port. 41, 31 Am.D. 704. 

Ky.—Stephens v. Vaughan, 4 J.J. 
Marsh. 206, 20 Am.D. 206. 
STipervenlng lUegality excuses non- 
performancG of a covenant.—Gold- 
berg V. Callender Bros., 113 A, 170, 
96 Conn. 182. 

73- Pa.—^Huntingdon, etc., R. Co. v. 

McGovem, 29 Pa. 78. 

16 C.J. p 1263 note 64. 

Failnre to requost codperatioa. 

Where a vendor agreed to prose¬ 
cute or defend any suit necessary to 
vest title in the purchaser, the pur¬ 
chaser, who had a substantial inter¬ 
eat in the property, was not delin¬ 
quent in not returning the evidences 
of title to the vendor so he could 
defend such a suit in his own name, 
where no request for the return was 
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made.—Vanasse Land Co. v. Hewitt, 
164 P. 196, 96 Wash. 643. 

72- Ala.—^Morrow v. Campbell, 7 
Port. 41, 31 AIU.D. 704. 

Ky.—Singleton v. Carroll, 6 J.J. 
Marsh. 627, 22 Am.D. 96. 

74. Ky.—Singleton v. Carroll, supra. 

76. N.T.—Cobb v. Harmon, 23 N.T. 
148—Harmony v. Blngham, 12 N.Y. 
99, 62 Am.D. 142, ' 

16 C.J. p 1263 note 68. 

76. N.T.—^Beebe v. Johnson, 19 
Wend. 600, 32 Am.D. 618. 

77. Mo.—Githens v. Bamhill, App., 
184 S.W. 146. 

16 C.J. p 1298 note 81. 

78. 111.—Grant v. Bennett, 96 IU. 
513. 

Mass.—^Mansfleld v. Dyer, 131 Mass. 

200 . 

79. Ky.—Snadon v. Salmon, 121 S.W. 
970, 135 Ky. 47. 

N.C.—^Newbern v. Hinton. 129 S.Eu 
181, 190 N.C. 108. 
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source and validity of the titie thus brought under 
5uspicion,80 and that the grantee of a quitclaii^ 
deed is not to be regarded as a bona fide purchaser 
without notice of outstanding equities,®^ although 
his vendee with warranty is not affected by the 
vendor*s implied mala fides.82 

§ 88. Demand of Performancc in General 

A demand for performance is not required for an 
action for breach of covenant except in some circum* 
stances, as where the instrument requires a demand. 

Notice of breach and demand of performance are 
not required of the covenantee in order to entitle 
him to an actioh against the covenantor upon breach 
of his covenant,82 unless the event upon which the 
action accrues is mainly or exclusively within the 
knowledge of the covenantee,or unless perform¬ 
ancc is impossible without his cooperation,®® or 
unless it is fixed at an indefinite future time,®® 
or unless by the terms of the instrument itself de- 
mcUid of performance is required,®^ 

§ 89. Notice to Maintain or Defend Titie 

A covenantee notifying his covenantor of the brfnging 
of suit against hIm on an adverse claim generally need 
not prove, in an action on the covenant, the validity of 


the adverse clalmanfs titie, unless Judgment was ob- 
tained by his coilusion or negllgence. The covenantee 
may vouch the covenantor into the action In which the 
titie Is being attacked, or may bring him In to defend 
against a titie set up against the covenantee In a suit by 
the latter. 

Where suit is brought on an adverse claim against 
one who is entitled to the benefit of a covenant for 
titie, he can, by giving proper notice of the action to 
the party bound by the covenant, relieve himself 
of the burden of proving, in a subsequent action on 
the covenant against the covenantor so notified, 
the validity of the titie of the adverse claimant,®® 
and this, even though the judgment was rendered 
upon an agreement to which the cpvenantor was 
not a party,®® or although a valid defense might 
have been made to the action,®® or although the 
covenantee, to save himself from eviction under the 
judgment, purchased the outstanding titie ;®1 but 
the rule does not apply if the judgment was obtain- 
ed by coilusion or negligence on the part of the 
covenantee,®® or if the paramount claim was de- 
rived through the covenantee,®® or subsequently to 
the making of the covenant.®^ 

The covenantor may be vouched into the action 
so that the covenantee may obtain full relief with¬ 
out instituting a subsequent action.®® So too it has 


80. XJ.S.—Oliver v. Platt, Ohlo, 8 
How. 333, 11 L-Sd. 622. 

15 aj. p 1298 note 83. 

81. lowa.—Sprinser v. Bartle, 46 
lowa 688—Watson v. Phelps, 40 
lowa 482. 

88. lowa.—Winkler v. Miller, 6 N. 
W. 698, 54 lowa 476. 

83. OkL—^Amold v. Jolnes, 160 P. 
130, 50 Okl. 4. 

15 C.J. p 1263 note 70. 

84. Ala.—^Fltzpatrlck v. Hanrlck, 11 
Ala. 783—^Huff v. Campbell, 1 Stew. 

543. 

85. Ark.—^Humpbries v. Gouldlns:, 3 
Ark. 581—Cbildress v. Foster, 3 
Ark. 252. 

3ft Ark.—^Taylor v. Patterson, 3 Ark. 
238. 

Ky.—Stainton v. Brown, 6 Dana 248. 

Two Jsimuidi are seqnised where 
a covenant to execute a conveyance 
speclfles no time for its performance, 
so as to 8ive the coveneintor a rea- 
sonable time to prepare and execute 
the conveyance.—Pearsoll v. Frazer, 

14 Barb., N.Y., 564. 

87. • Mass.—^Morse v. Aldrlch, X Mete. 

544. 

15 aJ. p 1263 note 74. 

Soit u flimianfl 

Grantor^s suinK gTantee'8 succes¬ 
sore In interest held to be a demand 
for performance of srrantee's cove¬ 
nant to reconvey on demand, perfect- 
Inj- rlffht to conveyance.—Dodd v. 


Rotterman. 161 K.E. 766, 330 IIX 
362. 

Beasonable tims to pexf eot titls 
Under contracta and conveyances 
for more than forty-five thousand 
acres of land, It was held that flrom 
May 19, 1913, to Sept. 27. 1920, was 
more than reasonable time for the 
grantors to perfect titie according to 
their agreement to do so on demand 
by obtaJhning quitclaim conveyances 
or by approprlate judiclal proceed- 
ingsL—Alger-Sullivan Lumber Co. v. 
Union Trust Co., 96 So. 436, 209 Ala. 
432. 

88. Ga.—^May v. Doeb, 196 S.R 268, 
270, 67 Ga.App. 788, clting Corpus 
d^uis, and affirmed 198 S.E. 785, 
186 Ga. 742. 

ni.—^Biwer v. Martin, 128 N.B. 618, 
294 111. 488. 

Tex.—Sberman v. PIner, Civ.App., 91 
S.W.2d 1185, citing Corpus Juris. 
16 CJ. p 1264 note 95. 

The death of tlis warraator pend- 
Ing- the suit and after receiving no¬ 
tice thereof does not require that 
further notice shouid he given to his 
legal representatlves in order for 
them to be concluded by the judg¬ 
ment in the action.—Brown v. Tay- 
lor, 13 Vt 631, 37 Am.D. 618. 

88. Mass.—Chamberlain v, Preble, 11 
Allen 370. 

15 C.J. p 1265 note 96. 

M Ky.—^Blllott V. Saufley, 11 S.W. 
200, 89 Ky. 67. 10 Ky.li. 968. 
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91- Ark.—Colller v. Cowger, 12 S.W. 

702, 62 Ark. 822. 6 L.R.A. 107. 

111.—^McConnell v. Downs, 48 IlL 271. 

92. 111.—Biwer v. MarUn, 128 N.B. 
518, 294 111. 488. 

15 C.J. p 1266 note 99. 

93. 111.—Sisk V. Woodniff, 16 111. 16. 

94y Vt.—Swazey v. Brooks, 84 Vt. 
451. 

15 C.J. p 1265 note 2. 

95- La.—Walker v. Baer Thayer 
Hardwood Co., 129 So. 218, 14 La, 
App. 881, modifjrlng 126 So. 541, 
14 La.App. 381. 

15 C.J. p 1264 note 95 [c], [d], p 1266 
note 96 [a]. 

Under statute a grantee sued for 
recovery of land conveyed to him 
by warranty deed may by notice re¬ 
quire the warrantor to defend in his 
behalf.—^Harmon v. Noflre, 267 P. 660, 
131 Okl. 1. 

Suooessive vouohers 

(1) If one who has conveyed land 
with warranty is vouched In by his 
grantee he may in tum vouch in his 
grantor with Uke covenants to de¬ 
fend the same suit. 

La,—Walker v. Baer Thayer Hard¬ 
wood Co., supra. 

Mass.—Chamberlain v. Preble, 11 Al¬ 
len 370. 

(2) The last vouchee may sbow 
that, notwithstandlng the eviction 
was by titie paramount to the flrst 
Vouchee, yet it was not paramount to 
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generally been heM that a covenantor may be 
brought in to defend against a title set up against 
his grantee in a suit by the latter;9« however, there 
is some authority to the contrary,»^ and in Louisi- 
ana plaintiff in a petitory action has no right to call 
his vendor in warranty,*>8 although that form of' 
proceeding seems to have been permitted in that 
state where no objection was made thereto.93 

§ 90. -Necessity 

Notice to the covenantor of an aetron In whieh an 
adverse titie Is asserted Is not essentfal to a rlght of 
action on the covenant; but a covenantor not receiving 
such notice Is not concluded by the Judgment against 
the covenantee, who must show that the eviction was 
under a paramount title. 

While a covenantee must deal fairiy and in fi- 
delity to his covenantor,! and if he is sought to be 
illegally evicted must resist the proceeding or noti- 
fy his covenantor,2 yet, in the absence of statute 
so requiring,3 it is not essential to his right of ?lc- 
tion on the covenant that he shouid give his cove-' 
nantor notice to come in and defend the title, when ■ 
it is attacked, or that he shouid vouch his cove¬ 


nantor into the action but where no notice is giv- 
en, the judgment does not conclude the covenantor 
and the covenantee does not make out a prima 
facie case by showing the judgment or decree 
against him and eviction thereunder; he must go 
further and show that the eviction was under a 
paramount title,^ at least where the covenantor was 
not a party to the eviction suit;® and, unless such 
notice is given, there can be no recovery of special 
damages or expenses incurred in defending the 
suit.^ 

§ 91. — Forro and Sufficiency 

Notfcs to the covenantor of suit on an adverse claim 
shouid be unequivocal and expllcit, but need not, under 
most authoritles, be written. Some authorities require 
that the notice expressiy call upon the covenantor to de¬ 
fend the action. The notice must be given In time to al- 
low hIm a reasonable opportunlty to prepare for the 
trial. 

In order to conclude the covenantor, the notice 
given by the covenantee of the bringing of suit on 
an adverse claim shouM be unequivocal, certain, and 
explicit,* and notice given to the covenantor's 


hia title.—^Mlddleton v. Thompson, 28 

S.C.I4. 67. 

Vireepasser 

(1) Treepasser cannot call anybody 
in warranty to defend trespass he 
is committinff.—^Walker v. Baer 
Thayer Hardwood Co., 129 So. 218, 
14 Iia.App. 381, modifylngr 126 So. 
641, 14 La.App. 381—^Hlckman v. 
Hili, Harris & Co., 128 So. 606, 168 
La. 881. 

(2) Plaintiff cannot have defendant 
regarded as trcspasser and denied 
rlgrht to call its vendor to defend 
title merely by allegring that defend¬ 
ant ia trespsLSser.—Walker v. Baer 
Thayer Hardwood Co., supra. 

Pzomlso to ohtaizL title 
Transfer of right of grantor, prom- 
Ising to acquire title from state, gave 
grantee^s successor no right to call 
grantor in warranty.—^Lee v. Rlggs, 
127 So. 114, 13 La.App. 84. 

PartitloiL 

Although a partitlon proceeding 
may he summary, defendant has a 
right'to call his vendors in warranty 
when hia possession of the property 
Is disturbed.—Vance v. Noel, 78 So. 
741, 148 La. 477. 

Oraatee of state 

One desiring state to defend ac¬ 
tion in ejectment involvlng land cov^ 
ered by ita deed to him shouid re- 
quest it to intervene.—Corbishley v. 
Orlbben, 208 N.W. 34, 234 Mich. 804. 
Oall ia warxaaty against prior ven¬ 
dor 

A vendor who acquiesced in the 
Joint Judgment ohtained by his ven- 
dee against him and hia vendor for 


damages because, the house on im- 
proved premises sold encroached on 
the land of a neighbor, necessitating 
expense irf its removal, may Inslst on 
his call in warranty against his 
grantor.—Schill v. Churchill, 123 So. 
139, 11 La.App. 181, 

33- Tex.—McCreary v. Douglass, 24 
S.W. 367. S Tex.CivJLpp. 492. 

15 C.J. p 1265 note 3. 

97- Tenn.—^Ferrell v. Alder, 8 
Humphr. 44. 

15 CJ. P 1265 note 4. 

93- La.—^Foote v. Pharr. 38 So. 885. 
115 La. 85. 

99- La.—^Parrott v. Hdwards, 19 La. 
366. 

L Miss.—Siaters of Perpetual Ador- 
ation V. Jane, 70 So. 818, 110 Miss. 
612. 

15 C.J. p 1265 note 7. 
a. La.—Landry v. Gamet, 1 Kob. 362. 
3. Pexsoaal servloe aot reqnixed 
Statute providing that grantee 
must “notify” grantor, sought to be 
held llable on warranty, at least 
twenty days before trial of suit 
against grantee for recovery of real- 
ty, does not require personal Service, 
it being sufficient if proper notice is 
mailed, where grantor acknowledges 
in wrlting receipt of notice in due 
time.—^Fast v. Scruggs, 28 F.2d 383, 
164 Okl. 196. 

4i Ga.—Cheatham v. Palmer, 167 S. 

E. 522, 176 Ga. 227. 

Idaho.—^Bliss Town-SIte Co. v. Mor- 
rls-Rober.ts Co., 190 P. 1028, 33 Ida¬ 
ho 110. 

Mo.—Smith V. Nussbaum, App., 71 S. 
W.2d 82. 


Wyo.—^Hawklns v. Stoffcrs, 276 P. 
452, 456, 40 Wyo. 226, citlng Oorpns 
Jnxis, rehearing denied 278 P. 78, 
40 Wyo. 226. 

15 C.J. p 1265 note 9. p 1206 note 44. 

6. Ala.—Smith v. Gaines, 97 So. 789, 
740, 219 Ala. 245, citlng Corpus JU- 
ris. 

La.—^Ardill v. Heirs of Martinez, 6 
La.App. 150. 

Mo.—Smith V, Nussbaum, App., 71 
S.W.2a 82. 

15 C.J. p 1266 note 10. 

6. Ala.—Smith v. Gaines, 97 So. 739, 
210 Alo. 245. 

Okl.—Rennie v. Gihson, 188 P. 483, 75 
Okl. 282. 

15 <Lr. p 1266 note 11. 

7. Ala.—Smith v. Gaines, 97 So. 789. 
210 Ala. 245. 

D.C.—^Richmond Fairdeld Ry. Co. v. 
U.S. Houslng Corporation, 72 P.2d 
78, 63 App.D.a 285. 

Oovenant to protect fimm ezpexises 
of defending property from adverse 
clalms can be enforced only If notlco 
of the pendlng suit is given to the 
covenantor, unless the court has ju- 
rlsdlction of him.—^Lasswell v. Prai- 
rie Oll & Gas Co., 47 P.2d 598, 178 
Okl. 278. 

a Ky.—^Burchett v. Blackboume, 248 
S.W. 853, 198 Ky. 304, 84 A.L.R. 
1425. 

16 C.J. p 1266 note 14. 

SFotlos of olaim for improvements 
The failure of the covenantee to 
state in the notice of pendency of ac¬ 
tion that an allowance for improve- 
ments made upon the property wouid 
be sought does not render the notice 
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agent,® or mere knowledge of suit brought to cove¬ 
nantor by an outside party,i® has been held insuffi- 
cient, although it has been held that the covenan- 
tor’s appearance in the action by attomey will be 
sufficient to charge him with notice of the suit^l 

According to some authorities the notice must 
expressly call upon the covenantor to appear and 
defend,^^ but according to others a sufficient no¬ 
tice is ali that is required.^® The notice need not 
be in any particular form,i^ nor, it is generally 
held, need it be in writing or of record,!® although 
it is doubtless the better practice to give written 
notice,and some authorities require it.i7 

Waivcr of notice, The notice may be waived 
by the covenantor expressly or impliedly as by ap- 
pearing and undertaking the defense,or by re- 
fusing to assist in remedying a defect in the title of , 
which he was cognizant.^® 

Whether sufficient notice has been given is not 
govemed by any fixed or arbitrary rule, but dependf 
upon the facts and circumstances and where thr f 
notice does not appear of record the question wheth¬ 
er it has been actually given becomes a question of 
fact.^i 

Tinie of notice, Since the object of the notice 

lnefr€ctlve.—^Talbert v, Grlst, 201 S. 

W. 906, 198 Mo.App.* 492. 

Ala.—Graham v. Tankersley, 16 
Ala. 634. 

16 C.J. p 1266 note 15. 

Wis.—Somers v. Sohmidt, 24 Wis. 

417, 1 Am.R. 191, 

10- Pa.—^Paul V. Wltman, 3 Watts & 

S. 407. 

'*His knowledsre of such pendency, 

In order to make the Judgment there- 
in binding upon him, should rest In 
hisrher and more suhstantial proof, 

:6han a mere casual aliunde notice of 
the pendency of the suit which did 
not emanate from the warrantee.”— 

Burchett v. Blackbume, 248 S.W. 853, 

854, 198 Ky. 304, 34 A.L,R. 1426. 

11. 111.—Hardlng v. Larkin, 41 111. 

413. 

12. Va.—llorgran v. Haley, 58 S.B. 

664, 107 Va. 331, 122 Am.S.R. 846, 

13 Ij.R.A.,N.S., 732, 13 Ann.Cas. 204. 

15 C.J. p 1266 note 18. 

13. Miss.—Cununings v. Harrlson, 59 
Miss. 275. 

15 G.J. p 1266 notes 19, 20. 

14. llass.—Richsteln v. Welch, 88 N. 

B. 417, 197 Mass. 224. 

15 CU. p 1266 note 21. 

15. Ky.—Davenport v. Mulr, 3 JJT. 

Marsh. 310, 20 AmJD. 143, 

15 C.J. p 1266 note 22. 

Ind.—Sarlls v. .Beckman, 104 N. 


is to enable the covenantor to come in and de- 
fend his title,®® it must be given in time to af- 
ford him a reasonable opportunity not only to par¬ 
ticipate in the trial but also to prepare for it;®® 
and a notice of a suit against the covenantee, giv¬ 
en for the first time after an adverse judgment, 
and advising the covenantor that the covenantee is 
about to appeal from the judgment against him, 
is not sufficient to charge the covenantor with 
costs;®^ but an irregularity as to the time of Serv¬ 
ice on the covenantee will not affect the sufficiency 
of the notice from him to his covenantor,®5 and 
plaintiff cannot be delayed by defendant’s neglect 
to bring in his warrantor.®® 

§ 92. " ■ Effect on Liability 

A covenantor who has been given sufficient notice of 
an action against his covenantee upon a ground which, 
if valld, wouid Involve Infrlngement of his covenant is 
bound by the Judgment therein. 

A covenantor who has been given sufficient no¬ 
tice to come in and defend an action against his 
covenantee brought upon a ground which, if ad- 
judged valid, wouid involve infringement of his 
covenant is concluded by a judgment rendered 
■.hereip against the covenantee in a subsequent suit 
brought against him by the covenantee,®7 and 

V. Thomp¬ 
son, 28 S.C.L. 67, 69—Davls v. Wil- 
boume, 19 S.C.L. 27, 29, 26 Am.D. 164. 

ZTotlce after severa! yeazs of Utl- 
gatioa ia trial oourt held Insufflcient. 
—^Rlchmond Fairfleld Ry. Co. v. U. S. 
Housingr Corppration, 72 F.2d 78, .63 
App.D.a 285. 

^ N.T.—^Finton r. Egelston, 16 N. 
T.S. 721, 61 Hun 246. 

25. Mich.—Cook v. Curtis, 36 N.W. 
692, 68 Mich. 611. 

26. La.—^Zimmer v. Thompson, 13 
La. 22. 

C.J. p 1267 note 36. 

After a case Is set aad oaUed for 
trial, a call in warranty will not be 
allowed.—Hyman v. Balley. 13 La. 
Ann. 450. 

27. Ga.—Cook v. Pollard, 179 S.E. 
264, 265, 50 Ga.App. 762, citlng 

Corpns Jnrls. 

Ind-—^Bollenbacher v. Lee, 121 N.E. 

663, 75 Ind.App. 330. 

Tex.—Sherman v. Piner, Clv.App., 
91 S.'\^.2d 1185, clting* Corpus Ju¬ 
ris. 

15 C.J. p 1267 note 88. 

“The warrantor is estopped by the 
recovery in such case from denylng 
that it was under a better title the 
recovery was had, than that which 
he passed to his warrantee.**—^Ives 
v; Nires, 5 Watts,'Pa., 823;'825. 


B. 598, 55 lnd.App. 638—^Teague v. 
Whaley, 50 N.E. 41, 20 Ind.App. 26. 

17. Mich.—^Mason v. EelloA, 38 Mich. 
132. 

Dictum Teague v. Whaley, 50 N.E. 

41, 20 Ind,App. 26. 

Notice not “writ” or “prooess” 
Written notice required by statute 
to be served on grantors or persons 
bound by warranty in deed is not 
‘•wrlt** or **process,** within constitu- 
tlon, nor process under statute.—^Har- 
mon V. Noflre, 267 P. 660, 131 Okl. 1. 

IR Mo.—^Rice v. Cook, 120 S.W. 1191, 
141 Mo.App. 1, 

16 C.J. p 1267 note 26. 

19.' Ind.—Sarlls v. Beckman, 104 N. 

B. 698, 55 Ind.App. 638. 

29» N.T.—^Morette v. Bostwlck, 111 
N.Y.S, 1021, 127 App.Div. 701, re- 
versiug 106 N.T.S.’ 1102, 56 Misc. 
140. 

SL Ind.—^Morgan v. Muldoon, 82 Ind. 
347—^Pence v. Rboneiqus, 108 N.E. 
129, 68 IndApp. 268. 

22, S.C.—^Davis v. Wilboume, 19 S. 

C. L. 27, 26 Am.D. 154—Mlddleton 
V. Thompson, 28 S.C.L. 67. 

Wis.—Somers v. Schmldt, 24 Wis. 
417, 1 Am.R. 191. 

2a Okl.—^Lasswell v. Pralrle Oll & 
Gas Co., 47 P,2d 698, 173 Okl. 278. 
15 C.J. p 1267 note 33. 

“The time which the law allows to 
a defendant fumlshes, perhaps, the 
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this is true notwithstanding the judgment was tak- 
en by default but a covenantor will not be con- 
cludcd if the covenantee refuses to permit him to 
defend, although he will not thereby be discharged 
from his liability for a breach o£ the covenant.29 

Vouching in an immediate warrantor does not 
impair the covenantee’s claim against the original 
warrantor on his covenant.30 

§ 93. Sufficiency of Performance in General 

The sufficiency of performance ot a covenant Is de- 
termlned by the parties’ intent, as shown by the Instru- 
nient and the circumstances ot Its executlon. Substantlal 
and reasonable performance Is generally sufficient. 

The sufficiency of the performance of a cove¬ 
nant is to be determined by the true intent of the 
parties as shown by the instrument itself, viewed 
in connection with the circumstances surrounding 
its execution.3i While it has been held that one 
who covenants to take proper means to secure the 
collcction of a bond or mortgage is responsible 
that such means should be taken by every person 
whom he cmploys to execute his covenant,3 2 yet it 
may be said as a rule that a substantial and reason¬ 
able performance of the covenant is sufficient,33 
and that if either one of altemative covenants is 


performed there is no breach.34 If the covenant is 
once properly performed the covenantor is ab- 
solved from liability, notwithstanding the perform¬ 
ance may be defeated or rendered unavailing by 
matter subsequent,®® unless the covenant is a con- 
tinuing one.33 

A subsequent grantee does not, by accepting a 
deed to the premises, acknowledge the sufficiency of 
the covenantor^s performance of his covenant.3 7 

Time of performance. Where no time is limited 
for the performance of the act covenanted to be 
done it must be performed within a reasonable 
time.33 

§ 94. Breach in General 

A covenant may be broken by the falsity of alleged 
facts covenanted, fallure to perform an act covenanted or 
to refrain from one covenanted against, or conduct ren- 
derlng performance Impossible. Performance may be 
walved. 

A covenant may be broken by the falsity of al¬ 
leged facts covenanted to be true,33 by the failure 
to perform an act covenanted to be performed,^® 
by the failure to abstain from an act covenanted 
against,^! or by knowingly procuring a person to 


jadgmesit In same aetloiL 

(1) Where coven^^ntors, glven no- 
tlce to defend, falled to appear, cov¬ 
enantee could obtain judgrment 
affainst them in the same actlon, 
without siving them any addltlonal 
notice.—Harmon v. Nofire, 267 P. 660, 
131 Okl. 1. 

(2) Grantee, notifylng warrantors 
to defend, need not flle cross-peti- 
tion against them before entry of 
judgment against him to preserve 
rlght to recover in same action.— 
Harmon v. Noflre, supra. 

(3) Question of liability of war¬ 
rantors, notifled to defend, but not 
appearing, may be heard after re- 
covery against grantee durlng term. 
—^Harmon v. Nofire, supra. 

(4) Order postponing determina- 
tion of liability of warrantors, noti¬ 
fled to defend, to ousted grantee to 
subsequent date, is not necessary to 
r^tain jurlsdiction.—Harmon v. No¬ 
flre, supra. 

88. N.H.—^Baton v. Clarke, 120 A. 

433. 80 N.H. 677. 

N.Y.—Jackson v. Marsh, 6 Wend. 44. 
Teae.—Brader v. Zbranek, Civ.APP., 

213 S.W. 331. dlsmissed for want 

of jurisdiction. 

Duty to defeiLd and appeal 

*Tt was not the diity of . . . 

[the grantee] to defend and appeal 
from an adverse judgment. It was 
the duty of the . . grantor, 

when duly notd^e^, to defend such 


suit/’—^Bollenbacher v. Lee, 121 N.B. 
663, 666, 76 Ind.Apip. 330. 

89. Mass.—^Boyle v. Edwards, 114 
Mass. 378. 

33. Me.—Crooker v. Jewell, 29 Me. 
627. 

31. N.C.—^Brown v. Southerland, 69 
S.B. 114, 145 N.a 331. 

15 C.J. p 1263 note 75. 

Flaoe of perfozmaaoe 
That for a time after a couvey- 
ance made in consideration of a con- 
tract to furnish horne and care, no 
place belng speclfled, the g antor was 
cared for at the grantee’s horne on 
the land conveyed, did not constitute 
an Irrevocable election to ovfer after- 
ward accept performance of the cov¬ 
enant at that place.—^Pllnn v. Boss, 
92 S.E. 130, 79 W.Va. 493. 

32. N.Y.—^Hoard v. Gamer, 10 N.Y, 
261. 

33b N.Y.—^Avery v. New York Cent., 
etc.; R. Co., 24 N.B. 20, 24, 121 N, 
Y. 31, 649. 

15 C.J. p 1263 note 78. ’ 

34. Pa.~Stewart v. Bedell, 79 Pa. 
336. 

16 C.J. p 1264 note 79. 

35. U.S.—Lucas v. New York, N. H. 
& H R. Co., N.T., 130 P. 436, 64 
C.C.A. 688, 

16 C,J. p 1264 note 81. 

36. Or.—^Norby v. Section Line 
Dralnage List., 76 P.2d 966, 169 
Or. 80. 


37. Mich.—^Mueller v. Bankera’ 
Trust Co. of Muskegon, 247 N.W. 
103, 262 Mich. 68. 

38. N.Y.—^King V. Hudson River 
Realty Co., 104 N.B. 926, 210 N.Y. 
467. 

15 C.J. p 1264 note 83. 

39. N.Y.—^Toch V. Hurowitz, 87 N.Y. 
S. 456. 

15 C.J. p 1264 note 84. 

40. Neb.—Hartley v. Gregory» 3 N, 
W. 878, 9 Neb. 279. 

16 C.J. p 1264 note 85. 

JL covenant to pay the helzs of the 
covenantee is not broken by reason 
of failure to pay the covenantee.— 
Steele v. Steele, 4 T.B.Mon., Ky., 110. 

Sale to negzoee is not a vlolatlon 
of a covenant that property should 
not be leased to or occupied by 
persons other than of the white 
race.—Stratton v. Cornelius, 277 P. 
893, 99 CaLApp. 8. 

Belocatlon of road 
Where grantor covenanted that, if 
road running along south Une of 
granled land should be moved south, 
grantor would dedicate as a common 
the land between the south line of 
granted land and the road as thus 
changed, and county relocated road 
to the South except that part of it 
along south side of granted land, 
grantee held not entitled to claimed 
dedication.—Kelly v. Whitham, 87 P, 
2d 1091, 14'9 Or. 216. 

41. N.Y.—^Harry^t Apgelct Co. v. Im- 
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do acts which arc a violation of the covenant.^^ 
So too any voluntary act on the part of the cove- 
nantor which renders the performance of the cove- 
nant impossible will constftute a breach,48 al- 
though the mere fact that a covenantor unwittingly 
put it out of his power to perform is not always 
sufficient to charge him with a breach of the cove- 
nant.^^ A previous agreement by the covenantor 
which if acted upon by the other party within the 
time limited by the agreement would operate as a 
breach of the covenant will not so operate when 
not acted upon within such time.*^® 

One breach of a covenant, as in the case cf a 
covenant to maintain and repair, is not always suf¬ 
ficient to charge the covenantor with a total 
breach.^® 

Failure to deliver possession is a breach of a 
general warranty.^^ 

In case 'of a rmitual covenant the failure of either 
party to perform his part gives a right of action to 
the other.^8 

Damages. The legal responsibility for the non- 
fulfillment of a covenant is that the party violat- 
ing it must respond in damages.^® 

Waiver, There may be a waiver of performance 
of a covenant or of a breach thereof, and no advan- 
tage can be taken of a breacli which has been 
waived.®® Waiver may resuit from circumstances 
as well as from express language to that effect.®! 

§ 95. Covcnants of Title in General 

An eviction Is not a condition preoedent to an action 
on a covenant of titie Is praesenti. The usual covenants 
In a deed protect oniy against iawful clalms; whether 


they extend to equitable, as well as legal, clalms Is In 
questlon. 

Covenants of title in praesenti, including cove¬ 
nants of seizin, pf good right to convey, and against 
encumbrances, in general are broken, if at all; as 
soon as made, as shown supra §§ 37, 40, 41, and 42, 
and they can be sued on at any time without al- 
leging an eviction or an interruption in the title,52 
at least where possession was not delivered to the 

grantee.53 

The usual covenants in a deed are a protcction 
against paramount, Iawful claims, and arc not 
breached by the existence of unlawful encroach- 
ments upon the land;®^ and it has been held that 
the usual covenants in a deed conveying the legal 
title are not breached by the existence of an equi- 
table title in another,56 although there is authority 
to the effect that such covenants extend to equitable 
as well as to legal claims.®® A covenant by one of 
two administrators that the property sold belonged 
to him as administrator is not breached by the fact 
that the title was in both of such administrators.®^ 
Covenants of title in a deed executed by a minor are 
not breached until he thereafter disaffirms the 
deed.®8 The rule that a grantor of land with cove¬ 
nants of title is not liable for a failure of title sub- 
sequently occurring does not apply where the fail- 
urc of title is caused by the act of the covenantor 
himself.®® 

One entitled to compensation in the event of a 
failure of title may recover for a partial, as well 
as a total, failure.®® 

Breach of a covenant of title is not excused 
by the refusal of the covenantee 'to buy in the title 
or to compromise with the holder of the title.®i 


proved Property Holding Co., 122 
N.Y.S. 129. 137 App.Div. 808. 

15 C.J. p 1364 note 87. 

Kease for nlnaty-nlne years, witXi 
ptlvilege of renewal for the same 
perlod, is a breach of a covenant not 
to convey the premises without glv- 
ing the assignee of the vendor an op- 
portunlty of purchaslng It on agreed 
terms.—J. Lewis Oyster Co. v. 
West, 107 A. 138. 93 Conn. 518. 

42. Ind.—^Polk v. Oivena, 90 N.E. 

19. 44 Ind.App. 667. 

49L Ky .—Summers v. Saunders, 

Utt.Sel.Cas.* 829. 

W.Va.—^Millan v. Bartlett, 71 S.E. 

13, 69 W.Va. 165. 

15 C.J. P 1264 note 90. 

44. N.a—-MurreU v. Weathers. 48 N. 
a 525. 

15 aj. p 1264 note 91. 

45. Vt.—^Fleet v. Walt, 66 A. 1031, 
80 VL 177. 

15 a J. p 1264 note 92. 


46. Va.—^Hurxthal v. St. Lawrence 
Boom. etc.. Co., 44 S.E. 620, 58 W. 
Va. 8T, 97 Am.S.R. 964. 

15 C.J. p 1264 note 94. 

47. Mo.—Hickman v. Hlckman. 55 
ldo.App. 303, followed in Anthony 
V. Rockefeller. 76 S.W. 491, 102 
Mo.App. 326. 

15 0.0*. p 1264 note 89. 

48. Mo.—^Lucas v. Clemens, 7 Mo. 
867. 

15 0.0*. p 1264 note 98. 

49. IlL—Powell V. Powell, 167 N.B. 
802, 335 111. 533. 

50. Ga.—^Burkhalter v. De Loach, 
155 S.E. 518, 171 Ga. 384. 

61- Ga.—^Burkhalter v. De Doach, 
supra. 

68. N.T.—Green Point Sav. Bank v. 
Hrokow, 256 N.Y.SL 428, 285 App. 
Div. 126. 

15 CJ. p 1267 note 44. 
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63. Ky.—-Eli V. Trent, 241 S.W. 324, 
195 Ky. 26. 

54. N.J.—^Ratkewicz v. Kara, 103 A. 
912, 89 N.J.Eq. 203, afflrming 102 
A. 634, 88 N.J.Eq. 201. 

55. lowa.—Wilson v. Irlsh, 6 N.W. 
691, 10 N.W. 843, 67 lowa 184. 

5a 111.—^Dugger v. Oglesby, 99 111. 
406. 

67. N.C.—Cowles v. Howland, 47 N. 
a 2]?9. 

58. Neb.—-Pritehett v. Redick, 86 
N.W. 1091, 62 Neb. 296. 

16 C.J. p 1268 note 62. 

69. IlL—Hamilton v. Doolittle, 87 
111. 473. 

16 C.J. p 1268 note 54. 

60. Ala.—^Alger-Sullivan Dumber 
Co. V. Union Trust Co., 92 So. 264, 
207 Ala. 188. 

61. Miss.—Sutton v. Cannon, 100 So. 
24, 135 Miss. 368. 

16 C.J. p 1296 note 84. 
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§ 96. Covenant of Seizin 

a. In general 

b. Encumbrances 

c. Appurtenances 

d. Eviction 

a. In General 

The covenant of selzln Is breached when made If» at 
the time of the conveyance, the covenantor ia not sefzed 
of the very estate whfch his deed purports to eonvey; 
but the covenantee cannot set up as a breach a titlp 
previously extsting In him, and nothfng occurrlng after 
the covenant Is made can constitute a breach. 

In accordance with the general nilc, stated 
in § 40, supra, that a covenant of seizin is a cove¬ 
nant in praesenti and that it is broken, if at all, 
the moment it is made, a breach occurs, and a 
right of action immediately accrues, if the cove¬ 
nantor is not, at the time of the conveyance, seiz- 


§ 96 

ed of the very estate, in quantity and quality, which 
his deed purports to eonvey,as when there is 
outstanding an interest in the land.®® Since the 
covenant of seizin extends only to a title existing in 
a third person which may defeat the estate grant- 
ed,®4 the grantee of a deed with covenant of seizin 
cannot set up a title previously existing in him as a 
breach of the covenant of seizin.®^ 

A mere incorrect dcscription of the land con- 
veyed will not, as a rui e, constitute a breach of 
the covenant of seizin if the premises can other- 
wise be sufEciently identified.®® 

Adverse possession. It is generally held that 
a possession adverse to the grantor at the time of 
his conveyance is a breach of his covenant of 
seizin,®"^ whether the adverse possession is rightful 
or wrongful;®® but since, as discussed in Adverse 


Ala.—^Russell V. Belsher, 128 So. 
452. 221 Ala. 360—^Alffer-Sullivan 
Lumber Co. v. Un^on Trust Co., 118 
So. 760. 218 Ala. 448. 

IU.—Meyer* v. Veres, 245 Ill.App. 
127. 

Mo.—^Rainey v. Davidson, 26 S.W.2d 
841. 224 Mo.App. 679. 

N31.—^Beecher v. Tinnln, 189 P. 44, 
25 N.M. 59. 

jf.y.—^Hniiker v. Rueger, 126 N.B. 
266, 228 NY. 11. modifylng 170 N. 
Y.S. 1086. 184 App.Div. 907—Green 
Polnt Sav. Bank v. Krokow, 256 N. 
Y.S. 428. 285 App.Div. 126—^In ro 
Boylan’s Estate, 197 N.Y.S. 710, 119 
Mlsc. 545. 

N.C.—^Newbern v. Hinton, 129 S.E. 
181, 190 N.C. lOS—Wllson v. Vree- 
land. 97 S.E. 427, 176 N.C. 504. 

—^Beulah Coal Mining Co. v. 
Heihn. 180 N.W. 787. 46 N.D. 646. 
Okl.—Riddle v. Hudson, 172 P. 921, 
68 Okl. 172. 

Tenn.—Pace v. Watson, App., 126 S, 
W.2d 404—Grant Bond & Mortgage 
Co. V. Ogle, 66 S.W.2d 1091, 17 
Tenn-App. 112—Young v. Bran- 
'nan. 5 Tenn.App. 1. 

—^Langford v. Newsom, Com. 
App., 220 S.W. 544, 645. affirming 
Newsom v. Langford, Clv.App., 174 
S.W. 1036. 

Wash.—^Brown v. Carpenter, 169 P. 

831, 332. 99 Wash. 227. 

Wis.—Koepke v. Winterfleld, 92 N.W. 

437, 116 Wls. 44, 

15 C.J. p 1268 notes 58, 59. 
railnre of selzla as to part of prmu 
ises 

‘Tt is not necessary that the cove¬ 
nant of seizin fail as to the whole of 
the lands conveyed that the action 
may be malntained, but the vendee 
may recover, if there be a failure of 
seizin as to a part of the premises 
descrlbed in the deed.*’—Burton v. 
Price, 141 So. 728, 729, 105 Fla. 644. 
Deftcieney In aozoage 
Vendee’s cause of action against 


vendor for value of alleged deflclen- 
cy In acreage was for hreach of cov¬ 
enant of seizin, and accmed immedi¬ 
ately upon dellvery and acceptance 
of deed ezecuted by vendor to him. 
—^Pace V. Watson, Tenn.App., 126 S. 
W.2d 404. 

Xnvolnntary loss of possession 

(1) “The covenant of seisln is 
broken whenever there has*been an 
involuntary loss ef possession hy 
reason of the hostile assertlon of 
paramount title.”—^Thomas v. Beck- 
er, 180 N.W. 285, 287, 190 lowa 237. 

(2) Necesslty of eviction see In¬ 
fra S 96 d. 

63. Outstanding estate in zemainder 

Ala.—^Mixon v. Burleson, 82 So. 98, 
203 Ala. 84. 

Ontstandiog estate foz llfo 
N.C.—Potter v. Miller, 133 S.E. 193, 
191 N.C. 814. 

Egnity In land oreated hy outstand¬ 
ing Qontraot of sale 
Pa.—Seitzinger v. Weaver, 1 Rawle 
877. 

If the grantor In fee simplo has 
only an estate tail, the covenant is 
broken.—^Potter v. Miller, 183 S.B. 
193, 195, 191 N.C. 814. 

Interest of Ufe henefioiazles under 
trust held to constitute hreach of 
covenant of seisln in warranty deed 
glven by trustee and remaindermen. 
—Crlckenberger v. Clay, 109 So. 363, 
215 Ala. 67. 

64. Ala.—^Youngerman - Reynolds 
Hardwood Co. v. Hicks, 181 So. 111, 
236 Ala. 138. 

111.—^Davenport v. Roberts, 171 111. 
App. 196. 

Miss.—Weston Lumber Co. v. 
Lacey Lumber Co., 85 So. 193, 123 
Miss. 208, 10 A.L.R. 486. 

Tenn.—^Young v. Brannan, 6 Tenn. 
App. 1. 

15 C.J. p 1268 note 62. 
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Foreclosure by grantor under pur- 
chase-money mortgage and taklng of 
possession under sher'ff s deed dld 
not constitute breach of covenant of 
seisln.—Stone v. Rozich, 297 A. 999, 
88 Colo. 399. 

65. Ala.—Youngerman - Reynolds 
Hardwood Co. v. Hicks, 181 So. 
111, 236 Ala. 188. 

111.—^Davenport v. Roberts, 171 111. 
App. 196. 

N.Y.—Pitch V, Baldwln, 17 Johns. 

161 . 

N.C,—Bames v, Armstrong, 59 S.B. 

165, 146 N.C. 1, 125 Am.S.R. 436. 
Tenn.—^Young v. Brannan, 6 Tenn. 
App. 1. 

“A party cannot buy title tb his 
own land, accept a warranty deed 
with covenants of seizin, and then 
turn upon his grantor and allege that 
the covenants are broken because of 
the very fact that the purchaser 
hlmself is seized of the premises.” 
—Weston Lumber Co. v. Lacey 
Lumber Co., 85 So. 193, 195, 123 
Miss. 208, 10 A.L.R. 436. 

03. N.C.—Plotkin v. Realtv Bond 
Co., 168 S.B. 820, 204 N.C. 508. 

16 C.J. p 1270 note 6. 

67. Colo.—Thomas v. Ihmnean, 226 
P. 268, 75 Colo. 216. 

15 C.J. p 1269 note 72. 

“A covenant of seizin . . . 

is broken if the covenantor have not 
the possession, the right of posses¬ 
sion, and the right of legal title.”— 
Colexnan v. Clark, 80 Mo. 339, 842. 

PoBsessiou of the land hy a third 
person at the date of the conveyance 
is prima facie evidence of title in 
him which could not he overcome by 
proof of the grantor that his title 
was paramount.—^Prestwood v. Mc- 
Gowan, 41 So. 779, 148 Ala. 475. 

68. Colo.—Thomas v. Dunnean, 225 
P. 258, 76 Colo. 216. 
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Possession § 55, an essential ingredient of adverse 
possession is a claim of right hostile to the tnie 
owner, the covenant is not broken by the fact that 
the land is then occupied by a tenant of the cove- 
nantor with the knowledge of the covenantee,®^ 
or by the fact that the premises were in the pos¬ 
session of another who merely claimed under a 
mistaken idea as to boundariesJ® 

Suhseqttent outstanding interesL Since the cove¬ 
nant, if breached at all, is breached when made, 
nothing that occurs thereafter to defeat the titie 
can constitute a breach of the covenantJ^ Thus 
neither the setting aside of a foreclosure sale un¬ 
der which the covenantor aequired title^^ ^or a 
subsequent conveyance of the land by the cove- 
nantoPs grantor'^3 ^ill breach the covenant. 

Where the covenantor perfecfs his titie before 
the commencement of suit on the covenant,^'* as 
where the outstanding interest in the land is de- 
stroyed by adverse possession before such com- 
mencement,'^® there is no breach of the covenant 
of seizin, if the grantees have not been either ac- 
tually or constructively evicted.*^® 

Conveyance by covenantee. It is a good defense 
to an action for breach of a covenant of seizin that 


the covenantee had disabled himself from reconvey- 
ing to his grantor by conve)dng the land to a third 
person,77 although the covenantor has been held to 
derive no equity from a sale by the covenantee 
where the difference between the purchase price re- 
ceived by the covenantee and that received by the 
covenantor exceeded the amount sued for.^S On 
the other hand, it has been held that a grantee’s 
right to recover for a breach of the covenant of 
seizin is not defeated by the foreclosure of a mort- 
gage given or assumed by him, and his consequent 
loss of the property.7® 

b. Encumbrances 

The covenant of seizin Is not broken by the existence 
of an encumbrance or easement not affectlng the tech- 
nical seizin. Authoritles confllct as to whether It Is 
breached by the existence of an outstanding lease, a tax 
clalmr or a Street or hlghway on the land. 

It is a gencral rule that the covenant of seizin 
is not broken by the existence of an encumbrance 
or easement which does not affect the technical seiz¬ 
in of the covenantee,^® as, for example, an in¬ 
choate or contingent right of dower,®^ an outstand¬ 
ing judgment against the covenantor,®^ ^ mort- 
gage,®® a railroad right of way,®^ or a right to erect 
a wall on the granted premises. 


69. Tex.—^Baldwin v. Smlth, CIv. 

App., 119 S.W. 111. 

7a Colo,—Stearns v. Jewel, 149 P. 
846, 27 Colo-App. 390. 

71. N.Y.—Coit V, McReynolds, 25 N. 
T.Super. 655. 

Tax deed 

(1) A tax deed exeeuted after a 
conveyance containingr a covenant of 
seizin did not constitute a breach of 
the covenant of seizin, even thoug-h 
the tax deed was based upon a tax 
certlflcate which exlsted at the time 
of the transfer; the tax certlflcate 
prior to its ripenin^r into a deed was 
aimply a lien on the property.—Zer- 
flng v, Seelig, 86 N.W. 585, 14 S.D. 
303, afflrming 80 N.W. 140, 12 S.D. 
25. 

(2) However, It has been held that 
such a deed, when recorded, was an 
eviction of the grantee if the land 
was vacant and unoccupied, entitllng 
the grantee to sue for breach of the 
covenant of seizin.—^Daggett v. Reas, 
48 N.W. 127, 79 Wis. 60. 

Sstato snbjeot to divestment 
Grantee whose predecessor*s titie 
was to be divested on certain con- 
tlngency was held not entitled to re- 
llef under covenants of seizin, there 
belnjgr no outstanding titie or claim 
then exlsting.—^Millison v. Drake, 175 
N.EL 34, 37 Ohlo App. 659, affirmed 
174 N.BL 776, 123 Ohlo St 249., 

72. N.Y.—Coit V. McReynolds, 25 N. j 
Y.Sup6r. 655. 


Posaclble attack hy mortgagor'B heizs 
Where a purchaser accepts a deed 
from a vendor who acquired titie 
through a mortgsLge foreclosure sale, 
the fact that the titie may be subject 
to attack by heirs of the mortgagor 
is not sufllclent to authorlze Judg¬ 
ment for breach of covenant of 
seizin when It appears that the ex¬ 
istence of such heirs is uncertain.— 
Zarkowski v. Schroeder, 76 N.Y.S. 
1021, 71 App.Div. 526. 

73. U.S.—^Vorhls v. Porsythe, C.C. 

111., 28 F.Ca8.No.l7,004, 4 Blss. 

409. 

74. N.Y.—Deschenes v. Tallman, 161 
N.E. 321, 248 N.Y. 38, reversing 
225 N.Y.S. 816, 222 App.Div. 761. 

75b Kan.—^Loomis v. Daughry, 199 
P. 470, 109 Kan. 445. 

76. Wis.—Sanbom v. Knight 76 N. 
W. 1009, 100 Wis. 216. 

77. N.C.—^Eames v. Armstrong, 59 
S.B. 166, 146 N.a 1. 125 Ain.S.R. 
436. 

15 C.J. p 1297 note 63. 

7& N.C.—^Newbem v. Hlnton, 129 S. 
E. 181, 190 N.C. 108. 

79- N.Y.—^Blngham v. Weiderwax, 
1 N.Y. 509. 

N.D.—^Anderson v. Olson, 260 N.W. 
407, 65 N.D. 550. 

80. Mass.—Bumstead v. Cook, 48 
N.E. 707, 169 Mass. 410, 61 Am.S.R. 
2-93. 

16 C.J. p 1269 note 78. 
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Threat of potextial lien does not 
constitute breach of covenant of sei¬ 
zin.—Deschenes v. Tallman, 161 N.E. 
321, 248 N.Y. 33, reversing 226 N.Y.S. 
815, 222 App.Div. 761. 

81. Va.—^Buildlng, Llght & Water 
Co. V. Pray, 82 S.E. 68. 96 Va. 659. 

16 C.J..P 1269 note 79—20 C.J. p 126(K 
note 62 b [2]. 

But It has been said, as dictum,, 
that "an outstanding right of dower 
. . . according to most authorl- 

ties is . > . covered by cove¬ 

nants of seisin."—^Kreinbrlng v- 
Mathews, 169 P. 76, 77. 81 Or. 243. 

82. N.Y.—Sedgwick v. Hollenback, 7, 
Johns. 376. 

16 C.J. p 1269 note 80. 

83. N.J.—Kuntzman v. Smlth, 76 A.. 
1009, 77 N.J.Bq. 30. 

15 C.J. p 1269 note 81. 

84. Wis.—Smith v. Hughes, 7 N.W. 
653, 50 Wis. 620. 

16 C.J. p 1269 note 82. 

Where titie In fee has passed wlth 
tho easementi however, the covenant 
is breached.—^Messer v. Oestreich,. 
10 N.W. 6, 62 Wis. 684—16 C.J. p- 
1269 note 83. 

85- lowa.—^Percival v. Colonial Inv. 
Co.. 116 N.W. 941, 140 lowa 276,. 
24 L.RA.,N.S., 293. 

Mo.—^Blondeau v. SherJdan, 81 Mo. 
645. 
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Street or highway, Although there is authority 
to the contrary,86 it is generally held that a cove- 
nant of seizin is not breached by the existence of a 
Street or highway on the land,87 especially if the 
covenantee is chargeable with notice of its ex- 
istence.^^ 

Outstanding lease. It has been held that the 
covenant is not broken by the existence of a prior 
lease on the land,*® but there is authority to the 
contrary.s® 

Tax claims. An outstanding tax certificate has 
been held not to be a breach of the covenant of 
seizin even though it ripened into a deed after 
the covenant was given.si On the other hand, it 
has been held that the covenant is breached by the 
existence of a tax claim which the grantee is com- 
pelled to pay.®2 

c. Appnrtenancea 

The covenant of seizin Is breached by a fallure of 
lltie to anythfng properly appurtenant to the land con- 
veyedf Including an appurtenant right. 

There is a breach of the covenant of seizin where 
there is a failure of title to anything properly ap¬ 


purtenant to the land conveyed, as, for example, 
plumbers' fixtures,^3 fences,^^ or standing timber 
and it has been held that the covenant was breach- 
ed where a third person had title to a spring: on the 
premises with the right to convey the water away 
by means of an aqueduct.®® So too the covenant 
is breached by failure of title to any appurtenant 
right piirported to be conveyed, such as the right 
to raise a milldam.9'^ 

On the other hand, the unlawful rcmoval by a 
tenant of buildings erected by him is not a breach 
of the landlord*s covenant of seizin and the fact 
that a building on the premises encroaches on ad- 
joining land is not a breach of the covenant of 
scizin.^9 Title deeds to land are not appurtenant 
thereto so as to render the grantor liable on his 
covenant of seizin for failing to deliver them to the 
grantee.1 

d. Sviction 

An actual eviction Is generally not essentia! to a 
breach of the covenant of seizin, except, under some au- 
thorities, where possession attended the deed. 

Generally, an actual eviction is not essential to a 
breach of the covenant of seizin,^ and the absence 


86. Mo.—^Elmoro v. McNealey, App., 
236 S.W. 381, modifyingr 236 S.W. 
164. 

PnMlo or private way; urbon. or 
ruraJ property 

A Public or a private right of way 
Is a breach of the covenant of seizin 
as to urban property; a private, but 
not a Public, right of way is a 
breach of a covenant of seizin as to 
rural property.—Bank of Alaska v. 
Ashland, 224 P. 7, 128 Wash. 572. 

87. Ala.—Moo^-e v. Johnston, 6 So. 
50, 87 Ala. 220. 

16 aJ. P 1269 note 84. 

88. WIs.—Burbach v. Schweinler, 14 
N.W. 449, 66 Wis. 386. 

16 C.J. p 1269 note 86. 

89. Ind.—Lindley v. Dakln, 13 Ind. 
88S. 

Xease for nlnety-nine years 
N.Y.—Hebler v. Brown, 41 N.T.S. 

441, 18 Mlsc. 395. 

15 C.J. p 1269 note 87 [a]. 

9a Mo.—Langenberg v. Chas. H. 
Heer Dry Goods Co., 74 Mo.App. 
12 . 

15 O.J. p 1269 note 88. 

91. S.D.—Zerfing v. Seelig, 86 N.W. 
585. 14 S.D. 303, afflrming 80 N.W. 
140, 12 S.D. 25. 

98. Tenn.—Grant Bond & Mortgage 
Co. V. Ogle, 66 S.W.2d 1091, 17 
Tenn.App. 112. 

93- N.T.—Herzog v. Marx, 94 N.E. 
1063. 202 N.Y. 1, 35 LuR.A..N.S., 
976. 

16 aj. p 1270 note 96. 


94. N.Y.—Mott V. Palmer, 1 N.Y. 
564, 569, 571. 

Season for mle 

“A grantor who exeeutes a convey- 
ance of land tindertokes to convey 
everything described in his deed; 
c^nd by a coven^t of seizin he as¬ 
sumes to be the owner of all he un- 
dertakes to convey. . . . The 

Word land, when used In a deed. in¬ 
cludes not only the naked earth, but 
every thing within it, and the huild- 
Ings, trees, fixtures, and fences upon 
it.”—Mott v. Palmer, supra—16 C.J. 
p 1270 note 97 [a]. 

95. Wis.—Mcinnio v. Lyman, 22 N. 

W. 405. 62 191. 

15 C.J. p 1270 noto 98. 

96. Vt.—Clark v. Conroe, 38 Vt. 
469. 

97. Ind.—Traster v. Snelson, 29 
Ind. 96. 

Wis.—AValker v. Wilson, 13 Wis. 622. 

98. N.Y,—Loughran v. Ross, 46 N. 
Y. 792, 6 Am.R. 178. 

15 C.J. p 1269 noto 94. 

99. N.J.—^Dorfman v. Lieb, I4l A, 
681, 102 N.J.Eq. 492, afflrmed 146 

A. 326. 104 N.J.Eq. 497. 

N.Y.—Burke v. Nichols, 1 Abb.Dec. 
260, 2 Keyes 670, 31 How.Pr. 640— 
Pehlhaber v. Fehlhaber, 140 N.Y. 
S. 973. 80 Misc. 149. 

1. N.T.—^Abbott V. Allen, 14 Johns. 
248. 

2. N.T.—^Hilllker v. Rueger, 126 N. 

B. 266, 228 N.Y. 11. modlfying 170 
N.T.S. 1086, 184 App.Div. 907— 
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Murphy v. United States Title 
Guaranty Co.. 172 N.T.S. 243. 104 
Misc. 607. 

N.C.—Wilson V. Vreeland, 97 S.B. 427, 
176 N.C. 604. 

Okl.—Rogers v. Amrey. 251 P. 1013. 
123 Okl. 70—^Riddle v. Hudson, 172' 
P. 921, 68 Okl. 172. 

Tenn.—I^ace v. Watson, App., 126 
S.W.2(1 404—Grant Bond & Mort¬ 
gage Co. V. Ogle, 66 S.W.2d 1091, 
17 Tenn.App. 112—Young v: Brau- 
nan, 5 Tenn.App. 1. 

Tex.—Langford v. Newsom, Com. 
App., 220 S.W. 644, afflrming New- 
Bom V. Langford. Clv.App., 174 
S.W. 1036. 

Va.—Otey v. Oakey, 160 S.E. 8, 10, 
157 Va. 314, citing Ooxpns Jtixls. 

15 C.J. p 1270 note 7. 

'Tn an action upon ... [a 
covenant of seizin], it is only neces- 
sary lo negative the words of the 
covenant and to allege that the 
grantor had no seizin or title to the 
land.”—Pridgen v. Long, 98 S.B. 461, 
453, 177 N.a 189. 

Damage resnltlug fTom existence 
of outstanding title is sulllcient with- 
out an eviction to constitute a 
breach of the covenant of seizin.— 
Jones V. Hazeltine, 102 S.W. 40. 124 
Mo.App. 674. 

Puxohase of outstanding para» 
monnt title by the grantee is equlva- 
lent to aji eviction.—Brooks v. Mohl. 
116 N.W. 931, 104 Minn. 404, 124 Am. 
S.R. 629, 17 L.R.A.,N.S.. 1196—16 

C.J. p 1270 note 9. 



C0VENAFT8 


21 c.J.g. 


§ 96 

of an eviction does not limit recovery to nominal 
damages;3 however, there is authority that when 
possession attended the deed actual or constructive 
eviction is necessary^^ 

The covenant is not broken when the grantee vol- 
untarily surrenders possession to ®ne not having the 
paramount title,® as to the purchaser at a tax sale 
while the right of redemption remains.® 

§ 97. Covenant of Right to Convey 

A covenant of good right to convey Is broken where 
the covenantor does not have the titie contemplated by 
the covenant, but not by the existence of encumbrances 
not affecti ng the selzin. An actual eviction Is not neces- 
sary to consummate a breach. 

Since, as stated supra § 40 the covenant of good 
right to convey is held to be equivalent to the cove¬ 
nant of seizin, the general rules stated in § 96 su¬ 
pra with reference to the covenant of seizin apply 
to the covenant of right to convey. In accordance 
with the usually recognized nile, stated in § 41, 
supra, that the covenant is a covenant in praesenti, 
and, if broken, is broken, when made, in general 
there is a breach where, at that time, the covenantor 
does not have the titie contemplated by the cove¬ 
nant,*^ as, for example, where the covenantor has 
no titie,® or where there is outstanding an estate in 
remainder;® and the covenant has been held to be 


breached by the existence of a tax claim which the 
grantee was compelled to pay.^® It is not broken 
by a technical error in the description of the prem- 
ises,ii or by the existence of a public highway over 
the land conveyed,^® or of an inchoate right of dow- 
er,i® or of an outstanding mortgage,!^ or by the 
fact that the grantor had a voidable title.i® 

An actual eviction is unnecessary to consum¬ 
mate the breach,!® unless, as held in some cases, 
possession accompanied the deed.!^ 

§ 98. Covenant against Encumbrances 

A covenant agalnat encumbrances fs regarded aa 
broken, generally wlthout respect to actual eviction, tf at 
the time the covenant Is made there exlsts an outstand¬ 
ing adverse right, titie, or Interest which the law wlll 
recognize and proteet, and If such encumbrance is wlth- 
In the scope of the covenant and its removal not ex- 
pressly or ImpIIedly assumed by the grantee. 

As appears in § 42 supra, while the covenant 
against encumbrances has sometimes been regard¬ 
ed, in effect, as one of indemnity, it is ordinarily 
considered to be a covenant in praesenti, which if 
not true is broken as soon as made. Accordingly, 
a breach of the covenant has occurred if there ex- 
ists at the time of the conveyance an outstanding 
adverse titie, charge, burden, or interest constitut- 
ing an encumbrance!® within the meaning of the 


3. N.Y.-—Hllllker v. Huegrer, 126 N. 
E. 266, 228 N.Y. 11, modifying 170 

• N.Y.S. 1086, 184 App.Div. 907. 

4. Ohio.—^Millison v. Drake, 175 N. 
R 84, 87 Ohio App. 659, affirmed 
174 N.R 776, 128 Ohio SL 249, 

15 C.J. p 1270 note 12. 

WhsM oovenantor im not tn pos- 
sessioxL at time of conveyance, there 
is an immediate eviction,—^Bauirh- 
man t. Hower, 10 N.R2d 176, 56 Ohio 
App. 162. 

5. Mo.—Ereymoth v. Nelson, 84 Mo. 
App. 293. 

6. Wis.—Semple v. Whorton, 82 N, 
W. 690, 68 Wis. 626. 

7. Tex.—^Langford v. Newsom, Com. 
App., 220 S.W. 544, afflrmingr New¬ 
som V. lAngford, Clv.App., 174 S. 
W. 1036. 

Zatorest of lifo beneflolarlss nndsr 
trnst held to constitute breach of 
covenant of riffht to convey in deed 
given by trustee and remaindermen. 
—Crickenbergrer v. Clay. 109 So. 368, 
215 Ala. 67. 

8. Ala.—^Russell v. Belsher. 128 So. 
452, 221 Ala. 360. 

Ill.-«^eyers v. Veres, 246 BLApp. 
127. 

Tex.—Ijanerford v. Newsom, Com. 
App., 220 S.W. 544, affirmin^r New¬ 
som V. Langford, Civ.App., 174 8. 
W. 1036. 


9. Ala.—^Mixon v. Bnrleson, 82 So. 
98. 203 Ala. 84. 

la Tenn.—^Eenyon ▼. Kussell, 5 
TenmApp. 401. 

11. Conn.—^Belden v. Seymour, 8 
Conn. 19. 

15 C.J. p 1271 note 18. 

12. N.Y.—Whitbeck v. Cook, 16 
Johns. 483, 8 Am.D. 272. 

15 aj. p 1271 note 19. 

13ta Ind.—^Whlsler v. Hicks, 5 Blackf. 
100, 33 Am.D. 454. 

Ohio.—^Tuite v. Meller, 10 Ohio 882. 

14. Ind.—^Reasoner v. Edmundson, 5 
Ind. 398. 

15. Mass.—Walt V. Maxwell, 6 Plck. 
217, 16 Am.D. 391. 

15 OJ. p 1271 note 22. 

1«. 111.—^Flrehaugh v. Wittenbergr, 
141 N.R 3T9, 309 111. 636. revers- 
iag 227 Ill.App. 77. 

Okl.—^Rosrers v. Amrey, 251 P. 1013, 
123 Okl. 70. 

15 C.J. p 1271 note 16. 

17. tr.S.—Peters v. Bowman, Misa, 
98 U.S. 66, 26 REd. 91. 

Mass.—^Tollett v. Grant, 5 Allen 174. 

18. Ala.—Colson v. Harden, 141 So. 
639, 224 Ala. 665—Blankenship v. 
Lanier, 101 So. 763, 212 Ala. 60— 
Alger-Sullivah Lumber Co. v. Un¬ 
ion Trust Co., 96 So. 436, 209 Ala. 
432. 


Ark.—Kahn v. Cherry, 198 S.W. 266, 
181 Ark. 49. 

111.—Ibbetson v. Enodle, 201 IU. 
App. 873. 

Mass.—Galllson v. Uownlng, 138 N. 

E. 316, 214 Mass. 33. 

Mich.—^Lavey v. 'Graessle, 224 N.W. 

436, 245 Mich. 681, 64 A.L.R. 1477. 
N.J.—Goldsmith v. Meyer, 109 A. 298. 
94 N.J.Law 40—^Emery v. Hansen, 
151 A. 781, 107 N.J.Bq. 117. 

N.Y.—Dooaan v. KUlllea, 118 !N.E. 
851, 222 N.Y. 399. 

N.C.—^Lockhart v. Parteer, 126 S,R 
813, 189 N.C. 188. 

15 C.J. p 1285 notes 48 [a], 57 [a]. 

Bnonmbranoas of '*pii.bllo rsoord’* 

(1) Under statute permlttlng re¬ 
covery against remote grantor for 
encumbrance appearing from a “pub¬ 
lic record,’* suit for breach of cove¬ 
nant can be maintained for encum¬ 
brance dlsclosed by records of pro¬ 
bate court—^Dyer v. Scott, 149 N.B. 
146, 258 Mass. 480. 

(2) Under the former wording of 
the statute, requiring the encum¬ 
brance to appear “ofrecord," it was 
held that a breach of covenant oc¬ 
curred only where the encumbrance 
appeared of record in the reglstry of 
deeds, and that a lien for unpaid 
taxes which appeared only in the 
records of a city or town was not 
sufficient to come within the statute. 
—Carter v. PeaJc, 138 Mass. 439. 
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tenn as discussed generally in § 42 supra, such as an 
outstanding estate in remainder in a third person,i9 
or the encroachment on adjoining land of a build- 
ing* on the land conveyed .20 

On the other hand, such a covenant is not breach- 
ed if there does not exist at the time of the con- 
veyance an outstanding right, title, or interest which 
the law will recognize and protect,2i and hence the 
covenant is not broken by the existence of an in- 
valid claim or demand against the property,22 or 
by the existence in another of a mere possibility of 
establishing a right to or an interest in the land 23 
So the grantee cannot recover damages for remov- 
ing an alleged encumbrance where the grantor had 
in any case gained full title to the property by prc- 
scription.24 Also, such a covenant has no reference 
to obvious and physical burdens on the land, which 


§ 98 

are permanent in character,‘25 and a claim for 
breach of covenant cannot be predicated on the con- 
dition of the premises as to dilapidation or the ex¬ 
istence of a nuisance or the necessity of repair or 
alteration to conform to building laws.26 

Generally, the covenant may be enforced only 
where the encumbrance derogates from the title 
which the covenantor agreed to convey, and it does 
not apply to liens created by intermediate parties,^? 
or to encumbrances placed on the premises by the 
grantee himself.23 

Exceptions from covenant; assumption by Qtan- 
tee, The covenant against encumbrances does not 
extend to an encumbrance which the covenantee has 
either expressly or impliedly exccpted therefrom 
and assumed to remove and it has been held that 


Brefloh of eontract 
That grantee in subsequently sell- 
Ing land breached eontract to furnish 
ahstract showing title free f-om ma- 
terial defect does not necessarlly 
Show breach of covenant in deed to 
hlm that title was unencumbered.— 
Smith v. McKelvey, 162 N.E. 722, 28 
Ohio App. 361. 

Bffeot of ealstenoe of oldor enenm- 
braaioe 

The existence of an older unpaid 
encumbrance is no defense to an ac- 
tion on a covenant against encum- 
hrances on account of a Junior en- 
cumbrance pald off by the covenantee. 
—^Dehority v. Wright, 101 Ind, 382. 
Paliure of grantee to perform col^ 
Isterai agreement 
In an action for breach of an im- 
plied covenant against encumbrances, 
the fact that plalntilf failed to per- 
form his agreement as to the satis- 
factlon of a deflciency Judgment 
against one defendant is immaterial, 
where no damage was sufCered there- 
by.—^Holzheler v. Hayes, 65 P. 968, 
133 Cal. 456. 

Cnstom oontrary to terms of oove- 
nant 

A custom that, where a person 
sold realty wlth a condltion that a 
certlficate of title would be furnlshed 
to the purchaser and, If the title was 
defective, the purchaser must bear 
the hurden of the error is no defense 
to an action for breach of a covenant 
against encumbrances.—Sondag v. 
Keefe, 251 IlLApp. 378. 

Besais of property by grantee 
In action for breach of covenant 
against encumbrance, that plalntilf 
resold property at proflt is no de¬ 
fense.—Camey v. Morrison, 228 N.T. 
S. 308, 223 App.Div. 244, motion 
granted 164 N.E. 565, 249 N.T. 611. 
19. Ala.—^Mixon v. Burleson, 82 So. 
98. 203 Ala. 84. 

99, N.T.—Qamorsil Realty Corpora¬ 


tion V. Graef, 220 N.T.S. 221, 128 
Misc. 696—Pehlhaber v. Pehlhaber, 
140 N.T.S. 973. 80 Misc. 149. 

Or.—^Kennell v. Tandy, 270 P. 473, 126 
Or. 628, 60 A.UR. 232. 

Contra Dorfman v. Lieb, 141 A. 681, 
102 N.J.EQ. 492, affirmed 146 A. 
326, 104 N-J.Eq. 497. 

91. Conn.—Stalte v. Smith, 111 A. 
799, 96 Conn. 470. 

Ohio.—^Prlce v. Poster, 173 N.E. 618, 
36 Ohio App, 526—^Rabel v. Downs, 
156 N.E. 403. 28 Ohio App. 362. 

22. Conn,—Reed v. Stevens, 107 A. 
496, 93 Conn. 659, 6 A.L.R. 1081. 

Mich.—^Balfour v. Whitman, 60 N.W. 
744, 89 Mich. 202. 

Mo.—^Luther r. Brown, 66 Mo.App. 
227. 

“The covenants In a deed are not 
that illegal or fictitious clalms shall 
not be set up against the premises 
conveyed, but that no legal clalms 
exist against them.”—^Manley v. Pool, 
246 P. 386, 117 Okl. 249. 

Fosseseion withont right 
Covenant is not breached by a 
valid possession in a third person 
without right.—^Dinsmore v. Savage, 
G8 Me. 191. 

23. lowa.—Frankel v. Blank, 213 N. 
W. 697, 206 lowa 1. 

xmezeroised right of seiznre 
Covenant is not broken by exist¬ 
ence of a right of sexzure under the 
embargo laws, unexercised at the 
time of the conveyance.—Ingersoll v. 
Jackson, 13 Mass. 182, 14 Mass. 109. 

24. Mass.—^Dyer v. Scott, 149 N.E. 
146, 253 Mass. 430. 

25. Cal.—Jaques v. Tomb, 177 P. 
280, 179 CaL 444. 

Klgh embamanent used m leves 
CaL—Jaques v. Tomb, supra. 

98. Pa—^Berger v. Welnstein, 63 Pa. 
Super. 168. 
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27. Ark.—^Naylor v. McNalr, 122 S. 
W. 662, 92 Ark. 845. 

15 C.J. p 1235 note 58. 

Ziiens from building operatlons 
A purchaser from one in posses¬ 
sion under a eontract of purchase, 
who takes a deed directly from the 
latter*s vendor, must ascertaln 
whether liens arislng from building 
operatlons of his grantor are Includ- 
ed withln the covenant and cannot 
hold the original covenantor where 
the covenant did not Include such 
liens.—Capital City Lumber Co, v. 
Olson, 208 N.W. 891, 190 Wla 182. 

28. Wls.—Capital City Lumber Co. 
v. Olson, supra. 

15 C.J. p 1272 note 40, p 1273 note 
46. 

23. Colo.—^McClellan v. Morris, 206 
P. 676, 677, 71 Colo. 304, clting 
Corpus JUriB. 

Ohio.—McKenzle v. Buchamann, 6 
Ohio App. 270. 

Or.—Hobsou v. Beall, 279 P. 645, 130 
Or. 240. 

Pa.—Grange Trust Co. v. Shade, 166 
A. 620, 102 PaSuper. 122. 

15 C.J. p 1278 note 38. 

ABSTunption of mortgage generally 
Mass.—Gerber v. Bersteln, 3 N.E.2d 
223. 

Pa—Grange Trust Co. v. Shade, 156 
A. 620, 102 Pa.Super. 122. 
ParticTUar provlsions construed and 
appUed 

(y A provision which excepts 
from the covenant as to encum¬ 
brances a certain mortgage Includes 
by implication the accrued interest 
thereoB, and no breach can arise 
from nonpayment of such interest. 
111.—^King V. Sea, 6 IlLApp. 189, 
lowa—^Bankson v. Lagerlof, 76 N.W. 
661—Johnson v. Nlchols, 74 N.W. 
760, 105 lowa 122. 

(2) Where mortgage is excepted 
from covenant, no encumbrance re- 
sults from proceedings to foreclose 
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the assumption of an «ncumbrance by a covenantee 
may be by parol,^® although other authority holds 
that the legal effect of a covenant cannot be de- 
stroyed by a parol contemporaneous agreement^i 

An assumption by the covenantee may be shown 
by an agreement to take the deed subject to the cn- 
cumbrance as part of the consideration for the 
land,32 by an express exclusion of the encumbrancc 
from the operation of the covenant,33 by the re- 
ceipt from the covenantor of money wherewith to 
discharge the encumbrance,®^ or by a reconveyance 
in trust or by mortgage with full covcnants.35 
-Where, however, the assumption is limited to an 
amount smaller than the encumbrancc, the cove¬ 
nant against encumbrances is broken to the extent 
of the excess.36 

Eviction, While it has been broadiy stated in 
some cases that the covenant against encumbrances 
is not broken until actual eviction,37 at least where 


the breach is claimed merely by rcason of a re- 
striction resting on the land,33 or according to some 
authorities until the grahtee has been evicted or 
has removed the encumbrance,39 and while it ap- 
pears from § 145 infra that, where there has been 
no eviction either actual or constructive, only 
nominal damages can be recovered, the general 
rule is that an actual eviction is not necessary to a 
right of action for a breach of this covenant,^^ 
especially where the land is wild and unimproved^i 
The purchaser may on satisfying the outstanding 
encumbrancc resort to his action against the cove¬ 
nantor and, although it has been said that sat¬ 
is faction of the encumbrancc is a condition prece- 
dent to the right of recovery except in case of an 
absolute covenant by the grantbr to satis fy the en- 
cumbrance, see infra § 117, it has also been held 
that he is not deprived of the right to rccover on 
the covenant because he has not been able to re- 
deem the land by paying oif the encumbrances where 
he has exhausted his defenses in the courts.^3 


and the flllng' of a lis pendens.—^Mon- 
ell V. Doufflass, 17 N.Y.S. 178. 

' (3) In an action for breach of cov¬ 
enant against encumbrances, "ex¬ 
cept a mortgage of $6,500," evidence 
that parties understood that the en- 
cumbrance was represented by two 
mortgages, one for six thousand flve 
hundred dollars at six per cent in- 
terest and another for one thousand 
three hundred dollars representing 
two per cent interest for the term of 
the loan, sustalned directed verdict 
for defendants.—Bilis v. Thayer, Tex. 
Clv.App., 266 S.W. 822. 

(4) Other provisions.—^Wilkinson 
V. Medbury, 228 N.Y.S, 666, 132 Misa 
58. 

16 C.J. p 1226 note 37 [d]. [e], p 
1235 note 64 [a]. 

Amoxuit of encnmbranca 

So long as the amount due on the 
encumbrancc does not exceed the 
amount excepted at the time of 
making of the covenant, no breach 
occurs notwithstanding the amount 
originally due was in excess thereof. 
—Khodes v. Culp, Mo.App., 226 S.W. 
294. 

3Qi Conn.—^Mereness v. DelemoSt 
101 A. 8, 91 Conn. 651. 

Ohio.—^McKenzie v. Buchamann, 5 
Ohlo App. 270. 

Pa.—Grange Trust Co. v. Shade, *l66 
A. 620, 102 Pa,Super. 122. 

16 aj. p 1278 note 39. 

31. Ala.—^Holley v. Younge, 27 Ala. 
203. 

32. Pa.—Grange Trust Co. v. Shade, 
156 A. 620, 102 Pa.Super. 122. 

15 C.J. p 1278 note 41. 

No breach results where the cove¬ 
nantee bought with knowledge of the 


encumbrancc and provided a mode 
for indemnifying himself against it 
as part of the contract of purchase. 
Mass.—^Foster v. Woodward, 6 N.B. 

853, 141 Mass. 160. 

Pa.—Johnston v. Markle Paper Co., 
25 A. 660, 885, 153 Pa. 189. 

16 C.J. p 1273 note 46, 

33. Ohio.—^McKenzie v. Buchamann, 
5 Ohio App. 270. 

15 aJ. p 1278 note 42. 

34. lowa.—^Blood V. Wilkins, 43 
lowa 565. 

Kan.—^Perley v. Taylor, 21 Kan. 712. 

35. Mo.—Geer v. Hedman« 4 S.W. 
746, 92 Mo. 376—Cleveland Park 
Land, etc., Co. v. Campbell, 65 Mo. 
App. 109. 

Mont.—^Frank v, Cobban, 50 P. 428. 
20 Mont. 168. 

36. Tex.—Askew v. Bruner, Clv. 
App., 205 S.W. 163. 

16 aj. p 1279 note 45. 

37. Ohio.—Stltes v. Hobbs, 2 DIsn. 
671. 

Pa.—Wazonek v. Saul, 3 PaDlst. & 
Co. 293. 

Bnonmbnuioe at time of oonveyaaioe 

The covenant of freedom from en¬ 
cumbrances arlsing by virtue of 
statute from the words "grant bar- 
gain and sell" Is broken immediately 
without eviction If an encumbrancc 
exists on the land at the time the 
conveyance is made.—^Williams v. 
0'Donnell. 35 Pa,Co. 433. 

3& Cal.—Thurgood v. Spiing, 73 P. 
456, 139 Cal. 596. 

39. Ark.—Johnson v. Polk, 269 S. 

W. 571, 168 Ark. 201. 

Miss.—Slmon v. Williams, 106 So. 

487, 140 Miss. 854, 44 A-L.R. 402. 
N.Y.—City of New York v. New 
Yorh & South Brooklyn Perry & 
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Steam Transp. Co., 172 N.Y.S. 496, 
■104 M«sc. 438, affirmed 179 N.Y.S. 
914, 190 App.Dlv. 938. 

16 C.J. p 1278 note 30. 

"A breach other than nominal, oc¬ 
curs only when there is eviction, 
actual or constructive, dlsturbance of 
possession, or where some speclal 
damage arises."—Green Polnt Sav. 
Bank v. Krokow. 256 N.Y.S. 428, 
429, 235 App.Div. 326. 

40i Ala.—^Alger-Sullivan Lumber Co. 
V. Union Trust Co., 96 So. 436, 
209 Ala. 432—^Anniston Lumber & 
Mfg. Co. V. Griffls, 78 So. 418, 193 
; Ala. 122. 

Ark.—Kahu v. Cherry, 198 S.W. 266, 
131 Ark. 49. 

Gte.—Cheatham v. Palmer, 167 S.B. 
522, 176 Ga. 227. 

N.J.—Smith V. Smlth, 101 A. 264, 90 
N.J.Law 282. 

N.Y.—Stanton v. Conley, 278 N.Y.S. 
276, 244 App.Div. 84—Sturmer v, 
Holden, 213'N.Y.S. 339, 216 App. 
Div. 33. 

Tenn.—^Brown v. Taylor, 88 S.W. 983, 
116 Tenn. 1, 112 Am.S.R. 811, 4 L. 
H.A,N.S.. 309. 

15 C.J. p 1278 note 32. 

41. Ark.—Seldon v. Dudley E. Jones 
Co., 85 S.W. 778, 74 Ark. 348. 

42. Ga.—Cheatham v. Palmer, 167 
S.B. 622, 176 Ga. 227. 

111.—^Meyers v. Veres, 245 111.App. 
127. 

Mo.—^Brand v. Hough, App., 206 S.W. 
425. 

N.Y,—Sturmer v. Holden, 213 N.Y.S. 
339, 216 App.Div. 33—Lauer v. 
Maga, 1 N.Y.S.2d 743. 

15 C.J. p 1278 note 34. 

43. 111.—Trumbull v. Gale, 222 111. 
App. 113, 115, quoting Coxpns Ju¬ 
ris. 



21 C.J.S. 


COTENANTS 


§ 101 


g gg, - Attachments 

Covenant against encumbrances Is ordinarlly broken 
by the existence of an attachment on the land. 

An attachment resting on land prior to a deed is 
generally considered an encumbrancc within the 
mcaning of a covenant against encumbrances, 
especially when followed by a levy of execution.^5 

§ 100. - Dower 

An Inchoate rlght of dower In the land conveyed Is 
generally held an encumbrance, although eome authoritles 
hold that no breach occurs untll the amount thereof has 
been ascertalned. 

It has generally been held that the covenant 
against encumbrances is broken by the existence of 
an inchoate right of dower in the land convey¬ 
ed,although the rule does not seem to be of uni- 
versal application,^^ it being held, for example, that 
no breach occurs where there are other lands of 
the grantor on which the dower interest could take 
effect.'*® According to some authorities a cove¬ 
nant against encumbrances is not considered as 
broken by the existence of a right of dower until 
it has been ascertained,^^ although it is conceded 
that a technical breach may have occurred at the 


time of making the covenant.®® 

§ 101. - Easements 

a. In general 

b. Water rights 

a. In General 

As a general rule, the covenant against encumbrance» 
‘ Is considered broken by the existence of an outstanding' 
' easement dimlnlshlng the value of the property, such as 
a private right of way or a raliroad right of way, but It 
is disputed whether a publlc highway over the land con¬ 
stitutos a breach. 

Except when acquired through exercise of the 
power of eminent domain,®^ or by act of congress 
or a state legislature,®® the covenant against en¬ 
cumbrances is generally held to be broken by the 
existence of any outstanding easement which di- 
minishes the value of the land conveyed ;®3 and 
it appears from § 39 supra that, with certain limi- 
tations as to open, notorious easements, the gran- 
tee*s knowledge of the existence of the easement 
makes no difference. 

On the other hand, where the right is merely an 
inconvenience, inseparable from the nature of the^ 


Tex.—Seibert v. Berirman, Clv.App., 
44 S.W. 872. 

44. Conn.—^Kelsey v. Remer, 43 
Oonn. 129, 21 Am.H. 688. 

15 C.J. p 1278 note 52. 

Xn the FhJUpplnes an attax:hment 
operates as an encumbrance only 
when it has been inscribed in the 
reglster of property.—^U. S. v. Rega- 
lado, 1 Philippine 125. 

45. Mass.—Barrett v. Porter, 14 
Mass. 143. 

46. W.Va.—Stone v. Kaufman, 107 
S.B. 295, 88 W.Va. 688. 

15 C.J. p 1271 note 30—20 CJ. P 
1250 note 62 b (1). 

**Although an inchoate right of 
dower is not an estate, but only a 
right of action, stili it is in the na¬ 
ture of a lien upon real estate, and 
it is treated as an incumbrance.**— 
Brusco v. Pate, 163 A. 311, 51 R.I. 
222 . 

47. Mass.—^Puller v. Wright, 18 
Plck. 403. 

16 C,J. p 1271 note 81. 

Lisn not created 

A deed from heirs of a deceased 
owner of land, with covenants 
against encumbrances except the 
widoWs right of dower, which the 
grantee agreed to procure without 
oost to the grantor, did not create a 
lien on the land in favor of the wid- 
ow.—Cain v. Kentucky & Indiana 
Bridge & R. Co., 99 S.W. 297, 124 
Ky. 449, 30 Ky.L. 593. 

Ark.—^Allen-West Commn. Co. 


V. Patrick, 184 S.W. 436, 123 Ark. 

66 . 

16 C.J. p 1271 note 31. 

49. U.S.—Powell V. Monson & Brlm- 
fleld Mfg. Co., C.C.Mass., 19 F.Cas. 
Ko.11,366, 3 Mason 347. 

16 C.J. p 1272 note 82. 

60- Mo.—Bartlett v. Ball, 43 S.W. 
7S3, 142 Mo. 28. 

15 C.J. p 1272 note 83. 

51. Mass.—Weeks v. Grace, 80 N.B. 
220, 194 Mass. 296, 9 I^R.A.,N.S., 
1092, 10 Ann.Cas. 1077. 

16 C.J. p 1275 note 90. 

62. Idaho.—^Newmyer v. Roush, 120 
P. 264, 21 Idaho 106, Ann.Cas.l913D 
433. 

53. Ark.—^Kahn v. Cherry, 198 S.W. 
266. 131 Ark. 49. 

Mlch.—Lavey v. Graessle, 224 N.W. 

436, 246 Mich. 681. 64 A.L.R. 1477. 
N.J.—Brownback v. Spangler, 189 A. 
524, 101 N.J.Eq. 388—Garber v. 
Stem, 135 A. 650, 100 N.J.Eq[. 470, 
afflrmed 138 A. 920, 101 N.J.Eq. 
742. 

N.Y.—City of New Tork v. New 
York & South Brooklyn Perry & 
Steam Transp. Co., 181 N.B. 664, 
231 N.Y. 18, 16 A.L.R. 1069, re- 
versing 179 N.Y.S. 914, 190 App. 
Div. 939, and reargument denied 
132 N.B. 903, 231 N.Y. 698. 

15 C.J. p 1235 note 48 [a] (2). p 1275 
note 92. 

Faxty waUs 

(1) The existence of a party wall 
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wholly on one of two adjacent lots 
of land, yet subject to the right of 
enjoyment by the owner of the other, 
is a breach of the covenant against 
encumbrances. 

N.Y.—^Mohr v. Parmelee. 43 N.Y. 
Super. 320. 

Pa.—Stem v. Saeger, 34 Leg.Int. 21. 

(2) So, also, where a vacant lot 
supports the half of the wall of the 
buildlng erected on an adjoinlng 
lot, and a purchaser of the vacant 
lot is bound by the terms of a party- 
wall agrreement entered Into between 
his grantor and the adjolning owner 
to pay half of the cost of such wall 
in order to use the same, it is held* 
that the purchaser may sue for a 
breach of the covenant against en¬ 
cumbrances. 

Mlnn.—^Mackey v. Harmon, 24 N-W. 
702, 34 Minn. 168. 

Mo.—Blondeau v. Sheridan, 47 Mo. 
App. 460. 

Neb.—^Burr v. Lamas ter, 46 N.W. 
1015, 30 Neb. 688, 27 Am.S.R. 428, 
9 L.RA, 637. 

(3) However, where statute gives 
the right to rest half of the wall 
on the contiguous lot and requires 
the owner of the vacant lot to pay 
his proportionale share of the ex¬ 
pense of the wall before he enters 
on Its enjoyment, the purchaser of 
the vacant lot cannot malntaln an 
action for breach of a covenant 
against encumbrances.—^Bertram v. 
Curtis, 81 lowa 46. 
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estate,®^ or where it is part of a beneficial im- 
provement on the land,®® it is not within the mean- 
ing of the covenant. A parol license to enter on 
land for a specific purpose is not an encumbrance 
nor is the easement of an existing drainage ditch 
an encumbrance since its existence must have 
been within the contemplation of the parties.®^ 

PMic highways. The question whether the ex¬ 
istence of a public highway over land constiisutes a 
breach of the covenant against encumbrances in a 
conveyance of the land is one on which there is con- 
flict of judiciai opinion. According to some au- 
thorities such a highway constitutes a breach,®® 
while many others contend that, since its existence 
must have been in contemplation of the parties 
when the deed was made, a public highway over 
land does not constitute a breach of the covenant,®® 
especially where the deed refers to a piat on which 
the highway is shown.®® Stili other authorities dis- 
tinguish between urban and niral land and hold 
that the easement of a public highway constitutes 
an encumbrance in the case of city property but 
not in the case of niral property.®^ 


Private ways, The existence in a private person 
of a right of way over granted premises at the time 
of the conveyance is ordinarily considered a breach 
of the covenant against encumbrances,®® and, as is 
stated in § 39 supra, the grantee’s knowledge of the 
existence of such a way does not protect the gran- 
tor from his covenant. Under some circumstances, 
however, the existence of a right of way may not 
constitute a breach of covenant justifying recovery 
of damages.®® 

So the grantor^s covenant that he had not done 
anything to encumber the property is not broken 
by a right of way which came into existence prior 
to the time the grantor acquired title.®4 

Railroad rights of way, The existence of a 
railroad right of way over the land conveyed is a 
breach of the covenant against encumbrances in the 
deed of conveyance;®® it appears, however, from § 
39 supra that there is a conflict of opinion as to 
whether this rule is changed by the grantee's 
knowledge of the existence of such right of way. 
It has also been held that a covenant against en- 


54. Ohlo.—Wllkins V- Irvine, 83 
Ohio St. 188. 

15 CJ. p 1275 note 95. 

65. Minn.—Caxver v. Lane, 190 N.W. 
68, 158 Mlnn. 203. 

Blglit to ester, and repalv dzain 
does not convert such beneflclal Im- 
provement Into an encumbrance.— 
Oarver v. LAne^ supra. 

sa Mass.—^Pltch V. Seymour, 9 
Mete. 468. 

Ohfo.—Wilkins v. Irvine, 83 Ohio SL 
188, 

15 C.J. p 1275 note 96. 

57. lowa.—Stuhr v. Butterfield, 130 
N.W. 897, 151 lowa 736, 36 L.RJ^, 
N.S., 321—^Kleinmeyer v. Wlllen- 
brocfc, 210 N.W. 447, 202 lowa 
1049. 

58. Ala.—Smlth v. Binninfirham 
Realty Co., 94 So. 117, 208 Ala. 
114. 

16 CJ. p 1275 note 97. 

2>edioated Street tteross land 

N.J.—^Brownback. v- Spanffler, 139 A- 
524, 101 N.J.Ea. 888. 

68. lowa.—^Dlerksen v. Pahl, 190 N, 
W. 423. 194 lowa 713. 

Pa.—^McDermott v. Reiter, 124 A. 
187, 279 Pa. 645. 

Ya.--i:>eaeons v. Doyle, 75 Va. 258— 
Jordan v. Bve, 31 Gratt. 1, 72 
Va. 1. 

W.Va,—^Patton v. Quarrier, 18 W. 
Va. 447. 

16 G.J. p 1276 note 99. 

Teret xnle zefexred to with approval 
N.J.—Beach v. Hudson River lAnd 
CO., 66 A. 157, 65 426, af- 


fl-med on other grounds 60 A. 210, 
68 N.J.Ba. 666. 

The xeason for the mle is **the 
fact that the road, although admit- 
tedly an tncumbrance, and possfbly 
an liijury to the property. was there 
when the purchaser boug-ht, and he 
is presumed to have had knowledgre 
of it. In such and in similar cases 
there Is the further presumptlon that 
If the Incumbrance is really an in- 
Jury, such Injury was in the con¬ 
templation of the parties, and that 
the price was regrulated acoordlngrly.** 
—^Memmert v.. McKeen, 4 A. 642, 112 
Pa, 316. 320—16 CJ. p 1276 note 99 
Ca]. 

An ezoeptlon to the tmet mle is 
r,ecog:nlzed where by mistake of the 
parties property conveyed as abut- 
tingr the road actually encroaches 
thereon, since in such case the pai> 
ties cannot be sald to. have con- 
templated the existence of the easo- 
ment on the property. 

Va.—^Trice v. Elayton, 4 SJBJ. 877, 84 
Va 217, 10 Ain.S.R. 836. 

W-Va—^Myers v. Grauer, 168 S.B. 
171, 110 W.Va 849, 

Viewlnsr premises and stahlng: out 
a road over them by the selectmen 
of a town has been held not to con- j 
Btltute an encumbrance thereon un- 
til a locatlon is filed and accepted.— I 
Shute V. Bames, 2 AUen, Mass., 698. 

80. Ohio.—Cincinnati v. Brachman, 
85 Ohio St 289. 

61. Minn.—Sandum v- Johnson, 142 
N.W. 878, 122 Mtnn. 868, 48 LnR.A., 
N.S., 619, Ann.Ca8.1914B 1007. 
Wash.—Bank of Alaska v. 
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224 P. 7. 128 Wash. 572—Hoyt v. 
Eothe, 163 P. 925, 95 Wash. 369. 

62. Mlch.—^Lavey v. Graessle, 224 
N.W. 436, 245 Mich. 681. 64 A.L.R. 
1477. 

N.J.—^Emery v. Hansen, 151 A. 731, 
107 N.J.Bq. 117. 

Ohio.—^Passracht v. Bessinger, 172 
N.B. 636, 35 Ohio App. 509—Kunkle 
V. Beck, 1 Ohio App. 70. 

Wash.—^Bank of Alaska v. Ashland, 
224 P. 7, 128 Wash. 672. 

15 C.J. p 1276 note 3. 

Private alley 

Pa.—McDermott v. Reiter, 124 A. 
187, 279 Pa. 645. 

63. Depth of right of way 

Where right of way is at a depth 
in soil beyond the point to which the 
owner can conceivably make use of 
the property, no encumbrance ex- 
ists.—^Boehringer v. Montalto, 254 N. 
Y.S. 276, 142 Misc. 560. 

Way of neoessity 

(1) It has been held tliat a cove¬ 
nant against encumbrances Is not 
broken by a conveyance burdened 
wlth an Implied reservatlon of a 
way of necesslty to afford another 
reasonable access to his land, since 
the grantee takes subject thereto.— 
Reed v. Bluna, 183 N.W. 766. 216 
Mich. 247. 

(2) Other authoHty has apparently 
taken a contrary positlon.—^Pennock 
V. Goodrich. 167 A. 922, 104 Vt 184.. 

64. Md.—^Levine v. Hull, 109 A. 
141, 186 Md. 444. 

65. Pa.—Strong v. Brlnton, 68 Pa. 
Super. 267. 

15 C.J. p 1277 note 5. 
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cumbrances in a deed of land conveying no part of 
the adjacent streets is breached by a release previ- 
ously exerated by the grantor releasing a railway 
from Hability for damages resulting to the land 
from its operation on an adjacent Street;«« but the 
mere use of a way By a railroad company does not 
Show a right thereto, and raises no presumption of 
the existence of an encumbrance.*^ 

b< Water Bights 

WIth some exeeptlons, the exlitenee ot eutstendtng 
water rlahte preventtng the grantee’t full enjoyment of 
the pretnlsee conveyed conatltutes a breaeh of eovenant 
against encumbrancea. 

The existence of outstanding water rights whicK 
prevent a grantee*s full enjoyment of the premises 
conveyed is as a rule a breaeh of the eovenant 
against encumbrances in the deed of conveyance,®* 
although a parol license by a covenantor to flow 
lands by a dam is not a breaeh of his eovenant 
against encumbrances.fi^ In applying the gen- 
eral rule, however, it must be remembered that the 
precise measure of the covenantee's rights are gov- 
emed by the grant and the covenants of the gran¬ 
tor,and, while the law will make all necessary im- 
plications to prevent the grantor from derogating 
from his own grant, it will reciprocally and equally 
make like implications to prevent the grantor from 
being shorn of his just rights in reference to prop- 
erty which he retainsJ^ 


S lOS 

Also, since the right of a proprietor to the flow 
and fall of water on his own land is not an ease- 
ment, but is inseparably connected with, and in- 
herent in, the land, the flow of such stream over 
the land conveyed,72 or the exercise of the right to 
its flow below certain granted premises in accord- 
ance with a previous appropriation,73 is not an em- 
cumbrance; nor is the exercise of the right to have 
a natural stream flow freely over the land of a low- 
er proprietor an encumbrance on the land belowJ^ 

§ 102. -Judgments 

The eovenant against encumbrances Js generally 
breached by an outstanding Judgment against the grantor 
at the time of the conveyance. 

An outstanding judgment against the grantor at 
the time of the conveyance of land is a breaeh of 
the eovenant against encumbrances,^^ and, where 
the encumbrance is a judgment for dower which 
has been assigned in the form of an annuity charg- 
ed on the land, the covenantee can maintain an ac- 
tion on the eovenant against encumbrances on the 
payment by him of each installment.76 Of course, 
the eovenant is not broken by a judgment not con- 
stituting a lien against the property conveyed.77 

§ 103. —— Leases 

Generally the covejiant against encumbrances la 
breached by a valld outstanding lease on the property 
conveyed. 


C0YENANT8 


eSL Ala.—Tuskegree Land & Security 
Co. V. Birmlngrham Realty Co., 49 
So. 878, 181 Ala. 642, 28 L.R.A., 
N.S., 992, 

67. lowa.—Jerold v. Blly, 1 N.W. 
639, 51 lowa 321. 

66 ii Wls.—Gadow v. Hunholz, 161 N. 
W. 810, 160 Wls. 293. 

15 C.J. p 1277 note 11. 

03, Mass.—^Pltch v. Seyraour, 9 Mete, 
462. 

70. N.T.—Bliss V. Greeley, 45 N.T. 
671, 6 Am.R. 167. 

71. Mass.—Johnson v. Rnapp, 15 N. 
R 184, 146 Mass. 70. 

16 C.C. p 1277 note 15. 

An artlfl3ial xaceway bullt by tbc 
owner of tbe land is not an encum¬ 
brance wlthin the mcanlng of a cove- 
nant against encumbrances in a deed 
to a part of the land, afterward ex- 
ecuted.—Dunklee v. Wilton R. Co., 24 
N.a 489. 

Water flow ttom dam 

A eovenant against encumbrances 
Is not breached by the fact that the 
grantor prior to the conveyance 
cauaed water to flow on the land by 
means of a dam which he had a right 
to build.—Kidder v. George, 18 N.H. 


Beeerratlon, of pzivileges 
Where a grant of land on or near 
a road or stream reserves the mill 
and water privileges, the easement of 
flowing the land so far as may be 
necessary is not an encumbrance on 
the premises granted.—^Pettee v. 
Hawes, 13 Pick., Mass., 323. 

Tlt N.J.—Stanfleld v. Schneidewind, 
115 A. 339, 96 N.J.Law 428. 
Bzlsteaoe of struo tnr» oovexiag 
stream ^oes not change text rule,— 
Stanfleld v. Schneidewind, supra. 

73. Mass.—Cary v, Daniels, 8 Mete. 
466, 41 Am.D. 532. 

74. N.J.—Stanfleld v. Schneidewind, 
115 A. 339, 340. 96 N.J.Law 428, cit- 
ing Coipus Joxls. 

15 C.J. p 1277 note 22. 

75. N.C.—^Thompson v. Avery Coun- 
ty, 5 S.B.2d 146, 216 N.C. 405. 

1^ C.J. p 1273 note 55. 

Neoesslty for eac6outio& by Judgmsat 
creditor 

Purchaser was held not p^^ecluded 
from recoverlng from vendor, who 
covenanted against encumbrances, 
amount of Judgment paid by purchas¬ 
er to Judgment creditores assignee on 
ground that assignee had not secured 
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Issuance of exeeution, since in equlty 
there Is no distinction between actual 
issuanoe of exeeution and threat to 
cause exeeution to issue.—^De Carll v. 
0'Brlen, 41 P.2d 411, 160 Or. 35, 97 
A.L.R. 693. 

76. Mo.—Prlest v. Deaver, 22 Mo. 
App. 276. 

77. N.C.—Tucker v. Almond, 183 S.E. 
407, 209 N.C. 333. 

AUmony deoree 

Utah.—^Beesley v. Badger, 240 P. 458, 
66 Utah 194. 

Blen against Ufa astate only 

Where owner of life estate in cer¬ 
tain land, against which there were 
exlsting Judgment liens, had exeeut- 
ed a deed conveying fee in land with 
eovenant a^inst encumbrances and 
later Joined owner of remalnder In 
exeeuting a like deed to same grran- 
tee, remainderman was not liable to 
grantee for breaeh of eovenant 
against encumbrances for amount ex- 
pended by grantee In discharglng 
Judgment liens against life estate, 
since life tenanfs Interest was con¬ 
veyed to grantee by first deed and 
inclusion of her name In second deed 
was surplusage.—^Thompson v. Avery 
County, 5 S,B.2d 146, 216 N.C 406. 
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§ 103 

A valid outstanding lease is an encumbrance, 
within the meaning of the covenant against encum- 
brances in a deed of conveyance of the land,^* 
unless the grantee at time of the conveyance takes 
an assignment of the lease,79 or accepts the bene- 
fits thereof;^® and it seems that a covenant for 
the future renewal of a lease is not such a present 
demise as will constitute an encumbrance on the 
land in the hands of a third person after the first 
term has been surrendered by agreement.®^ 

§ 104, -Liens in General 

A valld subsistfng lien on the land conveyed Is ordi¬ 
narily a breach of the covenant against encumbrances. 

If a lien on the land conveyed is a valid and 
subsisting one at the time the covenant is made,^^ 
it constitutes a breach of the covenant against en¬ 
cumbrances,unless the lien was one for which the 
grantee was primarily liable before he received a 
conveyance of the premises.®^ 


§ 105. — Mortgages 

Generally the covenant against encumbrances Is 
brolcen Immediately where there Is a valid outstanding 
mortgage on the premlses conveyed. 

As a rule the covenant agdinst encumbrances is 
broken immediately, where there is an outstanding 
mortgage on the premises conveyed and the rule 
applies to the statutory covenant implied by use of 
the words “grant, bargain and sell.”86 Also, the 
covenant is broken by the existence of a statutory 

right of redemption.87 

It has been held, however, that no action lies for 
substantial damages by reason of the mortgage in 
advance of an eviction or until the owner of the 
land pays off the encumbrance, see infra § 117; 
and a covenant against encumbrances cannot be en- 
forced where the outstanding mortgage is conclu- 
sively shown not to be a valid and subsisting lien,»8 
or where the mortgage was created by the grantee 
himself,89 or where he has obtained the mortgagor’s 


70. lowa,—^Pope v. Coe, 225 N.W. 
939, 208 lowa 759. 

Kan.—Shunk v. E\iller, 236 P. 449, 
118 Kan. 682. 

Or.—^Estep v. BaJley, 185 P. 227, 94 
Or. 59. 

Tex.—Morrlss v. Hesae, Civ.App., 210 
S.W. 710, reversed on other 
STOunds, Com.App., 231 S.W. 317. 
Wash,—^Frerlch y. Abrams, 166 P. 
792, 97 Wash. 460. 

Wis.—^Klippel v. Bom^esser, 188 N. 

W. 654, 177 Wls. 423. 

15 C.J. p 1272 note 34. 

Holdover tenaitoy 
The wrongfnl clalm of a tenant 
who attempta to hold over without 
color of title is not an encumbrance. 
Kan.—^Walker v. Steavens, 212 P. 665, 
112 Kan. 710. 

•Okl.—^Manley v. Pool, 246 P. 386, 117 
Okl. 249. 

Katex attoxnmeiLt of teoflait 

Where vendor collected rent in ad¬ 
vance shortly before conveying wlth 
covenant against encumbrance, the 
fact that at explration of time for 
which that rent was collected the 
tenant attomed to the purchaser do es 
not defeat the purchaser*s right to 
recover damages for breach accruing 
prior thereto.—^Winn v. Taylor, 194 
P. 857, 98 Or. 566, af3.nnlng 190 P. 
342, 98 Or. 556. 

79. Cal.—^Mann v. Montgomery, 92 P. 
875, 6 Cal.App. 646. 

15 C.J. p 1272 note 35. 

80. Mich-—^Haldane v. Sweet, 20 N. 
W. 992. 55 Mich. 196. 

81. Mass.—Weld v. Tralp. 14 Gray 
330. 

82l Ind.—Rlfe V. Diamond Plint 


Glass Co., 35 K*.!! 726, 42 Ind.App. 
346. 

15 C.J. p 1272 note 38. 

PQtential liens 

Warranty against encumbrances 
does not include potentlal liens, but 
only liens exlsting at time of dellv- 
ory of deed.—^Hobson v. Beall, 279 P. 
645, 130 Or. 240. 

Unrecorded 

A covenant against encumbrances 
is not broken even by the existence 
of an unpald municipal claim for a 
puhlic Improvement unless it he re- 
cordod as a lien on the land which 
It affects.—Stalte v. Smith, 111 A, 
799, 95 Conn. 470, 

83. Ala.—^Alexander v. Bond Bros., 
168 So. 561, 232 Ala. 633. 

lowa.—Pope V. Coe, 226 N.W. 939, 208 
lowa 759. 

Tex,—Askew v. Bruner, Civ.App., 205 
S.W. 162—^Neeley v. Lane, Civ,App., 
103 S.W. 390. 

15 C.J. p 1272 note 39. 

IJatezialma3L’8 lien 

TJtah,—^Boothe v. Wyatt, 183 P. 323, 
64 Utah 550. 

XTnder covenant Implied ftrom rtatn- 
toxy form of deed 

Tex.—^Woodward v. Harlin, Clv.App., 
20 S.W.2d 168, reversed on other 
grounds 39 S.W.2d 8, 121 Tex. 46, 
rehearlng denled 41 S.W.2d 204, 12 
Tex. 46. 

84. N.Y.—Gruzenskle v. Schreyer 
161 N.T.S. 923. 

15 C.J. p 1272 note 40. 

83. Ark.—^Mannlng v. Davls, 17 S.W. 

2d 318, 179 Ark. 609. 

IlL—Coflnaan v. Scoville, 86 IlL 800. 
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lowa.—^Pope V. Coe, 225 N.W. 939, 
208 lowa 759. 

16 C.J. p 1272 note 41. 

Pnzohaee of premiees at foreolosnre 
sale 

(1) The fact that defendant has 
bid in the land at the foreclosure 
sale, and thus perfected his title, is 
no defense to an action against hlm 
on his covenant against encum¬ 
brances.—Stow V. Gilbert, 4 Ohlo 
Dec., Reprlnt, 628, 2 Clev.L.Rep. 321. 

(2) The fact that plaintiff caused 
the property to be bld in at a fore¬ 
closure sale, under a prior mortgage, 
at a very cheap rate, and had the 
deed made to himself. is no answer 
to an action for breach of the cove¬ 
nant agrainst encumbrances.—^Bck- 
hardt v. Neracher, 4 Ohlo Dec., Re¬ 
prlnt, 324, 1 Clev.KRep. 313. 

8D. Pa.—Williams v. O^Donnell. 86 
Pa.Co. 433. 

87. Ala.—^Roy v. P. M. Martin & 
Son, 81 So. 142, 16 Ala.App. 650. 

88. Ohio.—^Prlce v. Poster, 173 K-B. 
618, 36 Ohio App. 626. 

TTurecorded release 
Where release had been exeeuted 
on mortgage but not recorded, mort¬ 
gage was not valid encumbrance 
wlthln covenant against encum¬ 
brance.—Smith v. McKelvey, 162 N.B. 
722, 28 Ohio App. 361. 

Fayxnent of notes 
Covenant cannot he enforced where 
it appears that the notes on which 
the mortgage was founded have been 
pald, although the mortgage had not 
been satisfled of record.—Judevlne v. 
Pennock, 16 Vt. 683. 

89. N.T.-^udd v. Seekins, 62 N.T. 
266. 
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right of redefflption,90 or a release of the mort- 
gagor’s right to redeem after such right is barred 
by limitation.®^ Also, as appears supra § 98, such 
a covenant cannot be enforced where the mort- 
gage encumbrance was excepted from the cove¬ 
nant and assumed by the covenantee. In case of 
the statutory covenant implied by the use of the 
words “grant, bargain and sell,” the mortgage en- 
cumbrance must have been done or suffered by the 
g^antor or some person claiming under hini .^2 

It has becn held that an irregularity in proceed- 
ings to foreclose a mortgage cannot be shown in 
defense to an action for breach of a covenant 
against encumbrances by reason of such mortgage, 
the covenantee not being a party to the proceed- 
ings.®5 

§ 106. — Taxes 

As a general rule, unpald taxes or speelal assesa- 
ments which under the controlling statutory provislons 
constitute a valid and subsistlng lien on land at the time 
of Its conveyance, or valid outstandfng tax tities, consti¬ 
tute a breach of covenant against encumbrances. 

While a covenant against encumbrances is not 
broken by a claim on account of taxes which is im- 
proper or invalid,^^ or which does not become a lien 
on the land prior to the conveyance,^® yet unpaid 
taxes constituting a valid and subsisting lien on land 
at the time of its conveyance constitute a breach of 


the covenant,®® which is not excused by the cove- 
nantor’s agreement to pay the tax;®*^ and notwith- 
standing a personal liability also rests on the cove- 
nantor,®® although it has been held that taxes are 
not an encumbrance on land granted within the 
meaning of a covenant against encumbrances in the 
grant, where the grantor has other estate from 
which the tax could be collccted.®® 

It has also been held that taxes assessed after a 
contract of sale but before the exeeution of the 
deed are within the covenant against encumbranc¬ 
es contained in the deed,i unless otherwise con- 
trolled by an agreement between the parties 
but it has been held that taxes assessed after con¬ 
tract of sale which the purchaser permits to re- 
main unpaid do not constitute an encumbrance done 
or suffered by the vendor under the covenant im¬ 
plied from the statutory form of deecL® A former 
owner of land is not liablc on his covenant against 
encumbrances to a remote grantee for the personal 
taxes of such gp*antee which were included with the 
realty tax of his grantor on which the land was sold 
at tax sale and redeemed by the last grantee."* The 
covenant against encumbrances implied from the 
Word “grant*' is not breached by outstanding tax¬ 
es which were a lien on the land at the time of its 
conveyance but not payable until afterward, unless 
the grantor was under personal obligation to dis- 
charge the lien.® 


90 ^ Me.—Trask v. Wllder, 60 Mc. 
450. 

16 C.J. p 1273 note 47. 

91. N.T.—^McMichael v. Russell, 74 
N.T.S. 212. 68 App.Div. 104. 

15 CJ. p 1273 note 48. 

92. Mo.—Glore v. Graham, 64 Mo. 
249—^Williaxnson v. Hali, 62 Mo. 
405. 

93. N.T.—Do Forest v. Leete, 16 
Johns. 122. 

94. Micli.—^Balfour v. Wliitman, 50 
N.W. 744, 89 Mich. 202. 

N.J.—Stec v. Welgang, 179 A. 878, 
115 N.J.Law 292. 

16 C.J. p 1273 note 69. 

Tax encumbrance not of record see 
supra § 98. 

Zf tke Uea. lias been lost by laclies, 

the grantee is not justificd in paylng 
off back taxes and suing for breach 
of covenant where there has been no 
threat of evlction.—Roblnson v. 
Blerce, 52 S.W. 992, 102 Tenn. 428, 47 
L.R.A 276. 

STo taxes due 

Grantees are not entitled to recov- 
er from grantors expense of procur- 
Ing walver of inherltance tax under 
warranty against encumbrance, where 
there were no taxes due and there 
was absence of proof that property 

21C.J.S.-61 


was of such value as would subject 
it to statutory lien.—Stec v. Wei- 
gang, 179 A 378, 115 N.J.Law 292. 
Beassessment 

Where grantor covenanted to pay 
reassessment thought to be in litiga- 
tion *‘should the court adjudge the 
same as a lien,'* it devolved on gran¬ 
tee suing to set off amount of such 
taxes against the mortgage debt to 
obtaln Judlcial determination that the 
reassessment was valid.—Pearson v. 
Richards, 211 P. 167, 106 Or. 78. 

06. Cal.—Jaques v, Tomb, 177 P. 

280, 179 Cal. 444. 

16 C.J. p 1273 noto 60. 

08. Ala.—^Ex parte Helm, 95 So. 646, 
209 Ala. 1. 

Idaho.—Carssow v. Brinton, 208 F. 
1031, 35 Idaho 667*—Brinton v. 

Johnson. 208 P. 1028, 35 Idaho 656. 
N.T.—Sturmer v. Holden, 213 N.T. 

S. 339. 216 App.Div. 33. 

Tenn.—Grant Bond & Mortgage Co. 
V. Ogle, 66 S.W.2d 1091, 17 Tenn. 
App. 112—^Kenyon 'v. Russell, 5 
Tenn.App. 401. 

Utah.—Soderberg v. Holt, 46 P.2d 
428, 86 Utah 485, 99 A.L.R, 1041. 

15 C.J. p 1273 note 61. 

Proof of paymeoLt 
If vendor had paid taxes, but 
failed to get a receipt or failed to 
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make such a showlng on trial as 
would defeat a suit * for such taxes 
by county collector against purchas¬ 
er, he has not fulfllled his covenant. 
—^Brand v. Hough, Mo.App., 206 S.W. 
425. 

Parol agrcei^ieiit by grantee to pay 
taxoa as part consideration for con- 
voyance is good defense in action by 
grantee on covenant against encum¬ 
brances.—Mereness v. Delemos, 101 A 
8, 91 Conn. 651. 

97. Wis.—^Patterson v. Cappon, 102 
N.W. 1083, 126 Wis. 108. 

9& Mass.—Cochran v. Guild, 106 
Mass. 29, 8 Am.R. 296. 

90. Conn.—^Briggs v. Morse, 42 Conn. 
25S. 

1. Mich.—^ESaton v. Chesebrough, 46 
N.W. 366, 82 Mich. 214. 

2. N.H.—GUI V. Ferrin, 62 A 558, 
71 N.H. 421. 

16 C.J. p 1273 note 67. 

3. Ala.—^Hood v. Clark, 37 So. 660, 
141 Ala.‘397. 

Pa.—Qheen v. Harris, 32 A 1094, 170 
Pa. 644. 

4. lowa.—^Baldwln v. Mayne, 42 
lowa 131. 

5. Idaho.—^Polak v. Mattson, 128 P. 
89, 22 Idaho 727. 
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SpecieH assessments, Uniess otherwise provided 
by statute,® and subject to statutory regulations as 
to the time when the lien attaches, and subject 
also to the general rule that local assessments are 
not included in a covenant against taxes,^ valid spe- 
cial assessments which constitute a iien on land at 
the time of its conveyance are within the meaning 
of a covenant against encumbrances.® In some ju- 
risdictions this rule applies to reassessments when 
the original assessment has been declared invalid,® 
but in others it is held that the reassessment does 
not relate back to the date of the original levy so as 
to constitute an encumbrance.^® 

On the other hand, while it has been indicated 
that an encumbrance may arise from a tax claim 
notwithstanding no lien for the daim has yet been 
established,^^ it is generally held that a special as¬ 
sessment not becoming a lien until after the date of 
the conveyance does nott breach a covenant against 
encumbrances.i2 An assessment of benefit from a 


Street widening is held to be a breach of the cove¬ 
nant against encumbrances in a deed of the assessed 
premises afterward exeeuted, although the grantor 
at the time of the conveyance had only construc¬ 
tive notice of the widening.^® 

A conveyance of a portion of a lot which is sub¬ 
ject to the lien of a special assessment, containing a 
covenant that the property conveyed is free from 
encumbrances, discloses the intention on the part 
of the parties to the conveyance that the grantor 
is to assume the whole burden of such lien on the 
portion retained by him, while the grantee is to 
take and hold his portion entirely free from the 
burden of the lien.^^ 

When lien attaches. The circumstances under 
which a tax or special assessment lien attaches, so 
as to render a grantor liable on his covenant against 
encumbrances, are to be determined in accordance 
with * the controUing statutory provisions,!® and 


e. La.—^Ranney v. Bnrthe, 15 I»a. 
Aun. 343. 

16 aj. p 1274 note 76. 

7. Ark.—Sanders v. Brown, 47 S.W. 
461. 65 Ark. 498. 

Mass.—Smlth v. Abington Sav. Bank. 

42 N.E. 1133» 165 Mass. 385. 

N.Y.—Chamberlin v. Gleason. 67 N.B. 

I 487, 163 N.T. 214. 

OkL—^E:night v. Clinkscales. 152 P. 
133. 51 Okl. 508. 

8. U.S.—City of Wlnston-Salem v. 
Powell Paving Co. of North Caro- 
lina, D.C.N,a. 7 P.Supp. 424. 

Colo-—Wllson V. Barney. 9 P.2d 1068, 
90 Colo. 461. 

Mont.—Clark v. Derners. 254 P. 162, 
78 Mont 287. 

Ohio.—Schick v. XHlan^ 24 Ohio N.P., 
N.S., 401. 

Tenn.—^Hughes v. Herbert 17 S.W.2d 
16, 159.Tenn. 187—^Brown v. Walk- 
er, 14 Tenn.App. 687. 

Tex.—Walcott v. Kershner, Com.App., 
291 S.W. 195, reversing Kershner 
v. ViXiIcott Civ.App., 285 S.W. 902. 
Wash.—Wrlght v. Colllns, 264 P. 846, 
143 Wash. 162. 

15 C.J. p 1274 note 79. | 

An liLvalld assewRnsBt does not 
constitute an encumbrance.—^Bowers 
V. Narragansett Heal Est Co., 67 
A. 324. 28 R.I. 329—15 C.J. p 1274 
note 78. 

Oovesuuit impllsd ftrom sfcatatozy 
fozm of gxBnt 

(1) Text rule generally applies.— 
Cheatham v. Palmer, 167 S.E. 622, 
176 Ga. 227. 

<2) Covenant implled by the words 
^^grant bargain, sell.^ having, under 
statute, the effect of a warranty 
against encumbrances done or suf- 
fered by the grantor, covers a local 
assessment against the property 


I while owned and in possession of the 
grantor; but such a covenant in 
mortgagee's foreclosure deed docf 
not cover lien for taxes assessed 
against mortgagor in possession.— 
Dothan Nat Bank y. Hollis, 103 So. 
589, 212 Ala. 628. 

Voluntacy or iavoluatary pasnaent 
It is inamaterial to grantee*s right 
of recovery whether his payment of 
the taxes constltuting the encum¬ 
brance was voluntary or Involuntary. 
—^Boan V. Munger Land Co., Mo.App., 
265 S.W. 844. 

9. N.J.—Cadmus v. Fagan, 4 A. 323, 
47 N.J.):.aw 649. 

Wash.—Green v. Tidball, 67 P. 84, 26 
Wash. 338, 65 L.R.A. 879. 

la Mass.—Campbell v. naven, 97 
N.E. 611, 211 Mass. 121. 

16 C.J. p 1274 note 81. 

IL R.I.—^Amore v. Falco, 169 A. 
323, 64 R.I. 41. 

18. Ark.—^Blakemore v. Covey, 293 

S. W. 39. 173 Ark. 722. 

lowa.—^Thompson v. Hiit, 191 N.W. 

366, 195 lowa 582. 

Mont—Clark v. Derners, 254 P. 162, 
78 Mont 287, 

N.T.—Doonan v. Killilea, 118 N.B. 
851, 222 N.T. 399, reversing 166 N. 

T. S. 1103. 170 App.Div. 964, and re- 
argument denied and remittitur 
amended 120 N.E. 861, 223 N.Y. 559 
—^Ryan v. Domestic Realty Co., 147 
N.Y.S. 974, 86 Misc. 449. 

N.C.—Oliver v. Hecht 177 S.B. 399, 
207 N.C. 481—^Brsmch v. Saunders. 
141 S.E. 683, 195 N.C. 176. 

Ohio.—^Bruns v. Opel, 27 Ohio N.P., 
N.S., 212. 

WIs.—Wileman v. Ladd, 245 N.W. 

838, 209 Wls. 694. 

16 C.J. p* 1247 note 16 [aJ. 
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Blght to taac land for improvement 
distrlcts indebtedness is not *'encum- 
brance” wlthln covenant, and would 
not become encumbrance until dis- 
trict levled assessment to pay debt 
—^Van Hollebeke v. Wheeler, 41 P.2d 
603, 55 Idaho 268.' 

Intention of poxtles 
Notwithstanding that unmatured 
installments of a special dralnage 
assessment was admitted to be a lien 
on the land, it was held that the 
covenant extended only to such In¬ 
stallments as were due and payable 
at the time of the conveyance where 
it was not Intended by the parties 
that the grantor be liable for install¬ 
ments not yet due.—^Duke v. Maness, 
2 TennA.pp. 267. 

13. Mass.—^Blackle v. Hudson, 117 
Mass. 181. 

Idi Bxoneonbtloa of eonyeyed portion 
The rule state d In the text was 
laid down in holdlng that the gran¬ 
tee had a right as against a later 
mortgagee of the grantor, taklng 
with knowledge of such conveyance, 
to have the grantee*8 portion exon- 
erated from the tax lien encum¬ 
brance.—^Dothan Grocery Co. v. Dow- 
ling, 85 So. 498, 204 Ala. 224. 

15. Conn.—^Tornes v. Thompson, 191 
A. 631, 112 Conn. 190, 72 A.L.R. 
297. 

Mo.—^Bean v. Munger Land Co., App., 
266 S.W. 844. 

Mont.—Clark v. Derners, 254 P. 162, 
78 Mont 287. 

N.J.—^Lyczak v. Margulles, 151 A. 64, 
8 N.J.Misc. 649, afllrmed 1^2 A. 
590, 190 N.J.Law 362. 

Tenn.—^Vaughan v. Vaughan, 6 Tenn. 
App. 354. 

15 C.J. p 1274 note 83. 
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vrhile, as a general nile, the lien must have attadi- 
ed prior to the time of the conveyance, see supra and 
infra this section, it has been held that it need not 
be actionable at the time of the conveyance.^® 
Other authority holds that, in the absence of con- 
trary statute, the lien attaches when the amount of 
taxes is definitely fixed, and liability for its payment 
comniences.^'^ 

Tax tities. It has been held that the covenant 
against encumbrances is breached by an outstanding 
tax deed to the property conveyed, although the tax 
sale was invalid;!® but it has also been held that 
an illegal sale for taxes is not a breach of the cove¬ 
nant against encumbrances.At any rate, a valid 
certificate of the sale of land for taxes held by a 
third person at the time a warranty deed is giv- 
cn is a breach of the covenant against encumbranc- 
es,2® although it has been held that this nile does 
not apply to a remote grantee of an equity of re- 
demption with covenants against encumbrances, 
who acquires title through foreclosure of the orig- 
inal trust instrument .21 

§ 107. -Restrictions as to Use of Prop¬ 

erty 

Qenerally restrictions and obllgatlons as to the use 


§ 108 

of the property conveyed constitute a breach of cove¬ 
nant against encumbrances. 

A covenant against encumbrances is broken 
where the grantor was validly restricted in or had 
assumed obligations as to the use of the property 
conveyed,22 unless the right so restricted did not 
pass as an appurtenance to the land granted;23 
and it has been held that the rule does not apply 
where the restrictions are not confincd to any par- 
ticular trade or business, but only to such business 
as may prove a nuisance.24 

§ 108. Covenant for Quiet Enjoyment 

a. General considerations 

b. Sufficiency of eviction or disturbancc 

of possession in general 

c. Particular adverse claims or encum¬ 

brances 

a. General Considerations 

In general there Is no breach of a covenant for quiet 
enjoyment unless and untll there has been an eviction, or 
at least some disturbance of the possession, of the person 
entitied to the benefit of the covenant, by virtue of a 
paramount and lawfui title or right existlng when the 
covenant was made. 

As a general rule the covenant for quiet .en¬ 
joyment operates prospectively or in futuro, but ap- 
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Bzisfeeiice of lm]>rovemeiLt honda 
at time of conveyajice does not 
breach covenant against encum¬ 
brances since no lien is created until 
assessment is levied to pay amount 
due on bonds.—^Hobson v, Beall, 279 
P. 645, 130 Or. 240. 

munatiired ohaxgaa. 

• Some assessments are regrarded as 
a publlc charge ninnlng solely 
against the land and do not hecome 
a lien until matuxity of the pre- 
scrlbed amount falllng due each year. 
Ark.—^Blalsemore v, Covey, 298 S.W. 
89, 173 Ark. 722. 

K.C.—^Branch v. Saunders, 141 S.B. 
683, 196 N.C. 176—Pate v. Banks, 
100 S.E. 261, 178 N.C. 139. 

Or.—^Hobson v. Beall, 279 P. 646, 
ISO Or. 240. 

Oonstroctlos. prior to a8se88me]i.t 

(1) Ordlnarily, lien attaches from 
date assessment Is made and not 
from date construction of Improve- 
ment is commenced and covenant en- 
tered Into after latter date but be- 
fore former date is not breached.— 
Tomes V. Thompson, 161 A. 631, 112 
Conn. 190, 72 A.L.R. 297. 

(2) Especlally is this true where 
the statute authorizlng the improve- 
ment flxes the lien as of such time.— 
Balley v. Levy, 104 So. 416, 213 Ala. 
80. 

(3) According to other authority, 
however, where the improvement has 


been made at the time of agreement 
to convey land beneflted thereby. the 
fact that the assessment was not 
actually made until after the deed 
will not relieve the grantor of lia- 
blllty for the assessment. 

Pa.—^De Arment v. Kennedy, 14 Pa. 
Super. 539. 

R.I.—^Amore v. Falco, 169 A. 323, 54 
R.I. 41. 

16L La.—Louislana Impr. Co. v. 

Macheca, 3 La.A., Orleans, 71. 
Assemnnexit payable In Installments 
Where speclal assessment had been 
le\ied against property, and was an 
encumbrance on land at time of 
transfer, grantor was obliged to pay 
such taxes, although they were pay- 
able in annual installments, some of 
which were not due and payable at 
time of transfer of property.—^Bean 
v. Munger Land Co., Mo.App., 266 S. 
W. 844. 

Amonnt not yet CMcextained 
Where it was shown that the Im- 
provements had been ordered made 
but the amount due was not declared 
■ at the time of the maklng of the 
deed, it is the general rule that such 
taxes are a lien regardless of the 
fact that the exact amoimt is not yet 
ascertalned.—^Vaughan v. Vaughan, 6 
Tenn.App. 864. 

17. Mo.—^Bean v. Munger Land Co., 
App., 266 S.W. 844. 
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18. TT.S.—^Vorhis v. Porsythe, 'C.C. 
IU., 28 F.Cas.No.17.004, 4 Biss. 409. 

19. Mass.—Tibbetts v. Leeson, 18 N. 
E. 679, 148 Mass. 102. 

Vt—Cummlngs v. Holt, 66 Vt. 884. 

16 C.J. p 1276 note 87. 

20. lowa.—^Doyle v. Emerson, 124 N. 
W. 176, 146 lowa 368. 

Wis.—^Daggett v. Reas, 48 N.W. 127, 
79 Wis. 60. 

21. Colo.—^Flsk V. Cathcart, 33 P. 
1004, 3 Colo.App, 374, 

15 C.J. p 1276 note 80. 

22. Conn.—^Hlckson v. Noroton Man¬ 
or, 171 A. 31. 118 Conn. 180. 

Mass.—Gallison v. Downlng, 138 N.E. 
816, 244 Mass. 33. 

N.Y.—Dieterlen v. Miller. 99 N.Y.S. 
69D{ 114 App.Div. 40—Fusllli v. 
Feld, 247 N.Y.S. 721, 139 Mlsc. 170. 
N.J.—Mills V. Brunetto, 143 A. 882, 
103 N.J.Eq. 526. 

16 C.J. P 1277 note 23. 

Restrictions in deeds generally see 

the C.J.S. title Deeds $$ 162-171, 
also 18 C.J. p 384 note 84-p 401 
note 95. 

23. Ohio.—^Meek v. Breckenrldge, 29 
Ohio St. 642. 

16 C.J. p 1278 note 25. 

24. N.Y.—^In re Covenant against 
Nuisance, 2 N.Y.CityCt. 896. 

Pa.—Gowen v. 0'Hara, 16 Pa.Dlst 
753, 

16 C.J. p 1278 note 26. 
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plies only to acts of persons claiming under a title 
existing^ when the covenant was made, as shown 
supra § 45. The covenant is broken only when 
quiet enjoyment is disturbed;25 as more specifically 
stated, there is no breach unless and until there 
has been an eviction,26 actual or constructive,^^ 
or at least some disturbance of possession,^^ by 
virtue of a paramount title or right.29 The mere 
existence of an outstanding, paramount title does 
not in general constitute a breach,30 some hostile 
assertion of the adverse title usually being neces- 
sary;3i accordingly as a general nile, if the cove- 
nantee, enters and remains in undisturbed posses- 
sion, the covenant is not breached by the mere fact 
that the title is in a third person.32 The assertion 


by the Um'ted States of its paramount title to the 
property, however, apparently may be sufficient to 
effect a breach.33 

It has frequently been held or recognized that 
failure or inability of the covenantee or grantee to 
obtain possession because of an outstanding, para¬ 
mount title is within the meaning and effect of 
the covenant,3^ and that the covenantee is not re- 
quired to bring suit to obtain possession ;35 in such 
case the breach occurs when the covenant is 
made,36 the case being an exception to, or qualifi- 
cation of, the general rule that the covenant op¬ 
erat es prospectively or in futuro.37 

To summarize the foregoing rules, in general 


25. Ala.—^EZeel v. Ikard, 133 So. 906, 
222 Ala, 617. 

16 C.J. p 1279 note 49. 

2S. Ala.—^Alerer-Sullivan Lumber Co. 

V. Union Trust Co., 118 So. 760, 
218 Ala. 448—^Anderson v. Knoz, 20 
Ala. 156. 

Ind.—Clark r. Llneberger. 44 Ind. 
223. 

N.T.—^In re Boylan’s Estate, 197 N.Y. 

S. 710, 119 Misc. 545. 

N.C.—Guy V. First Carolinas Joint 
Stock Land Bank of Columbia, 164 
S.B. 323, 202 N.C. 803—Pridgen v. 
Long. 98 S.E. 451, 177 N.C. 189, 

Pa.—^Bergen v. Weinstein, 63 Pa. 
Super. 153. 

15 C.J. p 1279 note 49. 

27. Ark.—^Hamilton v. Farmer, 292 
S.W. 683, 173 Ark. 341. 

Neb.—Campbell v. Gallentine, 215 N. 

W. 111, 115 Neb. 789, 61 A.L.R. 1. 
N.Y.—Seri ver v. Smith, 3 N.B. 675, 

100 N.Y. 471, 63 Am.R. 224—Stan- 
ton V. Conley, 278 N.Y.S. 275, 244 
App.Div. 84—Sturmer v. Holden, 
213 N.Y.S. 339, 215 App.Div. 33— 
McMullln v. Wooley, 2 Lans. 394. 
Tenn.—^Hayes v. Ferguson, 15 Lea 1, 
54 Ain.R. 398. 

15 C.J. p 1279 note 49, p 1281 note 81. 

28. Ala.—^Anderson v. Bnox, 20 Ala. 
156. 

Pa.—^Berger v. Weinstein. 63 Pa. 
Super. 153. 

15 C.J. p 1279 note 49, p 1281 note 8L 
PosseudoxL IxL graator . 

Grantoz^s predeceasors havlng paid 
taxes on wlld lands for seven years 
next precedlng date of deed, posses¬ 
sion rested in grantor when deed 
was dellvered, so that his covenant 
for quiet enjoyment was not broken 
until grantee*s possession was dis- 
turbed.—Smith v. Boynton Land & 
Lumber Co., 198 S.W. 107, 131 Ark. 
22 . 

A breach of the covenant In respect 
of a chattel is not caused by a mere 
demand of possession by one havlng 
title where loss or disturbance of 


possession did not follow.—Cowan v. 
Silllman, 16 N.C. 46. 

29. Ark.—^Hamilton v. Farmer, 292 
S.W. 683, 173 Ark. 341. 

Ind.—Clark v. Lineberger, 44 Ind. 
223. 

Neb.—Campbell v. Gallentine, 215 N. 

W. 111, 115 Neb. 789, 61 A.L.R. 1. 
N.Y.—Scrlver v. Smith, 3 N.E. 676, 
100 N.Y. 471, 63 Am.R. 224. 

N.C.—^Pridgen v. Long, 98 S.E. 451, 
177 N.C. 180. 

Pa.—^Berger v. Weinstein, 63 Pa. 
Super. 153. 

15 C.J. p 1279 note 49. 

30. Ark.—^Hamilton v. Farmer, 292 
S.W. 683, 173 Ark. 841. 

Ind.—Clark v. Llneb.rger, 44 Ind. 
223. 

N.C.—Guy V. First Carolinas Joint 
Stock Land Bank of Columbia, 164 
S.E. 323. 202 N.C. 803. 

15 C.J. p 1282 note 86. 

31. N.C.—Guy V. First Carolinas 
Joint Stock Land Bank of Colum¬ 
bia, 164 S.E. 323, 202 N.G 803. 

32. CaL—^Bryan v. Swain, 56 Cal. 
616. 

15 C.J. p 1282 note 86. 

SSL Caacellatloii of roeelTor^s f- 
o^pt 

It has been held that there is a 
breach of the covenant, made by one 
who had only a flnal receiver*s re- 
ceipt for the premises conveyed, If 
the United States reasserts title and 
cancels the receiver's receipt.—^Al- 
bright v, Schwabland, 162 N.W. 301, 
98 Neb. 190. 

Oaacellatioa, of eutry 
There was a breach where the gov- 
emment asserted its title to the land 
by lawfully cancellng an entry there- 
tofore made thereon by the person 
through whom the covenantor 
claimed title, notwithstandlng the 
covenantee was given a preference 
right to file on the land, and subse- 
quently did flle thereon.—^Efta v. 
Swanson. 132 N.W. 336, 116 Minn. 
373. 


34, Ala.—^Musgrove v. Cordova Coal, 
etc., Co., 67 So. 682, 191 Ala. 419. 
Cal.—^Platner v. Vincent, 202 P. 666, 
187 CaL 443. 

Tex.—^Mdrriss v. Hesse, Civ.App., 210 
S.W. 710, reversed on other 
grounds, Com.App., 231 S.W. 317. 
Wash.—^Whateom Timber Co. v. 

Wright, 173 P. 724, 102 Wash. 666. 
16 C.J. p 1281 note 84, p 1282 note 85. 
ineonslfften.t covenaaits 
Where one conveyed an estate in 
fee with a oovenant for quiet enjoy¬ 
ment and also covenanted to sur- 
render part of the estate conveyed on 
the happening of a certain event, this 
latter clause did not authorize the 
grantor to hold until the event hap- 
pened, but the grrantee was entltled 
to immediate possession.—Grimsley 
V. White, 3 Mo. 267. 

In. New York 

(1) The rule stated in the text has 
been recogrnlzed or applied.—Shattuck 
V. Lamb, 66 N.Y. 499, 22 Am.R. 666— 
15 C.J. p 1281 note 84. 

(2) Some early cases apparently 
took the contrary view.—Rlndskopf 
V. Farmers' L. & T. Co., 58 Barb. 36 
—15 C.J. p 1281 note 83. 

36. Neb.—Heyn v. Ohman, 60 N.W. 
952, 42 Neb. 693. 

Va.—Jones v. Rlchmond, 13 S.E. 414, 
88 Va. 231. 

15 C.J. p 1282 note 85. 

38. Ala.—^Musgrove v. Cordova Coal, 
etc., Co., 67 So. 682,' 191 Ala. 419. 
Wash.—Whatcom Timber Co. v. 

Wright, 173 P. 724, 102 Wash. 666. 
15 C.J. p 1281 note 84, p 1282 note 85. 
Gteantoz not In possosslon 
The view has been expressed that 
if the grantor was not in possession 
when the deed was dellvered, the 
oovenant would have been broken at 
that time.—Smith v. Boynton Land 
& Lumber Co., 198 S.W. 107, 131 Ark. 
22 . 

37. AJa.—^Musgrove v. Cordova Coal, 
etc., Co.. 67 So. 682, 191 Ala. 419. 
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an action for the breach of an absolute or unlimit- 
ed covenant for quiet enjoyment can be sustain- 
ed only where the person claiming its benefit has 
been prevented from taking possession, or has been 
evicted, by a person having a lawful and para- 
mount title existing at the time the covenant was 
made;®* and to constitute a breach of a full and 
absolute covenant for quiet enjoyment against ali 
persons, there must in general be a union of acts of 
disturbance and lawful title.39 

Covenantee in possession when covenant made, 
One who accepts a deed with a covenant for quiet 
enjoyment cannot allege that the covenant is broken 
because he himself is in possession at the time.^® 

Acts of trespassers. In view of the general rule 
hereinbefore stated that, to constitute a breach, 
there must be a union of acts of disturbance and 
lawful title, as a general rule a disturbance or en- 
try by a mere intruder is not sufficient to constitute 
a breach nor is the covenant broken by the fact 
that, in a suit by the covenantee against an intruder, 
the grantor did not furnish the covenantee with the 
title deeds to the premises-'*^ The general rule 
docs not apply, however, where particular persons 
are named, against whose acts the grantor cove- 
nants, and such covenant applies to disturbance by 
such persons whether or not under paramount and 
lawful title.‘*3 

Acts or omissions of covenantor, The covenant 
for quiet enjoyment extends to all acts of the cove¬ 
nantor, whether tortious or not, if committed un¬ 
der color of title.^^ While the scope of the cove¬ 
nant in respect of the acts of a covenantor which 
will constitute a breach has been stated in rather 


broad terms,^® in this connection a distinction has 
been made between a mere trespass by the cove¬ 
nantor and an entry to the exclusion of the gran- 
tee or covenantee.^® It has been held that there is 
not a breach where the covenantor does not assert 
title or right of possession through or under any- 
one other than the covenantee.^7 A covenant for 
quiet enjoyment in a grant of a railroad right of 
way over, across, through, or upon any land own- 
ed by the grantor is not breached by the recovery 
of damages by the grantor from the grantee for the 
maintenance of a right of way whicli was not in¬ 
cident to the right of way granted.^® 

b. Snficxency of Eviction or Disturbance of 
Possession in General 

Whlle there have been holdfngs er expressione to the 
effect that actual evfction is an essentlal element of the 
breach of a covenant for quiet enjoyment, the rule now 
quite generaiiy recognized is that any actual disturbance 
of the possession equivalent to an eviction by one having 
the necessary title is sufficient. 

The cases are not entirely harmonious as to 
whether actual eviction, which occurs when the 
grantee is dispossessed by process of law,^® is a 
necessary element of breach of the covenant for 
quiet enjoyment. According to some cases, es- 
pecially earlier ones, actual eviction is necessary,®*^ 
but, according to the rule now quite gcnerally recog¬ 
nized, even in various jurisdictions in which former- 
ly actual eviction was regarded as, or said to be, 
necessary,®! any actual disturbance of the posses¬ 
sion equivalent to an eviction by one having the re- 
quired lawful and paramount title is a breach of the 
covenant and, according to many authorities, a 
covenantee may voluntarily surrender possession to 


38. Okl.—Brown v. Interziatlonal 

Land Co., 116 P. 799, 29 Okl. 841. 

15 C.J. p 1279 note 49. 

39. Okl.—Brown v. International 

Land Co., supra. 

15 C.J. p 1279 note 62. 

40. IlL—^Beebe v. Swartwout, 8 IU. 

162. 

41. Okl.—^Brown v. International 

Land Co., 116 P. 709, 29 OkL 341. 

15 C.J. p 1279 note 62, p 1280 note 63. 

42. N.C.—Wilder v. Ireland, 68 N. 
C. 86. 

15 C.J. p 1280 note 64. 

43. Ky.—^Patton v. Kennedy, 1 AJK. 
Marsh. 389, 10 Am.D. 744. 

16 C.J. p 1280 note 66. 

44. N.T.—Cassada v. Stabel, 90 N.T. 
S. 633, 98 App.Dlv. 600. 

16 C.J. p 1279 note 69. 

46. Bzeeption. to geiieral zulo 
"The principle which requires the 


eviction or disturbance *to be by one 
claiming: under a superior title to 
constitute a breach of the covenant 
for quiet enlcyment is subject to cer- 
taln well-settled exceptlons, among: 
which is that the covenant extends 
to all acts of the covenantor himself 
whether tortious or otherwlse."—^At- 
ler v. Brskine, 111 S.W. 186, 60 Tex. 
Civ.App. 676. 

Szclnsloii Aront posMSsloii 

Refusal by covenantor to deliver 
possession to the covenantee, wheth¬ 
er or not tortious rendered the cove¬ 
nantor liable for breach of the cove¬ 
nant.—^Atler V. Brskine, supra. 

<i3, N.Y.—Cassada v. Stabel, 90 N.T. 

S. 533, 98 App.Div. 600. 

16 ,C.J. p 1279 note 62, p 1280 note 63. 

47. N.Y.—Bntwlsle v. Margrolies, 117 
N.Y.S. 192, 133 App.Div. 189. 

4& Ark.—^Hot Sprlngrs R. Co. v. Wll- 
liamson, 77 S.W. 916, 72 Ark. 62. 
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49. Ganstmotivs eviction. dlstln- 
ffuislied 

In laying: down the rule stated In 
the text, "constructive eviction" has 
been distingruished from "actual evic- 
lion” by polnting: out that a "con¬ 
structive eviction" occurs when the 
grrantee yields possession to a title 
which is actually paramount.—Stan- 
ton v. Conley, 278 N.T.S. 276, 244 
App.Div. 84—^Mead v. Stackpole, 40 
Hun, N.T., 473. 

50. Me.—^Boothby v. Hathaway, 20 
Me. 261. 

15 C.J. p 1280 note 80. 

BL Cal.—McGary v. Hastings, 39 
Cal. 360, 2 Am.R. 466. 

N.Y.—Shattuck v. Lamh, 65 N.T. 
499, 22 Am.R. 656. 

16 C.J. p 1280 note 80, p 1281 note 81. 
52. Ala.—^Musgrove v. Cordova Coal, 

etc., Co., 67 So. 582, 191 Ala. 419. 
Ean.—Christy v. Bedell, 61 P. 1096, 
10 E[an.App. 435. 

15 C.J. p 1281 note 81. 
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one having paramount title and then maintain his 
action for breach of the covenant.53 The rule 
frequently recognized, and stated in the preceding 
subdivision of this section, that failure or inability 
of the grantee or covenantee to obtain possession 
because of an outstanding, paramount title is with- 
in the meaning and effect of the covenant has some- 
times been regarded as based on the theory that 
such failure or inability is a constructive evic- 
tion.^4 

In general, if the covenantee entcrs and remains 
in undisturbed possession, the covenant is not 
breached by the mere fact that the title is in a third 
person, as shown in the preceding subdivision of. 
this section; there is neither actual nor construc¬ 
tive eviction justifying a claim of covenant broken 
where the grantee continues in possession,unless, 
it seems, while continuing in physical possession, he 
submits by attomment to a claim of title para- 
mount.56 

Mere threats to take legal proceedings against 
the covenantee, in respect of his possession of the 
property, do not constitute duress operating as a 
breach of covenant.57 

c. Particnlar Adverse Claims or Encumbrances 

A breach of the covenant for quiet enjoyment may 
resuit from the existence and maintenance of the adverse 
claim of a lessee, mortgagee, one to whom dower has 
been assigned, the holder of an easement, a cotenant, or 
a remalnderman. 


The view has been expressed that, because an 
unexpired lease prevents the grantee from obtain- 
ing possession, the existence of such a lease ef- 
fects a breach of the covenant for quiet enjoy- 
mentSS It has been held that there is a breadi 
of a covenant for delivery of possession to gran¬ 
tee on a certain date subsequent to the date of con- 
veyance where the grantor after the date of con- 
veyance leases the property to a third person for a 
period extending beyond the date for delivery of 
possession to the grantee.®® The covenant is not 
breached where the claim is that of the grantor or 
covenantor under a lease to him of part of the 
premises, made by the grantee or covenantee after 
the conveyance was made.®® Questions as to the 
cffect of the knowledge of the covenantee of the 
existence of a lease on the operative effcct of 
various covenants are considered in certain aspects 
supra § 39. 

Mortgage. Eviction, or the equivalent, of the 
grantee or covenantee under a mortgage existing 
when the conveyance is made,®^ including a mort¬ 
gage exeeuted by the grantor and covenantor,®® 
constitutes a breach of the covenant, and, accord- 
ing to some authorities, the grantee^s right to re- 
cover for the breach is not defeated because he him- 
self becomes the purchaser at the sale,®® or sur- 
renders possession to the purchaser upon demand.®^ 
The covenant is not breached, however, by the mere 


53. Ala.—^Musgrove v, Cordova Coal, 
etc., Co.. 67 So. 582, 191 Ala, 419. 

15 C.J. p 1281 note 82. 
xreseMitF for Jnagment 
The paramount title need not he 
establlahed by judgment before the 
covenantee wlll be authorized to sur- 
render possession.—O^rden v. Ball, 41 
N.W. 463, 40 Minxi. 94, 97—15 C.J. 
p 1281 note 82 [a]. 

54w Minn.—^Pritz v. Pusey, 18 N.W. 

94, 31 Minn. 368, 370. 

Tex.—^Atler v. iErsklne, 111 S.W. 186, 
50 Tcx.ClvA.pp. 678. 

15 C.J. p 1281 note 84, p 1282 note 85. 

55. N.Y.—Stanton v. Conley, 278 N. 
T.S. 276, 244 App.Div. 84—Mead v. 
Stackpole, 40 Hun 473. 

56. N.T.—Sturmer v. Holden, 213 N. 
T.S. 339. 216 App.Div. 33. 

57. N.T.—Ferraro v. Maxrillard 
Builders, 239 N.T.S. 337. 136 Misc. 
160, afflrmed 243 N.T.S. 871, 229 
AppJDiv. 802. 

58 . Tex.—^Morriss v. Hesse, Clv. 
App., 210 S.W. 710, reversed on 
other grounds, CoxxLApp., 231 S.W. 
317. 

The view stated In the text has 
been presented hy way of arsruxnent 


in demonstrating’ that the breach, if 
any, occurred when the deed wos 
griven and that the right of action 
therefor did not pass to a subse¬ 
quent purchaser.—Simona v. Diamond 
Match Co., 123 N.W. 1132, 169 Mich. 
241. 

59. Ind.—Gibbs v. Bly, 41 N.K 361, 
13 IndApp. 130. 

©D. N.T.—^Entwisle v. Margolies, 117 
N.T.S. 192, 133 App.Div. 189. 

16 C.J. p 1279 note 69 [aJ (2). 

61. Mass.—Sprague v. Baker, 17 
Mass. 686. 

15 C.J. p 1280 note 72. 

TTninolosed or unoccnpled. 

(1) In respect of uninclosed and 
uncultivated lands. It was held that 
the mere facts that the mortgrage was 
foreclosed and that the property was 
sold did not effect a breach where 
there was no change of possession 
and the purchaser on foreclosure 
made no attempt to disturh the cove¬ 
nantee, the presumption having been 
indulged that the covenantee was in 
possession.—Wood v. Fomerook, 8 
Thompa & C., N.T,, 303. 

(2) In an earlier case in New Tork, 
the view was taken that a mortgage 
foreclosure sale is in itself an evlc- 
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tlon, where the premises are unoc- 
cupied.—SL John v. Palmer, 5 Hili, 
N.Y., 699. 

Furohase-moncy mortgafiTe 

There may be a breach by the acts 
of the grantor who has taken a 
purchase-money mortgage for part 
of the purchase piice.—Cassada v. 
Stabel, 90 N.T.S. 533, 98 App.Div. 600. 

6Q. Wash.—Jackson v. McAuley, 43 
P. 41, 13 Wash. 293. 

16 C.J. p 1280 note 72. 

63. Xn New Tozk 

(1) The rule stated In the text has 
been recognized.—Cowdrey v. Coit, 44 
N.T. 382, 4 Am.Il. 690, reverslng 26 
N.T.Super. 201—16 C.J. p 1280 note 
73. 

<2) In an early case, it was held 
that the covenant yras not broken 
morcly because the covenantee was 
compelled to purchase the land at a 
foreclosure sale in order to prevent 
an eviction.—^Waldron v. MeCarty, 3 
Johns., N.T., 471. 

64. Neb.—Cheney v. Straube, 63 N. 
W. 479, 36 Neb. 521. 

N.T.—Jenks v. Quinn, 33 N.B. 376, 
137 N.T. 223—Cornlsh v. Capron, 82 
N.m 778, 186 N.T. 282. 
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existence of an outstanding mortg^ge, containing a 
power of sale,®® 

Dower. A covenant for quiet enjoyment is 
broken by an assignment of dower in the land con- 
veyed,®® but the existence of an inchoate right of 
dower in the premises is not a breach of the cove- 
nant.®*^ 

E(tsement The existence and exercise of an easc- 
ment in the premises conveyed may constitute a 
breach of the covenant.®® 

Taxes and assessments. Actual or constructive 
eviction is essential in order to permit the recovery 
of taxes paid by the covenantee in an action on the 
covenant.®® The redemption by the grantee of the 
premises when sold for taxes, before the time to 
redeem has expired, does not constitute in itself a 
breach of the covenant, in view of want of in- 
defeasible and paramount title and of eviction or 
its equivalent.70 So the mere fact that the cove¬ 
nantee when he resells the property deducts from 
the price on resale the amount of an outstanding 
local assessment to which the property was sub- 
ject when it was conveyed to him does not con¬ 
stitute an eviction.71 

Cotenancies. There is authority for the view that 
the adjudging of a person a tenant in common with 
the grantee or person entitled to the benefit of 
the covenant is such a breach of the unity convey¬ 
ed as to amount to a disturbance of possession so 
as to warrant recovery for breach of the covenant, 
although there was no actual eviction,and that 
a breach may resuit from the recognition and pur- 
chase .by such grantee or person of the right of the 
cotenant,’ even though there had been only con- 


§ 109 

structive possession of the property involved.*^® 

It has been held, however, that the covenantee 
cannot recover as for an eviction from the whole 
of the land conveyed on proof that one claiming un¬ 
der a paramount title had recovered in ejectment 
an undivided half interest therein.74 

Claim of remaindernum. Breach is not effected 
by the failure of the grantor’s remainder during the 
life of a life tenant where the grantor has good 
title to the life estate,*^® but the rule is otherwise 
where the life estate of the covenantor has been ter- 
minated by his death and the covenantee has been 
duly evicted by the remainderman.'^® 

Violation of buUding tegulation. The covenant 
is not breached notwithstanding the existence of a 
violation of a building regulation when the deed 
was given where the covenantee himself cures the 
violation while he continues in possession. ^7 

§ 109. Covenant for Further Assurance 

Whlle there te breach of the covenant for further 
assurance where the covenantor falis or neglects to make 
such other and further assurance as the terms of the 
covenant require, In general only such act may be re- 
quired or demanded as Is necessary, reasonable, and In 
accordance wIth the nature and purport of the origlnal 
bargaln. 

In general the covenant for further assurance is 
broken by the failure or neglect of the covenantor 
to make such other and further assurance of the 
title conveyed as the terms of the covenant re- 
quire.7® It has been held, however, that a sub- 
stantial breach of the covenant occurs only upon 
a disturbance or eviction, actual or constructive, of 
the covenantee ;79 but it has also been held that an 
action may be maintained for a breach of the cove- 


65. Ind.—Clark v. Lineberger, 44 
Ind. 223. 

15 C.J. p 1282 note 87. 

€& S.C.—Lewis v. Lewis, 39 S.C.Li. 

12 . 

15 C.J. p 1280 note 70. 

67. S.C.—Massey v. Cralne, 12 S.CL. 
489. 

15 C.J. p 1280 note 71. 

68. 'Me.—^Harrlngton v. Beam, 86 A. 
086. 89 Me. 470. 

16 C.J. p 1280 note 79. 

Xa irew York 

(1) The rule stated In the text has 
been recognlzed or applled.—Scrlver 
V. Smlth, 3 N.E. 676, 100 N.Y. 471. 
53 AnuR. 224—15 CJ. p 1280 note 70. 

(2) The recovery of a right of way 
across lands conveyed, and the en- 
forcement thereof by a third person, 
is such an eviction as to constitute 
a breach of the covenant—^Bridger 
V. Pierson, 46 N.Y. 601. 

(8) That private roadway across 


adjoinlng farms was used by pur- 
chasers of one farm under deed 
which dld not except right of way, 
did not prevent it from being right 
of way in favor of adjoining farm, 
and purchasers were entitled to dam- 
ages from vendor.—Niesz v. Spencer, 
211 N.Y.S. 8, 218 App.Div. 476. 

<4) In an early case it was held 
that the covenant was not breached 
by the existence and use of an ease- 
ment to take water from a spring 
by means of pipes laid under ground, 
on the theory that there was no 
ouster.—^McMullin v. Wooley, 2 lians., 
N.Y., 394. 

e?. N.Y.—Stanton v. Conley, 278 N. 
Y.S. 276, 244 App.Div. 84. 

70. N.Y.—^Mead v. Stackpole, 40 Hun 
473. 

71. N.Y.—Sturmer v. Holden, 218 N. 
Y.S. 389, 216 App.Div: 38. 

72. Ala.—^Musgrove v. Cordova Coal, 
etc., Co., 67 So. 682. 191 Ala. 419. 
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Wash.—^Black v. Barto, 118 P. 623, 65 
Wash. 602, Ann.Cas.l913B 846. 

73. Ala.—^Musgrove v. Cordova Coal, 
eta, Co., 67 So. 682, 191 Ala. 419. 

74. Pa.—^McGrew.v. Harmon,-30 A. 
266, 268, 164 Pa. 115. 

76. N.a—Wilder v. Ireland, 63 N.C. 
85. 

7G. N.C.—^Parker v. Hichardson, &3 
N.C. 462. 

77- Pa.—^Berger v. Weinstein, 63 P€L 
Super. 163. 

78, U.S.—^Fields v. Squlres, C.C.Or., 
9 F.Cas.No.4,776, Deady 366. 

16 C.J. p 1282 note 89. 

Ziease 

Covenant of further assurance, or 
right to Immediate possession, coa- 
tained in warranty deed, was 
breached by existence of lease.—^Kite 
V. Pittman, Mo.App., 278 S.W. 830. 

79. N.J.—Zabrlskle v. Baudendlstel, 
Ch., 20 A, 168. 
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nant where the grantee has paid a mortgage out- 
standing at the execution of the deed.^O Where, 
under the covenant,, the covenantor perfects the 
seizin before the injury is sustained, by supplying 
the missing link in his chain of title, the grantee 
cannot rescind the conveyance and recover the price 
as for breach of covenant of seizin.*^ 

The act which may be required or demanded un¬ 
der the covenant in general must be necessary,82 
must be reasonable,*^ and must not differ from the 
nature and purport of the original bargain.24 Since 
in some jurisdictions the statutory covenant for 
further assurance, implied from the use of certain 
words, relates only to such defects as the grantor 
can supply, as shown supra § 46, under such a cove¬ 
nant the grantor cannot be required to procure 
conveyance from persons who hold encumbrances 
not created by him,26 the covenant embracing only 
those encumbrances of which the covenantor has 
control.*® There is apparently authority for the 
view, however, that a vendor who has sold a bad 
title may be required under a covenant for further 
assurance to convey any title which he may have 
acquired since the conveyance, although he ac- 
tually purchased such title for a valuable considera- 
tion.27 

The covenantee must give notice of the assur¬ 
ance, specifying its nature, where the deed does 
not specify any particular assurance and provides 
for giving further assurance on his request.82 In 
some jurisdictions, by virtue of statute, the ex¬ 
penses incurred in performing the covenant must be 
bome by the covenantee.®^ 

Title acquired from United States. A covenant 
that, if the grantors obtain title from the United 
States, they will convey the same to the grantees 
by dced of general warranty entitles the grantees 


to a conveyance of the legal title when the con- 
tingency happens.®® It has been held, however, that 
such covenant does not cover the acquisition of the 
title of the United States from any intermediate par- 
ty.si 

§ 110. Covenant of Warranty 

a. In general 

b. Subsequent acts of covenantor 

c. Acts or omissions of covenantee 

d. Liens and encumbrances generally 

e. Mortgages and deeds of trust 

f. Taxes and assessments 

g. Dowcr 

L Leases, tenancies, and acts of ten- 
ants 

i. Highways, rights of way, and other 

easements 

j. Exercise of right of eminent do- 

main 

a. In deneral 

A brcach of a covenant of warranty consiste of an 
eviction undar a lawfui paramount title. It may exist In 
respect of an appurtenance on part of the land, but not 
by reason of an unlawful claim by a trespasser. The llm. 
Ited scope of a speclal warranty Is, of eourse, to be con- 
sldered In determining whether there has been a breach 
thereof. 

A covenant of general warranty is broken by 
eviction actual or constructive, under a lawfui 
paramount title.®® Subject to the rules, and the 
exceptions thereto, as to the necessity of an evic¬ 
tion, actual or constructive, see infra § 112, un¬ 
der a paramount title or right, see infra § 111, 
there may be a breach of warranty where: There 
is a failure of title;®® the grantors do not consti¬ 
tute all the owners in common ;®^ the top of an ad- 
joining building leans over the land;®^ improve- 


80. N.T.—Colby v. Osgood, 29 Barb. 
339. 

81. Va.—^Building, eta, Co. v. Fray, 
32 S.R 58. 96 Va. 559. 

82. Md.—Gwynn v. Thomas, 2 GUI 
& J. 420. 

83. N.T.—^Miller v. Parsons, 9 Jolins. 
336. 

N.T.—^Miller v, Parsons. supra. 

85. Mo.—^Armstrong v. Barby, 26 
Mo. 517—^Luther v. Brown, 66 Mo. 
App. 227. 

80 Mo.—^Armstrong v. Darby, 26 
Mo. 617. 

87- Md.—Cochran v. Pascault, 54 
Md. 1. 

8®* N.T.—^Mlller v, Parsons, 9 Johns. 
336, 


89. N.Y.-^Wemer v. Wheeler, 127 N. 
T.S. 158, 142 App.Div. 358. 

15 C.J. p 1237 note 4, 

90. U.S.—^Fields v. Squlres, C.C.Or., 
9 F,Ca.s.No.4,776, Beady 3G6—^Lamb 
v, Burbank, C.C.Or., 14 P.Cas.No. 
8,012, 1 Sawy. 227. 

91. U.S.—^Davenport v. Lamb, Or., 
13 Wall. 418, 20 Lf.Ed. 655. 

Ooutraiy vlcw 

The contrary vlew was taken In a 
case in which the surrounding cir- 
cumstances were consldercd in deter- 
mining the intention of the parties. 
—^Hope V. Stone, 10 Minn. 141. 

98. 111.—^Biwer v. Martin, 128 N.B. 
518, 294 IlL 488. 

Ky.—Coffey v. Baker*s Adm'x, 79 S. 

W.2d 8, 257 Ky. 698. 

Mass.—Galllson v. Downlng, 138 N.B. 
315, 244 Mass. 33. 
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Tex.—Cochran v. Hili, Civ.App., 255 
S.W. 768. 

15 C.J. p 1282 note 97. 

93. Tex.—^Rahl v. Compton, Clv. 
App., 112 S.W.2d 509, error dis- 
missed—Shannon v. Chllders, Clv. 
App., 202 S.W. 1030, error refused. 

Oano el latlon of reoelpt on whloli ti¬ 
tio rests 

A covenant of warranty by one 
whose title rested on a flnal recelv- 
er’s recelpt is broken if the govem- 
ment cancels such recelpt.—^Albrlght 
V. Schwabland, 152 N.W. 301, 98 Neb. 
190. 

94. U.S.—^Blrd Arlas v. Societe 
Anonyme Des Sucrerles De Saint 
Jean, C.C.A.Puerto Hico, 62 P.2d 
410. 

95. N.C.—Shrago v. Gulley, 93 S.B. 
458, 174 N.C. 135. 
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ments on the land conveyed encroach on the ad- 
joining land of another person;96 or, as shown in 
subsequent subdivisions of this section, where there 
is a lien or encumbrance on the land at the time of 
the conveyance. Although, generally speaking, a 
covenant of warranty is a covenant in futuro, see 
supra § 47, nevertheless it is broken as soon as 
made where the covenantor has no title»^ and is 

not in posscssion,S8 

In other particular cases there may be no breacK 
of warranty or right to recover damages there- 
for,®® espccially where the warranty is a special 
one, such as onc warranting only against claims or 
dcmands by the covenantor and persons claiming 
through or under him or persons under whom he 
claims.^ A covenant of warranty does not bind the 
covenantor to defcnd the title conveyed by him, or 
to protect the covenantee, against a mere trespasser 
who has no title^ or against an unlawful claim of 
title, constituting, at the most, a mere cloud on the 
title.® It is not breached by a title already vested 
in the covenantee but the subsequent acquisition 
of title by the grantee or his heirs is no defense in a 
suit for breach of the warranty.® 

It is no excuse, or defense to an action, for 
breach of a covenant of warranty that: A bond of 


indemnity had been given by the covenantor to the 
covenantee;® the covenantor was not the real gran- 
tor;7 the defect in title may be cured;® or the cove¬ 
nantor has previously recovered judgment against 
the evictor.® The warranty is not satisfied by a 
conveyance to the covenantee of other property in 
an effort to make the warranty good.^® 

Contingency. There is no breach of covenant 
because the title depends on a contingency where 
the contingency is too remote to be entitled to- 
recognition^i or there is merely a condition subse¬ 
quent,^2 and no outstanding title or existing 
claim.i8 However, it has becn held that, where the 
validity of a conveyance was dependent upon the 
contingency of proof of the grantor*s title subse- 
quently to be made, there was a breach of cove¬ 
nant of warranty for which the grantee was en¬ 
titled to damages, as if the failure of the title had 
been absolute.^^ 

Pari of land. While there may be a breach of 
warranty by failure of title to part of the land,i® 
an eviction caused by a mutual mistake in a mere 
matter of description of the land conveyed is not 
a breach of a covenant of warranty contained in 
the deed,^® unless such erroneous description is 


98. La.—Schill v. Churchill, 123 So. 
139, 11 La,App. 181. 

97-* Mlss.—Cranford v. State, 131 So. 
638, 169 Miss. 32. 

Mo.—^Rainey v. Davidson, 26 S.W.2d 
841, 224 Mo.App. 679. 

Okl.—Ilerron v. Harbour, 182 P. 243, 
75 Okl. 127, 29 A.L.R. 906. 

98. Mo.—^Rainey v. Davidson, 26 S. 
W.2d 841, 224 Mo.App. 679. 

99. Pia.—Tyler v. Rixdisill, 165 So. 
353, 114 Fla. 801. 

lowa.—Churchznan v. Wilson, 216 N. 

W. 726, 204 lowa 1017. 

N.Y.—Ooldstein v. Hlrsh, 178 N.T.S. 
825, 108 Misq. 294, afflrmod Gold- 
stoin V. Rosenberg, 181 N.Y.S. 569, 
191 App.Dlv. 492. 

N-D.—^Petersoa v. Reishus, 266 N.W. 

417, 66 N.D. 436, 105 A.L.R. 724. 
OkL—Baker v. Ebahotubbi, 246 P. 

280, 117 Okl. 224. ‘ 

Fartaexslilp dabts 

Where the grantee in a deed by 
partners covenants to pay all part- 
nershlp debts of the grantolra, the 
fact that the grrantoi» are held lla- 
ble for debts other than those which 
they represented they owed does not 
constitute a breach of the warranty 
In their deed.—^Forbes v. Thorpe, 96 
K.E. 956, 209 Mass. 670. 

1. Ark—Doak v. Smlth, 208 S.W. 
795, 137 Ark. 609. 

Tex.—Gorrett v. Houstou Land 


Trust Co.. Civ.App., 83 S.W.2d 776., 
error refused, 

W.Va,—Simmons v. Simmons, 119 S. 

E. 161, 94 W.Va. 424. 

15 C.J. p 1282 note 7. 

2. Tex.—^Preeman v. Anderson, Civ. 
App., 119 S,W.2d 1081—Bigrffs v. 
Doak, Civ.App., 269 S.W. 665, sec- 
ond motlon for rehearingr over- 
ruled, 260 S.W. 882. * 

15 C J. p 1283 note 21. 

3. Conn.—^Reed v. Stevens, 107 A. 
496, 93 Conn. 669, 5 A.L.R. 1081. 

D.C.—Richmond Palrfleld Ry. Co. v. 
U. S. Hoiuilngr Corporation, 72 F. 
2d 78, 63 APP.D.C. 285. 

N.H.—Eaton v. Clarke, 120 A. 433, 80 
N.H. 677. 

Tex.—Felts v. Whitaker, Civ.App., 
129 S.W.2d 682, error granted— 
Freeman v. Anderson, Civ.App., 119 
S.W.2d 1081—Biffgs v. Doak, Civ. 
App,. 269 S.W. 666, second motlon 
for rehearingr overruled, 260 S.W. 
882. 

4. Mlnn.—^Horrigan v. Rice, 38 N.W. 
765. 39 Mlnn. 49. 

Coipos JorlB Is elted In a case 
dealing, however, with a covenant of 
selzin.—Toungermau-Reynolds Hard- 
wood Co. V. Hlcks, 181 So. 111, 112,, 
236 Ala. 138. 

5. Okl.—^Rogers v. Amrey, 251 P. 
1013, 123 Okl. 70. 

6. Ala.—^Andrews v. MeCoy, 8 Ala. 
920, 42 Am.D. 669. 
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7. Kv.—^Brady v. P''ck, 34 S.W. 906» 
35 S.W. 623, 99 Ky. 42, 17 Ky.Li. 
1356. 

15 C.J. p 1296 note 48. 

8. Kv.—^Megerion v. Harrison, 1 Ky. 
L. 398. 

9. Ky.—Louisville Public Ware- 

house Co. V. James, 56 S.W. 19« 
21 Ky.L. 1726. 

16 C.J. p 1296 note 85. 

10. Tex.—Conn v. Peavy-Moore 
Lumber Co., Civ.App., 6 S.W.2d 
872, error dlsmlssed. 

11. Pa.—^Anshutz V. Mlller, 81 Pa. 
212 . 

15 C.J. p 1282 note 8. 

12. R.I.—^Bergin Realty Co. v- 
Schaller, 168 A. 909, 64 R.I. 16. 

13. Ohio.—Mlllison v. Drake, 175 
N.E. 84, 37 Ohio App. 569, affirmed 
174 N.E. 776. 123 Ohio St- 249. 

14. lowa.—Shorthill v- Ferguson, 44 
lowa 249. 

15. Ark.—^Robertson v. Collier, 238 
S.W. 44. 152,Ark. 361. 

Tex.—^First Nat Bank v. Brown, 
Com.App., 16 S.W.2d 663, reform- 
ing, Civ.App., 4 S,W.2d 635, 

15 C.J. p 1282 note 98. 

16. Ala.—^Toungerman - Reynolds 
Hardwood Co. v. Hicks, 181 So. 
111, 236 Ala. 138. 

15 C.J. p 1287 note 79. 

Xnolnsloxi of lots not o‘wn6d by* gxaau 
tor 

Where lota not owned by grantor 
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of the essence of the contract^^ If the deed is, 
or can be, reformed, the right of action, if any, for 
breach of warranty is the same as if the descrip- 
tion had been correct in the first instance.^* In 
some States a shortage or deficiency in the recited 
acreage or other quantity of land conveyed is deem- 
ed not to be a breach of a gencral warranty of 
title;^^ and even where there is considered to be 
an express or implied warranty of approximate 
quantity a comparatively slight deficiency is not a 
breach,20 although there is a breach where the de¬ 
ficiency is substantial or more than reasonable or 
the area of the tract actually conveyed is not a near 
approximation to the acreage covenanted for.^l 

Appurtenances being within the scope and mean- 
ing of the covenant of warranty, a failure of title 
thereto is a breach of the covenant .22 In order, 
however, that the loss of a right may constitute a 
breach of the covenant, it must be a ‘legal ap- 
purtenant to the land within the meaning of tlie 
deed.^» 

b. Snbseotient Acts of Covenaator 

Exeept when they are of sueh nature and effect as to 
operate as a discharge of the warranty, subsequsnt acts 
of the covenantor do not prevent or excuse a breach, 
nor defeat recovery therefor, but may fnstead, when fol- 
lowed by evietion, resuit in a breach, as where the 
covenantor confers paramount title on another person. 

While a conveyance subsequently made by a 
g^antor is not itself a breach of the covenant of 
warranty contained in his prior conveyance,^^ it has 
frequently been held that an eviction of the cove- 
nantee, by reason of a paramount title derived from 
the .covenantor subsequently to his conveyance, 


constitutes a breach of the covenant of warran¬ 
ty,-25 but, as nappcars supra in § 48, this doctrine 
must be regarded as an exception to the general 
rule that a covenant of general warranty relates 
only to the title as it existed at the time the con¬ 
veyance was made, and is opposed by some authori- 
ties upon the ground that the breach creates li- 
ability as of the date of the deed and not of the 

eviction.26 

Perfection of title. If prior to the eviction of 
the grantee a grantor of land with covenant of war¬ 
ranty purchases an outstanding title it inures to 
the benefit of the grantee, and thus operates as a 
discharge of the warranty ;27 but such purchase by 
the grantor after eviction of his grantee does not 
defeat the right of the latter to recover for breach 
of the covenant.28 

Tender. It is not a defense that the covenantor 
has tendered back the purchase price .22 In an ac¬ 
tion for breach of a covenant to convey land by 
a lawful title, the question whether a tender of title 
was made before or after the commencement of the 
action is immaterial where it appears that the title 
tendered was insuf5cient.30 

c. Acts ox Omissions of Govenantee 

Acts or omissions on ths part of the covenantee may 
prevent recovery by him. 

It is a good defense or excuse that the covenan¬ 
tee: Prevented the covenantor from pcrfecting His 
title yielded to an invalid and inferior claim;32 
yielded against the grantor^s wishes to a claim 
which was being contested by the grantor, it not 
appearing that the proceedings must necessarily 


were incUided in the deed by mutual 
mistahe, there was no breach of cov¬ 
enant of warranty.—^Maxwell v. 
Wayne Nat. Bank, 95 S.B. 147, 176 
N.C. 180. 

Vaiinxe to Indgde ali laad poiated 
. out 

If the seller makes a deed which 
by its terms does not Include some 
of the land polnted out, the pur- 
chaser cannot recover upon the war¬ 
ranty for It Is only where there Is 
failure of title to part of the land 
which the deed purports to convey 
that the covenant of warranty is 
broken.—Ctompton v. Franks, Tex. 
Civ.App.. 222 S-W. 988, error re- 
fused. 

17. Mass.—Cecconi v. Rodden, 16 N. 

m 749, 147 Masa 164. 

15 G.J. p 1287 note 80. 

la Ala.—^Tounserman - Reynolds 
Hardwood Co. v. Hlqks. 181 So. 
111, 236 Ala. 138. 

Ind.—Black v. Smith, 168 N.SL 916, 
86 Ind.App. 621. 


Ky.—Harriss v. Music, 246 S.W. 846, 
197 Ky. 114. 

19. Tex.—^Liberto v. Sanders, Com. 
App., 259 S.W. 1080, reversiner, Civ. 
App., 248 S.W. 120—^Rahl v. Comp- 
ton, Civ.App., 112 S.W.2d 509, er¬ 
ror dismlssed—Mulllnax v. Snor- 
gjass, Civ.App., 83 S.W.2d 1080, er¬ 
ror refused—Briley v. Hay, Civ. 
App., 13 S.W.2d 997. 

90. La.—^Ebarbo v. Stacey, 183 So. 

793, 16 LaApp. 248. 

Or.—Ogilvie v. Stackland, 179 P. 
669, 92 Or. 352. 

ai. lowa.—Mahrt v. Mann, 210 N. 
W. 566, 203 lowa 880—Gardner v. 
Klbun^ 168 N.W. 814, 184 lowa 
1268. 

aa Tex.—Weaver v... Propst, Civ. 
App., 28 S.W.2d 872, 876, error re¬ 
fused, quotlngr Cozpns Jnxls. 

16 aJ. p 1287 note 76. 

as. Tex.—Weaver v. Propst, supra, 
quotins Corpus Jnxls. I 

16 aJ. p 1287 note 78, 
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a«. Pa,—Scott V. Scott, 70 Pa. 244. 

15 C.J. p 1283 note 10. 

as. Me.—Curtis v. Deerln^r, 12 Me. 
499. 

•16 aJ. p 1288 note 11. 
aa Tex.—^McLean v, Moore, Civ. 
App., 145 S.W. 1074. 

16 C.J. p 1283 note 13. 

97. Ind.—^Burton v. Reeds, 20 Ind, 
87. 

15 C.J. p 1297 note 68. 

aa Miss.—Southern Plantations Co. 

, V. Kennedy Heading Co., 61 So. 
^ 166, 104 Miss. 131. 

15 C.J> p 1297 note 69. 
aa N.Y.—Grordon v. lllensworth, 107 
N.T.S. 650, 56 Misc. 366. 

15 C.J. p 1296 note 51. 
aa Ind.—Clark v. Redman, 1 Blackf. 
379. 

31- Wash.—^Menasha Wooden Ware 
Co. V. Nelson, 88 P. 1018, 46 Wash. 
5 ^ 3 . 

39. Miss.—Allen v. Miller, 64 So. 

I 731, 99 Miss. 76. 
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have resulted adverselyjSS invited an eviction or 
brought it about through his fraud or collusion;S4 
or brought about a redemption by inducing a person 
to complete it, and aiding him in doing so, after 
he had announced his intention to ^bandon it,55 
Also, as a general rule, a covenantee cannot recover 
any damages which could have been prevented or 
avoidcd by reasonable diligence on his part.36 

On the other hand, it has been held not to be a 
good defense or excuse that the covenantee: Could 
have discovered the defect in title by inspectmg the 
records;37 promised not to use the deed against 
the vendor did not have actual posscssion 
allowed the premises to deteriorate ;40 invited the 
assertion of hostile rights by bringing suit to quiet 
his title did not urge, as an objection to the form 
of action brought to try the title, the fact that the 
land was vacant when an action of ejectment was 
brought or failed to rccord his deed,^3 prevent a 
sale of the property for delinquent taxes due by 
the grantor,44 defend an action against him involv- 
ing title,appeal from an adverse decision,^® ob- 
ject until eviction,^? or' to take actual possession at 
the time of the conveyance to him, even though, if 
he had done so, he would have acquired title by ad¬ 
verse possession^ ^ or "^ould have prevented a mort- 
gagee of the land from becoming mortgagee in 
possession.^3 The fact that a covenantee of a 
title based on a mortgage foreclosure sale, on the 
foreclosure proceedings being held invalid, took a 
quitclaim deed from the mortgagor did not relieve 
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the covenantor from liability for breach of cove- 
nant, although the quitclaim deed was without con- 
sideration, and was taken with intent to prejudice 
the rights of the covenantor.®® 

d. Liens and iBncmnbrances GeneraUy 

Wlth some exceptions, a covenant of warranty may 
be breached by Ilens and encumbrances outstanding as 
a charge against the land at the time of the conveyance 
and which the covenantee has not agreed to dlschargOf 
at least where therd is an eviction by reason thereof, and, 
according to some, but not other, authorities, by the 
mere existence thereof at the date of the conveyance. 

There may be ,a breach of a covenant of warran¬ 
ty by reason of a lien on the land which is prior 
and superior to the interest of the covenantee/^ 
The eviction of a grantee by reason of an encum- 
brance resting on the land at the time of its con- 
veyance is a breach of the covenant of warranty in 
the deed,®2 unless, knowing of its existence at the 
time of the exeeution of the deed, he has agreed to 
discharge it/® Indeed, according to some,®^ but not 
other,®® authorities, a vendoris covenant of warran¬ 
ty is breached by the existence of .an outstanding 
enoumbrance at the time the deed is delivered. It 
has been held that the covenant of warranty in a 
conveyance is broken where the land conveyed is 
subject to the right of another to enter and enjoy 
the benefit of oil and asphalt rights for a certam 
number of years,®® or where a third person has a 
right to payment of a royalty up to a ■ specified 
amount from the first oil produced out of the land, 


SSL Oa.—^Tugrgrle v. Hamilton, 27 S. 

E. 987. 100 Ga. 292. 

16 C.J. p 1297 note 60. 

24^ Ark.—^Hamllton v. Earmer, 292 
S.W. 683. 178 Ark. 341. 
as. U.S.—Klnney v. Millaap, C-CA. 
Ala., 71 F.2d 678. 

86. Kau.—Claflln v. Case. 86 P. 1062, 
63 Kan. 560. 

15 C.J. p 1283 note 14. 

37. Ky.—^Downs v. Nally, 170 S.W. 
1193. 161 Ky. 432. 

38. Ala.—^Holley v. Youngre, 27 Ala. 
208. 

39- U.S.—^New Orleans v. Whltney, 
La.. 11 S.C1. 428. 138 U.S. 695, 
84 L.Ed. 1102. 

NJ.—Miller v. Halsey, 14 N.J.L.aw 

48. 

15 C.J. p 1296 note 33. 

4a N.J.—^Miller v. Halsey, supra. 
Tex.—Selbert v. Bergrman, Clv.App., 
44 S.W. 872. 

16 C.J. p 1296 note 47. 

41. Ind.—Sarrls v. Beckman, 104 N. 

E. 598, 55 Ind.App. 638, 

Tex.—Coleman v. Luetcke, Civ«A.pp., 
164 S.W. 1117. 

15 C.J. p 1296 note 89. 


1 42. Minn.—^Allis v. Niningrer, 25 
{ Minn. 525. 

43. Mo.—Crosby v. Evans, App., 106 

I S.W. 514, certified questlons an- 
I swered 219 S.W. 948, 281 Mo. 202. 
16 C.J. p 1283 note 11 Ca]. p 1296 
note 60. 

44. W.Va.—Cain v. Fisher, 60 S.E. 
762, 1016, 67 W.Va. 492. 

15 C.J. p 1296 note 40. 

45. Ala.—Smith v. Galnes, 97 So. 
739, 210 Ala. 246. 

4a La.—^Butler v. Watts, 18 La, 
Ann. 390. 

47. Ind.—^Walterhouse v. Garrard, 
70 Ind. 400. 

15 C.J. p 1296 note 3^7. 

48. Ky.—Graham v. Dyer, 29 S.W. 
346, 16 Ky.L. 641. 

49. N.T.—Wlnslow V. McCall, 82 
Barb. 241. 

50. Mlss.—-Allen r. Miller, 64 So. 
731, 99 Miss. 75. 

51. Tenn.—Clevengrer v. Rains, 73 
S.W.2d 1114, 18 Tenn.App. 128. 

52. Alal—^Dothan Nat. Bank v. Hol- 
Us. 103 So. 689, 212 Ala, 623. 

15 CJ. p 1284 note 27. 
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53. S.C.—Hardln v. Clark, 11 S.B. 
304, 82 S.C. 480. 

15 C.J. p 1284 note 28. 

64^ Tex.—^McLendon v. Pederal 

Mortgr. Co., Civ.App., 60 S.W.2d 
824, error refused. 

BnoiHnbxan.oe eonsiatiiigr ot timber 
deed 

A covenant of warranty is broken 
when made if, at the time, there is 
an exlsting encumbrance eonsistlng 
of a timber deed conveylng the right 
to cut and remove timber from the 
land.—^Jerome Hardwood Lumber Co. 
V. Munsell, 275 S.W. 709, 16'9 Ark. 
201 . 

63i. Pa.—^Herbert v. Northern Trust 
Co., 112 A. 471, 269 Pa. 806. 

16 C.J. p 1284 note 34. 
implled oovenaat 

The covenant of warranty Implled 
from the words “grant, bargain and 
sell” is broken immediately without 
eviction if an encumbrance exists on 
the land at the time the conveyance 
is made.—Williams v, 0'Donnell, 86 
Pa.Co. 433. 

66. Pia—^Plood V. Orabam. 54 So. 

456. 61 Pia 207, Ann.Cas.l912D 
, 1187. 
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regardless of whether the right to the royalty is 
treated as an interest in land or as an encum- 
brance.^^ 

The covenant is not breached by: Outstanding 
encumbrances, other than liens created by opera- 
tion of law, over which the covenantor has no 
control, such as one created by his grantor,58 or one 
created or suffered by the covenantee liens not 
in existence at the time of the execution of the 
deed,®® such as liens created by operation of law 
which had not attached at the date of the convey- 
ance;®^ or a judgment against a drainage district 
which is not a lien or encumbrance on the privately 
owncd land in question, although such land is with- 
in the boundaries or geographical area, of the dis- 
trict.®2 

Under a general warranty, at least where it is 
deemed to include a warranty against encumbranc¬ 
es, it is the duty of the covenantor to pay off and 
discharge all liens and encumbrances outstanding as 
a charge against the land other than any, or a speci- 
fic amount thereof, assumcd to be paid by the cove- 
nantec.®^ Payment of the encumbrance by the ven¬ 
dor frees the title whether the release therefor is 
recorded or not.^^ 

Right of covenantee to remove encumbrance 
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without awaiting actual eviction see infra § 112 b 

( 2 ). 

e. Mortgages and Deeds of Tmst 

A breach of a covenant of warranty may consist of 
an eviction under a mortgage or deed of trust. 

An eviction under a mortgage or deed of trust is 
a breach of the covenant of warranty,6® unless the 
mortgage or deed of trust is spccially excepted,®^ 
or the eviction is in consequence of the ncgligence 
of the covenanteebut the existence of a mort¬ 
gage is not a breach of warranty of title if the cove¬ 
nantee has not the right of possession, and has not 
been evicted or kept out of possession by parties 
in under a better title. 

While there is a fiilfillment of his duty, rather 
than a breach of covenant, where the covenantor 
pays and discharges a mortgage,*^® there is a breach 
where the covenantor purchases an outstanding 
mortgage given by his grantor and asserts it against 
the covenantee.7i 

f. Taxes and Asses^ents 

drdinarlly the question of whether there Is llablllty on 
a covenant of warranty for' a tax or assessment unpaid 
at the time of the execution of the deed containing the 
covenant depends on whether the tax or assessment was 
a lien at that time. 

Unless excepted in the deed, '^2 enforcement 
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57. Tex.—Compton v. Trico OIl Co., 
Civ.App., 120 S.W.2d 534, error 
refused. 

53. Mo.—Koeni; v, Branson, 73 BIo. 
634. 

55. Wash.—Steln v. Waddell, 80 P. 
184, 37 V^ash. 634. 

Tex.—^Hoge v. Garcia, Civ.App., 
236 S.W. 982. 

61. l^d.—Klmberlin v. Templeton, 
102 N.B. 160, 65 Ind.App. 155. 

62 , N.C.—^Vlrgrinia-Carolina Joint 
Stock Land Bank v. Watt, 178 S,E. 
228. 207 KC. 677. 

Miss.—Gamer v. Gamer, 78 So. 
623, 117 Miss. 694. 

64. Tex.—^Faull v. City of Ballas, 
Civ.App., 97 S.W.2d 1031, error dis- 
missed—Kimmins v. McKelvey, 
Clv.App., 12 S.'W.2d 1085# error dis- 
missed—Johnson v. SberrllL Civ. 
App., 271 S.W. 276. 

Pxotectlo]i. of purohaser 
Vendor giviniT full warranty deed 
specillcally warrantlng title has duty 
to protect purchaser against any and 
all encumbrances existing and oper- 
ating at time of sale.—^Lear v. John, 
% La.App. 197. 

66. Tex.—-Adams v. Cox, Civ.App., 
150 S.W. 1195. 


6CS. Ala.—^Andrews ▼. MeCoy, 8 Ala. 

920, 42 Am.D. 669. 

15 C.J. p 1285 note 50. 

67. Conn.—King v. Kilbrlde, 19 A. 

519. 58 Conn. 109. 

Kass.—^Bemis v. Smith, 10 Mete. 194. 
Moxtgages asstuned hy graatee 
Mass.—Gerber v. Bersteln, 3 N.B.2d 

223. 

Bzceptlon In added covenant 

In a case where to a general war¬ 
ranty, deemed in legal effect to be a 
covenant for quiet enjoyment, there 
was added conlunctively a covenant 
against encumbrances, from which 
a moi*tgage on the lands conveyed 
and other lands was excepted, the 
court mentloned, but dld not decide, 
several questlons, Including one as to 
whether the mortgage was excepted 
from the covenant of quiet enjoy¬ 
ment. It dld decide, however, that 
the grantor*s duties were contractual 
and that any fallurei to protect gran- 
tee or assigns against mortgage, if 
actlonable, under circumstances, 
grew out of covenants, not decelt. 
Also it held that the clause as to 
“other lands," if capable of being 
classed as a distinet warranty, was 
not breached, It appearing without 
dlspute that the mortgage dld in¬ 
clude other lands at the time tho 
deed was made, and Indeed at the 
time of the foreclosure, although at 
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that time some of the other lands 
had been released from the mort¬ 
gage.—Keel V. Ikard, 133 So. 906, 222 
Ala. 617. , 

Bffeot of ezoeptlon as to other ea- 
oumbroaoes 

Where the grantor warrants the 
title except for certain spccllled 
mortgages, ho warrants that it is 
free from other encumbrances. 

Ala.—^Rlch V. King T.and & Improvc- 
ment Co., 148 So. 817, 226 Ala. 62S. 
III.—Tnimbull v. Gale, 222 IlLApp. 
113, 

68. Ind.—Sebrcll v, Hughes, 72 Ind. 
186. 

69. Va,—Washington Clly Sav. 

Bank v. Thornton, 2 S.B. 193, 83 
Va, 167—Marbury v. Thornton, 1 
S.B. 909, 82 Va, 702. 

70. Ark.—Johnson v. Polk, 2G9 S.W. 
'671, 168 Ark. 201. 

N.D.—Sommers v. Wagner, 131 N.W. 

797, 21 N.D. 631. 

16 C.J. p 1285 note 55. 

71. N.D.—Smith v. Gaub, 123 N.W. 
827. 19 N.D. 337. 

72. Ohlo.—^Wolfo V. Kckert, 9 Ohlo 
N.P.,N.S.. 109. 

15 C.J. p 1285 note 56. 

**A11 taxes” as inolndlng speolal as* 

Bsssments 

The term “all taxes” In an ex- 
ceptlon from a' covenant of general 
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of a tax or assessment lien against a grantee, 
due and unpaid at the time of the conveyance of 
the land with covenant of warranty, is a breach of 
the covenant,even though, at the time of the 
execution of the deed, the grantor did not have 
knowledge of the lien.^^ Indeed, except where it is 
otherwise by virtue of katute,'^^ ^ assessment or 
tax may, even before the amount thereof is as- 
certained, be such a lien as to constitute a breach 
■of warranty in a decd7® Also the lien of unmatur- 
ed installments of assessments may give rise to a 
breach and even though a statute providing that 
unmatured installments of special assessments shall 
not be deemed to be within the terms of a general 
covenant of warranty ordinarily will be accorded 
■ciTcct,'^* yet, despite such a statute, the contract of 
sale and deed may be so worded and construed as 
to subject the covenantor to liability for unmatured 
installments.^® Furthermore, a covenant of war- 
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ranty may cover taxes previously assessed, al- 
though they do not fall due until the following 
year.^® 

On the other hand, the covenant is not breach- 
ed by future taxes or assessments®^' or by special 
taxes or assessments which have not become liens 
at the time of the conveyance and under some 
circumstances there is no liability on the covenant 
for taxes which have become delinquent or assess¬ 
ments which have become liens prior to the de- 
livery of the deed, but after the making of the con¬ 
tract of sale, delivery of bond of title, placing of the 
deed in escrow, or delivery of possession to the pur- 
chaser.®® The redemption by the grantee of prem- 
ises when sold for taxes before the time to re- 
deem has expired is not of itself a breach of the 
covenant of warranty.®^ 

There is. of coursc, no breach on account of a 


•warranty includes special benefit na- 
spssments.—Buildlng & Loan Ass’n 
of Jac^eson v. Woodward, 131 So. 874. 
150 Miss. 34.1. 

Wbero covenantee assumas pay. 
mant, In the deed. of ali special as- 
sessments. levy of addltlonal assess¬ 
ment after the date of the deed does 
not operate as breach of covenant of 
warrantv.—Kleinmeyer v. Wlllcn- 
brock, 210 N.W. 447. 202 lowa 1049. 
Ta^as layled aftax spasiflod yaar 
• Taxes for the years 1909, 1910. 
and 1911 on property formerly cx- 
empt but conveyod to a nonexempt 
party in 1908, and not entered in tho 
Tecord of the board of assessors un¬ 
til 1912, when they wero entered as 
back taxes, were not levled on the 
lots in questlon until eubsequont to 
the year 1911, and did not constitute 
a breach of a warranty In a dccd 
against all lawful claims “except 
taxes . . • levled subsequent to 

the year 1911.“—Wlllis v. Clark, 221 
Ill.App. 614. 

73. Ala.—Dothan Nat. Bank v. Hol- 
. lis, 103 So. 589. 212 Ala. 628. 

Ga.—Pone v. Barbre, 196 S.E. 287, 
67 Ga.App. 684. 

111.—Hagren v. Liehmann, 148 N.E. 57, 
317 IlL 227, aflBlrming: 234 Ill.App. 
395. 

La.—Longr.v. Grlsham, 123 So. 492, 11 
La.App. 436. 

Kass.—Cohen v. Price, 173 N.B. 690. 
273 Mass. 303. 

Tex.—Lyon v. Gray, Civ.App., 288 
S.W. 646. 

W.Va.—Shelton v. Johnston, 95 S.E. 

^68, 82 W.Va. 819. 

15 C.J. p 1285 note 67. 

74. Ga.—^Pone v. Barbre, 196 S.B. 
287, 57 Ga.App. 684. 

Beassessment tax imposed after 

the eaecution of the deed but, under 
the law of the state, relatingr back to 


the time when the property first be- 
rsamc subiect to be taxed. wa«< a lien 
affainst the property at the time of 
the grrant, althougfh unknown at that 
time to olthcr party to the deed.— 
Nelson v. Gunderson, 207 N.W. 408, 
189 Wls. 189. 

75. N.y.—^Dowdney v. New Tork, 
64 N.T. 186. 

76. Tenn.—^Vaughan v. Vaugrhan, 6 
Tenn.App. 354, 35$, quoting: Corpus 
Juxls. 

16 CJ. p 1286 note 60. 

77. Ga.—Cheatham v. Palmer, 167 
S,E. 622 176 Ga. 227. 

N-.C.—Cobie V. Dick, 140 S.E. 746, 194 
N.C. 732. 

78. Mo,—United Brick & Tile Co. v. 
Ault, 123.S.W.2d 39. 

Okl.—Patchell v. Garvin, 168 P. 423, 
66 Okl. 184—^Knigrht v. Clinkscales, 
162 P. 133, 61 Okl. 608. 

79. Mo.—United Brick & Tile Co. v. 
Ault, 123 S.W.2d 39. 

80. Mo.—Feaj*8 v. State Bank of 
Naylor, 31 S.W.2d 94, 224 Mo.App. 
682. 

81. lowa.—Wood V. Schwartz, 236 
N.W. 491, 212 lowa 462. 

Mlss.—^Robertson v. Singrleton, 125 
So. 421, 166 Mlss. 220. 

83. Ind.—^Robison v. Cato, 137 N.E. 

569, 79 lnd.App. 530. 

N.C.—^Virgrlnia-Carolina Joint Stock 
Land Bank v. Watt, 178 S.E. 228, 
207 N.C. 677—Oliver v. Hecht, 1-77 
S.K 399, 207 N.C. 481—Foil v. 
Board of Dralnagre Com*rs of Bigr 
Cold Water Drainage Dist, No. 1 
of Cabarrus County, 136 S.E. 781, 
' 192 N.C. 652. 

Tex.—^Hoge v. Garcia, Civ.App., 296 
S.W. 982. 

83. Purehaser treated an owuar 

Where purchaser was glven pos¬ 
session of premises on execution of 
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deed placed in escrow, and on deliv¬ 
ery of deed and flnal srttl<»mont be- 
tween the parties was' charged wlth 
all repalrs, Inpurance. and interest 
on purchase price, and with Install- 
ment assessed against the property 
for paving pursuant to proceedings 
had durlng interval between execu¬ 
tion of deed and delivorv thereof, 
and which the vendor had paid, the 
purchaser could not recover from 
vendor the amount of peving Install¬ 
ments which subse^uently became 
due. on theory that the paving ccr- 
tlficates were encumbrances covered 
bv the general warranty, since pur¬ 
chaser became Invested with all ben¬ 
efit s and chargeable with all burdens 
01 owncrship on execution of deed. 
In vlew of delivery of possession, 
and the construction placcd upon the 
contract by tho parties themsolves 
as evidenced by the flnal settlement. 
—Lecson v. City of Houston, Tex. 
Com.App., 243 S.W. 486, affirming, 
Clv.App., 226 S.W. 763. 

FanU of purohaser 
Where a bond for title, which is 
transferred to successive purchasers, 
provides that the purchaser Is to pay 
all taxes, and an intermedlate pur¬ 
chaser of part of the land fails to 
pay taxes assessed after the contract 
of sale, whereupon such part is sold 
under tax execution, the vendor Is 
not llable on his covenant of war¬ 
ranty in the deed to the last pur¬ 
chaser for this defect in the title, 
which is not caused by the vendor 
but is attrlbutable to the fault of 
the purchaser.—Finn v. Lifsey, 150 
S.E. 908. 169 Ga. 699, reversing Lif¬ 
sey V. Finn, 146 S.E. 519, 38 Ga.App. 
671, vacated 161 S.E. 892, 40 Ga.App. 
736. 

84. N.Y.—^Mead v. Stackpole, 40 Hun 
1 478. 
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paving charge which, although invalid, has been 
paid prior to the conveyance, so that it constitutes 
no lien at that time;®® but it is held that, an un- 
paid tax lien of record, however invalid, is a 
cloud on the title and therefore ground for en- 
forcement of the warranty.®® 

A person may be liable on an unrestricted ex- 
press warranty for taxes which accrued prior to his 
ownership.87 However, a vendor who conveys land 
with warranty against all lawful claims of those 
claiming by, through, or under, hira is not liable on 
the covenant to his grantee for taxes assessed 
against the property while in the possession of a 
third person, to whom the grantor had conveyed 
an equity of redemption, but who had subsequently 
reconveyed to the grantor.®® 

g. Dower 

A covenant of warranty affordt proteetfon against 
dower rights and Is breached by the suceessfui assertion 
of a ripened dower right. 

The eviction of a grantee under a paramount 
right of dower is a breach of the covenant of 
warranty in the decd to hira.®® While the cove¬ 
nant is protection against a contingent right of 
dower,®® yet, until assertion, the mere existence of 
a right of dower is not ‘a breach of the covenant, 
espccially in a deed by an heir to a coheir con- 
veying the grantor^s interest in the lands owned by 
decedent at his death.®® The covenantor may pre- 
vent a breach of his covenant by purchasing the 
.dower interest for the benefit of his grantee;®® 
but a release of dower contained in the sanie in- 
strument as the covenant of general warranty does 
not adverscly affect the covenant nor prevent its 
breach by a failurc of title frora some other 
causc.®^ 


h. Leases, Tenandes, and Acts of Tenants 

An eviction of the grantee by reason of an unex- 
pired lease or tenancy may constitute a breach of a cove¬ 
nant of warranty, as may a removal by a tenant of the 
grantor of permanent fixtures under an agreement glving 
him the right of removal. 

In the absence of a statute to the contrary,95 
as a general rule the eviction of a grantee with 
covenant of warranty by reason of an unexpired 
lease or tenancy of the premises is a breach of the 
covenant of warranty,®® unless the covenant recites 
existence of the lease and possession thereunder by 
the lessee®7 or unless the grantee with knowledge of 
the lease accepts attomment from the lessee.®® The 
very object of the conveyance by warranty deed 
may have been to compel the grantor to oust the 
tenant in order that the grantee might have the 
full possession and enjoyment of the premises.®® 
At any rate, where the land was in the possession 
of a tenant of the gprantor at the time of the con¬ 
veyance, no duty rested on the grantee to dispossess 
the tenant, but rather it became and was the duty 
of the grantor to deliver possession in accordance 
with the deed.1 There are, however, a few cases 
which hold that the covenants of warranty in a 
deed are not broken by the existence of an out- 
standing lease-® 

Removal of fixtures by tenant. In the absence 
of an express exception or reservation in the deed, 
the removal by a tenant of the grantor of perma¬ 
nent fixtures upon the premises granted, under an 
agreement giving the tenant the right of removal, 
is a breach of the covenant of warranty contained 
in the deed of conveyance.® 

L HighwayB, Bights of Way, and Other Ease- 
menta 

There may be a'breach by, or In respect of, ease- 


85. Mlse.—^Robertson v, Slntrleton, 
126 So. 421, 156 ICiea. 220. 

861 Colo.—-Wellehlre Land Co. v. 
City and County of Denver, 87 P.2d 
1, 103 Colo. 416. 

87.' G<l —^McEntyre v. Merritt. 176 
S.B. 661, 49 GaJ^pp. 416. 
sa Mass.—West v.* Spauldingr, H 
Mete. 556. 

89. S.C—Witt v. Dowlina, 91 8. 
E. 1040, 107 ac. 61. 

15 CJ. p 1284 note 36. 

sa Pla.—^Flood V. Graham, 54 So. 
456, 61 Fla. 207, Ann-Cas.l912D 
1137. 

8-C.—^Jeter v. Glenu,' 43 S.CIjw 874. 

16 CJ. p 1284 note 87. 

81. Mo.—^Alple-Hemmelmann Real 
Kst. Co. V. Spelbrink, 111 S.W. 480, 
211 Mo. 671, 14 AnxLCas, 652. 

16 C.J- p 1284 note 38. 


98. Ky.—Combs v, Combs, 114 S.W, 
334, 130 Ey. 827. 

98. m.—^La Frambolse v. Grow, 56 
la 197. 

15 CJ. p 1284 note 43. 

94. Ky.—^Bacon v. Dickinson, 250 S. 
W. 807, 199 Ky. 121. 

96. Ind^Kellum v. Berhshire 
Ins. Co., 101 Ind. 466, 

15 C.J* p 1286 note 44, 

9a Mont.—^Adams v- £>urfee, 215 P. 

664, 67 Mont. 315. 

15 CJ. p 1286 note 45. 

97- lowa.—Spauldlngr v. Thompson, 
93 N.W. 498, 119 lowa 484. 

98; Mo.—^Anthony v. Hockefeller, 76 
S.W. 491, 102 Mo.App. 326. 

WashJ—^Rlchardson v. Brower. 127 P. 
1098, 71 Waah. 192, 
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OolleotioaL of part of ronta aad ez* 
plration. of lease 

Purchaser is not entltled to dam- 
ages for breach of warranty in con- 
tract for sale of land in that land 
was encumbered by a lease, where 
such lease had explred before ven¬ 
dor sued for purchase prlce and pur¬ 
chaser had collected a part of rentals 
dufi on such lease from lessee.— 
Prltchett V. Shearer, Tex.Civ.App., 
279 S.W. 306. 

9a Mont.—^Adams v. Durfee, 216 P. 
664, 67 Mont. 315. 

L Mont—^Adams v. Durfee, supra. 

2. Ind.—^Hammond v. Jones, 83 N.K 
267, 41 Ind.App. 82. 

Mlch.—Slmons v. Diamond Match Oo., 
128 N.W. 1132. 159 Mich. 241. 

3. Mo.—Anthony v. .Rockefeller, 76 
S.W. 491, 102 Mo.App. 826. 

15 C.J. p 1284 note 24. 
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montt, at leaat where they are private; but there is a 
confllct of authority aa to whether the covenant is 
breached by public highways or railroad rights of way 
over the iand conveyed. 

The existence and use of a private right of way 
over granted premises, to which they were subject 
at the time of the conveyance, is a breach of the 
covenant of warranty,^ even though, as shown 
supra in § 39, the covenantee had knowledge, at the 
date of his deed, of the existence of the right of 
way. So also the existence of building restrictions 
upon Iand conveyed with a covenant of warranty 
is, upon enforcement, a breach of the covenant,^ 
or, at least, the easement created by building re¬ 
strictions is a paramount right which may be so 
exercised, as to work a breach of the covenant.® 
However, as to streets, highways, and other pub¬ 
lic rights of way, it is variously held that: A public 
highway over Iand conveyed with covenants of 
warranty is such an easement is to constitute a 
breach of the covenant the covenant is not 
breached by the existence of a public Street or high¬ 
way in actual use over the Iand at the time of the 
conveyance,® although the rule does not apply to 
a right of way unknown to the purchaser and not 
discemible by observationand that a public al- 
leyway or other public right of way over city 
property is a breach of covenant,!® while a public 
highway or other public right of way over rural 
property is not.!! There is a like conflict of au¬ 
thority as to whether the existence of a railroad 
right of way across Iand at the time of its con¬ 
veyance constitutes a breach of the covenant of 
warranty, it being decided in somc cases that it 
does,12 and in others that it does not.i® At any 
rate, there can be no recovery under the war¬ 
ranty on this ground where the railroad has for- 


feited the right of way by failure to perform a 
condition in the gp*ant to it.!^ While there may 
be a recovery on the covenant for a properly grant- 
ed pipe line right of way,!® h js otherwise as to al- 
leged pipe line, telephone, or electric light rights 
of way which, because of the absence of written 
grants thereof, do not constitute encumbrances.i® 

The existence of a private easement/ created prior 
to, and excepted from, the conveyance containing 
the covenant of warranty, is not a defense where 
the eviction was under litle of the public.!*^ 

If the description of the Iand conveyed is such 
as to import a warranty that the streets which 
bound the Iand exist, a failure to open them is a 
breach of the covenant;!® and an eviction by 
paramount title from an easement in an alleyway or 
community driveway, passing under the deed as 
appurtenant to the premises, is a breach of the 
grantoris covenant of warranty;!® but the tem- 
porary interruption of an easement, although it 
may have existed at the time of the purchase and 
have continued until an action to recover the pur¬ 
chase money is brought, cannot bc regarded as a 
breach of the covenant of warranty.®® 

J. Exercise of Eight of Eminent Domain 

Uniess It precedes the malctng of the covenant, the 
exercise of the right of eminent domain Is not a breach 
of a covenant of warranty. 

A covenantee cannot maintain an action upon the 
covenant of warranty in his deed, against the cove- 
nantor, in consequence of the exercise of the right 
of eminent domain by the govemment,®! uniess 
such exercise preceded the making of the cove¬ 
nant.®® 


4 . Wash.—^Bank of Alaska v. Ash¬ 
land, 224 P. 7. 128 Wash. 672. 

15 C.J. p 1283 note 22, p 1286 note 63. 

5. Mass.—^Kramer v. Carter, 186 
Mass. 504. 

a Mass.—Gallison v. Downing, 138 
N.B. 315, 244 Mass. 33. 

Exercise of easement as eviction see 
infra § 112 h. 

7. Kan.—Tumer v. State Bank of 
Ottawa, 167 P. 1052, 101 Kan. 493. 
Mo.—^Elmore v, McNealey, App., 236 
S.W. 381, modlfying 235 S.W. 164. 

16 C.J. p 1286 note 66. 

& Kan.—Miller-Carey Drllllng Co. 
V. Shaffer, 61 P.2d 1820, 1324, 144 
Kan. 508, quotlng Corpus Jnxls. 

Growen Reeilty Corporation v. j 
Levy, 266 N.T.S. 729, 143 Mlsc. 797. 

—^Missouri State Life Ins. Coi v. 
Whisman, 78 P.2d 130, 181 Okl. 168. 
16 C.J. p 1286 note 68. 

TTuder statuto, no coven8||;nt of war¬ 
ranty wlU be consldered broken by 


the existence of a highway on the 
Iand conveyed, uniess otherwise par- 
ticularly specified in the deed.— 
Schmisseur v, Penn. 47 lll.App. 278. 

9. N.Y,—^Hymes v. Esty, 22 N.B. 
1087, 116 N.T. 601, 16 Am.S.R. 421, 
reverslng 36 Hun 147. 

16 C.J. p 1286 note 69. 

10. Wash.—^Bank of Alaska v. Ash¬ 
land, 224 P. 7. 128 Wash. 672. 

11. Wash.—^Barth v. Benson, 291 P, 
474, 168 Wash. 669—^Bank of Alas¬ 
ka V. Ashland, 224 P. 7, 128 Wash. 
672—^Walquist v. Johnson, 173 P, 
736, 103 Wash. 80. 

la. Ind.—Quick v. Taylor, 16 N.E. 

588, 113 Ind. 640. 

16 C.J. p 1286 note 71. 

13. Ky.—Patterson v. Jones, 32 S.W. 
2d 408, 235 Ky. 838. 

16 C.J. p 1286 note 70. 

14. Ky.~rHunter v. Keightley. 213 S. 
W. 201, 184 Ky, 835. 
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16. Okl.—^Missourl State Life Ins. 
Co. v. Whisman, 73 P.2d 130, 181 
Okl. 168. 

la Okl.—^Missouri State Life Ins. 
Co. V. Whisman, supra. 

17. N.J.—De Long v, Spring' Lake 
Beach Impr. Co., 66 A- 691, 74 N.J. 
Law 250. 

la Pa.--Trutt V. Spotts, 87 Pa. 339. 
19. Tex.—Weaver v. Propst, Clv. 
App., 28'S.W.2d 872, 876, quoting 
Corpus oroxis, error refused. 

15 C.J. p 1287 noto 77. 

90. Ohlo.—Gest V. Kenner, 2 Handy 
86, 12 Ohio Dee., Reprint, 343. 

91. Ga.—^Rabun Mineral & Develop- 
ment Co. v. Heyward, 156 S.B. 324, 
171 Ga. 322. 

15 C.J. p 1286 note 73. 

99. Mo.—Scott V. Tanner, App., 208 

S. W. 264. 

N.Y.—^Matter of Hamilton St., 127 N. 

T. S. 1046, 69 Mlsc. 369. 
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§ 111. -Paramount Tide or Right 

It fs essentfal to, but not alone sufficfent to constitute, 
a breach of a covenant of warranty that the titie or rlght 
under which the covenantee is evictcd or to which he 
yields be paramount. 

In order to constitute a breach of the covenant 
of warranty the titie or rig^ht under which the cove¬ 
nantee is evicted or to which he yields must be 
paramount-^ and have been in existence at the 
date the warranty was madc.^^ A titie or right is 
superior and paramount where it prevails in an 
actiones or is successfully asserted.2C Conversely, 
a covenantor ordinarily is not liable to the cove¬ 
nantee for damages sustained by the latter by rea- 
son of an unsuccessful attack upon his titie by a 
third person,^'^ although it has been held that if the 
hostile titie asserted is a legal titie in fact out- 
standing against the grantee, but for equitable rea- 
soas not enforceable against him, he is entitled to 
recover from the covenantor the expenses incur- 


red in defending his title.28 A covenantee who, 
voluntarily or without suit, yields to an alleged para¬ 
mount titie or claim assumes the risk of its tum- 
ing out not to be so.29 

Ordinarily the mere existence of an outstanding 
paramount titie does not alone constitute a breach 
of a covenant of warranty as shown infra § 112 
a, there must also be some hostile assertion of the 
adverse titie. 

§ 112. -Eviction 

a. Necessity 

b. SulEcicncy 

a. Necessity 

WIth some exceptions, there Is no breach of a cove- 
nant of warranty untll there Is an evicilon, actual or 
constructive, or something equlvalent thcreto. 

Unless the case is within an exception to the 
rule,3i an eviction,whether such eviction is 


S3. .Ark.—Qiilxin v, Jjf^e Wllaon & 
Co., 207 S.W. 211, 137 Ark. 69. 
lowa. —Pope V. Coe, 225 N.W. 939, 
208 lowa 769. 

Ky.—Towels v. Campbell, 264 S.W. 
1107, 1108, 204 Fy. 691, 60 A.L.,R. 
176, quoting Corpus Juris—^Bur- 
chett V. Blackbume. 248 S.W, 853, 
198 Ky. 304, 34 A.L.R, 1425. 

Mlss.—Staton v, Heury, 94 So. 237, 
130 Mls& 372. 

N.C.—Cover v. McAden, 112 S.E. 817, 
183 N.a 641—Wilson v. Vreeland, 
97 S.E. 427, 176 N.C. 504. 

Pa,—^Mylin v. Hetiick, 82 Pa.Super. 

475, 39 LanaRev. 63. 

Tenn.—^Toungr v. Brannan, 5 Tenn. 
App. 1—Cobb V. Sanders, 1. Tenn. 
App. 326. 

Tex.—Qraebner v. Limburg-er^s Bx*rs, 
Coxn.App., 203 S.W. 100, reversing 
Itlmburgrer v. Graebner, CIv.App., 
287 S.W. 1101—^Precman v. Ander- 
son, Civ.App., 119 S.W.2d 1081. 
Wash.—Hoyt v, Rothe, 163 P. 925. 
95 Wash. 369. 

Wyo.—^Hawkins v. Stoffers, 276 P. 
452, 40 Wyo. 226, rebearingr denied 
278 P. 76. 40 Wyo. 226. 

15 CJ. p 1287 note 82. 
aft. Ky.—^Towels v. Campbell, 264 S. 
W. 1107, 1108, 204 Ky. 591. 50 A.L. 
R. 175, quotlngr Corpus Juris. 

N.C.—Cover v. McAden, 112 S.B. 317. 
183 N.a 641. 

Tenn.—^Young v. Brannan, 5 Tenn. 
, App. 1. 

15 aJ. p 1287 note 83. 

as. Ind.—^Van Dyke v. Replogle, 8 N. 

K.2d 95, 103 Ind.App. 372. 

Ky.—^Isaacs v. Maupln, 231 S.W, 49, 
191 Ky. 527. 

aCL Ky.—^Ware v- Owens, f Ky.Li. 
308. 

a7. TT.S.—^Burke v. Mountaln Tim- 


ber Co., D.C.Wasb., 224 P. 591, af- 
firmed 238 F. 881, 152 C.CA. 15. 

16 C.J. p 1283 note 19. 

26. lowa.—Smlth v. Keeley, 126 N. 
W. 669, 146 lowa 660. 

29. M^s.—Qallison v. Downing-, 138 

N. E. 315, 244 Mass. 83. 

Tex.—^Felts V. Whitaker, Civ.App., 
129 S.W.2d 682, error granted. 
CovmaiLtee wlio purobases out- 
sSa.udliig titia assumes the risk of 
judlgringr correctly as to its validity. 
—Coopwood V. McCandless, 64 So. 
1007, 99 Miss. 364—^Dyer v. Britton, 
63 Miss. 270. 

30. Ark.—^Hamilton v. Farmer, 292 

O. W, 683, 173 Ark. 341. 

lowa.—^Pope V. Coe, 226 N.W. 939, 
941, 208 lowa 759. citlngr Corpus 
Juris—^McNair v. Sockrlter, 201 N. 
W. 102, 199 lowa 1176. 

N.C.—Cover v. McAden. 112 S.E3. 817, 
820, 183 N.C. 641, citingr Corpus 
Juris. 

Pa.—Stronj v, Nesbitt, 110 A. 260, 
251, 267 Pa. 294, citingr Corpus Jo- 
xls. 

Tex.—^Love v. Minerva Petroleum 
Corporation, Clv.App., 105 S.W.2d 
893—Shannon v. Childers, Civ.App., 
202 S.W. 1030, error refused. 

15 C.J, p 1288 note 89. 

However, it is said that if there 
is an outstanding superior titie to 
realty, to the one attemptod to be 
passed by conveyance, and instru- 
ment contalns warranty of titie, 
br€>ach of warranty is complete and 
cause of action arlses at time of con¬ 
veyance.—^Pelts V. Whitaker, Tex.Clv. 
App., 129 S.W.2d 682, error grranted. 

31- Ky.—^Burchett v. Blackbume, 248 
S.W. 853, 198 Ky. 804, 34 A.L.R. 
1425. 


32. TJ S.—Blgemont Co-al Co. v. Ash- 
er, D.C.Ky„ 298 P. 1000. 

Ala.—^Murphree v. Starrett, 163 So. 
647, 231 Ala. 123. 

Ark.—Qulnn v. Lee Wilson & Co., 
207 S.W. 211. 137 Ark. 69—Den- 
nfs V. Long, 194 S.W. 237, 128 Ark. 
420. 

Conn.—^Perkins v. August, 146 A. 831, 
109 Conn. 452. 

Idaho.—Bliss Town-Site Co. v. Mor- 
rls-Roborts Co., 190 P. 1028, 33 
Idaho 110. 

Ky.—Joncs v. Avondale Hoights Co., 
^7 S.W.2d 949, 243 Ky. 135—Towels 
V. Campbell, 264 S.W. 1107, 1108, 
204 Ky. 691, 60 A.L.R. 176, quotfng 
OoEpus Juxlo—^Burchett v. Black- 
burae. 248 S.W. 853, 198 Ky. 304, 
34 A.L.R. 3426—Hunter v. Keight- 
ley, 213 S.W. 201, 184 Ky. 835. 

N.C.—^Wotf Mountaln Lumber Co. v. 
Buchanan, 136 S.E. 129, 192 N.C. 
771—Lockhart v. Parker, 126 S.E. 
813, 189 N.C. 138—-Wilson v. Vree¬ 
land, 97 S.K 427, 176 N.C. 504. 

Tox,—Graebner v. Llml;urger’s Ex’rs, 
Com.App., 293 S.W. 1100, reversing 
Llmburger v. Graebner, Civ.App.» 
287 S.W. 1101. 

Va.—^Addington v. Fulton, 164 S.B. 
665, 166 Va. 31. 

Wash.—^Hoyt v. Rothe, 163 P. 925, 
95 Wash. 869. 

15 C.J. p 1287 note 84. 

Bvlotlon from laud or part therlsof 

Tex.—^Dark v. Shcldon, Civ.App., 129 
S.W.2d 830, followed in Connell v. 
Sheldon, 129 S.W.2d 832, Perry v. 
Sheldon, 129 S.W.2d 832 and City 
State Bank & Tnist Co. of McAl- 
len V. Sheldon, 129 S.W.2d 833, er¬ 
ror dismissed, Judgment correct— 
Freeman "v. Anderson, Civ.App., llf 
S.W.2d 1081. 
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shown by the facts to be actual or constructive,or 
soniething which in contcmplation of law is equi- 
valent to an eviction,34 such as disturbance of pos- 
session,^® under paramount title or right, see su¬ 
pra § 111, is necessary to constitute a breach of a 
covenant of warranty. As stated supra in § 111, 
the mere existence of an outstanding paramount 
title to land will not authorizc a recovery by the 
grantee in an action for breach of the covenant; 
to warrant recovery there must be some hostile as- 
sertion of the adverse title.®® 

The rule as to the necessity of an eviction or its 
equivalent is subject to certain exceptions®^ or, at 
Icast, apparent cxceptions;®® but a matter which 
in some cases is declared to be an exception may 


§ 112 

in other cases, as appears hereinafter in § 112 b, 
be considered a constructive eviction. Exceptions 
are said to exist where: There was an entire want 
of title in the grantor;®® he had oniy an equitable 
title with a right to legal title he was without 
title to the minerals he is insolvent or a nonresi- 
dent^® or has been guilty of fraud in the transac- 
tion;^® the superior title is in the state or the 
covenantee did not, and could not, without com- 
mitting a trespass, take possession under his deed.'*® 

b. Snfficiency 

(1) In general 

(2) Purchase or extinguishment of out- 

standing title or encumbrance 


SvictloB or tliroatoao^ suit 
^ex.—W^stervelt v. Meuly, Civ.App., 
216 S.W. 680. 

Svletloii or adJndlcatloiL rf infexiorL- 
ty of eoveniuitos^B title 
Ky.—^Ward v, Johnson, 113 S.W.2d 
1132, 272 Ky. 234. 

SviotloxL or acauisltioii or ostinguliA- 
xnent of ontctandin:: title or en- 
otmLhxaace 

jjo.—Crosby v. Evans, App.. 196 S.W. 
614, certifled questions anawered 
:i9 S.W. 948, 281 Mo. 202. 

16 C.J. P 1289 note 08. 

After nusniqcessfal attempt to ovlot 
grantee, suit by hlm on covenant will 
not Ile against grantor to recover 
attomey’s and surveyor*s fees.—^Up- 
church V. Whltc, 139 S.B. 81, 37 Ga. 
App. 100. 

33. Ala.—^Dallas Compress Co. v. 

Liepold, 88 So. 681, 205 Ala. 562. 
Ark.—Deupree v. Steed, 298 S.W. 404, 
174 Ark. 1179. 

Conn.—^Zandri v. Tendler, 193 A. 698, 
123 Conn. 117, 111 A.L.R, 1280— 
Beach v. Pisarek, 128 A. 30, 102 
Conn. 126. 

Neb.—Campbell v. Gallentine, 216 N. 

W. 111, 116 Ncb. 789, 61 A.L.R. 1. 
N.J.—Greenwood v. Robbins, 164 A, 
333, 108 N.J.Eq. 122. 

N.Y.—Stanton v. Conley, 278 N.Y.S. 
276, 244 App.Div.’ 84—Sturmer v. 
Holden, 213 N.Y.S. 339, 216 App. 
Div. 33. 

N.a—Cover v. McAden, 112 S.B. 817, 
183 N.C. 641. 

Pa.—^Horbert v. Northern Trust Co., 
112 A, 471, 269 Pa,. 306—Lindner v. 
Lelpold, 5 Pa.Dist. & Co. 498, cit- 
Ing Oorpns Jorls. 

Tex.—^Love v. Minerva Petroleum 
Corporation, Civ.App., 105 S.W.2d 
893. 

Aotnal or ImpUed eviction. 

Tenn,—Cobt> v. Sanders, 1 Tenn.App. 
826. 

Aotoal eviction or snrrender to para- 
monjit title , 

Neb.—Punke v. Fraas. 199 N.W. 886, 
112 Neb. 641. 

‘21 C.J.S.-62 


34h Ark.—^Belleville Land & Lumber 
Co. V. Grifflth. 6 S.W.2d 36, 177 Ark. 
170. 

Tenn.—^Young v. Brannan, 5 Tcnn. 
App. 1. 

Tex.—Shannon v. Childers, Civ.App., 
202 S.W. 1030, error refused. 

35. Ky.—Towels v. Campbell, 264 S. 
W. 1107. 1108, 204 Ky. 691. 60 A. 
L.R. 175, quoting Corpus Jnrls. 

I Mo.—^National Cypress Pole & Piling 
I Co. V. Hemphill Lumber Co., 31 S. 

W.2d 1059. 325 Mo. 807. 

Mont—Green v. Baker, 214 P, 88, 
66 Mont 568. 

! N.C.—^Wilson V. Vreeland, 97 S.E. 427, 
176 N.C. 604. 

15 C.J. p 1287 note 84. 

3ft. lowa—^Pope V. Coe, 225 N.W. 
939, 941, 208 lowa 769, clting Ooru 
puB Xoxls—^McNair v. Sockrlter, 201 
N.W. 102, 199 lowa 1176. 

N.C.—Cover v. McAden, 112 S.B. 817, 
820, 183 N.C. 641, clting Corpus Ju¬ 
ris. 

Tenn.—Cobb v. Sanders, 1 Tenn.App. 
826. 

15 C.J. p 1288 note 90. 

Covenantee has no xlght to pra- 
sumo that a superior title will be 
asserted or that he will be dispos- 
sessed until he actually feels Its 
pressure upon him.—Hilburn v. 
Matheney, Tex.Clv.App., 227 S.W. 746 
—Lumpkin v. Blewitt, Tex.Civ.App., 
111 S.W. 1072. 

37. Ky.—Jones v. Avondale Heights 
Co., 47 S.W.2d 949, 243 Ky. 135. 

38. Mo.—^Mackenzie v. Clement 129 
S.W. 730, 144 Mo.App. 114. 

39. Ky.—Towels v. Campbell, 264 S, 
W. 1107, 1108, 204 Ky. 591, 60 A. 
L.R. 175, quoting Corpns Juxis. 

15 QJ. p 1288 note 86. 

40. Ky.—^Towels v. Campbell, supra 
quoting Ooxpns Joxls. 

Mo.—^Mackenzlo v. Clement, 129 S.W. 
730, 144 Mo.App. 114. 

16 C.J. P 1288 note 86. 

4kl. Bly.—Stratton v. McGulre, 60 S. 
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W.3d 880. 249 Ky. 101—Bayes v- 
BMlr, 261 S.W. 623, 199 Ky. 465. 

42. Ky.—^Harper v. Wilson, 8 S.W. 
2d 769, 223 Ky. 392—Towels v. 
Campbell, 264 S.W. 1107, 204 Ky. 
691, 60 A.L.R- 176. 

43. Ky.—Crawford v. Baker, 32 S.W. 
2d 340. 235 Ky. 784—Harper v. 
Wilson, S S.W.2d 769, 223 Ky. 392. 

44. Mlch.—Staub v. Tripp, 226 N.W. 
667, 248 Mich. 45, reversed on oth¬ 
er grrounds 236 N.W. 344, 253 Mich. 
633. 

46. Ky.—^Poxwell v. Justice, 231 S. 

W. 509, 191 Ky. 749. 

Tex.—^Preeman v. Anderson, Civ.App., 
319 S.W.2d 1081. 

Wash.—Whatcom TImber Co. v. 
Wright, 173 P. 724, 102 Wash. 666. 
Sorly mle has been xelaxed to the 
extent that when one who takcs un¬ 
der a deed attempts to take posses¬ 
sion of the property purchased and 
flnds onother claiming under a su¬ 
perior title* to his, and the latter 
denies him the right of possession 
and threatens enforcement of his 
rights through the courts or by pur- 
sulng other legal methods, such pur- 
chaser may, if outstanding title is 
superior to his own, resort to his 
remedy of suit for breach of war¬ 
ranty.—^Pelts V. Whltaker, Tex.Civ. 
App., 129 S.W.2d 682, error granted. 
3back of showlng of inabllity to take 
possession 

Where lands described in the fleld 
notes of a deed were located in a 
certain survey and because of a mls- 
take in applying the field notes to 
the ground the grantee went into 
possession of a tract in another sur¬ 
vey he could not, on bcing dispos- 
sessed by the owncr, claim ^ reim- 
bursement from his grantor 6n his 
covenant of warranty, there being 
nothing to show that the grantee 
could not take possession of all the 
land whioh his deed described.— 
Crump V. Wilson, Tex.Civ.AppL, 260 
S.W. 296, 
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(3) Adverse possession 

(4) Govemmental acts 

(5) Exercise of easement or other right 

(6) Legal process or proceedings 

(1) In General 

For tho purpose of a breach of a covenant of war- 
ranty» there is a sufficient eviction where thsre Is an 
implled or constructive eviction or such a disturbance in 
possession as to be equivalent to an actual eviction or 
ouster. 

Eviction, in the sense of a breach of warranty of 
title, is a deprivation of the enjoyment of the wholc 
or, as shown infra this section, a part of granted 
premiscs by reason of a paramount title or right.**® 
There may be an eviction, under paramount title 
or right, and a breach of warranty without any 
actual physical ouster, eviction, or dispossession,^^ 
as where there is an implied^® or constructive*® 
eviction, or such a disturbance in title and posses¬ 


sion as to be equivalent to an actual eviction or ous¬ 
ter.®® It is sufficient if the grantee is compelled to 
yield to a paramount title to prevent actual evic¬ 
tion,especially where the deed passed no title to 
the grantee,this being a constructive eviction.®® 
Also constructive eviction may be caused by the in- 
ability of the purchaser to obtain possession ;®* and 
where a grantor, without either title or possession, 
assumes to convey property with a covenant of war¬ 
ranty, there is at once a constructive eviction.®® 

In a particular case, there may be no constructive 
eviction®® or eviction of any kind.®*^ The doctrinc 
of constructive eviction has limitations which the 
court will not ignore where, to do so, would be with¬ 
out justification and would confuse the offices of 
covenants of seisin, and covenants of warranty.®® 
There is neither actual nor constructive eviction 
where the covenantee continues in possession,®® 


40. Mass.—Galllson v. Downinsr. 138 
N‘.E. 315, 244 Mass. 33. 

47. Cal.—Platner v. Vincent, 202 P. 
655. 187 Cat 443. 

lowa.—^McNair v. Sockriter, 201 N. 

W. 102, 199 lowa 1176. 

MIss.—Brunt v. McLaurln, 172 So. 
369, 178 Mlss. 86—Mlddleton v 
Howell. 90 So. 725, 127 Miss. 880. 
Tcx.—^Felts V, Whitalcer, Oiv.App.. 

129 S.W.2d 682, error granted. 
Oontra Blydenburgh v. Cotheal, 8 N. 
T.Super, 176—^Lanslng v. Van Al- 
styne, 2 Wend., N.T„ 563—Greenby 
V. Wilcocks, 2 Jobns., N.M., 1, 3 
Am.I>. 379. 

15 C.J. p 1289 note 92. 

48: Tcnn.—Cobb v. Sanders, 1 Teun. 
App. 326. 

49. Ark.—Haxnllton v. Farmer, 292 
S.W/ 683. 173 Ark. 341. 

Wliezo laad is wtld and nnoeoiipled, 
actual eviction is not necessary, as 
the iMiTamount title carries with it 
possession axnounting to constructive 
eviction.—Jerome Hardwood Lumber 
Co. v. Munsell, 275 S.W. 709, 169 
Ark. 201. 

501 Mass.—Galllson v. Downing, 138 
N.E. 315, 244 Mass. 33. 

BestxnotioiL of timber 
Mo.—Scott v. Tanner, App., 208 S.W. 
264. 

51. Ga.—^Mlzell v. Schubert, 121 S.E. 

852, 31 Ga.App. 651. 
lilass.—Galllson v. Downing, 138 N. 

E. 315, 244 Mass. 83. 

Miss.—^Mlddleton v. Howell, 90 So. 
725, 127 Miss. 880. 

NJr.-^reenwood v. Robblns, 164 A.: 

333, 108 N.J.Eq. 122. 

15 aJ. p 1289 note 94. 

MopelMS eontest 

A wairantee need not flght in court 
or otherwlse a force he cannot re- 
sist or make a hopeless contest of; 


anothei^s right to title before he can 
vield to the title, right, or clalm and 
maintain actlon for breach of war¬ 
ranty.—Felts V. Whitaker, Tex.Civ. 
.A.pp., 129 S.W.2d 682, error granted. 
Ziaok of uexitorlous defense 

Where the holder of the superior 
title actlvely and afflrmatlvely as- 
serts his clalm and demands a re- 
^ease from the covenantee, and the 
latter makes an unsuccessful effort 
to acQulre the superior title, he is 
not required to assert a defense, 
wholly without merit, under the title 
conveyed to hlm, but instead may 
srield the superior title and resort 
to the warranty.—^Love v. Minerva 
Petroleum Corporation. Tex.Civ.App., 
105 S.W.2d 892. 

Constant f ear of law suit 

Where a house on the improved 
premlses in question encroaches on 
adjacent property and, if it is not 
removed, the covenantee will Uve 
constantly in fear of a law suit, he 
may remove the house and recover 
the cost of removal from the cove- 
nantor, even though the adjoining 
owner probably couid not require re- 
moval because the existence of the 
encroachment for more than ten 
years created a continuous apparent 
servitudew—SchlU v. Churchlll, 123 
So. 139, 11 La.App. 181. 

Surrendev xlghtfiil under olronnau 
stanoes 

Where land for which grantee had 
contracted to pay ten thousand dol- 
lars was advertlsed for sale with 
other lands under a deed of^trust, 
securing notes for twenty-seven 
thousand dollars, and grantee made 
unsuccessful effort to induce gran- 
tors to discharge encumbrance or 
protect his title from the sale, his 
surrender of possession, which he 
had a right, under the drcumstances, 
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to make, did not preclude hlm from 
recovering from grantors for breach 
of warranty of title.—^utton v. Can- 
non, 100 So. 24, 135 Miss. 368. 

S3. Kan.—^BoUnger v. Brake, 45 P. 
950, 4 KAn.App. 180. 

53. N.Y.—Stanton v. Conley, 278 N. 
T.S. 275, 244 App.Dlv. 84. 

54. Mont—Green v. Baker, 214 P. 
88, 66 Mont 568. 

Fossession of xights and privUeges 
There is a constructive eviction 
where, at the time of the convey- 
ance, there is an outstanding royalty 
right attachlng to.the Initial produc- 
tion of oil which makes it Imprac- 
ticable for any one to drlll for oil 
on the site and prevents the cove¬ 
nantee from ever possesslng the 
rights and privileges warranted to 
him,—Compton v. Trico Oil Co., Tex. 
Civ.App., 120 S.W.2d 634, error re- 
fused. 

55. N.D.—Bull V. Beiseker, 113 N.W. 
870, 16 N.D. 290, 14 L.R.A..N.S., 614. 

15 C.J. p 1288 note 85. 

56. Ark.—^Hamilton v. Farmer, 292 
S.W. 683, 173 Ark. 341. 

57. ICattars held not to oonstitute 
•vlotlon 

(1) Outstanding paramount title.— 
Hamilton v. Farmer, 292 S.W. 683, 
173 Ark. 341. 

■ (2) Defect in covenantee’s title.— 
Lindner v. Leipold, 6 Pa.l>i8t. & Co. 
498. 

(8) Deduction of amount of out¬ 
standing local assessment from price 
on resale.—Sturmer v. Holden, 218 N. 
Y.S. 839, 216 App.Div. 33. 

58. N.J.—Greenwood v. Robblns, 154 
A. 333, 108 N.J.Eq. 122. 

50. N.Y.—Stanton v. Conley, 278 N. 
Y.S. 276, 244 App.Div. 84. 
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or at least where he has actual, undisturbed, undis- 
puted, and unchallenged possession.®® Where the 
covenantee continues to occupy*the premises, there 
is a constructive eviction oniy when he submits by 
valid attornment to 'a claim by title paramount, so 
that, although continuing in possession, he ceases 
to hold under the subordinate title and begins a 
new holding under the paramount title.6i There 
is no eviction where the covenantee has not yielded 
to a paramount title and is not in a situation rc- 
quiring him to yield presently to such a title as a 
matter of legal duty.®2 Also a purely voluntary 
surrender of possession, without threat, menaee, or 
well-foundcd belief that the outstanding title or 
right will be presently asserted or enforced, is not 
a constructive eviction.®^ 

Pari of premises. There may be an eviction op- 
erating as a breach of a covenant df warranty 
where the 'covenantee is ousted from, deprived of 
the enjoyment of, or forced to yield to, a paramount 
title to a part of the premises conveyed,®^ although 
it has been held that an eviction from the occupied 
portion of a tract is not an eviction from the con¬ 
structive possession of the unoccupied portion.®^ 

t2) Purchase or Extinguishment of Out¬ 
standing Title or Encumbrance 

A sufficient constructive eviction exists where, to 
prevent an actuai eviction, the covenantee purchases 
an outstanding paramount title, or removes a iawfui, 
existlng encumbrance, asserted against him on the iand 
under such circumstances as to induce a well founded 
belief that it will be enforced. 

There is a sufficient eviction to amount to a 
breach of a covenant of warranty when, to pre¬ 
vent an eviction, the covenantee purchases an out¬ 
standing paramount title asserted against him.®® 
In Mississippi, while an action technically 'for 
breach of warranty would not lie, for want of a sui^ 


ficient eviction, where the paramount title was so 
purchased, yet an equivalent remedy was afforded 
by an action in assumpsit, or by suit in cquity, 
and since the abolition of forms of action by the 
code the general rule may be said to prcvail in 
Mississippi.®^ However, the purchase of an out¬ 
standing title is a constructive eviction when, and 
only when, the covenantee may be said to suffer an 
involuntary loss, as where an entry is made, suit 
is brought, or the outstanding title is asserted in 
some way and under such circumstances as in¬ 
duce a well founded belief that it will be enforced 
and under the menaee thereof the covenantee pur¬ 
chases the adverse title.®® Under a statute, con- 
sidered infra § 112 b (6), making the commence- 
ment of a suit menacing possession an element of 
a cause of action on a covenant of warranty, the 
purchase of a paramount title will not support a 
suit on the covenant.®® 

Under a covenant of general warranty, the cove¬ 
nantee or his successor in right may, without await- 
ing actual eviction, pay and remove a lawful, exist- 
ing mortgage or other encumbrance asserted against 
the land, and recover the amount so paid from the 
covenantor.*^® 

(3) Adverse Possession 

Adverse possession by a third person under para¬ 
mount title or color of title at the date of the convey- 
ance, as distinguished from adverse possession subse- 
quent to the conveyance or a mere intruslon on land or a 
tortious possession without title or color of title, Is a 
sufficient eviction to constitute a breach of a covenant 
of warranty. 

Adverse possession at the time of the conveyance 
of a third person by virtue of a paramount thle is 
regarded as a sufficient eviction at that time to con¬ 
stitute a breach of the covenant of warranty 
and it has been held that a grantor, by refusing to 


ea Pa.—Strong v. Nesbitt, 110 A. 
260. 267 Pa. 294. 

Befasal of vexidee of oovenoatee to 
aocept title is not a constructive 
eviction. the covenantee not heing 
disturhed in his possession.—^Llndner 
V. Leipold, 5 Pa.Dist. & Co. 498. 

ei. NT.Y.—Sturmer v. Holden, 213 N. 

T.S. 339, 216 App.Div. 33. 

32 . Ga.—^McElmurray v. Marshall, 
141 S.B. 670, 37 Ga.App. 725. 

Mass.—Gallison v. Downing, 138 N. 
B. 316. 244 Mass. 33. 

63. N.J.—Greenwood v. Rohhins, 164 
A 333, 108 N.J.Bq. 122. 

64 . Idaho.—Bliss Town-Slte Co. v. 
Morrls-Roberts Co., 190 P. 1028, 33 
Idaho 110. 

Mass.—Gallison v. Downing, 138 N.B. 

315. 244 Mass. 33. j 

16 C.J. p 1289 note 1. 


65. Miss,—Green v, Irving, 64 Miss. 
460. 28 Am.R. 360. 

ea Okl.—^Bronaugh v. John, 221 P. 
32, 96.Okl. 164. 

b6 C.J. p 1289 note 99, p 1290 note 9. 
87. Miss.—Coopwood v. McCandless, 
64 So. 1007, 99 Miss. 364. 

16 C.J. p 1290 notes 11-16. 
ea N.J.—Kellog V. Platt, 33 N.J. 
Law 328—Greenwood v. Rohhins, 
164 A 338, 108 N.J.Bq. 122. 

69. Colo.—^Ernst v. St. Clair, 206 P. 
799, 71 Colo. 368. 

70. Ala.—^Dothan Nat. Bank v. Hol- 
lis, 103 So. 689, 212 Ala. 628. 

Gcl—C heatham v. Palmer, 167 S.B. 
622, 176 Ga. 227. 

S.C.--Morris v. Lain, 180 S.B. 206, 176 
S.C. 310, 100 AL.R. 1189. 

Jndgment 

(1) The rule has been consldered 
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applicable to the payment of an en- 
cumhrance consisting of a judgment 
lien.—Pee Dee Naval Stores Co. v. 
Hamer, 76 S.B. 695, 92 S.C. 423. 

<2) In some early cases, however, 
a different conclusion was reached. 
Ind.—^Hannah v. Henderson, 4 Ind. 
174. 

La.—Murray v. Bacon, 7 Mart.,N,S„ 
271. 

71. lowa»—Plsher v. Paup, 180 N.W, 
167, 191 lowa 296. 

Ky.—^Pioneer Coal Co. v. Asher, 276 
S.W. 487, 210 Ky. 498, motion over- 
ruled 278 S.W. 883, 212 Ky. 286. 
Tenn.—^Kitchen-Miller Co. v. Kern, 
91 S.W.2d 291, 293, 170 Tenn. 10, 
citlng Oorpu» guris. 

Wash.—Whatcom Timher Co. v. 

Wright, 173 P. 724, 102 Wash. 666. 
16 C.J. p 1290 note ;a 
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allow his grantee to enter and enjoy the premises 
conveyed and by maintaining an adverse interest in 
himself, commits a breach of his covenant of war- 
ranty.72 jf covenantor had no title, possession 
of third persons under color of title is sufficient to 
constitute a breach.'^^ Where, however, the para- 
mount title is in the warrantor, a tortious adverse 
possession does not constitute a breach of the 
covenant nor is it breached by the acquisition 
of title by a third person by adverse possession sub- 
sequent to the date of the conveyance and a 
mere intrusion on vacant land by one exercising no 
hostile or adverse possession is not such an evic- 
tion as to constitute a breach of the covenant of 
warranty in a deed to such landJS 

Hostile possession by govemment see infra § 112 
b (4). 

(4) Govemmental Acts 

Some, although not other, acts of the United States, 
a state, or a munleipal Corporation may constitute, or 
be equlvalent to, an eviction. 

Where the title to land attempted to be conveyed 
is in the public, there is such a hostile possession 
as amounts to an eviction the instant the deed is 
made.^*^ However, this doctrine has been rejected 
as to tidal lands in an eastem state, which present 
a situation differing radically from public lands in 
a Western state held for settlement and preemption, 
and the view is taken that a constructive eviction 
should not be found to exist by reason of the single 
circumstance that title to tidal land is in the state 
where the covenantee is in possession which is 
peaceable and undisturbed and in no way chal- 
lenged or threatened.^^ An eviction or the equiva- 
lent thereof may cunsist of: The final decision of 
the land department upon questions of title 
a sale of land by the govemment action of 


the state, through its duly constituted authorities, 
in forfeiting a survey;*i or a grant of lands, pre- 
sumptively belonging to the state, by the legislature 
to a village and the laying out of a Street thereon 
by the latter.®^ On the otheh hand, a refusal to 
confirm a claim under a Spanish grant does not 
amount to an eviction;83 and a United States sur- 
vey of the whole land along a stream on which the 
tract sold is situated, over which the surveyors must 
have passed, is not an eviction.®^ 

(5) Exercise of Easement or Other Right 

The exerclee of an easement or other paramount 
right In the premises conveyed prevents the covenantee 
from having the free use of the property and Is a suffi¬ 
cient eviction. 

The assertion and exercise of an easement or 
other paramount right in premises conveyed with 
a covenant of warranty effectually prevents the 
covenantee from having the free use of the prop¬ 
erty and is a sufficient eviction to constitute a 
breach of the covenant.35 The flowing of lands, un¬ 
der a prior grant, constitutes an eviction within a 
covenant of warranty,36 at least as to the land so 
overflowed;37 but it has also been held that the di- 
version of water from a stream passing through 
land conveyed with warranty is not a breach of the 

covenant.38 

(6) Legal Process or Proceedings 

Subject to some variatiori In particular statos or In 
cases where there are no other matters sufficient to con¬ 
stitute an eviction, a Judgment, or process or sale there- 
under, or any deprlvation or yleldlng of possession by 
vlrtue of a legal proceeding, may be sufficient, but not 
necessary, to constitute an eviction. 

A deprivation or yielding of possession by virtue 
of a legal proceeding constitutes an eviction.38 
It has been held that the covenantee cannot recover 
on the warranty if he surrenders possession with- 


T2. Ohlo.—Jones v. Tlmmons, 21 
Ohio St 696. 

73. Ala.—Caldwell v. Eirkpatrick, 6 
Ala. 60. 41 Am.D. 30. 

15 C.J. p 1291 note 17. 

74. U.S.—^Peters v. Bowman, MIss., 
98 tJ.S. 56, 25 Li.Ed. 91—Noonan v*. 

.Lee, Wis., 2 Black 499, 17 L.Ed. 
278. 

7& Tex.—^Pelts v. Whitaker, Cj r. 
App., 129 S.W.2d 682, error granted 
—Schwarz v. Jones, 122 S.W. 966. 
67 Tex.Civ.App. 603. 

781 Wis.—^McLennan v. Prentlce, 65 
N.W. 764, 85 Wis. 427. 

15.C.J. p 1291 note 21. 

77. N.M.—^Beecher v, Tinnln, 189 P. 
44, 26 N.M. 59. 

N.a—SCover v, McAden, 112 S.B. 817, 
183 N.a 641. 

15 aj. p 1292 ttote 49. 


Assertion of pammonat title is not 
necessary to amount to a construc¬ 
tive eviction where the paramount ti¬ 
tle is in the state or the' United 
States.—Seldon v. Dudley E. Jones 
Co., 85 S.W, 778, 74 Ark. 348. 

CoepuB JnilB is olted in a case 
which holds, however, that hy rea¬ 
son of a statute reguirlngr a -suit, 
eviction alone is not enougrh.—^Ernst 
V. St Clair, 206 P. 799, 800, 71 Colo, 
353. 

7a N.J.—Greenwood v. Robbins, 154 
A. 333, 108 N.J.Eq. 122. 

79 La.—^Butler v. Watts, 18 La. 
Ann. 390. 

80 . Miss.—Green v. Irvlnfir, 64 Miss. 
460, 28 Am.R. 860-~-Olenn v.'This- 
tle. 23 Miss. 42. 
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ei, Tex.—Shannon v. Childers, Clv. 
App., 202 S.W. 1030, error refused. 

82. N.T.—Baker v. Johnson, 166 N. 
Y.S. 226, 178 App.Dlv. 230. 

83. La.—^Rightor v. Kohn, 16 La 
601—Bessy v. Pintado, 3 La. 48S. 

8t La—^Keene v. Clark, 8 La 114. 

85. Md.—Wempe v. Schoentag, 163 
A. 868, 163 Md. 647. 

15 C.J. p 1292 note 42. 

88. Mass.—Smlth v. Richards, 28 N. 
E. 1132, 166 Mass. 79. 

87- Me.—^Harrlngton v. Bean, 36 A. 
986, 89 Ma 470. 

88- Conn.—^Mitchell v. Warner, 6 
Conn. 497. 

16 C.J. p 1292 note 46. < 

89. Ga—^Reese v. Manget 186 S.B. 
880, 63 GaApp. 637. 
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out any action having been brought to obtain pos- 
session;®® and, by virtue of statute, a covenantee 
actually in possession may have no right of action 
for breach of covenant of warranty until his pos¬ 
session is menaced by the commencement of legal 
proceedings to obtain possession.si However, the 
mere bringing of suit against the covenantee, not 
being dispossession, is not an eviction,®2 ^or is a 
verdict in ejectment not followed by a judgmcnt.®^ 

Judgni^nts generally, According to the modern 
authorities and the weight of authority generally, 
a final judgment or decree adverse to the covenan- 
tce’s title or right to possession is sufficient evic- 
tion, or a sufficient substitute for, or equivalent of, 
eviction, to entitie him to sue for brcach of the 
covenant of warranty,provided the judgment 
is not void as to him;95 there are some au¬ 
thorities which contend that an adverse judgment 
in ejectment is not of itself an eviction such as 
will support an action for breach of a covenant of 
warra^ity.^® At any rate, there may be a judgment 
or decree which does not constitute or amount to 
an eviction, such as an altemative judgment or de¬ 
cree,a decree determining the existence of a 
contingency but not establishing any ojitstanding 
paramount title in any one who can presently as- 
sert an adverse claim,^^ or a judgment, finding, or 
adjudication that a person other than the cove¬ 
nantee is the owner of a fractional interest, sub- 
ject to a life estate and without right to posses¬ 
sion until the death of the life tenant.^® Since, 
as indicated in the CJ,S. title Navigable Waters § 
109, also 45 CJ. p 559 note 64, the owncrship of 
tidcwater flats is subject to the public easement 


of the right of general navigation, a judgment de- 
claring certain buildings erected on such premises 
a nuisance is not such an eviction as will constitute 
a breach of the covenant of warranty.^ 

A judgment perpetually enjoining a grantee from 
using an easement which his grantor assumed to 
convey to him may be treated as an eviction 
but it is otherwise as to a temporary injunction 
against violation of building restrictions.3 

It has variously been held that: Rendition of a 
money judgment in favor of persons holding an out- 
standing title in a suit to quiet title brought by one 
to whom land had been conveyed with covenants of 
warranty amounts to such an eviction as con- 
stitutes a breach;^ a judgment for damages only, 
not establishing title and not constituting a bar to 
an action in ejectment, is not in effect, an evic¬ 
tion and that a personal judgment or decree for 
a sum in lieu of dower does^ or does not^ amount 
to an eviction. 

In some States nothing less than a judgment con- 
stitutes sufficient eviction but the general rule' 
seems to be otherwise,® it being permissible for the 
covenantee to yield notwithstanding there has been 
no judgment in ejectment against him,i® and, as 
shown above in § 112 b (1), it not being necessary 
for him to wage a hopeless contest before yield- 
ing. Where he does not yield, nothing short of a 
final judgment or decree amounts to an eviction.^l 

Exeeution or other process. While it is not 
cssential to an eviction that it be under, or by 
force of, legal process issued on or under a judg- 
ment,l2 a dispossession by physical compulsion un- 


90. La.—Minor v. Alexander, 6 Rob. 
166. 

91. Colo.—Stone v. Rozlcb, 297 P. 
909. 88 Colo. 399. 

Statute contemplates snlt in conzt 
for possession of the land, and not 
merely proceedings by a state board 
to sell the land.—^Emst v. St. Clair, 
206 P. 799, 71 Colo. 363. 

92. Mass.—Gallison v. Downing, 138 
N.E. 315, 244 Mass. 33. 

93. N.Y.—Miller v. Avery, 2 Barb. 
Ch. 682. 

94. U.S.—Edgemont Coal Co. v. Ash- 
er, D.C.Ky., 298 F. 1000. 

Ind.—^Van Dyke v. Replogle,' 8 N.B,2d 
95, 103 Ind.App. 372. 

Ky.—^Isaacs v. Maupln, 231 S.W. 49, 
191 Ky. 627. 

Mass.—Gallison v. Downlng, 138 N. 

E. 315, 244 Mass. 33. 

OkL—^Bronau^h v. John, 221 P. .32. 

96 Okl. 164. 

15 C.J. p 1291 note 24. 

9B. Ky.—f>rltchard v. Smlth, 64 S. 
W, 717, 107 Ky. 483, 21 Ky.L. 1197. 


90W Del.—Evans v Dewis, 5 Del. 
162. 

15 C.J. p 1291 note 32. 

97. 111.—Klrkendall v. Keogh, 2 111. 
App. 492. 

Tex,—^Hall v. Pierson, 1 Tex.A.Clv. 

Cas. 8 1210. 

15 C.J. p 1291 note 30. 

98. lowa.—^McNair v. Sockriter, 201 
N.W. 102, 199 lowa li76. 

99 Ark.—^Hamilton v. Farmer, 292 
S.W. 683, 173 Ark. 841. 

1. Me.—^Montgomery v. Reed, 69 Me. 
610 . 

2 . Ind.—Scheible v. Slagle, 89 Ind. 
323. 

3. Mass.—Gallison v. Downlng, 138 
N.E. 316, 244 Mass. 33. 

4. Ind.—Sarlls v. Beckman, 104 N.E. 
698, 55 Ind.App. 638. 

5. Ky.—Eversole v, Loulsville & N. 
R. Co., 290 S.W. 467, 217 Ky. 601. 

6. K.C.—Jackson v. Hanna, 53 N.C. 
188. 


S.C.—De Witt V. Dowling, 91 S.B. 
1040, 107 S.C. 61. 

7. Ohio.—Johnson v. Nyce, 17 Ohio 
66. 49 Am.D. 444—^Tuite v. Miller, 
10 Ohio 382. 

Xt l8 doTibted whether the rule an- 
nounccd in the above cases would 
oiow be followed by the supreme 
court.—^Weyer v. Sager, 2l’ Ohio C^r. 
Gt. 710. 

8. U.S.—Edgemont Coal Co. v. Ash- 
er, D.C.Ky., 298 P. 1000. 

Ky.—Grocn v. Hammons, 22 S.W.2d 
422, 232 Ky. 59. 

16 C.J. p 1289 note 96. 

9. U.S.—^Edgemont Coal Co. v. Ash- 
er, D.C.Ky., 298 P. 1000. 

10. Mo.—^Baker v. Harvey, 179 S.W. 
986. 192 Mo.App. 697. 

11. Mass.—Gallison v. Downlng, 138 
N.E. 315, 244 Mass. 33. 

18. U.S.—^Edgemont Coal Co. v. Ash- 
er, D.C.Ky., 298 F, 1000. 

N.C.—Gover v. McAden, 112 S.E. 817, 
183 N.C. 641. 
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der process of law is an actual^® cviction.i4 The 
Icvy of an execution against the covenantor on lands 
conveycd with covenant of warranty has been held 
such an eviction of the covenantee as to entitle him 
to an action on the covenant but it has also been 
held that, where, after a sale of land, it is seized 
under an execution against the vendor and bought 
in by the vendce, the sherifFs deed transferring 
only the vendor*s title, there is no eviction which 
will entitle the vendee to any claim except to be rc- 
imburscd the price of adjudication.^® 

The forcdosiire of a mortgage or other lien is a 
sufficient constructive eviction to entitle the cove¬ 
nantee to sue for breach of the covenant of war¬ 
ranty,unless the foreclosure sale is invalid as to 
him because he was not made a party to the pro- 
ceeding^.18 This rule applies although the pur- 
chaser at the sale is the covenantee himself^® or 
his tenant;20 and it has been held that the cove¬ 
nantee ismot deprived of his right of action by the 
subsequent reversal of the judgment under which 
the sale was made.^^ There is an eviction where 
the mortgagee takes possession under the judg¬ 
ment of foreclosure,22 or the purchaser at the fore¬ 
closure sale takes possession under the title which 


he receives,^^ or there is an ouster of the covenan¬ 
tee under a writ of possession obtained by the pur- 
chascr.24 So too, where upon condition broken the 
mortgagee may enter, such entry by him will con¬ 
stitute a sufficient constructive eviction to en- 
able the covenantee to sue for breach of the cove- 
nant.26 However, it is held that a foreclosure 
judgment alone does not constitute a breach of a 
covenant of warranty and that no cause of ac¬ 
tion for breach of the covenant arises until the land 
is sold under the judgment.26 Indeed, there is 
early authority for the view that even a sale is not 
a breach where no deed has been exccuted to the 
purchaser and no suit to obtain possession has been 
begun by him.27 A foreclosure of, or a proceed- 
ing to foreclose, a purchase-money mortgage giv- 
en by the covenantee to the covenantor does not 
give rise to a right of action on the covenant.28 

§ 113. Covenant as to Use of Property 

Questions relating to the performance or breach 
of covenants conceming the use of property are 
discussed in the CJ.S. title Deeds §§ 163-166, 169, 
also 18 CJ. passim p 386 note 16-p 393 note 7; p 
402 note 7-p 404 note 27. 


IV. AOTIOirS FOR BREACH 


§ 114- Nature and Form of Remedy 

Thd usuaf remedy for breach of covenant la an ac- 
tJon at law for damggea, altiiouflii In a proper case 
equitabte relief may be secured. 

The usuai remedy for a breach of a covenant is 


an action at law for damages.29 While under cer- 
tain circumstances, account, assumpsit, or debt may 
lie, as shown in the title Actions § 36, the most 
usuai form of remedy at common law is an action 
of covenant to recover damages.^o 


13. N.T.—Stanton v. Conley. 278 N. 
T.S. 275, 244 App.Div. 84. 

14. Mass.—Gallison v- Downins:, 138 
N.E. 315. 244 Mass. 33. 

15. Mass.—^WWtney v. Plnsmore. 6 
Cush. 124. 

15 C.J. p 1292 note 40. 
la La.—^Landry v. Gamet. 1 Rob. 
362. 

17. Tex.—Sherman v. Plner, Civ. i 
App.. 91 S.W.2d 1185. 

15 C.J. p 1291 note 34. 

1«. IlL—OhlinflT V. Luitjens, 32 IIL 
23. 

15 C.J. p 1291 note 35. 

13. IIL—Claycomb v. Munger, 61 IIL 
373. 

N.Y.—Cowdrey v. Coit, 44 N.T. 382, 
4 AncLR. 690, reverslnfl: 26 N.T. 
Super. 210. 

flO. N.jr. —Stewart v. Drake. 9 N.J. 
Law 139. 

81. Ohio.—Sznith v. Dizon. 27 Ohio 
St. 471. 

88. Conn.—Zandri v, Tendler. 193 A. 
598. 128 Conn. 117, 111 A.L.R. 1280. 


38- Pa.—^Herbert v. Northern Trust 
Co., 1X2 A. 471, 269 Pa. 806. 

84. Ky.—Bynum v. Balley, 2.65 S.W. 
1110, 205 Ky. 384, 

35. Mass.—^Pumas v. Dur^n, 119 
Mass. 500, 20 Am.Il. 841—^Whlte v. 
Whltney, 3 Mete, 81—-Tufts v. 
•Adams, 8 I>ick. 547, 

20. Tex.—^Davis v. Teal, Civ.App., 
200 S.W. 1166. I 

27. Ind.—Reasoner v. Bdmundson, 6 
Ind. 396. 

15 C.J. p 1291 note 88. 

38 , Colo.—Stone v. Rozich, 297 P. 
999, 88 Colo. 899. 

Tenn.—Cobb v. Sanders, 1 Tenn-App. 
326. 

89. Tex.—Pauli v. City of Dallas. 
Civ.App., 97 S.W.2d 1031. error dis- 
missed—^Kershner v. Walcott, Clv. 
App., 285 S.W, 902, reversed* on 
other «rrounds Walcott v. Kershner, 
Com.App., 291 S.W. 196—Wilbarger 
Couuty V. Rohinson. 23 S.W. 828, 
6 Tex.Clv.App. 10. 

Va.—^Hurst v. Williams, 160 S.R 24 
157 Va. 124. 


XTo remedy in rem 

Breach of a covenant runnlng* with 
the land imposes a personal liabllity 
for damagres, and does not impose a 
lien on the land in the nature of a 
judgrment In rem.—Gulld v. Walils, 
40 P.2d 737, 160 Or. 69, supplemented 
In other respects 41 P.2d 1119, 160 
Or. 69, rehearing denied 42 P.2d 916, 
160 Or. 69. 

of octloii'* substantive' 

The obllgatlon of a warranty and 
the right of action for its breach are 
both matters of substantive law, and 
the "right of action" should not be 
distingulshed and regarded as matter 
of remedy or of adjective law.—Car- 
penter v. Hemdon, 136 So. 677, 173 
La. 239. 

30. Tex.—Tinkle v. Tinkle, Civ.App., 
110 S.W.2d 239, 240, clting Corpus 
JxoOm, 

16 C.J. p 1292 notes 56, 56. 

Action of covenant see title Cove¬ 
nant, Action of. 

Oovensat not ruimiiig with 
The remedy for a breach of cove¬ 
nant which does not run with the 
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§ 115 


While an action on the covenants of a deed lies 
only at law,3i nevertheless, for matters which are 
peculiarly within equity jurisdiction, relief may be 
had in equity,®^ and such jurisdiction is not confined 
by the limitations, nor founded on the principies, 
of an action of covenant in courts of law.33 Re¬ 
lief may be had in equity where an assignee of a 
claim for breach of warranty takes only a part of 
the claim,34 or in proper cases when the grantor is 
insolvent,3S although equitable relief will not be 
granted where no adequate ground therefor ex- 
ists,36 and where enforcement of covenants would 
be inequitable, equity may decline to act and leave 
the parties to their action at law.37 

Neither a court of law nor of equity has juris¬ 
diction to make whole a party damaged by a broken 
covenant of title by taking from the party in de- 
fault an equal quantity of his land and bestowing 
it on the party injured.38 The remedy on a decd 
containing covenants inter partes must depend on 
its terms considered with reference to the interest 
of the several individuals who are parties in the 
deed.33 Sihce a grantee cannot recover for breach 
of a covenant for eviction from land not embraced 
in the deed, although it was intended to be included 
in the description, as shown infra § 116, the gran- 
tee*s remedy in such a case is by procecdings in 


equity to correct the deed, and not by an action on 
the covenants.40 The remedy for breach of a cove¬ 
nant to support, in consideration of ‘a conveyance 
of land, is not an action for cancellation of the 
deed, but for damages or specific performance.41 

Where the deed stipulates the reniedy, such stip- 
ulation may be controlling.43 

Election of remedies, A defrauded vendee may 
have his election in a proper case to sue in tort for 
the fraud or in contract for breach of the cove¬ 
nants of warranty in his deed, but if he relies on 
the covenants, he must confine himself to such reme¬ 
dy.4 3 Where a covenant is coupled with a condi- 
tion subsequent, the grantor may have an election 
to proceed on the one or the other.44 A rail- 
road^s breach of covenant in a deed to it to ditch 
and fenee its right of way may afford the grantor 
an election to sue for specific performance, or for 
damages to land, or for injury to crops.46 

§ 115. What Law Govems 

The remedies on real covenants are governed by the 
law of the state wherein the land Is located and by the 
law in force at the time of the making of the covenant. 

The remedies on a real covenant running with 
the land are governed by the laws of the state 
wherein the land is located.46 In ali cases, the 


land Is by an action at law when 
same Is adequate.—Lowery v. May, 
104 So. 5, 213 Ala. 66. 

BespondiiLflr Ixi diaanagres 
The logal responsibility of non- 
fulflllment of a covenant is that the 
X)arty violating the covenant must 
respond in damages.—In re Gaffers’ 
B3tate, 5 N.T.S.2d 671, 254 App.Dlv. 
448. 

31. Ohlo.—^Milllson v. Drake, 176 
N.E. 34, 37 Ohio App. 559, af- 
flrmed 174 N.B. 776, 123 Ohio St. 
249. 

32. Ala.—^Lowery v. May, 104 So. 6, 
213 Ala. 66. 

Pa.—^Molony v. Belzer, 14 Pa.Dist 
& Co., 781, 46 Montg.Oo. 262. 

Tenn.—^Kenyon v. Russell, 5 Tenn. 
App. 401. 

15 C.J. p 1292 notes 59, 60. 
Snforcement of oovenants by i>ersoiLS 
not parties 

Action to enforce restrictive cove¬ 
nants by persons not parties there- 
to is equitable.—Clem v. Valentine, 
141 A. 710, 115 Md, 19. 

Where covenant is dependent, the 
fallure to perform it entitles the oth- 
er party to the contract to rescls- 
slon.—Southern Colonizatlon Co. v. 
Derfler, 75 So. 790, 73 Fla. 924, L.R.A. 
1917F 744. 

33. Mfl.—Clem v. Valentine, 141 A. 
710, 115 Md. 19. 


34. W.Va.—^McConaughey v. Ben- 
nett, 40 S.E. 540, 50 W.Va. 172. 

35. Mo.—^Heady v. Hollman, 168 S. 

W. 19, 251 Mo. 632—Dudley v. 

Waldrop, App., 183 S.W. 1096. 

15 C.J. p 1293 note 62. 

36. Ky.—Shepherd v. Laviers, 209 S. 
W. 17, 183 Ky. 246. 

Va.—^Hurst v. Williams, 160 S.E. 24, 
167 Va. 124. 

Besolssion 

The remedy for breach of covenant 
which is not. a condition on which 
title rests is action for damages, and 
suit for rescission will not lie ex- 
cept for fraud in the transactlon.— 
Johnson v. Johnson, Tex.Clv.App., 272 
S.W. 226. 

37. Fla.—^Edgewater Besudi Hotel 
Corporation v. ^ishop, 163 So. 214, 
120 Fla. 623. 

Tenn.—^Brown v. Walker, 14 Tenn. 
App. 587. 

38. Pa.—^Doyle v. Brundred, 41 A. 
1107, 189 Pa. 113. 

39. Vt—Sharp v. Cpnkling, 16 Vt. 
355. 

Conn.—^Broadway v. Buxton, 43 
Conn. 282. 

41. Mo.—^Reynolds v. Reynolds, 136 
S.W. 411, 234 Mo. 144. 

Tex.—Elliott v. ElUott, 109 S.W. 216, 
1142, 60 Tex.Clv.App. 272. 
i 16 C.J. p 1293 note 69. 
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42. Ohio.—New York Cent. R. Co. v. 
City of Bucyrus, 186 NE. 460, 126 
Ohio St. 568, followed in Bush v. 
Hague, 191 N.E. 5, 128 Ohio St. 342. 

Ky.—Sellars v. Adams, 228 S.W. 
424, 190 Ky. 723. 

44. Va.—^Neal v. State-Planters Bank 
& Trust Co., 184 S.E. 203, 166 Va. 
158. 

45. Ky.—Chlcago, M. & G. R. Co. v. 
Dodds & Johnson, 131 S.W. 666, 167 
Ky. 624. 

46. Ala.—^Murphree v. Starrett, 163 
So. 647, 231 Ala. 123. 

Ky.—^Harriss v. Muslc, 246 S.W. 845, 
197 Ky. 114. 

15 C.J. p 1293 notes 71, 72. 

Law goveming construction and ef- 
fect of: 

Personal covenants see supra $21. 
Real covenants see supra S 05. 

Bxpenses of Utigation 

Law of state in which land was 
located, where parties contracted. and 
where Utigation out of which claim 
arose was commenced and conclud- 
ed controlled right to recover ex¬ 
penses, including attomeys' fees, in 
action for breach of covenant of gen- 
eral warranty.—Richmond Fairfleld 
Ry. Co. V. U. S. Housing Corpora¬ 
tion, 72 F.2d 78, 63 App.D.C. 285. 
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law in force at the time of sale determines the 

vendor’s obligation on his covenants-^7 

§ 116. Grounds of Aetion in General 

A breach of a valid covenant constftutes a cause of 
action, although fn the absence of actual injury no more 
than nominal damages may be recovered. 

A breach of covenant confers a right of action 
on the covenantee as in the case of a breach of any 
other kind of contract,^^ and whatever constitutes 
a breach of a covenant furnishes a ground of ac¬ 
tion thereon,^^ and it has been held that this is 
true notwithstanding no actual loss was sustained 
by reason of the breach, although this doctrine is 
not adhered to in ali cases and with respect to 
covenants restricting the use of land, it has been 
said that an indispensable element of an action to 
cnforce them is that its enforcement will benefit 
the party suing or its violation will injure him.52 
As pointed out infra §§ 142-150, it is well settied 
that unless actual loss has been occasioned by 
breach of a covenant, only nominal damages can be 
recovered. 

The exeeution of a purchase-money xaortgage 
does not extinguish the mortgagor’s right of action 
for subsequently broken covenants in the deed to 
him.53 A void judgmcnt of eviction is no ground 


of action for breach of a covenant of warranty,B4 
nor is an eviction from land not embraced in the 
deed;55 notwithstanding the deed was intended to 
cover land not embraced in the description 
and it has been held that an action for breach of 
the warranty contained in the covenants of a deed 
does not arise out of the act of the vendor in fraud- 
ulently concealing from, or misrepresenting to, the 
purchaser the boundaries of the property convey- 
ed.57 

A grantee under a void deed cannot recover on 
the warranty of his grantors, although if the deed 
was made by mistake as to the interests of the par¬ 
ties the grantee may recover back the purchase 
money.68 A grantee with covenants of warranty 
who voluntarily purchases an outstanding title 
after he has conveyed the land cannot recover on 
his grantor^s warranty.®^ An action for breach of 
a covenant of seisin is available only to grantee 
where the title continues in a third person when 
the action is brought.®® Mutual mistake, later cor- 
rected, in including plaintifFs land in a conveyance 
to a third person does not deprive plaintiff of own- 
ership so as to preclude his recovery on a war¬ 
ranty on such land. 81 

While each breach of a covenant is itself a sepa- 


Irft.—^Dumford^s Succ., 8 Rob. 
488. 11 Rob. 183—Elwards v. Mar¬ 
tin, 19 La. 284—^Fletcher v. Cave- 
lier, 10 La. 116. 

S.C.—Aiken v. McDonald, 20 S.B. 796, 
43 S.C. 29, 49 Am.S.R. 817. 

48. Okl.—Ball V. Coyle, 233 P. 750, 
108 Okl. 30. 

49. Ala.—^Lewis v. Hariis, 31 Ala. 
689. 

15 aj. p 1293 note 75. 

What constitutes breach of i)articular 
covenants see supra S5 87-113. 

Padvate eontraotual xlglit ixi wUoli 
pnblio Slot conoexsied 
A covenant In a deed that the 
premises should not be used as a 
''commercial establishment or for any 
oltensive purpose or occupation," not 
being* a right merely Incident to the 
general publlc, but being contractual, 
plaintiff need not show the act he 
seeks to restrain constitutes a nul- 
sance sufficient to glve residenta of 
the neighborhood affected thereby a 
right of action.—^Hunter v. Wood, 120 
A. 781, 277 Pa. 160. 

Volnutary payment of a Judgment 
constituting an encumbrance is suffi¬ 
cient to support recovery for the 
amount paid agalnst a vendor cove- 
nanting agalnst encumbrances.—^De 
Carli v. 0'BrIen, 41 P.2d 411, 150 Or. 
35, 97 A.L.R. 693. 


5^ Mich.—Jennings v. Sheldon, 6 N. 

W. 96, 44 Mich. 92. 

16 C.J. p 1293 note 76. 

Buforcement without awalting sub¬ 
stantia! damages 

Grantor had right to enforce deed 
covenant requiring grantee to main- 
tain ditehes, and compel grrantee^s 
successors to perform covenant, and 
was not compelled to wait until dam¬ 
ages were a considerable amount.— 
iGuild V. Wallis, 40 P.2d 737, 160 Or. 
69, supplemented 41 P.2d 1119, 150 
Or. 69, rehearing denied’ 42 P.2d 916„ 
1150 Or. 69. 

51. N.C.—Ross V. Davls, 29 S.E. 338, 
122 N.C. 265. 

16 C.J. p 1293 note 77. 

Seohaloal breach without damage 
Where plalntiffs purchased from 
defendant lot sixteen, but, through 
mutual mistake, a xnisdescziption of 
the property as lot fifteen, occurring 
in former deeds, was repeated in deed 
to plalntiffs and plaintifls remalned 
in possession of lot sixteen without 
molestation and defendant prayed for 
refonnatlon of deed, and where there 
were no encumbrances against lot 
sixteen aside from delinquent taxes 
for whlch settlement was adjudged, 
and plalntiffs were never molested, 
plalntiffs were held to have no cause 
of action on covenant that realty was 
free from encumbrances and that 
grantors and successors should war- 
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rant and defend it to grantees 
agalnst lawful claims and demands 
of all persons, and were not entitled 
to recover from grantor purchase 
price with Interest, nor costs in- 
curred in unsuccessful ejectment ac¬ 
tion agalnst owner of lot flfteen.— 
Byerly v. Odd Fellows* Home of Ore- 
gon, 42 P.2d 905, 149 Or. 665. 

52. N.T.—St. Stephen*s Protestant 
Bpiscopal Church v. Church of 
Transfiguratlon, 114 N.Y.S. 623, 130 
App.Div. 166, reversing 112 N.Y.S. 
403, 69 Mlsc. 660. 

53. Or.—^Wesco v. Kem, 59 P. 648^ 
60 P. 563, 36 Or. 433. 

54. Ky.—Prltchard v. Smith, 64 S.W- 
717, 107 Ky. 483, 21 Ky.L. 1197. 

65- Ga.—^Llttleton v. Green, 61 S.R. 
593, 130 Ga. 692. 

N.C.—^Dlxon V. Jones, 61 S.B. 903, 139' 
N.C. 75. 

68. Ga.—^Littleton v. Green, 61 S.E. 
693, 180 Ga. 692. 

57. Ky.—Liainhart v. Gabbard, 89 S. 
W. 10, 28 Ky.Ii. 106. 

5®- Va.—^Mundy v. Vawter, 8 Gratt. 
618, 44 Va. 618. 

69. Mo.—Munford v. Keet, 65 S.W. 
271, 164 Mo. 36. 

99i N.Y.—^Havens v. Howell, 278 N.. 
Y.S. 223, 243 App.Dlv. 806. 

61. Ky.—Shearer'V. Huff, 49 aW.2<L 
589, 243 Ky. 663. 
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rate and distinet ground of action,®^ yet, in order to 
avoid a multiplicity of suits, it is proper to unite in 
one action claims for breaches oceurring at differ¬ 
ent times.®3 An interference with the contract 
rights of a covenantee, after the commencement of 
an action by him for breach of the covenant in 
question, cannot avail him in such action.®^ In 
case of covenants running with the land, the last 
grantee is on breach entitled to an action against 
the covenantor, and need not allege nor prove that 
the intermediate assignees have kept their cove¬ 
nants.®® 

§ 117. Conditions Precedent 

a. In general 

b. Removal of encumbrance 

c. Mutual and concurrent covenant^ 

d. Action by intermediate grantee 

e. Waiver of conditions 

a. In deneial 

Performance of conditfont precedont Is prerequisfte to 
malntenance of suit on a covenant» and the terms of the 
covenant and other circumstances are determinative of 
whether any particular matter such as demand, reacis- 
slon» or reformation of a deed does or does not consti¬ 
tute a condition precedent. 

Performance of conditions precedent is essential 
to action on a covenant,®® as where the covenant 
is to do something on demand, and demand, there- 
fore, becomes prerequisite to maintenance of an 
action for breach.®*^ On the other hand, there necd 
be no performance as to matters which are not con¬ 
ditions precedent;®® this is so where the covenantor 
has notice that the contingency has arisen on 
which the covenant is to be performed and a de¬ 


mand of performance is not generally required.®® 
Where a grantor conveys real estate uncondition- 
ally, in consideration of a nominal sum and the 
grantee’s assumption by a eontemporaneous writ- 
ten contract to pay the grantor^s debts, a breach of 
the grantee’s agreement does not give the grantor 
a right of action unless the grantee has refused to 
pay such debts and the grantor has paid them or 
some of them.*^® 

Exhaustion of remedies by covenantee, A cove¬ 
nantee against whom a judgment has been render- 
ed in an action of trespass is not bound, before 
suing on his covenant of warranty, to bring eject- 
ment against plaintiffs in the trespass suit, unless 
his grantor pays the judgment or tenders security 
for the expenses of the ejectment suit;*^^ and if, 
after his purchase, he learns of the existence 
of an alleged superior titlc, the bringing of* a 
suit by him to ciear the title will not be consid- 
ered as an invitation to assert the superior title, 
which in the absence of collusion will defeat his 
right to recover on the warranty."^® 

Reformation of deed. An action for breach of 
covenant of title cannot be maintained until after 
reformation of the deed, where the description in a 
deed is so defective that it can convey no title, 
or where the land sold cannot be identified by the 
description in the deed;'^^ where the descrip¬ 
tion is merely insufficient, but not such as to ren- 
der the deed void, recovery can be had without 
reformation of the deed.'^® 

Rescission, or an offer to rescind, is not a con¬ 
dition precedent to a purchaser^s suit for damages 
for breach of warranty,7® although it may be pre¬ 
requisite to recovery of the purchase price.*^^ 


62. Ky.—^Breckenridge v. Lee, 8 A. 
K.Marsh. 44 C—^Davls v. Hairieon, 1 
A.K.Marsh. 614. 

IB C.J. p 1294 note 89. 

63. Ala.—^Mobile, etc., R. Co. v. Gil- 
mer, 6 So. 138. 85 Ala. 421 

64. Me.—Safford v. Annis, 7 Me. 168. 

65. 111.—Brady v. Spurck, 27 111. 
478. 

Minn.—Aliis v. Foley, 147 N.W. 670, 
126 Minn. 14. 

66. Ala.—^Algrer-Sullivan Lumber Co. 
V. Union Trust Co., 92 So. 254, 207 
Ala. 138. 

La.—Simpson v. Simpson, 141 So. 

50, 174 La. 530. 

Wrltten notice to repalr 
Covenantee cannot recover for re- 
pairs voluntarily made, where re- 
Quired wrltten notice was not ffiven 
covenantor to make them.—Simpson 
V. Simpson, supra. 

Xn Malne before the assignee of a 
grantee can recover on covenants in 


the deed of the origrinal grantor he 
must release his grantor from cove¬ 
nants contalned in the later deed.— 
Prescott V. Hobbs, 80 Me. 345. 

67. N.H.—Winniplseogee Paper Co. 
V. Eaton, 18 A. 171, 65 NH. 13. 

W.Va,—Johnson v. Ohio River R. Co., 
56 S.E. 200. 61 W.Va. 141. 

16 C.J. p 1294 note 95. 

68. Cal.—Chandler v. Bowman, 279 
P. 1041, 100 Cal.App. 221. 

Ky.—^Pence v. Duvall, 9 B.Mon. 48. 
Paymont of purchase suoxiey 

Payment of the purchase money 
Is not a condition precedent to a 
right of action for breach of the cov¬ 
enant of warranty.—^Pence v. Duvall, 
supra. 

Hotlce of breach as not prerequisite 
It is unnecessary for a warrantee 
to notlfy a warrantor of the breach 
of any of his covenants of warranty 
In a deed conveying real estate before 
bringing suit for his damages.— 

985 


Smith V. Gaines, 97 So. 730, 210 Ala. 
245. 

€3. N.C.—Jones v. Balsley, 69 S.E. 

827, 164 NC. 61. 

16 C.J. p 1294 note 94. 

70. Tex.—Closner v. Chapin, Civ. 
App., 168 S.W. 370. 

71. Pa.—^MeCune v. Scott, 18 Pa. 
Super. 263. 

72. Tex.—Coleman v. Luetcke, Civ. 
App., 164 S.W. 1117. 

15 C.J. p 1296 note 14. 

73. Ind.—Gordon v. Goodman, 98 
Ind. 269. 

74i Leu—^P ecot v. Prevost, 42 So, 263, 
117 La. 766. 

75. Ind.—Calton v. Lewls, 21 N.B. 
476, 119 Ind. 181. 

76. Cal.—Ghajidler v. Bowman, 279 
P. 1041, 100 Cal.App. 221. 

77. Ala.—^Alger-Sullivan Lumber Co. 
V. Union Trust Co., 92 So. 264, 207 
Ala. 138. 
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1). B6moval of Encnmbrance 

Broadly spaakfnOr a covenantee rnay not sue at law 
for breach of a covenant against encumbrances untll he 
has been ovictcd or removed thc encumbrance, although 
this rule Is relaxed In equity; and In the case of a cove¬ 
nant agafnst liablllty, suit niay be maintalned when the 
liabllity accrues wlthout prior payment by the covenantee. 

While a grantee with covcnants against encum¬ 
brances may, on satisfying the encumbrance, main- 
tain a suit for breach of the covenant, as shown 
supra § 98, he cannot recover the amount thereof 
until he has removed or extinguished the encum¬ 
brance,^8 and he cannot avail himself of a breach 
of the covenant, either by action or by set-off, with- 
out proving that the sum paid by him to remove 
the encumbrance was either actually due, or else 
that he had notified the vendor requiring him to re¬ 
move the encumbrance within a specified time.^^ 
G^nerally speaking, a covenantee cannot maintain 
an action at law for substantial damages for breach 
of a covenant against encumbrances, such as mort- 
gages, uniess he has been evicted or has paid and 
extinguished the encumbrance,*® although this gen- 
eral rule goveming actions at law does not neces- 
sarily control suits in equity, where the rule is sub- 

Offev to xstnzn. land 

Where a conveyance provides for a 
refund of the entlre purchase money 
in the case of **each acre of land the 
title to whlch shall fall,** meaningr 
prima facie at least a total failure, 
purchaser was not entitled to recov¬ 
er the entlre purchase prlce for par- 
tlaJ failure wlthout oCreringr to retum 
the land.—^Alger-Sulllvan Lumber CJo. 

V. Union Trust Co., supra. 

KadiLff eovenaxitor In statu quo 

Recovery or abatement of entlre 
purchase price, title having partially 
failed, can only be allowed grantee 
on rescission and retumlng of cove- 
nantor to statu quo,—^Losi Creek Coal 
& Mineral Land Co. v. Hendon, 110 
So. 308. 215 Ala. 212. 

Besdsslon as xesnlt xatber than ooiu 

ditlou preoedeat 

In an action by a purchaser on a 
covenant aa to the quality of soil 
with agreement to retum contract 
prlce It the soil was not as warrant- 
ed, resui ting rescission of the con¬ 
tract Is necessarily implled to pre- 
vent vcndce from getting back his 
money and keeplng the land, but such 
a rescission is not a conditlon pro¬ 
cedent to the vendee*s right to recov¬ 
er the purchase price, but is a re- 
slilt flowing therefrom, and failure of 
plaintiff to restore possession or to 
tender it prior to commencement of 
suit is not fatal to plaintilTs nght 
of recovery on the warranty, slnce 
the court in its decree wlll impose 
such conditions for defendanfs pro- 
tection as may be Just, in vlew of 
Gomp.St. i 8411.—Wilson v, Sunny- 


ject to relaxation,*! and, accordingly, it is not an 
indispensable prerequisite to every suit that plain¬ 
tiff first pay and extinguish the encumbrance.*2 
Thus, an action may be maintained on a cove¬ 
nant against liability the moment the liability ac¬ 
crues, and pa3mient by the covenantee is not pre¬ 
requisite to maintenance of the action,** and on 
breach of an absolute covenant by the grantor to 
pay and satisfy an outstanding lien, the covenantee 
may recover the amount of the lien, although he 
had neither paid, nor been called on to pay, any- 
thing on account thereof.*^ A grantor covenant- 
ing against encumbrances who seeks affirmative re- 
lief against his grantee, as on a foreclosure of a 
purchase-money mortgage, must credit outstand¬ 
ing encumbrances for which he is liable.*® As has 
been indicated supra § 98, grantees are not deprived 
of the right to recover on the covenant agaiinst en¬ 
cumbrances because they were not able to redeem 
the land by paying off the encumbrance, where they 
exhausted their defenses against the claim in the 
courts. It has been held that, until a purchaser 
is evicted, he cannot sue for breach of covenants 
of warranty uniess the vendor is insolvent, a non- 
resident, or guilty of fraud.®* 

614, certlfled questlona answ'ered 
219 S.W. 948. 281 Mo. 202. 

Or.—^Pearson v. lUchards, 211 P. 187, 
172, 108 Or. 78, citlng Coxptui Ab¬ 
ris. 

15 C.J. p 1272 note 43, p 1274 note 73. 
GiBlm not matnred 
*‘A purchaser of a defective title, 
while stili holdlng the land, cannot 
refuse to pay therefor, nor can he 
maintain a suit on the covenants of 
warranty until actually evicted, or 
having actually acquired or cxtln- 
^Ished the outstanding superior ti¬ 
tle or Incumbrance. The reason is 
that he cannot base a suit or coun- 
terclaim on a demand not fully ma- 
tured, and such demand is not ma- 
tured till he has been evicted or has 
extinguished a valid superior title 
or lien.”—Croshy v. Evans, App., 195 
S.W. 614, 616, cert fled questions an- 
Rwered 219 S.W. 94.S, 281 Afn. 202. 

81. Or.—^Pearson v. Klchards, 211 P. 
167, 172, 106 Or. 78, clting CorpUs 
Juris. 

15 C.J. p 1327 note 80. 

82. Or.—Pearson v. Richards, 211 P. 
167, 106 Or. 78. 

83- Or.—^Pearson v. Klchards, 211 P. 
167, 106 Or. 78. 

84i Or.—^Pearson v. Klchards, 211 P. 
167, 172, 106 Or. 78, citlng Corpus 
Jtixls. 

15 G.J. p 1294 note 7. 

85- Idaho.—^Brlnton v. Johnson, 208 
P. 1028, 35 Idaho 656. 

88. Ky.—^Harper v. Wilson, 8 S.W. 
2d 769, 223 Ky. 890. 


side Orchard Co., 196 P. 302, 33 Idaho 
501. 

78. Cal.—Wrlght v. Boggess, 141 P. 

1082, 24 CaLApp. 533. 
lowa.—^Harwood v, Lee, 63 N.W. 621, 
85 lowa 622. 

Mass.—Cohum v. Litchfleld, 132 
Mass. 449. 

79- Wash.—Green v. Tidball, 67 P. 

84, 26 Wash, 338, 65 L.R.A. 879.' 
15 C.J. p 1294 note 6. 

Statutory provisioiis 
Gen.L. c 184 9 23, making the gran¬ 
tor in a deed with a covenant against 
encumbrances liable for all damages 
sustalned hy the grantee, his suc- 
cessors or assigns, in removlng ony 
actual or apparent encumbrances ap- 
pearing from any publlc record, by 
its plain words, applles only where 
the encumbrances have been removed 
by, the party seeking to recover,— 
Gallison v. Uowning, 138 N.E. 315, 
244 Mass. 33. 

Taxes 

By way of dictum, it has been said 
in a case Involving different faets, 
that in an action founded on a. cove¬ 
nant against encumbrances in a deed 
to recover the amount of taxes paid 
hy a grantee or a remote grantee, the 
covenant would he considered one of 
Indemnity, and payment would be 
prerequisite to recovery of more than 
nominal damages.—^Brinton v. John¬ 
son, 208 P. 1028, 85 Idaho 656. 

8(^ MIss.—Slmon v. Williams, 105 
So, 487, 140 Miss. 864, 44 A.L.R, 
402. 

Ma—Crosby v. Evans, App., 196 S,W. 
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e. Untoal and Concnireut Coreuaiits 

In the case of mutual and concurrent covenants» per- 
formance or tender thereof by one party is ordinarlly a 
condition precedent to suit against the other. 

In cases of mutual concurrent covenants, where 
the acts to be done are simultaneous, neither par¬ 
ty can maintain an action for a failure on the part 
of the other without showing a performance or a 
tender of performance on his own part,^^ although 
it has bcen held that, where the coyenant of each, 
and not the expected performance, is the consid- 
cration, cach may recover without showing per¬ 
formance on his part.** 

d. Action by Intermediate Grantee 

Ordinarily, an intermediate grantee cannot recover 
for breach of covenant uniess he has flrst paid or other- 
wise sustalned damages in connection therewith. 

Although there is some early authority to the con- 
trary,** the general rule is that an intermediate 
grantee cannot maintain an action against his im¬ 
mediate or4?remote grantor until he has been damni- 
fied, that is, has either been evicted or compelled 
to pay damages on his own covenant, or has paid 
off and satisfied his obligations,*® uniess the suit is 
brought in the name of the intermediate grantee for 
the benefit of the person evicted.*^ 

e. Waiver of Conditions 

Conditione precedent to maintenance of a suit for 
breach of covenant may be waived. 


A person entitled to avail himself of a con^- 
tion precedent who waives it by a denial of plain- 
tiff^s right of action for the breach,** or by proceed- 
ing to fulfill on his part,** cannot plead it in bar 
of an action on the covenant for negligent perform¬ 
ance on his part. 

§ 118. Defenses 

A vaiid defense to a suit for breach of covenant may 
lie In the iack of a good cause of action In plalntlff or 
in some matter preciuding his maintenance of the suiti 
such as estoppei, fraud, or mistake. 

Broadly speaking, one sued for breach of cove¬ 
nant may interpose as a vaiid defense anything 
militating against the existence of the cause of ac¬ 
tion or the right to maintain it,*^ and matters which 
do neither will not constitute proper de fenses. 
The covenantor’s own wrongful acts or neglect,** 
or his ignorance of law,**^ afford no defense in an 
action for breach of covenant, nor does the fact 
that another was liable with the covenantor.** 
Where the alleged breach is as to shortage of acre- 
age, it is no defense that the sale was not by the 
acre but in gross,** and where the purchase was 
by subdivisions and not by acreage, that there was 
an excess acreage in some subdivisions to balance 
complete loss of other subdivisions through failure 
of title affords no defense.^ The covenantor may 
interpose any defense against the grantee that he 
may have against another who is the real party 
in interest,* and a defense vaiid against immediate 


Necesslty of evlction to constitute 
breach see supra § 112. 

Pxoof of evlction 

In action for breach of warranty of 
title, a suit against plalntlff to re- 
Btraln him from Interferlng with a 
drain was not avallable to prove an 
evlction when instituted after the 
Inatitutlon of the action for breach 
of warranty. Nothlng short of a 
flna.1 decree in suits to enjoln an al¬ 
leged vlolatlon of building restrlc- 
tlons and an interference with a drain 
would constitute an evlction and au- 
thorlze* an action for breach of war¬ 
ranty of title, and hence, where such 
flnal decrees were entered long after 
the action for breach of warranty 
was brought, there was no proof of 
evlction.—Galllson v. Downing, 138 
NJE. 815, 244 Mass. 33. 

87. Ky.—^Hawley v. Mason, 9 Dana 
32, 33 Am-D. 522. 

N.T.—Magee v. Palmer, 134 N.T.S. 
1040, 160 App.Dlv. 356—Gould v. 
Banks, 8 Wend. 662, 24 Am.D. 90— 
Cunnlngham v. Morrell, 10 Johns. 
203, 6 Am.D. 382. 

sa Ky.—Clay v. Straugham, 5 T.B. 
Mon. 386. 


89. La.—Simmins v. Parker, 4 Mart. 
N.S. 200—Goodwln v. Chesneau, 3 
Mart.,N.S., 409. 

9a Ohlo.—Lyons v. CHiapman, 178 
N.E. 24, 40 Ohlo App. 1. 

Tenn.—^Morrow v. Baird, 86 S-W. 
1079, 114 Tenn. 652, 4 Ann.Cas. 
974. 

Tex.—^McPlke v. Smith, Civ.App., 209 
S.W. 816. 

16 C.J. p 1296 note 20. 

91. Vt.—Smith v. Perry, 26 Vt 279. 
98. Ky.—Chlcago, etc., R. Co. v. Wil- 
son, 76 S.W. 138, 25 Ky.L. 626. 

93. N.T.—^Betts v. Peiine, 14 Wend. 
219. 

94. U.S.—Saiatlch v.. Hellen, D.C. 
Cal., 4 F.Supp. 474, 

Pa.—Mylln v. Hetrick, 82 Pa.Super. 

476, 39 Lanc.L.Hev. 63. 

Absence of breach see supra 8S 87— 
113. 

Set-off and counterclaim see the C.J. 
S. title Set-Off and Counterclaim { 
17, also 15 C.J. p 1295 note 22. 

95. Ala.—^Lost Creek Coal & Mlner- 
al Land Co. v. Hendon, 110 So. 308, 
216 Ala. 212. 

Mich.—Staub v. Tripp, 226 N.W. 667, 
248 Mich. 46, reversed on other 
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grounds 236 N.W. 844, 253 Mich. 
633. 

Mo.—^Alexander v. Schreiber & Ha- 
gen, 13 Mo. 271. 

96. Conn.—Stillman v. Thompson, 67 
A. 528, 80 Conn. 192. 

15 C.J. P 1296 note 38. 

97. TJ.S.—^Whlte V. Murray, Pa., 218 
P. 933. 

lowa.—Gerald v. Elley, 46 lowa 322. 
15 C.J. p 1296 note 30. 

Coims6l’B failure to make proper title 
ezamlnatlou 

If attorney for seller of property 
failed carefully to examine title, loss 
must be bome by seller, not by pur- 
chaser, to whom he gave warranty 
deed and affldavit of title.—Deleo 
Holding Co. v. Rosenthal, 164 N.T.S. 
786. 

98 . Mo.—^Adklnson v. McKay, 172 S. 
W. 83, 186 Mo.App. 391. 

15 C.J. P 1296 note 46. 

99. Tex.—Darkln v. Trammel, 106 
S.W, 652, 47 Tex.Civ.App. 648. 

15 C.J. p 1296 note 52. 

1. U.S.—^McGlnley v. Martin, CC-A. 
Mo., 275 P. 267. 

2. Conn.—Mereness v. Delemos, 101 
A. 8, 91 Conn. 651. 
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grantees may be equally effective against remote 
g^antees,® subject to rules goveming equities be- 
tween the original parties, considered supra § 87. 

In an action on a covenant, defendant may plead 
an attachment execution against plaintiff, which 
has been served on himself as garnishee, although 
such plea is neither in abatement nor in bar of the 
action, for the purpose of qualifying the judgment 
according to the facts.^ 

Estoppel or waivcr may fumish valid defenses 
to suits to enforce a covenant,5 aithough such a de¬ 
fense may not successfully be interposed where the 
facts do not support the claim of estoppel® or of 
waiver.^ 

Fraud and mistake. Fraud or false representa- 
tions,® or a mistake of fact,® may constitute a valid 
defense to a suit for breach of covenant, although 
it has been held that the grantor cannot set up 
fraud as a defense without retuming the consid- 
eration,^® and that a mistake in the description of 
the premises does not constitute a defense,sincc 
the deed may be reformed and the mistake cor- 
rected in equity;i2 ^ut it has also been held that 
where by mistake land was included in a deed 


which the grantor did not own, and which the 
grantee did not intend to buy, such fact was an 
equitable defense to an action for a breach of the 
covenant of warranty in the deed. 

§ 119. - Other Breaches 

The covenantee's acquiescence In other breaches of 
covenant mayr under some circumstances, serve as a 
valid defense where the other breaches related to the 
same covenant as that sued on, but not where the other 
breaches related to different and distinet covenants. 

Long continued abandonment or acquiescence in 
violation of a restrictive covenant may forfeit tlie 
right of relief for defendant^s breach thereof.i^ 
PlaintifPs failure to object to violations of cove¬ 
nants by persons other than defendant will not 
necessarily preclude his obtaining relief for de- 
fendant's violation,^® although where a covenantee 
knowingly permits others so to violate restrictive 
covenants as, in effect, to abrogate the purpose of 
the restrictions and to alter the general scheme 
originally contemplated, he may thereby lose his 
right to relief against defendant.^® The breach of 
another distinet and independent covenant in the 
same agreement is no defense to an action for 
breach of covenant,l7 and the right to enforce one 


3. Ind—^Elvans v. Bolley, 137 N.E. 

619, 79 Ind.App. 196. 

6. Pa.—^Kiase v. Kase, 34 Pa. 128. 

6. ni. —^Maver v. Metropolis Theatre 
Co., 21 N'.E2d 816, 301 Hl.App. 60. 

Tex.—^Dellaugrhter v. Hargrove, Civ. 

App., 40 S.W.2d 253. 

3. Cal.—Chandler v. Bowman, 279 P. 

1041. 100 CaUApp. 221. 
m.—^Mayer v. Metropolis Theatro 
Co., 21 N.B.2d 815. 301 IllJLpp. 60. 
Me.—Caron v. Marholli^ 147 A. 419, 
128 Me. 339. 

Mlch.—Sisnaiso v. Begun, 207 N.W. 
799, 234 Mlch. 246—Smith v. Byme, 
175 N.W. 138, 208 Mich. 104. 

N.T.—Callanan v. Keenan. 121 NE. 
376, 224 N.Y. 603, reverslngr 166 N. 
T.S. 71, 179 App.Div. 405, rehearlng 
denicd 122 N.E. 877, 226 N.Y. 662. 
Teae.—^Abernathy v. Adoue, CivJLpp., 
49 S.W.2d 476. 

W.Va.—Shelton v. Johnston, 95 S.B. 
958, 82 W.Va. 319. 

Xstoppdl of prodecessor as not xtul- 
nisff aTaiiLst ffrantee 
A srrantee under deed was not es- 
topped from enforcingr restrictive 
covenant incorporated by referencc 
in deed by which dofendant acquired 
title to his lot because grantee^s pre- 
decessors in title were allegedly 
srailty of such conduct as to estop 
them from clalminsr restrictive cove¬ 
nant against defendant.—Smith v. 
Pindar Real Estate Co., 200 S.E. 131, 
187 Ga. 229. 

7. Ariz.—Continental Oil Co. v. Een- 
nemore^ 299 P. 132, 38 Aris. 132. 


Mich.—Bums v. Terzian, 207 N.W. 

913, 233 Mich. 627. 

Mo,—Pierce v. St. Louis Union Trusi 
Co„ 278 SW. 398, 311 Mo. 262. 
N.Y.—Chesebro v. Moers, 134 NE. 
842, 233 N.Y. 76, 21 A.L.R. 1270, 
reversing 188 N.Y.S. 914, 196 App. 
DIv. 980. 

Or.—Westem Grain Co. v. Beaver 
Land-Stock Co., 253 P. 639, 120 Or. 
678. 

Tex.—^Abemathy v, Adoue, Civ.App., 
49 S.W.2d 476—Green v. Gerner, 
Civ.App., 283 S.W. 615, afflrmed. 
Com.App., 289 S.W. 999. 

Wash.—Johnson v. Mt. Baker Park 
Presbyterian Church, 194 P. 636, 
113 Wash. 468. 

Covenant as to freedoxn of soU txom 
alkoli 

The right of a vendee to recover on 
a covenant that the soil is free from 
alkali is not waived by going Into 
possession with knowledge that the 
soil is Impregnated with alkali to the 
extent mentioned in the* warranty, or 
by cultivating the land, or by maklng 
a cropping contract in regard to it.— 
Wilson V. Sunnyside Orchard Co., 196 
P. 302, 33 Idaho 501. 

8. Ky.—^Vonderhite v. Walton, 7 Ky. 
Ii. 766. 

Wis»—Lyndon Lumber Co. v. Sawyer, 
116 N.W. 256, 135 Wis. 625. 

15 aj. p 1297 note 53. 

9. Ala.—^Prestwood v. Carlton, 50 So. 
254, 162 Ala. 327. 

Conn.—^Rich v. Atwater, 16 Conn. 409. 
15 aJ. p 1297 note 54. 
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Hlstake as to assnmption of «mwaw, 
branoes 

In an action for breach of a cove¬ 
nant against encumbrances, defend¬ 
ant may not inslst that it was In- 
tended that plaintiff was to take sub¬ 
ject to an encumbrance not express- 
ly excepted in the deed, where he 
noticed the overslght or mistake at 
the time he slgrned the deed.—Neeley 
V. Lane, Tex.Clv.App., 206 S.W. 154. 

10. Ala.—^Blackmon v. Quennelle, 66 
So. 608, 189 Ala, 630. 

11. Ind.—Wright v. Nipple, 92 Ind. 
310. 

Mo.—^Lambert v. Estes, 13 S.W. 284, 
99 Mo. 604. 

Wis.—Delap v. Taber, 16 Wis. 654. 

12 . N.Y.—Johnson v. Taber, 10 N.Y. 
319. 

13 . Mo.—Stewart v. Hadley, 55 Mo. 
235. 

15 C.J. p 1297 note 68. ' 

Pia.—Stephl V. Moore, 114 So. 
455, 94 Pia. 313. 

15. Mass.—^Jenney v. Hynes, 184 N. 
E. 444, 282 Mass. 182. 

N.Y.—^MeCain Realty Co. v. Ayles- 
worth, 219 N.Y.S. 69, 128 Misc. 408. 

16 . Ind.—Schwartz v. Holycross, 149 
N.B. 699, 83 Ind.App. 658. 

17 . Md.—^Keefer v. Zimmerman, 22 
Md. 274. 

N.Y,—Gallon v. Hussar, 168 N.Y.S. 
895, 172 App.Div. 893—Thompson 
V. Diller, 146 N.Y.S. 438, 161 App. 
Div, 98. 
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covenant is not afifected by acquiescence in the vio- 
lation of anothcr and distinet covenant.^8 Xhe 
mere existence of a right to recover nominal dam- 
ages on a covenant against encumbrances does not 
prevent a recovery of substantial damage on the 
covenant of warranty, where there is a subsequent 
eviction.^® 

§ 120. -Want or Failure of Consideration 

Want of or failure of consideration for a conveyance 
or other instrument may or may not afford a defense to 
suit for rcllef for breach of a covenant therein, in ac- 
cordance with the circumstances Involved and the law 
of the Jurisdiction wherein the actlon is brought. 

Independently of statute, it has generally been 
held that want or failure of, or fraud in the con¬ 
sideration of, an instrument is no defense to an 
action on a covenant contained therein,20 although 
there is some authority to the contrary,2i and it 
has been held that one merely holding the legal title 
to land who conveys it v/ithout consideration to the 
bencficial owner at the latter*s direction is not li- 
able on the covenant against encumbrances for 
failure to pay an encumbrance on the land assumed 
by the beneficial owner in the transaction by which 
he acquircd the bencficial ownership.22 It has also 
been held that while natural love and affection be- 
tween near relatives is a suflScient consideration to 
support a deed, it will not render obligatory a mere 
covenant or promise.23 Where there has been col- 
lusion bctween Ihe grantor and the grantee, as 
where land is conveyed without consideration, for 
the purpose of enabling the grantee to establish ad¬ 
verse possession under color of title, bolh parties 
knowing that the grantor had no title, there 6an be 
no recovery on the covenants in the deed.24 Where 
the statute provides that the measure of damages 
in an action for breach of warranty shall be the 


consideration received by the grantor, no recovery 
can be had for a breach of warranty in a volun- 
tary conveyance.25 It has been held that a mutual 
building restriction covenant between lot owners 
has sufficient consideration to support an action 
for its breach.26 

§ 121. Jurisdiction and Venue 

At common law, an action brought by a remote gran- 
tee for breach of a covenant running with the land ehoulcf 
bo laid in the county where the land lies, although under 
statutes abolishing the distinction between local and' 
transitory actions it may be brought in a different county 
or Jurisdiction, as where the covenant was made. 

At common law, as between the original par¬ 
ties to a conveyance, an action for breach of the 
covenants founded on privity of contract is transi¬ 
tory but where the action is brought by a re¬ 
mote grantee on a real covenant, it being then based 
on privity of estate, the action must be brought in 
the county where the land lies,28 except where by 
statute the common-law distinctions between local 
and transitory actions no longer exist, and the law 
where the contract, or covenant, was made may be 
applied.29 

§ 122. Time to Sue and Limitations 

A covenantee^s suit on the covenant is preniature If 
brought before breach, and such suit should be brought 
within such time after breach as may be limited by 
statute, or in any event without unreasonable delay. 

A covenantee may not sue for damages until 
there has been a breach of the covenant,®® as by 
cviction brdaching a covenant of warranty or other 
particular breach of a particular covenant, as con- 
sidered supra §§ 87-113, although his right of ac¬ 
tion arises immediately on breach of the cove¬ 
nant,3^ as shown in connection with limitations 


18. Hawall.—Town & Country 
Hokes, Limited v. Spitz, 31 Hawall 
653. 

Mlch.—^Polk Manor Co. v. Manton, 
265 N.W. 457, 274 Mlch. 639. 

N.Y.—Lattlmer v. Livermore, 72 N. 
T. 174. 

19. N.J.—Smlth V. Wahl, 98 A. 261, 
88 N.J.Law C23. 

80. Ind.—Beasley v. Phillips, 60 N. 
E. 488. 20 Ind.App. 182. 

Mass.—Comstock v. Son, 28 N.E. 296, 
154 Mass. 389. 

Mlnn.—Randall v. Macbeth, 84 N.W. 

119, 81 Mlnn. 376, 83 Am.S.R. 387. 
16 C.J. p 1297 notes 72. 73. 

81. lowa.—Rlce v. Rice, 119 N.W. 
714—^Richards v. lowa Homestead 
Co., 44 lowa 304, 24 Am.R. 745— 
Knadler v. Sharp, 86 lowa 232. 

Tenn.—Calcote v. Blkin, 16 S.W. 86. 
88. N.C.—Deaver v. Deaver, 49 S.B. 
113, 137 N.C. 240. 


23L N.Y.—^Duvoll V. Wilson, 9 Barb. 
487, dlsapproving dictum Hayes v. 
Kershow, 1 Sondf.Ch. 258. 

Tenn.—Calcote v. Elkin, 16 S.W. 86. 
16 C.J. p 1298 note 77. 

Good, as distlngtOBhed from valua- 
hle, ooaslderatloiL, has been held in- 
suffleient to support the covenants 
in a deed.—^Wilbur v. Warren, 10 N. 
B. 263, 104 N.Y. 192, 26 Wkly.Dlg. 
276. 

24h Tex.—Glenn v. Mathews, 44 Tex. 
400. 

85. S.C.—^Ex parte Hardin, 13 S.B. 
616, 84 S.C. 377, 27 Am.S.R. 820. 
13 L.R.A. 723. 

86L Mlch.—^Erlchsen . v, Tapert, 138 
N.W. 830, 172 Mich. 457. 

27. Pa.—^Rdwe v. Thompson, 6 Pa. 

Dlst. & Co. 606. 

15 C.J. p 1296 note 23. 
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28. Mass.—Clark v. Scudder, 6 Gray 
122 . 

15 C.J. p 1295 note 26. 

Oanse of action azlslng ont of stato . 

The text rule is not affected by the 
fact that the cause of action arose 
out of the state.—Whlte v. Sanbom, 

6 N.H. 280. 

29b Ind.—Worley v. Hineman, 83 N. 
B. 260, 6 Ind.App. 240. 

16 C.J. p 1295 note 25. 

30. Ala.—^Murphree v. Starrett, 163 
So. 647, 231 Ala. 123. 

N.J.—WelltofC V. Kohl, 143 A. 628, 
103 N.J.Bq. 464, modlfled in other 
respecls 147 A. 390, 105 N.J.Eq. 
181, 66 A.L.R. 1317. 

31. 111.—^Meyers v. Veres, 246 111. 
App. 127. 

Xtme as applloable to <*aiiy covenant” 
‘'The courts are unlted in holding 
that upon breach of any covenant it 
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in the C.J.S. title Limitations of Actions § 139, al¬ 
so in 15 C.J. p 1299 notes 92-98. Even in the case 
of a covenant in praesenti breached, if at aH, as soon 
as made, the covenantee may sue immediately on 
breach,®® although he may be limited to nominal 
damages, as more particularly discussed infra ^ 
142-150. The covenantee’s right to relief will be 
barred where he delays suit for an unreasonable 
time after breach amounting to laches,^^ or where 
he faiis to sue within such period, if any, as may be 
limited by stattite,^^ although the action will not be 
barred if brought within the time so limited.^® 

What law govems, The limitation of actions for 
breach of covenant is govemed by the lex fori, 
just as is the limitation of actions for breach of 
contract generally, as shown in the CJ.S, title Limi- 
tations of Actions § 28, also 37 CJ. p 730 note 
21 . 

§ 123. Parties 

a. Parties plaintiff 

b. Parties defendant 


a. Parties Plaintiff 

Whether persons entftled to maintain an action on a 
covenant may be Joined as parties plaintiff depends on 
the nature of thelr Interest; when such Interest Is sev- 
eral, they need not be Joined, but when it is joint» 
the action must be joint. Fallure to show legal excuse for 
nonjoinder Is fatal. 

The question as to who may or must sue for 
breach of a personal covenant is discussed in § 
35 supra, and as to who may or must sue for breach 
of a real covenant, in §§ 80-85 supra. 

loinder of plaintiffs. The propriety of the join- 
der or the nonjoinder of parties plaintiff in an ac¬ 
tion for breach of covenant is to be ascertained from 
the nature of the interest of the persons entitled to 
maintain the action-^*^ If the interest of the par¬ 
ties suing for breach of covenant is several, the 
action may be several if joint, it must be. joint 
and the terms or language of the covenant do‘not 
control this principle.^® The fact that one of sev¬ 
eral joint covenantees did not execute the instru¬ 


enda and a rig^ht of action arises as 
on an ordlnary chose In action.**— 
Parker v. Beasley, 54 P.2d 687, 689, 
40 N.M. 68. 

32. N.M.—Parker v. Beasley, supra. 
Oblo.—^Lyons v. Chapman, 178 N.E. 
24, 40 Ohio App. 1. 

33- Ga.—Hollenshead v. Partridgre. 

104 S.E. 206, 150 Ga. 521. 

Tenn.—Pace v. Watson, App., 126 
S.W.2d 404. 

£aelies not shown 
(IJ Generally. 

N.J.—Polhemus v. De Lisle, 130 A. 
618, 98 N.J.Eq. 256—Camp v. 

Krulewitch, 127 A. 669, 97 N.J.Bq. 
884. 

N.Y.—McCaln Realty Co. v. Aylea- 
worth, 219 N.Y.S. 59, 128 Mlsc. 
408. 

(2) When a vendor czpressly covc- 
nants that the soil is practlcally free 
from alkall and agrees to retum the 
contract price should It prove to 
have alkali sufficient to harm ita pro- 
ductiveness, provided it is properly 
drained and farmed, an action on 
such warranty, although brougrht in 
equitable form, is not barred by 
lapse of time sbort of period of stat¬ 
ute of llmitations, unless delay has 
been inexcusable, or speclal circum- 
stances exist makingr recovery in- 
equitahle; and tbere is no inexcusa¬ 
ble delay where action is brougrbt 
within a few months of purchase.— 
Wiison V. Sunnyside Orchard Co., 196 
P. 802, 33 Idaho 501. 

(3) Covenant agalnst encum** 
brances, not runningr wlth land, cre- 
ates no privity between gp:nntor and 
remote gi^tee;, who» sulferingr evic- 
tlon under encumbrance and suing on 


covenant for nuiet enjoyment, is not 
^hargeable with laches for fallure 
to remove encumbrance.—^Knight v. 
Cox, 246 P. 250, 31 N.M. 325, 45 A.L. 
R. 510. 

34. Tenn.—^Pace v. Watson, App.. 
126 SW.2d 404. 

Utah.—^East Canyon Land & Stock 
Co. V. Davls & Webor Counties 
Canal Co., 238 P. 280. 65 Utah 
560. 

15 C.J. p 1298 note 89. 

ZxL New Jexsey there is no statute 
of llmitations in an action for breach 
of a covenant agalnst encumbrances. 
—Smith V. Smith, 101 A. 264, 90 N. 
J.Law 282. 

35. lowa.—^Yancey v. Tatlock, 61 N. 
W, 997. 93 lowa 386. 

15 C.J. p 1298 note 89. 

36. U.S.—^Flowers v. Foreman, Md., 
23 How. 132, 16 L.Ed. 405. 

N.Y.—New York L. Ins. Co. v. Ait- 
ken, 26 N.E. 732, 126 N.Y. 660, re- 
verslng 11 N.Y.S. 349, 58 N.Y.Su- 
per. 586. 

15 aj. p 1298 note 89. 

37. U.S.—Farni v. Tesson, IlL, 1 
Black 309, 17 L.Bd. 67. 

Me.—Mltchell v. Kendall, 45 Me. 234. 
Md.—Boyd V. Kienzle, 46 Md. 294. 

3a Me.—Mltchell v. Kendall, 45 Mc. 
234. 

Md.—Boyd v. Kienzle, 46 Md. 294. 
15 C.J. p 1300 note 27. 

39. U.S.—Seymour v. Western R. 
Co.. N.C., 1 S.Ct. 123, 106 U.S. 
320, 27 L.Ed. 103—Calvert v. Brad- 
ley, D.C.. 67 U.S. 680, 16 How. 680, 
14 L.Bd. 1066—Philadelphia. W. & 
B. R. Co. V. Howard, Md., 54 U.S. 
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307, 13 How. 307. 14 L.13:d. 167— 
Hlmes V. Schmehl, C.C.A.Pa., 257 
P. 69. 

Ky.—^Burks v. Polnter, 1 B.Mon. 65. 
Me.—Mltchell v. Kendall. 45 Me. 234. 
MaRS.—Montaguo v. Smith, 13 Mass. 

396—Capen v. Barrows, 1 Gray 376. 
W.Va.—Cummlngs v. United Fuel 
Gas. Co., 182 S.E. 789, 791. 116 W. 
VsL 599, clting Corpus Juris. 

15 C.J. p 1801 note 28. 

Belrs or devisses of grantee may 
maintain a Joint action on a covenant 
of warranty.—Crisfield v. Storr, 36 
Md. 129, 11 Am.R. 480—16 C.J. p 1301 
note 28 [d]. 

Bffect of nonjoinder 

Purchaser, seeking to recover from 
vendor for breach of warranty 
agalnst encumbrances amount which 
purchaser had paid to satisfy Judg- 
ment which was encumbrance 
agalnst premises, by admltting ro- 
ceipt of certain sum from title in- 
surer and by falllng to Join insurer 
as coplaintilf, waived right to recov¬ 
er from vendor amount obtained 
from insurer.—^De Carli v. CBrien, 
41 P.2d 411, 160 Or. 35, 97 A.L.R. 
693. 

4a Me.—Mltchell v. K;cndall. 46 Mo. 
234. 

15 C.J. P 1300 note 27, p 1301 note 28. 
Distinet dutles 

If the covenant Is^ Joint In Its 
terms yet runs to each of the cove¬ 
nantees as a certain and distinet 
duty to each, the covenant is several 
and they have each a separate cause 
of action and they need not Join in 
a suit for a breach thereof.—Ford v. 
Bronaugh, 11 B.Mon., Ky., 14. 
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ment is immaterial,^^ and it is not necessary that 
ali of the parties should be named in the instru- 
ment, it being sufficient that they are so described 
therein that they can be identified.42 

Excuse for failure to join. If there is any legal 
ground for omitting the name of one of the cove- 
nantees, it is necessary to show such excuse for his 
nonjoinder, otherwise the omission is fatal.43 

Failure of remote grantee to bring in immediate 
grantee does not prevent the parties from litigating 
a controversy not conceming such immediate gran- 
tee.^^ 

b. Parties Defendant 

Uniess statutes otherwise provide, persona Jointly 
liable on the covenant must be made parties defendant; 
but persons severally liable may not be ioined as parties 
defendant. Where the liability is Joint and several, the 
action may be against one or all of the parties liable. 
On the death of a Joint obligor the survivor oniy Is a 
proper party defendant. 

The persons who are liable on personal cove- 
nants are discussed in § 36 supra, and the persons 
who are liable on real covenants are discussed in § 
86 supra while the liability of heirs on the cove¬ 
nants of an intestate relating to land is treated 
in the CJ.S. title Descent and Distribution § 126, 
also 15 C.J. p 1262 note Sl-p 1263 note 58, and 18 
CJ. p 950 note 41-p 951 note 60, and of devisees on 
covenants of the testator relating to land, in the C 
J.S. title Wills § 1315, also 15 C.J. p 1263 notes 59- 
61, and 69 C.J. p 1219 note 77-g 1^0 note 82. 


§ 123 

Joinder of defendants. Independently of statute, 
the rule is that, where the liability on the covenant 
is joint, all the defendants must be joined/® but, 
by statute, plaintiff may be permitted to sue one 
only of the covenantorWhere the liability is 
several, the action must be several and where 
joint and several, the action may be against one 
or all.^® 

Where one of two joint obligors dies, the action 
should be brought against the survivor only, and 
not against both,^® and if he dies the action must 
be brought against the legaf representative of the 
survivor only.®® 

Two persons covenanting with another by dis¬ 
tinet and separate writings, the one for perform- 
ance of several duties and the olher to become 
the surety for the performance thereof, cannot be 
sued in the same action for a breach of the cove¬ 
nant,nor can indorsers of a warranty deed be 
sued in the same action with the maker,®2 but in 
the case of successive warrants, the covenantee may 
join in one action for breach of warranty both his 
immediate and the remote warrantors.®® 

An action for breach of covenants running with 
the land cannot be maintained against a part only 
of the subsequent grantees bound thereby.®^ In 
an action by the vendor on a covenant made by 
the purchaser of land in the dced, the assignees of 
the purchaser cannot be joined with him as par¬ 
ties defendant.®® In some jurisdictions, a wife is 
not a proper party to an action for breach o£ a 


drolnt obUfiratloa lint stveral latarest 
When the intereat of the cove- 
nantees is several, each may sue 
separately, althou^h the obligration is 
Joint. 

Ky.—^Thomas v. Pyke, 4 B’bb 418. 
Me.—Mitchell v. Kendall, 45 Me. 234, 
235. 

Vt—Sharp v. Conkling, 16 Vt. 365. 
Several obllffation bnt Joint intereat 
Where the legral intereat in a cove¬ 
nant or cause of action ia Joint. and 
the covenant in terma is aeveral, the 
action must be by Joint plalntlfCs.— 
Capen v. Barrows, 1 Gray, Masa., 
876. 

41. U.S.—Seymour v. Western R. 
Co., N.C., 1 S.Ct. 123, 106 U.S. 320, 
27 L.Ed. 103—Philadelphia, W. & 
R R. Co. V. Howard, Md.. 18 How. 
807, 14 L-Ed. 167. 

Ark.—^Hays v. Lasater, 3 Ark. 565. 
Beason for mle 

"It is aettled that if one of two 
covenantees does not exeeute the In- 
atrument, he must Join in the ac¬ 
tion, because whatever may be the 
beneflcial intereat of either, their 
legal intereat is Joint, and if each 
were to sue, the court could not 


know for which to grive Judgment.”— 
Philadelphia, W. & B. R. Co. v. How¬ 
ard, Md., 54 U.S. 807. 13 How. 307, 
337, 14 L.Ed. 157. 

43. U.S.—Seymour v. Western R. 
Co., N.C., 1 S.Ct, 123, 106 U.S. 320, 
27 L.Ed. 103. 

4a Ark.—Hays v. Lasater. 8 Ark. 
566—^Porter v. Clements, 8 Ark. 
364. 

44. lowa.—^Harris v. Schrlmper, 169 
N.W. 760, 184 lowa 1296. 

45. Ky.—Casslty v. Robinson, 8 B. 
. Mon. 279. 

Me.—Carleton v. Tyler, 16 Me. 392, 
33 Am.D. 673. 

Mass.—^Morse v. Aldrich, 1 Mete. 644. 
N.C.—Grler v. Fletcher, 28 N.C. 417. 
15 C.J. p 1301 note 39. 

45. In Morth OaroUna 

Under Rev.St. c 31 $ 89, provldlng 
that, in all cases of Joint obligations 
or assumptions of copartners or 
others, suits may be brought against 
the whole or any one or more of the 
persons making such obligations, as¬ 
sumptions, or agreements, the term 
*‘agreements’* includes covenants, ao 
that an action for breach of cove- 
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nant may be brought against any one 

or more of Joint obligors.—Gner v. 

Fletcher, supra. 

47, Ga—Union City Realty, etc., Co. 
v. Wright, 76 S.E. 86, 138 Ga 703. 

15 C.J. p 1301 note 40. 

4C. N.Y.—Westcott v. King, 14 
Barb. 82. 

15 C.J. p 1801 note 41. . 

49, Ky.—Rowan v. Woodward, 2 A. 
K.Mar8h. 140. 

N.T.—Gere v. Clarke, 6 HlIl 860. 

S.C—^Ayer v. Wllson, 9 S.C.L. 319. 

15 C.J. p 1301 note 43. 

50. Conn.—^Bundy v. Williams, 1 
Root 643. 

S.C.—^Aycr v. Wilson, 2 MUl 319. 

51. Ala—Childress v. McCullough, 
5 Port. 64. 62, 

52, Ga—McGuire v. Wagnon, 69 Ga 
591. 

63. N.C.—Winders v. Sutherland, 93 
S.E. 726, 174 N.a 235. 

64. N.H.—Fowler v. Kent, 62 A. 664, 
71 N.H. 388. 

16 C.J. p 1301 note 42. 

65. Ga—Brooks v. Columbus 7/'ater 
Lot Co.. 7 Ga 101. 
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covenant contamed in a deed in which she joined 
conve 3 dng property belonging to the husband.5® 

A cestui que trust is not a necessary party de¬ 
fendant to an action for the breach of a cove¬ 
nant running with the land, the legal estate being 
vested in the trustee.®'^ 

§ 124. Process and Appearance 

Examine Pocket Parts for later cases. Questions 
as to the doctrine of notice to the warrantor to 
maintain or defend the title are discussed in su¬ 
pra §§ 89-92. 

§ 125. Declaration^ Complaint, Petition, or 
Statement 
a. In general 

. b. Averments as to parties 

c. Allegation as to performance of con- 

dition precedent 

d. Averment of seal 

e. Allegation of demand of perform¬ 

ance 

f. Averment of breach 


g. Damages 

h. Amendments 

a. In General 

The declapatlon, petition, or complaint must contain 
allegatlons of all the facte essentlal to the cause of 
action. 

The declaration, petition, or complaint in an ac¬ 
tion for breach of covenant must in all cases state 
every fact necessary to constitute a cause of ac¬ 
tion and no other facts need be alleged.®® Itn- 
material allegations will be regarded. as surplus- 
age.®® Mere statement of conclusions is insuffi- 
cient; the facts must be alleged.®! 

Where the covenant is containcd in a deed of 
land situated in another state, a complaint stating 
a cause of action for breach of covenant under the 
laws of the forum is sufficient.®^ 

The covenant sued on must be alleged,®^ includ- 
ing the exeeution of it by sealing, as discussed in 
subdivision d of this section, as must delivery.®^ 
The deed need not be set out in haec verba, but 
only so much of the deed and covenant as is es- 


"56, Mo.—Stone v. Pry, 178 S.W. 

289, 191 Mo.App. 607. 

1& C.J. p 1301 note 46. 

57. N.T.—Keteltas v. Penfold, 4 E. 
D.Smith 122. 

58; Wls.—^Lyndon Lnmher Co. v. 
Sawyer, 116 N.W. 256, 136 Wis. 
526. 

15 C.J. p 1301 note 46, 

Anticipati ngr defenses see the C.J.S. 
title Pleadin«r 5 84. also 16 C.J. 
p 1303 note 82. 

Pozm of action 

(1) A complaint in vendees* ac¬ 
tion as^alnst vendora In possession 
after conveyance, for the value of a 
crop harvested dnring such period 
by vendor^s tenant, if susceptible to 
interpretatlon as one for converslon, 
misht also be consldered as one for 
breach of covenants, the distinctions 
between forms of action havins been 
abollshed.—^Miller v. Smith, 205 P. 
386, 119 Wash. 163. 

(2) A complaint aUeging that 
plaintlff was the owner of realty 
conveyed to him in fee simple by de- 
fendants by warranty deed, that 
plaintlff was entltled to Immediate 
possession which defendanta falled 
to glve, and that by reason thereof 
plaintlff was deprived of the use and 
enjoyment of the premlses for nlne 
and one-half months, that the value 
of the rents and prollts were a cer- 
tain amount claimed as damages sus- 
tained, was held one for wronsrful oc- 
cupation, not breach of covenant.— 
Adams V. Burfee, 216 P. 664, 67 Mont. 
815. 


Complaliits held snUlcient 
lowa.—^Mahrt v. Mann, 210 N.W. 566, 
203 lowa 880. 

Ky.—Stratton v. McGuire, 60 S.W.2d 
380, 249 Ky. 101. 

Okl.—Schanbacher v. Payne, 191 P. 

173. 79 Okl. 101. 

16 CJ. p 1301 note 46 [a]. 

Complatnts held insnlllolent 

N.C.—Lockhart v. Parker, 126 S.B. 

313, 189 N.C. 138. 

15 CJ. p 1301 note 46 [bj. 

59. Ky,—Kalfus v. Davie, 176 S.W. 

652, 164 Ky. 390. 

15 C.J. p 1302 note 47. 

80; Wash.—^West Coast Mfg:., etc., 
Co. V. West Coast Impr. Co., 66 
P. 97, 25 Wash. 627, 62 L.R.A. 
763. 

15 C.J. p 1802 note 48. 

Parti o ni a r mattors 
In action for breach of covenant 
asralnst encumbrances in a deed, al¬ 
legations as to a contract for an 
exchangre of lands provldlng that de- 
fendanfs lands should be free from 
encumbrances, was surplusa^re, it 
not appearlng that the contract was 
ever performed.—^Wright v. Boggess, 
141 P. 1082. 24 CaLApp. 638. 

81» N.T.—Kldder v. Port Henry Iron 
Ore Co., 94 N.E. 1070, 201 N.T. 
445. 

69. N.M.—^Norment v, Turley, 246 
P. 748, 81 N.M. 400. 

63. Ga.—Gano v. Green. 42 S.EL 371, 

116 GtL 22. 

N.H.—Cassidy v. Hlchardson, 66 A. 
641, 74 N.H. 221. 
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Ibs.plled covenant 

In an action of covenant based on 
a general warranty in a deed of 
lands situated in another st i te, and 
claimlng a breach of an implied spe- 
ciflo covenant, the declaration Is fa- 
tally defective in not alleging a law 
of such olher state prescriblng that 
such speclflc covenant shall be so 
included in a general warranty.—^Al- 
com V. Epler, 206 IllJ^pp. 140. 

Pleading ocoordls^ to foxm la ixu 
stxTunent 

Whatever may be the true doctrine 
as to the distlnction between cove¬ 
nant to warrant and defend title and 
covenant for quiet enjoyment, it is 
far safer, to say the least, to plead 
the covenant accordlng to the form 
of it in the deed.—^Peck v. Hough- 
tallng, 35 Mich. 127. 

What oovenoxLts sued on 

A suit whereln a petition recites 
a deed conveying land by the words 
“grant, bargain and sell/' setting out 
that plaintlff was obllged to bring 
ejectment to gain possession of the 
land, and concluding wllh a prayer 
of damage, is a suit for breach of 
the covenants in the deed rather than 
for breach of the slnglo covenant of 
selsln and plaintlff Is, therefore, not 
limlted to damages for breach of the 
covenants against encumbrances.— 
Lasswell Land & Lumber Co. v. 
Langdon, Mo.App., 204 S.W. 812. 

64. Mo.—^Perklns v. Reeds, 8 Mo. 

38. 

N.T.—Gazley v. Prlce, 16 Johna. 267. 
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sential to the cause of action.^s xhe covenant 
xnay be stated according to its legal efTect.66 The 
date of the covenant®"^ and the person with whom 
it was made, as stated infra in subdivision b, of this 
section should be stated. Profert of the deed, or 
some excuse for the omission, should usually be 
made.®® Under the rule that a seal imports a con- 
sideration, stated in the title Contracts § 72, where 
it is alleged that the instrument was executed un¬ 
der seal,®^ it is not necessary to state the consid- 
eration of defendant*s covenant,70 unless the per- 
formance of it constitutes a condition precedent, 
under the rules discussed in subdivision c of this 
section; but where the covenant is not alleged to 
be under seal, there is authority that the consid- 
eration must be averred.7l In an action for breach 
of covenant of seisin, the declaration or complaint 
should, it has been held, describe the land by metes 

and bounds.72 

b. Averments as to Parties 

The declaration, petition, or complaint must with 
some excsptions contain an averment with whom the 
covenant was made, and privity of estate between 
plaintiff and the covenantor must be shown. 

In an action for breach of covenant it must be 
averred with whom the covenant was made,73 al- 
though the rule does not apply to deed polls.74 
Privity of estate or contract between plaintiff 
and the covenantor must be shown.75 Where an 
action is by an assignee of the covenant, it is not 
necessary that he should be described as '^assig- 


nee.”76 ^ declaration, both as heirs and devisees, 

without showing in particular how they were 
heirs, and without setting out the will, is a suffi¬ 
cient averment of title.77 

e. AUegation as to PerfoiMAVce of Condition 
Precedent 

Performance of conditions precedent at the place and 
within the required tfme must be alleged, or tender of 
performance, or excuse for nonperformance stated. How- 
ever, performance by plaintiff of an Independent covenant 
need not be alleged. 

Plaintiff must allege the performance on his 
part or a tender of performance or excuse for non¬ 
performance of a condition precedent, if any there 
be, at the place and within the time required,®® 
and an averment merely of readiness and willing- 
ness to perform is not gcnerally regarded as suffi- 
cient.79 As indicated supra § 25, this rule ap- 
plies to an action for breach of a mutual concur¬ 
rent covenant. Where the covenants of the parties 
are independent of each other, in an action for 
breach of the covenant by either, plaintiff need not 
allege performance on his part.®® Where the con¬ 
dition precedent involves a question of law the man- 
ner of performance must be pointed out, but where 
it is a mere question of fact, a general averment 
of performance is proper.®! 

d. Averment of Seal 

Where the covenant must be under seal, In some Ju- 
risdictions there must be an averment that the covenant 


65. IT.S.—^Wilcox V. Cohn, C.C.S.D., 
29 F.Cas.No.17.640, 5 Blatchf. 346. 

15 C.J. p 1302 note 66. 

6& Mo.—Stone v. Fry, 178 S.W. 289, 
191 Mo.App. 607. 

16 C.J. p 1302 note 67. 

67. Ky.-^Hanson v. Cowan, 7 T.B. 
Mon. 574. 

16 C.J. p 1302 note 58. 

68L Mass.—^Powers v. Ware, 2 Pick- 
461. 

15 C.J. p 1302 note GO. 

69. N.Y.—Holmes v. Northern Pac. 
R, Co., 72 N.T.S. 476, 65 App.Dlv. 
49. 

70. 111.—^Buckznaster v. Gnindy, 2 
111. 810. 

Va.—Jones v. Thomas, 21 Gratt 96, 
62 Va. 96. 

71. N.Y.—Holmes v. Northern Pac. 
R. Co., 72 N.Y.S. 476, 65 App. 
Div. 49. 

72. R.I. —Mortklrlan v. Toner, 120 
A 161. 

73. Mo.—^Keatley v. McLau^rherty, 4 
Mo. 221. 

16 C.J. p 1302 note 65. 

74. Va.—^Jones v. Thomas, 21 Gratt 
96, 62 Va. 96. 

16 C.J. p 1302 note 66. 
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75. Mo.—^McCoy v. Wabash Ry. Co., 
App., 203 S.W. 249. 

Okl.~-Faller v. Davis, 118 P. 382, 30 
Okl. 66, Ann.Cas.l913B 1181. 

16 C.J. p 1302 note 67. 

Complaint held insrzfflcient 
A complaint, not alleglng that any 
of defendants in action to enforce 
covenant for repatr of dike in deed 
to thelr predecessors in title received 
any benefit from dike, stated no 
cause of action, as requlrement for 
repalr of dike succeeded to defend¬ 
ants only so longr as they derived 
some benefit therefrom.—Salvi v. 
John A. ManniniT Paper Co., 7 N.Y.S. 
2d 36, 168 Misc. 661. 

76. N.J.—Carter v. Denman, 23 N.J. 
Law 260. 

77. U.S.—Day v. Chism, Tenn., 10 
Wheat. 449, 6 L.Ed. 363. 

78. Ky.—^Ward v. Johnson, 113 S.W. 
2d 1132, 272 Ky. 234. 

15 C.J. p 1303 note 71. 

PartiotOar condition precedent 

The petition of a purchaser alleg:- 
ing that title of land conveyed was 
at all times In persons other than 
vendor, but not alleglng that title 
was defective, or that the alleged de- 
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fect was pointed out and vendor glv- 
en opportunity to correct it, did not 
state cause of action for breach of 
warranty in deed.—^Ward v. Johnson, 
supra. 

79. W.Va.—^Kern v. Zeigler, 18 W. 
Va. 707. 

16 C.J. p 1303 note 72. 

80. Or.—^Norby v. Soctlon Line 
Drainage Dist, 76 P.2d 966, 969, 
159 Or. 80, quoting Corpus Jnris. 

15 CJ. p 1303 note 76. 

Averment of performance of cove¬ 
nants' in contracts see the title 
Contracts 5 538. 

Covenant hdd within. mle 
In grantors* action agalnst drain¬ 
age dlstrlct for breach of covenants 
to keep ditch covered and to con¬ 
struet cernent fili In ditch, grantors 
did not need to allege performance of 
their covenant to maintain a fenee 
on land, since thelr covenant was not 
a "condition precedent" but an "in¬ 
dependent covenant."—Norby v. Sec¬ 
tion Line Drainage Dist., 76 P.2d 
966, 169 Or. 80. 

81. Ind.—Clark v. Llneberger, 44 
Ind. 223. 

15 CJ. p 1300 note 76. 
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wa» seated by thc defendant; In other Jurisdictione this 
is not necessary. 

According to the weight of authority, where as 
is considered in § 4 a covenant must be under seal, 
it must be averred specifically, in an action for 
breach of covenant, that it was sealed by defend¬ 
ant,®^ and it has been held that an action for 
covenant broken cannot be maintained on a deed 
in which the seal has been obliteratedbut ac- 
cording to some authorities an allegation of sealing’ 
is unnecessary, the reason being" that an allegation 
that defendant covenanted by a deed or an inden- 
ture includes an averment of sealing.®^ 

e. Allegation of Demand of Performance ' 

When a demand for performanee Js essentlal to Im- 
pose Ilabllity on defendant, it must be aileged. 

Where a special request for performanee is 
necessary to impose on defendant liability on his 
covenant, as stated in § 88 supra, such request 
must be averred,®® but not otherwise.®® 

f. Averment of Breach 

(1) In general 

(2) Averment of cviction 

(3) Negativing language of covenant 

(4) Description of paramount claim 

(5) Averment of notice to defend 

(1) In General 

Breach of the covenant sued on must be aileged, but 
one assignment Ia sufficient except in the case of alterna- 
tlve covenants. Exceptlons or provisos in the covenant 
must be excluded. The breach may be assigned ae> 
cordlng to Its legal effect. 


The declaration or complaint in an action for 
breach of covenant must definitely show that the 
covenant is broken,®7 and while several breaches 
may be assigned, the assignment of one good breach 
is sufficient to support the action.®® In case of an 
alternative covenant, breach of both altematives 
must be shown;®® and where the covenant con- 
tains exceptions or provisos the breach assigned 
must be excluded from such exceptions or pro¬ 
visos.®® It is sufl&cient as a rule to assign a breach 
of covenant according to its legal effect, or in words 
which contain its sense and substance;®! but the 
assignment must conform to the covenant as set out, 
and the breach must not be for more than is cove¬ 
nanted to be performed.®® To show breach of a 
covenant of title implied from the use of par- 
ticular words, it has been held necessary to aver 
that the title has failed in consequence of some act 
of the grantor.®® In an action for breach of a 
covenant of warranty as to the quantity of land 
conveyed, it is unnecessary to allege a mutual mis- 
take as to the number of acres.®^ 

(2) Averment of Eviction 

An eviction or Its equivalent must be aileged where 
the action is for breach of a covenant of warranty or 
quiet enjoyment, uniess the vendor is insolvent or non- 
resident; but, except under statute, eviction need not 
be averred when the action Ia for breach of covenants 
of seizin, of good right to convey, or against encum- 
brances. While the facts. constituting the eviction need 
not be stated, It It permissible to state them. 

The general rule is that in action for the breach 
of a covenant of warranty or for quiet enjoyment 
an eviction or something tantamount thereto must 
be aileged,®® but an exception to the rule is said 


82. Ark.—^Hays v. Lasater, 8 Ark. 
565 . 

15 CU. p 1803 note 78. 

83. Haas.—^Powers v. Warc. 2 Plck. 
461. 

84. Wis.—Jones v. Davis^ 22 Wis. 
421. 

15 C.T. p 1303 note 80. 

85. ILL—Bowers v. Narragansett 
Real Bat Co., 67 A. 824, 28 R.1. 
829. 

15 C.J. p 1303 note 84. 

88. N.J.—De Jlanne v. Citizen’s Pro- 
tective Asaoc., 74 A. 443, 79 N.J. 
Ijaw 107. 

15 C.J. p 1303 note 85. 

87« OMo.—John Hauck Brewin£r Co. 

V. Taft, 19 Ohlo N.P..N.S.. 604. 

Or,—^Pearson v. Richards. 211 P. 167, 
106 Or. 78. 

15 C.J. p 1304 note 92. 

Oovasasit against enoiunlizaiLoes 
<1) In action for breach of a cove¬ 
nant against encumbrances, plaintlff 
must allege the ezistence of a lien 
or eneumhrance.—^Pearson v. Rich- 
arda, 211 P. 167, 106 Or. 78. 


(2) Court order of conflrmatlon 
must be pleaded to show valid irriga- 
tion distrlct bond Issue constituting 
lien and eneumhrance on lands con- 
veyed.—Clark v. Demers. 264 P. 162, 
78 Mont. 287. 

Avezuents hsid not suflloient 

(1) Complaint, in action for breach 
of warranties In deeds, was defective 
in not alleging that lands are wlthin 
irrigation district Issuing bonds and 
making assessments aileged to bo 
lien and encumbrance on landiSL— 
Clark V. Demers, supra. 

(2) Complaint, not showlng Irriga¬ 
tion distrlct levy or assessment ef¬ 
fective before conveyance of lands, 
aileged no lien or encumbrance there- 
on.—Clark v. Demers, supra. 

(3) Other instances.—John Rauck 
Brewing Co. v. Taft, 19 Ohlo N.P., 
N.S., 604. 

15 CJ. p 1804 note 92 IfJ. 

88. Ark.—Gaster v. Ashley, 1 Ark. 

325. ' 

15 C.J. p 1304 note 93. 

89. N.T.—Harmony v. Bin^T^ham, 8 
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N.Y.Super. 209, affirmed 12 N.Y. 
99, 62 Am.D. 142. 

90. Colo.—^Dunn v. Dunn, 8 Colo. 
510. 

91. Ala.—Gamer v, Morris, 65 So. 
1000, 187 Ala. 658. 

15 C.J. p 1304 note 97. 

92. Cal.—^Vance v. Pena, 33 Cal. 631> 
15 C.J. p 1304 note 98. 

93. Ala.—Grlffin v. Reynolds, 17 
Ala. 198. 

Covenants implied from the use of 
particular words see supra 9 13. 

94. lowa.—^Mahrt v. Mann, 210 N.W. 
666, 203 lowa 830. 

95. Ark.—^Liammers v. American 
Southern Tnist Co., 291 S.W. 487, 
172 Ark. 1018. 

Ky.~^Ward v. Johnson, 113 S.W.2d' 
1132, 272 Ky. 234—Jones v. Avon- 
dale Heights Co.. 47 S.W.2d 949, 
243 Ky. 136—Hope Syndicate v. 
Southland Petroleum Co., 269 S.W. 
617, 207 Ky. 473—Hunter v. 

Kelghtley, 2i3 S.W. 201, 184 Ky. 
835. 
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to exist if the vendor is insolvent or nonresident;^® 
and, as is statcd in § 125 g, nominal damages may 
be recovered without an allegation of eviction or its 
equivalent; but, since covenants of seizin, of good 
right to convey, or against encumbrances, are 
broken, if at ali, as soon as made, as is pointed out 
supra §§ 40, 41, and 42 respectively, unless other- 
wise provided by statute,® 7 in an action for breach 
of these covenants an eviction need not as a 
nile be alleged,®® although somc doubt has been 
expressed as to .whether the rule applies in ali cas- 
es.99 No particular formality is required in aver- 
ring an eviction nor is it necessary to set out 
the facts attending the eviction or particularly to 
describe the adverse title,2 it being sufficient mere- 
ly to allege in general terms an eviction under a 
title paramount to that of the covenantor, as stat- 
ed in § 125 f (4), although a declaration setting 
out ali of the facts constituting an eviction is 
good.® 

‘■(5) Negativing Language of Covenant 

In actions for breach of covenants of selzln and good 
right to convey, generally It Is sufficient to negative the 
words of the covenant, but in some Jurisdictione the 
person seized must be alleged, and in any case, where a 
general assignment does not necessarily show a breach. 
speclal averments are necessary. In actions for breach of 
covenants against encumbrances, for quiet enjoyment, 
and of warranty, the breach must be specifically stated. 

While it has been held that in an action on the 
covenants of seizin it is necessary not only to aver 
that the covenantor was not seized, but also who 
was seized,^ the general rule is that, in the ab- 
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sence of a statute to the contrary,^ in actions 
for breach of the covenants of seizin and good 
right to convey it is sufficient to negative the words 
of the covenant generally;® but this rule is sub- 
ject to the exception that, when such a general as¬ 
signment does not necessarily show a breach, spe- 
cial averments are required.^ 

In actions for breach of covenants against en¬ 
cumbrances, for quiet enjoyment, or of warranty, 
as a rule the breaches must be specifically set 
forth,® and it has been held that in an action for 
breach of covenants against encumbrances the 
extinguishment of the encumbrance by plaintiff 
must be alleged.® Howcver, in some cases a com- 
plaint has been held sufficient as against a general 
demurrer, notwithstanding it failed specifically to 
set forth the breach of a covenant against encum- 
brances,^® or of warranty. 

(4) Description of Paramount Claim 

Where the action is for breach of a covenant against 
encumbrances, the encumbrances relled on must be stated 
and the titie of defendant connected thereto. Where the 
breach Is of a covenant of warranty, or for quiet enjoy¬ 
ment, an allegation of eviction under a lawfui and para¬ 
mount title is sufficient without stating euch title, except 
in a Jurisdiction requiring eviction on judiclal determina- 
tlon. 

As is stated in § 125 f (2), it is unneccssary in 
an action for breach of the covenants of seizin and 
of good right to convey to do more than mcrcly 
negative the words of the covenant, but a different 
rule prevails with regard to a covenant against en- 


j^ont.—Green v. Baker, 214 P. 88, 
66 Mont. 568. 

Ohlo.—John Hauck Brewinff Co. v. 

Taft, 19 Ohio N.P.,N.S., 604, 

Tenn.—^Toung v. Brannan, 5 Tenn. 
App. 1. 

Tex,—Campbell v. Joues, Clv.App., 
230 S.W. 710. 

16 CJ, p 1304 note 2. 
laoss of part of traot 
Purchaser predicatlngr suit for 
breach of warranty of title on yield- 
ing of possesslon of part of land as 
consequence of legal proceeding of 
which warrantor had notice and op- 
portunity lo defend was held not 
entitled to recover damages for 
breach of warranty of title to por- 
tion of land of which possesslon was 
stlU in purchaser, but to which pur¬ 
chaser asserted lack of title because 
title to portion which had been 
ylelded was not good.—Reese v. Man- 
get, 186 S.E. 880, 53 Ga.App. 637. 

96L Ky.—Walker v. Robinson, 174 S. 

W. 603, 163 Ky. 618. 

15 C.J. p 1305 note 3. 

97. Mo.—^Mumford v. Keet, 66 Mo. 
App. 502. 

Ohio.—Robinson v. Neil, 3 Ohio 626. 


98. Ala.—^Alger-Sulllva-i . Lumber 
Co. V. Union Trust Co., 96 So. 436, 
209 Ala. 432—^Patridge v. Bates, 78 
So. 911, 201 Ala. 657. 

lowa.—^Fisher v. Paup, 180 N.W. 
167, 191 lowa 296. 

Va.—Otey v. Oakey, 160 S.B. 8, 157 
Va. 314. 

15 C.J. p 1305 note 7. 

99. U.S.—Duvall v. Cralg. Ky., 2 
Wheat 45, 61. 4 L.Ed. 180. 

15 C.J. p 1305 note 8. 

Bven if averment of eviction be 
deemed necessary, a petition alleg- 
ing that paramount title was in state 
at time of conveyance was not de- 
murrable on ground that no cause of 
action was stated, for failure to al¬ 
lege eviction, although there was no 
allegation whether defendant was or 
was not in possession at time of 
conveyance, since if defendant was 
not in possesslon there was im¬ 
mediate eviction.—^Baughm^ v. 
Hower, 10 N.B.2d 176, 66 Ohio App. 
162. 

1. U.S.—^Day v. Chism, Tenn., 10 
Wheat 449, 6 L.Ed. 363. 

16 C.J. p 1306 note 9. 
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2 . Neb.—Cheney v. Straube, 53 N.W. 
479, 86 Neh. 621. 

3. N.T.—^Rlckert v. Snyder, 9 Wend. 
416. 

■4, Conn.—^Wilford v. Rose, 2 Root 
14. 

5. Ohio.—^Robinson v. Neil, 8 Ohio 
525. 

6. Ala.—^Patridge v. Bates, 78 So. 
911, 201 Ala. 557. 

lowa.—^Pisher v.. Paup, 180 N.W. 167, 
191 lowa 296. 

16 C.J. p 1305 note 15. 

7. Me.—Glover v. 0’Brien, 63 A. 
656, 100 Me. 551. 

Mass.—^Marston v. Hobbs, 2 Mass. 
433, 3 Ani.D. 61. 

8. Ohio.—John Hauck Brewlng Co. 
V. Taft, 19 Ohio N.P..N.S.; 604. 

16 C.J. p 1306 note 17. 

9. Wis.—^Pillsbury v. Mitchell, 5 
Wis. 17. 

10. Or.—^Dillon v. Beacon, 134 P. 
778. 136 P. 886, 67 Or. 118. 

15 CJ. p 1306 note 19. 

11. Ga.—State Bank v. O^Neal, 28 
S.E. 973, 101 Ga. 673. 

I 15 C.J. p 1306 note 20. 
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cumbranccs, and an assignment of a brcach of 
the covenant against encumbrances must not only 
set out the particular encumbrance relied on,l2 
but must also connect the title of defendant there- 
with,i3 although it is not necessary to set forth the 
encumbrance more than substantially.^^ 

In an action for a breach of covenant of war- 
ranty while a mere allegation that plaintiff has 
been evicted and that the title conveyed to him 
has failed has been held insufficient,^® it has gen- 
erally been held that, in an action for breach of 
covenant of warranty or for quiet enjoyment, it is 
sufficient if an eviction under a lawful and para- 
mount title is clearly alleged, without entering into 
a particular description of such title,subject to 
the requirement, in jurisdictions in which it is 
held that nothing less than a judgment is suffi¬ 
cient eviction, stated in § 112 supra, that not only 
must eviction on judicial determination of the 
title be alleged,but the nature of the claim on 
which the judgment was rendered must also be 
alleged;!^ and in another jurisdiction the court 
found it unnecessary to pass on the question wheth- 
er the petition should contain allegations specifical- 
ly stating wherein and how. the alleged outstanding 
tities were paramount, in view of other rulings in 
the case.i® It has been held that, if the covenan- 
tor has been notified of the eviction suit, the 
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declaration need not allege that the recovery was 
by an older and better title.20 

(5) Averment of Notice to Defcnd 

Notice to the covenantor to defend need not be 
averred. 

Although, as stated in § 90 supra, a covenantor 
is not precluded by an adverse judgment against the 
title conveyed unless he has been vouched, it is not 
necessary in an action for breach of covenant to 
aver that the covenantor had notice of the suit by 
which the covenantee was evicted.^! 

g. Damages 

The declaration, petition, or complaint In an action 
for breach of covenant must contain allegations serving 
as a foundatlon for the proper measure of damages. 
General damages are recoverable under a general ad 
damnum or prayer for general rellef; speclal or conse- 
quentlal damages must be pleaded to be recoverable. 

The declaration, petition, or complaint with re- 
spect of damages for breach of covenant is gov- 
erned by the usual rules of pleading damages, dis- 
cussed in the CJ.S. title Damages §§ 129-140,, al¬ 
so 17 C.J. p 998 note 36-p 1020 note 15. Proper 
allegations as a foundation for the application of 
the proper measure of damages must be made .22 

General damages may be recovered under the 
general ad damnum^s or prayer for general re- 
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12 . Vt.—French v. Slack. 96 A. 6, 80 
Vt. 514. 

15 C.J. p 1306 note 25, p 1805 note 17. 

13. Vt.—^Kellogs: V. Robinson, 6 Vt 
276, 27 Am.D. 560. 

15 C.J. p 1306 note 26. 

l'^ Vt.—^French v. Slack. 06 A. 6, 80 
Vt. 514. 

16 C.J. p 1806 note 27. 

15. Ky.—Jones v. Jones, 7 S.W. 886, 
87 Ky. 282, 9 Ky.L. 942. 

1& Ala.—Smith v. Gaines. 97 So. 
730, 210 Ala. 245—^Alg-er-Sulllvan 
Lumber Co. v, Union Trust Co., 96 
So. 436, 209 Ala. 432. 

Cal.—^Platner v. Vincent, 202 P. 655, 
187 Cal. 443. 

Idaho.—^Turner Trust Co. v. Gillett 
210 P. 1001. 36 Idalio 344. 

Ky.—Burc^ett v. Blackbume, 248 S. 
W, 853, 198 Ky. 304, 34 A.L.R. 1425 
—^Wilson v. McGowand, 234 S.W. 
17. 192 Ky. 565. 

Neb.—Cheney v. Straube, 53 N.W. 
479. 35 Neb. 521. 

Utah.—^East Canyon Land & Stock 
Co. V. Davls & Weber Counties 
Canal Co.. 238 P. 280, 65 ntah 560. 
15 C.J..P 1306 note 29. 

AllegatioiiB of paymMLt of a jud^r- 
blsdA tax Uen to ciear thelr title 
from a cloud, until some action was 
taken preparatory to enforclng' pay- 
ment of tax out of speciflc real prop- 


erty, are Insufflclent.—^Beach v. Pls- 
arek, 128 A. 30, 102 Conn. 126. 

Allegation tliat t*tle was in United 
States was held sufficient allegration 
of constructive eviction to support 
action as agnlnst demurrer.—^East 
Canyon Land & Stock Co. v. Bavis & 
Weber Counties Canal Co., 238 P. 
280, 65 Utah 560. 

Constmctlon 

Where g^rantee suingr for breach of 
warranty allegred that at time deed 
was exeeuted and dellvered and con- 
sideration pald a superior title to 
land was in others and that grrantee 
had no knowledge or notice of such 
superior title at time of* dellvery of 
deed, statement was construed as an 
allegation that grantee was an inno- 
cent purchaser for value.—^Pelts v. 
WhitaJker, Tex.Civ,App., 129 S.W.2d 
682, error granted. 

Petltlo]| held insufflclent 

Ga.—^McElmurray v. Marshall, 141 S. 

E. 670, 37 Ga.App. 725. 

Tex.—Briley v. Hay, Civ.App.. 13 S. 
W.2d 997. 

17- Ky.—Walker v. Robinson, 174 S. 
W. 503, 163 Ky. 618. 

1& Ky.—WUson v, McGowand, 234 
S.W. 17, 192 Ky. 565—^Bland v. 
Thomas, 3 S.W. 595, 8 Ky.L. 866. 

19. Ga.—White v. Stewart, 62 S. 
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B. 590, 131 Ga. 460, 15 Ann.Cas. 
1198. 

20k Ky .—^Burchett y. Blackbume, 
248 S.W. 853, 198 Kv. 304, 34 AL. 

R. 1425—Wilson v. McGowand, 234 

S. W. 17, 192 Ky. 665. 

15 C.J. p 1307 note 35. 

Necessity of averring notice see in¬ 
fra § 125 f (5). 

21. Mo.—Smith v. Nussb^um, App., 
71 S.W.2d 82, 86, citing Corpus Ju¬ 
ris. 

15 C.J. p 1306 note 22, 

Notice 'of eviction as alfectlng neces¬ 
sity of allegation of eviction by 
paramount claim see supra 5 125 
f (4). 

23. Mo.—Donner v. Whltecotton, 212 
S.W. 378, 201 Mo.App. 443. 

Petitlons hold Insufflclent 

Mo,—^Donner v, Whltecotton, supra. 
Tex.—^Tindle v. Blms, Civ.App., 108 
S.W,2d 437—Briley v. Hay, Clv. 
App., 13 S.W.2d 997. 

23. N.C.—Jones v. Balsley, 69 S.E. 

827, 164 N.C. 61. 

15 C.J. p 1334 note 4. 

Petition held sufflclent 

Allegations of llabllity of grantor 
under his warranty of title to seven 
hundred-acre tract resulting from 
failure of remote grantee of another 
tract to perform covenant to pay 
portion of mortgage indebtedness 
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lief.2^ The existence of an outstanding paramount 
title pennits the grantee to institute an action for 
breach of covenants of seizin and right to convey 
without averring special damages.26 

Special or consequential damages must be plead- 

ed to be recoverable.26 

Nominal damages may be recovered without an 
allcgation of eviction or its equivalent.27 Like- 
wise, in the absence of an averment of special dam- 
•ages, a declaration alleging only a formal breach 
of covenant justifies recovery only of nominal dam- 

ages.28 

h. Amendments 

Amendmants efther by the addFtion of a count or by 
eorrection of an erroneous count are permiesible. 

A declaration counting on one or more covenants 
may be amendcd by adding a count on another cove¬ 
nant,29 or by correcting an erroneous count.® 9 
A pctition in an vaction for breach of warranty of 
title to land which claims as the measure of plain- 
tiffs damages the value of the property to which 
title has failed is amendablc so as to make the dam¬ 
ages claimed the purchase price of the property.®^ 


§ 126- PleaorAnswer 

The general rules of pleading controi as to the form 
and sufflclency of defendant's pleadings. 

The rules governing pleas and answers in ac- 
tions for breach of covenants are those which reg¬ 
ulate such pleadings in civil actions generally, as 
discussed in the C.J.S. title Pleading §§ 99-166, also 
49 CJ. p 179 note 58-p 296 note 48.®2 Performance 
of the covenants by defendant must be pleaded.®® 
Payments made by the covenantor to the covenan- 
tee on account of the breach should be specially 
pleaded when relied on in bar,®^ and such a plea, 
if not sustained, admits nothing more than plain- 
tilFs right to recover nominal damages.®^ The 
amount of the damages laid is not traversable mat- 
ter, and defendant need not deny it.®® 

Pleas by way of confession and avoidance must 
confess the truth of the allegations which they pur- 
port to answer, as stated in the C.J.S. title Plead¬ 
ing § 165, also 49 C.J. p 292 note 81-p 293 note 
87, and must explicitly state all facts necessary to 
constitute a lawful avoidance coextensive with con- 
fession.®7 Such a plea must conclude with a veri- 


coverlngr both tracts, and of gran- 
tor’s loss of securlty under junior 
purchase price mortgage on seven 
hundred-acre tract because of his in- 
abillty to give good title whlle senior 
mortgage remalned unpald. were held 
to make case for substantis)! dam¬ 
ages agalnst remote grantee.—Calder 
V. Richardson, D.C.Fla., 11 F.Supp. 
948. 

94. N.C.—Price v. Deal, 90 N.C. 290. 

95. Va.—Otey v. Oakey, 160 S.E. 8, 
167 Va. 814. 

26. lowsu—Jones v. Shay, 38 N.W. 
$50. 72 lowa 237. 

15 C.J. p 1334 note 6'. 

27. Ind.—Mason v. Cooksey. 51 Ind. 
519. 

28f U.S.—Calder v. Richardson, D.C. 

Pia., 11 F.Supp. 948. 

99. Ala.—Lost Creek Coal & Miner- 
al Land Co. v. Hendon. 110 So. 308, 
216 Ala. 212. 

15 C.J. p 1307 note 86. 

80. Ala.—Lost Creek Coa! & Miner- 
al Land Co. v. Hendon. supra» 
Desorlptlon of land 
In action for breach of covenants 
of warranty, amendment correcting 
descrlptlon of lands to which title 
fe-lled is allowable.—Lost Creek Coal 
& Mineral Land Co. v. Hendon. supra. 

3L Gsl—S t. John v. Leyden, 36 S. 
B. 610, 111 Ga. 162. 

38. Ckinclnsloxi 

(1) Where defendeuits plead a de- 
nia! of the alleged breach, such plea 
should conclude to the country. 


N.J.—Star B-ick Co. v. Bidsdale, 34 
N.J.Law 428. 

S.C.—^Wolfe V. Norris, 29 S.C.Law 
822. 

(2) Although in affirmative words, 
a plea which is a direct- denlal of 
the declaration should conclude to 
the country.—Overton v. Crabb, 4 
Hayw., Tenn., 109. 

(3) A defendant whose plea con¬ 
cludes with a veriiication instead of 
the proper conclusion will be grant- 
ed leave to amend on a showirg that 
the plea is probable.—Overton v. 
Crabb, supra. 

The general Issne in smtion in 
covenant is pleaded by the common- 
law plea "non est factum” or its 
statutory equlvalent “that the al¬ 
leged deed is not his deed,” and plea 
that defendant “did not promise as 
alleged” is demurrable.—^Bond v. 
Hewltt, 149 So. 606, 111 Fisu 180. 

33. 111.—^Dickhut V. Durrell, 11 111. 
72. 

Ky.—Trabue v, Kay, 4 Bibb 226. 
Plea of performance: 

Action of covenant see Covenant. 
Action of § 30. 

Action on bond see Bonds § 112 a. 
Action on contract see Contracts 
S§ 563. 554. 

34. Vt.—^Ferris v. Mosher, 27 Vt. 
218, 65 Am.D. 192. 

35. 111.—Reed v. Hobbs, 8 111. 297. 

36. N.T.—Hackett v. Rlchards, 3 E. 
B.Smlth 18, roversed on other 
grounds 13 N.T. 138. 
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87- Leu—L evenberg v. Shanks, 116 

So. 641, 165 La. 419. 

16 C.J. p 1307 note 44. ' 

Assnmptlon of payment of taxes 
by person anserting breach of war¬ 
ranty, belng a defense in avoid¬ 
ance. must be specla!ly pleaded.— 
Levenberg v. Shanks. supra» 

Dower rlghts of wlfe 

(1) Action for breach of covenant 
against encumbrance, alleging that 
plaintiff paid dower claim with 
knowledge of defendanfs “claim” 
that dower clalmant was not de- 
fendanfs wife, is insufflclent.—Car- 
ney v. Morrison, 228 N.T.S, 308, 223 
App.Biv. 244, motion granted 164 N. 
B. 665, 249 N.T. 611. 

(2) Likewise. a defense based on 
dower rights of defendant's wife is 
insufficlent to show wlfe’s release of 
dower.—Carney v. Morrison, suprsu 

Flea of gnuitee^s Imowledge of da. 
fects claimed covered by warrsinty is 
bad.—^Lost Creek Coal & Minei^al 
Land Co? v. Hendon, 110 So. 308, 215 
AIsl 212. 

Bona flde pnrohaser 

In grajitee^s suit for breach of 
warranty on ground that prior to 
deed grsmtor had conveyed property 
to others who had not placed their 
deed of record, where grantee al¬ 
leged facts showing that he was sin 
innocent purchaser for va!ue, there 
was no necessity for plea by gran- 
tor that grrantee was an Innocent 
purchaser for value to entitle gran- 
tor to defend on ground that grantee 
received title superior to unrecorded 
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fication.38 Where a proviso or exception is in the 
body of the covenant, the party seeking to avoid it 
must plead it in his answer,*^ if the proviso or 
exception is contained in a separate clause of the 
contract, the party pleading it need only state 
enough to show prima facie a right of action, leav- 
ing the matter of exception to be pleaded by the 
adversary.^® New matter in confession and avoid- 
ance must be specially pleaded.^ ^ Where equitable 
relief is sought, a special plea alleging the matter 
relied on should set forth the facts constituting 
such matter with suficient certainty to apprise plain- 
tiff of the character of the defense relied on and 
to cnable the court to detennine whether equitable 
relief should be granted.'*^ 

AffidaviL A statutory requirement that a defend¬ 
ant must attach an affidavit of merits with his plea 
when plaintiif has attached an affidavit to his decla- 
ration applics to an action for breach of covenant 

of warranty.^2 

§ 127. Subsequent Pleadings 

a. Demurrer 

b. Replication 

a. Demnrrer 

General principies governing demurrers generally con- 
trol as to demurrers In actions for breach of covenants. 

The rules of pleading governing dcmurrer in ac¬ 
tions generally, discussed in the CJ.S. title Plead- 
ing §§ 211-274, also 49 CJ. p 362 note 50-p 465 note 


81, are of course controlling in actions for breach 
of covenant.44 Statutory reqiiirements that mati^*rs 
of substance must be distinctly stated in the demur- 
rer must be complied with.^s if two counts of a 
declaration are for the samc cause of action, on the 
same covenant, and one count is good, the declara¬ 
tion is good on general demurrer.-^® Where one 
breach is well assigned in the declaration, a gen¬ 
eral demurrer will not be sustained,^*^ but, if the 
breach is not well assigned, defendant is entitled to 
judgment, although his plea is bad.^® The fact that 
a declaration does not in direct terms allege mat- 
ters of substance, but only includes them by in- 
ference from exhibits, is not ground on which gen¬ 
eral demurrer may be based.^® In an action for 
breach of covenant of seizin, demurrer lies as to a 
declaration which fails to describe the land by metes 
and bounds,®® but a declaration alleging breach of 
a general and unqualified covenant of seizin is not 
demurrable.®^ In an action for breach of a cove¬ 
nant against encumbrances, a demurrer that the 
complaint States as a conclusion that an alleged 
agreement constituted an easement, right of way, 
or encumbrances through and on the property is 
not sustainable,®^ but a complaint failing to show 
a valid encumbrance is demurrable.®® In an ac¬ 
tion for breach of covenant of warranty, a com¬ 
plaint not complying with statutory requirements 
is demurrable,®^ and a petition which fails to con- 
tain allegations showing possession by plaintiff or 
his grantee is bad on demurrer.®® 


deed.—^Felts v. Whitaker, Tex,Clv. 
App., 129 S.W.2d 682, error «rranted. 
38. N.J.—Star Brlck Qo, v. RidsdaJe, 

84 N.J.Iiaw 428. 

g.C.— Wolfe V, Norris, 29 S.C.L.aw 
828. 

33. Mo.—Consolidated Coal Co. v. 
Mezico Flre-Brlck Co., 66 Mo.App. 
296. 

4a ICo.—Consolidated Coal Co. v. 
Mexlco Fire-Brlck Cb., supra. 

41. Tez.—Cates v. Fleld, Civ.App., 

85 S.W. 62. 

15 aj. p 1808 note 68. 

48. Va.—^Burtners v. Keran, 24 
Gratt 42, 65 Va. 42. 

Wash.—^Menasha Wooden Ware Co. 
V. Nelson, 88 P. 1018, 46 Wash. 
543. 

15 aJ. p 1807 note 47. 

In case of a mutual mlstahe of the 
parties as to the extent of the 
rights conveyed, defendants may 
seeA^ to amend thelr plea by filingr a 
bili In eguity for reformation,—^Mc- 
Shane v. Main, 62 N.H. 4. 

4a IU.—Chica^o Mill & Lumber Co. 
of Cairo v. Townsend, 203 111.App. 
467. 


44. N.J.—Dlck V. McPherson. 62 A. 
383, 72 N.J.Law 332. 

15 C.J. p 1807 note 49. 

45. Ala.—Colson v. Harden, 141 So. 
639, 224 Ala. 665. 

Deoinzrer held bad 
Ala.—Colson v. Harden, 141 So. 639, 
224 Ala. 665. 

4R Me.—^Blanchard v. Hozle, 34 Me. 
376. 

16 aJ. p 1307 note 60. 

47. Ala.—^Tiaylor v. Pope, 8 Ala. 
190. 

16 C.J. p 1307 note 51. 

48. Mass.—Kelloss V. Ingersoll, 2 
Mass. 97. 

49. CaL—^Pedro v. Humboldt Coun- 
ty. 19 P.2d 776, 217 Cal. 498. 

50. R.L—^MortMrian v. Toner, 120 
A. 161. 

51. Fla.—^Burton v. Frlce, 141 So. 
728, 105 Fla. 544. 

58. Ala.—Colson v. Harden, 141 So. 
639, 224 Ala. 665. 

53. Or.—^Pearson v. Rlchards, 211 P. 
167, 106 Or. 78. 
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54. Ala.—Bobo v. Tally, 104 So. 82, 

213 Ala. 83. 

Complaint heid demnrrable 
Ala.—Bobo V. Tally, supra. 

Complaint held suSolent 

(1) In suit asralnst warrantor of 
title, allegation that warrantor had 
notice of proceedlng’ pursuant to 
which purchaser ylelded possession 
and knew of such proceedinsr and 
that plaintiff thereln was seekingr to 
recover of purchaser land sold under 
outstandin^r paramount Utle was 
held sufficient as alle^ration of no¬ 
tice as against general demurrer.— 
Keese v. Manget, 186 S.H. 880, 63 Ga. 
App. 637. 

(2) In suit for breach of warranty 
of title, aUegatlon of petition that as 
resuit of suit filed against plaintifiT 
on outstandlng paramount title 
plaintiff was evicted from premlses 
to her Injury and damage in deslg- 
nated amount was held sufficient as 
allegatlon of damage resulting from 
alleged breach of warranty of title 
to property from which plaintiff was 
evicted.—^Reese v. Manget, supra. 

55. IT.S.—Hdgemont Coal Co. v. Ash- 

er, D.CJK:y., 298 F. 1000. 
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b. Beplication 

A replicatlon In an action for breach of covenant 
must traverse the truth of new matter introduced by the 
plea or confess and avold the plea. When relled on, 
conditions must be pleaded in the replicatlon. The 
replicatlon must conform to the declaration. 

A replication which does not traverse the truth 
of new matter introduced by the plea,56 or confess 
and avoid the plea,5*^ is bad. If plaintiff relies on 
conditions, he must plead them by way of replica¬ 
tion.®® The replication must in all cases conform 
to the declaration,®® but, if a replication is good as 
to either of the breaches assigned in the declaration 
and answered in the plea, it will be upheld on de- 
murrer.®® In an action for breach of the covenant 
of seizin, the replication to defendanfs plea main- 
taining his seizin should aver who in fact was seiz- 
ecL6i 

§ 128. Issues, Proof, and Variance 

In an action for breach of covenant the proof must 
conform to the allogations, and be conflned to the Issues 
made by the pleadings. Oniy materlal matters In issue 
need be proved. Matters which may be shown under 
the plea of general Issue may be proved without being 
specially pleaded. A materlal variance between the 
pleadings and proof Is fatal. 


The proof in actions for breach of covenant must 
conform to the allegations, and be confined to the 
issues made by the pleadings.®® Material matters 
put in issue must be proved,®® but it is sufficient to 
prove the substance of the issue.®^ Matters ad- 
mitted by the pleadings, or not put in issue, need 
not be proved.®® The default by defendant in an 
action of covenant admits all the traversable aver- 
ments in the declaration, but not the amount of 
damages, and leaves nothing to be done but the as- 
certainment and assessment of the damages, so that 
proof may be made of the damages sustained.®® 

Under the general issue, so called, that is, a 
general denial of the facts relied on to show a li- 
ability on the covenant, defendant may introduce 
in evidence special facts inconsistent with the case 
alleged by plaintiff,®'^ and whatever may be shown 
under such issue may be shown without being 
pleaded specially;®® however, proof of changed 
conditions cannot be made under such a plea.®® 
Where the facts alleged in a declaration may con¬ 
stitute a breach of either of several covenants, 
plaintiff is not, on such a case being shown, re- 
quired to elect on which covenant he will seek a 


56. N.Y.—Gelston v. Burr, 11 Johns. 
482. 

67. N.Y.—Gelston v. Burr, supra. 

16 CJr. p 1307 note 56, 

58. N.Y.—^Dentbn v. Bours, Anth.N. 
P. 241. 

59. Pa.—Burk v. Bear, 3 Clark 355, 
5 Pa.L.Jr. 304. 

15 C.J. p 1308 note 57. 

60. N.Y.—^Beach v. Barons, 13 Barb. 
805. 

61. Mass.—^IVfarston v. Hobbs, 2 
Mass. 433, 3 Am.D. 61. 

N.Y.—Sedgwlck v. Hollenback, 7 
Jobns. 376. 

6SL Tex.—^Northcutt v. Hume, Com. 
App., 212 S.W. 167, reverslngr, Clv. 
App., 174 S.W. 974. 

15 C.J. p 1808 note 61. 

Theoty of canse of action 
Plalntififs cannot recover from 
thelr grantor on theory of tort, 
where action was treated as an ac¬ 
tion on warranty.—Campbell v. Rog- 
ers, 211 N.W. 768, 191 Wis. 670. 
Proof baia admisslble under plead- 
IngB 

(1) In suit for breach of warranty 
of tltle, allegations in the petition 
that the price pald for all the land 
purchased by plaintiff was elght 
thousand dollars, and that the price 
pald for the land to which the tltle 
failed was twenty-ffve dollars an 
acre, were held sufficient to admit 
evidence of the price paid for all the 
land, whether in money or property, 
aiid of the proportional part of such 
price represented by the land lost— 


Northcutt V. Hume, Tex.Com.App.. 
212 S.W. 167, reverslng, CivA.pp„ 174 
S.W. 974. 

(2) Payments made by the cove- 
nantor to the covenantee on account 
of the breach may be given in evi¬ 
dence in mltlgation of damages un¬ 
der the plea of covenants performed. 
—^Ferris v. Hosher, 27 Vt. 218, 66 
Am.D, 192. 

Proof held Inadmlsslble imder plead- 
Ingrs 

(1) Purchaser sulng vendor for 
breach of warranty, who alleged that 
tltle was in govemment, could not 
Introduce evidence to show title 4n 
third person.—^National Cypress Pole 

Plllng Co. V. Hemphill Lumber Co., 
81 S.W.2d 1069, 326 Mo. 807. 

(2) That party asserting breach of 
warranty In land tltle was himself 
responsible, hence not entitled to 
damages, must be specially pleaded, 
and, unless pleaded, evidence thereon 
is inadmlsslble.—^Levenberg v. 
Shanks, 115 So. 641, 165 La. 419. 

63. Ky.—Jones v. Avondale Helghts 

Co., 47 S.W.2d 949, 243 Ky. 186. 
Partlcnlar matters 

(1) One cannot recover for breach 
of covenant of general warranty un¬ 
less proving eviction or exceptlon to 
nile requiring eviction before gen¬ 
eral warranty is breached.—Jones v. 
Avondale Heights Co., supra. 

(2) Evidence that covenantor had 
notice of adverse suit is admissible 
in suit on covenants of warranty 
where put in issue, notwithstandlng 
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absence of allegation of notice.— 
Smith V. Nussbaum, Mo.App., 71 S.W. 
2d 82. 

(3) In order to enforce covenants 
punning with land, privity of estate 
between parties to contract and par¬ 
ties to lltlgatlon wherein such en- 
forcement is sought must be proved. 
—McCoy V. Wabash Ry. Co., Mo. 
App., 203 S.W. 249. 

(4) A covenant of good rlght to 
convey being breached when made if 
the covenajitor had no title, In an 
action for the breach of such (-«ve- 
nant because the covenantor dld not 
have tltle to the mineral, evidence 
of eviction, ouster, or surrender was 
unnecessary.—Partridge v. Bates, 78 
So. 911, 201 Ala. 657. 

(5) Other matters see 15 C.J. p 
1808 note 62 [a]. 

61. Ala.—Prestwood v. McGowan, 41 
So. 779, 148 Ala. 476. 

15 G.J. p 1308 note 63. 

66. Tex.—Coleman v. Liuetcke, Clv. 
App., 164 S.W. 1117. 

16 C.J. p 1308 note 64. 

66. 111.—Chlcago Mill & Lumber Co. 
of Cairo v. Townsend, 203 111.App. 
457. 

16 C.J. p 1308 note 65. 

67. Wis.—Cady v. Henes, 138 N.W. 
1022, 151 Wis. 422. 

15 C.J. p 1308 note 66. 

68. U.S.—Patrick v. Leach. C.C.Neb., 
2 P. 120, 1 McCrary 250. 

68. N.Y.—Schaefer v. Magerle, 211 
N.Y.S. 469. 125 Misc. 840. 
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recovery;70 but on the other hand, where two 
counts of a declaration are contradictory, a re- 
covery cannot be had under both, since the cause 
of action set out in one would constitute a com¬ 
plete defense to that set out in the other.^i In 
case of the assignment of two or more distinet 
breaches, for one of which plaintiff has no cause 
of action, it is error to assess entire damagesJ^ 

Variance, A material variance between the al- 
legations and the proof, in actions for breach of 
covenant, is fatal;73 but it is otherwise if the vari¬ 
ance is immaterial.'^^ 

§ 129. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

The rules as to presumptions In civit actions gen¬ 
era! ly apply In actions for breach of eontract. 

Certain legal presumptions may arise in ac¬ 
tions on covenants from long continued possession 
of the premises in controversy,*^® especially as to 
the possession of uncultivated lands,^® from long 
continued, peaceable, notorious, adverse, and unin- 
terrupted enjoyment of an easement^^ or from the 
purchase of a paramount title by plaintiff,7« or of 
purchasing with reference to liensJ^ So also cer¬ 
tain presumptions may arise as to the considera- 


tion for a covenant,as to notice of entry,3i and, 
according to some authorities, as to the surrender 
of the premises,although this seems opposed to 
the general rule, stated infra § 129 b, that a cove- 
nantee who surrenders without suit has the bur¬ 
den of showing that he yielded to a title paramount. 
Where the purchase price of land is paid in prop- 
erty, there is no presumption that either party ob- 
tained an advantage in the trade.83 It has been 
held that there is no presumption that particular 
lands to which title failed were of the same propor- 
tionate value as other lands embraced in the con- 
veyance,^^ but where the parties dealt on a “per 
acre price,” without notice of any differences in 
quality, uniformity of quality was presumed.36 The 
value of the whole estate, as compared to the value 
of the part lost by failure of title, is not to be con- 
clusively presumed to be the price fixed by the 
parties at the time of the conveyance.®® Tax pro- 
ceedings are presumed to be valid®7 and the amount 
of a special assessment recited in an exeeution there- 
for is presumed to be correct.®® 

b. Bnrden of Proof 

The burden of proof reste 'upon the party holding the 
affirmative of the Issue. 

In actions for breach of covenant, as in other 
actions, the burden of proof rests upon the party 
holding the affirmative of the issue,®® whether it 


70. MInn.—^Bruns v. Schreiber, 51 
N.W. 120, 48 MInn. 368. 

71. Mich.—Capen v. Stevens, 29 
Mlch. 496. 

7SL Ky.—^Morrow v. Governor. Hard. 
489. 

73L Pa.—Stronjr v. Nesbitt, 110 A. 

250, 267 Pa. 294. 

15 C.J. p 1308 note 71. 

Tariaaoe beld to be sbowa 

(1) In an action for breach of cov¬ 
enant of warranty, there Is a fatal 
variance between averment of actual 
evictlon and proof of prior construc¬ 
tive evictlon.—Strong v. Nesbitt, su¬ 
pra. 

(2) Other instances see 15 C.J. p 
1308 note 71 [a]. 

Vaxiance held not to be shown 
(1) In purchaser^s suit for breach 
of covenant of warranty in deed, 
proof that title to land*was found to 
be in thiid person instltuting eject- 
ment suit in which the warrantors 
were vouched into court and that 
purchaser paid amount of decree In 
ejectment suit coverlng value of land 
and mesne profits to protect pur- 
chasei^s improvements and avoid a 
sale was not at variance with allega- 
tion that purchaser was evlcted by 
reason of Judgment in ejectment suit. 


—West V. Lee, 197 S.E. 76, 67 Ga. 
App. 873. 

(2) Other instances see 15 C.J. p 
1308 note 71 [b]. 

74. Ala.—^Prestwood v. McGowan, 41 
So. 779, 148 Ala. 476. 

15 O.J. p 1309 note 72. 

75- Vt.—Knapp v. Marlboro, 34 Vt. 
235. 

15 C.J. p 1309 note 73. 

73. Pa.—Steiner v. Baughman, 12 
Pa 106. 

15 C.J. p 1309 note 74. 

77. W.Va—^Lucas v. Smithfleld, etc., 
Tump. Co., 15 S.E. 182, 36 W.Va 
427. 

15 C.J. p 1309 note 76. 

78. IU.—^Harding v. Larkin, 41 111. 
413. 

15 C.J. p 1309 note 76. 

79. Pa—^Bonebrake v. Summers, 8 
PaSuper. 55, 43 Wkly.N.C. 668, af- 
firmed 44 A. 330, 193 Pa 22. 

15 C.J. p 1309 note 77. 

sa N.D.—^Bowne v. Wolcott, 48 N. 

W. 336, 1 N.B. 416. 

15 C.J. p 1309 note 78. 

81. Mass.—^Burrage v. Smith, 16 
Pick. 66. 

15 C.J. p 1309 note 79. 

aa. , Ind.—^Burton v. Reeds, 20 Ind. 

87. 


Vt.—^Williams v, Wetherbee, 1 Alk. 
283—^Dniry v. Shumway, 1 D. 
Chipm. 110, 1 Am.D. 729. 

16 C.J. p 1309 note 80. 

83. Tex.—Northeutt v. Hume, Com. 
App., 212 S.W. 157, reversing, Civ. 
App., 174 S.W. 974. 

84. Ark.--Lane v. Stltt, 219 S.W. 
340, 143 Ark. 27. 

Tcx.—^Westervelt v. Meuly, Civ.App., 
216 S.W. 680. 

85. Tex.—First Nat. Ban’i v. Brown, 
Com.App., 15 S.W.2d 563, reform- 
ing, Civ.App., 4 S.W.2d 635. 

86. —^Merchants' Nat. Bank of 
Clinton, lowa v. Otero, 175 P. 781, 
24 N.M. 598. 

87. N.T.—^Lauer v. Maga, 1 N.T.S.2d 
743. 

88. Ga.—^Pone v. Barbre, 196 S.E. 
287, 67 GaApp. 684. 

89. Ala—^Marsh v. Cheeseman, 128 
So. 796, 221 Ala 890. 

Mo.—^Litzelfelner v. Cotner, App., 119 
S.W.2d 447, 448, citlng Corpus Ju¬ 
ris. 

N.Y.—^Lauer v. Maga, 1 N.T.S.2d 
743. 

16 C.J. p 1809 note 83. 

Fersou olalmlng baueflt of resCirlo- 
tlon has burden of showing that it is 
appurtenant to his land. 
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be plaintiif^® or defendant^i Thus the burden is 
on plaintiff to prove the amount of his damages;^^ 
and a defendant who pleads performance of his 
covenant assumes the burden of proving perform¬ 
ance.®® By pleading title in himself at the execution 
of a deed containing a covenant of seizin, or prob- 
ably of good right to convey, defendant, under the 
common-law system of pleading, assumes the bur¬ 
den of proving such title,^^ although where the plea, 
instead of averring performance of the covenant 
of seizin, avers that defendant has not broken his 
covenants, while plaintiff by his joinder avers 
that he has, plaintiff assumes the burden of prov¬ 
ing the breach;®® and in some of the code States 
the reasons that gave rise to the common-law rule 


§ 129 

are held to be inapplicable, and the burden is on 
plaintiff to show wherein defendant’s title was de¬ 
fective.®® The burden is on plaintiff to show that 
such outstanding title or claim was in fact para- 
mount, where he fails to notify his covenantor of 
the assertion of an adverse action under title para- 
mount,®*^ or where he has voluntarily yielded with- 
out suit to an outstanding title or claim;®® how- 
ever, it has been held that the latter rule is apposite 
only to a complaint charging a breach of the cove¬ 
nant of quiet enjoyment and of warranty, and not 
to a complaint counting on breaches of the cove¬ 
nants of seisin and good right to convey only, 
the burden of proving paramount title in such case 
being on defendant grantor.®® Since a covenant 


Md.—Clem V. Valentlne, 141 A. 710, 
116 Md. 19. 

Mass.—St. Botolph Club v. B^ookline 
Trust Co., 198 N.B. 903, 292 Mass. 
480. 

80. lowa.—Pope v. Coe, 225 N.W. 
939, 208 lowa 769—Frankel v. 

Blank, 213 N.W. 597, 205 lowa 1. 
Mo.—Smlth V. Nussbaum, App., 71 S. 
W.2d 82. 

N.M.T-Merchants* Nat. Bank of Clin- 
ton. lowa, V. Otero, 175 P. 781, 24 
N.M. 698. 

N.Y,—Albany Garage Co. v. Munson, 
218 N.Y.S. 78, 218 App.Div. 240, 
afflrmed 167 N.B. 880, 246 N.Y. 613. 
Tex.—^Hoge v. Garcia, Civ.App., 296 
S.W. 982. 

15 C.J. p 1310 note 84. 

Bnrden held on plaintiff to show 

(1) Actual dlscharge of prior en- 
eumbrance, as averred.—McShain v. 
Kllpatrick, 110 So. 281, 216 Ala. 
185. 

<2) Evictlon. 

La.—Selby v. Williams, 140 So, 144, 
19 La.App. 845. 

Tex.—^Pelts v. Whitaker. Civ.App., 
129 S.W.2d 682, error granted. 

(3) That deed under which he 
claimed was made in subslanlial 
compliance with the provisions of 
conlrolling statute.—Langford v. 
Newsom, T6X.Com.App., 220 S.W. 544, 
aiRrming Newsom v. Langford, Clv. 
App., 174 S.W. 1036. 

<4) That taxes paid and sought 
to be recovered were lawfully as- 
sessed.—^Winder v. Southwestern Co., 
291 P. 290, 36 N.M. 172. 

(6) That his version of the cove¬ 
nant is sustained by plain and nat- 
ural interprelation of its language.— 
Private A. S. Realty Corporation v. 
Julian, 212 N.Y.S. 430, 214 App.Div. 
628. 

(6) Title in third person, where 
plaintiff alleged that the paramount 
title was in a third person, and that 
the title received from defendanls 
had failed, while defendants denied 
the allegations,* and placed plaintiff 


on striet proof.—Thomas v. Becker, 
180 N.W. 286, 190 lowa 237. 

91. IlL—Sondag v. Keefe, 261 111. 
App. 878. 

N.Y.—^Delco Holding Co. v. Rosen- 
thal, 164 N.Y.S. 786. 

16 C.J. p 1310 note 86. 

Bnrden held on defendant to prove 

(1) Bxcesslveness of paving as- 
sessment, notwithstanding misde- 
scription of the property in the exe¬ 
cution therefor.—^Pone v. Barbre, 196 
S.E. 287, 67 Ga.App. 684. 

(2) Right to retain rent In ac¬ 
tion by grantee, where defendant ad- 
mitted execution of warranty deed 
and receipt of rental from a lessee 
for the ensuing year.—Winn v. Tay- 
lor, 190 P. 342, 08 Or. 556, afflrmed 
194 P. 857, 98 Or. 666. 

<3) Other matters see 15 C.J. p 
1310 note 85 [a]. 

92. Ala.—^McShan v. Kllpatrick, 110 
So. 281, 216 Ala. 186—Mixon v. 
Burleson, 82 So. 98, 208 Ala. 84. 

Bnrden held on plalnt*ff to show 

(1) Price paid for property.—^Faull 

V. City of Dallas, Tex.Civ.App., 97 S. 

W. 2d 1031, error dismissed. 

(2) That amount paid for out¬ 
standing title was reELSonable and 
necessary. 

Ark.—^Murphey v. Carter, 31 S.W.2d 
412, 182 Ark. 816. 

111.—Meyers v. Veres, 246 ILl.App. 
127. 

(3) Value of the portion of the 
tract conveyed, title to which had 
failed. 

Ark.—Lane v. Stitt, 219 S.W. 340, 143 
Ark. 27. 

Pa.—^Kroin v. SteJgerwald, 193 A, 890, 
128 Pa.Super. 61. 

93. Vt.—Drouin v. Wilson, 67 A. 826, 
80 Vt. 335, 13 Ann.Cas. 93. 

15 C.J. P 1310 note 86. 

94. lowa.—Thomas v. Becker, 180 
N.W. 285, 190 lowa 237. 

Mo.—Litzelfelner v. Cotner, App., 119 
S.W.2d 447, 448, citlng Cozpns Jiu 
xls. 

16 C.J. p 1310 note $7. 
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96. Me.—Montgomery v. Reed, 69 
Me. 610—^Boothby v. Hathaway, 20 
Me. 251. 

96. Conn.—^Perkins v. August, 146 A. 
831, 109 Conn. 452. 

Qa.—Rowan v. Newbem, 123 S.B- 
148, 32 Ga.App. 363. 

Idaho.—Turner Trust Co. v. Gilletf, 
210 P. 1001, 36 Idaho 344. 

Miss.—Staton v. Henry, 94 So. 237, 
130 Miss. 372. 

Tex.—Pelts v. Whitaker, Clv.App., 
129 S.W.2d 682, error granted. 

Vt.—^McDonough v. Hanger, 111 A. 

452, 94 Vt. 195. 

16 C.J. p 1310 note 89. 

Ontstandinff Icase wlth optloa 
Grantor is not liable for breach of 
warranty of title because of out¬ 
standing lease with option to pur- 
chsLse, in the absence of showing that 
lessee ever exercised option, or that 
it was valid and subsisting lien at 
Ume of conveyance, or that grantees 
yielded to paramount title or dld not 
enjoy Quiet possession; and where 
grantees purchased Quitclalm deed 
from holder of outstajidlng lease they 
could not recover without showing 
that they acquired lease and that it 
was valid and subsisting lien at time 
of conveyance.—Smith v. Tomlin, 1 
N.E.2d 297, 102 Ind.App. 103. 

97. Ky.—^Burchett v. Blackbumc, 248 
S.W. 853. 198 Ky. 304, 34 A.L.R. 
1435—Isaacs v. Maupin, 231 S.W. 
49, 191 Ky. 637. 

Mo.—Smlth V. Nussbaum, App., 71 S. 
W2d 82. 

15 C J. p 1311 note 92. 

9a Ala.—Perry y. Marbury Lumber 
Co., 103 So. 680, 212 Ala. 642— 
Short V. De Bardeleben Coal Co., 
94 So. 285, 208 Ala. 356. 

Mass.—Gallison v. Downing, 138 N.E. 
315, 244 Mass. 33. 

Mo.—Litzelfelner v. Cotner, App., 119 
S.W.2d 447, 448, citing Coxpns Jtu 
zis. 

16 C.J. p 1311 note 91. 

99. Ala.—Russell v. Belsher, 128 So. 
462, 221 Ala. 360. 
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not only implies, but generally cxpresses, a con- 
sideration, the burden is upon a party pleading no 
consideration in an action of covenant to sustain 
his plea;i and likewise the burden is on a party 
claiming that the consideration expressed was not 
the real consideration to show what the real con¬ 
sideration was.2 On proof by plaintiff of a re- 
striction in a former deed and its violation it is 
incumbent on defendant to show that the restric- 
tion was no longer in force.^ To maintain an ac¬ 
tion for the recovery of taxes paid by the grantee 
under a deed containing a covenant against encum- 
brances, plaintiff must prove the deed, the exist- 
ence of the taxes as an enctunbrance, and his pay- 
ment thereof> 


conveyance, and that evidence of its value at the 
time of trial is inadmissible but it has also been 
held that, in an action for breach of covenants of 
warranty and of seizin, evidence o£ the value of 
the land at the time of the conveyance is improp- 
er.^ A defendant in default has a right to introduce 
evidence tending to reduce the amount of dam- 
ages claimed but not to introduce evidence by way 
of set-off.® Expert testimony as to the difference 
in value between a perfect record title and that ac- 
quired was not called for where grantor did not 
have, nor intend to warrant, such title.l® 

Res gestce. All the circumstances surrounding 
and explanatory of the transaction between the 
parties may be ^ven in evidence as part of the res 
gestse.1^ 


§ 130. Admissibility of Evidence in General 

Competent evidence tending to prove that the cove¬ 
nant was or was not broken, or which may be material 
on the questlon of damages Is admissible. 

Evidence which has a legitimate tendency to sat- 
isfy the jury that the covenant was or was not 
broken, or which may be material upon the question 
of damages, and which is not otherwise incompetent, 
should be admittedbut evidence that is immaterial 
or irrelevant as to either of these questions is, of 
course, inadmissible.® It has been held that evi¬ 
dence of the value of real estate, in an action for 
breach of a covenant of warranty on the sale 
thereof, is confined to its value at iht time of the 

t 


Documeniary evidence. Unless the pleas admit 
the exeeution of the covenant, or allege excuse for 
nonperformance,i2 grenerally speaking the instru- 
ment containing the covenant alleged to have been 
broken is always admissible in evidence,provid- 
ed plaintiiFs claim of title has been established,!^ 
nqtwithstanding the deed may in its terms vary in 
some measurc from the allegations of the declara- 
tion.15 It has also been held that, in actions for 
breach of covenant contained in a deed, an op- 
tion agreement under which the deed was made 
may be admissible in evidence to show the consid¬ 
eration for the 4eed,i® that a bond for title is ad¬ 
missible to shovf that defendants were bound to 


1- Ky.—^Taylor v, Ashby, 2 J-J. 
Marsh. 415. 

SL Tex.—^Northeutt v. Hume, Com. 
App., 212 S.W. 157, reversing^, Clv. 
App., 174 S.W. 974. 

3. N.T.—Sohaefer v. Magerle, 211 
N.T.S. 469, 125 Mlsc. 840. 

4. Mo.—^Pattersou v. Yancy, 81 Mo. 
379. 

5b Ark.—Smith v. Thomas, 278 S.W. 
39, 169 Ark. 1110. 

Cal,—Joyce v. Kmpp. 2^57 P. 124, 83 
Cal.App. 391. 

Kan.-—Williams v. Chase, 116 P. 617, 
85 Kan. 301. 

Pa.—Herbert v. Northern Trust Co„ 
112 A. 471, 269 Pa. 306. 

15 CJ. p 1311 note 94. 

Bvidence as to dama^res for breach of 
covenants of title see infra | 142. 
Parol or extrinsic evidence affectlng 
writingls see the CJ.S. title Evi¬ 
dence Si 861-1015, also 22 C.J. ‘p 
1070 note 34-p 1295 note 98, and 15 
C.J. p 1312 note 11-p 1*312 note 34. 
▼sine of laad 

Mo.—Hatton v. Henman, 10 S.W.2d 
967, 222 MoApp. 954. 

l>sf«nse 

^roof tending to establish defense 
pleaded, that party in possession was 


I 

holdlng over wlthout. color of title.. 
was admissible.—^Manley v. Pool, 246 
p. 386, 117 Okl. 249. 

Payn^ts pendlng aetioa 
I Evidence of payments to remove 
an encumbrance from the land is not 
rendered inadmissible by the fact 
that such payments were made whUe^ 
the action for breach of covenants 
was 'pendlng.—City of New York v. 
New Tork & Sjuth' Brooklyn Perry 
& Steam Transp. Co., 131 N.B. 564, 
231 N*Y. 18, 16 1059, revers- 

Ing 179 N.Y.S. 914, 190 App.Div. 939, 
rear^ument denied 132 N.E. 903, 281 
N.Y. 598. 

& Ala.—Colson v. Harden, 141 So. 
639, 224 Ala. 665—Wilder' v. Tatum, 
73 So. 838, 15 Ala.App. 474. 

MInn.—^Knajip vl ®>oley; 168 N.W. 183, 
140 MInn. 423. 

—Oreensteln v. Hosensteln, 117 A. 
628, 44 R.L 407. 

Tex,—Askew' v. Bruner, Clv.App., 
206 S.W. 162. 

•15 C.J. p 1311 note 95. • * 

Propositlon and. aooeptaaee 
Evidence of plaintlffs* proposltion 
to purchase and defendants' accept- 
anoe thereof are inadmissible.—Black 
V. Smith, 168 N.R 916, 86 lndAd;>p. 
1621 . ^ . * . 


t. Ind,—Sherwood v. Johnson,' 62 N. 
E. 646, 28 Ind App. 277. 

8. Ala.—^Prestwood v. McOowln, 29 
So. 386, 128 Ala. 267, 86 Am.S.R. 
136. 

9. ill.—kUhicago MIll & Lumber Co. 


of Cairp v., Townsond, 203 111.App. 
457. 


jL0.i Ala.-r-Algcr-pullivan Lumber Co. 

* . V. Union Trpst Co., 118 So. 760, 218i 

• Ala. 448.^,. 

11. Pa.—^Frederick v. Campbell, 18 
Serg. & R.136, 14 Serg. & R. 293. 
,15 C.J. p 1812 note 1. 


12. Mo.—Curi v. Mann, 4 Mo. 272. 


13. Miss.—Whlte v. Presly, 54 Miss.. 

318. J 

VL—Smith V. Perry, 26 Vt. 279—Wil¬ 
liams V. Wetherbee, 2 Aik. 329. 

15 C.J. p 1812 note 3. 

14 *Neb.—^Blodgett v. McMurtry, 74 
N.W. 392, 54 Neb. 69. 


15. Mich.—^Hovey v. Smith, 22 Mlch» 
170. 

15 C.J. p 1312 note 5. 

.Yanance between pleading and proof 
see supra | 128. 

16. Wis.—^Mills V. Chlcago, etc., ^ 
r Co., 79 N.W. 246, 1Q3 Wls. 192. 

'15 C.J.'‘p 1312 note 7. 
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make a good warranty and that the papers 

showing the creation of the encumbrance or ad- 
verse title alleged as a breach of the covenant are 
admissible.^® It has been held, however, that, 
in an action for breach of covenants of seizin and 
of warranty, a deed containing such covenants is 
not admissible in evidence when some of the plain- 
tiifs in the case are not entitled to sue on the cove- 
nants.^^ A decd which has been reformed in an ac¬ 
tion therefor, being without force, is inadmissible.20 

§ 131. --Judgment as Evidence of Evic- 

tion 

A Judgment adverse to the covenantee or his suc¬ 
cessor In favor of the owner of the paramount rfght Is 
admissible In an action on the covenant to show eviction. 

A judgment adverse to the covenantee or one 
claiming under him in favor of the owner of the 
paramount title or right is admissible in an action 
by him against the covenantor for breach of his 
covenant to show the fact of eviction,irrespective 
of whether or not the covenantor had notice of 
such suit.22 So also it has generally been held 
»that the record of a judgment rendered against 
the covenantee in an action brought by him against 
the pcrson in possession is evidence of what is equi- 
valent to an eviction,23 although the correctness of 
this rule has been questioned,24 cspecially where 


the judgment was rendered in an action by the 
grantee against one not claiming under his gran- 
tor.23 

§ 132. -Judgment as Evidence of Para¬ 

mount Title or Right 

A judgmsnt of eviction In an action against the cove¬ 
nantee is prima facie evidence of paramount title in a 
subsequent action by the covenantee against the cove¬ 
nantor, and concluslve upon the latter If he has been 
notifled to defend the title in the prior action. 

While there are, as shown supra § 89, a fcw 
cases which contend that a vendor cannot be 
brought in to defend a title sct up against his 
grantee in a suit brought by the latter, and which 
consequently hold that a judgment against the cove¬ 
nantee in such case would not relieve him of the 
onus of proving that he was evicted by title para¬ 
mount,23 a judgment against the covenantee or 
one claiming under him whether the suit is by or 
against him^^ has generally been held to be prima 
facie evidence in an action against the covenantor 
for breach of his covenant against a paramount 
title or right in another,23 provided the cove¬ 
nantor was called on or given notice to defend the 
suit in which the judgment was rendered,2 4 sub- 
ject sometimes to certain limitations.33 Again in 
some cases the judgment has been held prima facie 


17. Qa.—Pierce v, Dennelt, 13S S.B. 
440, 163 Ga. 471. 

18. Ala.—^Brodle v. New England 
Mortg. Security Co., 61 So. 861, 166 
Ala. 170. 

16 C.J. p 1312 noto 8. 

Transfer of Uen 

Documents evldencing: scveral staff- 
es of ineltectual eflort in chancery 
to sell lots for delinquent ta^es, arc 
admissible as evidence of transfer 
of city’s lien for taxes to purchaser 
who mlght enforce lien.—^Ex parte 
Helm. 95 So. 646, 209 Ala. 1. 

19. Ala.—Prestwood v. McGowln, 29 
So. 886, 128 Ala. 267, 86 Am.S.R. 
136. 

sa Ind.—Black v. Smith, 158 N.B. 
916, 86 Ind.App. 621. 

81. Mass.—Gallison v. Downlng, 138 
N.E. 815, 244 Mass. 33. 

15 C.J. p 1313 note 35. 

88 . loweu—Thomas v. Becker, 180 
N.W. 285. 196 iQwa 237. 

Ky.—^Isaacs v, Maupin, 231 S.W. 49* 
191 Ky. 527. 

Mo.—Smith V. Nussbaum, App., 71 S. 

W.2d 82, 86. citlng Corpus Jnrif. 
Wash.—^Bank of Alaska v. Ashland, 
224 P. 7, 128 Wash. 672. 

16 C.J. p 1318 note 35. 

83. Ky.—Cummins v. Kennedy, 8 
Lltt. 118, 14 Am.D. 46« 

16 C.J. p 1314 note 37. 


24. Wash.—0’Connor v. Enos, lOC 
P. 1039, 66 Wash. 448. 

15 C.J. p 1314 note 38. 

85. Mass.—Twambley v. Henlcy, 4 
Mass. 441. 

28;. Tenn.—^Ferrell v. Alder, 8 
Humphr. 44. 

27. Ky.—Cummins v. Kennedy, 8 
Litt. 118, 14 Am.D. 45. 

Vt.—^Brown v. Taylor, 13 Vt 631, 
87 Am.D. 618—^Pitkin v. Leavitt, 
18 Vt 379—Park v. Bates, 12 Vt. 
881, 86 Am-D. 347. 

8& N.J.—Smith v. Smith, 101 A. 254,’^ 
90 N.J.Law 282. 

Tex.—Garrett v. Butler, Civ.App., 260 
S.W. 1069, 

15 C.J. p 1314 note 43. 

Suit by remote covenantee 
Fleadlngs and Judgment in suit by 
remote covenantee, compelled to dis- 
charge encumbrance, against Interme- 
diate covenantor, and notice to origl- 
nal covenantor, are admissible in In- 
termediate covenantor’s suit against 
orlglnal covenantor as best evidence 
of cause of action.—Smith v. Nuss¬ 
baum, Mo.App., 71 S.W.2d 82. 

29. Ind.—Teague v. Whaley, 50 N.B. 
41, 20 Ind.App. 26. 

Ky.—isaaes v.. Maupin, 231 S.W. 49, 
191 Ky. 627. 

Mo.—Smith v. Nussbaum, App., 71 
S.W.2d 82, 86, cltlng Ckirpns Jof. 

ris. 


Tex.—Garrett v. Butler, Civ,App,, 260 

S.W. 1069. 

16 C.J. p 1314 note 44. 

Suit by remote oovonantoe 

Where covenantor against encum- 
brances was notifled by his covenan¬ 
tee to defend suit by third person 
against the covenantee for breach of 
covcnantee’s slmilar covenant in deed 
of the i>roperty to such third person, 
and the covenantor failed to do so, 
the Judgment recovered by the third 
person against the covenantee settled, 
as against the covenantor, that there 
was an encumbrance.—^Ballou v. 
Clarie, 171 N.W. 682, 187 lowa 496. 

30. Ala.—^Johnson v. Linton, 61 So. 

32, 163 Ala. 547. 

15 C.J. p 1314 note 45. 

Allowance of olaim against estate 
of decedant for the value of an un- 
divided interest in a portion of the 
land o£ decedent conveyed by the 
heir to clalmant, the money from 
which was padd by clalmant to the 
adverse clalmant, is not blnding upon 
the heir so as to show that the clalm 
was valid against the tract conveyed, 
especlally where it would be a charge 
upon the rest of the land In 'any 
event, so that it was immaterial 
i whether It was pald directly from 
the rest of the land, or Indirectly 
through clalmant.—Eaton v, Clarke,' 
1120 A. 438, 80 N.H. 677. 
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evidence of eviction, but not of paramount 
aiid it has been held that a judgment in a prior ac- 
tion of which the grantor had notice, finding thc 
title unmarketable, does not in a subsequent action 
establish breach of the covenant of title.s^ In those 
jurisdictions, where ejectment is a mere possessory 
action and a judgment therein confers no title on 
the successful party, it is no defense to an action 
in the federal court of another state by the gran- 
tee of land in such state to recover damages for thc 
breach of covenants of seizin that the covenantor 
has succeeded to the rights of the prevailing party 
in ejectment and has duly conveyed them to plain- 
tiflF, in the absence of other proof of title in such 
prevailing party.33 

Effeci of notice. It is now the prevailing ruic 
in the United States that, in the absence of fraud 
or collusion, where the covenantor has been given 
proper notice to defend the eviction suit, he is 
concluded by a judgment rendered therein against 
his grantee*s title ;34 and this rule applieS with par- 
ticular force where the covenantor was a party to 
the eviction suitis It has been held, however, that 
where a grantee has been evicted by a subordinate 
title which he precluded himself from contesting by 
his own declarations and acts, his grantor when 
sued on his covenant may show title paramount in 


himself, although he had notice to defend and 
that the warrantor, in an action against him for 
breach of covenant of warranty upon the ground 
that a judgment had been rendered against the 
grantee for only a part of the land, will not pre- 
clude the grantor from showing that such part of 
the land was not includcd in the land covered by the 
warranty, although he had notice of the eviction 
suit;®*^ and it has also been held that a covenantor 
is not bound by a judgment in ejectment against 
his grantee even when duly requested to defend 
the action, if not allowed after an adverse judg¬ 
ment to pay the cost and take a statutory new 
trial.38 Unless notified, hc is not concluded,39 but 
this rule does not apply where the suit was in- 
stituted at the instigation of the covenantor,^0 and 
an exception to the rule prevails in Louisiana where 
the judgment of eviction was obtained in another 
state.4i 

§ 133. Weight and SufEciency of Evidence 

General rules as to wefght and sufflcleney of evi¬ 
dence apply. 

The weight and sufficiency of the evidence in 
actions on covenants is govemed by tlie rules ap- 
plicable to the weight and sufficiency of evidence 
in civil actions generally, and is a question depend- 


81. Ky.—^Booker v. Bell. 3 Bibb 173, 
6 Ain.l). 641—^Baltzel v. Samuel. 3 
J,J.Marsli. 198. 

33. N.Y.—Hilliker v. Bae^er, 114 N. 

B. 391, 219 N.T. 334. 

15 C.J. p 1314 note 47. 

33. U.S,—Schnelle & Queri Iiumber 
Co. V. Bajrlow, C.C.N.T., 34 P. 353, 

34. U.S.—-Wolfe V, Barataiia Land 
Co., lowa, 255 P. 503, 166 C.C.A. 
579. 

Ark-—Pels v. Ezell, 35 S,W.2d 359, 
133 Ark. 229. 

111 .—Biwer v. Martin, 128 N.R 618, 
294 111. 488. 

Ind.—Bollenbacher v. Lee, 121 N.B. 

663, 75 Ind.App. 330. 
lowa.—^Kellar v. Lindley, 212 N.W. 
360, 203 lowa 67—^Thomas v. Beck- 
er, 180 N.W. 286, 190 lowa 237. 

Ky.—^Lashley v. Lashley, 266 S.W. 
247, 205 Ky. 601—^Burchett v. 

Blackbume, 248 S.W. 853, 198 Ky. 
304, 34 A.L.R. 1426—^Isaacs v. Mau- 
pin, 231 S.W. 49, 19l Ky. 627. 

Mo.—Smith v. Nussbaum, App., 71 S. 

W.2d 82, 86, citingr Cozpna OTiizis. 
N.H.—^Eaton v. Clarke, 120 A. 433, 
80 N.H. 577. 

N.C.—Cover v. McAden, 112 S.E. 817, 
183 N.C. 641. 

Or.—^Estep v. Balley, 185 P. 227, 94 
Or. 69. 

Tex.—Sherman ▼. Plner, ClvJV.pp., 91 
S.W.2d 1185—Conn.y, Peavy-Moorej 


Lumber Co., ClvApp., 6 S.W.2d 872, 
error dlsmlssed—Qarrett v. Butlcr, 
Clv.App., 260 S.W. 10G9. 

Utah.—^Boothe v. Wyatt, 183 P. 323, 
54 Utah 550. 

15 CLJ. p 1315 notes'52~54. 

Daoislon to oovenaatoz^s advaaitaff» 

In suit against defendant on war¬ 
ranty In his deed by plalntiffs who 
had defended title after notice to de¬ 
fendant, defendant could not com- 
plain of action of court in awardlng 
Improvements to defendants in such 
sults, decislpn belng to defendant^s 
advantage.—^Talbert v. Grist, 201 S. 
W. 906, 198 Mo.App. 492. 

Early dedslons to oontrary 
N.C,—^Martin v. Cowles, 19 N.C. 101. 
S.C.—^Buckels v. Mouzon, 32 S.C.L. 
448. 

15 C.J. p 1315 note 50. 

Notice to maintain or defend title 
.generally see supra SS 89-92. 

35- U.S,—Caldwell v. Blodgett, N. 

D., 256 .P. 744, 168 C.C.A. 90. 

Ala.—Smith v. Oaines, 97 So. 739, 
210 Ala. 245. 

lia.—Northwestern Bottle Co. v. Ros- 
en, 8 La.App. 284. 

Tex.—Garrett v. Butler, Civ.App., 
260 S.W. 1069. 

PlnaKty of Judgmeiit 
Where land was conveyed by de¬ 
fendant to plaintiff by general war¬ 
ranty deed, and in an action against 
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them there was a Judgment that ti¬ 
tle was never In defendant, and caii- 
celing the deed, defendant had same 
rlght to appeal fl-om Judgment as 
plaintilt and when neither appealed, 
the Judgment became flnal; and the 
record of such Judgment Is conclu- 
sive evidence of the paramount title 
of adverse clalmant.—^Rennie v. G^b- 
son, 183 P. 483, 75 Okl. 282. 

36. N.T.—^Kelly v. Schenectady 

Butch Church, 2 Hili 105. 

37. Ky.—Sullivan v. Hili, 122 S.W. 
564, 33 Ky.L. 962. 

3& Wis.—^Eaton v. Lyman, 26 Wls. 
61, 33 Wis. 34, 

36. Ark.—Murphey v. Carter, 81 S. 

W.2d 412, 182 Ark. 316. 
lowa.—^Thomos v. Becker, 180 N.W. 
285, 190 lowa 237. 

Ky.—isaaes v. Maupin, 231 S.W. 49, 
191 Ky. 627. 

Mo.—Smith v. Nussbaum, App., 71 S. 
W.2d 82, 86, cltlng Corpus Juris— 
Hemphill Lumber Co. v. Arcadia 
Tlmber Co,., App., 52 S.W.2d 760. 
Wash.—^Bank of Alaska v. Ashland, 
224 P. 7, 128 Wash. 572. 

15 C.J. p 1315 note 58. 

40. Mo.—^Hemphill Lumber Co. v. 
Arcadia Tlmber Co., App., 62 S.W. 
2d 750. 

41. * La.—Klumpp v. Howcott, 71 So. 
863, 139 La. 163. 

15 aj. p 1316 note 59. 
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^nt on the facts and circumstances of the particu- 
lar case.^2 It is prima facie sufficient for plaintiff 
to prove the execution of the covenant by defend¬ 


ant,^ ^ and he need not produce nor prove the 
counterpart.'*^ Damages must be proved with rea- 

sonable certainty.^s 


40 , 111.—0'GalIagher v. Lockhart 

105 N.E. 295, 263 111. 489. 62 L.R 

A.,N.S., 1044. 

16 C.J. P 1316 note 61. 

^videxLoe Ixeld snAoieiLt 

(1) To demand verdict for plaintiff 
—Bowan v. Newbern. 123 S.B. 148 

32 Ga.App. 363. 

(2) To establish covenantor»s being 
made party to suit wberein third par- 
ty established title was not unau* 
thorlzed or at least that covenantoi: 
acquiesced therein.—^Hemphill Lum- 
ber Co. V. Arcadia Tlmber Co., Mo. 
APP., 52 S.W.2d 750. 

(8) To make prima facie showlng 
of a valid and paramount encum- 
brance and title.—Sutton v. Cannon. 
100 So. 24, 136 Mlss. 368—15 C.J. p 
1316 note 61 [a] (4). (6), (7), (9). 

(4) To overcome presumption of 
absolute ownership by vlrtue of legal 
title.—^Dothan Nat. Bank v. Hollis, 
103 So. 589, 212 Ala. 628. 

(5) To Show payment of tax liens 
reasonably necessary to discharge 
them.—Schuster v. Johnson, 139 A. 
502, 107 Conn. 133. 

(6) To Show prima facie the val- 
ue put upon the property exchanged, 
and to Show the price pald by war- 
rantee for ali the land conveyed to 
him, and the' proportional part of the 
price pald by warrantee represented 
by part of the land to which title 
failed.—^Northcutt v. Hume, Tox.Com. 
App., 212 S.W. 167, reversing, Civ. 
App., 174 S.W. 974. 

(7) To Show that granary on land 
at time of conveyancc weis persona! 
property of vendoris tenant, and that 
this fact was known to purchaser at 
time of conveyance.—Padden v. Mur- 
gittroyd, 166 P. 913, 54 Mont. 1. 

(8) To Show that grantee knew, 
when he purchased property, that a 
part of it had either been actually 
approprlated by state for canal pur- 
poses or was about to be.—Callanan 

V. Keenan, 166 N.T.S. 71, 179 App. 
Div. 405, reversed on other grounds 
121 N.E. 376. 224 N.Y. 603, rehear- 
ing denied 122 N.E. 877, 226 N.Y. 662. 

(9) To Show that parties agreed 
on sale of unlmproved lots only. — 
Burns v. Ames Realty Co., Mo.App., 
11 S.W.2d 71. 

(10) To Show that property on 
which taxes were pald was same 
property described in deed.—Grant 
Bond & Mortgage Co. v. Ogle, 65 S. 

W. 2d 1091, 17 Tenn.App. 112. 

■ (11) To Show value of lands. 

La.—Crowell & Speneer Lumber • C!o. 


V. Hawkins, 179 So. 21, 189 La. 18, 
annulltng, 174 So. 161. 

Mlss.—Brunt v. McLaurin, 172 So. 
309, 178 Miss. 86. 

(12) To support constructive evic- 
Mon.—Campbell v. Gallentine, 216 N 
W. 111, 115 Neb. 789, 61 A.LR. 1— 

15 C.J. p 1316 note 61 [a] (1). 

(13) To support flndlngs and ver¬ 
dict. 

Ark.—^Holthoil v. Joyce, 294 S.W. 
1006, 174 Ark. 248—Texas Co. v 
Snow, 291 S.W. 826, 172 Ark. 1128 
—^Eversmeyer v. McCollum, 283 S. 

W. 379, 171 Ark. 117—Robertson v. 
Collier, 238 S.W. 44, 162 Ark. 361. 

CJal.—Chondier v. Bowman, 279 P. 

1041, 100 Cal.App. 221. 

Conn.—Schuster v. Johnson, 139 A. 

602, 107 Conn. 133. 

Ind.—Noffslnger v. Tritt, 146 N.E. 

783, 82 Ind.App. 682. 

Ky.—Shearer v. Huff, 49 S.W.2d 689, 
243 Kv. 653. 

La.—Willls V. Hamilton, App., 168 
So. 356. 

Mass.—Rajewski v. McBean, 172 N.E. 
882, 273 Mass. 1. 

Mlnn.—^Baker v. Rodgers, 271 N.W. 

241, 199 Mlnn. 148, 

Tcx.—^Pelts V. Whltaker, Civ.App., 
129 S,W.2d 682, error granted. 

16 C.J. p 1316 note 61 [a] (3). 

(14) To sustain judgrment. 

Ind.—^Van Dvke v. Replogle, 8 N.E. 

2d 95. 103 Ind.App. 372. 

Kan.—^De Graffenrich v. Elliott, 266 
P. 971, 123 Kan. 477. 

Mo.—La Prade Realty Co. v. Board 
of Educatlon of City of St Louls, 
App., 220 S.W. 1021. 

Nebi—^Punke v. Fraas, 199 N.W. 836, 
112 Neb. 641. • 

Okl.—Oeorge v. Hodges, 247 P. 1107, 
121 Okl. 117. 

Evldeaoe hold Insuffloient 

(1) To charge grantors in- deed or 
their predecessors with knowledge of 
underground sewer for period suffi¬ 
cient to glve City prescriptive right 
to use it.—^Albany Garage Co. v. Mun- 
son, 218 N.T.S. 78, 218 App.Dlv. 240, 
affirmed 167. N.E. 880, 246 N.Y. 613. 

(2) To disturb finding.—Getts v, 
Olsen, 202 N.W. 160, 186 Wis. 70. 

(3) To establish cause of action.— 
Wheeler v. Roley, Colo., 95 P.2d 2. 

(4) To establish that land Included 
in warfanly deed was in adverse pos- 
session at time of dellvery of deed.— 
Dortch’s Ex’r v. Wllloughby, 113 S. 
W.2d 832, 272 Ky. 231. 

(6) To prove constructive eviction. 
—Stanton v. Conley, 278 N.Y.S. 276, 
244 App.Div. 84. 

1005 


(6) To Show actual value of prop- 
erty.—Merchants' Nat. Bank of Clin- 
ton, lowa, V. Otero, 176 P. 781, 24 N. 
M. 598. 

(7) To Show breach of covenant. 
lowa—Pope V. Coe, 225 N.W. 939. 

208 lowa 759. 

Minn.—Baker v. Rodgers, 271 N.W. 

241, 199 Mlnn. 148. 

Mo.—Litzelfelner v. Cotner, App., 119 
S.W.Sd 447. 

Ohlo.—Rabel v. Downs, 3 55 N.E. 403, 
23 Ohlo App. 352. 

Tex.—Adams v. Carter, Civ.App., 204 
S.W. 781, error refused. 

Va.—Otey v. Oakey, 160 S.R 8, 167 
Va. 314. 

15 C.J. p 1316 note 61 [b] <2), 

(8) To Show mutual mistake as to 
acreage in land conveyed, reUcd on 
as defense.—^Lashley v. Lashley, 266 
S.W. 247, 206 Ky. 601. 

(9) To Show paramount title in 
third person.—^Perry v. Marbury 
Lumber Co., 103 So. 580. 212 Ala. 642 
—15 C.J. p 1316 note 61 [b] (9), 

(10) To Show privlty of estate.— 
MeCoy V. Wabash Ry. Co., Mo.App., 
203 S.W. 249. 

(11) To Show that grantee knew of 
prior sale.—^Woollums v. Hewitt, 77 
So. 296, 142 La. 597. 

(12) To Show that property was 
Improperly assessed.—Grant Bond & 
Mortgage Co. v, Ogle, 66 S.W.2d 1091, 
17 Tenn.App. 112. 

(13) To Show that vendor conveyed 
to bona fide purchasers.—Miller v. 
Electric Service Co., 186 N.W. 37, 
192 lowa 1073. 

(14) To support flndlngs and ver¬ 
dict 

Ark.—^Arkansas Trust Co. v. Bates, 
59 S.W.2d 1025, 187 Ark. 831. 
lowa.—^Miller v. McCutchan, 184 N. 

W. 387, 192 lowa 1209. 

Tex.—^Felts v. Whltaker. Civ.App., 
129 S.W.2d 682, error grranted. 

15 C.J. p 1316 note 61 [b] (7). 

(16) To warrant recovery. 

Okl.—Baker v. Ebahotubbi, 246 P. 230, 
117 Okl. 224. 

Tex.—^Rahl v. Compton, Civ.App., 112 
S.W.2d 609, error dlsmissed—^Po- 
chyla V. Cralle, Civ.App., 42 S.W, 
2d 793—^Westervell v. Meuly, Civ. 
App., 216 S.W. 680. 

16 C.J. p 1316 note 61 [b] (1), (4), 

( 10 ). 

43. N.J.—Patten v. Heustis, 26 N.J. 
I^w 293. 

15 C.J. p 1317 note 62. 

44. N.J.—^Patten v. Heustis, supra. 

46. Va.—Otey v. Oakey, 160 S.E. B, 
167 Va. 314. 



§ 134 

§ 134. Trial 

The party who holdt the affirmative of the Isauei 
whether plalntiff or defendant, has the riaht to open 
and close. 

The party who holds the affirmative of the issue 
has the right to open and to close the argument 
to the jury.^® Inasmuch as plaintiff must provc 
the damages occasioned by the breach of the cove- 
nant, the right to open and to close the argument 
lies with him.^^ Where, however, defendant pleads 
performance of covenant, he must begin the cvi- 
dence and conclude to the jury.^8 

§ 135. — Questions of Law and Fact 

Questione of law are for the court, and disputed 
questions of fact for the Jury. 

It is the province of the court, and not of the 
jury, to determine questions of law,^® such as ques¬ 
tions of construction,®® and what constitutes a rea- 
sonable time for a grantor to perform his covenant 
to cure defects in title.si It is the province of the 
Jury to determine questions of fact,52 such as the 
amount of damages recoverable,®^ whether defend¬ 
ant performed its obligations tmder the covenant,54 
whether the grantee knew, or should have known 
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of an existing encumbrance,55 and whether any 
money of plaintiffs was used in removing an enciim- 
brance.56 It has been held that the facts, whether 
the covenantor was given notice to defend an ac- 
tion brought against his covenantee, and of what 
the notice consisted, are to be determined by the 
court in an action by the covenantee to recover 
damages for breach of the covenant,® 7 where no 
request is made that they be submitted to the 
jury;58 but according to other authorities these 
questions, like other questions. of fact, are to be de¬ 
termined by the jury.®® If there is no material 
question of fact for submission to the jury on which 
there is any substantial controversy, the court may 
direct a verdict.®® 'The mere claim of an exces- 
sive amount of damages is no ground for dismissal 
of the action.®^ 

§ 136. -Instructions 

Correct instructions should be given on matters In 
Issue. 

In accordance with the general rules applicablc 
in the trial of a dvil case generally, in actions for 
breach of covenant the court should corrcctly in¬ 
struet the jury as to the law applicable to the 

case.®2 
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4S. TJ.S.—Beall v. Newton, C.C.D.a, 
3 P.Cas.No.1.164, 1 Cranch O.C. 404. 
47. U.S.—^Moncure v. Derxnott, C.C, 
D.C.. 17 F.Cas.No.9,707, 5 Cranch 

C. C. 445, reversed on other arrounds 
13 Pet. 345, 10 L.Bd. 193. 

4iBL Pa.—^N'OTrls v. Insurance Co. of 
North America, 3 '^feates 84, 2 Am. 

D. 380. 

49. UaMXity for attoxaieT^s fsss 
Where action on covenant against 
encumbrances was brought by gran¬ 
tee to recover amount of judgment 
he had heen compelled to pay in ac¬ 
tion by owner of outstanding lease, 
of which action defendant grantors 
had been notified, and also to recover 
fifty dollars attomey*s fees In the 
former action, the reasonableness of 
such fees not having been questioned 
in the former action, there was no 
necesslty of submitting that part of 
the case to the jury, defendants' con- 
tention being that they were not lia- 
ble therefor.—^Estep v. Balley, 186 
P. 227, 94 Or. 69. 

5flL IlL—^Hutchinson v. Ulrlch, 34 N. 

R 556, 145 IIL 386, 21 L.R.A. 391. 
16 C.J. p 1336 note 40. 

51. Ala.—^Alger-Sullivan Lumber Co. 
v. Union Trust Ce., 96 So. 436, 209 
Ala. 432. 

52. Ala.—Partrldge v. Bates, 78 So. 
ni, 201 Ala. 557. 

Ohio.—^Lyons v, Chapman, 178 N.II 
24, 40 Chio App. 1. 


W.Va,—^Pauley v. Decker, 109 S.E. 

607, 89 W.Va. 485. 

15 C.J. p 1336 note 39. 

53. Ohio.—Lyons v. Chapman, 178 N. 
E. 24, 40 Ohio App. 1. 

54. N.T.—^Miller v. H. J. & M. I. 
Realty Corporation, 188 N.T.S. 446. 

55. Ark.—Kahn v. Cherry, 198 S.W. 
266, 131 Ark. 49. 

59, Ala.—^McShan v. Kllpatrick, 110 
So. 281, 215 AJa. '185. 

57. Ind.—Teogue v. Whaley, 60 N.E. 
41, 20 Ind.App. 16. 

58. Mlch.—Cook v. Curtis, 36 N.wi 
692, 68 Mich. 611. 

59. lowa.—^Kellar v. Llndley, 212 N. 
W. 360, 203 lowa 67. 

15 CJ. p 1387 note 43. 

R-I*—Greenstein v. Bosenstein, 
117 A. 528, 44 ILL 407. 

Tex,—Graebner v. Liimburger^s E^’rs, 
Com.App., 293 S,W. 1100, reversingi 
Limburger v. Graebner, Civ.App., 
287 S.W. 1101. 

WJls.^ohnson v. Blumer, 197 N.W. 
340, 183 Wls. 869, rehearing denled 
198 N.W. 277, 183 Wis. 869. 

15 C.J. p 1336 note 38 [a]. 

Bvldenos held iiurafloieat for Jnxy 
Mo.—^Lltzelfelner v. Cotner, App., 119 
S.W.2d 447. 

91. Da.—Pharr v. Gall, 29 So. 306, 
104 La, 700. 
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92. XSnstnictioas held proper under 
facts 

(1) That Issue was whether cn- 
cumbrance existed, and that gran- 
tor*s prior suit determined ^only Is¬ 
sue of rent clalmed thereln.—^Finer 
v. Miller, 136 A. 606, 5 N.J.MIsc. 884. 

(2) That measure of damages was 
value of "use,” "occupancy,” and "en- 
Josnnent” fTom date of deed until ex- 
plration of outstanding lease, al- 
though no cause of action for breach 
of covenant of quiet enjoyment was 
pleaded.—Jackson v. Sewell, MoA.pp., 
284 S.W. 197. 

(8) That plaintiffs had not parted 
with value In removal of prior en- 
cumbrance, and that only nomlnal 
deunages may be awarded.—McShan 
V. Kllpatrick, 110 So. 281, 216 Ala. 
185. 

(4) Other lllustration see 15 CJ. 
p 1337 note 44 [b]. 

Zostmotlons erroneous und^er pxoof 

(1) Authorizing recovery by gran¬ 
tee for ground occupled by rear wall, 
claimed to have been conveyed.—^Bos- 
sieux v. Shapiro, 163 S.B. 667, 154 
Va. 256. 

(2) Permltting grantee to recover 
entlre consideration stated in deed, 
although retalning propei*ty after 
knowledge of defective title.—Otey v. 
Oakey, 160 S.B. 8, 167 Va. 314. 

(3) Other lllustratlona see 15 OJ. 
p 1837 note 44, [a]. 
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§ 137.-- Verdict and Findings 

The verdict and findings shouid conform to the plead- 
ings and proof. 

In an action for breach of covenant, the verdict 
and findings, while coextensive with the issues,®^ 
inust be confined to the evidence in the case,®^ and, 
where the action is against the heirs of a cove- 
nantor, shouid be in solido.®® A general verdict 
cannot be sustained where any one of the breaches 
assigned in the declaration or complaint is substan- 
tially defective,®® and is unsupported by proof of a 
partial breach.®^ Similarly a judgment for gen¬ 
eral damages must be supported by a finding of the 
amount of such damages.®® A finding which neces- 
sarily includes another upon an essentia! issue is 
good.®® 

§ 138. Judgment 

The Judgment shouid be In aceordance wlth the Is- 
sues and proof in the particular case. 

Judgment 'may be rendered for any amount justly 
due, not exceeding the ad damnum.^® Where an 
action is brought on the covenant of seizin, and 
also that of warranty, plaintiff will at his election 
be allowed to take judgment on either;7i and, 
where a defendant tenders nominal damages, plain¬ 
tiff does not waive his right to a judgment by going 
to the jury on the defense of title in defendant by 
adverse possession, where he has demurred to de- 
fendant’s case on the evidence nor does defend¬ 
ant waive his right to appear and tender evidence 
at the assessment of damages by suffering a judg¬ 
ment by default.73 Since the rule as to joint tort- 
feasors is not applicable to breach of covenant, in 
an action for damages against defendants for 
breach by each defendant of one or more restric¬ 
tive covenants in uniform deeds a judgment for 


damages agaiast all of the defendants jointly and 
severally is erroneous.*^^ In an action of covenant 
against two persons, if one of them pleads infancy, 
and it is found for him, plaintiff may enter a nolle 
prosequi against him and have judgment against 
the other.7® In a suit founded upon an allegation 
that plaintiff was evicted from certain land, on a 
showing that he was evicted from only half the 
land, a judgment of nonsuit as to the half from 
which he was not evicted is proper.*^® On recovery 
for breach of a warranty*which fixed the purchase 
price as the measure of damages, cancellation of 
outstanding notes for the remainder of the purchase 
price, and a lien on the property to secure the re¬ 
covery of the purchase money already paid, may be 
decreed.77 A party asserting a claira for equkable 
relief and also for damages for breach of warran¬ 
ty may, in the adjustment of equities. be denied 
judgment on the warranty where he has already 
been awarded, on his prayer for equitable relief, 
more than his warranty would entitle him to.^® 

Where covenantor is sued jointly with, or im- 
pleaded hy, covenantee, Where both the cove¬ 
nantor and the covenantee are joined in an action 
to try title to the land conveyed, and judgment is 
recovered against them, the covenantee is cntitled 
to judgment in the same action against the cove¬ 
nantor.*^® So too it has been held that where, 
upon eviction under a paramount title, the grantee 
of a covenantee sues him for breach of his cove¬ 
nant of*warranty and the latter causes his cove¬ 
nantor to be impleaded, he is entitled to judgment 
for the consideration paid by him, with interest, al- 
though no judgment is recovered against him.®® 

- In action against estate of deccased covenantor. 
In an action against the administrator, widow, and 
heirs of a covenantor, the judgment shouid be 


63. Cal.—^Holzheler v. Hayes, 62 P, 
838, S CaLXTnrep.Cas. 966. 

Mlch.—Capen v. Stevens, 29 Mich. 
496. 

ViiLdliLg' beld oa Isunaterlal matter 
Ip suit for breach of warranty of 
title, finding that purchasers believ- 
ed they were purchasing land ezn- 
braced in half of driveway.—Weaver 
V. Propst, Tex.Civ.App., 28 S.W.2d 
872, error refusedf 

64. Ala.—Anderson v. Knox, 20 Ala. 
156. 

66. Md.—Crisfleld v. Storr, 36 Md. 
129, 11 Am.R. 480. 

66. Ky.—^Talbot v. Hemdon, 4 J.J. 
Marsh. 653—Wilson v. Bowens, 2 
T.B.Mon. 86. 

67. N.H.—Parker v. Brown, 16 N.H. 
176. 

68L lowa.—National Horse-Import- 


Ing Co. V. Novak, 64 N.W. 616, 95 
lowa 696. 

Tex,—^Hynes v. Packard, 46 S.TV. 662, 
92 Tex. 44. 

69. Tex.—Chisum v. Chesnutt, Clv. 

App., 36 S.W. 768. 

15 C.J. p 1337 note 61. 

70t Mass.—^Lucas v. WUcox, 135 
Mass. 77. 

15 C.J. p 1335 note 8. 

71. Conn.—Sterling v. Peet, 14 Conn. 
245. 

72. Mo.—^Eagan v. Martin, 81 Mo. 
App. 676. 

73. Wls.—^Bartelt v. Braunsdorf, 14 
N.W. 869, 67 Wis. 1. 

74. N.T.—Gallon v. Hussar, 168 N.T. 
S. 896, 172 App.Div. 893. 

7B. TJ.S.—^Kurtz v. Becker, C.C.D.C., 
14 F.Cas.No.7,951, 6 Cranch C.C. 
671. 


701 Ba,—^Kirby Ijumber Co. v. Hicks 
Co., 80 So. 663, 144 La. 473. 

77. Idaho.—^Wilson v, Sunnys^de Or- 
chard Co., 196 P. 302. 33 Idaho 501. 

78- Tex.—^Herbert v. Denman, Civ. 
App., 44 S.W.2d 441, error refused. 

79. Tex.—^Branch v. Weiss, 67 S.W, 
901, 23 Tex.Civ.App. 84. 

Order postponing detexmlaatioiL 
Order after recovery against gran¬ 
tee, who had notified warrantors to 
defend, finding cause had been post- 
poned, was in effect nunc pro tunc 
postponement order, authorlzing court 
to determine liablhty of warrantors. 
—^Harmon v. Nofire, 267 P. 660, 131 
Okl. 1. 

8<^ Tex.—Johnson v. Bluxn, Civ.App., 
66 S.W. 461. 

16 C.J. p 1337 note 60. 
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§ 139 

against them in solido, with an order as to the ad¬ 
ministrator quando acciderint.®^ Where it does not 
appear in what capacity defendant holds the de¬ 
cedentes estate, whether as executor or devisee, it is 
error to award judgmciit against him in both ca- 
padties.®® 

§ 139. Execution 

A 8ucc«ssful plarntlfr may tn a proper case be da- 
nled execution untll he relpases other covenanta or 
lodges a discharge from his grantee; and a capias ad 
satisfaciendum will not ordinarlly issue where arrest has 
been abollshed in contract actions. 

In case of a recovery on a covenant of seizin 
in a deed in which there are other covenants which 
run with the land, plaintiff should be required to 
give a rclease of those covenants before he is al- 
lowed to take out execution;®® and, where plaintiff 
has conveyed the land, the court will order a stay of 
execution until he shall have lodged a discharge or 
quitclaim deed from his grantee.®^ In the absence 
of fraud a capias ad satisfaciendum will not is¬ 
sue on a judgmerit for breach of covenant in those 
jurisdictions in which arrest has been aboHshed in 
actions ex contractu.®^ 

§ HO. Appeal and Error 

General rules governing appeais and writs of error 
apply. 

The law governing appeais and writs of error in 
dvil cases generally obtains in actions for breach 
of covenant. Thus error must be shown affirma- 
tively by the record;®® an objection not interposed 
below will not be considered by the higher court ;®7 
harmless error is no ground for reversal;®® and 
a verdict which does substantial justice betwecn 


the parties,®® or a finding of fact which is sus- 
tained by the evidence,®® will not be disturbed; 
but a judgment not sustained by the evidence will 
be reversed.®^ 

§ 141. Effect of Recovery on Title to Proper- 

ty 

A.lthough there Is authority to the contrary, It is 
hold that recovery for total breach of covenant revests 
tl-tlo In the covenantor and estops the covenantee there- 
after to set up the deed as a conveyance, 

While it has been said to be obvious that a cove¬ 
nantee should not be allowed to recover damages 
for total breach of tlic covenant and also hold the 
land hy virtue of the conveyance,®® the ellect upon 
the title of a judgment for breach of covenant 
has been found by the courts to be a subject of 
some difficulty. Thus it has been hcld that the 
title revests in the covenantor;®® that the re¬ 
covery operates as an estoppel of the covenantee 
after^ward to set up the deed as a conveyance of 
land against the grantor;®^ that the covenantor is 
entitled to a reconveyance free from any encum- 
brances created by the covenantee or those claim- 
ingttndcr him,®® and if a reconveyance is refused 
a court of equity will compel it;®® and that a re¬ 
covery of the purchase money for breach of war- 
ranty works a rescission.®^ Similarly it has been 
held that, where permanent damages are awarded 
for breach of a covenant restricting the use of 
prope rty, it is proper to require the delivery to< 
defendant of a release from such covenant.®® On 
the other hand, however, it has been held that a 
recovery on the covenant against encumbrances will 
not divest the covenantee of title;®® and that a 
covenantee who recovers as for a total breach of 
the covenant is under no obligation to reconvey the 


ai. IU.—^Z>usrser V. Offlesby, 9 111. 
App. 94, reversed on other grounds 
99 111. 405. 

82. Tex.—Johna v. Hardln, Iff S.W. 
628, 81 Tex. 37. 

83. Vt.—Blake v. Bumham, 29 Vt. 
437. 

84b Vt.—CampbeU v. Martin, 95 A 
494, 89 Vt. 214, 

15 C.J. p 1337 note 65. 

85. Pa.—^Howard v. McKee, 82 Pa. 
409. 

88l Ya.—Carthrae v. Brown, 3 Ijeixh 
98, 30 Va. 98, 23 Am.D. 255. 

15 C.J. p 1337 note 68. 

87. Mlch.—Cook v. Curtis, 86 N.W. 
692, 68 Mlch. 611. 

15 CJ. p 1338 note 69. 

88. Mlch.—Webb v. Holt, . 71 N.W. 
637, 113 Mlch. 338. 

15 aj. p 1338 note 70. 


89. Ga.—Reagan v. Galloway, 49 
Ga. 452. 

16 C.J. p 1338 note 71. 
sa Minn.—Liongr v. Howar-6, 53 N.W. 
1014, 51 Miim. 571. 

81. Tex.—Whlte v. HoUey, 24 S.W. 

831, 3 Tex.Civ.App. 590. 

15 C.J. p 1338 note 73. 

S2. Ala.—^Macklntosh v, Stewart, 61 
So. 966, 181 Ala. 828. 

15 C.J, p 1333 note 74. 

sa Wis.—Noonaxx y. Edey, 21 Wls. 
138. 

15 G. J. p 1338 note 75. 

94. Ala.—^Lost Creek Coal Min- 
eral Land Co. v. Hendoei, 110 8o. 
808, 215 Ala 212—^Al^ar-Suilivan 
Lumber Co. v. Union Trust Co., 92 
So. 254, 207 Ala. 138. 

15 GJ. p 1338 note 7S. 

95. lowa—Stiortlilll r. J*ex*nison, 47 
lowa 284. 


Ky.—McKlnny v. Watts. 8 AK.MarBh- 
268. 

Tenn.—Park v. Cheek, 4 Ooldw. 20— 
Klncadd v, Brlttaln, 6 Sneed 119. 

Release of other covenants In case- 
of recovery on the covenant of sei¬ 
zin see supra § 139. 

Stay of execution pendingT execution 
of quitclaim see supra § 139. 

96. Tenn.—^Park v. Cheek, 4 Coldw. 
20. Contra Lawi;pnce v. Vick, 10 
Humphr. 285. 

97. Ala—^Lost Creek Coal & Mlneral' 
Land Co. v. Hendon, 110 So. 308, 
215 Ala 212—Alger-Sullivan Lum- 
ber Co. v. Union Trust Co., 92 So- 
254, 207 Ala 138. 

98. N.T.—^Amerman v. Deane, 30 N- 
E. 741, 132 N.T. 856, 28 Am.S.R 
684. 

99. Me.—Poss V. Stickney, 5 Me. 390. 

15 C.J. p 1338 note 80. 
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land to his covenantor,^ and equity will not compel 
him so to do.2 Likewise, it has been held that, in 
the absence of an allegation that no interest passcd 
by the deed, and where in fact an equitable title did 
pass, a recovery by the grantee will not estop him 
from afterward claiming the property.^ In case 
of a partial breach, Jf the covenantee sues without 
an offer to rescind, he can recover only to the ex- 
tent of the breach, the sale and conveyance remain- 
ing in force as to the part to which there is no 
failure of title.^ 

§ 142. Damages 

a. Measure of damages for breach 

b. Assumption of indebtedness 

c. What law govems 

d. Covenants of title generally 

a. Mea^re of Damages for Breach 

Compensatlon for the actual loss euffered Ia the 
measure of damages for breach of covenant. At least 
nominal damages are recoverablo for any breach. 

The measure of damages for breach of cove- 


§ 142 

nant is compensation for the actual loss suffered 
by reason of the breach.® Where the breach is in 
fact absolute,® or where the performance of the 
covenant has become impossible by reason of the 
total destruction of the subject matter of the con- 
tract,'^' damages should be given as for a total 
breach. On the breach of a personal covenant, 
the damages recoverable are a sum sufficient to put 
plaintiff in the position in which he would have 
stood if the covenant had been kept® Where a 
mortgage made by the grantee is outstanding at 
the time of suit, its amount must be deducted from 
the sum otherwise recoverable on covenants run- 
ning with the land, as it is pro tanto an assign- 
ment.® 

Contingent and speculative damages cannot be re- 
covercd,!® nor will plaintiff be able to recover for 
losses or damagc unconnected with the breach of 
the covenant sued on.ii 

Nominal damages. Covenantee is entitkcl to at 
least nominal damages for any breach of a cove- 
nant.l2 Substantial damages, however, are re- 


1. Pa.—Ives v. Nlles, 6 Watta 323. 
15 C.J. P 1338 note 81. 

5. Pa.—Ives V. Niles, supra. 

a N.D,—Bowne v. Wolcott, 48 N.W. 
836. 1 N.D. 415. 

4. Tenn.—Hecohs v. Tounglove, 8 
Baxt. 385. 

6. XJ S.—^HoflPer Oil Corporation v. 
Carpenter, C.C.A.Okl., 34 F.2<1 689, 
certiorari dcnied 50 S.Ct. 158, 280 
U.S. 608, 74 L.Ed. 661. 

A.la.—Coston v. McClelland, 127 So. 
176, 220 Ala. 598—^Alger-Sullivan 
Lumber Co. v. Union Trust Co., 92 
So. 254, 207 Ala. 188—Wllder v. 
Tatum. 73 So. 833, 16 Ala.App. 474. 
Zowa.—Prenosil v. Pelton, 173 N.W. 

235, 186 lowa 1235. 

Mich,—Mueller v. Bankers* Trust Co. 
of Muskegon, 247 N.W. 103, 262 
Mich. 63. 

N.T.—Hllllker v. Ruegrcr, 126 N.B. 
266, 228 N.Y. 11, modifying 170 N. 
T.S. 1086, 184 App.Div. 907—Mil- 
ler V. H. J. & M. I. Realty Corpo¬ 
ration, 188 N.Y.S. 446. 

Or.—^Norby v. Sectlon Line Draina^re 
Dist.. 76 P.2d 966, 169 Or. 80. 

R.I.—Brusco v. Pate. 153 A. 311, 312, 
51 R.Z. 222, cltlng’ Corpus JttriB.. 
Va.—Bossieux v. Shaplro, 153 S.B. 

667, 154 Va. 266. 

15 C.J. p 1317 note 66. 

Frollt vendee would Irav» xnad» ou 
resale but for vendor’s breach of 
covenant in deed, to elfect that he 
was unmarried, is properly allowed 
as measure of damages for breach. 
—Brusco V, Pate, 163 A. 311, 61 R.I. 
222 . 


Cousldoiatlou SLOt detennlna-tivs 

Damages are awarded as compen¬ 
sation for the injury suffered and 
not to restore the consideration paid; 
hence the measure of damages for e 
breach of covenant is the value of 
the benefit contracted for, be it 
greater or less than the considera¬ 
tion paid.—Hoffer O 1 Corporation v. 
Carpenter, C.C.A.Okl., 34 F.2d 689, 
certiorari denied 60 S.Ct 168, 280 U. 
S. 608, 74 L.Ed. 651. 

Damages held to he eacoesslvo 

(1) $3,000 damages to owner of 
residence property for breach of 
covenant in a trust agreement agalnst 
erectlon of apartment houses on de- 
scribed lots is excessive, and should 
be reduced to $1,000.—^Heitkemper v. 
Schmeer, 29 P,2d 640, 146 Or. 304, re- 
hearing denied 30 P.2d 1119, 146 Or. 
304. 

(2) Damages of $1,120 for breach 
of a covenant in a deed conveying 
property subject to a mortgage which 
provided that, in case payment was 
demanded by the mortgagor, the 
grantor would procure an extension 
or a new mortgage held to be exces- 
sive and reduced to $976.—^Miller v. 
H. J. & M. L Realty Corporation, 188 
N.Y.S. 446. 

Taxes ou uuusahle property 

On vendor’s breach of a covenant 
to construet an adequate bridge 
across a creek, leaving the lots In- 
accessiblc, taxes paid without any 
use of the property because of the 
absence of a bridge is recoverable as 
a proper element of damages.—^Muel- 
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ler V. Bankers* Trust Co. of Muske- 
^on, 247 N.W. 103, 262 Mich. 63. 

0. N.D.—^Beulah Coal Mining Co. v. 

Helhn, 180 N.W. 787, 46 N.D. 646. 
16 C.J. p 1318 note 66. 

7.. TJ.S.—^Estill v. BlGLkemore, C.C. 
Tcnn., 8 F.Cas.No.4,538, Brunn.Coll. 
Cas. 100. 

N.Y.—^Plsh v. Folley, 6 Hlll 54— 
Craln v. Beach, 2 Barb. 120, af- 
firmed 2 N.Y. 86. 49 Am.D. 369. 

3. N.C.—^Lemly v. Eliis, 55 S.E. 629, 
143 N.C. 200. 

15 C.J. p 1329 note 16. 

9. Mass.—Tufts v. Adams, 8 Pick. 
647. 

XO. N.Y.—Shepherd v. Ryers, 15 
Johns. 497. 

11- Mich.—^Mueller v. Bankers’ Trust 
Co. of Muskegon, 247 N.W. 103, 262 
Mich. 53. 

IB. N.Y.—Callanan v. Keenan, 121 
N.E. 376, 224 N.Y. 603. 

Ohlo.—Schick v. Ulland, 24 Ohlo N.P., 
N.S., 401. 

Or.—^Norby v. Sectlon Line Drainage 
Dist., 76 P.2d 966, 169 Or. 80. 

16 C.jr. p 1318 note 72. 

Coveuaut to oouvey seller*a luterest 

Where A oovenanted to convey to 
B his right, title, and interest in a 
slave, but not to warrant the title, 
and A had only a naked legal title 
to the slave, which was tainted with 
fraud, the measure of damages was 
only the value of A’s Interest, and, 
that being merely nominal, B could 
recover only nominal damages.— 
Whitehead v. Ducker, 11 Sm. & M., 
Miss., 98. 
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coverable oniy on proof of actual loss.^^ 

Successive actions. The measure of daniag‘es 
ag'ainst successive covcnantors, in actions for the 
same breach of the same covenant, is the same 
in all.^^ 

b. Assumptioii of Ihdebtediiess 

Damages for breach of purchaser’s covenant to as¬ 
sume vendor^s Indebtedness are generally held to be the 
full amount of the debt aesumed. 

Where a purchaser of property agrees to as¬ 
sume and save the vendor harmless from certain 
outstanding indebtedness against him, the measure 
of damages in an action by the vendor upon a 
breach of such covenant has been held to be 
the full amount of the debt which the covenantee 
assumed to pay,^^ although a different rule has 
been applied where the land is sold by virtue of an 
encumbrance which the grantee assumed to pay 
for a price exceeding the encumbrance,^® 

c. Wbat Law Govems 

The law in force at the date of the contract Controls 
the measure of damages. The law of the forum governs 
the measure for breaches of covenants of selzin or war- 
ranty. 

In ali cases the law in force at the date of the 
contract governs in the determination of the 
measure of damages.^'^ In an action for a breach 
of covenant of seizin, the rule of damages in the 
state in which the action is brought will govem, 
although the land lies in another itate,and the 


same rule applies with reference to covenants of 
warranty.l® 

dL Covenants of Title (lenerally 

(1) Total loss of estate 

(2) Partial or temporary loss of estate 

(3) Nominal damages 

(4) Fraudulent representations 

(5) Acquisition of outstanding title 

(6) Enhanced value and improvements 

(7) Rents and profits 

(8) Taxes 

(9) Evidence of damages 

(1) Total Loss of Estate 

The measure of damages for a breach of covenant of 
title resulting in a total loss of the estate Is ordinarily 
the purchase money pald wIth interest. If grantee had 
possession the amount of the benefit he received is de- 
ductlble. 

As a general rule the measure of damages for 
a breach of the usual covenants of title resulting 
in a total loss of the estate conveyed is the pur¬ 
chase money paid, or the value of the considera¬ 
tioni® with interest thereon, see infra § 149, from 
the date of the conveyance; or, as otherwise stated, 
in some cases the value of the land at the time of 
the conveyance estimated by the purchase price 
It does not modify the rule that the actual con- 
sideration was paid in other commodities than 
money, or even in other real estate; this only re¬ 
quires that the value of such other property be as- 


13; Ala.—^Mlxon v. Burleson, 82 So. 
98, 203 Ala. 84. 

Ohlo.—Schiek v. Ulland, 24 Ohlo N.P.*, 
N.S.. 401. 

16 C.J. p 1318 note 73. 

Vaproved taxes are not a proper 
item of damages for breach of a 
covenant of warranty.—Satcher v. 
Radesich. 96 So. 35, 153 La. 468. 

1^. Ohlo.—Wilson v. Taylor, 9 Ohlo 
St 595. 75 Am.D. 488. 

35. lowa.—Stout v. Folcrer/34 lowa 
71.* 11 Ani.R. 188. 

Mass.—^Fumas v. Dnrerin, 119 Mass. 
500, 20 Ani.R. 341. 

N.J. —Sparkman v. Gove, 44 K.J.Iiaw 
252. 

ie, Pa.—Youn^r V. Stone, 4 Watts & 
S. 45. 

-Ma pzioa and agrsad pzlea 

If a purchaser of land covenants 
to pay an encumbrance upon It out 
of the amount of the purchase mon¬ 
ey, which he falis to do. by reason 
of which the land Is sold for the 
payment of the encumbrance, and 
jMlls for a price exceedinsr it he is 
liable to the vendor for damages. thej 


hieasure of which is the dlfterence 
between the amount for which the 
land. sold* and the price which he 
agreed to pay for It—Young v. 
.Stone, supra. 

17- S.C.—Alken v. McDonald. 20 S.B. 

796, 43 S,a 29. 49 Ani.S.R. 817. 
Tex.—Garrett v. Galnes, 6 Tex. 435. 
la U.S.—^Mather v. Stokely, Mass., 
'218 P. 764, 134 C.C.A. 442. ‘ 

Mass.—Smith v. Strong, 14 Pick. 128 
—^Nlchols V. Walter, 8 Mass. 243. 
She zata of interest allowed as 
damages is govemed by the lex fort 
—^Mather v. Stokely, Mass., 218 P. 
764. 134 C.aA. 442. 

'9- BZan.—Looney v, Heeves, 48 Z.. 
• 606, 5 Kan.App. 279. 

;90. Ark.—^Pox v. Plnson. 34 S.W.2d 
I 459, 182 Ark. 936, 74 A.L.R. 68$. 
tPla.—^Burton v. Price, 141 So. 728, 
I 105 Fla. 644. 

ba.—Cook v. Pollard, 179 S.E. 264. 
50 Ga.App. 762, 268 cltlng Corpus 
JUzIb; 

,Ky.—Bsmum v. Bailey. 265 S.W. 1110, 
. 205 Ky. 384-s-Triplett v. aill, 7 J. 
J.Marsh. 438—Cox^s Helrs v. 

Strode, 2 Bibb 278, 5 Am.D. 603, 
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La.—^Levenberg v. Shanks, 116 So. 
641, 165 La. 419. 

Miss.—^Bruut V. McLaurln, 172 So. 
809, 178 Miss. 86. 

Neb.—Campbell v. Gallentine, 215 N. 

W. 111, 116 Neb. 789. 61 A.L.R. 1. 
N.T.—In re Boylan's Estate, 197 N.T. 
S. 710, 119 Mlsc. 546—Murphy v. 
United States Title Guaranty Co., 
172 N.Y.S. 243, 104 Mlsc. 607. 
N.a—^Newbem v. Hinton, 129 S.B. 
I 181, 190 N.C. 108—Prldgen v. Long, 
98 S.E. 461, 177 N.a 189. 

N.D.—^Beulah Coal Mining Co. v. 

Heihn, 180 N.W. 787, 46 N.D. 646. 
S.a—^Morris v. Lain, 180 S.E. 206, 
176 S.C. 310, 100 A.L.R. 1189. 

Tenn.—Cobb v. Sanders, 1 Tenn.App. 
326. 

Tex.—^Rahl v.'Compton, Clv.App., 112 
. S.W.2d 609, error dismissed—^Rob- 
■ erts V. Bell, Clv.App., 240 S.W. 616. 
Wash.—^Brown v. Carpenter, 193 P. 

* 381, 99 Wash. 227. 

15 C.J. p 1318 note 78. 

81. lowa.—^Rockafellor v. Gray, 191 
N.W. 107, 194 lowa 1280. 

N.a—^Meyer v. Thompson, 112 S.E. 

* 328, 183 N.C. 543. 

!16 C.J. p 1819 note 79. 
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certained.22 Not even the fact that grantee has 
been compelled to pay his own grantee a larger 
sum on a covenant of warranty will enlarge his 
claim for damages.23 

Where grantee has been in possession, the meas- 
ure of damages is the consideration paid and inter- 
est, less any benefit, direct or indirect, taken under 
the deed;24 and hence it has been held that, where 
the covenant embraced two tracts of land, oniy 
one of which was improved, interest can be re- 
covered onIy on the consideration paid for the un- 
improved tract.25 Where the benefits received by 
reason of the conveyance equal or exceed the con¬ 
sideration paid, with interest, there can be no re- 
covery.26 The measure of recovery by the person 
evicted is not riecessarily determined by the amount 
paid by him to his immediate grantor, but is con- 
trollcd by the amount received by the grantor in 
the Chain of title, to whom he elects to look for 
compcnsation for the eviction.27 Some authorities 
hold that the measure of damages is the amoxmt 
paid by plaintiff for the land, with interest, not 
exceeding the amount paid defendant by his im¬ 
mediate grantee.23 Other authorities hold that 
the measure of damages is the amount paid defend¬ 
ant by his immediate grantee with interest irrespec- 
tive of what plaintiff may himself have paid^S 

Where a valuation of the land or of the consid¬ 
eration given and received therefor has been mut- 
ually agreed upon by the parties, such valuation is 
the propcr measure of damages in an action for 
breach of the covenant of warranty or for quiet 
enjoyment;20 but a covenant in case of cviction 
to pay double the purchase money and all damages 
entitled -the covenantee to his purchase money and 


interest only.31 

While it is the general rule that the damages 
for the breach of a covenant of warranty must be 
limited to the consideration paid, or the value of 
the land as agreed upon by the fixing of the con¬ 
sideration, with interest,22 neverthelcss in a few 
jurisdictions a distinction has been made between 
the damages rccoverable for the breach of a cove¬ 
nant of warranty and the breach of other cove- 
nants of title, holding that in the former case the 
damages rccoverable is the value of the land at 
the time of eviction.23 Stili other cases say that 
the value of the land at the time of conveyance, 
with interest, affords the measure of damages,^^ 

Where the consideration cannot he ascertained 
the value of the land at the time of the convey¬ 
ance, with interest thereon, is the measure of li- 
ability.36 So, where the action is by a stranger 
to the consideration, the value of the land is the 
measure of damages,® 3 or, as held in some cases, 
the consideration received for it by defendant in- 
stead of that paid by plaintiff.®^ 

Undertaking to perfect title. The general rule 
of damages as stated has been held not to apply 
where a vendor has sold lands to whieli he has 
not a perfect title, he undertaking to complete 
and make perfect the title, the prcper measure of 
damages in such case being the value of the land 
at Ae time of eviction, with interest.®® Damages 
rccoverable after perfection of title by grantor, see 
infra § 142 d (S) (a), or by acquisition of title by 
grantee see infra § 142 d (5) (b), are separately 
considered elsewhere in this Title. 

Consequential, incidental, and nominat damages. 


02. Wash.—^Drown v. Carpenter, 169 
P. 331. 9D Wash, 227. 

16 C.J. p 1319 note 83. 

83. . Mass.—^Nlchols v. Walter, 8 
Mass. 243. 

84. Tenn.—Cohh v. SanUers, 1 Tenn. 
App. 326. 

15 C.J. p 1320 note 87. 

85. Conn.—Castle v. Pelrce, 2 Root 
294. 

80. Kan.—^Danforth v. Smith, 21 P. 
168. 41 Kan. 146. 

87. Ark.—Wade v. Texarkana Build- 
ing & Loan A8S*n, 233 S.W. 937. 
160 Ark. 99. 

Miss.—Brunt v. McLaurin, 172 So. 
309. 178 Miss. 86. 

Utah.—^East Canyon Canal & Stock 
Co. V. Davls & Weber Counties 
Canal Co., 238 P. 280, 283, 65 Utah 
660, quoting Corpus Joxls. 

16 CJ. p 1320 note 90. I 


28: Ga.—West v. Lee, 197 S.B. 76, 
67 Ga.App. 873. 

16 C.J. p 1320 note 91. 

29- Miss.—Brunt v. McLaurin, 172 
So. 309, 178 Miss. 86. 

Utah.—^East Canyon Land & Stock 
Co. V, Davis & Weber Counties 
Canal Co., 238 P. 280, 65 Utah 560. 

15 C.J. p 1320 note 92. 

30. Mo.—Quick v. Williams, 217 S. 
W. 834, 219 Mo.App. 336. 

16 C.J: p 1320 note 93. 

31. N.C.--Nesbit v. Brown. 16 N.C. 
30. 

38. lowa.—Churchman v. Wilson, 216 
N.W. 726, 204 lowa 1017. 

N.T.—^Hilllker t. Rueger, 126 N.H. 
266, 228 N.Y. 11, modifying 170 N. 
T.S. 1086. 184 App.Dlv. 907. 

S.C.—^Reid V. Gambil, 118 S.B. 308, 
125 S.C. 187. 

Tex.—Wiggins v. Stephens, Com.App., 
246 S.W. 84. 


33. Conn.—Butler v. Bames, 24 A. 
328, 61 Conn. 399. 

15 C.J. p 1320 note 95. 

OlvU law 

The rule as stated in the text is 
said to be the rule of the civi! law. 
—Boyer v. Amet, 6 So. 734, 41 La. 
Ann. 721—15 C.J. p 1321 note 96. 

34. Ky.—^Davis v. Hali. 2 Bibb 690. 
Tex.—Adams v. Cox, Civ.App.. 160 S. 

W. 1196. 

35. Mass.—Staples v. Dean, 114 

Mass. 126. 

16 C.J. p 1321 note L 

36k Mass.—Staples v. Dean, 114 

Mass. 125—^Hodges v. Thayer, 110 
Mass. 286—^Byrnes v. Rich, 5 Gray 
518. 

37. Mich,—Cook V. Curtis, 36 N.W. 
692, 68 Mich. 611. 

15 C.J. p 1321 note 3. 

3a N.Y.—Taylor v. Barnes, 69 N. 
Y. 430. 434. 

16 O.J. p 1319 note 86^ 
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ConsequentiaI damages are not recoverable 
Lhus, as discussed infra § 142 d (6) as a general 
rule no account is taken of intervening improve- 
ments or of an increase or diminution of the value 
of the land. 

(2) Partial or Temporary Loss of Estate 

For a partIaJ fallure of tltle the measure of damages 
Is generally held to be a proportionate part of the con- 
sideratlon fixed by the value of the estate lost as com- 
pared to that of the entire estate conveyed. The measure 
of damages for temporary deprlvatlon of possession is 
compensatlon for the time of deprivation. 

The general nile for the measnrement of the 
damages in case of failure of title to a portion of 
the land conveyed is that the vendee can recover 
only such part of the original purchase price as 
bcars the same ratio to the whole consideration that 
the value of the land to which the title has failed 
bcars to the value of the whole premises,^® such 
relative values to be ascertained as of the time of 
the conveyance instead of the time of the trial,^^ 
together with interest, see infra § 149, and costs, see 
infra § 150. Thus the damages recoverable for a 
breach resulting in *a partial loss of estate cannot 
exceed the amount of the considerationi2 While 

it is competent in applying this rule to consider 
peculiar adVantages and disadvantages of the part 
Iost,43 the expense of erecting improvements on an 


adjoining tract shouid not be consideredi^ 

Where land is sold by the acre or front foot, 
the purchase price per acre or front foot of the 
part lost is the measure of damages but where 
the acreage of two tracts is sold for a gross sum, 
uniformity of value or the value of the part lost 
must be showni® Incorporeal rights pertaining to 
the land may be taken into consideration in as- 
sessing the damages upon an evictioni*^ The gen¬ 
eral rule is not affected by the fact that the land 
was bought for a particular purpose which was 
known to the vendor,^® and that the failure of title 
to a portion of it renders it useless for such pur- 
pose.^® In an action against a remote grantor, the 
damages are limited to a proportionate part of the 
consideration received by such grantor.^o The rule 
is subject to the same qualifications and conditions 
as those applicable in cases of total evictioni^ 

Benefits received by the grantee by reason of pos¬ 
session under the grant go in diminution of dam- 
ages.52 When a decd passes an estate of value, 
although not that covenanted for, it is to be con¬ 
side red in measuring damages.®® Thus, where the 
covenant is for a fee, and a life estate only passes 
by the deed, the damages are the consideration 
money less the value of the life estate.®^ Upon a 
partial breach which does not resuit in failure of 
title to any part of the land, or docs not seriously 


39. Ala.—Copeland v. McAdory, 13 
So. 545, 100 Ala. 553. 

16 aj. p 1319 note 80. 

49. U.S.—McGlnley v. Martin, C.C.A. 
Mo., 275 F. 267. 

Ark.—Lane v. Stitt, 219 S.W. 340, 143 
Ark. 27—Cannon v. Fbster, 216 S. 
W. G98, 141 Ark. 363. 

Fla.—^Burton v. Prioe, 141 So. 728, 
105 Fla. 644. 

Ga.—nowan v. Newbem, 123 S.XL 148, 
32 GaA.pp. 363. 

lowa.—^Prenosil v. Pelton, 173 N.W. 
235, 186 lowa 1235. 

Ky.—Wilson v. McGowand, 234 S.W. 
17, 192 Ky. 565. 

Mo.—Qulck V. Williams, 271 S.W. 834, 
219 Mo.App. 336. 

N.M.—^Merchants* Nat Bank of Clin- 
ton, lowa, V-* Otero, 175 P. 781, 24 
N.M. 598. 

N.T.—Sweet v. Howell, 89 N.T.S. 21, 
96 App.Dlv. 45. 

N.C.—^Newbem v. Hinton, 129 S.E. 
181, 190 N.C 108. 

Okl.—^Eysenbach v. Naharkey, 246 P. 
603, 114 Okl. 217, certiorari de- 
nied 46 S.Ct 21, 269 U.S. 561, 70 
L..Ed. 412. 

Pa.—^Hebert v. Northern Tnist Co., 
112 A. 471, 269 Pa. 306. 

S.C.—Smith V. Tdpp, 151 S.B. 221, 164 
S.C. 25. 

Tex.—Allen v« Draper, Cozn.App., 256 
SJW. 265. 


Utah.—^Van Coit v,- Jacklin, 266 P. 
460, 63 Utah 412. 

Va.—Otey v. Oakey, 160 S.B. 8, 167 
Va. 314. 

Wis.—Getts V. Olsen, 202 N.W. 160. 

186 Wls. 70. 

15 C.J. p 1321 note 4. 

41. U.S.—^McGinley v. Martin, C.C.A. 
Mo., 275 P. 267. 

Fla.—^Burton v. Price, 141 So. 728, 
105 Fla. 544. 

La.—Crowell &, Spencer Lumber Co. 
V. Hawkins, 179 So. 21, 189 La. 18. 

15 C.J. p 1322 note 6. 

43- N.M.—^Merchants* Nat Bank of 
Cllnton, lowa, v. Otero, 175 P. 781, 
24 N.M. 598. 

Pa,—^Herbert v. Northern Trust Co., 
112 A, 471, 269 Pa. 306. 

43. Pa.—^Krein v. Stelgrerwald, 198 
A. 390, 128 Pa,Super. 51. 

16 C.J. p 1322 note 7. 

44. Pa,—^Beaupland v. McKeen, 28 
Pa. 124, 70 Ain.D. 116. 

45w U.S.—^McGinley v. Martin, C.C.A. 
Mo., 276 P. 267. 

lowa.—^Mahrt v. Mann, 210 N.W. 666, 
203 lowa 880. 

La,—^Rhodes v. Broadway, 121 So, 
310, 10 La,App. 582. 

15 C.J. p 1322 note 9. 

4& U.S.—^McGinley v. Martin, CC.A, 
Mo., 276 F. 267. 

' 15 C.J. p 1322 note 10. 
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47. Ind.—Scheible v. Slagrle, 89 Ind. 
323. 

15 aJ. p 1322 note 11. 

48l Tenn.—^North v. Brittain, 291 S. 
W. 1071, 154 Tenn. 6G1, 61 A.L.r^ 6. 

16 C.J. p 1323 note 12. 

49. Ind.—^Hoot V. Spade, 20 Ind. 326. 

60. 'Ky.—^Dougherty ,v. Duvall, 9 B. 
Mon. 67. 

Tenn.—^Whltzman v. Hirsh, 31 S.W. 
421, 87 Tenn. 513. 

51. Tex.—Wcbb v. Brown, 2 Tex. 
Unrep.Cas. 36. 

62. Pa.—Chambers v. Heinhold, 83 
Pa,Super. 266. 

Tenn.—Cobb v. Sanders, 1 Tenn.App. 
326. 

15 C.J. p 1323 note 16. 

53. Minn.—^Huntsman v. Hendrlcks, 
/6 N.W. 910, 44 Minn. 423. 

1“ C.J. p 1323 note 17. 

54. Ala,—^Uallas Compress Co. v. 
Liepold, 88 So. 681, 205 Ala. 562— 
Mixon V. Burleson, 82 So. 98, 99, 
203 Ala. 84, cltingr Corpua Jtuls, 

Neb.—Campbell v. Galentine, 215 N. 

W. 111, 116 Neb. 789, 61 A.L.R. 1. 
Tenn.—Ccunpbell v. Lewisburs: & N. 
R. Co., 26 S.W.2d 141, IJSO Tenn. 
477. 

15 C.J. p 1323 note 18. 
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interfere with the use for which the property was 
designed, the measure of damages has been held to 
be the diminished value of the tract,55 or the value 
of the estate or interest lost.56 Where plaintiff 
sells the land by the same description and succeeds 
in settiing his own liability for the shortage by pay- 
ing a certain sum to his grantees, this sum is the ac- 
tual damage.®*^ 

Where the breach consists of a mere encum- 
brance, as a mortgage, which may be removed by 
the payment of money, the measure of damages is 
the amount necessary to remove such encum- 
brance; and if such encumbrance is paid and re¬ 
moved by the grantor the damages are nominal.58 
If, however, the encumbrance exceeds the value 
of the estate granted, the damages are govemed 
by the rule applicable to a total breach, see supra § 
142 d (1). Where the breach consists of an ease- 
ment which may not be removed by the pa3nment 
of money, the measure of damages*is the deprecia- 
tion in value of the estate by reason of such encum- 
brance.®^ 

The measure of damages for a temporary depriva- 
tibn of possession is compensation for the time lost, 
as in the case of an outstanding term.®® Where 
the grantee was evicted by legal process, and by 
reason of a subsequent suit the premises have been 
. restored to him, he can no longer recover the 
purchase money because he is holding under the 
grant; the recovery is limited to costs of the 
cviction suit and interest on the purchase money 
while deprivcd of possession.®^ 

, (3) Nominal Damages 
Grantee in undisturbed poeseasion and suffering no 


§ 142 

loss may recover oniy nominal damagea for a technfcal 
breach of hia covenanta of title. 

A grantee who has not been disturbed in his 
possession, nor subjected to any inconvenience or 
expense by reason of a defect in the title con- 
veyed, is entitled to recover only nominal dam¬ 
ages for a technical breach of any of the ordinary 
covenants of title.®^ 

While want of consideration is not, as a rule, 
a defense to an action for breach of a covenant, 
see supra § 120, it has been held that, where nothing 
has been paid as the price of the land, only nomi¬ 
nal damages can be recovered;®® but.there is au- 
thority to the contrary.®^ Where, however, noth¬ 
ing was paid for land included in the deed by mutual 
mistake, the damages for failure of title to such 
lands are nominal.®® It has also been held that 
nominal damages only can be recovered for an 
eviction due solely to the covenantee’s fault, as in 
failure to pay the purchase money as agreed.®® 

(4) Fraudulent Representations 

Vendee Induced to purchase by his vendor^s fraud as 
to his title may, on eviction by a better title, recover 
ali of the damages naturally resultlng from the fraud. 

Where the vendee is induced to purchase by 
the fraudulent representations of the vendor as 
to his title, he may, upon eviction by a better title, 
recover of his vendor all the damages naturally re- 
sulting from the fraud, although the land was con- 
veyed by deed with warranty, the action in such 
case being for fraud and not upon the covenants 
in the deed.®^ So, where the eviction of the cove- 
nantee has been caused by the fraud of the cove- 
nantor, he is entitled to recover the highest value 
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55. Ky.—^Helton v. Asher, 128 S.W. 

286, 135 Ky. 751. 

15 C.J. p 1323 note 19. 

56b Ala.—^Algrer-Sullivan Lumber Co. 

V. Union Trust Co., 92 So. 254, 207 
Ala. 138. 

15 C.J. p 1323 note 20. 

On recovery of dower 
The liability of the estate of a 
grantor upon a covenant of warran¬ 
ty in a deed, where a claim of .dower 
has been established by the widow of 
the grantor against his grantee, is 
that proportion of one third of the 
amount paid which the value of the- 
wldow*s life estate in the assignment 
made bears to the value of a fee sim¬ 
ple.—In re Imblum*s Estate, 26 Pa. 
Dist. 852, 65 Pittsb.Leg.J. 384—15 C.- 
J. p 1323 note 20 [a]. 

57. lowa.—^Prenosil v. Pelton, 173 N. 

W. 235, 186 lowa 1235. 

5«. Conn.—Gilbert v. Bulkley, 6 
Conn. 262, 13 Axa.D. 67. 


50. Ala.—Copeland v. McAdory, 13 
So. 545, 100 Ala. 553. 

15 aj. p 1323 note 24. 

ea NlY .—^Rickert v. Snyder, 9 Wend. 
416, approved in Winslow v. Mc- 
Call, 32 Barb. 241. 

W.Va,—Moreland v. Metz, 24 W.Va.; 
119, 49 Am.R. 246. 

51. N.T.—^Baxter v. Ryerss, 18 Barb. 
267. 

ea. Ala.—^Alger-Sullivan Lumber Co. 
V, Union Trust Co., 118 So. 760, 218 
Ala. 448. 

Ind.—^Rook v. Wright, 117 N.E. 864, 
186 Ind. 654—^Marsh v. Thompson, 
1 N.E. 630, 102 Ind. 272—Grubbs v. 
Barber, 1 N.B. 636, 102 Ind. 131— 
Axtel V. Chase, 77 Ind. 74—Jones 
V. Noe, 71 Ind. 368—^Mahoney v. 
Robbins, 49 Ind. 146—Hacker v. 
Blake, 17 Ind. 97. 

lowa.—Mundt v. Comstock, 201 N.W. 

797, 199 lowa 282—^McNalr v. Sock- 
1 riter, 201 N.W. 102, 199 lowa 1176 
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—^Hammarstedt v. Bokeley, 166 N. 
W. 729, 182 lowa 1366. 

N.Y.—^Deschenes v. Tallman, 161 N. 
B. 321, 248 N.T. 33. reversing 226 
N.Y.S. 816, 222 App.Dlv. 761. 

N.D. 1 —Anderson v. Olson, 260 N.W. 
407, 65 N.D. 650—Beulah Coal Min¬ 
ing Co. v. Helhn, 180 N.W. 787, 46 
N.D. 646. 

15 C.J. p 1823 note 28-p 1324 note 30. 
63 N.C.—West V. West. 76 N.C. 46. 

Tex.—Glenn v. Mathews, 44 Tex. 400. 

64. Mass.—Comstock v. Son, 28 N.B. 
296, 164 Mass. 389—^Mather v. Cor- 
liss, 103 Mass. 568. 

65. Mass.—^Leland v. Stone, 10 Mass. 
459. 

N.H.^Nuttlng V. Herbert, 36 N.H. 
120, 87 N.H. 846—^Bams v. Leamed, 
5 N.H. 264. 

sa Conn.—^Beecher v. Baldwin, 12 A. 
' 401, 55 Conn. 419, 8 Am.S.R. 67. 
67. N-C.—^Prldgen v. Long. 98 S.B. 

461, 177 N.C. 189. 

15 C.J. p 1324 note 38. 
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of the land at any time between his purchase and 
the commencement of his suit, the action being not 
for breach of warranty, but for a fraud.®* 

(S) Acquisition of Outstanding Title 

(a) By grantor 

(b) By grantee 

(a) By Grantor 

Grantor^s subsequent acqufsttion of tttie wlll mltrgate 
damages, or If vendee has not been disturbed, wlll Umlt 
vendee to nominal damages. 

The subsequent acquirement of title by the gran¬ 
tor,®® or a perfection of title by a decree of court,^® 
may be shown in mitigation of damages in actions 
for breach of the covenant of seizin, or of warran¬ 
ty,and where grantee has not been disturbed in 
the enjoyment of the property he will be limited to 
nominal damages.^® Where the grantor acquires 
title before the damages are assessed, although 
after tlie grantee has commcnced action for the 
breach of covenant, it can be shown not in bar 
of the action, but only in mitigation of damages^® 
Where land is sold on credit, and the grantee is 
ejected by one holding a paramount title which is 
subsequently purchased by the grantor for the bene¬ 
fit of such grantee, the grantee is entitied to re- 
cover for the time that he was deprived of the 

Iand.74 

(b) By Grantee 

Ordlnarily wh«re covenantee buys In the outstanding 
title he may recover what he necessarii/ pald for It, not 
exceedlng the original conslderatfon. Some authoritles 
follow a different rule' where there has been an evietion. 

Where the covenantee has purchased the out¬ 


standing title, his damages for the breach of his 
vendor's covenant of warranty or for quiet en- 
jo 3 Tnent or of seizin will be limited to the amount 
necessarily paid by him for that purpose, includ- 
ing inter est, incidental expenses, and reasonable 
compensation for his trouble, not exceeding in all 
the purchase price and intcrest.^® The price paid, 
however, must be reasonable,*^® and the title pur¬ 
chased must be valid.'^7 Where the grantee ex- 
tinguishes the paramount title for a nominal con- 
sideration, he can recover on the covenant only 
the amount of such consideration, with reasonable 
compensation for expenses to which he may have 
been put in extinguishing it^S In some cases the 
general rule is apparently limited to cases where 
the vendor has been guilty of no fraud.7® 

It is claimed by some authorities, however, that 
a vendee who repurchases the paramount title after 
evietion is in under a new title, and that therefore 
the price last paid is no criterion of the damages 
sustained by failure of the vendor’s title.®® This 
rule is inapplicable, however, where the good title 
is acquired by means of vendee^s possession of the 
imperfect title conferred on him by his vendor.®^* 

(6) Enhanced Value and Improvements 

Ordinarii/ neither the enhanced value of the property 
nor the value of improvements thereon Is a proper Item of 
damages. However In some Jurisdictions thIs rule does 
not appi/ to all covenants of title. 

It is the general rule that the enhanced value 
of the property cannot be taken into consideration 
in assessing damages for a breach of covenant of 
title.®® In those jurisdictions, however, where for 
certain covenants of title the value of the land at 


lowa.—^Burdick v. Scsrmour, 39 
lowa 462. 

ea. Ala.—^Lost Creelc CoaI & Miner- 
al Land Co. v. Hendon, H0 So. 308, 
215 Ala. 212. 

N.T.—Murra/ v. United States Title 
Guaranty Co., X72 N.T.SL 243, 104 
Misc. 607. 

N.C.—^Meyer ▼. Thompson, 112 S.R 
328, 183 N.C. 543. 

15 C.J. p 1324 note 41. 

70. N.C.—^Meyer v, Thompson, su- 
pra- 

S.a—^Westhrook v. McMillan, 19 S.C. 
L. 317, 26 Ain.D. 187. 

71. Kan .—luooney v, Reeves, 48 P.^ 
606, 5 Kan.App. 279. 

N.T.—Murray v. United States Title 
Guaranty CO., 172 N.T. 243, 104 
Misc. 607. 

Ala.—^Lost Creek Coal & Miner- 
ai liand Co. t. Hendon, 110 So. 308, 
2X5 Ala. 212. 

N.C.—Meyer v. Thompson, 112 S.BL 
328, 183 N.a 643. 

16 CJ, p 1324 note 41. 


73. IIL—Klngr V. Gilson. 82 111. 348, 
83 Ain.D. 269. 

74. Tex.-~Huff v, Riley, 64 S.W. 887, 
26 Tex.Civ.App. 101. 

75. Ark.—^Mayo & Hohlnson v. Max¬ 
well & Moore, 216 S.W. 678, 140 
Ark. 84. 

Qa.—^McEntyre v. Merritt, 175 S,E, 
661, 49 Ga,App. 416. 

Mass.—Cohen v. Price. 173 N.E. 690, 
273 Masa 303. 

Mich.—^Hartman v. Stoll, 171 N.W. 
369, 205 Mich. 878. 

MIss.—Staton v. Henry, 94 So. 237, 
238, 130 Miss. 372. citingr Cojrxms 
JurlB. 

Mo.—Smlth V, Nusshaum, App., 71 S. 
W.2d 82. 

ISTiT.—Havena v. Howell, 273 N.T.S. 

223. 243 App.Diy. 806. 

Or.—Hammond v. Oregon & C. R. Co„ 
248 P. 767. 772, 117 Or. 244, citin^ 
Ooziras Jnxts. 

Tex.—^McLendon v. Federal Mortg. 
Co., Clv.App.. 60 S.W.2d 824, error 
refused. 

IS dJ. p 1324 note 46.< 
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78. Mo.—^Dlckson v. Desire, 23 Mo. 
151, 66 Am.D. 661. 

77. IlL—Nattlnger v. Ware, 41 111. 
246. 

7a N.Y.—Havens v. Howell, 278 N. 

Y.S. 223, 243 App.Div. 806. 

15 C.J. p 1325 note 51. 

79. S.C.—^Brown v. Thompson, 62 6. 
E. 440, 81 S.a 880. 

15 C.J. p 1325 note 52. 

80. Ga.—West v. Lee, 197 S.B. 76, 
57 Ga.App. 873. 

16 C.J. p 1826 note 53. 

8L La.—Coxe*s Succ., 15 La.Ann. 
514. 

15 C.J. p 1826 note 64. 

83. N.Y.—In re Boylan's Estate, 197 
N.T.S. 710, 119 Misc. 646. 

Tenn.—North v. Brfttain. 291 S.W. 
1071, 164 Tenn. 661. 61 A.L.R. 6— 
Cobb V. Sanders, 1 TeniuApp. 826. 
15 C.J. p 1332 note 58. 

Xn lion lsl a na the' rule was former- 
ly otherwiae.—Weber v. Coussy, 12 
La.Ann. 584—Dumford’B Succ., 11 
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the time of eviction is the measure of damages it 
would seem that an increase in value, within the 
contemplation of the parties, is a proper item of 
damages.*® 

In most jurisdictions the value of improvements 
jnade by the grantee is not considered as an ele- 
inent of damage in an action for breach of cove- 
nant by eviction but in some jurisdictions the 
value of improvements made by the grantee may be 
recovered,®® as far as they have enhanced the rent- 
al or usable value of the estate;^® but it is other- 
wise if they were only necessary for the enjoy- 
ment of the prcmises,®^ or were made after the 
commencemcnt of a suit to evict,®® when it is not 
shown that the improvements increased the value 
of the land or benefited the warrantor. Upon a 
loss of a part of the land upon which there were 
improvements at the tinie of conveyance, the dam¬ 
ages cannot be confined to the land lost alone, with- 
out reference to such improvements; the improve¬ 
ments may be considered in ascertaining the pro- 
portionate value* of the land lost.®® The covenantor 
is entitled to an allowance for his improvements 
from the successful claimant;®® and, where the 
covenantee has recovered “from the paramount 
owner the value of such improvements, the cove¬ 
nantor is entitled to credit to that extcnt in an 
action for breach of his covenant;®! but since a 
grantee may yield to a paramount title without 
waiting to be evicted, no dcduction will be made 
from the damages to which he would otherwise be 
entitled by reason of any claim of betterments of 
which he might have availed himself.®® The cove- 
nSmtor can set off the damage sustained by him 
from the covenantee's appropriation or removal of 


permanent improvements erected by the covenan¬ 
tor.® 3* 

(7) Rents and Profits 

Generally rents and profits are not considered In mltl- 
gation of damages In actions for breach of covenant. 

Although it has been said that, where the cove¬ 
nantee has derived profits from the land convey- 
ed, for which by lapse of time he is no longer re- 
sponsible, it would seem equitable to deduct from 
his damages for breach of covenant the profits re- 
ceived by him from such land,®^ the general rule 
seems to be that in actions for breach of covenant 
rents and profits cannot be considered in mitiga- 
tion o£ damages,®® especially where plaintiff does 
not claim interest on the purchase money,®® unless 
the covenantor has paid them to the rightful own¬ 
er of the premises.®"^ It has been held, however, 
that where grantee reconveys, or tenders a recon- 
.veyance, and sues for the purchase ihbney and in¬ 
terest, he must account to the grantor for the rents 
and profits.®® A covenantee may rccover for the 
depreciation in the rental value of his land by 
reason of the failure of the covenantor to pferform 
a collateral covenant;®® and in at least one ju- 
risdiction it has been held that he can recover the 
value of the fruits and revenues which he has 
been compelled to return to the true owncn^ 

I (8) Taxes * 

Taxes pald by a covenantee are not proper Items of 
damages on an action on, a covenant of. titie non. may a 
covenantor deduct ihe amount^of taxes palci by him. 

Taxes paid by a covenantee or by .his grantee are 
not recoverable upon eviction in an action against 
the covenantor for breach of his covenant;® nor 


Rob. 183—Blssell v. Erwln, 13 La. 
143, 15 La. 94—Fletcher v. Cavelier, 
10 La. 116—^Morris v. Abat, 9 La. 552 
—^Blliott V. Labarrq, 3 La. .-641. 
se. Conn.—Sterllng v. Peet, 14 Conn. 
246. 

Mass.—Cecconl v. Rodden, 16 N.B. 
749, 147 Mass. 164. 

Vt—Park". V. Bates, 12 Vt 381. 36 
Am.D. 347. 

84. N.T.—^In re 'Boylan's Estate, 197 
N.T.S. 710, 119 Mlsc. 545. 

Okl.—Rubey v. Irick, 163 P. 514, 63 
OkL 137. 

Tenn.—^North v. Brittaln, 291 S.W. 
1071,' 154 Tenn. 661, 61 A.L.R. 6— 
Cobb v. Sanders, 1 Tenn.App. 826. 

15 C.J.- p 1328 note 98, p 1331 note 44. 

85. Mass.—Cecconl v. Bodden, 16 N. 
E. 749, 147 Mass. 164. 

16 aj. p 1331 note 45. 

86. Tenn.—Curtis v. Brannon, 88 S. 
W. 1073, 98 Tenn. 153, 69 L.R.A. 
760. 


87. La.—Williams v. Booker, .12 
Rob. 253. 

16 C.J. p 1331 note 47. 

88. La.—Coleman v. Ballard, 13 La. 

' Ann. 512. • ' 

3 

89. Okl—^Eyaenbstcb v, NaMarkey, 

, 246 P. 603, 114 Okl. 217. certiorari 
; denied 46 S.CL 21. 269 U.S. 661, 

70 L.Ed. ’412. 

15 aJ. .p 1331 note 49. 

90 b Ky.—^Bradshaw v. Craycraft 8 
J.J.Marsh. 77. 

91. Ky.—^Booker v. Bell, 3 Bibb 173, 
6 Am-D. 641. 

16 C.J. P 13*31 note 61. 

93. N.H.—^Drew v. Towle, 80 N.H. 

631, 64 Am.D. 309. 

15 C.J. P 1331 note 68. 

93. Tenn.—^Pirk v. Cheek, 4 Coldw. 
* 20 . 

94. Mass.—Whitlng v. Dewey, 16 

Pick. 428. . 


85. Minn.—^Knapp v. Eoley, 168 N. 

W. 183, 140 Minn. 423. 

16 C.J. p 1331 note 38. 

96. N.C.—^Wyche v. Ross, 26 S.E. 
878, 119 N.C. 174. 

97. Ind.—^Burton v. Heeds, ,20 Ind. 
t 87. • 

98. Tenn.—^Park v. Cheek, 4 Coldw. 

20 . 

90. Iiid.^—^Lake Brle, etc., R. Co. v. 

' GrffaA, 63 N.B. 1042, 57 N.E. 722, 25 
• Ind.App. 138. 

15 C.J': p 1331 note 42. 

L. La.—^Pecot v. Prevosti 42 So. 263, 

‘ 117 Lai 765. 

15 C.J. p 1'331 note 43. 

2. Okl.-^*Oeofge v. Hodges, 247 P. 
1107, 121 Okl. 117—^Rubey v. Irick, 
163 P. 614, 63 Okl. 137. 
i5 C.J.' p 1331 note 55. 

I Taxes already oredlted to cove¬ 
nantee-against a sum due for timber, 
in an accounting before a master in 
^nother state, being -no* longer sub- 
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can a covenantor deduct the amount of taxes paid 
by him out of the sum recoverable by the cove- 
nantee or those claiming under him,^ unless the 
covenantee has upon eviction recovered such taxes 
from the paramount owner.** 

Taxes due before sale. Where a statutory lien 
for taxes had attached before the date of sale 
and the sale contract contained no agreement for 
the payment of taxes for the preceding year, the 
vendor is liable for the amount of such taxes under 
his covenant of warranty.® Furthermore, where 
a grantor warrants that premises are free of all 
encumbrances, including taxes, and the premises 
when conveyed are subject to a lien for taxes pre- 
viously levied, and the grantee pays such taxes, he 
may recover the amount of money paid.® 

(9) Evidence of Damages 

General rules of evidence controi the admlssibllity of 
particular evidence on the questlon of damages for breach 
of covenants of title. 

Any competent evidence which is relevant and 
material upon the question of damages is ad- 
missible;'^ but where the evidence offered does 
not directly tend to show the damages under the 
established rules as to their measure, or raises col- 
lateral and irrelevant questions, it should be re- 
}ccte<L® 

Vdlue of paurt of tract lost. In an action for 
breach of covenant by reason of the loss of part of 
the land conveyed, defendant may pro ve the pro- 
portionate value of the part lost,® at the time 
of the execution of the deed,i® and also in mitiga- 
tion of damages that nothing was in fact paid for 
such part, that it was included in the deed by mis- 


take,* and that it was understood at the time by 
both parties not to belong to the grantor.H On 
the other hand, it is competent for plaintiff to show 
that the part lost had a peculiar value for certain 

purposes.i2 

Cost of outstanding title or encunibrance. Up¬ 
on the assessment of damages, in an action for 
breach of covenant, it is competent to prove the 
price paid by plaintiff for an outstanding title, or 
to remove an encumbrance,!® although it has been 
held that such evidence is inadmissible for the pur- 
pose of reducing plaintiff*s recovery.i^ 

§ 143 , — Covenant of Seisin 

a. In general 

b. Improvements; cnhanccd value; 

profits 

c. Acquisition of outstanding title 

d Nominal damages 

ft. In Goneral 

For total fallure of selzln the value of the consldera- 
tlon paid with interest Is the measure of damages; for a 
partlal loss of title the measure Is the proportionate part 
of the consideratiori represented thereby. In no case can 
damages exceed the conslderatlon» 

As the covenant of sciain is one of the cove¬ 
nants of title, those general rules as to the measure 
of damages for the breach of such covenants, dis- 
cussed supra § 142 di apply to the measurement of 
damages for its breacL 

Total failure of estate. In accordance with the 
rules just referred to, the measure of damages for 
a breach of covenant of seizin where there is a 
total failure of title is the purchase money paid, 
or the value of the consideration paid,i® with in- 


slstlnsr claims against covenantor 
when damages were assessed, can- 
not be recovered by covenantee.— 
Chicago 21111 & Lnmber Co. of Calro 
V. Townsend, 203 Ill.App. 467. 

3. lowa.—^Plerce v. Early, 44 N.W. 

890, 79 lowa 199. 

15 C.J. p 1331 note 56. 

dv Kan.—^Danforth v. Smlth, 21 P- 
168, 41 Kan. 146—Stcbbins v. Wolt 
7 P. 542. 33 Kan. 765. 

5. Ark.—^Hatch v. Lowrance. 10* S. 

W.2d 368, 178 Ark. 274. 
e. Fla.—^Howard Cole & Co. v. Whld- 
den, 82 So. 297, 77 Fla. 842. 

7« Mass.—^Leland v. Stone, 10 Mass. 
459. 

15 G.J. p 1335 note 13. 

Admlssibllity of evidence generally 
see supra 5 130. 

& lowa.—^Myers v. Munson, 21 17. 

W. 769, 66 lowa 423. 

15 aJ. p 1335 note 14. 


9. WIs.—^Bartelt v, Braunsdorf, 14 
N.W. 869, 67 Wls. 1. 

15 C.J. p 1335 note 18. 
la Ky.—Sullivan v. Hlll, 112 S.W. 
564, 33 Ky,Ii. 962. | 

11. Mass.—^Leland v. Stone, 10 Mass. 
459. 

15 C.J. p 1335 note 20. 

12. Ky,—^Louisville Public Ware- 
house Co. V. James, 70 S.W. 1046, 
24 Ky.L. 1266. 

13. Qa.—^Lampkln v. Garwood, 60 
S.E. 171, 122 Ga. 407. 

15 C.J. p 1335 note 22. 

14w Ky.—Cosby v. West, 2 Bibb 568. 
15. Fla.—^Burton v. Price, 141 So. 
728, 105 Fla. 544. 

N.Y.—^Hilllker v. Rueger, 126 N.B. 
266, 228 N.T. 11, modifylng 170 N. 
Y.S. 1086, 184 App.Div. 907—In re 
Boylan^s Bstate, 197 N.Y.S. ' 710, 
119 Misc. 545—^Murpby v. United 
States Title Guaranty Co., 172 N. 
Y.Sw 243, 104 Misc. 607. 
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N.C.—Newbem v. Hlnton, 129 S.B.. 
181, 190 N.C. 108—Pridgen v. Long, 
98 S.E. 461, 177 N.C. 189. 

N.D.—^Beulah Coal Mining Co. v.. 

Heihn, 180 N.W. 787, 46 N.D. 646. 
Tenn.—Cobb v. Sanders, 1 Tenn.App.. 
326. 

Wash.—^Brown v. Carpenter, 169 P 
331, 90 Wash. 227. 

16 C.J. p 1818 note 78. 

The theory supportlng this mea¬ 
sure 'Of damages is that, slnce the 
grantor had no title, he conveyed 
none and the grantor may therefore 
recover the money paid wlthout con¬ 
slderatlon.—Murphy v. United States 
Title Guaranty Co., 172 N.Y.S. 243,- 
104 Misc. 907. 

Beoouveyance unueoeisary 
Ia an action at law for breach of' 
covenant of seisin, the grantee may 
recover the full conslderatlon paid, 
Wlthout tendering a deed of the prop- 
I erty reconveying the land to Its gran- 
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terest, see infra § 149. Another statement of the 
rule is that the measure of damages is the value 
of the land as agreed on by the purchase price.i® 
It is immaterial that the consideration was prop- 
erty rather than money, except that the value of 
the property given as consideration must be ascer- 
taincd.^^ The measure of damages by a remote 
grantee against the original grantor for a breach 
of the covenant of seizin has been held to be the 
amount of the consideration in the original gran- 
tor's deed to his grantee, with interest.i8 

Partial failure of txtle. If there is a failure of 
seizin as to a part of the premises described in the 
conveyance, the measure of damages is such pro- 
portionate or fractional part of the whole consid¬ 
eration paid as the value of the property at the 
time of the purchase of the part to which the title 
failed bears to the whole block purchased,^^ with 
interest thereon, see infra § 149. This rule is limit- 
.ed to convcyances wherein the price for the land 
sold is by the acre or foot or where the value of the 
entire tract is uniform; it does not apply where the 
land is sold for a gross sum and the value of the 
different tracts is not uniform, some parts being 
more valuable than others.^o In the latter case 
the proper measure of damages is the value of the 
land to which the title failed, so as to compensate 
for the actual loss sustained by reason of the 
eviction, not, however, to exceed the amount of 
the consideration paid^i Similarly the damages 
which a remote covenantee is entitled to recover 
for a brcach of the covenant of seizin where there 
is a partial failure of title is the value of the 


property to which the title failed, not exceeding 
the consideration paid for the whole.^2 

Where a deed undertakes to convey the entire 
estate in fee, but in fact conveys only a life 
estate, in his action on the covenant of seizin the 
purchaser is entitled to recover the difference be- 
tween the life estate and the fee.23 

Damages limited to consideration or value, Dam¬ 
ages recoverable for a total^^ or partiales breach of 
covenant of seizin cannot exceed the considera¬ 
tion paid or the value of the land at the time of the 
sale as* then agreed on by the parties, or as de- 
termined by the price paid with interest. 

Fraud, Where the vendee is induced to purchase 
by the fraudulent representations of the vendor as 
to title he may, on eviction by a better title, recover 
of his vendor all damages naturally resulting from 

the fraud.26 

b. Improvements; Enhanced Value; Profits 

The covenantee cannot recover for a loss due to 
general enhancement of value or for improvements. An- 
ticipated proflts from resale wili not increase the liability 
of the covenantor nor wlll a profit on resale mitigate the 
damages. 

The vendee cannot augment his recovery for a 
breach of a covenant of seizin by showing a rise 
in the vahie of the land, whether from a general 
increase in market price^? or from improvements 
placed upon the lands by the vendee or his succes- 
sors in title.^^ 

The fact that the land was bought for a particu- 
lar purpose, as for resale, will not, in the absence 


tor.—Murphy v. United States Title 
Guaranty Co., supra. 

16. lowa.—^Rockafellor v. Gray, 191 
N.W. 107, 194 lowa 1260. 

N.C.—Meyer v. Thompson, 112 S.E. 

328, 183 N.C. 643. 

16 C.J. p 1319 note 79. 

17. Wash.—Brown v. Carpenter, 169 
P. 331, 99 Wash. 227. 

la lowa.—Rockafellor v. Gray, 191 
N.W. 107, 194 lowa 1280. 

16. U.S.—McGinley v. Martin, C.C. 
A.Mo., 275 F. 267. 

Ark.—Cannon v. Foster, 216 S.W. 698, 
141 Ark. 363. 

Fla.—Burton v. Price, 141 So. 728, 
105 Fla. 544. 

N.C.—^Newbem v. Hinton, 129 S.E. 

181, 190 N.C. 108. 

15 C.J. p 1321 note 4, p 1322 note 5. 

20. U.S.—McGinley v. Martin, C.C.A. 
Mo., 275 F. 267. 

15 C.J. p 1322 notes 9, 10. 

21. U.S.—McGinley v. Martin, C.C. 
A.MO., 275 F. 267. 

28. Minn.—^Knapp v. Foley, 168 N.W. 
183, 140 Mich. 423. 


Wot reoLtUred to acoept less 
Neither the grantee nor his succes¬ 
sor in Interest after a breach of a 
covenant of selsin can be compelled 
to accept a less quantlty of land and 
Incur a largre expense for removlngr 
the building* back upon the part of 
the land as to which the title had 
not failed.—^Knapp v. Foley. supra. 

23. Ala.—^Mixon v. Burleson, 82 So. 
98, 203 Ala. 84. 

Tenn.—Campbell v. Lewisburg & N. 
R. Co., 26 S.W.2d 141, 160 Tenn, 
^ 477 . 

15 C.J. p 1323 note 18. 

24. NT.—Hilltker v. Ruegrer, 126 N. 
E. 266, 228 N.T. 11, modifyingr 170 
N.T.S. 1086, 184 App.Div. 907. 

Tenn.—^North v. Brittaln. 291 S.W. 
1071, 164 Tenn. 661, 61 A.L.R, 6. 

25. U.S.—McGipley v. Martin, C.C.A. 
Mo., 276 F. 267. 

Ala.—^Mixon v. Burleson, 82 So. 98, 
203 Ala. 84. 

26;. N.C.—^Pridgen v. Iiongr, 98 S.E. 

451, 177 N.C. 189. 

15 C.J. P 1324 note 38. 
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Where the action Is on the fraud 

and not on the covenant» of the deed, 
the rule of damagres ,for breach of 
the covenant does not apply.—Prid- 
gen V. Longr, supra. 

27. N.T,—In re Boylan*s Estate, 197 
N.T.S. 710. 119 M!sc. £>46. 

Tenn.—North v. Brittaln, 291 S.W, 
1071, 164 Tenn. 661, 61 A.L.R. 6— 
Cobb V. Sanders, 1 Tenn.App. 326. 

28. N.T.—In re Boylan's Estate, 197 
N.T.S. 710, 119 MJsa 545. 

Tenn.—North v. Brittaln, 291 S.W. 
1071, 154 Tenn. 661, 61 A.L.R. 6— 
Cobb V. Sanders, 1 Tenn.App. 826. 
15 C.J. p 1331 note 44. 

Equlty rule Inapplicable 
Obviously the equlty rules requir- 
Ing a vendor to account for taxea 
paid and improvements made by the 
vendee cannot support the latter's 
claim for proflts lost because of a 
breach of covenant of seizin as such 
proflts in no way inure to the benefit 
of defendants as vendors of com- 
plainants.—^North v. Brittaln, 291 S. 
W. 1071, 164 Tenn. 661, 61 A.L.R, 6. 
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of fraud, have the efFect of increasing the liabili- 
ty,29 The covenantor may not show in mitiga- 
tion of damages for a failure of seizin to a part 
o£ a tract that plaintiff, a remote g^antee, had realiz- 
ed a profit on the sale of that part to whidi title 
had not failed over the price which he had paid 
for the entire tract.3® 

& Acoriisition of Ontstanding TiHe 

Oniy nominat damages aro recoverable where the 
covenantor subsequently perfecta title and covenantee 
suffers no actual loss. Where the covenantee buys in 
the outstanding title he may recover what he has neces- 
aarfly paid for it. 

Where the covenantor perfects title in himself 
which, under his covenant, will inure to the benefit 
of the grantee, damages for the breach of the cove¬ 
nant of seizin will be nominal,- where the vendee 
has not been disturbed in the enjoyment of the 
property.5^ 

Acquisition by grantee^ Where covenantee buys 
in an outstanding paramount title the measure of 
damages in an action for breach of the covenant, of 
seizin in his deed is the reasonable price which he 
has fairly and necessarily paid for such title, not 
to exceed the original consideration paid by him.32 

By subvendee, The vendee*s recovery for breach 
of covenant of seizin is not limited to the amount 
his sub vendee may have paid to perfect his title.3^ 


d. Nominal Damages 

OnIy nominal damages are allowable for a breach 
without evictfon or positive Injury. 

A grantee in undisturbed possession may re¬ 
cover oniy nominal damages for a mere technical 
breach of the covenant of seizin^^ until he has been 
evicted^S or suffers some other positive injury.®* 
It has been held to be no mere technical breach 
where grantor at the time of the execution of the 
deed is not in fact or in law seized of the premises 
to which the covenant relates and an action for 
substantial damages is held to accrue immediately 
on the delivery of the deed.57 

If covenantee^s title is perfected by the statute 
of limitations he is entitled to recover oniy nomi¬ 
nal damages.®^ 

§ 144. -Covenant of Right to Convey 

The consideration paid wtth Interest Is ordinarlly the 
measure of damages for a total breach of the covenant of 
right to convey, a proportlonal recovery bsing permitted 
for a partiai breach. Nominal damages oniy can be re- 
covered for a technical breach. 

In accordance with the rules goveming dam¬ 
ages for breach of covenants of title generally, 
which are discussed supra § 142, the measure of 
damages upon a breach of the covenant of right 
to convey resulting in a total loss of the estate con- 
veyed is ordinarily the consideration paid,® 9 with 


29. Tenn.—^Korth v. Brittaln, aupra. 

15 CJ. p t^22 note 12. 
liost pzoAt 

Vendee cannot recover a lost prollt 
on resale as damases for a breach 
of covenant of seizfn on the ground 
that the parties contemplated a sale 
at a prollt,—North v. Brittaln, snpra. 

20. Mlnn.—^Knapp v. Foley, 168 N.W. 
183. 140 Minn. 423. 

31. N.T.—^Murphy v. United States 
Title Guaranty Co., 172 N.T.S. 243, 
104 Misc. 607. 

N.C.—^Meyer v. Thompson, 112 S.E. 
328. 183 N.a 543. 

32. N.Y.—^Havena v. Howell. 278 N. 
Y.S. 223, 243 App.Div. 806. 

N.C—^Prldgen v, Ijong:, 98 S.E3. 451, 
177 N.C. 189. 

16 C.J. p 1324 note 46. 

33: Ala.—^liOst Creek Coal & Mlneral 
Liand Co. v. Hendon, llO So. SOS, 
215 Ala. 212. 

21. Ala.—^Alger-Sullivan Lumber Co. 
V. Union Tmst Co., 118 So. 760, 218 
Ala. 448. 

N.Y.—^Deacheqes v- Tallinan, 161 N.E. 
321, 248 N.T. 33, reversinfir 225 N. 
T.S. 815, 222 App-Ulv. 761—Havens 
V. Howell, 278 N.Y.S. 223, 243 App. 
Dlv. 806. 

N.D.—^Beulah Coal Mining: Co. v. 

Heihn, 180 N.W. 787, 46 NJ5. 646. 
15 CJ. P 1324 note 29. 


Conflnmitozy deed 

Oniy nominal damages were recov¬ 
erable for -breach of covenant of sei¬ 
zin, where conflrmatory deed was ac- 
cepted by purchasers.—Deschenes v, 
Tallman, 161 N.E. 321, 248 N.T. 33, 
reverslng 225 N.T.S, 815, 222 AppJDIv. 
761. 

Xere dlond on title 

Where damages were sought for a 
breach of covenant of the seizin on 
the ground that the mlneral rights in 
land had been conveyed, and plaintiff 
failed to show that ore exlsted in 
commercia! quantity on the land and 
the rights under deed which wan for- 
ty years old had never been ezer- 
cised, damages will be denied, sincc 
the deed was a mere cloud on title 
which could be removed at small ex¬ 
pense compared with the amoupt 
sought to be recovered.—^Black v. 
Smlth, 84 ^.W.2d 693, 19 Tenn.App. 
195. 

35. lowa,—Hammarstedt v. Bakeley, 
166 N.W. 729, 182 lowa 1356. 

N.D.—Auderson v. Olson, 260 N.W. 
407, 65 N.D. 550. 

36. Conn.—^Perkins v. August, 146 A. 
831, 109 Conn. 452. 

lowa.—Dulce v. Tyler, 230 N.W. 319, 
209 lowa 1346—Mundt v. Comstock, 
201 N.W. 797, 199 lowa 282—Mc- 
Nair v. Sockriter, 201 N.W. 102, 199 
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lowa 1176—^Hammarstedt v. Bake- 
ley, 166 N.W. 729, 182 lowa 1356. 
N.D.—^Anderson v. Olson, 260 N.W. 

407, 66 N.D. 660. 

Cure of breach 

In a case where there was at most 
a mere technical breach of a cove¬ 
nant of seizin which was practlcally 
cured before suit was brought at 
plalntlfTs request and without ex¬ 
pense to hlm, he may recover oniy 
nomina! damages.—Perkins v. Au¬ 
gust, 148 A. 331, 109 Conn. 462. 

Pzoof of actual loss is required be¬ 
fore substanfal damages are allowed. 
—^Mixon V. Burleson, 82 So. 98, 203 
Ala. 84. 

Bvlotion nimecessary 

Grantee is not restrlcted to nom¬ 
inal damages simply because there 
has been no eviction.—^Hllliker v. 
Rueger, 126 N.B. 266. 228 N.Y. 11. 
modlfylng 170 N.Y.S. 1086, 184 App. 
Dlv. 907. 

37. N.D.—^Beulah Coal Mining Co. v. 
Heihn, 180 N.W. 787, 46 N.D. 646. 

38. Ala.—Alger-SuUlvan Lumber Co. 
V. Union Trust Co., 118 So. 760, 218 
Ala. 448. 

39. Ind.—Overhlser v. McColllster, 
10 Ind. 41. 

Mass.—Bymes v. Rlch, 5 Gray 618. 
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interest, as discussed infra § 149, and costs and ex¬ 
penses of litigation, as discussed infra § 150. 
Where, however, the consideration cannot be as- 
certained, the measure of damages, at least in 
soine jurisdictions, is the value of the land at the 
time of the intendcd conveyance>® Where the 
covenant relates to a fee and the covenantor has 
a right to convey a life estate only, the covenantee. 
is cntitled to the difference between the value of 
a life estate and an estate in fee simple in the land, 
not, however, exceeding the amount of the pur- 
chase money paid for the land.^i Similarly, if a 
title is found defective as to a part of the land, 
the vendee is entitled to damages for that part 
lost according to its relative value to the whole 
tract at the time of the conveyance.^2 if there has 
been a technical breach only, and the covenantee 
has lost nothing, he can recover no more than nomi- 
nal damages.-** 

I ^ 45 , - Covenants against Encmnbranc- 

es 

a. In general 

b. Nominal damages 

c. Unexpired lease as encumbrancc 

d. Encumbrances permanent in nature 

a. In General 

The measure of damages for breach of a covenant 


§ 145 


against encumbrancss Is generally the loss *“*" 

tained by the covenantee with Interest. Where tne 
breach amount. to a falluro of titie, the “nslderation 
money or, as heW In some cases, the value of the lan 
at the time of evlotlon, is the measure, while a covenantee 
who extinguishes the encumbrance can recover 
amount roasonably pald for such purpose, not exceeding, 
however, the amount pald the covenantor, or the vaiue 
of the estate. Speclal damages are ordlnarily not re- 




As a general rule the measure of damages for 
breach of a covenant against encumbrances is the 
loss actually sustained by the covenantee,^^ with 
interest, as shown infra § 149. Thus, where the 
breach resulting from an encumbrance amounts to 
a failure of title, the measure of damages is the con¬ 
sideration money,** or, as is held in some cases, 
the value of the land at the time of the eviction,^® 
with interest and costs and expenses of litigation, 
in accordance with the rulcs discussed infra in §§ 


149-150. 

While a covenantee is not ordinarily bound to 
buy in an outstanding title or encumbrance to pre- 
vent eviction,**^ even where it is offered to him 
dn moderate terms,*® yet, in an action for breach 
of a covenant against encumbrance, where the en¬ 
cumbrance has been obtained or removed by pur- 
chase, plaintiif is entitled to recover the amount 
which he fairly and reasonably paid for that pur¬ 
pose,** with interest, as stated infra § 149, and, 
according to some authorities, with compensation 


Nuttlxigr V. Herbert, 86 N.H. 
120, 37 N.H. 346. 

N.C.—Pridgen v. Longr, 98 S.B. 461, 
177 N.C. 189. 

Va.—Otey v. Oakey, 160 S.B. 8 , 157 
Va. 314. 

15 C.J. p 1318 note 78, p 1319 note 79, 
p 1321 note 1 . 

40ii Mass.—^Byrnes v. Rich, 5 Gray 
618. 

16 C.J. p 1321 note 1. 

41. Ala.—Crickenberger v. Clay, 109 
So. 868 , 215 Ala. 67—Mlxon v. Bur- 
leson, 82 So. 98, 203 Ala. 84. 

43. Va.—Otey v. Oakey, 160 S.B. 8 , 
167 Va. 814. 

16 C.J. P 1321 note 4. • 

43. Ind.—Overhlser v. McCollister, 
10 Ind. 41. 

N.H.—Nutting v. Herbert, 36 N.H. 
120, 37 N.H. 346. 

44. 111,—Meyers v. Veres. 245 HL 
App. 127. 

R.I.—^Zambarano v. Morvillo, 161 A. 
108, 62 R.I. 438—Bnisco v. Pate, 163 
A. 311, 61 K,I. 222. 

16 C.J. P 1825 note 68 . 

The reoovery bas been 

said to be the amount necessary to 

remove the encumbrance, with inter¬ 
est thereon. 

Ala.—Steverson v. Gassenheimer, 150 
So. 705, 26 Ala.App. 664, certiorari 
denied 150 So. 707, 227 Ala. 521. 


Ark.—Sinith v. Thomas, 278 S.W. 39, 
169 Ark. 1110. 

Pnrely statutory 

Measure of damages for breach of 
covenant against encumbrances in 
Oklahoma is purely statutory.—^Per- 
kins V. Good, 66 P.2d 1218, 179 Okl. 
406. 

45. Ark.—0'Bar v. Hight, 277 S.W. 

633, 169 Ark. 1008. 

Tex.—Tlndle v. Elms, Civ.App., 108 
S.W.2d 437, 439, quotlng Corpus Jiu 
xls. 

16 C.J. p 1328 note 92. 

Bxchange of lauds; aeoouutliisr 
use 

Upon dispossession, the measure of 
damages to grantees in a doed of 
land given in exchange for other 
land' is the value of the land, with 
interest at least from the date of the 
foreclosure sale, and the grantees 
cannot be required, in an action for 
breach of the covenant against en- 
cumbrapeeSf to account for what they 
got out of the land where the cove¬ 
nantor does not offer to pay for the 
use of the land conveyed to them.— 
Seibert v, Bergman, Tex.Civ.App., 44 
S.W. 872. 

461 . Me.—^Blder v. True, 82 Me. 104. 
Mass.—^Barrett v. Porter, 14 Mass. 
143. 


Vt.—Farwell v. Bean, 72 A, 731, 82 
Vt. 172. 

47. S.C.—Morris v. Lain, 180 S.B. 

206, 176 SC. 310, 100 AX.R. 1189. 
15 C.J. p 1327 note 82. 

4a n:j.—M iller v. Halsey, 14 N.J. 
Law 48. 

49. Ark.—Smlth v. Thomas, 278 S. 
W. 89, 169 Ark. 1110—OBar v. 
Hight, 277 S.W. 633, 169 Ark. 1008. 
Cal.—Woods V. Bennett, 180 P. 25, 40 
Cal.App. 34. 

Colo.—Wheeler v. Roley, 95 P.2d 2. 
Fla.—^Howard Cole & Co. v. Whidden, 
82 So. 297, 77 Fla. 842. 

111.—^Meyers v. Veres, 246 111 .App. 127 
—Palmer v. Baum, 238 111 App. 472. 
lowa.—Kellar v. Lindley. 212 N.W. 
360, 203 lowa 67. 

N.T.—Sturmer v. Holden, 213 N.T.S. 
389, 216 AppDiv. 33—Lauer v. 
Maga, 1 N.T.S.2d 743. 

N.C.—Thompson v. Avery County, 6 
S.B.2d 146. 

Ohio.—^Lyons v. Chapman, 178 N.B. 

24, 40 Ohio App. 1. 

Or.—^De Carli v. O Brien, 41 P.2d 411, 
150 Or. 35, 97 A.Ij.H. 693. 

16 C.J. P 1327 notes 84, 86 , p 1828 
note 1 . 

Fartial assumptloa of enoumbraaoe 
by graatee 

Where the grantee has, as a part 
of the consideration, agreed to pay 
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for his troublc and expenses.®® It must appear, 
however, that such payment was reasonably and 
fairiy made,®i mere proof of payment being in- 
sufficient,*®2 and the amount paid must not ex- 
ceed the amount paid by the covenantee to the cove- 
nantor,®* with interest,®^ or the value of the es- 
tate,®® although neither of these last mentioned 
limitations have been recognized as applicable to ali 
cases.®® While such purchase may be made after 
the commencement of the action,®'^ the covenantee 
cannot enlarge the amount of his recovery by de- 
lay until after foreclosure.®® A covenantor is not 
boimd by an allowance of damages made in a third 
party^s action against his covenantee.®® 

Remote or special damage, Damages, costs, and 
expenses, when given as a penalty for breach of a 
covenant against encumbrances, mean the necessary, 
natural, and proximate damages resulting from 
such nonperformance, and not some remote, acci- 
dental, or special injury to the party to whom the 
right of action accrues;®® hence speculative dam¬ 
ages will not be given,and the diminished value 


of an estate, in consequence of an encumbrance up- 
on it, is not the measure of damages, unless the es¬ 
tate was purchased by the grantee for the purpose 
of making a resale, and that fact was communicat- 
ed to or known by the grantor.62 

Evidence, In a suit for damages on a cove¬ 
nant against encumbrances, evidence of the en- 
hanced value of the land by reason of the encum¬ 
brance, or evidence of plaintiff^s object in pur- 
chasing,®^ is inadmissible, unless it formed part of 
the consideration;®® and, where nominal damages 
only are recoverable, evidence of the difference in 
the value of the land with and without the encum¬ 
brance is inadmissible.®® 

b. Nominal Damages 

Whlle any breach of a covenant against encumbrances 
wfll as a rule entitie the covenantee t6 at least nominal 
damages, substantlal damages can ordfnarlly be recovered 
only upon proof of actual loss. 

While any breach of a covenant against encum¬ 
brances will generally entitie the covenantee to at 
least nominal damages,®7 substantial damages can 


a» certaln sum toward the removal i sufficient ascertainment of daxnaares. 


of an encumbrance not ezcepted from 
the covenant, and subseauently pays 
off the encumbrance before its ma- 
turity for a ffreater sum, he is enti- 
tled to recover the amount so paid 
less the amount assumed by him.— 
Corbett v. Wrenn, 35 P. 668, 25 Or. 
305—16 CJ. p 1336 note 24, 
fitot-off 

A irrantee in a deed, with cove- 
nants agrainst encumbrances, who 
permits a lien for money then due 
for taxes to mature into absolute ti- 
tle In the state is entitled in a suit 
by the vendor for the purchase price 
to set olf the entlre amount he had 
to pay the state in order to get titia 
—■Willlam Farrell Lumber Co. v. 
Deshon, 44 S.W. 1036. 65 Ark. 103. 

50. Ark.—0'Bap v. Hight, 277 S.W. 
533, 169 Ark. 1008. 

15 C.J. p 1327 note 86. 

Attozney*# fees for dearing prop- 
erty of Inherltance tax lien were 
foreseeable conseguence of breach of 
covenant against encumbrances, Jus- 
tifying covenantee’8 recovery.—Wat- 
kins Realty Co. v, Hyman, 157 A. 676, 
9 N.JJdisc. 1317. 

51. Ala.—^Helm v. Griffith, 95 So. j 
548, 19 Ala.App. 1. 

16 C.J. p 1327 note 84 [al. 

52. Ala.—^Helm v. Griffith, supra. 

16 a J. p 1327 note 84 [a], 

Stlpnlatloa of paxtles 

A stipulation of the parties stating 
that plalntilCs had been reguired to 
pay a certaln amount for the removal 
of an enciimbrance and not speciflcal- 
ly statlng that such amount was rea- 
Bonable, has, however, been held a 


—^Meyers v. Veres, 246 Ill-App. 127. 

53. Ark.—Smlth v. Thomas, 278 S.W. 
39, 169 Ark. 1110. 

111.—^Meyers v. Veres, 246 Ill.App. 
127. 

N.Y.—^Lauer v. Maga, 1 N.T.S.2d 743. 
N.C.—^Thompson v. Avery County, 6 
S.E.2d 146. 

Ohio.—^Lyons v. Chapman, 178 N.B. 
24, 40 Ohio App. 1. 

Tex.—^Paull v. City of Dallas, Civ. 
App., 97 S.W.2d 1031, 1033, guotlng 
Corpxts Jtuls. 

15 C.J. p 1327 note 87. 

54. 111.—^Meyers v. Veres, 245 HL 
App. 127. 

Ohio.—Lyons v. Chapman, 178 N.B. 
24^ 40 Ohio App. 1. 

65- Utah.—George A. Lowe Co. v. 
Simons Warehouse Co., 117 P. 874, 
89 Utah 396, Ann.Cas.l913E 246. 

15 C.J. p 1327 note 88, p 1328 note 1. 
Cal.—^Praser v. Bentel, 119 P. 
509, 161 Cal. 390, Ann.Cas.l918B 
1062. 

N.Y.—^King V. Union Trust Co., 188 
N.Y.S. 18. 148 App.Dlv. 110, af- 
fl.Tned 101 N.B. 1108, 208 N.Y..666. 
15 C.J. p 1327 note $9. 

57. Mass.—Johnson v. Collins, 116 
Masa 392. 

15 C.J. p 1828 note 90. 

sa Ark.—Smlth v. Thomas, 278 S. 

W. 39. 169 Ark, 1110. 

69. lowa.—^Ballou v. Clark, 171 N. 
W. 682, 187 lowa 496. 

ea lowa—^Wragg v. Mead, 94 N.W. 
856, 120 lowa 319. 

W.Va—Smith v, White, 87 S.B. 865, 
77 W.Va 877. 

15 C.J. p 1326 notes 59, 68. 
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£oss of pxofits oa. resale 
Damages for bteach of warranty 
against encumbrances do not Include 
loss of profits on resale of proper- 
ty.—0*Bar v. Hight. 277 S.W. 633, 
169 Ark. 1008. 

61. Tenn.—^Egan v. Yeoman, Ch.A, 
46 S.W. 1012. 

62. Cal.—^Praser v. Bentel, 119 P. 
609, 161 Cal. 890, Ann.Cas.l913B 
1082. 

Mass.—^Batchelder v. Sturgis, 8 Such. 

201 . 

63. Mo.—Kellog v. Malln, 62 Ma 
429. 

15 aj. p 1335 note 15. 

64. Mo.—^Kellog v. Malln, 62 Mo, 
429. 

65. N.H.—Poster v. Poster, 62 N.H. 
46. 

66. Ala—^Blankenship v. Liunier, 101 
So. 763, 212 Ala 60. 

67. Cal.—^Woods v. Bennett, 180 P. 
25. 40 Cal.App. 34. 

Mo.—^Brand v. Hough, App., 206 S.W. 
425. 

N.Y.—Sturmer v. Holden. 213 N.Y.S. 

839, 216 App.Dlv. 33. 

Or.—^Pearson v. Richards, 211 P. 167, 
106 Or. 78. 

Misstating amonat of encnmbraiice; 
aotlon hy asslguee 
Where, however, there w^as prima 
facie no llability growing out of a 
mortgage subject to which a convey- 
ance was made to a covenantee, the 
assignee of such covenantee, who 
was seeking to recover for a mis- 
statement of the amount due on the 
mortgage, could not even recover 
nominal damages without showlng 



21 C.J.S. 


G0YENANT3 


§ 14 


be recovered only upon proof of actual loss.®» Ac- \ 
cordingly, it may be stated as a general rule, sub- 
ject, however, to the limitations hereinafter stat¬ 
ed, that a grantee under a deed, who has not been 
disturbed in his possession and who has not paid 
the encumbrance, can recover no more than nominal 
damages for the brcach of a covehant against en- 
cumbrances resulting from the existence of a mort- 
gage or other money lien.69 Thus an inchoate 
right of dower in the premises,*^® or a consummate 
right of dower which has not been enforced,7i is 
ground for nominal damages only. Similarly, where 
the encumbrance is in the nature of an easement 
or right of way which is not only not injurious to 
the land, but rather a benefit no substantial dam¬ 
ages can be recovered for the breach.72 So too. 
in the absence of a valid statute to the contrary, 
where the encumbrance is removed by the grantor 
without expense or trouble to the grantee the lat- 


I ter can recover only nominal damages. it shoul 
be noted, however, that the general rule that 
grantee who has not been disturbed in his possef 
sion and who has not paid the encumbrance is er 
titled to nominal damages only, has been limite 
in its application to an encumbrance in the natur 
of a money charge, such as a mortgage, judgmen: 
assessment, or tax.^^ Further, the rule has bee 
said not to be controlling in equity,'^^ and will no 
be applied where the reason for its application n' 
longer exists.*^® 

c. TTnexpired Lease as Encniubrance 

In the absence of special circumstances, the measur 
of damages for breach of a covenant against encum 
brances by reason of an outstanding lease fs the valu 
of the use of the premises during the remalnder of th 
unexpired term, or for the time the grantee Is kept ou 
of possession. 

In the absence of special circumstances, the gen 


damage to the covenantee.—Cebula v. 
Levin, 114 A. 787, 96 N.J.Law 194. 

68. Conn.—Cohen v. Griswold, 163 
A. 654, 112 Conn. 689. 

N.J.-—Cebula v. Levin, 114 A. 787, 96 
N.J.Law 19 i. 

N.T.—Gamo^^sil Kealty Corporation 
V. Graef, 220 N.Y.S. 221, 128 Mlsc. 
696. 

16 C.J. p 1326 note 73. 

Statntory coveaaat agalast encam- 
hraooes Impllcd from words **grant 
or convey*' is covenant looking: to fu¬ 
ture and promising: compensation for 
damages at such lime as same might 
be actually sustained.—Woodward v. 
Harlin, .39 S.W.2d 8, 121 Tex. 46. 
reversing, Civ.App., 20 S.W.2d 168, 
and rehearing denled 41 S.W.2d 204, 
121 Tex, 46. 

69. Ala.—^Alger-Sullivan Lumber Co. 

V. Union Tiust Co., 118 So, 760, 
218 Ala. 448—Blankenship v. 

Lanier, 101 So. 763, 212 Ala. 60. . 

Ark.—Smith v. Thoxnas, 278 S.W. S9, 
169 Ark. 1110. 

Cal.—^Woods V. Bennett, 180 P. 26, 
40 Cal.App. 34. 

Idaho.—B inton v. Johnson, 208 P. 
1028, 35 Idaho 656. 

Mlch.—Barsky v. Katz. 216 N.W. 382, 
241 Mich. 63. 

Ohio.—Lyons v. Chapman, 178 N.B. 
24, 40 Ohio App. 1. 

Okl.—Perkins v. Good, 65 P.2d 1218, 
179 Okl. 405. 

Or.—Pearson v Rlchards. 211 P. 167, 
172, 106 Or. 78, citing Corpus Ju¬ 
ris. 

R.L—Zambarano v. Morvillo, 161 A. 
106, 62 R.I. 438. 

Tenn.—Brown v. Walker, 14 Tenn. 
App. 587. 

Tex.—^Woodward v. Harlin, 39 S.W. 
2d 8, 121 Tex. 46, reversing, Civ. 
App., 20 S.W.2d 158, and rehearing 
denled 41 S.W.2d 204, 121 Tex. 46. 


—0*Connor v. Lape*s Estate, 3 A. 
2d 554. 

WIs.—Wileman v. Ladd, 245 N.W. 

838, 209 Wis. 594. 

15 CJ. p 1326 note 73. 

Beasons for mle 

(1) “The princlple of thls rule is 
that a covenant against incum- 
brances is treated as a contract of 
indemnity, and although broken as 
soon as made, If broken at ali, nev- 
ertheless a recovery, beyond nominal 
damages, is confined ^to the actual 
loss sustained by the grrantee by rea¬ 
son of the payment or enforcement 
of the incumbrance against tlic prop- 
erty."—Lauer v. Maga, 1 NT.S.2d 
743, 745. 

(2) ""The doctxine ... is 
founded upon the possibility of the 
mortgSLgee recovering on the person- 
al covenant of the mortgagor."— 
Johnson v. Blumer, 197 N.W. 340, 
343, 183 Wis. 369, rehearing denled 
198 N.W. 277, 187 Wis. 869. 

Where there has h^en no eviotiou 

elther actual or constructive, only 
nominal damages can be recovered. 
—Seldon v. Dudley E. Jones Co., 86 
S.W. 778, 74 Ark. 348—16 C-J. P 
1278 note 31. 

70. Ind.—Whisler , v. ’ Hicks, 6 
Blackf. 100. 33 Am.D. 454. 

Mass.— 7 Harrlngton v- Murphy, 109 
Mass. 299. 

71, Mo.—^Walker v. Deaver, 79 Mo. 
664 

15 C.J. p 1327 note 76. 

7fl, 111.—Birkett v. De Vares, 206 
Ill-App. 187. 

Tetm.—Schwartz v. Black, 174 S-W. 
1146, 131 Tenn. 360, L.R.A.1915D 
898, Ann.Cas.l916C 1195. 

Damages resulting from breach of 
covenant against encumbrances by 
easements generally see subdivl- 
sion d of this section infra. 
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The reason for the rule is thai 
such easements, unless they do ef 
fect injury and damage. are not en 
cumbrances at all; they do not car 
ry a pecuniary obligation on the pari 
of the covenantee, and are not liem 
against the property; they alfect it* 
physical condition, and presumabli 
were consldered by the purchaser ir 
making the price.—^Walcott v, Kersh 
ner. Tex.Com-App., 291 S.W. 195, re« 
versing Kershnrr v. Walcott, Civ 
A4)p., 285 S.W. 902. 

Bule recognlsed but held Inapplloa- 
hle 

Tex.—^Walcott v. Kershner, supra. 

73. Ai’k.—^Blankenship v. Lanier, 103 
So. 763, 764, 212 Ala. 60, citin* 

Corpus Juris. 

Me.—Herriok v- Moore, 19 Me. 318 
Mo.—^Brand v. Hough, App., 206 S.W 
425. 

16 C.J. p 1327 notes 78, 79. 

74. N.T.—Hansen v. Pattberg, 20< 
N.Y.S. 866, 212 App.Div. 49. 

An Bxlstlng easement in the prop 
erty under which the grantee Is ii 
actual possession is a breach of th( 
covenant against encumbrance* 
which eutitles the purchaser of th< 
property to recover more than mere 
ly nominal damages.—City of Nev 
York V. New York & South Brooklyi 
Ferry & Steam Transp. Co., 131 N.E 
664, 231 N.Y. 18. 16 AL.R. 1059. re 
versing 179 N.Y.S. 914, 190 App.Div 
939, reargument denied 132 N.E. 903 
231 N.Y. 698. 

75. Ala.—^Alger-Sullivan Lumber Co 

V. Union Trust Co., 118 So. 760, 211 
Ala. 448. 

Or.—Pearson v. Rlchards, 211 P. 167 
172, 106 Or. 78, citing Corpus Juria 
15 C.J. p 1327 note 80. 

76. Wis.—^Johnson v. Blumer, 197 N 

W. 340, 183 Wis. 369, rehearini 
denied 198 N.W. 277. 183 Wis. 369 
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cral rule is that thc measure of damages for breach 
of a covenant against encumbrances by reason of 
an outstanding lease is the value of the use of the 
premises,'^’^ which is ordinarily the rental value, 
during the remainder of the unexpired term, or 
for the time the grantee is kept out of possessioni® 
The rule is otherwise, however, where special cir- 
cumstances exist,®® in which case the damage should 
be estimated according to the real injury caused by 
the existence of the encumbrancei^ In no event, 
however, should the grantee be permitted to re- 
cover both thc rental value of the premises which 
he is prevented from occupying, and the rental val¬ 
ue of the premises he does occupy, during the time 
that he is deprived of possessioni^ While rent re- 
ceived by the grantee under the lease may be a prop- 
er deduction from the damages found upon breach 
of the covenant,®® the grantee is not responsible for 
rent not collected under the tenancyi^ 
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d. Encumbrances Permanent in Nature 

Damages, where a covanant against encumbrances 
breached by the existence of an encumbrance of* a pe 
manent nature, not removable at the wlll of the cov 
nantee, may be measured by the difference between t 
value of the land wlthout the encumbrance and with 
not exceeding, however, the conslderation paid, or 
the moneys reasonably expended in extingulshlng t 
burden. Where an easement is beneficlal to other pc 
tlons of the land, auch benefit may be consldsred In i 
sessing the damages arising from the easement. 

Where a covenant against encumbrances 
breached by the existence of an encumbrance 
a permanent nature, not removable at the will ' 
the covenantee, as, for instance, an outstandii 
servitude or easement in the land, the damages a 
that amount of money which is a just compens 
tion to the covenantee for the real injury resu 
ing from the encumbrancei^ Such damages mi 
be measured by the difference between the vali 
of the land without the servitude and with it, 
not exceeding, however, the consideration paid f 
the property,®*^ or by the moneys reasonably e 
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77. Ark.—^Arkansas Trust Co. v. 
Bates, 69 S.W.2d 1026, 187 Ark. 
331. 

Mo.—Jackson v. Sewell, App., 284 S. 
W. 197. 

Or.—^Estep v. Balley, 186 P. 227, 94 
Or. 59. 

15 C.J. p 1326 note 68. 

7B, Mo.—^Jac&son v. Sewell, App., 
284 S.W. 197. 

15 aj. p 1326 note 68. 

79« Mo.—Jackson v. Sewell, supra. 
Okl.—Manley v. Pool, 246 P. 386, 117 
Okl. 249. 

Or.—Western Grain Co. v. Beaver 
Land-Stock Co.. 263 P. 639, 120 Or. 
678—Wlnn y. Taylor, 194 P. 867, 
98 Or. 656, affirmins 190 P. 842, 
. 98 Or. 556. 

Wia—^Klippel v. Bomgesser, 188 N. 

W. 654, 177 Wis. 423. 

15 C.J. p 1326 note 64. 

XoTring expenses 

Damagres may not be recovered for 
movinsr expenses of plalntill in- 
curred by reason of his inabillty to 
obtain possession of the dwelling 
house on the premises.—Klippel v. 
Bomsresser, supra. 

m ZUlBols, however, the measure 
of damages is the difference between 
the purchase prlce of the premises 
and the amount of their deprecla- 
tion in value, if any, becauae of the 
lease; and an instruction that a 
grantee is entitled to the fair cash 
rental value of the premises from 
the time possession was promised up 
to the time the grantee obtained pos¬ 
session is Improper.—Sizemore v. 
McBaniel, 239 IlLApp. 280. 
aa Okl.—Manley v. Pool, 246 P. 386, 
117 Okl. 249. 

Or.—^Western Grain Co. v. Beaver 
liand-Stock Co., 253 P. 589. 120 Or. 


678—Eatep v. Balley. 186 P. 227, 94 
Or. 69. 

81. Or.—^Estep v. Balley, supra. 

82. Okl.—Manley v. Pool, 246 P. 386, 
117 Okl. 249. 

83. Mich.—^Edwards v. Clark, 47 N. 
W. 112, 83 MIch. 246, 10 L.R.A. 
659. 

Tex.—Morriss v. Hesse, Civ.App« 210 
S.W. 710, judgment reversed on 
other grounds, Com.App., 231 S.W. 
317. 

Zn the sale of tenement house 

property where a covenant that the 
fee Is subject to certain monthly 
tenancies is broken by the existence 
of leases other than monthly tenan¬ 
cies the measure of damages, If any 
are proved, is the rental value of the 
premises less the rent reserved in 
the leases.—Toch v. Horowitz, 87 N. 
T.S. 465. 

84. Mich.—^Edwards v. Clark, 47 N. 
W. 112, 83 Mich. 246, 10 L.R.A. 
659. 

85« Mass.—^Balley v. Agawam Nat 
Bank, 76 N.E. 449, 190 Mass. 20, 
112 Am.S.R. 296, 8 L.R.A.,N.S., 98 
—Rlchmond v. 'Ames, 41 N.B. 671, 
164 Mass. 467. 

N.T.—^Fusilll V. Feld, 247 N.T.B. 721, 
139 Misc. 170. 

15 C.J. P 1328 note 3, p 1829 note 6. 

Ala-—Crickenherger v. Clay, 109 
So. 363, 215 Ala- 67—Smith v. Blr- 
mingham Realty Co., 94 So. 117, 
208 Ala. 114. 

N.T.—City of New York v. New York 
& South Brooklyn Perry & Steam 
Transp. Co., 181 N.B. 664, 231 N.Y. 
18, 16 A.L,.R. 1059, reverslng 179 
N-Y.S. 914, 190 App.Dlv. 939. re- 
argument denled 132 N.B. 903, 231 
N.Y. 598—Pusilli v. Peld, 247 N.Y. 
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S. 721, 189 Misc. 170—Peigin 
Russei^ 226 N.Y.S. 258, 131 Mii 
30. 

Tex.—Pochyla v. Cralle, Civ.App., 
S.W.2d 793, 794, citlng Corpus 3 
rls. 

15 C.J. p 1328 note S. 

Enoroaclmie&t of purchased buU 
ing on publio Street, being In natu 
of Public nulsance, is encumbran 
of a permanent nature which cann 
be removed by money payment, b 
cause municipal authorlties wou 
have no rlght to sell land encroach( 
on, nor to continue Its existence f 
money consideration, and grant 
was therefore entitled to decreasi 
value of land because of encux 
brance.—^Hansen v. Pattberg, 206 
Y.S. 866, 212 App.Dlv. 49. 

87. Ala.—Colson v. Harden, 141 £ 
' 639. 224 Ala. 665. 

When there is 210 failnre of tlt 
to any part of land, but encux 
brance exists on part created 1 
prior conveyance of right to ent 
and cut “saw timber,” measure 
damage against covonantor again 
encumbrances is dimlnished value 
entire tract, not exceeding enti 
purchase money paid with interest 
Blankenshlp v. Lanier, 101 So. 7C 
212 Ala. 60. 

Outstanding estato in remainder 

The covenantee of freedom fro 
encumbrance, on breach through i 
outstanding estate In remainder, W) 
entitled to recover of the covenant 
the difference in value of the life e 
tate in the land validly conveyed.ai 
an estate lu fee simple, not excee 
ing the amount of the purchase mo 
ey paid.—Mlxon v. Burleson, 82 £ 
98, 203 Ala. 84. 



COYENANTS 


21 C. J-S. 


§ 147 


pended by the owner in freeing the land and ex- 
ting^ishing* the burden,88 together with the injury 
sustained between the date of the deed and the rc- 
nioval of the -encumbrance.^® While the relative 
value of the land is to be ascertained as of the 
time of the conveyance, and not as of the time of 
the trial,^® the fact that the encumbrance is per- 
petual may properly be taken into consideration in 
assessing the damages.®! On the other hand, where 
an easement is of benefit to other portions of the 
land, as in case of a railroad or drainage right of 
way, the benefits accruing to such other portions 
by reason of its existence should be considered in 
estimating the damages arising from the ease¬ 
ment,but not such benefits as were common to 
other lands in the vicinity not occupied by the rail¬ 
road,®® nor the benefit accruing to adjoining land 
owned by the grantee;®^ and it has been held that, 
where the vendee admits that the general market 
value of his land is enhanced by reason of the dedi- 
cation by his vendor of a part of the land as streets 
and alleys, he cannot recover damages therefor 
merely because one to whom he has subsequently 
sold the land for a particular purpose has recover- 
ed danjages from him.®® However, where the en¬ 
cumbrance consists of a party-wall agreement 
which, in addition to giving that and the adjoining 
lot mutual easements each in the other, constituted 
a lien on the lot conveyed for half of the cost of the 
wall, the value of the easement rights of the lot may 
not be offset in diminution of damages against the 
amount which the grantees had to pay in the re- 
moval of such lien encumbrance.®® 


§ 146. -Covenant for Quiet Enjoyment 

Generally the measure of damages for breach of a 
covenant for quiet enjoyment, where there has been a 
total eviction, is the purchase price paid or the value 
of the consideration, although the rule may be varied by 
the conditions of the particular case. Where the cove- 
nantee has extinguished an adverse titie he can recover 
the amount necessarily expended for that purposoi not 
exceeding in ali the purchase price and interest. 

In accordance with the rules governing damages 
for breach of covenants of titie generally; which 
are discussed supra § 142, the measure of dam¬ 
ages for breach of a covenant for quiet enjoy¬ 
ment, where there is an eviction from the whole 
of the land conveyed, is generally the purchase price 
paid, or the value of the consideration,®*^ with in¬ 
terest and costs and expenses of litigation, as dis¬ 
cussed infra §§ 149-lSO. Such amount may be var¬ 
ied, however, by conditions existing in the particular 
case;®® and the rule in some jurisdictions is that 
the value of the estate at the time of the eviction 
is the measure of damages when the covenant is 
in the future.®® Where the covenantee has ex¬ 
tinguished the adverse titie, his recovery will be 
limited to the amount necessarily paid by him for 
that purpose, not exceeding in all the purchase price 
and interest.1 

§ 147. — Covenant for Further Assurance 

tn the absence of actual Injury resultlng from refusal 
to execute a covenant for further assurance, oniy nomfnal 
damages are recoverable therefor. 

Unlcss actual injury is sliown to ha ve been sus¬ 
tained by reason of refusal to execute a covenant 
for further assurance, only nominal damages arc 
recoverable therefor.® 


88. Mass.—B^lley v. Agawam Nat 
Bank, 76 N.B. 449, 190 Miss. 20. 
112 Am.S.R. 296, 3 L..R.A.,N.S., 98 
—^Harlow v. Thomas, 16 Pick. 66. 

N.T.—City of New York v. New York 
& South B 'ooklyn Ferry & Steam 
Transp. Co., 181 N.B. 664. 231 N.Y. 
18. 16 A.Ii.R. 1059, reverslnff 179 
N.Y.S. 914, 190 App.Div. 939, rear- 
grument denled 132 • N.E. 908, 231 
N.Y. 698. 

88. 111.—Wilcoac V. Danforth, 6 IlL 
App. 378. 

Cy.—^Helton v. Asher. 123 S.W. 286, 
136 Ky. 761. 

90. Ind,—Sherwood v. Johnson, 62 
N.B. 645, 28 Ind.App. 277. 

Mass.—^Bailey v. Agawam Nat. Bank, 
76 N.B. 449. 190 Mass. 20. 112 Am. 
S.R. 296. 3 L..R.A.,N.S.. 98. 

Kowever, It has been said that a 
covenantee Is not limited to the 
diminution of value as of the time of 
the conveyance.—Fusllli v. Feld, 247 
N.Y.S. 721. 722. 139 Misc. 170. 


91. Mass.—^Bailey v. Agawam Nat 
Bank, 76 N.E. 449, 190 Mass. 20. 
112 Am.S.R. 296. 3 L..R.A..N.S., 98. 

16 C,J. p 1329 note 7. 

92. Conn.—Hubbsurd v. Norton, 10 
Conn. 422. 

111.—^Wadhams v. Swan, 109 111. 46. 
Mo.—^Williamson v. Hali, 62 Mo. 405. 

Where la&d is conveyed as an en- 
tlrety, the mea.sure of damagres re- 
sulting* from a right of way re- 
leased to a drainage distrlct is to 
be determined by the effect of such 
easement on the land as an entirety. 
—^Birkett v. De Vares, 206 111.App. 
187. 

93. Mo.—^Williamson v. Hali, 62 Mo. 
406. 

94. lowa.—Koestenhader v. Peirce, 
41 lowa 204. 

95. Ky.—Vonderhite v. Walton, 7 
Ky.L. 766. 

9a Wash.—^Hoffman v. Dickson, 118 
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p. 737, 66 Wash. 666, 30 L.R.A., 
N.S., 67, Ann.Cas.l913B 869. 

16 C.J. p 1329 note 12. 

97. N.Y.—In re Boylan*s Estate, 197 
N.Y.S. 710, 119 Misc. 645. 

N.C.—Pridgen v. L.ong, 98 S.R 461, 
177 N.C. 189. 

16 C.J. p 1318 note 78. p 1319 note 79, 

9S. Mlnn.—^Bfta v. Swanson, 132 N. 
W. 336, 116 Mlnn. 373. 

15 C.J. p 1320 note 93. 

99. Mass.—White v. Whitney, 8 
Mete. 89. 

15 C.J. p 1320 note 95. p 1321 note 

96. 

1. Ark.—Smith v. Boynton Land & 
Lumber Co., 198 S.W. 107, 131 
Ark. 22. 

N.C.—Pridgen v. Long. 98 S.E. 461, 
177 N.C. 189. 

16 C.J. p 1324 note 46. 

2. N.J.—Zabriskie v. Baudendistel, 
Ch., 20 A. 163. 

Pa.—Burr v. Todd. 41 Pa. 206. 

15 C.J. p 1329 notes 13, 14. 
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§ 148. -Covenant of Warranty 

a. In general 

b. Upon acquisition of outstanding titlc 

a. Li Gener^d 

The measure of damages for a total breaeh of a cove- 
nant of warranty is, although there are some diverso 
vfews, generally the consideration pald, or the value of the 
land as measured by the purchase price; and, where the 
breaeh Is partiai, oniy a proportional recovery may be 
liad. Speclal damages are not ordinarily recoverable; 
and only nomlnal damages may be recovered for a 
technical breaeh. 

In accordance with the rules governing cove- 
nants of title generally, which are discussed supra § 
142, the general rule is that where the breaeh of 
a covenant of warranty results in a total loss 
of the estate conveyed the measure of damages is 
the consideration paid, or the value of the land 
as measured by the purchase price,3 with interest, 
as stated infra § 149, and costs and expenses of 
litigation, in accordance with the rules discussed 
infra § 150. The general rule is not universal, how- 
ever, compensation for the actual injury sustaincd 
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being awarded under some decisions and in some 
jurisdictions the measure of damages is the value of 
the estate at the time of the eviction.6 Further- 
more, where the eviction is by reason of an out¬ 
standing mortgage, which may be redeemed and 
removed, the measure of damages, at least in some 
jurisdictions, is the amount nccessary to pay and 
remove such encumbrance, with interest, if that 
is less than the value of the estate,3 although this 
rule is inapplicable if the encumbrance exceeds the 
value of the estate,^ and it has no application where 
the measure of damages is governed by a statute 
providing a different rule.® 

While it has been held, upon a partiai breaeh 
of a covenant of warranty, that the covenantec is 
cntitled to the reasonable value of the land as to 
which title has failed,® the general rule is that the 
covenantee can recover only such part of the origi- 
nal purchase price or consideration as bears the 
same ratio to the whole consideration that the val¬ 
ue of the land to which title has failed bears to the 
value of the whole premises.io Thus, where a 


^ tl.S.—^Irwin V. Maple, Ohlo» 252 F. 
10, 164 C.C.A. 122. 

Ark.—^Pox V. Pinson, 34 S.'W.2d 459, 
182 Ark. 936, 74 A.L.R. 583. 

Ga.—West v. Lee, 197 S.B. 75, 67 
Ga.App. 873. 

lowa,—Thomas v. Becker, 180 N.W, 
285, 190 lowa 237—Sietsema v. 
Anderson, 176 N.W. 611, 188 lowa 
651. 

Ky.—^Bynum v. Balley, 265 S.W. 1110, 
205 Ky. 384—Wllson v. McGowand, 
224 S.W. 17, 192 Ky. 565—Cox’s 
Helrs V. Strode, 2 Bibb 276. 

La.—^Levenberff v. Shanks, 115 So. 
641, 165 La. 419—Sateher v. Rade- 
sich, 96 So. 35, 153 La. 458—Klley 

V. Rogan, 5 La.App. 164. 

Miss.—^Bnint v. MoLaurln, 172 So. 
309, 178 Mlss. 86—Sutton v. Can- 
non. 100 So. 24, 135 Mlss. 368— 
Burroughs Land Co. v. Murphy, 95 
So. 515, 131 Miss. 526. 

Mo.—Scott V. Tanner, App., 208 S.W. 
264. 

Neb.—Campbell v. Gallentlne, 215 N. 

W. 111, 115 Neb. 789, 61 A.L.R. 
1—^Pauley v. Knouse, 192 N.W. 195, 
109 Neb. 716. 

S.C.—^Morris v. Lain, 180 S EI 206, 
176 S.C. 310, 100 A.L.R. 1189. 

Tex.—^Wigglns v. Stephens, Com. 
App., 246 S.W. 84, affirming, Clv. 
App., 191 S.W. 777—Northeutt v. 
Hume, Com.App., 212 S.W. 157, re- 
versing, Civ.App., 174 S.W. 974— 
Rahl V. Compton, Civ.App., 112 S. 
W.2d 509, error dismissed—^Tlndle 
V. Blms, Civ-A.pp., 108 S.W.2d 437 
—Herbert v. Benman, CivA.pp., 44 
S.W.2d 441, error refused—Priteh- 
ett V. Shearer,. Civj^Lpp., 279 S.W. 
805—Liberto v. Sanders, Clv-App., 
248 S.W, 120, reversed on otber 


grrounds, Com.App., 269 S.W. 1080 
—^Pldelity Lumber Co. v. Fwlng. 
Clv.App., 201 S.W”. 1163, error re¬ 
fused—^Farmers' & Merchants* 
State & Trust Co. v. Cole, Civ.App., 
195 S.W, 949. 

Utah.—^EJast Canyon Land & Stock 
Co. V. Davis & Weber Counties 
Canal Co., 238 P. 280, 65 Utah 660. 
15 C.J. p 1318 note 78, p 1319 noto 
79. 

So by statuto 

Okl.—Rubey v. Irick, 163 P. 514, 63 
OkL 137. 

Wben gnuitee bas not bsea in 
possessZon of the demised premlses, 
the measure of damages In a suit on 
general warranty of title to land is 
the purchase money, with interest 
at the legal rate from the date of 
paym en t.—Southwest em Settlement 
& De\silopment Co. v. Village Mills 
Co., Tex.Civj^pp., 245 S.W. 975. 

Where consideration not pecnnlary 

(1) When land to which title has 
failed has been exchanged for per- 
sonalty or other land without a stlp- 
ulated value, the recovery should be 
the value of the personalty or other 
land rather than the value of tho 
land to which title failed.—Wigglns 
v. Stephens, Tex.Com.App., 246 S.W. 
84, aflirming, Civ.App., 191 S.W. 777 
—15 C.J. p 1319 note 88. 

(2) In such a case evldence as to 
the value of the property given hy 
either party in exclmnge for prop¬ 
erty of the other is admiselble to 
Show the true consideration pald by 
the warrantee.—Northeutt v. Hume, 
Tex.ComJVpp., 212 S.W. 157, revers- 
Ing. Clv.App., 174 S.W. 974. 

(3) Where, however, the value is 
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agreed upon by the parties, the value 
thus fixed becomes the measure of 
damages.—Quick v. Williams, 271 S. 
W. 834, 219 Mo.App. 336—15 C.J. 
P 1320 note 98. 

Damages not exoessivo 

Ind,—Van Dyke v. Replogle, 8 NJJ. 

2d 96, 103 Ind.App. 372. 

Ky.—Jones v, ITodgkIns, 26 S.W.2d 
19, 233 Ky. 491. 

4. Ala.—Coston v. McClelland, 127 
So. 176, 220 Ala. 698. 

Fla.—^Eaton v. Hopkins, 71 So. 922, 
71 Fla. 615. 

“The rule is well settled in thls 
state that the measure of damage 
for breaeh of warranty of title to 
real estate is the loss sustained by 
the grantee, not to exceed tho 
amount of consideration recclved by 
the grantor."—Churchman v. Wilson, 
216 N.W. 726, 728, 204 lowa 1017. 

6* Conn.—^Butler v. Bames, 24 A. 
828, 61 Conn. 899. 

115 C.J. p 1320 note 95, p 1321 note 
96. 

Damages assessable as for total fall. 
ure of title 

Mass.—Handy v. Aldrich, 46 N.B. 
429, 168 Mass. 34. 

6. Mass.—^E\irnas v, Uurgin, 119 
Mass. 500, 20 Am.R. 341. 

15 C.J. p 1320 note 86. 

7. Mass.—E^mas v. Durgin, supra. 
15 C.J. p 1320 note 86. 

8- S.C.—^Morris v. Lain, 180 S.B. 206, 
176 S.C. 310, 100 A.L.R. 1189. 

9. Mo.—^Martin v. Jones, 228 S.W. 
1061, 286 Mo. 674. 

10. Ark.—Lane v. Stitt, 219 S.W. 
340, 143 Ark. 27—Cannon v. Foster, 
216 S.W. 698, 141 Ark. 363. 
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covenant of warranty is for fee and a life estatc 
only passes by the deed, the damages are the 
consideration paid less the value of the life es- 
tate,^^ or, as sometimes stated, the diiference be- 
tween the value of the life estate and the fee.^^ 
Also, where the breach consists of an encum- 
brance not removable at the will of the covenantee, 
the measure of damages is the value of the rights 
which the vendor could not convey,!^ or the de- 
preciation in the value of the estate by reason of 
such encumbrance.^^ Where a vendor has a duty 
to place his vendee in possession, his failure to do 
so renders him liable under his covenant of war¬ 
ranty for the fair rental value of the property dur- 
ing the period the vendee was kept out of posses- 
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sion,^® and also for costs and expenses of litiga- 
tion, as discussed infra § 150. 

Whether the breach is total or partial, however, 
the purchase price is generally the limit of re- 
covery;^® and where a grantee elects to sue up- 
on the covenant of a prior grantor rather than up- 
on that of his immediate grantor, the amount of 
recovery is controlled by the purchase price re- 
ceived by the grantor against whom suit is 
brought,^’^ or by the amount paid on the faith 
of the covenant,provided, in some jurisdictions, 
such amount does not exceed the amoimt paid by 
the ultimate purchaser bringing the suit.i® While 
under some circumstances money paid to a third 
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Oa.—^Rowan v. Newbern, 128 S.R 
148, 32 Ga.App. 363. 

Bjy.—^Wilson V. McGowand, 234 S.W. 
17, 192 Ky. 665. 

Mo.—Quick V. Williams, 271 g.W. 
834, 219 Mo.App. 336—Scott v. 
Tanner, App., 208 S.W. 264. 

N.M.—Merchants* Nat Bank of Clln- 
ton, lowa, V. Otero, 176 P. 781, 24 
N.M. 698. 

Okl.—^Eysenbach v. Naharkey, 246 P. 
603, 114 Okl. 217, modifyinsr 236 P. 
619, 110 Okl. 207, certiorari denled 
46 S.Ct. 21, 269 U.S. 661, 70 L. 
Ed. 412. 

Pa.—^Herbert v. Northern Trust Co., 
112 A. 471, 269 Pa. 306. 

S.C.—Smlth V. Tapp, 161 S.E. 221, 
164 S.C. 26. 

Tex.—^Allen v. Draper, Com.App., 266 
S.W. 266, modifyins: rehearlng 264 
S.W. 783—^Wiffgins v. Stephens, 
Com.App., 246 S.W. 84, afflrming, 
Civ.App., 191 S.W. 777--Chaison v. 
Stark, Civ.App., 29 S.W.2d 600, re- 
yersed on other g^ounds Stark v. 
Ohaison, Com.App., 60 S.W.2d 776 
—Farmers* & Merchants’ State 
Bank & Trust Co. v. Cole, Civ.App., 
220 S.W. 364—Pidelity Lumber Co. 
V. Bwingr, Clv.App., 201 S.W. 1163, 
error refused—Parmers’ & Mer¬ 
chants’ State Bank & Trust Co. v. 
Cole, Civ.App., 196 S.W. 949. 
Utah.—Van Cott v. Jacklin, 226 P. 
460, 63 Utah 412. 

Wls.—Getts V. Olsen, 202 N.W. 160, 
186 Wls. 70. 

15 aj. p 1321 note 4. 

The woxd "value,” in this connec- 
tion, means actual value, and not 
that flxed by the parties.—Mer- 
ohants’ Nat. Bank of Clmton, lowa, 
V. Otero, 176 P. 781, 24 N.M. 698. 
Time for, ax>d manner of, determlsL- 
InflT value 

(1) The amount of recovery must 
be based on the value of the land at 
the time of its sale.—Crowell & 
Spencer Lumber Co. v. BCawkins, 179 
So. 21, 189 La. 18, annulllng: 174 So. 
151—16 C.J. p 1322 note 6. 

(2) However, it has been sald that 
the measure of damagres for breach 

210.J.S.-66 


of warranty Is the value of that 
which was lost at the time of its 
loss, and, If the warranty was 
breached in the makingr, the value at 
that time.—^Wilder v. Tatum, 73 So. 
833, 16 Ala App. 474. 

(3) Such value must, in absence of 
fraud, be determined with regard to 
price flxed by parties rather than to 
value of bargain, although parties 
may show peculiar circumstances 
maklng part as to which title falled 
of grreater or less value than part 
actually conveyed.—Krein v. Steiger- 
wald, 193 A. 390, 128 PaSuper. 51, 

As agaliurt au uudisolosed Princi¬ 
pal, the measure of damages must be 
the extent to which defendant was 
enriched at the expense of the pur- 
chaser, who bought from him 
through his agent.—^Donner v. Whlte- 
cotton, 212 S.W. 378, 201 Mo.App. 
443. 

Xiaud sold by acre 

Where land is sold by the acre the 
purchase price per acre of the part 
lost is the measure of damages. 
lowa—Mahrt v. Mann, 210 N.W. 666, 

203 lowa 880. 

La—^Rhodes v. Broadway, 121 So. 

310, 10 LaApp. 582. 

16 C.J. p 1322 note 9. 

Failure of title as to wall 

Measure of damages for convey- 
ance of wall of building theretofore 
conveyed to another was difference 
between value of property with and 
without wall, less value of easement 
reserved.—Bossieux v. Shapiro, 168 
S.E. 667, 164 Va. 266. 

Beoovery held exoessive 

Mo.—Donner v. Whitecotton, 212 S. 

W. 378, 201 Mo.App. 443. 

H. Ala.—^Dallas Compress Co. v. 

Liepold, 88 So. 681, 206 Ala 662. 
Neb.—Campbell v. Gallentine, 215 N. 

W. 111, 116 Neb. 789, 61 A.LR. 1. 
16 C.J. P 1323 note 18. 

12. Ark.—^Murphey v. Car ter, 31 S. 

W.2d 412, 182 Ark. 316, 

Tenn.—Campbell v. Lewisburg & N. 

R. Co., 26 S.W.2d 141, 160 Tenn. 

477. 


13. Ark.—^Belleville Land & Lumber 
Co. V. Grlfflth, 6 S.W.2d 36, 177 
Ark. 170. 

14. Ala—^Alger-Sullivan Lumber Co. 

V. Union Trust Co., 92 So. 264, 207 
Ala 138. 

Tex.—^Pochyla v. Cralle, Civ.App., 42 
S.W.2d 793. 

Wash.—Bank of Alaska v. Ashland, 
224 P. 7, 128 Wash. 672. 

16 C.J. p 1323 note 24. 

15. Ky.—^Jones v. Hodgklns, 26 S 

W. 2d 19, 233 Ky. 491—Beutel v. 
American Machinery Co., 137 S.W. 
799, 144 Ky. 57, 36 L.R.A.,N.S., 
779. 

la lowa.—Churchman v. Wilson, 
216 N.W. 726, 204 lowa 1017.. 

N.M.—Merchants’ Nat. Bank of Clln- 
ton, lowa, v. Otero, 175 P. 781, 24 
N.M. 698. 

Pa—Herbert v. Northern Trust Co., 
112 A. 471, 269 Pa 306. 

S.C.—Reld v. Gamblll. 118 S.E. 308, 
126 S.C. 187. 

Tex.—^Wiggins v. Stephens, Com. 
App., 246 S.W. 84, afflrming, Clv. 
App., 191 S.W. 777. 

In. the abseuce of fraud, the con¬ 
sideration flxed by the parties limits 
the amount of recovery whether the 
contract be executed or executory. 
—^Krein v. Steigerwald, 193 A. 390, 
128 PaSuper. 61. 

17. Ark.—Wade v. Texarkana Build¬ 
ing & Loan Ass’n, 233 S.W. 937, 
160 Ark. 99. 

Miss.—^Brunt v. McLaurin, 172 So. 
309, 178 Miss. 86. 

Utah.—^East Canyon Land & Stock 
Co. V. Davls & Weber Counties 
Canal Co., 238 P. 280, 66 Utah 560. 

15 C.J. p 1320 notes 90, 92, p 1323 
note 14. 

18. N.Y.—Hunt v. Hay, 108 N.E. 
851, 214 N.Y. 678, modifying 166 
App.Div. 138, 140 N.Y.S. 1070. 

16 C.J. p 1821 note 3 [a]. 

19. Ga.—^West v. Lee, 197 S.B. 75, 
67 GaApp. 873. 

16 C.J. P 1320 note 91. 
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person by a covenantee, under an agreement of 
compromise, may be recovered in an action against 
his covenantor^^O a covenantee cannot, by such an 
agreement, enlarge his claim for damages against 
his covenantor,and if, in the compromise, he paid 
more than the law wouid have exacted, he cannot 
recover the excess, but only so much as he was legal- 
ly bound to pay .22 In an action by one or more 
grantees in common for breach of the covenant of 
warranty plaintiffs may recover only so far as their 
own interests extend.23 

Special damages are not ordinarily recoverable in 
an action for a breach of warranty of title.24 

Nominal damages. While any breach of a coye- 
nant of warranty will ordinarily entitle a cove¬ 
nantee to at least nominal damages ,2 5 where the 
breach is a mere technical one, only nominal dam¬ 
ages are recoverable and not even nominal dam¬ 
ages will be allowed where plaintifFs petition is 
expressly limited to a prayer for special damages.27 
However, a covenantee is not limited to nominal 
damages merely because of the fact that, after a 
subsequent conveyance of the property, his sub- 


vendee perfects his own title by purchasing the out- 
standing title.28 

b. XJpon Acqnisition of Ontstanding Title 

In the absence of fraud on the part of the vendor, the 
measure of damages for breach of a covenant of warranty 
where the covenantee has extinguished the outstanding 
titie Is generally llmJted to the amount necessarily paid 
by him for that purpose, not exceeding in all the purchase 
prlce and fnterest. The subsequent perfection of title by 
the grantor for the grantee's benefit may be shown In 
mitigatlon of damages. 

As a general rule, where a covenantee has ex¬ 
tinguished the outstanding title, his damages for 
the breach of his vendor's covenant of warranty 
will, at least where the vendor has been guilty of 
no fraud,be limited to the amount necessarily 
paid by him for that purpose,^® with interest, as 
shown infra § 149, and costs and expenses of litiga- 
tion, as discussed infra § 150, not exceeding in all 
the purchase price and interest.31 The price paid 
must, however, be reasonable,®^ the title purchased 
must be valid,33 and a warrantee cannot recover 
the expense of making the title good of recbrd 
when ,it was already actually good by readily avail- 
able and undisputed facts in pais.^^ Moreover, 


90. Ky.—^Isaacs v. Maupin, 281 S.W. 
49. 191 Ky. 627. 

21. Ky.—^Isaacs v. Maupln, supra. 
Secnziiig' poMsssloiL liy cosnproniisa 

Where property. occupied by ten- 
ants under a parol agreement for a 
term of flve years. which could be 
terminated upon thlrty -days' notice, 
was conveyed by a speoial warranty, 
the grantee could not, ignoring the 
legal procedure to oust the tenants, 
compromise with them to secure pos- 
sesslon of the property, and recover 
on the special warranty the amount 
paid under the compromise agree¬ 
ment.—Standard Sav. Bank v. Stone, 
280 F. 101$, 62 APP.D.C. 42. 

22. Ky.—^Isaacs v. Maupin, 231 S. 
W. 49, 191 Ky. 527. 

22. Pia.—^Eaton v. Hopkins, 71 So. 
922, 71 Fla. 616. 

24* U.S.—^Bird Arias v. Societe 
Anonyme Des Sucrerles De Saint 
Jean, C.C.A.Puerto Rico, 62 F.2d 
410. 

Ga.—Neal v. Medlin, 138 S.E. 254, 36 
Ga.App. 796. 

Ky.—Beutel v. American Machinery 
Co., 137 S.W. 799, 144 Ky. 67. 86 
Ii.R.A.,N.S., 7791 
15 aJ. p 1319 note 80. 

2S» N.T.—Callanan v. Keenan, 121 
N.E. 876, 224 N.T. 603, reversing 
166 N.T.S. 71, 179 App.DIv. 405, 
rehearing denied 122 N.F. 877, 
226 N.T. 662. 

15 C.J. p 1318 note 72. 

26. Ala.- 7 AIger-Sullivan Lumber Co. 
V. Union Trust Co., 118 So. 760, 218 
Ala. 448—Xiost Creek Coal & Mln- 


eral Land Co. v. Hendon, 110 So. 
308, 215 Ala. 212—McShan v. Kil- 
patrick, 110 So. 281, 215 Ala. 

185. 

Mo.—^National Cypress Pole & Piling 
Co. V. Hemphlll Dumber Co., 31 S. 
W.2d 1059, 326 Mo. 807. 

15 C.J. p 1323 note 28. 

27. Ga.—Neal v. Medlin, 138 S.E. 

254, 36 Ga.App. 796. 

26. Ala.—Lost Creek Coal & Mlner- 
al Land Co, v. Hendon, 110 So. 308, 
215 Ala. 212. 

29. S.C.—^Brown v. Thompson, 62 S. 
E. 440, 81 S.C. 880. 

15 C.J. p 1325 note 52. 

30. Ark.—^Mayo & Robinson v. Max¬ 
well & Moore, 216 S.W. 678, 140 
Ark. 84. 

Gku—^Martin v. Hamlet, 12$ S.B. 371, 
159 Ga. 466, answer to certified 
questions conformed to 126 S.E. 
667, 33 Ga.App. 485—McEntyre v. 
Memtt, .175 S.E, 661, 49 GaJLpp. 
416. 

Mass.—Cohen v. Price, 173 N.B. 690, 
273 Mass. 303. 

Mlch.—Hartman v. Stoll, 171 N.W. 
369, 205 Mich. 878. 

Miss.—Staton v, Henry, 94 So. 237, 
130 Mlss. 372. 

Mo.—Smith v. Nussbaum, App., 71 S. 
W.2d 82. 

Tex.—^McLendon v. Federal Mortg. 
Co., CIv.App.. 60 S.W.2d 324, error 
refused—Johnson v. Sherrill, Clv. 
App., 271 S.W. 276. 

15 C.J. p 1324 note 46. 

XTominal consideration 
Where the grantee extingulshes 
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the paramount title for a nominal 
consideration, he can recover on the 
warranty only the amount of such 
consideration, with reasonable com- 
pensation for expenses to which he 
may have been put in extinguiShlng 
it.—Lefflngrwell v. Blliott, Mass., 8 
Pick. 466, 10 Am.D. 343—16 CJ. p 
1325 note 51. 

31. Ark.—^Mayo & Robinson v. Max¬ 
well & Moore, 216 S.W. 678, 140 
Ark. 84. 

Ga.—^Martin v. Hamlet, 126 S.E. 371, 
159 Ga. 466, answer to certified 
questions conformed to 126 S.E. 
557, 33 Ga.App. 485. 

15 C.J. p 1324 note 46. 

Where a vendee Ia In possaesion 
under the title conveyed by the ven¬ 
dor, and the relation of vendor and 
vendee stili' exlsts, the measure of 
damages for a breach of warranty is 
the amount which the vendee has 
been or will be forced to expend to 
protect his possession, and perfect 
his title, not in excess of the amount 
of the purchase price and Interest.— 
Burroughs Land Co. v. Murphy, 95 
So. 515, 131 Miss. 526. 

32. Mo.—^Dlckson v. Deslre, 23 Mo. 
161, 66 Am.D. 661. 

33. 111.—^Nattinger v. Ware, 41 111. 
245. 

34. Miss.—^Presley v. Haynes, 180 
So. 71, 182 Miss. 44. 

Perfect title preeumed 
Where bank executed warranty 
deed, grantee thereunder executed 
second warranty deed, grantee under 
second deed discovered that forfelt- 
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where the covenant is for a fee, and a life estate 
only passes by the deed, the value of the life es¬ 
tate should be deducted from the amount necessari- 
ly paid for purchasing the outstanding title.36 
VVliile a covenantee may, under some circumstanc- 
es, as, for instance, where he acquires a title en- 
tirely new and different from that of his original 
vendor, be entitled to recover the original purchase 
price paid such vendor,^® the rule is otherwise 
where his title is acquired by means of the pos- 
session or imperfect title conferred upon him by 
his vendor.37 

The subsequent acquirement or perfection of title 
by the grantor for the benefit of the grantee may 
be shown in mitigation of damages in an action 
for breach of the covenant of warranty.^^ 

Acquisition of outstanding title as affecting dam¬ 
ages for breach of covenants of title generally is dis- 
cussed supra § 142. 


§ 149 


I 149, -Intercst 


Intemt Ii usually allowed In artiona fop breach o 

covenants upon a recovery by the covenantee. There is 

some dlfference In the decisione as to the time from whic 


mat/ piin. 


As a general rule, upon a recovery by a cove¬ 
nantee in an action for breach of a covenant, 
inter est is allowed upon the consideration paid, 
or upon the value of the property to which the 
title has failed;^o and, where the covenantee Ims 
purchased or extinguished the outstanding title, in- 
terest is usually allowed on the amount reasonably 
and necessarily paid by him for that purpose.^^ 
Pa 3 nnents of interest on deferred payments of 
the consideration are recoverable as part of the 
consideration,^^ and interest upon reasonable costs 
incurred in defending title is also allowable under 
some circumstances,43 although the contrary may 
be true as to interest on the costs in an eviction 
suit,4^ at least where it is not shown that such 
costs have been paid.^® 


ed tax land patents to a predecessor 
o£ bank were vold under statute, and 
t)ank and Its predecessors had open, 
peaceable, and continuous possession 
for over forty-flve years, exerclslng 
ordinary acts of ownershlp and pay- 
Ing taxes, ^antee under second deed 
could not recover from bank for ex¬ 
pense of procurlng: patent by way of 
qultclalm ftom the state, slnce con- 
cluslve presumption obtalned that 
hanir had perfect title.—Presley v. 
Haynes, 180 So. 71, 182 Miss. 44. 

35. Ark.—^Murphey v. Carter, 31 S. 

W.2d 412, 182 Ark. 316. 

3 fl, oa.—West v. Lee, 197 S.B. 75, 

67 Ga.App. 873. 

Ia.—R iley v. Rogan, 5 La.App. 164. 

16 C.J. p 1326 note 63. 

‘*Wheia JiLd«r>n^'fe evlotlon ha^ 
heen renderad agrainst the vendee. If 
he, without ald derived from his ven¬ 
dor, buys in the paramount title, he 
may recover as upon a breach of the 
covenant of warranty the whole pur- 
chase-money and interest."—Nolan v. 
Feltman, 12 Bush., Ky., 119, 123. 
VesLdee not in possession nnder ven- 
dor*s warxanty 

Where the vendee is not in pos¬ 
session under the vendor’s warranty 
of title, and the relation of vendor 
* and vendee has been severed, the 
vendee is under no duty to diminlsh 
the damagre that would accrue from 
the breach of the warranty by pur- 
chaslng the outstanding title, and- 
he may recover the sum paid to the 
vendor for such void ^ title.—^Bur- 
roughs Land Co. v. Mufphy, 96 So. 
615, 131 Hlss. 526. 

37. Miss.—^Holloway v. Mlller, 86 

So. 531, 84 Miss. 776. 

16 C.J. p 1325 note 54. 


**If, through eanlties derived from 
his vendor, he subjects the property 
to sale and then becomes the pur- 
chaser . . . [the vendee] will be 

treated as purchaslng for his ven- 
dor*s benefit, and will only be enti¬ 
tled to recover wbat It cost him to 
perfect the title."—^Nolan v. Feltman, 
12 Bush. Ky., 119, 123. 

38. Kan,—Looney v. Reeves, 48 P. 
606, 5 Kan.App. 279. 

15 C.J. p 1324 notes 41, 42. 

39. U.S.—^Irwin v. Maple, Ohlo, 262 
F. 10, 164 C.C.A. 122. 

Ark.—0'Bar v. Hight, 277 S.W. 633, 
169 Ark. 1008. | 

Ga.—West v. Lee. 197 S.B. 76, 67 Ga. 
App. 873. 

Mlch.—^Mueller v. Bankers' Trust Co. 
of Muskegon, 247 N.W. 103, 262 
Mich. 53. 

Miss.—^Brunt v. McLaurin, 172 So. 
309, 178 Miss. 86—Sutton v. Can- 
non, 100 So. 24, 135 Miss. 368. 

Mo.—Scott V. Tanner, App., 208 S.W. 
264. 

Neb.—Campbell v. Gallentine, 216 N. 
W. 111, 116 Neb. 789, 61 A.L.R. 1— 
Pauley v. Knouse, 192 N.W. 196, 
109 Neb. 716. 

Tex.—^Wiggins v. Stephens, Com. 
App., 246 S.W. 84, afiarmlng,* Clv. 
App., 191 S.W. 777—^Tlndle v. Elms, 
Civ.App., 108 S.W.2d 437—Herbert 
V. Benman, Civ.App., 44 S.W.2d 
441, error refused—^Liberto v. San- 
ders, Civ.App., 248 S.W. 120, re- 
versed on other grounds, Com.App., 
269 S.W. 1080—^Parmers' & Mer- 
chants’ State Bank & Trust Co. v. 
Cole, Civ.App., 196 S.W. 949. 

Utah.—^Bast Canyon Land & Stock 
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Co. V. Davls & Weber Countles 
Canal Co.. 288 P. 280, 66 TJtah 560. 

16 C.J. p 1318 note 78, p 1328 note 
92, p 1329 note 18. 

40. La.—Crowell & Spencer Lumber 
Co. V. Hawkins, 179 So. 21, 189 La. 
18, annulling 174 So. 151. 

Wls.—Darlington v. J. L. Gates Land 
Co., 138 N.W. 72, 161 Wis. 461, af- 
flrmed Darlington v. Gates Land 
Co., 139 N.W. 447, 161 Wls. 461. 

15 C.J. p 1329 note 19. 
fiLterest on reot coUsetod hy giraator 
Where grantor In warranty deed 
breached covenant against encum- 
brances, in that a lease exlsted, and 
collected the rental for the ensuing 
year, to which grantee was entitled, 
the grantee in an action to recover 
such rental was entitled to interest 
on the amount of the rent.—^Wlnn v. 
Taylor, 190 P. 342, 98 Or. 656, af- 
flrmed 194 P. 857, 98 Or. 566. 

4L Fla.—^Howard Cole Co. v. Wlild- 
den, 82 So. 297, 77 Fla. 842. 

N.Y.—Lauer v. Maga, 1 N.T.S.2d 743. 
Ohio.—Lyons v. Chapman. 178 N.E. 

24, 40 Ohio App. 1. 

15 C.J. p 1324 note 46, p 1325 note 58. 

42. lowa.—^Bellows v. Lltchfield, 48 
N.W. 1062, 83 lowa 36. 

Minn.—^Devine v. Lewis, 35 N.W. 711, 
38 Minn. 24. 

43. IIL—Chicago Mill & Lumber Co. 
of Cairo v. Townsend, 203 111.App. 
467. 

15 C.J. p-1330 note 34. 

44. N.J.—^Morris v. Rowan, 17 N.J. 
Law 304, 

45. Neb.—^Walton v. Campbell, 71 N. 
W. 737, 61 Neb. 788. 
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There is some difference in the decisions as to 
the time from which interest should run, interest 
from the time of the conve 3 i^nce^® or pa 3 nnent 
of the purchase price^^ being the nile under some 
decisions, while under others the interest is cal- 
culated from the time of eviction,^* or from the 
date of judgment.^^ In many decisions a distine- 
tion is made based upon the benefit derived by the 
covenantee from the occupancy of the premises, 
it being held, where the covenantee has derived 
such a benefit, that he is entitled to interest on the 
purchase money only for such period before evic- 
tion as he is liable to pay or has paid the true 
owner for mesne profits,®® although he is entitled 
in such case to interest from the time of eviction,^! 
irrespective of whether the rents and profits which 
he has enjoyed are more or less than the interest 
on the purchase money.52 On the other hand, if he 


has reccived no benefit from the land,®3 in the 
case of wild land incapable of producing rent,54 
or has not secured possession by reason of an out- 
standing paramount title at the date of his pur¬ 
chase, the interest is to be computed from the 
date of the conveyance. 

Where the failure of title is only partial, interest 
is calculated upon a proportional part.5® 

Rate of interest. The interest allowed is to be 
computed at the legal rate.57 Simple interest only 
may be recovered; rests are not allowed.58 

§ 150. - Costs and Expenses of Litigation 

a. In general 

b. Attome/s fees 

c. Notice to covenantor as affecting 

right 


46L 111.—Chicagro Mill & Liumber Co. 
of Cairo v. To.wnscnd, 203 111.App. 
467. 

lowa.—^Rockafellor v. Gray, 191 N.W. 
107, 194 lowa 1280—Thomas v. 

Becker, 180 N.W. 286, 190 lowa 
237. 

Ky.—-Wllson ▼. McGowand, 234 S.W: 

17, 192 Ky. 565. 

Ia—S ateher v. Radeslch, 96 So. 35, 
153 La. 468. 

Tex.—Southwestern Settlement & De- 
velopment Co. v. Villare Mills Co., 
Civ.App., 245 S.W. 976. 

16 C.J. p 1318 note 78, p 1330 note 28. 
Time of coatmot 

Wis.—^Darlinffton v. J. L. Gates Land 
Co., 138 N.W. 72, 151 Wla. 461, af- 
flrmed Darllngrton v. Gates Land 
Co., 139 N.W. 447, 161 WIs. 461. 
Time of evlotloa. ae llmlting appUea- 
tloa of nxle 

It has been said that the above 
rule as to the recovery of Interest 
Is usually applied only where the 
eviction has been' had within flve 
years after the purchase.—Gilliam v. 
Comett, 49 S.W.2d 316, 317, 243 Ky. 
672. 

47. La.—Crowell & Spencer Lumber 
Co. V. Kawkins, 179 So. 21, 189 La. 

18, annulling 174 So. 151—^Leven- 
berg V. Shauks, 115 So. 641, 165 La. 
419. 

Tex.—^Pidellty Lumber Co. v. Kwing, 
Civ.App., 201 S.W. 1163, error re- 
fused. 

Oomsidexwtloa paid by lnstalli]ijeai.ts 

(1) Where the conslderation is 
paid by installments previous to the 
exeeution of the deed, under a con- 
tract of sale, interest is recoverable 
from the date of each payment.— 
Devine v. Lewis, 35 N.W. 711, 38 
Minn. 24. 

(2) But it has also been held that 
the interest should be computed from 
the date of the grantee*s flnal pay- 
ment. 


Tenn.—^EEaynle v. American Trust 
Inv. Co., Ch-A.. 39 S.W. 860. 

Tex.—Johns v. Hardin, 16 S.W. 623, 
81 Tex. 37. 

48. Ark.—^Fox v. Pinson, 34 S.W.2d 
469, 182 Ark. 936, 74 A.L.R. 683. 
Okl.—^Eysenbach v. Naharkey, 246 P. 
603, 114 Okl. 217, modifylng 286 P. 
619, 110 Okl. 207, certiorari de- 
nled 46 S.Ct. 21, 269 U.S. 661, 70 L. 
Kd. 412. 

S.C.—^Morris v. Lain, 180 S.B. 206, 
176 S.C. 310, 100 A.L.R. 1189— 
Smlth v. Tapp, 151 S.B. 221, 164 S. 

a 26. 

15 C.J. p 1328 note 96. 

40. Zn tha abseoioe of a Jnry flud- 

Ing awarding interest from the date 
of accrual of the cause of action to 
the date of judgment, interest will be 
allowed only fTom the date of judg- 
ment.—^Morriss v. Hesse, Tex.Com. 
App., 231 S,W. 317, reversing, Civ. 
App., 210 S.W. 710. 

50. Mo.—Crosby v. Evans, 219 S.W. 
948, 281 Mo. 202, answering ques- 
tions certlfled, App., 195 S.W. 614. 
Tenn.—Campbell v. Lewisburg & N. 
R. Co., 26 S.W.2d 141, 160 Tenn. 
477. 

Tex.—^Plrst Nat. Bank v. Brown, 
Com.App., 16 S.W.2d 663, reform- 
ing, Civ.App., 4 S.W.2d 636. 

15 C.J. p 1829 note 21. 

'Tn a case where interest is askedf® 
upon the consideration paid, as in a 
case of total or partial failure of 
title, the Interest calculated upon the 
consideration held by the covenantor 
for the term prior to the covenantee’s 
eviction is to be offset by the value 
of the use of the land by the lot- 
ter prior to his eviction.”—Smith v. 
Nussbaum, MoA.pp., 71 S.W.2d 82, 87, 
citing Corpus Juxis. 

“The New Topk mle,” as the above 
rule has been termed, has been said 
to have been applied in many cases 
where more than flve years have 
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elapsed without the eviction of the 
purchaser.—Gilliam v. Cornett, 49 S. 
W.2d 316, 317, 243 Ky. 572, citing 

Corpus Juris. 

51. Mo.—Crosby v. Evans, 219 S.W, 
948, 281 Mo. 202, answerlng Ques- 
tions certlfled, App., 196 S.W. 614. 

Tenn.—Campbell v. Lewisburg & N. 
R. Co., 26 S.W.2d 141, 160 Tenn. 
477. 

16 C.J. p 1330 note 22. 

52. Me.—Spring v. Chase, 22 Me. 
505, 39 Am.D. 605. 

53. Ky,—Graham v. Eyer, 29 S.W. 
346, 16 Ky.L. 641. 

16 C.J. p 1330 note 24. 

64. Miss.—^Yazoo, etc., R. Co. v. 
Banister, 42 So. 345, 89 Miss. 808. 

55. U.S.—^Northern Pac. R. Co. v. 
Montgomery, Or., 86 P. 251, 30 C. 
C.A. 17. 

15 C.J. p 1330 note 26. 

■56. Ark.—Lane v. Stitt, 219 S.W. 
340, 143 Ark. 27. 

lowa.—^Mahrt v. Mann, 210 N.W. 666, 
203 lowa 880. 

Ky.—Wilson v. McGowand, 234 S.W. 
17. 192 Ky. 666. 

Mo.—Scott v. Tanner, App., 208 S. 
W. 264. 

Okl.—^Eysenbach v. Naharkey, 246 P. 
603, 114 Okl. 217, modifying 236 P. 
619, 110 Okl. 207, certiorari denied 
46 S.Ct 21, 269 U.S. 561, 70 L.Ed. 
412. 

S.C.—Smith V. Tapp, 151 S.E. 221,' 
164 S.C. 26. 

16 C.J. p 1321 note 4, p 1329 note 20. 
Xhterest from. Judlolol demaud 

La.—Rhodes v. Broadway, 121 So. 
310, 10 La.App. 682. 

57- Vt.—^Blake v. Bumham, 29 Vt. 
437. 

16 C.J. p 1330 note 36. 

58. N.H.—Drew v. Towle, 80 N.H. 
531, 64 Am.D. 309. 
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a. In General 

Subject to certain quallficatlons, costs and expenses 
of Mtlgatlon reasonably and necessarlly Incurred by a 
covenantee In defending his titie are generally recoverable 
by him In an action for breach of covenant. 

As a general rule, costs and expenses of litiga- 
tion reasonably and necessarily incurred by a cove¬ 
nantee in defending his titie are recoverable by 
him in an action for breach of covenant,especial- 
ly, as stated in subdivisioa c ©f this section, infra, 
or at least, where the covenantor is notified of the 
pendency of the action and requested to defend. 
The general rule is not without exceptions, how- 
cver, being applicable only where a direct attack 
is made on the titie;®® and a covenantee can re- 
cover' no expenses incurred in maintaining or de¬ 
fending an action based on an unfounded claim.®i 
Furthermore, it has been held that the general rule 
does not apply where the covenantor had no seizin 
at the time of his conveyance where the vendor 
and purchaser by express contract had fixed the 
amount of the vendor*s liability for loss of the 
land;®^ or where the expenses were unreasonably 
incurred,®4 or were' incurred in defending titie to 
lands not a part of those conveyed by the covenan¬ 


tor,®® as where they were incurred in unsuccessful- 
ly defending a suit for possession of a part of the 
land which was erroneously omitted from, or em- 
braced in, the description of the premises,®® or 
where, as considered infra subdivision c of this sec¬ 
tion, they were incurred in defending a suit by the 
holder of the paramount titie without having noti¬ 
fied or called on the covenantor to defend. In an 
action on a covenant to refund the purchase moncy, 
a covenantee cannot recover costs paid by him in 
unsuccessfully resisting an eviction;®^ nor can he, 
in an action for breach of a covenant of seizin, re¬ 
cover the expense of a suit against him by one 
with whom he had negotiated an exchange of the 
premises to compel a reconveyance of the property 
exchanged.®® A distinction has also been drawn 
where the costs are incurred by a covenantee in 
defending his titie and where he himself sues to 
ciear his titie, it being held that in the latter case 
he cannot recover from the covenantor the costs 
and expenses which he incurs,®® as for instance 
costs and expenses incurred by him in a suit to re¬ 
move an apparent cloud from his titie, 70 although 
an exception to this rule has been recognized where 
the successful claimant by entering on the land 


S9. Ark.—Arkansas Trust Co. v. 
Bates. 59 S.W.2d 1026, 187 Ark. 
381. 

Ill,_Chlcago Mill & Lumber Co. of 
Oalro V. Townsend, 203 llLApp. 457. 
2io.—Smith Y. Nussbaum, App., 71 S. 
W.2d 82. 

Neb.—^Pauley v. Knouse, 192 N.W. 
196, 109 Neb. 716. 

Or.—^Bstep v. Bailey, 186 P. 227, 229, 
94 Or. 59, citing: Cozinu JWs. 
Wasb.—Bank of Alaska v. Ashland, 
224 P. 7, 128 Wash. 672. 

Wla—Getts v. Olsen, 202 N.W. 160, 
186 Wis. 70. 

15 C.J. p 1328 note 93, p 1332 note 60. 
BxprftM afirreemsut wmeoesaaxy 
In an action for breach of cove¬ 
nant of warranty in a deed, the 
grantee may recover costs and nec- 
essary expenses incurred in a bona 
fide defense or assertion of his titie, 
although grantor did not expressly 
agree to pay such expenses.—^^lennie 
V. Qibson. 183 P. 483, 76 Okl. 282. 

Bspeases Inonned la. getUag po oo e s 
idon. 

(1) Reasonable costs and expenses 
incurred by a covenantee in getting 
possession of the lands, as, for in'- 
stance, costs of an ejectment suit 
against su third party in possession, 
are ordinarily recoverable by him in 
an action for breach of covenant of 
selsin or warranty. * 

Ky.—Jones v. BCodgkins, 26 S.W.2d 
19, 233 Ky. 491—Beutel v. Ameri¬ 


can Machinery Co., 137 S.W. 799, 
144 Ky. 67, 36 Ii.R.A.,N.S.. 779. 

Mo.—Coleman v. Clark, 80 Mo.App. 
339. 

Vt.—Pitkin V. Leavltt 13 Vt 379. 

(2) The contraxy may be true, 
however, where the third party in 
possession is a trespasser.—^Pishel v. 
Browning, 68 S.B. 769, 146 N.C. 71. 

Gosts of resIstisLg oorraetion. of 
reeord of a deed, such correction be¬ 
ing a necessary step that a third 
personas remainder Interest in the 
land might be quleted, is an expense 
incurred in defense of the titie.— 
Scott V. Scott, 210 S.W. 176, 183 Ky. 
604. 

Proof of expenses InsoffloleBLt 

Okl.—Rubey v. Irick, 168 P. 614, 68 
Okl. 137. 

eo. N.T.—Hilliker v. Rueger, 126 K 
E. 266, 228 N.Y. 11, modits^ng 170 
N.T.S. 1086, 184 App.Div. 907. 

61. N.H.—^Eaton v. Clarke, 120 A. 
483, 80 N.H. 677. 

N.C.—^Pishel v. Browning, 68 S.B. 
769, 146 N.C. 71. 

“The covenantee is clearly not en- 
tltled to demand of the covenantor 
expenses in defending a suit which 
sustains the titie as valid.” 

D.C.—^Richmond Pairfleld Ry. Co. v. 
U. S. Housing Corporation, 72 F.2d 
78, 80, 63 APP.D.C. 286. 

W.Va.—Smith v. Parsons, 11 S.E. 68, 
69, 33 W.Va. 644. 
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Aetion to gnlet titie 
Grantee could not recover damages 
against warrantor on account of ex¬ 
pense involved tn action to qulet ti¬ 
tie, where there was no hostile claim 
of titie and grantee’s titie was not 
defective.—^Peterson v. Reishus, 266 
N.W. 417, 66 N.D. 436, 106 A.L.R. 
724. 

G2. Me.—Stubbs v. Page, 2 Me. 378 
—Cushman v. Blanchard, 2 Me. 
266, 11 Am.D. 76. 

6S- Ky.—^Bradshaw v* Craycraft, 3 
J.J.Marsh. 77. 

©4. Mich.—Seitz v. People's Sav. 

Bank, 103 N.W. 646, 140 Mich. 106. 
N.H.—^Anderson v. Merrill Lumber, 
etc., Co., 90 A. 789, 77 N.H. 276. 

16 C.J. p 1382 note 63. 

65. N.Y.—^Baker v. Johnson, 166 N. 

Y.S. 226, 178 App.Div. 230. 

66L Conn.—^Butler v. Bames, 24 A. 
328, 61 Conn. 399. 

Kan.—^Doom v. Curran, 34 P. 1118, 
62 Kan. 360. 

16 C.J. p 1332 note 64. 

67- Ky.—^Bamett v. Montgomery, 6 
T.B.Mon. 327. 

68. Kan.—^Dale v. Shively, 8 Kan. 
276. 

00- Ind.—Gibbs v. Ely, 41 N.E. 361, 
13 Ind-App. 130. 

N.Y.—^Roake v. Sullivan, 126 N.Y.S. 

836, 69 Misc. 429. 

15 C.J. p 1333 note 68. 

70- N.Y.—^Luther v. Brown, 66 Mo, 
App. 227. 
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forces the purchaser to bring an action to test his 
title.71 Again it has been held that, if it is plain 
that the defense is useless, and the covenantee has 
bcen notified not to defend by his immediate gran- 
tor who acknowledges Hability on his covenants, 
costs and expenses cannot be recovered by the cove¬ 
nantee in an action against a remote grantor;^^ 
but the correctness of this nile has been question- 
edJ5 While it has been held that costs of an un- 
successful appeal are not recoverable where not 
taken at the vendor’s request,^^ the contrary is true 
if the vendor has authorized the appeal,'^^ and it 
has been held that such costs can be recovered not- 
withstanding an appeal had previously been taken 
by the covenantor.^® A plaintiff cannot recover the 
costs paid by him in a suit brought against him by 
his grantee on his covenant.^^ 

b. Attomey^s Fees 

While reasonable attorney’a feea expended by a cove¬ 
nantee In good faith In defendlng his titie are recoverable 
by him in an action on the covenant In some jurisdictlons, 
in others fees beyond those Included in the taxed costs 
are not allowed. 

There is some confiict in the decisions as to the 
right of a covenantee to recover attomey^s fees 
from his covenantor.^* In many jurisdictions rea¬ 
sonable attome/s fees expended by a covenantee in 
good faith in defending his titie are recoverable by 
him in an action on the covenant,^» especially, as 


poin,ted out in subdivision c of this section infra, 
or at least, where the covenantor has been notified 
of the pendency of the action and requested to de¬ 
fend. In other jurisdictions, however, fees be¬ 
yond those included in the taxed costs are not 
allowed and attomey^s fees are, of course, not 
recoverable in those instances in which the general 
expenses and costs of litigation are not allowed.®! 

Where allowed, the attomey*s fees must have 
been incurred in a proceeding directly and neces- 
sarily affecting the titie of the covenantor,®® and 
conceming land included in the covenant.®® A 
covenantee against whom a judgment has been ren- 
dered in favor of his grantee on his covenants can¬ 
not recover his attorney^s fees in such suit in an 
action against his own covenantor for the same 
breach.®^ Counsel fees in the action against the 
covenantor,®® or in an action wherein the respec- 
tive rights of the covenantor and covenantee only 
are in issue,®® are ordinarily not recoverable, at 
least in the absence of any bad faith, deceit, or 
fraud on the part of the covenantor-®"^ Such fees 
may, however, be authorized by statute.®® 

To entide a covenantee to recover attome/s fees, 
he must show that the fees have in fact been paid,®® 
or that he is under obligation to pay some spedfic 
amount,®® although it has been held that the gran¬ 
tee is not ncccssarily entitled to recover the fee 


71. Ky.—^Loulsvllle Public Waxe- 
house Co. V. James, S6 S.W. 19, 21 
K:y.Ii. 1726. 

N.H.—^Andrews v. Davison, 17 N.H. 

413, 43 Ain.D. 606. 

15 C.J. p 1333 note 70. 

72. Mo.—^Matheny v. Stewart, 17 S. 
W. 1014. 108 Mo. 73. 

73. N.J.—^Morris v. Rowan, 17 N.J. 
Law 304. 

15'CJ. p 1333 note 72. 

74. Ky.—^Louisville Public Ware- 
house Co. V. James, 56 S.W. 19, 21 
Ky.I/. 1726. 

75. Wash.—^Bank of Alaska v. Ash¬ 
land. 224 P. 7, 128 Wash. 672. 

7*8. La.—^Barber Asphalt Pav. Co. v. 
Standard Brewing Co., 7 LtCuApp., 
Orleans, 376. 

77- Or.—Stark v. Olney, 3 Or. 88. 
73. Utah.—^Van Cott v. Jacklin, 226 
P. 460, 63 Utah 412. 

79. Ark.—^Arkansas Trust Co. v. 
Bates, 59 S.W.2d 1025, 187 Ark. 
331. 

111.—Chicago Mill & Lumber Co. of 
Cairo V. Townsend, 203 IlLApp. 457. 
Neb.—^Pauley v. Knouse, 192 JJ.W. 
196, 109 Neb. 71$. 

Okl.—^Bysenbach v. Naharkey, 246 P. 
603, 114 OkL 217, modifying 236 P. 
619, 110 Okl. 207, certiorari denled 
46 S.Ct. 21, 269 U.S. 561, 70 L-Bd. 


412~.Bilby V. Halsell, 232 P. 379, 
106 Okl, 215—^Rennie v. Gibson, 183 
P. 483, 76 Okl. 282. 

Wash,—^Bank of Alaska v. Ashland, 
224 P. 7, 128 Wash. 672. 

15 aj. p 1333 notes 79. 80. 

Seasoo&ble attoraegr^s fees oo, ap¬ 
peal, if the appeal was authorized by 
the grantor, may he recovered by a 
grantee under a warranty deed.— 
Bank of Alaska v. Ashland, supra. 
Pee held «xoessive 
Ark.—^Arkansas Trust Co. v. Bates, 
69 S.W.2d 1025, 187 Ark. 331. 

BOm D.C.—^Richmond Palrfleld Ry. Co. 
V. U. S. Housing Corporation, 72 
F.2d 78, 63 App.D.C. 286. 

La.—Gremlllion v. Roy, 61 So. 676, 
126 La. 524. 

15 aJ. p 1333 note 81. 

81- Ga,—Gragg v. Richardson, 26 
Ga. 666, 71 Am.D. 190. 

Tex.—^Tumer v. Miller, 42 Tex. 418, 
19 Ajn.R. 47—Adams v. Cox, Civ. 
App., 150 S.W. 1196—Sbook v. Lau- 
fer, Civ.App„ 100 S.W. 1042—Cates 
V. Field, Civ.App., 85 S.W. 62. 

15 C.J. p 1334 note 85. 

80. IU.—^Harding v. Larkin, 41 IU. 
<413. 

N.T.—^Hilliker v. Bueger, 126 N.E. 
266, 228 N.Y. 11, modifying 170 N, 
T.S. 1086, 184 App.Div. 907. 
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I ••There is no authorlty for the pay- 
, ment of attomey's fees in collateral 
litigation.'^—^Arkansas Trust Co. v. 
Bates, 69 S.W.2d 1025, 1027, 187 Ark. 
331. 

83. Conn.—^Butler v. Bames, 24 A 
328, 61 Conn. 399. 

84. lowa.—^Myers v. Munson, 21 N. 
W. 769, 65 lowa 423. 

Mo.—Smith v. Nussbaum, 71 S.W.2d 
82, 87, quotlng Ooxpns JUxls. 

86. Ark.—0’Bar v. Hight, 277 S.W. 
533, 169 Ark. 1008. 

Pa.—^Haverstlck v. Erie Gas Co., 29 
Pa. 254. 

8& Ark.—Mayo & Robinson v. Max¬ 
well & Moore, 216 SW. 678, 140 
Ark. 84. 

87. G€l—^P one v. Barbre, 196 S.B. 
287, 67 Ga.App. 684. 

88. G€l—^P one V. Barbre, supra. 
Okl.—^Bilby v. Bfa,lsell, 282 P. 379, 

105 OkL 215. 

89. Mo.—Johnson v. Crowley, App., 
207 S.W. 236. 

Wash.—Cullity v. DorfCel, 60 P. 932, 
18 Wash. 122. 

9a lowa.—Swartz v. Ballou, 47 
lowa 188, 29 Am.R. 470. 

Mo.—Johnson v. Crowley, App., 207 
S.W. 236. 
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which he Ras paid, but only the reasonable worth 
of the Services to be determined by the jury.^i 

c. Notice to Covenantor as Affecting Bight 

Under some decisions, the covenantor^s llabillty for 
costs and expenses of litigation reasonabJy and neces- 
sarlly incurred by the covenantee In defending his tftle 
depends on whether the covenantor has been notiffed of 
the pendency of the action and requested to defend. 

The rule that costs and expenses of litigation,»2 
including reasonable attomey’s fees,®* necessarily 
incurred by a covenantee in defending his title are 
recoverable by him in an action for breach of cove- 
nant, is especially applicable where the covenantor 
has been notified of the pendency of the action and 
requested to defend. Furthermore, under some de- 
cisions the liability of the covenantor for such costs 


and expenses is expressly made dependent on such^ 
notice, the rule being that if he has been notified 
he is liable,®4 otherwise he is not,9® except per- 
haps on proof that the claim defended against was 
valid,2® or in cases of the warrantor’s fraud or ab- 
sence from the state,®*^ On the other hand, it has 
been held that a covenantor is not liable, although 
notice has been given;98 and also that he is liable, 
although no notice has been given.29 Counsel fees 
incurred by the covenantee, after notice to the 
covenantor and the assumption of the defense by 
him, are not recoverable in an action on the cove- 
nants;i and the same is true where the cove¬ 
nantor, although not notified, becomes aware of 
the adversary action, and at once employs competent 
counsel to defend it.2 


COVENT. A contraction, in the old books, of the 
word “convent.”! 

OOVEITTRY AOT. The name given to an English 
statute, 22 & 23 Charles II ehapter 1, which pro¬ 
vides for the punishment of assaults with intent to 
TYinim or disfigure a person,^ 


COVER. 

As a Nonn 

An3rthing which is laid, set, or spread upon, 
about, or above another; that which is laid over 
something else; a oovering, envelope, lid, or screen; 
also anything which veils or conceals, a cloak, or 
disguise.2 


91. N.T.—Charman v. Tatum, 66 N. 
Y.S. 275, 64 App.Div. 61, affirmed^ 
59 N.EL 1120, 166 N.Y. 605. 

92. lowa.—^Ballou v. Clark, 171 N. 
W. 682, 187 lowa 496. 

N.H.—^Wlnneplseoffee Paper Co. v. 
Eaton, 18 A. 171, 66 N.H. 13—An¬ 
drews V. Davison, 17 N.H. 413, 43 
Am.D. 320. 

OkL—Sartln v. Hugrhen, 7 P.2d 161, 
154 Okl. 166. 

Utah.—^Van Cott v. Jacklin, 226 P. 
460. 63 mah 412. 

98. lowa.—^Kellar v. Lindley, 212 N. 
W. 360, 203 lowa 67—^Ballou v. 
Clark, 171 N.W. 682, 187 lowa 496. 
N.Y.—Pusilli V. Peld, 247 N.Y.S. 721, 
139 Misc. 170. 

OkL—Sartin v. Hugrhen, 7 P.2d 161, 
154 Okl. 155. 

Or.—^Estep v. Bailey, 186 P. 227, 94 
Or. 69. 

trtah. —^Van Cott v. Jacklin, 226 P. 

460, 68 Utah 412. 

15 C.J. p 1883 note 80. 

BJectmeat snlt hronght hy oove- 
nanteo 

(1) Necessary expendltures, Includ¬ 
ing attorne^s fees incurred by a 
purchaser in bringing ejectment suit 
against a squatter, may be recovered 
in action for breach of the covenant 
of seisln.—^Lasswell Land & Lumber 
Co. y. Langdon, Mo.App., 204 S.W. 
812—Jeffords v. Drelsbach, 153 S.W. 
274. 168 Mo.App. 677. 


(2) In Georgia, however, a cove¬ 
nantee suing for breach of warran- 
ty is not entitled to recover attor- 
ney’s fees paid in an unsuccessful 
ejectment suit of which his war- 
rantor had notice.—Gragg v. Rlch- 
ardson, 25 Ga. 666, 71 Am.D. 190. 

94h Utah.—Van Cott v. Jacklin, 226 
P, 460, 63 Utah 412. 

15 C.J. p 1334 note 94. 

96. Ark.—Smith v. Boynton Ijand & 
Lumher Co., 198 S.W. 107, 131 Ark. 
22 . 

Ky.—^Wllson V. McGowand, 234 S.W. 
17, 192 Ky. 666. 

15 C.J. p 1384'note 95. , 

96- N.H.—^Eatoh V. Clarke, 120 A. 
433, 80 N.H. 677. 

97. Pa.—^Pulweiler v. Baugher, 16 
Serg. & R. 46. 

98. Pa.—Terry v. Drabenstadt, 68 
Pa. 400. 

16 aj. p 1334 note 97. 

Trnsaooessfnl ejectnient suit maln- 
talned hy covenantee.—Gragg v. 
Richardson, 25 Ga» 666, 71 Ain.D. 
190. 

Where graatee eleots to defend 

Where, after proper notice to his 
grantor, a grantee electe to conduct a 
defense hlmself and is successful in 
defeating the claim set up, he has no 
cause of complaint against his gran- 
tor.—^Eaton v. Clarke, 120- A. 433, 80 
N.H 677. 


99- Mass.—^Richmond v. Ames, 41 N. 

E. 671, 164 Mass. 467. 

Mo.—^McCrlllis V. Thomas, 86 S.W. 

673, 110 Mo.App. 699. 

N.J,—Morris v. Rowan, 17 N.J.Law 
304. 

16 C.J. p 1334 note 98. 

1. N.H.—^Kennison v. Taylor, 18 N. 
H. 220. 

Ta.—Conrad v. Bfflnger, 12 S.E. 2, 
87 Va. 69, 24 Am.S.R. 646, 

XTnder statute 

Okl.—^Bysenbach v. Naharkey, 236 P. 
619, 110 Okl. 207, modlfled on oth¬ 
er grounds 246 P. 603, 114 Okl. 217, 
and certiorari denied 46 S.Ct 21, 
269 U.S. 661, 70 L.Ed. 412. 

Bule approved but held InappUca. 
ble on facts.—Sartin v. Hughen, 7 
P.2d 151, 164 Okl. 155. 

2. Mo.—^Long V. Wheeler, 84 Mo. 
App. 101. 

1. Rapalje & L.Ij.D. 

2m Or.—State v. Cody, 23 P. 891, 894, 
18 Or. 606. See State v. Vowels, 
4 Or. 324, 326. 

15 C.J. p 1338 note 4. 

See also the C.J.S. title Mayhem § 3, 
and 40 C.J. p 3 note 28 [a], note 
89-p 4 note 67. 

Bepealed hy 9 Geo. IV c 81.— 
Stroud Jud.D. 

3. U.S.—U. S. V. Burnell, D.C-Iowa, 
75 P. 824, 829. 
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COVER-^COVERT 


21 C.J.S. 


In its mechanical sense, the word implies an open- 
ing and closing, and imports a movable part.^ 
Metaphorieally, aecording to one of its usnally 
accepted meanings, a deposit made with a broker to 
secure him from being out of pocket in the event 
of the stocks falling ag^inst his client, and the cli¬ 
entas not paying the differenee.5 
Phrases: ''Cover note,”^ and “cover note, bind- 
ing slip, certificate, or memorandiim.”^ 

As a Verb 

-^Edl General. In its primary sense, to enfold, 

envelop, enwrap, eztend over, inclose, lay or set 
over, overlap, overlay, overspread, proteet, or shel- 
ter;8 more specifically, to envelop the snrface or 
whole body, to lay or place one thing on or over an- 
other so as to proteet, screen, coneeal or hide it,^ 
and, in a derived or secondary sense, to be coex- 
tensive with, equal or eqnivalent to, or of the same 
extent or amount, to compensate for, or connterbal- 
ance.^® In a particular connection, '‘eover** means 
to “insure.”^^ 

Covered inio the treasury. A phrase nsed in acts 
of congress and practice of the United States treas- 
ury department meaning that money has aetnally 
been paid into the treasury in the regular manner, 
as distinguished from merely depositing it with the 


treasiirer.i2 

Not covered, A phrase whieh, as applied to a 
check or draft, has been eonstrued as eqnivalent to 
not paid or unpaid.^^ 

Other phrases: ''Cover one's loss,”^^ 
eeipts do not cover the expenses also " 'covered 
by' a prior mortgage,”^® "covered by insuranee,”i7 
"covered crib or heart,”^® "covered swimming 
bath,”^® "holding the risk covered,"land covered 

with water,”2i «properly covered,”22 and "where 
such flights [of steps] 'shall not be covered/”23 

-Covering. As a verbal noun, anything whieh 

covers or conceals, as a roof, a screen, a wrapper, 
clothing, ete.2^ 

As nsed in Tariff Acts, see the C.J.S. title Cus- 
toms Dnties § 46, also 17 C.J. p 584 note 52-p 686 
note 71. 

Phrases: "Coverings of any kind;”26 and also, 
adjectively, "covering deed.”26 

COVEBAQE. As an insurance term see the C.J.S. 
title Insurance § 49. 

Phrases: "Within the^eoverage of the policy;”27 
and also "restricted to the coverages.”28 

COTBET. Covered, protected, or sheltered;^® also 


4. tr.S.—^Mergrenthaler Linotype Co. 
V. International Typesetting Mach. 
Co., N.T., 229 F. 407, 411, 143 C.C. 

A. 527. 

5. Fnsr.—^In re Cronmire, [1898] 2 Q. 

B. 383, 395. 

& CaL—^Black v. Industrial Acci¬ 
dent Commission, 12 P.2d 640. 215 
CaL 639. 

7. Cal.—^Blaok v. Industrial Accident 
Commission, supra. 

8. U.S.—^U. S. V. Bumell, D.C.Iowa, 
75 F. 824, 829. 

Ga.—Gibbs v. Tifton Cotton Mills, 82 
S.R 921. 923, 15 GaA.pp. 213. 
lowa.—^Kirchoff v, Hohnsbehn Cream- 
ery Supply Co., 123 N.W. 210, 212, 
148 lowa 508. 

N.H.—Perley Fitch Co. v. Phoenix 
Ins. Co., 133 A. 340, 342, 82 K.H. 
318. 

9- U.S.—^U. S. V, Burnell, D.C.Iowa, 
75 F. 824, 829. 

Ga.—Gibbs v. Tifton Cotton Mills, 82 
S.B. 921, 923, 15 Ga.App. 213. 
lowa.—^Klrchoff v. Hohnsbehn Cream- 
ery Supply Co., 123 N.W, 210, 212, 
148 lowa 508. 

lOb HL—Off V. J. B. Inderrieden 
•Co., 74 IlLApp. 105, 109. 

IXi N.H.—^Barrette v. Casualty Co. 
of Amerfca, 104 A. 126, 127, 79 N. 
H. 59. 


*^vwed*' 

“Accordina to the custom prevail- 
inar in Boston, ‘covered' meant that 
he is insured. He is insured from 
that minute."—^Mowles v. Boston Ins. 
Co., 115 N.E. 666, 226 Mass. 426. 

See also the C.J.S. title Insurance S 
230, and 32 C.J. p 1099 note 72~p 
1101 note 35. 

la. Black L.D. See U. S. v. John- 
ston, N.T., 8 S.Ct. 446, 454, 124 U.S. 
236, 31 L.Bd. 389. 

13. Can.—^Regr. v. Montreal Bank, 1 
Can.Exch. 154, 171. 

14- 111.—Off V. J. B. Inderrieden Co., 
74 ni.App. 106, 109. 

15. IlL—Off V. J. B Inderrieden Co., 
supra. 

16. Ala.—^Butts V. Brouffhton, 72 
Ala. 294, 298. 

17. U.S.—^Broderick v. Anderson, D. 
QN.T., 23 F.Supp. 488, 492. 

Mass.—Johnson v. Campbell, 120 
Mass. 449, 453. 

1«. Mich.—State v. Shawl, 272 N.W. 

876, 279 Mich. 476. 

19. Stroud Jud.D. 

90. H.D.—^Michlgan Idaho Lumber 
Co. V. Northern Fire & Marine Ins. 
Co.. 160 N.W. 130, 136, 36 N.D. 244. 

91. Engr.—^East Iiondon Waterworks 
Co. V. Leyton Sewer Authority, L. 
R. 6 Q,B. 669, 673. 

16 C.J. p 1339 note 15 [a]. 
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98. Ga.—Gibbs v. Tifton Cotton 
Mills, 82 S.E. 921, 923, 15 Ga-App. 
213. 

lowa.—^BZlrchoff v. Hohnsbehn Cream- 
ery Supply Co., 123 N.W. 210, 212, 
148 lowa 508. 

93. N.Y.—Schroeck v. Relss, 61 N.T. 

S. 1054, 1066, 46 App.Div. 602. 
24, U.S.—U. S. V. Nlcholls, N.Y., 22 
S.Ct. 918, 919, 186 U.S. 298, 46 L. 
Bd. 1173. 

95. U.S.—^U. S. V. Nlcholls, supra. 

26. Engr.—Ross v. Army, etc., Hotel 
Co., 34 Ch.D. 48. 

Fhxase deflued 

"A trust deed exeeuted by a trad- 
ing company to secure an issue of 
debentures.”—^Black L.D. 

Ganeval oorpoxatton xnortgage oonu 
pared 

Eng.—^Ross V. Army, etc., Hotel Co., 
34 Ch.D. 43. 

16 C.J. p 1340 note 42 [a]. 

27. Colo.—^Federal Life Ins. Co. v. 
Wells, 66 P.2d 936, 938, 98 Colo. 
455. 

28. U.S.—Carpenter v. Continental 
Casualty Co., C.C.A.S.D., 96 F.2d 
634, 638. 

29. Black L.D. 

'‘PouiLd oovert” is one that is 
closed or covered over, as distin- 
gruished from "pound overt," whieh is 
open overhead.—^Black L.D. 
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COYERT-COW 


implied or inferred, as a eovert coadition.^® In an- 
other sense, married, under the disability of mar- 
riage.3i 

OOVBBTURB. The condition or state of a woman 
while under the proteetion of her husband.32 Some- 
times used elliptically to describe the legal disabili¬ 
ty arising from such state,* ^ and in this sense de- 
fined as meaning a personal disability, springing 
from the conjugal relationjS^ the legal condition of 

a married woman.*^ 

. During covefture. While the marriage lasts.*® 
In a particular connection, it has been said that the 
term refers to coverture between a decedent sponse 
and surviving spouse and does not include the cov¬ 
erture of a prior marriage between the decedent 
and some other spouse,* 7 

OOVnr. A contrivanee between two to defraud or 
oheat a third;** a secret contrivanee between two 
or more persons to defraud and prejudice another 
of his rights.** 

OOVINOUS. Deceitful, or having the nature of, 
or tainted by, covini® 

cow. 

As a Kotin 

The female of bovine animals.41 While in ita 

90. Anderson Ii.D. 

31. Anderson L.D. 

Covert baron or eovert de baron— 
tbe status of a woman under the 
proteetion and influence of her hus- 
ban’d, her baron, or lord.—1 Black- 
stone Comiu. p 442. 

Perne covert—^Norman-Prench for 
a married woman, as belna under the 
wlngr, proteetion, or cover of her hus- 
band.—Hoker v. Boggs, 68 IlL 161, 

162. 

La feme que est covert de baron— 
the woman whlch [who] is covert of 
a husband.—^Black L.D., sub verbo 
Covert baron. 

38. 111.—Osbom V. Horlne, 19 IlL 124, 

125. 

33. Black L..D. 

34. Vt—Roberts v. Lund, 45 Vt 82. 

87. 

Blsabilities and privileges of cover¬ 
ture generally see the C.J.S. title 
Husband and Wlfe § 166 et seq, 
also 80 C.J. p 716 note 80 et seq. 

35. Me.—^Perkins v. Blethen, 78 A. 

574, 576, 107 Me. 443. 31 L.R.A..N.S., 

1148. 

83. Mo.—State v. Gulnotte, 57 S.W. 

281, 283, 156 Mo. 513, 50 L.R.A. 

787. 

19 CJ. p 838 note 97. 

87. N.J.—^in re MauFs Bstate, 174 A. 

216, 16 N.J.Eq. 479. 


general and ordinary sense the term means a ma¬ 
ture female of bovine animals,^* it may be used in 
a broader sense as including a heifer,^* unless the 
context or intent prevents such a liberal construc- 
tion.44 Further, in a very broad sense the term is 
sometimes used as including all bovine animals,^® 
but although colloquially “cow” may be, and under 
particular circumstanees has been, employed as a 
generic term denoting animals o£ the eattle or cow 
kind,^* yet, strietly speaking, it is distinguished 
from the true generic term which is “bos,” see Bos 
11 C.J.S. p 529 note 11. In particular connections, 
“cow^' has been eonstrued as referring to, or as in¬ 
cluding, a bull, see 12 C.J.S. p 557 note 27, a eow^s 
calf,47 a heifer or cow fourteen months old which 
had been bred,^* and a milch eow.^* “Cow,” has, 
itself, been held included within the meaning o£ 
various other terms.50 

Compared with, cr distinguished from: “Bull” 
see 12 C.J.S. p 557 note 28, “ox,”5i and “steer.”®* 

Milch cow. A cow giving, or in, milk, or kept for 
her milk.5* Moreover, in a particular connection, 
the term has been held to refer to cows suitable for, 
intended to be used for, and kept for, milch cows, 
regardless of whether at the time they are actually 
giving milk, and the term so used, may refer to a 
milch cow, temporarily dry, and to a heifer which 

indlctment, is definitive of sex, not 
condition; Is an Inclusive, not a re¬ 
strictive term.”—Brannon v. State, 
160 So. 726, 727, 26 Ala.App. 291. 

44. Conn.—^Daggett v. State, 4 Conn. 
60, 64, 10 Am.D. 100. 

15 C.J. p 1841 note 65. 

45. Okl.—Jones v. State, 136 P. 182, 
183, 137 P. 121, 10 OkLCr. 216. 

15 C.J. p 1341 note 66. 

46. Ark.—State v. Haller, 177 S.W. 
1138. 1139, 119 Ark. 603. 

47. Ky.—Stlrman v. Smlth, 10 SW. 
131, 132, 10 Ky.Li. 665. 

46. Mich.—^Parsons v. Kimmel, 173 
N.W. 539, 540, 206 Mich. 676. 

49. N.T.—^Brigham v. Bush, 33 Barb. 
596, 698, 600. 

50. Zncluded wlth siioh tenus os: 

(1) “Beast” see 10 C.J.S. p 220 
note 70. 

(2) “Beef” or 'TDeeve” see 10 C.J, 
S. p 226 note 19. 

(3) ‘‘Bovine*’ see 11 C.J.S. p 761 
note 20. 

51. Ala.—Tombigbee Valley R. Co, 
V. Wilks, 60 So. 669, 6 Ala.App. 473, 
474. 

BSL Pia.—Mobley v. State, 49 So. 941, 
942, 57 Fla. 22. 17 Ann.Cas. 786. 

53. Tex.—^Patterson v. Bngllsh, Civ. 
[ App., 142 S.W. 18, 19. 


38. Conn.—^Mix v. Muzzy, 28 Conn. 
186, 191. 

15 C.J. p 1340 note 64. 

SynonymouB wlth “fraud” see the C. 
J.S. title Fraud S 1, also 26 C.J. p 
1060 note 9. 

Compared wlth or distinguished from 
“collusion” see Colluslon 15 C.J.S. 
p 233 note 12. 

'<k>VilL OT ooUusloiL” 

Mass.—Cole v. Appelbury, 136 Mass. 
625, 529. 

39. Ind.—^Anderson v. Oscamp, App., 
36 N.E. 707, 708. 

15 C.J. p 1340 notes 58, 69. 

4a Black Li.D. ante. 

<^vhLOTLS acts” 

Ind.—^Anderson v. Oscamp, App., 86 
KE. 707, 708. 

41. AUl—^P lowerjs v. State, 66 So. 

36, 87, 1 AlsuApp. 262. 

Ark,—State v. McMinn, 34 Ark. 160, 
162. 

16 C.J. p 1341 note 62. 

40. Ala.—^Marsh v. State, 67 So. 387, 
3 Ala.App. 80. 

15 C.J. p 1341 note 68. 

43. Ala'.—^Parker v. State, 89 Ala. 
366, 366. 

15 C.J. p 1841 note 64.’ 

Use SrS sa inolnslv» texm 
“The necessary Inference from thls 
j holdlng [Parker v. State, supra] is 
I that the word ‘cow,* when used In an 
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has never been milked but is being raised to give 
milk.5^ 

Other phrases: “Cow or animal of the cow 
kind,”5® ‘‘one cow (bull),”®® and “range cow, tin- 
marked;”®'* also ‘‘to eaeh bousebolder . . . two 
i3ows,” 58 and “two cows and a calf^' see Calf 12 
C.J.S. p 882 note 75. 

As an Adjective 

Cow kind. A statutory phrase which in the ob- 
vions signifieation of the words has been constmed 
to include a steer, and indeed may well embrace ev- 
ery animal which is the offspring of the female of 
the bovine genus of animals.^^ 

Other phrases: “Cowrdoctor,”®^^ “cow house,”®^ 
“cow keeper,”®2 "cow-man,” “eow-pony,” and “cow- 

puncher.”®3 

COWABBIOiE. Defined by the Century Dictionary 
as meaning want of courage to face danger, diffi- 
culty, opposition, etc.; dread of exposure to harm 
or pain of any kind; fear of consequences; dis- 
honorable fear; pusillanimity.®^ In a partieular 
eonnection, “cowardice” has been defined as misbe- 
havior through fear with relation to some duty to 
be performed before an enemy.®® Imputation of 
eowardice as subject of libel and slander see the 
C.J.S. title libel and Slander § 31, also 36 C.J. 
p 1167 note 70. 

COWDASH. As a Scotch name for a young beast 
or cow see Colpindach 15 C-J.S. p 239 note 27. 

COWHEDE. The word is defined by the Century 
Dictionary as meaning the skin of a cow prepared 


21 C.J.S, 

for tanning, or the thick, coarse leather made from 
it. 

Phrase: “Good custom cowhide boots.”®® 

CE. See Cr. in Abbrevktions 1 CJT.S. p 276 note 6. 

0. E. See Abbreviations 1 CJf.S. p 276 note 5. 

CEAE. See the C.J.S. title Fish § 1, also 26 C.J. 
p 594 note 4 [a]. 

OEAGKED COEN". See Chop 14 C.J.S. p 1113 note 
67. 

OEACEEE. A machine used in the manufacture of 
rubber soles and heels and well known to the boot 
and shoe manufacturing industry.®^ 

OEACEIEG'. A Chemical process for separating the 
lighter atid heavier constituents of petroleum to 
produce gasoline, described as the conversion, by 
means of heat and usually pressure, of the com¬ 
plex hydrocaxbon molecules of the heavier oils into 
the molecular structure of the desired lighter oils;®* 
the decomposition of petroleum by heat and pres¬ 
sure, with the consequent breaking up of the mole¬ 
cules and the production of both lighter and heavi¬ 
er hydrocarbons, gasoline being a lighter hydrocar- 
bon produced by this Chemical action.®® 

CEACELINGS. The word is defined by the Cen¬ 
tury Dictionary as meaning the crisp residue of 
hogs’ fat after the lard has been tried out. In the 
production of lard, “cracklings,^^ it is said, including 
a large amount of ash and protein, are separated 


6^ Okl.—^Nelson v. Fightmaster, 44 
P. 2X3, 216, 4 Okl. 38. 

55b "Oow” and ‘Animal of tlio cow 
klad” coxnpaxed 

' “If the word *cow* as used In the 
above statute Includes or was in- 
tended to include both the male and 
the female of the bovine species, the 
words *or animal of the cow kind’ 
appearlng In the statute are of no 
Import and have no fleld of opera- 
tion. The truth Is that a cow is a 
female of bovine animals.*’—^Marsh 
V. State, 57 So. 387, 3 Ala.App. 80, 
81. 

sa. Ark.—state v. HaUer, 177 S.W. 
1138, 1139, 119 Ark. 603. 

67- Ark.—Jelfries v. State, 144 S.W. 
514, 516<, 102 Ark. 373. 

58. Mich.—^Parsons v. Klmmel, 173 
N.W. 639, 640, 206 Mlch. 676. 

59. Ala.—Watson v. State, 55 Ala. 
160. 


60. Ark.—State v. Haller, 177 S.W. 
1138, 1139, 119 Ark. 603. 

61. Zhdudea In “manslon” 

Conn.—State v. Brooks, 4 Conn. 446, 
448. 

68. Deflnltion 

“One whose husiness is to keep 
cows; a dairyman.”—Century D.—16 
C.J. p 1341 note 76. 

63. Ark.—State v. Haller, 177 S.W. 
1138, 1139, 119 Ark. 503. 

64. See 16 aj. p 1341 notes 68-71. 

65. Black L. D., citing 0'Brlen 
Courts Maitlal p 142. 

Mllltary offenses generally see Army 
and Navy § 64 d. 

68. A texm of no delinite meaning 

in a context in which the boots are 
referred to as “one half of said boots 
to be horse-hide legs, and one half 
to be good' kip-skin legs."—^Wait v. 
Pairbanks, Brayt, Vt., 77. 

67. XJ.S.—Grosjean v. Panther-Panco 
Rubber Co., D.C.Masa, 26 P.Supp. 
344,. 347. 


ea, XJ.S.—^Universal Oil Products Co. 
v. Skelly Oil Co., D.C.Del., 20 F.2d 
995. 

69. XJ.S.—^XTniversal Oil Products Co. 
v. Winkler-Koch Bngineering Co., 
D.C.Del., 6 P.Supp. 763, 764, 766. 

It l8 distingnlBhed from the physl- 
cal process of obtaining gasoline by 
distillation, the method followed in 
the earlier days before the use of 
combustion engines in motor vehicles 
had created the great demand for 
gasoline.—^XJniversal Oil Products Co. 
V. Skelly Oil Co., D.C.Del., 20 P.2d 
995—^Universal Oil Products Co. v. 
Winkler-Koch Bngineering Co., D.C. 
Del., 6 F.Supp. 763, 764. 

**CTaoklng tnbes” 

“Tubes ... in a furnace 
through which a mixture of fresh 
charging stock and reflux condensate 
is continuously flowing as a stream 
with enough liauid oil to wash the 
tubes and prevent the deposit of car- 
bon.”—^Universal Oil Products Co. v. 

, Winkler-Koch Bngineering Co., supra 
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from the liquid resulting from the eooking of the 
hogs’ fat tinder pressure for a eertain period.^® 

CRACE-IiOO or ORACE-OIt-LOO. See the C.J.S. 
title Gaming § 1, also 27 C J. p 971 text and note 
53 . 

OBAFT. 

As C nnniTig ' 

In this sense, the term is not a legal one, althongh 
often used in eonnection with snoh terms as “frand” 
and “artificp,” and defined as meaning guile; artful 
cunniiag; trickiness.^i 

As Trade or Occnpation 

Mannal oeenpation; some meohanic art in vhich 
the person practicing may acquire and exhibit dex- 
terity and skill;'^^ the occnpation or employment 
itself, a trade also the body of persons pnrsuing 
such a calling,74 hence a gnildJ® 

As Nantical Term 

A Vessel; ordinarily applied to water transport- 
ing conveyances of small character, generally en- 
gaged in coastwise or domestic navigation,'^® al¬ 
thongh the term is sometimes nsed to embraee ves- 
sels of ali sizes, especially all kinds of sailing ves- 
sels.'^'^ It has been held to inclnde a small pleasnre 
boat, withont deck, propelled by a small steam en- 
gine.^^ 

Wdter craft. A term applicable to the means of 
transportation by vater,"^® and defined by Webster 
International Dictionary as meaning any vessel or 
boat plying on water; vessels and boats colleetive- 
ly.80 Ordinarily, the term is applied to small ves¬ 
sels engaged in coastwise or domestic navigation,®! 
bnt it may be applied to a honseboat drawn np on 


the beach,82 and to a wharf boat,^® althongh it has 
been said that the term does not inclnde a dredge.®^ 

Other phrases: ‘^ay or river craft” see Bay 10 
C.J.S. p 214 note 74, "boat, air or water craft” see 
Boat 11 C.J.S. p 373 note 89, "fishing boat, craft, or 
vessel” see Collision § 53, "other small craft of light 
character” see Collision § 2 b note 69, and "steam- 
boat and water craft . . . or any building.”*® 

CBAFTSMAIT. One who practiees a handicraft.®® 

OBAMP. A common term well nnderstood to re¬ 
late to a painful affection of the muscles, and fre- 
qnently associated with an aente disease of the 
stomach or bowels; a sudden, involnntary, and 
highly painful eontraction of a mnsele or mnscles; 
a variety of tonie spasm; and it has been said that 
it is most freqnently experienced in the lower ex- 
tremeties, and is a common symptom of eertain af- 
fections, as of colica pictonnm and cholera morbns. 
Several of these painfnl contractions generally oq- 
cnr successively, so that the word "cramps” is nsed 
to designate the disease.®*^ 

Cramp of the stomach. A sndden, violent, and 
most painfnl affection of the stomach, with sense of 
constriction in the epigastrinm.*® 

Cramp ctcre. A term* descriptive of the pnrpose 
and character of a medicine.®® 

CBANXi. Sometimes called a "traveler;”®® and de¬ 
fined by the Standard Dictionary as meaning a 
hoisting machine having the added capacity of mov- 
ing a load in a horizontal or lateral direetion.®^ 
Even when operated by hand, it has been held to 
be a "machine.”®® 

CBANAGhE. A hberty to nse a erane for drawing 
np goods and wares of burden from ships and ves- 


70i Pa.—Commonwealth v. Pried & 
Reineman Fackingr Co., 198 A. 801, 
802, 830 Pa. 124. 

71. Black Ii.D. 

See also Art 6 C.J.S. p 772 note 11. 

72. Qa.—Qanahl v. Shore, 24 Ga. 17, 
23. 

Blmllarly ezpressed 

“A trade or occupation ot the kind 
reduirmg sklll and tralning, partic- 
ularly manual skill combined with a 
knowledge of the principies of the 
art.”—Cole v. Commonwealth, 193 
S.B. 517, 619, 169 Va. 868. 

73. Bouvier Li.D. 

Dlstlngnished ftom “pTOfesslon” 

111.—Babcock v. Nudelman, 12 N.B. 

2d 685, 637, 367 111. 626. 

74. Va.—Cole v. Commonwealth, 193 
S.E. 517, 519, 169 Va. 868. 


75. Black Ii.D. 

76. U.S.—The Saxon, I>.C.S.a, 269 F. 
689, 641. 

77. Va.—^The Wenonah, 21 Gratt. 
685, 693, 62 Va. 685. 693. 

7a U.S.—U. S. V. The Mollie, C.C. 
Tex., 26 F.Cas.No.16,796, 2 Woods 
818. 

79. U.S.—The Saxon, D.C.S.C., 269 
F. 639, 641. 

sa See 67 C.J. p 641 note 70. 
81. U.S.—^The Saxon, supra. 

88. 111.—Nagel v. People, 82 N.E. 
315, 318, 229 Bl. 598. 

83. Ohio.—Gaff v. Flescher, 33 Ohio 
St. 107, 114. 

94. Mich.—^Bartlett v. Steam Bredge 
No. 14, 64 N.W. 951, 107 Mich. 74, 
61 Am.S.R. 314. 
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86, Wash.—State v. Sufferin, 32 P. 
1021. 6 Wash. 107. 

86L ICan.—State v. Ottawa, 113 P. 

391, 893, 84 Kan. 100. 

Compared with “artificer,” “artisan,” 
“laborer,” “mechanlc,” and “work- 
man" see Artiflcer 6 C.J.S. p 778 
note 73. 

87, U.S.—^L. H. Harris Drug Co. v. 
Stucky, aC.Pa., 46 F. 624, 626, 

16 C.J. p 1343 note 6. 

88, U.S.—^L. H. Harris Drug Co. v. 
Stucky, supra. 

S9. U.S.—Li. H. Harris Drug Co. v. 
Stucky, supra. 

90. Kan,—Seeds v. American Bndge 
Co., 76 P. 480, 481, 68 Kan. 522, 

91. See 15 C.J. p 1343 note 14. 

92. Ind.—Crawford & McOrimmon 
, Co. v. Gose, Ind.App., 82 N.S. 884» 
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sels, at any creek of tke sea, or wharf, onto the 
land, and to make a profit of doing so. It also sig- 
nides the money paid and taken for the Service.®^ 

CBANK. Defined by Webster New International 
Dictionary, in its primary mechanical sense, as a 
bent portion of an axle, or shaft, or an arm keyed 
at rigbt angles to tbe end of a shaft, by which mo- 
tion is imparted to or received from it.^^ In a de- 
rived or secondary sense, some strange action, 
cansed by a twist of jndgment; a caprice; a whim; 
a crotchet; a vagary; also violent of temper; sub- 
ject to sndden cranks.®^ 

CBAPIi. A material of silk, to which a certain res- 
inous substance has been applied; bnt it is said 
that neither the merchant nor the ordinary bnyer 
nnderstands silk and erape to be identical.^® 

CRAPS and CRAP TABLE. See the C.J.S. title, 
Gaming § 1, also 27 C.J. p 987 text and note 7, 
and p 971 notes 54-58. 

OEASS NEGUGENCE. A vtdgar term, for which, 
however, there is classical authority, meaning neg- 
ligence where there is a plain duty to do or to ab- 
stain from doing a particular thing, and abstention 
from action, or action such as the conrt wonld be 
jnstified in holding to be mischievons or reekless.^^ 

CRASSUS, GRASSA, CRASSUM. The Latin ad¬ 
jective, meaning largej gross; excessive; ex- 

treme.98 


CRASTINO. A Latin term meaning literally «to- 
morrow,"®® on the morrow, or the day after.l A 
title formerly given to the retnm days of writs, 
days in bank, or appearance days in the courts at 
Westminster,^ 

CRATE. An incasement which is not nsually of 
permanent valne, such as is ordinarily nsed for the 
convenient transportation of its contents.3 

CRATES. An iron gate before a prison,^ 

CRAVE» To ask or to demand, as to crave oyer.B 

CRAVEN. In old English law, a word of disgrace 
and obloquy, pronounced on either Champion, in the 
ancient trial by battle, proving recreant, that is 
yielding.® 

CRAVENETTE CLOTH. A woolen or worsted 
cloth which has been subjected to a process intend- 
ed to make it rain repellent.^ 

CRAWFISH or CRATFISB;. See the C.J.S. title 
Fish § 1, also 26 C.J. p 594 note 4 [b]. 

CRAZY. See the C.J.S. title Insane Persons §§ 
1, 2, also 32 C.J. p 603 notes 19, 20. 

CREAM. A specidc article of commerce which is 
separated and manufactured from milk by a cen- 
trifngal process, or by a natnral process.^ Figura- 
tively it is also nsed to signify the best part of a 
thing, as the cream of a story.® 


93. Black Ij.D. 

15 C-J- p 1343 note ll. 

94^ Chrank kaxLsrex 
A term used to designate an appll- 
ance pertaintng to a bicycle, com- 
posed of a aleeve, cones, cups, cranks, 
sprocket, etc.—^Rogers v. Beckricli, 61 
N.T.S. 725, 46 App.Div. 429, 430. 

95. U.S.—Walker v. Tribune Co., C. 

C.I11., 29 F. 827, 828, 829. 

STot necessaxlly defamatoxy 

“It is not a word wbich, by Its 
common meaning in the Fngllsh lan- 
guage, imports that a person has 
been guilty of a crime, or exposes 
him to hatred, contempt, ridicule 
obloquy, or which would tend to in¬ 
jure him in his trade or professlon.** 
—^Walker v. Tribune Co., supra. 

96; U.S.—^Arthur v. Morrison, W.T., 
96 U.S. 108, 110, 24 L.Ed. 764. 
“Crape veir* see the C.J.S. title 
Customs Dutles § 43, also 17 C.J. p 
576 note 78 [a]. 

97. Bng.—^In re Liverpool Household 
Stores Assoc., Ltd., 59 L.J.Ch. 616, 
618. 


Oxassa Ignonuatia 
Gross ignorance.—Secure v. Pren- 
tice, 8 Bast 348, 352, 103 Reprint 376. 
Crassa negUgentia 
Gross negligence; a phrase which 
has been defined to mean the absence 
of ordinary care and diligence ade- 
quate to the particular case.—^Hun v. 
Cary, 82 N.T. 65, 72, 37 AcouR. 646. 
3bata culpa et crassa nagUgeiLtla 
A term which both by the civll and 
common-law approzimates to and in 
many Instances cannot be distln- 
guished from “dolus malus,’* or mis- 
conduct.—^In re Hali, 2 M. & G. 847, 
852, 40 B.C.L. 886, 138 Reprint 987. 

Bouvler Ii.D. 

1. Black Li.D. 

2. Burrlll L.D., citlng 3 Blackstone 
Comm. p 227. 

15 C.J. p 1344 note 37. 

Reasoa for taking seoond day 

“The retum day ©f writs [was the 
second day of the term], because the 
flrst day of the term was always 
some sainfs day, and writs were re- 
turnable on the day after.”—^Black h. 
D. 


3- U.S.—U. S. V. Nicholls, N.T., 22 

S.Ct. 918, 919, 186 U.S. 298, 46 L.Ed. 
1173. 

4. Black Li.D. 

5. Black L.D. 

15 C.J. p 1344 note 40. 

6. Black L.D. 

Effeot 

“Glanville calls it ‘infestum et In¬ 
verecundum verbum.’ His condemna- 
tion was ‘amittere liberam legem,’ i. 
e., to become infamous, and not to be 
accounted 'liber et legalis homo,’ 
being supposed by the event to have 
been proved forswom, and not fit 
to be put upon a jury or admitted as 
a witness.’’—^Black L.D. 

7. WaterpxQof quallty 

“Cravenette is not absolutely wa- 
terproof. . . . Nevertheless for 

ali ordinary uses it is waterproof and 
that term is properly used in de- 
scribing it.’*—U. S. v. Brown, N.T., 
136 F. 660, 661, 69 C.C.A 260. 

8. Mass.—Commonweaith v. Blm 
Farm Milk Co., 108 N.H. 911, 221 
Mass. 68,. 69. 

9. U.S.—^Price Baking-Powder Co. v. 
Fyfe, C.C.Minn., 45 F. 799, 800. 


96. Black L.D. 
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Cow^ared with 

Creant of codfish, Skinned and boned fish, which 
is subjected to a further process of cutting or shred- 
ding.^^ 

Cream of tartar. A commercial pbrase applied to 
tartar when pure.i 2 

Other phrases: "Cream Baking Powder,”i3 
"cream butter” see Bntter 12 C.J.S. p 862 note 93, 
and "ice cream plant.”i4 

OBBAMAJiT BBEAD. A bread containing milk 
and malt, the surfaee of whieb is steam glazed.^® 

GBBAMEB. a foreign mercTbant; bnt generally 
taken for one wbo bas a stall in a fair or market,^® 

0BBAMBB7. Early definitions of the term are 
a faetory where cream from milk with or without 
the addition of salt and coloring matter is churned 
into bntter a place where bntter is made regard- 
less of the size and capacity of the faetory that 
makes it.^^ Following the proeessing of milk into 
a variety of prodnets other than bntter, "ereamery” 
has more recently been defined as meaning an es- 
tablishment where bntter and cheese are made or 
where milk and cream are sold or prepared for mar- 
ketj an establishment where milV or cream is proc- 
essed whether bntter is made therein or not; a 
place or apparatns in which milk is set for cream- 
ing; also, rarely, the work of snch an establish- 
ment.i® 


Creamery operated by power, A piant where raw 
milk is reeeived and pastenrized, separated, bottled, 
and otherwise processed for market by power-driv- 
en maehineryj^o a piant where milk and cream are 
reeeived, processed, and prepared for market, either 
as snch or in the form of bntter or other dairy prod¬ 
nets, and where machinery and power are employed 
for snch pnrpose.^^ 

Creamery operations, Operations connected with 
the making of a creamery prodnet at the place of 
its operation. The operation of the creamery is 
over when creamery prodnets are prodnced and are 
separated from creamery operations by being sent 
to other places for sale.22 

Other phrases: "Creamery or cheese plant,’'^3 
and "operating a creameryand also "operate 

creameries.”25 

OBEAMUS. Literally ^*We create.” One of the 
words by which a Corporation in England was for- 
merly ereated by the king.26 

CBEANOE. In French law, a claim or debt; also 
belief, credit, or faith.27 

CBEAM'SOB. One who tmsts or gives credit j a 

ereditor.28 

CBEATE. 

Present Tense 

To bring or call into being or existence some- 
thing that did not exist before,29 to make or pro- 


10. "Oenerlcallyi xuUk and cream are 

the same thing.”—Commonwealth v. 
Elm Farm Milk Co., 108 N.B. 911, 221 
Mass. 68. 

Statntory une 

“The word ‘milk* ... Is shown 
by section 7 to include milk from 
which no part of the cream has been 
removed, and we are of opinion that 
It is used as a general name, and in 
a sense hroad enougrh to include 
cream.”—Commonwealth v. Gordon, 
88 N.E. 709, 159 Mass. 8. 

11. U.S.—Teed v. U. S., C.C.N.T., 126 
F. 447, 448. 

12. U.S.—^Price Baking-Powder Co. 
V. Fyfe, C.C.Minn., 46 F. 799, 800. 

13. U.S.—Price Bakingr-Powder Co. 
V. Fyfe, supra. 

WL As «a creamery operated by pow¬ 
er»» 

*‘An ice cream piant [is] both a 
‘faetory , . . where machinery is 
used’ and ‘a creamery operated by 
power.* ”—^Allen v. State Industrial 
Commission, 83 P.2d 808, 810, 183 
Okl. 585. 

As '»a creamery or oheeee piant” 

A company whose “principal manu- 


factured product is ice cream in its 
various forms” is a “creamery or 
cheese piant” within the meaning of 
that statutory phrase. 

Ga.—-Mlller v. Pitts, 177 S.B. 687, 688, 
179 Ga. 789. 

Okl.—^Beatrice Creamery Co. v. State 
Industrial Commission, 49 F.2d 
1094, 1096, 174 Okl. 101—Pawnee 
Ice Cream Co. v. Price, 23 P.2d 168, 
169, 164 Okl. 120. 

15- Mass.—George G. Fox Co. v. 
Glynn, 78 N.E. §9, 90, 191 Mass. 
344, 114 Am.S.R. 619, 9 Ii.R.A.,N. 
S., 1096. 

16, Black L.D. 

17. Okl.—^Allen v. State Industrial 
Commission, 83 P.2d 808, 810, 183 
Okl. 586. 

18y III.—^Elgrin Butter Co. v. Elgin 
Creamery Co., 40 N.E. 616, 617, 166 
111. 127. 

19. Okl.—^Allen v. State Industrial 
Commission, 83 P.2d 808, 809, 183 
Okl. 685. 

ao. Okl.—^Beatrlce Creamery Co. v. 
State Industrial Commission, 49 P. 
2d 1094,. 174 Okl. 101. 
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21. Okl.—^Allen v. State Industrial 
Commission, 83 P.2d 808, 810, 183 
Okl. 585. 

22. N.T.—^Neubeck v. Doscher, 199 
N.T.S. 203, 206, 204 App.Div. 617. 

Okl.—Allen v. State Industrial Com¬ 
mission, 83 P.2d 808, 809, 183 Okl. 
685. 

23. Ga.—^Mlller v. Pitts, 177 S.B. 
587, 179 Ga. 789. 

24k »»l>eallng in milk” dlstlnguislied 

N.T.—^Neubeck v. Doscher, 199 N.T. 
S. 203, 206, 204 App.Div. 617. 

25. 111.—^Elgin Butter Co. v. Elgin 
Creamery Co., 40 N.E. 616, 617, 166 
IU. 127. 

26. Black D.D,, citing 1 Blackstone 
Comm. p 473. 

27. Black Ii.D. 

28. Black Li.D. 

26. Cal.—Jameson v, Chanslor-Can- 
field Midway Oil Co., 167 P. 369, 
370, 176 Cal. 1. 

Md.—Town of Westemport v. Green, 
124 A. 403, 404, 144 Md. 85. 

Mont.—^Mltchell v. Bankmg Corpora¬ 
tion of Montana, 273 P. 1065, 1068, 
83 Mont. 581. 



CREATE—CBEATION 


duce.*® 

Equivalents or synonyms: "Establish,”®^'and ^^n- 

Compared withj or distingiiished from: ^'Amend" 
see Amend 3 C.J.S. p 1039 note 37, "assume, ”33 «de- 
clare,”3^ 'Mesignate,”36 "maintain,^*®® and "regn- 

late”37 

Phrases: "Create a cliarter,”38 ‘^create an of¬ 
fice,”39 <<ereate any debt or debts,”^® "create any 
ofi&ce,”^^ "create any vested rigbt or interest,”^^ 
^^create a subdivision,”^® "create a trust,”^^ and 

^‘create or assnme.”^® For other phrases see 15 C. 
J. p 1344 note 64-p 1345 note 74. 

Greated 

The past tense has been eompared with, or dis- 
tingnished from, "deelared.”^® 

Phrases: "After liability is 'created,'"after 
. . . the liability was ereated,”^* "claim . . . 


21 C.J.S. 

then 'created,' "created and manifested,”50 
ated by law,”5i "created by this aet,”52 "created or 
eontinued,”33 "created or declared,”®^ "created or 
declared by operation of law,”55 "created, snfiered, 
assumed, or agreed to,”56 "first created,”37 "habili- 
ty . . . created,”33 "lien ‘created,’ ”3® "Hen cre¬ 
ated by the statute itself,”®® "mortgage . . . cre¬ 
ated and recorded,”®! "newly created,”®^ "ofice cre¬ 
ated,”3® “right . . . 'created’ by the contract,”64 
and "right created in favor of several persons.”65 
For other phrases see 15 C.J. p 1345 notes 75-92. 

Greating 

Phrases: "Greating a liability,”®3 and "creating 
the office.”®*^ 

/ 

GBEATION. Defined by the Standard Dictionary 
as meaning an act of construction, physieal or men- 
taL®3 It has been said that the act of creation is 
not and cannot be- complete until the thing is 


Pa.—Commonwealth v. Beesc, 143 A. 
127, 129, 293 Pa. 398—Readlng v. 
Shepp, 2 Pa.DIst. 137, 141. 

16 C.J. p 1344 notes 66-60. 

3a Ind.—^Indlanapolia v. Navin, 47 
l^TPI. 526, 528, 61 N.B. 80, 151 Ind. 
139, 41 L.R.A. 337, 344. 

15 aJ. P 1344 notes 62, 63. 

31. m.—People ex rei. Gill v. De- 
vine Realty Trust, 9 N.E.2d 251, 
264, 266 111. 418. 

32. Cal.—Vandesrrlft v. Rlley, 16 P. 
2d 734, 736. 

33. Ohlo.—Tlffln v. Giiffitli, 77 N.E. 
1075, 1076, 74 Ohio St. 219. 

34i Nev.—Sime v, Howard, 4 Nev. 
473, 484. 

35. Tex.—^Ex parte Heinnan, 78 S. 
W. 349, 352, 46 Tex.Cr. 632. 

36. IU.—People ex rei. Gill v. Devlne 
Bealty Trust, 9 NJS.2d 261, 254, 
266 111. 418. 

37. N.J.—Taylor v. Lambertville, 10 
A. 809, 811, 48 N.J.Bq. 107. 

15 C.J. p 1345 note 83 [a]. 

3& ^'Bxteiid a obarfeer'* and "renew 
a chartar” distinfirnlslied 
Pa.—ISdoers y. Beadin?, 21 Pa. 188, 
201 . 

15 C.J. p 1846 note 90 [a]. 

39. Ohio.—State v. PoweU, 142 N.E. 
401, 403, 109 Ohlo St. 383. 

40, MXoonr any indahtedneM*' synoxu 
ymons 

Cal.—VandersTift y. Biley, 16 P.2d 
734. 736. 

^ CaL-^Davls v. Los Ansreles 
County, 84 P.2d 1034, 1040, 12 Cal. 
2d 412. 

15 C.J. p 1346 note 70. 

4Sto Cal.—^Davis v. Los Anheles 
County, supra. 


43. ‘a}e8ignate a sabdivislon.” dlstln* 
gtilshed 

Tex—^Ex parte Heyman, 78 S.W. 349, 
362, 46 Tex.Cr. 632. 

44b "Oeolare a trust*’ dlstlngiilshad 

Nev.—Sime v. Howard, 4 Nev. 473, 
484. 

46. Ohlo.—TUBln v. Grifflth. 77 N.B. 
1075, 1076, 74 Ohlo St. 219. 

48. Me.—^McClellan v. McClellan, 65 
Me. 500, 505. 

47. Cal.—^Blchardson v. Bamum, 77 
P.2d 1081, 11 Cal.2d 776—Bichard- 
son V. Bushy, 77 P.2d 1081, 11 Cal. 
2d 774. 

48L Mont.—^Mltchell v. Banking Cor¬ 
poration of Montana, 273 P, 1066, 
1068, 83 Mont 581. 

49l Mont—^Mltchell v. Banking: Cor¬ 
poration of Montana, 22 P.2d 176, 
178, 94 Mont 166. 

50u "Created or declared” dlstliu 
guished 

Me.—^McClellan v. McClellan, 65 Me. 
500, 505. 

51. N.T.—^Board of Education of Un¬ 
ion Free School* Dist. No. Slx of 
Town of Greenbursrh v. Town of 
Greeuburgh, 18 N.E.2d 768, 770, 277 
N.T. 198. 

Okl.—Green-Boots Const Co, v. State 
Hlirhway Commission, 281 P. 220, 
139 Okl. 108. 

16 C.J. p 1345 note 82. 

53. Pa.—Commonwealth v. Beese, 
143 A. 127, 129, 293 Pa. 398. 

53. Flo.—State ex rei. Landls v. 
Blrd, 163 So. 248, 264, 120 Fla. 780. 

54. Me.—^McClellan v. McClellan, 65 
Me. 600, 605. 

^'Created and manifested** distin- 
gulshed see supra note 60. 

1038. 


55. N.D.—^Amtson v. First National 
Bank, 167 N.W. 760, 763, 89 N.D. 
408, Ii.B.A1918F 1038. 

56. N.T.—First Nat. Bank & Trust 
Co. of Port Chester v. New York 

• Tltle Ins. Co., 12 N.Y.S.2d 703, 709. 

57. "Newly created” Bynonymous 
Pa.—Commonwealth v. Beese, 148 A. 

127, 129, 298 Pa. 398. 

69, Cal.—^Blchardson v. Cralgr, 77 P. 

2d 1077, 1080, 11 Cal.2d 131. 

59. •rsAin. ‘acquired’” dlstliLfiriilshed 
U.S.—^U. S. v. Humberd, D.aKan., 80 
F.2d 413, 415. 

"Jjien ‘asslfirned’” dlstlngulshed 
U.S.—^U. S. v. Humberd, supra. 

ea U.S.—^McGonlgrle V. Foutch, C.C. 
A.Mo., 51 F.2d 466, 461. 

61. U.S.—John Murtland, Inc., v. 
Bmpire Trust Co., C.C.AN.J., 39 
F.2d 341, 344. 

62. Pa.—Commonwealth v. Beese, 
143 A. 127, 129, 393 Pa. 898. 

“First created” synonymous see su¬ 
pra note 57. 

63. Mass.—In re Opinlon of the 
Justlces, 21 N.E.2d 651, 557. 

64b CaL—Jameson v. Chanslor-Can- 
fleld Mldway Oil Co., 167 P. 369, 
370, 176 Cal. 1. 

65. Cal.—Jameson v. Chanslor-Can- 
field Mldway Oil Co., supra. 

ea La.—State ex rei. Porterie v. 
Board of Liquidatlon of State Debt, 
182 So. 661, 669, 190 La. 520. 

67. Md.—^Town of Westemport v. 

Green, 124 A. 403, 404, 144 Md. 85. 
“nnposlng* iisw duty” dlstlugulslied 
Md.—Town of Westemport v. Green, 
supra. 

6 a See 15 C.J. p 1346 note 97. 
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CBEATION-<IBEDIBLE 


brought into being and exists.®^ As to ereation of 
partieular entities, relations, or statns see sncli C.J. 
S. tities as Agency §§ 20, 28; Counties § 5; Courts 
§ 120; Officers § 8, also 46 C.J. p 933 note 56-p 934 
note 66; Powers § 9, also 49 C.J. p 1253 notes 68- 
73; Schools and School Districts § 27, also 56 C.J. 
p 197 note 22-p 205 note 87; Towns §§ 6, 8, also 63 
C.J. p 102 notes 46-60; and Trusts §§ 22^ also 
65 CJ. p 231 note 67-p 318 note 27. 

Phrases: ^'Creation of a dcht,”*^® "ereation of a 
lien,”'^^ “ereation of a new debt,”'^^ «ereation of 
any obstruetion,”73 a^d “ereation of the liability.”^^ 

GEEATIV£ FBANCHISE. See Corporations § 69. 

CBEATT7BE. Deflned by the Centnry Dietionary 
as meaning a living created being; an animal or 
animate being. 

Phrases: “Creature aforesaid so impounded,”^®* 
“reasonable creature,”'^ 7 an^ ^^easonable creature 
in being.”*^® 

OBEDEJTTIALS. In intemational law, the Instru¬ 
ments whieh authorize and establish a public min¬ 
ister in his character with the state or prinee to 
whom they are addressed.^® 

CBEDIBILITY. An ordinary English word, mean¬ 
ing entitled to credit or beliefworthiness of be- 
lief.®^ As applied to witnesses see the C.J.S. title 


Witnesses § 458, also 70 C.J. p 759 note 8—p 760 
note 27. 

Compared with, or distinguished from: “Compe- 
tency” see Competeney 15 C.J.S. p 659 note 64, and 
“eredit.”®^ 

CBEDIBLE. Entitled to confidence, trustworthy, 
worthy of belief or of credit;®® so natural, reason¬ 
able, and probable, in view of the transaetion whieh 
it describes or to whieh it relates, as to make it 
easy to believe it.®^ As applied to a “story,” it 
may signify worthy of belief, or probable, only, or 
barely not ineredible.®® As applied to a witness, 
the Word “credible” has a legal and .well-defined 
meaning, sdgnifying deserving of eonfidence;®® par- 
tieularly as used in statutes conceming the attes- 
tation of wills see the C.J.S. title Wills § 185, also 
68 C.J. p 674 note 44 and 15 C.J. p 1347 notes 17- 
20. It has been held synonymous with “competent” 
see Competent 15 C.J.S. p 660 note 88, but has been 
compared with, or distinguished from, “credita- 
ble,”®7 and “reputable.”®® 

Credible person. In the legal sense, a person 
whose known standing or reputation in the com- 
munity for veracity and reliability entities him to 
belief by a reasonably prudent person,®® one worthy 
of belief or entitled to credit;®® a person compe¬ 
tent to give evidence and worthy of belief ;®i a per¬ 
son who is not only truthful, in the ordinary ae- 
ceptation of the term, but who, from motives, in- 
tent, feelings, or relationship to the party, and the 


69. Cal.—People v. California Fish 
Co., 138 P. 79, 91, 166 Cal. 676. 

70. Wash,—Twlchell v. City of Seat- 
tle, 179 P. 127. 129, 106 Wash. 32. 

71. IT.S.—Central Hanover Bank & 
Trust Co, V. United Traction Co., 
C.C.A.N.T., 95 P.2d 60, 66. 

72. Ala.—In re Opinions of the Jus- 
tloes, 126 So. 161, 220 Ala. 639. 

73L U.S.—^U. S. V. Bridgeport Tow- 
ing Line, D.C.Conn., 15 r.2d 240, 
241. 

N.T.—^Phoenix Constr. Co. v. Corneli 
Steamboat Co., 103 N.H. 891, 893, 
210 N.T. 118, 118. 

74. Wash.—McClain v. Church, 289 
P. 88, 90, 76 Wash. 170. 

“Aoomal of canse of acUon. to ea- 
force th» Uahillty” dlstlngnlBhed 

Cal.—^Richardson v. Craig, 77 P.2d 
1077, 1080, 11 Cal.2d 131. 

75. See 16 C.J. p 1346 notes 3, 4. 

Oattle inolnded 

Conn.—Whitlock v. West, 26 Conn. 
406, 415. 

7a Conn.—Whitlock v. West, supra. 

77. Term deflued and held to Include 

“A human being," and. In a partio- 


ular connection, held to include *‘a 
lunatlc, an idiot, or even a child un- 
bom ... as much as ... a 
philosopher,” Also held to Include 
"a slave,"—State v. Jones, 1 Mlss. 83, 

85. 

78. Bzlstenee Independent of mother 

"In order to become ‘a reasonable 
creature 'In being,' a child must be 
bom alive. . . . Ordinarily, if the 
child has breathed, this would Show 
Independent life. But this test Is 
not infallible,"—^Morgan v. State, 266 
S.W. 433, 484, 148 Tenn. 417. 

78. Black L.D. 

Production and recognition of letters 
of credence as beginnlng of ambas- 
sadorial mission see Ambassadors 
and Consuis § 6 a. 

80l VL—Smlth V. Jones, 34 A. 424, 
68 Vt. 132. 

81. N.C.—State v. Green, 122 S.B. 
178, 179, 187 N.C. 466. 

Tex.—^Barber v. State, 142 S.W. 677, 
681, 64 Tex.Cr. 96, 103. 

82. Tex.—^Dooley v. State, >108 S.W. 
676, 52 TeiCr. 491, 492. 

83. Mlss.—^Loeb v. State, 98 So. 449, 
461, 133 Miss. 883. 

16 C.J. P 1346 notes 11-16. 
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84. R.I.—Taylor v. Taylor, 90 A. 
746, 761. 

15 C.J. p 1346 note 16. 

86 . N.C.—Noland v. McCracken, 18 
N.C. 694, 696.* 

se. Miss.—^Loeb v. State, 98 So. 449, 
451, 133 Mlss. 883. 

N.C.—^Noland v. McCracken, 18 N.C. 
694, 696. 

See also the C.J.S. title Witnesses S 
458, and 15 C.J. p 1347 note 30-p 
1348 note 65. 

87. Me.—In re Marston, 8 A. 87, 
94, 79 Me. 26. 

88 . Ark.—^Dewein v. State, 179 S.W. 
346, 347, 120 Ark. 302. 

8 ^ Miss.—McGowan v. State, 186 So. 
826, 829. 

90. W.Va.—^Peck v. Chambers, 28 S. 
E. 706, 708, 44 W.Va. 270. 

91- Ark.—^Dewein v. State, 179 S.W. 

346, 347, 120 Ark. 302. 

Miss.—Loeb v. State, 98 So. 449, 461, 
133 Miss. 883. 

Tex.—^Burleson v. State, 100 S.W,2d 
1019, 1020, 123 Tex.Cr. 676—Halba- 
dier V. State, 220 S.W. 85, 86, 87 Tex. 
Cr. 129—Jones v. State, 126 S.W. 
i 914, 58 Tex.Cr. 313, 314. 



CBEDIBLE--CBEDIT 
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like, and his opportunities and means of knowledge, 
TTonld be likely to testify to the truth;®^ a compe¬ 
tent witness, as well as one worthy of belief.^3 it 
has been said that one Trho lacks knowledge on the 
subject imder investigation is not a credible person 
to be accepted as worthy of belief in that particu- 
lar inquiry;®^ and where it appears that a personas 
means of knowledge are not sufficient to support 
the statements made in an affidavit, he is not a 
credible person within the statutory meaning of the 
term.9S 

Credible witness. As equivalent to "competent 
witness” and as meaning one who, being competent 
to testify, is deemed worthy of belief, see the C.J.S. 
tities Wills § 185, also 68 C J. p 674 note 42-p 675 
note 55, and 15 C.J. p 1347 note 17-20, Witnesses § 
458, also 15 C.J. p 1347 note 30-p 1348 note 55, and 
as used in perjury prosecutions see the C.J.S. title 
Perjury § 69, also 48 C.J. p 902 note 53. 

Other phrases: "Cre^ble attesting witnesses,”^® 
“credible evidenee,”^^ and “disinterested and credi- 
ble.”98 

OiREDIBLY. The statement, as in a pleading or af- 
fidavit, that one is “credibly inf ormed and verily be- 
lieves” such and sueh facts, means that, having no 
• direct personal knowledge of the matter in question, 
he has derived his Information with regard to it 
from anthentio sourees or from the statements of 
persons who are not only credible in the sense of 
being tmstworthy, but also informed as to the par- 
ticular matter or conversant with it.^9 


CREDIT. 

As a Nonn 

-^In CreneraL The term is derived from the Lat- 

in “credere,” to trust,i and its meaning is perfectly 
well understood in commercial circles.^ 

-^Belief or Trast. In this sense, “credit” has 

been defined primarily as meaning belief, faith, re- 
liance on the truth or reality of something, and 
trust;3 tmst given or received from one to anoth- 
er, and the like;^ and, derivatively, as meaning the 
capacity of being trasted,® trustworthiness, or that 
which procures or adds to reputation or esteem.® 
In an enlarged sense, the term may be employed as 
referring to a personas standing as a Citizen in a 
community in which he lives that influence con- 
nected with certain social positions.^ More specif- 
cally, in its commercial application, “credit” is the 
antonym of “cash” see Cash 14 C.J.S. p 18 note 69, 
denoting, or referring to, the time allowed by the 
creditor for the payment of goods sold by him to 
the debtor;^ a basis on which one may trade as he 
desires without payment, to the extent limited;^^ 
the means by which a person can secure money with 
which to pay his debts or to carry on his business;^^ 
or security for the meeting of his obligations by the 
holder of the credit.^^ The term implies not mere- 
ly the sale of goods or the loaning of money, but 
faith in the trustworthiness of the one to whom 
patronage is given,l8 that one is able, or may 
be compelled^ to pay;i^ and has been defined as 
meaning a good reputation and the confidence of 
the business community, in the borrowerji® hence 


92. Tez.—^Dunn v. State, 7 Tez.App. 
600, 605, 606. 

"Txnthjfiil xnan.” distiii^tilslkAd. 

Tex.—^Dunn v. State, supra. 

83b Tez.—^Thomas v. State, 14 Tez. 
App. 70, 72. 

9A. Ark.—^Adams v. State, 20 S.W. 
2a 130, 133, 179 Ark. 1047—Brown 
V. State. 203 S.W. 1031, 184 Ark. 
597—Van Caznp v. State, 189 S.W. 
173, 174, 125 Ark. 632—Deweln v. 
State. 179 S.W. 346, 347, 120 Ark. 
302. 

95. Okl.—Tumer v. State, 111 P. 988, 
992, 4 Okl.Gr. 164. 

96L Me.—Clark et al.. Appellante, 95 
A. 517, 114 Me. 105, Ann.Cas.l9l7A 
837. 

97. Wis.—^Hills Dry Goods Co. v. 
Industria! Commission, 258 N.W. 
336, 339, 217 Wis. 76. 

96. Me.—^Warren v. Baxter, 48 Me. 
193, 195. 

99, Black L.D. 

See also the C.J.S. tities Affidavits S 
26 a, and Pleadina § 183, also 49 G. 
J. p 309 notes 94-8. 


1. XJ.S.—^In re Ford, D.C.Wash., 14 
F,2d 848, 849. 

111.—Lucas V. People, 75 IllA.pp. 662, 
665. 

2. N.T.—Alnis V. Ayres, 16 N.T.S. 
905, 908, 62 Hun 376. 

3. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 615, 94 Mont. 
355. 

15 C.J. p 1351 note 99. 

4. Ark.—^Brandon v. Teakle, 50 S.W. 
1004, 1005, 66 Ark. 377. 

5. N.T.—Bank of United States v. 

Drapkin & Goldbergr Const. Co., 11 
N.Y.S.2d 334, 337—Richard v. 

American Union Bank, 204 N.T.S. 
719, 722, 123 Misa 92. 

R.I.—Creditors* Service Corporation 
V. Cummingrs, 190 A. 2, 12, 57 R.I. 
291. 

15 C.jr. p 1351 note 98. 

6. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 615, 94 Mont. 
355. 

7. S.C.—Jenningrs v. Clearwater Mfg. 
Co., 172 S.B. 870, 874, 171 S.C. 498, 
Quotingr Corpus Jnxla. 
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Tex.—Curlee v. Rose, 65 SW. 197, 
198, 27 Tex.Civ.App. 259. 

8; Black Li.D. 

9, U.S.—In re Ford, D.QWash., 14 
F.2d 848, 849. 

Or.—Fleshman v. Whiteslde, 34 P.2d 
648, 660, 148 Or. 73, 93 A.L.R. 1466. 

la N.T.—Rlndge v. Judson, 24 N.T. 
64, 71. 

11. N.T.—In re Boyce, 19 N.T.Clv. 
Proc. 23, 25. 

12- N.Y.—Ainls v. Ayres, 16 N.T.S. 
905, 908, 62 Hun 376, 381. 

The Frenoh egnlvalent is «'crddlt,” 
used in the Bng'lish sense of the term, 
or more particularly, the security for 
a loan or advancement.—^Blaok L.D. 

13. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 615, 94 Mont. 
365. 

lA Ala»—Owen v. Mobile Branch 
Bank, 3 Ala. 258, 267. 

IB. N.T.—In re Boyce, 19 N.T.Clv. 
Proc. 23, 25. 



CREDIT 
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the ability to borrow money or to obtain goods in 
virtue of the opinion conceived by the lender, or 
seller, that the party will repay;!® the confidence 
reposed in the ability and intention of a pnrchaser 
• or a borrower to make payment at some future 
time, either specified or indefinite.i7 


_ Ohose in Aetion* As ordinarily used in trade 
and business, '^credit” suggests nothing more than 
a chose in aotion^S—a thing incorporeal, consisting 
in the right of one person to demand and recover 
from another, a sum of money or other thing in 
possession.1® It is, iu a certain sense, property,^ 
having no value other than the value which* it has 
acquired by reason of the probability that the prop- 
erty, having present actual value, vili be applied to 
the satisfaction of the claim which it represents.^i 
The term is of universal application to obligations 
due and to become due,22 attaching to a creditor 
and designating property possessed by him,23 in 
contradistinction to its correlative words "debt,” 
"debit,” or “indebtedness,”^^ which have reference 


to the debtor and a persona! obHgation resting upon 
hini.25 When used in the sense of what is owing to 
a person, ''credit’^ necessarily implies a debtor and 
creditor relation,^® an absolute right on the part of 
the creditor,27 a debt or obligation to pay,28 which 
is now due or to become due,^^ and in an anaount at 
least equal to that of the credit;®® and it may also 
imply ability of the debtor by reason of property or 
estates to make the promised payment,®^ or security 
for the meeting of his obligations by the holder of 
the credit, but is not intended ordinarily as a sub¬ 
stitute for those obligations.®® In a particular con- 
nection, it has been held that the word imports the 
tangible evidence of indebtedness, something that 
may be taken, secreted, or destroyed.®® 

Depending upon the eircumstanees, "credit,” in 
this sense, has been variously defined as meaning 
a claim or cause of action for money;®^ the mere 
legal right with which one is clothed to demand the 
delivery of money or other property in the fu¬ 
ture;®® something belonging to a person, but of an 


la U.S.—^In re Ford, D.C.Wash., 14 
F.2d 848, 849. 

R.I. —Creditors* Service Corporation 

V. Cummlngs, 190 A. 2, 12, 57 R.I. 
291. 

16 C.J. p 1351 note 98. 

Bimilarly esepressed 
“The ability to borrow on the opin- 
ion conceived by the lender that he 
wlll be repald.”—^People v. Wasser- 
voffle, 19 P. 270, 77 Cal. 178, 174. 

17. Hl.—^Lucas V. People, 75 Ill.App. 
662, 666. 

Bluilarly ezpresMd 

(1) **Confldence or trust reposed in 
one’s ability to pay what he may 
promlse.''—^People v, Wasservogle, 19 
P. 270, 77 Cal. 178, 174. 

(2) “The trust reposed in one by 
those who deal wlth him that he Is 
of ability to meet his engragements.” 
—Owen V. Mobile Branch Bank, 8 
Ala. 258, 267. 

1& W.Va.—Mountain State Motor 
Car Co. V. Solof, 124 S.B. 824, 826, 
97 W.Va. 196, quotingr Corpus Ju- 
zli. 

15 C.J. p 1348 note 59. 

Ift. Ohlo.—Columbus Bxch. Bank v. 

Hlnes, 3 Ohlo St. 1, 24. 

Tex.—^Lansr v. Collins, Civ.App., 190 

S.W. 784, 786. 

W.Va.—^Mountain State Motor Car 
Co. v. Solof, 124 S.B. 824, 825, 97 

W. Va. 196. 

8a Or.—Redfleld v. Pisher, 292 P. 
813, 817, 136 Or. 180, 73 A.L.R. 
721. 

16 C.J. p 1360 note 84. 

SI. Cal.—^People v, Hibernia Sav. & 
Loan Soc., 61 Cah 243, 246, 21 Am. 
R. 704. 

21CJ.S.-66 


22. Okl.—Colbert v. Superior Con- 
fectlon Co., 6 P.2d 791, 792, 164 
Okl. 28. 

23. N.C.—^North Carolina R. Co. v. 
Alamance, 91 N.C. 454, 466. 

2A Mass.—Wilde v. Mahaney, 67 N. 
B. 337, 338, 183 Mass. 456, 62 L.R. 
A. 813—Wentworth v. Whittemore, 
1 Mass. 471, 473. 

W.Va.—^Mountain State Motor Car Co. 
V. Solof, 124 S.B. 824, 826, 97 W. 
Va. 196. 

16 C.J. p 1360 notes 78, 79. 

'What is a debt on one side Is a 
credit on the other.”—^Libby v. Hop- 
klns, Ohio, 104 U.S. 303, 309, 20 L.Bd. 
769—Prudential Ins. Co. of America 
V. Nelson, C.CA..Tenn., 101 F.2d 441, 
443. 

Ooextenslve wlth "dobf* 

“The term ‘credits* can have no 
broader meaningr than the term 
‘debts.'" 

U.S.—Libby v. Hopkins, Ohio, 104 U. 

S. 303, 309, 20 Ii.Bd. 769. 

La,—^Kansas City Life Ins. Co. v. 
Hammett, 149 So. 526, 627, 177 La, 
930. 

85. N.C.—North Carolina R. Co. v. 
Alamance, 91 N.C. 454, 466. 

25. tJ.S.—In re Ford, D.C.Wash., 14 
F.2d 848, 849. 

Mass.—^Wilder v. Bailey, 3 Mass. 289, 
292. 

16 C.J. p 1350 note 83. 

27. N.H.—^Brahmey v. Rolllns, 179 A. 
186, 189, 193, 87 N.H. 290. 

88. La,—^ICajisas City Life Ins. Co. 
V. Hammett, 149 So. 525, 627, 177 
La. 930. 

16 C.J. p 1349 note 70 [a], p 1850 
notes 81, 82. 
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82. W.Va.—^Humphreys v. County 
Court, 110 S.B. 701, 703, 90 W.Va, 
315. 

Fresent and future Inolnded 

“The claim that ‘credit' Implies 
only futurity, and not a present fact, 
cannot be supported.”—^People v. 
Wasservoele, 19 P. 270, 271, 77 Cal. 
173, 176. 

30. La,—^EAnsas City Life Ins. Co. v. 
Hammett, 149 So. 525, 527, 177 La, 
980. 

31. U.S.—^In re Ford, D.C.Wa 5 h., 14 
F.2d 848, 849. 

32. Security, more or less 

“The greater or less certainty of 
the security cannot affect the ques- 
tion of its character; it Is but a 
security stili.”—Alnis v. Ayres, 16 
N.T.S. 905, 908, 62 Hun 876. 

33. Idaho.—State v. Lottrldge, 162 
P. 672,'673, 29 Idaho 822. 

34w As distingnlshed from genexlo 
term “credit” 

“The generlc term ‘credit' is defined 
... as the ‘capacity of beln^r 
trusted.' But ‘a' credit for a speci¬ 
fied sum of money is a very different 
and concrete thing, namely, a claim 
or cause of action for money.”—^Rich- 
ard V. American Union Bank, 204 N. 

T.S. 719, 722, 128 Misc. 92. 

35. La.—^Kansas City Life Ins. Co. v. 
Hammett, 149 So. 626, 627, 177 La. 
930. 

Wash.—State v. Parmenter, 96 P. 
1047, 1049, 60 Wash. 164, 19 L.K.A., 
N.S., 707. 

Slmllarly expressed 

“The right to receive money of the 
debtor.”—^Redfield v. Fisher, 292 P. 
813, 817, 136 Or. 180, 73 A.L.R. 721. 



a&EDIT 


intangible nattire;^® somethiiig belooging to one, 
but in the possession and nnder tbe control of an- 
other;*7 that whicb is due to any person as eon- 
tradistinguisbed from tbat whicb he owesj^s wbat 
is owing to a person, over and above bis legal, bona 
fide debts;®^ a debt due in consequence of a con- 
tract of hire or borrowing of money;^® a solvent 
debt owing to a person, firm, Corporation, or associ- 
ation;^i also assets^^ moneyed capitali® A 
credit may be given either witb or without interest, 
as its terms may be various, and must receive an 
extended or limited construetion depending upon 
tbe character of the instrument in whicb it is 
used.4* It has been said that ‘‘credit” may include 
an implied understanding from past course of deal- 
ing and known financial responsibility, even tbough 
the term is defined by statute.^S Under partieular 
circumstances, “credit,” in this sense, has been held 
to include every claim or demand for money, labor, 
interest, or otber valuable tbing, due or to become 


21 G.J.S. 

due,^® sueh as aecounts receivable,^'^ annuities,^^ 
bank deposits,^® bank sbares or otber corporate 
stock,50 bonds and promissory notes,ehecks, 
drafts, or orders whicb are bonored by a bank, 
when the books of the bank show that tbe account, 
of tbe depositor is tbereby overdrawn, also any 
written record of such overdraft whicb amounts to 
primary evidence tbereof,®^ claims tb eompensation 
for selling land,®® claims and demands “owing upon 
bond, note, certificate, book account, or other- 
wise,”®^ funds placed in tbe hands of banks to pay 
existing or contemplated claims and whicb may be 
used for such purpose by draft,®® judgment debts,®6 
legacies in hands of ezecutor or administrator, 
loans by a foreign bank to a domestie Corpora¬ 
tion,®® loans of money,®® notes and bilis payable 
and otber forms of direet promises to pay money,60 
overpayments to tbe United States of taxes which 
the commissioner bas direoted the collector to ap- 
ply toward payment of otber taxes due from the 


Z6m Ark.—Brandon v. Yeakle, 50 S. 

W. 1004, 1005, 66 Ark. 377. 

Mo.—State ex rei. American Cent. 
Ins. Co. V. Gehner, 9 S.'W.2d 621, 
622, 320 Mo. 901, 59 A.L.R. 1041. 

37. Cal.—Gow V. Marshall, 27 F. 422, 
423, 90 Cal. 565—Sunset Realty Oo. 

V. Dadmun, Super., 88 P.2d 947, 951. 
Philipplne.—^Manlia v. Gambe, 13 

Fbilippine 677, 684. 

*3& W.Va.—^Mountaln State Motor 
Car Co. V. Solof, 124 S.E. 824, 825, 
97 W.Va. 196, quotlng Corpus Jlu 
zis. 

WIs.—^Pellcan School Directors v. 
Rock Falis School Directors, 51 N. 

W. 871, 52 N.W. 1049, 81 Wis. 428, 
436. 

89. Ohlo.—Chapman v. WelUngton 
First Nat. Bank, 47 N.H. 54, 57, 
56 Ohlo St. 310, 320. 

Similar deflnitloiis 

(1) What is due to a man after de- 
ductinsr his liabilities.”;--Fayette 
County V. Feople*s, etc., Bank, 25 N. 
m 697, 701, 47 Ohlo St 503, 10 L.ItA. 
196—Columbus Exchange Bank v. 
Hines, 3 Ohlo St. 1, 40. 

(2) **A balance of the assets after 
deductin? debts' and liabilities.”— 
Felican School Directors v. Rock 
Falis School Directors, 51 N.W. 871. 
874, 52 N.W. 1049, 81 Wis. 428. 

(3) "The amount after deductlng 
bona fide debts owinx by the x>axty.** 
-—Sellaxs V. Barrett, 57 N.E. 423, 425, 
185 DL 466, 473—Allwood v. Cowen, 
111 m. 481, 485. 

eou D.S.—In re Ford, D.aWash., 14 
F.2d 848, 849. 

Ohloj—Stockyards Bank v. Seal, 161 
N.E. 35, 36, 27 Ohio App. 179. 

41 . Idaho.—SSallsbury v. Dane, 63 F. 
888, 386, 7 Idaho 370. 


Slmilarly expressed 

(1) "A solvent debt, secured or un- 
secured.*’-^R€ad v. Dewis and Clark 
County, 178 F. 177, 179, 56 Mont 412. 

(2) "A sum of money due to any 
person."—Columbus Exch. Bank v. 
Hines, 3 Ohio St. 1, 59. 

(3) "Solvent debts, secured or un- 
secured, owing to a person."—State 
V. Mady, 272 P. 691, 693, 83 Mont 418. 

(4) "Solvent debts, claims, or de¬ 
mands owing or coming to any per¬ 
son.”—West Virginia Fulp & Paper 
Co. v. Rames, 120 S.E. 321, 323, 137 
Va. 714. 

401 Ark.—^Brandon v. Yeakle, 50 S. 
W. 1004, 1005, 66 Ark. 877. 

43. lowa.—Albia First National 
Bank V. Albia, 52 N.W. 334, 336, 86 
lowa 28. 

Wis.—^Rugglea v. Fond du Dac, 10 N. 

W. 665, 666, 53 Wis. 436. 

See also Capital 12 C.J.S. p 1125 note 

12 . 

44i Wliere glvexL a limited oonjrtxno- 
tlon 

"In a contract, its meaning would 
be limited so as not to include in¬ 
terest iinless it were expressed 
. . . [andl the sale was not the 
less upon a credit because interest 
was agreed to be paid upon the pur- 
chase money.”—^Kidder v. Trustees 
of Schools, 10 IlL 191, 194. 

46. Ala.—^Elliott v. CaJieen Bros., 153 

So. 618, 615, 228 Ala. 482. 

46. Mo.—State ex rei. Globe-Demo- 
crat Pub. Co. v. Gehner, 294 S.W. 
1017, 1018, 316 Mo. 694. 

Neb.—Davis v. State, 226 N.W. 449, 
450, 118 Neb. 828. 

N.C.—Alston V. Warren County, 149 
SJEL 680, 681, 197 N.C. 470. 
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W.Va.—^Mountaln State Motor Car 
Co. V. Solof, 124 S.B. 824, 825, 97 
W.Va. 196. 

15 C.J. p 1348 note 61, p 1349 note 62. 
47. Mo.—State ex rei. Globe-Demo- 
crat Pub. Co. v. Gehner, 294 S.W. 
1017, 1018, 316 Mo. 694. 

46. N.H.—Brahmey v. Rollins, 179 A 
186, 193, 87 N.H. 290, 

49. Mo.—State ex rei. American 
Cent. Ins. Co. v. Gehner, 9 S.W.2d 
621, 623, 320 Mo. 901, 69 AL.R. 
1041. 

N.C.—^Allston V. Warren County, 149 
S.B. 680, 681, 197 N.C. 470. 

50. lowa.—^Albia First Nat. Bank v. 
Albia, 62 N.W. 834, 836, 86 lowa 28, 
40. 

15 C.J. p 1349 note 63 [b]. 

51. R.I.—Webster v. Wiggin, 34 A 
990, 19 R.D 466. 

15 C.J. p 1349 note 63 [a]. 

52. Idaho.—State v. Dottridge, 162 
P. 672, 673, 29 Idaho 822. 

53. Mlnn.—^Thaden v. Bagan, 165 N. 
W. 864, 865, 139 Minn. 46. 

54. W.Va.—^Humphreys v. County 
Court, 110 S.B. 701, 708, 90 W.Va. 
316. 

56. 111.—^Bond v. Moore, 132 N.E. 
777, 779, 300 DI. 32. 

5ft N.H.—^Isabelle v. De Blanc, 89 A 
436, 437, 68 N.H. 409. 

67- Me.—Cummings v. Ga,rvln, 65 
Me. 301, 302. 

58y Da.—New Orleans Securitles Co. 
V. City of New Orleans, 189 So. 
636, 637, 173 Da. 1097. 

59. 111.—^Ducas V. People, 76 DLAppu 
662, 666. 

00. W.Va.—State v, Hudson, 117 S.B. 
122, 126, 98 W.Va. 436. 
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taxpayer,®^ papers intended to represent and wMch 
could perform and were intended to perform the 
function of credits, snch as travelers’ cliecks,®^ sales 
of goods on credit,and nncollected premiums.®^ 
Under other circmnstances “credit” has been held 
not to inclnde agreement executed to sell real estate 
on eondition precedent, no payment being made, 
and no title transferred,®® bank shares and other 
corporate stock,®® cash paid by insurance company 
to policyholder constitnting a withdrawal by the 
policyholder of a portion of the reserve on his pol- 
icy for which the company is bound, and not con- 
stituting a loan by the company to him,67 claim 
based on a conversion,®^ contract for a sale of real 
estate, in the nature of an option which created no 
enforceable indebtedness,®® contract of membership 
in an associated press,70 execution in hands of sher- 
iff for Service,71 legacy in hands of executor or ad¬ 
ministrator, stocks,73 surety or indemnity bond,74 
uncoUected premiums of life insurance policy,75 or 
various unliquidated claims.76 

As relating to deduction of a taxpayer^s indebt- 
edness from gross credits for purposes of assess- 
ment see the C.J.S. title Taxation § 414^ also 61 C.J. 
p 651 notes 84r-96. 


-Oftset or Payment. “Credit” has another and 

more restricted meaning which would narrow ^ it 
down to a signification nearly synonymous with 
payment;77 and, in its narrow or bookkeeping 
sense, as opposed to “debits,” may be said to be a 
payment on account as shown by the creditores 
hno V« .78 Tti this use, the word has been defined as 
meaning a payment, an acknowledgment or entry 
of payment, or of indebtedness reduced;*^® and, as 
applied specifically to bookkeeping entries, a balance 
of book accounts in favor of the credit side;®® any- 
thing valuable standing on the creditor side of an 
account;®! a sum credited on the books of a com¬ 
pany to a person who appears to be entitled to it;®^ 
that which is entered in an account as an offset to 
a debt, or for which the party in whose favor the 
entry is made becomes the creditor of another; the 
opposite of debit; the side of a personal account 
on which everything is entered that answers as an 
offiset to a debt, or on which payment is entered.®® 
It has been said that, in the sense of acknowledg¬ 
ment of indebtedness reduced, the term imports 
finality, having neither duration nor expiration,®^ 
and that an entry of payment on the books is a 
“credit” only when made in such circumstances 
that the payment cannot be recalled.®® 


61. U.S.—^Burris v. U. S., D.C.t>el.» 

7 F.Supp. 636, 638. 

02. U.S.—^Theobald v. U. S., C.C.A. 

Okl., 3 F.2d 601, 602. 

03. 111.—^Lucas V. People, 75 111.App. 
662, 665. 

64. La.—^Kansas City Life Ins. Co. 
V. Hammett, 149 So. 625, 627, 177 
La. 980. 

Mo .—State ez rei. American Cent. 
Ins. Co. V. Gehner, 9 S.W.2d 621, 
623, 820 Mo. 901, 59 A.L.H. 1041. 

65. Kan.—^Brown v. Thomas, 16 P. 
211, 213, 37 Kan. 282. 

6a TCan. —Dutton v. Citlzens’ Kat. 

Bank, 36 P. 719, 720, 63 Kan. 440. 
15 C.J. p 1349 note 63 [c]. 

07. Ala.—^Penn Mut. Life Ins. Co. 
V. State, 135 So. 346, 348, 223 Ala. 
832. 

ea Colo.—^Black V. Plumb, 29 P.2d 
708, 710, 91 A.L.R. 1334, 94 Colo. 
318. 

09. Mont—^Read v. Lewis and Clark 
County, 178 P. 177, 179, 66 Mont. 
412. 

7a Colo.—^Arapahoe County v, 

Rocky Mountaln News Prlnting 
Co., 61 P. 494, 498, 16 Colo.App. 
189. 

71. Mass.—Sharp v. Clark, 2 Mass. 
91, 93. 

79. Mass.—^Bames v. Treat, 7 Mass. 
271, 274. 

73L Mont—State v. Mady, 272 P. 691, 
693, 83 Mont. 418. 


74. U.S.—^In re Ford, D.C.Wash., 14 
F.2d 848, 849. 

75. La.—^Kansas City Life Ins. Co. 
V. Hammett 149 So. 626, 627, 177 
La. 930. 

7a Fartionlar olaims not Inolnded 

(1) A claim for unliquidated dam- 
ages.—^Black v. Plumb, 29 P.2d 708, 
710, 94 Colo. 318, 91 A.L.R. 1834. 

(2) A claim to unliquidated dam- 
ages growlng out of a tort.—^Humph- 
reys v. County Court, 110 S.B. 701, 
703, 90 W.Va. 815. 

(3) The claim of a trust benefl- 
ciary against the trustee where such 
claim is subject to the trustee's dis- 
cretion and is unliquidated.—^Brahm- 
ey V. Rollins, 179 A. 186, 189, 87 N.H. 
290. 

77. Tex.—^Walters v. Prestidge, 80 
Tex. 66, 73—^Lang v. Collins, Civ. 
App., 190 S.W. 784, 786. 

Payment by credits see the C.J.S. 
title Payment S 32, also 48 C.J. p 
626 note le-p 627 note 21. 

78l Tex.—^Lang v. Collins, supra. 

79. Or.—^Fleshman v. Whiteside, 34 
P.2d 648, 660, 148 Or. 73, 93 A.L.R. 
1456. 

80u Ark,—Brandon v. Teakle, 60 S.W. 
1004, 1006, 66 Ark. 877. 

81. Ohio.—Columbus Exch. Bank v. 
Hlnes, 3 Ohio St 1, 69. 

8S. 111.—Coons V. Home Life Ins. 

Co. of New York, 9 N.B.2d 419, 421, 
. 291 IILApp. 318. 
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83b Wis.—Pellcan School Directore 
V. Rock Falis School Directors, 61 
N.W. 871, 873, 62 N.W. 1049, 81 
Wis. 428. 

16 C.J. p 1362 note 23. - 
Sianilarly expressed 

“The side of an account on which 
are entered all items reckoned as 
values received from ,the party or the 
category named at the head of the 
account also, any one, or the sum, 
of these Items.*’—^U. S. v. Du Perow, 
D.C.Ohio, 208 F. 896, 898. 

Bookkeeping- use exempllfled 

(1) “ *A’ has severai credits on the 
books of ‘B/ ”—^U. S. V. Du Perow, 
supra. 

(2) “The credits exceed the debts,** 
—^Pelican School Directors v. Rock 
Falis School Directors, 61 N.W. 871, 
62 N.W. 1049, 81 Wis. 428, 432. 

(3) “Thls artlcle is carrled to one*s 
credit and that to one*s debit.”—^Pel- 
ican School Directors v. Rock Falis 
School Directors, supra. 

(4) “Thls sum is carried to one*s 
credit and that to his debit”—^U. S. 
V. Du Perow, supra. 

(6) “To carry money, goods, or 
notes to the credit of a person.”— 
Pellcan School Directors v. Rock 
Falis School Directors, supr&u 

94. Or.—^Pleshman v. Whiteside, 34 
P.2d 648, 650, 148 Or. 73, 93 A.L. 
R. 1466. 

95. U.S.—^Lynchburg Trust & Sav- 
ings Bank v. Coznmlssioner of In- 



CREDIT 


21 C.J.S. 


-Other Temis Compared. Tenns which may be 

employed as synonymons with “credit” are “assets” 
see 6 C J.S. p 1033 note 21, “confidence,”»® “debt,”»? 
“moneys due,”88 «payinent,”^» and “reputation.”^® 
Tenns whieh have been compared witb or distin- 
guished from “credit” are “acconnts,”^! “assets” see 
6 C.J.S. p 1033 note 23, “bank deposits,”^^ “casb” 
see 14 C.J.S. p 18 note 70, “casb on delivery” see 
tbe C.J.S. title Sales § 234, also 15 G.J. p 1350 note 
83 [a], “casb on deposit in bank” or “casb on 
band,”^3 “credibility^' see ante p 1039 note 82, “deb- 
it^3>94 "debt,”95 “execTxtion,”®® “financial stand- 
ing,”®7 “funds,”98 “mercantile character,”3® “mon- 
ey” or “moneys,”! “money on band,”^ “offset,”^ ‘bre- 
fnnd,”^ and “trast,”5 

-^In Phrases. 

Cridit foncier, A eompany or Corporation 
formed for tbe pnrpose of carrying ont improve- 
ments, by means o£ loans and advances on real es- 
tate seeurity.^ 

Cridit mohilier. A eompany or assoeiation 
formed for carrying on a banking bnsiness or for 
tbe eonstruction of public works, building of rail- 
roads, operation of mines, or otber sneb enterpris- 
es, by means of loans or advances on tbe seeurity of 
personal property.*^ 

Credit of a govemmenU A belief of its ability 


to comply witb its engagements, and a confidence in 
its honor, that it will do that volnntarily wbicb it 
eannot be compelled to do.^ 

Credit with banker, A term vrbicb does not im- 
ply payment, but a means of payment, more or less 
secure aecording to tbe soHdity of tbe depositary. 
Tbe greater or less certainty of tbe seeurity eannot 
affect tbe qnestion of its character.^ 

Doubtful credit Tbe term is very comprehen¬ 
sive, and, wben nsed withont words of limitation 
or qnalification, is understood to mean reputation 
or standing in tbe eommnmty, as distinguisbed from 
tbe estimate of partienlar individnals.^O 

Fictitious credit “Credit” in tbe sense nsed in 
cases wbere tbe canse of action relied on is tbe cre- 
ating of a betitions credit bas been said to mean 
tbe apparent possession of property on tbe part of 
tbe debtor out of wbicb tbe creditor can enforce 
payment of such debt by law, as distinguisbed from 
sucb seeurity or payment th,e creditor may hope to 
gain by tbe debtor^s inducing some one else to belp 
bim pay or secure it.^^ 

Line of credit A term witb a fixed and definite 
meaning in tbe mercantile world, signifying a mar- 
gin of credit enabling one to continuo buying so 
long as be keeps bis account witbin tbe limits by 
payments.i2 in a partienlar context, '^ne of 


temal Revenue, C.C.A., 68 F.2d 366, 
359—Commissioner of Intemal 
Revenue v. Stearns, C.C.A., 65 F. 
2d 371, 378. 

B0L N.T.—^Rlndge v. Judson, 24 N.Y. 
64, 71. 

S. C.—Jennlngs v. Clearwater Mfg. 
Co., 172 S.E. 870, 874, 171 S.C. 498. 

87. Sometimes nsed syuonymonsly 
**Tlie debts of a person may be such 

as are due to him, although the more 
usual signification is those owing by 
him.**—^Pine v. Rikert, 21 Barb. (N. 

T. ) 469, 476. 

88: Mont.—Clark v, Maher, 87 P. 272, 
273, 34 Mont. 391, 400. 

88. XJ.S,—Commissioner of Intemal 
Revenue v, Stearns, C.C.A., 65 P.2d 
371, 373. 

See also the C.J.S. title Payment S 
also 48 C.J. p 585 note 1—p 586 note 
17. 

90, Mo.—^Harrison v. Lakenan, 88 S. 

W. 63, 68. 189 Mo. 581. 

S.C.—Jennings v. Clearwater Mfg. 
Co., 172 S.E. 870, 874, 171 S.C. 498, 
quoting Corpns Juris. 

15 C.J. p 1361 note 9. 

81. Ky.—Commonwealth v. Alford*s 
Bx*r, 218 S.W. 721, 723, 187 Ky. 106. 
See also Account 1 C.J.S. p 671 note 
61-p 673 note 68. 

9SL Ky.—Commonwealth v. Alford*s 


Bx*r, 218 S.W. 721, 723, 187 Ky. 
106. 

See also Banks and Banking f 267 a. 

93. Ky.—Commonwealth v. Alford*s 
Ex'r, supra. 

See also Banks and Banking § 267 a, 
and Cash 14 C.J.S. p 18 note 87. 

94. Wis.—^Pelican School Directors 
V. Rock Palis School Directors, 51 
N.W. 871, 62 N.W. 1049, 81 Wis. 
428, 436. 

95. Cal.—Gow V. Marshall, 27 P. 
422, 423, 90 Cal. 665, 568. 

16 C.J. p 1360 note 78. 

90. Mass.—Shari> v. Clark, 2 Mass. 
91, 93. 

See also the C.J.S. title Exeeutions S 
1, also 23 C.J. p 306 notes 2—*6, 

97. Wash.—Jones v. Jenkins, 27 P. 

1022, 1027, 3 Wash. 17. 

90. U.S.—Robinson v. U. S., C.C.A. 

Tenn., 30 F.2d 25, 28. 

W.Va.—State v. Hudson, 117 S.B, 122, 
126, 93 W.Va. 436. 

99. Ala.—^Donnell v. Jones, 13 Ala. 

490, 612, 48 Am.D. 69. 

Wash.—Seattle Crockery Co. v. Ha- 
ley, 33 P. 660, 663, 6 Wash. 302, 36 
Am.S.R 156. 

1. U.S.—^Robinson v. D. S., C.CA- 
Tenn., 30 P.2d 26, 28. 

W.Va,—^tate v. Hudson, 117 S.B. 122, 
126, 93 W.Va, 436—Huxnphreys v. 
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I County Court, 110 S.B. 701, 703, 90 
W.Va. 316. 

16 C.J. p 134« note 71 [a]. 

111.—^Bond V. Moore, 132 N.R 777, 
779, 800 111. 32. 

3. Tex.—Walters v. Prestidge, 80 
Tex. 66, 73—^Lang v. Colllns, Civ. 
App., 190 S.W. 784, 786. 

4. U.S.—Caraleigh Phosphate & Per- 
tilizer Works v. U. S., Ct.Cl., 1 P. 
Supp. 854, 867. 

5. U.S.—^Llbby v. Hopkins, Ohio, 104 

U. S. 303, 809, 2.6 L.Ed. 769. 

See also the C.J.S. title Trusts § 1, 
also 66 C.J. p 214 notes 28, 29. 

6. Black L.D. 

7. Black L.D. 

a Ala.—Owen v. Mobile Branch 
Bank, 8 Aia. 268, 267. 

9. N.T.—Aines v. Ayres, 16 N.T.S. 

905, 908, 62 Hun 376. 

Pa.—^Bell V. Moss, 6 Whart. 189, 208. 
la Md.—^Merchants* Bank v. Bank 
of Commerce, 24 Md. 12, 64. 

11. Mo.—Cllnton County Tru.st Co. 

V. Metzger*s Bx’rs, 271 S.W. 1008, 
1010, 219 Mo.App. 366. 

12, Tex.—Schneider-Davls Co. v. 

Hart, 67 S.W. 903, 904, 23 Tex.Civ. 
App. 529. 

Sisttilarly expressed 
A margin or fixed Umlt of credit, 
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credit” has been beld to apply equally to the cns- 
tomer and his siirety,!^ and the words ‘^reasonable 
line of credit” to the quantity or amonnt of credit, 
rather than to the len^h of credit.^^ 

Mittual credits. As a gronnd for eqnitable set- 
off and as distinguished from “mntual debts” see 
the C.J.S. title Set-Off and Counterclaim § 5, also 
57 C.J. p 364 text and notes 90-94; and as nsed in 
Bankruptcy Act see Bankmptcy § 211 note 15. 

Personal credit, Personal credit is that credit 
which a person jwssesses as an individnal,i5 
pledging of which to payment of an obligation is 
contradistinguished from limiting the liability to a 
particnlar or speeific fiind.i® 

Refaccidn credit, That credit which arises from 
the contract of “refaccidn” which, in the civil law is 
a loan for the improvement of, or making a crop on, 
land.^*^ 


Solvent credits, The excess of credits over in- 
debtedness.^* 

Other phrases: “A credit,“a credit of the 
amonnt specified,”^® “a credit on the rent,’^^^ “after 
the expiration of such credit,”^ ^ ‘^amonnt against 
which the credit is taken,”^^ ‘^ill of credit” see 
Bili 10 C J.S. p 382 note 47-p 383 note 50, “clean 
letter of credit” see Banks and Banking § 175 note 
70, “conditional credit” see the C.J.S. title Sales 
§ 437, also 55 CJ. p 946 notes 5-8, “credit appear- 
ing on the books,”^^ “credit, debt, or chose in ac- 
tion,”25 “credit in and abont the said trade,”^® 
“credit in eash” see Cash 14 C.J.S. p 18 note 92, 
“credit of the building^^ see the C.J.S. title Mechan- 
ics' Liens § 46, also 40 C.J. p 89 note 22-p 90 note 
27, “credit of the personal liability of the stockhold- 
ers«27 "credit on a sale,”^^ “credit to be drawn 
against,”29 “credit was given to the partnership,”^® 
“credit with the bank,”3l " 'expiration’ of credit,”^^ 


granted by. a bank or znerchant to 
a custozner, to the full eztent of 
which the latter may avail hlmself 
in his dealin^rs wlth the former, but 
which he must not ezceed; usually 
intended to cover a series of trans- 
actions, In which case, when the 
customer^s line of credit is nearly or 
quite exhausted, he is expected to 
reduce his Indebtedness by payments 
befere drawing upon It further.— 
Black L,D. 

13. La.—^Isador Bush Wlne and Liq¬ 
uor Co. V. WoliE, 19 So. 765, 766, 
48 La.Ann. 918. 

14 Wis.—The American Button- 
Hole, Overseaming and Sewing Ma- 
chine Co. v. Gumee, 44 Wis. 49, 62. 
15. Black L.D. 

Character and bnslness standlng* 

Personal credit is that “which is 
founded on the opinion entertalned of 
his character and business standlng.’* 
—Black L.D. 

1«. N.Y.—Hibbs v. Brown, 98 N.T.S. 
353, 357, 112 App.Div. 214. 

• 17. Porto Rico.—^De Noble v. QaJL- 
lardo, 7 Porto Rico Fed. 140, 143. 

la. Ala.—Alabama Gold L. Ins. Co. 

V. Lott, 64 Ala. 499, 605. 

AS property 

“Solvent credits are property.*’— 
Alflton V. Warren County, 149 S.B. 
680, 681, 197 N.C. 470. 

ZnCliides note 

“A note upon which the maker is 
personally liable for the pasnoaent of 
a sum of money to the holder, wheth- 
er the note is due or to become due, 
or whether it is secured or unsecured, 
is a solvent credit.”—^Alston v. War¬ 
ren County, supra. 

19. Two Tues of the tena. 

“The phrase ‘a credit* may be used 
either to designate a mere bookkeep- 
ing entry . . . or a right to call 


upon some one for the subject mat- 
ter of the credit; in other words a 
chose in action against the debtor in 
favor of the person who holds the 
credit.”—^Equitable Trust Co. of New 
York V. Keene, 183 N.Y.S. 699, 700, 
701, 111 Misc. 644. 

Vosslhle oonstroetion. 

“The expression ‘a credit,* standing 
alone, might be construed to mean an 
acknowledgment or entry of pay¬ 
ment.**—^Pleshroan v. Whiteside, 34 P. 
2d 648, 660, 148 Or. 73, 93 A.L.R. 
1456. 

“Credit” dlstlngnlshed 
“The generic term 'credit* may, in- 
deed, be the capadty of being trust- 
ed, but in the transaction alleged in 
this complaint the defendant did not 
engrage to acquire from the plain- 
tiff the capacity of being trusted. 
What he wanted, and what he got, 
was 20,000 Bnglish pounds; i. e., a 
credit for 20,000 Bnglish pounds.”— 
Bquitable Trust Co. of New York v. 
Keene, 183 N.Y.S. 699, 700, 701, 111 
Misc. 544. 

2a N.Y.—^Richard v. American Un¬ 
ion Bank, 204 N.Y.S. 719, 722, 123 
Misc. 92. 

21. Cal.—0*Connor v. West Sacra¬ 
mento Co., 207 P. 627, 529, 189 Cal. 
7. 

22. Or.—^Pleshman v. Whiteside, 34 
P.2d 648, 649, 148 Or. 73, 93 A-L. 
R. 1456. 

23. U.S.—Burris v. U. S., D.C.Del., 7 
F.Supp. 636, 638. 

24 111. —Coons V. Home Life Ins. 
Co. of New York, 9 N.E.2d 419, 421, 
291 I11.APP. 313. 

26. Unllquidated dAntages not isu 
duded 

Colo.—Black V. Plumb, 29 P.2d 708, 
710, 94 Colo. 318, 91 A.L.R. 1834. 
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26. As inolndlng borrowlng at the 
bank 

“In these days it may be said, as 
to the great mass of business, that 
credit at the banks is one of the most 
Important items of credit. . . . 
Certainly credit *ln and about the 
trade* would include all credit rea- 
sonably incidental to the business, 
and it is well settled that mercantlle 
partnerships have the right to bor- 
row money and may be expected to 
do it.”—^Hobbs v. Virginia Nat. Bank 
of Petersburg, 128 S.B. 46, 61. 147 Va. 
892. 

27. U.S.—^Real Bstate Title Insur¬ 
ance & Trust Co. V. Lederer, D.C. 
Pa., 229 F. 799, 802. 

“Capital used or employed” distin- 
guished see Capital 12 C.J.S. p 1127 
note 90. 

281 Ala.—Henry v. Thompson, Minor 
209, 225. 

“Borrowing” distinguished see Bor- 
row 11 C.J.S. p 528 note 76. 

29l Philippine.—International Bank¬ 
ing Corporation v. Martlnez, 8 Phil¬ 
ippine 427. 

“Advance” distinguished see Advance 
2 CJ.S. p 498 note 79. 

30l “Credit” In the generio sense 
“Nor does the phrase 'credit was 
given to the partnershlp* necessarily 
Imply the sale of goods or the loan- 
ing of money alone. . . . When 
one, on the faith in the trustworthi- 
ness of a flrm, glves to it his patron- 
age, he is glving credit to the part- 
nership.”—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 615, 94 Mont. 
355. 

31. luplylng contract wlth the bank 
“ ‘Credit* has been deflned to be a 

contract with the bank.**—^J^ohns v. 
State, 163 N.F. 579, 30 Ohio App. 440. 

32. As refendng to perlod of grace 
“In speaklng of the 'expiration* of 
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"feeKngs, credit, and reputation,”^^ "for cash or on 
credit” see Cash 14 C.J.S. p 19 note 11, '*for eollec- 
tion and credit,”^^ ^^or credit,”^^ "full faith and 
credit” see the C.J.S. title Judgments § 892, also 34 
C.J. p 1137 note 40, "funds in, or credit with, such 
bank,”^® “fiinds or credit,"general credit,”38 "if 
a credit be giveH,”39 «injury to credit,”^® “interest 
* . . on the amount of snch credit,”^! ^‘interest 

npon the credit,”^2 «letter of credit” see Banb:s and 
Banking § 175 and Bilis and Notes § 23 d, ^^oan or 
credit,”45 "obtaining credit on false statement” see 
Bankmptcy § 521 b, "quasi credit,”44 "reasonable 
line of credit,”45 *^olling eredit,”45 “sales on cred¬ 
it” see the C.J.S. title Sales § 235, also 55 C.J. p 
515 note 76--p 518 note 49, and “standing to the 


credit of each member;”47 also "ali credits, includ- 
ing open accoTints,”48 «ali moneys, credits, inyest- 
ments,”48 "ali ofher credits or money at intere8t,”5» 
"any kind of property or credits,”®! "book acconnts 
and other credits,”®2 "credits and offsets,”58 "cred¬ 
its, due or to become diie,”®4 "credits intrusted,”55 
" ‘credits’ of beneficiary in his possession,”®^ «cred¬ 
its or ofisets,”®*^ "deposits and credits/’® 8 "effeots 
and credits,”®® "fnnds and credits,”®® "goods, chat- 
tels real and personal, money credits, investments 
and the evidences thereof,”®! "gross credits,”®® 
"money, credits, bonds or stock,”®® "money, prop¬ 
erty, checks, credits, or any representative of val- 
xie,”®4 "money, rights, or credits,”®® "moneys and 
credits,”®® "moneys, funds, or credits,”®^ "mutual 


credit ffiven, the statute must refer 
not to the instance of any payment 
made on the indebtedness, but to the 
ezpiration of an additlonal period of 
srace, or credit eztension, accorded 
to the debtor.”—^Fleshman v. White- 
slde, 84 P.2d 648. 660, 148 Or. 73. 93 
A.L.IL 1456. 

33. S.C.—Jennlnss v. Clearwater 
Mfg. Co., 172 S.E. 870. 874, 171 S.C. 
498. 

Tex.—-Curlee v. Rose, 65 S.W. 197, 
198, 27 Tex.CIv.App. 259. 

84b N.T.—^Bank of America v. Way- 
dell, 92 N.T.S. 666, 668, 103 App. 
Div. 26. 

35. Cal.—^Frutigr v. Trafton, 83 P. 70, 
71. 2 Cal.App. 47. 

38- Ala.—^EUiott v. Caheen Bros., 153 
So. 613, 614, 228 Ala. 432. 

JkM meanlng «‘axxBagenieiLt for pay- 
Ing” 

“The Word ‘credit' as used herein 
shall be construed to be an axrangre -1 
ment or understanding with the bank 
or deposita^ for the payment of such 
check or draft.”—^White v. State, 280 
N.W. 483. 435, 136 Neb. 154. 

37. Ohio.—Johns v. State, 163 N.B. 
579, 80 Ohio App. 440. 

sa N.T.—Hibbs v. Brown. 98 N.T. 
S. 363, 357, 112 AppXUv. 214—Be- 
mis V. ICyle, 1 Sheld. 134, 5 Abb.Pr.. 
N.S., 232, 233. 

33. Or.—Fleshman v. Whiteslde, 34 
P.2d 648, 649, 148 Or, 73, 93 A.Ii.R. 
1456. 

40. S.C.—Jennings v. Clearwater 
Mfg. Co., 172 S.E. 870, 874, 171 S.a 
498. 

41- U.S,—^Burris v. U. S., D.C.Del., 

7 P.Supp. 636, 637. 

40^ U.S.—Caraleigh Phosphate & 
FertUizer Works v. U. S., CtCl., 

1 F?Sapp. 854, 857. 

43. Ala.—Penn Mut. Life Ins. Co. v. 
State, 135 So 346, 348, 223 Ala. 
832. 

4A. Am Tcferxlag to paynLnit by 
“Quasi credit is tuvolved £in a 


sale for payment by check] to the ex- 
tent of the time to present the check 
for payment.”—In re Rea Bros., D. 
CMont., 251 F. 431, 432. 

45. Wis.—American Button-Hole, 
Overseaming and Sewing Machlne 
Company v. Oumee, 44 Wis. 49, 62. 
48. Tex.—^Tobler v. Willis, 59 Tex. 
80. 85, 86 . 

47, Bng.—^Durham, etc., Working 
Men's Permanent Bldg. Soc. v. 
Davidson. 61 I 1 .J.Q.B. 473, 476. 
4^ La.—^New Orleans Securities Co. 
V. City of New Orleans. 189 So. 
635, 637, 173 La. 1097. 

43. N.C.—^Alston v. Warren County, 
149 S.E. 680, 681, 197 N.C. 470. 

50- Ky.—Commonwealth v. Alford '8 
Bx'r, 218 S.W. 721, 728, 187 Ky. 
106. 

51. Ab inoludiTig beaefflolal Interest 
“Within the intendment of the 
statute *any kind of property or cred¬ 
its' embraces a beneficia! interest in 
credits or specific sums of money.” 

. . . “While the language is very 

broad, ... it has never heen 
held that it would apply to cover a 
contingent or uncertain interest in a 
trust estate.”—Fairffijc v. Savings 
Bank of Baltimore, Md., 199 A, 872, 
874, 116 A.L.R. 1884. 

53. R.L—Webster v. Wiggln, 84 A. 
990, 19 R.L 466. 

5a «Fayments and offsets» eaulva- 
lent 

CaL—^Preston v. Sonora Lodge No. 10 
I. O. 0. 'F., 39 CaL 116, 119. 

54. IlL — ^Bond V. Moore, 132 N.B. 
777, 778, 300 111. 32. 

55. VL—^Barker v. Esty, 19 Vt 131, 
135, 136. 

68 . N.H.—^Brahmey v. RolUns, 179 
A. 186, 87 N.H: 290. 

67- Tex.—Lang v. CoUlns, Clv.App., 
190 S.W. 784, 785. 

68 . Ohio.—Sto<d:yards Bank v. Seal, 
161 N.B. 35, 86 , 27 Ohio App. 179. 

53. Me.—Cummlngs v. Oarvln. 65 
Me. 301, 802. 


60- 'Moneys” oompared 
“Moneys would be funds and cred¬ 
its, but the converse would not be 
true—^that funds and credits are nec- 
essarlly moneys.''—^Davls v. State, 
226 N.W. 449, 460, 118 Neb. 828. 

61. As **money*’ and ''oredlts’’ 
'“We do not thlnk that the words 

‘money credits’ were intended as a 
phrase descriptive of ©nly one 
species of personal property, but 
should be treated as being separat- 
ed by a comma, denoting two classes 
of personal property, to wit: (1) 
Money; and (2) credits. Otherwise 
. . . money, being excluded ftrom 

the classificatlon in the statute, is 
not ‘personal estate* or ‘personal 
property.' ”—Mountaln State Motor 
Car Co. V. Solof, 124 S.B. 824, 825, 
97 W.Va. 196. 

62 . Neb.—Nye-Schneider-Fowler Co. 
V. Boone County, 169 N.W. 436, 
437, 102 Neb. 742. 

63. Minn.—^Holmes v. Bergen, 273 
N.W. 623, 626, 200 Minn. 97. 

64. Okl.—Colbert v. Superior Con- 
fection Co., 6 P.2d 791, 792, 154 
Okl. 28. 

6& As debts beionglng to pzlnoipal 
debtor 

“By the statute to charge a per- 
son as a trustee, he must have in 
his hands or possession, ‘money, 
goods, chattels, rights or credits,' 
of the Principal debtor. By money, 
rights, or credits, is meant cash in 
the hands of the trustee, or debts 
due from him, belonglng to the 
Principal debtor.”—Sargeant v. Le- 
land, 2 Vt. 277, 280. 

66. Mont.—State v. Mady, 272 P. 
691, 693, 83 Mont 418. 

87. tr.S. — ^Theobald v. TT. S., C.aA. 
Okl.. 8 F.2d 601, 602—U. S. v. 
Smlth, D.CJCy., 162 F. 642. 644. 
W.Va-—State v. Hudson, 117 S.E. 122, 
126, 98 W.Va. 435. 

Words dlstlngulsiied when nsed to- 
gethmr 

“The word funds' is an Inclusive 
one, and mlght Inchide both money 
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debts or mutual credits,”^» «net credits,”®^ «rights 
and credits ”70 "transfer of credits,”7l and «trans¬ 
fer of credits between dijfferent points by cable.”72 

As an Adjective 

Cfsdit cofnpcLfiy, Credit companies, are strictly 
analogoiis to land mortgage banks, except that tbey 
invest their fnnds in loans on the secnrity of gen¬ 
era! industria! undertakings, to wMch bnsiness they 
have added the function of negotiators of direct 
!oans between companies formed for the conduet of 
such undertakings and the capitaiist publie.73 

Cfedit litnit, A credit with a limit as to amount 
which an expectant seUer of goods extends to an 
ezpectant bnyer, implicit in which (when operati ve) 
necessariiy is the existence of a debt dne by the 
buyer to the seUer on an order of the former ac- 
cepted and executed by the iatter.'^^ 

CfBdit An emp!oyee of a commercia! house 
whose special bnsiness it is to inquire with refer- 
enee to the merit of a!! persons appiying to pur- 
chase on credit, and who determines to whom credit 
shall be given, and the amount.75 

Nonprofit sharing credit corporatiori or associa- 


tion. A Corporation or voiuntary association with- 
out capita! stock organized and carried on solely 
for the mutual benefit of its members and not for 
profit, which !imits its memberships to persons who 
do bnsiness in who!e or in part on a credit basis, 
and which has as its main purposes the estabUsh- 
ment and maintenanee of a credit-rating Service 
that may be resorted to by its members to secure 
credit reports, and other information 'of' a ‘‘similar 
nature, respecting the credit safety of outstanding 
accounts or the financial responsibiUty of custom- 
ersJ® 

Other phrases: «Credit agreement,”77 "credit in- 
strument,”78 «credit price,”?^ «ereit union” see 
BnUding and Loan Associations § 1 note 5, and 
" ‘new credit limit^ be guaranteed.”®® 

As a Verb 

-^Present Tense. Defined genera!ly by the Cen- 

tury Dictionary as meaning to give credit for,Sl 
and judicia!ly, as meaning to enter upon the credit 
side of an account.®^ 

Phrases: «Credit my aceount,”8S and «credit the 

drawer.”84 


and credits ii they were not apeci- 
fled; but consldered separately, the 
words have famlliaj meaning-s, and 
‘credits' refers to ohligatlons or 
debts of others to the bank."—^Robin- 
son V. U. S., C.C,A.Tenn., 30 F.2d 25. 
28. 

68 . U.S.—^Prudential Ins. Co. of 
America v. Nelson, C.C.A.Tenn., 101 
F.2d 441. 443. 

Usad oorrelatlvely 
“The wordfl 'debts' and ‘credits' as 
there used are correlative. What is 
a debt on one side is a credit on 
the other."—McCollum v. Hamllton 
Nat. Bank of Chattanooga, Tenn., 58 
S.Ct 688, 670, 303 U.S. 245, 82 LuBd. 
819. 

69. Compntatloxi 

“Net credits should be ascertalned 
by deducting the Indebtedness In- 
curred In conductlng the buslness 
from the gross credits thereof.''— 
Nye-Schnelder-Fowler Co. v. Boone 
County, 169 N.W. 436, 437, 102 Neb. 
742. 

70. Neb.—^Bumham v. Doolittle, 15 
N.W. 606, 608, 14 Neb. 214. 

See also the C.J.S. title Gamlsh- 
ment $ $9, also 28 C.J: p 92 note 
26-p 93 note 66. 

71. loeataot lue of teriu Ia. foreiga 
exchaage 

"The customer does not open ‘a 
credit' with the banker here, but 
makes or agrees to make a paynaent 
of dollars to him. Whether, how- 
ever. It was intended to Indicate that 
the ‘credit' which is ‘transferred' is 


the customer's credit for dollars with 
the banker, or the latter's credit for 
dollars with some other financial in- 
stitution here, it is an inexact and 
incompleto statement to say that it 
is 'transferred' to London, for ex- 
ample. Bven assuming that 'credits' 
as such are involved at all, it is not 
the mere transfer of a dollaj credit 
which the customer wants or the 
banker makes, but a conversion or 
exchange of • a dollar ‘credit' here 
into a pound ‘credit,* say, in Bng- 
land.”—^Rlchard v. American Union 
Bank, 204 N.T.S. 719, 721, 128 Misc. 
92. 

72. N.T.—^Equitable Trust Co. of 
New York v. Keene, 183 N.T.S. 699, 
700, 701, 111 Misc. 644. 

73. N.J.—^Barrett v. Bloomfleld Sav. 

Inst, 64 A, 643, 661, 64 N.J.Eq. 
425. * 

74. U.S.—SchaJffran v. Mt Vemon- 
Woodberry Mills, C.C.A.N.J., 70 F. 
2d 963, 966, 94 A.L.R. 643. 

75. U.S.—^Erber v. Dun, C-C.Ark., 
12 F. 626, 634, 4 McCrary 160. 

76. R.I.—Creditors' Service Corpo¬ 
ration V. Cummings, 190 A 2, 12, 
67 R.L 291. 

77. N.T.—^Bank of United States v. 
Drapkln & Goldberg Const. Co., 11 
N.T.S.2d 334, 337. 

78. Applied to cheoks 

"The checks were mere credit In¬ 
struments used for the purpose of 
transferring cash from the dealer to 
the seller.”—^Fqrd Motor Co. v. Na-^ 
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tional Bond & Investment Co., 14 N. 
B.2d 306, 309, 294 Ill.App. 586. 

79. N.J.—Steward v. Scudder, 24 N. 
J.Law 96, 101. 

“Cash price” distingnished see Cash 
14 C.J.S. p 21 note 52. 

80. U.S.—Schaffran v. Mt. Vemon- 
Woodberry Mills, C.C.AN.J,, 70 F. 
2d 963, 966, 94 AL.R. 643. 

81. See 16 C.J. p 1362 note 28. 

82. Ind.—Jaqua v. Shewalter, 36 N. 
E. 173, 37 N.B. 1072, 1073, 10 Ind. 
App. 234. 

83. Fayxnent Imifiled 

U.S.—Lee v. Chijlicothe Branch of 
State Bank, C.C.Ohio, 16 F.Cas.No. 
8,187, 1 Biss. 825, 330, 331. 

84. Xntexitloii to eextify, not indorse 
"The words ‘credit the drawer' 

above Raesly's signature [on the 
face of the note] clearly are appro- 
priate words to indicate his intention 
to certify the character and owner- 
ship of the note and not to become 
an indorser.”—Merchants' Nat. Bank 
of Bangor v. Kaedly,*136 A 238, 288 
Pa. 874, 56 AL.R. 230. 

No promlse or tmdertaklng IxnpUed 
In construing the term as written 
upon the face of a promlssory note 
by the indorsee, the court said: “The 
words . . imply no promise or 

undertaking on,the part of him who 
uses them, but are a direction to 
all persons to whom the note may be 
presented, to treat with the drawer 
as the owner, notwithstanding the 
apparent title of the indorsee."— 
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-Oredited. The use of "credited" instead of ^^ac- 

tnally paid’^ a snm contemplated, is of no signifi- 
cation, because it is the appropriate term with re- 
lation to a current business transaction where a 
credit in one conneetion may be absorbed by a debit 
in another.86 

Phrases: "Amount of such overpayment . . . 
shall . • . be credited,”^® “eredited to such in¬ 
dividua! poliey holder,”*'^ "income . . . properly 
paid or credited,”S8 and "paid or credited . . . 
to any legatee.”^® 

CSEDITABLE. Worthy of belief.^® The word 
has been distinguished from "credible’’ see ante p 
1039 note ^7. 

Creditable witness, One competent to testifyj^i 
one whose testimony is worthy of credit, eredenee, 
belief—^that is, in more modem phrase, a credible 

witness.^2 

OBEDIT DTSUBANCE. See the C.J.S. title In¬ 
surance §§ 10, 659, 887, 977, 1090, also 15 CJ. pp 
1354r-1365. 

OBEDITO. In Spanish law, claim or credit; the 
complement of debt, since every debt implies a cor- 
responding credit. "Cr6ditos" are of two hin ds , 
namely, "comunes,” eommon or general credits, and 
‘^rivilegiados” or ^'preferidos,^^ privil^ed or pre- 
ferred credits.^3 it is 'VTith the latter class that the 
eodes of the eivil law countries deal and, as stated 
in Corpus Juris p 1365, they are classified in the 
codes according' to their priority or preferenc^ this 


being known in the French law as "privil^ge” or 
"privil4gi6” and in the Spanish as "privilegio,” or 
^^rivilegiado.” It has been said that the privilege 
of a "credito” is always created by law and never 
by contract, nor by confession of judgment, it being 
"stricti juris,”^^ and that it is entirely distinet from 
an "attaehment,”®5 a "judgment,”^® a "lien,”97 or 
a "mortgage.”99 

A diseussion of the rights or relationships which 
give rise to such credits, the scope of their priv¬ 
ilege, priority, or preference, their rank and order 
of payment, their extinction, and the right of the 
holders of such privileged credits to abstain from 
participating in bankruptcy proceedings of their 
debtors, may be found in 15 Corpus Juris p 1366 
note ^p 1370 note 61, with citations of the ap- 
plicable articles of the codes and of other eivil law 
authorities. 

Credito litigioso. In Spanish law, a claim in liti- 
gation, not one which is open to litigation, but one 
which is actually litigated; a claim which is dis- 
puted or contested. The term is applied only after 
an answer has been interposed in a suit.9 9 

OBEDITOB. 

In General 

A term comprehensive in scope,^ of very broad 
meaning,^ and susceptible of latitudinous construc- 
tion,9 having reference, in its ordinary acceptation, 
to dnancial or business transactions.^ It commonly 
signifies one who holds some contractual obligation 
against another,^ and is ordinarily lised as the anto- 


Temple v. Baker, 17 A- 616, 517, 125 
Pa. 6S4, 648, 11 Ani.S.R. 926, 3 KR. 
A- 709. To similar effect Steckel v, 
Steckel, 28 Pa. 233, 236. 

85. Md.—Welsh v. Canfleld, 60 Md. 
469, 475. 

8a XJ.S—Burris v. U. S., D.C.Del., 7 
F.Supp. 636, 637. 

87. Z^nwvDcably crsdlted 
‘'We think the phrase 

means flnally and Irrevocably so 
credited,*’—^New Tork Life Ins. Co. 
V. Bdwards, C.C1A-N.T., 8 F.2d 861, 
856. 

88. ‘‘Xhoome • • • aconmnlatad” 

oosixaated 

U.S.—^Lynchburgr Trust & Savings 
Bank v. Commissioner of Intemal 
Revenue, C.CA., 68 F.2d 356, 359. 

89. "Allocated to aay Xegaiea beyoiLd 
reoall’* egnivaleoit 

U.S.—Commissioner of Intemal Rev¬ 
enue V. Stearns, C.C.A., 65 F.2d 
371, 373. 

90. Use Ia obsolete sense 

“The use of'the word 'creditable* 
to slgniQr Vorthy of belief* la said 


by lexicographers to be obsolete; 
and antlQuity cannot be invoked to 
Justify Its use here in that sense, 
for it was introduced by our act 
of 1888. Nevertheless, we think such 
is its sianaiflcance in this statute.*'— 
State V. Kenilworth, 64 A. 244, 246, 
69 N.J.Law 114. 

»1. Tex,—Kennedy v. Upshaw, 1 S. 
W. 808. 313, 66 Tex, 442. 

92. N.J.—State v.* Kenilworth, 54 A. 
244, 246, 69 N.J.Law 114. 

93. Bscriche Diccionario. 

94. La.—^Henry Lochte Co., Ltd. v. 
Lefebvre, 50 So. 26, 28, 124 La. 
244—^Lee v. His Creditors, 2 La. 
Ann. 599, 602. 

15 C.J. p 1365 notes 4, 6. 

96. Porto Rico.—Oronoz v. Alvarez, 
23 Porto Rico 497, 600. 

96, La.—^Henry Lochte Co., Ltd. v. 
Lefebvre, 60 So. 26, 28, 124 La, 
244. 

15 C.J. p 1366 note 10. 

97. Philippine.—^Pena v. Mitchell, 9 
Philippine 587, 593. 

15 C.J. p 1365 note 9. 
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98. La. —^Pedesclauz v. Legare, 82 
La,Ann. 380, 386—Jacobs v. Pres- 
ton, 81 La,Ann. 514, 618—^Bacchus 
V. Moreau, 4 La,Ann. 313, 316. 

99. Philippine.—^Robinson v. Qairy, 
8 Philippine 276, 276. 

1. Mo.—^Baker v. Keet-Rountree Dry 
Ck)ods Co.. 2 S.W.2d 733, 738, 318 
Mo. 969. 

9. r>el.—^Mackenzie Oil Co. v. Omar 
Oil & Gas Co., 120 A, 852, 854, 14 
DeLCh. 36, citing CorpiiB Jluds. 

3. Kan.—Conrad v. Johnson, 4 P. 
2d 767, 769, 134 Kan. 120. 

N.J.—^Moore v. Splltdorf Blectrical 
Co., 168 A. 741, 746, 114 N.J.Eq. 
358, quoting Coxpns Juris. 

Tex.—^H1 Paso Nat. Bank v. Fuchs, 
84 S.W. 206, 207, 89 Tex. 197. 

4. Neb.—State v. Ord State Bankt. 
220 N.W. 266, 266, 117 Neb. 189. 

5. K a n .—Conrad v. Johnson, 4 P.2d 
767, 769, 134 Kan. 120, quotinj 
Corpus Jutis. 

Mass.—^Boston v. Turner, 87 N.11. 
634, 635, 201 Mass. 190. 
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nym or correlative of ^^debtor,” involving both a 
^ebt and a credit,® for, unless there is a debtor, one 
whose duty it is to pay, and of whom tbe debt can 
be demanded, there cannot be a creditor to enforee 
and compel payment.'^ The tenn has both a nsnal 
and an unusual signification;® and, in a striet liter- 
al sense,® which may also be said to be its well es- 
tablished, eustomary, commercial, and legal sense,^® 
^creditor^^ has been dedned as meaning one to whom 
a debt is due from another person called the debt¬ 
or jli one who volnntarily tnists or g^ves credit to 
another for money or. other property;^^ one who 
holds a demand which is certain and liqnidated,^® 
althongh it does not necessarily imply matnrity of 
the debt due.^^ In a larger sense it means more 
than a person to whom money may be owing,^® or 
one having a liqnidated demand based on an agree^ 
ment,!® or to whom a debt is dne, althongh that is 


its usnal meaning,and it may apply to one Hold¬ 
ing any legal liability that may have been incmred 
npon a contract, express or implied, or in tort,^® 
embraeing, not alone judgment or lien oreditors, but 
as well general or simple contract creditors, or cred- 
itors at large.^® In other words, it means one who 
popularly, commercially, and legally is known as a 
general creditor—a creditor who has given credit, 
bnt has neither originally given, nor subsequently 
obtained, any lien or security for the payment of 
his debt; 20 a person to whom any obligation is dne, 
or to whom is owed a debt or obligation to pay mon¬ 
ey for which an action or suit wonld lie;®^ any 
one who has a right to require the fulfillment of an 
obligation or contract for the payment of money, 
or who has a debt or demand against another npon 
contract, express or implied, for the payment of 
money ;22 a person to whom a sum of money or 


N.J.—^Moore v. Splitdorf Blectrlcal 
Co., 168 A. 741, 746, 114 N.J.Bq. 
358, quoting Gorpns Juris, 
a Mass.—^Boston v. Turner, 87 N.E. 

634, 635, 201 Mass. 190. 

N.!.—^Moore v. Splitdorf Electrlcal 
Co.. 168 A. 741, 746, 114 N.J.Eq. 
358, quotlng Coxpns Jnrls. 

Or.—^Erickson v. Grande Ronde Lum- 
ber Co., 92 P.2d 170, 177. 

IB C.J. p 1371 note 67. 

Xmm comprehensive thau ''debtor** 
“But the word ‘debtor* is a com¬ 
prehensive term, and includes lia- 
bilities other than those which axise 
from contract, though the word 
‘creditor,’ its antonym, is possibly 
somewhat less comprehensive.”— 
Baker v. Keet-Rountree Dry Goods 
Co.. 2 S.W.2d 733, 738, 318 Mo. 969. 
7. Minn.—^Mohr v. Minnesota Bl. 
Co., 41 N.W. 1074, 1076, 40 Minn. 
343. 

a N.J.—^New Jersey Ins, Co. v, 
Meeker, 37 N.J.Law 282, 300. 

9. Conu.—Stanly V. Ogden, 2 Root 
259, 261. 

Kan.—Conrad v. Johnson, 4 P.2d 767, 
769, 134 Kan. 120. 

10. S.C.—Kihg V. Fraser, 23 S.C. 
543, 548. 

11. XJ.S.—Guaranty Trust Co. v. 
Galveston City R. Co., Tex., 107 P. 
311, 317, 46 C.C.A. 306. 

1T.D.—Sonnesyn v. Akin, 97 N.W. 

657, 660, 12 N.D. 227. 

16 C.J. p 1371 notes 73-76. 
fltanllar deflnltions 

(1) “A person to whom a debt is 
cwed by another person.” 

lowa.—^Hines v. McKenzie, 250 N.W. 

687. 688, 216 lowa 1388. 

Kan.—^Rooney v. Inheritance Tax 
Commission of Kansas, 53 P.2d 
500, 501. 143 Kan. 143. 

(2) “One to whom a certain sum 
is due.”—Grant Motors v. Federal 
Credit Co., Mlss., 186 So. 196, 199. 


(3) “One to whom a sum is due, 
and which is to be paid after allow- 
ing all Just credits.”—^In re Wilson, 
80 Ill.App. 217, 219. 

(4) “The person to whom the debt 
is owed; Cand] who has the absolute 
control of it.”—^Davis v. Snead, 33 
Gratt. 706, 709, 74 Va. 706, 709. 

(5) Other similar statements see 
16 C.J. p 1371 note 73 [a]. 

la Ark.—Keith v. Hiner, 38 S.W. 

13, 14, 63 Ark. 244. 

K&n ,—Conrad v. Johnson, 4 P.2d 
767, 769, 134 Kan. 120. 

Similar doflnltloiui 

(1) “He who voluntarily tnists or 
gives credit to another, for a sum of 
money or other property, upon bond, 
bili, note, book, or simple contract.” 
—Stanly v. Ogden, 2 Root, Conn., 
259, 261. 

(2) “One who gives credit in busi- 
ness matters; hence, one to whom 
money is due.”—State v. Ord State 
Bank, 220 N.W. 266, 266, 117 Neb. 
189. 

(3) Other similar statements see 
16 C.J. p 1371 note 72 [a]. 

13> 111.—Superior Plating Works v. 
Art Metal Crafts Co., 218 IllA.pp. 
148, 160. 

I4b N.J.—^Morse v. Metropolitan S. 
S. Co., 102 A, 624, 626, 88 N.J.Eq. 
326. 

15. Minn.—rDaniels v. Palmer, 42 N. 
W. 856, 867, 41 Minn. 116. 

16 C.J. p 1372 note 81. 

16. Kan.—^Henley v. Myers, 93 P. 
168, 178, 76 Kan. 723, 728, 17 L.R. 
A,N.S., 779. 

17. N.J.—^New Jersey Ins. Co. v. 
Meeker, 37 N.J.Law 282, 300. 

16. 111.—Superior Plating Works v. 
Art Metal Crafts Co., 218 IlLApp. 
148, 160. 

19k Del.—^MacKenzle Oil Co. v. Omax 
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Oil & Gas Co., 120 A. S62, 864, 14 
Del.Ch. 36, clting Coxpns Jnxls. 

See also 15 C.J. p 1373 note 98-p 1374 
note 22. 

As meaning "creditor at laxge** 

“The simple word ‘creditor* stand- 
ing by itself, means creditor at 
large; so it is generally used and 
generally imderstood.”—Woolverton 
V. George H. Taylor Co., 43 IlLApp. 
424, 426. 

2a S.C.—^King ▼, Fraser, 23 S.C. 
543, 648. 

21. Kan.—^Dewey v. Commercial 

State Bank, 41 P.2d 1006, 1007. 141 
Kan. 366, quoting Coxpns jnxls— 
Conrad v. Johnson, 4 P.2d 767, 769, 
184 Kan. 120, quoting Coxpns J'axl8. 

N.C.—Citizens’ Bank v. Whlte, 162 
S.B. 736, 737, 202 N.C. 311. 

16'C.J. P 1372 notes 86, 87. 

Thns it may mean “one having any 
character of claim against another.” 
—^Henley v. Myers, 93 P. 168, 173, 76 
Kan. 723, 728, 17 L.R.A.,N.S., 779. 

22. Minn.—^Atwater v. Manchester 
Sav. Bank, 48 N.W. 187, 188, 46 
Minn. 341, 12 L..R.A. 741. 

Mo.—Commerce Trust Co. v, Parm- 
ers* Exchange Bank, 6l S.W.2d 928, 
931, 332 Mo. 979, quoting Coxpns 
Jnxls. 

Similar deflnitLoxis 

(1) “One who has a right to re¬ 
quire of another the fulflllment of a 
contract or obligation.” 

XJ.S.—^In re Putman, D.C.Cal., 193 F. 
464, 473. 

111.—^Dunnlgan v. Stevens, 13 N.B. 
661, 122 111. 396. 404, 8 Am.S.R. 
496. 

16 C.J. p 1872 note 88 [a] (1). 

(2) “One in whose favor an ohliga- 
tlon exists, by reason of which he is 
or may become entitled to the pay¬ 
ment of money.”—Pierson v. Hickey, 
91 N.W. 339, 340, 16 S.D. 46—16 C.J. 
p 1372 note 88 [a] (2). 
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other tbing is due by obligation, promise, or in law;^^ 
One who has a valid cause of action, or a legal right 
to damages capable of enforcement by judicial proc- 
es3;24 one 'W'ho has a jnst claim for money, or a 
legsJ claim against another, or who owns a claim or 
demand;25 a elaimant in respect of eommercial de- 
mands due or accruing due, whether the liability 
therefor is contested or not;^® also, in particnlar 
conneetions, a person whose claim, upon certain 
conditions, is charged by law upon particular prop- 
erty;^7 the holder of a security or securities;^® 
or one who has a claim against a debtor as well as 
one who has a claim against property.^s 

As Claimaut Ez Delicto 

The term ‘^creditor” has been held sufficiently 
comprehensive to include those Holding claims aris- 
ing out of tort; persons entitled to damages for 
torts—^being broadly eonstrued in furtherance of 
the purposes of remedial statutes.®® In this indu- 
sive sense, '^creditor” has been defned as meaning 
any person having a claim or demand upon which a 
judgment for a sum of money, or directing the pay- 
ment of money, can be recovered in an action;®^ 
every one having a right to damages capable of ju¬ 


dicial enforcement, whether growing out of tort or 
contract;®^ every party who has a demand, an ac- 
count, an interest, or a cause of action for which 
he might recover any debt, damages, penalty, or 
forfeiture;®® one having a right to require the per- 
formance of any legal obligation, contract, or guar- 
anty, or a legal right to damages growing out of 
contract or tort;®^ and, in a liberal sense, one who 
a legal demand upon another, for money or 
other property which has got into the hands of an¬ 
other, without his consent, by mistake or accident, 
which he is entitled to have, or to a compensation in 
damages for, upon the ground of an implied prom¬ 
ise.®® 

Ab Judgment or Lien Creditor 

The term "creditor,” under particular cireum- 
stances, has been held not to include creditors at 
large, but to be confned to judgment creditors and 
those who have in some manner effected a lien on 
the debtor^s property.®® It is in this sense that the 
Word is used in certain statutes goveming proce- 
dure and relief, and when so used has been defned 
as meaning one who has acquired a lien, either by 
a legal or equitable attachment, or by seizure and 
levy on execution;®^ one armed with legal process 


(3) “One who has the rigrht to re¬ 
quire the fulfillment of an obllgra- 
tlon."—In re Wilhelm, D.C.Md., 25 F. 
Supp. 440, 443. 

231 lowa.—^Hines v. McKenzie, 250 
N.W, 687, 688, 216 lowa 1388. 

Mo.—Commerce Trust Co. v. Farm- 
ers* Fxchansre Bank, 61 S.W.2d 928, 
931, 332 Mo. 979, quotlngr Corpus 
O^nxis. 

15 C.J. p 1373 note 90. 

2‘L Ind.—^Blshop v. Kedmond, 83 Ind. 
167, 169. 

Kan.—^Dewey v. Commerclal State 
Bank. 41 P.2d 1006, 1007, 141 Kan. 
356, quotln? Coxpiis Juris—Conrad 
V. Johnson, 4 P.2d 767, 769, 184 
Kan. 120, quotin^r Corpus Jtixls. 
Mass.—^Blanco v. Piscopo, 161 N.E. 
605, 606, 263 Mass. 549. 

16 aJ. P 1873 note 91. 

Slmilarly expressed 

(1) “A person havinsr a cause of 
action capable of adjustment and 
liquidation upon a trial.”—^Merwine 
V. Mt. Pocono Llght & Improvement 
Co., 166 A 160, 161, 304 Pa. 617. 

(2) «One who has a definite de- 
mand a^nst the estate, or a cause 
of action capable of adjustment and 
liquidation upon a triaL**—^Langford 
V. State Bank & Trust Co. of Har- 
rodSburg, 65 S.W.2d 730, 731, 251 Ky. 
683—15 C.J. P 1375 note 29. 

(3) «One who has a right by law 

to deznand and recover of another a 
sum of money on any account what- 
erver."—Conrad v. Johnson, 4 P.2d 
767, 769, 184 Kan. 120. j 


<4) “The holder of and person en¬ 
titled to enforce any contract, debt, 
or engagement of the bank.”—^mith 
V. Olson, 208 N.W. 686, 688, 60 S. 
D. 81. 

26. Kan.—^Dewey v. Commerclal 

State Bank, 41 P.2d 1006, 1007, 141 
Kan. 356, quoting Corpus JUris. 
Mo.—Commerce Trust Co. v. Farm- 
ers' Exchange Bank, Mo., 61 8.W. 
2d 928, 981, 332 Mo. 979, quoting 
Corpus Juris. 

N.T.—^Lent V. Farnsworth, 87 N.Y.S. 
1112, 94 App,Div. 99, 101—In re 
Iiittleton*s Estate, 223 N.Y.S. 470. 
479, 129 Mlsc. 845. 
d^UlitlOXIS 

“The holder of a claim.”—^Hebert 
V. Handy, 72 A 1102, 1104, 29 R.I. 
643—15 aJ. p 1378 note 96 [a]. 

26. Cal.—Gray v. Palmer, 9 Cal. 
616, 686. 

16 C.J. p 1373 notes 96, 97. 

27. Tex,—Commerclal Credit Co. v. 
Schlegel-Storseth Motor Co., Com. 
App., 23 S.W.2d 702, 7031 

28. U.S.—^In re Merced Irr. Dlst, D. 
C.Cal., 25 F.Supp. 981, 983. 

29. U.S.—In re Pressed Steel Cajr 
Co. of New Jersey, C.C.APa., 100 
P.2d 147, 162. 

30- Qa.—^McVelgh v. Harrlson, 194 
S.E. 208, 213, 185 Ga. 121, quoting 
Corpus Juris. 

Kan.—Conrad v. Johnson, 4 P.2d 767, 
768, 134 Kan. 120. 

Mlch.—^Ford V. Maney*s Estate, 232 
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N.W. 398. 394, 261 Mich. 461, 70 

AL. R. 1815. 

15 C.J. p 1374 note 28, p 1375 note 
24. 

31. Ga.—^McVelgh v. Harrison, 194 
S.E. 208, 218, 185 Ga. 121, quoting 

Corpus Juris. 

N.Y.—In re Wilcox, 11 N.Y.Civ.Proc. 
115, 126. 

16 aj. p 1376 note 28. 

32. Ga.—^McVeigh v. Harrison, 194 
S.E. 208, 213, 185 Qa. 121, quoting 
Corpus Juris. 

Ind.—^De Ruiter v. De Ruiter, 62 N. 
B. 100, 103, 28 Ind.App. 9, 91 Am. 
S.R. 107. 

Pa.—^Merwlne v. Mt. Pocono Light & 
Improvement Co., 166 A 150, 161, 
304 Pa. 517, citlng Corpus Juris. 

16 CJ. p 1376 note 26. . 

33. N.D.—Soly V. Aasen, 86 N.W. 
108, 109, 10 N,D. 108. 

15 C.J. p 1875 note 27. 

34. Ark.—^Hemton v. Short, 181 S. 

W. 142, 144, 121 Ark. 383. 

15 C.J. p 1375 note 26. 

35. Ga.—^Banks v. McCandless, 47 
B.E. 332, 385, 119 Ga. 793. 

16 C.J. p 1375 note 30. 

38. U.S.—Holt v. Crucible Steel Co. 
of America, Ky., 32 S.Ct. 414, 416, 
224 U.S. 262, 56 L.Ed. 756. 

16 C.J. p 1378 note 6. 

37. Mass.—Hili v. Hili, 82 N.E. 690, 
691, 196 Mass. 509. 

15 C.J. p 1373 note 6. 

Slmllar defluitions 

(1) “One having some sort of Uen 
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vhicli authorizes him to seize the property—such as 
tm execution issued upon a judgment, or an attach- 
ment;®^ one who has a judgment or a lien;39 a 
person having a elaim that is reeognized and ad- 
mitted, or sueh as has been aseertained and estab- 
lished by the judgment of a competent court, and 


not one that has been dipputed or rejected.^® 

Spedfic Applications 

In the subjoined notes, examples are given of 
Trhat the term has been held to includeand of 


llxed by law or legal proceedlngrs 
upon particular property.”—^Eason v. 
Garrlson, 82 S.W. 800, 801, 36 Tex. 
Civ.App. 574. 

(2) “One who has acquired some 
fonn of lien.”—^Jennlngs v. Schwartz, 
149 P. 947, 949, 86 Wash. 202. 205. 

(3) ”One who has by legal process 
fastened a lien or charge upon the 
property for the satlsfaction of the 
debt”—^Folsom v. Peru Plow & Im- 
pleznent Co., 96 N.w'. 635, 636, 69 
Neb. 316, 111 Am-S.R. 637. 

38. N.T.—^Button V. Rathbone, 27 
N.B. 266, 126 N.T. 187, 19L 

Simllazly ezpressed 
“One who has selzed the property 
by Judlcial process.”—^Dexter v. Clti- 
aens’ Nat Bank of Norfolk, 94 N.W. 
680, 631, 4 Neb.Unoir. 380. 

39 . Miss.—^Loughridge v. Bowland, 
52 Mlss. 546, 658. 

16 C.J. P 1874 note 14. 

definltioiL 

“One who has reeovered Judg¬ 
ment”—^Underwood v. Ogden, 6 B. 
Mon., Ky., 606. 

40. N.T. — Wllson v. Baptist Bduoa- 
tion Soc., 10 Barb. 308, 819. 

16 C.J. p 1374 note 16. 
jadgmeiLt as condltlon preoedent 
The acqulsition of such judgment 
or lien is merely a condition prece- 
dent to the creditor’s right to pro- 
ceed in equity; it is a question of ex- 
hausting the remedy at law; a cred¬ 
itor is none the less such because 
he has not reduced his clalm to judg¬ 
ment or secured himself by lien,”— 
Southard v. Benner, 72 N.T. 424, 426. 

41. ‘^Creditor*’ held to Inolude 

(1) All persons whose claims are, 
upon certain conditions, charged by 
law as speciflc liens upon certain 
property, such as holders of attach- 
ment, execution, judgment, landlord, 
and mechanic’s liens.—Oak ClifC Col- 
lege V. Armstrong, Tex.Civ.App., 60 
S.W. 610, 613—16 C.J. p 1874 note 18. 

(2) Any person having a claim for 
expense of adminlstration of a de- 
ceased's e state, as attomey for the 
executor.—^In re Kaplan’s Hstate, 247 
K.Y.S. 384, 385, 139 Misc. 414. 

(3) ArtifLcial person, such as a 
body politic or corporate.—State v. 
Crutcher, 2 Swan, Tenn., 604, 511. 

(4) Assignee of clainai against 
bankrupt.—^In re Lewis P. Perfy & 
Whitney Co., D.C.Mass., 172 F. 744, 
746, 22 Am.Bankr. 770. 

(5) Assignee of Judgment—Tan 


Rensselaer v. Onondaga County, 1 
Cow., N.T., 443, 467. 

(6) Broker who has purchased 
stock on his customer^s account.— 
Eastman v. Kendall, 239 N.W. 263, 
266 Mich. 216. 

(7) Clalmant for damages.—^Des 
Arc Oil Mill Co. v. McLeod, 216 S. 
W. 1040, 1041, 141 Ark. 832. 

(8) Claimant under a bond.—^Mu- 
nlcipal Ct. V. Whaley, 67 A. 1061, 
1062, 26 R.I. 26. 

(9) Divorced wlfe with a decree 
giving her the custody of their 
minor child and an order for the 
child’s maintenance.—^Hill v. Hili, 82 
N.E. 690, 691, 196 Mass. 609. 

(10) Dummy stockholder with no 
interest as stockholder, who loans 
money to the Corporation.—^Phillips 
V. Pine Bluir S. & S. Ry. Co., 208 
S.W. 818, 315, 137 Ark. 443. 

(11) Bvery person, copartnership, 
or company to whom one is liable. 
whether primarily or secondarily, 
and whether as principal or surety.— 
Evans v. Ross, 80 XJ.C.C.P. 121, 126. 

(12) Guarantor who has made 
payment under the guaranty.—Scott 
V. Norton Hardware Co., C-CA-Va., 
64 F.2d 1047, 1060. 

(13) Holder of a bank'B certlflcate 
of deposit, payable on a fixed date 
with interest.—^Taylor v. Hutchin- 
son, 40 So. 108, 110, 146 Ala. 202. 

(14) Holder of a promissory note. 
—Cutler V. Huston, Mich., 16 S.Ct. 
868, 870, 168 U.S. 423, 39 L.Ed. 1040. 

(16) Holder of contract with Cor¬ 
poration breached by Its insolvency. 
—Spader v. Mural Decoration Mfg. 
Co., 20 A. 378, 47 N.J.Eq. 18. 

(16) Holder of wheat ticket or re- 
ceipt issued by warehouseman who 
has become insolvent.—^Daniels v. 
Palmer, 42 N.W. 866, 867, 41 Minn. 
116. 

(17) Indorsee of a note.—^Dunnigan 
V. Stevens, 13 N.E. 661, 664, 122 111. 
396, 3 Am.S.R. 496—16 C.J. p 1371 
note 78 [a]. 

(18) Indorser, guarantor, or sure- 
ty.—Kahn v. Bledsoe, 98 P. 921, 922, 
22 Okl. 666, 132 Am.S.R. 666—15 C.J. 
p 1371 note 78. 

(19) Judgment creditor having a 
lien.-^hicago Sav. Bank & Trust Co. 
V. Coleman, 119 N.B. 687, 689, 288 
111. 611—16 C.J. p 1374 notes 20, 21. 

(20) Judgment, execution, or at- 
tachment creditor.—^Parmers* & Mer- 
chants* Bank of New Tork v. An- 
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thony, 57 N.W. 1029, 1030, 89 Neb. 
343. 

(21) Mortgagee.—Calkins v. How- 
ard, 83 P. 280, 281, 2 CaJ.App. 283, 
285. 

(22) Obllgee in an appeal bond.— 
Hanna v. Hurley, 127 N.W. 710, 711, 
162 Mich. 601. 

(23) One against whom slanderous 
words are uttered.—^Banks v. Mc- 
Candless, 47 S.E. 382, 336, 119 Ga. 
793—16 C.J. p 1376 note 31. 

(24) One asserting clalm against 
estate for injuries due to deceased's 
negligence.—^Pord v. Maney's Estate. 
232 N.W. 393, 394, 261 Mich. 461, 70 
A.L..R. 1315. 

(25) One having a right to maln- 
taln a proceeding for the support of a 
bastard child.—^Blshop v. Redmond, 
83 Ind. 167, 159—^16 C.J. p 1376 note 
33. 

(26) One who loans credit.—Swarts 
V. Siegel, Mo., 117 P. 18, 17, 64 aC.A. 
399. 

(27) Owner of rented bulldlng for 
rents due. 

Tex.—General Motors Acceptance 

Corporation v. Bettes, Civ.App., 67 

S.W.2d 263, 266. 

Wash.—^Harrlson v. National Cash 

Reglster Co., 82 P.2d 136, 139, 196 

Wash. 83. 

(28) Person to whom any obliga- 
tion is due.—^In re Wilhelm, D.C.Md., 
26 P.Supp. 440, 443. 

(29) Person to whom a promise of 
marrlage is made after the breach.— 
Bishop V. Redmond, supra—^16 C.J. 
p 1376 note 32. 

(30) Pledgee of-property as securl- 
ty for clalm.—Jewell v. Cecil, 198 
S.W. 199, 202, 177 Ky. 822. 

(31) Pollcy holder who has paid 
his premlum.—^Hoyt v. Hampe, 214 
N.W. 718, 720, 206 lowa 206. 

(82) SherlfC actlng In officlal ca- 
pacity in sale of personalty for tax¬ 
es.—^Andrews v. Hurst, 161 S.E. 331, 
388, 163 S.C. 86. 

(33) Stockholder of Insolvent 
building and loan associatlon with 
respect to his distributlve share.— 
Irwln V. Granite State Provident As- 
soc., 88 A. 680, 6'82, 56 N.J.Eq. 244. 

(34) Trustee in a condltional buy- 
er’s trust deed.—^Handlan-Buok Mfg. 
Co. V. Waterloo Drop Porge Co., 166 
N.W. 802, 807, 173 lowa 462. 

(36) Wife brlnging action for 
maintenance and support.—^Hage- 
dom V. Hagedorn, 189 S.E. 507, 509, 
211 N.C. 176. 
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what it has l>€en lield not to include.'** 

Who are creditors under particular cireumstances 
or within the purview of particular statutas see, in¬ 
ter alia, such C.J.S. tities as Assignments for Ben¬ 
efit of Creditors § 308; pankruptcy §§ 98-109, 
385-389, 514 1221; Banks and Banking §§ 88, 519- 
529; Building and Loan Associations § 36 notes 
6-15; Chattel Mortgages §§ 136-141; Corporations 
§§ 1377-1382, 1394, 1395, 1400, 1424^1430, 1451- 
1433, 1450, 1468-1471, 1547-1551, 1587, 1588; 
IFraudulent Conveyances §§ 63-69, also 27 CJ. p 
472 note 19-p 474 note 40, § 484, also 27 C.J. p 885 
note 66-p 887 note 92; liens § 9, also 37 C.J. p 
327 notes 99-11; Mechanics^ Liens § 86, also 40 C.J. 
p 128 note 74-p 129 note 1; Mortgages § 60, also 
41 C.J. p 366 note 61-p 367 note 73, § 273, also 41 
C.J. p 574 note 95-p 576 note 12; Partnership §§ 
188, 189, also 47 C.J. p 912 note 69-p 920 note 84; 
Principal and Surety § 4, also 50 GJ, p 14 note 
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28; Beceivers § 41, also 53 C.J. p 57 note 91-p 68 
note 97; Sales § 582, also 55 C.J. p 1250 note 83- 
p 1253 note 27; Subrogation §§ 47-56, also 60 C.J. 
p 740 note ^p 770 note 98; Trusts §§ 197-200, also 
65 C.J. p 553 note 85-p 565 note 32; Vendor and 
Purehaser §§ 306—308, also 66 C.J. p 1063 note 59- 
p 1065 note 99; and Wills §§ 1137-1141, also 69 C. 
J. p 950 note 56-p 963 note 45. 

Other Terms Coxnpared 

The terms "applicant for the writ” see Applicant 
6 C.J.S. p 86 note 39, "elaimant” see Claimant 14 
C.J.S. p 1191 note 58, or "obligee”** may be em- 
ployed as equivalent to "creditor.” Also "creditor*' 
has been compared with, and distinguished from, 
"assigns” see Assign 6 C.J.S. p 1036 note 21, "claim- 
ant” see Claimant 14 C.J.S. p 1191 note 59, "coad- 
venturer,”*^ "dependent,5 "ineumbrancer,”*® "in- 
vestor,”^"^ "joint obligor,”^® "laborer,”^® "owner,”®® 


(36) Wife holding: annuity under 
antenuptial agreement.—^In re Coajie’s 
Estate, 165 A. 2, 3, 310 Pa. 138. 

49. ^Creditor» lieia not to inolndo 

(1) Assismee of oonditional seller 
•who has seized the property sold 
on purchaser*s default.—John W. 
Snyder, Ino., y. Aker, 236 N.Y.S. 28» 
30» 134 Miso. 721. 

(2) Beneflciary of tmst—^Mnssel- 
man v. Joplin» Mo.App.» 180 S.W. 
1058» 1060. 

(3) Board of education with re- 
spect to funds deposited in bank 
without its authority.—^Myers v. 
Ciay Center Bd. of Bducation» 32 P. 
658» 662, 51 Kazi. 87» 37 Am.S.R. 
263. 

(4) Claimant under contract to 
maike a will.—^Rooney v. Inheritance 
Tax Commission of Kansas» 53 P.2d 
600, 501» 143 Kan. 143. 

(5) Commissloner to oolleot pur> 
Chase money.—^Davis v. Snead» 33 
Gratt. 705» 711, 74 Va. 705. 711. 

(6) Customer for whom a broker 
buys stock on margin.—^Richardson 
V. Shaw, N.T., 147 P. 659, 660, 663» 77 
C.C.A, 643. 

(7) Director of Corporation with 
respect to his salary.—^McDowall v. 
Sheehan. 29 N.B. 299, 301, 129 N.T. 
200 . 

(8) Divorced wife of Insane veter- 
an given awaxd for support of child. 
—In re (Sardner, 264 N.W. 643, 646, 
220 Wis. 75. 

(9) Government department, bu- 
reau» or commission to which money 
has been approprlated from a fund 
owned by the govemment.—^Eastern 
& Western Lumber Co. v. Patterson, 
264 P. 441, 124 Or. 112, 60 A.li.R. 
528. 

(10) Guardian of a ward.—^Hines 


v. McKenzie, 260 N.W. 687, 688, 216 
lowa 1388. 

(11) Holder of bank check until 
and unless the bank accepted or 
certified it.—Blanchard v. Bank of 
Morgan City & Trust Co., LaApp., 
185 So. 120, 121. 

(12) Holder of preferred stock in 
domestlc Corporation.—Gressinger v. 
Massey Hardware Co.» 33 P.2d 128, 
129» 139 Kan. 782. 

(13) Holder of withdrawable stock 
in a building and loan association. 
—Clardy v. Jefferson County Build¬ 
ing & Loan Ass^n, 176 So. 868, 869, 
234 Ala. 658. 

(14) Insurance company advancing 
money on Insurance policy by way 
of “loan.”—^Baker v. General Ameri¬ 
can Life Ins. Co., 268 N.W. 566, 561, 
222 lowa 184. 

(15) One clalming under decedentes 
oral contract to glve him Interest in 
his estate.—^In re Schinasfs Estate, 
248 N.Y.S. 691, 705, 139 Misc. 469. 

(16) One who claims as his own 
speciflc property claimed by estate. 
—Newport v. Hatton. 231 P. 987, 993, 
195 CaL 132. 

(17) Person clalming damages for 
conversion of his property.—^Hutchin- 
son V. Lamh, Brayt., Vt., 234, 235. 

(18) Plaintiff in attachment.—^Mel- 
vllle V. Brown, 16 N.J.Law 363, 366. 

(19) Preferred stockholder. 

Me.—Spear v. Hockland-Rockport 

Lime Co.. 93 A. 764» 766, 113 Me. 

285. 

Or.—^Hewitt v. Linnhaven Orchard 

Co.» 174 P, 616, 618, 90 Or. 1. 

(20) Promoter of Corporation, tak- 
ing stock for his Services.—Villere v. 
New Orleans Fure Milk Co., 48 So. 
162, 175, 122 La. 717. 
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(21) Stockholder.—^Hegarty v. 
American Commonwealths Power 
Corporation, 174 A. 273, 276, 20 Del 
Ch. 231. 

(22) Trustee of a company» authoiv 
ized to collect assessment agalnst es¬ 
tate of deceased stockholder.—Glenn 
V. “Beid, 24 A. 166, 166» 74 Md. 238. 

(28) Wife asking for temporary 
alimony in suit for divorce.—Stlrgus 
V. Stlrgus, 160 So. 285, 286, 172 
Miss. 887. 

(24) Wife clalming alimony and 
support—Commons v. Bragg» 80 P. 
2d 287, 291, 183 Okl. 122. 

(25) Wife demanding alimony.— 
Hollis V. Bryan, 143 So. 687» 688» 166 
Miss. 874. 

(26) Wife to whom alimony has 
been awarded.—^Pestervand v. Laster, 
180 So. 634» 638» 16 La.App. 159. 

43. La.—Dufllho v. Bordelon» 92 So. 
744» 746» 152 La. 88. 

44. N.J.—Stein v. George B. Spearin, 
Inc., 184 A. 436, 440, 120 N.J.Bq. 
169. 

45. Mass.—Skilllngs v. Massachu- 
setts Ben. Assoc.» 15 N.E. 566» 568» 
146 Mass. 217. 

46. IlL—Shaeffer v. Weed, 8 111. 511» 
617. 

417. Ark.—Phillips v. Pine Bluff S. & 
S. Ry. Co., 208 S.W. 813, 316, 13T 
Ark. 448. 

48. Mo.—Chandler v. Stevenson, 68 
Mo. 450» 451. 

49. lowa.—^Heessel v. Creston Nat 
Bank, 218 N.W. 298, 300, 206 lowa 
608. 

50. • S.D.—^Boyce v. Hawn, 216 N.W. 
589, 690» 52 S.D. 53. 

See also the C.J.S. title Property 9 
13, also 50 C.J. p 776 note 51, P 777 
note 16. 
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^^preferred stoekliolder,”®! ^^purehaser tinder war- 
ranty of title ,”®2 "stockholder ”53 and “subsequent 
purchaser in good faith for value.”®^ 

In Phrases 

Cfeditor at large. One who has not rednced his 
claim to judgment at law, or who has not acqnired, 
or does not possess, a lien for the enforcement of 
snch demand; or, in other words, one who has not 
established his debt by a judgment rendered, or has 
not an acknowledged debt wdth an interest in the 
money of the debtor, or a lien created by contract, 
f or by some distinet legal proceeding, or by law,55 as 
distinguished from a creditor who has obtained 
some proeess on whieh property may be seized law- 
fully, and by whieh it is made liable, either imme- 
diately or nltimately, to be appropriated in satis- 
faction of his debt,56 The term is used indifferent- 
ly with the terms "general creditor,”57 and "simple 
contract creditor.”58 

Debtor and creditor, Wherever one person, by 
contract or by law, is liable and botind to pay an- 
other an amoiint of money, certain or uncertain, the 
relation of debtor and creditor exists between 
them.53 The relation of debtor and creditor has 
been distinguished from "pledge” see the CJ.S. ti- 
tle Pledges § 3, also 49 C J. p 898 note 56, and 
*We” see the C.J.S. title Sales § 2, also 65 C,J. p 
42 note 82. 


Double creditor. One having a lien on two 
funds.5® 

Exeeution creditor. One who, having reeovered a 
judgment against the debtor for his debt, has also 
caused an exeeution to be issued thereon.51 

General creditor. An unsecured creditor,52 as 
distinguished from a creditor who has a lien on 
property and is lawfully in possession under such 
lien;5S one who has not procured a lien on property 
by some legal proeess, as distinguished from a cred¬ 
itor who has obtained some proeess by whieh the 
property n^ay be lawfully seized, and by whieh it 
is made liable either immediately or ultimately to 
be appropriated in satisfaction of his debt;®^ a 
person who has given credit and who has no lien 
or security for the payment of the debt so creat¬ 
ed. 55 A "general creditor” has been held not to be 
included within the term "junior eneumbrancer,”5® 
and has been held not to include the holder of a 
claim against a city, who is entitled to payment 
only from and out of the funds appropriated to the 
payment of such claims.57 The term has been held 
equivalent to "creditor at large” see supra note 57, 
and distinguished from "judgment creditor.”58 

Judgment creditor. A term with a special mean- 
ing^ and defined as one whose claim has been 
merged into a judgment against his debtor, and un¬ 
der whieh, generally, exeeution may be had;59 ©ne 
who has obtained a judgment against his debtor, 


61. U.S.—Elko L»ampille Power Co. 
y. Commissioner of Internal Reve- 
nue, C.C.A., 60 P.2d 595, 596—Van- 
den Bosch v. Mlchigan Trust Co., 
C.C.A.Mich., 36 P.2d 643, 645. 
Mass,—Wilder v. Trefry, 126 NJE. 

689, 690, 234 Mass. 470. 

Pa.—^Pardee v. Harwood Electric Co., 
105 A. 48. 60, 262 Pa. 68. 

See also Corporations 5 483. 

52. Tex.—Tumer v. Cochran, 61 S. 
W. 923, 924, 94 Tex. 480. 

63. tJ.S.—^Helvering v. Richmond, P. 
& P. R. Co., C.C.A., 90 P.2d 971, 
974—Curtis v. Dade County Sec. 
Co., C.C.A.Pla., 30 P.2d 326, 326. 
Ala.—Clardy v. Jefferson County 
Bulldlng & Loan Ass’n, 176 So. 368, 
369, 234 Ala. 658. 

Mich,—Curtlss v. Wilmarth, 236 N. 
W. 773, 776, 264 Mich. 242—Le- 
land V. Ford, 223 N.W. 218, 223, 246 
Mlch. 599. 

See also Corporations § 483. 

64 Ofcl.—^Morgan v. Stanton Auto 
Co., 286 P. 962, 964, 142 Okl. 116. 

66. U.S.—U. S. V. Ingate, C.C.Ala., 48 
P. 251, 264. 

64 N.M.—Wolcott V. Ashenfelter, 23 


P. 780, 784, 5 N.M. 442, 8 L.R.A. 
691. 

16 C.J. p 1373 note 3. 

57. N.M.—Wolcott V. Ashenfelter, 23 
P. 780, 78C 6 KM. 442, 8 L.R.A. 
691. 

68; U.S,—U. S. V. Ingate, C.C.Ala., 
48 P. 261, 263. 

59. Ga.—^Banks v. McCandless, 47 S. 
E. 332, 335, 119 Ga. 793. 

Broad scope of dieAiiltio]i, 

(1) It has been sald that thls defl- 
nltion is much broader than is gen- 
erally supposed and includes a lia- 
billty for a wrongful conversion of 
property.—^Banks v. McCandless, su¬ 
pra. 

(2) It may arlse by direct agree- 
ment, or breach of duty, between 
the parties.—Commercial National 
Bank v. Taylor, 19 N.T.S. 633, 636, 64 
Hun 499. 

(3) Also it has been said that the 
phrase ImpUes that the one has giv¬ 
en credit to the other in a contract 
and that it would be absurd to say 
that a fine Imposed as a punlshment 
for a penal offence was a debt con- 
tracted.—Whlteacre v. Rector, 29 
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Qratt 714, 716, 70 Va. 714, 716, 26 
Am.R 420. 

64 Kan.—Newby v. Pox, 133 P. 890, 
891, 90 Kan. 317, 47 L.R.A.,N.S., 
802. 

GL Ind.—Chalmers & Williams v. 
Surprlse, 128 N.E. 841, 844, 70 Ind. 
App. 646. 

See also the C.J.S. title Exeeutions S 
14, also 23 C.J. p 310 note 2—p 311 
note 8. 

02. Minn.—^Noyes v. Chapman-Drake 
Co., 61 N.W. 901, 60 Minn. 88. 

03. Mlch.—^Dempsey v. Pforzhelmer, 
49 N.W. 466, 468, 86 Mlch. 662, 13 
L.R.A. 388. 

64. N.M.—Wolcott V. Ashenfelter, 23 
P. 780, 784, 6 N.M. 442, 8 L.R.A. 
691. 

05. S.C.—Klng v. Praser, 23 S.C. 648, 
645, 648. 

es. Md.—^McNiece v. Bliason, 27 A. 
940, 941, 78 Md. 168. 

67. La.—Johnson v. City of New Or- 
leans, 15 So. 100, 101, 46 La.Ann. 
714. 

68. S.C.—^King v. Praser, 28 S.C. 643, 
648. 

69. Ind.—Chalmers v. Surprise, 123 
N.E. 841, 844, 70 Ind.App. 646. 



CREDITOB 


nnder which he can enforce exeention.’^® The term 
has been distinguished from "general creditor*' see 
supra note 68. 

Refaccion caeditor. In the Spanish civil law, one 
who puts capital or materia! into the construction 
or repair of a building.^i 

Simple contract creditor, A creditor who has not 
redueed his demand to a judgment at law, or who 
has not acquired or does not possess a lien for the 
enforcement of such demand; one who has not es- 
tablished his debt by a judgment rendered, or has 
not an aeknowledged debt with an interest in the 
property of the debtor, or a lien thereon created by 
contract, or by some distinet legal proceeding, or by 
law.'^^ The term has been held equivalent to "cred¬ 
itor at large” see supra note 58. 

Single creditor, One having a lien only on a 
single fund.*^® 

Subsequent creditor, A creditor whose claim or 
demand accrued or came into ezistence aftcr a giv- 
en faet or transaction, such as the reeording of a 
deed or mortgage or the ezecution of a voluntary 


21 aj.g. 

conveyance;^^ one who afterwards became a crej. 
itor.*^® 

Warrant creditor, A creditor of a municipal Cor¬ 
poration to whom is given a municipal warrant for 
the amount of his elaim, because there are no funds 
on hand to pay it."^® 

Other phrases: "Attaching creditor” see 7 C.J.S. 
p 169 note 85, " ‘bona fide* creditor” and “bona fide 
creditor without notice” see 11 C.J.S. p 390 notes 
94, 95, "bona fide judgment creditor” see 11 C.J.S. 
p 388 note*56, “catholic creditor” see 14 C.J.S. p 36 
note 74, "certificate creditor” see 14 C.J.S. p 112 
note 77, "conditional creditor” see 15 C.J.S. p 813' 
note 96, "eonfldential creditor” see 15 C.J.S. p 823 
note 2, "creditor acquiring lien,”77 "creditor of 
... [a bankrupt] seeking a preference,”78 “cred¬ 
itor of an estate,**79 "creditor of Corporation,”80 
"creditor of deceased,”®^ "creditor of lessee,”82 
"creditor of the estate of deeeased,”®® "creditor or 
creditors,”®^ "domestie creditor,”®® "ezisting cred¬ 
itor,”®® "foreign creditor,”®7 “junior creditor,”®® 
"lien creditor,”®® “loan creditor,”®® "principal cred¬ 
itor,”®i “quasi creditor,**®2 “secured creditor” see 
Banbniptcy §§ 101, 387, and "senior creditor” see 


Black li.D. 

Btatotoxy deflnitloiL 

“The person who Is entltled to col- 
lect, or otherwise enforce, in his own 
ri^ht, a judgment for a sum of mon- 
sy, or dlrecting the payment of a 
sum of money.”—^Kemp v. Garten- 
burg, 156 N.Y.S. 883, 884, 93 Misc. 
313. 

JUsiitsd 

In a partlcular connectlon, the 
term Is limfted to “a Judgrment cred¬ 
itor who has first exhausted ali le¬ 
gal remedy.*’—^Baxter v. Moses, 1 A. 
360, 352, 77 Me. 465, 52 Am.H. 783. 
Am ^HaonmhxaiLcer” 

The phrase has heen held to he in- 
cluded within the term “incum- 
hrancer.”—^De Voe v. Rundle, 74 P. 
836, 837, 33 Wash. 604. 

Texm held not to Incltide the re- 
ceiver or general creditors of cm In- 
solvent Corporation.—Smith v. Hotel 
RItz Company, 70 A. 137, 74 N.J.Bq. 
616. 

71- Porto Rico.—^In re Sola e Rijo, 
7 Porto Rico Fed. 392, 397. 

TO. U.S.—U. S. V. Ingate, C.C.Ala., 
48 F. 251, 254. 

TO Kan.—^Newby v. Fox, 133 P. 890, 
90 Kan. 317, 47 Ii.R.A„N.S.. 302. 
74. Black L.D. 

7S- Ohio.—^Friedel v. Wolfle, 180 N. 

E. 738, 739, 41 Ohlo App. 564. 

S.C.—^McGhee v. Wells, 35 S.E. 529, 
532, 57 S.C. 280, 76 Am.S.R. 567. * 

60 C.J. p 974 note 7. 

See also the C.J.S. tltle Fraudulent 


Conveyances f 69, also 27 C.J. p 474 
notes 35^0. 

70. La.—Johnson v. City of New Or- 
leans, 15 So. 100, 101, 46 La.Ann. 
'714. 

77. N.J.—General Motors Acceptance 
Corporation v. Hayes Motor Co., 
172 A. 343, 345, 12 N.J.Misc. 384. 

78; Colo.—^Nlsbet v. Siegel-Campton 
Live Stock Co.. 123 P. 110, 120, 21 
Colo.App. 494. 

79. Holder of defluite ololm 

“A creditor of an estate is one 
who has a definite demand agalnst 
the estate, or cause of action capa- 
ble of adjustment and liquidation 
upon a trial.”—^In re Wilhelm, D.C. 
Md., 25 F.Supp. 440, 443. 

80. Idaho.—^Mapleton Bank v. Stand- 
rod, 71 P. 119, 121, 8 Idaho 740, 
67 L.R.A. 656. 

81. Ky.—^Moore*s Adm*x v. Brookins, 
92 S.W.2d 813, 814, 263 Ky. 519. 

Mass.—^First Nat. Bank v. Nichols, 
200 N.E. 869, 872. 

Tenn.—Gillespie v. Broadway Nat 
Bank, 68 S.W.2d 479, 482, 167 Tenn. 
245. 

82. Idaho.—Continental Nat. Bank 
of Salt Lake City v. Naylor, 228 
P. 266, 268, 39 Idaho 267. 

83. CaL—^Platnauer v. Foml, 21 P. 
2d 638, 641, 131 Cal.App. 393. 

La.—Succession of Reed, App., 167 
So. 765, 767. 

N.T.—^In re Laughlin's Estate, 8 N. 
T.S.2d 842, 843, 255 App.Div. 927. 

84. Ohio.—Smith v. Cooper Marble, | 
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Co., 192 N.E. 282, 283, 48 Ohio App. 
65. 

85. Beflned 

“One who resides in the same state 
or country in whlch the debtor has 
Ws domlcile or his property.”—^Black 
L.D. 

86. lowa.—Blackman v. Baxte*^, Reed 
& Co., 100 N.W. 75, 78, 125 lowa 
118, 70 L.R.A. 250, 2 Ann.Cas. 707. 

25 C.J. p 168 note 59. 

87. Befined 

“One who resides in a state or 
country foreign to that where the 
debtor has his domlcile or his prop¬ 
erty.”—^Black L.D. 

88. Defflned 

“One whose claim or demand ac¬ 
crued at a date later than that of a 
claim or demand held by another 
creditor, who is called correlatively 
the 'senior' creditor.”—^Black L.D. 

89. Deflned 

“One whose debt or claim is se¬ 
cured by a lien on partlcular prop¬ 
erty, as dlstingulshed from a 'gen¬ 
eral creditor* who has no such se- 
curlty.”—^Black L.O. 
sa ‘^vestOT" dlstlivgnlshed 
Ark.—Phillips v. Pine BlufC, S. & S. 
Ry. Co., 208 S.W. 313, 316, 137 Ark 
443. 

91. Deflnad 

“One whose claim or demand very 
greatly exceeds the claims of all oth¬ 
er. creditors in amount.”— 7 Black L.D. 

92. Okl.—Oommons v. Bragg, 80 P. 
2d 287, 290, 183 Okl. 122. 
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supra note 88; also '^ona fide purchasers or nnse- 
cured or lien creditors” see Bona Fide 11 C.J.S. p 
390 note 89, “ 'creditors’ and persons interested in 
the estate,”®^ "creditors and subseqnent purchas- 
^rs,”94 «creditors by a mortgage,”95 «creditors of 
any person to wbom an award was made,”9 6 «credi¬ 
tors of bankrupt,”97 «creditors of deeeased,”^^ 
«creditors of deceased persons,”9 9 "creditors of 
same class,”i "creditors of tbe bank,”2 «creditors 
of tbe buyer,”9 «creditors of the mortgagor,”^ 
«creditors or claimants,”® «creditors or third per¬ 
sons,”® «creditors residing vithin the state,”7 «de- 


positors and other creditors,”® «intent to defraud 
creditors,”® «joint creditors,”^® «moneys disbursed 
to ereditors by trustee,”^^ «notice . . . to all 

known creditors,”^® «petitioning creditors” see 
Ban-kruptcy §§ 98-103, «preference as one of the 
creditors,”^® and also, adjectively, «creditor bene- 
fieiary.”!^ 

OEEDITOE QUI PEEMITTIT EEM VENIEE 
PIGNUS DIMITTIT.lB 

OEEDITOES' BILL. See Creditors’ Suits § 1. 


93 . K.T.—^Matter of Thompson, 83 
N.T.S. 983, 984, 41 MIsc. 223. 

94. .La.—Gulf Reflmng Co. of Liou- 
isiana v. Glassell, 171 So. 846, 853. 
186 tia. 190. 

Mlss.—^Lampton-Reld Co. v. Allen, 
171 So. 780, 782, 177 Mlss. 698. 

95 . N.T.—^In re Ries, 169 N.T.S. 426, 
427, 182 App.Div. 296. 

96. Ga.—Gainey v. Bank of Thom- 
asville, 168 S.B. 877, 878, 176 Ga. 
736. 

97. ‘CSolders of paxtLolpatiiig opera- 
tLon oertlflcatM issued hy bankrupt 
oil company under contract requiringr 
company to set aside certain fund 
for payment thereof, held not “cred¬ 
itors «f bankrupt,” In that they were 
coadventurers with stockholders, haz- 
axdlng: their Investment on contluued 
operation and success of company.— 
In re Hawkeye Oil Co., D.G.Del., 19 
F.2d 161, 162. 

See also Bankniptcy $$ 386-389. 

98. Okl.—^United States Fidelity & 
Guaranty Co. v. Krow, 87 P.2d 960, 
964, 184 Okl. 444. 

99. "All peoraona harring demandB 
originating from contracts or agrree- 
ments with the deceased are credi¬ 
tors of his estate in the sense of the 
statute.”—Coffey v. Fisher, C.C.A. 
Tenn., 100 F.2d 61, 63. 

L TJ.S.—Jentzer v. Viscose Co., D, 
C.N.T., 13 F.Supp. 540, 644. 


2. N.C.—^Davis v. Industrial Mfg. 
Co., 19 S.E. 371, 372, 114 N.C. 321, 
329, 23 L.R.A. 322. 

3. IT.S.—^Kauman Co. y. Bradshaw, 
lowa, 193 F. 360, 363, 113 C.C.A. 
274. 

4. U.S.—Queenan v. Wiker, D.C.Okl., 
21 F.Supp. 943, 946, 946. 

111.—Collateral Pinance Co. v. Braud, 
18 N.E.2d 392, 396, 298 Ill.App. 130. 
Kan.—Schwartz v. Duncan, 284 P. 
606, 611, 129 Kan. 749—Campbell v. 
Killion, 267 P. 762, 753, 124 Kan. 
124. 

5. Miss.—^Drainagre Dist. No. 1 of 
Noxubee County v. Evans, 99 So. 
819, 821, 126 Miss. 178. 

G. Colo.—Glass & Bryant Mercantile 
Co. V. Parmers* State Bank of Ft. 
Morgan, 266 P. 682, 684, 83 Colo. 
193. 

7. N.J.—^Baker y. City of East 
Orange, 111 A. 681, 682, 95 N.J. 
Xiaw 365. 

8. "Other creditors" held to meaa 
”any persons having claims of any 
kind . . . which lawfully can or 
should be paid out of . . . as-, 
sets which come into the hands of 
the receiver.”—Conrad y. Johnson, 4 
P.2d 767, 769, 134 Kan. 120. 

9. Ky.—^Hord v. Green, 44 S.W.2d 
649, 651, 241 Ky. 641. 

See also the C.J.S. title Fraudulenta 


Conveyances §§ 110—114, also 27 C. 
J. p 503 note 63-p 606 note 93. 

10. Deflned 

“Persons Jointly entltled to re¬ 
quire satisfaction of the same debt 
or demand.”—^Black L.D. 

11. U.S.—Oldham y. Parker, D.C. 
Tex., 5 P.2d 682, 684. 

12. Conn.—^Dayis* Appeal, 39 Conn. 
395, 399. 

13. Wash.—State v. Erickson, 223 P. 
1046, 1047, 128 Wash. 661. 

14 . U.S.—JEtna Life Ins. Co. of 
Hartford, Conn., v. Maxwell, C.C.A. 
W.Va., 89 P.2d 988, 993. 

Cal.—^Hartman Ranch Co. y. Asso¬ 
ciated Oil Co.,'73 P.2d 1163, 1169, 
10 Oal.2d 232. 

Ky.—^Fidelity & Beposit Co. of Mary- 
land y. Lyon, 124 S.W.2d 74, 77, 
276 Ky. 411—J, T. Jackson Lumber 
Co. y. Union Transfer & Storage 
Co.. 66 S.W.2d 670, 672, 246 Ky. 
. 653. 

Ohio.—^Vail y. Reuben H. Donnelly 
Corporation, 10 N.E.2d 239, 241, 56 
Ohio App. 219. 

Tex.—^Breaux v. Banker, Civ.App., 
107 S.W.2d 382, 389. 

Utah.—Kelly v. Richards, 83 P.2d 
731, 786, 96 Utah 660. 

15. A maxlm meaning “The credi¬ 
tor who allows property to be sold 
giyes up the pledge.”—^Morgan Leg. 
Max. 
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CREDITORS’ SUITS 

. This Title includes actions to enforce judgments and other general liens against property of debtors 
liable for payTuent of their debts but not subject to levy and sale under execution; nature and scope of 
the remedy in g^eneral; grounds of such actions and defenses thereto; by and against whoni, and on what 
judgments or other liens, and as to what property, they may be maintained; jurisdiction of such actions 
and proceedings therein; incidental relief; j‘udgments or decrees and enforcement thereof; review of 
proceedings; and costs in such actions. 

Miatters not in tliis Titio, tKAted elsowhoro in this woik, seo Doscriptlve-Wojpd Indox 

Analysis. 

§ 1. Definition, classes and nature—^p 1058 

2. Statutory provisions—p 1060 

3. Adequate remedy at law—^p 1060 

4. -Attachment or gamishment—p 1061 

5. - Supplementary proceedings to execution—p 1061 

6. Grounds in general—^p 1062 

7. Property not reachable by execution—^p 1063 

8. Property and rights subject—^p 1064 

9. -After-acquired property in general—^p 1064 

10. -Annuities—^p 1064 

11 . -Choses in action in general—^p 1064 

,12. -Contingent interest in estate—^p 1065 

13 . -Copyright—^p 1065 

14 . -Corporate stock—^p 1065 

15 . -Crops—^p 1066 

16. -Debt due to a debtor of the debtor—p 1066 

17. — Debts due from United States, state or municipal or public corporations 

—p 1066 

18. -Dower interests—^p 1067 

19. -Equitable assets or interests in general—p 1068 

20. -Good will—^p 1068 

21. -Interests in Insurance policies—^p 1068 

22. -Liquor licenses—^p 1069 

23. -Mere possibilities—^p 1069 

24. -Property in another state in general—p 1070 

25. -Property in custody of law in general—p 1070 

26. -Redemption rights—p 1070 

27. -Rents—^p 1071 

28. -Resulting trusts—^p 1071 

29. -Right of action for tort—^p 1071 

30. -Rights and interests of vendor and purchaser—^p 1072 

31* Rights arising from improving land of another or paying encumbrances 

thereon—^p 1073 

32. - Salary—p 1073 

33. -Undivided interests in general—p 1073 

34. - Other interests or rights—p 1073 

35. Creditors entitled to relief—p 1075 

36. Persons against whom relief obtainable-^ 1076 

37. Form of remedy—p 1077 

38. Conditions precedent in general—p 10/7 

39. Exhausting remedies at law—p 1077 
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CREDITOBS^ 8V1T8 


§ 40. Acknowledgment or establishment of debt in general—1077 

41. Exhausting ordinary legal remedies in general—p 1077 

42. Recovery of judgment—1078 

43. -Necessity—p 1078 

44. -Insolvent debtor—^p 1081 

45. - Nonresident or absconding debtor—p 1081 

46. - Character and sufficiency of judgment—^p 1082 

47. Execution and return—^p 1085 

48. Supplementary proceedings—^p 1090 

49. Resort to collateral security—^p 1091 

50. Exhausting legal remedies after suit brought—1091 

51. Defenses—^p 1091 

52. Limitations and laches^—^p 1092 

53. Jurisdiction and venue—p 1092 

54. Parties in general—^p 1094 

55. Plaintiffs in general—^p 1094 

56. - Suing in behalf of all—^p 1094 

57. Defendants—^p 1095 

58. Intervention and change of parties—^p 1098 

59. - Rights of plaintiffs and of interveners to control suit—^p 1100 

60. Process and appearance—p 1101 

61. Discovery—^p 1101 

62. In j unet ion—^p 1103 

63. Recciver—^p 1106 

64. Peading—^p 1111 

65. - Bili, complaint or petition—^p 1111 

66. - Plea or answer and subsequent pleadings—^p 1117 

67. -Amended and supplemental pleadings—^p 1119 

68. -Issues, proof and variance—p 1121 

69. Presumptions and burden of proof—^p 1122 

70. Admissibility of evidence—^p 1123 

71. Weight and sufficiency of evidence—^p 1123 

72. Dismissal before hearing—^p 1124 

73. Trial or hearing—p 1125 

74. - Reference—^p 1126 

75. Relief awarded—p 1128 

76. Decree or judgment—^p 1130 

77. Claims of creditors under decree or judgment—^p 1134 

78. - Presentation, proof, and allowance of claims—^p 1134 

79. Execution and enforcement of decree or judgment in general—^p 1137 

80. Sales and conveyances under order of court—^p 1137 

81. Distribution among creditors—^p 1139 

82. Appeal and error—^p 1140 

83. Costs—p 1141 

84. Liens and priorities—^p 1143 

85. -^ Time of attachment of lien—^p 1146 

86. - Prpperty to which lien attaches—^p 1147 

87. - r Duration of lien—^p 1147 
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§1 

§ 1. Definition, Classes and Nature 

a. Definition and classes 

b. Nature, scope, and purpose 

a. Definition and Classes 

Creditors' bflls are bllts In equity flied by creditore to 
reaeh and subject to the payment of thelr debts so-called 
equftable property or assets which cannot be reached 
by a levy and sale on execirtlon at law. There ie a dla- 
tlnction between general creditore’ bilis and Judgment 
creditore’ bflls. 

Generally defined, creditors' suits or bilis are bilis 
in equity filed by creditors to enforce the payment 
of debts out of property of debtors under circum- 
stances which -impede or render impossible the col- 
lection of the debts by the ordinary process of ex- 
ecution.l In the sense in which the term is, used 
in this title creditors* suits are proceedings in 
equity to compel the discovery and application to 
the payment of debts of so-called equitable assets 
or property which cannot be reached by levy and 
sale on execution at law.^ In accordance with 
this definition, certain bilis in equity have been 
held to be, or not to be, creditors* bills.3 In some of 
the States statutes have been enacted which ma- 
terially enlarge the kinds of property of debtors 
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that may be reached without resort to equitable pro- 
ceedings, or which materially enlarge the chancery 
jurisdiction and provide for proceedings more or 
less closely resembling creditors* bills.^ It is not 
essential that a creditors* suit should be such in 
its inception; a bili by a single creditor, although 
filed on behalf of himself only, may be convert- 
ed into a creditors’ suit, as shown infra § 55. There 
are two classes of creditors* bilis, one to reaeh the 
equitable assets or property of the debtor on which 
execution at law cannot be levied; the other where 
property legally liable to execution has been fraudu- 
lently conveyed and the creditor seeks to have the 
conveyance set aside,® A creditors’ bili of the first- 
mentioned class has been defined supra this section, 
while the latter class is discussed in the CJ.S. 
title Fraudulent Conveyances §§ 319, 321, also 27 
CJ. p 716 note 55-p 717 note 60, p 719 note 81. 
Other classes of proceedings commonly designated 
as creditors* bilis, but which are not within the 
scope of this article, are bilis by creditors of de- 
ceased persons against the personal representatives 
to compel an accounting and settlement of the es- 
tate, as discussed in the C.J.S. title Exeeutors and 
Administrators § 849, also 24 C.J. p 954 notes 68, 
69; bilis by creditors to set aside fraudulent con- 
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0. Cal.—San Bernardlno County Sav. 
Bank v. Denznan, 200 F. 606, 186 
Cal. 710. 

111.—^W. G. Press & Co. v. Pahy, 146 
N.B. 108, 313 111. 262. 

Miss.—^Yates v. Gouneil, 102 So. 176, 
137 Miss. Sll. 

Ohlo.—Shor v. Hutton, 198 N.B. 192, 
50 Ohio App. 349. 

S.C .—Bx parte Koddey, 172 S.B. 866, 
868, 171 S.C. 489, guotin^r Cozpvu 
Juzlsw 

Tenn.—State v. Caldwell, 40 S.W.2d 
1036, 1037, 163 Tenn. 77, cltlng 
Oozpns 0 * 0 x 18 . 

15 C.J. p 1380 note 1. 

2. Minn.—tilnd v. O. N". Johnson Co., 
282 N.W. 661, 204 Minn. 30, 119 A. 
L.R. 940. 

Neb.—^BTemont v. Farmers Union Co- 
op. Ass’n V. Markussen, 286 X.W. 
784, 136 Neb. 567, 136 A.L.R. 1287 
—Thies V, Thies, 198 N.W. 161, 111 
Neb. 805. 

N.Y.—Duncan v. Liaury, 292 N.Y.S. 

138, 249 App.Div. 314. 

OkL—^Interurban Const. Co; v. Cen¬ 
tral State Bank of Kiefer, 184 P. 
905, 76 OkL 281. 

S.0.—Shoen v. Sionx Falis Gas Co., 
261 N.W. 393, 63 S.D. 527. 

TeniL—Sweetwater Bank & Trust Co. 

V. Howard. 13 TennA.pp. 592. 

15 C.J. p 1380 note 2. 

A8 otherwlsa deflned, a '*credltor’s 
bili” is suit in equity by Judgment 
creditor to reaeh property to which 
defendant In execution has mere 


equitable title, where creditor has In 
vain attempted to obtain satisfac- 
tion. 

Fla.—^Bay View Estates Corporation 
V. Southerland, 154 So. 894, 114 Fla. 
635, costs retaxed 170 So. 732, 126 
Fla. 239—George E. Sebrlng Co. v. 
0’Kourke, 134 So. 556, 101 Fla. 885 
— B, L. E. Realty Corporation v. 
Mary Williams Co., 134 So. 47, 101 
Fla. 254—^Armour Fertillzer Works 
V. First Nat Bank, 100 So. 862, 87 
Fla. 436. 

IlL—W. G. Press & Co. v. Fahy, 145 
N.R 103, 313 HL 262, afflrming 281 
IlLApp. 193. 

3. U.S.—^In re American Fidelity 
Corporation, D.C.Cal., 28 F.Suppi 
462. 

N.Y.—Hart v. Albrlght 18 N.Y.S. 718, 
28 Abb.N.Cas. 74. 

16 C.J. p 1380 note 2 Ca]-[f]. 
Petltlon to eiLforoe laaLdlord’8 lien, 
Petltion of Judgment creditor ask- 
Ing that landlord's lien exlstlng In 
favor of debtor be enforced in his 
behalf, by virtue of gamishment, 
was not creditoi^s bili.—^Einart v. 
Churchill, 230 N.W. 849, 210 lowa 
72, 

4. Mass.—^MeCarthy v. Rogers, 3 N. 
E.2d 787—^Todd v, Pearce, 197 N.E. 
156, 291 Mass. 455—Orange Hard¬ 
ware Co. v. Ryan, 172 N.E. 664, 272 
Mass. 413. 

16 C.J. p 1381 note 8. 

It ha* always baeo. the pollcy of 
the oonuuonweolth that the assets 
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of a debtor should be subject to 
payment of his debts, and the pur¬ 
pose of the statute was to give the 
bfoadest scope to such proceedings 
and thereby provide In equity In aid 
of the law a remedy analogous to 
creditors’ suits.—Orange Hardware 
Co, V. Ryan, supra. 

Bffeot of statute 

A statute provldlng that creditors' 
bili might be filed after actlon at 
law was begun and before renditlon 
of final Judgment thereln dld not 
deflne a creditors* blll or change ex¬ 
lstlng rule as to what constltutes 
essential elements of a creditors* bilL 
—Stewart v. Manget, 181 So. 379, 
132 Fla. 498. 

‘«Debt» 

Lilability of bulldlng contractor to 
creditor which fumished materlals 
and performed labor under contract 
in connection wlth erection of bulld¬ 
lng, evidenced by flnal bili, approved 
by authorized representatlve of 
bulldlng contractor, showlng amount 
due, is a “debt** within statute au- 
thorizlng 'suit by creditor to reaeh 
and apply property of debtor in pay¬ 
ment of debt.—^Bethlehem Fabrica- 
tors V. H D. Watts Co., 190 N.E. 
828, 286 Mass. 656, 93 A.L..R. 1124. 

5u Minn.—^Llnd v. O. N. Johnson Co., 

282 N.W. 661, 204 Minn. 30, 119 A 

L..R. 940. 

Neb.—Thies v. Thies, 198 N.W. 161, 

111 Neb. 806. 
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veyances made by deceased debtors in their life- 
time, as discussed in the CJ.S. title Fraudulent 
Conveyances § 323, also 27 C.J. p 720 note 96; 
and bilis by creditors of insolvent corporations to 
compel distribution of assets, to reach property 
misappropriated or misapplied, or to compel pay- 
ment for the benefit of creditors of unpaid stock 
subscriptions, discussed in Corporations §§ 679 e, 
1431-1444. 

General and judgment creditors* hilis, General 
creditors’ bilis are such as are brought in behalf 
of ali creditors.® Judgment creditors* bilis are those 
instituted by one or more judgment creditors for 
the purpose of subjecting equitable and other in- 
terests of a living debtor, or of removing obstruc- 
tions in the way of the process of execution.7 

b. Nature, Scope, and Purpose 

Creditors' bilis are in the nature of proceedings tn 


§ .1 • 

rem, ordinarily anclllary. Their purpose Is to bring Inta 
exercise the equitable powers of the court to enforce a 
Judgment by means of an equitable execution when an 
execution at law cannot be had. 

Creditors* bilis are in the nature of proceed¬ 
ings in rem rather than in personam,® and are an- 
cillary and not original proceedings,® being a con- 
tinuation in effect of the judgments upon which 
they are founded to work out satis faction there- 
of.^® It has been held, however, that a judgment 
creditor*s proceeding to subject to the satisfaction 
of his judgment intangible property which could 
not be reached by an execution at law is not pure- 
ly an ancillary proceeding, although the judgment 
was rendered in an action at law, but is an inde- 
pendent proceeding in equity to be governed by equi- 
ty practice and procedure.^^ The scope and pur¬ 
pose of a creditors’ bili is to bring into exercise the 
equitable powers of the court^^ to enforce- a judg¬ 
ment by means of an equitable execution,where 


0 , Va.—^Pledmont, etc., L. Ins. Co. v. 

Maury, 76 Va. 608. 

Parties plaintiff see Infra § 56. 

Prlmary purpose of general cred¬ 
itors* bili is to make equitable dls- 
tnbutlon of common fund.—Hutsell 
V. Hiarrlngton, 12 S.W.2d 370, 157 
Tenn. 653. 

Oeueral creditors’ sults are dlreet- 
ed at pairtieular property to subject 
It and distribute proceeds accordlng 
to prloritles of creditors.—State v. 
Caldwell, 40 S.W.2d 1036, 163 Tenn. 
77. 

BIU by slngle creditor 
A bili by one creditor of an in¬ 
solvent Corporation, praying that all 
creditors be convened, that the 
amount and priority of their claizns 
be ascertained, and that all neces- 
sary accounts and inquirles be taken 
and made, is a general creditors' bllL 
—Pledmont, etc.. L. Ins. Co. v. Mau- 
ry, 76 Va. 608. 

“A creditors’ blll, sometlmes called 
an omnibus blll, being a blll for all. 
It is not directed at property alone, 
or property fraudulently appropriat- 
ed within the purvlew of the stat¬ 
ute of Elizabeth;' but it is directed 
at all the assets of the defendants, 
as well that existing in the form of 
tangible property as that in the form 
of open accounts. notes due, and 
choses in action generally, for the 
ingathering of which a receiver Is 
necessary.”—^Pink v. Patterson, C.C. 
Va., 21 F. 602, 608. 

7. N.C.—^Hancock v. Wooten, 12 S. 
B. 199, 107 N.C.' 9, 11 L.R.A. 466. 

8 l U.S.—Spellman v. Sullivan, D.C. 
N.T., 43 P.2d 762. afflrmed, C.C.A., 
61 F.2d 787. 

Cal.—Canfleld v. Security-Plrst Nat. 
Bank, 87 P.2d 830, 13 Cal.2d 1. 


Del.—^Provident Trust Co. v. Banks^ 

9 A.2d 260, 262. 

Ohlo.—^Harris v. Cincinnati H. & D. 

Ry. Co.. 6 Chio N.P..N.S., 173. 

S.D.—Shoen v. Sioux Palis Gas Co., 
261 N.W. 398, 63 S.D. 627. 

Tenn.—State v. Caldwell, 40 S.W.2d 
1036, 1037, 163 Tenn. 77, citlng Cor- 
jus dTurls. 

16 C.J. p 1382 note 11. 

Seeking sale of realty 
Credltor’s suit seeking only sale of 
realty to satisfy debt is in nature 
of proceeding in rem.—^Nalf v. Fair- 
fleld-American Nat. Bank, 165 So. 224, 
231 Ala. 388. 

9. Ohlo.—^Harris v. Cincinnati H. & 
D. Ry. Co,, 5 Ohio N.P.,N.S., 173. 

16 C.J. p 1382 note 12. 

10. U.S.—Chicago & A, Bridge Co. 
v. Anglo-American Packing & Pro- 
vision Co., C.C.MO., 46 F. 684. 

Tenn.—State v. Caldwell, 40 S.'W.2d 
1036, 1037, 163 Tenn. 77, citlng Cor- 
. pus JUxls. 

11. Ala,—^International Moving Pic¬ 
ture & Pllm Co. v. Smith, 99 So. 
303, 211 Ala. 3. 

13. Neb.—^Premont v. Farmers Un¬ 
ion Co-op. Ass*n T. Markussen, 286 
N.W. 784, 136 Neb. 667, 136 A.L.R. 
1287. 

Texi—^Thurber Const. Co. v. Kemplin, 
C1V.APP., 81 S.W.2d 108. 

Oourts of equity haye jnzlsdiotlou 
to entertain sults In the nature of 
creditors' bilis for the purpose of ad- 
mlnlstering estates, marshaling as¬ 
sets, and adjustlng equities.—^U. S. v. 
Minor, N.C.. 264 F. 67, 166 C.C.A. 
467, reversing, D.C., 243 P. 963. 

Oreditors’ rlght to wlse property 
Is not a coustltueut port of title nor 
a quality of property, nor an ele- 
ment of ownership, but is an ex- 
posure to loss of ownership, or a bur- 
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den on incldence or consequence of 
ownership, and is a public regulation 
of property beyond private control. 
—Brahmey v. Rolllns, 179 A. 186, 87 
N.H. 290. 

Creditors’ blll or suit to quiet title 
Where money held on deposit by 
Indemnity company which had fur- 
nished bail for indivldual convicted 
In criminal prosecutlon was levied 
on by state for fines assessed agalnst 
the convicted indivldual and was 
claimed by the trustee in bankruptcy 
of Corporation of which the convict¬ 
ed indivldual had been an offlcer and 
director, by creditors of the corpo¬ 
rate bankrupfs estate, and by oth- 
ers, state could maintain suit in 
state court to ascertain ownership of 
the money and to enforce its execu¬ 
tion liens, on the theory either of a 
creditors* blll or of a suit to quiet 
title to personal property.—^In re 
American Fidelity Corporation, D.C. 
Cal.. 28 F.Supp. 462. 

13. Del.—^Provident Trust Co. v. 

Banks, 9 A2d 260. 262. 

Fla—Stewart v. Manget, 181 So. 
370, 132 Fla 498—^Hillsborough 

County V. Dickenson, 169 So. 734, 
126 Fla 181—B. L. B. Realty Cor¬ 
poration V, Mary Williams Co., 134 
So. 47, 101 Fla 254—^Armour Fer- 
tllizer Works v. First Nat. Bank, 
100 So. 362, 87 Fla. 436. 

Comparabis to supplameutary pro. 
oeediugs 

A judgment credltoT*a bili is in 
essence an equitable execution, com- 
parable to proceedings supplementary 
to execution.—^Pierce v. U. S., Mo., 41 
S.Ct. 365, 265 U.S. 398, 65 L.Ed. 697. 
modifylng 257 P. 614, 171 C.C.A. 1, 
rehearing of which was denied 260 F. 
168, 171 C.CA- 194, certiorari denied 
40 S.Ct 15, 250 U.S. 670, 63 D.Bd. 
1199. 
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an execution at law cannot be had and no ade- 
quate legal remedy exists. Where the purpose of 
the bili is to reach a debt or fund in the hands of 
a third person, it is said to be in the nature of an 
cquitable attachment or garnishmcnt.^^ So a suit 
by a judgment creditor to subject property which 
cannot be reached by execution has been termed 
“an equitablc levy.”t5 ^ creditors' bili filed after 
rcturn of an execution unsatisfied is not an action 
on a judgment witliin the meaning of a statute re- 
lating to such actions.1® It is often said that a 
court of cquity has no jurisdiction of a creditors' 
bili if there is no judgment at law, or if any in- 
dispensablo party is not on the record; but this 
is not an accurate use of the term. If the relicf 
sought is of an equitable character, and the parties 
against whom it is sought are in court, a court of 
cquity has jurisdiction.^^ 

§ 2. Statutory Provisions 

Statutes authorlzlng creditors* aufts do not confer 
Jurisdiction to entertaln a suit instituted before thelr 
enactment. 

Statutes regulating the rights of creditors, to re- 
sort to proceedings of an equitable nature to reach 
propertj’’ of their debtors, or to maintain procced- 
ings more or less analogous to creditors’ bilis, are j 


referred to supra § 1 a and infra § 7 b. Such a 
statute does not confer jurisdiction to entertain a 
suit instituted before its enactment.^® 

§ 3. Adequate Remedy at Law 

a. In general 

b. Effect of abolition of distinction be- 

tween law and equity 

a. In Gkneral 

A creditors* blll will not Ile where there Is an ade¬ 
quate remedy at law. 

The rule that a court of equity will not aid a 
complainant where there is an adequate remedy at 
law is cspecially applicable to creditors’ suits.^^ 
Where the property sought to be subjected can be 
reached by the process of courts of law, a credi¬ 
tors’ bili will not be entertained.^O To sustain the 
jurisdiction of equity, it must appear that a court 
of law is incompetent to reach the property of de¬ 
fendant on execution, either by reason of the pe- 
culiar character of the property or from inability 
to discover it,2t or because the enforcement of the 
legal remedy is obstructed by some encumbrance 
or by a transfer which has been made to defeat the 
creditors’ rights.^^ Where, however, the creditor 
has no remedy at law,^^ or where, although the 


Otlter statements of puzposo 

(1) Nature and purpose of a credi¬ 
tores bili is to enable creditor to ap- 
ply to pasmient of his debt property 
of judgment debtor, which by its na¬ 
ture cannot be taken in an execution 
at law, or to convert holder of a le¬ 
gal estate into a trustee, and call for 
a conveyance, or to have it sold In 
satisfaction of his claim, or to aid 
creditor in reaching property of debt- 
or by removing fraudulent judgments 
or conveyances which defeat his rem¬ 
edy at law.—Gilbank v* Benton, 60 
P.2d 815, 9 CalJLpp.2d 617. 

(2) Purpose of creditores bili Is to 
exerclse court*s equitable powers to 
sct aside fraudulent encumbrance or 
conveyance preventlng an execution 
at law or to compel discovery md 
appllcation of equitable assets to 
payment of debts.—Shoen v. Sioux 
Palis Gas Co.. 261 N.W. 393, 63 S. 
P. 627.. 

11- Mo.—State • ex rei. Busby v. 
Oowan, App., 107 S.W.2d 805—^De 
Pield V. Harding Dredge Co., 167 S. 
W. 693, 180 Mo.App. 663. 

16 CJT. p 1382 note 14. 

15u TJ.S.—^Miller v. Sherry, IlL, 2 
Wall. 237, 249, 17 Lr.Bd. 827. 

16 C.J. p 1382 note 16—20 CJ. p 1303 
notes 81, 82. 

l«i N.T.—Dunham v. Nlcholson, 4 N. 
T.auper. 636, 3 Code Rep. 199—Cat- 
Un V. Doughty, 12 How.Pr. 467. 


17. TJ.S.—^Dver v. Stauffer, C.C.A.‘ 
Ohlo, 19 P.2d 922, certiorari denlec? 
48 S.Ct. 114, 276 U.S. 651, 72 Li.Bd 
421. 

18. Ky,—^McFerran v. Jones, 2 Litt. 
219. 

Tenn.—^Brwin v. Oldham, 6 Terg. 
185, 27 Am.D. 458. 

19. U.S.—Home Acc. Ins. Co. v. 
Berges, C.C.A.Cal., 80 P.2d 759. 

III.—Hart v. Oliver. 129 N.B. 833. 
296 111. 209—Wojtas v. Rachel, 267 
IlLApp. 148. 

Mo.—^Buckley v. Maupin, 125 S.W.2d’ 
820. 

Neb.—^Mills v. Heckendorn, 281 N.W. 
49, 135 Neb. 294. 

N.Y.—Gaunt v. Nemours Trading 
Corporation, 186 N.Y.S. 92, 194 App. 
Div. 668. 

Ohlo.—^Harris v. Cincinnati, H. & D. 

Ry. Co., 5 Ohio N.P., N.S., 173, 

15 C.J. p 1385 note 23. 

fori. 

Where an asslgnment made in ozie 
state of a debt due from a resident 
of another state is, under the law of 
either state, voidable by the credi¬ 
tors in some form of Judicial process. 
the question whether it should he re- 
lieved against on the common-law 
or the equity side of the court is a 
question of remedy only, and gov- 
emed by the lex fori.—^Drake v. Rlce, 
180 Mass. 410. 


20. Ala.—^Most Worshipful Grand 
Lodge of Alabama A. P. & A. M. v. 
All-n, 94 So. 343, 208 Ala. 292, 28 
A.L..R. 1043. 

Fla.—Stewart v. Manget, 181 So. 370, 
373, 132 Fla. 498, citlng Cozpns 
’ JTris- 

15 C.J. p 1385 note 24. 

Bzecut^.on at law 

The jurisdiction of equity could 
not be Invoked by creditors* bili to 
subject property to payment of judg¬ 
ment where property was subject to 
execution at law. 

Ark.—^Newman v. Neel, 227 S.W. 977, 
147 Ark. 439. 

Fla.—Stewart v. Manget, 181 So. 370, 
132 Fla. 498—George B. Sebrlng 
Co. V. 0’Rourke, 134 So. 556, 101 
Fla. 885. 

Ky.—^Brownsville Auto Co. v. Peas- 
lee Gaulbert Co.. 46 S.W.2d 1088, 
242 Ky. 519. 

Tenn.—Sweetwater Bank & Trust Co. 
V. Howard, 13 Tenn.App. 692. 

21. 111.—^Durand v. Gray, 21 N.B. 
610, 129 111. 9. 

15 C.J. p 1385 note 26. 

22. Tenn.—^Hutchins ‘v. Wilson, 210 
S.W. 166, 141 Tenn. 297—Sweetwa¬ 
ter Bank & Trust Co. v. Howard. 
13 Tenn.App. 592. 

15 C.J. p 1385 note 26. 

.23. Mass.—Orange Hardware Co. v. 
Ryan, 172 N.B. 654, 272 Masa 413. 
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creditor has a remedy at law, it is incomplete or 
inadequate,24 he may resort to a court of equity. 

Sale of equitable interests on execution. Stat- 
utes authorizing the sale of equitable interests on 
execution, unless they contain a prohibitory or re¬ 
strictive clause, afford a cumulative remedy mere- 
ly, and do not deprive the creditor of his right giv- 
en by a prior statute to go into equity to reach such 

interests.25 

b. Effect of Abolition of Distinction between 
Law and Equity 

Creditors* bilis ordinarlly ara maintalnable In those 
States where the distinction between law and equity has 
been abolished. 

As a rule, in those States where the distinc¬ 
tion between law and equity has been abolished 
and the two systems are merged, creditors’ bilis 
nevertheless exist and are entertained by the courts 
unless they are by statute expressly abolished or 
supplanted by some other remedy 6 but the rule 
does not prevail in some states.27 

§ 4. -Attachment or Gamishment 

In some States the statutory remedies of attachment 
and gamishment are cumulative wlth the remedy by 
creditors' blll, whlle In others they are exclusive, If ads- 
quate. Creditors' bilis are not* barrod by gamishment 
proceedings whlch do not come to a trlal on the merits. 

In some jurisdictions the statutory remedies of 
attachment and gamishment are held to bc cumula- 
, tive only, ‘ and not to take away the remedy by 
creditors* bill;28 but in several other States the stat¬ 


utory proceedings are held to be exclusive, 
provided the remedy at law in the particular case 
is adequate.3® Whether or not the remedy by at¬ 
tachment or gamishment is cumulative only, it 
has been held that a creditor is not entitled to both 
remedies at the same time, and that, where he has 
proceeded by attachment or gamishment and that 
process is stili pending, chancery will not enter- 
tain jurisdiction;3i but it has also been held that 
gamishment proceedings which do not come to trial 
on the merits,®2 or which are pursued no further 
than to give warning,33 do not bar a creditors' 
bili. 

Where the ground of jurisdiction under the stat¬ 
ute is the creditores lack of a remedy at law, the 
fact that an equitable attachment might have been 
obtained by a judgment creditor does'not bar his 
remedy by creditors’ bill.^^ 

§ 5. - Supplementary Proceedings * to 

Execution 

Proceedings supplementary to execution supplant 
creditore' bilis in some States, but not In others. If sup¬ 
plementary proceedings do not afford an adequate remedy, 
a creditor may in some States maintain a creditors’ bili. 

The decisions are in conflict as to whether 
statutory proceedings supplementary to execution 
oust the jurisdiction of equity to entertain bilis to 
discover and subject choses in action and equi¬ 
table assets. In some States it is held that the 
statutory proceedings are exclusive in others 
it is held that the remedy in equity is not super- 
scded;36 and in yet others it is he^d that, if for any 


24. "U.S.—Huff V. Bldwell, Ga., 161 
F. 663, 81 C.C.A. 43, appeal dis- 
missed 29 S.Ct. 694, 214 U.S. 528, 63 
L.Ed. 1069. 

15 C.J. p 1385 note 27. 

25. 111.—McNab V. Heald, 41 111. 826. 

MIch.—Kraft v. Stott, 270 N.W. 
253, 278 Mich. 162. 

15 C.J. p 1385 note 29. 

27. Conn.—^Vall v. Hammond, 22 A. 
954, 60 Conn. 374, 25 Am.S.R. 330. 

2aL Hawail.—^Henry Waterhouse 
Trust Co. V. Kingr. 33 Hawali 1. 

15 C.J. p 1385 note 31. 

Intsrest in rosraltles on patent 
If debtor had a contract with pat¬ 
entes under which patentee was obll- 
gated to pay debtor two per cent of 
royalties recelved on product covered 
by patent, debtor had an equitable 
Interest which could be subjected to 
demand of creditor notwithstandingr 
Interest of debtor would be a legral 
claim which could be reached by 
xarnishment.—^Anderton • v* Hiter, 
Ala.. 188 So. 904. 


29. Maes.—^Hooker v. McLennan. 127 

N.E. 626. 236 Mass. 117—Stone 

Leather Co. v. Henry Boston & 
Sons, 126 N.E. 46, 234 Mass. 477. 

16 C.J. p 1386 note 32. 

30. Mo.—Cooksey v. Cooksey, App.,. 
200 S.W. 103, 

15 0.J. p 1386 note 33. 

31. N.T.—Crosby v. Lumberman*s 
Bank, Clarke Ch. 234. 

16 C.J. p 1386 note 34. 

32. Or.—Sabln y. Anderson, 49 P. 
870, 31 Or. 487. 

33. lowa.— W. A. Jordan Co. v. Sper- 
ry, 119 N.W. 692, 141 lowa 226. 

34. Tenn.—^Hull v. Vaugrhn, 107 S.W. 
2d 219. 171 Tenn. 642. 

35. Colo.—^Hexter v. Clifford, 6 Colo. 
168. 

15 C.J. p 1386 note 37. 

Zn Wisconsln 

(1) Under the former practlce, 
supplementary proceedings constitut- 
ed the only manner of obtalnlng the 
rellef previously had under a credi-i 
tors’ bili.—Seymour v. Briggs, 11 
Wls. 197—Graham v. Lacrosse & M. 
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R. Co„ 10 Wis. 469—In re Reming* 
ton, 7 Wis. 643.. 

(2) The remedy by creditors’ bili 
was restored, however, by a subse- 
quent statute.—Clark v. B^^rgenthal, 
8 N.W. 865. 62 Wis. 103—Williams'v. 
Soxton, 19 Wis. 42—^Wlnslow v. Dous- 
mon, 18 Wis. 456—Gates v. Boomer, 
17 Wis. 465. 

36. Dak.—Feldenheimer v. Tressel, 
43 N.W. 94, G Dak, 266. 

Kan.—^Ludes v. Hood, Bonbright & 
Co., 29 Kan. 49. 

Neb.—Monroe v. Reld, 64 N.W. 983, 
46 Neb. 316. 

N.Y.—^Pope V. Cole, 64 Barb. 406, af- 
flrmed 66 N.T. 124, 14 Am.R. 198 
—^Barnes v. Levy, 29 N.Y.S. 1076, 
23 N.Y.Civ.Proc. 253. 

Utah.—^Enrlght v. Grant, 15 P. 268, 
5 Utah 334, afflrmed 16 P. 595. ^5 
Utah 400. 

Fendency of proceeflingB sappleziLeiu 
tary to ezecatlon 

<1) Pendency of proceedings sup¬ 
plementary to execution wiir not pre- 
I clude the maintenance of a judgment 
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reason the supplementary proceedings do not af- 
ford an adequate remedy, a creditors’ bili may be 
maintained.®^ 

§ 6. Grounds in General 

Equity will in a proper case ald a creditor who Is 
unable to collect his debt at law. 

Equity will, in a proper case, assume jurisdiction 


to aid a creditor who is unable to collect his debt 
at law.®S To enforce a lien against real estate iu- 
cumbered by trusts, a judgment creditor must, un¬ 
der some statutes, proceed by bili in equity.M 
Where the main object of a creditors’ bili is to 
hold the affairs of several defendants in statu quo 
nntil plaintiff can try a suit at law against one of 
the defendants for damages, the bili is without eq- 
uity,^® but equity may be resorted to when neces- 


creditores suit.—^Taylor ▼. Persse, 15 
How.Pr., N.Y.. 417. 

(2) The creditor may abandon the 
proceedings if no receiver has been 
appointed, and commence a creditor^fc 
suit.—Bennett v. McGuire, 68 Barb., 
N.Y., 625, 6 Lans. 183. 

3hL STorth Oorolina it has been held 
that Code SS 264-274. relative to pro¬ 
ceedings supplementary to executlon, 
is intended to perfect the creditores 
remedy In the same action, and that 
a Judgment creditor may, notwith- 
standing such provisions, prosecute 
a new and independent suit, Instltut- 
cd and conducted for the benefit of 
all the creditors against additional 
defendants whose indebtedness he 
proposes to call In and subject to 
the pasrment of creditors.—^Bronson 
V. Wilmington North Carolina Ins. i 
Co., 85 N.C 411. 

37. Idaho.—Gordon v. Iiemp, 65 P. 

444, 7 Idaho 677. 

Za Callfoniia 

<1) Where statutory proceedings 
supplementary to execution are ade- 
auate, a creditors* bili cannot be 
xnain^ned; but, where statutory 
proceedings supplemental to execu¬ 
tion afford no adequate remedy, re- 
lief by creditor*s blll is available. 
—^Phillips V. Price, 94 P. 617, 153 Cal. 
146—^McCutcheon v. Superior Court 
In and for Los Angeles County, 24 
P.2d. 911, 134 Cal.App. 6—^Henderson 
V. D. S. Benehy Mercantile Co., 191 
P. 558, 48 CaLApp. 41—Sxnlth v. Leh- 
feldt 179 P. 724, 39 CaLApp. 791— 
Bonner v. Lehfeldt 179 P. 722, 89 
CaLApp. 649. 

(2) Proceedings supplemental to 
execution are not adequate remedy 
when they cannot, in themselves, re¬ 
suit in subjectlng property to pay- 
ment of plalntllTs claim.—^Bond v. 
BulgheronL 8 P.2d 130, 215 Cal. 7. 

(3) They are wholly Inadequate 
when the grantee of a Judgment 
debtor asserts title in himself, since 
to order the appUcation of property 
claimed by a person In his own rlght 
would be to deprive hlm of his prop¬ 
erty on a summary proceeding and 
wi^out due process.—^Bond v. Bul- 
gheroni, supra. 

(4) Where Judgment creditor 
clainss that title of debtor*s trans- 
.feree is Invalld, Issue respecting ti¬ 
tle should be tried in approprlate ac- 


tion wherein judgment may be had 
and parties conclusively bound.— 
Bond V. Bulgheroni, supra. 

3a U.S.—First Nat. Bank v. Black- 
welL D.C.Tex., 61 F.2d 282. 

111.—^Kenwood Trust & Savings Bank 
V. Palmer, 209 IlLApp. 370, af- 
firmed 121 N.B. 186, 286 111. 652. 
Tenn.—Hull v. Vaughn, 107 S.W.2d 
219, 171 Tenn. 642—^Porrest v. 

Hawkins, 39 S.W.2d 738, 162 Tenn. 
658. 

Wash.—^Bowyer v. Boss Tweed-Clip- 
per Gold Mines, 79 P.2d 713, 195 
Wash. 25- 

15 C.J. p 1383 note 17. 

While oonxt of equity should not 
obstruet couzt of law from helplng 
judgment creditor collect his honest 
obligation, court of equity may as- 
j sist Judgment creditor in collection 
of his obligation.—^Montgomery & 
Crawford v. Arcadia Mills, 176 S.E. 

: 689, 178 S.C. 464. . 

Bealty subjeot to oonstmotive 
trust in favor of purchaser who paid 
conslderation hut took title in third 
per8on*s name constituted purchas- 
er*s “assets** within statute relat- 
ing to property liable for debts, and, 
in vlew of fraudulent transfer of 
other property, court of equity had 
power to grant relief to person sub- 
sequently obtaining personal injury 
Judgment against purchaser.—^Dun- 
can V. Laury, 292 N.Y.S. 138, 249 
App.Div. 314. 

Judgment imposing fine 
Under Rev.St. { 1041, providlng 
that a Judgment imposing a fine for 
an offense against the United States 
"may he enforced by execution 
against the property of the defendant 
in llke manner as Judgments in civll 
cases are enforced,** such a Judg¬ 
ment may support a creditors* blll in 
ald of an execution wbich has 
proved fruitless.—^Pierce v, U. S., 
Mo., 267 F. 514. 171 C.C.A 1, rehear- 
ing denled 260 F. 158, 171 C.C.A. 194, 
certiorari denied 40 S.Ct. 15, 250 U. 
S. 670, 63 L.BcL 1199, and modlfled on 
other grounds 41 S.Ct 365, 265 U.S. 
398, 65 L.Ed. 697. 

Bsmoval of oloud on title 
Conveyances for and in the name 
of a Corporation, not void on thelr 
face, constituted clouds on title and 
hindrances to Judgment creditors 
which on thelr suit in equity the 
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court would remove.—^Dothan Lum- 
ber Co. v. Bell Lumber Co., 69 So. 
419, 193 Ala. 399. 

BiU of dlscovery 

(1) In Texas, under Acts 38th Leg. 
1923 c 19, reviving bilis of discov- 
ery, a bili of discovery will Ue In 
favor of a judgment creditor after 
return of execution unsatisfied to 
compel Judgment debtor to disclose 
facts wlth reference to alleged fraud¬ 
ulent sale, after fillng of suit by 
Judgment creditor, and to answer 
generally as to any property, or In- 
terest in any property, then owned, 
by him, out of which plaintiff might 
satisfy his judgment—^National 
Compress Co. v. Hamlin, Tex., 269 S. 
W. 1024, dismissing wrlts of error 
Texas & N. O. Ry. Co. v. Wagner, 
Clv.App., 262 S.W. 902, Mims v. 
Hunken, Civ^.App., 262 S.W. 930, L. B. 
Price Mercantile Co, v. Moore, Clv. 
App., 263 S.W. 667, Chapman v. 
Leaverton, Civ.App., 263 S.W. 1088, 
International Travelers* Ass*n v. 
Grifflng, Civ.App., 264 S.W. 268, Na¬ 
tional Compress Co. v. Hamlin, Civ. 
App., 264 S.W. 488, and Alexander v. 
Alexander, Civ.App., 265 S.W. 1072. 

(2) Bili of discovery to force dis- 
closure of facts that would enable 
judgment creditor to satisfy a Judg¬ 
ment already procured is recognized 
and permltted where Judgment cred¬ 
itor has been unable to find sufficient 
property of Judgment debtor to satis¬ 
fy Judgment.—^B. P. Avery & Sons 
Plow Co. V, Mayfield, Tex,Clv.App., 
111 S.W.2d 1134, error dismissed. 

39. D.C.—Carroll v. Elklns, 29 F.2d 

638, 68 APP.D.C. 265. 

Xn MaBsaohusetts a creditor hav- 
ing attached on mesne process in 
law actlon all light of helrs in de- 
cedent*s realty within thirty days, 
and having brought blll in equity to 
enforce rights, lien of attachment on 
share of proceeds belonging to one 
heir, the debtor more than enough to 
satisfy the Judgment, although 
changed in form by admini8trator's 
sale, never had been dlssolved and 
was enforceable under Rev.L. c 167 
9$ 38, 66.—Bartlett v. Moore, 124 N.R 
276, 238 Mass. 481. 

40. Fla.—Stewart v. Manget, 181 So. 

370, 132 Fla. 498—B. Ii. E. Realty 

Corporation v. Mary Williams Co., 

184 So. 47, 101 Fla. 254. 
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saiy to enforce collection of an execution issued 
in an action at law.'*! Whether a general cred- 
itors’ bili will lie is detennined, not so much by the 
character of the debtor, as by the nature of the re- 
lief sought.^* 

§ 7. Property Not Reachable by Execution 

a. In general 

b. Statutes conferring jurisdiction 
a. b General 

In some States creditors’ bllls are mafntalnable to 
reach property that cannot be reached by execution at 
law, whlle In others such blll will not Ile In the absence 
of a statute authorlzlng It. 

The sdme conflict that formerly existed in the 
decisions of English courts as to whether bilis 
in chancery were maintainable to reach choses in 
action, equitable interests, and other property that 
cannot be reached by execution at law^s exists in 
the decisions of the courts in the United States. 
In a majority of jurisdictions such bilis are gen- 
erally entertained;44 but in some States, in the 
absence of statute, jurisdiction to entertain such 
bilis has been either altogether denied or confined 
strictly to cases of fraud and trust^s 


§ 7 

b. Statutes Conferring Jurisdicrion 

Under many stats statutes Judoment creditors may 
maintain proceedings to reach choses In action and other 
property of thelr debtors which cannot be reached by 
execution at law. 

In nearly all the States statutes have been en- 
acted, providing that, when an execution has been 
returned wholly or partly unsatisfied, the judgment 
creditor may maintain a proceeding against the 
judgment debtor and any other person to compel 
the discovery of anything in action, or other prop¬ 
erty belonging to the debtor, and of any money, 
thing in action, or other property due to him, or 
held in trust for him, and to procure satisfaction 
of the judgment out of such property, or provid¬ 
ing for a creditors' bili to reach and apply any such 
property or right that cannot be attached or taken 
on an execution at law.^® It has been held, how- 
ever, that, under a statute permitting a creditor 
to reach any property, etc., of the debtor ‘Vhich 
cannot be reached to be attached or taken in exac- 
tion in an action at law", the inability to* reach 
property means legal inability resulting from the 
fact that the property is of a nature not attach- 
able or subject to execution, and does not include 
property which cannot be found, or which, because 
of its situation, cannot be attached.^7 
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41. Mass.—Service Mortsr. Corpora¬ 
tion V. Welson, 200 N.E. 278. 

42. Tenn.—State v. Caldwell, 40 S. 
W.2d 1036, 163 Tenn. 77. 

43. Amazloaa revlews of EngUsIi 
Oasss 

N.T.—Hadden v. Spader, 20 John. 
664. 

16 C.J. p 1383 note 18 [b] (3). 

Bnls flnally adopted by Sncrllsli 
Oonrts after some vacillation Is that, 
in the absence of statutory anthorlza- 
tlon, equity will not tedse Jurisdic¬ 
tion of a bili to reach such property. 
—Fremont Farmers Union Co-op. 
Ass’n V. Markussen, 286 N.W. 784, 
785, 186 Neb. 567, 123 A,L.R. 1287. 
citlng Oorpns Juris. 

44. N.J.—^Baader v. Mascelllno, 172 
A. 549, 116 N.J.Eq. 126, reversing 
166 A. 466, 113 N.J.Eq. 189. 

N.C.—Powell V. Howell, 63 N.Q 283-- 
Hook, Skinner & Co. v. Pentress, 62 
N.C. 229. 

16 C.J. p 1883 note 19. 

4B* 111.— W, G. Press & Co, v. Fahy, 
146 N.E. 103, 813 111. 262, afflrm- 
Ing 231 llLApp. 193. 

R.L—Berard v. Blals, 186 A. 476, 478, 
56 H.L 431, citing Corpus Juris. 

16 aj. p 1384 note 20. 

Property expressly exempt at law see 
infra 5 34. 

^ 111*—McCarthy v. Chicago Tltle 
& Trust Co., 264 Ill.App. 423. 


Ky.—^Pioneer Coal Co. v. Asher, 276 
S.W. 487, 210 Ky. 498, motion over- 
ruled 278 S.W. 833, 212 Ky. 286. 
Mass.—^Boston Five Cents Sav. Bank 
V. Trustees of Methodist Religious 
Soc. in Boston, 4 N.E.2d 316—New 
England Oil Refilning Co. v. Canada 
Mexico Oil Co., 174 N.E. 330, 274 
Mass. 191. 

Mich.—Kraft v. Stott, 270 N.W. 263, 
278 Mich. 162. 

Neb,—Fremont Farmers Union Co-op. ^ 
Ass’n V, Markussen, 286 NW. 784. 
186 Neb. 667. 123 A.L.R. 1287. 

15 C.J. p 1384 note 21. 

mdependeiLt ground of chasioezy Jn- 
xisdlctlon unnacessary 
Under the Nebraska statute it is 
not necessary to the maintenance of 
a creditors’ suit that some independ- 
ent ground of chancery jurisdiction. 
such as fraud or trust, shall exist, 
but such a suit may be maint^ed 
by a judgment creditor to reach any 
assets of the debtor not immedlately 
subject to execution or gamishment, 
and which are not exempt by statute 
or immune on the ground of public 
pollcy.—^Fremont Farmers Union Co- 
Op. Ass'n v. Markussen, supra. 
Oi>aiaptioiL and effect of statatas 
<1) Michlgan statute authorlzlng 
bili In chancery after retum of un- 
satisfled execution on judgment was 
not intended to restnct inherent ju¬ 
risdiction of chancery courts, as re- 
gards right to maintain creditors’ 
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|Sult after retum of unsatlefled ex¬ 
ecution on money decree In chancery. 
—Kraft V. Stott, 270 N.W. 263, 278 
Mich. 162. 

(2) Equitable jurisdiction of statu¬ 
tory proceeding under Massachusetts 
statute to reach and apply equitable 
assets depends not on tHe nature of 
plaintifTs debt or cause of action, 
but on exlstence of some property 
which cannot be attached or taken 
on execution.—Todd v. Pearce, 197 N. 
E. 166, 291 Mass. 466. 

(8) A creditor’s blll under Ca- 
hlll Bev.St.l931 c 22 par 49 is In the 
nature of an Inqulsitlon, the pur- 
pose of which is to discover prop¬ 
erty of the debtor which may be 
applled to the satisfaction of his 
debts, and qualitatlvely and usually 
quantltatlvely d:4Iers from other pro¬ 
ceedings in chancery.—^McCarthy v. 
Chicago Title & Trust Co., 264 111. 
App. 428. 

Pzo*vlsloiui not In oonillot 

Statute entitling execution creditor 
to court order requlring debtor to 
make discovery concerning his prop¬ 
erty was held not in conflict wlth 
statute authorlzlng bili In chancery 
after retum of execution unsatisfied, 
nor does the former statute repeal 
the latter.—^Kraft v. Stott, 270 N.W. 
263, 278 Mich. 162. 

47. Mass.—H. E. Shaw Co. v, Kar- 

casinas, 180 N.B. 140, 278 Mass. 

897. 



CREDITOBS’ SUIT8 


§8 

§ 8. Propert 3 rand Rights Subject 

• Personal property may be reached by- credltors* blll. 
Ctenerally, the rfghts of a creditor In the debtor’8 property 
are no better than the rights of the debtor himself. 

Personal property as well as real property may be 
reached by creditors' bilL^S Xhe rights of a cred¬ 
itor as to the property of his debtor are derivative, 
and generally are no better than the rights of the 
debtor himself.^^ With some exceptions, the par- 
ticular rights or interests which may be subjected 
to the payment of debts are discussed infra §§ 9-34. 
As to the right to maintain a creditors’ bili to en- 
force liabilities against the separate estates of 
married women, see the title Husband and Wife § 
361, also 30 C.J. p 923 note 33. 

§ 9, -After-Acquired Property in Gen¬ 

eral 

Property acqulred by the debtor after the debt was 
Incurred may be subjected to payment of the debt. 

Creditors may look not only to property be- 
longing to the debtor at the time credit was given, 
but also to property which the debtor subsequently 
acquired;50 but complainant cannot reach prop¬ 
erty acquired by the debtor after the filing of the 
bili, without a supplemental bili, as stated infra § 67. 

§ 10. -Annuities 

An annuity ordlnartly may be reached by a creditors' 
bili for the payment of the annuitant's debts. 
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Ordinarily, an annuity may be reached by a 
creditors' bili for the payment of the annuitant's 
debts.5i Thus, an annuity in Heu of dower, made 
a charge on real and personal property by will, is 
subjcct to a creditors' bill,^^ as is an annuity to be 
paid to their mother by the grantees in a deed,63 
and an annuity reserved to the assignor in an as- 
signment in trust for the benefit of creditors.®^ 
However, it has been held that an annuity created 
for a debtor by a third person, the debtor having no 
control over the fund, is not subject to a credi¬ 
tors' bili, although alienablc, when such annuity is 
not more than sufficient for the debtor's support.^® 

§11. - Choses in Aetion in General 

% 

In sonis States, in the absence of statute or of fraud 
or other ground of equity Jurisdiction, choses in action 
are not subject In equity to the payment of debts, while 
In others they may be so subjected. In many States, the 
statutes give such equitabis remedy to creditors. 

In some jurisdictions it is held that, in the ab¬ 
sence of express statutory authorization, choses in 
action of a debtor cannot be subjected in equity to 
the payment of his debts,56 where there is no 
fraud, mistake, trust, or other recognized ground 
of equitable jurisdiction.^T in other States, the 
jurisdiction is sustained.^* In many States, by 
force of statutes, choses in action are reachable 
in equity for the payment of debts but a cause 
of action which is not assignable cannot be reach- 


48.. Ark.—^Wm. R. Moore Dry Goods 
Co. V. Ford, 226 S.W. 13D, 146 Ark. 
22-7—R. Moore Dry Goods 
Co. V. Ford. 225 S.W. 320. 146 Ark. 
227. 

Ky.—Plorence v. Dunagan, 134 S.W. 
2d 970, 972, citing: Cotpus Juris. 

49. Cal.—^Depner v. Joseph Zukin 
Blouses. 56 P.2d 574, 13 CaLApp. 
2d 124. 

S.D.—Smith v. First Nat. Bank. 239 
N.W. 842, 59 S.D. 320. 

60. N.H.—^Brahmey v. Rolllns, 179 
A 186, 87 N.H. 290. 

51. N.T.—^DcGraw v. Clason. 11 
Paige 136. 

15 C.J. p 1402 note 24. 

Annuity derlvable from property out- 
side jurisdiction see infra S 24. 

52. N.Y.—^DeGraw v. Clason, supra. 

53. Ky.—Bilis v. EIlls, 46 S.W. 621, 
104 Ky. 121. 20 Ky.L. 438. 

64. TJ.S.—De Hierapolis v. Law- 
reuce, C.C.N.T., 99 F. 321. 

55. N.Y.—Stewaxt v. McMartin, 6 
Barb. 438. 

56. Md.—^Harford Bank of Bel Air 
y. Havre de Grace Banking* & Trust 
Co., 169 A. 315, 165 Md. 454. 

15 C.J. p 1402 note 28. 


IKoney due debtor by oontract 

If one renders Services for a Cor¬ 
poration wlth understandlng between 
It, hlm, and his wife that the value 
thereof shall be r^^-d In additlonal 
divldends to his wife, a stockholder, 
and that he shall receive from her 
a fair compensatlon, a creditor of 
his has no lien on moneys to come to 
him, either in the hands of the Cor¬ 
poration or the wife, but the cred¬ 
itores. remedy is by gamishment, op- 
erating only on compensation due 
and unpald.—^Most Worshipful Grand 
LfOdge of Alabama A F. & A. M. v. 
Allen. 94 So. 343, 208 Ala. 292. 28 
AL.R. 1043. 

57. R.I.—Berard v. Blais, 186 A. 

475, 66 R.I. 431. 

15 C.J. p 1402 note 29. 

SS. 111.—^Kinnan v. Charles B. Hursl 
Co., 148 N.E. 12, 317 111. 261. 

Ohio.—OHara v. Bell, 8 Ohio N.P., 
N.S., 352. 

15 C.J. p 1402 note 30. 

Xndebtedness of Insurer to debtor 
Where exeeution against employ- 
er on judgment for injuries was re- 
tumed unsatisfied, employee was en- 
titled to have indebtedness of liabili- 
ty insurer to employer, arising from 
its failure to defend suit, applled to 
payment of his judgment, not on 
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basis of relation of employer's In¬ 
surer and employee, but because of 
rights as judgrment creditor.—Kin- 
nan v. Charles B. Hurst Co., 148 N. 
R 12, 317 IlL 261. 

53. Mass.—^Westmlnster Nat. Bank 
. V. Grausteln, 170 N.E. 621, 270 
Mass. 665, certiorari denied Grau- 
stein V. Westminster Nat. Bank, 51 
S.Ct, 80, 282 U.S. 876; 76 KBd. 
773. 

16 C.J. p 1402 note 31. 

«Thlng in action” deflned 
Withln Chancery Act § 49, author- 
izing Judgment creditor by blll to 
compel discovery of anything in ac¬ 
tion due judgment debtor, a “thlng in 
action” is property dlstinguished 
from thlng of which owner has ac- 
tual or constructive possession, but 
for which he may brlng action to re¬ 
duce to possession, and to author- 
Izo judgment creditor to brlng bili 
to discover anything in action, due 
judgment debtor, there must be flxed 
present right of debtor, and under 
such sectlon judgment creditor of pl¬ 
ano salesman could reach commission 
on sales of planos accrued and in 
hemds of debtor’s employer from so- 
called* “repeat orders.”—Tumy v. 
Mayer, 124 N.E. 661, 289 IU. 458, af- 
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cd by a creditor, under a statute authorizing- a suit 
by a creditor to reach and apply to his debt ‘'prop- 
crty, right, title, or interest, legal or equitable.”60 

proceeds of suit to recover back usurious interest, 
The proceeds of a suit brought by a judgment debt- 
or to avoid usurious contracts are reachable by 
a crcditors* bill;®^ but the debtor may dismiss or 
compromise the suit, at his pleasure, regardless of 
thc rights of his creditors.®2 

Dehts in judgment. Demands reduced to judg¬ 
ment may be reached by a creditors’ bill.63 

§ 12. -- Contingent Interest in Estate 

Vested Interests, even in a contingent right, may 
be reached by a creditors' bili. There fa authority both 
for and agalnat the right of creditore to subject con¬ 
tingent remainders to the debts of the remainderman. 

A vested interest in the proceeds of an estate is 
siibject to the payment of the beneficiary*s debts, 
but thc rulc is otherwise if the bencficiary*s rights 
are contingent, and Ihe fimd may never be en- 
joycd by him.®5 ‘A vested remainder subject to a 
lifc estate may be reached by a creditors’ bili,®® 
as may a vested interest in a contingent right ;®7 
and an interest vesting on the death of the debtor 
may be reached by bili against his exeeutor.®® 

flrmlnff Tuny v. May er, 218 HLApp. 

885. 

Breacb of a^reement to lend money 
Right of rccovery against tnist 
company for breach of agreement to 
.lend money Is a right which cannot 
be reached, attached, or taken In 
exeeution In action at law, and is In- 
cluded wlthln ph-ase “any property, 
right. title or Interest" in RevL. c 
159 5 3 cl 7.—Digney v. Blanchard, 

IIS N.E. 250. 229 Mass. 235. 

Llability for breacli of covenaat of 
warxanty is "chose in action," and 
may be enforced by remote grantee 
as creditor of original grantee undor 
Code Civ.Pract. § 439, after retum 
of exeeution unsatlsAed.—Pioneer 
Coal Co. V. Asher, 276 S.W. 487, 210 
Ky. 498, mollon overruled 278 S.W. 

S33, 212 Ky. 286. 

60. Mass.—Bethlehem Pabrlcators 
V. H. D. Watts Co., 190 N.E. 828, 

286 Mass. 556, 93 A.L.R. 1124. 

61. N.T.—Boughton v. Smith, 26 
Barb. 635. 

62. N.T.—Boughton v. Smith, supra. 

63. Mass.—^New Bngland Oil Refin- 
ing Co. V. Canada Mexico 011 Co., 

174 N.E. 330, 274 Mass. 191— 

Orange Hardware Co. v. Ryan, 172 
N.E. 654. 272 Mass. 413. 

15 C.J. p 1402 note 39. 

Before and after exeeution 
(1) Bili in equity to reach defend- 
ant’s interest in judgment lies both 
before and after issuance of execu- 


§ 14 

It has been held that a contingent remainder can¬ 
not be sold for the benefit of the creditors of the 
possible remainderman,®® but there is authority 
to the contrary.7® 

§ 13. - Copyright 

A creditors» bili will lie to subject a Copyright op 
royaltles due or to become due, to the owncr»s debts. 

A Copyright may be reached and subjected to its 
owner’s debts by means of a creditors' bill,’^^ 
but the court would be compelled to decree and en- 
force a transfer in the mode provided by stat- 
ute.72 It has been held that even though an au- 
thor who has obtained a Copyright cannot be dc- 
prived by creditors of any of the rights secured 
by the Copyright law, such protcction does not ex- 
tend to the proceeds of the sale of the Copyright.'^® 
Royalties due to an author, or to become due on 
a future accounting, under a publishing contract 
may be reached by a creditors' bill.'^^ 

§ 14. - Corporate Stock 

Corporate stock owned by a debtor Is subject to a 
creditors» biil. 

Stock owned by the debtor in a Corporation may 
be reached by a creditors' bill,*^® even though the 

interest, notwithstanding that dis- 
covery involved construct^on of win 
—^Bankers Trust Co. v. Garver, 268’ 
N.W. 568, 222 lowa 196. 

C7. 111.—^Lay v. Myers, ISi 111.App 

614. 

Mass—Clarke v. Fay, 91 N.E. 328, 
205 Mass. 228, 27 L..R.A.,N S., 454. 
16 C.J. p 1405 note 69. 

£8. N.T.—^Bergmann v. Li-^avitt, 99 
N.T.S. 748, 113 App.Div. 899. 

69. 111.—^Kenwocd Trust & Savings 
Bank v. Palmer, 121 N.E. 186, 285 
IU. 652. afflrming 209 Ill.App. 370. 

15 C.J. p 1405 note 71. 

70. D.C.—^Bryan v. May, 9 App.D.C. 
383. 

Coxtlngeacy of snrvlval 
Contingent remain'der to person in 
existence, contingency being that he 
survive to named date, may on cred¬ 
itors* bili be reached in satlsfaction 
of dehts.—Crescent City Motors v. 
Nalaielua, 31 Hawaii 418. 

71. U.S.—Stevens v. Gladding, R.I., 
17 How. 447, 15 L.Bd. 165—Ste- 
phens V. Cady, R.I., 14 How. 528, 
14 L.Ed. 528. 

72. U.S.—Stephens v. Cady, cupra. 

73. Ky.—Cooper v. Guhn, 4 B.Mon. 
594. 

74. Ky.—Cooper v. Gunn, supra. 
Masa—Lord v. Harte, 118 Mass. 271. 

•75. Mass.—Central Mortg. Co. v, 

, Buff, 179 N.B. 628, 278 Mass. 288— 


tlon on Judgment debt with injunc- 
tion to stay satlsfaction of exeeu¬ 
tion.—Orange Hardware Co., v. Ryan, 
supra. 

(2) Judgment debt is assignable 
and can be reached hy equitable trus- 
tee process before issuance of exe¬ 
eution.—Orange Hardware Co. v. 
Ryan, supra. 

Fxooecds of judgment 
Where creditor brought suit In 
equity to reach and apply cause of 
action in favor of debtor In satisfac- 
tlon of debt, and debtor subsequent- ! 
ly obtained judgment on cause of 
action and proceeds of judgment | 
were paid to attorneys for debtor, 
proceeds of judgment on cause of 
action retained by attorneys for 
debtor under decree of court were 
available for satlsfaction of debt— 
Bethlehem Fabricators v. H. D. 
Watts Co., 190 N.E. 828, 286 Mass. 
656, 93 A.L.R, 1124. 

64. N.J.—Mulier v, Cox, 130 A. 811, 
98 N.J.Eq. 188. 

65. N.J.—^Mulier v. Cox, supra. 
Contingent interest in Insurance pol- 

icy see infra § 21. 

6a Wis.—^Arzbacher v. Mayer, 10 N. 

W. 440, 63 WIs. 380. 

Vested remainder in trust property 
Where discovery disclosed that 
judgment debtor was owner or vest- 
ed remainder interest in trust prop¬ 
erty, creditor was entitled to estab- 
lishment of lien on such remainder 
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stockholder is indebted to the corporation.76 So, 
an equitable interest in corporate stock may be sub- 
jectcd to the demands of creditorsJ'^ However, a 
creditor cannot subject to his claim stock purchased 
with wages of the debtor*s emancipated minor 
son,78 nor stock assigned without fraud, even 
though it has not been transferred formally on the 
corporate books.79 The right of a creditor to sub¬ 
ject prospective dividends on stock owned by the 
debtor is discussed infra § 23; Creditors* bilis 
against insolvent corporations are discussed in the 
title Corporations §§ 679 e, 1431-1444. 

§ 15. - Crops 

A creditops' bili will lie to aubject a debtor^s Interest 
in crops. 

A debtor^s crops raised on a farm carried on in 
the name of another,*® or rented by the debtor,*^ 
are subject to a creditors* bili. 

§ 16. - Debt Due to a Debtor of the 

Debtor 

A debt due to a debtor of the debtor Is not subject 
to a creditore’ blll. 

A debt due to a debtor of the debtor cannot 
be reached by a creditors* bill .*2 However, an In¬ 
surance agenfs interest in an uncollected renewal 
premium is not a debt due to the insurance com- 
pany but a debt of the company due to him, and it 
may be reached.83 

§ 17. — Debts Due from United States, 
State or Municipal or Public Corpo¬ 
rations 

a. Debts due from United States - 

b. Debts due from state, 

c. Debti, due from municipal or public 

corporations 


a. Debts Dne from United States 

Debts due to a debtor from the United States govern. 
ment are subject to a creditors’ suit in some cases, but 
not in others. 

It has been held that, where the United States 
govemment directs a debt due to a deceased debtor 
to be paid to his children and heirs, the fund may 
be subjected to the pa 3 anent of a judgment against 
the administratore but money in court awaiting 
distribtvtion to those in whose favor awards have 
been made in condemnation proceedings instituted 
by the govemment cannot be intercepted by means 
of a creditors’ bili, or by an intervening petition in 
the nature thereof,^^ and an order directing a judg¬ 
ment debtor to pay to a receiver, to be applied on 
the debt, all salary received from the govemment in 
excess of one hundred dollars a month has been 
held erroneous as accomplishing indirectly what is 
forbidden to be done directly by attachment or gar- 
nishment.®6 Money due to a railroad company 
from the govemment under the federal statutes, 
where the obligation of the govemment is largely 
undeterinined, is not in the hands, possession, or 
control of the debtor, within the meaning of a stat¬ 
ute authorizing creditors’ suits to reach and apply 
money so possessed or controlled.^7 

b. Debts Dne from State 

A blll In equity wlll not Ile to subject a debtor'8 sal¬ 
ary as a state offleiai, or money due hIm for materlais 
and Services furnished to the state. 

A creditor cannot, by a bili in equity, sub¬ 
ject the salary of his debtor as a state ofTicial^s or 
money due him for materials and Services furnish¬ 
ed to the state.83 

c. Debts Due from Municipal or Public Gorpo- 

rations 

Some authoritles hold that money due to a debtor by 
a municipal or public Corporation may be subjected to 


Tremont Trust Co. v. Brand, 138 
. N.B. 564, 244 Mass. 421. 

15 C.J. P 1403 note 41. 

Wliaife oonstltntes pxeaent ownexshlp 
Fossibillty that court, on creditores 
bili to coxnpel transfer of stock in 
plaintiff Corporation, may order spe- 
clfic performance of defendanfs 
a^eement to transfer to another de- 
j^endant, is not present ownership of 
sbares on i>axt of other defendant, or 
of interest in Corporation, within 
Hev.Ii. c 159 § 3 cl 7, as amended by 
St.l902 c 544 i 28, and St.1910 c 531 
§ 2.—Stone, Timlow & Co. v. Stryker, 
119 K.E. 655, 230 Mass. 67. 

TO, Tenn.—^Brlghtwell v. Mallory, 10 
Tergr. 196. 

77. Ala.—Anderton v. Hiter, 188 So. 
904. 


Okl.—Carey v. Winslow, 122 P. 174, 
30 Okh 730. 

78. N.J.—Wlsner v. Osbome, 55 A. 
51, 64 N.J.BQ. 614. 

78. N.Y.—Vali V. Cralgr, 13 N.T.St. 
448 « 

sa Ala.—^Mlcou V. Moses, 72 Ala. 
439. 

Ky.—^Farmers’ Bank v. Morris, 79 Ky. 
167. 

81. Tenn.—^Boume v. Darden, Ch., 
61 S.W. 1078. • 

82. m.—Bullard v. Mason, 217 111. 
App. 401. 

Mo.—Jones v. Hnntlngton, 9 Mo. 249. 

83. IU.—liay V. Myers, 181 IU.App. 
614. 


84ii N.Y.—^Austln v. Tompklns, 8 
Sandf. 22. 

85. U.S.—U. S. V. Blsenbels, D.a 
Wash., 88 P. 4, afflrmed 112 P. 190, 
50 C.C.A. 179. 

aa D.C.—^McGrew v. McQrew, 38 P. 
2d 641, 59 App.D.C. 230, certiorari 
denied 60 S.Ct. 349, 281 U.S. 739, 
74 Ii.Bd. 1163. ' 

87. Mass.—Wilson v. Central Ver- 
mont Hy. Co., 131 N.B. 169, 239 
Mass. 80. 

88. Tenn.—Tennessee Bank v. Di- 
brell, 3 Sneed 379. 

sa B:y.—^Divine v. Harvle, 7 T.B. 
Mon. 439, 18 Am.D. 194. 

Mass.—^MeCarthy Co. v. Reudle, 111 
N.B. 89, 222 Mass. 405. 
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his debts by a ci^edltops' bili, whlle other authoritles hold 
to the contrary. 

The authorities are in conflict on the question 
whether money owing to a debtor by a municipal or 
public Corporation for work done or materials fur- 
nished under a contract or for salary can be sub- 
jected by a creditors* bili to the payment of his debts. 
In some States, a creditor may obtain discovery and 
relief by a bili with respect to sums due his debtor 
as an officer of, or a contractor with, a county, city, 
or town,®® or by a bili to subject county warrants 
payable to the debtor through the hands of the 
county clerk for work done.^i In other juris- 
dictions, such a bili will not lie.92 Thus, compen- 
sation due to a public officer or employee cannot 
be subjected to a creditor s* bill,S3 e^rtn though the 
officeres term of office has expired.?^ Fees earned 
by a public officer by the piece or by the job as the 
work is done may be reached by a judgment credi¬ 
tor, even though the day of pa3rment had not ar- 
rived when the bili was filed;^® but salary to be 
earned cannot be reached,^® although the contrary 
has been held as to salary of a city officer not 
wholly earned or due, where the city council has 
actually set it apart and ordered it to be paid.^7 
It has been held that, where a bili seeks to reach 
an amount alleged to be due by a city to a school 


§ 18 

board, which can be ascertained only by an ac- 
counting, equity has jurisdiction.^* 'A suit does 
not lie by a judgment creditor to require the debtor 
to assign to him a claim against a county for bonds 
and to require the county to deliver the bonds, the 
only remedy of the debtor against the county being 
by mandamus.9® On the other hand, it has been 
held that a debtor may be compelled to assign a de- 
mand against a city to a receiver, to be collected 
and applied to the satisfaction of the debt,^ 

§ 18. -Dower Interests 

An unassigned right of dower Is subject to a credl- 
tors’ blll under some statutes, but such right has been 
held not subject to payment of debts, In the absence of 
statute, fraud, or other equitabis ground. 

In many jurisdictions, it is held that an unas¬ 
signed right of dower may be reached by a judg¬ 
ment creditor in equity by means of a creditors' 
bili or other suitable remedy ;2 but, in those juris¬ 
dictions, it is usually provided by statute that courts 
of equity may decree satisfaction of a judgment out 
of a thing in action whenever execution has been 
issued against other property and retumed unsatis- 
fiecL^ On the other hand, it has been held that 
unassigned dower rights are not subject to a credi- 


90. U.S.—Hinsdale-Doyle Granlte Co. 
V. Tiney,.C.C.in., 10 F. 799, 10 Blss. 
572. 

16 C.J. P 1403 note 46. 

Xa Ohlo 

(1) Money so due may, under npe- 
cial statutory authorlty, be reached 
and applied by creditors.—^Newark v. 
Funk, 16 Ohio St. 462. 

(2) The contrary nile prevalled be- 
fore the enactment of the statute.— 
Boalt V. Williams County Comrs., 18 
Ohio 13. 

Bili to compel assisfnment 
Creditores bili in equity to com¬ 
pel the assigrnment of a debt owed by 
a county will be allowed, where bili 
does not interfere with public inter¬ 
eat—Graves Bros. v. Lasley, 78 S.W. 
2d 810, 190 Ark. 251. 

91. Kan.—Clark v. Bert, 42 P. 733, 
2 KanJ^pp. 407. 

02. 111.—^Addyston Pipe & Steel Co. 
V. City of Chicago, 48 N.B. 967, 170 
IU. 580, 44 L.R.A. 405, affirmlng 
68 IlLApp. 273. 

15 C.J. p 1403 note 48. 

93. Ala.—^Jaffle v. McAdory, 79 So. 
891, 202 Ala. 53. 

HI. —Goodwine State Bank v. Wlse, 
268 IlLApp. 291. 

In iiisionxl 

(1) ,It has been held that, under 
statute exempting .municipal corpo-. 


rations ffom gamishment, a wife 
could not maintain credltors* bili to 
collect alimony judgment from city 
employee by appointment of receiver 
to recelve and pay over employee*s 
salary.—State ex rei. Busby v. Cow- 
an, App., 107 S.W.2d 806. 

(2) On the other hand, It has been 
held that, “where a debtor has ab- 
sconded so that Judgment cannot be 
obtalned against him, and has no 
property in the State subject to at- 
tachment, but has money In a city 
treasury belonglng to him, it may be 
reached by bili in equity, in the flrst 
instance, without a prevlous Judg¬ 
ment at law, and without showlng 
fraud or any other recognlzed 
ground of equitable jurisdictlon. And 
the fact that cities are not llable 
under the statutory gamishment will 
not protect them from such proceed- 
ing in equity.”—^Pendleton v. Perkins, 
49 Mo. 566. 

(3) So, the statute exempting a 

municipal Corporation from garnlsh- 
ment does not prevent maintenance 
of a suit in the nature of an equita- 
hle attachment to reach funds owing 
for completed work by a municipal 
Corporation to a forelgn Corporation 
which has ceased to do business in 
the state and has no other property 
there.—Wllklnson v. Hardlzlg Dredge 
Co., 167 S.W. 696; 180 Mo.App. 671— 
De Fleld v. Harding Dredge Coi., 167 
^.W. 693, 180 Mo.App. 563. • - 
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(4) It has been held that a debt 
due by a municipal Corporation for 
work done under contract may hy a 
credltors* bili be subjected to the sat- 
Isfactlon of judgment against the 
latter.—^Purlong v. Thomssen, 10 Mo. 
App. 364. 

(6) But this latter case is of 
doubtful authorlty In vlew of the de- 
cision In Geist v. St. Louls, 67 S.W. 
766, 156 Mo. 643, 79 Am.S.R. 545. 

94. Ala.—Jaffe v. McAdory, 79 So. 
391, 202 Ala. 53. 

95. M.Y.—Thompson v. NIxon, 3 
Edw. 457. 

93. N.T.—^Brownlng ▼. Bettis, 8 
Paige 568—Thompson v. Nixon, 3 
Edw. 467. 

97. Ky.—Speed v- Brown, 10 B.Mon. 
108. 

98. U.S.—New Orleans v. Fisher, 
La., 91 P. 574, 34 C.CJV. 15, modl- 
fied on other grounds 21 S.Ct. 347, 
180 U.S.' 185, 45 D.Ed. 485. 

99'. U.S.—Smlth v. Bourbon County, 
Kan., 8 S,Ct. 1043, 127 U.S. 106, 32 
L.Ed. 73. 

L. Minn.—^Knight r. Nash, 22 Minn. 
452. 

2. U.S.—Muir V, Hodges, C.C.Vt.. 116 
F. 912. 

19 C.J. p 537 note 38. 

3. Ohio.—Boltz V. Stolz, 41 Ohio St. 
640. 

19 aj. p 537 note 40. 
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tors’ bili in the absence of statute, fraud, or other 
equitable ground.* 

§ 19. —— Equitable Assets or Interests in 
General 

An equitable interest of a debtor may be reached by 
a creditore' bftl; but the bili will not Ile to reach assets 
for whlch the debtor himseif has not an actionable de- 
mand enforceable in an actlon in his own name. 

Any beneficial interest of a debtor in real or per- 
sonal property which cannot be reached by regu- 
lar proccss of law and is not expressly exempted 
by statute may be reached by a creditors* bili and 
subjected to the payment or satisfaction of the 
debtand only such property may be so reached.® 
A crcditors’ bili will not lie to reach assets for 


21 C.J.S. 

which the debtor himseif has not an actionable de- 
mand,7 and which he cannot recover ifi an action in 
his own name.® 

§ 20. — Good wm 

The good will of a buslness Is not subject to a 
ereditors' bili. 

A ereditors' bili does not lie to reach the good 
will of a business.^ So, where an Insurance agen- 
cy is transferable at the pleasurc of the company, 
it and Jts good will are not equitable assets which 
can be reached by bill.^® 

§ 21. -Interests in Insurance Polides 

The Interest of a debtor In a pollcy on his own llfe, 


4 . Md.—^Harford B«ink of Bel Air v 
Havre de Grace Banking & Trus* 
Co., 169 A. 315. 165 Md. 454. 

19 C..T. p 537 note 39. 

5. Ala.—Attderton v. Hiter, 188 So 
904. 

Colo.—Walker v. Staley, 1 P.2d 924, 
89 Colo. 292. 

Pia.—^Hillsborough County v. Dick- 
enson, 169 So. 734. 125 Fla. 181. 
Ga.—Cltlzens' Bank of * Moultrle v. 

Taylor, 117 SE. 247, 165 Ga. 416, 
Hawail,—Crescent City Motors v. Na- 
lalelua, 31 Hawail, 418, 424, quot- 
ingr Cozpos Juris. 

Ky.—Florence v. Dunagran, 134 S.W. 

2d 970, 972, citingr Corpus Juris. 
N.T.—Duncan v. Laury, 292 N.Y.S. 

138. 249 App.Div. 314. 

N.C.—D'llard v. Walker, 167 S.B. 632, 
204 N.C. 67. 

Or.—Ruth V. Cox. 291 P. 371. 373. 

134 Or. 200, quotln^: Corpus Juris. 
Tex-—B.*inkman v. Tinkler, Clv.App., 
117 S.W.2d 139, error refused. 

15 CJ. P 1401 note 14. 

Sifirbt to contrlhutloiL 

An equitable interest of an exeeu- 
tion debtor, as a rlght of contrlbu- 
tlon, by reason of his payment of 
more than his share of a Judgment 
airainst hlm and others, may be 
reached by ereditors' hili, and sub¬ 
jected to the debt.—Sussex Trust Co. 
V. Bacon, 102 A. 786, 11 Del.Ch. 380. 

Where oredltor holds absolute deed 
as security for debt wlth bond to 
reconvey outstanding:, and, on debt- 
or's insolvency, takes property in 
payment of debt, in value exceedlng 
amount of debt, ereditors may have 
such property administered In equity 
as assets of Insolvent, and proceeds 
applied first to secured debt, and sur- 
plus to other claims, which may be 
done without first tenderingr to se¬ 
cured creditor payment of his claim. 
—Kidd V. Kidd, 1^4 S.B. 46, 168 Ga. 
546, 36 AuL.R. 798. 

Trust fands 

(1) ereditors' bljl wlU.Ue to reach 


funda held in trust by sole legratee 
^or mlssingr Judgment debtor.—^Mul¬ 
ier V. Cox, 130 A. 811, 98 N.J.Eq. 188. 

(2) Debtoi^s interest in trust fund 
created elther by himseif or another 
or in resultlngr or constructive trust 
may be reached to satlsfy Judffment 

[ aa^Llnst him hy a creditor's blll.— 
Hnisboroiigh County v. Dlckenson, 

I 169 So. 734, 126 Fla. 181. 

(3) The interest of one who'takes 
under a will after explration of a 
trust and without actlon on part of 
the trustee is not wlthin the exoen- 
tlon contained in Hurd Rev St.l915- 
1916 c 22 § 49, authorizing creditor to 
reach anv money or thingr in actlon 
due to debtor or held in trust for 
hlm, ex''ept when such trust has in 
erood falth been created by, or the 
fund 80 held in trust hes proceeded 
from, some person other than defend¬ 
ant himseif, and, as far as that pro- 
vision is concemcd, may 'be reached 
by a creditor*s bili.—^Kenwood Trust 
& Savlngs Bank v. Palmer, 209 III. 
App. 370, afflrmed 121 N.E. 186, 285 
111. 552. 

(4) But such statutory exception 
will prevent the .maintenance of a 
ereditors* bili to reach the debtor’s 
vested remalnder Interest in a trust 
estate created by a will provldingr 
that distributlon of the trusfs in¬ 
come and corpus to named chlldren 
of the testator, includingr defendant, 
shouid be made as of a certaln sub- 
sequent date not yet arrived and in 
a manner dependent on whether the 
testator’s wldow, stili livingr, was 
alive on such date or whether her 
death occurred piior or subsequent 
thereto, especlally in view of the 
spendthrlft clause contained in the 
same will.—Von Kesler v. Scully, 267 
IlLApp. 496., 

Promlse to pay moxtjaffe 

, Grantee’s promise to mortgrafiror to 
pay morlgage debt cannot be con- 
sldered property held In trust foi 
mortgagee so that latter can reach 
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and apply same in payment of mort- 
gagre debt.—^Bloch v. Budish, 180 N. 
E. 729, 279 Mass. 102. 

Debtor lial<L to have no equitable la. 
terest 

WTiere defendant agrreed in wrltlng 
to buy lands from a thlrd party, the 
purchase price to be pald in cash 
and in yearly Installments, and enter- 
ed into possession, but was unable to 
complete payments, whereupon his 
wife wlth her own money took over 
the contract and pald the amount 
due, which, wlth Principal and Inter¬ 
est, amounted to origrinal purchase 
prico, defendant had no equitable in¬ 
terest in the land subject to sale 
under a creditoi^s bili,—Holly v. 
Gainesville Nat. Bank, 86 So. 444, 80 
Fla. 623. 

& Fla.—George E. Sebrlng C 9 . v. 
0'Rourke, 134 So. 556, 559, 101 Fla. 
426, citing Corim.'!'Juris. 

Hawail.—Crescent City Motors v. Na- 
lalelua, 31 Hawali 418, 424, quot- 
ing Corpus Juris. 

Or,—Ruth V. Cox, 291 P. 371, 373, 184 
Or. 200, quoting Cozpus Juris. 

15 C.J. p 1401 note 15. 

7. Ariz.—Ellery v. Cumming, 14 P. 
2d 709, 711, 40 Arlz. 512, citing 
Corpus Juris. 

Cal.—^Depner v. Joseph Zukln Blous- 
‘ es, 56 P.2d 674, 13 Cal.App.2d 124. 
111.—Tumy V. Mayer, 124 N.E. 661, 
289 111. 458, affirming Tuny v. 
Mayer, 213 IlLApp. 385—^Alexander 
V. Tams, 13 111. 221. 

Okl.—^Roxollne Petroleum Co. v. Wil- 
sdn, 253 P. 59, 123 Okl. 241. 

16 C.J. p 1401 note 16. 

8 . Cal.—^Depner v. Joseph Zukin 
Blouses, 56 P.2d 574, 13 Cal.App. 
2d 124. 

Colo.—^Noonon v. Stein, 136 P. 1181, 
66 Colo. 64. 

9. U.S.—rLlllenthal v. Dnicklieb, C. 
C.N.T., 84 P. 918, modified on oth¬ 
er grounds 92 F. 753, 34 C.C.A. 657. 

IOl Miss.—^Tiemey v. EHeln, 6 So. 
. 739, 8 So. 424, 67 Miss. 173. 
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518 well as hia interest under a flre pollcyi may ordlnarlly 
be reached by a creditore’ blll. 

In general, the interest of a debtor in a policy 
of Insurance on his o^vn life may be reached by a 
creditors* bill,^^ whether such interest arises by 
the terms of the policy or by reason of premiums 
paid by the debtor in fraud of creditors;^^ ^nd 
the right of a member of a mutual benefit associa- 
tion to change the beneficiary makes his interest one 
which can be reached by a creditors* bill.i3 How- 
ever, the contingent interest of the insured, depend¬ 
ent on whether he outlives the beneficiary and the 
policy becomes payable to his estate, is not subject 
to a creditors' bili by his creditors during the life 
of the beneficiary, or before the latter*s rights have 
lawfully becn tcrminated.^^ The interest of in¬ 
sured under a fire policy may be reached by a 
creditors* suit in a court of equity, although the 
insurer has the right either to pay the loss or to 
rcbuild, and has not elected.^S 

§ 22. -Liquor Licenses 

A liquor license not transferable without wrltten per- 

mlssion of the excise board is not subject to a creditors’ 
suit. 

If, under statutes, a liquor license is not trans¬ 


ferable without written permission of an ex¬ 
cise board, it is a mere personal privilege and is 
not property which can be reached by a creditors' 
suit.i® 

§ 23, - Mere Possibilities 

Mere possibilities cannot be reached by a creditors* 

bili. 

A creditors* suit cannot reach mere possibilities,^^ 
such as the chance that the debtor may be entitled 
to a share as next of kin in the estate of another 
should he outlive him;i8 the possibility of earning 
salary or wages, as stated infra § 32; an interest 
in the profits upon a resale of land purchased by 
another at the debtor*s request, although all the 
land has been resold except a certain part which 
represents the profits or prospective dividends on 
stock owned by the debtor.^® However, it has becn 
held that, where a debtor was employed as a sales- 
man, his compensation to be a percentage on all ac- 
cepted orders received by him, he acquired a vested 
interest, as of the date of the contract, in all orders 
thereafter received which were subject to his com- 
missions, and that such interest could be reached 
by a creditors* bili, even though the commissions 


11. Mass.—Anthraclte Ins. Co. v. 

Sears, 109 Mass. 383. 

16 C.J. P 1404 note 64. 

Gonstmetiou and operatlon of stat- 
nte 

(1) Where, after Insured dlcd, hi.s 
widow brought several actlons in 
New York on policies insuring his 
life, such actlons were superseded 
by creditors’ suit for the benefit of 
all lnsured’s creditors to recover the 
Insurance purchased with premiums 
in excess of five hundred dollars per 
annum,—Guardian Trust Co. v, 
Straus, 123 N.Y.S. 852, 139 App.Div. 
884, affirmed 95 N.E. 1129, 201 N.Y. 
546. 

(2) A credltor’s suit to recover In¬ 
surance on a debtor’8 life, purchased 
with premiums in excess of five hun¬ 
dred dollars per annum, as author- 
Ized by Dom.Rel.L. § 22, L.1896 c 272, 
althougrh brougrht before the conclu- 
sion of the adminlstratlon of the 
debtoi^s estate, was not premature 
—Guardian Trust Co. v. Straus, su¬ 
pra. 

(3) Where a creditors* suit to re¬ 
cover Insurance purchased on a debt- 
or’s life with premiums in excess of 
five hundred dollars per annum, as 
authorized by Dom.Rel.L. S 22, L. 
1896, c. 272, is brouffht before con- 
clusion of the adminlstratlon of the 
debtor’8 estate, it must be proved and 
found that insured dled Insolvent.— 
Guardian Trust Co. v. Straus, supra. 

(4) Where a creditoz^s suit was in- 


stituted to recover Insurance pur¬ 
chased with premiums in excess of 
five hundred dollars per annum, pri¬ 
or to the conclusion of the admlnis- 
tratlon of lnsured*s estate, the fund 
resultinff from the payment of the 
excess premiums should be impound- 
ed to awoit the conclusion of the ad¬ 
minlstratlon when it should be dis- 
trlbuted to the payment of creditors’ 
claims and the halance, if any, then 
nald to the beneficiary.—Guardian 
Trust Co. V. Straus, supra. 

Determlnatlou of Uability 

(1) In determiningr whether de-' 
ceased’s life policies above exemntlon 
are subject to debts, each policy Is 
judgred on own merits.—^Brasher v. 
Breen & Gardlen Ins. Agrency, 133 
So. 698, 222 Ala. 585. 

(2) Disposltion of proceeds of de- 
ceased’s policies above exemption 
must be determined accordingr to 
rules ffoverning conveyances gener- 
ally.—^Brasher v. Breen & Gardien 
Ins. Agrency, supra. 

Forelgn Insurer 

Under the Massachusetts statute, 
creditors may maintain a biU to 
reach and apply a policy on the life 
of a debtor, assigrnable by its terms 
and owned by hlm, even though the 
insurer is a foreign Corporation.— 
Anthracile Ins. Co. v.. Sears, 109 
Idass. 383. 

Policy asslsrnefi 1>y bcaellciary 

The Interest of a wife in a policy 
I of Insurance on the life of her hus- 
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band payable to her in case she sur- 
vlves hlm, if not, then to his chll- 
dren, the premiums being paid by 
her husbond, is not such a property 
right as may be reached by a credi¬ 
tors’ bili against the wife upon the 
death Of the husband, the wife sur- 
vlvingr but having assigned the poli¬ 
cy In his llfetime.—Leonard v. Clln- 
ton, 26 Hun, N.Y., 288—Smillio v. 
Quinn, 25 Hun, N.Y., 332, afilrmed 
90 N.Y. 492. 

12. Ala.—^Fearn v. Ward, 2 So. 114, 

’ 80 Ala. 555. 65 Ala. 33. 

15 C J. p 1404 note 65. 

13. N.J.—Schuhardt v. Wittcke, 76 
A. 670. 76 N.J.Eq. 119, affirmed 78 
A. 1136, 78 N.JEq. 292. 

N.Y.—Cavagnaro v. Thompson, 138 
N.Y.S. 819, 78 Misc. 687. 

14. Minn.—^Murphy v. Casey, 184 
N.W. 783, 150 Minn. 107. 

15. Mass.—^Lewensteln v. Forman, 
111 N.E. 962, 223 Mass. 325. 

16. N.Y.—Koehler v. Olsen, 22 N.Y. . 
S. 677, 68 Hun 63. 

17. 111.—^Lay v. Myers, 181 111.App. 
614, 618. 

15 C.J. p 1406 note 74. 

13, N.Y.—Smith v. Keamey, 2 Barb. 
Ch. 633. 

19. Iowa.-(—Gray v. Boardman, 14 N. 
W, 262, 60 lowa 206. 

2a , ^Cy.—Bowman v. Breyfogle, 140 
S.W. 694, 146 Ey. 443,. Ann.Cas. 
1914B.938. 
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then -existed only in possibility, and the amount was 
uncertain.2i 

§ 24. - Property in Another State in Gen¬ 

eral 

Generally a creditora’ bfll wfll not Ile to reach prop¬ 
erty In another state. 

Unless the statute expressly authorizes it,22 a 
creditors* suit will not ordinarily lie to reach real 
.property,23 or property in general,24 in another 
state, although there is jurisdiction of the person. 

§ 25. -Property in Custody of Law in 

General 

It l8 a general rule, subject to exceptions, that prop¬ 
erty In custodia legis cannot be reached by a creditors’ 
blir. 

Money paid into court cannot generally be reach¬ 
ed by a creditors’ bili, although the debtor has an 
interest therein and it is paid into court for his 
benefit.25 However, the rule that property in 
custodia legis cannot be. reached by a creditor is 
not a rule strictissimi juris, but is founded on con- 
venience and is subject to exceptions.26 Where 
a debtor has absconded, money in possession of an 
administrator as the debtor’s distributive share 


21 C.J.S. 

of decedentes estate may be reached by an action 
in the nature of a creditores bili,27 and the fact that 
the administrator was not subject to gamishment 
at the time the action was commenced will not 
protect him from such action.28 

§ 26. -Redemption Rights 

Redemption rights of a debtor may ordinarily be 
reached by a creditors’ blll. 

Both the right of a mortgagor or pledgor of real 
or personal property to redeem the same on pay- 
ment of the debt, and the surplus of the property 
above the amount of the debt, can be reached by a 
creditorse bili,29 as can also the right of a debtor to 
redeem property, the legal title to wjhich is in an¬ 
other, upon complying with certain conditions,30 
or the proceeds of such property where the hold- 
er of the legal title has disposed of it and applied 
the proceeds to his own use.3i It has been held, 
however, that, in the absence of equitable ground, 
the mere fact that the lien of a judgment creditor 
obtained against the grantor subsequently to the 
making of the security deed cannot be enforced by 
levy and sale until the grantor's title has become 
revested by redemption, is insufficient to subject 
the grantor^s interest in the land as an equitable 


111.—^Tuny V. Mayer, 213 Ill.App. 
336» afflrmed Tumy v. Mayer,. 124 
N.E. 661, 289 111. 468. ■ 

Ala.—SILliott V. Kyle, 67 So. 752, 
176 Ala. 167. 

16 ax p 1401 note 21. 

23. Ala.—Lilde v. Parker, 60 Ala. 166. 

15 CJ. p 1401 note 19. 

22. Mass.—Carver v. Feck, 131 Mass. 
291. 

16 aj. p 1401 note 20. 

However, where a foreigrn Corpora¬ 
tion Is a debtor to a creditor resld- 
ing in the commonwealth and has no 
property there which can be attached, 
but has In the hands of its asrent In 
the commonwealth promlbsory notes 
payable to the Corporation, its prop¬ 
erty In the notes may be reached by 
a proceedlngr in equity under the 
statute, maklnsr the agrent a party 
and compelllng- him to retain the 
notes to be applied to the discharge 
of the debt.—Silloway, v. Columbia 
Ins. Co., 8 Gray, Mass., 199. 
Pxomissory note 

. In suit seekins: to reach and apply 
promissory note made to defendanfs 
order, where note was In possession 
of defendant in foreigrn state but 
payable in Meussachusetts, makers 
could not be held as trustees under 
equitable process.—^Pond v. Simpson, 
146 N.B1. 684, 251 Mass. 325. 

Axumity deelvahle fitom property out- 
slde of jTirisdlotioa 
An annulty, If reachable«at all, is 


none the less so because it is due 
from persons, and derivable from 
property, outside of the Jurisdiction 
of the court, slnce an assigrnment 
made by a person to whom a chose 
in action belongs is good everywhere. 
—^Frazier v. Bamum, 19 N.J.Eq. 316, 
97 Am.D. 666. 

Zn Wlsoonsln it has been held that 
a Judgment creditor may brlng suit 
to subject to payment of his Judg¬ 
ment a note held by a nonresldent 
debtor, made by a resident.—Bragg v. 
Gaynor, 56 N.W. 919, 86 Wis. 468, 21 
L.R.A 161. 

as. U.S.—Bucher v. Vance, C.C.A. 
IlL, 36 P.2d 774. 

Mass.—^Moseley v. Moseley, 132 N.B. 
417, 240 Mass. 1. 

Tex,—Thurber Const. Co. v, Kemplln, 
Civ.App., 81 S.W.2d 103, 109, clting 
Corpus Jtuls. 

16 C.J. p 1404 note 60^ 

Iiiens and prlorlties where fund is In 
court see Infra § 84. 

Dlstrlhution 

Where court ordered clerk to pay 
sum deposlted in court to party, but 
such party retumed check to clerk, 
there was no “distributlon” which 
would defeat a creditore’ bili.—^Buch- 
er V. Vance, GCAIU., 86 P,2d 774. 

23. Mass.—Adamian v. HeCsdandff, 
75 N.E. 126, 189 Mass. 194. 

15 aj. p 1404 note 61. 

Whea oredlton’ blll will lie> 

Under fhe vinherent Jurisdiction of 
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the chancellor, as well as by vlrtue 
Of the statute giving chancery court 
exclusive Jurisdiction to aid creditor 
to subject property of a defendant 
which cannot be reached by execu- 
tion, to satisfactlon of the Judgment 
or decree, a creditor can brlng a blll 
In equity to subject to the payment 
of his Judgment the Judgment debt- 
or’s Interest in a fund which has 
been paid into court.—Scott County 
Nat. Bank v. Roblnson, 226 S.W, 218, 
148 Tenn. 356. 

27. Okl.—Johnston v. Byars State 
Bank, 284 P. 862, 141 OkL 277. 

28. Okl.—Johnston v. Byars State 
Bank, supra. 

28. Mo.—Ball v. Peper Cotton Press 
Co., 121 S.W. 798, 141 Mo.App. 20. 
15 C.J, p 1406 note 90. 

Qraator under deed operstlng as 
mortgage retains right of possession 
and right of redemption by payment 
of debt, and consequently b»» equita- 
ble estate which may be^subjected to 
payment of his debts. 
da—Citizens’ Bank of Moultrle v. 

Taylor, 117 S.H. 247, 155 Ga. 416. 
W.Va.—Harvey v. Shlpe, 88 S.B. 830, 
78 W.Va. 246.. 

30. lowa—^Rankln v. Wilsey, 17 
lowa 463. 

31. N.T.—Bowery Nat. Bank v., ^un- 
can, 12 Hun 406.' 
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asset 2 and that a creditors* bili is not the proper 
process for a pledg*ee suing as a judgment credi¬ 
tor to enforce his claim against the pledgor and the 
property pledged.33 The right of a debtor to re- 
decm land sold on execution against him within 
a certain time, and to use it meanwhile, is also prop¬ 
er subject matter for a creditors’ bili,34 provided 
there is no adequate remedy at law.35 

§ 27. -Rents 

Rents of land may be reached by a creditors’ blll un¬ 
der proper circumstancee, provided there is no adequate 
legal remedy. 

Under proper circumstances, the court may ap- 
ply rents of land to the satisfaction of a judg¬ 
ment,3 3 provided no adequate legal remedy exists 
by which they may be attached.37 

§ 28. -Resulting Trusts 

A debtor’8 interest in property of a resulting trust 
is usually subject to a creditors’ bili for the payment 
of his debts. 

It is a well settled rule of equity that where prop¬ 
erty is paid for, either with the money or the as- 
sets of one person and title thereto is taken in the 
name of another, in the absence of circumstances 
showing a different intention or understanding, a 
resulting trust -in the property ‘arises in favor 
of the person whose money or assets are so used, as 
stated in the C.J.S. title Trusts § 116, also 65 CJ. 
p 382 notes 11-14, and his equilable interest in the 
property may be reached by creditors’ bill.38 This 
rule applies to an interest in a bond conditioned for 


§ 29 

the conveyance of land, where the purchase money 
is paid by the debtor and the bond is taken in the 
name of another.39 The rule is not altered by the 
absence of fraud,^® nor by the fact that the debtor 
was not insolvent or indebted to the creditor when 
the trust arose.41 Under the statutes in some ju- 
risdictions, however, where a conveyance of land 
is made to one person and the consideration there- 
for is paid by another, the title vests in the per¬ 
son named as grantee, and no trust results in 
favor of the person paying the consideration save 
under prescribed circumstances, as stated in the 
CJ.S. title Trusts § 116, also 65 CJ. p* 388 note 48 
p 390 note 52. It has been held that such statutes 
preclude a creditor of the person paying the con¬ 
sideration from subjecting the property by a credi¬ 
tors’ bili to the payment of the lattei:’s debts, in the 
absence of fraud, actual or presumed, against cred- 
itors.42 Where property is conveyed on a trust to 
pay certain debts of the grantor, satis faction of a 
judgment against him on another debt may be de- 
creed out of the surplus remaining in the hands of 
the grantee.43 

§ 29. - Right of Aetion for Tort 

A right of action for a personal tort Is not property 
subject to a creditors’ suit; but it is otherwise as to a 
right of action for conversion of or injury to property. 

A mere right of action for a personal tort, such 
as assault and battery, slander, or malicious prose- 
cution, is not property which can be reached by a 
creditors’ suit.44 This rule applies to a claim for 
personal injuries^? or even to a verdict for person¬ 


as. Ga.—^First Nat. Bank of Com¬ 
mere© v; McParlln, 92 S B. 69, 146 
Ga. 717—^Vlrgrinia-Carolina Chemi¬ 
cal Co. V. Kylee, 78 S.B. 27, 139 Ga. 
699. 

33. Me.—Shaw v. Monson Malne 
Slate Co.. 51 A. 285. 96 Me. 41. 

34, Mass.—Judge v. Herbert, 124 
Mass. 330. 

N.T.—Famham v. Campbell, 10 Palge 
698. 

I». Tenn.—Weakley v. Cockrill, 6 
Lea 270, 272, reversing 2 Tenn.Ch. 
316. 

sis. ’ N.Y.—Taylor v. Bllsworth Bldg. 
Corporation, 183 N.T.S. 894, af- 
flrmed 190 N.T.S. 964. 

16 aj. p 1406 note 97, 

37. ' 111.—Fifleld V. Gorton, 16 111. 
App. 468. 

Mass.—Schlosinger v. Sherman, 127 
Mass. 206. 

38. Ky.—^Florence v. Dunagan, 134 
S.W.2d 970, 972, citlng CorpuB Jn- 
xls. 

N.J.—Huselton v. Dunrie, 77 A. 1042, 
77 N.J.Ba. 437. 

15 C.J. p 1406' note 8. 


Baalty subject to constmotlve 
tmst In favor of purchaser who paid 
consideration but took title In third 
person’s name constitutes purchaser^s 
“assets” within statute relating to 
property llable for debts, and, court 
of equity had power to grant relief 
to person subsequently Obtaining per¬ 
sonal Injury judgment against pur¬ 
chaser.—^Duncan v. Laury, 292 N.Y. 
S, 138, 249 App,Div. 314. 

Speoifle lien xieoessary 

It has been held that a creditor 
must have acquired a specifio lien by 
levy or the flling of a transcript on 
,a Judgment debtoi^s Interest in land 
under a resulting trust in order to 
support a creditors’ suit.—^Robison v. 
Gumaer, 96 P. 936, 43 Colo. 810. 

Xn Osorgia, it hsus been held that a 
creditors’ bili does not Ile, since the 
remedy by execution is adequate.— 
Fleld V. Jones, 10 Ga. 229. 

39. Vt.—Woods V. Scott, 14 Vt. 518. 

Whexe bond is delivexed np 

Where the debtor made a contract 
to buy land, and on payment of near- 
ly ali the price took a bond for title 
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in his daughter’s name, and thereaft- 
er procured such bond to be delivered 
up to the vendor, it was held that he 
had such an interest in the land as 
a court of equity would subject to 
the clalms of creditors.—Gentry v. 
Harper, 66 N.C. 177. 

40i. Neb.—Cochran v. Cochran, 87 N. 

W. 152, 62 Neb. 460. 

41. Neb,—Burke v. Tewksbury, 92 
N.W. 726, 3 Neb., UnofC., 739. 

N.J.—^Hageman v. Brown, Ch., 72 A. 
438, 77 N.J.Law 283. 

,4Ai N.Y.—^Irving Nat. Bank v. Gray, 
160 N.Y.S. 341, 174 App.Dlv. 29. 
Remedy of creditors where fraud ex¬ 
ists see the C.J.S. title Fraudulent 
Conveyances §§ 319, 821, also 27 
C.J. p 716 note 65-p 717 note 60, p 
719 note 81. 

43. Yt.—Waterman v. Cochran, 12 
Vt. 699. 

44. N.Y.—^Hudson v. Plets, 11 Palge 
180, 8 Leg.Obs. 120. 

45. Mass.—White Sewing Mach. Co. 
V. Morrison, 122 K.B. 291, 232 Mass. 
387. 
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§ 30 

al injuries before judgment has been entered tKere- 
on.-*® However, an assignable^^ ngrht of action for 
a tort occasioning injury to property,^* or for con- 
version of property,^® even though the convert- 
ed property has been used to pay a creditor of the 
debtor,50 may be reached by bili in equity, or under 
statutory provisions analogous thereto. 

§ 30. — Rights and Interests of Vendor 
and Purchaser 

The respective rigbts and Interests of a vendor and 
purchaser under a contract for the sale of land may be 
reached by a creditors* blll. 

A vendoris lien for the unpaid purchase price 
of real estate is subject to a creditors* bill,^! and so 
of purchase money due the vendor,^ven though 
it is payable on a future contingency.53 The equi- 
table interest of a debtor in land under an exeeutory 
contract of purchase is subject to a creditors* bilL^^ 
Where, however, a deed was made by a father to 
his son, but never acknowledged or delivered, and 
the son took timber to the full value of the amount 
which was paid as part of the consideration, upon 
subsequent rescission of the contract the son has 


no interest which can be reached by a creditors* 
bill.®5 In some States an option to purchase real es¬ 
tate confers no interest in the land which can be 
reached by a creditors* bili,while in others cred¬ 
itors may reach and subject to their claims a debt- 
or*s interest in a lease containing an option to pur¬ 
chase at a price fixed by the lease.®^ An interest 
in land obtained by a contract resting in parol may 
be reached in equity where the contract has been 
fully performed;®® but where a part of the consid¬ 
eration for the conveyance of land by a judg¬ 
ment debtor was a parol reservation of the right 
to occupy the premises for a specified time wilhout 
payment of rent, it was held that the agrecment was 
void and conferred no interest in the premises 
on the judgment debtor which could be reached 
by creditors.^® Where a right to a conveyance 
has been forfeited by the lachcs of the purchaser 
in paying the installments due on the purchase 
price, a bili will not lie in behalf of his creditor to 
compel the sale of the land and the application of 
the proceeds to his debts.®® A purchaser of land 
with his own funds, although for the benefit of 
another person, will bc protected against the lat- 
tcr*s creditors to the extent of the payment made.®i 


Acfdon pexLdiiig 

Claim for personal Irjurles Is nol 
property which can be reached by 
creditors* bIU, and where Street rall- 
way €ompany’s offer to pay certain 
sum in satisfaction of injured per- 
son’s claim was not accepted, and his 
action was pending- when blll to reach 
and apply his damagres was filed, his 
cause of action could not be subject- 
ed.—^Whlte Sewin? Mach. Co, v. Mor- 
rison, supra. 

Mass.—Bennett v. Swcet, 61 N. 
E. 183, 171 Mass. 600. 

4ff. Mass.—^Bethlehem Fabricators v. 
H. D. Watts Co., 190 N.B. 828, 28 > 
Mass. 656, 93 A.L.R. 1124—Delval 
V. Gagnon, 99 N.E. 1095, 213 Mass. 
203. 

48. Cal.—^Travls Glass Co. v. Ibbet- 
son, 200 P. 595, 186 Cal. 724. 

15 aj. p 1402 note 35. 

Xzijury to bnilfllng contract 

(1) Cause of action in tort In favor 
of buildingr contractor against thlrd 
persona for damages for unlawful In- 
terference with building contract Is 
for damage to specifle property, that 
Is, the contractores building contract, 
and constitutes “property, right, ti- 
tle or interest, legal or equltable,’* 
which could be reached by suit in 
equity by creditor of 'building con¬ 
tractor under statute, notwithstand- 
ing action was pending and cause of 
action had' not been reduced to iudg- 
meat.—^Bethlehem Fabricators v. H. 


^D. Watts Co., 190 N.B. 828, 286 Mass. 
556, 93 A.L.R. 1124. 

I <2) Value of such cause of action 
was ascertainable by sale, appralsal, 
or by means withln ordlnary proce- 
dure of court within statute author- 
Izlng creditors* suit to reach and ap¬ 
ply property,—Bethlehem Fabricators 
I v. H. D. Watts Co., supra. 

49. Ca!.—Travis Glass Co. v, Ibbet- 
son, 200 P. 595, 186 Cal. 724. 

sa Neb.—German Nat. Bank v. 
Hastlngs First Nat. Bank, 75 N.W. 
531, 55 Neb. 86. 

51. Ohlo.—^Edwards v. Edwards, 24 
Ohlo St 402, 412. 

Va.—^Withers v. Carter,.4 Gralt 407. 
45 Va. 407, 60 Am.D. 78. 

62, Ky.—Kelser V. Shaw, 46 S.W. 
524, 104 Ky. 119, 20 Ky.L. 568, 81 
Am.S.H. 450. 

53. Mlnn.—^Fryberger v. Breven, 92 
N.W. 1126, 88 Minn. 311. 

54. Ala.—Opelika Bank v. Kiser, 24 

So. 11, 119 Ala. 194. 

16 C.J. p 1407 note 11. 

Interest subject to ezecutlon 

(1) In Illinois, undet* a statute au- 
thorizing the creditor to flle a bili 
to reach any property or thing In ac¬ 
tion due to, or * held in trust for, 
the debtor, a bili may be flled to 
reach the interest of the debtor in 
land under an unfulfilled contract 
of purchase, notwithstanding a stat¬ 
ute provlding that such Interest may 
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be sold as real estate on an exeeu- 
tion.—^McNab v. Heald, 41 111. 326. 

(2) In Nebraska, an Interest In 
land derlved through an • agreement 
for sale, although of an equitablc 
nature, may be sold under an ordi- 
nary exeeution, and the caeditor will 
not be permitted to resort to equity 
to reach it, unless the interest is 
shown “to be indefinite Jn Its char¬ 
acter or extent, or so clouded by ap¬ 
parent but really fraudulent or un- 
real adverse claims as would render 
the tltle of a purchaser at exocution 
salo uncertain.”—^Rosenfield v. 
Chada, 10 N.W. 466, 12 Nob. 25, 27. 

55. Tenn.—^Miller v. Winton, Ch. 
App., 56 S.W. 1049. 

56. lowa.—Sweezy v. Jones, 21 N. 
W. 603, 66 lowa 273. 

57. Mass.—^Bastern Brldge, etc., Co. 
V. Worcester Auditorium Co., 103 
N.B. 913, 216 Mass. 426v 

68. Ohio.—^Waggoner v. Speck, 3 
Ohlo 292. 

59. N.Y.—Crouse v. Frothingham, 97 
N.T. 105, reverslng 27 Hun 123. 

60. Mass.—Puller v. Hovey, 2 Al- 
len 324, 79 Am.D. 782. 

61. Ala.—MeCarty v. Hobinson, 130 
So. 680, 222 Ala. 65. 

Creditors of person using land 
Purchaser paying with own funds 
is entilled to let any one use land, 
£Lnd user’s creditor is not thereby 
prejudiced.—^MeCarty v. Koblnson, 
supra. 
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§ 31. Rights Arising from Improving 

Land of Another or Paying Encum- 
branccs Thereon 

A credrtora» bMl may Ife to reach Interests arisfng 
from rmproving, or paying encumbrances on, the land of 

another. 

A creditors bili will lie to reach improvements 
made by the debtor on the real estate o£ another.SS 
The interest of an insolvent husband in improve¬ 
ments made by him upon real estate of his wife®3 
or of an insolvent/ father in improvements made 
on the land of his infant son of whom he is guardi- 
an,®^ or of an insolvent son on improvements made 
on the land of his father,«5 is subject to a creditors’ 
bili for payment of the .prior indebtedncss of the 
husband or father, provided the improvements 
were made with fraudulent intent and the land- 
owner participated thcrcin.66 This is also true of 
sums expended by an insolvent husband in paying 
encumbrances on property conveycd to his wife.67. 

The rights of creditors generally in improve- 
*mcnts made by a debtor on lands of another in 
fraud of creditors are discussed in the CJ.S. title 
Fraudulent Conveyances § 23, also 27 CJ. p 431 
note 48-p 432 note 50. As stated infra § 33, the 
right of a cotenant to reimbursement from his 
cotenants for improvements cannot be reached 
by creditors, at least before partition. The right i){ 
creditors to reach the purchaser*s equitable in¬ 
terest in land convcyed to another id discussed 
supra § 28. 

§ 32. -Salary 

Salarles earned before flllng a creditore' blll may be 
reached thoreby; but unearned salarles, or salarles as- 
slgned before the flling of the blll, cannot be reached. 

Salary completely earned before the filing of 


the bili by performance of ali Services required to 
entitle the debtor thereto may be subjedted to the 
payment of his debts,®^ although not payable when 
the bili is filed;®® but unearned salary is not reach- 
able, since neither the creditor nor the court could 
compel the debtor to work out his part of the con- 
tract and earn the salary for the use of the credi¬ 
tor and salary assigned before the filing of the 
bili cannot be reached.^i 

The right of creditors to reach the salary due 
a public officer has been discussed supra § 17. 

§ 33. -Undivided Interests in General 

An undivided Interest in notes and a mortgage Is 
subject to a creditors’ bili; but such blll does not ile 
to subject real estate owned Jointly. The right of a co¬ 
tenant to reimbursement for Improvements on the land 
cannot be reached by a creditors' bfll, at least before 
partition. 

It has been held that an undivided interest in 
notes and a mortgage is subject to a creditors’ 
bill ,'^2 1 ) 12 ^ g does not lie to subject real 
estate owned jointly, since the remedy at law is 
adequate.73 The right of a cotenant to reimburse¬ 
ment from his cotenants for improvements made 
on the land cannot be reached by creditors* bili, 
at least not in advance of partition.74 

§ 34 . -Other Interests or Rights 

Various other property rights or Interests have been 
held subject or not subject to a creditors' bili, according 
to thelr character and the particular circumstances of 
the case. 

A creditors* bili will not lie to reach and com¬ 
pel a debtor to appropriate money that he has ob- 
tained by mortgage and which he has in his pos- 
session to the payment of his dcbt;75 but an equi¬ 
table interest in money in possession of another 
may in a proper case be subjected.76 A note se- 


62. Pa.—Curtis v. Olds. 9S A, 626, 
260 Pa. 320. 

Va.—National Valley Bank v. Han¬ 
cock, 40 S.E. 611, 100 Va, 101, 93 
Am.S.R. 933, 57 L.R.A. 728. 

63. Me.—Trefithen v. Lynam, 38 A. 
335, 90 Me. 376, 60 Am.S.11. 271, 
88 L.R.A. 190. 

16 C.J. p 1407 noto 13. 

64. Ky.—Athey v. Knotta. 6 B.Mon. 
24, 

«5. Ky.—Roach v. Royal, 8 Ky.L. 
609. 

36. Tex,—Maddox v. Sumnaerlin, 49 
S.W. 1033, 50 S.W. 667, 92 Tex. 
483. 

16 C.J. p 1407 note 16. 

87. N.J.—Farr v. Hauensteln, 61 A. 1 
147, 69 N.J.Eq. 740. ' 

6& M6.—State ex rei. Busby v. | 

21 C.J.S.-6S 


I Cowan.'App., 107 S.W.2d 805, 807, 
I Quoting Corpns Juris. 

16 C.J. p 1407 note 19. 

69. Mo.—State ex rei. Cowan v. 
Busby, supra, quoting Corpns Ju¬ 
ris. 

16 C.J. p 1407 note 20, 

70. Mo.—State ex rei. Busby v. Cow¬ 
an, supra. 

15 C.J. p 1407 note 21. 

71. N.Y.—Ireland v. Smith, 1 Barb. 
419, 8 How.Pr. 244. 

72. Ala„—Martin v. Carter, 7 So. 
610, 90 Ala. 96. 

73w lowa.—Kalona Sav. Bank v. 
Eash, 109 N.W. 887, 133 lowa 
190. 

74. Tll.—^Beam v. Scroggln, * 12 IIL 
App. 321. 
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'75. Tenn.—Webb v. Jones, 13 Lea 

200 . 

78. Okl.—Indlan Land, etc., Co. v. 

Owen, 162 P. 818, 63 Okl. 127. 
Uouey not subject 

(1) Where, at time of executlon of 
contract for sale of standing; timber 
by several owners, one of owners 
was indebtcd to another and pay- 
ments on debtor-owner’s share of 
purchase price of timber were made 
to creditor-owner pursuant to writ- 
ten contract,' prior judgihent creditor 
of debtor-owner was not entitled to 
recover amount of payments from 
exeeutor of creditor-owner, where to- 
tal amount of payments was less 
Ihan amount due creditor-owner.— 
Yates V. Cockerham, 67 P.2d 269, 156 
Or. 245. 

(2) Where one of several vendors 
of standlng; timber foreclosed mort- 
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cured by deed of trust belonging to a judgment 
debtor may be subjected in equity to the satisfac- 
tion of the judgment, and a sale under the trust 
deed ordered to pay it;'^^ a creditor cannot 
reach a note or mortgage made to the debtor who 
held the record title to the mortgage and had as- 
signed the note and mortgage to the real owner 
without recording the assignment.78 

Exempt property, Property expressly exempted 
at law from execution cannot be reached by a 
creditors* bill.^9 

Patenis and royaliies. The interest of a debtor 
in letters patent may be reached by proper pro- 
ceedings in equity and subjected to the payment of 
his debts;^0 this is not so, however, in the case of 
an unpatented invention.^i Royalties under a li- 
cense contract may be reached by a creditors' 
bili,82 and a license to use a patented invention may 
be subjected to the payment of a judgment against 
the licensee for nonpayment of royalties a 

contract with the nonresident owner of a patent 
for pa 3 rment of royalties in the future cannot be 
reached by a creditors’ bili against the owner of 
the patent who is not personally served in the 
state.8^ Where a patentee transfers his patent in 
fraud of creditors and the assignee receives shares 
of stock in a Corporation organized on the basis 
of the patent, the shares are subject to the claims 


of creditors.85 

Pension money, Pension money, after it reacli- 
es the debtor, is not exempt, and land purchased 
therewith, the title to which is fraudulently taken 
in the name of the pensioner*s wife, may be reach- 
ed by a creditors’ bili. 8 8 

Property of Indians, Personal property owned 
by Indians by blood can be reached by a creditors’ 
suit and put in the hands of a receiver.82 

Right of tumpike company to levy assessment 
Where a tumpike company has, power to assess 
property to pay for construction and to return 
the assessment for collection by the sheriff, a 
creditor whose claim is incurred in the construction 
may invoke the aid of equity, after a return of 
“no property,” for collection and appropriation of 
the tax to payment of his claim.88 

Membership in exchange or club. In some cases 
it is held that a membership or seat in a stock ex¬ 
change or a merchants’ exchange, which has a mon¬ 
ey value and is transferable subject to the elec- 
tion of the purchaser as a member and to the rules' 
of the exchange, is property subject to a credi¬ 
tors’ bill.89 Other authorities maintain that such 
a Seat is not property but a mere license or privi- 
lege to participate in the transactions of the ex¬ 
change, and therefore cannot be subjected to 
claims of creditors,^® especially where the rules 


grasre on lands belonsrine: to another 
vendor and bid such lands in at fore- 
closure- sale, prior judgment creditor 
of vendor whose land was mdrt- 
gaged would not be entitled to mon¬ 
ey received by vendor who foreclosed 
mortgage and his executor under 
contract for sale of timber to be ap- 
plied on Judgment, where, after fore- 
closure and sale, timber oh fore¬ 
closed lands was cut, removed, and 
paid for by buyer, and moneys dis- 
tributed .as If no foreclosure had 
been had, and foreclosed lands with¬ 
out timber were of but little • value, 
and transaction with ali sums paid 
was Insuffl cient to satlsfy indebted- 
ness owed to vendor holdlng mort¬ 
gage.—Yates V. Cockerham, supra. 
CondemnatioxL award 

If debtor had conveyed land be- 
fore condemnation thereof, debtor's 
qreditor could not have part of con- 
dnmnation judgment applled to satis- 
factipn of credltor*s judgment, as 
against contention that mortgagee of 
debtor's transferee had no right to 
collect the condemnation judgment 
because its trust deed was not ex- 
ecuted until after condemnation 
^dgment was rendered.—Paxton v. 
Gubbins, 21 N.E.2d 300, 371 III. 436. 

77 . Miss.—Cohen v. Carroll, 13 Kisa 
.;545^ 45 AxclD. 267. 


7^ Mass.—0*Gasaplan v. Danlelson, 
187 N.B. 107, 284 Mass. 27, 89 A-K 
JR. 1169. ] 

79. Neb.—^Pawnee City First Nat. 
Bank v. Hazels, 89 N.W. 378, 68 
Neb. 844, 56 L.R.A. 766. 

15 C.jr. p 1404 note 58. 

MConey dua on proiliissory nota 
Under Hhode Island statute, judg¬ 
ment creditor could not by creditor's 
bili reach money due debtor upon 
third persons’ promissory note with¬ 
out alleging fraud or trust, since 
statute exempting fi*om attachment 
> debts secured by notes speciflcally 
exempts such debts from reach of 
creditor's bili, as against creditores 
construction of statute that reason 
for exemptions was to protect debt¬ 
or in necessltie’s of llfe and not from' 
payment of just debts.—Berard v. 
Blals, 186 A. 476, 66 B.I. 431. 

\ 80. Mass.—Wilaon v. Central Ver- 
mont Ry. Co., 131 N.B. 169, 239 
Mass. 80. 

15 C.J. p 1405 note 81. 

Bqultabla intarast 
Bill alleging that patent had been 
Issued to another and that although 
it stood in the name of the other, 
debtor owned a two per cent in the 
patent a^leged an equitable interest 
of the debtor in the patent which 


could be subjected to demand of 
creditor.—^Anderton v. Hiter, Ala, 
188 So. 904. 

81. U.S.—^In re Dann, D.C.I1L, 129 
F. 495. 

N.Y.—Gillett V. Bate, 86 N.Y. 87, 10 
Abb.N.Cas. 88. 

82. , Mass.—^Lord v. Harte, 118 Mass. 
271. 

83. U.S.—^Matthews v. Green, CC. 
Pa, 19 F. 649. 

■84b Minn,—P. H. & F. M. Roots Co. 
V. Decker, 127 N.W. 417, 111 Minn. 
468. 

85. 111.—Beidler v. Crane, 25 N.E. 

656, 136 111. 92, 25 Am.S.R. 349. 
[N.Y.—Gillett V. Bate, 86 N.Y. 87, 10 
AbhN.Cas. 88. 

. 86. Ky.—Johnson v. Elkins, 13 S. 

I W. 448, 90 Ky. 163, 11 Ky.L. 967, 8 
L..R,A.' 662. 

87. Ind.T.—^Daugherty v. Bogy, 68 
S.W. 642, 8 Ind.T. 197. 

88. Ky.—^Halbert v. Vanceburg, etc., 
Turnp. Road Co., 11 Ky.L. 721. 

89. Mo.—^Eliot v. Merchants’ Exch.( 
14 Mo.App. 234. 

I N.Y,-~Ritterband v. Baggett 42 N.Y. 
Super. 666, 4 Abb.N.Cas. 67. 

9a 111.—W. Q. Press & Co. v. Fahy, 
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of the exchange provide that, in case a member 
becomes insolvent, his seat shall be sold and the 
proceeds applied to the payment of his debts to 
other meinbers.Sl So it has been held that mem- 
bership in an exchange may be reached by a cred- 
itors^ bili only where the court can compel an in- 
voluntary transfer.92 Qub membership is not 
property in the broad sense and cannot be reached 
by creditors’ bill.^3 

§ 35. Creditors Entitled to Relief 

a. In general 

b. Assignor and assignee 

c. Per sons entitled by subrogation 

a. In General 

Various creditors have been held to be competent to 
maintaln a creditors’ suit. 

Various creditors have been held to be com¬ 
petent to maihtain a creditors’ suit,^^ although, as 
is shown in § 43 infra, ordinarily the suit may not 
be brought by a general creditor. 

Under a statute authorizing general or judg- 
ment creditors to file a bili for discovery of as- 
sets, and permitting any number of creditors to 
join as complainants, relief may be granted, al¬ 
though the claims of some of the complainants con- 
tain waivers of exemption.^5 ^ judgment creditor 
will not be denied the right to bring a creditors’ 
bili because he is not beneficially interested where 
the interested person does not controvert his right 
to maintain the bill,^® 

A judgment creditor is not precluded from main- 
taining a bili to reach a fund belonging to the 
debtor because there are other creditors having a 
superior right to the fund, where they are tak- 
ing no steps to assert that right nor by the fact 
that a receiver has been appointed for the debtor 


who might assert a right to the fund for the 
benefit of ali creditors where the receiver is not 
doing so.®s 

The rule that a cestui que trust suing in his own 
name must explain why ^e suit is not brought by 
the trustee does not apply to a creditor who seeks 
by subrogation to take advantage of the existence 
of a deed given to trustees to secure indorsers on 
the debtor’s notes, including plaintiff’s, where the 
sole duty of the trustees is to hold the property un- 
til defeasance, and they have no power over it or 
authority to foreclose.®® 

Creditor of deceased debtor. As is explained 
in the CJ.S. title Executors and Administrators 
§ 473, also 24 CJ. p 455 note 81, the creditor of 
a deceased debtor may file a creditors* bili. 

Parties plaintiff in creditors suits are consider- 
ed in § 55 infra. 

h. Assignor and Assignee 

The assignor of a Judgment ordinarily may not main¬ 
tain a creditors' blll, but such a blll may be maintatned 
by an assignee. 

Ordinarily a creditor who has assigned his judg¬ 
ment may not maintain a creditoris suit thereon,^ 
except by agreement with the assignee.^ This 
rule applies to a creditor who assigns his judg¬ 
ment as collateral security where it does not ap- 
pear by the bili that the as*signee has neglect- 
ed or refused to sue under drcumstances calculat- 
ed to prejudice the rights of the assignor.3 

Where complainant assigns his claim pending the 
action, the suit may not be continued in his name 
on behalf of the other creditors if the assignee 
demands its discontinuance.^ 

Where the bili alleges ownership in the assignor, 
the fact that one defendant has become the as¬ 
signee will not enable the assignor to maintain 


146 N.E. 103, 313 111. 262, afElrmlnfir 
231 IlLApp. 193. 

15 C.J. p 1408 note 24. 

91. Pa.—^Pancoast v. Gowen, 93 Pa, 
66—^Evans v. Adams, 81% Pa. 443. 

82. N.T.—Ulmann v. Thomas, 175 
N.B. 192. 266 N.T. 606, afflrming 
243 N.Y.S. 771, 229 App.Div. 866. 
and reargrument denied 177 N.E. 
166, 266 N.T. 698. 

93. 111.—Gensllngrer v. New Illinois 
Athletic Club of Chicagro, 17f N.E. 
614, 839 111. 426, reverslng: 252 111. 
App. 298, transferred, see 168 N.E. 
707, 332 111. 316. 

94b Insolvent oredltor 
• The Insolvency of a creditor is no 
objection to a blll iUed by hlm in 


behalf of himself and other cred¬ 
itors.—White V. Russell, 79 111. 165. 
Votive of oredltor 
A creditor’s right to maintain a 
blll to rea<;h equltable Interests of 
the debtor In corporate stock Is not 
afCected by the fact that he is 
prompted to hrlng the suit by other 
stockholders who, with him, desire to 
gaJn control of the Corporation.—^Mc- 
Mullen V. Kitchie, C.C.Ohio, 64 P. 
253, modifled on other grounds 79 
P. 622, 25 C.C.A. 60. 

95. Ala.—^Btheridge v. Swann- 
Abrams Hat Co., 41 So. 465. 147 
Ala. 535. 

96. Va.—Hale v. Home, 21 Gratt 
112, 62 Va. 112. 

15 CJ.ip 140d*note.34. 
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97. 111.—^McMannomy v. Chlcago, 
D. & V. R. Co., 47 N.E. 712, 167 
111. 497, reversing 63 111.App. 259. 

98. 111.—McMannomy v. Chicago, D. 
& V. R. Co., supra. 

99. U.S.—^D. A. Tompkins Co. v. Ca- 
tawba Milia, C.C.S.C., 82 p, 780. 

1- N.Y.—Gitler v. Russian Co., 106 
N.Y.S. 886, 55 Misc. 663, reversed 
on other grounds 108 N.Y.S. 793, 
124 App.Div. 273. 

2. N.Y.—^Hathaway v. Scott, 11 
Paige 173. 

3. Mich.—^Andrews v. Klbbee, 12 
Mlch. 94, 83 Am.D. 766. 

4. N.Y.—Hlrshfeid v. Pltzgerald, 61 
N.E. 997, 167 N.Y. 166, 46 L.R.A. 
839, reverslng 50 N.Y.S. 676, 27 
App.DiY. 180. 
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the bili, as the evidence showing thc assignment 
wouid also Show that he had no right of action.^ 

Where a creditor assigns ali interest in a judg- 
ment to a third person prior to -the filing of thc 
bili, the defense must be made by plea or answer, 
and defendant cannot afterward have the bili 
dismissed if complainant' within a time limited 
by the court files a supplemental bili to bring the 
assignee before the court;® but where the suit 
is properly commenced, and thereafter complain¬ 
ant assigns his judgment either in wholc or in 
part, defendant may apply to the court to have the 
bili dismissed unless the assignee, within a pre- 
scribed time, be brought in by supplemental bilU 

Assignee, An assignee may maintain a credi- 
tors* bili,® and, as is observed in § 55 infra, in some 
jurisdictions the bili may be maintained by the 
assignee in his own name without joining the as¬ 
signor. 

Consideration for nssignment, Where the bili 
is filed by the assignee of the judgment, the con¬ 
sideration for the assignment may not be ques- 
tioned by defendant;® nor can defendant set up 
that the assignment was made in fraud of the 
creditors of the assignor.^® So the assignee of a 
note on which judgment has been recovered may 
maintain a bili in his own name, although thc as- 
sig^ment was merely for the purpose of vest- 
ing the legal title m him without conferring any 
beneficial interest.ii 

c. Persons Entitlcd by Snbrogatxon 

The authorltles are in confllct on the questione wheth- 
er a creditors’ suit may be maintained by a surety or 
Indorser who has paid a judgment or by a purchaser 
whose money has been used to pay lien creditors. 

Where a surety or an indorser pays a judg¬ 


ment against himself and the principal, he becotnes 
subrogated to the rights of plaintiff in thc judg¬ 
ment, see the CJ.S. title Subrogation § 47, also 60 
CJ. p 740 note 6 et seq, and it has been held that 
the surety or indorser is entitled to go into cqui- 
ty to enforce the judgment without obtaining any 
other judgment.1® However, this rule does not pre- 
vail in ali States.^® 

Furthermore, it has been held that where a pur¬ 
chaser under • a void decree, on disafiirmance of 
the sale, has been substituted to the rights of cred¬ 
itors whose liens his money has paid, he may main¬ 
tain a bili- to enforce such rights, and, as incident 
to the relief sought, may make his bili a credi¬ 
tors’ bill;i^ but there is authority to the con- 
trary.l® 

Since a creditor is entitled to the benefit of any 
security given by the principal to a surety for the 
payment of the debt, he is entitled to maintain a 
creditors’ bili to reach such security.^® 

§ 36. Persons against Whom Relief Obtain- 
able 

Unless authorized by statute, a creditors’ bili may not 
be flled against a nonresident or against a county. 

A creditors’ suit may be filed only against proper 

persons.l7 

Although the property sought to be subjected is 
within the jurisdiction of the court, a court of cqui- 
ty may not proceed as against a nonresident, un¬ 
less it is empowered to act in rem under enabling 
statutcs.i® 

A court of cquity may assume jurisdiction of a 
bili filed by a nonresident plaintiff against a non¬ 
resident debtor if there be also a resident debtor.i® 


5. Mtch.—^Andrews v. Kibbee, 12 
Mich. 94. 83 Am.I>. 766. 

6. N.T.—Hathaway v. Scott, 11 
Paige 173. 

7. N.T.—^Hathaway v. Scott. supra. 
& Mass.—^Westmlnster Nat. Bank v. 

Graustein. 170 N.B. 621. 270 Mass. 
565, certiorari denied Graustein v. 
Westmlnster Nat. Bank, 61 S.CL 
80. 282 U.S. 876, 76 L.Ed. 773. 

16 C.J. p 1408 note 39. 

Necessity of issuing* new exeeution 
after assignment of Judgment see 
infra S 47 a. 

9- IT.S.—Jahn v. Champagne Lum- 
ber Co., C.C.Wls., 167 P. 407. 147 
P. 631. aifirmed 168 P. 510, 93 C.C. 
A. 582. 

lOu Mich.—^Morey v. Porsyth, Waik. 
465. 

11- IlL—Atklnson v. Poster, 25 N,E. 
528, 184 111.472. \ 


12 . N.T.—Cuyler v, Ensworth, 6 
Faige 32. 

15 C.J. p 1409 note 50. 

13. Ohio.—^Horst v. Dague. 34 Ohio 
St. 371. 

14. W.Va.—Hull V. Hull, 13 S.B. 49, 
35 W.Va. 165, 29 Am.S.R. 800. 

15. N.C.—Prost y. Reynolds, 39 N. 
C, 494. 

16i U.S.—D, A. Tompkins Co. v. 
Catawba Mills, aC.S.C., 82 P. 780. 

17. One havingr set-off against debt- 
oz 

A creditors' hlll does not lie 
against one having funds of the 
debtor in his hands when he has a 
set-off on a claim against the debtor 
to the full amount—^Bonte y. Cooper 
90 Ul. 440. 

Successor in Interest^ 

A grain elevator company holding 
the property of a ventilating com- 
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pany, such ventilating company hav¬ 
ing Installed a grain drying ap¬ 
paratus for the elevator company's 
predecessor, will not be heard in 
equity to insist that the ventilating 
company should not be permltted to 
prosecute its actlon based on a 
valld judgment against the prede¬ 
cessor of the elevabor company to 
cancel conveyances by the elevator 
company’s predecessor as a cloud on 
title to the realty, or to declare the 
judgment thereon.—Hess Warmlng & 
Ventilating Co. v. Burlington Grain 
Elevator Co., 217 S.W. 493, 280 Mo. 
163. 

/ 

18. Mass.—^Moody v. Gay, 16 Gray 
457. 

Mlss.—^Zecharle v. Bowers, 9 Mlsa 
684, 40 Am.D. 111. 

19. Miss.—Comstock v. RayfordL 9 
Miss. 423, 40 Am.D. 102. 
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The fact that the principal debtor is a nonresident 
and cannot be served does not oust the jurisdic- 
tion to decree against resident defendants such re- 
lief as may be proper against them alone.20 

Counties. Where suits against counties are plac- 
cd on the same footing as those against individu 
ais, see Counties § 319, a creditors^ bili may be fil- 
ed against them or their designated reprcsenta- 
tives;2i but in the absence of statutory authority 
a county may not be thus sued .22 

Parties defendant in a creditors* suit are consid- 
ered in § 57 infra. 

§ 37. Fonii of Remedy 

As is explained in § 53 infra, a court of cquity 
ordinarily has jurisdiction of a creditors' suit. Ex¬ 
amine Pocket Parts for later cases. 

§ 38. Conditions Precedent in General 

.To maintain a credftors’ ault thero must be a com- 
pllance with the prescribed conditfons precedent. 

To maintain a creditors* suit the various condi¬ 
tions precedent, discussed in ^ 40-49 infra, must 
be complied with.23 

In Corporations § 1438 are considered the con¬ 
ditions precedent in a creditors*; suit against a 
Corporation, and the conditions precedent to an 
action to set aside a fraudulent conveyance are dis¬ 
cussed in the CJ.S. title Fraudulent Conveyances 
§§ 326-336, also 27 C.J. p 723 note 19-p 747 note 
69.. 


§ 41 

§ 39. Exhausting Remecllcs at Law 

As is explained in § 41 infra, a creditor ordinarily 
must exhaust his remedies at law in order to main¬ 
tain a creditors* bili. Examine Pocket Parts for 
later cases. 

§ 40. Acknowledgment or Establishment of 
Debt in General 

For purposes of a creditors' blll the acknowledgment 
of the debt is equivalent to its establishment by Judg- 
ment. 

As is explained in § 43 infra, ordinarily a judg- 
ment at law is a prerequisite to the maintenance 
of a creditors' suit. However, in some cases it 
has been held that the admission or acknowledgment 
of the debt is equivalent to its establishment by a 
judgment.24 In other words, the objection that 
complainant^s claim has not been reduced to judg- 
ment is one which can be raised only by defend¬ 
ant, and may be waived by failure to set it up.26 

§ 41. Exhausting Ordinary Legal Remedies 
in General 

As a condition precedent to the maintenance of a 
credltors’ bili, a creditor ordinarily must exhaust his 
remedies at law. 

Ordinarily, before a creditor seeking to subject 
property of the debtor not seizable on exeeution to 
the payment of his debt will be assisted in equity, 
he must have exhausted the remedies afForded him 
by courts of law.26 However, it has been held 
that a lien creditor may bring a creditors' bili 
without having first exhausted his remedies at 
law.27 Statutes requiring the exhaustion of legal 


23. U.S.—Plume & Atwood Mfff. 
Co. V. Baldwin, C.C.N.T., 87 F. 
785. 

21. XT.S.—Lyell v. St. Clair County, 
C.C.Mioh., 15 F.Cas.No.8,621, 8 Mc- 
Lean 580. 

23. Ohlo.—Boalt v. Williams Coun¬ 
ty Comrs., 18 Ohio 13. 

16 C.J. p 1417 note 76. 

23. XJtah.—Enright v. Grant, 15 P. 
26S, 5 Utah 334. 

24b U.S.—Hatch V. Morosco Holding* 
Co., C.C.A.N.Y., 50 P.2d 138, af- 
flrming, D.C., 34 P.2d 679, and cer¬ 
tiorari denied Irving Trust Co. v. 
U. S., 52 S.Ct. 42, 284 U.S. 668, 76 
L.Ed. 665. 

Okl.—Owen v. General American Oil 
Co., 3 P.2d 184, 151 Okl. 216. 

16 C.J. p 1390 riote 71. 

25. U.S.—Union Trust' Co. of Pitts- 
tourgh, Pa., v. Jones, CC.A.W.Va., 
16 F.2d 236. 

16 C.J. p 1390 note 72. 


Walver of objection based on ade- 
Quacy of remedy at law see infra 
5 41. 

26. U.S.—^Pusey & Jones Co. v. 
Hanssen, Del., 43 S.Ct.' 454, 261 
US. 491, .67 L.Ed. 763, reversing, 
C.C.A., 279 F. 488, affirmlng, D.C., 
Hanssen v. Pusey & Jones Co., 276 
F, 296—People^s-Pittsburgh Trust 
Co. V. Hlrsch, C.C.A.Pa., 65 F. 
2d 972—First Nati Bank v. Black- 
well, D.C.Tex., 61 F.2d 282. 

Cal.—^Delaney Producing & Reflnlng 
Co. V. Crystal Petroleum Products 
Corporation, 264 P. 521, 88 Cal.App. 
784. 

D.C.—Jordan v. Latrobe, 67 F.2d 255, 
62 APP.D.C. 295. 

Fla.—Holly v. Gainesvllle Nat Bank, 
86 So. 444, 80 Fla. 523. 

Kan.—^Union Nat Bank of Wlchlta v. 
Temes, 204 P. 699, 110 Kan. 476. 

Md.—Kinsey v. Drury, 119 A. 646, 
141 Md. 684. 

;Mo.—Buckley v. 'Maupin, 125 S.W.2d 
820—Dalton v. Barron, 239 S.W. 97, 
293 Mo. 36, 22 A.L.Ri 187.. 
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Neb.—Riggs V. H-och, 274 N.W. 598, 
183 Neb. 2'0—Thtes v. Thies, 198 
N.W. 151, 111 Neb. 805. 

N.Y.—Farjeon v. Fulton SecurlLIes 
Co.. 233 N.Y.S. 677, 225 App.Dlv. 
641—Taylor v, Ellsworth Bldg. 
Corporation, 183 N.Y.S. 394, af- 
firmed 190 N.Y.S. 954. 

15 C.J. p 1387 noto 47. 

Jolnt debtors 

In order to proceed against the 
property of one Joint debtor the 
creditor must exhaust his legal rem¬ 
edy against ali of the others.—Brown 
V. Benson, 224 111.App. 283. 

27. U.S.—Tennessee Pub. Co. v. Car- 
penter, C.C.A.Tenn., 100 F.2d 728, 
certiorari denied 59 S.Ct 775, 306 
U.S. 659, 83 L.Ed. 1056. 

“A credltor’s blU must be prodl- 
cated u^on a speclllc attachment lien 
or upon a Judgment, with the possi- 
ble exception of certaln special cases 
where It is sought to. reach proper¬ 
ty transferred under ihreat of trans¬ 
fer in fraud of credjtors.*’—Dupont v. 
Moore. 116 A. 417. 418, ‘86 N.H. 254. 
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remedies before resorting to equity must be striet- 
ly complied with, and every fact must exist as re- 
quired thereby before the aid intended to be af- 
forded may be invoked.^^ 

Bili to reach land outside of jurisdiction, With- 
out showing special grounds for the intervention 
of equity a creditors* suit may not be maintained 
merely because the only property of the debtor is 
land in another jurisdiction, but rather the credi¬ 
tor must pursue the legal remedy afforded by the 
laws of the other jurisdiction.^^ 

Waiver of objection, The objection that com- 
plainant has an adequate remedy at law may, it 
has been held, be waived by defendant.30 The ob¬ 
jection is waived by an admission in the answer 
of the allegations of the bilL^i 

On the other hand, it has been held that the 
^ objection is not waived by failure to raise it by 
demurrer.32 The failure of defendant to plead in 
his answer that there exists an adequate remedy 
at law has been held not to constitute a waiver,8S 
although there is contrary authority.34 

Aholition of distinction hetween lopw and equity. 
Where statutes abolish the distinction between 
law and equity and give to the same court power 
to administer each kind of relief, see Actions §§ 
55, 56, it has been held, in some jurisdictions, that 
the rule requiring a creditor to exhaust his reme¬ 
dies at law before resorting to a creditors' bili no 
longer exists.^5 In such jurisdictions a creditor 
may sue to recover a judgment for an indebtedness j 


21 C.J.S. 

and in the same action avail himself of the equitable 
powers of the court to reach property of the debtor 
which should be subjected to the payment of his in- 
debtedness.^® 

In other States, however, the rule has been en- 
forced in spite of the blending of the jurisdic¬ 
tions at law and in equity. ^ 7 

§ 42. Recovery of Judgment 

The necessity for the acquisition of a judgment 
as a condition precedent to a creditors* suit is dis- 
cussed in §§ 43-45 infra, and in § 46 thereafter the 
character of the judgment required is considered. 
Examine Pocket Parts for later cases. 

§ 43. -Necessity 

a. In general 

b. Exceptions and limitations 

a. In General 

As a general rule a Judgment at law Is a prerequisite 
to the maintenance of a creditors’ suit. 

As a general rule, sometimes by reason of statu- 
tory regulation, it is a prerequisite to the mainte¬ 
nance of a creditors' bili seeking satisfaction out 
of equitable assets or choses in action not reach- 
able by execution at law that the creditor es- 
tablish his claim or debt by a judgment at law; 
a general creditor with a mere legal demand may 
not, in the absence of statutory authorization, come 
into equity to collect his claim.88 


To ]?reveiLt waste 

U.S.—^Tennessee Pub. Co. v. Car- 
penter, C-C-A-Tenn,, 100 F.2d 728, 
certiorari dcnied 59 S.Gt. 775, 306 

U. S. 669. 83 L.Bd. 1056. 

Ky.—^Procter v. Bell, 30 8.W. 
15, 97 Ky. 98, 16 Ky.L. 823. 

N.T.—^McCartney v. Bostwick, 32 N. 
Y. 53, reversingr 81 Barb. 390. 

29. Me.—Lakln v. Lower Califomla 
Chartered Co., 90 A. 427, 111 Me. 
556. 

N.Y.—Heyl v. Taylor, 122 N.T.S. 279, 
137 App.Div. 641. 

30. U.S.—^Yaryan Naval Stores Co. 

V. B. Borcbardt Co., Ga., 217 F. 
758, 133 C.C.A. 488. 

Colo.—Shuck V. Quackenbush, 227 P. 

1041, 75 Colo. 692, 38 A.L.R. 259. 
Blsmlssal on ground of adequate 
remedy at law see infra S 72. 
Waiver by failure to object dn trial 
court see Infra { 82. 

31. U.S.—^Unlon Trust Co. of Pitts- 
bnrgb, Pa., v. Jones, C.C.A.W.Va.. 
16 F.2d 236. 

Acknowledsment of debt see supra 
I 40. 


Waiver of objection to equity Juris¬ 
diction see the C J.S. title Equity S 
88. also 21 aJ. p 168 note 81 et 
seq. 

32. IncL—Bryan v. Blythe, 4 Blackf. 
249. 

Denuirrer ore tenns does not raise 
the Issue whether plalntilf has an 
adequate remedy at law.—^Pierstoff 
V. Jorges, 56 N.W. 785, 86 Wis. 128, 
39 Am.S.R. 881. 

33. Mo.—^Humphreys v. Atlantic 

MUlingr Co., 10 S.W. 140, 98 Mo. 
642. 

34. 111,—Hart v. Oliver, 129 N.B. 
833, 296 111. 209—WoJtas v. Rachel, 
267 IlLApp. 148. 

35« N.C.—Armstronk Grobery Co. v. 

Banks, 116 S.E. 173, 186 N.C. 149. 
15 C.J. p 1388 note 54. 

EfiCect of abolition of distinction on 
Jurisdiction to entertain bili see 
supra § 8. 

36. N.C.—^Dillard v. Walker, 167 S. 

B. 632. 204 N.C. 67—Armatrony 
Grocery Co. v. Banks, 116 S.K 173, 
185 N.a 149. 


S.D.—Shoen v, Sioux Falis Gaa Co., 
261 N.W. 893, 63 S.D. 627. 

15 C.J. p 1889 note 64. 

37. N.T.—Crippen v. Hudson, 18 N. 

T. 161. 

Wash.—Thompson v. Caton, 13 P, 
186, 8 Wash.T. 31. 

38. U.S.—Tennessee Pub. Co. v. Car- 
penter, C.C.A.Tenn., 100 F.2d 728, 
certiorari denied 59 S.Ct. 775, 306 

U. S. 669, 83 L.Bd. 1066—Motlow v. 

Southern Holding & Securlties 
Corporation, C.C.A.Mich.. 96 P.2d 
721, 723, citlng Corpus Juris— 

Hatch v. Morosco Holding Co., C, 

C. A.N.Y., 60 P.2d 138, affirming, 

D. C., 84 P.2d 679, and' certiorari 
denied Irving Trust Co. v. U. S., 62 
S.Ct. 42, 284 U.S. 668, 76 L.Ed. 665 
—^In re Bartlett Oil & Gas Corpo¬ 
ration. D.aOkl., 44 P,2d 616— 
American Mine Equlpment Co. v. 
Illinois Coal Corporation, C.C.A. 
111., 31 F.2d 607,' certiorari denied 
Illinois Coal Corporation v. Ameri¬ 
can Mine Equlpment Co.; 60 S.Ct. 
29, 280 U.S. 672. 74 L.Ed. 624— 
White V. Croker, C.GA.Pla., 13 P. 
2d 321, certiorari denied 47 S.Ct. 
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Where a creditor has several claims, it has been 
held that the reduction of some of them to judg- 
ment does not entitle him, in equity, tq enforce the 
payment of such claims and others for which he 
has obtained no judgment;®® but there is authori- 
ty to the contrary.40 

Suits against joint dehtors. Where judgment is 
recovered against joint debtors on Service of 
process on less than all, a creditors’ bili may not 
be maintained to interfere with any disposition of 
the separate property of those not served,^^ but the 
joint property may nevertheless be reached.^2 
Where a* creditor obtains judgment against one 
of two persons sued as joint debtors, he may is- 
sue execution on the judgment, and if it retum- 
ed unsatisfied he may commence a creditors' ac- 
tion without proceeding to judgment against the 
other joint debtor.^s 

Creditors of decedent The necessity for a judg- 

108, 273 XJ.S. 715, 71 Li.Sd. 865— 

Deckert v. Independence Shares 
Corporation, D.C.Pa., 27 F.Supp, 

763, reveraed on other grounds, C.C. 

A., Independence Shares Corpora¬ 
tion V. Dockert, 108 F.2d 61—Com- 
merclal Trust Co. v. Chattanooga 
Rv. & lilght Co., D.CTenn., 281 F. 

856. 

Cal.—^Delaney Produclng & Relininff 
Co. V. Crystal Petroleum Products 
Corporation, 264 P. 621, 88 Cal.App. 

784. 

Colo.—J. I. Case Threshing- Mach. 

Co. V. Packer, 254 P. 779. 81 Colo. 

195. 

D.C.—^Blundon v. Guy, 63 F.2d 930, 60 
App.D.C. 318. 

Hawali.—^Henry Waterhouse Trust 
Co. V. King, 33 Hawali 1, 9, clUng 
Corpus Juris. 

ill._^Blrney v. Solomon, 181 N.E. 318, 

348 Ill. 410. 

IJAn.—Federal Land Bank of Wich- 
ita, Knn., v. Tawzer, 281 P. 904, 

905, 129 Kan. 93, citing Corpus 
^Piixls—Union Nat. Bank of Wlchita 
V. Temes, 204 P. 699, 110 Kan. 476 
—^Fajmers' & Merchants’ 'State 
Bank v. Lemley, 180 P. 238, 105 
Kan. 16, rehearing denied 181 P. 

,606. 106 Kan. 15. 

Md.—Kinsey v. Brury, 119 A. 646, 

141 Md. 684. 

Mo.—0’Connell v. Smith, App., 131 S». 
j W.2d 730— Curlee Clothing Co. v. 

Boier, App., 61 S.W.2d 894—Hunt- 
er V, Mathewson. 129 S.W. 749, 149 
Mo.App. 601. 

Neb.—Mills v. Heckendorn, 281 N.W. 

49, 135 Neb. 294—First State Bank 
of North Bend v. Kastle, 226 N.W. 

776, 118 Neb. 630. 

N.EL—Dupont v. Moore, 166 A. 417, 

, 86 N.H. 254. 

N.T.—Farjeon v. Fulton Securities 
Co., 233* N.Y.S. 677, 226 App.Div. 


ment to support a creditors’ suit against ^he estete 
of a decedent is discussed in the C.J.S. title Ex- 
ecutors and Administrators § 473, also 24 C.J- 
p 455 notes 83, 84. 

b* Ibcceptions and Limitatioiis 

(1) In general 

(2) Statutory exceptions 

(1) In General • 

There are several exceptions to the general rule re- 
quiring a Judgment at law as a condition precedent to the 
filing of a creditors’ bili. 

To the general rule that a creditors’ bili may 
not be maintained without a judgment at law 
first obtained there* are exceptions.^^ The general 
rule affects the remedy only and not the right, and 
the recovery of a judgment is not an indispensable 
requisite where it is impossible or impracticable>5 
Furthermore, if complainant*s demand is of a pure- 

b (2) of thls sectlon, the rule of the 
text prevailed.—Stewart v. Manget, 
181 So. 370, 132 Fla- 498—George B. 
Sebring Co. v. CRourke, 134 So. B66, 
101 Fla. 885—^B. L. E. Realty Corpo¬ 
ration V. Mary Williams Co., 134 So. 
47, 101 Fla. 264—^Armour Pertillzer 
Works V. First Nat. Bajtik. 100 So. 
362, 87 Fla. 436—15 C.J. p 1388 note 
58. 

39. Ky.—^McKinley v. Combs, 1 T.B. 
Mon. 106. 

N.J.—Claflin v. French, 28 N.J.Bq. 

383, affirmed 29 N.J.Eq. 376. 

40l Mo.—^A. G. Bdwards, etc., Bro- 
keiage Co. v. Rosenheim, 74 Mo. 
App. 621. 

41. N. Y.—Fleld v. Chopman, 15 Abb, 
Pr. 434, 24 How.Pr. 4G8, affl ming 
22 How.Pr. 329, 13 Abb.Pr. 320— 
Blllhofer v. Heubach, 16 Abb.Pr. 
143. 

Abscondmg or nonrcsident Joint 
i debtors see infra § 45. 

42. N.Y.—Paton v. Wrlght, 15 How. 
Pr. 481. 

16 C.J. p 1391 note 82. 

43. N.Y.—Hller v. Hetterlck, 5 Daly 
33. 

44. Hawail.—^Henry Waterhouse 

Trust Co. V. King, 83 Hawail 1. 

46. U.S.—^Hatch v. Morosco Holding 
Co., C.C.A.N.Y., 50 P.2d 138, afflrm- 
ing, D.C., 34 P.2d 679, and cer¬ 
tiorari denied Irving Trust Co. v. 
U. S., 62 S.Ct.' 42, 284 U.S. 668, 76 
LBd. 666. 

Colo.—Shuck V. Quackenbush, 227 P. 
1041, 1044, 76 Colo. 692, 38 A.L..R. 
259, citing Corpus Juris. 

Mo.—Buckley v. Maupin, 126 S.W.2d 
820. 

N.Y.—^Borland v. Fidelity Develop- 
ment Co., 171 N.Y.S. 1000, 104 
Misc. 97. 

16 C.J. p 1390 note 73. 


641—^Borland v. Fidelity Bevelop- 
ment*Co., 171 N.Y.S. 1000, 104 Misc. 
97. 

Ohio.—^Harris v. Cincinnati. H. & B. 

Ry. Co., 6 Ohio N.P.,N.S., 173. 

Okl.—Johnston v. Bvars State Bank, 
284 P. 862. 141 Okl. 277—^Treese v. 
Horany, 248 P. 657, 119 Okl. 64— 
Porter v. Rott, 243 P. 160, 164, 116 
Okl, 8, quoting Corpus Juris. 

Or.—Secunty Savings & Trust Co. v. 
Portland Flour Mills Co., 261 P. 
482, 441, 124 Or. 276, citing Corpus 
JUris. 

Tenn.—State v. Caldwell, 40 S.W.2d 
1036, 163 Tenn. 77—^Prichard Bros. 

. V. Causey, 12 S.W.2d 711, 168 Tenn- 
63. 

Va.—Chaney v. Kibler, 198 S.B. 877, 
879, 171 Va, 194, citing Corpus Ju¬ 
ris. 

15 C.J. p 1388 note 58—26 C.J. p 804 
note 78 [a]. 

Reasomi for rule 

, (1) “The reasons usually glven for 

'such holding are that a Judgment 
with execution returned unsatisfied 
is the best evldence of the debt ] 
claimed and that law trlbunals 
should adjudicate legal claims,'’— 
Shoen v. Sioux Falis Gaa Co.i^ 261 N. 
W. 393, 396—16 C.J. p 1387 note 47 
.[a]. 

(2) The debtop has a right to 
trial by Jury.—^McBrlde v. Wayne 
Circuit Judge, 229 NW. 493, 250 
Mich. 1—16 C.J. p 1388 note 68 [b]. 

(3) Other statements of reasons. 
B.C-Blundon v. Guy, 63 F.2d 930, 

981, 60 App.B.C. 318. 

Or.—Securlty Savings & Trust Co. 
V. Portland Flour Mills Co., 261 P. 
432, 441, 124 Or. 276. 

16 C.J. P 1388 note 68 [a], p 1390 
note 76 [a]. 

la Florida, untll the enactment of 
Acts 1903 c 6137 § 1, see subdivlslon 
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ly equitable nature, recognizable only by a court 
of equity, he need not first establish it in an inde- 
pendent suit, but may do so in the creditors’ suit to 
reach the equitable assets of the dchtor."*® In ad- 
dition, where the purpose of the bili is to reach the 
interest of the debtor in propcrty or funds held in 
tnist for him or for his creditors, the claim need not 
first be established by a judgment at law.^^ 

Restraining action at law. It is no excuse for 
failure to procure judgment that the prosecution of 
the action at law was restrained by an order of 
court, where it does not appear that the order was 
made without complainant^s consent or that any at- 
tempt was made to vacate it>8 

Awards. Parties holding an equitable lien for 
Services in securing an appropriation from con- 
gress, in whose favor a specific award has been 
made under an agreement to arbitrate, may main- 
tain a creditors’ bili on the award without reducing 
their demand to judgmcnt;^^ but an award of ar- 
bitrators appointed under agreement of the par¬ 
ties is not in itself sufficient to support a bill.5<* 

(2) Statutory Exceptions 

Where dispensed wfth by statute, a Judgment at law 
is not a condiLlon precedent to the maintenance of a 
creditors' suit. 


21 C.J.S. 

Where statutes so provide, the reduction of a 
claim to a judgment at law is not a prerequisite to 
the maintenance of a creditors* suit.51 Such stat¬ 
utes have been held to be valid,52 although, as ap- 
pears in the CJ.S. title Equity § 19, also 21 CJ. 
p 44 note 71, state statutes authorizing general 
creditors to maintain a creditors’ bili are not bind- 
ing on the federal courts. 

Pursuant to statutory regulation in some States, 
a creditors’ bili may be filed before a judgment 
at law is obtained, provided an action at law is 
pending for the collection of the claim, although no 
final decree may be entered on such creditors’ bili 
until the claim has been rcduced to a judgment at 
Iaw.53 The statute alters the general nile only in 
so far as to permit the filing of a creditors* bili 
prior to the rendition of a judgment at law; a 
judgment at law is essential before a final decree 
in equity may be entered.^^ Where the creditor 
has not rcduced his claim to judgment, under such 
statute no creditors* bili may be filed until an ac¬ 
tion at law is pending for the collection of the 
claim.S5 The institution of a suit at law for dam- 
ages not involving a claim of indebtedncss does not 
warrant a creditors’ suit under such statute.^® 


46- ir.S.—Cobb V. Interstate Mortg:. 
Corpo ation, C.C.A.Md., SO FSd 
78 6—Dyer v. StaulTer, C.C.A.OhIo, 
19 F.2d 922, certiorari denied 48 
S.Ct. 114, 276 U.S, 561, 72 L-Ed. 
421. 

Del.—B''rwick v. Associated Qas & 
Electric Co., 174 A. 122, 20 Del. 
Ch. 265. 

Hawaii.—^Henry Waterhouse Trust 
Co. V. King-. 33 Hawaii 1, 10, Quot- 
ing: Coxpos Jlizls. 

15 G.J. p 1330 note 75. 

47- U.S.—^Hamilton Michelson 

Groves Co. v. Penney, C.C.A.Fla., 68 
F.2d 761. 

Mo,—Cape County Sav. Bank v. 
Wilson, 34 S.W.2d 981, 986, 226 
Mo.App. 14, cltln^ Coxpns Jtizls. 
Or.—SecTirity Saving-s & Trust Co. v. 
Portland Plour Mills Co., 261 P. 
402, 124 Or. 276. 

15 C.J. p 1391 note 79. 

48. N.Y.—Brown r. Barker, 74 N.T. 
S. 43, 68 App.Div. 692. 

49. D.C.—Sanbom v. Maxwell, 18 
App-D.C. 245. 

Sa N.J.—^Williams v. Wlnans, 22 N. 
J.Ed. 678. 

51. W.Va.—Johnson v. Todd, 102 S. 

B. 697, 86 W.Va. 24. 

Settlng aslde fraudnlent couveyaaices 
A statute authorialngr creditors 
who have not obtained Judgment to 
file bilis to set aside fraudulent 
coaveyances does not authorlze them i 


to file bllls to reaeh equitable assets 
in cases where there are no allega- 
tions of fraud.—^K nsey v. Drury, 119 
A. 646, 141 Md. 684—16 C.J. p 1389 
note 62. 

In. Xionisiana 

(1) Since the adoption of the code 
of practice, a Judgment agalnst the 
original debtor is no longer neces- 
sary to support an action of mort- 
gage, even when the via executlca is 
resorted to.—Gomez v. Courcelle, 8 
La^Ann. 304—^Robathaxn v,* Tete, 8 
La.Ann. 73—16 C.J. p 1389 note 66. 

(2) Where Judgment creditor, 
through exeeution and garnishment 
proceedings, had prevlously attempt- 
ed to collect Judgment from judg¬ 
ment debtors primarlly liable, hy- 
pothecary action to enforce Judlclal 
mortgage on land purchased by 
strangers from Judgment debtor sec- 
ondarily liable, commenced af ter 
statutory notice, held not premature 
as brought without exhaustion of 
remedies against debtors prlmarily 
liable, though a revocatory action to 
annui a sale by one of debtors pri¬ 
marlly liable was stili pending.— 
Robln v. Harrls Realty Co., 152 So. 
573, 178 La. 946. 

62. Miss.—McBride v. State Reve- 
nue Agent, 12 So. 699, 70 Miss. 716. 
15 C.J. p 1388 note 68 Cb] (2).' 

Right to triai by jury see the C.J.S. 
title Juries $ 121. also 35 CJ. p 
231 note 9 et seq. 

1080 


63. Fla.—George E. Sebring Co. v. 
0*Rourke, 134 So. 656, 101 Fla. 
885—^Armour Feitil^zer Woiks v. 
First Nat. Bank, 100 So. 362, 87 
Fla. 486. 

64. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30— 
Stewart v, Manget, 181 So. 370, 132 
Fla. 498. 

63. Fla.—E. H. L. Page Properties 
V. Pinellas Groves, 164 So. 643, 644„ 
121 Fla. 699—^Davis v. Turner, 147' 

So. 224—^Nichols v. Bodenweln, 146 
So. 86, 107 Fla. 26, rehearing de-i 
nied 146 So. 660, 107 Fla. 25—Wil- 
lis v. Fowler, 136 So. 358, 102 Fla. 
35—B. L. E. Realty Corporation 
V. Mary Williams Co., 134 So. 47,. 
101 Fla. 264. 

Wlien action is pending* 

No suit at law is pending If 11 
appears that no Service of process 
has boen had and it also appears that 
no Service of process can be had.— 
Adam Brewing Co. v. Bowman, 109 
So. 583, 92 Fla. 509. 

Pendency of attaolunent 
PlaintlfC who recovered In attach- 
ment suit against nonresident de- • 
fendant pending suit Instituted hy 
creditors’ bili held entltled to main— 
tain creditor’s suit.—Bean v. First 
Nat. Bank, 136 So. 803, 102 Fla.’ 367. 
Pendency of actions see'Actlons 5-. 
142. 

56. Fla:—^B. I* B. Realty Corpora-* 
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As is disclosed in § 41 supra, in some jurisdic- 
tions where the distinction between law and equi- 
ty has been abolished, a creditor in one action may 
reduce his dcbt to judgment and invoke the equi- 
table powers of the court to reach the property of 
the dcbtor. 

In Massachtisetfs, under the statutcs, a debt need 
not be reduced to judgment in order to cntitlc 
the creditor to maintain a bili in equity to reach 
and apply to the payment of the debt property of 
•defendant which cannot be attached or taken on 
execution at law.57 This remedy was not taken 
away or limited by the subscquent legislatiye grant 
to the court of general equity powers;®* and the 
statutes have been held to apply even though the 
debt is secured by mortgage.®* Neverthelcss, to 
authori 2 e the maintenance of such a bili the debt 
must have matured,®® and where it appears that 
the property sought to be reached can be attached 
at law the bili may, not be maintained®! 

§ 44. -Insolvent Debtor 

Where the debtor Is Insolvent, the authoritles are In 
conflict as to whether a Judgment Is a prerequlslte to the 
maintenance of a creditore’ suit. 

‘ As an. exception to the general rulc discusscd 
in § 43 a supra, it has been held that the procuring 
of a judgment and the issuance of execution there- 
on and its return unsatisfied is but one form of 
proof of the creditors* want of remedy at law; that 
insolvency of the debtor may be otherwise estab- 
lished; and that where it is shown that judg- 
meiit and execution would be fruitless and involve 
useless expense, a creditor may maintain a bili to 


§ 45 

reach equitable interests of his debtor without first 
obtaining a judgment at law.®* According to oth- 
er decisions, however, a creditor must reduce his 
claim to judgment, notwithstanding the debtor is in¬ 
solvent.®* Insolvency of the debtor is no excuse 
where, under the statute, see § 43 b (2) supra, a 
creditors* bili may be filed only by a creditor who 
cither has reduced his claim to judgment, or has 
instituted an action at law for its collection.®^ 

At any rate, where the statute so provides, no 
judgpnent is necessary where the debtor is insolv¬ 
ent.®® Furthermore, where the fund sought to be 
reached is beyond legal process, the debtor is in¬ 
solvent, and the claim of complainant is undis- 
puted, it has been held that a creditors' bili may be 
maintained although no judgment is first had cs- 
tablishing the debt.®® 

§ 45. -Nonresident or Absconding Debt¬ 

or 

Where a debtor has absconded, or Is a nonresident, 
and legal remedies are unavailable, a Judgment at law 
ord‘narIly Is not a prerequlslte to the maintenance of a 
creditors' suit. 

As an exception to the general rule stated in § 
43 a supra, where a debtor has absconded or ab- 
sented himself from the state so that personal 
Service cannot be had and judgment may not be 
rendered, and he has no property in the state sub- 
ject to seizure at law, a creditors’ bili to subject 
the equitable interests of the debtor within the 
state may be maintained without a judgment at 
law establishing the debt first having been obtain- 
ed;®*^ and the same rule applies where the debtor. 


tlon V. Miry Williams Co., 134 So. 
47, 101 Fla. 254. 

67. Mass.—Bcthlehem Fabrlcators 

V. H. D. 'Watts Co., 190 N.B. 828, 
288 Mass. 556, 93 A.I. R. 1124. 

15 C.J. p 1390 note 66. 

What coiLstltateg wltliin 

Btatnte 

(1) A claim of unliquldated dam- 
ages for breach of exeeutory con- 
tract Is not a “debt” within the 
statute.—Stone, Timlow & Co. v. 
Stryker, 119 N.E. 655, 230 Mass. 67— 
H. G. Kilboume Co. v. Standard 
Stamp Afflxer Co., 103 N.E. 469, 216 
Mass. 118. 

(2) Liability of trustee to others 
for breach of trust, established in 
suit in equity, is a “debt" within 
Rey.L. c 159 § 3 cl 7.—Dlgney v. 
Blanchard, 118 N.E. 250, 229 Mass. 
235. 

Dlsoharge ia baakniptoy 
Sults under statute to apply debt- 
or*s interests in payment of debt 
cannot be maintained where liability 
for debt cannot be established be- 


cause of debtor’s discharge in bank- 
ruptey.—^Bloch v. Budlsh, 180 N.E. 
729, 279 Mass. 102. 

Deterxniaatioxi of valoe of Jndgment 
debt 

Whether to require determinatlon 
of precise value of judgment debt 
from third persons to debtor, before 
attempting to tum Judgment into 
cash in creditors' suit, was within 
judge’s dlscretlon.—^New England Oil 
Reilnlng Co. v. Canada Mexico Oil 
Co., 174 N.E. 330, 274 Mass. 191. 
68. Mass.—^Barry v. Abbot, 100 
Mass. S96. 

15 C.J. p 1390 note 67. 

59. Mass.—Tucker v. McDonald, 106 
Mass. 423. 

Resort to collateral security see in¬ 
fra 9 49. 

6Q. Mass.—^Willard v. Briggs, 36 N. 
E. 687, 161 Mass. 48. 

61. Mass.—Phoenix Ins. Co. v. Ab¬ 
bott, 127 Mass. 558. 

62. U.S.—See Motlow v. Southern 
Holding & Securities Corporation, 
aC.AMich., 95 F.2d 721. 
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Or.—Security Saviniers & Trust Co. v. 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

16 C.J. p 1390 note 77. 

63. Kan.—Union Nat. Bank of 

Wichlta V. Temes, 204 P. 699, 110 
Kan. 476—^Farmers’ & M'’rchants' 
S'ate Bank v. Lemley, 180 P. 238, 
105 Kan. 15, rehearmg denied 181 
P. 606, 105 Kan. 15. 

15 C.J. p 1390 note 76. 

64. Fla.—Willis V. Fowler, 136 So. 
358, 102 Fla. 35. 

65. Ark.—Riggin v. Hillard, 20 S. 
W. 402, 56 Ark. 476, 35 Am.S.R. 
113, followed in MePadden v. Hil- 
liard, 20 S.W. 404. 

66- U.S.—^American BraJee Shoe, etc., 
Co. v. Pere Marquette R. Co., 
Mich., 206 F. 14, 123 C.C.A. 322. 

15 C.J. p 1391 note 78. 
Acknowledgment of debt see supra 9 
40. 

67. U.S.—In re Bartlett Oil & Gas 
Corporation, D.C.Okl., 44 F.2d 616. 
Colo.—Shuck V. Quackenbush, 227 P. 
1041, 75 Colo. 592, 38 A.Xi.R. 259. 
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although he has not absconded, has rcmoved to an- 
other state wherein he has no property.®^ 

Where the debtor is a nonresident, it has been 
held that a judg^ent at law is not a prerequisite,®^ 
but this has been denied,70 especially where judg- 
ment might ha ve been obtained in the state of the 
debtor's residence.’^! In any event, where the 
debtor has visible property in the jurisdiction that 
may be reached by attachment at law nonresidence 
alone will not authorize the filing of a creditors’ 
bili in the first instance to enforce a purely legal 

demand.'^2 

’If a creditor in another state where the debtor 
resides has obtained judgment and issued execution 
in that state, thus exhausting the legal remedy, it 
has been held that he has sufficiently complied with 
the rule requiring that the legal remedy be ex- 
hausted before a creditores suit may be broughtJ^ 

If there is an action pending .at law in which 
no process has been served on the debtor and the 
debtor will enter an appearance therein, proceed- 
ings in equity may be stayed to await the resuit 
of the action at lawJ^ 

Suits against joint debtors. Where one joint 
debtor has absconded and the other is dead, a bili 
will lie to reach joint equitable funds without first 
obtaining a judgment at lawJ® Where one joint 
debtor has removed from the jurisdictfon so that 
process cannot bc served on him in an action at 
law, and the other is insolvent, so that a judg¬ 
ment against him cannot be satisfied, and the 
only asset of the nonresident debtor within the 
jurisdiction or eisewhere is an equitable interest 
in real estate in the jurisdiction, a bili is main- 


tainable to subject such interest to payment of 
the debt without the debt being first reduced to 

judgment.75 

Furthermore, if one of two joint obligors is out 
‘of the state, it has been held that the obligee may 
proceed in chancery to subject the absentee*s choses 
in action to the payment of the debt without first 
prosecuting the resident obligor to insolvency;77 
but, on the other hand, it has been held that where 
the creditor has an adequate remedy at law against 
a resident joint debtor, he may not maintain a bili 
to subject the assets of the nonresident debtor with¬ 
out first obtaining a judgment at law against him.78 

§ 45 . - Character and Sufficiency of Judg¬ 

ment 

a. In general 

b. Decree in equity 

c. Jurisdiction of court 

d. Judgment of other courts 

a. In General 

To support a creditors’ suit the Judgment required 
must be a valld, subsistlng Judgment, a Judgment which 
Is not dormant, and which has not been set aside, ap- 
pealed from, or satisfied. 

The judgment required as a condition precedent 
to the maintenance of a creditors* suit, see § 43 a 
supra, must be a valid and subsisting judgment.79 
A void judgment is not sufficient^o 

The judgment must have been duly entered and 
perfected,®! and, except as the rule has been chang- 
ed by statute, see § 43 b (2) supra, it is not suffi¬ 
cient that an action at law is pending which may 
restdt in judgment,®^ or that a verdict has been 


Mo.—Curlee Clothin^ Co. v. Boxer, 
App., 61 S.W.2d 894. 

Okl.—Johnston v. Byars State Ban k , 
284 P. 862, 141 Okl, 277. 

15 C.J. P 1391 note 85. 

68: D.C.—Supplee Hxrdware Co. v. 
Drigrgs, 13 APP.D.C. 272. 

Mlch.—Earie v. Grove, 52 N.W. 616, 
92 Mlch. 285. 

69. D.C.—^Blundon v. Guy, 53 F.2d 
930, 60 APP.D.C. 818. 

16 aj. P 1891 note 87. 

76u U.S. — Hamilton Mlchelsen 
Groves Co. v. Penney, C.C.A,Pla,, 68 
F.2d 761. 

Ga.—Grimmett v. Barnwell, 192 S.B. 
191, 195, 184 Ga. 461, citingr Corpus 
Jnxis. 

111,—^liadd V. Judson, 51 N.B. 888, 174 
IlL 844, 66 Am.S.IL 267. 

71. Neb.—Brumbaugrh v. Jones, 98 
N.W. 64; 70 Neb 786. 


72- Neb,—Weaver v. Cressman, 33 
N.W. 478, 21 Neb. 675. 

15 C.J. p 1391 note 90. 

73- N.T.—^McCartney v, Bostwick, 
82 N.Y. 53, reversing: 81 Baxb. 890. 

Foreisrn Judgment as supporting 
creditor*s biU see infra S 46 d. 

74. D.C,—Droop v. Rldenour, 9 App, 
D.C. 95, 

Pendency of law action as stay In 
equity see Actions 9 183 c (3). 

76. Ala.—^Lucas v. Atwood, 2 Stew. 
378. 

76. D.C.—Supplee Hardware Co. v. 
Driggs. 13 App.D.C. 272. 

77. Ky,—Curd v. Letcher, 8 J.J. 
Marsh. 443. 

7a CaL—^liupton v. Dupton, 3 Cal. 

120 . 

79- Va.—Chaney v. Kibler, 198 S.E. 

877, 171 Va. 194. 

15 C.J. p 1892 note 5. 
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Varlatlotui ia spelliagr and deslg- 
natinr namss of parties to common- 
law action predicated on Ohio Judg^ 
ment permitted to go unchallenged 
untll they became a part * of the 
flnal Judgment rendered the Judg¬ 
ment void, so that creditor's bill 
seeking means to satlsfy the Judg¬ 
ment was properly dismissed.—^Ho¬ 
mine V. Horobln. Fla., 190 So. 508. 

80. 111.—^Anderson v. Hawhe, 8 N.E. 
566, 115 111. 38. 

Veu —Chaney v. Kibler, 198 S.E. 877, 
879, 171 Vfiu 194, citing Corpus 
Juris. 

Coafession of Jndgment 

A confessed Judgment entered by 
a clerk without authority is void and 
will not support a creditors' bili.— 
Wilhelm v. Locklar, 35 So. 6, 46 Fla. 
676, 110 Am.S.R. 111. 

81. Fla.—^Poat V. Roach, 7 So. 864, 
26 Fla. 442. 

82. Fla.—^Post V. Roach, supra. 
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recovered.8S 

Docketing and fiUng of transcript Where the 
object of the bili is to reach land of the debtor, 
a statute making it necessary to docket the judg- 
ment in a particular county or in a particular court 
in order that it shall constitute a lien on the land 
must be complied with.^^ 

Dorntant judgments. To justify a creditors' suit, 
the judgment at law must be one stili in force; a 
dormant judgment is not a sufiScient basis for the 
stiit.85 However, the dormancy of the judgment 
does not defeat the bili where the debtor had previ- 
ously been taken in execution and had obtained his 
discharge as an insolvent and where he admits 
that he has no tangible property.86 

While there is authority to the contrary,**^ the 
fact that, after bili filed and before decree, com- 
plainant’s judgment at law becomes dormant will 
not preclude his maintaining his bili, nor need he 
have his judgment revived and execution again 
issued thereon in order to entitle him t6 a de¬ 
cree.®* Furthermore, where the bili is filed within 
the statutory period during which a judgment con¬ 
tinues to be a lien, and within the time allowed 
by statute in which an action may be brought there¬ 
on, it has been held that it is immaterial that com- 
plainant would not be entitled to issue an execution 
until he revived the judgment by scire facias;*® 
but there is authority to the contrary.®® 

Where the judgment is valid and enforceable by 
execution, it has been held that a creditor may 
maintain a bili although the lien of the judgment 


§ 46 

on real estate has expired.®^ 

Openifig ot vflcaiing judgtnsftt. Where, pend- 
ing a creditors’ suit, the judgment at law on which 
it is based is set aside by the court which render- 
ed it, the bili will be dismissed.®^ However, a 
creditors* bili may be maintained against one of 
two defendants against whom judgment has been 
recovered, notwithstanding that for cause shown 
the court has set aside the judgment as against 
the other defendant, where the court has allowed 
the judgment to stand as a several judgment.®® 
Where a creditors’ bili has been properly filed 
on an execution retumed unsatisfied, and where 
defendant is afterward let in to make defense in 
the action at law, leaving the judgment to stand 
as a security to the adverse party, the regular 
course is to stay proceedings in chancery until final 
decision of the court of law.®^ 

Pendency of appeal or writ of error. A credi- 
tors’ bili may not be based on a judgment in favor 
of complainant where an appeal, or a proceeding 
in error to reverse the same, is pending,®® provid- 
ed that the appeal has been so perfected as to op¬ 
erate as a stay of'execution.®* However, a writ 
of error brought after the filing of a creditors* bili 
does not necessarily stay the proceedings in equi- 
ty, even where the security on the writ of error is 
given in such form as to make the sureties liable 
for the debt and costs in the court below as well as 
for the costs on the writ of error.®^ 

Satisfaction of judgment. A judgment that has 
been satisfied will not support a creditors' bili.®* 


83. Mass.—^Bennett v. Sweet, 61 N. 

B. 183, 171 Mass. 600. 

N.Y.—Moran v. Dawes, Hopk. 366, 
14 Am.D. 550. 

Mare tliat coatraot was 

liroken by defendant does not, prior 
to assessment of damages, render 
plaintUE a “judgment creditor," or 
create a “debt" within Kev.L. c 169 
S 3 cl 7, as amended by St. 1902 c 
544 S 28, and St.l910 c 631 § 2, relat- 
Ing to creditors’ bilis.—Stone, Tlm- 
low & Co. V. Stryker, 119 N.E. 666, 
230 Mass. 67. 

04. Colo.—Barnes V. Beighly, 12 P. 

906, 9 Colo. 476. 

15 C.J. p 1392 note 3. 

85. Va.—Chaney v. Klbler, 198 S.B. 

877, 171 Va. 194. 

15 C.J. p 1392 note 6. 

Dormant Judgments and revlval 
thereof see the C.J.S. title Judg¬ 
ments § 532 et seq, also 34 C.J. p 
655 note 58 et seq. 

SeL N.C.—Brown v. L.ong, 86 N.C. 
190, 36 Am.D. 43. 

87. Okl.—Miller v. Melone, 67 P. 
479, 11 Okl. 241. 66 L.R.A. 620. 


8a Neb.—^Flint v. Chaloupka, 99 N. ' 
W. 826, 72 Neb. 34, 117 Ain.S.R. 
771. 

Ohlo.—Cincinnati v. Hafer, 30 N,E. 

197, 49 Ohlo St.’ 60. 

16 C.J. p 1392 note 8. 

89. lowa.—^Postlewait v. Howes, 8 
lowa 365. 

90u Mich.—Gould v. Tryon, Walk. 
363. 

16 C.J. P 1392 note 10. 

91. lowa.—Dunton v. McCook, 61 N. 

W. 977, 93 lowa 258. 

98. N.T.—^Butchers, etc., Bank v. 
Willis, 1 Edw. 646. 

93. N.Y.—^Hiler v. Hetterick, 6 Daly 
33—^Lake Erle Commercial Bank 
V. Meach, 7 Palge 448. 

94. N.Y.—^Drew v. Dwyer, 1 Barb. 
Ch. 101. 

Pendency of law action as stay in 
equlty see Actlons S 188 c (8). 

96. N.Y.—pmith v. Crocheron, 2 
Edw. 601. 

Delay In perfectlng appeal 
When a judgment rendered by a 
justice of the peace is appealed from, 
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and no effort is made by appellant 
for a period of more than four years 
to perfect such appeal, he cannot set 
up as a defense, in a collateral pro¬ 
ceeding in equlty to subject his 
property to the payment of the Judg¬ 
ment, that an appeal therefrom was 
pending.—^Warder v. Rivers, 20 N.W. 
739, 64 lowa 412. 

Appealed judgment as basis of inter- 
vention see Infra § 58. 

ElCect of appeal generally see the 
title Appeal and Error §g 605-624, 

96. Cal.—SeweU v. Johnson. 134 P. 
704, 165 Cal. 762, Ann.Cas.l915B 
645—^Jenner v. Murphy, 92 P. 406, 
6 Cal.App. 484. 

97. N.Y.—^Bradt v. Klrkpatrick, 7 
Paige 62. 

9a Me.—^Davis v. Walton, 16 A. 48, 
80 Me. 461. 

15 C.J. p 1393 note 18. 

Satisfaction of judgment pendente 
lite as ground for dismissal see 
infra § 72. 

Subrogation of person paylng judg¬ 
ment to rlghts of creditor see su¬ 
pra 8 85 c. 
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Where a judgpment debtor is taken in custody un¬ 
der a capias ad satisfaciendum, it is presumed to 
be a satisfaction of the judgment, see the CJ.S. 
titie Judgments § 573, also 34 CJ. p 721 note 16, 
and as long as the debtor remains in custody, no 
creditors’ bili may be brought against him by plain- 
tiff in the execution.^® However, the discharge 
of a debtor under the Honest Debtor^s Act, whose 
body had been taken on a capias, has no eifect oth- 
er than to exempt the person of the debtor from 
future arrest, and does not relieve his property 
from liability for his debt, and hence a creditors* 
bili may be maintained notwithstanding such dis- 
charge.i 

Merger by action on judgment. Where the judg- 
ment is sued on and another judgment is re- 
covercd without effecting a merger of the first 
judgment, see the CJ.S. titie Judgments § 561, also 
34 CJ. p 697 note 93 et seq, the first judgment pos- 
sesses sufficient vitality on which to base a credi- 
tors' bill.2 For example, where the second judg¬ 
ment is recovered in another state, the first judg¬ 
ment is sufficient to support the bill.3 

b. Docrce in Equity 

Deerees In equity for specifle sums of money, en- 
foreeable by execution, are aufflcient on which to baso 
a credltors' ault. 

Deerees in equity for specific sums of money, en- 
forceable by execution in the same manner as judg¬ 
ments at law, constitute liens on the property of the 
debtor to the same extent as ordinary judgments, 
and may be made the basis of creditors’ bills.^ 

It has been- held that a dccree in a foreclosure 
suit that defendafit is personally liable for the debt 
and requiring him to pay any deficiency after con- 


21 C.J.S. 

firmation of the sale does not render complainant a 
decree creditor, so as to enable him to maintain a 
creditors’ bili against defendant but there is au- 
thority to the contrary;® and it has been held that 
an order requiring the purchaser at a foreclosure 
sale to pay the expenses and deficiencies occasion- 
ed by his omission to complete the purchase is 
a sufficient foundation on which to base a creditors* 
bill.7 

c. Jurisdiction of Oonrt 

To Justify a creditors' suit the Judgment required 
must have been rendered by a court havlng Jurisdiction. 

The judgment required as a condition precedent 
to the maintenance of a creditors’ suit must have 
been rendered by a court having jurisdiction,8 
and, if the court had jurisdiction, the judgment 
may not, as is shown* in § 51 infra, be attacked col- 
laterally in the creditors* suit. The judgment is 
sufficient if it has been recovered in a court of gen- 
eral jurisdiction.® 

Jurisdiction of person. The court must have had 
jurisdiction of the person of defendant in the ac¬ 
tion in which the judgment was rendered.^® Ordi- 
narily, the judgment at law must be a personal 
one.ii However, a judgment is none the less per¬ 
sonal because the word “trustee” is added after the 
name of defendant, this being mercly descriptive.^® 

d. Judgment of Other Courts 

The Judgment required as a prerequlslte to a credi¬ 
tors' suit ordinarily must have been rendered In ths par. 
ticular Jurisdiction In which the creditors' bili Is flied. 

Ordinarily, the judgment required must be one 
rendered in the particular jurisdiction where the 
creditors’ bili is filed,^® unless it is impossible tq ob- 
tain a judgment in that jurisdiction.^^ it has been 


99. N.T.—Stilwell v. Van Epps, 1 
Palge 615. 

15 C.J. p 1393 note 19. 

1. Ga.—^Phillips v. Wesson, 16 Ga. 
137. 


2. N.T.—^Bates r. Lyons, 7 Palge 
85. 

3. Colo.—^Wells V. Schuster-Hax 

Nat. Bank, 48 P. 809, 23 Colo. 634. 

N.Y.—^Bates v. Lyons, 7 Paige 85. 

4 . Hawali. — Henry Waterhonse 
Tnist Co. V. Klng, 33 Hawaii 1, 11, 
quotlng Coxpus Jnxls. 

15 C.J. p 1393 note 24. 

Decree for alimony see the C.J.S. titie 
Divorce 9 273, also 19 C.J. p 818 
note 99. 

Decree In equity as creating lien see 
the C.J.S. titie Judgments S 459, 
also 34 C.J. p 572 notes 21-27. 


Enforcement of equity deerees by 
execution see the C.J S. titie Equi¬ 
ty § 617. also 21 C.J. p 694 note 29. 

5. 111.—Cotes V. Bennett, 55 NE. 661, 
183 IU. 82, affirming 84 Ill.App. 33. 

9. Mich.—C1 ement v. Oceana Cir. 
Judge, 78 N.W, 666, 119 Mich. 605. 

7. N.T.—^Lydecker v. Smith, 44 Hun 
454. 

8. 111.—^Anderson v. Hawhe, 3 N.E. 
666, 116 111. 83. 

9. Neb.—^Becker v. Dlnton, 114 N.W. 
928. 80 Neb. 665, 127 Am.S.R. 796. 

Wis.—Faber v. Matz, 67 N.W. 39, 86 
Wis. 370. 

Judgment of Justloe of peaoe may 
be sufficient to sustain a creditor’s 
bili.—See Arthur Lehman & Co, v. 
Slat, 208 IlLApp. 39. 

10. 111.—Anderson v. Hawhe, 3 N. 
E. 566, 115 111. 33. 
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Vxiauthoxised apper.rfuico 

111.—^Anderson v. Hawhe, supra. 

16 C.J. p 1410 note 71 [aj. 

11- Mich.—^Bliss v. Tyler, 124 N.W. 
560, 159 Mich. 502. 

16 C.J. p 1393 note 21. 

Necessity of Judgment where debtor 
is nonresident or absconding see 
supra § 45. 

12. Fla.—Robinson v. Springfleld Co-, 
21 Flo. 203. 

13. U.S.—-First Nat. Bank v. Black- 
well, D.C.Tex., 51 F.2d 282—Gas- 
klns V. Bonflls, D.C.Colo., 8 F.Supp. 
832, modlfled on other grounds, C. 
C.A., 79 F.2d 362, mandate con- 
strued 85 F.2d 672. 

15 C.J. p 1393 note 29. 

14ki U.S.—Gasklns v. Bonflls, D.C. 
Colo., 8 F.Supp. 832, mod fied on 
other grounds, C.C.A., 79 F.2d 862, 
mandate construed 85 P.2d 672. 

15 C.J. p 1393 note 30. 
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held that a judgment of a federal court of one dis- 
trict will not support a creditors* bili filed in the 
federal court of another district.i® 

Judgntent of sister state court. As a general 
nile, a creditors’ bili may not be based on a judg- 
ment rendered in another state.^® However, in 
some cases judgments recovered in sister States 
have bcen held sufficient, but .these cases usually 
contain special elements.17 

Judgment of state court where suit in federal 
court. A federal court will take jurisdiction of a 
creditors’ bili founded on a judgment rendered 
in a state court within the district over which the 
jurisdiction of the federal court extends.i® On the 
other hand, as a general rule a judgment at law 
in a state court may not be used as the basis of a 
creditors* bili in a federal court in another state, 
although there is some contrary authority.20 

Judgment of federal court where suit in state 
court. As a general rule, where the bili is filed in a 
state court, a judgment recovered in a United States 
court sitting in such state is sufficient .21 In some 
jurisdictions howtver, it has been held that the 
judgment of a federal court may not be made the 
basis of a decree in a state court ,22 although such 
federal court is of the district in which the credi- 
tors’ bili is filed, since such court is deemed to be 
a court of another jurisdiction.23 


§ 47 

§ 47- Exeeution and Rctum 

a. Necessity for exeeution 

b. Character and sufficiency of execu- 

tion 

c. Retum 

a. Necessity fer Exeeution 

(1) In general 

(2) Where several plaintiffs or defend* 

ants 

(3) Insolvent debtor 
(1) In General 

The issuanee of an exeeution on the Judgment ob- 
talned, including a decree In equity, ordlnarlly Is a con- 
ditfon precedent to the maintenance of a creditors» suit. 
After return of an exeeution unsatisfied an asslgnee need 
not take out an exeeution. 

In addition to the necessity for obtaining a 
judgment, see § 43 a supra, a creditor is generally 
required to have exeeution issued and returned un¬ 
satisfied, in whole or in part, before a court of equi- 
ty will entertain a creditors' bill.2^ Howevcr, this 
rule does not deny to a creditor the aid of equity 
where it is impossible or impracticable for him to- 
take this preliminary step,^® or where the Icgal rem- 
edy is inadequate nor where the debtor is a non- 
resident so that no personal judgment can be ob- 
tained against him.27 Furthermore, the issuanee 
of an exeeution is unnecessary where it is dispensed 
with by statutory regulation.23 


15. ' U.S —^Unlon Trust Co. v. ]&roker, 

C.C.N.Y., 89 F. 6. | 

16. U.S.—Gnskins v. Borfi^s, DC. 
Colo., 4 P.Supp. 647, 549, ^ clting 
Coxpns Jorls. 

g.C.—Penning v. Reld, 166 S.B. 139, 
142, 167 S.C. 263, citing Corpus Jtu 
xls. 

15 C.J. p 1394 note 32. 

17. S.C.—Pennlng v. Reid, supra, 

15 C.J. p 1394 note 33. 

la U.S.—Feidler v. Bartleson, 
Wash., 161 P. 30, 80 C.C.A. 104, af- 
flrming, C.C., 149 F. 299. 

15 C.J. P 1394 note 34. 

Judgment of state court as basis of 
intervention see infra § 58. 

Jurisdiction of federal court see In¬ 
fra S 53. 

19. U.S.—Qaskins v. Bonflls, D.C. 
Colo.. 4 F.Supp. 547, 549, citing 
Coxpns Jnxis. 

15 C J. p 1394 note 36. 

2a U.S.—Merchants* Nat. Bank v. 
Chattanooga Constr. Co., C.C.Tcnn., 
53 F. 314. 

16 C.J. p 1394 note 35. 

ai.' Kan.—^Benson v. Altenburg, 259 
P. 791, 124 Kan. 296, motlon grant- 
ed 261 P. 689, 124 Kan. 671. 


Mo.—^Bush V. Amold, 60 Mo.App. 8. 
15 C.J. p 1394 note 37. 

22. 111.—^Dllworth v. Curts, 29 N.E 
861. 139 IU. 608. afflrming 38 111. 
App, 93. 

15 C.J. p 1394 note 38. 

23. N.Y.—^Davls v. Bruns, 23 Hun 
648—Tarbell v. Grlggs, 3 Paige 207 
23 Am.D. 790. 

24. 111.—Hart V. Oliver, 129 N.B. 833, 
296 111. 209. 

BHan.—Federal Land Bank of Wlchita, 
Kan., V. Tawzer, 281 P. 904, 905, 129 
BAn. 93, citing Corpus Juris—^Un¬ 
ion Nat. Bank of Wichita 'V. Temes, 
204 P. 699, 110 Kan. 475. 

Mich.—^De Guzman v. Shepherd, 196 
N.W. 623, 225 Mich. 606. 

Mo.—0’Connell v. Smith, App., 131 S. 
W.2d 730. 

Neb.—Mills v. Heckendorn^ 281 N.W. 
49, 135 Neb. 294. 

Ohio.—^Harris v. Cincinnati, H. & D. 
■ Ry. Co., 5 Ohlo N.P.,N.S., 173. 

15 C.J. p 1394 note 40. 

95. Colo.—Shuck v. Quackenbush, 
227 P. 1041, 76 Colo. 692, 38 A.L.R. 
259. 

Mich.—^McBrlde v. Wayne Circuit 
Judge, 229 N.W. 493, 260 Mich. 1. 
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Mo.—Steele v. Reid, 223 S.W. 881, 284 
Mo. 269. 

16 C.J. p 1395 note 41. 

26. Ohlo.—Piatt v. St Clalr, 6 Ohio- 
227. 

15 C.J. p 1395 note 42 [a]. 

27. Mo.—0’Connell v. Smith, App., 
181 S.W.2d 730. 

Necessity for resort to other evU 
denoe 

By the nonresidence of a debtor, a 
creditor, through no fault of his own, 
is deprlved of evidence of nonex’st- 
ence of property of debtor subject 
to exeeution alforded by a nulla bona 
retum on an exeeution, for in such 
case creditor cannot obtain a person¬ 
al Judgment on which to Issue an ex¬ 
eeution, 'so that a creditor must re¬ 
sort to other evidence to shcfw that 
he has exhausted his legal remedies 
before seeking relief In equity.— 
CConnell v. Smith, supra. 

93. W.Va.—U. S. Pidelity & Guar- 
anty Co. v. Eary, 181 S.B. 817, 116 
W.Va. 477. 

15 C.J. p 1395 note 43. 

Nature of statutory aotiou 

Statutory actiori allowing a blll to- 
be filed after Judgment, without or 
before exeeution, on the ground of 
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It is no excuse for failure to have execution is- 
sued and returned nulla bbna that the prosecution 
of a suit brought by complainant was restrained 
by order of court, where it does not appear that 
the order was made without the consent of the com¬ 
plainant, or that any attempt has been made to va¬ 
cate it,-29 nor is it any excuse that the enforce- 
ment of an execution was restrained by a military 
order.30 

Execution on decree in equity, A decree in 
equity for the payment of money stands on the 
same footing as a judgment at law, and execu¬ 
tion must be issued thereon and returned nulla 
bona in order that it may be a proper foundation 
for a creditors* bill.31 However, where the credi¬ 
tores only remedy is in equity, it has been held 
that the issuance of an execution on the decree ob- 
tained is not necessary in order to reach the equi- 
table assets of the debtor.32 

Acquisition of lien by creditor, Where a judg¬ 
ment creates a lien on the debtor^s interest in land, 
see the CJ.S. title Judgments § 454, also 34 CJ. p 
569 note 83, in some jurisdictions, in order to reach 
a debtor^s interest in land, no execution is neces- 
sary.33 Furthermore, it has been held that a credi¬ 
tores bili to subject equitable interests of a debtor 
to the payment of a judgment may be maintained 
without showing a levy on the property sought to 
be reached or a sale thereof in execution.34 

Body execution, A creditor need not have the 
body of the debtor taken into custody, even where 
the law permits it, where execution has issued 
against the property of the debtor and been retum- 
ed nulla bona.35 


Alias execution. After the lapse of a certain 
period of time since the return of the original cx- 
ecution unsatisfied, as a condition precedent to the 
maintenance of a creditors’ bili the issuance of a 
new execution has been held necessary3 6 and un- 

necessary.37 

Where a judgment is revived, a new execution 
has been held to be necessary before the bili tnay be 
filed.33 However, where the judgment is revived 
by scire facias in favor of personal representatives, 
it has been held to be unnecessary to sue out a new 

execution.33 

Where a supplemental bili shows that defendant 
has acquired property since the original execution 
was returned unsatisfied and prays for discovery, 
the bili may be sustained, although no second ex¬ 
ecution has been issued,40 

Assignee of judgment. An assignee of a judg¬ 
ment need not take out a new execution before fil- 
ing a creditors' bili where his assignor had caused 
an execution to be issued which was returned nul¬ 
la bona.^^ 

(2) Where Several Plaintiffs or Defendants 

Execution must Issue ajid be returned unsatisfied 
against all of the defendants. If therd are several plain¬ 
tiffs, the failure of one to Issue execution may be excused. 

If two judgment creditors unite in the bili, and 
one has issued an execution which has been re- 
tumed unsatisfied, the failure of the other so to do 
is excused where the averments of the bili are in 
proper form.43 

Where there are several defendants in the judg¬ 
ment, complainant must show the issuance and re¬ 


no property on which to levy, is in 
the nature of an equitable attach- 
ment or execution and not the pursuit 
of a trust fund.—^Harris v. Cincin¬ 
nati, H. & D. Ry. Co., 5 Chio N.P., 
N.S., 173. 

Xb. Zlozida 

The rule that a creditor can resort 
to his remedy by means of a credi¬ 
tors* bili only after he has secured 
a judsrment at law and has exhausted 
all means afforded by law to recover 
on such Judgment and has had a 
retum of the execution that no goods 
of the debtor are to be found was 
not altered by statute, see § 43 b (2) 
supra, providlng that creditors' bili 
might be filed after action at law was 
begun and before rendltion of flnal 
Judgment thereln.—Stewart v. Man- 
get, 181 So. 370, 132 Pia. 498. 

S9. —^Brown v. Barker, 74 N.T. 

S. 43, 68 App.I>iv. 592. 
aa Ala.—-Mixon v. Dunklln, 48 Ala. 

455. 


31. 111.—Winslow V. Leland, 21 N. 
B. 688, 128 IU. 304. 

15 C.J. p 1395 note 55. 

32. Hawaii.'—Henry Waterhouse 
Trust Co. V. King, 38 Hawaii 1. 

33. D.G—^Biggs V. Campbell, 46 App. 
D.C. 288. 

15 C.J. p 1396 note 64. 

34i Ky.—^Idason v. Southern Deposit 
Bank, 17 S.W.2d 1022, 229 Ky. 728 
—Garrison v. Clark, 162 S.W. 681, 
161 Ky. 666. 

16 GJ. p 1396 note 65. 

3S. N.G—Hough V. CresB, 67 N.C. 
296. 

sa After Bine years 

Mich.—Gould V. Tryon, Walk. 858. 
Dormant Judgment as sufficient to 
support suit see supra § 46 a. 
Limitations and laches see intra. 5 62. 

37. Alter slx years 

N.T.—Corning v. Stebbins, 1 Barb. 
Ch. 589. 


33, dtidgment ten years old 
111.—Crawford v. Cook, 66 Ill.App. 
351. 

3». N.T.—Coit V. Fulton, Ch-Sent 
45. 

40. Mich.—^Newlove v. Pennock, 82 
N.W. 64, 123 Mich. 260. 

41. Mich.—Cook v. Casualty Ass’n 
of America, 224 N.W. 341, 246 Mich. 
278. 

16 C.J. p 1395 note 64. 

Dissoliitioa of assignor before execu¬ 
tion 

Judgment in name of original 
plalntiff after assignment of claim 
and execution In name of original 
plalntiff returned unsatisfied support- 
ed credltor's blll by assignee, al¬ 
though original corporate plalntiff 
was dissolved before execution.— 
Cook V. Casualty Ass*n of America, 
supra, 

42. IJtah.—Enright v. Grant, 16 P. 
268, 5 ntah 334. 
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turn unsatisfied of execution against all of the de- 
fendants,^^ unless one defendant is in the posi- 
tion of a surety toward the others,^^ and the bili 
is brought with his consent and for his benefit-^s 

The exhaustion of the remedy at law a^inst a 
person who was an indorser on an instrument merg- 
ed into judgment, and who was not a party to the 
judgment proceedings, is not essential to the main- 
tenance of an equitable action against the judg¬ 
ment debtors 

(3) Insolvent Debtor 

Where the debtor Is Insolvent, as a general rule the 
Issuance and return of an execution unsatisfled are not 
conditfons precedent to the malntenance of a creditore' 
suit. 

As a general rule, when it appears that the debtor 
is insolvent, the issuance of execution and a re- 
tum of nulla bona are not necessary, since their 
purpose fe to establish insolvency of the debtor 
and want of remedy at law, and where the debtor 
is shown to be insolvent by other evidence and the 
issuance of execution would be of no practical 
utility, it may be dispensed with.47 However, there 
are decisions to the contrary^® 

At any rate, whether or not execution and return 
of nulla bona are essential, it has been said that 
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they are the most satis factory evidence of insolven¬ 
cy, and such proof shouid be produced when con- 
venient.4® 

b. Character and Snfficiency of Execution 

To support a credltors* suit, the required execution 
must be valld and must comply with etatutory requlre- 
ments; It must be Issued wfthin the proper time, to the 
proper county, and must be directed to the realty of the 
debtor as well as to hfs personaity. 

I 

The execution required as a condition precedent 
to the maintenance of a creditors' suit must be a 
valid one,®0 and must have been issued in com- 
pliance with statutoiy requirements.®! 

Time of issuance. Where the premature issuance 
of an execution renders it voidable only, see the C. 
J.S. title Executions § 66, also 23 CJ. p 379 note 
8, such execution is sufficient for the purpose of a 
creditors* suit.®^ Where no execution was issued 
to the proper county for a long period of time, the 
defense of laches applies, at least as to personal 
property.s® 

To whaf county issued. Ordinarily, the execu¬ 
tion shouid be issued to the county of the debtor’s 
reSidence,®* or to the county in which the judg¬ 
ment was rendered.®® Where a debtor has no real 
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43. Klch.—^De Guzman v. Shepherd, 
196 N.W. 523, 225 Mlch. 606. 

15 C.J. p 1395 note 67. 

44. N.Y.—Spelfflemeyer v. Crawford, 
6 Palge 264. 

16 C.J. p 1395 note 68. 

45. N.T.—Child v. Brace, 4 Palgre 
309. 

46. Neb.—^Thompson v. Lia^^Rue, 81 
N.W. 612, 69 Neb. 614. 

47. Colo.—Shuck v. Quackenbush, 
227 P. 1041, 76 Colo, 592, 38 A.L..R. 
269. 

Kan.—^Acbom v. Parker, 67 P.2d 661, 
563, 146 Kan. 864, citing Gorpxui JTU 
xls—^Federal Land Bank of Wichi- 
ta, Kan,, v. Tawser, 281 P. 904, 129 
Kan. 93. 

Mo.—Jackman v. St. Louls & H. R. 
Co., 268 S.W. 230, 304 Mo. 319, er¬ 
ror dlsmissed St. Louls & H. R. Co. 
T. Jackman, 45 S.Ct. 641, 268 U.S. 
682, 69 L.Ed. 1155. 

Neb.—Application of Laflln, 239 N. 
W. 836, 837, 122 Neb. 210, ^citing 
Corpua Juxla. 

Or.—Security Savings & Trust Co. v. 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

S.C.—First Carolinas Joint Stock 
Land Bank of Columbia v. Knotts, 
1 S.E.2d 797. 

Tenn.—Scott County Nat Bank v. 
Robinson, 226 S.W. 218, 148 Tenn. 
356. 

15 C.J. p 1396 note 61. 


Xn. minols 

(1) Where the debtor admits his 
insolvency, the issuance and return 
of an execution unsatisfled is not nec¬ 
essary.—Wojtas V. Rachel, 267 111. 
App. 148. 

(2) A bili may' not be sustalned as 
a creditors' bili where it does not 
appear that execution was issued 
and retumed unsatisfled and an alie- 
gation that defendant had no prop- 
erty subject to execution is insufll' 
cient, at least where there is not 
sufficient proof of the fact,—^Albright 
V. Herzog, 12 IllA.pp. 567. 

48, N.J.—^Huselton v. Durie, 77 A. 
1042, 77 N,J.Ea, 437. 

15 C.J. p 1396 note 62. 

49. lowa—^Fostlewait v. Howes, 8 
lowa 366. 

Bftect of return of execution see in¬ 
fra 5 47 c (3). 

sa Ky.—^Farmers' Nat. Bank v. Lan- 
caster Nat. Bank, 4 ICy.L. 451. 
Mich.—^De Guzman v. Shepherd, 196 
N.W. 523, 225 Mich. 606. 
Irregularity or invalidity as a de¬ 
fense see infra § 51... 

Dlrectlon as to levy on land 
It is not a valid objection to the 
execution that it directed the sher- 
ifC to levy on defendant’s lands 
whereof he was selzed on February 
1, when dlrectlon might have been 
given from January 26.—Green v. 
Burnham, 3 Sandf.Oh., N.Y., 110. 
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laBxeontlon agalxist oonnty 

A fleri facias issued against a 
county and retumed nulla bona lays 
ground for a creditors' bilL The rem¬ 
edy by compelling the supervlsors to 
levy a tax on the county is cumula- 
tive and does not necessarily prohib- 
it the ordinary course of Issulng ex¬ 
ecution.—^Lyell V. St. Clalr County, 
C.C.Mich., 15 F.Cas.No. 8,621, 8 Mc- 
Lean 580. 

51. N.Y.—^Manning v. Merritt, 
Clarke 98. 

52. N.Y,—Green ▼. Burnham, 3 
SandYCh. 110. 

53. Sapsa of nearly ssven years 

111.—^Aultman v. Jackson, 122 111.App. 
639. 

Delay In delivezy to shozlff 

Where executions on judgments 
were not placed in the hands of the 
sherifl until the return day thereof, 
such delay rendered them a nullity, 
and unsatisfled retums thereon were 
insufl^cient basis for proceedings in 
the nature of a creditor’s bili against 
the judgment debtor.—De Guzman v. 
Shepherd, 196 N.W. 623, 225 Mich. 
606. . 

54i W.Va.—S. Fidellty & Guaran- 
ty Co. V. Eary, 181 S.B. 817, 116 W, 
Va. 477—Lewis v. Fisher, 171 SE. 
106, 114 W.Va. 161. 

16 C.J. p 1397 note 71. 

55. Ky.—Nashville. etc., R. Co. v. 
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or personal property in the county where he re¬ 
sides Hablc to levy and sale on exeeution, the is- 
suance of an exeeution in the county where the 
judgment is recovered, and its return unsatisfied, 
is sufficient.56 If, however, plaintiff knows that 
defendant in the exeeution has property in a par- 
ticular county exeeution should be sent there.^^ 

Directions as to property to he taken. An ex¬ 
eeution dirccted merely against the personalty of 
the debtor is not sufficient; it must be one that 
might bc levied also on his real estate.58 

In the absence of statute, the exhaustion of per- 
sonal property is not required before a creditor 
may have rccourse to equitable interests in real 
estate.59 However, as is shown in the CJ.S. titie 
Exeeutions § 100, also 23 CJ. p 445 note 72, in 
some jurisdictions, by statute or otherwise* the rule 
is that the debtor has the right to have his per- 
sonal goods exhausted* before any of his realry may 
he taken on exeeution. Furthermore, in the ad- 


ministration of decedents' estates, see Ihe CJ.S. 
tities Descent and Distribution § 121, also 18 C.J. p 
944 note 50, and Exeeutors and Administrators 
§ 479, also 24 C.J. p 461 note 38, the personalty is 
the primary fund for the payment of debts. 

c. Eetnrn 

(1) Necessity for retum 

(2) Sufficiency of return 

(3) Operation and effect 

(1) Necessity for Retum 

To support a creditors’ suit the exeeution must be 
returned unsatisfied, although an outstanding alias exeeu¬ 
tion ordinarlly does not bar the suit. 

The mere issuance of exeeution on the creditores 
judgment is not sufficient; it must be returned un¬ 
satisfied, since the creditor must ordinarily show 
that he is remediless at law, and of this the issu¬ 
ance of an exeeution and its return unsatisfied are 
the most acceptable proof.C® 


Mattinirly, 40 S.W. 673, 101 Ky. 219. 

19 Ky.L.. 373. 

16 C.J. p 1397 note 72. 

WlLere several defendaats r 62 ide tn 
sereral comities different from that 
in which the Judgment was rendered, 
the issulng of an exeeution against 
ali of them to the county where one 
of them resides, and Its retum nulla 
bona docs not authorize the mainte- 
nance of an eguitable actlon on such 
retum against those who do not re¬ 
side In the county to which the ex¬ 
eeution was issued.—Procter v. Bell, 
30 S.W. 15, 97 Ky. 98, 16 Ky.L. 823. 

58. Neb.—Sayre v. Thompson, 24 N. 

W. 383, 18 Neb. 33. 

57. ni.—- Corn v. Greenberg, 181 111. 

App. 669. 

15 C.J, p 1397 notes 68, 74. 

Land in othor cousty Insnfllclent 

If it appears that land sltuated in 
a county other than that in which ex¬ 
eeution issued is entireZy inadeguate 
to satisfy the Judgment, exeeution 
need not Issue to the county where 
the land lies.—Thompson v. La Rue, 
81 N.W. 612, 59 Neb. 614. 

Paroels of land in snany eonntles 

Where defendant has land in many 
different counties, the whole of which 
would not be more than sufficient to 
pay the debt, the court will not re¬ 
quire plaintiff, before filing his bili, 
to take out numerous successive ex¬ 
eeutions which would necessitate 
great delay in collecting the Judg¬ 
ment, allowing a term for each ex¬ 
eeution.—^Albany City Bank v. Dorr, 
Walk. Mich., 317. 

Zn Texinessee 

(1) It is sufficient if the creditor 
shows an exhaustion of his legal 
remedy by the retum unsatisfied ofi 


an exeeution Issued in the county in 
which the Judgment was recovered 
wlthout also issulng an exeeution to 
ttie county in which the asset? 
sought to he reached are situated, or. 
It seems, the county of the debtor*s 
residence.—Biddle v. Motley, 1 Lea 
468. 

(2) Where the object of the blll Is 
to reach equitable, personal assets. 
the retum unsatisfied of an exeeution 
issued to the sher’ff of the county in 
which the Judgment was rendered 
shows that the Judgment creditor has 
exhausted his legal remedies, and en- 
tltles him to proceed in equity wlth¬ 
out issulng an exeeution to the co\in- 
ty wherein such assets are situated. 
—^Embree v. Reeve, 6 Humphr. 37. 

65. N.Y.—<3oe v. Whltbeck, H Faige 
42. 

16 aj. p 1397 note 75. ! 

59. D.C.—Clark v. Walter T. Brad- 
ley Coal, etc., Co., 6 App.I>.C. 437. 
Mich.—Wilson v. Addison, 87 N.W. 
109, 127 Mich. 680. 

G% U.S.—^Harkin v. Brundage, 111., 
48 S.Ct. 268, 276 US. 36, 72 LEJ. 
457, reverslng, C.C,A., 13 P.2d 617, 
certiorari granted 47 S.Ct, 237, 273 
U.S. 682, 71 LEJ. 838--Motlow v. 
Southern Holding & Securities Cor¬ 
poration, C.C.A.MO., 96 P.2d 721, 
119 A.L.R. 1331, certiorari denied 
59 S.Ct 68, 306 U.S. 609, 83 L.Ed. 
388—Commercial Trust Co. v. Chat- 
tanooga Ry. '& Light Co., D.C.Tenn., 
281 F. 856. 

Cal.—^Israel v. Bryan, 197 P. 121, 62 
Cal.App. 66. 

Colo.—Shuck V. Quackenbush, 227 P. 

1041, 76 Colo. 592, 38 A.LR, 269. 
Fla.—^Holly v. Galnesville Nat Bank, 
86 So. 444, 80 Fla. 623. 
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111.—^Bimey v. Solomon, 181 N.E. 318, 
348 111. 410—Chicago Title & Trust 
Co. V. Provol, 282 111.App. 173—WoJ- 
tas V. Rachel, 207 111.App. 148— 
Clark V. G. A. Ball-Boaring Mfg. Co., 

246 111 App. 679—National Plumb- 
ing & Heatipg Supply Co. v. Illi-’ 
nois Wood Preservlng Co., 229 IU. 
Aijp. 69—Meusel v. Bock, 234 111. 
App. 455. 

Mass.—^First Nat Bank v. Nichols, 
200 N.E. 869. 

Mich.—^Van Buren v. Armstrong-Jcw- 
ell Const Co., 226 N.W. 213, 214, 

247 Mich. 622, quotlng Oorpns Ju¬ 
ris—Comstock v. Horton, 209 N.W. 
179, 235 Mich. 282. 

Mo.—0’Connell v. Smlth, App,, 131 S. 
W.2d 730. 

N.T.—^Parjeon v. Fulton Securities 
Co., 233 N.T.S. 677. 236 App.Div. 
541. 

Or.—Ruth V, Cox, 201 P. 371, 134 Or. 

200 . 

W.Va.—Lewis v. Flsher, 171 S.B. 106, 

. 114 W.Va. 151. 

15 C.J. p 1397 note 78, p. 1400 note 
11 [b]. 

Presumption as to return before suit 
see Infra § 69. 

Return of exeeution generally see the 
C.J.S. title Exeeutions §§ 314-330, 
also 23 C.J, p 791 note 47 et seq. 
Suit after retum but before flUag 
thereof 

An Indoraement by a deputy sher- 
iff on an exeeution, after more than 
sixty days from its issue, of a retum 
of no property, and a dellvery of the 
same by him to the officer In charge 
of the shenfif s office to be flled, is a 
sufficient retum to sustaln a cred- 
itors' suit coxnmenced on that day, 
although the retum Is not filed with 
the county clerk until the next day. 
—^Iselln V. Henleln, 7 N.T.Clv.Proc. 
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Return on alias execution. After an exccu- 
tion has been issued and returned unsatisfied, the 
issnance of an alias execution does not operate 
against the right of complainant to file a creditors* 
bill,®^ unless it appears that the sheriff has levied 
or can levy the alias execution on property suffi¬ 
cient to satisfy the judgment, it being immaterial 
that the alias execution has been levied on property 
insufficient in value.62 

Where an execution is issued to the proper coun- 
ty and retumed nulla bona, it is no defense to a 
creditors' bili founded thereon that an execution 
has been issued to another county and not re- 
turned.^s However, where a fieri facias is levied 
on property of the debtor, and thereafter suc¬ 
cessive venditioni exponas with fieri facias clauses 
are issued and returned “stayed by the complain¬ 
ant,” the return unsatisfied of an execution issued 
to another county is not sufficient to confer juris- 
diction.®^ 

(2) Sufficiency of Return 

To oupport a creditors’ sulti the return of the execu¬ 
tion must be property made; it must be made In good 
faith, by the proper offlcer, to the proper court and with- 
in the proper time. 

As a condition precedent to the maintenance of 
a creditors* suit, a proper return of the execution 
must be made.^5 The return must show prima facie 
that the creditor has exhausted his legal remedies,®® 
The return must be broad enough to disclose or 
show that defendant has no property of any kind. 
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real or personal, out of which the execution can be 
satisfied,®*^ and must be such as, if untrue, would 
render the officer liaWe for a false return.®® 

A personal demand on defendant in the execu¬ 
tion for payment thereof, or of property out of 
which to make it, is not essential to the validity 
of the return.®® A retum of an execution against 
several defendants stating generally that they had 
no property out of which the execution could be 
collected, without particularly stating that neither 
of them had such property, is sufficient to show 
that the execution could not be made out of joint or 
separate property of defendants.*^® 

Good faith. The object of requiring the is- 
suance and retum unsatisfied of an execution be¬ 
ing to show that complainant has no remedy at 
law, the return of the execution unsatisfied must 
be made in good faith and because defendant has 
no property out of which to make it, and a return 
for any other reason is not sufficient.*^! The return 
of an execution unsatisfied is insufficient where 
made pursuant to the direction of plaintiff in the 
execution,72 without any effort made by the offi¬ 
cer to -collect the execution or find property on 
which to levy it.7S On the other hand, the cred¬ 
itors’ right to maintain the bili is not afifected by 
the fact that there was property which might have 
been seized, unless plaintiff knew of its existence^ 
and omitted to act on such knowledg^e.^^ Further- 
more,’it has been held that the fact that plaintiff 
in the execution did not direct the sheriff to levy 
on certain property belonging to defendant, of 


481, 16 Abb.N.Cas. 73, 2 How.Pr.N.S. 
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61. N.T.—Thoxnas v. McEwen, 11 
Paiee 131. 

15 C. J. p 1398 note 80. 

62. N.T.—Storm v. Badger, 8 Palge 
180. 

16 C.J. p 1898 note 81. 

63. N.T.—Cuyler v. Moreland, 6 
Palge 273. 

However, where there were two 
executions issued, one to the county 
of defendanfs resldence and the 
other to another county, it was held 
that a creditors' bili could not be 
znaintained except on an allegation 
of the return of both executions un- 
satlsfled, unless it was also alleged 
that some fraudulent obstruction to 
the collection of the second execu¬ 
tion was interposed, or that the 
property of defendant in such coun¬ 
ty would in any event be Insufficient 
to pay the Judgment.—^Willis v. 
Moore, Clarke, N.T., 160. 

N.C.—Canaday v. Nuttall, 37 N. 
C. 266. 

210. J.S.-69 


eSi 111.—Hart V. Oliver, 129 N.E. 
833, 296 111. 209. 

Irregularity or invalidity as a de¬ 
fense see infra 5 51. 

66. 111.—Hart v. Oliver, supra. 

67- 111,—^Hart v. Oliver, supra. 

16 C.J. p 1398 note 85. 

Betnxa of levy on eanlty 
A return of no personal property, 
and a levy on an equitable interest in 
land, or on land in which defendant 
has only an equity, is a retum of the 
execution unsatisfied, the levy on the 
eQulty being a nuUity.—House v. 
Swanson, 7 Helsk., Tenn., 32. 

68. 111.—Hart v. Oliver, 129 N.E. 
833, 296 IlL 209. 

Mich.—^Williams v. Hubbard, Walk. 
28. 

69. 111.—^Relnhardt v. Kennedy, 106 
IlLApp. 96—Thompson v. Marsh, 61 
lll-App. 269. 

7a N.T.—^Austin v. Figueira» 7 
Paige 56. 

15 C.J. p 1399 note 88. 
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71- IT.S.—Bassett v. Orr, C.C.Wls., 
2 F.Cas.No.1,096. 7 Biss. 296. 

15 C.J. p 1399 note 90, p 1400 note 
8 [dl. 

73b Mich.—Wharton v. Fitch, Walk. 
143—Williams v. Hubbard, Walk. 
28. 

73- 111.—Scheubert v. Honel, 38 N.E. 
913, 152 111. 318, afflrmlng 50 111. 
App. 597. 

15 C.J. p 1399 note 92. 

74. N.T.—Meyer v. Mohr, 24 N.T. 
Super. 833, 19 Abb.Pr. 299. 

16 C.J. p 1399 note 93. 

Xn Ohlo, under Code § 458, provid- 
ing that any equitable Interest of a 
Judgment debtor shall be subject to 
the payment of the Judgment 'When 
a Judgment debtor has not personal 
or real property subject to levy on 
execution," the court must dlsmiss 
the bill whenever it is shown or ad- 
mitted by plaintifC that the debtor 
has sufficient property llable to exe¬ 
cution to satisfy the Judgment.—^Lee 
v. Harback, 2 Ohio Dec. (Reprlnt) 
361, 2 WestL.Month. 627. 



CREDITOBS^ SUIT8 


21 C.J.8. 


§ 47 

which plaintiff knew, is no defense to a but 

there is authority to the contrary.'^® 

By whom made. A return of nulla bona made 
by a deputy sheriff is sufficient, where it does not 
appear that his authority is not coextensive with 
the territorial boundaries of the county.77 

To what court. Where a judgment is docketed 
in another county, a creditors’ bili may not be 
sustained on return of the execution to the clerk’s 
office of that county, where the statute requires that 
it be duly retumed to the court from which it is- 

Time for refwrn. As may be seen in subdivision 
c (1) of this section, the execution must be retum¬ 
ed unsatisfied in whole or in part prior to the filing 
bf the bili. A return of the execution on the re- 
tum day named therein is a good one but a re- 
tum may not be made after one of several joint 
judgment defendants has paid the judgment and 
it has been assigned to him.®® 

As a general rule, a creditor may base his suit; 
on a return made before the return day, or before 
the lapse of the entire time within which by stat¬ 
ute the sheriff may hold the execution in his 
hands, where the bili is not filed until after that 
time, and where the sheriff takes on himself the 
responsibility of retuming the execution within 
such time, having satisfied himself that defendant 
has no property out of which to make the money.®i 
This rule does not prevail in ali States, howeVer;®^ 
and it has been held that the creditor may not 


file his bili before the return day named in the 
execution, even where the execution has been ac- 
tually retumed before that day,®® although there is 
authority to the contrary.®^ 

(3) Operation and Effect 

In a creditore’ suit the return of an execution un- 
satlsfled Is prima facie, sufflclent and ordinarlly con- 
clueive evidence that defendant is without property sub- 
Ject to execution. 

The retum by the officer of an execution nulla 
bona is prima facie and sufficient evidence that de¬ 
fendant has no property subject to levy at that time, 
so as to authorize a creditors' bili based on the 
judgment on which the execution issued,®® especial- 
ly where the answer admits that such is the effect 
of .the retum,®® and dispenses with proof that the 
debtor is without property other than that which 
the creditor seeks to reach by his bill.®^ 

Ordinarily, such a retum is conclusive evidence 
of the exhaustion of legal remedies and the neces- 
sity for resort to a court of equity, when it is good 
on its face and is not made collusively,®® and, as is 
shown in § 51 infra, such a retum ordinarily may 
not be attacked collaterally. 

§ 48. Supplementary Proceedings 

A creditor need not first resort to supplementary pro- 
ceedings in order to file a creditors’ blll where such pro- 
ceedings merely provide a cumulative remedy. 

Where statutory proceedings supplementary to 
execution are regarded as cumulative only, see § 


7& Mich.—^Albany City Bank v. 

Dorr, Walk. 317. 

15 C.J. P 1399 note 94. 

76b U.S.—^Merchants’ Nat. Bank v. 

Sabln, C.C.Minii., 34 F. 492. 

15 G.jr. p 1399 note 95. 

77. Ky.—^Dana v. Banks, 5 J,J. 
' Marsk. 219. 

Ta. N.T.—Winslow v. Pltkin. 1 
Barb.Ch. 402. 

Xn Xeataol^, to rive a cltcuit 
court Irirlsdlction of a suit to subject 
real property to a judgment of aii in¬ 
ferior court, there must be a retum 
of "no property,’* not only on an exe¬ 
cution from the inferior court. but 
also on an execution from the ci]> 
cuit court.—Alexander v. Mullins, 16 
Ky-U SI. 

7». Mlch.—WilHams v. Hubbard, 1 
Mich. 446. 

N.T.—Williams v. Hosreboom, 8 
Palge 469. 

80. N.T.—Boatwlck v. Scott, 40 Hun 

212 . 

80» U.S.—^Bassett v. Orr, C.C.W1S., 2 
F.Cas.No.X,096, 7 Biaft, 296. 

15 G.J. p 140D note 8. 


82. Mich.—^Mauch Chunk Second 
Nat. Bank v. Dwight, 47 N.W. 111, 
83 Mich. 192. 

15 C.J, p 1400 note 4. 

88, Mich.—^Mauch Chunk Second 
Nat. Bank v. Dwight, supra, 

15 C.J. p 1400 note 6. 

84. U.S.—Bassett v. Orr. C.aWla., 
2 F.Cas.No.1.095. 7 Biss. 296. 

15 C.J. p 1400 note 6. 

85. Ky.—Slpple V, Catron, 266 S.W. 
491. 205 Ky. 81. 

Or.—^American Bank v. Fort Orford 
Cedar Products Oo., 12 P.2d 1014, 
1916, 140 Or. 138, olting Corpus 

N.T.—Taylor v. imsworth Bldg. Cor¬ 
poration, 183 N.T.S. 394, afllrmed 
190 N.T.S. 954. 

16 C.J. p 1400 notes 8, 11 [a], p 
1411 note 76 [a]. 

88. Tenn.—Turley ▼. Tayior, 8 Lea 
171. 

87. Colo.—Groddard v. Flshel- 

Schlichten Importing Co., 48 P. 
279, 9 CoIoAlPp. 806. 
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88- Mich.—^Van Buren v. Arm- 
strong-Jewell Const. Co., 226 N.W. 
213, 214, 247 Mich. 622, citing 

Corpus Juris. 

Mo.—0*Connell v. Smith, App., 131 
S.W.2d 730. 

16 C.J. p 1400 note 11. 
Concluslveness of return generally 
see the C.J.S. title Executions § 
329, also 23 C.J. p' 805 note 5 et 
seg. 

Betam, based. on, debtor^s statement 
Where wi offlcer retums an execu¬ 
tion nulla bona on the statemenf of 
defendant that he has no property 
or money, defendant cannot after- 
ward contradici the return by show- 
ing that he had property. 

IU.—^Lewls V. Lamphere, 79 IU. 187. 
N.T.—Glllett V. Staples, 16 Hun 687. 

SherllPs retnm estabUsbes what 
it certifles, unless It wajg prdcured by 
a colluaion between the creditor and 
sheriff, or there was an intentional 
omisslon to enforce the execution.— 
Taylor v. Bllsworth Bldg. Corpora¬ 
tion, 188 N.T.S. 894, afllrmed 190 N. 
T.S. 964. 
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S supra, a creditors' bili may be maintained without 
fifst resorting to the statutory proceeding.89 

In some jurisdictions, the creditor must first re- 
sort to supplementary proceedings,®® unless such 
proceedings will not afford an adequate remedy.^^ 

§ 49. Resort to Collateral Security 

The airthorltles are In conflict on the question ae to 
whether a creditor must resort to collateral security 
as a condition precedent to filing a credltors’ blll. 

In some jurisdictions, it has been held that a 
creditor may maintain a bili in equity without first 
pursuing his remedies under a mortgage by which 
his debt is secured;®^ but it has been also held 
that where a creditor has security for his debt, he 
must first exhaust such security in order to ob- 
tain relief in equity.^ 3 

§ 50. Exhausting Legal Remedies after Suit 
Brought 

As is shown in § 67 infra, where jurisdiction 
does not exist at the time of the filing of a credi- 
tors' bili because of the want of judgment or ex- 
ecution, the defect cannot be cured by the subsen 
quent recovery of a judgment or the issuance and 
retum unsatisfied of execution thereon and the set- 
ting up of such facts in a supplemental bili. 

It may be observed in § 43 b (2) supra, however, 
that by reason of statute in some jurisdictions a 


pending actioh at law is' sufficient to 'maintain a 
creditors’ bili, although no final decree ih equi¬ 
ty may be rendered imtil judgment at law has 
been entered. 

§ 51. Defenses 

Ordinarfly, In the absence of walver, anything tend- 
Ing to defeat the suit may be shown In defense to credl- 
tors* suits, but the Judgment or return of execution Is not 
open to contradiction or impeachment. 

Ordinarily, anything tending to defeat the suit 
may be shown in defense to creditors’ suits.^^ 
However, in an action against a person alleged 
to have property of the judgment debtor or to be 
indebted to him, alleged facts will not constitute a 
defense where they would not have been a defense 
in an action by the judgment debtor.^® 

A judgment rendered by a court having juris¬ 
diction of the parties and the subject matter, un¬ 
less r.eversed or annulled in some direct pro- 
ceeding, is not open to contradiction or impeach¬ 
ment in respect of its validity, verity, or binding 
effect in a creditors’ suit based thereon.® ® Ordi¬ 
narily, the fact that the execution was not issued 
and retumed in conformity with statutory re- 
quirements cannot be taken advantage of in pro¬ 
ceedings on a creditors* bili founded on such ex- 
ecution,®*^ and the return of execution, as re- 
gards its conclusiveness, is govemed by the same 
rule as the execution, and is presumed to be regu- 


89. Neb.—ChamberlfiLin Banking 
House V. Turner-Prazler Mercan- 
tile Co., 92 N.W. 172, 66 Neb. 48. 

S.D.—^Meyer Boot, etc., Co. v. Shenk- 
berg Co.. 80 N.W. 126, 11 S.D. 620. 
Supplementary proceedings as sub¬ 
stitute for credltors’ blll see the 
C.J.S. tltle Bxecutlons § 345, also 
28 C.J. P 827 notes 55-57. 

90. Cal.—^Henderson v. D. S. Den- 
ehy Mercantile Co., 191 P. 558, 48 
CaLApp. 41. 

91. Cal.—Bond v. Buigheroni, 8 P. 
2d 130, 215 Cal. 7—Phillips v. 
Price, 94 P. 617, 153 Cal. 146— 
Rapp V. Whittler, 45 P. 703, 113 
Cal. 429—^Henderson v. D. S. Ben- 
ehy Mercantile Co., 191 P. 658, 48 
CaLApp. 41—Smlth v. Lehfeldt, 179 
P. 724, 39 CaLApp. 791—^Bonner v. 
Lehfeldt, 179 P. 722, 89 Cal.App. 
649. 

98. N.Y.—^Palmer v. Foote, 7 Palge 
487. 

16 C.J. p 1888 note 66. 

93. 111.—^Preston v. Colby, 4 N.B. 
376, 117 111. 477, 

15 aj. p 1888 note 67. 

94 . Faots oonstltutiag defense 

(1) Mortgagee cannot under stat¬ 
ute reach and apply, to satlsfy bal- 


ance due on mortgage debt, mort- 
gagor’s rlght to require grantee, as- 
suming mortgage, to pay mortgage 
debt, where mortgagor's indebtedness 
to mortgagee could not he estab- 
llshed because of formeris dlscharge 
In bankruptcy.—^Bloch v. Budlah, 180 
N.B. 729, 279 Mass. 102. 

(2) Grantee, sued by Judgment 
creditors of his grantor^s covendee 
for half interest in land conveyed, 
could Show that debtor never ratified 
purchase, and disavowed or repudi- 
ated it within reasonable time.—Ope- 
lousas-St. Landry Bank & Trust Co. 
V. Bruner, 126 So. 507, 13 La.App. 
337. 

Faots not oonstitating defense 

(1) In generaL 

Ky.—^Robertson v. Stewart & Spring, 

2 B.Mon. 321. 

Ohlo.—Gibbon v. Dougherty, 10 Ohio 

St. 365. 

(2) National bank's vlolation of 
statute prohiblting It from taking 
mortgage to secure new loan was 
held no defense to Its asslgnee’s suit 
to apply boiTOwer’s interest in cer- 
taln fund to payment of note as- 
signed to bank wlth mortgage as 
security for nominal payee's note.— 
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Westmlnster Nat Bank v. Grausteln, 
170 N.B. 621, 270 Mass. 666, certio¬ 
rari denied Grausteln v. Westmlnster 
Nat. Bank, 51 S.Ct. 80, 282 IT.S. 876, 
75 L.Ed. 778. 

(3) That a deposltary does not 
clalm title to a fund does not pre- 
clude the maintenance of a judgment 
creditors' action where others clalm 
the fund adversely.—^Bond v. Buig¬ 
heroni, 8 P.2d 130, 215 Cal. 7. 

(4) It is ho defense that one of 
the creditors has taken out a capias 
ad satisfaciendum and has caused 
the arrest of the debtor thereon 
where the. debtor has applled for the 
benefit of the Insolvent Debtor's Act. 
—^Brandon v. Gowing, 6 Rlch.Bq. 6. 

96b CaL—Travls Glass Co. v. Ibbet- 
son, 200 P. 595, 186 CaL 724. 

96- Ky.—^Havens v. Ahlering, 97 S. 

W. 344, 29 Ky.L.. 1266. 

16 C.J. p 1410 note 69. 

Collateral attack generally see the 
C.J.S. title Judgments §§ 401-435, 
also 34 C.J. p 511 note 46—p 667 
note 71. 

97. D.C.—Branham v. Johnson^ 86 
P.2d 807, 66 App.D.a 280. 

15 C.J. p 1410 note 73. 
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lar; objections thercto should be made to the court 
in which the judgment was recovered.^^ However, 
the fact that the Judgment, on which the creditors' 
suit is based, is void is a good defense to such 
suit.99 

Where a bank which is a party to a creditors’ 
bili against a depositor pays the deposit to him, 
it is subrogated to his rights and may avail it- 
sclf of any defense existing in his behalf.^ 

Waiver. A defense to creditors' suits may be 
waived, as by not setting it up in the answer.2 

§ 52. Limitations and Laches 

A credltors' suit may be barred by Hmitatlons or 
laches, the time beginning to run ordfnarlly from the re- 
turn of execution nulla bona. 

A creditors’ suit must be brought within the time 
allowed by the statute of limitations.^ Ordinarily, 
untii judgment has been obtained at law and ex¬ 
ecution has been retumed nulla bona, the right to 
file a creditors* bili does not accrue, and hence the 
statute of limitations begins to run only from that 
time.^ Although there is authority to the con- 
trary,5 the general rule is that where the suit is in 
reality for the benefit of ali persons interested pro- 
vided they come in and make themselves parties, 
the statute of limitations applies to the time of 
the institution of the suit and not to the time of 
intervention.® However, where a bili filed on be- 
half of an individual creditor is afterward amend- 
ed to state that it is filed on behalf of all credi- 
tors who may come in, a creditor whose claim is 
barred at the time of the amendment cannot come 


in under the bill.^ 

The defense of the statute of limitations may be 
set up by any party to the proceeding;^ and it has 
been held that the statute may be set up at any time 
before the master makes his report, and even there- 
after on exceptions, unless the party has done some 
act or stands by and permits some act to be done 
which necessarily implies a waiver of that defense 
on his part® 

Laches. Where plaintiff is guilty of laches he 
will be .precluded from maintaining a creditors* 
suit.iO 

§ 53. Jurisdiction and Venue 

a. Jurisdiction 

b. Venue 

a. JurisdictioiL 

Creditors' suits should ordinarily be brought In equity 
and the amount involved must be within the Jurisdiction- 
al amounts that may be fixed by statutory or constltu- 
tional provislons. 

A creditors’ suit being one of equitable cogni- 
zance, as shown supra § 1, it follows that, in the 
'absence of any statute to the contrary, the bili 
should be filed in a court of equity jurisdiction. 

A court is not deprived of jurisdiction because the 
creditor originally filing the bili was not entitled 
to relief where it had acquired jurisdiction of valid 
claims by intervention of other creditors.^2 

Where a judgment is obtained in a federal court, 
such court will entertain a creditors* bili brought 
by the judgment debtor.i® 


96. N.T.—Taylor v. Ellsworth Bldgr. 
Corporation» 183 N.Y.S. 894, af- 
flrmed 190 N.Y.S. 964. 

16 C.J. p 1410 note 74. 

99. IlL—^Anderson v. Hawhe, 3 N.E. 
666, 115 111. 33. 

1. N.Y.—^A. T. Albro Co. v. Fountain, 
57 N.B. 72, 162 N.Y. 498, reverslng 
44 N.Y.S. 160, 16 App.Div. 361. 

S. Mass.—Coral Gables v. Beerman, 
5 N.E.2d 554. 

3. lowa.—^Bankers Trust Co. v. 
Garver. 268 N.W. 668, 222 lowa 
196. 

N.Y.—^Bergmann v. Lord, 86 N. 
E. 828. 194 N.Y. 70. 

15 C.J. p 1409 note 61. 

S. Md.—Hali V. Rldgely, 38 Md. 
308. 

15 C.J. p 1409 note 62. 

e. U.S.—^Rlchmond v. Irons, Hl., 7 
S.Ct. 788, 121 U.S. 27, 80 L.Ed. 
864—^Marsh v. United States, C.C. 
A.Va., 97 F.2d 327, 330, cltlng Cor¬ 
pus Jnzls—^Newgass v. Atlantic & 
D, R. Co., aC.Va., 72 F. 712. 


Mont—State v. Uistrict Court of 
First Judlcial DIst., 300 P. 544, 
546, 90 Mont 213, Quoting Corpus 
Jusds. 

15 C.J. p 1409 note 63. 

7. N.Y.—Cunningham v. Peli, 6 
Paige 665. 

& Md.—^Hall V. Ridgely, 83 Md. 
308. 

15 C.J. p 1409 note 66. 

9. Md.—Hali V. Ridgely, 83 Md. 
308. 

10. U.S.—^Burton v. Roos, D.C.Tex., 
20 P.Supp. 76, affirmed, C.C.A., 
Texas Co. v. Roos, 93 P.2d 380. 

111.—See In re Dyer*s Estate, 201 111. 
App. 183. 

15 C.J. p 1409 note 68. 
liaolies held uot to exist 

(1) In general.—Scholtz v. Hazard, 
191 P. 123, 68 Colo. 343—^16 C.J. p 
1409 note 68 [d]. 

(2) Creditors of owner of estate in 
remalnder, who for more than seven 
years failed to institute any proceed- 
ings to subject property thereof to 
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the satisfaction of their claims were 
held not barred by laches, the exist- 
ence of the life estate being a suffi¬ 
cient excuse for delay.—Pield v. 
Tyner, 261 S.W. 36. 163 Ark. 373. 

11. Mo.—Kinsella v. Marquette-Eas- 
ton Flnance- Corporation, App., 28 
S.W.2d 427. 

15 C.J. p 1411 note 83 [a]. 

Probate court 

Ordinarily, creditors' suits cannot 
be maintained in probate courts.— 
Moseley v. Moseley, 132 N.B. 417, 240 
Mass. 1—24 C.J. p 455 note 81 [e]. 
Estoppel 

In suit to apply stock for llability 
on notes, defendant who admitted 
ownlng two shares of stock in Corpo¬ 
ration named in bili could not deny 
lurisdlction of equity court to hear 
suit.—Coral Gables v. Beerman, 
Mass., 5 N.E.2d 654. 

12. Va.—Chaney y. Klbler, 198 S.B. 
877, 171 Va. 194. 

13. U.S.—^Hudson v. Wood, C.C.Ky., 
119 F. 764—Burt v. Keyes, C.C. 
Ohio, 4 F.Ca8.No.2,212, 1 Fllpp. 61. 
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JurisdicHonal amount By constitutional or stat- 
utory provisions, the jurisdiction of the lower fed- 
eral courts and of particular lower courts of some 
of the States is dependent on the amount in con- 
troversy, and where a minimum amount is thus fix- 
ed, the court cannot entertain a creditors* bili in- 
volving a less amount and where a maximum 
amount is fixed, the court has no jurisdiction of a 
bili involving a greater arnount^^ It has been 
held that, if either the amount of complainant^s 
judgment or the amount of defendant*s property is 
insufficient, the bili will not be sustained.^^ Two or 
more creditors who have obtained judgments on 
which executions have been retumed nulla bona 
may join in a creditors* suit for the purpose of giv- 
ing the court jurisdiction, where the aggregate of 
their debts exceeds the minimum jurisdictional 
amount, although their individual claims are less 
than such amount,!^ and in a federal court it has 
been held sufficient if the judgment of one of the 
plaintiffs exceeds the jurisdictional minimum, and 
other creditors having claims of the same general 
character, although insufficient in amount, may 
unite or intervene.^* 

In some States, however, the courts have juris¬ 
diction regardless of the amount of complainant*s 
demand,^^ although it has been held that the court 
will not entertain jurisdiction where the amount of 
complainant*s claim is trifling;^® or where the 


§ 53 

value of the property sought to be reached does not 
exceed the amount of lien debts, and an injunction 
would be fruitless.2i 

b. Venue 

A creditors’ suit must be brought wlthfn the foruirt' 
prescrfbed by applicable constitutional or statutory pro¬ 
visions. 

A creditors* suit must be brought within the 
forum prescribed by applicable constitutional or 
statutory provisions.^2 While, under some stat- 
utes, the assignee of a judgment may file a bili in 
the coimty in which he resides,23 under other stat- 
utes a creditors* suit may be maintained either in 
the county in which the judgment was rendered or 
in the county in which defendant resides or is sum- 

moned.24 

It has been held that, in the absence of statute pre- 
scribing the county in which equitable proceedings 
shall be commenced, a creditors’ suit should be filed 
in the county where one of the creditors resides, 
if both reside within the state; but that if plaintiff 
does not reside within the state, the bili may be 
brought in any county.^5 It has been held also that 
the courts of a particular county have jurisdiction 
where one of the defendants resides therein,^^ or 
where the property sought to be subjected is situat- 
ed there.27 It has been held in the federal courts 
that a creditors’ bili may be filed by an alien plain¬ 
tiff in the district of the situs of the property, al- 


Charaeter and sufflciency of Juder- 
xnent see supra § 46. 

Diverslty of cltlzenship: 

Intervention as affectinsr Judisdic- 
tion see Federal Courts S 69, 
also 26 C.J. p 764 note 11-p 766 
note 19. 

Time as of which Jurisdiction de- 
termined see Federal Courts S 
67, also 26 C.J. p 748 note 59-p 
749 note 69. 

14. Tenn.—^Pierce v. Bowers, 8 Baxt. 
363. 

15 C.J. p 1411 note 91. 

15. Ohio.—Devou v. Simpson, 1 
Handy 667, 12 Ohio Dec. (Reprint) 
287. 

Tex.—Cleveland v. Peoples' Nat 
Bank. Civ.App.. 49 S.W. 623. - 

16. N.T.—Shepard v. Walker, 7 
How.Pr. 46—Smets v. Williams, 4 
Palge 364. 

17. N.T.—Dlx v. Briggs, 9 Paige 
696. 

15 C.J. p 1411 note 94. 
la. U.S.-—Hult V. Bidwell, Ga., 151 
F. 663, 81 C.C.A. 43, afflrmed 103 
F. 362, and appeal dismlssed 29 
S.Ct 694, 214 U.S. 628, 63 L..£ld. 
1069. 

Patent intenest 

If the amount In controversy ia too 


small to bring the case within the 
Jurisdiction of a federal court, it 
cannot assume Jurisdiction merely 
because the object of the bili is to 
reach an interest of the debtor in a 
patent.—^Ryan v. Lee, C.C.Mo., 10 F. 
917. 

19- Ky.—Bryant v. Bryant, 20 S.W. 

270, 14 Ky.L. 368. 

15 C.J. p 1412 note 97. 

20. Or.—^Hamburger v, Grant, 8 Or. 
181. 

15 C.J. p 1412 note 98. 

21. Ga—^Bamwell v. Wofford, 67 
Ga 50. 

22. Bealty outslde oonuty 

Under statutes permltting actlons 
relatmg to a parcel of land situated 
in two countles to be brought In 
either county, etc., a court has no 
Jurisdiction, in a judgment cred¬ 
itores suit, over land located wholly 
in another county.—^French v. Buf- 
fatt, 33 S.W.2d 92, 161 Tenn. 500. 

To ooUect from teatamentary tmat 
A creditors' suit to colle ct a Judg¬ 
ment from income payable under tes- 
tamentary trust was not to establish 
“a money demand against the estate’* 
within a statute requiring suit to be 
brought in the county in which the 
estate is being administered; nor 
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one '*to annui or suspend provisions 
of a will,” within a statute provlding 
that proceeding to annui provisions 
of a will shall he before the court 
probatlng same.—^Nunn v. Tltche- 
Goettinger Co., Tex.Cozn.App., 196 S. 
W. 890, afflrmed, Civ.App., 245 S.W. 
421, 

23. Mich,—^Rankin v. Rothschild, 43 
N.W. 1077, 78 Mlch. 10. 

24. Ky.—^Bramhlett v. Couch, 105 S. 
W. 460, 32 Ky.L. 311. 

16 C.J. p 1412 note 7. 

Several defendaatB 
Under a code provislon that equlty 
cases shall be tried in the county 
of the resldence of the defendant 
against whom substantial rellef Is 
prayed, if this requirement is satis- 
fled as to one defendant, it is Imma- 
terial that another defendant resides 
in another county.—Bryant v. Thom- 
as, 84 S.E. 739, 143 Ga. 217—Kmger 
V. Walker, 36 S.B. 794, 111 Ga. 383. 

25. N.H.—^Bay State Iron Co. v. 
Goodall, 39 N.H. 223. 76 Am.D. 
219. 

2B. Va.—Clayton v. Henley, 32 Gratt. 
66, 73 Va. 66. 

27. Va.—Clayton v. Henley, supra. 



i'54 


CREDITOBS^ 8UITS 


21 C.J.S. 


though defendants may be residents of another dis- 
trict.28 

§ 54. Parties in General 

AII persons whose rights may be affected by the de- 
cpee to be made In a creditore' suit ehouid be made 
parties. 

Although ali persons whose rights may be affect¬ 
ed by the dccree to be made in a creditors’ suit are 
necessary parties,^® the action of the court in pro- 
ceeding without such parties is erroneous, but not 
void.30 The court may, if necessary to a proper 
decision, require lienholders to be made formal 
parties, although their debts have been reported 
as liens by the commissioner.^i Although a judg- 
ment at law is recovered in the name of one to the 
use of another, yet a creditors* bili cannot be brought 
by the use plaintiff in the same way, but the per- 
son to whose use the bili is filed must be made a 
party to the suit.32 

Parties to creditors’ suits by creditors of a Cor¬ 
poration see the title Corporations § 1439. 

§ 55. Plaintiffs in General 

A creditor of a Ilving debtor may file a bili In behalf 
of himself alone where he does not seek enforcement of 
any trust for the benefit of creditors; and several credi¬ 
tors having distinet clalms may Jein in a creditors' bili. 

In general, where the creditor of a living debtor 
resorts to equity because of the inadequa(gr of his 
remedy at law, as in suits to subject property not 
reachable by exeeution, and not for the enforce¬ 
ment of any trust for the benefit of creditors, he 
may file the bili in behalf of himself alone, 


although the usual and the better practice in such 
cases is for plaintiff to sue on behalf of himself and 
other creditors of the same class, as shown infra § 
56. A bili by a single creditor, although filed on 
behalf of himself only, may, by an order conven- 
ing all the creditors and directing the statement of 
proper accounts, be converted into a creditors' suit, 
and it will be regarded as such from the time such 
order of reference is made,34 provided the court 
had jurisdiction of thi single creditores suit.36 

Joinder of plaintiffs. It is well settled that cred¬ 
itors of the same debtor, each of whom is entitled 
to resqrt to equity, although their claims are sev¬ 
eral and distinet, may join in a creditors' bili,36 
provided all creditors so joining stand on the same 
footing and have judgment and exeeution retum- 
ed unsatisfied, where that is a prerequisite.37 

It has been held that both assignor and assignee 
of a claim or judgment are properS» and neces- 
sary33 parties to a creditors' bili; but in some States 
the assignor need not ordinarily be made a par- 
ty.40 

§ 56, -- Suing in Behalf of All 

One or more creditors may flie a 'bili in behalf of all 
creditors who may choose to come in, and it has been 
held that a creditor cannot, for his solo benefit, exercise 
rights which exist for the equal benefit of all creditors 
as >a class. 

One creditor may file a bili in behalf of himself 
and all other creditors in the same situation who 
may choose to come in and contribute to the ex¬ 
pense of the suit,4i where the beneficiaries are so 


38. TT.S.—^De Hierapolls v. Lawrence, 
C.C.N.T.. 99 F. 321. * 

29. U.S.—Cleveland Worsted Mills 
Co. V. Consolidated Textile Corpo¬ 
ration, C.C.A.Del., 292 F. 129. 

(ja.—Polhill V. Neal, 60 Ga. 146. 

15 C.J. p 1412 note 10. 

Trust ees 

Where lien creditor brougrht a gen¬ 
eral creditores bili and prayed for 
sale of debtores assets and all hold- 
ers of bonds secured by lien on debt- 
or^s assets intervened individually 
and proved' their claims, trustees 
holdlng title for purpose of satis- 
fying bonded indebtedness were 
“proper” but not “indispensable par¬ 
ties.”—Tenneasee Pub. Co. v. Carpen- 
ter, C.aA.Tenn., 100 F.2d 728, certio¬ 
rari denied 59 S.Ct. 776, 306 U.S. 669, 
83 li-Ud. 1056. 

'aa U.S.—^Dyer v. Stauffer, C.C.A. 
Ohio, 19 P.2d 922, certiorari denied 
48 S.Ct. 114, 276 U.S. 661, 72 UBd. 
421. 

aOL. W.Va.—Smith v. Parsons, 11 S. 
. B. 68. 38 W.Va. 644. 


33. W.Va.—^Kellam v. Sayre, 8 S.B. 
689. 30 W.Va. 198. 

331 U.S.—Jenkins Petroleum Proeess 
Co. V. Credit Alllance Corporation, 
C.C.A.Okl., 83 F.2d 632, 637, elting 
Corpus Jtirls. 

DeL—^Keller v. Wilson & Co., Ch., 194 
A. 45. 

Hawaii.—^Henry Waterhouse Trust 
Co. V. King, 83 Hawaii 1. 

Ind.—La Follett v. Akin, 36 Ind. 1. 

Tex.—Trinity Portland Cernent Co, v, 
Naylor, Civ.App„ 33 S.W.2d 863, 
error refused. 

16 C.J. p 1413 note 14, 

31. Va.—Sutherland v. Rasnake, 192 
S.EI. 695. 

15 C.J. p 1413 note 16. 

35. Va.—Sutherland v. RasnaAe, su¬ 
pra. 

36L Ark.—Wm. R Moore Dry Goods 
Co. V. Ford, 226 S.W. 320, 146 Ark. 
227, dissenting opinion 226 S.W. 

I 139, 146 Ark. 227. 
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Fla.—^Ratliff v. Nowery, 186 So. 896, 
897, 102 Fla. 1072, citing COrpns Ju- 

’ rls. 

16 C.J. p 1418 note 26. 

37. Fla.—^RatlifC v. Nowery, supra. 

Mich.—^McBride v. Wajnie Circuit 
Judge, 229 N.W. 493, 260 Mich. 1. 

16 C.J. p 1414 note 26. 

38l Mass.—Westminster Nat. Bank 
V. Graustein, 170 N.H. 621, 270 
Mass. 666, certiorari denied Grau¬ 
stein V. Westmlnster Nat. Bank, 61 
S.Ct. 80, 282 U.S. 876, 76 Li.Bd. 773. 

16 C.J. p 1414 note 28. 

39. Ky.—Cooper v. Gunn, 4 B.Mon. 
694. 

40. Mass.—Westmlnster Nat Bank 
V. Graustein, 170 N.H. 621, 270 
Mass. 665, certiorari denied Grau¬ 
stein V. Westmlnster Nat. Bank, 
61 S.Ct 80, 282 U.S. 876, 76 L.Bd. 
778. 

15 C.J. p i408 note 89, p 1414 note 30. 

41. U.S.—^Rlchmond. v. Irong. IlL, 
7 S.Ct 788, 121 U.S. 27, SO^I^Fd. 
864. 
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numerous that it would be impracticable to bring 
them all before the court,^^ provided the suit is 
in its nature one for the benefit of all the credi- 
tors,^^ for otherwise the other creditors are not 
entitled to share.44 So, two or more creditors may 
unite in suing for the benefit of themselves and 

all other creditors.-^® 

It has been held that a suit to subject lands to 
pa 3 rment of a judgment should be brought on be- 
half of complainant and all other judgment credi¬ 
tors, except those made defendants,^® and that one 
creditor cannot, for his sole-benefit, exercise rights 
which exist for the equal benefit of all creditors as 
a class.^*^ 

Under some statutes, one or more creditors rep- 
resenting one third in amount of the unsecured 
debts of an insolvent are necessary parties to a 
suit instituted under the statute; and where an 
ordinary bili is filed by parties representing less 
than one third of the debfs in amount, the defect 
cannot be cured by admitting new parties.^^ . 

§ 57. Defendants 

a. In general 

b. Judgment debtors 

c. Debtor of judgment debtor 

d. Judgment creditors and other lienors 

e. Trustees and cestuis que trust 

a. In General 

All persons interested In the subject matter of the suit 
who are not plaintiffs are proper and necessary parties 
defendant. 

As in other suits, the rule is that all persons in¬ 
terested in the subject matter of the suit who are 
not plaintiffs are proper and necessary parties de¬ 
fendant.^® Conversely, persons not interested need 


not be made parties.^O 

Naming a person in the caption of the bili as a 
defendant and serving him with process are not 
alone sufficient to constitute such person a party 
to the suit so as to authorize the granting of relief 
against him. An averment showing his interest in, 
and relation to, the subject matter of the suit 
and a prayer for relief against him are indispensa- 
ble, and the fact that such person files a so-called 
answer to the bili, claiming title to some of the 
property in suit, does not supply the lack of such 
averment or make such person a party.^^ So, 
where the debtor is made sole defendant, and he 
files an answer showing that a third person holds 
a prior deed of trust of the premis es, and the court 
orders such person to be made a party defendant, 
and that process be issued and served on him, which 
is done, such person is not thereby made a party 
defendant so as to authorize a decree against him, 
there being no allegations with reference to him 
in the bili, and no relief being prayed against 
him;52 nor is such person made a party defend¬ 
ant by the fact that the court, for the purpose of 
ascertaining all liens and their priorities, orders a 
reference of which such person is notified, since a 
decree directing all liens to be audited cannot make 
a trustee who holds the legal title a quasi party, 
nor the cestui que trust in a deed of trust, but only 
the undefined class of judgment creditors holding 
liens similar to complainant^s.®® 

Persons in possession of debior^s property, Ordi- 
narily, all persons in possession of the property of 
the debtor sought tq be reached are necessary par¬ 
ties to the suit.However, a clerk of the court in 
possession of a fund is neither a necessary nor prop¬ 
er party.®® 

Ccdwners and persons having interests in prop- 


Ark.—Wm. R. Moore Dry Goods Co. 
V. Ford, 225 S.W. 320, 146 Ark. 
227, dlssentlngr opinion 226 S.W. 
139, 146 Ark. 227. 

Del.—^Keller v. Wilson & Co., Ch., 
194 A. 45. 

Tex.—Staley-Wynne Oil Corporation 
V. International Shoe Co., Civ.App., 
91 S.W.2d 877, error dismissed— 
Trinity Portland Cernent Co. v. 
Naylor, Civ.App., 33 S.W.2d 853, 
error refused. 

15 C.J. p 1413 notes 16, 17. 

42. Pa.—^In re Thompson's Recelver- 
shlp, 25 Pa.Dist. 757, 44 Pa.Co. 518. 

16 C.J. p 1413 note 18. 

431 N.J.—lauch v. De Socarras, 39 
A. 381, 66 N.J.B!q. 524. 

44i N.J.—Whitney v. Robbins, 17 N. 
XEa. 360. 


45. Md.—^Birely v. Staley, 5 GUI & J. 
432, 25 Am.D. 303. 

N.T.—Lentilhon v. Moliat, 1 Bdw. 
451. 

46. W.Va.—^Blumbergr Bros. Co. v. 
King, 127 S.B. 47, 98 W.Va. 276. 

16 C.J. p 1413 note 21. 

47. N.J.—Central-Penn Nat. Bank v. 
New Jersey Fidellty & Piate Glass 
Ins. Co., 182 A. 262, 119 N.J.Eq. 
265. 

4a Ga.—^Maddox v. Lanier, 33 S.B. 
58, 107 Ga. 291. 

46. Colo.—^Ross V. Nichols, 138 P. 

1013, 26 Colo.App. 409. 

16 C.J. p 1414 note 32. 

50. Ibessee of land 

As a general rule, where proceed- 
ings are had to sell the fee In land, 

I it is not necessary to make the les- 
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see of the land a party.—Chaomait v. 
Plttsburgh & S. R. Co., 18 W.Va. 184. 

51. W.Va.—R. D. Johiison Milllng. 
Co. V. Read, 86 S.E. 726, 76 W.Va. 
667. 

52. W.Va,—McCoy v. Allen, 16 W.Va. 
724. 

531 W.Va.—^McCoy v. Allen, supra. 

54i Ala.—Spear v. Virginia-Carollna 
Chemical Corporation, 142 So. 33, 
34, 225 Ala. 17, clting Corpus Jti« 
rls. 

Ky.—Cassada v. First Nat. Bank, 106 
S.W.2d 149, 268 Ky. 373.* 

Ohlo.—Cleveland Nat. Bank v. Bur- 
roughs Land Co., 10 Ohlo App. 61- 
16 C.J. p 1416 note 60. 

55. Tenn.—Scott County Nat. Bank 
V. Robinson, 226 S.W. 218, 143 Tenn. 
356. 
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erty. Persons jointly interested with the debtor in 
property sought to be reached by a creditors' bili 
are not necessary parties, if the bili does not seek 
to affect their interests.^® So, the persons entitled 
to the reversion after the determination of an es- 
tate by the curtesy are not prbper parties defend¬ 
ant in a suit to subject such estate to a judgment 
cLgainst the tenant.^'^ Where, however, the answer 
shows that persons not before the court claim 
property in the debtor*s possession which the credi¬ 
tor attempts to reach, such persons or their repre- 
sentatives must be made parties before a decree can 
be had.58 

Grant^rs; assignees and grantees. Persons who 
have parted with their title to the property involved 
in a creditors* bili are not necessary parties there- 

in,59 

Save in exceptional cases,90 assignees, trans- 
ferees, or grantees of the property sought to be 
reached are proper and necessary parties to the 
bill.®^ However, where there have beea successive 
assignments, the intermediate assignees are not 
necessary parties, if no attack is made on the first 
assignment and no relief is sought against the in¬ 
termediate assignees.®^ 

Receiver or assignee. The court may grant leave 
to make a receiver a party defendant on a proper 
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showing,®® and where, pending a creditors' bili, 
bankruptcy proceedings are instituted against the 
debtor, and he makes a transfer of his property to 
an assignee, the assignee should be brought in.®4 

Minors and guardiams. On a creditors’ bili to 
reach a trust fund in which minors are interested, 
guardians ad litem may be appointed and are prop¬ 
er parties defendant.®® Minor heirs have been held 
necessary parties to a suit to sell property to sat- 
isfy the judgment,®® and it has been held that a 
suit to subject to the payment of debts of the in- 
sured the proceeds of life policies assigned by hitn 
to his wife and children cannot be brought against 
the curator of the minors, but must be brought 
against them directly, the title to an infantas estate 
being in the infant and not in the curator.®^ 

b. Judgment Bebtors 

Ordinarily, the Judgment debtor Is a necessary party 
defendant In an action to subject his equitable Ihterests 
to the payment of a judgment. 

Subject to some exceptions and qualifications,®® 
it is a general rule that the judgment debtor is a 
necessary party defendant in an action to subject 
his equitable interests to the payment of a judg¬ 
ment,®® even though he is a nouresident.*^® So, 
where there are several judgment debtors, all of 
them are necessary parties defendant,unless it 


50. lowa.—Cassady v. Grlmmelman, 
77 N.W. 1067, 108 lowa 696. 

15 C.J. p 1415 note 51. 

Waivsr of xlglit to na ona of savaral 
Althougrh. a creditor havlng reme¬ 
dies asralnst several persons, each 
equally responsible to hlm, may pro- 
ceed to enforce payment of his debt 
from either, and is not bound to 
proceed against all, yet he waives 
this right by convening all before 
the court and asking that the per¬ 
sons and subject of right chargea- 
ble with the debt shall be compelled 
to x>a7 it.—^Bentley v. Harris’ Adm*r, 
2 Gratt. 367, 43 Va. 367. 

67. D.C.—^Uhler v. Adams, 1 AppJD. 
a 392. 

sa N.Y.—Taylor v. Mills, 2 Bdw. 
318. 

59. Ala.—Southern R. Co. v. Hart- 
shom, 43 So. 583, 150 Ala. 217, 124 
AmuS.H. 68. 

m.—^Andrews v. Scott, 113 IlLApp. 
681, afttrmed 71 N.E. 1112, 211 111. 
612, 103 Am.S.R. 215. 

6a W.Va.—Shumate v. Crockett, 27 
S.B. 240, 43 W.Va. 491. 

16 C.J. p 1416 note 69. 

• 61. Ala.—^Toone v. Roberts, 93 So. 
616, 207 Ala. 671. 

Ky.—Cassada v. First Nat. Bank, 106 
S.W.2d 149, 268 Ry. 373. 

15 aj. p 1416 note 58. 


69. N.T.—^McNeal v, Hayes Mach. 
Co., 103 N.T.S. 312, 118 App.Div. 
130. 

15 C.J. p 1416 note 60. 

63. 111,—Burden v. Burden, 193 111. 
App. 102. 

15 C.J. p 1417 note 68. 

04. N.T.—Lowry v. Morrison, 11 
Paige 327. 

65. 111.—^Binns v. La Forge, 61 N.B. 

382, 191 111. 598. 

Appointment 

Where minor devisees are interest¬ 
ed, it must appear that there was a 
decree appointing a guardian ad 
litem, and an answer purporting to 
be in virtue of such appointment is 
not sufficient.—^Darrington v. Bo]> 
land, 3 Fort., Ala., 9. 

68. IlL—^Meusel v. Bock, 234 IllApp. 
455. 

67« Mo.—^Judson v. W^alker, 55 S.W, 
1083, 155 Mo. 166. 

68. Mass.—^Warecki ^r. U. S. Fidelity 
& Guaranty Co., 170 N.B. 49, 270 
Mass. 233. 

16 C.J. p 1416 note 46. 

ITo claim to ftiLd 

Where the Judgment debtor made 
no claim to the fund sought to be 
reached, it was held that he was 
not a necessary party.—^Rogers v. 
Brix Bros. Logging Co., aCA-Or., 287 
F. 867. 


Con.trl1mtloxL from Olstrlbuteo 
Where a Judgment creditor of an 
insolvent, who was not a party to 
the insolvency proceedings, files a 
bili for contribution against a dis- 
tributee who has received more tha-n 
his equitable share of the assets, he 
need not make the insolvent, nor oth- 
er creditors parties.—^Bickford v. Mc- 
Comb, C.C.Tenn., 88 F. 428. 

69. U.S.—Cleveland Worsted Mills 
Co. v. Consolidated Textile Corpo¬ 
ration, C.C.ADel., 292 P. 129—Ozan 
Lumber Co. v. Davis Sewing Macht 
Co., D.C.Del., 283 F. 436. 

Cal.—^Burgoyne v. Perry, 3 Cal. 60. 
W.V€u—^Blumberg Bros. Co. v. Klng, 
127 S.B. 47, 98 W.Va. 276. 

15 C.J. p 1415 note 38. 

70. N.C.—^Yarbrough v. Arrington, 40 
N.C. 291. 

71. Fla.—^RatlifC v. Nowery, 136 So. 
896, 897, 102 Fla. 1072, citing Cor¬ 
pus Juris. 

W.Va.—^White v. Kennedy's Adm'r, 23 
W.Va. 221. 

15 C.J. p 1415 note 40. 

Jolut Judgments 

Where in Judgment creditors' suits, 
Consolidated or ordered to be heard 
together, there are Joint Judgments 
against Judgment debtor and third 
persons, such third persons should 
be made parties defendant and served 
with process, and untU that is done. 
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is shown by the bili that the persons not made par¬ 
ties are mere sureties,^^ or are not legally or moral- 
ly liable to contribute toward the satisfaction of 
Ilie debt;78 or are insolvent'^4 or are out of the ju- 
risdiction of the court.'^^ 

c. Debtor of Judgment Bebtor 

Where a creditor seeks payment out of a chose in 
actfon, the person against whom the debtor has a cause 
of action Is a proper, and sometimes a necessary, party. 

Where the creditor seeks payment out of a chose 
in action, the person against whom the debtor has 
a cause of action is a proper party defendant,^6 
and two or more distinet debtors of the judgment 
debtor may be joinedJ^ in some cases, it is held 
that such person is a necessary party defendant,78 
but this has been disputed.*^® 

The state; municipal corporatioris, Where the 
state is a subscriber to stock of a debtor Corpora¬ 
tion, it should not be made a party to a creditors’ 
bili, it being sufficient to allege inability to make it 
a party.8® It has been held that a municipal Cor¬ 
poration which is indebted to a judgment debtor 
may be made a party defendant^i In any event 
where a bili seeks discovery of salary due a coun- 
ty officer and what disposition, if any, he has 
made of it, and an injunction against his transfer- 
ring the same, etc., and does not ask any relief 
against the county, neither the county nor any of 


its officers is a necessary party.*^ 

d. Jndgment Creditors and Other Lieiiors 

Ordlnarlly, all persona having Ilens on the land sought 
to be subjected should be made parties. 

All creditors whose judgments are liens on the 
land sought to be subjected should, according 
to some of the authorities, be made parties de¬ 
fendant but this rule does not prevail in all 
jurisdictions.84 According to some cases, all per¬ 
sons having specific liens must be joined;85 but it 
has been held that a mortgagee is not a necessary 
party to a suit to subject the equity of redemption 
to a judgment against the mortgagor,86 although 
the better practice is to make him a party.^*^ 

e. Tmstees and Cestnis Que Trast 

Generally, where the legal titie to the property Is 
held by trustees, such trustees and the cestuis que trust 
are necessary parties In creditors' sults relatlng to the 
property. 

In creditors’ bilis brought to subject equitable in- 
terests of debtors to the satisfaction of their 
debts, where the legal titie to the property is held 
by trustees, such trustees are, as a rule, necessary 
parties defendantbut the rule is otherwise un¬ 
der some statutes.8® So, all cestuis que trust whose 
interests are sought to be affected are necessary 
parties defendant,®® particularly if they are limit- 
ed in number.®! 


to direct order of reference, or to 
take any other steps affecting their 
Interests, is error.—^Blumherg Bros. 
Co. V. Klngr, 127 S.B. 47, 98 W.Va. 
276. 

72. N.Y.—Commercia! Bank v. 

Meach, 7 Palge 448. 

73- N.T.—Commercia! Bank v. 

Meach, supra. 

74. Mich.—Rankln v. Hothschlld, 43 
N.W. 1077, 78 Mlch. 10. 

16 C.J. p 1416 note 43. 

75. N.T.—Commerclal Bajik v. 

Meach, 7 Palge 448. 

7a Fla.—RaUlffi v. Nowery, 136 So. 
896, 897, 102 Fla. 1072, cltlng Cor¬ 
pus jQXlS. 

16 C.J. p 1416 note 46. 

77. N.Y.—^Boyd V. Hojrt, 6 Palge 66. 
16 C.J. p 1416 note 47. 

78. Mo.—Cooksey v. Cooksey, App., 
200 S.W. 103. 

16 C.J. p 1416 note 48. 

CtoTexnmeiit as party 
A suit cannot be malntalned by a 
creditor of a rallroad to reach mon- 
eys due it from the govemment, 
where the govemment is not made a 
party, as the fact that it cannot be 
sued except by its consent does not 
give the court Jurladletion to adjudi¬ 
cate its rights when it is not a party. 


—^Wilson v. Central Vermont Ry. Co., 
131 N.B. 169, 239 Mass. 80. 

79. Tenn.—^Brightwell v. Mallory, 10 
Yerg. 196. 

16 C.J. p 1416 note 49. 

80. Ohio.—Mlers v. Zanesvllle, etc., 
Tump. Co. 11 Ohlo 273. 

81. U.S.—^Hinsdale-Doyle Granite Co. 
V. Tilley, C.C.I11., 10 F. 799, 10 Biss. 
672. 

Mo.—Pendleton v. Perklns, 49 Mo. 
665. 

88. 111.—Slnger, etc., Stone Co. v. 

Wheeler, 6 IlLApp. 226. 

Suing Indlvidual as officer 
Where it appears from the aver- 
ments of a creditores blll that the 
money clalmed to be due to defend¬ 
ant is payable to defendant as treas- 
urer of the town and not as an In- 
dividual, and that all matters which 
wlll be legally required to be done or 
which he wlll be restrained from do- 
Ing by the directlon of the court in 
order to carry out the purposes of 
the bili are matters which defendant 
would have to do or refrain from 
dolng as treasurer of the fund, it is 
essentlal, to give the court jurisdic- 
tion to adjudicate the right claimed 
under the blU, to make the treasurer 
a party to the proceeding, and this 
lega! requisite Is not supplied by 
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making defendant a party to the suit 
as an indlvidual.—Goodwlne State 
Bank v. Wlse, 263 Ill.App. 291. 

831 W.Va.—^Araold v. Casner, 22 W. 
Va. 444. 

16 C.J. p 1416 note 64. 

84. Cal.—Seymour v. McAvoy, 63 P. 
946, 121 Cal. 438, 41 L..R.A. 644. 

15 C.J. p 1416 note 55. 

8B, N.C.—^Rountree v. McEZay, 69 N. 
C. 87. 

16 C.J. p 1416 note 56. 

sa Ga—Shepherd v. Armour Fer- 
tilizer Works, 75 S.E. 686, 138 Ga. 
666 . 

16 C.J. p 1416 note 57. 

87. Tenn.—Wessel v. Brown, 10 Lea 

686 . 

8a 111.—^Meusel v. Bock, 234 IlLApp. 
455. 

W.Va—Jackson County Bank v. First 
Nat Bank, 109 S.E. 719, 89 W.Va. 
165. 

15 C.J. p 1416 note 62. 

89. Mass.—^Russell v, Burke, 62 N. 

E. 968, 180 .Mass. 543. 

15 C.J. p 1416 note 63. 

9Qi ni.—^Meusel v. Bock, 234 IlLApp. 
465. 

15 C.J. p 1416 note 64. 

91. W.Va—^Norris v. Bean, 17 W.Va 

666 . 
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§ 58. Intervention and Change of Parties 

Qenerally, all persona poaaessfng the necessary In- 
terest may Intervene in creditors’ sulta. The petition in 
Intervention need not conform to technical rules ap- 
plicabie to pleadings between the prlneipal parties. 

As a general nile, all persons possessing the 
necessary interest may intervene in creditors’ 
suits.®2 Thus, unless intervention is not neces¬ 
sary to protect their rights,^* other creditors may, 
by leave of court, intervene as parties plaintiff 
whether the bili is filed on behalf of plaintiff and 
of all other creditors who may join as parties or 
on behalf of plaintiff alone,®^ although their 
judgments were obtained after the creditors’ bili 
was filed 5 but where there are several credi¬ 
tors’ bilis which have not been Consolidated, com- 
plainants in one cannot, on motion, be permitted to 
intervene in the others to assail the decree.^® 
Where funds of a debtor are in the hands of a court 
of equity, a judgment creditor may file an interven- 
ing petition to have such funds applied to his judg- 
ment,®"^ and is not bound to resort to independent 
proceeding^ in equity unless he so chooses.^® It 
has been held that where it has been established 
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by one of the parties to a creditors’ bili by a judg¬ 
ment and retum nulla bona of execution that the 
debtor is insolvent, and that hence there is no ad- 
equate remedy at law, then ali creditors, whether 
having judgments or not, should be allowed to come 
in by intervening petition but in other cases it is 
held that creditors who have not exhausted their 
legal remedies cannot intervene,^ even though the 
bili is filed on behalf of all creditors.^ A credi¬ 
tor who has no lien and does not offer to share 
costs and e^fpenses may not be entitled to inter¬ 
vene.® It has been held that if the suit is not 
a creditors’ bili nor maintainable as such, inter¬ 
vention will not be allowed but it has also been 
held that where a bili is filed by a creditor whose 
claim has not been reduced to judgment, a judg¬ 
ment creditor who has had an execution retumed 
nulla bona may intervene as plaintiff.® 

A judgment in a state court is a sufiScient basis 
for an intervention in a general creditors’ suit in a 
federal court, although an appeal is pending from 
it« 

Time for coming in. It is usual to permit cred¬ 
itors to come in as parties at any time before dis- 
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92. Se1)tox’0 attomeys iA aaothar 
SQlt 

In suit to reach and apply moneya 
due defendant, amount of which was 
in Utigatlon in suit hy defendant 
agalnst others, defendant's attomeys 
in such other suit were properly per¬ 
mitted to intervene.—^Baskln v. I*ass, 
Mass., 19 N.E.2d 30. 

Snxchaser pendente Ute 

A purchaser from defendant pend- 
ingr a suit to sufcject the property 
to the payment of the vendor^s debts 
is not entitled to be made a party 
to the suit.—Child, Pratt & Co. v. 
Burton, 69 Ky. 617, 6 Bush. 617. 

Blscretioii of oonrt 

An application by a stranger to a 
suit to be allowed to intervene and be 
made defendant, in order that he may 
litigate plaintilTs claim, and set up a 
claim against the orlglnal defendants 
adverse to, and excluaive of, that of 
plaintiff, is not a matter of striet 
right, but rests in the discretion of 
the court.—Scheidt v. Sturgis, 23 N. 
T.Super. 606. 

93. PxeseiLtlng clalms to master 

In a creditors' suit in which a re- 
ceiver has been appointed, notlce giv- 
en to all creditors to present their 
claims to a speclal master wlth au- 
thority to take testimony and to de- 
termine all claims to priority, subject 
to action of the court, leave to In¬ 
tervene as a party will not be grant- 
ed to a creditor, whose rights^ as al- 
'leged ln his petition, are- fully pro- 
vided for and protected by such' gen-| 


eral orders.—^Acme White Lead & 
Color Works v. Republic Motor Truck 
Co„ D.C.Mich., 286 F. 88. 

94i Mich.—Campau v. Detroit Driv- 
Ing Club. 90 N.W. 49, 130 Mich 
417. 

16 C.J. p 1417 note 79. 

Demnrrexs erroneously sustalned 
In credltoi^s suit to set aslde deeds 
and for an accounting as to proceeds 
of realty deeded, sustaining demur- 
rers of security-deed Intervenere to 
answers of plaintiff Judgment credi¬ 
tor attacking priorlty of interven- 
tions, on ground that sales under 
which intervenere claimed were in- 
valid because of lack of reconveyance 
to grantor debtor, was error where 
intervehtions recited the obtaining of 
Judgments and exeeutions and the, 
crediting on such Judgments of the 
proceeds of sale of real estate cov- 
ered by security deeds, but did not 
aver as to manner of sale.—Williams 
Healty & Lioan Co. v. Slmmons, 3 S. 
E.2d 580, 188 Ga. 184. 

T^a.—Rush V. Dickenson County 
Bank, 104 S.E. 700, 702, 128 Va, 114, 
citing Oozpns Jtixls. 

16 C.J. p 1417 note 80. 

®®* N*.!.—Jones v. Fayerweather, 19 
A. 22, 46 N.XEg. 237. 

8*7. 111.—Phillips V. Blatchford, 26 

111.App. 606. 

Mich.—In re Abbott, 163 hT.W. 796, 
187 Mich. 229. 

98i Ala.—Talladega MercantUe Co. 

V, Jenifer Iron Co., 14 So. 743, 102 
> Ala. 269. 


99. ni.— Cqmstock-Castle Stove Co. 
V. Baldwin, 48 N.E. 723, 169 Bl 
636. 

15 C.J. p 1417 note 84. 

1. Mich.—McBride v. Wayne Circuit 
Judge, 229 N.W. 493, 250 Mich. 1. 

16 C.J. p 1417 note 86. 

» 

2. N.T.—^Mattison v. Demarest, 24 
N.T.Super. 717, 19 Abb.Pr. 366. 

15 C.J. p 1417 note 86. 

3. IT.S.—^Jenklns Petroleum Process 
Co. V. Credit Alliance Corporation, 
C.C.A.Okl., 83 P.2d 682. 

Exnployiuent of own counsel 
One creditor, who came into a cred¬ 
itors’ suit to subject lands to varlous 
Judgments, but refused to contribute 
to the compensation of counsel em- 
ployed by the other creditors, could 
nevertheless prove its Judgment, 
where it appeared by its own coun¬ 
sel, and was llable for costs.—^Mc- 
Clanahan*s Adm’r v. Norfolk & W. 
Ry. Co., 96 S.E. 463, 122'Va. 706. 

4. U.S.—Jenkins Petroleum Process 
Co. V. Credit Alliance Corporation, 
C.C.A.Okl., 88 P.2d 532. 

Ga.—Branan v. Baxter, 60 S.E. 46, 122 
Ga. 222. 

6. Neb.—^Merchants’ Nat. Bank v. 
McDonald, 88 N.W. 492. 89 N.W. 
770, 63 Neb. 363. , 

9. Tpnn.—^Bamett v, East Tennes- 
see, etc., B. Co.; Ch., 48 S.W. 817. 
Character and sufflclency of Judgment 
to support creditors’ suits see su« 
pra 6 46. . . 
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tribution of the fund,*^ or before final decree.® 
Under some special circumstances, new parties may 
come in after decree if they can show an interest 
in the fund;® but the filing of petitions to inter- 
vene will not be allowed from time to time withont 
limit so as unnecessarily to delay plaintiff’s cause.^® 
A creditor cannot ordinarily come in at a subse- 
quent term, after decree settling all controverted 
questions, for the purpose of reopening the case 
and having the questions .reheard.^^ After the 
original suit has been dismissed, although the formal 
order of dismissal has not been entered, other cred- 
itors have no right to intervene, although they con- 
tend that the dismissal was fraudulent as to them .12 

Pleading and practice. Although a person not 
named in the bili as a party may become such in a 
general sense when a decree for a general account 
is entered under which he may prove his demand, 
as shown infra ^ 77, 78, when a creditor desires 
to be admitted as a cocomplainant of record, the 
course is to present a petition to the court, set- 
.ting forth his claim,^® and to serve process or no- 
tice on the other parties,but the petition for in- 
tervention must not state a distinet cause of ac- 
tion,^^ It has been held, however, that interven- 
ing petitions are not required to conform to the 
technical rules applicable to pleadings between the 
Principal parties, and need not name other parties 
nor contain prayer for process.^® A petition to in¬ 
tervene may be filed without previous order of the 
court, and when so filed becomes a part of the 
pleadings and record but the mere filing of a 
petition by another creditor to be made a party does 
not make petitioner a party, to effect such resuit 
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an order-of the.court is necessary;^® and nO de¬ 
fense which may exist against the claim of a credi¬ 
tor who is permitted to come in as a party to the 
record is concluded by the order admitting him.^® 
Where a creditor is already a party plaintiff at 
his election to come in and comply with prescrib- 
ed conditions, the fact that the order recognizing 
him as such is made before the personal representa- 
tives of certain deceased defendants have been 
brought in by Service of process constitutes no ir- 

regularity.20 

In a suit by a simple creditor to subject funds 
in the hands of a third person, a bili of interpleader 
may be sustained as a general creditors^ bili in or¬ 
der to remove any question of the courfs juris- 
diction over the entire amount of the funds in con- 
troversy.2i After judgment appointing a receiver, 
it has been held error to permit a person to be made 
a party defendant with leave to answer, where he 
does not allege that he has any defense, nor sub- 
mit a proposed answer or affidavit of merits, but 
merely^ alleges that he is a creditor of defendant, 
holding a note.^^ Where interveners have present- 
ed a petition for the discharge of the receiver and 
for an accounting by him, a denial of it is not a 
bar to a second petition in intervention to declare 
exeeution sales illegal and void because made when 
the property was in the receiver^s possession and 

controL^S 

Stati 4 s of interveners. Where the receiver of the . 
defendant debtor intervenes, claiming the fund in 
suit, he stands in the position of plaintiff in an 
ordinary action and must be dealt with as such,^^ 
and if a bili is filed by a creditor whose claim has 
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7 . N.T.—Kerr v, Blodgett, 48 N.T. 
62. 

16 C.J. p 1418 note 91. 

8 . Md.—Watkins v. Worthingrton, 2 
Bland 509. 

16 C.J. p 1418 note 92. 

Glalms under decree eee infra S 77. 
VnxeMioiiAUe time Usnlt 

Llmlt of two months, in which 
creditore not parties to original cred- 
itors’ bili might intervene, was un- 
reasonable as to nonresident Inter¬ 
veners.—Columbus Iron Works v. 
Sibley, 137 S.B. 767, 164 Ga. 121. 

9. U.S.—Seaver v. Bigelows, Hl., 6 
Wall. 208, 18 L.Ed. 696. 

Before coxdlnnatloiL of sale 
Where debtor did not until on day 
of sale raise question of defect of 
parties arislng from fact that trus- 
tees holding legal title to secure 
bonds were not made parties, court 
properly exerclsed its discretion in 
permltting trustees to appear after 
sale and before conflrmation.—Tenr 


nessee Pub. Co. v. Carpenter, C.C.A. 
Tenn., 100 F.2d 728, certiorari denied 
69 S.Ct, 776. 306 TT.S. 669, 83 L.Ed. 
‘1066. 

la W,Va.—^Marling v. Robrecht, 18 
W.Va. 440. 

11. Tenn.—^U. S. Pidelity, etc., Co. v. 

Bainey, 113 S.W. 897, 120 Tenn., 867. 
12L lowa.—^Keehn v. Keehn, 88 N.W. 
967, 115 lowa 467. 

13. Tenn.—^Thompson v. American 
Lumber & Mfg. Co., 266 S.W. 447, 
148 Tenn. 470. 

15 C.J. p 1418 note 96. 

PetitloiL held snaoient 

Va.—Rau v. Shaver, 46 S.B. 873, 102 
Va. 68. 

14. S.C.— Bx. parte Columbia Sav. 
Bank & Trust Co., 120 S.B. 371, 126 
S.C. 378. , 

16 C.J. p 1418 note 97. 

16. Ala.—Cortner v. Galyon, 187 So. 
30, ,223 Ala. 406. 

Ga.— i)wight V. First Nat Bank, 125 
S.B. 62, 169. Ga. 188. 

109? 


16, Ala.—^American Pig Iron Storage 
Warrant Co. v. Gorman, 28 So. 603, 
126 Ala. 194,‘86 Am.S.R. 21. 

15 C.J. p 1418 note 98. 

17. Ga.—Brannan v. A. B. Baxter 
& Co., 60 S.B. 45. 122 Ga. 222. 

IS. Va.—^Piedmont etc., L. Ins. Co. 
V. Maury, 75 Va. 608. 

19. N.C.—^Long V. Tanceyville Bank, 
85 N.C. 364. 

2a N.C.—^Long V. Tanceyville Bank, 
supra. 

81. Tenn.—Willls v. Mann Const. 
Co., 236 S.W. 282, 146 Tenn. 318. 

39l N.T.—Trowbrldge v. Troy, etc., 
R. Co., 99 N.T.S. 436, 113 App.Dlv. 
325. 

23. Mich.—Campau v. Detrolt Driv- 
Ing Club. 90 N.W. 49, 180 Mich. 417. 

24. Mo.—Wilkinson v. Harding 
Dredge Co., App., 186 S.W. 743, 
followed in Alsop v, Wilkinson, 
App., 186 S.W. ^45. 
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)f been reduced to judgment, and a judgment 
editor who has had an execution retumed nulla 
ma intervenes, the intervener becomes plaintiff 
id ali other parties defendants.26 While an in- 
rvening creditor cannot defeat the judgment claim 
1 which the bili is founded and the court obtains 
irisdiction, he is not concluded by collateral aver- 
lents in the bili which concede the validity of cer- 
lin bonds and mortgages affecting the property, 
nd he is, therefore, free to attack the validity there- 
f.26 

If persons who, although not necessary, are prop- 
r parties, are permitted to file answers without ob- 
ection, plaintiffs cannot afterward object to their 
leing parties,anc[ where a creditor who has 
>een made a defendant to a general bili intervenes 
ls a complainant, and the original complainants not 
)nly do not object but accept his assistance in the 
)rosecution of the suit, they cannot thereafter at- 
,ack his status as a complainant.^^ 

\ 59, -Rights of Plaintiffs and of Inter- 

veners to Control Suit 

Prior to an order of reference or decree, the com- 
olalnant may ordinarii/ discontlnue a creditore' auft 
^here other creditore have not become partlee. 

Although unsecured creditors intervening in the 
suit, being neither necessary nor proper parties, 
cannot contest the right of litigants to proceed,29 
where the original complainant unduly delays the 
prosecution, the conduct of the cause may be com- 
mitted by the court to some other creditor.^o 

In the absence of statute to the contrary,*! a 
creditor who commences suit for himself and ali 
other creditors who may join may discontinue the 
same without the consent of the other creditors be- 
fore any decree is made, where they have not be¬ 
come parties,22 even though they have filed peti- 


tions to intervene.22 However, one complainant can 
dismiss only as to himself, where there are other 
complainants, or where intervening creditors have 
been admitted as parties to the record,24 and after 
an order of reference^S or a decree,®® complainant 
cannot deprive the other creditors of the same class 
of the right to prosecute the suit. So, where a 
judgment creditor, after retum of "No property 
found,” brings action to subject land in the coun- 
ty where the judgment was rendered, as authorized 
by statute, and another creditor files an answer and 
cross petition, plaintiffs action having been prop- 
erly brought in such county, his act in dismissing it 
cannot deprive cross complainant of his right to 
prosecute the action in that form, although he might 
not have been entitled to sue there.®^ 

In regard to discontinuance or dismissal after 
complainanfs judgment has been satisfied by de¬ 
fendant, the cases are not in accord. It has been 
held, on the one hand, that such satisfaction leaves 
nothing in court on which there can be any litiga- 
tion, and that defendant is entitled to a dismiss¬ 
al,®® although after notice by him of an applica- 
tion for dismissal other creditors who have acquir- 
ed judgments since the filing of the bili have, on 
their ex parte petitions, been admitted as parties 
complainant.®® On the other hand, it has been 
held that satisfaction of complainanfs judgment 
after an order of reference does not suspend the 
suit,4® but that it may proceed in the name of com¬ 
plainant unless another creditor is substituted in 
his place that in such case complainant may 
have the cause dismissed as to himself, but not as 
to other creditors who are parties, formal or in- 
formal, to the suit;^® and that satisfaction of his 
claim does not entitle complainant to discontinue 
the suit where intervening creditors have acquir- 
ed rights which would be thereby jeopardized or de- 
ferred.^® 


25. Neb.—^Merchants' Nat. Bank v. 
McDonald, 88 N.W. 492. 89 N.W. 
770. 63 Neb. 363. 

26l U.S.—Continental Trust Co. v. 
Toledo. etc.. R. Co., C.C.Ohio, 82 F. 
642, modided on other ^nrounds 95 
F. 497, 36 C.C.A. 156. 

27. Va.—Sayers v. Wall, 26 QratL 
364, 67 Va. 354, 21 Am.R. 303. 

'28. N.C.—Goldberg v. Cohen, 25 S. 
EL 714, 119 N.C. 68. 

U.S.—^Unlon Trust Co. of Pitts- 
burgh, Pa., v. Jones, C.CJLW.Va., 
16 F.2d 236. 

30. N.J.—^Thompson v. Fisler, 33 N. 
JJBki. 480. 

31. W.Va.—^Honesdale Shoe Co, v. I 


I Montgomer/, 49 S.E. 484, 56 W.Va. 
I 397. 

15 C.J. p 1430 note 90. 

38. Del.—^Keller v. Wllson Co., 
Ch., 194 A. 45. 

15 C.J. p 1430 note 91. 

33. Va.—^Pledmont, etc., D. Ins. Co. 
v. Maury, 75 Va. 508. 

34. Mass.—^Atlas Bank v, Nahant 
Bank, 23 Pick. 480. 

15 C.J. p 1430 note 93. 

35. W.Va.—Bllmyer v, Sherman, 23 
W.Va. 656. 

15 C.J. p 1430 note 95. 

38, V€U—Catron v. Bostic, 96 S.E1. 

845, 123 Va. 365. 

15 C.J. p 1430 note 96. 
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37. Ky.—Chinn ▼. Curtis, 71 S.W. 
923, 24 Ky.L. 1563. 

88. N.J.—Schlagenhauf v. Craven, 47 

A. 804, 61 N.J.Eq. 232. 

39, N.J.—Schlagenhauf v, Craven, 
supra. 

401 W.Va.—Shumate v. Crockett, 27 
S.E. 240, 43 W.Va. 491. 

41, W.Va.—Shumate v. Crockett, su¬ 
pra. 

42, W.Va.—^Lewls ▼. Laldley, 19 S, 

B. 878, 39 W.Va. 422—Lindsey v. 
McGannon, 9 W.Va. 164. 

43, D.C.—^La Tourette v. Fletcher, I 
APP.D.C. 824. 
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§ 60. Process and Appearance 

Process and appearance in equity proceedings 
generally see the dj.S. title Equity ^ 171-178, al¬ 
so 21 CJ. p 351 note 48-p 366 note 81. 

Examine Pocket Parts for later cases. 

§ 61. Discovery 

a. In general 

b. Bili 

c. Demurrer or answer 

d. Decree and enforcement 

a. In General 

Ordinarily, discovery may be had In ald of a credi- 
tors’ blil and every one from whom discovery Is sought 
shouid be made a party. 

While the nile does not prevail in all jurisdic- 
tions,^^ yet in most States, by statute or other- 
wise, in addition to eqtiitable relief by applica- 
tion of property not otherwise available to the 
payment of claims of creditors, the bili may be filed 
for discovery of the debtor^s property by compelling 
him and others to disclose, by answers under oath 
to interrogatorios, any and all property or effects 
of the debtor, together with his evidence of title, 
the situation of the property, and the disposition, 
if any, which he has made of it;^^ and discovery 
may be had as well of property without the juris-' 
diction of the court as of that within the juris- 
diction.^® However, complainants can have discov¬ 
ery only of what is necessary for their own use, 
and they will not be allowed to pry into the busi- 

ness of defendant,^^ 

Statutes removing the disability of parties to tes- 
tify, whatever may be their effect on the right to 
maintain bilis for discovery generally, do not take 
away the right of discovery incidental to a credi¬ 
tors* bili, where such right is expressly conferred 

by statute.‘^8 
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Porties, Persons named in the bili as having pos- 
session of the debtor’s property, kept concealed and 
unknown to complainant, are proper parties de- 
fendant,48 and every one from whom discovery is 
sought shouid be made a party;50 and any one 
from whom infonnation is sought may be made a 
party for the purpose of discovery only.51 Under 
statutes authorizing the creditor to file a bili against 
the debtor and any other person, it has been held 
that the bili may be filed against the debtor alone ;52 
but the cases are not in accord as to whether this 
may be done in the absence of statute.53 

Under one statute defendant was held not en- 
titled to have the bili dismissed because not brought 
in the name of the parties who it alleges are the 
owners of the judgments.®^ 

b. BiU 

It Is ordinarily sufficient for a blll to allege the sup- 
posed Intereat of defendant In the property In genera! 
terms. 

It has been held that in the absence of statu- 
tory provisions to the contrary, the allegations of 
the bili must be specific and precise with respect to 
the estate or interest sought to be subjected, and 
must not be speculative or vague;55 but the bili 
is not always construed so strictly,®* as where dis¬ 
covery is sought in aid of another and primary 
equity,57 However, under statutes authorizing the 
discovery of any property, money, or thing in ac- 
tion belonging to defendant, and of any property, 
money, or thing in action due to him, or held in 
trust for him, it is enough to allege the supposed 
interest of defendant in the property, etc., in the 
general terms of the statute and it is not neces¬ 
sary to allege fraud on the part of the debtor, oi 
concealment by him of his property or effects with 
the intention to delay, hinder, or defraud credi- 
tors.52 A bili for discovery filed by a creditor at 


44 . Tex.—Cronln v. Gay, 20 Tex. 
460. 

46 . Ala.—^Anderton v. Hiter, 188 So. 
904. 

15 C.J. p 1444 note 64. 

48 . N.Y .—^Le Hoy v. Bogrers, 3 Palgre 
234. 

47 . Miss.—^Ringrold v. Qoyer Co., 144 
So. 706, 164 Mlss. 261. 

4ai TJ.S.—^Frazer v. Colorado Dress- 
Ingr, etc., Co., C.C.C 0 I 0 ., 6 F. 168, 
2 McCrary 11. 

16 CJ. p 1444 note 68. 

40 . Ala.—^Hackney v. Tarbrou^h, 172 
So. 107, 233 Ala. 365. 

WX N.Y.—Copous v. Eauflman, 8 
Pal^ 588. 


61. Tenn.—^Buckner v. Abrahams, 8 
Tenn.Ch. 846. 

16 C,J. p 1444 note 70. 

58. N.H.—^Bay State Iron Co. v. 

Goodall, 39 N.H. 223, 75 Am.D. 219. 
Tenn.—Cresswell v. Smith, 8 Lea 
688, reversiner 2 Tenn.Ch. 416. 

63. N.H.—^Bay State Iron Co. v. 
Gk>odall, 89 N.H. 223, 76 Am.D. 
219. 

Tex.—Carsrill v. Kountze, 22 S-W. 
1016, 26 S,W. 13, 86 Tex. 386, 40 
Am.S.R. 853, 24 L.H.A. 188. 

64. 111.—^Merchants' Bldsr. Impr. Co. 
V. Chicago Hxch. Bldg. Co., 108 DI. 
App. 54. 

55. Ala.—Martin v. Carter, 7 So. 610, 
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90 Ala. 96—^Brown v. Bates, 10 Ala 
432. 

S.C.—Verdler v. Foster, 26 S.C.Ba. 
227. 

63i Ohlo.—Cadwallader v. Granvllle 
Alexandrian Soc., 11 Ohlo 292— 
Mlers V. Zanesville, etc., Tump. Co., 
11 Ohio 273. 

57. Ala.—Cams v. Flller, 117 So. 672, 
218 Ala. 100. 

SB, Ala.—Anderton v. Hiter, 188 So. 
904—Hackney v. Yarbrough, 172 So. 
107, 233 Ala. 865. 

15 C.J. p 1445 note 76. 

63. Ala.—^Anderton v. Hiter, 188 So. 
904. 

15 C.J. p 1446 note 77. 
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large should allege that the debtor has no prop- 
erty reachable by the ordinary process of execu- 
tion sufficient to satisfy complainanfs demand.®0 
In a bili for discovery of assets, a waiver of an- 
swer under oath as to all except interrogatories di- 
rected to the character and location of the assets 
alleged to be concealed does not prevent the bili 
from being a bili of discoveiy.^l An interrogatory 
in a bili for discovery as to the amount of income 
received by an execution proof debtor as a public 
official, and as to' the disposition thereof, is not 
impertinent nor improper if designed to disclose 
possible investments.®2 Objection to entertaining 
a bili filed for discovery as a creditors' bili is not 
too late, although made after the report of the 
master, if the intention to treat it as a creditors* bili 
was not disclosed till after the answer and the tak- 
ing of the testimony.®^ 

A bili seeking to discover legal assets belonging 
to defendant must be verified;^^ but when dis¬ 
covery is sought as merely incident to relief in mat- 
ters of ordinary equitable cognizance, the bili need 
not be swom to.®5 

The necessity of a supplemental bili to reach 
after-acquired property is discussed infra § 67. 

c. Bemnrrer or Answer 

A general demurrer to a blll for discovery wfll not be 
sustafned where the creditor Is entitled to any of the 
discovery claimed. The answer to the blll must be a 
full and true statement, responslve to the Interrogatories, 
of all the estate of the debtor. 

On a bili for discovery and relief defendant may 

60. Ala.—^Lawson v. Warren, 8 So. 

141, 89 Ala. 584. 

61. Ala.—Pollak v. Billingr, 82 So. 

639, 131 Ala. 519. 

62. Ala.—Moore v. Alabama Nat. 

Bank, 23 So. 831, 120 Ala. 89. 

63. Va.—^Hutchlnson v. Maxwell, 43 
S.EI. 666, 100 Va. 169, 93 Am.S.R. 

944. 

64L Al£U—Burke v. ’ Morris, 26 So. 

759, 121 Ala. 126. 

86. Ala.—Cams v. PlUer, 117 So. 

672, 218 Ala. 100. 

16 aj. p 1446 note 83. 

66. N.T.—^Brownell v. Curtis, 10 
Paiere 210. 

€7. Midi.—Clark v. Davls, Harr. 227. 

N.H.—Treadwell v. Brown, 44 NJBC. 
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Partioulax gTotmd 
The objection that a credltors* blll, 
seekingr to suhject to the judgment 
land in whlch the judsment debtor 
is alleged to have an Interest, and 
seeking a discovery as to the persons 
dalming-to own the land, is defec¬ 
tive in that It faUs to allege that 
defendant can*niake sueh discovery. 
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answer and make the discoveries sought, and de¬ 
mur to the relief only.®® 

Demurrer, Where the creditor is entitled to any 
of the discovery prayed for, a general demurrer 
to the bili should not be sustained.®7 While inter¬ 
rogatories appended to the bili are incorporated in 
and become a part thereof, yet they do not con¬ 
stitute, separate from the stating part of the bili, 
the subject of demurrer.®^ A bili for discovery is 
not demurrable as requiring defendant to disclose 
mattera which may subject him to a criminal pros- 
efiution or pains and penalties where such facts 
are not alleged or suggested in the bili;®® and a 
demurrer for want of parties will not be sustained 
when the bili seeks discovery of persons interest- 
ed.70 

Answer, A general denial is not sufficient, but 
there must be a full and true statement, responsive 
to the interrogatories, of all the estate of the 
debtor, real and personal, of every description, in- 
cluding goods, chattels, choses in action, etc., as 
of the time of filing the bili,71 and when the an- 
swers are not sufficient, complainants may except 
and compel full answers,72 although, under some 
statutes, complainant must look for discovery be- 
fore a master and is not entitled to discovery by 
answer.73 It is not proper to except to defendanfs 
answer because of his failure to. produce books and 
papers, but the application to have any such docu- 
ments as defendant admits to be in his possession 
or under his control brought in must be made by 
petition.74 Where discovery is prayed in respect 

subject hlm to forfeltures or penal¬ 
ties.—Bay State Iron Co. v. Goodall, 
89 N.H. 223, 75 Am.I>. 219. ' ' 

Snrplus in t]nuitee’B hands 
Where the bili distinctly allegj^ 
that a Burplus exists in the hands 
of a trustee over what Is necessary 
for defendanfs support, a denial 
should set forth facts and figures as 
to the,amount necessary for support. 
—Miller v. Miller, 1'Abb.N.Cas., N.T., 
80 . 

Mere fonnal avsrxuents, such as an 
averment reqiulred by rule of court 
that plaintiff belleves that defendant 
has eguitable interests, etc., of the 
value of one hundred dollars, need 
not be anewered at all, and ^ mere 
forxnaJ denial is sufficient—^^atterson 
V, Ferguson, 1 Barb.,'‘N.T., 490. 

72. lowa.—W. A. Jordan Co. v. Sper- 
ry, 119 N.W. 692, 141 lowa 225. 
N.J.—Whithey v. Robblns; 17 
360. ' , 

Ta* N.J.—Kefneny V. Wentz, 'Al 
587, 105 N.J.B<i. 296.' 

T6i * Md.—State* BaJik ‘V. Dugan, '2 
Bland 254. 
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is not raised by a general demurrer 
on the ground that such persons were 
not made parties.—^Burke v. Morris, 
25 So. 769, 121 Ala. 126. 

68. Ala.—Chardavoyne v. GaJhraith, 
1 So. 771, 81 Ala. 621. 

16 C.J, p 1446 note 87. 

69- N.H,—^Bay State Iron Co. v. 

Goodall, 39 N.H. 223, 76 Ani.D, 219. 
16 C.J. p 1446 note 88. 

70. Ala.—Burke v. Morris, 25 So. 
769, 121 Ala. 126. 

^ N.Y.—^Trotter v. Bunoe, 1 Bdw. 
673. 

16 C.J. p 1446 note 90. 

Claim property exempt 
Where defendant denles that he 
has property, except such as he 
claims is exempt from seizure for the 
payment of his debts, the answer 
must Show the amount and value of 
such property.—Gregory v. Valentlne, 

4 Bdw.,' N.T., 282—Brown v. Morgan, 

3 Hdw., N.T., 278. 

Subjfeotliig to forfeitures ««fl 
tles 

Defendant need not malce an an¬ 
swer which would incriminate h^w ©p 

1102 
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oi the indebtedness of defendant to the judgment 
debtor, he cannot object to making such discovery 
because answer under oath is waived.75 

Where the answers are responsive to the charges 
contained in the bili, they must be taken to be 
tnie,76 unless they are proved to be false but 
avennents in the answer which are not responsive 
to any charge in the bili, and which set up matters 
as to which no discovery is sought, are not to be 
taken as true.^S By setting down the cause for hear- 
ing on the bili and answer, complainant is taken to 
adnait the truth of the whole of defendant^s answer, 
not only of the facts stated in direct response to the 
bili, but also those set up by way of afiSrmative de- 
fenseJ^ However, under some statutes, answers 
are not usually sustained by the respondentes affi- 
davit, a/id are not regarded as evidence, whether 
they are swom to or not.^O 

The refusal of defendant to answer interrog^- 
tories contained in the bili is not to be taken as 
an admission of the allegations of the bili which 
have not been answered, however much it may 
arouse suspicion against him.*! 

d. Decree and Enforcement 

Full satisfactlon of thelr clalms la all the rellef com- 
plalning credftors are ontitied to under a blll of discov- 
ory. 

Full satisfaction of their claims is all the relief 
complaining creditors are entitled to under a bili 
of discovery, and, therefore, a decree is improper 
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which directs the debtor to pay over to a receiver 
a sum in excess of the aggregate sum asked for by 
complainants.S2 Jn some jurisdictions, in an ac- 
tion to subject property of a defendant to the sat¬ 
isfaction of a judgment against him, in which ac- 
tion persons holding property in which the debtor 
has any interest may be made defendants, the-reme- 
dy to compel such answers as the court may direct 
is to require full discoveries by process of con¬ 
temptas The right to compel disclosure on special 
motion in case of a failure by defendant to answer 
all interrogatories is addressed to the discretionary 
power of the court.84 In proceedings in chancery 
in aid of an imsatisfied judgment and execution, an 
interlocutory order for discovery should specify the 
place for defendant^s appearance.S5 

§ 62. Injunctioni 

a. In general 

b. Notice; operation and effect of in- 

junction 

c. Violation of injunction 

d. Dissolution of injunction 

a. In General 

Injunction Is frequently tssued as a matter of course 
In aid of creditors’ suits. 

An injunction may properly be granted in aid 
of a creditors* bill,^® provided complainant has ex- 
hausted his remedies at law,^^ and the particular 
facts of the case warrant its issuance.^^ Thus, 


75. U.S.—^Hudson v, Wood, C.C-Ky., 
119 F. 764. 

78. Me.—^Eteirtshorn v. Fames, 31 Me. 
93. 

Mlss.—Berryman v. SulUvan, 21 Miss. 
65. 

77. ni.—^Harbert v. Mershon, 48 N. 
F. 450, 169 111. 52. 

15 C.J. p 1446 note 3. 

78. lowa.—^Dodllttle v. Bridgemap, 1 
Greene 265, 

16 C.J. p 1446 note 4. 

79. D.C.—Birdsall v. Welch, 6 D.C. 
316. 

90n W.Va.—^Rogers v. Verlander, 5 
S.B. 847, 30 W.Va. 619. 

8L. Md.—^McDowell v. Goldsmith, 2 
Md,Ch. 370. 

88. Ala.—^McKlssack v. Voorliees, 24 
So. 523, 119 Ala. 101. 

83. lowa.—W. A. Jordan v. Sperry. 
119 N.W. 892, 141 lowa 225. 

84. Mlch.—Crawford v. Wayne Cir. 
Judge, 138 N.W. 706, 173 Mich. 109. 

85. N.J.—^Barr v. Voorhees, 37 A. 
134, 55 N.XBa. 661. 

88, *.Masp<—:3]([otore.ze Oil Co. v. Bren- 
nan. 181 N.H. 197, ,279;]^s. 8J6. 


Tenn.—^Hutsell v. Harrlngton, 12 S. 

W.2d 370, 157 Tenn. 653. 

15 C.J. p 1447 note 12. 

Batslng amoiuLt of boail 
In creditors' suit wherein coart 
restralned further proceedings as to 
foreclosure of other mortgages ex- 
ecuted by debtor, and fixed amount of 
injunction bond at a set sum, wlth 
permlsslon to any party to apply for 
modlilcatlon of amount, court subse- 
quently had right to increase amount 
of bond as against contention that 
remedy should have been by appeal. 
—First Carollnas Joint Stock Land 
Bank of Coltimbia v. Knotts, S.C., 
S.E.2d 797. 

87. Cr&. —^Authur v. Ball Ground 
. Bank, 92 S.B. 205, 146 Ga. 719. 

Neb.—^Brumbaugh v. Jones, 98 N.W. 
64, 70 Neb. 786. 

88ii U.S.—^Dey v. Brenack Stevedor- 
Ing Co., D.C.N.T., 272 F. 127—GU- 
lespie V. RIggs, C.C.A,W.Va„ 253 
F. 943, 165 C.C.A. 385, afflrming, D. 

' C., 248 F. 843. 

Oreditox withoiit Uen 

A suit on petltion, alleglng plaln- 
rental^of land for ope liiird pf 


[ Products, claixnlng an equitable lien 
on com raised, with damages from 
defendant’s breach of rent contract, 
and seeklng to enjoin his dlsposal of 
com, Is within general rule under a 
statute, that creditors wifhout a lien 
cannot enjoin thelr debtors from dis- 
posing of their property, and an in¬ 
terlocutory injunction and the ap- 
pointment of a recelver was error.— 
Ayers v. Claridy, 101 S.E. 292, 149 
Ga. 498. 

Damages ii3iUq.iildated 

Mere finding of breach of contract 
wlthout computatlon and assessment 
of damages does not give Jurlsdictlon 
under some statutes to restrain de¬ 
fendant from collecting Judgment for 
tort against plaintilf and another de¬ 
fendant pendlng plaintifCs creditors' 
smt.—Stone Timlow & Co. v. Stryker, 
119 N.F. 655, 280 Mass. 67. 

&peoial eanse to prevent Insolvent 
dlBoharge 

If It is sought to enjoin defendant 
from proceeding to obtaln a discharge 
under ,the insolvent laws, special 
cause must be shown for the Injunc¬ 
tion.—Schanck v.. Sniffen, 1 Barb., N. 
T, »2.'' , . 
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of the indebtedness of defendant to the judgment 
debtor, he cannot object to making such discovery 
because answer under oath is waived.'^® 

Where the answers are responsive to the charges 
contained in the bili, they must be taken to be 
true,*^® unless they are proved to be false but 
averments in the answer which are not responsive 
to any charge in the bili, and which set up matters 
as to which no discovery is sought, are not to be 
taken as true.'^^ gy setting down the cause for hear- 
ing on the bili and answer, complainant is taken to 
admit the truth of the whole of defendant^s answer, 
not only of the facts stated in direct response to the 
bili, but also those set up by way of affirmative de¬ 
fense.*^® However, under some statutes, answers 
are not usually sustained by the respondentes affi- 
davit, ajid are not regarded as evidence, whether 
they are swom to or not.^® 

The refusal of defendant to answer interroga- 
tories contained in the bili is not to be taken as 
an admission of the allegations of the bili which 
have not been answered, however much it may 
arouse suspicion against him.8l 

d. Decree and lEnforceiaent 

Futi satisfactfon of thefr clalms Is all the rellef com- 
plaining credftors are entitied to under a blll of dtscov- 
ery. 

Full satis faction of their claims is all the relief 
complaining creditors are entitied to under a bili 
of discovery, and, therefore, a decree is improper 


§ 62 

which directs the debtor to pay over to a receiver 
a sum in excess of the aggregate sum asked for by 
complainants.82 In some jurisdictions, in an ac- 
tion to subject property of a defendant to the sat- 
isfaction of a judgment against him, in which ac- 
tion persons holding property in which the debtor 
has any interest may be made defendants, the reme- 
dy to compcl such answers as the court may direct 
is to require full discoveries by process of con- 
tempt.83 The right to compel disclosure on special 
motion in case of a failure by defendant to answer 
all interrogatorios is addressed to the discretionary 
power of the court.In proceedings in chancery 
in aid of an unsatisfied judgment and execution, an 
interlocutory order for discovery should specify the 
place for defendanfs appearance.*® 

§ 62 . Injunction 

a. In general 

b. Notice; operation and effect of in¬ 

junction 

c. Violation of injunction 

d. Dissolution of injunction 

a. Ih Gleneral 

Injunction Is frequently Issued as a matter of course 
In ald of creditors’ sults. 

An injunction may properly be granted in aid 
of a creditors' bili,86 provided complainant has ex- 
hausted his remedies at law,87 and the particular 
facts of the case warrant its issuance.88 Thus, 
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76. IT.S.—Hudaon v. Wood, C.C.Ky., 
119 F. 764. 

76. Me.—^Hartahom v. Eames, 81 Me. 
98. 

Miss.—^Berryman v. Sullivan, 21 Miss. 
65. 

77. 111.—^Harbert v. Mershon, 48 N. 
E. 450, 169 IU. 52. 

15 C.J. p 1446 note 3. 

78. lowa.—Doollttle v. Brldgemap, 1 
Greene 265. 

16 C.J. p 1446 note 4. 

79. D.C.—BirdsaU v. Welch, 6 P.C. 
316. 

80. W.Va.—^Rogers v. Verlander, 6 
S.E. 847, 30 W.Va. 619. 

8L. Md.—^McDowell v. Goldsmith, 2 
Md.Cli. 370. 

88. Ala.—McKissack v. Voorhees, 24 
So. 523, 119 Ala. 101. 

83. lowa.—W. A. Jordan v. Sperry, 
119 N.W. 692, 141 lowa 225. 

84. Mlcb.—Crawford v. Wayne Cir. 
Judge, 138 N.W. 706, 178 Micb. 109. 

85. N.J.—^Barr v. Voorhees, 37 A 
134, 56 N.J.Ea. 561. 

, ^ ^Massj—Motor,eze Oil Co. v. Bren- 
nan, 181 N.E. i97,,,27J..M^. 8J5. 


Tenn.—^Hutsell v. Harrington, 12 S. 

W.2d 370, 167 Tenn. 653. 

16 C.J. p 1447 note 12. 

Balelng amoiuit of bond 

In creditors’ suit wherein court 
restrained further proceedings as to 
foreclosure of otber zuortgages ex- 
ecuted by debtor, and Sxed amount of 
injunction bond at a set sum, wlth 
permisslon to any pajty to apply for 
modiflcation of amount, court subse- 
quently had right to increase amount 
of bond as against contention tliat 
remedy should have been by appeal. 
—^First Cardinas Joint Stock Land 
Bank of Columbia v. Knotts, S.C., 1- 
S.B.2d 797. 

87. Ga.—Authur v. Ball Ground 
Bank, 92 S.E. 206, 146 Ga. 719. 

Neb.—^Brumbaugh v. Jones, 98 N.W. 
64, 70 Neb. 786. 

88. XJ.S.—^Dey v. Brenack Stevedor- 
ing Co., D.CN.T., 272 F. 127—GIl- 
lespie V. Rlggs, C.C.AW.Va., 263 
F. 948, 166 C,CA- 386, afflrmlng, D. 

' C., 248 F. 848. 

Creditor withont lien. 

A suit on petition, alleglng plain- 
tiffs rental^ of land for ojue thi^ ,of 


Products, claiming an equltable lien 
on com raised, with damages from 
defendanfs breach of rent contract, 
and seeklng to enjoln his dlsposal of 
com, is within general rule under a 
statute, that creditors wifhout a lien 
cannot enjoin their debtors from dis- 
posing of their property, and an in¬ 
terlocutory injunction and the ap- 
pointment of a receiver was error.— 
Ayers v. Claridy, 101 S.E. 292, 149 
Ga. 498. 

Daauages unligLuldated 

Mere flnding of breach of contract 
without computatlon and assessment 
of damages does not give jurisdiction 
under some statutes to restrain de¬ 
fendant from collecting Judgment for 
tort against plaintilC and another de¬ 
fendant pending plaintlfCs creditors’ 
suit.—Stone Timlow & Co. v. Stryker, 
119 N.E. 665, 230 Mass. 67. 

Speolal cause to preTaut Ixuiolveait 
disoharge 

If it is sought to enjoln defendant 
from pTOceeding to obtain a -discharge 
under .the insolvent laws, special 
cause must be shown for the Injunc¬ 
tion.—Schanck v., SnifCen, 1 Barb., N. 
T., 32.' ‘ , 
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where the object of the bili is to subject dioses 
in action, equitable assets, etc,, an injunction is 
granted to prevent the assignment by the debtor of 
his interest in such property, or the payment to him 
of any moneys which he might otherwise collect, 
or the disposal of the property by a codefendant in 
possession thereof.^® Such an injunction is usual- 
ly granted as a matter of course.^® A decree may 
be granted enjoining a debtor from disposing of 
his property where the creditors' bili is taken pro 
confesso, even though no fraud is alleged;^^ and 
the fact that another action, whether prior or sub- 
sequent to the creditors’ bili, is pending on behalf 
of all creditors who may come in constitutes no ob- 
jection to the granting of an injunction.^2 Xhe 
court having appointed a receiver for property in 
a creditors* suit and directed its sale by him, it 
should enjoin the holder of a mortgage fieri facias 
from selling a part of the property.®^ The injunc- 
tion should not be general, but should be directed to 
a specific debt or trust pointed out in the bili and 
proved by oath to exist and in order to stay pro- 
ceedings at law, should go against the party, and 
not against the sheriff or other officer who is acting 
under the mandate of the court, and who would be 
put in perii of disobedience by discordant orders of 

confiicting jurisdictions.^5 

The bili must set forth sufficient facts to warrant 
the issuance of an injunction,^® Thus, a credi¬ 
tors* bili alleging merely that complainant has un- 
satisfied judgments against defendant, and that de¬ 
fendant has demands due from a codefendant for 
money due and for personalty held in trust, and 
praying for an injunction to enjoin defendant from 
disposing of his claims or property, does not justify 
an injunction restraining the codefendant from en- | 


cumbering his property.®*^ Where a creditors* bili 
is insufficient to authorize the issuance of an injunc¬ 
tion, an injunction should not be issued, although 
the bili may be capable of such amendment as would 
justify the issuance of the writ.®® 

While the court will not grant an injunction on an 
ex parte application against defendant trustees in 
possession of personal property, where it is not 
alleged that they are insolvent, transient, or ir- 
responsible,®® the bili need not be supported by 
affidavits aliunde the affidavit of complainant to the 
bili, in order to entitle complainant to an injunc¬ 
tioni 

b. Notice; Operation and Effect of Xnjnnction 

Ordinarfly, an Injunction will not be granted wlthout 
glvina the opposite party an opportunity to be heard; 
such Injunctions generally operate oniy on the debtor. 

An injunction should rarely be awarded with- 
out giving the opposite party a chance to be heard 
and to file affidavits in answer to the bili;® but the 
granting of an injunction restraining the transfer 
of property by defendants will be sustained, al¬ 
though it was without notice to one defendant, 
where it appeared that the rights of complainant 
would have been unduly prejucficed had an attempt 
been made to serve such defendant with notice;® 
and after the bili has been taken for confessed, an 
application for injunction may be made without any 
noticei 

The injunction should not issue until the court 
has made an order so directing.® 

Operation and effect An injunction issued to 
persons not parties to the suit is inoperative as to 
them, except as notice.® An ordinary injunction on 


Notblnir to operata on 
Where there are liens more than 
sufficient to ahsorb the debtor’s in¬ 
terest in the property sought to be 
reached, and there would be noth- 
in^ left which could be reached and 
subjected to the payment of com- 
plainanfs claim, there is nothing for 
an injunction to operate on, and there 
is no necesslty therefor.—^McOullough 
r. Jones, 8 So. 696, 91 Ala. 186. 

89- Mass,—Orange Hardware Co. v. 

Ryan, 172 N.E. 654, 272 Mass. 413. 
N.Y.—^Application of Standard Tile 
Go., 12 N.T.S.2d 188, granting re- 
argument 11 N.Y.S.2a 603. 

15 C.J. p 1447 note 14. 

90. Colo.—liivingston v. Swofford 
Broa Dry Goods Co., 56 P. 851, 12 
Colo.App. 320. 

91. IlL—^Runals t. Hardlng» 83 HL 
75. 

9S. N.Y.—La Clialse v. Lord, 1 Abb. 
Pr. 213, 10 How.Pr. 461. 


93. Go.—^Bryant v. Thomas, 84 S.B. 
739, 143 Ga. 217. 

94. N.J.—^Barr v. Voorhees, 87 A. 
134, 55 N.J.Eq. 561. 

95. Pa.—^Artman v. Giles, 26 A. 668, 
155 Pa. 409. 

86. Settlng forth property 
A restraining order is not author- 
ized where a hili to discover and 
•reach assets of the dehtor contalns 
ino ciear and distinet charge that he 
has any particular property or things 
in action in his possession.—Sioux 
City First Nat. Bank v. Gage, 79 111. 
207. 

97- Mich.—^Krzyszke v. Hamin, 128 
N.W. 190, 168 Mich. 290. 

98. AJa.—JLichman-Durr Co. v. Griel 
Bros. Co., 24 So. 49, 119 Ala. 262. 

9a Mich.—^Thayer v. Swlft, Harr. 
430. 

1. Md.—Myers y. Amey, 21 Md. 302. 
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8. IlL—^Phelps V, Poster, 18 111. 

809. 

3- IlL—^Anderson v. Hultberg, 117 
111.App. 231. 

4. IlL—^Runals v. Harding, 83 IlL 
75. 

N.Y.—^Austin v. Flgueira, 7 Paige 56. 

5. IlL—^Phelps V. Poster. 18 111. 

309. 

6L N.Y.—Sage v. Quay, Clarke 847. 
XaJnnetloiL held hlndlng 
Injunction enjoining all creditors 
from proceedlng otherwise than in 
suit was held hinding on Judgment 
lienholder who had actual notice of 
injunction, although he was not 
served with process in creditors' pro- 
ceeding, the advertlsement ordered 
for the notlflcatlon of creditors serv- 
Ing as process.—Sweetwater Bank & 
Trust Co. V. Howard, $6 S.W.2d 225, 
16 Tenn.App. 91. 
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a creditors* bili operates only on the debtor;^ it does 
not prevent a particular creditor from establishing 
his claim by judgment, such judgment not to en- 
title him to preference over other creditors;^ nor 
does it prevent a judgment creditor, not a party 
to the suit, from levying on the property of the 
debtor that is subject to sale, under execution, be- 
fore defendant*s title is equitably divested by an 
order of sequestration or the appointment of a re- 
ceiver.® An order restraining creditors from bring- 
ing suit and requiring them to prove their claims 
does not invalidate a decree of the same court in 
another cause establishing a claim which could 
have been proved under such order.^O An injunc- 
tion obtained on the filing of the origilial bili does 
not affect the right of the debtor to dispose of prop¬ 
erty subsequently acquired;li and an injunction re¬ 
straining a defendant in a creditors’ suit from in 
any way disposing of, or intermeddling with, the 
debtor’s property, whether in, his possession or not, 
does not prevent him from taking care of and pro- 
tecting property in his possession from tort- 
feasors 12 Complainant cannot, after obtaining an 
injunction restraining the debtor from collecting 
his choses in action, levy a new execution on money 
paid to an agent of the debtor pendente lite on ac- 
count of one of the choses in action involved in the 
suitA® 

c. Violation of Injimction 

After Service of an Injunction, the debtor commlts a 
contempt by applying money In his possession to the 
payment of other debts. 

An injunction against a judgment debtor is vio- 
lated by his appl3dng money previously eamed or 
in his possession at the time of the Service of the 
injunction to the payment of other debts.i^ So, 


where the injunction prohibits any transfer of the 
debtoi^s property, it is a violation thereof for the 
debtor to inform a creditor, not a party to the 
suit, that he has property applicable to the payment 
of his claims, and to procure an agent to obtain 
execution and deliver property to a sheriff holding 
execution but such injunction does not prevent 
defendant from confessing judgment in favor of 
other creditors, although he is aware of their in- 
tention to obtain a preference by levying on the 
property.i® So, after Service of the ordinary in- 
jtinction in a creditors' suit, defendant is not guilty 
of contempt by proceeding to judgment in a suit 
previously commenced,!'^ nor is the mere bringing 
of an action for an injury to property belonging 
to the debtor, without the recovery of a judgment, 
a breach of the injunction.i* 

By violating the injunction, defendant commits 
a contempt, and will be punished summarily there- 
for by the imposition of costs or otherwise.12 

d. Dissolntion of InjimctioiL 

Whlle an injunction improvidently granted wlll be 
dissolved, it Is not uncommon to retaln the Injunction 
until complainant has a fair opportunity to offer testl- 
mony, especlally where the ends of justlce wIII be better 
subserved thereby. 

While the injunction will be dissolved whenever 
it has been allowed improvidently,2t> a motion to 
dissolve the injunction resting only on the answer 
before the proofs are in is addressed to the sound 
discretion of the court,21 and it is not imcommon to 
retain the injimction until complainant has had a 
fair opportunity to take testimony, especially where 
the ends of justice will be better subserved there- 
by.22 Thus, an injunction will not be dissolved on 
the denial of defendant in his answer that he has 


7, g.c,—^van Wyck v. Norrls, 6 S.C. 
305. 

Frior oonveyaaoe 

Injunction restraining judgment 
debtor from disposing of property, 
Issued but not served before debtor 
conveyed property, dld not create en- 
forceable lien where receiver had not 
yet been appointed.—^Bankers' Trust 
Co. of Detroit v. Humber, 248 N.W. 
858, 263 Mlch. 426. 

& N.T.—^Davenport v. Kelly, 42 N. 
T. 193. 

8. N.T.—^Davenport' v. Kelly, supra 
—^Lanslng v. Kaston, 7 Palge 364. 

10. S.C.—^Reynolds v. Tlmmons, 7 S. 
C. 486. 

11- N.T.—^Eager v. Price, 2 Palge 
. 333. 

la. N.T.—^McQueen v. Babcock, 8 
Abb.Dec. 129, 3 Keyes 428. 

13. N.T.—^Price v. Church, Clarke 
868 . 

210. J.S.—70 


14. N.T.—Taggard v. Talcott. 2 
Kdw. 628. 

Prior action valld 
Where, before proceedlngs are in- 
‘stltuted by a creditors’ blll and in¬ 
junction to reach a month’B salary, 
defendant has procured a third per- 
son to advance the amount thereof to 
him and haa given a draft on his 
employer to pay it when due, the 
fact that he makes a necessary in- 
dorsement on the check for the 
amount of the salary after the issu- 
ance of the injunction is no viola¬ 
tion thereof.—^Ireland v. Smith, 1 
Barb., N.T., 419, 8 How.Pr. 244. 

15. N.T.—^Lansing v. Easton, 7 Paige 
364. 

IS, N.T.—^Lansing v. Easton, supra. 

17. N.T.—^Parker v. WaJceman, 10 
Paige 485. 

18. N.T.—Hudson v. Plets, 11 Paige 
180, 8 N.T.I^g.Obs. 120. 

1105 


Szempt proi»erty 

Where trespass has been com- 
mitted on the debtor^s exempt prop¬ 
erty, he may recover a Judgment 
therefor, and even collect the amount 
of such Judgment without being 
gruilty of contempt.—^Hudson v. Plets, 
supra—15 C.J. p 1448 note 46. 

19. Mich.—Saglnaw County Nat 
Bank v. Duffield, 122 N.W. 186, 167 
Mlch. 522, 133 Am.S.H. 354. 

15 C.J. p 1448 note 48. 

90w Mich.—Clark v. Davls, Harr. 227. 

16 C.J. p 1448 note 62. 

91. Miss.—^Bowen v. Hoskins, 45 
Mlss. 183, 7 Am.R. 728. 

28. Miss.—^Bowen v. Hoskins, su¬ 
pra. 

Simple affidavit 

An injunction will not be dissolved 
on a simple affldavlt contradicting 
|a materlal fact to which complain¬ 
ant has positively sworn in his blll; 
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any property or choses in action or any interest in 
property,23 to the amount sought to be recover- 
ed.^^ However, where it appears from the an- 
swer and affidavits that complainant*s bili is with- 
out equity, the injunction will be dissolved but a 
mere fomal traverse of the charges of the bili in 
the precise phraseology in which the charges are 
made, without a full and explicit denial of the 
equity of the bili, is not sufficient and an in¬ 
junction should not be dissolved on a denial of the 
full equity of the bili, if there is good reason for 
retaining the property in the receiver^s hands.27 

Failure of a creditor who has obtained an or- 
der enjoining the debtor from collecting his debts 
and disposing of perishable property to apply for 
the appointment of a receiver is ground for dis- 
solving an injunction,28 as is also the failure of 
complainant to use due diligence in the prosecution 
of the suit.29 

Where, after the filing of a creditors' bili, de¬ 
fendant is let in to defend in'the action at law, 
and the judgment is allowed to stand as a security, 
an injunction granted in the creditors* suit should be 
retained until the final resuit of the new trial is 
ascertained, uniess defendant gives security to pay 
whatever may be recovered against him in the ac- 
tioH at law.5® 


, § 63. Receiver 

a. In general 

b. Application, notice, and hearing 

c. Title of receiver; assignment of prop¬ 

erty 

d. Possession and control of receiver 

e. Accounting, compensation, expenses, 

and discharge 

f. Actions 

a. In Gkneral 

Under proper circumstances, ft Is a well established 
practice to appoint a receiver of the defendanfs property 
In aid of a creditors' bili, and such appointment cannot 
generally be collaterally attacked. 

It is a well established practice to appoint a re¬ 
ceiver of defendanfs property in aid of a credi¬ 
tors' bili whenever it appears that the property is 
in perii or in danger of waste, especially where the 
equity of the bili is not denied.®! Such appointment 
is discretionary with the court, however, and may 
be refused uniess there are special and peculiar cir¬ 
cumstances requiring summary relief,^2 and an ap- 
plication for the appointment of a receiver will 
be denied where the bili is without equity.^5 A 
judgment creditors' bili praying for the appoint¬ 
ment of a receiver must comply strictly with the 
statute prescribing the conditions warranting the 
institution of a judgment creditors' suit.34 Where 
the complaint fails to state a*cause of action, the 
order appointing a receiver is void,^^ and a sub- 


defendant must put in his answer 
and then move to dissolve on the blll 
and answer.—Strange v. Ijongley, 3 
Barb,Ch., N.Y., 660. 

23. N.T.—New V, Bame, 10 Faige 
602. 

24. N.T.—Sage v. Quay, Clarke 347. 

25. N.T.—Cbngden v, Lee, 8 B2dw. 
304. 

15 C.J. p 1449 note 68. 

20. N.J.—^Brown v. FuUer, 13 N.J. 
Eq. 271. 

27. N.T.—^Monroe Bank v. Schermer- 
hom, Clarke 303. 

28. N.T.—Osborne v. Heyer, 2 Palge 
342. 

29. N.J.—^Brown v. Puller, 13 N.J. 
Bq. 271. 

3(X N.T.—^Drew v. Dwyer, 1 Barb. 
Ch. 101. 

31. Fla.—Armour Pertlllzer Works 
V. First Nat Bank, 100 So. 362, 87 
Fla. 436. 

Ga.—Cook V. Securltles Inv. Co., 192 
S.B. 179, 184 Ga. 644. 

IlL—^Nelson v. Brodfuehrer, 211 HL 
lApp. 896. 

N.Y.—In je iStandard Tlle Co., 12 N. 


T.S.2d 188, grantlng reargument 
11 N,T.S.2d 603. 

15 C.J. p 1449 note 63. 

SCsster deeauAd receiver 
Officer appointed in creditors' suit 
to hold proceeds of judgment debt, 
although designated as special mas- 
ten must be deemed to be receiver. 
—^New England Oil Beflnlng Co. v. 
Canada Mexico Oil Co., 174 N.B. 330, 
274 Mass. 191. 

Oxie Is ‘^insolveB.t*’ for purposes 
of creditors* bili to appoint receiver 
for his properties, when he is unable 
to pay his obligations as they ma¬ 
ture.—Commerce Trust Co. v. Wood- 
bury, C.C.A.MO., 77 F.2d 478, modify- 
Ing, D.C., Woodbury v. Pickering 
Lumber Co., 10 P.Supp. 761, and cer¬ 
tiorari denied Woodbury v. Commerce 
Trust Co., 56 S.Ct 134, 296 U.S. 614, 
80 L.Ed. 436. 

Bond 

An order appointing a receiver 
without requiring a bond must be 
reversed where the record fails to 
Show a determination to dispense 
with the bond.—National Plumbing & 
Heating Supply Co. v. Illinois Wood 
Preserving Co., 239 IlLApp. 69. 

33. Va.—^McClanahan*s ■ . Adni*r v., 


Norfolk & W. Ry. Co., 96 S.E. 463, 
122 Va. 706. 

15 C.J. p 1449 note 64. 

Appoiutmesit proper 
Where judgment debtor owned no 
property except equity in land and 
conveyed land to Home Owners Loau 
Corporation to secure amortlzed debt 
which was not yet due, judgment 
creditor was entitled to appointment 
of receiver to sell land subject 
to security deed, in absence of show- 
Ing of exceptional stlpulatlon in se- 
curlty deed rendering such relief Im- 
proper.—Cook v. Securltles Inv. Co., 
192 S.E. 179, 184 Ga. 644. 

33. W.Va.—Davidson v. Davldson, 73 
S.B. 716, 70 W.Va. 203. 

15 C.J. p 1449 note 65. 

34. Mlch.—Campau v. Detroit Drlv- 
Ing Club, 107 N.W. 1063, 144 Mlch. 
80. 

35. Conwent Immatezlal 

That debtor Corporation consented 
to appointment of receiver of Its as- 
sets in creditor* s suit was immaterial 
on question of whether court ac- 
quired jurisdlction.—McCutcheon v. 
Superior Court in and for Los An- 
geles County, 24 P.2d 911, 134 CaL 
App. 5. 
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sequent order based on the assumed validity of the 
former order is likewise void.^® In considering 
the propriety of appointing a receiver on a credi- 
tors' bili, the bili must be looked to as it is; it 
is immaterial that it may be capable of such amend- 
ment as will justify the appointment of a receiv- 
Unless the requirement is waived, a credi¬ 
tor seeking receivership must first obtain a judg- 
ment at law;38 hut a receiver may be appointed 
pendente lite notwithstanding a cross bili alleging 
the judgments were void for lack of service.^^ 

A lien creditor may apply for the appointment of 
a receiver to prevent waste prior to actual de- 
fault,4® and it has been held that a receiver may be 
appointed even before it appears that there is any 
property of the debtor to be administered by him 
but where it is shown by the answer that there are 
on the property described in the bili liens which are 
more than sufficient to absorb defendant*s interest 
therein, there is nothing for the receiver to take 
charge of, and no necessity for the appointment of 
a receiver,and, conversely, a receiver should not 
be appointed to take possession of properjty great- 
ly in excess of enough to secure the claims against 
the judgment debtors.**® A deposit in court suffi¬ 
cient to meet the creditores claim will prevent the 
appointment of a receiver,^^ but where other credi- 
tors have, asserted claims in the action, defendant 
cannot defeat the appointment of a receiver by pay- 
ing the judgment of plaintiff.^5 Also, an offer by 
defendant to tum out to the sheriff sufficient prop¬ 
erty to satisfy the execution is no defense to the 
appointment of a receiver, as defendant has his 
remedy against the sheriff if he makes a false 
retum.^® 


Where the property sbught to be reached is in 
the hands of a mortgagee or trustee, it is not 
proper to appoint a receiver to take the property 
out of his hands, unless he is insolvent, or unless 
there are special circumstances showing that the 
property is in danger,^7 but in order to reach a 
debt from trustees to the principal debtor, it is 
proper to appoint receiver to hold moneys paid by 
the trustees.4® So, where the property is under 
the control of a receiver previously appointed in 
supplementary proceedings, the court will not ap¬ 
point another receiver on the application of a credi¬ 
tor filing a creditors’ bill;^® and where two or 
more suits are brought by creditors of the same 
debtor, each bili being filed in behalf of the com- 
plaining creditor alone, and the appointment of a 
receiver is proper, the court, instead of appointing 
several receivers, usually appoints the same person 
receiver in each suit, or, where a receiver has al- 
ready been appointed, extends the* receivership to 
the other suits,®® in which latter case it is the duty 
of the receiver appointed in the first suit to consent 
to the extension of the receivership.®^ In a suit 
to subject lands to the payment of liens thereon, 
the court may, in a proper case, appoint a receiver 
to take charge of the lands and rent the same un- 
til a sale can be made ;®2 but it is error to appoint 
a receiver to rent out land, pending the rendition 
of a decree in a separate suit to determine the in¬ 
terest of the judgment debtor in the land, where it 
does not appear that the debtor is insolvent and it 
does appear that the land is worth more than the 
amount of the lien proved against it.®® 

CoUateral aitack. Where the court had juris- 
diction of the proceeding, the appointment of a re¬ 
ceiver cannot be collaterally attacked.®^ 


36. Cal.—^McCutcheon v. Superior 
Court In and for Los Angeles 
County, supra. 

37. Ala.—^Lehman-Durr Co. v. Griel 
Bros. Co., 24 So. 49, 119 Ala. 262. 

3& U.S.—Nolte V. Hudson Nav. Co., 
C.C.AJN-.T., 31 F.2d 527. 

39. Mich.—^McBride v. Wayne Cir¬ 
cuit Judsrei 229 N.W. 493, '260 
Mich. 1. 

40. U.S.—Tennessee Pub. Co. v. Cai> 
penter, C.C.A.Tenn., 100 F.2d 728, 
certiorari denied 59 S.Ct. 776, 306 
U.S. 669. 83 L..Ed. 1066. 

41. Micb.—^Dutton v. Thomas, 66 JT", 
W. 229, 97 Mich. 93. 

16 C.J. p 1449 note 67. 

42. Ala.—^McCullough v. Jones, 8 So. 
696,. 91 Ala. 186. 

43. Cal—^Ryan v. Murphy, 179 P. 
617, 39 CalApp. 64o. 

44. N.T.—St John Woodworking Co. 


v. Smith, 82* N.T.S. 1026, 82 App. 
Div. 348, afflrmed 71 N.B. 1139, 178 
N.T. 629. 

46. Minn.—^Parten v. Southern Col- 
onization Co., 178 N.W. 744, 146 
Minn. 287. 

46, N.Y,—Balde v. Smith, 6 Ch.Sent. 
11 . 

SEWure to levy 

An order appointing a receiver will 
not be set aside on the ground that 
defendant had sufficient property to 
pay the judgment, and that the sher- 
itf retumed the execution nulla bona 
wlthout attemptlng to levy on such 
property, where there is no pretense 
of collusiqn between the sherilf and 
plaintifC, the remedy being to pay 
the judgment, and sue the shenfE for 
the extra oost and expense to which 
defendant has been put.—Rawdon v. 
Benedict, 1 Ch.Sent., N.Y., 48. . 
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417. 111.—Van Hess Y. Arado, 267 IU. 
App. 66. 

16 C.J. p 1450 note 72. 

48, Mass.—^New England Oil Refln- 
ing Co. V. Canada Mexico Oil Co., 
174 N.E. 330, 274 Mass. 191. 

49. N.Y.—^Myrlck v. Selden, 36 Barb. 
16. 

60. N.Y.—^McDonald v. McDonald, 17 
N.Y.S. 230. 

16 C.J. p 1450 note 74. 

51. N.Y.—Cagger v. Howard, 1 Barbw 
Ch. 368. 

16 C.J. p 1460 note 75. 

52. W.Va.—Ogden v. Chalfant, 9 S. 
B. 879, 32 W.Va. 669. 

53. Va.—^Banner v. Dingus,, 33 S.Et. 
630. 

54. N.Y.—Jones v. Blun, 39 N.E. 964, 
146 N.Y. 333. 

AppointmexLt cannot bs attaoked 
on the ground that the creditor at 
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b. Apslication, ITotice, and Hearing 

In the absence of exceptional clrcumstances, a re- 
celver shouid not be appointed without notice to the 
defendant. 

Ordinarily, a receiver shouid not be appointed 
tintil after answer;55 but a receiver may be ap¬ 
pointed on the filing of the bili and before answer, 
where there are unusual circumstances requiring 
immediate action.56 However, except in strong 
cases of emergency and perii,5^ a receiver shouid 
not be appointed without notice to defendant, at 
least until after the time for his appearance has ex- 
pired,5S and a copy of the bili shouid be served 
before moving for a receiver.^® Some cases hold 
that the appointment of a receiver may be made 
without notice of the application, where the equi- 
ty of the bili is not denied and after the bili has 
been taken for confessed against defendant be- 
cause of his failure to appear, application may be 
made for the appointment of a receiver ex parte 
and without notice, Where the application for a 
receiver is made before defendant has filed his 
answer, defendant may be heard on his afiSdavit, 
by way of defense to the application and it is 
proper to permit aflSdavits to be read by complain- 
ant on the hearing of a motion for a receiver to 
meet matters set up in avoidance in defendanfs 
answer.®* It is no objection to a motion for a re¬ 
ceiver that the bili waives answer on oath,®^ or that 
a motion for leave to amend a creditors* bili is 
pending, provided the defect in the bili is not fatal 
or does not render the bili demurrable.®® In an 
action by judgment creditors of a grantor against 
the grantee to subject the lands to payment of the 
judgments, the appointment of a receiver for the 


grantee may be opposed by showing that the judg¬ 
ments were obtained by fraud, he not having been a 
party to the actions in which the judgments were 
rendered,®® but the debtor himself, however, can- 
not oppose an application for a receiver on the 
ground that the judgment against him is invalid,®^ 
and the retum of the execution unsatisfied is con- 
clusive on him on the hearing of a motion for a re¬ 
ceiver.®* 

0 . Title of Receiver; Assignment of Property 

The court may order the defendant to make an as¬ 
signment of his property to the receiver when necessary 
to vest title In him. 

As respects the debtor^s personal estate, it has 
been held that the appointment and qualification 
of a receiver vests title in him as of the date of 
the order of appointment without the execution of 
any transfer or assignments by the debtor;®* but 
there is authority to the contrary.^O As respects 
the debtor’s real property, the rule' is different; a 
conveyance by the debtor to the receiver is neces¬ 
sary to vest title in him.7i Sq, the appointment of 
a receiver will not per se vest a title in the re¬ 
ceiver to the trust income of the debtor, although 
the income may have already accrued and be in the 
hands of the trustee.^* 

The court appointing a receiver has power to 
order an assignment or conveyance to him by 
the debtor, 73 and may order property in hands 
of one other than the debtor delivered to the receiv¬ 
er pendente lite.*^^ A debtor^s affidavit that he has 
no property will not excuse him from executing a 
formal assignment of all his property to a receiv- 


whose instance the appointment was 
made had not flrst obtained Jud£r- 
ment at law.—Whitney v. Hanover 
Nat. Bank, 15 So. 33, 71 Miss. 1009, 
23 L.R.A. 531. 

55. Ala.—^Briarfleld Iron Works Co. 
V. Foster, 54 Ala. 622. 

56L U.S.—Tennessee Pnh. Co. v. Car- 
penter, C.C.A.Tenn., 100 P.2d 728, 
certiorari denied 59 S.Ct. 776, 306 
U.S. 659, 83 L.Ed. 1056. 

15 C.J. p 1450 note 82. 

57. Ala.—Moritz v. Miller, 6 So. 269, 
87 Ala. 331. 

15 C.J. p 1450 note 83. 

58i Ala.—Smith-Dimmick Lumher 
Co. V. Teagrue, 24 So. 4, 119 Ala. 
385. 

15 C.J. p 1450 note 84. 

59. N.T.—Hart v. Tims, 3 Edw. 226. 

60u Ala.—^Maxwell v. Peters Shoe 
Co., 19 So. 412, 109 Ala. 371. 

16 C.J. p 1450 note 86. 


’51- N.T.—Austin v. Flgueira, 7 
Faigre 56. 

15 C.J. p 1450 note 87. 

63. Wash.—^Whitehouse v. Point De- 
llance, etc., B. Co., 38 P. 152, 9 
Wash. 558. 

63. Mich.~Rankin v. Bothschlld, 43 
NW. 1077, 78 Mich. 10. 

64, N.T.—^Root V. SafEord, 2 Barb. 
Ch. 33. 

66. N.T,—^Bamard v. Darllng-, 1 
Barb.Ch. 76. 

66L Wash.—Whitehouse v. Point De- 
fiance, etc., B. Co., 38 P. 162, 9 
Wash. 658. 

67. N.T.—^Lent v. McQueen, 15 How. 
Pr. 318. 

15 C.J. p 1451 note 93. 

68. Mich.—^Rankin v. Hothschild, 43 
N.W. 1077, 78 Mich. 10. 

15 C.J. p 1451 note 94. 

60, N.T.—ChautauQue Coimty Bank 
V. Risley, 19 N.T. 369, 75 Am.D. 
347. 

15 aj. p 1451 note 96. j 
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TOb 111.—^Thomas v. Van Meter, 45 N. 
R 405, 164 IlL 304, reversinsr 62 
I11.APP. 309. 

71. N.T.—Chautauque County Bank 
V. Bisley, 19 N.T. 369, 75 Am.D. 
847. 

72. N.T.—Genet v. Poster, 18 How. 
Pr. 60. 

73. N.J.—^Eemeny v. Wentz, 147 A. 
587, 105 NJ.Ea. 296. 

15 C.J. p 1451 note 99. 

Negleot to execnto 
The fact that defendant neglects 
to execute an assignment as directed 
by the court fumishes the master 
no grotmds for refusing to direct 
defendant to deliver over his proper¬ 
ty to the receiver, and to decide 
what property defendant has in his 
possession, or under his control, 
which ought to be delivered over pur- 
suant to the order.—^Eldred v. Hali, 
9 Palge, N.T., 640. 

74. N.J.—^Eemeny v. Wentz, 147 A. 
687, 105 N.J.E<1. 296, 



21 O.J.S. 


CREDITOBS^ SUITS 


nor will the filing of a petition in bankrupt- 
cy between the filing of the creditors’ suit and the 
order to transfer property.7« Where defendant ad- 
mits that he has certain property but denies that he 
has any other, the order for delivery of his prop¬ 
erty to the receiver must be generaL'^7 Creditors 
prosecuting a bili for the discovery of assets are 
not entitled to an order requiring their debtor to 
pay to a receiver more than the amount of their 
claims, although the bili was brought in behalf of 
all creditors who might come in.78 

An assignment to a receiver does not pass a 
right of action in the debtor for an injury to prop¬ 
erty exempt from execution,^^ nor for a mere per- 
sonal tort.®® It is otherwise, however, as to a 
right of action for an injury to property to which 
complainant has a right to resort to satisfy his 
claim.^^ The assignment executed by the debtor 
should contain an exception of property exempt 
by law from sale on execution, notwithstanding the 
general order of reference,82 and notwithstanding 
the fact that a fraudulent assignment of all the 
debtor^s property has been set aside.83 It need 
not, however, contain a reservation of property 
which the debtor holds merely in the character of 
trustee for others, and in which he has no bene- 
ficial interest;3^ and it is neither necessary nor 
proper for the master, in settling the form of the 
assignment, to insert an exception therein of prop¬ 
erty held in trust for defendant under a trust which 
proceeded from some other person.35 

The function of the receiver is to hold the prop¬ 
erty as an officer of the court, so that when all 
conflicting interests have been determined, the resi¬ 
due in his hands may be paid over to the party en- 
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titled thereto.®3 Under some circumstances and 
for some purposes, a receiver represents the credi¬ 
tors for whose benefit the suit is brought as well 
as the person or estate in receivership,37 but the re¬ 
ceiver is not an innocent purchaser of an insolvent 
estate^s assets.^S As to a creditor who is not a par¬ 
ty to the suit, the title of the receiver to the prop¬ 
erty of the debtor does not relate to the time of the 
filing of the bili, but only to the time when the as¬ 
signment to the receiver is made.3® 

d. Possession and Oontrol of Receiver 

Ordinarlly, third persons may not interfere with 
property in the possession of a receiver. 

The court will restrain any persons within its 
jurisdiction from taking steps which will prevent 
the receiver from getting the property of the debtor 
into his hands,9® although not by summary process . 
as against those not parties to the suit.^i A credi¬ 
tor cannot sue out execution and cause it to be 
levied on property to which the receiver is en¬ 
titled but a sale by a sheriif under execution of 
land in the possession of the receiver and subject 
to the lien of a judgment does not disturb the re- 
ceiver*s possession.^® A receiver appointed by a 
domestic court on a bili to enforce a domestic judg- 
ment may hold the debtor^s assets against a do¬ 
mestic attaching creditor, although the bili was 
filed by a Citizen of another state.® ^ 

The receiver holds the debtor*s choses in action 
in preference to one who purchased the same of 
the debtor after notice of the filing of the bili;®® 
but he is not entitled to sn adjudication or pre- 
liminary examination awarding him the possession 
of property and book accounts transferred by the 


75. N.T.—Chipman v. Sal)1)aton, 7 
False 47. 

76. KT.—^Watkins T. Plnkney, S 
Edw. 533. 

77. KT.—^Brownlng v. Bettis, 3 
Paise 568. 

7a Ala.—^McKissack v. Voorhees, 24 
So. 523, 119 Ala. 101. 

79. N.T.—^Hudson v. Plets, 11 False 
180, 3 N.T.L.es.Obs. 120. 

8a N.T.—^Hudsoxi V. Plets, supra. 
81. N.Y.—^Hudson v. Plets, supra. 

88. N.T.—Cassrer v. Howard, 1 Barb. 
Ch. 368. 

83. N.T.—Sheldon v. Weeks, 7 N.Y. 
Leg.Obs. 57. 

84. N.Y.—Casger v. Howard, 1 Barb. 
Ch. 368. 

86. N.Y.—^Degraw v. Clason, 11 
Palge 136. 

86, Mo.—^Matz v. Mlami Club Res¬ 
taurant, App., 127 S.W.2d 738. 


Title ia. tnurt 

The legal title which vests in the 
receiver is in trust, not for the court 
but for those having the equitable 
title—^the creditors.—^Harrigan v. Gil- 
christ, 99 N.W. 909, 121 Wis. 127. 

87. U.S.—Cornelius v. C. C. Pictures, 
Inc,, C.C.A.N.Y., 297 F. 444—Amer¬ 
ican & Britlsh Securities Co. v. 
American & Brltish Mfg. Corpora¬ 
tion, D.C.N.Y., 275 F. 121. 

Mo.—^Matz V. Miami Club Restaurant, 
App., 127 S.W.2d 738. 

JtLdgment oreditox^s zights 
A special master, appointed in 
creditox^s suit to hold proceeds of 
judgment debt from trustees to debt¬ 
or, was entitled, under decrees, to the 
judgment creditoi^s rights against 
the trustees.—^New England 011 Re- 
flning Co. v. Canada Mexlco 011 CO., 
174 N.E. 330, 274 Mass. 191. 


trial Bank, 121 S.W.2d 530, 178 
Tenn. 461. 

89. N.Y.—Watson v, New York Cent. 
R. Co., Sheld. 169, 6 Abb.Pr.,N.S., 
91, afflrmed 47 N.Y. 157. 

90. IlL—Sercomb v. Catlln, 21 N.E. 
606, 128 HL 656, 16 AimS.R. 147, af- 
flrming 30 IlLApp. 258. 

91. N.Y.—^Albany City Bank v, 
Schermerhom, 9 Palge 372, 38 Am. 
D. 551. 

98; N.Y.—Gouverneur v. Warner, 4 
N.Y.Super. 624. 

93. N.Y.—^Alhany City Bank v. 

Schermerhom, 9 Palge 372, 38 Am. 
D. 561. 

94. IU.—^Holbrook v. Ford, 39 N.E. 
1091, 153 111. 633, 46 Am.S.R. 917, 
27 Ii.R.A. 324, affirming 50 111. App. 
647. 

96. N.Y.—Weed v. Smull, 3 Sandf. 
Ch. 278. 


88; Tenn.—^Pope v. Knoxvllle Indus- 
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debtor to another who is made a party defend¬ 
ant.®® The rents and profits of real estate of a 
debtor during the time allowed for redemption 
from sale go to the receiver immediately.®^ Where 
a debtor^s tenants have attomed to the receiver, 
they will not be permitted to question his rights 
by disturbing his possession.®® Where a demurrer 
to a bili to reach property in the hands of a third 
person is sustained, the functions of a receiver ap- 
pointed to collect and hold rents and profits cease 
inter partes, but his amenability to the court as an 
officer thereof continues, and the fund itself is sub- 
ject to the court*s order.®® If the receiver takes 
possession of goods, apparently in the debtor's pos- 
session but which are claimed by a third person, he 
will be ordered to restore them on claimant^s un- 
dertaking to hold them subject to the order of the 
court to be made after title is settled.^ The sale 
and conveyance of property under order of court 
is discussed infra § 80. 

e. Acconnting, Compensatioii, Expenses, and 
Disdiarge 

A receiver shouid be required to account, and Is or¬ 
dinari ly entitled to compensation and expenses lawfuliy 
incurred. 

It is error to dismiss a creditors* bili without 
requiring a receiver appointed in the suit to ac¬ 
count® A receiver is generally entitled to re- 
cover compensation and expenses lawfuliy incur¬ 
red.® The expenses of a receiver in caring for 
property are a charge on it, although it belongs 
to a person other than the judgment debtor.^ 


21 C.J.S. 

A party may be estopped to have a receiver dis- 
chargecL® 

f. Actions 

A receiver may sue to recover or protect the debtor's 
property. 

Where a receiver of a debtor’s property is ap¬ 
pointed in a creditors^ suit, he may sue at law 
for the recovery of the debtor^s property.® He 
may file a bili in chancery to collect money which 
he claims is held in trust for the debtor, although 
he may have a concurrent remedy at law, and in 
such case he need not first obtain a judgment at 
law and issue execution, judgment and execution 
having been previously obtained by complainant 
in the creditors' suit.^ The receiver may pursue by 
suit in his own name funds of the debtor which 
have been fraudulently transferred,® even though 
the creditor by amending his bili might impeach 
the same fraudulent transaction,® but a receiver 
appointed in a creditors* suit in one state cannot 
maintain suit in another state to set aside a fraud¬ 
ulent conveyance of the debtor.^® A receiver ap¬ 
pointed to collect rents may maintain a bili to 
protect his rights against others who have taken 
possession of the premises, where the debtor neg- 
lects to make an assignment giving the receiver 
the legal title and a receiver of the property 
of a cestui que trust may avoid the trustee’s pur- 
chase of the trust property.^® 

A receiver is not to be restricted to the vul- 
nerable title of the parties in receivership; but 
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961. N.J.—New Jersey Lumber Co. v. 
Ryan, 41 A. 8S9, 67 3S0. 

97. N.T.—^Farnbam v. Campbell, 10 
PaUre 598. 

16 aj. p 1462 note 22. 

98. N.T.—^AJbany City Bank v. 
Schermerbom, 9 Pai^e 372, 38 Am. 
D. 661. 

99. Ga.—Field v. Jones, 11 Ga. 418. 

1. N.T.—^Dlckerson v. Van Tine, 3 
N.T.Super. 724. 

2. Ala.—Siznmons v. Shelton, 21 So. 
309, 112 Ala. 284, 67 Am.S.R. 39. 

3. Ohio,—Klttinger Wltt Co. v. 
Brookins, 172 N.B. 297, 36 Obio 
App. 266. 

No benefit to oreditorm 
Where receiver diacovered no prop¬ 
erty and reached no assets properly 
reachable in a creditors' suit, he is 
not entitled to compensation for con- 
tinuinsr the debtor*s business and 
realizlng’ a fund, where he did so 
solely for the purposes of maintain- 
ing the reputatlon of the property 
of the debtor as a place for race 
meetings, postponlnx the foreclosure 
of a senior mortgasre on the property 


as long as possible, and produclng, 
when the enforcement of that securi- 
ty occurred, the largest possible 
sum; nor shouid he be allowed for 
disbursements made to his attor- 
neys; and where he paid interest 
on a first mortxagre on the property 
and taxes thereon, hut no benefit to 
the fund derived from the contlnu- 
ance of the business resulted from 
such payments, he is not entitled 
to credit for such payments as 
agralnst the fund realized; but he 
shouid be allowed all disbursements 
necessary to conducting' the business. 
—-Campau v. Detroit Drlving Club, 
107 N.W. 1063, 144 Mich. 80. 

4. 111.—Helse v. Starr, 44 111.App. 
. 406. 

5- IlL—^Erlckson v. Bhresman, 269 
IlLApp. 343. 

6. N.J.—^Miller v. MacKenzie, 29 N. 
J.Eq. 291. 

N.T.—Wilson v. Allen, 6 Barb. 642. 
Tim» to soe 

Application by temporary receiver 
in judgment creditores action, for 
moneys owlng deceased debtor by 
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f testamentary trustee was premature, 
where Judgment creditores action re- 
malned undetermined.—^In re Lev- 
eriches Estate, 239 N.T.S. 741, 186 
Misc. 22. 

BnJiLg tnurbees Indlvldnally 

In credltorse suit against debtor 
and trustees to reach Judgment debt 
owed by trustees to debtor, decree 
authorizlng master to sue trustees 
indivldually was wlthin courfs Jurls- 
dlctlon.—^New England Oil Reflnlng 
Co. V. Canada Mexlco Oll Co., 174 N. 
E. 330, 274 Mass. 191. 

7. N.J.—Terhune v. Bell, Ch., 9 A 

111 . 

8. N.J.—^Mlller v. Mackenzle, 29 N.J. 
Eq. 291. 

9- N.T.—Green v. Bostwich, 1 Sandf. 
Ch. 185. 

Wis.—^Filklns v. Nunnemacher, 
61 N.Wr. 79, 81 WTis. 91. 

11. N.T.—^Albany City Bank v* 

Schermerhom, 9 Paige 372, 38 Am. 
D. 651, reversed on other grounds 
10 Paige 263. 

1& N.T.—^Iddlngs V, Bruen, 4 Sandf- 
Ch. 228. 
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tnay defend against mortgages or liens which are 
void as to creditors, even though as between the 
parties no such defense could be asserted.l3 

Suit on creditores bond. A person, suing on a 
creditores bond for the appointment of a receiver, 
is limited to a recovery for the breach alleged in 
his complaint and a bond indemnifying against 
damages in case the appointment of the receiver 
was revoked was held not breached where receiver 
continued in oflSce after creditors' bili against per¬ 
son whose property was seized was dismissed for 
want of equity.15 

§ 64. Pleading 

In the following sections are discussed the form, 
requisites, and sufficiency of the bili, complaint, or 
petition in creditors* suits, see infra § 65, and of 
the plea or answer and subsequent pleadings, 
see infra § 66; amended and supplemental plead¬ 
ings, see infra § 67; and matters relating to issues, 
proof, and variance, see infra § 68. 

§ 65. — Bili, Complaint or Petition 

a. In general 

b. Allegations as to parties 

c. Description of indebtedness 

d. Allegations as to judgment 


§ 65 

e. Allegations as to exhaustion of legal 

remedies 

f. Allegations as to insolvency of debtor 

g. Description of property and debtor*s 

interest 

b. Allegations as to collusion and value 
of property not subject to execu- 
tion 

i. Multifariousness 

j. Framing bili with double aspect 

k. Prayers 

l. Verification 

a. Ia General 

A creditors’ blll must state facts showFng the com- 
plalnanVs right to rellef. 

Ordinarily no particular form of bili or com¬ 
plaint and no formal specific allegations are neces- 
sary. It is sufficient to state facts from which the 
inference may be drawn that the aid of a court 
of equity is required to give the creditor relief.^® 
The rules of equity pleading apply to creditors' 
bills.i7 Xhe bili must allege, clearly and definite- 
ly, every fact necessary to entitle complainant to 
relief;i8 and a bili is defective which fails to 
show that the court in which it is filed has juris- 
diction of the parties and of the property,^® and 
that the case is one for equitable intervention and 
there is no adequate remedy at law.20 A bili or 
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13. XT.S.—Cornelius v. C. C. Pictures, 
Inc., C.C.A.N.Y., 297 P. 444—Amer¬ 
ican & British Securities Co. v. 
American & British Mfg. Corpora¬ 
tion, D.C.]Sr.T.. 275 F. 121. 

Mo.—^Matz V. Miami Club Bestaurant, 
App., 127 S.W.2d 738. 

14. EvideiLoe relatinff to aiuotlLex 

breaoh is inadmissible.—^Robinson v. 

American Surety Co. of New York, 

11 N.B.2d 24, 292 Ill.App. 252. 

15. 111.—^Robinson v. American Sure- 
ty Co. of New York, supra. 

la XJ.S.—^Darragh v. H. Wetter Mfg. 
Co., Ark., 78 F. 7, 23 C.C.A 609, 
removed on appeal 84 F. 1016, 28 
C.C.A. 680. 

16 C.J. p 1419 note 16. 

17. Fla.—Stewart v. Manget, 181 So. 
370, 132 Fla. 498. 

la Ala.—^Brasher v. Breen & Gar- 
dien Ins. Agency, 133 So. 698, 222 
Ala. 585. 

Fla.—Stewart v. Manget, 181 So. 370, 
132 Fla. 498—^B. L. E. Realty Cor¬ 
poration V. Mary Williams Co., 134 
So. 47, 101 Fla. 254. 

ni.-^eftries v. White, 267 IU.App. 
831. 


He smurt vfeasid or fall by oase 
made by blU, and to recover he must 
aver facts from which recovery can 
be had.—Crowder v. Nuttall, 1 N.B.2d 
912. 285 IlLApp. 254. 

AUegatlozis held iQSTiffloie!n.t 

Averment in creditors’ bili that 
subcontractor of state highway con¬ 
tractor was to receive state contract 
price less ten per cent which was to 
be retained by contractor did not 
Show that subcontractor had a lien 
on funds paid to contractor.—Wade 
v. Brantley & Crawley Const. Co., 161 
So. 101, 230 Ala. 345. 

19. N.Y.—Sherman v. Tucker, 69 N. 
Y.S. 850, 60 App.Dlv. 127. 

16 C.J. p 1419 note 17. 

20. Ala—^Brasher v. Breen & Gar- 
dien Ins. Agency, 133 So. 698, 222 
Ala 585—^Murphy v, City Nat 
Bank, 98 So. 288, 210 Ala 375. 

Cal.—Matteson & Williamson Mfg. 
Co. V. Conley, 77 P. 1042, 144 Cal. 
483—^McCutcheon v. Superior Court 
in and for Lios Angeles County, 24 
P.2d‘911, 134 CaLApp. 6. 

N.Y.—^Abbott V. National Gravure 
Circuit, 192 N.Y.S. 440, 200 App. 
Div. 47. 

Ohio.—^Harris v. Cincinnati, H. & B. 

Ry. Co., 5 Ohio,N.P.,N.S., 173. 

16 C.J. p 1419 note 18. 
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General avexments iiLfniffiolen.t 
The allegations In a creditors’ blll 
relating to the matter of jurisdlc- 
tion cannot be shown by general 
averments that plaintlff has no reme¬ 
dy or no adeauate remedy without 
asslstance of a court of equity, but 
facts must be alleged showlng that 
only In equity will the remedy be 
full, adequate, and complete, and the 
facts must speak for themselves.'— 
Stewart v. Manget, 181 So. 370, 132 
Fla. 498. 

Conjftmotlon. of blll 
Judgment creditor*s bili against 
Judgment debtor Corporation alleging 
that execution issued on her Judg¬ 
ment was retumed “No property 
found,” and that defendant owned no 
property other than certain patents, 
and asklng for the conveyance of 
the patents to a receiver to be ap- 
pointed by the court, and for the sale 
thereof by the receiver and the ap- 
plication of the proceeds to the pay- 
ment of her Judgment, and for an 
injunctlon restraining the defendant 
from disposlng of patents, is a blll 
by a Judgment creditor to subject 
Intangible property, which cannot be 
reached by an execution at law, to 
the satisfaction of complainanfs 
Judgment.—^International Movlng Pic¬ 
ture & Film Co. V. Smith, 99 So. 303. 
211 Ala. 3. 
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complaint filed tmder a statute must comply strict- 
ly with the conditions prescribed by the statute, 
and, if the necessary allegations are lacking, the 
defect cannot be cured by consent of the parties.^^ 

b. AUegations as to Parties 

The blll must contain proper allegations as to the 
parties. 

The bili must allege that plaintiff is a credi¬ 
tor of defendant debtor,23 and inform defendant 
when and how the indebtedness claimed arose, as 
stated infra § 65 c. However, a bili to enforce 
a judgment against land, the legal title to which 


is in the debtor*s daughter, alleging that the debtor 
purchased the land with his own money and caused 
the conveyance to be made to his daughter, plead- 
ing facts negativing the idea that the conveyance 
was a gift, and alleging that the daughter has no 
beneficial interest in the land, but holds it in trust 
for her father, is sufficient as a bili to enforce the 
judgment against the debtor^s equitable estate with- 
out an averment that complainant was a creditor 
when the land was purchased and the title placed 
in the daughter,24 If the debt is in judgment, the 
ownership of the judgment by plaintiff at the 
time the bili is filed must be alleged,26 and it is 
not sufficient to allege ownership of the execution 


AUegatioiui liald IsumfllcleiLt 

(1) A blll by a simple contract 
creditor of a Corporation against an- 
otber Corporation, to wbich the flrst 
had transferred its assets in ex- 
change for stock, wbich dld not show 
that the debtor was insolvent at the 
time of the transfer, that the trans- 
feree assumed its debts or held the 
assets under an express trust, or 
that complainant had obtalned Judg¬ 
ment against the transferor, or that 
it was imposslble to obtaln such 
Judgment, or that, if obtained, it 
could not be collected, did not state 
a cause of action for equitable rellef. 
—Ozan I/umber Co. v. Davls Sewlng 
]\£ach. Oo*, O.O.A^X^el«, 292 £*• 135, af— 
firming, D.C., 284 P. 161. and 286 P. 
395. 

(2) A bili against wife of decedent 
against whom judgments had been 
obtalned, to subject property which 
was formerly community property to 
satisfaction of such Judgments, was 
Insufficient where It did not allege 
death or negative the fact or possi- 
bility of administration, nor allege 
that, although administration was 
then pending, relief had been denled 
or was unattainable.—^Plrst Nat. 
Bank v. Blackwell, D.C.Tex., 51 P,2d 
282. 

(3) A creditors* bili to subject 
ninety-acre tract, legal title to seven- 
ty acres of which was in name of 
owner^s wife, to payment of Judg¬ 
ment for two thousand dollars com- 
mission which broker might procure 
in action at law, was insufflclent to 
allege a cause for equlty Jurisdlc- 
tion, where it appeared from the face 


AUegatioiui h eld suAelent 

(1) Oenerally. 

CaJL—^Bond v. Bulgheronl, 8 P.2d 130, 
215 Cal. 7. 

111.—Kadyk v. Abbott, 26$ ni.App. 
537—^McCarthy v. Chlcago Title & 
Trust Co., 264 IlLApp. 423. 

(2) In a creditores action to have 
his claim against a decedent*s estate 
declared a lien on the property aft- 
er sale by the adminlstratrix to de¬ 
fendant. a plea of a contract be- 
tween the brother of the testatrix 
and defendant, whereby defendant 
was to purchase the property, set- 
tlng forth the relation of the admin- 
istratrix thereto, and the fulfillment 
of the terms of such contract, was a 
sufficient allegation of equities in 
plaintiff.—Scholtz v* Hazard, 191 P. 
123, 68 Colo. 343. 

21m Mass.—E. Shaw Cb. v, Ear- 
caslnas, 180 N.B. 140, 278 Mass. 
397. • 

Mich.—Campau v. Detroit Driving 
Club, 107 N.W. 1063, 144 Mich. 80. 
N.y.—Quick V. Keeler, 4 N.Y.Super. 
231. 

XTecessaxy allegatioxis 

A creditor who brings a statutory 
creditor*s bili to reach and apply 
property of debtor which cannot be 
attached on writ or taken on execu¬ 
tion must allege that he is a credi¬ 
tor, that Principal defendant is a 
debtor having some valuable legal 
or eqtiitable interest not exempted 
by law from attachment, of such a 
nature that it cannot be reached by 
common-law process against debtor, 
and that property is held by a third 
party who may be considered equita- 


inventory, that the other falled to 
organize Corporation but operated 
buslness under corporate name that 
plaintiff Corporation at presldenfs di- 
rectlon fumished the other merchan- 
dise which it charged to the sup- 
posed Corporation, that the other 
promlsed to pay president, and that 
the president had not paid plaintiff, 
were not sufficient to constitute it a 
bili, under Massachusetts statute, to 
reach and apply in payment of a 
debt any property, right, title or 
interest, legal or equitable, of debtor 
which could not be reached to be at¬ 
tached or taken on execution in an 
action at law.—George Lawrence, 
Inc., V. Brodie, Mass., 20 N.E.2d 413. 

(2) Creditores bili to reach pro- 
ceeds of check is insxifflcient for fail- 
ure to allege that proceeds were not 
attachable In law action.—^H. E. Shaw 
Co. V. Karcasinas, 180 N.E. 140, 278 
Mass. 397. 

(3) Plaintiff does not show a cause 
of action under the statute by al- 
legration that he did not know form 
of proceeds or where they were.— 
H. E. Shaw Co. v. Karcasinas, supra. 

(4) A creditores blll, which was 
brought under statute providlng for 
creditorse bilis to reach and apply 
property of debtor which cannot be 
attached on writ or taken on execu¬ 
tion in legal action, and which al- 
leged that **plaintiff is lnformed'e 
that defendant held property of debt¬ 
or which could not be reached by le- 
gaJ process, was defective, since such 
allegation in equity ralsed no issue. 
—^Darling Automobile Co. v. Hali, 197 
A. 568, 135 Me. 382. 

nn A—-»-— 
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issued on the judgment^fi or of the obligations on 
which the judgment was recovered.27 Where a 
creditor is permitted to sue in his own behalf alone, 
the bili need not state that it is in behalf of all 
creditors nor need it contain any invitation to oth- 
er creditors to come in,28 although it shows that 
iJiere are other creditors beside plaintiff.29 Where 
plaintiff sues in behalf of other creditors, the bili 
should allege the existence of other creditors.30 A 
bili which States that it is in behalf of all credi¬ 
tors “who may be entitled to become parties” 
is not objectionable in not being limited to lien 
creditors, where only lien creditors may become par- 
ties.2^ 

Parties defendant. In order to excuse the non- 
joinder of a joint debtor on the ground that he is 
wholly irresponsible and destitute of property, that 
ground should be distinctly averred, eifher posi- 
tively or on information and belief, so that the 
adverse party may take issue thereon.82 A general 
averment that defendant is primarily liable for the 
payment of the obligations on which the judgment 
was recovered is too indefinite to excuse plaintifiE 
from making the other judgment debtors par- 

ties.22 

c. Description of Indebtedness 

The necessity for, and the sufficiency of, a descrip¬ 
tion of the indebtedness of the defendant depends on 
the nature of the particular suit. 

When the suit is brought by a creditor at large, 
the indebtedness of defendant must be accurate- 
ly described as in ordinary actions of debt or as¬ 
sumpsit, and care must be taken to show that com- 
plainant's claim was due and payable when the 
bili was filed;34 jjut, when the'claim has been re- 
duced to judgment, the indebtedness on which the 


judgment was recovered need not be set forth.2® 
A bili brought under a statute authorizing suits by 
creditors to reach and apply, in payment of a debt, 
any property which cannot be reached to be at- 
tached or taken on execution at law, is not insuffi- 
cient because it does not set forth the nature of 
plaintiiFs debt or cause of action.26 

dL AUegations as to Judgment 

The bili must allege the recovery of a valid subslst- 
Ing Judgment, and show, either that the judgment was 
obtained in the Jurisdiction where suit is brought, or that 
it was impossible to obtain such judgment. 

In the absence of statutory provisions of cir- 
cumstances dispensing with the necessity of ob- 
taining a judgment,27 a creditors’ bili must sufl&- 
ciently allege the recovery and preSent existence of 
a valid judgment as a basis for the bill.88 So the 
bili must set forth a judgment obtained in the ju¬ 
risdiction where the suit is brought^s or must show 
that it was impossible to obtain such judgment.40 

e. AUegations as to Exhaustion of Legal Reme¬ 
dies 

(1) In* general 

(2) Issuance and retum day of execu¬ 

tion 

(3) To what county execution issued 

(4) Return of execution 

(1) In General 

When exhaustion of legal remedies le essential, It 
must be alleged or facts stated excusing fallure to ex- 
haust such remedies. 

Where exhaustion of legal remedies is essential 
before resorting to equity, it must of course be 
averred in the bili, or facts must be set forth ex¬ 
cusing failure to exhaust the legal remedies.41 


S6. Fla.—^Rlchardson v. Gllbert, su¬ 
pra. 

fl7. N.T.—Strange v. Longley, 8 
Barb.Ch. 660. 

28. N.T.—Green v. Griswold, 4 N.Y. 

S. 8, 16 N.Y.Civ.Proc. 220. 

15 C.J. p 1420 note 26. 

39. Wash.—Morrlson v. Blue Star 
Nav. Co., 67 P. 244, 26 Wash. 641. 

30. N.Y.—^Elwell v. Johnson, S Hun 
658, appeal dismlssed 74 N.Y. 80. 

15 C.J. p 1420 note 28. 

31. Va.—^Hutchlnson v. Maxwell, 40 
S.E. 656, 100 Va. 169, 93 Ain.S.R. 
944, 67 L.R.A. 384. 

32. N.Y.—Van Cleef v. Sickles, 6 
Paige 606, reverslng 2 Edw. 392. 

■33. IlL—See Petroyeanis v. Pirola, 
206 IlLApp. 810. 

JNT.Y.—Strange v. Longley, 8 Barb. 
Ch. 650. 


34. N.Y.—Louis v. Belgard, 17 N.T. 
S. 882. 

15 C.J. p 1420 note 82. 

BUl should Show where, when, and 
how indebtedness arose. 

N.Y.—Gray v. Kendall, 18 N.T.Super. 

666, 10 Abb.Pr. 66. 

Ohio.—^Harris v. Cincinnati, BL & D. 

Ry. Co., 6 Ohio N.P.,N.S., 173. 

15 C.J. p 1419 note 21. 

35. Cal.—^Tatum v. Rosenthal, 80 P. 
136, 95 Cal. 129, 29 Am.S.R. 97. 

3a Mass.—Ginn v. Almy, 99 N.E. 
276, 212 Mass. 486. 

37. Ih Alabatna creditors brlnging a 
bill agalnst their debtor to discover 
assets under Code 1896, § 819, author¬ 
izing such a bili by judgment credi¬ 
tors, or by creditors not havlng a 
lien or judgment need not allege 
whether their claims have been re- 
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duced to judgment.—^McKlssack v. 
Voorhees, 24 So. 523, 119 Ala. 101. 

38. Neb.—^Mills v. Heckendorn, 281 
N.W. 49, 136 Neb. 294. 

N.Y.—^Abbott V. National Gravure 
Circuit, 192 N.Y.S. 440, 200 App. 
Dlv. 47. 

Ohio.—^Harrls v. Cincinnati, H. & D. 

Ry. Co., 6 Ohio N.P., N.S„ 173. 

16 C,J. p 1420 note 34. 

39. N.M.—Albrlght v. Texas. S. P. & 
N. R. Co.. 46 P. 448, 8 N.M. 422. 

40. U.S.—^National Tube Works Co. 
V. Ballou, N.T., 13 S.Ct. 166, 146 
U.S. 617, 36 L.Bd. 1070, afflrming, 
C.C., 42 P. 749. 

N.M.—Albright v. Texas, S. F. & N. 
R. Co.. 46 P. 448, 8 N.M. 422. 

41. Cal.—Shafer v. Fisher, 268 P. 
651, 86 Cal.App. 43. 

111.—^Betten v.‘ Williams, 277 111.App. 
353. 

Neb.—Rlggs V. Hroch. 274 N.W. 698, 
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(2) Issuance and Retum Day of Execution 

The blll shouid allege the Issuance of the execution, 
describlng It, and the time of Its issuance and return. 

The bili shouid allege that the execution actual- 
ly issued, and shouid describe it, stating the re- 
spective dates at which it issued and was return- 
able.42 

(3) To What County Execution Issued 

The blll must contain proper averments as to the 
county to which execution was issued. 

Where the judgment is one on which an ex¬ 
ecution might have been issued to any countjr 
of ‘the state, it is not sufficient to allege that an ex¬ 
ecution was issued to a named county, without al- 
leging that the debtor resided in such county at the 
date of the issuance of the execution,^® or with¬ 
out aHeging some sufficient excuse for not issuing 
an execution to the county of the debtoris resi- 
dence."*^ In Alabama the bili need not contain a 
specihc allegation that the execution was issued 
to the county in which defendant had a fixed 
and known residence, but it devolves on defend¬ 
ant to Show that the execution was issued to an im- 
proper county.^5 Illinois allegations showing 
that the execution was issued to the sheriffi of the 
county in which the judgment was recovered are 
sufficient, without an allegation that the judgment 
debtor, at the time of the issuance and delivery of 
the execution, resided in that county, the presump- 
tion being that defendant resided in the county 


where the suit was brought.46 in Kentucky the 
petition must allege that the execution was direct- 
ed to the county in which the judgment was ren- 
dered'*^ or in which defendant resides.*^® 

(4) Retum of Execution 

The blll shouid allege the return of execution before 
the filing of the bili, and state the time the return was 
made. Subject to some exceptions, the blll must Show 
that the execution was returned nulla bona; but the 
return need not be set forth In haec verba. 

The bili shouid allege the actual return of the 
execution before the filing of the bili, and shouid 
state the time when it was made,^® to enable the 
court to ascertain that the execution was actually 
returned before the filing of the bill.^O As a rule 
the bili must show that the execution was retum- 
ed nulla bona or unsatisfiedbut this 'rule is 
subject to some exceptions.^2 xhe return need not 
be set forth in haec verba it is sufficient to al¬ 
lege that the execution was returned nulla bona or 
'Vholly unsatisfied.*'^^ 

f. Allegations as to Ihsolvency of Debtor 

Where It Is alleged that execution has been re¬ 
turned unsatisfied, the blll need not expressiy allege the 
fnsolvency of debtor. Where the debtor'8 insolvency 
dispenses with the necessity for a return of execution, 
such excuse must be pleaded. 

Where it is alleged that an execution has been 
issued and returned unsatisfied, it need not be aver- 
red expressiy that the debtor is insolvent or has no 
other property than that out of which the creditor 


133 Neb. 260—Thles v. TWes, 198 
N.W. 151, 111 Neb. 806, 

15 aJ. p 1421 note 38. 

BUL Ixeld snOcieat 

On retum nulla bona, blll for dis- 
covery, not allegingr that judgrment 
debtor has no property in county 
outside jurlsdictlon, is not defective. 
—^National Plumbingr & Heating; Sup- 
ply Co. V. Illinois Wood Preserving^ 
Cto., 239 HLApp. 69. 

40^ Mich.—German-American Sem- 
inary v. Saenger, 33 N.W. 801, 66 
Mich. 249. 

16 a J. p 1421 note 89. 

43. Ind.—Kelly v. Bell, App., 83 N. 
B. 773, affirmed 88 N.B. 59, 172 
Ind. 590. 

15 C.J. p 1422 note 40. 

44L N.T,—^Merchants’ & Kechanics' 
Bank v. Qnffith, 10 Paige 619— 
Keed v. Wheaton, 7 Paige 668, 34 
Ain.I>. 366. 

45. Ala»—^Nlx v. Winter, 35 Ala. 309 
—^Brown v. Bates, 10 Ala. 482. 

48. 111.—Delmel v. Brown, 27 N.B. 
44, 136 111. 586. 

47. Ky.—^Tanner v. Howard, 1 Ky.Lr. 
348, 10 Ky.Op. 793—Adkins v. 
MeaAows, 9 Ky.Op. 124, 


48. Ky.—^Adkins v. Meadows, supra. 
SuAciency of petitioii. 

Under Clv.Code tlt 10 c 4 5 439, 
which provides that after an execu¬ 
tion, "directed to the county in 
which the judgment was rendered, 
or to the county of defendant's resi¬ 
dence,” is returned unsatisfied, plain- 
tiff may institute an equitable action 
to subject choses in action, etc., it 
is insufficlent to allege the issuance 
of an execution to a named county 
other than that in which the judg¬ 
ment was rendered, without averrlng 
that defendant resided in such coun¬ 
ty.—Crabb V. Hill, 30 S.W. 416, 17 
Ky.Lr. 44. 

49. N.T.—^Pardee v. De Cala, 7 Paige 
132. 

16 C.J. p 1422 note 46. 

50. N.T.—^Pardee v. De Cala, supra. 

51. N.T.—^Abbott v. National Gra- 
vure Circuit, 192 N.T.S. 440, 220 
App.Div. 47. 

15 C.J. p 1422 note 48. 

m West VUgima, under statute 
providlng for enforcement of Judg¬ 
ment llens in equity, a blll by a 
judgment creditor ag^nst the hus- 
band to sell the estate he holds by 
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the curtesy in the real property 
owned by his deceased wlfe at the 
time of her death, for the payinent 
of liens Ihereon, which charges that 
the judgment was regularly obtalned, 
that an execution thereon was is¬ 
sued and returned “No property 
found,” and that the rents and prof- 
its of the property will not pay the 
liens agalnst it in five years, is not 
demurrable because of its failure to 
allege that the property sought to 
he subjected is all the property 
owned by the husband.—^Pirst Nat. 
Bank v. Godfrey, 117 S.B. 680, 94 W. 
Va. 1, 30 A.L.R. 1064. 

58. Colo.—Stephens v. Parvln, 78 P. 
688, 38 Colo. 60. 

Okl.—Ziska V. Ziska, 95 P. 264, 20 
Okl. 634, 23 L.R.A.,N.S., 1. 

Va»—^Hutchinson v. Maxwell, 40 S.K 
655, 100 Va. 169, 93 Am.S.R. 944, 67 
L.R,A. 884. 

15 C.J. p 1422 note 49. 

53. Wis.—^Daskam v. Neff, 47 N.W. 
1132, 79 Wis. 161. 

64. IlL—^Alexander v. Tams, 13 IlL 

221 . 

15 C.J* p 1422 note 51. 
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seeks payinent.55 Where the insolvency of the 
judg^ment debtor dispenses with the necessity for 
a retum of an execution, such excuse, to be avail- 
able, must be alleged in the bill.^® In such cases 
an averment that the judgment debtor is insolvent,57 
or that he has no property left subject to execu¬ 
tion,®® or any allegation equivalent thereto,®® is 
sufficient. A bili against several defendants, al- 
leging the insolvency of only one, is insufficient.®® 

g. Description of Property and Debtor*s Inter- 

est t 

The property and interest of the debtor sought to be 
reached shouid be eet out In the blll. 

The property sought to be reached by a creditors' 
bili shouid be described with certainty,®^ unless it 
is unknown to complainant, in which case he is 
not required to point out the property sought to 
be reached.®® The bili shouid allege the specific in¬ 
terest of the debtor sought to be reached.®® It 
has been held, however, that a bili which fails to 
state specifically what the property is, is not for 
that reason deniurrable, the remedy being by mo- 
tion to make definite and certain.®^ The sufficiency 
of the description to create a lien is discussed in¬ 
fra § 84. 

h. AUegations aa to OoUnsion and Talne of 
Property lUot Subject to Execution 

Unless the statute or a rule of court so requires, the 


bili need not allege that It Is not prosecuted by collualon, 
or to protect the property against the claims of otn^ 
creditors, or that the defendant has property not subject 
to execution to the value of a certain number of dollars. 

Complainant need not allege that the bili is not 
proffered and prosecuted by collusion, or for the 
purpose of protecting the property and effects of 
the debtor against the claims of other creditors,®® 
or that defendant has property not subject to exe¬ 
cution to the value of a certain number of dollars,®® 
in the absence of any statute or rule of court re- 
quiring it.®^ Even when an allegation negativ- 
ing collusion is required by a rule of court, it 
may be dispensed with when facts are stated from 
which it is apparent that there was no tollu- 
sion.®® 

L Multifaxiousness 

Whlle a creditors' blll which seeks to litigate en- 
tlrely distinet controversies is multffarious, a blll Is not 
multlfarious merely because It unites different matters 
arlsing out of the same transaction, or seeks relfef on 
different or alternat i ve theories. 

A creditors’ bili which joins several distinet and 
entirely unconnected matters or transactions is 
mutifarious.®® If the object of the bili is single 
and for the subjection of the debtor’s property to 
the satisfaction of complainanfs judgment, and the 
relief, if granted, must be the same as to any por- 
tion of such property, whether held by the debtor 
or in trust for him by another or by several, the 


55. Minn,—Williains v. Kemper, 109 
N.W. 242, 99 Mlnn. 301. 

15 C.J. p 1423 note 62. 
sa Kan.—^Moyer v. Rlggs, 65 P. 
494, 8 Kan.App. 234. 

15 G.J. p 1423 note 53. 

57- Ind.—^Armstrong v. Keifer, 39 
Ind. 225. 

5& Ind.—Vanslckle v. Shenk, 60 N. 
E. 381. 160 Ind. 413—Alford v. 
Baker, 53 Ind. 279. 

59. Kan.—^Moyer v. Rlggs, 55 P. 
494, 8 Kan.App. 284. 

16 C.J. p 1423 note 66. 

ea U.S.—^Anastasopoulos v. Steger 
& Sons Piano Mfg. Co., C.C.A.I11.. 
16 P.2d 32, certiorari denied 47 S. 
Ct. 672, 278 U.S. 769, 71 L.Bd. 
882. 

51. Md.—^Rolahd v. People’s Bank 
of Somerset, 106 A, 670, 134 Md. 
218. 

16 C.J. p 1423 note 57. 

62. Ala.—Sweetzer v. Buchanan, 10 
So. 562, 94 Ala, 674. 

15 C.J. p 1423 note 68. 

63. Fla.—Hewitt v. Punta Gorda 
State Bank, 145 So. 883, 108 Fla. 
39. 

15 C.J. p 1424 note 69. 

BIU held snfBLoiexLt 
Judgment creditor*s blll seeking to 


set up Interest in realty to which 
Judgment of 1926 might attach, al- 
leglng that defendanfs fatiier by 
will probated in 1921 provlded for di- 
vision of realty and personalty into 
fouT equal shares one of which wsjb 
devised to defendant and that in 1931 
exeeutors conveyed realty as part of 
Bhare devised to them for djptribu- 
tion, was suflacient to show a vest- 
ing of one-fourth interest in realty 
in defendant, and time of veating 
was not required to be pleaded.— 
Guaranty Co. of Maryland v. BCub- 
bard, 187 S.B. 313, 117 W.Va 668. 
BUl h^d insuillcient 

In credltoi^s suit to reach and ap- 
ply in payment of debt the interests 
of debtor under an agreement and in 
certain land allegedly conveyed in 
trust, allegation that land was con¬ 
veyed in trust and that agreement 
was entered Into in July or August 
1936, was demurrable since it was 
not an allegation that the same 
facts existed In September, 1937, 
when the bili was flled.—Malden 
Thist Co. V. George, Maas., 22 N.B. 
2d 74. 

64. Ark,—^Wm. R. Moore Dry Goods 
Co. V. Ford, 226 S.W. 320, 226 S. 
W. 139, 146 Ark. 227, 

Grounds for demurrer generally see 
infra 9 66 d. 


65. N.T.—Quick v. Keeler, 4 N.T. 
Super. 231. 

06. N.T.—Quick V. Keeler, supra. 

67. Mich.—Clark v. Davis, Harr. 
227. 

15 CJ. p 1424 note 62. 

66. Wls.—EViber v. Matz, 57 N.W. 
39, 86 Wis. 870. 

69. Ala.—0’Bear Jewelry Co. v. Vol- 
fer, 17 So. 625, 106 Ala. 205, 54 
Am,S.R. 31. 28 L.R.A. 707. 

N.Y.—Jackson v. Forrest, 2 Barb.Ch, 
576. 

Tenn.—Ohio Life Ins. & Trust Co. v. 
Merchants Ins. & Trust Co., 11 
Humphr. 1, 63 Am.D. 742, 

BUls held multlf axioiui 

(1) Creditors were not permitted 
to set aside a fraudulent conveyance 
and at the same time to compel a 
settlement of an asslgnment for the 
benefit of creditors to remove the 
trustee and have a recelver appolnt- 
ed,—Seals v. PheifCer, 77 Ala. 278. 

(2) It is multlfarious to seek sat¬ 
isfaction out of property asslgned by 
the debtor without conslderatlon, and 
also damages for waste commltted 
on land purchased by plaintiff under 
an execution on his judgment.—^Boyd 
& Suydam v. Hoyt & Parsel, 5 Palge, 
N.Y., 65. 
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bili is not multifarious, although the property is 
held by different persons under separate convey- 
ances, or the relief is sought on different or al- 
temative theories,*^® and although different defend- 
ants acquired different portions of the debtor^s prop¬ 
erty, real and personal, at different times.^i A bili 
is not multifarious, although it is brought as well 
to reach equitable interests as to set aside an ob- 
struction to the levy of an execution at law,^^ or 
although it prays discovery as well as relief.*^® 
Multifariousness in bilis in equity generally is dis- 
cussed in the title Equity ^ 233-257, also 21 C.J. 
p 408 note 18-p 427 note 86. 

j. Framing Bili with Donble Aspect 

A creditors’ bili may be framed with a double aspect. 

The bili may be framed with a double aspect, as 
in aid of execution and to reach property not sub- 
ject to execution,74 or to seek payment out of prop¬ 
erty which the debtor has fraudulently conveyed, 
and also out of choses in action, equitable interests, 
and other property not reachable by execution.75 

k. Prayers 

Tha blll or petltfon shouid contain a proper prayer 
for relief. 

A creditors’ bili which purports to be filed in be- 


half of all creditors shoutd contain a prayer not 
only for the payment of complainant’s debt, but 
also for the payment of the debts of all other cred¬ 
itors who might come in and prove their clainis.76 
A prayer for judgment that defendants be com- 
pelled to pay plaintiff the amount of his judgment 
is correct, and does not stamp the action as a legal 
rather than an equitable one.77 A bili to sub- 
ject the equitable estate of a debtor to the payment 
of complainant^s claim is not demurrable because 
some additional relief is sought that may be obtain- 
ed in connection with the discovery which is the 
main equity on which the bili rests.78 Where the 
petition contains a prayer for general relief, it is. 
not wholly bad because petitioner is not entitled to 
a part of the specific relief prayed for;79 and, al¬ 
though the specific prayers for relief are defective, 
complainant will, under the prayer for general re¬ 
lief, be awarded such relief as is consistent with 
the case made out by the bili and within the is- 
sues, as stated infra § 75. 

L Verification 

The blll must be properly verlfled when verlflcatloir 
le required. 

In some jurisdictions a bili which seeks discovery 
of legal assets belonging to defendant is insufficient 
unless verified by oath;8® but, when discovery is 


70l U.S.—^De Btierapolis v. Law- 
rence, C.C.N.Y.. 115 F. 761. 

Ala.—^Montgromery Iron Works v. 
Capital City Ins. Co., 34 So. 210. 
137 Ala. 134—^Handley v. Heflin, 
4 So. 725, 84 Ala. 600—Wedgreworth 
V. Wedgeworth, 4 So. 149, 84 Ala. 
274—^Allen v, Montgomery R. Cb., 
11 Ala. 437. 

Fla.—Ratliff v. Nowery, 136 So. 895, 
897. 102 Fla. 1072, citing Corpil* 
Juris. 

S.C.—Ra^sdale v. Holmes, 1 S.C. 91. 
Tenn.—Swepson v. Exchanse & De- 
posit Bank. 9 Lea 713. 

Utah.—^Hoggan v. Price River Irr. 
Co.. 184 P. 636. 538, 55 Utah 170, 
citing' Coxpns Jnxis. 

Va.—^Hutchinson v. Maxwell, 40 S. 
E. 655, 100 Ya. 169. 67 L.R.A. 384, 
93 Am.S.R. 944—Jordan v. LlsTgan, 
29 S.E. 380, 95 Va. 616—Nulton v. 
Isaacs, 30 Gratt. 726, 71-Va. 726. 

15 C.J. p 1424 note 64. 

Pnxpose of bUl is to avold mnltl- 
plietty of snlts by pennittinsr several 
creditors, although ho>lding unrelated 
claims. to join in single suit, where 
questions are substantially same.— 
RatlilE V. Nowery, 136 So. 895, 102 
Fla. 1072. 

Particiilar biUs held not mnltifaxlous 

(1) A bili, the general purpose of 
which is to subject assets of the 
Principal defendants to the vaiid 
llens of their creditors. is not multl- 


' farious because, as incidental to such 
relief, it also seeks the cancellation 
of tax deeds on portions of the prop¬ 
erty, the equitable apportiomnent of 
the taxes for which such sales were 
made, as between the portions of the 
property covered by different liens, 
and to set aside special assessments 
made by a city for Street improve- 
ments, alleged to be unconstitutional 
and voj^d, and to that end Joins as 
defendants the officers of the city 
and others Interested in such tax 
deeds.—BidweU v. Huff, C.C.Ga., 108 
F. 862. 

(2) A bili is not multifarious 
which seeks to set aside fraudulent 
conveyances and aJso to reach equi¬ 
table interests.—^Randolph v. Daly, 
16 N.J.Eq. 313—Way v. Bragaw. 16 
N.J.Bq. 213, 84 Am.D. 147. 

(3) A bili is not multifarious be¬ 
cause it seeks to subject land at- 
tached and remove the lien of a 
Judgment fraudulent against the at- 
tachment—Stewart v. Stewart, 27 
W.Va. 167. 

71. Ala.—^Henderson v. Farley Nat 
Bank, 26 So. 226. 128 Ala. 547. 82 
AmuS.R. 140. 

N.J.—^Bume V. 0'Shaughnessy, Ch., 
38 A. 963. 

78. Mich.—Vanderpool v. Notley, 39 
N.W. 674, 71 Mich. 422. 

15 C.J. p 1424 note 66. 
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79. N.J.—New Jersey Lumber Co. 
V. Ryan. 41 A. 839, 67 N.J.Bq. 
830. 

15 C.J. p 1424 note 67. 

74. Mich.—^Newcomb v. Montague. 
160 N.W. 405, 194 Mich. 74—Wil- 
son V. Addlson, 87 N.W. 109, 12T 
Mich. 680. 

75. Mich.—^Vanderpool v. Notley, 89' 
N.W. 574, 71 Mich. 422. 

15 C.J. p 1424 note 70. 

76. Del.—^Keller v, Wilson & Co.,. 
Ch., 194 A. 45. 

77. N.T.—^Murtha v. Curley, 90 N. 
Y. 872, 3 N.Y.Civ.Proc. 1, 12 Abb.N. 
Cas. 12, reversing 47 N.Y.Super. 
893, 12 N.Y.Wkly.Dig. 52. 

78. Ala.—^Anderton v. Hiter, 188 So- 
904. 

79. Ga.—Cook v. Securities Inv. Co.^ 
192 S.E. 179, 184 Ga. 544. 

Sale of property 

A petition asking receiver’s sale 
of premises which had been conveyed 
to secure debt was not bad becau«ie* 
it improperly sought to require piTr- 
chaser at such sale to assume se- 
curlty deed, where petition con- 
tained prayer for general relief, suf¬ 
ficient to cover sale of property sub¬ 
ject to security deed.—Cook v. Se¬ 
curities Inv. Co., supra. 

,80. Ala.—^Burke v. Morris, 26 Sck 
759, 121 Ala. 126. 

15 C.J. p 1425 note 78. 



21 C.J.S. 


CREDITOBS^ 8UITS 


§ 66 


merely incidental to the relief sought in matters 
of ordinary equitable cognizance, the bili need not 
be verified by oath.8i The allegation negativing 
collusion, required by rule of court, must be sworn 
to.®^ When verification is required, if the aver- 
ments of the bili are positive, the verification must 
be so;83 but, when they are on Information and 
belief, the verification must embrace both the facts 
that affiant has been informed and that he believes 
them to be true, either in terms, or by affirming 
positively th^t the facts alleged in the bili are true 
as therein stated.*^ Verification according to af¬ 
flantes best belief and recollection is insufficient.*® 
It is sufficient for complainant to swear to the 
obtaining of the judgment and retum of the ex- 
ecution nulla bona on information of his attor- 
ney.®® The verification may be by the attomey or 
his clerk who had charge of the collection of the 
debt, conducted the proceedings at law, and had 
personal knowledge of the facts stated in the 
bill.®'^ Where a bili is verified by complainanfs 
agent who is not also his solicitor, the jurat should 
state the person verifying to be the agent of com¬ 
plainant ;88 bxit, where it is verified by the oath 
of complainant’s solicitor, the court will take no- 
tice of that fact from the records and proceed¬ 
ings in the cause.** 

§ 66. - Plea or Answer and Subsequent 

Pleadings 

a. Plea or answer 

b. Cross bili 


c. Replication 

d. Demurrer 

a. Plea or Answer 

The ordinary rule* of equit/ pleading apply to the 
plea or answer In creditors' suits. The defendant le 
bound by admissione of fact In the answer, and allega- 
tlon* of the bili are admitted by fallure of the answer to 
deny them. 

The ordinary rules of equity pleading apply to 
the plea or answer in creditors* suits.^® An answer 
alleging that plaintiff has an adequate remedy at 
law States a conclusion merely and is insuffi- 
cient.®! An answer is insufficient which avers 
merely that defendant has no recollection and does 
not believe that any dedaration or process was serv- 
ed on him in the suit in which the judgpnent was 
entered.^2 a general assertion in an answer to a 
judgment creditors' bili that defendant has prop- 
erty liable to execution, and which might have been 
levied on, is insufi&cient; he must state what and 
where the property was that the sheriff ought to 
have seized but did not seize.®3 So, an answer is in¬ 
sufficient which avers merely that defendant does 
not admit that he has no property on which to 
levy;94 in an action in the nature of a credi- 
tors* bili brought to subject to the lien of a judg¬ 
ment lands owned by one not a judgment debtor, an 
answer alleging that the judgment debtor has prop¬ 
erty which is or can be made available to the pay- 
ment oi the judgment States a defense and is not 
demurrable.95 

Admissions, Defendant is bound by an admis- 
sion of fact in the answer,9® and he cannot object 


81. Ala.—Plaster v. Throne-Frank- 
lln Shoe Co., 26 So. 226, 123 Ala. 
360. 

16 C.J. p 1425 note 74. 

82. Mlch.—Clark v. Pavis, Harr. 
227. 

•83. Ala.—Burgess v. Martin, 20 So. 
606, 111 Ala. 666. 

84. Ala—^Burgess v. Martin, 20 So. 

506, 111 Ala 656. 

16 C.J. p 1425 note 77. 

Snfflclsnoy of vexifloation 

(1) Statement of afflant that he 
had read bili and knew the contenta 
and that they were true of his own 
knowledge, *'except as to the matters 
stated on Information and belief, 
and as to those he believes it to be 
true,” was sufflcient.—National 
Plumbing & Heating Supply Co. v. 
Illinois Wood Preservlng Co., 239 
111.App. 69. 

(2) Where complalnt stated some 
xnatters positively and others on In¬ 
formation and belief, affidavit by 
complainanfs attorney that afflant 
of hia own knowledge knows that the 


facts are true as stated In the com- 
plaint was sufflcient.—Guyton v. Ter- 
rell, 81 So. 83, 132 Ala 66. 

(3) But an affldavit that the alle- 
gatlons of the bili are true to the 
best of afflanfs knowledge, Informa¬ 
tion, and belief was insufficient.— 
Burgess v. Martin, 20 So. 506, 111 
Ala 656. 

86. Ala—^McKissack v. Voorhees, 24 
So. 523, 119 Ala. 101. 

88. N.Y.—^Hamersley v. Wyckolf, 8 
Paige 72. 

87. N.Y.—Sizer v. Mlller, 9 Paige 
606—^Wooster Bank v. Spencer, 
Clarke 386. 

88. Mich.—^Bergh v. Poupard, Walk. 

6 . 

89. Mich.—^Bergh v. Poupard, su¬ 
pra 

90. IColtifaxloiui plea 

A plea that the execution was Im- 
properly retumed unsatisfled, and 
that, as defendant was the owner 
of land in another county and had so 
Informed plaintiff, he should have 
taken out an alias execution, is 
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multlfarlous and bad.—^Albany City 
Bank v. Dorr, Walk., Mich., 317. 
Flea to Jnrisdletion 

In Tennessee, the defense that 
there Is no proper return or nulla 
bona is to the Jurisdictlon, and un¬ 
der the code must be made by a mo- 
tion to dismlss, by demurrer, or by 
plea in abatement, and cannot be 
made by answer.—Turley v. Taylor, 
3 Lea, Tenn., 171. 

91. N.Y.—Holland v. Crote. 107 N. 
Y.S. 667, 56 Misc. 370, afflrmed 
109 N.Y.S. 787, 126 App.Div. 413. 

92. N.Y.—Corey v. Cornelius, 1 
Barb.Ch. 671. 

93. Mich.—^Rankin v. Kothschild, 48 
N.W. 1077, 78 Mich. 10. 

94. Ohlo.—Bomberger v. Tumer, 18 
Ohio St 263, 82 Am.D. 438. 

95. Minn.—Keith v. Keith, 127 N. 
W. 567, 112 Minn. 188. 

96. Al€u—^Nlx v. Wlnter, 36 Ala, 809. 
Wia—^Wanzer v. Howland, 10 Wis. 

8. 

, 15 C.J. p-1426 note t. 
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to the failure of the bili to allege facts which are 
thus adiiiitted;^'^ nor can he, by his axiswer to 
a supplemental complaint, withdraw or nullify the 
admissions made in the answer to the original com- 
plaint.^8 An allegation in a supplemental peti- 
tion that plaintiflF had obtained a judgment at law is 
admitted by an answer failing to deny such allega- 
tion.^9 Under a statute providing that every ma- 
terial allegation of a bili not controverted by an 
answer shall be taken as true, the only proper mode 
of controverting any allegation in a bili is for the 
answer to deny or controvert such allegation spe- 
cifically, and a general dcnial is not proper plead- 
ing.l A bili under the statute by a judgment cred¬ 
itor against executors to subject the equitable in- 
terest of the debtor as devisec on the ground that 
such interest was not leviable on by execution, is 
not in the nature of a garnishment, and complain- 
ant is not bound by the swom answer of the ex¬ 
ecutors denying that the estate was indebted to the 
judgment debtor.2 

b. Cross Bili 

A cross bflf germane to the orfgfnal suft may be ffled 
in a proper case. 

Cross bilis germane to the subject matter of the 
original suit may be filed.^ Where a lien creditor 
files a bili to ascertain the property of the debtor 
and the liens and priorities, a creditor defend¬ 
ant may file an answer in the nature of a cross bili 
attaddng any of the liens involved as a fraudu- 
lent preference;^ but where plaintifF in an action 
in the nature of a creditors' bili brings in another 
party claiming to have an interest in the prop¬ 
erty, the latter cannot by answer assert against 
the debtor a claim for a money judgment.® A 


21. Q;J.S. 

defendant 'cannot file a cross bili, in the ii?.ttire of a 
creditors^ bili based on a general 'claim.® 

0. Beplication 

The complalnant must file a repifcation where he de- 
slres to deny the truth of the answer. A general deniai 
requires no replication; and a repiicatlon may be waived. 

Where complainant desires to deny the truth 
of defendant’s • answer, he must do so by filing a 
replication.'^ A general deniai, however, requires 
no replication.® • 

Where defendants, as well as complainant, have 
taken depositions relative to the merits of the con- 
troversy, and have submitted the cause for final 
decree on bili, answer, exhibits, and deposition, de¬ 
fendants thereby waive the formality of a repli¬ 
cation.® 

d. Demurrer 

Tho general rules of pleading are applicable In credi¬ 
tore' sults In determining the grounds of demurrer to the 
pleadings; whether a general or a speciai demurrer is 
required to reach certain defects; and as to the scope, 
sufflclency, and effeci of a demurrer. 

The failure to set forth matters which are not es- 
sential to the equity of the bili is not ground of de¬ 
murrer; the nonexistence of such facts must be 
set up by answer or plea.^® Matters tmnecessarily 
set forth in the bili are not ground for a demur- 
rer,^i the proper method of objecting to irrelevant 
averments being by motion to strike out.l® AiErm- 
ative matters of defense can be presented only by 
answer and not by demurrer.^® A complaint which 
States a sufficient cause of action for equitable re- 
lief is not open to demurrer under the code.^^ The 
objection to misjoinder of causes of action or mul- 
tifariousness should be taken by demurrer,^® and 


97. Md.—Bifely v. Staley, 6 GlU & 
J. 432, 25 Am.D. 303. 

98. N.T.—^Forbes v. Waller, 25 N. 
Y. 430. 

99. Or.—^Flrst Kat Bank v. Manas- 
sa, 150 P. 258. 80 Or. 53. 

1. W.Tsl .—^Rosers v. Verlander, 5 S. 

H 847, 30 W.Va. 619. 

9L Tenn.—^Hull v. Vaughn, 107 S.W. 

2d 219, 171 Tenn. 642. 

3. Fla.—Switow v. Sher, 186 So. 
519. 

ALtsrvaaor 

■WTiere trustee In bankruptcy not 
a party to creditores bill Intervened 
and asserted claim to note which was 
cause of action in law action which 
was basis of creditores bili, trustee 
was properly allowed to file a cross 
bili, since cross bili, was grermane to I 
subject matter of original suit— 
Switow V. Sher, supra. | 


4. Tex.—^Briggs v. Ladd, Civ.App., 
64 S.W.2d 389, 390, citing .Corpus 
Juris. 

16 C.J. p 1426 note 7. 

5. Ohio.—Davis Carrlage Co. v. 
Weber, 32 Ohlo Cir.Ct 621. 

6. U.S.—Gofif V. Kelly, C.C.Mont, 74 
P. 827. 

7- D.C.—BirdsaU v. Welch, 6 D.C. 
316. 

8. Mo.—^Jordan v. Buschmeyer, 10 
S.W. 616, 97 Mo. 97. 

9m Ind.—^Demaree v. Driskill, 3 
Blackf. 116. 

10. N.T.—Thomas v. McEwen, 11 
Palge 181. 

16 aj. p 1427 note 16. 

11. N.H.—Treadwell v. Brown, 44 N. 
B: 561. 

19- N.T.—Hammond v. Hudson Riv¬ 
er Iron & Machine Oo., 20 Barb. 
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878—^Bank of Britisb North Amer¬ 
ica V. Suydam, 6 How.Pr. 879, 1 
Code Rep.,N.S., 326. 

13. Ark.—^Hall v. Brewer, 40 Ark. 
488. 

N.T.—Rochester Bank v. Fmerson, 
10 Paige 116. 

14. N.T.—Hart v. Albright. 18 N.T. 

S. 718, 28 Abb.N.Cas. 74. 

IB. N.T.—^Redmond v. Dana, 16 N. 

T. Super. 615. 

Nature of demurrer 

A demurrer for multifariousness Ifl 
BUbstantlally the same as a de¬ 
murrer to a declaration at law for a 
misjoinder of causes of action or of 
difCerent causes of action which can¬ 
not be properly litlgated In the same 
suit, and such a demurrer goes to 
the whole blll, and either or both de¬ 
fendants may demur.—Boyd v. Hoyt, 
g Palge, N.T,, 66. 
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the demurrer should be spedal and not generalA® 
Where an answer alleges that plaintiff has an ade- 
quate remedy at law, an objection thereto on the 
ground that it States a conclusion merely may be 
raised by demurrer.i'^ A ground of demurrer should 
be so stated as to apprise the court of the real ob- 
jection.^^ A general demurrer by all defend- 
ants should be overruled where the bili disdoses a 
ground for relief against one of them,i® and a de¬ 
murrer to the whole bili cannot be sustained where 
complainant is entitled to a part of the relief de- 
manded.20 A complaint is good on general demur¬ 
rer, although unnecessary parties are joined.21 
It has been held that a general demurrer is sujE- 
dent to raise the objection'that complainant has 
an adequate remedy at law,22 although under a stat¬ 
ute requiring a demurrer to specify the grounds of 
objection, it has been held questionable whether a 
general demurrer is sufficient to raise the objec- 
tioir that the creditor has not recovered a judgment 
and exhausted his remedy at law.23 A speaking de¬ 
murrer based on the contents of a writing entirely 
variant from the allegations of the bili will not be 
sustained.24 A demurrer admits the truth of the 
allegations of the bill.25 A motion to dismiss a 
complaint as not stating facts sufficient to constitute 
a cause of action may be treated as a demurrer.26 
Where a bili alleges facts in the altemative, and 
any of the altemative allegations are insuffident, a 
demurrer addressed to such insufficiency should be 

sustained.27 

§ 67. -- Amended and Supplemental 

Pleadings 

a. Amendments 

b. Supplemental pleadings 


a. Amendments 

The blll or answer may be amended if sought at the 
proper time and the amendment does not materiali/ 
change the cause of action or defense. 

The court may permit an amendment of the 
bili in its discretion, for the purpose of making 
it more definite and certain, and curing informali- 
ties therein;2S but where an amendment to a peti- 
tion presents no issue on which a court or jury 
could pass, it will be refused.29 It being the com- 
mon practice, where judgment creditors, suing in 
behalf of themselves and all other lien creditors, 
specifically. refer to only a portion of the debtor's 
real estate, to search out other property on which 
the judgments constitute liens and bring it before 
the court for administration, it is not necessary 
to amend the pleadings in order to do so, where 
third persons do not claim any interest in such oth¬ 
er property but where it is claimed that the 
interests of others have attached, the proper mode 
is to file an amended bili or to bring the facts to 
the attention of the court by petition.2l A judg¬ 
ment creditor who feels that his rights have been 
injuriously affected by a voluntary partition of the 
property held in cotenancy and the taking posses- 
sion by the debtor of his portion, should bring the 
matter to the attention of the court by an amend¬ 
ment of the bill.22 It has been held that an amend¬ 
ment may be allowed even though the bili as origi- 
nally filed shows on its face that the remedy at law 
has not been exhausted,23 but there is authority to 
the contrary.24 Where the bili shows on its face, 
in connection with the summons, that the debt had 
been paid when the bili was filed, it is not sus- 
ceptible of amendment2 6 As in other suits, it is 
not permissible to amend the bili so as to change 
its purpose and ask altogether different relief 


10b Ala.—^Bromberg v. Heyer, 69 
Ala. 22. 

Tenn.—^Fay v. Jones, 1 Head. 442. 

17. N.T.—Holland v. Grote, 107 N. 
T.S. 667, 56 Misc. 370. afflrmed 109 
N.Y.S. 787. 125 App.Div. 413. 

18. Mich.—Kelloggf v. Hamllton, 5 
N.W. 816, 48 Mich. 269. 

19. 111.—^Fusze V. Stem, 17 Ill.App. 
429. 

80. Ala.—Burke v. Morris, 25 So. 
769, 121 Ala. 126. 

16 C.J. p 1427 note 26. 

81. Wis.—Lehr v. Murphy, 116 N.W. 
893. 186 'Wls. 92. 

82. Wis.—Gullickson v. Madsen," 67 
N.W. 966. 87 Wls. 19. 

83. N.T.—Loomis v. TifCt, 16 Barb. 
641. 

at Ala.—^Bromberg v. Heyer, 69 
Ala. 22. 


N.J,—^McDevltt V. Connell. 68 A. 
604, 71 N.J.Bq. 119. 

86. 111.—Miller v. Davidson. 8 HI. 
618, 44 Am.D. 716. 

Miss.—^Vasser v. Henderson, 40 Miss. 
519, 90 Am.D. 361. 

881 N.T.—Sloan v. Waring-, 56 How. 
Pr. 62, afflrmed 9 N.Y.Wkly.Dig. 
170. 

87. Ala.—Crlsp v. First Nat. Bank, 
139 So. 218. 224 Ala. 72. 

2& Neb.—^Monroe v. Reld. 64 N.W, 
983, 46 Neb. 316. 

16 C,J. p 1427 note 82. 

89. Ga.—^Lydia Plnkham Medicine 
Co. V. Glbbs, 33 S.E. 946, 108 Ga. 
138. 

30. V€L—^McClanahan v. Norfolk & 
W. R..CO.. 87 S.E. 781, 118 Va. 
388. 

31. Ya.—^McClanaban y. Norfolk & 
W. R. Co., supra. 
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38. Ala.—Grlfflth. v. First Nat 

Bank, 140 So. 859, 224 Ala. 296. 

33. N.Y. — Baggrott V. Bagleson. 
HofiCm. 877. 

34. Miss.—Scott V. McFarland, 84 
Miss. 363. 

Wbexe opportnxdty to put in new an- 
Bwer Is glvea. 

Where the bili States that the 
execution was returnable. and was 
in fact retumed after the commence- 
ment of the suit, it is bad in matter 
of substance. and is not amendable 
under 2 Rev.St 424 §§ 1, 2, without 
giving defendants an opportunity to 
put in a new answer.—Pardee v. De- 
Cala, 7 Paige, N.Y., 132. 

35. W.Ya—Wildasin v. Long, 82 S. 
E. 206, 74 W.Va. 683. 

3t Ala.—Scott V. Ware, 64 Ala. 174. 
Ga.—Owen v. S. P. Richards Paper 
Co., 3 S.E.2d 660, 188 Ga. 258. 

15 C.J. p 1428 note 39. 
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§ 67 

but an amendment is not a departure because it 
adds as parties to the bili some who were not 
made parties in the original bill.^*^ The court 
may, in its discretion, after a demurrer has been 
sustained, permit an amendment by striking out 
the names of some of the complainants,^* or by 
striking out an invitation to other creditors to join 
in the suit.39 An altemative ground of relief may 
be set up by amendment when the matter of amend¬ 
ment might have been stated in the altemative 
in the bili as originally filed.^^^ A creditor may not 
set up by amendment new matters or events which 
have arisen since the filing of the original bill,^^ 
the propef course being to file a supplemental bili, 
as stated infra § 67 b. While the court has full 
discretionary power to allow amendments to equity 
pleadings at any time, and will exercise that power 
at any stage of the case on reasonable terms, or 
even without terms, if necessary for the preserva- 
tion of some substantial right, it will not ordinarily 
allow amendments to the bili after the case has 
been reported to the law court. If the bili can- 
not then be sustained without further amendment, 
it will ordinarily be dismissed, with costs, and 
plaintiff will be left to bring a new bill.^2 An 
amendment in matters of form merely may be made 
at any stage of the suit;^^ but it is within the dis¬ 
cretion of the chancellor to refuse to permit an 
amendment of a bili after the cause has been heard 
and a decree entered.^^ The bili may in a proper 
case be amended to conform to the proof.^® The 
refusal of the chancellor to strike out an amended 
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bili because it was filed without leave of court is 
tantamount to leave to file it^® A new summons is 
not necessary on an amended petition which seeks 
no other or different relief than the original peti- 
tion.^*^ 

An amendment of an answer in order to show 
a homestead right in the land sought to be reached 
may be allowed.^® The rule permitting the re- 
jection of an amended answer does not apply to an 
amended answer setting up facts presenting equi- 
table defenses, the disposal of which is necessary 
to any final adjudication of the rights and priori- 
ties of the several creditors.-*® When a bili was 
amended by joining other persons as parties de¬ 
fendant, but did not change any other material 
allegations of the bili, an amended answer, con- 
taining much immaterial matter, and filed without 
leave of court, after the property had been sold, 
was properly stricken out.®® 

b. Supplemental Pleadings 

A supplemental blll may be filed to Introduce matters 
occurring after the flilng of the original blll which* re¬ 
late to and support the rights set up In the original blll; 
and In some cases new parties may be brought in by 
supplemental bili. 

New events or new matters which do not change 
the parties before the court, or the rights and in- 
terests of the parties, but merely refer to and sup¬ 
port the right and interests already urged in the 
bili, may be brought before the court by a sup¬ 
plemental bill;®i and if the original bili is suffi- 


Snit to caiLcel debtox’8 coii.ve 7 ancs to 
defe&dant 

In creditors’ suit to cancel debt- 
or^s conveyance to defendant where 
original petition alleged fraud on 
creditors, permitting an amendment 
over defendanfs objection on ground 
that amendment was inconsistent 
with. and contradictory to, original 
petition. alleging that deed in ques- 
tion was a forgery, was error where 
amendment was allowed without 
striking original allegations concem- 
ing conveyance to defendant and pe¬ 
tition contalned only one count.— 
Owen V. S. P. Richards Paper Co., su¬ 
pra. 

37- Ga.—^McDougald v. Dougherty, 
11 Ga. 670. 

15 C.J. p 1428 note 40. 

38- 111.—^Heacock v. Burand, 42 IlL 
230. 

39- TJ.S.—^Tates v. Arden, D.C., 30 
P.Cas.No.18.126, 5 Cranch C.C. 626. 

Ala.—Wlmberly v. Montgomery 
Pertiliser Co., 31 So, 624, 132 Ala. 
107. 

41- N.T.—^Hope v, - BrinckerhofC, 4 
Sdw. 348, 660. 


42. Me.—Shaw v. Monson Maine 
Slate Co., 51 A 285, 96 Me. 41. 

43. N.T.—Pardee v. DeCala, 7 
Paige 132—Candler v. Pettit, 1 
Paige 168, 19 Am.D. 399. 

44. Tenn.—^Montgomery v. Clark, 
Ch.. 46 S.W. 466. 

45. Tenn.—^Bryan v. Zarecor, 81 S. 
W. 1252, 112 Tenn. 603. 

15 C.J. p 1428 note 49. 

4a Miss.—Ward v. Whitfleld, 2 So. 
493, 64 Miss. 754. 

47. Ky. —^Moore v. Rohinson, 91 S. 
W. 669, 29 Ky.Ii. 43. 

48. Ky.—Cincinnati Tobacco Ware- 
house Co. V. Matthews, 74 S.W. 
242, 24 Ky.L.. 2445. 

49. W.Va.—^Blumberg Bros. Co. v. 
King, 127 S.B. 47, 98 W.Va. 275. 

Bejeotlon of amendment held error 
Where, In Judgment creditors’ suit, 
on showing by amended answer that 
other suits are pending in same 
court involving rights and interests 
of parties, necessary to be adjudlcat- 
ed before final disposition of cause, 
and that other rights have Inter- 
vened since execution of order of 
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reference, which should be Inquired 
Into, and constituting ground for 
affirmative relief, answer should be 
allowed to be filed and parties 
brought to issue thereon before final 
disposition of cause.—^Blumberg Bros. 
Co. V. Eling, supra. 

60. TJ.S.—Tennessee Pub. Co. v. Car- 
penter, C.C.ATenn., 100 P.2d 728, 
certiorari denied 69 S.Ct 776, 306 
U.S. 659, 88 L.Bd. 1066. 

61. Mass.—^Bethlehem Fabricators v. 
H. D. Watts Co., 190 NH. 828, 
286 Mass. 556, 93 AL.R. 1124. 

16 C.J. p 1426 note 84. 

Jodgment on debtox’s oansa of aotlon 
after original hlU filed 
(1) In creditors’ suit to reach and 
apply cause of action in favor of 
buildlng contractor for damages for 
unlawful interference with buildlng 
contract in satisfaction of debt, 
brought before Judgment was ob- 
tained thereon in pending action, 
supplemental bili, in nature of 
amendment to original blll, showing 
cause of action had been reduced to 
Judgment and bringing m additlonal 
defendants so as to control proceeds 
of Judgment, was properly allowed. 
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§ 68 


cient to entitle complainant to one kind of relief, 
and facts subsequently occur which entitle him to 
other or more extensive relief, he may have such 
relief by setting out the new matter by supple- 
mental bill;^^ but where the original bili is wholly 
defective, so that no valid decree can be made 
thereon, a supplemental bili cannot be maintain- 
ed on matters subsequently taking place; a new 
bili must be filed.®^ Accordingly, where jurisdic- 
tion does not exist at the time of the filing of the 
bili because of the want of judgment or execution, 
the defect will not be cured by the subsequent re- 
covery of judgment and the issuance and return un- 
satisfied of execution thereon and the setting up of 
such facts in a supplemental bill;54 and where 
the original bili is based on a judgment which 
is afterward set aside at law, complainant is not 
entitled to file a supplemental bili founded on a 
second judgment obtained pendente lite.®® A sup¬ 
plemental bili is allowed and is necessary to dis- 
cover and reach property acquired by defendant sub¬ 
sequently to the filing of the original bill;^® and a 
supplemental bili may be filed to subject to the pay- 
ment of a judgment obtained subsequently to the 
institution of the original bili, and on which ex¬ 
ecution has been issued and been retumed nulla 
bona, property acquired subsequently to the filing 
of the original bili as well as property sought to 
be reached by the original bill^T in some cases, 
where proper parties are not before the court, they 
may be brought in by a supplemental bilL^S Where 


rules of court require an averment as to the amount 
in controversy, if it appears in the original bili it 
need not be repeated in the supplemental bilL®^ 

§ 68. -- Issues, Proof and Variance 

Evidence of matters not pleaded Is Inadmissible. 
The proof must conform to the pleadings; but an Im- 
material virfance wlll not prevent recovery. 

In accordance with the general rule, the issues in 
a creditors’ suit are those®® and only those®^ raised 
by the pleadings. The claim that creditors realized 
from securities and did not give the debtor credit 
therefor on their judgments against him on which 
their bili is founded cannot be considered, unless 
raised by defendants’ pleadmgs.®^ It has been held 
that the debtor cannot claim a fund sought to be 
reached by a creditors’ bili as an exemption, unless 
he pleads it by way of answer;®® but it has also 
been held that evidence showing a right to claim 
property as exempt is admissible under the gen¬ 
eral denial.®^ Where plaintiff’s right to equitable 
relief depends entirely on the fact that the bili is 
filed to reach and apply property not subject to at- 
tachment or execution, the averments as to the ex- 
istence of such property are jurisdictional, and 
must be proved as laid.®® However, where the 
petition sets up matters entitling plaintiff to equita¬ 
ble relief, it is sufficient to prove them without proof 
of other matters alleged;®® and the averments that 
defendant has property to the amount of one hun- 
dred dollars, and that the bili is not filed by collu- 


—Bethlehem Fabricators v. H. D. 
Watts Co., supra. 

(2) Where original bili by creditor 
sought to reach and apply cause of 
actlon In favor of debtor in satlsfac- 
tion of debt, and supplemental bili, in 
nature of amendment to original bili, 
•was filed alleging that debtor ob¬ 
tained judgment on cause of action 
and that execution was Issued on 
judgment, judgment was held to; 
stand in place of cause of action 
sought to be reached and applled by 
original bili to satisfaction of debt 
and was itself property which could 
be reached and applied by creditor. 
—^Bethlehem Fabricators v. H. D, 
Watts Co., supra, 

Kotloe of filing 

Where evidence showed that de¬ 
fendant in creditors' suit had actual 
notlce of filing of supplemental bUl, 
and defendant was represented by 
counsel appearing specially for pro- 
tectlon of Interest in property within 
Jurlsdictlon of court referred to in 
supplemental bili, further notlce to 
defendant of filing of supplemental 
bili or issuance and Service of proc- 
ess thereon was not necessary.— 
Bethlehem Fabricators v. H. D. 
Watts Co., supra. I 

21CJ.S.-71* 


53. N.T.—Thomas v. McBwen, 11 
Palge 131. 

15 C.J. p 1425 note 85. 

6a TJ.S.—Putney v. Whltmire, C.C.. 

S.C., 66 P. 385. 

15 C.J. p 1425 note 86. 

W.Va,—^Lewis v. Fisher, 171 S. 
E. 106, 114 W.Va, 151. 

15 C.J. p 1426 note 87. 

65b N.T.—^Butchers & Drovers Bank 
V. Willis, 1 Bdw. 646. 

66. Mich.—^Newlove v. Pennock, 82 
N.W. 64, 123 Mich. 260. 

15 C.J. p.1426 note 89. 

67. N.T.—^Thomas v. McEwen, 11 
Paige 131. 

58. Mass.—^Bethlehem Fabricators 
v. H. D. Watts Co., 190 N.B. 828, 
286 Mass. 656, 93 A.L.R. 1124. 

16 C.J. P 1426 note 91. 

69. N.T.—^Thomas v. McBwen, 11 
Paige 131, 

60. Ala,—^Boasberg v. Cooke, 186 
So. 797, 223 Ala. 389. 

Existeaoe of Jndgxneat as alleged 
by plaintiff was held put in issue by 
answer.—^Boasberg v. Cooke, supra. 
Bvidenoe admissible under pleadings 
Reference in amended blll to 
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amounts “agreed" to be pald on 
notes in certain letter was held not 
to preclude plaintiff from proving 
that contract was made by accept- 
ance in modlfied form of offer or ap- 
plicatlon for loan In such letter.— 
Westminster Nat. Bank v. Grausteln, 
170 N.E. 621, 270 Mass. 666, certio¬ 
rari denied Grausteln v. Westmin¬ 
ster Nat. Bank, 61 S.CL 80, 282 U.S. 
876, 76 L..Bd. 773. . 

61. Me.—^Darllng Automobile Co. v. 
Hali, 197 A. 558, 569, 135 Me. 382. 
«‘Evidenoe wlthont allegatlon is as 
futile as allegatlon without evi¬ 
dence.”—Darllng Automobile Co. v. 
Hali, supra, 

68. lowa.—0’Brien v. Stambach, 69 
N.W. 1133, 101 lowa 40, 63 Am. 
S.R 868. 

63. Mo.—^Furlong v. Thomssen, 19 
MoAlPP. 364. 

64. Ind,—Starke v. Lamb, 78 N.B. 
668, 79 N.B. 895, 167 Ind. 642. 

65. Mass.—^Hoshor-Platt Co. v. MIl- 
ler,‘76 N.E. 650, 190 Mass. 285. 

66. lowa.—Nichols Shepard Co. v. 
Rlngler, 112 N.W. 643, 185 lowa 
18L 
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sion, being required only by rule of court, consti¬ 
tutos no part of plaintiffs case, and need not be 

proved.®7 

Variance, To authorize a recovery on a credi- 
tors* bili, the pleadings and proof must corres- | 
pond;®S but this doctrine will not be extended to I 
prevent a recovery in case of an immaterial vari- 
ance.®® I 

§ 69. Presumptions and Burden of Proof 

Ord!narIly, the burden Is on the creditor to prove the 
faets essentiai to a recovery, and on the debtor to prove 
facts set up as a defense; but a party need not prove 
faets that reasonably may be presumed from other facts 
proved. 

The burden is on complainant to prove his juris- 
dictional averments.'^® Thus, the allegations of 
the bili of recovery of a judgment, issuance of ex- 
ecution, and retum thereof nulla bona must be 
proved.7i However, a retum nulla bona makes a 
prima facie case that defendant has no sufficient 
property on which exeeution can be levied, casting 
on defendant the burden of adducing evidence to 
the contraiy, as stated supra § 47; and a defend¬ 
ant claiming that complainant has not exhausted his 
remedies at law, and that attachment proceedings 
taken on the judgment have not been determined, 1 
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must Show these facts afiirmatively, where the evi¬ 
dence of complainant makes a prima facie casc of 
exhaustion of iegal remediesJ^ Where the failure 
to issue exeeution to the county of defendanfs 
residence is set up as a defense to the bili, defend¬ 
ant must Show that he not only resided or had a 
place of business in some county other than that 
to which the exeeution issued, but also that he had 
visible property there out of which the exeeution 
might have been satisfied if plaintiff had exercised 
due diligence.'^® Where an exeeution was retum- 
ed on the day the complaint was sworn to and 
the summons dated, the presumption is that it was 
returned before the commencement of the actionJ^ 
If the bili seeks to charge an equitable asset on the 
ground of the debtor^s insolvency, such insolvency 
must be proved.^® It has been held that in the ab- 
sence of proof of the value of the assets of the 
debtor that could be reached by process at law, it 
appearing that they were such assets, it will be 
presumed that they were of sufficient value to sat- 
isfy complainant's debt;76 but there is authority to 
the contrary where exeeution has been returned 
nulla bona.77 The burden is on the creditor to 
Show that assets which he seeks to subject to the 
pa3rment of his claim are the property of the judg¬ 
ment debtor,78 and where he seeks to subject a debt 
alleged to be due the debtor, he must establish that 


67. N.T.—Batterson v. Ferguson, 1 
Barb, 400. 

66. IlL—Detroit Stove Works v. 

Koch. 30 111.APP. 328. 

N.Y.—^Merchants* & Mechanlcs* Bank 
V. Grifllth. 10 Palge 619. 

69. Mich.—^Marshall First Nat. Bank 
V. Hosmer, 12 N.W. 212, -48 Mich. 
• 200 . 

16 aj. p 1428 note 61. 

70. 111.—Crowder ▼. Nuttall, 1 N, 
E1.2d 912, 285 Ill.App. 254. 

Mass.—^Hoshor-Platt Co. v. Miller, 
76 N.B. 650, 190 Mass. 285. 

15 C.J. p 1429 note 62. 

Ea West Tirglnla under statute, 
in suit to foreclose liens in equity, 
where it Is necessary before decree- 
ing sale of property to ascertain 
whether rents and profits thereof 
will suffice to discharge liens within 
five years, the burden of establish- 
ing the insufficiency of such rents, 
etc., rests on creditor.—Abney- 
Bames Co. v. Davy-Pocahontas Coal 
Co., 98 S.B. 298, 83 W.Va. 292. 
Waiver by defeBdaat 

(1) A denial by the debtor that he 
has assets or securities in the hands 
of the other defendants which could 
not be reached at law. and the giving 
of evidence in support thereof, do 
not walve his objection to the Ju- 
risdlction of & court of equity» or re- 


lieve plaintiff of the burden of prov- 
ing his Jurisdictional averments.— 
Hoshor-Platt Co. v. Miller, 76 N.H, 
650, 190 Mass. 285. 

(2) A showing that the creditor 
has pursued his remedies at law to 
every available extent when neces¬ 
sary is of the substance of the cred- 
itoi^s right to relief and is not 
walved by the general answer.— 
Wrlght V. Petrie, 1 Sm. & M.Ch., 
Miss., 826—Parish v, Lewls, Freem., 
Mlss., 299. 

(3) In Tennessee, however, the de¬ 
fense that there has been no retum 
of exeeution nulla bona must be 
made by motion to dismlss by de- 
murrer, or by plea in abatement, emd 
is walved by answer.—^Turley v. 
Taylor, 3 Lea, Tenn., 171. 

71. IlL—^Russell v. Chicago Trust 
& Savings Bank, 29 N.B. 37, 139 
111. 638, 17 L.R.A. 845. 

15 C.J. p 1429 note 63. 

BssexLtial elements to bo proved 
A Judgment creditor who attempts 
to reach realty in satisfactlon of 
Judgment through action in equity 
must Show existence of Judgment re- 
corded In county wherein realty is 
located, issuance to sherlff of coun¬ 
ty of debtor* s residence, of exeeution 
'which has been returned unsatisfled, 
and an obstruction to enforcement of 
exeeution against debtor*s realty, 
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such as a conveyance of the realty 
rendering the debtor insolvent— 
Kwandrans v. Dobosz, 10 N.T.S.2d 
34. 

72. D.C.—Welghtman v, Washington 
Crltlc Co., 4 App.D.C. 186. 

73. Ala.—^Nix v. Winter, 35 Ala. 
309. 

15 C.J. p 1429 note 66. 

74. N.T.—^Murtha v. Curley, 92 N.T. 

859, 3 N.Y.Civ.Proc. 266, 65 How. 
Pr. 86, reversing 49 N.Y.Super. 482. 
8 N.Y.Civ.Proc. 86, 64 How.Pr. 

465, reversing 64 How.Pr. 222. 

15 C.J. p 1429 note 67. 

75. 111.—Greennmn v. Greenman, 107 
111. 404. 

7ft IlL—Ward v. Wood. 82 IlLApp. 
289. 

77, Wis.—Oppenheimer v. Colllns, 
91 N.W. 690, 116 Wis. 288. 60 L.R. 
A. 406. 

78. Ark.—^Phillips v. Ettenbum, 288 
S.W. 28, 168 Ark. 643. 

16 C.J. p 1429 note 71. 

Sqnltabl» ownsrsiiip 

Where Judgment creditor seeks to 
subject to the Judgment land stand- 
Ing In the name of children of the 
debtor on the theory of a trust, the 
burden rests on the Judgment cred¬ 
itor to establish equitable ownership 
in the debtor.—^Phillips v. Ettenbum, 
supra. 
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debtJ^ It has been held, however, that where a 
third person intervenes, claiming the fund in suit, 
the burden is not on the creditor to show that the 
money did not belong to intervener and where 
a party to a creditors* bili claims to have acquired 
an interest for value and in good faith in a cer- 
tificate of ownership of land in suit before the com- 
mencement of the litigation, the burden is on him 
to show that fact.^^ A judgment creditors’ bili is 
not sustained by proof merely of the judgment, ex- 
ecution, and retum unsatisfied; it must be shown 
that defendant has property, either legal or equi- 
table, either in hand or due from some one else, or 
that he has legal title to real estate which he with- 
holds from the record, where that is alleged in 
the bill.®^ In a statutory action to reach the 
debtor*s corporate stock, plaintiff need not prove 
that the stock certificates are in possession of the 
debtor, where such proof is not required by the 
statute.83 Complainant must establish the debt on 
which the bili is based;^^ but where the regularity 


of judgments on which the bili is founded is admit- 
ted, they are prima facie evidence of indebtedness, 
and the burden is on defendants to prove pay- 
ment,^® unless such time has elapsed as to give rise 
to a presumption of pa 3 mient.®® If it is sought to 
subject the land of nonresidents to payment of a 
debt, complainant must prove nonresidence.*'^ 

§ 70. Admissibility of Evidence 

The general rules as to the admissibility of evidence 
are appllcable In credltors* suits. 

Any competent evidence which is relevant and 
material to the issues is admissible in a creditors^ 

suit.88 

§ 71. Weight and Sufficiency of Evidence 

The general rules as to the weight and sufficiency 
of the evidence are appllcable In creditors’ suits. 

The rules relating to the weight and sufi5ciency 
of evidence in civil suits generally apoly in credi- 
tors’ suits.*® The mere filing of the bili fumishes 


79. 111.—Crowder v. Nuttall, 1 N.E3. 
2d 912, 286 Ill.App. 254. 

Mo.—Wllkinson v. Hardlngr Dredge 
Co., ApPm 186 S-W- 743. 

80. Ark.—^Parker v, Wells, 106 S.W. 
76, 84 Ark. 172. 

81. D.C.—Merlllat v. Hensey, 84 
App.D.C. 398. 

82. Mich.—^Wilson v, Henry, 100 N. 
W. 890, 108 N.W. 964, 137 Midi. 
676. 

83. Mass,—Central Mortgr. Co. v. 
BufC, 179 N.E. 628, 278 Mass. 233. 

84u Ky.—Strong: v. Sewell, 12 Ky.I* 
94. 

SOb lowa.—0’Brlen y. Stambach. 69 
N.W. 1183, 101 lowa 40, 68 Am.S.R, 
368. 

86. Ky.-Ukdk v. Chlles, 9 Dana 266. 

87. Ky.—Calk v. Chlles, supra. 

88l Mass.—^Westmlnster Nat. Bank 
y, Graustem, 170 N.B. 621, 270 
Mass. 665, certiorari denied Grau- 
Btein y. Weatminster Nat Bank, 61 
S.Ct 80, 282 U.S. 876. 76 L.Ed. 778. 
Mdenoe held ^dmlBslble 

(1) Indorser*a letter, statingr his 
wife*s propositlon to pay monthly In- 
Btallments on notes in conslderatlon 
of loan to her, was admissible In 
suit to apply her Interest in certaln 
fund to payment of such Install- 
ments.—^Westmlnster Nat Bank y. 
Grausteln, supra. 

(2) BozTower*s notes and agree- 
ment to appllcation of payments on 
original note to other purposes were 
admissible in suit to apply her Inter¬ 
est In certaln fund to payment of 
original note.—^Westmlnster Nat. 
Bank y. Grausteln* supra. 


(8) In creditores suit to reach 
dchtor^s alleged equitable interest in 
stock purchased with borrowed mon¬ 
ey, evidence showing lender^s mental 
attitude respectlng debtor was im- 
properly exeluded.—^Pirst Nat. B^nk 
V. Harrison, 171 N.K. 724, 271 Mass. 
258. 

(4) In creditores bili by Injured 
party against llabillty insurer and 
insured whose automoblle caused in¬ 
juries, evidence tendlng to show c'r- 
cumstances surrounding withdrawal 
of insurer*s attorneys, from Injury 
suit was properly admitted to show 
good faith of insurer In wlthdrawing 
from case.—^Patton v. Washlngrton 
Ins. ISxchange, 6 N.B.2d 472, 288 111. j 
App. 694. 

89. Ark.—Phillips v. Ettenbum, 238 

S.W. 28. 168 Ark. 643. 

15 aX P 1429 note 82. 

Clroiuids of prooeadl 2 ig must be 
clearly and fully proved.—^Harris v. 
Cincinnati, H. & D. Ry. Co., 6 Ohlo 
N.P.,N.S., 173. 

Cloar xight to reliaf sought must 
be shown.—JefiCries v. Whlte, 267 
IlLApp. 331. 

Weight or prepoaderanoe of evl- 
denoe Is necessary to establish equi¬ 
table ownership of property sought 
to be reached.—^Phillips v. Ettenburn, 
238 S.W. 28, 158 Ark. 648. 

Byidenoo held sufficient 

(1) To Show plaintiff entltled to 
rellef.—^Unlon Nat. Bank of Wlchita 
V. Ternes, 204 P. 699, 110 Kan. 476. 

(2) To sustaiu flndlng against both 
defendants, who were the debtor*s 
widow and a corsK>ration, as to thelr 
llabillty for amounts found against 
them.—Williams Realty Sc Loan Co. 
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v. Simmons, 8 S.B.2d 680, 188 Ga. 
184. 

(3) To sustain flndings for de¬ 
fendants.—Commerce Trust Co. v. 
Dem, 242 P. 181, 120 Kan. 136. 

(4) To establish debt due from de¬ 
fendant to plaintiff.—^New England 
OIl Reflning Co. v. Canada M'' *co 
on Co., 174 N.E. 330, 274 Mass. 
191—Star Bre-v^ng Co. v. Plynn, 129 
N.E. 438, 237 Mass. 218. 

(5) To Show that proceeds of sale 
of com belonged to Judgment debtor. 
—^Lawton Sav. Bank v. Bremer, 218 
N.W. 49, 205 lowa 334. 

(6) To sustain flnding that bonds 
which debtor’s brother delivered for 
deposit as bail on appeal in crimlnal 
proceedings against debtor, were 
property of debtor.—^Dickerman v. 
Ahem, 269 P. ISO, 93 CaLApp. 166. 

(7) To show that debtors were 
real owners of land standlng in name 
of another.—Klein v. Reske, 198 N. 
W. 934, 227 Mich. 848. 

(8) To authorlze flndlng that land 
was subject to Judgment, although 
standlng in name of Judgment debt- 
or'B wife.—Cassada v. First Nat. 
Bank, 106 S.W.2d 149, 268 Ky. 378. 

(9) To sustain flnding that debtor, 
not legal title holder, paid for prop¬ 
erty.—^Moore v. McDonald, 9 P.2d 
556. 122 Cal.App. 61. 

(10) To Show that deed orlginally 
named debtor grantee, and debtor 
substituted legal title holder’s name 
before recording deed.—^Moore v. Mc¬ 
Donald. supra. 

(11) In suit to recover balance of 
debt secured by bili of sale to cot- 
ton. evidence authorlzed flnding that 
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no proof o£ the truth of its contents.9® How- 
ever, the exhaustion of legal remedies may be prov- 
ed by inference,®^ and deficiencies in complainant’s 
evidence in this respect may be supplied by evi- 
dence introduced by defendant.®2 In order to 
prove the judgment, it is not necessary to introduce 
the entire record of the case.®® The previous is- 
sue and retum of the execution is sufEciently prov- 
ed by producing the execution with the sherifFs re¬ 
tum and date of filing indorsed thereon, and testi- 
mony of a witness that he had seen it on file in 
the clerk’s office.®^ It is sufficient proof of insolven- 
cy to Show that the debtor is a nonresident of the 
state and that persons who reside in his horne town 
knew him for many years and knew that he had 
some exempt property but no other property or eq- 
uitable assets reachable by the bili.®® 

§ 72. Dismissal before Hearing 

InvoEuntary dismissal of a credltors' billr before hear- 
Inflr may be adjudged on sufficient grounds. The dis¬ 
missal of the bili carrics wIth it an answer attempted 
to be set up as a cross bili. 

The right of complainant or intervener to con- 
trol the suit, and hence to voluntarily dismiss or 
discontinue it, has been discussed supra § 59. In- 
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volimtary dismissal before the hearing, and the 
grounds therefor, are discussed infra this sec- 
tion. A creditors' bili may be dismissed before 
hearing for want of equity;®® but a bili should not 
be dismissed on the ground of want of equity on its 
face unless it is manifest that no amendment can 
help it.®7 The fact that defendant in a bili of dis- 
covery on a return of no property has been ad¬ 
judged not to be the owner of attached property 
does not entitle him to a dismissal of the bili, as 
plaintiff may continue the case on the docket until 
there has been a full answer disclosing the fact 
that there is no property subject to attachment.®® 
It has been held that whenever it appears on triai 
of a creditors’ suit that plaintiff has a remedy at 
law, the equitable proceeding should be dismiss¬ 
ed;®® but that a motion to dismiss a creditors' suit 
on the ground of an adequate remedy at law, made 
after an answer admitting the debt and the equi- 
ties of the bili, and the appointment of a receiver 
who has incurred obligations and expenditures, 
comes too late.^ Where on the triai no assets either 
legal or equitable are discovered, the bili should be 
dismissed.2 A decree dismissing a creditors' bili, 
because complainant is a simple contract creditor 
and therefore not entitled to maintain the same. 
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creditor’s agent was acting for cred¬ 
itor In transactions relatlng to cot- 
tou, that creditores agent Informed 
debtor that creditor had mortgage on 
cotton and that it would have to he 
shipped to third person, and that cot¬ 
ton was turned over to third person 
in accordance with creditores re- 
quest.—Goldin v. Federal Intermedl- 
ate Credit Bank, 179 S.B. 291, 50 Ga. 
App. 790. 

(12) In creditors’ suit to reach 
funds in hands of sole legatee, tes- 
timony of complainantes wltnesses 
was held, to establish promise by 
legatee to'testatrix to tum over pro- 
ceeds of estate to mlssing judgment 
debtor If or when he retumed, in 
view of defendanfs admissions, de- 
xneanor, reluctance to appear, docu- 
xnentary contradlction of her testi- 
mony, etc.—^Mulier v. Cox, 130 A. 
811, 98 N.J.Eq. 188. 

(13) Other instances of evidence 
held sufficient. 

U.S.—Tennessee Pub. Co. v. Car- 
penter, C.C.ATenn., 100 F.2d 728, 
certiorari denied 69 S.Ct. 776, 306 
U.S. 669, 83 Li.Ed, 1066—^Rogers v. 
Brix Bros. Logging Co., C.C~AOr., 
287 F. 867. 

CaL—Travis Glass Co. v. Ibbetson, 
200 P. 595, 186 Cal. 724. 

Bvideaoe held insuffiolent 

(1) To sustain bili seeklBg to ap- 
propriate certain property to satis- 
faction of judgment.— ^Lrittle v. Saf- 
fer, 148 So. 678. 110 Fla. 230. 


(2) To support verdict for defend- 
ants.—Rlddle v. Gamer, 52 P.2d 887, 
175 Okl. 325. 

(3) To Show that debtor had an 
interest in the land sought to be 
reached and that his children were 
holdlng It in trust for him.—^Phillips 
V. Ettenbum, 288 S.W. 28, 158 Ark. 
643. 

(4) To Show that half interest in 
land sold by judgment dobtor^s co- 
vendee was in debtor.—Opelousas-St 
Landry Bank & Trust Co. v. Bruner, 
126 So. 607, 13 L.a.App. 337. 

(6) In creditores bili seeking to 
discover hldden assets, when there 
is no testimony Indicating that there 
are any hldden assets, other prop¬ 
erty may not be subjected to cred¬ 
itores claim merely on suspicion.— 
Graves v. Rlckershauser, 241 P. 272, 
74 Cal.App. 500. 

(6) Where bili sought to reach and 
apply interest of defendant in note 
assigned to bank, masteres findlng 
that, at time of bank’s loan to de- 
fendant^s son, defendant was not In- 
debted to bank, was held not clearly 
wrong.—^Rudnick v. Greenfleld, 179 
N.E. 591, 278 Mass. 138. 

(7) That Insured was Insolvent at 
death is Insufflclent proof of fraud 
to subject life pollcies above exemp- 
tlon to debts.—^Brasher v. Breen & 
Gardien Ins. Agency, 183 So. 698, 222 
Ala. 585. 


App. 476, afflrmed 105 N.E. 708, 264 
111. 46. 

Mlch.—^Bodlne v. Simmons, 38 Mlch. 
682. 

91. Utah.—Rolapp v. Ogden & N. W. 

R. Co., 110 P. 864, 87 Utah 640. 

98. N.J.—Thorp v. Leibrecht, 39 A 
361, 56 N.J.Eq. 4^9. 

93. W.Va.—^Dickinson v. Chesapeake 
& Ohio R. Co., 7 W.Va. 890. 
Short eopy of Judgmeiit in favor of 

the creditor against the grantor is 
sufficient prima facie proof of indebt- 
edness to give the creditor ptanding 
in court.—^Mayfleld v. Kllgour, 81 Md. 
240. 

94. N.Y.—Meyer v. Mohr, 24 N.T. 
Super. 338, 19 Abb.Pr. 299. 

95. Mo.—^Tiftman v. Thornton, 17 

S. W. 979,- 107 Mo. 600. 16 L.R.A 
410. 

96. 111.—^Betten v. Williams, 277 TU. 
App. 853. 

97. Ala.—liehman-Durr Co. v. Griel 
Bros. Co., 24 So. 49, 119 Ala. 262. 

111.—Stamatakos v. McCafirey, 177 
IlLApp. 370. 

98L Ky.—Smith v. Meisenheimer, 49 
S.W. 968, 20 Ky.L.. 1718. 

99. Ky.—Smith v. RatcllfE, 1 Ky.Ii. 
316, 10 Ky.Op. 737. 

1. U.S.—^Taryan Naval Stores CJo. v. 
B. Borchardt Co., Ga., 217 F. 758, 
133 C.C.A. 488. 

N.Y.—^Pond V. Harwood, 34 N.B. 
f68, 189 N.Y. 111. 


9a la—Davis V. Hincke, 183 IU. 
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should be without prejudice.^ So, where land is 
settled on a wife for life to use for support of her- 
self and her children, remainder to her children sur- 
viving her, and in a suit by general creditors it is 
not alleged nor apparent that any residue exists 
after deducting the support of herself and her 
children, the bili will be dismissed, but without prej- 
udice as to such creditors as appear to hold specific 
liens on the trust property, yet who have not set 
them up in the suit, although reported without suffi¬ 
cient proof by the commissioner^ The court may, 
likewise, dismiss without prejudice on refusing an 
amendment to a creditors’ bili that cannot be sus- 
tained as such,^ or where there is nothing on which 
the decree could operate if granted.8 Where a 
statute provides that if complainant requires dis- 
covery the disclosure shall not be deemed conclusivc 
if a replication is filed, it is error to dismiss a 
creditors’ bili merely because the answer, properly 
replied to, fails to disclose assets in the hands of 
defendants alleged to hold property in trust for the 
debtor.7 Where there is evidence that one defend¬ 
ant purchased property of considerable value from 
the debtor, and he defaults and refuses to answer, 
it is error to dismiss as to him.® 

Effect of dismissal, The dismissal of a bili in the 
nature of a creditors’ bili necessarily carries with 
it an answer attempted to be set up as a cross bill.^ 

§ 73. Trial or Hearing 

The trfal or hearing must be In accordance wIth 
equity procedure. The court may determine the question 
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of priority. Sufficient tindings must be made and they 
wlll be 80 construed as to uphold the Judgment or decree* 
In a proper case a stay of proceedings may be had- 

Creditors’ suits, being of a purely equitable char¬ 
acter, must be tried according to the modes of pro¬ 
cedure known to courts of equity; it is erroneous to 
try them as common-law cases.^® In a suit in a 
federal court by a judgment creditor against a 
judgment defendant anjd another who is alleged to 
be indebted to him on a money demand, complain¬ 
ant has a right to obtain a discovery from such de¬ 
fendant as to his indebtedness, and the right to an 
equitable lien thereon, to become effective and to 
be enforced when such indebtedness shall have 
been ‘established in an action at law, and also the 
right to the appointment of a receiver with author- 
ity to bring such an action.ll In accordance with 
the doctrine that complainant will be required to 
abide by the case made by his bili, he will not be 
permitted on the hearing to insist that a judgment 
treated by the bili as only prima facie evidence is 
conclusive on defendants.^2 Jn a ’ creditor’s suit 
against a decedent’s estate, the court may deter¬ 
mine the question of the priority of the assignment 
of notes secured by a vendor’s lien.^^ On a bili 
for statutory discovery, the ownership of property 
claimed to belong to the debtor, but in the hands of 
another person who lays claim to it in his own 
right, must be' tried on final hearing before delivery 
to a receiver may be ordered.^^ 

Findings, The findings of fact made by the trial 
court should be so construed as to uphold rather 


8. IT.S.—^Harrison v. New York 
Farmers' L. & T. Co., Tex., 94 P. 
728, 36 C.C.A. 443. 

4 . Va.—^French v. Waterman, 79 Va. 
617. 

5. Me.—Shaw v. Monson Maine Slate 
Co., 51 A. 285. 96 Me. 41. 

6. Ky.—^Paul v. Rogrers, 5 T.B. Mon. 
164. 

7. 111.—^Harbert v. Merahon, 48 N.B. 
450, 169 111. 52, reverslngr 64 111. 
App. 297. 

8. Neb.—^Benedict v. T. L. V. Land 
& Cattle Co., 92 N.W. 210, 66 Neb. 
236. 

9. Va.—^Pledmont & Arlington L. Ins. 
Co. v. Maury, 75 Va. 608. 

1<X U.S.—^Dunphy v. Klelnsmith, 

Mont., 11 Wall. 610, 30 L.EId. 233. 

SUbmlssloa of issaes; questloxui of 
fact 

(1) In an action In the nature of a 
creditors' bili to subject certaln lands 
to the payment of plaintifCs claim, 
■it is not error to refuse to submlt 
to a Jury the question of the title 


to the property, in vlew of Gen.St. 
1916 § 7179, specifying what Issues 
of fact shall be tried by the court 
—^Postlethwaite v. Edson, 187 P. 688, 
106 Kan. 354. 

(2) Whether there was oonsidera- 
tion for note assigned to plalntllf 
was essentially fact question.—^West- 
minster Nat. Bank v. Grausteln, 170 
N.B. 621, 270 Mass. 565, certiorari 
denied Graustein v. Westminster Nat 
Bank, 61 S,Ct 80, 282 U.S. 876, 75 
L.Ed. 778. 

(3) Under the facts shown, it was 
held error to sustain a demurrer to 
the evidence.—^Klnkel v, Chase, 169 
P. 1134, 102 Kan. 276. 

Mmlting iBsnes 

In creditoi^s suit to set aslde deeds 
wherein creditor properly filed an 
ancillary bili for accountingr as to 
proceeds of realty deeded, llmiting 
the Issues raised by the pleadings 
to the sole question as to what sum 
should be recovered according to the 
amoimt of proceeds received by de¬ 
fendants from a sale of property in 
question was proper.—Williams Beal- 
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ty & Loan Co. v. Simmons, 3 S.B.2d 

580, 188 Ga. 184. 

xastmotlons held not erroneoiis 

(1) On trial of equitable petltion 
to impound purchase money, a charge 
that, for creditor to recover, debtor 
must have sold materials to purchas- 
er, was not objectionable as authoriz- 
ing recovery if debtor was seller'8 
agent—^Knapp Bros. Mfg. Co. v. Cook, 
155 S.B. 321, 171 Ga. 330. 

(2) Neither was a charge that sell- 
er could recover purchase money im- 
pounded if directly selling to pur- 
chaser objectionable as precludlng re¬ 
covery, if sale was through agency 
of debtor.—Knapp Bros. Mfg. Co. v. 
Cook, supra. 

11. U.S.—Hudson v. Wood, C.C.Ky., 
119 P. 764. 

12. 111.-—Helm v. Cantrell, 69 Hl. 
524. 

13. Va.—^Pirst-State Bank of Boones 
Path V. Kincaid, 144 S.E. 463, 151 
Va. 101. 

14. N.J.—^Kemeny v. Wentz, 147 A. 
587, 105 N.J.Bq. 296. 
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than defeat the judgment;^® and in the absence 
of any evidence as to how a levy under execution 
was made, a finding that execution was served on 
the person having money of the debtor in his pos- 
session, implies that it was duly served in compli- 
ance with the statute.^® A special finding that de- 
fendants executed a note to plaintiff, whic« was 
afterward "renewed/' and that plaintiff obtained 
judgment on the renewal note, is a sufficient finding 
that the judgment was against defendants and 
a finding that execution was duly issued out of the 
proper court, directed to the sheriff and against 
the proper defendant in execution, and that the ex¬ 
ecution was returned unsatisfied, is a sufficient find¬ 
ing that defendant had no property subject to ex- 
ecution.l* A finding not supported by the plead- 
ings,i® or which is contrary to law,^® is insuffi- 
cient. A finding that a joint judgment against two 
debtors was fraudulently entered as to one of 
them requires a dismissal of a bili to discover as- 
sets of the judgment debtors, since the judgment 
was a unit, and could not be valid as to one of the 
debtors and invalid as to the other .21 

Stay of proceedings. In a proper case the pro- 
cecdings on a creditors* bili will be slayed a suffi¬ 
cient length of time to enable defendant to ap- 
ply to a court of law for an order to set aside 
the judgment or execution for irregularity .22 

§ 74. -Seference 

a. In general 

b. Examination of defendant 
a. In General 

Pursuant to general equlty practice, matters proper 
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for reference may be referred to a maeter or commistlon- 
er, to determlne matters submitted and make his report 
thereon to the court. 

A reference should not be made to a commission- 
er or master who is a creditor and a party to the 
suitis A decree or order of reference suspends 
all other pending suits for the administration of 
the debtor*s assets and if, after a decree or sale 
is entered, other liens are directed to be audited 
and reference made for that purpose, such order 
or audit and reference suspends a decree of 
sale.26 As heretofore shown, supra § 55, although 
a suit is brought by one judgment creditor in.his 
own behalf only, yet where the court refers the 
matter to a commissioner to convene lienors and 
ascertain the amount and priority of their liens, 
the suit becomes one for the benefit of all credi- 
tors presenting liens. The necessity of a reference 
before a decree of sale is discussed infra § /6. 

Report To warrant a commissioner to report 
liens on the debtor^s property, he must have legal 
proof thereof, and of the amount remaining due 
thereon at the time of the report.^® Where a 
cause is referred to a commissioner to audit judg¬ 
ment liens against a debtor, and after the original 
report is filed, and at the request of plaintifFs at- 
torney, the commissioner files a supplemental re¬ 
port auditing other judgments since recovered, 
and all the necessary parties are brought before 
‘the court before the hearing of such reports, and, 
opportunity being had, no exceptions are filed to 
either the original or the supplemental report, it 
is proper to hear the cause on such supplemental as 
well as the original report.27 Where a lien al- 
lowed is not claimed by any pleading, the commis- 
sioner^s report should show that claimant or hold- 


IB. CaL—^tarael v. Bryan, 197 P. 121, 
62 CalJ\.pp. 66. 

16. CaL—^Israel y. Bryan, supra. 

17. Ind.—Sedey v. Petty, 64 N.B. 
798, 163 Ind. 179. 

ISL Neb.—Cochraji v. Cochran, 87 
N.W. 152, 62 Neb. 450. 

19. Ga.—Owen v. S. P. Rlchards 
Paper Co., 3 S.E.2d 660, 188 Ga. 258. 
Paztlciilar laots aot pleaded 
In creditors' suit to cancel deed 
executed by debtor to defendant 
wbere nelther a securlty deed from 
the debtor to a third person nor the 
transfer thereof to defendant was 
mentloned in pleadlnga an exception 
to 80 much of the audltoi^s* flndinsrs 
as dealt with the securlty deed and 
Its transfer to defendant should have 
been sustained.—Owen r. S. P. Rlch- 
ards Paper Co., supra. 

'Ga.—Owen v. S. P. Rlchards I 
Paper Co., supra. | 


^labllity to aocount 
In creditors’ suit to cancel deed ex¬ 
ecuted by debtor to defendant, audi¬ 
tores finding that plaintills and in- 
terveners were entitled to an ac- 
oounting hy defendant for money 
Corning into his hands by the opera- 
tion of certaln property was subject 
to exceptions as contrary to law.— 
Owen V. S. P, Rlchards Paper Co., 
supra. 

91. IlL—^Downer v. Warren, 200 111. 
App. 461. 

99. 111.—Newman v. Willltts, 60 111. 
619. 

15 C.J. p 1411 note 78. 

23. Va.—^Dillard v. Erlse, 10 S.B. 
480, 86 Ya. 410. 

94. WT.Va.—Dixon v. Hesper Coal & 
Cohe Co-, 130 S.B. 663, 100 W. 
Va, 422—^Bilmyer y, Shennan, 23 
W.Va. 656. 

Pxiozlties 

In general credltorse suit, no j^rlorl- 
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ty will be given lien acQulred after 
entry of order refeirlng cause to 
commissioner to convene crcdltors 
and report debts of Insolvent debtor, 
since the order of reference suspend- 
ed all other pending suits.—^Dlxon v. 
Hesper 'Coal & Cohe C<x, ISO SM 
663, 100 W.Va. 422. 

25. Va.—Harrls v, Jones, 82 S.B. 
455, 96 Va. 668. 

931 W.Va.—^Blumberg Bjos. Co. v. 

King, 127 S.B. 47, 98 W.Va. 275. 
IhsnllLolent proof 

Transcripta of Judgments lodged 
with commissioner to whom credi¬ 
tors* suit has been referred, wltbout 
further evidence, will not constitute 
sufficient proof of amounts remaining 
due thereon to warrant reporting 
liens on debtor*s property.—^Blumberg 
Bros. Co. V. King, supra. 

97. W.Va.—Scott V. Ludington, 14 
W.Va. 887. 
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er thereof appeared and proved it.®* A speciai 
master appointed for the purpose of enlightening 
the court, so that proper judicial action may be 
taken, may make a report recommending future 
proceedings against defendant trustees and 
while such report is in no sense a pleading, it is a 
matter of public record on the files of the court, 
and ali parties to the suit are chargeable with 
knowledge of its contents, certainly after an order 
of notice has been made.®® On the filing of a re¬ 
port and after the usual time for excepting,®! it 
may be submitted for ratification, and when rati- 
fied ali parties are concluded thereby and the litiga- 
tion is at an end.®® A inaster*s duty in a credi- 
tors* suit is discharged when, having acted in so 
far as possible in conformity with the court*s de- 
cree, he reports to the court and asks further in- 
structions.®® 

b. Ezamination of Defendant 

The defendant may be requtred to appear for exam- 
Inatlon before a master or commfssloner. 

Where the order appointing a receiver in a 
creditors' siiit based on an unsatisfied execution 
directs a circuit court commissioner to issue, on 
request, a summons requiring defendant to ap¬ 
pear for examination, a copy of which order is 
before the commissioner, it is sufficient to author- 
ize him to issue the summons, and he, need not 
have before him proof of service of the order on 
defendant.®^ Irregularity in the appointment of a 
receiver under a judgment creditores bili is no 
ground for defendanfs objecting to submit to an 
examination conceming his property and effects,®® 
The fact that defendanfs answer on oath.is waiv- 
ed is no objection to an order for his examination 
on oath before a master.®® Although defendant has 
filed a full answer, he must reply to interrogatories 
in regard to his property.®*^ The order of refer- 
ence should direct that- complainant have leave to 
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examine defendant or any other person on oath 
before the master for any of the purposes of the 
reference, and to compel the production of such 
books and papers as the master may deem neces- 
sary.®® It is erroneous to direct defendant to be 
examined in relation to any matters other than 
those charged in the bili, except where an ex¬ 
amination is intended as a substitute for an answer 
in cases where defendant has g^ven a stipulation 
to that effect.®® The examination is not confined 
to defendant^s property or effects, but extends to 
any matter which he would be required to disclose 
by answer, and authorizes the examination of wit- 
nesses on any matter charged in the bili and not 
admitted by -defendant on his examination before 
the master.^® A defendant’s evidence may prop- 
erly be received by the master in reference to the 
true value, quantity, and condition of the proper- 
ty,^i and he should be given an opportunity to show 
payment or set-offs to which he may be entitled.*® 
The debtor cannot be examined as to the title 
of property assigned and delivered to the receiver 
and sold by him.^® A refusal to allow the judg¬ 
ment debtor to examine the witnesses produced 
renders their evidence inadmissible against him.^^ 
Where a debtor has once gone through an ex¬ 
amination, he cannot be compelled to submit to 
another;^® in such case, the master has no power 
to issue a new summons ^to compel him to attend 
for a further examination without a new order of 
court.*® Where defendant has once been sworn 
before the master to answer as- to his property, 
which is to be delivered to the receiver, it is 
not necessary or proper to swear him a second 
time on an adjoumed examination, but complain¬ 
ant should proceed to examine him further on the 
oath already taken.* The examination should pro¬ 
ceed with reasonable diligence, and the master can¬ 
not adjoum it indefinitely without defendant's con- 
sent.*® 


S8. W.Va.—Armstrongr v. Palnter, 88 
S.BL 1027, 76 W.Va. 393. 

aa. Mass.—^New Bngrland Oil Refln- 
Insr Co. V. Canada Mexlco Oil Co.. 
174 N.B. 330, 274 Mass. 191. 

SOL Mass.—New England Oil Refln- 
Ingr Co. V. Canada Mezico 011 Co., 
supra. 

31. Va.—Hutton v. Lockrldge, 22 W. 
Va. 169. 

82. Md.—Dixon v. Dlzon, 1 Md.Ch. 
271. 

83. Mass.—^Eastem Brldge, etc., Co. 
V. Worcester Auditorium Co., 103 
N.E. 913, 216 Mass. 426. 

Mi Mlch.—Central Nat. Bank v. 


Graham, 76 N.W. 1042, 118 Mlch. 
488. 

35. Mlch.—Thomas v. Wayne County 
Clr. Judge, 67 N.W. 188, 97 Mich. 
608-7-Howard v. Palmer, Walk. 
391. 

3& N.T.—^Root V. Safford, 2 Barb. 
Ch. 33. 

37. N.T.—^Austln v. Dicky, 8 Bdw. 
378. 

38. N.T.—Green v. Hicks, 1 Barb. 
Ch. 309, 4 N.T.Leg.Obs. 183. 

39. N.T.—CopouB V. Kaulfman, 8 
Paige 583. 

40. Mich.—^Howard v. Palmer, Walk. 
391. 

41. Vt—^Morse v. Slason, 16 Vt. 319. 
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48. Va.—^Eendrick v. Whitney, 28 
GratL 646, 69 Va. 646. 

W.Va.—^Marling v. Robrecht, 13 W. 
Va. 440. 

43l N.T.—^Hudson v. Plets, 11 Paige 
180, 3 N.T.Leg.Obs. 120. 

44b N.T.—^liee v. Huntoon, Hoftm. 
447. 

45. N.T.—^Hudson v. Plets, 11 Palgo 
180, 3 N.T.Leg.Obs. 120—Starr v. 
Morange, 3 Bdw. 345. 

46. N.T.—^Hudson v. Plets, 11 Palge 
180, 3 N.T.Leg.Obs. 120. 

15 C.J. p 1432 note 41. 

47. N.T.—^Hudson v. Plets, 11 Palge. 
180, 3 N.T.Leg.Obs. 120. 

48L N.T.—^Hudson v. Plets, supra. 
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§ 75. Relief Awarded 

a. In general 

b. Confoimity to pleadings and proof 

c. Decree for accounting 

d. Personal decree or judgment 

s. lii General 

On a creditors’ blll, the court shouid award such 
relief as the parties are equitably entitied to, and may 

retaln Jurisdiction fn order to give complete relief. 

• 

A court of equity, having acquired jurisdic¬ 
tion of a creditors’ suit, may, under proper cir- 
cumstances, retain such jurisdiction in order to 
administer complete relief.^® The decree shouid 
settle all questions involved,50 even to the adjust- 
ment of merely legal rights;5i but it shouid not 
seek to adjust the rights of the debtor and third 
persons further than is necessary to the preserva- 
tion of the rights of creditors interested in the 

litigation.®^ 

In a statutory proceeding to reach property or 
assets which cannot be attached or taken on ex- 
ecution, any relief appropriate under general equi- 
table principies may be granted;63 and in such 
proceeding the court may order the debtor to as- 
sign his interest in a judgment and execution 
against a third person.^^ 

It is not error to enter judgment for the full 
amoimt or value of the judgment debtors' prop¬ 
erty found to be in defendant’s hands;55 and the 
rights of a complainant are not affected by an 


agreement, on the conveyance of homestead prop¬ 
erty, whereby money was to be held in escrow 
for defendant subject to the judgment lien; and 
hence a clause of the decree is correct which or- 
ders the holders of such money who tendered it in-‘ 
to court to pay it to complainant.^® The owner of 
a judgment against the grantor in a deed absolute 
on its face, but in reality a mortgage, may in an 
action in aid of his execution have the deed de- 
clared a mortgage.®^ On bili for the satisfaction 
of a judgment at law, obtained against a hus- 
band for fraudulent representations in the sale 
of land, a decree for plaintiff against the defend¬ 
ant wife having title thereto, enjoining her from 
foreclosing or assigning the mortgage and notes 
held by her until the decree shouid be paid, pro¬ 
vides adequate security for pa 3 rment, where the 
amount of the notes exceeds the amount of the 
decree.®® An order directing the substitution of 
a receiver, appointed for insured in a judgment 
creditors’ suit against him, for the beneficiary nam- 
ed in the policies, without notice to such bene¬ 
ficiary or to the insurance companies, was er- 
roneous, where neither the creditors’ bili nor the 
petition of the receiver for such order showed 
that the insured debtor had any interest in the 
policiesand his severe illness did not present an 
emergency requiring the substitution of beneficiaiy 
before insured’s death.®® 

Other cases in which the right to a decree for 
particular relief has been determined will be found 
in the notes.®i 


4a. W.Va.—Shipley v. Browningr, 172 

S.E. 149, 114 W.Va. 409, 91 A.L.R. 

643. 

Sellef Kwaxded 

Where, after suit under statute to 
subject Judgment debtor*s equity of 
redemption in land, sold to state for 
taxes, to payment of Judgment lien, 
was matured for hearing, plaintiff, 
who also attacked Judgment debtor*8 
release of future rentals due under 
long-term lease, had execution issued 
which was retumed with indorse- 
ment of no property found, matter 
ralsed by attack on release was prop- 
erly considered in suit, since neces¬ 
sary parties were before court and 
Issues involved were same, and plain¬ 
tiff would not be requlred to insti¬ 
tute a new suit under another statute 
govemlng enforcement of execution 
llens.—Shipley v. Browning, supra. 

Sa Md.—Wemtz v. Wells, 99 A. 966. 
S.a—Sherwood v. McLiaurin, 88 S.B. 

868, 103 S.C. 370. 

nndex ITaw 7ozk oode, the form 
and detalls of a decree In an action 
for the satisfaction of a credltoi^s 
claim is in the discretlon of the trial 


court.—^Bergmann v. Lord, 86 -N.E. 
828, 194 N.Y. 70, affirming 107 N.T. 
S, 1121. 

61. Va.—Kane v. Mann, 24 S.B. 938, 
93 Va. 239. 

15 C.J. p 1432 note 52. 
sa. Ala.—^McKissack; v. Voorhees, 24 
So. 623, 119 Ala. 101. 

75 C.J. p 1432 note 53. 

53. Mass.—New England Oil Refln- 
ing Co. V. Canada Mexico Oil CJo., 
174 N.R 830, 274 Mass. 191. 

64k Mass.—^Motoreze Oil Co. v. Bren- 
nan, 181 N.B. 197, 279 Mass. 875. 
Bnforcement of zlghts may be by 
order In personam as, for instance, 
by injunction or an order to make an 
assignment.—^Motoreze Oil Co. v. 
Brennan, supra. ' 

55. Idaho.—Gordon v. Lemp, 65 P. 
444, 7 Idaho 677. 

Where blU is flled by creditor not 
secured in tmst deed to subject the 
surplus of the property so conveyed 
to the payment of his debts, and the 
clerk reports that such property was 
sufficient to pay all debts, including 
plalntilTs, a decree that the trustee 
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shouid pay plaintiff his debt is er- 
roneous. It shouid direct that the 
trustee sell enough of the property to 
satisfy the Judgment.—^Bobbitt v. 
Brownlow, 62 N.C. 262. 

65. 111.—^KUlne v. Marty, 171 HL 
App. 495. 

57. N.T.—Macauley v. Smith, 80 N. 
R 997, 132 N.T. 624, reversing 10 
N.T.S. 678. 

W.Va.—^Morris v. Baird, 78 S.R 371, 
72 W.Va. 1, Ann.Cas.l916A 1278. 
63. Vt.—^Rowley v. Shepardson, 99 
A. 228. 

69k U.S.—^Red Star Laboratories Co. 
V. Pabst, C.C.A.I11., 100 P.2d 1. 

ea U.S.—^Red star Laboratories Co. 
V. Pabst, supra. 

61. Bellef held warranted 

(1) Where a trust company held 
money sought to be reached and ap- 
plied in payment of the owner’s 
debts, under the statute, subject to 
the payment of all charges, compen- 
sation and expenses, and a lien there- 
for on the owner’s interest, the trust 
company was entitied to award for 
charges, etc., until date of decrea— 
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The question of liens and priorities is discussed 
infra §§ 84-87. 

b. Oonformity to Pleadings and Froof 

The reUef glven must be warranted by the pleadings 
and proof. 

The relief awarded must be warranted by the 
pleadings of the party in whose favor the decree is 
rendered, and the evidence produced, and relief 
should not be allowed complainant on a theory dif¬ 
ferent from that on which the bili proceeds.®^ 
Although the specific prayers for relief are defec¬ 
tive, complainant will, under the prayer for general 
relief, be awarded such relief as is consistent 
with the case made out by his bili and within the 
issues,®3 even though such relief is inconsistent 
with the specific relief prayed for, if consistent 
with the case made by the bill.®^ However, a 
prayer for general relief will not warrant the court 
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to grant relief against a party as to whom no aver- 
ment is made and no special relief is asked; gen¬ 
eral relief can be given against those only as to 
whom special relief is sought.®® 

c* Becree for Accomitiug 

A decree for an accounting may be made In a proper 
case. 

A judgment creditor of a mortgagor in a prop¬ 
er case for equitable relief has the same right 
to an account for rents and profits as the mort¬ 
gagor, where the mortgagee has used and oc- 
cupied the premises.®® Where judgment credi- 
tors of a bankrupt debtor file a bili against the 
administrator and heirs of the debtor^s surety to 
subject the surety^s land to the payment of the 
debts, and other creditors are admitted by petition, 
plaintiffs are entitled to a decree for an account of 
debts.®*^ In a suit by a judgment creditor of a 


Westminster Nat. Bank v. Grausteln, 
170 N.E. 621, 270 Mass. 665, certio¬ 
rari denied Grausteln v. Westminster 
Nat. Bank, 61 S.Ct. 80, 282 U.S. 876, 
76 L.Bd. 773. 

(2) Slnce realty subject to con¬ 
structive trust In favor of purchaser 
who paid conalderation but took ti- 
tle In third person*s name constitutes 
purcha8er’s “assets" within statute 
relatln? to property liable for debts, 
court of equlty had power to errant 
relief to person subsequently obtain- 
Ing personal injury judgrment against 
purchaser either by appointlng re- 
celver to collect rents of such realty 
or by impressing lien thereon.—^Dun- 
can v. Laury, 292 N.Y.S. 138, 249 
App.Dlv. 314. 

(3) 'In a suit In equlty to enforce a 
personal decree in a former suit by 
establishing a benedcial ownership of 
the debtors in certaln land clalmed 
by them to have been held in trust 
under a deed in which no beneflcia- 
ries were named, and which they con- 
veyed to their alleged cestuis que 
trust Immedlately prior to the rendi- 
tlon of the decree, the conveyance 
should be allowed to stand as to the 
cestuis que trust, irrespective of the 
question whether the deed In trust 
authorized It to be made, where their 
interests were acquired in good faith 
and prior to the commencement of 
the former suit against the trustee.— 
Merillat v. Hensey, 84 App.D.C. 898. 

Bellef hSld niLwarxaated 

(1) Where plalntiff, suing for 
breach of warranty, recovered at- 
tomey’s fees and expenses, but 
brought no suit against defendant's 
grantor for his breach of warranty, 
he was not entitled in an action 
against such grantor to enforce his 
Judgment obtalned in the other suit, 
to recover sueh attomey^s feea and 


expenses.—^Asher v. Pioneer Coal Co., 
283 S.W. 964. 214 Ky. 605. 

(2) In creditors* suit under Bev.L. 
c 159 § 3 cl 7, as amended by St. 
1902 c 544 % 23, and St.1910 c 531 § 2. 
to restrain A, defendant, from col- 
lecting Judgment for tort against 
plalntiff and B. another defendant, 
pending termlnation of plaintltTs suit 
against defendant for breach of con- 
tract, court has no Jurisdiction to de- 
termine plaintilE was secondarily lia¬ 
ble on A’s judgment, or entitled to 
subrogation,—Stone, Timlow & Co. 
V. Stryker, 119 N.K 656, 230 Mass. 

67. 

(3) Where a son cultivated the 
lands of his mother under an agree- 
ment with her that he was to receive 
a certaln portion of the crops as be- 
tween the son and the estate of the 
mother, it waa error in a creditors’ 
suit by him against his mother’s es¬ 
tate to charge him for the rental 
value of the lands after the mother’B 
death without giving him an oppor- 
tunlty to Show what taxes and other 
proper charges he was entitled to 
have set ofC against the use of the 
land.—^Burwell v. Burwell, 49 S.B. 

68, 103 Ya. 814. 

Where creditor has taken, possessioii 
of and sold security for debt 

(1) In creditores suit for balance 
of debt secured by bill of sale, where 
creditor has exercised right glven 
by bili to take possession of security 
and sell security at private sale as 
debtores agent, creditor cannot recov¬ 
er in any amount until he has met 
burden of showing dispositlon of se¬ 
curity as debtores agent under terms 
of contract and amount realized 
.thereby, and can then recover only 
dlfference between debt and amount 
realized, provlded debt exoeeds 
amount realized.—Goldin v. Federal 
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Intermediate Credit Bank, 179 S.E. 
291, 60 Ga.App. 790. 

(2) Creditor, who had refused to 
permit debtor to dispose of cottou 
and pay olf debt, but required debtor, 
under authority of blll of sale to 
cotton to secure debt, to tum cotton 
over to third person to be sold at 
best price obtainable, could not re¬ 
cover any of clalmed balance due 
without showing when cotton was 
sold by third person, whether best 
price obtainable was realized, amount 
of cotton sold and amount realized, 
dispositlon of proceeds, and exerclse 
of ordinary dlligence in dispositlon 
of cotton.—Goldin v. Federal Inter¬ 
mediate Credit Bank, supra. 

62. Tenn.—^Forrest v. Hawkins, 89 
S.W.2d 788, 162 Tenn. 668. 

15 C.J. p 1433 note 64. 

Deorae unwarranted 
In creditor*s blll in aid of ezecu- 
tion, where relief sought was that 
creditor be authorized to proceed 
on writ of execution theretofore Is- 
sued, and that sherlfiC be directed to 
sell premises for payment of Judg¬ 
ment, decree vesting title to the 
premises in creditor was not autbor- 
ized.—Crowder v. Nuttall, 1 N.E1.2d 
912, 286 HhApp. 254. 

63« Neb.—Columbia Nat. Bank v. 

Baldwin, 90 N.W. 890, 64 Neb. 782. 
15 C.J. p 1433 note 67. 

64. N.Y.—^Bailey v. Burton, 8 Wend. 
339. 

66. W.Ya.—^R. D. Johnson Mllling 
Co. V. Read, 85 S.BJ. 726, 76 W,Va. 
657. 

06« Ohlo.—^Anderson v, liantermaii, 
27 Ohio St. 104. 

07. Va.—^Bwlng v. Ferguaon* 32 
Gratt, 548, 74 Ya. 648. 
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contractor to enforce his judgment against the 
fund received under the contract, where the con¬ 
tractor and two other claimants to a share in the 
profits appear and consent to the appointment of a 
receiver to distribute the fund, the rights of all 
the claimants should be settled in that proceed- 
ing by an accounting.^8 Where receivers were ap- 
pointed to take charge of the rents and profits of 
the land involved, defendant, on denial of plain- 
tiflTs claim, is entitled to an accounting of rents 
and profits taken by the receivers.®® 

d. Fersonal Becree or Judgment 

A personal deeree or Judament may, under some cir- 
cumstances, be rendered againat defendant; but not 
under others. 

A court of equity may adapt its relief to the ex- 
igendes of the case, and may, when that is all the 
relief needed, order a sum of money to be paid 
plaintiff, and give him a personal judgment there- 
for.7® However, in an equity proceeding based 
on a judgment at law and retum of “No property,” 
it is error to render another personal judgment 
and where on a creditors’ bili against two defend- 
ants, one of whom is an absentee, it appears that 
the one within the jurisdiction is not indebted to 
the absentee but has received property from him 
subject to his debts, a personal deeree should not 
be rendered against defendant within the juris¬ 
diction, except for so much of the property as he 
may have consumed or appropriated to his own use, 
so that it cannot be fortheoming, or for the profits • 
which he may have received^s Where the judg¬ 
ment on which a creditores suit is based is void, 
and hence not a lien on the debtor^s land, the court 
is without jurisdiction to enter a personal judgment 
against 'the debtor, even though the debt is ad- 
mitted to be due.78 


§ 76. Deeree or Judgment 

a. In general 

b. Deeree for sale of property 

c. Effect of deeree 

a. In General 

The deeree must conform to the pleadings and proof. 
It may be rendered In favor of a recefver Instead of the 
complalnant, and may be set aside on sufficient grounds. 

The judgment or deeree must conform to the 
pleadings and proof.However, a creditors’ bili, 
charging that defendants hold property in trust 
for the debtor, or in which he has some equity of 
redemption or other valuable interest, is sufficient 
to sustain a finding in the deeree that he is the 
equitable owner of the property ;76 and the fact 
that plaintiff sets forth in the complaint that the 
action is brought on behalf of himself and of all 
judgment creditors who shall in due time come in 
and seek relief by, and contribute to, the expenses 
of the suit does not prevent a judgment in favor of 
plaintiff alone, where no creditors come in.*^® The 
rule that unless all the complainants can recover 
none can has no application to a creditors* bili 
filed by a number of creditors of a common debt- 
or.77 A deeree may be rendered in favor of a re¬ 
ceiver rather than complainant, as it vests no ^itle 
in him, but keeps the property in the custody of the 
law.*^® A specific application for a deeree establish- 
ing as legal and subject to the creditores claim the 
title to land awarded to the debtor by a partition 
agreement, was unnecessary, where the cotenants 
were all parties to the creditores bili, and by their 
verified answers admitted the partition agreement.^* 
Where a finding in a creditors* suit is such as 
to destroy any equitable features in the case, a de- 
cree dismissing the bili is required.®® Under a Stat¬ 


es. Md.—Werntz v. Wells, 99 A. 
956. 

ee. U.S.—Anderson v. Hultberg, 

Kan., 247 F. 273, 159 C.C.A 867, 
certiorari denied Hultberg v. An- 
derson, 39 S.Ct. 133, 248 U.S. 581, 
63 L.Ed. 431. 

70u D.C.—^May v. Bryan, 17 App.D. 
C. 392. 

Ky.—^Brown v. Story, 4 Mete. 316. 
N.T.—Murtha v. Curley, 90 N.T. 37fi. 

71. Ky.—^Dajling v. Hanks, 42 S.W. 
1130, 51 S.W. 792, 21 Ky.L. 145— 
Farxaer v. Porch, 5 Ky.Li. 933. 

73. Va.—Gibson v. Whlte, 3 Munf. 
94, 17 Va. 94. 

731 Va.—Chaney v. Kibler, 198 S.11. 
877, 171 Va. 194. 

7A HL—Crowder v. Nuttall, 117JE!.2d 
S12, 286 BLApp. 254. I 


Tenn.—Forrest v. Hawkins, 39 S.W. 

2d 788, 162 Tenn. 658. 

15 C. J. p 1433 note 64. 

Issae as to Invalidity of deed 
In creditors’ suit to cancel deed 
exeeuted by debtor to defendant, sus- 
tainin^ defendanfs exception that the 
deed in questlon was void because 
of its procurement by an attomey 
actingr In dual capacity of agrent for 
both purchaser and seller was proper, 
where issue of dual agrency was not 
zaised by pleading: and deed was not 
attacked on such ground.—Owen v. 
S. P. Richards Paper Co., 3 S.E}.2d 
660, 188 Ga. 258. 

76. 111.—^Kennard v, Curran, 87 N.B. 
913, 239 111. 122, afflrmingr 141 IlL 
App. 621. 

76. N.T.—Green v. Griswold, 4 N.T. 
S. 220, 16 N.T.Civ.Ptoc. 220. 

77. Ala.—Henderson v. J. B. Brown 
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Co., 28 So. 79, 125 Ala. 666—Colffin 
V. Redman, 20 Ala. 660. 

7a Va.—^Harman v, McMullin, 7 S. 

B. 849, 85 Va. 187. 

79. Ala.—Grifflth v. First Nat. Bank, 
140 So. 359, 224 Ala. 296. 

Por the reason that the court’s 
action on falth of the admissions 
would fix the status of the legal 
title, so that a deeree condemnlng a 
portiori of the land to be sold to sat- 
isfy the creditores claim would op¬ 
erate to vest in the purchaser the 
legal, as well as the equitable, title 
as effectually as though the parti¬ 
tion had been .evldenced by a con- 
veyance of the land in due form to 
him, or afflrmatlvely declared by the 
court.—Grifflth v. First Nat. Bank, 
supra. 

SO. Mass.—Westfleld Sav. Bank v. 
Leahey, 197 N.B. 160. 
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ute authorizing’ a suit in equity to subject prop- 
erty to the payment of plaintiffs judgment after a 
return of execution “no property found,” it is 
error to give plaintiff a judgment for his debt, he 
having one judgment which he is seeking to col- 
lect.*^ 

Setting aside decree, When the absence of 
necessary parties is brought to the court^s attention 
after decree, it should set aside the decree and re¬ 
quire amendment of the bili bringing in absent trus- 
tees under deeds of trust, giving them an op- 
portunity to prove and have decreed their deeds 
and liens in order of priority.^2 

Default Although a bili to reach and apply 
property to payment of a debt is sometimes said 
. to be in the nature of an equitable trustee process, 
the nonnal effect of a default is not the same as in 
trustee process, where the trustee by common prac- 
tice is permitted to make his defense on scire 
facias,but a decree, taking the bili as confess- 
ed, on failure of defendant to appear or answer, 
may be vacated and defendant allowed to make his 
defense on the merits.^^ 

b. Decres for Sale of Property 

(1) Necessity and propriety in general 

(2) Sufficiency of rents to pay debts 

(3) Requisitos of decree 

(1) Necessity and Propriety in General 

Thd court may direct a aale of the debtoKs property 
to satiafy the Judgment or decree. The entry of a decree 
^of sale before'materiai Issues have been disposed of, fs 
premature. In some States, a sale may be ordered pend- 
ing a motfon for a new trial. 

The usual methods by which choses in action 
and equitable rights of the j'udgment debtor are 
subjected to the payment of complainanfs judg¬ 
ment are by directing the sale of such property it- 
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self and the application of the proceeds to the pay¬ 
ment of the judgment,85 or by compelling an as- 
signment to a receiver with power on his part to 
take such proceedings in the appropriate tribunal 
as may be necessary to reduce the same to his pos- 
session, as stated supra § 63. No sale should be 
ordered, however, where there is an adequate leg^l 
remedy.®® A sale may be ordered by the court 
in a general creditors’ suit, although the creditor in- 
stituting the same has parte/1 with his interest.*^ A 
decree for the sale of land to satisfy a judgment is 
properly refused where the judgment debtor had 
no equity in the land which could be subjected.** 
A decree subjecting the debtoris property to the 
creditores judgment is not erroneous for failure 
to direct a sale, where the decree reserved leave 
to plaintiff to apply for such further orders as 
would carry the decree into effect.** A decree di¬ 
recting satisfaction of a judgment out of a sale of 
property to be discovered is not prejudicial to de¬ 
fendant, as there can be no satisfaction of the 
judgment until something is discovered.** 

Time of rendition or entry. The entry of a de¬ 
cree of sale before materiai issues raised by the 
pleadings have been decided, is premature.*^ In 
some States, a sale may be ordered pending a mo- 
tion for a new trial.** 

(2) Sufficiency of Rents to Pay Debts 

Under some statutes, a sale of land can be ordered 
when and oniy when It is made to appear that the rents 
and profits for a period of flve years wlil be Insufflelent 
to satisfy the claims. 

Under the statutes of some States, the court has 
no power to order a sale of real estate, unless it be 
made to appear that the rents and profits there- 
from for a period of five years will be insuffi- 
cient to satisfy the claims.** It is ordinarily the 
duty of the court to ascertain this fact by reference 


Vatnre of flndtng' reatilzinar dissuissal 

In bank’s suit to apply guarantors' 
alleged deposils on debt created by 
gruaranty, findlng that deposita be- 
lonsed tx) parties whose names had 
been subsequently added to accounts 
as joint deposltors destroyed equita¬ 
ble features in case and required de¬ 
cree dismissing bili, leavingr plaintiff 
to pursue at law any remainlng 
rights, unless there had been walver 
of want of equity jurisdiction, per- 
mitting decrees against Principal 
debtors.—Westfleld Sav. Bank v. Lea- 
hey, supra. 

81. Ky.—Sipple y. Catron, 266 S.W. 

491, 205 Ky. 81. 

88. It Is Immatezlal that one of the 
trust creditore wcls made a party 
and appeared before the commisslon- 


er and had audited debt secured to 
hlm by a trust deed on one of the 
tracts of land properly proceeded 
agalnst.—Jackson Counly Bank v. 
First Nat. Bank, 109 S.B. 719, 89 W. 
Va. 166. 

83. Mass.—^Hyde Park Sav. Bank v. 

Davankoskas, 11 N.E.2d 3. 

84u Mass.—^Hyde Park Sav. Bank v. 
Davankoskas, supra. 

85. 111.—Binz V. Michels, 220 111. 
App. 88. 

Va.—^Peterson v. Haynes, 134 S.E. 
676. 145 Va. 663. 

W.Va.—^Abney-Barnes Co. y. Davy- 
Pocahontas Coai Co., 98 S.E. 208, 
83 W.Va. 292. 

16 C.J. p 1434 note 74. 

86. Ky.—Weatherford v. Myers, 2 
Duv. 91. 


N.T.—^Hendrlckson v. Wlnne, 8 How. 
Pr. 127. 

87. Va.—^Kam v. Rorer Iron Co., 11 
S.E. 481, 86 Va. 754. 

88. Tenn.—Forrest v. Hawklns, 39 
S.W.2d 738, 162 Tenn. 668. 

89. S.C.—^Pirst Nat. Bank v. Hinkle, 
116 S.e; 297, 122 S.C. 238. 

9a 111. —Gage V. Smith, 79 111. 219. 

91. Va.—Johnston v. Kelley, 198 S. 
E. 486, 171 Va. 239. 

92. Neb.—Cochran v. Cochran, 96 
N.W. 778. 1 Neb., Unoff., 608. 

93. Va.—Etter v. Scott, 19 S.E. 776, 
90 Va. 762—Dillard v. Krise, 10 S. 
E. 480, 86 Va. 410. 

W.Va.—^Merchants’ Nat. Bank of 
Polnt Fleasant v. Ralphsnyder, 169 
S.B. 89, 113 W.Va. 480—Abney- 
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to a commissioner, or by an express finding of its 
own based on the pleadings and evidence,^^ and if 
such fact is shown the court will decree a sale.^® 
This statute may be waived by the debtor.®® It 
has been held that a decree to rent land made in a 
creditors' proceeding is no objection to a subse- 
quent decree of sale in a suit to enforce a prior 
lien, the creditors to the former suit being par¬ 
ties and that where none of the decrees for rent- 
ing has been executed, and the real estate would not 
in five years rent for enough to discharge the liens, 
a decree annulling them, and directing the sale of 
so much of the property as may be nccessary, is 
proper.®* 

(3) Requisites of Decree 

(a) In general 

(b) Ascertainment of amount of liens 

and priorities 

(c) Ascertainment of amounts, parcels, 

or interest to be sold 

(a) In General 

In decreelng a sale, the court shouid ascertafn and 
protect the rights of all parties. A decree of sale from 
whtch no appeal Is taken is conciusive untii vacated. 

In decreeing a sale, the court shouid ascertain 
and protect the rights of all the parties,®® and also 
the rights of a tenant in possession under a lease 
executed before the judgment.^ A decree of sale 
is not invalid because it does not set forth with 
accuracy and definiteness the indebtedness for which 
the land is to be sold.® Where defendants do not 
answer, the court may, although no decree pro 
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confesso is entered, define the rights of plaintiff, 
and under the master's report direct him to sell 
the property at* a price named, and, on his further 
report that such price cannot be obtained order 
him to sell at public auction, with full directions 
for the protection and settlement of the rights of 
the parties.® Where the court has jurisdktion 
both of a creditors’ suit to reach and to apply prop¬ 
erty of the debtor and of the parties, a decree of 
sale from which no appeal is taken is conclusive 
untii vacated by the trial court, even if erroneous 
or inadvertently entered; and defendants cannot 
attack it in subsequent proceedings in the cause.^ 

(b) Ascertainment of Amount of Liens and 

, Priorities 

The decree shouid ascertain and state the amount of 
liens and thelr prlorKy; and for this purpose a reference 
to the commissioners Is generally sequired. A decree 
based on the report of a commlssloner wlll be set aside 
where such report did not show the value of the property 
or the liens or indebtedness. 

A decree subjecting property to the satis faction 
of a judgment and ordering a sale thereof must as¬ 
certain and state the precise amount for which it is 
liable,® shouid ascertain with certainty the name of 
each lienor and the character of the lien,® and 
shouid also determine the priority of the liens.^ 
Error in this respect may, however, be waived by 
the debtor by failure to object untii after the decree 
has been executed and the report of sale made and 
confirmed and the proceeds of sale directed to be 
distributed.® 

To ascertain the amount of liens and priorities/ 


Barnes Co. v. Davy-Pocahontas 
CoaI Co.. 98 S.B. 298, 83 W.Va. 292 
—^WestlngrhOTise Lamp Co. v. In- 
irram, 90 S.B. 837, 79 W.Va. 220. 
15 C.J. p 1434 note 80. 

AppUcability of statuto 

(1) The statute applles only to 
the enforcement of Judgment liens. 
Va.—Kyger v. Sipe, 16 S.E. 627, 89 

Va. 507. 

W.Va.—^Phlpps V. Loplnsky, 125 S.E. 
250, 97 W.Va. 467—Lewis, Hubbard 
& Co. V. Toney, 85 S.B. 30, 76 W. 
Va. 80. 

(2) It has no application to fore- 
closure of deeds of tnist. 

Va.—Kyger v. Sipe, supra. 

W.Va.—Lewis, Hubbard & Co. v. To¬ 
ney, supra. 

94. Va.—Dlllard v. Krise. 10 S.E. 
430, 86 Va. 410. 

W.Va.—Abney-Bames Co. v. Davy- 
Pocahontas Coal Co., 98 S.B. 298, 
83 W.Va. 292. 

Bnrden of proof 

Where ascertainment is necessary, 
the biurden Is on the creditor to es- 


tablish the InsufiSciency of the rents 
and proflts.—^Abney-Barnes Co. v. Da¬ 
vy-Pocahontas Coal Co., supra. 

95. Va.—^Preston v. Aston, 7 S.I3. 
344, 85 Va. 104. 

16 C.J. p 1434 note 81. 

96. Va.—^Brengle v. Richardson, 78 
Va. 406. 

97. Va.—Kane v. Mann, 24 S.B. 938, 
98 Va. 239. 

9& Va.—Preston v. Aston, 7 S.B. 
344, 85 Va. 104. 

99. W.Va.—^Murdock v. Welles, 9 W. 
Va. 652. 

1- Va.—Moore v. Bruce, 7 S.B. 196, 
86 Va. 139. 

a. Va.—Peterson v. Haynes, 134 S.B. 
675, 146 Va. 663. 

3. Mass.—^Eastern Bridge ’& Struc¬ 
tura! Co. V. Worcester Auditorium 
Co., 103 N.B. 913, 216 Mass. 426. 

4. Mass.—^Bastem Bridge & Struc¬ 
tura! Co. V, Worcester Auditorium 
Co., supra. 

B. Va.—Carnahan v. Ashworth, 81 S. 
B. 65. 
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W.Va.—^Blumberg Bros. Co. v. KIng, 
127 S.B. 47, 93 W.Va. 276—Mlsha- 
waka Woolen Mfg. Co. v. Nelson, 
123 S.E. 668, 96 W.Va. 617. 

15 C.J. p 1436 note 90. 

6. W.Va.—^Mlshawaka Woolen Mfg. 
Co. y. Nelson, supra. 

7. Va.—Carnahan v. Ashworth, 31 S. 
B. 66. 

W.Va.—^Blumberg Bros. Co. v. King, 
127 S.E. 47, 98 W.Va. 275—Misha- 
waka Woolen Mfg. Co., 123 SJE3. 
668, 96 W.Va. 617. 

15 C.J. p 1435 note 91. 

Beason for this is that a decree of 
sale before ascertaining the amount 
of the liens and their respectlve pri¬ 
orities has a tendency to sacrifice the 
property by discouraglng the credl- 
ters from bldding as they probably 
would If their right to satisfactlon 
of their debts and the order In which 
they were to be paid out of the prop¬ 
erty had been prevlously ascertalned. 
—^Marllng v. Robrecht, 13 W.Va. 440. 

& W.Va.—White v. Drew, 9 W.Va. 
695. 
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the cause should be referred to commissioners, and 
if their report fails to show the debts, their priori- 
ty, and their amount, the cause should be recommit- 
ted so that this may be done;^ but the cause will 
not be referred uniess it appears that there are oth- 
er liens in addition to those appearing in the 
bill,^® and where there are only two judgment liens 
and the pleadings and proof show clearly what they 
are, a reference is not necessary nor is it neces- 
sary, before decreeing that lands be leased to dis- 
charge a lien thereon, to refer the cause to have 
the amounts and priorities of ali the liens ascertain- 
ed and fixed .^2 where, under a general creditors* 
suit, a decree is entered for the sale of defendant’s 
lands, and it is subsequently suggested that there 
are other liens than those audited, a decree refer- 
ring the cause to a master commissioner for a 
further accounting should in terms suspend the 
decree of sale.i^ Payment of some of the debts in- 
cluded in a decree made on a commissioner’s report 
convening liens in a suit by a judgment creditor 
for himself and other lienors does not call for a 
restatement of liens.^^ 

Setting aside decree made on incomplete report. 
A decree for the sale of realty, made on the report 
of a commissioner which did not show the value 
of the personal property or the liens or indebted- 
ness against the estate, or the date or priorities 
thereof, so that the court could not determine to 
what extent it would be necessary to resort to the 
realty, will be set aside.^S 

(c) Ascertainment of Amounts, Parcels, or 
Interest to Be Sold 

The determinati en of the amount, parcels, or Interest 
to be sold and the order of sale, Is ordlnarlly governed 
by the rules as to marshallng assets and securlties. . 
Where an equity of redemption Is sought to be reached, 
It has been held that the court may decree a sale of the 
entire property, and that the surplus, after payment of 
the debt due the mortgagee or pledgee, be applled to the 
satisfaction of complainanfs claim; but there Is con- 
trary authority. 

The general rules as to the marshaling of as¬ 
sets and securities, as laid down in the title Marshal- 
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ing Assets and Securities, are applicable in deter- 
mining the parcels to be sold and the order of sale 
in creditors* suits.i® If it does not appear with 
reasonable certainty that the land first liable will 
be sufficient to discharge the lien, the decree may 
direct a sale of all the land in the order in which 
it is liable until enough is realized to pay off the 
judgment and costs.^^ Qn a bili by a judgment 
creditor to subject the lands of his debtors to sat- 
isfy a judgment obtained against them as maker 
and indorsers of a note, whose liabilities inter sese 
are successive, it is error to decree a sale of the 
lands of the last indorser before resorting to the 
lands of the maker and prior indorsers, uniess to 
require plaintiff to exhaust the estates of those 
debtors whose liability is prior to the last indorser, 
will, in the opinion of the court, unduly delay plain¬ 
tiff in the collection of his debt^s jn a proceeding 
to reach an equity of redemption, it has been held, 
the entire property may be sold and the surplus 
after payment of the debt due to the mortgagee or 
pledgee applied to the satisfaction of complainant's 
claim but there is authority to the contrary.20 
Where property in the hands of a receiver is more 
than sufficient to pay all debts, he will be restrained 
from selling the wholtM So, on a bili to sub¬ 
ject a contingent interest of a debtor in land to 
the claims of judgment creditors, if the debts are 
small, the debtor's interest should be protected by 
directing the commissioner first to offer for sale 
a fraction of the debtor’s continerent interest in 
each lot.22 It has also been held that on a bili 
against a debtor who has escaped after civil ar- 
rest and the debtor^s alienee, to subject lands de- 
vised to the debtor after his escape and conveyed 
by him while at large, equity will decree a sale of 
so much of the land as is liable to an elegit lien, 
if it appears that the profits are insufficient to 
keep down the interest of the debt, but will not de¬ 
cree a sale of the whole of the lands.23 Where, 
in a suit by a general creditor to subject to pay¬ 
ment of his debt the debtor^s interest in land held 
in secret trust by his joint owner, it appears that 
the joint owner, holding the legal title, has created 


Va.—Shultz V. Hansbrough, 74 Va, 
567. 

15 C.J. p 1435 note 94. 

10. W.Va.—^Bock v. Boclc, 24 W.Va. 
586. 

11. W.Va.—Anderson v. Nagle, 12 W. 
Va. 98. 

12. W.Va.—^Douglass v. McCoy, 24 
W.Va. 722. 

13. Va.—^Harrls v. Jones, 32 S.E. 
455, 96 Va. 658. 

Reference as suspendtng decree Ipso 
1^0 see supra S 74. 


1-t W.Va.—Shumate v. Crockett, 27 
S.B. 240, 43 W.Va. 491. 

IB. Va.—^Kirby v. Booker, 94 S.E. 
775, 122 Va. 291. 

16. Va.—Shultz V. Hansbrough, 76 
Va. 817—Buchanan v. Clark, 10 
Gratt 164, 51 Va. 164. 

17. W.Va.—^Handly v. Sydenstricker, 
4 W.Va. 605. 

16. W.Va.—Shenandoah Valley Nat. 
Bank v. Bates, 20 W.Va. 210. 
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19. Mlss.—^Uhler v. Adams, 18 So. 
654, 73 Miss. 332. 

16 C.J. p 1436 note 4. 

20. Ala.—Turrentlne v. Koopman, 27 
So. 622, 124 Ala. 211. 

15 C.J. p 1436 note 5. 

21. N.T.—^Wardell v. Leavenworth, 2 
Edw. 244. 

22. Ky.—Jacob v. Howard, 22 S.W 
332, 15 Ky.L, 13S. 

23. Va.—Stuart V. Hamllton, i 
Lelgh 503, 36 Va. 503. 
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a lien on the land superior to plaintiif s claim, only 
the debtor^s equity of redemption in his moiety can 
be sold, it being error to direct a sale of the entire 
interest in the land;^^ and this is so even though 
the joint owner may be a coobligor, jointly and 
cqually liable for the discharge o£ the superior lien, 
unless the debt constituting the superior lien cover- 
ing such interest is due, and pa 3 nnent thereof is de- 
manded by the creditor.^S The debtor^s land on 
which an unmatured mortgage debt constitutes a 
first lien should ordinarily be directed to be sold 
subject to the mortgage.26 The court may in a 
proper case decree the sale of certain parcels of the 
real estate involved or so much thereof as may be 
tiecessary to satisfy the judgment, and reserve ju- 
risdiction of the cause and the parties for such 
further proceedings as to the balance of the prop- 
crty as justice may require.27 

The decree of sale should show what property or 
interest is to be sold;^* but a decree directing the 
sale of a judgment debtor^s equitable interest in 
realty encumbered by trust deeds is not invalid for 
failure to specify what is to be sold, since the debt- 
of^s interest ordinarily is that left over after satis- 
faction of the trust deeds.^® In a suit to subject a 
decedentes realty to the payment of a judgment, the 
court properly sustained the report of a commis- 
sioner of sale which was sufficiently ciear to show 
that the judgment was a lien on the realty, and that 
there was no personalty to pay the debt.^® Where 
the bili and proceedings specify the land, a decree 
for the sale of the land in the bili and proceedings 
mentioned, or so much as may satisfy the purposes 
of the decree, is suflEciently certain.3i Before mak- 
ing the decree of sale, it is not necessary to ascer- 
tain the value of the land.32 It is error for the 
commissioner appointed in a creditors’ suit to re- 
tum the debtoris property at his own valuation;^* 
but where such valuation is not disputed, and other 
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evidence tends to show that it is correct, exceptions 
to the report are properly overruled.34 

c. Effect of Decree 

The decree bFnde ali creditore coming In after the 
Institution of the suit. A decree of sale establishes the 
validity of complaInant's as against such creditors as well 
as against the debtor. A decree for an account suspende 
all other pending sults of creditors who come in under 
the decree. Purchasers pendente lite are bound. 

All creditors coming in after the institution of a 
creditors* suit are bound by the decree.35 A decree 
of sale establishes complainant*s claim as legal and 
valid,^® unless it is otherwise declared in the de¬ 
cree and prevents the running of the statute of 
limitations against a claim as a simple contract 
debt.s® The claim is established as valid, not only 
as against the debtor, but as against all creditors 
coming in to claim distribution.^^ ^ decree for an 
account operates to suspend all other pending suits 
of creditors who come in under the decree.^® 

Purchasers from the debtor pendente lite, al- 
though not parties to the suit, are in privity with 
the debtor, and are bound by the judgment^i 

§77. Claims of Creditors under Decree or 

Judgment 

The formal intervention by creditors as parties 
of record is discussed supra § 58. The right of 
creditors to come in under the decree or judgment 
for the purpose of presenting and proving their 
claims is discussed infra § 78. 

§ 78. — Presentation, Proof and AHohv^ 

ance of Claims 

a. In general 

b. Time for presentation 

c. Proof and allowance 

d. Effect of failure to present or prove 
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QA. W.Va.—Johnson v. Todd, 102 S. 

K 6S7, 86 W.Va. 24. 

26. W.Va.—Johnson v. Todd, supra. 

26. W.Va.—Simmons Auto Co. v. 
Pursley. 171 S.E. 256, 114 W.Va. 
168. 

27. IlL—^Prlndevllle v, Curran, 166 
IlLApp. 278. 

28L IlL—^Mason v. Patterson, 74 Hl. 
191. 

Ck>iistnictlon of decree 
D.Cj—C amp V. Boyd, 85 App.D.C 
169. 

Hl.—^Mason v. Patterson, 74 Hl. 191. 
ABl D.C.—Carroll v. Mklns, 29 P.2d 
638, 68 APP.D.C. 265. 
aOii Va^Wood V. Kane, 129 SJL 827, 
148 Va. 281. 


31. Va.—^Barger v. Buckland, 28 
Gratt. 860, 69 Va 860. 

32. Va—Sively v. Campbell, 23 

Gratt 893, 64 Va 893. 

W.Va—Grantham v. Lucas, 24 W.Va. 
281. 

33. Va—^Moore v. Bmce, 7 S.EL 196, 
85 Va 139. 

^ Va—^Moore v. Bruce, supra. 

35. W.Va—^Bilmyer v. Sherman, 23 
W.Va 656. 

15 C.J. p 1436 note 22. 

36. Md,—Slnunons v. Tongue, 2 
Bland 341. 

15 C.J. p 1436 note 17. 

37. Md.—^Rhodes v. Amsinck, 38 Md. 
345—Welch v. Stewart, 2 Bland 87. 
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'38. Md.—Grlfflth v. Relgart, 6 GlU 
445. 

36. Md.—^Rhodes v. Amsinch, 38 Md. 
345. 

Por whoee benefit presumed 

A decree for the sale of property 
In a general creditors’ suit, in which 
all claims have been audlted, is pre¬ 
sumed to be for the benefit of all 
creditors, and not for complainanfs 
benefit alone.—^Haskin Wood Vulcan- 
Izlng Co. V. Cleveland Ship-Building 
Co., 26 S.B. 878, 94 Va 439. 

4a Va—Stephenson v. Tavemersi 9 
Gratt 898, 60 Va 398. 

41. Colo.—Shuck V. Quackenbush, 
227 P. 1041, 75 Colo. 692, 38 AL.R. 
259. 
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a. In General 

The complalnant cannot, atter decree, bring In any 
new or additional clalm. A defendant may, after decrecy 
come in as a creditor. Credltors other than the com- 
plainant are entitied to come In and prove their clalms 
under a general decree. and may resist the allowance of 
other claims. Before distribution, ali credltors shouid be 
called In by appropriate notice. 

^ The rights of complainant under the decree are 
limited to the claim set forth in the bili; he cannot 
after decree bring in any new or additional claim, 
and where he recovers another judgment after filing 
his bili, he cannot come in and receive the benefit of 
the decree with respect to the second judgment, 
against defendant*s objection.^^^ A defendant to a 
creditors' bili, although he does not in his answer 
distinctly allege himself to be a creditor, and al¬ 
though he asks in his answer to be dismissed with 
costs, may stili after decree come in on the fund 
as a creditor.^^ Creditors other than complainant, 
even though they are not mentioned in the bili, are 
entitied to come in and prove their claims under a 
general decree,^® although where a fund can be di- 
vided satisfactorily only by dividing it among a cer- 
tain class* of persons, it is necessary so to frame the 
decree that ali those persons may be brought in for 
their distributive shares.^® Creditors who file a pe- 
tition electing to come in under the decree that may 
be made on a pending creditors' bili have a full 
standing as creditors, entitied to prove under the 
decree when made.’*'^ Where several bilis are in- 
stituted by different creditors, and all are stayed 
but one, all the creditors shouid be allowed to comt 
in under the decree in that suit^S Where a bili 
is referred to a commissioner or master to ascer- 
tain the liens and their priorities, any creditor may 
present his claim, and if it is allowed, he has the 
right to have it passed on by the court without 
formal pleadings;^® and a creditors' bili inures to 
the benefit of all creditors who present and prove 


their claims, although they are not made formal 
parties to the bill.B® 

The creditors whose claims have been recognized 
or established in any of the modes pointed out by 
the decree become quasi parties to the litigation,®^ 
and are entitied to notice of application made in the 
cause,52 and may resist the allowance of any claim 
of equal or greater dignity than their own,®^ as 
by interposing the statute of limitations as a bar 
to the claims of other creditors.^^ They cannot, 
however, question the rights of any other credi¬ 
tors after settlement on an issue between the prop- 
er parties; the rights of such other creditors re- 
main undisturbed except in so far as a proportion- 
ate abatement is concemed by reason of the addi¬ 
tional claims.^5 Before distribution under a cred¬ 
itors' bili, all creditors shouid be called in by pub- 
lication or some appropriate notice, so as to af- 
ford them an opportunity to present their claims;®® 
and this is so in some States even where the suit is 
instituted by complainant in his own behalf alone.®^ 

b. 'Time for PresentatLon 

The court may llmit the time for preaentatlon of 
claims, but such iimitation will not be enforced strlctly, 
uniess Injustice wouid otherwise resuit. 

The court. may direct an interlocutory judgment 
requiring other judgment creditors to prove their 
claims within the time limited, and • may allow 
a reasonable time to reduce other claims to judg¬ 
ment, rendering final judgment for the division of 
the fund among judgment creditors entitied there- 
to where the allotted time shall have elapsed.®® 
Although an order requiring creditors to file their 
claims within a reasonable time fixed, or be for- 
ever barred, has been held valid and effective,®® 
it has also been held that creditors are not held 
strictly to the time uniess injustice wouid other- 
wise be done thereby to the parties that such an 


42. Md.—-Welch v. Stewart. 2 Blaud 
87—Strlke‘« Case, 1 Bland 57. 

4a N.J.—^Eitzabeth Nat. State Bank 
V. McCormick, Ch., 44 A. 706. 

44ta Md.—Gibbs v. Cunningrbam, 4 
Md.Ch. 322. 

45. Va.—First State Bank of Boones 
Path V. Kincaid, 144 S.E. 463, 151 
Va. 101—^Hudgrins v. ’ Lanier, 23 
Oratt 494, 64 Va. 494. 

401 XT.S.—^Marsh v. Burrousrbs. C-C. 
Ga., 16 F.Cas.No.9,112, 1 Woods 
463. 

47. Ala.—^Taber v, RoyaJ Ins. Co., 
26 So. 252, 124 Ala. 681. 

48. N.T.—Hallett v. Hallett, 2 Palgre 
16. 

S.C.—^Ployd V. Neel, 10 Rich-Eq. 838, 
78 Am.D. 94. 


49. TT.S.—^American Hay Co, v. Dry 
Dock, E. B. & B. R. Co., C.C.N.T., 
165 F. 486. 

W.Va.—Wilson v. Canico, 40 S.B. 
439, 60 W.Va. 336. 

50. 111.—^PenneU v. Lamar Ins. Co., 
73 111. 303. 

16 C.J. p 1437 note 81. 

61. Tex,—^Fagan & Osgood v. Boyle 
Ice Mach. Co., 65 Tez. 324. 

16 C.J. p 1437 note 32. 

52. N.Y.—Anonymous, 18 Abb.Pr. 87. 

53. N.C.—Wordsworth. v. Davls, 76 
N.C. 169. 

16 C.J. p 1437 note 84. 

64h N.C.—^Wordsworth v. Davis, su¬ 
pra. 

16 C.J. p 1437 note 34 ta]. 
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55. Md.—^Trayhem v. National Me¬ 
chanica* Bank, 57 Md. 590—In re 
Cape Sable Co.*s Csuse, 8 Bland 606. 
66. U.S.—Ghicago, R. I. & P. Ry. 
Co. V. Lincoln Horse & Mule Com- 
mission Co., C.C.ANeb., 284 F. 955. 

15 aj. p 1437 note 36. 

57. W.Va.—^Neely v. Jones, 16 W.Va. 
625, 37 Ain.R. 794. 

16 C.J. P 1437 note 37. 

58. N.Y.—^Bleimeyer v. Public Serv¬ 
ice Mut. Casualty Ins. Corporation, 
165 N.E. 286, 250 N.Y. 264, affirm- 
ing in part and reversing in pait 
221 N.Y.S. 794, 220 App.Div. 741. 

59. U.S.—Chicago, R. I. & P. Ry. Co. 
V. Lincoln Horse & Mule Commls- 

. sion Co., C.aANeb., 284 E. 956. 


60b U.S.—^In ra Studebaker-WulfC 
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order is primarily intended for safety in distribu- 
tion, and not as a forfeiture of the rights of dila- 
tory creditors;®! and that a refusal to pennit 
the filing of a claim after the time fixed in the 
order must be based on some p re judice arising, not 
from the claim itsclf, but from delay in prosecut- 
ing it.®2 

c. Froof and AUowance 

A creditor coming in under the decree must prove 
hle claim If Its validity is denied. Where an audit Is 
conITrmed by the courtt It may order the payment of the 
clalms allowed. An order fixing the amount of a claim 
may be set aside for cause. Interest on a claim may be 
allowed. 

In a general creditors* proceeding, creditors 
may informally present their claims, and, after a 
more or less formal hearing, the chancellor deter¬ 
mines, on the entire record and all the facts be- 
fore him, the rights of the various creditors as 
against the fund for distribution and as between 
themselves.®® A person coming in under the de¬ 
cree and presenting a claim must establish the same 
by full proof before the master or commissioner,®^ 
if any party interested denies its validity;®® and 
if he fails to prove a valid claim, it will be dis- 
allowed.®® If defendant is insolvent, the insolvent 
schedule or his voluntary admission is sufficient 
proof of the claim of a creditor who afterward 
comes in to participate in the fund;®*^ but where 
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other Creditors come in after decree and the insolv* 
ent denies the debt, or there is a discrcpancy be¬ 
tween the claim and his admissions, full proof is 
required.®® Where an audit is confirmed by a court 
of equity, the approved practice is also to pass 
an order to pay the claims which were thereby 
allowed; but the judgment of the court is effectual- 
ly pronounced on a claim by confirming the audi¬ 
tores report, if no steps are taken to revoke or over- 
rule it.®® An order fixing the amount ,of a claim 
is interlocutory and may be set aside for good cause 
shown at any time before the close of the term in 
which final decree is entered.7® 

Interest on claim, Where a special master fails 
to fix a date for the application of certain funds 
to the payment of bonds, as required by the decree, 
interest is allowable on the amount to the date of 
actual payment.'^! 

d. Effect of Failnre to Present or Prove 

A creditor who is glven an opportunity to come \n 
and prove his claim» but who fails to do so, caonot share 
in the distribution. 

Where an order or decree is made under which 
all creditors are authorized to come in and prove 
their claims, a creditor who fails to come in and 
prove his claim will not be permitted to share in 
the distribution,72 and the court cannot enter a de- 


Rubber Co., D.C.Ohio, 33 F.2d 1004, 
1005, quoting Corpus Jtixis. 

Qa.—GaJnesville Nat. Bank v. Mar¬ 
tin, 1 S.E.2d 636, 640, Quoting Cor¬ 
pus Turis. 

15 C.J. p 1437 note 38. 

Order uot esforced before foU dls- 
trlbutlos. unless injustlce would oth- 
erwise be done.—^In re Studebaker- 
Wulff Rubber Co., D.COhio, 33 P.2d 
1004. 

Statote permlttlng tardy creditor to 
come in. before flnal decree and have 
claim allowed from any surplus fund, 
was Intended to make provision for 
tbose belated creditors who, for some 
fortuitous reason, did not file their 
claims with due promptness.—Snod- 
grass V. Snodgrass, 183 S.E. 137, 118 
W.Va. 160. 

61. XJ.S.—^Employers* Liabllity As-, 
sur. Corporation v. Astoria Mahog- 
any Co., C.C.AN.T., 6 F.2d 945, re- 
versing, D.C., 296 F. 767. 

63. U.S.—^Employers’ Liabllity As- 
sur. Corporation v. Astoria Ma- 
hogany Co., supra. 

Srxoneous refusal to penuit dUng 
after time fixed 

Refusal to permlt creditor to file 
claim against receivers appointed in 
creditors* suit for sequestration, 
xiearly a year and half after explra- 


tion of time fixed by decree for fll- 
ing of such claims, was error, where 
only objections made were that al- 
lowance of claim would swell the to- 
tal amount of the claims and might 
prevent reorganization in near future. 
—^Employers’ Liabllity Assur. Corpo¬ 
ration V. Astoria Mahogany Co., su¬ 
pra. 

Duty of dllatory creditor 

Creditor, having falled to flle claim 
within time fixed therefor by order 
of foreclosure, is under no obligation 
to give notice that it is conducting 
investlgatlon which may lead to sub- 
sequent presentation of claim.—^Em- 
ployers* Liabllity Assur. Corporation 
V. Astoria Mahogany Co., supra. 

63. Tenn.—^Thompson v. American 
Lumber & Mfg. Co., 266 S.W. 447, 
148 Tenn. 470. 

64. N.T.—^Morris v. Mowatt, 4 Palge 
142. 

15 C.J. p 1437 note 89. 

65. Md.—^Dorsey v. Hammond, 1 
Bland 463. 

66. U.S.—^McCormlck v. Puritan Coal 
Mining Co., C.C.A.Pa., 28 F.2d 331, 
certiorari denied Puritan Coal Min¬ 
ing Co. V. McCormick, 49 S.Ct. 176, 
278 U.S. 661, 73 L.Ed. 662. 

Dlsallowauoe held proper 

<1) Where the owner conveyed 
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personal property to the debtor aft¬ 
er a local tax assessment thereon, a 
claim for taxes so assessed was 
properly disallowed as a preferred 
claim against the proceeds of the 
debtor*s property on Insolvenoy, the 
tax not belng an obligation of the 
debtor.—^McCormick v, Puritan Coal 
Mining Co., supra. 

(2) A decree disallowing a claim 
presented by an administrator of a 
deceased creditor of defendant is 
proper, where the demand is stale 
and was never asserted by decedent 
in his llfetlme, and by reason of 
lapse of time, death of parties, loss 
of evldence, and loose business metb- 
ods of the parties, an accurate and 
falr settlement of their accounts is 
Impdssible.—^Kavanaugh 'v. Kava- 
naugh, 37 S.E. 276, 98 Ta. 649. 

67. Md.—Strike v, McDonald, 2 
Harr. & G. 191. 

€6. Md.—Strike v. McDonald, supra, 
69. D.C.—^May v. Bryan, 17 App.D.C. 
392. 

Md.—Lee v. Boteler, 12 GUI & J. 823, 
TOi U.S.—Standard Sav„ etc., Assoo. 
V. Aldrich, Mlch., 163 F. 216, 89 
C.C.A 646, 20 L.R.A,N.S., 393, 

71. U.S.—^Nolte V. Hudson Nav. Co., 
C.CA.N.T., 47 F.2d 166. 

72. N.Y,—Hirshfeld r. Fitzgerald, 61 
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cree recognizing him as a creditor."^3 However, 
where a creditores judgment is a lien on two sepa¬ 
rate tracts of land, his failure to present his claim 
in a suit to subject one of those tracts does not 
preclude him from proving it in a subsequent suit 
to subject the other.74 

Womt of notice, Where lienholders, not made 
parties to the bili, were not given the notice re- 
quired by statute to present their claims for ad- 
judication, they were not precluded by the decree 
confirming the commissioneres report, fixing the 
amounts and priorities of liens, and directing a sale 
of the property.75 

§ 79. Execution and Enforcement of Decree 
or Judgment in General 

In a general creditors’ suit plalntlff cannot, after 
Judgment and the appointment of a recefver to collect 
and apply the debtor^s assets, issue execution on the 
judgment. Where, In a suit against a trustee to reach 
the trust estate or the income thereof, the Judgment fixes 
the amount of the surplus income and directs the plain- 
tlfr'8 debt to be paid therefrom, execution may issue 
against the trustee's property on his failure to compiy 
with such order. 

In a creditors’ suit brought by plaintiff in behalf 
of himself and others who may come in, plaintiff 
cannot, after judgment and the appointment of a 
receiver to collect the debtor^s assets and apply 
them to the payment of the debts, issue execution 
on the judgment; the receiver alone can enforce 
the judgment.*^® -When a judgment in a creditors' 
suit brought against a trustee to reach the trust 
estate or the income thereof, fixed the amount of 
the • surplus income and directed plaintiff s debt 
to be paid therefrom, it was proper to order the 
issuance of an execution against the property of 
the trustee on his failure to compiy with the judg¬ 
ment, a copy of which had been served on him and 
his attorneys.'^'^ 


§ 80 

§ 80. Sales and Conveyances under Order of 
Court 

The rules governing Judiclal sales generaily are ap¬ 
plicabis to sales under decrees In creditore' sults, with 
respect to the conduct of the sale, the rights and llablll- 
tles of bidders and purchasers, ground for objectlng to or 
setting aside a confirmatlon of the sale, etc. 

The general principies relating to execution sales, 
judicial sales, and sales,by receivers are discussed 
in the C.J.S. title Executions § 196 et seq, also 28 
CJ. p 615 note 43 et seq.,* the CJ.S. title Judicial 
Sales § 1 et seq, also 35 C.J. p 7 note 1 et seq; 
and the CJ.S. title Receivers § 220 et seq, also 53 
C.J. p 203 note 36 et seq. 

On a decree for complainant the sale may or 
should be conducted, according to the practice in 
the various jurisdictions, by the master or commis- 
sioner,73 by a receiver appointed in the suit,'^3 or 
by the sheriff.30 Although the appointment of a 
commissioner to make the sale is within the sound 
discretion of the court,it is the practice to heed 
the requests of the creditors in making the ap- 
pointment.32 Plaintiffs attomey may properly be 
made a co-commissioner or special commissioner 
where it appears that the sale will produce a surplus 
over the indebtedness,®? but it is the general prac¬ 
tice not to appoint the debtor’s attorney as sole com¬ 
missioner;®* nor, it has been held, is defendant en- 
titled to have his own attorney appointed as co- 
special commissioner to protect his interests at the 
sale.®® 

Rights and liabilities of purchaser in general, 
A purchaser at the sale under a decree in a gen¬ 
eral creditores suit becomes a party to the suit;®® 
and if the decree and commissioneres deed em- 
brace all the property which the purchaser claims 
to have purchased, he may apply to the court in 
such proceeding for correction or relief, but can- 
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N.E. 997, 157 N.T. 180, 46 L.R.A. 
839. 

15 C.J. p 1438 note 44. 

73. S.C.—Mann v. Poole, 26 S.B. 229, 
48 S.C. 1G4. 

15 C.J. p 1438 noto 45. 

74. W.Va.—Gilbert v. Lawrence, 49 
S.B. 155, 56 W.Va. 281. 

76. W.Va.—Dickerson v. Flanagan, 
136 S.B. 854, 103 W.Va. 233. 
ZnsninciexLt notice 
Commissioner's report, claiming to 
have ffiven notice to lienholders re- 
quired by decree directing publlca- 
tion, but not reauiring posting of no¬ 
tice, dld not Show compllance with 
statute requiring notice to be “post- 
ed and published."—Dickerson v. 
Flanagan, supra. 

210J.S.-72 


76. N.Y.—Rigney v. Tallmadge, 19 
Abb,Pr. 16. 

77. N.T.—Williams v. Thom, 81 N. 
T. 381. 

78. Mass.—Russell v. Burke, 62 N.B. 
963, 180 Mass. 543. 

W.Va.—Bock V. Bock, 24 W.Va. 686. 
Prayer for sale by sheriff 

A sale by a master in a creditors* 
suit, notwithstanding the prayer is 
that the sheriff be directed to sell. Is 
Justifled under the prayer for general 
relief.—^Mason v. Wedeklnd, 160 111. 
App. 33. 

79. U.S.—Tennessee Pub. Co. v. C3ar- 
penter, C.C.A.Tenn., 100 P.2d 728, 
certiorari denied 69 S.Ct. 776, 306 
XJ.S. 669, 83 L».Bd. 1066. 

16 C.J. p 1438 note 50 [a]. 
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8a Neb.—Cochran v, Cochran, 96 N. 

W. 778, 1 Neb., Unoff., 608. 

N.T.—^Kennedy v. Brandon, 4 Hun 
642, 67 Barb. 209. 

81. W.Va.—^Hyre v. Johnson, 149 S. 
B. 386, 107 W.Va. 624, 64 A.L.R. 
1636. 

88. W.Va.—^Hyre v. Johnson, supra. 
83 l W.Va.—^Mishawaka Woolen Mfg. 
Co. V. Nelson, 123 S.B. 568, 96 W. 
Va. 617. 

84. W.Va.—^Hsrre v. Johnson, 149 S. 
E. 886, 107 W.Va. 624, 64 A.L.R. 
1536. 

8& W.Va.—^Mishawaka Woolen Mfg. 
Co. V. Nelson, 123 S.B. 668, 96 W. 
Va. 617. 

83. W.Va.—^Bush v. Ralphsnyder, 
180 S.B. 807, 100 W.Va. 464. 
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cree recognizing him as a creditor 72 However, 
where a creditores judgment is a lien on two sepa¬ 
rate tracts of land, his failure to present his claim 
in a suit to subject one of those tracts does not 
preclude him from proving it in a subsequent suit 
to subject the otherJ^ 

Wo^t of notice. Where lienholders, not made 
parties to the bili, were not given the notice re- 
quired by statute to present their claims for ad- 
judication, they were not precluded by the decree 
confirming the commissioner*s report, fixing the 
amounts and priorities of liens, and directing a sale 
of the property.75 

§ 79. Eixecution and Enforcement of Decree 
or Judgment in General 

In a general creditors* suit plalntiff cannot, after 
Judgment and the appointment of a recelver to collect 
and apply the debtor'8 assets, Issue execution on the 
judgment. Where, In a suit against a trustee to reach 
the trust estate or the income thereof, the Judgment fixes 
the amount of the surplus income and directs the plaln- 
tiff'8 debt to be paid therefrom, execution may Issue 
against the trustee^s property on his failure to compiy 
with such order. 

In a creditors* suit brought by plaintiff in behalf 
of himself and others who may come in, plaintiff 
cannot, after judgment and the appointment of a 
receiver to collect the debtor*s assets and apply 
them to the payment of the debts, issue execution 
on the judgment; the receiver alone can enforce 
the judgment.76 -When a judgment in a creditors* 
suit brought against a trustee to reach the trust 
estate or the income thereof, fixed the amount of 
the * surplus income and directed plaintifFs debt 
to be paid therefrom, it was proper to order the 
issuance of an execution against the property of 
the trustee on his failure to compiy with the judg¬ 
ment, a copy of which had been served on him and 

his attorneys.77 


§ 80. Sales and Convcj^ces under Order of 
Court 

The rules governing judiciai sales generally are ap- 
plicable to sales under decrees in creditors' sults, with 
respect to the conduct of the sale» the rights and llabllf- 
ties of bidders and purchasers, ground for objecting to ,or 
setting aside a conflrmatlon of the sale, etc. 

The general principies relating to execution sales, 
judiciai sales, and sales.by receivers are discussed 
in the CJ.S. title Executions § 196 et seq, also 28 
CJ. p 615 note 43 et seq.; the CJ.S. title Judiciai 
Sales § 1 et seq, also 35 C.J. p 7 note 1 et seq; 
and the CJ.S. title Receivers § 220 et seq, also 53 
CJ. p 203 note 36 et seq. 

On a decree for complainant the sale may or 
should be conducted, according to the practice in 
the various jurisdictions, by the master or commis- 
sioner,78 by a receiver appointed in the suit,72 or 
by the sheriff.®® Although the appointment of a 
commissioner to make the sale is within the sound 
discretion of the court,®^ it is the practice to heed 
the requests of the creditors in making the ap- 
pointment.82 PlaintifFs attomey may properly be 
made a co-commissioner or special commissioner 
where it appears that the sale will produce a surplus 
over the indebtedness,®? but it is the general prac¬ 
tice not to appoint the debtor*s attorney as sole com¬ 
missioner nor, it has been held, is defendant en- 
titled to have his own attomey appointed as co- 
special commissioner to protect his interests at the 
sale. 2® 

Rights and liabUities of purchaser in generaL 
A purchaser at the sale under a decree in a gen¬ 
eral creditor*s suit becomes a party to the suit;®® 
and if the decree and commissioner's deed em- 
brace all the property which the purchaser claims 
to have purchased, he may apply to the court in 
such proceeding for correction or relief, but can- 


N.E. 997, 167 N.Y. 180, 46 L.R.A. 
839. 

15 C.J. p 1438 note 44. 

73. S.C.—Mann v. Poole, 26 S.EI. 229, 
48 S.C. 1G4. 

15 C.J. p 1438 note 46. 

74. W.Va.—Qilbert v. Lawrence, 49 
S.K. 166, 66 W.Va. 281. 

7B. W.Va.—^Dickerson v. Planagan, 
136 S.B. 854, 108 W.Va. 233. 
XiiBiiflLclen.t notloe 
Commlssloner's report, clalmlng to 
have given notice to lienholders re- 
quired by decree directing publlca- 
tlon, but not requlring postlng of no¬ 
tice, did not Show compllance with 
statute requiring notice to be “post- 
ed and published."—Dickerson v. 
Flanagan, supra. 

21CJ.S.-72 


76. N.T.—Rigney v. Tallmadge, 19 
Abb.Pr. 16. 

77. N.Y.—Williams v. Thom, 81 N. 
Y. 381. 

78. Mass.—^Russell v. Burke, 62 N.B. 
963, 180 Mass. 643. 

W.Va.—Bock V. Bock, 24 W.Va. 686. 
Prayer for sale by sheriff 

A sale by a master in a creditors’ 
suit, notwithstanding the prayer is 
that the sheriff be directed to sell, Is 
Justified under the prayer for general 
relief.—^Mason v. Wedeklnd, 160 IU. 
App. 88. 

76. U.S.—^Tennessee Pub. Co. v. Car- 
penter, C.C.A.Tenn., 100 F.2d 728, 
certiorari denied 69 S.Ct. 775, 306 
U.S. 659, 83 l4.Bd. 105$. 

16 C.J. p 1438 note 60 [a]. 
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sa Neb.—Cochran v. Oochran, 96 N- 
W. 778, 1 Neb., Unoff., 508. 

N.Y.—^Kennedy v. Brandon, 4 Hun 
642, 67 Barb. 209. 

81. W.Va,—^Hyre v, Johnson, 149 S- 
B. 386, 107 W.Va, 524, 64 A.L.R. 
1536. 

83. W.Va.—^Hyre v, Johnson, supra. 

83. W.Va,—^Mlshawaka Woolen Mfg, 
Co. V. Nelson, 128 S.B, 668, 96 W. 
Va, 617. 

84. W.Va,—^Hyre v. Johnson, 149 S. 
B. 386, 107 W.Va, 624, 64 A.Ii.R. 
1636. 

83. W.Va,—^Mishawaka Woolen Mfg. 
Co. V. Nelson, 123 S.B. 568, 96 W. 
Va, 617, 

83. W.Va,—^Bush v. Raiphsnyder, 
130 3.B. 807, 100 W.Va, 464. 
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not obtain the same in a separate suit.87 Whcre 
the interest of a purchaser began witb his bid, he 
caimot rightly complain of orders made before his 
rights accrued.®* Where a debtor in a creditors' 
bili, filed to reach his interest under a title bond, 
alleged a transfer of the bond as security, prior 
to the suit, to one who was not made a party, the 
transferee was not bound by a decree dedaring the 
interest in the bond to be in the debtor, and order- 
ing a sale, and could not maintain a bili to be re- 
lieved from such decree.*® Where a decree di- 
rected the renting of the land and the application 
of the rent to discharge the indebtedness, the li- 
ability of sureties on the rental bond with knowl- 
edge that, on the tenant^s default and the sale of 
the land, they would be liable for the difference be- 
tween the sale price ^nd the amount of lien in¬ 
debtedness, arises and becomes enforceable in case 
of a deficiency.®* 

Manner of making sale; bids, The order in 
which separate parcels or interests should be sold 
is considered supra § 76 b (3) (c). Where the 
master reports that he cannot obtain the price at 
which he was directed to sell, the court may order 
him to sell at public auction.®^ It is not error to 
decree a sale of land for cash where a trust deed 
given thereon to secure a debt then past due, and 
which is prior to the judgraents, authorizes the 
tnistee to sell for cash.®® The proper rule for 
the court,. in directing a sale of real estate in a 
creditors* suit, is to direct, in the decree ordering 
the sale, that the cash payment shall be retained 
by the commissioner making the sale, or be paid in- 
to bank to the credit of the suit, subject to the 
future order of the court; the money, being thus 
under the control of the court, will, on the con- 
firmation of the report or on the setting aside of 
the sale, be disposed of in the way that shall then 
seem proper.®® Where the successful bidder at the 
sale, makes a deposit and then refuses to pay the 
purchase price, the court may accept the bid, con- 
firrn the sale to such purchaser, and take steps to 


hold him to his contract of purchase,®4 or the 
court may reject the bid and refuse to confinn the 
sale, in which case the purchaser is released from 
any obligation to comply with his bid, and cannot 
thereafter be proceeded against;®* and, on refusal 
to confirm the sale, the court cannot properly ac¬ 
cept a private bid which was substantially less than 
the highest bid, but should readvertise the properly 
for sale at public auction in order to bring the 
highest price possible.®* Where, after a junior 
judgment creditor had made a bid on property sold 
in his creditors* suit against the debtor, senior judg¬ 
ment creditors, with liens properly recorded, inter- 
vened and demanded participation in the proceeds, 
the fact that their claims were unknown to the 
junior creditor was not such a mistake as entitled 
the latter to be relieved of his bid.®7 The debtor 
cannot complain that the bidding at the sale was 
chilled by failure of the court to join trustees, who 
held the legal title to the property as security for 
bonds, as parties before the sale, where the pur¬ 
chaser paid twice the upset price for the property 
covered by the indenture under which the trustees 
acted, and more than the upset price for the bal- 
ance of the property, and almost three times the 
appraisal figure.®* 

Confirmation, setting aside, or stay of sale, A 
party who is jointly boimd for the debts for which 
land of his codefendant has been sold to satisfy 
judgment liens may object to the confirmation of 
the sale, the proceeds of which are sufficient to pay 
all debts.®® Errors of law in a decree and in 
proceedings leading up to it are not reviewable on 
objections to the confirmation of a sale thereun- 
der.i An order confirming a commissioner^s sale 
in a creditors* suit will be reversed where there is 
great inadequacy in the price received;® but one 
who objects to confirmation of a sale to the high¬ 
est bidder on the ground of gross inadequacy of 
price, has the burden of proving such inadequacy 
and unless this is shown, it is error to refuse con¬ 
firmation.® Where one who bids at a sale is un- 


87. W.Va.—Bush v. Balphsnyder, 
supra. 

jB8L tr.S.—^Luhrlg CoUierles Co. v. In¬ 
terstate Coal & Vocla Co., C.C«A.X. 
T., 287 P. 711, certiorari denied 
Thosmil Holding Corporation v. In¬ 
terstate Coal & Dock Co., 43 S.Ct. 
700, 262 U.S. 761, 67 L-Bd. 1216. 

B9. Tenn.—Hodgers v. Dlbrell, 74 
Tenn. 69, 6 Lea 69. 

eOii Va.—Dulaney v. Smlth, 149 S.B. 

441, 163 Va. 118. 

JDefavia 

THe contention that tenant was not 
Jiiable for reaxt because he was evict- 


ed and premlses sold on his default 
in paying rental notes was held to 
be wlthout merit.—^Dulaney v. Smlth, 
supra. 

91. Mass.—^Bastem Brldge, etc., Co. 
V. Worcester Auditorium Co., 103 
N.B. 913, 216 Mass. 426. 

92. W.Va.—Staftord v. Jones, 80 S. 
B. 825. 73 W.Va. 299. 

9a W.Va.—Arnold v. Casner, 22 W. 
Va. 444. 

94. Va.—Chaney v. Kibler, 198 S.B. 
877, 171 Va. 194. 

95. Va.—Chaney v. Kibler, supra. 

9% Va.—Chaney v. B^bler, supra» 
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97. S.C.—^Tumer v. Washington 

ReaJty Co., 122 S.B. 768, 128 S.C, 
271. 

9Si U.S.—^Tennessee Pub. Co. v. Car- 
penter, C.C.A.Tenn., 100 F.2d 728, 
oertlorarl denied 69 S.Ct. 775, 806 
U.S. 669, 83 L.Bd. 1056. 

99. Va.—^Thomas v. Parmers' Nat. 

Bank, 9 S.B. 1122, 86 Va. 291. 

1. Neb.—Cochran v. Cochran, 96 N. 

W. 778, 1 Neb., Unoff., 608. 

9. W,V &.—Beaty v. Veon, 18 W.Va. 
291. 

3. Va.—Hamllton v. Bowznan, 122 8. 
B. 842, 138 Va. 448. 
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able to comply with the temis of sale, and by parol 
it is agreed that another shall stand in his stead and 
the sale is confirmed, the confirmation may prop- 
erly be set aside, as it is not enforceable in a court 
of equity.** As against a bona fide purchaser, a 
sale which has been confirmed will not be set aside 
because of error in decreeing a sale without an 
account of the amount or priority of debts, if it ap- 
pears that a sale was necessary;^ and where a de- 
cree directs the commissioner to sell the land in suit 
or so much thereof as may be necessary to satis- 
fy the judgment, and a sale is made to a bona fide 
purchaser and confirmed, if the debtor or his as- 
signee in bankruptcy seeks to set aside the sale 
on the ground that the price was inadequate or 
that only a part of the land should have been sold, 
the burdeq is on him to show that fact.® A sale by 
a receiver may be stayed in a proper •case;^ but 
where judgment creditors sue for themselves and 
all other lienholders, payment of some of the debts 
included in the decree made on the commissioner's 
report does not suspend execution of the decree 
of sale.® 

Conveyance, Where a wife, who was named 
as' grantee in a referee’s deed to land purchased 
by her husband at a foreclosure sale, was made 
a party to a creditors* suit by a judgment creditor 
of the husband, and .refused to convey the title, 
as directed by the court, the court properly di- 
rected the sheriff to make the conveyance,® but the 
order was erroneous ^ directing a conveyance by 
a full covenant warranty deed, instead of a bar- 
gain and sale deed.i® A decree should not au- 
thorize the master to convey title to the purchaser 
in case defendant elects not to convey his equitable 
interest to complainant, and a sale is thereby ren- 
dered necessary; but where the debtor has ap- 
peared and is a resident of the commonwealth, the 
decree should direct him to make a conveyance to 
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the purchaser in case of sale.^^ So, where, in a 
suit to reach the debtor*s interest in a lease con- 
taining an option to purchase at a fixed price, a 
sale of the land is had at a price which satisfies 
the agreement in the lease, the purchaser is en- 
titled to a conveyance, and where the lessee ex- 
ecutes a deed to him but the lessor refuses to 
do so, the court should enter a final decree, which, 
on being recorded would vest title in the purchas- 
er.i2 Where the court orders a sale subject to the 
payment of a lien in a certain sum, and the pay¬ 
ment of a further sum to the debtor by way of 
exemption, a tender by the purchaser of the amount 
of the lien only does not entitle him to a convey- 
ance.i® 

Redemption. On decreeing a sale of land, the 
debtor should be given a reasonable time before the 
sale, in which to redeem the land by paying the 
debt due on it.^^ 

§ 81. Distribution among Creditors 

The expenses of the sale and taxes due from the 
debtor must be first paid from the proceeds of the sale; 
and where there are several creditors, each having clalmt 
of the same ciass, a ratable distribution will be made. 
Loss of funds arlslng from the sale will be deducted from 
the shares of those responsible for the loss. 

Where land is sold in a creditors* suit, taxes due 
from the debtor must be first satisfied from the pro- 
ceeds.^® So, all expenses of the sale are to be first 
paid from the proceeds thereof, and Ilie balance 
only ratably distributcd among the creditors, who 
are in that way made to contribute in due propor- 
tion to defraying the expenses of the suit;^® where 
more than one creditor is entitled to payment, each 
claim is paid according to its dignity, and where 
there are" several creditors, each having claims in 
the same ciass, a ratable distribution is made among 
them;i7 and the rights of creditors having liens by 
judgment, mortgage, or otherwise, are not dis- 


4. W.Va.—^Klngrw-ood Nat Bank v. 
Jarvis, 28 W.Va. 806. 

6. Va.—Crawford v. Weller, 28 
Gratt 835, 64 Va. 886. 

e. Va.—^Bair v..White, 30 Gratt 631, 
71 Va. 631. 

7- N.T.—Wardell v. Leavenworth, 8 
Hdw.Ch. 244. 

ChroTuids for stay 

Where the affldavlts showed that 
the agrgregate amount of the Judg- 
ments was one thousand dollaxs and 
the value of the property sixty thou- 
sand dollars, and the receiver, on the 
rule to show cause why the sale of 
the entlre property should not be 
stayed, showed that the greater part 
of the property conslsted of mlning 


stocks and that he had no knowledge 
of its value, he was directed to stay 
such sale until further order of court. 
—Wardell v. Leavenworth, supra. 

& W.Va.—Shumate v. Crockett, 27 
S.B. 240, 43 W.Va. 491. 

9. N.T.—^England v. Nuzzo, 299 N.T. 
S. 994, 262 APP.D1V. 869. 

10. N.T.—^England v. Nuzzo, supra. 

U. Mass.—Russell v. Burke, 62 N. 
B. 963, 180 Mass. 648. 

12. Mass.—^Eastem Bridge, etc., Co. 
V. Worcester Auditorium Co., 108 
N.B. 913, 216 Mass. 426. 

13. Ind.—Smlth V. Vanscoten, 20 
Ind. 221. 

14. W.Va.—Abney-Bames Co. v. Da- 
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vy-Pocahontas Coal Co., 98 S.B. 298, 
83 W.Va. 292. 

15 C.J. p 1438 note 62. 

15. Md.—Tuck V. Calvert, 83 Md. 
209—Dorsey v. Hammond, 1 Bland 
463. 

16w Md.—Dorsey v. Hammond, su¬ 
pra. 

17. Va.—Robinson v. Allen, S S.B. 
836, 86 Va. 721. 

Wash.—^Manhattan Trust Co. v. Se- 
attle Coal, etc., Co., 53 P. 961, 19 
Wash, 493. 

Where property Is reoonveyed to 
debtor, all. exlstlng Judgment liens 
attach at the same time, and the 
fund must be distrihuted among them 
all pari passu.—Ware v. Delahaye, 
64 N.W. 640, 95 lowa 667. 
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turbed.i* A wife who gave her personal property 
to her husband to invest for her may, on his in- 
solvency, if she declines to assert any lien rights 
to the detriment of other creditors, claim as a gen- 
eral creditor in the distribution of the proceeds 
of the sale of the insolvenfs real and personal 
property after satisfaction of specific and general 
liens.i9 Where parties to a creditors’ bili unwar- 
rantably occasion a loss to the funds arising from 
the sale of property by pretended bids, the amounts 
otherwise due them on the general distribution will 
be mulcted by the court to protect other creditors 
from loss on account of their conductio Where a 
trustee appointed under an agreement with lien 
creditors pendente lite wrongfully distributes funds 
collected by him, the ensuing loss should be charg- 
ed to the creditors and not to the debtor.^l 

The acquisition of a lien by the filing of a credi¬ 
tors’ bili, the prioritics between lien claimants, the 
commencement and duration of the lien and the 
property to which it attaches, are discussed infra 
^ 84-87. 

§ 82. Appeal Error 

The rules governlng appeal and revlew In civll ac¬ 
tione generally apply to creditors’ sults. 

A decree ascertaining the amounts and priori- 
ties of all the debts sought to be established as 
liens, and ordering the sale of the property for 
payment of the debts is a final decree from which 
an appeal will lie and the same is true of an or- 
der distributing the proceeds of the sale;23 but a 
decree which does not order a sale or payment of 
complainant’s demand has been held to be merely 
interlocutory.24 In a suit by a creditor to convene 
the creditors of an insolvent Corporation, a credi¬ 
tor whose debt or lien is disallowed may appeal 
without waiting further action as to debts of the 


21 C.J.S. 

others.26 A judgment creditor who is not made 
a party to a suit may appeal from an order denying 
his petition for intervention,26 but an order that, 
after exhausting their remedy against the Principal 
debtor, creditors may apply for and obtain a judg¬ 
ment against a guarantor of collection is not fini, 
and is therefor not appealable nor is an order 
denying an application for a bond from plaintiff.28 
For the purpose of determining the question of ap¬ 
pellate jurisdiction, the amount in dispute is the 
amount of the judgment plaintilf seeks to enforce, 
although the fund sought to be reached is greater 
in amount,and where the demands of several 
creditors joining in the bili exceed the amount 
necessary to confer jurisdiction, but no individual 
creditor has a claim sulScient in amount for that 
purpose, none of the creditors can appeal from a 
decree disniissing the bill.^® Where the interests of 
the parties are severable, each party representing 
a separate interest must take a separate appeal; an 
appeal by one party defendant does not bring up the 
case for review as to the other parties not affected 
by the issues on such appeal.^! 

Presentation and reservation in lower court of 
grounds for review. The nile that questions not 
raised and properly preserved for review in the low¬ 
er court will not be noticed on appeal, stated in Ap¬ 
peal and Error § 228, ordinarily applies in appeals 
in creditors’ suits.32 Thus an objection that com- 
plainant had an adequate remedy at law cannot be 
raised for the first time on appeal.^^ On the other 
hand, it has been held that such objection is not 
waived by failure to make it in the trial court,34 
and that the failure of the commissioner’s report to 
set out the order of liens on the property sought to 
be subjected may be taken advantage of for the 
first time on appeal, where the defect is apparent on 
the face of the report.25 It has also been held that 


18. N.T.—^Thompson v. Brown, 4 
Johns.Ch. 619. 

16 C.J. p 1439 note 73. 

19. W.Va.—^Keller v. Washington, 98 
S.E. 880, 83 W.Va. 669. 

2a U.S.—Jaffrey v. Brown, CC.Ga., 
29 F. 476. 

21. W.Va.—Golden v. 0*Connell, 85 
S.E. 633, 76 W.Va. 232. 

22. U.S.—Andrews v. National 
Poundry & Pipe Works, Wis., 73 
P. 516, 19 C.C.A. 648. 

W.Va.—Core V. Strlckler, 24 W.Va. 
689. 

23. Ky.—^McLiaughlin v, List, 6 Ky. 
L. 291. 

24w W.Va.—^Plckens v. Daniels, 52 S. 

R 216, 68 W.Va- 327. 

8 aj. p 567 note 90. 


25. W.Va.—^Kahle v. Long Heach Oil 
Co., 41 S.B. 233, 61 W.Va. 313. 

26. W.Va.—^Pappenheimer v. Roh- 
erts, 24 W.Va 702, 

27. Neh.—^Millard v. ParselJ, 77 N. 
W. 390, 67 Neb. 178. 

23. U.S.—^First Union Trust & Sav- 
Ings Bank v. Consumers' Co., C.C. 
A.I11., 63 P.2d 273, certiorari grant- 
ed on other grounds First Union 
Trust & Savings Bank v. Consum- 
ers Co., 64 S.Ct. 61, 290 U.S. 685, 
78 L.Ed. 617. 

29. U.S.—Seaver y. Bigelows, IlL, 6 
Wall. 208, 18 L.Ed. 695. 

N.T.—Payne v. Becker, 87 N.T. 163. 

aa U.S.—Schwed V. Snaith, Mo., 1 S. 

Ct 221, 106 xf.S. 188, 27 L.Ed. 166. 
15 C.J. p 1439 note 78. 
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31. D.C.—^May v. Bryan, 16 App.D.C. 
556. 

Tenn.—Shapira y. Paletz, Ch.A, 69 
S.W. 774. 

W.Va.—-White y. Drew, 9 W.Va. 696. 

32. 111.—^Kennard y. Curran, 87 N.B. 
913, 239 111. 122, afflrming 141 IlL 
App. 621. 

16 C.J. p 1439 note 82 Ca]-[c]. 

33. lowa.—0'Brlen v. Stambach, 69 
N.W. 1133, 101 lowa 40, 63 AmS. 

R. 368. 

Neb.—^Raymond y. Leinberger» 70 N. 
W. 400, 60 Neb. 816. 

34. Va,—^Armstrong v. . Pitts, 13 
Gratt 236, 54 Va. 236. 

35. Va.—Carnahan v. Ashworth, 31 

S. B. 65. 
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a judgment creditor is not estopped by failure to 
except to the ratification of the auditores allowance 
to another creditor within the time allowed by an 
order nisi.®® 

* Effiet on jurisdiction of trial court, A chan- 
cellor, by granting an appeal, loses all jurisdiction 
of the cause.®7 

Record. A decree dismissing a creditors’ bili will 
be affirmed, notwithstanding it is claimed that facts 
were admitted at the hearing authorizing a re- 
covery, where the record shows no such admis- 
sions.3® 

Review and disposition of cause. Matters not 
necessary to a decision will not be reviewed.®® The 
rule stated in Appeal and Error § 1676, that non- 
prejudicial error is not ground for reversal, ap- 
plies in creditors* suits>® Where a decree of sale 
in a creditors' suit, which is erroneous for denial 
of the preference right of certain of the creditors 
and for failure to adjust liens, is confirmed with- 
out objection before appeal, so much of it as di- 
reets the sale will be affirmed, and the decree will 
be reversed only in so far as it denies the prefer¬ 
ence right to the prejudice of the complaining cred- 
itor.^^ So, where one creditor in an action to re- 
cover a preference appeals, but other creditors 
have not been given an opportunity to establish 
their status, the cause should be remanded to en- 
able them to do so>2 The reviewing court may, in 
order to obviate an objection made for the first time 
on appeal that necessary parties were omitted, re¬ 
fuse to dismiss the bili and remand it so that it 
may be amended as to parties.^® If the property 
sought to be subjected to a creditors’ bili is ad- 
judged not liable to attachment, and complainants’ 
appeal without establishing their debt or attempting 
to do so, the court, on reversing the decree, will 
remand the cause in order that the debt may be es- 


tablished;44 but where the trial court, after refus- 
ing to permit plaintiff to amend the bili so as to show 
that the judgment on which the suit was based was 
a judgment of the Circuit court, called on both par¬ 
ties for further testimony, and plaintiff thereupon 
rested, without introducing any proof that de¬ 
fendant had property in hand or due from third 
persons, or that he had legal title to real estate 
which he withheld from record, as stated in the 
bili, whereupon the bili was dismissed, plaintiff 
is not entitled to a reversal on appeal, although the 
court erred in refusing leave to amend.**® Where, 
in a suit to enforce judgment liens, appellant, since 
the appeal, finds proof that one of the judgments 
had been paid, the propriety of the affirmance of 
the decree by the appellate court is not thereby af- 
fected, but appellant can have relief in the court 
below.*® Where error in the amount of the decree 
is released the appellate court will not reverse on 
that account.'*'^ 

§ 83. Costs 

a. Persons entitled to, and liable for, 

costs 

b. Amount and items taxable 

a. Persons Entitled to, and Liable for, Costs 

The general principies relating to costs In civll actions 
are ordinarlly appllcable to creditors' suits. 

Under a statute declaring under what circum- 
stances the costs in the trial court and on appeal 
shall be within the discretion of the court, the im- 
position of costs in an action in the nature of a 
judgment creditors’ suit is discretionary.**® 

Complainants. It is a general rule that one joint- 
ly interested in a common fund, who brings and 
prosecutes a suit for its preservation and adminis- 
tration, as in a general creditors’ suit, is equitably 
entitled to reimbursement of his costs.**® If com- 


ZB, Md.—^Harford Bank of Bel Air v. 
Havre de Grace Banking & Trust 
Co., 169 A. 315, 166 Md. 464. 

37. Tenn.—Sweetwater Bank & Trust 
Co. V. Howard, 66 S.W.2d 226, 16 
Tenn.App. 91. 

X]it6rTesi.tloxL x>e3idlng appeal 
Where chancellor granted discre- 
tlonary appeal to court of appeals in 
creditors* suit, and, while appeal 
was pendlng, judgment creditor of 
defendants Intervened aud prayed for 
construction of injunction Issued in 
creditors* suit, chancellor, by grant- 
Ing appeal, lost all jurisdiction in 
■cause.—Sweetwater Bank & Trust 
Co. V. Howard, supra. 

83. HL—Beidler v. Douglas, 36 IU. 
App. 124. 


39. Ala.—Taylor v. Morton, IBl So. 

853, 227 Ala. 690. 

Queatlon iiot reviewable 
Where motlon to require security 
for costs was made on ground fed- 
eral reserve bank brlnging credi- 
toi^s bili was nonresldent, reviewing 
court need not consider whether bank 
was nonresldent, where it was in 
same federal reserve district as state 
of suit, was organized under feder¬ 
al reserve law and transacted Its 
business throughout district—^Taylor 
V. Morton, supra. 

4a Neb.—^Parsons v. Cathers, 138 N. 

W. 747, 92 Neb. 626. 

15 C.J. p 1440 note 87 [a]. 

41. W.Va.—^Lowther v. Liowther- 
Kaufmann Oll, etc., Co., 83 S.E. 49, 
75 Wr.Va. 171. 


4fl. Tenn.—Goodman v. Wann, 11 
Tenn.App. 560. 

43. N.C.—Rountree v. Macay, 59 N. 
C. 87. 

44. Miss.—Comstock v. Ilayford, 20 
Miss. 369. 

45. Mich.—^Wllson v. Henry, 100 N. 
W. 890, 108 N.W. 964, 137 Mich. 
675. 

46. Va.—^McAllister v. Bodkin, 76 
•Va. 809. 

47. Va.—^Dickinson v. Clement 12 
S.E. 105, 87 Va. 41. 

43. KT.—^Thomdike & Hix Lobster 
Co. V. Hali, 230 N.Y.S. 564, 132 
Misc. 723. 

49. U.S.—Muskegon Boiler Works v. 
Tennessee Valley Iron & R. Co., D, 
aTenn.. 274 F. 836. 
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plainant fails to find property on his bili he is li- 
able for costs.®® So also is a creditor who with 
knowledg’e that a decree has been entered in one 
creditors' suit brings a separate suit.5l Where the 
appellate court finds that complainant was not en- 
titled to maintain his creditors' bili, but that the 
trial court properly rendered judgment in his favor 
on the indebtedness, all costs beyond those neces- 
sarily incurred in obtaining the judgment for the 
debt should be taxed against complainant.52 

Interueners, Parties voluntarily coming into a 
creditors* suit before any costs have accrued ex- 
cept such as were necessary to the institution and 
preparation of the suit are liable for all costs,^3 
and creditors who intervene and have their claims 
properly proved are entitled to have their necessary 
costs taxed against the fund sought to be subject- 
ed.®^ However, the retainer of counsel in a credi¬ 
tors’ suit, without notice to subsequent intervening 
creditors, does not give the court jurisdiction to or- 
der judgment against the interveners for such at- 
tomcy’s fee without notice or hearing.35 

Defendants. A defendant debtor of the debtor 
who admits his liability and is willing to pay the 
debt is entitled to his costs out of the fund.®® If a 
defendant charged as trustee denies the trust, and 
the court finds that it exists, he is not entitled to 
costs out of the fund, but is liable personally there- 
for;®^ and the same is true where the court finds 
that defendant intended to evade a statute relating 
to transfers of personal property.®® A defendant 
receiver who is successful on his appeal is entitled 
to the cost thereof.®® 


b. Amount and Items Taxable 

Necessary costs, Including reasonable attorney’s feet, 
are recoverabfe In creditors’ sults. 

The rules which govem items taxable as costs, 
discussed in Costs § 184 et seq, apply in creditoss’ 
suits.®® Costs necessarily incurred to bring the case 
to final decree, such as procuring certified copies 
of deeds and other papers, may be ordered to be 
paid out of funds in the hands of a special re¬ 
ceiver appointed on the application of the judg¬ 
ment debtor, as against the objection of such debt¬ 
or.®! 

Costs of ref^rence. Upon a reference to deter- 
mine the priorities of the creditors, costs of the par¬ 
ties in attending the reference will not be allowed 
out of the fund.®2 The fees of the referee are tax¬ 
able as costs and payable out of the funds derived 
from the litigation before distribution.®^ 

Attomey*s fees. A plaintifF in a general credi¬ 
tors’ bili is entitled to have his attorne/s fees tax¬ 
ed, ®4 to be paid either out of the fund itself or by 
proportionate contribution from those rcceiving the 
benefit of the litigation;®® and, while such fees 
should in strictness be allowed only to creditors in- 
curring expenses for the benefit of an entire cjass,®® 
they may be awarded directly to the attomey, with¬ 
out any application by the client.®^ The fees al- 
lowable to plaintiff’s counsel include reasonable 
compensation for Services rendered after the ap- 
pointment of a receiver in discharge of his duty, 
acting in behalf of all creditors standing in a posi- 
tion similar to plaintiff to prosecute the suit to final 
distribution and to defend and otherwise protect 


50. N.T.—Raymond v. Redfleld, 2 
EIdw. 196. 

61- Va.—Stephenson v. Tavemers, 9 
Gratt 898. 30 Va. 898. 

53. Tenn.—Sweetwater Bank & Trust 
Co. V. Howard. 13 Tenn.App. 592. 

53. Ky.—^Davis v. Sharron, 16 B. 
Mon. 64. 

54. Ga.—^Lowry Bankinir Co. v. Ab¬ 
bott, 13 S.E. 204, 87 Ga. 134. 

K.T.—^Mason v. Codwise, 6 Johns. 
Ch. 297. j 

55. Mo.—Gllliam v. St. Louls Trans¬ 
it Co., 164 S.W. 199, 266 Mo. 147. 

66L N.T.—Staiford v. Mott, 8 Paige 

100 . 

67- Vt.—■Waterman v. Cochran. 12 
Vt. 699. 

58. N.T.—^Thomdike & Hlx Lobster 
Co. V. Hali, 280 N.Y.S. 664, 132 
Mlsc. 723. 

59. Wash.—Rugger v. Hammond, 163 
P. 408, 95 Wash. 86. 

60i IX Ito —achnss tts the allowance 

of disburaements to a tmstee In a 


creditors’ bili aualogous to the proc- 
ess of foreign attachment is dlscre- 
tlonary with the single Justice who 
tried the case.—Cashman v. Bangs, 
86 N.E. 932, 200 Mass. 498. 

Zn. fiouth CaroUna traveling ex¬ 
penses incurred by plalntllCs in at¬ 
tending court cannot be taxed as 
costs or as **necessary disburse- 
ments;” and a decree provlding for 
payment of the expenses of the ac- 
tlon does not include traveling ex¬ 
penses incurred in attending court.— 
Putney v. McDow, 32 S.B. 67. 64 S. 
C. 172. 

61. W.Va.—^Mishawaka Woolen Mfg. 
Co. V. Nelson. 123 S.E. 668, 96 W. 
Va. 617. 

68. N.T.—Burrell v. Leslie, 6 Paige 
445. 

63. N.T.—^Mason v. Codwise, 6 Johns. 
Ch. 297. 

Ohio.—^Tlmmonds v. Wheeler, 12 Ohio 
Cir.Ct. 19. 6 Ohio CinDec. 626. 

64. U.S.—Muskegon Boller Works v. 
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Tennessee Valley Iron & R. Co., B. 
C.Tenn,, 274 F. 836. 

15 C.J. p 1440 note 7. 

65. U.S.—^Muskegon Boiler Works v. 
Tennessee Valley Iron & R. Co., 
supra. 

66. U.S.—^Nolte v. Hudson Nav. Co., 
C.C.AN.T., 47 P.2d 166. 

67- U.S.—Central Rallroad & Bank¬ 
ing Co. of Georgia v. Pettus, Ala., 
5 S.Ct. 387, 113 U.S. 116, 28 L.Ed. 
915—^Nolte V. Hudson Nav. Co.', C. 
C.AN.T., 47 F.2d i66—Muskegon 
Boiler Works v. Tennessee Valley 
Iron & R. Co.. D.C.Tenn., 274 P. 
836. 

Detannlnation. of riglxt 
Court should have determlned as 
matter of dlscretion whether unse- 
cured creditors’ attorneys, whose ef- 
forts Increased assets distrlbutable 
to general creditors, although not 
total assets, were entitled to coun- 
sel fees.—^Nolte v. Hudson Nav. Co., 
C.aA,N.T., 47 P.2d 166. 
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the fuTjd;®^ but such fees are to be based only on 
the fund applicable to claims of creditors of the 
same class as plaintiff, and the fund on which oth- 
ers have superior liens cannot be subjected to such 
payment.®® It has been held erroneous to de- 
cree compensation to an attorney for the prepara- 
tion of the final decree, payable out of the fund, 
but counsel fees allowable on other grounds may 
be so apportioned as to compensate him for such 
ServicesBondholders who receive no benefit 
from the Services of attomeys for the general cred¬ 
itors should not be required to pay for any part of 
such services."^^ So creditors represented by their 
own counsel cannot be compelled to share in ex¬ 
penses incurred in the emplo 3 ntnent of other counsel 
by other creditors but creditors, although nom- 
inally represented by their own counsel, express- 
ly or impliedly consenting to be represented by at¬ 
tomeys for other creditors who alone are active 
and achieve beneficial results, should contribute 
proportionately to counsel fee expense. "^3 Where 
plaintiff*s counsel are also employed by interveners 
under contracts for special fees, while the general 
^llowance to them, from the fund recovered, of 
fees for their Services in recovering the same is 
not to be diminished by the total of the special fees, 
the amount of the claims of the separate clients 
from whom counsel receive special compensation 
is to be takcn into consideration by way of a gen- 
■eral deduction in detennining the total fund on 
the basis of which their fees should be fixed.74 
A creditor who collects funds of a debtor for the 
joint benefit of himself and other creditors should 
be allowed reasonable compensation for the Services 
of his attorney,*^® at least to the extent that they 
are beneficiaU® However, counsel are entitled only 


to their reasonable and necessary disbursements 
and such allowance is not chargeable to any sur- 
plus otherwise payable to the debtor.*^® If an 
lowance beyond the usual fee for counsel is proper, 
and it is paid out of the proceeds, it should be 
credited ratably on the liens, so as not to tax the 
debtor with it.*^® 

§ 84. Liens and Priorities 

a. In general 

b. Where fund is in court or is trust fund 

for all creditors 

c. Where bili is brought in behalf of all 

creditors 

a. In General 

As a general rui® a creditor who brings a creditors' 
bili to reach equltable assets of the debtor acquires a lien, 
and Is entitled to the satlsfactlon of his claim out of 
such assets fn preference to other creditors. The blll 
must point out the specifle property sought to be reached. 

Judgments are not in equity liens on equitable 
assets of the debtor prior’ to the filing of a bili 
to subject them.so a judgment creditor, having 
no lien on the debtor’s unassigned dower interest 
in land at the time of filing his petition for pay- 
ment to petitioner of the sum awarded the debtor 
in lieu of dower from the proceeds of a consent 
sale of the land, could not obtain a lien on such sum 
by intervening in a creditors* suit.si 

The principle is well established that, where a 
creditor by his superior diligence discovers and un- 
covers property which could not be seized on ex- 
ecution at law, and properly proceeds by a credi¬ 
tors* bili in his own right to subject such property 
to the satisfaction of his judgment, he acquires a 
lien on such property,whether the debt is evi- 


ca U.S.—^Muskegon Boiler Works v. 
Tennessee Valley Iron & R. Co., D. 
C.Tenn., 274 F. 836. 

«3. 0.S.—^Muskegon Boiler Works v, 
Tennessee Valley Iron & R. Co., 
supra. 

70l W.Va.—H8rtl"'v v. Ault Wood- 
enware Co., 97 S.E. 137, 82 W.Va. 
780. 

71. U.S.—^NTolte v. Hudson Nav. Co., 

C. C.A.N.T., 47 F.2d 166. 

72. U.S.—Nolte v. Hudson Nav. Co., 
supra. 

73. U.S.—^Nolte V. Hudson Nav. Co., 

. supra. 

74. U.S.—Muskegon Boiler Works v. 
Tennessee Valley Iron & R. Co., 

D. C,Tenn., 274 F. 836. 

76. U.S.—Central Rallroad & Bank¬ 
ing Co. jot Georgla v. Pettus, Ala., 


5 S.Ct 387, 113 U.S. 116, 28 L.Bd. 
916. 

16 C.J. p 1441 note 8. 

76. U.S.—Central Trust Co. of New 
York V. U. S. Liglit & Heating Co., 
N.T., 233 P. 420, 147 C.C.A 366. 

Ga.—^Price v. Cults, 29 Ga. 142, 74 
Am.D. 62. 

77. U.S.—Central Trust Co. of New 
York V. U. S. Light & Heating Co., 
N.T., 233 F. 420, 147 C.C.A 366. 

78. U.S.—^HufC V. Bidwell, Ga., 196 
P. 430, 116 C.C.A. 332. 

Ga.—^Peppers v. Cauthen, 84 S.E. 477, 
143 Ga. 229. 

79. Va.—Citlsens* Nat. Bank v. Ma- 
nonl, 76 Va. 802. 

80i Neb.—FUnt v. Chaloupka, 99 N. 
W. 826, 72 Neb. 34, 117 Axii.S.R 
771. 

15 C.J. P 1441 note 12. 
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81. Md.—^Harford Ban,k of Bel Air 
V. Havre de Grace Banking & Trust 
Co., 169 A. 316, 165 Md. 454. 

88. U.S.—^Freedman's Savings & 
Trust Co. v. Earle, U.C., 4 S.Ct. 226, 
110 U.S. 710, 28 Li.Bd. 301—Spell- 
man v. Suilivlan, D.C.N.Y., 43 F.2d 
762, afflrmed, C.C.A, 61 P.2d 787 
—^In re Porter, D.C.Pla., 3 F.Supp. 
582. 

Cal.—Canfleld v. Securlty-Flrst Nat. 
Bank of Los Angeles, 87 P.2d 830, 
846, cltlng Corpus Juris. 

Colo.—Shuck V. Quackenbush, 227 P. 

1041, 76 Colo. 692, 38 A.L.R. 259. 
N.J.—^Zane v. Brown, 8 A2d 367, 126 
N.J.Bq. 200—Central-Penn Nat. 
Bank v. New Jersey Pidelity & 
Piate Glass Ins. Co., 182 A 262, 
119 N!j.Eq. 266—Sltley & Son v, 
Morris, 67 A 789, 73 N.J.Eq. 197— 
Taylor v. Taylor, 46 A 440, 69 N. 
J.Eq. 86. 
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-dcnccd hy simple contract or “by judgment,^^ and 
l)econies entided to the satis faction of his judg- 
tncnt out of such property in preference to other 
crcditors whose liens are subsequently acquired,^^ 
■evcn though other creditors ha ve judgments which 
were ohtained prior to the time when the com- 
plaining creditor ohtained his;®® and to the fasten- 
ing or preservation of such a lien no injunction®® 
or attachmcnt or levy on the property®"^ is ordinarily 
necessary, although under some statutes it is held 
that the filing of a bili to reach property of a debt- 
or to pay a claim not reduced to judgment creates 


no lien unless accompanied by the issuance of an 
injunction.®® A creditors* bili to reach book ac- 
counts of a debtor is effective as a lien without no- 
tice to each individual debtor.®® 

The general principle above stated is not to be 
extended, however, beyond the reason of its ex- 
istence;®® it applies only to a technical creditors* 
bill,®i and only where it is sought to reach equi- 
table assets;®® and in some jurisdictions no lien 
attaches upon the mere filing of the bili,®® but it 
attaches on the appointment of a receiver;®4 and 
the lien is contingent on the recovery of a valid 


N^.T.—^Keatlngr v. Hammerstein, 209 
N.Y.S. 769, 126 Misc. 334. 

Or.—Ruth V. Cox, 291 P. 371, 134 Or. 

200 . 

Tenn.—Scott County Nat. Bank v. 
Robinson, 226 S.W. 218, 143 Tenn. 
366—^Harrls v. Beasley, 133 S.W. 
1110, 123 Tenn. 605—Clevengrer v. 
Rains, 73 S.W.2d 1114, 18 Tenn. 
App. 128. 

15 C.J. p 1441 note 13. 

Setznze nnder creditors’ bili flxes 
equitable lien.—Central Union Trust 
Co. V. Appalachian Corporation. B.C. 
Ga., 300 P. 397, aflBrmed, C.C.A., West 
V. Central Union Tnist Co., 2 P.2d 
585. 

83. Colo.—Shuck V. Quackenbush, 
227 P. 1041, 75 Colo. 692, 38 A.L.R. 
259. 

Oflta U.S.—^Freedman’s Savingrs & 
Trust Co. V. Earle, D.C., 4 S.Ct. 
226, 110 a.S. 710, 28 L.Ed. 301— 
Jenkins Petroleum Proceqs Co. v. 
Credit Alliance Corporation, C.C.A. 
Okl., 83 F.2d 532. 

Cal.—Canfield v. Security-Pirst Nat. 
Bank of Los Angeles, 87 P.2d 830, 
846, citing: Corpus Juris. 

IlL—Todd V. Todd, 214 IlLApp. 282. 
Mlss.—Cabn v. Person, 56 Mlss. 360 
—^Fleming v. Grafton, 64 Mlss. 79, 
N.J,—Central-Penn Nat Bank v. 
New Jersey Pidellty & Piate Glass 
Ins. Co.. 182 A. 262. 119 N.J.Eq. 265 
—Sitley & Son v. Morris, 67 A. 789, 
73 N.J.Eq. 197, 198. 

Tenn.—Scott County Nat. Bank v. 
Robinson, 226 S.W. 218, 143 Tenn. 
366—Clevenger v. Rains, 73 S.W.2d 
1114, 18 Tenn.App. 128. 

15 C.J. p 1441 note 14. 

Fxlority over ezecutioii. Uea 
The flction of the relatlon back of 
the lien of an execution to its teste 
wHl not be extended in favor of a 
Judgment creditor who has failed to 
take out execution as soon as he le- 
gally might so as to give his lien 
prlority over that of-a suhseQuent 
Judgment creditor, who, in the mean- 
time, and before registratlon of the 
Judgment of the other, or Issuance of 
execution thereon, has flxed his lien 
ou a chose in action by fllin^r a cred- 


. Itors* bili under statute.—Stahlman 
V. Watson, Tenn.Ch.App„ 39 S.W. 
1056. 

Prlority over deed 

Filing of hili hy Judgment credi¬ 
tor which described the property, al- 
leged rendition of Judgment, issuance 
of execution, nulla hona return. and 
exlstence of slx hundred dollar note 
and deed of trust against property, 
foreclosure of which was threatened, 
flxed lien on property which was su¬ 
perior to Interest created by deed 
flled two minutes after flllng of bili. 
—Clevenger v. Rains, 73 S.W.2d 1114, 
18 Tenn.App. 128. 

85. Tenn.—Scott County Nat. Bank 
V. Robinson, 226 S.W. 218, 143 
Tenn. 356. 

15 C.J. p 1441 note 15. 

88. Ky.—Scott V. McMillen, 1 Litt. 

302, 311, 13 Am.D. 239. 

Tenn.—Scott County Nat. Bank v. 
Robinson, 226 S.W. 218, 148 Tenn. 
356. 

87. Tenn.—^Hull v. Vaughn, 107 S.W. 
2d 219, 171 Tenn. 642—Scott Coun¬ 
ty Nat. Bank v. Robinson, 226 S.W. 
218, 143 Tenn. 366. 

15 C.J. p 1441 note 17. 

Where plalutlfl sought to reooh re^ 
Bultlng trust in favor of debtor or in 
land, legal tltle to which was in 
name of wife, and they were nonres- 
Idents and absconders, having no 
I agent in state on whom Service could 
be made, it was held that. In view 
of Code Civ.Proc. § 116 subd 2, fall- 
ure of plaintiff to sue out writ of at- 
tachment did not defeat speciflc lien 
on dehtor's Interest acquired by fll- 
ing complaint and notice of lis pen¬ 
dens.—Shuck V. Quackenbush, 227 P. 
1041. 76 Colo. 592, 38 A.L..R. 269. 

83- Mass.—Rioux v. Cronin, 109 N. 

E. 898, 222 Mass. 131. 

Temporary isjuuotlon. 

(1) Plaintiff who, in suit under the 
statute to establish deht and to reach 
and apply in payment thereof shares 
of stock, ohtained temporary injunc- 
tion preventing assignment of stock 
by debtor. acquired equltable lien up¬ 
on stock good as against other credi¬ 
tors, aaid entitled to recognition in 
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bankruptcy proceedlngs.—^McCarthy 
V. Rogers. Mass., 3 N.E.2d 787. 

(2) Where temporary order re- 
strainlng debtor from transferring 
shares of stock was granted in cred¬ 
itores suit to reach and apply shares 
to payment of deht, and, debtor died 
before master*s report was flled, cred¬ 
itor was not entitled to retain priori- 
ty acquired over other creditors of 
debtores insolvent estate. since prl¬ 
ority would have been dissolved had 
claim been prosecuted by writ of 
summons and attachment or trustee 
writ at law.—^McCarthy v. Rogers, 
supra.' 

89. Tenn.—^Boorum, etc., Co. v. Arm- 
strong, Ch.A., 37 S.W. 1096. 

90. Neb.—^Nebraska Nat. Bank v. 
Hallowell, 88 N.W. 666, 63 Neb. 
309. 

91. U.S.—^Equitable Trust Co. of 
New York v. Connecticut Brass & 
Mfg. Corporation, C.C.A.Conn., 290 
P. 712. 

Petltloii by creditor for appolnt- 
ment of receiver of the debtor Cor¬ 
poration, which did not allege that 
plaintiff was a Judgment creditor, 
was not a technical creditors* bili, 
and therefore created no lien which 
would be superior to clalms accrulng 
against the Corporation after the fil¬ 
ing of the suit.—^Equitable Trust Co. 
of New York v. Connecticut Brass & 
Mfg. Corporation, supra. 

92. N.J.—Klnmonth v. Vyhlte, 48 A. 
952, 953. 61 N.J.Eq. 358. 

‘Tt is argued that the party who 
flrst files his bili is entitled to be 
first paid; that he thereby shows 
his diligence, and acquires the flrst 
lien on the asset^ sought to be 
reached by the ald of the court I 
am unable to adopt that view. The 
rule Invoked applies only to bilis 
flled to reach equitahle assets, by 
which is meant assets not subject to 
levy.*’—^Kinmonth v, Whlte, supra. 

93. Mich.—Beith v. Porter, 78 N.W. 
336, 119 Mich. 866, 76 Am.S.R. 402. 

15 C.J. p 1442 note 20. 

94b Mich.—Saglnaw County Sav. 
Bank v. Uuffleld, 122 N.W. 186, 167: 
Mich. 522, 133 AjzlS.R. 354. 
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judgment, and is liable to be defeated by any- j In a suit to enforce a judgmeiit agalnst land^ 
thing that defeats the judgment or the right of com- held by the debtor subject to a purchase-moirej 


plainant to appropriate the fund.^5 Such lien is 
in ali cases subject to prior legal or equitable liens 
or equities of others on the property.s® The filing 
of a general creditors’ bili after execution has been 
retumed nulla bona does not entitle plaintiff to 
priority over previous executions where plaintifFs 
bili does not discover assets or aver facts which 
have not been sought to be taken advantage of by 
other parties previous to the filing of the bill.®^ 

In case several bilis are filed against the same 
debtor, the respective complainants take priorities 
according to the seniority of their bilis but 
where an attomey obtains a judgment in the ca- 
pacity of executor, and is at the same time attor- 
ney for other parties in a suit against the same 
defendant, and a few days later obtains a judg¬ 
ment for them, the court, in applying the proceeds 
of an equity of redemption, will recognize no priori¬ 
ty but will make distribution pari passu.®^ It has 
also been held that, where a later creditor files a 
bili and gets the first execution set aside, the next 
execution thereto, if levied before equity acquired 
jurisdiction, will be paid in its proper order.i How- 
ever, a creditor is not debarred from participa- 
tion in property because he has taken a preferential 
lien which is declared void.^ Where a judgment 
creditor resorts to equity to reach a supposed equi¬ 
table interest of the judgment debtor in the pro¬ 
ceeds of the sale of real estate, and seeks to reach 
an interest not of record, he is subject to prior 
assig^ments of such interest, although not disclosed 
by record.3 So, where one of two joint pufchas- 
crs pays the purchase price and takes title in his 
own name, he is entitled to be satisfied for the 
money advanced out of the land as against a credi¬ 
tor of the other purchaser, bringing a suit to reach 
the latter's equitable interest.^ 


lien, it is error to decree payment of the purcdiase 
money before the time fixed in the contract o-f 
purchase and sale;® and since a judgment credi¬ 
tor of the grantor, in a trust deed securing a Toati' 
payable in installments, proceeding to enforce his 
judgment lien in a court of equity, can subject only 
the equity of redemption, the court has no power 
to change the terms and conditions of the deed of 
trust as to the maturity of the loan.® As against 
a person holding equitable mortgages and assign- 
ments of funds due a contractor, made and re- 
corded previous to the making of the subcontract, 
and who prior to the subcontractor^s suit in equi- 
ty had filed the contractores written assignment 
of the balance due, the subcontractor has no* su'- 
perior right to subject such funds to the payment 
on his own coniract,^ unless the equitable mort- 
gagee has become estopped by his course of deal- 
ing from claiming as against the subcontractor.^ 

Whaf law govems, The distribution of assets 
seized by a receiver in a creditors^ suit is controlled 
by the court appointing the receiver, and is gov- 
emed as to preferences between creditors by the 
law of the place where the seizure takes place, 
which will prevail over the law of the debtor^s 
domicile.® 

Requisites of hili to create lien. In order that 
a lien may be acquired by the filing of a creditors* 
bili, the bili must point out specific property of the 
debtor sought to be reached .10 

b. Where Fnnd Is in Court or Is Tmst Fnnd 
for Ali Creditors 

As a general rule, where the fund Is In court or Is 
recognized In equity as a trust fund for atl creditors, no 
one Judgment creditor can obtain a preference by first 
filing a creditors* bili. 


•95. U.S.—^In re Lesser, D.C.N,T., 100 
F. 433. 

96. S.C.—^McCormack v. Slierwood 
Lumber & Mfg. Co., 122 S.B. 493, 
494, 128 S.C. 407. 

15 C.J. p 1442 note 23. 

“We know of . . . [no author- 

ItyJ that enables Junior creditors to 
impair the security of a senior lien 
creditor by any proceedlngs in court 
or out of it.”—McCorxnack v. Sher- 
wood LumberMfff. Co., supra. 
Assigument 

Assigrnment to another of fixtures 
purchased, made before creditores 
suit against assignor, gave assignee 
prior lien on fixtures.—^Kittlnger Wltt 
Co. V. Brooklns, 172 N.H. 297, 35 Ohio 
App. 266. 


97. 111.—^Royston v. John Spry Lum¬ 
ber Co., 85 111.App. 223, affirmed 
66 N.E. 794, 184 111. 539. 

Neb.—^Nebraska Nat. Bank v. Hallo- 
well, 88 N.W. 556, 63 Neb. 309. 

15 C.J. p 1442 note 24. 

96. Cal.—Canfleld v. Security-Flrst 
Nat. Bank, 87 P.2d 830. 

111.—Todd V. Todd, 214 IlLApp. 282. 

16 C.J. p 1442 note 26. 

99. D.C.—^Poole V. Daly, 12 D.C. 460. 

1. 111.—^Royston v. John Spry Lum¬ 
ber Co., 85 IlLApp, 223, affirmed 53 
N.B. 794, 184 IlL 539. 

8. W.Va.—^Lawyer v. Barker, 81 S. 
B. 964, 45 W.Va. 468—Casto v. 
Greer, 80 S.B. 100, 44 W.Va. 332. 
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3. 111.—Gilliam y. Waterhouse, 93 
Ill.App. 695. 

d. Tenn.—Sweat v. Henson, 5 

Humphr. 49. 

5. W.Va.—Dunfee v. Childs, 30 SJE. 
102, 46 W.Va, 166. 

a W.Va.—Wise v. Taylor, 29 S.B. 
1003, 44 W.V€L 492. 

7. Ark.—Goyer Co. v. Williamson, 
164 S,W, 625, 107 Ark. 189. 

a Ark.—Goyer Co. v. Williamson. 
supra. 

9. U.S.—Nolte V. Hudson Nav. Co., 
C.C.AN.Y., 31 F.2d 627. 

la Tenn.—^Boorum & Peas Co. v. 

Armstrong, CI 1 .A, 87 S.W. 1096. 
15 C.J. p 1443 note 40. 
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The rule that a creditor who first files a credi- 
tors* bili to reach property which cannot be seized 
on execution, acquires a prior lien, see supra § 
84 a, has been held applicable where the fund un- 
covered is a fund which has been paid into court.^^ 
On the other hand it, has been held that where 
the fund is in court, no one judg^ent creditor can 
obtain any preference over others by first filing a 
bill.^2 Where an insolvent debtor^s property haS 
come into the custody of the court under a credi- 
tors* bili, to be distributed according to equitable 
principies, the rights of all parties are fixed as of 
that time;^3 and where, after the appointment of a 
receiver on a creditors* bili, to conserve the prop¬ 
erty of an alleged solvent debtor, it develops that 
the debtor was insolvent at the time of the ap¬ 
pointment, the rights of creditors are fixed as of 
that date, and a creditor having a claim in suit, 
but not adjudicated, cannot obtain a preference by 
proceeding to judgment and asserting a lien.i^ It 
has been held, however, that the filing of a credi- 
tors' bili gives the creditor a lien on assets of the 
debtor in the hands of a receiver appointed in a 
prior suit brought by another creditor, superior to 
that of afl judgment creditors except the one who 
brought the prior suit.i5 Where the property or 
fund is recognized in equity as a trust fund for 
all creditors, no one creditor can, by filing a bili to 
obtain satisfaction of his debt out of it, obtain 
a preference of payment out of such fund over 
other creditors, but the fund is to be distributed 

11- Tenn.—Scott County Nat. Bank 

V. Hoblnson, 22$ S.W. 218» 143 
Tenn. 368. 

12. 111.—^Binna v. Ita Forge, 01 N, 

B. 882. 191 IIT. 598. 

15 C.J. p 1442 note 34. 

13. U.S.—^McCorxJitek v. Puritan Coal 
Mining Co., C.aA.Pa., 28 F.2d 331. 
certiorari denled Puritan Coal Min¬ 
ing Co. V. McCormick. 49 S.Ct 17$. 

278 U.S. $51. 73 Lr.Bd. 562. 

Id. U.S.—^B. C. Hom Sons v. Hoff- 
man. C.C.A.Pa.. 24 F.2d 162. 

15. 111.—^Russell V. Chicago Trust. 
etc.. Bank» 29 N.B. 87» 139 Bl. 638» 

17 L.R.A. 346. 

16. Ark.—Senter v. Williams, 82 S. 

W. 490, C1 Ark. 189, 54 Am.S.R. 200. 

16 C.J. p 1442 note 36. 

17. Neb.—Nebraska Nat. Bank of 
Omaha v. Hallowell» 88 N.W. 566, 

63 Neb. 309. 

16 C.J. p 1443 note 37. 

Zn Distxiot of Colninbla 

(1) The rule stated in the ^text 
has been affirmed.—Arllngton Brew- 
iptg Co. V. WyvUl, 36 App.D.C. 689. 

(2) But it has also been held that 
Where^ on a blU flled by a iudgment 


pari passu among all creditors.^® 

c. Where Bili Is Brought in Behalf of All Ored- 
itors 

Ordinarii/, where a bili Is brought by a creditor In 
behalf of all creditors who may come in, complalnant 
obtalns no preference In the distribution of the property 
or fund. 

Where a bili is brought by a creditor on behalf 
of all other creditors who may come in, complain- 
ant obtains no preference over others who come in 
in due time, and the property will be administer- 
ed so as to be distributed proportionately among 
all^^ without, however, displacing the legaJ lien 
of any creditor.^* It has been held, however, that, 
where a bili is filed by a creditor for the benefit 
of all creditors who come in, those who come in 
only after decree do not stand on a parity with 
those who file the bili or come in before trial, but 
the latter have priority.'*^^ 

§ 85. — Time of Attachment of Lien 

The creditors’ lien attaches on the Service of processi 
or on the filing of the bili, or on the commencement of 
the suit and the Issuance of process. An Intervener ac¬ 
quires a lien from the date of Interventlon. 

The lien obtained'on the equitable assets of a 
debtor by a creditors’ suit attaches thereto from 
the time of Service of process ;20 or, as stated in 
some of the cases, on the filing of the bill^i or the 
institution or commencement of suit22 and issuance 

Colo.—Shuck v, Quackenbush, 227 P. 

1041, 76 Colo. 692, 38 A.L.II, 269. 
N.J.—Central-Penn Nat. Bank v. New 
Jersey Pldellty & Piate Glass Ins. 
Co., 182 A. 262, 119 N.J.Bq. 266. 
Or.—Ruth V. Cox. 291 P. 871, 134 Or. 
200 . 

Zn8tltatlo& of two solts on day 

(1) Where two or more bilis are 
flled and the subpoenas are served on 
the same day, the creditor who has a 
subpcena served first is entltled to 
prlority, and the court will look to 
the hour and minute.—Salford v. 
Douglas, 4 Bdw., N.T., 637. 

(2) The rule is otherwise in Mis- 
sourL—Judson v. Walker, 66 S.W. 
1083, 156 Mo. 166. 

21. U.S.—^Freedman*8 Shvings ft 

Trust Co. V. Barle, D.C, 4 S.Ct 
226. 110 U.S. 710, 28 L.Ed. 301— 
Jonklns Petroleum Process Co. v. 
Credit Alllance Corporation, C.C.A. 
OkL, 83 P.2d 632. ' 

Tenn.—Clevenger v. Ra^ns, 73 S.W.2d 
1114, 18 Tenn.App. 128. 

16 C.J. p 1443 note 42. 

22. N.Y.—^Roberts v. Albany, etc., R. 
Co., 26 Barb. 662—Storm v. Wad- 
dsll, 2 Sandf.Ch. 494, 8 N.T.IiOg. 
Ohs. 867. 


creditor in behalf of himself and 
others who may afterward come in, 
an equity of redemptlon is decrced 
to be sold, the court will apply the 
proceeds, after the satisfaction of 
the trust, to the payment of the 
Judgments according to thelr prlority 
in point of time.—^Tates v. Seitz, 7 D. 
C. 11. 

13. Md.—Tuck V. CaJvert, 88 Md. 
209. 

N.T.—^Purdy v. Doyle, 1 Palge 688. 

19- Ark.—Senter v. Williams, 82 S. 
W. 490, 61 Ark. 189, 64 Am.S.R. 
200 . 

Ky.—Gibbons v. Germantown, etc., 
Crossroads Tump. Road Oo., 14 
Bush 389. 

20. Ark.—Plummer v. Marlanna 
School Dist. No. 1, 118 S.W. 1011, 
90 Ark. 236, 134 Am.S.R. 28, 17 
AnxuCas. 508. 

16 C-J. p 1443 note 41. 

On filin g of Mll and a e rvi oe of 
process, plaintiff’s Uen attaches. 

U.S.—^Metcalf Bros. & Co. v. Barker. 
N.T., 28 S.Ct. 67, 187 U.S. 166, 47 
LkBd. 122—In re Porter, B.C.Fla., 
8 F.Supp. 682. 
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of process.23 The lien does not relate back to the 
date of the judgment sought to be enforced, so 
as to affect assignments between the date of the 
judgment and the time of the filing of the bill;^^ 
nor does it relate back to proceedings supplement- 
al to execution, where no receiver was appointed 
therein.^5 Where an original creditors' bili is insuf- 
ficient to fix a lien on the debtor’s property, an 
amendment supplying the defect establishes the 
lien only from the date thereof, and does not re¬ 
late back to the date of the original bill.26 An 
intervener is entitled to a lien on the fund sought 
to be reached from the date of the intervention.27 

§ 86. - Property to Which Lien Attaches 

The lien attaches only to the property owned by the 
debtor at the time the suit was commenced. It does not 
attach to property which Is subject to execution, untlT the 
appointment of a receiver, or untii an order restrainlng 
creditors from pursulng thelr remedy at laW. 

The lien of a creditor obtained by the filing of 
the bili attaches only to property of the debtor own¬ 
ed at the time of the commencement of the suit.28 
A supplemental bili is necessary to obtain a lien 
on after-acquired property, as stated supra § 67. 
The lien does not attach to property of the debtor 
which is subject to execution,29 untii the entry 
of an order appointing a receiver,or untii an 
order enjoining creditors from pursuing their reme¬ 
dy at law.21 However, the lien on the mort- 
gagor^s equity acquired by the filing of a bili by a 
creditor to foreclose the mortgage and reach the 
surplus, if any, expands with the enlargement of 
the mortgagor’s interest by subseqqent payments, 


and attaches to the entire land on satisfaction of 

the mortgage.22 

§ 87. - Duration of Lien 

The lien acquired by bringing a creditors' suit ordl- 
narlly is not lost by the expiratlon of the lien of the Judg¬ 
ment on which the suit Is based, by laches In the prose- 
cutlon of the suit, by a subsequent transfer by the debtor, 
nor by his death. 

The lien acquired by the commencement of a cred¬ 
itors’ suit is not lost by the expiration of the lien 
of the judgment on which the bili is based,28 al- 
though some decisions hold that if complainant’s 
judgment expires pending suit there is no lis pen- 
dens.24 Neither is such lien lost by laches in the 
prosecution of the bili,®5 although where a cred¬ 
itors’ bili which has been dismissed for want of 
prosecution is afterward reinstated, it cannot, by 
a nunc pro tunc order, be given effect during the 
period which has elapsed since the dismissal.®® 
The lien is not affected by any subsequent transfer 
or assignment made by the debtor,®7 nor by his 
death,®® even before the appointment of a receiv¬ 
er.®® Whether the death of the debtor abates a 
creditors’ suit is discussed in Abatement and Re- 
vival § 151. The effect of an adjudication of the 
debtor’s bankruptcy on the lien acquired by the 
filing of a creditoi^s bili is discussed in Bankrupt¬ 
cy § 244 a; and the effect of the debtor’s discharge 
in bankruptcy or liens acquired through legal pro¬ 
ceedings generally is discussed in Bankruptcy § 
582 b (6), and applied to a creditor’s suit in note 
45 of that section. 


OBEBITBIX. A female creditor.^ creed, or set of opinions professed or adhered to.® 

CREDO. Latin, literally, believe”; hence a GBEED. The word "creed" has a definite meaning 


23. Ark.—^Plummer v. Marianna 
School Dlst. No. 1, 118 S.W. 1011. 
90 Ark. 236, 134 Am.S.R. 28, 17 
Ann.Cas. 608. 

15 C.J. p 1443 note 44. 

24. N.Y.—Grosvenor y. Allen, 9 
Paige 74. 

26. N.Y.—^Edxnonston v. McLoud, 16 
N.Y. 643—BaUou v. Boland, 14 Hun 
356. 

2a Tenn.—^Boorum, etc., Co. v. Arm- 
strong. Ch.A.. 37 S.W. 1095. 

27. Neb.—Omaha Merchants* Nat. 
Bank v. McDonald. 88 N.W. 492, 89 
N.W. 770, 63 Neb. 363. 

aa IlL—Sioux City First Nat. Bank 
V. Gage. 93 IU. 172. 

N.Y.—^Bagar ▼. Price, 2 Paige 383. 


29. U.S.—Clinchfleld Puel Co. v. Ti¬ 
tus, S.C., 226 P. 674, 141 C.C.A. 330. 

15 C.J, p 1443 note 61. 

30. U.S.—Clinchlleld Puel Co. v. Ti¬ 
tus, supra. 

N.Y.—^In re Gles Lithographic Co., 
40 N.Y.S. 146, 7 App.Dlv. 660. 

15 C.J. p 1443 note 62. 

31. U.S.—CUnchfleld Puel Co. v. Ti¬ 
tus, S.C., 226 P. 574, 141 C.C.A. 380. 

32. Tenn.—^Bridges v. Cooper, 89 S. 
W. 720, 98 Tenn. 381. 

33. 111.—^Davidson v. Burke, 32 N.B. 
614, 143 IlL 139, 36 Am.S.R. 367. 

Or.—Alexander v. Munro, 101 P. 903, 
64 Or. 500. 136 Am.S.B. 840, modl- 
filed on another ground 103 P. 614, 
54 Or. 600, 135 Am.S.R. 840. 

16 C.J. p 1444 note 66. 

34. Miss.—^McCutchen v. MiUer, 81 
Mlss. 66. 


35. D.C.—Young v. Kelly, 3 App.D.C. 
296. 

33. 111.—Thomas v. Van Meter, 45 N. 
B. 405, 164 IlL 304, reversing 62 
IlLApp. 309. 

37. Ohlo.—Citizens Savlngs & Trust 
Co. V. Burkhart, 17 Ohlo N.P.. N.a, 
401. 

15 C.J. p 1444 note 59. 

88. 111.—Sloux City First Nat. Bank 
V. Gage, 93 111. 172. 

16 C.J. p 1444 note 60. 

39. Mlch.—Saglnaw County Sar. Bank 
V. Duffleld, 122 N.W. 186, 157 Mlch. 
522, 133 Am.S.H. 354. 

15 aJ. p 1444 note 61. 

1. Black KD. 

2. Webster New IndJD. See alao 
Creed post. 
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as confession or articlcs of faith, a covenant, what 
a man believes, or the common belief of a sect;^ 
formal declaration of religious belief.'* As a con- 
dition to membership in a religious soeiety see the 
C.J.S. title Religious Societies § 11, also 64 C.J. p 
16 notos 46, 47. 

OBERK 

Body of Water 

A small bay, inlet, or cove; b^t more generally a 
small river;5 a small stream, less than a river.® 
As a mining term see the C.J.S. title Mines and 
MineraJs § 3, also 15 C.J, p 1453 note 11 [b]. 

Phrases: ‘T[tiver, creek, bayou, or water course;”^ 
also "Creeks of Ports” and ^'Creeks of the Sea;”® 
and also, adjectively, ‘‘creek claim^^ see the C.J.S. 
title Mines and Minerals § 3, also 15 C.J. p 1453 
notes 12, 13. 

Indian Name 

As an Indian name see the C.J.S. title Indians § 
9, also 31 C.J. p 485 note 6. 

Creek nation. As one of the five so called civ- 
ilized tribes of Indians, also referred to as the Mus- 
cogee nation, see the C.J.S. title Indians § 9, also 
31 C.J. p 485 note 6 [i], and 44 C.J. p 1498 note 32. 

Oiher phrases: “Creek agreement" see the C.J.S. 
title Indians § 24, also 31 C.J. p 495 note 64, “Creek 
descendant of a Creek Citizen,”® and “Creek de- 
scendants;”^® also ^‘treaty with the Creeks” see the 
C.J.S. title Indians § 24, also 31 C.J. p 494 note 62 
[a] (8). 


CBEEPINGI'. As a technical term deseribing an tm- 
expected and untoward movement of a steam loco- 
motive see the C.J.S. title Railroads § 1. 

■ OREMATION. The act or practice of reducing a 
corpse to ashes by means of fire.^^ 

OBRMATORY. Defined by Webster International 
Dictionary as meaning a furnace for cremating, as 
corpses or refuse; also a building containing sueh 
a furnace.^® 

GRUME DE MENTHE. The equivalent of pepper- 
mint cordial and the commonly known name of that 
liqueur, see Cordial 18 C.J.S. p 282 note 32. 

CREMENTUM COMITATUS. The increase of a 
county.i® 

CREOLE. Defined generally by Webster Interna¬ 
tional Dictionary as a white person descended from 
the French or Spanish settlers of Louisiana or the 
Gulf States, and preserving their characteristic 
speech and culture; and judicially, in a partieular 
connection, as meaning a person of mized Afrioan 
and European blood, and, as applied to a female, a 
negress or mulatto.^* 

CREOIJN. A preparation of ereosol and resin soap 
used as a deodorant and disinfectant.^® 

CREOSOTE. A coal-tar derivative containing cer- 
tain harmful acids with an afdnity for chlorine;^® 
a product of coal tar by fractional distillation. 
While creosote may be termed an oil, stili it is not, 
strictly speaking, a distilled oil, but a dead oil.^^ 


3. N.H.—Hale v. Everett, 53 N.H. 9, 
92, 16 Am.H. 82. 

15 C.J. p 1452 note 4. 

4 , Ind.—^Hammer v. State, 89 N.E. 
860, 852, 173 Ind. 199, 140 Am.S.R. 
248, 24 L..R.A.,N.S., 796, 21 Ann. 
Cas. 1034. 

6. N.Y.—^French v. Carhart, 1 N.Y. 
96, 107. 

15 C.J. 1452 note 9. 

& Black L.D. 

7. ''iTavlguine water-eourse” eqnlva- 
lent 

XT.S.—Surgrett v. Ijaprlce, La,, 8 How. 

48, 69. 12 L..Ed. 982. 

See also the C.J.S. title Navlgable 
Waters S 1, and 45 C.J. p 404 
notes 1-9. 

8. Is of two kliLds^ viz: 
Creeks of the Sea and Creeks of 
Ports. The former sort are such 
Uttle Inlets of the Sea, whether 
withln the precinct or extent of a 
Port or without, which are narrow 
Uttle passasres, and have Shore of 
elther side of them. Creeks of Ports, 


are by a kind of clvll denomination 
such. They are such that, thougrh 
possibly for their extent and situa- 
tion they mi^ht be Ports yet, they 
are elther members of, or dependent 
upon, other Ports.”—Stroud Jud.D., 
quotingr Hale de Portibus Maris ch. 2. 

9. Okl.—Grease v. McNac, 225 P. 
524, 525, 102 Okl. 44. 

10. U.S.—Carter Oil Co. v. Scott, D. 
C.OkL, 12 P.2d 780, 781. 

11. Black L.D. 

15 C.J. p 1463 note 16. 

12. See 16 C.J. p 1468 notes 16, 17. 
See also Cemeteries 5 2 note 28, § 19 

note 12. 

Ia gturbage piant 

In a crematory, ”the ordlnary gaiv 
bage of a City, including half-de- 
cayed meat, dead animals, and the 
llke, are subjected to a buming proc- 
ess, and the residue, as ashes, is 
usod, in connection with the night 
soil collectlons and ordlnary stable 
Waste, to make a fertilizer.”—^Laird 
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V. Atlantic Coast Sanltary Co., 67 
A 387, 388, 73 N.J.Bq. 49. 

13. Black L..D. 

"The sheriifs of ooimtles anciently 
answered in their accounts for the 
improvement of the king^s rents, 
above the ‘viscontiel* rents, under 
this title.”--Black L.D. 

14. Ala.—^Parker v. State, 23 So. 664, 
666, 118 Ala. 655. 

15. Mlss.—^Breland v. State, 178 So. 
817, 818, 180 Miss. 830. 

Creolln.4Pearson 

A preparation produced from coal 
tar, and within the tariff classiflca- 
tlon “preparations of coal tar, not 
medlcinal.”—^Merck v. tJ. S., C.C.N- 
Y.. 147 P. 896. 

ISi Fresenoe of creosote lo. water 

renders "the water poisonous for hu- 
man use.”—^Rogers v. Bond Bros., 130 

S.W.2d 22, 23, 279 Ky. 239. 

17. XT.S.—^In re Southern Pac. Co., C- 
C.CaL, 82 F. 311, 812, 818. 
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In a partieular eonnection, it has been referred to 
as “wood tar 

Creosote oil or Dead oil, A product o£ coal tar, 
known eommercially as "carbolinemn” or "carbo- 
lineum Avenarius,” the last being the name of its 
proprietor; also described as not being a distilled 

oiLis 

Other phrases: 'Tjiquid ereosote,”20 and ^'soluble 
creosote.”^^ 

OBEPABE OCULUM. In Saxon law, to put out an 
eye; the act formerly had a pecuniary punishment 
of fifty shillings annexed to it .22 

CBEFE PAPEB. Paper whieh has been passed 
through a creping machine and bearing a resem- 
blance to the silk fabrio from whieh it derives its 

nanie.23 

OBEPITUS. A surgical term used to describe the 
grating of the ends of the bones of a fraeture.^^ 

OBEPUSOULUM. Twilight; sueh light as exists 
immediately before the rising of the sun or directly 
after its setting. In the law of burglary, this term 
means the presence of suficient lig^t to diseem the 
face of a man.26 

GBESCENDO BEIITAL. A term used in the leas- 
ing of property, meaning a rental whieh, owing to 
eertain well-known and universal laws, applicable 
to growing localities, provides for a gradual in- 
erease of the amount of rent at hxed peiiods during 
the term of the lease.2® 

CBESGENTE MALITIA, GBESG^E DEBET ET 
P(ENA.27 


GBEST. A term used in heraldry, signifying the 
devices set over a coat of anns.28 

GBESYLIG. A word descriptive of the nature and 
quaUty of a eompound made of soap and cresylie 
acid.29 

Cresylic acid, A product of coal tar, well known 
in commeree and in manufacture.^® 

GBETINISM. See the C.J.S. title Insane Persons. 
§ 1, also 32 CJ. p 603 note 21. 

CBETnnJS. In old records, a sudden stream or 
torrent; a rising or inundation,®^ 

GBETIO. In the civil law, a eertain number of 
days allowed an heir to deliberate whether he would 
take an inheritance or not .22 

GBEYIGE. As a mining term see the C.J.S. title 
Mines and Minerals § 3, also 15 C.J. p 1453 notes' 
36, 37. 

CBEW. 

In General 

A collective noun,33 having several well known 
signihcatiorus.24 In its general and popular sense,, 
it is equivalent to company; a company of people 
associated for any piirpose.25 

As used in "fuU-crew” statutes see the C.J.S. title 
Railroads § 401, also 51 C.J. p 982 note 31-p 985 
note 85. 

In Navigation 

In maritime law, and in a general sense, the ship^s. 
company, embracing ali the officers, as well as the 
eommon seamen.^^ The term, however, sometimes'. 


la Tex.—^Halbert v. Texas Tie & 
liumber Preservlng Co., Civ.App., 
107 S.W. 692. 

19. U.S.—^Downinsr v. TJ. S., C.C.N. 
T., 123 P.. 1000, 1001—In re South¬ 
ern Pac.. Co., C.aCal., 82 P. 311, 
313. 

90. U.S.—^In re Southern Pac. Co., 
supra. 

91. Product described 

A substance produced by varlous 
additional processes and inerredlents 
from coal-tar dead oil, whieh by 
such addltlons It has ceased to be. 
—Schoellkopf v. U. S., C.C.N.Y., 124 
P. 89. 

29. Black L.D. 

See also the C.J.S. title Mayhem S 
3, and 40 C.J. p 5 note 83 [f] (1). 

88. U.S.—Pieffel v. U. S., N.Y., 167 
P. 637. 638, 93 C.C.A. 216. 

94. U.S.—The Kenllworth, D.C.Pa., 
187 P. 1008, 1006. 


25. Black L.D., cltlngr 4 Blackstone 
Comm. p 224. 

See also Burglary S 14. 

26. N.Y.—Sohmer Co. v. C. H. Well- 
ing Inv. Co., 118 N.Y.S. 460, 462, 63 
Misc. 439. 

27. A maxlm meaning "Vice Increas- 
Ing, punishment ought also to In- 
crease.”—Black Ii.D., clting 2 Coke 
Inst p 479. 

28. Black L.D. 

29L U.S.—Carholic Soap Co. v. 

Thompson, C.C.Tex., 26 P. 625, 626. 

30. Other deslguatlons 

"Whether among chemists and 
sclentiflc people this distlnctlve 
cresylic acid is regarded as only im¬ 
pure carbolic acid, or crude carbolic 
acid, or whether it should be called 
‘cresol,' 'cresylic alcohol,’ Tiydrate of 
cresyl,* ‘hydrate of oxlde of cresyl,' 
‘cresylic acid,’ or ‘cresylol,* is imma- 
terial.”—Carbolic Soap Co. v. Thomp- 
I son, supra. 


31. Black L.D. 

32. Black L.D. 

33. U.S.—^De Wald v. Baltlmore & 
O. R. Co., C.C.A.Md.. 71 P.2d 810, 
813—^Diomede v. Lowe, D.C.N.Y.. 
14 P.Supp. 880, 382. 

34. U.S.—U. S. V. Wlnn, C.CMass., 
28 P.Cas.No.16,740, 3 Sumn. 209, 
213. 

35. U.S.—^U. S. v. Winn, supra. 

sa U.S.—Taylor v. McManigal, C.a 
A.Mich., 89 P.2d 683, 686—De Wald 
, V. Baltlmore & O. H. Co., C.C.A. 
Md.. 71 P.2d 810, 813—Seneca 

Washed Qravel Corporation v. Mc- 
, Manigal, C.C.A.N.Y., 65 P.2d 779. 
780—The Herdls, D.C.Md., 22 P.2d 
804. 306—Hunt v. U. S., D.C.N.Y., 
17 P.Supp. 678, 588—^Baltlmore & O- 
R. Co. V. Parker, D.C.Md., 4 P.Supp.. 
816, 817. 

16 C.J. p 1464 notes 42, 43. 
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includes the officers and the common seamen, ex-' 
eluding the master; and sometimes includes the 
common seamen only, excluding the master and the 
-of&cers.^^ Wiien the crew of a vessel is referred to, 
those personsarenaturally andprimarily meant who 
are on board her aiding in her navigation, mthout 
reference to the nature of the arrangement under 
which they are on board,38 and, in a particular con- 
nection, the term has been dedned as meaning that 
body of men who in the common parlance make up 
the ship^s complement, those who regularly or ordi- 
narily are engaged in seafaring and navigation, as 
distinguished from those whose tasks are of such a 
nature that they are independent of navigation in 
their scope, such as tasks which might as well have 
their background on shore, or at the dock, such as 
watchmen, etc.33 The word implies a definite and 
permanent connection with the vessel, an obligation 
to forward her enterprise and to protect her in 
emergency, and a right to look to her and her eam- 
ings for wages;. also the word implies subjection to 
the commands of the master, if the vessel has a 


master^® Under particular circumstances, "creV' 
has been held to include various classes of per- 
sons;^^ but not to include others.'*^ 

As used specifically in various branches of the 
law, see inter alia, such particular C.J.S. tities as 
Gollision § 161 b; Salvage § 12, also 56 C.J. p 13 
note 12, §§ 42, 43, also 56 C.J. p 36 note 74-p 41 
note 77, §§ 136, 137, also 56 C.J. p 99 note 25-p 
104 note 19; Seamen § 1, also 56 C.J. p 922 note 2- 
p 924 note 82, § 55, also 56 C.J. p 956 note 13-p 

957 note 24, §§ 222, 223, also 56 C.J. p 1117 note 

44r-p 1119 note 80, § 260, also 56 C.J. p 1143 note 

5-p 1144 note 40, § 261, also 56 C.J. p 1144 note 

42-p 1146 note 90; and Shipping § 243, also 58 C.J. 
p 650 note 20-p 651 note 33. 

Phrases: “Anj one of the crew of an American 
vessel,”^3 "crew of a ship,”^^ "crew of a vessel,”^*' 
"crew of the engineer^s department,”46 "crew of 
transport,'*^'^ "member of a crew,”43 "member of a 
crew of any vessel,”^® and "the crew, if required, 
to be transferred to any other ship in the same 


As Z6fenliig' to one person only 

may be assumed. argruendo. 
tbat one may be the crew *the ship*s 
company,* albelt he was ita solitary 
member.”—^Diomede v. Xtowe, D.CN. 
T., 14 F.Supp. 380, 383. 

*^81iip’s coupaiiy’* may constitute 
the crew.—^U. S. v. Wlnn, CCLMass., 
28 F.Cas.No.16.740, 3 Sumn. 209, 215. 

37. U.S.—Warner v. Goltra, Mo., 56 
S.Ct. 46, 47, 293 U.S. 165, 79 X..n3d. 
254. 

15 C.J. p 1454 notes 44, 45. 

3& U.S.—Diomede v. Lowe, C.C.A. 
N.T.. 87 F.2d 296, 298—Taylor v. 
McManigal, D.C.Mlch., 14 F.Supp. 
419, 421—^The ,Buena Ventura, D. 
C.Mass., 243 F. 797, 799. 

15 aj. p 1454 note 46. 

39L U.S.—South Chicasro Coal & 
Dpck Co. V. Bassett, C.C.A111., 104 
F.2d 522, 528. 

401 U.S.—^Maryland Casualty Co. v. 
Dawson, G.C.A.Fla., 94 F.2d 190, 
192. 

41 « 

(1> Cooks and engineers, as well 
as sailors.—^Maryland Casualty Co. v. 
Lawson, supra—^The D. C. Fogel, C.C. 
La., 41 F. 154, 155—15 CJ. p 1454 
note 46 [bl. 

(2) Firemen.—^In re Meyer, D.C. 
CaL, 74 F.2d 881, 892. 

(3) Mates, generally.—U. S. v. 
Winn., C.C.Ma8s., 28 F.Caa.No.16,740, 
3 SuxnzL 209. 

(4) ' The mate even though tem- 
porarily put at worh ordlnarlly pei^ 
Dormed by others not memhers of the 


crew.—^Maryland Casualty Co. v. 
Lawson, supra. 

«L Eeld not included 

(1) A bookkeeper of a steamboat 
who performs such service wholly 
on shore and renders no service on 
board the boat—Dalzell v. The Dan- 
iel Kaine, D.C.Pa., 81 F. 746, 747. 

(2) A laborer whose Job was to 
prod coal down a runway from one 
ship to emother.—South cdiicago Coal 
& Dock Co. V. Bassett C.CA..I11., 104 
F.2d 522, 628. 

(3) Longshoremen who load and 
unload a vessel under temporary lo- 
cal employment—^Maryland Casualty 
Co. y. Lawson, C.C.A.Fla., 94 F.2d 190, 
192. 

(4) Mechanlcs who come aboard 
the vessel to repalr or olean or paint 
her.—^Idaryland Casualty Co. v, Law- 
son, supra. 

<5) One loading a vessel which 
was belng used for storage only, and 
not for navigation.—^Hawn v. Amerl- 
can S. S. Co., D.C.N.T., 27 F.Supp. 
410, 411. 

(6) Fassengers.—^U. S. v, Libby, D. 
CHe., 26 F.Ca8.No.l6,596, 1 Hask. 271. 

(7) Repairmen on a vessel to put 
her in condltion for navigation at a 
later date.—^Taylor v. McManigal, D. 
CMlch., 14 F.Supp. 419, 420. 

(8) The master, who is generally 
held to be rather in the nature of an 
agent of the owner than a seaman. 
—The Maxie, D.C.Or., 49 F. 286, 287 
—^U. S. V. Winn, aCMass., 28 F.Cas. 
170.16,740, 3 Sumn. 299. 

43. U.S.—U. S. V. Hufl, aC-Tenn., 

13 F. 630, 682. 
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4A Ia tha Freaoh servloe the crew 
of a ship (‘*Equlpage,” French) com- 
prehends the offlcers, sailors, seamen, 
marines, ordinary men, servants, and 
boys, but is exclusive of the captalns 
and lieutenants.—^U. S. v. Winn, C. 
C.Mass., 28 F.Cas.No.16,740, 3 Siimn. 
209, 215. 

46. U.S.—^Maryland Casualty Co. v. 
Lawson, C.CMA.Fla., 94 F.2d 190, 
192. 

4A U.S.—^Taylor v. McManigal, D.C. 
Mich., 14 F.Supp. 419, 420. 

47. Orew of traasport are civillan 
employees.—Civillan Employees Dig. 
Op. Judge Adv.-Gen. p 230. 

48. U.S.—The Falco, aC.AJ7.Y., 20 
F.2d 362, 363. 

Implies a complete persoanel 

”Whlle it might be held in some 
cases that one is a member of a 
crew before the personnel of the crew 
is entlrely complete . . . the 
most that can be stated with accura- 
oy is that deceased expected and in- 
tended to become a member of the 
crew when formed,”—^Taylor v. Mc¬ 
Manigal, D.C.Mich., 14 F.Sup]^. 419, 
420. 

OxOy one oxl board 
”One who is the sole person em- 
ployed upon a scow cannot properly 
be consldered a *memb6r of a crew* 
of a vessel.”—^Diomede v. Lowe, D.C. 
N.T., 14 F.Supp. 880, 882. 
“Stowaway” not Included see the C. 
J.S. tltle Seamen S 260, also 56 C. 
J. p 1143 note 9. 

49. U.S.—^Baltimore & O. R. Co. v. 
Parker, D.C.Md., 4 F.Supp. 815, 817. 
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employ;”®® also, adjectively, ‘^crev list,”5i and 
«crew spaee” see the C.J.S. title Seamen § 10, also 
56 C.J. p 929 note 71-p 930 note 73. 

CBIADO. In Spanish law, servant.S* 

CBIB. The word has various dednitions, as a 
frame for a ehild^s bed; a small habitation; the 
manger of a stable; a bin;®3 a box or bin, or sim- 
ilar wooden structure, for storing grain, salt, etc., as 
a crib for com or oats.^^ As a structure for stor¬ 
ing grain or corn, it is not to be included in the 
term “barn” see Barn 9 C.J.S. p 1544 note 16, but is 
distinguished therefrom.55 

As a term usod in logging see the C.J.S. title Logs 
and Logging § 1, also 15 C.J. p 1454 notes 55, 56. 

Phrases: “Com crib” see Com 18 CJ.S. p 283 
notes 65-67, and “crib of com.”^® 

CBIBS. A term used in the meat trade, meaning 
ciear ribs.®^ 

OBICBlET. a saltatoria! gryUid orthopterous in- 
sect of which there are several species, the most 
common being the house cricket, gryllus domesti¬ 
cus.®® 


Phrases: “Ground cricket,” “snowy tree cricket,” 
and “striped tree cricket.”®® 

CBIEB. An officer of a court, who makes procla- 
mations.®® Also an auctioneer.®^ 

CBIBZ LA PEISZ. Behearse the concord, or 
peace.®® 

CBIM. CON. See Abbreviations 1 C.J.S. p 276 
note 5. 

GBIHB. See the CJ.S. title Criminal Law § 2. 

Phrases: “Capital crime” see Capital 12 C.J.S. 
p 1129 notes 38-48, “continuous crime” see Continu- 
ous 17 C.J.S. p 285 note 90, “conviction of a capital 
crime” see Capital 12 C J.S. p 1129 note 49, “crime 
against nature” see the C.J.S. title Sodomy § 1, al¬ 
so 58 C.J. p 788 note 4, “crime against the law of 
nations” see the C.J.S. title Criminal Law § 1, 
“crime against the United States,”®® “crime arising 
under the revenue laV’ see the C.J.S. title Criminal 
Law § 1, and generally the C.J.S. title Customs Du- 
ties § 245, also 17 C-J. p 665 notes 87-91, “crime by 
one spouse against the other,”®^ “crime committed 
by one against the other,”®® “crime involving moral 
turpitude,^'®® “crime of drunkenness,”®^ “crime of 


50. Enff.—^Frazer v. Hatton, 2 C.B. 
N.S. 612, 526, 89 RC.L. 612. 140 Ke- 
prlnt 616. 

51. Daflned 

In maritime law, a list of the crew 
of a vessel; one of a shlp’8 papers. 
—Black L.D. 

52. Escriche Dicclonario. 

53. Fla.—Wood v. State, 18 Fla. 967, 
969. 

54. Ala.—^Jackson v. State, 40 So. 
979, 980, 146 Ala. 54. 

15 C.J. p 1464 note 54 [a]. 

56. Ala.—Jackson v. State, 40 So. 
979, 980, 145 Ala. 54. 

N.C.—State v. Laucrhlin, 63 N.C 466, 
468. 

BS. Zndloates anantlty 
An expression used to indicate an 
indefinite quautity of com, but not 
necessarily a crib full.—^Masterson 
V. Gk)oaiett, 46 Tex. 402, 406. 

57. Tenn.—^Pepper v. Western Union 
Tei. Co.. 11 S.W. 783. 87 Tenn. 664, 
666, 10 Ani.S.R. 699, 4 L.R.A. 660. 

58. Jjeaplnff ohaxacterlstlo 
‘Whatever the variety, the crlck- 

et's most consplcuous means of Io- 
comotlon is an habitual leaplng:, 
which at times is so frequent as to 
sugrgest dancing. Hence, the term 
‘saltatoriaL* Ben Har Holding Cor¬ 
poration V. Fox, 263 N.T.S. 695, 699, 
700, 702, 703, 147 Mlsc. 800. 

BTot yennin or pest 
It has been held that the cricket Is 


not to be legally classifled among the 
various types of creatures known to 
be noxious or mlschievous, and com- 
monly referred to as vermin or pests. 
—^Ben Har Holding Corporation v. 
Fox, supra. 

69. N.T.—^Ben Har Holding Corpo¬ 
ration V. Fox, supra. 

6Q. Black L.D. 

^*Ballir’ distinguished see Ballifl 8 
C.J.S. p 219 note 12. 

Butles of ozier 

**His Principal duties are to an- 
nounce the opening of the court and 
its adjournment and the fact that 
certaln speclal matters are about to 
be transacted, to announce the admls- 
slon of persons to the bar, to caJl 
the names of Jurors, wltnesses, and 
parties, to announce that a witness 
has been sworn, to proclaim silence 
when so directed, and generally to 
make such proclamations of a public 
nature as the judges order.'*—^Black 
L.D. 

61. Burrlll KD. 

62. Black L.D. 

In levylng fines 

“A phrase used In the anclent pro- 
ceedings for levying fines. It was 
the form of words by which the Jus- 
tlce before whom the parties appear- 
ed directed the serjeant or countor 
in attendance to recite or read aloud 
the concord or agreement between the 
parties, as to the lands intended to 
be conveyed.”—^Black Ii.D. 
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63- U.S.—In re Parker, D.C.Cal., 299 
F. 1006, 1010. 

D.C.—Story v. Hlves, 97 P.2d 182, 
186, 68 App.D.C. 326—Arnstein v. 
U. S., 54 App.D.a 199, 296 F. 946, 
948. 

64. Colo.—0*Loughlin v. People, 10 
P.2d 543, 646, 90 Colo. 868. 

Okl,—Lacey v. State, 224 P. 994, 995, 
27 Okl.Cr. 42. 

65. S.D.—State v. Qoff, 264 N.W. 666, 
666, 64 S.D. 80. 

GOk U.S.—^U. S. ex rei. Volpe v. 
Smith, 111., 63 S.Ct. 665, 666, 289 

U. S. 422, 77 Ii.Bd, 1298—Bufallno 
v. Irvlne, aaA.Kan,. 103 F.2d 830, 
832—Whltty v. Weedln, C.C.A. 
Wash., 68 F.2d 127, 180—U. S. ex 
reL Roblnson v. Day, C.C.A.N.T., 
61 P.2d 1022—^U. S. ex rei. Rlzzlo 

V. Kenney, D.C.Conn., 60 F.2d 418, 
419—^Ng*Sul Wlng v. U. S., C.CJL 
IlL, 46 F.2d 756, 766—Ex parte 
Wilson, D.C.Cal., 86 P.2d 637, 638 
—^U. S. ex rei. Squillaii v. l)ay, 
C.aA.N.J., 35 F.2d 284, 286—^U. S. 
ex reL Guarino v. Uhl, D.C.N.T., 
27 F.Supp. 136, 136—^In re Schlano 
Di Cola, D.C.R,I., 7 F.Supp. 194, 
196. 

87. Deflned 

Drunkenness by the voluntary use 
of intoxlcating liquor.—Common- 
wealth v. CoughUn, 123 Mass. 436, 
437. 
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publie nature,”®* ^^eriine within this state,”®* '^infa- 
mous crime” see the C,J.S. title Criminal Law § 3, 
and “quasi crime” see the C.J.S. title Criminal Law 
§ 1, and also “eommon-law crimes” see the C.J.S. ti¬ 
tle Criminal Law §§ 18-22, “crimes mala in se” and 
“crimes mala prohibita” see the C.J.S. title Crim¬ 
inal Law § 8, “crimes or offenses,”"^® “except for 
capital crimes” see Capital 12 C.J.S. p 1130 note 51, 
“high crimes and misdemeanors” see the C.J.S. ti¬ 
tle Criminal Law § 1, and “statutory crimes” see the 
C.J.S. title Criminal Law §§ 23-28. 

GEIMEN. The Latin noun “crimen, criminis” 
means crime; also an accusation or charge of 
crime.71 

The Spanish word “crimen” also means, in Span- 
ish law, crime, although a more common term is 
“delito.” A distinetion, however, is drawn between 
the two in this, that “delito” is general and includes 
all infraetions of the penal laws, while “crimen” 
refers particularly to the most serious ones and 


those which are punished by afilictive or infamous 
penalties.'^* 

OEIMEN' EX POST FACTO NON DILXJITUE.78 

CEIMEN MAJESTATIS OMNIA ALIA 

OEIMENA EXCEDIT QUOAD PaSNAM.74 

CEIMEN OMNIA EX SE NATA VITIATJ® 

CEIMEN TEAHIT PEESONAMJ® 

CEIMEN VEL PCENA PATEENA NULLAM MAS^ 
GULAM rnJO INFUGEEE POTEST.77 

CEIMINAL, 

Als a Nonn 

A person who has committed a crime; one who is 
guilty of a felony or misdemeanor.78 The word is 
of broad signidcance and includes those who may 
have committed the most trifling infraetions of a 


68i Fla.—Osceola County v. State ex 
rei. Newton, 166 So. 119, 120, 115 
Fla. 6. 

09. Idaho.—State ▼. Sheehan, 196 P. 
592, 534, 33 Idaho 553. 

70. TJ.S.—McCourtney v. U. S., CCLA. 
Mo., 291 F. 497, 498. 

71. Black I..D. 

•CzlmesL falsi 

(1) “In the civil law, the crime of 
falsifying; which might be commit¬ 
ted either by writing as by the for- 
.gery of a will or other instrumenti 
by words, as by bearing false wit- 
ness, or perjury; and by aets, aa by 
counterfeltlng or adulteratlng the 
Public money, deallng with false 
weights and measures, counterfeltlng 
seals, and other firaudulent and de- 
ceitful practices.”—Black Li.D. 

(2) “In Scotch law . . , *A 

fraudulent Imitation or suppression 
of truth, to the prejudice of anoth- 
•er.'“—^Black L.D. 

(3) As used at common law and 
in modem law of crimes see the 
C:.J.S. title Criminal Law 5 2, also 16 
C.J. p 60 notes 8, 9. 

Cxirnen felonisB Imposnit 
Made a charge of felony.—^Davls v. 
Noak, 1 Stark, 377, 382, 2 B.C.D. 146 
—16 C.J. p 1456 note 72. 

•■CxlmeiL flagrans or Flagrans crimen 

(1) “In Boman law, a fresh or re¬ 
meent crime. This term designated a 
crime in the very act of its commis- 
sion, or while it was of recent oc- 
currence."—^Black L.D. 

(2) A crime in its very heat, or 
during the commlssion of a crime.— 
Bngllsh LJ>. 


Crimen forti 

“The crime or offense of theft.”— 
Black L.D. 

Crimen incendii 

“The crime of burnlng, which in- 
cluded not only the modem crime of 
arson, but also the buming of a 
man, [or of] a beast, or other chat- 
tel."—Black L.D. 

Crimen innomlnatom 
“The nameless crime; the crime 
against nature; sodomy or buggery.“ 
—^Black L.D. 

Crimen Insee majestatis 
“The crime of ‘lese-majesty,* or In- 
juring majesty or royalty; hlgh trea- 
son. The term was used by the older 
Bnglish law writers to denote any 
crime alfecting the king’s person or 
dignity. It Is borrowed from the 
civil law, in which it signlfled the un- 
dertaking of any enterprise against 
the emperor, or the republic.”—^Black 
L.D. 

Crimen paris grados 
“A crime of equal grade."—Adams 
Gloss., citing Bacon Max.Heg. 15. 

Crimen raptos 

“The offense of rape.”—^Black L.D. 

Crimen repetxmdamm 
“The crime of taking money un- 
justly for an unjust purpose when 
in office."—^Trayner Leg.Max. 

Crimen roberii» 

“The offense of robbery."—^Black 
L.D. 

Crimen stelllonatos 
The crime of Imposition, cozenage, 
or trickery.—^Adams Gloss. 

Crimina extraordinaria 
Extraordinary crimes. — Adams 
Gloss. 


^oens criminis 

“The locality of a crime; the place 
where a crime was committed.”— 
Black L.D. 

Particeps orlmlnis 

(1) An accompllce.—^Blakely v. 
State, 7 S.W. 233, 24 Tez.App. 616, 
625, 5 Am.S.R. 912. 

(2) “A participant In a crime 
. . . one who shares or co-oper- 
ates in a criminal offense, tort, or 
fraud."-^Black L.D., citing State v. 
Fox, 67 A. 270, 70 N.J.Law 863, 366. 

(3) One who assists another in any 
manner in carrying out a fraudulent 
purpose.—^Alberger v. White, 23 S.W. 
92, 117 Mo. 847, 364. See also the C. 
J.S. title Criminal Law § 85 et seq. 

72. ‘ Escrlche Diccionario. 

Crimen de lesa majestad 

The crime of lese majeste.—^Bls- 
criche Diccionario. 

73. A maxim meaning “A crime can- 
not be expiated by after aets.”— 
Adams Gloss., citing Halkerston p 
32. 

74. A maxim meaning “The crime 
of treason exceeds all other crimes 
in its punishment.”—^Black LD. 

76, A maxim meaning “Crime vlti- 
ates everything which springs from 
it.”—Black L.D. 

Applied in Henry v. Salina Bank, 5 
HUI, N.Y., 628, 631. 

76. A maxim meaning “The crime 
carries the person.”—Black L.D, 

Applied in People v. Adams, 3 Den., 
N.T., 190, 210, 45 Am.D. 468. 

77. A maxim meaning “The crime or 
punishment of a father inflicts no 
stain upon his son,”—Adams Gloss., 
citing Bracton ill c 6 fol 105. 

I.7a Black LkD. 
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CRIMINAL 


penal statute, as well as those guilty of the most 

heinous offenses.^^ 

Phrase: “Apprehending criminals.”^® 

As an Adjective 

Punishable by law, human or divine also tbat 
wbieh pertains to or is connected with the law of 
crimes, or the administration of penal justiee, or 
which relates to or has the character of a erime.^^ 
When used with referenee to judicial proceedings, 
the term “criminal” is opposed to “eivil” see Civil 
14 C.J.S. p 1154 note 61, and, in its most compre¬ 
hensive meaning, may be regarded as including ali 
cases for the violation of the penal law.83 

Compared with, or distinguished from: ^Te- 

nal,”^^ and "unlawful.”85 

Criminal code. A shorter term for “The Code of 
Criminal Procedure,” and synonymous with “crim¬ 
inal jurisprudence.”^® 

Criminal operation, A term which has been held 
to be synonymous with abortion.^^ 

Criminal organization, The term includes ali or- 
ders, organizations, associations, or by whatever 
name ealled, which teach, advise, counsel, encour- 
age, or practice a commission of crimes forbidden 
by law.^s 

Criminal term, The term is applied to a term of 


court at which indictments are found and retumed, 
and at which persons are tried for crimes and other 
penal offenses.^® 

Other phrases: “Criminal abortion^' see Abortion 
§§ 1, 2, “criminal abuse” see the C.J.S. title Rape § 
5, also 52 C.J. p 1009 notes 93-5, “criminal act,”®0 
“criminal assault” see Assault and Battery § 57, 
“criminal attempt” see the C.J.S. title Criminal Law 
§§ 73-78, “criminal eapacity” see the C.J.S. title 
Criminal Law §§ 55, 583, “criminal case less than 
capital,“criminal cause” as distinguished from 
“civil action” see Actions § 1 a (8) note 35, “crim¬ 
inal conspiracy” see Conspiracy § 34, “criminal con- 
tempt” see Contempt § 5, “criminal contempt final 
judgment,”®^ “criminal conversation” see the C.J.S. 
title Husband and Wife § 697, also 30 C.J. p 1153 
notes 84-91, “criminal docket,”^^ "criminal gross 
negligence,”®^ “criminal Information” see the C.J.S. 
tities Criminal Law § 300, also 16 C.J. p 286 notes 
74^ 75, and Indictments and Informations §§ 10-13, 
also 31 C.J. p 569 note 67-p 572 note 12, “criminal 
insanity” see the C.J.S. title Criminal Law § 58, 
“criminal judgment” see the C.J.S. title Criminal 
Law §§ 1593-1597, “criminal jurisdiction” see the 
C.J.S. title Criminal Law § 107, “Criminal Law 
Amendment Act,”^^ “Criminal Law Consolidation 
Acts,”^® “criminal laws of this state,”®^ "criminal 
lawyer,”®® “criminal letters,”®® “criminal libel” see 
the C.J.S. title libel and Slander § 1, also 36 C.J. 
p 1145 notes 49-53, and § 281, also 37 C.J. p 138 


7^ Mass.—Creeden v, Boston & 
Maine R. Co., 79 N.B. 344, 346, 193 
Mass. 280, 9 Ann.Cas. 1121. 

A prlfoner under sentenoe of deatli 
Is a “criminal” in the eye of the law 
aa lons: €ls the sentence remains in 
force, because he has been adjiidgred 
gnilty of crime.—Molineux v. Collins, 
69 N.E. 727, 728, 177 N.T. 396, 398, 
18 N.T.Cr. 201, 66 L.R.A. 104. 

▲ Juvenile deUndnent held not a 
“criminal” within the purview of a 
particular statute.—State v. Zensen, 
227 N.W. 356, 178 Minn. 394. 

**Crook” as synonym 
N.T.—Weiner v. Leviton, 244 N.T.S. 
176, 178, 230 App.Div. 312. 

80. Mass.—Creeden v. Boston & 
Maine R. Co., 79 N.B. 344, 346. 193 
Mass. 280, 9 Ann.Cas. 1121. 

81. N.C.—State v. Burton, 18 S.E. 
667, 660, 113 N.C. 666, 662. 

82. Black L.D. 

''Culpable” as synonymons 

N.T.—^People v. Grogran, 183 N.B. 
273, 276, 260 N.T. 138, 86 A.L.R. 
1266. 

88. Ky.—Stone v. Paducah, 86 S.W. 

511, 634, 120 Ky. 322, 27 Ky.U 717. 
16 C.J. p 1465 note 95. ^ 

21 C.J.S.-73 


N. J.—^Marter v. Repp, 77 A. 1030, 
1031, 80 N.J.L.aw 630—Silberman 
V. Skouras Theatres Corporation, 
169 A. 170, 171, 11 N.J.Misc. 907. 

85. ‘‘trnlawfnl” not synonymotis 

Cal.—^People v. Ranney, 1 P.2d 423, 
426, 213 Cal. 70. 

66 C.J. p 34 note 6. 

90 , 111.—People v. Tan Bever, 93 
N.B. 726, 726, 248 111. 136. 

See also Code 14 C.J.S. p 1306 note 28. 

87. Wis.—Miller v. Bayer, 68 N.W. 
869, 94 Wis. 123, 126. 

88. Idaho.—Wooley v. Watkins, 22 
P. 102, 2 Idaho, Hasb., 590, 601. 

89. Ky.—Smedley v. Commonwealth, 
127 S.W. 486, 488, 129 S.W. 647, 138 
Ky. 1. 

9a N.C.—State v. Agrnew, 164 S.E. 
678, 679, 202 N.C. 765. 

Pa.—^United States Bank & Trust Co. 
V. Swllchmen's Union of North 
America, 100 A. 808, 266 Pa. 228, 
L.R.A.1917E 311. 

91. Fla.—Cotton v. State, 95 So. 668, 
669, 86 Fla. 197. 

98. Wash.—^Boudwin v. Boudwin, 
298 P. 337, 339, 152 Wash. 142. 

93. Pa.—Commonwealth v. Kelly, 12 

, Pa.Dlst. 32, 33, 27 Pa.Co. 249. 
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94, Va.—^Bell V. Commonwealth, Va., 
196 S.B. 676, 681, 170 Va. 697. 

See also the C.J.S. title Negrligrence | 
306, and 46 C.J. p 1372 notes 21, 22. 

95. Engrllsh statute 

An act, 34 & 36 Viet, c 32, passed in 
1871 to prevent and punish any vio- 
lence, threats, or molestation, on the 
part either of master or workmen, in 
the various relations arising between 
them.—^Black L.D., citing 4 Stephen 
Comm. p 241. 

98. Snglish. statutas 
The sta tutes, 24 & 25 Viet, cc 94- 
100, passed in 1861, for the consol¬ 
idation of the criminal law of Bng- 
land and Ireland.—^Black L.D., citingr 
4 Stephen Comm. p 297. 

97. Kan.—^In re Hurston, 210 P. 
495, 112 Kan. 238. 

98. Phrase deflned 

“One skilled in the practice of 
criminal law.”—Engrhsh Li.D. 

99. Xh Seotch law, a process used as 
the commencement of a criminal pro- 
ceedin^, in the nature of a summons 
issued by the lord advocate or his 
deputy, and said to resemble a crim¬ 
inal Information at common law.— 
Black L.D. 



CRlMINAh-CBlMINALITY 


note 40-p 139 note 53, “eriminal matters,”^ ^‘crim- 
inal inotive,”2 "criminal negligence” see the C.J.S. 
title Negligence § 306, also 45 C.J. p 1371 note 15- 
p 1373 note 39, “criminal news,”3 ^‘criminal prison- 
“criminal prosecution in behalf of state, 
'^criminal responsibility,”® '^eriminal sale” of adul- 
terated article see Adulteration § 8, of intoxieat- 
ing liquor see the C.J.S. title Intoxieating Liqnors § 
237, also 33 C.J. p 591 notes 99-10, of property in 
fraud of creditors see the C.J.S. title Fraudulent 
Conveyances § 469, also 27 C.J. p 871 note 77-p 
872 note 82, “criminal side,”*^ "criminal statute” see 
the C.J.S. title Statutes § 222, also 59 C.J. p 821 
note 99-p 824 note 7, "criminal syndicalism,” see 
the C.J.S. title Insurrcction and Sedition §§ 1, 2, 
also 33 C.J. p 161 notes 82, 83 and p 162 note 18- 
p 164 note 62, “criminal trespass” see the C.J.S. ti¬ 
tle Trespass § 140, also 63 C.J. p 1075 note 94-p 


21 C.J.S. 

1095-1149 note 11, "criminal trial,”^ and “criminal 
violenee.”^ In the C.J.S. title Criminal Law § 1, 
also 16 C.J. p 49 note 2-p 50 note ‘32, stili other 
phrases, referring specifieally to the criminal branch 
of the law, are defined, such as: “Criminal action,”* 
“criminal business,” “crhninal case,” “criminal 
eharge,” “criminal court,” “criminal intent,” “crim¬ 
inal offense,” “criminal proceeding,” “criminal pro- 
cedure,” “criminal process,” “criminal prosecution,” 
and “criminal transaction.” 

OBIMINALITEE. Literally “Criminally.” This 
term is used, in distinction or opposition to the 
Word “civiliter,” civilly, to distinguish a criminal li- 
ability or prosecution from a civil one.i® 

CEIMINALITY. See the O.J.S. title Criminal Law 

§ 1 . 


1. CSoBstltatioiifiil plirasa 

The term as used in a state con- 
stitution, providingr that sherilUs shall 
receive a certain compensation from 
the parish for their Services in crim¬ 
inal matters, etc., is not used in its 
striet legal sigmifteance as synony- 
mous with '^criminal cases** and 
"criminal proceedings/* but conveys 
the meaning of whatever pertains to 
sherifCs* Services in criminal matters 
of every kind, and means some not 
strictly included m that designatlon. 
—^Lake v. Caddo, 37 Iia.Ann. 788, 791. 

2. Wash.—State v. Richardson, 84 

P.2d 699, 703, 197 Wash. 157. 

3. A atatatory phrase which has 
been construed in Its wlde signlfica- 
tion. as meaning Information of wick- 
ed and Immoral acts of recent occur- 


^rence or dlscovery.—State v. McKee, 
46 A. 409. 414, 73 Conn. 18, 84 Am. 
S.R. 124, 49 Ii.R.A. 542, citlng Conn. 
Pub. Acts, 1885, p 433 § 2. 

4. A statatory phrase which has 
been interpreted to mean any prison- 
er charged with or convicted of a 
crlme.—Osbome v. Milman, 17 Q.B. 
B. 514, 519, citlng St. 28 & 29 Viet, 
c 126. S 4. 

5. Tenn.—Seals v. State, 11 S.W.2d 
879, 880, 157 Tenn. 638. 

e. Test 

"The test of criminal responslbility 
for commlttlng an act which is de- 
clared to be a crime is fized at the 
point where accused has mental ca- 
pacity to distinguish between rlght 
and wrong as applied to the particu- 
lar act, and to understand the na¬ 


ture and consequences of such act." 
—Tittle V. State, 280 P. 866, 867, 44 
Okl.Cr. 287—Tumer v. State, 279 P. 
625, 527, 43 Okl.Cr. 380. 

See also Criminal Law S 55 et seq. 
“Civil responslbility** contrasted see 
Civil 14 C.J.S. p 1156 note 90. 

7. Beflned 

“The criminal Jurlsdictlon of a 
court having both civil and criminal 
jurisdiction.**—^Engllsh L.D. 

a U.S.—Irvin v. Zerbst, C.C.A.Gra., 
97 F.2d 267, 268. 

N.J.—In re United Hatters of North 
America, 158 A. 435, 436, 110 N.J. 
Eq. 42. 

9. Cal.—^People v. James, 48 P.2d 
1011, 1012, 9 Cal.App.2d 162. 
la Black L.D, 
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AND 

MAXIMS 


IN THIS VOLUME 


Page 

Courtyard . 862 

Cousin . 862 

Coustom . 863 

Coustoumier . 863 

Couthutlaugh . 863 

Couverture . 863 

Cove . 863 

Covenable . 864 

Covenant ... *,, 864 

Covent . 1031 

Coventry act. 1031 

Cover . 1031 

Covered into the treasury. 1032 

Covering .1032 

Coverage . 1032 

Covert. 1032 

Coverture .-. 1033 

Covin . 1033 

Covinous . 1033 

Cow . 1033 

Cow kind. 1034 

Cowardice .1034 

Cowdash . 1034 

Cowhide. 1034 

Cr. 1034 

C R. 1034 

Crab . 1034 

Cracked cora . 1034 

Cracker . 1034 

Cracking . 1034 

Cracklings . 1034 

Crack-loo . 1035 

Crack“Or-loo . 1035 

Craft . 1035 

Craftsman .’.. 1035 

Cramp . 1035 

Cramp of the stomach. 1035 

Cramp cure. 1035 

21C.J.S. 11 


Page 

Crane . 1035 

Cranage . 1035 

Crank . 1036 

Crape . 1036 

Craps . 1036 

Crap table. 1036 

Crass negligence . 1036 

Crassus . 1036 

Crassa . 1036 

Crassum . 1036 

Crastino .. 1036 

Crate . 1036 

Crates. 1036 

Crave . 1036 

Craven . 1036 

Cravenette cloth. 1036 

Crawfish . 1036 

Crayhsh .* 1036 

Crazy . 1036 

Cream ..'. 1036 

Cream of codfish. 1037 

Cream of tartar. 1037 

Creamalt bread. 1037 

Creamer. 1037 

Creamery. 1037 

Creamery operated by power.; 1037 

Creamery operations . 1037 

Creamus ..,. 1037 

Creance . 1037 

Creansor . 1037 

Create . 1037 

Created . 1038 

Creating. 1038 

Creation. 1038 

Creative franchise. 1039 

Creature . 1039 

Credentials . 1039 

Credibility... 1039 















































































WOIU>S AND PHRASES 


Page 

Credible . 1039 

Credible person . 1039 

Credible witness. 1040 

Credibly. 1040 

Credit. 1040 

Credit foncier. 1044 

Credit mobilier. 1044 

Credit of a government. 1044 

Credit with banker. 1044 

Credit company . 1047 

Credit limit. 1047 

Credit man . 1047 

Credited. 1048 

Creditable . 1048 

Creditable witness. 1048 

Credit insurance. 1048 

Credito . 1048 

Crddito litigioso . 1048 

Creditor . 1048 

Creditor at large. 1053 

Creditor qui permittit rem venire pignus di¬ 
mittit . 1055 

Creditors’ bili. 1055 

Creditrix . 1147 

Credo . 1147 

Creed . 1147 

Creek . 1148 

Creek nation. 1148 

Creeping . 1148 

Cremation . 1148 

Crematory. 1148 

Creme de menthe. 1148 

Crementum comitatus. 1148 

Creole . 1148 

Creolin. 1148 

Creosote. 1148 

Creosote oil or dead oil. 1149 

Crepare oculum . 1149 

Crepe paper . 1149 

Crepitus . 1149 

Crepusculum . 1149 

Crescendo rental . 1149 

Crescente malitia, crescere debet et poena.1149 

Crest. 1149 

Cresylic . 1149 

Cresylic acid.:. 1149 

Cretinism . 1149 

Cretinus . 1149 

Cretio . 1149 

Crevice . 1149 


Page 

Crew. 1149 

Criado . llSl 

Crib . 1151 

Cribs. 1151 

Cricket . 1151 

Crier. 1151 

Criez la peez. 1151 

Crim. con. 1151 

Crime . 1151 

Crimen . 1152 

Crimen ex post facto non diluitur crimen 
laesae majestatis omnia alia crimina excedit 

quoad poenam . 1152 

Crimen omnia ex se nata vitiat. 1152 

Crimen trahit personam. 1152 

Crimen vel poena paterna nullam masculam 

filio infligere potest. ;.... 1152 

Criminal. 1152 

Criminal code. 1153 

Criminal operation . 1153 

Criminal organization. 1153 

Criminal term. 1153 

Criminaliter . 1154 

Criminality . 1154 

Debtor and creditor. 1053 

Double creditor . 1053 

Doubtful credit. 1044 

During coverture. 1033 

Execution creditor . 1053 

Fictitious credit. 1044 

General creditor. 1053 

Half cousin .. .!. 863 

Judgment creditor. 1053 

Line of Credit. 1044 

Milch cow. 1033 

Mutual credits . 1045 

Nonprofit sharing credit Corporation or asso- 

ciation .. 1047 

Not covered .. 1032 

Personal credit. 1045 

Refaccidn credit. 1045 

Refaccidn creditor.1054 

Second cousins. 863 

Simple contract creditor. 1054 

Single creditor. 1054 

Solvent credits. 1045 

Subsequent creditor . 1054 

Third cousins. 863 

Warrant creditor. 1054 

Water craft ..... 1035 
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INDEX TO CODRTS 


Abandonment, priorlty of jarisdlcdon, state courts, | 
529, p. 816 
Abatement. 

Concurrent jurisdiction, pendency of cause o£ ae- 
tion in one court as ground for, § 489 
Plea in abatement, law of case, adjudication of 
matters in issue on plea, § 195, p. 337 
Abolition, 

Appellate jurisdiction as affected by, $ 135, p. 206 
Burden of proof, § 123, n. 48 
Gircuits, legislative power of, § 136 
City courts, legislative power, § 131 
Constitutlonal power, § 121 

Effect given to specific provisions, § 123 
Legislative power, S 122, pp, 181-188 
Criminal courts, legislative power, § 132 
Delegation of power, §§ 126-133, pp. 190-202 
Effect of exercise, § 134^ pp. 202-205 
Legislative power, §§ 121, li^, 131, 132, 136 
Constitutlonal restrictions, § 122, pp. 181- 
188 

OflScers of court, S 140 

Receivers, appointment by abolished court, § 135, 
p. 207, n. 3 
Rules of court, $ 179 

Time, exercise of delegated powers, § 134, p. 204 
Transfer of causes pending -in abolished court, 
§ 135, p. 205 
Absence of, ‘ 

Judge, authority of other judges as affected by, $ 
183, p. 294 

Process, jurisdiction acquired by consent, § 85, p. 
133 

Abstract formula, decision seeking to flt cases into, $ 
181, p. 291 

Abstract of record, submlssion of civil causes on, 
rules of practice and procedure as applicable to, 
I 172, p. 268 

Abstract questions, jurisdiction of subject matter as 
power to deal with, § 23, n. 32 
Abuse of process, power to prevent, § 8^ p. 138 
Accessibility, districts, § 136, n, 31 
Accounting, 

City courts, jurisdiction of, City of New Tork, § 
279, p. 495 

Surrogate’s court, equitable jurisdiction in re- 
spect to, $ 302, p. 545, n. 72 

Acknowledgment, Service of process, waiver of ob- 
jections to jurisdiction by, § 109, p. 167, n. 85 
Acquiescence, rules of practice and procedure, disre- 
gard by, § 176, p. 278 


Actions, 

Acquisition of jurisdiction by filing of pleadings, 
§82 

Adjourned term, bringing new action during, § 
152, p. 242 

Departments or divisions, effect of bringing in, 
§ 137, p. 211 

Possessory actions, post 

Territories, admission into union as affecting pro- 
ceeding, § 121 
Transitory actions, post 

Ad damnum, amount in eontroversy for jurisdictional 
purposes as suflQciently shown by, § 69, p. 92 

Additional, 

Judges, divided court authorizing calling of, § 
184 

Jurisdiction, statutes conferring, construction of, 
§ 134, p. 203 

Adjoumment, 

Classification of terms into adjourned terms, etc., 
§147 

Duration of terms in absence of adjoumment sine 
die, § 151 

Jurisdiction as affected by, § 93, p. 146 
Municipal courts, City of New York, § 279, p. 
509 

Sessions,' post 

Term, § 152, pp. 235-242 

Continuance until adjoumment, § 151 
Transfer of causes, waiver of right to transfer 
by obtalning adjoumment after issue joined, 
§506 

Adjudication, 

Advisory opinions, post 

Dedsions, post 

Judgmejnt or decree, post 

Law of case requiring, § 195, p. ^ 

Rules of adjudication, post 

Administration of estates. Executors and adminis¬ 
tratore, post 

Administration of justice, 

Court as assembled for, § 1, p. 15 
Exercise of jurisdiction in manner to promote, § 
89 

Administrative boards, appeals from, legislative pow- 
to confer authority on appellate court, § 129, 
p. 196 

Administrative duties, appointment of persons to ald 
in performance of, § 140 

Admiralty, 

Admiralty court as court having jurisdiction, of 
causes under rules of admiralty law, § 11, 

p. 22 
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Admiralty—Oontimied, 

Federal courts, exclusive jurisdiction of clvil 
causes, § 525, p. 793 

Admissions, amount in controversy for jurisdictional 
purposes as affected by, § 68, p. 89 
Louislana, § 381, p. 631 
Adoption, 

Jurisdiction of proceedlngs, presumptions, § 98, n. 
78 

Supreme CJourt, appellate jurisdiction of matters 
involTed, Louislana, § 378, p. 618 I 

Adverse clalms, probate court, jurisdiction to deter- 
mine, | 303, p. 546 

Advertisement, special term, notice by, § 159 
Advisement, dismissal of case held under advisement 
by judge of anotber district court, § 501, p. 769, 
n. 51 

Advisory opinions, 

Appellate courts, original jurisdiction as granted 
by authorization, § 129, p. 194, n. 23 
Courts of civil appeals, Texas, S 462, p. 713, n. 26 
Criminal court of appeals, Oklahoma, § 441, p. 
698 

Judgment of lower court as essential to giving, § 
217, p. 404 

Jurisdiction to render, § 36 
Stare decies, § 211 
Supreme Court, 

Alabama, § 315 
Oolorado, § 327 
Delaware, § 334 
Florida, f 337, p. 579 
Illinois, § 353, n. 3 
Louisiana, § 378, p. 619 
Maine, § 384 
Minnesota, § 395 
Mississlppi, $ 398 
Nebraska, f 418 
New Hamp^re, § 423 
Rhode Island, § 449 
South Dahota, § 454 
Wisconsin, $ 481, p. 727 

Supreme judicial court, Massachusetts, { 389 
Affidavits, 

Affidavit of defense, 

Jurisdiction, objection, § 112, p. 172 
Munidpal court of Chicago, § 260, p. 470 
Bules of practice and procedure^ application, 
§ 172, p. 267 

Affidavit of merits, municlpal court of Chicago, § 
260, p. 470 

Amount in controversy for jurisdictional pur¬ 
poses, proof by, Louisiana, § 381, p. 631 
Conclusions on as law of case, § 195, p. 334, n. 34 
Exceptlons to account, rules of practice and pro- 
cedure as applicable, § 172, p. 269 
Jurisdiction, determination of question on, § 112, 
p. 173 

New trial, probate courts, § 308, p. 557 
Becord as not Including, § 226, p. 420 
Transfer of causes, demand as required to be ac- 
companied wit^ § 510 
Agents. Officers or agents, post 
Agreed statement, Supreme Court, jurisdiction of 
questions arising by, Massachusetts^ § 389 
Agreement, 

Cobrt as not bound by agreement of parties, § 
181, p. 291 


Agreement—Continued, 

Jurisdiction, § 85, p. 128 
Divestiture, § 92 
Transfer of causes, § 515 

Divisions or departments, § 137, p. 213 
Agricultural Adjustment Act, state courts, concurrent 
jurisdiction of cases arising under, § 526, p. 800 
Agricultural labor, decisions under Workmen’s Com- 
pensation Act as to meanlng as of no signlflcanee 
in determinlng meanlng under Unemployment 
Compensation Act, § 214, p. 392, n. 86 
Aldermen’s courts, jurisdiction, Pennsylvania, § 285 
Alien land law, United States Supreme Court oon- 
struction as controlling, § 206, p. 376, n. 63 
Alien property custodian, state courts, jurisdiction 
of actlon by, § 526, p. 802, n. 25 
Alien receiver, jurisdiction over, § 76, n. 24 
Aliens, 

Concurrent jurisdiction of proceedlngs relating 
to, § 491 

Injunction, grant of rellef by, § 77, p. 116 
State courts, concurrent jurisdiction of actions 
by or agalnst, § 526, p. 806 
Alimony, 

Foreign judgment for, jurisdiction to establish re- 
gardless of amount in controversy, § 52, p. 
59, n. 55 

Setting aside decree for, vacation, § 167 
Superior courts, exclusive jurisdiction of ques¬ 
tions respecting, § 491, n. 89 
Supreme Court, appellate jurisdiction in suit in- 
volving, Louislana, § 378, p. 617 
Alternative facts, jurisdiction dependent on existence 
of,i28 
Ambassadors, 

Federal courts, exclusive Jurisdiction of sults In 
proceedlngs agalnst, § 525, p, 793 
State courts, concurrent jurisdiction of cases af- 
fecting, § 526, p. 806 

AmbiguJLty, amoimt in controversy for jurisdictional 
purposes, § 54, n. 77 
Amendment, 

Amount in controversy for jurisdictional pur¬ 
poses as affected by, Missourl, § 409, p. 672 
Judgment or decree, 

Municlpal courts, City of New York, § 279, p. 
512 

Probate courts, § 309, p. 559 
Jurisdiction as conferred by, § 116 
Pleadings, 

Amount in controversy for jurisdictional pur- 
I>oses shown by, § 69, p. 99 
Municlpal courts, 

Chicago, $ 260, p. 470 
City of New York, § 279, p. 505 
Process, municlpal courts, City of New York; S 
279, p. 505 
Becords, post 
Rules of court, § 179 
Special term, order appointing, § 158 
Statute, jurisdiction as divested by, § 95 
Amount in controversy, 

Jurisdiction, §§ 50-69, pp. 55-103 

Ad damnum as sufflciently showing, § 69, p. 
92 

Admissions as affectlng, § 68, p. 89’ 
Aggregate amount of ali causes properly 
joined as determinlng, § 63 
Ambiguity, § 54, n. 77 
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Amount in controversy—Continued, 

J urisdiction—Continued» 

Amendment, 

As aflfecting, Missouri, § 409, p. 672 
Pleadings to Show, § 69, p. 99 
Appeal from inferior courts, § 51 
Ascertainment, § 54 

Attorney*s fees as included in determining, 
§59 

Bastardy proceedings, § 52, p. 59 
Bonds, actions on, § 62 
Biirden of proof, § 69, p. 101 
Cancellatlon of instruments, § 67, p. 71 
City courts, City of New York, § 279, p. 
494 

Claim as determining, § 55 
Clalms made In good faith, § 65 
Complaint as required to set forth, § 69, p. 
91 

Composite causes of action joined, § 63 
Compound interest as excluded in determin¬ 
ing, § 58, n. 90 
Consent, § 85, p. 130 
Continuing account, § 54, n. 79 
Contract actions, § 52, p. 58 
Costs as included in determining, § 60 
County actions, § 51 
County courts, 

New York, § 279, p. 488 
Texas, § 290 
Coiirt of appeals, post 

Courts of civil appeals. Texas, § 462, p. 
713 

Oross-action as affecting, § 68, p. 83 
Declaration as required to set forth, § 69, p. 
91 

Defense disregarded in determining, § 55 
Demurrer to part of claim as affecting, § 
55, n. 14 

Determinatlon in Louisiana, § 381, p. 629 
Dismissal in case of excessive daim, f 56 
Distress proceedlngs, § 53 
District courts. Texas, § 290 
Ejectmeat proceedings, § 57, p. 68 
Equitable proceedings^ § 52, p. 59 
Exception raislng objoction, § 56 
Exemplary damages, demand of as included 
in determining, § 61 
Fictitious claims, § 56 
Fixing, § 54 

Porthcoming bonds, actions on, § 62 
Fraudulent claims, § 56 
Fraudulent conveyances, actions to set 
aside, § 67, p. 69 

Garnishment, interrogatories as sufficiently 
showing, § 69, p.’92 
Good faith, §§ 54, 55 

Incidental rights not considered in determin¬ 
ing, § 63 

Independent of amount in controversy, § 52, 
pp. 57-60 

Inferior courts, § 50 

Injunction proceedings, § 52, p. 60, n. 57 
Interest as included in determining, § 58 
Interpleader as affecting, § 64, p. 81 
Intervention as affecting, § 64, p. 80, n. 57 
Jolnder of, 

Causes^ § 63 
Parties, § 64, pp. 79-^ 


Amount in controversy—Continued, 

J urisdiction—^Oontinued, 

Judgment, waiver of excess, § 68, p. 90 
Limited Jurisdictlon, courts of, § 50 
Liquidated damages as controlling, § 53, n. 
69 

Mandamus, § 52, p. 60, n. 57 
Mistake made in settlng up cLiim as affect¬ 
ing, § 55 

Municipal courts, City of New York, § 279, p. 
498 

Petition as required to set forth, § 69, p. 91 
Plea in bar as affecting, § 67 
Pleading, § 69, pp. 90-1C3 
Large demand, § 53 
Possessory actions, § 52, p. C9 
Prayer for judgment as sufficiently showing, 
§ 69, p. 94 
Presumptions, § 56 
Probate matters, § 52, p. 59 
Proof, § 09, pp. 90-1C3 
Protest fees as included, § 54 
Quietlng title, post 
Real amount goveming, § 53 
Receivership, § 57, p. 71 
Reconvention, plea in as affecting, § 66, p. 
83 

Reduction, 

Amendment of pleading showing, § 69, 
p. 99 

As defeating Jurisdlction, § 68, pp. 86-90 
Remittitur as affecting, 

Missouri, § 409, p. 672 
Remittitur after judgment, § 68, p. 87, 
n. 9 

Replevin, §§ 53, 54 

Sequestratlon proceedlng, § 52, p. 60, n. 59 
Setoflf or counterclaim as affecting, § 66, pp. 

‘ 83-86 

Special damages, demand of as included in 
determining, § 61 

Specific performance, § 52, p. 59, n. 54 
Splitting demands or causes of action, § 65 
State actions, § 51 
Stockholders*, 

Action, § 57, p. 71 
Liability, § 53, n. 70 
Summary proceedings, § 52, p. 58 
Summons as sufficiently showing, § 69, p. 91 
Superior courts, § 51 
Supreme court, post 
Supreme court of appeals, 

Virginia, § 471 
West Virginia, § 478 

Tax cases or proceedlng, § 52, p. 69; § 64 

Tender as affecting, § 68, p. 87 

Time as of which determined, § 54 

Tort actions, § 52, p. 58 

Transfer of causes as affecting, § 50 

Triple damages as included in determining, 

§ 54, n. 79 

Value of property, § 57, pp. 68-72 

Verdict in excess, § 68, p. 90 

Waiver as affecting, § p. 88 

Waiver of objections, § 109, p. 166, n. 74 

Workmen’s compensation cases, pleading of, 

§ 69, p. 102 
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Amount in controversy—Continned, 

Transfer of causes, 

Conelusiveness of determination as to 
amount in controversy, | 517, p. 787, n. 
76 

Court not having jurisdiction up to amount 
demanded to court having such jurisdic¬ 
tion, § 50 

Bight as dependent on amount in controver¬ 
sy, § 500 

Analogy, doubtful doctrine extended by resort to in 
respect to precedents, § 183, p. 298 
Ancillary jurisdiction, § pp. 130-139 
Appellate courts, ^ 311, 313 
Probate courts, § 301, p. 540; § 304 
Supreme Court, Oklahoma, § 441, p. 697 
Ancillary proceediiigs, federal courts, enjoining pro- 
ceedings in state court affecting decree, § 543, 
p. 840, n. 96 

Annulment of judgment or decree. Judgment or de¬ 
cree, post 

Anonymous opinion, delivery by member of court of 
civil appeals, § 222, p. 415, n. 43 
Answer, 

Jurisdiction, objection, § 112, p. 172 
Waiver, § 109, p. 167 

MunicipaJ court of Ohicago, § 260, p. 470 
Antecedent case, precedents requiring, § 186, p. 297, 
n. 48 

Anti trust laws, federal courts, exclusive jurisdic¬ 
tion under, § 525, p. 793 
Appeal and error, 

See, also, Eeview, post 

Abolition of inferior court as aflPecting appeal, § 
135, p. 206 

Arguments, rule of court as applying to, § 172, 
p. 274 

Case on appeal, municipal courts, City of New 
York, § 279, p. 515 

City court of City of New York, § 279, p. 497 
Decision as affecting right of appeal, § 181, p. 291 
Delay in prosecuting appeal, damages, § 354 
• Dismissal, 

Louisiana, § 377, p. 616 

Ruling on motion as law of case, § 195, p. 340 
Docketing transcript or record, rule of court as 
applying to, § 172, p. 274 
Jurisdiction, 

Amount in controversy, § 51 
Waiver of objections by appealing, § 109, p. 
165 

Law of case. 

Opinion d^ivered on former appeal, f 195, p. 
330 

Ruling on motion to dlsmiss appfeal, § 195, p. 
340 

Legal existence of trial court as entitled to be 
raised, § 146 » 

Municipal courts, post 
Notice of appeal, post 
Perpetuation of error, post 
Precedents, effect of appeal from decision, § 191 
Presumptions on, municipal court of Ohicago, § 
260, p. 473, n. 8 
Record, 

Amendment after appeal taken, § 234 
Municipal courts, City of New York, § 279, 
p. 516 


Appeal awi error—Continiied, 

Rules of praetice and procedure, application, § 
172, p. 272 

Statutory provisions, Supreme Court, Illinois, § 
353 

Supervisory powers of appellate court exercised 
by, § 312 

Supreme Court rules relating to, lower court 
as without authority to disregard, § 178, p. 
283, n. 15 

Time for appeal, municipal courts, § 279, p. 516 
Transfer of causes, post 
Appeals, court of. Court of Appeals, i)ost 
Appearance, 

Municipal court, 

Ohicago, § 260, p. 468 

City of New York, § 279, p. 505^ 

Notice of, rules of praetice and procedure as 
applicable, § 172, p. 266 

Presumptions, jurisdictional purposes, § 96, p. 151 
Probate court proceedings, waiver of notice to 
parties, § 306 

Appearance term, defined, § 147 
Appellate courts, 

Adoption of opinion of lower court, § 219 
Ancillary jurisdiction, §§ 311, 313 
Annulment of judgment or decree, § 501, p. 765 
Appeals from appellate courts in Illinois, § 362 
Certiorari, legislatlve power to control review of 
proceedings by, § 129, p. 193, n. 26 
Concurrent jurisdiction, effect of giving to lower 
court, § 488 

' Constitutional questions, 

• Jurisdiction of appeal Involving in Illinois, 
§ 356, p. 597 

Jurisdiction to detennine In Indiana, § 366 
County courts as, § 490, p. 733 
Exercise of jurisdiction, § 312 
Final decree in Illinois, § 332 
Final jurisdiction in Indiana, § 366 
Incidental jurisdiction, §§ 311, 313 
Jurisdiction in, 

Illinois, § 354 

Municipal ordlnances, appeal involving 
validity, § 356, p. 593 
Indiana, § 366 

Law of case, doctrine applied to, § 195, p. 333 
Law questions, legislative power to control re¬ 
view of, § 129, p. 195 
Mandamus, § 312 

Manner of exercise of jurisdiction, § 312 
Modlflcatlon of judgment or decree, § 501, p. 765 
Municipal ordinances, jurisdiction of appeal in¬ 
volving validity, Illinois, § 356, p. 593 
Nature of jurisdiction, § 311 
Opinions, generally, post 
Original jurisdiction, § 311 

Legislative power to grant, § 129, p. 195 ^ 
Presence of ali judges as essential, § 183, p. 295 
‘ Revisory powers, Tennessee, § 456 
Rules of praetice and procedure, 

Construction, § 177, p. 281 
Promulgation for lower court, § 170, p. 265 
Trial court as not authorized to make, § 170, 
' p. 264 

Source of jurisdiction, § 311 
Ultimate judicial power, § 129, p. 196 
Vacation of judgment or decree, § 501, p. 765 
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Appellate jurisdiction, 

See, also, Appellate jurisdiction, courts of, 
post 

Abolition of inferior coUrt as aflfecting, § 135, p.' 
206 

Alteration, leglslatlve power, $ 129, p. 193 
Circuit courts, post 
Common pleas coui^ts, post 

Consent to original jurisdiction, efPect, § 85, p. 
131 

Constltutional provisions, legislative power to al¬ 
ter, control or regulate, § 129, pp. 103-198 
Coiinty courts, post 
Coiiit of appeals, post 

Courts of appellate jurisdiction. Appellate ju¬ 
risdiction, courts of, post 
Dediied, § 17 
District courts, post 

Enlarging, legislative power, § 129, p. 193 

Legislative power in respect to, § 129, pp. 193-198 

Xjimiting, § 129, p. 193 

Miinicipal courts, post 

OiT>hans’ courts, post 

Superior courts, post 

Supi-eme Court, post 

Appellate jurisdiction, courts of, §§ 311-485, pp. 562- 
730 

Alabama, §§ 314^17 

Arizona, § 318 

Arkansas, §§ 319-321 

California, §§ 322--325, pp. 568-673 

Colorado, §§ 326-^329 

Couneeticut, § 330 

Defined, § 3 

Delaware, §§ 333-335 

Florida, §§ 336-338, pp. 576-579 

Georgia, §§ 339-348, pp. 579-687 

Idaho, §§ 349-351 

Illinois, §§ 352-364, pp. 588-606 

Iiidiaiia, §§ 364r-3G8, pp. 606-610 

lowa, § 3G9 

Kansas, §§ 370-373 

Kentucky, f§ 374-376 

Louisiana, |§ 377-383, pp, 614-634 

Maine, § ^4 

Maryland, §§ 385-387 

MassachusettS, |§ 388-390 

Mlchigan, §§ 391-393 

Minnesota, § 394 

Mississippi, §§ 397-399 

Missouri, §§ 400-413, pp. 641-676 

Montana, §§ 414^16, pp. 676-680 

Nebraska, §§ 417-419 

Nevada, §| 420-422 

New Hampshire, § 423 

New Jersey, §§ 424-426 

New Mexlco, f 427 

New York, §§ 428-430, pp, 684^ 

Nortk Carolina, §§ 431-433 
Nortk Dakota, §§ 434-436, pp. 689-692 
Ohio, §§ 437-440, pp. 692-695 
Oklalioma, § 441, pp. 695-698 
Oregon, §§ 442-444 

Penusylvania, §§ 445-448, pp. 699-702 
Rhodo Island, § 449 
South Carolina, §§ 450-452 
Soulh Dakota, 453-455 


Appellate jurisdiction, courts of*—Continued, 
Tennessee, §§ 456-459, pp. 705-708 
Texas, §§ 460-463, pp. 708-721 
Utah, S§ 464-466 
Vennont, §§ 467-469 
Virginia, §§ 470-473 
Washington, §§ 474-476 
West Virginia, §§ 477-479 
Wisconsin, §§ 480-482, pp. 726-729 
Wyoming^ §§ 483-485 
Appointment, 

Attendants and assistants, § 142, i). 219 
Interpreters, § 141 
Probation officers, § 143 
Approval, bond of officers, § 140 
Arbitrariness, rules of practlce and procedure, 8 170, 

p. 261 

Arbitratlon, 

Deflnition of court of arbitratlon, § 11, p. 26, n- 
77 

Jurisdiction, 

Consent, § 85, p. 134, n. 90 
Courts of mediation and arbitratlon, Michi- 
gan, § 2G9 

Arbitratlon and award, opinion of commlssion of as 
precedent, § 208 
Arguments, 

Opinions, precedents as not resultlng, •§ 190, pu 
313 

Rules of practice and procedure as applicable to 
argument of counsel, | 172, p. 209 

Arrest, 

Foreign state, jurisdiction of inquiry into cause, 
§549 

Municipal courts, City of New York, § 279, p. 60T 
Probation officers, authority to make, § 143 
Assault and battery, jurisdiction, 

Actions for assault and battery, § 42 

City court, New York, $ 279, pp. 492, 494, n. 
11,91 

Municipal courts, City of New York, § 279, 
p. 501 

Assessments, exclusive jurisdiction in proceedlngs re- 
lating to, § 491 
Assignment, 

Cases, departments or divisions, § 137, p. 210 
Judges, § 168 

Assignment for benefit of creditors, concurrent juris¬ 
diction, 

Federal courts, § 526, p. 798. 

Priority and retention of jurisdiction, § 492, p. 
750 

Assistants. Attendants and assistants, post 
Assistants, court of, defined, § 11, p. 25, n. 79 
Attachment, 

Appellate court, jurisdiction of appeal, Illinois, 
§354 

City courts, jurisdiction, City of New York, § 279, 
p. 495 

County courts, jurisdiction, Texas^ § 290 
Judgment or decree, jurisdiction as not depend¬ 
ent on amount in controversy, § 52, p. 68, 
n. 39 

Municipal courts, jurisdiction, 

Chicago, § 2^, p. 468, n. 61 
City of New York, § 279, p. 507 

Actions on attachment bonds, § 279, p. 
501 
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Attachmeiit--<k>ntiniied, 

Bules of practice and procedure as applicable, § 
172, p. 266 

Attendants and asslstants, 

See, also, OflBcers, post 
Appointment, § 142, pp. 219, 220 
Authority, f 142, p. 220 
Change of eompensation, § 142, p. 223 
CJompensation, § 142, p. 221 

Acceptance of less than legal eompensation, 
§ 142, p. 223 
Duties, § 142, p. 220 
Bligibility, § 142, p. 218 
Bmergency appointment, § 142, p. 220 
Bmployees, attendants or assistants as, § 142, p. 
218 

Bstoppel, acceptance of less than legal compensa- 
tion, § 142, p. 223 
Interpreters as attendants, § 141 
Liability, § 142, p. 220 
Mileage recoverable, % 142, p, 223 
Negligence, liability for damages resulting from, 
§ 142, p. 221 

Qnalifications, § 142, p. 218 

Bemoval, § 142, p. 220 

Resident requirements, § 142, p. 218 

SheriflPs, duty of summoning, § 142, p. 221, n. 83 

Status, § 142, p. 218 

Tenure, § 142, p. 220 

Traveling expenses as allowable, § 142, p. 223 
Wrongful suspension, eompensation as reeover- 
able, § 142, p. 222 

Attbrney general, oplnlons of as precedents, § 208, n. 
95 

Attomeys, 

Bees, 

Amount in controversy as including for ju- 
risdictional purposes, § 59 
Louisiona, § 381, p. 627, n. 4. 

Precedents, former decisions fixing, § 212 
Probate courts, power to allow, § 301, p. 541, 
n. 57 

Lien, eity court of City of New York, § 279, p. 
404, n. 12 

Misconduct, Supreme Court jurisdiction in mat- 
ters touehing, Louisiana, § 378, p. 619 
Bule of court respecting, uniformity, § 170, p. 264 
Bules of practice and procedure, notice of, § 170, 
p. 261; §176, p. 280 

Withdrawal of papers from files, restoration, § 
228, p. 429 

Auditores report, objections and ezceptions, 

Probate court, § 308, p. 555 

Bules of practice and procedure as applicable, § 
172, p. 269 

Autbentication, records or minutes, § 226, p. 420 
Authority, 

See, also, Jurisdiction, post 
Attendants and assistants, § 142, p. 220 
New or superseding court, § 135, p. 206 
Notice of limits, court as bound to take, § 114 
Probation ofQcers, § 143 
Scope, § 86 
Special term, § 160 
Superseded court, § 135, p. 207 
Tenos ot grant as determlning, § 128 
Terrltorial limits, § 91 


Authority—Contlnued, 

Transfer from one court to another, effect of, § 
135, p. 206 

Automatic expiration of term, federal court, § 161 
Bailiffs, 

Attendance on court, § 142, p. 221, n. 82 
Status as court ofiicers, § 142, p. 218, n. 51 
Bankruptcy, 

Federal courts, 

Exclusive jurisdiction, § 525, p. 703 
Precedents, federal court decisions as con- 
trolling, § 206, p. 372 

Beferee in as not included within term, § 1, p. 17 
State courts, jurisdiction of actions connected 
• with, § 526, p. 797 

Banks and banking, liquidatlon proceedJngs, state 
court*s jurisdiction as disabling federal court 
from foreclosing mortgage and ordering sale 
of property, § 533, p. 821, n. 61 
Bar, plea in, amount in controversy for jurisdictional 
purposes as aflPected by, § 67 
Bastardy, jurisdiction, amount In controversy as af- 
fecting, § 52, p. 59 

Benefits, retirement, probation oflScers, § 143 
Bias, interpreters, § 141 
Bili of exceptions, 

Amendment, § 232, p. 435, n. 66 
Temporary withdrawal from files, § 228, p. 428 
Terms, extension for purpose of settllng and 
signing, § 152, p. 235 

Bili of partlculars, 

Jurisdiction, waiver of objections by calling for, 
§ 109, p. 167, n. 85 
Municipal courts, 

Chicago, § 260, p. 470 
City of New York, § 279, p. 506 
Transfer of causes, demand for bili as waiver of 
rlght, § 506 

Bili of review, supervisory powers of appellate court 
exercised by, § 312 
Bilis and notes, 

Attorney*s fees, amount in controversy as in¬ 
cluding for jurisdictional purposes, § 59 
Jurisdiction of action on, amount in controversy 
as affected by plea in bar, § 07 
Bilis of lading, precedents, state courts as bound 
by Interstate Oommerce Commissiones interpreta- 
tion of, § 208 

Blue Sky Law proceedings, municipal court of Chi¬ 
cago, jurisdiction of, § 260, p. 468, n. 61 
Board of tax appeals, precedents, decisions of, § 208 
Body exeeution, municipal courts, City of New York, 
§ 279, p. 513 
Bonds, 

Amount in controversy for jurisdictional pur¬ 
poses in actions on, § 62 
Jurisdiction of actions on, 

Amount in controversy, § 62 
District courts» Texas, § 290 
Ofiicers, § 140 

. Belease of sureties on, order for in vacation, § 
167 

Transfer of causes, § 512 

Borough courts, original jurisdiction, Ooimecticut, § 
255 

Boundaries, 

Stare decisis, doctrine as applicable to location 
of, § 212, n. 45 
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Boundaries—Continued, 

Supreme Court, jurlsdlction of appeal involving 
lines, Illinois, § 357, p. 600 

Branches, 

Proceedings in, independency, § 137, p. 212 
Slmultaneous tenns where having, § 154 
Vacatlng or setting aside order made by another 
branch or department, § 501, p. 767 
Breach of eontract, municipal courts, jurisdiction 
of actions for, City of New York, § 279, p. 501 
Briefs, 

Rule of court, application to, § 172, p. 274 
Rules of practice and procedure as applicable to, 
§ 172, p. 2G7 

Bulk sales, municipal courts, jurisdiction of creditor*s 
action, City of New York, § 279, p. 502, n. 6 
Burden of proof, 

Abolition, § 123, n. 48 
Jurisdiction, § 112, p. 172 

Amount in controversy, § 69, p. 101 
Louislana, § 381, p. 631, n. 20 
Municipal court of Chicago, § 260, p. 470 
Probate proceeding, § 307 
Business of court, 

Expenses necessary to carry on, power to Incur, 
§14 

Rules of practice to facilitate, § 170, p. 264 
Calendars and calendar practice, 

Adjournment of session as carrying calendar mat> 
ters, § 163 
City courts, 

City bf New York, § 279, p. 496 
New York, § 279, p. 490, n. 80 
Municipal courts, City of New York, § 279, p. 508 
Rules of practice and procedure, application, § 
172, p. 260 

Call, 

Adjournment of term subject to, § 152, p. 240 
Special term, suflaiciency, § 159 
Canadian statute, decisions by Canadian court con- 
struing as binding on American court required 
to aM)ly such statute, § 207, n. 82 
Canals, 

Nuisance as created by, federal courts as having 
exclusi ve jurisdiction, § 525, p. 795 
Ovei-flow, actions for injuries to barges from as 
local in nature, § 39, n. 47 

Cancellation of Instruments, jurisdiction of • actions, 
Amount in controversy, § 57, p. 71 
Inclusion of attorney’s fees, § 59 
Courts of inferior or limited jurisdiction, § 247, p. 
451 

Municipal courts, City of New York, § 279, p. 502 
Probate courts, § 302, p. 543, n. 67 
Capias ad satisfaciendum, rules of practice and pro¬ 
cedure as applicable to issuance of, § 172, p. 270 
Capital felonies, appeal in cases of conviction, juris¬ 
diction, Georgia, § 340 

Capricious laws, delegated power with respect to 
courts exercised by, § 127 

Case on appeal, municipal courts, City of New York, 
§ 279, p. 515 

Case stated. Supreme Court, jurisdiction of questione 
arislng on, Massadbiusetts, § 389 
Cassation, courts of as Included within term, f 1, p. 
18 


Certified questions, 

Court of appeals, 

Alabama, § 317 
Georgia, § 348 

Divided court, Georgia, § 348 

Precedent, answer to as, § 197, p. 346, n. 1 

Supreme Court, 

Georgia, §§ 340, 348 

Louisiana, § 378, p. 621 

Rhode Island, § 449 

Texas, § 461, p. 711; § 462, p. 717 

Certiorari, 

Appellate courts, legislative power to control re- 
view by, § 129, p. 193, n. 20 
Circuit courts. 

Florida. § 338 
Michigan, •§ 393 
South Dakota, § 455 
West Virginia, § 479 
Court of appeals, 

Louisiana, § 379, p. 624 
Maryland, § 386 
Missouri, § 402 

Quashing judgment, § 401, p. 644 
Court of criminal appeals, Texas, § 463 
District courts, 

Idaho, § 259 
New Mexico, § 427 

Precedents, refusal to review deeision by as not 
afflrmance thereof, f 198, p. 350 
Rules of practice and procedure as applicable to 
petition, § 172, p. 266 
Superior courts, 

Califomia, § 325 
Ilelaware, § 335 
Georgia, § 342 
Pennsylvania, § 447 

Supervisory powers of appellate courts exer¬ 
cised by writ of, § 312 
Supreme Court, 

Arizona, § 318 
Arkansas, § 320 
Califomia, § 323, p. 569 
Colorado, § 327 
Florida, | 337, p. 576 
Idaho, § 350 
Illinois, § 353 
lowa, § 369, n. 55 
Louisiana, § 378, p. 620 
Missouri, § 401, p. 643 
Montana, § 415, p. 676 
Nevada, § 421 
New Jersey, § 426 
North Dakota, § 435 
Oklahoma, § 441, p. 696 
Pennsylvania, § 446, p. 699 
South Carolina, § 451 
South Dakota, § 464 
Tennessee, § 457 
Utah, § 466 
Washington, § 475 
^ Wisconsin, § 481, p. 727 

Wyoming, § 484 

Chamber of commerce, court of arbitration for, de- 
flned, § 11, p. 25, n. 78 
Chambers, 

Adjournment of trial to in another county, § 164 
Am^dment or correction of ^ record in, $ 234 
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Chambers—Continued, 

Special term, jurisdiction in respect to acts au- 
therized in chambers, § 160 
Vacation as used intercbangeably, § 167 
Chancery. Bquity, post 
Cbancery courts, 

Concurrent jurisdiction, § 490, p. 735, n. 35 
Constitutional and statutory provisions, § 
490, p. 741 

Exclusi ve jurisdiction, constitutional and statu< 
tory provisions, § 490, p. 741 
Jurisdiction in Tennessee, | 289 
Original jurisdiction, New Jersey, § 277 
Probate courts, practice according to, § 305 
Probate jurisdiction, § 299 
Change, 

Name, efPect, § 138 
Precedents, post 
Change of venue. 

Concurrent Jurisdiction, § 501, p. 767 
DMsion, § 137, p. 212, n. 54 
Mandamus comp^ling. Supreme Court, Wiscon- 
sin, § 481, p. 727, n. 43 

Municipal courts, City of New Xork, § 279, p. 
504 

Restoration of jurisdiction by consent, § 85, p. 
133, n. 80 

Rules of practice and procedure as applicable, § 
172, p. 267 

Charters, municipalities, city, municipal or police 
court established by, § 131 
Chief justice, assignment of judges by, § 168 
Children, Supreme Court, appellate jurisdiction of 
suits involving legitimacy and custody, Louisiana, 
S 378, p. 617 
Children’s courts, 

Exdusive or concurrent jurisdiction, constitution¬ 
al and statutory provisions, § 490, p, 741 
Limited jurisdiction, New York, § 279, p. 518 
Choses in aetion, jurisdiction of actions on, § 43, p. 

51, n. 79 
Circuit courts, 

Appeals from, appellate court jurisdiction, Il¬ 
linois^ § 354 
Appellate jurisdiction, 

Alabama, § 317 
Arkansas, § 321 
Florida, § 338 
Illinois, § 355 
Indiana, § 367 
Kentucky, § 376 
Maryland, § 387 
Michigan, § 393 
Mississippi, § 399 
Missouri, § 403 
New Jersey, § 426 
Oregon, § 444 
South Dakota, § 455 
Tennessee, § 456 
Virginia, § 473 
West Virginia, § 479 
Wisconsin, § 482 

Assigximent of causes, directory provisions, § 168 
Certiorari, ante 
Concurrent jurisdiction, 

Illinois, § 260, p. 467 
Probate courts, § 490, p. 734 
Ooupty Seat,, holding at, § 165 


Circuit courts—Continued, 

Exdusive jurisdiction, constitutional and statu¬ 
tory provisions, § 490, p. 741 
Habeas corpus, South Dakota, § 465 
Injunction, South Dakota, § 455 
Jurisdiction, § 11, p. 22 
Appellate jurisdiction, 

Alabama, § 317 
Arkansas, § 321 
Florida, § 338 
Illinois, § 355 
Indiana, § 367 
Kentucky, § 376 
Maryland, § 387 
Michigan, § 393 
Mississippi, § 399 
Missouri, § 403 
New Jersey, § 426 
Oregon, § 444 
South Dakota, § 455 
Tennessee, § 456 
Virginia. § 473 
West Virginia, § 479 
Wisconsin, § 482 
Concurrent jurisdiction, 

Illinois, § 260, p. 467 
Probate courts, § 490, p. 734 
Exdusive Jurisdiction, constitutional and 
statutory provisions, § 490, p. 741 
Original jurisdiction, 

Alabama, § 250 
Arkansas, § 252 
Florida, § 257 
Illinois, § 260, p. 466 
Indiana, § 261 
Kentud^, § 264 
'Maryland, § 267 
Michigan, § 269 
Mississippi, § 271 
Missouri, § 272 
Oregon, § 284 
Wisconsin, § 296 
Probate jurisdiction, § 299 
Prohibition, jurisdiction to Issue writs of, 
Kentucky, § 376 
South Carolina, § 287 
South Dakota, § 288 

Appellate jurisdiction, § 455 
Special jurisdiction, Illinois, § 260, p. 466 
Supervisory jurisdiction, 

Michigan, § 893 
Missouri, § 403 
Oregon, § 444 
West Virginia, § 479 i 
Tennessee, § 289 

Appellate jurisdiction, § 456 
Virginia, § 293 

Appellate jurisdiction, § 473 
West Virginia, § 295 

Appellate jurisdiction, § 479 
Mand^us, i)ost 
Original jurisdiction, 

Alabama, $ 250 
Arkansas, § 252 
Florida, § 257 
Illinois, § 260, p. 466 
Indiana, § 261 . 

Kentucky, §264* 

Maryland, § 267 
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Circuit eourts—Coiitinued, 

Original jurlsdiction“-Continued, 

Michigan, § 269 
Misslesippi, § 271 
Missouri, § 272 
Oregon, § 284 
Wisconsiii, § 296 

Original writs, South Dakota, § 455 
Probate jurisdiction, § 299 
Procedure and proceedings, 

Virginia, § 293 
Wisconsin, § 296 
Prohihition, 

Jurisdiction to issue writs, Kentucky, § 376 
West Virginia, § 479 
Quo warranto, South Dakota, § 456 
Remedial writs, South Dakota, § 465 
Review, 

South Dakota, § 288 
Tennessee, § 289 

Special Jurisdiction, Illinois, § 260, p. 466 
Suitable quarters, diity to provide, § 166 
Supervisory Jurisdiction, 

Michigan, § 393 
Missouri, § 403 
Oregon, § 444 
West Virginia, § 479 

Circuits, 

Divlslon of state, § 136 
Leglslative power, § 136 
Reapportionment, § 136, n. 26 
Citizenship, precedents, federal court decisions as 
controlling in matters relating to, § 206, p. 373 
City council, term as including, § 1, p. 17 
City eourts, 

See, also, Municipal eourts, post 
Abolishment, leglslative power, § 131 
Accounting, Jurisdiction, City of New York, § 
279, p. 495 

Adjoumment of term, power of Judge, § 152, p. 
237 

Appeal and error. 

Appellate court Jurisdiction, appeals from 
City eourts, Illinois, § 354 
City court of City of New York, § 279, p. 497 
Appellate Jurisdiction, Georgia, § 343 
Attachment, Jurisdiction of, City of New York, 

’ § 279, p. 495 

Attorney*s lien, Jurisdiction to enforce, city court 
of City of New York, § 279, p. 494, n. 12 
Calendar practice, 

City of New York, § 279, p. 496 
New York, § 279, p. 490, n. 80 
Commencement of action, New York, § 279, p. 
490, n. 80 

Ooncurrent Jurisdiction, constitutional and stat- 
utory provisions, § 490, p. 742 
Consolidation of actions, city court of City of 
New York, § 279, p. 494, n. 10 
Criminal Jurisdiction, legislative power to give, § 
131, n. 91 

Declaratory relief, city court of City of New 
York, § 279, p. 494 

Depositions, New York, § 279, p. 490, n. 80 
Equitable Jurisdiction, Georgia, § 250, p. 462 
Equitablc i*ellqf, City epurt of City of New York, 
§ ?79, p. 494 

Establishment, t legiqlatlve powqr, § 131 


City eourts—Continued, 

Ezamination before trial, Jurisdiction to order, 
New York, § 279, p. 490, n. 80 
Exclusi ve Jurisdiction, constitutional and statu- 
tory provisions, § 490, p. 742 
Exeeution, City of New York, § 279, p. 497 
Poreign corporations» Jurisdiction of actions by 
or against, City of New York, § 279, p. 495 
Interpleader, Jurisdiction, 

City of New York, § 279, p. 496 
New York, § 279, p. 490, n. 80 
Judgment or decree^ City of New York, § 279, 
p. 497 

Jurisdiction, 

Accounting, City of New York, § 279, p. 495 
Appellate Jurisdiction, Georgia, § 343 
Attachment, City of New York, § 279, p. 495 
Attorney*s lien, enforcement, City of New 
York. § 279, p. 494, n. 12 
Concurrent Jurisdiction, constitutional and 
statutory provisions, § 490, p. 742 
Criminal Jurisdiction, leglslative power to 
give, § 131, n. 91 

Equitable Jurisdiction, Georgia, § 250, p. 462 
Examination before trial, Jurisdiction to or¬ 
der, New York, § 279, p. 490, n. 80 
Bxcluslve Jurisdiction, constitutional and 
statutory provisions, § 490, p. 742 
Foreign corporations, actions by or against, 
City of New York, § 279, p. 495 
Interpleader, 

City of New York, § 279, p. 498 
New York. § 279, p. 490, n. 80 
Limited Jurisdiction, 

City of New York, § 279, p. 493 
Illinois, § 260 
Kentucky, § 264 
Louisiana, § 265 
New York, § 279, p. 489 

Mandamus, City of New York, § 279, p. 495 
Marine causes, City of New York, § 279, p. 
494 

Michigan, § 269 

Mistrial, Jurisdiction to declare, City of New 
York, § 279, p. 497, n. 34 
Nonresidents, Jurisdiction over, New York, 
§ 279, p. 490, n. 80 
Oklahoma, § 283 
Original Jurisdiction, 

Connecticut, § 255 
Georgia, § 258, p. 460 
Illinois, § 260, ix 467 
Indiana, § 261 
Kansas, § 263 
Maryland, § 267 

Summary proceedings, Jurisdiction of, New 
York, § 279, p. 490, n. 80 
Tennessee, §.289 
Territoria! Jurisdiction, 

City of New York, § 279, p. 493 
New York, § 279, p. 492, n. 91 
Trespass, City of New York, § 279, p. 494, n. 9 
Utah, § 29i 
Virginia, § 293 
Limited Jurisdiction, 

City of New York, § 279, p. 493 
Illinois, § 260, p. 467 
Indiana, { 261 
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City courts—Continued, 

Limited jurisdiction—Continued, 

Kentucky, § 264 
Louisiana, § 265 
New York, § 279,,p. 489 

Mandamus, jurisdiction, City of New York, § 
279, p. 495 

Marine causes, jurisdiction of, City of New 
York, § 279, p. 494 

Mistrial, jurisdiction to declare, City of New 
York, § 270, p. 497, n. 34 
Motions, City of New York, § 279, p. 496 
Nonresidents, jurisdiction over, New York, § 279, 
p. 490, n. 80 
Original jurisdiction, 

Connectieut, § 255 
Georgia, § 258, p. 460 
Illinois, § 260, p. 467 
Indiana, § 261 
Kansas, § 2G3 
Maryland, § 237 
Procedure?, Utah, § 291 
Process, New York, § 279, p. 492, n. 91 
Review, Utah, § 291 

Summary proceedings, jurisdiction of, New York, 
§ 279. p. 490, n. 80 
Territorial jurisdiction, 

City of New York, § 279, p. 493 
New York, | 279, p. 492, n. 91 
Trespass, jurisdiction of, City of New York, § 
279, p. 494, n. 9 

Uniformity, constitutional requirements, § 131, n. 
86 

Verdlcts, City of New York, § 279, p. 497 
Civil aetlons, Actions, ante 

Civil appealSi courts of. Courts of civil appeals, 
post 

Civil courts. 

Concurrent jurisdiction, offenses trlable before 
courts martial, § 556 
Defined, J 6 

Precedents, decisions as binding on criminal 
courts, § 202 

Civil courts of record, original jurisdiction. Florida, 
§257 

Civil jurisdiction, Jurisdiction, post 
Civil law, precedents under, § 186, p. 301 
Civil rigbts, district courts, jurisdiction of suits in- 
volvlng Louisiana, § 380, n. 93 
Civil seiwice, attendants and assistants» application 
of statutes and rules -to, § 142, p. 219 
Classification, terms or sessions, § 147 
Clayton Act, state courts, concurrent jurisdiction of 
cases arising under, § 526, p. 801 
Clerlcal errors or misprisions, 

Decisions, precedents as afPected by, § 193, p. 

324, n. 63 
Records, post 
Clerks, 

A^oumment of term, power in respect to, | 152, 
p. 237 

Oourt of record, § 5 
Records, 

Probate courts, § 310 

Rules of practice and procedure as applicable 
to, § 172, p. 270 
Term as including, f 1, p. 17 


Cloud on tltle, Jurisdiction in actto-n to remove, 
Amount in controversy, § 67, p. 68 
Inferior courts or courts of limited jurisdiction 
§ 247, p. 451 
Collateral attack, 

Amended records, § 236 

City court judgment, New York, § 279, p. 492. 
n. 91 

Jurisdiction, § 34 

Detemination of jurisdictional questions, § 
115 

Record recitals as to jurisdictional facts, § 
101 

Probate courts, orders and decrees of, § 309, p. 
559 

Record of court, § 237, p. 443 
Collateral impeachment, de facto courts, § 146 
Collector of customs, bond, concurrent jurisdiction of 
state courts of action on, § 626, p. 807 
Collusi ve dlvorce, waiver of notice in, jurisdiction 
as conferred by, § 85, p. 134, n. 91 
Collusive proceedings, concurrent jurisdiction of state 
and federal courts, prlority and retention of ju¬ 
risdiction, § 529, p. 815 
Oomity, 

Concurrent jurisdiction, 

Application of doctrine to prevent conflict be- 
tween state and federal courts with con¬ 
current jurisdiction, § 528 
Courts of different States or countries, § 645, 
p. 850 

Prlority of Jurisdiction resting on doctrine, § 
492, p. 747 

Property in custody of court of other state 
or country, § 560 

Refusal to take jurisdiction of cause while 
similar suit is pending in another juris- 
diction, § 548 

State and federal courts, § 522 
Constitutional rigbts, rules of as required to 
give way to, § 529, p. 815 

Construction of constitutions or statutes of otk- 
er States, § 545, p. 854 
Precedents, § 204, p. 359 

Courtesy and good will, rigbt as matter of, § 
645, p. 851 

Enjoinlng enforcement of execution issued out of 
another court, principies of as forbidding, § 
500, n. 11 

Poreign countries, foUowing interpretation of 
tribunals of under rule of comity, § 207 
Poreign laws, principle used to explain courfs 
taking of jurisdiction or rejecting as to mat- 
ters involving, § 645, pp. 860-854 
Full faitb and credit under federal constitution 
distinguisbed, § 545, p. 851 
Injunction, violatdon of as not permitted as mat¬ 
ter of, § 654 
Jurisdiction, 

Assumed under rule of comity, § 70, p. 103 
Concurrent jurisdiction, 

Application of doctrine to prevent coii- 
flicts between state and federal 
courts of concurrent jurisdiction, § 
528 

Courts of different States or countries, § 
546, p. 850 

Prlority of jurisdiction resting on doc¬ 
trine, S 492, p. 747 
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Comity—CJontinued, 

J urisdi ction—Continued, 

Concurrent jurisdiction—Continued, 

Property in custody of court of other 
state or country, § 550 
Eefusal to talce jurisdiction of cause 
whilo simiiar suit is pending in an- 
other jurisdiction, § 548 
State and federal courts, § 522 
Enforcement of judgment on ground of comi¬ 
ty, § 91, n. 77 

Mutuality implied, § 545, p. 852, n. 75 
PrecedentSi, 

Construction of constitution or statutes of 
other States, § 204, p. 3^9 
Doctrine as applicable, § 204, p. 355, n. 58 
Receivership, powor or authority of court ap- 
pointing as aflPected by principies of, § 555 
Reciprocity implied, § 545, p. 852, n. 75 
Stay of proceedings, i)endency of action in anoth- 
er state or country, § 548 
Texas coui*ts, § 290 

Transitory character of action, application of 
rule as dependent on, § 645, p. 852, n. 72 
Commencement of tenus, 

Adjoumed or extended term, § 152, p. 241 
Adjoumment of term at commencement of term, 
§ 152, p. 233 

Court in one county as terminatlng term In an- 
other county, § 151 

Commission to take testimony, municipal courts, City 
of New York, § 279, p. 507 
Commissioners, 

Courthouse distrlcts, powers of, § 166 
Opinlons of, conclnsiveness, § 222, p. 415 
Commissioners* courts, jurisdiction, 

Limited jurisdiction, post 
Original jurisdiction, Indiana, § 261 
Texas, § 290 

Commissioners of appeal, precedents, adoption of de- 
cision by court of last resort, § 197, p. 346 
Oommissions, legislative power with respect to, § 133 
Committing magistrate, status as court, § 1, p. 16, n. 
13 

Gommon law, 

Comity as matter of, § 545, p. 851 
Courts of law as administering justlce according 
to principies of, § 4 
Jurisdiction, 

Dednition of coiomon-law jurisdiction, § 15, 
p. 31 . 

Detennination of questlon at, § 112, p. 171 
Exercise according to rules, f ^ 

Probate courts, § 301, p. 538 

Investing with jurisdiction at, § 130 
Precedents, decisions, § 186, p. 301 
Probate courts, 

Investing with jurisdiction at, § 130 
Jurisdiction at, § 301, p. 538 
Offspring of, § 298 
Vacation, defined under, § 167 
Common pleas courts. 

Appellate jurisdiction, 

New Jersey, § 426 
Chio, § 440 
Pennsylvania, § 448 
Concurrent jurisdiction, 

Constitutional and statutory provisions, § 
490, p. 741 


Common pleas courts—Continued, 

Concurrent jurisdiction—Continued, 

Probate courts, § 490, p. 735 
Declaratory judgment act, exclusive Jurisdiction 
under, § 490, p. 739, n. 55 
Equitable jurisdiction, Ohio, § 282 
Exclusive jurisdiction, 

Constitutional and statutory provisions, § 
490, p. 741 

Declaratory judgment act, § 490, p. 739, nt 55 
Jurisdiction, § 11, p. 22 
Appellate jurisdiction, 

New Jersey, § 426 
Ohio, § 440 
Pennsylvania, § 448 
Concurrent jurisdiction, 

Constitutional and statutory provisions, 
§ 490, p. 741 

Probate courts, § 490, p. 735 
Equitable jurisdiction, Ohio, § 282 
Exclusive jurisdiction, 

Constitutional and statutory provisions, 
§ 490, p. 741 

Declaratory judgment act, § 490, p. 739, 
n. 55 

Limited jurisdiction, Oklahoma, § 283 
Hichigan, § 269 
New Jersey, § 277 

Appellate jurisdiction, § 426 
Original jurisdiction, 

Arkansas, § 252 
Connecticut, § 255 
Delaware, § 256 
Ohio, § 282 
Pennsylvania, § 285 
Rhode Island, § 286 
South Carolina, § 287 
West Virginia, § 295 
Limited jurisdiction, Oklahoma, § 283 
Original jurisdiction, 

Arkansas, § 252 
Connecticut, § 255 
Delaware, § 256 
Ohio, § 282 
Pennsylvania, § 285 

• Companion case, decision in as law of case, § 199, p. 

1 340 

, Compensation, 

Attendants and assistants, § 142, p. 221 
. Acceptance of less than legal compensation, 

§ 142, p. 223 
Interpreters, § 141 
OflOcers of court, § 140 
Probation ofiQcers, § 143 

Compensation hoard, term as not induding, § 1, p. 18 
Competency, interpreters, § 141 
Competent jurisdiction defined, § 22 
, Complete jurisdiction defined, § 21 
i Composite causes of action, amount in controversy, 

* joinder for jurisdictional purposes, § 63 
Compound interest, amount in controvei*sy, exclusion 
in determining amount for jurisdictional pur¬ 
poses, § 68, n. 90 
. Compromlse and settlement, 
j Jurisdiction as affected by, § 93, p. 145 
j Probate courts, § 301, p. 542 
: Time within which case is noted for settlement, 

’ rules of practice and procedure as applica¬ 

ble to, § 172, p. 270 
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Conciliation conrt deflned, § 11, p. 25, n. 82 
Ck>iLdlusiQiis of law, rules of practice and procedure as 
applicable to, § 172, p. 2G9 
Conclusiveness, 

Judgment or decree, probate courts, § 309, p. 659 
Jurlsdiction, 

Determination of Jurisdictional questione, § 
115 

Presumptions, § 98, p. 152 
Concurrent jurisdiction, |§ 486-556, pp. 730-882 
Abatement of nuisance, § 491 
Ancillary proceedings, priorlty and retention of 
jurisdiction attaching to, § 529, p. 809 
Appellate jurisdiction, legislative power to grant, 
§ 129, p. 195 

Arrest, inquiry into cause for detention in an- 
other state, § 549 

Chancery court, constitutional and statutory pro- 
visions, § 490, p. 741 
Ghange of venue, § 501, p. 767 
Children’s courts, constitutional and statutory 
provisions, § 490, p. 741 

Circuit court, constitutional and statutory pro¬ 
visions, § 490, p. 741 

City courts, constitutional and statutory provi¬ 
sions, § 490, p. 742 

Civil courts, offenses trlable before courts-mar- 
tial, § 556 
Comity, ante 

Common pleas courts, constitutional and statu¬ 
tory provisions, § 490, p. 741 
Conflict, avoidance of as pollcy of courts, § 493 
Congressional declaration in respect to state 
courts, § 125 

Constitutional questions, statutes of anotber 
. state, § 547 

Constructive possession of res as between state 
and federal courts, § 533, p. 819 
County court, constitutional and statutory provi¬ 
sions, § 490, p. 741 

Court of appeals, Louisiana, § 379, p. 622 
Court of commissioner,. constitutional and statu¬ 
tory provisions, § 490, p. 741 
Courts of civil appeals. Texas, § 462, p. 713, n. 26 
Courts of different States or countries, §§ 544- 
655, pp. 848-862 

Courts of same state, §§ 486-521, pp, 730-791 
Courts-martial, civil courts, § 556 • 

Criminal proceedings, retention of jurisdiction by 
court first acquiring, § 494 
Deflned, § 18 

Delegation of power to regulate, § 127 
Deposits in court, exclusive jurisdiction of court 
in whlch deposited, § 533, p. 820, n, 60 
Discretion as to grant of concurrent jurisdiction, 
§488 

District courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 
Blection of tribunal, § 489 

Courts of different States or countries, § 646 
State and federal courts, § 527 
Eminent domain proceedings, § 491 
Enforcement of judgment, courts of different 
States or countries, § 551 

Evidence, mlings on by court to be offered at 
trial h^d in court of coordinate jurisdiction, 
§493 


Concurrent jurisdiction—Continued, 

Bxecution, enjoining enforcement of by courts 
of concurrent jurisdiction, § 500 
Family courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 
Federal Courts, post 

Forcible entry and detainer, § 491, n. 96 
Grant, § 488 

Inadequacy to aflford necessary relief as war- 
ranting assumption of jurisdiction by an- 
other court, § 492, p. 743 
Injunction, post 

Interstate commerce, cases pertaining to, § 526, p. 
803 

Judicial sales, annulment, § 501, p. 767 
Justice of the peace, § 490, p. 732 
Juvenile courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 

Legislative power to confer, § 122, p. 185 
Appellate jurisdiction, § 129, p. 195 
Mechanics:* llens, enforcement of, § 491 
Munlcipal courts, constitutional and statutory 
provisions, § 490, p. 742 
Nuisance, abatement, § 491 

Ouster of jurisdiction of other court by grant 
of, § 488 

Patents, actlons r^ating to or involving, § 526, 
p. 804 

Pendency of actiqn in anotber state or country, 
effect of, § 548 

Personal injuries occurrlng on river or stream 
forming boundary between States, § 42 
Priorlty and retention of jurisdiction, 

Effect, § 492, pp. 745-755 
Federal courts, § 629, pp. 808-817 
State courts, § 520, pp. 808-817 
Priority of possession, state and federal courts, 
§ 533, p. 823 
Probate courts, post 

Process, Service of as essential for retention of 
jurisdiction by court first assuming, § 492, p. 
754 

Property in custody of law or court, § 495, pp, 
755-758 

Courts of different States or countries, § 550 
Interference by federal court with property 
in possession of state court, § 533, p. 820 
Quarter sessions, court of, constitutional and 
statutory provisions, § 490, p> 741 
Receivers, post 

Replevin, recovery of property against oflicer at¬ 
taching property, § 495, p. 758 
State and federal courts, §§ 522-543, pp. 791-648 
State court, §§ 526-528, pp. 797-808 
Congressional declaration, § 125 
Blection of tribunal, § 527 
Injunction against proceedings in federal 
court, § 542 

Priority and retention of jurisdiction, § 529, 
pp. 808-817 

Property in custody of another court, §§ 533- 
535, pp. 817-830 
Receivership, 

Actions by or against receiver, § 635 
Effect, § 534, pp. 823-828 
Statutory provisions, post 

Superior and Circuit courts, Illinois, § 260, p. 467 
Superior Courts, post 
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Concurrent Jurisdictlon—Continued, 

Siipi-eme Court, Florida, § 337, p. 578 
Suspensioh of proceedings, 

Courts of another state or country, $ 653 
State or federal courts, § 640 
Termination of jurisdictlon of court flrst acquir- 
iiig as warrantlng assumption of jurisdictlon 
by another court, § 492, p. 743 
Transfer of causes, post 

C!oncurrIng opinions, precedents, § 189, pp. 305-309 
Concursus proceeding, amount In controversy for ju- 
risdlctional pui*posee, Louisiana, § 381, p. 630, n. 
16 

Condemnation proceedings. Eminent domain and con- 
demnation proceedings, post 
Oonditional jurisdictlon, 

Ac^quisitioii, § 80 
DIvestiture, § 93, p. 146 
Conditional sales coiitracts, 

Jurisdictlon of actlon on, § 41, n. 54 
Municipal courts, jurisdiction of actions on, City 
of Ne\v York, § 279, p. 601 
Conditions, jurisdiction, § 85, p. 129 
Confederate courts, validity of acts, § 145 
Coufession of judgment, municipal courts, City of 
New York, § 279, p. 511 
Conflict of laws, jurisdiction, $ 15, p. 32 
Conflictiiig decisions, 

Coui-t of appeals, quashing of, Missouri, § 401, p. 
652 

Precedents and stare decisis, post 
Conflictiiig jurisdiction, §§ 480-556, pp. 730-862 
Assumption and exercise, § 493 

State and federal courts, § 536 
Oomity, doctrine of as applicable to prevent con¬ 
flicta between state and federal courts, § 528 
Courts of different States or countries, §§ 644-555, 
pp; 848-862 

Courts of same state, §§ 486-521, pp. 730-791 
State and federal courts, §§ 522-643, pp. 791-848 
Conflicting opinions, certification of question to Su¬ 
preme Court, Texas, § 462, p. 718 
Conflicting terms, validity of, § 154 
Congiessional power in respect to state courts, § 125 
Conscience, court of as court of equity, § 4 
Censent, 

Afiirmance of judgment by, value as precedeut, 
§ 180, p. 300 

Decree, precedents, § 209, p. 383 
Jurisdiction 

By'consent, § 85, pp. 127-134 
Divestiture by consent, § 92 
Rules of court, suspenslon, § 178, p. 287 
Sessious, place for holding other than that ap- 
pointed, § 164 

Vacation, trausactions in, 1167 
Consolidatioii, 

Delegation of power, eflfect of exercise, f 134, pp. 
202-205 

Legislative power, constitutional restrictions, § 

122, pp. 181-188 

Time, exercise of delegated powers, § 134, p. 204 
Consolidation of actions, 

City coui*t of City of New York, § 279, p. 494, n. 
10 

Municipal courts, City of New York, § 279, p. 506 
Con^ii^acy, jurisdiction, amount in controversy as af- 
fecting, § 52, p. 58, n. 43 

21 C.J.S.—74 


OOTJBTS 

Constables. Sheriffs and constables, post 
Constituent parts, § ‘1, p. 16 

Constitution of United States. Federal constitution. 
post 

Constitutional provislons, 

Abolition, ante 

Appellate jurisdiction, legiidative power to alter, 
control or regulate, § 129, pp. 193-196 
Authorlty, terms of grant as determining, § 128 
Branches, power of judges to sit together or sepa- 
rately, § 137, p. 213 
Circuits, division of state, § 136 
City courts, uniformity, § 131, n. 86 
Civil court, § 6 

Civil jurisdiction of criminal courts, § 246 
Consolidation, 

Legislative power, § 122, pp. 181-188 
Time, § 134, p. 204 
Continuous sessions, § 162 
County courts, legislative power, § 130 
Coui-t of appeals, 

Creation, Georgia, § 341 
Jurisdiction, Louisiana, § 379, p. 622 
Creation, § 121 

Court of appeals, Georgia, § 341 
Effect given to specific provisions, § 123 
Power, § 128 
Time, § 134, p. 204 
Criminal courts, 

Civil jurisdiction, § 246 i 
Legislative power, § 132 

Delegation of power with respect to courts, § 
127 

Departments, division of state, § 133 

Districts, division of state, § 138 

Division, legislative power i-estricted by, § 122, 

pp. 181-188 

Exclusi ve jurisdictlon, § 488 

Justice of the peace, § 490, p. 732 
Exercise of judicial power, § 12 
Expenses of court, § 14 
Bxtraterritorial jurisdiction, § 91 
Federal constitution, post 
Jurisdiction, § 15, p. 29 

Amount in controversy, 

Indepcndent of amount in controversy, 
§ 52, pp. 57-60 
Inferior courts, § 50 
Interest as included, § 58 
Superior courts, § 51 
Appellate courts, § 311 
Illinois, § 354 
Circuit courts, 

Arkansas, § 321 
Misslssippi, § 399 

County courts, New York, S 279, p. 487 
Court of appeals, 

Kentucky, § 375 
Louisiana, § 379, p. 622 
Missouri, § 400 

New York, § 429, pp. 684-687 
Court of criminal appeals. Texas, § 403 
Criminal courts’ civil jurisdiction, $ 246 
Determinatiou of constltutionality of statiite 
of another state, § 547 
District courts, Montana, § 416 
District courts of appeal, Califernia, § 324 
Effcct given to specific provisions, § 123 
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Gonstitutiaiial provlsions—CJontinued, 

Jurisdiction—Contlnued, 

Exclusive constitutional provisions, § 124 
Exclusive jurisdiction, § 488 

Justices of the peace, § 490, p. 732 
Extraterritorlal jurisdiction, § 91 
Legislative power, § 121; § 122, p. 184 
Limitation, % 30 
Modo of aequiring, § 80 
Natuio and character, § 238 
Original jurisdiction, courts of particular 
States, § 249 

Probate courts, § 301, p. 539 

Concurrent jurisdiction, § 490, p. 734 
Eqnity jurisdiction, § 302, p, 543 
South Carolina courts* § 452 
Special cases, § 241 
Snbject matter, § 35, p. 45 
Supreme Court, 

Alabama, § 315 
Arkansas, § 320 
Califomia, § 323, p. 6C8 
Colorado, § 327 
Florida, § 337, p. 576 
Georgia, § 340 
Idaho, § 350 
Indiana, § 305 
Kansas, § 371 
Louisiana, § 378, p. 617 
MIssouri, §§ 400, 406 
Montana, § 415, p. 676 
Nebiiiska, § 418 
Nevada, § 421 
New Hampshire, § 423 
New Mexico, § ^7 
New York, § 430 
■ Noith Dakota, § 435 
Ohio, §438 ‘ 

Oklahoma, § 441, p. 695 
Oregon, § 443 

Pennsylvania, § 448, p. 699 
Bevenue cases In Missouri, § 406 
Khode Island, § 449 
South Carolina, § 451 
South Dakota, § 454 
Tennessee, § 457 
Texas, § 461, p. 7C8 
Wisconsin, § 481, p. 727 
Terms of grant as determining, § 128 
Justice of the peace, exclusive jurisdiction, § 490, 
p. 732 

Municipal courts, legislative power, § 131 
Officers, effect given to speclfic provisions, § 123 
Organization, effect given to specific provisions, 
§123 

Original jurisdiction, courts of particular States, 
§249 

Place for holdlng court or tenns or sessions, § 
164 

Police courts, legislative power limited by,' § 131 
Precedents and stare decisis, post 
Probate courts, post 

Beorganization, legislative power limited by, § 

122, pp. 181-188 

Bules of practice and procedure, legislative pow¬ 
er, § 170, p. 260 

Sessions, place for holding, § 164 ' 

Source of power, § 120 


Constitutional provisions—Continued, 

Special courts, legislative power, § 133 
Stare decisis, decisions contrary to constitutlon, 
§ 193, p. 325 

Temporary courts and commissions, legislative 
power, § 133 
Tenns, § 148 

Place for holding, § 164 
Transfer of causes, post 
Constitutional questions, 

Advisory opinions. Supreme Court, Alabama, § 
316 

Appellate court jurisdiction to determine, 
Illinois, § 356, p. 597 
Indiana, § 366 

Certiflcatlon to Supreme Court, Rhode Island, § 
449 

Concurrent jurisdiction, statutes of another 
state, § 647 

Court of appeals, jurisdiction, 

Alabama, § 316 
Missouri, § 404, p. 656 
New York, § 429, p. 685 

Extending scope of previous decisions on in ap- 
plying rule of stare decisis, § 186, p. 298 
Number of judges required for declsion on, § 183, 
p. 294 

Supreme court, post 

Supreme court of appeals, jurisdiction of ap¬ 
peals relating to, Virginia, § 471 
Transfer of causes, elimination of questlon by 
transfer, § 517, p. 787 
Construction, 

Opinions, § 222, pp. 408-415 
Records, § 237, p. 444 

Rules of practice and procedure, § 177, pp. 281- 
284 

Statutes, doctrine of* stare decisis as applicable 
to, § 214, p. 388 

Constructive Service, jurisdiction, acquisition by, § 
83, p. 124 

Consular courts deflned, § 11, p. 25, n. 72 
Consuis, state courts, concurrent jurisdiction of cases 
affecting, § 526, p. 806 
Consulti ve jurisdiction defined, § 15, p. 32 
Contempt, 

Courts of dvil appeals. Texas, jurisdiction to 
punish for, § 462, p. 714 

Restoration of papers withdrawn from files, fail- 
ure to comply with order for, § 228, p. 429 
Supreme Court, 

Jurisdiction of appeal in prosecution for, In¬ 
diana, § 365 

Noncompllance with order of Circuit court 
over which jurisdiction has been acquir- 
ed, Florida, § 337, p. 577 

Oontinuance, 

Jurisdiction as affected by, § 93, p. 146 
Municipal courts, 

Chicago, § 260, p. 471 
City of New York, § 279, p. 509 
Proceedings beyond term, § 153 
Re-assignment of cause as authorizing setting 
aside by another judge, § 137, p. 212, n. 54 
Rules of practice and procedure as applicable to, 
§ 172, p. 268 
Terms, § 151 

Exigencies, continuance to meet, § 152, p. 
236 
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Gontinuance—Oontlnned, 

Terms—Contlnued, 

Proceedings beyond term, § 153 
Oontinaation, constitutional or statutory provisione, 
construction of, § 134, p. 204 
Oontinuing account, amount in controversy for juris- 
dictional purposes, § 54, n. 79 
CJontinuous sessione, § 162 
Oontmcts, 

Jurlsdictlon, 

Actions' for breach of eontract respecting 
laiid, § 48 

Actions on contracts, § 41 

Actions between foreign corporations, § 
77, p. 118 

Amount in controversy, § 51; § 52, p. 58 
Invalidity of eontract as affecting, § 51 
Munieipal court of Chicago, § 260, p. 468, 
n. 61 

Place where cause of action accrues as 
determining jurisdiction, § 37 
Overruling of decision not operating retrospec- 
tively so as to impair obligation of contracts, 
§ 194, p. 329 

Precedents, docisions of courts of other state as 
entitled to conslderation in determining vali- 
dity, § 204, p. 357 

Transitory nature of actions on, § 41 
Oontribution, 

Joinder of parties in action for, amount in con¬ 
troversy for jurisdlctional purposes, § 64, 
p. 70, n. 54 

Munieipal court of New York, jurisdiction of ac¬ 
tion for, § 279, p. 409, n. 52 

dontrol of procedure or proceedings, § 30; § 88, p. 
138 

Dontroversies, jurisdiction as authority to hear and 
determine, § 15, p. 20 
2!onvenience, 

Districts, establishment for purpose of, § 136, n. 
31 

Jurisdiction, 

Determination of question witbout regard to, 
§ 112, p. 171 

Noniesidcnts, § 77, p. 115 
Refusal to assume on ground of, § 90 
Terms, adjournment, § 152, p. 230 
lonvention of judgcs, rules of practice and procedure 
adopted by, § 173 

Donversion. Trover and conversion, post 
Uonvertible terms, judge and court, § 1, p. 16 
lo-ordinate courts, 

Precedents, § 200 

Declsions controlling inferior courts, % 198, 
p. 347 

Rules of practice and procedure, bindlng offcct 
on corresponding court in another county, § 
170, p. 265 

Stare decisis, doctrlne as applicable to, § 200 
lo-ordinate jurisdiction defined, § 18 
3opyrights, 

Federal courts, exclusive jurisdiction of cases 
arising under -Copyright law, § 525, p. 794 
State courts, concurrent jurisdiction of actions 
relating to, § 526, p. 805 

:k)ram non judice, determination beyond jurisdiction, 
§ 35, p. 46 


Corporation courts in Virginia, 

Jurisdiction, § 293 

Appellate jurisdiction, § 470 
Procedure, § 293 
Revlew, § 293 
Corporations, 

Porelgn corporations, post 
Jurisdiction, 

- Actions against, § 38, n. 38 
Actions relating to corporations, 

Munieipal court of Chicago, § 260, p. 
4G8, n. 61 

Political corporations, § 79 
Compelling transfer of stock, amount In con¬ 
troversy for Jurisdietional purposes, § 
57, p. 72 

Probate courts, jurisdiction to regulate in- 
temal management, § 301, p. 542, n. 61 
Receivership, jurisdiction of court of state 
in which Corporation is organized, § 555 
State courts, exclusive jurisdiction of pro¬ 
ceedings for dissolution, § 524 

Costs, 

Amount in controversy for jurisdietional pur¬ 
poses as including, 

Attomey’s fees, § 59 
Costs, § 60 

Munieipal courts, City of New York, § 279, p. 513 
Rules of practice and procedure, applicat ion to 
costs and security for costs, § 172. p. 270 
Transfer of causes, report on transfer, § 507, n. 8 
Oounterclaim. Sot-oflf or counterclaim, post 
Counties, 

Oourtrooms, duty to provide, $ 166 
Districts composed of single counties^ § 136, n. 
31 

Division of as affecting districts, f 136, n. 31 
Jurisdiction, 

Amount in controversy as affecting jurisdic¬ 
tion of actions relating to counties, § 61 
Division or change of county lines as affect¬ 
ing, § 03, p. 146 

Supreme court, appellate jurisdiction in 
cases where county is party of record, 
Miseouri, § 407 

Probation officers, compensation payable by coun¬ 
ties, § 143 

Sitting in, jurisdiction while sitting in foreign 
county, § 164 
County board, 

Courti-ooms, authority to designate, f 160 
Probation officers, compensation fixed by, § 143 
County commissioners court, 

Defined, § 11, p. 26, n. 84 
Fixing times of holding, § 150, p. 232 
Original juiisdlction, Alabama, § 250 
County courts, 

Appeals from, appellate court jurisdiction, Il¬ 
linois, § 354 
Appellate jurisdiction, 

Eolorado, § 320 
New York, § 428 
Pennsylvania, § 448 
Texas, § 463 
Vermont, § 4C9 

Attachment, jurisdiction of, Texas, § 290 
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CJounty courts—Continued, 

CJoncurrent jurisdiction, 

CJonstitutional and statutory provisions, § 
490, p. 741 

Magistrate^s court, § 490, p. 733 
Condemnation proceedings, 

Jurisdiction, Kentucky, § 264, n. 34 
Texas, § 290 

Oonstitutional provisions, legislative power, § 130 
County Seat, holding at, § 165 
Criminal proceedings, jurisdiction, Texas, § 290 
Defined, § 11, p. 22 
Equitable jurisdiction, 

Illinois, § 260, p. 467 
Nebraska, § 274 
New York, § 279, p. 487 

Escambia Cotinty Court of Record, Florida, orig- 
inal jurisdiction, § 257 

Exclusi ve jurisdiction, constitutional and statu¬ 
tory provisions, § 490, p. 741 
Gamisbment, Texas, § 290 
Injunction, 

New York, § 279, p. 488 
Texas, § 290 

.Jurisdiction, § 2, n. 71; § 11, p. 22 

Appeals from county courts, appellate court 
jurisdiction, Illinois, § 354 
Appellate jurisdiction, 

Golorado, § 329 
New York, § 428 
Pennsylvania, § 448 
Texas, § 463 
Vermont, § 469 
Attacbment, Texas, § 290 
Changing, § 130 
Concurrent jurisdiction, 

Constitutional and statutory provisions, 
§ 490, p. 741 

Magistrate’s court, § 490, p. 733 
Condemnation proceedings, Kentucky, § 264, 
n. 34 

Criminal proceedings. Texas, § 290 
. Equitable jurisdiction, 

Illinois, § 260, p. 467 
Nebraska, § 274 
New York, § 279, p. 487 

Exclusi ve jurisdiction, constitutional and 
statutory provisions, § 490, p. 741 
Illinois, § 260, p. 466 

Appeals from county courts, appellate ju¬ 
risdiction, § 354 
Legislative power, § 130 
Liens, establishment and foreclosure. Texas, 
§290 

Limited jurisdiction, 

Illinois, § 260, p. 466 
Kentucky, § 264 
Missou-ri, § 272 
New York, § 279, p. 486 
Pennsylvania, § 285 
Texas, § 290 
Wisconsin, § 296 
Limiting, § 130 
New Jersey, § 277 
North Carolina, § 280 
North Dakota, § 281 
Oklahoma, § 283 
,Qregon, §.284 


County courts—Continued, 

Jurisdiction—Continued, 

Original jurisdiction, 

Alabama, § 250 
Arkansas, § 252 
Colorado, § 254 
Florida, § 257 
Georgia, § 250, p. 460 
Illinois, § 260, p. 466 
Mississippi, § 271 
Nebraska, § 274 
Petition as required to show, § 69, p. 91, n.' 
52 

Presumptions, § 99 
Probate jurisdiction, § 299 

Exclusiveness, § 490, p. 738 
Nebraska, § 274 
Terms, § 148 
Texas, § 290 
South Carolina, § 287 
South Dakota, § 288 
Tennessee, § 289 

Title, jurisdiction to determine, New York, § 
279, p. 487 
Vermont, § 292 

Appellate jurisdiction, § 469 
West Virginia, § 295 
Legislative power, § 130 

Liens, jurisdiction to establish and foreclose, 
Texas, § 290 
Limited jurisdiction, 

Illinois, § 260, p. 466 
Kentucky, § 264 
Missouri, § 272 
New York, § 279, p. 486 
Pennsylvania, § 285 
Texas, § 290 
Wisconsin, § 296 
Mandamus, post 
Original jurisdiction, 

Alabama, § 250 
Arkansas, § 252 
Colorado, § 254 
Florida, § 257 
Georgia, § 250, p. 460 
Illinois, § 260, p. 466 
Mississippi, § 271 
Nebraska, § 274 
Partition, Texas, § 290 
• Probate jurisdiction, § 299 

Exclusiveness, § 490, p. 738 
Nebraska, § 274 
Terms, § 148 
Texas, § 290 
Procedure, 

New York, § 279, p. 488 
Vermont, § 292 
Wisconsin, § 296 
Quo warranto. Texas, § 290 
Review, 

South Dakota, § 288 
Tennessee, § 289 
Texas, § 290 
Vermont, § 292 
Wisconsin, § 296 

Special tenn, authority for holdlng of, § 157 
Statutory provisions, post 
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Gonnty courts—Ckmtinned, 

SuperintendinjBT control over, drcult courts, Mls- 
sourl, I 403 

Terms, probate jurisdiction, § 148 
Title, jurisdiction to determine, New York, § 
279, p. 487 

Oounty judges’ courts, original jurisdiction, Florida, 
§257 

Oounty Seat, holding of court at, § 165 
Oourt merebant, defined, § 11, p. 25, n. 76 
Court of appeals, 

Amount in controversy for puiDoses of jurisdie- 
tion, 

Alabama, § 316 
Kentucky, § 375 
Louisiana, § 381, pp, 625-632 
Appeals from to Supreme Court, Mlssouri, § 411 
Appellate jurisdiction, 

Alabama, § 316 

Georgia, § 341 

Kentucky, § 375 

Louisiana, § 379, pp. 622-625 

Maryland, § 386 

Missouri, § 402; § 404, p. 656 

New York, § 429, pp, 684-687 

Ohio, § 439 

Tennessee, § 458 

Certification of cases to Supreme Oourt, Mis¬ 
souri, § 412 

Certification of questions, 

Alabama, § 316 
Georgia, § 348 

Ohio, certification to Supreme Court, § 438 
Certification of record to Supreme Oourt, Ohio, § 
439 

Certiorari, ante 

Conflicting opinions, quashing judgment, Mis¬ 
souri, § 401, p. 644 
Constitutional questions. 

Appellate jurisdiction in respect to, Missouri, 

§ 404, p. 656 

Jurisdiction of, New York, § 429, p. 685 
Oontrary decisions, certification of case to Su¬ 
preme Court, Missouri, § 412 
Criminal cases, jurisdiction, Louisiana, § 379, p. 
623, n. 75 

Exclusive jurisdiction, Missouri, § 402 
Felonies, jurisdiction, 

Alabama, § 316 
Missouri, § 402, p. 63 

Final appellate jurisdiction, Alabama, § 316 
Habeas corpus, post 
Injunction, Kentucky, § 375, n. 79 

, Amount in controversy, 

Alabama, § 316 
Kentucky, § 375 
Louisiana, § 381, pp. 625-632 
Appellate jurisdiction, 

Alabama, § 316 
Georgia, § 341 
Kentucky, § 375 

Louisiana, § 379, pp. 622-625 
Maryland, § 386 

Missouri, § 402; § 404, p. 056 
New York, § 429, pp. 68^87 
Ohio, § 439 
Tennessee, § 458 


OOI7BTS 

Court of appeals—Continued, 

Jurisdiction—Continued, 

Colorado, § 328 
Constitutional questions, 

Missouri, § 404, p. 656 
New York, § 429, p. 685 

Criminal cases, Louisiana, § 379, p. 623, n. 
76 

Exclusive jurisdiction, Missouri, § 402 
Felonies, 

Alabama, § 316 
Missouri, § 402, p. 63 

Final appellate jurisdiction, Alabama, § 316 
Kansas^ § 372 

Municipal ordinances, cases involving con- 
stitutionality, Georgia, § 844 
Original jurisdiction, § 439 
Kentucky, § 375, n. 79 
Louisiana, § 379, pp. 622-625 
Ohio, § 439 

Supervisory jurisdiction, Louisiana, § 379, pp. 
622-625 
Mandamus, post 

Municipal ordinances, jurisdiction of cases in¬ 
volving constitutionality, Georgia, § 344 
Original jurisdiction, § 439 
Kentucky, § 375, n. 79 
• Louisiana, § 379, pp. 622-625 
Original writs, 

Alabama, § 316 
Missouri, § 402 

Practice, Ijouisiana, § 379, p. 624 
Prohibition, post 

Quashing judgment of on certiorari, Missouri. 

§ 401, p. 644 

Quo warranto, Missouri, § 402 
Hemedial writs, 

Alabama, § 316 
Missouri, § 402 

Superintending control over. Supreme Court, Mis¬ 
souri, § 401, p. 643 

Supervisory jurisdiction, Louisiana, § 379, pp. 
622-625 

Transfer of appeals, Missouri, § 413 
Transfer of causes or cases, 

Louisiana, § 377, p. 615 
Tennessee, § 459 

Court of cl^ms. United States Court of Claims, 
post 

Court of commissioner, exclusive or concurrent ju¬ 
risdiction, constitutional and statutory provisions 
relating to, § 490, p. 741 
Court of criminal appeals, 

Appellate jurisdiction, Texas, § 463 
Certiorari, Texas, § 403 
Habeas corpus, Texas, § 463 
Mandamus, Texas, §. 403 

Court of errors and appeals, appellate jurisdiction, 
New Jersey, § 425 

, Court of sessions, appellate jurisdiction, New Jersey, 
§426 

Courthouses, 

Control of, § 166 
, Defined, § 166 

Holding court in, § 166 
Cqurtrooms, . 

Defined, § 166 
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Oonrtiooms—Contlnued, 

Federal courts, federal bnildlngs, § 166 
Holding court in, § 166 
Courts of civil appeais, 

Advisory powers, Texas, | 462, p. 713, n. 26 
Appellate jurisdlction, Texas, § 462, pp. 712- 
720 

Certification of questions. Texas, § 462, p. 717 
Conclusiveness of judgments, Texas, § 462, p. 
714 

Concurrent jurisdiction, Texas, § 462, p. 713, n. 26 
Contempt, power to punlsb for, Texas, § 462, p. 
714 

Guardlanship matters, appellate jurisdiction, § 
462, p. 713, n. 29 
Jurisdiction, 

App^late jurisdiction, Texas, § 462, pp. 712- 
720 

Concurrent jurisdiction. Texas, § 462, p. 713, 
n. 26 

Guardiansliip matters, appellate jurisdiction, 
§ 462, p. 713, n. 29 

Original jurisdiction. Texas, § 462, pp. 713, 
716 

Territoria! jurisdiction. Texas, § 462, p. 713 
Mandamus, Texas, § 462, p. 715 
Original jurisdiction, Texas, § 462, pp. 713, 715 
Territorial jurisdiction. Texas, | 462, p. 713 
Courts-martial, 

Concurrent jurisdiction of offenses triable before, 
civil courts, | 566 
Term as includlng, $ 1, p. 17 
Creation, 

Appellate courts, leglslative power, § 129, p. 195 
Circuits, leglslative power, § 136 
City courts, legislative power, § 131 
Congress as wlthout power to create state courts, 
§ 125 

Constitutional provisions, ante 
County couits, legislative power, § 130 
Criminal courts, leglslative power, § 132 
Delegation of power, §§ 126-1^, pp. 190-202 
Effect of exercise, § 134, pp. 202-205 
Judges, power ta create as implylng power to 
create office, § 139 
liegislative power, § 121 
Police courts, legislative power, $ 131 
Popular vote, § 128, il 15 
Time, exercise of power, § 134, p. 204 
Oreditor’s suit, transfer of cause to court where 
reeeivership proceeding was pending, f 602, p. 
772, n. 69 
Criers, 

Attendance on court, federal courts, § 142, p. 221, 
n. 82 

Messenger fflling position of, compensation as re- 
coverable, § 142, p. 222, n. 94 
Btatus as court officers, § 142, p. 218, n. 51 
Criminal appeais, court (ff. Court of criminal ap¬ 
peais, ante 

Criminal cases or proceedings, 

Federal courts as not autborized to restrain pro¬ 
ceedings in state courts, § 543, p. 837 
Heailng at regular term, § 148 
Jurisdiction of court of appeais, Loulsiana, § 
379, p. 623, n. 76 

Precedents, overruling of decision as affecting, 
i 194, p. 328 


Criminal cases or proceedings—Continued, 

Becord, 

Amendment, § 232, p. 432, n. 47 
Judgment of conviction controlling as 
against record of conviction, § 237, p. 
445 

Rules of court, adoption, § 177, p. 282 
Special terms, § 156 
Tria! at, § 160 

State courts, injunction against proceeding by 
federal court, § 543, p. 837 
Supreme Court, appellate jurisdleaon of, Louisi- 
ana, § 378, p. 618 
Criminal court of appeais. 

See, also, Court of criminal appeais, ante 
Advisory opinions, Oklahoma, § 441, p. 698 
Appellate jurisdiction, Oklaboma, § 441, p. C07 
Criminal courts, 

Abolition, legislative power, § 132 
Civil jurisdiction, §§ 132, 246 
Constitutional provisions, ante 
Creation, legislative power, § 132 
Defined, § 6 

Legislative power, § 132 

Precedents, decisions as binding on civil courts, 
§ 202 

Criminal jurisdiction, 

City courts, legislative power to give, § 131, n. 01 
County courts, New York City, § 279, p. 489 
Defined, § 10 

Residence witbin state, § 73 
Croes-actious or cross-complaint jurisdiction, 

Amount in controversy as affectcd by cross-ac- 
tlon, § 66, p. 83 

Divestiture by cross-complaint, § 93, p. 144, n, 04 
Bstoppel resulting from cross-action, § 108 
Cumulating demands, jurisdictional purposes as re- 
spects amount in controversy, Loulsiana, § 381, 
p. 627, n. 1 

Curative acts, transfer of causes, validation of trans¬ 
fer, § 502, p. 770 

Curtesy, Supreme Court, appellate jurisdiction of ae- 
tions relating to, Missouri, § 405, p. 664 
Custodia legis, concurrent jurisdiction In respact to 
property in, 

Interfeience, § 495, pp. 755-758 
State and federal courts, § 583, p. 822 
Custody of records, § 229 
Damages, 

Municipal court of Chicago, § 260, p. 471 
Precedents, former decisions fiixing, § 212 
Dams^ nuii^ce, federal courts as having exclusive 
jurisdiction, § 525, p. 705 

Day to day, adjournment of sessions, § 163, n. 92 

Days, term of court, § 149 

Deatb, 

Judges, 

Authority of other judges, $ 183, p. 294 
Term as terminated, § 151 
Jurisdiction, divestiture, § 93, p. 146 
Supreme Court, jurisdiction of appeal in smt 
for, Loulsiana, § 378, p. 617 

Debts, situs of for jurisdictional purposes, § 43, p. 
51, n. 79 

Decedents’ estates. 

Concurrent jurisdiction, § 491 
Probate courts, exclusive jurisdiction over, § 490. 
p. 737 
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Decedents’ estates—CJontinued, 

Transfer of proceedings affecting, § 502, p. 771, n. 
68 

Decelt. Fraud, post 

Decency, power to preserve, § 88, p. 139 

Decisions, 

Appeal, eflfect on right, § 181, p. 291 
Constitutlonal questlons, number of judges neces- 
sai*y, § 183, p. 294 

Construction of opinion to support, § 222, p. 413, 
n. 22 

Defined, § 181, p. 289 

Department or division, § 137, p. 211 

Dissent, noting, § 184, n. 34 

EflFect on, § 34 

Error in as resulting In loss of jurisdiction, § 27 
Evidence of law, § 222, p. 414 
Extending scope of in applying rule of stare 
decisis, § 186, p. 298 
Jurisdiction, 

Oorrectness as test, § 27 
Distingnfshed, § 15, p. 33 
Effect, § 34 

Power to enforce determination as essential, 
§ ST), p. 46 

Proceedings subsequent to decision as to 
lack of jurisdiction, $ 118 
Majority of judges, concurring in as sufficient, | 
184 

Opinion distinguished, § 181, p. 290; § 217, p. 
401 

Overriiling, § 180, p. 301, n. 91 
Per curiam opinion, filing of as not detracting 
from force of decision, § 222, p. 415 
Precedonts and stare decisis, post 
Presumptions, determination of point essential, 
§ 186, p. 299 

Series of as essential for precodent, § 183 
Vacatlon, rendition in, § 167 
Declarato^ y judgment act, 

Common pleas courts, exclusive jurisdiction un¬ 
der, § 490, p. 739, n, 56 

Pederal courts, enjoining state court from. inter- 
fering with Jurisdiction under, § 543, p. 
847 

Supieme Court, original jurisdiction of action 
under, Wlsconsin, § 481, p. 729 
Unrepoi^ted decisions, precedents, § 186, p. 298 
Declarations, term of court for ’ filing, § 147 
Declaratory opinion, comment on issuos by court dis- 
missing action for lack of jurisdiction, § 118, n. 
73 

Declaratory reUef, City court, New York, { 279, p. 
494, n. 12 

Decree. Judgment or decree, post 
Dedlcation, jurisdiction of actions involving, § 247, 
p. 449, n. 19 

Dedlcation proceeding, Supreme Court, jurisdiction 
of appeal in, Illinois, § 357, p. 601 . 

Deeds, Supreme Court, appellate jurisdiction In ac¬ 
tions to set aside, Missouri, § 405, p. 663 
De facto attendants» compensation, § 142^ p. 222 
De facto courts, 

Collateral impeachment, § 146 
Sessions held at place otber tban tbat appointed, 
§ 164 

Validity of acts, § 144 
De facto governments, courts, § 145 


Default judgment, 

Jurisdiction to render, record as required to 
Show, § 104 

Municipal court of Chicago, § 260, p. 471 
Opening, municipal courts, City of New York, 
§ 279, pp. 491, 496, 509 
Probate courts, § 309, p. 558 

Rules of practice and procedure, application, § 
172, p. 2€9 

Transfer of cause after renderlng, § 509 
Defective organizatlon, de facto status, § 144 
Defendant, jurisdiction, mode of acquiring, § 83, p. 
123 

Defenses, 

Municipal court of Chicago, § 260, p. 470 
Superseding couit, § 135, p. 207 
Definitions, §§ 1-16, pp. 15-34 
Adjourned term, § 147 
Appearance term, § 147 
Appellate jurisdiction, § 17 
Appellate jurisdiction, courts, § 3 
; Arbitration, court, § 11, p. 25, n. 77 
Assistants, court, § 11, p. 25, n. 79 
Chamber of commerce, court of arbitration, S 
11, p. 25, n. 78 

Circuit court, § 1, p. 16, n. 12; § 11, p. 22 
Civil courts, § 6 
Civil jurisdiction, § 19 
, Civil matters, § 262, n. 24 
Common-law jurisdiction, § 15, p. 31 
, Competent jurisdiction, § 22 
Complete jurisdiction, § 21 
Conciliation court, § 11, p. 25, n. 82 
' Concurrent jurisdiction, § 18 
! Consular courts, § 11, p. 25, n. 72 
Consultive jurisdiction, § 15, p. 32 
' Co-ordinate jurisdiction, § 18 
County commissioners, court, $ 11, p. 25, n, 84 
’ County court, § 11, p. 22 
; Court merchant, § 11, p. 25, n. 76 
! Court of appeals, § 11, p. 22 
Courthouses, § 166 
, Courtrooms, § 166 
, Criminal courts, § 6 
, Criminal jurisdiction, § 19 
I Decisions, § 181, p. 289 
, Dictum, § 190, p. 309 
Docket, § 226, p. 419, n. 84 
I Ecclesiastical courts, § 11, p. 23 
Equity, courts, § 4 
English courts, § 13, p. 26 
: Bntries, § 226, p. 421 

' Errors, court for correction, S 11, p. 25, n. 73 
Examining court, § 11, p. 28, n. 1 
' Excess of jurisdiction, § 26 
Bxcluslve jurisdiction, § 18 
! Exercise of jurisdiction, § 26 
I Extrajudicial opinion, § 217, p. 401 
Pinal decisions, § 181, p. 290 
Franchlse, § 358, n. 89 
General jurisdiction, courts, $ 2 
General terms, § 147 
Headnotes, § 224 
Hustings court, § 11, p. 26, n. 3 
Impeachment, court, § 11, p. 22 
■ Inferior courts, § 7 
Inherent power, § 31, n. 75 
Inquiry, court, § 11, p. 23 
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Definitlons—Continued, 

Judicial decisions, § 181, p. 289 
Judicial dictum, § 100, p. 316 
Judicial districta, § 136, n. 22 
Judicial opinion, § 217, p. 401 
Judicial records, § 225, n. 63 
Jurisdictlon, §§ 15-27, pp. 28-39 
Excess, § 25 
Subject matter, § 23 
Jurisdictional facts, § 24 
Jury tenn, § 147 
Lack of jurisdictlon, § 15, p. 32 
Last resort, court, § 11, p. 22 
Law courts, § 4 
Law of case, § 195, p. 330 
Legislative courts^ § 128, n. 6 
liocal courts, § 0 
Maritime courts, § 11, p. 22, n. 16 
Merits, decision on, § 181, p. 290 
Nisi prius courts, § 11, p. 23 
Nuuc pro tunc entries, § 227, p. 422 
Obiter dictum, § 100, p. 311 
Opinions, § 181, p. 290; § 217, p. 400 
Ordinary, § 11, p. 24, n. 54 
Original jurisdiction, § 17 
Original jurisdiction, courts, § 3 
Oyer and terminer, court, § 11, p. 23 
Parish court, $ 11, p. 26, n. 5 
Per curiam opinion, § 217, p. 401 
Plenary power, § 15, p. 82 
Police courts, § 331, n. 86 
Precedents, § 188, p. 297 

Decisions of courts of other States as bind- 
ing, § 204, p. 355, n. 57 
Prerogative court, § 11, pu 24, n. 56 
Prize court, § 11, p. 26, n. 6 
Probate court, § 11, p. 24 
Probate proceedings, § 305 
Provisional courts, § 10 
Quarterly courts, § 11, p. 26, n. 7 
Record, courts of and courts not of, § 5 
Hccords, § 225 
Regular term, f 147 

Rule of propterty, § 216, p. 396, n. 14 
Eulings, § 181, p. 290 
Scandal, § 229, n. 24 
Session, § 1, p. 16 
Session of court, § 147 
Sitting of court, § 147 
Special cases, § 241 
Special Jurisdiction, courts, § 2 
Special sessions, courts, § 11, p. 23 
Spring tenn, § 147 
Statutory com-ts, § 128, n. 6 
Subject matter, § 35, p. 46 
Summary Jurisdiction, § 15, p. 32 
Superior courts, § 7 
Supreme Court, § 8 
Surrogate’s courts, § 11, p. 24 
Syllabi. § 224 
Term, § 1, p. 16 
Term of court, § 147 
Territorial Jurisdiction, § 20 
Vacation, § 167 
Venue Jurisdiction, § 15, p. 32 
Ddegation of powers, 

Creation, abolishing and regulating Jurisdiction, 
iSI 126-133, pp. 190-202 


Delegation of powers—Continued, 

Creation or abolltlon of court, effect of exereise, 
§ 134, pp. 202-205 

Munidpal courts, legislative power of creating, § 
131 

Officers, appointment, § 140 
Special term, appointment, § 157 
Terms, time for holding, § 150, p. 231 
Demand, transfer of cause, § 510 ^ 

Demurrer, 

Amount in controversy for Jurisdictional pur- 
poses, § 55, n. 14 

Jurisdictlon, waiver of objections by, § 109, p. 
165 

Law of case, appllcation of doctrine to ruling on, 
§ 195, p. 337 

Probate courts, pleading, § 307 
Departments, 

Assignment of cases, § 137. p. 210 
Courts of limited and special Jurisdiction, crea¬ 
tion as conferring jurisdiction on, § 131, p. 
205, n. 77 

Decision by, binding effect as precedent, § 194, 
p. 328 

Division of state into, § 136 

Effect of dividing into, § 137, pp. 210-213 

Exclusive Jurisdiction of case assigned to, § 137, 

p.211 

Judicial courts as part, § 1, p. 15, n. 2 
Legislative power, § 136 
Precedents and stare decisis, post 
Vacating or setting aside order made by another 
department, § 501, p. 767 
Departure, stare decisis, rule, § 193, p. 322 
Depositions, 

City courts, New York, § 279, p. 490, n. 80 
Hecord as including, § 226, p. 419 
Rules of practice and procedure, application, § 
172, p. 268 

State courts, federal court as entitled to enjoin 
taking of in action in state court, § 543, p. 
833, n. 71 

Deposits in court, exclusive Jurisdiction to determine 
questions relating to, federal courts, $ 533, p. 
820, n. 60 

Deputy marshals, municipal court, liability for per- 
formance of duties, § 142, p. 221, n. 82 
Deputy sberiffs, attendance at session by as suflBcient, 
§169 

Derivation of jurisdiction, { 28 
Devolution, probate courts, determination of right 
to property so lar as dependent on, § 303, p. 
540 
Dicta, 

Judicial dictum, post 
Precedents, § 190, pp. 309-318 
Rule of law, § 190, p. 317 
Term of court, time, § 151, n. 72 
Direct appeals. Supreme Court, post 
Directory statutes, special term, 

Advertising or posting of notiee, § 159 
Time for bolding, § 156 
Disbarment 

Supreme Court original Jurisdiction, Lioulslana^ 
§ 378, p. 619 

Transfer of jurisdiction of to anotiaer court § 
502, p. 773 
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Disciaimer, quieting title, amount in controversy for 
jurisdictional purposes as aflfected by, § 68, p. 
87 

Discipline, officers and assistants, liability, § 140 
Discontinuances, 

City court of city of New York, § 279, p. 497 
Municipal courts, City of New York, § 279, p. 
508 

Discretion, 

Certiflcation of question, Supreme Court, Louisi- 
ana, § 378, p. 622 

Concurrent jurlsdiction, grant, § 488 
Hours of convening eoni*t, § 162 
Interpreters, qualifications, § 141 
Judges, special term, § 147 
Jurisdietion, 

Exereise, § 90 
Nonresidents, § 77, p. 115 
Length of session, § 162 
Night sessions of court, § 162 
Nunc pro tunc, entries correcting records, § 227, 
p. 424 

Officers, appointment, § 140 
Opening or setting aside of decree, probate 
courts, § 309, p. 561 
Opinions, § 217, p. 401 

Bules of practlce and procedure, § 170, p. 261 
Preventing exereise, § 172, p. 274 
Sessions, place for holding, § 164 
Special tei-m, 

Judges, § 157 

Time for holding, § 166 

Supreme Court, original writ of prohibltion, 
Missouri, § 401, p, 643, n. 27 
Transfer of causes, § 503 
Withdrawal of papers from files, § 228, p, 428 
Discriminatoiy, laws, delegated powers with respect 
to courts exercised by, § 127 
Dismissal and nonsuit, 

Actions brought in court without jurisdietion, § 
505 

Fraudulent elaim made for purpose of confer- 
ring jurisdietion, § 56 

Joinder of causes, improper joinder for juris> 
dictional puiposes, § 63, n. 27 
Jurisdietion, post 

Lavv of case, ruling on motion as, § 195, p. 
339 

Municipal court 

Chicago, § 200, p. 471 
City of New York, § 279, p. 508 
Probate courts, § 308, p. 555 
Bules of practice and procedure as applicable, 
§ 172, p. 268 

Dispossession proceedings, municipal court of New 
York, jurisdietion, §.279, p. 499 
Bisqualification. Judges, post 
Dissent, opinion, noting, § 184, n. 34 
Dissenting opinions, 

Acquiescence in eondusions of majority as to un- 
controverted matters, presumptions as to, § 
222, p. 415 

Certiflcation of question to Supreme Court, Tex¬ 
as, § 462, p. 718 

Precedents, effect, § 189, p. 308 
Bistinctions, 

General and limlted jurisdietion, courts, § 2 


Distinctions—Oontinued, 

Jurisdietion, §§ 15-27, pp. 28-39 
Exereise, § 26 

Subject matter and person, § 23 
Law and equity courts, § 122, p. 186 
Law of case and res judicata or stare decisis, § 
195, p. 331 

Sp^ial and regular term, § 147 
Stare decisis and res judicata, § 188 
Terms and sessions, § 147 

Distress proceedings, jurisdietion, amount in con¬ 
troversy, § 53 

District courts, § 11, p. 23; § 136 
Appellate jurisdietion, 

Colorado, § 3-9 
Idaho, § 351 
Kansas, § 373 
Louisiana, § 380 
Minnesota, § 396 
Montana, § 416 
Nebraska, § 419 
Nevada, § 422 
New Mexico, § 427 
North Dakota, § 438 
Oklahoma, § fll, p. 698 
Texas, § 403 
Utah, § 466 
Wyoming, § 485 
Certiorari, Idalio, § 259 

Civil rights, jurisdietion of suits involving, 
Louisiana, § 380, n. 93 

Concurrent jurisdietion, constitutlonal and stat- 
utoi*y provisions, § 490, p. 742 
County Seat, holding at, § 165 
Be novo, trial of appeals, Kansas, § 373 
Bquitable jurisdietion, Oklahoma, § 283 
Exclrsive jurisdietion, constitutional and statu- 
tory provisions, § 490, p. 742 
Habeas corpus, post 
Injunction, 

New Mexico, § 427 
Texas, § 290 
Jurisdietion, § 11, p. 23 
New Jersey, § 277 
Oregon, § 284 
Bhode Island, § 286 
Mandamus, post 
Original jurisdietion, 

Arizona, § 251 
Colorado, § 254 
Idaho, § 259 
lowa, § 262 
Kansas, § 263 
Louisiana, § 265 
Massachusetts, § 268 
Minnesota, § 270 
Montana, § 273 
Nebraska, § 274 
Nevada, § 275 
New Mexico, § 278 
New York, § 279, p. 518 
North Dakota, § ^1 
Oklahoma, § 283 
Texas, § 290 
Utah, § 291 
Wyoming, § 297 

Partition, jurisdietion, Texas, 5 290 


1177 



INDEX TO GOIJBT9 


District courts—Continued 

Political rights, jurisdictian ot suits involving, 
Louisiana, § 380, n. 93 
Probate jurisdiction, § 299 

Appellate Jurisdiction, § 299, n. 35 
Prohibition, 

IdaJbo, § 259 
New Mexico, § 427 
Quo waiTanto, 

New Mexico, § 427 
Texas, § 200 

Remedia! writs, New Mexico, § 427 
Hent, jurisdiction of actions. Texas, § 290 
Review, Utah, § 291 
Sessions, § 161 
Supervisory Jurisdiction, 

Kansas, § 373 
Ijoulsiana, § 380 
New Mexico, § 427 
Utah, § 4C6 

District courts of appeal, Califomia 
Appellate Jurisdiction, § 324 
Injunction, § 324, n. 36 
Mandamus, etc., § 324 
Origlnal Jurisdiction, § 324 

District of Golumbia, federal court declsions as con- 
trolling, § 208, p. 376 

Dlstricts, 

Division of state, § 136 
Pederal court, speeial tenn, § 164 
Legislative power, § 136 

Dlsturbances, courtrooms, authority of court to pre- 
vent, § 168 

Divestiture. Jurisdiction post. 

Divided court, 

Certified questions, Georgla, S 348 
Division of Supreme Court, transfer of cases 
to court in banc, Missouri, § 410 
Opinions as Impossible in case of affirmance by, 
S 217, p. 402, n. 59 

Precedents, 'decisions by, § 189, p. 307 
Relief as not granted or refused, § 184 

Divisions, 

Assignment of cases, § 137, p. 210 

Effect of creating, § 137, pp. 210-214 

Legislative power, constitutional restrictions, § 

122, pp. 181-188 

Precedents, court as bound by previous deter- 
minations, § 196 

Supreme Court, transfer of cases to court in 
banc, Missouri, § 410 
Terins, divisibility, § 149 

Vacating or settlng aslde order made by anotber 
division, $ 501, p. 767 

Divorce, 

Concurrent Jurisdiction in proceeding, priorlty 
and retention of Jurisdiction, § 492, p. 751 
Courts of civil appeals, finality of Judgment on 
appeal. Texas, § 462, p. 714 
Bxclusive Jurisdiction, superior court, § 491, n. 
89 

Hawaii, recognltlon of decrees rendered by courts 
of Republic, § 207 

Jurisdiction, record as requlred to Show, § 104, n. 
28 

Procedure, rules of practice and procedure as ap- 
pllcable to, § 172, p. 270 


I Divorce—Continued, 

Removal of cause, preliminary Injunction re- 
straining disposal of property as affecting 
right, § 509 

Setting aside decree, vacation, § 167 
State courts, exclusive Jurisdiction, § 524 
Supreme Court, appellate jurisdiction in suit for, 
Louisiana, § 378, p. 617 

Waiver of notice, Jurisdiction as conferred by, § 
85, p. 134, n. 91 

Docket, 

See, also, Records, post 

Confllcting entries, later of two entiies as pre^ 
valling, § 237, p. 445 

Entries as Importing incontrovertlble verity, { 
237, p. 443, n. 53 
Keeplng, § 226, p. 418 

Rules of practice and procedure, application, § 
172, p. 266 

Separate dockets, § 226, p. 421 
Domestic receiver, mortgages on land in state sent 
to by foreign receiver, Jurisdiction of court of 
such state in remeet of proceeds, § 555 
Domestic relations, 

Department, laws goveming, § 137, p. 211, n. 52 
State coui-ts, exclusive jurisdiction, § 524 
Domestic relations courts, 

Jurisdiction, Rhode Island, § 286 
Limited jurisdiction, New York, § 279, p. 618 
Domiciliary court, receiver of Corporation appolnted 
by, corporate property in another state as 
brought into custodia legis, § 555 
Dower, Supreme Court, jurisdiction of appeal, 
Illinois, § 357, p. 601 
Missouri, § 405, p. 664 

Draft board, term as not Including, § 1, p. 17 
Drainage distriets, concurrent jurisdiction, priorlty 
and retention of jurisdiction, .§ 492, p. 751 
Drains, Supreme Court, jurisdiction of appeal in 
proceedings to establlsh, Indiana, § 365 
Driver*s license, Jurisdiction to try right, refusal 
to assume, § 90, n. 64 

Dual appeal, transfer of cause as requiring, Louisi¬ 
ana, § 377, p. 616, n. 4 
Duration, terms of court, § 151 

Adjoumed or extended terms, § 152, p. 240 
Duress, municipal courts, Jurisdiction of actions to 
recover money paid under, City of New York, 
§ 279, p. 502 

Eamest money, interest, amount in controversy as 
Included in suit to recover, § 58, n. 94 
Easements, 

Jurisdiction of actions involving, § 247, p. 449, 
n. 19 

Supreme Court, jurisdiction of appeal in actions 
involving, § 357, p. 601 
Missouri, § 405, p. 664 
Ecclesiastical courts, 

Deflned, § 11, p. 23 
Probate courts, practice, § 305 
Economic needs, adoption of law; precedents as af- 
fected by, § 191 

Bducation, department as not Included within term, 
§ 1. P. 17 
EJectment, 

Inferior courts, jurisdiction, § 247, p. 451 
Jurisdiction, amount in controversy, § 57, p. 68 
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Ejectment—CJoiitinued, 

Rules of practlce and procednre as applicable to 
procedure, § 172, p. 270 
Supreme Court, jurisdiction of appeal 
Illinois, § 357, p. 600 
Missouri, § 405, p. 662 

Blection, City, municipal or police court established 
by popular election, § 131 
Blection contest, 

Board to try as included within term, § 1, p. 17 
Courts of civil appeals, finallty of Judgment on 
appeal. Texas, § 462, p. 715 
District courts, jurisdiction, Texas, | 290 
Special term, heai-ing, § 160 
Elements constituting organization, § 1, p. 16 
Elements of jurisdiction, §§ 35-79, pp. 43-120 
Blevators, courthouses, § 166, n. 62 
Bligibility, attendants and assistants, § 142, p. 218 
Emancipation, Supreme Oourt, appellate jurisdiction, 
Louisiana, § 378, p. 618 
Bmergency, 

Attendants and assistants appointed, § 142, p. 
220 

Supervisory jurisdiction. Supreme Court, Louisi¬ 
ana, § 378, p. 621 
Vacation, matters heard in, § 167 
Bmergency courts, Icgislative power to establish, § 
133 

Bmergency Fleet Corporation, state courts, jurisdlc- 
diction of suits against, $ 526, p. 802, n. 28 
Eminent domain, and condemnation procecdings, 
Appraisers appointed under statute as not in> 
cluded within term, § 1, p. 17 
Concurrent jurisdiction in proceeding, § 491 
Priority and retention of jurisdiction, § 492 
p. 750 
County courts, 

Kentucky, § 264, n, 34 
Texas, § 290 
Jurisdiction, 

Amount in controversy as afifecting, § 52, p. 
58, n. 44 

Concurrent jurisdiction, § 491 

Priority and retention of jurisdiction, | 
492, p. 750 

County court, Kentucky, § 264, n. 34 
Supreme Court, appeal, 

Illinois, § 353, n. 17 
Missouri, § 40^, p.' 665 

Employees. Attendants and assistants, ante 
Employers’ liability. Supreme Court, appellate ju- 
i-isdictlon, Louisiana, § 378, p. 617 
Employers’ Liability Act, state courts, concurrent ju¬ 
risdiction of cases arising under, § 526, p. 800 
Employment contract, jurisdiction in action on, in- 
terest as included in amount in controversy, § 
58, n. 93 

Bnemy’s country, courts as included within term, § 1, 
p. 18 

Engllsh courts. 

Definitione, § 11, p. 26 

Precedents, decisione made subsequent to period 
of separation from empire, § 207 
Entlre controversy, jurisdiction, § 87 
Equal division. 

Appellate justices, transfer of cause to another 
depaxtment, § 137, p. 213, n. 65 
Belief as not granted’ or refused, § 184 


Equitable jurisdiction, 

Assumption, § 88, p. 138 
City court, 

City of New York, § 279, p. 494 
Georgia, § 258, p. 462 
Oommon pleas courts, Ohio, § 282 
County courts, ante 
District courts, Oklahoma, § 283 
Federal courts, injunction against proceedings In 
state court having effect of defeating or 
impairing jurisdiction assumed, § 543, p, 
844 

Municipal courts, City of New York, | 279, p. 
498 

Orphans* courts, § 302, p. 544, n. 60 
Superior courts, 

Illinois, § 260, p. 467 
North Carolina, § 280 

Supreme Court, New York, § 279, p. 484 
Equity, 

Chancery courts, ante 

Circuit courts, orlglnal jurisdiction, Illinois, § 
260, p. 466 
Courts, deflned, § 4 

District courts, general jurisdiction, Idaho, § 269 
Jurisdiction, Mississippi, § 271 
Pi*obate courts, jurisdiction, § 130, § 302,'pp. 642- 
546 

Review of evidence in cases in, legislative power 
to grant authority, § 129, p. 195 
Rules of court, 

Application, § 177, p. 282 
Power to make, § 170, p. 262, n. 17 
Special term called for trlal of cases, § 160 
Supreme Court, appellate jurisdiction of equity 
cases, 

Georgia, § 347 
Montana, § 415, p. 676 

Equity courts, law courts distinguished, f 122, p. 
186 

Errors, court for correction, deflned, § 11, p. 25, n. 73 
Escheats, exclusive jurisdiction over proceedings con- 
ceming, § 491 

Escrow, municipal courts, jurisdiction of actlons to 
recover money deposited in, City of New York, 
§ 279, p. 500 

Establishment Creation, ante 
Estoppel, 

Appellate court, erroneous decision on question of 
law, § 193, p. 323, n. 60 

Attendants and assistants, acceptancc of less 
than legal compensation, § 142, p. 223 
Cross-actions, jurisdiction, $ 108 
Jurisdiction, denial, § 108 
Stare decisis, similarity, § 193, p. 326 
Transfer of causes, § 519 
Venue, objections, $ 108 
Evidence or proof, 

Amount in controversy for Jurisdlctional pur- 
poses, S 69, pp. 90-103 

Courts of coordinate jurisdiction, rulings on to 
be offered at trial held in court of, § 493 
Foreign law, jurisdiction as dependent on, $ 70, 

p. 106 

Jurisdiction, 

Amount in controversy, § 69, pp. 90-103 
Defect appearing in pleadinga as cured by, 

§ 112, p. 171 
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Evidence or proof—Continued, 

Jurlsdiction—Continued, 

Error or irregularity as resulting in dlvesti- 
ture, § 93, p. 145, n. 5 

Foneign law, Jurlsdiction as dependent on 
proof, § 70, p. 106 
Service, proof of, § 83, p. 124 
Law of case, application of doctrlne to decislons, 
§ 195, p. 336 

Municlpal court of Chicago, § 260, p. 470 
Opinions, discussion, § 221, p. 407 
Probate courts, proceedings, § 307 
Rules of court, § 180 

Application, § 172, p. 271 

Stare decisis as appllcable to rule, § 187, n. 1 
Examination before trial, 

City court, jurlsdiction to order, New York, § 
279, pp. 490, 498 

Municlpal court, City of New York, § 279, p. 
507 

Examlners, oflScer of court, status as, § 140, n. 83 
Examining court, defined, § 11, p. 26, n. 1 
Exceptions, 

Bili of exceptions, ante 

Rules of practice and procedure, application, § 
172, p. 267 

Supreme Court, jurlsdiction of questions aris- 
ing by, Massachusetts, § 389 
Excess of jurlsdiction, defined, § 25 
Bxclusive jurlsdiction, 

Alimony, questions respecting, § 491, n. 89 
Chancery court, constitutional and statutory pro- 
visions, § 490, p. 741 

Chlldren’s courts, constitutional and statutory 
provisions, § 490, p. 741 

Circuit court, constitutional and statutory pro¬ 
visions, § 490, p. 741 

City courts, constitutional and statutory provi¬ 
sions, § 490, p. 742 

Conunon pleas court, constitutional and statu¬ 
tory provisions, § 490, p. 741 
Conferred by legislation, effect of, § 92 
Constitutional provisions, ante 
County courts, constitutional and statutory pro¬ 
visions, § 490, p. 741 

Court of commissioner, constitutional and statu¬ 
tory provisions, § 490, p. 741 
Custodia legis, property in, § 495, pp, 755-758 
Defined, § 18 

Delegatlon of power to regulate, § 127 
Deposits in court, federal courts, § 533, p. 820, 
n. 60 

District courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 

Divoree proceedings, superior courts, § 491, n. 89 
Effect of conferring, § 486 
Bscbeats, proceedings concernlng, § 491 
E3q)refes grant, § 487 

Family courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 
Federal courts, post 
Grant, § 487 

Habeas corpus proceeding, § 491 
Homesteads, proceedings concernlng, § 491 
Husband and wife, proceedings, § 491 
Implied grant, § 487 
Inf ants, proceedings relating to^ § 491 


Bxclusive jurlsdiction—Continued, 

Injunction against proceedings in court havine 
§ 498 

Justices of tbe peace, § 490, p. 732 
Juvenile courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 

Landlord and tenant, proceedings concernlng § 
491 

Local actions, § 544 

Lunatlcs, proceedings concernlng, § 491 
Mandamus, § 491 

Modification of judgment or decree, § 501, pp 
765-769 

Motor vehicles, proceedings, § 491 
Municlpal courts, constitutional and statutory 
provisions, $ 490, p. 742 

Pollce courts, legislative power to glve, § 13i 
Possession of res, state or federal courts, § '533, 

p. 818 

Priority and retention, § 492, pp. 745-755 
Probate courts, § 490, p. 733 
Effect, § 490, p. 738 

Prohibition, remedy for determining jurlsdiction 
of coordinate courts, § 498 
Property in custodia legis, § 495 
Quarter sessions, court, § 490, p. 741 
Quo warranto, § 491 
Receiversbip, § 491 

Property brought into custody of court by 
appointment of receiver, § 634, p. 824 
Specific performance, § 491 
State courts, § 624 
Statutory provisions, post 
Superior courts, constitutional and statutory pro¬ 
visions, § 490, p. 742 

Vacatlon of judgment or decree, § 601, pp. 765- 
769 

Wills, co.nstruction, § 544 
Executions, 

City court of City of New York, § 279, p. 497 
Enforcement, compelling of by court not render- 
ing, § 496 

Federal court, equitable relief In respect (iJ> ex- 
ecution issued in state court, § 538 
Injunction against enfoi'cement, court not issu- 
ing, § 500 

Municlpal court of Chicago, § 260, p. 471 
Probate courts, enforcement of judgment, § 309, 
p. 559 

Settlng aslde, amount in controversy, § 54 
State courts, Interference with execution on fed¬ 
eral court judgment, § 539 
Stay of execution, post 

Superseding or quashing, court not issuing, § 
496 

Supreme Court, appellate jurlsdiction, Missourl, 

§ 405, p. 664 

Executive department, precedents, rulings, § 208 
Executors and administrators^ 

Concurrent jurlsdiction, interference with prop¬ 
erty in possession, § 495, p. 756 
Probate courts, exclusive jurlsdiction, § 490, p. 
738 

Property in hands of, federal courts as without 
power, § 533, p. 821, n. 61 

Exemplary damages, jurlsdiction, iunount in con¬ 
troversy as including demand for, § 61 
Bxemption statutes, decisions construing, S 214, p. 
392, n. 81 
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Exercise of jurisdictlon, distinctlons, § 26 
Ex.!aibits, return of after copied and made part 
of record, § 228, p. 428 
Existence, 

Gonstitutional provlsions, terms of grant as de- 
termining, 1128 

Delegation of power wlth respect to, § 127 
Judges as essential, § 139 
Limiting, legislative power, § 128 
Ex parte proceedings, 

Amendment of record, § 285 
Vacation in respect to court kept open for pur- 
pose of hearing, § 167 

Expediency, stare decisis rule as founded on, § 
187 

Expenses, power to incur, § 14 
Extension of terms, § 152, pp. 235-242 

Gommencement and termination of extended 
term, § 152, p. 241 

Duration of extended term, § 152, p. 240 
Power possessed during, § 152, p. 242 
Procedure, § 152, p. 239 
Extra sessions, authority to hold, § 162 
Extra jiidieial opinion, defined, § 217, p. 401 
Bxtradition, precedents, federal court decisions, § 
206, p. 371 

Extraordinary terms, 

Duration, § 151 
Jurisdiction, § 160 
Procedure, § 160 
Validity, § 156 

Extraterritorial jurisdiction, constitutlonal and stat- 
utoiy provisions, § 91 

Fact issues, transfer to another court for trial, § 
504 

Fact questions, stare decisis, decisions, § 212 
False testimony, jurisdiction, divestiture, § 93, p. 

144, n. 94 
Family courts. 

Concurrent jurisdiction, constitutional and stat- 
utory provisions, § 490, p. 742 
Exclusi ve jurisdiction, constitutional and statu- 
tory provisions, § 490, p. 742 
Federal constitution, 

Conflict of state law with, federal court decisions 
as controlling .as precedents, § 206, p. 367 
Construction, decisions of federal courts as bind- 
ing, § 206, p. 366 

Court of appeals, jurisdiction of appeais, New 
York, I 429, p. 685 

Exclusive jurisdiction of federal courts, § 525, p. 
792 

Law of case, application of doctrine to decislon 
of state Supreme Court involving construc¬ 
tion, § 195, p. 336 

Power of state to determine limits of jurisdiction, 
§ 120 

State constitution in conflict with, court as au- 
thorized to declare, § 204, p. 360 
State courts, concurrent jurisdiction in inter- 
pretatlon, § 526, p. 798 

Supreme Court, jurisdiction of appeals involving, 
§ 340 

Georgia, § 344 
Kansas, § 371 

Missouri, § 401, p. 641; § 404, p. 655 
Pennsylvania, § 446, p. 700 
Federal courts, 

Automatic expiration of term, § 151 


Federal courts—Continued, 

Bailiffs and criers, attendanee requirements, § 
142, p. 221, n. 82 

Concurrent jurisdiction, §§ 526-528, pp- 797- 
808 

Election of tribunal, § 527 
Injunction against proceedings in state 
court, § 543, pp. 834-848 
Priority and retention of jurisdiction, § 529, 
pp. 808-817 

Property in custody of another court, §§ 538- 
536, pp. 817-830 

Receivership actions by or against receiver, 
5 535 

Receivership, effect of, § 534, pp. 823-828 
Conflict between decisions, state coui*ts as au- 
thorized to decide question for themselves, § 
206, p. 377 

Conflicting jurisdiction, assumption and exercise, 
§ 536 

Copyrights, exclusive jurisdiction of cases aris- 
ing under Copyright law, § 525, p. 794 
Courtrooms, federal building, § 166 
Districts, special teim to dlspose of motion to 
remand case to state court, § 164 
Equitable jurisdiction, injunction against pro¬ 
ceedings in state court having effect of de- 
feating or impairing jurisdiction assumed, § 
543, p. 844 

Exclusive jurisdiction, § 525, pp. 792-796 

Grant of jurisdiction as implying, § 526, p. 
799 

Protection of by enjoining subsequent pro¬ 
ceedings in state court, § 543, p. 842 
Execution, equitable relief in respect to execu- 
tion issued in state court, § 538 
Independent tribunals, status as, § 522 
Injunction, proceedings in state court, § 541, § 
543, pp. 834r-848 

Interstate commerce, exclusive jurisdiction, § 525, 
p. 795 

Judgment or decree, 

Injunction agaiimt enforcement of judgment 
obtained in'state court, § 543, p. 845 
Injunction by state court, § 542 
Jurisdiction of action or suit based on judg¬ 
ment rendered in state court, § 538 
Judicial sales, setting aside judicia! sale made 
by state court, § 538 
Law of case, § 195, p. 335 

Maritime jurisdiction, exclusiveness, | 525, p. 793 
Opinions, post 
Patents, post 

Practice in state courts, recognition of right of 
state court to prescribe, § 170, p. 262, n. 17 
Precedents, 

Bankruptcy matters, § 206, p. 372 

Citizenship, § 206, p. 373 

Construction of federal constitution, § 206, 

p. 366 

Construction of state statutes, § 201 
Co-ordinate courts, § 200 
Decisions as precedents in state courts, § 
205, pp. 360-365 

Decision of Circuit court of appeals as bind- 
ing on district courts, | 198, p. 348 
Decisions as precedents in state courts, § 
205, pp. 360-366 
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Federal courts—Continued, 

Precedents—Continued, 

Decisions on federal questione, § 206, pp. 365- 
378 

Dlstrict court Immediately superior to ref- 
erees court as binding on referee, § 198, 
p. 347, n. 14 

Extradition matters, § 206, p. 371 
Former jeopardy, § 206, p. 373 
Interstate commerce naatters, § 206, p. 369 
Legal tender of United States^ matters re- 
lating to, § 206. p. 371 
Maritime law, § 206, p. 371 
Naturalization matters, § 206, p. 373 
Navlgability of waters within state, § 206, 
p. 371 

Patents, matters relatlng to, § 206, p. 372 
State boundary line matters, § 206, p. 371 
Priority of jurisdiction, injunction against pro- 
ceedings in state court in case of, § 543, p. 
840 

Probate matters, proceeding wlth when not in- 
terfering with administration of estate by 
probate court, § 629, p. 817 
Property in custody, interference with by process 
of state courts, § 533, p. 8*9 
Receivership, exclusive jurisdiction on apiwlnt- 
.ment of receiver, § 534, p. 826 
Removal of cause to, injunction against subse- 
quent proceedings in state couit, § 543, p. 
842 

Rules of practice and procedure, parol adoption, 
§173 

Set-oflP and counterdaim, equitable set-oflP against 
state court judgment, § 538 
Simultaneous terms, § 154 

Stay of proceedings, injunction to stay proceed¬ 
ings in state courts, § 543, p. 834 
Terms, automatic expiration, § 151 
Trade-mark cases, precedents, § 200 
United States Supreme Court, post 
Vice consuis, exclusive Jurisdiction of actions 
against, § 93, p. 144, n. 95 

Federal Employers’ Llabllity Act, federal court de¬ 
cisions as controlling, § 206, p. 373 
Federal Housing Administration, state court, juris¬ 
diction. § 526, p. 802, n. 28 

Federal jurisdiction, courts, record, jurisdiction as 
required to appear, § 104 
Federal law, 

Jurisdiction limited by, § 30 
State courts as authorized to enforce, congres^ 
sional authority, § 125 

Federal offlcers, state courts, jurisdiction of suit 
against, § 526, p. 802 

Federal probation ofQcers, jurisdiction, § 143 
Federal rules of practice and procedure, adoption by 
state, § 174 

Federal Safety Appliance Act, federal court decisions 
as controlling, § 206, p. 373 
Feesw Attorneys, ante 
Felonies, court of appeals, jurisdiction, 

Alabama, § 316 
Missouri, § 402, a 63 

Fictitious clalms, amount in controversy, § 56 
FiUatlon, state courts, exclusive jurisdiction, § 524 
Flling, 

Opinions, § 218 
Papers, § 228, pp. 427-430 


Final decisions, deflned, § 181, p. 290 
Final order, law of case applying to, § 195, p. 335 
Financial panic, precedents as affected by, § 191, n 
24 

Findings, 

Judgment distinguished, § 181, p. 290 
Probate courts, § 308, p. 555 
Rules of practice and procedure as applicable to, 
§ 172, p. 2G9 

Fines, Supreme Court, jurisdiction of cases involv- 
Ing, Louisiana, § 3 ^ 

Fiscal courts, limited jurisdiction, Kentueky, § 264 
Footnotes, 

Opinions, § 221 , p. 407 
Syllabi, post 

Forcible entry and detainer, 

Amount in controversy, § 52, p. 58, n. 39 
AK>ellate court, jurisdiction of appeal in cases 
of, Illinois, § 354 

Concurrent jurisdiction, § 491, n. 96 
Municipal court, 

Chicago, jurisdiction of proceedings, § 260, p. 
468, n. 61 

City of New York, § 279, p. 600 
Supreme Court, jurisdiction of appeal in action 
of, lUinois, § 357, p. 600 

Transfer from municipal to distiict court as In- 
volving title, § 502, p. 771, n. C 8 
Foreelosure, 

County courts, jurisdiction, New York, § 279, p. 
487, n. 60 

Municipal courts, jurisdiction of action for, City 
of New York, § 279, p. 502 
Supreme Court, jurisdiction of appeal, 

Illinois, § 367, p. 602 
Missouri, § 405, p. 663 

Want of seizure In, municipal courts, City of 
New York, § 279, p. 507 
Foreign corporations, 

Actions between, § 77, p. 118 

Corporation and nonresidents, § 77 , p. 116 
Branch courts, maintenance of suits against in, § 
137, p. 211, n. 51 

City courts, jurisdiction of actions by or against, 

, City of New York, § 279, p. 495 
Compelling ofQcers to obey decrees, § 74 
Concurrent jurisdiction, state and federal courts, 
receivership as affecting, § 534, p. 824, n. 79 
County courts, jurisdiction of actions against, 
New York, § 279, p. 488, n. 68 
Federal court decisions as controlling, § 206, p. 
373 

Municipal courts, jurisdiction of actions by or 
against, municipal court of New York City, 
§ 279, p. 500. 

Record as i-equired to show jurisdiction, § 104 
Refusal to assume jurisdiction, § 90 
Tort actions against, § 42, n. 58 
Foreign countries, 

Actions directed against property, § 43, p. 52, n. 
84 

Alien receiver appointed under laws, § 76, n. 24 
Courts, precedents, § 207 

Federal court decisions as controlling, § 206, p. 
376 

Jurisdiction under law of, rule of comity, § 70, 
p. 103 

Penal laws, jurisdiction to enforce, § 71 
Precedents, § 197, p. 346 
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Foreign countries—Contimied, 

Presumptions as to jurisdiction, § 100 
Revenue laws, jurisdiction to enforce, § 72 
Transitory actions, jurisdiction, § 38 
Foreign government, immunity from suit, waiver, § 
109, p. 166, n. 73 

Foreign judgment, injunction against enforcement, 
§ 554 

Foreign laws, 

Assumption of jurisdiction under rule of comity, 
§ 70, p. 103 

Constructlon, absence of any foreign decision con- 
, struing, § 207 

Enforcement, jurisdiction, § 70, p. 105 
Principle of comity as used to explain court*s 
taking or rejecting jurisdiction as to mat- 
ters involvlng, § 545, pp. 850-854 
Proof, jurisdiction as dependent on, § 70, p. 106 
Foreign nations, commission to investigate claims 
of subjects' as not included witbin term, § 1, p. 
17 

Foreign States, 

Penal laws, jurisdiction to enforce, § 71 
Pendency of action in as bar to institution of ac- 
tion batween same parties witbin state, § 548 
Revenue laws, jurisdiction to enforce, § 72 
VIew of premises in, jurisdiction in respect to, § 
164 

Forfeitures, 

State courts, concurrent jurisdiction of actions, § 
626, p. 806 

Supreme Court, jurisdiction of cases involving, 
Louisiana, § 383 

Form, pi^ecedents, declsiod on matters of, § 213 
Forma pauperis, suits in, municipal courts, City of 
New York, § 279, p. 509 

Former jeopardy, federal court decisions, as con- 
trolling, § 206, p. 373 

Fortbcoming bond, amount In controversy, § 62 
Forum, jurisdiction employed, § 15, p. 31 
Forum non conveniens, application of doctrine, § 77, 
p. 115 
Franchises, 

Forfelture, exclusive jurisdiction of state court, 
$ 524 

Supi-eme Court, jurisdiction of appeal In cases 
. involving, 

Illinois, § 358 
Indiana, § 365 
Missouri, § 405, p. 664 

Fraud, 

Interpretera, salary as not recoverable, § 141 
Judgment procured by, annulment, .vacation or 
setting aside, concurrent jurisdiction, $ 501, 
p. 767 

Jurisdiction of action, § 42 
Municipal courts, jurisdiction of actions involv¬ 
ing, City of New York, § 279, pp. 500, 502 
New trial on ground of, probate court, § 308, p. 
557 

Opening and setting aside decree, probate courts, 
§ 300, p. 561 
Fraudulent claims, 

Amount in controversy, § 56 
Fraudulent conveyances, 

Action to set aside, amount in controversy, § 57, 
p. 69 

Appellate courts, jurisdiction of appeal in suit 
to set aside, Illinois, § 354, n. 27 


Fraudulent conveyances—Continued, 

Federal court, equltable relief in respect to judg¬ 
ment and execution in state court wbere 
property bas been fraudulently conveyed, § 
538 

Supreme Court, jurisdiction of appeal in proceed- 
ing to set aside, Illinois, § 357, p. 602 
Freebolds, Supreme Court, jurisdiction of appeal in¬ 
volving, Illinois, § 357, pp. 597-603 
Full faitb and credit clause, 

Construction of constitution or statute of othor 
state, precedents, § 294, p. 359 
Federal constitution, comity distinguished from, 
§ 545, p. 851 

Injunction, respect as required under, § 554 
Future cases, declaration by court for use in as not 
dicta, § 190, p. 317 
Qamisbment, 

County courts, Texas, § 200 
Jurisdiction, 

Interrogatories sbowlng amount in contro¬ 
versy as sufficient, § 60, p. 92 
Waiver of objections, § ICO, p. 167, n. 85 
Municipal courts, jurisdiction of proceedings, City 
of New York, § 279, p. 507 
State courts, interpleader suit In federal court as 
affecting rigbt to proceed to judgment, § 533, 
p. 821, n. 61 

General nature, riiles of praetice and procedure, § 175 
General tem, defined, § 147 
Geograpbical form, districts, § 136 
Good faitb, jurisdiction, amount in controvei*sy, § 54 
Goveming law, jurisdiction, § 15, p. 32 
Governmental affairs, stare decisis attaching great 
weigbt to decisions involving, § 187, n. 11 
Governor, 

Judges, assignment, § 108 
Special term, 

Autbority to call, § 157 
Order appointing, § 158 

Guaranty, jurisdiction, actions on, amount in contro¬ 
versy, § 52, p. 58, n. 42 
Guardianship, 

Concurrent jurisdiction, priority and retontion of 
jurisdiction, § 492, p. 749 

Courts of civil appeals, appellate jurisdiction, § 
402, p. 713, n. 29 

Injunction, enjoinlug guardian by court otber 
tban one appointing, § 499 
Probate court, exclusi ve jurisdiction, § 490, p. 
733, n. 30 

Guilty plea, rejected tender of as not rcquircd to be 
recorded in Journal, $ 226, p. 419 
Habeas corpus, 

Certification of cause to Supreme Court, court of 
appeal, § 502, p. 770, n. 68 
Circuit courts, Soutb Dakota, S 455 
Court of appeals, 

Alabama, § 316 
Iiouisiana, § 379, p. 624 
Maryland, § 386 
Missouri, § 402 
Obio, § 439 

Court of criminal appeals, Texas, g 463 
District courts, 

Idabo, § 259 
New Mexico, § 427 
Texas, § 290 

District courts of appeal, Califomia, g 324 
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Habeas corpus—Gontinued, 

Exclusive jurisdiction, eonstitutlonal and statu- 
tory provisions, § 491 

Records, availabillty for purpose of attacking, § 
237. p. 444, n. 57 

Superior courts, Pennsylvania, § 447 
Supreme Court, 

Arizona, § 318 
Arkansas. § 320 
California, § 323, p, 569 
Ck)lorado, § 327 
Idaho, § 350 
Illinois, § 353 
Indlana, § 365 
Kansas, § 371 
•Louisiana, § 378, p. 620 
Missouri, § 401, p. 642 
Montana, § 415, p. 676 
Nebraska, § 418 
North Dakota, § 435 
Ohio, § 438 

Oklahoma, § 441, p. 696 
Oregon, § 443 
Pennsylvania, § 446, p. 700 
South Carolina, § 451 
Texas, § 461, pp. 711, 712 
Utah, § 465 
Washington, § 475 
Wiseonsin, § 481, p. 728 
Wyoming, § 484 
Supreme court of appeals, 

Virginia, § 471 
West Virginia, § 478 

Hardship, 

Jurlsdietion, determination of questlon without 
regard to, § 112, pp. 170-174 
Precedent as affected by, § 187 

Hawaiian courts, precedents, decisions prior to an- 
nexation, § 207 

Hearing, transfer of causes, § 513 

Hesitatlon of witness, record as required to show, 
§ 226, p. 418, n. 77 

Highways, Supreme Court, jurisdiction of appeal in. 
actions relating to^ 

Illinois, § 357, p. 600 
Indiana, § 385 

Holidays, term of court flxed on, § 150, p. 231 

Home Owners* Loan Corporation, state courts, juris¬ 
diction over, § 526, p. 802, n. 25 

Home rule, constitutional and statutory provisions 
for as giving city power to define authority and 
procedure of court, § 131, n. 9 

Homesteads, 

Exclusive jurisdiction over proceedings concern- 
ing, § 491 

Supreme Court, jurisdiction of appeal in action 
involving, 

Illinois, § 357, p. 601 
Louisiana, § 378, p. 618 
Missouri, § 405, p. 664 

Hotels, adjoumment of court to from regular court- 
room, § 166 

Hours of convenlng court, discretion of trial judge, 

§ 162 

Husband and wife, 

Exclusive jurisdiction in respect to proceedings 
relating to, 8 491 


Husband and wife—Oontinued, 

Joinder in action for wife*s injuries, amount In 
controversy for jurisdictional puiposes, § 64 
p. 80, n. 62 

Hustings court, defined, § 11, p. 26, n. 3 
Hypothetical judgments, precedents, § 214, p. 389, n. 
60 

Ignorance, rules of practice and procedure, Infraction 
as not excused by, § 176, p. 280, n. 73 
lUustrations, opinions, precedents as not resulting 8 
190, p. 313 

Impairment of obligations, overruling of decision as 
operating retrospectively, § 194, p. 329 ' 

Impeachment, court, defined, § 11, xk 22 
Implication, 

Jurisdiction, 

Assumed by, § 29 
Taken away by, § 134, p. 203 
Implied contracts, municipal courts, Jurisdiction of 
actions on, City of New York, § 279, p. 501 
Implied powers, probate court, § 301, p. 540 
Impounded funds, protection of on determining court 
was without jurisdiction, § 119, n. 76 
Imposts, Supreme Court, jurisdiction of cases Involv¬ 
ing, Louisiana, § 383 
In banc, 

Precedents, divisions of court of last resort. S 
197, p. 346 

Sitting in distinguished, § 1 , p. 18, n. 57 
Incidental business, remaining open for after con- 
clusion of regular business of term, § 151 
Incidental jurisdiction, § 88 , pp. 136-139 
Appellate courts, §§ 311, 313 
Probate courts, § 304 

Incompetent persons, concurrent jurisdiction in mat« 
ters relating to, priority and retention of juris¬ 
diction, § 492, p. 749 

Independent tribunals, state and federal courts, 
status as, § 522 
Index, records, § 226, p. 421 

Indian reservations, jurisdiction of offenses commit- 
ted on, federal court decisions as controlling in 
respect to, § 206, p. 372 

Indictment and Information, special term, tri^ of 
indictments returned at, § 160 
Industrial Accident Commission, precedents, rulings 
of, § 208 
Infants, 

Concurrent jurisdiction respecting custody, pri¬ 
ority and retention of jurisdiction, § 492, 
p. 749 

Exclusive jurisdiction over proceedings, § 491 
State courts, exclusive jurisdiction of proceedings 
relating to custody, § 524 

Inferential holdings, precedents, § 186, p. 299, n. 64 
Inferior appellate courts, final jurisdiction, legisla- 
tive power to invest with, § 129, p. 196 
Inferior courts, 

Attendants and assistants, power to appoint, § 
142, p. 219 

Oonstruction of statutes by, consideration given 
to, § 201 

Courts of general jurisdiction as such in respect 
, of exercise of special statutory powers, 8 
245 

Defined, 8 7 

Dicta, conclusions of court of last resort not re- 
gaxded as by, 8 190, p. 316 
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Inferior courts—Contlnued, 

Establishment or disestablishment, statutory pro- 
visions, § 134, p. 204 

Implicatiori, assumption of power by, § 244 
Jurisdiction, § 7 
Alabama, § 25*0 
Amount in controversy, § 50 
Ejectment, § 247, p. 451 
LImitation as to, § 244 
Mandamus, § 247, p. 448 
Personal property, determlning tltle, § 247, 
p. 448 

Presumptions as to, § 97 
Real property, actions involving title to, § 
247, p. 448 

Record as required to Show, § 105 
Subject matter, limitations as to, § 247, pp. 
448-451 

Territorial limitations, § 248 
Texas, § 290 
Precedents, 

Decisions as not binding on higher courts, § 
201 

Decisions of courts of last resort as required 
to be followed, § 197, p. 343 
Duty of fqllowing latest decisions in case of 
conflict, § 192 

Rules of procedure for, higher courts as au- 
thorized to make, § 170, p. 264 
Trusts, jurisdiction of suits to establish, § 247, p. 
451 

Infringement of patents, federal courts, exclusive 
Jurisdiction of actions involving, § 506, p. 804 
Inherent powers, 

Expenses, incurrenoe, § 14 
Jurisdiction, § 15, p. 29; §§ 31,86 
Legislature as authorized to pass laws in aid of, 
§ 122, p. 187 

Nunc pro tunc entries correcting records, § 227, 
p. 424 

Officers, supervision, § 88 , p. 138 
Record, correction, § 232, p. 433 
Superior court, § 238 

Initiative and referendum, appellate court, jurisdic¬ 
tion of appeal from judgment under provisions 
for, Illinois, § 354, n. 27 

Initiative petition, power relating to courts proposed 
by, § 122, p. 187 
In j unet ion, 

Aliens, jurisdiction to grant relief, § 77, p. 116 
Appellate court, jurisdiction of appeal from in- 
terlocutory orders with respect to, Illinois, § 
356, p. 597 

Circuit courts, South Dakota, § 455 
Comity, violation of injunction as not pennitted 
as matter of, § 554 
Concurrent jurisdiction, 

Assertion of jurisdiction over property in- 
volved, § 533, p. 818, n. 45 
Courts of other States or countries, § 554 
Federal court against proceedings in state 
court, § 543, pp. 834r-848 
Priority and retention of jurisdiction, § 492, 
p. 751 

Proceedings in another court, § 498 
State court against proceedings in federal 
court, f 542 
21C J.S.--75 


Injunction—Continued, 

County courts, 

New York, § 279, p. 488 
Texas, § 290 
Court of appeals, 

Kentucky, § 375, n. 79 
Louisiana, § 379, p. 623 
Texas, § 402, p. 715, n. 47 
District courts, 

New Mexico, § 427 
Texas, § 290 

District courts of appeal, Oalifomia, jurisdiction 
as to, § 324, n. 36 

Enforcement of exeeution, court not issuing, § 
600 

Enforcement of judgment, court not rendering, 
§ 499 

Exeeution, enjoining enforcement of by court 
other than one issuing, § 500 
Federal courts, proceedings in state court, §§ 541, 
543, pp. 834-848 

Full faith and credit clause, respect as required 
under, § 554 
Judgment, 

Enjoining enforcement of judgment rendered 
by another court, § 499 

Federal court as entitled to enjoin enforce¬ 
ment of judgment obtained in state 
court, § 543, p. 845 

Jurisdiction, amount in controversy as affecting, 
§ 52, p. 60, n. 57 

Order, enjoining order made by another court, § 
499 

Proceedings in another court, § 498 

^tate and federal courts, §§ 541-643, pp. 833- 
848 

Special term, dissolution, § 160 
State courts, proceedings in federal court, § 542 
Stay of proceedings, action pending in another 
court, § 497 
Supreme Court, 

Oolorado, § 327 
Michigan, § 392, n. 97 
Montana, § 415, p. 676 
New York, § 279, p. 485, n. 45 
North Dakota, § 435 
Oklahoma, § 441, p. 697 
Pennsylvania, § 446, p. 700 
South Oarolina, § 451 
South Dakota, § 464 
Wisconsln, § 481, p. 728 
Transfer of cause, § 502, p. 770, n. 68 

Divorce proceeding, preliminary injunction 
restraining disposal of property as af¬ 
fecting right, § 509 

Injunction against subsequent proceeding in 
state court on removal to federal court, 

§ 543, p. 842 

In personam, jurisdiction, § 15, p. 32 
Inquiry, court of, defined, § 11, p. 23 
Inquisitorial powers, probate courts, § 298 
In rem, 

Concurrent jurisdiction between state and fed¬ 
eral courts in respect to suits, priority and 
retention of jurisdiction, § 529, p. 811 
Jurisdiction, § 15, p. 32 

Probate courts, proceedings as in nature of, § 
305 
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Insane persons, 

Pro'bate courts, concurrent Jurisdlctlon over, § 
490, p. 735, n. 35 

State courts, excluslve jurisdiction of proceedlng® 
relating to custody, § 624 
Insolvency, 

Appellate Jtrlsdlction, Ohio, § 440 
Concurrent jurisdiction, 

Federal courts, § 526, p. 798 
State and federal courts, jurisdiction of res 
flrst acquired as retalned, § 533, p.-818 
State courts, jurisdiction of actions involving, § 
626, p. 797 

Insolvency statutes, stare decisis, doctrlne as appllca- 
ble to declsions construing, § 214, p. 889, n, 60 
Installments, jurisdiction of actions to recover sums 
due on, municipal court of City of New York, § 
279, p. 500 

Instructions, rules of practice and procedure as ap- 
plicable to, § 172, p. 269 

Insurance, jurisdiction of actions on policies, § 41, n. 

64 

Intendment, jurisdiction as enlarged by, § 29 
Interdiction, Supreme Court, appellate jurisdiction 
in respect to, Louisiana, § 378, p. 617 
Interest, 

Amount in controversy as includlng for jurisdic- 
tional purposes, § 58 
Louisiana, § 381, p. 627, n. 99 
Judgment or decree, amount In controversy as 
including for jurisdlctional purposes in suit 
to set aside assignment, § 54 
Interested persons, interpreters, appointment as, § 

141 

Interlineations, record, construction as mistakes (!or- 
rected when made, § 230 

Interlocutory hearing, statement of judge at as law 
of case, § 195, p. 334, m 36 
Interlocutory orders, 

Courts of civil appeals, flnallty of judgment on 
appeal from, Texas, § 462, p. 715 
Power to make, § 88 , p. 137, n. 18 
Supreme Court, jurisdiction of appeals from, § 

353 

Indiana, § 365 

Intermedlate appellate courts, 

Diminishing field in which declsion is flnal, legis- 
latlve power in respect to, § 129, p. 195 
Jurisdiction, legislative power to confer, § 129, p. 

196 

Precedents, declsions, § 198, pp. 347--351 

Following declsion of blgher court pendlng 
rehearlng in appellate court, § 192 
Stare decisis, appllcation of doctrine to, § 198, 
pp. 347-361 

Supreme Court rule as binding on, § 176, p. 278, 
n. 53 

International courtesy,' courts following interpreta- 
tlons of trlbunals of forelgn countrles pursuant 
to rules of, § 207 
Interpleader, 

City courts, jurisdiction,, City of New York, § 

279, § 279. p. 490, n. 80; § 279, p. 496 
Federal court, injunctlon agalnst parties to In¬ 
terpleader from further prosecuting suit in 
any other court, § 543, p. 847 
Jurisdiction, amount in controversy, § 64, p. 81 
Municipal courts, City df New York, f 279, p. 607 
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Interpleader—Continued, 

Probate courts, jurisdiction in, § 302, p. 543, n. 
67 

Interpreters, 

Appointment, § 141 
Compensatlon, $ 141 
Qualiflcations, § 141 
Removal, § 141 
Status as, § 141 
Interrogatorios, 

Municipal court of Chicago, § 260, p. 470 
Rules Of practice and procedure as applicable to, 
§ 172, p. 269 
Interstate commerce, 

Concurrent jurisdiction over cases pertaining to, 
§ 526, p. 803 

Federal courts, excluslve jurisdiction, § 525, p. 
795 

Precedents, federal court decisions as controlling 
in matters relating to, § 206, p. 369 
State courts, concurrent jurisdiction over cases 
pertaining to, § 526, p. 803 

Interstate Commerce Act, construction United States 
Supreme Court as supreme authority, § 206, p 
370. n. 37 

Interstate Commerce Commission, 

Precedents, weight given to opinions of, § 208 
Term as not including, § 1, p. 17 
Intervention, 

Jurisdiction, amount in controversy, § 64, p. 80, 
n.67 

Jurisdiction of appeal, Louisiana, § 377, p. 615, 
n. 95 

Probate courts, proceedings, § 306 
Inveiglfement, jurisdiction of actions for, municipal 
court of City of New York, | 279, p. 601 
Investigations, power to order, § 88, p. 138 
Issue, 

Joinder, Supreme Court, New York, § 279, p. 
486, n. 46 • 

Municipal court of Chicago, § 260, p. 470 
Probate courts, post 

Rules of practice and procedure as applicable to, 
§ 172, p. 267 

Transfer td another court for trial of issues of 
law, § 504 
Joinder of causes, 

Jurisdiction, amount in controversy, S 63 
Municipal courts, City of New York, § 279, p. 506 
Joinder of parties, jurisdiction, 

Acqulsition over one party as giving jurisdiction 
over another, § 73 

Amount in controversy as affected by, § 64, pp. 
79-S2 

Nonresidents, § 78 

Journal, transfer of causes, order entered on, § 518 
Judges, 

Absence, authority of other judges as affected by, 
§ 183, p. 294 

Additional judges, divided court authorizlng call- 
ing of, § 184 
Assignment, § 168 

Change and interchange, rules of practice and 
procedure as applicable to, § 172, p. 268 
Confldential attendants, status, § 142, p. 218, n. 
54 

Congress as wlthout authority to appoint to state 
court, $ 126 
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Judges—Continued, 

Convention, rules of practlce and procedure 
adopted by, § 173 
Convertible term, § 1, p. 16 
Courtbouses, control, § 166 
Courtrooms, control, § 166 

Deatb, authority of other judges to hold court, 
§ 183, p. 294 
Designation, § 168 

Detailing, statutory provisions, § 168 
Discretion, 

Night sessions, § 162 
SpeQial term, §§ 166,167 
Disquallfication, 

Assignment of judge to sit, § 168 
Authority of other judges, § 183, p. 294 
Authority to call special term, § 167 
Dissent or absence not noted, § 184, n. 34 
Election contest. Supreme Court jurlsdiction, 
Missouri, § 401, p. 643 
Establishment as dependent on, § 139 
Exercise of power by court, § 86 
Bxlstence of court as dependent on, § 139 
Extension of term by, § 162, p. 236 
Extraordinary term as dependent on sufficiency, 
§ 166 

Governor, assignment, § 168 
Interchange, rules of practlce and procedure as 
applicable to, § 172, p. 268 
Law of case, ruling by different judges, § 196, p. 
340 

Lay judges, decisions, § 184, n. 32, post 
New term, authority to call, § 157 
Officers, compensation determined by, § 140 
Opinions, generally, post 

Place for holding court, power to designate, § 
164 

' Precedents, single judge as not bound to follow 
decision of predecessor, § 198 
Prodecessor, single judge as not bound by de¬ 
cisions, S 196 

Presence, adjudication requiring, § 183, p. 293 
Presiding judge, adjournment of term by, § 152, 
p. 237, post 

Removal from ofiice. Supreme Court jurisdictlon, 
Iiouisiana, § 378, p. 619 

Resignation, ministeria! proceedings of subor- 
dinate officers as not arrested by, § 140 
Retirement, authority of other judges as aflfected 
by, § 183, p. 294 

Review, prior decisions of another judge of 
same court, $ 501, p. 708 

Rules established by, effect of, § 176, p. 280 
Rules of practice and procedure, adoption by 
convention, § 173 

Sesslon of court on proceeding with dispatch of 
judiclal buslness, § 147 

Simultaneous sessions as dependent on, § 162 
Single judge, authority to transact buslness, § 
183, p. 293 
Special term. 

As dependent on sufficiency, § 156 
Called by, §§ 147,157 
Supemumerary judges, post 
Term, 

Absence or death as terminating, § 151 
Term, 

Adjournment, § 152, p. 236 
As including, § 1, p. 17 


Judges—Continued, 

Term—Continued, 

Changing, § 150, p. 232 

Delegation of power in r^pect to fixing of 
time, § 150, p. 231 
Extension, § 152, p. 236 

Failure to appear on day appolnted for 
commencement, § 150, p. 231 
Failure to attend on day to which adjourn- 
ed, §155 ' 

Judgment or decree, 

Amendment or vacation, municipal courts, City 
of New York, § 279, p. 512 
Annulment, 

Courts of one state as having authority to 
annui judgment of court of another 
state, § 562 

Federal courts, state court, judgment, § 538 
State court, federal court judgment, § 639 
Appellate court, § 501, p. 765 
Court rendering as having exclusive juris- 
diction, § 501, pp. 766-760 

Attachment, jurisdictional limlt in respect to 
amount in controversy as having no appli- 
cation, § 52, p. 58, n. 39 

City court of City of New York, § 279, p. 497 
Comlty, enforrement under, § 91, n. 77 
Confederate cf>urts, validlty, § 145 
Construction and effect, municipal courts, City 
of New York, § 279, p. 512 
Decision as annoiincement, § 181, p. 290 
Decree pro confesso, special term, § 160 
De facto courts, validity, § 144 
Department or division rendering, § 137, p. 211 
Enforcement, 

Courts of one state as authorized to enforce 
judgments of court of another state, § 
651 

Federal court judgment in state court, § 
539 

Resort to court rendering, § 496 
Federal courts, ante 
Injunction agalnst enforcement, 

Court not rendering, § 499 
Federal courts with respect to judgment ob- 
tained in state court, § 543, p. 845 
Foreign judgment, § 554 
Jurlsdiction, 

After judgment, § 110 

Amount in controversy, waiver of excess, f 

68 , p. 90 

Dlstingulshed, § 15, p. 33 
Divestiture as resuit of entry, § 94, n. 20 
Hearing cause as including power to ren- 
der, § 15, p. 30 

Objection to jurlsdiction after, § 110 
Recitals as to, § 101 
Modiflcation, 

Appellate court, § 501, p. 766 
Court rendering as having exclusive juris- 
diction, § 601, pp. 765-709 
Courts of one state as having authority to 
modlfy judgment of courts of another 
state, § 552 

Federal court, state court judgment, § 538 
State court, federal court judgment, § 539 
Municipal court, 

Chicago, § 260, p. 471 

City of New York, § 279, p. 511 
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Jndgznent or decree—Continned, 

Opinion distinguished, § 217, p. 400 
Opinlons combined with, § 217, p. 404 
Ownership determined by court not rendering, 
§496 

Fresumptions, Jurlsdictlon to enter, § 96, p. 149, 
n. 36 

Probate conrts, post 

Revlew of another court*s decree, § 496 
Satisfaction, exclusive jurisdiction as to, § 496 
Setting aside. Supreme Court jurisdiction, Mis- 
souri,.§ 405, p. 663 

Setting aside assignment, Interest as included 
in determining amount involved for jurls- 
dictional purposes, § 54 
State court, 

Enforcement of federal court judgment, § 
539 

Injunction against enforcement by federal 
courts, § 543, p. 845 
Vacatlon, 

Appellate court, § 501, p. 765 
Authority, § 94 

Court rendering as having exclusive Juris¬ 
diction, § 501, pp. 765-769 
Federal courts, state court judgment, § 538 
Hendition in, § 167 

Judicial act by exercise of powers, § 12 
Judicial assembly, deflned as, f 1, p. 15, n. 2 
Judicial circuits. Circults, ante 
Judicial department, courts as part, § 1, p. 15, n, 2 
Judicial dicta, obitur dictum distinguisbed, § 190, 
p. 316 

Judicial dictum, deflned, § 190, p. 316 
Judicial districta. Dlstricts, ante 
Judicial functlons, session as essential, § 161 
Judicial opinion, deflned, $ 217, p. 401 
Judicial power, 

Congress as without power to confer on state 
court, § 125 

Leglslative power to confer, § 122, p. 186; § 133 
Judicial records. Records, generally, post 
Judicial sales, 

Annulment, concurrent jurisdiction, § 501, p. 767 
Concurrent jurisdiction, priority and retention of 
jurisdiction, § 492, p. 751 

Federal court, setting aside judicial sale made 
by state court, § 538 
Jurisdiction, §§ 15-119, pp. 28-180 
Acts in ^xcess, validity, § 116 
Adjoumment divestiture as resulting, § 93, p. 
146 

Admiralty court, § 11, p. 22 

Admissions, amount in controversy as affected 
by, § 68 , p. 89 

Adoption proceedings, presumptions as to, § 98, 
n. 78 

Advisory opinions, § 36 

Affldavit of defense, objection set up by way 
of. § 112, p. 172 

Affidavits, determination of auestion on, § 112, p. 
173 

Agreement of parties, 

Acquisition, § 85, p. 128 
Divestiture, § 92 

Aldermen’s courts, Pennsylvania, § 285 
Alien receiver, | 76, n. 24 

Alimony, action to establish foreign judgment 
regardless of amount, § 52, p. 59, n. 55 


Jurisdiction—Contlnued, 

Alteration, legii^ative power, § 128 
Amendment conferrlng, § 116 
Amendment of pleadings, amount In controversy 
established by, § 69, p. 99 

Amendment of statute^ divestiture as resuit of, 
§95 

Ancillary jurisdiction, ante 
Answer, 

Objection set up by way of, § 112, p. 172 
Waiver by, § 109, p. 165 

Appeal and error, waiver of objections by appeal, 
§ 109, p. 165 

Appearance, presumptions as to, § 96, p. 151 
Appellate courts, ante 
Appellate jurisdiction, ante 
Arbitration, consent, § 85, p. 134, n, 90 
Assault and battery, ante 
Assumption of contrary to law, § 28 
Attorney’s fees, amount in controversy as includ- 
ing for jurisdictlonal purposes, § 59 
Bastardy proceedings, amount in controvei-sy, § 
52, p. 69 

Bili of particulars, waiver of objections by call- 
ing for, § 109, p. 167, n. 85 
Bonds, actions on, amount in controversy, § 62 
Breadtb of cause of action, § 35, p. 46 
Burden of proof as to, § 112, p. 172 

Amount in controversy, § 69, p. 101 
Cancellation of Instruments, ante 
Change of county lines, efiPect, § 93, p. 146 
Cboses in action, situs for purpose, § 43, p. 51, 
n. 79 

Circuit courts, ante 
City couits, ante 
Civil courts, § 6 
Collateral attack, ante 
Commissioners* courts, ante 
Comity, ante 
Common law, ante 
Common pleas courts; ante 
Competent jurisdiction, § 22 
Complaint, amount in controversy as required 
to be set forth, § 69, p. 91 
Complete jurisdiction, deflned, § 21 
Concurrent jurisdiction, ante 
Condemnation proceedings. Eminent domain 
and condemnation proceedings, ante 
Conditional jurisdiction, acquisition, § 80 
Conditidns, § 85, p. 129 

Conferring, terms of grant as determining, § 128 
Conflicting jurisdiction, ante 
Congress as without power to regulate jurisdic¬ 
tion of state court, § 125 
Consent, 

Acquisition, § 85, pp. 127-134 
Divestiture, § 92 
Constitutional provisions, ante 
Constructive seizure of property, acquisition, § 
84 

Constructive Service, acquisition, § 83, p. 124 
Contentions originating in unlawful purposes or 
transactions, § 35, p. 46 
Continuances, loss as resuit, § 93, p. 146 
Contracts, ante 
Convenience, ante 
Co-ordinate jurisdiction, ante 
Corporatione, ante 

Correction of judgment after exhaustion, § 94 
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Jurisdiction—Oontinued, 

Correctness of decision, dependency on, § 27 

Costs, amount In controversy as Including, § 60 

Gounties, ante 

County couits, ante 

Court of appeals, ante 

CJourts of civil appeals, ante 

Criminal courts, § 6 

Oivil jurisdiction, § 246 
Criminal jurisdiction, ante 
Cross-actions or cross-complaint, ante 
Death of party, divestiture as resuit, | 93, p. 
146 

Debts, situs for purpose of in actions on, § 43, p. 

51, n. 79 
Decisions, ante 

Declaration, amount in controversy as required 
to be set forth, § 69, p. 91 
Dedication, actions involving, § 247, p. 449, n. 19 
De facto government, courts of, § 145 
Default judgment, record as required to show, § 
104 

Defective pleading, divestiture by, § 92 
Defendant, mode of acquiring, § 83, p. 123 
Definitions, §§ 15-27, pp. 28-39 
Civil jurisdiction, § 19 
General jurisdiction, courts of, § 2 
Delegatlon of power to regulate, §§ 126-133, pp. 
190-202 

Goveming principies, § 127 
Delay, loss of jurisdiction, § 93, p. 146 
Demurrer, waiver by, § 109, p. 165 
Department or divlsion, cases assigned to, § 137, 

p. 212 

Derivation, § 28 

Derivation of word, § 15, p. 29, n. 28 
Detemination of jurisdictional questions, §§ 112- 
115, pp. 170-177 
Collateral attack, § 115 
Conclusiveness of decision, § 115 
Effect of decision on, § 115 
Motion of court, § 114 

Power of court to determine own jurisdic¬ 
tion, § 113 

Power to enforce as essential, § 35, p. 46 
Devisees, estoppel, § 108 
Diminishing, leglslative power, § 128 
Discretion, 

Exercise, § 90 
Nonresidents, § 77, p. 115 
Dismissal, 

Determination that court has no jurisdic¬ 
tion as requiring, § 118 
Divestiture as resuit, § 94 
Pindiiig at any stage of proceedings of lack 
of jurisdiction, § 114 

Improper joinder of causes for jurisdictional 
pui-poses, § 63, n. 27 

Voluntary settlement requiring, § 93, p. 145 
Distinctions, §§ 15-27, pp. 28-39 
Exercise of jurisdiction, § 26 
Subject matter and person, § 23 
Distress proceedings, amount in controversy, § 53 
Distidct courts, ante 
Divestiture, §§ 92-95, pp. 143-148 
Amendment of statute, § 95 
Events happening after jurisdiction acquired, 
§ 93, pp. 143-146 
Final disposition of case, § 94 


Jurisdiction—Oontinued, 

Divestiture—Contlnued, 

Re-acquisition after, § 85, p. 133 
Repeal of statute, § 95 

Subsequent events resulting in, § 93, p. 143 

Division of county, efPect, § 93, p. 146 
Divorce proceedings, record as required to show, 
§ 104, n. 28 

Easement, actions involving right, § 247, p. 449, 
n. 19 

Ejectment, amount in controversy, § 57 
Elements, §§ 35-79, pp. 43-120 
Eminent domain and condemnation proceedings, 
ante 

Enforcement of judgment after exhaustion, § 94 
Enlargement by intendment, § 29 
Entire controversy, § 87 . 

Bquitable jurisdiction, ante 

Estoppel to deny, § 108 

Evidence or proof, ante 

Exceptions, amount in controversy, § 56 

Excess, defined, § 25 

Exelusive constitutional provisions, legislative 
interference with, § 124 
Exelusive jurisdiction, ante 

Exemplary damages, amount in controversy as 
including demand, § 61 
Exercise, §§ 89-91, pp. 139-142 
Discretion, § 90 
Mode, § 89 

Extent, § 16; §§ 86-88, pp. 134-139 
Extraordinary term, § 160 

Extraterritorial Service of process as conferrlng, 
§ 83, p. 126 

Fairness in acquiring, § 80 

False testimony, divestiture by, § 93, p. 144, n. 
94 

Federal courts, precedents, § 206, p. 371 
Pederal probation oflficers, § 143 
Final disposition of case, divestiture, § 94 
Forcible detainer, amount in controvei-sy, § 62, 
p. 58, n. 39 

Foreign corporatione, actions between or involv¬ 
ing, §74; §77,p.ll8 

Actions between coiporation and nonresi¬ 
dents, § 77, p. 116 

Record as required to show, § 104 
Refusal to assume, § 90 
Tort actions against, § 42, n. 58 
Foreign countries, actions "directed against prop- 
erty, § 43, p. 52 

Foreign courts, presumptions as to, § 100 
Foreign laws, 

Penal laws, § 71 
Reveiiue laws, § 72 

Formal pleadings, nccessity for acquisition, § 81 
Fortheoming bonds, amount in controversy in ac¬ 
tions on, § 62 
Fraud, action, § 42 

Fraudulent conveyances, amount in controversy 
in action to set aside, § 57, p. 69 
Fraudulent statement of cause of action for pur¬ 
pose of acquiring, § 82 
Ganiishment, 

Interrogatories as suffieiently showing 
amount in controversy, § 69, p. 92 
Waiver of objections, § 109, p. 167, n. 85 
Goveming law, § 15, p. 32 
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Jurlsdiction—Contlnned, 

Hardshlp, determlnation of questioa without re- 
gard to, § 112, pp. 170-174 
Implication, 

Assumption by, § 29 
Witbdrawal by, § 134, p. 203 
Incidental jurlsdiction, ante 
Increasing, legisljative power, § 128 
Inferior courts, ante* 

Inherent power, §§ 31, 88 

Injunction, amount in eontroversy, § 52, p, 60, 
n. 57 

Intendment, enlargement by, § 29 
Interest, amount in controversy as including, § 
58 

Interpleader, amount in controversy, § 64, p. 81 
Intervention, amopnt in controversy, § 64, p. 80, 
n. 57 

Joinder of causes, amount in controversy, § 63 
Joinder of parties, 

Acquisition of jurlsdiction over one party as 
giving jurlsdiction over another, § 73 
Amount in controversy, § 64, pp. 79-82 
Judgment or decree, ante 
Jury questions as to, § 112, p. 172 
Lack of, deflned, § 15, p. 32 
Land, actions, §§ 45-49 

Breach of contract, § 48 
Determlnation of titie, § 46 
Recovery of possession, § 46 
Trespass for injuries, § 47 
Law of case, application to decisions, S 195, p. 
336 

Legatees, estoppel, § 108 

Legislative interference, exduslve constitutional 
provisions, § 124 

Legislative power, constitutional restrictions, § 
122, pp, 181-188 
Libel or slander, action, § 42 
Liens, amount in controversy in actions to en- 
force, § 57, p. 70 
Llmitation, § 30 

Limited by subject matter, § 247, pp. 448-451 
Limited jurisdiction, post 
Local actions, § 38 
Local courts, § 9 
Loss, §1 92-95, pp. 143-148 
Magistrates’ courts, post 
MaliCious prosecution, action, { 42 
Mandamus, amoiftit in controversy as affecting, 
§ 52, p. 60, n. 57 

Maritime courts, § 11, p. 22, n. 16 
Mayor’s courts, post 

Mechanics’ liens, enforcement outside of state, 
§ 43, p. 52, n. 84 
Merits, 

Determlnation , of jurisdictional question 
without regard to,- § 112, p. 171 
Proceedlng on after objection overruled, § 111 
Mode of acquiring, §§ 80-85, pp. 121-134 

Waiver of irre^arity, § 109, p, 166, n. 73 
Modifying, legislative power, § 128 
Motion of court, assumption under, § 81 
Motor vebicles, territorial limits, § 44 
Municipal courts, post 
Nature of case as test, § 35, p. 43 
Necessity of subject matter, § 35, p. 44 
New or superseding courts, $ 135, p. 206 


J urisdlction—Contlnued, 

New trial, waiver of objections by moving for, 
§ 109, p. 165 

Nisi prius courts, § 11, p. 23 
Nonresidents, post 
Notice, presumptions, § 96, p. 161 
Objections, §§ 107-111, pp. 161-170 
Delay In making, § 110 

Pfoceeding after objection overruled, § m 
Time for making, § 110 
Waiver of, § 109, pp. 163-167 
Orlginal jurisdiction, post 
Orphans’ courts, post 
Part of demand, proceedlng, § 117 
Partial jurisdiction, effect, § 32 
Parties, post 
Partition, post 
Partnership, post 

Payment, divestiture by, § 93, p. 144, n. 94 
Penal laws, foreign state or country, § 71 
Penalties, post 
Person, post 

Personal actions, essentlal elements, $ 35, p. 44 
Personal injuries, place where cause of action 
accrued as determinlng jurisdiction of action 
for, § 37 

Personal property, actions relating to, § 44 
Personal rights, actions to enforce, § 73 
Petition, amount in controversy as required to 
be shown, § 69, p. 91 

Place wbere cause of action accrues as deter- 
mining, § 37 

Plea in bar, amount In controversy, § 67 

Pleading, post 

Police courts, post 

Political corporations, § 79 

Possession of real property, actions involving, § 

* 247, p. 449 

Possessory actions, amount in controver^, § 62, 
p. 59 

Power of court to determine own jurlsdiction, § 
113 

Power to enforce determlnation as essentlal to, § 
36, p. 46 

Precedents, exercise of jurisdiction of criminal 
cases as precedents, § 209, p. 382 
Preliminary question as to, testimony on, § 113 
Prerogative courts, ante 

Fresence wltbin state as essentlal to clvil ju- 
» risdiction, § 73 
Presumptions as to, § 96, p. 150 
Priority and retention, 

Exclusive jurisdictioii resulting, § 492, pp. 
745-755 

Waiver or abandonment, § 529, p. 816 
Probate courts, post 

Procedure, jurisdiction of actions under laws 
of another jurisdiction as aifected by mat- 
ters of procedure, § 70, p. 1C8 
Proceedings and acts without jurisdiction, §§ 

116-119, pp. nT-180 

Part of demand, § 117 
Setting aside, § 119 
Subsequent proceedings, § 118 
Valldity, § 116 

Process, Service out of territoria! Jurisdiction, 
§ 83, p. 125 

Proof. Evidence or proof, ante 
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Jorisdlction—Contlnued, 

Property, § 43, pp. 50-63 

Actions relating to, amount involved as val- 
ue, § 57, p. 68 

Improperly bringing within jurisdiction as 
afPecting, § 43, p. 52 
Mode of acquirlng, § 84 

Protest fees, amount in controversy as includ- 
ing, § 54 

-Public policy, post 
Publieation of Service, 

Record as required to sbow, § 104 
Record recitals as to, § 101 
Quarter sessions, courts of, post 
Quarter sessions of the peace, post 
Quieting title, post 

Re-acquisitlon after divestiture, § 85, p. 133 
Real parties as essential, § 35, p. 44 
Real property, limitation by excluding jurisdic¬ 
tion of actions involving title to, § 247, p. 
448 

Re-assigned causes, § 137, p. 213 
Receivership, amount in controversy in applica- 
tion for, § 57, p. 71 

Reconvention, amount in controversy for jurls- 
dictional purposes as affected by plea in, § 
66 , p. 83 
Record, 

Necesslty of appearing, §§ 104-106, pp. 157- 
161 

Recitals as to, §§ 101-103 
Recorder*s court, § 11, p. 24 
Refusal to assume, § 90 
Regulation, legislative power, § 122, p. 186 
Remedies, waiver of objectlons, § 100, p. 166 
Repeal of statute, divestiture, §§ 92, 95 
Replevin, post 
Res, § 43, pp. 50-53 

Record as required to sbow, § 104 
Removal from jurisdiction as resulting in 
loss or divestiture, § 03, p. 144 
Residence, 

Burden of proof as to, § 112, p. 172 
Presumptions as to, § 96, p. 150, n. 47 
Retum of Service, § 83, p. 124 . 

Revenue laws, foreign state or country, $ 72 
Rule of court, application, § 172, p. 271 
Saving clause, statutory provisions relating to, § 
95 

Scope §§ 86 - 88 , pp. 134-189 
Seizure of property, acquisition by, § 84 
Sequestration procc^ing, amount in controversy 
as affecting, § 52, p. 60, n. 59 
Service of procoss, 

Necesslty, § 83, p. 123 
Presumptions, § 96, p. 151 
Settlement bofore judgment, effect, § 93, p. 145 
Set-off and counterclaim, post 
Setting aside acts wlthout jurisdiction, § 119 
Source of, §§ 28-34, pp. 39-43 
Special damages, amount in controversy as in- 
eluding demand for, § 61 

Special statutory powers, presumptions as to ex- 
ercise of, § 96, p. 161 
Special jurisdiction, post 

Specidc performance, amount in controversy, § 
52, p. 59, n. 54 

Special plea, objection set up by way of, § 112, 

, p. 171 


Jurisdiction—Continued, 

Special term, § 160 

Splitting demands or causes of action, amount 
in controversy as afPected by, | 65 
Statutory courts, § 2, n. 71 
Statutory provisions, post 
Stlpulation, 

Acquisition by, § 85, p. 132 
Divestiture by, § 93, p. 144, n. 94 
Stockholders, amount in controversy in actions 
by, § 57, p. 71 

Stockholders’ liability, amount in controversy, § 
63, n. 70 

Subsequent events resulting in loss or divesti¬ 
ture, § 93, p. 143 

Substituted Service, record as required to Show, 
§104 

Summary proceedings, 

Amount in controversy, § 52, p. 68 
Record as required to Show, § 104 
Superior Courts, post 
Superseding court, § 135, p. 206 
Supervisory. District Courts, ante 
Supreme Court, post 
Supreme Court of Errors, post 
Telegrams, actions for failure to deliver, § 42 
Tender, amount in conti-oversy, § 68, p. 87 
Territorial jurisdiction, post 
Territorial limits, § 91 

Presumptions as affected by, § 96, p. 151 
Test, §§ 27, 36, p. 43 
Thlrd persons, estoppel, § 108 
Time, post 
Title, post 
Torts, post 

Transfer of causes, post 
Transitory actions, § 38 

Poreign States, § 70, p. 104 
Treaties linlitlng, § 30 
Trespass, post 

Trial of issue on objection to, ( 112, p. 172 
Trover and conversion, post 
Trusts, post 

Ultimate facts, record showing as to, § 104 
United States Supreme Court passing on ques- 
tion, § 186, p. 300 

Vacating order made wlthout authority, concur¬ 
rent jurisdiction, § 501, p. 767 
Vacation of judgment after exhaustion, § 94 
Venue, post 

Vei*dict, defect appearing in pleadings as cured 
by, § 112, p. 171 

Vice consul, appointment as opcrating in di¬ 
vestiture, § 93, p. 144, n. 93 
Voluntary appearahce, § 83, p. 122 
Waiver, amount in controversy, § 68, p. 88 
WUls, post 

Workmen’s compensation, post 
Wrongful arrest and imprisonmenf, action for, § 
42 

Wrongful death, actions, § 42 
Jurisdlctional facts, defined, § 24 
Jurors, interpreters, intervention as, § 141, n. 15 
Jury, 

Advisory capacity, probate courts, § 308, p. 566 
lUegality or error respecting drawing or Im- 
paneling as affecti^ jurisdiction, § 93, p. 
145, n. 5 
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Jury—Continued, 

Sesslons, retention without court remaining in, 
§ 162 

Swearing, recard as required to Show, $ 226, p. 
418, n. 74 

Term as including, § 1, p. 17 
Jury cases, 

Divisions to whlch transferred, § 137, p. 211, n. 
46 

Trial term for, Snpreme Court, New York, § 279, 
p. 486 

Jury fees, transfer of causes, payment of hy party 
seeking transfer, § 507, n. 8 
Jury questions, 

Court attendants, detennination of question as 
to status, § 142, p. 218 
Jurlsdiction, § 112, p. 172 
Probate courts, § 308, p. 555 
Jury term, defined, § 147 
Jury trial, 

Appellate jurisdiction to review cases not in- 
volving, § 129, p. 195 

Rules of practice and procedure as applicable 
to, § 172, p. 268 
Justices of the peace, 

City court established in place of, legislative 
Power, § 131, n. 89 

Concurrent Jurisdiction, § 490, p. 732 
County Judge, sitting with, § 168, n. 98 
Exelusive Jurisdiction, § 490, p. 732 
Term as including tribunal presided over by, § 
1, p. 17 
Juyenlle courts. 

Concurrent Jurisdiction, constltutlonal and stat- 
utory. provisions, § 490, p. 742 
Bxcluslve Jurisdiction, constitutional and statu- 
tory provisions, § 490, p. 792 
Jurisdiction, Ohio, § 282 
Limited Jurisdiction, Louisiana, § 265 
Original Jurisdiction, Kansas, § 263 
Kidnapping, munidpal courts, jurisdiction of actions, 
City of New York, § 279, p. 501 
Land, Jurisdiction of actions, §§ 45-49 
Breach of contract respecting, § 48 
Determlnation of title, § 46 
Recovery of possession, § 46 
Trespass for injuries, § 47 
Land courts, 

Original jurisdiction, Massachusetts, i 268 
Review of proceedings, Massachusetts, § 268, n. 
64 

Landlord and tenant, exclusive Jurisdiction, proceed¬ 
ings conceming, § 491 
Lapse of term, § 155 

Lapse of time, precedents as affected by, § 191 
Last resort, 

Couit of, 

Attendants and assistants, power to provide 
for, § 142, p. 219 
Defined, § 11, p. 22 

Inferior courts as bound to follow decisions, 

§ 197, pp. 343-347 
Precedents, § 197, pp. 343-347 
Court of appeals as^ Missouri, § 402 
Court of errors and appeals, New Jersey, § 425 
Law courts, 

Defined, § 4 

Bquity courts distinguished, § 122, p. 186 


Law courts—Contlnued, 

Terms, § 148 

Law merchant, precedents, decisions of slster state 
§ 204, p. 357 
Law of case. 

Appellate courts, doctrine applied, § 195, p. 333 
Companion case, decision in, § 195, p. 340 
Defined, § 105, p. 330 

Demurrer, appllcation of doctrine to ruling on 
§ 195, p. 337 
Dictum as, § 190, p. 312 

Dismissal and nonsuit, ruling on motion as 8 
195, p. 339 

Bvidence, application of doctrine to decisions 
with resp^ to, § 195, p. 336 
Pederal courts, § 195, p. 335 
Pinal order, application to, § 195, p. 336 
Interlocutory hearing, statement of Judge at, § 
195, p. 334, n. 36 

Judges, rulings by different Judges, § 195, p. 340 
Jurisdiction, application of doctrine to decisions 
with respect to, § 195, p. 336 
Limitation of actions, application of doctrine 
to decisions with respect to, § 195, p. 336 
Limitations of rule, § 195, p. 333 
Oral motion, invoking by, § 195, p. 336 
Overruled decision as, § 194, p. 328 
Plea in abatement, adjudication of matters in 
issue on, § 105, p. 337 

Pleadings, application of doctrine to decisions, § 
195, p. 336 

Practice, doctrine as rule of, § 195, p. 330 
Previous decisions in same case, § 105, pp. 330- 
341 

Rea Judicata distinguished, 8 p» 331 
Stare decisis distinguished, § 195, p. 331 
United States Supreme Court expressing opinlon 
contrary to decision, § 206, p. 377 , n. 71 
Venue, application of doctrine to decisions with 
respect to, § 195, p. 336 
Wills, constmction, § 195, p. 336, n. 61 
Lay Judges, decisions, § 184, n. 32 
Leave of court, 

Rules of court, relaxation, § 178, p. 286 
Withdrawal of records or papers from files, § 
228, p. 428 

Legal notlces, rules of practice and procedure as 
applicable to publication of, § 172, p, 266 
Legislative department, precedents, rulings, § 208 
Legislative power, 

Abolishment, § 128 

Constitutional restrictlons, § 122, pp. 181- 
188 

Appellate Jurisdiction, alteration, § 129, pp. 193- 
196 

Circuits, changing, § 136 
Commissions, § 133 

Concurrent Jurisdiction, conferrlng of, § 122, p. 
185 

Oonsolidation, constitutional restrictions, 8 122 , 

pp. 181-188 

County court, § 130 

Creation or abolition of courts, § 121 

Districts, changing, § 136 

Division of court, § 137, p. 210 

Bmergency courts, § 133 

Jurisdiction, § 128 

Limiting existence, $ 128 
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Legislative poweiv-Oontinued, 

Mnnicipal courts, § 131 
Offlcers, providing for, § 140 
Police courts, § 131 
Probate court, § 130 

Begulatlon, exercise of jurisdiction, § 122 , p. 
186 

Reorganization, constitutional restrictions, § 122 , 

pp. 181-188 

Rules of practice and procedure, § 170, pp. 260- 
265 

Speeial courts, § 133 
Special term, appointment, § 157 
Temporary courts and eommissions, § 133 
Terms, regulation and control, § 150, p. 231 
Tjength of sessions, discretion of trial judge, § 162 
Levee di striet commissioners of appraisement, term 
as not including, § 1 , p. 17 

Lex fori, local or transitory actions, determination 
of, § 30 

Lex loci, deatb or bodily injuries, actionable quali- 
ty of acts causing as determined by, § 545, p. 
8f>3, n. 83 
Llbol and slander, 

Courts of civil appeals, flnality of judgment on 
appeal, Texas, § 462, p. 714 
Jurisdiction of action, § 42 

Lil)eral construction, rules of court, § 177, p. 282 
Lieiis, 

Concurrent jurisdiction, 

Proceedinga for enforcement, priority and 
retontion of jurisdiction, § 492, p. 750 
Stato and federal courts, jurisdiction first 
attachiiig as holding res, § 533 , p. 818 
Jurisdiction of actions to enforce, 

Amount in controversy, H 57, p. 70 
County courts, Texas, § 200 
Di.rtrict courts. Texas, § 200 
Seller’s lien, municipal court, jurisdiction of 
foreclosure proceeding, City of New York, § 
270, p. 503. n. 18 

Severance of claim for, amount in controversy 
for jurisdictional purposes as affected by, § 
65 

State courts, retontion of jurisdiction of action 
to enforce to exclusion of interference with 
control of property by federal court, § 533, 
p. 821, n. 61 

Supreme Court, appellate jurisdiction in action 
to establisli on real estate, Missouri, § 405, 
p. 663 

Llmitation of actions, 

Jurisdiction, delay In instituting action as af- 
fecting, § 28 

Law of case, appUcation of doctrine to declsions 
with i^espect to, § 195, p. 336 
Limited jurisdiction, 

Amount in controversy, § 50 

Children’s court, New York, § 279, p. 618 

City courts, ante 

Commissionei-s' courts, Indiana, § 261 
Commoli pleas couits, Oklahoma, § 283 
County courts, ante 

Crlmiiial court of appeals, Oklahoma, § 441, p. 
697 

Docisions of courts of higher original jurisdic¬ 
tion followed by, § 199 
Dofined, § 2 


Limited jurisdiction—Oontinued, 

Determination, § 245 

Domestic relations court, New York, § 279, p. 
518 

Extent, § 16 

Fiscal courts, Kentucky, § 264 
Juvenile courts, Louisiana, § 266 
Limltations as to subject matter, § 247, pp. 448- 
451 

Mandamus, § 248, p. 448 
Mayor’s courts, Louisiana, § 265 
Municipal Courts, post 
Parish courts, Louisiana, § 265 
Police courts, Kentucky, § 264 
Presumptions as to jurisdiction, § 97 
Probate courts, § 298 

Proceedings and acts in excess of jurisdiction, 
§ 116 

Quarterly courts, Kentucky, § 264 
Record as required to Show jurisdiction, § 105 
Record recitals as to jurisdiction, § 102 
Recorders’ courts, Louisiana, § 266 
StatutoiT provisions, construction of, 8 244 
Superior courts, 

Oklahoma, § 283 
Wisconsin, § 296 

Territorial limitations as to jurisdiction, f 248 
Title to real property involved, § 247, p. 448 
Literary property, state courts, concurrent jurisdic¬ 
tion of actions relatlng to, § 526, p. 805 
Litigants, rules of practice and procedure, notice, 8 
170, p. 261 
Local actions, 

Character as, § 39 

Exclusive jurisdiction of state court, § 544 
Jurisdiction, § 38 
Land, actions relating to, § 45 
Local courts, 

Conversion Into courts of general jurisdiction. S 
127 

Defiiied, § 9 

Jurisdiction, statutory provisions determining, § 
244 

Police court as, § 9, n. 14 

Local improvement assessments. Supreme Court, ju¬ 
risdiction of cases involving, Louisiana, § 383 
Local option elections, special tem, publication of 
notice at, § 160 

Lost deeds. Supreme Court, jurisdiction in procced- 
ings to establish, Missouri, § 405, p. 603 
Lunaties, exclusive jurisdiction, proceedings concem- 
ing, § 491' 

Magistrate’s court, 

Jurisdiction, § 11 , p. 24 
Pennsylvania, § 285 
South Carolina, § 287 
Legislative power in respeet to, § 131 
Review, South Carolina, § 287 
Mail, probate courts, notice to parties by, $ 306 
Majority of court, quorum', § 183, p. 292 . 

Malieious prosecution, jurisdiction of action, 8 42 
Mandamus, 

Appellate courts, 

Application, 8 312 

Jurisdiction in respeet to proceedings com- 
menc*ed in lower courts, Illinois, 8 364, 
11.27 
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Mandamus—Gontinued, 

Circuit courtSi 

Alabama, § 317 
Mlchigan, §§ 269, 393 
South Dakota, § 455 
West Virginia, § 479 

City courts, jurisdlction of, City of New York. 

§ 279, p. 495 
County courts, 

IlUnois, § 260, p. 466, n, 35 
New York, § 279, p. 487, n. 53 
Texas, § 290 
Court of appeals, 

Georgla, § 341, n. 53 
Kentuc^, § 375, n. 80 
Loulsiana, § 379, p. 623 
Mai^land, § 386 
Missouri, § 402 
Ohio, § 439 

Courts of civil appeals, Texas, § 462, p. 715 
Crimina! court of appeals, 

Oklahoma, § 441, p. 698 
Texas, § 463 

Courts of general original common law juris- 
diction, inherent power to issue wrlt, § 239 
District courts, 

Idaho, § 259 
New Mexico, § 427 
Texas, § 290 

District courts of appeal, California, § 324 
Bxclusive jurisdlction, constitutional and statu- 
tory provisions, § 491 

Inferior courts, jurisdlction to issue writ of, § 
247, p. 448- 

Jurisdlction, amount in controversy as affecting, 
§ 52, p. 60, n. 57 

Limited jurisdiction, courts, § 247, p. 448 
Questions decided on original proceeding in, § 
182 

Stay of, inferior court as haying no power, § 
498, n. 83 

Superior courts, Delaware, § 335 
Supreme Court, 

Arizona, § 318 
Arkansas, § 320 
California, § 323, p. 569 
Colorado, § 327 
Florida, § 337, p. 677 
Georgia, § 340 
Idaho, § 350 
lUinols, § 353 
lowa, § 3.9, n. 68 
Kansas, § 371 
Louisiana, § 378, p. 620 
Michigan, § 392 
Missouri, § 401, p. 642 
Montana, § 415, p. 676 
^feb^aska, § 418 
New Jersey, § 426 
New Mexico, § 427 
Nevada, § 421 
North Dakota, § 435 
Ohio, § 438 

OMahoma, § 441, p. 696 
Oregon, § 443 
Pennsylvania, § 446, p. 700 
South Carolina, § 451 . 

South Dakota, § 454 


Mandamus—Continued, 

Supreme Court—Continued, 

Texas, § 461, p. 711 
Utah, § 465 
Vermont, § 468 
Washington, § 475 
Wisconsin, § 481, p. 727 
Wyoming, § 4g4 
Supreme court of appeals, 

Virginia, § 471 
West Virginia, § 478 

Mandate, opinion distinguished, § 217, p. 400 
Mandatory provisions, terms and sessions, place for 
holding, § 164 

Mandatory statutes, special term, § 156 
Marine causes, jurisdiction, City court of City of New 
York, § 279, p. 494 

Marine courts, jurisdiction, New York, § 279, p. 519 
Marine Insurance, precedents, decisions of courts of 
other countries, § 207, n. 81 
Maritime courts, jurisdiction, § 11, p. 22, n. 16 
Federal courts, § 525, p. 793 
Maritime law, precedents, federal court decisions as 
controlling, § 206, p. 371 
Marriage, Supreme Court, 

Appellate jurisdlction of suits for nuUity of, 
Louisiana, § 378, p. 617 
Exclusive jurisdlction, § 491, n. 89 
Master commissioner, term as not including, § 1, p, 
17 

Matrimonial actions, concurrent jurisdiction in re- 
spect to, § 491, n. 89 

Matrimonial domicile, precedents, United States Su¬ 
preme Court decision as controlling in respect 
to, § 206, p. 367, n. 33 
Mayor, term as including, § 1, p. 17 
Mayor*s court, jurisdiction, § 11, p. 23 
lowa, § 262 
Louisiana, § 265 
Ohio, § 282 
West Virginia, § 295 
Record, court of, § 5, n. 97 
Meaning of'term, § 1, p. 15 
Mechanics’ liens, 

City court, jurisdiction as to, City of New York, 

§ 279, p. 494 
Concurrent jurisdlction, 

Enforcement, §'491 

State and federal courts, commencement of 
proceedings in rem resulting in exclu- • 
sive jurisdiction, § 533, p. 818, n. 47 
Enforcement outside of state, jurisdiction, § 43, 
p. 52, n. 84 

Municipal courts, jurisdiction of foreclosure ac- 
tion, City of New York, § 279, p. 503 
Supreme Court, jurisdiction in actions to enforce, 
Missouri, § 405, p. 663 

Mediation and arbitration, jurisdiction of courts of, 
Mlchigan, § 269 

Memory, nunO pro tunc entries correcting record 
from, § 227, p. 426 
Merits, 

Decision on, § 181, p. 290 
Jurisdiction distinguished, § 16, p. 33 
Messenger, crier filling position of, compensation as 
recoverable for, § 142, p. 222, n. 94 
Mileage; attendants, § 142,'p. 223 
Military authority, provlsional courts as trlbunals 
temporarily established by, § 10 
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Milltary courts, precedents, declslons, § 203 
Mining claims, precedents, federal eourt declslons as 
controlling in respect to location, § 206, p. 373 
Ministerial ofificers. Offlcers, generally, post 
Hinutes, 

See, also, Records, post 
Amendment, conclusiveness, § 236, n. 45 
Approval by trial Judge when written by clerk, 
§ 226, p. 419 

Authentication, § 226, p. 420 
Change by eourt, liability, § 226, p. 422 
Extension of term, signature by judge as neces- 
sary, § 152, p. 238, n. 51 
Keeping, § 226, p. 418 
Presumptions as to, § 237, p. 442, n. 50 
SIgning, § 226, p. 420, n. 3 
Probate courts, § 310 
Record as including, § 226, p. 419 
Records distinguished, § 225, n. 63 
Requlsltes, § 226, p. 421 
Signing, § 226, p. 420 
Speclal term, entry of order on, § 158 
Time for entry, § 226, p. 422 
Transfer of causes, order entered on, § 513 

Misdemeanors, appellate jurisdiction, Circuit courts, 
Florida, § 338 

Mistake, amount in controversy, efPect of as respeets 
jurisdiction, § 55 

Mistrial, city eourt of City of New York, jurisdiction 
to declai-e, § 279, p. 407, n. 34 
Mixed administrative and quasi-judicial functions, 
legislative power to confer on statutory tribunal 
or commission, § 133 

Modification judgmcnt or decree. Judgment or de-‘ 
cree, ante 

Money had and received, county eourt, jurisdiction 
of action, New York, $ 279, p. 488 
Monthly terms, probate eourt, § 148 
Moot eourt, term as including, § 1, p. 18 
Mortgages, 

Concurrent jurisdiction of proceedings for en- 
forcement of, priority and retention of juris¬ 
diction, § 492, p, 750 

Jurisdiction in action for enforcement, amount in 
controversy, § 52, p, 59 

Jurisdiction of actions involving, limitation as 
to, § 247, p. 450 

Supreme Court, jurisdiction of appeals in. actions 
relating to, Illinois, § 357, p, 602 

Motion, 

Amendment of record, $ 236 
City court of City of New York, § 279, p. 496 
Minutes as i*equired to sbow, § 226, p. 418 
Miinicipal courts, City of New York, § 279, p. 607 
Rules of practice and procedure, application to, 

§ 172, p. 267 

Special term for determination of, Supremo 
Court, New York, § 279, p. 486 * 

Transfer of cause, § 510 

Transfer of jurisdiction, inelusion, $ 135, p. 205, 
n. 82 

Motor vehicles, 

Exclusive jurisdiction, proceedings relating to, 

§ 491 

Jurisdiction over, territorial limits, g 44 
Municipal courts, 

See, also, City courts, ante 


Municipal courts—Continued, 

Appeal and error, 

Chlcago, § 260, p. 472 

Presumptions, § 260, p. 473, n. 8 
City of New York, § 279, p. 513 
Record on appeal, § 279, p. 516 
Georgia, § 258, p. 465 
Time for appeal, § 279, p. 515 

Appellate jurisdiction, 

Massachusetts, § 390 
Wisconsin, § 482 

Attachment, ante 

Attendants, civil Service rules as applicable to 
appointments, § 142, p. 219 

Chicago, as constltiitional court of record, § 260, 
p. 467 

City of New York, nature and jurisdiction, § 279, 
p. 498 

Concurrent jurisdiction, constitutlonal and statu¬ 
tory provisions, § 490, p. 742 

Deputy marshal, performance of duties, § 142, p, 
221, n. 82 

Docket, proof of proceedings had in court, § 237, 
p. 442, iL 50 

Equitable jurisdiction, City of New York, § 279, 
p. 498 

Establishment, legislative power, § 131 . 

Exclusive jurisdiction, 

Constitutlonal and statutory provisions, § 
490, p. 742 

Legislative power to give, | 131 

Jurisdiction, § 11, p. 23 

City of New York, § 279, p. 498 
Legislative power, § 131 
Limited jurisdiction, 

Chicago, § 260, p. 468 
City of New York, § 279, p. 498 
Indiana, § 261 
Minnesota, § 270 
Nobraska, § 274 
New York, § 279, p. 480 
Wisconsin, § 296 
Miehigan, § 269 
Nevada, § 275 
New Hampshire, § 276 
North Carolina, § 280 
Chio, § 282 
Oklahoma, § 283 
Oregon, § 284 
Original jurisdiction, 

Alabama, § 250 
Arkansas, § 252 
California, § 253 
Georgia, § 258, p. 460 
Illinois, § 260, p. 467 
Indiana, § 261 
lowa, § 262 ■ 

Maine, § 266 
Massachusetts, § 268 
Pennsylvania, § 285 
Rhode Island, § 286 
South Dakota, § 288 
Texas, § 290 
Utah, § 291 
Vermont, § ^92 
West Virginia, § 296 
Legislative power, S 131 
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Limited jurisdiction, 

Chleago, § 260, p. 468 
City of New York, § 279, p. 498 
Indiana, § 261 
Minnesota, § 270 
Nebraska, § 274 
New York, § 279, p. 489 
Wisconsin, § 296 
Original jurisdiction, 

Alabama, § 250 
Arkansas, § 252 
California, § 253 
Georgia, § 258, p. 460 
Illinois, § 260, p. 467 
Indiana, § 261 
lowa, § 262 
Maine, § 266 
Massachusetts, § 268 
Power to establish, § 131 
Practice and procedure, 

City of New York, § 279, p. 503 
Pennsylvania, § 285 
Vermont, § 292 
Wisconsin, § 296 
Record, court of, § 5, n. 97 
Records, necessity, § 225, n. 65 
Review, 

City of New York, § 279, p. 513 
Pennsylvania, § 285 
South Dakota, § 288 
Vermont, § 292 
Wisconsin, § 296 

Superintending con.trol over, Circuit courts, Mi&- 
souri, § 403 
Municipal ordinances, 

Court of appeals, jurisdiction of cases involv- 
ing constitutionality, Georgia, § 344 
Supreme Court, jurisdiction of appeal involving 
validity, 

Illinois, § 356, p. 592 
Indiana, § 365 
Louisiana, § 383 
Municipalities, 

Courtrooms, duty to provide, § 166 
Municipal or police courts, power to establish, § 131 
Mutuality, comity implying, § 545, p. 852, n. 75 
Name, change, eflfect, § 138 

National banks, precedents, federal court decislons as 
controlling in matters relating to, § 206, p. 372 
National Industrial Recovery Act, state courts, con¬ 
current jurisdiction of cases arising under, § 526, 

p. 800 

National Prohibition Act, state courts, concurrent 
jurisdiction of cases involving, § 526, p. 800 
Naturalization, 

IMstrict director of, state court as without juris¬ 
diction over, § 525, p. 796, n. 72 
Precedents, federal court decisions as controlling 
in matters relating to, § 206, p. 373 
Navigability, precedents, federal court decisions as 
controlling, § 206, p. 371 
Neutral courts, term as Including, § 1, p. 18 
New courts, 

Creation, § 134, p. 205 
Transfer of causes, § 135, p. 205 
New term, 

Designation of as terminating term theretofore 
estabUshed, § 151 


New term—Continued, 

Judges, authority to call, § 157 
New trial, 

Oonstitutional question raised for flrst time on, 
Supreme Court jurisdiction, Missouri, § 404 , 
p. 660, n. 16 

Jurisdiction, waiver of objections by motion, § 
109, p. 165 

Municipal courts, City of New York, § 279, p. 
509 

Rules of practice and procedure, application to 
motions for, § 172, p. 270 

Superseding court, authority to grant, § 135, p. 
207 

Terms, extension for purpose of deciding applica¬ 
tion for, § 152, p. 235 ' 

Vacation, grant during, § 167 
Newly discovered evidence, 

New trial, probate courts, § 308, p. 557 
Opening or settlng aside decree for, probate 
courts, § 309, p. 561 

Newspapers, special term, publication of notice in, § 
159 

Night sessions, discretion of trial judge, § 162 
Nisi prius court, 

Defined, § 11, p. 23 

i Rules of practice and procedure, confllct with 
I rules adopted by Supreme Court, § 170, p. 

265, n. 42 

Noise and disturbance, courtrooms, authority of court 
to prevent, § 166 

.Nonjoinder of parties^ probate court proceedings, § 306 
.Nonjudicial authority, refusal to exercise, § 90 
Nonjudicial capacity, state courts, federal court in- 
junction against acting in, § 543, p. 847 
Nonjudicial controversies, Supreme Court, jurisdic¬ 
tion to settle, Michigan, § 392 
Nonresidents, 

Jurisdiction, §§ 74-78, pp. 112-120 
Actions against, § 76 
Actions between, § 77, pp. 114-119 
! Nonresidents and foreign corporations, $ 

77, p. 116 

' Actions by, § 75 

Business within jurisdiction, § 76 
City courts, New York, § 279, p. 490 
Consent, § 85, p. 133, n. 85 
Oonvenience, § 77, p. 115 
* County court, New York, § 279, p. 488 

i Discretion, § 77, p. 115 

Joinder of residents as defendants, § 78 
Joint liability, § 76 
Joint obligations, § 78 
Municipal court of New York, § 279, p. 500 
Personal Service of process within state, § 
77, p. 114 

Propeity within jurisdiction, § 43, p. 52 
Property within state, § 76 
Record as required to show, § 104 
Refusal to assume, § 90 
Statutory limitations, § 76 
Voluntary submission to, § 76 
State courts, concurrent jurisdiction of actions by, 

, § 526, p. 806 

Transfer of causes on ground of nonresidence of 
partie^, § 602, p. 772, n. 69 
Nonsuit. Dismissal and nonsuit, ante 
I Notes. Bilis and notes, ante 
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Notlce, 

Atljournment of sesslons, § 163 
Appeal, 

Munieipal courts, City of New York, § 279, p. 
515 

Record as including, § 226, p. 419 
Nunc pro tunc eiitries correcting record, § 227, p. 
425 

Presumptlons as to, jurisdictional purposes, § 96, 
p. 151 

Probate courts, parties to proceedings, § 306 , 

Eeconvention after adjournment of session, § 163 
Bules of practice and procedure, parties and eoun- 
sel as bound to take notlce, § 176, p. 280 
Special sessions, necesslty, § 162 
Special tei-m, § 159 
Term or session of court, § 148 
Transfer of causes, 

Division of department, § 137, p. 213 
Parties as bound to take notice of transfer . 
and subsequent proceedings, § 517, p. 788 ; 
Nuisance, abatement of, concurrent jurisdiction of • 
courts over, § 491 

Nunc pro tunc, ; 

Judgmenta, probate courts, § 309, p. 558 
Orders, adjournment of session, | 163 
Records, post 
Obiter dictum, 

Soe, also, Dicta, ante 

Adjudication on point within issue, § 190, p. 314 
Docision on point not fully argued, § 186, p. 299 
Dcfined, § 190, p. 311 i 

Disregard of statements, § 190, p. 313 
Judicial dictum distinguished, § 100, p. 316 
Officlal syllabus, clauses injected Into by inad-; 
vertence, § 190, p. 314 ! 

Objections, 

Jurisdiction, §§ 107-111, pp. 161-170 

Delay in making, § 110 i 

Proceeding after objection overruled, § 111 j 

Time for making, § 110 
Waiver, § 109, pp. 163-167 
Place of holding court, waiver, § 164 i 

Riiles of practice and procedure as applicable to, 

§ 172, p. 268 : 

Waiver, post ; 

Obligation of contracts, overriiling of decision not op- i 

erating retrospectively so as to impair, § 194, p. ! 
329 j 

Office, court of record distinguished from, § 5 
Officers or agents, §§ 140-146, pp. 214-227 
Abolition of office, § 140 

Appointment, § 140 I 

Approval of bonds, § 140 

Attendants and assistants, ante 

Bond, § 140 

Compensation, § 140 

Constitutional provisions, eflPect given to specific 
provisions relating to, § 1^ 

Duties, § 140 ' 

Essential element, § 1, p. 16 j 

Iiiterpreters, ante : 

Probation officers, post 

Resignat ion of judge as aflfecting proceedings, § ; 
140 

Rules of practice and procedure binding on, § : 
176, p. 278. 

Supervision, § 140 ' 

Inhei-ent power, § 88, p. 138 , 


Officers or agents—Continued, 

Tenure, § 140 

Wrongful dismissal, salary as recoverable, S 140 
Official syllabus, obiter dictum, clauses injected into 
syllabus by inadvertence, § 190, p. 314 
Open account, interest on, amount In controversy^ as 
including for jurisdictional purposes, § 58, n. 93 
Open for business, terms as unnecessai-y in respect to 
courts always open for, § 148 
Openlng court, lapse of term as resuit of failure, § 
155 

Operation of law, 

Opening of court by, § 155 
Terms, ejqpiration by, § 151 
Transfer of causes by, § 135, p. 205 
Opinions, §§ 217-224, pp. 400-417 

Absurd results, construction resnlting In, § 222, 
p. 413 

Access to, § 223 

Adoption of opinion of lower court, S 219 
Advisory opinions, ante 
Affirmance without, elfect, § 186, p. 299 
Ambiguous language, construction in llght of 
circumstances, § 222, p. 412, n. 18 
Arguments of counsel, interpretation taking into 
account, § 222, p. 413 

Changlng before flnal decree, § 222, p. 414 
Citation of authority, efifect, § 222, p. 414 
Oommiasioners, operation and cffect, | 222, p. 415 
Conclusion, construction to support, § 222, p. 413, 
n. 22 

Concurrence number of judges, § 184 
Concurring opinions, ante 

Confesslon of error as warranting reversal with¬ 
out opinion, § 217, p. 402, n. 59 
Consideration of record prior to delivery» § 218 
Construction, § 222, pp. 408-415 
Decision distinguished, § 181, p. 290; § 217, p. 401 
De^roo‘distinguished, § 217, p. 400 
Definition, § 181, p. 290; § 217, p. 400 
Designation of parties, § 221, p. 408 
Discretion as to, § 217, p. 401 
* Dissenting opinions, ante 
Distinctiona, § 217, p. 400 

Divided court, affirmance of judgment by, § 217, 
p. 402, n. 59 

I Dual piirpoae, § 221, p. 406, n. 99 
Blaboratlon required, § 221, p. 407 
Bvidence, discussion, § 221, p. 407 
Facts, 

Construction with reference to, § 222, p. 409 
Indulging in discussion of, § 221, p. 406 
Federal court, writlng, § 217, p. 402, n. 59 
Fictitious names, use, § 221, p. 408, n. 13 
Filing, § 218 

Final order or decision as coutrolling, § 222, p. 
414 

Findings of fact combined with in single docu- 
ment, § 217, p. 404 
Footnotes, § 221, p. 407 

Foreign jurisdietions, constiniction in accordance 
with declsions, § 222, p. 414 
General language, construction so as not to alter 
or conflict with eztisting principies, § 222, p. 
413 

Guidance of trial judges as purpose, § 221, p. 406 
Important questions involved, necessity In case 
of, § 217, p. 404 
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Oplnlons—Continued, 

Inconsequential and irrelevant matters as not 
required to be passed on, § 221, p. 406, n. 93 
Individual views of judge delivering, expression 
of as not expression of opinion of court, § 222 
p. 415. 

Instructions, setting out, § 221, p. 408 
Interlocutory order, necessity op appeal from, § 
• 217, p. 402, n. 59 
Interpretation, § 222, p. 408 
Issues, constrnction with reference to, § 222, p. 
412 

Judges, property, § 223 
Judgment distinguished, § 217, p. 400 
Judgments combined witb, § 217, p. 404 
Lengthy opinions to be avolded, § 221, p. 406 
Majority of judges concurring in as sufficient, § 
184 

Mandate distinguished, §‘217, p. 400 
Maxims applicable, § 221 , p. 407, n. 4 
Meritorious assignments, discussion limlted to, 
§ 221, p. 406 

Misdemeanor cases, discretion of court as to, § 
217, p. 403, n. 61 
Modified opinions, § 220 
Necessity, § 217, pp. 400-404 
Number of judges concurring, § 184 
Number required, § 217, p. 404 
Operation and effect, § 222, pp. 408-415 
Oral opinion foUowed by written opinion, J 217, p. 
404 

Order distinguished, § 217, p. 401 
Overlapping assignments, § 221, p. 406, n. 93 
Per curiam opinion„ post 

Plain and natural meariing, language to be given, 
$ 222, p. 414 

Point decided without discussion in, effect of as 
precedent, § 186, p. 300 

Points required to be dlscussed, § 221, p. 406 
Preparatlon, § 218 
Property, § 223 

Public interest, necessity of writing where ques- 
tion involved is one of, § 217, p. 404 
Publication, § 223 , ' 

Purpose, § 221, p. 406 

Reasons, necessity of giving, § 217, p, 402 
Repetitious assignments, § 221, p. 406, n. 93 
Beporting, § 223 
Bevision, § 220 

Scope and sufficiency, § 221 , pp. 405-408 
Supplemental opinions, § 220 
Time for filing, § 218 
Verbal error in, immaterlality, § 222, p. 415 
Voluntary dismlssal as eliminating necessity, § 
217, p. 403, n. 61 
Withdrawal, § 218 
Writing, necessity, § 217, p. 401 
Oral motlon, law of case invoked by, § 195, p. 336 
Orders, 

Assignment of judges, § 168 
Injunction against enforcement of, court not mak- 
ing, § 499 
Municipal court, 

Chicago, § 260, p. 471 
City of New York, § 279, p. 511 
Opinion distinguished, § 217, p. 401 
Probate courts, § 309, pp. 55^62 
Sessibus, adjoumment, S 193 


Orders—Continued, 

Speclal term, appointment, § 158 
Tenns, adjoumment without, § 152, p. 238 
Transfer of causes, § 513 
Ordinances, 

City, municipal or police courts established by, $ 
131 

Stare decisis, doctrine as applicable to decisions 
construing, § 214, p. 388 
Ordinary, defined, § 11, p. 24, n. 54 
Organic law, advlsory power given by, § 36 
Organization, constitutional' provisions, effect given 
to specific provisions, § 123 
Original jurisdiotion, 

Alabama courts, § 250 
Appellate courts, ante 
Arizona courts, § 251 
Arkansas courts, § 252 
Borough courts, Connecticut, § 255 
California courts, § 253 
Chancery courts, New Jersey, § 277 
Circuit courts, ante 
City courts, ante 

Civil courts of record, Florida, § 257 
Colorado courts, § 254 
Common pleas, ante 
Connecticut courts, § 225 
Consent to, § 85, p. 131 
County courts, ante 
Court of Appeals, ante 
Courts exercislng, §§ 238-248, pp. 445-452 
Courts of civil appeals. Texas, § 462, p. 713 
Courts of limited jurlsdictlon as ordlnarily fol- 
lowiiig decisions of courts of higher original 
jurisdiction, § 109 
Defined, §§ 3, 17 
Delaware courts, § 256 
District Courts, ante 

Distrlct courts of appeal, California, § 324 
Florida courts, § 257 
Georgia courts, § 258, pp. 460-466 
Idaho courts, § 269 
Illinois courts, § 260, pp, 466-473 
Inferior courts, Alabama, § 250 
Indiana courts, § 261 
lowa courts, § 262 
Juvenile courts, Kansas, § 263 
Kansas courts, § 263 
Kentucky courts, § 264 
Land courts, Massachusetts, § 268 
Legislative power to confer on appellate court, 
§ 129, p. 194 
Louisiana courts, § 265 
Maine courts, § 2^ 

Maryland courts, § 267 
Massachusetts courts, § 268 
Mayors* courts, lowa, § 262 
Mlchigan courts, § 269 
Minnesota courts, § 270 
Mississippi courts, § 271 
Missouri courts, § 272 
Montana courts, § 273 
Municipal courts, ante 
Nebraska courts, § 274 
Nevada courts, § 275 
New Hampshire courts, § 276 
New Jersey courts, § 277 
New Mexico courts, § 278 
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Orlginal Jurisdictlon—CJontimied, 

New York courts, § 279, pp. 484-519 

North CaroUna courts, § 280 

North Dakota courts, § 281 

Ohio courts, § 282 

Oklahoma courts, § 283 

Oregon courts, § 284 

Orphans’ courts, Maryland, § 267 

Particular States, courts, §§ 249-297, pp. 452-533 

Pennsylvania courts, § 285 

Police courts, post 

Prorogative courts, New Jersey, § 277 
Probate courts, Idabo, § 259 
Recorder’s courts, Califomia, § 253 
Rhode Island courts, § 286 
South Oarolina courts, § 287 
South Dakota courts, § 288 
Superior courts, post 
Supreme court, post 

Supreme court of appeals, Virginia, § 471 
Supreme judicial court, Massachusetts, § 389 
Tennessee courts, § 289 
Texas courts, § 200 
Utah courts, § 291 
Vermont courts, § 292 
Virginia courts, § 293 
Washington courts, § 294 
West Virginia courts, § 295 
Wisconsin couits, § 296 
Wyoming courts, § 297 
Original writs, 

CJourt of appeals, 

Alabama, § 316 
Missouri, § 402 
Supreme Court, 

Alabama, § 315 
Florida, § 337, p. 577 
Montana, § 415, p. 676 
Oiphans’ oouits. 

Appellate jurisdictlon, New Jersey, § 426 
Concurrent juriadiction, § 490, p. 735, n. 35 
Equity jurisdictlon, § 302, p, 544, n. 69 
Original juriadiction, Mai*yland, § 267 
Pennsylvania, § 285 

Territorlal llmits of jurisdictlon, § 301, p. 540, n. 
51 

Other States, 

Jurisdiction under laws of, under rule of comity, 
§ 70, p. 103 

Precedents, § 204, pp. 354-360 
Ovei-ruling precedents. JPrecedents, post 
Oyer and terminer, court of, deflnod, § 11, p. 23 
Pardons, court of as not included within term, § 1, p. 
18 

Parlsh court, 

Defined, § 11, p. 26, n. 5 
Limited jurisdictlon, Loulsiana, § 265 
Parol, 

Abolishing or modlfying rules of court by orders 
resting in, § 179 

Proof, nunc pro tunc entries correcting records, 
§ 227, p. 426 

Rules of practice and procedure resting on, § 173 
Partial, 

Jurisdiction, effect, § 32 

Laws, delegated power with respect to courts ex- 
erclsed by, § 127 


Partial—Continued, 

Reversal of declsion, precedents as affected by, 
§ 194, p. 328 
Particular States, 

Appellate courts, §§ 314r-485, pp. 564--730 
Original jurisdiction, courts of, §§ 249-297, pp. 
452-633 

Parties, 

Jurisdiction, 

Acquisition, § 83, pp. 122-126 
Power of court to inquire into, § 113 
Presence of as essential, § 35, p. 43 
Presumptions, § 98, p. 150 
Municipal court, 

Chicago, § 260, p. 468 
City of New York, § 279, p. 504 
Probate court proceedings, § 306 
Records, addition or substitution, § 225, n. 65 
Rules of practice and procedure as applicable, $ 
266 

Transfer of causes, proceeding for, § 508 
Partitlon, 

County courts, Texas, § 290 
Jurisdiction, 

Amendment of pleadings to Show amount in 
controversy, § 69, p. 99, n. 15 
Appellate court, jurisdiction of appeal in, 
Illinois, § 354, n. 27 

Concurrent jurisdiction priority and reten- 
tion of jurisdiction, § 492, p. 751 
District courts, Texas, § 290 
Fii-st acquired by state conrt, as precluding 
interference by federal couit in action to 
qniet tltle, § 533, p. 821, n. 61 
Supreme Court, appellate jurisdiction, 

Illinois, § 357, p. 600 
Missouri, § 405, p. 603 
Partnership, jurisdiction, 

Exclnsive jurisdiction. 

Probate courts, § 490, p. 733, n. 30 
Proceedings relating to partnership, $ 491 
Municipal courts, action for dissolution, City of 
New York, § 279, p. 502 
Probate courts, 

Exclusive jurisdiction, § 490, p. 733 , n. 30 
Settlement of accounts, § 301, p. 6 ‘ 12 , n. 63 
Parts, effect of dividing into, § 137, pp. 210-213 
Patents, 

Concurrent jurisdiction, actions relating to or in- 
volving, § 520, p. 804 
Federal courts,. 

Exclusive jurisdiction of cases arising un¬ 
der patent laws, § 525, p. 794 
Precedents, federal court decisions, § 206, p. 
372 

Decisions of coordinate courts in patent * 
cases, § 200 

State courts, concurrent jurisdiction of actions re¬ 
lating to, § 526, p. 804 

Payment, jurisdiction, dlvestiture by, § 93, p. 144, n. 
94 

Penal laws, foreign States or countrles, jurisdiction 
to enforce, i 71 
‘Penalties, jurisdiction, 

Amount in controversy as affecting jurisdiction of 
action for, § 52,. p. 59 

Exclusive jurisdlctiop,'proceedings relating to, | 
491 


1199 



INDEX TO COXJBTS 


Penalties, jurisdiction—Contlnued, 

State courts, concurrent jurisdiction of actions 
for, § 526, p. 806 . , . 

Supreme Court, jurisdiction of cases involving, 
Louisiana, § 383 
Pending actions or proceedings, 

Change in name of court as affecting, § 138 
Injunction against proceeding with, state and fed- 
eral courts, § 541 
Per curiam opinion, 

Deflned, § 217, p. 401 

Effect of per curiam affirmance, as preccdent, § 
186, p. 300, n. 75 

Filing of as not detractlng from force of decislon, 
§ 222, p. 415 

Mandamus proceeding as to elections, § 217, p. 
404 

Peremptory challenges, rules of practice and pro- 
cedure as appllcable to, § 172, p. 269, n. 83 
Perpetuation of error, precedents, application of rule 
resulting in, § 193, pp. 322-326 
Person, jurisdiction of, §§ 73-79, pp. 111-120 
Consent, § 86, p. 133 

Removal beyond jurisdiction as resulting in loss 
or divestiture, § 93, p. 144 
Waiver of objections, § 109, p. 166 
Personal actions, 

Jurisdiction, essential elements, § 35, p. 44 
Transitory nature, § 40 • 

Personal property, 

Jurisdiction, 

Actions relatlng to, § 44 
Determlnatlon of title in Inferior courts, § 
247, p. 448 

Probate courts, power over, § 303, pp. 546^49 
Transitory actions relating to, § 44 
Personal rights, jurisdiction of person as essential In 
action affecting, § 73 

Petition for transfer of causes. Transfer of causes, 
post 

Petitory action, amount in controversy for jurisdic- 
tional purposes, Louisiana, § 381, p. 630, n. 16 
Photographic copies, exhibits withdrawn from files, 
§ 228, p. 429, n. 6 
Place, 

Holding court, minutes as not required to sbow, § 
226, p. 418 

Sesslons, holding, §§ 164-166, pp. 253-257 
Terms, 

Fixlng, § 148 

Holding, §§ 164-166, pp. 253-257 
Plea in abatement, law of case, adjudication of mat- 
ters in issue on plea, § 195, p. 337 
Pleadings, 

Amendment, ante 
"Pleading, 

Amount in controversy for jurisdictional pur¬ 
poses, § 69, pp. 90-103 

City court of City of New York, § 279, p. 496 
Foreign law, jurisdiction as dependent on, § 70, 
p. 105 

Judgment on, municipal courts, City of New 
York, § 279, p. 511 
• Jurisdiction, 

Amount in controversy, § 69, pp. 90-103 
Conclusiveness in respect to jurisdiction, § 
112, p. 171 


Pleading—Continued, 

Jurisdiction—Continued, 

Determination of jurisdictional question in 
first instance from, § 112, p. 171 
Divestiture by reason of change in, § 93, p. 
145 

Effect of pleadings, § 33 
Foreign law, § 70, p. 105 
Form of as sufficient to give jurisdiction, § 
82 

Law of case, application of doctrine to decisions 
. with respect to rulings on, § 195, p. 336 
Municipal court, 

Chicago, § 230, p. 468 
City of New York, § 279, p. 505 
Probate courts, proceedings in, § 307 
Record as ineluding, § 226, p. 419 
Rules of practice and procedure, application, § 
172, p. 266 

Transfer of causes, effect on, § 518 
Plenary power deflned, § 15, p. 32 
Police courts, 

Exclusive jurisdiction, legislative power to give, 
§131 

Jurisdiction, § 11, p. 24 

Legislative power, § 131 

Limited jurisdiction, Kentucky, § 204 

Michigan, § 2C9 

Mississippi, § 271 

New York, § 279, p. 518 

Ohio, § 282 

Original jurisdiction, 

Califomia, § 253 
Colorado, § 254 
Georgia, § 250, p. 400 

Legislative power in respect to, § 131 
: Limited jurisdiction, Kentucky, § 204 
Municipalities, power to establish, § 131 
Original jurisdiction, 

Califomia, § 253 
Colorado, § 254 
Geoi’gia, § 258, p. 460 

Police Judge, term as ineluding tribunal presided 
over by, § 1, p. 17 

Police power, precedents, doctrine as respects rule 
of property as not applicable to prevont opera- 
tion of police power, § 216, p. 400 
Political corporations, jurisdiction over, § 79 
Political rights, district courts, jurisdiction of suits 
involving, Louisiana, § 380, n. 93 
Political subdivisions. Supreme Court, appellate Ju¬ 
risdiction when party of record, Missouri, § 407 
Popular election, City, municipal or police court es- 
tablished by, § 131 

Population, distriets created or chauged accordlng 
to, § 136 

Possession, invasion of right of, county court juris¬ 
diction, New York, § 279, p. 487 
Possessory actions, 

Jurisdiction, amount in controversy, § 52, p, 59 
Louisiana, § 381, p. 630, ii. 16 
Removal from district to superior court, § 502, p. 
771, n. 68 > 

Postal laws, state courts, concurrent jurisdiction 
of cases involving, § 526, p. 801 
Postmaster general, federal courts, exclusive juris¬ 
diction of proceedings against, § 525, p. 798, n. 72 
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postnuptlal contracte, probate courts, exclusive ju- 
risdiction to decide validity, § 490, p. 733, n. 30 
Prayer, amount in controversy for juidsdictlonal pur- 
poses as sufficiently shown by, § 69, p. 94 
Precedeiits and stare decisis, §§ 186-216, pp. 297- 
4Qp 

Actual determination of question as binding 
precedent though not properly raised, § 2C9, 
p. 383 

Advisory opiiiions, § 211 

Afiirm«ance by operation of law, § 189, p. 307 
Analogy, extension of doubtful doctrine, § 186, 

p. 208 

Antecedent case as prerequisite, § 186, p. 297, n. 
^48 

Appeal and error, 

* Effect of appeal from decision, § 191 
Refiisal of court of last resort to review 
decision as not affirmance, § 198, p. 
300 

Arbitration and award, opinion of commission, § 
208 

Argiiments in opinion, § 190, p. 313 
Attorney general, § 208, n. 95 
Attorney*s fees, foimer decisions fixing, § 212 
Autliority of former decision as limited to polnts 
actually decided, § 209, pp. 380-^83 
Bankrnptcy, federal court decisions as control- 
ling, § 206, p. 372 

Bilis of luding, state courts as bound by Inter¬ 
state Oommerce Commissiones interpi‘etation, 
§2C8 

Board of tax appeals, decisions of, § 208 
Boundaries, 

Doctrine of stare decisis as applicable to lo- 
cation, § 212, n. 45 

Federal court decisions as controlling in 
mattcrs relating to state boundary lines, 
§ 206, p. 371 

Certified questions, answers to, § 197, p. 346, n. 1 
Certiorari, refusal of court of last resort to re¬ 
view decision by as not aflEirmance, § 198, p, 
350 

Cessation of i-eason for former decision, § 191 
Changes iu, 

Law as affecting precedents, § 191 
Organization of court as affecting prece¬ 
dents, § 191 

Power and duty in respect to changing 
precedents, § 193, p. 325 
Citizenship, federal court decisions as control- 
ling, § 206, p. 373 

Civil courts, decisions as binding on criminal 
courts, § 202 

Civil law decisions, § 186, p. 301 
Clerical misprisions as destroying effect of de¬ 
cision as, § 193, p. 324, n. 63 
Comity, doctrine as applicable, § 205, p. 355, n. 
58 

Commissioners of appeal, adoption of decision by 
court of last resort, § 197, p. 346 
Common law decisions, § 186, p. 301 
Ooncurrence of judges, § 189, pp. 305-309 
Conflicting decisions, § 186, p. 302; § 192 

Conflict betwecn several appellate courts or 
divisions, § 198, p. 348 
Consent decree, § 209, p. 383 

21 C J.S.-76 


Precedents and stare decisis—Oontlnued, 
Gonstitutional provisions, 

Construction of constitution of otber States, 
§ 204, p. 358 

Court as authorized to declare constitution 
of sister state in conflict with federal 
constitution, § 204, p. 360 
Courts of other States, § 204, p. 354 
Decisions construing, § 215, pp. 392-396 
Decisions contrary to constitution, § 193, p. 
325 

Determination of questions relating to con- 
stniction of state constitutlons, § 205, 
p. 362 

Federal court decisions respecting conflict 
of state law with federal constitution, 
§ 206, p. 367 

Gonstitutional questions, 

Application of doctrine of stare decisis to, § 
215, p. 394 

Decisions whlch have become rules of prop- 
erty, § 216, p. 399 

Constitutionality of statutes, decisions relating 
to, § 215, pp. 392-393 

Contracts, decisions of courts of other state as 
entitled to conslderation, § 204, p. 357 
Co-ordinate courts, § 198, p. 347, § 200 
Criminal courts, decision as binding on civil 
court, § 202 

Criticism, doclsion criticizing former decision, § 
209, p. 383 

Damages, former decisions flxing, § 212 
Definitions, 

Decisions of courts of other States as bind¬ 
ing, § 204, p. 355, n. 57 
Precedents, § 186, p. 207 
Depaitments, 

Court as bound by previous decisions, § 106 
Decision of department, § 194, p. ^8 
Rulings of exeeutive or legislative depart¬ 
ment, § 208 

Departure from rule of stare decisis, § 103, pp. 
322, 323 

Determination of question without guidance of, 

§ 181, p. 292 

Dicta, § 190, pp. 309-318 

Discretion of court as to departure from rule 
of stare decisis, § 193, p. 323 
Dissenting opinions, effect of, § 189, p. 308 
Divided court, decisions by, § 189, p. 307 
Divisions, court hs bound by previous determina¬ 
tion, § 196 

English courts, decisions subsequent to period 
of separation from empire, § 207 
Erroncous decision, § 193, p. 323 
Bstoppel, slmllaidty of rule of stare decisis, § 
193, p. 326 

Exocutive department, rulings of, § 208 
Excrcise of jurisdiction by courts in .similar 
cases, § 209, p. 382 

Extending scope of previous decisions in ap- 
plying rule of stare decisis, § 183, p. 297 
Extradition, federal court decisions as control- 
ling, § 206, p. 371 

Fact questions, decisions on, § 212 
Federal courts, ante 

Federal Employers’ T^iability Act, federal deci¬ 
sions as coutroliing, § 206, p. 373 
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Preeedents and stare decisis—Continued, 

Federal questions, court of one state as not 
bound by adjudication in other state on 
question relatlng to, § 204, p. 356 
Federal Safety Appliance Act, federal court de- 
cisions as controlling, § 206, p. 373 
Financial panic as affecting, § 191, n. 24 
Foreign countries, 

Courts of, § 207 

Federal court decisions as controlling matters 
relating to, § 206, p. 376 
Foreign courts, § 197, p. 346 
Forin, decisions on matters of, § 213 
Former jeopardy, federal court decisions as con¬ 
trolling, § 206, p. 373 

Frequently repeated and approved dicta, § 190, 
p. 317 

OoTernmental aflfairs, decisions involving as hav- 
ing particular applieation, § 187, n. 11 
■Guide to correct determination, decision of 
courts of foreign countries, § 207 
Hardship resulting, § 187 
Hawaiian courts prior to annexation, § 207 
Higher courts of orlginal jurisdiction, courts of 
llmited original jurisdiction as following de¬ 
cisions of, § 199 

Hypothetical judgment, § 214, p. 389, n. 60 
lUustrations in opinion as not amounting to, 
§ 190, p. 313 

Implied overruling of decision as affecting, § 194, 
p. 329 

Incidental remarks of court as not amounting to, 
§ 190, p. 313, n. 69 

Indian reservations, jurisdiction of offenses com- 
mitted on, § 206, p. 372 

Industrial Accident Ctommission, decisions of, § 
208 

Inferential Holdings, § 186, p. 299, n. 64 
Inferior courts, 

Decisions as not generally binding on high- 
er court, § 201 

Decisions of higher courts of original juris¬ 
diction foUowed by inferior courts of 
limited juHsdiction, § 199 
Insolvency statutes, doctrine of stare decisis as 
applicable to decisions construing, § 214, p. 
389, n. 60 

Intermediate appellate court, decisions of, § 198, 
pp. 347-351 

International courtesy and comity, following in- 
terpretations of tribunals of foreign coun¬ 
tries, § 207 

Interstate commerce, federal court decisions as 
controlling in matters relating to, § 206, p. 
3G9 

Interstate Commerce Oommission, weight given 
to opinions of, § 208 
Jury error s, § 193, p. 324, n. 63 
Lapse of time as affecting, § 191 
Last resort, courts of, § 197, pp. 343-347 
Latest decision as controlling in case of con- 
flict, § 192. 

Law merebant, decisions of sister state, § 204, p. 
357 

Law of case and stare decisis distinguished, § 
195, p. 331 

Legal principies, doctrine of stare decisis as 
llmited to, § 210, p. 383 


Preeedents and stare decisis—Continued, 

Legal tender of United States, federal court 
decisions as controlling in respect to, § 206 
p. 371 

Leglslative department, rulings of, § 208 
Limitatlon as to authority of former decision, 
§ 209, pp. 380-383 

Long line of decisions by governmental agen- 
cies as entitled to conslderation, § 208 
Majority of court concurring in resuit, § 189, pp. 
305-309 

Marine Insurance, decisions of courts of other 
countries on subject, § 207, n. 81 
Maritime law, federal court decisions as con¬ 
trolling, § 206, p. 371 

Matrimonial domicile, United States Supreme 
Court decision on question as final, § 206, p. 
337, n. 33 

Matters of form and practice, decisions on, § 
213 

Military courts, decisions of, § 203 
National banks, federal court decisions as con¬ 
trolling in matters relating to, § 206, p. 
372 

Naturalization, federal decisions as controlling, 
§ 206, p. 373 

Navigability of waters within state, federal 
court decisions as controlling, § 208, p. 371 
Negllgence cases, decisions in as eonclusive in 
compensation cases, § 210, p. 384, n. 37 
New conditions, applieation of old principies, § 
191 

Obiter dictum as not authority or precedent 
within rule of stare decisis, § 190, p. 311 
Ordinances, doctrine of stare decisis as appli¬ 
cable to decisions construing, § 214, p. 388 
Organization of court, change in as affecting, § 
191 

Original jurisdiction, courts of limited original 
jurisdiction as following decision of higher 
courts of, § 199 

Other States, courts of, § 204, pp. 354-300 
Overruling, § 186, p. 299, n. 68 

Bffect of overruling of decisions, § 194, pp. 
326-330 

Power and duty, § 103, p. 325 
Partial overruling or reversal of opinion as af¬ 
fecting, § 194, p. 328 

Perpetuation of error, applieation of rule re¬ 
sulting in, § 193, pp. 322-326 
Point decided without discusslon, § 186, p. 300 
Points actually decided as limiting authority 
of former decision, § 209, p. 380 
Police power, doctrine as relating to real prop- 
erty as not applicable to prevent operation 
of police power, § 216, p. 490 
Practice matters, decisions on, § 213 

Decisions of courts of other States as control¬ 
ling in state, § 204, p. 356 
Previous determination in same'court, doctrine 
of stare decisis, as applicable, § 196 
Promulgation of decision as necessary, § 209, p. 
383 

Property, decisions constituting rules of, $ 216, 
pp. 396r400 

Public lands, federal court decisions as control¬ 
ling in matters relating to, § 206, p. 372 
Public policy, post 
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Precedents and stare decisis—Oontlnned, 

Public survey, United States Supreme Court de- 
clsions as controlling in questions Involving, 
§ 206, p. 366, n. 30 

Public utility rates, federal court decisions as 
controlling in respect to, § 206, p. 366, n. 3r 
Publication of decision as essentlal, § 209, p. 383 
Questions not expressly considered, decisions re- 
lating to constitutionality of statute, § 215, 
p. 394 

Real property, decisions relating to, § 216, p* 397 
Beasonlng in case as not amounting to, § 190, p. 
313 

Recent cases, § 187, n. 99 

References in opinion as not amounting to, § 190, 
p. 313 

Rehearing, effect of grant of, § 191 
Res judicata distinguisbed, § 188 
Reversal of decision, effect of, § 194, pp. 326-330 
Rule of stare decisis, § 187 
Bules of evidence, application of rule of stare de¬ 
cisis to, § 187, n. 1 
Rules of property, 

Decisions constituting, § 216, pp. 396-400 
Doctrine as having no operation as against 
subsequent legislation, § 216, p. 398 
Rulings of legislative and executive departments 
and special tribunals, § 208 
Search warrants, federal law as controlling in 
determining validity of federal search war- 
rant, § 206, p. 366, n. 30 
Series of decisions as essential, § 186, p. 297 
Several opinlons delivered by judges, effect of, § 
189, p* 306 

Similarity of facts as essential, § 210, pp. 363-386 
Singlo decisions, § 186, p. 301 
Special tribunals, rulings of, § 208 
State boundai-y lines, federal court decisions as 
controlling in matters relating to, § 206, p. 
371 

State taxation of federal officlals, federal court 
decisions as controlling in respect to, § 206, 
p. 371 

Statutory provisions, 

Acquieiconce in construction as affecting, S 
214, p. 300 

Amendment as affecting doctrine, § 215, p. 
396 

Changes in law, § 191 

Ck)nstruction of provisions, § 214, pp. 388-392 
Statutos of other States, § 204, p. 358 
Oourts of other States, § 204, p, 354 
Decisions contrary to statutes, § 193, p. 325 
D^tcisions relating to constitutionality of stat¬ 
utos, § 215, pp. 392-396 
Meanings of particular words, decisions as 
to, § 214, p. 392 

Unanimous decisions, § 189, p. 309 
Subsequent judiclal observations on decision as 
affecting, § 191 

Subsequent matters affecting force of decision as, 
§ 191 

Syllabus, law announced in, § 197, p. 346, n. 1 
Taxation, decisions affecting as particularly with- 
in application of rule, § 187, n. 11 
Terrltorial courts, 

Decisions as binding on courts of state sub- 
sequently formed, § 204, p. 357 


Precedents and stare decisis—Oontlnned, 

Territorial courts—Oontinued, 

United States Supreme Court decisions as 
controlling, § 205, p. 364 

Transitory common law actions, decisions or 
courts of other state in which injury occuj- 
red as entitled to consideration, § 204, p. 3»j< 
Treaties, United States Supreme Court decisions 
as controlling in respect to construction and 
effect of, § 206, p. 368 
Unanimous decisions, § 189, p. 308 
Unconstitutional tribunal, decision rendered by as 
of no value, § 186, p. 298 
Unofficial opinions, § 186, p. 298 
Unreported decisions, § 186, p. 298 
United States Supreme Court, post 
Vested rights under rule, § 192, n. 45 
Workmen’s compensation acts, decisions of courts 
of other States as entitled to weight in con- 
struing, § 204, p. 356 

Writ of error, granting of by court of last resort 
as not judicial decision of question, § 198, p. 
349 

Wrltten opinion as essential, § 209, p. 383 
Preferences, municipal courts, jurisdicfion of action 
to recover, City of New York, § 279, p. 502 
Prellminary matters, powers in respect to, § 88, p. 

137, n. 18 
Prerogative court, 

Defined, § 11, p. 24, n. 56 
Jurisdiction, 

Appellate jurisdiction, New Jersey, § 426 
Concurrent jurisdiction, § 400, p. TSQ, n. 35 
Origlnal jurisdiction, New Jersey, § 277 
Prerogative writs. Supreme Court, Rhode Island, § 
449 

Presiding judge, adjournment of term by, § 152, p. 
237 

Presumptions, 

Adoption proceedlngs, jurisdiction of, § 98, n. 78 
Amount in controversy, jurisdictional purposes, 8 
56 

Appeal and error, municipal court of Chicago, § 
200, p. 473, n. 8 

Appearance, jurisdictional purposes, § 96, p. 101 
Conclusiveness,’ jurisdiction, § 96, p. 152 
Gounty courts, jurisdiction, § 99 
Decisions, determlnation of point essential to, § 
186, p. 299 

Foreign courts, jurisdiction, | 100 
General jurisdiction, courts of, § 96, pp. 149-153 
Inferior courts, jurisdiction, § 97 
Judgment or decree, jurisdiction to enter, § 96, p. 
149, n. 36 

Jurisdiction, §§ 96-100, pp. 140-155 
Amount in controversy, § 56 
Conclusiveness, § 96, p. 152 
County court, § 99 

Oourts of general jurisdiction, § 96, pp. 149- 
153 

Foreign courts, § 100 

Inferior courts, § 97 

Limited jurisdiction, courts of, § 07 

Municipal court of New York, § 279, p. 409 

Prima facie presumption, § 96, p. 149 

Probate court, § 98 

Rebuttal, § 96, p. 152 

Record fecltate precludlng, § 101 

Special jurisdiction, courts of, S 37 
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Presumptlons—Contlnued, 

J urlsdiction—Cont Inued, 

Territorial jurisdiction, § 96, p. 161 
Limited jurisdiction, courts of jurisdiction, § 97 
Minutes, § 237, p. 442, n. 50 
Signing, § 226, p. 420 

Notiee, jurisdictional purposes, § 96, p. 151 

Precedents, absence of, § 181, p. 292 

Probate court, jurisdiction, § 98 

Bebuttal of presumption of jurisdiction, § 96, p. 

152 

Eecord, 

Amendment, § 236 

Preedom from defeets and omissions, § 230 
Recltals preeluding presumption of jurisdie- 
tion, § 101 

Besidence, jurisdictional purposes, § 96, p. 150, 
n. 47 

Bules of court, § 177, p. 283, n. 3 
Service of process, jurisdictional purposes, § 96, 
p. 151 

Terms, adjournment, § 152, p. 241 
Territorial jurisdiction, § 96, p. 151 
Prima facie presumption, jurisdiction, § 96, p. 149 
Private roads. Supreme Court, appellate Jurisdiction 
in actions relating to, Missouri, § 405, p. 664 
Prize courts, defined, § 11, p. 26, n. 6 
Probate courts and matterSi 
Account, 

Partnership, Jurisdiction to settle accounts, § 
301, p. 542, n. 63 
Beference of part, § 308, p. 567 
Administrative powers, § 298 
Adverse claims, jurisdiction to determine, $ 303, 
p. 546 

Amendment of judgment, § 309, p. 559 
Ancillary jurisdiction, § 301, p. 540; § 304 
Appearance, waiver of notiee to parties by, § 
306 

Appellate jurisdiction over, 

Maine, § 384 
Massachusetts, § 389 

Attorney’s fees, power to allow, § 301, p. 641, n. 
57 

Auditor’s report, objections and exceptions to, § 
308 

Basic jurisdiction, § 298 
Burden of proof, proceedings in, § 307 
Cancellation of instruments, jurisdiction of ac¬ 
tions for, § 302, p. 643 

Cbancery, vesting with jurisdiction in, § 130 
Civil jurisdiction, § 298 
Clerks, records by, § 310 

CoUateral attack, orders or decrees, § 309, p. 559 
Oommon.law, ante 

Compromise and settlement, § 301, p. 542 
Concurrent jurisdiction, 

. Constitutional provisions, § 301, p. 639 
Effect, § 490, p. 738 
Pederal courts, § 526, p. 798 
Priority and retentlon of jurisdiction, § 492, 
p. 748 

Constitutional provisions, 

Jurisdiction, § 301, p. 539 

Concurrent jurisdiction, § 490, p. 734 
Bquity jurisdiction, $ 302, p. 643 
Legislative power, § 130 
Powers over real and personal property, $ 

. 303, p. 546 


Probate courts and matters—Continued, 

Corporatlons, jurisdiction in respect to, § 301, p. 
642, n. 61 

Decree or judgment, § 309, pp. 558-562 
Amendment, § 309, p. 659 
Clerlcal errors, § 309, p. 560 
Default judgment, § 309, p. 558 
Enforcement, § 309, p. 559 
Nunc pro tunc judgments, § 309, p. 558 
Opening or vacatlng, § 309, p. 559 
Review, § 309, p. 561 
Summary judgment, § 308, p. 556 
Default judgments, § 309, p. 558 
Deflned, § 11, p. 24 
Demurrer, § 307 

Determination of rights to property so far as de¬ 
pendent on, § 303, p. 646 

Discretion, opening or setting aside decree, § 3C9, 
p. 561 

Dismissal and nonsuit, § 308, p. 555 
Divestiture of jurisdiction, § 298 
Enforcement of judgment, § 309, p. 559 
Equitable powers, § 302, pp. 642-646; § 490, p. 
740 

Bvidence, proceedings in, § 307 
Exclusive jurisdiction, § 490, pp. 733, 736, 738; 
§ 524 

Exeeution, enforcement of judgment by, § 309, p. 
559 

Faet questions, determination, § 308, p. 565 
Eederal courts, 

Concurrent jurisdiction, § 526, p. 798 
Proceeding with when not interfering with 
administration of. estate by probate 
court, § 629, p. 817 
Findings, § 308, p. 555 
Formal pleadings, § 307 
Fraud, new trial on ground of, 5 308, p. 557 
Funds in possession of, federal courts as with- 
out power in respect to disposition of, § 633, 

' p. 821, n. 61 

Guardianship matters, exclusive jurisdiction, S 
490, p. ’733, n. 30 
Implied powers, § 301, p. 540 
• Incidental jurisdiction, § 301, p. 540; § 304 
Inquisitorial powers, § 208 
■ Interpleader, jurisdiction in, § 302, p. 543, n. 67 
Intervention, proceedings in, § 306 
Issues, 

Directing or awarding, § 308, p. 556 
Jurisdiction of simple law issues, § 301, p. 
540, n. 51 

Separate trial, § 308 
Joinder of proceedings, § 305 
Judgment or decree, § 309, pp. 558-562 
Amendment, § 309, p. 559 
Clerical errors, § 309, p. 560 
Default judgments, § 309, p. 558 
Enforcement, ,§ 309, p. 559 
Nunc pro tunc judgments, § 309, p. 658 
Opening or vacating, § 309, p. 559 
Beview, § 309, p. 561 
Summary judgment, § 308, p. 555 
Judicial power, § 298 
Jurisdiction, § 298 

Adverse claims, deteimination, § 303, p. 546 
Amount in controversy, § 52, p. 59 
Ancillary jurisdiction,. § 301, p. 540; § 304 
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Probate courts and matters—Oontinued, 

Jurisdietion—Oontinued, 

Appellate jurisdietion over, 

Maine, § 384 
Massachusetts, § 389 
Attaching of, jurisdietion, § 298 
Basic jurisdietion, § 298 
Cancellation of Instruments, actions for, § 
302, p. 543 

Chancery, vesting with jurisdietion In, § 130 
Circuit courts, § 299 
Clvil jurisdietion, § 298 
Common law, 

Jurisdietion at, § 301, p. 538 
Vesting with jurisdietion at, § 130' 
Concurrent jurisdietion, 

Constitutional provislons, § 490, p. 734 
Effect, § 490, p. 738 
Federal courts, § 526, p. 798 
Priority and retention of jurisdietion, § 
492, p. 748 

Constitutional provisions, § 301, p. 539 
Concurrent jurisdietion, § 490, p. 734 
Enuity jurisdietion, § 302, p. 543 
Corporations, jurisdietion in respect to, $ 301, 
p. 542, n. 01 
County courts, ante 

Courts of probate jurisdietion, §§ 298-310, pp. 
634-562 

Curtailing, § 130 
Determination, § 305 
District courts, § 299 

Appellate jurisdietion, $ 299, n. 35 
Divestiture, § 298 
Duration, § 298 

Exclusive jurisdietion, § 490, pp. 733, 736, 738 .! 

State oourta, § 524 
Extent, § 301, pp. 538-541 
Incidental jurisdietion, § 301, p. 540; § 304 
Interpleader, § 302, p. 543, n. 67 
Lapse of time as affecting jurisdietion, § 298 
Legislative power, § 130 
Limited jurisdietion, § 298 
Limltlng, § 130 

Original jurisdietion, Idaho, § 259 
Partiiership, jurisdietion to settle accounts 
or try disputes, § 301, p. 542, n. 63 
Presumptions, § 98 

Probate powers of courts not exclusively of 
probate jurisdietion, § 299. 

Receivership, § 302, p. 543, n. 67 
Record as required to Show, § 106 
Simple law issuos, § 301, p. 540, n. 51 
Special jurisdietion, § 298 
Specific performance, § 302, p. 543, n. 67; § 
490, p. 739, n. 55 
Subject of jurisdietion, § 300 
Superior courts, § 299 

Appellate jurisdietion, § 209, n. 36 
Superior jurisdietion, § 298 
Supreme Court, § 299 
Termination, § 298 
Terrltorial jurisdietion, § 303, p. 547 
Testamentai^ matters, § 300 
Torts, actions relating to, § 301, p. 542, n. 

66 

Jury questions, § 308, p. 556 

Lapse of time, jurisdietion as lost by, § 298 

Legislative power, § 130 . 


Probate courts and matters—Continiied, 

Limited jurisdietion, § 298 
Mail, notice to parties by, § 306 
Minutes, § 310 

Modification of orders, § 309, p. 660 
Nature of powers, § 298 
New trial, § 308, pp. 555-558 
Newly discovered evidonce, new trial on ground 
of, § 308, p. 557 
Nonjoinder of parties, § 306 
Notice, 

Necessity of notice to parties, § 306 
Records of court as notice, § 237, p. 442, n. 
50 

Nunc pro tunc judgments, § 309, p. 558 
Opening of judgment, § 309, p. 559 
Orders, § 309, pp. 558-562 
Original jurisdietion, Idaho, § 259 
Parties, proceedings in, § 306 
Partnership, 

Exclusive jurisdietion, § 490, p. 733, n. 80 
Jurisdietion to settle accounts or tiy dis¬ 
putes, § 301, p. 542, n. 63 
Personal property, power over, § 303, pp. 546- 
549 

Pleading, § 307 

Powei*s, §§ 301-303, pp. 538-549 

Rules of practice and proccdure, power to 
make, § lYo, p. 2C2, n. 17 

Practice and procedure in general, §§ 305-310, pp. 
551-502 

Power to make rules of practice and proce¬ 
dure, § 170, p. 262, n. 17 
Precedents, clvil law decisions, § 186, p. 301 
Presumptions, jurisdietion, § 98 
Principies applicable to practice and procedure, § 
305 

Process, § 306 

Real property, power over, § 303, pp. 540-549 
Receivership, jurisdietion, § 302, p. 543, n. 07 
Record, courts of, § 298 
Records, § 310 

Notice, records as, § 237, p. 442, n. 50 
References, § 308, pp. 655-^58 
Rehearing, § 308, pp. 655-558 
Revlew, judgment or decree, § 309, p. 561 
Rules of practice and procedure, i)ower to make, 
§ 170, p. 262, n. 17 
Seal, § 13 

Separate trial of issues, § 308, p. 557 
Service of process, § 306 
Sessions, § 102 

Simple law issues, jurisdietion of, § 301, p. 540, 
n. 51 

Special jurisdietion, § 298 
Specific performance, jurisdietion, 

Grant of specific perfoimaiice, § 490, p. 739, 
n. 55 

Proceeding for specific performance, § 302, p. 
543, n. 67 

Subject of jurisdietion, § 300 
Superintending control over, 

Circuit courts, Missouri, § 403 
County courts, Missouri, § 403 
Superior jurisdietion, § 298 
Terms, § 148 

Terrltorial jurisdietion, § 303, p. 547 
Testamentary matters, jurisdietion, § 300 
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Probate conrts and matters—Contlnued, 

Title^ power to determlne qnestlon of, § 303, p. 
547 

Torts, jurisdiction of actlons relating to, § 301, 
p. 542, n. 66 

Trial procedure, § 308, pp. 555-558 
Trust estates, power over, § 302, p. 546 
Wrltten pleadings, § 307 
Probation officers, 

Appointment, § 143 

Jurisdiction to appoint, county courts, Illi¬ 
nois, § 260, p. 466, n. 35 
Assistants, status as, § 143 
Authority, § 143 
Character, § 143 
Compensation, § 143 
County officers, status as, § 143 
Duties, § 143 

Federal probation officers, ante 
Functions, § 143 

Jurisdiction to appoint, county courts, Illinois, § 
260, p. 466. n. 35 

Officers of court, status as, § 140, n. 83 
Qualifications, § 143 
Removai; § 143 
Retirement, § 143 
Tenure, § 143 
Procedendo, 

Courts of appeals, Ohio, § 439 
Supreme Court, 

Ohio, I 438 

Wisconsin, § 481, p. 727 

Process, 

Absence of, Jurisdiction acquired by consent, § 
85, p. 133 

Abuse of process, ante 

Calling on officers to malce correct and proper 
retum of, § 1-W 

City courts, New' York, § 279, p. 492, n. 91, 
Concun-ent Jurisdiction, Service of process as 
essential to retention of jurisdiction by court 
drst assuming, § 492, p. 754 
CJontrol by court originally issuing, § 496 
Municipal courts,' 

Chicago, § 260, p. 468 
City of New York, § 279, p. 504 
Power in respect to control, § 88, p. 138 
Probate court proceedings, § 306 
Rules of court, application, § 172, p. 272 
Setting aside or quashing process of another 
court, § 496 

Superseding court, § 135, p. 207 
Term of court for purpose of suing out and 
retum, § 147 

Pvo forma, decision entered as not binding, § 186, 
p. 299 

Prohibition, 

Circuit courts, West Virginia, § 479 
Couit of appeals, 

Kentucky, § 375, n. 80 
Louislana, $ 379, p. 623 
Ohio, § 439 

Courts of civil appeals, Texas, § 462, p. 716, 
n. 47 

Criminal court of appeals, Oklahoma, { 441, p. 
698 

District courts, 

Idaho, S 259 
New Mexlco, 8 427 


Prohibition—Contlnued, 

District courts of appeal, California, § 324 
Superior courts, 

California, § 325 
Delaware, § 335 
Supreme Court, 

Arizona, § 318 
Arkansas, § 320 
California, § 323, p. 569 
Florida, § 337, p. 576 
Idaho, § 350 
lowa, § 389, n. 60 
Loudsiana, § 378, p. 620 
Missouri, § 401, p. 643, n. 37 
Montana, § 415, p. 676 
Nevada, § 421 
> New Mexico, § 427 
Ohio. § 438 

Oklahoma, § 441, p. 696 
South Carolina, § 451 
Utah, § 465 
Vermont, § 468 
Wisconsin, § 481, p. 727 
Wyoming, § 484 
Supreme court of appeals, 

Virginia, § 471 
West Virginia, § 478 
Prolonging sessions, § 162 
Proof. Evidence or proof, ante 
Property, 

Jurisdiction over, § 43, pp. 50-53 
Mode of acquiring Jurisdiction, § 84 
Opinions, § 223 
Personal property, ante 
Precedents, 

Decisions constltuting rules of property, { 
216, pp. 396-400 

Following nile of property, § 193, p. 323 
Real property, post 
Prospective operation, 

Amendments to rules of court, 8 179 
Rules of practice and procedure, § 176, p. 281 
Statutes relating to transfer of causcs, § 502, p. 
769 

Pro tempore, creation of courts, § 133 
Protest fees, 

Amount in controversy as Includlng for puipose 
of jurisdiction, § 54 

Costs, allowance as precluding consideration as 
part of amount in controversy for Jurisdic- 
tional purposes, § 60 

Prothonotary, court of record as having, § 5 
Provisional courts deflned, § 10 
Public lands, ’ 

Precedents, federal court decisions as control- 
ling in matters relating to, § 206, p. 372 
Quieting tltle to, exclusive Jurisdiction of fed¬ 
eral courts, § 526, p. 795 

State courts, concurrent Jurisdiction in respect 
to suits relating to, § 526, p. 797 
Public minlsters, 

Federal courts, exclusive Jurisdiction of suits 
and proceedings agalnst, § 525, p. 793 
State courts, concurrent Jurisdiction of cases af- 
fecting, '8 526, p. 806 
Public policy, 

Attendants or assisiance, waiver of salary as 
contrary to, 8 142, p. 223, n. 16 
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Public policy—Continued, 

Jurisdiction, 

Actions arising under foreign laws contrary 
to, § 70, p. 107 

Refusal to assume on grounds of, § 90 
Tort actions between nonresidents, § 77, p. 
116 

Law of case founded on, § 195, p. 331 
Precedents or stare decisis, 

Declsions of courts of other States as con- 
trolling within state, § 204, p. 356 
Judicial declaration, § 186, p. 298 
Rule of stare decisis as founded on, § 187 
Public Service commissions, term as not including, § 1, 
p.l7 

Public survey, United States Supreme Oourt decisions 
as controlling in questions involving, § 206, p. 3C6, 
n. 30 

Public utility rates, federal court decisions as con¬ 
trolling in questions involving, § 206, p. 366, n. 30 
Publication, 

Adjournment of term, notice of place, § 164 

Opinions, § 223 

Service, jurisdiction, record, 

Recitals, § 101 
Requix-ed to Show, § 104 
Special term, notice, § 159 
Publicity, rules of practice and procedure, § 173 
tuerto Rico, Santo Domingo Barracks, holding court 
in, § 166 

Puliman car, passenger*s action for money stolen in, 
jurisdiction, § 44, n. 89 

Purchase money mortgages, municipal courts, juris- 
diction of actions on, City of New York, § 279, 
p, 501 

P.W.A. administrator, state court as without power 
to control by mandamus action of state director, 
§ 525, p. 793, n. 72 
Qualifications, 

Interpreters, § 141 
Probation officers, § 143 
Quarter sessions, courts of, jurisdiction, 

Appellate jurisdiction, Pennsylvania, § 448 
Concurrent jurisdiction, § 490, p. 741 
Exclusi ve jurisdiction, § 490, p. 741 
Quarter sessions of the peace, jurisdiction, Pennsyl¬ 
vania, § 285 
Quarterly courts, 

Defined, § 11, p. 26, n. 7 
Limited jurisdiction, Kentucky, § 264 
Quarters, suitability, decision as to, § 166 
Quasi contracts, municipal courts, jurisdiction of ac¬ 
tions on, City of New York, § 279, p. 501 
Quasi in rem, 

Concurrent jurisdiction of state and federal 
courts in respoct to suits in, priority and re- 
tention of jurisdiction, § 5^, p. 811 
Mode Of acquiring jurisdiction in proceedings, 
§ 84 

Quasi judicial, 

Functions, legislative power to confer, § 133 
Tribunal, jurisdiction as power of binding de¬ 
cision possessed by, § 15, p. 30 
Quasi original jurisdiction, Supreme Court, Mississip- 
pi, § 398 


Quieting title, 

Jurisdiction, 

Amount In controversy, § 67, p. 68 

Disclalmer as affecting, § 68, p. 87 
Joinder of parties as affecting, § 64, p. 82 
Concurrent jurisdiction of state and federal 
courts, priority and retentlon of juris¬ 
diction, § 529, p. 811, n. 8 
Federal lands, exclusive jurisdiction of fed¬ 
eral courts, § 525, p. 793 
Supreme Court, 

Appellate jurisdiction, 

Illinois, § 357, p. 599 
Missouri, § 405, p. 6r3 
Original jurisdiction, Idaho, § 350 
Quorum, majority of court as, § 183, p. 292 
Quo warranto, 

Amount in controversy for jurisdictional pur- 
poses, Louisiana, § 381, p. 631, n. 18 
Circuit couits, South Dakota, § 455 
Concurrent jurisdiction of state and federal 
courts, priority and retention of jurisdiction, 
§ 529, p. 811, n. 8 
County courts. Texas, § 290 
Court of appeals, 

Missouri, § 402 
Ohio, § 439 
Distriet courts, 

New Mexico, § 427 
Texas, § 290 

Exclusive jurisdiction, constitutional and statu- 
tory provislons, § 491 
North Dakota, § 435 
Quo warranto, § 427 
Arizona, § 318 
Arkansa^ § 320 
Colorado, § 327 
Florida, § 337, p. 578 
Kansas, § 371 
Louisiana, § 378, p. 620 
Michigan, § 392 
Missouri, § 401, p. 642 
• Montana, § 415, p. 676 
Nebraska, § 418 
Nevada, § 421 
New Jei*sey, § 426 
New Mexico, § 427 
North Dakota, § 435 
Ohio, S 438 

Oklahoma, § 441, p. 696 
Oregon, § 443 
Pennsylvania, § 446, p. 700 
South Carolina, § 461 
South Dakota, § 454 
Texas, § 461, p. 711 
Utah, § 465 
Vermont, § 468 
Washington, § 475 
Wiscoiisin, § 481, p. 728 
Wyoming, § 484 

Railroad commisslon. Supreme Court, appellate ju¬ 
risdiction of suits agalnst, Louisiana, § 378, p. 
618 

Railway Labor Act, federal courts, exclusive juris¬ 
diction under, f 525, p. 793 
Real property, 

Contracts for sale or exchange, Jurisdiction of 
actions involving, § 247, p. 450 
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Real property—CJontinued, 

Jurisdiction, actions relating to, amount in con- 
troversy, § 52, p. 58 

Municipal courts, jurisdietion of actions for 
damages for injury to, City of New York, 
§ 279, p. 501 

Precedents, decisions, § 216, p. 397 

Probate courts, power over, § 303, pp. 546-549 

Title, generally, post 

Trial of right to, Supreme Court jurisdiction, 
Illinois, § 357, p. 603 
Reapportionment, circuits, § 136, n. 26 
Reason and justice, determination in accordance 
with, § 181, p. 292, n. 99 

Rcasonableness, rules of practice and procedure, § 
170, p. 261 

Reasoning, opinions, precedents as not resulting, § 
190, p. 313 

Recanvass of vote, Supreme Court jurisdiction, New 
York, § 279, p. 486, n. 45 
Recess, 

Scssions, § 163 

Special term held during, § 156 
Term as kept allve by, § 152, p. 240 
Vacation as resuit, § 167 
Receivers, 

City courts, jurisdiction of action against, City 
of New York, § 270, p. 495 
Comity, jurisdiction of court making appointment 
as affected by principies of, § 555 
Concurrent jurisdiction, 

Actions by or against receiver, § 535 
Courts of different States or countries, § 555 
Interference wlth propeity in possession of, 

§ 495, p. 756 

Priority and retention of jurisdiction, § 492, p. 
750 

Review of order of court of concurrent juris¬ 
diction,’ § 501, p. 769 

Stato and federal courts, § 534, pp^ 823-828; | 
535, p, 829 

Co-ordinaie branch of same court, power to take 
property out of receivers hands, § 137, p. 212, 
n. 54 

Corporations, jurisdiction of court of state in 
which Corporation Is organized, § 555 
Excluslve jurisdiction of courts, § 491 

Property brought into custody of court by 
appointment of receiver, § 534, p. 824 
State courts on appointment of receiver, § 
534, p. 825 

Jurisdiction, amount in controversy, § 57, p. 71 
Power or authority of court appointing receiver, 
limitations as to, § 555 

Probate courts, jurisdiction, § 302, p. 543, n. 67 
Supersedlng court, appointment of receiver, § 135, 
p, 206, n. 97 

Reciproclty, comity Implying, § 545, p. 852, n. 75 
Recollection, nunc pro tunc entries correcting record 
from, § 227, p. 426 

Reconvention, amount in controversy for jurisdictlon- 
al purposes as affected by plea in, § 66, p. 83 
Reconventional demand, 

Amount involved, jurisdiction as dependent on, 
Louisiana, § 381, p. 628 

Appeal from judgment on, jurisdiction, Louisi¬ 
ana, § 377, p. 614 


Record, courts not of, 

Collateral attack on records, § 237, p. 444, n. 67 
Dedned, § 5 

Power to correct own record, § 232, p. 434, n. 61 
Record, court of, 

Attendants and assistants, power to provide, § 142 
p. 219 
Defined, § 5 

Mayor’s court, § 5, n. 97 
Municipal court, § 5, n. 97 
Municipal court of Chicago, § 260, p. 467 
Ofl5ce distinguished, § 5 

Presumptions as to jurisdiction, § 96, p. 149 n 
36 

Rules of practice and procedure applylng to § 
176, p. 278 
Seal, § 13 

Supreme Court, § 3, n. 81 

Recorder, record kept by as official record of court 
§ 226, p. 419 
Reeorder*s court, 

Defined, § 11, p. 23 
Jurisdiction, § 11, p. 24 
Michigan, § 269 
North Carolina, § 280 
South Carolina, § 287 
Limited jurisdiction, Louisiana, § 265 
Original jurisdiction, California, § 253 
Records, §§ 225-237, pp. 417-445 

Absent record, assertion of right based on, § 239 
Adjournment of term, entry on, § 152, p. ^8 
Afladavits as not part, § 226, p. 420 
Alterations, construction as mistakes corrected 5 
230 

Amendment and coirection, §§ 231-236, pp. 431-442 
AflGidavits as insufficient, § 235 
After appeal, § 234 

Authority, § 231; § 232, pp. 432-435. 

Basis as requircd to be shown in record, 1 
235, n. 23 

Caution in exercise of power, § 235 
Collateral attack, § 236 
Delay in seeking as warranting refusal, § 234 
Effect of amendment, § 236 
Evidence admissible, § 235 

Exercise of authority, § 232, p. 434 
Ex parte proceeding, § 235, n, 12 
Ineffective amendment, § 236 
Lapse of time as affecting right, § 234 
Motion, § 235 

Mutilation of papers already on file, § 232, p. 
435 

Notice of motion, § 235 

Nunc pro tunc entries, authority of court, §• 
227, p. 423 

Order or record, § 235 

Parol evidence as admissible to Show true 
state of facts, § 235 
Persons entitled to apply for, § 235 
Petition, § 235 
Presumption as to, § 236 
Proceedings, § 235 
Proof required, § 235 

Recollection of individual as insuflieient 
showing, i 235 

Referee in bankniptcy as without authority,. 

§ 232, p. 435, n. 72 
Belation back, § 236 
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Becords—Continued, 

Bviclence admissible—Continued, 

Request, § 235 

Saving rights of third persons, § 236 
Setting aside amendment, § 231 
Showing necessary, § 235 
Stenographic notes of shorthand reporter as 
insufRcient showing, § 235, n. 23 
Subject matter, § 233 

Succeeding jiidge as authorized, § 232, p. 435 
Third persons, § 232, p. 435 
Time for amendment, § 234 
Time of making, § 231 

Written memorandum from record as essen- 
tial, § 235 

Approval, conclusiveness as dependent on, § 237, 
p. 444 

Authentication, § 226, p. 420 
Binding cffect, § 237, p. 442 
Certification to another court, § 496 
Chambers, amendment or correetion, § 234 
Changes in entries, presumptions as to, § 230 
Clerical errors, 

Correetion by amendment, § 232, p. 435; § 233 
Time for amendment correcting, § 234 
Collateral attack, § 237, p. 443 
Amendcd records, § 236 
Conclusiveness, § 237, p. 443 
Construction, § 237, p. 444 
Contents, § 220, p. 419 
Contradiction, § 237, p. 443 
Correetion. Amendment and correetion, ante, this 
head 

Cuatody and control, § 229 
Defanlt in making entry, efifect, § 230 
Defecta, § 230 

Defects or omisaions, nunc pro tunc entries sup- 
plylng, § 227, p. 423 
Depositions as part, § 226, p, 419 
Discretion, nunc pro tunc entries correcting, § 227, 
p. 424 

Docket, ante 

Docket entry as not authorized to be read in con¬ 
tradiction of, § 230 

Drawing or taking original paper from another 
court, § 496 

English language, keeping in, § 226, p. 421 
Entries, 

Fresumption as to authority for entering, § 
237, p. 444 

Requisites, $ 226, p. 421 
Pacts, amendment to confonn, § 232, p. 433 
Filing of papers, § 228, pp. 427-430 
Habeas corpus as not available for purpose of at- 
tacking, § 237, p. 444, n. 57 
Inadvertonce of omissions, correetion by amend- 
meiit, § 233 

Inadvertent admissions, nunc pro tunc entries cor- 
rocting § 227, p. 423 
Indexea, § 226, p. 421 
Integrity, protection, § 229, n. 18 
Interiincation, construction as mistakes correct- 
ed, § 230 

Irrelevant papei*s, protection from, § 229 
Judges, showing in respect to number, § 183, p. 
204 

Judicial error, amendment as not available to cor- 
rect, § 232, p. 433 


Records—Continued, 

Jurisdiction, necessity of appearing, |§ 104-106, 
pp. 157-161 

Jurisdiction over, § 229 

Legal evidence of courfs oflflcial aets, § 237, p. 442 
Lost records, nunc pro tunc entries as not avail¬ 
able to resto re, § 227, p. 423 
Making, § 226, pp. 418-422 

Memory, nunc pro tunc entries from, § 227, p. 426 

Minutes distinguished, § 225, n. 63 

Mistakes, 

Correetion by amendment, § 233 
Nuue pro tunc entries correcting, § 227, p. 423 
Municipal court of Chicago, § 260, p. 472 
Mutilation of papers on file in exercise of power 
to make amendment, § 232, p. 435 
Nature, § 225 
Necessity, § 225 

Noti ce, nunc pro tunc entries, § 227, p. 425 
Notice of appeal as part, § 226, p. 419 
Nunc pro tunc entries, § 227, pp. 422-427 
Authority to make, § 227, p. 423 
Notice, § 227, p. 425 
Operatlon and efFect, § 227, p. 427 
Proceedings, § 227, p. 425 
Purpose, § 227, p. 422 
Time for making, § 227, p. 424 
Omissions, § 230 

Amendment to supply, § 232, p. 432 
Correetion by amendment, § 233 
Operation and effeet, § 237, pp. 442-445 
Opinion as not becoming part, § 222, p. 415 
Parol proof, nunc pro tunc entries on, § 227, p. 
426 

Pleadings as part, § 226, p. 419 
Presumptions, ante 
Probate courts, § 310 
Courts of, § 298 

Reading in open court, § 226, p. 421 
Recitals, 

Conclusiveness, § 237, p. 443 
Jurisdiction, §§ 101-103 
Order of court controlling clerk^s recitals, § 
237, p. 445 

Recolloction, nunc pro tunc entries from, § 227, p. 
426 

Relation back, amendment, § 236 
Reliance on, § 230 
Requisites, § 226, pp. 418-422 
Restoration of papers withdrawn from files, § 
228, p. 429 
Rules of court, § ISO 

Scaiidal, power of court to keep free from, § 229 
Signature, § 226, p. 420 
Special term, entry of order on, § 158 
Statutory provisions, custody, § 229 
Strlking improper matter inserted in, § 233 
Subpoena docket as not part, § 226, p. 420 
Superfluous papers, protection from, § 229 
Supersedlng courts, amendment, § 135, p. 206, n. 
97 

Supreme Court, appellate jurisdiction as required 
to afiirmatively appear from, § 401, p. 642 
Time for making entries, § 226, p. 422 
Transfer of causes, transmission or certification 
to court to which cause transferred, § 514 
Trial list as not part, § 226, p. 420 
Unimportant papers, protection from, § 229 
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Records—Continned, 

Verity fmported by, § 237, p. 442 
Withdrawal of papers, § 228, pp. 427-430 
Hecoupxnezit, amfendment of pleadings, amoiint in 
controversy for jurisdlctional puriwses shown by, 
§ 69, p. 99, n. 15 

Recusatlon of judge, Supreme Court, supervisory 
Jurisdiction of, Louisiana, § 378, p. 619, n. 35 
Redemption, 

Jurisdiction of proceedings, amount in contro¬ 
versy, § 57, p. 68 

Supreme Oourt, jurisdiction of appeal In suits 
for, 

Illinois, S 357, p. 602 
MissoUri, § 405, p. 663 

Reduetion, amount in controversy, jurisdiction as de- 
feated by, $ 68, pp. 86-00 

References, opinions, precedents as not resulting, § 
190, p. 313 

Reformation of Instruments, 

Municipal courts, jurisdiction of actions, City of 
New York, § 279, p. 602 

Supreme Court, appellate jurisdiction in actions, 
§ 405, p. 664 

Registration,of voters, jurisdiction of appeal In suit 
involving. Supreme Court, Louisiana, § 378, p. 
617, n. 10 

Regular terms, classlflcation into, § 147 
Regulation, jurisdiction, legislative power, } 122, p. 
186 

Rebearing, 

Precedents as affected by grant, § 191 
Rules of practice and procedure as applicable to 
application for, § 172, p. 269 
Relfftion back, 

Amendment to court records, § 236 
Nunc pro tunc entries correctlng record, $ 227, p. 
427 

Remand, transferred cause, $ 520 
Remedia! writs, 

Circuit courts, South Dakota, § 455 
Court of appeals, 

Alabama, § 316 
Missouri, § 402 

District courts, New Mexico, | 427 
Supreme Court, 

Alabama, § 315 
Louisiana, § 378, p. 620 
Montana, § 415, p. 677 
North Carolina, § 432 
North Dakota, § 435 
Oklahoma, § 441, p. 696 
South Carolina, § 451 
South Dakota, § 454 
Wisconsin, § 481, p. ’728 
Remedies, 

Jurisdiction of action arlsing under laws of an- 
other jurisdiction as affected by, § 70, p. 108 
Rules of court, application, § 172, p. 271 
Remittitur, amount in controversy for jurisdictional 
purposes as affected by, § 68, p. 87,. n. 9 
Louisiana, § 381, p. 631 
Missouri, § 409, p. 672 
Removal, interpreter, § 141 
Removal of causes. Transfer of causes, post 
Rent, jurisdiction of actions, district courts. Texas, § 
290 


Reorganlzation, 

Delegation of power, effect of exercise, { 134, pp 
202-205 

Legislative power, constitutional restrictions § 

122, pp. 181-188 

Repairs, courthouses undergoing, holding court, § 
166 
Repeal, 

Jurisdiction, divestiture, §§ 92, 95 
Rules of oourt, § 179 
R^plevin, 

Concurrent jurisdiction, recovery of property 
against oflOicer attaching property, § 496, p 
758 

Jurisdiction, 

Amount in controversy, § 52, p. 59; §§ 53, 54 
Municipal courts, City of New York, § 279 
pp. 502, 507 

•Property outside of state, S 43, p. 62, n. 84 
State courts, property seized under process from 
federal court, § 533, p. 821 
Supreme Court, appellate jurisdiction in, Mis¬ 
souri, § 405, p. 663 

Replications, municipal court of Chicago, § 260, p. 
470 

Reprimanding attorney, record as required to Show, 
§ 226, p. 418, n. 82 

Res, jurisdiction over, § 43, pp. 50-53 
Mode of acquiring, § 84 
Record as required to Show, § 104 
Removal from as resulting in loss or divestiture, 
§ 93, p. 144 
Res judicata. 

Dictum as not amounting to, § 190, p. 312 
Law of case distinguished, § 196, p. 331 
Prior jurisdiction retained against defense of, § 
492, p. 747. n. 9. 

Stare decisis distinguished, § 188 
Transfer of causes, 

Order of court of last resort transferring 
cause to subordinate appellate court, § 
513 

Order overruling motion to transfer appeal 
to subordinate appellate court for wwt 
of jurisdiction, § 521 

Residence, 

Adjoumment of court from regular courtroom 
to, § 166 

Attendants and assistants, § 142, p. 218 
Jurisdiction, 

Burden of proof as to, § 112, p. 172 
Presumption as to, § 96, p. 150, n. 47 
Resident judge, special term, authority to call, § 157 
Resolutlon, city, municipal or police couit established 
by, § 131 
Retirement, 

Judges, authority of other judges as affected by, 
§ 183, p. 294 

Probation officers, § 143 
Retroactive operation, 

Overruling of decision as respects precedents, § 
194, pp. 326, 327 

Rules of practice and procedure, § 176, p. 281 
Statutory provisions creating courts, § 134, p. 
204 

Traneifer of causes, statutes relating to, § 602, 
p. 769 

Revenue board, term as not Including, S li p. 18 
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Bevenue laws, 

Foreign state or countryi Jurisdictlon to enforce, 
§ 72 

Supreme Court, jurisdictlon of appeals, 

Illinois, § 359 
Missouri, § 406 
Texas, § 461, p. 710 

Supreme Court, original jurisdiction, Illinois, § 
353 

Reversal, precedents as afifected by, § 194, pp. 326-330 
Review, 

See, also, Appeal and Error, ante 
City courts, Utah, § 291 
Corporation courts, Virginia, § 293 
County courts, ante 
District courts, Utali, § 291 
Magistrates’ courts, South Carolina, S 287 
Municipal courts, ante 

Probate courts, judgment or deeree, § 309, p. 561 
Superior courts, Wisconsin, § 206 
Superseding courts, exercise of right, § 135, p. 
207 

Revocatory actions, amount in controversy for juris- 
dictional purposes, Louisiana, § 381, p. 630, n. 16 
Rights of way, Supreme Court, jurisdiction of appeal 
in action InvoMng, 
lUinois, § 357, p. 601 
Missouri, § 405, p. 664 
Rivers, districts divided by, § 136, n, 31 
Bule of law, dicta as, § 190, p. 317 
Bules of adjudlcation, §§ 181-186, pp. 289-297 

Concurrence in oplnion, number of judges, § 184 
Definitions, § 181, pp. 289-292 
Divided court, § 184 

Number of judges concurring In oplnion, § 184 
Number of judges necessary to adjudication, f 
183, pp. 292-295 
Questions decided, § 182 
Bules of court, 

See, also, rules of practice and procedure, post 
Abolition, § 179 
Amendment, § 179 
Construction, § 177, p. 281 
Criminal cases, adoption, § 177, p. 282 
Equity, application, § 177, p. 282 
Evldence. f 172, p. 271; § 180 
Judges, establisbment of rules by, § 176, p. 280 
Jurisdiction of remedies, application, § 172, p, 271 
Matters subject to regulation, § 172, p. 266 
Process, application, § 172, p. 272 
Kecord, § 180 

Be-enactment, etfect, $ 177, p. 283 
Belaxation, leave of court as essential, § 178, p. 
286 

Bepeal, { 179 

Betrospective operation, § 176, p. 281 
Sessions, effect, § 162 

Supersedeas bonds, application, { 172, p. 273, n. 17 
Suspension or modification, § 178, pp. 284r-287 
Tenos, extension, } 152, p. 239 
Rules of practice and procedure, 

See, also, rules of court, ante 
Abstracts of record, submission of civil causes on, 
I 172, p. 268 

Accused persons, application, f 172, p. 268 
Acquiescence, disregard by, § 176, p. 278 
Administration, § 176, p. 279 
Adoption by convention of judges, { 173 


Rules of practice and procedure—Contlnued, 

AflSdavit of merits or defense, application to, § 
172, p. 267 

Amendment or repeal, § 179 
Appeal and error, application, § 172, p. 272 
Appearance, notices, § 172, p. 266 
Appellate courts, ante 

Argument of counsel, application, § 172, p. 269 
Attachment, issuance, § 172, p. 266 
Attorneys as required to take notice, § 176, p. 280 
Briefs, application, § 172, p. 267 
Calendars, application, § 172, p. 266 
Capias ad satisfaciendum, application to issuance, 
§ 172, p. 270 

Certiorari, application. to petition, § 172, p. 266 
Change of venue, application, § 172, p. 207 
Changes in, attorneys as chargeable with, § 176, 
p. 280, n. 73 

Commands to lower courts as included, § 170, p. 
261 

Constitutional provisions, ante 
Construction, § 177, pp. 281-284 
Continuances, application, § 172, p. 2C8 
Costs, application, § 172, p. 270 
Counterclaim, application to notice, § 172, p. 267 
Default judgments or decrees, application, § 172, 
p. 269 

Depositions, application, § 172, p. 2G8 
Directory. and mandatory rules distinguished, § 
176, p. 279 

Discretion of court, prevention of exercise, § 172, 
p. 274 

Dlsmissal, application, § 172, p. 268 
Divorce suits, application to procedure in, § 172, 
p. 270 

Dockets application, § 172, p. 206 
Bjectment, application, § 172, p. 270 
Enforcement, § 176, p. 279 
Bxceptions, application, § 172, p. 267 
Federal rules, adoption by state, § 174 
General nature, § 175 
Goveming rules, § 176, p. 280 
Ignorance as not excusing infraction of rules, { 
176, p. 280, n. 73 

Instructione, application, $ 172, p. 269 
Interrogatorias, application, § 172, p. 260 
issues, application to making, § 172, p. 267 
Judges, adoption by convention, § 173 
Jury trial, application, § 172, p. 268 
Knowledge, § 176, p. 280 

Legal notice, application to publication, § 172, 

p. 266 

Legislative power, § 170, pp. 260-265 
Mandatory and directory rules distinguished, § 
176, p. 279 

Matters subject to regulation, § 172, pp. 266-274 
Method of adoption, § 173 
Modification, § 178, pp. 284-287 
Motions, application, § 172, p. 267 
New trial, application to motions, § 172, p. 270 
Noncompliance with, effect, § 176, p. 278 
Notice, parties and counsel as bound to take no¬ 
tice, § 176, p. 280 

Objections, application, % 172, p. 268 
Offleers-of court as bound by, § 276, p. 278 
Operation and effect, § 176, pp. 276-281 
Other courts, regulation of practice in, § 170, p. 
264 

Parties, application, § 172, p. 266 


1211 



INDEX TO COtJRTS 


Hnles of practice and procedure—Continued, 

Peremptory chalXenges, application, § 172, p. 269, 
n. 83 

Pleading, application, § 172, p. 266 
Power to make, § 170, pp. 260-265 
Probate courts, power to make, § 170, p. 262, n. 
17 

Prospective operation, § 176, p. 281 

Purpose, § 170, p. 264 

Rehearing, applications, § 172, p. 269 

Retrospective operation, § 176, p. 281 

Statutory provisions, post 

Stay of execution, application, § 172, p. 270 

Stipulations, application, § 172, p. 267 

Supreme Court, Texas, | 461, p. 711 

Suspension, § 178, pp. 284r-287 

Trial, application, § 172, p. 268 

Trial list, application, § 172, p. 206 

Uniformity, § 170, p. 261 

Waiver, post 

Writing, necessity, § 173 

Rules of property, precedents, decisions constituting, 

§ 216, pp. 396-400 
Ruling, defined, § 181, p. 290 

Safety Appliance Ac^ state courts, concurrent juris- 
dietion of cases invoMng, § 526, p. 801 
Santo Doniingo Barracks, Puerto Rlce, holding court 
in, § 166 

Saving clause, Jurisdiction, statutory provisions, § 95 
Scire facias, 

Revival of judgment, division of court render- 
ing. § 496 

Supreme Court, Vermont, § 468 
Seal, 

Court of record, §§ 5, 13 
Probate courts, § 13 

Search warrant, quashing, court issuing as baving ex- ’ 
clusive jurisdiction, § 501, p. 765, n. 26 
Seat of govemment, holding of court at, § 165 
Secondary authority, textbooks as, § 185 
Securlties commission, term as not including, § 1, p. . 

17 I 

Security for costs, rules of practice and procedure as 
applicable, § 172, p. 270 ' 

Self-preservation, inherent rlght, § 88, p. 137, n. 18 
Seller*s lien, municipal court, jurisdiction of fore- ■ 
elosure proceeding, City of New York, § 279, p. : 
503, n. 18 

Sequestration, jurisdiction of proceeding, amount in 
controversy, § 62, p. 60, n. 59 
Sergeant at arms,, negligence or default, retum of 
property levied on but clalmed exempt, § 142, p. - 
221, n. 86 

Service of process, | 

Municipal courts, City of New York, § 279, p. 504 
Presumptions, jurisdictioual purposes, § 96, p« . 

151 i 

Probate courts, g 306 
Sessions, 

See, also, tenns, post i 

Adjournment, § 163 . 

EfPect, g 163 

Notlce, § 163 ; 

Nunc pro tunc entry of order, g 163 : 

Order, g 163 

Transaction of business after, g 163 
Subsequent transaction of business, g 163 
Calendar matters, adjournment carrying, g 163 


Sessions—Continued, 

Consent to holding in place other than that an- 
pointed, g 164 
Continuous sessions, § 162 
Courthouses, holding in, § 166 
Deflnition, § 1, p. 16; § 147 
Dlseretion, len^h, § 1^ 

Distinetions, § 147 
District courts, § 161 
Division of year into, § 148 
Extra sessions, § 162 

Functioning judlcially as requirlng court to be 
in, § 161 

Night sessions, discretion-of trial court, § 1G3 
Notice, g 148 

Adjournment, g 163 

Place for holding, §§ 164-166, pp. 253-257 

Adjournment or transfer to another place g 
I 164 

• Probate court, § 162 
Recess, § 163 

Adjournment operating as, § 163 
Reconvention after adjournment, § 163 
Recorda of court as determinative of question g 
237, p. 442, n. 50 
Sheriff, attendance, § 169 
Shortenlng or prolonging, § 162 
Simultaneous sessions, § 162 
Spedal sessions, § 162 

Suitable place within county seat, holding in, g 
166 

Term of court distinguished, § 147, n. 90 
Territorial courts, § 162 
Time, g 162 

Set-off and counterclaim, 

Federal courts, equitable set-off against state 
court judgmen^ § 538 
Jurisdiction, § 66, p. 84 

Amendment, amount in controversy, g 69, p. 
99, n. 15 

Amount in controversy, g 66, pp, 83-86 
Bstoppel resulting from, § 108 
Waiver or remission of excess over jurisdic- 
tional limits, g 68, p. 89 
' Municipal court, 

Chicago, g 260, p. 470 
City of New York, § 279, p. 506 
Rules of practice and procedure, application tor 
§ 172, p. 267 

Transfer of causes, effect of counterclaim exceed- 
ing jurisdiction, § 505 

Settlement Compromise and settlement, ante 

Sham prbceedings, concurrent jurisdiction of state 
and federal courts, priority and retention of ju¬ 
risdiction, § 529, p. 815 

Sheriffs and constables, 

Adjournment of term, power, g 152, p. 237 
Attendance at session, § 169 

Duty to summon, § 142, p. 221, n. 83 
Oourtrooms, directing to provide, § 166 
Property in possession of, concurrent jurisdiction, 
g 495, p. 757 

Property seized under state process, interference 
with by internal revenue ofificers, g 533, p. 

• 819, n. 51 

Sherman Antl-Trust Act, state courts, concurrent ju¬ 
risdiction of cases arising under, g 526, p. 801 
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Shipping Act, federal courts, exelusive jurisdiction of 
siiits arlsing under, § 525, p. 795 
Shortening sessions, § 162 

Silence, presence of court, power to enforce, § 88, p. 
139 

Simllarity of facts, preeedents as requiring, § 210, pp. 
383—386 

Simulation, amount in controversy for Jurisdictional 
purposes, Louisiana, § 381, p. 630, n. 16 
Simultaneous sessions, authority to hold, § 162 
Simultaneous teims, validity, § 154 
Sine die adjournment, vacatlon requiring, § 167 
Single decisions, precedents, § 186, p. 301 
Sitting, defined, ,§ 147 
Slander. Libel or slander, ante 
Slot machines, municipal courts, jurisdiction to de- 
termine gambling nature, City of New York, § 
279, p. 503, n. 17 

Small causes, jurisdiction of court for trial, New Jer- 
sey, § 277 

Social needs, adoption of law, precedents as afiPected 
by, § 191 

Source of juilsdiction, |§ 28-34, pp. 39-43 
Soiirce of power, § 120 

Sovereigii rights, enforcement through courts. § 1, p. 
15 

Special cases, jurisdiction, constitiitional nrovisions, 
§ 241 

Special court of appeals, appellate jurisdiction, Vir¬ 
ginia, § 472 

Special courts, legislative power, § 133 
Special damages, jurisdiction, amount in controversy 
as including demand, $ 61 
Special jurisdiction, 

Circuit courts, Illinois, § 260, p. 466 
Defined, § 2 
Extent, § 16 

Presumptions as to jurisdiction, § 97 
Probate courts, § 298 

Proceedings and acts in excess of jurisdiction, § 
116 

Record as required to show, §§ 104, 105 
Record recitals as to jurisdiction, § 102 
Special plea, jurisdiction, objection set up by way of, 

§ 112, p. 172 
Special sessions, 

Authority to hold, § 162 
Courts of, defined, § 11, p. 23 
Special term, 

Adjoui-nmcnt, effcct on rcgular term, § 152, p. 240 

Advertisement, notice by, S 159 

Amendment of order appointing, .§ 158 

Autliority at, § 160 

Authority to appoint or hold, § 157 

Call, sulHciency, § 159 

Classification, § 147 

Orimiiial cases, tiual at, § 160 

Decree pro confesso taken during, § 160 

Doeketed casos, dispositlon, § 160 

Duration, § 151 

Election contest, hearlng at, § 160 

Entry of order appointing, § 158 

Filing or entry of order as sufficient notice, § 159 

Governor, 

Discretion, j 157 
Order appointing, § 158 
Indictments i*eturned at, trial, § 160 
Injunction, dissolution, § 160 


Special term—Continued, 

Judges, authority to call, § 157 
Jurisdiction, § 160 
Legislative power, § 157 

Local option elections, publication of notice of 
resuit, § 160 

Minutes, entry of order on, § 158 
Newspapei*s, publication of notice In, § 159 
Notice, § 159 
Order appointing, § 158 
Posting of notice, § 159 
Procedure, § 160 
Publication of notice, § 169 
Rccess, holding during, § 156 
Records, entry of order on, § 158 
Removal of causes at, § 160 
Resident judge, authority to call, § 157 
Review or amendment of order made at another 
special tem, New York, § 501, p. 768 
Revocation of order, § 158 
Setting aside order, § 158 
Statutory provisions, post 
Supplemental order appointing, § 158 
• Supreme Court, 

Appellate jurisdiction, New York, § 430 
Justiees as having exelusive power to call, 

§ 157 

IJew York, § 279, p. 486 
Time for calling and holding, § 166 
Validity, § 156 

Special tribunals, precedents, rulings, § 208 
Specialties, jurisdiction in actions on, amount in con¬ 
troversy as affecting, § 52, p. 58, n. 42 
Speeific performance, 

Exelusive jurisdiction in respect to, § 491 
Jurisdiction, amount in controversy, § 52, p. 59, n. 
54 

Probate courts, jurisdiction, § 802, p. 543, n. 67; § 
490, p. 739, n. 55 

Supreme Court, jurisdiction of appeal in suit for, 
Illinois, § 357, p. 600 
Missouri, § 405, p. 663 

Splitting demands, amount in controversy for juris¬ 
dictional purposes as affected by, § 65 
Spring term, defined, § 147 
Standing rule, terms, extension by, § 152, p. 239 
Stare decisis. Precedents and stare decisis, ante 
State, 

Jurisdiction of actions relating to, amount in con¬ 
troversy as affecting, § 61 
Jurisdiction of appeal in cases in which state 
Interested, Supreme Court, 

Illinois, § 360 
Missouri, § 407 
State boundary lines; 

Precedents, federal court decisions as controlling, 

§ 206, p. 371 

United States Supreme Court, final jurisdiction 
over disputes between, § 525, p. 793 
State constitution, 

Creation of court, § 128 

Precedents, decisions relating to construction of S 
206, p. 362 

Statute of limitations. Limitation of actions, ante 
Statutory provisions, 

Abolition, time, § 184, p. 204 


1213 



INDEX TO COVnHB 


Shipping Act, federal courts, exclusi ve jurisdiction of 
suits arising under, § 525, p. 795 
Shortening sesslons, § 162 

Silence, presence of court, power to enforce, § 88, p. 
139 

Similarity of facts, precedents as requiring, § 210, pp. 
383-386 

Simulation, amount in controversy for Jurisdictional 
purposes, Louisiana, § 381, p. 630, n. 16 
Simultaneous sessions, authority to hold, § 162 
Simultaneous tei-ms, validity, § 154 
Sine die adjournment, vacation requiring, § 167 
Single decisions, precedents» § 186, p. 301 
Sitting, defined, § 147 
Slander. Libel or slander, ante 
Slot machlnes, mimlcipal courts, jurisdiction to de- 
termine gambling nature, City of New York, § 
279, p. 503, n. 17 

Small caiises, jurisdiction of court for trial, New Jer- 
sey, § 277 

Social needs, adoption of law, precedents aJ 9 affected 
by, § 191 

Source of juilsdiction, §§ 28-34, pp. 8CM3 
Sonrce of power, § 120 

Sovereigu rights, enforcement through courts, § 1, p. 
15 

Special cases, Jurisdiction, eonstitutional provisions, 
§ 241 

Special court of appeals, appellate jurisdiction, Vir¬ 
ginia, § 472 

Special courts, legislative power, § 133 
Special damages, jurisdiction, amount in controversy 
as including demand, § 61 
Special jurisdiction, 

Cii^cuit courts, Illinois, § 260, p. 466 
Defined, § 2 
Extent, § 16 

Presumptions as to jurisdiction, § 97 
Probate courts, § 298 

Proceedings and acts in excess of jurisdiction, § 
116 

Hecord as required to show, §§ 104, 105 
Record recitals as to jurisdiction, § 102 
Special plea, jurisdiction, objection set up by way of, 
§ 112, p. 172 
Special sessions, 

Authority to hold, § 162 
Courts of, defined, § 11, p. 23 
Special term, 

Adjournment, effect on rogular term, § 152, p. 240 

Advertisement, notice by, § 159 

Ameiidmeiit of order appointing, § 158 

Authority at, § 160 

Authority to appoint or hold, § 157 

Call, sufficiency, § 159 

Classificatiou, § 147 

Criminal cases, trial at, § 160 

Decree pro confesso taken during, § 160 

Docketed cases, disposition, § 160 

Duration, $ 151 

Election contest, hearing at, § 160 

Entry of order appointing, § 158 

Filing or entry of order as sufficient notice, § 159 

Governor, 

Discretion, S 157 
Order appointing, § 158 
Indictments returned at, trial, § 160 
Injunction, dlssolution, § 160 


Special term—Continued, 

Judges, authority to call, § 157 
Jurisdiction, § 160 
Legislative power, § 157 

Local option elections, publication of notice of 
resuit, § 160 

Minutes, entry of order on, § 158 
Newspapers, publication of notice in, § 159 
Notice, § 159 
Order appointing, § 168 
Posting of notice, § 159 
Procedure, § 160 
Publication of notice, § 159 
Hecess, holdlng during, § 156 
Records, entry of order on, § 168 
Removal of causes at, § 160 
Resident judge, authority to call, § 157 
Review or amendment of order made at another 
special term, New York, § 501, p. 768 
Revocation of order, § 158 
Setting aside order, § 158 
Statutory provisions, post 
Supplemental order appointing, $ 158 
Supreme Court, 

Appellate jurisdiction, New York, § 430 
Justices as having exclusi ve power to call, 

§ 157 

IJew York, § 279, p. 486 
Time for calling and holding, { 156 
Validity, § 156 

Special tribunals, precedents, rulings, § 208 
Specialties, jurisdiction in actions on, amount in con¬ 
troversy as affecting, § 52, p. 58, n. 42 
Specific performance. 

Exclusi ve jurisdiction in respect to, § 491 
Jurisdiction, amount in controversy, § 52, p. 59, n. 
64 

Probate courts, jurisdiction, § 302, p. 543, n. 67; § 
490, p. 739, n. 55 

Supreme Court, jurisdiction of appeal in suit for, 
Illinois, § 357, p. COO 
Missouri, § 405, p. 663 

Splitting demands, amount in controversy for juris¬ 
dictional purposes as affected by, § 65 
Spring term, defined, § 147 
Standing rule, terms, extension by, § 152, p. 239 
Stare decisis. Precedents and stare decisis, ante 
State, 

Jurisdiction of actions relating to, amount In con¬ 
troversy as affecting, § 61 
Jurisdiction of appeal in cases in whlch state 
interested. Supreme Court, 

Illinois, § 300 
Missouri, § 407 
State boundary lines, 

Precedents, federal court decisions as controlling, 

§ 206, p. 371 

United States Supreme Court, final jurisdiction 
over disputes between, § 525, p. 793 
State constitution, 

Creation of court, § 128 

Precedents, decisions relating to crmstruction of, § 
205, p. 362 

Statute of limitations. Limitation of actions, ante 
Statutory provisions, 

Abolition, time, § 134, p. 204 
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Statutory provisions—Contimied, 

Adoption of statutes of another state, dedsions 
construlng statute as entitled to eonsiderable 
weight, f 204, p. 356 

Atteudants and assistants, compensation, § 142, 

p. 221 

Clvil court, § 6 

Olvil jurisdiction, criminal courts, § 246 
Concurrent jurisdiction, § 486 
Constructlon, stare decisis as applicable, § 214, 
pp. 388-392 

County courts, validity, § 130 
Courts of record, designation, § 5 
Creation or abolition of court, construction, § 134, 
p. 203 

Exclusive jurisdiction, § 486 
Expenses of court, § 14 
Extraterritqrial jurisdiction, § 91 
Inferior courts, construction of statutory provi¬ 
sions l^y as precedents, § 201 
Interpreters, appointment, § 141 
Judges, assigmnent or detailing, § 168 
Jurisdiction, § 15, p. 29 

Amendment as resulting in loss, § 95 
Amount in controversy, 

Independent, § 52, pp. 57-60 
Inferior courts, § 50 

Interest as included in determining, § 58 
Superior courts, § 51 

Appeal involving construction, lUlnois, § 356 
Appellate courts, § 311 
Circuit courts, 

Illinois, § 260, p. 466 
Kentucky, § 376 
Gonsent, § 85, p. 132 
Construction, § 134, p. 203; S 244 
County courts, New Tork, § 279, p. 487 
Court of appeals, 

Kentucky, § 375 
New York, § 429, p. 684 
Court of criminal appeals, Texas, § 463 
Courts of civil appeals, Texas, § 462, p. 714 
Criminal court of appeals, Oklaboma, § 441, 
p. 697 

Excess as violation of, § 25 
Exerclse, § 89 

Foreign corporations, actions between, § 77, 

p. 118 

Mode of acquiring, § 80 

Nature and character dependent on, f 238 

Nonresidents, § 76 

Place for bringing action, § 70, p. 109 
Probate courts, § 301, p. 539 
Manner of exercise, S 305 
Relpeal as resulting in loss, { 95 
Status of court, § 239 
Superior courts, 

Georgia, § 342 
Pennsylvania, § 447 
Supreme Court, 

Illinois, § 353 
Indiana, § 365 
Pennsylvania, § 446, p. 699 
Unconstltutlonality, § 116 
Justice of the peace, exclusive jurisdiction, § 490, 
p. 732 

Meanings of partlcular words, dedsions as to as 
precedents, § 214, p. 392 


Statutory provisions—Continued, 

Officers, compensation, § 140 
Orlginal jurisdiction, courts of partlcular States 
§ 249 

Place for holding terms and sessions, § 164 
Precedents and stare decisis, ante 
Probate courts, 

Concurrent jurisdiction, § 490, p. 734 
Equity jurisdiction, § 302, p. 543 
Jurisdiction, § 301, p. 539 
Powers over real and personal property | 
303, p. 546 

Probation officers, duties and authority, § 143 
Bepeal, decision relating to as conclusive for 
precedent purposes, § 214, p. 389, n. 60 
Bules of court, 

Amendment or repeal, § 179 
Construction with reference to, § 177, p. 283 
Subservient to, § 170, p. 263 
Bules of practice and procedure, 

Amendment or repeal, § 179 
Construction, § 171 
Effect on, § 176, p. 276 
Power to make, § 170, p. 201 
Sessions, place for holding, § 164 
Spedal term, 

Governor»s authority to call, § 157 

Notice, § 159 

Order appointing, § 158 

Stay of proceedings, injunction by federal court 
against proceedings in state court, § 543, n. 
834 

Supreme Court, jurisdiction of appeal involving 
construction or validity. Texas, § 461, p. 710 
Terms, post 

Transfer of causes, post 
Vacation, § 167 
Stay of execution, 

Journal entry as conclusive, § 237, p. 443, n, 55 
Bules of practice and procedure as applicable, § 
172, p. 270 

Supreme Court, Indiana, § 365 
Stay of proceedings, 

Action pending in another court, § 497 
Comity, pendency of action in courts of another 
state or country, § 548 

Concurrent jurisdiction, courts of another state or 
country, § 553 

Federal court, injunction to stay proceedings in 
state court, f 543, p. $34 

Munidpal courts, City of New York, § 270, p. 609 
Stipulations, 

Jurisdiction, 

Acquisition by, § 85, p. 132 
Divestiture by, § 93, p. 144, n. 94 
Bules of court, abrogation, § 178, p. 287 
Bules of practice and procedure, appllcatlon, 8 
172, p. 267 

Transfer of causes by, § 515 
Stock subscription contract, interest on amount due, 
amount in controversy as including for jurisdic- 
tional purposes, § 58, n. 93 
Stockholders, 

Jurisdiction of action to enforce liability, amount 
in controversy, § 53, n. 70 

Jurisdiction of actions by, amount in controversy, 
I 57, p. 71 
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StockliolderB—CJontinued, 

Probate courts, jurisdiction to settle disputes, 
§ 301, p. 54S, n. 65 

Substituted Service, municipal courts, City of New 
York, § 279, p. 605, n. 29 
Subject matter. Jurisdiction, geueraUy, ante 
Subpoena docket, record as not including, § 226, p. 420 
Subpoena duces tecum, restoration of papers with- 
drawn from files eompelled by, § 228, p, 429 
Subrogation, foreclosure action, county court juris¬ 
diction, New York, § 279, p. 487, n. 60 
Substituted Service, jurisdiction, record as required 
to Show, § 104 

Suitability of quarters, decision as to, § 166 
Summary judgment, 

Municipal courts, City of New York, § 279, p. 512 
Probate courts, § 555 
Summary juHsdiction, defined, § 16, p. 32 
Summary proceedings, 

Jurisdiction, 

Amount in controversy, § 52, p. 68 
City courts, New York, § 279, p. 490, n. 80 
Record as required to show, § 104 
Transfer of canse, statutory provisions as applie- 
able to, § 502, p. 773 

Summons, jurisdiction, amount in controversy as suf- 
ficiently shown by, § 69, p. 91 
Sunday, term of court, inclusion, § 151 
Superior courts, 

Alimony, exclusi ve jurisdiction of questions re- 
specting § 491, n. 89 
Appellate jurisdiction, 

California, § 326 
Connccticut, § 332 
Delaware, § 335 
Oeorgia, § 342 
Indiana, § 367 
Massacliusetts, § 390 
North Oarolina, § 433 
Ohio, § 440 

Oklahoma, § 441, p. 608 
Pennsylvania, § 447 
Washington, $ 476 
Certiorari, ante 

Circuit courts as superior courts of record, 
Florida, § 257 
Concurrent jurisdiction, 

Constitutional and statutory provisions, § 
490, p. 742 
Illinois, § 260, p. 407 
Probate courts, § 490, p. 735 
Defined, § 7 

Divorce proceedings, exclusivo jurisdiction, § 
491, n. 89 

Equltable jurisdiction, 

Illinois, § 2G0, p. 467 
North Carolina, § 280 

Exclusive jurisdiction, constitutional and statu¬ 
tory provisions, § 490, p. 742 
General jurisdiction, § 2, n. 71; § 263, n. 84 
Habeas corpus, Pennsylvania, § 447 
Inherent powers, § 238 
Jurisdiction, § 2, n. 71; § 7; § 263 
Amount in controversy, § 61 
Limitations on, § 238 
Michigan, § 269 

Original jurisdiction, post, this head 
Presumptions, § 96, p 153 


Superior courts—Continued, 

Jurisdiction—Continued, 

Record recitals, § 101 
Utah, § 291 
Limited jurisdiction, 

Oklahoma, § 283 
Wisconsin, i 296 
Mandamus, Delaware, § 335 
Original jurisdiction, 

Arizona, § 251 
California, § 263 
Connecticut, § 255 
Delaware, § 256 
Georgia, § 268, p. 460 
Illinois* § 260, p. 467 
lowa, § 262 
Maine, § 266 
Massachusetts, § 268 
North Carolina, § 280 
Rhode Island, § 286 
Washington, § 294 
Probate jurisdiction, § 299 
Appellate, § 299, n. 36 
Procedure, Wisconsin, § 296 
Prohibition, 

California, § 325 
Delaware, § 335 
Review, Wisconsin, f 296 

Supemumerory judge, adjoumment of term by, § 
152, p. 237 
Supersedeam, 

Judgment or deeree, grant of by court not ren- 
dering, § 496 

Supreme Court, Illinois, § 353 
Supersedeas bonds, rule of court, application, § 172, 
p. 273, n. 17 
Superseded courts, 

Authority, § 135, pp. 206, 207 
Practice and process, § 135, p. 207 
Supervision of officers, power, § 88, p. 138 
Supervisory jurisdiction, 

Circuit courts, ante 

Court of appeals, Louisiana, § 379, p. 624 
District courts, 

Louisiana, § 380 
Utah, § 466 
Supreme Court, post 

Supreme judicial court, Massachusetts, § 889 
Supplementary proceedings, 

Examination of debtors in, rules of practice 
and procedure as applicable, § 172, p. 270 
Superseding court, entertainment, § 135, p. 206, 
n. 97 

Support, concurrent jurisdiction in respeet to actions 
to obtain, § 491, n. 89 
Supreme court, 

Advisory opinions, ante 

Alimony, appellate jurisdiction in suits involv- 
ing, liouisiana, § 378, p. 617 
Amount in controversy, 

Appellate jurisdiction as dependent on, Mis- 
souri, § 409, pp. 668-672 
Jurisdiction as dependent on, Illinois, § 361 
Ancillary jurisdiction, Oklahoma, § 441, p. 697 
Appellate* divlsion, jurisdiction, New York, § 430 
Appellate jurisdiction, $ 369 
Alabama, § 315 
Arizona, § 318 


1215 



JNDmL TO OOURT8 


Supreme court—Continued, 

Appellate jurisdictlon—Continued, 

Arkansas, § 320 
Callfornia, § 323, pp. 668-671 
Colorado, § 327 

County as party of record, Missouri, § 407 

Oriminal cases, Louisiana, § 378, p. 618 

Delaware, § 334 

Florida, § 337, pp. 576-679 

Georgla, § 340 

Idaho, § 360 

Illinois, § 353 

Indiana, § 305 

Kansas, § 371 

Louisiana, § 378, p. 617 

Maine, § 384 

IVIichigan, § 392 

Minnesota, § 396 

Mississippi, § 308 

Missouri, § 401, pp. 641-662 

Montana, § 415, pp. 676-679 

Nebraska, § 418 

Nevada, § 421 

New Hampshire, § 423 

New Jersey, § 426 

New Mexico, § 427 

New York, § 430 

North Garolina, § 432 

North Dakota, § 435 

Ohio, § 438 

Oklahoma, § 441, p. 695 
Oregon, § 443 

. Pennsylvania, § 446, p, 699 
Polltical subdivision as party of record, Mis¬ 
souri, § 407 
Rhode Island, § 449 
South Carolina, § 451 
South Dakota, § 454 

State or state officer as party of record, 
Missouri, § 407 
Tennessee, § 467 
Texas, § 461, pp. 708-712 
Title to office involved, Missouri, § 408 
Utah, § 466 
Vermont, § 468 
Washington, § 475 
Wisconsin, § 481, pp. 726-729 
Wyoming, § 484 

Boundary lines, jurisdiction of appeal Involving, 
Illinois, § 357, p. 600 

Gertification of cases to, Missouri, § 412 
Certiflcation of record, Ohio, § 438 
Gertlfied questions, ante 
Certiorari, ante 
Concurrent jurisdiction, 

Florida, § 337, p. 678 
Probate courts, § 490, p. 735 
Condicting decisions, transfer of causes In case 
. of, Indiana, § 368 
Constitutlonal questions, 

Certiflcation, Rhode Island, § 449 
Hearing by court in banc, South Carolina, 
§451 

Jurisdiction of appeals involving, § 340 
Georgla, § 344 

IlUnois, § 356, pp. 592-597 
Indiana, § 365 
Kansas, § 371 
Louisiana, § 382 


Supreme court—Continued, 

Constitutlonal questions—Continued, 

Jurisdiction of appeals involving—Continued, 
Missouri, § 401, p. 641; § 404, pp. 055 ,. 
661 

Pennsylvania, § 446, p. 700 
Court of appeals, appeal from, Missouri, § 411 
Criminal cases, appellate jurisdiction, Louisiana 
§ 378, p. 618 

Ourtesy, appellate jurisdiction of actions relating 
to, Missouri, § 405, p. 664 
Defined, § 8 
I Direct appeal, 

Constitutlonal question, 

Illinois, § 356, p. 693 
Louisiana, § ^2 
Illinois, § 353 

Freehold involved, § 357, p. 597 
Revenue cases, § 359 
Scope of inquiry, § 356, p. 596 
State*s interest in case authorizing, § 
360 

Indiana, § 365 
Pennsylvania, § 446, p. 699 

Division, transfer of cases to court in banc, Mis¬ 
souri, § 410 

Divorce, appellate jurisdiction in suit for, Louisi¬ 
ana, § 378, p. 617 

Dower, appellate jurisdiction of actions relating 
to, Missouri, § 405, p. 664 
Ejectment, 

Appellate jurisdiction in actions of, Mis¬ 
souri, § 405, p. 662 

Jurisdiction of appeal in, Illinois, § 357, p. 
600 

Eminent domain, 

Appeals, Illinois, § 353, n. 17 
Appellate jurisdiction in condemnation pro- 
ceedings, Missouri, § 405, p. 665 
Equitable juxisdiction, 

New York, § 279, p. 484 
North Carolina, § 432 
Equity cases. 

Appellate jurisdiction, Georgia, § 347 
Jurisdiction, Montana, § 415, p. 676 
Equity power, Maine, § 384 
Federal constitution, jurisdiction of appeals in¬ 
volving construction, Georgia, § 344 
Fines, jurisdiction of cases involving, Louisiana, 
§ 383 

Franchises, jurisdiction of appeal in cases in¬ 
volving, § 358 
Indiana, § 365 

Freehold, jurisdiction of appeal involving, Il¬ 
linois, § 357, pp. 697-603 
General jurisdiction, Maine, § 384 
Habeas corpus, ante 

Homestead, appellate jurisdiction of actions, 
Missouri, § 405, p. 664 
Imposts, jurisdiction of cases involving, Louisi¬ 
ana, § 383 
Injunction, ante 

Interlocutory orders, jurisdiction of appeal from, 
Illinois, § 353 
Indiana, § 365 

Interpretation of own decrees, jurisdiction, 
Louisiana, § 378, p. 618 


1216 



INDEX TO CfODBTS 


SnprsQiG court—Oontinued, 

Jurisdiction, 

Agreement of paxties, Loulslana, § 381, p. 
627 

Amount in controversy, 

Arizona, § 318 
Illinois, § 361 
Kansas, § 371 

Louisiana, § 378, p. 617; § 381, pp, 625- 
632 

Missouri, § 401, p. 641; § 409, pp. .668- 
672 

Pennsylvania, § 446, p. 700 
Washington, § 475 
Bxercise, § 312 

Original jurisdiction, post, this head 
Jurisdiction of appeais involving, Pennsylvania, 

§ 446, p. 700 

Law of case, detennination as on transfer to 
Circuit court of appeais, f 195, p. 336, n. 47 
Mandamus, ante 

Municipal ordinances, jurisdiction of appeal in¬ 
volving validity, 

Illinois, § 356, p. 592 
Indiana, § 365 
Louisiana, § 883 

Nonjudicial controversies, jurisdiction to settle, 
Michigan, § 302 
Opinions, generally, ante 
Original jurisdiction, 

Arizona, § 318 
Arkansas, § 320 
California, § 323, p. 569 
CJolorado, § 327 
Idaho, § a^O 
Illinois, § 353 
Kansas, § 371 
Louisiana, § 378, p. 619 
Michigan, § 392 
Minnesota, § 395 
Missouri, § 401, p. 643 
Montana, § 415, p. 676 
Nebraska, § 418 
New Jersey, § 277 
New Mexico, § 427 
New York, § 279, p, 484 
North Carolina, § 432 
North Dakota, | 435 
Ohio, §"438 

Oklahoma, § 441, p. 696 
Oregon, § 443 

Pennsylvania, § 446, p. 700 
South Carolina, § 451 
South Dakota, § 454 
Texas, § 461, p. 712 
Utah, § 465 
Vermont, § 468 
Washington, § 475 
Wisconsin, § 481, pp. 726-729 
Wyoming, § 484 
Original writs, ante 
Partition, jurisdiction of appeal in, 

Illinois, § 357, p. 600 
Missouri, § 405, p. 663 

Penalties, jurisdiction of cases involving, Louis¬ 
iana, § 383 

Powers, Delaware, § 334 

Practice and procedure, supervlsory jurisdiction, 
Louisiana, § 378, p. 621 
210.J.S.-77 


Supreme court—Continued, 

Prerogative writs, Rhode Island, § 449 
Probate jurisdictioni § 299 
Procedendo, 

Ohio, § 438 

Wisconsin, § 481, p. 727 
Process, power to issue, lowa, § 369 
Prohibition, ante. 

Quasi original jurisdiction, Mississippi, § 398 
Quieting title, ante 
Quo warranto, ante 
Record, court of, § 3, n. 81 

Records, power to compel court to surrender to 
other persons, § 229 

Reformation of Instruments, appellate jurisdic¬ 
tion in actions for, Missouri, § 405, p. 664 
Remedial writs, ante 

Replevin, appellate jurisdiction in actions of, 
Missouri, § 405, p. 663 
Revenue cases, 

Jurisdiction of appeal, 

Illinois, § 359 
Missouri, § 406 

Original jurisdiction, Illinois, § 363 
Rule-making power, limitation on, § 172, p. 272 
Rules announced by, appellate court as without 
power to change, § 178, p. 286^ n. 16 
Rules governing trlal courts, interference with, § 
170, p. 262, n. 17 
Rules of practice and procedure, 

Application to lower court, § 170, p. 265 
Liberal application, § 176, p. 279 
Scire facias, Vermont, § 468 
Seat of government, holding at, § 166 
Special term, ante 

Speciflc performance, appellate jurisdiction in ac¬ 
tions for, Missouri, § 405, p. 663 
Statutory provisions, jurisdiction of appeal in¬ 
volving constructlon of, Illinois, § 356, n. 
592 

Stay of execution, Indiana, § 365 
Superintending control over inferior courts, Ar¬ 
kansas, § 320 

Supersedeas, Illinois, § 353 
Supervlsory jurisdiction, 

Florida, § 337, p. 577 
lowa, § 369 

Louisiana, $ 378, p. 619 
Maine, § 384 
Missouri, § 401, p. 642 
Montana, § 416, pp. 676-679 
New Hampshire, § 423 
Nortja Dakota, § 435 
Oklahoma, § 441, p. 696 
South Dakota, § 454 
Wisconsin, § 481, pp. 726-729 
Wyoming, § 484 

Taxes, jurisdiction of cases involving, Louisiana, 
§ 383 

Term as used to refer to majority of members 
constituting quorum, § 1, jp. 18, n. 57 
Territorial jurisdiction, 

New York, § 279, p. 485 
Texas, § 461, p. 709 
Title, post 

ToRs, jurisdiction of cases involving, Louisiana, § 
383 
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Supreme court—Oontinned, 

Transfer of causes, 

Appeal to wrong court, Missouri, § 413 
OaJifomia, § 323, p. 570 
Court in banc, Missouri, § 410 
Georgia, § 340 
Indiana, § 368 
Louisiana, § 377, p. 615 
New York, § 279, p. 485, n. 37 
Tennessee, § 459 
Treatles, post 

Trespass, appellate jurisdiction, Missouri, § 405, 
p. 663 

United States Supreme Court, post 
Waste, appellate jurisdiction of actions for, Mle* 
souri, § 405, p. 663 
WlUs, ante 

Writs, power to issue, lowa, $ 369 
Supreme Court of Appeals, 

Appellate jurisdiction, 

Virginia, § 471 
West Virginia, § 478 
Original jurisdiction, Virginia, § 471 
Supreme Court of Brrors, appellate jurisdiction, Oon- 
necticut, § 331 

Supreme court of probate, appellate jurisdiction, 
Malne, § 384 
Supreme judicial court, 

Advisory opinions, Massachusetts, § 389 
Appellate jurisdiction, Massachusetts, § 389 
Original jurisdiction, Massachusetts, § 389 
Surety bonds, municipal court of Chicago, jurisdic¬ 
tion of actions on, § 260, p. 468, n. 61 
Surrogate*s eourts, 

Accounting proceedings, equitable jurisdiction, 8 
302, p. 546, n. 72 

Aetion as not maintainable in, § 301, p. 540, n. 51 
Defined, § 11, p. 24 

Supreme Court jurisdiction in respect to matters 
within jurisdiction of, New York, § 279, p. 
485, n, 37 

Syllabi, 

Interpretation of language used in, § 224 
Opinlon as aid to Interpretation, § 224, n. 60 
Precedents, law announced in as, § 197, p. 346, 

IL 1 

Fieparation, § 224 

Tarring and feathering, damages for mental torture 
caused by, appellate court jurisdiction, Louisiana, 
§ 379, p. 623, n. 74 

Tax sales. Supreme Court, Jurisdiction of appeal in 
suits inyolving, Illinois, § 357, p. 600 
Taxation, 

Board of equalization as not induded within 
term, § 1, p. 17 

Concurrent Jurisdiction in proceedings relating 
to tax, 'priority and retention of jurisdiction, 
§ 492, p. 751 

Bxdusive Jurisdiction in proceedings relating to, 
8 491 

Precedents, overruling of decision as operating 
retrospectively, § 194, p. 330 
Stare dedsis as having particular applicability to 
dedsions involving, § 187, n. 11 
Supreme Court, jurisdiction of cases involving 
tax, Louisiana, § 383 

Telegrams, jurisdiction of action for failuie to ddiv- 
er, §42 


Temporary» 

Courts and commissions, legislative power in re¬ 
spect to, § 133 

Injunction, Sdpreme Court, Oregon, § 443 
Tenants, jurisdiction of actions against, inferior 
courts or courts of limited jurisdiction, § 247, p. 
461 

Tender, jurisdiction, amount in controversy as af- 
fected by, § 68, p. 87 
Tenure, 

Attendants and assistants, § 142, p. 220 
Municipal courts, City of New York, § 279, p. 604 
OflSlcers of court, § 140 
Probation officers, § 143 
Terms, 

See, also, sessions, ante 

Absence of judge as working termination, § 151 
Adjoumment, § 152, pp. 235-242 

Continuance until adjoumment, § 161 
Amendment of record after, § 234 
Bili of exceptions, extension for purpose of set- 
tling and signing, § 152, p. 235 
Oall, adjoumment subject to, § 152, p, 240 
Changing, § 150, p. 232 
Classification, § 147 
Olerks, adjoumment by, § 152, p. 237 
Commencement of terms, ante 
Oomputation of tinae for duration, § 151 
Conflict, § 154 
Continuance, ante 

Gonvenience, adjoumment for, § 152, p. 236 
Gourthouses, holding in, § 166 
Courtrooms, holding in, § 166 
Criminal cases, § 148 

Day to day, adjoumment from, § 152, p. 236 
Death of regular judge as terminating, 8 ^^1 
Definitions, 8 1, p. 16; 8 147 
Distinctions, 8 147 
Duration, 8 151 

Adjourned or extended terms, § 152, p. 240 
Exigencies, continuance to meet, 8 152, p. 236 
Bxpiration by operation of law, 8 151 
Extension of terms, ante 
Extraordinary terms. ante 
Eederal court, 

Automatic expiration, § 151 
Simultaneous terms, 8 154 
First day, 8 149 

Fixed times and places for holding court, 8 148 
Holidays, fixing on, 8 150, p. 231 
Indefinite term, adjoumment for, 8 152, p. 240 
Interval between, 8 150, p. 231 
Judges, ante 

Judicial business as required to be transacted 
during, § 167 
Lapse^ 8 155 

Legislative power, 8 150, p. 231 
Nature of adjourned or extended term, 8 152, p 
240 

Necesslty, 8 148 

Adjoumment in cases of, § 152, p. 236 
New trial, extension for purpose of determining 
application, 8 152, p. 235 
Notice, 8 148 

Nunc pro tunc entry ordering adjoumment, § 152, 
p. 238, n. 52 

Observing terms fixed, 8 148 
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Terms—Oontinued, 

Operation and efifect of extension or adjoum- 
ment, § 152, p. 240 

Operation of law, expiration by, § 151 
Orders, § 162, p. 238 

Overlapping, adjoumment resulting In, § 152, p. 

^ 237 

Pending trial, extension for conclusion of, § 152, 
p. 235 

Place for holding, §§ 164r-166, pp. 253-267 
Pleasure of judge, bolding ai § 160, p. 231 
Power possessed during extended or adjonmed 
term, § 152, p. 242 

Presiding Judge, adjoumment by, S 162, p. 237 
Presumptions, adjoumment, f 152, p. 241 
Probate couri § 148 
Becess as keeping alive, § 152, p. 240 
Sequisites and suffidency, of extension or ad¬ 
joumment, S 152, p. 2^ 

Rescission of adjoumment, S 152, p. 238 
Beyiyal after expiration, § 152, p. 236 
Sc(^ and yalldity of proceedings at extended or 
adjoumed term, § 162, p. 241 
Sheriff, adjoumment by, § 152, p. 237 
Simultaneous terms, S 164 
Spedal terms, ante 

Standing rule, extension or prolonglng by, t 152, 
p. 239 

Statutory proyisions, 

Adjoumment, § 152, p. 238 
Obanges, § 150, p. 233 
Extension, { 152, p. 235 
Lapse, S 155 
Place for bolding, S 164 

Suitable place witbin oounty seat, bolding In, § 
166 

Sunday, indusion in, § 151 
Supemumeraty Judge, adjoumment by, S 162, p. 
237 

Termination of adjoumed or extended term, { 
152, p. 241 

Time for bolding, f 150, pp. 230-233 
Unfbilsbed business, adjoumment to complete, § 
156, p. 237 

Vacation dlstinguisbed, f 147 
Visiting Judge, adjoumment by, § 162, p. 237 
Week to weeli adjoumment from, § 152, p. 236, 
n. 17 

Territorial courts, 

Precedents, 

Decisions as bindlng on courts of state sub^ 
sequently fonned, § 204, p. 367 
United States Supreme Ck>urt decisions as 
controlling, | 205, p. 364 
Sessicms, § 162 
Territorial Jurisdiction, 

City courts, 

City of New York, f 279, p. 493 
New York, § 279, p. 492, n. 91 
Courts of clyil appeals, Texas, § 462, p. 713 
Befined, § 20 

Diyision of as creating new court, § 134, p. 205 
Local acdons, f 38 

Oipbans’ courts, § 301, p, 640, n. 61 
Presumptions, § 96, p. 161 
IProbate courts, § 303, p. 547 . 

Restrictions, § 91 

Seryice of process out of, effect, S 83, p. 125 


Territorial Jurisdiction—Oontinued, 

Supreme Court, 

New York, § 279, p. 485 

Texas, § 461, p. 709 . 

Territorial limitations, jurisdiction, Inferior courts 
or courts of limited jurisdiction, § 248 
Territorial requirements, districts, § 136 
Territories, 

Admission into union, congressional power to vest 
in court Jurisdiction over continued proseeu- 
tion of criminal cases, § 121 
Federal court decisions as controlling in de- 
termining law of, § 206, p. 376 
Testamentary trust, Jurisdiction in adnoinistration of, 
county courts, Illinois, § 260, p. 466, n. 35 
Textbook, autbority, § 185 

Tbird opposition, Jurisdiction of appeal in, Iiouisiana, 
§ 377, p. 615, n. 95 

Tbird persons, Jurisdiction, estoppel to deny, § 108 
Time, 

Amendment of record, §§ 231, 234 
Jurisdiction, 

Amount in controversy, determination, § 54 
Oonsent conferring jurisdiction, § 85, p. 134 
Limitation as to time, § 92 ' 

Nunc pro tunc entries correcting records, § 227, 
p:424 

Opinions, filing of, § 218 ' 

Sessions, § 162 

Special terms, calling and bolding of, § 156 
Term of cour^ 

Fixing, § 148 

Holding, § 160, pp. 230-233 
Transfer of causes, application for, § 509 
Tipstaifs, status as ofOicers, § 142, p. 218, n. 47 
Title, 

Jurisdiction, 

Adjudication or determination of title, {§ 46, 
87 

County courts, 

New York, § 279, p. 487 
Texas, § 290 

District courts. Texas, § 290 
Municipal courts, 

City of New York, § 279, p. 499 
Vermont, § 202 

Determination of wbether title is Jnyolved, 
. § 247, p. 449 

Exclusiye Jurisdiction of state courts of ac- 
tions inyolying, § 544 

Limitation by excluding Jurisdiction of ao 
tions inyolying title, § 247, p. 448 
Supreme court. 

Appellate Jurisdiction wben title to office 
inyolyed, § 408 
Oeorgia, § 345 
Illinois, § 357, p. 599 
Missouri, § 405, pp. 661-665 
Probate courts, power to determine question of, 
§ 303, p. 647 
Supreme Court, 

Appellate jurisdiction wben title to office in- 
yolved, § 408 

Jurisdiction of eases inyolying, 

Georgia, § 345 
Illinois, § 357, p. 599 
Missouri, § 405, pp. 661-665 
Tolis, Supreme Court, Jurisdiction of cases inyolying, 
Louislana, § 383 
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Diorts, 

Jurisdiction, § 42 

Actions between nonresidents, § 77, p. 116 
Amount in eontroversy, § 62, p. 68 

Amendment of pleadings, amount sbown 
by, § 69, p. 99, n. 12 
Munleipal courts, 

Cbicago, § 260, p. 468, n. 61 
City of New York, § 279, p. 600 
Probate courts, § 301, p. 642, n. 66 
Waiver of tort and suing in assumpsit, § 33, 
n. 83 

Transitory nature of actions, § 42 
Town derk, term as including, § 1, p. 17 
Town courts, original jurisdietion, Connecticut, § 256 
Towns, City courts, established in, § 131, n. 89 
Trade-mark cases, precedents, federal courts, § 200 
Trade>marks and trade-names, state courts, concur¬ 
rent jurisdietion of sults to restraln infringement, 

§ 626, p. 806 

Tradlng with the Enemy Act, 

Federal courts, exclusive jurisdietion under, § 
626, p. 793 

State courts, concurrent jurisdietion of cases 
arising under, § 526, p. 801 
TraflSic, stopping to prevent noise and dlsturbance In 
courtroom, § 166 

Transcript, appeal, rule of court as applieable to, § 
172, p. 274 

Transfer of causes, §§ 502-521, pp. 769-791 

Actions brought in court not bavlng jurisdietion, 
§ 605 

Affidavits, demand as required to be aecompanled 
with. § 610 
Agreement, § 515 
Amount in eontroversy, ante 
Appeal to wrong court, 

Illinois, § 363 
Indiana, § 368 
Louisiana, | 377, p. 615 
Missouri, § 413 
Tennessee, § 459 

Appealed cases, § 516, pp. 780-783 
Bond or undertaking, § 512 
OertifLcation of papers and records of cause to 
court to which cause transferred, § 514 
Oonstitutional provisions, § 502, p. 770 
Appealed cases, § 516, p. 781 
Time for applicatlon, $ 509 

Appealed cases, § 516, p. 781 
Oonstitutional questions, elimlnatlon of by trans¬ 
fer, § 617, p. 787 

Gosts, report of on transfer, § 507, n. 8 
Counterclaim exceeding jurisdietion, § 505 
Creditor*s suit, § 502, p. 772, n. 69 
Orlminal cases, § 602, p. 771, n. 68 
Decedentes estates, proceedings aflPecting, § 502, 
p. 771, n, 68 

Default judgment, transfer after rendering, § 509 
Demand, § 510 

Disbarment proceeding, § 502, p, 773 
Dlscretion of court, § 503 
Divestiture of jurisdietion by, § 517, p. 783 
Divisions or departments, § 137, p. 213 
Divorce proceeding, preliminary injunction re- 
straining disposal of property as affecting 
right, § 509 

Efifect, § 517, pp. 783-788 


Transfer of causes—Continued, 

Bnforeement of judgment, eertifying back for $ 
520 

Bquitable issues, jurisdietion of, § 518 
Error in transferring from one division to a». 

other, efifect, § 619 
Estoppel, § 519 

Express authority as essential, § 502, p. 769 
Facilitating proceedings, § 502, p. 771, n. 69 
Fact issues, § 504 

Forcible entry and detainer, § 602, p. 771, n. 68 
Habeas corpus proceeding, § 502, p. 770, n, 68 
Hearlng as essential to, § 513 
Improper transfer, 

Jurisdietion as not acquired, § 519 
Retransfer or remanding, § 520 
Imputed notice, § 517, p. 788 
Injunction, ante 
Irregularities, waiver of, § 519 
Journal, order entered on, § 513 
Jurisdietion, 

» Actions brought in court without Jurisdietion 
§ 506 

Amount in eontroversy as affecting, § 50 
Direction of transfer, § 607 
Divestiture of jurisdietion, § 617, p. 783 
Equitable issues, § 518 
Improper transfer, jurisdietion as not aes 
quired, § 519 

Pendeney of appeal, as affecting jurisdietion, 
§ 502, p. 773 

Retransfer for laek of jurisdietion, § 520 
Sureties, mandamus to compel acceptance of, 
state court jurisdietion, § 526, p. 797 
Transferred causes, § 135, pp. 205-208 
Jury fees, payment of by party seeking transfer, 
§ 507, n. 8 

Minutes, order entered on, § 513 
Mode of effecting, § 507 
Motion, § 610 

Nonresidence of parties as ground, § 502, p. 772, 
n. 69 
Notice, 

Imputed notice, § 517, p. 788 
Parties as bound to take notice of transfer 
and subsequent proceedings, § 617, p. 788 
Order as essential, § 513 
Papers transmitted, § 514 
Parties, § 608 

Persons entitled to move for transfer, § 508 
Petition, § 502, p. 773 

Appealed cases, § 516, p. 783 
Requisites, § 511 
Pleadings, effect on, § 518 
Possessory actlon, § 502, p. 771, n. 68 
Power in respect to transfer, § 135, pp. 205-208; 

§ 602, pp. 769-773 
Prooedure, § 507 

Proceedings thereafter, § 517, pp. 783-788 
Refusal, effect, § 521 
Rescission of order, § 517, p. 786 
Retransfer, § 520 

Revocation of certifilcate transferring questions to 
another court for trial, § 517, p. 786 
Special term, § 160 
Statutory provisions, § 502, p. 769 

Actions brought in court without jurisdiCr 
tion, § 605 

Appealed cases, § 516, p. 781 
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Transfer of canse»— Oontinued, 

Statutory provislons—Oontinned, 

Time for application, § 509 

Appealed cases, § 616, p. 781 
Stipnlation, § 615 

Summary proeeedings, statutory provislons as ap- 
plicable to, § 502, p. 773 
Supreme Court, ante 

Sureties, mandamus to compel acceptance of, 
state court jurisdiction, § 526, p, 797 
Time for application, § 509 
Transmission of papers and records, § 514 
Validation of transfer, curative acts, $ 502, p. 
770 

Verification of petitlon, § 511 
Waiver of, 

Irregularities in transfer of cause, §§ 507, 
519 

Eight, § 506 
Transltory actions, 

Character as, § 39 
Contracts, actions on, § 41 
Jurisdiction, § 38 

Eoreign States, jurisdiction under rule of 
comity, § 70, p. 104 
Fersonal actions as, § 40 
Personal property, actions relating to, § 44 
Torts, actions for, § 42 

Translator, examination or inquiry as to competency 
of, § 141 

Traveling expenses, attendants as entitled to, § 142, p. 
223 

Treaties, 

Jurisdiction, 

Limitation of jurisdiction by treaties, § 30 
Supreme Court, jurisdiction of cases or ap< 
peals involving, § 344 
Georgia, § 340 
Kansas, $ 371 
Hissouri, $ 401 
Fennsylvania, § 446, p. 700 
Supreme court, 

Jurisdiction of appeals or cases involving, § 
344 

Georgia, § 344 
Kansas, § 371 
Missouri, § 401, p. 641 
Pennsylvania, § 446, p. 700 
United States Supreme Court decislon as to 
construction and eflfect controUing as 
precedents, § 206, p. 368 
Trespass, jurisdiction, § 47 

City court of New York City, § 279, p. 494, n. 9 
Injunction against trespass, § 247, p. 460 
Limitation, § 247, p. 450 

Municipal courts, City of New York, § 279, p. 501 
Restrain district courts. Texas, $ 290, n. 19 
Supreme court, 

Appeal in action of trespass quare clausum 
fregit, Illinois, § 357, p. 600 
Appellate jurisdiction in Missouri, § 405, p. 
663 

Trial, 

Municipal courts, 

Chicago, § 260, p. 470 
City of New York, § 279, p. 609 
Probate courts, proeeedings in, § 308, p. 566 
Bules of practice and procedure as applicable, $ 
172, p. 268 


Trial list 

Becord as not Indudlng, S 226, p. 420 
Rules of practice and procedure as applicable, 5 
172, p. 266 

Trial of title, jurisdiction, amount in controversy for 
purpose of, § 57, p. 69 

Trial term, denial of motion at speeial term as bind- 
ing on, New York, § 501, p. 768 
Tribunal, court as included, § 1, p. 16, n. 2 
Triple damages, amount in controversy for jurisdie- 
tional purposes, § 54, n. 79 
Trover and conversion, jurisdiction, § 44 

Amount in controversy as including interest for 
jurlsdictional purposes, § 58, n. 94 
City courts in City of New York, § 279, p^ 495 
Municipal courts in City of New York, § 279, p- 
500 

Trusts, 

Jurisdiction, 

Concurrent jurisdiction, 

Priority and retentlon of jurisdiction, § 
492, p. 749 

State and federal courts, jurisdiction 
fLrst acquired as retained, § 533, p. 
818. 

Inferior courts or egurts of limited juris¬ 
diction in suit to establlsh trust, § 247, p. 
451 

Probate courts, proceeding to trace trust 
funds, § 302, p. 543, n. 67 
Supreme court, appellate jurisdiction in, 
IlUnois, § 357, p. 601 
Missouri, § 405, p. 664 
Probate courts, 

Jurisdiction of proceeding to trace trust 
funds, § 302, p. 543, n. 67 
Power over trust estates, § 302, p. 545 
Ultimate, 

Pacts, jurisdiction, record as required to Show, 
§ 104 

Judicial power, appellate court, § 129, p. 196 
Source of power, constitution, § 120 
Unanimous decisions, precedents, § 189, p. 308 
Undertaklngs, 

Jurisdiction of actions on, municipal court of 
City of New York, § 279, p. 500 
Transfer of causes, § 512 

Unfair competition, jurisdiction of action for, § 42 
State courts, concurrent jurisdiction, § 526, p. 806 
Unflnished business, 

Adjoumment of term on ground of, § 152, p. 237 
Going over to next tenn, § 153 
Speeial term called for dlsposal of, jurisdiction, 
§ 160 

Uniformity, 

City courts, constltutional requlrements, § 131, n. 
86 

Delegated power with respect to courts as re¬ 
quired to conform to, § 127 
Rule of court respecting attomeys, § 170, p. 264 
Rules of practice and procedure, § 170, p. 261 
Unit, division or department, dividing into as affect- 
ing, § 137, p. 211 
United States, 

Crimes against, transfer of jurisdiction from ter- 
ritorial to federal courts on admission of ter-, 
ritory into union, § 121 


1221 



TNBEX TO OOtJBTS 


United States—Continued, 

Proprietary tltle of land within state, exdnslve 
jurisdiction of federal court over, § 526, p. 
796 

United States commissloners, term as not inelndlng, 
§ 1, P. 17 

United States Court of Claims, presence of ali judges 
as required, § 183, p. 295 
United States courts. Federal courts, ante 
United States Supreme Court, 

Alien land law, state court as warranted in 
adopting construction placed on, § 206, p. 
376, n. 63 

Conflict in decislons, state court as required to 
follow most recent decision, § 192, n. 47 
Failure to glve ground for decision, as affecting 
value of decision, § 186, p. 300 
Interstate commerce, supreme authorlty In eon- 
struction of, § 206, p. 370, n. 37 
Law of case, opinion contrary to decision on 
whieli predicated, § 206, p. 377, n. 71 
Obiter dicta statements in construction of stat- 
utes, welght given to, § 190, p. 318, n. 7 
Pendency of case in as ground for state court 
to decline to act, § 90 
Precedents, 

Decisions as controUing territoria! courts, § 
205. p. 364 

Decisions on federal questions, § 206, p. 366 
Reconsideration of question by, existing judg- 
ments of state courts as affected by, § 206, 
p. 377 

Sister States, exclusive jurisdiction of eiffect to 
be given to lecords and judgments of, § 525, 
p. 793 

State boundary lines, exclusive jurisdiction of 
dispute over, § 625, p. 793 ' 

State court judgments, review of, § 622 
Supersedeas, federal court decisions as condu- 
sive in respect to appeal operating as, § 206, 
p. 376 

Unoflacial opinions, precedents, § 186, p. 298 
Unreported decisions, precedents, § 186, p. 298 
Vacation, 

Abollshing or modifying rules of court in, § 179 
Amendment of record in, $ 234 
Business autborized to be transacted in, § 167 
Chambers as used interchangeably, § 167 
Deflnition, § 167 

Bmergency matters beard in, § 167 
Judge in as not court, § 1, p. 16, n. 13 
Judgment or decree, ante 
Special term, order for made in, § 166 
Term distinguished, § 147 
Value, 

Amount in controversy for jurisdictional pur- 
poses, § 57, pp. 68-72 

Pleading of, amount in controversy for Jurisdic¬ 
tional purposes determined by, § 69, p. 94 
Variance, munlcipal court of Cbicago, § 260, p. 470 
Vendors’ liens, concurrent jurisdicticm, enforcement 
of, § 491 
Venue, 

Change of venue, ante 
Bstoppel in respect to, § 106 
Jurisdiction, 

Defined, § 15, p. 32 
Distinguished, § 15, p. 33 
Bffect, i 91 


Venue—Continued, 

Law of case, appUcation of doctrine to decisions 
with respect to, | 195, p. 336 
Waiver of objections, t 109, p. 166 
Verdict, 

City court of City of New York, § 279, p. 497 
Jurisdiction, 

Defeet appearing in pleadings as eured by 
§ 112, p. 171 

Bxcess of limitation as to amount, § 68 , p. 9o 
Setting aside, municlpal courts, City of New 
York, § 279, p. 509 

Vertfieation, 

Motion to amend record, § 235 
Transfer of causes, petition for, § 511 
Vested right, stare decisis as giving, § 192, n. 46 
Veto, judges, power to determine compensation of of- 
flcers of court, § 140 

Vice consuis, federal court, exclusive jurisdiction 
over, § 93, p. 144, n. 95 

Visltation, judges, power to determine compensation 
of court officers as subject to, § 140 
Visiting judge, adjoumment of term by, § 162, p. 237 
Waiver, 

Jurisdiction, 

Amount in controversy as afiPected by, § 63 

p. 88 

Objections to jurisdiction, § 109, pp. 163-167 
Priority of jurisdiction, state courts, § 529, p. 
816 

Objections, 

Jurisdiction, § 109, pp. 163-167 
Place of bolding court, § 164 
Procedure, § 109, p. 165 
Venue, § 109, p. 166 

Priority of jurisdiction, state courts, § 529, p. 816 
Probate courts, notice to parties, § 306 
Procedure, objections to, § 109, p. 165 
Bules of practice and procedure, § 176, p. 278; i 
178, p. 287 

Mandatory rules, § 178, p. 286,'n. 14 
Transfer of causes, 

Irregularity in, §§ 507, 519 
Bight to, § 506 

Venue, objections to, § 109, pu 166 
Verification of motion to amend record, § 235 
War Risk Insurance Act, state courts, concurrent 
jurisdiction of cases involving, § 526, p. 801 
Waste, 

Exclusive jurisdiction in proceedings relating to, 
§ 491 

Supreme Court, appellate jurisdiction in actions 
for, Missouri, § 405, p. 663 
Waters and water courses, 

Concurrent jurisdiction in proceedings for de- 
termination of water rights, priority and re- 
tention of jurisdiction, § 492, p. 760 
Supreme Court, jurisdiction of appeal involving 
change or improvement, Indiana, § 365 

Wills, 

Jurisdiction, 

Appellate jurisdiction of Supreme Court in 
cases involving, 

Georgia, § 346 
lUinois, § 357, p. 601 
Missouri, § 405, p. 665 
Construction of will, 

District court jurisdiction, Texas, { 290 
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WiUfiH-Oontinued^ 

Jurisdiction—Continued, 

Construction of will—Continued, 

Exclusi ve jurisdiction, 

Probate court, § 490, p. 740 
State eourts, § 544 

Law of case, construction adopted by auditing 
judge as, § 195, p. 336, n. 61 
Supreme Court, appellate jurisdiction in cases 
involving, 

Georgia, § 346 
Illinois, § 357, p. 601 
Missouri, § 405, p. 664 
Withdrawal, 

Amount in controversy for jurisdictional purposes 
as affected by, § 381, p. 631 
Papers from files, § 228, pp. 427-430 
Witnesses, 

Interpreters, status as, § 141 
Record of, duty of keeping, § 225, n. 65 
Words and phrases. Deflnltions, ante 
Worlanen’s compensation, 

Amount in controversy for jurisdictional pur¬ 
poses, pleading, § 69, p. 302 
Board operating under statute as not included 
within tei-m, § 1 , p. 18 

Creation of boards or commissions as unwarrant- 
ed creation of judicial tribunal or court, § 
133 

Federal eourts, concurrent jurisdiction of actions 
relating to, $ 526, p. 797 


Workmen's compensation—Continued, 

Jurisdiction, 

Amount in controversy, pleading, § 69, p. 102 
Federal eourts, concurrent jurisdiction of ac¬ 
tions, § 526, p. 797 

Supreme court, appellate jurisdiction in com¬ 
pensation suit, Loulsiana, § 378, p. 617 
Precedents, decisions of eourts of otber States as 
entitled to conslderation in construction of 
statute, § 204, p. 356 

Supreme Court, appellate jurisdiction in suit fo-r, 
Louisiana, § 378, p. 617 
Works Progress Admlnistration, 

Immunity from suit in state court, § 525, p. 796, 
n. 70 

State court as having no jurisdiction of proceed- 
ing to enjoln enforcement of regulations, g 
525, p. 796, n. 72 

Wrlting, 

Opinions, 

Necessity, g 217, p. 401 
Precedents as requiring, g 209, p. 383 
Orders, probate eourts, g 309, p. 558 
Rules of practice and procedure, necessity, § 173 
Writs, superseded eourts, power to issue, § 137, p. 
208 

Wrongful arrest and imprisomnent, jurisdiction of 
action for, § 42 

Wrongful death, jurisdiction of action for, § 42 


INDEX TO COVENANT, ACTION OP 


Abatement, plea, g 26 

Account, action of dlstinguishod, § 3 

Admissions, 

Declaration not answered or denied, § 26 
Plea of performance, § 33 

Agreement, nature of as foundation for action, § 10 
Amendment, declaration, § 20 
Answer. ‘ Plea, generally, post 
Appeal and error, rules as to, § 37 
Assumpsit, action of distinguished, § 3 
Binding agreement, necessity of as foundation for ac¬ 
tion, § 10 

Breach of covenant, declaration, assignment of, § 23 

Case, action of distinguished, § 3 

Common law, fines collected by virtue of action at, g 2 

Oonclusions, plea, § 26 

Oonfession and avoidance, plea, § 26 

Confiict of laws, § 5 

Consideration, declaration, statement of as essential, 
§24 

Covenant in praesenti, action as maintainable on, § 10 

Cropper’s agreement, breach of, § 10 

Damages, rules as to, § 38 

Debt, action of distinguished, g 3 

Declarations, 

Amendment, parties, g 20 

Averments necessary to constitute cause of ac¬ 
tion, g 20 

Breach of covenant, assignment of, § 23 
Certainty, assignment of breach, | 23 
Oonclusions, § 20 
Consideration, allegations of, g 24 
Govenants, aveiments as to, § 22 
Damages, averments as to, g 20 


Declarations—Continued, 

Bxecutlon of Instruments, aUegations as to, g 21 
Implied covenants set forth in, § 22 
Instrument, averment respecting exeeution and 
sealing of, g 21 

Negativing words of covenant, assignment of 
breach by, g 23 

Performance of conditlon precedent, allegation 
of, g 25 

Promise,' averments of, § 22 

Requisites in general, § 20 

Sealing of instruments, allegations as to, g 21 

Sufficiency, § 20 

Surplusage, g 20 

Tender of performance, averments as to, g 25 
Deed, breach of covenant to make, covenant as lying 
for, g 10 

Defendants, covenant binding on defendant only, g 16 
Defenses, § 15 

Hemurrer, declaration assigning several breaches. g 
26 

Departure,Tepllcation, g 32 
Distlnctions, § 3 

Equitable right, foundation for action, § 6 
Bvidence, rules of, § 34 
Bxceptions, pleadingi g 26 

Bxeeutors and administrators, action as maintain¬ 
able against for breach of covenant to perform 
by testator personally, g 17 

Fines, coUeetion of by virtue of action at common 
law, g 2 

Foimdation for action, 

Binding agreement or obligatlon, g 10 
Implied agreement, g 11 
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Frand, pleadlng, § SI 
Frlvolous plea, strlking ont, § 26 
General demurrer, several breaches assigned in one 
count, § 32 

General issue, pleading, § 26 
Goveming law, § 6 
History, § 2 

Implied agreement or covenant, 

Aetion supported by, Implied agreement, § 11 
Declaration, setting fortb implied covenants in, 
§ 22 

Improper plea, striking out, § 26 

Installments, covenant as ^ing to recover, § 13 

Issues, 

Plea of non est factam, § 33 
Rules pertaining to, § 33 
Judgment, damages, allowance of, § 36 
Jurisdiction, § 18 
Limitation of actions, 

CJommencement of period of limltatlons, § 16 
Pleading statute, plea of non infregit conven¬ 
tionem, § 29 

Local action, nature as, § 18 

Mortgages, equitable right to require transfer of le- 
gal title arislng out of transaction constituting, 
foundation for action, § 6 
Nature of action, § 1 
Non est factum, 

Issues under plea of, § 33 
Plea of, § 28 

Joinder witb plea of payment, § 26 
Non Infregit conventionem, 

Issues under plea of, § 33 
Plea of, § 29 
Origin, § 2 

Parol modifleation, sealed instrument, covenant aa 
maintalnable in case of, § 12 
Partial performance, action as maintainable in case 
of,§14 
Parties, § 19 

Amendment respecting, § 20 
Persons entitled to sue, § 16 
Persons liable, § 17 

Partnershlp, covenant existing between members, re- 
sort to remedy, § 16 

Payment, plea of, joinder witb plea of non est factum, 
§ 26 

Performance, 

Declaration, allegation of, § 25 
Issues under plea of, § 33 
Maintenance of action as dependent on, § 14 
Parol enlargement of time for, sbowing under 
plea of non infregit conventionem, § 33 
Plea, aUeging failure to perform, § 26 
Special pleading of, § 30 
Personal action, nature of, § 1 
Persons entitled to sue, § 16 
Persons liable, § 17 
Plea, §§ 26-31, pp. 872-875 
Ooncluslons, § 26 
Oonfession and avoidance, § 26 
Praud in obtaining contract, § 31 
Privolous plea, striking out, § 26 
Non est fbetum, § 28 
Non infregit convictionem, § 29 
Performance, special pleading of, § 30 
Responsiveness, § 26 
Sbam plea, striking out, § 26 


Plea—Oontinued, 

Special plea, necessity of, § 27 
Tender of performance, § 30 
Traverse by, § 26 

Plea puis darrein continuance, abandonment of 
former joint plea by, § 26 
Pleading, 

Declaration, generally, ante 
Replication, post 
Requlsites of, § 32 
Subsequent pleadings, § 32 

Privity of contract, necessity of for maintenance of 
action, § 16 
Promise, 

Declaration, averment of, § 22 
Nature of as foundation for action, § 10 
Proviso, pleading of, § 26 
Rejoinder, requisites of, § 32 
Replication, 

Requisites, § 32 

Use of replication de injuria, in plea of leave and 
license to count for breacb of covenant, § 32 
Rei^onsiveness, plea, § 26 
Scope of action, § 1 
Sealed Instruments, 

Modification, averment as to in declaration, § 22 
Necessity of for maintenance of action, § 7 
Parol modldcation or enlargement as affecting 
right to maintain action on, § 12 
Parties to, maintenance of action by, § 16 
Sham pleas, striking out, § 26 

Signed instrument, necessity of for maintenance of 
action, § 7 

Similiter to plea, absence of, effect, § 32 
Special plea, necessity of, § 27 

Specialty, unexeeuted parol agreement attached to, 
action as maintainable on, § 12 
Specific performance, covenant broken, purpose as en- 
forcement of, § 2 

Statute of limitations. Limitation of actions, ante 
Statutory provisions. 

Nature and scope of action, § 4 
Unsealed Instruments, action as maintainable on, 
§9 

Striet performance, necessity of in order to maintain 
action, § 14 

Surplusage, declaration, § 20 

Tenants in common, breacb of mutual covenants of, 
§ 10 

Tender of performance, 

Declaration, averments as to, § 25 
Plea of, § 30 

Time, bringing of action, § 15 
Transitory nature of action, § 18 
Traverse, necessity of, § 26 
Trial, rules pertaining to, § 35 
Unsealed Instruments, 

Action as maintainable on, § 8 
Statutory provisions, § 9 
Action maintained on, § 4 
Variance, rules pertaining to, § 33 
Venue, § 18 

Waiver, performance of part of specialty, covenant as 
maintainable in case of, § 14 
Writ breve de conventione, action as descending from, 
§2 

Written instrument, necessity of for maintenance of 
action, § 7 
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Abandonment, restrictive covenants, 

Acceptance of conveyance free of restrictions as, 
§ 75 

Defense of in action for breach, § 119 

Abolition, implied covenants, § 11 

Aceord and satisfaction, personal covenants, plead- 
ing in discfiarge, § 34 

Account, breach of covenant, recovery in action, § 
114 

Accretions, contract to subdivide, construction, § 28, 
n. 87 ‘ 

Acquiescence, breach of contract, defense of in action, 
§ 119 

Acreage, 

Breach of covenant in shortage, defenses in ac* 
tion, § 118 

Runnlng with the land, § 54 
Warranty, shortage or deflciency in as breach of 
covenant, § 110, p. 970 

Actions, 

Breach of covenant, §§ 114-150, pp. 982-1031 
Acquiescence in other breaches as defense, § 
119 

Actual loss as essentiai to right of action, § 
116 

Admissibillty of evidence, §§ 130-132 
Affidavit of merits attached to plea, § 126 
Allegations as essentiai In pleading, § 125, p. 
992 

Answer, § 126 
Appeal and error, § 140 
Appearance, § 124 

Attorney’s fees as recoverable, § 150, p. 1030 
Burden of proof, § 129 
Cestui que trust as necessary party defend¬ 
ant to action, § 123 
Complaint, § 125, pp. 992-997 
Oonditlons precedent, § 117 
Confession and avoidance, plea, § 126 
Consideration, want or failure of as defense, 
§ 120 

Costs, § 150, pp. 1028-1031 
Damages recoverable, §§ 142-150, pp. 1009- 
1031 

Dedaration, § 125, pp. 992-997 
Defendants, § 123 
Defenses, §§ 118-120 

Acquiescence in other breaches, 5 
Want or failure of consideration, § 120 
Demurrer, § 127 
Direction of verdict, § 135 
Docxunentary evidence, admissibility, § 130 
Estoppel as defense, § 118 
Evidence, 

Admissibility, §§ 130-132 
Burden of proof, § 129 
Damages, § 142, p. 1016 
Presumptions, § 129 
Weight and sufficiency, § 133 
Bviction as condition prec^ent to action for 
breach of covenant agalnst encumbrance, 
§ 117 

Execution, § 139 

Exhaustion of remedies by covenantee as 
condition precedent, § 117 
Expenses of litigation as recoverable, | 150, 
pp. 1028-1031 

Pailure of consideration as defense, § 120 


Actions—Continued, 

Breach of covenant—Continued, 

Findings, § 137 
Fraud as defense, § 118 
Grounds in general, § 116 
Heirs or devisees as entitled to maintaln 
joint action, § 123, n. 39 
Ignorance of law as defense, § 118 
Instructions, § 136 

Intermediate grantee as entitled to maintain, 
§ 117 

Issues, § 128 

Joinder of parties, § 123 

Joint and several Judgment, § 138 

Judgment, § 138 

Judgment as evidence of eviction, § 131 
Jurisdlction, § 121 
Jury questions, § 135 
Law questions, § 135 
Mistake as defense, § 118 
Mutual mistake as precluding recovery on 
warranty, § 116 

Nature and form of remedies, § 114 
Neglect as defense, § 118 
Opening and closing, § 134 
Parties, § 123 

Averments, § 125, p. 993 
Petition, § 125, pp. 992-997 
Plaintiff in action, § 123 
Plea, § 126 

Pleading, §§ 125-128, pp. 992-1000 
Presumptions, § 129 
Process, § 124 
Proof, § 128 

Reformation of deed as prerequisite to ac¬ 
tion, § 117 

Remote grantee, § 117 
Repllcation, § 127 

Rescission as condition precedent to action 
for damages for breach of warranty, $ 
117 

Res gestae, evidence as part, § 130 
Seal, pleading, § 125, p. 993 
Special pleading of matter in confession and 
avoidance, § 126 
Statement, § 125, pp. 992-997 
Subsequent pleadings, § 127 
Time to sue, § 122 

Title to property as affeeted by recovery, § 
141 

Trial, §§ 134H37 
Variance, § 128 
Venue, § 121 
Verdict, § 137 

Void jud^ent of eviction as no ground, § 
116 

Waiver as defense, § 118 
Want of consideration as defense, § 120 
Weight and sufidciency of evidence, § 138 
Demand of performance as prerequisite, § 88 
Notice of breach as prerequisite, § 88 
Personal covenants, parties, § 35 
Voucher of covenantor, § 89 
Actual eviction, 

Quiet enjoyment, breach of covenant for as de¬ 
pendent on, § 108, p. 965 
Warranty, breach of covenant of as requiring, § 
112, p. 977 
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Administrators. Bxecutors and admtnistrators, post 
Admisslons, 

Plea in bar, actions for breach of covenant, S 
126 

Proof of in action for breacb of covenant as not 
essential, § 128 
Adverse claim, 

Notice to covenantor, > 

EfiFect on liablUty, § 92 
Form and sufBeiency, § 91 
Necessity, § 90 

Notice to maintain or defend title, necessity, §§ 
89-92, pp. 946-949 

Warranty, covenant of as Indluding, § 47 
Adterse possession, 

Presumption arislng, from, actions for breach of 
covenant, § 129 

Seizin, breach of covenant, § 96, p. 951 
Warranty, eviction as resulting within covenant 
of warranty, 1112, p. 979 

Affidavit of merlts, action for breach of covenant, de¬ 
fendant as required to attach to plea, $ 126 
Affirmative covenants, 

Hunning with the land, § 69 
Termination, § 74, n. 42 
Agreement, 

Restrictive covenants tennlnated, § 76 
Running with 'the land, covenant as affected, § 61 
Altemative covenants, construction, f 24 
Ambignity, practical construction, § 20 
Amendments, declaration or petition, action for 
breach of covenant, § 125, p. 997 
Answer, actions for breach of covenant, § 126 
Apartment houses, restrlctions as to, § 52 
Appeal and error, breach of covenant, actions, § 140 
Appearance, actions for breach of covenants, § 124 
Apportionment, real covenants, § 82, p. 939 
Appurtenances, 

Seizin, failure of title as breach of covenants, f 
96, p, 953 

Warranty, breach of covenant of as resuit of 
failure of title, § 110, p. 970 
Area, general warranty, covenant of as referring to, 

§ 48 

Ashes, covenant for removal, construction, § 28, n. 88 
Assessments, 

Sncumbrances, 

Breach of covenant against as resuit of un- 
paid assessments, § 106 
Lien or charge for as covenant against en- 
cumbrance, § 44 

Warranty, breach of covenant as resuit of 
liability,- § 110, p. 972 

Assignee, 

Action of covenant, maintenance by assignee of 
covenantee, § 35 

Liability on covenants of assignor, § 36 
Real covenants, ^enforcement, § 82, pp. 938-941 
Asslgnment, release of covenantor, § 34 
Assigns, 

Orantor covenanting for, personal liability, § 26 
Running with the land, covenant for assigns, $ 
60 

Assumpsit, breach of covenant, recovery in action, § 
114 

Assumption of indebtedness, breach of purchaser^s 
covenant, damages recoverable, { 142, p, 1010 


Assumption of liens, construction of covenants, § 28, 
n. 87 

Assumption of risk, title, grantee in conveyance § 
37 

Attachment, encumbrances, existence of attachment 
on land as breach of covenant against, § 99 
Attomey and dient, liability of grantor on cove¬ 
nants in deed executed by, § 88 
Attorney’s fees, 

Aetiofis for breach of covenant, § 160, p. 1030 
Damages for breach of covenant against encum- 
brances as including, § 145, p. 1020 
Attomment, constructive eviction when covenantee 
submlts, § 112, p. 979 
Auxiliary covenants, 

Gollateral covenant distinguished, § 23 
Deflned, § 23 

Bankrui^tcy, personal covenant by assignee in, $ 22 
Bargain, implied covenant as arising from use, § 12 
Basement, covenant to prevent percolating water 
Uability, § 28, n. 87 

Beneflciarles, real covenants, enforcement, § 80 
Beneflts, 

Dlminution of damages, breach of covenant, § 
142, p. 1012 

Running with the land, covenants conferring, §. 
62 

Boundary fenee, agreement to maintain, express cove- 
I nant, § 4 

Breach. Perfonnance or breach, post 
Bridges, agreement to maintain, ea 5 )ress covenant 
resulting, § 4 
Building line, 

Implied covenant, § 11, n. 10 
Recorded piat establishing, § 19 
Building regulations, quiet enjoyment, violation of 
regulations as breach of covenant, § 108, p. 067 
Building restrlctions, § 51 

Oonsideration, mutual covenant between owners 
as sufficient to support action for breach, § 
120 

Warranty, existence of restrlctions as breach of 
covenant, § 110, p. 975 

Bulk sale, land, implied covenant as to quantity, § 
16 

Burden of proof, actions for breach of covenant, § 
129 

Burdens, running with the land, covenants imposing, 
§69 

Capias ad satisfaciendum, breach of covenant, Issu- 
aneq on judgment, § 139 

Cestui que trust, breajch of covenant, party defendant 
to action, § 123 

Changed conditions, covenant as tennlnated by, § 
76 

Charges, running with the land, covenants creating, 
§73 

Choses in action, encumbrances, covenants against 
as running with the land, § 65 
Classiflcation, § 1 
CoUateral covenants, 

Auxiliary covenant distinguished, § 28 
Deflned, § 28 
LiabUity, § 23 

Running with the land, § 66 
Colored persona Negroes, post 
Common law, 

Actions on covenants, peisons entitled to brlng, 
§85 
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Common law—CJontlnued, 

Implied covenants not favored by, § 9 
Real covenant, warranty as, § 47 
Runnlng wlth tbe land, test of covenant, § 64 
CJommunity driveway, warranty, easement in as 
breach of covenant, § 110, p. 976 
Oomplaint, actions for breacb, § 125, pp. 992-997 
Concurrent covenants, conditions precedent to ac¬ 
tions for breach, § 117 
Oondition, 

Distinguished, § 1 

Implied covenant as resulting from, § 18 
Conditions pi-ecedent, actions for breach, § 117 
Pleading performance, § 126, p. 993 
Confession and avoidance, actions for breach of 
covenant, 

Plea, § 126 
Replication, § 127 
Conflict of laws, 

Breach of covenant, damages, § 142, p. 1010 
Construction of covenants, § 21 
Covenants running with the land, § 65 
Bamages, breach of covenant, § 142, p. 1010 
Limitation of actions for breach of covenants» § 
122 

Real covenants, remedies on, § 115 
Remedies, real covenants, § 115 
Consequential damages, breach of covenant, pleading 
of as essential to recovery in actlon for breach, 
§ 125, p. 997 
Consideration, 

Breach of covenant against encumbrances, meas- 
ure of damages as, § 145, p. 1019 
Breach of covenant of warranty, measure of 
damages, § 148, p. 1024 

Building restrictions, mutua! covenant as suffi¬ 
cient consideration to support action for 
breach, § 120 

Burden of proof as to, actions for breach of 
covenant, § 129 

Defense of want or failure, actions for breach 
of covenant, § 120 

Fraud in as defense to action for breach of con- 
tract, § 120 

Further assurance, covenant, § 46 
Independent covenants, § 25 
Love and affection as sufficient consideration 
for covenant, § 120 

Measure of damages for breach of covenant 
of right to eonvey, S 144 
Necessity, § 1 

Presumption as to, actions for breach of cove¬ 
nant, § 129 

Statement as to, actions for breach of covenant, 
§ 125, p. 993 

Value of as measure of damages for breach 
of covenant of seizin, § 143 
■Want of as defense to action for breach of 
covenant, § 120 

Construction, §§ 20-36, pp. 896-907 
Alternative covenants, § 24 
Covenants ruiming with the land, law gov^ning, 
§55 

Dependent covenants, § 25 
Disjunctive covenants, § 24 
Encumbrances, covenant against, § 42 
Exceptions in covenant, § 29 
General rules, § 20 


Construction—Continued, 

Goveming law, § 21 

Implied covenants, statutory provlsions, § 10 
Independent covenants, § 25 
Intent as goveming, § 20 
Joint or several covenants, § 27 
. Limitations, § 29 

Ordinary language, reading in, § 20 

Personal covenant, § 22 

Practlcal construction, § 20 

Real covenant, § 22 

Restrictions, § 29 

Restrictive covenants, § 32 

Rules, § 20 

Subject matter, determination, § 28 
Technlcal sense, § 20 
Constructive eviction, 

Attomment, submlssion to by covenantee, § 112, 
p. 979 

Encumbrances, breach of covenant against, § 98, 
p. 956 

Foreclosiire of mortgage or other lien as, § 112, 
p. 982 

Limitations in doctrine, § 112, p. 978 
Purchase of outstanding title by covenantee as 
amounting to within covenant of warranty, 
§ 112, p. 979 

Quiet enjoyment, breach of covenant for as re¬ 
sulting, § 108, p. 964 

Warranty, breach of covenant as resulting, § 
110, p. 968; § 112, p. 977 

Constructive notice, defect of title, grantee^s right 
to claim benefit of covenant as affected by, § 
38, n. 63 

Contingency, warranty, breach of covenant of be- 
canse title depended on contingency, § 110, p. 
969 

Contingent damages, breach of covenant, § 142, p. 

1009 

Convey, 

Covenant of right, § 41 
Implied covenant as arising from use, § 12 
Personal covenant of right, § 22 
Seizin, covenant of as equlvalent to covenant 
of right to convey, § 40 
Conveyances. Deeds, post 

Coparcener, liability on covenants made by, § 36 
Costs, actions for breach of covenant, § 150, pp. 1028- 
1031 

Counsel fees. Attorney*s fees, ante 
Covenantor, construction against, § 20 
Creditors, warranty, enforcement of rlghts of debt- 
ors, § 80 

Customs and usages, 

Fences, covenant running with land, § 69 
Title, § 37 
Damages, 

Assumption of indebtedness, breach of purchas- 
er*s covenant, § 142, p. 1010 
Breach of covenant, §§ 142-150, pp. 1009-1031 
Burden of proof as to, § 129 
Costs as Induded, § 150, pp. 1028-1031 
Diminutlon in amount of benefits recelved 
by grantee, § 142, p. 1012 
Encumbrances, § 145, pp. 1019-1023 
Enhanced value of premises as taken into 
consideration, § 142, p. 1014 


1227 



INDEX TO CX)VBNANTS 


Damages—Oontinued, 

Breach of covenant—CJontlnued, 

Evidence, § 142, p. 1016 

Weight and sufficlency, § 133 
Expenses of litigation as inclnded, § 150, pp. 
1028-1031 

Flndings as to, § 137 
Further assurance, § 147 
Goveming law, § 142, p. 1010 
Improvements as taken into consideration, § 
142, p. 1014 

Independent covenants in, $ 25 
Interest as induded in, § 149 
Hitlgation of as resuit of grantor’s subse- 
Quent acquisition of title, § 142, p. 1014 
Moving expenses as induded, § 145, p. 1022, 
n.79 

Mutual covenants, § 25 

Pleading in action to recover, § 126, p. 996 
Quiet enjoyment, § 142, p. 1011; § 146 
Recovery of as requirlng rdease from cove¬ 
nant, § 141 

Remedy by action at law, § 114 
Rents and profits as considered in mitiga- 
tion of damages, § 142, p. 1015 
Right to convey, § 144 
Seizin, § 143 

Simple interest only as recoverable, § 149 
Taxes paid as induded, § 142, p. 1015 
Temporary deprivation of possession, § 142, 
p. 1013 

Title covenant, § 142, p. 1010 
Warranty, $ 142, p. 1011; § 148,‘pp. 1024- 
1027 

Nomtnal damages, post 
NonfulfiUment of covenant, § 94 
Special damages, post 

Unsuccessful attack on title by tbird person, § 
111 

Death, deteimination of covenantor*s liability by 
deatb of covenantee, § 33 
Dd)t, 

Breacb of covenant, recovery in action, § 114 
Covenant of warranty as, § 47 
Deceased eovenantor, judgment in action agalnst ad¬ 
ministrator, widow and heirs of eovenantor for 
breacb of covenant, § 138 

Decedents’ estates, personal liability of covenants 
of warranty, exeeutors or administrators, § 26 
Dedaration, actions for breacb of covenan^ § 125, 
pp. 992-997 
Deeds, 

Oonstruction of covenants, § 20, n, 96 
Covenants in, elassiflcation, § 1 
Express covenant created by, § 4 
Furtber assurance, covenant for as relating to 
interest conveyed by, § 46 
Personal covenant in, binding effect, § 4 
Persons bound on covenants, § 86 
Real covenants, conveyance by deed as trans¬ 
fer of covenant, § 83 

Remedy on deed containing covenants inter 
partes, § 114 

Restrictive covenants, § 32 
Several covenants, eonstruetion, § 32 
Tenants in common, liability on covenants made 
by,§36 

Trustee, personal liabiUty on warranty dause 
in, §26 


Deeds—Continued, 

Warranty, admissibility in action for breadi, § 
130 

Deeds of trust, warranty, breacb of covenant as re¬ 
suit of eviction under, § 110, p. 972 
Default judgment, eovenantor as not concluded by if 
covenantee refuses to permit bim to defend, § 92 
Defect of title, 

Knowledge, grantee*s ri^t to claim benefit of 
covenant as afPected by, § 38 
Quiet enjoyment, covenant for as assurance 
against consequences, § 45 
Defenses, actions for breacb, §§ 118-120 
Definiteness, validity as requiring, § 1 
Definitions, § 1 

Altemative covenants, § 24 
Auxiliary covenants, § 23 
Collateral covenants, § 23 
Constructive eviction, § 112, p. 978 
Dependent covenants, § 25 
Disjunctive covenants, § 24 
Bncumbrance, § 42 
I Independent. covenants, § 25 
j Paramount title, § 111 
, Personal covenants, § 22 
Quiet enjoyment, covenant, § 45 
' Real covenants, § 22 
I Running witb tbe land, covenants, § 54 
Seizin, § 40 
Several covenants, § 27 
Spedal warranty, § 49 
Warranty, § 47 

Dellvery, express covenants, necessity, § 7 
Demand, performance, 

Action for breacb of covenant as requiring, § 88 
AUegation of in action for breacb of covenant, § 
125, p. 994 

Demurrer, actions for breacb of covenant, § 127 
Dependent covenants, 

Defined, § 25 

Independent covenants distinguisbed, § 25 
Depredation, damages for breacb of covenant inclnd- 
ing, § 142, p. 1015 
Description, 

Good rigbt to convey, tecbnical error in as breach 
of covenant, § 97 

Implied covenant as resulting, § 16 
Seizin, incorrect description of land conveyed as 
breacb of covenant, § 96, p. 951 
Devisees, 

Breacb of covenant, joint action, § 123, n. 39 
Covenants running witb tbe land, enforcement, § 
85 

Liability on covenants made by exeeutor, § 36 
Real covenants, enforcement, § 85 
Direction of verdict, actions for breacb of covenant, 
§ 135 
Disebarge, 

Beconveyance witb similar covenants, § 79 
Running witb tbe land, §§ 75-79, pp. 933-937 
Disjunctive covenants, eonstruetion, § 24 
Dispossession, warranty, breacb of covenant of as re¬ 
quiring, § 112, p. 978 
Distinctions, § 1 

Collateral and auxiliary covenants, § 23 
Dependent and independent covenants, § 25 
Licenses and covenants running witb tbe land, § 
54 

Real and personal covenants, § 22 
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Distinctions—Oontinued, 

Seizin and quiet enjoyment, § 40 
Warranty and quiet enjoyment, § 45 
Warranty and seizin, § 40 

Disturbance, quiet enjoyment, covenant for as cove- 
nant agalnst, § 45 
Division fenee, 

Grantee covenanting perpetually jto maintain, lia- 
billty after parting witb title, § 86 
Running with the land, § 69 
Divlsibility, covenants running with the land, § 82, p. 
939 

Documentary evidence, action for breach of covenant, 
admissibility, § 130 
Dower, 

Encumbrances, 

Existence of inchoate right of dower as 
breach, § 100 

Existence of right of as ground for nominal 
damages only, § 145, p. 1021 
Quiet enjoyment, assignment of dower as breach 
of covenant, § 108, p. 967 
Running with the land, covenant of warranty in 
deed from husband in which wife signed to 
release dower, § 58 

Seizin, breach of covenant by existence of right, 
§ 96, p. 952 

Warranty, breach of covenant as resuit of evic- 
tion under paramount right of dower, § 110, 
p. 974 

Drainage diteh, covenants for construction and matn- 
tenance, llability, § 28, n. 87 
Buration, 

Personal covenants, § 33 
Real covenants, § 74 

Duress, quiet enjoyment, breach of covenant as re¬ 
suit, § 108, p. 966 
Easements, 

Adverse possession, presumption arising from in 
action for breach, § 129 
Distinguished, § 1 
Encumbrances, 

Existence of as breach, § 43 
Existence of easement as breach, § 101 
Eviction, exercise of easement as eviction with- 
in covenant of warranty, § 112, p. 980 
General warranty, covenant of as including, § 
48, n. 85 

Knowledge, breach of covenant by existence of 
eiicumbrance, § 39 

Quiet enjoyment, existence of as breach of cove¬ 
nant, § 108, p. 967 

Running with the land, covenants creating, § 73 
Seizin, covenant of as broken by existence of 
easement, § 96, p. 952 
Warranty, 

Breach of covenant of as resuit of ease¬ 
ments, § 110, p. 974 

Exercise of easement as breach of covenant 
of, § 112, p. 980 

Ejectment, 

Attomey’s fees incurred by purchaser in bring- 
ing, recovery in action for breach of cove¬ 
nant of seizin, § 150, p. 1031, n. 93 
Judgment against grantee as binding against 
covenantor, as respects breach of covenant, 
8 132 

Warranty, judgment of ejectment as eviction 
within covenant of, § 112, p. 981 


Election of remedies, breach of covenant, § 114 
Electric light rights of way, warranty, existence of 
right of way as breach of covenant, § 110, p. 
975 

Embargo laws, unexercised right of seizure under as 
breach of covenant against encumbrances, § 98, 
p. 955, n. 23 

Eminent domain, warranty, exercise of right as 
breach of covenant, § 110, p. 975 
Encroachment, breach of covenants in deed as resuit, 
§95 , 

Encumbrances, § 42 

Adverse claim, existence of as breach, § 98, p. 
954 

Assumption of by covenantee, showing, § 98, p. 
956 

Attachment on land, existence of as breach, § 99 
Breach of covenant against, § 42 
Burden of proof, § 129 
Construction of covenant against, § 42 
Damages for breach, § 145, pp. 1019-1023 
Permanent encumbrances, § 145, p. 1022 
Demurrer in action for breach, § 127 
Description of paramount claim, pleading as re- 
quired to contain an action for breach, § 125, 
p. 995 

Dower, existence of inchoate right of dower as 
breach, § 100 

Easements, existence of as breach, §§ 43, 101 
Eviction, 

Breach as requiring actual eviction, § 98, p. 
956 

Breach of covenant of warranty as resulting 
from, § 110, p. 971 

Oondition precedent to action for breach, § 
117 

Pleading of in action for breach, § 125, p. 
995 

Extent of covenant against, § 42 
Grantee’s covenant to pay as running with the 
land, § 69 

Heirs as entitled to action for breach, § 85, n. 50 
Highways, existence of as breach, § 101 
Implied covenant against, 

Construction, § 42, n. 26 
Particular words resulting in, § 13 
Improvement bonds, existence of at time of con- 
veyance as breach, § 106, n. 15 
Independent nature of covenants, § 25, n. 51 
Judgments, existence of outstanding judgments 
against grantor as breach, § 102 
Jury questions, actions for breach, § 135 
Bmowledge, recovery for breach as prevented by, 

§ 39 

Leases, breach by valid outstanding lease, § 103 
Liens, existence of lien on land as breach, § 104 
Measure of damages for breach, § 145, p. 1019 
Mortgage, breach as resulting from valid out¬ 
standing mortgage, § 105 
Nominal damages for breach, § 145, p. 1020 
Parol assumption of by covenantee, § 98, p. 956 
Parol license to enter on land for specific pur- 
pose as breach, § 101 
Party wall agreements, 

Damages recoverable for breach as i*esult of, 

§ 145, p. 1023 

Existence of as breach, § 101, n. 53 
Performance or breach, §§ 98-107, pp. 954-963 
Personal covenants, §§ 22, 42 
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Bncuinbraiices—Oontinued, 

Potential liens, warranty against as Induding, § 
104, n. 82 

Private ways, existence of riglit of way as breaeh, 
§ 101 

Qniet enjoyment, eovenant against as limlted by 
covenant against encumbrances, § 32, n. 13 
Rallroad rlght of way, exlstence of as breaeh, § 
101 

Recovery on covenant ngainst, dlvestitnre of 
title as resuit of, § 141 

Redemption, breaeh by existence of statutory 
rlght of redemption, § 105 
Removal of encumbrance, condition precedent to 
action for breaeh, § 117 

Resale of propeity as defense to action for 
breaeh, § 98, p. 956, n. 19 
Restrictions as to use of property as breaeh, S 
107 

Rlght of way, existence of outstanding water 
rights as breaeh, § 101 
Running with the land, § 65 

Grantee’s covenant to pay, § 69 
Selzin, 

Covenant as broken by existence of encum¬ 
brance, § 96, p. 952 

Covenant as covenant against encumbrances, 
I 40 

Spedal assessments, breaeh as resuit of unpald 
assessments, § 106 

Special covenant against, exceptlon resulting, § 
32 

Siiecial pleading of breaeh In action for breaeh, $ 
125, p. 905 

Tax title, breaeh of covenant as resuit of out¬ 
standing tax deed, § 106 
Taxes, breaeh as resuit of unpald taxes, S 106 
Taxes and assessments, lien or charge for as en¬ 
cumbrance within covenant against, | 44 
Telephone lines, presence of on land sold as 
breaeh, § 39, n. 82 

Unexplred lease as respects measure of damages 
for breaeh, § 145, p. 1021 
Warranty, 

Breaeh of covenant as resulting from, § 110, 
p. 971 

Covenant against dlstinguished, § 42 
Enforcement, real covenants, jmrsons entitled, §§ 
80-85, pp. 937-043 

Bnhanced value, breaeh of covenant of selzin, dam¬ 
ages as Including, § 143 

Bqultable owner, liability for breaeh of covenant in 
deed exeeuted by holder of legal title, § 86 
Bqultable rellef, breaeh of covenant, § 114 
Equitable title, existence of as breaeh of covenant in 
deed conveying legal title, § 95 
Equity, 

Personal covenants, enforceability, § 36 
Running with the land, enforceable in equity, $ 
54 

Bscrow, dellvery of deed in, liability by reason of 
covenant in deed, § 7, n. 60 
Estate, 

Purther assurance, covenant applying to, § 46 
General warranty, covenant as not extending to 
land induded by, § 48 

General warranty, covenant extending to, § 48 
Merger into single ownership, termlnation of 
covenants as resuit, 8 78 


Estate—Oontinued, 

Running with the land, covenants relating to, § 67 
Warranty, covenant of as covenant to defend, § 
47 

Estate conveyed, limitation of covenant to, § 31 
Estoppel, 

Breaeh of covenant, defense in action, | 118 
Grantee, acceptance of deed containing agree- 
ments or covenants to be performed by, § 8 
Personal covenants, assertlon of, § 36, n. 47 
Eviction, 

Averment, pleading in action for breaeh of cove¬ 
nant of warranty, § 125, p. 994 
Breaeh of warranty of title, sufflciency, § 112 p 
978 

Condition precedent to action on covenant of ti¬ 
tle, § 95 

Costs in unsuccessful attempt to resist, recovery 
of in action for breaeh of covenant, | 160 
p. 1029 

Dower, breaeh of covenant of warranty as re¬ 
suit of eviction under paramount rlght of 
dower, § 110, p. 974 

Easements, exercise of as eviction within cove¬ 
nant of warranty, § 112, p. 980 
Encumbrances, 

Breaeh of eovenant against as requirlng ac- 
tual eviction, § 98, p. 956 
Condition precedent to action for breaeh of 
covenant against, § 117 

Praud or collusion in respect to, recovery for 
breaeh of covenant of warranty as affected 
by, § 110, p. 971 

Good right to convey, breaeh of as requiring, 8 
97 

Judgment as evidence of, admissibllity in action 
on covenant, § 131 

Mutual mistahe, breaeh of covenant of warranty 
as resuit of, § 110, p. 969 
Paramount title or right, 

Breaeh of covenant of warranty as requiring, 
§ 111 

Jud^ent as evidence of in action for breaeh 
of covenant, § 132 

Purchase of outstanding paramount title by 
covenEmtee as constituting, § 112, p. 979 
Qulet enjoyment, 

Breaeh of covenant for as requiring, § 108, 
p. 964 

Covenant for as agreement not to evict, § 46 
Distinction in respect of as between cove¬ 
nant for qulet enjoyment and against 
encumbrances, § 42 

Revestlng of estate in covenantor as terminating 
warranty against, § 78 

Seizin, breaeh of covenant as dependent on, § 96, 
p. 953 
Warranty, 

Breaeh of covenant as requiring, $ 110, p. 968; 

§ 112, pp. 976-982 

Praud or collusion in respect to as defeat- 
ing right to recover for breaeh of cove¬ 
nant, § 110, p. 971 

Evidence, 

Actions for breaeh of covenant, 

Admissibllity, §§ 130-132 
Damages, § 142, p. 1016; § 145, p. 1020 
Weight and sufflciency, § 133 
Exceptiems, construction, § 29 
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Bxchange of land, Implied covenant of tltle, § 9 
Excuse, title covenants, breach, § 95 
Execution, 

Breach of covenant, recovery, § 139 
Covenants ninning with the land, transfer at sale 
under execution, § 83 
Express covenants, necessity, § 7 
Executors and administrators, 

Breach of covenant, judgment in action against 
administrator for, § 138 

Devisees as bound by covenants made by, § 36 
Grantor covenanting for, personal liability, § 26 
Executory agreement, implied warranty of title, § 9 
Exhaustion of remedies, condition precedent to action 
for breach of covenant, § 117 
Existing title, special warranty referring to, § 49 
Expenses of litigation, actions for breach of covenant, 
recovery, § 150, pp, 1028-1031 
Express contract, species, § 1 
Express covenants, §§ 2-8, pp. 885-888 

Acceptance of deed containing covenant on part 
of grantee, § 8 
Olassificatlon, § 1 
Delivery, necessity, § 7 
Execution necessity, § 7 
Formal requisites, § 4 

Grantee, acceptance of deed containing cove¬ 
nants, § 8 
Implied covenants, 

ControUed by, § 32 
Distlnguished, § 2 
Instrument containing,. {14 
Parties, § 3 
Bequisites, § 2 
Seal, necessity, § 7 
Statutory forms, § 5 
Writing, necessity, § 4 
Fact questions, actions for breach, § 135 
Fee simple, covenant of title in as covenant of selzin, 
§ 40, n. 86 
Fences, 

Bunning with the land, real covenants as to, § 69 
Seizin, failure of title to as breach of covenant, 
§ 96, p. 953 

Fiduciaries, personal liability on covenant, $ 26 

Findings, actions for breach, $ 137 

Fixtures, 

Seizin, failure of title to as breach, § 96, p. 953 
Warranty, removal of fixtures by tenant as 
breach, § 110, p. 974 
Flats, restrictions as to, § 52 

Flooding lands, warranty, eviction as resulting within 
covenant of warranty, § 112, p. 980 
Foreclosure, 

Covenants running with the land, transfer as re¬ 
suit of sale, § 83 

Enowledge of defective title by purchaser at, 
effect as respects right to rely on covenant, f 
38, n. 63 

Personal covenants, enforcement of by purchase 
at foreclosure sale, § 35 

Termination of restrictions as resuit of, § 75, n. 
61 

Warranty, mortgage or lien as constructive evie- 
tion within breach of covenant of warranty, 
§ 112, p. 982 

Formal requisites, express covenants, § 4 


Former grantee, real covenants, enforcement of, | 
82, p. 939 
Praud, 

Consideration, defense of in action for breach ol 
contract, § 120 

Defense, actions for breach of contract, § 118 
Fraudulent representations, damages recoverable in 
case of eviction by better title, § 142, p. 1013 
Further assurance, 

Covenant in lieu of covenant of warranty, § 37 
Damages for breach, § 147 
Nominal damages for breach, § 147 
Operation and effect, § 46 

Qulet enjoyment, covenant for as distinguished, 
§45 

Bunning with the land, § 67 
Statutory provlsions, § 46 
Technical words as not required, § 46 
Title, covenant for as relating to, § 46 
United States, covenant for in respect to title ob- 
tained from, § 46 

Warranty, covenant of distinguished, § 46 
Garbage removal, covenant to pay for, snow and 
leaves on and about sidewalk as included within, 
§ 28, n. 88 

Gas, running with the land, covenant to fumish, § 73 
General ad damnum, general damages as recoverable 
under in action for breach, § 125, p. 996 
General covenants, 

Limitation to premises conveyed, § 30 
Limitations, estate conveyed, § 31 
Bestrictlve covenants as limiting, § 32 
General issue, evidence admissible under, actions for 
breach, § 128 
General warranty, 

Obligation, § 48 

Operation and effect of covenant of, § 48 
Good right to convey, § 41 

Burden of proof as to title, actiions for breach, § 
129 

Eviction, pleading of in action for breach, § 126, 
p. 995 

Hlghways, existence of as breach, § 97 
Negativing language of covenant, pleading in 
action for breach, § 125, p. 995 
Performance or breach, § 97 
Seizin, covenants of as synonymous, § 40, n. 96; 
§41 

Goveming law, 

Breach of covenant, measure of damages, § 142, 

p. 1010 

Construction, § 21 

Covenants ruzming with the land, § 55 
Damages, breach, § 142, p. 1010 
Limitation of actions for breach, § 122 
Beal covenants on, remedies on, § 115 
Bemedies, real covenants, § 115 
Grant, implied covenant as arlslng from use of word, 

§ 12 
Grantee, 

Deed containing covenant, acceptance, § 8 
Beal covenants, enforcement, § 82, pp. 938-941 
Grantor, 

Exceptlons construed strictly against, § 29 
Personal liability on covenants, § 26 
Bestrletions constnied strictly against, § 29 
Guardian, personal liability on covenants, § 26 
Harmless error, breach of covenant, reversal of judg¬ 
ment in action, § 140 
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Heirs, 

Breach of covenant, 

Joint action, § 123, n. 39 
Judgment In action against, S 138 
Oovenants running with the land, enforcement, 

§ 85 

Grantor covenanting, personal liability, § 26 
Personal covenants, descent, § 35, n. 31 
Real covenants, enforcement, § 85 
Running with the land, covenant for heirs, § 60 

Highways, 

Conveyance of land bonnded by, implied cove¬ 
nant as to existence of highway, § 16 
Bneumbrances, existence of highway as breach 
of covenant against, § 101 
Good right to convey, existence of over land 
conveyed as breach of covenant, | 97 
Seizin, existence of as breach, § 96, p. 963 
Warranty, existence of as breach of covenant 
of warranty, § 110, pp. 974, 975 
Holdover tenancy, encumbrances, breach of covenant 
against as resulting from, § 103, n. 78 
Hopeless contest, breach of warranty, maintenance of 
action for as requiring resisting or maklng hope¬ 
less contest, § 112, p. 978, n. 61 
Husband and wife, 

Breach of covenants, joinder of wife In action 
for breach, § 123 

Joint covenants by, presumptlons as to, § 27 
Running with the land, covenant of warranty 
in deed from husband In which wife signed 
to release dower interest, § 58 
Immediate warrantor, vouching in as impairing clatm 
against original warrantor, § 92 
Immovable property, general warranty, obligation, 
§ 48 

Implied covenants, §§ 9-19, pp. 888-896 
Abolition, § 11 
Olassification, § 1 
Conditions construed as, § 18 
Description of premises as resulting in, § 16 
Elements, § 9 

Encumbrances, construction of covenant against, 
§ 42 

Express covenants, 

Controlling, § 32 
Distinguished, § 2 
Language, § 14 
Negative covenants, § 17 
Particular words resulting in, § 13 
Presumed intention as basis, § 9 
Provisos, construction, § 18 
Quantity, § 16 
Recltals resulting in, § 15 
Reservations in deed construed as, § 17 
Restrictions on use of property, § 19 
Statutory provisions, § 10 

Subdivlsion of lots, determlnation of existence of 
covenant against, § 19, n. 78 
Title, § 37 

Ese of property, restrictions on, § 19 
Words of conveyance, § 12 
ImposslbUity of performance, 

Dlscharge of personal covenant by, § 34 
Nonperformance as excused by, § 87 
Improvement bonds, encumbrances, existence of as 
bieach of covenant against, § 106, n. 15 


Improvements, 

Breach of covenant, 

Consideration of In assesslng damages, § 142, 
p. 1014 

Seizin, damages recoverable for, § 143 
Damages recoverable for in respect to breach 
of covenant resulting in partial loss of es- 
tate, § 142, p. 1012 
Restrictions as to, § 51 

Running with the land, covenants permitting re- 
moval of, § 62, n. 76 

Incorporeal heredltaments, covenants running with 
the land, § 67 
Incorporeal rlghts, 

Damages including injury to in case of eviction 
constltuting breach, § 142, p. 1012 
General warranty, covenant of as including, § 
48, n. 85 

Indefeasible estate in fee simple, covenant of seizin, 

§ 40, n. 86 

Indefeasible title, seizin, covenant of title as re¬ 
quiring, § 40 

Indemnity, encumbrances, covenant against as con- 
tract of, § 42 

Indemnity bonds, warranty, defense in action for 
breach, § 110, p. 969 
Independent covenants, 

Defined, § 25 

Dependent covenants distinguished, § 25 
Operation and effect, § 32 
Restrictions, § 32 

Inevitable accident, nonperformance as excused by, 
§87 
Infants, 

Plea of infancy in action of covenant, nolle prose¬ 
qui against infant with judgment against 
other defendants, § 138 

Title covenants, breach of as not resulting until 
disaflanning deed, § 95 

Inheritance, conveyance with warranty of interest 
expected to be inherited, § 3 
Instructions, actlons for breach, § 136 
Intent, 

Construction in accordance with, § 20 
Quiet enjoyment, covenant for as dependent on 
[ intention, § 45 
; Running with the land, § 54 
j Question of Intent as determining nature of 
covenant, § 56 

Subject matter, determlnation of controUed by, 
§28 

Interest, breach of covenant, damages as including, 
§ 149 

Intermediate grantee, breach of covenant, recovery, 
§ 117 

Interpleader, actions for breach, judgment, § 138 
Intervention, enforcement of covenant, action In- 
volving, § 35 

Issues, actions for breach, § 128 
Joinder of parties, actions for breach, § 123 
Joint and several judgment. actions for breach, § 138 
Joint or several covenants, liability, § 27 
Joint tenajqcy, running with the land, implied war^ 
ranty on partition, § 68 

Joint -tort-feasors, breach, rule as not appUcable 
to, § 138 

Joint vendor, personal liability, § 27 
Judgment or decree, 

Actions for breach, § 138 
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Judgment or decree—Oontinued, 

Encumbrances, existence of outstanding jndg- 
ment against grantor as breach, § 102 
Eviction, 

Admissibility as evidence In actlon for 
breach, § 131 

Conclusiveness in action for breach, § 132 
Paramount title or right, admissibility as evi¬ 
dence in action for breach, § 132 
Warranty, eviction as resuit of adverse judgment 
within covenant of warranty, § 112, p. 981 
Judicial sales, covenants running wlth the land, 
transfer, § 83 

Jurisdiction, actions for breach, § 121 
Jury questions, action for breach, § 135 
Knowledge, 

Oovenantor, lack of knowledge of existing en- 
cumbrance as affecting liability on covenant, 
§39 

Defects of title, grantee’s right to claim benefit 
of covenant as afPected by, § 38 
Encumbrances, recovery for breach as affected 
by, § 39 

Land. Running with the land, post 
Landlord and tenant, 

Real covenants, tenanfs right to enforce, § 82, 
p. 939, n. 17 

Warranty, breach as resuit of acts of tenant, § 
110, p. 974 

Law, 

Covenants In, classification, § 1 
Implied covenant inferred or imputed in, § 2 
Law of land, actual eviction as necessary for breach 
of warranty, § 112, p, 978, n. 49 
Law questions, actions for breach, § 135 
Leases, 

Encumbrances, 

Breach by valid outstanding lease, § 103 
Unexpired lease as encumbrance as respects 
measure of damages for breach, § 146, 

p. 1021 

Knowledge, breach of agreement or covenant 
to deliver possesslon as affected by, § 39 
Quiet enjoyment, existence of as breach, § 108, 
p.966 

Running with the land, § 54 
Warranty, breach as resuit of eviction by reason 
of unexpired lease, § 110, p, 974 
Leaves, garbage removal, covenant for as including, 
§ 28, n. 88 

Legal process, warranty, deprivation or yielding of 
possession by virtue of legaJ process as breach, 
§ 112, p. 980 

Lex loci, construction govemed by, § 21 
lacenses, real property, covenants running with the 
land distinguished, § 54 
Llens, 

Assumption, construction of covenants, § 28, n. 
87 ‘ 

Encumbrances, existence of lien on land as 
breach, § 104 

Nominal damages, § 145, p. 1021 
Knowledge, recovery for breach as affected by, § 
39 

Running with the land, covenants creating, § 73 
Taxes and assessments, existence of as breach 
of covenant against encumbrances, § 44 
Warranty, 

Breach as resulting from, § 110, p. 971 
210.J.S.-78 


Liens—Oontinued, 

W arr anty—Oontinued, 

Eoreclosure of lien as constructive evictioi 
within covenant of warranty, § 112, p 
982 

Life estates, personal covenant in respect to war 
ranty, § 22 

Life tenants, remaindermen as bound by covenantfi 
in deed of settlement between, § 36 
Limitation of actions, 

Breach of covenant, § 122 

Protection of covenantee*s title by statute of 
limitations, nominal damages for breach of 
covenant as recoverable, § 143 
Limitations, 

Construction, § 29 
Estate conveyed, § 31 
General warranty, §§ 30, 31 
Implied covenants, § 32 
Other covenants, § 32 
Premises conveyed, § 30 
Special warranty, § 49 

Limited covenant, preceding general covenant as re- 
stricted by, § 32 

Limited estate, valid covenant by person owning, § 3 
Love and affection, consideration for covenant or 
promise, § 120 

Lump sum, land sold in bulk, Implied covenant as to 
quantity as not resulting, § 16 
Measure of damages, breach of covenant, § 142, p. 
1009 

Encumbrances, § 145, p. 1019 
Seizin, § 143 

Title covenants, § 142, p. 1010 
Warranty, § 148, p. 1024 

Merger, termination as resuit of merger of estates 
into single ownership, § 78 

Metes and bounds, implied covenant of quantity 
as resulting from sale by, § 16 
Mistake, defense, actions for breach of contract, § 
118 

Mitigation of damages, breach of covenant, grantor’s 
subsequent acquisition of title, § 142, p. 1014 
Mortgages, 

Encumbrances, 

Covenant against as breached by valid out¬ 
standing mortgage on premises convey¬ 
ed, § 105 

Existence of as ground for nominal damages 
only, § 145, p. 1021 

iBD^Ued covenant of seizin in, § 13, n. 20, 22, 24 
Quiet enjoyment, existence of as breach, § 108, 
p. 966 

Seizin, covenant of seizin as broken by existence 
of mortgage, § 96, p. 952 
Warranty, 

Breach of covenant of as resuit of eviction 
under, § 110, p, 972 

Eoreclosure of as constructive eviction re¬ 
sulting in breach of covenant, § 112, p. 
982 

Moving expenses, damages for breach of covenant 
against encumbrances as including, § 145, p. 
1022, n. 70 
Mutual covenants, 

Breach, failure of either party to perfonn part, § 
94 

Oonditions precedent to actions for breach, § 
117 
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Nature, $ 1 
Negative covenants, 

Bquity aa not inferring, § 19 
Implication, § 17 

Negligence, defense to actian for breach, § 118 
Negroes, 

Govenant restrictlng alienation to, § 28, n. 87 
Restrictive covenants, changed conditions as ren- 
dering Inapplicable, § 75 

Nominal damages, breacb of covenant, § 142, p. 
1009 

Encumbrances, § 145, p. 1020 
Evlction, recovery of witbout allegation of evic- 
tion in action for breach of covenant, § 125, { 
p. 997 

Purther assurance, § 147 
Seizin, § 143 

Absence of evlction as llnaltlng recovery to, § 

96, p. 954 

Technical breach of covenants of title, { 142, 
p. 1013 

Tender of, walver of rlght to judgment for 
breach of covenant by going to jnry on de¬ 
fense of title, § 138 
Warranty, § 148, p. 1026 

Nonperformance, excuse, express covenants, § 87 
Norice, 

Adverse clalm, 

Effect on llability, § 92 
Porm and sufficieney, § 91 
Necessity of notifying covenantor to maln- 
taln or defend title, §§ 89-92, pp. 9'46- 
949 

Averment of notice to defend, pleading in action 
for breach, § 126, p. 996 

Breach of covenant, action for as requiring, § 88 
Pendency of action involvlng title, recovery of 
costs and expenses by covenantee in action 
on covenant as affected by, § 150, p. 1031 
Presumption as to notice of entry, actions for 
breach of covenants, § 129 

Nulsances, covenants or restrictions respecting, § 53 
Chnissions of covenantor, termlnatlon of covenants 
runnlng wlth the land by, § 77 
Opening and dosing, actions for breach of covenant, 
§134 

Operation and effect, §§ 20-36, pp. 896-907 
Auxiliary covenants, § 23 
Gollateral covenants, § 23 

Covenants mnning with the land, goveming lav7, 

§55 

Encumbrances, covenant against, §§ 42-44 
Purther assurance, covenant for, § 46 
General warranty, § 48 
Joint or several covenants, § 27 
Limitatione and exceptions, § 29 
Personal covenant, § 22 
Quiet enjoyment, covenant for, § 45 
Beal covenant, § 22 
Speelal warranty, § 49 
Statutory covenants, § 32 
Warranty, covenant, §§ 47-i9, pp. 917-921 
Outstanding lease, seizin, existence of lease as 
breach, § 96, p. 953 
OiLtstandlng title, acquisitlon, 

Amount paid as measure of damages for breach 
of covenant against encumbrances, § 145, p. 
1019 

Damages for breach of covenant of seizin, § 143 ' 

1234 


Outstanding title, acqufeition—Continued, 

Damages for breach of covenant of warranty, § 
148, p. 1026 

Mitigation of damages for bi-each of covenant 
§ 142, p, 1014 

Overflowing adjoining land, agreement in respect to, 
express covenant resulting, § 4 
Ownership, warrantlng title to land not owned, § 3 
Paramount title, 

Burden of proof as to, actions for breach, § 129 
Judgment as evidence, admissibility in action 
for breach, § 132 

Pleading of in action for breach, § 125, p. 995 
Prima facie evidence, judgment of evietlon in 
action against covenantee, § 132 
Warranty, 

Covenant of as assurance of, § 47 
Evlction under paramount'title as necessary 
for breach of covenant of, § 111 
Pari materia, construction of covenants, § 20, n. 96 
Parol agreement, fences, covenant runnlng with land 
for erection and malntenance of as created by 
§ 69 

Parol covenants, running with the land, § 54 
Parol release, covenants running with the land, § 75 
Partial failure of title, damages recoverable for 
breach of covenant resulting in, § 142, p. 1012 
Partial loss of estate, damages recoverable fw 
breach of covenant resulting in, § 142, p. 1012 
Parties, 

Actions for breach of covenants, § 123 
Averments as to, § 125, p. 993 
Express covenants, § 3 

Personal covenants, actions to enforce, § 36 
Partltion, 

Calling vendors in warranty when possession of 
property is dlsturbed, § 89, xu 95 
Implied covenant of title arising from, § 9 
ImpUed warranty between parties to, runnlng 
with the land, § 68 

Partnership, liability of members on oral covenants, 
§ 86, n. 54 

Party walls, encumbrances, 

Damages recoverable for breach of covenant as 
resuit of party wall agreement, § 146, p. 
1023 

Existence of party wall as breach of covenant 
against, § lOl, n. 53 

Paving charge, warranty, breach of covenant, § 110, 
p. 974 

Payments, ^)ecial pleading, actions for breach, § 126 
Perfonnance or breach, §§ 87-113, pp. 945-982 
Abstaining from act covenanted against, failure 
as breach, § 94 

Acquiescence in breach, defense of in action for 
breach of restrictive covenants, § 119 
Actions for breach, §§ 114-150, pp. 982-1031 
Adverse claims, notice to maintain or defend title, 
§§ 89-92, pp. 946-949 

Adverse possession, breach of covenant of seizin, 
§ 96, p. 951 

Assignee taidng conveyance after breach, en- 
forcement of real covenants, | 82, p. 940 
Attachment, existence of as breach of covenant 
against encumbrance, § 99 
Averment of breadi, § 125, p. 994 
Burden of proof as to, § 129 
Concurrent covenants, performance as condition 
precedent to action for breach, § 117 



INDEX TO COVBNANTS 


Perfonnaiice or breadi—Oontinued, 

CJonditlons precedent, 

Actions on covenant as requiring perfonn- 
ance, § 117 

Pleading performance of in action for breach 
of covenant, § 125, p. 993 
Damages, nonfulfillment of covenant, § 94 
Damages for breach, §§ 142-150, pp. 1000-1031 
Defenses in action for breach, §§ 118-120 
Demand of performance, action for breach as re¬ 
quiring, § 88 
Pleading, § 125, p. 994 

Dower, existence of inchoate right of dower as 
breach of covenant against encumbrance, § 
100 

BJasements, existence of as breach of covenant 
against encumbrances, $§ 43, 101 
Encumbrances, 

Covenant against, §§ 98-107, pp. 954r^3 
Taxes and assessments as breach of cove¬ 
nant against, § 44 

Bquitable relief, breach of covenant, § 114 
Bstoppel, defense of In action for breach, § 118 
Bviction, element of breach as between covenant 
for quiet enjoyment and against encum¬ 
brances, § 42 

Failure to perform ns breach, § 94 
Falsity of alleged facts covenanted to be true as 
breach, § 94 

Fraud, defense in action for breach, § 118 
Good right to convey, § 97 
Interest, damages for breach of covenant as In- 
cluding, § 149 

Intermediate grantee, recovery for breach, § 117 
Limitations, actions for breach, § 122 
Mistake, defense in action for breach, § 118 
Mutual covenants, 

Failure of either party to perform part, $ 94 
Performance as condition prendent to ae* 
tion for breach, § 117 
Notice of breach, action as requiring, § 88 
Obligation to perform in general, § 87 
Ownership of land at time of breach as prereq- 
uisite to enforcement of real covenants, § 82, 
p. 938 

Perfection of title before commencement of suit 
on covenant, breach of covenant of seizin as 
not resulting, § 96, p. 952 
Personal covenants, impossibility of performance 
as resiilting in discharge, § 34 
Place, § 93, n. 31 
Pleading perforniance, § 126 
Possession, failure to deliver as breach of general 
warranty, $ 94 

Quiet enjoyment, § 108, pp. 963-967 
Keal covenants, 

Persons entitled to enforce, §§ 80-85, pp. 937- 
943 

Eemote grantee or assignee as entitled to en¬ 
force, § 82, p. 938 

Reasonable performance as sufficient, § 93 
Right of action in case of breach, § 116 
Right to convey, covenant, § 97 
Running with the land, common law test of cove¬ 
nant, § 54 

Seizin, covenant, § 96, pp. 951-954 
Single breach as sufficient to charge covenantor 
with total breach, f 94 


Performance or breach—CJontlnued, 

Special warranty, § 110, p. 969 
Subsequent matters rendering performance un- 
availing, § 93 

Subsequent outstanding interest, breach of cove¬ 
nant of seizin, § 96, p. 952 
Substantial performance as sufficient, § 93 
Sufflciency of performance, § 93 
Time, § 93 
Title covenants, § 95 
Title in praesenti, § 37 
Transitory actions, § 121 
Use of property, 

Covenant as to, § 113 
Restrictions as to as breach, § 107 . 
Violation of covenant, procuring person to do 
acts in, § 94 
Walver, § 94 

Defense in action for breach, § 118 
Warranty, covenant, §§ 110-112, pp. 968-982 
Permanent encumbrances, damages recoverable for 
breach of covenant against, § 146, p. 1022 
Perpetual duration, covenants running with the land, 
§ 74, n. 42 
Personal covenants, 

Accord and satisfaction, pleading in discharge, § 
34 

Damages for breach of, § 142, p. 1009 

Deed, binding effiect, § 4 

Duration, § 33 

Encumbrances, § 42 

Equity, enforceability in, § 36 

Bstoppel to assert, § 36, n. 47 

Persons entitled to enforce, § 35 

Persons liable on, § 36 

Release or discharge, § 34 

Running with the land, §§ 54, 56 

Seizin, §§ 22, 30 

Signature, liability as dependent on, § 36 
Third parties, enforcement by, § 35 
Personal liability, 

Fiduciaries, § 26 

Grantor covenanting for heirs, executors, admin- 
istrators or assigns, § 26 
Joint or several covenants, § 27 
Personal property, implied covenants, statutory pro- 
visions as not applying to transfers, § 10 
Personal representatives, enforcement of covenants 
by, § 35 

Petition, actions for breach, § 125, pp. 992-997 
Physical ouster, breach of covenant of warranty with- 
out, § 112, p. 978 

Pipe lines, warranty, existence of pipe line as breach, 
f 110, p. 975 

Place, performance, § 93, n. 31 
Plea, actions for breach, § 126 
Pleading, actions for breach, §§ 125-128, pp. 992-1000 
Verdict and findings conforming to, § 137 
Possession, 

Leased premises, knowledge of grantee as affect- 
ing agreement or covenant to deliver posses¬ 
sion, § 39 

Presumptions arlsing from, actions for breach, § 
129 

Quiet enjoyment, 

Breach of covenant for as resulting from 
prevention of taking possession, § 108, p. 
965 

Covenant for as going to possession, $ 45 


1235 



INDEX TO OOVBNANTS 


Possesslon—Continued, 

Warranty, grantee under warranty deed as en- 
titled to, § 47 
Fotehtlal liens» 

Encumbrances, warranty against as includlng, § 
104, n. 82 

Threat of as breach of covenant of seizin, § 96, p. 
952, n. 80 

Practical construction, ambiguous covenants, § 20 
Praesenti, 

OoTenant of title, breach, § 37 
Seizin, covenant in, § 40 
Presumptions, 

Actions for breach, § 129 
Joint covenants of title, § 27 
Principal and agent, tindisclosed principal, liabllity 
on covenants in deed executed by agent, § 86 
Private ways, 

Encumbrances, existence of as breach of covenant 
against, § 101 

Warranty, esilstence and use of private way as 
breach, § 110, p. 975 

Privity, personal covenants, actions by persons in 
privity with promisor, § 36 
Privity of estate, 

Covenants running with the land, § 68 
Pleading, actions for breach of covenant, § 125, p. 
993 

Real coven^ts, necessity of for action on, § 84 
Running with the land, covenant as requiring, § 
64 

Process, actions for breach, § 124 
Proof, actions for breach, § 128 
Prospective operation, 

Quiet enjoyment, covenant, §§ 46, 66; § 108, p. i 
963 

Warranty, covenant, § 47 
Provisos, implied covenant, construction as, § 18 
Public highways. Hlghways, ante 
Public policy, validity of covenant contrary to, § 1 
Purchase money mortgages, 

Breach of covenants, executlon of mortgage as 
extinguishing right of action, § 116 
Quiet enjoyment, breach of covenant for by acts 
of grator taMng purchase money mortgage, 

§ 108, p. 966 

Warranty, foreclosure of as glving rise to right 
of action on covenant, § 112, p. 982 
Purchase money notes, defense of breach of covenant, 
knowledge of defect of title as affecting, § 38, n. 
65 

Purchase price, 

Breach of covenant of warranty, measure of dam- 
ages as, § 148, p. 1025 

Quiet enjoyment, damages for breach of covenant 
for as determined by, § 146 
PuiT)ose, expression, necessity, § 1 
Qualiflcation, statutory implied covehants, § 32 
Quantity, 

General warranty, covenant of as referring to, § 

Implied covenant as to, § 16 
Quiet enjoyment, § 45 

Actual evlctlon as essential to breach, § 108, p. 
965 

Assessments, existence of unpaid assessments as 
breach, § 108, p. 967 

Building regulations, violation of as breach S 
108, p. 967 


Quiet enjoyment—Oontlnued, 

Burden of proof as to paramount title, action fo^ 
breach, § 129 

Constructive evictlon as breach, § 108, p. 964 
Ootenancy, existence of as breach, § 108, p. 967 
Custom and usage, § 37 
Damages for breach, § 146 
Damages recoverable for breach, § 142, p. loii 
Disturbance, covenant for as covenant against 
disturbance, § 45 

Disturbance as breach, § 108, p. 964 
Dower, asslgnment of dower in land conveyed as 
breach, § 108, p. 967 

Duress operating as breach, § 108, p. 966 
Easements, existence of easement as breach < 
108, p. 967 * * 

Evlction, 

Breach as requiring, f 108, p. 964 
Pleading of in action for breach, 5 125 n 
994 » » . P- 

Further assurance, covenant for distingulshed, § 
45 ’ 

General warranty, 

Covenant including covenant of quiet enjoy- 
ment, § 14 

Limltation by covenant against encumbrance 
running with land, § 32, n. 13 

Implied covenant, particular words resultina in. 

§ 13 ® ^ 

Lease, existence of as breach, § 108, p, 966 
Measure of damages for breach, § 146 
Mortgage, existence of as breach, § 108, p. 966 
Operation and efifect, § 45 
Paramount title, pleading eviction under in a^ • 
tion for breach, § 125, p. 995 
Performance or breach, § 108, pp. 963-967 
Personal covenant, § 22 
Possession, 

Breach as resulting from preventlng taking 
possession, § 108, p, 965 
Covenant for as going to possession, § 45 
Prospective operation, § 46; § 108, p. 963 
Purchase money mortgage, breach of covenant by 
acts of grantor taking purchase money iport- 
gage, § 108, p. 966 

Remaindermen, breach as effected by claim. § 
108, p. 967 

Running with the land, § 66 

Seizin, covenant of distinguished, § 40 

Special pleading of breach in action for breach, 

§ 125, p. 995 

Taxes, breach as resuit of unpaid taxes, S 108, p. 
967 

Third persons, title in as breach, § 108, p. 966 
Threat of legal proceedings against covenantee in 
respect of possession as breach, § 108, p. 966 
Trespasses, breach of covenant for as resulting 
from acts of trespassers, § 108, p. 966 
United States, assertion of paramount title as 
breach, § 108, p. 964 

Warranty, covenant for as substantially equiva- 
lent, §1 46, 47 
Qultclaim deeds, 

Bnforceability, § 4, n. 46 

Grantee of as bona fide purchaser without notlce, 

§ 87 

Implied covenants, statutory provisions as not 
applying to, § 10 
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Railroad right of way, 

Bncumbrances, existence of right as breach, § 
101 

Warranty, existence of right of way as breach, § 
110, p. 975 
Real covenants, 

Apportionment, § 82, p. 939 
Assignees, enforcement by, § 82, pp. 938-941 
Beneficiary, enforcement, § 80 
Oonveyance as transfer, § 83 
Covenantees, enforcement, § 81 
Delined, § 22 

Devisees, enforcement, § 86 
Duratlon, § 74 

Fences, running with the land, § 69 
Former grantee, enforcement, § 82, p. 939 
Grantees, enforcement, § 82, pp. 938-941 
Heirs, enforcement, § 86 
Operation and effect, § 22 

Ownership of land at time of breach as prerequi- 
site to enforcement, § 82, p. 938 
Fersonal covenants distinguished, § 22 
Persons entitled to enforce, §§ 80-86, pp. 937-943 
Persons liable on, § 86 

Privity of estate as essential to action on, § 84 
Quiet enjoyment, § 22 
Bemedies on, governing law, § 115 
Bunning with flie land, § 54 

Persons entitled to enforce, §§ 80-85, pp. 937- 
943 

Privity of estate as essential, § 84 
Seizin, § 22 

Subsequent conveyances, assignee in possession as 
entitled to enforce, § 82, p. 939 
Third persons, enforcement, § 80 
Warranty, § 22 

Oommon law, § 47 
Use of property, post 
Becitals, implled covenants, $ 16 
Beconveyance, 

Breach of covonant, recovery for as requlring re- 
conveyance, § 141 
Discharge of covenants, § 79 
Becordation, 

Neglect of purchaser to record title as releasing 
vendor from covenants, § 75 
Belease, covenants running with the land, § 75 
Eedemption, encumbrances, breach of covenant against 
by existence of statutory right of redemption, § 
105 

Beformation of deed, 

Action for breach of covenant of title as not main- 
tainable until, § 117 

Warranty, breach of covenant of as aflfected by, 
§ 110, p. 970 

Belease, 

Personal covenants, S 34 
Bunning with the land, 8§ 75-79, pp. 933-937 
Bemaindermen, 

Liability on covenants in deed of settlement be> 
tween life tenants, § 36 

Quiet enjoyment breach of covenant for by daim 
of remainderman, § 108, p. 967 
Bemainders, encumbrances, existence of outstanding 
estate in remainder as breach, § 98, p. 955 
Bemedies, 

See, also, Actions, ante 

Breach of contract, nature and form, § 114 . 


Bemedies—Oontlnued, 

Deed containing covenants inter partes, § 114 
Distinction between condition and covenant per- 
taining to, § 1 

Election of, breach of covenant, § 114 
Goveming law, real covenants, § 116 
Grantee in deed containing no covenant of title, 
§ 37 

Beal covenants, goveming law, § 115 
Bemote covenantee, § 35, n. 33 
Bescission, breach of covenant, § 114, n. 36 
Support, breach of covenant to support § 114 
Title, broken covenant, § 114 
Bemote covenantee, 

Breach of covenant of seizin, damages recover- 
able, § 143 
Bemedies, § 35, n. 33 

Bemote damage, encumbrances, breach of covenant 
against, § 145, p. 1020 
Bemote grantee, 

Breach of covenant, measure of damages recov- 
erable for breach of covenant of seizin, § 143 
Defenses available against in action for breach 
of covenant, § 118 

Beal covenants, enforcement, § 82, p. 938, n. 8 
Bemote grantor, 

Breach of covenant, maintenance of action 
against, § 117 

Damages recoverable against for breach of cove¬ 
nant, § 142, p. 1012 

Becovery on warranty in deed made by, knowl- 
edge of defect as aflfecting right, § 38 
Bents and profits, 

Damages for breach of covenant of seizin as in- 
cluding, § 143 

Mitigation of damages in actions for breach of 
covenant, § 142, p. 1016 

Bunning with the land, covenant to pay rent, § 
73 

Bepair, 

Implied covenant, § 11, n. 10 
Bunning with the land, covenant as to, § 73 
Beplication, actions for breach, § 127 
Bescission, 

Breach of warranty, recovery of purchase money 
for as working rescission, § 141 
Condition precedent to action for breach of war¬ 
ranty, § 117 

Bemedy for breach, § 114, n. 36 
Beservations, 

Implied covenants resulting, § 17 
Bestrictive covenants, precluding inception of, § 
77 

Bes gestae, evidenee as part of, actions for breach, § 
130 

Bestrictions, 

Acquiescence in vlolation of restrictive covenant, 
defense in action for breach, § 119 
Agreement to terminate restrictive covenants, ef- 
fectiveness, § 76 
Apartment houses, § 62 

BuUding line, recorded piat of subdivision as suf¬ 
ficient to establish, § 19, n. 92 
Buildings, § 51 

Burden of proof as to, actions for breach, § 129 
Ohanged conditlons as affecting restrictive cove¬ 
nants, § 75 


1237 



INDEX TO OOVBNANTS 


Restrictions—CJontinued, 

Oonstruction, § 29 

Restrictive covenants, § 32 
Oonveyance of property free of restrictive cove¬ 
nants, § 75 

Encumbrances, breach of covenant against as re¬ 
suit of restrictions as to use of property, § 
107 

Flats, § 52 

General covenants as limited by restrictive cove¬ 
nants, § 32 

Implied covenants as resulting from, § 19 
Improvements, § 51 
Independent covenants, § 32 
Long continued abandonment, defense of in action 
for breach of restrictive covenants, § 119 
Merger of estates into single ownership as ex- 
tinguishing mutual restrictive covenants, § 78 
Negroes, covenant restricting alienation to, § 28, 
n. 87 

Several covenants, § 32 
SpedLal warranty, § 49 
Structures, § 61 

Subdivlsions, construction of restrictive cove¬ 
nant relating to, § 30, n. 93 
Tenement houses, § 52 

Termination of restrictive covenant, fundamental 
change in neighborbood, § 76 
Use of real property, f 50 

Revesting of estate in covenantor, termination of 
covenant, § 78 

Revesting of title, recovery for breach of covenant, § 
141 

Right to convey, 

Damages for breach, § 144 
Performance or breach, f 97 
Running with the land, § 64 

Rights of way, warranty, breach of covenant of as 
resuit of existence, § 110, p. 974 

Rubbish, covenant for removal, construction, $ 28, n. 
88 

Running with the land, §§ 64r^6, pp. 922-944 
Acreage, § 64 

Affirmative covenants, § 69 
Agreement of parties, covenant as afPected by, § 
61 

Agreement of parties modifylng or terminating 
covenant, § 76 

Benefits, covenants conferring, § 62 
Breach of covenants, last grantee as entitled to 
action against covenantor, § 116 
Burdens, covenants imposing, § 69 
Cestui aue ti-ust as necessary party defendant to 
action for breach, § 123 
Oharges, covenants creatlng. § 73 
Ohoses in action, covenant against encumbrances, 

§ 65 

Oollateral covenants, § 56 

Common law, test of covenant running with, | 64 
Conveyance, convenant as part, § 59 
Death of covenantee as revoking, § 74, n. 42 
Devisees, enforcement of covenants, § 85 
Discharge from liability, §§ 75-79, pp. 933-937 
Diviaiblllty of covenants, § 82, p: 939 
Division fences, covenants as to, § 69 
Dower, covenant of warranty in deed from hus- 
band in which wife signed to lelease dower, 

§ 59 


Running with the land—Continued, 

Easements, covenant creating, § 73 
Elements of covenants, § 54 
Encumbrances, covenant against, § 65 
Bnhancement of value, covenants resulting in § 
62 

Estate to which annexable, § 57 
Fences, covenants as to, § 69 
Further assurance, § 67 
Qas, covenant to furnish, § 73 
Governing law respecting covenants, § 54 
Helrs, enforcement of covenants, § 85 
Heirs and assigns, covenant, § 60 
Improvements, covenants permitting removal, § 
62, n. 76 

Incorporeal hereditaments, § 57 
Interest to which annexable, § 57 
' Leases, covenants in, § 54 
Licenses in real property distinguished from cove¬ 
nants running with, § 54 
Liens, covenant creating, § 73 
Modification of covenant, agreement of parties, f 

76 

Omissions of covenantor terminating covenant, § 

77 

Parol covenants, § 64 

Partition, implied warranty between parties to, § 
68 

Passing of covenant with title when transferred 
by act of law, § 83 

Perpetual duratlon of covenants, § 74, n. 42 
Personal covenants, §§ 54, 56 
Persons Uable on covenants, $ 86 
Privity of estate, 

Covenant as requiring, § 64 
Necessity of, § 58 
Property to which relating, § 56 
Quiet enjoyment, §§ 45, 66 
Real covenants, § 54 

Oonveyance as transfer, § 83 
Duration, § 74 

Persone entitled to enforce, §§ 80^5, pp. 937- 
943 

Privity of estate as essential, § 84 
Release from liability, §§ 76-79, pp. 933-937 
Remedy for breach of covenant not running with 
land, § 114, n. 30 
Repairs, covenant to make, § 73 
Right to convey, § 64 
Seizin, § 63 
Stranger, § 58 

Statutory provlsions respecting covenants, § 54 
Support, covenant by grantee to support grantor, 
§ 73 

Title covenants, § 64 

Use of property, covenants as to, §§ 70-72 
Warranty, §§ 47, 68 
Sale, 

Averments as to, pleading in action for breach of 
covenant, § 125, p. 993 
Warranty as incident of, § 9 
Seal, express covenant, necessity, 17 
Seizin, 

See, also, Title, post 

Adverse possession as breach, § 96, p. 961 
Appurtenances, failure of title to as breach, $ 
96, p. 953 
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Selzln—Continued, 

Breach of covenant, 

Description of land In declaration or com- 
plalnt In aetion for, § 125, p. 993 
Nominal damages, § 143 
Bnrden of proof as to title, § 129 
Conveyance by covenantee, defense to aetion for 
breach, § 96, p. 952 

Custom and usage, covenants of title as cove- 
nants of, § 37 
Damages for breach, § 143 

Deed containing covenants, admissibility in ae¬ 
tion for breach, § 130 
Deflnition, § 40 

Demurrer in aetion for breach, § 127 
Dower, existence of right of as breach, § 96, p. 

952 

Easement, existence as breadi, § 98, p. 952 
Encumbrances, covenant as broken by existence, 

§ 96, p. 952 
Eviction, 

Breach of covenant as dependent on, § 96, p. 

953 

Pleadlng of in aetion for breach of covenant 
of, § 125, p. 995 

Exeeution in case of recovery on covenant, § 139 
Extinguishment of covenant, release of estate 
without covenant as resulting in, § 75 
Pee simple, covenant of title in as covenant of 
seizin, § 40, n. 86 

Fences, failure of title to as breach, § 96, p. 953 
Fixtures, failure of title to as breach, § 96, p. 953 
Foreclosure of mortgage given or assumed by 
grantee as defeating right to recover for 
breach, § 96, p. 952 

Good right to convey, covenants of as synony- 
mous, § 40, n. 96; § 41 
Highway, existence as breach, § 96, p. 953 
Implied covenant, particular words resulting in, § 

13 

Implied covenant from use of words grant, bar- 
gain, etc., § 12, n. 17 

Incorrect description of land conveyed as breach, 

§ 96, p. 951 

Judgment, aetion for breach, § 138 
Moi*tgages, existence of as breach, § 96, p. 952 
Negativing language of covenant, pleading in 
aetion for breach, § 125, p. 995 
Outstaiiding lease, existence as breach, § 96, p. 

953 

PartJal failure of title, damages recoverable, §•, 

143 

Perfection of title before commencement of suit 
on covenant, breach of covenant as not re¬ 
sulting in case of, § 96, p. 952 
Performance or breach, § 96, pp. 951-954 
Perscmal covenants, §§ 22, 40 

Assignee as entitled to sue for breach, § 35 
Potential lien, threat as breach, § 96, p. 952, n. 80 
Quiet enjoyment, covenant of distinguished, § 40 
RaUroad right of way, existence of i*ight as 
breach, § 96, p. 952 
Real covenants, § 22 
Replication in aetion for breach, § 127 
Revesting of estate in covenantor, effect, § 78, n. 

83 

Running with the land, § 63 
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Seizin—Oontinued, 

Standing tlmber, failure of title to as breach, 

96, p. 953 rkKo 

Street, existence as breach, § 96, p. 953 
Subsequent outstanding interest as breach, § 96 
p. 952 

Tax claims, breach as resuit, § 96, p. 953 
Telephone lines, presence on land sold as breach 
§ 39, n. 82 

Title, covenant, § 40 

Wall, existence of right to erect on granted prem 
ises as breach, § 96, p. 952 
Warranty, covenant of distinguished, § 40 
Set-ofiF and counterclaim, dependent or independem 
covenants, set-ofiP of one against other, § 25 
Several breaches, assignment of in aetion to reeovej 
for breach, § 125, p. 994 
Several covenants, liability on, § 

Sidewalks, repair of streets, covenant for as includ 
ing, § 28, n. 88 

Signature, personal covenants, liability as dependeni 
on, § 36 

Simple interest, breach of covenant, recovery of b£ 
damages, § 149 

Speclal covenants, encumbrances, exception from fol- 
lowing covenant of general warranty, { 32 
Special damages, 

Breach of covenant, pleadlng of as essential foi 
recovery in aetion for breach, § 125, p. 997 
Breach of warranty of title, § 148, p. 1026 
Encumbrances, breach of covenant against, § 145, 

p. 1020 

Special warranty, 

Breach, § 110, p. 969 
Limitations, § 49 
Operation and effect, § 49 
Restrictions as to, § 49 
Taxes, lien for as included, § 49 
Speculative damages, breach of covenant, § 142, p. 
1009 

Standing tlmber, seizin, failure of title to as breach, 
§ 96, p. 953 

Statement, actions for breach, § 125, pp. 992-997 
States, warranty. 

Constructive eviction within covenant of war¬ 
ranty as resuit of acts, § 112, p. 980 
Covenant as Including warranty against, § 48 
Statute of limitations. Limltation of actions, ante 
Statutory covenants, operation and effect, § 32 
Statutory provislons, 

Further assurance, § 46 
Implied covenants, § 10 
Running with the land, § 54 
Stay of exeeution, breach, stay until discharge oi 
quitclaim deed from grantee, § 139 
Stranger to title, running with the land, covenants, 
§ 58 

Strangers, grantor covenanting with stranger to deed, 
§3 
Streets, 

Conveyance of land described as bounded by, im¬ 
plied covenant, § 16 

Opening, breach of covenant of warranty by fail¬ 
ure, § 110, p. 975 

Selzln, existence of Street as breach, § 96, p. 953 
Warranty, existence of Street as breach, § 110, p. 
975 
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Subdlyislons, 

Breach of covenant in case of purchase by, de¬ 
fense to action, § 118 
Construction, § 28, n. 87 
Implied covenant against, § 19, n. 78 
Restrictive covenants, § 30, n. 93 
Subject matter, intent as controlling in determining, 

§ 28 

Subsequent assignee, release of covenant prior to as- ’ 
signment as bindlng on, § 76 
Subsequent pleadings, aetions for breacb, § 127 
Substantia! damages, breacb of covenant, proof of 
actual loss as essentia! to reeovery, § 142, p. 
1009 

Bncumbrances, § 146, p. 1021 
Successive eovenantors, measure of damages in ac- 
tions for same breacb against, § 142, p. 1010 
Support, 

Covenant to care for grantor, !iabi!ity on, § 28, 
n. 87 

Remedy for breacb of covenant to support, § 114 
Surety, grantee receiving covenant of titie occupying 
positlon, § 37 

Surpiusage, deciaration, petltion or compiaint in ac¬ 
tion for breacb, § 126, p. 992 
Tax ciaim, 

Good rigbt to eonvey, breacb of covenant as re¬ 
suit of existence, § 97 
Seizin, existence as breacb, § 96, p. 953 
Tax deed, encumbrances, breacb of covenant against 
as resuit of outstanding tax deed, § 106 
Taxes, 

Breacb of covenant, damages for as inciuding 
taxes paid, § 142, p. 1015 

Encumbrances, breacb of covenant against as re¬ 
suit of unpald taxes, § 106 
Lien for as encumbrance witbin covenant against, 
§44 

Speciai warranty as goveming lien, § 49 
Warranty, breacb of covenant as resuit of lia- 
biUty, § 110, p. 972 
Tecbnical breacb of covenant, 

Titie, nomina! damages recoverable, § 142, p. 
1013 

Warranty, nominal damages only as recoverable. 

§ 148, p. 1026 

Tecbnical meaning, construction of covenant in ac- 
cordance witb, § 20 
Tecbnical words, 

Furtber assurance, covenant for as requiring, § 
46 

Warranty, covenant of as requiring, § 47 
Telepbone lines, presence on land sold as breacb of 
covenant of seizin, § 39, n. 82 
Telepbone rigbts of way, wan-anty, existence of rigbt 
of way as breacb, § 110, p. 975 
Temporary deprivation of possession, damages for 
breacb of covenant resulting in, § 142, p, 1013 
Tenants in common, 

Llability on covenants in deed made by, § 36 
Real covenants, maintenance of action for breacb 
by tenant in common baving become sole 
owner by conveyance of cotenant, § 82, p. 
939, n. 17 

Running witb tbe land, implied warranty in par- 
tition, § 68 

Tender, purcbase price, tender back to covenantee 
as defense to action for breacb of warranty, § 
110, p. 970 , 


Tenement bouses, 

Restrictions as to erection, § 52 
Running witb tbe land, covenants relating to S 
67 ’ * 

Termination, merger or revesting of estate in cove- 
nantor, § 78 
Tbird parties, 

Personal covenants, aetions on, § 35 
Quiet enjoyment, titie in tbird persons as breadL 
§ 108, p. 966 ^ 

Real covenants, enforcement, § 80~ 

Seizin, covenant of extendlng only to titie exlst- 
ing in tbird person, § 40 

Tbreats, quiet enjoyment, tbreat of legal proeeedings 
in respect to possession as breacb of covenant 
for, § 108, p. 966 

Timber, warranty in deed, application, § 48, n. 85 
Time, 

Aetions for breacb, § 122 
Dependent or independent covenants, character 
as determined by time of performance, § 25 
Duration of personal covenants, § 33 
Notice to covenantor of suit on adverse ciaim, § 
91 

Performance of covenants, § 93 
Titie, §§ 37-49, pp. 907-921 

See, also, Seizin, ante 

Assumption of risk, grantee in conveyance, § 87 
Attorney’s fees expended in good faitb in de¬ 
termining, reeovery of by covenantee in ac¬ 
tion on covenant, § 150, p. 1030 
Breacb of covenant, reeovery in action for as af- 
fecting titie to property, § 141 
Oosts and expenses of litigation in defending, 
covenantee as entitled to recover in action 
for breacb, § 150, p. 1029 
Damages for breacb of covenant, § 142, p. 1010 
Defense of, notice to covenantor, § 90 
Bncumbrances, previous mention of existence as 
taking out of covenant of warranty to de- 
f end, § 29 

Eviction, condition precedent to action on cove¬ 
nant, § 95 

Excuse for breacb of covenant, § 95 
Exeeutors and adminlstrators, personal liabUily 
on warranty, § 26 

Eurtber assurance, covenant for as relating to 
titie, § 46 

General warranty, § 48 
Obligation, § 48 

Set of covenants as supplanting, § 37 
Implied covenants, § 37 

Statutory provisions, § 10 
Knowledge, defects, § 38 

Knowledge of encumbrances, reeovery for breacb 
of covenant as afifected by, § 39 
Notice to maintain or defend, §§ 89-92, pp. 946- 
949 

Partial failure, 

Oompensation as recoverable, § 95 
Damages recoverable for breacb of covenant 
resulting in, § 142, p. 1011 
Performance or breacb, § 95 
Quiet enjoyment, covenant for as assurance 
against defective titie, § 45 
Remedies in respect to broken covenant, § 114 
Running witb tbe land, covenants of titie, § 54 
Seizin, covenant of as covenant of titie, § 40 
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Tltle—Oontinued, 

Speclal damages, breacli of warranty, § 148, p. 
1026 

Warranty, covenant of as binding covenantor to 
defend, § 110, p. 069 

Tltle insurer, release of as efiPecting release of gran- 
tor from covenant against encumbranees, § 76 
Transitory actions, breach of covenants, § 121 
Trespassers, 

Quiet enjoyment, breach of covenant for as resuit 
of acts of trespassers, § 108, p. 965 
Warranty, calling in to defend trespass eommlt- 
ted, § 89, n. 95 

Trial, actions for breach, §§ 134-137 
Trustee, personal liability on warranty clause in deed, 
§ 26 

Uncultivated lands, possession, presumptlons arlsing 
from in action for breach of covenant, § 129 
Undisclosed principal, 

Liability on covenants in deed exeeuted by agent, 
§ 86 

Measure of damages against for breach of cove¬ 
nant of warranty, § 148, p. 1025, n. 10 
Unfounded claims, exi)enses Incurred in maintalning 
or defending action based on, covenantee as not 
entitled to recover in action for breach, § 160, p. 
1029 

United States, 

Further assurance, covenant for In respect to 
tltle obtained from, § 46 

General warranty, covenant Induding warranty 
against, § 48 

Paramount title, assertion of as breach of cove¬ 
nant for quiet enjoyment, § 108, p. 964 
Warranty, constructive eviction wlthin covenant 
as resuit of acts, § 112, p. 980 
Unoccupiod lands, actual eviction as necessary for 
breach of covenant of warranty, § 112, p. 978, n. 
40 

Usage. Custom and usage, ante 
Use of property, 

Covenants as to, §§ 50-53 

Encumbranees, restrictions as to use as breach, 
§ 107 

Implied covenants as resulting from restrictions 
on, § 19 

Performance or breach, covenant as to, § 113 
Running with the land, covenants as to, §§ 70-72 
Uses, § 28, n. 88 

Vacant land, intrusion by one exercislng no hostile 
or adverse possession as not eviction within cove¬ 
nant of warranty, § 112, p. 980 
Validity, i*equisltos, § 1 

Value, breach of covenant of warranty, measure of 
damages as determined by, § 148, p. 1024 
Value of land, measure of damages for breach of 
covenant of seiziu, § 143 
Variance, actions for breach, § 128 
Venue, actions for breach, § 121 
Verdict, actions for breach, § 137 
Verification, confession and avoidance, pleas by way 
of in action for breach, § 126 
Waiver, 

Breach of covenant, § 94 

Gonditions precedent to malntenance of suit 
, for, § 117 

Defense in action for, § 118 
Gonditions precedent, maintenance of action for 
breach, § 117 


Waiver—Oontinued, 

Notice to covenantor of suit on adverse claim, 
§91 

Performance of covenant, § 94 
Walls, 

Party walls, ante 

Seizin, breach of covenant as resuit of right to 
erect on granted premises, § 96, p. 952 
Warranty, 

See, also, Deeds, ante 

Acts of covenantee preventing recovery for 
breach, § 110, p. 970 

Actual eviction, breach as requiring, § 112, p. 
977 

Adverse claims, covenant of as induding, § 47 
Adverse possession, eviction as respeets breadi, 
. § 112, p. 979 

Alleyways, existenee as breach of covenant of 
warranty, § 110, p. 975 

Appurtenances, breach as resuit of failure of 
title to, § 110, p. 970 

Assessments, breach as resuit of liability for, § 
110, p. 972 

Building restrictions, existenee of as breach 
. of covenant of warranty, § 110, p. 975 
Burden of proof as to paramount title, action 
for breach, § 129 

Gonstructive eviction, breach of covenant, § 110, 
p. 968; § 112, p. 977 

Gontingency, breach because title depends on, § 
110, p. 969 

Gustom and usage, § 37 

Damages for breach, § 148, pp. 1024-1027 
Damages recoverable for breach, § 142, p. 1011 
Debt, covenant as, § 47 

Deed containing covenants of, admissibility in 
action for breach, § 130 

Deed of trust, breach as resuit of eviction un¬ 
der, § 110, p. 972 

Defect of title, knowledge as afPecting, § 38, n. 
63 

Defense to action for breach, § 110, p. 971 
Demurrer in action for breach, § 127 
Dispossession, breach of warranty as requiring, 
§ 112, p. 978 

Diversion of water from stream passing through 
land conveyed as. breach, § 112, p. 980 
Dower, breach of warranty as resuit of eviction 
under paramount right of dower, § 110, p. 
974 

Easements, 

Bxercise as breach, § 112, p. 980 
Existenee of as breach of covenant of war¬ 
ranty, § 110, p. 974 

Ejectment, judgment in as eviction within cove¬ 
nant, § 112, p. 981 

Eminent domain, exercise of right of as breadi 
of covenant of warranty, § 110, p. 976 
Encumbranees, 

Breach as resulting from, § 110, p. 971 
Govenant against distinguished, § 42 
Previous mention of existenee of as taldng 
out of covenant of warranty, § 29 
Equitable relief in respect to claim for breach, $ 
114 

Eviction, 

Breach of covenant as requiring, § 112, pp. 
970-982 
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Warranty—Contlnued, 

Eviction—Continued, 

Breach of general warranty as resulting, 
§ 110, p. 988 

Pleading of in action for breacli of eovenant, 
§ 125, p. 994 

Excuse for breach, § 110, p. 971 
Bxecution, levy of against covenantor on lands 
conveyed as eviction within eovenant of 
warranty, § 112, p. 982 

Pixtures, removal of by tenant as breach of 
eovenant of warranty, § 110, p. 974 
Plooding of lands, eviction within eovenant of 
warranty as resulting, | 112, p, 980 
Eurther assurance, 

Oovenant for distinguished, § 46 
Oovenant in lieu of, § 37 

Future taxes or assessments, breach of cove- 
nant as resuit of, § 110, p. 973 
General eovenant, limitations, § 31 
Good right to convey, eovenant of distinguished, 
§41 

Governmental acts, eviction as resulting within 
eovenant of warranty, § 112, p.. 980 
Guardian, personal llability on eovenant, § 26 
Highways, existence as breach of’ warranty, § 
110, p. 974 

Implied eovenant as arising from use of word, 
§12 

Indemnity bond, defense in action for breadti, § 
110, p. 969 

Judgment or decree adverse to title or right 
to possession as eviction within eovenant of, 
§ 112, p. 981 

Landlord and tenant, breach of eovenant of 
warranty as resuit of acts of tenant, § 110, 
p. 974 

1/ease, breach of eovenant of as resuit of eviction 
by reason of unexpired lease or tenancy, § 
110, p. 974 

liegal process or proceedings, deprivation or 
yielding of possession by virtue of as evic¬ 
tion within eovenant, § 112, p. 980 
liiens, 

Breach of eovenant as resulting from, J 110, 
p. 971 

Foreclosure of as constructive eviction with¬ 
in eovenant of warranty, § 112, p. 982 
Measure of damages for breach, § 142, p. 1010; 
§ 148, p. 1024* 

Mortgages, breach conslsting of eviction under, 
§ 110, p. 972 

Mutual mistake, eviction caused by as breach, § 
110, p. 969 

Nominal damages, breach, § 148, p. 1026 
Omissions of covenantee preventing recovery for 
breach, § 110, p. 970 

Operation and effect of eovenant, §§ 47-49, pp. 
917-921 

Paramount title or right, 

Breach of eovenant as requiring eviction 
under, § 111 

Derived from covenantor subsequently to 
conveyance as breach, § 110, p. 970 
Pleading of in action for breach, § 125, p. 
995 

Partial breach, damages recoverable, g 148, p. 
1024 


Warranty—Continued, 

Partial failure of title to land as breach, § lio 
p. 969 

Paving charge, breach of eovenant, g 110, p 
974 

Perfection pf title, 

Grantor subsequent to conveyance, damages 
for breach of eovenant as affected by 
§ 148, p. 1027 

Prior to eviction as defeating right to re- 
cover for breach of eovenant, g 110, p. 
970 

Performance or breach, gg 110-112, pp, oeg.. 
982 

Personal eovenant, g 22 
Personal liability, guardian, § 26 
Physical ouster, breach of eovenant of as re- 
Quiring, g 112, p. 978 

Pipe line, existence as breach of oovenant of 
warranty, § 110, p. 975 

Possession, failure to deliver as breach of gen¬ 
eral warranty, g 94 

Private ways, existence and use of as breach, 
g 110, p. 975 

Prospective operation, § 47 
Purehase money mortgage, foreclosure of as 
giving rise to ri^t of action on eovenant, § 
112, p. 982 

Purehase of outstanding paramount title by cove¬ 
nantee as eviction within eovenant of, § 112, 
p. 979 

Quiet enjoyment, 

Oovenant as substantially equivalent, § 45 
Oovenant of general warranty as including, 
§ 14 

Railroad right of way, existence of as breach of 
eovenant of warranty, § 110, p. 975 
Real eovenant, g 22 

Reformatlon of deed as effeeting breach of cove- 
nant, § 110, p. 970 

Rescission as condition precedent to action for 
damages for breach, g 117 
Revesting of estate in covenantor, effect of, § 
78 

Rights of way, existence as breach, § 110, p. 
974 

Running with the land, § 68 
Seizin, eovenant of distinguished, § 40 
Shortage or deflclency in recited acreage as 
breach, § 110, p. 970 

Special damages as recoverable for breach of 
warranty of title, § 148, p. 1026 
Special pleading of breach in action for breach, 
g 125, p. 995 

StreetB, existence as breach of eovenant of 
warranty, § 110, p. 975 

Subsequent acquisition of title by grantee or 
heirs as defense in suit for breach of war¬ 
ranty, g 110, p. 969' 

Subsequent acts of covenantor as breach, § 110, 
p. 970 

Taxes, breach of eovenant as resuit of liability, 
§ 110, p. 972 

Tecbnical breach of eovenant, homlnal damages 
only as recoverable, § 148, p. 1026 
Tecbnical words as essential, g 47 
Tender hack of purehase price as defense against 
breach, g 110, p, 970 
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Warranty—Continued, 

Third persons, adverse possession subsequent 
to date of conveyance as evictlon wlthin 
covenant of warranty, § 112, p. 980 
Title, general warranty as supplanted by set 
of covenants, § 37 

Tortious adverse possession as not constltutlng 
breach, § 112, p. 980 
Trustee, personal liability, § 26 
United States, constructive eviction within cove¬ 
nant of wan^anty as resuit of acts of, § 
112, p. 980 

Voluntary surrender of possession, constructive 
eviction as resulting from, § 112, p. 979 


Water rights, encumbranees, exlstence of outstanding 
water rights as breach, § 101 
Way of neces sity, encumbranees, impUed reservat ion 
of as breach of covenant agalnst encumbranees, 
§ 101, n. 63 

Ways, conveyance of land described as bounded 
by, implied covenant resulting, § 16 
Words and phrases. Definitioris, ante 
Writing, 

Necessity, § 4 

Notlce to covenantor of adverse dalm, necessity 
of, § 91 


mDEX: TO OREDITORS» STJITS 


Abatement and revival, death of debtor as abattng 
creditor’s suit, § 87 

Absconding debtors, judgment at law as prerequislte 
to maintenance of creditor*s suit against, § 45 
Accounting, 

Decree for, § 75 
Receivers, § 63, p. 1110 
Acknowledgment of debt, effect of, § 40 
Actions, receivers, § 63, p. 1110 
Additional claims, bringing in after decree, § 78, p. 
1135 

Adequate remedy at law, 

Appeal, ob^Gction raised for first time on, § 82 
Bili as not lying In case of, §§ 3-5 
Dismlssal on ground of, § 72 
Waiver of objection by fallure to make in trial 
court, § 82 

Administrators. Exeeutors and administrators, post 
Admissions, 

' Binding effect of, i 66 
Waiver of objection as to having adequate 
remedy at law, § 41 

Discovery in aid of cre<fitor*s suit, refusal to 
answer interrogatories in bili as admissions, 
§ 61 

Affidavits, 

Injunction in aid of creditor’s blU as requir- 
'ing l)ill supported by, § 62, p. 1104 
Receivers 

Defendant heard on, § 63, p. 1108 
Hearing oii applicatlon for appointment, § 
63, p. 1108 

AjErmation, verification of bili, § 65, p. 1117 
After-acquired property, 

Liability to, § 9 

Lien on, supplemental bili as necessary to ob- 
tain, 5 86 

Agent, verification of bili by, § 65, p. 1117 
Aid of creditor’s bili, 

Discovery, § 01 

Injunction grautcd in, § 62, p. 1103 
Receivers, § 63, pp. 1106-1111 
Alias exeeution, 

Issuance of as condition precedent to mainte- 
nanoe of bili, § 47, p. 1086 

Return on, necessity and sufliclency to support 
creditores bili, § 47, p. 1089 

AUens, federal courts, jurisdiction of creditores bili 
by, § 53 

AUowance, claims of creditors, § 78, pp. 1134r-1137 


Altemative allegations, demurrer addressed to, § 66 
Altemative ground of relief, amendment of pleading 
setting up, § 67 
Amendments, pleading, § 67 ' 

Amount in controversy, Jurisdictional purposes, § 
53 

Ancillary proceeding, nature as, § 1 
Annuities, liability to, § 10 
Answer, § 66 

Admissions in, waiver of objection as to ade¬ 
quate remedy at law, § 41 
Admissions in as binding, § 66 
Affirmative matters of defense presented by, § 
66 

Amendment of, § 67 

Oross-bill, filing answer in nature of, § 66 
Discovery in aid of creditor’s suit, § 61 
Exemptione pleaded by way of, § 68 
Waiver of defenses by failure to set up, § 51 
Appeal and error, 

Disposition of cause, § 82 , 

Jurisdiction of trial court as lost by granting 
appeal, § 82 

Fendency of appeal from judgment at law as 
affecting right to maintain suit, § 46, p. 
1083 

Rules governing, § 82 
Appearance, § 60 

Arbltration, award made under agreement of, main¬ 
tenance of suit on, § 43, p. 1080 
Assault and battery, right of action for as subject 
to creditores bili, § 29 

Assessments, turnpike companies, right to levy as 
reachable, § 34 

Assignable right of action, liability to, § 29 
Assignee, 

Maintenance of suit by, § 35 
Party to creditor’s bili, § 55 
Party to suit, § 57 

Assignee of jud^ent, new exeeution before filing 
creditores bili as essential,. § 47, p. 1086 
Assignment, 

Lien as affected by subsequent assignment by 
debtor, § 87 

Salaries, effect of as respects reaching of by 
creditor’s bili, § 32 

Assignment for benefit of creditors, annuity reserved 
to assignor, liability to, § 10 
Assignor, 

Maintenance of suit by, § 35 . 

Party to a’editor’s bili, § 55 
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Attachment, 

^ Cnmulative remedy, § 4 
Equitable attadiment, bili as ia nature of, § 1 
Nonresldents, recovery in suit against as an- 
thorizing ereditor’s suit, § 43, p. 1080, n. 
55 

Property in jurisdiction which may be reached 
by, judgment against nonresidents as pre- 
requisite to maintenanee of suit in case 
of, § 45 
Attomeys, 

Oommissioner to make sale, acting as, § 80 
Veriflcation of biU by, § 65, p. 1117 
Attoniey’s fees, costs as induding, § 83 
Audit, confirmation by court, payment of clalms al- 
lowed ordered In case of, § 78, p. 1136 
Awards, maintenanee of bili on, § 43, p. 1080 
Bankruptey, 

Debtor*s disebarge in as excuse for not reduclng 
claim to judgment before bringing suit, § 43, 
p. 1081, n. 67 

Eiling of petition in as excuse for failure to exe- 
cute asslgnment of property to receiver, § 63, 
p. 1109 

Lien as affected by adjudieation of debtor*s bank¬ 
ruptey, § 87 

Banks and banking, subrogatlon to rights of deposi¬ 
tor to wbom deposit was pald wbile creditores 
bili was pending, § 51 
Benedcial interest, liability to, § 19 
BiU, § 66, pp. 1111-1116 

CoUusion, avennents as to, § 65, p. 1115 
Double aspect, framing with, § 65, p. 1116 
Exeeution, allegations in respect to, § 65, p. 1114 
Exbaustion of legal remedies, ayerments as to, 

§ 65, p. 1113 

Judgment, aUegations as to, § 65, p. 1113 
Jurisdiction, sbowing as to as essential, § 65, p. 
1111 

Multifariousness, § 65, p. 1115 
Parties, aUegations as to, § 65, p. 1112 
Prayers, § 65, p. 1116 

Retum of exeeution, ayerments as to, § 65, p. 
1114 

Sale of property under judgment or decree, § 80 
Statutory provisions, compUance witb, $ 65, p. 
1112 

Veriflcation, § 66, p. 1116 
BiU of discovery, § 6, n. 38 
Sufficiency, § 61 
BUls and notes, 

Deed of trust securing, subjecting to creditores 
biU, § 34 

Undiyided interest In as reacbable, § 33 
Body exeeution, necessity of before maintenanee of 
credltor’s suit, S 47, p. 1086 

Bona flde purchaser, sales under order of court, con- 
finnation, § 80 

Bond of recelyers indemnifying against damages, 
breacb of, § 63, p. 1111 

Book accounts, liens, creditor’s bUl to reaeb as effec¬ 
tive lien witbout notice to individual debtor, § 
84, p. 1144 

Burden of proof, § 69 
Business, good will of as reacbable, § 20 
Oapias ad satisfaciendum, judgment debtor taken in 
custody under, maintenanee of creditor’s bUl 
after, $ 46, p. 1084 


Cestui que trust, parties defendant, creditor’s suit 
involving title to property beld in trust, § 67 
Change of parties, §§ 58, 59 

ObiUed bids, sales and conveyances under order of 
court, § 80 
Gboses in action, 

Bili as maintainable to reaeb, § 7 
Injunction to prevent assignment by debtor of 
interest, § 62, p. 1104 
Liability to, 111 

Receivers, preference in respect to cboses in ac¬ 
tion beld by receiver, § 63, p. 1109 
Subjecting to payment of judgment by direetinff 
sale of, § 76, p. 1131 ^ 

CivU suits, evidence, rules relating to weigbt and suf- 
flciency as applying in creditores suit, § 71 
Clalms of creditors, 

Additional claims, bringing in after decree, § 78 
p. 1135 

AUowance of, $ 78, pp. 1134-1137 
Effect of failure to prevent or prove, § 78, p. 1136 
Informal presentation, § 78, p. 1136 
Interest on, § 78, p. 1136 

New claim, bringing in after decree, § 78, p. 1136 
Presentation, proof and aUowance of, § 78 nn 
1134-1137 

Time for presentation, § 78, p. 1135 
Classiflcation, § 1 

Clerk of court, possession of fund as making neces- 
sary or proper party to suit, § 67 
Cloud on title, jurisdiction to remove, § 6, n. 38 
Club membership, Uability to, § 34 
Collateral attack, receivers, appointment of, § 63 n 
1107 

CoUateral security, 

Creditor assigning judgment as, right to rellef 
in case of, § 36 

Resort to as condition precedent to filing credi- 
tor’s suit, § 49 

CoUusion, allegations as to in biU, § 65, p. 1115 
Commissioner, 

Reference to, § 74 

Sale on decree for complainant conducted by, § 89 
Conunissions, salesmen's interest in as reacbable, i 
23 

Oompensation, 

Public offleer or 'employee, liability to creditores 
bUl, § 17 

Receivers, § 63, p. 1110 
Complaint, § 06, pp. 1111-1116 

Statutory provisions, compliance witb, § 65, p. 
1112 

Compromise and settlement, debtor’s rights as to re- 
gardless of rigbts of creditors, § 11 
Condusions, answer alleging as insuflicient, § 66 
Oonclusiveness, retum of exeeution unsatisfied as 
basis for creditores biU, § 47, p. 1090 
Condenmation proceedings, funds in court awaiting 
distribution as subject to, § 17 
Conditions precedent, § 38 

Acquisition of judgment, § 42 
AUas exeeution, issuance of, § 47, p. 1086 
Body exeeution, § 47, p. 1086 
CoUateral security, resort to, § 49 
Exeeution, 

Issuance of on judgment obtained, f 47, p 
1085 

Supplementary proceedings, § 48 
Exbaustion of le^ remedies, §§ 39, 41 
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Conditions precedent—Continued, 

Judgment, reduction of claim to, § 40 
Proceedings supplementary to ex^ution, § 48 
Recovery of judgment, §§ 42-46, pp. 1078-1085 
Character and sufficiency of judgment, § 46, 
pp. 1082-1085 

Return of execution, sufiSciency of, § 47, p. 1089 
Supplementary proceedings, § 48 
Confessed judgment, 

Creditor’s bili as supported by, § 46, p. 1082, n. 
80 

Injunction as not preventing, § 62, p. 1105 

Oondrmation, sales and conveyances under order of 
court, § 80 

Conflict of laws, distribution of assets seized by re- 
ceiver, § 84, p. 1145 

Consideration, assignment of claim, effect of, § 35 
Constitutional provisions, venue, § 53 
Construction, 

Bili of discovery, § 61 
Pindings of fact by trial court, § 73 
Oontempt, injunction in aid of creditor’s suit, viola- 
tion of, § 62, p. 1105 
Contingent interest, liability to, § 12 
Contribution, debtor’s right to as reachable, § 19, n. 5 
Co-owners, parties to suit, § 57 
Copyright, liability to, § 13 
Oorporations, 

Conditions precedent to ereditor’s suit against, § 
38 

Insolvency, creditor*s bili as maintainable against 
insolvent coi*poration, § 14 
Stock as reachable, § 14 
Oosts, § 83 

Amount and items taxable, § 83 
Attorney’s fees as included, § 83 
Intervention, § 83 
LiabUity for, § 83 

Persons entitled to and liable for, § 83 
Counties, 

Debt due from as subject to, § 17 
Execution, issuance to proper county as prere- 
quisite to maintenance of bili, § 47, p. 1087 
Maintenancc of biU against, § 36 
Courts, 

Bquity, gonerally, post 
Pedcral courts, post 

Return of execution to court from which Issued 
as essential to maintenance of suit, § 47, p. 
1090 

Oovenant of warranty, liability for breach of as chose 
in action enforcoable by remote grantee as credi¬ 
tor, § 11, n. 59 

Creditors entitled to relief, § 35 
Crops, bili as lyiiig to subject debtor’s interest in, § 
15 

Cross-bill, filiiig of, § 66 
Oumulative remedies, 

Attachmont and gamishment, § 4 
Statutory provisions authorizing sale of equita- 
ble Interest on execution, § 3 
Custodia legis, property in as reachable, § 25 
Oustody of law, 

Decree rendered in favor of receiver as keeping 
property in, § 70, p. 1130 
Property in as subject to creditores bili, § 25 
Damages, institutioii of law suit for as warranting 
creditor’s suit, § 43, p. 1080 


Death, 

Creditor of deceased debtor as entitled to relief, 
§ 35 

Joint debtors, bili as maintainable to reach joint 
equitable funds without first obtaining judg¬ 
ment at law, § 45 

Judgment against estate of decedent as condition 
precedent to maintenance of suit, § 43, p. 
1079 

Lien as afiPected by death of debtor, § 87 
Debt due debtor of debtor, liability to, § 16 
Debts, 

Acknowledgment or establishment of, § 40 
Reduction to judgment in order to entitle creditor 
to maintain bili in equity, § 43, p. 1081 
Decedenfs estates, 

Debtor’s distributive share in possession of ad¬ 
ministrator as reachable, § 25 
Vested Interest in as reachable, § 12 
Decree. Judgment or decree, post 
Deed of trust, note secured by liability to creditores 
bili, § 34 

Deeds, priority of lien resulting from filing of bili, 

§ 84, p. 1144, n. 84 
Default, effect of, § 76, p. 1131 
Defendants, § 67 
Defenses, § 51 

Burden of proof as to, § 69 
Limitations, statute of, § 52 

Deficiency decree, foreclosure proceedings, sufficiency 
as basis for creditor’s bili, § 46, p. 1084 
Definition, § 1 

Thing in action, § 11, n. 59 
Demurrer, , 

Affirmative matters of defense as not presentable 
by, § 66 

Amendment of complalnt after sustaining of, § 
67 

Bili for discovery, § 61 
Rules applicable to, § 66 

Waiver of objection of having adequate remedy 
at law by failure to raise, § 41 
Departure, amendment of pleading, § 67 
Deposit in court, receivers, appointment prevented 
by, § 63, p. 1107 

Deputy sheriff, return of nulla bona on execution as 
sufficient to support creditor’s suit, § 47, p. 1090 
Description of indebtedness, pleading as required to 
contain, § 65, p. 1113 

Dilatory creditors, forfeiture of rights of, § 78, p. 
1136 

Discontinuance, suit commenced by creditor for him- 
self and all other creditors joining in, § 59 
Discovery, 

Aid of creditor’s biU, § 61 
Answer, § 61 
Demurrer to bili, § 61 
Aid of creditor’s suit, 

Decree and enforcement, § 61 
Discretion in respect to interrogatorios, § 61 
Aid of execution, interlocutory order for, § 61 
BiU of, sufficiency, § 61 
Compelling of, § 1 

Dismissal because answer properly replied to 
fails to disclose assets in hands of defendant, 

§ 73 

Waiver of answer under oath, § 61 
Discretion, 

Amendment of pleading, § 67 
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Dlscretlon—CJontinued, 

Gouunissioiier to malse sale, § 80 
Costs, § 83 

Dlssolution o£ injunctioni in aid of creditores suit, 
§ 62, p. 1105 

Injunction, dlssolution of, § 62, p. 1105 
Interrogatorios, discovery in aid of creditores 
suit, § 61 

Intervention, § 58, n. 92 
Pleading, amendment of, § 67 
Reeeivers, appointment of, § 63, p. 1106 
Dismlssal and nonsuit, 

feill not sustainable wlthout amendment after 
report to law court, § 67 

Dismissal by creditor commencing suit for bim- 
self and ali other credltors Joining, § 69 
Finding requiring decree of dismissal, § 76, p. 1130 
Intervention by other credltors after dismissal, 
§ 58 

Voluntary dismissal before hearing, § 72 
Dlsposal of property, injunction to prevent, § 62, p. 
1104 

Dlssolution of injunction in aid of ereditor’s suit, § 
62, p. 1105. 

Distinctlons, law and equity, statutory provisions 
abolishing as affectlng rlght to relief, § 41 
Distribntion among credltors, § 81 ^ 

Distrlbntlon under creditor’s bili, credltors called in 
by publlcation or other appropriate notice, § 78, p. 
1135 

Dividends, prospective dividends as reachable, $ 23 
Dormant judgment, sufflciency as basis for suit, § 46, 
p. 1083 

Double aspect, framing bili with, § 65, p. 1116 
Dower, 

Annuity In lieu of, llabillty to, § 10 
Unasslgned rlght of as su|;)Ject to creditor’s biU, 
S 18 

Duration of lien, § 87 

Bmergency, reeeivers, appointment without notice in 
case of, § 63, p. 1108 

Eminent domaln, condenmatlon proceedings, ante 
Encumbrances, rights arlsing from payment on land 
of another as subject to creditores bili, § 31 
Equltable assets, injunction to prevent assignment by 
debtor of interest, 5 62, p. 1104 
Equltable attachment, bili as In nature of, § 1 
Equltable Interests, 

Corporate stoci;, liability to, § 14 
liability to, S 19 

Honey in possession of another, liability to, § 34 
Equltable liens, selzure under creditores bili fixing, 
i 84, p. 1144, n. 82 
Equity, 

Abolition of distinction between law and equity 
efPect of, §§ 3, 41 

Oredltor’s suit as proceeding in, § 1 
Decree in, 

Exeeution on as prerequisite to malntenance 
of suit, § 47, p. 1086 

Sufficient basis for creditor*s bili, § 46, p. 1084 
Dismissal before hearing for want of, § 72 
JiUrlsdiction, § 53 

Creditores suit, § 37 

Nonresidents, jurlsdlctipn of bili filed by, § 36 
Pleading, rules of as applicable to creditores bili, 
§ 65, p. 1111 
Bellef awarded, § 75 


Equity—Contlnued, 

Retention of jurisdiction to administer complete 
relief, § 75 

Trial or hearing in accordance with procedure in 
§ 73 

Establishment of debt, effect of, § 40 
Evidence, 

Admissibility, § 70 

Answers to interrogatorios in bili for discovery, t 
62 

Weight and sufflciency, § 71 
Examination of defendant, appearance for before mas- 
ter or commissioner, § 74 
Exceptions, 

Assignment of property by debtor to receiver, § 
63, p. 1109 

Reduction of claim to judgment beforq maiute- 
nance of suit, nonresidents or absconding 
debtors, § 45 

Recovery of judgment, requirement as condition 
precedent to malntenance of suit, § 43, p. 1079 
Exchange membership, liability to, § 34 
Bxclusiveness, statutory proceedings, § 4 
Excuses, exeeution, issuance and return nulla bona 
before malntenance of suit, § 47, p. 1086 
Exeeution, 

Alias exeeution, ante 

Allegations in respect to in bili, § 65, p. 1114 
Bili as not lying in respect to property subject to 
exeeution at law, § 3, n. 20 
Body exeeution, necessity of before malntenance 
of creditores suit, § 47, p. 1086 
Burden of proving issuance of and retum nulla 
bona, § 69 

Character and sufflciency of to support creditor*B 
bili, § 47, p. 1087 

Oondltlons precedent, issuance of, § 47, p. 1085 
Defect in as subject to attack in proceedings on 
creditor*s bili founded tliereon, § 51 
Directions as to property taken, sufflciency of 
as prerequisite to creditor*s bili, § 47, p. 1(®8 
Insolvent debtors, necessity of issuance and re¬ 
turn of exeeution unsatisfled before filing suit, 
§ 47, p. 1087 

Issuance of against property of trustee on failure 
to comply with judgment, § 79 
Issuance of on judgment obtained as prerequisite 
to malntenance of suit, § 47, p. 1085 
Issue and retum of, sufflciency of evidence as to, 
§71 

Judgment valid and enforceable by, sufflciency 
to support bili, § 46, p. 1083 
Lien as not attaching to property of debtor sub¬ 
ject to, § 86 

Lien of, priority, § 84, p. 1144, n. 84 
Nonresidents, issuance and return unsatisfled as 
prerequisite to suit against, § 47, p. 1085 
Proceedings supplementary to, supplanting of 
creditor’s bili, § 5 
Property not reachable by, § 7 
Redemptlon right of property in respect to land 
sold on as reachable, § 26 
Retum, 

Averments as to in bili, § 65, p. 1114 
Gonclusiveness in subsequent crediter^s suit, 
§51 

Necessity and sufflciency of before flling of 
creditores biU, § 47, p. 1088 
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Bxecution—Continued, 

Retura—Continued, 

Operation and effect of retura unsatisfled, § 
47, p. 1090 

Execution, 

Retura unsatlsfied, § 7 

Burden of proof as to, § 69 
Conclusiveness on hearing of motion for ap- 
pointment of receiver, § 63, p. 1108 
Defect in respect to as cured by subsequent 
retura, § 50 

Several plaintiflFs or defendants, issuance and re¬ 
tura unsatisfled as essential to maintenance 
of bili, § 47, p. 1086 

SuflGlciency of to support creditor’s blll, § 47, p. 
1087 

Supplementary proceedings, generally, post 
Want of at time of flling creditor’s bili, defect as 
cured by subsequent issuance and retura un¬ 
satisfled, § 50 

Bxecutors and administrators, 

Debt due to deceased debtor from federal gov- 
ernment as subject to payment of judgment 
against administrator, § 17 
Debtor’s distributive share of estate in possession 
of as reacbable, § 25 

Interest vestlng on deatb of debtor as reacbable 
by bili against, § 12 

Executory contract, equitable interest of debtor in 
land under as subject to, § 30 
Exempt property, 

Liability to, § 34 

Receivers, assignment of right of action in debtor 
for injury to, § 63, p. 1109 
Exemptions, 

Answer, pleadlng by way of, § 68 
Pension money, § 34 

Waivers of, claims. of complainants as affecting 
right to rellef, § 35 
Exhaustion of legal remedies, $ 39 

Amendment of pleadlng showing on face that 
remedy at law has not been exhausted, § 67 
Blll as required to aver, § 65, p. 1113 
Burden of proof as to, § 69 
Oonditlon precedent to maintenance of blll, § 41 
Endorser on Instrument merged into judgment, 
necessity of before bringing suit, § 47, p. 1087 
Intervention as dependent on, § 58 
Nonresidents, sufficiency of before bringing of 
creditor’s suit, § 45 
Proof of by inference, § 71 
Retura on execution as required to show, § 47, p. 
1089 

Retura of execution unsatisfled as conclusive evi- 
dence of, § 47, p. 1090 

Subsequent proceedings for purpose of, § 60 
Exhaustion of security, condition precedent to cred¬ 
itores suit, § 49 

Bx parte appllcation, injunction in aid of creditores 
suit on, § 62, p. 1104 
Expenses, 

Receivership, § 63, p. 1110 

Sales of proi)erty, payment of from proceeds, § 81 
Eederal courts, 

Allens, jurisdiction of creditor’s bili by, § 53 
Intervention in suit in, state court judgment as 
sufficient basis for, $ 58 


Federal courts—Oontinued, 

Judgment of court of one di striet as supportinS 
creditor’s bili flled in another distrlct, § 46, 

p. 1086 

Jurisdiction of creditor’s bili, 

Brought on judgment obtained in, § 53 
Founded on judgment rendered in state court, 
§ 46, p. 1085 

Patent interest, jurisdiction of suit involving as 
affected by amount in controversy, § 63, n. 
18 

Procedure in, § 73 
Receivers, appointment of, § 73 
Federal government, debt due from as subject to cred¬ 
itores bili, § 17 

Fees, Public officers, liability to creditores bili, § 17 
Findings, construction of, § 73 

Fines, judgment imposing as supporting creditores 
bili, § 6, n. 38 

Fire Insurance, interest of insured under policy of as 
reacbable, § 21 

Foreclosure, deflciency decree in as sufficient basis for 
creditor*s bili, § 46, p. 1084 

Foreign insurer, creditors as authorized to maintain 
bili to reach and apply policy on life of debtor, § 
21, n. 11 

Foreign jurisdiction, property of debtor in, § 41 
Foreign state, property in as subject to, § 24 
Form of remedy, § 37 

Fraud, judgment obtained by, opposition to appoint¬ 
ment of receiver by showing of, § 63, p. 1108 
Fraudulent conveyances, 

Assignment of claim in fraud of creditors, cred¬ 
itores right to relief as affected by, § 35 
Conditions precedent to suit to set aside, § 38 
Judgment setting aside as prerequisite to main¬ 
tenance of suit, § 43, p. 1080, n. 61 
Patent transferred in fraud of creditors, § 34 
Funds in court, 

Intervention by judgment creditor, § 58 
Preferences in respect to, § 84, p. 1145 
Garnishment, 

Bili as in nature of, § 1 
Oumulative remedy, § 4 

General creditors, right to relief, § 43, p. 1078 
General creditores bili, nature of, § 1 
General decree, creditors entitled to come in and prove 
claims under, § 78, p. 1135 
General 'demurrer, sufficiency of, § 66 
General denial, replication as not required, § 66 
General jurisdiction, judgment recovered in as suffi¬ 
cient basis for creditor’s bili, § 46, p. 1084 
Good falth, retura of execution to support creditores 
suit, § 47, p. 1089 
Good will, liabiUty to, § 20 

Govemlng law, distribution of assets seized by receiv¬ 
er, § 84, p. 1145 
Grounds in general, § 6 

Guardian ad litem, party to creditores bili to reach 
trust fund in which minor is interested, § 57 
Hearing, §§ 73, 74 

Receivers, application for appointment, § 63, p. 
1108 

Homestead, amendment of answer to show homestead 
right and land sought to be reached, § 67 
Honest Debtor’s Act, discharge of debtor on as af¬ 
fecting right to maintain creditores suit, § 46, p. 
1084 
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Husband and wife, 

Improvements made by Insolvent on real estate of 
wife, liability to creditor’s bili, § 31 
Insolvency of husband, wife’s right to claim as 
general creditor in respeet to personal prop- 
erty given to husband for investment, § 81 
Impossibili^, 

Bxecutlon, maintenance of suit without Issuance 
and return unsatisfied where impossible, § 
47, p. 1085 

Recovery of judgment, exception in case of as re¬ 
specta recovery of judgment as condition 
precedent to suit, § 43, p. 1079 
Impracticability, 

Bxecution, maintenance of suit without issuance 
and return unsatisfied where impraeticable, 
§ 47, p. 1085 

Recovery of judgment, exception in case of in re- 
spect to recovery of judgment as condition 
precedent to suit, § 43, p. 1079 
Improvements, 

Lands of another, rights arising from as subject 
to creditor’s biU, § 31 

Tenants in common, cotenanfs right to reimburse- 
ment for improvements as subject to, § 33 * 
Improvident issuance, injunction, dissolution in case 
of, § 62, p. 1105 

Indebtedness, pleading of, § 65, p. 1112 
Indians, property of as reachable by creditor’s bili, § 
34 

Indorser, subrogation to rights of principal, § 35 
Infants, parties to suit, § 57 
Informalities, pleading, amendment curing, § 67 
Information and belief, verification of bili on, § 65, p. 
1117 

Injunction, f 62, pp. 1103-1106 

Affidavit supporting, § 62, p. 1104 
Aid of ereditor’s blU, § 62, p. 1103 
Aid of creditor’s suit, 

Contempt for violation of, § 62, p. 1105 
Dissolution of, § 62, p. 1105 
Improvident issuance of, § 62, p. 1105 
Notlce, § 62, p. 1104 
Operation and effect, § 62, p. 1104 
Order directing as essential to issuance of, § 
62, p. 1104 

Violation of, § 62, p. 1105 
Ex parte application, § 62, p. Ilb4 
Intermeddling with debtor’s property, prevention 
of, § 62, p. 1105 

Law action, failure to procure judgment before 
maintenance of suit as excused by, § 43, p. 
1080 

In rem, creditors’ bilis as in nature of proceedings, § 1 
Insolvency, 

Allegatioiis as to in bili, § 65, p. 1114 
Burden of proof as to, § 69 

Corporations, creditor’s bili as maintainable' 
against insolvent Corporation, §,14 
Exception in respeet to requiring judgment at 
law before maintenance of, credltor’s suit in 
case of, § 44 

Bxecution, issuance and return before mainte¬ 
nance of creditor’s suit as essential, § 47, p. 
1087 

Improvements by insolvent husband on real estate 
of wife, liability to creditor’s bili, § 31 
Intervention by ali creditors in case of, § 58 


Insolvency—Continued, 

Joint debtors, insolvency of one as excuse for fall- 
ure to procure judgment at law before bring- 
ing suit, § 45 

Judgment at law as prerequlsite to maintenance 
of creditor’s suit in case of insolvent debtor, § 
44 

Prlorities, fixing of rights of parties as of time 
property comes Into custody of court under 
creditor’s bili, § 84, p. 1146 
Proof of, suflaciency of evidence, § 71 
Receivership, insolvent for purposes of creditor’s 
bili to appoint receiver, § 63, p. 1106, n. 31 
Reduction of claim to judgment as condition 
precedent to maintenance of suit in case of, 
§ 44 

Resulting trusts, • liability to creditor’s bili as af- 
fected by, § 28 

Suflaciency of evidence as to, § 71 
Voluntary admission of as sufilcient proof of 
claim of creditor afterwards Corning in to 
participate in fund, § 78, p. 1136 
Insurance, interest in policies as reachable, § 21 
Interest, claims of creditors, § 78, p. 1136 
Interlocutory judgment, proof of claims by other judg¬ 
ment creditors within time limited, § 78, p. 1135 
Interlocutory orders, 

Appeal from, § 82 

Discovery in aid of creditor*s suit, § 61 
Intermeddling with debtor’s property, injunction to 
prevent, § 62, p. 1105 

Interpleader, bili of in simple credltor’s suit sustained 
as general creditor’s bili, § 58 
Interrogatorios, 

Defendant filing full answer as required to reply 
to, § 74 

Discovery in aid of creditores bili, § 61 
Discovery in aid of creditor’s suit, suflaciency of, 
§ 61 

Intervention, § 58 

Appeal from order denying petition for, § 82 
Burden of proof, § 69 
Control of suit after, § 59 
Oosts, liability for, § 83 

Discontiniiance on motion of creditor commenc- 
ing suit for himself and ali other creditors, § 
59 

Discretion of court, § 58, n. 92 
Leave of court, § 58 
Lien, time of attachment, § 85 
Limitation of actions, statute as applying to 
time of, § 52 

Order of court, filing petition without previous 
order, § 58 

Persons entitled to intervene, § 58 
Petition for, § 58 

Reference, order of as suspendlng suit, § 59 
Status of intervener, § 58 
Unpatented inventions as not subject to, § 34 
Involuntary dismissal before hearing, § 72 
Issues, § 68 

Joinder of plaintiffs, § 55 
Joint debtors, 

Absconding of one debtor with death of other, 
bili as maintainable to reach joint equitable 
funds without judgment at law, § 45 
Judgment against part of as authorizing cred- 
itor’s bUl, § 43, p. 1079 
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Joint ownership, real property, interest as subject 
to creditores «blll, § 33 

Judgmeiit, jurisdietion not existing because of waiit 
of, supplemental bili setting up subsequent re- 
covery of Judgment and issuance of execution, § 
67 

Judgment creditors, 

Intervention, funds in hands of court, § 68 
Party defendant, § 67 
Bight to relief, § 35 

Judgment creditor’s bili, nature of, § 1 

Judgment debtor, party defendant in action to sub¬ 
ject equitable interest to payment of judgment, § 
57 

Judgment or decree, § 76, pp. 1130-1134 
Accounting, § 75 

Allegations as to in bili, § 66, p. 1113 
Appeal or error, pendency of as affecting right to 
maintain suit, § 46, p. 1083 ‘ 

Assignment of, right to relief in case of, § 36 
Assignment of judgment, new execution by as- 
signee as prerequisite to flling of creditor’s 
bili, § 47, p. 1086 
Binding effect on, § 76, p. 1134 
Burden of proving allegations of bili of recovery 
of judgment, § 69 

Character of judgment necessary to support cred¬ 
itores suit, § 46, pp. 1082-1085 
Olaims of creditors under, §§ 77, 78, pp. 113-^-1137 
Contradiction of judgment in creditores suit based 
thereon, § 61 

Demand reduced to as reachable by creditores bili, 

§ 11 

Discovery in aid of creditor’s suit, § 61 
Docketing of judgment as prerequisite to main- 
tenance of suit, § 46, p. 1083 
Dormant judgment, sufficiency as basis for suit, § 
46, p. 1083 

Entry on perfection of judgment as essential to 
maintenance of suit, § 46, p. 1082 
Bquity decree, sufficiency on which to base credi¬ 
tores suit, § 46, p. 1084 
Execution and enforccment of, g 79 
Pederal courts, basis of decree in state court, § 
46, p. 1080 

General decree, creditors entitled to come in and 
prove claims under, i 78, p. 1135 
Impeachment of judgment in creditores suit based 
thereon, § 51 

Interlocutory judgment, proof of claims by other 
judgment creditors within time Umited, § 78, 
p. 1135 

Jurisdietion of court, creditores suit as requiring 
rendering of judgment by court having ju- 
risdiction, g 46, p. 1084 
Lien of judgment, § 84, p. 1143 
Lien of judgment against debtor, report of com- 
missloner to whom cause was referred for 
audit, § 74 

Liens, asccrtainment of amount of and priority, § 
76, p. 1132 

Merger by action on jud^ent as affecting right 
to maintain creditores suit, § 46, p. 1084 
Qpenlng or vacating judgment as respeets right to 
maintain suit, § 46, p. 1083 
Personal decree or jud^ent, § 75 
Prerequisite to maintenance of creditores suit, § 
40; § 43, pp. 1078-1081 
210.J.S.-79 


Jud^ent or decree—Oontinued, 

Proof of judgment, sufficiency of evldence, § 71 
Receivers, rendering in favor of, g 76, p. 1130 
Receivership, creditor seeklng as required to first 
obtain judgment at law, g 63, p. 1107 
Recovery of judgment, conditions precedent, §§ 
42-^6, pp. 1078-1085 
Reference, g 74 

Revival of judgment, new exeeution as necessary 
before flling of bili, § 47, p. 1086 
Sale of property to satisfy, § 76, p. 1131 
Requisites of decree, g 76, p. 1132 
Sales and conveyances under, rules applicable to, 
§ 80 

Satisfaction, sale of debtores property, g 76, p. 
1131 

Satisfaction of judgment as affecting right to 
maintain suit, g 46, p. 1083 
Setting aside judgment as affecting right to 
maintain creditor’s suit, g 46, p. 1083 
State court, creditores suit in federal court on, § 
46, p. 1085 

Sufficiency of judgment at law to support cred¬ 
itores suit, § 46, pp. 1082-1085 
Valid judgment as required* to support creditores 
suit, g 46, p. 1082 

Void judgment as insufficient to support credi¬ 
tores suit, g 46, p. 1082 

Want of judgment at time of flling creditor’s bill^ 
defect as cured by subsequent recovery of 
judgment, g 50 

Judicial sales, rules goveming as applicable to sales 
under decrees in creditors’ suits, § 80 
Jurisdietion, § 53 

Amount in controversy, § 53 
Appeal, granting of as resulting in loss of juris- 
diction, g 82 

Bili as required to Show, § 65, p. 1111 
Burden of proving jurisdictional averments, § 69 
Judgment at law, maintenance of creditor’s suit 
as requiring rendering of judgment by court 
with jurisdietion, g 46, p. 1084 
Retention to give complete relief, § 75 
Laches, 

Bar of suit by, g 52 
Lien as lost by, g 87 

'Law, exhaustion of remedies at as condition prece¬ 
dent, g 39 

Leases, option to purchase contained in, debtor’s in¬ 
terest under as subject to creditores bili, g 30 
Leave of court, 

Amended bili, flling of, g 67 
Intervention, g 58 
Legal remedies, 

Exhaustion of after suit brought, § 60 
Exhaustion of as condition precedent to mainte¬ 
nance of bili, g 41 

Letters patent, debtor^s interest in as reachable, g 34 
Libel and slander, right of action for as subject to 
creditor’s bili, § 29 

License contract, royalties under as subject to, § 34 
Lien creditors, receivers, appllcation for appointment 
to prevent waste, g 63, p. 1107 
Lienholders, parties to suit, § 54 
Liens, g§ 84-87, pp. 1143-1147 

After-acqulred property, supplemental bili as 
necessary to obtain, g 86 
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liens—Continued, 

Assignment subsequent to by debtor as aflFectlng, 
§ 8T 

Attachment on mere flling of bili, § 84, p. 1144 
Bankruptcy of debtor, adjudication as affectlngi 
§ 87 

Death of debtor as affecting, § 87 
Dormancy of judgment, efPect of as respeets blll 
filed within period during whicb judgment 
continued to be lien, § 46, p. 1083 
Duration of, § 87 

Bxecution on judgment creating as unnecessary 
before maintenance of suit, § 47, p. 1086 
Intervention by creditors without lien, § 58 
Judgment creating, execution as unnecessary be¬ 
fore maintenance of suit in case of, § 47, p« 
1086 

Judgment or decree, 

Ascertainment of amount and priority, § 76, 
p. 1132 

Doeketing in order that judgment shall con¬ 
stitute lien as prerequisite to mainte- 
nanee of suit, § 46, p. 1083 
Laches, loss by, § 87 
Parties defendant, llenors as, § 57 
Parties to suit involving bond secured by lien on 
debtor*s assets, § 54, n. 29 
Priorities, §§ 84-87, pp. 1143-1147 
Property to whicb attaching, § 86 
Ratable distribution of proceeds on sale of prop¬ 
erty as not disturbing, § 81 
Receivers, 

Appointment in suit to subject land to pay- 
ment of liens thereon, §^63, p. 1107 
Defending against, § 63, p. 1110 
Report of commissioner, proof as essentia!, § 74 
Requisites of bili to create, § 84, p. 1145 
Time of attachment, § 86 
Vendor’s lien, llability to, § 30 
Life estates, vested remalnder subject to as reachable 
by creditor’s bili, § 12 

Life Insurance, debtor’s interest in poUcy of as reach¬ 
able, § 21 

Limitation of actions, 

Accrual of right to file blll, § 52 
Amendment of bili flled on behalf of individual 
creditors, § 52 

Bar of suit by limitations, § 62 
Defense of statute of, § 62 

Intervention, statute as not applying to time of, § 
52 

Liquor license, llability to, § 22 

Maliclous prosecution, right of action for as reacha¬ 
ble, § 29 

Marshaling assets and securities, rules of as appllca- 
ble to sale of property to satisfy judgment or de¬ 
cree, § 76, p. 1133 
Master, 

Reference to, § 74 

Sale on decree for complainant eonducted by, § 
80 

Haturity of debt, maintenance of creditor’s bili as de¬ 
pendent oja, § 43, p. 1081 

Merchants’ exchange, membership in as reachable, § 
34 

Mere possibilities as not reachable, § 23 
Merger, judgment at law, eflPect of as respeets right to 
maintain creditor’s suit, § 46, p. 1084 


Military order, execution restralned by, excuse for 
failure to issue before bringing creditor’s suit, § 

47, p. 1086 

Misjoinder of causes, demurrer on ground of, § 66 
Mortgages, 

Pursuing remedy under as condition precedent to 
suit, § 49 
Receivers, 

Appointment of when property sought to be 
'reached is in hands of mortgagee or trus. 
tee, § 63, p. 1107 
Defending against, § 63, p. 1111 
Redemption rights as reachable, § 26 
Undivided interest in as subject to, § 33 
Motive, effeet of as respeets right to relief, § 35, n. 
94 

Multifariousness, 

Demurrer on ground of, § 66 
Pleading, § 65, p. 1115 
Municipal corporations, 

Debt due from as subject to, § 17 
Party to creditor’s bili, § 57 
Mutual benefit association, member*s interest as 
reachable by creditor’s bili, § 21 
Nature, § 1 

Necessary parties, § 54 

New claims, bringing in after decree, § 78, p. 1136 
Nonresidents, 

Attachment, recovery in against as authorizing 
creditores suit, § 43, p. 1080, n. 55 
Burden of proof in action seeking to subject land 
of nonresidents to payment of debt, § 69 
Contraet with nonresident owner of patent for 
payment of royalties as reachable by credi¬ 
tores biU, f 34 

Equitable jurisdiction of bili filed by, § 36 
Execution, issuance and return unsatisfled as 
prerequisite to maintenance of suit against, § 
47, p. 1085 

Exhaustion of legal remedies against before 
bringing suit, § 45 

Insolvency, proof of nonresidence as sufficient 
proof of insolvency, § 71 

Judgment at law as prerequisite to maintenance 
of creditor’s suit against, § 45 
Maintenance of bili against, § 36 
Venue of suit against, § 53 
Nonsuit Dismissal and nonsuit, ante 
Notice, 

Injunction without, § 62, p. 1104 
Presentation of claims, § 78, p. 1137 
Receivers, application for appointment, § 63, p. 
1108 

Oath or affirmation, verifleation of bili, § 65, p. 1117 
Operation and efTect, 

Injunction in aid of creditor’s suit, § 62, p. 1104 
Return of execution unsatisfied § 47, p. 1090 
Options, purchase of real estate, interest under as 
reachable by creditor’s bili, § 30 
Order of court, sales and conveyanees under, § 80 
Parcels, sales of property in separate parcels, § 80 
Parties, §§ 54, 55, 56 

Absence of necessary parties as requiring setting 
aside of decree, § 76, p. 1131 
AUegations as to, § 65, p. 1112 
Assignor and assignee, § 55 
Cestui que trust, suit involving legal title to 
property held in trust, § 57 
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Parties—Contlnued, 

Change ot parties, §§ 58, 59 
Co-owners, making parties defendant, § 57 
Debtor of judgment debtor as party defendant, § 
57 

Itefendants, § 57 

Assignees and grantees, § 57 
Receivers, § 57 

Discovery in aid of creditor’s bili, § 61 
Bxecution, averments as to issuance in bili, § 
65, p. 1114 

Government as party, § 57, n. 78 
Guardians ad litem, creditores bili to reach tmst 
fund in whieh minor is interested, § 57 
Infants, creditores bili to reach trust fund in 
whicbL interested, § 57 
Intervention, §§ 58, 59 
Joinder of plalntiffs, § 55 
Judgment creditor as party defendant, § 57 
Judgment debtor as necessary party defendant, 
§ 57 

Lienors as parties defendant, § 57 

Municipal corporations as party defendant, § 57 

Plaintiffs, §§ 55, 56 

Suing in behalf of all, § 56 
Receiver as party defendant, § 57 
Single creditor, conversion of bili by into credi¬ 
tores suit, § 55 

State as party defendant, § 57 
Subject matter, persons interested in as proper 
and necessary parties defendant, § 57 
Supplemental bili bringing before court, § 67 
Third persons, order of court as making parties 
defendant, § 57 

Trustees, creditores suit involving legal title to 
property held by trustee, § 57 
tJniting and suing for benefit of themselves and 
other creditors, § 56 

Patents, 

Debtor’s interest in as reacbable, § 34 
Jurisdiction of suit involving interest of debtor 
in, amount in controversy, § 53 
Payment, 

Burden of proof as to, § 69 
Opportunity to show on hearing by master in 
reference, § 74 
Pendente lite, 

Purchasers from debtor, binding effect of judg¬ 
ment on, § 76, p. 1134 
Receivers appointed, § 63, p. 1107 
Pending actions, maintenance of suit in case of ac- 
tion pending wbich may resuit in judgment, § 
46, p. 1082 

Pending suit, creditors electing to come in under 
decree made on, § 78, p. 1135 
Pension money, exemption of, § 34 
Perishable property, injunction preventing disposal 
of, failure of creditor to apply for appointment 
of receiver as ground for dissolution of injunc¬ 
tion, § 62, p, 1106 

Person, jurisdiction of in action in wbich judgment 
rendered is prerequisite to maintenance of cred¬ 
itores suit, § 46, p. 1084 

Personal decree or judgment, authority to render 
against defendant, $ 75 

Personal injuries, claim for as subject to creditores 
bili, i 29 


Personal property, 

Beneflcial interest of debtor in as reacbable, § 19 
Liability to, § 8 

Persons against whom relief obtainable, § 36 
Petition, § 65, pp. 1111-1116 
Intervention, § 58 
Prayers, § 65, p. 1116 
Plea, equity rules as applicable to, § 66 
Pleading, §§ 6^h68, pp. 1111-1122 

Altemative allegations, demurrer addressed to 
insuflficiency, § 66 
Amendment, § 67 
Answer, ante 
Bili, ante 
Ck)mplaint, ante 
Oross-bill, § 66 

Decree as required to conform to, § 76, p. 1130 
Demurrer, ante 

Description of indebtedness, § 65, p. 1113 
Equity rules as applicable to, § 65, p. 1111 
Bxecution and return, averments as to, § 65, t). 
1114 

Pinding not supported by, § 73 
General denial, replication as not required, § 66 
Indebtedness, bili as required to sbow, § 65, p. 
1112 

Informalities, amendment curing, § 67 
Injunction in aid of creditoi^s suit, § 62, p, 1104 
Insolvency of debtor, § 65, p. 1114 
Intervention, § 58 
Issues raised by, § 68 

Judgment or decree as required to conform to, § 
76, p. 1130 

Multifariousness, § 65, p. 1115 
Petition, ante 

Plea, equity rules as applicable to, 5 66 
Proof as required to correspond to, § 68 
Receivers, bili praying for appointment of, § 63, 

p. 1106 

Relief awarded as required to conform to, § 76 
Replication, § 66 
Supplemental ifieading, § 67 
Verification, bili, § 65, p. 1116 
Waiver, replication, § 66 
Possibllities, liability to, § 23 
Practice, intervention, § 58 
Prayer, bili or petition, § 65, p. 1116 
Premiums, Insurance agent*s interest in uncoUected 
renewal premium as reacbable, § 16 
Presentation, claims of creditors, § 78, pp. 1134-1137 
Presumptions, § 69 

Retum of execution, regularity, § 61 
Priorities, §§ 84^7, pp. 1143-1147 

Bili brought in bebalf of all creditors, § 84, p. 
1146 

Punds in court, § 84, p. 1145 
Judgment or decree, ascertainment of, § 76, p. 
1132 

Trust funds, § 84, p. 1145 

Probate court, creditors’ suits as maintainable in, § 
53, n. 11 

Procedure, equity, trial or hearing in accordauce witb 
procedure in courts of, § 73 
Process, § 60 

CSourts of law, bili as not lying when property can 
be reacbed by, § 3 

Pro confesso, injunction to prevent disposal of prop¬ 
erty where creditor’s biU is taken, § 62, p. 1104 
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Pioflts, debjtoi^s Interest In proflts on resale of Innd ■ 
as reachable, § 23 
Proof, S 68 

Amendment of blll to confonn to, § 67 
Olaims of creditors, § 78, pp. 1134-1137 
Jadgment or decree as reqnired to confonn to, § 
76, p. 1130 

Relief granted as required to conform to, § 75 
Property not reachable by execution, bili as maintaln- 
able to reach, § 7 

Property subject to, §§ 8-34, pp. 1064r-1075 
After-acquired property, § 9 
Annuities, § 10 
Ghoses In action, § 11 

Judgment or decree, deznand reduced to, § 11 
Usurious interest, proceeds of suit to recover back, 
§11 

Prospective dividends, Uabllity to, § 23 
Public auction, sale of property to satisfy judgment 
or decree, § 76, p. 1132 

Public corporations, debt due from as subject to, § 17 
Purehase money, vendor^s lien for as subject to credi¬ 
tores bili, § 30 

Purcbase money lien, enforeement of judgment against 
lands held by debtors subject to, § 84, p. 1145 
Purchaser, sale under decree in general eredltor’s suit, 
rlghts and llabilities, § 80 
Purpose, § 1 

Ratiflcation, report of commissioner to wbom cause is 
referred, § 74 
Real property, 

Beneflcial Interest of debtor in as reachable, § 19 
Foreign state, property in as subject to, § 24 
LiablUty to, § 8 

Receivers, conveyance by debtor as necessary to 
vest tltle in reeeiver, § 63, p. 1108 
Receivers, § 63, pp. 1106-1111 
Accounting, § 63, p. 1110 
Actions, § 63, p. 1110 

Answer, appointment after, § 63, p. 1108 
Application for appotutment, § 63, p. 1108 
Appointment for debtor as alfecting right of judg¬ 
ment creditor to relief, § 35 
Appointment in ald of credltor’s bili, § 63, p. 1106 
Assignment of demand against city to, compelling 
of, § 17 

Assignment of property to, § 63, p. 1108 
Attorney’s fees for Services rendered after ap¬ 
pointment, costs as including, § 83 
Bankruptcy of debtor, fding of petition as ex¬ 
cuse for failure to asslgn property to receiv- 
er, § 63, p. 1100 

Bond indemnifying against damages, breach of, 
§ 63, p. 1111 

CJhoses in action, preference In respect to tbose 
held by, § 63, p. 1109 

Collateral attack on appointment, § 63, p. 1107 
Oompensatlon, § 63, p. 1110 
Gontrol of property, § 63, p. 1109 
Greditor’s bond, recovery on, § 63, .p. 1111 
Decree rendered in favor of, | 76, p. 1130 
Deposlt in court preventing appointment, § 63, p. 
1107 

Discharge, § 63, p. 1110 
Discretion as to appointment, § 63, p. 1106 
Emergency, appointment without notice in case 
of, S 63, p. 1108 

Examinatlon of defendant after order appointing 
reeeiver based on unsatisfied execution, § 74 


Receivers—Continued, 

Bxempt property, assignment to reeeiver of rfght 
of action in debtor for injury to, § 63, p. 
1109 

Bxpenses, § 63, p. 1110 

Federal courts, appointment, § 73 

Hearing on appUeation for appointment, § 63, p. 

1 1108 

Indians, property of put in hands of reeeiver, | 
34 

Injunction from selling property more than suf¬ 
ficient to pay all debts, § 76, p. .1133 
Insolvency for purpose of creditores bili to ap- 
point reeeiver, § 62, n. 31 
Intervention, status of reeeiver intervening, § 68 
Intervention after judgment appointing, § 68 
! Irregularity of appointment as ground for ob- 
jection to examination concerning property 
and eflfects, § 74 

: Judgment at law, prerequisite to appointment of 
reeeiver, § 63, p. 1107 

Lien creditors, application for appointment of, 

§ 63, p. 1107 

Lien on assets of debtor in hands of, filing of 
creditor’s bili as giving, § 84, p. 1146 
Liens, 

Appointment in suit to subject land to pay- 
ment of liens thereon, § 63, p. 1107 
Defending against, § 63, p. 1111 
Petition by creditor for appointment of re- 
ceiver as creating lien, § 84, p. 1144, n. 
91 

Mortgages, defending against, § 63, p. 1111 
' Notice, appointment without, § 63, p. 1108 
Opposition to appointment, § 63, p. 1108 
Party defendant, § 57 
Pendente lite, appointment, § 63, p. 1107 
I Perii, appointment when property is in, § 63, p 
' 1106 

Perishable property, failure of creditor obtaining 
' order enjoining disposal of to apply for ap 

pointment of reeeiver as ground for dissolv- 
ing injunction, § 62, p. 1106 
Pleading, bili praying for appointment of, § 63, 

p. 1106 

Possession of property, § 63, p. 1109 
Real property, conveyance by debtor as neces¬ 
sary to vest title in reeeiver, § 63, p. 1108 
Rents and profits of real estate of debtor, title to, 
§ 63, p. 1110 

Rents and profits taken by, accounting for, { 76 
Representation of creditor, § 63, p. 1109 
Sales conducted by, § 80 
Stay of sales of property by, i 80 
l?ender of property sufficient to satisfy execution 
as defense to appointment of, § 63, p. 1107 
Title of, I 63, p. 1108 

Waste, appointment when property is in danger 
of, § 63, p. 1106 

Recovery of judgment, conditions precedent, §§ 42-46, 
pp. 1078-1085 
Itedemption, 

Sale of entire property where equity of is sought 
to be reached to satisfy judgment or decree, 
§ 76, p. 1133 

Sales of property under order of court, § 80 
Redemption rights, ‘Uabllity to, § 26 
Reference, § 74 
Gost of, S 83 
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Eeference—Oontinued, 

Creditor presenting claim In referenee to conunls- 
sioner or master to ascertain liens and prlorl- 
ties, § 78, p. 1135 
Order of as suspending suit, § 59 
Rents and profits, ascertaimnent of sufflciency to 
pay debts by, § 76, p. 1131 
Relief awarded, § 75 

Remainders, vested remainder subject to Ufe estate 
as reachable, § 12 
Remedies, 

Adequate remedy at law, ante 
Cmnulative remedies, ante 
Dlscovery, ante 
Form of remedy, § 37 

Removal of property, judgment at law as prerequisite 
to maintenance of suit as excused by, § 45 
Rents, liability to, § 27 
Rents and profits, 

Accounting for, judgment creditor of mortgagor 
in proper case as entitled to, § 75 
Receivers, title to, § 63, p. 1110 
Sufflciency to pay debts as affecting right to sale 
of land to satisfy claim, § 76, p. 1131 
Replication, fillng of, § 66 

Report, liens on debtor’s property, commissioner, § 74 
Resident joint debtor, adequate remedy at law 
against, judgment at law agalnst nonresident 
debtor as prerequisite to maintenance of blU in 
case of, § 45 

Responsiveness, answers to bili for dlscovery In ald 
of creditor’s suit, § 61 
Resulting trusts, liability to, § 28 
Retum, 

Alias execution, necessity and sufflciency to sup- 
port creditores blU, § 47, p. 1089 
Execution, ante 

Review, rules in civil actions as applying to, § 83 
Rigbts subject to, §§ 8-34, pp. 1064-1075 
Royalties, liability to, §§ 13, 34 
Salaries, 

Liability to, § 32 

Public officials, liability to creditor’s bili, § 17 
Sale of property, satisfaction of judgment or decree, 

§ 76, p, 1131 

Ascertain of amounts, parcels or Interest to be 
sold, § 76, p. 1133 

Binding effect of decree, § 76, p. 1134 
Sales and conveyances under order of court, 

Expenses of sale as to be first paid from pro- 
ceeds, § 81 

Rules goveming, § 80 
Taxes satisfied from proceeds, { 81 
Salesmen, compensation on percentage basis as sub¬ 
ject to creditor*s bili, § 23 
Satisfaction of judgment or decree, 

Effect of as respects right to malntain creditores 
suit, § 46, p. 1083 

Sale of debtor’s property, § 76, p. 1131 
Scire facias, revival of judgment in favor of persona! 
r^esentatlve by, new execution as prerequisite 
to maintenance of blU, § 47, p. 1086 
Second execution, issuance of as condltion precedent 
where supplemental bili shows defendant had ac- 
quired iwoperty since origlnal execution, § 47, p. 
1086 
Secority, 

Creditores right to malntain bili to reach, § 35 


Securlty—Continued, 

Exhaustion of before maintenance of suit, § 49 
Senlority, priority of respective complainants accord- 
ing to seniority of bili, § 84, p. 1146 
Set-off and counterclalm, opportunlty to Show on 
hearing before master in referenee, § 74 
Setting aside, sales and conveyances under order of 
court, § 80 

Setting aside decree, § 76, p. 1131 
Several claims, reduction of some to judgment as au- 
thorizing relief in equity, § 43, p. 1079 
Several plaintiffs or defendants, execution, issuance 
and retum nnsatlsfied as prerequisite to main¬ 
tenance of bili, § 47, p. 1086 
Sheriffs and constables^ 

Oonveyance of property, direction to make on 
debtor*s refusal to convey title, § 80 
Deputy sheriff, retura of nulla bona on execution 
as suffleient to support creditores suit, § 47, 
p. 1090 
Single creditor, 

Conversion of blU by into creditores suit, § 55 
Suing in behalf of all, § 56 

Sister States, judgment of courts of as sufficient basis 
for creditores bili, § 46, p. 1085 
Slander, right of action for as subject to creditores 
bUl, § 29 

Solicltors, verification of bili, § 65, p. 1117 
Speaking demurrer, § 66 
State, party to ereditor’s bili, § 57 
State courts, 

Federal court jurisdiction of ^ditor*s bili found- 
ed on judgment rendered in stqte court, § 46, 
p. 1085 

Judgment in as basiarfor interventlon Iu general 
creditores suit hTfqderal court, f 58 
States, debt due from as subject to, § 17 \ 

Statute of limitatlons. Lilnitation of actions, aifC^ < 
Statutory provisions, ** ' i ^ 'i. 

BiU or complaint, comiffiance with, § 65, p. 

Choses in action, - 

Liability to, § 11 ' __ 

Maintenance of proceeding to" re40h,’' 
Dlscovery, ald of creditor’s bili, . ‘ 

Execution, maintenance of suit ‘without Issuance 
and retum unsatisfied, § 47, p. 1085 
Exhaustion of legal remedies before resorting to 
equity, § 41 

Insolvency, reduction of claim to judgment be¬ 
fore maintenance of suit, § 44 
Judgment at’ law, prerequisite to maintenance 
of suit, § 43, p. 1078 
Jurisdiction conferred by, § 2 
Parties, plaintlff, § 56 

Reduction of claim to judgment as prerequisite 
. to maintenance of suit, § 43, p. 1080 
Venue, § 53 

Stay, sales and conveyances under order of court, 
§80 

Stay of proceedlngi^ 

Action for, § 62, p. 1104 

Appeal or error in respect to judgment at law 
after flling of creditores bili, § 46, p. 10^ 
Irregularity in judgment or execution, setting 
aside for, § 73 

Process ‘served on debtor, awalting resuit of ae- 
tlon at law, § 45 
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Stay of proceedings—Oontinued, 

Several blUs instituted by different creditors, 
all of creditors permltted to come in under 
decree in suit, § 78, p. 1136 

Stock, 

Corporate stock as subject to creditor’s blU, § 
14 

Statutory actlon to reacb debtor*s corporate 
stock, burden of proof, § 69 

Stock excbange, membersbip in as reachable, § 34 
Subject matter, i)ersons Interested in as proper 
and neeessary parties defendant, § 57 
Subrogation, persons entitled by, § 35 
Subsequently acguired property, liability to, § 9 
Supplementa! bili, lien on after-acquired property, 
necessity in order to obtaln, § 86 
Supplemental pleading, § 67 
Supplementary proceedings, 

Bili as comparable to, § 1, n. 13 
Property under control of receiver appointed 
in, appointment of anotber receiver on ap- 
plication of creditor flling creditor’s bili, 
§ 63, p. 1107 

Resort to as conditlon precedent to creditor’s bili, 
§48 

Supplanting of creditor’s bili, § 5 
Surety, subrogation to rights of principal, § 35 
Survlval, remainder contingent on as reachable by 
creditor’s biU, § 12, n. 69 

Tases, satisfaction from proceeds of land sold in 
creditores suit, § 81 

Tenants in eomni6n,^,cotenant’s right to relmburse- 
ment for Improvements as subject to, § 33 
Third persone,— , ^ 'II 

Partii defendajdt, j^rcfer of court, § 57 
'■ Pufpose' of bili as -tt> :3:each debt or funds in 
;’r -i ‘ hands of, f 1 ■ ' 

^ I^srnissal on ground of ddequate remedy at law, 
§72 

■^'fececution, issuance ^of' as condition precedent 
^t6*ci3e4itor^a bttl, *§ 47, p. 1087 
"ififerveaitlon', §,68' 

Pr^fentaflpn of claim, § 78, p. 1136 
Retum of execution unsatisfled, § 47, p. 1090 
Sale of debtor’s property to satisfy judgment or 
decree, § 76, p. 1131 

Torts, right of actlon for as reachable, § 29 
Towns, debt due from as subject to, § 17 
Trlal, §§ 73, 74 

Trover and conversion, assignable right of action 
for as subject to creditor*s bili, § 29 
Trust funds, 

Judgment at law establishing claim as not essen¬ 
tia! before maintenance of suit, § 43, p. 
1080 

Liability to, § 19, a 6 
Priorities in respect to, § 84, p. 1146 
Trustees, parties defendant § 57 


End op 


Trusts, 

Assignment for benefit of creditors, ante 
Liability to, § 10 

Parties to suit involving legal title to pronertv 
held in trust, § 57 ^ 

Property held in trust as subject to, § 7 
Property held for debtor, dismlssal because an- 
swer failed to disclose assets in hands of 
defendants alleged to hold property in trust 
for debtor, § 72 

Resulting trusts as reachable, § 28 
Subrogation of creditor in remeet to, § 35 
Vested remainder in trust property as reach¬ 
able by creditor’s bili, § 12, n. 68 

Tumpike companies, assessments, right to levy as 
reachable, § 34 

Unassigned right of dower as reachable, § 18 
Undivided interest, liability to, § 33 
Uneamed salary, liability to, § 32 
United States, debt due from as subject to, § 17 
United States courts, federal courts, ante 
Unliquidated damages, claim of as not debt within 
statute requiring reduction of claim to judgment 
before maintenance of suit, § 43, p. 1081, n. 57 
Use plaintifP, creditor’s bili as maintainable by, § 54 
Usurious interest, proceeds of suit to recover back 
as reachable by creditores bili, § 11 
Variance, § 68 

Vendor and purchaser, rights and interests of under 
contract for sale of land as reachable, § 30 
Vendor’s lien, liability to, § 30 
Venue, § 53 

Nonresidents, creditores suit against, § 53 
Vei’dict, recovery of as warranting maintenance of 
suit before entry of judgment, § 46, p. 1082 
Verification, 

Bili, § 66, p. 1116 

Discovery in aid of creditor’s suit, bili for, § 61 
Vested interest, proceeds of estate, liability to^ § 12 
Violation of injunction, aid of creditores suit, § 62, p. 
1105 

Void judgment, sufilciency to support creditores suit, 

§ 46, p. 1082 
Waiver, 

Adequate remedy at law, objection as having, § 
41 

Answer under oath, discoveiT in aid of credi¬ 
tores suit, § 61 

Defense to creditores suit, § 51 
Bxemption claims, right to relief as affected 
by,§35 

Reduction of claim to judgment, § 40 
Replication, | 66 ‘ 

Waste, receivers, appointment when property is in 
danger of waste, § 63, p. 1106 
Words and phrases, 

Defined, § 1 

Thing in action, § 11, n. 59 
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